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By
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(e) Companies without share capital.
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(3) Supplementary Letters Patent.
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Annotation (4) Directors, their powers, duties and liabilities.
(a) Meetings.
(b) Calls.
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(6) Shareholders, their rights and liabilities.

(a) Meetings.
(b) Voting.

(7) Commencement of business.
COliPOliATE EXISTENCE. 

(1 ) Powers and duties of the company.
(a) Corporate contracts.

(2) By-laws.
(3) Borrowing, mortgages and debentures.

(a) Bonds.
(b) Debenture stock.
(c) Floating charge.
(d) Registration.
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(7) Annual returns.

TERMINATION OF CORPORATE EXISTENCE.
(1) Forfeiture of charter.
(2) Winding-up under the Dominion Winding-Vp Act.
(3) Proceedings under Bankruptcy Act.

( OMPA NIES (i EN ERA LLY.
(1) ADVANTAGES OF INCORPORATION.

By far the largest part of present-day business is carried on 
by incorporated companies of limited liability, and this proves 
the advantage of doing business in this manner as compared with 
the old partnership.

The company is a legal person and is distinct from its share­
holders, the ownership of the undertaking and its assets are 
vested in the organisation, as a legal entity and not in the 
shareholders. The company carries on business and the owner­
ship of its property remains in the company no matter how its 
shareholders may change or vary from time to time.

The members of a company, called its shareholders, are liable 
to the public or creditors of the company, only for the amount 
they have agreed to pay to the capital fund of the company, and 
their possible loss is limited to that extent.
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A company is managed by a Board of Directors, as a rule Annotation 
people of business experience and sagacity who must be fleeted 
by the shareholders. The business of the company is in their 
hands and is conducted along well-defined lines requiring the 
mature consideration of the affairs of the company at directors’ 
and shareholders’ meetings, and necessarily complying with 
certain statutory provisions—restricting the organisation to 
certain powers, and directing certain things to be done.

A company has greater facilities than an individual as regards 
the securing of capital and further wide powers of borrowing 
being allowed by statute.

Briefly, the advantages of an incorporated company over an 
unincorporated company or partnership are:—

(1) Limited liability of the investor. That is the amount of 
his or her subscription to the capital fund of the company.

(2) The corporation exists until the termination or forfeiture 
of its charter or until it is wound up. The changes in its per­
sonnel do not affect its power of carrying on business.

(3) The business methods are systematised. There is good 
management and a restriction of powers by charter or by by­
laws of the company passed by the directors and approved by 
the shareholders.

(2) POWER OF CREATING COMPANIES.

A company may be incorporated under the Dominion Coni- 
panies Act, or under any of the Provincial Companies Acts.
Under sec. 92 of the British North America Act, 1867, the Pro­
vincial Legislatures have power to pass a Companies Act 
authorising the formation of companies with provincial objects 
—and these companies must have a license from any other 
Province in which they carry on business under the Extra Provin­
cial Corporations Act of that Province. Citizens Ins. Co. v.
Parsons (1881), 7 App. Cas. 96; C.P.R. v. Ottawa Fire Ins. Co.
(1908), 39 ('an. 8.C.R. 405.

The Dominion can incorporate a company with capacity to 
carry on business throughout Canada and, as has been recently 
decided in the Privy Council, a Province < “interfere with 
the status and corporate capacity of a Dominion company in so 
far as that status and capacity carries with it powers conferred 
by the Parliament of Canada to carry on business in every part 
of the Dominion.” Before this decision and the John D»ere 
Plow case, a company incorporated under the Dominion Com­
panies Act, before doing business within a Province, had to 
apply for and obtain a provincial license, and in default of doing 
so, became liable to a fine, and was incapable of suing in the

5
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Annotation Courts of the Province. John Deere Plow Co. v. Wharton, 18 
D.L.R. 353 (annotated), 11915] A C. 330.

(3) RIGHTS OF HOLDING LAND.

Rut a company incorporated under the Dominion Companies 
Act can be prevented from acquiring and holding land in a 
Province until the requirements of a general Mortmain Act 
have been complied with. Great West Saddlery case and Con­
solidated Appeals, 58 D.L.R. 1, [1921] 2 A.C. 91.

In February, 1921, this decision was handed down and stated 
that it is within the competence of a Provincial Legislature to 
enact a general Mortmain Act, and this statute or any severable 
provision in any other statute restricting the powers of corpora­
tions incorporated outside the Province to acquire and hold 
real estate within the Province, will over-ride sec. 29 A of the 
Dominion Companies Act, which authorises a company incor­
porated under the Act to hold land anywhere in Canada.

In the Province of Ontario there is a Mortmain Act of General 
Application, and according to the Great West Saddlery case, a 
Dominion company is in no better position than any other com­
pany desiring to hold or acquire land in the Province, and must 
take out the license required by the Act before doing so.

In the same ease, it was held that the provisions referring to 
mortmain in the statutes of Manitoba and Saskatchewan were 
not severable from the other provisions of the statutes, and so 
were held of no effect in these Provinces, as the statutes them­
selves were ultra vires of the respective Legislatures. But at the 
same time, the Privy Council held that it is within the power of 
the other Provincial Legislatures to require all extra-provincial 
companies to obtain a license under the Provincial Mortmain 
Acts in order that they may acquire and hold land in the 
Province

No doubt all other Provinces will follow this decision, and 
pass a Mortmain Act of general application, making it necessary 
for a Dominion company to have to obtain a license in each 
Province of the Dominion if it wishes to acquire or hold land 
therein.

But it seems more advantageous to incorporate under the 
Dominion Act, especially if the business of the company is to 
be carried on in more than one Province, and the question of 
fees must be considered. Again whether the company is doing 
business throughout Canada or abroad, being incorporated 
under the Dominion Act unquestionably gives prestige to the 
company.

On the other hand, should the applicants be desirous of form-
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ing h company to do business within the limits of one Province 
only, there seems to l>e no doubt of the advisability of incorpora­
tion in that Province.

Briefly, although the Provincial Companies Acts may confer 
upon companies capacity to do business outside the limits of the 
incorporating Province, {Bonanza v. The Kint/, 26 D.L.R. 273. 
11916] 1 A.C. 566), power to exercise that capacity must be given 
by extra-provincial authority, whereas in view of the recent de­
cision the Dominion can confer power and capacity to carry on 
business throughout Canada, and any company desirous of doing 
business in more than one Province or abroad, should, other 
things being equal, seek incorporation under the Dominion Com­
panies Act.

(4) APPLICATION OF THE DOMINION COMPANIES ACT.

Companies may be incorporated by a Special Act, Letters 
Patent, or Memorandum of Association.

The last method is in vogue in the Provinces of Nova Scotia, 
British Columbia, Saskatchewan and Alberta.

Cnder the Dominion Act and in the other provinces of Canada, 
a company may be incorporated by special Act or letters patent.

It is only possible to deal with the Dominion Act in this 
article with an occasional reference to a provincial statute.

The Act is divided into five parts—the first of which applies 
to the great majority of companies incorporated under the 
statute, and is of greatest importance.

Part one applies to all companies incorporated under it, all 
companies incorporated under the Companies Act, R.K.C. 1886. 
eh. 119, and all companies incorporated under the Companies 
Act. 1902. R.8.C. (1906), eh. 79, sec. 2, and amendments.

Part two, secs. 121-122, applies to all companies incorporated 
by special Act of the Dominion of Canada after June 22, 1869. 
except railway companies, banks, loan or insurance companies.

The special Act constitutes the charter, the Act is published 
in the statutes, and is notice of the incorporation to all persons 
dealing with the company.

The company is, of course, governed by this part, except where 
the clauses of this part are expressly varied in its charter.

When the special Act conflicts with this part, the intention 
of the legislation must be carefully considered. Companies 
under this part are subject to the doctrine of ultra vires and 
any such Acts are null and void and cannot be ratified. See 
Annotation on Estoppel, 36 D.L.R. 107.

Part three applies to loan companies, but has in reality been

Annotation
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Annotation superseded by the Loan Companies Act, 1914, eh. 40, and now 
only applies to companies incorporated before that date.

I'art four applies to British loan companies incorporated 
according to the laws of the Parliament of the United Kingdom 
for the purpose of lending money.

Part five applies to British and foreign mining companies.
Under Dominion Companies Act, joint stock companies are 

generally incorporated by letters patent, and it is essential that 
the petition he properly prepared.

The validity of the incorporation may be questioned if—
(1) The necessary number of incorporators having a proper 

status as required by the Act have not signed the petition.
(2) The purposes of the organisation are wholly outside the 

Act under which incorporation has been sought.
(3) There is fraud or misrepresentation in the application for 

incorporation.
(4) The purpose for which the company is formed is illegal. 

La Banque D’Hochclaya v. Murray (1889), 15 App. ('as. 414, 
Hardy v. Pickerel (1898), 29 Can. 8.C.R. 211.

IS CORPORA TIOS.
( 1 ) LETTERS PATENT.

An application for letters patent is made by virtue of sec. 7 
of ili«‘ Act.

Forma to be found in the schedule to the Act.
In making an application under part one of the Act for 

letters patent, the Petition, as it is called, must contain.
(a) The name of the company.
(b) The names of the applicants or petitioners.
(c) The objects of the proposed company.
(d) The nature of the company.
(e) The capital stock and how it is divided.
(f) Special clauses.
(g) The names of the provisional directors.
(h) The head office.
(a) In applying for incorporation, it is advisable to write the 

secretary of state or the provincial secretary as the case may be, 
submitting the proposed name, and asking if the same is un­
objectionable to the Department.

The Department has a complete list of the names of all com­
panies incorporated and will, on request, hold the name proposed 
for a reasonable time for the use of the applicant, if it is not 
objectionable or does not conflict with an existing corporation.

It is well known that the words “Kings,” “Queens,” 
“Crown,” and such like, are objectionable unless the proposed
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company is to take over the business of an organisation having Annotation 
the right to use any of these names before prohibition of the 
same had been directed.

The Department will find that any name conflicting with 
the name of an existing company is objectionable, but see John 
Palmer v. Palmer McLcIlan Shoe-Park Co. (1917), 37 D.L.R.
201, (annotated, p. 234), 45 N.H.R. 8. If the applicant can shew 
to the satisfaction of the Department that the company in ques­
tion has been wound up, the proposed name will be reconsidered.

In case of a contest respecting names, which companies claim 
are conflicting, the Department decides the same in a summary 
manner, unless the matter involves serious questions of law, 
when it will be referred to the Courts.

(b) The names, occupations and places of residence of the 
applicants must be set out in full, and the applicants should be of 
the full age of 21 years.

(c) The proposed objects of the company and powers desired 
are next set out.

When a company is to l»e formed for the purpose of 
acquiring an existing undertaking, a paragraph embodying this 
purpose usually precedes the paragraph setting out the main 
purpose or object of the proposed company.

As a rule the main purpose or object of the company is set out 
in the first paragraph and this paragraph controls the construc­
tion of all that follow, and all other purposes or objects set out 
in the succeeding paragraphs are merely an adjunct to the 
primary object contained in the first paragraph, for the company 
may not abandon its main purpose and carry out the secondary 
objects only.

Vnder the Dominion Companies Act, it is essential to set out 
in full in the petition, the purposes and objects of the proposed 
company. On the contrary in some of the Provinces the practice 
is merely to set out one or two general objects in the petition, 
owing to the fact that some of the Provincial Companies Acts,
(e.g., Ontario Companies Act, R.8.O. (1914), ch. 178, sec. 23) 
by certain of their provisions give very wide implied powers to 
companies applying for incorporation under these statutes.

The Courts have recently implied unlimited powers to in­
corporated companies.

The Bonanza case (Bonanza Creek Cohl Mining Co. v. The 
King. 26 D.L.R. 273, 11916] 1 A.C. 566, decided that a com­
pany had the capacity of a natural person to carry on business— 
and following this decision, the Appellate Division of the Sup­
reme Court of Ontario, held that a company is unrestricted as 
to the nature of the business it may carry on. Edwards v.
Blackmon (1918), 42 D.L.R. 280, 42 O.L.R. 105.
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Annotation It is submitted that though the powers of the company may 
be unlimited, the directors are liound by the objects and purposes 
set out in the charter and cannot exceed the same or bind the 
company without the authority of the shareholders ; and if 
such were not the case, there would be little use in setting out the 
purposes and objects of the company in the charter, for although 
the proposed shareholders might know the nature of the organ 
isation in which they are investing their capital, they would 
not know for what purposes such capital was to be used, if 
there were no restriction whatever on the nature of the com­
pany ’s business.

(d) Companies may have shares with or without par value, or 
may be incorporated without share capital.

The last-mentioned are created for charitable, patriotic or 
similar purposes, as detailed in sec. 7 A, and cannot lie carried 
on for profit or gain.

Of the companies with share capital, there may be shares 
with par value of $1.00 or any amount the applicants may 
desire. However, it is essential that all shares, both preference 
and common, be of the one denomination. The usual par value 
of shares in industrial corporations is $100, in mining corpora­
tions, $1.

A company having shares without par value has been author­
ised by the Amending Act of 1017, eh. 25 (now sec. 7 B). Such 
shares arc usually sold at a rate fixed by the charter or by a by­
law of the company.

(e) The proposed amount of capital stock, the par value of the 
shares, and the number of shares must be set out in the petition.

A memorandum of agreement or stock book in duplicate must 
be signed by each applicant under seal, shewing the amount of 
stock taken out by each applicant and the amount paid thereon, 
and how paid must be shewn. It is always well to have applicants 
pay cash in full for this stock forthwith.

The petition must be verified as to the sufficiency thereof 
by affidavit or declaration of one of the petitioners, and each 
signature must be witnessed, and it is also essential that the 
witness subscribes bis or her signature as witness to the signa­
tures on the memorandum of agreement and stock book, and 
take the necessary affidavit of execution.

Capital may be raised by—
(1) Bonds or debentures.
(2) Preference shares.
(3) Common shares.

Authority to issue bonds or debentures should not appear 
in the company’s charter. This is contrary to departmental
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practice, as express authority to issue such securities is given 
by sec. 69 of the Act, and the procedure is laid down in that 
section which governs the authorisation and issue of such bonds 
and del»entures.

Preference shares have preferential rights over common 
shares. The nature of such rights are many, and as a rule 
certain restrictions are imposed on this class of shares.

Vsually the preference* shares are preferred as to dividends 
and as to the distribution of assets in winding up or any other 
division of the same. These shares do not as a rule carry 
voting rights as long as the dividends thereon continue to be 
paid, and may be (if provided for in the terms of the issue) 
redeemed out of accumulated profits, so reducing the capital of 
the company.

It is essential to study the peculiar characteristics of the 
proposed company, in order to determine the exact nature and 
particular kind of preference shares, which will be suitable. 
There are many provisions which may be made applicable to 
preference shares, and the applicants may choose the nature 
of the restrictions or benefits they desire to place on such 
shares.

The issue of preference shares may be provided for in the 
charter or by by-law.

If set out in the application, all terms of the issue must be 
described fully, as would be done should such shares be author­
ised by by-law.

Or, the directors may pass a by-law creating preferred shares, 
and such by-law must be approved by three-quarters of the 
shareholders present at a meeting called for the purpose, and 
which shareholders must represent at least two-thirds in value 
of the stock of the company.

It has been contended that 2/3 in value fixed by the statute 
is to be computed upon the total amount which has been called 
and paid, but this is not the correct meaning.

The measure of value of the stock for voting purposes is not 
determined by what has been paid up. It seems to be clear that 
the statute contemplates the power to vote before the stock is 
paid up, and the shareholders shall vote on such shares as 
they have, provided they are not in arrears for calls.

The unanimous approval in writing of the shareholders obvi­
ates the necessity of calling a meeting for this purpose. Mamx 
Tailoring Co., Ltd. x. Willson (1907), 14 O.L.R. 89.

It is essential that a company should have common shares, 
and whether other classes of securities should be authorised 
depends on circumstances, and the views of the organisers of the

Annotation
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Annotation concern. The common shares may lie in such denomination, as the 
applicants desire from a minimum of $1. These shares must be 
sold at not less than par, except in the case of mining companies, 
which are allowed to do so by a special statute. The issuing of 
common shares as bonus to the purchasers of preferred stock 
or bonds is illegal, although this is done by many organisations 
through the issue of common shares to a trustee for certain 
assets, and the transfer by the trustee of these shares to the 
purchasers of preferred stock or bonds.

The company may only issue the amount of capital stock fixed 
bv the charter, and if the directors wish to issue further stock, 
they must obtain authority by supplementary letters patent to 
do so.

(f) Under the Act, it is provided that what may lie done by 
by-law may be included in the charter, and under this section 
special clauses may be introduced. Such clauses included in the 
charter cannot be repealed or amended by the directors of the 
company in the way that an ordinary by-law can be repealed or 
amended.

It is necessary to apply for supplementary letters patent in 
order to effect such a repeal or amendment, and a by-law of the 
directors approving such application requires confirmation by 
shareholders holding two-thirds in value of the shares of the 
company.

The insertion in the charter of special clauses is one way 
whereby the rights of the minority of shareholders may be 
protected. For rights of minority shareholders see Dominion 
Cotton Mills Co. v. Amyot and Brunet, 4 D.L.R. 306, [1912] 
A.C. 546.

There are many methods whereby the minority may be over­
borne by the majority. Such as non-payment of dividends, 
payment of excessive salaries, etc., and these may be guarded 
against to some extent by special clauses in the charter. On 
the insertion of these clauses in the application, it must be 
remembered that these may prove cumbersome or obnoxious, 
and they can only lie changed by supplementary letters patent.

(g) The provisional directors arc named in the petition. 
They must numl>er not less than three, and may lie any greater 
number. They have all the authority of directors, and may pass 
by-laws for the subsequent organisation and generally carry 
on the business of the company until others are appointed in 
their stead.

They may pass a by-law to be approved by the shareholders 
authorising a change in the number of direetors—Sovcrcen, et al 
v. Whit side (1906), 12 O.L.R. 638—as named in the charter,
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and a copy of such by-law must lie filed with the Department.
It is preferable to have the number of directors remain the 

same.
The head office of the company is named in the petition, and 

must be in Canada, and the company must have an office in the 
place where its chief place of business is in Canada.

(h) The statute provides that the company may change its 
chief place of business by by-law passed by the directors and 
confirmed by a vote of the shareholders holding two-thirds in 
value of the capital stock of the company. Notice of the change 
must he given to the Department and published in the (Sazcttf.
(2) COMPANIES WI1ICI1 MAY HE INCORPORATED UNDER THE ACT.

Vnder the Act, companies are divided into four classes, public, 
private, without share capital, and existing companies.

(a) Public companies which offer shares to the public for 
subscription are required to file a prospectus according to the 
terms of the statute, and companies which do not issue pros­
pectus, are required under the statute to tile a statement in lieu 
of prospectus. ( (1917) ch. 25, sec. 43 A.B. and C.)

(h) A private company does not require to file either a 
prospectus or a statement in lieu of prospectus.

Vnder the Dominion Companies Act, this is the only advantage 
given to a private company, but there are many other advantages 
given a private company under the Companies Acts of several 
of the Provinces, and companies incorporated under these Acts 
are relieved from certain restrictive provisions of the same which 
apply to public companies.

In applying for a charter and designating the proposed com­
pany as a private company, it is necessary to set out in the 
application—

(1) A restriction as regards the transfer of shares, the usual 
one being that all transfers shall be subject to the approval of 
the board of directors.

(2) A restriction limiting the number of shareholders, with 
the exception of employees, to fifty.

(3) A restriction providing that the company shall not offer 
shares or securities of any kind to the public for subscription.

In addition, it is necessary that the words “Private Company” 
appear all the way through in the application, and further, that 
these words be printed or lithographed on the stock certificate 
and also embossed on the corporate seal.

There are many instances where it will be advantageous to 
applicants to consider thoroughly the advantages which are 
offered to them in making their organisation into a private 
company.

Annotation
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Annotation If a private company desires to become a public company, 
there is provision in the statute to do so, although it will be 
necessary, as in the case of all amendments of the charter, to 
apply for the issue of supplementary letters patent. (Sec. 43 ('
(4)). Leiser v. Popham Bros. (1912), 6 D.L.R. 525, 17 R.C.R. 
1 s7

(c) By an amendment to the Dominion Companies Act (1917 >. 
7 & 8 Geo. V, cli. 25, now sec. 7 A of the present Act, an applica­
tion may be made for the creation of a corporation to carry on 
in more than one Province of Canada, without pecuniary gain, 
objects of a national, patriotic or charitable nature.

The applicants must be over 21 years old, and the application 
must set forth the name of the proposed organisation, its pur­
poses, the location of its chief office, and the names of its proposed 
directors or trustees, who shall number not less than three and 
not more than fifteen.

The application shall lie accompanied by a memorandum of 
agreement in duplicate, setting out by-laws or regulations of the 
corporation.

These shall provide for—
(1) Conditions of membership.
(2) Particulars of meetings, voting at the same, and repealing 

or amending by-laws.
(3) Appointment or removal of trustees, officers, etc., and 

their powers.
(4) Appointment of auditors and audit of accounts.
(5) Withdrawal of members.
(6) A corporate seal and certifying documents of the corpora­

tion.
By-laws or regulations set out in the letters patent cannot 

be repealed or amended except by supplementary letters patent. 
Murphy v. Moncton Hospital (1917), 35 D.L.R. 327, affirmed 36 
D.L.R. 792, 44 N.B.R. 585.

Any by-laws or regulations not so embodied in letters patent 
may be repealed or amended by proper authority, but must have 
approval of the secretary of state before acted upon.

Any corporation previously incorporated under authority of 
any Aet of the Parliament of Canada for any of the objects men­
tioned in this section may apply under the amendment to the 
Act for letters patent, and on granting of the same the provisions 
of Part 1, applying to corporations under this section, shall apply 
to the corporation as then constituted.

As in all corporations without share capital, there is no re­
striction on commencement of business ; it is not necessary to 
place the word “limited” after the name of the corporation,
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no prospectus or statement in lieu thereof is required, hut Annotation 
provision must be made in the by-laws for auditing accounts 
and the fees as called for in sec. 24 must he paid.

(d) According to secs. 14-20 existing companies may he in­
corporated. When the letters patent are issued, all the rights, 
property and obligations of the former company shall he trans­
ferred to the new company.

The secretary of state may, in any letters patent issued under 
this part of any subsisting company, name the tirst directors of 
the new company, and the letters patent may he issued to the new 
company by the name of the old company or by another name.

Existing companies incorporated under any general or special 
Act may he incorporated under this part.

Liability of the shareholders to creditors of the old company 
shall remain as at the time of the issue of the letters patent.

In all proceedings for incorporation of chartered companies 
it is necessary to file with the secretary of state a certified 
copy of the charter or Act incorporating company, designate 
where principal office is to he situated, and give the name of 
manager or agent of the company.

Such company to which such letters patent have been granted, 
when so required, shall make a return to the secretary of state 
of names of shareholders; the amount of its paid-up capital; the 
value of its real and personal estate held in Canada.

In default of making the said return within three months, 
the letters patent may he cancelled.

Notice of issue of such letters patent shall he published in the 
Canada (lazctic.

(3) SUPPLEMENTARY LETTERS PATENT.
After incorporation, a company may by supplementary letters 

patent ;
(a) Change its name.
(b) Amend the objects and purposes set out in the letters 

patent or any special clauses included therein.
(e) Subdivide its shares, and increase or decrease its capital 

stock.
The practice, in all cases, is to apply to the Department by 

petition asking for the required amendments of the charter, and 
the Department will entertain in one application a petition for 
all the desired changes, so that the letters patent may he 
amended, the capital increased, and the name changed in the 
one application and at the same time.

(a) Sec. 22. The name of a company may he changed after in­
corporated by the secretary of state, at the instance of the com­
pany, by supplementary letters patent or at the instance of a
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Annotation company incorporated or unincorporated, whose rights may be 
prejudiced. Canadian National Investors, Ltd. v. Canadian 
National Estates, Ltd. (1911), 1 W.W.R. 87.

A company not incorporated under the Dominion Act will 
receive the same consideration as one that is.

The practice of the complaining organisation is to write to 
the Department lodging the complaint. When, if necessary, an 
appointment with the minister for discussion will he arranged, 
and if matters cannot he adjusted, the complainant must apply 
for an injunction restraining the use of the objectionable name ; 
and leave himself in the hands of the Court. John Calmer v. 
Patmer-MeLellan Shoe-Park Co. (1917), 37 D.L.R. 201, (Anno­
tated. p. 234), 45 N.B.R. 8.

In all applications for supplementary letters patent, it is 
necessary to have a proper petition signed by the directors of 
the company setting out what is desired, and sealed with the 
corporate seal.

There must be a statutory declaration of execution, and affi­
davits or declarations verifying the signatures of the petitioners, 
and the truth of the facts in the petition. A detailed list of 
documents required is in Departmental Instructions.

When the petition is being made to change the name of the 
company, the shareholders should, at a special meeting called 
for the purpose, pass a resolution authorising the change of 
name and a petition therefor ; and the calling of the meeting 
and a copy of the resolution passed should be set out in the 
petition.

(b) Sec. 34. On application for extension of objects or 
amendments of the charter, a similar resolution must be passed 
by the shareholders, hut in this case, the vote must represent 
at least two-thirds in value of the issued shares of the com­
pany ; owners must signify their approval at the meeting.

The petition must contain particulars of the meeting and a 
copy of the resolution, and must be properly verified, and the 
directors may apply for supplementary letters patent at any 
time within six months after the passing of the resolution.

The application to extend or amend the objects of the company 
must not change or alter the general character of the company, 
otherwise the same will not be approved.

(e) Sections 51-57. An on for subdivision of shares
or increase or decrease of capital must he initiated by the 
directors, who pass a by-law which must be submitted to 
the shareholders at a meeting called for this particular purpose, 
and at such meeting approved by a 2/3 vote in value of the 
issued capital stock of the company, as in the case of an applica-

5702
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lion for extension of objects or amendment of the letters patent. 
Courchenc v. Vigcr Park Vo. (1915), 23 D.L.R. 693, 24 Que. 
K B 97

Tt will he noticed that the rights of the minority shareholders 
are protected to some extent by requiring a 2/3 vote in value 
of the issued shares to make any changes in the objects, charter, 
shares, or capital stock.

An application for an increase of capital will not be considered 
until 90f/< of the authorised capital is issued and 50% paid 
thereon.

There are two classes of reduction of capital to be considered :
(1) Where there is no reduction of liability, and no repay­

ment to the shareholders.
(2) Where there is a reduction of shareholders’ liability, or a 

repayment to shareholders.
In the former case, the procedure is similar to that required 

for an increase of capital.
In the latter, the procedure is governed by the amending Act 

of 1917, eh. 25, and additional requirements are necessary, which 
may he found in detail in see. 54 of the statute.

(4) ADVERTISING THE CHARTER.
Advertisement of the issue of letters patent or supplementary 

letters patent is inserted in the Canada (iazette in case of com­
panies incorporated under the Dominion Companies Act. and in 
the (iazitte of the Province where companies are incorporated 
under provincial statutes.

(5) FEES.
A marked cheque, bank draft or money order must accompany 

the petition. A schedule of the fees as found in see. 24 of the 
Act follows. Similar rules apply to petitions for supplementary 
letters patent.

Tariff of fees, under the provisions of Section 24 of The 
Companies Act as amended by Section 6 of The Companies Act 
Amendment Act, 1917.

LETTERS DATENT AND SUPPLEMENTARY LETTERS PATENT.
When the proposed capital of the company is $50,000

or less ......................................................................... $100 00
When the proposed eapital is more than $50,000 and

not more than $200,000 .............................................. 100 (Ht
and $1 for each $1,000 or fractional part 

thereof in excess of $50,000.
i When the proposed ( is more than $200,000 and

not more than $5(H),000 ..........................................
and fifty cents for each $1,000 or fractional 

part thereof in excess of $200,000.

Annotation

250 0034
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Annotation When the proposed capital is more than $500,000 400 00
and twenty cents for every additional $1,000 or 

fractional part thereof.
For Letters Patent to any company under Section 7A 

added to The Companies Act by Section 4 of The 
Companies Act Amendment Act, 1017 (other than 
a company incorporated for charitable purposes
only) .......................................................... ................ 100 00

For Letters Patent to any company incorporated for 
charitable purposes only (other than a war charity
when there shall be no fee) ...................................... 25 00

For Letters Patent to a company under Section 711 
added to The Companies Act by Section 4 of The
Companies Act Amendment Act, 1017, when no 
amount at which shares may be sold is set out in the 
Letters Patent, then the amount of each share shall 
be fixed at $100 and the fee payable shall be accord­
ing to the foregoing tariff upon the capital stock 
calculated on the total amount of such shares either 
at the price set forth in the Letters Patent or at 
the fixed sum of $100 as the case may he.

For Supplementary Letters Patent increasing the capi­
tal of a company the fee to be according to the 
foregoing tariff, but on the increase only, that is, 
the fee to be the same as for the incorporation of a 
company with capital equal to the increase.

For Supplementary Letters Patent changing the name
of a company ............................................................. 50 00

For Supplementary Letters Patent for other purposes 100 00 
FOR FILING RETURNS.

For filing returns under Section 106 of The Companies Act 
as amended by Section 14 of The Companies Act Amendment 
Act, 1917, the fee payable upon each return shall be as follows :— 
When the capital stock of the company is $200,000

or less ............................................... ......................... $ 5 (XI
When the capital stock of the company is more than

$200,000, but not more than $500,000.................... 10 00
When the capital stock of the company is more than

$500,000, but not more than $1,000,000.................. 25 00
When the capital stock is more than $1,000,000.............. 25 00

and $1 on each $1,000,000 in excess of the first 
million, but not exceeding $50 in all.

For filing return from a company having shares without 
nominal or par value, the fee payable shall be 
calculated upon the capitalization of such company 
shown in such return.
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For filing return from a company incorporated for Annotation

charitable purposes (other than a war charity when 
there shall be no fee) ............................................... 1 00

For filing return from any company incorporated under 
Section 7A added to The Companies Act by Section 
4 of The Companies Act Amendment Act, 1017 
(other than a company incorporated for charitable
purposes only) ........................................................... 2 00

CERTIFICATES OF REGISTRATION, ETC.
For each Certificate of Registration or Deposit of any 

prospectus, notice or agreement or other such docu­
ment filed for that purpose under the provisions 
of The Companies Act or The Companies Act 
Amendment Act, 1917............................................... 1 50

ORGAM8AT10X.
(1) FORMATION OF THE COMPANY.

If the application for letters patent is sufficient and satis­
factory to the Department, it is customary to advise the 
applicants at once through their solicitors, and the letters patent 
follow on as soon as they arc ready. The next step is to proceed 
with the organisation of the company.

It is well to procure as soon as possible the necessary minute 
and record books, a register for transfer of stock, share certifi­
cates and a corporate seal.

If the company is a private one, care must be taken to see 
that the words “Private Company” appear on the share certifi­
cates, and are embossed on the corporate seal.

A meeting of the provisional directors, as named in the letters 
patent, should be called as soon as convenient. This meeting is 
called by the notice of the provisional directors, and signed by 
one of them, usually the first named director in the letters patent.

At this meeting, one of the directors acts as chairman, and 
reads the letters patent to the meeting, when on motion they 
are approved and adopted. Then a motion is made and carried 
to allot the shares subscribed for by the incorporators to them. 
These shares are called up in full and should be paid for in 
cash. This, as a rule, concludes the business of the meeting, 
which adjourns. Notice of the meeting may be waived by 
signature of the provisional directors to a waiver thereof.

The chairman sends out a notice signed by him to the incor­
porators calling a meeting of them at once, and stating therein 
what the meeting is for.

1. Organisation.
2. Election of permanent directors.

2—63 D.L.R.
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Annotation 3. The passing of by-laws for flic general conduct of the 
company’s business, ineluding a general borrowing by-law.

4. The transaction of such other business as may l>e necessary.
The notice should be ordinarily a fourteen-day notice, but the

same may lie waived by the signatures of the incorporators to a 
waiver. This waiver of notice is usually set out at the end of 
the meeting, and must be signed by those waiving notice.

When the meeting assembles, the first step is to confirm and 
ratify the acts of the provisional directors—the election of 
directors next takes place by ballot.

Normally the provisional directors are elected the first per­
manent directors of the company, and then the meeting adjourns.

Immediately afterwards the permanent directors hold their 
first meeting. They discuss and pass general by-laws for the 
conduct of the company’s business, and usually a general borrow­
ing by-law (subsequently the latter may be repealed or amended 
to suit the company’s bankers). It is well, also, to consider 
passing a by-law authorising the company to purchase shares 
of other companies. These by-laws are numbered “one,” “two” 
and “three” respectively.

If the letters patent do not provide for the issue of preference 
shares, and it is desired to create and issue these shares, a by-law 
providing for the creation and issue of preference shares, and 
the terms and details of the same is passed at this stage.

These by-laws and the acts of the directors are then confirmed 
and ratified by the meeting of shareholders which re-assembles 
for this purpose, and adjourns.

As a rule companies are formed for the purpose of acquiring 
certain property, and issuing shares in payment therefor. The 
acquisition of the property by the company, and the issue of 
shares to the vendors or their nominees as fully paid-up shares 
is authorised by the first permanent directors, who call a meeting 
to consider the proposed transfer, approve of the same according 
to an agreement between the vendors and the company, and the 
agreement is submitted to be confirmed and ratified by the 
shareholders.

When the property in question has been acquired, the directors 
call a meeting and resign one by one in favour of the persons 
who are to be the actual and continuing directors of the eom- 
pany. Each director, as he resigns, transfers the share of stock 
held by him to his successor, who takes his place on the Board.

In a private company, remember that each transfer of stock 
requires the approval of the Board of Directors.

The usual qualification of a director prescribed by the by-laws



«3 D.L.R.] Dominion Law Reports. 19

of the company, is the holding of one share, and it is unnecessary 
to allot further shares to the incoming directors.

The general by-laws should provide that the directors may 
appoint officers for the coming year by resolution, and the new 
Hoard appoints officers for the ensuing year. It is usual also 
to name the company bankers and auditors and to fix the salary 
of the latter, and the meeting then adjourns.

It is a common practice, when a company is being incorpor­
ated for the purpose of taking over a particular business or 
property from an individual or individuals, to set out the pro­
posal in a clause which will take its place as one of the objects 
of the company.

A company, however, may not make a contract until it is 
incorporated and organised, and it is not bound on incorporation 
and organisation to carry out an agreement of this nature 
arranged previously on its behalf. However this may be carried 
out through a trustee or by means of an agent.

On acquisition of property, a by-law should be passed author­
ising the purchase, and a contract of sale and purchase must 
be considered and approved.

This by-law should provide for its submission to the share­
holders; the execution of the contract by the proper officers of 
the company and the payment of the consideration and allotment 
of shares (if they form part of the consideration), and on con­
tinuation and ratification by the shareholders, and the execution 
and delivery of the conveyances or transfers of the property to 
he acquired.

A director interested in any sale of property to the company 
should make full disclosure of his interest, and refrain from 
voting for or against acquisition by the company.

The assets of a business to be taken over, or value of property 
to be acquired may be fixed at any price to suit the vendors, 
and unless the consideration is grossly inadequate, or there is 
fraud or misrepresentation shewn, the Courts will not interfere.

The company’s bankers will require the borrowing by-law of 
the company to be amended so as to comply with the bank’s 
form, and will also require authority as to signatures or cheques, 
and other bills of exchange. Whether or not other by-laws are 
passed at this time depends largely on the nature of the company 
in process of organisation.

If the company is a private company, it is not necessary to 
proceed any further with questions of organisation, but if it is 
a public company, the very important question of a prospectus 
or notice in lieu thereof must be dealt with at once if the shares 
and securities of the company are to be marketed and the 
organisation must proceed further.

Annotation
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Annotxtion Too much attention cannot lie paid to the importance of 
having all of the incidents of organisation prepared thoroughly 
while waiting for the issue of letters patent. Much valuable 
time may he saved at this stage of a company's existence.

(2) PROSPECTUS.
A prospectus is any circular, advertisement or other intimation 

which offers to the public for subscription the shares or other 
securities of a company. Its object is to put before the potential 
investor full particulars as to the nature and purposes of the 
company.

All companies offering their securities for public subscription 
must issue a prospectus, or before the first allotment of shares 
or debentures, may tile a statement in lieu thereof (sec. 43 C), 
Form No. F in schedule to Companies Act Amendment Act, 
11117.

A private company need not issue a prospectus or file a state­
ment, but if changed into a public company by supplementary 
letters patent, must do so (sec. 43 D).

The statute provides that the prospectus must be dated and 
signed by the directors or proposed directors.

A signed original must be tiled with the Department, and 
must shew on the face of it that it has been filed. An original 
should also be filed with the provincial secretary of the Province 
in which the company is selling shares before the prospectus is 
issued.

The requirements of a prospectus are:
1. The contents of the letters patent, the names of the signa­

tories to the petition for incorporation, and the number of 
shares subscribed for by each ; as well as the number of founder’s 
shares.

2. The number of shares necessary to be held by a director in 
order that he may qualify as such, and the remuneration of the 
directors.

3. The names, addresses and occupations of the proposed 
directors.

4. The conditions under which the directors may proceed to 
allotment.

5. The number and amount of shares and debentures which, 
within the preceding two years, have been issued as fully or 
partly paid-up, otherwise than in cash and the consideration 
therefor.

6. The names and addresses of the vendors of any property 
acquired or proposed to be acquired by the company.

7. The purchase price of such property.
8. The amount of the preliminary expenses (estimated).
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9. The amount paid or intended to be paid within the two Ax notation 
preceding years to any promoter.

10. The nature of and parties to every material contract to 
he taken over or proposed to lie entered into by the company.

11. The names and addresses of auditors.
12. Full particulars of directors’ interest in property to be 

acquired by the company.
13. Voting rights of the several classes of shares.
If the requirements of the statute are not complied with, the 

company and those responsible for the issue of the prospectus 
shall be liable to a tine as provided for in the particular section.

It is essential that on preparation of the prospectus, care is 
taken to comply with the specific requirements set out. Further 
care should be taken to see that statements contained in the 
prospectus are true. Serious consequences are liable to ensue 
through untrue statements. Persons responsible for untrue 
statements in a prospectus are liable therefor; ami the statute 
places the onus on the directors and promotors of the company 
and of shewing their good faith and the fact that they had 
reasonable grounds for believing the statements contained in 
the prospectus to be true.

Apart from the statutory remedy, any person misled by untrue 
statements in a prospectus may sue for the rescission of his 
contract to take shares, and in addition may claim damages for 
fraud.

The action for rescission of the contract should be brought 
against the company.

Plaintiff must establish that the untrue statement was material 
and that he acted upon it and sustained damage as a result.
However, he does not need to prove that the misstatement was 
made wilfully or with intent to deceive. Petrie v. Guelph Lumber 
Co. (1885), 11 Can. S.C.R. 450.

The plaintiff in an action for deceit should sue the individuals 
responsible for the fraud. The company may also be made liable 
if the relation of principal and agent can be established between 
the company and the fraudulent agent. Houldsworth v. City 
of Glasgow Bank (1880), 5 App. Cas. 317, at p. 326.

To succeed in an action for deceit, the plaintiff must shew 
that he acted upon the faith of the misstatement and sustained 
loss. In addition, our Courts have held in Pétrir v. Guelph 
Lumber Co., supra, that he must prove clearly that there was 
fraudulent misrepresentation on the part of those responsible 
for the prospectus.

The plaintiff may combine a claim for damages and rescission
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Annotation 0f contract in the one action. Frankenburg v. Great Horseless 
Carriage Co., [1900] 1 Q.B. 504 (C.A.).

The repudiation by the purchaser of his contract to take shares 
must lie done within a reasonable time, and before winding up 
or bankruptcy of the company.

A concealment may amount to a fraud if such concealment 
implies a falsehood.

Directors arc liable in damages for false statements in a pros­
pectus unless they honestly believed the same to be true or made 
the statements on the authority of an expert.

They are not liable to subsequent purchasers of shares unless 
prospectus was sent direct to them by the company.

A subscriber for shares who inspects the statement filed by a 
company in lieu of prospectus may, if it contains false state­
ments, cancel his subscription, but has no remedy for damages 
against the company or the directors under sec. 43 1).

Following a practice adopted in some of the American States, 
in Manitoba, Saskatchewan and Alberta, a company may not 
sell any shares or securities unless the plan of flotation has been 
approved by the Department.

it is a question whether or not this affects a company incor­
porated under the Dominion Companies Act.

(3) PROMOTERS AND THEIR LIABILITY.
The word “Promoter” is defined in the Dominion Companies 

Act, 43D, sub-sec. 5.
Lord Cocklmrn, in Ttvycross v. Grant (1877), 2 C.P.T). 476. 

at p. 541, stated “A promoter is one who undertakes to form a 
company with reference to a given project, and to set it going, 
and who takes the necessary steps to accomplish that purpose.”

The statute sets out the liability of the promoter with regard 
to untrue statements in the prospectus.

The consideration to promoter must lie set out in the pros­
pectus.

The promoters stand in a fiduciary relationship to the 
companies they promote. Erlanger v. Sew Sombrero Phosphate 
Co. (1878), 3 App. Cas. 1218; Buff Pressed Brick v. Ford 
(1915), 23 D.L.R. 718, 33 O.L.R. 264.

Promoters selling their own property to the company or 
making profits out of their dealings with the company should 
make full disclosures of the transactions and should provide 
the company with an independent lsiard of directors. Gluck- 
stein v. Barnes, [1900] A.C. 240 ; Fire Valley Orchards v. Sly 
(1913), 17 D.L.R. 3, 20 B.C.R. 23.

A company is not liable to a promoter for services rendered 
or expenses incurred by him in promoting the company before
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its incorporation, unless after incorporation the company ex- Annotation 
pressly agrees with him to allow such expenses or such other 
facts exist from which the Court can infer a new contract to 
reimburse him for his services. Van Hummell v. International 
Guarantee Co. (1913), 10 D.L.R. 306, 23 Man.L.R. 103.

A promoter must not commit a fraud upon a company in 
matter of supposed assets to he turned over to it—he may be 
made a contributory on winding up. lie Winnipeg Hedge d 
Wire Fence Co. (1912), 1 D.L.R. 316, 22 Man. L.R. 83.

(4) directors—Secs. 72-79.
The affairs of the company are managed by a Board of 

Directors, and all powers given to the company by charter are 
exercised by these individuals sitting as a Board subject to any 
statutory restrictions. They have full power to deal with assets 
of the company, as they see fit, to pass by-laws and generally 
carry on the company’s business. Hove y v. Whiting (1887),
14 Can. S.C.R. 515.

The duties of the directors having the nature of those of a 
trustee cannot he delegated.

The directors of a company must number three, but there is 
no statutory limit as regards a maximum number. In order to 
qualify as a director, a person must have shares in his name 
or must be a beneficial shareholder of stock in the company 
and must not be in arrears for calls. If he parts with his or 
her stock, the statute does not expressly say that he or she 
shall cease being a director. See Lucas v. Xorth Vancouver 
(1913), 12 D.L.R. 802, 18 B.C.R. 239.

It is usual to appoint such officers from the personnel of the 
Board of Directors, as the nature of the business may require, 
and their respective duties are usually defined by by-laws of 
the company.

The qualifications of a director, in addition to those laid down 
by the statute, are normally set out in the by-laws of the com­
pany, and care should be taken to provide proper by-laws in 
this respect to meet the particular needs of the company.

The provisional directors as set out in the charter, act as 
directors until superseded by permanent directors, usually the 
real backers of the organisation, who then take hold and carry 
on the business.

It must be remembered that the number of directors cannot 
be changed from the number set out in the charter, except by 
by-law of the Board approved by a 2/3 vote in value of stock 
represented at a meeting of the shareholders called for this 
purpose; and the number of directors authorised by such by-law 
and that number only must be elected.
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Annotation It is usual for the remuneration of directors to lie fixed by 
by-law, whether it lie what is known as directors’ fees or for 
instance, the salary of the managing director; and such by-laws 
setting out the remuneration, whether as directors or officers, as 
passed by the directors, must be approved of by the share­
holders; otherwise the directors cannot claim any emoluments.
Cêêk v. Hindi (IMS), H DX.E. 5W, BO.Ufc.STS.

Under the Act directors are liable personally in the following 
cases :—

1. On loans to shareholders, out of company funds, which is 
forbidden by statute. Henderson v. Strang (1019), 48 D.L.R. 
606, 45 O.L.R. 215; Allen v. Hyatt (1914). 17 D.L.R. 7.

2. On declaration of dividends when the company is insolvent. 
The statute does not allow the capital of the company to become 
impaired, and directors allowing any impairment are personally 
liable for all losses. Northern Trust Co. v. llutehart (1917), 35 
D.L.R. 169.

3. On allowing transfer of shares not fully paid up to persons 
incapable of paying for same. Shares should not lie transferred 
until fully paid up. l\‘e Ontario Fire Insurance (1915), 23 
D.L.R. 758.

4. For six months wages to clerks, etc., whilst acting in the 
capacity of directors. Reuekwald v. Murphy (1916), 28 D.L.R. 
474, 32 O.L.R. 133.

5. On commencing business before 10% of capital is paid up. 
The statute does not specify the necessity for actual casli con­
sideration. French v. Dcsharats (1912), 1 D.L.R. 136.

The election of directors must he regular, if not, the election 
may he set aside at the instance of a shareholder or shareholders 
suing in the name of the company, and all acts of the Hoard are 
irregular.

Hut a shareholder who participates in the benefit of illegal 
acts by the Hoard cannot sue. Birncy v. Toronto Milk Co. 
(1902), 5 O.L.R. 1.

As long as a quorum of directors remain in office, casual 
vacancies in the Hoard may lie tilled by them.

Ordinarily, it is the duty of a director to give his whole 
ability and business knowledge to the best interests of the 
shareholders who place him in a position of trust.

Under the Act directors are indemnified in any actions against 
them arising out of the proper execution of their office as 
directors, unless costs are incurred through their own default 
or neglect.

There is no duty or obligation on their part to pledge their 
own credit for the benefit of the company.
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No director shall vote at a directors’ meeting in respect of any Annotation 
contract or arrangement in which he is interested. }Vadc v.
Kcnrkk (1905), 37 (’an. S.C.R. 32.

Although sales by directors to themselves of properties may 
he validated by a resolution of the shareholders.

(a) There is no statutory quorum of a meeting of directors— 
such a quorum may he fixed by by-law and such is usually a 
majority of the directors, lie l). <(• 8. Drug Co. (1916), 31 
I* I. R 64 ;

Directors may meet anywhere they may agree upon.
Directors are representative of the company, and vote at 

directors’ meetings as individuals and not in respect to such 
shares of the company as they may hold.

A directors’ meeting may be called at any time or at stated 
intervals, such as monthly or fortnightly, as is the case in the 
larger corporations—such as the banks, trust companies, etc.

(b) By sec. 58 at least 10', of the value of the allotted shares 
shall be called during the first year of the company’s existence 
and subsequently the directors have power to make calls at such 
times, places and in such instalments as the letters patent, or 
by-laws of the company might require.

The nature of the call is usually determined by by-law, and a 
reasonable notice as to time and place of payment.

The amount and where payable must be given, and must 
include all shareholders without discrimination. The call must 
not favour one set of shareholders and burden others or the 
Court may intervene.

The directors making a call must be properly elected and duly 
qualified. The call must be made by resolution at a proper and 
regular meeting of the Board, and the resolution should specify 
all particulars of the call to be made, and these matters should 
he set out in the minutes of the meeting.

A shareholder is liable to the company on a call, if he transfers 
his stock after the call is ' , and until registration of the 
transfer, lKith transferor and transferee are liable.

A shareholder must pay calls on his stock as and when they 
are made. If the calls demanded are not met, the directors may 
direct that his stock Ik* forfeited or may proceed against him 
in the name of the company for the amount due with interest in 
any Court of'competent jurisdiction.

(5) shares—Secs. 45-49.
Under the statute all companies except those incorporated 

for purposes other than gain, are limited by shares.
The shareholders are admitted to membership in the company,

5
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by reason of holding certain shares, and their liability rests on 
those shares of the capital stock which they hold.

The obligation of the shareholders is to pay to the company 
the amount owing in respect to shares held by them, and this 
obligation is one that may be enforced by the company.

Shares may be sold for money, money’s worth, services or 
goods. They may he paid for in cash or according to certain 
terms or by transferring certain property to the company or by 
performing certain services for it.

It is usual, when property is acquired by or services rendered 
to the company, to issue (according to agreement) fully paid-up 
shares to the vendor of the property or the performer of the 
services. The property or the services being the consideration 
for the issue of the shares, and the Court will not inquire into 
the value of the consideration in these eases, unless the same is 
grossly inadequate or unless the agreement under which the 
shares are issued is impeached for fraud or misrepresentation. 
lie Of taira Fire Ins. Vo. (1907), 14 O.L.R. 387.

Ordinarily shares are divided into two classes:—
(1) Preferred;
(2) Common.
Companies selling securities abroad also issue what are called 

share warrants, which are documents calling for shares trans­
ferable on delivery.

The share warrants are issued when authorised by charter. 
They an* somewhat similar to bonds. The terms of the issue 
are indorsed on the warrants, and dividend coupons, num­
bered consecutively, arc attached thereto, stating the amount 
of the dividend and the place where the same may be cashed; 
when notice is received by mail or an advertisement appears 
stating that the dividend corresponding to the number on the 
coupon will be paid.

As a rule the share warrants do not carry voting rights, but 
under the terms of issue provision is made for the procuring of 
voting certificates by the holders before a general meeting which 
entitle the owners to vote their shares at that meeting.

A company may also issue debenture stock, which is divided 
into shares, and is governed by the terms of its issue (by by­
law). This stock does not carry voting rights, and is more in 
the class of a mortgage security, so will l>e referred to under 
the heading of debentures.

Preferred shares are what the name implies, preferred over 
the ordinary shares of the company in certain particulars. They 
may be created by charter or by by-law.

If the former, the full details of the proposed issue must be
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set out in the letters patent, ami if the latter, the directors must 
pass the necessary by-law to he subsequently confirmed and 
ratified by three-quarters vote of the shareholders present at a 
meeting and holding 2/3 in value of the issued stock of the 
company.

The writer is of the opinion that if feasible, application should 
he made for the creation of preferred shares in the petition for 
letters patent. The terms of the issue should be set out in the 
charter.

It is usual to grant certain preferences to this class of shares, 
and at the same time impose certain restrictions.

As a rule, these shares are preferred as to dividends which 
are cumulative and as to distribution of the company’s assets 
on a division or upon winding up—or provision may be made for 
their redemption within a certain period at a premium or other­
wise.

On the other hand, the rate of dividend is usually fixed, and 
the shares do not carry voting rights as long as the dividend is 
paid, and perhaps for a fixed period thereafter. The terms of 
the issue must be set out in full in the prospectus of the com­
pany, and full details arc printed or lithographed on the share 
certificates themselves.

There are innumerable provisions that may he made with 
reference to the issue of preference shares, and the creators 
of the company must fix the terms that they deem most 
advantageous.

Every company must have common shares, although to-day 
nearly all organisations of any size have both classes. The 
creation and issue of preferred shares is optional.

The common shares carry the voting power in the company 
as long as the preferred dividends are paid, and the interest 
oil any outstanding bonds or debentures is kept up—and those 
desiring to retain or to exercise control in the management of 
the company hold the majority of this stock, and are careful 
to keep it.

On the formation of a new company, control or a majority 
of the common shares is issued to the real backers of the organ­
isation or their nominees.

Common shares are sometimes given as a bonus to the sub­
scribers for preferred stock or bonds; usually this is done by 
means of a trustee and not actually by the company.

Both common and preferred shares have a par value to be 
set out in the letters patent.—although by the Amending Act 
of 1917 the common shares may have no par value, the preferred 
must have.

A person ma)' become a shareholder:

Annotation
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Annotation 1. By signing memorandum of application for incorporation. 
An original incorporator on signing the memorandum or stock 
hook, becomes by so doing a shareholder. No allotment or entry 
on the register is necessary, but allotment is made and payment 
in full is usually directed by the provisional directors. Patter- 
.vow v. Turner (1902), 3 O.L.R. 373.

2. By applying to the company for an allotment of shares. 
This is the ordinary method of getting shares in a new company, 
and the contract is not complete until a notice of allotment is 
received, unless the offer is made under seal. He Provincial 
tJroeen, Ltd.; Calderu'ood’* case (1905), 10 O.L.R. 705; Hill'» 
case (1905), 10 O.L.R. 501.

3. By transfer of shares from a shareholder, which transfer 
must he registered in a lmok kept by the company for that 
purpose, and is not deemed of any effect with respect to the 
company until registered.

This does not apply to shares listed on a stock exchange when 
a certificate endorsed in blank is accepted and may be transferred 
from person to person.

The transfer books are closed for a certain number of days 
before payment of a dividend, and no registrations can 1m* made 
during that time. He Wiarton Bat. Sugar Co.; Freeman’s case 
(1906), 12 O.L.R. 149.

4. By transfer on death or insolvency of the shareholder. The 
executor, administrator, authorised trustee or liquidator, as the 
case may be, takes the shares in trust and their rights or 
liabilities.

5. By estoppel, when a person prejudices his interest by attend­
ing meetings or acting as a director.

A company may not deal in, hold or own its own shares, but 
may hold shares in other corporations if authorised to do so 
by its charter or by by-law passed by the directors and confirmed 
and ratified by the shareholders. The original incorporators 
are the first shareholders of the company.

A person desiring to obtain shares in the organisation does 
so by subscription.

A contract to take shares is of the same nature as an ordinary 
contract. There is—

(1) The offer by the subscriber.
(2) The acceptance by the company.
(3) Allotment by resolution of the directors.
(4) Notice of allotment sent out to the subscribers by the 

secretary.
(5) Consideration—the payment made for the shares.
Should the applicant pay cash and the shares be delivered,
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the contract is completed ; on the other hand, should the applicant 
offer to pay say 10% cash, and the remainder in instalments 
when the company calls the same, or at certain fixed dates, the 
contract is executory and the promises are binding.

Contracts to take shares may be on certain terms and condi­
tions, and if the company has knowledge of those terms and 
aeeepts the subscription, it is 1 found by them and must observe 
them.

Share certificates are issued by the company to its shareholders 
in accordance with its by-laws affecting such issue, and the issue 
of a certificate prima facie binds company as to number of shares 
stated therein and amount paid thereon—unless company can 
prove that no authority for the issue of such certificate was 
given to the person responsible for the issue of the same.

A shareholder in any public company has the right to transfer 
fully paid-up shares, but the transfer does not bind the company 
until the same has been registered in the share register of the 
company which is kept for that purpose. It is possible for the 
transfer of shares to be restricted by charter.

In private companies this is one of the principal clauses in 
the companies’ charter, and one of the conditions of the in­
corporation is a clause requiring all transfers of stock to be 
approved of by the Hoard of Directors.

The directors should refuse to transfer shares not fully paid 
up, but if they do so, and the shares are transferred to persons 
of insufficient means, the directors may be held liable for the 
amount paid on such shares. lie Ontario Fin Insurance (1915), 
23 D.L.R. 758.

Usually a form of transfer is endorsed on the certificate, and 
when more than one transfer is made of the same shares, the 
first to be registered has priority.

On a transfer of shares, the company takes in the old certifi­
cate, cancels it, and issues a new one to the transferee. Care 
should be taken that the certificate of transfer is genuine, and 
it is as well where there is any doubt to notify the transferrer 
and enable him to protect himself by denying the validity of 
the transfer, if necessary.

Shares are transferable only on the books of the company, 
and only the person appearing as the owner on the books is 
entitled to the rights of a shareholder. A transferee can acquire 
such rights only on registration.

On the death or insolvency of a shareholder, the shares held 
by him will automatically pass into his estate, and be dealt with 
by the executor, administrator, authorised trustee or liquidator, 
as the ease may be. It is well to remember that a trustee holding
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Annotation stock in trust should always see that the cestui que trust’s name 
is on the register of the company. Clarkson v. McLean (1018), 
42 O.L.R. 1; lie British Cattle Supply Co., Ltd.; McHugh’s 
case (1919), 16 O W N. 62, affirmed 16 O.W.N. 206.

A person may become a shareholder by estoppel if he acknowl­
edges his rights as one, or by his conduct accepts any privileges 
as such.

(6) RIGHTS AND LIABILITIES OF SHAREHOLDERS.
Secs. 38-42.

A share carries with it certain rights and liabilities while the 
company is a going concern and in its winding-up.

A shareholder is not responsible for any act, default or 
liability of the company or for any other thing connected with 
the company beyond the amount unpaid on his shares of the 
t " stock, lie is liable to the creditors of the company in this 
amount, but only after a judgment against the company has 
been returned unsatisfied. Grills v. Farah (1910), 21 O.L.R. 
457; Turner v. Cowan (1903), 34 Can. 8.C.R. 160.

Trustees holding stock for a named person are not personally 
liable, but the estate is liable as if the testator or intestate were 
living. Clarkson v. McLean (1918), 42 O.L.R. 1.

As to the pledging of stock, see Wilson v. B.C. liefining Co. 
(1915), 22 D.L.R. 634, 21 B.C.R. 414.

Should the company be placed in liquidation, the legal owner 
of the shares is liable to be placed on the list of contributories. 
Ile Km pire Accident Co. (1913), 10 D.L.R. 782, affirmed 11 
D.L.R. 847.

The executor, trustee, guardian, etc., shall represent stock 
held by lien and shall vote the same at the meetings of the 
company. Hose v. Rose (1915), 22 D.L.R. 572, 32 O.L.R. 481.

A shareholder who subscribes for stock in the company is 
liable on his contract according to the terms as soon as the same 
has been accepted by notice of allotment.

If he desires to repudiate his subscription for stock he may 
always do so, before acceptance of the same by the company, 
but on notice of allotment, he must take steps to repudiate at 
once on the grounds of misrepresentation and fraud, or on any 
other grounds sufficient to set aside the ordinary simple con­
tract. Lynde v. Anglo-ltalian Hemp Spinning Co., [1896] 1 Ch. 
178; Robert v. Montreal Trust (1918), 41 D.L.R. 173, 56 Can. 
S.C.R. 342.

The repudiation should be by action against the company, and 
should be commenced before a winding-up or receiving order. 
He Western Canada Fire Ins. Co. (1915), 22 D.L.R. 19, 8 Alta. 
L.R. 348.

8
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If the shareholder has paid part of his subscription, he is 
liable to be called for the balance in such amounts and at such 
times as the directors may decide in their notice of call, unless 
his contract sets out certain terms which the company has agreed 
to by its acceptance of the same.

On non-payment of calls by a shareholder, his shares may be 
forfeited by the company, in which case he ceases to be liable 
thereon, or the company may take action against him and recover 
the amount due.

On a winding-up order, all arrears due on stock in the company 
becomes due at once, and the shareholders go on the list of con­
tributories for the unpaid amounts due on the shares standing 
in their respective names.

The shareholders have the right to attend all meetings of the 
company and vote the stock standing in their respective names. 
They participate in the profits of the company by way of divi­
dends as these are declared by the directors, and should by their 
votes see that the property and funds of the corporation are not 
diverted from their original purpose.

(a) There must be an annual meeting of the shareholders held 
once a year.

The time and date of this meeting may be fixed by Act, charter 
or by-law. Otherwise it must be held on the day named in the 
statute (see. 105) ; that is the 4th Wednesday in January of 
each year.

A special meeting may lie called by the directors at any time 
for any particular purpose, or if the shareholders who hold one- 
i|tiarter part in value of the subscribed stock of the company 
desire, they may, by notice setting out the particular business 
to be discussed, call a special meeting. Notice of the meeting 
should be in accordance with the by-laws of the company, or if 
no provision is made therefor, by a 14 days’ notice published 
in a paper at the place where the head office of the company is. 
Notice of the annual meeting need only say that it is such a 
meeting, unless some special business is to be transacted, in which 
case a reference to this business must be made in the notice.

Where special business is to be transacted, it is essential that 
the notice set out clearly what the meeting is to be held for. 
If a by-law is to be approved or a resolution is to be passed, 
the notice must say so. It is important also that the notice be 
given to all shareholders according to the by-laws of the company 
and that the method authorised thereby be complied with.

Once the meeting has been called, it cannot be postponed, it 
must convene and adjourn, and only the business referred to 
in the notice of the meeting may be transacted. A quorum of
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Annotation shareholders is provided for by the general by-laws. By-laws 
of the company provide for proxies, and impose such limitations 
as may be necessary. As a rule only shareholders may act as 
proxies, hut many other restrictions may be laid down. It is 
usual to give proxies in favour of directors or large shareholders 
where the organisation is a large one—so as to retain the 
management.

(b) Each holder of common stock is entitled to one vote for 
each share held unless otherwise provided by by-law. Th > pre­
ferred shareholders arc restricted as regards voting according to 
the terms of the issue.

On a vote at the meeting, the chairman first calls for a show 
of hands on the question, each shareholder counting for one 
vote only—but if a poll is demanded, it is held according to the 
by-laws of the company—each shareholder voting on his shares. 
The voting is not necessarily held by ballot except in the election 
of directors, but scrutineers are appointed to look after the poll, 
and the chairman fixes the time and place according to the by­
laws of the company.

The ordinary rules of debate arc followed at shareholders’ 
meetings. Each shareholder may discuss the business before the 
meeting. Each question must be properly put and voted on 
after discussion, and meeting closed or adjourned in order.

Sometimes shareholders agree to have all their interests in 
what is known as a pooling agreement or to transfer their shares 
to trustee under a “Voting Trust Agreement.” The object 
of both these agreements is practically the same, to insure 
proper management, and carrying on of the company’s business 
free from any interference. The stock of the shareholders is 
voted all together by the trustee or their nominees at all meet­
ings of the company.

It is usual for these agreements to be for a fixed period of 
time, and during that period the shareholders in question have 
nothing whatever to do with the management of the company.

The trustees as a rule issue receipts or certificates of a par­
ticular kind to the shareholders, who may or may not dispose of 
the same according to the terms of the trust agreement. Of 
course, any dividends that may be paid go to the holders of the 
voting trust certificates, the real owners of the shares.

At the expiration of the period stated in the trust agreement, 
the shares arc re-transferred to their real owners. These agree­
ments are often put into effect in the case of new companies 
which are not on a strong financial basis, and this procedure has 
proved very satisfactory.

It is laid down in the Act, secs. 89-90, that certain books shall
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ho kept by tho company having reference to directors, share­
holders’ shares, and the transfer of the latter. A detailed list 
may he found in the sections themselves.

According to see. 01 these hooks must he kept open for inspec­
tion of shareholders and creditors of the company and their 
personal representatives, and such persons may make any ex­
tracts therefrom.

(7) commencement of business.
The Act provides that the company shall not commence opera­

tions or incur any liability until 10% of its authorised capital 
shall have been subscribed and paid for. There is a proviso 
in some of the provincial statutes requiring a company to obtain 
a certificate from the department before commencing business 
operations.

There is nothing in the Act which requires this amount to be 
paid in to the treasury in cash, and any reasonable consideration 
will he sufficient to support a plea of payment. Larocque v. 
Reauehcmin, [1897] A.C. 358.

But the fact that a company commences business before the 
statutory requirements have been complied with does not relieve 
a shareholder from his liability for shares subscribed for by 
him. Re Western Canadian Fire Ins. (1914), 19 D.L.R. 170.

The particular section of the Act does not refer to a company 
having shares of no par value.

The amount with which a company of this kind may commence 
business must be carefully considered.

If no preference shares are authorised, then the amount neces­
sary before commencing business must be set out in the charter, 
and usually is the amount produced by each share at $5 or 
some multiple of #5—if preference shares are authorised, they 
must he of a specific denomination and the amount necessary 
to commence business will be the amount of the preference shares 
plus the amount produced by the shares without par value at $5 
or a multiple of $5 each.

Each particular ease must be considered in fixing this amount ; 
and it must be remembered that the capital must not be depleted 
below this amount—it would be well to consider carefully all 
particulars as to capital necessary, as the amount of capital 
necessary before business operations can be started must be set 
out in the charter, and so cannot tie changed except by supple­
mentary letters patent.

CORPORATE EXISTENCE.
(1) POWERS AND DUTIES OF COMPANY—Secs. 28-33.

Companies incorporated under part one (1) of the Act have 
a status resembling that of a corporation at common law.

3—63 D.L.R.
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Annotation The Bonanza case holds that a company has the status of a 
legal person and “in the absence of statutory restriction added 
to what is written in the charter” is not governed by the doctrine 
of ultra vires. It is also held that express provisions in the 
companies’ charter do not remove the capacity of a company as 
a common law corporation, although restrictions or prohibition 
in the statute under which the company is incorporated must 
be observed. Bonanza v. The King, 26 D.L.R. 273, (1916] 1 A.C. 
566. See Be Dominion Marble Vo. (1917), 35 D.L.R. 63, 23 Rev. 
de Jur. 578.

The general powers of the company are laid down in the 
statute by virtue of which the company exists, the letters patent 
authorising the company to do business, and any supplementary 
letters patent altering, or amending the same. However, see 
Edwards v. Black more (1918), 42 D.L.R. 280, 42 O.L.R. 105.

As already mentioned in applying for incorporation under 
this part, it is essential to set out fully in the petition the objects 
of the company and the powers desired to further the same. 
The Dominion Act does not give the wide statutory powers set 
out in see. 23 of the present Ontario Act. R.S.O. 1914, eh. 178, 
see. 23, and amendments.

The objects which a company may pursue must be ascertained 
from its charter, and the powers to be exercise» i furtherance 
of tin? same must be conferred by the charter or «list be derived 
by reasonable implication therefrom or be incidental thereto. 
Union Bank v. McKillop (1915), 24 D.L.R. 787, 51 Can. 8.C.R. 
518; Fire Valley Orchards v. Sly (1914), 17 D.L.R. 3, 20 13.C.R. 
23; Be Lands and Homes of Canada (1919), 44 D.L.R. 325, 29 
Man.L.R. 173; Columbia Bithulitic Co. v. Vancouver Lumber 
Co. (1914), 20 D.L.R. 954; (1915), 21 D.L.R. 91. *

In addition to general statutory powers, and those set out in 
and conferred by charter, the directors by the Act are given 
power to enact by-laws creating and issuing preference shares, 
borrowing money, alloting stock, declaring dividends, and auth­
orising a change in the charter of the company, such as repeal 
or amendment of any of the objects thereof (except the main 
purpose of the company) or the increase of the capital stock. 
The directors also have power by by-law to provide for the 
general regulation of the company’s management of the organ­
isation. They may further repeal, amend or re-enact any such 
by-laws.

(a) The general rule is that no company is bound by any con­
tract which is not made under its corporate seal. In matters of 
every day occurrence, a seal is not necessary, and when trading 
companies enter into such agreement in the ordinary course of
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business, they will be bound. Richardson v. Urban Mutual Fire 
Ins. Co. (1916), 28 D.L.R. 12. 26 Man. L.R. 372 ; Foster v. British 
Colonial Fire Ins. Co. (1917), 37 D.L.R. 404, 28 Man. L.R. 211.

Unless by statutory requirements the contract requires a seal, 
and the company in the ordinary course of business and at a 
regular meeting, calls for work to be done or goods to be supplied, 
and the work is done and the goods supplied and the same is 
accepted by the company. The company should pay although 
there is no written contract or seal affixed thereto. (It,icons Kent 
v. Assiniboia Club (1915), 25 D.L.R. 695, 8 K.L.R. 344; Bran­
don v. Saskatoon (1912), 5 D.L.R. 754, 5 S.L.R. 250.

A company is not bound on an executory contract unless 
germane to the purpose of its creation if it is not under seal. 
Sun Electrical Co. v. McClung (1913), 12 D.L.R. 758.

A corporation is liable for goods acquired on ultra vires 
contract, though not on the contract itself, and must pay or 
make restitution. Trades Hall Co. v. Erie Tobacco Co. (1916), 
29 D.L.R. 779, 26 Man. L.R. 468.

Persons dealing with a company incorporated by special or 
general Act or by deed or memorandum of association, are pre­
sumed to have knowledge of the same and the powers conferred 
thereby, but for the purposes of making a contract need not 
necessarily inquire into the regularity of the internal proceed­
ings unless they desire to do so.

Further, anyone who deals with an agent or officer of the 
company is not required to satisfy himself that the agent or 
officer has authority to act for the company, and that he is 
within the scope of that authority in making this particular 
contract. McKnight Construction Co. v. Vansickler (1915), 24 
D.L.R. 298, 51 Can. 8.C.R. 374.

The general rule is that acts of the agent or officer within 
the scope of his apparent authority will bind the company always 
provided that the other party to the contract had not notice of 
the defective appointment or limitations of the agent’s auth­
ority. Doctor v. People's Trust Co. (1914), 16 D.L.R. 192, 18 
B.C.R. 382; Vancouver Engineering Works v. Columbia (1914), 
16 D.L.R. 841.

The agent or officer may, under certain circumstances, be held 
personally liable. Dutton v. Marsh (1871), L.R. 6 Q.H. 361.

When the president undertakes on behalf of himself and the 
company to do certain things, but signs only in the name of the 
company, the written document may lie regarded as a record 
only, and he is personally liable. Wood v. Grand Valleg R.R. 
(1915), 22 D.L.R. 614, 51 Can. S.C.R. 283.

Contracts not in the ordinary course of business, though autli-
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Annotation orisetl by vice-president, are not binding on the company if not 
under seal. Whaley v. O’Grady (1912), 1 D.L.R. 224, reversed 
4 D.L.R. 485.

Implied powers may, under ordinary circumstances, be pre­
sumed to be in authority of general manager, but not a sub­
ordinate officer. Hrdican v. Crow's Scst Pass Lumber Co. 
(1914), 17 D.L.R. 164, 19 B.C.R. 416.

A note given by an officer of the company is not necessarily 
that of the company. Lindsay-Walker v. Hilson (1916), 27 
D.L.R. 233, 26 Man.' L.R. 206.

The general manager has not power to sell all the assets of 
the company as a going concern. Picard v. llevclstokc Saw Mill 
Co. (1913)* 12 D.L.R. 685, 18 B.C.R. 416.

And where it is reasonable to presume that parties to contract 
knew that Board of Directors must ratify the same, an agree­
ment by general manager or vice-president is not binding on 
the company without ratification. Dickson Co. of Peterborough 
\.Graham (1913), 9 D.L.R. 813.

The manager or managing director is usually appointed by 
Board of Directors to look after general business of the company.

The contracts made by the company’s agent on its behalf are 
binding on the company if the agent is within the scope of his 
authority and the contract is not ultra vires of the powers of the 
company as laid down in its charter, and further, in general 
accordance with the powers of the agent, as given to him by the 
by-laws of the company. Scottish Canadian Canning Co. v. 
Dickie (1915), 22 D.L.R. 890, 21 B.C.R. 338.

But the agent is personally liable if his authority is non­
existent or defective, or if he does not disclose the fact that he 
is acting as agent for the company.

If the powers of the agent arc not referred to in by-laws 
of the company, the power may be implied from various circum­
stances and the company will be bound by his acts, but as it is 
generally necessary for directors to employ agents, certain 
authority is usually given under the by-laws of the company, 
and if the agent acts within his authority, the company is bound 
unless there is anything in the governing act or the charter of 
the company limiting the authority of the company, its agent 
or officers.

A company is also liable for the acts of its agents, and the 
natural consequences of the same when done by them in the 
ordinarv course of the company’s business. Whaley v. O'Grady 
(1912),*4 D.L.R. 485, 22 Man. L.R. 379.

A corporation is liable for the acts of its agents while in the 
ordinary course of the company’s business, but is not liable for
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the unauthorised acts of its agents or acts done outside of the 
business of the corporation.

A corporation may be held liable for false imprisonment 
under an order of its agent having authority to do so—and may 
be held liable for libel.

The Courts do not as a rule interfere in the internal manage­
ment of companies. Burland v. Earle, 11902] A.C. 83; Toronto 
Brewing and Malting Co. v. Blake (1882), 2 O.R. 175.

If a company has done something without the sanction of the 
majority of the shareholders which the majority may sanction 
afterwards or might have done regularly and legally, and the 
company is in substance entitled to do it—the Court will not 
restrain the doing of the act by injunction, when a proper meet­
ing can be called to remedy matters.

Under certain circumstances actions are brought by share­
holders in the name of the company.

(1) A sale by directors to one of themselves.
(2) An alleged irregular election of directors.
(3) An accounting of directors’ profits.
(4) By a minority shareholder when the defendant was the 

majority shareholder.
A “one-man” company is a legal entity and cannot be held to 

be the agent of the shareholder. Bielle v. Reid (1899), 26 
A.R. (Ont.) 54.

A shareholder shall not be liable in action by a creditor for 
the amount unpaid on his shares before an execution against the 
company has been returned unsatisfied in whole or in part. 
Grillt v. Farah (1910), 21 O.L.R. 457.

(2) BV-IAWS.
By-laws arc expressly authorised by the Act. They must be 

legal and must not constitute a fraud; the company may not 
either by charter or otherwise deprive itself of the right to 
pass, amend, alter or repeal the same. A by-law may be defined 
as “a rule or statute of the company which covers a series of 
actions.” A resolution deals with one particular matter. So 
a by-law is passed to authorise the purchase of stock in other 
companies, and a resolution is passed to allot stock to certain 
subscribers therefor. These definitions are general, as for 
instance it is only by by-law that the action of increasing or 
decreasing the capital stock of the company may lie authorised.

By-laws are passed by the directors, and the shareholders do 
not as a rule have any authority in this respect. Certain by­
laws may be passed by the directors for the general management 
of the company and must be confirmed or ratified by the share­
holders in general meeting, but in many other instances the
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Annotation by-law» initiated by the dim-tore muet lie confirmed and ratified 
by the specified number of shareholders at a special meeting 
called for the purpose liefore I «coming operative.

The Dominion Companies Act, see. 80, sets out the subjects 
upon which the directors may pass by-laws, and there is also 
subjects set out in sees. 78-88 of the Act, varying these provisions 
as may suit the needs of the company, for if no provision is 
made for variation or amendment, the sections of the Act prevail. 
For example, according to sec. 88, a shareholder shall, at a 
shareholders’ meeting, have one vote for each share held; but 
when a company issues a preference stock these particular share­
holders are usually restricted by the terms of the preferred issue, 
the terms of which are set out in and authorised by by-law.

It has lieen said that the “by-laws of a corporation are always 
obligatory on all the members, and each member is liound to 
take notice of them for everyone within the scope of the by-laws 
is considered as having given his consent to them.”

The shareholders of the company and the company have a 
contractual relation which is emlKxlied in the governing act, the 
letters patent, the by-lays and the share certificate. This con­
tractual relation is not fixed and it may lie varied in the manner 
provided by these instruments. ('amnia Sational Fire Ins. Co.
V. BukUm, » D.L.B. 401, 11918] A,(\ 481.

It would appear from this case and Ontario decisions that a 
by-law limiting the transfer of shares in a public company is 
incompetent. In re Imperial Starch Co. (1905), 10 O.L.R. 22; 
In re Good and Jacob 1*. Shantz (1911), 23 O.L.R. 544.

There does not appear to lie any clause in the Act which de­
fines a by-law or states upon whom and to what extent it is 
binding.

It has been held that by-laws bind only shareholders and those 
who have actual knowledge thereof. Montreal and St. Laurence 
Light and Power Co. v. Ilobcrt, [1906] A.C. 196.

The result of the decisions seems to be that public documents 
(such as the letters patent) bind all parties dealing with the 
company, but that the internal or private documents which do 
not require to lie tiled in public offices bind only the shareholders 
and those who have actual notice of them. Consequently by­
laws and resolutions of the directors and shareholders which do 
not require publication in the Canada Gazette hind the members 
of the company only.

It is quite different in the ease of a corporation under see. 7 A 
—in that instance the proposed by-laws and regulations must be 
filed with the application and subsequent amendments must be 
filed for approval of the Department. A stranger may satisfy
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himself as to the powers of the corporation by a perusal of these 
documents, which may he seen by searching the files of the
Department.

It is quite possible then for a stranger to enter into a contract 
with the company which is not in accordance with its by-laws, 
for instance, according to the by-laws of the company, certain 
requisitions laid down for execution of a contract may not have 
been complied with, but if the contract appears on its face to 
be regular, and the stranger has no notice of the necessary 
formalities, the contract is binding upon the company.

Public documents under the Act arc described as the Act itself, 
the letters patent, supplementary letters patent and by-laws 
required to be published in the Gazette, any other by-laws and 
documents which arc not open to the public for inspection are 
known as internal or private documents.

(3) BORROWING, MORTGAGES AND DEBENTURES.
All joint stock companies upon organisation pass what is known 

as a “General Borrowing By-law,” which appears as “By-law 
No. 2” of the organisation, and is usually in the form desired by 
the bankers of the company. This by-law must and always is 
confirmed and ratified by the shareholders.

I'mlcr sec. 69 of the Dominion Act, a company may borrow 
money, issue bonds, debentures, etc., for the amount so borrowed, 
and may mortgage or pledge its assets for that purpose.

The directors of the company must pass a by-law for any 
mortgage or issue of bonds or debentures, which by-law must 
be sanctioned by a vote of 2/3 in value of the allotted stock of 
the company at a meeting of shareholders called for that purpose.

According to the Ontario Act, it would appear that the power 
to borrow will depend largely upon the objects specified in the 
letters patent of the company, and it can no longer be contended 
that its powers are conditional upon the passage of a by-law. 
But if a by-law is enacted, it must be properly confirmed by the 
shareholders by a vote of 2/3 in value of the allotted stock at 
a special meeting.

It has also been held in Alberta that a trading company has 
implied power to give security for existing debts. Barthels, 
Shnvan d; Co. v. Winnipeg Cigar Co. (1909), 2 Alta. L.R. 21.

(a) Reverting to the Dominion Act, it is against Departmental 
Practice to provide for the issue of Immls and delientures in the 
charter or letters patent.

Specific powers to give a mortgage on real or personal assets 
or to make an issue of bonds or debentures are given to companies 
by sec. 69.

An issue of bonds or debentures may be secured by a mortgage

An
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given to tm>tvvs to secure the debenture holders or by a floating 
charge.

Debentures are usually issued by series ; and in denominations 
of $100, $000 or $1,000. They are secured by mortgage on the 
assets of the company in the form of a trust deed or bond mort­
gage made in favour of a trust company, and state what they 
are on their face. They have coupons attached calling for pay­
ment of interest at a certain rate and payable at stated times: 
and provide for redemption on a fixed date and at a particular 
place or places.

They are usually payable to liearer, but they may he regis­
tered as to principal, and in the ease of Government loans, as 
to interest also.

Irredeemable debentures may lie issued, and dclienturcs may 
lie pledged la-fore issue, redeemed and then issued. A pledge 
is not considered an issue.

DEBENTVBE STOCK.
(b) Debenture stock is borrowed capital consolidated into one 

mass fur the sake of convenience.
The Act appears to provide for its creation by by-law. It is 

usually only redeemable on winding up or in default of payment 
of interest. Debenture stock certificates commonly la-ar coupons 
as in the ease of debentun-s. The trust deed creating the stock 
is itself a security by way of charge on the assets. The stock 
certificates may be transferred in the same manner as a de­
benture. In the ease of delienture stock, however, a certificate 
is usually transferred in any amount, and a single certificate 
is issued for the aggregate amount of the person’s holdings if 
desired.

Debenture stock, while commonly perpetual or irredeemable, 
may be terminable or redeemable at a given time. Debenture 
stock holders arc not in any sense shareholders of the company, 
and have no votes or any part in the control of its affairs so long 
as the interest on their securities or the securities themsel.es 
are not in default.

(c) A floating charge may lie created upon the property, Imih 
present and future of the company. Johnston v. Wade (19081. 
17 O.L.R. 372.

A clause in a delienture, such as “the company hereby charges 
all its assets, real and personal of every kind and description, 
including its uncalled capital," is sufficient to create a floating 
charge.

It is an equitable charge on the assets for the time being of 
a going concern ; it attaches to the subject charged in the varying 
condition it happens to he from time to time. It is of the essence
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of such a charge that it remains dormant until the undertaking 
ceases to be a going concern.

A company having created a floating charge may, notwith­
standing, create specific mortgages ranking in priority to it, 
and specific mortgages are not affected by notice of the floating 
charge.

A floating security may be said to cease to float and become 
a specific charge whenever the business ceases to be a going con­
cern, as, for instance, when the company executes an assignment 
for the benefit of its creditors or a winding-up order was made. 
The document may, of course, be drawn so that the charge shall 
cease to float upon the contingency of an execution being issued 
or the principal and interest falling in arrears. Johnston v. 
Wadi, 17 O.L.R. 372.

So long as a company is a going concern, bond holders whose 
bonds are a general charge on the undertaking, have no right, 
even though interest is in arrears, to seize, take or sell or fore­
close any part of the property of the company, but their remedy 
is to appoint a receiver.

The words “guaranteed by the capital and assets of the com­
pany invested in mortgages on real estate” have been held to 
he sufficient to create a general charge.

(d) Mortgages or charges created by a company after January 
1st, 1918, which arc:—

(1) Mortgages or charges for the purpose of securing any 
issue of debentures.

(2) Mortgages or charges on the uncalled share capital of 
the company.

(3) Floating charges on the undertaking or property of the 
company; must Ik* delivered to the secretary of state for regis­
tration under the Act within 30 days after their creation, or 
the same are void as against the liquidator or any creditor of 
the company.

Certain prescribed particulars of the mortgages or charges 
must be filed together with an original duplicate of the mort­
gages themselves, and the tiling of the duplicate and the par­
ticulars constitutes registration under the Act. The Court has 
power to extend the time for filing under sec. COD.

Mortgages made out of Canada must be registered, as well as 
mortgages made in Canada, but covering foreign property.

When the mortgages have to be transmitted by post some 
distance, a reasonable extension of the 30-day period for tiling 
is granted.

All foreign mortgages must Ik? properly verified before regis-

ÀX NOTATION
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Annotation t rat ion—and certified to by the representatives of the Govern­
ment in the foreign country.

The mortgages are registered in a register kept by the Depart­
ment for this purpose, and full particulars of the same are 
entered there, and are open to inspection on payment of 
prescribed fees.

If the mortgage's or charges cover the issue of a series of 
debentures or bonds, it is necessary under the Act to give the 
following particulars:—

(a) The total amount secured by the whole series;
(b) The dates of the resolutions authorising the issue of the 

series and the date1 of the covering deed, if any, by which the 
security is created or defined ;

(e) A general description of the property charged;
(d) The names of the trustees, if any, for the debenture 

holders.
The deed containing the charge must also be tiled, but if there 

is no such deed, a copy (properly certified) of one of the de­
bentures in the series is accepted by the Department, although 
the Act calls for the tiling of an actual debenture.

If commission is payable to a broker or a discount allowed on 
the debentures, full particulars of such commission or discount 
should be filed, although neglect to do so does not make the 
delu'iitures invalid.

The certificate of the Department shall lie conclusive evidence 
of registration under this section; and the company shall cause 
a copy of every certificate so given to be endorsed on every 
debenture secured by such mortgage or charge.

Any person interested therein, other than the company, may 
register the necessary particulars which are required under this 
section even though it is the duty of the company to see that 
this is done.

Copies of the mortgages, charges, or debentures must be kept 
on the file at the head office of the company, where they are 
open to public inspection.

When a receiver is appointed under see. 69B, 1917, eh. 2f> (An 
Act to amend the Companies Act), 14 days’ notice of the appoint­
ment must be given to the Department. The receiver must file a 
statement of his accounts every 6 months, and shall have the 
privilege of paying employees and others having priority out 
of the moneys in his hands.

There are heavy penalties named in the Act for non-compliance 
with the provisions as to notice of mortgages.

The trustee can proceed to enforce his rights by action, but a 
more common method is for the individual debenture holder to
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bring an action on behalf of himself and all other debenture Annotation 
holders against trustee and the company—although he may sue 
on his own behalf and join all the other debenture holders as 
defendants.

The relief sought in the action is commonly the appointment 
of a receiver and manager, and for a sale of the property covered 
by the trust mortgage. Fellou'ts v. Ottawa (las Co. (1869), 19 
V.C.C.P. 174; Smith v. Fort Dover and Lake Huron 11. Co.
(1885), 12 A.R. (Ont.) 288.

(4) ANNUAL MEETINGS'—See. 105.
An annual meeting of the shareholders is required to be held 

on the 4th Wednesday of January in each year, according to the 
statute, unless some other day is provided by the by-laws. The 
business of the annual meeting is according to the provisions of 
the Act.

The meeting is called to order by the president, who reads 
the notice sent to the shareholders calling the meeting.

The by-laws as a rule provide that ordinarily the president 
shall preside at the annual meeting, or if they do not, the meet­
ing may elect a chairman and a secretary.

The secretary of the company will act as secretary of the 
meeting.

The report of the Hoard of Directors is then presented, followed 
by the balance sheet of the company made up to date, not more 
than four months previous to the meeting, which shews a general 
account of the income and expenditure for the financial period 
ending with date of the balance sheet; the report of the auditors; 
any additional information required by the charter or by-laws 
of the company.

There is then discussion of the directors’ report and financial 
statement, and these are approved by the shareholders.

Then the election of directors and appointment of auditors 
takes place, after which the meeting adjourns.

The balance sheet, as submitted, indicates the minimum re­
quired by the section. It is well to give more information with 
reference to the various parts of the company’s business and to 
shew as accurately as possible a true statement of the affairs of 
the company.

(’are must be taken in the preparation of this sheet in order 
to place a proper valuation on the assets of the company.

Buildings, plant and machinery may, under unusual circum­
stances, increase in value; but good business methods require a 
percentage of the eost to lie written off each year for depreciation.

The directors are agents and trustees for the company, and 
should keep accurate accounts in order to protect both the com­
pany and themselves personally.
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The profit shewn in the balance sheet should he the same as 
is shewn in the profit and loss account. It is that account which 
may be distributed as dividends.

(5) dividends.
The directors of the company have power to declare dividends 

out of the earnings of the company by by-law under sec. 80 of 
the Aet.

While, according to the provisions of sec. 81, it would appear 
necessary to have this by-law approved by the shareholders, a 
general by-law is usually passed on organisation which authorises 
the Hoard to declare dividends when the position of the company 
is such as to warrant such payments, and the shareholders having 
approved of this by-law, the directors may then act in their 
discretion as the occasion demands.

Hy sec. 70, no dividend shall be declared that will impair the 
capital of the company, the exception of course being a mining 
or lumber company, where capital is invested in wasting assets, 
and dividends are usually declared according to the actual net 
profits of the year’s business.

A payment of dividends out of capital cannot be authorised 
by by-law or approved by a general meeting, and the directors 
who authorise the same are jointly and severally liable.

Hy sec. 71—if a shareholder is in arrears for calls on his shares 
or moneys are due by him to the company, the directors may 
deduct these amounts from the dividends payable to such share­
holder. Dividends may be declared by the directors whenever 
the financial position of the company is such as will warrant the 
payment out of the moneys involved, for a dividend once declared 
is a debt of the company, and must shew as such on its balance 
sheet. Dividends may lie payable yearly, half-yearly, quarterly 
or monthly, or at such times as the directors may decide.

On preferred issues of stock they are usually cumulative, and 
full particulars as to rate and date of payment are printed or 
lithographed on the share certificate ; but on common stock such 
is not the case.

On declaration of a dividend the transfer books of the com­
pany are usually closed for a specified number of days prior to 
payment in order that the cheques may be mailed to the proper 
parties. A dividend on declaration is usually payable in cash 
and there is no provision in the Act for a dividend payable in 
shares of the company. There arc many cases where a stock 
dividend is declared and the ordinary procedure is to declare 
a dividend and arrange with the shareholders by obtaining u 
proper power of attorney, to have each shareholder subscribe
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for tlie new shares ami pay for the same with his dividend 
cheque. It is possible for a shareholder to refuse to subscribe, 
and demand payment in cash.

The declaration of dividends is a question of internal manage­
ment, a discretionary power of the directors, and the sharehold­
ers have no right to demand payment of dividends, nor can they 
compel the directors to declare the same. A dividend need not 
lie continued, but may be passed at any time in the discretion of 
the Hoard.

There is no reason why a joint stock company while a going 
concern should divide the whole of its profits amongst its 
shareholders. The proportion of the net earning to be distributed 
amongst the shareholders and the proportion to be retained are 
questions of internal management.

The Court will not interfere in these matters, nor will it say 
whether the undivided balance shall he retained to the credit of 
the profit and loss account, or carried to the credit of a reserve 
fund, or appropriated to any other use of the company.

The shareholders must decide these questions subject to the 
charter and by-laws of the company.

If the company should acquire a reserve fund, it has power 
to invest this fund, and is not restricted to use the fund in its 
own business. The directors may select the securities for invest­
ment subject to the control of a general meeting.

(6) AUDITORS.
The Act, sec. 94A, provides for the appointment of auditors 

and their remuneration, and see. 94B details their powers and 
duties. They should lie appointed at the annual meeting of the 
company and hold the appointment until the next annual 
meeting.

Only the retiring auditors may be appointed unless proper 
notice of the nomination of a new auditor or auditors is for­
warded to the retiring auditors and all shareholders prior to the 
meeting.

The remuneration is fixed by the shareholders at the annual
meeting.

The secretary of state may make an appointment of auditors 
on application of a shareholder, if none are appointed at the 
annual meeting.

By virtue of see. 92 the Secretary of State may at any time 
order the inspection by properly appointed inspectors of any 
organisation.

This inspection may be made on application of a shareholder, 
as required by this section, and the inspectors, who are appointed 
bv the Department.
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Annotation (7) ANNUAL RETURNS.

Every company having share capital must file with the De­
partment before June 1 in each year an annual summary as of 
March 31 previous and specifying in detail the particulars re­
quired and set out in see. 106, sub-sec. (1).

The summary must Ik* signed by the president and manager, 
or if these are the same person, the president and secretary of 
the company, and shall be verified by their affidavits.

The summary shall be forwarded to the Department in dupli­
cate with an affidavit proving that the copies forwarded are 
duplicates.

The company defaulting to file such return and each director 
or manager permitting default shall be liable to a fine under 
this section to lie recovered by summary conviction.

The duplicates shall be endorsed by the Department with the 
date of the receipt thereof at the Department, and shall be re­
turned to the company for purposes of record.

The duplicate endorsed in this manner, shall be prima facie 
evidence that such summary lias been tiled as required.

A certificate from the Department that such summary has not 
been tiled shall be prima facie evidence that requirements of this 
section have not been complied with.

A company failing to tile the summary as required for three 
years may lose the right to use its name solely, and the name may 
he given to another company after notice given to the defaulting 
company by the Department.

A company organised after March 31 in any year need not 
file a return until the next year.

Certain parts of sub-sec. 1 and the remainder of this section 
apply to corporations under sec. 7A.

TERMISATIOS OF COR FOR ATE EXIST ESCB.
(1) forfeiture of charter—Section 27.

A company may forfeit its charter.
(a) For non-user for 3 consecutive years—or where the com­

pany does not commence operations for 3 years after incorpora 
tion.

(b) Forfeiture of franchise and judgment for dissolution oh 
tained in a proper judicial proceeding.

(c) By winding up or bankruptcy.
(d) By special legislative enactment.
(e) By expiration of the fixed period of time set out in it' 

charter. If the company by its charter or the Act creating it. 
is incorporated for a certain length of time only, on the ex 
piration of that period it ends.

6. By failure of an essential part of the corporate organisation
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in such manner that it cannot he restored. This instance of Annotation 
forfeiture Mill apply to a corporation under see. 7A. When 
the trustees die or resign, and their places are not filled.

(2) WINDING UP UNDER TIIE DOMINION WINDING-UP ACT.
(B.8.C. 1906, eh. 144 and amendments.)

The Act applies to insolvent hanks, insurance companies, 
loan companies, building societies and trading corporations, 
being in the nature of insolvency law.

It further applies to all corporate bodies of the nature men­
tioned in it, whether incorporated under Provincial or Do­
minion charter.

Vnder the Act—Section 3—a company is deemed insolvent
(a) If it is unable to pay its debts as they become due.
(b) If it calls a meeting of its creditors for the purpose? of 

compounding with them.
(e) If it exhibits a statement showing its inability to meet 

its Habilitées.
(d) If it has otherwise acknowledged its insolvency.
(e) If it assigns, removes or disposes of, or attempts or is 

about to assign, remove or dispose of any of its property with 
intent to defraud, defeat or delay its creditors or any of them.

(f) If with such intent, it has procured its money, goods, chat­
tels, land or property to be seized, levied on or taken under or 
by any process of execution.

(g) If it has made any general conveyance or assignment of 
its property for the benefit of its creditors, or if being unable 
to meet its liabilities in full, it makes any sale or conveyance of 
the whole or the main part of its stock in trade or assets, with­
out the consent of its creditors, or without satisfying their 
claims.

i li) If it permits any execution issued against it under which 
any of its goods, chattels, land or property are seized, levied 
upon or taken in execution to remain unsatisfied till within 4 
days of the time fixed by the sheriff or proper officer for the 
sale thereof, or for 15 days after such seisure. In re Outlook 
Hotel Co. (1909), 2 S.L.R. 435, insolvency can only be established 
in winding-up proceedings in the manner provided by the Act.

A company is deemed unable to pay its debts as they 
liecome due whenever a creditor, to whom the company is 
indebted in a sum exceeding $200, then due has served on the 
company in the manner in which process may legally be served 
on it in the place where service is made, a demand in writing, 
requiring the company to pay the sum so due and the company 
Ims for 90 days, in the case of a bank and for 60 days in all 
other cases next succeeding the service of the demand, neglected
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Annotation to pay such sum or to secure or compound for the same to the 
satisfaction of the creditor, He Ewart Carriage Works Lid. 
(1904), 8 O.L.R. 527.

When the debt was not due when the demand was made, held 
that non-payment was not evidence of insolvency within the 
meaning of the section.

The winding-up of the business of a company shall be 
deemed to commence at the time of the service of the notice 
of presentation of the petition for winding-up. Bank of Hamil­
ton v. Kramcr-lrwin Co. (1912), 1 D.L.R. 475.

The Winding-up Act comes under the head of insolvency law. 
Sitoolbred v. Clarke (1890), 17 Can. 8.C.R. 265.

The provisions of the Act do not apply to a company incor­
porated under the Ontario Company Act, unless such company 
is shewn to be insolvent. lie Cramp Steel Co. Lid. (1908), 16 
O.L.R. 230 ; He Empire Timber Lumber <(• Tie Co. (1920), 55 
D.L.R. !H), 48 O.L.R. 193.

The Ontario Winding-up Act does not apply to a company 
where application is made to wind up on the ground of insol­
vency because local Legislatures have no jurisdiction in matters 
of bankruptcy or insolvency. He Iron Clay Brick Mfg. Co., Tur­
ner's ease (1890), 19 O.R. 113.

The winding-up of the business of a company commences from 
the time of the service of the notice under sec. 5, and under 
sec. 84. A landlord’s claim to be paid preferentially for over 
due rent after such service is invalid. Fuehcs v. Hamilton 
(1884), 10 P.R. (Ont.) 409.

Service of a winding-up petition must be real substantial 
service.

A company incorporated by the Legislature of Ontario may 
l»e put into compulsory liquidation ami wound up under the 
Dominion Winding-up Act. Shoolbrcd v. Clarke (1890), 17 Can. 
8.C.R. 265.

The Dominion Winding-up Act applies to incorporated trading 
companies doing business in Canada wheresoever incorporated. 
Allen v. Hanson (1890), 18 Can. 8.C.R. 667.

A foreign corporation doing business in Canada under a license 
of the Dominion Government is subject to the provisions of the 
Dominion Winding-up Act, in so far as its assets situate within 
the Dominion of Canada are concerned. He The. Stewart Hirer 
Hold Dredging Co., Ltd. (1912), 7 D.L.ii. 736.

He Breakwater Co. (1915), 22 D.L.R. 294, 33 O.L.R. 65, 
Middleton, J., held that the winding-up in Ontario was in no 
sense ancillary to the proceedings in the foreign Court; tin- 
assets in the hands of the Ontario liquidator should be distributed
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among all the creditors of the company pro rata—there was no Annotation 
warrant in the statute for giving preference to the claims of 
creditors residing in Canada.

Contrast this judgment with Allen v. Hanson (1890), supra.
Section 7. This Act does not apply to building societies which 

have not a capital stock or to railway or telegraph companies.
A creditor may petition, and even if he is secured he may 

petition though he may have a lien for the full amount of his 
claim. He Strathp Wire Fence Vo. (1904), 8 O.L.R. 186.

An assignee, a legal or equitable or bona fide holder of a 
debt may petition, but the real and beneficial owners of the debts 
should join in the petition of proof—an assignment of debts 
for the purpose of bringing a petition is not looked on with 
favour. He People's Loan, etc., Vo. (1906), 7 O.W.R. 253.

An order will not he made where it is shewn there are no assets 
which the liquidator can receive. He Ocean Falls < ,
13 D.L.R. 265; He Manitoba Commission Co., Ltd. 9
D.L.R. 436. 23 Man. L.R. 477.

A Winding-up order may be made.
(a) Where the period, if any, fixed for the duration of the 

company by the Act, charter or instrument of incorporation has 
expired or where the event, if any, has occurred, upon the 
occurrence of which it is provided by the Act or charter or 
instrument of incorporation that the company is to Ik* dissolved.

(b) Where the company, at a special meeting of shareholders 
called for the purpose, has passed a resolution requiring the 
company to be wound up.

(e) When the company is insolvent.
(d) When the capital stock of the company is impaired to 

the extent of 25% thereof—when shewn to the satisfaction of 
the Court that the lost capital will not likely be restored within 
one year.

(e) When the Court is of the opinion that for any other reason 
it is just and equitable that the company be wound up.

As has already been stated, a provineially incorporated com­
pany must be shewn to be insolvent before coining within the 
provisions of this section. He Cramp Steel Vo., Ltd. (1908), 16 
O I. K 280.

The Dominion Parliament may enact that a company, if in 
process of voluntary liquidation, pursuant to a resolution adopted 
by its shareholders, may be brought under the provisions of the 
Winding-up Act on the petition of any shareholder, although 
not actually insolvent, since such voluntary proceeding is to be 
regarded as a species of insolvency. He Colonial Investment Vo.
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of Winnipeg (Decision 2) (1914), 15 D.L.R. 634, 23 Man. 
L.R. 871.

Where the subject matter of the business for which the com­
pany was incorporated lias disappeared, the Court may order 
the company to be wound up. Re Hamilton Ideal Mfg. Co., Ltd. 
(1915), 23 D.L.R. 640, 34 O.L.R. 66; Re Dominion Trust Co. 
and Boyce and McPherson (1918), 43 D.L.R. 538, affirmed 
(1919), 49 D.L.R. 698. 59 Can. 8.C.R. 691.

Application may be made by
(a) Company or
(b) Shareholder, company or creditor for at least ($200).
Company or creditor for at least ($200).
(e) Except in the case of banks and insurance corporations, 

by a shareholder holding shares in the capital stock of the 
company, to the amount of at least $500 in the other cases 
mentioned in the said section by a shareholder holding shares 
in the capital stock of the company to the amount of at least

Application is made by petition to the Court in the Province 
where the head office of the company is situated, or if there is 
no head office in Canada, then in the Province where its chief 
place of business is situated.

Except in cases where such application is made by the com­
pany, 4 days’ notice of the application shall be given to the 
company before making of the same. The notice need not be 4 
dear days. Re Arnold Chemical Co. (1901), 2 O.L.R. 671.

A person intending to apply for a winding-up order of a 
company gives 4 days’ notice to the company of bis application, 
and at the expiration of that time presents his petition, verified 
by affidavit, for such order to the Court. Notice of the time 
and place of the presentation of the petition should be served 
on the company along with the petition and affidavits. If an 
order winding up the company is made, the order appoints an 
interim liquidator, and after notice to creditors a meeting is 
called and a permanent liquidator is appointed to wind up the 
company. In re Steel Co. of Canada (1884), 17 N.S.R. 49.

The petition must be drawn so as to come within the section, 
and must allege facts sufficient to justify a winding-up order. 
The Court has discretion in granting the order, and may decide 
in favour of an assignment for the benefit of creditors. Costs 
are usually given out of the estate to the petitioner if successful, 
and also to the company on the motion for the order.

Four days’ notice of an application for a winding-up order 
may be dispensed with by the consent of the company. Great 
West Supply Co. v. Installations, Ltd. (1913), 15 D.L.R. 896—
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hut see lie Farmers Bank (1910), 22 O.L.U. 566, as to who has Annotation 
power to consent to dispense with notice.

The petitioner must disclose the facts required by the Act in 
order to shew insolvency, lie Grundy Stove Co., 7 O.L.R. 252.
Vnless or until rules of procedure are made under sec. 134 of 
the Act, the rules of practice in force in the relative provinces 
are made applicable by sec. 135. He Bcldiny Lumber Co., Ltd.
(1911). 23 O.L.R. 255.

The directors of the corporation are compellable witnesses for 
examination under see. 135 of the Act supplemented by Con.
Rules (Ont.) 489, 491, 492. lie Baynes Carriage Co. (1912),
7 D.L.R. 257.

The affidavit should be made by the petitioner.
The affidavits in support of the- petition must bring it strictly 

within the words of the section.
A petition on the ground of an impairment of the capital stock 

must be accompanied by evidence apart from the affidavit to 
the petition. Ri .1 Company (1917), 34 D.L.R. 397, 27 Man.
L.R. 540.

The Court has a discretion which may be exercised in refusing 
or granting a winding-up order. If the proceedings are deemed 
to be unnecessary, the winding-up order will he refused. In lie 
The Strathy Wire Fence Co. (1904), 8 ().LeR. 186.

The objection that a second application for a winding-up 
order under the Winding-up Act cannot be made after the first 
application has failed, on the ground that the matter is res 
judicata, does not apply where on the second application it 
appears that the parties are not the same and the material urged 
in favour of the second application is different, although the 
purpose of this application is similar to that of the former. 
lit Manitoba Commission Co., Ltd. (1913), 9 D.L.R. 436, 23 
Man. L.R. 477; lie Estates, Ltd. (1904). 8 O.L.R. 564.

The result of a winding-up order is that the company ceases 
to carry on business and the liquidator takes over all the com­
pany’s assets.

The winding-up order takes effect retroactively as of the date 
of service of the notice of motion. So that the winding-up of 
the business of the company is to be deemed to commence at 
that time. Bank of Hamilton v. Kramer-1 ncin (1912), 1 
D.L.R. *75.

The liquidator is the only person entitled to deal with the 
assets of the company, after the winding-up order is made.
Richards v. Producers’ Rock and Gravel Co. (1914), 17 D.L.R.
588, 20 B.C.R. 109.

Two orders are made, one directing the company to be wound
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Annotation up, and the other appointing a provisional liquidator and refer­
ring the matter to the Master-in-Ordinary, who appoints the 
permanent liquidator and takes all necessary steps in connection 
with the winding-up.

The provisional liquidator files an affidavit proving the assets 
of the company, and gives a bond usually for double their value; 
the referee appoints a day for a meeting of all the shareholders, 
creditors, etc., after having duly advertised the same, and at 
this meeting, a permanent liquidator is appointed. Shoolbred 
v. Clarke (1890), 17 Can. 8.C.R. 265.

Section 3. The liquidator may carry on the company’s busi­
ness, and the powers of directors cease on the appointment of 
the liquidator.

It is usual to have all proceedings against the company stayed 
pending a settlement of the creditors’ claims. But under special 
circumstances leave may lie given to proceed with an action. 
Hr BA'. Tic ami Timber Co., Lid. (1909), 14 B.C.R. 204.

But where it is shewn that proper relief may he obtained in 
the winding-up proceedings, leave will he refused. He Fake ahum 
Cork Harking Co. (1903), 6 O.L.R. 582.

A judgment obtained after a winding-up order has no force 
or effect. Keating v. Graham (1895), 26 O.R. 361.

secured claims—Section 78.
Detailed instructions as to filing of claims, valuing security, 

and ranking as an ordinary creditor for the balance of claim, 
if any, may lie found in this section.

A landlord cannot claim his rent to be preferred unless he has 
distrained for the same or a bailiff has been put in possession 
before the making of the winding-up order. Fitches v. Hamilton 
(1884), 10 P.R. (Ont.) 409.

There is nothing in the Act or the Assessment Act which makes 
taxes a preferred claim. Upon winding up of a company the 
municipal corporation may recover by distress or sale before 
the order is made, otherwise it must rank as an ordinary creditor. 

wages—Sect. 70.
All arrears of wages due to clerks or other persons in and 

having been in company’s employment previous to winding-up 
order, are preferred over other creditors; this preference applies 
to three months’ wages only.

fees and expenses of LIQUIDATOR—Section 92.
The liquidator has priority for his remuneration and expenses 

over all other claims. Kcyet v. Hanington (1913), 13 D.L.R. 
139, 42 N.B.R. 190; Welland Hotel <(• Beauchamp v. City of 
Montreal (1921), 56 D.L.R. 411, 58 Que. 8.C. 430.

A sale by the liquidator to the directors of the company of a
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portion of the assets of the company is valid as the fiduciary 
relations of the directors to the company, cease on the winding- 
up order. Chatham Xational Haul v. McKten (1895), 24 Can. 
S.C.R. 348.

The liquidator represents all classes of creditors in the winding 
up, and it is not necessary to obtain authority from the Court to 
recover the company’s assets by action. But the Court may 
assent to the bringing or defending of an action—the liquidator 
being in fact an officer of the Court, and when litigation is 
commenced by him in the name of the company, he cannot be 
ordered personally to pay the costs of it.

And when the liquidator brings an action, the adverse party 
lias no right to examine for discovery an officer of the insolvent 
company. But in the case of an assignment for the benefit of 
creditors, an examination of the debtor in an action against the 
assignee has been allowed. (1 aria ml v. Clarkson (1905), 9 
O.L.R. 281.

This rule cannot be said to apply to officers of corporations. 
Hank of Toronto v. (Quebec Fire Ins. Co., 18 P.R. (Out.) 41 ; 
Perrins, Ltd. v. Algoma Tube Works, Ltd. (1904), 8 O.L.R. 
634.

The liquidator represents the creditors only because he repre­
sents the company, and the creditor’s claims are to Ik* enforced 
through the company.

The power to sell the assets of the company is vested in the 
liquidator, but the proceeds are governed by the ordinary Court 
practice. The method thought to be most advantageous to the 
estate is decided upon at an inquiry when the various met boils 
are discussed and then the property is offered for sale by the 
mode adopted.

The sale when carried out must be approved by the Court. 
Hr Canada Woollen Mills, Ltd. (1905), 9 O.L.R. 367.

On sale of the assets, the liquidator signs and seals as liquida­
tor and also attaches the seal of the company.

The proceedings should lie conducted by solicitors who have 
no connection with the company to lie wound up. As they are 
disinterested and their services will not be divided by the asser­
tion of antagonistic claims.

Every shareholder or applicant for shares who has received 
notice of allotment, or who has partly paid for his subscription, 
becomes liable forthwith for all moneys unpaid upon the making 
of a winding-up order.

The onus of proof that a person is a shareholder or not and 
liable to contribute to the assets of the company, is upon the
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liquidator. Re Canadian Tin date Decorating Co. (1906),
12 O.L.R. 594.

Rut if it is shewn that tin* alleged contributory has been 
treated in the company’s hooks as a shareholder, the onus is 
shifted. He Provincial Grocers, Ltd., HilCs ease (1905), 10 
O.L.B. 501.

The ordinary defences raised by alleged contributories are:—
1. That subscription was induced by fraud.
2. That there is no binding contract.
3. That shares were transferred and registered, or if they 

were not registered, it was the fault of the company.
4. Shares paid for—cash, property or services.
5. Shares forfeited before winding-up order.
In the first instance, proceedings must be taken before the 

winding-up order is made to be effectual. Stephens v. Riddell 
(1910). 21 O.L.R. 484.

The shareholder cannot claim fraud or misrepresentation after 
order is made.

In the second instance, a person signing the memorandum of 
agreement or stock book on application for incorporation, is 
liable for the stock subscribed, and no further act of the directors 
is necessary.
Under the Dominion Act the directors must prescribe the mode 

of allotting stock by by-law, while under the Ontario Act there 
does not seem to be any direct provision requiring the directors 
to actually allot the shares. Re Pakcnham Pork Packing Co.: 
Higginbotham's case (1906), 12 O.L.R. 100, the rule is that

“In order to impute to a person a contract to take shares, 
something like a contract must be established or something shewn 
which prevents him from saying there is not a contract.”

When a subscriber applies for stock on condition and the 
company accepts his application, that condition has been agreed 
to by the company and must be carried out, otherwise the sub­
scriber is not liable for his stock. Re Lake Ontario Navigation 
Co. (1910), 20 O.L.R. 191.

If the alleged contributory can shew that he repudiated his 
contract before it was accepted by the company, he is not liable.

The directors of the company should not allow the transfer j 
of shares which are not fully paid up, but if this is done the 
liability of the shareholder in most cases terminates by a valid 
transfer of his stock on the books of the company.

Shares may l»e paid for in money or money’s worth, and if I 
the company has accepted a valid contract for property or I 
services of value to be paid for in shares, the consideration will I
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not Ik* questioned by the Courts. Hess Manufacturing Co.; In 
n Sloan’s vase* ( 1895), 23 Can. S.C.R. 644.

A company may have power to forfeit shares for non-payment 
of ealls, and if sueli rails are not paid when due, and notice 
of forfeiture given, the alleged contributory has a good defence.

A scheme must he initiated or recommended by the liquidator 
and approved by the Court. lie Sun Lithographing Co. (1893), 
24 O R. 200.

A compromise may be passed by 3/4 vote in value of the 
creditors at a properly constituted meeting, and must be sanc­
tioned by the Court.

A compromise suggested by a contributory must satisfy the 
liquidator who makes an agreement embodying tin* terms and 
obtain the Court’s approval.

It is possible, but very rare, to compromise with and pay a 
dividend to a creditor before a decision is reached as to the 
general dividend.

Inspectors are not appointed as a rule unless the estate in 
liquidation is a large one, and tin* winding up appears compli­
cated, requiring special knowledge in order to facilitate the

The inspectors are in a fiduciary position as regards the dis- 
poeal the Meets. Taylor \. Davie» (1918 . 11 D.L.R. 510, 
affirmed (1919), 51 D.L.R. 75, (1920] A.C. 636.

The practice is to allow the liquidator, a commission on the 
corpus distributed by him, such commission being paid when 
the same is distributed, and he is also allowed a reasonable 
annual allowance for care and management. The proper com­
mission is 5% of the receipts and disbursements of the corpus 
of an estate, exclusive of an allowance for care and management, 
but the Court may allow a lump sum to the liquidator which will 
cover all his fees and expenses, lie Farmers Loan (1904), 3 
O.W.R. 837.

The liquidator passes his accounts the same as an adminis­
trator would do, upon notice to all interested parties. After 
the accounts are passed, the dividend is declared and the liqui­
dator proceeds to pay the dividend to all creditors whose claims 
have been admitted or proved, lie then produces voilchers to 
the Court shewing payment of the dividend, and obtains the 
cancellation of his bond and his discharge from the Court.

BANKRUPTCY.
A Bankruptcy Act following the Imper al Statute was passed 

by the Dominion Parliament in 1920.
Under the Act, “Corporation” includes any company incor­

porated under any Dominion or Provincial Statute, or any eom-

An notation
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Annotation pany which has an office in or carries on business within Canada, 
hut does not include building societies having a capital stock, nor 
incorporated hanks, savings hanks, insurance, trust, loan or rail­
way companies.

Bankruptcy law has been adopted with the object of the 
expeditious and economical administration of the debtor’s estate, 
and distribution of his assets, as well as the release of the debtor 
from his creditors, provided that he lias surrendered all bis 
assets, and has not been guilty of any misconduct.

Three methods for the distribution of the debtor's assets, and 
the administration of his estate, are provided for by the Act.

(1 ) The making a bankrupt of the debtor by a receiving order 
on application to the Court by a creditor.

(2) The execution by the debtor of an authorised assign­
ment.

(3) A composition, or extension made by the debtor with his 
creditors in writing, which lias the approval of the creditors and 
the Court.

As lias already been stated, only certain classes of companies 
come within the jurisdiction of the statute, and where such is 
the case, this Act shall apply, and the Winding-Cp Act shall 
not, except by leave of the Court, extend or apply to a debtor 
corporation as defined by this Act.

In all cases of winding-up other than insolvency, the Winding- 
Cp Act will apply as before.

As yet the practice under tin* sections respecting authorised 
assignments, compositions and extensions with the creditors, has 
been very limited, and their actual effect is yet to be deter­
mined. ){( X. Brenner A' Co. (1921), 58 D.L.R. 640, 49 O.L.R. 
71: Be Limtners Lid. (1921), 20 O.W.N. 46; Be Dcfoe-Wilson 
Ltd. (1921), 21 O.W.N. 42.

Coder see. 3 of the Act a debtor committing an act of bank­
ruptcy within the meaning of the section, may on i
of a creditor to the Court, be declared a bankrupt, ami a receiv­
ing order is granted. Be St. Thomas Cabinets Ltd. (1921), 61 
D.L.R. 487.

The order automatically vests all property of the debtor com 
pany in* an “authorised trustee” (defined in the Act), who is 
named in the order, and this is free from any action whatsoever, 
except one on the part of a creditor who is secured, to realise on 
his security. Be Boeklaml Chocolate, etc. Co. (1921), 61 D.L.R 
363; Be Beeve Ihobie (1921 >, 20 O W N. 368.

On the making of the order, the trustee goes into possession 
of all the assets of the company, and prepares a statement of it" 
affairs, showing the assets and liabilities, and particulars of all

11177103
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claims against the company. The trustee advertises the bank­
ruptcy of the company, and advises all creditors of a creditors' 
meeting to lie held at a future date, and also asks that all claims 
against the company he submitted and proved.

At the creditors’ meeting, the trustee submits the statement 
«if the company’s affairs, and the creditors confirm the trustee 
in his position or appoint another trustee, and also two or more 
inspeetors to act with the trustee in the realisation and distribu­
tion of the assets of the company. The officers (or some of them) 
of the bankrupt concern, usually attend this meeting, and give 
such information as the creditors desire with reference to the 
company’s affairs, and such officers may at the discretion of the 
trustee or the inspectors be examined for discovery.

The inspectors assist the trustee in the realisations of the 
company’s assets ; the various methods of sale are discussed, and 
a decision arrived at; the necessary advertising is done, and 
the assets of the company are disposed of to the best advantage. 
He V. Bnutter <( Co., 58 D.L.R. 640. 40 O.L.R. 71.

The inspectors also assist the trustee with regard to tin* pay­
ment or otherwise of any claims against the estate of the com­
pany, and the creditors are bound by the trustees’ decisions, 
though authority is given by statute to appeal. Imperial Haul, 
v. Barber (1021 ), 50 D.L.R. 523.

The rights of secured creditors such as mortgagees of specific 
property or lien holders must be considered by the trustee in 
conjunction with the inspectors; those rights may be found in 
detail in see. 46 of the Act. He Hot I,land ('h>x olafe, 61 D.L.R. 
:163.

When the assets of the estate have been realised, the trustee 
consults with the inspectors as to the distribution of the same.

Vnder sees. 51-52 of the Act (and amendments) there are 
certain preferred claims, such as the landlord, fees and wage- 
earners, and the trustee’s expenses. He Auto Experts, Ltd., 
( 1021 ), 50 D.L.R. 204, 40 O.L.R. 256.

The rights of the Dominion or Provincial Governments, or any 
municipality for payment of taxes are not interfered with by 
we. 51 He F. E. Went d Co., Ltd. (1021 ), 62 D.L.R. 207; He 
Harrison (1022), 21 O.W.N. 430.

These claims must be first approved of and paid, including 
the fees of the inspector*.

If the estate of the debtor company is a large one, there may 
he several dividends passed by the inspectors, approved of by 
llic creditors, and paid by the trustee, from time to time as the 
assets of the estate are realised. But in a great many case*, 
when the company is a small one, ami the assets may be realised

Annotation
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upon in a short space of time, it is usual for the trustee to draw 
up a first and final dividend sheet shewing the expenses, the 
preferred claims, and the balance available for distribution 
among the ordinary creditors, striking the rate of the dividend.

The inspectors must approve of the dividend sheet, and it is 
then sent out to the creditors for their approval. Should there 
be no objection on their part, the trustee pays the dividend.

Provision is made in the Act for the discharge of the trustee 
who applies to the Court, shewing that the estate is wound up, 
and asking to be relieved.

The Court may grant or refuse discharge, as it may he advised.

HAPERA TOIIACTO Co. Ltd. v. THE KOVAL HANK OF CANADA.
Ontario Supreme Court in Bankruptcy, Ordc J. March II. IhJi 

Bankruptcy ( SIII—25)—Assignment to bank ok existing and fvtuki 
hook debts—Registration of instrument not require» in 
Ontario — Assignment under Bankruptcy Act — Right 
ACQUIRED BY TRUSTEE—BANKRUPT! Y ACT 1919, CM. 36, SEC. 30. 
AS AMENDED BY 1921 (CAN.). CM. 17, SEC. 25.

There is no provision in Ontario for the registration of an 
assignment by a company to an lncor|K>rate<l bank as collateral 
security of existing and future book debts, and such assignment 
being valid without registration, its validity cannot be affected 
by see. 30 of the Bankruptcy Art. as amended by the Act of 1921 
(Can.I, ch. 17, sec. 25, which applies only when there is a pro­
vincial Act requiring registration.

[See Annotations, Bankruptcy Law in Canada, 53 D.L.R. 135; 
l§ DA R 1 I

Motion before Orde, J., in Chambers t< determine the validity 
of an assignment of existing and future debts made by tile 
insolvent to the Royal Hank as collateral security.

Norman A. liens, for the trustee.
/). I units Grant, K.C., for the Royal Hank.
Ordk, J. :—This motion brings up for decision a question 

which 1 understand has been the cause of great doubt and diffi­
culty in the transaction of banking business since the coming 
into form of the Bankruptcy Art. The Royal Hank of Canada 
took from the Sapera Tobacco Co., on September 11, 1920, an 
assignment of all book accounts and debts then due or accruing 
due or thereafter to become due, to the company, as collateral 
security for all present or future indebtedness of the company 
to the hank. The company made an assignment under the 
Act. on May 30, 1921.

The trustee contends that under see. 30 of the Act the assign 
ment by the company to the bank of its book debts is void. The 
assignment in question is undoubtedly an assignment of the 
company *s existing or future l>ook debts, or in other words, 
a general assignment of book debts within the meaning of see. 30. 
Hut whether or not the section is applicable here depends upon
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a careful analysis of it in both its original and its amended 
form. As originally framed, it provided that “Where a person 
..............makes an assign ment to any other person of his exist­
ing or future hook debts or any class or part thereof, and is
subsequently adjudicated bankrupt.......... the assignment of book
debts shall be void against the trustee.......... unless there has been
compliance with the provisions of any statute which now is or 
at any time hereafter may l»e in force in the province wherein 
such person resides, or is employed in such trade or business as 
to registration, notice and publication of such assignments.” 
Then follows a proviso excepting assignments of specified book 
debts. By the Act of 1921, (Can.) eh. 17, sec. 25, a new section 
was substituted for this, but the only changes were the oi ilssion 
of the words “to any other person” in the second line, and the 
insertion of certain words, which are immaterial here, 
referring to tin* date of tin* presentation of the petition in bank­
ruptcy or of the making of the authorised assignment.

The omission of the words “to any other person,” in the 
amended section, must be considered in the light of the definition 
of tin* word “person” in para, (aa) of section 2, as amended 
1 1 1981 (<'an . - h 17. se< 5

The first definition was as follows: “(aa) ‘Person’ includes 
corporations and partnership.” By the amended paragraph 
" (aa) ‘person* includes a firm or partnership, an unincorporated 
association of persons, a corporation as restrictive!)' defined by 
this section, a body corporate and politic, the successors of such 
association, partnership, corporation, or body corporate ami 
politic and the heirs, executors, administrators or other legal 
representatives of a person, according to the law of that part 
of Canada to which the context extends.”

Paragraph (k) of sec. 2. which defines “corporation,” excludes 
incorporated bank /rom the definition.

It must lie manifest that unless the provisions of the Act in 
which the words “person” and “corporation” are used, are 
framed with extreme care and with an eye constantly fixed 
upon the effect of these definitions, the incidental use of one 
of these words may lead to some unexpected results, which tin1 
draftsman or Parliament possibly never intended. Whether the 
words “to any person” in the second line of see. 30, as originally 
passed, were really intended by virtue of the definition of 
“person” anil “corporation” to exempt chartered banks from 
the effect of see. 30, may be open to doubt. If banks were ex­
empted, then the exemption would apply even in those Provinces 
which require the registration of general assignments of book 
debts for their validity. It is argued that the omission of the
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words “to any other person’’ in the amended section of 1921 
indicate* an intention to apply the amended section to hanks. 
But it is really immaterial whether hanks were intended to he 
exempted hy the original section or not. In its amended form 
there is nothing whatever in the language of the section to 
indicate that hanks are to Ik* exempt if the provisions of the 
section are otherwise applicable in the particular Province in 
which the transaction arises.

The hank contends,1st, that as there is no law in the Province 
of Ontario which requires any “registration, notice and a- 
tion” of general assignments of I took debts, the section does not 
apply to this Province ,t all, and 2nd, that so far as this case 
is concerned, the assignment in question, having been taken on 
Septemlier 11, 1920, before the amending Act of 1921 was passed, 
comes within the original section 30, which, according to the 
hank's contention, exempts incorporated hanks, and is not af­
fected hy the amendment which it is contended has no retroac­
tive operation.

The important question for determination is the first one, 
namely, whether the section applies to the Province of Ontario 
at all. The trustee argues that the section is intended to invali­
date all general assignments of hook debts unless registered, 
and that in any Province which, like Ontario, has no law requir­
ing registration, all general assignments of l>ook debts must la- 
void until the Province sees fit to pass a law for their registration. 
For the hank it is argued that this is not the intention of tin- 
sect ion at all, hut that it is only in the case of failure to comply 
with the Provincial law. if any, for the time la-ing as to 
registration that the assignment is invalid, and that the section 
doe* not invalidate assignments which, hy reason of the absence 
of any Provincial law requiring registration, do not require 
registration for their validity.

When it is suggested that a statute, or any other document 
whose meaning is open to any doubt, intends something which 
is not plain from its language, it is not an unfair test, in the 
search Jor its meaning, to ask whether the draftsman, having 
clearly before him the accomplishment of the purpose suggested, 
would have used the language he did, if that was his object. 
Here it is difficult to understand how any draftsman deliln-rately 
intended to invalidate all general assignments or hook debts, 
except in those Provinces in which there was provision for tin- 
registration of such assignments, could have framed the section 
either in its original or in its present form. It wonI<1 have been 
so simple a matter, after the sweeping avoidance of all general 
assignments, to have added words to this effect, “But the fore-

5
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going provision shall not apply in any Province in whirli 
then* is a statute m|iiiring registration of such assignments, if 
the assignment in question is registered in eomplianee there- 
a ith. "

Counsel for the trustee refers to the dehate in Parliament in 
1321, when the amended section was passed, for the purpose of 
shewing that the legislators understood that the section had 
this meaning. Hut it is elementary that in construing the 
meaning «if a statute, regard must not he had to what was sai«l 
in Parliament alsmt it, though light may sometimes lie thrown 
upon the scope of a statute hy looking at what Parliament was 
doing contemporaneously, and at the history of the statute 
itself. 27 Hals., p. 141, para. 260, and eases there cited.

One of the strong«*st arguments raised hy. the trust«‘e was 
that if the general assignment of hook debts is to lx* considered 
as already void for failure to register under the particular Pro­
vincial statut!» applicable, see. 110 is entirely unnecessary as it 
carries the matter no further. There is much force in this 
argument, hut it is open to some criticism. It might well he 
that in some Provinces registration might he necessary to pro­
tect the assignee against sulisequent purchasers or mortgag<»cs 
for value, hut might not he necessary as against the debtor him­
self or his creditors or an assignei» in insolvency. A ml in such 
cases sec. 30 may have the effect, because of the presence of 
Provincial machinery making it possible to register, of requiring 
the assignee of the hook debts to register if he «lesires protection 
upon tin» sulisequent bankruptcy of the assignor.

The draftsman of aec. 30 has tak«»n as his model sec. 43 of 
the Knglish Bankruptcy Act of 1014. the language of which is 
followed almost verbatim throughout tin» section. The variance 
occur* in the passage referring to registration, ami it is largely 
because of the effort on the part of tin» draftsman to d«»al with 
the <| nest ion of registration by using part of the language of the 
Knglish section when the circumstance* required entirely dif­
ferent languagi», that the difficulty now arises. The Knglish 
Act avoids a general assignment of hook debts unless it is r«»gis- 
tered “as if the assignment were a hill of sale” ami the section 
goes on to provide that the provisions of the Hills of Hah» Act, 
lh7S, with respect to registration of Hills of Sab* shall apply 
«••eortlingly. Now here was a positive enactment passed by a 
legislative body having complete jurisdiction over the whole field 
« l legislation, which added a general assignment of book debts 
to tin- category of instruments requiring registration under a 
registration law already in existence. Our parliament has not 
attempted to do that. Constitutionally it might not have the
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power to require Provincial officials to accept for registration 
instruments not already registrable under Provincial law. There 
is in see. 30 no positive enactment such as appears in the see. 43 
of the English Act, making some registry law applicable. The 
reference to registration appears only as the exception to the 
declaration that all general assignments of l>ook debts shall he 
void, and is comprised in the clause commencing with the word 
“unless.” All general assignments shall be void “unless” what? 
“Unless there has been compliance with the provisions of” an if 
Provincial statute as to registration, &<\ How can this Is* con­
strued as having any other meaning than that in order that the 
assignment may he valid, there must lie compliance with any 
Provincial statute as to registration “if any such there be.” 
To hold that the sect ion makes registration a sine nun non of 
validity, is giving to the enacting words of the section a much 
wider effect that in ray opinion they will naturally bear. In 
Ontario, a general assignment of l>ook debts does not require 
registration for its validity. If sec. 30 has the sweeping effect 
suggested by the trustee, then because of the absence of any 
statute in this Province requiring registration with which the 
assignee of the Imok debts can comply, it is impossible to make 
a valid general assignment of hook debts at all. Is it to be pre­
sumed that Parliament intended this? Surely it requires 
legislation of a distinct and positive character to invalidate 
instruments which, according to the existing law of the Province, 
are clearly valid without registration. The operative part of 
the section now under consideration is contained in one sentence, 
and its natural and ordinary meaning is simply this, that it is 
necessary, in order to hold a general assignment of book debts 
against the trustee in bankruptcy, that there shall be compliance 
with such Provincial statutes as require registration, and no 
more. The question is not wholly free from doubt, and I under­
stand that the opinions of counsel have differed on the point, 
but l am unable to come to any other conclusion than the one 
indicated. Having this view, it seems unnecessary to consider 
the other questions raised by the bank, though, if my decision 
should be reversed by a higher Court, the other points must be 
determined because of their bearing upon the particular circum­
stances of this case.

1 hold, therefore, that the general assignment of book debts 
to the bank in the present ease was valid. The bank’s costs of 
this application, which 1 fix at $50, should be paid out of the 
insolvent estate.

Quaere whether the said amendment of 1921, by omitting the words 
“to any other person" Indicates an Intention to apply the amended 
section to banks.
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I toss V. 1HNMTALL. Van.
ROW v. KMKItY. -----

Huyrcmc Court of Canada. Davies. CJ., Idingtun. Duff. Anglin,
Brodeur and Mignault, JJ. October II, IUJI.

NEGLIGENCE (8 IB—15)— SAI.E UK FIKKAKM MY M AXVKACTVBF.K—LATENT
detect making it daxgkbovh—Knowledge or manvkactvkkk ok
DEFECT—FAILUEE TO WARN PUBCHA8KB—IMJVBY OWING TO III-
VECT—Liability or manvkactvbkh—Abth. 1522, 1527, Qve. C.C.

A manufacturer who sell» either directly or through Ills agents 
a firearm which contains latent defects in its construction of which 
the manufacturer must be presumed to have knowledge and which 
makes it dangerous to a purchaser belonging to a class which the 
manufacturer must have known would become users of the article, 
and such manufacturer falls to warn the purchaser of the defect 
and to instruct him in the proper way of using the article in order 
to avoid injury, such manufacturer is liable under arts. 1522 and 
1527 of the Quebec C.C. for injuries to the purchaser caused by 
such hidden defect.

[deorge v. Hkivington (1869), L.R. 5 Ex. 1. 39 LJ. (Ex > 8. fol­
lowed; Bosh V. Dunstnll, Boss v. Emery (1920), 29 Que. K.B. 476, 
affirmed. See Annotation 56 D.L.Il. 5.j

Apveals from the Quebec Court of Appeal (1920), 29 Que.
K.B. 47(1, in actions for damages for injuries caused by latent 
defects in rifles sold to the plaintiffs by the defendant. Affirmed.

F. Hoff, K.C., for appellant.
A. C. Dobell, K.C., ./. A. (iravel, K.C., for respondent.
Davies, C.J.:—For the reasons stated by my brother Mignault, 

in which 1 fully concur, I am of opinion that both the appeals 
and the cross-appeals in these two eases should be dismissed with
costs.

Boss v. Dvnhtall.
Ipimiton, J.t—I am of the opinion that this appeal should Is* 

dismissed with costs. And the cross-appeal, which raises no 
question but the measure of damages which for many long years 
has in numerous eases uniformly lieen held to be a matter we 
should not meddle with, must be dismissed with costs.

Boss v. Emery.
Ipimiton, J.:—For the reasons assigned by the trial Judge 

and the Judges constituting the majority in the Court of Appeal,
(1920), 29 Que. K.B. 476, I am of the opinion that this appeal 
should be dismissed with costs.

Having regard to the jurisprudence of this Court, for many 
years past, in refusing to interfere with the assessment of dam­
ages when no principle of law is violated in the actual deter­
mination of the amount, I would dismiss the cross appeal herein.
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Hi ke, J.;—Negligence is clearly, I think, established in fact. 
The rifle, when the parts were assembled in a certain way—
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Can. which to any eye hut the expert eye might readily appear to In* 
"7 • the right way—was a highly dangerous instrument. So much so.

indeed, that when discharged in such circumstances injury to 
Ross the holder of the rifle was almost certain to follow, 

v. These rifles were sold without warning—that is to say, were
1)1 Ross'1 ’ l>ut 'lll(> commercial circulation with the reasonable probability 

that some of them woidd come into non-expert hands, where 
Emery. they would lie received without warning and under the risks 
nüir~j arising from the circumstances mentioned. There is suflicient

evidence to support a finding that competent and careful in­
spection and testing must have revealed the existence of these 
risks to the appellant, and I agree with the Courts below that 
such is the proper conclusion.

Is the responsible? I can see no reason for holding
that such responsibility does not arise from the very terms of 
Art. 10-13 unless it can be successfully contended that responsi­
bility in such circumstances is limited to that arising from the 
contract of sale. 1 see no reason for such a limitation of the 
effect of the article mentioned. 1 cannot understand why a 
delictual responsibility towards those with whom the negligent 
manufacturer has no contractual relation may not co-exist with 
contractual responsibility towards those with whom lie has.

This is said to be inconsistent with the decisions of the Knglish 
Courts. But it is not, 1 think, inconsistent with (iconic v. Skiv- 
in fit on ( 18691, L.R. 1 Kx 1. 39 L.J. (Bx.) 8. 18 W.R. 118, which 
appears to lie sufficient to support the proposition that a manu­
facturer is responsible if In* negligently manufactures and puts 
into circulation a mischievous thing which is or may be a trap 
to people using it. (ironic v. Ski ci nut on has no doubt lieen 
adversely commented upon, but it has not been considered by 
any Court competent to override it and it has been applied 
widely in the American Courts. See MocVhcraon v. Hoick Motor 
Co., (1916), 111 N.K. 1010.

Whatever be the state of the Knglish law the principle of 
(iconje v. Skivinffton is, in my opinion, a principle of responsi­
bility which by force of art. 1013 C.C. (Que.) is part of the law 
of Quebec.

Anoi.in, J. :—The facts of these two cases sufficiently appear 
in the reports of the Dunstall cate in the Superior Court (1920». 
18 Que. S.C. 123, and of both cases in the Court of King's Bench 
(29 Que. K.B. 476), and in the judgments of my brothers. They 
raise the very important question of the liability under the law 
of Queliee of the manufacturer of a firearm, placed by him on 
the market for general sale, which, though faultless in material 
and workmanship, causes injury to a purchaser (either from the

6
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manufacturer hi in self or his agent or from a merchant dealing 
in such goods) owing to a latent and unusual source of danger 
inherent in its design, to give warning of which no steps have 
been taken by the manufacturer. The existence of the source 
of danger in the Ross rifle—that it will tire when its holt is 
unlocked—is indisputable. Its latent character is fully estab­
lished so much so that the manufacturer t* to have been 
himself unaware of it. While probably discernible by an expert 
and unlikely to lie the cause of injury to a person who knows of 
it. it is apt to escape the notice of an ordinary user of a sports­
man’s rifle,—even if somewhat experienced—as happened in each 
of these cases, without his being chargeable^ with any fault in 
the nature of temerity, carelessness or inattention.

No such hidden source of danger is to be found in such well- 
known makes of bolt-action rifles as the Mauser, Lee-Knfield, 
Le bel, Mumilicher, Nagant and V.S. Springfield, none of which 
can be tired unless the Isilt is securely locked. It was not shewn 
to be present in any other make of rifle than the Ross.

There is evidence given by Power, formerly a foreman in the 
’s factory, that this source of danger was in fact 

brought to the appellant's attention in 1914. Hut as the manu­
facturer, he should, in my opinion, not la* heard to say that 
he was not or should not have been aware of it. 3 Pothier, 
Vente. No. 213: S. 1873, 2.179; 2 Troplong, Vente, No. 574.

There is also uneontradicted evidence given by Plair, a <lov- 
ernment expert, that tin» danger might have been eliminated by 
a very simple change in design. That being the case, if such 
change would neither materially affect tin- user of the rifle nor 
interfere with the “straight pull,” its characteristic feature— 
and, while there is no direct evidence to that effect, in the absence 
of any suggestion in the record that it would, I deem it, a fair 
inference—I have little difficulty in accepting the conclu­
sion that the fact that the Ross Sports Rifle could be tired while 
the bolt was in a wrong position and unlocked and nothing to 
indicate that fact was apparent to the ordinary user, consti­
tuted a latent defect in its design.

I assume that the rifles were properly assembled when they 
left the appellant’s factory, and that the bolts became subse­
quently disarranged—not improliahly while in the hands of the 
respective plaintiffs.

The trial Judge fourni that the existence of this source of 
•r constituted a defect in the rifle which entailed responsi­

bility on the manufacturer for resultant injuries. Three “con­
sidérante” of I is judgment read as follows (58 Que. S.C. 127, 
translated) :—
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“<'onsidering that tin* «aid accident was not «'aused hy any 
defeet in the material* used or in the workmanship, hut hy a 
defeet in the model of the rifle itself and of the mechanism of 
the ls>lt ;

Considering that the said defeet eonsiats in the faet that the 
parts whieh compose the movable holt of the said rifle are sus­
ceptible of Is-ing put out of place hy handling without the change 
being sufficiently evident to any one who is not an expert, and in 
the faet that the bolt so put out of place is susceptible of being 
put in place ami closed, ami the rifle cocked without the said 
holt Itcing locked to the barrel of the rifle, a condition of things 
not outwardly visible, ami e*|>eciaHy in the faet that the rifle, 
apparently full cocked, may la* tired with the result that the 
Isilt is forced hack hy the concussion, lieeuine* loose ami strikes 
the person tiring in the face with great force.

Considering that, apart from any contractual liability, the 
public sale and distribution of a defective weapon constitutes a 
iptasi-offenee for whieh the author is resi>onsihle for the «lamage 
which result*.'*

In the Court of Appeal. 29 (juc. lx It. 47b. while the judg 
incuts holding the defendant liable were sustained, the damages 
awarded to the plaintiff Dunstall were reduced from $11.060 
to $M.560. ami those awarded to the plaintiff Kmery from $ 10,000 
to The respondents have Iwith cross-appealed against
these reduction* in the amounts of their respective recoveries. 
These eross-ap|M'als may lie disposed of on the short ground that 
neither case is of the very exceptional class in which this Court 
feels justified in interfering on the ground of gross ami palpable 
excess or inadequacy witli the «piantum of «lamages fix«-«l b\ 
the provirndal « _ Court.

The failure of the appellant to take any misouahlc steps to 
insure that warning of the lat«‘iit «langer of the mis-pla«‘e«l holt 
whether it «li«l or <li«l not amount to a defect in «lesign—should 
In* given to purchasers in the onlinarv course «if the sporti11■_ 
rith-s which he put on the market in my opinion render* him 
liable to tin* plaintiffs in these aidions. His omission t«i <lo so 
was a failure to take a precaution which human prudence should 
have dictated ami which it was his duty to have taken ami 
such «'onstituted a fault which, when injury resulted from it to 
a person of a « lass who the manufa<durer must have eontem 
pint «‘«I should become users of the rifle, gave ris»* to a cause of 
action against him.

The ease* fall within the purview of art. 1053 C.C. (Qu*. 
Taking no steps to warn purchaser* of the rifle of its pei'iilim 
hidden danger was “neglect** ami “imprudence** on the part

19
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of tin* defendant (whether his knowledge of it was actual or Can-
should Ik* presumed) which caused injury to the plaintiff in ^7
eacli instance. If his failure to make an effort to give such ___
warning was due to ignorance of the danger, such ignorance Ronn 
may well he deemed “want of skill” (imptritia) under the cir- dimvhtau 
ell instances. Ross

The principle of the case in 1). 1869.2.195, cited for the re- 
spondenta, where a doctor attending a child who failed to notify 
its nurse of the contagious character of the disease with which Anrlin. J 
it was afflicted. and which she contract<*d. was held liable to her. 
may he invoked. Purchasers of the Ross rifle were entitled to 
rely on the skill and prudence of its manufacturer as the nurse 
was on that of the doctor. Another case, reported in the Court 
of Cassation in S. 1899.1.371. and in the Court of Appeal in I).
1894, 2.573, may also he referred to where failure to warn the 
purchaser of a hi cycle of the danger, owing to weakness in the 
tuhing forming the post, of raising the handle liar of the bicycle 
too high, was indicated as a ground of liability on the part of 
the manufacturer-vendor, the purchaser having been injured 
because the tubing in the post broke.

The responsibility of the manufacturer where lie has himself 
sold to the plaintiff, either directly or through an agent, for 
injuries occasioned to the purchaser by hidden defects in the 
thing sold is clearly covered by arts. 1522 and 1527. C.C. (Que.).
All the authorities have followed Pothier in regarding him as 
a person who is legally presumed to know of such defects (Pan­
dectes Françaises, Rép. vlto. Vices Redhih, Nos. 337-40; (Juil- 
louard. Vente, No. 462', and this presumption applies in favour 
of sub-purchasers as well as the original vendees. It puts the 
manufacturer who is ignorant of latent defects in the same plight 
as if he knew of them.

There is good authority for the proposition that this con­
tractual or quasi-contract mil responsibility extends to sub­
purchasers of his products from merchants to whom the manu­
facturer has supplied them, whether directly or through the 
intervention of wholesale dealers. Haudry-Lncantinrrie (Saig­
nât i Vente, No. 432; (Juillonard, Vente, No. 452; S. 1891, 2. 5.
Rut it is perhaps not so clear that it also covers unusual latent 
>ources of danger not amounting to defects.

I therefore prefer to rest my opinion in favour of the plaintiffs 
«hi art. 1053, C.C. (Que.), (K. 1879. 1, 374 l. The defendant’s 
failure to take steps to warn purchasers of his rifles of the hidden 

•r peculiar to them, that they would fire when the holt 
appeared to Ik* locked hut was in fact unlocked, I regard as an 
imprudence or neglect within the purview of that article and
46
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therefore actionable. Sourdat, Resp. vol. 1, Nos. 668, 670, 675, 
680.

While English law is not applicable to these cases, 1 incline 
to think that under it the defendant would likewise he liable— 
at all events if he knew of the latent danger of his rifle—and 
probably if he did not. Reference may he made to the very 
recent edition (1921) of Clerk & Lind sell on Torts, pp. 445, 
469, 471-5; 25 Hals. para. 293. at p. 163; 21 Hals., para. 638, at 
pp. 371, 372, & para. 686, at pp. 408, 409, White v. Steadman, 
|19131 K li 340, 82 L.J. (K.B.) 846; Hates v. Itatey d ('o. 
j 1913] 3 K.B. 351, 82 L.J. (K.B) 963; Cavalier v. Pope, |1906| 
A.<\ 428, 75 L.J. (K.B.), 609, and Parry v. Smith (1879), 4 
(MM). 325, at p. 327, 48 L.J. (C.P.) 731, 27 W.R. 801. In 
Blaeker v. Lake <(• Elliott (1912), 106 L.T. 533, Hamilton and 
Lush, JJ., held knowledge by the manufacturer of the defect or 
condition creating the danger essential to render him liable to a 
sub-purchaser from his vendee of an article not ordinarily of a 
dangerous character, even though it must have been in con­
templation that such a resale should take place. George v. 
Skiving ton (1869), L.R. 5 Ex. 1, 39 L.J. (Ex.) 8, 18 W.R. 118, 
the well-known case of the deleterious hair wash, where the 
contrary was held, is treated as virtually overruled. Lush, J., 
in White v. Steadman, however, indicates that in his view the 
decision in George v. Ski vingt on might have been supported if 
it had been put upon the ground that the defendant had failed 
to take ordinary care to avail himself of his opportunity of 
knowledge of the danger of the ingredients composing his hair 
wash. With respect, it seems to me that ground of liability, 
though not expressed, is fairly implied in the judgments de­
livered in the Court of Exchequer. Thomas v. Winchester 
(1852), 6 N.Y. 397, cited with approval in Dominion Natural 
Gas Co. v. ('oilin», 119091 A C. 640, at p. 646, 79 L.J. (P.C.) 
13, and the opinion of Matthew, L.J., in ('larke v. Army iV Navy 
Co-operative Soeiety, [1903] 1 K.B. 155, at p. 168, 72 L.J. 
(K.B.) 153, may also he looked at in this connection. George v. 
Skivington is still cited as an authority in Clerk and Lindsell’s 
recent hook at p. 472. 1 find it difficult to reconcile the decision 
in lilaeker v. Lake <V Elliott with the classical passages in the 
judgment of Brett, M.R., in Heaven v. Pender (1883), 11 Q.B.T). 
503, at p. 609, 52 L.J. (Q.B.) 702:—

“Whenever one person is by circumstances placed in such a 
position with regard to another that everyone of ordinary sense 
who did think would at once recognize that if he did not use 
ordinary care and skill in his own conduct with regard to those 
circumstances, he would cause danger of injury to the person
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or property of the other, a duty arises to use ordinary care and 
skill to avoid such danger.”

The duty of a manufacturer of articles (such as rifles), which 
are highly dangerous unless designed and made with great 
skill and care, to possess and exercise skill and to take care 
exists towards all persons to whom an original vendee from 
him, reasonably relying on such skill having been exercised and 
due care having been taken, may innocently deliver the thing 
as tit and proper to be dealt with in the way in which the manu­
facturer intended it should be dealt with. The manufacturer 
of such articles is a person rightly assumed to possess and to 
have exercised superior knowledge and skill in regard to them 
on which purchasers from retail dealers in the ordinary course 
of trade may be expected to rely. From his position he ought 
to know of any hidden sources of danger connected with their 
use. The law cannot be so impotent as to allow such a manufac­
turer to escape liability for injuries—possibly fatal—to a person 
of a class who he contemplated would use his product in the way 
in which it was used caused by a latent source of danger which 
reasonable eare on his part should have discovered and to give 
warning of which no steps have been taken.

I agree with the Judges of the Court of King’s Bench, 2!) 
Que. K.B. 476, and the Superior Court, 58 Que. S.C. 123, that 
the respondents’ actions are not prescribed.

1 would dismiss both the appeal and the cross-appeal, with 
costs.

Brodeur, J. (dissenting):—These two caws, which had been 
joined for the purpose of evidence, have been separately argued 
before us; but as the facts in each case are almost identical, and 
the same questions of law arise, we ean decide both cases at once. 
The facts are as follows:—

The appellant, Sir Charles Ross, is the maker of a rifle com­
monly known as the ‘‘Ross .Rifle.” The defendants, who are 
amateur hunters, purchased each one of these rifles. Before 
using them, however, they had to oil them, and for this purpose 
it was necessary to take out some parts of the bolt. When 
they came to put these parts together again they did not suffi­
ciently shove in and lock the bolt, so that later, when they used 
the rifle to tire at game, the Imlt, through the action of the cart­
ridge, left the breach, struck them in the face and severely 
injured them. Hence the action for damages against the maker, 
claiming that the accidents were caused by his negligence and 
that the rifles had a latent defect.

The maker sets up that these accidents were due to want of
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Can. skill on the part of the plaintiffs Dunstall and Emery, and that 
an the rifles had no latent defeet.8.C. The Superior Court, presided over by Dor ion, J., 58 Que. S.C.
Ross 123, decided that the accident (see pp. 127 et seq.) “ was caused 

n°t by any defect in the materials used or in the workmanship
but by a defect in the model of the rifle itself, and of the mech­
anism of the holt,.............. and that apart from any contractual
liability, the public sale of a defective weapon consti-

nrôdeur, j. tutes a quasi-offence for which the author is responsible for
the damages which result.”

The Superior Court ordered Ross to pay $11, 060 in the Dun- 
stall ease, and $10,000 in the Emery ease.

The Court of King’s Bench, 20 Que. K.B. 476, found that 
there was liability on Ross’ part, but reduced the damages, say­
ing that the amount allowed was excessive.

The defendant appeals from these judgments and asks that 
the actions be dismissed.

The plaintiffs Dunstall and Emery have cross appealed, asking 
that the judgments of the Superior Court be restored.

Upon these cross-appeals we have not deemed it necessary to 
hear the defendant. It is the jurisprudence of this Court that 
we rarely interfere in the case of judgments fixing damages, 
unless there has been a wrong application of a principle of law. 
In the present cast1, the Appellate Court deemed it proper to 
reduce the damages, and, indeed, I think the amounts awarded 
by the Superior Court were excessive.

The Appellate Court wisely exercised the discretion allowed it- 
on the merits; upon the question of liability, more interesting 
points of law present themselves. The actions are apparently 
based on a contractual fault, namely, upon the fact that the 
thing sold had a latent defect.

The lower Courts found in the facts of the case not only a 
contractual fault, hut a quasi-offence or a delictual fault.

It is of sufficient importance to state the exact argument on 
this point, for the two faults do not lead to the same conse­
quences, and are not subject to the same method of inquiry.

The first question, then, is whether the facts in the case 
constitute a delictual fault. In other words, does the non­
execution of a contractual obligation involve the liability of 
the debtor from the delictual point of view Î

All the commentators of the Code Napoleon, who had written 
on the matter up to the time of codification, with about four 
exceptions, were of the opinion that in a case where there is a 
contractual fault, you cannot apply the liability resulting from 
offences and quasi-offences: Aubry & Ran, vol. 4, para. 446, p.
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755, 4tli ed. ; La rombière, art. 1382, nos. 8 & 9 ; Laurent, vol. 16, 
nos. 213-230, vol. 20, no. 463; Deinolomhe, vol. 8, nos. 472, 477 ; 
Sourdat, article on liability, vol. 1, no. 6; Saleilles, article on 
obligations under the German Code, nos. 330, ft set/. Hue. 
vol. 7, no. 95, and vol. 8, nos. 424 et *rq ; Sa i net octettes Liability 
and Warranty ; Fromegeet, on Fault as the Cause of Liability, 
Fares, 1891 ; Baudry-Lacant inerie, vol. 4, no. 2865 ; Sauzet, 
Revue Critique, 1883, p. 616; Labile, notes in Sirey, 1885-2-33, 
1886-4-25, 1886-2-42, 1889-4-1 ; (Hasson, Civil Code and the 
workman question, pp. 30-32 ; Dal lory, Supplement, under “Re­
sponsabilité,” no. 57; Ranard de Card, France Judiciaire, vol. 
15-1-97 ; Colin and Capitant, vol. 2, p. 368 (1915).

According to these writers, therefore, there are two kinds of 
faults, namely, contractual fault, if the debtor does not perform 
bis obligation arising from an agreement, or performs it im­
properly, and the delictual fault, namely, that which consists in 
causing detriment to another, detriment other than that which 
arises from a contractual obligation.

Our Civil (’ode, Que., articles 1070 ft s*q., has laid down the 
liability resulting from contractual fault, and, in articles 1053, 
ct scq.f it has fixed the liability which results from offences and 
quasi-offences. It has therefore shewn, in an obvious manner, 
the rules which should guide us in the case of contractual fault 
and in the case of delictual fault. If there is an agreement lie- 
tween the parties, then we should fix their liability in accord­
ance with the provisions of the chapter which deals with the 
effect of obligations; and if there lias l>een no such agreement, 
then We must determine the liability according to the provisions 
of the chapter which deals with offences and quasi-offences.

In the last 30 years in France a different opinion has been 
expressed by Mr. Lefebvre, a Little known author, who has 
claimed that there was only a single liability, namely, that which 
resulted from delictual fault (Revue Critique, 1886, p. 485).

Was it the influence of the German doctrine which made itself 
felt in this opinion of Mr. Lefebvre? In short, the German 
doctrine means that there are no contractual faults in the civil 
law, but that the delictual fault is the only one which exists, 
and on which liability is based. (See Saleilles, articles on 
obligation under the German Code, nos. 530, ft seq.).

This opinion of Lefebvre has been followed in a limited form 
by Desjardins, Revue des Deux Mondes, 1888, p. 362, and by 
Grandmoulin, two little known authors, and by Planiol, a great 
authority which one cannot contradict. We find Planiols’ opinion 
in his work on the Civil Law, vol. 2, no. 911, 1st ed., and in his 
note in Dallory, 1896-2-457. These latter authors do not say

Can.

SjC.

Rons
V.

Dvnhtall;

V.
Emkky.

Brodeur, .1.



72 Dominion Law Reports. [63 D.L.R.

CJL

8.C.

Dun stall;

Brodeur, i.

like Lefebvre, that there are only delietual faults, but that the 
existence of a contract does not necessarily exclude the quasi- 
delictual liability, and that the quasi-delictual liability cannot 
find its application when in the non-execution or in the faulty 
execution of the contract there appears a delictual element.

It is a doctrine that we meet with in the judgments of the 
lower Courts, which laid down that a fault may be, at the same 
time delictual and contractual.

For my part, 1 cannot accept this doctrine of Lefebvre and 
Planiol. If our Code had wished to set up the unity of a fault, 
it would have contented itself with art. 1053; but it has, on the 
contrary, laid down the attributes of faults, as much by arts 
1053, et 8eq., as by arts. 1070, et seq., and then we have recourse 
to arts. 1070, et seq. each time that it is a question of damages 
resulting from the non-execution of a contract.

The latest authors who have written on the matter are Colin 
and Capitant, who are the best authorities in France. They suc­
ceeded Planiol in the chair of law at Paris, and their opinion 
is fully accepted, not only in University circles, but also at the 
Par and on the Bench. The following is what they lay down 
at p. 368 of vol. 2 of their work, published in 1915:—

“This distinction, which forms one of the fundamental and 
elementary ideas of our Private Law, has been thoroughly fought 
out in the last twenty years. Naturally, indeed, the lawyers 
who see in the fault which constitutes a civil offence the lack of a 
pre-existing obligation give a definition which applies 
equally as well to the fault of the contractual debtor. But this 
new doctrine has not destroyed the classical proposition ol‘ the 
“quality of faults.” It exists without any influence upon prac­
tice. Observe what the differences actually are which distinguish 
the two faults. The contractual fault consists, as we have seen, 
in the fact on the part of the debtor of not having executed the 
obligation to which lie was bound by the contract with his credi­
tor. The delictual fault consists in doing injury to another, an 
injury other than that which results from the non-execution 
of an obligation, and that either from willfulness and intention to 
harm or from merely lacking the precautions which prudence 
should inspire in a careful man.

To the first, the classical lawyers have often attached the 
corollary that there is a difference in degree between the repre­
hensible fault of the debtor and that of a delinquent. Tin- 
debtor would answer only for his slighter fault (culpa levis in 
abstracts). The delinquent would answer even for his very 
slightest fault (in lege aquilia culpa levissima venit). We have 
observed that we must think of this claimed gradation. In a
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contractual matter there is fault actually from the moment that 
the debtor has broken his contract, and has not carried out all 
that he solemnly agreed to do. The law, in this matter, enacts 
the liability upon the simple fact. It is only in a delictual 
matter that one can compare, as the Romans did, the concrete 
acts of the defendant with these which one might expect from 
an attested type of a prudent and careful man.”

Next, they point out that the most important difference be- 
tween the contractual faults and the delictual fault is in the 
onus probandi.

Our Quebec ( ode being for the most part inspired by authors 
favourable to the quality or the division of the fault, it seems to 
me reasonable to follow them, and to diverge from this German 
principle which, on this point, like many others, does not seem 
disposed to follow the generally accepted principles of modern 
civilisation. I find, therefore, that the lower Courts have erred 
in deciding that a fault may be at the same time contractual and 
delictual.
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Now, we must examine the contractual obligations of the 
appellant. We are met with a contract of sale, and we must 
look into the contract, as into the obligations which go with it, 
the principles which must guide us. We must see whether the 
vendor has violated the implied provision of the contract which 
required him to warrant his purchaser against latent defects in 
the article.

What is a latent defect ! Art. 1522 of the Civil Code tells us 
that it is a defect which renders the thing sold useless for the 
purpose for which it was intended.

Article 1523 informs us that the vendor is not liable for de­
fects which are patent and of whose existence he might himself 
lie aware.

In the present case the rifle sold was not useless for the pur­
pose for which it was intended ; on the contrary, it was a 
finished rifle which had been duly patented and which had the 
advantage of firing more rapidly than those which are on the 
market. The hunter, in handling the bolt, has only to make a 
movement, namely, to above it forward, and then the bolt locks 
itself without requiring the closing movement which is necessary 
for the other rifles. One sees at once the great advantage which 
an invention like that can produce. Saving of time and move­
ment count for a great deal in the success of the hunter or of 
the soldier.

But it is neeessary that the assembling of both parts of the 
bolt he properly done. If these two parts are improperly joined,
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then the dosing does not take place and an accident happens as 
in the cases before us.

The defendants evidently had not the necessary knowledge 
for joining the parts. They were proud of their acquaintance 
with old models and took a great deal of trouble to oil the holt 
and barrel of the rifle. They evidently disturbed the pin which 
enters the centre of the cylinder, and in re-assembling the parts 
they did not give it the necessary length to enable it to penetrate 
sufficiently and then close automatically. Then, in firing the 
rifle, the bolt, which was not closed, recoiled, and caused the 
accident of which the respondents complain.

The question of liability which presents itself is whether the 
vendor of a dangerous weapon, which is perfect in itself but 
whose parts were improperly put together by the purchaser, and 
then caused an accident, is liable for such accident. In other 
words, has he sold an article affected with a latent defect ?

The question is one of considerable interest, for with our 
industrial development the decision which we are going to give 
may be of great importance. Every day there are put on the 
market automobiles, gasoline engines and electric motors, which, 
if put in the hands of competent persons, offer no great danger, 
hut if they are driven, repaired or put together by the first comer 
they may cause serious accidents. Perfect mechanisms are put 
<m sale every day, but before handling them the purchaser should 
inform himself of the way to handle them. The vendor has 
fulfilled his obligation from the moment that the thing sold 
is not unsuited to the use to which it is put.

Major Blair, who has been the expert witness of the plaintiffs, 
tells us himself how accidents happen: “It is owing to the bolt 
having been assembled with the sleeve in the wrong position, 
in such a position that the sleeve of the bolt was unable to travel 
forward on the bolt itself and lock the lugs. It is not then a 
defect in the article sold which caused the accidents, but the 
accidents were due to the fact that the parts of the rifle were 
improperly assembled, and that was done by the plaintiffs them­
selves. The evidence shews that when the rifles left the factory 
they were properly assembled.

The same witness tells us: “Q. What have you to say regard­
ing a rifle that could have its holt assembled in the wrong way 
and yet fire? A. Well, in the hands of one unacquainted with 
its mechanism, in the hands of the every-day individual, 1 would 
have to say that there was danger. Q. Would you call that a 
faulty design ? A. In my opinion it would be a fault in design. " 
He is asked “Q. Would you consider it a dangerous defect? A. 
I would in the hands of a person who did not know whether it
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was rightly or wrongly assembled; there would !>e danger of 
his getting it into action in a wrong manner which would, if 
he did so, of course, In* dangerous to the tirer.” . . . . ”(j. 1 am 
asking you whether there is anything from the external point 
of view in the rifle to shew that that rifle is assembled in the 
wrong way? A. To one who knows it, yes; to one who does not 
know it, there is not; in my opinion, there is not.”

The opinion of this expert is not corroliorated ; on the con­
trary, the other experts who were heard do not appear to chime 
in with his ideas. Rut even taking his opinion, 1 sav that the 
defendant should not be held liable, liecause, according to art. 
1523, the vendor is not Ism ml by defects, of which the purchaser 
might himself know the existence.

Pothier, Sale, no. 207, speaking of defects which cannot he 
seen, says: “and when even he (the purchaser) could not have 
known of the defect, he cannot Ik* heard to complain of the 
wrong he suffers from the contract, for it is by his own fault 
that he suffers; he must examine the thing before buying it, or 
have it examined by someone else, if he has not the knowledge 
himself. Now, a wrong that a person suffers by his own fault 
is not a wrong of which the law should take cognizance.”

Baudry-Lacantinerie, at no. 418, Sale, after quoting this pas­
sage from Pothier, says: “The ignorance of the purchaser would 
not therefore be sufficient in order that the defect be considered 
as latent, so far as he is concerned, if it was obvious to a person 
acquainted with the thing in question.”

A man should not attempt to touch machines which are danger­
ous or liable to become so, unless he has thorough know ledge of 
their mechanism.

But they say: this mechanism could have been made so perfect 
that even an unskilled person could not have put it together 
wrongly. It seems to me that such a requirement govs outside 
the provisions of the law. The vendor is not bound to protect 
his purchaser, against the latter’s imprudence. lie is only lnmnd 
to deliver an article which will not he unsuitable for the purpose 
for which it is intended. ‘‘The mere absence of certain quali­
ties” is said by Aubry and Ran, 4th ed., vol. 4, p. 387, “of which 
the artiele sold may be found lacking in does not constitute a 
natural defect which would give rise* to a redhibitory action.”

It is equally so with respect to damages, for the latter can only 
be claimed if a redhibitory action can be brought. (Arts. 1526, 
1527).

If the purchaser considers it a proper thing to take a piece of 
mechanism apart and put them together improperly, he has 
only himself to blame if an accident happens: Is the vendor
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required to furnish an education to his purchaser f 1 do not 
hesitate to say that he is not. It is, however, this obligation 
which the lower Courts have imposed on him. This has been 
based on a judgment reported in Dal lory, 1894-2-573, respecting 
a bicycle. But in the latter case the accident was due to the 
weakness of the steering tula*, which had lieen hidden from the 
olwservation of the purchaser. In that case there was a latent 
defect. Consequently the agreement might be cancelled unless 
the vendor informed the purchaser of the latent defect. 
But in the present case there is no latent defect in the model 
of the rifle or in the mechanism of the breech.

In a judgment reported in Dal lory, 1857-1-65, it was decided 
by the Court of Cassation that a vendor is not liable for a defect 
with respect to which two things sold separately by him to the 
same purchaser may Ik* affected by the way in which they arc 
brought together or matched, if such matching is done by the 
purchaser himself; that a vendor cannot lie blamed for not hav­
ing informed the purchaser, by circular or otherwise, under what 
conditions the object in question should Ik* put together, such 
an obligation not arising under any law.

To sum up, I am of the opinion :—
1. That under the circumstances of the present case, the only 

fault which can Ik* imputed to the defendant is a contractual 
fault and not a delictual fault ; 2. That there was no latent 
defect in the rifle sold to the plaintiffs; 3. That the vendor was 
not bound to teach his purchaser how to put together the articles 
which he sold him.

For all these reasons, the appeals should Ik* sustained with 
costs, and the cross-appeals dismissed with costs.

M ion AULT, J. ;—In these two cases, which present virtually 
the same question of civil responsibility, we have had the ad­
vantage of two arguments, the ease of Ross v. Dunstall having 
been argued in February, and that of Ross v. Emery in May.

The accident of which the two respondents complain occurred 
in a similar manner, through the hackfiring of a sporting rifle 
manufactured by the appellant, and each of the respondents 
lost the use of his right eye, besides suffering other injuries to 
the head and face. In the case of Dunstall, however, the rifle 
was purchased in Minneapolis from dealers in firearms who had 
themselves procured it from the selling agents of the appellant. 
In the other ease, the respondent Emery lniught the rifle directly 
from the appellant.

This difference in circumstances has given rise to the sugges 
tion that the liability in the Dunstall case is delictual, and in the 
Emery case, contractual. In my opinion, whether the civil re
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sponsibility incurred proceeds from a contract or rests on a 
quasi-délit, matters very little in this ease. Indeed, there is 
perhaps some ground for the pungent criticism which Mr. 
Planiol, vol. 2, nos. 873 and following, makes of the generally 
admitted distinction between la faute delict net le and la faute 
contractuelle, which, in the opinion of the author, **n*a ni sens 
ni raison d'etre.” It is obvious that no civil responsibility can 
exist without a faute, and faute is defined as “un manquement 
à une obligation préexistante.” (Planiol, No. 863). Whether 
this obligation be one imposed by a law or by a contract, and 
cases can easily lie conceived where there is an obligation im­
posed by law together with one created by a contract, the result, 
generally speaking, is the same, in the sense that the person in 
fault is obliged to indemnify the person aggrieved to the extent 
of the injury suffered. Therefore, if the was guilty
either of a delictual or of a contractual fault, and if this fault 
caused the injuries complained of, there can Ik» no question as 
to the civil liability which he has incurred for the damages suf­
fered by the respondents. And while no doubt the Code deals 
separately with the two kinds of responsibility (see article 1053, 
and following in the case of délits and quasi-délits, arts. 1070 
et seq., with regard to obligations generally, and arts. 1522 et 
seq„ as to the sale of things having latent defects), and while 
these articles may be referred to accordingly as they apply to 
one or the other of the judgments in question on these appeals, 
I do not apprehend that the practical result of one rule or of the 
other, as applicable to the cases under consideration, will be in 
any way different.

The rifle, the back-firing of which injured the two respondents, 
is called the “Ross Straight Pull Rifle.” Without attempting 
any too technical description of this rifle. I may say that to be 
safely tired the bolt of the rifle must be locked. This bolt is 
contained in a bolt carrier or sleeve and is turned by spiral 
projections around it which acts in spirally cut grooves inside 
the bolt carrier. To lock it, the handle on the bolt carrier is 
forced straight forward. This turns the bolt and lugs about one 
quarter of a revolution and the lugs are locked into grooves in 
the extension of the barrel. When the assembled bolt is removed 
for cleaning the rifle or other purposes, the bolt may easily be 
slipped back into the wrong spiral groove, bringing the lugs 
against the end of the bolt carrier about in line with the handle. 
In this condition the bolt may be returned to its place in the 
rifle, and have the appearance of being locked, but as the lugs 
have not turned to the locking position, the rifle is not locked. 
If then it be tired, and it can be thus tired, the bolt is thrown

77

Can.

8.C.

Dr x stai.l;

Emkry. 

Mignauli, I.

166



78 Dominion* Law Reports. [63 D.L.R.

Can.

8.C.

Du nut all; 

Emery.

Mlgnault, J.

back in the* face of the user. In other rifles with a holt action, 
such as the Mauser, Lee-Enfield, Lebel, Mannlicher, Nagant, 
V. S. Springfield, the rifle cannot he fired until the holt is 
locked.

In so far as any defect has been charged against the Ross 
rifle, it lies in the fact that the holt may he improperly as­
sembled and appear to the user to he locked, and that although 
it he really not locked, the rifle can nevertheless he fired in this 
unlocked position, with the result of throwing hack the holt in 
the face of the user. There is no doubt whatever in my mind 
that it is because the respondents in using the rifle improperly 
assembled the holt that they suffered the injuries which gave 
rise to their actions. When the rifle is properly used and the 
holt is locked in position, no such accident is possible. I do not 
think therefore, although the trial Judge so found, 58 Que. S.(\ 
123. that there is a defect in the design qua design of the rifle, 
for it contains a properly constructed locking device, and it was 
never intended that it should he tired in an unlocked position, 
but there is a possibility that the user, unless he he properly 
instructed as to the locking of the holt, may assemble it in the 
wrong way and he deceived by the appearance of the rifle into 
thinking it properly locked. And the danger is that, unlike other 
types of holt action rifles, the Ross rifle can he tired although 
the holt is unlocked, with the consequence that the user, if he 
aims the rifle in the ordinary way from the shoulder, will he 
injured, as were these respondents.

The evidence is that these rifles, and there was a military as 
well as a sporting rifle, were inspected at the factory by Govern­
ment inspectors, that they were tired several times with a charge 
heavier than the usual one in order to test their sh igth of 
resistence, and that no rifle was put on the market ex opt with 
the holt properly assembled. To prevent rust, tl gun was 
heavily oiled and the purchaser was warned t ipe it out 
thoroughly before using it. No warning was {. of the pos­
sibility of wrongly assembling the holt, and the danger that the 
rifle might he tired with the holt in an unlocked position was 
not pointed out to users of the rifle. Certain instructions with 
respect to cleaning the gun accompanied each rifle, hut no in­
structions as to the manner of assembling the holt were given 
to purchasers. Indeed the appellant does not appear to have 
imagined that an accident like the one in question was possible.

The troops of the Canadian expeditionary force stationed at 
Yaleartier to the number of some 30,000 were all armed with 
the Ross rifle. I think it sufficiently appears that no accident 
such as the one in question occurred there, although the rifle
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was fired thousands of times, but no doubt the troops were care­
fully instructed as to the use of the rifle. In fact, besides the 
ease of these two respondents, the only other instance testified 
to is that of one Leonard in 1896. where the liolt is shown to have 
been thrown back in the face of the user through being im­
properly assembled in the rifle.

The question now is whether the appellant is liable in dam­
ages for the reason that, although he manufactured and sold 
a rifle with a properly constructed locking device, these respon­
dents were injured because they improperly assembled the holt 
in the rifle and were deceived by the general appearance of the 
rifle into thinking that the holt action was properly locked? Or 
perhaps the question should lie stated thus, and this appears to 
he the ground chiefly insisted on by the respondents, is the ap­
pellant Hattie because the rifle constructed by him could be 
tired in an unlocked position ?

It is important to mention hat both these respondents were 
experienced in the use of firearms, but, when injured, were using 
the Ross rifle for the first time. As I have said, the circum­
stances that one of the respondents purchased the rifle directly 
from the appellant and the other through a dealer who had 
i * "it from the selling agents of the appellant, does not 
alter the responsibility of the latter if through the violation of 
a contract or by reason of the mere negligence of the appellant 
cither of the respondents suffered injury.

The principles governing civil responsibility are very familiar. 
In the absence of any contractual relations between two persons, 
the one is liable towards the other, if, being doli capar, he has 
caused him damage by his fault, whether by positive act, im­
prudence, neglect or want of skill (art. 105:1 Que.) This 
fault may he an act of commission or of omission, and however 
slight the negligence may lie it engenders civil responsibility 
where it is productive of injury to another. In the case of the 
sale of a thing with a latent defect, the usual remedy is the 
rescission of ti e sale or a diminution of the price. A 
is made between the case where the defect was unknown to the 
seller and where it was known to him; in the former case the 
price and the expenses of the sale only can lie demanded, in the 
latter, the seller is obliged to pay all damages suffered by tin1 
buyer (arts. 1527, 1528 Que.). Knowledge of the defect 
is either actual or presumed, for. according to art. 1527 C.C.

, the seller is obliged to pay damages in all cases in 
which he is legally presumed to know the defects.

The authors, and chiefly Pothier (Vente No. 212, and follow­
ing, Obligations, No. 163) explain that the seller is legally pre-
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Can. sumed to know the defects when the thing sold is one in which
the seller usually deals, or one manufactured by him. The 

—LI mere dealer is generally allowed to rehut the legal presumption 
Ross of knowledge hy shewing that in fact it was impossible for him 

to discover the defect, but the manufacturer is not listened toDr.... ...... when he pleads ignorance of the defect, for he is held to have 
guaranteed the product created by him as free from latent de­
fect, spondet pcritiam art in, and, as Pothier observes, his ignor-

Mignauit, j. ance of the defect in the thing manufactured hy him is in itself
a fault. Imperil in nit par aim nine ratin'.

The appellant here manufactured the rifle* and knowledge of 
any latent defect in it must therefore he imputed to him.

Consequently it is not material in these cases to discuss the 
nature of the presumption, either juris tantum or juris et de 
jure, mentioned by art. 1527. If ignorance of a latent defect 
is in itself a fault, in the case of the manufacturer who sells a 
thing manufactured by him, it becomes unnecessary to determine 
whether the presumption of knowledge of this defect can he re­
butted by him. for, even if he could rebut it and establish his 
ignorance, lie would nevertheless he in fault, so that whether the 
appellant knexy or did not know that his rifle could he tired in 
an unlocked position is immaterial if this he a latent defect of 
the rifle manufactured by him.

After due consideration, I have come to the conclusion that 
the possibility of the rifle being tired in an unlocked position, 
when to the ordinary and even cautious user the holt action 
would appear to he locked, is a latent defect of the Ross rifle 
entailing the civil liability of the appellant as its manufacturer 
for the damages incurred hy the respondents. I have been 
careful to say that 1 do not consider the design of the rifle de­
fective, as a design, for a properly constructed locking device 
was provided, hut there was a hidden and undisclosed danger, 
and this certainly was a defect in the rifle and a latent one, as 
an inspection of the rifle locked or unlocked shews. That such a 
defect might have been detected hy an expert is no reason to 
hold the defect to he other than latent, or to free the appellant 
from liability, for it suffices that a reasonably prudent user 
could he deceived by the appearance of the rifle into thinking 
that it was properly locked and ready to tire. And to put on 
the market without proper instructions or warning such a rifle 
—whether the liability be contractual or delictual, is a fault for 
the consequences of which the appellant must he held liable.

There is an instructive case in Dalloz, 1894, 2, 573, where the 
cour d’appel of Bruges held, in 1893, as follows (translated) :

“The weakness of the steering tube of a bicycle, being hidden
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from the observation of the purchaser and, moreover, not being 
able to be estimated without technical knowledge, constitutes a 
latent defect of such a kind as to cause the cancellation of the 
sale and to introduce the question of damages to the purchaser.

The vendor would plead in vain that the breaking of the 
steering tube was caused by the purchaser raising it too high, 
or that it was caused by ignorance, if he had neglected to 
inform his purchaser of the nature of the mechanism and parts 
of the machine.”

The note to this decision contains the following observation :—
“Moreover, the award of damages to the purchaser would be 

justified, in the present case, on another point by the fault com­
mitted by the vendors in not informing the purchaser upon the 
mechanism of the machine and of the dangers which certain 
parts of the machine presented.”

1 have no intention to hold that every manufacturer or vendor 
of machinery must instruct the purchaser as to its use, or that 
the purchaser, who without sufficient knowledge attempts to 
operate machinery, is to be indemnified for the damage resulting 
from his ignorance, but where, as here, there is a hidden danger 
not existing in similar articles, and no warning is given as to 
the manner to safely use a machine, it would appear contrary 
to the established principles of civil responsibility to refuse any 
recourse to the purchaser. Subject to what I have said, 1 do 
not intend to go beyond the circumstances of the present case in 
laying down a rule of liability, for each case must be disposed 
of according to the circumstances disclosed by the evidence.

The respondent, Emery, claims that when the rifle was sent to 
him the bolt had been improperly assembled ; that he fired it in 
the condition in which he had received it—it was only fired some 
three years after its receipt—and that consequently the appellant 
is liable for the accident. The finding of the trial Judge is 
adverse to this contention and I do not base my conclusions 
on it.

The appellant’s plea of prescription is not made out, for pre­
scription certainly cannot run before the injury was incurred 
and these actions were served within the year of the accident. 
Were this a redhibitory action claiming annulment of the sale, 
it would possibly be a fatal objection that the respondent Emery 
allowed the rifle to remain in his possession for 3 years without 
firing it. But, as l take it, his action can stand, notwithstanding 
the contractual relations between the parties, upon art. 1053, as 
well as upon arts. 1527, 1528 C.C. (Que.). The former article 
is applied every day in the case of passengers injured while 
travelling on railway carriages, although a contract is made 
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between them and the railway company for their transportation. 
And I cannot assent to the broad proposition that where the rela­
tions between the parties are contractual there cannot be an 
action ex delicto in favour of one of them. Very much depends 
on the circumstances of each particular case.

I would, therefore, dismiss the two appeals with costs.
The cross-appeals of both respondents against the reduction, 

by the Court of King’s Bench, 29 Que. K.B. 476, of the damages 
allowed by the Superior Court, 58 Que. S.C. 123, in my opinion, 
cannot be entertained. The practice of this Court, except in 
very exceptional eases, is not to allow appeals which put in ques­
tion the quantum of damages assessed by the Courts below. For 
that reason 1 would not interfere with the judgment of the Court 
of King’s Bench. The cross-appeals should be dismissed with 
costs.

Appeals dismissed.

ATT’Y-GKX’L OF BltlTIKH GOL1 MltlA v. ATT'Y-GEN’L OF 
DOM. OF CANADA.

Exchequer Court of Canada, Cassels, J. February 25, 1922. 
Constitutional Law (glA—20)—Construction of statutes—Importa­

tion of alcoholic liquors hy a Province for sale—1921 (B.C.), 
ch. 30—B.N.A. Act 1867, sec. 125—“Taxation"—Customs 
duties—Exemption.

The Government of the Province of British Columbia in the exer­
cise of its powers of control and sale of alcoholic liquors under 
the Government Liquor Act, 1921 (B.C.), ch. 30, cannot import 
such liquors into the Province for the purposes of sale without pay­
ing customs duties thereon to the Dominion of Canada.

2. The provisions of sec. 125 of the B.N.A. Act 1867, exempting the 
lands or property of Province from “taxation” do not enable an> 
Province to import into Canada goods for the purpose of carrying 
on a business or trade free of any customs duty chargeable on such 
goods.

Action by the Crown in right of the Province of British 
Columbia to have it declared that it could import liquor into 
Canada for purposes of sale pursuant to the provisions of 
Government Liquor Act (being ch. 30, 1921, of the statutes 
of that Province) without paying the customs dues imposed by 
the Crown in right of the Dominion of Canada upon the importa­
tion thereof, under and by virtue of the Customs Act of Canada. 
Case now heard before the President, at Ottawa.

J. W. de H. Farris, K.C., and Eugene Lafleur, K.C., for 
plaintiff.

E. L. Newcombe, K.C., and C. P. Plaxton, for defendant.
Cassels, J. :—This case was argued before me on December 

19, 1921. There was no evidence adduced. It was stated
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by Mr. Lafleur that the question was one of law. Mr. Lafleur 
states: “It is a test ease to decide whether the importation of 
liquors by the Province of British Columbia are liable to customs 
and excise duties.”

On the opening of the ease, I suggested that the other Prov­
inces should lie represented on the hearing. Mr. Lafleur informed 
me that he had communicated with the Attorney-General’s office 
in Quebec, and the reply was that while he, the Attorney-General, 
was very much interested in the question and considered the 
advisability of intervening in the case, subsequently a telegram 
was received from him stating that on consideration the Quebec 
Government had determined not to intervene at this stage of 
the ease.

There seems to be little dispute in regard to the facts as 
stated in the pleadings. Counsel for British Columbia objected 
to one statement, which reads as follows:—

“ That in pursuance of the requirements of the said Act as 
amended, and in particular of see. 25 thereof, there was delivered 
to the Collector of Customs and Excise at Victoria, B.C., by His 
Majesty as represented by the Province of British Columbia, or 
by the Liquor Control Board at Victoria, B.C., or by an officer 
of the Government of the Province of British Columbia, acting 
for or on behalf of His Majesty, as so represented, as consignee 
of the said ease of whiskey (hereinafter referred to as ‘the 
importer’) an invoice of the said ease of whiskey, containing the 
information required by paragraph (a) of said see. 25 of the 
Customs Act, and thereupon a hill of entry on Customs form 
‘B.16—amended’ covering entry of small collections for home 
consumption’ was made out in conformity with paragraph (b) 
etc.”

Mr. Lafleur stated that this was not quite an accurate state­
ment of what occurred, that in fact there was no such invoice 
at all delivered in pursuance of the Act. There was an invoice 
delivered when a claim was made for the delivery of the goods, 
and this invoice was attached to the claim in order to identify 
the goods.

Whether this difference is material or not, the statement of 
the facts as stated by Mr. Lafleur was conceded by Mr. Newcombe.

The case was very fully and ably argued by counsel for both 
sides, and if I err in the conclusions that I have arrived at, it 
certainly is not attributable to any lack of assistance on the part 
of counsel.

As stated by Mr. Lafleur in the quotation which I have re­
ferred to, the case before me is brought as a test action, and on 
the argument it was argued both by Mr. Newcombe, and by Mr.
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Lafleur in reply, on broad grounds, namely, the right of the 
Province of British Columbia to import spirits from Great 
Britain and to become practically the sole vendors of the spirits 
in the Province of British Columbia.

The legislation of the Legislative Assembly of British Col­
umbia is contained in the statute of 1921, eh. 30. This legislation 
has been held to be infra vires by the Board of the Privy Council 
in the case of the Canadian Pacific Wine Co. v. Tuley, 60 D.L.R. 
520, 11921 ] 2 A.C. 417. It also had been held to be within the 
powers of the legislature by Clement, J., in the case of Little v. 
Att’y-Gen’l of British Columbia (1921). 60 D.L.R. 355. These 
cases set out the provisions of the statute of British Columbia 
which, as 1 have stated, practically give to the Province the sole 
right to import for sale, and to sell spirits, etc., within the 
Province of British Columbia.

As I have mentioned, the case was argued before me on broad 
lines. On reading over the statement of claim, the allegation is 
that James Patterson, the duly appointed Purchasing Agent 
under the Government Liquor Act, acting in pursuance of the 
provisions of the said Act, and in the name and on behalf of 
Ilis Majesty the King in the right of the said Province, pur­
chased in Great Britain one case of Johnnie Walker Black Label 
Whisky, which was shipped from Glasgow and consigned to the 
purchaser His Majesty King George V in the right of the 
Province of British Columbia, etc.

While, as I have stated, the broad question as to the right of 
the Province to import for the purposes of sale, as provided by 
the statute, is intended for the consideration of the Court, it is 
open to the contention that the pleadings only deal with one 
case of whisky imported for governmental purposes. I, there­
fore, directed a notice to be served on counsel for both parties 
suggesting that either the pleadings should be amended so as 
to cover the broader question, namely, whether British Columbia 
importing wholesale for the purpose of becoming the sole vendors 
as provided by the statute, could so enter into the trade and 
procure the whisky from Great Britain free of Customs dues 
as contended by the Province.

Pursuant to my suggestion, the following admission of facts 
has been filed, signed by counsel for the Attorney-General of 
British Columbia :—

“It is hereby admitted, for all purposes of this action, that 
the case of Johnnie Walker ‘Black Label’ Whisky, which was 
purchased and consigned to His Majesty King George V in the 
right of the Province of British Columbia, care of Liquor Control 
Board, Victoria, B.C., as alleged in par. 1 of the Statement of
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Claim filed herein, was so purchased and consigned to meet the Can- 
requirements of the Government liquor stores established in EC
British Columbia under the Government Liquor Act, eh. 30. of ----
the Statutes of British Columbia, 1021, and for the purpose of Att'y-Gkn'l 
sale at said Government liquor stores pursuant to the provisions Br|°1'|sii 
of the said Act.” Colvmiua

The contention of counsel for British Columbia is that under t v- 

sec. 125 of the B.N.A. Act of 1867, which reads : “No lands or AlT\^' N L 
]>ropertv belonging to Canada or any Province shall be liable Dominion 
to taxation.” Notwithstanding the fact that whisky and other of Canada. 
liquors were imported by the Province not for their own gov- Cassel9 , 
emmental purposes, but for the purposes of trade, they are 
entitled to import without payment of the customs dues imposed 
by the Dominion. The question is one of very grave importance

If the decision is in favour of the Province, and any Province 
is to be at liberty to import any goods without payment of 
customs dues, then the Province can enter upon any trade of 
any description. They might import, for illustration, harvesting 
machinery from the United States, and escaping payment of 
customs dues, undersell Canadian manufacturers. The practical 
effect would be if the Province chose to avail themselves of this 
alleged right, that the revenues of the Dominion requisite for 
the purpose of carrying on the Government of the Dominion 
might be depleted to sueh an extent as to render it impossible 
for the Dominion to meet the heavy obligations cast upon them 
under the terms of the Confederation Act. It certainly is a 
startling proposition put forward for the first time since Con­
federation, 1867.

The distribution of legislative powers between the parliament 
of the Dominion and Provincial legislatures, are set out in secs, 
ill and 92 of the B.N.A. Act, 1867. By sub-sec. 2 of sec. 91, of 
the Dominion is assigned exclusively : The Regulation of Trade 
and Commerce ; and by sub-sec. 3: “The raising of Money by 
any Mode or System of Taxation.”

To the Provincial Legislatures, by see. 92, sub-sec. 2, “Direct 
Taxation within the Province in order to the Raising of a 
Revenue for Provincial Purposes.”

Section 118 provides for large sums to be paid yearly by 
Canada to the several Provinces for the support of their govern­
ments and legislatures, and it is unnecessary to repeat that the 
Dominion have to raise very large sums of money.

The sees. 122, 123 and 124 of the B.N.A. Act of 1867, are 
important, more particularly see. 124, which provides that :
“Nothing in this Act shall affect the right of New Brunswick 
to levy the lumber, dues, etc.”
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Section 146 of the B.N.A. Act provides for the admission of 
other Colonies, and amongst those named is the Province of 
British Columbia.

“It shall he lawful for the Queen, by and with the advice of 
Her Majesty’s Most Honourable Privy Council, on Addresses 
from the Houses of the Parliament of Canada, and from the 
Houses of the respective Legislatures of the Colonies . . . (includ­
ing British Columbia) to admit those Colonies or Provinces, 
or any of them, into the Union, .... on such Terms and Condi­
tions in each Case as are in the Addresses expressed, and as 
the Queen thinks tit to approve . . . .”

On May 16, 1871, an Order of Her Majesty in Council 
admitting British Columbia into the Union was passed :

“And from and after the 20th July, 1871, the said Colony 
of British Columbia shall be admitted into and become part of 
the Dominion of Canada, upon the terms and conditions set 
forth in the hereinbefore recited Addresses.”

Referring to the Address of British Columbia, see. 7 
provides :—

“It is agreed that the existing customs tariff and excise duties 
shall continue in force in British Columbia until the railway 
from the Pacific Coast and the system of railways in Canada 
are connected, unless the Legislature of British Columbia should 
sooner decide to accept the tariff and excise laws of Canada 
When customs and excise duties are, at the time of the union of 
British Columbia with Canada, leviable on any goods, wares 
or merchandizes in British Columbia, or in the other Provinces 
of the Dominion, those goods, wares and merchandizes may, 
from and after the Union, be imported into British Columbia 
from the Provinces now composing the Dominion, or into either 
of those Provinces from British Columbia, on proof of payment 
of the Customs or Excise duties leviable thereon in the Province 
of exportation, and on payment of such further amount (if any 
of Customs or Excise duties as are leviable thereon in the Prov­
ince of importation. This arrangement to have no force or effect 
after the assimilation of the Tariff and Excise duties of British 
Columbia with those of the Dominion.”

Sub-section 3 of sec. 2 of the Customs Act, R.S.C. 1906, eh. 4S, 
as enacted by ch. 15, sec. 1, of the Statutes of Canada, 1917, 
reads as follows :—

“The rates and duties of customs imposed by this Act, or 
the customs tariff or any other law relating to the customs, 
as well as the rates and duties of customs heretofore imposed hy 
any customs Act or customs tariff or any law relating to the 
customs enacted and in force at any time since the first day of
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July, one thousand eight hundred and sixty-seven, shall he bind­
ing, and are declared and sl}a11 he deemed to have been always 
binding upon and payable by 11 is Majesty, in respect of any 
goods which may be hereafter or have been heretofore imported 
by or for His Majesty, whether in the right of His Majesty’s 
Government of Canada or His Majesty’s Government of any 
province of Canada, and whether or not the goods so imported 
belonged at the time of importation to Ilis Majesty ; and any 
and all such Acts as aforesaid shall be construed and interpreted 
as if the rates and duties of customs aforesaid were and are 
by express words charged upon and made payable by" His 
Majesty :

Provided, however, that nothing herein contained is intended 
to impose or to declare the imposition of any tax upon, or to 
make or to declare liable to taxation, any property belonging 
to His Majesty either in the right of Canada or of a province.”

While it may be true that customs duties may be described 
as taxes in a broad sense, I do not think that at the time of Con­
federation it was ever considered or intended under the words 
contained in see. 125, ‘‘No lands or property belonging to Canada 
or any Province shall be liable to taxation,” that a Province 
should be at liberty to procure spirits, etc., for the purpose of 
sale without payment of the customs dues.

El mes, on the Law of Customs, at p. 4, states as follows :— 
“There is a distinction to be observed between taxes and duties 
although both taxes and duties as commonly understood are 
embraced in the generic term taxes.”

In Bank of Toronto v. Lambe (1887), 12 App. Cas. 575, at 
583, 56 L.J. (P.C.) 87, Lord Hobhouse, pronouncing the judg­
ment of the Hoard of the Privy Council, in discussing the frame 
of the Quebec Act, uses the following language, referring to 
the tax imposed in the case before the Hoard :—

“It is not like a customs’ duty which enters at once into the 
price of the taxed commodity. There the tax is demanded of 
the importer, while nol>ody expects or intends that he shall 
finally bear it. All scientific economists teach that it is paid, 
and scientific financiers intend that it shall lie paid, by the con­
sumer ; and even those who do not accept the conclusions of the 
economists maintain that it is paid, and intend it to be paid, 
by the foreign producer. Nobody thinks that it is, or intends 
that it shall be, paid by the importer from whom it is demanded.”

There are very strong cases in the Supreme Court of the 
United States, and also in the Commonwealth of Australia, cited 
by counsel on the argument before me. In the case of Brown v.
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State of Maryland (1827), 12 Wheaton 419, Marshall, C.J., at 
p. 437, uses the following language :—

“An impost, or duty on imports, is a custom or a tax levied 
on articles brought into a country, and is most usually secured 
before the importer is allowed to exercise his rights of owner­
ship over them, because evasions of the law can be prevented 
more certainly by executing it while the articles are in its 
custody. It would not, however, be less an impost or duty on 
the articles, if it were to Ik* levied on them after they were 
landed.”

In United States v. Perkins (1896), 163 U.S. 625, Brown, J., 
was dealing with a case in which the facts were that one Merriam 
had devised and bequeathed all his estate, both real and personal, 
to the United States Government, and the question was whether 
personal property bequeathed by will to the United States was 
subject to an inheritance tax. On pp. 628, 629, he quotes from 
the Court of Appeals in Maryland the following language :—

“Possessing, then, the plenary power indicated, it necessarily 
follows that the State in allowing, property...............to be dis­
posed of by will, and in designating who shall take such property 
where there is no will, may prescribe such conditions, not in 
conflict with or forbidden by the organic law’, as the legislature 
may deem expedient. These conditions, subject to the limitation 
named, are, consequently, wholly within the discretion of the 
General Assembly. The act we are now considering plainly 
intended to require that a person taking the benefit of a civil 
right secured to him under our laws should pay a certain 
premium for its enjoyment. In other words, one of the condi­
tions upon which strangers and collateral kindred may acquire 
a decedent’s property, which is subject to the dominion of our 
laws, is, that there shall be paid out of such property a tax of 
two and a half per cent, into the treasury of the State. This, 
therefore, is not a tax upon the property itself, but is merely 
the price exacted by the State for the privilege accorded in 
permitting property so situated to be transferred by will or by 
descent or distribution.”

And at p. 630 :—
“We think that it follows from this that the act in question 

is not open to the objection that it is an attempt to tax the 
property of the United States, since the tax is imposed upon 
the legacy before it reaches the hands of the government. The 
legacy becomes the property of the United States only after it 
has suffered a diminution to the amount of the tax, and it is 
only upon this condition that the legislature assents to a bequest 
of it.”
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South Carolina v. United States (1905), 199 U.S. 437. In 
the head note, at p. 438 of this ease, it is stated as follows :—

“A State may control the sale of liquor by the dispensary 
system adopted in South Carolina, but when it does so it engages 
in ordinary private business which is not, by the mere fact that 
it is being conducted by a State, exempted from the operation of 
the taxing power of the National Government.”

While it may be that the decisions of the Supreme Court of 
the United States are not binding upon this Court, they are 
entitled to very great weight, and Brewer, J., who delivered the 
judgment in this ease (South Carolina v. United States) had a 
high reputation as a Judge. On pages 454, 455, he states as 
follows :—

“The right of South Carolina to control the sale of liquor 
by the dispensary system has been sustained. Vance v. W. A. 
Vandercook Co., No. 1, 170 U.S. 438. The profits from the busi­
ness in the year 1901, as appears from the findirîgs of fact, were 
over half a million of dollars. Mingling the thought of profit 
with the necessity of regulation may induce the State to take 
possession, in like manner, of tobacco, oleomargarine, and all 
other objects of internal revenue tax. If one State finds it thus 
profitable, other States may follow, and the whole body of 
internal revenue tax be thus stricken down.

More than this. There is a large and growing movement in 
the country in favour of the acquisition and management by 
the public of what are termed public utilities, including not 
merely therein the supply of gas and water, but also the entire 
railroad system. Would the State, by taking into possession 
these public utilities, lose its republican form of government ? 
We may go even a step further. There are some insisting that 
the State shall become the owner of all property and the manager 
of all business. Of course this is an extreme view, but its advo­
cates are earnestly contending that thereby the best interests of 
all citizens will be subserved. If this change should be made 
in any State, how much would that State contribute to the 
revenue of the Nation ? If this extreme action is not to be 
counted among the probabilities, consider the result of one 
much less so. Suppose a State assumes under its police power 
the control of all those matters subject to the internal revenue 
tax and also engages in the business of importing all foreign 
goods. The same argument which would exempt the sale by 
a State of liquor, tobacco, etc., from a license tax would exempt 
the importation of merchandise by a State from import duty. 
While the State might not prohibit importations, as it can the 
sale of liquor, by private individuals, yet paying no import duty
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it could undersell all individuals and so monopolize the importa­
tion and sale of foreign goods.

Obviously, if the power of the State is carried to the extent 
suggested, and with it is relief from all Federal taxation, the 
National Government would he largely crippled in its revenues. 
Indeed, if all the States should concur in exercising their powers 
to the full extent, it would be almost impossible for the Nation 
to collect any revenues, in other words, in this indirect way it 
would be within the competency of the States to practically 
destroy the efficiency of the National Government. If it be 
said that the States can be trusted not to resort to any such 
extreme measures, because of the resulting interference with 
the efficiency of the National Government, we may turn to the 
opinion of Marshall, C.J., in M’Culloch v. Maryland, 4 Wheaton, 
p. 431, for a complete answer.”

I quote this language as 1 think it is pregnant with common 
sense, and very applicable to the present case.

At p. 457, he uses the following language, quoting Nott, C.J.:
“Moreover, at the time of the adoption of the Constitution, 

there probably was not one person in the country who seriously 
contemplated the possibility of government, whether State or 
National, ever descending from its primitive plant of a body 
politic to take up the work of the individual or body corporate. 
.... Certain it is that if the possibility of a government usurping 
the ordinary business of individuals, driving them out of the 
market, and maintaining place and power by means of what 
would have been called, in the heated invective of the time, 
‘a legion of mercenaries,’ had been in the public mind, the Con­
stitution would not have been adopted, or an inhibition of such 
power could have been placed among Madison’s Amendments.”

Looking, therefore, at the Constitution in the light of the 
conditions surrounding at the time of its adoption, it is obvious 
that the framers in granting full power over license taxes to the 
National Government, meant that that power should be com­
plete, and never thought that the States by extending their 
functions could practically destroy it.”

At p. 461 Brewer, J., uses the following language:—
“These decisions, while not controlling the question before us. 

indicate that the thought has been that the exemption of state 
agencies and instrumentalities from National taxation is limited 
to those which are of a strictly governmental character, and 
does not extend to those which are used by the State in the 
carrying on of an ordinary private business.”

At p. 463 he again states :—
“It is reasonable to hold that while the former may do noth-
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ing by taxation in any form to prevent the full discharge by 
the latter of its governmental functions, yet whenever a State 
engages in a business which is of a private nature, that business 
is not withdrawn from the taxing power of the Nation.”

The Hoard of the Privy Council have used very similar lang­
uage in two eases, Farnell v. Bowman (1887), 12 App. Cas. 643, 
56 L.J. (P.Ü.) 72, and Att'y-Gen’l of the Straits Settlement v. 
WemysH (1888), 13 App. Cas. 192, in which the Hoard indicate 
their views, viz., that if a State chooses to embark upon private 
business in competition with other traders, they should he liable 
just as other persons engaging in trade.

The case of Att,y-(len,l of Xew South Wales v. Collector of 
('ustoms (1908), 5 Com. L.H. 818, and the case of The King v. 
Sutton (1908), 5 Com. L.H. 789, deserve very close consideration. 
They are powerful pronouncements by able Judges. I agree 
with the Attorney-General for Hritish Columbia in his state­
ment before me as to the difference between taxation and a tax. 
As the Attorney-General states, ‘I am not relying very strongly 
upon that phase of the argument.’ He thinks the distinction 
is rather subtle and thin, so do I.

After very carefully considering all the cases referred to by 
counsel, and a good many others, I have formed the opinion 
that if the Province of Hritish Columbia import goods for the 
purpose of carrying on a business or trade, they must pay the 
customs dues charged by the Dominion for the privilege of im­
porting such goods. 1 think it would startle anyone who has 
any knowledge of the manner in which business has been carried 
on in the Dominion and the Provinces for the last 50 odd years, 
if such a claim as that put forward could be sustained.

The Attorney-General suggested that the customs dues might 
still be imposed on the purchasers from the government of Hritish 
Columbia. I fail to see how that is feasible. If the goods are 
p Imitted duty free, they are duty free in the hands of the pur­
chaser from the importer. It would practically be impossible 
to collect customs dues from each individual purchaser of a 
bottle of whisky.

Another question strongly pressed upon me by Mr. Neweombe 
was that under the rule applied of cjusdem generis, the word 
property in see. 125 of the H.N.A. Act should be limited to 
property of a kind similar to lands. 1 was referred by Mr. 
Neweombe to the cases set out in Maxwell on the Interpretation 
of Statutes, 6th ed., p. 574. There are a large numlier of eases 
cited, some of which come very near supporting his contention. 
The words of sec. 125 are, ‘‘Lands or Property.” The word 
“lands” embrace the whole genus, and the word “property” 
has a much more extensive meaning than the word “lands.”
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The case of the Sun Fire Office v. Hart (1889), 14 App. Vas. 
98, 58 L.J. (P.C.) 69, 37 W.R. 561, was an appeal from the Court 
of Appeal for the Windward Islands The condition in the 
policy of insurance was that it should not apply to any portion 
of the subject of insurance which should, by reason of some act 
done after its date without the consent of the insurers, be exposed 
to increased risk of fire, or removed to a building or place other 
than that described in the policy; second, that the insurers might 
terminate it by notice if “by reason of such change, or from any 
other cause whatever,” they should desire to do so. Lord 
Watson, who delivered the judgment of the Hoard, used the 
following language, at pp. 103, 104:—

It is a well-known canon of construction, that where a par­
ticular enumeration is followed by such words as “or other,” 
the latter expression ought, if not enlarged by the context, to 
be limited to matters ejusdem generis with those specially en­
umerated. The canon is attended with no difficulty, except in 
its application. Whether it applies at all, and if so, what effect 
should be given to it, must in every case depend upon the precise 
terms, subject-matter, and context of the clause under construc­
tion. In the present case it appears to their Lordships to be 
no room for its application. The theory which the ruling of 
the presiding Judge and its affirmance by the majority of the 
Court of Appeal, proceeds, appears to be this, that the words 
“by reason of such change” are equivalent to an enumeration 
of certain particular changes or causes specified in the preceding 
condition; and that the following words, “or from any cause 
whatever,” must be confined to causes ejusdem generis with 
these. The antecedent context does not contain a mere specifica­
tion of particulars, but the description of a complete genus, if 
not of two genera. The first of these is any and every act done 
to the insured property whereliV the risk of fire is increased.”

The judgment of the Court below was reversed.
In Beal on Legal Interpretation, 2nd ed., pp. 311 and 312, 

it is stated, if the particular words exhaust the whole genus, 
the general words must refer to some larger genus.

It was also argued liefore me by Mr. Newcoinbe that if the 
Province of Alberta owned lands, say situate in the Province of 
Saskatchewan, the Province of Saskatchewan would have the 
right to tax these lands. It is not necessary to determine this 
point, and I prefer not to pass any opinion upon it until the 
case arises.

I think, under the circumstances of this case, it being a test 
case, there should be no costs to either party.

Judgment accordingly.
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NESBITT V. McCARTNEY. Alta.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck, Anr"ni- 

Hyndman and Clarke, JJ.A. March 17, Î922. Pl '
Specific Performance (§ID—26)—Sale—Corporate sharer—Offer- 

Acceptance—Reasonable time—Laches on part of pur­
chaser's NOMINEE IN COMPLETING—REPUDIATION BY PURCHASER.

Where an offer to purchase shares in an incorporated company 
has been made and the person making the offer has stipulated the 
manner in which the transaction is to be completed in the event of 
its being accepted, and the offer is accepted within a reasonable 
time, the purchaser cannot repudiate the transaction on account of 
laches on the part of his nominee in completing the transaction.
What is a reasonable time for the acceptance of the offer depends 
on the nature of the particular offer and the circumstances of the

[Boyle's case (1885), 54 LJ. (Ch.) 550, referred to. See Annota­
tion on Company Law, 63 D.L.R. 1.]

Appeal from the judgment of Harvey, C.J., dismissing an 
action for specific performance of an agreement for the purchase 
of capital stock in an incorporated company. Reversed.

G. F. II. Long, for appellant.
('. S. Blanchard, for respondent.
The judgment of the Court was delivered by
Clarke, J.A.:—This is an appeal from the judgment of 

Harvey, C.J., dismissing the plaintiff’s action for specific per­
formance of an alleged agreement for the purchase by the de­
fendant front the plaintiff of ten shares of the capital stock of 
Medicine Hat Pump and Brass Manufacturing Co., Ltd., on the 
ground that the defendant’s offer to purchase the shares was 
not accepted within a reasonable time. No time was mentioned 
within which the offer should be accepted. I think the law is 
well settled that in such a case the offer expires at the end of a 
reasonable time. What is a reasonable time depends largely on 
the nature of the particular offer and the circumstances of the 
case. It is necessary th .t the acceptance of the offer be com­
municated within such reasonable time.

The head office of the company is at Medicine Hat. The plain­
tiff, who is a farmer, resided at Whitla during the early part of 
the negotiations and later at Coaldale, both places being at a 
considerable distance from Medicine Hat. The defendant, who 
appears to have been substantially interested in the company, 
resides at Cedar Rapids, Iowa, and his son Roy is the manager 
of the company and resides at Medicine Hat.

The negotiations commenced in the fall of 1920, when both 
parties were at Medicine Hat attending a shareholders’ meeting 
of the company. The plaintiff, at the request of the defendant, 
accepted the position of director of the company upon the de-
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fendant’s promise to take care of a eertain number of his shares 
wliieh he desired to sell. Whereupon the plaintiff signed a 
transfer in blank and left his share certificate at the office of the 
company, but no terms of sale were agreed upon at that time.

Shortly after the shareholders’ meeting, the plaintiff wrote to 
the defendant, and receiving no reply, wrote him again on 
December 13, 1920, urging him to arrange for the shares by the 
24th of that month, as the plaintiff' owed a note to the hank, 
maturing on that date.

The defendant does not appear to have replied to either letter 
direct, but on December 28, 1920, he wrote to his son as follows :

“I wrote you yesterday that I would write you to-day, but 
it has got so late in the day 1 will put it off until to-morrow 
morning. However, I want to say this, that if Nesbitt wants 
Canadian money at par in Canada, that is what he paid for his 
stock, 1 will send him a draft for it.

Now, the draft I send him will pay $1,000 at the bank. Now 
this $1,100 certificate he has, have Percy make out two new 
certificates, one for $1,000 payable to me, and the other for $100 
payable to him, so that he will 1m* in the clear as an officer of the 
Medicine Hat Pump & Brass Manufacturing Co. 1 want him 
to own that $100 unencumbered.

Make out both certificates and have Bennet sign them as 
president and forward them here and Geo. E. McDonald will 
sign them as secretary, and 1 will return him the $100 certificate 
as made out to him with a draft to cover the $1,000 one.

The reason 1 am writing you to-day is so as to get this Nesbitt 
matter cleaned up.

Now if he doesn’t want par, the same as he paid for his stock, 
advise me by return mail and then 1 will write you the other 
letter.”

The son did not communicate this offer to the plaintiff. He 
says he held it in abeyance until such time as Mr. Nesbitt should 
accept the offer. He did not know whether or not a copy of it 
had been sent to Nesbitt.

The plaintiff being unaware of the offer made in the letter 
to the son, and having received no reply to his letters to the 
defendant, wrote to McDonald, the secretary of the company, 
who procured from the defendant a copy of the letter of Decem­
ber 28 and sent it direct to the plaintiff. The evidence as to tin- 
date of the receipt of this letter by the plaintiff is not very clear, 
but 1 judge it was about the last of January, a month later than 
the date of the letter to the son. The defendant evidently con­
sidered this letter contained an offer to the plaintiff, for in his 
letter of June 6, 1921, to Mr. Bell, the plaintiff’s solicitor, he
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says‘Now I offered to take this stock at par, Canadian funds. 
—along the first of the year or the latter part of last year,” and 
his delivery of the copy of the letter to McDonald to lie sent to the 
plaintiff a month after he considered the offer was made, is 
pretty strong evidence that he did not consider time as important. 
On February 7, shortly after receiving the letter from McDonald, 
the plaintiff went to the company’s office, and the son being 
absent, he left the letter and tin* share certificate, which was 
taken from the safe, with the bookkeeper, Percy Ortner, referred 
to in the letter of December 28. lie states that he had accepted 
the agreement and left the letter with Ortner to have the 
agreement carried out. The son, on bis return, found these 
papers on his desk with a memo, from Ortner that plaintiff had 
called in regard to them, but he says he did not consider that 
was an acceptance and wanted something in writing. He did 
not communicate with the plaintiff, who, after waiting till March 
1, telephoned to the son and asked him to rush the matter 
through. He says the son replied that he would, but the son 
says that he told the plaintiff he had no authority to transfer 
the shares for the reason that so long a time had elapsed, and 
that he take the shares with him to Cedar Rapids, as he
was making a trip in April. The plaintiff, however, on the same 
day wrote to the defendant direct as follows:—

“I have just been talking to Roy over the phone to-day and 
find out these shares have not been forwarded to you yet. This 
was a surprise to me as I had left word after receiving copies 
of your instructions and proposals re the r.

Roy informed me to-day he would attend to the matter at 
once. I am writing this to let you know I bad accepted your 
offer, and also that I appreciated it very much, as 1 am aware 
that times are not very happy for investments. I will be glad 
when this is cleared up, as I am sure needing the money.”

The defendant did not reply to this letter.
After two later letters to the son, the latter finally replied, 

returning the share certificate and stating that McDonald, the 
secretary, was the proper man to transact the business. The 
plaintiff afterwards took the certificate back and left it at the 
office of the company and then consulted his solicitor, Mr. Bell, 
who wrote to the defendant and received a reply dated June 6. 
in which lie says:—

"I gave him instructions to have the stock sent here and 1 
would send New York for it, but they delayed getting the stock 
properly signed for over two, three or four months, and I de­
cided that 1 could not list1 it. Now I haven’t any money at the 
present time. 1 have invested what surplus money I had in
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interests here in the States...........”
There is no objection that the acceptance was late, but that 

there was delay in forwarding the stock; and in a later letter 
to the plaintiff, June 27, the defendant says :—“Now of course, 
you know the old saying, ‘What is everybody’s business is no­
body's business. ’ I would have taken over your stock that time 
up until April 1 . . . .”

It is quite apparent that at this time the defendant’s com­
plaint was in reference to the forwarding of the papers rather 
than the date of acceptance of his offer. I think that there was 
at latest an unqualified acceptance on March 1 which, under 
the circumstances, was within a reasonable time after the offer ; 
also, that if the acceptance could have been objected to as too 
late, whether or not the defendant was bound in law to have 
made the objection upon the receipt of the plaintiff’s letter of 
March 1, yet his silence affords pretty strong evidence that he 
did not consider the acceptance to be too late. In Boyle's case 
(1885), 54 L.J. <’h. 550, at p. 553, 33 W.R. 450, Kay, J., dis­
cussing this question, says ;—

“A man makes an application for shares. He never with­
draws that application. After a considerable delay the allot­
ment is made, lie has a perfect right to say ‘Your delay has 
been so long that l will not have the shares.’ But if he does 
not say that, if he says nothing, is there no contractf No case 
has held that. If he lies by and says nothing, of course that 
leaves him at liberty to accept the allotment if the company 
prospers, and to repudiate if it turns out unsuccessful, lie can­
not do that. lie must do the one thing or the other, llis non­
withdrawal of his application leaves him under the necessity of 
saying ‘I will not accept the shares.’ Otherwise, if he says 
nothing, his conduct may amount to condonation of the delay 
which has taken place.”

I do not think the plaintiff is responsible for the delay in com­
pleting the transfer by registration, and the issue of new cer­
tificates. The usual rule in cases of shares listed on the Stock 
Exchange seems to be that the duty is upon the transferee to 
procure the registration. It does not appear that the shares 
in question were listed, but the defendant, by his offer of Decem­
ber 28, directed how the transfer should be effected. All the 
plaintiff was to do was to sign the transfer and deliver the 
certificate to the son, which he did. 1 do not think he can be 
held answerable for the laches of the son, who was the nominee 
of the defendant.

Much stress was laid by the defendant, through his counsel, 
upon the fact that the fluctuation in exchange between Canada
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and the United States rendered time an essential element in the 
transaction, hut it does not appear that the defendant so con­
sidered it. If he did, I think he would have so stated. It appears 
from the evidence of Mr. Elliott that on January 2, 1921, a few 
days after the offer was first made, the rate was 15-5/8% to 
17-3/8%, and had dropped to 11-1/4% on January 27, which 
was about the date the offer was renewed, and this was the lowest 
point between December, 1920, and March 7, 1921. It is fair 
to assume that if the defendant regarded the exchange as material 
he would have withdrawn his offer instead of repeating it when 
exchange was at its lowest point.

There is no suggestion that there was any fluctuation in the 
price of the shares so as to render time material or that they 
were on the market at all.

I think the appeal should be allowed with costs, the judgment 
below set. aside and judgment entered for the plaintiff adjudging 
that the agreement be specifically performed and that all parties, 
including the plaintiff, do concur in all steps that may be neces­
sary and proper for causing the said 10 shares to be duly 
registered in the name of the defendant in the register of the 
company, and that the defendant pay to the plaintiff $1,000 with 
interest from April 1, 1921, at 5% per annum, with liberty to 
apply to a Judge of the Supreme Court if any difficulty arises 
in connection with the transfer and registration. The defendant 
should pay the costs of the action.

Appeal al lourd.

PACHAL v. MARKHAM and MYERS.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamonl and Turgcon, 

JJ.A. March i, 1922.
Exemptions (8IIA—12B)—Homestead—Purchase of—Initial pay­

ment MADE BY WIFE—OTHER PAYMENTS MADE BY HUSBAND—TlTI.E 
TO PROPERTY PUT IN WIFE'S NAME—INSOLVENCY OF HUSBAND— 
Execution against—Right of creditors against homestead— 
R.S.S. 1909 ch. 142, sec. 37—Land Titles Act R.S.S. 1920, cn. 
67, sec. 150 (2)—Construction.

While the amendment to the Land Titles Act R.S.S. 1920, ch. 67, 
sec. 150 (2), has the effect of Invalidating a conveyance of a home­
stead made without consideration by a husband who is an execu­
tion debtor, to his wife since May 1st, 1918, it cannot be applied 
retrospectively so as to effect transactions which were legitimate 
and valid at the time they were made, and prior to the coming into 
force of this section a debtor was entitled to dispose of his exempt 
property as he thought fit because an execution did not attach to 
such property.

Appeal by defendants from the trial judgment in an action 
brought to set aside a transaction by which the title to certain 
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property was put in the wife’s name, as being a fraud on her 
husband’s creditors. Reversed.

P. If. Gordon, for appellant.
No one contra.
Havltain, C.J.S. :—By a written agreement, dated February 

29, 1916, one Seth Myers agreed to sell, and the appellant, Mrs. 
Laura Ann Markham, agreed to buy lot 15 in block 3 in the 
townsite of Theodore for the price of $(<1,250. Of this amount. 
$600 was paid by Mrs. Markham, and the balance by her husband, 
the appellant, Claude L. Markham. The whole of the purchase 
money was finally paid up in April, 1917, and title to the lot 
was issued to Mrs. Markham on April 10, 1917.

Since its purchase in 1916, the lot in question has been the 
homestead of the appellants within the meaning of the Home­
stead Act, and, as found by the trial Judge, it is worth less than 
$3,000. The respondent having obtained judgment against the 
appellant, Claude Markham, in September, 1919, in a certain 
action brought by him, issued execution in January, 1920, for 
$7,363.75.

The statement of facts agreed upon by counsel bears out the 
finding of the trial Judge that Markham was, at all times material 
to this action, in insolvent circumstances and unable to pay his 
debts in full. The present action was brought to set aside tin- 
transaction by which title to the property in question was put 
in Mrs. Markham’s name as being a fraud on her husband’s 
creditors.

The trial Judge found in favour of the plaintiff in the follow 
in g terms :—

“There will be judgment for the plaintiff declaring that the 
transfer of the said land and the certificate of title issued to the 
defendant Laura Ann Markham are void as against the plaintiff 
and other creditors of the defendant, Claude L. Markham, and 
that the defendant, Laura Ann Markham, holds the said land in 
trust for the defendant Claude L. Mark horn, and that the plain­
tiff’s execution issued against the defendant Claude L. Markham 
is a lien against the said land subject to the lien of the defend 
ant Laura Ann Markham for $600. The plaintiff will be entitled 
to his costs against the defendants the Markhams.”

The transaction in question was completed in April, 1917. 
At that time and subsequently up to May 1, 1918, the property, 
being the homestead of the appellants, would not have been 
affected by any execution. Even if the title to the property had 
been in (Maude Markham’s name, he could have transferred it 
to his wife free from any execution against him filed in the Land
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Titles Office. Fredericks v. North-West Thresher Co. (1910), 
;t S.L.R. 280; (1911), 44 Can. S.C.R. 318.

Ah the property was free from seizure under execution, the 
transfer by Markham to his wife, though voluntary and without 
consideration, could not have been set aside, as being in fraud 
of his creditors. Sims v. Thomas (1840), 12 Ad. & E. 536, 113 
E.R. 916, 9 L.J. (Q.B.) 399; Meunier v. Doran (1905), 2 W.L.R. 
231; Bank of Upper Canada v. Shickluna (1863), 10 Gr. 157.

These cases decide that the Statute of Elizabeth (13 
Eli/., eh. 5), which is practically re-enacted by R.S.S. 1909, ch. 
142, see. 37 (now R.S.S. 1920, eh. 204, see. 1) does not extend 
to property which, at the time of the alleged fraudulent convey­
ance, was not subject to the payment of debts or liable to be 
taken in execution.

The transaction in question was, therefore, unimpeachable 
under the law as it stood up to May 1, 1918. On that day the 
Land Titles Act, 1917, ch. 18, came into force. That Act altered 
the law with regard to executions against land and provided 
that, after the receipt of the copy of the writ by the registrar, 
the writ should bind and form a lien and charge on all the lands 
of the debtor, including lands declared by the Exemptions Act to 
be free from seizure by virtue of writs of execution, with the 
proviso that nothing therein contained should he taken to auth­
orise the sheriff to sell any lands declared by the Exemptions 
Act to be free from seizure by virtue of writs of execution. 
(See. 149 (2)).

If the transaction in question had been carried out after the 
statute of 1917 came into force, there can be no doubt that the 
respondent would have been entitled to the judgment appealed 
from. Advance Rutnely Thresher Co. v. Bolley (1920), 55 
D.L.R. 308, 13 S.L.R. 447. But it was completed under an 
earlier and different state of the law and was absolutely valid 
and unimpeachable under that law, and cannot be affected retro­
spectively by later legislation. Sims v. Thomas and Bank of 
U.C. v. Shickluna, supra.

The appeal should therefore, in my opinion, Ik? allowed with 
costs, the judgment below set aside, and judgment entered for 
the defendants, dismissing the action with costs.

Lamont, J.A. :—In this case the parties have agreed as to the 
facts. These are briefly as follows:—In 1913 the defendant, 
Claude Markham, purchased a hotel in Theodore which was 
subject to a mortgage. In March, 1916, the hotel was burned 
down, and certain insurance monies were received by the plaintiff 
and applied on the mortgage. These monies were not sufficient 
to satisfy the mortgage, and, the balance not being paid, the
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plaintiff brought action and obtained a judgment against Claude 
Markham, and in January, 1920, issued execution thereon for 
$7,363.75. Prior to this, namely, on February 29, 1916, tot 15 
in block 3, Theodore, had been purchased in the name of Laura 
Ann Markham for $1,250, under an agreement of sale, and she 
had paid out of her own money the first instalment of $600 
thereon. Subsequently, Claude Markham paid balance of the 
purchase price, and on April 10, 1917, title to the said lot was 
obtained in the name of Laura Ann Markham. A house was 
evidently built on the lot, for it is admitted that the said lot 
has been the homestead of the Markhams since 1916, and that 
they still occupy it. Not being able to realise upon his execution, 
the plaintiff in March, 1921, brought action against Markham 
and his wife, to have her title to the said lot declared null and 
void against the plaintiff and all other creditors of Claude 
Markham, and for a declaration that the lot was the property 
of Claude Markham and that the plaintiff’s execution attached 
thereto. The trial Judge found that the property in question 
was the home of the Markhams, that it was exempt from seizure 
to the extent of $3,000, and that the value thereof was less than 
$3,000. He, however, found that Claude Markham was the real 
purchaser and that his wife had contributed $600 to the purchase 
price, and he held that the transfer and certificate of title in 
the name of Laura Ann Markham was void as against the plain­
tiff and other creditors of Claude Markham, and declared that 
the wife held the property in trust for her husband subject to a 
lien thereon in favour of herself for $600.

The defendants now appeal, and in their notice of appeal, 
among other grounds, they set up: (1) That the trial Judge 
erred in finding that Claude Markham was the real purchaser 
of the lot; and (2) That he should have found that the lot in 
question, being the homestead of the Markhams and occupied by 
them, was exempted from the operation of the execution.

In dealing with the first of these grounds, we are confronted 
with the difficulty that we have not the evidence before us and, 
therefore, cannot pass upon it. If, however, nothing more 
appeared in the evidence than is set out in the statement of facts 
agreed to, namely, that the agreement for the lots was taken in 
the name of Mrs. Markham, that she made the first payment of 
$600 out of her own money, and that her husband paid the 
balance, the presumption, in my opinion, would be that the lot 
was the property of the wife.

In Scheuerman v. Scheuerman (1916), 28 D.L.R. 223, 52 Can. 
S.C.R. 625, Idington, J., said :—

4‘The lands I will assume, as the trial Judge has found as a
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fact, were bought with respondent’s money, but the conveyance 
taken to the appellant when his wife.

Under such a naked state of facts the presumption of law 
would be that she received same by way of advancement. In 
short she. in law, thereby became the owner unless proven by 
other facts she was a trustee.”

In order to determine whether or not the property in question 
was exigible under the plaintiff’s execution, it is necessary to 
consider the following statutory provisions: (1 ) The Exemptions 
Act, R.S.S. 1920, ch. 51, which provides as follows:—

“2. The following real and personal property of an execution 
debtor and his family is hereby declared free from seizure by 
virtue of all writs of execut ion, namely :........... '

10. The house and buildings occupied by the execution debtor 
and also the lot or lots on which the same are situate according 
to the registered plan of the same to the extent of there thousand 
dollars.”

(2) The Land Titles Act, R.S.S. 1909, ch. 41, sec. 118, as 
amended by sec. 17 of eh. 16 of the statutes of 19)2-13, which set 
out the effect of the writ of execution as follows:—

“17.—(2) Such writ shall bind and form a lien and charge 
on all the lands of the execution debtor situate within the judi­
cial district of the sheriff who delivers or transmits such copy 
as fully and effectually to all intents and purposes as though 
the said lands were charged in writing by the execution debtor 
under his hand and seal from and only from the time of the 
receipt of a certified copy of the said writ by the registrar for 
the registration district in which such land is situated.”

This provision was repealed by the Land Titles Act, 1917, 
ch. 18, which came into force on May 1, 1918, and the following 
substituted therefor :—

“149.— (2) Such writ shall from and only from the receipt 
of a certified copy thereof by the registrar for the land registra­
tion district in which the land affected thereby is situated bind 
and form a lien and charge on all the lands of which the debtor 
may be or become registered owner situate within the judicial 
district, the sheriff of which transmits such copy, including lands 
declared by the Exemptions Act to be free from seizure by 
virtue of writs of execution, but subject, nevertheless, to such 
equities, charges or incumbrances as exist against the execution 
debtor in such land at the time of such receipt.

Provided that nothing herein contained shall be taken to 
authorise the sheriff to sell any lands declared by the Exemptions 
Act to lie free from seizure by virtue of writs of execution.”

Prior to the amendment of the Land Titles Act in 1912-13,
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it had been established by the Supreme Court of Canada in 
North-West Thresher Co. v. Fredericks (1911), 44 Can. S.C.R. 
318, that an execution did not attach to property exempt from 
seizure under the Exemptions Act, and that the debtor was 
entitled to dispose of such property as he saw fit. The effect 
of the amendment of 1912-13 came before the Court en banc for 
judicial determination in two eases : Union Bank v. Lumsden 
Milling Co. (1915), 23 D.L.R. 460, 8 8.L.R. 263, and Foss v. 
Stirling Loan (1915), 21 D.L.R. 755; 23 D.L.R. 540, 8 SLR. 
289, and it was held that the amendment did not have the effect 
of rendering exempt properties liable to seizure, but that an 
execution in respect of the property to which it did attach con­
stituted a lien or charge upon the land to the same extent as if 
the debtor had charged it under his hand and seal. That amend­
ment, therefore, did not make any change in the law as laid 
down in North-West Thresher Co. v. Fredericks, supra, in re­
spect of the right of an execution debtor to dispose of this exempt 
property.

Section 149, sub-sec. (2) of the Land Titles Act, which came 
into force on May 1, 1918, did alter the law, by providing that 
an execution should form a lien and charge on all lands of 
which the debtor may be or become registered owner, including 
lands declared by the Exemptions Act to be free from seizure.

Prior to the coming into force of that section, a debtor, as 1 
have already pointed out, was entitled to dispose of his exempt 
property as he thought fit, because an execution did not attach 
to such property. Therefore, even if we assume that the de­
fendant Claude Markham was the real purchaser of lot 16, and 
that he purchased the lot in his wife’s name, and even if he had 
paid for it entirely himself, he was, up to May 1, 1918, entitled 
to transfer it to his wife and she could take it freed from a in­
exécution existing against him. As his wife became the regis­
tered owner prior to that date, the execution, in my opinion, 
never attached to the lot, for when Mrs. Markham became the 
registered owner it could not have been made available for the 
creditors of Claude Markham even if it had been standing in 
his name. Had the transfer been made after the coming into 
force of sec. 149 (2), a different result would follow, for since 
that enactment was passed, although the home of the debtor 
and his family cannot be sold to satisfy an execution against 
the debtor, it is available as a security therefor. Advance Rumely 
Thresher Co. v. Bolley (1920), 55 D.L.R. 308.

The appeal, in my opinion, should be allowed with costs, the 
judgment below set aside, and judgment entered for the de­
fendants, with costs.
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Turoeon, J.A.:—The facts in this case are admitted by 
counsel. During and for some time prior to the year 1916, 
Claude Markham, the defendant husband, was indebted to the 
plaintiff as mortgagor of a certain piece of property. On Feb­
ruary 29, 1910, Laura Ann Markham, the defendant's wife, 
entered into an agreement for sale with the defendant Myers 
for the purchase from Myers of lot If» in block 15 in the townsite 
of Theodore, the purchase price being $1,250. At this time, 
Claude Markham was possessed only of a small sum of money 
and no other assets, and was unable to pay his mortgage debt 
to the plaintiff. Laura Ann Markham paid to Myers $600 of her 
own money on account of the purchase price of lot 15, and the 
balance was paid by Claude Markham. Title was acquired by 
Laura Ann Markham on April 10, 1917. In May, 1919, the 
plaintiff sued Claude Markham under his mortgage, and on 
September 12, 1919, he obtained judgment against him for 
$8,430.72. The mortgaged property was sold under this judg­
ment and the proceeds credited to Markham. Execution was 
issued against him for the balance ($7,363.75) and registered 
in the Land Titles Office in January, 1920.

From the time lot 15 was purchased in 1916 down to the 
present, it has been the homestead of the Markhams within the 
meaning of the Exemptions Act (eh. 51, R.8.S. 1920).

The trial Judge held that, under these circumstances, the 
transaction whereby Laura Ann Markham became the owner of 
the land was fraudulent on the part of the Markhams as against 
the creditors of Claude Markham. He declared the said lot 15 
to be held by Laura Ann Markham in trust for her husband, 
and that the plaintiff’s execution formed a lien against the land 
in favour of the plaintiff, subject to the wife’s lien for the $600, 
paid hv her on account of the purchase price.

With all deference, I am of opinion that the trial Judge is 
in error, and that his judgment must he reversed.

At the time (April, 1917) the title of this homestead was 
acquired by Laura Ann Markham, partly by means of her bus- 
hand’s money, land covered by the Exemp ions Act was totally 
free from the operation of writs of execution, and could not he 
the subject of a fraudulent assignment within the meaning of 
the Act respecting Fraudulent Transfers (ch. 204, R.S.S. 1920). 
(Xortk-Wett Thresher Co. v. Fredericks (1911), 44 Can. 8.C.R. 
318; Advance Rumely Thresher Co. v. Bollcij (1920), 55 D.L.R. 
308; Sims v. Thomas, 9 L.J. (Q.B.) 399).

By an amendment to the Land Titles Act, which became 
effective on May 1, 1918, the law respecting executions was
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changed. The amended section is as follows (see R.S.S. 1920, 
vll. t.7 :

“150.—(2) Such writ shall from and only from the receipt 
of a certified copy thereof by the registrar for the land regis­
tration district in which the land affected thereby is situated, 
bind and form a lien and charge on all the lands of which the 
debtor may be or become registered owner situate within the 
judicial district, the sheriff of which transmits such copy, in­
cluding lands declared by the Exemptions Act to be free from 
seizure by virtue of writs of execution, but subject, nevertheless, 
to such equities, charges or incumbrances as exist against the 
execution debtor in such land at the time of such receipt.

Provided that nothing herein contained shall be taken to 
authorise the sheriff to sell any lands declared by the Exemp­
tions Act to be free from seizure by virtue of writs of 
execution.”

Since the date of this new provision in the Land Titles Act, 
a transfer of his homestead by a husband to his wife, without 
consideration, is void as against the husband’s creditors, for 
the reasons given in Advance Rumely Thresher Co. v. Both y. 
supra.

Rut while the amendment in question has the effect of in­
validating a conveyance of a homestead made without considera­
tion by a husband, who is an execution debtor, to his wife since 
May 1, 1918, it cannot, in my opinion, be applied retrospectively 
so as to affect transactions which were legitimate and valid at 
the time they were made, as was the transaction in this case.

1 would allow the appeal with costs. Appeal allowed.

JOBIN v. DROLET.
Quebec Court of Sessions of the Peace, Choquette, J. March H, 192!.
Obstructing Justice (§1—1)—Municipal election—Agent of candi­

date DETAINING VOTER—CANDIDATE OPENING DOOR AND TELLING 
VOTER TO GO—CRIMINAL CODE SEC. 169—CONSTRUCTION—PEA. I 
officer—Meaning of.

An agent of one of the candidates at a municipal election is not a 
peace officer within the meaning of sec. 169 of the Criminal Code, 
and a candidate who upon being informed by such agent that a 
voter in a polling booth is his prisoner, opens the door of the booth 
and tells the voter to go, cannot be convicted of obstructing a peaw 
officer in the execution of his duty.

Prosecution of accused under sec. 169 of the Criminal Co lc 
for obstructing a peace officer in the execution of his duty. 
Dismissed.

Paul Drouin, K.C., for plaintiff.
Hector Laferte, K.C., and R. DeBlois, for defendant.



63 D.L.R.] Dominion Law Rei*ortr. 105

Choquette, J.S.P. :—Defendant is accused under sec. 169, Que.
(>. Code, of having wilfully obstructed a peace officer in the g p
execution of his duty, defendant absolutely denying the accusa- —L"
tion. Joiux

On February 20 last, during the polling hours for the muni- dr-u i t. 
ripai election in the city of Quebec, a woman, entering a poll
for a ballot in the name of Mrs. Bourassa, was sworn and voted. <:lloqueUe’ 1 
The plaintiff, who was representing one of the candidates, told 
this woman that she had perjured herself, not being Mrs.
Bourassa well known to him, and he asked that a policeman 
be sent for to arrest her, and that the door Ik* locked.

The clerk of the poll went for a police officer, and returned 
after a short time, saying that one was coming.

Before this policeman arrived, the defendant Drolet, who 
was a candidate in the election, passing that poll, saw some 
electors there, and upon asking them if they had voted, they 
answered him that the door was locked. Immediately Ik- knocked 
at the door, and the returning officer opened it; Drolet at once 
aski-d all those who were there: “What is going on here?”
Jobin answered, and pointing to the wohian said: “she is my 
prisoner, and I have sent for a policeman,” or something like 
that: nothing was said by the returning officer or his clerk, and 
Drolet immediately opened the door and told the woman to go.

These facts were proven by the returning officer and his clerk, 
who did not know that woman, both swearing that when Drolet 
sent her out, the door was open, the returning officer adding that 
Drolet did not push him, the clerk saying the same thing, so 
did the defendant. But the returning officer added that when 
the woman was out, and Drolet left the door, he asked him if he 
had a right to do that. Drolet said: “Well, you will see,” or 
words to same effect. A few days after, Drolet was summoned 
before this Court.

It is clearly proven by Drolet that he did not know the woman, 
did not speak to her, did not know that she was arrested, that 
he was informed by nobody that she was arrested except by 
Jobin, who told him that she was his prisoner. Moreover, the 
woman identified by Jobin swore: that she never went to the 
poll, did not know Jobin nor Drolet, and was never sworn. So 
Jobin is very strongly contradicted on every point.

Jobin swore that Drolet had roughly pushed away the return­
ing officer who was at the door, and that, the returning officer 
told him after Drolet had left that his arms were sore, and they 
would be black, because Drolet had squeezed his arms very 
roughly. Jobin is the only one to say that, and all the others
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swore the very contrary, and especially the returning officer 
himself.

At the argument, the plaintiff’s attorney said: that his ease 
was proven, especially that Drolet was informed that the woman 
was arrested, and he had then to he convicted under see. 160. 
Cr. Code.

The defendant’s attorney naturally pleaded the very contrary, 
and relied upon the evidence to shew that Drolet being a candi­
date, acted in good faith according to see. 105 of the Act of 
Incorporation of the city of (Quebec in asking the woman to 
clear the poll, as the clause says: “that every voter must leave 
the polling booth immediately after having registered his vote.” 
It is true that by art. 120 of the said charter, the president of 
the polling booth has the power to maintain order and preserve 
peace therein, and if an offence is committed under his eyes, 
or proven by the oath of a witness sworn by him, he can have 
the party arrested. Hut nothing of the kind was done; there 
was no arrest, and the charge must be dismissed.

Rendering his judgment, the Judge said that to declare a 
person guilty, under art 160 Cr. C., it must be proven that 
he has really resisted or wilfully obstructed an officer of the 
peaee in the execution of his duty.

In this instance, if the woman had been detained by the 
returning officer himself, pending the arrival of a policeman, 
even if Drolet had been informed by the returning officer that 
she was going to be taken away by a policeman on account of 
her having illegally voted or perjured herself, and that after 
that, Drolet had told the woman to go out, he would condemn 
him ; but it is not because an agent of an opposing candidate in 
the polling booth says that a party is his prisoner, no real in­
formation to Drolet that there was going to be one, without 
corroboration of any kind from the officer in authority and his 
evidence completely contradicted on all points by several wit­
nesses, that it can be said that defendant had wilfully obstructed 
a peace officer; under the circumstances lie did not hesitate to 
dismiss the case.

Action dismissed.
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YOVXG ». NORTHERN LIKE ASHKRANCE Co. OK CANADA.

British Columbia Supreme Court, Clement, J. March 16, 1922.
Insurance (flUF—146)—Promissory note given for premium due— 

Note paid after death of assured—Clause in policy as to 
reinstatement—Evidence of insurability necessary—Right
OF BENEFICIARY.

An insurance policy contained the following clause: “Reinstate­
ment if within the first two years that this policy is in force, de­
fault be made in the payment of any premium due, or obligation 
given settlement therefor, then this policy shall ipso facto become 
void, but it may be reinstated within two years from the date of 
lapse upon the production of evidence of insurability satisfactory to 
the company and the payment of all overdue premiums and any 
other indebtedness to the company under the policy." Held that the 
giving of a note for the amount of premium due was an “obliga­
tion given in settlement” of the premium, but that payment of the 
note after the death of the assured of which the company had no 
notice, could not entitle the beneficiary to recover, it being im­
possible to produce evidence of insurability, a necessary condition 
to reinstatement, under the policy.

[McOeachie v. Worth American Life Ins. Co. (1893), 23 Can. 
S.C.R. 148, referred to.]

Action by a widow on a policy of insurance on the life of her 
husband. Action dismissed.

A. ('. Bri/done-Jaik, for plaintiff.
F. G. Crisp, for defendant.
Clement, J. :—The late F. C. Young was drowned on May 17, 

1921, and his widow brings this action on a policy of insurance 
which her husband had taken ont in February, 1919. The 
premium for the third year was payable on February 20, 1921, 
or in any case (allowing for the 30 days of grace) on or before 
March 22, 1921. For this premium, a note was given which 
fell due on May 13, 1921. This note was, in my opinion, an 
“obligation given in settlement” of the premium within the 
meaning of the condition hereinafter quoted ; it was not paid 
at its maturity ; but on May 19, 1921, the plaintiff paid the 
amount of the note to the defendant company’s agent in Van­
couver, who gave her the usual official receipt. The insured, 
as I have found, had died two days before, of which fact the 
defendant company’s agent had no knowledge. The policy pro­
vides as follows :—

“9. Reinstatement—If, within the first three years that this 
policy is in force, default be made in the payment of any 
premium due, or obligation given in settlement thereof, then this 
policy shall, ipso facto, become void, but it may be reinstated 
within two years from the date of lapse, upon the production 
of evidence of insurability satisfactory to the company and the 
payment of all overdue premiums and any other indebtedness to
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the company under the policy, together with compound interest 
at the rate of six per cent, per annum.”

The situation, then, on May 19, 1921, was this, that the policy 
had become void, subject to possible re-instatement on proof of 
continued insurability. Such proof was, of course, out of the 
question. The official receipt given to the plaintiff on May 19, 
1921, has printed on the back in red ink a copy of the condition 
1 have above quoted, so that, in my opinion, no question of waiver 
can possibly arise, particularly as the agent in Vancouver sent 
to the plaintiff on the very same day a request for evidence of 
insurability, enclosing a form for signature by the insured and 
by a medical examiner. On this, of course, nothing was or could 
be done.

On these facts it appears clear that the plaintiff cannot recover. 
See Mcdeachie v. North American Life Ins. Co. (1893), 23 Can. 
S.C.U. 148. To my mind it borders on the nonsensical to suggest 
that the defendant company knowingly shouldered a liability 
for $2,000 in return for a relatively small premium, and, without 
knowledge, no question of waiver can arise.

The action is dismissed with costs.
Act Jon d ism issed.

MATHKSOX v. MURRAY.
Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J., awl 

Chisholm, J. March 1), t922.
New Trial (§IIIA—10)—Trespass to i.anii—Injunction—Inconhihti n i

ANSWERS BY JURY—IMPOSSIBLE TO INTERPRET MEANING.

When it is impossible for an Appellate Court to give any con­
sistent meaning to the answers returned by a jury to questions 
submitted to them by the trial Judge, and it can only conjecture 
what was in the minds of the jury when answering the questions, 
the Court will set them aside and order a new trial as to the issues 
covered or intended to be covered by such questions and answers.

[See also Mathcson v. Murray (1919), 46 D.L.R. 264, 52 N.S.H, 
522.]

Appeal from the judgment of Mellish, J., in favour of plain­
tiff in an action claiming damages for trespass to land and an 
injunction to prevent further acts of trespass.

J. McO. Stewart, for appellant.
E. M. Macdonald, K.(\, and T. R. Robertson, K.C., for re­

spondent.
Harris, C.J., agrees with Chisholm, J.
Russell, J. :—I am of the opinion in this ease that the deeds 

in proof, if executed by the late Angus Matheson, must have been 
intended for some purpose other than that of conveying an 
absolute interest in the land, and possibly for the purpose of
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securing what was due from Matheson to Murray. Tlie jury N.S. 
has found that the deeds were not given for this purpose, and g(,
if this answer involved the consequence that they must have —
been given for the purpose of an absolute conveyance of the Mathemos 
land, 1 should have to say that the answer must lie set aside as mi kkxy
unreasonable. Fortunately the consequence suggested does not ----
necessarily follow from the answer. ciiuhoim, j.

The fourth answer is not attacked. It is fortunately harmless.
The fifth is reconcilable with the fourth in the manner suggested 
by the trial Judge, but is nevertheless absurd. It could only be 
regarded as sensible if the third question had been answered 
in the affirmative. The sixth answer is harmless. The seventh 
should probably be set aside as inconsistent with any reasonable 
view of the evidence under any fair interpretation of the answer.

My decision would be that this answer should be set aside and 
that the judgment should be for the plaintiff, the appeal being 
dismissed with costs.

Ritchie, E.J., agrees with Chisholm, J.
Chisholm, J.:—This case now comes to this court for the 

second time. On the first trial, Longley, J., decided in favour of 
the plaintiff. The defendant appealed, and this Court being 
equally divided, the appeal was dismissed (1919), 46 D.L.R. 264,
52 N.S.R. 522. On further appeal to the Supreme Court of 
Canada, a new trial was ordered. The second trial was had 
before Mellish, J., with a jury. Nine questions were submitted 
to and answered by the jury. Upon these findings the trial 
Judge directed judgment to be entered in favour of the plaintiff.

The defendant appeals from this judgment, and moves that 
the action he dismissed, and also moves that the eighth finding 
of the jury he set aside; and the defendant moves to set aside 
the first, second, third, fifth, sixth and seventh findings of the 
jury.

An old man, the late Angus S. Matheson, of Scotsburn, in the 
County of Pictou, who is described as a somewhat peculiar person, 
unmarried, of considerable intellig nee, with a local reputation 
for knowledge of the laxv, owned three lots of land, one a lot of 
71/o acres, on which he resided, another of about SO acres adjoin­
ing the above, and known as the Henderson lot, and another a 
wood lot, some miles distant at Plainfield in the same county.

In 1879, he mortgaged the Henderson lot to his brother, John 
A. Matheson, to secure payment of $250. In December, 1891,
John A. Matheson called in this loan; the mortgage was realised, 
and Angus S. Matheson gave a mortgage covering the same lot 
and to secure the same amount of money to one William Murray, 
a neighbour and friend, and father of the defendant.
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In the following year Angus S. Matheson executed two deeds 
purporting to convey in fee simple to said William Murray the 
three lots owned by the grantor, the deed dated May 7, 1892, 
covering the homestead and Henderson lots, and the deed dated 
May 18, 1892, covering the Plainfield lot. The deeds were not 
recorded in the Registry of Deeds at Pictou until February 18, 
1916, and March 16, 1916, respectively. On August 10, 1903. 
a release of the mortgage to William Murray was recorded.

William Murray died on March 13, 1908; Angus S. Matheson 
died February 13, 1916. After the deeds were executed, Mathe­
son continued to live on the homestead lot under circumstances 
which are related in considerable detail by the witnesses called 
by the respective parties. He died intestate and administration 
of his estate was taken by his brother. The lands were sold 
under a license issued in the Probate Court, and were purchased 
by the plaintiff in this action, who claims damages for trespasses 
alleged to have been committed upon the lands by the defendant. 
The latter justifies as one of the heirs of William Murray who 
died intestate.

The release of mortgage of June 26, 1903, is as follows:—
“Know all men by these presents, that I, William Murray of 

Elmfield, in the County of Pictou, farmer, the mortgagee named 
in a certain indenture of mortgage hearing date the 8th day of 
December in the year of our Lord, 1891, made between Angus 
S. Matheson, of Scotsburn, in the County of Pictou, farmer, of 
the one part, and the said William Murray of the other part, and 
duly registered in book 101, p. 89, of the books for the registry 
'of deeds for the County of Pictou ; for and in consideration of 
the sum of $250 to me paid by the said Angus S. Matheson at or 
before the ensealing and delivery of these presents, the receipt 
whereof in full payment and satisfaction of the said mortgage 
and of the bond or obligation therein mentioned and herewith 
delivered up to be cancelled do hereby acknowledge, have re­
mised, released and forever quit claim and by these presents 
do remise, release and forever quit claim unto the said Angus 
S. Matheson, his heirs, executors, administrators and assigns the 
said bond or obligation and all such sum or sums of money as 
are therein mentioned to be due and payable unto me the said 
William Murray, my executors, administrators or assigns.

And also, all the estate, right, title, interest, claim, property 
and demand at law or in equity which 1 the said William Murray 
under and by virtue of said mortgage or otherwise now have 
or hereafter may or can have, of, in to, upon or out of the lands 
and premises and the appurtenances thereof, in and by said 
indenture of mortgage conveyed situate at Rack Meadow >.
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Rogers* Hill, in the County of Piet ou, and in said mortgage N.8. 
particularly described.

To have and to hold, the said lands and premises unto said —LI 
Angus S. Matheson, his heirs and assigns, to his and their only Matiikson 
proper and absolute use, benefit and liehoof forever freed and ». '
absolutely diseharged from the said mortgage. ___

In witness whereof, 1, the said William Murray, have hereunto ' J
my hand and seal subscribed and set this 26th day of June, in 
the year of our Lord, 1903.
Signed, sealed and delivered 

in the presence of 
(Sgd.) (’has. E. Tanner.

(Sgd.) William Murray.
(L.S.)

With respeet to this release, the trial Judge decides that it 
operated as a eonveyanee to Matheson of any interest Murray 
might have in all or any of the three lots, however created ; ami 
he construes the words “or otherwise” in the release so as to 
cover whatever interest in the lands, if any, Murray may have 
acquired by the two deeds from Matheson. It is with deference 
that I express a different opinion. I think the Judge gives a 
meaning to the words “or otherwise” which cannot be main­
tained. The release is prepared on a printed form, and the form 
is endorsed “Release of Mortgage.” The words “or otherwise” 
are in print. I am of opinion that what was in the contempla­
tion of the parties was the release of the mortgage and that only, 
and that the rule of interpretation laid down by Lord Westbury 
in Directors of London d- South Western By. Co. v. Black more 
(1870), L.R. 4, H.L. 610, at p. 623, 39 L.J. (Ch.) 713, 19 W.R.
305, is apt in this connect ion :—

“The general words in a release are limited always to that 
thing or those things which were specially in the contemplation 
of the parties at the time when the release was given.”

Lord Ilardwiek, L.C., in Bainsden v. Hylton (1751), 2 Vcs.
Sen. 304. at p. 310, 28 E.R. 196. says:—

“If a release is given on a particular consideration recited, 
notwithstanding that the release concludes with general words, 
yet the law, in order to prevent surprise, will construe it to 
relate to the particular matter recited, which was under the 
contemplation of the parties intended to lie released.”

And again, in Lampon v. Corke (1822), 5 B. & Aid. 606,
106 E.R. 1312, Best, J., says at p. 611 :—

“If a party give a general release, it will undoubtedly extend 
to all debts then due. . . . But that must lie understood of a 
release without any previous recital qualifying its operations.
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If there he introductory matter, that will qualify the general 
words of the release.”

Durgin v. Busfield (1874), 114 Mass. 492, holds that when a 
mortgagee has an interest in mortgaged premises other than 
his interest as mortgagee, an assignment of the mortgage in 
common form passes only his interest as mortgagee and not his 
entire estate, and Barnstable Savings Bank v. Barrett (1877), 
122 Mass. 172, decides that when a mortgagee derives an inde­
pendent title to the mortgaged premises by an assignment to 
himself of a subsequent mortgage therein, a discharge of the 
original mortgage, written upon it, whereby he “releases and 
forever quit-claims” all his right, title and interest in and to 
“the within described premises” passes only his interest in that 
mortgage, and not his entire interest.

The questions submitted to the jury, and their answers thereto, 
are as follows:—(1) Did Angus S. Matheson execute the deeds 
mentioned in Q. (3) ? Yes. (2) Did Angus Matheson deliver 
these deeds to William Murray? Yes. (3) Were the deeds 
from Angus 8. Matheson to William Murray, dated May 7. 
1892, and May 18, 1892, respectively, intended by the parties 
thereto to he effective merely as security for what might bl­
owing by Matheson to Murray ? No. (4) If not so intended, 
was it intended by the parties thereto that they should become 
operative only on the death of Matheson ! Yes. (5) Was it 
the intention of the parties to these deeds that William Murray 
should get an interest in the lands before Angus Matheson "s 
death ? Yes. (6) Was it agreed between William Murray and 
Angus Matheson' that Angus Matheson should live on the pro­
perty and farm part of it? Yes. (7) Did William Murray pay 
to Angus Matheson the consideration money mentioned in the 
deeds in whole or in part? Yes. (8) Did Angus S. Matheson 
occupy the properties in question as exclusive owner from the 
time lie acquired the same until his death ? Yes. (9) What 
damages, if any, did the owner of the lands sustain by reason 
of the acts complained of between October 20, 1916, and May 14. 
1917! |16.

On these findings, as already stated, the trial Judge ordered 
judgment in favour of the plaintiff.

The first three findings among others are attacked by the 
plaintiff as being against the weight of evidence, and being such 
findings as viewing the evidence reasonably the jury should not 
have found. As to those numbered 1 and 2, there is ample 
evidence to support them, and evidence that is not contradicted. 
The evidence is all one way as respects the execution and delivery 
of the deeds. Kenneth Murray testified to such execution and
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delivery. But, it was contended, that there is no corroborât ion 
of his evidence as required by the Evidence Act, R.S. N.S. 1900, 
cli. 163. sec. 35. There is other material evidence to corroborate 
the evidence of Kenneth Murray. In addition to the acts of 
ownership claimed to have been performed by the Murrays, we 
have the deeds which speak for themselves. John A. Matheson’s 
evidence, if not an admission of the genuineness of his brother’s 
signature, is very nearly so. Goodwill Clarke testifies that he 
got one of the deeds from William Murray. 1). W. Mackay 
testifies to an admission made about 1910 by Angus Matheson 
that he (Matheson) could not sell the Plainfield lot because the 
Murrays owned it, and a year later to a similar admission as to 
the homestead lot and the Henderson lot. Clarence Mackay 
gives similar testimony. Daniel Murray says Matheson told him 
that the property was so fixed that his brother John A. Matheson 
could “get no catch on it”; and Alex. II. Murray’s evidence 
is to the same effect. There is, in my opinion, sufficient cor­
roboration to satisfy the requirements of the statute, and 1 do 
not think these two findings ought to be set aside.

Findings No. 3 and No. 7 were dealt with together by counsel. 
As to No. 3, the answer is based upon a consideration of tlie 
whole course of dealing between the parties; there is evidence 
to support the finding, and 1 do not think it can be held that tlie 
finding is one which could not properly be made by the jury. 
As to the finding No. 7, there is in support of it the acknowledg­
ment contained in the deeds and that furnished evidence upon 
which a jury could make a finding that there was some con­
sideration. 1 see no ground for setting aside this finding. Find­
ings Nos. 4, 5 and 6 will be considered later. Finding No. 8 
is attacked by defendant. The question and answer are:—

“(8) Did Angus J. Matheson occupy the properties in ques­
tion as exclusive owner from the time he acquired the same until 
his death? A. Yes.”

The jury are asked whether Matheson occupied the land in 
the quality of exclusive owner. It would he improper to ask 
the jury who was the owner in a case where title is in issue for 
that is a question of law to be decided by the Judge, on facts 
found. To ask if a party is the exclusive owner, in such a cas -, 
makes it, I think, a degree more objectionable. To ask if he 
acted as exclusive owner adds the defect of vagueness to the 
other objections. If it was meant to ask the jury whether Mnthe- 
son occupied or lived on the lands to the exclusion of the Murrays, 
it should. I think, be put in such or similar terms; and if 
answered in the affirmative, the finding would be open to the 
attack made upon it by the defendant. I prefer to set it aside 
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for the reasons that will l>e mentioned in considering findings 
Nos. 4, 5 and 6.

No. 4 is not attacked by either party. It must, however. In- 
considered in connection with Nos. 5 and 6. In No. 5 the ques­
tion and answer are:—

“(5) Was it the intention of the parties to these deeds that 
William Murray should get an interest in the lands before Angus 
Matiieson’s death ? A. Yes.”

With respect to this question, the trial Judge instructed the 
jury:—‘‘This is the same question over again. Counsel for 
defendant wanted me to put it in that form.”

And in his opinion, tiled after the verdict was returned, the 
Judge observes :—

‘‘The answer to the fifth question, which was put at the sug­
gestion of defendant’s counsel, must, if possible, be reconciled 
with the previous answer which I think is fully justified by tin- 
evidence. In order to so reconcile it, we must, I think, conclude 
that the jury meant, in answer to the fifth question, that the 
‘‘interest” therein mentioned was not an interest or estate in 
land as lawyers would understand it, but such an interest as ;i 
party would have, or might think he had, in property devised 
to him by a testator who was not yet dead.”

If this question is Q. 4 over again, it does not add anything to. 
or subtract anything from, the ease, if it raises the question 
whether Murray’s rights as grantee in the deeds were to become 
operative at once, then the answer is in conflict with the answer 
to question 4, which is not attacked by either party. Reading 
findings numbered 4, 5, 6 and 8 together, as they must be read, 
it is difficult, if not impossible, to give them a consistent mean 
ing. We can only conjecture what was in the minds of the jury 
in answering them. Where the findings are so difficult to in­
terpret, when to interpret them at all we have to enter the realm 
of speculation, I think the findings ought not to be allowed to 
stand. I would, therefore, set aside findings 5, 6 and 8, and 1 
also, which, though not attacked by either party, is so bound up 
with these others that it should not be allowed to stand ami 
restrict the findings of another jury. In my view, there ought 
to be a new trial of the issues dealing with the operation of the 
deeds and the occupancy of the lands described in the said deeds; 
in other words, that the findings numbered 1, 2, 3, 7 and 9 should 
stand and that there should be a new trial as to the issues covered 
or intended to be covered by those numbered 4, 5, 6 and 8.

As already stated, the ease has now been tried twice, and the 
costs occasioned by two trials, two appeals in this Court, and 
one appeal to the Supreme Court of Canada, far exceed the value
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of the lands in dispute, and it is desirable that there should be 
an early end to the litigation. This is more likely to be achieved 
by limiting the area of the questions to be submitted to the jury 
at the next trial, in the manner I have indicated; and 1 think it 
is in the interest of the parties that the matter should go to the 
jury, confined to the essential matters in dispute.

Counsel will Ik* heard on the question of costs when the rub­
is moved for.

HUEY v. DOOl>Y.
.Veto Brunswick Supreme Court, Appeal Division, Hnzen. C.J., McKeown.

CJ.y K.B.Ü., and Grimmer, J. September i.i, I9.il.
Coxtbacts (8VIIB—425)—Remodelling of pvbi.ic building—Tenders— 

Specifications—Sub-iontkact by contractor obtaining con­
tract—Specifications si bmitted to hvb-coxtractor incom­
plete—INSTBVCTIONS BY CONTRACTOR TO IX» THE WORK AND "I WILL
see you paid"—Construction—Liability—Statute of Frauds 
—Evidence.

Where a contract has been tendered for and accented for the 
repair of a building according to specifications which are before the 
parties at the time the contract for the work is signed, but the 
contractor in subcontracting for a portion of the work submits in­
complete copies of the specifications to the sub-contractor who bases 
his tender on such incomplete specifications and who upon dis­
covering that additional work is required, according to the original 
specifications, complains to the contractor who instructs him to do 
the work and he will see him paid, and the subcontractor com­
pletes the work, the contract which is entered into between the 
parties is not a guarantee but an original promise on which the 
contractor is liable and which does not fall within the Statute of 
Frauds.

[See Annotation on Contracts, 14 D.L.R. 740.]

Appeal by defendant from a County Court judgment in an 
action to recover the amount of extra work done by the plaintiff 
in repairing a public building. Affirmed.

I). Mull in, K.C., for appellant.
,/. F. II. Teed, for respondent.
The judgment of the Court was delivered by 
Grimmer, J.:—This action was tried in the County Court of 

the City and County of Saint John, before Armstrong, J., with 
u jury, and was brought to recover the sum of $12!) for work 
and labour alleged to be done by the plaintiff for the defendant 
under the following circumstances:—

The Department of Militia and Defence had procured what 
was formerly known as the Deaf and Dumb Institute in the 
Parish of Lancaster, in the City and County of Saint John, and 
being desirous of remodelling and making some addition thereto, 
asked for tenders for the work. Specifications were prepared

N.B.
App. Div.
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NB- and typed, but were not altogether complete, there being certain 
App Diy. NPa<‘es which apparently were intended to be filled in. The

---- work required to be done consisted of carpenter work, masonry.
Hvey painting, plumbing and beating. The defendant is a master 

Doody plumber and contractor, and being desirous of tendering for
___ the work, attended at the office of Capt. Aubrey B. Blanchard.

Grimmer, J. vvi,0 f}len commanded the engineering corps, M.D. No. 7, head­
quarters at Saint «John, and procured several copies of the speci­
fications. The plaintiff is a painter by trade, and was asked 
by the defendant to tender for the proposed painting, and for 
that purpose he handed him one copy of the specifications he had 
procured as stated. This did not call for the whitening of the 
ceilings or removal of paper from the walls of certain rooms, 
which were covered by the contract, and alabastining such walls. 
This work, however, as a matter of fact, was called for by pen 
and ink interlineation in some of the specifications, but was not 
in the one handed by the defendant to the plaintiff. The plaintiff 
estimated the work called for under the head of painting in the 
specification handed to him, and tendered for it at $390. The 
defendant having procured figures on the other branches, viz., 
mason and carpentry work, and having himself estimated on the 
plumber’s work, tendered for the work called for in the specifica­
tions at $5,128, which tender, however, v as later increased to 
$5,353. The original tender is as follows:—

“J. II. Doody, Saint John, N.B.
Contractor. Oct. 29th, 18.

Steam and Hot Water Engineering,
Sanitary Supplies and Specialties,

16 Canterbury Street.
Dept. Militia & Defence.

I hereby agree to do all the work in connection with changes 
to be made in the Deaf & Dumb Institution West St. John, ac­
cording to plans & specifications, for the sum of $5,128.00, Five 
Thousand One Hundred And Twenty Eight Dollars.

J. II. Doody.
Carpenter work, $2,073; masonry, $1,000; painting, $390; 

Plumbing heating, $1,665.
Enclosed please find certified check for 10% of tender.”
The tender was accepted, and Capt. Blanchard, acting for 

the Department, signed a contract for the work which was to 
be done according to the specifications signed by the parties, but 
it appears that none of the specifications were either signed or 
initialed by the parties. Having obtained the contract, the 
plaintiff and defendant proceeded with the work, and when the 
plaintiff came to the painting he discovered that the ceilings
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were to be whitened, the paper removed and the walls of certain N.B.
rooms calcimined. He called the defendant’s attention to the Ai>p~Diy
contract, telling him that this was not covered, and there is -i—
evidence that the defendant told him to go ahead and “1 will Huey
set* you paid.” It appears further the plaintiff told the de- d<*,iiy
fendant he would hold him responsible, and on another occasion ----
he was told to go ahead and it would be all right and he, the Grimmer, J. 
defendant, would see him paid. The work was proceeded with, 
and eventually completed. In January, 1919, the defendant sent 
to the Department of Militia and Defence an account in which 
he claimed extras, and among them $148.50 for the painting.
This came before Capt. Blanchard, who looked up the specifica­
tion for the work and discovered that the so-called extras for 
painting were covered by the original specifications of which 
Doody had produced to him a copy shewing that the extras 
claimed for as painting were included therein, and he thereupon 
refused to recognize the defendant’s claim in this respect. Doody 
thereupon, or at least shortly after, on February 3, accepted 
payment of the sum of $723, apparently as a final settlement of 
his claims against the Department of Militia and Defence, and 
gave the following receipt and release, viz. :—

“In consideration of cheque 7452 to the amount of seven 
hundred and twenty-three dollars and fifty cents ($723.50), bal­
ance due me on contract and extras for work done in the Deaf 
and Dumb Institute building at West Saint John, 1 hereby 
relinquish all further claims both for myself and on behalf of 
any of my sub-contractors for work done in the Deaf and Dumb 
Institute building at Saint John, either for contract or for 
extras, and agree to accept this amount as a final settlement.

(Signed) J. II. Doody.
(Signed) II. C. Parker, witness.
Saint John, N.B.
3 2/9.”

Having failed in his efforts to obtain payment, the plaintiff 
brought this action against the defendant, who set up as a reply 
thereto that the plaintiff’s contract was with the Department of 
Militia and Defence, and that it only was responsible. Further, 
that any orders for extras had been given in writing as required 
by his contract with the Department.

On the trial the plaintiff and defendant left certain questions 
to the jury, which, with their answers, read as follows: “Ques­
tions by plaintiff—1. Did the plaintiff perform the work for the 
value of which he brings this action? Yes. 2. Was such work 
part of his original contract with the defendant? No. 3. Was 
such work part of defendant’s original contract with the military
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N.B. authorities. Yes. 4. Did the defendant prior to or al»out the
App. Dlv. time the plaintiff began work, tell the'plaintiff to go ahead and 

do the work he was sued for and he would see him paid, or to
Hi .'EY that effeet ! Yes. 5. Did the defendant, after Captain Young 

had a talk with plaintiff on the occasion when the plaintiff, de­
fendant, Young and Hennessey were present, tell the plaintiff

Grimmer, J. to go ahead and he would see him paid ? Yes. 6. Did the mili­
tary authorities waive the provision in the specification and order 
and recognise claims for extras without order for same being 
given in writing? Yes. 7. What is the value of the extra work 
claimed for in this action ? $148.50. 8. Did the defendant at 
any time tell the plaintiff to go ahead with the work and lie 
would see him paid, or to that effeet? Yes.

Question by defendant—1. Was the contract made verbal 1\ 
between ('apt. Young and James Huey for extra work? No.”

Upon these answers the Judge ordered a verdict to be entered 
for the plaintiff. This the defendant afterwards moved before 
him to set aside and for a new trial, but after hearing the argu 
ment an order was made and the application refused, and it is 
from this application that the appeal is now taken.

The defendant relies in his appeal upon the following 
grounds :—1. Improper admission of evidence. 2. Improper re 
jevtion of evidence. 3. Mis-direetion. 4. Non-direction. 5. A 
point of law. 6. Verdict against evidence.

In respect to the first, the objection is that the original speci 
fication, which was admitted in evidence was improperly received, 
in that it was not identified by the signatures as required by tin 
contract. The evidence, however, very plainly discloses that at 
the time the contract was made the original specification was 
lying upon the table and was considered by the defendant, several 
copies of which had previously been given to him. It was not 
claimed nor shewn to be possible for the defendant or any on ■ 
else to have any other specification which could in any way 1». 
the original, but on the contrary, the defendant himself relied 
upon a copy of the specification which was put in evidence as 
No. 8 as being a correct copy, and this has in it an interlineation 
requiring the whitening of the ceilings for which this action was 
brought. I am, therefore of the opinion that this objection 
must fail.

In respect to the improper rejection of evidence, that whi li 
was offered was hearsay, and under all the rules of evident* 
would be clearly inadmissible, and the Judge was, therefore, right 
in rejecting the evidence.

The defendant has raised twelve separate objections to certain 
sentences or portions of sentences of the charge of the Judge to
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the jury, in relation to the specifications on which the plaintiff N.B. 
based his tender being different from that forming part of the A||p D|y
contract which the defendant signed. It appears from the evid- J__
cnee of the defendant himself, however, that changes were made Huey 
in the tender based on the specifications he received from the noonv
Department, and there is evidence, exs. 2 and 3, and by the latter ----
the amount of the tender was increased, as previously stated, onmmer, J. 
from $5,128 to $5,353. Grounds 1, 2 and 3 of these objections 
may be considered together and if the contention is correct there 
never was any contract between the defendant and the Depart­
ment, because there was no copy of specification signed by either 
of the parties. This contention surely cannot prevail, because 
in the first place the defendant could not make any contract 
unless he had specifications. The contract throughout requires 
the work to be done according to the specifications, and unless 
the defendant had access to and considered the specifications, he 
could not under any circumstances prepare or be in a position 
to make a tender for the work that was required to be done.
Then an examination of the bills in evidence which the defendant 
rendered from time to time, recognise an existing contract, work 
to lie done according to the specifications, and it clearly appears 
in evidence that specifications were upon the table and were con­
sidered at the time the contract was signed, and there is no 
evidence whatever that the specification referred to by the con­
tract was other than that which was put in evidence, and the 
jury by their answer so found it.

Numbers 4 and 5 may also be considered together, as they 
refer to a letter purporting to lie signed by the plaintiff and 
addressed to one Capt. Young. The letter was offered in evidence, 
subject to objection of plaintiff’s counsel. It had not been signed 
by the plaintiff or by the defendant, and the plaintiff testified 
it was not such a letter as he had dictated nor was it proved 
that it was. It would appear to have been better if the Judge 
of the County Court had rejected the letter, but having admitted 
it. 1 am satisfied that he properly charged the jury as to its legal 
effect, and there was no mis-direction in this respect.

There is nothing in the sixth objection.
As to the seventh and ninth, it appears that during the pro­

gress of the trial, counsel for the defendant sought to impress 
upon the jury that the question at issue in this case was whether 
or not the plaintiff had a cause of action against the defendant, 
or whether his claim should have been against the Department 
of Militia and Defence. This having been raised, the trial Judge 
directed the jury that they had nothing whatever to do with any 
claims the plaintiff might have against the Department, that the



120 Dominion Law Reports. [63 D.L.R.

C.A.

only issue was as to the claim made by the plaintiff against the 
defendant, and that they had nothing whatever to do with any 
claim which could be made against the Department, and in this 
1 agree that he was correct.

There is nothing in the 8th, 10th or other objections, and these 
grounds, therefore, fail.

I am also of the opinion there is nothing in the point of non- 
direction. The point of law is admitted to he based upon the 
assumption that there was a verbal contract between the Depart­
ment as represented by Young, the overseer of the work, and the 
plaintiff, for the performance of extra work and that the de­
fendant was a guarantor only and, therefore, not liable because 
the terms were not in writing. In reply, the plaintiff alleges 
that there was no contract in fact ever entered into between 
the Department and himself, and the jury have found that there 
was no such contract. There is also evidence that the statement 
by Young to the plaintiff to go ahead was made after the 
defendant had instructed the plaintiff to do the work and that 
he would see him paid. Also, the work for which the action 
was brought was part of the work which the defendant had, by 
his original contract, agreed and undertaken to do and so far 
as he was concerned was, therefore, not an extra, and 1 am of 
the opinion that the contract which was actually entered into 
between the plaintiff and the defendant was not a guarantee, 
hut was an original promise on which the defendant is liable 
and which docs not fall within the Statute of Frauds. 1 am 
satisfied the findings of the jury are amply supported by the 
evidence, and any other finding would, in my opinion, have been 
such as reasonable men could not properly make, and 1 am, 
therefore, of the opinion that this appeal must be dismissed 
with costs. Appeal dismissed.

IIILHLAXI) v. IIILSLAM).
Manitoba Court of Appeal, Perdue, Cameron, Fullerton,

Dennistoun and Metcalfe, JJ.A. March 2, 1922.
Constitutional Law (8IA—20)—Divorce—Right or appeal from 

King's Bench decision—B.N.A. Act. hec. 92 (14)—Court <>i 
Appeal Act R.S.M. 1913. cn. 43—King’s Bench Act R.8.M. 
1913, ch. 46—Construction.

In the absence of Dominion legislation, the Court of Appeal for 
Manitoba has jurisdiction to hear appeals from the Court of King - 
Bench in divorce actions. This jurisdiction is derived from st 
92 (14) of the B.N.A. Act under which the Provincial Legislatuic 
has power to provide for appeals in divorce actions and by the 
Court of Appeal Act, R.S.M. 1913, ch. 43, which gives the 
Court of Appeal jurisdiction to hear appeals from every judgment 
or decision of a single Judge of the Court of King’s Bench, this 
provision being wide enough to include appeals in divorce action .
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[Scott v. Scott (1891), 4 B.C.R. 316, and Broun v. Broun (1909), 
14 B.C.It. 142, not followed; Board v. Board, 48 D.L.R. 13, [1919] 
A.C. 958; Walker v. Walker. 48 D.L.R. 1, [1919] A.C. 947. applied. 
See Annotations, Divorce Law in Canada, G2 D.L.R. 1 ; 48 
D.L.R. 7.]

Appeal by petitioner from a judgment of the Kings Bench 
in an action for dissolution of marriage. Affirmed.

//. V. Hudson, for appellant.
E. BrowneAYilkinson, for defendant, respondent.
L.Carey, for defendant, co-respondent.
John Allen, K.C., for Attorney-General for Manitoba.
Perdue, C.J.M.:—The petitioner in this ease, a husband, 

applies for a dissolution of the marriage between himself and 
his wife, the respondent, on the ground of her adultery with 
one Reimar, who is added as a co-respondent. The respondent 
by her answer denies the charges of adultery, and alleges that 
the petitioner himself committed adultery with persons unknown, 
that he was guilty of cruelty towards her, that he expelled her 
from their house, and has refused to provide for and maintain 
her ever since, and that by his conduct lie conduced to the alleged 
adultery, if any, which she does not admit. By way of cross- 
petition she prays : (1) for a dissolution of the marriage ; (2) 
for the custody of her children ; (3) costs of the proceedings; 
(4) further and other relief. The co-respondent tiled an answer 
denying the charges of adultery, and claiming condonation of, 
and connivance at, the improper acts alleged.

The petition and cross-petition were tried In-fore the Chief 
Justice of the Court of King’s Bench, and he refused to grant 
the relief claimed by either and dismissed both. From this 
judgment the petitioner appeals.

At the opening of the argument on the appeal, counsel for the 
respondent raised the objection that no appeal lay in this Court 
from the decision of a single Judge in a divorce suit. Mr. Allen 
appeared for the Attorney-General of Manitoba and the argu­
ment on the preliminary objection was heard.

Counsel for the respondent relied mainly upon two decisions 
of the Supreme Court of British Columbia : Scott v. Scott (1891 ), 
4 B.C.R. 316, and Brown v. Brown (1909), 14 B.C.R. 142. In 
both of these cases it was held that the Full Court of the Supreme 
Court of British Columbia possessed no jurisdiction to hear 
appeals in divorce matters. Begbie, C.J., in giving the judgment 
of the Court in Scott v. Scott, proceeded upon the following line 
of reasoning, at p. 319 :—

“Now, an appellate jurisdiction can only Ik* given by a 
competent Legislature. The Colonial Legislature, previous to

C.A.

Bilsi.and

Bilsland.

Perdue,
C.J.M.
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('onfederation in 1871, while the eolony was still autonomous, 
hall admittedly made no express provision on the subject ; neither 
has the Dominion Parliament since 1871. The Provincial Legis­
lature, indeed, has declared that an appeal shall he to the Full 
Court here from all decisions of a single Judge. Hut since 
Confederation all matters concerning divorce are expressly re­
served to the Dominion Parliament ; and the Provincial 
Legislature, in purporting to give appellate jurisdiction, must 
he presumed to have contemplated such matters only as were 
within its own power, and not such matters as were expressly 
removed from its regulation. And even if the power of appeal 
. . . had been since Confederation expressly conferred on us by 
the Provincial Legislature, the gift would manifestly be illegal.”

With respect, I would say that if the alwive reasoning and 
conclusion are correct, the Full Court would have no power to 
hear appeals in actions on bills of exchange or promissory notes, 
which arc subjects of Dominion jurisdiction in the same manner 
as is divorce. If the same line of reasoning is correct, no appeal 
would lie to the Full Court or any provincial Appellate Court 
in an action against a Dominion railway company or in respect 
to any of the subjects enumerated in sec. 91 of the B.N.A. Act. 
Appeals in actions of the above nature have always been enter­
tained in provincial Appellate Courts, where there is no Dominion 
legislation to the contrary.

In Bruirn v. Brown, supra, the Full Court of British Columbia 
followed the decision in Scott v. Scott. Irving, J., who gave the 
judgment of the Court, referred to the introduction of the law 
of divorce into that Province by the proclamation of November 
19, 1858. lie says, at p. 145:—

‘‘It established what for convenience we may term the juris­
prudence of divorce. But it by no means follows that it 
introduced all the machinery designed by the framers of the 
Imperial statute to carry out that jurisprudence as it was 
proposed to he carried out in England.”

He points out that at the date of the proclamation the Court in 
existence in that colony consisted of only one Judge, and there 
was until 1871 a law-making power which had jurisdiction to 
amend the law introduced by the proclamation. He then goes 
on to say :—

‘‘Having regard to the fact that there was in 1858 no Court 
to which an appeal could he taken, it seems to us to he an 
impossible contention to support that, because the jurisprudence 
was applicable to the Colony, a right of appeal, when there was 
no Appellate Court, was also applicable.”

It appears to me that the Judges who decided Scott v. Scott
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and Brown v. Brown did not pay sufficient regard to sub-head Man. 
14 of sec. 92 of the R.N.A. Act, which confers upon the Legisla- ^
ture in each Province jurisdiction to make laws in relation to . .1
the administration of justice in the province, ‘ " the Uii.si.and

constitution, maintenance, and organization of provincial Courts, b„iu and 
both of civil and criminal jurisdiction, and including procedure — 
in civil matters in those Courts.” ,cj,Se’

Under sec. 101 of the same Act, the Parliament of Canada may 
provide for the establishment of additional Courts for the better 
administration of the laws of Canada. Parliament has not 
created a Divorce Court. The administration of the law of 
divorce, where it is in force in a Province, is therefore left to 
the Provincial Court having jurisdiction to apply that law :
Board v. Board, 48 D.L.R. 13, (1919] A.C. 956, 88 L.J. (P.C.)
165. If it is provided in the constitution of the provincial Court 
that the trial of the case shall take place before a single Judge 
in the first instance, and that his decision shall, on the application 
of either party, he re-heard and varied or reversed by the Full 
Court, this, it appears to me, would he within the powers con­
ferred by see. 92 of the R.N.A. Act. This right of appeal will 
apply even where the matter in litigation arose under one of 
the subjects included in sec. 91 of the R.N.A. Act, except 
criminal law, if there was no Dominion legislation already 
occupying the field. This conclusion may, I think, he drawn 
from the decisions of the Privy Council in AtVy-Ucn’l for 
Ontario v. Att’y-drn’l for Canada, | 1894] A.C. 189, 63 L.J.
(P.C.) 59, (dealing with provincial legislation in regard to 
voluntary assignments for the benefit of creditors) ; Tennant v.
Cnion Bank of Canada, | 18941 A.C. 31, 63 L.J. (P.C.) 25;
<i. T. lit/. Co. v. AtVy-dcn'l for Canada, [19071 A.C. 65, 76 L.J.
(P.C.) 23.

In Walker v. Walker, 48 D.L.R. 1, [1919] A.C. 947, 88 L.J.
(P.C.) 156, the Judicial Committee of the Privy Council held 
that the Divorce and Matrimonial Causes Act, 1857 (Imp.), eh.
85, introduced a substantive law of divorce which was part of 
the law of England as it existed on July 15, 1870, and that this 
law was made part of the substantive law of Manitoba by the 
Dominion Statute, 1888, eh. 33, sec. 1. It was also held in the 
same case that the Court of King’s Rench, under the King’s 
P.cnch Act, R.S.M. 1913, eh. 46, had jurisdiction to administer 
the law of divorce so introduced by the Dominion statute above 
mentioned.

In Board v. Board, supra, it was held by the Privy Council, 
following Walker v. Walker, that the English Divorce and 
Matrimonial Causes Act, 1857, had been introduced into the

9646
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Province of Alberta by virtue of the Dominion Act, 1886, eh. 25. 
The right of divorce had, before the setting up of a Supreme 
or Superior Court of Record in Alberta, been introduced into the 
substantive law of the Province. Their Lordships were of 
opinion that, in the absence of any express and valid legislative 
declaration that the Court was not to exercise jurisdiction in 
divorce, that Court was bound to entertain and to give effect to 
proceedings for making the right operative.

The Court of King’s Bench for Manitoba is bound, under the 
authority of Walker v. Walker and Board v. Board to administer 
the English law of divorce introduced into that Province. The 
practice and procedure in divorce cases in England may be 
followed (the King’s Bench Act, see. 11), or the Judges may, 
under sec. 53 of the King’s Bench Act, make rules for regulating 
the practice and procedure in such eases.

The right of appeal is, however, a matter of substance, and 
must be conferred by express enactment: Att*y-Qen*l v. SUlcm 
(1864), 10 ILL. Cas. 704, 11 E.R. 12(H), 10 Jur. 466, 12 W.R. 
641; Colonial Sugar Be fining Co. v. Irving, [1905] A.C. 369, 
74 L.J. (P.C.) 77. We find that enactment in sec. 48 of the 
King’s Bench itself, R.S.M. 1913, ch. 46. That section is as 
follows :—

“48. Save as provided in the next preceding section, every 
rule, order, verdict, judgment, decree or decision, made, given, 
rendered or pronounced by a judge of the court, may be set 
aside, varied, amended or discharged on appeal, upon notice 
by the Court of Appeal.”

Prior to the creation of the Court of Appeal in 1906, the 
appeal provided in the above section was to the “Court en banc” ; 
R.S.M. 1902, eh. 41, sec. 98. That is to say, the decision of the 
Judge who tried the case in the. first instance might be set aside, 
varied or discharged by the other Judges of the Court sitting as 
the Court en bane. This was part of the constitution of the Court 
of King’s Bench and was within the capacity of the Legislature 
of the Province. This power of re-hearing the decision of a 
single Judge was passed over to the Court of Appeal on the 
formation of that Court.

The Court of Appeal Act, R.S.M. 1913, ch. 43, continues the 
Court of Appeal as theretofore created. Section 6 is as follows :—

“6. The Court of Appeal shall be vested with and shall 
exercise all the rights, powers and duties which immediately 
prior to the twenty-third day of July, 1906, were held, exercised 
and enjoyed, under and by virtue of ‘The King’s Bench Act,’ 
or any other statute of this Province or of the Dominion of 
Canada, by the Court of King’s Bench sitting in banc and as a
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court of appeal from the judgment, decision, order or decree 
of a single judge, or verdict of a jury, or of a Surrogate Court 
judge or of a County Court judge, or verdict of a County Court 
jury.

(2) All applications for new trials and all appeals of the 
nature of those which, before the said twenty-third day of July, 
1906, were heard and disposed of by or before the Court of 
King’s Bench sitting in banc shall be brought before and heard 
and disposed of by the Court of Appeal, and the Court of King’s 
Bench shall not have or exercise any appellate jurisdiction.

(3) Nothing in this section shall be construed so as to take 
away the jurisdiction of the said Court of King’s Bench to sit 
in banc for the hearing and disposition of any matters other than 
appeals or applications for new trials which may come or be 
brought before it.”

The Judges of the Court of Appeal arc c.r officio Judges of 
the Court of King’s Bench and possess all the powers of the 
Judges of the last-mentioned Court (sec. 5).

The Court of Appeal was created by the Legislature of the 
province of Manitoba pursuant to the powers given by see. 92, 
sub-sec. 14, of the B.N.A. Act, and the Judges of the Court arc 
appointed by the Governor-General of Canada: The B.N.A. Act. 
sec. 96. 1 would take the liberty of quoting and adopting the 
remark made by Viscount Haldane, during the argument of 
Walker v. Walker :—

“It is within the competence of the Province to set up an 
Appeal Court. As we know, the Dominion Executive nominates 
the judges, but it is for the Province to set up the Court. Why 
should not they say the Court is to entertain every kind of 
appeal ?”

The statutes of the Province say that there shall lie an appeal 
to the Court of Appeal from every judgment or decision of a 
single Judge of the Court of King’s Bench. Clearly, this covers 
a judgment in a divorce proceeding, if the Provincial Legislature 
has power to grant such appeal.

Criminal law and the procedure in criminal law eases are ex­
clusively within the powers of the Dominion Parliament which 
has enacted a Criminal (’ode and Procedure, and made provision 
for appeals in criminal cases (secs. 1007-1023). Decisions under 
these powers afford no aid in the present case.

The English law of divorce introduced into Manitoba by the 
Dominion statute of 1888 was that existing on July 15, 1870. The 
Judge Ordinary was empowered by the Act of 1860, ell. 144 
(amending the Act of 1857), to hear all matters arising in the 
Court including petitions for dissolution and nullity, and in these

Bn.Ki.Axn.

BlI.8I.AXI).

Perdue, c.j.m.
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an appeal was given from the Judge Ordinary to the House of 
Lords by the Aet of 1868, eh. 7, sec. 3. This appears to have 
been the condition of the law as regards appeals on July 15, 1870.

The spirit and intention of the English law was that there 
should he an appeal from the decision of a single Judge in 
dissolution and nullity. An appeal to the House of Lords from 
a Judge of the Court of King’s Bench for Manitoba is not 
feasible. By the constitution of our Courts all appeals from such 
Judge in civil cast's must he made to the Court of Appeal. It 
appears to me that in order to carry out the spirit and intention 
of the English law of divorce so introduced into the law of 
Manitoba, there should he provision made for an appeal from 
the decision of a single Judge to an Appellate Court. 1 have 
come to the conclusion that, in the absence of Dominion legisla­
tion on the subject, the Legislature of the Province has power 
to provide for such appeal. I would, therefore, overrule the 
preliminary objections without costs.

As to the merits of the case, I agree with the judgment 
pronounced by the Chief Justice of the Court of King’s Bench, 
and would dismiss the appeal with costs.

Cameron, J.A.:—The important question of the right of 
appeal to this Court is here raised by the counsel for the co­
respondent. It is argued that there can he no right of appeal 
from a decision on a petition for dissolution of marriage to this 
Court in addition to, or in substitution for, the right of appeal 
to the House of Lords given by the Divorce and Matrimonial 
Causes Act, eh. 85, 1857 (Imp.). When first presented, this 
contention seemed to me to he entitled to weight, especially as 
it has the support of decisions in the British Columbia Courts. 
The discussion on the argument before us and further con­
sideration have, however, convinced me that the objection to the 
jurisdiction of this Court is not well taken. It seems to me 
impossible to read the decisions of the Judicial Committee of the 
Privy Council in Walker v. Walker, 48 D.L.R. 1, [1919] A.C. 
947, and Board v. Board, 48 D.L.R. 13, [1919] A.C. 956, without 
being led to the conclusion that they involve the conclusion that 
this Court has appellate jurisdiction in divorce proceedings 
To hold otherwise would point to the conclusion that the Court 
has no jurisdiction in actions arising out of matters which ar-‘ 
within the ambit of the powers of the Dominion Parliament 
under the B.N.A. Act, a contention that cannot be seriously 
maintained.

1 think the right of appeal in divorce matters given by tin 
Dominion Act of 1888 must be taken as one to be worked out 
in accordance with the legislation and conditions existing in
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this Province. The substantive law giving a right of appeal 
would not he effective without a tribunal to enforce it, and the 
jurisdiction accrues when the tribunal is created. The right 
to appeal and the procedure by which that right is made effective 
are clearly distinguishable. The Dominion Act of 1888, in so 
far as it introduced the English divorce law into this Province, 
must Ik» read with the provisions of the B.N.A. Act and with 
those of our own provincial legislation. These considerations 
are, in my opinion, Imriie out by the decisions referred to and 
the numerous other authorities cited on the argument.

1 have read the judgments of the other members of the Court 
and agree with their conclusions.

C.A.

Bilhland 

BlI.HI.AND. 

Fullerton, J.\.

Fullerton, J.A. :—This appeal is from the judgment of the 
Chief Justice of the Court of King’s Bench dismissing a petition 
for dissolution of marriage.

Counsel for the respondent takes the point by way of pre­
liminary objection that this Court has no jurisdiction to hear 
an appeal in a divorce matter. In support of this position he 
cites the cases of Scott v. Scott, 4 B.C.R. 316, decided by the 
Pull Court of British Columbia in 1891, and Brown v. Brown, 
14 B.C.R. 142, decided by the same Court, though composed of 
different Judges, in 1909. These cases undoubtedly held that 
the Full Court of British Columbia had no jurisdiction to hear 
appeals in divorce matters.

The view taken by both Courts was that as “marriage and 
divorce” is within the exclusive competence of the Dominion 
Parliament under the B.N.A. Act, provincial legislation in pur­
porting to give appellate jurisdiction, must be presumed to have 
contemplated such matters only as were within its own power. 
In other words, the Courts evidently took the view that a Court 
established by the Province could not give effect to rights 
conferred by Dominion legislation.

It appears to me that the language of the Privy Council in 
the cases of Walker v. Walker, 48 D.L.R. 1, and Board v. Board, 
48 D.L.R. 13, if not the actual decisions themselves, makes it 
clear beyond question that the objection taken to the jurisdiction 
nf this Court is not tenable.

In the Walker ease, the Privy Council held that the Divorce 
and Matrimonial Causes Act, 1857 (Imp.), eh. 85, enacted a 
substantive law' of divorce which by virtue of (1889) Can., eh. 33, 
see. 1, is in force in this Province, and that the Court of King’s 
Bench had jurisdiction to administer that law. The point taken 
regarding the jurisdiction of the Court was not that the Legis­
lature of Manitoba had no power to clothe the Court of King’s 
Bench of Manitoba with jurisdiction over divorce, but that it
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Man- had not done so. Viscount Ilaldane, who delivered the judgment, 
c A said on this point (48 D.L.R. 1, at p. 6) :—
----- “A further point has, however, been raised by the appellant.

Bii.hland it is that the Dominion Parliament, even assuming that it 
Du bland introduced new substantive law on the subject, had committed

---- no jurisdiction to the Courts of Manitoba to apply such law,
Fullerton, j.a. HI1(j that the Legislature of Manitoba had not, when constituting 

its Supreme Court, endowed it with power to do so.”
His Lordship then refers to the words of the jurisdictional 

clauses of the King’s Bench Act, R.S.M. 1913, eh. 46, and holds 
them sufficiently wide to confer the jurisdiction.

In the Board case the words “conferring jurisdiction on the 
provisional Courts” were by no means clear. The same law 
Lord, delivering the judgment of the Privy Council in this case, 
after holding that the words used were sufficient, went on to 
say (48 D.L.R. 13) at pp. 17, 18:—

“But the matter dot's not rest here. The right to divorce 
had, before the setting up of a Supreme and Superior Court of 
Kecord in Alberta, been introduced into the substantive law of 
the Province. Their Lordships are of opinion that, in the 
absence of any explicit and valid legislative declaration, that the 
Cour' 'vas not to exercise jurisdiction in divorce, that Court was 
bom lo entertain and to give effect to proceedings for making 
that right operative. Had the Legislature of the Province 
enaeted that its tribunals were not to give effeet to the right 
which the Dominion Parliament had conferred in the exercise 
of its exclusive jurisdiction, a serious question would have arisen 
as to whether such an enactment was valid. But not only is there 
no such enactment but, on the mere question of construction of 
the language of the Provincial Act of 1907, their Lordships are of 
opinion that a well-known rule makes it plain that the language 
there used ought to be interpreted as not excluding the jurisdi- 
tion. If the right exists, the presumption is that there is a Court 
which can enforce it, for if no other mode of enforcing it is 
prescribed, that alone is sufficient to give jurisdiction to the 
King’s Courts of justice.”

By sec. 92 (14) of the B.N.A. Aet, the Provincial Legislator 
is given exclusive power to make laws in relation to 

“the administration of justice in the province, including the 
constitution, maintenance and organisation of provincial Courts, 
both of civil and of criminal jurisdiction, and including pro­
cedure in civil matters in these Courts.”

Under this power the Provincial Legislature, in the year 1906. 
by ch. 18 (Man.) constituted “The Court of Appeal” and gave 
it jurisdiction to hear appeals from “every rule, order, verdic t,



63 D.L.R.] Dominion Law Reports. 129

judgment, decree or decision, made, given, rendered or pro­
nounced” by a Judge of the Court of King’s Bench.

Upon what ground can it bo urged that lieeausc a judgment 
herein involves divorce law the jurisdiction of the Court is 
excluded ?

If the Provincial Legislature has power to constitute the Court 
of King’s Bench and give it jurisdiction to try divorce petitions, 
it would seem to follow as a matter of course that it has power 
to constitute a Court of Appeal and give it jurisdiction to hear 
appeals from judgments rendered in such proceedings. I can 
see no possible argument against such a conclusion. Almost 
daily the Court is hearing appeals from judgments involving 
substantive law enacted by the Dominion Parliament. The Bills 
of Exchange Act, R.8.C. 1906, ch. 119, the Bank Act. R.S.C. 
1906, ch. 29, and the Railway Act, R.S.C. 1906, eh. 37, are 
familiar examples. Take for example the Bills of Exchange 
Act. It contains no provision authorising a provincial Court 
to try actions or hear appeals, but it could not be seriously 
suggested that the jurisdiction of the Court of Appeal is excluded 
in such matters. Divorce legislation stands on no different plane, 
both being substantive law enacted by the Dominion Parliament. 
Doubtless the Dominion Parliament might pass legislation saying 
that there should be no appeal from a decree in a divorce matter, 
hut in the absence of any such legislation, 1 am clearly of opinion 
that an appeal lies.

It was said that the Divorce and Matrimonial Causes Act, 
18.77, ch. 85, provides for an appeal to the House of Lords, but 
this provision manifestly is inapplicable in this Province. The 
Divorce and Matrimonial Causes Aet did two things: (1) it 
enacted a substantive law of divorce and matrimonial causes; 
and (2) it created a new Court and provided for an appeal from 
that Court. The Dominion statute, 1888, ch. 33, only introduced 
the law of England in so far as applicable to this Province. 
The substantive law contained in the Divorce and Matrimonial 
Causes Act was applicable but clearly the portion of that Act 
which referred to the Courts was quite inapplicable, and in 
consequence was not introduced. Any appeal, therefore, must 
he created by the Province under sec. 92, sub-sec. 14 of the 
B.N.A. Act.

Man.

C.A.

Bll.NI.AM) 

BlI.NI.ANI).

Fuller-ion, J.A.

I would overrule the objection taken to the jurisdiction of 
this Court.

In so far as the merits of the appeal are concerned, 1 can see 
no reason for interfering with the judgment of the Chief Justice. 

I would dismiss the appeal with costs.
9—63 D.L.R.
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Dennistoun, J.A. :—The jurisdiction of this Court to hear 
any appeal in a divorce proceeding having been challenged, it 
is necessary to pass upon the point before dealing with the merits 
of the case, which were argued subsequently.

Counsel for the Attorn- Nouerai of the Province appeared 
and strongly supported the jurisdiction of the Court.

The Attorney-General for Canada was not represented, though 
duly notified.

In my view, this Court has jurisdiction to hear appeals in 
divorce matters, and that view is founded upon two grounds :—

(1) That the substantive law of England relating to divorce, 
which was introduced into Manitoba as of the year 1870, by 
the Dominion statute of 1888, eh. 33 ( Walker v. Walker, 48 
D.L.R. 1), included a right of appeal to which effect would be 
given so soon as there was constituted in the Province a Court 
with general appellate jurisdiction (Board v. Board, 48 D.L.R. 
1 :

In 1888, when the Dominion Act referred to introduced the 
English law of divorce into Manitoba, there existed in this 
Province the Court of King's Bench, to which was entrusted 
the administration of justice in respect to the enforcement of 
that law. The Court, as then constituted, had the general juris­
diction of a Superior Court to try causes and to hear appeals. 
Causes were tried before a single Judge with or without a jury, 
and appeals were heard before the Full Court sitting en banc.

Subsequently, in the year 1906, there was substituted for the 
Court of King’s Bench en banc in so far as general appellate 
jurisdiction was concerned, the Court of Appeal as it now exists. 
The constitution of a provincial Court to exercise general 
appellate jurisdiction is a matter which is peculiarly within tin- 
jurisdiction of the Province (the B.N.A. Act, sec. 92 (14)), and 
until the Dominion has set up Courts of its own and deprived 
the provineial Courts of jurisdiction in respect to matters within 
the exclusive competence of the Dominion, it is necessary to 
hold that such provincial Courts are authorised to administer 
justice in respect to Dominion rights, or to affirm that bare 
rights have been created and no machinery whatsoever provided 
for their enforcement.

The Court of King’s Bench has jurisdiction to try divorce 
cases under the ruling of the Judicial Committee in Walker v. 
Walker, supra, and the Court of Appeal has general appellate 
jurisdiction under the Court of Appeal Act, eh. 43, R.8.M. 
1913, see. 6, the appellate jurisdiction of the Court of King’s 
Bench being taken away by the same section. Appeals which
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were formerly heard by the Court of King’s Bench en banc 
must now lie heard by this Court of Appeal. If the Court of 
King’s Bench sitting cn banc had jurisdiction to hear divorce 
appeals, the Court of Appeal has that jurisdiction now, for see. 
48 of the King’s Bench Act expressly says so.

It appears very clearly that the divorce law as it existed in 
England in 1870, included a right of appeal. Vide 1857, eh. 85, 
secs. 9, 10, 55 and 56, as amended by 1858, eh. 108, sec. 17; and 
further by I860, eh. 144, sees. 1 and 3; 1868, eh. 77. That right 
of appeal may be summarised as follows:—

(1) There was a right of appeal to the House of Lords from 
the judgment of the Judge Ordinary in dissolution and nullity 
eases.

(2) There was a right of appeal to the Full Court from the 
judgments of the Judge Ordinary in all other eases, and the 
decision of the Full Court was final.

Was that right of appeal a matter of substantive right or 
was it a matter of procedure only? If it were a matter of 
substantive right, it was part of the law of divorce which was 
introduced into Manitoba in 1888.

It is well settled that a right of appeal is a matter of substance. 
It must be conferred by legislative authority. It does not exist 
in the nature of things.

In Att’y-Gcn't v. SUlem (1864), 10 ILL. Cas. 704, 11 E.R. 
1200, 10 Jur. 446, 12 W.R. 641, Lord Westbury, L.C., says at 
pp. 720, 721 :—

“The creation of a new right of appeal is ‘ y an act 
which requires legislative authority. The Court from which 
the appeal is given, and the Court to which it is given, must 
both be bound, and that must be the act of some higher power. 
It is not competent to either tribunal, or to both collectively, to 
create any such right. ... A power to regulate the practice ol a 
Court does not involve or imply any power to alter the extent 
or nature of its jurisdiction.”

Colonial Sugar Refining Co. v. Irving, [1905] A.C. 369, 74 
L.J. (P.C.) 77; Doran v. Jewell (1914),' 16 D.L.R. 490, 49 Can. 
8.C.R. 88.

The substantive right of appeal is part of the same law which 
gives a right of divorce. The right of appeal exists, and this 
Court possesses the necessary appellate jurisdiction to make that 
right operative. It is not a question of the jurisdiction of the 
Provincial Legislature to give a right of appeal. The right of 
appeal is as much a part of the law which was brought into 
force in this Province as is the right of divorce itself.

Man.
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J.A.
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If this Court cannot entertain appeals in divorce suits, the 
only remedy of a dissatisfied suitor is an appeal by leave to the 
Privy Council, which in the vast majority of eases would be 
equivalent to a denial of the right altogether.

In Board v. Board, supra, Lord Haldane, referring to the 
right to divorce which had been introduced into the Province 
of Saskatchewan before the setting up of a Superior Court, says 
(48 D.L.R.) at pp. 17, 18:—

“If the right exists, the presumption is that there is a Court 
which can enforce it, for if no other mode of enforcing it is 
prescribed, that alone is sufficient to give jurisdiction to the 
King’s Courts of justice. In order to oust jurisdiction, it is 
necessary, in the absence of a special law excluding it altogether, 
to plead that jurisdiction exists in some other Court.”

(2) The Dominion Parliament having introduced into Mani­
toba the law of divorce, which deals with a civil right, without 
making any express provision as to the enforcement of that 
right, the administration of justice relative thereto, falls to the 
Province under sub-head 14 of see. 92, of the N.B.A. Act, until 
the Dominion takes further legislative action in respect to the 
matter, and ousts the jurisdiction of the Superior Courts of 
Manitoba. While the field is clear the Province may freely make 
laws in relation to the administration of justice in respect to 
the enforcement of civil rights of both provincial and Dominion 
origin. G.T.It. Co. v. Att’y-Gcn’l for Canada, [1907] A.C. 65, 
75 L.J. (P.C.) 23.

Clement, J., in his book on the Canadian Constitution, at 
p. 545, says:—

“The better view would appear to be that, given a law creating 
a right to divorce or judicial separation, the administration of 
that law would lie part of the administration of justice in the 
Province, and would prima facie fall to provincial Courts con­
stituted under provincial legislation—subject always, of course, 
to the power of the Dominion Parliament to constitute additional 
Courts under s. 101, and to regulate procedure in divorce cases, 
if so disposed.” This view is referred to with approval by 
Martin, J., in Sheppard v. Sheppard (1908), 13 B.C.R. 486, 
at p. 519.

Sir. Lefroy, in Canada’s Federal System, at p. 552, puts it 
this way :—

“It comes, then, to this, that though the provinces alone have 
general jurisdiction over the administration of justice in the 
province by virtue of No. 14 of section 92, the Dominion parlia­
ment may deal with the matter, so far as is necessary to the 
complete and effectual exercise of one of its own enumerated
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powers ; but, of course, in the absence of such Dominion legisla­
tion, the power to legislate remains in the province.”

Lord Dunedin has crystallised the decisions of the Judicial 
Committee on the subject in a sentence:

“First, that there can be a domain in which provincial and 
Dominion legislation may overlap; in which case neither legisla­
tion will be ultra vires if the field is clear; and secondly, that 
if the field is not clear, and in such a domain the two legislations 
meet, then the Dominion legislation must prevail.” G.T.R. Co. 
v. Att’y-Gen'l for Canada, (1907] A.C. 66, at p. 68.

Causes of action which have !>een created by Dominion 
statutes, such as the Railway Act, the Rank Act, the Rills of 
Exchange Act and other Acts which will be recalled, are now 
tried in Provincial Courts of both original and appellate juris­
diction. In my view, the right to divorce is in exactly the same 
position. If the right of appeal lie denied in one case, it should 
be denied in all.

In all these cases a bare right of action having been created 
and left to the King’s Courts for enforcement, it becomes the 
duty of the Provincial Courts, so long as they are the only 
Court vailahle, to apply existing remedies for the enforcement 
of such rights. Ubi jus ibi remedium. They are the King’s 
Courts established by the Province under the authority of the 
R.N.A. Act, and until Dominion Courts are established and 
jurisdiction withdrawn from such Provincial Courts and 
expressly committed to other Courts, the former have the fullest 
jurisdiction in respect to the administration of all the law which 
exists, no matter whence its source of origin.

It must be noted that these general remarks are not to include 
criminal law, for by see. 91 (27), such law, including the 
procedure in criminal cast's, is expressly reserved to the Dominion 
and the Dominion has occupied the field, lley. v. Eli (1886) 
13 A.R. (Ont.) 526; Reg. v. McAuley (1887), 14 O.R. 643; Hex 
v. Carroll (1909), 14 R.C.R. 116; Reg. v. Beale (1896), 11 Man. 
L it. 448; Rex v. llarvie (1913), 9 D.L.R. 432, 18 R.C.R. 5. 
Moreover, bankruptcy law and Exchequer Court cases have been 
specifically withdrawn from the Provincial Courts, and com­
mitted to Dominion Courts, constituted and controlled by 
Dominion legislation.

Similar action may possibly be taken in respect to the 
administration of divorce law by Dominion Divorce Courts, hut 
until such Courts are constituted, the Superior Courts of this 
Province are charged with the duty of administering that bav­
as part of the general body of law which falls to their care.

C.A.
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J.A.
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Lord Kenyon, C.J.. in Birklcy v. Pretgrave (1801), 1 Best 
220, at p. 226, 102 K.R. 86, put it that:—

“If the law confer a right it will also confer a remedy. When 
once the existence of the right is established, the Court will 
adapt a suitable remedy, except under particular circumstances 
where there are no legal grounds to proceed upon.”

The right to rehear a case and correct error is in my view 
within the jurisdiction of the Province as part, and a most 
essential part, of the administration of justice within that 
Province, and it must be presumed that the Dominion Legisla­
ture intended that right to be exercised, or there would have 
been express legislation to the contrary.

The Courts of the Province of British Columbia have taken 
the view that there is no right of appeal in divorce matters: 
Scott v. Scott, 4 B.C.R. 318; Brou n v. Brown, 14 B.C.R. 142. 
The circumstances under which the Courts of that Province 
received jurisdiction direct from England were different from 
those under which the law was introduced into this Province 
by the Dominion Legislature. Moreover, we have now the 
opinions of the Judicial Committee in Walker v. Walker and 
Board v. Board to guide us. For these reasons it is unnecessary 
to consider the conclusions arrived at by the Judges of British 
Columbia for whose opinions I have great respect.

I would affirm the appellate jurisdiction of this Court in 
divorce matters, but upon the merits 1 would dismiss this appeal 
with costs, as I am in i te agreement with the views of 
the Chief Justice of the King's Bench who tried the ease, and 
refused the prayer of the petitioner.

Metcalfe, J.A., concurs in the judgment of the Court.
Appeal dismissed.

R. G. LONG v. THE KING.

Exchequer Court of Canada, Cassels, J. January 27, 7922.

Bailment (gill—28)—Contract—Obligation of Crown ah bailee- 
reason able care—Tout—Contractual relationship.

By a contract under teal, entered into between the suppliant and 
the Crown, suppliant ag. ved to deliver a certain number of gaunt­
lets for the use of the RAM. Police, equal in every respect to the 
sample submitted by them. These were delivered, and upon exam­
ination, a large proportion thereof were rejected as not up to 
sample.

The rejected gauntlets we e marked with an ordinary lead 
pencil mark, easily removed, and shipped back to suppliant, who 
returned them to Ottawa becau e so marked. This mark was re­
moved by the employees of the C-own and in some instances the 
surface of the leather was Injured hi the process.

46
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Held: That the Crown In the right of the Dominion of Canada Can.
may be liable as a bailee, and that after the rejection of the gaunt ------
lets herein it became an involuntary bailee, liable only for want of Ex. C.
reasonable cave. Its employee having chosen to erase the marks in ------
question it became liable for whatever damage arose by reason R. G. Long 
of the way in which the erasing was done, llrabant »l Co. v. The v.
King, [1895] A.C. 632. 64 L.J. (P.C.) 161. 44 W.R. 157, applied. The King.
That as in this case the damage arose out of something done by ------
an officer and servant of the Crown under a contract, the Crown cassels, J. 
was liable to make good any damage arising out of its contractual 
relations with the subject.

Petition of right on behalf of suppliant herein seeking to 
recover from the Crown the sum of $1,858.41 with interest as 
compensation for the damage done to the gauntlets delivered 
by them to the Crown and rejected by the Crown.

Harold Fisher, K.C., and P. Sherwood, for the suppliant.
E. F. Newcombc and 11. II. Ellis, for respondent.
Cassels, J. :—This is a petition of right on behalf of R. (1.

Long Co., Limited, a corporation having its head office in the 
City of Toronto. It is necessary to refer to some of the allega­
tions set out in this petition. It alleges that by a contract under 
seal, dated July 19, 1920, entered into between the suppliant 
and Ilis Majesty, represented therein by the Honourable the 
President of the Privy Council of Canada, the suppliant agreed 
to deliver free of all charges, at the Royal Canadian Mounted 
Police Store House at Ottawa, 1,000 pairs of brown leather 
gauntlets equal in every respect to an accepted sample sub­
mitted by your suppliant, and Ilis Majesty agreed to pay to the 
suppliant $3.50 for every pair of gauntlets accepted in accordance 
with the conditions in the said contract contained. The 4th 
allegation is:—

“That His Majesty, by his servants, returned to your suppliant 
529 pairs of the gauntlets so delivered, but the said gauntlets 
were found by your suppliant to have, whilst in possession of 
Ilis Majesty, been so defaced by markings of blue crayon or 
some similar substance as to be rendered valueless and unsale­
able. That your suppliant, therefore, refused to accept the said 
gauntlets and returned the same to His Majesty. That 
subsequently, His Majesty’s servants, in undertaking to remove 
the said markings, so injured the substance and destroyed the 
colour of the said gauntlets, that they remain of no substantial 
commercial value.”

And the suppliant claimed the sum of $1,858.41, with interest.
In this petition the right of the Crown to reject the number 

of gauntlets in question does not seem to have been disputed.
The ground of complaint is that the gauntlets so rejected had 
been so defaced and injured while in the possession of the Crown 
as to entitle the suppliant to damages. The damages being
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Ex. C.

Can. claimed as at the value of the contract price for these 500 odd 
pairs of gauntlets.

The case came on before me for trial at Ottawa, on November 
R. G.^ Lono 1921. It was proved before me beyond reasonable doubt 
Tuk kino, that tin* rejected gauntlets were not up to the sample, and were

---- not in accordance with the terms of the contract. It was shewn,
i.hssh*. j. |,owever> that instead of these gauntlets being marked with a 

blue crayon or some similar substance so as to be rendered 
valueless and unsaleable, the mark was made with an ordinary 
lead pencil which could be easily removed, as shewn by the 
witness Ilackett, when one of the marks was removed within 
the space of a minute or so in my presence. The rejected 
gauntlets were shipped back to the petitioner at this time. Had 
the petitioners acted as they should have acted, they could easily 
have removed these pencil marks which would have left the 
gauntlets in the same state as when they were shipped to Ottawa. 
Instead of that, however, they returned them to Ottawa, and 
according to the evidence of the witnesses for the Crown, the 
pencil marks were erased and the gauntlets returned.

At the trial three or four samples of gauntlets, which were 
claimed to have been injured, were produced to me, shewing 
that in the process of removing the marks, some slight injury 
had been done to the surface of the leather of which the gauntlets 
were made. I was not satisfied to determine the ease on these 
samples, and directed that all the gauntlets that were rejected 
should be sent to Ottawa, and the gauntlets examined in my 
presence. Two large boxes of gauntlets were opened on January 
13, 1922, and an examination was made on that day, and on the 
following day, January 14. It appeared that in 1k>x Number 1. 
331 pairs of gauntlets were examined. Of these 331 pairs of 
gauntlets, I found that 226 pairs showed no appreciable indica 
tions of damage or injury ; 105 pairs were selected by the counsel 
for the petitioner for further examination. 1 think it is quite 
clear that while, with a minute scrutiny, some of these 105 pairs 
had the appearance of having been injured in the process of 
removing the pencil-mark, it would have been an easy matter 
to have restored the gauntlets ro their original condition when 
first received by the Mounted Police.

In the other box, 183 pairs of the gauntlets were examined, 
and 116 pairs were placed aside for further examination.

It was conceded before me that the Crown can be held liable 
as bailee, and 1 think this concession is in accordance with tin- 
law. This was so determined in the east» of Brabant cl* Co. v 
The King, [1895] A.C. 632, 64 L.J. (P.C.) 161, 44 W.R. 157.
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It was contended by Mr. Newcoinbe on liehalf of the Crown 
that if any injury was done to the gauntlets, it was in the nature 
of a tort, and the Crown would not be liable for tort committed 
by its officers or servants. My opinion is, while in the ordinary 
case between subject and subject, an action might have been 
brought in tort, nevertheless in this case the obligation of the 
Crown rests upon a contract, and the Crown is liable to make 
good any damage arising out of its contractual relations with 
the subject.

After the examination which 1 have referred to on January 13 
and 14,1 desired to have Hackett recalled with the view of enabl­
ing me to arrive at the quantum of damage. I am of opinion that 
the damage was trifling. Hut, 1 wished to be assisted in arriving 
at the measure of damage. I, therefore, suggested that Mr. 
Hackett should be recalled, and that he should go over these 
gauntlets which had been put aside for further examination, 
and I appointed the Monday following for this purpose. I 
thought, as 1 stated, that the alleged defacement could be 
removed at very slight expense, but on Monday I was notified 
by counsel for the petitioner that they declined to appear or 
to agree upon any examination by Hackett or by any other 
person, and they claimed the right to have the matter left as it 
was left at the trial with the subsequent examinations to which 
I have referred. On this state of facts, any further investigation 
ceased, as 1 could not take upon myself to have Hackett or anv 
other person assist me in the matter of arriving at the amount 
of damages that should be allowed.

In my opinion, after a fairly exhaustive examination of the 
authorities, I think the Crown, after the rejection of the gaunt­
lets. became what Bailey, J., in the case of 01,<11 v. Smith (1815), 
1 Starkie 108, described as an involuntary bailee, and they 
were only liable for want of reasonable care. Benjamin on Sales, 
6th ed., p. 889, may be looked at.

The Crown having chosen to erase these marks, ami there 
living some slight damage, 1 think they are liable, but the damage 
is trifling. 1 think that if the petitioners are allowed the sum 
of ^00 that it will be more than ample to have covered any 
damage to these rejected gauntlets.

I, therefore, allow the petitioner the sum of $50, and under 
the circumstances of the case, 1 think there should be no costs 
to either party.

Ex. C.

R. G. Lon.. 
v.

Tiik Kim..

4:»ssi-k ,i.

Judgment accordingly.
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t'MTKR GRAIN GROWER* v. MrltAK AMI Itl'R. MI X. OF
i.un.i; BOW.

Alberta Supreme Court, Appellate Division, Scott, CJ., Beck anti 
Ili/mlmaii, .1.1, \. Man'll I III,!,I.

Liens (§1—2)—Fob tiie price of seed chain—Municipal Districts Seeii 
Grain Act 1918 Alta., ch. 10—Construction—Enforcement 
of lien—Municipal Districts Act 1911-12 Alta., ch. 3— 
Application.

A purchaser of land under an agreement for sale where there 
is no evidence to show that he was not in the occupation of the 
land at the time of making an application for and receiving an 
advance with which to purchase seed grain, is a ‘‘farmer therein 
resident" within the meaning of the Act, notwithstanding that he 
has leased the premises on the same day as that on which the 
advance is made, and the crop grown by the tenant is subject to 
the lien under sec. 8 of the Act. <

While the provisions of the Municipal Districts Act 1911-12 Alta., 
ch. 3, secs. 305 and 306, are made available for the collection of the 
moneys out of the land and goods, affected, such remedy is in add I 
tion to and not exclusive of the common law remedy and the muni 
cipality having a lien is entitled at any time the crops are available 
to enforce It by seizure and sale and in case there happened to be 
no crop or it was disposed of in such a way as to deprive them of 
their lien then the provisions of the Municipal Districts Act are 
available.

Appeal from the order of Ives, .1., who dismissed an appeal 
from the Master in Chambers, dated May 13, 1921, allowing 
the appellant to interplead herein.

A. M. Sinclair, K.C., for appellant.
Lcgh Walsh, for respondent.
The judgment of the Court was delivered by
Hyndman, J.A.:—The facts may be summarised as follows: 

On or alsmt May 15, 1920, one Welsh applied to the said 
municipality, under the provisions of the Municipal Districts 
Seed Grain Act, 1918, eh. 10, for an advance with which to 
purchase seed grain. He represented that the seed was required 
for sowing on the s.w. *4 13-11-22 w.4, the property of one 
Annie Bradley, Welsh, being the purchaser thereof, under an 
agreement of sale. Miss Bradley gave her formal required 
consent to the advance. As a result Welsh was supplied with 
seed grain to the value of $276.85, and executed the following 
document, which was duly registered, in acknowledgment thereof.

“Exhibit ‘D’—Form B. (Section 10).
LIEN.

I, Ray L. Welsh, of the Municipal District of Little Bow No. 
98 in the Province of Alberta, farmer, having obtained an 
advance of seed grain from the said municipal district to tin- 
value of two hundred seventy-six and 85/100 dollars, for which 
1 have this day given said municipal district my promissory
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note, payable on demand, with interest at the rate of seven 
per cent, per annum, whieh said seed grain is to be sown on 
h.w. section 13, township 11, range 22, west of the 4 meridian 
in said province, hereby agree that the said amount and interest 
shall be and remain a lien and charge upon all crops grown 
upon the said lands during the current year, and shall also la* 
a charge upon said lands.

Signed at Barons, in the Province of Alberta, the 15th day 
of May, A.D. 1920.

J. A. (low. R. L. Welsh.
(Witness sign here). (Borrower sign here).
Make two of these : seo.-treas. to retain one ; 
send the other to the Land Titles Office within thirty days. 
(Endorsement).

Copy of document registered as 2120 O. W. on June 15, 1920.
Land Titles Office, Calgary.”

This is in accordance with the form prescribed by the Act.
In December, 1920. said Welsh notified the municipality that 

the grain grown upon the said land was stored in the elevator 
of the United Grain Growers at Nohleford in the name of the 
said McRae. Inquiries revealed the fact that the grain had 
been shipped to the Fort William elevator of the said company, 
and the secretary-treasurer of the municipality notified the 
United Grain Growers of the lien of the respondent.

Upon the receipt of such notice the Grain Growers applied 
as a stakeholder to the Court for leave to interplead, respecting 
the moneys in its hands as the proceeds of the grain and upon 
the return of the originating notice both parties agreed that 
the matter should be decided summarily by the Master.

It appears that McRae occupied the land under an undated 
lease from Welsh, but which, apparently, was made the same 
day as the advance.

By this lease, Welsh agreed in consideration of the sum of 
$365 “value received,” to deliver to the appellant “one-half 
of all crops grown on the S.W. Vi 13, 11, 22 W4 for the year 
1920.” It was further agreed by the parties to this lease that 
McRae could harvest all the crop, and that he would pay for 
half the twine, threshing and hauling expenses ; the said Welsh 
agreeing to pay the other half of these expenses.

The said crop was to be equally divided at threshing time. 
The lessor also agreed to refund to the lessee all monies (sic) 
which might tie incurred in seeding operations over and above 
the said sum of $365.

Appellant first objects that the defendant never had a lien 
under see. 8 of the Act, inasmuch as the advance was not made

Alta.

App. Dlv.
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140 Dominion Law Reports. [63 D.L.R.

Alta.

App. Dlv. 

Unw
Gkowkks

McRae and 
Rvk. Mvn.

Little Bow.

Hyndinan, J.A.

to a person being a “farmer therein resident,” and the advance 
cannot Ik* said to have been made to “a tenant” as the advance 
was in fact made to Welsh. I cannot see upon what ground 
this can be upheld, as it seems clear that Welsh was the equitable 
owner of the land under agreement with the registered owner, 
and there is nothing to shew he was not in occupation of the 
land at the time of the advance. The municipality surely cannot 
be held responsible for what took place subsequently between 
Welsh and other parties such as McRae. The latter would In­
bound by the lien, it having been obtained in the regular wax 
and registered in the manner prescribed by the statute.

The second objection is that the municipality is not liable, 
there being no evidence that the demand note required by sec. lu 
was not produced and definitely proved. As to this, 1 cannot 
see upon what ground the appellant can reasonably object. 
The note was not produced, it is true, but ex. “D” admits that 
such note was given, and there is no evidence to the contrary 
effect. Even had a note not in fact been given, I do not see 
that it would make any serious difference. In my opinion, see. 
10 is directory only for the protection of the municipality, and 
is merely additional to the security of the lien.

The document, ex. “D,” is what creates the lien on the crops, 
and not the giving of the note.

The point which was chiefly relied on at the argument was 
that if the municipality ever had a lien, that proceedings should 
have been taken in accordance with sub-sec. 3 of sec. 10, which 
reads :—

“(3) It shall be the duty of the secretary-treasurer to enforce 
any such lien on behalf of the municipal district if the full 
amount of principal and interest due under the demand note 
be not paid prior to December 31 of the year in which the note 
is given ; and the remedies provided by the Municipal Districts 
Act for the collection of taxes, with costs, by distress or suit 
shall be available for the collection of the said indebtedness at 
any time after the date herein mentioned.” 
or, under see. 11, sub-sec. (1), which enacts:—

“11. Any sum which may be owing by any person to a muni 
cipal district upon a promissory note given in payment of an 
advance of seed grain under the provisions of this Act and under 
the authority of a by-law passed hereunder shall, whether such 
sum has been demanded or not, Ik* deemed to be and shall be a 
special rate assessed upon such person in respect of the land 
upon which such seed grain was, according to the application 
or promissory note or lien agreement given therefor, intended 
to be sown and upon such land, and shall from the time of tin-
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making of the seed grain advance for which such note was 
given, Ik* a charge upon such land, and the council of the muni­
cipal district is hereby authorised and empowered to take all 
proceedings by declaration of charge, foreclosure or otherwise 
necessary to realise said special rate, with costs, at any time 
after the thirty-first day of December of the year in which the 
charge was created.”

It is contended that any lien created by the Act is only 
enforceable under the provisions of the said Act as contained 
in the above sections, that the Act itself does not provide any 
procedure for enforcing the lien except as set forth in the 
sections referred to and the municipality is, therefore, limited, 
in enforcing its rights to the provisions of secs. 305 and 306 
of the Municipal Districts Act, 1011-12, ell. 3.

If this contention is correct, then there is no right or power 
in the municipality to take any steps or proceedings to enforce 
its claim of lien until after December 31 of the year in which 
the advance was given. This would mean that, after the 
harvesting of the crop, the liorrower is given an entirely free 
hand to deal with and dispose of the crop as he sees fit, and the 
municipality and other parties concerned (such as an owner 
who has consented to the advance as Miss Bradley did in this 
case) must stand by and see a possibly dishonest borrower ship 
out the whole of the crop with the intention of defrauding his 
creditors and the lienholder. That surely cannot have been 
the intention of the legislature when providing for a lien against 
all the crops grown on the land, for the seeding of which the 
advance was made.

Whilst the machinery for collection of the moneys out of the 
land and goods affected under the Municipal Districts Act is 
made available, 1 do not think it is exclusive of the common law 
remedy which the municipality would have, once a lien is created, 
but is in addition thereto.

It seems to me, therefore, that the municipality having such 
lien was entitled at any time the crops were available, to enforce 
it by seizure and sale, or in case there happened to be no crop 
or it was disposed of in such a way as to deprive them of their 
lien, then the provisions of the Municipal Districts Act is made 
available.

A further point remains, that is, the grain having been 
disposed of to the Grain Company, can the proceeds Ik* followed 
and attached.

The grain being subject to the lien, McRae’s interest therein 
was charged therewith and he, in fact, liecame a trustee to the 
extent thereof.

Alia.

App. Dlv.
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In 13 Hals., p. 159, see. 192, it is said:—
“As between cestui que trust and trustee and persons claiming 

under the trustee otherwise than by purchase for valuable eon 
sidération without notice, all property belonging to a trust, 
however much it may Ik* changed or altered in its nature or 
character, and all the fruits of such property, whether in its 
original or in its altered state, continue to lie subject to or 
affected by the trust. (Pennell v. Dcffcll (1853), 4 DeG. M. A 
(J. 372, C. A. per Turner L. J. at p. 388). Upon this rule is
based the doctrine of following trust property.............. Hence if
property has lieen sold, whether rightfully or wrongfully, the 
cestui que trust, can take the proceeds of sale if he can identify 
them. There is no distinction between a rightful and a wrongful 
disposition of the property as regards the right of the beneficial 
owner to follow the proceeds.”

There is no question as to the origin of the grain in this case, 
it being admitted that it was grown on the land in question, so 
that identification is complete.

The grain having been converted into money by McRae himself, 
the question of the method which the municipality should have 
adopted to realise upon the grain does not arise1.

The conclusion, in my opinion, therefore, must be that tin- 
proceeds of the grain upon which the municipality had a good 
and valid lien being identified, they must be held to stand in the 
place and stead of the grain itself, and consequently subject to 
the respondent’s claim.

The appeal should be dismissed, with costs on the District 
Uourt scale.

Appeal dmnisseil.

I'KEKRIKG v. FARMERS' EXCHANGE RANKERS ANI> 
WEYRl’RN SECURITY RANK.

Naskatchcwan Court of Appeal, Haultaln, C.J.H., Lamont, Turgcon ami 
McKay, JJ.A. March 6, 19*2.

Subrogation (I VIII—36)—Two parties owners ok la no—One party
MORTGAGING T11EIB UNDIVIDED INTEREST—SALE OK LAND FOB TAXES
—Redemption—Right ok party redeeming to lien in priority
TO MORTGAGE.

The plaintiff and the defendants, the Farmers’ Exchange Bankers 
are the registered owners of certain land. The Farmers' Exchange 
Bankers gave a mortgage of their undivided interest in the land 
to the defendant, the Weyburn Security Bank, the municipal taxes 
on the land were not paid and the land -vas sold by the municipalliy, 
in order to protect her interest in the land the plaintiff was com 
pelled to pay the whole of the tax punhaser's claim, together with 
other expenses, and later paid the municipality the taxes for 1!*:'".
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The Court held that the plaintiff was entitled to a lien ui>on the 
land for one-half of the amount expended by her to redeem the 
land and pay the 1920 taxes, but as she was partly to blame for the 
non-payment of the taxes she was only entitled to priority over the 
mortgage to the extent of one-half of the monies paid by her on 
account of the taxes, leaving out of consideration all other items of 
expense occasioned by her delay and that of her co-owners.

[See Annotation on Subrogation, 7 D.L.R. 168.1

Appeal by defendants from the trial judgment (1921), 61 
D.L.R. 79, 14 S.L.R. .142, in an action claiming a lien on certain 
property in priority to a mortgage. Affirmed, hut amount 
reduced.

.1/. A. Miller, for appellants.
F. F. ('oilins, for respondent.
The judgment of the Court was delivered by
TvrgBON, J.A. :—The respondent and the defendants, The 

Farmers’ Exchange Dank, are the registered owners of the 
north-east quarter of section 35, in township 7 and range 3, 
west of the third meridian. On July 31, 1917, the Farmers’ 
Exchange Hankers gave a mortgage upon their undivided interest 
in the land to the defeiSlant, the Weyburn Security Dank. This 
mortgage1 was registered in the proper Land Titles Office on 
September 31, 1917. The municipal taxes upon the land were 
not paid and the land was sold in due course by the municipality, 
and the tax sale purchaser acquired the right to have the title 
to the land transferred to him free from all incumbrances, unless 
it was redeemed by payment to the registrar of land titles 
before the time limited by the Arrears of Taxes Act (eh. 103, 
R.S.S. 1920), of the amount paid by the tax sale purchaser, 
plus a penalty to him of 10%, and other items of expense 
enumerated in see. 50 of the Act. The amount paid by the tax 
sale purchaser would include the taxes due to the municipality 
at the time of the sale. The respondent, being desirous of wiving 
her interest in the land and being unable to do so unless she paid 
the whole of the tax sale purchaser’s claim, together with the 
other expenses, redeemed the land by paying this amount, which 
amounted to $260.58. Later, she paid to the municipality the 
sum of .$79.25 for the taxes for the year 1920. The issue of this 
appeal is between the respondent and the appellant mortgagees, 
who dispute the respondent’s right to a lien upon the land 
taking priority of their mortgage, for one-half of the monies 
expended by her as above set over in order to prevent the land 
being lost.

The trial Judge found in favour of the re> , and, in
my opinion, his judgment is right in principle, although I think
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it should be reduced in amount for reasons which I will state 
later on.

The right in equity of persons, not being mere volunteers, to 
a lien upon property for money expended by them upon such 
property is laid down in the following language in volume 37 
of the Encyclopaedia of Law and Procedure, at p. 443 :—

“A person, who, in order to protect his own interests or rights 
in property, is compelled to pay an existing obligation against 
the same, such as a mortgage or other lien, is entitled to In* 
subrogated to the rights of the creditor whose debt he paid and 
to the lien of the encumbrance discharged ; and he thereby 
becomes an equitable assignee and may keep the mortgage alive
and enforce the lien for his own lienefit.............. The same rules
apply where one having an interest in land discharges the lien 
of a judgment or decree thereon, and although the lien is lost 
at law, equity will keep it alive until the obligation impressed 
upon the legal title in favour of the payer is met.”

The rule set out above arises out of the adoption in equity 
of the civil law doctrine of subrogation. One of its objects is to 
prevent one person from benefiting without cost to himself by 
the act of another done under compulsion on his behalf and to 
his advantage and to that other person’s loss or expense. It 
was held in the case of The Queen v. O’Bryan (1900), 7 Can 
Ex. 19, that the doctrine of subrogation is part of the law of 
Nova Scotia, and it was applied in Ontario in the case of Abell v. 
Morrison (1890), 19 O.R. 669. In my opinion equity will apply 
the doctrine to the ease ltefore us, ltecause, undoubtedly, the 
respondent here did at her own expense, and in order to save 
her own interest in the land, confer a great benefit upon the 
appellants by preserving their mortgage, which would have 
disappeared entirely from the land if the tax sale purchaser 
had not been paid off. It would Ik* most inequitable, in my 
opinion, to allow the appellants to enjoy the full lienefit of the 
sacrifice she was compelled to make without being called upon 
to furnish her proper compensation.

But what is proper compensation ? The trial Judge allowed 
the respondent one-half of the full amount paid by her to the 
registrar of land titles upon the redemption. After careful 
consideration, I have come to the conclusion that this amount 
is excessive, in respect of the mortgagees, although it is proper 
as against the co-owner. It must be borne in mind that she is 
partly to blame for the delay in paying the taxes on the land 
which brought about the tax sale and occasioned the expenses 
chargeable upon the redemption, in addition to the original 
amount of the taxes. Had she taken steps to pay these taxes
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earlier, these extra expenses would not have been incurred, and 
her co-owners, the mortgagors, were no more Itound to take these 
steps than she was herself. She seeks relief in equity, but will 
equity relieve her, even in part, for the payment of sums of 
money which never would have become payable had she exercised 
greater diligencef 1 think not. No diligence on her part could 
have prevented taxes being imposed upon the land yearly, and 
in my opinion she had the right to pay the whole of these* taxes, 
as she did subsequently to the redemption for the year 1920, 
and to claim a lien upon the land for so doing, but 1 do not 
think she ought to be put in a better position as against the 
mortgagees than if she had done so.

Now, as to the nature of the lien which the respondent should 
have against the land, it is evident that the language of the rule 
of subrogation cannot be applied literally to this ease* as it is 
given in the text-lmoks. The tax sale purchaser's right, which 
the respondent extinguished, was to have the land transferred 
to him free of all incumbrance*; the right of the municipality, 
in case the taxes for 1920 had not been paid, would have been 
to proceed to a tax sale under the provisions of the statute. 
These remedies should not, I think, in the first ease, and cannot 
in the second cast1, be given to her. But equity will not be 
defeated by a mere difficulty of procedure, and will create its 
own lien in order to protect her. I think, therefore, that the 
trial Judge was right in ordering that the respondent have a 
special lien against the land for one-half of the amount expended 
by her to redeem the land and to pay the taxes of 1920, but, in 
variation of his judgment, I think that such lien should have 
priority over the appellants’ mortgage to the extent of one-half 
of all monies paid by her on account of taxes only, leaving out 
of consideration all other items of expense occasioned by her 
delay and that of her co-owners. The items of account are not 
before us, so the exact sums to be paid in the formal judgment 
will have to be ascertained to the satisfaction of the registrar. 
The amount of the lien against the interest of the Farmers’ 
Exchange Bankers in the land will remain as provided in the 
judgment, but the amount of the lien to take priority of 
appellants’ mortgage will be reduced in accordance with the 
above directions.

Judgment accordingly.
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Que. REX v. HILEHKI.

K B. Quebec Court of King's Bench, Appeal Side, Martin, Greenshiclds,
Guerin, Tellier, and Rivard, JJ. Montreal, June 28, 1921.

1. Evidence (5VIII—674)—Confessions and admissions—Warning by
ARRESTING OFFICER—SVBKKgVENT STATEMENT TO MAGISTRATE AND 
OTHER PERSON IN AUTHORITY — PROOF THAT STATEMENT MADE 
VOLUNTARILY.

The fact that the arresting officer duly warned the prisoner in 
respect of any statement the latter might make, does not dispense 
with the necessity for a magistrate or other person in authority 
receiving a statement from the prisoner again warning the 
prisoner that any statement he might make could be used against 
him al the trial. ll is not hi hr assumed that the RtRt——< 
made to others in authority were voluntary because of the warn 
ing by and voluntary statement to the arresting officer.

2. Evidence (SVIII—670) — Statement by accused to person in-
authority—Prisoner's protestation of innocence with a<
COM PAN YI NO STATEMENT OF FACTS—NECESSITY OF WARNING IF 
STATEMENT to be used to shew guilt.

The rule requiring proof that a statement made by the accused 
to a person in authority was made voluntarily applies not only to 
admissions of guilt but to protestations of innocence accom 
panted by assertions or admissions of circumstances having a 
material bearing on the question of guilt and to be used against 
him at the trial.

Appeal by defendant from a conviction for murder.
Beauchamp and Elliott, for the accused.
./. A. Parent, for the Crown.
Martin. J. I concur in the views expressed by Mr. Justice 

(Jreenshields in his notes of judgment herein and would quash 
the conviction and order a new trial for the reasons stated by 
him.

Qreensuiei.dk, J. : — At the March term of the Court of 
Kings Bench (Crown Side) held in the district of Ottawa the 
accused was convicted of the crime of murder. The learned 
trial Judge granted a stay of execution upon the application 
of counsel for the prisoner, and proceeded to state a case for 
the consideration of this Court. Two questions of law were by 
the learned Judge reserved for consideration: 1. Was there 
error in law in admitting as evidence statements made by the 
prisoner to the witnesses, Victor Phaneuf, Regis Clement and 
T. Uodman? 2. Was there error in law on the part of the pre­
siding Judge, occasioning substantial wrong or miscarriage, in 
failing to instruct the jury as to the difference between man 
slaughter and murder in the premises?

I shall dispose of the second question reserved at once. As 
a general rule, where a jury is by law permitted to find ultern-
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ative verdicts, the trial Judge should direct the jury as a matter 
of law, that this could be done. In the case of murder, it is 
most desirable that the trial Judge should instruct the jury 
as to the difference between murder and manslaughter, and tell 
the jury, in law, that a verdict of manslaughter might be ren­
dered. At the same time, a failure to do so does not render 
null a conviction for murder. In the present case, taking the 
Judge’s charge as a whole, I do not believe that there was a 
miscarriage of justice by reason of the non-direction of the 
trial Judge. The murdered men were shot to death, and even 
though the proof would go to establish that there had been a 
fight or quarrel, I would not quash the verdict because the 
trial Judge did not, in so many words, tell the jury that they 
might find a verdict of manslaughter. I should answer the 
second question in the negative.

The first question is more difficult, and is entitled to more con­
sideration. Perhaps no part of the criminal law, during the 
last century, has received more attention from members of the 
Bench and Bar than that dealing with the admissibility or in­
admissibility of so-called confession, statements or declarations 
made by a suspected or accused person, or a person in custody 
charged with the commission of an offence.

It is elementary that there is a well defined dividing line 
between a confession of guilt made by an accused, and a state­
ment or declaration made by the same person. As far back as 
Lord Hale a confession was known and called a “Conviction.” 
Hawkins calls it “The highest conviction that can be made.” 
There was no question of evidence. It was treated as a mere 
matter of recording a man as guilty because he had confessed.

A statement or declaration made by an accused, on the other 
hand, far from being an admission of guilt, might be an em­
phatic denial of all knowledge of or participation in a crime.

When, however, one or other is offered in evidence by the 
Crown to establish the guilt of a prisoner, the rule of law 
governing their admissibility or rejection does not greatly 
differ, as was pointed out by an eminent Judge, who said:

We take it that the admission of a fact or of the bundle of 
facts from which guilt is directly deducible, or which within 
or of themselves import guilt may be denominated a confession; 
but not so with the admission of a particular act or acts or cir­
cumstances which may or may not involve guilt, and which 
is dependent for such result upon other facts or circumstances 
to be established. It is not necessary that there be a declara­
tion of an intent to admit guilt; it is sufficient that the facts
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admitted involve a crime and these import guilt, or, as put by 
Mr. Wharton, “I am guilty of this,” and this imports the 
admission of all the acts constituting guilt.

A prisoner may make a declaration or statement which may 
contain a denial of guilt, but according to the rule of law, 
if any of such statement or declaration is allowed to go to the 
jury, the whole must go, and in such statement or declaration 
there may be found admissions which are inconsistent with 
innocence, though in another part of the statement innocence 
may be vigorously asserted. By way of illustration: A prisoner 
may deny guilt, and at the same time may assert in support 
of his denial, that at the time when and place where the crime 
was committed, he was far from the scene. If the Crown suc­
ceeds in bringing him, by other proof, to the scene of the crime, 
when and where committed, his denial would operate to his 
prejudice.

Many reasons might be given why Criminal Courts, in con­
sidering the admissibility of statements or declarations, have 
applied practically the same rule as that governing confession, 
even when the statement or declaration does not contain a clear 
admission of guilt.

The question with which I am dealing furnishes a fair illus­
tration of what I mean. The statements or declarations made 
by the prisoner to the three witnesses, Phaneuf, Godman and 
Clement, far from admitting guilt, contain a clearly stated 
denial of participation in the crime. There is found in these 
statements an admission that the prisoner was present at the 
scene of the murder.

The prisoner’s statement, made to the witness Clement, a 
Provincial detective, and a person in authority, contains the 
following admissions: (a) That the prisoner was at the scene 
of the murder; (b) That certain clothes in the possession of the 
Crown and produced at the trial belonged to him, the pri­
soner; (c) That there were blood stains on these garments; 
(d) That the blood was that of a chicken which the prisoner 
had killed.

The Crown conclusively proved by the testimony of Dr. 
Dcrome, that the blood stains on the clothes wrere those of a 
human being. Without the statement of the accused admitted 
in evidence, no proof of the ownership of the clothes was made. 
So too, the statement of the prisoner as to the source ami 
origin of the blood stains, being in direct contradiction with 
the testimony of Dr. Derome, no doubt seriously prejudiced 
the jury against him.
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Upon full consideration of the whole matter, my opinion is 
that the prisoner was convicted upon the testimony of the wit­
ness, Clement, proving statements or declaration made to him by 
the prisoner.

1 have made these preliminary observations to lead up to the 
statement, that in answering this question I think we ought to 
apply the same rules as to the admissibility of the testimony 
that we would apply if the statements or declarations could be 
called a “confession.”

The rule of law controlling the proof of a prisoner’s guilt 
by an admission of his own statement has l>een stated and re­
stated in one form or another from time almost immemorial and 
ad nauseam. I take one stated by the Privy Council in Rex v. 
Ibrahim, (1914J A.C. 599, 83 L.J.P.C. 185, 24 Cox C.C. 174. 
Lord Sumner in that case said :

“It has long been established as a positive rule of English 
criminal law, that no statement by an accused is admissible in 
evidence against him unless it is shewn by the prosecution to 
have been a voluntary statement, in the sense that it has not 
been obtained from him either by fear or prejudice or hope of 
advantage exercised or held out by the person in authority.”

If a person is suspected of or charged with the commission 
of a crime, he may voluntarily, without menace or threat, with­
out promise or inducement, talk as to him seems best. It is 
recognised, however, that when a person in authority pro­
ceeds to question a prisoner in his custody, or before him, the 
very fact that he is a person in authority puts upon him the 
obligation of warning the prisoner of the danger of making any 
statements; that he has nothing to hope or fear if with that 
knowledge he docs make statements which may be used against 
him..

1 come to a consideration of the facts in the present ease. 
The prisoner was taken in custody by one Phaneuf, and from 
the time he was taken in custody Phaneuf was a person in 
authority so far as the prisoner is concerned. Phaneuf 
was the Chief of Police in the town of Kippewa, 
in the neighbourhood where the murder was committed. 
The arrest was effected in the city of Ottawa, some 
distance from Kippewa. It was made on the 11th of August. 
It would appear that Phaneuf warned the prisoner. 1 have 
no doubt that the warning, so far as Phaneuf was concerned, 
fulfilled the requirements of the law. After this warning the 
prisoner made statements to Phaneuf. These statements were 
made in the city of Ottawa on the lltli of August. The trial
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Qu<‘ Judge permitted proof to be made by Phaneuf of these state-
K O merits. They did not eontain an admission or confession of

guilt. Emphatic denial of participation in the crime, on the 
Rkx contrary, is found.

Sii.kmki. It would appear that Phaneuf kept the prisoner in custody 
in Ottawa until the 15th of August. He then took him. us a 

<*-***'• prisoner, charged with murder, to Kippewa. Arriving there 
he took the prisoner I ref ore one Hodman, a Justice of the Peace, 
having territorial jurisdiction in that place. The magistrate, 
or Justice of the Peace, proceeded to receive statements from 
the prisoner. No warning was given to the prisoner by Hod 
man. Phaneuf was present. The prisoner’s statement was re­
duced to writing. The prisoner was asked to sign, and did 
sign the written statement, and the magistrate took the pri­
soner’s solemn declaration, having the same effect as an oath 
to the truth of the statement. |Note (a).) The learned trial 
Judge, notwithstanding the prisoner’s objection, admitted 
proof of the statement; permitted the product ion of the st ab­
luent, and its contents were read to the jury.

The learned Judge in his stated ease says:
“Counsel for the defence objected to the production of this 

document but the same was allowed to In* produced inasmuch 
as the accused had been previously warned by Chief Phaneuf 
at the time of his arrest on the lltli of August.”

The statement did not greatly differ from what had Ireen 
previously made by the prisoner to Phaneuf. It amounted to 
a eorrolmration of the previously made statement, but was re 
inforced by the sanctity of the prisoner's oath.

I am of opinion that the magistrate was a person in authority. 
I am of opinion that the Crown should have established the ful­
filment of the condition necessary before being permitted to 
establish the statements made to the witness Hodman, and In- 
fore Irving permitted to produce and read to the jury the 
solemn declaration made by the prisoner.

If after a prisoner is arrested, and when in custody, and 
after being warned by the person who effected his arrest, In- 
make's statements to that person, and the Crown wishes to ob­
tain corroborative proof, and brings the prisoner Irefore an 
other person, being a person in authority, my opinion is that 
the law requires that that other and second person should warn 
the prisoner that any statements made by him might lie used 
against him at his trial. I do not wish to Ire understood t<> 

(s) See Canada Evidence Act, R.8.C. 11106, ch. 146.
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hold that if a prisoner wishes to make a solemn declaration be­
fore a magistrate, and asks him to witness his solemn declara­
tion, and voluntarily does so, that it may not be used against 
him.

So far as the stated case shows, the -hief of police Phaneuf, 
took the prisoner to (lodman for the very purpose of obtaining 
what was obtained. To give judicial sanction to such a prac­
tice, in my opinion, would not only be dangerous, but in con­
flict with the well established ami recognised rules of law in 
such cases governing.

Hut there is more. Some time previous to the ‘21st of August, 
one Clement, a provincial detective, employed upon the case, 
and being a person in authority, found certain clothes, a pair 
of trousers and a vest, lie believed them to be the clothes of 
the prisoner, and worn by him at the time of the murder. 
He found on these clothes what he believed to be blood stains. 
His belief was correct, truite properly, ami as part of his duty, 
lie took possession of the clothes. He delivered them to an 
eminent analyst, Dr. Demme, for the purpose of ascertaining 
if possible the nature of the blood with which the clothes were 
stained. The analysis satisfied tin- doctor that it was human 
blood, lie so reported. After having got this information, on 
tin- 21st of August, the detective ('lenient paid a visit to the 
pri oner, and alone with him questioned him. lie gave no warn­
ing to the prisoner, ami the prisoner made statements. This 
is what the trial Judge has to say alsmt it in his stated case:

“Secondly: Detective Kegis Clement of the Provincial Police 
swore that he first saw the accused on the 21st of August, 1920, 
when he had a conversation with the accused concerning the 
crime, and that he did not put the accused on his guard pre­
vious to questioning him. It was brought out in evidence that 
the accused was warned by Clement on the 22nd of August, 
when he was taken into his custody. The defence objected to 
the evidence of the conversation which took place on the 21st, 
hut the Court ruled that it should be admitted, inasmuch as the 
accused had already been warned by Phaneuf on the lltli of 
August.”

It would appear that up to the 22nd of August, the prisoner 
was in the custody of Phaneuf, but on the latter date Clement 
questioned the accuser about the clothes and alnmt the blood 
stains on the clothes. The prisoner admitted the clothes be­
longed to him. He was questioned as to the blood stains, and 
called upon to explain their presence, he, apparently, gave the 
first explanation that came to his mind, lie said the blood was
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that of a chicken which he had killed. Clement got all In* 
wanted. He got what he went for, and in my opinion, as 1 
have already stated, he got a verdict of guilty against the pri­
soner. I am not so sure that he did not come within what the 
eelebrated Judge Hawkins said in the case of The King v. 
Hinted (1898), 19 Cox C.C. 16.

(Questions put by the police to a prisoner tending to elicit 
incriminating answers, should be rejected, if there is any 
reason to believe that a trap was being laid for the prisoner.

In the case of Keg. v. Male (1893), 17 Cox C.C. 689 at 690. 
Mr. Justice Cave said:

“The law does not allow the Judge or the jury to put que> 
tions in open Court to prisoners, and it would be monstrous if 
the law permitted a police officer to go, without any one being 
present to see how the matter was conducted and put tin- 
prisoner through an examination and then produce the effect 
of that examination against him. Under these circumstances 
a policeman should keep his eyes shut and his ears open.”

Another English Judge said:
“The practice of questioning prisoners by policemen and thus 

extracting confessions from them is one which is strictly repre­
hensible. It ought not to be permitted.”

I must respectfully disagree with the finding of the learned 
trial Judge, that because Phaneuf had warned the prisoner on 
the 11th of August, that warning availed to permit the pri­
mer's statement to go to the jury at his trial. Clement 
warned him on the 22nd of August. It would seem to me a 
case of locking the door after the thief had accomplished bis 
purpose. There is no doubt whatever, in my mind, that Cle­
ment was a person in authority at the time, within the meaning 
of the law.

Says Stephens, 1 Digest of the Law of Evidence, p. 33:
“The prosecutor, officers of Justice (having the prisoner in 

custody) magistrate and other persons in similar positions are 
persons in authority.”

In my opinion, there can be no doubt of the serious prejudi 
cial nature of Clement's testimony. There is no doubt the jury 
would accept the testimony of Dr. Derome as to the nature of 
the blood stains. The denial of the accused, or the statement 
of the accused in contradiction would necessarily militate 
against him. When a Court finds that evidence has been ill 
gaily admitted, the question of the extent to which a jury may 
have been influenced offers no serious difficulty. From the very
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nature of the matter, in most cases, it would be most difficult, 
and in some, utterly impossible, to estimate with any accuracy 
what the effect would be on the minds of any one of twelve 
men. See the remarks of Sir Charles Fitzpatrick in the ease 
of Allen v. The King (1911), 44 Can. 8.C.R. 331, 18 Can. Cr. 
Cas. 1.

See also the remarks of an English Judge in the case of Hex 
v. Fisher, (1910] 1 K.B. 149, 79 L.J. (K.B.) 187, 22 Co* C.C. 
Hi.

Any number of cases where similar holdings were clearly 
laid down could be found.

Upon the whole, I should answer the first question as fol­
lows: That there was error in admitting as evidence state- 
ment made by the prisoner to the witness ltegis Clement and to 
the witness T. Godman; that there was error in law in permitt­
ing the production and reading of the statement or solemn 
declaration signed by the prisoner in the presence of the wit­
ness T. Godman. 1 should quash the conviction and order a 
new trial.

Gverin, J.:—I am of opinion that this Court should quash 
the conviction and order a new trial.

Tellier, J.:—I would quash the conviction and order a new 
trial for the reasons expressed by Mr. Justice Greenshields.

A'Civ trial ordered.
Formal judgment was entered as follows:—
Jviximent. “Having heard the counsel for the prisoner 

upon his appeal from a conviction rendered against him on a 
charge of murder at the March term of the Court of King’s 
Bench, Crown Side, holden at the City of Hull, in the district 
of Hull and particularly upon the questions reserved by the 
trial Judge for the opinion of this Court, which questions were 
two in number, and were as follows:—

(1) Was there error in law in admitting as evidence state­
ments made by the prisoner to the witness Victor Phaneuf, 
Regis Clement and T. Godman ?

(2) Was there error in law on the part of the presiding 
Judge occasioning substantial wrong or miscarriage in failing 
‘o instruct the jury as to the difference between murder and 
manslaughter in the premises!

“Having heard the Crown by its counsel; and having read 
the case stated by the learned trial Judge, and upon the whole 
deliberated ;

“It is by the Court of Our Sovereign Lord the King now here 
considered ;
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“As to question one: There was error in law in admitting as 
evidence statements made to the witness T. God man; there was 
in like manner error in law in admitting statements made by 
the prisoner to the witness Regis Clement ;

“As to the second question:
“Considering all the facts and circumstances disclosed by 

the proof, the failure on the part of the presiding Judge not to 
further and more clearly point out to the jury the difference 
between murder and manslaughter was not an error in law 
occasioning substantial wrong or miscarriage;

“It is accordingly adjudged, and finally determined that the 
said appeal lie allowed; that the conviction against the pri 
soner be quashed and set aside, and is quashed and set aside, 
and a new trial ordered to he held according to law, and it is 
ordered that an entry hereof tie made of record in the Court 
of King’s Bench, Crown Side, in and for the district of 
Ottawa.”

ROAN v. QV1NN AND MADDEN,
Alberta Supreme Court, Appellate Dlviaton, Seott, CJ.. Stuart, Berk.

H find man and Clarke, JJ.A. March 17, 1922.

Evidence (|IIK—311)—Exchange or lands—Contract ah to—Action
FOR BREACH—CONTRACT BELIED ON TO SUPPORT CLAIM—DOCUMENT 
PRODUCED CONTAINING MATERIAL ALTERATION—BURDEN OF I'HOOI 
ON PARTY PRODUCING TO PROVE THAT ALTERATION MADE WITH CON- 
-i NT «.I Ben NRA1ITR.

On the production of a contract for the exchange of two parcels 
of land, in an action for breach of contract It appeared that the 
phrase “subject however to the approval of the present holder ot 
title" had been struck out by a red ink line being run through it. 
The plaintiff swore that this alteration had been made some weeks 
after the signing of the agreement by one of the defendants in his 
presence. The defendants both swore that they had nothing to do 
with the alteration and never knew of It until they afterwards saw 
it in the solicitor’s office, and had never consented to it. The Court 
held that the alteration was material and that the burden lay upon 
the plaintiff who produced It and who relied upon It to support his 
action to prove that the alteration had been made with the consent 
of the defendants and as he had failed to do so he could not succeed 
In his action.

Appeal by the defendants from h judgment «t the trial, award 
ing the plaintiff $?HH) damages for breach of a contract for the 
exchange of two certain parcels of land. Reversed.

W. S. Ball, for respondent.
A. .!/. Sinclair, K.C., and //. W. Church, for appellant. 
Scott, C.J., concurred with Stuart, J.A.
Sti art, J.A.:—On February 18.1820, the partie* entered ini., 

a written contract in the following terms:—
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“Milk River, Alta., Feby. 18th, 1920.
This is to certify that we undertake to sell to James Roan of 

Milk River, Alta., a certain tract of land comprising approxi­
mately 30 acres joining the south-east quarter of section twenty- 
two (22) (2-16) and on the north side of the Milk River (river) 
at a consideration of the transfer of lot number five (5), block 
number twelve (12) in the original townsite of Milk River, 
subject to a mortgage of $300 in favour of J. A. Jochcm and 
accrued interest, but otherwise free of other encumbrances. Vpon 
completion of said transfer we agree to sell the above described 
land to James r the aliove consideration, subject, however,
to the approval of the present holder of title and on a contract 
for the full purchase price, deducting therefrom the sum of $250 
to be construed as a loan, le at any time within 2 years
with interest at 10% per annum.
( Sd. ) James Roan.

(Kd.) W. J. Quinn.
Wm. Madden.

It will be observed that the exact description of the land is 
not given in this document with respect to either parcel. The 
plan number is not given of the town lot. But the parcels 
referred to were well known to all parties at the time and were 
fully identified by admissible extrinsic evidence.

The last clause of the document is somewhat obscure in mean­
ing. but at the trial it was well understood that what the parties 
intended was that the defendants should pay in full for the farm 
land and then convey or assign it to the plaintiff, and in addition 
make him a loan of $250. And in any case, these matters are 
immaterial in the view I take of the ease.

The fact was that the defendants did not own the so-called 
30-acre piece. It did in fact contain 40 acres and belonged to 
the Alberta Railway and Irrigation Co., now absorbed by the 
(\I\R. Co. At the time of the agreement, the t ile of the com­
pany had been in error beclouded in the Land Titles Office by 
the registration against it of certain seed grain liens granted 
to the Crown by one Kiesone, an adjoining owner, with respect 
to his own lands, although he was in no way interested in the 
parcel in question.

When the document above quoted was produced from the 
plaintiff’s possession at the trial, it appeared that the phrase 
“subject however to the approval of the present holder of the 
title” had been struck out by a red ink line being run through 
il. The plaintiff swore that this alteration had lieeti made some 
weeks after the signing of the agreement by the defendant Quinn 
in his presence. The defendants both swore that they had
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nothing to do with the alteration, and never knew of it until 
they afterwards saw it in the solicitor’s office, and had never 
consented to it.

The trial Judge did not make any finding upon this clear 
issue of fact. He said:—

“As to the alteration by erasure in red ink in the agreement 
produced here, 1 must confess that 1 cannot find out who did it. 
hut 1 am not prepared to hold that it is material or that the 
words erased were material after ascertaining the condition as 
to title, the ignorance on the part of the interested parties in the 
clause as to who was the owner of the land to which the clause 
was to apply. The words are not apt where nothing was known 
as to ownership.”

With very much respect, it seems to me, that the words erased 
were extremely material. It expresses clearly a condition upon 
which alone the defendants were to he hound to obtain title for 
the plaintiff. If the “present holder” of the title did not 
approve, that is if his consent could not lie obtained, the 
defendants would not be hound. This is the plain meaning of 
the document.

“A material alteration is one which affects the contract or 
any rights or remedies under it.” Leake on Contracts, 6th e«l, 
p. 691.

Now the rule is well settled that “the party producing « 
written agreement which ap|wars to have been altered in any 
material part is required to explain the alteration so far as is 
necessary to sup|>ort tin* issue which it is produced to prove." 
Leake, p. 696.

Hals., vol. 10. p. 431, says:—
“A writing which is intended to Is* under hand only can In- 

altered by erasure or interlineation or otherwise Itefore it iv 
signed, but it lies upon the party who puts the instrument in 
suit to explain the alteration ami show when it was made.

An alteration in a material part of an instrument under hand 
made by or with the consent of one party thereto, but without 
the consent of the other party, makes the instrument void to this 
extent, that the party res|»onsible for the alteration cannot cn 
fore1 the instrument against a party not responsible.”

The eases cited fully support these statements of the law.
It follows that the burden lay upon the plaintiff, who pro 

(lueed the writing, from whose possession it came and who 
relied upon it, to support his action, to prove that the alteration 
had been made with tin- consent of the defendants. This the 
plaintiff failed to do. The trial Judge, although adopting the 
plaintiff’s evidence against that of the defendants upon other
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issue* where they were in direct conflict, and although he ex­
pressed much displeasure at the conduct of the defendant*, and 
in ray opinion rightly so, nevertheless was not prepared to accept 
as fully credible and conclusive the plaintiff’s statement in 
regard to the circumstances under which the erasure was made. 
This means that the plaintiff failed to satisfy the burden that 
the law cast upon him in such a ease.

For these reasons, 1 am of opinion that the appeal must In­
ti I lowed, with costs to tie taxed under column 2, and the judg­
ment below set aside. If it were clear that the plaintiff had 
suffered as much damage as he claimed, I should have Ix-en 
inclined to suggest a new trial. But it seems to me very doubtful 
whether the plaintiff suffered any very serious «lainage at all. 
At the trial the plaintiff was still living on the property which 
lie blames the defendants for not getting for him, although it 
was a year and a half after the agreement and a year after the 
action was tx-gun. 1 think he should have explained, when he 
was seeking damages, how he happened to lie still there, so that 
there eould Ik* a clearer perception of the damages he had really 
suffered. He made no suggestion that he would smn have to 
vacate.

It is true that the property which the defendants were to 
take from the plaintiff was foreclosed by a mortgage, and the 
plaintiff lost it. But the plaintiff does not seem to have made 
any effort to get the defendants to protect, it for him, even 
assuming they were bound to do so. Nor does it appear that 
they were ever even informed of the fort-closure proceedings.

I think it desirable that the litigation should end rather than 
Ik- protracted by a new trial, even if that were a possibly proper 
result where the property involved is of such small value.

But the defendants were, in my opinion, guilty of great mis­
conduct in not making any really serious attempt to carry out 
the bargain they entered into. They had given up all attempt 
to get the property which they had agreed to get for the 
plaintiff long before they ever heard of the alteration in the 
contract. If they had honestly stiiven to perform the obligation 
which they undertook, there would never have lieen any trouble 
at all for they, on their own admission, were able to get the 
property for #400 cash. The erroneous registration of the liens 
might have caused a little delay, but the cost of it would have 
all fallen upon the C.V.R. or at least not upon the defendants.

I would, therefore, direct judgment to Is- entered, dismissing 
the action without costs.

Beck, J.A.:—I think there should be a new trial on the broad 
ground that the trial was unsatisfactory. That this is a good
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ground for ordering a new trial ia establhAed by the decision 
of the Supreme Court of Canada in Keimr v. Kalmet (1911 . 
47 Can. 8.C.K. 402, reversing the decision of the Supreme Court 
of Alhvrta in Kalmet v. Keiser (1910), 3 Alta. L.R. 26. Tin- 
note of the decision of the Supreme Court of Canada in the Digest 
of Canadian Case Law, 1911-1914, Col. 2034, says that the dvci 
sion of the Alberta Court was affirmed. The decision was in fact 
reversed. In the Court lielow 1 dissented and was of opinion 
that on the broad ground that the trial was unsatisfactory, then- 
should he a new trial. There seems to be no other ground upon 
which the Supreme Court of Canada could have directed a new 
trial. The further history of the case is that the plaintiff, who 
hud succeeded at the trial, though the defence was that he was 
guilty of forgery and perjury, left the country and the new 
trial never took place. This perhaps affords some confirmation 
of the rightness of the ultimate decision.

In the present case the question of the alteration of the 
document which furnished the basis for the rights c parties
was stated by the trial Judge to In* immaterial, and he did not 
decide it. Nevertheless, he finds in favor of the plaintiff. This, 
if, as 1 think, the law as stated by my brother Stuart, is correct, 
would apparently lie the wrong conclusion. 1 fear the Judge 
had not his mind directed to the law upon the point. Then- 
arc other points upon which more light could easily be obtained, 
and I think that a new trial would assist a Judge in coming to 
a conclusion upon the whole case arrived at with a full sense 
of having ascertained the truth. A conclusion of this character 
cannot be reached upon the evidence as it now stands.

I would, therefore, direct a new trial. As to costs, 1 would 
direct all costs to lie taxed upon <•011111111 2 of the schedule of 
costs and, as was done by the Supreme Court, of Canada in 
Keiser v. Kalmet, direct that all costs to date ttf !thc result.

Hyndman ami Ci.arke, JJ.A., concur with Stuart, J.A.
Appeal allowed.

HEAIM'ATMCK v. I'ATIUCK.

Saskatchewan Court of Appeal, Haultain, CJ.R., Lamont, Turgeun. 
and McKay, JJul. March G, 1922.

Divokcb and Separation (8VA—46)—Alimony—A tion warn .m inimis 
—Failure to mask payments—Execution fob akkkaiin n.u 
DABBED BY STATUTE OF LIMITATIONS.

The Courts of Saskatchewan do not look to t.‘ie English Divot • 
and Matrimonial Causes Act, 1K67, ch. 85, for their practice In 
alimony actions, and where a judgment has been obtained for pn 
ment of alimony at stated periods, the practice for enforcing sir li

1

5
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judgments is the same as for enforcing payments decreed to be 
made in any other cause or action, and execution will Issue for 
arrears of payments, if the Statute of Limitations has not barred 
the recovery.

[See Annotation on Divorce in Canada, 62 D.L.R. 1.]
Appeal from the judgment of Embury, J., dismissing an 

appeal from the local master, giving the plaint iff leave to issue 
execution for arrears of alimony. Affirmed.

IV. A. Doherty, for appellant.
V. It. Smith, for respondent.
Hu'I.tain, C.J.S. :—l agree that under the special circum­

stances of this case, the plaintiff should be allowed to recover 
the arrears of alimony in question. There is here, in my opinion, 
as in England, a discretion as to arrears. In England the power 
to grant alimony in matrimonial causes other than suits for 
dissolution of marriage, is infèrentially given by see. 6 of the 
Matrimonial Causes Act, 1857, eh. 85, by which certain juris­
diction of the Ecclesiastical Courts was transferred to the Divorce 
Court. In the exercise of that jurisdiction tin* Court is required 
bv sec. 22 of the Act “to proceed and act and give relief on 
principles and rules which, in the opinion of the Court, shall 
lie as nearly as may be conformable to the principles and rules 
on which the Ecclesiastical Courts have heretofore acted and 
given relief.”

The Ecclesiastical Courts gave alimony from year to year, 
ami, except under special circumstances, would not enforce 
arrears beyond one year. Wilson v. Wilson (1830), 3 Hag. Eee. 
129. 1(12 E.R. 1175 (in note to Dr Hlayuiere v. />< Blayuiere) ; 
Robinson v. Robinson (1728), 2 Lee 593. 1(11 E.R. 451 : K<rr v. 
Kerr, (18971 2 Q.B. 439. 66 L.J. (Q.B.) 838, 46 W.R. 46, per 
Vanghan-Williams. J. Absence of the husband from the country 
is stated in Wilson v. Wilson as a good ground for departing 
from the ordinary rule.

Lamont, J.A.:—This is an appeal from an order permitting 
the plaintiff to sign execution for arrears of alimony for the 
6 years extending from June, 1908, to June, 1914, under a 
judgment of Newlands, J., delivered January 9, 1908 (1 S.L.R. 
41 By that judgment alimony was granted to the plaintiff, and 
a reference was made to the local registrar to compute the 
amount. The amount was fixed at $160 a year, payable $80 
every six months. An application was then made to the local 
master to have the registrar’s report confirmed. Tin local 
master confirmed the report and directed that the plaintiff have 
judgment against the defendant for the amount so found by 
the registrar. The defendant paid the alimony due June 7, 
1908. but made no further payments, and the plaintiff now
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desires to have execution for the arrears above mentioned. The 
local master gave her leave to issue execution, and on appeal 
to Embury, J., his order was confirmed. From Embury, J.’s 
decision an appeal is now brought to this Court.

I entirely agree with the decision appealed from, and for the 
reasons given by the Judge. The chief grounds on appeal 
urged upon us were :—(1) That there was no judgment upon 
which execution could issue ; (2) If there was, it was not a final 
judgment, and execution can only issue to enforce a final 
judgment ; (3) That as payments of alimony were intended for 
the wife’s support and not to be hoarded, arrears of alimony 
can only be recovered for a short period, usually one year ; and 
(4) That payments of alimony in this Province can be enforced 
only in accordance with the practice and procedure as it existed 
in England on January 1, 1898.

That there was a judgment upon which execution could lie 
issued for the payments as they liecame due, must, 1 think. 
Ik* accepted. The judgment of Newlands, J., together with tin- 
report of the registrar, if properly entered in the records of tIn- 
Court, would, in my opinion, constitute a judgment sufficient 
for the purpose of issuing execution. The local master having 
given the plaintiff leave to issue execution, the defendant, in 
order to have that leave set aside on the ground that there was 
no judgment, would have to show that judgment had not Ih-cii 
entered. This has not lieen done. There being a judgment 
for alimony payable in the sum of $80 every six months, these 
half-yearly payments, under our practice, become a debt due 
from the defendant to the plaintiff as each instalment becomes 
payable, although they may not constitute a debt under the 
English practice. In England, there is no separate right of 
action for alimony. The granting of alimony by the English 
Courts is only incidental relief granted in suits for restitution 
of ednjugal rights or judicial separation, and the practice to In- 
followed is that laid down in the Divorce and Matrimonial 
Causes Act. In this Province we do not look to that Act for 
our practice or procedure. Sewell v. Sewell (1919), 49 D.L.K. 
594. 13 S L R. 44.

Our practice for enforcing payments of alimony due under 
a judgment is the same as for enforcing payments decreed to In- 
made in any other cause or matter. Harris v. Harris (189ti 
3 Terr. L.R. 416.

A judgment for the payment of certain sums on specific! 
dates as alimony -s, in my opinion, a final judgment on which 
the plaintiff may issue execution for each such payment as the 
same becomes due, if unpaid. Where, however, this is not dm
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and the arrears arc allowed to aveuinulate, the rule in England 
is that the Courts allow the wife to recover the arrears for a 
short period only, one or two years, on the principle that alimony 
is given to a wife for her maintenance and not to be hoarded. 
I do not say that eases may not arise in wliieh the Court, where 
its assistance must be obtained, might not refuse assistance 
except on condition that the wife would not accept a smaller sum 
than is due for arrears. That, however, would only arise in a 
case where the wife could properly Ihi charged with “hoarding.” 
In a case like the present, where the defendant, after the decree, 
moves to a foreign country and it is not shewn that he had 
any property here exigible under execution, I am at a loss to 
understand how a wife can be charged with hoarding. It cannot 
lie hoarding on her part to do without that which she is unable 
to obtain. That the plaintiff managed to exist without receiving 
the alimony awarded is not, in my opinion, sufficient to justify 
the Court in relieving the defendant from the consequences 
of the order awarding alimony, and, as the Statute of Limita­
tions has not barred the recovery, leave should be given the 
plaintiff to issue execution.

The appeal should be dismissed with costs.
TUROBON, J.A.:—I agree that this appeal should be dismissed 

with costs.
McKay, J.A.:—I concur in the result.

A Pinal dismissed.

JOHNSTON v. AIJIKKTA FOUNDRY AND MACHINE Co.

Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart. Beck, 
Il y nd man and Clarke, JJ.A. March 16, Jf££.

Damages ( SIIA—88)— Purchase or tbactob—Purpose fob which pub-
chase» MADE KNOWN—FaII.VBE TO 1)0 WORK REQUIRED—PlB-
CI1AHEB UK DEB AOBKEMKNT TO IN) WORK—NECESSITY OF HIBINU
wobk done—Measure of compensation.

Owing to the failure of a tractor to do the work for which It 
was purchased, the plaintiff had to hire certain breaking done at 
a cost of $6.50 per acre, which he had agreed to do for a tenant. 
The trial Judge assessed the damages at the difference between the 
cost to the person doing this work and the amount which plaintiff 
paid him and this on the assumption that It would have cost 
the plaintiff $3.60 an acre to do the work If he had been able to 
use the tractor In question. Upon appeal the Court held that the 
trial Judge had not given sufficient weight to the circumstance that 
the machine used to do the work was a very much larger and 
heavier one than the one In question, and that the cost of operating 
the tractor In question would have been only $2 or $2.25 an acre, 
and Increased the damages by $1 an acre.
11-61 D.L.a.
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Appeal by defendant from the trial judgment in an action 
for damages for breach of contract to put a tractor in order so 
that it would do the work for which it was purchased. Appeal 
dismissed but damages increased.

A. M. Sinclair, K.C., for appellant.
C. S. Blanchard, for respondent.
The judgment of the Court was delivered by
Stuart, J.A.1 think this appeal should be dismissed with 

costs and the cross appeal allowed. Taking the facts as found 
by the trial Judge, what happened was this:—The plaintiff was 
proposing to buy a tractor from one Kimball, who had bought 
it from the defendant, but had not paid for it in full. Before 
buying it plaintiff told the defendant’s agent, Parrish, that he 
was proposing to buy it and that he would do so if the defendant 
would put it in good working order. Parrish agreed to do so.

There can be no doubt that the purchase of the machine by 
the plaintiff from Kimball and his entering into this obligation 
towards Kimball, a third party, >vas a consideration moving 
from- the plaintiff sufficient to support the defendant’s promise. 
See Leake, 6th ed., p. 439.

Moreover, I am for my part unable to see that the trial Judge 
went substantially wrong in identifying the meaning of the two 
accounts of the conversation in question.

Then as to remoteness of the damages, it seems to me to be 
clear that when the defendant knew, as it did, what the tractor 
was to be used for that spring, viz. : the ploughing of land, it 
is immaterial that they may not have known the particular 
circumstances which made the plaintiff specially need to plough 
certain land.

But there is a cross-appeal by the plaintiff asking for an 
increase in the amount of damages. The notice of cross-appeal is 
not in the appeal book, but that there was a formal cross-appeal 
is clear from the appellant’s factum, in which it is specifically 
referred to.

It appears from the evidence that the plaintiff wanted the 
tractor to do a certain piece of breaking on his own land which 
he had agreed to do for a tenant. The area was 148 acres. 
The plaintiff was obliged, owing to the failure of the tractor in 
question to work properly, to hire one Claude Johnson to do 
the breaking at a charge of $5.50 an acre. And he also hired 
Johnson to break for himself an additional area of 27 y2 acres 
at $5 an acre. Claude Johnson testified that his operating cost 
in doing this work was $3.50 an acre. The trial Judge assessed 
the damages at the difference between the cost to Claude Johnson 
of doing this work, and the amount which the plaintiff paid
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him, and this upon the assumption that it would have cost the Sask-
plaintiff $3.50 an acre to do the work if he had been able to ^
use the tractor in question.

Rut the plaintiff contends that there was an error in this R,:x
assessment, because Claude Johnson had used a very large Hebron

tractor, much larger than the plaintiff’s, and because the 
evidence of the plaintiff and bis other witnesses shewed clearly 
that the cost of operating the tractor in questi<m would only 
have been $2 or $2.25 an acre.

Referring to Claude Johnson’s evidence as to cost, the trial 
Judge said : “This is the only direct evidence T have as to the 
cost, and 1 am going to accept it.” In adopting this evidence 
as his guide, I think the trial Judge did not give sufficient weight 
to the circumstance that Claude Johnson’s machine was a very 
much larger and heavier one than the machine in question. It 
is true that the evidence of the witnesses Wolf and Reierlin 
amounted to only an estimate but that estimate at any rate 
related to the only cost that was really material, viz., the cost 
to the plaintiff if he had operated the machine which was in 
question in the action. The plaintiff’s evidence, it is also true, 
related to the cost of operating another machine owned by him 
at the same time, and apparently a smaller one. Rut the wit­
nesses Wolf and Reierlin had had considerable experience, and 
I see no satisfactory ground for disregarding their evidence, 
which alone was directed to the really material point.

1 cannot, therefore, see how we can avoid acceding to the 
plaintiff’s contention, at least to some extent. He was willing 
to allow the cost at $2.25 an acre. It would be fair, I think, 
to estimate the cost at $2.50, and thus to add $1 an acre to the 
amount of the damages allowed.

As to the radiator, the matter is not clear enough, in my 
opinion, to justify us in interfering, and the judgment with 
respect to that should not be disturbed.

The appeal will be dismissed with costs, and the cross-appeal 
allowed without costs, and the judgment will be increased 
by $175.50 to $512.75.

Appeal dismissed.

REX v. HERRON.

Saskatchewan Court of Appeal. Haultain, C.J.S., Lamont, Turgcon and 
McKay, JJ.A. March 6, 1922.

Criminal Law (§IVG—136)—Conviction nv police magistrate—Sec. 
285c of the Grim. Code—Appeal to District Court Judge- 
Dismissal OF APPEAL BY JUDGE—SUSPENSION OF SENTENCE— 
Jurisdiction.
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A District Court Judge in Saskatchewan has no jurisdiction on 
dismissing an appeal from a conviction by a police magistrate for 
an offence under sec. 285c of the Criminal Code (1921 ch. 25, sec. 
3) to release the convicted person on suspended sentence.

Application on the part of the Attorney-General for Sask­
atchewan for a writ of certiorari.

The facts and circumstances are fully set out in the judgments 
following.

II. E. Sampson, K.C., for the Attorney-General.
No one contra.
Haultain, C.J.S.:—The accused was convicted by the police 

magistrate for the City of Saskatoon of a first offence under 
see. 285c of the Criminal Code (1921, ch. 25, sec. 3), and 
sentenced to 7 days’ imprisonment. The section in question is 
in the following terms:—

“Every one who while intoxicated drives any motor vehicle 
or automobile shall be guilty of an offence and liable upon 
summary conviction for the first offence to a term not exceeding 
thirty days...........”

The accused appealed to the District Court.
The District Court Judge, who heard the appeal, dismissed the 

appeal; but, instead of sentencing the accused at on <* lo any 
punishment, directed that he be released on his cm ring into 
a recognisance with one surety in the sum of $500 to appear and 
receive judgment, and in the meantime to keep the peace and be 
of good behaviour.

Application is now made to us on behalf of the Attorney- 
General for a writ of certiorari on the following grounds:—

“1. There is no jurisdiction to suspend sentence upon a con­
viction for an offence under sec. 285c of the Criminal Code.

2. That the District Court Judge having affirmed the said 
conviction made by the magistrate, has no jurisdiction on appeal 
to vary the sentence imposed by the magistrate.”

As to the first ground: Section 1081 of the Criminal Code 
provides that in any case in which a person is convicted before 
any Court of any offence punishable with not more than 2 years’ 
imprisonment, the Court may, under certain circumstances, 
instead of sentencing him at once to any punishment, suspend 
sentence. The language of this section is very broad—“before 
any Court of any offence,” but the word “Court” is, in my 
opinion, given an exclusive meaning by sec. 1026. That section 
is in the following terms:—

“1026. In the sections of this part relating to suspended 
sentence, unless the context otherwise requires, ‘Court’ means 
and includes any superior Court of criminal jurisdiction, any
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Judge or Court within the meaning of Part XVIII, and any Sask. 
magistrate within the meaning of Part XVI.” ~~

Part XVIII refers to speedy trials of indictable offences, and 
for the purposes of that part “Judge” means, in this Province, Rkx 
a District Court Judge (sec. 823, vi.), and “Court” means 
the. District Court Judge’s Criminal Court. By sec. 824 the Hkkbon. 
Judge sitting on any trial under Part XVI11 for all the purposes 
thereof and proceedings relating thereto, or connected therewith, c.j.s. ' 
is constituted a Court of record, and in the Province of Sask­
atchewan such Court is called the District Court Judge’s 
Criminal Court.

Under Part XV, which relates to summary convictions by 
justices of the peace, an appeal is given, in Saskatchewan, to

“the district court at the sittings thereof which shall he held 
nearest to the place where the cause of the information or com­
plaint arose.” (sec. 749 (f)).

It is (piite plain that the District Court referred to in see. 749 
is not the District Court Judge’s Criminal Court mentioned in 
sec. 824.

I am, therefore, of opinion that the District Court referred 
to in Part XV is not a “Court” within the meaning of sees. 1026 
and 1081, and that, consequently, in hearing and determining 
appeals from summary convictions that Court has no power to 
suspend sentence under sec. 1081.

Lain further of opinion that the provisions of sec. 1081 do 
not apply to proceedings under Part XV. The powers conferred 
by that section can, in my opinion, only he exercised in this «
Province by: 1. The Court of Appeal and the Court of King’s 
Bench. 2. The District Court Judge’s Criminal Court created 
for the speedy trial of indictable offences. 3. By police magis­
trates and other persons coining within the definition of “magis­
trate,” on the summary trial of indictable offences under Part 
XVI.

As to the second ground: Section 751 gives the Court full 
discretion after hearing the matter appealed to “make such 
order as seems meet to the Court,” and sec. 754 provides that 
after hearing and determining upon the merits the charge or 
complaint upon which the conviction appealed from has been 
made, the Court may confirm, reverse, or modify the decision of 
the justice, or may make such other conviction or order in the 
matter as the Court thinks fit.

Under sec. 751, if the appeal is dismissed and the conviction 
is affirmed, the Court will order the appellant to lie punished 
according to the conviction. But there is nothing in the language 
of sec. 751 to limit the discretion in 754 to confirm, modify, or
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reverse, or make such other conviction or order as the Court 
thinks fit.

In England, under similar statutory provisions, Quarter 
Sessions can sustain the conviction on the merits but alter the 
sentence. See The Queen v. Justices of Surrey (1892), 61 L.J. 
(M.C.) 200; Dcmer v. Cook (1903), 67 J.P. 206.

In view of my opinion on the first ground, this question does 
not arise on this application.

Application granted.
Lamont, J.A. (dissenting) :—Section 285c of the Criminal 

Code makes it an offence for a person to drive an automobile 
while intoxicated, and subjects the offender, upon summary con­
viction, upon a first offence, to a term not exceeding 30 days 
and not less than 7 days. The accused was convicted of this 
offence ami sentenced to 7 days’ imprisonment. He appeals. 
An appeal from a summary conviction in this Province lies 
to the District Court (see. 749). The District Court Judge 
affirmed the conviction, but released the accused on suspended 
sentence. The question to be determined in this application is: 
Had tlie Judge of the District Court power to suspend sentence?

The power to release on suspended sentence a person convicted 
of an offence under the Code is given by sec. 1081, which reads 
as follows:—

“In any case in which à person is convicted before any Court 
of any offence punishable with not more than two years’ im­
prisonment, and no previous conviction is proved against him, 
if it appears to the Court before which he is so convicted, that, 
regard being had to the age, character, and antecedents of the 
offender, to the trivial nature of the offence, and to any extenu­
ating circumstances under which the offence was committed, it 
is expedient that the offender be released on probation of good 
conduct, the court may, instead of sentencing him at once to 
any punishment, direct that lie lie released on his entering into 
a recognisance, with or without sureties, and during such period 
as the court directs, to appear and receive judgment when called 
upon, and in the meantime to keep the peace and be of good 
behaviour.

2. Where the offence is punishable with more than two years’ 
imprisonment, the Court shall have the same power as aforesaid 
with the concurrence of the counsel acting for the Crown in the 
prosecution of the offender.”

Section 1026 defines what is meant by “Court” in see. 1081. 
It reads:—

“In the sections of this part relating to suspended sentence, 
unless the context otherwise requires, ‘Court’ means and in
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eludes any Superior Court of Criminal Jurisdiction, any Judge 
or Court within the meaning of Part XVIII. and any magis­
trate within the meaning of Part XVI.”

Turning to Part XVIII., we find “Judge” defined as fol­
lows :—

“623. In this Part, unless the context otherwise requires, 
a (a) ‘Judge’ means and includes,

(vi.) in the provinces of Saskatchewan and Alberta a Judge 
of the Supreme Court of the province or of any District Court.”

And “magistrate” within the meaning of Part XVI., is de­
fined as follows:—

“771. In this Part, unless the context otherwise requires,—
(a) “magistrate’ means and includes,
(iv.) in the Provinces of Saskatchewan and Alberta, a Judge 

of any District Court or any two justices, or any police magis­
trate or other functionary or tribunal having the powers of two 
justices and acting within the local limits of his or its juris­
diction.”

If we substitute for the term “Court” in see. 1081 the per­
sons and tribunals which that term by these definitions is de­
clared to mean, we have, so far as this Province is concerned, the 
section reading as follows:—

“In any ease in which a person is convicted before any 
Superior Court of Criminal Jurisdiction or a Judge of the 
Supreme Court or of any District Court, or any two justices of 
the peace or any police magistrate or other functionary or 
tribunal having the power of two justices of the peace acting 
within the local limits of his or its jurisdiction, of any offenn 
punishable with not more than two years’ imprisonment .... 
the said Superior Court of Criminal Jurisdiction or Judge of the 
Supreme Court or Judge of the District Court or two magis­
trates .... may, instead of sentencing him .... direct that 
he be released, etc.”

A perusal of the section as thus extended would seem to 
establish the right of a District Court Judge to suspend sen­
tence where a person is convicted before him of any offence under 
the Code, unless the statute expressly makes see. 1081 in­
applicable.

For the Crown, however, it was argued that we are not en­
titled to take the definition of “Judge” given in Part XVIII. 
and substitute this definition for the word “Court” in sec. 
1081, but that to the definition we must add the words “trying 
cases under this Part,” and that it is only when a Judge is trying 
cases under Part XVII1., and when a magistrate is trying eases 
under Part XVI. that they can exercise the power of suspending
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sentence. In other words, the contention is that the right to 
release on suspended sentence can only la1 exercised in ease of a 
conviction made by a Superior Court of Criminal .Jurisdiction 
or made under Parts XVIII. and XVI.

The answer to this argument seems to me to lie, that, had such 
lieen the intention, parliament would have said so directly, ami 
that, instead of the elaborate definition of “Court" sot out 
above, see. 1081 would have provided that in ease of a conviction 
liy a Superior Court or under Parts XVIII. or XVI., the Court 
convicting should have the right to release on suspended sen­
tence. That this simple ami obvious method was not adopted 
indicates to my mind that parliament was not endeavoring by 
see. 1026 to define the classes of eases in which upon conviction 
sentence might be suspended, hut was designating the tribunals 
which were to lie entrusted with the discretionary power of 
suspending it.

Having designated the tribunals, the Code proceeds to declare 
that if a person is convicted liefore any one of them of any 
offence, the power to suspend sentence might Is1 exercised.

The chief difference iu result between the acceptance of the 
interpretation sought to lie placed upon the section by counsel 
for the Crown and the one I have indicated, is, that by the 
adoption of the view of counsel for the Crown a District Court 
Judge, while entitled to exercise the power of suspending sen­
tence in ease of a conviction under Parts XVI. or XVIII., could 
not exercise it in ease of a conviction in an appeal from a sum­
mary conviction, although if the appeal was from a conviction in 
a summary trial under sec. 797 he could suspend the sentence, 
because, in that ease, the conviction would la1 under Part XVI.

1 cannot conceive of any good reason why parliament should 
entrust to a Judge of the District Court the discretionary power 
of suspending sentence when he sits in appeal by virtue of sec 
797 and deny to him the same right when he sits in appeal from 
a summary conviction.

Another difference, if we adopt the view urged on liehalf of 
the Crown, would lie, that, while a magistrate convicting an 
adult on a summary trial of an indictable offence under Part 
XVI. could suspend sentence, the same tribunal could not sus­
pend sentence if a juvenile offender were convicted before him 
of an indictable offence under Part XVII. If there is one class 
of cases in which I would expect parliament to authorise tin1 
exercise of the clemency embodied in suspending sentence, it is 
in reference to juvenile offenders convicted under Part XVIII

As I have already pointed out, the object of see. 1026, in my 
opinion, was to designate the tribunals which were to lie en-
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trusted with the exercise of the discretionary power of suspend- Sask. 
iug sentence. That power has not been given to one justice of 
the peace, hut, in my view, it lias been given to two justices of 
the peace sitting together and constituting a Court under the Rkx 
Code, and to every tribunal or functionary exercising the juris- nF
diction of two justices of the peace or any superior jurisdiction, ___
irrespective of tlie Part under which the conviction is made, and Turgeoii. ja
it was so given because it was thought that two justices of the
peace, or anyone exercising the jurisdiction of two justices of
a superior jurisdiction, could be safely entrusted with the
exercise of this discretionary power. Had it been intended to
restrict its exercise to cases where the conviction was by a
Superior Court of Criminal Jurisdiction or under Parts XVIII.
ami XVI., 1 do not think we would have found the wide language
which appears in sec. 1081, which provides for its exercise “in
case a person has been convicted of any offence.”

In my opinion, the District Court Judge was entitled to 
release the accused on suspended sentence. This application 
should, therefore, be dismissed.

Turgeon, J.A.:—This is an application on the part of the 
Attorney-General for an order for the issue of a writ of certi­
orari in the above case.

The respondent was convicted by a justice of the peace on 
August 2, 1921, and sentenced to a term of 7 days’ imprisonment 
for an offence against sec. 285c of the Criminal Code of Canada, 
which is as follows:—

“285c. Every one who while intoxicated drives any motor 
vehicle or automobile shall be guilty of an offence and liable 
upon summary conviction for the first offence to a term not 
exceeding thirty days and not less than seven days, for a second 
offence for a term not exceeding three months and not less than 
one month, and for each subsequent offence for a term not 
exceeding one year and not less than three months.”

I may say that the conviction in this case was for a first 
offence.

The respondent appealed against this conviction under the 
provisions of Part XV. of the Criminal Code to the District 
Court Judge of the Judicial District of Saskatoon. The appeal 
was heard by the District Court Judge on October 24, 1921.
The Judge confirmed the conviction, but ordered that the 
sentence be suspended.

It is contended on behalf of the Attorney-General that the 
District Court Judge had no power to make such order of 
suspension. 1 agree with this contention.
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Bask. Jii my opinion, the only authority under which any Court in
C.A. Canada, dealing with a ease eoining within the provisions of 

the Criminal Code has power to release a convicted person on
Rex

Herron.
suspended sentence is contained in see. 1081 of the Code, the 
first sub-section of which is as follows: (See Judgment of 
Lainont, J.A., p. 166).

Turgeon, JA
This sec. 1081 is contained in Part XX. of the Code. See. 1026 

in this Part XX. defines the word “court” as follows: (Cited in 
judgment of Lament, J.A., pp. 166-7).

It will he noted that this definition docs not refer to a 
justice of the peace sitting under the summary conviction pro 
visions of Part XV., or to a District Court Judge sitting in 
appeal from such justice of the peace. This Part XX. of the 
Code is enacted specially for such matters as punishments, fines, 
restitution of property, the suspension of sentences, etc. It 
appears clear to me that had it been the intention of parliament 
to empower justices of the peace and District Court Judges, 
when acting under Part XV., to suspend sentences, a reference 
to them would have been made in sec. 1026. Many thousands of 
justices of the peace in all parts of Canada are dealing with 
summary convictions daily, and parliament must certainly have 
had this in mind when enacting sec. 1026. It is true that sec. 
1026 defines the word “Court” to mean certain Courts par 
ticularlv designated, unless the contest othencise requires, but
1 can find nothing in the context of see. 1081 to require a dif­
ferent or an extended interpretation to be put upon the word 
“Court” than is given in sec. 1026. Moreover, Part XV. itself 
sets out specific cases (e.g. in secs. 720, 733 and 748) when1 a 
Justice of the Peace exercising jurisdiction under its provisions 
may extend leniency, or, instead of sentencing the accused to 
imprisonment or to the payment of a tine, may allow him to 
furnish recognisance for his good behaviour. This confirms me 
in the view that the omission to include in sec. 1026 justices of 
the peace and District Court Judges within the meaning of 
Part XV. was intentional. In my opinion, therefore, a District 
Court Judge hearing an appeal from a summary conviction ami 
exercising the powers conferred upon him by secs. 751 to 754 
of the Code, has no more right to release a convicted person on 
suspended sentence than has the justice of the peace who tried 
the case in the first instance. He may modify the sentence iin 
posed, by virtue of the powers conferred upon him by sec. 754. 
but that is a different matter. In other words, he may, in my 
opinion, make any disposition of the ease which the Justice 
might have made, but he cannot go beyond that.
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The order should be granted for the issue of the writ. There 
should be no costs of this application.

McKay, J.A., concurs with IIaultain, C.J.S.
Application granted.

MAC'KAY v. ATTQHNKY43EXEIIAL OF BRITISH <OI,IMIH\.
Judicial Committee of the Privy Council, Viscount Haldane, Viscount 

Cave, Lord Dunedin. Lord tihaw and Lord PhiUimorc.
February 14, 1922.

Prune works (§II—12)—Acquisition of land iiy Crown —Prime 
Works Act, R.S.B.C. 1911, cm. 189, kf.c. 3—Okokr in council
NECESSARY BEFORE CONTRACT CAN HE ENFORCED.

An agreement for the sale of land to His Majesty as represented 
by the Minister of Public Works for British Columbia, for a pur­
pose within the provisions of the Public Works Act, lt.S.B.C. 1911, 
eh. 189, sec. 3, cannot be enforced when not founded upon an Order 
in Council.

[Re Mackay and The Public Works Act (1921), 58 D.L.R. 332, 
affirmed.]

Appeal by plaintiff from the judgment of the Court of 
Appeal of British Columbia, (1921), 58 D.L.U. 332 affirming 
the trial judgment in an action to enforce an agreement of sale 
of lands to His Majesty as represented by the Minister of 
Public Works for British Columbia. Affirmed.

The judgment of the Board was delivered by 
Viscount Haldane:—This appeal arises out of proceedings 

taken in the Supreme Court of British Columbia (1921), 58 
D.L.R. 332, in order to enforce an award. The appellant al­
leges an agreement, expressed to have been made between The 
King in right of the Province, represented and acting by the 
Minister of Public Works, and the appellant, dated August 23, 
1916, under which certain lands in the city of Vancouver, on the 
recital of the Lieutenant-Governor in Council of the Province 
had deemed it necessary to acquire them, were contracted to be 
sold by the appellant to the Sovereign, at a price to he deter­
mined by arbitration. Under this agreement, the award sought 
to be enforced was made. Since then the Government of the 
Province has changed, and the new Ministers have refused to 
advise the agreement to be carried out, alleging among other 
things, that there was no evidence that its execution had been 
authorised by the Lieutenant-Governor in Council, or that it 
was sealed with the seal of the Department of Public Works.

By sec. 3 of the Public Works Act, R.S.B.C. 1911. eh. 189, 
of the Province (amended in 1914) the Lieutenant-Governor in 
Council may acquire and take possession, for and in the name
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of His Majesty, of lands for purposes which would include those 
in controversy, and all contracts for so acquiring them are to 
be valid. By sec. 37 the Minister, in this case the Minister of 
Public Works, is to have power to enter into any contract re­
quired for carrying out the provisions of the Act, but no such 
contract is to be binding on him unless signed by him and 
sealed with the seal of his Department.

After the award had been made, the appellant’s solicitors 
WTote to the then Premier of the Province, requesting payment 
of the amount of the award, which had been properly made, so 
far as its form was concerned. The then Premier, who was still 
in office but was about to resign, replied that, so far as his 
Government were concerned, they were satisfied with the award, 
and would recommend it to their successors for payment 
of its amount, but that, being an out-going Government, they 
were not in a position to place before the Lieutenant-Governor 
a special warrant for payment. He agreed, however, to pay 
a share of the expenses of arbitration already incurred.

A little later on the appellant presented a Petition of Right 
for payment of the amount awarded, but the new Government 
refused the Petition on the ground that there was no record 
that the execution of the agreement to purchase had been 
authorised by the Lieutenant-Governor in Council, and that tin- 
agreement was not sealed with the seal of the Department of 
Public Works, nor had there been any accepted plans for tin- 
construction of the public works for which the land was said 
to have been required.

On January 19, 1920, the submission to arbitration was made 
a rule of the Supreme Court of the Province, and the present 
proceedings were commenced to enforce the award. Gregory, 
J., dismissed these proceedings, on the ground that the agree 
ment did not constitute a submission to arbitration. It is, however, 
unnecessary to enter into this question, if the Court of Appeal, 
to which the case was carried, were right in a further reason for 
which they dismissed the appeal. The Chief Justice, Galliher 
and Eberts, JJ.A., held, McPhillips, J.A., dissenting, that n<> 
agreement could he validly made by the Minister of Public 
Works, unless an Order in Council had first been passed providing 
for the acquisition of the land, and that the appellant had failed 
to prove that any sueh Order in Council had been passed. Mac­
donald, C.J.A., 58 D.L.R. 332, at p. 333, said that, although it 
had been suggested that the transaction had the approval of tIn- 
Cabinet, there was no suggestion that it had the assent or had
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even l»een brought to the notice of the Lieutenant-Governor. 
McPhillips, J.A., held that an Order in Council was not a condi­
tion precedent to the making of a binding agreement; that the 
agreement contained a well-constituted submission to arbitra­
tion; that the Crown was, in the circumstances, estopped from 
denying the validity of the agreement and the award.

With the view of McPhillips, J.A., as to the Order in Council 
not being required, their Lordships are unable to agree. Under 
sec. «3 of the Public Works Act, it is only the Lieutenant- 
Governor in Council to whom power to enter into such a contract 
as that before them is given. The character of any constitution 
which follows, as that of British Columbia does, the type of 
responsible Government in the British Empire, requires that the 
Sovereign or his representative should act on the advice of 
Ministers responsible to the Parliament, that is to say, should 
not act individually, but constitutionally. A contract which in­
volves the provision of funds by Parliament requires, if it is to 
possess legal validity, that Parliament should have authorised 
it, either directly or under the provisions of a statute. It 
follows that in the present case, no such contract could have 
l>een made, unless sec. 3 authorised it. If authority 
he wanted for this proposition, it will be found in Church­
ward v. The Queen (1865), L.K. 1 Q.B. 173, and in the 
decision of this Board in Commercial Cable Co. v. Government of 
Seu'foundland, 29 D.L.K. 7, [1916] 2 A.C. 610, 86 L.J. (P.C.) 
19. The vital preliminary question is, therefore, one of fact; 
was an Order or Resolution passed by the Lieutenant-Governor 
in Council authorising the contract !

It was contended before their Lordships that it ought to be 
presumed that an Order in Council had been passed, h» as to 
satisfy the provisions of the statute. But it appears from the 
affidavit of the Deputy Provincial Secretary that all Orders in 
Council, made by the Lieutenant-Governor in Council, are re­
corded in his office, and that no such Order authorising the 
acquisition of the land in question is to be found. Moreover, 
all the Judges in the Court of Appeal appear to have regarded 
no such Order as having been made, and it docs not appear that 
this was disputed before them. Under these circumstances, 
their Lordships must hold that no such Order nor any Resolution 
amounting to it, existed, and it is accordingly not necessary to 
enter upon the point made as to the seal. If so, this ends the 
ease. For the mere assent of the Ministers of the day to the 
contract could not, as has already been pointed out, under a

173

p.c.

Mack at 

Attokxkt-

(’<11.V Mill A.

Vlaroiml
llalilmif



174 Dominion Law Reports. [63 D.L.R.

K.B.
constitution, such as that of British Columbia, make the contract 
a legally binding one, and accordingly the basis on which the 
claim under the arbitration proceedings was rested, disappears.

Their Lordships would humbly advise His Majesty that tin- 
appeal should be dismissed. The appellant must pay the costs 
of the hearing before this Board. No costs appear to have 
been given in the Courts below, and it is therefore unnecessary to 
deal with these costs.

Appeal dismissed.

NORTHERN LVMI1KR Co. v. NHEPITKA, C.P.R. Co. el al.
Saskatchewan King's Bench, Bigelow, J. January 21, 1922. 

Parties (§ IIA—65)—Action under Mechanics' Lien Act, Sash.
REGISTERED OWNER JOINED AH PARTY — No RELIEF CLAIMED AS 
AGAINST HIM—ORDER STRIKING OUT.

In an action to realise a lien under the Mechanics* Lien Act, 
R.S.S. 1920, ch. 206, the registered owner is not a necessary party 
where there is no allegation that he is an owner under the Act 
and no relief is claimed against him.

Appeal by plaintiff from an order of a District Court Judge 
striking out the registered owner of the land as a defendant in 
an action claiming a lien under the Mechanics’ Lien Act, R.S.S. 
1920 ch. 206. Affirmed.

E. B. Jonah, for appellant.
P. H. Gordon, for respondent, C.P.R. Co.
Bigelow, J. :—This is an action claiming a lien under the 

Mechanics’ Lien Act, R.S.S. 1920, ch. 206. The statement of 
claim alleges that the defendant, the Canadian Pacific Railway 
Co. (which I will hereafter refer to as “the company”) is the 
registered owner of a certain quarter section of land; that the 
defendant Shepitka is the owner within the meaning of the Act; 
that Shepitka contracted for lumber and building material, 
which was used in constructing buildings on a portion of the 
land; that the plaintiff furnished the same; and the plaintiff 
claims judgment against Shepitka for the amount of a lien 
against the said land and buildings and an order for sale.

The company moved liefore the District Court .Judge to In- 
struck out as a defendant. The District Court .Judge granted 
the motion, and from his order the plaintiff appeals.

The question in short is whether in an action to realise a 
lien on laud under the Act the registered owner is a necessary 
party, where there is no allegation that he is an owner under the 
Act, and no relief is claimed against him.

“Owner” is defined in see. 2, sub-sec. 6 of the Act as follows:
“6. ‘Owner’ extends to and includes any person, firm, asso



63 D.L.R.] Dominion Law Reports. 175

ciation, body corporate or politic having any interest or estate in 
the lands upon or in respect of which the work or service is done 
or materials arc placed or furnished at whose request and upon 
whose credit or on whose behalf or with whose privity or consent 
or for whose direct benefit any such work or service is performed 
or materials are placed or furnished, and all persons claiming 
under him or them whose rights are acquired after the work or 
service in respect of which the lien is claimed is commenced or 
the materials furnished have been commenced to be furnished.’/

Section 4 of the Act gives a lien to a person supplying ma­
terials, etc., for any owner.

Mr. Jonah argues that this is an action in rent, and therefore 
it is necessary to join the registered owner as a party defendant. 
But by see. 7 of the Act, the lien shall attach upon the estate 
or interests of the owner as defined by this Act, in the erection, 
building, land, etc. The lien would not attach to the interest 
of the registered owner unless the materials were furnished at 
his request and upon his credit or on his behalf or with bis 
privity or consent or for his direct benefit. In this ease the lien 
would only attach upon Shepitka’s interest in the land.

There were ample reasons under the old Mechanics’ Lien Act, 
R.S.S., 1909, cli. 150, for joining the registered owner as a 
party. Section 7, sub-sec. 3 of that Act provided :—

“In case the land upon or in respect of which any work or 
service is performed or upon or in respect of which materials 
are placed or furnished to be used is incumbered by a prior mort­
gage or other charge, and the selling value of the land is in­
creased by the work or service or by the furnishing or placing of 
materials, the lien under this Act shall be entitled to rank upon 
such increased value in priority to the mortgage or other 
charge.”

Section 13, sub-sec. 2 of that Act provided that:—
“In ease of an agreement for the purchase of land and the 

purchase money or part thereof is unpaid, and no conveyance 
made to the purchaser, the purchaser shall for the purpose of 
this Act and within the meaning thereof be deemed a mortgagor 
and the seller a mortgagee.”

So that under the old Act the lienholder would have priority 
over the vendor to the extent of the increased value; and where 
priority was claimed on account of this increased value, it was 
necessary to join the vendor as a party. That section, however, 
was repealed in 1913.

It will be observed here that there is not even any allegation 
that Shepitka holds by agreement from the company. The only
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allegation in the statement of claim is that Shepitka is the owner 
of the land.

The plaintiff cites the ease of Abramovitch v. Vrondessi (1913), 
11 D.L.R. 352, 23 Man. L. R. 383, in which the Referee in 
Manitoba said, in his judgment, at p. 353, “1 am satisfied that 
in an action to realise the claim of lien on the land, the person 
who is the owner of the land at the time of the commencement 
of the action is a necessary party to it.”

“The owner” in that quotation, 1 gather from the rest of tin- 
report, means the registered owner.

Looking at the Manitoba Act that was in force at the time of 
that decision, R.S.M. 1902, ch. 110, I find in sec. 5, sub-sec 
(b)

‘‘(b) In case the land upon or in respect of which the work 
is done, or materials or machinery are placed, be incumbered by 
a mortgage or other charge existing or created before the com­
mencement of the work or of the placing of the materials or 
machinery upon the land, such mortgage or other charge shall 
have priority over a lien under this Act to the extent of tin- 
actual value of such land at the time the improvements were 
commenced.”

The vendor under the Manitoba Act is also regarded as in tin- 
same position as a mortgagee. 1 would agree with that decision 
if the lienholder in that ease was claiming priority over tin- 
vendor above the ‘‘actual value” of the land. It does not appear 
from the report whether that was so or not, but if it was not so. 
I would not agree with the decision.

In British Columbia Timber & Trading Co. v. Leberry, (1902 ». 
22 C.L.T. 273, the unpaid vendor of land was joined, and tin- 
action against him was dismissed with costs, as no relief was 
claimed or would be recovered against him. See also Anderson 
v. Godsal, (1900), 7 B.C.R. 404. and the cases referred to in the 
District Court Judge’s judgment.

There is no claim against the registered owner here, and tin- 
lien can only attach upon the interest of Shepitka in the land, 
and 1 cannot see how the company is a necessary or proper 
party. The appeal is dismiased with costs.

Appeal dismissal.
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QTKBRr l.lyl OK COMMISSION v. LENKA III*.
Quebec Court of Sessions of the Pence. Choquette, J.S.P.

March Wi*.
CONSTITUTIONAL LAW ( § I A—20 ) —QUEBEC ALCOHOLIC LlQUOR ACT—QVF.

Stats. 1921, en. 22—Construction—Validity.
The Quebec Alcoholic Liquor Act, Que. Stats. 1921. eh. 22. Is 

perfectly constitutional having been passed by the Provincial Par­
liament within the limit of its jurisdiction within the meaning of 
paras. 8, 15 and 16 of sec. 92 of the British North America Art.

[See Annotation. Ontario Temperance Art, 61 D.L.R. 177.]
Intoxicati.no Liquors (§1110—65)—Qukiiku Alcoholic Liquor Act—

iLLFXiAI. SALK BY HOUHKKKKI'KR — LIABILITY OK OWN Kit UNDER
ART. 91.

Evidence of the Illegal sale of liquor by the housekeeper of the 
person accused, even though without his knowledge, and while he 
was away from the premises, and although she keeps the money 
obtained from the illegal sale for her own use, is a breach of the 
Quebec Alcoholic Liquor Act. Que. Stats. 1921, eh. 22, art. 91, for 
which the owner of the premises is liable.

Indictment under the Quebec Alcoholic Liquor Act Que. 
stats 1921, eh. 22 for having without being the holder of a 
permit, sold in the city of Quebec, alcoholic liquors in con­
travention of the said Act.

L. Roy, K.C., for plaintiff.
Alleyn Taschereau, for defendant.
( 'hoquette, J.S.P. The defendant appeared, pleaded not 

guilty, and after the hearing was closed, moved through his 
attorney that the indictment be quashed for the following 
among other reasons : — 1. That it was not proved that the Li­
quor Commission was authorised to prosecute the defendant 
under the said Act : 2. That the presiding Judge was with­
out jurisdiction to hear and decide the said case, because the 
penalty prescribed in the complaint was imprisonment, that 
the Provincial Government was not entitled to state what con­
stituted a crime, to consign to jail, etc., and that notice of 
tin* present motion was given to the Attorney General.

The attorney for the complainant replied and asked for judg­
ment on the ground that the above reasons were unfounded 
in law, that the Alcoholic Liquor Act was within the juris­
diction of the Provincial Government, that the charge was 
proved and that the defendant should be condemned.

Adjudicating, in the first place, upon the said motion, the 
< "urt decides that in view of many precedents and particular­
ly paras. 8, 15 and 16 of sec. 92 of the B.N.A. Act, 1867, the 
Liquor Act is perfectly constitutional, having been passed by 
the Provincial Parliament within the limits of its jurisdiction, 
and that therefore the said motion must be rejected.

12—63 D.L.R.
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Adjudicating upon the merits, considering that it has been 
proved that several persons have had drink in the defendant *s 
premises, that this drink was sold them by a person in his em­
ploy, namely, his housekeeper who is living and lived contin 
uously with him, that she received payment for the drink, the 
defendant must he found guilty, according to art. 91 of the 
said Liquor Act, notwithstanding that this woman swore that 
the defendant knew nothing about the matter, being away on 
that day and that she had kept the money for herself.. This 
art. 91 enacts:

“The proof that such offence has been committed by any 
person in the employ of such owner, lessee or occupant or 
present on sufference in the establishment of such owner, 
lessee or occupant, shall be conclusive proof that such offence was 
committed with the authorisation and under the direction of tin- 
said owner, lessee or occupant.”

It is true that the defendant swore that he was away on tin- 
day that the drink was sold, as also did his housekeeper; but 
their depositions cannot destroy what the Act calls conclusive 
proof and not a simple presumption.

The defendant is therefore condemned to imprisonment for 
one month and costs, and in default of paying the costs to a 
further two months imprisonment.

British North America Act, 1867, sec. 92, paras. 8, 15, 16: 
Hodge v. The Queen (1883), 9 App. Cas. 117, 53 L.J. (P.C.) 
1; Attorney General for Ontario v. Attorney General of Can­
ada, [1896], A.C. 348, 65 L.J. (P.C.) 26; Brewers Association 
v. Att’y Gen’l of Ontario, [1897], A.C. 231, 66 L.J., (P.C. 
34; Suite v. Corp’n of City of Three Rivers (1883), 11 Can. 
S.C.R. 25.

In the case of McNutt, (1912), 10 D.L.R. 834, 47 Can. 8.C.K. 
259, 21 ('an. Cr. ('as. 157, Supreme Court judgment, it was 
held that when the Provincial Legislature passed statutes with­
in the limits of the powers assigned to the Province by tIn- 
British North America Act, it may include provisions of a 
criminal character under the authority of sub-sec. 15 of sec.
92.

Att’y-Gcn’l of Manitoba v. Manitoba License Holders Ass'n. 
[1902], A.C. 73, 71 L.J., (P.C.) 28, 50 W.R. 431. Briefly, 
by virtue of paras. 8, 15 and 16 of .sec. 92 of the B.N.A. Act. 
interpreted according to the above cited jurisprudence, the Prov­
incial Legislature has the right:—

A. To pass laws prohibiting the sale of alcohol within the 
limits of the Province; B. To pass laws granting licenses for
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the sale of alcohol ami the manufacture of beer; (’. To create 
a commission which would have general charge over the sale 
and regulation of alcoholic liquors; 1). To impose a fine or 
imprisonment, to create offences, provided always that these 
laws he of a merely local nature and within the territorial lim­
its of the Province.

DETROIT Fl'HK A Nil MANIEAC TIRING Co. v. METROPOLITAN 
ENGINEERING Co of GANAIIA LTD.

Exchequer Court of Canada, Audette, J. February >!, lira. 
Patents (§ V—50)—Foil Invention—The Patent Act, R.S.C. 1906,

CH. 69, SEC. 24—SURRENDER OF PATENT—Re-IHHVE—EFFECT OF 
8URREXIIER ON JUIKiMENT HAHEll ON OBItilNAL PATENT—CON­
TEMPT of Covbt—Practice.

A judgment had been obtained in this Court by consent de­
claring Canadian letters Patent, No. 160043, valid as between the 
above mentioned parties, and that the defendant had infringed 
certain claims thereof. The usual injunction against further in­
fringement was also granted. Subsequently plaintiff obtained a 
re-issue of patent, alleged to contain everything that the original 
did and something more. More than 6 years after judgment, 
plaintiff moved to commit the president and manager of defend­
ant company for contempt of Court in disobeying the terms of 
the judgment.

Held: 1. That the judgment had not been served upon the officers 
against whom the contempt proceedings were taken, the applica­
tion must be dismissed.

2. Applications for Court process involving the liberty of the 
subject are taken strictissimi juris, and ail conditions or re­
quirements antecedent to the right to obtain such process must 
be strictly fulfilled and satisfied.

3. A judgement, for infringement of a patent for invention 
that has been subsequently surrendered and a re-issue obtained, 
is Inoperative and cannot be enforced by process of contempt 
after the surrender of the original patent.

[See Annotations on Patents, 43 D.L.R. 5, 27 D.L.R. 450.]

Motion by plaintiffs for an order to commit the president and 
manager of the defendant for contempt of Court in disobeying 
the terms of a judgment pronounced herein on October 9, 191."), 
The grounds upon which the motion was launched appear in the 
reasons of the judge who heard the same.

O. F. Henderson, K.C., for plaintiff.
R. C. II. Cassels, for defendant.
Avdette, J. This is a motion made on behalf of the plain­

tiff for an order that the president and manager of the defendant 
company be committed to jail, by reason of their contempt of the 
judgment pronounced herein on October 9, 1915.

Applications of this nature which involve the freedom and 
the liberty of the subjects of the Crown, are matters strictissimi
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juris, requiring the utmost strictness in procedure and which the 
Court will he jealous to observe and maintain.

A preliminary step in all such proceedings is the proof by 
affidavit of the service of the judgment relied upon and which 
is alleged to have been held in contempt. See Oswald on Con­
tempt of Court, 3rd ed., pp. 210 et scq., and cases therein cited.

There is no evidence of such service. Upon that ground and 
that ground alone the application must be dismissed.

My decision in the matter needs go no further. However, I 
was asked by counsel for the respective parties to pass upon tin- 
other questions raised in this argument. To exhaust all these 
questions would carry me too far afield, but, with reluctance, 
I will, however, accede to the desire of both parties, and expve— 
an opinion upon the question of the re-issue of the patent,—a 
question of interest and moment to the parties,—with the view 
of avoiding further costs and multiplying litigation. Dudycon 
v. Thomson (1H77), 3 App. Cas. 34.

The judgment a quo is one obtained by consent whereby it 
was, inter alio, held that the Canadian Letters Patent of I m en 
tion No. 160,043 were good, valid and subsisting as between tin- 
parties herein and that the defendant infringed claims 7, 8, 10. 
11, 12, 14 and 15 thereof and finally granting the usual injunc­
tion.

However, since the pronouncing of this judgment, which does 
not appear to have been served upon the defendant, the plain­
tiff has sought and obtained a re-issue of the above-mentioned 
patent.

Section 24 of the Patent Act, R.S.C. 1006, eh. 60, dealing with 
re-issue, reads as follows, viz. :—

“24.—Whenever any patent is deemed defective or inopeni 
tive by reason of insufficient description or specification, or by 
reason of the patentee claiming more than he had a right to 
claim as new, but at the same time it appears that the error 
arose from inadvertence, accident or mistake without any 
fraudulent or deceptive intention, the Commissioner may, upon 
the surrender of such patent and the payment of the further fee 
hereinafter provided, cause a new patent, in accordance with 
an amended’ descript ion and specification made by such patentee, 
to be issued to him for the same invention, for any part or for 
the whole of the then unexpired residue of the term for which 
the original patent was, or might have been granted.

2. In the event of the death of the original patentee or of lii> 
having assigned the patent, a like right shall vest in his assignee 
or his legal representatives.
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3. Such new patent, and the amended description and 
specification, shall have the same effect in law, on the trial of 
any action thereafter commenced for any cause subsequently 
accruing, as if the same had been originally filed in such cor­
rected form before the issue of the original patent.

4. The Commissioner may entertain separate ions,
and cause patents to be issued for distinct and separate parts of 
the invention patented, upon payment of the fee for a re-issue 
for each of such re-issued patents.”

From the perusal of that section it will be seen that Patent 
No. 160,043, mentioned in the said judgment has been sur­
rendered and that a new patent has been issued with a descrip­
tion and specification materially amended and changed. The 
language is different, the distribution of the claims is different 
and there is something added thereto. Counsel for the plaintiff 
in answer to questions by the Court stated, in analysing the new 
patent, that it contained everything that was in the original 
patent and a little more; that the re-issue embodied the claims 
or clauses of the original patent, but numbered and distributed 
in a different way, not word for word the same, but covering 
everything.

Giving effect to what appears to be the plain language of the 
statute, the new, the re-issued patent, would seem to have taken 
1 lie place of the original one which from the issue of a new patent 
disappears and is replaced by the re-issue. The original patent 
being extinguished from the date of the re-issue, the judgment 
that was obtained by consent upon the original could only be 
said to be an accessory to such patent. If the original patent is 
the principal—the objective of the judgment—the judgment, 
being only an accessory thereto, must disappear and be ex­
tinguished when the patent goes and must thereby become in­
operative, therefore a commitment for want of observance of 
the same could not at this stage issue.

The general similarity of the patent law between the Cana­
dian and the American statutes—as stated by Patterson, J.. in 
Hunter v. Garrick (1884), 10 A.R. (Out.) 449 at p. 468, will lie 
a justification to seek support upon that ground from the 
American authorities. In Allen v. Culp (1897), 166 U.S. 501 at 
p. 505, it was held that “when a patent is thus surrendered 
(for a re-issue) there can be no doubt that it continues to be 
a valid patent until it is re-issued, when it becomes inoperative." 
See also Walker on Patent, 3rd ed. 214 et seq.

The same principle obtains in England. “It is a complete
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answer,” says Frost, Patent Law, 2nd ed., p. 597, “to a motion 
for committal for breach of a perpetual injunction restraining 
infringements of a patent to shew that . . . since the in­
junction was granted, the specification has been amended and 
so the injunction has become inoperative.” See also Dudgeon v. 
Thomson, 3 App. Cas. 34.

The motion is dismissed with costs.
Motion dismissed.

PKTKKNON v. IIITZKIt.
Supreme Court of Canaria. Davies, C.J., Iriington. Duff, Brorieur and 

Mignault, JJ. October 11, 1$2I.

Contracts (§ IE—80)—Vendor and purchaser—Oral agreement 
Mémorandum in writing—Sufficiency—Statute ok Frauds.

A memorandum of agreement and a cheque in the following 
words: "Kitchener, Ont. December 29th 1919. Received from
Clayton Peterson the sum of $100 on deposit for house at No. 62 
St. George Street—$1,400 payable 1st May 1920. and balance of 
$2.300 on five year mortgage (s'g'd) Adeline Bitzer: Kitchener 
Ont., December 29 1919, To Canadian Bank of Commerce, Water 
loo Ont. Pay to the order of Mrs. Adeline Bitzer $100 one hundred 
dollars deposit on 62 St. George Street at purchase price of $3800 
$1400 payable May 1st 1920 and assume a 5 yr. Mtg. of $2300. 
(s'g’d) C. Peterson,” is a sufficient memorandum of the whole 
bargain to satisfy sec. 5 of the Statute of Frauds R.S.O. 1914 ch. 102 
although the cheque has not been endorsed or cashed. Tin- 
absence from the memorandum of terms which are implied by 
law does not render the contract incomplete, and the time for 
completion in the absence of any stipulation is the time from 
which the purchaser is liable to the payment of interest and is 
entitled to be given possession, and where there is no stipulation 
that the mortgage money is not to bear interest, the balance of 
the purchase money is to bear interest, and the mortgage for it is 
to bear interest from its date until its maturity at the legal rate 
of interest under the Interest Act, R.S.C. 1906, ch. 120, sec.3.

I Peterson v. Bitzer (1920), 57 D.L.R. 325, reversed.]

Appeal from the judgment of the Supreme Court of Ontario, 
Appellate Division (1920), 57 D.L.R. 325, 48 O.L.R. 386. 
reversing the decision of Masten, J., in an action for specific 
performance of an alleged agreement for the sale by the de­
fendant and the purchase by the plaintiff of a house property 
in Kitchener. Reversed.

G. F. Henderson, K.C., and Iluttin for appellant.
McKay, K.C., for respondent.
Davies, C.J. For the reasons stated by Meredith, C.J.O.. 

in his dissenting opinion in the Appeal Court of Ontario (First 
Division), in which I fully concur, and to which I have nothing 
useful to add, I would allow this appeal with costs here ami in



63 D.L.R.] Dominion Law Reports.

the Division and restore the judgment of the trial
Judge.

IniNUTON, J. (dissenting) The appellant sued for specific 
performance of an agreement contained in the following:—

“Kitchener, Ont., Dee. 29, 1919.
Received from Clayton Peterson the sum of one hundred dol­

lars. on deposit for house at 62 St. George St.. $1.400 payable 
May 1st, 1920, and balance of $2.900 on 5 year mortgage.

Adeline Hitzer.”
The respondent, besides denying such an agreement as ap­

pellant sets up, pleads the Statute of Frauds.
The trial Judge finds as a matter of fact that the rate of 

interest was not mentioned or discussed. And I may add from 
a perusal of the evidence that the question of interest was never 
spoken of by any one until some time after above foundation 
for this suit.

The fact seems conclusively established by the evidence of 
wherein he spoke as follows:—“Q. Was there any dis­

cussion then as to interest on the mortgage.' A. No, there was 
not. Q. The memorandum which is Ex. 1 here, does that con­
tain all that was discussed at that day? A. Everything.”

And more than that it was some days later when having 
redised that they had not discussed about the driveway to the 
lot, the size of the lot and the rate of interest, lie sought out 
respondent’s son, who had been present at the signing of said 
receipt (and in fact wrote it as appellant dictated it), and 
pretends that the son assented to the change he desired made 
in the receipt.

The said son admits appellant’s visit to him where he was 
working, hut denies that he assented to any of such changes, 
and further says that appellant wished him to insert words in 
the receipt to cover said points. This lie properly refused to 
do and said lie would tell his mother what appellant said.

It seems to me highly probable that this is the correct version 
of what transpired on that occasion, especially as no more 
passed between them until a month later when the said son, on 
behalf of respondent, tendered back to the appellant the cheque 
which had never been used or indorsed by respondent.

That cheque reads as follows:—
“Kitchener, Ont., Dec. 29. 1919. 

To Canadian Hank of Commerce (Name of Hank)
Waterloo, Ont. (Branch)

Pay to the order of Mrs. Adeline Hitzer, $100.00 (one hundred 
dollars), deposit on 62 St. George St., at purchase price of
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$3,800.00, $1,400.00 payable on May 1st, 1020, and assume a 
5-year mortgage of $2,300.00

C. Peterson.”
It is attempted to strengthen appellant’s ease under the above 

receipt as a compliance with the requirements of the Statute 
of Frauds by insisting that both must he read together.

If she had used or indorsed this cheque of course that would 
he a fair argument. Inasmuch as she did neither, the cheque, in 
my opinion, cannot l»e read as part of what she is presumed 
to have bound herself by in writing.

In all the cases relied upon herein by appellant in that regard, 
none as I read them have gone so far.

And in any event it does not help the case made by tin- 
receipt, in any regard except to indicate that it was a purchase 
of the property that was involved.

Both read together in any way one may desire do not cover 
the Terms of interest.

I most respectfully submit that without a word said in tin- 
bargaining as to interest, a vital part of every bargain of tin- 
kind, the Court cannot read into this receipt or into both docu­
ments taken together, a provision as to interest—either to pro­
vide for interest or the rate of interest.

No case is cited that ever went so far and I venture to think 
that until this none is to be found so naked as this now pre­
sented.

Interest at the statutory rate is implied in many cases de­
termining the sum payable as damages.

But this is of an entirely different character and under a 
statute that requires the essential features of the bargain to In­
set forth in a writing binding the party sought to he held liable.

To say that a mortgage necessarily implies the legal rate of 
interest would surprise many people in some parts of our 
Dominion where the vendor generally looks for a good deal 
more than 5% per annum upon balances of unpaid purchase 
money.

Nay more, T venture to think if we so decided we would en­
able dishonest men desiring to take advantage of vendors to act 
upon this receipt as a model, and try to cheat the unwary ven­
dor out of the difference between 5 and 6, 7 or Sr/t per annum.

It is to be observed as said elsewhere that the receipt (by 
omitting the word “purchase”) does not shew that it is for any 
purchase and hence cases cited such as Hughes v. Parker (1841 
8 M. & W. 244, 151 E.R. 1028, 10 L.J. (Ex.) 297, shewing the



H3 D.L.R.] Dominion Law Reports.

purchase is prima facie that of thé fee simple, relied upon by 
the trial Judge, are not applicable.

And again, the help got from the cheque if it had been so 
incorporated therewith as it might have been either by indorse­
ment thereof, or an express reference thereto in the receipt, must 
have regard to the assuming of a mortgage. The only existent 
mortgage possibly referred to, was that to Magdalena Clemens 
which bore interest at 5jV;> payable semi-annually. And that 
mortgage happens to be for only $2,000.

One argument might have been raised that as no interest was 
named the mortgage was to be one without interest, which is by 
no means an unheard of thing.

Cnt'ortunately for appellant he recognised the omission and 
says he arranged with young Bitzer for a (V rate. And in light 
of that and other features of the ease the Courts should not 
enforce such a claim by directing specific performance.

Yet it is worth while turning the light that way as a means 
of shewing what change is involved in reading into a contract 
which is required by law to be in writing something not there 
but clearly omitted by mistake which would be another ground 
for refusing specific performance.

There are other features of the case which present difficulties 
of a kind like unto the interest question, but one such (fatal as 
1 hold) seems to me enough to deal with at such length.

1 may in parting from this case point out how the common 
sense of the appellant led him to realise the mistakes lie 
lmd made, and need for amending the contract, so called.

And when the alleged contract was repudiated how far be­
yond what is usual took place in making a tender of deeds and 
mortgages.

If indeed the case is so clear on the alleged legal authorities 
and principles of law involved, why did it require so many 
alternative tenders and such length of exposition in making 
clear what the tender as made really meant ?

I think the appeal should be dismissed with costs.
Dvff, J. (dissenting) I think this appeal should be dis­

missed. I agree for the reasons given by Ferguson, J.A., that 
the cheque cannot be looked at and that being so there are 
essential terms of the contract which are not mentioned in the 
document relied upon as a memorandum.

Brodeur, J. The receipt of $100 signed by Mrs. Bitzer on 
December 29, 1919. and handed over to the plaintiff. Peterson, 
;s a document which contains all the essential terms of a con-
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an option, as contended by the respondent, it would have been 
written in a different way. This Court which had to eonstrin

Bitier. lately an almost similar document in the case of McKemie \
Brodeur, J.

Walsh, (IMO), 57 D.L.R. Î4, ill Can. s.c.it. 312, came to tlx- fi
conclusion that such a receipt complied with the requirement 
of the Statute of Frauds.

The receipt in the present case did not specifically mention 
that the money was paid for the purchase of a property as in u
McKenzie v. Walsh, llut the price stipulated could not appl\ 
to a lease of the property. Besides, the cheque which was given 
by the appellant to the respondent for $100, which was accepted 
and kept for some time by Mrs. Bitzer, was more explicit in that 
respect than the receipt itself since it specified that it was given 
for a purchase price.

The two documents, namely, the cheque and the receipt, could 
he read together. Doran v. McKinnon (1916). :$1 D.L.R. .107. -7
Van. 8.C.R. 609; Stokes v. Whicker, |1920| 1 Vh. 411.

In the last case of Stokes v. Whichcr, |1920| 1 Vh. 411. the 
document signed by the vendor did not contain the purchaser•'> 
name. But as a cheque had been given by the ‘ iser for
the deposit stipulated in the document, it was held that the 
documents and the cheque could be read together to ascertain 
the purchaser’s name and form a sufficient memorandum to 
satisfy the Statute of Frauds.

It is contended by Mrs. Bitzer that the document did not 
contain any date at which possession was to take place.

May 1, 1920, was stipulated as the date at which the cadi 
payment was to be made and at the same time a mortgage was 
to be given for the balance of the purchase price. In the 
absence of a contrary intention appearing possession should 
take place at that date. The date of payment of the purchase 
money may be regarded as the date of completion. 25 Hals, 
para. 620.

It is contended also by the respondent, Mrs. Bitzer, that there 
is no stipulation as to the interest on the mortgage.

A mortgage agreement generally provides for interest. But 
this is not necessary, for a mortgage whether legal or equitable L
carries interest although not expressly reserved. Thompson v. m
Drew (1856), 20 Beav. 49, 52 E.R. 521.

As to the rate to be paid, our Dominion statute, eh. 120, 8
R.S.C. 1906, sec. 2, provides that if no rate is fixed by the 
agreement the rate shall be 5%.

9
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For these reasons, I would allow the appeal and restore the 
judgment of the trial Judge with eosts of this Court and of the 
Court below.

Mignault, J.:—For the reasons given by Meredith, C.J.O., 
which are perfectly satisfactory to me ami in which 1 express 
my respectful concurrence, I would allow this appeal with costs 
here and in the Appellate Division, and restore the judgment 
of the trial Judge.

Appeal allowed.

WILSON v. ( INSTALL.
Alberta Supreme Court. Appellate Division. Scott, C.J., Stuart, llevl:.

Hyndman and Clarke, JJ.A. January ?, IHii.
PRINCIPAL AM) 8 V BET Y (8 IB—12) —MoRTUAl.K OX I XXII 1‘VIM'II ASKU— 

Special clavne—Shined hy nirety—Mobtoaok payahi.k in in
HTALMENTH—EXTENSION OF TIME FOR PAYMENT OF FIRST INSTAL­
MENT—Release of hvhety as to first instalment — Liaiiii.it y
AS TO OTHER INSTALMENTS.

The defendant who had no Interest in mortgaged property and 
was not named as a mortgagor in the mortgage, executed the 
mortgage which contained this clause. “I . . . hereby join in the 
execution of this mortgage and agree to be bound hy the terms, 
covenants and conditions hereof and do hereby guarantee pay­
ment of the same according to the terms hereinbefore set f< rth.” 
The Court held that the form of the covenant sufficiently in­
dicated that the defendant had executed it as a surety and upon the 
evidence it was clear that such was Ills position to the knowledge 
of all parties.

Upon the maturity of the first instalment of principal of $2000. 
the time for payment was extended for three months, and the 
mortgagee accepted therefor a promissory note from the mortgagor 
payable three months after date. Upon the maturity of this note 
a portion of the principal was paid and a renewal note accepted 
for the balance for a further period of three months, and two 
further renewal notes for the balance of this Instalment were given 
each for a period of three months, these extensions of time were 
given without the knowledge or consent of the surety; the 
Court held that they had the effect of discharging him in respect 
of the first instalment, and Interest thereon, and that the two 
payments made by the surety for interest after the maturity of 
the mortgage did not revive his liability for this instalment, but 
that the discharge of the surety from the first instalment was not 
sufficient to discharge him from the liability for later ones.

I Eyre v. Bartrop (1818), 3 Madd. 221, 56 E.R. 491, distinguished; 
Croydon Commercial (Jas Co. v. Dickinson (1876), 1 (MM). 707; 
Holme v. Bruns kill (1878), 3 Q.B.I). 495, followed.]

Appeal by defendant (surety) from the judgment of Ives 
J. in favour of the plaintiff against both the surety and the 
principal debtor in an action upon a covenant in a mortgage. 
Varied.

('. C. McCaul, K.C., for appellant.
V. 1). Maclean, K.C., for respondent.

Alta.

App. Dlv.
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Scott, C.J., and Stuart, J.A., concur with Ci.arke, J.A.
Beck, J.A., concurs with IIyndman, J.A.
Hyndman, J.A.:—1 concur in the conclusion of law arrived 

at by my brother Clarke with regard to the effect of the extension 
of time given the defendant Shugarnian by the plaintiff. In my 
opinion the only other serious ground of defence open to the 
defendant is that of estoppel based on the letters and statement 
of the firm of Short, Cross & Co., given or sent the defendant 
which, if good, would make defendant liable for $3,500, principal 
instead of $7,500.

A careful examination of the evidence, however, raises a 
strong doubt in my mind against the defendant’s right to rely 
on that defence.

“Estoppel” has been defined by Lord Denman in Pickard v. 
Scars and Barrett (1837), 6 Ad. & El. 469, at j>. 474, 112 E.R. 
179, thus:—

“Where one by his words or conduct wilfully causes another 
to believe the existence of a certain state of things and induces 
him to act on that belief so as to alter his own previous position, 
the former is concluded from averring against the latter a dif­
ferent state of things as existing at the same time.”

The word “willfully” is equivalent to “voluntarily,” per 
Pollock, C. B., in Cornish v. Abington (1859), 4 II. & N. 549. 
at p. 555, 157 E.R. 956, 28 L.J. (Ex.) 262.

It will lie notieed that the foundation of the doctrine rests 
upon the idea of the party being induced to act upon the faith 
of the statement and changing his position in consequence ther 
of, and if unable to reply on the act of the other party would 
suffer damage. There must be (1) faith in the statement which 
actuated defendant to alter his position, and also (2) by reason 
thereof damage or prejudice was suffered, liait v. Gricsi < 
Wood (1915), 25 D.L.R. 740, 8 8.L.R. 336.
“It must be found that the defendant by his declaration, act 

or omission, intentionally (i.e. voluntarily) caused or permitted 
another person to believe a thing to be true, and to aet upon su. Ii 
belief.” (See Caspersz on Estoppel, 4th ed., p. 75, see. 64).

In Cababe on Estoppel at p. 78 it is stated :—
“The phrase usually employed to express the rule here re­

ferred to is that there must have been an “alteration of position." 
and vague though this is, yet it is probably impossible to adopt 
any expression that will indicate what is meant with greater 
clearness and precision, provided that it be always borne in 
mind that the alteration of position must be one for the worn "

Apparently there must lie evidence that the defendant was in 
fact prejudiced; mere surmise is not sufficient (per Beck, J.,
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in Cels v. Railway Passenger Ass*ce Co. (1909), 11 W.L.R. 707- 
712 .

It follows then as a consequence of these authorities that it 
is upon the defence to prove affirmatively that the erroneous 
statement complained of was relied and acted upon, and 
secondly, that by reason of such reliance lie altered his position 
prejudicially.

The examination for discovery of defendant Vristall, if taken 
literally, would prove fatal to his contention, for lie expressly 
says that his understanding of the amount owing was not lie- 
cause of the statement from Short & ( 'o., hut because Shugarman 
himself told him so. Again in his evidence at trial, while not 
saying so expressly, faith in Shugarman’s word seems to have 
been quite as important in his mind, if not more so, than the 
solicitor’s account. It may be, however, that notwithstanding 
this, circumstances might still hind the plaintiff.

It is not necessary to shew that the misstatement was the 
sole cause of his acting as he did. See Ewart on Estoppel, p. 146. 
Edgington v. Fitzmaurice (1885), 29 Ch. D. 459 at p. 481, 55 
L.J. (Ch.) 650.

There remains, therefore, to consider whether or not the 
defendant was influenced to do, or omit to do, anything because 
of his belief in the misstatement referred to and which worked 
to his prejudice. IIis evidence in that respect is brief, very 
general and not in any way specific.

There is no definite proof that had he not been misled lie 
would have done anything more than “bring pressure” and 
“that Shugarman was doing well in the junk business.” There 
is no satisfactory evidence to the effect that lie really did refrain 
from bringing pressure or that had he done so he might reason­
ably expect that Shugarman was in such a financial position as 
to lie able to satisfy the claim. In short, did lie prove that he 
lost some chance to avoid his loss? 1 am not satisfied that suffi­
cient evidence w/ts given on this point to justify the conclusion 
that he refrained from taking action and that he lost a chance 
to protect himself.

I would, therefore vary the judgment of the Judge as set 
out in the reasons of my brother Clarke, and 1 also agree with 
the latter’s disposition of the costs.

Clarke, J.A.:—This is an appeal by the defendant ('install 
li’om the judgment of Ives, J., in favour of the plaintiff against 
both defendants in an action upon a covenant in a mortgage.

The defendant Shugarman did not defend and the issue is 
between the plaintiff and the defendant Vristall.

The grounds of appeal are:—1. That the trial judge erred
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Alta. in holding that the appellant was liable as a principal debtor
App. Div. mit* 11 °t merely as a surety or a guarantor. 2. That the appel -

----  lant was discharged from liability by reason of an extension of
Wilson time for payment given to the principal debtor. 3. That there

Ckihtam.. Wtis 110 «onsideration for the appellant’s covenant. 4. That in
----- any event the plaintiff is estopped from recovering against tin

ciarke. i.a. appellant more than $3,500 and interest in respect thereof.
The mortgage sued upon was given upon property purchased 

by defendant Shugarman from the plaintiff to secure a portion 
of the purchase price thereof.

The mortgage is dated April 1, 1913, and is payable in instal­
ments of $2,000 on April 1, 1914; $2,000 on April 1, 1915, and 
$4,000 on April 1, 1916, with interest at 7% per annum. The 
appellant had no interest in the mortgaged property and he was 
not named as a mortgagor in the mortgage, but he executed it 
and it contained this clause :—

“And I, Abraham Cristall, of the City of Edmonton, in the 
Province of Alberta, gentleman, hereby join in the execution 
of this mortgage and agree to be bound by the terms, covenants 
and conditions hereof and do hereby guarantee payment of tin 
same, according to the terms hereinbefore set forth.”

The whole purpose of the appellant joining in the mortgage 
was to secure its payment upon the request of Shugarman and 
of the plaintiff’s son, who was transacting the plaintiff’s busi­
ness—it was not his debt.

In giving judgment at the conclusion of the trial the Judge 
said :—

“In my opinion the draftsman of the mortgage who prepared 
the clause making the defendant Cristall a party was careful 
to make it clear that he became a party as a principal debtor 
and not as a surety.”

I am unable to agree with this conclusion.
In Imperial Bank v. London and St. Katharine Docks Co. 

(1877), 5 Ch. 1). 195, at p. 2(H), 46 L.J. (Ch.) 335, Jessel, M. 1 i . 

says :—
“Whoever is liable to pay the debt of another, whether for 

value, as in the case of the broker who receives a commission for 
incurring liability, or gratuitously, as between himself and the 
person originally or primarily liable, is a surety ; and 1 can 
understand no definition of surety which will not include a 
person in that situation.”

It appears to me that the form of the appellant’s covenant 
in the mortgage sufficiently indicates that he executed it as a 
surety and upon the evidence it is clear that such was his posit i n 
to the knowledge of all parties.
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That the form of the transaction is not the test is exemplified 
by the ease of Rouse v. Bradford Banking Co., [1894] A. C. 586, 
63 L.l. (Ch.) 890.

The next question is. Was the appellant discharged from liab­
ility by reason of the extension of time? Upon the maturity of 
the instalment of principal of $2,000 on April 1, 1914, the time 
for payment was extended for 3 months and the plaintiff 
accepted therefor a promissory note from Shugarnmn, payable 
3 months after date. Upon maturity of this note $500 was paid 
on account of principal and a renewal note accepted for the 
balance of $1,500 for a further period of 3 months and there 
were two further renewal notes for the $1,500, each for 3 months. 
The last renewal matured in April, 1915, and is still unpaid. 
These extensions of time were given without the knowledge or 
consent of the appellant, and 1 think it is clear upon the authori­
ties that they had tin* effect of discharging the appellant in 
respect of the first instalment of $2,000, and interest thereon. 
The extensions of time were unconditional. The mortgage con­
tained no term entitling the plaintiff to extend the time for 
payment so that the appellant’s agreement to be bound by all 
the terms of the mortgage does not make him a consenting party 
to the extensions—and there was no reservation of rights against 
the surety.

Although the point was not raised on the appeal, T have con­
sidered a question arising on the evidence of the effect of two 
payments made by the appellant. After the maturity of the 
mortgage the appellant made two payments on account, viz., 
$325.90 on May 1, 1917, and $250.75 on August 9, 1918, being 
the last payments made on the mortgage.

In Mayhew v. Crickett (1818), 2 Swans. 185, 36 E.R. 585, 
Eldon, L.C., held that if after a surety has been discharged by 
tin1 act of the creditor he makes a promise to pay, he cannot 
object to that as a promise without consideration. The promise 
is valid, not as the constitution of a new, but the revival of an 
old debt. It was assumed that the surety when he made the 
new promise had in all probability knowledge of all the circum­
stances of the case.

This decision was followed in Smith v. Winter (1838), 4. M. 
& W. 454, 150 E. R. 1507, 8 L.J. (Ex.) 34, and in Phillips v. 
Forait (1872), L.R. 7 Q. B. 666, at pp. 676, 677.

(juain, J., in referring to the two cases just mentioned, says:—
“It is well established that a surety, after he has been dis­

charged from his contract by the act of the creditor, may revive 
his liability by a subsequent promise or assent.”

In all of these cases it was assumed or found that at tin me
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of the new promise the surety had knowledge of the facts which 
operated to discharge him. It is difficult to understand 1h 
ground of these decisions, whether it is the new promise founded 
on the consideration of the pre-existing debt as in cases under 
the Statute of Limitations or waiver of the right to object to 
the extension, amounting to an agreement to the act, which 
would otherwise effect a discharge. I would think the latter I 
the true ground for, by the discharge the liability as well a> 
the remedy is gone, so that the cases under the Statute of Limit 
tions are inapplicable.

I think it very doubtful if a payment alone after the discharge 
would revive the liability, certainly not where payment is made 
without full knowledge of the facts which effect his discharge.

In Australian Annual Digest, 1906-7-8. at p. 326, reference 
is made to a case of A. Tyree v. Syman, 9 N.Z.Claz. L.R. 90 ( New 
Zealand), holding that “payment on account by the surety dors 
not preclude him from setting up defences of matters of law. 
as that time had been given,” and the cases cited in 32 Cye., p|> 
163 and 164 favour the same conclusion.

My conclusion is that the payments made by the appellant. 
which were for interest, did not revive his liability for the in­
stalment in question for, even if payment would have such 
effect, knowledge of the extension on the part of the appellant 
at the times of payment is not shewn—and in any event under 
the circumstances as hereinafter mentioned, the payments should 
not be treated as made in respect of the first instalment and 
therefore can be no admission of liability in respect of it.

I have now to consider the effect of the extension of time for 
the first instalment upon the surety’s liability for the remainii g 
instalments.

The mortgage contains the following clauses bearing upon the 
question which, for convenient reference, I shall number 1. 2, 
3 and 4.

1. “That if default shall be made in any payment of interest 
or principal or any moneys hereby secured or any part thereof, 
then and in such case the whole money hereby secured shall at 
the option of the mortgagee become due and payable in like 
manner and to all intents and purposes as if the time herein 
mentioned for payment of such money had fully come and 
expired; provided that no notice of the exercise of such option 
need be given to the mortgagor.”

2. “Provided that the mortgagee shall not be bound to a< pt 
payment of the principal moneys before the time or times her- H- 
bofore limited for the payment thereof.”

3. “That on any default in payment of any moneys licvvhy
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secured, or any part thereof, or in the observance or perform­
ance of any covenant on the part of the mortgagor to be 
observed or performed, the said mortgagee shall without notice 
have the right and power to enter into possession of said lands, 
and with or without such entry, and whether in or out of posses­
sion to collect the rents and profits thereof and to make any 
lease of the said lands or any part thereof and on such conditions 
as the mortgagee shall think proper, and that the power of sale 
contained or implied herein may be exercised before or after 
and subject to such demise or lease.”

4. “That the mortgagee may at the discretion of the mort­
gagee, at all times, release any part or parts of the said lands, 
or any other security for the moneys hereby secured, either with 
or without any consideration therefor and without being account­
able for the value thereof or for any moneys except those 
actually received by the mortgagee, and without thereby re­
leasing any other of the said lands, or any of the covenants 
herein expressed or implied.”

As long ago as 1795 in Rees v. Berrington, 2 Ves. 540, 30 E.R. 
765, fully annotated in vol. 2, White & Tud. L.C. (1912), 571 at 
I». 575, Loughborough, L.C., stated the rule of equity which has 
hvon followed ever since, in the following words:—

“It is the clearest and most evident equity not to carry on 
any transaction without the privity of him (the surety who 
must necessarily have a concern in every transaction with the 
principal debtor. You cannot keep him bound and transact his 
affairs (for they are as much his as your own) without con­
sulting him, you must let him judge whether he will give that 
indulgence contrary to the nature of his engagement.”

Without some qualification of this rule, it may be argued 
with much force that the plaintiff has by the transactions relating 
to the first instalment, without consulting the appellant, re­
leased him from his entire obligation. She has, during the 
i xtended periods, barred herself from exercising the option under 
vlause 1, of accelerating the payment of tin- later instalments 
and from taking possession under clause 3 and proceeding to 
realise upon her security at a time when presumably the mort­
gaged property might have realised sufficient to satisfy the debt, 
or from proceeding to judgment against the principal debtor 
at a time when presumably the debt might have been realised; 
hut for the extension the surety could have paid off the first 
instalment and perhaps collected the amount from the debtor, 
leaving a smaller obligation upon him at the maturity of the 
later instalments—with perhaps a greater probability of then 
realising it than if the whole debt remained unpaid.

13—63 D.L.R.
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Alta. In Mortgage Insurance Corp., Ltd. v. Pound (1895), 64 L.J. 
App jjjv (Q.B.) *594. after discussing other reasons for relieving the

—_ surety, Wright, J., says, at p. 396:—
Wii-sos “Next, the security to which the defendants (sureties) had a 
Cristai i r*Kht to l°°k seems to have been altered, I apprehend that under

---- the scheme it is not competent for the plaintiffs or defendants
Darke, j.a. f0 insist on immediate realisation of the freeholds and other 

assets of Martiny (Limited), and it is of course possible that 
they may be <d less value in 1900 t Inn in 1993.'*

In Bonser v. Cox (1841 ), 4 Beav. 379, at pp. 382, 383, 49 E.It 
385, Langdale, M.R., says:—

“I do not think that it is material to enquire in what wax 
the surety contemplated benefit or protection to himself In 
stipulating that a particular remedy should he held by lie 
creditor against the principal debtor. A man may reasonably 
say 1 will be surety to you for payment of such a sum, provided 
you have it secured by the bond of the principal debtor but I 
will not lie your surety upon any other terms.”

In Polak v. Everett (1876), 1 Q.B.D. 669, where book debts 
held in security were released, the surety was held to be dis 
charged in toto although such book debts would not have realised 
the whole amount guaranteed.

It remains to consider the particular application of these prin 
eiples to the facts of this case.

In Eyre v. Bartrop (1818), 3 Madd. 221, 56 E li. 491, it was 
decided that by giving time to the principal debtor, the grant»-»- 
of an annuity exonerates the surety from past, as well as future 
arrears. In addition to extending the time for some of the pax 
meiits on account of the annuity, the terms of the original agree 
ment relating to the redemption of the annuity were altered. In 
giving judgment Leach, V.-(\, said, at p. 225:—

“It could not be denied that if by any arrangement between 
the creditor and the debtor, the situation of the surety is altered, 
that he is thereby discharged ; but it is said that the situation 
of the surety is here only partially altered during the five years; 
and that in respect of subsequent payments it remains the sain»-. 
1 am of opinion, however, that the deed of January, 1810, and 
the agreement of February, 1815, and the change in the terms 
of the redemption, have either directly, or by their consequences, 
wholly altered the situation of the surety and that he is thereby 
wholly discharged. ’ ’

This case came under consideration before the Common Pleas 
Division in The Croydon Commercial Gas Company v. Dickinson 
(1876), 1 C.P.I). 707. The facts in the latter case were that 
D. contracted with a gas company to take from them tar and
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Ammoniacal liquor, and to pay for each month’s supply within 
the first 14 days of the ensuing month after the account rend­
ered “unless the company should by writing, signed by their 
secretary, allow a longer time for payment.” The defendant 
became surety for the performance of the contract by I). On 
August 3, an account was delivered for the July supply; and 
after the 14 days had expired, viz., on the 21st, the secretary 
of the company, without the knowledge of the surety, sent I). 
a letter inclosing a promissory note at a month for the amount 
with a request that he would sign and return it. 1). signed the 
promissory note and returned it to the secretary, who kept it.

Held, that assuming this to he a giving of time by “writing 
signed by the secretary” within the meaning of the agreement, 
being after breach, the surety was released; and that once 
released, he was not liable in respect of debts contracted in 
respect of subsequent months’ supplies. Brett, J., says, at p. 
714:—

“It seems somewhat strange that there is so little authority 
to be found upon this subject; but I am inclined to think that 
tin* true doctrine is laid down in the case to which we have 
been referred of Eyre v. Bartrop, 3 Madd. 221, and again at 
p. 715:—

“Two cases have been relied upon as shewing that, as the 
contract was to be fulfilled at different times, the case may be 
dealt with as if there were different contracts, and though 
absolved as to one payment, the sureties may still be liable in 
respect of the others. Those eases are Skillett v. Fletcher, L.R. 
1 (\P. 217, and Harrison v. Seymour, L.R. 1 C.P. 518. Those, 
however, were cases where the sureties undertook to guarantee 
the fulfilment of separate contracts, and not the fulfilment of 
one contract at separate times. They afford no authority that, 
in a ease like the present, where there is one contract to be 
fulfilled at different times, the surety may be absolved as to the 
one period and still held liable as to the others.”

On appeal to the Court of Appeal (1876), 2 C.P.D. 46, 46 
L.J. (C.P.) 157, this decision was reversed. It was held affirm­
ing the judgment of the Common Pleas Division, that, time 
having been thus given for the payment of the amount due for 
July the sureties were discharged as to that amount; but revers­
ing the judgment of the Common Pleas Division, not as to the 
amounts due for August and for September; the contract being 
separable, and the position of the sureties as to those amounts 
not being affected by the giving time for payment of the amount 
due for July. Kelly, C.B., says at p. 49:—

“It has been contended by Mr. Smith that there was but one
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contract and that therefore if time was given in respect of one 
performance under it, that operated as a discharge of the whole 
contract. But although in one sense it was one contract, yet, 
in effect, it was as much three several contracts as if it had been 
created by three separate instruments. In each month the 
account was made out and the debtor failed to pay.”

Bramwell, J.A., says at p. 50:—
‘‘I can see no reason why, there being two debts, the giving 

of time for the payment of one should release the surety from 
his liability as to the other.”

And Amphlett, J.A., says, at pp. 51, 52:—
‘‘If I could see that the position of the surety was in any way 

altered as to the payments to be made in August and September, 
I should not be very nice to ascertain whether the alteration 
was to his detriment or not. The rule is that when time is given 
or the position of the surety has been altered by the dealings 
of the principals, the surety is discharged. That must, however, 
be taken with certain limitations, that is to sav, if it depends 
upon inquiry, the Court will not go into that inquiry, and unless 
the fact is self-evident, the Court will not consider the question. 
And of course the rule will not he applicable where the 
change cannot be otherwise than advantageous to the surety. 
.... Here it seems to me that what was done in the way of 
giving time for the July payment cannot affect the position of 
the surety as to the subsequent payments. In fact the only way 
in which it could be argued was that in July the payment not 
being made at the proper time, there was a larger demand upon 
the principal debtor when the subsequent instalment became due. 
The answer to that is that the position of the debtor is the same 
as if there had been no demand at all in July, and then in 
September there would be the same accumulation of payments, 
and yet it would be impossible to say that the surety was dam­
aged by the indulgence being given.”

What Leach, V.-C., said in Eyre v. Bartrop, supra, was that 
if there had been no change as to the subsequent payments in 
the position of the surety that would he a good answer ; but 
then he said that that was not the fact and that the deed had 
altered the position of the surety. That case, therefore, does 
not bear out the judgment of the court below.”

The Croydon Cas case is cited with approval in TJoInu v. 
Uninskill (1877), 3 Q.B.D. 495, 47 L.J. (Q.B.) 610. Brett. L. l 
says at p. 509:—“The doctrine of the release of suretyship i< 
carried far enough and to the verge of sense, and I shall not 
be one to carry it any further.”

I think, upon the authority of the Croydon ease, it should



63 D.L.R.] Dominion Law Reports. 197

be held that the discharge of the surety from the first instalment 
is not sufficient by itself to discharge him from the later ones.

In considering whether or not the surety has been in any way 
prejudiced in his rights concerning the mortgage security or 
in respect of the acceleration clause in the mortgage by the 
extension of the time for payment of the first instalment, con­
siderable assistance may lie derived from the following statement 
of the law by A. L. Smith, L.J., in House v. Bradford Banking 
Co., 118114] 2 Oh. 32, at p. 75:—

“It has long since been established that, if a creditor con­
tracts with a principal debtor and a surety, and afterward# by 
a binding contract with the principal debtor he gives time to 
him without the consent and knowledge of the surety and with­
out reserving his rights against the surety, the surety is dis­
charged. Different reasons, given by different Judges, for this 
will lie found in the books; hut I apprehend that the main reason 
is that a surety is entitled at any time to require the creditor 
to call upon the principal debtor to pay off the debt, or himself 
to pay off the debt, and that when he has paid it off he is at 
once entitled in the creditor’s name to sue the principal debtor; 
ami if the creditor has bound himself to give time to the prin­
cipal debtor, the surety cannot do either the one or the other 
of these things until the time so given has elapsed, and it is 
said that by reason of this the surety’s position is altered to his 
detriment without his assent.”

And also from the following statement of the law by Anglin, 
•I.. in Sortit Western Xationat Bank of Portland v. Ferguson 
(1918), 44 D.L.R. 464, at p. 471, 57 Can. 8.C.R. 420:—“1 fully 
appreciate the inflexibility of the rule that any material altera­
tion in the terms of a guaranteed contract made by the prin­
cipals without the guarantor's assent will discharge him and 
that a binding agreement for extension of time without reserva­
tion of rights will always be deemed such a variation because it 
disables the guarantor, should he be minded, to discharge the 
principal debtor’s obligation and seek recoupment from him or 
to compel him to do so himself, from immediately proceeding 
against him. The right of the surety to be subrogated to all 
the means at the disposal of the creditor is, as it has been said, 
one of the highest equity, and any act by which it is curtailed 
will, to the extent of the injury inflicted, be a defence. Wilson 
v. Broun (1881), 6 A.R. (Ont.), 87, 90. ‘It has been the law 
of the Court for many years that a surety is entitled to come 
into equity to compel the principal debtor to pay what is due 
from him, to the intent that the surety may l>e relieved.’ Ascii- 
erson v. Tredegar Dry Dork and Wharf Co., 11909] 2 Ch. 401.
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406. But that right accrues only upon the maturity of the 
debt.”

I «in unable to see in the light of these authorities that the 
appellant was prejudiced in respect of the later instalments 
by the extension. The plaintiff, under clause 2, was entitled to 
refuse payment until the maturity of the respective instalments, 
and was not required to accelerate them, though she had an 
option to do so. She had a right to hold her mortgage as an 
investment for its full term, receiving interest as provided in 
the mortgage. The appellant’s agreement hinds him to these 
terms. The principal debtor had no right, without the plaintiff's 
consent, to pay before maturity, and it follows that the appel 
lant could not have required him to pay before maturity, nor 
was the appellant entitled to pay before maturity so as to 
recover from the principal debtor before maturity. So I con­
clude that except as to the first instalment the second ground 
of appeal fails.

The third ground also fails. It was argued very faintly and 
practically abandoned, during the argument.

The fourth ground requires some consideration.
The plaintiff late in 1915 placed this mortgage amongst other 

securities in the hands of her solicitors, Short, Cross & Co., for 
their attention.

In the bookkeeping the mortgage clerk in the solicitors’ office 
by mistake entered in the mortgage account credits for $2.500 
on July 3, 1914, and $2,000 on Oct. 7, 1914, thus reducing tin- 
principal to $3,500. In fact only $500 was paid on July 3. 

which reduced the note of $2,000, given on April 1, 1914, for 
the instalment then due, to $1,500, and a renewal note for the 
$1,500 was given, dated April 4. In some way the clerk credited 
the $500 and afterwards added the amount of the first note, 
making the credit $2,500. On October 7, a payment of $31.25 
for interest on the July note then maturing was paid and a 
further renewal given for the $1,500, but no further payment 
was made, yet in some way a credit entry of $2,000, on account 
of principal appears in the account on that date. In July, 1914. 
- nly $1,500, represented by the note was overdue for principal 
after payment of the $500, and no further payment of principal 
would mature till the following April (1915). On December Is. 
1915, the solicitors wrote to Shugarinan and the appellant stat­
ing a balance of $5,500 owing on the mortgage. On December 
15, 1917, after the maturity of the whole mortgage, the solicitors 
wrote to the appellant advising the balance owing for principal 
was $3,500, and enclosing a statement shewing the two credits 
of $2,500 and $2,(XX).
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The appellant says that in 1916 or 1917 Shugarman told him Alta, 
lie had redueed the mortgage to $3,500. A|ipTl)lv.

I find no evidence that at any time the plaintiff or her solici- ----
tors intimated to Shugarman that the balance was $3,500. Such Wii.son 
was not the fact. The correspondence between Shugarman and Cbiktm i
the plaintiff and her solicitors shews no indication of any such ----
belief on his part. In his letter to the solicitors of December 22, ' ll"k<'- 1A
1915, in answer to the solicitors’ letter of December 18, 1915, 
stating the balance to be $5,500, he raises no such contention. At 
that time if the mortgage had been reduced to $3,500 no prineipal 
would he due and the instalments overdue would have been 
overpaid by $500, yet in his letter Shugarman says:—‘*1 am 
very sorry that I cannot send you at least a part of the principal 
hut it is impossible for me to do so. You are aware of the way 
business is in and has been for the past year or more.”

If Shugarman told the appellant he had reduced the mortgage 
to $3,500 he was guilty of a gross fabrication, for there was no 
possible ground for sueh a statement.

The appellant is a cousin of Shugarman and I gather from 
the evidence he had an intimate knowledge of his affairs. lie was 
surety for him in another transaction. He knew that in 1914 
or 1915, Shugarman, being financially involved, made a sale 
under the Hulk Sales Act, 1913 (Alta.) eh. 10, and the creditors 
only received a dividend of 10'/#' ; in addition Shugarman also 
owed money to the appellant for which he was pressing him.
All tin* circumstances are so inconsistent with tin1 appellant’s 
statements that he believed Shugarman had reduced the mort­
gage to $3,500 and that he suffered from any representation to 
that effect, that I am compelled to reject his evidence in that 
respect. 1 am hound to think that he is seeking to take advantage 
of a probable error in order to escape his liability.

My conclusion is that the plaintiff is entitled to recover against 
the for prineipal $6,000 with interest computed ac­
cording to the terms of the mortgage reckoned from April 1,
1914, less the following payments, which 1 think he is entitled 
to the benefit of, the others being applicable to the first instal­
ment of $2,000, from which the appellant is relieved :—

I'M:,. April 2. $300; 1915, Aug. 18, $236.90; 1916, Sept l >,
4-5 of $200, $160.

This payment was made by Shugarman on interest generally.
1 think it should he apportioned in the ratio of 6,000 to 1,500 
or 4 to 1,1-5 being in respect of $1,500, the balance owing on the 
first instalment and the remaining 4-5 in respect of the remain­
ing $6,(KM); 1917, May 1, $325.90; 1918, Aug. 9, $250.75; total,
$1,163.25, and the judgment below should be varied accordingly.

^047
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If the parties fail to agree upon the amount it will be settled 
by the Registrar of the Court at Edmonton on settling tin- 
judgment of this Court—in other respects the judgment will lb- 
affirmed.

The appellant has gained substantial relief and should haw 
the costs of this appeal to he taxed on the scale of column 4 of 
the tariff, and set off against the judgment.

Judgment below varied.

IIONTEX IMPORTING Co. v. PANAR
Saskatchewan King's licnch, Bigelow, J. December 22, I9.il. 

Principal and Agent (§ IID—26)—Authority to aoknt to purvh \>i
CERTAIN KINDS OF GOODS—PURCHASE BY AGENT OF GOODS Mil
WITHIN THE CLASS—PRINCIPAL REPUDIATING GREATER PART HI
GOODS BUT RETAINING A SMALL PART—ACCEPTANCE OF GOODS
Liability of principal—Sale of Goods Act, K.S.S. 1920, < h.
197, sec. 34.

A retail merchant gave an agent authority to purchase goods 
for him in the following words “I hereby authorize ... to pur­
chase for me merchandise on or about $3000 as per arrangements. 
I agree to pay . . . 10% above invoice cost of purchases made lor 
me." The words - as per arrangements” were explained to 
verbal instructions as to the kind of goods he was to buy. The 
agent bought certain goods which did not come within the des­
cription of the goods which he was authorised to buy. The 
principal repudiated the contract and returned most of the good- 
but kept a part of them to the value of a small amount which was 
owing to him by the vendor. The Court held that by keeping a 
part of the goods he did an act in relation to them which w,i- 
inconsistent with the ownership of the seller, and that therefore 
under sec. 34 of the Sale of Goods Act, R.S.S. 1920, eh. 197, he 
accepted the goods and ratified the sale made by the agent on hi 
behalf.

Action to recover the price of goods sold and delivered to tin* 
defendant by the plaintiff. Judgment for plaintiff.

II. L. Jordan, K.C., for plaintiff.
F. F. MacDermid, for defendant.
Bigelow7, J.:—In December, 1920, and January, 1921, tin- 

defendant was a merchant in Saskatoon. One Solotoy was n 
wholesale dry goods jobber in Winnipeg. On December 1 >. 
1920, Solotoy was going east to Toronto to purchase goods, and 
defendant gave Solotoy authority in writing to buy goods for 
him as follows: (Ex. PI).

“Winnipeg, Dee. 15th, 1921
I hereby authorize Mr. Solotoy to purchase for me merehamle 

on or about $3,000.00, as per arrangements. I agree to pay Mr. 
Solotoy 10% above invoice cost of purchases made for me.

(Signed) S. Panar."
The words “as per arrangements” were explained by both
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Solotoy and defendant to mean that defendant gave Solotoy 
verbal instructions as to the kind of goods to buy for him, namely, 
silk and serge dresses, coats of all descriptions, men’s dress shirts 
and men’s suits. There was evidence that Solotoy made a note 
of these instructions on a separate piece of paper. Exhibit PI 
was signed in Winnipeg, and it seems suspicious that Solotoy's 
note limiting his authority was made on notepaper of the Hotel 
Carls-Rite, of Toronto. (See Ex. B on examination for dis­
covery). No explanation was given of this, and 1 find it diffi- 
«*iiIt to believe Pamir when hi* says that Ex. 11 above was attached 
to Ex. PI, when he signed PI.in Winnipeg. This point, how­
ever, is not material in view of my opinion of the result of what 
took place afterwards.

Solotoy went to the plaintiff’s place of business in Toronto 
on December 22, 1920, and bought certain goods which do not 
come within the atiove descriptions, to the value of $1,383.46, 
and paid plaintiff $500 of defendant’s money on them. His 
explanation is that although he had no authority to buy these 
particular goods, they were a bargain, and he thought defendant 
could use them.

Again it is difficult to understand, if he did not have auth­
ority to buy these particular goods, why he did not wire 
defendant and ascertain, as he could very quickly have done, 
whether defendant wanted these particular goods.

The goods were shipped at once by express, and Solotoy ad­
vised defendant by letter. What date the goods arrived is not 
dear, but on December 27 the defendant wired Solotoy to 
Montreal :—

“The llontex Company knitted goods cannot use. Have 
not arranged with you to buy any knitted goods or shoes, only 
white-wear. Why not send wire before purchasing other lines 
than we arranged for you to buy, as you did with dresses. Do 
not buy anything further before wiring for advice. Advise 
what to do with llontex Importing goods.”

On December 28, 1920, defendant wired plaintiff to express 
at once 25 coats. These coats had been referred to in Solotoy’s 
letter to defendant. The coats were shipped to defendant, and 
tin1 value of same was $439.36. Defendant kept the coats, and 
of the first shipment kept 5 1/6 dozen nightgowns to make up 
in value the $500 plaintiff had belonging to him, and returned 
the rest of the goods some time in January.

On January 18, 1921, defendant wrote plaintiff this letter:—
“With regard to your letters in connection with goods re­

turned. we have been in communication with Mr. Solotoy and 
thought that he would probably have seen you in this connection.

Sa*k.

K.B.

Dontkx
I.MCUBTIMi

Co.
r.

Iilgelow, j.
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The goods which you shipped were not up to the standard which 
we expected from his advice, and we therefore returned them 
on his advice, as at the same time we had purchased some coats 
from you, we kept out 5 1-6 doz. nightgowns at #19.50 which 
less the express which we paid of $38.44 will balance of the 
account of $500.00 which was paid you, and in this way we 
thought to save you the trouble of refunding the money.”

It will he observed that in this letter defendant does not deny 
Kolotoy’s authority to buy, but says, “the goods were not up 
to the standard which we expected from his ( Solotoy’s) advice, 
and we therefore returned them.”

I am almost inclined to decide that Kolotoy had ample auth­
ority from defendant to buy these goods, but perhaps 1 am not 
justified in coming to that conclusion on account of the sus­
picious circumstances referred to above, as against the direct 
and positive evidence of both Solotoy and the defendant.

This action is brought for the value of the goods alleged to 
be sold and delivered, and the defence is that Solotoy never 
had any authority to buy.

Assuming that Solotoy had no authority, the case resolves 
itself into the question whether the defendant ratified the sale 
by keeping part of the goods.

In Bowstead s Law of Agency, 5th ed., p. 59, the law is 
stated :—“The ratification of an act or transaction may he 
express or implied. A ratification will be implied whenever 
the conduct of the person in whose name or on whose behalf the 
act or transaction is done or entered into is such as to show 
that he intends to or recognize such act or transaction
in whole or in part.”

The cases cited by plaintiff do not seem to assist. Bristow \. 
Whitmore (1861), 9 II.L. (’as. 391, 11 E.R. 781, 31 L.J. (Cli 
467, 9 W.R. 621, 8 dur. (N.S.) 291, merely decided that where 
a contract has been entered into by one man as agent for another, 
the person on whose behalf it has been made cannot take the 
benefit of it without bearing its burdens. In Cor nival v. W il sun 
(1750), 1 Ves. Sen. 510, 27 E.R. 1173, an agent bought goods at 
a greater price than authorised. The defendant refused the 
contract, but disposed of the goods (apparently all of them', 
treating them as his own. It was held that the agent was 
entitled to recover. No case has been cited to me clearly in 
point where, as here, the principal repudiate the contract and 
returned most of the goods, but kept part of the goods to the 
value of what was due him from the vendor.

Sec. 34 of the Sale of Goods Act, R.S.S., eh. 197, is in part 
as follows :—‘‘The buyer is deemed to have accepted the goods

8
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when he intimates to the seller that he has accepted them, or when 
the goods have been delivered to him and he does any act in 
relation to them which is inconsistent with the ownership of

I a in of the opinion that by keeping part of the goods he did 
an act in relation to them which is inconsistent with the owner­
ship of the seller; and therefore, under this section, he accepted 
the goods, and in doing so he ratified the sale made by Solotoy 
on his behalf, and that he is therefore liable.

The plaintiff will have judgment for the amount claimed, 
$1,322.82, and costs.

Judgment for plaintiff.

IIARTHKLMKH v. BHkKIX.
Supreme Court of Canaria, Davies, C.J., I ding ton, Duff, Anglin, and 

Mignault, JJ. December fi, tfi.il.

Currency (§ I—1 )—Purchase and hale of American stocks in New 
York—Employment of Toronto broker acting through New 
York agent—Balance due to customer on closing accounts 
—Right to he pah» in United States funds.

A firm of brokers carrying on business in Toronto and New 
York through their agents there, cannot in the absence of a special 
agreement with the customer, discharge itself from liability to 
such customer, who has engaged its services in the purchase and 
sale of American stocks in New York by paying him when their 
dealings end the balance due to him in Canadian funds, without 
any allowance for exchange upon the admitted balance upon New 
York where ihe transactions all took place.

[See Quartier v. Farah (1921), 19 O.W.N. 499; liarthelmes v. 
Bickell (1921), 20 O.W.N. 254, reversed (1920), 19 O.W.N. 97, 
restored.]

Appeal from the judgment of the Supreme Court of Ontario 
(1921 ), 20 O.W.N. 254, in an action against a firm of brokers 
to recover the difference in value between Canadian and Vnited 
States currency in respect of sum payable by defendants to the 
plaintiff. Reversed and judgment of Middleton, J. (1920), 19 
O.W.N. 97, restored.

Slaght, K.C., for appellant.
Davies, C.J. :—The dealings between the parties were those 

of principal and agent requiring full accounting and were not 
in any sense those of vendor and purchaser which might give 
rise to the presumption of local currency being contem­
plated by the parties in the discharge of the agent’s account­
ability.

1 cannot think, therefore, that it would be possible for the 
broker’s company, in the absence of any special agreement per­
mitting it to do so, to reserve to itself and to withhold from its

Can.

8.C.
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^'*p- customer the plaint HT the premiums of exchange upon New
s p Vork upon the admitted balanoe due such customer. The benefit
----- of such exchange it seems to me legally lielonged to the broker 's

Babthki.mkn principals and should not, on any principle I know of, be rc- 
Bivkeil. twined by the brokers or agents in addition to their ordinary 

----- charges.
r ule , ..i. The trial Judge (1920), 19 O.W.N. 97, so found and awarded 

the plaintiff the sum of *10,103.35.
There is no dispute about the correctness of the amount 

allowed if the right of the plaintiff to Is- paid in the equivalent 
of American currency on the balance due him is correct.

The Appellate Division (1921), 20 O.W.N. 254, by a majority 
of three to two allowed the appeal and dismissed the action. The 
Chief Justice of Ontario, with whom Maclaren, J., concurred, 
seems to have based his judgment upon what he held to he 
“not an unfair inference’’ under the facts as proved, that the 
plaintiff, the now appellant, had acquiesced in foregoing his 
claim to exchange as to the transactions before July, 1919, in 
consideration of bis broker’s promise to allow the premiums in 
regard to future transactions.

I am quite unable to draw or to accept any such inference 
or acquiescence, or that any such compromise ever was rescind 
between the parties. Ilodgins, J.A., who concurred in allowing 
the appeal and dismissing the action did so, however, upon an 
entirely distinct ground of an agreement or arrangement be­
tween the defendants and their New Vork agents, to which lie 
assumed the plaintiff was a party and bound by, under which 
“Canadian speculators might deal in New York market in stocks
on margin under circumstances which would obviate the .....es
sity of their remitting money lietwecn Toronto and New York 
or vice reran............

That method consisted in maintaining by Miller & Co. of a 
deposit in the Standard Hank in Toronto consisting of a large 
amount of money. The results of the purchases and sale of stock 
in New York were communicated by Miller & Co. to the appel­
lants, who were then authorised by Miller & Co. to draw for the 
benefit of their clients upon the funds in the Standard Hank, 
paying in this way their Canadian customers any profits that 
had been made in trade in New York. This also involved the 
advantage of enabling buying and selling to lie done by clients 
in Toronto upon the credits of the appellants in New Y’ork and 
not upon their own individual credit, and also upon the basis 
of Canadian dollars, any losses being charged to the appellants. 
When this arrangement was made, apparently the difference in
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exchange was nil or trifling. It is said to have been 1 per vent. tan- 
when the respondent’s transactions began.”

1 am quite unable to see how a private arrangement made----
between the Toronto brokers and the defendants and their New Barthki.mes 
York agents, Miller & Co., van be invoked to prejudice the bkkei.i.
plaintiff in his dealings with the brokers in Toronto, unless ----
indeed there was proof of his knowledge of such an agreement Mington. j. 
and acquiescence in it. Of such proof, however. I have found 
none, and in its absence 1 cannot see how the private agreement 
between the Toronto brokers and their New York agents could 
affect plaintiff’s rights in his dealings with his agents or brokers 
in Toronto.

I am in full accord with the dissenting judgments of Magee 
and Ferguson, JJ.A., 20 O.W.N. 254, and for the reasons given 
by them which to me are perfectly satisfactory and convincing,
I would allow this appeal with costs here and in the Appellate 
Division and would restore the judgment of Middleton, J., tin* 
trial Judge, 19 O.W.N., 97.

Iiungton, J. :—This appeal raises the question of whether 
or not a man employing a Toronto broker to operate for him 
in New Y’ork and make such investments there as the investor 
may from time to time direct to be made, is entitled to demand 
and receive in New York the net profits made therefrom, less 
usual commission the broker is entitled to.

The trial Judge, Middleton, J., held that the appellant having 
been a very successful investor in that way was entitled to 
recover from the respondents, who were his brokers, acting 
through New York agents, his full measure of profits and to a 
New York cheque therefor, if payment to be made by cheque, 
and could not be deprived of his exact measure of profits in 
New York, where earned and held when the account was closed.

The respondents tried to substitute for the New York cheque 
or draft, to which the appellant was entitled, a cheque on a 
Canadian bank nominally for the same sum, but leaving over 
$10,000 of said profits in the hands of respondents’ New York 
agents.

Respondents tried an appeal to the Appellate Division of the 
Supreme Court of Ontario, and were successful in obtaining 
by a majority of three to two a reversal of the trial Judge’s 
judgment. Hence this appeal here.

I am so clearly of the opinion that the trial Judge .vas, upon 
his finding of facts, right in his law that 1 fear to prolong the 
discussion lest I add to the confusion of thought.

Yet I may say that the appellant, a stranger at the time to 
the respondents, opened his operations by expressly directing
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Can. nu investment to he got in New York and giving a $3,000
gc cheque by way of security for the venture.
---- Because that cheque was on a Canadian bank, though not

Barthklmkh a word passed as to the rate of exchange or cost of cashing 
Bickell the cheque or its proceeds in New York, it is contended that

----  the basis was in law thus laid for returning it, and the profits
idington, j. <}f many dealings with which it had only a remote connection.

in depreciated Canadian paper currency and justifying tin- 
retention of $10,000 of legitimate profits lying in the hands of 
respondent’s New York agents.

1 cannot assent to any such proposition as being based on law
I can conceive of such a system as the respondents and their 

New York agents adopted being the basis of a contract with 
clients when adopted by them, or any of them choosing to In­
bound by the operations of such terms of agency.

But any such exceptional system would not bind their clients 
unless clearly brought home to the minds of such as retained 
them, and their assent, either expressly or impliedly, got thereto.

So far from that being the case herein it is exceedingly 
doubtful from the evidence when this system was first adopted 
by the respondents, and clearly never had been brought home 
to the mind of appellant until July, 1919, when first set up 
to him.

As to the question of fact resting thereon, I am bound by 
the judgment of the trial Judge unless I can find some sub- 
stantial fact entitling me to rest a dissenting conclusion upon, 
which 1 confess I cannot.

Indeed 1 am, after a perusal of the evidence of the witnesses 
for respondents thus brought in question, decidedly of tic 
opinion that the trial Judge correctly appreciated the value 
thereof.

But for that finding, and my concurrence therein, I might 
be bound to accept and act upon another appreciation of the 
facts so far as bearing upon the later transactions.

The result is that in my view of the facts throughout there 
never existed any basis for the pretensions of the respondents 
to appropriate the profits of the appellant, or any part thereof, 
to meet the risks incidental to the operation of its peculiar 
system.

It is stated in argument that many Toronto brokers acted 
upon the same system, but proof thereof is very scant and. 
as a universal well-known custom of the market binding on all 
dealing therein, is very far from being proven.

And when we turn from the abstract to the concrete, there 
is an illustration given in the offer through other agents to
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claim specific delivery in New York of the securities in question 
therein refused by the respondents and its agents, which I 
assume was intended as a means of testing the actual conten­
tions of the respondents.

That refusal was unjustifiable. Indeed it is attempted to be 
met by an explanation which may he correct, that the refusal 
was the result of a mistake.

But if respondents’ contentions be correct, there was no 
need for such an explanation for it was part of its rights flowing 
from the contention set up, if well founded, that any return of 
New York profits must he answered only by a return of Canadian 
paper currency, nominally of the same number of dollars as 
held in New York agents’ hands.

In line with such a mode of thought, it is rather curious to 
find in respondents’ factum reliance placed upon sub-sec. 3 of 
sec. 15 of the Currency Act, 1910 ((’an.), eh. 14. dealing with 
the coinage in circulation in Canada.

If this had been taken as the basis of what is in question 
instead of the depreciated paper currency, we might have found 
something to rest upon for another view than I take.

If the depreciated nominal value of a dollar had been in fact 
the converse of what it is and very acutely so at the time in 
question in favour of Canada as against that in New York. I 
suspect the respondents would stoutly have resisted what they 
now contend for herein as being most unjust, and quite properly

In other words, if the American dollar had been worth only 
seventeen per cent, less than the Canadian in paper currency, 
and the present appellant had demanded profits based on such 
a depreciated American dollar and demanded such Canadian 
dollars worth so much more, I fancy we would have heard a 
very justifiable outcry against such an unreasonable demand, 
even if the business had begun as this is said to have begun.

I think this appeal should be allowed, and the judgment of 
the trial Judge restored with costs here and below.

Duff, J. :—Prima facie the appellant is entitled to call upon 
his agents, the respondents, to account for all profits arising 
through the employment of funds placed by him in their hands 
for the purpose of trading in shares on his account. This pre­
sumptive right of the appellant could only be displaced by 
proving either an agreement to the contrary or a custom govern­
ing the relations of the parties and modifying that presumptive 
right.

Express agreement to the contrary was negatived by the trial 
Judge, and that hypothesis may be discarded The facts from
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Can- which we are asked to infer such an agreement by conduct are, 
g c in my opinion, altogether too meagre to support that conclusion.
----  As to custom, I agree with Ferguson, J., that a custom such as

Babthelmeh that relied upon as between brokers in Toronto and New York.
Bkkkll. assuming it proved, could not affect the appellant’s right unless

----  at least he had knowledge of it, and this is not asserted.
Angim. j. Anglin, J. :—For the reasons assigned by the trial Judge 

and by Magee and Ferguson, JJ.A., in the Appellate Divisional 
Court, 1 am, with respect, of the opinion that tliis appeal should 
be allowed and the judgment of Middleton, J., restored.

The relationship of the parties—that of broker and client 
prima facie entitles the plaintiff to recover the moneys for which 
he sues. The broker cannot profit from his client’s transactions 
beyond the usual brokerage commission unless he establishes 
some special agreement, express or implied, or some custom of 
the market on which he is employed to deal for the client, so well 
defined and establishel that the latter may properly be taken 
to have contracted subject to it, which entitles him to whatever 
additional gain he claims. The evidence in this record, in my 
opinion, does not establish anything of the kind.

The admitted balance of over $62,000 standing to the plaintiff 's 
credit in February, 1020, when his account with the defendant 
was closed, was the outcome of transactions on the New York 
market in American stocks. The plaintiff’s profits were all 
earned in New York and were received there by the defendants' 
correspondents in United States currency. No reason has been 
shewn why he should not receive the full benefit of the monexs 
thus obtained oil his behalf.

The evidence credited by the trial Judge—and in my opinion 
the more credible—is that if Barthelmes wished at any time 
during the period of his dealings with the defendants to obtain 
delivery of shares in which he was “long” he would have been 
required to pay for them in United States funds. Why should 
he be denied the corresponding right of being paid on the same 
basis? The matter in issue has been so fully discussed, however, 
in the judgments in which 1 have already expressed my concur­
rence that 1 cannot usefully add to them.

The only circumstance in evidence that would seem to 
be at all inconsistent with the plaintiff’s claim is that although 
he made his original deposit of $3,000 with the defendants in 
Canadian funds he was given credit for that entire amount in 
the first account rendered by them to him of the transactions 
(tarried on in his behalf on the New York market. The New 
York discount on Canadian funds at that time is said to have 
been 1%. It is quite possible, however, that the defendants
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were willing to waive their right to debit the plaintiff with the 
amount of this comparatively small discount, $30, in order to 
secure his custom. Indeed, 1 am not at all certain that at that 
time the difference in exchange was not generally ignored in Babtiiki.mes 
business transactions in Canada. I do not find in this single bickei.i.. 
circumstance—and there is nothing else in the evidence pointing 
in that direction—enough to warrant the defendants asserting Mignauit.i 
a right to retain exchange amounting to 17% on upwards of 
$62,000 profits made in New York on the plaintiff's account 
at a time when such exchange was certainly taken into account 
in other business transactions.

Migxault, J. :—The appellant claims that he is entitled 
to he paid in United States money a substantial balance standing 
to his credit on certain purchases and sales of United States 
securities made for him on the New York Stock Exchange by 
the respondents who were his brokers in Toronto, and who, 
through their agents, Miller & Co., stock brokers and members 
ni" the New York Stock Exchange, purchased and sold these 
securities on behalf of the appellant. When the account, which 
had lasted some 2 years, was closed on February 7, 1920, the 
balance to the appellant’s credit was $62,44.1.62. The appellant 
contended that this sum being really United States money, he 
was entitled to the value of the exchange, which was then 17%.
The respondents paid him this $62,441.62 in Uanadian money 
under reserve of his right to claim the value of the exchange 
This action was taken to recover this exchange, and the trial 
Judge, Middleton, J., gave- the appellant judgment for 
$10,105.73, deducting from the appellant's balance the sum of 
$3,000 which he had paid in Canadian money as a margin when 
he opened his account in January, 1918. In the Appellate Divi­
sion this judgment was reversed by Meredith, C.J.O., and Mac- 
laren and Hodgins, JJ.A., and the appellant’s action was dis­
missed, Magee and Ferguson, JJ.A., dissenting. From the 
hitter judgment the appellant appeals.

The main facts of the case were thus stated by the trial Judge,
19 O.W.N. 97, at pp. 97, 98:—

“The defendants were brokers carrying on business in Toronto.
In June, 1918, the plaintiff began trading with them as his 
brokers, in the purchase and sale of stock, the transactions being 
iihnost entirely on the New York Exchange. The trading con­
tinued until February, 1920, when the account was closed by 
the payment of the amount admitted by the defendants to be 
«lue and the handing over of a few shares, the only stock pur­
chased then remaining unrealised, reserving to the plaintiff the 
right to put forward the claim for exchange.”

14-63 D.L.B.
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Can. During this period many transactions had taken place, and
8.C. the course of dealing had generally been profitable to Bartholin, 

although on individual transaetions he bad made a loss. Hi>
Babthki.mkn $3,000 had grown to approximately $60,000.

The way in which the business was carried on by Biekell & ( '«>

Mignaiili, J
was that they had an arrangement with Miller & Co., of New 
York, to purchase and sell for them upon their instructions. 
An account was kept with the Standard Bank at Toronto, and 
when Biekell desired to make a purchase, a deposit was made 
to the credit of this account. On a sale being made, Miller 
would instruct the transfer to Biekell’s credit of any balaii 
that might be payable. No money was sent to New York Ini- 
individual purchases, and no money was sent from New York 
for individual sales, and it was arranged that exchange should 
not be payable as between Miller and Biekell with respect v> 
any of their transactions. The amount involved would not 
lie great liecause, while the volume of trade would no doubt In- 
very large, the balance ultimately payable either by Miller to 
Biekell or vice versa would be comparatively small. The effn t 
of this arrangement, however, was that the profits which might 
Ik* made by one customer in respect to his individual trading 
would he set off against the loss payable by another, and the 
result would be that an arrangement, perfectly fair as lietween 
Miller and Biekell, might be exceedingly unfair as between tin- 
Toronto brokers and an individual customer. If the individual 
customer lost on the transaction so that money would have to 
be sent to New York, I can see no reason why that customer 
should not Ik* called upon to pay the exchange incident to tin- 
remitting of funds to New York to pay his loss. On the otic r 
hand, if a customer made on a transaction, 1 can see no reason 
why he should not receive the New York funds, with the im 
dental advantage by reason of the depreciation of Canadian 
currency.”

In my opinion the arrangements between the respondents and 
Miller & Co., which were entered into for their mutual «-"li­

ven ience, are without effect on any rights which the appellant 
may have against the respondents. The evidence is that the 
respondents transmitted by wire the appellant’s orders to 
Miller & Co. in New York, where they were attended to by 1 la- 
latter. But these orders were not ear-marked so to say. no 
mention being made of any particular client, but they were ut 
on with others, and no doubt Miller & Co., in dealing with gains 
and losses, offset the one against the other, any settlement with 
the respondents being of the difference one way or another in 
the day’s trading. It is evident that with the large volun of
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transactions between the firms, and the settlement of differences 
whieh of course varied from the eredit to the dehit side, the 
question of exelmnge was not imi>ortant. No doubt also the 
respondents required fresh margins from unsuccessful customers 
hut naturally did not demand any margin outside of the original 
one from those who, like the appellant, were fortunate in their 
speculations. If the transactions in question were real ones they 
were merged into a large numlier of other transaetions, the 
respondents of course keeping track of those effected by each of 
their customers. Miller & Co. made the purchases and sales 
on the stock market in New York and used the stock certificates, 
all the purchases lieing oil margin, to finance tin* transactions 
with their hankers.

No special bargain was entered into Ik*tween these parties 
when the account was opened, and tin- appellant, when he 
the first purchase of 100 shares of I'nited States Steel, paid the 
m $3,000 in Canadian money as margin. In duly, 1010,
there was some conversation between the appellant and Mr. Cash- 
man. one of the respondents, the appellant claiming that he was 
entitled to the value of the exchange, whieh Mr. ('ashman 
disputed, hut apparently he offered to allow exchange on future 
transactions, if the account was closed and a new one opened, 
and if the appellant accepted his then balance, some $40,000, in 
Canadian funds, whieh he refused to do. The trial dudge fourni 
that this conversation was followed by a continuation of trading 
without any change in the rights of the parties, the delay being 
a mere truce and not an abandoning of any right.

The evidence would have been more complete and satisfactory 
if the testimony of the mendier of the firm of Miller & Co., with 
whom the respondent dealt, had been obtained. As the record 
stands, the different transaetions entered into and which in­
volves a very large amount, are shewn by the monthly statements, 
17 in numlier, which were produced at the trial.

When the account opened. New York exchange was only 1%. 
On December 1. 1919, it was 4;t4%, and it rapidly increased 
so that, when the account was closed, it stood at 17$. By 
reason of this rapid rise, the arrangement between the respond­
ents and Miller & Co. was cancelled early in January, 1920, and 
subsequently exchange was exacted on money sent to New York. 
Whether or not the appellant was aware of this new arrange­
ment is one of the facts in dispute.

Generally, the course of dealing between the appellant and 
the respondents, as demonstrated by the monthly statements, 
shewed an apparent adverse balance against the former. But 
inasmuch as the appellant was “long” as to a considerable
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amount of securities which stood to liis credit in the respondents’ 
or their New York agents’ hands, but on which a margin on I 
had been paid, the sale of these securities at the market pri«

8 then prevailing would change this adverse balance into a sub­
stantial profit. Or the appellant could, if lie preferred, say it 
the end of any month, pay the halanee due on the purchase prii 
of these securities—that is to say the adverse balance mentioned 
in the monthly statement—and demand delivery of the stock 
certificates. Whether he would be required to pay this adv< i- 
balance in Canadian or United States funds is a point on which 
Mr. (’ashman made two diametrically opposed statements. Tl 
trial Judge preferred Mr. ('ashman’s first answer to the plain 
question put to him, that the payment of the balance of the 
purchase price would have to he made in New York funds. It 
is hard to believe that any sane broker would have accepted 
Canadian money at par to Ik* sent to New York. If lie had 
done so, he would have been obliged to make up himself the 
amount of exchange, for obviously New York money would ha\ 
to lie provided. What had already been paid, to wit, the margin 
furnished, came nut of moneys which the appellant had to 
his credit in New York, for otherwise he would have been call d 
upon to supply the necessary margin, which never j and 
after he had furnished the initial margin of $3,000.

It is not necessary to examine the monthly statements in de­
tail, and it will suffice to consider the two last ones. Looking 
at the statement for December, 1919, it begins by an apparent 
adverse balance carried over from November of $168,330.94. 
which, with a charge of $932.86 for interest, made the debit 
amount on December 31, $169,263.80. On the credit side i> 
the sum of $60,367.50, sale price of 500 shares of C.S. Rubber 
at 121, so that the apparent net adverse balance for the month 
was $108,896.30. However, the appellant was “long” on 1,200 
shares of rubber, 100 shares of U.S. Steel, and the amount of 
$250 in liberty bonds. Of course, the apparent adverse balance 
would he more than wiped out by the sale of these securities as 
shewn by the statement for January, when they were all ««Id 
with the exception of the liberty bonds. Or, if the appellant 
had desired, on December 31, to take delivery of these securities, 
the balance payable in New York, in New York funds, I take it, 
would be the above adverse balance of $108,896.30.

Examining now the statement for January, 1920, we find the 
appellant charged with the purchase of 100 shares of rubber at 
125 and 100 shares of the same stock at 124, to wit $12,53d mid 
$12,422.50. These sums, with the adverse balance of $108,899.30 
from December, make the total sum of $133,848.80 on the d t it

5
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side. During January the appellant sohl 1.400 shares of rub- Can. 
her ami 100 shares of steel, the sale price of which, with a divi-
dead of $125 on his steel stock, netted him the total sum of----- -
$200,997.50, so that, after wiping out the amount standing to Barthklm*» 
Iiis debit, the appellant had a balance in his favour of $07,148.- Bl( KKU 
70. and was “long” with $250 in liberty bonds. -----

The appellant closed his account on February 7, 1920. He M,gnaul,‘ J 
had purchased on February 3, 400 shares of steel and 100 
shares of rubber. These he sold on February 6, at a loss, so 
that, as he was charged a New York premium of $023.08 on 
$3,748.00, his net loss, there was, on the debit side, $54,893.08, 
and, on the credit side, with $72.50 for adjustments for Septem­
ber, the sum of $117,338.70, leaving a balance in his favour of 
$02,445.62, which the respondents paid him in Canadian funds, 
under reserve of his right to claim the premium on New York 
funds if he was legally entitled to it.

Now it appears by all the monthly statements that the appel­
lant never took delivery of any of the stocks said to have been 
actually purchased for him (he asserts that at the end he was 
refused delivery), but settled on the basis of the difference be­
tween the purchase and sale prices, being fortunate enough to 
realise a very handsome profit.

If we could take the appellant as being a speculator on an 
expected rise of the market after the purchases said to have 
been actually made for him, but of which he had no serious 
intention of taking delivery, his profits or loss being the differ­
ence between the purchase and sale prices, inasmuch as his 
speculation was made in Toronto, although the respondents say 
it was carried out in New York by actual purchases and sales, 
it seemed to me on my first consideration of the case that, as 
it is not shewn that the respondents made any profit on the 
exchange—which profit they of course could not keep—their 
only obligation was to pay the appellant the ultimate difference 
in his favour in Canadian money.

My difficulty, however, on further consideration, is that al­
though, like the trial Judge, I have very serious doubts whether 
any real purchases and sales were made, still I must decide this 
ease on the basis that it is common ground with both parties, 
who no doubt wished to bring themselves within the rule laid 
down in Forget v. Ostigng ( [1895] A.C. 318, 64 L.J. (P.C.)
02, 43 W.R. 590,) that all these transactions were actually car­
ried out by the respondents, and their agents, Miller & Co., on 
the New York market. After the initial advance of $3,000 in 
Canadian money, all the purchases were financed in New York 
by means of moneys here standing to the appellant’s credit in
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New York, so that the amount charged as paid on account < 
the purchases was paid in New York funds, notwithstandin 
the respondents’ assertion that Miller & Co. were credited will 
it in their hank account in Toronto. The final balance due ti­
the appellant when he closed his account was a balance remain 
ing to his credit in New York, where the sale price of his stock 
was paid, and not in Toronto. This being the case, the appel 
lant is entitled to this balance in New York funds, just as I 
would have received New York money, and exactly the san 
amount of it, had he taken delivery of these stocks in New 
York, after paying in New York funds what was necessary in 
complete their purchase, and had then sold them in New York 
on the dates when they were sold for him on the instruct ici 
of the respondents. And if it is true, as asserted by the respon 
dents, that Miller & Co. received in Toronto and in Canadian 
money the margin paid on account of stocks bought for the r< 
spondents’ clients—but the facts here shew that they must ha\ 
used moneys standing to the appellant’s credit in New Yoi 
to make purchases for the latter—they would profit to an easil 
calculable extent by the exchange, if they could pay in Cam 
dian money what they had received in New York funds for t! 
sale of the appellant’s securities.

As a consequence I have come to the conclusion that, on tl 
state of facts admitted and indeed asserted by the respondent' 
the appellant is right in contending that the balance due to 
him should be paid in New York funds. I would therefore ;i! 
low the appeal with costs here and in the Appellate Divin, i 
and restore the judgment of the trial Judge.

Appeal allowed.

MclMHOALL v. GARIKPY.
Alberta Supreme Court. Appellate Division, Stuart. Berk.

Ives, Hyndman and Clarke, JJ.A. February IU2.I.
Indemnity (§1—1)—Agreement to guarantee debt to hank—Bum- i

INDEMNIFY TO EXTENT OF ONE TIIIRII OF AMOUNT FOR Will. II 
ULTIMATELY LIABLI PAYMENT OF INDEBTEDNESS TO BANI 
SETTLEMENT OF ACCOUNTS—LIABILITY UNDER INDEMNITY BOND.

Bv agreement in writing the plaintiff with ten other persons 
jointly and severally guaranteed to and agreed with the Impen d 
Bank of Canada that its customer Edmonton Portland Cent- it 
Co. would pay to the bank all moneys which might at any time 
be due to the bank according to the terms of the agreement. 
This was a continuing guarantee and limited to $100,000 each. The 
bank gave the plaintiff notice that it required him to pay the 
$100,000 with interest pursuant to the guarantee and some tira'* 
afterwards the plaintiff obtained from the defendant a bond "to 
share to the extent of one third with him (the plaintiff) in any 
amount for which he may be found ultimately liable to the b.ink
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under the terms of the guarantee" not exceeding $40,000. The plain- Alta, 
tiff paid his indebtedness to the bank the sum paid being placed — 
in a special account, and not to the company's indebtedness to the App. Div.
bank. The Court held. Beck and Hyndman, JJ.A., dissenting, that--------
the payment made by the plaintiff to the bank being placed in a Mt Don. xi.t. 
special account was in no way an adjustment of accounts between v.
the bank and the plaintiff as guarantor, and it being impossible Garikhy.
to determine the ultimate liability until the company's account -------
with the bank was closed, the plaintiff was not entitled to recover Sinari. i.v 
from the defendant under the indemnity bond.

Appeal by way of stated ease upon admissions of fact and 
referred to the Appellate Division by order of Ilyndman, J., 
in an action to recover under a bond of indemnity given to the 
plaintiff by defendant. Action dismissed.

S. IV. Field, K.C., for appellant.
II. II. Varier, K.C., and G. G. Dunlop, for respondent.
Ktvart, J.A.I agree with my brother Clarke in this case.

The bond given by Gariepy is clearly a bond of indemnity 
against loss. Even if there should be held to be a difference 
in meaning between the two phrases in the condition of the 
bond, viz., the phrase ‘‘which the said McDougall may ultim­
ately suffer” and the phrase ‘‘for which he........... may be found
liable” (and a reference to the words of the recital makes me 
lean very strongly to the view that there should be no real 
difference in their interpretation) still, nevertheless, it remains 
the fact that the antecedent of the relative in each case is the 
I ill rase “all loss costs, charges, damages and expenses,” and 
against these there is but an indemnity agreement. So that 
even assuming such a difference in meaning, still Gariepy only 
agrees to indemnify McDougall against a one-third part of all 
the loss, costs, charges, damages and expenses for which Mc­
Dougall shall be found liable. In other words, he agrees only 
to recoup McDougall for the loss he suffers on account of being 
found liable to a certain amount. And until it is shewn to 
what extent McD< ” has really suffered a loss or been damag­
ed by the liability found to exist against him, I do not see how 
any judgment for any sum of money can be entered in his
favour against the defendant. Neither do I see that the plain­
tiff can yet get a declaratory judgment in the terms of the 
second paragraph of the prayer of the claim because any 
amount which the plaintiff may have paid or may hereafter
have to pay to the Imperial Hank is not, for the reasons given,
the true measure of his loss or damage.

In ('ye., vol. 22, pp. 90,91, it is said “A distinction has been 
made in numerous decisions between a contract of indemnity 
against a liability and a contract to indemnify or save harmless

5
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from the consequences (damage or loss) of such liability, it be 
ing very generally held that in the former case the cause of ae 
tion is complete when the liability is established, although pay 
ment of the liability or actual damage arising therefrom is not 
shewn ; whereas, in the latter case, no right of action accrues 
until actual damage or loss has been sustained.”

And on p. 88 it is said : “Where, however, the contract is 
not a mere contract to indemnify and save harmless but a con­
tract to save from a legal liability or claim the legal liability 
and not the actual damage sustained is the measure of tie- 
damages.”

These passages suggest to my mind a possible distinction in 
this case. If the bond of Gariepy had been given to McDougall 
immediately upon the execution of the guarantee agreement 
with the bank, I am inclined to think much could have been 
said in favour of the view that the measure of loss or damage 
sustained by McDougall would be the amount of his liability to 
the bank and that, especially when he had paid that liability 
he should have been entitled to recover on the bond from Gar 
iepy. But, as my brother Clarke points out, the bank had 
made its claim, stating the amount of McDougall’a liability 
some months before the bond sued upon was given. This i> 
one of those surrounding circumstances which may be taken into 
consideration in interpreting the words of an instrument. In 
face of the fact that the bank had already stated the amount of 
McDougall’s liability of the fact that the amount of it was 
apparently then known to McDougall, the bond is still drawn 
so as to merely indemnify against “loss, damage and expense." 
which McDougall may “ultimately suffer,” or for which he inn 
be found liable. If it had been intended to indemnify against 
a liability already fixed, surely the instrument would have hi v : 
differently drawn.

No doubt McDougall has suffered or will suffer some loss, but 
it seems to me imposuble to say that the amount thereof should 
be fixed at $100.000, or at any particular sum.

T agree in the disposition of the case proposed by my brother 
Clarke.

Beck, J.A. (dissenting) I have had the advantage of read­
ing the opinions of the other members of the Court.

The bond-Gariepy to McDougal 1—recites an intention that 
Gariepy shall “share to the extent of one-third with McDoug 
all in any amount for which McDougall may be ultimately 
found liable to the bank”; and declares the obligation of Gar 
iepy to be an obligation to indemnify McDougall against one-
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third part of all loss, costa, charges, damages ami expenses 
which McDougall “may ultimately suffer or for which he may 
he found liable to the bank” under his guarantee to the hank.

Then follows a clause restricting the obligation of Gariepy, 
as it would otherwise exist. McDougall cannot recover against 
Gariepy until the hank has demanded payment from McDougall 
and such demand has been satisfied, and McDougall has made 
reasonable efforts to enforce contribution by suit against such 
of those from whom he is entitled to contribution as Gariepy 
directs him to proceed against by a notice to lie given 1.1 days 
after Gariepy has been notified that, “satisfaction has Wen 
made by McDougall to the bank”; or unfit the expiration of one 
year from the date of satisfaction by McDougall to the bank; 
whichever of these alternatives shall first happen.

The bank no doubt was entitled to demand payments from 
McDougall from time to time, and not necessarily only once, 
for the whole amount of his indebtedness to the bank. Hut it 
>eems reasonably clear that it was the intention of this bond 
that Gariepy should be not liable to pay McDougall anything 
until McDougall had satisfied his full liability to the bank—a 
liability limited to $100,000—and therefore unaffected with re­
gard both to McDougall and Gariepy by the fact that the bank 
still claims an additional $60,000 from the company.

1 now revert to the words: “May ultimately suffer or for 
which he (McDougall) may be found liable to the bank.” I 
think that, though it is not strict grammatical construction, the 
word ultimately is intended to be carried into the second branch 
of the sentence; but that the idea intended to be conveyed hv 
the word “ultimately” is the idea, which I have already sug­
gested, of the final total amount as contrasted with partial pay­
ments on account. Furthermore, the clause refers to the 
amount of McDougall’s liability—not generally—but to the 
hank. That liability has, it seems to me, been settled as to its 
amount, and has also been satisfied. The fact that McDougall, 
or bv way of subrogation, Gariepy, may in the future get some­
thing by way of a refund does not affect the liability of the 
hank.

In the result, I therefore agree with the conclusion reached 
by my brother Ilyndman.

Ives, J.A.. concurs with Clarke, J.A.
Hyndman, J.A. (dissenting) :—This is the second action 

brought in respect of the matters in issue, and comes before 
the Court by way of a stated case.

The former action was tried by me, and after hearing argu­
ment. 1 dismissed same on the sole ground that it was prema-
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ture. the “year” hereinafter referred to, not having elapsed at 
the date of the statement of claim.

The year having since expired, the parties again brought a< 
tion and agreed on certain facts which they embodied in tIn­
stated case herein, which, at the suggestion of both parties. I r 
ferred to this Division as it was certain that it would in any 
event, later, reach here.

The material facts are set out in the judgment of my broth-r 
Clarke, and it is therefore unnecessary to repeat them.

There does not appear to be any doubt but that the contract 
is one of indemnity and not of guaranty or suretyship. Indem­
nity springs from contract, express or implied, and is dis 
tinguished from guarantee and suretyship in that the engam 
ment is to make good and save another from loss upon some 
obligation which he has incurred or is about to incur to a third 
person, and is not, as in guarantee or suretyship, a promise to 
one to whom another is answerable. It is an original and not 
a collateral undertaking. (See 22 Cyc., p. 80.)

“In construing contracts of indemnity, the ordinary rules of 
construction employed in the interpretation of contracts gem- 
ally are applicable. Indemnity contracts, like other contracts, 
are to be expounded as to effectuate the intention of the par­
ties.” (22 Cyc., pp. 84, 85.)

The case is not by any means easy of solution, but it seems 
to me there are two salient points upon which the whole case 
depends: (1) Has the plaintiff satisfied the bank within Un­
meaning of the defendant's bond or agreement, and (2) As­
suming such satisfaction, and a year to have elapsed, is the de­
fendant liable for one-third of such liability to the bank, or 
only for the loss which the plaintiff may “ultimately suffer," as 
and when the same may be determined in the future?

Dealing with Question No. 1: At the time of action brought, 
plaintiff had not actually paid the demand of the bank in full, 
in cash, although he has since done so, but he did make an ar­
rangement by giving cash and notes which appear to have been 
Treated and accepted as in satisfaction of their claim. The li­
ability under the guarantee agreement, to my mind, thereafter 
became changed into one upon the promissory note, a new form 
of claim altogether. In short, the liability became paid, or at 
least settled by the giving and accepting of the note.
Bidder v. Bridget (1887), 37 Ch. I). 40fi; 7 Hals., 442.)

1 have no hesitation in coming to the conclusion that the 
plaintiff had legally satisfied the bank’s demand against him 
as surety for the Cement company within the meaning of the 
agreement, and the defence as to this ought to fail.

Coming now to the second phase of the case : As I under-land
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the argument of the defence, it is that thin defendant was to 
indemnify the plaintiff against one-third of the amount (not 
.•weeding $40,000) which the plaintiff might ultimately lose or 
suffer under his agreement with the bank, and that it has not 
vet been determined what that ultimate loss is, and the plaintiff 
cannot recover or take any proceedings until after the expira­
tion of one year from the satisfaction by the plaintiff to the 
hank, of the amount which is found to be ultimately suffered.

It seems to me there is apt to be some confusion due to the 
expressions “ultimate loss” and “liability.” |Kee judgment of 
Clarke, J.A., post p. 226.]

It must be noted that the bond rentiers the obligor liable 
for a share of the ultimate loss which plaintiff may suffer, or, 
for which he may be fourni liable to the bank. The term is not 
restricted to ultimate loss, but is in the alternative, namely, 
“the ultimate loss” or “liability to the bank.” The happening 
of either one of these conditions should entitle the plaintiff 
to maintain his action.

It seems to me that one of these conditions has arisen, name­
ly, the bank demanding settlement, such settlement having been 
made, as also a year since such settlement having elapsed.

To hold that no action can be brought until the ultimate loss 
is ascertained, to my mind, would render the bond for all prac­
tical purposes, nugatory, for it is almost impossible to say when 
such ultimate loss can or will be ascertained. Strictly speak­
ing. ultimate loss means “exact” ultimate loss. With the large 
number of co sureties and collateral securities held by the bank 
it might, and probably would take years, to sue and finally 
realise as against them.

This situation surely cannot have been the intention of the
parties.

In my view, the substance of the agreement is that the plain­
tiff under his guarantee to the bank became liable to the extent 
<-f $100,000 and interest when called upon by the bank, and, if 
such demand was satisfied (not necessarily paid in cash) after 
the expiration of a year therefrom, the plaintiff is entitled to 
call upon the defendant for contribution to the extent of one- 
third thereof.

The placing of the money in a special account cannot aller 
or effect the situation in any practical way, but in any event 
this course was provided for in the banks contract, of which 
the defendant had notice before rendering himself an indemni­
tor to the plaintiff.

Neither can the fact that plaintiff has made no efforts to 
••itforce contribution from his co-sureties make any difference
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as no demand in writing or otherwise was made by the defend 
App. Dlv. ant aR provided for in the instrument.

----- A careful consideration of the interpretation which I ha\
MrDouoALL stated ought to be put upon the bond seems to be entirely fair.

Qaroept. businesslike, and reasonable.
The plaintiff undertook to provide certain financial benefits 

uaikv. j.a. for ttle Cement company which was the consideration moving 
the defendant to execute the bond. The plaintiff having fur 
nished such consideration, his liability to the bank having In 
come established, and payment or satisfaction made, the defend­
ant is called upon only after the expiry of a year from the date 
of such satisfaction to indemnify the plaintiff to the extent of 
the amount provided for in the bond.

There still remaining about $60,000 due to the bank, it of 
course is not at present required to assign the securities which 
it holds. But if and when it is paid in full, it will as a matter 
of law, be bound to do so. In that event, should anything I 
realised upon such securities, the defendant will be entitled to 
participate therein in proportion to his liability to the plain 
tiff, namely, one-third.

The question as to the correctness of the bank’s claim, and 
its treatment or care of certain of the securities held by then 
I do not think fall within the stated case, and I refrain from 
expressing any opinion thereon.

Upon the facts embodied in the stated case, I would answer 
the question in the affirmative, that the plaintiff is entitled to 
judgment for one-third of the amount of the settlement made 
by him with the bank, limited, however, to the sum of $40.0(10.

In view of all the circumstances, I think there should be no 
costs to either party.

Clarke, J.A.:—This matter comes before the Court by way 
of a case stated for its opinion upon admissions of fact, and 
referred to the Appellate Division by order of Hyndman, J.

The plaintiff’s claim is to recover from the defendant $39 
055.35 and interest thereon under a bond of indemnity given 
to him by the defendant, bearing date August 8, 1916, and al 
tentatively for a declaration that the defendant is liable to in­
demnify the plaintiff for any amount which he has paid or 
may hereafter pay to the bank under the terms of the plain­
tiff’s guarantee to the bank. The material facts are as follows:

By agreement in writing bearing date July 8, 1912, the plain 
tiff, with 10 other persons, jointly and severally guaranteed to 
and agreed with the Imperial Bank of Canada that its cus­
tomer, Edmonton Portland Cement Co., Ltd., would pay to the 
bank all moneys which might at any time be due to the bank
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from the said customer as more fully set forth therein, and the 
agreement contains the following provisions:—

“4. This guarantee shall be in addition and without preju­
dice to any other securities negotiable or otherwise which the 
hank may now or hereafter possess in respect of any moneys 
intended to be hereby secured, and the bank shall be under no 
obligation to marshal in favour of the undersigned any such 
securities, or any of the funds or assets the bank may be entitl­
ed to receive or have a claim upon, and the bank may at its 
absolute discretion, and without diminishing the liability of the 
undersigned vary, exchange, renew, release, modify, refuse to 
complete, or to enforce or assign, all or any judgments, speciali­
ties. or other securities or instruments, negotiable or otherwise, 
and whether satisfied by payment or not, and the bank shall not 
Ik* liable for any neglect with reference thereto.

6. This shall be a continuing guarantee, and shall not t»e dis­
charged or affected by the death of all or any of the undersign­
ed and shall secure any ultimate balance that shall remain ow­
ing to the bank including all indebtedness incurred up to and 
inclusive of the expiration of three months after notice of re­
vocation hereof signed by the guarantor, revoking, or his repre­
sentatives, shall have been given in writing to the general 
manager of the bank.

7. Notwithstanding that the liability of one or more of the 
undersigned or his estate shall cease by notice of revocation or 
otherwise, this guarantee shall continue to be operative as to 
the other or others, and his and their representatives, until de­
termined in like manner by him or them.

8. The bank shall not be bound to accept payment of the 
sum hereby guaranteed until the bank has exhausted all other 
sources for collection of the said indebtedness, or if the bank 
shall accept payment of such sum hereby guaranteed it shall 
not be bound to credit the same upon the said indebtedness, but 
may keep the same to the credit of a special account bearing 
interest at the rate of three per cent, per annum until the said 
other sources have been exhausted, and the ultimate balance 
ascertained.

10. Vpon default in payment of any sum owing by the cus­
tomer to the bank at any time, the bank may treat the whole of 
the indebtedness as due and payable, and may forthwith collect 
from the undersigned the amount hereby guaranteed, and place 
the amount so collected to the credit of such special account.

11. The amount of the liability of the undersigned hereunder 
shall not exceed the sum of one hundred thousand dollars each, 
and interest thereon at the rate of six per cent, per annum from 
the time of payment being required.”
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On March 21, 1916. the bank gave notice to the plaintiff 
writing that the customer's present liability amounted to $14(1 
000, with interest from March 3, 1915, and required the plait 
tiff to pay to the bank $100,000 pursuant to the said guarantee 
with interest thereon at the rate of 6*/< per annum from the se 
vice of the notice.

It does not appear whether or not like notices were given to 
the plaintiff’s co-guarantors.

On August 8, 1916, the defendant gave his bond to the plain 
tiff in the penal sum of $40,000, which, after reciting the said 
agreement of July 8, 1912, and that for a certain consideration 
therein mentioned it had been agreed that the defendant should 
give his bond to the plaintiff “to share to the extent of one-third 
with him in any amount for which he may be ultimately found 
liable to the said bank under the terms of the said guarantee 
agreement,” contained the following condition and qualifying 
clause:—

“Now therefore, the condition of this obligation is such that 
if the above bounden Joseph II. Gariepy, his heirs, executors 
and administrators do and shall at all times save, defend and 
keep harmless and duly indemnify the said John A. McDougall, 
his heirs, executors, administrators and assigns, of, from and 
against a full one-third part of all loss, costs, charges, damages 
and expenses which the said McDougall, his heirs, executors, ad 
ministrators or assigns, or any of them, may ultimately suffer .t 
for which he or any of them may be found liable to the said 
bank under and by virtue of the said guarantee agreement, dm 
ed the 8th day of July, 1912, then his obligation shall be void, 
but otherwise shall be and .n nain in full force and effect, 
subject to the following provisoes:—

The right of the said John A. McDougall to recover against 
the said Gariepy under this bond shall not be operative until 
the said bank has demanded payment from the said McDougall 
under the said guarantee bond, and such demand has been 
satisfied, and not until the said McDougall has made reasonable 
effort to enforce contribution by suit against such other guar­
antors under the said guarantee bond to the Imperial Bank of 
Canada, or against any other person or persons liable to contri 
bute against whom the said McDougall may have right of action 
in respect of the said guarantee bond to the said bank, as the 
said Gariepy may by notice in writing (to be given to the sa ..I 
McDougall within fifteen days after the said Gariepy has been 
notified that satisfaction has been made by the said McDoug;ill 
to the said bank) require him to do, or until the expiration of 
one year from the date of such satisfaction by the said Mc­
Dougall to the said bank, whichever event shall first happen:
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provided, however, that the said McDougall shall not lie re­
quired to bring any such action against any such guarantor or 
person liable to contribute as aforesaid, unless nor until the 
said Gariepy shall enter into a bond with the said McDougall 
conditioned to indemnify the said McDougall against one-third 
of the costs, charges and expenses incurred by the said Mc­
Dougall in any such action.”

On February 21, 1918, the bank wrote to the plaintiff refer­
ring to the demand made on March 21, 1916. and stating that on 
ami after May 1, 1918, the bank would look for regular pay­
ments from him under the guarantee. The plaintiff paid the 
bank $1,000 on account of the guarantee on May 1, 1918.

As a result of negotiations between the plaintiff and the bank, 
the plaintiff wrote to the bank the following letter, accompanied 
by the cheque and note referred to:—

“November 12, 1919.
(i. R. F. Kirkpatrick, Esqre.
Dear Sir:—

re Edmonton Portland Cment Company, Ltd.
In reply to your letter of th< 2nd ulto. with statement en­

closed re my liability as guarantor in connection with the above 
account with interest calculated at 5% from the 1st March, 
1916. 1 would like to point out to you that the interest should 
he calculated from the 21st March, 1916, as per your letter to 
me of that date and also of February 21st, 1918, this making a 
difference of $287.67 and leaving the amount due the bank by 
me. as guarantor, on the 1st of Sept. 1919, $116,166.03.

1 therefore beg to enclose you herewith my cheque for $166.03 
and my note for $116,000.00 at six months from Sept. 1st, 1919, 
with interest at 5f/f and 1 will on the 1st March, 1920, pay the 
interest on the whole amount and pay $0,000.00 on the principal 
when I will give you a new note for the balance at the same 
rate of interest for another six months and at the expiration of 
that period I will pay the interest on the whole amount and 
pay another $5,000.00 on the principal and do the same at the 
end of another six months, but paying the whole amount off 
on or about the 1st September, 1921.

It is understood you are to accept this settlement in full satis­
faction of my liability to you as guarantor for the Company 
reserving your full claim against the Company and any other 
sureties and securities held also that you are to discount the 
note for $116,000.00 and place the proceeds in a Collateral Ac- 
vount to be applied on the debt as and when you think proper. 
It is also understood when your claim against the Company is 
repaid in full at the rate of 7% per annum, I am to receive



Dominion Law Reports. [63 D.L.R.

Alta.

A|l|i. Dlv. 

McDopgaia 

Oariepy.

DMA J.V

from you an assignment of your rights against the Company 
and of the securities which you hold.

Yours truly, J. A. McDougall." 
The statement referred to as accompanying the hank's leth 

of October 22, 1619, is as follows:—
“2C-7-25597 

Mr. J. A. McDougall,
In account with

Imperial Hank of Canada,
Edmonton Branch.

Date. Particulars. Dr. Cr. Bala in-.
Re Edmonton Portland Cement Co. Ltd.

1912
July 8 (luarantee 100000

Interest $100,IKK) at 5% 
per annum from 1st 
Nov. 1910 to 1st May,
1918 ' 10835.62

1918
May 1 A^e Guarantee 1000.

Interest $99,000 ut 5r/, per an­
num from 1st May, 1918 to 1st 
Sept. 1919 ' 6618.08 Dr.116453.70

Balance due 116453.70

$117453.70 $117,453.70

On November 13, 1919, the plaintiff's solicitors advised tic 
defendant that the hank had demanded payment from the plain 
tiff under the terms of his guarantee and that he had sat Mid 
the demand and called upon the defendant for payment of on 
third of $117,166.03 stated to be the amount of the indebted!» 
as of September 1, 1919.

The plaintiff has paid to the bank the following sums in 
addition to the said sum of $1,000, vtr.i—
October 24th, 1919 : $166.03 ; February 5th, 1920: $7,890.00; 
September 7th, 1920 : $7,843.40; March 10th, 1921: $7,671.80; 
September 10th, 1921: $103,587.25; total, $127,158.48, which 
include the total amount of the promissory note given hv the 
plaintiff to the bank referred to in the above correspondence. 
These amounts are standing in the bank’s books to a collateral 
account, and it does not appear that they have been credited 
upon the customer's indebtedness to the hank guaranteed by me 
plaintiff.
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If so credited, there would remain a balance due to the bank 
of approximately $60,000.

The bank held and still holds other securities for the payment 
of the customer’s indebtedness, the nature and amount of which 
are not stated.

The defendant made no reply to the letter of November 13, 
1919, demanding payment from him, and gave no notice to the 
plaintiff to take action against any person, and did not enter 
into any bond to indemnify the plaintiff against the costs of 
any action which he might bring.

The plaintiff has not made any efforts to enforce contribution 
by suit against any of the other guarantors or against any other 
person or persons.

The action was commenced on June 15, 1921.
The defendant admits the making of the bond sued upon, but 

denies that any liability to pay has yet arisen.
Much of the difficulty in working out a present adjustment of 

the rights and liabilities of the parties arises from the form of 
the guarantee held by the bank.

As I understand it, upon any default in payment of any sum 
owing by the customer to the bank, the bank may treat the whole 
indebtedness as due and payable, and forthwith collect from the 
guarantors the amount guaranteed, which I think means the 
amount at the time owing by the customer limited to $100,000 
for each guarantor (clause 10). It is not incumbent upon the 
hank to apply the amount so collected in payment of the in­
debtedness, but may keep the same to the credit of a special 
account, bearing interest at 3% per annum until the bank has 
exhausted all other sources for collection of the indebtedness and 
the ultimate balance has been ascertained (clause 9) ; the guar­
antee being a continuing one, I see nothing to prevent the bank 
from making further advances to the customer after the 
guarantor’s payments have been made and placed in the special 
account, or to prevent the bank again and from time to time, 
upon any future default, calling in further payments up to the 
amount of any increased indebtedness of the customer, limited 
to the maximum liability of the guarantors and placing and 
keeping them in the special account, so long as the customer 
chooses to continue its account with the bank or until the ex­
piration of 3 months after notice of revocation by the guarantor 
(clause 6). So that until the account be closed, either by ter­
mination or by revocation, it seems impossible to ascertain the 
ultimate balance for which the guarantors may be liable to the 
hank. The case does not disclose whether or not the account is 
still active, but assuming that it is not, and is only open for 
the purpose of liquidation, clause 4 of the guaranty presents a
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further difficulty in arriving at the ultimate balance. Admit 
tedly there are outstanding in the hands of the hank eecuriti-- 
available for the reduction of the customer’s indebtedness. Until 
these are realised, the ultimate balance cannot be ascertained 
and under the provisions of clause 4 the bank may in its absolu 
discretion refuse to enforce or assign its securities so that unh­
and until by voluntary payments, or the bank’s voluntary a.- 
tion. or perhaps action on the part of the customer, these 
securities be realised upon, iL re seems to be no way of arrivin 
at the ultimate balance as between the bank and the guarantor .

The payment made by the plaintiff as guarantor, and placed 
in a special account, seems to me to be no more than substitut in _• 
the special account for the covenant in the guarantee agreement 
It still remains a security and is in no way an adjustment of 
accounts between the bank and the guarantor.

Turning now to the defendant’s bond, the condition is that 
he will indemnify (not guarantee) the plaintiff against a full 
one-third part of all loss, costs, &e., which the plaintiff may (1 
ultimately suffer, or (2) for which he may be found liable to 
the bank under and by virtue of the guarantee agreement. In 
this condition must be found the whole measure of the defend­
ant’s liability. It is clear that the plaintiff has not ultimately 
suffered any loss. For all that appears there may be no ultimate 
balance owing to the bank, for which the guarantors are liable. 
In which event the money to the credit of the special account 
contributed by the plaintiff will be returned to him with interest. 
And I do not think the alternative words in the condition “or 
for which he may be found liable to the said bank” create any 
greater or different liability. The liability of the guarantors 
to the bank is for the ultimate balance owing, and the amount 
for which the defendant may be found liable is only such ulti 
mate balance after the account is closed and the securities ir­
ai ised upon. It is clear from the recital in the bond that it is 
only the ultimate liability that the defendant is to contribute to. 
In order to accede to the plaintiff’s contention it would be neces­
sary to hold that the above-quoted words in the condition refer 
to the $100,000 paid hjT the plaintiff and placed in the special 
account. I do not think that is the correct interpretation. If 
such were the intention, one would expect that the condition 
would have provided for payment by the defendant of one-third 
of the $100,000 and interest thereon, for it had been already 
demanded by the bank in the notice of March 21, 1916. It is 
evident something more was to be done before the amount for 
which the plaintiff should be found liable to the bank should he 
ascertained, and that something has not yet been done. My 
opinion, therefore, is that there has been no breach in the con-
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,lit ion of the bond, which is sufficient to dispose of the action in 
favour of the defendant. If the taking of accounts were all that 
prevented the ascertainment of the ultimate balance, I would 
endeavour if possible, even by straining a point, to direct a 
reference for that purpose, so that there might be an end of the 
matter, but as more is to be done than the taking of accounts 
before the ultimate balance can be ascertained under the terms 
of the guarantee, namely, the closing of the account and the 
realisation of securities, I cannot see any way to give the plain­
tiff any relief in this action.

Even if the ultimate balance owing to the bank were ascer­
tained, I think the clause following the condition in the bend 
ties the plaintiff's hands at the present time. Under it the 
plaintiff’s right to recover is not operative until the bank has 
demanded payment from the plaintiff, under the guarantee 
bond, and such demand has been satisfied. Having regard to 
what I have said as to the extent of the defendant’s liability. I 
am inclined to think, though not free from doubt, that this de­
mand refers to the ultimate balance, and the satisfaction thereof. 
If so, no such demand has yet been made and I think it cannot 
he said to be satisfied when the account is still open and un­
settled, nor do I think the time is ripe for proceedings to enforce 
contribution against the plaintiff’s co-guarantors. In addition to 
the fact that the amount of their liability has not been ascer­
tained, they are not entitled, under the terms of the guarantee 
agreement, to compel the bank to receive payment from them, 
and the plaintiff cannot, therefore, compel them to make such 
payment.

The defendant has 15 days after satisfaction has been made 
by the plaintiff to the bank of the ultimate balance to require 
the plaintiff to proceed against his co-guarantors for contribu­
tion. This period of 15 days has not, in my view of the matter, 
commenced to run, nor has the year elapsed or even commenced 
from the date of satisfaction during which the right of the 
plaintiff to recover against the defendant under the bond is 
inoperative.

1 think nothing can be done but to dismiss the action with 
costs. Action dismissed.

McDOVtiALL v. GARIEPY.
Alberta Supreme Court, Scott, J. February 1922.

Principal and Surety (SIB—10)— Mortgage signed as surety— 
Suretyship contract—Change in security without privity 
ok surety—Release of surety.

Where a surety has signed a mortgage in pursuance of an agree­
ment to indemnify the mortgagee against a portion of the loss 
which might be sustained by reason of the advance; the taking 
of additional security without the knowledge of the surety, for
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a further advance, and the wiping out of a security In which the 
surety was Interested, and foreclosure by another mortgagee of a 
property which is worth more than the mortgagee’s claim against 
it under an agreement to which the surety was not a party and 
which vested in such mortgagee the whole of the assets of the 
mortgagor company, and failure to make certain collections accord­
ing to the terms of the suretyship agreement are sufficient to relieve 
the surety from liability.

[Wilton v. Crlutall (1922), 63 D.L.E. 187, applied.]

Action on a mortgage. Dismissed.
S. tV. F kid, K.C., for plaintiff.
II. II. Parlee, K.C., and O. (I. Dunlop, for defendant.
Scott, J. The mortgage was given pursuant to an agne 

ment between the parties dated July 28, 1916, which recited 
that the plaintiff had agreed to advance the Edmonton Cement 
Co. the sum of $75,000, payable 2 years from date with interest 
at 8% per annum, payable half yearly, and that the defendant 
had agreed to indemnify the plaintiff against a one-third share 
of any loss which might ultimately be sustained by him in con­
nection with such advance, and that as security for such indem­
nity the defendant had executed the mortgage in question. The 
agreement provided that, notwithstanding that the mortgage 
was absolute in its terms, it was truly given as security only 
for the one-third share of any loss which the plaintiff might ul­
timately sustain in connection with such advance and the de 
fendant therein covenanted that he would at all times fully 
indemnify the plaintiff against all loss, costs, charges and ex 
pense which he might suffer, incur or become liable for by 
reason of the nonpayment of such advance to the company, and 
interest thereon. The plaintiff thereby covenanted and agreed 
to use all reasonable efforts to secure repayment thereof. It 
was also thereby agreed that the agreement should not in any 
way prejudice, hinder, delay, or affect any other securities that
the plaintiff then had or might thereafter acquire in req....
of the moneys secured by the mortgage.

A company known as the Edmonton Portland Cement Co. 
was possessed of a cement plant which was subject to a mort­
gage to one McDonald for about $300,000. That company went 
into voluntary liquidation about February, 1915. A new «"Ri­

pa ny was then incorporated under the name of the Edmonton 
Cement Co., for the purpose of acquiring the property of the 
former company, the shareholders of the new company being 
practically identical with those of the former company, and 
in the liquidation proceedings its property was sold to the new 
company subject to the McDonald mortgage.

Upon acquiring the property the new company decided to re­
model the plant, the estimated cost thereof being $75,000. As 
ther were not sufficient funds for the purpose in the treasury
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application was made to McDonald to advance the amount. He 
refused to make the allowance, but he offered to advance the 
amount to the plaintiff (who was then a director of the new 
company) to enable him to make the advance. The plaintiff 
then agreed to make the advance upon receiving certain securi­
ties, among which were the mortgage in question and a mort­
gage from one Jackson, the president of the new company, for 
$40,000.

It appears from the minutes of the proceedings of the new 
company that at a meeting of its shareholders, held on Keptem- 
lier *21. 1916, the secretary reviewed the negotiations with the 
plaintiff for the loan of $70,000, and stated that he desired 
security in the form of a promissory note of the company, ami 
a charge upon the manufactured product of the company to 
the extent of 15 cents per barrel of 350 pounds, such charges 
to l>e subject to the prior charge of McDonald. A resolution 
was then passed, which, in so far as it is material to this action, 
is as follows:—

“Ami whereas John A. McDougall of the City of Edmonton 
has agreed to advance to this company the sum of $75,000 for 
two years with interest at eight per cent, per annum in such 
installments as may be called for by this company upon the 
terms set forth in a certain agreement which has been submit­
ted to and approved by this meeting.

Now it is hereby resolved that, in pursuance of the agreement 
and in consideration of the said sum of $15,000 now paid by 
the said John McDougall to this company on account of said 
loan, this company do forthwith give to the said John A. Mc­
Dougall its promissory note of $75,000, dated the l<t day of 
September, 1916, payable two years after date with interest, as 
well after as before maturity at the rate of eight per *cnt. per 
annum, ami do forthwith execute under seal the su id agreement 
for the re-payment of the said sum of $75,000, or smh part 
thereof as may be advanced by the said John A. McDougall, 
with interest at eight per cent, per annum, payable half yearly 
as aforesaid, and giving collateral security to the said John A. 
McDougall by way of charge upon all the manufactured pro­
duct of the company, present and future, ami agreeing to pa> 
to the said John A. McDougall the sum of fifteen cents for each 
and every barrel (of 350 lbs.) of cement as the same is sold or 
otherwise disposed of.”

The plaintiff states that the agreement referred to in the re­
flation was never reduced to writing, and it was merely a ver­
bal one submitted to the meeting at which the resolution was
passed.

Early in 1915 the new company proceeded to make the con-
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templated changes in the plant. During the progress of the 
work it was found that the cost thereof would be $350,000, in 
stead of $75,000, and that the company would require to borrow 
a further sunt of $275,000 to complete the work, and a further 
sum of $33,000 for running expenses. The plaintiff and Me 
Donald advanced these sums to the company, the $275,000 in 
equal shares and of the $37,000 the plaintiff advanced $4,000 
and McDonald $31,000. By way of security for the repayment 
of these advances with interest and also for the repayment of 
the first advance of $75,000 made by the plaintiff the company 
on September 15, 1017, under the authority of a resolution of a 
meeting of its shareholders held on that date, created a charge 
in their favour upon all its property, present and future. In 
the document creating the change it was provided that it should 
be addit ional to and without prejudice to all or any other secur- 
itiee held by them or either of them or their rights against any 
surety.

The new company began to operate the plant in May, 1918. 
and continued to operate it during portions of that year, ami of 
the years 1919 and 1920. The product was at the rate of from 
400 to 600 barrels per day. In 1920 the product was about 
150,000 barrels. The company appeared to have ceased opcni 
tions in the fall of 1920, as it was found that the plant was 
being operated at a loss instead of at a profit.

For some years before the commencement of this action tin- 
new company was trying to sell the plant but was unable to 
find a purchaser. The plaintiff states that it ought to sell for 
$1,000,000, but that the company was willing to sell for an 
amount sufficient to satisfy McDonald’s claim against the old 
company as well as the advances of $75,(MM) made by the plain­
tiff and of $275,000 and $33,000 made by him and McDonald 
jointly.

On December 19, 1919, McDougall commenced an action 
against the old and new companies and the plaintiff for the sail­
or foreclosure of the company’s properties under the securities 
held by him. On June 11, 1921, pursuant to an agreement 
in settlement of the action entered into by the parties thereto. 
McDonald obtained a judgment vesting in him the whole of the 
assets of the new company free ami clear of all claims, incumb­
rances, liens and interests of any of the parties to the action. 
This defendant was not a party to that settlement, nor was In- 
consulted respecting it.

The plaintiff was a director of the new company during the 
whole of the time it was carrying on its operations. He and one 
Cooper, who also was a director and was McDonald’s repre­
sentative on the board, appear to have had sole charge of the 
company affairs with the approval of the other directors.
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The plaintiff never made any effort to collect from the com- Alta,
pany anything on account of the 15 cents per barrel to which he gc
was entitled under the charge obtained by him. He gives as his — 
reasons for not doing so that the money was needed to operate MvDovoam. 
the plant, and that McDonald would not have stood for it and oabikcy 
would have closed down the plant. ___

Under his agreement with the defendant, the plaintiff was 8colt’J
bound to make all reasonable effort to collect this 15 cents per 
barrel from the company. If it had been collected it would 
have been sufficient to satisfy the greater portion, if not, the 
whole of the moneys for the repayment of which the defendant 
was liable as surety. He was, therefore, vitally interested in its 
collection. The plaintiff never consulted him as to the course 
which should be taken with respect to that charge. In view of 
the plaintiff’s conduct respecting it, 1 entertain serious doubt 
whether it was not such as to relieve the defendant from his 
liability as surety.

Tn my opinion, however, the conduct of the plaintiff respect­
ing the additional security for the repayment of the $75,000 
which he received under the resolution of the company of Sept­
ember 6, 1919, was in itself sufficient to relieve the defendant 
from his contract of suretyship. It may be that, if the plaintiff 
had permitted McDonald to proceed to judgment in the usual 
manner and obtain a judgment for sale or foreclosure, the de­
fendant would not have had any ground of complaint but con­
senting, without notice to him, to the wiping out of a security 
in which he was interested and to the foreclosure by McDonald 
of a property which the evidence shews was worth more than 
his claim against it, was an act of which the defendant had 
every reason to complain.

In WUson v. Crist all (19*22), 63 D.L.R. 187 at p. 193, Clarke,
•Î.A. quotes the following from the judgment of Lord Lough­
borough in Rees v. Herrington (1795), ‘2 Ves. 540, 30 E.R. 765:

“It is the clearest and most evident equity not to carry on 
any transaction without the privity of him [the surety] who 
must necessarily have a concern in every transaction with the 
principal debtor. You cannot keep him bound and transact hw 
affairs (for they arc as much his as your own) without consult­
ing him. You must let him judge whether he will give that 
indulgence contrary to the nature of his engagement.”

I am also of the opinion t hat the plaint iff must fail by reason 
of his action being prematurely brought. The defendant’s con­
tract was to indemnify the plaintiff against the loss which he 
might ultimately sustain in respect of his advance of $75,000 
to the company and that at the time the action was commenced 
such ultimate loss had not been ascertained or determined.

1 dismiss the action with costa, an dismiss counterclaim with­
out costs.
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WAVXK v. BALLANTYNK.
Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, T urge on. 

and McKay, JJ.A. January St), 1922.
Monk y in Court (|I-1)—Meaning of—Order made for payment out 

Order not acted upon—Person entitled to money bevomi v
EXECUTION DEBTOR IN SUBSEQUENT ACTION—APPLICATION BY 
SHERIFF FOR PAYMENT OUT TO HIM—CREDITORS' RELIEF Ad, 
R.S.8. 1020, m. 54. SEC. 8.

The fact that an order has been made for payment out of money 
ill Court to the party —titled tO It, de— not make it any the U 
money in Court when through various devices the order has not 
been acted upon, and where before actual payment out the party 
entitled becomes an execution debtor the sheriff is on application 
entitled to payment of such money under sec. 8 of the Creditor 
Relief Act, R.S.S. 1920, eta. 54, to be applied in satisfaction of sudi 
execution.

Appeal by the sheriff on behalf of an execution creditor from 
a District Court judgment holding that certain money in Court, 
but for which an order for payment out hud been made, was 
not properly in Court so as to entitle the sheriff to it under see. 
8 of the Creditors’ Relief Act, R.8.S., 1920, eh. 54. Reversed.

/\ II. (iordon, for appellants; I). Fraser, for respondent.
The judgment of the Court was delivered by
Lamont, J.A.In December, 1919, the plaintiff brought this 

action. On April 18, lie issued and served a garnishee summons 
on one Nwaby, who in pursuance thereof paid into Court $370. 
On August 16, 1920, the plaintiff obtained judgment against 
the defendant for $200 and costs. On August 21, the Imperial 
Bank, which had brought an action against the plaintiff XVayne 
and one II. It. Summers, obtained from the Judge of the District 
Court an order forbidding the payment out of the monies paid 
into Court by Kwaby, except upon notice to the bank. On 
December 27, an appeal against the plaintiff’s judgment having 
been dismissed, he obtained an order directing payment out to 
him of sufficient of the monies in Court to satisfy his judgment. 
An appeal was taken from this order, and a stay of proceedings 
obtained. This appeal was dismissed on February 8,1921. In 
the meantime, on February 5, the bank had obtained judgment 
against Wayne and Summers, and on the same day they obtained 
another order forbidding the payment out of the monies in Court 
to the iff without notice to the bank. The bank also issued 
execution on its judgment and placed the same in the sheriff's 
hands. On February 14, the sheriff applied to have the monies 
in Court paid out to him, under the provisions of the Creditors’ 
Relief Act. At the same time the plaintiff applied to set aside 
the stop order and to have the monies paid to him, as directed 
by the order of December 27, 1920. The District Court Judge

0
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livid that as the order of Deeemlier 27 had directed the payment 
out of the monies to the plaintiff sufficient to satisfy his judg­
ment, the sum requisite for that purpose could not properly be 
said to be in Court so as to entitle the sheriff to obtain it under 
the Creditors’ Relief Act, R.S.S. 1920, ch. 54. The sheriff now, 
on behalf of the bank, appeals.

Section 8 of the Creditors’ Relief Act reads as follows:—
“8. Where there is in any court a fund belonging to an 

execution debtor and to which he is entitled, the same or a suffi­
cient part thereof to pay the executions in the sheriff’s hands 
may on application of the sheriff or any party interested be paid 
over to the sheriff and the same shall be deemed to be money 
levied under execution within the meaning of this Act.”

That there was a fund in Court belonging to the debtor Wayne 
when the sheriff made his application, is in my opinion, beyond 
dispute. The money was actually in Court, and the debtor 
Wayne had in his possession an order directing payment out to 
him. That the fund had been kept in Court by various devices 
which should not have prevailed, dot's not, in my opinion, alter 
the fact that it is still a fund in Court belonging to the debtor. 
Had he assigned it, different considerations would apply; but 
lie did not assign it, it is still his, and the sheriff holds an execu­
tion against him. Under these circumstances, I can see no 
reason why it should not be made available for his debts.

I would allow the appeal with costs, set aside the judgment 
below, and direct that the monies in Court, or a sufficient part 
thereof, to satisfy the executions in the hands of the sheriff, 
should be paid over to him, under see. 8 above quoted.

Appeal allowed.

TODD v. BOTVIN.
Mlnrta Supreme Court, Appellate Division. Seott, C.J., Stuart, Beck, 

Hyndman and Clarke, JJ.A. February .1, tu>>.

Statutes (§IIA—95)—Soldikr Settlement Act, 1919 (Can.), ch. 71— 
Construction—Agreement ok owner to pay agent commission
ON SALE OK LAND—PANNING OK ACT—All ENT GETTING IN TOUCH 
WITH PURCHASERS—SALE OK LAND TO BOARD—SUIISEQUENT HALE 
TO PARTIES PROCURED BY AGENT—RlGIIT TO COMMISSION.

The Soldier Settlement Act, 1919 (Can.), ch. 71, prohibits u real 
estate agent from collecting any commission on the sale of land 
purchased by the Soldier Settlement Board, although an agree­
ment to pay commissions was entered into with the owner prior 
to the passing of the Act and the land was subsequently sold by the 
Hoard to parties which the agent was instrumental in procuring 
to make the purchase.

[Upper Canada College v. Smith (1920), 57 D.L.R. 648, 61 Can. 
8.C.R. 413, distinguished.]
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Alta. Appeal by defendant from a judgment in favour of the
App. Dlv. plaintiff for a commission on the sale of land. Reversed.

0. Thompson and J. IV. (J. Morrison, for appellant.
S. S. Cor mack, for respondent.
The judgment of the Court was delivered by
Stuart, J.A. :—This is an appeal by the defendant from a

judgment in favour of the plaintiff for $579.40 as a commission 
on the sale of lands.

The plaintiff is a real estate agent at Kitseoty. On April l1!. 
1919, the defendant gave the plaintiff a written “listing" of 
three parcels of land consisting of two distinct half sections a ml 
a separate quarter section. The material parts of the docum -nt 
are as follows :—

“I hereby authorize James M. Todd to sell for me the follow­
ing lands (describing them) .... and 1 agree to sell at the follow­
ing terms, to wit, $30 per acre with cash payment of at least 
one-third .... This authority of selling shall cease to exist 
only after 1 have given written notice of withdrawing this land
from the market...........In the event of any sale or exchange of
the herein described property taking place either directly or 
indirectly through your assistance, 1 hereby agree to pay in 
cash to the said James M. Todd a commission of 5% per acre 
(sic) on the sale price. This being in consideration of services 
rendered.”

On July 7, 1919, there came into effect the Dominion Statute, 
1919 (Can.), eh. 71, cited as the Soldier Settlement Act, 13111. 
By this statute the Soldier Settlement Board, which had been 
constituted under a previous Act, but which under that previous 
Act had power merely to loan money to returned soldiers, was 
given for the first time power to buy land and secure title in 
its own name and to resell the same to returned soldiers.

By section 61 of the statute it is enacted as follows:—
“ (1) No person, firm or corporation, shall be entitled to charge 

or collect as against or from any other person, firm or corpora­
tion any fee or commission or advance of price for services 
rendered in the sale of any land made to the Board whether 
for the finding or introducing of a buyer or otherwise.

(2) No person, firm or corporation shall pay to any other 
person, firm or eorporation any such fee or commission or 
advance of price for any such services.

(3) The Board may require of any person, firm or corpora­
tion from whom it purchases land or who is in an. manner 
interested therein, the execution of an affidavit in Form K in 
the schedule to this Act.”

Without quoting further from the statute, it may be stated
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that the form of affidavit provides for an oatli that no commis­
sion or fee has been collected or charged. The statute also 
provides that if it is shewn that any fee or commission lias been 
collected, the Hoard may recover it by action from the person 
receiving it, and also that any person guilty of a breach of any 
provision of the Act shall be liable to fine and imprisonment.

Prior to July 7, the plaintiff had made several efforts to sell 
the land for the defendant. He had associated with him one 
Ross, a real estate agent in Edmonton, who spent some money 
in advertising. It seems fairly clear from the evidence, how­
ever, that the plaintiff and Ross did not get in touch with the 
three* soldiers who eventually took the land until after July 7. 
Certainly it was not until about July 12 or 13 that the three sol­
diers went down to Kitseoty and decided to take the land. They 
then had to return to Edmonton to negotiate with the Soldiers’ 
Settlement Hoard, and. as they then thought, not knowing of 
the change in the law, for a loan from the Hoard. When they 
came to negotiate with the Hoard there was difficulty about the 
price. The Hoard sent its chief inspector, one Lundy, (town to 
Kitseoty to inspect the land, and he there and then secured an 
option from the defendant in the name of the Hoard. About 
a month, or possibly some months later, the Hoard paid for the 
hind and the defendant gave a transfer to the Board. The in­
ference from the evidence is that the same three soldiers bought 
the land from the Hoard, no doubt on terms, and wont into 
possession.

The chief defence relied upon was the prohibitory clause of 
the statute above quoted. Certainly in view of the possible 
penalty which the defendant might incur if he paid the commis­
sion. one cannot very well blame him for raising a defence under 
the statute.

The answer which is made to the statute by the plaintiff— 
an answer adopted by the trial Judge—is that the statute is 
not retroactive, and the ease of Upper Canada College v. Smith 
(1920), 57 D.L.R. 648, 61 Can. SCR. 413, is relied on. Hut 
with much respect, I confess my inability to understand how any 
question of retroactivity can arise here at all. The prohibition 
of the statute applies only to a sale to a specific purchaser which 
the statute itself at the same moment brings into existence. 
The statute nowhere prohibits a fee in respect of any sale made 
to any person to whom, before the statute, a sale might have 
been made. It is left open to the plaintiff to sell to all the world, 
including even the three soldiers, if they were prepared to buy 
and pay on their own account. It is only with respect to the 
specially created purchaser that the statute forbids the payment
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Alia. by tliv vendor of a commission. Obviously such a cas* is com- 
App. Div. pktvly distinguishable from Upper Canada College v. Smith, 

---- where the prohibition was general.
Tom» The real test of the ease seems to depend on the questions : 1

Potvin. ^ tiS there ever, before the dealings with the Hoard, such a sale
----- to the three soldiers as would entitle the plaintiff to recover

Stuart, j.a. his commission ; (2) Was the sale, evidently made to the Hoard, 
in substance a sale to the soldiers to such an extent as to take 
the case out of the statute?

With regard to the first, it is true that the evidence shews 
that on July 13 or thereabout, the soldiers had decided to buy 
the land, but it is also clear from the evidence that their doing 
so was subject to their succeeding in getting a loan from tin 
Hoard, as they then thought they would have to do. They never 
were in a position to buy on their own account entirely. When 
they went to the Hoard to get their loan they found that the 
Hoard was not, owing to the new statute, loaning money any 
more. So that obviously there never was a sale to the soldiers 
which would entitle the plaintiff to his commission unless the 
eventual sale to the Hoard itself can be so interpreted.

Hut to adopt such an interpretation would seem to me to 
render the enactments of the statute absolutely nugatory. Assum­
ing it to be true, as was apparently contended at the trial, that 
the Hoard never buys land except when a particular soldier 
applies to secure it and that the Hoard does really buy merely 
in order to resell to the soldier, nevertheless it is to the Hoard 
that the vendor actually sells the land. And it was obviously 

• just because the Hoard was intending to buy land to be resold 
at once to returned soldiers that the prohibition of a IVe of 
commission was enacted. The evident purpose of the enactment 
was to get the land for the soldiers as cheaply as possible and 
also, perhaps, to prevent possible scandal in the operations of 
the Hoard.

Nor do I think the plaintiff has any serious cause for com­
plaint if he loses a commission in this case. By the statute a 
possible purchaser, financially strong, was suddenly created. 
Instead of pursuing his efforts to sell to all the other possible 
purchasers who were previously and were still open to him. lie 
resold to this new purchaser who appeared on the scene. It is 
unfortunate, perhaps, that lie failed to know that he could not 
get a commission in case of such a sale, but that impossibility, 
as I have pointed out, was due to the very statute which created 
the new possible purchaser. I can see no ground upon which 
the Court could properly relieve him from the consequences of 
this mistake. And in view of the fact that he did get a com-
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mission paid him, no doubt in ignorance of the statute, in 
respect of one of the pieces of land which would certainly go 
far to recoup him for expenses at least, if not leave him some­
thing in addition, 1 cannot say that he had much justification 
in the face of the statute, when he learned of it, in entering 
upon this litigation.

I would allow the appeal with costs, and dismiss the action 
with costs. Appeal alio teed.

THE KING v. KAItHON*.
Exchequer Court of Canada, Audette, J. January 25, 1922.

Tanks (§ VII—230)—Special War Revenue Act, 1915, as amended by 
1921 (Can.), ch. 50—Excise tax on sales by manufacturers 
—Interpretation—“Manufacturer."

Defendants were carrying on a confectionery and cafe business 
in Ottawa on May 10, 1921, when the Act 1921 (Cun.), ch. 50, 
amending the Special War Revenue Act, 1915 (Can.), ch. 8, came 
into force. In the interests of their business they were manu­
facturing candy as stated below. By such legislation, an excise 
tax of 3f/( was imposed on sales and deliveries by manufacturers, 
etc. Defendants occupied two stories of a commercial building. 
On the first floor they had a factory with modern plant and equip­
ment for the manufacture of candy in large quantities, with a 
capacity in excess of that required for the period in question. In 
this factory they manufactured candy which was sold by retail 
to consumers. The staff of employees In the factory varied ac­
cording to the demands of the season and the trade. The sale of 
the candy by retail to consumer! took place in their store on the 
ground floor of the building occupied by them, where they sold a 
varied assortment of candies, ice-cream, lunches and soft drinks 
to consumers. It was proved that during the period in question 
I he total trade of the defendants amounted to $65,000 a year, of 
which one-fifth represented the sale of candy manufactured by 
them. The defendants had taken out a sale tax license and a 
manufacturer's tax license for the fiscal year 1920-21 and paid the 
tax for that year; but did not renew- the licenses and failed to pay 
the tax for the current fiscal year.

Held: That the defendants were “manufacturers" within the 
meaning of the Special War Revenue Act, 1915, as amended as 
aforesaid. [The King v. Pedrie amt Palm (1912), 59 D.L.R. 315, 
21 Can. Ex. 14, distinguished], (2) That it is the plain and 
literal meaning attaching to the word "manufacturer" that should 
govern in construing the statute; and that when it is proved, ns 

• i here, that the eeaee In which the people engaged In the 
trade accept a word corresponds with its literal meaning, the 
construction of toe statute is freed from difficulty. The literal 
construction of the word is also supported where it is not shewn 
that the framers of the Act had any intention of departing from 
the meaning of the term in question as generally accepted. (3) 
That the construction of a statute should not be obscured by assum­
ing complexities of administration that may never arise. Reason* 
ableness must be attributed to the officials who administer the law 
when hardships arise; and in such matters the Courts must deal 
with actualities and not remote possibilities.

•Leave to appeal to Supreme Court of Canada refused.
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Information by the Attorney-General of Canada to recover 
a certain excise tax.

IV. 1). Hogg, K.C., and F. I). Hogg, for plaintiff.
T. A. Bcamcnt, K.C., for defendants.
Avdette, J.:—This is an information exhibited by the 

Attorney-General of Canada, whereby it is sought, inter <tli<i, 
to have an account taken of all confectionery and candy, etc., 
manufactured and sold by the defendants from May 10, 1021. 
and for the payment upon the same of the Tax on Sales payable 
under the provisions of sec. 19 BBB of the Special War Revenue 
Act, 1915 (Can.), eh. 8, as amended by 1921, (Can.) ch. 5ft. 
This latter amendment came into force on May 10, 1921.

As a prelude to the consideration of the present controversy, 
it is well to state that the present case is distinguishable and 
must be distinguished from the Pedrir case (1921), 59 DL.lt. 
315, 21 Can. Ex. 14—a ease recently decided by me and cited 
at liar,—for the obvious reasons that the facts are materially 
different, and further, that the law has since been amended and 
changed.

The defendants, Peter Karson and William Karson, were on 
May 10. 1921, carrying on the business of confectioners and 
candy manufacturers, on Sparks St., in the city of Ottawa.

On July ti, 1921, the defendants dissolved their partnership, 
and William Karson continued the business alone on Sparks St., 
while Peter Karson started a similar business on Rideau St., in 
the city of Ottawa.

Cnder the provisions of this see. 19 BBB, 1921 (Can.), eh. 5ft, 
a section too lengthy to be here recited, it is, among other things, 
enacted that upon “sales by manufacturers to retailers or con­
sumers. etc., etc., the excise tax payable shall lie three per cent., 
etc.” The section furthermore provides for the manner in which 
this tax shall be levied.

Now, the nature of the business carried on at 200 Sparks St., 
which is the subject of the present controversy, consists of a 
retail store on the ground floor, where candies of almost every 
kind, ice cream, lunches, soft drinks are sold, including the 
operation of a soda fountain. However, besides this specific re­
tail trade, the defendants have a candy factory on the second 
floor of this Sparks St. establishment, where their candy is 
manufactured in large quantities and thereafter is sold through 
their retail store on the ground floor.

They have in the factory on the second floor a considerable 
and improved plant or equipment for such manufacture, with 
a staff of employees varying from time to time, as required by 
the season and the trade.
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The defendants were in possession of a Sale Tax License and 
Manufacturer’s Tax License for the fiscal year 1920-21, but 
have failed to renew the same for the current fiscal year, and 
have failed to pay to the Crown the statutory taxes.

The evidence discloses that their plant is capable of manu­
facturing much more than they actually did manufacture. The 
evidence also discloses that in the course of his examination in 
the present ease, Peter Karson frankly admits that his firm 
manufacture» candy and states how they manufacture the same; 
that the Bunnell factory, in the city of Ottawa, with a very 
much smaller plant and machinery, selling to retailers, etc., 
hut not retailing its goods, takes out the license and pays the 
tax. Furthermore, that the Ardis Co., on Sussex St., with a 
plant almost equal in quantity but with less improved and 
modern appliances than those of the defendants, like the Bunnell 
factory, takes out the license and pays the tax.

It has further been established that large manufacturers, 
such as the “Laura Seeord” concern, having extensive factories 
in Montreal and Toronto, yet selling and retailing their goods 
also take out a license and pay the tax. Moir & Company of 
Halifax, Goodwin & Co. of Montreal, Eaton Co. of Toronto, 
also manufacture their own candy and retail it in their own 
stores, take out licenses and pay the statutory tax. The evidence 
shews, too, that there are other firms, manufacturing in a similar 
manner and retailing also in a similar manner, that take out 
the license and pay the tax.

Discrimination alone would not of itself be a sufficient reason 
to make them liable. It is quite true that the fact that all these 
concerns carry on a similar business to that of the defendants and 
pay tax. will not of itself be a reason to exact the tax from the 
defendants if the law does not make them liable therefor; but 
this fact goes to shew what is the custom of the trade and how 
traders understand the word “manufacturer” as used in our 
statute. It is the meaning attaching to the word “manu­
facturer” in its plain and literal sense that should govern us 
in construing the statute, and when it is proved, as it was here 
at the trial, that the sense in which the people in the trade 
accept it corresponds with that literal sense, the construction of 
the statute is freed from difficulty.

It is also to be observed that there is nothing to shew that the 
framers of the Act had any intention of departing from the 
meaning of the term in question as generally accepted. See in 
this connection 24 liais., p. 619.

Much stress has been laid by the defendants on this difficulty 
in collecting the tax when selling from 10 cents worth of candy
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Audelte, J.

at a time, and therefore trying to shew the impossibility i.f 
complying with the requirements of the statute, in that when 
selling 10 cents worth of candy, they would have to collect at 

The Kino, least one cent, equal to 10% of the sale. This argument larks 
in soundness. Indeed, taking the sale of candies for the sum 
of $100,000.10, can it he said the tax cannot be levied because 
on the last 10 cents, at least 10% would have to be collected 
Under our Canadian currency, we have no coins smaller than on. 
cent, and that has to be collected when a fraction thereof is 
collectable. Stating the proposition is solving it.

It is futile to becloud so clear a case of construction by as>mu- 
ing complexities that need never arise in the practical 
administration of the Act. The Courts must deal with actualities 
and not remote possibilities in deciding cases before them, in 
volving the construction of statutes. Reasonableness must In- 
attributed to the officials who administer the law when hardships 
arise. The defendants were wise in the course they first pursued 
in taking out a license and paying the tax for 1920-21 ; th ; 
have seen fit to risk the consequences of a departure from that 
«ourse the following year, and must therefore accept the full 
burden of that risk.

I have no hesitancy in reaching the conclusion that the de- 
fendants are “manufacturers” selling to consumers, and that 
they are liable to pay the above mentioned tax. They have a 
factory, they manufacture candies and they sell them to eon- 
sumers, thus necessarily coming within the ambit of the section.

Having found the defendants liable, the next question is that 
of fixing the amount collectable. At the opening of the trial, 
when a general statement of the case was made, it was undeislood 
that the Court was to decide the question of liability and that 
there would be a reference to take account. However, as 11n­
case proceeded, it was elicited both on behalf of the defendant* 
and on behalf of the Crown that the sale of candy so manufac­
tured by the defendants represented one-fifth of their total 
trade of $65,000 for the year. Under the circumstances, I fail 
to see the necessity of going to the expenses of a reference to 
establish a fact which is proved by both sides respectively, and 
I will accept that ratio and mode of operating in arriving at 
the amount of the tax.

Therefore there will be judgment ordering and adjudgin • the 
defendants liable to pay this above manufacturer tax of 3%, 
and if there is any difficulty in arriving at the actual amount 
of the condemnation, leave is hereby reserved to apply to the 
Court for further direction in respect of the same.
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The liability of the defendant Peter Karson is limited to the 
.. rind between May 10, 1D21. to July 6, 1921.

The whole with costs in favour of the Crown.
Judgment accordingly.

lie II AM Alt ; Kx parte MeOVIXTY Co.
Saskatchewan King's Bench, MacDonald, J. November 10, 111*1.

Ji im.mkxt (§IVB—230)—Of kiktkr provinck— Fobkic.n—Simple con­
tract i»kax—Limitations of actions.

An Ontario judgment is regarded as a foreign judgment in the 
Courts of Saskatchewan, and creates a simple contract debt and 
not a specialty debt, and the statutes of limitation applicable to 
a simple contract debt may be set up in answer to any action on 
such foreign judgment.

diTKAL from the disallowance by the authorized trustee of 
the estate of the bankrupt of the claim of M. McGuinty &. Co. 
a irai nst said estate. Affirmed.

.1. (\ Ellison, for McGuinty & Co.
E. «< Williams, for the authorised trustee.
M a » Donald, J. The claim is founded upon a judgment re­

covered in the Supreme Court of Ontario on November 10, 
1!'14. the said judgment having been entered in default of ap­
pearance by the defendant the bankrupt herein. The author­
ized trustee disallowed the claim on the ground that the Court 
granting the judgment had no jurisdiction, as the bankrupt 
was then resident and domiciled beyond the jurisdiction of 
the Court, and, secondly, that the judgment debt was barred 
by the Statute of Limitations of the Province of Saskatchewan.

Considerable argument was had before me as to whether the 
Supreme Court of Ontario had jurisdiction to grant the said 
judgment, but, in the view I take of the case, it is not neces­
sary for me to enter into that question, because, even if the 
Supreme Court of Ontario had jurisdiction, its judgment must 
in the Courts of this Province be regarded as a foreign judg­
ment. and, a foreign judgment is regarded as creating a simple 
contract debt between the parties, and not a specialty debt, the 
liability of the defendant arising on an implied contract to pay 
the amount of the foreign judgment, and the statutes of lim­
itation applicable to a simple contract debt may be set up in 
answer to any action on such foreign judgment. 6 Hals. p. 
-HI, para. 417.

A debt barred by the statutes of limitation not provable. 
I'.j /hi rtc Dncd nr y ; Ex parte Sraman (1808), 15 Ves. Jun. 479, 
M K.R. 836; Ex imrte Roffey (1815), 2 Rose 245; 2 Hals. p. 202,
para. 325.

16- 63 D.I..R.
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Here, the claim is, therefore, barred by the Statute of Lii 
itation, and the appeal must be dismissed with costs.

Appeal dismissed.

PAIHLKY v. LOCAL IMI'KOVKMKVT MKTRHT No. 390.

Alberta Supreme Court, Appellate Division. Scott, CJ.. Stuart, Bert.-.
McCarthy and Clarke, Jj.A. December n. W2I.

Mvnicipal corporations (§IIG—241)—Local improvement bistro i 
Diversion of water by — Injury to adjoining lani- 
Ll ABILITY.

In the absence of express statutory authority to that effc-1 
local improvement district is not authorised to divert water by 
means of ditches or otherwise from its natural course into < r 
upon adjoining lands, and is liable in damages for any resulting 
injury to such lands or the crops thereon, unless it can shew that 
the Injury could not be avoided.

[Parnell v. Parks (1917), 38 D.L.R. 17, referred to. See An­
notation on Municipal Corporations, Drainage, 21 D.L.R. 286. ]

Appeal by defendant from the trial judgment (11)20) il 
D.L.R. 221, awarding the plaintiff damages in an action ! r 
<lamages for injuries to property caused by a faulty drain ami 
to compel defendants to carry the water to a proper outlet. 
Affirmed.

A. A. McOillivray, K.C., and S. J. Helman, for appellant.
N. 1). MacLean, for respondent.
Scott, C.J. This is an appeal from the judgment of Walsh 

J. (1920), 56 D.L.R. 221, awarding the plaintiff damages for 
the diversion of water to and upon his lands by the defendant 
and directing that the defendants carry such waters to a pro 
per outlet so that same shall no longer flood the plaint ill 's 
lands.

The plaintiff alleges that in the Spring of 1913 and in sub­
sequent years the defendant diverted water from its natural 
course to and upon his lands causing damage thereto, that in 
November, 1915, he commenced an action against the defend 
ant to recover for such loss and damage, that about December. 
1915, the parties agreed in writing whereby the defendant | 1
the plaintiff $482.24 for the damages sustained by him with 
costs and undertook to remove the cause of damage as soon os 
possible in the spring of 1916, that the defendant refused and 
delayed to carry out its undertaking and that in consequence 
thereof the plaintiff’s lands have sustained further dam­
age from such water, lie claimed damages for the wrongful 
acts complained of and on order for the specific performance 
of the agreement by the removal of the cause of damage.

The defendant denied that it diverted any water to the plain-
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tiff’s lands or that it entered into the agreement referred to. 
Among other defences raised by it are that, if any such agree­
ment was made, it was made without authority, that the de­
fendant had not any existence as a legal entity at the time the 
agreement was entered into or at the time of the acts or omis­
sions complained of, that it was not under seal and that it was 
not made with respect to any object or in pursuance of any 
power which the defendant posse-sed.

1 will first deal with the issue raised as to whether the de­
fendant was a legal entity at the time of the acts complained

The defendant was a Local Improvement District legally 
constituted under the La teal Improvement Act (Alta.) 1907 
i eh. 11). Under that Act the only mode of constituting a dis­
trict was by order of the Lieutenant-Governor in Council. By 
an amendment passed on February 16, 1912, (ch. 4, sec. 23, 
1911-1912) all the local improvement districts then existing 
were disorganized and declared to have ceased to exist from 
and after the second Monday in December, 1912 and provision 
was made for the winding up of the districts so disorganized 
and the distribution of their assets and liabilities among the 
different townships comprised within their limits. That amend­
ment further provided, in effect, that districts thereafter con­
stituted should be constituted by order of the Minister of Mun­
icipal Affairs instead of by order of the Lieutenant Governor 
in Council.

On December 23, 1912, the Lieutenant Governor in Council 
made an order constituting Local Improvement District No. 
399 with the same territorial limits as the disorganized district 
hearing that number. It does not appear that any order of the 
Minister of Municipal Affairs constituting such new districts 
was ever made. He appears to have entertained the view that 
the authority to constitute it was still vested in the Lieutenant 
Governor in Council, as, in his letter to that body of December 
19. 1912, he recommended that certain local improvement dis­
tricts, including No. 399, should be constituted.

No steps were taken to wind up the affairs of the former dis­
trict No. 399 under the amendment of 1911,12. On the con­
trary. the order in council of December 23, 1912, was accepted 
and treated as a reconstitution of the former district as was 
undoubtedly its intention. The assets and liabilities of the old 
district were treated ns those of the new and the latter was 
treated as a de facto district up to the trial of this action in 
October, 1920, a period of nearly 8 years. During all that time 
the new district was carried on as one which had been legally
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constituted. Councillors were elected periodically, taxes \ 
imposed, levied and collected each year, public works were 
dertaken and completed and liabilities incurred. In view 
these facts it might have been open to question whether 
defendant should lie permitted to escape a liability which it 
would have been subject to if it had lieen legally const it u I 
It is, however, unnecessary to consider that question as by 
3 of ch. 24 of 1921, the order of the Lieutenant Governm n 
Council of December 23, 1912, was ratified and confined I 
the defendant district declared to have been thereby lawfully 
constituted from the date thereof.

The plaintiff is the owner of the n.e. quarter of see. 17, tout, 
ship 39, range 26, west of 4th meridian, adjoining the north 
boundary thereof is the s.e. Vi of section 20 in the same town 
ship, which is owned by one Simpson. There is a road all 
anee between these quarter sections and also on the east sid- 
Simpson’s quarter. Sometime prior to 1915 the defendant 
graded a roadway along the east side of Simpson’s lands and 
on the road allowance between his lands and the plaintiff’s ami 
constructed ditches at the sides thereof.

The evidence clearly establishes that there is a well defin d 
natural water course in which water flows from the east into 
a small slough on thç road allowance, near the north east emu. 
er of Simpson's lands. The natural flow of the water i* 
through the slough into a natural and well defined water 
course upon Simpson’s lands leading from the slough, the 
waters from which flowed through his lands and passed out 
near the south west corner thereof. At the point where tlie 
water left the slough and again entered the water course tl • i 
is an artificial dam or embankment which prevented the water 
from further following the water course and was evidently 
placed there for that purpose. It is not shewn when or lo­
wborn it was constructed but its object and effect points to tin- 
conclusion that the work was done either by Simpson < i In 
some former owner of these lands.

When the roadway was graded an earth causeway was built 
across the slough and a culvert placed therein to permit the 
water to flow thereunder but it was removed some years biter, 
thus preventing the water following its natural channel.

When the roadway was constructed a ditch was made lead 
ing from the slough along the roadway to the north west • in 
er of plaintiff’s lands and from thence westward along the 
north side of the roadway to a point about midway of the i - nth 
boundary of plaintiff’s lands. There a culvert was eonstrm-ted 
under the roadway which caused the water from the diteli to
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flow upon and over those lands. The effect of the construction 
of this ditch and culvert was to divert water from its natural 
course through the slough and over Simpson's lands to the 
plaintiff's lands.

In the year 1915 or prior thereto the plaintiff brought an 
action against the defendant for damages caused by this diver- 
Mini of water. While the action was proceeding two members 
of defendant’s council wrote the plaintiff's solicitors offering 
on behalf of the council to pay the plaintiff $422.24 in satisfac­
tion of his claim for damages and undertaking to have the 
ditch carried westward from the culvert and to have the latter 
removed early in the spring of 1916. In reply thereto, the 
plaintiff's solicitors wrote the defendant’s secretary, stating 
that the plaintiff would accept that amount upon condition 
that the settlement be made promptly and that the council 
would agree to remedy and remove the cause of damage as 
early in the spring of 1916 as climatic conditions would permit. 
T" this letter the secretary replied enclosing a cheque for the 
amount agreed upon and stating that the council would under­
take to remove the cause of damage as soon as possible in the 
spring of 1916.

I-ally in 1916 the defendant closed up the culvert through 
which the water flowed upon plaintiff's lands and extended the 
ditch farther west from that point but this had not the effect 
of stopping the flow of water upon them. At certain seasons 
in filch year up to the trial of the action in October, 1920, 
the ditch overflowed its bank, causing the water to flow over 
tin* roadway at the point where the culvert had been placed 
and upon and over the plaintiff's lands.

It was contended on behalf < f the defendant that it was au- 
thm-i.-vd to construct the roadway and that the construction of 
il"1 ditch was necessary in order to secure the necessary drain* 
.t-"c thereof.

In the absence of éxpress slat i i.v authority to that effect a 
local improvement district is not. in my opinion, authorized to 
di f > water by means of ditches or otherwise from its natural 
'"’il into or upon adjoining lands which would cause damage
thereto.

Ih Parnham on Waters at p. 912 the author states what, in 
' i'*w. is the correct principle, as follows:—
!u the ordinary case there is no reason why, with even or- 

eare a municipal corporation which has gathered the 
from its streets into gutters should not conduct it to a 

d nutlet without any injury to anyone and the failure 
<> is such clear evidence of negligence that it should be
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required to shew that the injury could not be avoided in ord- 
to relieve itself from liability.”

In the ease at Bar the defendant has failed to shew that tin- 
injury to the plaintiff could not have been avoided. I see hi 

reason why the water which passed through the slough could not 
have been made to flow in its natural channel through the shm li 
and over Simpson's lands by constructing a culvert at i e 
slough and hy removing the dam on Simpson’s lands. That the 
defendant could have entered thereon for that purpose v.is 
held in Parnell v. Park» (1917). 3H D.L.It. 17. 13 Alta. L it. 7.

I entertain considerable doubt whether the evidence disci- i s 
that there was an agreement between the plaintiff and the de 
fendant which the latter was bound to perform but, apart fn-nt 
the question of the existence of any such agreement, it is clear 
that the plaintiff is entitled to a judgment directing that tin- 
defendant shall remove the cause of damage.

The damages awarded the plaintiff do not appear to me to 
be excessive. They extended over a period of live crop se,i>--ii' 
and must be presumed to have included the damages sustain'--! 
up to the date of the trial (See Rule 193 and Hole v. Ch<ml 
Union, [1804] 1 <’h. 218, 83 LJ. (Ch.) 488. It Is sot 
opinion, a case in which damages should be assessed in 
lump sum for all time. If the defendant finds it advantage.-n* 
to procure a right to flood the plaintiff's land, that is n ma tier 
for negotiation with him or for legislation.

Regarding the objection to the form of the mandatory < . !--i 
I think it is objectionable, if interpreted to mean thin the 
defendant is required to continue the present road dit» I " 
as to carry the diverted water through those ditches t<. a 
sufficient outlet for there may lie. and probably are. formi I I ? 
obstacles in the way. But it is not necessary to carry tin- 
water through these road ditches. It can be restored to its 
natural ami proper course, which can be done as nlrca 1 in­
dicated, by removing the obstructions improperly pla»‘ed there­
in, which would be a compliance with the order. But in order 
to save any doubt which may arise from the form of the order 
I would vary that clause of the judgment by striking out the 
words ‘‘do carry to a proper outlet the water that it carries 
through its ditches so that the same shall no longer flood or 
do” and substituting theref»»r the following words ‘‘be and it is 
hereby restrained from permitting further water t<> flow 
through the ditches constructed by it so as to cause.”

I would dismiss the appeal with costs.
Stuart. J.A.: — I concur in the judgment of the chief
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Justice, and, with one slight reservation, in the reasons given 
therefor. I desire to reserve for further consideration the 
question whether or not the right to remove an obstruction 
Mich as seems to have been placed on Simpson’s lands inter­
fering with the natural How of the water should lie dealt with 
upon the principles applicable to nuisances. As at present 
advised and without thinking it necessary to explore the point 
completely, 1 should he inclined to think that the right of re­
moval suggested should be found in the law relating to water 
courses. Halsbury, vol. 28, p. 429 deals with obstructions to water 
courses and I find no reference there to a right of entry and 
removal. I do not say that this right does not exist, but 1 
merely hesitate to find the right as being part of the law of 
nuisances. In any case I think the point is immaterial to the 
present decision, because even if the defendant could not with­
out legal process have obtained the removal of the obstruction 
that circumstance, in my opinion, would give it no right by its 
own act to throw the water on the plaintiff’s land.

Beck, McCarthy, and Clark, JJ.A., concur with Scott, CM.
Appeal (Iism Used.

MrKAY v. MrlNRQALL
Saskatchewan Coart of Appeal, It a alia in, C.J.S., Lamont and 

Turgeon, JJ.A. November M 1921.
Lamb titles (SIV—40)— Adverse claims—Two different purchases 

OF NAME PROPERTY UNDER DIFFERENT AGREEMENTS FOR HALF.— 
tii/i iTiEH eoval — Registration of caveat my one mkfohe
OTHER ACQUIRES BETTER TITLE TO CALL FOB REAL ESTATE—RIGHTS 
AND LIABILITIES.

Where two purchasers of the same property have equal equities 
under different agreement for sale, and one protects his right by 
the registration of a caveat before the other acquires n better 
right than he to call for the legal estate, the equity of the one who 
has registered the caveat will prevail.

[Mch'illop «( Iienjafield v. Alexander (1912), 1 D.L.R. 586, 45 Can. 
8.C.R. 551, referred to. See Annotations on Land Titles, 7 D.L.R. 

14 n i. it. :t44.]

Appeal by plaintiff from the judgment of MacDonald, J., 
in an action for specific performance. Reversed.

I. H. Tingley, K.C., for appellant.
/’. (i. Hodges, for respondents.
The judgment of the Court was delivered by 
Lamont, J.A.The facts of the case are as follows:—On 

0 tuber, 31, 1919, one McClellan, who was the registered owner 
"f Lot 11, Block 36."), Regina, sold the same to the defendants 
McDougall, under an agreement in writing, for $6,3(H), payable 
$ >00 cash and the balance in monthly instalments of $150 each.

Sask.

(’.A.
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Sa»k. (in June 21, 1920, tin* defendants McDougall verbally agree 
CJL w'1*1 ,*le plaintiff to sell him the Haul lot for $6,500, for wdic
___the plaintiff paid $100, and was to receive possession July 1

M‘K.w on June 22, about noon, the defendants McDougall, throng
M. hoi ..am . agents, verbally agreed to sell the said lot to the de

___ fendant Huseoni for $6,550. On the evening of the name da
i.aiiiunt. J.a. the defendants McDougall executed a formal agreement of sal 

of the said lot in favour of the plaintiff, by which agreement 
they agreed to sell to the plaintiff who agreed to purclin 
“property known as lot 11, block 365, which is included .n 
your agreement with Reginald ('. McClellan for the sum <• 
$6,500, and the purchaser R. 0. McKay agrees to buy your 

equity in the property and take over the balance of your agi ­
otent making payments to R. U. McClellan as the paymn, 
are therein set out.”

On June 22 the defendant Ruseoni made a deposit of $1.5 - 
and the defendants McDougall executed in his favour a torn 
agreement of the same lot. On June 30 the plaintiff registv 
a caveat against the lot to protect his purchase. On July 
Ruseoni paid the balance of the purchase money to the age : 
Smith and Hodgerts, through whom he purchased. Tl 
agents paid McClellan the amount still unpaid under I « 
agreement with the McDougalls, and on July 6 received ft 
him a transfer of the lot, which was registered and the t 
issued to Ruseoni, hut subject to the plaintiff’s caveat.

The plaintiff by this action seeks to enforce his rights tin 
his agreement with the McDougalls. The question is, had i 

plaintiff, at the time he registered his caveat, a better equ 
than the defendant Ruseoni !

The plaintiff's oral agreement was first in time. If iin- 
written agreement between himself and the McDougalls 
simply a memorandum in writing of his verbal agreement, 
would seem to have the better equity by reason of the li­

ment being prior in time.
It was, however, contended that the plaintiff's written li­

ment was not a memorandum of his oral agreement hut a i 
agreement, embodying different terms. The difference liet v i 

the two, it was contended, was (1) that under the oral li­

ment possession was to he given on July 15, while in 
written agreement it was to he given on July 10. or soon, 
possible, and (2) that under the oral agi cement the price 
stated to he $6,500, while in the written agreement the pi. - 
till', although he was to pay $6,500 in all, was to pay the 
Dougalls their equity in cash and pay the balance to Met I.
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hi accordant* with the terms of the agreement with the Me- 
Dmigalls, which was to be assigned to him.

In reference to these contentions, the trial Judge held as
follows:—

“There is therefore a difference as to the date when |tosses- 
sion is to lie given between the memorandum signed by Mrs. 
McDougall on June 21—which I must infer contains as far as 
it goes terms of the oral agreement entered into on said date— 
.nul the fomal agreement entered into on June 22.

In the written agreement, the plaintiff agrees to pay to 
defendant» McDougall their “equity” in the property and to 
tiiko over the balance of their agreement, making payments to 
|{. McClellan as the payments are therein set out at the 
rate of interest s|>eciffed in the agreement ; it provides that all 
adjustments of insurù.ice, taxes, and interest will be made as 
< t July 1, 1920. or the date on which |msscssiou is given to the 
plaintiff, and that the agreement will hold good and Is- opera 
live until the defendants McDougall assign to the plaintiff 
their agreement with McClellan. The evidence does not shew 
that ilioe terms were any part of the oral agreement of June 
21. It therefore follows that the agreement of June 22 canin t 
Is* said to lie merely a memorandum in writing of the agree­
ment orally made on June 21.”

It is quite true that the evidence does not shew that the 
plaintiff made an offer in express words for the interest simply 
« I < h the McDougalls had in the land. His offer was *(>.000 
for the pro|H*rty. But the evidence I which was not included 

tliv appeal liook but was extended and a copy has been fur­
nished us) does disclose that, at the time the plaintiff made 
Ins offer, he knew that the McDougalls had purchased under 

cement from McClellan and that they were paying for 
il property at $150 per month. That it was understood at 
’I time that his offer was accepted that he was to pay the 
McDotigalla their equity and take an assignment of their 

- nt. appears to me to lie quite clear, for the plaintiff in 
idenee stated that “when Mr. Lennox came over and said 

tl my offer was accepted, 1 understood that 1 was to pay 
Mi's. McDougall and take over her contract.” This is por­

ted by the evidence of Mr. Lennox, who was agent for 
'I Dmigalls, through whom the sale to the plaintiff was 

I. Lennox testified that in the forenoon of June 21 he 
M s. McDougall, when she accepted the plaintiff’s offer. 

' in the afternoon, when he received the plaintiff’s cheque 
«ton he telephoned to her that he had received the deposit.
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Sank. In one of these interviews, the evidence is not quite dear
VÎT which, Lennox says, “I asked Mrs. McDougall what, her eqmh
___ was, because he was buying her equity and taking over the

M< Kay agreement.”
MvDouoai.i. ^ *8’ tlle,'ef°re» i*1 my opinion, abundantly established tli.it,

---- although the plaintiff's offer was a sum of $6,500, it v,h
Lamont, t.A. clearly understood between himself and the McDougallV 

agent, Lennox, that he was to pay the McDougall's equity in 
cash and take over their contract with McClellan. The written 
agreement signed by the parties on June 22 was, therefore, only 
the verbal agreement of the preceding day reduced to writ 
for the difference as to the time when possession was to In- 
given is not material.

The plaintiff, in my opinion, has established a valid vcrlwl 
agreement made on June 21 and reduced to writing the follow­
ing day. He had, therefore, a valid agreement which was prim- 
in time to that of the defendant Uusconi. 11 is rights under 
that agreement the plaintiff protected by a caveat before the 
defendant Rusconi had acquired a better right than he to < .ill 
for the legal estate. Both the plaintiff and Rusconi had verlial 
agreements for the sale of the property from the same vend is. 
which agreements had been reduced to writing. Their equities 
were thus equal at the time the plaintiff registered his caveat. 
The equity being equal, the plaintiff's, being first in time, will 
prevail. McKHlop <V Itcnjajield v. Alexander (1912), 1 D.L.Ii. 
586. 45 Can. 8.C.R. 551.

The appeal, in my opinion, should be allowed with costs, and 
the judgment below set aside and judgment entered in fax our 
of the plaintiff for specific performance, with costs against tin- 
defendants McDougall and Rusconi. There will be reference 
to the local registrar to compute the amount which the plain­
tiff under his agreement would have had to pay the McDo ills 
and subsequent amounts falling due under the agreement k- 
tween them and McClellan. Upon paying these amount*. to­
gether with the interest thereon at 8% ami any taxes which 
Rusconi may have paid into Court within 30 days, the p .iin- 
tiff will be entitled to an order for possession and his agree­
ment will then be in good standing. The defendant Rusconi 
having paid the McDougalls their equity and McClellan the 
balance of the purchase money, will, if he so desires, be sub­
rogated to the position of these parties, and will be entitled to 
the moneys paid into Court by the plaintiff and all unpaid 
payments under the plaintiff's agreement. He is, in my 
opinion, entitled to be registered as owner, subject to the 
caveat, until the plaintiff has paid for the property in full.
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As against the defendant Hoyle, the plaintiff is entitled to a 
judgment for possession.

Appui! allowed.

GRIFFIN v. TAPE BRUTON KLBTTBK’ To.
y ova Scotia Supreme Court, Harris. C.J., Russell and Hellish. JJ.

December 10, 1941.
Carriers (9IIK—215)—Child on strut cab—Car htopmno in usual 

place—Child injured while aliuhtinu—Neoligenoe of car­
rier—Contributory negligence of passenger—Evidence— 
Finding of jury not justified by—Appeal.

Where the finding of the Jury us to the negligence of the de­
fendant in un action for damages for injuries received while 
alighting from a street cur was not justified by the evidence, the 
injury being caused by the plaintiff's own contributory negligence 
in alighting while the car was In motion for which the defend­
ants were not responsible, and after which It was Impossible for the 
defeséaats to bars avoided the accident in any way. The Court 
reversed the decision of the trial judge and dismissed the action.

|British Columbia Electric R. Co. v. I.oaeh, 23 D.L.R. 4, [1916]
1 A.C. 719, distinguished. See Annotation on Ultimate Negligence, 
40 ILL.It. 103.]

Appeal from the judgment of Chisholm, J., in favour of 
plaintiff, an infant suing by her next friend, in an action to 
recover damages for injuries sustained in consequence of the 
negligent operation of one of the defendant's electric cars. The 
negligence complained of was allowing plaintiff to step off the 
car while it was in motion. The defence was contributory 
negligence on the part of the plaintiff in stepping off the car 
More it stopped. The jury found that notwithstanding such 
contributory negligence defendant company could have avoided 
the accident by the exercise of reasonable care.

S. .leaks, K.C., and John MarXcil, for appellant.
T. R. Robertson, K.C., and Finlay McDonald, K.C., for re­

spondent.
Harris, The plaintiff, a girl 11 years of age. at the

time of the accident, sues the defendant company for damages 
for injuries received by her in alighting from a car on the 
defendant's electric street railway.

The particulars of negligence given by plaintiff were:—1. 
That while the plaintiff was in the act of alighting from the 
ear the car was started before she had reached the ground 
causing the plaintiff to lie violently thrown to the ground. 2. 
The said car was started while the plaintiff was in the act of 
alighting owing to the negligence and carelessness of the ser­
vants of the said company. 3. That while the car was in 
motion the plaintiff, a child of tender years, was permitted to 
stand in the vestibule of the car and to alight therefrom.
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After all the evidence had been taken plaintiff’s counsel xx.u 
allowed by the trial Judge to add a further ground, viz.: that 
the defendant company was guilty of negligence in that lin­
ear did not stop at Atlantic Hotel.

On the trial, the evidence of the plaintiff was to the effet 
that as she was in the act of alighting from a stationary ea 
the car was started, and she was thrown to the ground and ii 
jured. The case for the defendant company was that tin- 
plaintiff jumped from the car while in motion.

The trial Judge put certain questions to the jury, which, 
with their answers, are as follows:—

“tj. 1. Did the defendant company* car come to a st-p 
between the time the plaintiff left her seat and the time sin* 
alighted? A. The car did not stop. (j. 2. Was there mI 
gence on the part of the defendant company? A. Yes. ty 
If there was negligence on the part of the defendant companv 
in what did the negligence consist! A. In allowing the child 
to step off the car while in motion. (J. 4. Was there néglige-n n 

on the part of the plaintiff, which contributed to the accident 
A. Yes. (^. 5. If there was contributory negligence on the part 
of the plaintiff, in what did such contributory negligence eon 
sist? By stepping off the car before it stopped. <j. 6. If the 
plaintiff was guilty of contributory negligence could the d. 
fendant company have nevertheless averted the accident by the 

exercise of reasonable caret A. Yes. (j. 7. If the plaintiff is 
entitled to recover, what amount is she entitled tot A.

On these findings the trial Judge granted an order for judg­
ment for the plaintiff, llis decision is as follows:—
“In this case the jury found that the defendant company is 
negligent in allowing the plaintiff to step off the car wl •• 
it was in motion, and they found contributory negligence n 
the part of the plaintiff in that she stepped off the car befoi it 
stopped. The jury also found that notwithstamling the con 
tributory negligence of the plaintiff, the defendant comp v 
could nevertheless have averted the accident by the exerce. : 
reasonable care. The plaintiff, according to the evidence "f 
McIntosh, a disinterested witness, walked out upon the plat 
form, stood for a few moments, and then stepped off before flu- 
car had stopped.

There xxas no means of averting the accident after the pi u 
tiff stepped off. and the jury finding that the defendant . 
puny could have averted the accident, had in mind, I take it. 
that that could have been done by preventing the plaintiff 
coming upon the platform whilst the car was still in mot in:

Taking that view, and xvitliout discussing the questi« i
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H >tuil negligence, tillinmte nerligenee, etc., and whether the 
me ad of negligence Inn* been charged up twice against the 

defendant company, I think sufficient authority will lie found 
in the case of British Columbia Electric R. Co. v. Loach, 23 
D.L.K. 4. 20C.B.C. 309, |!91S| 1 A.C. 719, affirming 16 D.L.K. 
245. 19 BCR. 177 ; it entitle* the plaintiff to the order for 
imlgment asked for.

i iiiim‘1 intimated that an appeal would lai taken ; and there 
will he a ntay pending the disposal of the appeal.

There is an appeal by the defendant company from the order 
for judgment and also a motion to act aside the findings or 
answer» to question* nil inhered 2, 3, 6. and 7. and the de 
fendant* ask for judgment on the finding* or alternatively for 
a new trial.

There wa* no notice of motion by way of ero** appeal.
The first question that arise* for determination i* as to 

whether on the finding* judgment should have lieen entered 
for the plaintiff or defendant company.

Many ease* were cited to u* on the argument, a* to the 
liability in cases of contributory negligence, including that 
< t the Privy Council in B.C. Electric R. Co. v. Loach. 23 D.L.H. 
4. all of which, as well as many others, I have carefully ex­
amined and considéré»1. In the preface to the 5th Edition of 
tin* Law of Tort* by Kir John Kalmond, the writer says: “No 
more baffling or elusive problem exist* in the law of torts” 
than that of the true nature of the rule as to contributory negli­
gence.

I do not think there is anything in the decision of the Privy 
Council in R.C. Electric R. Co. v. Loach affecting this case. The 
answer to the 6th question is not understandable in view of the 
3rd and 5th findings. I should think it beyond question that 
after the plaintiff stepped off the moving car it was impossible 
for defendants to have averted the accident in any way. The 
3rd and 5th findings make it clear, I think, that the last act, 
and the one which directly led to the accident, was the act of 
the plaintiff herself, and as I understand the authorities the 
plaintiff is thereby precluded from recovering, and with de­
ference I think the trial Judge should have dismissed the action 
and entered judgment for the defendant company.

<>n the argument counsel for the plaintiff asked leave to 
give notice of crons appeal in order to raise the question that 
the charge of the trial Judge on the question of contributory 
negligent* was incorrect, because it contained no reference to 
tL fact that the degree of care required of the plaintiff was 
not necessarily the same as that required of an adult, but only
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such reasonable care as was to be expected from a child of her 
age. intelligence and experience. The Court reserved the quest m 
as to whether or not the leave should l>e granted and me m- 
time allowed counsel to argue the point. It should be x- 
plained that this case was first tried before ltitchie, J., with 
a jury in 1920, and the jury then found the defendant c m. 
panv negligent in allowing the child to stand in the vest il. île 
while the car was in motion, and they also found that the phim- 
tiff by the use of ordinary care could have avoided the accident. 
On these findings the trial Judge entered judgment for the 
plaintiff and on appeal a new trial was ordered. 1 have 
examined the printed eases on both appeals and find no refer­
ence in either charge to the age. intelligence, experience or 
capacity of the plaintiff as being factors to be considered by 
the jury in con nerd ion with the question of contributory negli­
gence.

I am informed by Isith the trial Judges that the matter was 
not discussed or referred to by counsel on either trial nor was 
any objection made to the charge or any request made hv 
counsel for any instruction on the |>oint in question.

It is not suggested that the trial Judge in the last trial mis­
directed the jury by stating the wrong rule, but that he omitted 
to call the attention of the jury expressly to these factors. I 
think the proper direction would have been to have told the 
jury that only such reasonable care was required from the 
plaintiff as was to lie expected from a child of her age. *\- 
perience and intelligence. Hut the plaintiff's counsel said 
nothing about the matter and did not ask to have the jun su 
instructed, and he does not cross appeal or in any way raise 
the question until he feels driven to do so on the argument of 
the appeal.

In Sevill v. Fine Art ami General Ins. Co., [18971 A.(. 
68 at 76, 66 L.J. (Cj.H.) 195, Lord Halsbury, L.C., said :

“When you are complaining of non-direction of the Judge, 
or that he did not leave a question to the jury, if you had an 
opportunity of asking him to do it and you abstained from 
asking for it, no Court would ever have granted you a new 
trial ; for the obvious reason that if you thought you had got 
enough you were not allowed to stand aside and let all the 
expense be incurred and a new trial ordered simply ho un* 
of your own neglect.M

I think that principle applies to this case. It has been <ug 
gested that the case is one of misdirection and not mere nun- 
direction. I do not agree with this, but even on the assumption 
that it is to lie treated as one of misdirection, I think tin- plain-



63 D.L.R.] Dominion Law Hwoktk.

tiff is not entitled to a new trial on this ground because no sub­
stantial wrong or miscarriage was occasioned.

The plaintiff was liefure the Court and gave her evidence and 
the jury had un opportunity of seeing lier and judging of her 
intelligence, age and experience and from her evidence. She 
was 11 years of age at the time of the accident, and testified 
that she was accustomed to ride on the cars and she says that 
she knew that when she wanted to get off the car that she 
should ring the bell or press the button. It was the plaintiff’s 
conduct which the jury was considering in questions 4 and 5. 
and it must lie assumed that her age, her experience and her 
intelligence were all factors fully considered by the jury in 
that connection. Under the circumstances I do not think any 
substantial wrong or miscarriage was occasioned, and as there 
have been two trials of the case without any mention of the 
question now raised. I do not think it is in the interest of 
justice that we should grant plaintiff leave to give notice of 
cross appeal and thus enable her to set it up on a third trial. 
There must be an end some time to litigation ami counsel can­
in t. as Lord llalsbury put it, stand aside and let all the ex- 
pense lie incurred and get a new trial simply because of their 
own neglect. They have had two trials and two occasions to 
raise this question and it is now too late to do so.

I would allow the appeal from the order of the trial Judge 
and dismiss the action, both with costs.

It is unnecessary to consider the defendant's motion to set 
aside the findings of the jury in answer to the 2nd and 3rd 
questions.

Hi ssell, J., concurred.
Mki.lish, J.:—This is an action for negligence. The plain­

tiff. an infant, was a passenger on the defendant's tram car 
in the City of Sydney and the statement of claim alleges that 
she was carried from James St. to Laurier St. and that owing 
to the defendant’s negligence she was thrown off the car when 
attempting to alight. The particulars of the negligence de- 
livered in pursuance of defendant’s demand are: —(a) That 
ih<‘ car was started while the plaintiff was alighting and (b) 
That while the car was in motion the plaintiff was permitted 
t<> stand in the vestibule of the car and alight therefrom.

The action was tried liefore Chisholm, J.. with a jury, who 
found that there was negligence on the part of the defendant 
company in allowing the plaintiff to step off the car while in 
vn«>ti« n ; that there was negligence on the part of the plaintiff 
which mntributed to the accident in stepping off the car before 
it was stopped, but that the plaintiff could nevertheless have

C’o.

M-'IIMl, J.
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averted the accident by the exercise of reasonable care. ! 
though they do not say in what way.

On these findings judgment was given by the trial Judm in 
favour of the plaintiff for $2,000, the amount found by 
jury, on the authority of R.C. Electric R. Co. v. Loach 2! 
D.L.R. 4.

It is to lie noticed that the evidence of the plaintiff does t 
give Laurier St. as the destination of the plaintiff as alb I 
in the statement of claim.

On the other hand, plaintiff swears that she wished to alLiit 
at Atlantic Hotel, the next station before Laurier St., and 1h.1t 
she so notified the conductor before reaching Atlantic Hotel, 
that the car nevertheless was not stopped at Atlantic 11 1.
but some distance beyond and before reaching the Laurier n 
stop, that she attempted to alight while the ear was so stopped 
and that while she was in the act of so doing the car started 
throwing her down.

The conductor was pressed on cross-examination by pL>i;i 
tiff’s counsel as to whether or not the plaintiff had not told 
him that she wished to alight at Hankard Street, which was 
the same stopping place as Laurier St. This is significant in 
view of the allegations in the statement of claim before referred 
to. The conductor did not remember such a request but >ays 
he first saw the girl (the plaintiff) after passing the At la tie 
Hotel when she got up from her seat and came out on the 
vestibule of the car with the apparent intention of alight in-' at 
the Laurier St. stop. The plaintiff, as the evidence except her 
own shews, and the jury finds, got off the car while it wa> in 
motion, after it passed the Atlantic Hotel and before it reached 
the Laurier St. stop. If the plaintiff had been negligently 
carried past the stopping place for which she had given m'Un­
it might be a circumstance for consideration in determining 
whether she was guilty of contributory negligence in aligluing 
from the moving car, as well as the question whether the < m- 
pany was negligent in allowing her to alight. But no such 
initial negligence on the part of the defendant, had been alleged 
or expressly found. On the other hand, unless the jury was 
prepared to find that plaintiff had notified the conductor 1 liât 
she wished to stop at the Atlantic Hotel, I do not think their 
finding as to defendant’s negligence justified by the evide cc. 
These considerations, especially in view of what is hen-niter 
said, are perhaps immaterial.

With deference, I do not think the Loach case appli« able 
here, the general rule being that “when an accident happens



63 D.L.R.] Dominion Law Reports. 257

through the combined negligence of two persons, he alone is S*sk.
liable to the other who had the last opportunity of avoiding c A
the accident by reasonable care,” this case in the application 
of this rule seems to decide that no One will be allowed to say 
that he have this last opportunity who had previously negli­
gently disabled him elf from taking advantage of it at the 
proper time. The contributory negligence of the defendant 
was in alighting from the moving car. After defendant knew 
of this they had no chance, and under no known circumstances 
could have had any chance, of avoiding the accident.

1 have, therefore, concluded that in view of the finding as to 
contributory negligence the judgment cannot stand.

Counsel for the plaintiff, however, argued that if we dis­
turbed the judgment appealed from, we should set aside the 
findings as to contributory negligence and order a new trial.

I cannot agree to this. The ease has been twice tried and 
on both trials the plaintiff has been found guilty of contribu­
tory negligence, and if, in determining the question, the jury 
did not have the advantage of special directions dealing with 
the plaintiff’s tender years, nevertheless, negligence was pro­
perly defined to the jury and they had all the facts before them.

I would allow the appeal and dismiss the action with costs.
Appeal allowed.

mcmillan v. Canadian pacific k. Co.

Saskatchcican Court of Appeal Haultain, C.J.8., Lamont and 
Turgeon, JJ.A. November 28, 1921.

Conflict of laws (§ IE—106)—Master and servant—Servant dom­
iciled in Ontario—Accident in Ontario—Action in Sas­
katchewan—Jurisdiction of Court—Right of action in 
Ontario taken away dy Workmen’s Compensation Act.

The Courts of Saskatchewan have no jurisdiction to entertain 
an action for damages for personal injuries received by an em­
ployee, which injuries were caused by the negligence of a fellow 
employee, where the plaintiff was domiciled in the province of 
Ontario and his injuries were received there. The Workmen’s 
Compensation Act of Ontario having expressly taken away any 
right of action which existed in favour of an employee injured 
under similar circumstances, and given the employee a right to 
compensation by the Board constitute by that act in lieu thereof, 
the Saskatchewan Courts are without jurisdiction to entertain an 
action although by the laws of Saskatchewan the plaintiff would 
have a right of action in that province if the injuries had been 
received there.

Appeal by plaintiff from the judgment of the trial Judge 
(1920), 56 D.L.R. 56, dismissing an action for damages for 
injuries received in the course of his employment caused by the 
negligence of a fellow' servant. Affirmed.

17—63 D.L.R.
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Havltain, C.J.S. The appellant, at the time of the a
McMiman
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cident in question in this case, was a resident of Ontario and w > 
employed by the respondent company as locomotive fireman. 
While so employed at or near Rainy River, in the Province of 
Ontario, he was severely injured as the result of an accident

Ilaiiltain.
CJ.S.

caused by the neglect of a fellow servant.
The appellant brought the present action in this Provin 

against the respondent and the action was dismissed with costs 
after trial by Bigelow, J., with a jury.

The only question involved in this appeal may lie stated as 
follows: Has a person who has been injured in the Province 
of Ontario through the negligence of a fellow servant, acting 
in the course of his employment, a good cause of action in this 
Province against the employer for such injury ?

This question involves the consideration of the condition* 
which must be fulfilled in order to sustain an action in this 
Province for a wrong alleged to have been committed in a 
foreign country.

In the first place it must be shewn that the act complained 
of would have been actionable if it had been done in thi> 
Province. There can be no doubt that that condition is ful­
filled in the present case. In this Province the master’s com­
mon law liability for the wrongful act of his servant is not 
allowed to be modified by the defence of common employment.
The King’s Bench Act (R.S.S. 1020, ch. 39^ see. 26 (14).

In the second place, the act complained of must not only l e 
actionable in this Province but not justifiable by the law of 
Ontario.

Prior to the passing of the Workmen’s Compensation Act 
(Ont.) 1914, ch. 25, the appellant would have had no right of 
action against the respondent for the act complained of here, 
as, up to that time, the doctrine of common employment was 
part of the law of Out • o. At that time, therefore, I am of 
opinion that the facts of this case would not have supported 
an action in this Province. The case of M. Moxham (1876 .
1 P.D. 107, 46 L.J. (P.) 17, seems to be absolutely in point. 1 
In that case damage was caused by a British ship to a pier at 
some point in Spain. A suit in Admiralty was brought in 
England against the ship and her owners. The answer of the 
defendants alleged that the pier was part of the land of Spain, 
and that, by the law of Spain in force at the place and time <»f 
the collision, the master and mariners and not the ship or her 
owners was or were liable for the damage. It was held by the



63 D.L.R.] Dominion Law Ru*orts. 25!)

Court of Appeal (James, Mellish and Baggallay, JJ.A.) that Sask. 
the answer, if proved, would afford a good defence to the c ^ 
action. James, L.J., at p. 20 (46 L.J. (P.) ) says:—

"If I take my servant abroad with me to drive ray carriage m<Mii.i w 
I do not take the maxim respondeat superior with me. That cxxVmw 
being so, it is admitted for the purposes of this case that by the Fa« me
law of Spain, where a servant commits a wrongful act of this Co* 
sort, the wrong is not imputed to the superior.” umiiiam,

In the same case Mellish, L.J., says, at pp. 20, 21:—“Then C J S-
Mr. Benjamin says, that, although if the act is innocent or 
excusable by the law of the country where the act is done, 
proceedings will not be entertained in this country, yet where 
the act is not an innocent or excusable act, but a wrongful act 
by the law of the foreign country, as well as wrong by our 
law. that English law may be applied in determining which of 
certain persons is responsible for that wrongful act. But 1 
think this is not a sound distinction. There is a well recog­
nised distinction between questions of substantive law ami 
questions of procedure, and no doubt, if in so applying the 
English law, we were merely following the procedure of the 
tribunal in which the substantive law applicable to the case 
was being enforced, the contention would be well founded. But 
whether or not a certain person is responsible for an act is not 
a question of adjective but of substantive law. It is nothing 
less than a question, so far as that person is concerned, of 
whether a wrong has been committed at all. The case of The 
General Steam Navigation Company v. Guillou (1843), 11 M. &
XV. 877, 152 E.R. 1061, is an authority on this point in the de­
fendant’s favour. For these reasons, I am of opinion that the 
Courts in Spain would have been bound to apply Spanish law 
to the ease, and that, as by Spanish law, the defendant would 
not be liable, he had committed no wrong for which he can 
be rendered liable in this country, although the act was one 
for which, by a principle of English law, he might have been 
made responsible if it had been committed in this country.”

The following remarks of Baggallay, J.A., in the same report, 
at pp. 21, 22, are also very much in point 

‘‘The principles applicable to such cases as the present were 
clearly laid down in the case of Phillips v. Eyre—Firstly, that 
the act complained of must be of such a character that it would 
have been actionable if committed in England; secondly, that 
the act must not be such as would have been justifiable by the 
law of the place where it was committed. Applying those 
principles to the circumstances before us, it appears to me that 
that portion of the answer which alleges the non-liability of
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the defendant by the law of Spain, affords, if proved, a defen< 
to the action, and ought not to be struck off the record.”

In the last mentioned case (Phillips v. Eyre (1870), L.R. (I 
Q.B. 1, 10 B. & S. 1004, 40 L.J. (Q.B.) 28) Willes, J., in 
discussing the difference between the effect of foreign la\\> 
which touch the procedure for enforcing a right and not tli 
right ittself, says at p. 29 (L.R. 6 Q.B.)

‘‘As to foreign laws affecting the liability of parties in r«- 
peet of bygone transactions, the law if clear that if the foreign 
law touches only the remedy or procedure for enforcing tin- 
obligation, as in the case of the ordinary statute of limitations, 
such law is no bar to an action in this country, but if the 
foreign law extinguishes the right, it is a bar in this country 
equally as if the extinguishment had been by a release of tin- 
party or an act of our own Legislature. . . . So that when 
an obligation by contract to pay a debt or damages is di 
charged and avoided by the law of the place where it was mad--, 
the accessory right of action in every Court open to tin- 
creditor unquestionably falls to the ground. And by strict 
parity of reasoning, where an obligation ex delicto to pa\ 
damages is discharged and avoided by the law of the country 
where it was made, the accessory right of action is in like 
manner discharged and avoided. Therefore an act committe I 
abroad, if valid and unquestionable by the law of the country 
where it is done, cannot, so far as civil liability is concerned, he 
drawn in question elsewhere, unless it is by force of some dis­
tinct independent legislation, superadding a liability other than 
and besides that incident to the act itself.”

The following passage from the judgment of the Judicial 
Committee of the Privy Council in Canadian Pacific It. Co. v. 
Parent, 33 D.L.R. 12, 20 C.R.C. 141, 23 Rev. Leg. 292, [1917] 
A.C. 195, 86 L.J. (P.C.) 123, may also be quoted in confirmation 
of the view above expressed, at pp. 17, 18 (33 D.L.R.)

“It follows that, as the statute law of Ontario, the Province 
where the accident occurred which caused Chalifour’s death, 
did not confer on any one claiming on his account a statutory 
right to sue, there was, as far as Ontario is concerned, no otlu- 
right. For in Ontario the principle of the English common 
law applies, which precludes death from being complained of 
as an injury. If so, on the general principles which are ap­
plied in Canada and this country under the title of private 
international law, a common law action for damages for tort 
could not be successfully maintained against the appellants in 
Quebec. It is not necessary to consider whether all the lang­
uage used by the English Court of Appeal in the judgments of
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Machado v. Fontes, [1897] 2 Q.B. 231, was sufficiently precise. 
The conclusion there reached was that it is not necessary 
if the act was wrongful in the country where the action was 
brought, that it should be susceptible of civil proceedings in the 
other country, provided it is not an innocent act there. This 
question does not arise in the present case, where the action was 
brought, not against the servants of the appellants, who may 
or may not have been guilty of criminal negligence, but against 
the appellants themselves. It is clear that the appellants can­
not he said to have committed in a corporate capacity any 
criminal act. The most that can be suggested is that, on the 
maxim respondeat superior, they might have been civilly re­
sponsible for the acts of their servants.”

lTpon the foregoing authorities I am, therefore, of opinion 
as stated above, that up to the time of the coming into force 
of the Ontario Workmen's Compensation Act, 1914, eh. 146, 
the act complained of in this case would not have been ‘‘sus­
ceptible of civil proceedings” in this Province. It falls within 
the class of acts so variously defined and characterised as justi­
fiable, innocent, excusable, unquestionable, etc., etc., in the cases 
referred to.

Where the doctrine of common employment prevails, there 
can be nothing wrongful, blameworthy or unjustifiable imputed 
to the master for a tort of his servant, for which, under the 
principle of respondeat superior, he only has a ‘‘vicarious re­
sponsibility” which has been, as has been said, imposed upon 
him by ‘‘a fictitious extension of the principle qui facit per 
alium facit per se.” Salmond Jurisprudence, 6th ed., 375.

It now remains to consider how far, if at all, the condition 
of the parties as it would have been immediately prior to the 
Ontario Workmen’s Compensation Act has in any way been 
•affected or changed by that Act.

The sections of the Act which relate to the question under 
discussion are as follows:—

“2.—(1) In this Act:—(a) “Accident” shall include a wil­
ful and an intentional act, not being the act of the workman 
and a fortuitous event occasioned by a physical or natural
cause.

4. Employers in the industries for the time being included 
in Schedule 2 shall be liable individually to pay the compensa­
tion.

14. No action shall lie for the recovery of the compensation 
whether it is payable by tTie employer individually or out of the 
accident fund, but all claims for compensation shall be heard 
and determined by the Board.
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15. The right to compensation provided for by this Part shall 
be in lieu of all rights and rights of action, statutory or other 
wise, to which a workman or his dependants are or may b 
entitled against the employer of such workman for or by reason 
of any accident which happens to him while in the employment 
of such employer, and after the day named by proclamation as 
mentioned in section 3, and no action in respect thereof shall 
thereafter lie.

GO.—(1) The Board shall have exclusive jurisdiction to ex 
amine into, hear and determine all matters and questions ari 
ing under this Part and as to any matter or thing in reaped 
to which any power, authority or discretion is conferred upon 
the Board, and the action or decision of the Board thereon 
shall be final and conclusive and shall not be open to quest ion 
or review in any court and no prceedings by or before th< * 
Board shall be restrained by injunction, prohibition or othv 
process or proceeding in any court or be removable by cei 
tiorari or otherwise into any Court.”

The liability thus created is not to pay damages for ;i 
wrongful act, but compensation for an accident. The right i<> 
compensation is founded on accident simply, not on negligcix 
or any other actionable wrong. The act complained of in til's 
case was the act of a fellow servant which, by the law of 
Ontario, is neither wrongful or unjustifiable so far as the em­
ployer is concerned, and in regard to which the employer may 
justly be said to be innocent or excusable. The accident 
which happened in this case was an unseen event which neither 
of the parties has occasioned or could prevent. The mere fact 
that the employer is liable to pay compensation for such an 
accident does not, in my opinion, attach any character of 
wrongfulness or unjustifiableness or guilt (as opposed to in­
nocence) to the act upon which an action in this Province, 
founded entirely on tort, can be supported. The gist of the 
action is negligence, the ground for compensation is the ac­
cident.

For these reasons I would dismiss the appeal with costs.
Lamont, J.A. The plaintiff was a locomotive fireman in 

the employ of the defendant company. He was domiciled ami 
working at Rainy River in the Province of Ontario. While 
engaged in his employment there, the cab of the locomotive 
upon which he was riding was struck by some coaches of the 
defendants which were running down an inclined track, and lie 
was severely injured. The collision was caused by the failure 
of one of the defendant’s switchmen to properly set the brake
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on the coaches. Although the accident took place in the Pro­
vince of Ontario, the plaintiff brought this action for damages 
in iliis Province. The trial Judge held that the action was not 
maintainable, “because the plaintiff was domiciled in Ontario 
at the time of the accident and the Ontario statute gave the 
Hoard under the Workmen's Compensation Act exclusive juris­
diction in the matter in question.” From that decision this 
appeal is brought.

The question we have to determine is, have the Courts of 
this Province jurisdiction to entertain an action for damages 
for personal injuries received by an employee, which injuries 
were caused by the negligence of a fellow employee, where the 
plaintiff was domiciled in the Province of Ontario and his 
injuries were received there ?

The rule which governs cases of this kind is that laid down 
by Willes, J., in Phillips v. Eyre (1870), L.R. 6 Q.B. 1. at pp. 
28, 29, as follows:—

“As a general rule in order to found a suit in England for 
a wrong alleged to have been committed abroad two conditions 
must be fulfilled : First, the wrong must be of such a character 
that it would have been actionable if committed in England 
. . . Secondly, the act must not have been justifiable by 
the law of the place where it was done.

Machado v. Fontes, [18971 2 Q.B. 231. 66 L.J. (Q.B.) 542, 
45 W.R. 565; Carr v. Fracis Times Co., [1902] A.V. 176, 71 
L.J. (K.B.) 361, 50 W.R. 257.

The wrong complained of in this case was the negligence of 
the plaintiff’s fellow servant in failing to properly set the 
brakes on the coaches. If that wrong had been committed in 
this Province it undoubtedly would have been actionable. The 
first of the above conditions is therefore satisfied.

Then, was such act justifiable by the law of Ontario?
In Machado v. Fontes, supra, Rigby, L.J., explained what 

was meant by “justifiable.” He said (p. 235)
“It was long ago settled that an action will lie by a plaintiff 

here against a defendant here, upon a transaction in a place 
outside this country. But though such action may be brought 
here, it does not follow that it will succeed here, for, when it 
is committed in a foreign country, it may turn out to be a per­
fectly innocent act according to the law of that country; and 
if the act is shewn by the law of that country to be an innocent 
act. we pay such respect to the law of other countries that we 
will not allow an action to be brought upon it here. The 
innocency of the act in the foreign country is an answer to the 
action. That is what is meant when it is said that the act
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must be ‘justifiable’ by the law of the place where it was 
done. ’ *

In that case it was held that, where the act complained <>!' 
McMillan could be made the subject matter of criminal proceedings ii 
Canadian th® foreign country, it could not be characterised as innocvi 
Pacific or “justifiable.”
R- ^ An act is innocent in a foreign jurisdiction if it is pc 

Lanu.ni, ja. missible by the law existing there, and it is permissible whei 
its performance does not expose the doer thereof to any pen 
alty or liability.

In C.PM. Co. v. rarenf, 33 D.L.R. 12, 20 C.R.C. 141, 23 K. 
Leg. 292, 11917] A.C. 195, a man domiciled in Quebec, whil 
travelling on the appellant’s railway in charge of cattle, un­
it il led in Ontario by the negligence of appellant’s servants. Tli 
widow brought an action for damages in Quebec. It was held 
she could not recover. The head note in that case, in pari 
reads as follows:

(3) that upon the principles of private international law. 
the defendants were under no common law liability in Quehv 
since they were neither civilly nor criminally liable in 
Ontario.

Applying these principles to the case at Bar, it is clear tli t 
the act complained of did not, according to the law of Ontai i . 
expose the defendants in their corporate capacity to any crim­
inal liability. If anyone was criminally liable, it was the fell" 1 
servant whose negligence caused the collision.

Then, did the act expose the defendants to any civil liability
Under the law of Ontario as it existed at the time of tin* 

collision herein complained of, the plaintiff had no right 4* 
action whatever against the defendants. Any right of action 
which formerly existed in favour of an employee injured under 
similar circumstances was expressly taken away by the Work 
men’s Compensation Act 1914. and in lieu thereof the injur- I 
employee was given a right to compensation by the Board 
constituted by that Act. Section 15 of the Act reads as in! 
lows:—

“15. The right to compensation provided for by this Part 
shall be in lieu of all rights and rights of action, statutory nr 
otherwise, to which a workman or his dependants are or may lie 
entitled against the employer of such workman for or by 
reason of any accident which happens to him while in the em­
ployment of such employer . . . and no action in respect 
thereof shall thereafter lie.”

In enacting this provision the legislature of Ontario was
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legislating upon a subject over which it had legislative juris­
diction. Apart, therefore, from the provisions of the Work­
men’s Compensation Act, the law of Ontario gave the plaintiff 
no remedy for the injuries he had received, nor did it expose 
the defendants to any liability, civil or criminal, for the negli­
gence of their employee in not securely setting the brakes on 
the coaches. That negligence, even although “unjustifiable” 
so far as the employee guilty of it was concerned, was, so far 
as the defendants were concerned, as justifiable and as in­
nocent as if they had not in any way been connected with the 
collision.

We have now to consider whether or not the provisions of 
the Workmen’s Compensation Act exposed the defendants to 
any liability as a consequence of the act complained of. For 
the plaintiff it was argued that as the defendants were not 
under a liability to provide the compensation awarded by the 
statute, the act complained of could not be considered as a 
justifiable one in Ontario.

The fundamental principle of the Act is that the compensa­
tion is payable without regard to any negligence or other fault 
on the part of the employer or anyone for whom he is re­
sponsible,and is paid according to a predetermined and fixed 
scale. A Hoard is created for the carrying out of the pro­
visions of the Act. It has exclusive jurisdiction to examine 
into, hear and determine all questions arising under Part 1 
(with which alone we are concerned ). The decision of the 
Board is final, and from it there is no appeal unless the Hoard 
itself consents to reconsider the matter. Compensât ion is pay­
able by the Hoard out of a fund to which employers contribute, 
either individually or in groups. Employers under Part 
1 are divided into two classes ; in the first class (schedule 1) 
is included the great body of manufacturers and con­
tractors, and those engaged in lumbering and mining indus­
tries. The second class (schedule 2) consists chiefly. of the 
railway, steamship, telegraph and telephone companies, munici­
pal corporations and public utility commissions. The first class 
contribute to the accident fund, but are not liable individually 
to pay the compensation. Employers of the second class are 
individually liable to pay the compensation, but all claims 
under schedule 2 are dealt with as those under schedule 1, and 
all money must be paid to the Hoard, or according to its order, 
except that, in certain cases, where disability does not 
last longer than a month, the employer may settle 
with his employee direct. The scheme of the Act, there­
fore. is. that the injured employee is entitled to compensation,
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not as damages payable for any wrongful act done by an cm- 
ployer or those fur whom he may be answerable, but as “insur­
ance against fortuitous injury.” It is true that employers in 
schedule 2 are individually liable to pay the compensation, but 
it is not compensation for the act complained of in this action, 
namely, the negligence of a fellow employee because it is pay 
able irrespective of the existence of any negligence.

In C.P R. v. Workman’s Compensation Board, 48 D.L.R. 2K 
11920] A.C. 184, Viscount Haldane, in giving the judgment of 
the Privy Council, referring to the right to compensation in 
that case, said at p. 222 (48 D.L.R.) :

“This right arises, not out of tort, but out of the workman * 
statutory contract, and their Lordships think that it is a 1- :i 
timate provincial object to secure that every workman resident 
within the province who so contracts should possess it as a In ■ 
fit conferred on himself as a subject of the Province.”

And later, in dealing with the Merchant Shipping Act. Ii 
said at p. 223:

“It was further contended for the respondents that s. 50:; of 
an Imperial statute, the Merchant Shipping Act, 1894, inval 
idated the provision in question made by the Provincial Le ,s- 
lature, on the ground that the Imperial statute had conferred 
a civil right from which the Province could not derogate. I'pon 
this they desire to point out that whether the expression ‘<1 •nu­
ages’ in the section applies to a liability such as that under 
consideration, a liability not of the shipowner, but of the 
Hoard, is more than doubtful. For the taxation complained 
of in the present case is imposed with t1 object of establishing 
an institution which shall provide ii ranee benefits for per­
sons whose contract of employment ises within the Province, 
and it is not directed to the very i vient purpose of making 
the employer directly compensai- > workman by way of dam­
ages for injury arising out of what has not the less t<> Im­
proved as a tort because it may have happened, in the language 
of r. 503, without his actual fault or privity.”

From those remarks, I take it, that in the opinion of their 
Lordships the payment of compensation under the Workmen's 
Compensation Act was in no sense to be considered as a pay­
ment of damages for the wrongful act which caused the em­
ployee’s injuries. If that is so, the wrongful act complained 
of in this action did not expose the defendants to any civil li­
ability whatever under the law of Ontario. It was, therefore, 
a justifiable or excusable act in that jurisdiction.

In The M. Moxham, 1 P.D. 107, James, L.J. in the course 
of his judgment uses these words at p. Ill:
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“It is settled that if by the law of the foreign country the Sask.
act is lawful or is excusable, or even if it has been legitimised r A'
by a subsequent Act of the legislature, then this Court will ----
take into consideration that state of the law; that is to say, if McMm.ian 
by the law of the foreign country a particular person is justi- canuhan 
tied, or is excused, or has been justified or excused for the Puuu 
thing done, he will not be answerable here.” 11 Co

For these reasons I am of opinion that the conclusion of the Turgll<l|| , K 
trial Judge was right, and that the plaintiff’s action does not 
lie. The appeal should, therefore, be dismissed with costs.

Tviwjeon, J.A.:—The appellant was a locomotive fireman in 
the employ of the defendants and was injured on November 12,
1918. by the negligence of a fellow-workman, a switchman.

At the time of th; accident the plaintiff was domiciled in 
Ontario, and the accident occurred in that Province. The facts 
of the case show that the accident was one which would throw 
no liability upon the defendants under the law of Ontario as u 
exists in cases not coming within the purview of the Ontario 
Workmen’s Compensation Act, as it is a case where, outside 
that Act, the doctrine of common employment would apply.

The plaintiff brought a common law action in this Province, 
the defendants being located here as well as in Ontario, and 
contends that the case should be adjudicated upon in the same 
manner as if the accident had occurred here.

In this Province the doctrine of common employment does 
not obtain, having been abolished by statute (The King's 
Bench Act, R.S.S. 1920, eh. 39, sec. 26, Clause 14). It is con­
tended, therefore, that the ease comes within the rule laid 
down in the authorities, the effect of which is that the action will 
lie in this Province if it is founded upon an act which would 
be actionable if it had taken place here, and which is not 
justifiable by the law of the country where it did tak3 place.
(Phillips v. Eyre (1870), L.R. 6 (Q.B.) 1; Machado v. Fontes,
.1897] 2 Q.B. 231).

Bv the law of Ontario as it stood before the enactment of 
the Workmen’s Compensation Act, no action would have lain 
against the defendants under the circumstances of this case. .
No breach of duty which would exclude the application of the 
doctrine of common employment is alleged against them as was 
the case in Ainslie Mining Co. v McDougall, (1909), 42 Can.
S.C.R. 420. The claim against them is for an act done by one of 
their servants to a fellow servant. Outside the Workmen’s Com­
pensation Act, the plaintiff would be met by the fact that the in­
jury he suffered was the result of the negligence of a fellow 
servant, and that the risk of such negligence was:
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“One of the natural and necessary consequences of his em­
ployment and must be included in the risks which are to he 
considered in his wages.”

In other words, his contract with his employer placed such 
risk upon him. (Morgan v. Vale of Neath R. Co. (1865) L.R. 1 
Q.B. 149, 35 L.J. (Q.B.) 23, 14 W.R. 144).

file effect of the Ontario Workmen’s Compensation Act is 
not, in my opinion, far-reaching enough to remove the appli­
cation of the common employment doctrine in its entirety and 
to make this act an act of the employers not justifiable in On­
tario, and, consequently, actionable in this province. The 
Workmen’s Compensation Act of Ontario is not as complete in 
its language and as sweeping in its consequences as the Saskat­
chewan enactment above referred to. The Ontario Statute, 
dealing with certain classes of employment only, of which tlic 
employment in question here is one, provides compensation to 
all workmen so employed for personal injuries suffered tlm u h 
accidents arising out of their employment and in the com so 
thereof and (in cases other than death or serious disablement 
not attributable solely to the serious and wilful misconduc t of 
the workmen. All accidents are covered, whether caused by 
a fellow-workman or not, whether arising through negligence 
or not, and contracting out of the statute is prohibited ; 
but on the other hand the amount of the compensation is lim­
ited. This Act therefore introduces a condition into all con­
tracts of employment, binding upon the employer and wlid-h 
he must bear in mind in the pursuit of his business, and which 
a special body, known as the Workmen’s Compensation Bn d. 
is appointed to enforce and administer. If the pluintiff in this 
case had sought a remedy in tort in Ontario, the courts would 
have granted him none; he would have had to apply to the 
Board, relying upon his contract of employment with the de­
fendants and the happening of the accident in the cours - of 
such employment. No question of tort or of an “unjustiiiahlc 
act” of the defendants would have arisen. Under such cireu,in­
stances 1 agree with the trial Judge that no action can be main­
tained by the plaintiff in this Province.

I would dismiss the appeal with costs.

Appeal dismiss .1.
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DARTIiAY v. HOLM KS.
Alberta Supreme Court, Appellate Division, Stuart, Beck, Ives, 

Hyndman and Clarke, JJ.A. December 29, 1921.
Costs (6 II—26)—Taxation of—No action brought—Application for 

TO UK MADE TO SfPRKMK COURT JUDGE—LEGAL PrOFKHHION ACT,
Alta, btath. 1907, sec. 69, en. 20.

Although sec. 59 of the Legal Profession Act, Alta Stats. 1907, 
oh. 20, which gives the right to a member of the society to sue for 
fees due to him before rendering it, may, when taken with sec. 
23 of the District Court Act, give a right of suit in the District 
Court if the amount claimed is within the prescribed limit and 
although in such a suit the Judge of the District Court might 
make an ordinary order of reference as in any other suit, and 
although, if there is no defence, the plaintiff might possibly pro­
perly apply to the Judge of the Court in which the action was 
1 tending for an order for taxation before judgment could be entered, 
nevertheless it is clear that where no action is brought and the 
solicitor applies for an order for taxation this application must be 
made to a Supreme Court Judge.

Appeal by clients against an order of Morrison, Co.Ct.J., 
dismissing a motion by way of appeal from an order of Mr. 
Blain, Master in Chambers, in Edmonton, whereby the Master 
referred a certain bill of costs to the clc**k of the Court for 
taxation. Reversed.

J. A. Clarke, for appellants.
L. T. Barclay, for respondent.
Stuart, J.A.:—It appears that on May 5, 1021, Mr. Blain 

made an order upon the ex parte application of the solicitors, 
that the bill of costs in question should be referred to the clerk 
to be taxed and that the appointment for the taxation might 
he served on the clients by registered mail. There was also 
an order for payment of the bill as taxed. It appears that the 
appointment was sent by registered mail, but by a misunder­
standing between the clients and the solicitor whom they con­
sulted about it over the telephone, no one appeared for the 
clients on the taxation.

On May 27, 1921, Mr. Blain, upon the application of the 
clients, made an order giving leave to appeal from his order 
referring the bill to taxation.

Then some peculiar things occurred. The solicitor who got 
this leave to appeal served a notice of motion by way of appeal, 
returnable “before the presiding Judge in Chambers at Edmon­
ton.’’ The notice was entitled, as all the previous documents 
had been, “In the District Court, District of Edmonton.” This 
seems to have been done because the amount claimed in the bill 
was under $600.

The solicitor acting for the clients, however, went to a 
Supreme Court Judge, while the solicitors went to a District
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Alta. Court Judge. The clients’ solicitor acted, as he said, upon the 
App"~Dlv idea ^,at a^ matters °f taxation of solicitors’ bills of costs should

----- come before a Superior Court Judge. The Supreme Court Judge,
Barclay seeing how the papers were entitled, sent the clients’ solicitor 
HoiJ4F.#i. awfty on the ground that he had come to the wrong place. So

---- Dubuc, Co.Ct.J., before whom the solicitors went, made an order
siuari. J.A. 011 june 6, dismissing the appeal with costs. Then when tlie 

mistake was brought to the attention of Dubuc, Co.Ct.J , he 
discharged his order and directed the matter to come up on 
next Chamber day. On that day Morrison, Co.Ct.J., made an 
order dismissing the appeal from the Master, and this is the 
order now appealed from.

The head of the firm of Barclay & Barclay and Mr. Clarke, 
now acting for the clients, had been in partnership, and some, 
at least, of the matters for which charges were made in the bill 
of costs in question were dealt with by that partnership. There 
was some attempt in this appeal, as there was also below, to 
bring up matters of dispute between the two legal partners. 
But with disputes of this kind we do not need to concern 
ourselves here.

The parties seem to have overlooked almost entirely the real 
point upon which this appeal must be decided. Mr. Clarke did 
apparently have the point in mind when he went to a Supreme 
Court Judge.

Tn my opinion, all the proceedings before the Master ami the 
District Court Judges were nullities and based on a misappre­
hension as to the position of barristers and solicitors in this 
Province and as to the proper authority to review and examine 
their dealings with their clients. The Legal Profession Act of 
1907, which incorporated the Law Society, enacts (see. C) that 
the Judges of the Supreme Court of Alberta shall be the visitor* 
of the Society. Then, under the caption “Disciplinary” it is 
enacted (sec. 51) that “all barristers and solicitors shall be 
officers of the Supreme Court of Alberta, and the said Court and 
any Judge thereof shall possess and may exercise the same 
powers and jurisdiction over and in respect of such barristers 
and solicitors as was possessed by the Supreme Court of Judi­
cature in England or a Judge thereof over and in respect of 
solicitors of the said last-mentioned Court prior to the passing 
of the Solicitors Act, 1888.”

Then, although sec. 59, which gives the right to a member of 
the Society to sue for a bill before rendering it, may, when 
taken with sec. 23 of the District Court Act, give a right of 
suit in the District Court if the amount claimed is with hi the 
prescribed limit, and although in such a suit the Judge (i.c. of
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tin* District Court) might make an ordinary order of reference 
as in any other suit; and although, if there is no defence, the 
plaintiff might possibly properly apply to the Judge of the 
Court in which the action was pending for an order for taxation 
Itefore judgment could be entered, nevertheless it seems clear 
that where no action is brought and the solicitor applies for an 
order for taxation, this application must he made to a Supreme 
Court Judge. Section 60 enacts that where the party chargeable 
wants taxation, he must apply to a Supreme Court Judge, and 
there is no limitation as to the character of the business done 
and sec. 61 also deals with an order upon application of either 
party. Obviously the statute is treating the solicitor as an 
officer of the Supreme Court, as it declares him to be, and so 
it enacts that an order upon the clients’ application, or upon 
his own, for the .taxation of his bill must be made to a Judge 
of that Court. Sec. 67, dealing with the order for the delivery 
of a hill is similarly worded. This statute was passed in the 
same session as the District Courts Act, but there is no reference 
in it to the District Court nor is there any reference in the 
District Courts Act to the position of barristers and solicitors.

The provisions of the Legal Profession Act, with respect to 
taxation, are all placed in the Act under a general caption,

Disciplinary,” and it is obvious that the intention of the 
Legislature was that in all matters of discipline and conduct, 
including the making of charges, of solicitors towards their 
clients, should be under the control of the Supreme Court 
Judges only, who are the visitors of the Law Society. This 
has the additional advantage of convenience because a solicitor’s 
or a barrister’s bill may include charges in connection with 
services of many different kinds, such as conveyancing, appear­
ance in Police Courts, as well as work in both the District and 
Supreme Courts, and it would be practically very inconvenient 
to have different disciplinary authorities according to the nature 
of the work done.

It is to be observed that while the right of a client to get an 
order for taxation is given by reason of the disciplinary powers 
of tlie Court, the right of the solicitor to get his bill taxed is 
simply, in the first instance, a right to submit himself volun­
tarily to this disciplinary supervision.

It follows that the mere fact that the amount of the bill is 
less than $600 has no relevancy so far as an order for taxation, 
aside from a direct suit in Court to recover the amount, is 
concerned. This means that the proceedings instituted before 
the Master, even if otherwise properly instituted, should never 
have been entitled in the District Court at all and that whatever
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power the Master had, if he had any, to order taxation, should 
have been exercised as a substitute for a Supreme Court Judge.

Rut the defect in the institution of the proceedings goes much 
deeper than this. In my opinion a Master in Chambers ha* no 
authority to order the taxation of a solicitor and client hill. 
The powers of the Masters in Chambers are stated by the rules 
enacted by the Lieutenant-Governor in Council on March i, 
1913, to be such as may lie exercised by a District Court Judge 
when acting as a Local Judge of the Supreme Court under tin- 
provisions of the District Court Act, i.e. under sec. 42 of that 
Act. And R. 541 is substantially to the same effect. Section 42 
of the District Court Act gives the District Court Judge, in 
his capacity as “Local Judge of the Supreme Court,” jurisdic- 
tion to do and perform such things “as he is by statute or Rules 
of Court empowered to do and perform.” There is no further 
statute dealing with the matter and we must, therefore, look 
to the Rules of Court to see what a “Local Judge of the Supreme 
Court” may do. This is to he found in R. 536, and the power 
given is general subject to certain exceptions by way of exclusion. 
The first exclusion is: (1) “all matters which by any statute 
or ordinance arc required to be done by a judge.”

I do not think this excluding clause is to be confined to matters 
prescribed by statute to be done out of Court by a Supreme 
Court Judge as persona désignât a. I think it means that where 
a .statute says that anything, even in an action or proceeding 
already in Court, is to be done by a Judge of the Supreme Court 
then it is by such a Judge only that, the thing can be done.

There are of course certain Rules of Court, viz. : 774 to 7KI. 
which refer to taxation as between solicitor and client, hut it 
will be observed upon reading them that, with the possible 
exception of R. 777 (which, if it were in question here, would 
possibly need some scrutiny as to its validity), none of them in 
any way pretend to override the provisions of the Legal Pro­
fession Act. They are simply rules of procedure. Some of them 
perhaps cover the same ground as certain sections of tli<- Act 
Some go a little farther in prescribing procedure. Insofar a< 
anything in them is in direct conflict with the Act, which 1 do 
not say is the case, I think it must be set aside as invalid. 
Indeed, I think that wherever the word “judge” is used in R 
774 to 783 it must, in view of the statute, be taken to mean a 
Judge of the Supreme Court, and no one else.

The consequence of this view is that the whole proceedings 
were void ab initio and that the Master should never have 
entertained the original application in the first place.

And even if the original order had been made by a Supreme
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Court Judge, it would have been quite improper under R. 781. 
It is only where, upon the application of the client, an order 
has been made for the delivery of a taxable bill, or where an 
order has been properly made, upon the application of the 
solicitor, for the taxation of a bill that it can include an order 
for payment. And under the statute the solicitor can only 
obtain the order for taxation after the expiration of one month 
1'rom the rendering of his bill and after the omission of the 
client to apply within the month for an order for taxation. Of 
course, under sec. 59 of the Act, a solicitor may sue, if he pleases, 
for the amount of his hill before even rendering it, but then, 
under the proviso to that section, the costs are left expressly to 
the discretion of the Judge.

Furthermore, it appears that no notice of the application to 
Mr. Blain was given to the client, which was undoubtedly wrong. 
The possibilities of error seem to have been exhausted.

I have a suspicion, Jiowever, that the completely mistaken 
impression as to what could be done and how it should be done 
under which the solicitors seem to have laboured, prevails also 
to some extent throughout the profession, because 1 seem to 
remember procedure somewhat similar to that adopted here 
having come under my observation before on several occasions. 
It is, however, quite impossible under the law for a solicitor 
to get so summary a judgment against his client as was attempted 
to be secured in this case.

The consequence is that the whole proceedings will have to be 
discharged. The appeal should he allowed and all the orders 
below, including that of the Master, should Ik* set aside. The 
appellants should have some costs, but not full costs, of the 
appeal. The appeal book contained long affidavits concerning 
disputes between the solicitors with which we need not have 
been troubled at all. 1 think justice will be done by fixing the 
costs of the appeal, including all disbursements, at $50.

Then* should be no costs of the proceedings before the District 
Court Judges or the Master. Both sides made serious mistakes 
and apparently the fight is rather between the solicitors than 
between the respondent’s solicitors and the clients.

If any fresh proceedings are begun, it would seem that, in 
view of what came up incidentally in the case, the question of a 
dispute of the retainer might have to be considered and the 
course to be pursued by the clients might depend, to some extent, 
upon the position they may be advised to take in regard to that 
matter. The practice in such a case is probably not very well 
understood, as there has been very little occasion, in this Court, 
to apply it. In any case, the solicitors should not be allowed 
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to fight out their partnership troubles at the expense of the 
elients.

Reck and Hyndman, JJ.A., concur with Sti’art, J.A.
Ives and Clarke, JJ.A., concur in the result.

Appeal allowed.

DISTRICT No. 30 UNITED MINE WORKERS OF AM ERR'A v.
DOMINION COAL Go.

Nova Scotia Supreme Court, Ritchie, E.J., Chisholm and Mellish, ,1J.
January IP, tPi>.

Injunction (6 IB—20)—Agreement between company and employ its 
as to wages—Termination of agreement—Notice of hi dic­
tion in wages—Refusal to accept—Application to Board of 
Conciliation under Industrial Dispi les Investigation Act 
—Application for injunction restraining enfobcemi m of 
m w WBMCU Si i . :.T 01 Aci RlflOl m DOMINION P 
MENT TO PASS—APPLICABILITY.

On November 8, 1920, an agreement was entered into on behalf 
of the defendant companies and their employees fixing the rate of 
wages, etc., until November 30, 1921, both sides agreeing to meet 
at Halifax 20 days before the expiration of the agreement for the 
purpose of arranging a new understanding. The parties met in 
accordance with the terms of the agreement and it was mutually 
agreed that the agreement be continued for a period of one month 
or until December 31, 1921, and that a meeting of representatives 
he held not earlier than December 16, 1921. At this latter meet­
ing a new schedule of wages was produced which the district union 
refused to accept, and on December 20, 1921, the companies 
notified their employees that the proposed schedule would become 
effective on January 1, 1922, i.e., on the expiration of the agree­
ment. The Court held that assuming that the Dominion Parlia­
ment had the right to legislate in a way affecting property and 
civil rights in the Province as sec. 57 of the Industrial Disputes 
Investigation Act. 1907 (Can.), ch. 20, did, that the defendants had 
not given any notice of an intended change or of an intention to 
alter the conditions of employment within the meaning of the 
section, and that therefore an interim injuction restraining them 
from putting into effect their proposed schedule until after the 
trial of the matters in dispute by the Board of Concilation under 
the Act could not be granted.

Appeal from an order of Russell, J., granting an application 
on behalf of the president and one other official of District 26 
of the United Mine Workers of America and of three other 
persons named as members of the district and employees of the 
defendants, suing on behalf of themselves and other member* 
of the district or employees of the defendants v "10 wished to 
join, for a restraining order against the defendants to restrain 
them from making certain proposed reductions in the wages of 
employees pending the decision of a Board of Conciliation 
under ch. 20 of the Acts of 1907. Reversed.

H. Uclnm»t K.C., and 8. Jcnks, K.C., for appellants.
L. A. Forsyth and J. A. Walker, for respondents.
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Ritchœ, E.J.#—After having given the best consideration 
ot which 1 am capable to the judgment of my brother Mellish, 
I am unable to discover any answer to the position taken by him. 
I therefore adopt his judgment and the reasoning on which it 
is based. 1 may add that I have very grave doubt as to the 
power of the Parliament of Canada to pass the statute on which 
the application for an injunction is made. The jurisdiction 
to legislate concerning Property and Civil Rights is, by sec. 92 
of the B.N.A. Act, given exclusively to the local Legislature. 
The right to have wages continue on a certain scale that the 
plaintiffs contend for is certainly a civil right. The most 
plausible contention made in support of the statute was that 
it was infra vires as being a law “for the peace, order and good 
(loverninent of Canada,” but in the Att’y-Gen’l for Canada v. 
/ I Qen*l for Alberto, 26 DLR 286, 1916 I A « 688, 
25 Que. K.B. 187, Viscount Haldane said at pp. 290, 291 :—

“It must be taken to be now settled that the general authority 
to make law's for the peace, order and good government of 
Canada, which the initial part of sec. 91 of the B.N.A. Act 
confers, does not. unless the subject-matter of legislation falls 
within some one of the enumerated heads which follow, enable 
the Dominion Parliament to trench on the subject-matters 
entrusted to the provincial legislature by the enumeration in 
sec. 92.”

However, 1 am content to rest my judgment on the point 
dealt with by my brother Mellish.

1 would allow the appeal with costs.
Chisholm, J., concurs with Mellish, J.
Mellish, J. :—The heading and indorsement on the writ of 

summons herein is as follows:—
“Between District No. 26 of the United Mine Workers of 

America, Robert Baxter, President, J. B. McLachlan, Secretary- 
Treasurer of the said District, Silbv Barrett, John Joseph 
McDonald and William Coleman, members of the said District, 
employees of the defendants herein suing on behalf of themselves 
and all other members of the said district or employees of 
the said defendants who may wish to join in this action— 
Plaint iflfs.

and
Dominion Coal Company, Limited; Nova Scotia Steel and 

Coal Company, Limited; Acadia Coal Company, Limited, all 
three being bodies corporate under the laws of Nova Scotia— 
Defendants.

Endorsement of writ.
The plaintiffs’ claim is against defendant for a decree that 

the notice given on or about twentieth December nineteen twenty
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one by the defendants herein of intended wage reductions and 
altered conditions in tho mines operated by them is illegal as 
against the plaintiffs herein and an injunction to prevent the 
same going into effect.’1

District No. 26 is an unincorporated body, embracing in its 
membership the “union” employees of the defendant companies

On November 8,1920, an agreement was entered into on behalf 
of the defendant companies and their employees, fixing the rate 
of wages, etc., as from November 1, 1920, until November 30. 
1921, “both sides to agree to meet in Halifax twenty days before 
the expiration of this agreement for the purpose of arranging 
a new understanding.”

This is known as the “Montreal Agreement.” It xvas subject 
to the approval of the Branch of the'United Mine Workers of 
America, known as District 26, a plaintiff herein. This approval 
was given as appears by a letter dated December 22, 1920, to 
the representatives of the different companies and signed by 
Baxter, Pres., and McLachlan, Sec’y of the District Union. On 
October 29, 1921, there is a letter from Merrill, General Manager 
of the Dominion Coal Co., to McLachlan, referring to the latter's 
letter of December 22, 1920, and notifying him that the com­
pany’s representative would attend in Halifax in conformity 
with the Montreal Agreement on November 10 “/or the pur post 
of arranging a new understanding.”

The letter points out that conditions are such that the company 
must in future pay smaller wages or restrict employment to one 
or two days per week.

The parties, i.c. the representatives of District No. 26, and 
of the companies, met at Halifax in compliance with the Montreal 
Agreement on Novemlier 10, 1921, and on November 11. ‘it 
was mutually agreed that the said agreement be continued for a 
period of one month additional or until 31st of December, 
1921.” “It was further agreed that a meeting of the repre­
sentatives...........to be held not earlier than December 15th,
1921.”

This latter meeting was accordingly held at Montreal on 
December 16,1921, when the companies produced a new schedule 
of wages and conditions which the District Union refused to 
accept, and the modification of which apparently the companies 
refused to consider.

On December 20, 1921, the companies accordingly notified 
their employees that the proposed schedule would become 
effective on January 1, 1921, t.e. on the termination of tin* 
Montreal Agreement. This schedule provides for the payment 
of wages at rates 25% less than those of the Montreal Agree­
ment.
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In view of the differences arising at the Montreal meeting on 
December 16, an application was made on behalf of the em­
ployees to the Minister of Labour for a Board of Conciliation 
under the Industrial Disputes Investigation Act, 11)07 (Can.) 
c-h. 20. This was granted by the Minister on December 24.

It is contended by the plaintiffs that by reason of the pro­
visions of said Act the defendants are bound, notwithstanding 
the facts hereinbefore set out, to go on paying wages at the rate 
provided under the Montreal Agreement, which is to be con­
sidered in force until the dispute has been finally dealt with by 
the Hoard and a copy of its report delivered to the parties 
affected, and that such agreement cannot be terminated except 
on a thirty days’ notice.

A motion was accordingly made on plaintiffs’ behalf for an 
interim injunction restraining the defendants, inter alia, from 
putting into effect their proposed schedule until the trial, 
liussell, J., who heard the motion, granted the order in these 
terms. The obvious intention of this order is to compel the 
companies to pay their employees under the terms of the Montreal 
Agreement until the trial is concluded, and if the interpretation 
put on the Act by plaintiffs be correct, until the Conciliation 
Hoard has made its report.

This is an appeal from the said decision.
Following is the section of the Act, 1907 (Can.) oh. 20, amd. 

1920 (Can.) ch. 29, sec. 5, relied on by the plaintiffs:—
“57. Employers and employees shall give at least thirty days’ 

notice of an intended change affecting conditions of employment 
with respect to wages or hours; and in the event of such intended 
change resulting in a dispute, until the dispute has been finally 
ilealt with by a Hoard, and a copy of its report has been de- 
livered through the Registrar to both the parties affected, neither 
of those parties shall alter the conditions of employment with 
respect to wages or hours, or on account of the dispute do or 
lie concerned in doing, directly or indirectly, anything in the 
nature of a lockout or strike, or a suspension or discontinuance 
of employment or work, but the relationship of the employer 
and «‘inployee shall continue uninterrupted by the dispute, or 
anything arising out of the dispute; but if, in the opinion of 
the Hoard, either party uses this or any other provision of this 
Act for the purpose of unjustly maintaining a given condition 
of affairs through delay, and the Board so reports to the Minister, 
such party shall be guilty of an offence, and liable to the same 
penalties as are imposed for a violation of the next preceding 
section.”

Assuming for the present that the Dominion Parliament has
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power to legislate in a way affecting, as this section obviously 
must, “property and civil rights" in the Province of Nova 
Scotia—a subject which, under sec. 92 of the B.N.A. Act. i> 
assigned exclusively to the Provincial Legislature, it must at 
least be conceded that such property or rights cannot be destroyed 
or impaired without clear and unequivocal language. This must 
be remembered in construing the section in question.

In my opinion, the facts hereinbefore referred to, including 
any other facts disclosed on the material before us, are insufli-1 tit 
to establish that any of the defendants has violated or is violating 
or intends to violate the provisions of this section. 1 do not 
think either of the defendants gave any notice of an “intended 
change” or of an intention to “alter the conditions of employ 
ment” within the meaning of this section.

It was the expressed intention of the parties that existing 
conditions should terminate on December 31. After that date, 
unless a previous arrangement was made as provided in the 
several agreements, it was obviously contemplated by both parties 
that the conditions of employment should be open and unsettled. 
There is nothing, I think, in the Act to prevent the parties 
placing themselves in that position if they so desire. The section 
of the Act hereinbefore quoted is, 1 think, dealing with such 
a change in “conditions” as might arise by the coercive action 
of either employers or employees and not with such as might 
arise by reason of the beginning or ending of the operation of 
such a contract as the Montreal Agreement. The notices given 
by defendants did not purport to change or alter any existing 
conditions. What they did propose was a schedule establishing 
new conditions to cover a period subsequent to the expiry of 
existing conditions on the date agreed on—a period as to which 
no conditions of employment had been settled either expressly 
or by implication. It was open to the employees to accept or 
reject this proposal, or to go under protest, as they apparently 
have done, saving any right of redress which may be afforded 
under the provisions of the Act or otherwise.

Being of this opinion, I think it unnecessary to deal with the 
other interesting and important questions raised on the appeal 
On the ground stated, 1 think there are no facts before us which 
would justify the action, and am therefore of opinion, with 
great deference and respect, that the appeal should be allowed 
with costs, and the judgment and order appealed from set 
aside.

Appeal allowed.
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Sank.
HPKIGGS v. SPRIGGS.

Saskatchewan Court oj Appeal, Lamont, Turgeon and McKay, JJ.A.
January 16, 1922.

Evidence (6 IVG—421)—Triai.—Divorce action—Copy of evidence
USED AT former TRIAL—ORDER OF JUDGE IN CHAMBERS AUTHORIS­
ING use—Right of trial Judge to reject.

It is not open to a Judge at the trial to refuse to allow the 
plaintiff the full benefit of any order made by a Judge in Chambers 
as to the manner in which the plaintiff's claim is to be proved. 
Once the order is entered it becomes an order of the Court in a 
matter over which the Judge in Chambers has jurisdiction and so 
long as such order remains unreversed the plaintiff is entitled to 
the benefit thereof.

Writ and Process (§ IIC—35)—Divorce action—Rules governing Ruh-
STITUTIONAL EVIDENCE—JURISDICTION OF LOCAL MASTER TO ORDER.

Under the Saskatchewan rules the practice and procedure in an 
action for divorce is the same as in an ordinary action and a Local 
Master has jurisdiction to order substitutional service.

Divorce and Separation ( § II—5)—Sash, rules—No appearance
ENTERED OR DEFENCE FILED—NECESSITY OF PROVING CAKE AT TRIAL.

The effect of Rule 607 (Sank.) is that in an action under the 
order relating to Divorce and Matrimonial Causes the plaintiff is 
compelled to prove his case at the trial, even if no appearance or 
defence is entered and his allegations are not denied. Rule 112 as 
to giving notice of trial is not affected and may properly be given 
by filing in the local Registrar’s office.

[See Annotations, Divorce Law in Canada, 48 D.L.R. 7; 62
DUL LI

Appeal from a judgment dismissing the plaintiff’s action for 
divorce (1921), 60 D.L.R. 563. Reversed.

It. Robinson, for appellant; No one, contra.
The judgment of the Court was delivered by
Lamont, J.A.:—The plaintiff and his wife were married in 

November, 1915. The plaintiff was then a soldier on active 
service, with temporary leave. On returning from overseas 
service in 1919, he found that his wife had gone away with one 
Hunter and was living in adultery with him at Edmonton, and 
had there a child to him. frhe plaintiff brought a suit for divorce 
in the Courts of Alberta. Evidence was taken which shewed 
facts and circumstances sufficient to justify the granting of the 
decree. The Alberta Courts, however, dismissed the plaintiff’s 
action on the ground that he was not domiciled in Alberta, but 
in Saskatchewan. The plaintiff then brought this action. After 
the trial in Alberta, the plaintiff’s wife left Edmonton for parts 
unknown, and could not be found. Hunter had also disappeared. 
The plaintiff obtained from the Local Master an order for sub­
stitutional service of the writ of summons and statement of

C.A.
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claim upon the defendants, and such service was effected. No 
appearance was entered or defence filed. The plaintiff served 
his notice of trial by tiling a copy thereof in the office of the 
Local Registrar of the Court.

When the matter came on for trial (1921), 60 D.L.R. 563, 
the trial Judge dismissed the action for the following reasons : 
(1) Because the Local Master had no jurisdiction to make the 
order for substitut ion al service, and (2) because the notice of 
trial was not sufficient.

The trial Judge also appears to have considered that it was 
not sufficient on the part of the plaintiff to establish the facts 
entitling him to a divorce by means of a copy of the evidence 
given by four witnesses who testified in the Alberta Court. Prior 
to the trial the plaintiff had obtained from a Judge in Chambers 
an order giving him leave to use at the trial here a certified copy 
of the evidence of these witnesses.

In my opinion, it is not open to a Judge at the trial to refuse 
to allow the plaintiff the full benefit of any order made by a 
Judge in Chambers as to the manner in which the plaintiff’s 
claim is to be proved. Once the order was entered, it became 
the order of the Court in a matter over which the Judge in 
Chambers had jurisdiction. So long as such order remains 
un reversed, the plaintiff is entitled to the benefit thereof.

The jurisdiction of the Local Master to order substitutional 
service depends upon the statute and the rules. Section 45 
of the King’s Bench Act, R.S.S. 1920, eh. 39, provides that Le al 
Masters shall have the jurisdiction, powers and authority 
assigned to them by the Rules of Court. Rule 620 (now R. .>!! ; 
gives to a Local Master in regard to actions brought in Lis 
judicial district, “all such authority and jurisdiction in respect 
of the same as under the Judicature Act or these rules may he 
transacted or exercised by a Judge at Chambers,” with certain 
exceptions therein set out.

In an ordinary action a Judge in Chambers has jurisdiction 
to order substitutional service. It follows, therefore, that a 
Local Master has the same jurisdiction, unless the directing of 
substitutional service comes within the exceptions set out in 
R, 620, or is taken away by the rules relating to Divorce and 
Matrimonial Causes.

The trial Judge was of opinion that the granting of the order 
came within exception (f) to R. 620, which excepts from the 
Local Master’s jurisdiction matters affecting the custody of 
infants.

With deference, I am unable to sec how an application for 
substitutional service on the plaintiff’s wife can properly be
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termed an application for the custody of the wife’s infant child, 
particularly when the plaintiff refuses to recognise the child as 
his own and makes no claim to the custody thereof.

Rules 800 (now 595) and 829 (now 625) read as follows :—

t
| “ (800) All actions for nullity of marriage, restitution of
! conjugal rights, jactitation of marriage, judicial separation, or 
| dissolution of marriage, shall be commenced by writ of summons 
I and except as is herein otherwise provided the procedure and 

practice shall he the same as is provided for actions so com­
menced in the Court of King’s Bench.

(829) No application under this order except those falling 
within the provisions of rule 8(H) shall he made to a master,

I
 or local master.”

Under these rules the practice and procedure in an action for 
divorce is the same as in an ordinary action, unless special 

I provision has otherwise been made. No "special provision having 
been made as to the service of the writ of summons for divorce,

| the making of the order for substitutional service, in my opinion, 
was within the jurisdiction of the Local Master.

The other ground upon which the action was dismissed was, 
that the notice of trial had been served by filing a copy thereof 
in the office of the Local Registrar instead of by personal service. 

Rule 112 provides :—
“112. When no appearance has been entered for a party all 

I orders, notices, papers documents in or relating to the action 
I may, unless otherwise ordered by the court or a judge, be served 

by tiling the same or a copy thereof in the local registrar’s

But Rule 811 (now 607) reads as follows :—
“In an action und this order, a plaintiff shall not be entitled 

to judgment in default of appearance or defence or on admissions 
in pleadings ; but, in such event, the action shall proceed as if 
there had been filed and delivered a statement of defence denying 
all the allegations in the statement of claim.”

The order referred to is 0. 41 relating to divorce and matri­
monial causes.

The effect of R. 811, in my opinion, is, that not only is a 
plaintiff in an action for divorce not entitled to sign a default 
judgment, but he is placed in the same position as to proof of 
his claim as if a defence denying all allegations in the statement 
of claim had been filed. The plaintiff must prove his ease, even 
if his allegations be not denied. But that, I think, is the extent 
to which the rule goes. It will be observed that the rule does 

I not say that the action shall proceed as if an appearance eon- 
I tabling an address for service had been entered. The rules
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require that the appearance entered by a defendant, whether he 
appears personally or by solicitor, shall contain a memorandum 
of address of the defendant or the solicitor, as the ease may Ik*, 

and if that address is more than 3 miles from the office of the 
Local Registrar, an address to be called an address for service, 
not more than 3 miles from the Local Registrar's office. Rules 
(105 and 106). Where no appearance is entered R. 112 applies.

As R. 811 did not provide that the action should proceed as 
if an appearance had been entered, that rule, in my opinion, 
affects the ordinary procedure to the extent only of preventing 
the plaintiff from obtaining judgment by default, and of com 
pel ling him to prove his case at the trial. The notice of trial 
given was, therefore, sufficient.

The appeal, in my opinion, should be allowed, and usual 
decree made.

Appeal allouai

CTHTIH v. l,A\<iK<N K.
Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart, Uni, 

Hyndman and Clarke, JJ.A. January .11, 1922. 
Assignment ($ II—20)—Ok insurance policy—Verbal—Consideration

OK MARRIAGE—DEATH OK INSURED—FAILURE OK CON Hi DERATION
Gikt—Failure or insured to divest iumselk ok legal title
Validity.

The deceased took out a policy of insurance on his life expressed 
to be payable to his "executors, or administrators or assigns A 
premium was to be paid yearly for a period of 20 years from the 
date of the policy if he should live so long; the Insured was 
accidentally killed a few months afterwards and the plaintiff 
claimed the Insurance moneys on the ground that the policy had 
been verbally assigned to her. The Court held that if the as­
signment was in view of the intended marriage between t lie in 
sured and the plaintiff, it must be held void because of failure of 
consideration the marriage not having taken place prior to the 
death of the Insured. Neither could It be upheld as a gift, because 
the donor had failed to divest himself of the legal title to the 
policy which he might have done by instrument in writing and the 
gift was therefore incomplete.

Aiteaîj by defendant from the judgment of Simmons, J . upon 
an interpleader issue between the parties as to whether mourn 
payable under an insurance policy is the property of the plaintiff 
as against the defendant as executor of the estate of the insured. 
Reversed.

Frank Ford, K.C., for appellant.
G. B. O’Connor, K.C., for respondent.
Scott, C.J. :—This is an appeal by the defendant from the 

judgment of Simmons, J., upon an interpleader issue between 
the parties.
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On February 23, 1920, the deceased procured from the North 
American Life Assurance ('o. a policy of insurance upon his life 
the loss thereunder being payable upon bis death to his executors, 
administrators or assigns. He died, unmarried, in August, 1920.

After the deatli of the deceased, the plaintiff and defendant 
appear to have respectively claimed the moneys payable under 
the policy and, by reason of their conflicting claims, the company 
applied for and obtained an order directing it to pay into Court 
the amount thereof, less its costs and exchange, that upon such 
payment it should be discharged from further liability and that 
the parties should proceed to the trial of the following issue, viz. : 
“Whether the moneys payable by the said Company or any 
part thereof is the property of the plaintiff as against the 
defendant.

The plaintiff was married to one Curtis, in 1904. He went 
overseas. On his return lie went to the United States, where he 
in 1917 applied for and obtained a divorce from the plaintiff 
on the ground of desertion. She appears to have had notice of 
his application, but did not oppose it. After obtaining bis 
divorce, he married another woman and is now living in Calgary.

The deceased went overseas in January, 1918. Before leaving, 
lie and the plaintiff were engaged to be married. He returned 
from overseas in 1919. In July, 1920, she gave instructions to 
apply for a divorce from Curtis, and the deceased appears to 
have been assisting her in obtaining it, the understanding be­
tween them being that they were to be married as soon as she 
obtained a legal divorce.

The plaintiff states that in February, 1920, the deceased told 
her that he was thinking of taking out an insurance policy for 
her benefit, that she then told him that she would rather he 
would not do so until they were married, as in a small place 
like Lacombe (where they were then living), to have her name 
in the policy would be liable to give people a chance to talk, 
that he replied that he thought he could take the policy out for 
her benefit without having her name in it, and that in March, 
1920, he brought her the policy, saying to her: “There, Sadie, 
is a present for you, take it and put it away and take good 
care of it, for it is all I have to givé you.”

Sub-section 7 of sec. 9 of eh. 25 of 1916 (Alta.), the Life 
Insurance Beneficiaries Act, provides that, where an unmarried 
man effects the contract of insurance or declares it to be for 
the benefit of bis future wife, but at the maturity of the contract 
the assured is still unmarried, the insurance money shall be for 
the benefit of the assured or shall form part of his estate, as the 
case may be.
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In my view, the effect of this provision is that the intention 
App. Dlv. °* the assured in effecting the insurance must govern, and it is

---- clear from the plaintiff’s evidence that the policy was intended
Crans by the deceased to he for the plaintiff’s benefit only in the event 

Lahubock. her becoming his wife, and that it was delivered to her solely
----- with that intention. I, therefore, cannot see any reason why it

smart, .t v should not be deemed to be an insurance within the meaning of 
that provision or why, in the event of the assured dying un­
married, the moneys payable under it should not form part of 
his estate.

The Act referred to appears to be intended as a codification 
of the law of the province relating to life insurance. I can find 
nothing in it which would prevent the assured taking out a 
policy for the benefit of a future wife without stating therein 
that the insurance was effected with that object. In fact, where 
the policy states that the estate of the assured shall be beneficiary, 
the Act expressly authorises him, by a declaration in writing, 
to direct that his future wife shall be the beneficiary. But that 
is not the only way in which she should be constituted the 
beneficiary. If it is clearly shewn, as it has been shewn in tlie- 
present case, that the insurance was effected solely for her benefit 
as his future wife, the delivery of the policy to her shortly after 
it was obtained would lx* sufficient to constitute her the bene­
ficiary, subject, of course, to the condition that the marriage 
should afterwards take place.

Notwithstanding the fact that when the deceased delivered 
the policy to the plaintiff, he referred to it as a present, I am 
of opinion that, in view of the evidence as to the intention of 
the deceased in effecting the insurance, the delivery of the policy 
to her should not be treated as a gift, but as a transfer to lier 
in consideration of marriage, and that, as the marriage did not 
take place, the consideration failed.

The trial Judge gave judgment for the plaintiff with costs. 
I would allow the appeal with costs, and direct judgment lie 
entered for the defendant in the Court below, with costs.

Stuart, J.A.:—In this ease, I have had the peculiar advantage 
of reading the judgments of the other members of the Court 
before proceeding to consider the matter. And there would 
seem to be very little left to be said after the full review of the 
authorities made in those judgments. Upon the interpretation 
of the various sections of the Insurance Act, 1916 (Alta.), eh. 25, 
I agree with what is said by my brothers Beck and Clarke.

What we have here is a contract in writing and under seal 
whereby the North American Life Ass’ce Co. covenanted and 
agreed with the deceased Langroek, in consideration of an annual
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payment or premium of $65.10 to l»e paid on February 20 in A1,a. 
each year during Langrock’s life, that, upon his death, and upon AppIjlv
th< surrender of tlie written contract, called a policy, it would ----
pay to his executors, administrators or assigns the sum of $2,000. Cvktis 
And we have a verbal assignment which, if voluntary, was LAX(r,"{0(K
merely a gift of Langroek’s rights under this contract to the -----
plaintiff, accompanied by manual delivery to her of the policy, s,"ar1, J A> 
and this at a time when the plaintiff and the deceased Langrock 
were engaged to be married. Langrock was killed before the 
marriage took place, and the question is whether t’ie moneys 
which the Assurance Co. thereupon became bound to pay belong 
to the plaintiff or to Langrock’s executor, the defendant.

There is no evidence to shew that the verbal assignment was 
other than voluntary. The promise to marry, which, assuming 
the foreign divorce obtained by her previous husband to have 
been valid, was also itself valid, had been made long before the 
policy was secured. It was, therefore, not a consideration which 
the law recognises, being entirely past. The verbal assignment, 
therefore, must be looked upon ns a gift. Even as a gift it was, 
as I understand the law, a conditional one, inasmuch at it was 
made in contemplation of marriage. If the donee had repudi­
ated her contract of marriage before the donor’s death, the 
donor would have been entitled to get back the policy and all his 
rights under it. Hut the donee did not repudiate, and there is 
nothing to shew that the non-pcrformance of the marriage con­
tract was due to any fault of hers. Neither is there anything 
to shew that the deceased donor intended the gift to take effect 
only upon the marriage, that is, as a condition precedent. The 
gift was no doubt subject to a condition subsequent, but that 
condition subsequent was the repudiation of the marriage con­
tract by the donee, not the non-performance of the marriage 
on account of his death. Unless this is the case, that is, if the 
actual marriage was a condition precedent to the effectiveness 
of the gift, then there would be nothing more to be said and a 
discussion of the consequences of the absence of consideration 
would be quite unnecessary.

The problem is, therefore, simply reduced to this, whether a 
verbal voluntary assignment of Langrock’s rights under the 
contract contained in the policy, accompanied by manual do*- 
livery of the policy itself, will be enforced by this Court as 
against Langrock’s legal representatives.

I think it is unfortunate that decisions were ever given (though 
being given by such Judges as Lord Cairns and Pollock, C.B., 
they must probably be right), which apparently treated the mere 
physical paper contract called a policy of insurance, which in
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Alu. substance is nothing more than the evidence of certain rights.
A|ip. Dix. as a chattel capable of ownership in itself, and that, too, an 

ownership distinct from the ownership of the rights of which
CURTIH

Langhock.
it was evidence, so that the two ownerships might reside in 
different persons, although the subject of the one was nothing 
more than mere evidence of the existence of the subject of the

Stuart. J.A.

/

other. An equitable mortgage by way of a deposit of title deeds 
is more than a mortgage of the deeds ; it is a mortgage of the 
property of which the deeds are the evidence of title. Of course 
bonds, debentures, and other documents payable to bearer stand 
in a different position. Theoretically, perhaps, the mere docu­
ment may be the subject of separate ownership, but 1 should 
have preferred a theory or principle which would draw the 
ownership of the evidence of 'rights to the ownership of the 
rights themselves. See Scarle v. Law (1846), 15 Sim. 95, 60 E.R. 
553, and comment thereon in Re Richardson (1885), 30 (Mi. 1). 
396, at p. 402, 55 L.J. (Ch.) 741, 34 W.R. 286. I do not think, 
however, that we should be worried about any theory of a gift 
of the physical document. There can be no doubt that Langrock 
intended a gift, not of the mere document, but of his rights under 
it, and that he handed the policy over merely as evidence of those 
rights. Certainly the plaintiff would have thanked him little for 
a gift of the piece of paper, if that is all he intended. And the 
contest here is not over the document, hut over the money which 
the Assurance Co. have paid into Court. We need not, therefore, 
be concerned with the right to Mie document, except as that 
may be involved in the question of the necessary proceedings 
which would have had to be taken to enforce rights under it.

The objection to the validity of the alleged assignment livre 
seems to be put in two ways. It is said that the Court will not 
complete an imperfect gift, and it is said that an equitable 
assignment, if voluntary, will not be upheld. But I think 
these statements mean at bottom the same thing. 1 apprehend 
that what is meant is this: Where the property in question is, 
in the hands of the donor, capable of having legal estate in it 1 
transferred by the donor to the donee, but the donor does not 1 
transfer that legal estate in a form which a Court of equity 1 
would recognise, will not be enforced if there has liven 1 
no consideration. This means that if the donor has no legal 1 
estate in the property which he can possibly transfer, but has 1 
only an equitable estate, being merely a cestui que trust, the 1 
omission to convey a legal estate cannot be fatal. This was the 1 
situation in Kekewich v. Manning (1851), 1 I)eG. M. & < 1. 176, 1 
41 E.R. 519, SI LJ. (Ch. :.77, m dur. There tl
was merely a cestui que trust. The funds were held by trustees. 1
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She made a settlement in writing, and it was attacked as being 
purely voluntary. As I read the ease, it was because she had 
done everything that she could do to transfer the property in 
the form to which alone she was entitled to it, that is, because, 
so far as she was concerned, the gift was not imperfect but 
complete, that it was upheld, though voluntary. Then in In re 
King; Sewell v. King (1879), 14 Ch. I). 179, 49 L.J. (Hi.) 73, 
28 W.tt. 344, in which policies of insurance were involved, the 
donor had written a letter to the trustee of a settlement which he 
had made of other property, stating that he intended to make 
a similar settlement of three policies which he enclosed, and 
agreeing to do so, and adding, at p. 180, “until the settlement is 
executed, I am to be bound by this agreement in the same 
manner as if the settlement were actually executed.” And this 
letter was enclosed with another letter in which he said, at p. 
181 : “The enclosed is the formal letter of assignment previous 
to a deed and as binding.” Hall. V. C., said, at p. 186, “I am 
of opinion, therefore, that I cannot hold that the assignment is 
incomplete,” and again, at p. 187, “On the contrary, I hold that 
there was a complete assignment of the policies to the trustee 
to whom the three policies were handed over, and that the two 
letters were a complete settlement of the policies mentioned 
therein.” It will be observed that this case was in 1879, after 
the Act of 1867 (Imp.), ch. 144, which made insurance policies 
assignable at law. The letters were not in the form of assign­
ment prescribed by that Act, so that the case does in one view 
seem to support the opposite contention. But it may also be 
looked upon as one example of an intended creation of a trust.

My conclusion from the authorities is that where the donor 
can make a conveyance of the property at law and does not do 
so, but only makes an assignment which equity would otherwise 
recognise, the Court will not enforce the assignment if it is 
voluntary. Langroek could have, under the law, made a com­
plete legal assignment, but did not do so. Inasmuch as what 
lie did was voluntary, I am of opinion that it cannot be enforced.

1 would allow the appeal, but would agree with the disposition 
of costs proposed by my brother Clarke, and also with what he 
proposes as to the $20.

Beck, J.A. (dissenting) :—This is an appeal by the defendant 
against the judgment of Simmons, J., at the trial.

The defendant is the executor of E. II. Langroek, who died 
August 9, 1920.

On February 23, 1920, the deceased effected an insurance upon 
his life for $2,000, in the North American Life Ass’ce Co., the 
insurance moneys being payable to the assured’s executors, ad-

Alta.

App. Div.

CVRTIS 

Lanorock. 

Peck. JA.
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Alta. uiiuistrators or assigns. The insurance moneys were paid into
App. Div. Court by the company, the plaintiff claiming them as an assignee 

of the deceased ; the defendant as his executor.
Curtis

Lanobock.

The plaintiff was married to one Curtis in 1904. He went «s 
n soldier overseas and left her in Lacombe. They had before this 
“parted” under a separation agreement. After returning from

Beck. J.A. overseas he went to the United States and, she says, obtained a 
divorce from her on the ground of desertion. This was in the 
summer of 1917. He remarried and at the time of the trial 
was living in Calgary. The deceased and the plaintiff had 
known each other for years. He enlisted and went overseas in 
January, 1918. Before he left, it was agreed between him and 
the plaintiff that they should be married as soon as she obtained 
a Canadian divorce. He was discharged from military service 
in March, 1919. The plaintiff was living in Saskatchewan at 
that time. Ultimately she returned to Lacomlie. He also rame 
to live there. Solicitors were instructed to take proceedings in 
Alberta for divorce in July, 1920. When the deceased came to 
live in Lacombe, he lived first with his parents. About May 1
1920, he went to live with the plaintiff as a hoarder, there being 
also another boarder, named Benton, who remained till very 
shortly before the death of the deceased.

.With reference to the policy of life insurance, the plaintiff 
says in substance :—

Sometime in February, 1920, the deceased said to the plaintiff 
that he was thinking of taking out a life insurance policy for her 
benefit. She told him that she would rather he would not do so 
until they were married, and that he asked, why? and she said 
that, in a small place like Lacombe, having her name on a policy 
would be liable to give people a chance to talk. So then lie said 
he thought he could take the policy out for her benefit without 
having her name in the policy. Then, about March 16, he came 
to the house and brought the policy in question. He laid the 
policy down on the dining table and said: “There, Sadie, is a 
present for you.” The plaintiff says she looked up at him and 
said “No, I did not do it,” referring to having her name on the 
policy. There were present the plaintiff’s brother—McCutcheon 
—and a friend of his, one Lacey. He turned to them and said: 
“I would get fits if I had put her name in the policy”; and then 
her brother asked him what he would get fits for, and lie said. 
“Because she did not want her name in the policy.” The 
deceased spread the policy on the table and asked the two other 
men to have a look at it. After they had looked it over, the 
deceased folded it up and put it back in the envelope and 
handed it back to the plaintiff, saying, “Take that and put it
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away, and take good care of it, for it is all 1 have got to give 
you.” He also gave her the receipt for the first premium. Later 
he told her he had given a note for the premium. When the 
note came due he said he was $20 short of enough money to pay 
it, and she gave him the $20. He subsequently gave her the note. 
She produced the policy, the reeeipt and the note and said that 
they had been in her possession continually from the time site 
had first received them. McCuteheon and Lacey corroborate 
what the plaintiff says took place in their presence. The trial 
Judge expresses himself as having no doubt about the facts as 
related by McCuteheon and Lacey. He gave judgment declaring 
the plaintiff entitled to the insurance moneys standing in Court.

The Life Insurance Beneficiaries Act (eh. 2.1 of 1916 (Alta.)) 
lias been substituted for C.O. 1898, oh. 49.

Sub-section (3) of sec. 6 of the Act reads as follows:—
“(3) The assured may designate the beneficiary by any mode 

of “declaration” as defined in this Act and may, whether the 
insurance money has or has not been already appointed or 
apportioned, from time to time, except as against a beneficiary 
for value and subject to the provisions of this Act as to preferred 
beneficiaries, by declaration, appoint or apportion the same, 
or alter or revoke the benefits, or add or substitute new bene­
ficiaries, or divert the insurance money wholly or in part to 
himself or his estate.”

“Declaration” is defined in sub-sec. (4) of sec. 2 as follows:—
‘Declaration’ means the designation by the assured of the 

beneficiary under a policy of insurance or the appointment or 
apportionment of the insurance money whether such designation, 
appointment or apportionment is made by the contract of insur­
ance itself or by any instrument in writing, including a will, 
attached to or endorsed on it or in any way identifying it.”

It is quite clear to me that the correct interpretation of the 
definition of a “declaration” necessitates a declaration in writing 
and that consequently the plaintiff can establish no claim under 
the above-mentioned Act. As a matter of fact her claim is not 
based upon the ground of such a declaration; but upon the 
ground that the facts proved shew a perfected and complete gift 
of the policy by way of an equitable assignment; and I have 
referred to the statute mainly because the defendant’s counsel 
introduced it largely in his argument.

Counsel for the plaintiff placed his case solely on the ground 
of a gift inter vivos and with regard to this ground of claim 
much discussion was devoted to the questions whether the gift 
was complete; whether it was effective in law or equity without
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a legal assignment ; whether consideration was not eeaenlw.l 
to an assignment of a chose in action.

The Act already referred to enacts (sec. 6, sub-sec. (7)) that 
“nothing in the Act shall restrict or interfere with the r lit 
to effect or assign a policy in any other manner allowed by law. "

Formerly at law no possibility, right, title, or thing in action 
could he granted or assigned but in time certain choses in 
action became assignable even at law, either by custom or by 
statute; and the assignment of choses in action was recognised 
in equity, subject to all equities between the assignor and ilie 
debtor. See 1 White & Tud., LG. in Eq., pp. 93, el §eq

A policy of life insurance was made assignable at law by an 
Act of 1867 (Imp.), eh. 144, but independently of that Act was 
assignable in equity. II). pp. 148-150.

It is stated in Runyon*s Life Assurance, 5th ed., p. 232, with 
a reference to a number of authorities that:—

“Choses in action—that is, things of which the owner has not 
the possession, hut only a right to recover them by a suit or 
action at law, and such is the sum assured, by a policy pax al4e 
only upon the happening of a particular event—were at law 
regarded as incapable of assignment; even although by the 
terms of the policy the sum was made payable to the executor*, 
administrators or assigns of the assured. But an assignee of a 
chose in action at common law was, as a rule, allowed to sue 
in the name of the assignor, and a chose in action has always 
been assignable in equity.”

The recognition in equity of the assignability of choses in 
action not admitted at law was but an instance of the equitable, 
juster and more reasonable doctrines of equity overriding those 
of the common law Courts; and by statute the former must now 
be accepted, where there is inconsistency, by substitution of the 
latter.

The provision in the Judicature Act as to assignments of 
choses in action in no way interferes with the effectivein s of 
an equitable assignment. William Brandt’s Sons <0 Co. v. Bun- 
lop Rubber Co., ( 1005] AX1. 454, at pp. 461-2, 74 L.J. (K.U. 
898, 11 Com. Cas. 1, 4 liais, pp. 367-8.

If the equitable assignment is perfected between the partie* 
notice to the debtor or other person occupying a like p lion 
may be, and probably is, necessary as a preliminary t" suit I 
against him, but is in no way essential to the validity or < licet- 
iveness of the assignment as between the parties.

This Court is not a fusion of Courts of common law and 
equity. It was brought into existence—and the same is to lie 
said of its predecessor in the North West Territories—as a 1 ourt
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administering the one body of law consisting of what was for- 
merly administered partly in one Court and partly in another.

There may he, and in some eases are, different methods of 
procedure, confined, however, as far as now occurs to me, 
to the question of parties, in actions for the purpose of obtaining 
thi- appropriate remedy founded upon, a right based upon 

" - principles and in actions to enforce strictly legal rights. 
In the case of choses in action, the old rules were as follows:-- 

“Where the assignment is of a chose in action in equity, the 
assignee could sue for it in his own name in the Court of 
Chancery. Where the assignment was of a legal chose in action, 
the Courts of Law for a long time allowed the assigne1 to 
sue in the name of the assignor.

Equity, however, would interfere with its assistance, if the 
assignor, being properly indemnified against all costs and 
charges, refused to allow the assignee to use his name or 
obstructed him when doing so. An ordinary debt or chose in 
action before the Judicature Act was not assignable so as to pass 
tin- right of action at law, but it was assignable so as to pass 
the right to sue in equity. In his suit in equity, the assignee of 
a debt, even where the assignment was absolute on the face of 
it. had to make his assignor, the original creditor, partly in 
order primarily to bind him and prevent him suing at law, 
and also to allow him to dispute the assignment if he thought fit.” 
(1 White & Tud. L. Cases, p. 140).

Tin- provisions of the Judicature Act relating to assignment 
of choses in action relate primarily only to procedure, though 
in certain cases they place the assignee in a better position than 
he was before. Tolhurst v. Associated l’orlland Cement Co., 
[1902] 2 K.B. GGO, affirmed in part, [1903] A.C. 414; Brandt's 
it1 Co. v. Dunlop Rubber Co., [1905] A.C. 454, 74 L.J. (K.B.) 
h98. 11 Com. Cas. 1.

So that in the present case, if there is otherwise a perfected 
gift of the policy of insurance, the mere circumstances that, 
in order to have effect given to the gift, it would, in a jurisdiction 
where there were separate Courts of law and equity, be necessary 
to take proceedings in a Court of equity and, in this jurisdiction 
under our system of procedure, necessary to make the donor 
or his personal representative a party to the action, that is 
mere procedure and in no way affects the question of the 
completeness or incompleteness of the gift.

The question then to be decided is whether by the manual 
delivery of the life policy by the deceased to the plaintiff witli
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the intention of making to her a gift of the moneys payable 
under it was effective as a gift.

The Ameriean eases seem distinetly in favor of deriding this 
affirmatively.

In tiled hill v. McCoombs (1913), 86 Atl. 247, 45 L.R.A. (N s) 
26, it is expressly held that a policy of life insurance can Ik* 
the subject of a gift and that a gift of a policy may Ik* mailt* 

by mere delivery of the policy without a written assignment. 
That was a decision of the Maine Supreme Judicial Court. In 
the course of the judgment, it is said, at p. 248:—

“In view of the overwhelming authority that a policy of lib- 
insurance payable to the legal representatives of the assured 
may be made the subject of a gift, in the same manner as oilier 
choses in action, and that such gift may be effected by the mere 
delivery, without assignment, of the instrument, if accompanied 
by such words or acts on the part of the donor as indicate a 
clear intention to give, coupled with the subsequent retention In 
the donee, it cannot Ik* seriously contended here that, if tin- 
necessary elements of fact are proved, the gift was not con­
summated.

Thus, a valid gift of a negotiable promissory note may Ik* 
made without endorsement or other writing ... of a savings 
bank book unaccompanied by an assignment.... ; of unind rsed 
certificates of stock .... ;and of an un assigned life insurance 
policy . . . This rule of law is recognised by this Court in liror n 
v. Crafts, 98 Me. 40, 56 Atl. 213, as follows :—‘The delivery of 
this property was not incomplete by reason of the lack of formal 
endorsement or assignment of certificates of stock, bonds, or 
notes. The gift of these choses in action could have been com­
pletely executed by a simple delivery, with the intent at once 
to pass the title.’ Delivery with intent to pass the title irrevoc­
ably is sufficient.’ In such case, of course, it is the equitable or 
beneficial interest that passes, while the mere naked legal till 
remains in the donor.’’

An older case, and one in which the matter is discussed at 
greater length, and which is to the same effect is Opitz v. Karel 
(1903). 62 L.R.A., p. 982 (Wisconsin Sup. Court).

In Am. & Eng. Eney. Law, ed. 2, val. 14, tit. “Gifts,” pp. 
1022, 1023, it is said :—

“In accordance with the general rule that delivery of the 
property is necessary to perfect a gift, the doctrine has been 
laid down by an eminent authority that, in the case of the gift 
of a chose in action, the law requires a written assignment or 
some equivalent instrument to effect the transfer (2 Kents 
Commentaries 439) ; and this doctrine seems to be well supported
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by both reason and authority, where the chose in action, which 
is the subject of the gift, is not evidenced by a note, bond, or 
other instrument itself capable of actual delivery, or where for 
any reason the actual delivery of such written evidence of the 
chose in action is impracticable,—for to hold otherwise would 
Ik* in effect to decide that the owner of such chose in action 
could not make a gift of it, which would lie an unreasonable
limitation of his right of property............Hut where the chose
in action is evidenced by a written instrument, such as a bond, 
bill, promissory note, or other writing, which is capable of 
actual delivery, this reason would not hold, and in such case it 
is well settled that no written assignment is necessary’, but that 
the delivery of the written evidence of the chose in action, made 
with the intention of transferring the right of property and 
under such circumstances ns would constitute a valid gift of 
personal property in possession, operates as an equitable assign­
ment of the property represented, and is sufficient to constitute 
a valid gift thereof.

Life-Insurance Policy—In the United States it seems that a 
valid gift of a life insurance policy may lie made by delivery 
of the policy without any written assignment. In (ireat Britain 
a written assignment is necessary” (citing Uummens v. Ilare 
(1*76), 1 Ex. I). 169, 46 L.J. (Ex.) 30, 24 W.R. 385; Howes v. 
Prudential Ass’ce Co. (1883), 49 L.T. (N.S.) 133 ( Lopes J.))

See further pp. 1028-9 ; 1030.
In English text books one can find the statement made, for 

instance, in Bunyon’s Life Insurance, ed. 4, p. 355, that:—‘‘A 
• hose in action such as a policy’, cannot, however, be assigned 
by mere delivery.” Howes v. Prudential Co., 49 L.T. 133, but 
at p. 550 the author says of this case:—‘‘This case seems unsatis­
factory and at variance with the current of modern decisions.”

Hut in ed. 5, p. 239, a note says :—‘‘See further post p. 245 
(apparently a mistake, for p. 371) and (of the ease cited) : 
‘in this ease Lopes J. held that the assignment must lie in 
writing, sed ejuaere.”

At p. 371, note (d), nowes v. Prudential Trust, has this note 
appended to it:—“This case, it is conceived, may Ik* supported 
on the ground that a trust is not to lie implied by words of 
present and imperfect gift, and that mere delivery of the policy 
dots not necessarily confer a right to the policy moneys.”

In Porter on Insurance, ed. 4, p. 340, it is said that “a person 
to whom it [a policy] has been simply handed, without writing, 

, *'>' the assured in his lifetime, cannot recover from the assurers 
thereon. (Hours v. Pruelential, supra; Re O’Hara’s Tontine
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(1857), 30 L.T. (Jo.) 128, 3 Jar. (N.S.) 1145, 6 W.R. 45) ; hut 
at p. 360 it is said :—

“To constitute such a gift the policy may simply be delivered 
over with appropriate declarations, or be assigned in writing or 
declared to be held by the donor in trust for the done»- or 
directed to l>e held by a trustee, an insurer or a bailee foi a 
particular purpose.”

In 15 Hals. tit. “Gifts,” p. 411, it is said that policies of life 
insurance must be assigned by an instrument in writing, notice 
must be given to the assurer and the assignment must lie stamped. 
But, first, this statement is said after the statement (p. 4«Ml 
“that there are three modes by which a gift inter vivos can Ik* 
perfectly made, namely: (1) by deed or instrument in writing: 
(2) by delivery in eases where the subject of the gift admits of 
delivery; and (3) by declaration of trust, which is the equitable 
equivalent of a gift,” and (secondly) the only authority cited 
for the proposition is a statutory enactment, 1867 (Imp.), vli. 
144, together with this note, at p. 411:—

“There may, however, be a valid gift of the document consti­
tuting the policy without either assignment or notice, though 
the donee would be unable to recover the money assured by it 
Rummcns v. Hare (1876), 1 Ex. I). 169 (C.A.) ; .... Set* too 
Barton v. Gainer (1858), 3 II. & N. 387, where it was held that 
a gift of a document, securing a debt was good, although the 
debt itself did not pass.”

Of Rummens v. Hare, Bunyon, ed. 4, p. 549, says:—“The 
Courts .... were careful to say that they decided nothing hut 
the question of the right to the possession of the document and 
left open the question as to the right to the insurance money ”

The subject of gifts inter vivos is treated in 12 R. C., pp. 408, 
et seq. In the English Notes, it is said (pp. 429, 430)

“That a gift of a specialty debt may be completed by the 
delivery of the document with the intention of making a gift, 
appears to have l)een assumed in the judgment of the Court of 
Exchequer in Barton v. Gainer (1858), 3 Hurl. & N. 387, 27 
L.J. Ex. 390, 4 Jur. (N.S.) 715. The contention, however, there, 
was that the documents in question were in the form of debent­
ures or mortgages under the seal of a company constituted under 
Act of Parliament which provided a statutory form of transfer 
of such mortgages and that without such transfer the property 
could not have been vested in the donee. The effect of this 
argument is left open by the judgment, which decides that, at 
all events, there was no right in the executors of the donor to 
recover the deeds.

The decision in Barton v. Gainer was followed by the Court of
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Appeal in Rummens v. Hare (C.A. 1876), 1 Ex. D. 169, 46 L.J. A,,a- 
Ex. 30, 34 L.T. 407, 24 W.R. 385, where a policy of life insurance App. Div. 
had been delivered with the intention of making a gift. The -—
action was for detention of the policy, and the Court held that, Cuktis 
whoever had the right to the money, the executors of the donor LANli^(K,K
had no right to recover the policy from the donee. The judges -----
seem to have thought that the executors had a right to the Berk- J A- 
money, hut there was no actual decision upon the point.

It is stated in the report of Iium me ns v. Hare, that the pro­
visions of the Act, 30 & 31 Viet., c. 144, ss. 3, 5 (as to the assign­
ment of policies) had not been complied with ; and the expres­
sions in the judgment appear to support the view that this 
circumstance prevented the gift being complete, as a delivery 
of a specialty with the intention of making a gift, according to 
the old cases. This view, as there is no actual decision on the 
point, appears to demand examination.”

Several provisions of the Act are quoted, and then the author 
proceeds, at p. 430:—

“The Act thus gave certain facilities for giving a legal title 
by the statutory assignment. Hut it does not expressly say that 
a title cannot he acquired otherwise than by assignment; on the 
contrary, it implies that there may still he a “derivative title” 
otherwise than by assignment. It may therefore well he ques­
tioned whether the title acquired by gift of the specialty without 
any assignment in writing should not he as good after the passing 
of the Act as before.”

In Re King, Sewell v. King (1879), 14 Ch. 1). 179, 49 L.J.
(Ch.) 13, 28 W.R. 344, the facts were that a man had made a 
settlement on his first marriage, and, being a widower, and 
desiring to marry again, wrote to one of the trustees thereof 
saying that he desired to make a settlement of six policies on his 
own life, on the children by the first marriage, and handed three 
to one trustee, and told him that the others were in a hank as 
collateral security for a loan, but that he would pay off the loan, 
but made no legal assignment, and no notice was given to the 
insurers or the other trustee.

Hall V.-C. held (1) that the evidence shewed a complete gift 
of the six policies; (2) that the person whose duty it was to give 
notice to the insurers was the trustee and not the donor ; (3) 
that such notice only gave a legal title to sue in the name of the 
assignee and nothing more.

So that the only cases in England which are cited as authori­
ties for the proposition that there cannot be a gift of moneys 
to become payable under a life policy by means of a gift of the 
policy accompanied by appropriate words of gift are Barton v.
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(Joiner, Hum metis v. Hare, lie O’Hara's Tontine, and Homs .. 
Prudential Ass’ce Vo.

In Barton v. (Joiner (1858), 3 II. & N. 387, 157 E.R. 52o, 
27 L.J. (Ex.) 390, 6 W.H. 624, the plaintiffs, executors of iiie 
donor, failed in an action to detinue for debentures. The 
Court said, at p. 391 :—

“The defendant is clearly entitled to retain these de­
bentures. It cannot be doubted that the testator meant to give 
them. lie intended that she should have the property in 11n­
securities, and evidently believed that the possession of the 
documents would enable her to derive the benefit of them. It 
may be that this cannot be, by reason of the company’s act.” 
the latter words being an evident misprint for “The Companies 
Act.”

The foregoing is a quotation from the report in the Law 
Journal. The report in Ilurlstone & Norman—the judgment 
was evidently given orally—is to the same effect.

In Rummens v. Hare, 1 Ex. I). 169, 46 L.J. (Ex.) 30, 24 
W.R. 385, the Court distinctly disavowed dealing with Un- 
question of the beneficial interest in the moneys. It. is said, at 
pp. 171, 172:—

“the intestate could not have claimed to have the document 
returned to him, nor can his administratrix now claim it. 
We have noticing to say as to the money which is secured by it.”

In this ease also the judgment was given orally, and is set nut 
in slightly different terras in the different reports. My quotation 
is from the authorised report. Be O’Hara’s Tontine seems to 
have no bearing on the question.

Howes v. Prudential Ass’ce Vo. is reported only in the Law 
Times Reports. The judgment—that of Lopes, J.—was given 
orally at the close of the argument. During the course of the 
argument, the Judge said, at pp. 133, 134:—“It is a chose in 
action and there was no assignment in writing. Have you any 
authority to shew that a chose in action can pass in this wn.\

Counsel referred to one decision not really in point, and l In- 
Judge gave judgment against the validity of the gift with the 
bald remark, at p. 134:—“There is no authority to shew that 
a chose in action can he assigned in this way.”

The authorities already cited shew that the Judge held an 
incorrect view of the law.

As further authorities in favour of the gift, reference may lie 
made to Bromley v. Brunton (1868), L.R. 6 Eq. 275, 31 !
(C.h) 902, 16 W.R. 1006; In re (Jriffcn, [1899] 1 Ch. 408, 68 
L.J. (Ch.) 220; Be Smith; Bull v. Smith (1901), 84 L.T. 835; 
17 Times L.R. 588.

0
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In Cmhranc v. Moorr (1890), 25 QB.D. 57. 59 L J. (Q.B.) 
577. 38 W.R. 588. the Court of Appeal (Lord Esher, M.R., and 
Fry and Bowen, L.JJ.) held that “a gift of a chattel capable 
„f delivery, made per verba de presenii by a donor to a donee, 
and assented to by the donee, whose assent is communicated to 
the donor, does not pass the property in the chattel without 
ilt I in ry.”

Fry, L.J., speaking for himself and Bowen, L.J., examined 
at great length the history of law of gifts and afiirmed the 
decision in Irons v. Small piece (1819), 2 It. & Aid. 551, 10b 
K.R. 467, against considerable adverse criticism.

That case decided, in the words of Lord Tenterden, C.J., that, 
by the law of England, in order to transfer property by gift, 
there must Is* either a detnl (or will) or there must Ite an actual 
d<lirrry of the thing to the donee. It is clear that a gift of a 
chattel capable of delivery is perfected by delivery. The eases 
to which reference has been made shew that in the ease of 
choses in action delivery of the evidence of the obligation is 
effective.

Once there is an effective delivery, and consequently a perfect 
gift, the question of consideration does not arise. A gift is. 
i r vi termini, without consideration.

A recollection that with respect to a gift inter vivos, it is 
essential that there should be either a deed or delivery, will 
furnish the real distinction between a number of eases which 
otherwise would seem to he inconsistent.

In Mainly v. Itrady (1839), 2 Drury & Walsh 311 (Ir. 1), 
it was held that a voluntary assignment of a chose in action 
was complete and that the fact that it was necessary for the 
assignee to proceed in the Court of Chancery did not touch the 
question of its completeness. The Lord Chancellor says, at pp.

“|The defendant] and in the second place, he relies on this, 
that is is an assignment c. a chose in action, and without any 
valuable or meritorious consideration and that, therefore, it is 
to he considered as if it rested merely in contract, and is not to 
In- enforced by a Court of Equity.

The doctrine that a dime in action is not legally assignable 
<1<m\s not appear to me to be one that a Court of Equity is called 
mi to extend beyond the exact limits to which it has been already 
' lM "i by distinct authority. The executing or accepting such 
an assignment, when it is not for the purpose of maintenance or 
champerty, is not an illegal act, for it is admitted that when 
then* is a valuable or meritorious consideration for it, a Court

297

Alta.

A|ip. Hiv. 

Cl’BTlH
V.

Lakuhock. 

Bark, J.A.



298 Dominion Law Reports. [63 D.L.R.

Alta. 

App. Dlv.

Lahcbock. 

Berk. J.A.

of Equity will even enforce the execution of it. Then if the 
transaction is not in itself illegal .... why is it not to he .-ted 
on as a valid and complete transaction between the parti*

Now, in this case, as lad ween the assignor and assign* * the 
gift ia absolute;...........

It is asked why does the Plaintiff come into this Court the 
assignment is perfect? The answer is obvious; he comes here 
because the property ‘[the legal title] ’ is in the Defend, it t* 
whom the Ecclesiastical Court has granted administration mid
he is an administrator in trust ;...........The law has créât* 1 the
trust.”

In Kckfwich v. Manning, 1 DeG. M. & G. 176, 42 E.I» '»l!\
21 L.J. (Ch.) 577, 16 Jur. 625, a lady entitled absolutely v* th i 
reversion in stock, subject to the life interest of her mot he* I 
therein, which stock was standing in the joint names of I rsc] I 
and her mother, assigned her interest in this stock on lie 
marriage to trustees in trust for herself for life, remain* I *t t** § 
her husband for life, and after their decease, in trust for lie: v 
niece, and for the issue of the marriage and the issue of th 
niece according to appointment ; and in default of issue of th* 
marriage, in trust for the niece. No transfer of the fund took 
place, but the mother had notice of the settlement. Tiler wa- 
no issue of the marriage. It was held by Knight Bru and 
Cranworth, L.JJ., that even if the settlement were voluntary 
as regarded the niece and not supported by the marring* eon 
sidération (which point, however, the Court did not decide 
the assignment being complete would be enforced by the Court 
The present case, said Knight Bruce, L.J., raises the question, 
often discussed, at pp. 187,188,189, “whether an act or ini ruled 
act of bounty, whether a gift, or a promised or intended gift 
was in truth a perfect act, a completed gift, resting neither in 
promise merely, nor merely in unfulfilled intention, or was 
incomplete, was imperfect, and rested merely in promise or I
unfulfilled intention......... It is on legal and equitable principles J
we apprehend clearly that a person sui juris, acting freely, fairly. [ 
and with sufficient knowledge ought to have, and has it in his ! 
power to make, in a binding and effectual manner, a voluntary 
gift of any part of his property, whether capable or incapable \ 
of manual delivery, whether in possession or reversion.)ry or :
howsoever circumstanced........... Suppose stock or money to he
legally vested in A, as trustee for B for life, and subject to s 
B’s life interest, for C absolutely ; surely it must be competent ; 
to C in B’s lifetime, with or without the consent of A, t<> make 
an effectual gift of his’ C’s interest to D by way of mere bounty, 
leaving the legal interest and legal title unchanged and i
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tou« he<l........ If so, can C do this better or more effectually than
l,v executing an assignment to D?”

After making this reference to the foregoing case, it is stated 
in 2 White & Tud. L.C., ed. 8, p. 869 :—“The better opinion is 
that since this case Holloway v. lleadinyton, 8 Si. 324 ; Edwards 
v. Jours, 1 My. & C. 226; Sewell v. Mo.rsy, 2 Si. N.S. 189; Ward 
v. Audland., 8 B. 201 ; Season v. S., 12 Si. 281, are overruled.”

In He Patrick, Btf/i v. Tatham, |1891] 1 Ch. 82, at p. 87, 
60 L.J. (Ch.) Ill, 39 W.R. 113, Liudley, L.J., says that Kckc- 
u'ich v. Manning is “the leading case” on the question of com­
plete or incomplete voluntary assignments, and adds:—“The 
bn t that notice of the assignment was not given to the debtors 
did not render the gift incomplete.”

Notice, whether of a legal or equitable assignment, is necessary 
only for the purpose of protecting the assignee against a latter 
assignment by the assignor. In Fortescue v. Barnett (1834), 
3 My. 6i K. 36, 40 K.K. 14, 3 L.J. (Ch.) 106, the Court ordered 
an assignor, who had made a voluntary settlement of a life policy 
and had sulwequently surrendered the policy, to give security 
for the amount of the policy.

For the reasons indicated, 1 hold that there was a complete 
gift of the policy in question to the plaintiff, and, in the result,
I would, though on other grounds than put to the trial Judge, 
affirm his judgment with costs and dismiss the appeal with costs.

Hyxdman, J.A. This is an appeal from the judgment of 
Simmons, J.

The facts are that the deceased. E. II. Langrock, on February 
23, 1920, took out a policy of insurance on his life with the 
North American Life Insurance Co. for the sum of $2,000, 
expressed to be payable to his “executors, or administrators or 
assigns.” A premium of $65.10 was to be paid yearly for and 
during the period of 20 years from the date of the policy if lie 
should so long live. The insured died or was accidentally killed 
on August 9, 1920, and the plaintiff claimed the insurance 
moneys on the ground that the policy had been assigned to her. 
By order, the proceeds were directed to be paid into Court, and 
an issue was directed “whether the money payable by the com­
pany or any part thereof is the property of the plaintiff as 
against the defendant.”

The plaintiff’s alleged claim arises under the following cir­
cumstances. She married one Curtis in January, 1904. He 
served overseas during the war, and after his return went to 
the United States and there obtained a divorce on the ground of 
desertion only, has since remarried and is living in Calgary.
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No Canadian divorce has been obtained by either Curtis or the 
plaintiff.

Deceased was also a returned soldier. Before be went overs nis. 
the plaintiff was living at Verwood, Saskatchewan, and the 
deceased boarded with her. Prior to bis departure for Fram-e, 
in January, 3918, there was an understanding between plaint iff 
and the deceased that they should marry after his return, when 
the plaintiff succeeded in obtaining a legal divorce. After his 
return he eventually went to Laeombe, where part of the time 
he boarded at, and at the time of his death actually lived in the 
plaintiff’s house as a boarder and lodger, and some of his personal 
belongings, such as clothing, were in her house at the tilin' of 
the fatal accident.

The plaintiff’s evidence is that about March 16, 1920, deoe —d 
gave her the policy in question.

“Q. What happened on this occasion? A. He came in with 
the policy and laid it down on the table, my dining room table,
and he said, ‘There, Sadie, is a present for you.’.......... (j And
what happened after they looked it over? A. After they looked 
it over, Mr. Edward Ilarmon Langroek folded it up, put it 
back in the envelope and handed it to me saying, ‘Take that 
and put it away, and take good care of it, for it is all I got to 
give you.’ Q. Was anything more said at that time about the 
policy? Is that all that was said? A. I believe so.”

This testimony is all which is necessary to enable one to under­
stand the circumstances and nature of the alleged assignment, 
and makes it abundantly clear that there was no consideration 
for it (except possibly their future marriage), and that it was in 
the nature of a gift pure and simple. If such assignmem was 
in consideration or in view of their intended marriage, then it 
must necessarily be held void because of failure of consideration 
the marriage never having taken place prior to his death.

The plaintiff is then driven to reliance upon an equitable 
assignment in favour of a stranger without any consideration 
to support it.

Now, if the gift had been complete, and nothing further was 
required to be done by the donor of his estate or no assistance 
required from a Court of equity to enable the donee to give a 
good discharge to the insurance company, then doubtless plain­
tiff ought to succeed.

But, in my opinion, that is not the case here.
Whilst for a long time prior to 1867 Courts of equity would 

entertain and enforce actions on assignments of policies of 
insurance, nevertheless at law a policy of insurance was not 
assignable. In re Turcan (1888), 40 Ch. D. 5, 58 L.J. (Ch.)
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101, 37 W.R. 70. In that year an Act was passed 1867 (cli. 144), 
permitting such an assignment, provided such is in writing and 
notice thereof duly given to the insurance office. (See also 15 
Hals., p. 411, par. 817). That still is the law in this Province.

Clearly the plaintiff’s action is unenforceable at law and can 
succeed only on equitable grounds. The question then arises, 
there being no consideration for this assignment, which conse­
quently gives rise to no action at law, will equity lend its 
assistance to the plaintiff, being a volunteer, to enable her to 
recover ?

The essential characteristic of a complete gift is that the donor 
has done all he could do to make the gift complete.

In Ellison v. Ellison (1802), 6 Ves. 656, at. p. 662, 31 E.R. 
1243, Lord Eldon, L.C., said:—“I take the distinction to be, 
that if you want the assistance of the Court to constitute you 
cist h i que trust, and the instrument is voluntary, you shall 
not have that assistance for the purpose of constituting you 
ristiii que trust ; as upon a covenant to transfer stock, etc., if it 
rests in covenant and is purely voluntary, this Court will not 
execute that voluntary covenant; but if the party lias com­
pletely transferred stock, etc., though it is voluntary, yet, the 
legal conveyance being effectually made, the equitable interest 
will be enforced by the Court.”

In May on Fraudulent and Voluntary Dispositions of Property, 
ed. 3, eh. 2, at pp. 352, 353, is found the following passage: 
Mil order to establish a complete gift of property, either by a 

direct transfer to the intended donee, or by a transfer to trustees 
for him, it must be clearly proved that the donor has done such 
acts as amount to a conveyance or assignment of the property, 
so as completely to divest himself of his entire interest and 
confer that interest either on the donee (who then acquires the 
beneficial interest in the property) or on the trustees for him.” 
Citing Richards v. Delbridgc (1874), L.R. 18 Eq. 11 per Jessel, 
MR. at p. 14, 43 L.J. (Ch.) 459, 22 W.R. 584.

Many other authorities arc cited and referred to in the chapter 
referred to in May, supra, all tending to establish the principle 
making consideration an essential prerequisite in eases of incom­
plete voluntary assignment, and no good purpose van lie served 
by reproducing them here.

As 1 see it then, in the case at Bar, the legal title to the policy 
of insurance in question was and always remained vested in the 
deceased up to the time of his death, and devolved upon his 
legnl representative who still has that legal title.

The intended gift clearly then, was incomplete, in as much as 
the donor failed to divest himself of the legal title to the policy.
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This he might have done and by instrument in writing. Tue 
action is one brought on the basis of an assignment, and >t 
as a declaration of trust.

“It is a well-established principle that if a voluntary gift is 
intended to be effectuated in one way, the Court will not give 
effect to it by applying another way. If it is intended to take 
effect by transfer, the Court will not hold the intended trail' r 
to operate as a declaration of trust; for then every impel i t 
instrument would be made effectual by being converted into a 
perfect trust.” (May in F. & V. I). of P., supra, p. 354, , i<1 
cases there cited).

In view of what I have said therefore, I would allow 'lie 
appeal and enter judgment in favour of the defendants. I also 
agree with my brother Clarke as to the repayment of .$20 to the 
plaintiff, and as to the disposition of the costs.

Clarke, J.A.:—1 think it essential to the validity of a “«!• 
laration” as defined by sec. 2, sub-sec. 4 of the Life InsuruiM- 
Beneficiaries Act 1916 (Alta.), eh. 25, that it be in writing.

In Wilton v. Hick» (1910), 21 O.L.R. 623, affirmed (1911 . 
23 O.L.R. 496, it was held that an assignment, though in writing, 
did not operate as such a declaration.

The plaintiff was not named as a beneficiary in the poli-y 
nor designated a beneficiary by declaration and, therefore, h r 
only claim can be under an assignment in some other man r 
allowed by law.

If she has succeeded in establishing such an assignment, with 
great deference to the views of the Chief Justice, I am unable 
to agree that she is affected by sec. 9 (7) of the Act—If i at 
sub-section is applicable, so also must be the following sub s* s, 
which reads as follows:—

“Where an unmarried man or a widower effects or declares 
the contract to be for the benefit of his future wife, or future 
wife and children, and the intended wife is designated by name 
or is otherwise clearly ascertained in the contract, but the in­
tended marriage does not take place, all questions arising on 
such contract shall be determined as in the ease of a beneficiary 
not belonging to the preferred class.”

I think the future wife was clearly designated and ascertained 
and so not being a beneficiary of the preferred class, although 
the assured could have diverted the insurance under sec. G 1 . 
as he did not do so the plaintiff would at his death be I lie 
beneficiary and so entitled to the insurance.

In my opinion, both sub-secs. 7 and 8 are inapplicable where 
the policy has been assigned, for it is of the very essence of an 
assignment or a gift that the assignor or donor parts with all
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control, if lie retains the power to divert the insurance, or if the 
right of the donee is to lie affected by the donor’s death prior 
to marriage, then there is no complete gift or assignment.

The question to be determined is whether or not the policy 
was assigned to the plaintiff in a manner allowed by law.

Prior to the Act of 1867 (Imp.), eh. 144, it appears that 
though assignable in equity, a policy was not assignable at law. 
ruder that Act, as well as under the later provisions of the 
Judicature Act as to assignments of choses in action, policies 
arc assignable in writing and upon notice to the debtor the 
assignee is entitled to sue for the assigned debt or chose in action 
in his own name.

There being no written assignment here, the plaintiff gets no 
benefit from these statutory enactments.

But the door of equity is still open to her if she can establish 
what amounts to an equitable assignment within the authorities 
upon that subject.

I shall not attempt to review or analyze the numerous authori­
ties I have examined, but shall give the conclusions 1 have 
arrived at.

Delivery of a policy to secure advances or for other valuable 
consideration constitutes a good equitable assignment. Sec 
/•'em".s v. 1 lull ins (1854), 2 Sin. & (jiff. 878, 65 E.R. 444; Bottk 
x Book (1901), 1 O.L.R. 86; Thomson d* Avery v. Macdonnel 
11906), 18 O.L.R. 658; Trusts Corp*n v. Rider (18D7), 24 A.R. 
(Ont. 157.

A valid equitable assignment may be created verbally as well 
as by writing. White d' TiuVs hi'., ed. 8 (1910), vol. 1, p. 111 ; 
Brown, Shipley d* Co. v. Rough (1885), 29 Ch. 1). 848, 54 L.J. 
K'b. 1024. 84 W.R. 2, 5 Asp. M.C. 488.

A valid equitable trust may be created verbally and without 
any valuable consideration, but an incomplete gift cannot be 
supported as a declaration of trust. Milroy v. Lord (1862), 4 
DeO. P. & J. 264, 45 E.R. 1185, 81 L.J. (Ch.) 798; Moore v. 
Moore (1874), L.R. 18 Eq. 474; Re Shield, Pcthybridye v. 
Burrow (1885), 53 L.T. 5.

An assignment under the statute will be enforced, though 
voluntary. Comfort v. Betts, [1891] 1 Q.B. 7:‘*7 ; 60 LJ. 
Q.B 656, W.R. 695; Hughes v. Pump II mis, 11 ,,1,1 Co.

Q B. 190, at p 197, 71 l.d K I’. 680, 60 W R «....
/ V. Can, [1905] 2 KJB.864, 71 LJ. K.B. 829, :.1 W.R.
17; Colville v. Small (1910), 22 O.L.R. 1; Wilson v. Hicks 
(1911 , 23 O.L.R. 496.

Now comes the difficult question of the effect of a voluntary 
equitable assignment by parol.
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One realises before going far into this question, the trutl of 
the statement in 1 White & Tud., supra, at p. Ill, “whvther 
considérât ion is requisite for the validity of an equitable asv ull. 
ment cannot lie said to he settled” and the further statement in 
note (i) on the same page. “It is difficult if not impossible 
to reconcile the authorities as to consideration in relation to 
equitable assignments,” and reference is made to an articl in
16 Law Quarterly Review (1900), at p. 241, in which Mr. Edward 
Jenks strongly argues in favour of validity, and an article in
17 Law Quarterly Review (1901), at p. 90, where Mr. W. R. 
Anson replies and reaches the opposite conclusion.

My brother Beck has referred to many of the authoritie s on 
the subject to which I would add a few.

Re Richardson, Weston v. Richardson (1882). 47 L.T. p. fill, 
and In re Griffin, Griffin v. Griffin, |1899] 1 Cli. 408, 68 L.J. 
(Ch.) 220, seem to favour validity without consideration, but in 
those cases the judgments were supported by the findings that 
both the legal and the beneficial interests were vested in the 
assignee.

In Donaldson v. Donaldson (1854), Kay 711, 69 E.R. 30:1. 
23 L.J. (Ch.) 788, 2 W.R. 691, V.C. says at p. 718:—

“The question is in every case, has there been a declaration of 
trust, or has the assignor performed such nets that the donee 
can take advantage of them without requiring any further act 
to be done by the assignor; and if the title is so far complete 
that this Court isviiot called upon to act against the assignor, it 
will assist the donee in obtaining the property from any person 
who would be treated as a trustee for him.”

In Re Richardson, Shillito v. Hobson (1885), 30 Ch. 1) '{96. 
55 L.J. (Ch.) 741, 34 W.R. 286, it was held that an equitable 
mortgagee by deposit of a deed, cannot pass his interest in the 
property by a parol voluntary gift accompanied by deliver}* 
of the deed, and Maclennan, J.A., referring to this case in 
Trusts ('orp’n of Ontario v. Rider, at p. 161, says it merely 
determined what was well settled before, that a voluntary assign­
ment by parol is not sufficient, for which he cited authorities.

In Durham v. Robertson, [1898] 1 Q.B. 765, 67 L.J. (Q.B. 
484, Chitty, L.J., says, at pp. 769, 770:—

“In his suit in equity the assignee of a debt, even where tin- 
assignment was absolute on the face of it, had to make his 
assignor, the original creditor, a party in order primarily to bind 
him and prevent his suing at law, and also to allow him to dispute 
the assignment if he thought fit. This was a fortiori 1h< east- 
where the assignment was by way of security, or by wav of 
charge only, because the assignor had a right to redeem. Further.
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the assignee could not give a valid discharge for the debt to 
the original debtor unless expressly empowered so to do.”

The latest word on the question that 1 have seen, being subse­
quent to Brandt*» Sons d- Co. v. Dunlop, to which I shall 
presently refer, is Gleyy v. Bromley, 11912] 3 K.B. 474, 81 L.J. 
(K.B.) 1081, at p. 486, Fletcher Moulton, L.J., says:—

“In olden times before the Judicature Act, such an assign­
ment would not be recognised in law. The parties would have 
had to go to equity to get it enforced, and equity would not 
enforce such an assignment if it was voluntary. Therefore, 
prior to the Judicature Act, you must have shewn that there was 
some good consideration for it before it would have had any 
practical operation, and they claim that the same effect must be 
given to it now. I am not disposed to disagree with them on 
their view of the law.”

And at p. 491, Parker, J., says: “For every equitable assign­
ment. however, there must be consideration. If there be no 
consideration, there can be no equitable assignment.”

If the inability of the equitable assignee to sue in his own 
name were the only obstacle to the validity of a voluntary equit­
able assignment, I think it could be got over for is it not pretty 
well settled that the assignee can sue in his own name, making 
the assignor a party defendant in order to have him bound, 
and where it is clear the assignor has transferred his entire 
interest in the debt, the Court may dispense with his being a 
party at all, as was done in Brandt's Sons é Co. v. Dunlap 
Rubber Co., [1905] A.C. 454, but it is scarcely probable this 
would be done against the objection of the debtor. See also 
on the question of actions in the name of the assignee, Graham 
v. Crouch man ( 1817 . 89 D.L.R. 284, Il O.L.B. 22.

1 think that apart from the right to sue, an assignee by parol 
should, in order to make his title complete, have something he 
van take to the debtor to shew his title before the debtor can be 
expected to pay. It should not be enough for him to go to the 
debtor and say, “pay me, your creditor told me I could have 
your debt to him, and he gave it to me by word of mouth,” and 
if that something is required it cannot be got from the creditor 
for want of a consideration to support any obligation to give it.

My conclusion is that the rule of equity still prevails which 
requires a consideration to support a voluntary equitable assign­
ment by parol, and I would not be disposed to vary that rule 
for the very reasons which led to the passing of the Statute of 
Frauds and Perjuries. I think it would open up a very danger­
ous field, and besides, the law in such a matter calls for no
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assistance from equity to prevent injustice. It is the simplest 
matter to create a beneficiary under the Insurance Act either by 
insertion of the name in the policy or by subsequent declaration 
by any writing identifying the policy including a will, and if 
it is desired to make the benefit irrevocable, it can be done by 
a very simple writing complying with the Act of 1867 or the 
provisions of the Judicature Act already referred to.

I am inclined to think also that what occurred in reference 
to the transfer of the policy was not sufficient proof of an 
irrevocable assignment apart from the question of consideration. 
If it is, the plaintiff would be entitled to the insurance, even if 
she should reject the assured and marry some one else, and in 
the event of her dying first it would go to her estate.

It has been decided that in case of a gift during an engage­
ment of marriage, the subject of the gift can be recovered from 
the party who breaks the engagement, so it is not a complete 
gift. Robinson x. ('lunmimj (1748), 2 Aik. 409, •_’<> E.R. 1 
followed and approved in Ryan v. Whelan (1901), 21 C.L.T. 
406; Seiler v. Funk (1914), 32 O.L.R. 99; Fortier v. Brault 
(1916), 10 W.W.R. 807.

I see no distinction in principle here, and if it is applicable 
the gift was not complete and, therefore, unenforceable.

I think it fair, though not perhaps legally enforceable, that 
the plaintiff should be repaid the sum of $20 paid by her on 
account of the premium. I do not think that, under the circum­
stances, the estate should recover costs from the plaintiff. It is 
highly improbable that the deceased would have effected any 
insurance to which the estate would be entitled but for the 
plaintiff, and the estate by an accident gets the money intended 
for the plaintiff.

I would give the plaintiff $20 of the insurance money, and 
the balance to the defendant, and would give no costs either 
of the action or the appeal. Appeal allowed.

MrXAH v. TOWN OF TRENTON.
Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J. and 

Mellish, J. March 1\, mi.
Estoppel (§ IIIG—91)—Fixing boundaries of street—Purchaser

APPLYING TO TOWN COUNCIL—ClIAIHMAN OF STREET COMMITTEE 
POINTING OUT STREET LINE—ERECTION OF BUILDING—LlNE SUB­
SEQUENTLY CHANGED SO AS TO ENCROACH ON OWNER'S LAND—
Right of council to deny line as first fixed—Towns' In­
corporation Act, R.S.N.S. 1900 ch. 71 — Construction— 
Damages.

There being some dispute as to the lines of a street, and the 
occupants of houses on the street desiring the town to Improve 
its condition, the town engaged a surveyor to lay off a street
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50 ft. wide, in accordance with an arrangement with the pro­
perty owners. The following year, the plaintiff bought a lot on 
the street and having decided to build on his lot applied to the 
chairman of the street committee to define the street line; the 
chairman went to the land and pointed out the line fixed by he 
surveyor and acting on this the plaintiff erected his building. 
Subsequently, another owner of land on the street got the town 
engineer to lay off his property into lots, and then claimed that 
the south line of the street was south of the line fixed by the 
surveyor. The plaintiff then went before the council and asked 
if they intended moving the line of the street, and at this meet­
ing a motion was carried that the street be left at 50 feet as sur­
veyed and defined by the surveyor. The committee subsequently 
opened up the street 66 ft. wide and moved the line in on the 
plaintiff’s lot some 15 ft. On appeal from the trial judgment dis­
missing the plaintiff’s action for damages for cutting down trees 
upon his land and other acts of trespass committed thereon, Harris 
C.J. and Russell J. held that, in the absence of evidence to the 
contrary, what was done must be presumed to have been done in 
accordance with the Towns’ Incorporation Act, and the town 
having taken affirmative action and defined the line of a street 
under the Act authorising it to do so was estopped from denying 
that it was the true line, and that the town was liable in damages 
for the trespass. Ritchie, E.J. held that as the Towns’ Incorpor­
ation Act, R.S.N.S. 1900 eh. 71 sec. 173 provided the method of 
settling the dispute as to the true line of the street, it was ultra 
rires the council to settle it In any other way, and that it could not 
be estopped from setting up the true boundary. Mellish, J. held 
that as the plaintiff’s property was bounded by the street in 
question wherever that might be, he could not take advantage 
of a mistake on the part of the council as to where the true 
boundary was.

Appeal from the judgment of Chisholm, J., dismissing with 
costs plaintiff’s action for breaking and entering plaintiff's land 
and taking possession of and occupying the same. Affirmed.

E. M. McDonald, K.C., and T. It. Robertson, K.C., for 
appellant.

R. II. Graham, K.C., and John Doull, for respondent.
Harris, C.J. :—The plaintiff sues the Town of Trenton for 

damages for cutting down trees upon his land and other acts 
of trespass committed thereon.

The action arises under the following circumstances :—The 
Town of Trenton was incorporated under the Towns’ Incorpora­
tion Act, eh. 82, in 1911. Previous to that the area embraced 
by the town had been part of the municipality of the County 
of Pictou.

Many years ago a road had been laid out from Merigomish to 
the East River, a distance of about 13 miles. In recent years it 
had fallen into disuse almost altogether. There is nothing in 
the case to shew when it was first opened or how it became a 
public way, nor to shew at what width it was originally laid out. 
There is evidence that on the ground it was only about 30 ft.
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N.S. wide. The via trita was under 20 ft. The early statutes referred
ixT to throw no light on the question as to the width which it was 

laid out as we have not the date and do not know which statute
McNab applies, and they varied from time to time. There is evidence

Town of 
Tbenton.

uncontradicted that the town authorities understood and treated 
the road as being only 33 ft. wide at the time the town was

Harris, C.J. incorporated. In consequence of the building of the car plant 
of the Eastern Car Co. in the vicinity, some houses were erected 
on the land adjoining this road and the part of the road within 
the town limits was named Duke St. The occupants of these 
houses complained of the condition of the street and wanted it 
improved, and the town council, in 1912, asked its street com­
mittee to look over the ground, and if possible, have the street 
widened.

The street committee accordingly attended on the ground and 
interviewed the owners of the land on each side, who agreed 
to give a strip on each side sufficient to widen the street to 50 
ft. The street committee engaged Mr. McKeen, a surveyor, to 
lay off the street 50 ft. wide according to the arrangement they 
had made with all the owners, and he put down monuments and 
prepared a plan and report to the town council, which was 
filed with the town clerk and accepted by the town council. The 
date of this plan is October 11, 1912. Subsequently the town 
did work on the 50 ft. street.

The plaintiff’s evidence is that he bought his lot in the follow­
ing year; that is 1913, and his deed is dated July 10, 1913. 
Later, in 1913, the plaintiff having decided to build on his lot, 
applied to the chairman of the street committee to define the 
street line. The chairman, accordingly, went to the land and 
pointed out the line fixed by McKeen as the street line, and 
acting on this, the plaintiff erected his building.

About the time when plaintiff completed the cellar, Logan, 
one of the owners of the land on the street, got the then town 
engineer, Forbes, to lay off his land into lots, and Logan then 
apparently claimed that the south line of the street was to the 
south of the line fixed by McKeen. Plaintiff having heard of 
this contention of Logan’s, went before the town council on 
July 18, 1913. and asked if they intended moving the line of the 
street, saying if they did intend doing so, he would like it 
changed before he erected his building.

The minutes of the town council meeting have this record:— 
“Trenton, N.S., July 18,1913.

There was then some discussion in the original breadth of 
Duke Street.

F. W. Forbes, engineer, stated that examining the record in
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Halifax this week, he found that about 1832 Mr. McKay got 
£5 for opening a road to the shore of the East River 66 ft. wide. 
Also that the mining association got a right of way to the East 
River later. Report received. It was then moved by Clr. D. M. 
McLeod, seconded by Clr. A. J. MacDonald, that Duke St. be 
left at 50 ft., as surveyed and defined by McKeeu last year.

This motion was carried.”
Fovhes, the engineer, was called on the trial and swore that 

the reference in these minutes to his report that the road was 
66 ft. wide was a mistake and that he had asked the council 
later to strike it out. He says that the records examined by him 
did not shew the road to be 66 ft. wide, and that seems clear 
because no such record was produced at the trial, and it would 
have been produced if it existed.

The minutes of the town council also shew that the matter 
of this street was again up for discussion on August 14, 1914, 
and the following is what is recorded :—

“Trenton, N.S., Aug. 14, 1914.
The proper width of Duke St. was then discussed at length by 

the several councillors, mayor, engineer and solicitor, after which 
it was moved by Conn. D. M. McLeod, seconded by J. C. Reid, 
and passed on motion that the engineer be instructed to lay 
out Duke St. 50 ft. wide from the railway on the west to the 
town limits on the east along the lines of Albert McKean 
survey.H

Later apparently, although the date of the holding of the 
meeting is not given, the matter seems to have come up again 
iu the council, and I give the minutes:—

“Following instructions given me at your last meeting, I have 
made a survey of Duke St. according to the late Mr. McKean’s 
survey.
To the Mayor and Council, Town of Trenton.

A continuation of Mr. McKçen’s line of south side of street 
will at Maple St., run 2 ft. south of what Mr. S. C. Crooks’ deed 
calls for. llalf-way up the hill opposite Mr. J. T. McKay’s prop­
erty 13 ft. south of fence. At Stroud’s pasture fence east of his 
house the line is 19 ft. 3 inches south of fence.

Respectively submitted, Sgd. F. W. Forbes.
It was moved by Coun. McLeod, seconded by J. C. Reid, that 

this report be accepted. Motion carried.”
And, finally, on June 4, 1915, there was a further discussion 

about the matter and the minutes are as follows:—
“Trenton, N.8., Jen • 4, 1015

Duke St. was then discussed and breadth of some. It was 
moved by Coun. Logan, seconded by Coun. J. T. McKay and
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carried on motion that this matter be left to the street committee 
and engineer. (After some other business) (Same meeting). 
It was moved by Coun. Logan, seconded by Coun. Crane, that 
street committee open up Duke St. 66 ft. wide.”

Whether the motion “that the committee open up Duke St. 
66 ft. wide” was passed by the council does not appear, but 1 he 
committee did what was suggested and moved the line of the 
street in on plaintiff’s lot some 15 ft., which plaintiff complains 
destroys the balance of his lot for building purposes and causes 
him other serious damage, as he had located his building on the 
lot relying upon the line given him by the town council.

It should be stated that the plaintiff was a member of the 
town council in 1912, and was also chairman of the street com­
mittee which interviewed and arranged with the owners of land 
in 1912 at the time the MeKeen plan was made. He was also 
mayor of the town in 1914. Hut there is no suggestion that he 
was then interested in the land ; nor is there anything to suggest 
that he acted otherwise than in good faith.

The Towns’ Incorporation Act, 1918, ch. 4, vests all public 
streets absolutely in the town and provides (see. 170) that 
“the council shall have full control over the same in so far 
as is consistent with the use by the public of such streets.” 
Section 173 provides :—

“ (1) When the committee on streets deems a street encroached 
upon or encumbered, and in all cases where a doubt or dispute 
exists as to the true line of a street or as to which side is en­
croached upon, such committee, after ten days’ notice in writing 
to the persons in possession of the land on both sides of the street 
where the line is in dispute, or the persons who have caused the 
encroachment or encumbrance of the time and place at which 
they will investigate the matter, shall repair to the place where 
the encroachment or encumbrance is alleged to exist, or the line 
is in dispute, and there inquire into the facts, and if necessary 
may then or at a future day have a survey made of the street, 
and may examine witnesses on oath, to be administered by any 
member of the committee touching the matter.

(2) Such committee shall, after completing the investigation 
determine and mark out the true line of the street and direct 
the same to be opened to the full width of 66 feet, or to any 
greater or less width to which it has been extended or confined 
by its dedication, and shall by order in writing direct and cause, 
all encroachments or encumbrances to be removed to such dis­
tance as they determine. Such committee shall not, however, 
cause to be removed any building permanently erected upon the 
street; but where such building is found to encroach upon the
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street, they shall report the same to the next meeting of the 
council, and the council shall make such order in respect thereto 
as is deemed proper.”

Sections 174 and 175 provide for the removal of encroach­
ments and the expense of the proceedings. Section 176 
provides :—

“In any proceeding, under any of the three next preceding 
sections, the production of a copy of the order of the committee 
on streets under their hands, or of the order of the council under 
the hand of the clerk, shall upon proof of the handwriting he 
evidence of the order, and of the proceedings on which the order 
was granted.”

Section 177 is as follows :—
“The committee shall cause a record of every investigation 

and order made by them to be kept, containing the lines of 
streets by them established, and such record shall he signed by 
them and returned to the town clerk to be filed in his office.”

There is no evidence in the cast; to show whether 10 days’ 
notice of the proceedings by the street committee was or was 
not given. In my opinion, it is of no importance because the 
object of the notice obviously is to bring the parties to the scene 
and give them an opportunity to object, and, in this case, what 
took place was that all the owners met and apparently concurred 
in the view held by the committee and town council that the 
street was 33 ft. wide, and they all agreed to give the additional 
land necessary to make it 50 ft. wide. In the absence of evidence 
that the regular notice was not given, it must be presumed that 
it was given.

See per Shaw, C.J., in Rutland v. County Commissioners of 
Worcester, (1838), 20 Pickering (Mass.) 71, at pp. 80, 81 ; In re 
Lafferty v. Mun. Council of Wentworth and llalton, (1851), 8 
V.C.Q.B. 232, per Robinson, C.J., at p. 235; Meisner v. Meisner 

1899 . 82 N s li. 810, sud Ityfer v. Dumo ( 1919 . 68 N.S.R.
IDI. li 160.

The maxim amnia praesumuntur rite et solemniter esse acta 
donee probetur in contrarium, I think, applies to this case.

It was argued that there was no record of the investigation 
signed by the commissioners and returned to the town clerk to 
he filed in his office as required by see. 177. Again, with regard 
to this all that can be said is that there is no evidence one way 
or the other upon the question. No one has said that there was 
a record signed and filed, and no one has said that there never 
was any record signed and filed. I do not see why it should be 
presumed that it was not done. The presumption is the other 
way. Rut if we had proof that the record was not signed and
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filed, it would not render the proceedings ultra vires. It would 
he an irregularity which the town would he estopped from 
setting up under all the circumstances of this case. I rd’.-r 
not only to those circumstances already discussed, but those 
later to he referred to. Then sec. 181 provides :—

“(1) Every person intending to build upon or close to tlm 
line of the street shall, before digging the foundation, or com­
mencing the building, apply to the town council to cause Hu- 
line of the street to be defined and laid out, and shall dig 1 ln- 
foundation, and erect the building within such line.

(2) Every person who erects a building, or begins digging 
the foundation, or commences building, on the line of any street 
without making such application and having the line so awer- 
tained, or who encroaches on the street, shall be liable to a 
penalty of not less than $40 nor more than $80, and in default 
of payment to imprisonment for a period of not less than 10 or 
more than 90 days.”

There is no procedure prescribed for the town council ti> 
follow in causing the line of the street to be defined and laid 
out on the ground under this section.

The plaintiff applied first to the chairman of streets and later 
to the town council, and got the line of the street as that fixed 
by the survey and plan of McKcen, and he acted on this informa­
tion. He is entitled, I think, to rely upon that, and the town 
cannot subsequently question the line so given. I say ihis. 
whether the line had or had not been regularly fixed by the pre­
vious proceedings, this section confers jurisdiction and power 
upon the town council to cause the line of the street to be defined 
and laid out and to give the line to a citizen who desired to 
build. He cannot build until he gets the line defined by the 
council, and when he gets it he cannot depart from it. Is it 
to be said that if the town council gives him the wrong !m* 
he is to suffer the loss of removing, perhaps, an expensive build­
ing erected within the line thus laid down and fixed by the 
town council? In these days, citizens of many towns and cities 
in English-speaking countries are erecting buildings on similar 
legislation, and unless the bounds fixed are held to be binding on 
both the town and citizens acting on the faith of the location 
so fixed, the greatest confusion will result—there must he some 
finality about the matter.

It is, I respectfully submit, no answer to say that the streets 
belong to the public, and that it is ultra vires the town council 
to give them away. In this case, as I have pointed out, there 
is no satisfactory evidence that the original width of the street 
was more than 30 or 33 ft. and, if so, the town is giving nothing
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away. I am not prepared to find that the boundary or line 
given to the plaintiff is not the eorreet line of the street after 
it was widened to 50 ft., and if I could find that a mistake had 
been made, I think the town, under the circumstances of this 
case, is estopped from saying that there was a mistake.

The defining and fixing of the street bounds was within the 
potential capacity of the town council. At most, all that can be 
said is that there may have been some irregularity about their 
proceedings in exercising their statutory powers, but that is a 
vastly different thing from saying that what they did was ultra 
vires. That the line of the street when once fixed is to be held 
binding both on the town and on the landowners who have acted 
on the strength of the order fixing them, seems reasonable. Any 
other rule would lead to intolerable injustice. In Sice v. Cor­
poration of Bradford (1863), 4 Giff. 262, 66 E.R. 704, the Court 
restrained a town council by injunction from interfering with 
the erection of a factory where the plans for the line of the street 
had been approved by the town authority, and it was sought 
by the town to change these plans to the prejudice of the land­
owner.

In Masters v. Pontypool Local Government Board (1878), 
0 Ch. D. 677, 47 L.J. (Ch.) 797, Fry, J., said at pp. 682-3:—

“The case of Sice v. Corporation of Bradford, 4 Giff. 262, 
shews that where a local board has by means of plans approved 
of or otherwise prescribed a line of street and has allowed a 
landowner to act upon the line so prescribed by them, they 
cannot afterwards prescribe another line.”

As I have said, there is in this case no question of ultra vires— 
the town council, under sec. 181, had full power and authority 
to fix the line of the street and did so, and the simple question 
is whether they can change it to the prejudice of the plaintiff 
after the plaintiff, relying upon the action of the council, has 
erected his building upon a part of his land different from what 
he would have selected but for the action of the council. I 
submit the town cannot do so, at least without resorting to the 
machinery of the Act to change the bounds of the street and by 
payment of compensation to the plaintiff and any others affected. 
There is no pretence that anything of the kind has been done. 
What the town authorities have done is simply (ignoring the 
line they fixed and gave to the plaintiff) to enter upon his land, 
<-ut down his trees, and otherwise trespass upon his property. 
This, I do not think, they can do without rendering themselves 
liable. All that is involved here is the question whether when 
a town has taken affirmative action, and defined the line of a 
street under the Act authorising it to do so, and where its conduct
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has been such as to make it unjust or inequitable, for it to 
repudiate the line given to the plaintiff, the town ought not 
to be held to be estopped from questioning the line so given to be 
the true line. In my opinion, the affirmative action taken by 
the town and acted upon by the plaintiff in good faith, makes it 
unjust and inequitable for the town to set up its present con­
tentions and the town must be held to be estopped from doing 
so. It is argued that a town cannot be estopped or bound by 
acquiescnce, but apart from the English cases referred to, there 
is American and Canadian authority holding otherwise.

In the case of Township of Pembroke v. Canada Central l{. 
Co. (1882), 3 O.R. 503, the railway company had taken posses­
sion of a street and laid down its tracks upon it and used it 
for five years. The council had never been formally applied to 
for leave, but had subsequently passed a resolution notifying 
the railway company to fill up the ditch existing on both sides 
of the railway, and to put down proper crossings. It was held 
that the corporation had thereby admitted that the railway com­
pany were lawfully in occupation of the highway and could not 
afterwards object. Osler, J., at p. 509, said:—

“The plaintiffs’ case entirely fails, in my opinion, on another 
ground, that namely, of their acquiescnce in the acts complained 
of. A corporation may be bound by acquiescnce as an individual 
may, Rochdale Canal Co. v. King, 2 Sim. N.S. 78; Brewster v. 
The Canada Co., 4 Gr. 443. And I see no ground for holding 
that a municipal corporation is exempted from the rule, all hough 
it may' be impossible always to enforce it against them so strictly 
or to the same extent as in the case of other corporations or 
individuals.”

And at p. 510 he quotes Lord Eldon as follows:—“This 
Court,” says Lord Eldon, in Dunn v. Spurrier, 7 Ves. 23.1, 
‘‘will not permit a man knowingly, though but passively to 
encourage another to lay out money under an erroneous opinion 
of title, and the circumstances of looking on is, in many cases, 
as strong as using words of encouragement.”

And Osler, J., then proeeeds as follows:—‘‘These plaintiffs, 
in my opinion, stand in that position and, to use the language 
of the Chancellor in Brewster v. Canada Company, supra, to 
permit them under the circumstances I have mentioned, to 
maintain this action, wrould be contrary to the plainest principles 
of reason and justice.”

In McDowell v. Township of Zone (1920), 56 D.L.K. 288, 
48 O.L.R. 268, Orde, J., held the defendant municipality 
estopped by its conduct from setting up that the boundaries 
laid down by the surveyor were not permanent boundaries of
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the highway. [See also Tp. of Zone v. McDowell (1921), 62 
D.L.R. 356, 62 Can. S.C.R. 360.]

See also Rochdale Canal Co. v. King (1851), 2 Sim. N.S. 78, 
at p. 87, 61 E.R. 270.

In The People ex rcl Beardsley v. City of Rock Island, et al, 
(1905), 215 111. 488, at p. 495, tiie Court said :—
“It has frequently been decided that the doctrine of estoppel 

in pais is applicable to municipal corporations, but that they 
will he estopped or not, as justice and right may require. There 
may be cases where, under all the circumstances, to assert a 
public right would be to encourage and promote a fraud. Where 
a party acting in good faith under affirmative acts of a city has 
made such expensive and permanent improvements that it would 
be highly inequitable and unjust to destroy the rights acquired, 
the doctrine of equitable estoppel will l>e applied. The hard­
ships that would result from a contrary holding, and the neces­
sity of raising an estoppel in particular cases to prevent fraud 
and injustice, have induced the establishment of the rule, and it 
has been several times said that there is neither danger to the 
public nor injustice in the application of the doctrine. In the 
exercise of proper diligence the public authorities may prevent 
encroachments upon public right, and if they do not, any citizen 
may take the necessary steps to do so, and if there is not only 
a failure to act by either, but affirmative action by the public 
authorities with the apparent approval of every one interested, 
under which the situation is changed and permanent improve­
ments arc made, the principles of equity require that the public 
should be estopped.”

There is an interesting note to the case of the City of Portland 
vJnman Poulsen Lumber Co. (1913), 36 American and English 
Annotated Cases, p. 400.

See also 2 Dillon on Municipal Corporations, p. 1900, et scq.
It was, however, argued that plaintiff knew the line of the 

street was not where it was located by the McKecn survey, and 
could not set up that the town was estopped. The short answer 
to this is that there is not a particle of evidence to shew that 
the plaintiff knew where the line of the street was.

After hearing counsel at great length on the question, I am 
quite unable to say where the true line of the old road was, 
and plaintiff is not shewn to have had any knowledge of the 
documents or surveys put in at the trial upon which the con­
tention is made that the street was more than 33 ft. wide origin­
ally and, therefore, that the line fixed by McKeen was within 
the original lines of the street. Some at least of the surveys, if
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not all of them, as a matter of fact were made after the trouble 
arose for the purpose of being used as evidence.

There was a contention made on behalf of the town that here 
the damage to plaintiff was not of such a serious nature as to 
create an estoppel. I find that plaintiff’s deed gives Duke St. 
as the northern boundary of his lot, which is 72 ft. G inches on 
the Fisher Grant Road, and 70 ft. on the rear. Ilis evidence 
is that after getting the line of the street fixed, he erected a 
three-storey building, 30 ft. by 60 ft. within one foot of his 
south line and located doors on the north side of the building 
intending to leave a passage way of 10 ft. from the Fisher Grant 
Road on the north side of his building. This would leave him 
a lot on the corner of the two streets of al>out 30 ft. in width 
and 126 ft. deep upon which to erect another building for 
himself in connection with his business or to sell for other 
purposes. He values this corner lot at $1,000. If the street 
line is moved down 15 ft. on his lot it takes that much otf his 
frontage and practically destroys the lot.

It was suggested that his lot, being bounded by the line of 
Duke St., would extend 72 ft. 6 inches south from that line 
wherever it was located, but the evidence shews that the lot 
adjoining on the south has been sold and plaintiff cannot move 
his line to the south. If he could do so, he would be left with 
two narrow strips of land, one on each side of his own building, 
neither one of which would be of much or any value to him, 
instead of the corner lot of 30 ft. The only alternative i> that 
he should remove his building 15 ft. to the south and thus save 
his corner lot. This seems serious enough to bring it within tin- 
rule in the application of which regard must be had to the 
surrounding conditions and circumstances. What would l>e 
serious damage to the owner of a corner lot in New York City 
is relatively just as serious to the owner of a corner lot in the 
Town of Trenton, although the values in the two cases may lie 
very different.

I think the appeal should be allowed with costs, and judgment 
entered in the Court below for damages, which I would fix 
at $100 and costs.

Russell, J.:—I agree.
Ritchie, E.J. :—This is an action against the defendant town 

for wrongfully breaking and entering the plaintiff’s land, de­
priving him of the use thereof, and thereby causing damage.

The defence is that the land in question was and is a publie 
street, and that the acts complained of were done in pursuance 
of the corporate powers of the town.

The question of fact involved at the trial was as to the location
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of the southern line of Duke St. According to the finding of N S- 
the trial Judge as to the line, the lands in question form part sc
of the street. There is, I think, room for argument on this —-

tion; I am not without doubt, but I am not prepared i" A1, Xxl1
reverse the finding. The burden of proof is on the plaintiff, and Town of 

Trknton.I am not satisfied that the finding is wrong.
If the line laid down by MeKeen is the true southern 

line of Duke St., the plaintiff is entitled to recover, and it is 
contended that the defendant town has created an estoppel in 

I pais against itself which deprives it of the right to contend that 
the MeKeen line is not the true line. If this was a case between 
two individuals, I would be prepared to hold without hesitation 
that such an estoppel had been created. All the well-known 

' elements which constitute an estoppel in pais are present, but 
j the able argument made by Mr. Don 11 has convinced me that a 

municipal council representing the public cannot create an 
l estoppel against itself by virtue of which something will be 

done which is beyond the powers of the council to do. To ascer­
tain the powers of the council to settle the true line of a street 
where doubt or dispute has arisen, reference must be had to 
the statute from which all its powers are derived. I am of 
opinion that it was ultra vires for the council to settle the line 
by representation or resolution or in any other way than that 
pointed out by sec. 173 of the Towns’ Incorporation Act, R.S.N.S. 
1900. eh. 71. I quote the section (See judgment of Harris, C.J., 

I at pp. 310-11).
Statutory machinery is provided for {<a1l cases where a doubt 

I or dispute exists as to the true line of a street.” I am of 
I opinion that it is beyond the powers of the council to deal with 
I such “a doubt or dispute” in any other way than that which 
I the statute provides. I quote from Craies’ Statute Law, at pp. 
I 305, 306, 4th ed.

“It was laid down by Lord Esher, M.R., in Ji. v. Judge of 
Essex County Court (1887), 18 Q.B.D. 704,as an ordinary rule 

I of construction, that where the Legislature has passed a new 
statute giving a new remedy, that remedy alone can lie followed. 
Rut the phrase ‘new’ as applied to a statute is either needless 

I or ambiguous. The old distinction between vetera and nova 
I statuta is obsolete: and ‘new’ is insensible unless applied to 

statutes creating rights or remedies unknown to the common 
law or to previous enactments. And for modern use the rule 

I could perhaps be more accurately laid down thus: In the case 
of an Act which creates a new jurisdiction, a new procedure, 
new forms, or new remedies, the procedure, forms or remedies
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there prescribed, and no others, must be followed until altered 
by subsequent legislation.”

The rule to be deduced from the English cases is stated in 
13 Hp ’ Laws of England, at pp. 379, 380, where it is said:—

“A party cannot by representation, any more than by other 
means, raise against himself an estoppel so as to create a state 
of things which he is under a legal disability from creating. 
Thus, a corporate body cannot be estopped from denying that 
they have entered into a contract which it was ultra vins tor 
them to make. No corporate t>ody can l>e bound by estoppel to 
do something beyond its powers, or to refrain from doing what 
it is its duty to do; and the same principle applies to indi­
viduals.”

I am not unmindful that some American authority supports 
the plaintiff’s contention, but I must follow the English rule 
quoted from Halsbury which is applicable to this case, and is, 
I think, sound in principle. It cannot, I think be the law that 
a municipal corporation can by creating an estoppel in jtais 
against itself do a thing which it is beyond its powers to do. 
The remaining question is as to whether or not the line has been 
defined under and by virtue of sec. 173 of the Towns’ Incorpora­
tion Act.

To decide this question of fact I must, of course, go to the 
evidence. I do so with every disposition to find support for 
the plaintiff’s contention because I think the action of the town 
council towards the plaintiff is not to be commended. Careful 
consideration of the evidence has convinced me that no action 
was ever taken under this section, and that no such action was 
ever purported to be taken.

The result is that, in my opinion, the appeal must be dis­
missed. I think that the town council, by its conduct, misled 
the plaintiff to his detriment and that, therefore, there should 
be no costs of the appeal and no costs in the action. To this 
extent I would vary the order for judgment made by the trial 
Judge.

Mellish, J. :—This is an action for trespass by defendants 
upon land in the town of Trenton, Pictou, claimed by the plaintiff 
as part of a lot situate on the corner of Main and Duke Sts., 
and claimed by the defendant as being part of Duke St.

As, in my opinion, the plaintiff’s right to the small bit of land 
in dispute depends wholly upon the question whether the de­
fendant is estopped from asserting its title thereto, it is, 1 think, 
of extreme importance to arrive at a correct understanding of 
the facts. Speaking for myself, after hearing an unusually
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lengthy argument, this has been a somewhat difficult task, which 
I can only hope to have successfully accomplished.

The defendant town was incorporated in the year 1911; 
previously Main and Duke Sts. were roads of the Municipality 
of the County of Pictou, and were known as Pictou Landing 
Road and the Narrows Road respectively.

The plaintiff went to live in Trenton in the year 1900, at 
which time, according to his evidence, the apparent boundaries 
of Duke St., on the ground where it opened on Main St. were— 
on the north side opposite the land in dispute—an old barn 
on land known as the Muir and later the Porter property, and 
on the south by a fence. As to this latter boundary, he says, 
“From the beginning at Pictou Landing Road there was a 
grove of quite large birch trees, mostly birch, probably in the 
vicinity of 6 ft. wide; clear field inside, and when I remember 
it first there was some kind of a fence there, I think probably 
poles and old slabs when I remember it first.” ‘‘Q. Was that 
near the Pictou Landing Road? A. That was right at the road.” 
( < law, pp. 26-27 ).

The distance between this fence and the Muir barn, as appears 
from the evidence, was about 66 ft.—a usual width for country 
roads, and the minimum width which, by statute such roads 
arc assumed to be till the contrary is shewn. (The Public High­
way Act, 1917, ch. 3, sec. 41, as amended by 1919, eh. 64, sec. 7). 
It is true that by sec. 3 of this Act it has no application to high­
ways within the boundaries of an incorporated town, but it 
dearly applies to that part of the Narrows Road which is not 
within the town under the name of Duke St., and I think there 
is a presumption of continuity which prima facie rebuts the 
suggestion that the road was originally wider at one end than 
the other.

Whatever the width of the roads, its souther i boundary on 
the ground as above noted, wras the ‘‘pole fence” above referred 
to which is evidently the same fence as the ‘‘log fenje” referred 
to in the evidence of Logan and Strickland and referred to in 
the decision of the trial Judge. This fence extended over 200 
ft. westward from Main St. It wras probably necessary to 
plaintiff’s case that his counsel should urge as he did before 
us that this fence was a “myth,” but I am unable to come to 
any such conclusion. The land south of this fence and up to it 
seems to have been cultivated and the stones from the cultivated 
field thrown out in the course of husbandry on the roadway. 
Between it and the travelled part of the roadway was a wooded 
atrip.

About 18 years before the trial, t.e. about the year 1903, a
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wire fence extending some distance westward from Main St. 
was built outside this wooden fence and 15 or 20 ft. north of it. 
enclosing this wooded strip in the farm area and cutting it off 
from the road. In 1912, this fence was removed—possibly in 
consequence of the proceedings taken by the defendants’ street 
committee, hereinafter referred to. In the year 1912, the plain­
tiff was a member of the Trenton Town Council and chairman 
of the street committee. Some of the land north of Duke St. 
and at or near Main St. was then owned by a Mr. Porter. 
Upon it new houses had at this time been erected. The occu­
pants of these houses complained of the condition of the street, 
as the plaintiff says he remembers it; and the street committee, 
as he states, was requested by the council “to look the ground 
over, and if possible have it widened, as it was generally sup­
posed at that time it was a 33 ft. street.” He further states 
that the committee went upon the ground and interviewed Mr. 
Porter, the owner on the northern side, and Mrs. Joseph Fraser, 
the owner on the southern side, who agreed to a 50 ft. street, 
to be made by taking a strip 5 to 7 ft. wide off Porter’s frontage 
on the northern side of the road, and the balance from Mrs 
Fraser. A surveyor, Mr. McKeen, was engaged to “lay off" 
the street, accordingly; this Mr. McKeen did locating on the 
ground the southern boundary of Duke St., where it meets Main 
St., 50 ft. or less south of the old barn site above referred to 
and some distance north of the old pole fence. There is no 
evidence that the strip so given up by Porter was part of Duke 
St. ; on the contrary, the evidence would lead me to the opposite 
conclusion. On the southern boundary line, as located by Mr. 
McKeen, Mrs. Fraser erected another wire fence which, however, 
did not extend as far west as the plaintiff’s property, as I 
understand the evidence. This was in the year 1912. In the 
year 1913, Mr. Logan, another owner on the northern side of 
Duke St. of land east of Porter’s, had a survey made by the 
town engineer, Mr. Forbes, dividing his property into town 
lots, when it was claimed, apparently as a result of this survey, 
that the true south line of Duke St. was south of the McKeen 
line. Meantime the plaintiff, who had purchased the southern 
corner lot on Main and Duke St. from Mrs. Fraser by deed 
dated July 10, 1913, had commenced to excavate for a building 
thereon. Having, as he says, heard of this claim to a wider 
street, he came before the town council, of which he was a 
member, asking that the line, if it was to be changed, be changed 
then, rather than after his building went up. This building 
was being located 5 or 6 ft. south of the old pole fence, of which 
there were still remains, but, nevertheless, as plaintiff says, was
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intended to he on the south side of his lot. Accordingly the 
council on July 18, 1913,—8 days after the date of plaintiff’s 
deed—passed a resolution that the street he “left at 50 ft. as 
surveyed and defined by McKeen last year.” The building 
was then erected on the original location for which the excava­
tion was being made. In the year 1913, Mr. James Stewart was 
chairman of the street committee, and before beginning to build 
plaintiff says be bad previously applied to him to define the 
street line, and that Stewart gave him the southern line of Duke 
St. as defined by McKeen. On this occasion tlie McKeen line 
was pointed out by the plaintiff to Stewart, who assented to it.

Afterward, on August 14, 1914, at a meeting when the plain­
tiff, who was then mayor, was present, the council passed a 
resolution instructing the town engineer to lay out Duke St. 
50 ft, wide from the railway, which was west of Main St., to the 
eastern town limits “along the lines” of McKeen*8 survey. On 
June 4, 1916, another resolution of the council was moved and 
seconded “that street committee open up Duke St. 66 ft. wide.” 
It docs not clearly appear whether this was carried or not, but 
in 1917 the council acted as if thereon. Plaintiff says when he 
purchased from Mrs. Fraser, that Mr. Fraser located the south­
ern boundary of Duke St. on the McKeen line, which it is 
to lie noted was the line defined by the street committee of which 
plaintiff was chairman in the previous year. In the year 1917, 
the town cut away the land and cut down trees, etc., in making 
improvements on Duke St., and on the northern side of plaintiff’s 
said lot, and these are the acts complained of. They were done, 
it is to he observed, 15 ft. or so north of the old pole fence 
above referred to, and not on the lot in question, if such fence 
is to be taken as the true southern boundary of Duke St. where 
it meets Main St. The trial Judge, as I read his decision, has 
found this old pole fence to be the true southern boundary of 
Duke St., and I agree with him.

But it is said that the town is estopped from getting up the 
true boundary. I cannot come to that conclusion, even assuming 
that the title to a public highway can be acquired in that way. 
The plaintiff at the time of the alleged trespasses had no street 
fence and, in my opinion, there is no evidence of possession or 
of the right to possession by him of the land in dispute at the 
time. IIis land was bounded on the street, wherever that might 
be. Nothing that was done by the members of the town council (of 
which body he was a member himself) or by the street committee, 
of which he was chairman, could alter the street line. I agree 
with the trial Judge that no proceedings were taken under the 
statute to define the street boundary—there is no proof that 

21—63 D.L.R.

N.8.

8.C.

McNab

Town of 
Trenton.

Hellish. J.



322

N.8.

8.C.

Mi N ab

Town of 
Tkknton.

Dominion Law Reports. [63 D.L.R.

it whs defined thereunder. (8ee eh. 71, R.8.N.8. 1900, 
173-178.) Indeed, 1 think the plain inference from the farts 
proven is that it was not so defined. The very fact that plaintiff 
went before the town council in the following year, under the 
circumstances above referred to, lead* to the conclusion that, «-vea 
in his mind, the street committee of the previous year had not 
defined the street so as to make a binding judgment which could 
only be altered on appeal to the Supreme Court, as provided by 
the statute above cited. The proceedings in 1912, if plaintitïV 
evidence lie accepted, rather purport to have liven taken under 
see. 187 of the Act which provide# as follows:—

“When it is proposed by the town council...........to widen
any street...........the council shall cause a survey and plan of
such street.......to lie made, and the plan when completed shall
lie filed in the town clerk’s office.” (See evidence, p. 29 1 .!* to 
p. 10 1.30; also evidence, McLeod, p. 54 11.1-20).

And the subsequent resolutions of the council are. in my 
judgment, ineffective to divest the town by abandonment, of 
any part of the street. The plaintiff obviously knew' from tin- 
time he came to Trenton that tin* pole fence already refem d to 
had been a df facto southern boundary of Duke St. at tin- place 
in dispute. What reasons hail he to suppose it was not the 
correct boundary, or that it was too far south! Are farmers in 
this Province likely to leave too much land to the highway 
This fence was apparently in its exact position from the circum­
stance that it may have been, and probably was, the boundary 
line between two adjoining land owners before the road which 
was afterward named Duke St. was opened—the road lieing 
taken off the southern margin of the lands of the northern pro­
prietor. If the plaintiff seeks, as he apparently does, to get this 
road narrowed by pushing the southern boundary further north. 
I think he must fail. He may be disappointed, and possibly 
has been misled by a misapprehension of the rights and powers 
of the town council and the effect of their resolutions. But the 
circumstances are such that I cannot conclude that In- is in 
a position to say to the town that it cannot assert its rights over 
the street that by law is vested in it. If the council was misled 
or mistaken as to the true southern Iwmndary of the street, I

1 nncal dism <t
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onAIK'HVK v. UVSSMAK. 8a.sk.

Saskatchewan Court of Appeal Haultain, C.J.S., Lamont, Turgeon and p ^ 
McKay, JJ.A. March 6, 1922.

Animals (8 IC—35)—Stray Animals Act R.S.S. 1920 en. 124—Ap­
plication ok Act—By-law pashkii in compliance with—
Horses on highway in charge ok herder—Sudden and 
unusual action on part ok one ok horses—Injury to motor 
cab—Liability of owner of houses.

The duly imposed by a by-law passed under the provisions of 
the Stray Animals Act It.S.S 1920 eh. 124, prohibiting animals 
from running at large during certain seasons of the year is a 
duty imposed upon cattle owners towards the proprietors of cul­
tivated land, and not towards the public at large, and it is 
doubtful if the legislature had in mind at all the presence of 
horses upon a highway, the title to which is vested in the 
frown or if the by-law could be invoked by one who is not a 
proprietor, but even if so the requirement regarding herding can­
not be construed as meaning such a rigorous degree of control as 
would prevent the animal from jumping or running across the 
highway, and a farmer driving his horses along the highway and 
exercising reasonable care cannot be held liable for damages to 
a motor car caused by a sudden act on the part of one of 
the horses contrary to its usual habits and nature and which 
11 ttM not he foreseen.

[Cox v. Hurhridge (1863), 13 C.B. (N.8.) 431. 143 E.R. 171, fol­
lowed ; Health's (tarage Lid. v. Hodges. [1916] 2 K.B. 370, referred 
to; Turner v. Coates, [1917] 1 K.B. 321, distinguished. See An­
notations on Animals at Large, 32 D.L.R. 397, 33 D.L.R. 423, 35 
DUL 4M 1

Appeal by defendant from the trial judgment in favour of 
the plaintiff in an action for damages to plaintiff’s motor car, 
caused by a collision between one of the defendant’s horses 
which he was herding along the highway and the motor car.
Reversed.

F. !.. Itastedo, for appellant.
/>. A. McNiven, for respondent.
Haultain, C.J.8., concurs with Turgeon, J.A.
Tvroeon, J.A. The respondent was driving his automobile 

upon the highway in the Rural Municipality of Good Lake be­
tween 10 and 11 o’clock in the evening of August 20, 1020, at 
a speed which, according to his own evidence, was between 18 
and 25 miles an hour. The appellant, a farmer, was in the 
act of driving his six horses from his field to his stables for 
the night, and was using the highway for that purpose. After 
putting his horses out of the field he turned to close the fence 
bordering the highway, which he had opened in order to let 
them out. While he was so engaged a collision occurred be­
tween one of the horses and the automobile, and the respond­
ent brought the action to recover the damages sustained by his
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Sask. automobile in the collision. The trial Judge found in tin n- 
C A™ «pondent*e favour, and fixed his damages at $300.

It is alleged against the appellant, in the first plaee. that 
Ohaikhvk his horses—and particularly the horse which figured in the 
Ri knniak. cident,—were running at large at the time of the accident in

----- contravention of a by-law in force in the municipality uni
Turgeon, j.a. passed under the provisions of the Stray Animals’ Act < h.

124, R.S.S. 1920). This by-law prohibited owners of hi-wx 
from permitting them to run at large between sunset ami >un- 
rise from May 15 to December 31 in any year.

Were these horses “running at large” at the time of tin- m- 
cident within the meaning of the Act and the by-law ? Al­
though, having regard to the view ! take of this case, it may 
not be strictly necessary for me to determine this question. | 
think it is advisable for me to go into it.

The Act interprets the expression “running at large " as 
follows :

“2. (15) “Run at large” or “running at large” means not 
being under control of the owner either by being securely 
tethered or in direct and continuous charge of a herder or »•< n 
fined within a building or other inclosure or a fence whether 
the same is lawful or not;”

The effect of the Act is that if any animal is found rum ing 
at large it may be distrained and impounded, whereupon tin- 
owner may redeem it by paying the costs and charges ant In- 
amount claimed for damages done to the distrainor. If not v 
deemed the animal may be sold and the proceeds employ.-1 t. 
pay these amounts, the surplus, if any, being payable to the 
owner. There is no doubt in my mind that this Act v eu 
acted for the protection of crops, and not for the regulation 
of traffic upon highways, and in construing the expn-"inm 
used in the Act, such as “running at large,” this cons Hera 
tion must be kept before us.

The law against “running at large” may be brought into 
effect by the ratepayers of the municipality and for part of 
the year instead of the whole. The period usually cover- I by 
these by-laws is the period during which the running at large 
might prove injurious to the crops: in the case of the by law 
before us the period of restraint is from May to December, and 
between sunset and sun-rise. Section (i of the Act provides 
that the period approved by the ratepayers may be extended 
or shortened by the muncipal council during the months from 
September to December inclusive, “according to the progress 
that is being made with threshing operations, the conditions of 
pastures, or for other like consideration.” In unorganized

\
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areas, where there are no municipal councils, and where action 
is taken instead by the Minister of Agriculture, sec. 12 states 
that “in the event of threshing being unduly delayed” the 
Minister may declare a period during which running at large 
shall not l>e permitted.

Animals found running at large are not liable to be dis­
trained and impounded by any citizen, but the right so to dis­
train and impound them is confined by sec. 15 to ‘‘proprie 
tors,*' ami a “proprietor” is defined by sec. 2 sub-sec. 14 to 
mean the owner of any cultivated land or crop, or stack of 
grain or hay, etc., or a person acting on his behalf. It is ex­
tremely doubtful to mo whether the Legislature, in enacting 
the part of the Stray Animals Act under which the by-law in 
question was passed, had in mind at all the presence of horses 
upon the highway. The conditions of traffic upon highways 
are much the same in one month as in another. Highways arc 
not only used by “proprietors” but by the public generally, the 
title to them being vested in the Crown by statute, and horses 
or cattle upon the highway arc just us likely to obstruct the 
passage of a traveller who is not a “proprietor” as of one who 
is. The duty imposed by the bylaw upon cattle owners is, 
therefore, a duty towards the proprietors of cultivated land, 
etc., (as set out in sec. 2, sub-see. 14), and not towards the 
public at large.

To avoid a possible misunderstanding, I think I should 
mention that most of the foregoing does not apply to Part VIE 
of the Stray Animals Act, which contains special provisions 
concerning stallions over 1 year old, bulls over 8 months old 
.•uni all animals suffering from infectious diseases. As to those 
animals the prohibition from running at large is absolute and 
independent of any by-law, the right to distrain and impound 
is given to “any person,” and the owner of the animal running 
at large is made liable to a penalty upon summary conviction).

Rearing all this in mind, and assuming for the moment that 
horses upon the highway come within the provisions of the by­
law. we have now to determine whether the appellant's horse 
was running at large at the time of the acculent. By referring 
to the language of see. 2 sub-sec. 15 cited above, and applying 
it to the circumstances of this case, the question to be decided, 
is whether the horse was “in direct and continuous control of 
u herder” when the accident occurred.

C.A.

OllADTIlVK

Rl’SHBIIAK.

Turgeon, J A.

Now the evidence shows that the appellant had just turned 
these six horses from the field on to the highway in order to 
drive them along the highway to his stables. lie turned to
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Sask. close his gate by adjusting the wires, and while so eng;t I 
the collision occurred. It is very hard to tell from the evidence

___ of the appellant just how long this operation of closing he
Obauchuk gate lasted. He says it may have lasted 5 or 10 or 15 mini 
Rvnhniak. or a"a'n> *IC saXN. it may have lasted one minute. In any ev m

----- it appears from his evidence that the horse in question li.nl
Tmgeon, j.a. proceeded about 60 or 70 feet from the gate when the aen.

happened. We cannot, 1 think, shut our eyes to the eondil ns 
which are well known to prevail in this Province regarding 
the “herding” of cattle. A “herder” is a man in chai _• «.f 
a number of animals grazing or travelling together. One n t 
in my opinion, may be the “herder” of more than 6 Ih-rses 
travelling or grazing together and be in direct and contin n 
control of his herd sufficiently to satisfy the requirement*. « 
the Act, assuming, of course, that I have correctly apprehend 
ed the object of the (Legislation), without having each Iioim* 
under such a measure of control that it cannot jump or run 
or cross a road. The very idea of “herding” in my opinion 
excludes the probability of any such rigorous degree of con 
trol. If at the precise moment that this appellant was closing 
his gate, and immediately before the accident happened, a 
“proprietor” had chanced to pass that way, could he have law 
fully distrained these horses for running at large in violation 
of the by-law ? In my opinion, he could not, and this, I think, 
is the test which must be applied in order to ascertain whetinv 
or not the appellant was violating the by-law. Upon this ques­
tion, then, my finding would be that the appellant was not 
committing a breach of the law when the accident occurred.

Hut even if I should be wrong upon this question of herd 
ing, and still assuming that this part of our Stray Animals' 
Act applies to horses on highways, I think that the mere find 
ing as a matter of fact that the horses were running at large 
in violation of the by-law when the collision occurred will m 
render the appellant liable for the damage suffered by ih" 
plaintiff. The well-known case of Cox v. Burbidye lSt;:; ill 
U.B. (N.S.) 431, 143 E.R. 171, 32 L.J. (C.P.) 89, 11 XV.K. 4 !». 
which has been approved of and followed through a long line 
of decisions, is authority, I think, for the view I am expressing 
here. In that case the defendant’s horse strayed upon the 
highway and kicked the plaintiff. Section 74 of the English 
Highway Act of 1835, ch. 50, in force at that time, prohibited 
the straying of horses upon public highways and provided for 
the impounding of horses so straying. In the course of his 
judgment in favour of the defendant, Erie, C.J., at pp. 435. 
436, says:—
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“Ah between the owner of the horse ami the owner of the Bask, 
soil of the highway or of the herbage growing thereon, we may
assume that the home was trespassing: and, if the horse had ___
done any damage to the soil, the owner of the soil might have Obadtmvk 
had a right of action against his owner. So. it may lie assumed rvhsjiiak.
that, if the place in question were a public highway, the owner ----
of the horse might have been liable to be proceeded against rurreon' ,A 
under the Highway Act. But, in considering the claim of the 
plaintiff against the defendant for the injury sustained from 
the kick, the question whether the horse was a trespasser as 
against the owner of the soil, or whether his owner was amen­
able under the Highway Act, has nothing to do with the case 
of the plaintiff.”

Later on at pp. 436, 437, he gives a summing-up of the law 
on the subject, which E think it is not out of place to quote 
at length here, despite the fact that it states well-known and 
well settled principles, as in my opinion it applies very closely 
to the facts of the case at Bar:

“To entitle the plaintiff to recover, there must be some af­
firmative proof of negligence in the defendant in respect of a 
duty owing to the plaintiff. But, even if there was any negli­
gence on the part of the owner of the horse, 1 do not see how 
that is at all connected with the damage of which the plain- 
till' complains. It appears that the horse was on the highway, 
and that, without anything to account for it, he struck out and 
injured the plaintiff. I take the well known distinction to 
apply here, that the owner of an animal is answerable for any 
damage done by it, provided it l>e of such a nature as is likely 
to arise from such an animal, and the owner knows it. Thus, 
in the case of a dog, if he bites a man or worries sheep, and 
his owner knows that he is accustomed to bite men or to worry 
sheep, the owner is responsible; but the party injured has no 
remedy unless the scienter can be proved. This is a very fam­
iliar doctrine; and it seems to me that there is much stronger 
reason for applying that rule in respect of the damages done 
here. The owner of a horse must be taken to know that the 
animal will stray if not properly secured, and may find its way 
into his neighbor's corn or pasture. For a trespass of that 
kind, the owner is of course responsible. But, if the horse 
does something which is quite contrary to his ordinary nature, 
something which his owner has no reason to expect he will do, 
he has the same soit of protection that the owner of a dog has: 
and everybody knows that it is not at all the ordinary habit 
of a horse to kick a child on a highway. I think the ground 
upon which the plaintiff’s counsel rests his case fails. It* re-
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duces itself to the question whether the owner of a hors- js 
liable for a sudden act of a fierce and violent nature which i> 
altogether contrary to the usual habits of the horse, withm 
more. ’ '

Among the many cases in which the decision in Cox v. Hk, 
bulge was considered and approved, 1 think it well to refer to 
the case of Heath's Garage, Ltd. v. Hodges, [1916] 2 K.B. ,U. 
85 L.J. (K.B.), 1289, which deals to some extent with the n 
ditions crcatetl in recent years by the advent of autour .le 
travelling. In his judgment, Neville, J., expresses himself r -m 
this feature of the case, at j). 382, as follows:—

“There is no doubt that the advent of motor cars has gr« l\ 
increased the danger resulting from the presence of loose an­
imale on the road owing to the speed at which the cars ti 
and the difficulty shared by man and beast of avoiding tl i 
It was only yesterday, however, that, as mechanically propelled 
carriages, the right of motor cars to use the road was mi 
to conditions which rendered great speed unattainable, a I 1 
think that to-day those who use them must take the roati- a> 
they find them and put up themselves with such risks a - il 

speed of their cars occasions not only to themselves but t<- • >1 li­

er*. The prima facie harmlessness of domestic animals a- l>. 
quenters of the highway is, I think, established as a legal • !< 
trine.’ *

x I take it then that, despite the increased danger which at­
tends both travellers and stray animals on account of tin it
growth of motor vehicle traffic, the rules to be applied v-
termining issues between the driver of a vehicle and the u;r 
of an animal in case of a collision upon a public highway , • 
remained unchanged. The owner of an animal of mild nature, 
such as a horse, is prima facie liable only for such dan is 
the animal is likely to commit if allowed to stray, lie U j• ie- 
siimcd to know that a stray horse will trespass upon tin •• 
of others and damage pastures and crops and kick other I r>o*. 
But lie is not answerable for acts which the animal i <1- 
which are contrary to its nature, such, for instance, as : 
of a horse kicking a person, unless it can lie shown th v 
knew of the existence of this vicious propensity in the a mal. 
which in reality took it out of the class known as animals man- 
suetae naturae.

The only evidence we have as to how the accident in tl.-- ca*e 
at Bar occurred is that of the respondent himself. li says 
that he was travelling at a rate of between 18 and 25 n ia an 
hour. The lights of his automobile were burning briglu ami 
he could see the road a considerable distance ahead. I I 1 -d
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was dear, no horse or other obstruction being in sight. Ac­
cording to this, then, the horse was to the side of the road and 
outside the range of his vision. The horse was not in front of 
him at any time. Suddenly, he says, the horse jumped, (evi­
dently from the side of the road), upon the engine of tlie auto­
mobile. falling in such a position that its hind feet went 
through the wind shield and almost struck the respondent, who 
was driving. The horse was so completely on top of the car 
that it remained in that position and was carried along until 
the ear stopped. We have here a state of facts somewhat sim­
ilar to the facts in Heath’s Oarage v. Hodges, supra, where, in 
the language of Neville, J., some sheep “charged” a motor car. 
It cannot be maintained, in my opinion, that such an act by a 
horse as the respondent describes here is an act in accord witii 
the ordinary nature of a horse. On the other hand, there 
is no evidence that this horse had ever committed such an act 
before or that its owner knew that it was accustomed to do 
such things. In my opinion, we have to do here, to make fur­
ther u<e of the words of Erie C.J. in Cox v. Burbidge, supra, 
“with a sudden act of a fierce and violent nature which is alto­
gether contrary to the usual habits of the horse.” No scienter 
having been proven against the appellant, he cannot be held

Counsel for the respondent cited as an authority against the 
conclusion at which I have arrived the case of Turner v. Coates,
|lid?! 1 K.B. 670, 86 L.J. (K.B.) 321. In that case the animal 
in question was a young unbroken colt, which was permitted to 
stray upon the highway in the dark and which, being startled 
by the light of a bicycle, ran suddenly across the highwav and 
collided with the plaintiff, who was riding the bicycl But ii. 
reality this case \yas decided in favour of the plaintiff upon the 
ground that it is the natural propensity of a young, unbroken 
colt to do what the defendant’s colt did, that this propensity 
in sin'll a colt is well known to exist. I think the facts of I hat 
case are clearly distinguishable from those in the case at Bar.

My attention has also been called to the Ontario case of Vat- 
ter son v. Fanning (1901), 2 O.L.R. 462. In the first, place I 
must say, with all due deference to the Judges who decided 
that ease, that I think there is a tendency in the comments they 
make upon the case of Cox v. Burbidge, supra, to limit unduly 
the effect of the pronouncements there made by the English 
Judges. I think there can be no doubt, as will appear from the 
first quotation made by me in this judgment from Cox v. Bur- 
bidye, that the principles laid down in that case were so laid 
down upon the assumption of fact that the horse who kicked 
the plaintiff was either trespassing upon a private road (not
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belonging to the plaintiff) or unlawfully at large upon a public 
highway, the fact as to whether the road was public or private 
being left undetermined by the evidence. This is borne out, 
I think, by what appears in the judgments in Heath's f. / , 
Ltd. v. Hodges, supra, which was decided much later than tin 
Ontario case. I am satisfied, however, from a careful perusal 
of the Ontario case that it does not really decide anything dif­
ferent from what 1 am holding in the case at Bar. In thi> On­
tario case the evidence showed that the defendant’s horse cM-up* 
ed from his field to the street, and being frightened by a buy 
ran upon the sidewalk and knocked down and injured the 
plaintiff. A by-law of the city of Hamilton, where the ae 
cident occurred, prohibited the running at large of horses with­
in the city. Osler, J. at p. 464, makes a distinction regard in: 
the defendant’s liability, which 1 think is applicable to li t* case 
before us, between the case of an animal trespassing upon pri­
vate property, and that of an animal at large upon a street or 
highway the title to which is in the Crown:—

“It is not necessary, nor is it in my view accurate, to speak 
of the horses as being trespassers on a street, the whole title to 
which is in the public, either the Crown or the municipality. 
That would give the plaintiff no right of action, though it 
might subject the owner to some form of prosecution In war 
of indictment for a nuisance or for infringement of the muni­
cipal by-law against such animals being allowed to run at large. 
It is enough to say that they were unlawfully on the street in 
consequence of the negligence of the owner, and that the dam­
age suffered by the plaintiff was the natural result of, or prop­
erly attributable to, such negligence, having been caused by 
just what horses would be likely to do under the circumstances. 
The gist of the action is not trespass but negligence, and there­
fore, in considering whether the defendant is to be liable for 
the damage, we must .see that it is such as might reasonably be 
expected to follow the negligent act.”

As to the result which follows when an animal is a trespas­
ser upon the land of another and causes injury to the other's 
property, he quotes from Addison on Torts, G ed. p. 129. where 
the author refers to Lee v. Riley, (1865) 18 C.B. (N.S. 7-2. 
144 E.R. 629, 34 LJ. (C.P.) 212, 13 W.R. 51 and Ellis v. Lot- 
tus Iron Co. (1874), 44 L.J. (C.P.) 24, L.R. 10 C.P. 10, 2 \ WJL 
246:-

“ Where an animal is a trespasser, it is immaterial that an 
injury done by it is due to the animal’s vice. The owner in 
such a case is liable for all the damage it may do, whether the 
damage is such as may reasonably be expected from the nature
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of the animal or is due to mischievous propensities of which the 
owner is ignorant.”

But the case is different when the plaintiff’s right is founded 
not upon the trespass but upon negligence, as was the case in 
Cox v. Burbidge, supra.

Then, applying the principles of law as lie conceives them 
to the facts of the case, the Judge says at p. 463, as follows:

“The case is different, in my opinion, from that of a horse 
biting or kicking a person on the street in such circumstances, 
the damage was just such as might naturally and reasonably 
lie expected to be caused by horses running along the street 
uncontrolled.”

He refers to the horses being upon the sidewalk which is 
sppn m to foot-passengers.

In the view I take of the matter, the ease at liar is not differ­
ent from, but is in the same class as, “that of a horse biting 
or kicking a person on the street in such circumstances.” The 
difference affects the doctrine of scienter : in the Ontario case 
the Court held that the facts proved did not raise the ques­
tion of scienter ; in my opinion the facts of our case do raise it. 
1 think, therefore, that the appeal should be allowed with 
costs, and the judgment in favour of the plaintiff upon his 
claim in the Court below set aside and judgment entered for 
the defendant dismissing the plaintiff’s action with costs.

Lamont, J.A.:—I concur in the conclusion of my brother 
Turgeon that this appeal should be allowed and desire only to 
say that in my opinion where the statute prohibits the running 
at large of animals the prohibition extends to the highway as 
well as to other lands. What is meant by running at large is 
defined by the Stray Animals Act sec. 2 (15). An examination 
of that definition leads me to the conclusion that a farmer who 
drives his horses on to the highway through a gate in his field 
and who remains behind them only long enough to close the 
gate during which time the horses get only 60 or 70 feet away 
from the gate, as the evidence shows was the case here, cannot 
he said to have permitted his horses to run at large upon the 
highway.

The animals being lawfully upon the highway and there be­
ing no evidence of any negligence on the part of the defendant 
in respect of any duty owing to the plaintiff or any evidence 
from which it could be inferred that he knew or ought to have 
known that his horse would be likely to do the act complained 
of, the defendant cannot be held responsible for the damage 
done to the plaintiff’s automobile.

McKay, J.A., eoncures with Tvrgeon, J.A. Appeal allowed.
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WALKDKN v. WALKDKM.

Alberta Supreme Court, Walsh, J. January II, I92J.
Divorce and Separation (8IV—41)—Adultery—Condonation Mi:AX. 

mo of—Proof.
Condonation of adultery means a blotting out of the offence so 

as to restore the guilty party to the position which he h she 
occupied before the offence was committed, and therefore i u|.!> 
proof of conjugal cohabitation necessary. A husband who u n 
learning of his wife’s adultery determines to punish and n i„r. 
give, and whose subsequent conduct is directed to acquir ; ad­
ditional evidence as to her infidelity with a view to pui Mm: 
her cannot be said to have condoned the previous offences, altliomrn 
there has been no change in his relations to her other t!...n ,,n 
unexplained abstinence from sexual intercourse.

[Keats v. Keats (1859), 1 Sw. & Tr. 334. 164 E.R. 754; I lulls 
Hall (1891), 60 L.J. (P.l 73; Cramp v. Cramp, f 1920J i r- 
Moran v. Moran (1920), 52 D.L.R. 339, followed. See Annotations. 
Divorce Law in Canada, 62 D.L.R. 1; 48 D.L.R. 7.]

Action for divorce on the ground of adultery, ami for 
damages.

W. C. Fisher, for plaintiff.
T. J. O'Connor, for defendant.
Walsh, J.:—Without discussing the details of the ex ..!enee 

given in this distressing ease I find that the female dot. ,1am 
was guilty of the various acts of adultery with the eo-resp.ndcnt 
sworn to by the plaintiff and his sons.

Ï had some doubt at the close of the trial as to whether . i not 
the plaintiff’s conduct subsequent to the discovery by him 
his wife’s unfaithfulness amounted to either condonat <.n h 
connivance. It was partly for that reason and partly in the 
hope that some way might lie found to bring about n- I 
ciliation between these people that I reserved my jin!
I am told now that all hope of the latter is out of the quest inn. 
and so I must dispose of the case.

The plaintiff’s first suspicion of his wife was on the n lit of 
August 31 last. He was satisfied from what he saw ami heard 
then that on that night she had committed adultery with the co­
respondent. On the following two nights the sa thins 
happened to his knowledge. He continued to live with L . how- 
ever, until October t\ after August 31 he never had. a>
I find, sexual intercourse with her. Except in this respect hi* 
treatment of her was in no sense different from that ulm*h ha 1 
prevailed up to August 31. They lived together and dept t> 
pet her. He did not let her know that he was acquainted with 
her wrong-doing or even allow her to suspect that he was until 
October 6. the day upon which this action was started, and . wire 
of the statement of claim was made. That morning bcf.t. it was

54
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served he kissed her. His explanation of this is that it was a 
goodbye kiss, and I believe him. The commencement of the 
action vame to her as a complete surprise. Even after it was 
started he and she lived in the same house, but he did not 
thereafter sleep with her. On September 4 the co-respondent, 
who was living with these people, wanted to leave the house and 
go elsewhere to live because of a row which the plaintiff had with 
him over his familiarity with the plaintiff’s young daughter, but 
the plaintiff begged him not to do so. At another time when 
the plaintiff talked of going to England he asked the co- 
respondent to stay on in the house during his absence, but his 
evidence is not clear as to whether this was before or after 

d.
His excuse for all this is that until the night of October 4 

he had no witness but himself to the acts of adultery to which 
lie swore, lie realised the futility of charging the guilty pair 
with their wrong-doing on his own unsupported evidence, much 
less of instituting proceedings for divorce, for he felt that they 
would deny it and that his oath would not prevail against 
theirs, and so he decided to let things run and he encouraged 
the co-respondent to stay until his sons came home, when they 
could see for themselves how things were and perhaps be able 
to witness some act which would supply the needed corroboration 
of his story. That opportunity came on the nights of October 
4 and 5, when his sons witnessed the final acts of adultery, which 
arc in evidence before me. I think that the plaintiff is 
honest in the reasons given by him for this conduct, arid I 
therefore accept them.

ruder ordinary circumstances it would be unnecessary for 
me to concern myself with the question whether or not the 
plaintiff by his conduct between the first known acts of adultery 
in August and September and the final acts in October, condoned 
the earlier offences, for they could dearly be revived by the 
later acts of which there has been no condonation. Condonation 
is said to be the conditional forgiveness of a known matrimonial 
offence, the implied condition being that no further matrimonial 
offence shall be committed. In the facts of this case as I find 
them the former offences were, but for the question of the plain­
tiff's connivance in these later acts, revived by them. The 
later offences were, however, clearly brought atsmt by the plain­
tiff's connivance. Not only did he persuade the co-respondent 
to remain in his home for the avowed purpose of facilitating 
the commission of similar acta by the guilty pair when other

m
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Alu. witnesses besides himself might be present, but upon one of the
8.C. nights in question and in order to give them the desired oppor­

Wai.kdfn
V.

Wai kdk*.

tunity he and his son ostensibly left the house, but in re.ilitv 
concealed themselves in the cellar, and when their ears told them 
that this op|>ortunity was l>eing taken advantage of. tliex left

Walah, J.
the cellar and put themselves in a position to give the evidence 
of wrong-doing, which I have accepted. Under these ci remu­
ât ances I do not think that these later offences can afford the 
plaintiff any ground of substantive relief or revive the former 
offences if there was condonation of them. It appears to me 
necessary, therefore, that I should decide the question of con­
donation of the earlier acta, for it is upon them alone that the 
plaintiff in my opinion is entitled to succeed if at all.

The leading authority on the question of condonation is KeuU 
x.Keatn (1859) 1 Kw. & Tr. 334, 164 B.R. 754 ; 28 L.J. (l\\ M. 
57. 7 XV.R. 377, the earliest decision on the point under tic Act. 
which has been consistently followed ever since, the Court of 
Appeal having followed it as late as 1920 in Crocker v. Cruckir, 
[1921] 1*. 25. The Judge Ordinary, Sir C. Creeewell, U 
ing the jury in the Keats case said at p. 61 (28 L.J. (I\fc M.

“I have come to the conclusion that condonation means n 
blotting out of the offence imputed so as to restore the offcmlinij 
party to the position which he or she occupied before the 
offence was committed. The term ‘forgiveness’ has very often 
been used as synonymous with ‘condonation’ but I think that 
‘forgiveness’ as it is commonly current in the English language 
does not fully express the meaning of ‘condonation*. A person 
may forgive in the sense of not meaning to bear ill will or not 
seeking to punish, still being far from meaning to restore the 
guilty party to his original position. A master may forgives 
clerk or a servant who has robbed him ; he may say ‘ I forgive 
you* without having the slightest intention to restore him to 
the position he had forfeited: 1 take it that ‘condonation’ 
would mean more than that. To use the language of Lord 
Stowell it is like releasihg a debt ; it makes it as if the debt 
had never existed.”

This charge was approved on appeal. The Lord Chancellor 
in giving his judgment in appeal says at p. 79 (28 Li.
(P.4M. ft

“I think that the forgiveness which is to take away the 
husband’s right to a divorce must not fall short of reconcili­
ation and that this must be shewn by the reinstatement of the 
wife in her former position which renders proof of conjugal co­
habitation or the restitution of conjugal rights necessary.-’
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Lord Sterndale, M.R., in approving of this judgment in Alta.
Crochu v. Crocker supra at p. 3.1 says: “The Lord Chancellor g(,
there meant not that he adopted a meaning of ‘conjugal co­
habitation’ which necessarily involved sexual intercourse, but w xl ,;m 
that lie meant the resumption of conjugal cohabitation as to wai * 01 

restore the offending party to the same position.............”
In liait v. Hall (1891), GO L.J. (1*.) 73, tlie condonation 

relied upon was that the petitioner had slept with his wife on 
the two nights immediately following the discovery of her in­
fidelity ( though he did not have sexual intercourse with her on 
either occasion) his excuse being that he was so distressed by 
her disclosures that he hardly knew what he was doing. The 
presiding Judge in charging the jury after quoting with ap­
proval some of the words of the charge in Keats v. Keats, supra, 
went on to say (at pp. 73, 74)

“It really comes to this ; that if with full knowledge of his 
wife's adultery a man nevertheless says ‘I shall pass this by, 1 
forgive it; I wish to treat my wife as if it had never happened 
if he does that then he bars himself of his remedy, lie cannot 
take that view with regard to his wife and then afterwards 
for no reason or no sufficient reason, change his mind.”

This charge was also approved on appeal. Lindley L.J., after 
referring to the fact of the petitioner and his wife sleeping 
together on these two nights said, at p. 74: “The learned 
Judge did not lose sight of what is the real fact to be got at 
in such cases. It is forgiveness. And although in ninety-nine 
<nm*s out of a hundred the fact that the parties slept together 
after the husband became aware of the wife's adultery would 
raise a very strong presumption of forgiveness, nevertheless 
there may he circumstances to rebut that presumption.”

Crump v. Crmap, 119201 1». 158, 8!) L.J. (P.) 119, is the 
most nvent English case I have been able to find on the sub­
ject. In it Mcl-ardie, J. exhaustively reviews the authorities.
Although the petitioner, the husband, did not forgive his wife.
In* had sexual relations with her after knowledge of her adultery 
and the Judge held that condonation must be conclusively pre­
sumed from that fact. He took occasion to express his dis­
agreement with the generally accepted definition of “forgive­
ness.' He says, at p. 169:—

“The truth of the matter appears to be that condonation is 
not conditional forgiveness but a conditional reinstatement of 
the oflVnding spouse. The word ‘forgiveness’ in the decisions 
must 1 think be regarded as employed in a technical sense with
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AlU. the juristic purpose of defining condonation, although 1 .it*
8.C. that it is frequently used in the judgments in the sen- «m

Walk writ
ployed by ordinary laymen.”

In Moran v. Moran, (1920), 52 D.L.R. 339, my brother
Waikdm. Simmons held under the authority of Keats v. Keats, iipm,
Walsh. J. that condonation had not in the facts of that case taken place.

My difficulty is to properly apply the principle established 
by these authorities to the facts of this particular case for they 
differ so entirely from those of any case which I have been able 
to find. My best conclusion, after the most careful and anxious, 
thought, is that there has been no condonation. The plaintiff in 
my opinion never determined to forgive the wife. On the 
contrary I think that from the first his determination vu* the 
other way, to punish and not forgive. There, of course, is im 
communication to her of an intention to forgive an fence 
which she did not know he was aware of and wh h he 
had decided not to forgive. After all, I think ii gets 
down to the question whether or not his excuse for his « minet 
is accepted as a true and reasonable one under the circum-unices.
I would say without hesitation that with his conduct unexplained 
or explained unsatisfactorily, condonation would be almost con­
clusively presumed, for I do not see what other presumption 
could arise in the case of a man who, knowing of three separate 
and distinct acts of adultery on the part of his wTife, lives with 
her for more than a month after the last of them with no wml of 
complaint uttered by him and no change in his relations towards 
her other than his unexplained abstinence from sexual inter­
course with her. On the other hand, these circumstances are 
capable of explanation, which, if given, destroys this presump­
tion, and that, I think, is the case here. The fact that soon 
as the sons returned the story of their mother a wrote,-doine 
was communicated to them and steps were taken to confirm it at 
the first opportunity, convinces me that the husband’s <•< • >traint 
during the intervening period was due to the cause which he 
alleges, and destroys any other presumption that might other­
wise be drawn from his conduct.

There will be the usual judgment nisi to become absolute in 
six months and an order giving the plaintiff the custody of the 
infant children until further order. There will he judgment 
against the co-respondent for $5,000 damages and costs.

Judgment an <1ing1g
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IM KAOSKV v. PKRA1WKV.
Saskatchewan Court of Appeal, Haultain, CJ.S., Turgeon and 

McKay, JJ.A. Kovember H, Wtl.
Covbts (8 I A—2)—Jurisdiction in divobcb actions—Fiat for in­

terim ALIMONY—FORMAL ORDER NOT IN ACCORDANCE WITH
fiat—Application to amend—Appeal.

Where on an application for defendant's costs in an action 
by a husband for divorce a Judge of the King’s Bench has given 
his flat for such costs and it is contended that the formal order 
does not conform to the flat but is in excess of it, the proper 
course is to apply to the Judge of the King’s Bench to vary the 
order in accordance with the terms which he intended to express 
in the language used by him in the flat, and not to appeal from 
the order to the Court of Appeal.

Divorce and separation (8 VB—62)—Action hy husband—Interim 
alimony—Poverty of parties—Order for payment hy Jvim.e 
oe King’s Bench—Appeal.

An order for interim alimony of $20 per month made by a Judge 
of the Court of King's Bench in an action by a husband for 
divorce will not be interfered with by the Court of Appeal, where 
the wife is in a state of poverty, although the husband contends 
that he is working for only his board, lodging, clothing and small 
spending money, and should not be made to pay on account of 
his poverty.

fSccrcst v. Sccrcst (1912), 5 D.L.R. 833, followed. See Anno­
tations on Divorce, 48 D.L.R. 7, 62 D.L.R. 1.]

Appeal from the judgment of Taylor, J. granting interim 
alimony and costs in a divorce suit. Affirmed.

IV. li. Kinsman, for appellant.
l\ II. (lordon, for respondent.
The judgment of the Court was delivered by
Tirueon, J.A.In this case the plaintiff (appellant) sued 

his wife, the respondent in this appeal, for divorce, alleging 
against her the usual ground of adultery, and the defendant 
Hydai for damages for enticing the wife away and alienating 
her affections. On February 16 the wife’s solicitor gave notice 
of an application to be made to a Judge of the King’s Bench 
in Chambers for the following order:—

"1. That the plaintiff pay the said defendant's solicitor the 
sum of $’200 on account of the said defendant’s costs of defend­
ing the action herein for the said defendant, and give a further 
sum of $200 as security for the costs of the said defendant. 
Wasylka Peradsky. m

2. That the plaintiff be ordered to pay to the said defend­
ant, Wasylka Peradsky’s solicitor the sum of $20 per week for 
the said defendant Wasylka Peradsky’s use as alimony pending
action.

3. Such further or other order relative to the payment of 
interim costs, security for costs and interim alimony.”

22—63 d.l.r.
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This application was heard by Taylor, who gave his Vit 
as follows: —

“April 13th, 1921.
Order to go. Plaintiff pay $200 for allowance for de - ml 

Pi it xiink y. costs *nd interim alimony at rate of $20 a month.-', K.
Tax lof, J.

Turrwii, j.A. Leave to either party to appeal.— G.H.T.”
Subsequently the wife’s solicitor took out a formal order dat­

ed April 16, 1921, the material parts of which are as follows:
“It is hereby ordered that the above named plaintit: <lo 

forthwith pay to the defendant Wasylka Peradsky, or In -,| 
ieitors, the sum of $200 as and for her interim costs and «lis- 
burse ment § in connection with this action.

It is further ordered that the defendant tlo forthwith p to 
the plaintiff the sum of $100 as and for arrears of interim ali 
mony since the date of service of the writ of summons upon 
the defendant up to this date.

And it is further ordered that the said plaintiff do <• tie 
15th day of May, and on the 15th «lay of each suer* m_' 
month thereafter until the hearing or «.liter déterminât *.f 
this action, pay to the defrndant, Wasylka Permlsky. to 
whom she may appoint at the Town of Canora, in the IV nee 
of Saskatchewan, the sum of $20 as ami for interim id, uony 
up to the trial of the action and the judgment or otli- nd 
judication thereon.”

The plaintiff appeals from this order on several ground tl:e 
first of which is that the formal order does not conform the 
Judge's fiat hut is in excess <»f it. As to the payment • *200
for costs, lie argues that this payment was meant to In- m.i.li- 
into Court as security for the wife’s costs, to he pai«l out !<• her 
upon taxation only. As to the alimony he says that the 
Judge's fiat intended the alimony to he paid from tin date 
of the fiat only and not retrospectively from the date ■ 1 the 
service of the writ of summons. Upon the merits of 11 ap­
plication he c<mten<ls that the plaintiff is mit possessed o any 
property or income and shouhl, for that reason, he allowed 
to furnish security for the wife's costs instead of making a 
payment in money and be rtdieved altogether from tin obli­
gation of providing interim alimony.

In so far as the first grouml of appeal is concerned, the re 
spondent objects that no appeal lies to this Court, hut that 
the appellant should, instead, have applied to Taylor. !.. in 
Chambers to have the formal order varied in so far as i may 
not conform to the Juilge’s fiat.

There is no doubt that this course was open to the appellant

j
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and, in my opinion, lie should have taken it. The term* of 
the formal order were not settled by the partie*, or by the 
Registrar in the presence of both parties, before the same was 
taken out. The order was taken out by the respondent's sol­
icitors and the first notice the appellant ’e solicitors had of its 
contents was when the order was served on them. An applica­
tion lay, therefore, to the Judge of King’s Bench to have it 
determined by him whether the order issued was in fact in 
accordance with the order pronounced. Such an application is 
not an application for a rehearing which the Judge cannot en­
tertain once the formal order has been taken out, but is merely 
n?i application to have the record corrected so as to make it con­
form to the fiat issued by the judge. (Be Swire, Mellor v. Swire 
11 8S5), :m Ch. 1). 239; JO W.K. 525; l'renton Banking Co. v 

1895] 1 ( h. I». HI, • i U. « k 19S i ; u K 
There is great doubt in my opinion, whether an objection of this 
nature to the formal order can be considered to lie matter for 
appeal to be entertained by this Court. In the case of llatlon v. 
Ilnrns ([1892] A.C. 547, (il L.J. (1\(\) 24), judgment had 
heen recovered on a bond for Cl.000 conditioned to secure £500 
ami interest at 6'#. A decree was taken out providing that the 
debt of £500 with interest “until paid” was a charge upon 
the debtor’s lands. This decree should have provided, (al­
though the judgment pronounced said nothing upon the point), 
but did not provide, that the amount of the charge should not, 
in any case, exceed in the aggregate the sum of £1,000, the 
amount of the bond. In the course of years the amount pro­
vided for in the formal decree aggregated £1,775, a sum much 
in excess of the real sum intended to lie awarded in the judg­
ment on which the decree was founded. Hatton, who was entitl­
ed to the benefit of the decree applied to have this whole sum 
of £1,775 paid out to him. Objection was taken, ami the matter 
finally reached the Judicial Committee of the Privy Council. 
It was there held that the Court which had granted the orig 
inal judgment, or the Court which by the provisions of the 
Judicature Acts had inherited the powers of that Court, was 
the proper Court to entertain an application to correct the de­
cree by reducing it to the amount intended to be awarded by 
the judgment pronounced. At p. 560 of the report, Lord Wat­
son says as follows:—

“When an error of that kind has been committed, it is al­
ways within the competency of the Court, if nothing has in­
tervened which woidd render it inexpedient or inequitable to 
do so, to correct the record in order to bring it into harmony 
with the order which the Judge obviously meant to pronounce.
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The correction ought to be made upon motion to that elïcct 
and is not matter either for appeal or for rehearing. The law 
upon this point was fully and satisfactorily discussed by the 
late Lord Justice Cotton in Mellor v. Swire, 30 Ch. D. 2311. an 
authority which appears to me fully to bear out the proposi 
tion I have just stated.”

However the parties before the Judicial Committee consent­
ed to allow the matter to be disposed of by the Committee; this 
was done and the amount of the decree reduced. Lord Watson 
has the following to say upon this point at p. 561 ;

“Seeing, however, that the parties have enabled us finally 
to dispose of this appeal, it becomes unnecessary to discuss the 
point farther, or to consider whether the appeal Court, \\lu-» 
the ease was before it, would have had jurisdiction to correct 
the decree.”

The parties in the ease at Bar have not consented to haw tin- 
matter disposed of by this Court, and, in any event, 1 think 
the proper course to pursue is to have it referred to the Judge 
of King’s Bench so that, if necessary, the present formal ri­

der may be varied and an order settled in accordance with the 
terms which he intended to express in the language u>«-1 by 
him in his fiat of April 13, 1921. This language is not at all 
precise, and if we were to give effect to it we should fed con 
strained, no doubt, considering that it provides for tin- pay 
ment of money, to give it the restricted interpretation contend 
ed for by the appellant. But when wc bear in mind tin- wide 
discretion which the Judge of King’s Bench enjoys in tin- 
matters involved in the application which was made to him 
such an interpretation might well turn out to be unfair i • tin- 
respondent, in so fur, particularly, as the payment of alinmin 
is concerned. 1 think, therefore, that that part of the cas.- lie 
fore us which is baaed upon an allegation of <lis< rvpaii x In- 
tween the fiat and the formal order should l>e referred to the 
Judge of King's Bench for his consideration.

On the merits of the case, the appellant contends that he 
should not be made to pay alimony or money for costs on ac 
count of his poverty. He states that he is working at farm la 
hour for his father, and that his only remuneration consists 
of his hoard, lodging, clothing and small spending mom y. I 
may save another hearing of the merits of this case before us 
by expressing my opinion here that the discretion of the Judge 
of King's Bench to order the payment of money should not 
be interferred with for the reasons advanced by the appellant 
in the material contained in the appeal book. Whatever cau­
tion may lie exercised in England before an order for aluiony
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is made, owing to the faet that failure to comply with the or- BXî. 
der may entail imprisonment, I agree with the opinion ex- 
pressed by Beck, J., in Sccrest v. Secrest, 5 D.L.R. 833, that as 
no such consequences can follow here, different considerations 
must apply, (ch. 83, 1918-1!) (ttask.); (>. Code of Canada 
eh. 146, sec. 165). Apparently the appellant is a young, able- 
Ih divd man, and I can see no reason why he should not be com­
pelled to make an effort, at least, to furnish some support pcwd- 
rnte life, to his wife whom he has aecused of adultery, who 
denies the charge and is defending herself against it, and who 
is in a state of poverty with her one year old child.

The appeal should be dismissed with costs.
A mitral d ism issal.

DAVY v. DAVY.

British Columbia Supreme Court, JUurphy, J. January J, /PJJ. 
DIVORCE AND SEPARATION (JVC—G5) — DIVORCE SILKS OK BRITISH

Columbia—Rule 26—Application—Jurisdiction ok Court to
OSANT APPLICATION FOB EXAMINATION OK WITNESSES IN SUPPORT 
OK PETITION EOS PERMANENT ALIMONY BEFORE THE TRIAL OF THE

Rule 26 of the British Columbia Divorce Rules applies only to 
proceedings for alimony pendente lltc In dissolution cases when 
it Is sought to examine witnesses In support of an alimony petition 
previous to the hearing of the cause. An application under this 
rule to examine witnesses In support of a pet it ion for permanent 
alimony prior to the trial of the cause will, therefore, be refused.

| See Annotations on Divorce, 48 D.L.R. 7, 62 D.L.R. 1.]
Divorie and Separation (|VB—61)— Divorce action—'Wife petitioner 

—Application to compel respondent to deposit a sum to 
SECURE COSTS OF SUIT—JURISDICTION OF COURT TO GRANT.

The Supreme Court of British Columbia has no jurisdiction to 
grant an application by a wife who Is petitioner for divorce that 
the respondent be ordered to pay Into Court a sum of money to 
secure her costs of suit even though It be shewn that the wife 
has no separate estate and the husband has means to comply with 
■ ..... 1er If made.

[SJiarpr v. Sharpe (1877), 1 B.C.R. 25, followed; Sheppard v. 
Sheppard (1908), 18 B.C.R. 486, referred to.]

Application by wife who is petitioner for divorce that re­
spondent In* ordered to pay into Court a sum of money to se­
cure her costs of suit. Refused.

Application under Rule ‘26 of the British Columbia Divorce 
rules, by a wife to examine witnesses in support of her peti­
tion for alimony prior to the trial of the case. Refused.

Fisher and Juhannscn, for petitioner.
F. C. Mayers, for rex|>ondent.
Murphy, J.Application by wife who is petitioner for di-
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vorce that requmdent lie ordered to pay into Court a sum of 
money to secure her costs of suit. Objection —no jurisdoima 
to make such order. Admittedly sueh orders have, at t . 
I»een made in the past, but enquiry has failed to show that 
the point raised was ever argued, much less judicially p.ivs«| 
upon by any «Judge. Sueh deeisions are not binding, parmi- 
larly w hen a question of jurisdiction is raised. See am lion 
iIm «-itvl in /.*, e \. Qmitkêt• (1919), 19 lIL B 
Can. Cr. Cas. 41), 27 B.C.R. 425; and Watt v. Watt (1907 
13 B.C.R. 281 ; Hr Osborne amt Houlett (1880), 1; ( 'h. 
I). 774, at 785, 49 L.«J. (Ch.) 310, 28 W.R. 365. Where
the wife is respondent and has entered an appear» u.. a I 
though she has tiled no answer, the practice is governed hy I! 
58 of the Divorce Rules, which is taken, word for word, from 
the Further Rides and Regulations concerning Divorce I'rac 
tiee made by the «ludges in England and effective as of .Innmin 
11, 1800, and is to lie found in vol. 29 L.J. (I*.), subtitle 
Rules and Regulations, p. 11. In 1865, further rules were pass- 
ed and by R. 158 thereof, a wife who had entered an appear 
a nee could have her costs taxed and get a report made hv the 
Registrar to the Court of what was a sufficient amount of 
money, to be paid into Court, to cover her trial costs. This 
rule, however, apparently, again dealt only with the c»m of a 
wife who was a respondent, since it speaks of her entering an 
appearance as a condition precedent to its operation. 11 
LJ. (P.)« Sub-title Rules and Regulations. This view i< 
strengthened by the fact that on .July 14, 1875, this R. 1 > wa> 
revoked and for the first time, so far as I can ascertain power 
is expressly given by the new R. 158 to make sueh an applica­
tion as this, where wife is petitioner.

1 am indebted to Mr. Mayers, counsel for the respondvnt. f-r 
an exhaustive list of all English decisions on this quest on of 
security for costs before trial, reported from 1858 to 1875 when 
the new rule was passed. There seems to have been hut one 
where wife was petitioner and the suit was for dissolution 
W’here such an order seem* to have been made, viz., Ih/nrortk 
v. Hep worth, 2 Kw. & Tr. 414, 164 E.R. 1057, 30 L.,T. (IV) 198. 
decided in 1861. That ease does not deal directly with the 
question, but a writ of attachment was there directed to issue 
because the husband (respondent) did not put up security for 
his wife’s costs, as ordered. It seems, therefore, that, in one 
instance at any rate, such an order as is here asked for wan 
made in the interval mentioned. It is to be noted that in llrp- 
worth v. /lepuorth, the question of jurisdiction is referred to
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and the position is taken that the worth “or otherwise*' in 
aec. 32 of the Matrimonial ('anses Act, 1857, ch. 85, gives such 
jurisdiction. This decision seems somewhat inconsistent with 
the decision in Weber v. Weber (1858), 1 Sw. & Tr. 21Î) at p. 
221. 164 E.H. 701, 6 XV.It. 867, where the practice of the House 
of Lords was imported into the Divorce Court practice, ap­
parently on the ground that there was no jurisdiction other 
wise to order security for the wife’s costs. She was there a 
respondent. The argument before me rests on the contention 
that these words “or otherwise” in sfcc. 32 gives jurisdiction. 
If the matter rested there, I would lie inclined to proceed with 
the enquiry as to whether the wife has separate estate anti as 
to the ability of the husband to comply with such order, if 
made particularly in view of the fact that such orders have 
liecn made by our Court in the past. Hut my intention has 
lieen called to the proceedings on March 7, 1877, in Sharpe v. 
Sharpe, 1 B.C.R. 25 (set out in Shepfuml v. Sheppard, (1908), 
13 B.C.R. 486 at p. 489) heard before all the then Judges of 
the Supreme Court of British Columbia. There the Chief 
.lustice expressely held the Rules ami Regulations of an English 
Coart are not part of the law of England and are, therefore, 
not in force here. This view must have been concurred in by 
the two associate Judges for tbe cause was ordered to stand 
over until the Court promulgated rules, governing divorce pro­
cedure. The point is emphasized by the fact that the same 
liench on a further hearing ordered the proceedings to be begun 
tie novo under the new rules which had !>een promulgated in 
the meantime—being, in substance, our present rules—and the 
previous petition was treated as a nullity. Such a decision 
cannot lie ignored by a single Judge, and, even if it could, the 
principle on which it is founded was not questioned in argu 
ment and, indeed, I think, cannot be questioned. It follows, 
therefore, that English rules, no matter of what date, have no 
application to our procedure. Now, even granting that the 
words “or otherwise” gave jurisdiction to the English Court, 
that jurisdiction in so far as the matter before me is con­
cerned, was to adopt a certain practice, viz., the practice 
formerly followed in the Ecclesiastical Courts in cases of judic 
ial separation. I do not see that such practice is of any higher 
statutory authority than the rules made by the English Judge* 
pursuant to sec. 53 and other sections of the Acts of 1857 ch. 
85 and 1858 eh. 108. Both rest on the statute for validity. But. 
as stated, a bench of three Judges has decided in Sharpe v. 
Sharpe, supra, that the rules so made are not in force in Brit 
ish Columbia. I fail to see how, in the face of this decision.
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it can l>e said—even granting that the Matrimonial Causes Ait 
1857, imported the former ecclesiastical practice into the I n,' 
lish Courts—that such practice is in force in this Provim 

Further, when the Judges promulgated the Divorce Rule m 
1877 they, as above stated, when ilealing under one set of dr- 
cuinstances with this matter of the wife’s costs adopted the 
English Rule of 18(i0 (our R. 58) hut they made no provision 
for such an application as the present one although they must 
have had before them R. 158 passed in 1875, which is the pros- 
ent English authority for such applications. It is contciidnl 
that the circumstances covered by our R. 58 are not the cimmi. 
stances under which this application is made. 1 agree, but the 
fact remains that the one rule was brought into force whereas 
the English Rule 158, which does not cover the facts at liar, wss 
not. The decision in Sharpe v. Sharpe, and the adoption la­
the Judges of R. 58 of our Divorce Rules and the failure to 
adopt the English Rule 158, despite its then existence for uLnit 
two years in England, forces me to conclude that there is no 
jurisdiction in our Court to make the order asked for, even if 
it be shewn the wife has no separate estate and the husband 
bos means to comply with the order if made. It is strenuous­
ly argued that it is against public policy not to follow the 
unconsidered practice hitherto adopted and reliance is pluwl 
on the language used in this connection in Sheppard v. ship- 
par d, supra, at p. 520 et seq. But, obviously, very different 
considerations, from the stand point of public policy, arise in a 
ease where it is sought to have declared nugatory decrees < f 
absolute divorce granted over a long period of years, from 
those which arise when the point at issue is merely whether or 
not security for costs shall be ordered to be put up before 
trial by a husband respondent. The case of Vernon v. 17/ mo» 
(1914), 6 W.W.R. 1047, shews that the wife’s costs arc not 
payable in any event, but are a matter to lie dealt with by the 
trial Judge. True, it decides that even where the wife i* 
unsuccessful she may in a proper case recover costs from the 
husband, but the case, I think, is authority for the proportion 
that the wife’s costs are not payable de die in diem as they 
were under the ecclesiastical practice ami to that extent sup­
porta my view that such practice is not in force in this prov­
ince. The reason for the rule in the Ecclesiastical Courts is 
stated to have been the common law principle that the husband 
on marriage acquired all the wife’s property, but that reason 
has disappeared as a result of the passage of the Married 
Women’s Property Act, 1882-1883, ch. 75.
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A conclusive answer to this public policy argument in 1 think 
found when it is remembered that it has been decided that 
a wife in a proper ease has the right to pledge her husband's 
credit to obtain a divorce and that such right is in addition 
to all provisions in reference to wife’s costs under the divorce 
jurisdiction. Ottaway v. Hamilton, (1878), 3 (MM). 393, 47 
Ij.J. (C.P.) 725, 2G W.R. 783. Application dismissal.

Mi Ri'iiv, J. Application under R. 26 of the Divorce Rules 
by wife to examine witnesses in support of her petition for ali­
mony prior to trial of the cause. The petition herein is for 
dissolution of marriage. The petition for alimony is for per­
manent alimony, not alimony pendente life. For the husband 
it is objected, there is no authority to file a petition for per­
manent alimony as distinguished from alimony pendente life 
previous to trial. In England, permanent alimony petitions 
in dissolution cases can only be filed after a decree nisi has 
been pronounced. But this is owing to a special rule not in 
force in this Province. The decisions prior to the passing of 
this rule show that it was the proper practice to file a petition 
for permanent alimony prior to the hearing. Vicars v. Vicars, 
(1839), 29 L.J. (P.) 20, and notes thereto. Charles v. Charles 
(1*66), L.R. 1 P. & I). 260, 36 L.J. (P.) 17.

lbile 24 is, I think, authority for so doing since it does not 
distinguish between permanent alimony and alimony pendente 
litc. But the English decisions are also clear that there is no 
jurisdiction to grant permanent alimony in dissolution cases 
until a decision to dissolve the marriage has l»een given. In 
addtion to cases above cited see Sidney v. Sidney (1867), 36 
L. J. (P.) 73 and Bradley v. Bradley (1878), 3 P.I). 47, 47 L.J. 
(P.) 53, 26 W.R. 831. h'inee this is so I think the proper con­
struction of Rule 26 is to hold that it applies only to proceedings 
for alimony pendente lite in dissolution cases when it is sought 
to examine witnesses in support of an alimony pet it ion previous 
to the bearing of the cause. Kince the decisions above cited 
if I understand them aright decide that the Court's jurisdic­
tion to grant permanent alimony or maintenance in dissolution 
suits arises only after a decision that dissolution is to be grant­
ed it is I think at least doubtful that there is jurisdiction to 
allow witnesses to be examined touching matters with regard 
to which it may turn out at the hearing the Court has no power 
to «leal. But whether there is or is not jurisdiction it seems 

! unreasonable for a Court to order proceedings involving cx-
| pense and in their nature peculiarly vexatious which proceed-I the Court may never have jurisdiction to take cognizance

B.V.

8.C.

Da?t

Da?t.

Mui'|ihy. J.
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N.S. <if. In the absence of authorities to the contrary I const no* Uul.
8C 26 to apply in dissolution cases only to petitions penile nh hi,

Obviously such proceedings would be of a widely differem 
from proceeding* invoked to establish what should b« t|„. 
amount of permanent provision that should be made for a iff 
The application is refused.

Application refu

■tc Al ums «ml I’LIRIH.
Nova ticotia Supreme Court, Harris, C.J., HuhhiU and Mcllisi ij_ 

/»-1 - mb* - ft ■/
Bankruptcy ( jIV— 39)—Bankruptcy Act Amendment A< i lît’l.

(Can.) ch. 17—Construction—Likn agreements fuu mnh*
PURCHASED—RlGIlT or AUTHORISED TRUSTEE TO POHNEss: \ A.\b
CONTROL—RIGHTS OF LIEN <REDITOKS.

By section 6 of the Bankruptcy Act 1919 (Can.) ch. : it h 
only the pro|ierty of the debtor which passes to or veft in th*- 
trustee, and It expressly reserves to a secured creditor th- .iw«t 
"to realize or otherwise deal with his security in tin -amt1 
manner as he would have been entitled to realize or deal with It 
if this section had not been passed." The authorised tru-tee is 
not therefore entitled to possession or control of any i icrty 
covered by respective lien agreements for store fixtures ml fit 
tings purchased by the debtor, especially if nothing li beet 
paid oa a- ' Mm! ni Mi'ii purchase* and the haakrupt h 
flclal Interest in the property. In any event such credit"; have 
a right to realize their security.

[See Annotations on Bankruptcy, 53 D.L.R. 135, 59 P I.K. 1]

Appeals from the decision and supplementary dn m of 
Chisholm, J., Judge in Bankruptcy for the Nova Scotia Bank 
ruptcy District on questions arising in connection with an «> 
signment under the Bankruptcy Act.

A. IV. Jones, for the assignors.
C. J. llurchell, K.C., for the National Cash Register Co.
L. A. Forsyth, for the Halifax Academy of Music.
./. Med. Stewart, for the Canada Permanent Trust Co., a- 

signee.
Harris, C.J. Aliotis and Cl iris formerly carried on busi 

ness in Halifax and purchased certain fixtures and lilting» 
from J. J. McLaughlin Ltd., and certain other fixtures ami 
fittings from the National Cash Register of Canada, Ltd. Doth 
vendors took lien agreements which were duly registered.

Subsequently a company was incorporated and took ••\er the 
business formerly carried on by Aliotis and Cl iris. This if»m 
pany, known as the Majestic Confectionery Co., was managed 
by Aliotis and Cliris who were the largest, if not tin- only 
shareholders. Aliotis and Cliris and the company aulisequeot-
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|v on August 8, 1921. made assignments to the same author­
ised trustee. The lien agreements are not produced and the 
viM. does iiQt shew the amount of the lien agreements, but it is 
stiitid in the ease that there is due to the McLaughlin Co.

and to the National Cash Register Co. $540 under 
their respective agreements. On the argument 1 asked the or­
iginal value of the property and counsel agreed that little or 
nothing had been paid on the purchases. I therefore propose 
to deal with the case on the assumption that no beneficial in­
terest in the goods vested in the bankrupts or either of them at 
the time of the assignments.

The premises occupied first by Aliotis and Chris and sub­
sequently by The Majestic Confectionery Co. were leased by 
Allot is and Cliris from the Halifax Academy of Music and the 
lease had been assigned by them to the confectionery company 
which had assumed liability for the rent and also for all sums 
due or to become due in respect to the fixtures and fittings.

There was rent due to the Academy of Music under this 
lease at the time of the assignments. Notice had been given 
under eh. 17, see. 21, 1921, (Can.) by the McLaughlin Co. and 
the ( ash Register Co. to the authorised trustee of their inten­
tion to remove the property covered by their respective lien 
agreements at the expiration of 15 days from the service of 
the notices.

The authorised trustee applied to the Judge in Bankruptcy 
for the opinion of the Court and all the parties interested con­
curred in submitting to him for decision certain questions, and 
among others the following

2. Whether the authorised trustee is entitled to the posses­
sion and control of the property covered by the said lien agree­
ments.

•I. Whether the said J. J. McLaughlin Ltd. is entitled to 
demand and receive possession from the said authorised trustee 
of the property described in the said lien agreement in favor 
of the said J. J. McLaughlin Ltd. either forthwith or after the 
expiration of the said 15 days’ notice.

4. Whether the said National Cash Register of Canada Ltd. 
is entitled to demand and receive possession from the said au- 
thorised trustee of the property described in the said lien agree­
ment in favor of the said National ('ash Register of Canada 
Ltd. either forthwith or after the expiration of the said 15 
days’ notice.

8- Is the said Halifax Academy of Music entitled to receive 
from the authorised trustee the amount of the said claim for

547
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rent set forth in para. 6 hereof, and if so, is the authorised 
trustee to dispose of the goods and chattels on the said pre­
mises covered by the said or other lien agreements or to apply 
the proceeds of such disposal in whole or in part in payment 
of such claim for rent. In such event, in what proportion as 
between the said holders of such lien agreements are the pro­
ceeds of such sal to he resorted to for payment of Un­
said rent.

8. Has the said Halifax Academy of Music any right of dis 
tress in respect of the said rent due or accrued due on Au.mn 
8, 1921.

The Judge in Bankruptcy decided that, “Except t<. the 
extent that proceedings are restrained by the Act, a s« n v| 
creditor claiming property in goods in possession of the tvuk- 
tee is entitled to assert his rights in the same manner in which 
he could assert them against the assignor, if the assignment 
had not been made. J. J. McLaughlin Ltd. and the National 
(’ash Register Co., after giving the 15 days’ notice provided 
by the Act, would if the question of the landlord's rLdit to 
distrain did not intervene, he entitled to proceed to mover 
their goods. In other words, as between these companies and 
the trustee, the companies are entitled to the goods. Rut tin* 
landlord, also, has rights. Rut for the provisions of . "ù1 
(1), 1919, (Can.) ch. 36, the landlord could realise his rent by 
distress. This sect ion takes away that right, but it does not 
take away his priority. It provides a new way of enforcing 
his claim. The trustee takes possession of the property < f tin- 
debtor but he must pay the landlord in priority of other debts 
an amount not exceeding the value of the tlistrainahle m-n. 
etc. It is pointed out that the trustee snail be entitled to im­
mediate possession of “all the property of the debtor, and 
that this phraseology does not apply to property of another 
in possession of the debtor. Although it is not expressed with 
precision, I think the implication is that the trustee shall take- 
possession of all property in possession of the debtor it|mn 
which the landlord might, but for this section, make a distress, 
and the use of the words “distrainable assets’’ in the section 
fortifies this view. The trustee as against the tenant and as 
against parties claiming goods in the tenant’s possession stand*, 
in carrying out the provisions of the section, in the place »f 
the landlord.’’

From this decision there is an appeal by J. J. McLaughlin 
Ltd., and National Cash Register Co. of Canada, Ltd., who ask 
for an order reversing and setting aside the decision of the 
Judge in Bankruptcy and for a declaration ;

3
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(a) That the authorised trustee is not entitled to possession N.S.
or control of any of the property covered by the respective lien 8C
agreements. ----

(b) That the said J. J. McLaughlin Ltd. is entitled to de- ^cuîus
mand and receive possession from the authorised trustee of the ___1
property described in the lien agreement in favor of the said J. Harris, c.j. 
,1. McLaughlin Ltd., after the expiration of the said 15 days'
notice.

(c) That the said National Cash Register Co. of Canada 
Lt<l. is entitled to demand and receive possession from the said 
authorised trustee of the property described in the said lien 
agreement in favor of National Cash Register Co. of Canada 
Ltd., after the expiration of the said 15 days’ notice.

On the appeal counsel appeared for the appellants, the Acad­
emy of Music ami the authorised trustee.

I am unable to see bow the authorised trustee can resist the 
claims of the lien holders to the property. By see. 0 of the 
Bankruptcy Act it is only the property of the debtor which 
passes to or vests in the trustee and it expressly reserves to a 
secured creditor the power “to realise or otherwise deal with 
his security in the same manner as he would have been entitl­
ed to realise or deal with it if this section had not been passed.”

If, as must be assumed in this ease, the assignors or bank­
rupts had no beneficial interest in the property then nothing 
passed to the assignee. In any event the creditors have a right 
to realise their security.

1 would therefore answer question 2 in the negative and 
nos. 3 and 4 in the affirmative.

While the answer to question 5 is perhaps obvious from 
what has been said, before formally answering it 1 propost» 
tu consider question 8.

The ease of liailton v. Wood (18ÎI0), 15 App. Cas. 363, 59 
L.J. (l\C.) 84, seems to be conclusive.

There the Privy Council had to consider on an appeal from 
I the Supreme Court of New South Wales a very similar ques- 
I tion arising under the Colonial Insolvent Act, 5 Viet. No. 17 
I of 1841. Section 41 of that Act was the same in effect as our 
I sec. 52 nf the Bankruptcy Act. Our sec. 52 reads as follows:—

“(1) Where the bankrupt or authorised assignor is a ten- 
ant having goods or chattels on which the landlord has distrain 
ed. or would be entitled to distrain, for rent, the right of the 
landlord to distrain or realise his rent by distress shall cease 
from and after the date of the receiving order or authorised 
assignment and the trustee shall be entitled to immediate pos

gf
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session of all the property of the debtor, but in the distribution 
of the property of the bankrupt or assignor the trustee shall 
pay to the landlord in priority to all other debts, an aim mat 
not exceeding the value of the distrainable assets, and not ex­
ceeding three months’ rent accrued due prior to the date of the 
receiving order or assignment, and the costs of distress, if ony.

(2) The landlord may prove as a general creditor for (i) 
all surplus rent accrued due at the date of said receiving order 
or assignment ; and (ii) any accelerated rent to which he may 
be entitled under his lease not exceeding an amount equal to 
three months’ rent.

(3) Except as aforesaid the landlord shall not lie entitled 
to prove as a creditor for rent for any portion of the unexpired 
term of his lease, but the trustee shall pay to the landlord for 
the period during which he actually occupies the leased prem­
ises from and after the date of the receiving order or assign­
ment, a rental calculated on the basis of said lease.”

The question in the Privy Council was between the landlord 
on the one hand and the mortgagee of goods under a Bill of 
Sale made by the tenant, in which it was assumed that the 
amount due and secured was in “excess of the value of the se­
curity and that there was therefore no beneficial interest in the 
goods vested in the tenant and that the whole property was in 
the respondent” i.e., the mortgagee.

It was held that the prohibition against distress contained 
in sec. 41 of the Act in question “only applied to a distress 
upon goods which formed part of the insolvent estate to be ad­
ministered as assets” and did not apply to the goods in ques­
tion which were the goods of a stranger.

The reasons stated by Lord Field who delivered the judg­
ment of the Privy Council seem unanswerable and so far as I 
can see they all apply here. See also Wood fall on Landlord 
and Tenant, 20th ed. p. 345.

I would therefore answer question 5 in the negative and No. 
8 in the affirmative.

Under the circumstances there should be no costs on the 
appeal to either party.

Russell, J., concurred.
Mellish, J.:—The above named parties are assignors under 

the Bankruptcy Act, 1919 (Can.) ch. 36, and at the time of 
making such assignment the assignors Aliotis and Cliris were 
tenants of premises owned by the Halifax Academy of Music 
and at the date of the assignment there was due to the owner 
$1,125 for rent.
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On these premises at the time of the assignment there were 
certain fittings and fixtures held by the assignors under lien 
agreements with J. J. McLaughlin Ltd. and the National Cash 
Register Co. of Canada Ltd. respectively. Under these agree­
ments large sums were due by the assignors to both lien holders.

The respective lien holders after the assignment gave notice 
to the assignee that they claimed the right to possession of the 
pruperty covered by said agreements. Certain question by way 
of a stated case were then submitted to the Court for deter­
mination involving the right to the possession of this property 
as between the landlord and the lien holders and the trustee in 
bankruptcy. The conclusion of the Judge in Bankruptcy was 
that the trustee in bankruptcy was entitled to the property as 
against the landlord and lien holders respectively.

An appeal was taken from such decision by the lien holders 
and on this appeal counsel was heard on behalf of the lien 
holders, the landlord and the trustee respectively. Apparent­
ly no notice of appeal was given by the landlord.

It is, 1 think, conceded that except for the provisions of sec. 
52 of the Bankruptcy Act the trustee could have no right as 
against the lien holders to this property.

Counsel for the lien holders contended that the effect of this 
section was to destroy the right of distress as to these goods 
but at the same time preserve the lien holders’ right thereto 
under the provisions of the Act as to secured creditors. It was 
suggested to counsel, Mr. Ralston, K.C., in opening that sec. 
52 might not be intended to cover the property in question 
as the section in terms only referred to tenant’s goods; then 
I understood appellants’ counsel to adopt the alternative ar­
gument that even if the right of distress remains, the trustee 
nevertheless could not hold the goods as against the lien hold­
er.

Counsel for the landlord, Mr. Forsyth, then cited authority 
that the view so suggested was the correct one, an authority 
not cited to the Judge in Bankruptcy.

The conclusion I have reached is that by the assignment none 
of the rights of the landlord, or of the lien holders as secured 
creditors, in respect of such property has been affected or 
destroyed and that there should be an order accordingly.

I agree with Harris, C.J., that there should be no costs on the
•ppeal.
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Judgment accordingly.
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Re CARSON.
Saskatchewan King's Bench, MacDonald, J. December 21, i ?/. 

Bankruptcy (§ II—It)—Mortgage under Saskatchewan Land 
Titles Act—Preference under Bankruptcy Act—Vai i n— 
“Transfer"—Meaning of—R.S.S. 1920, en. 07, sec. 2 (141— 
1920 (Can), ch. 34, sec. 31 (1) (2)—Construction.

The word “transfer” in see. 31 (2) of the Bankruptcy Ait 
1920 (Can.) ch. 34 is wide enough to cover a mortgage under the 
Saskatchewan Land Titles Act R.S.S. 1920 ch. 07 sec. 2(14 not­
withstanding that it is provided in the Land Titles Act that a 
mortgage shall have effect as security but shall not operate as u 
transfer of the land thereby charged, and where such mortgai has 
the effect of giving the mortgagee a preference over tin ■ ther 
creditors and therefore comes within sec. 31 (2) of the Hank 
ruiiti y Act it will he set

[Americon-Abell Engine d Threshing Co. v. McMillan (1909). 
42 Can. S.C.R. 377. applied. See Annotations on Bankrupt' Act 
53 D.L.R. 135, 60 D.L.R. 104, Bankruptcy Act Amendment Ad 
1921, 69 D.L.R. 1.)

Appeal from the disallowance by the trustee of the claim 
of Robert Carson the elder against the above-named assignin'.

J. L. McDouall, for trustee.
V. O. Hodyes, for Robert Carson.
MacDonald, J. As to this appeal 1 can only say there aie 

so many suspicious circumstances connected with the allege'l 
debt in question that I do not think it would be proper for roe 
to decide the same on affidavit evidence. There will there 
fore be an order for the trial before a Judge of the Court of 
King’s Bench at the next sittings of the Court to be held in 
and for the Judicial District of Wynyard of an issue ns to 
the amount, if any, in which said John Carson is indebted 
to Robert Carson the elder. In said issue said Robert Carson 
will be the plaintiff and the trustee the defendant. The costs 
of all parties will abide the result of the issue.

Application on behalf of Salter & Arnold Limited, the 
authorised trustee of the property of John Carson, autli«>rised 
assignor, to set aside a certain mortgage for the sum of $-,65(1. 
dated April 4, 1921, and registered April 13, 1921, given by 
the said John Carson to Robert Carson the elder, as fraudulent 
and void against the trustee under the authorised assignment.

MacDonald, J.:—The said John Carson made an authorised 
assignment under the Bankruptcy Act, 1919 (Can.), ch. 36. 
on April 29, 1921. As above stated the mortgage in question 
was given on April 4, 1921, and, therefore, within three months 
of the making of the assignment.

Section 31 of the Bankruptcy Act, 1920 (Can.), ch. 34. reads 
as follows: —
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“(1) Every conveyance or transfer of property or charge 
thereon made, every payment made, every obligation incurred, 
and every judicial proceeding taken or suffered by an in­
solvent person in favour of any creditor or any person in 
trust for any creditor with a view of giving such creditor a 
preference over the other creditors shall, if the person making, 
incurring, taking, praying or suffering the same is adjudged 
bankrupt on a bankruptcy petition presented within three 
months after the date of making, incurring, taking, paying 
or suffering the same, or if he makes an authorised assignment, 
within three months of the date of the making, incurring, tak­
ing, paying or suffering the same, be deemed fraudulent and 
void as against the trustee in the bankruptcy or under the 
authorised assignment.

(2) If any such conveyance, transfer, payment, obligation 
or judicial proceeding has the effect of giving any creditor a 
preference over other creditors, or over any one or more of 
them, it shall be presumed prima facie to have been made, in­
curred, taken, paid or suffered with such view as aforesaid 
whether or not it was made voluntarily or under pressure, and 
evidence of pressure shall not be receivable or avail to support 
such transaction.

(3) For the purpose of this section the expression ‘creditor’ 
shall include a surety or guarantor for the debt due to such 
creditor.”

It is quite clear that the mortgage in question has had the 
effect of giving Robert Carson the elder, the mortgagee, and a 
creditor of said John Carson, a preference over the other cre­
ditors, and therefore, if it comes within sub-sec. (2) of said sec. 
31 it shall be presumed prima facie to have been made with a 
view of giving said creditor a preference over the other credi­
tors whether or not it was made voluntarily or under pressure.

It is argued, however, that a mortgage under the Land Titles 
Act of Saskatchewan, R.S.S. 1D20, eh. 67, sec. 2, sub-sec. 14, 
is mit a “conveyance, transfer, payment, obligation or judicial 
proceeding” within the meaning of said subsec. (2) ; that it is 
a charge within sub-sec. (1), but as the word “charge” is not 
used in sub-section (2) it cannot be held to be within said sub­
section.

In my opinion the word “transfer” used in sub-section (2) 
Is wide enough to cover the mortgage in question, notwith­
standing the fact that in the Land Titles Act of Saskatchewan 
it is provided that a mortgage shall have effect as security but 
shall not operate as a transfer of the land thereby charged.

23—63 D.L.B.
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In American-Abel I Engine A Thresher Co. v. McM Inn 
(1909), 42 Can. 8.C.R. 377, it was held that a document which 
purported to “incumber, charge and create a lien upon a 
homestead was a transfer within the meaning of sec. 1 I of 
the Dominion Lands Act, 1906 R.S. (Can.), ch. 55. which ) i 
vided that :—

“Except as herein provided unless the Minister otherwise 
declares that every assignment or transfer of homestead or pre 
cmption right or any part thereof and every agreement to 
assign or transfer any homestead or pre-emption right or any 
part thereof after patent obtained, made or entered int be 
fore the issue of the patent shall be null and void ; and u less 
the Minister otherwise declares, the person so assignii or 
transferring or making an agreement to assign or transfer, 
shall forfeit his homestead and pre-emption right.”

Davies, J., says as follows at p. 390:—
“Then on the question upon which Mr. Chrysler seemed chief­

ly to rely, I cannot doubt that what the statute intended to pre 
vent was, as expressed, any transfer or assignment or agn ment 
to transfer or assign as well as anything which would or could 
have the legal effect of transferring away from the homesteader 
and giving to another his rights as such or of having the >ume 
done by process of law. In other words, the language use ! was 
large enough, in the connection in which it was used, t- cover 
indirect as well as direct transfers and so to cover a chare such 
as this under which » sale of the homesteader’s rights could lie 
decreed and transferred from him by a sale of the lands under 
the decree. The same word which is here used came und* the 
consideration of the Court of Appeal in England, in tin* case 
of Gathercole v. Smith (1881), 17 Ch. D. 1. At p. 7. .hntn-s, 
L.J., says:—

“Now, ‘transfer’ is one of the widest words that van lie 
used. It appears to me that very word was used by the legis­
lature not only to prevent the incumbent from assign in _r him­
self, but for preventing any transfer by operation of law in 
invitum—not only to prevent a voluntary dealing by an incum­
bent with an annuity, but to prevent the annuity vesting in 
a trustee in bankruptcy, or being seized or attached under a 
garnishee order by an execution creditor, or otherwise trans­
ferred.”

At pages 9 and 10, Lush, L.J., says:—
“The word ‘transferable,’ I agree with Lord Justice -lames, 

is a word of the widest import, and includes every means by 
which the property may be passed from one person to another.
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. . Clearly the words ‘shall not be transferable at law 
or in equity* do say that he shall not be at liberty to encumber 
it either directly bv assignment or indirectly by suffering a 
judgment.’ ’

The judgments of Idington, J., and Duff, J., are to the same 
effect. I am, therefore, of opinion, that the language of said 
sub-sec. (2) is broad enough to cover the mortgage in question, 
and the said mortgage will, therefore, he declared void as 
against the trustee, with costs.

Judy ment accordingly.

BINSKTT v. TOWN OF BKAVHBJOVR.
Manitoba Court of Appeal, Perdue, Cameron, Fullerton,

Dcnnistoun and Metcalfe, JJ.A. December 28, 1821.
Municipal Corporations (§IIG—228)—By-law ah to electricity— 

Avthority ok town electrician—Installation ok x-ray ma­
chine—Work superintended by electrician—Suhhihji knt kk-
Ql’EST TO CHANCE WIRINO—ReKUHAL TO COMPLY—DISCONTINU­
ANCE OK CURRENT—DAMAGES.

Where the town electrician of a town has under a by-law which 
is within the powers of the town authority to inspect and re­
inspect all overhead or underground and interior wires and ap­
paratus conducting electric current............ and if found unsafe to
notify the person owning, using or operating them to put them in a 
safe and secure condition . . . such electrician has the right to make 
any alterations that occur to him and to modify his judgment in re­
gard to wiring connections in order to make them safe, and the 
fact that the electrician has supervised the putting in of con­
nections for an X-ray machine, docs not prevent him from after­
wards requiring changes to be made and cutting off the supply of 
current until such connections have been made, and such action 
does not make the town liable in damages for cutting off such 
current.

Appeal by the defendant from a judgment of a County Court 
Judge of Manitoba, in an action for damages for being deprived 
of electric current required to operate an X-ray machine. Re­
versed.

F. Heap, for appellant.
J. (I. Harvey, K.C., for respondent.
The judgment of the Court was delivered by
Cameron, J.A.:—This action is brought in the County Court 

of Reausejour by the plaintiff, a duly qualified physician and 
surgeon, against the Town of Beausejour. It is alleged in the 
particulars of claim as amended that “on or about April or 
May 1919 the plaintiff made application to the defendant for 
supply of all necessary electrical power or energy and wiring 
to premises of plaintiff required to operate a Victor X-ray 
machine which the defendant agreed to do. Subsequenty the
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defendant installed or supplied wiring and for a time supple 1 
the necessary electrical energy to operate the said maeli . 
that subsequently on or about July 1920 the defendant with 
out reasonable cause and in breach of the said agreement and 
the duties of a public utility, discontinued the said supph of 
electrical energy and refused and continues to refuse to supply 
the same to the plaintiff, well knowing that the said unlawful s 
would deprive and would continue to deprive the plaintiIf of 
the use and profits derived or to be derived from the use of 
said machine, thereby causing the plaintiff loss and damag* "

The plaintiff claimed $500 damages.
The defence set up is that the town “Has always been n-aily 

and willing to connect the wire when the plaintiff would corn 
ply with instructions given to him and in accordance with lb- 
by-law of the Town of Realise jour governing same, but tin- 
plaintiff has always refused and neglected to do so.”

The defendant did not agree or install, as alleged.
Paterson Vo. Vt. J., before whom the action was tried gave 

judgment for the plaintiff for $500 damages and costs, lb- 
said he* was disposed to think there was an implied contract. 
He says :

“I am disposed to think here is an implied contract between 
the parties in such a situation as this case involves. I hold 
also that defendants must be bound in this case by the actions 
of their official O’Neil. I do not look on the fact that no 
application form is in the hands of defendants or whether it 
was signed, as the fact that the plant was installed by plain­
tiff and connected up with the defendants' system by them­
selves was a sufficient compliance with the requirements. De­
fendants once connected up should give good and valid reasons 
for cutting the connections and I cannot find that they have 
done so.”

The case really depends on the power and authority of the 
town electrician O’Neil. To ascertain these it is necessary to 
look at the statute, the Municipal Electric Light, Gas and 
Telephone Act, ch. 140, R.8.M., 1913, under which the Realise- 
jour system was established in 1915. Attention is to be given 
to see. 3 under which cities, towns and villages are given power 
to construct or purchase and operate electric light works, gas 
works or telephone lines. Section 11 provides :

“Every such municipality shall have power from time to 
time to make, amend, change and enforce all necessary by-laws, 
rules and regulations for the general maintenance, manage­
ment or conduct of any such undertaking, the officers and other
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person» employed therein, and for the collection of all chirgw, 
rents and rates, and to enforce payment of any such rates or 
rents or charges by shutting off the supply of current or gas 
or otherwise, or by action or suit before any court of competent Biassrr 
jurisdiction.” „

Section 13 is also important : Beavhkjoub.
“All parties supplied with electric current or gas by the ——

municipality may be required to place.and use such style of 111 ol’ 
burners, lamps, dynamos and other appliances for the consump­
tion and use of such current or gas as may be approved of 
by the municipality.”

In accordance with its powers the town council on February 
3, 1919, adopted a by-law (which is the city of Winnipeg elec­
tric light and power by-law with the necessary changes) as the 
electric light and power by-law for the town of Beausejour.
Prior to that O’Neil had been appointed electrical inspector 
for the town.

The powers of the electrician are governed by this by-law.
Secs. 3, 9, 11 and 13 of the by-law are as follows:—

“3. Every person, firm or corporation who, or which, in­
stalls electric wiring or apparatus or alters or adds to any 
existing wiring or apparatus, or causes or permits the same to 
be done without having first obtained a permit therefor, shall 
be liable to a penalty under this by-law of a $50 fine. If the ap­
plicant for this permit shall have committed a breach of this 
by-law in respect of some other wiring or apparatus and such 
breach shall have continued after notice to remedy same, the 
city electrician may refuse such application for a permit until 
such breach shall have been remedied.

9. The said city electrician may at all reasonable times in­
spect or re-inspect all overhead or underground and interior 
wires and apparatus conducting electric current for light, heat 
and power, telephone, telegraph or for any other purpose and 
when said conductors or apparatus are found to be unsafe, shall 
notify the persons, firms or corporations installing, owning, us­
ing or operating them, to place the same in a safe and secure 
condition. Any person, firm or corporation failing or refusing 
to repair, change or remove the same within forty-eight hours 
after receipt of such notice, shall be liable to a penalty of fifty 
dollars.

11. If any person, firm or corporation shall install electric 
wiring or apparatus or connect the same to any source of sup­
ply or turn on or use electric current in violation of the prov­
isions of this by-law or of the rules forming a part thereof,
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said city electrician may cause such current to be cut off and 
discontinued until the provisions of this by-law and of the 
said rules are fully complied with.

13. A list of approved material and appliances shall be kept 
on file at the office of the city electrician. All material used 
and appliances installed must comply with the requirement - of 
this by-law and meet with the approval of the city electri<- n."

It is obvious that the powers given the town electrician are 
extensive. It was patent that the members of the council uhl 
not undertake the responsibility of dealing with matters that 
are peculiarly within the province of the technical expert

It is the fact that the connections with the plaintiff's X-ray 
machine had been put in under the supervision of the same 
electrician who afterwards asked changes to be made tic - in. 
but that is not material. The electrician had the right ami it 
was his duty, if need arose, to modify his judgment and make 
any alterations that occurred to him as necessary in tin- in 
terest of the public or of individuals.

O’Neil made a report to the council complaining of the plain 
tiff’s place, amongst others, as not complying with the by­
laws and regulations of the town. In accordance with that 
the town clerk wrote the plaintiff, April 12, 1920, askii him 
to have his electric wiring put in proper shape within ten days. 
On or about August 15, 1920, the plaintiff’s service was cut 
off by O’Neil. On August 16, 1920, the clerk wrote the plain­
tiff enclosing printed contract cards for signature. On August 
27, 1920, the clerk wrote that certain alterations would have 
to be made by the plaintiff in the installation of his X-ray 
machine before the town would “connect up” with the same 
to give the necessary power. These alterations or additions 
were three in number. Evidence was introduced and argu­
ments presented that these were unnecessary or ineffective. Evi­
dence was taken at the trial upon this and upon a number of 
questions which need not be here considered.

The argument was pressed that there was an obligation on 
the town in this case to continue to furnish power and that 
there was here a breach of duty. The obligations of municipal 
corporations in such cases vary according to the statutes creat­
ing them. Clearly in the governing Act here no obligation is 
imposed or intended to be imposed on the town by the Legisla­
ture. And it seems clear that no obligation to continue to fur 
nish power is to be implied from the circumstances disclosed 
by the evidence.

There was a good deal of criticism of the action of the town
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electrician as having been arbitrary and unfair, llis power* 
ami duties are clearly defined by the by-laws which must be 
taken as familiar to consumers and intending consumers. His 
position is, to a certain extent, autocratic and may be capable 
of being abused, but the council must put its trust in someone 
who has experience and knowledge of electric power and elec­
tric appliances and equipment. It would be simply out of the 
question for members of a council to attempt to act on their 
own knowledge. The position of the municipal electrician in 
such matters is akin to that of an architect in one of the usual 
forms of building contracts whose decision is made final. In 
this matter the town electrician, so far as the evidence goes, 
exercised his best judgment in the interests of all parties and 
his decision was rightfully adopted by the council. That being 
the case there is an end of the matter and the plaintiff has no 
ground of action.

The judgment in favour of the plaintiff must be set aside and 
the action dismissed with costs of this appeal and in the County 
Court.

Appeal allowed.

IV* SMITH ; Kx parte YANC1HR.

Saskatchewan King's Bench, MacDonald, J. November 29, 1921. 
Liens (§ I—2a)—Landlord and tenant—Property leased on crop

PAYMENT PLAN—THRESHERS' LIEN COVERING ALL GRAIN THRESHED
Threshers’ Lie* Act, R.B.B. 1880, ch. 808 Crop Payments

Act. R.S.S. 1920, ch. 126—Constri ction—Following proceeIih
IN HANDS OF ASSIGNEE.

Under the Threshers' Lien Act, R.S.S. 1920, ch. 208, sec. 2, the 
thresher’s lien covers all the grain threshed, and there is nothing 
in the Crop Payments Act, R.S.S. 1920, ch. 126, which takes away 
this lien even in respect to the share which in an agreement be­
tween the parties belonged to the landlord, and if a «portion of the 
grain set ai»art for the lessor is taken to satisfy the thresher’s 
lien the portion so taken must be made good out of the part of the 
crop set aside for the lessee, and the Hen follows and binds the 
proceeds in the hands of an elevator man or in the hands of an 
assignee so long as such proceeds can be properly identified.

[flocbel v. Canadian Bank of Commerce (1921), 61 D.L.R. 402, 
14 8.L.R. 451; Traders Bank v. flood fallow (1890), 19 O.R. 299; 
Taylor v. Plumer, 3 M. & S. 662; In Hallett's Estate (1880), 13 Ch. 
D. 696, applied.]

Application to the Court by the trustee for directions.
IV. II. McEwen, for the trustee.
8. It. Curtin, for the creditor, W. J. Vancise.
MacDonald, J. : — Otis V. Smith, the authorised assignor 

herein held the south half of sect. 13, tp. 17, r. 21, west of the
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2ml meridian, Saskatchewan, from one Thomas Wilkinson 
lease under which the lessor was to receive one-half share or 
portion of the crop grown on said land during the said term, 
and said Smith also held the north-west quarter of sect. 12. ip. 
17, r. 21, west of the 2nd meridian, Saskatchewan, from -ne 
William Henry Kirkpatrick under lease whereby the lessor was 
entitled to one-half share, or portion of the crop.

The said Otis V. Smith farmed both said parcels of land in 
the season of 1921, and employed one W. J. Vancise, the creditor 
herewith, to thresh for him, and the said Vancise did thresh the 
grain grown on the said lands for the said debtor at an agreed 
rate, Mr. Vancise’s bill for the threshing so done amount in : to 
$878. The threshing was completed on October 6, 1921.

On the morning of October 20, 1921, before making the 
authorized assignment to the National Trust Co, the autl d
assignee herein, the said Otis V. Smith had an interview h 
John Nicks of Grand Coulee who owns and operates an elevator 
at said point to which some of the grain threshed on said land 
was delivered, and informed the said John Nicks that there was 
a thresher's lien on the said grain for the threshing so done by 
W. J. Vancise. At that time, the said John Nicks had already 
shipped one carload of the said grain, but there remained at 
his elevator 575 bushels of wheat grown on the south half of said 
sect. 13, and 1,390 bushels of wheat grown on the north west 
quarter of said section 12.

The proceeds of the sale of Smith’s share of the grain grown 
on the north west quarter, amounting approximately to $636 
is held by the said John Nicks, and has not yet been paid over 
to any person, and the debtor’s share of * he grain threshed on 
the south half of section 13, amounting -proximatelv to $'.H7 
is also retained by the said John Nick

On October 20, 1921, Otis V. Srn made an authorized as­
signment under the Bankruptcy 1919, (Can.) ch. 36 to 
the National Trust Co., authorised trustee, and W. J. Vam-i»c 
claims payment of his bill of $875 out of said wheat, or pro­
ceeds thereof, in priority to the other creditors, llis claim is 
not disputed, except with respect to priority.

It may further be mentioned that on November 5, 1921, Mr. 
Vancise gave notice that he claimed a thresher’s lien in rc>pect 
to his bill for threshing on the grain grown on said two par­
cels of land.

Under these facts the trustee applies to the Court for direc­
tions:—

(1) As to whether the claimant Vancise is entitled to a
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lien on the proceeds of the sale of the grain of the debtor in 
the hands of Mr. Nicks, or in the hands of the assignee in 
priority to the claim of the unsecured creditors of the said 
debtor.

(2) Whether, in the event of the said Vancise being entitled 
to and exercising his right to take the grain remaining on the 
said lands and having the portion set aside for the lessors here­
in and disposing of the same in accordance with the provisions 
of the Threshers’ Lien Act, the landlords Wilkinson and Kirk­
patrick would have a claim over against the proceeds of the 
sale of the debtor's grain in the hands of the assignee in prior­
ity to the unsecured creditors of the debtor.

It is first suggested that notwithstanding the Threshers’ 
Lien Act, eh. 208 R.S.S. 1920, the landlords have, under the 
Crop Payments Act ch. 126 R.S.S. 1920, an absolute claim to 
one half share of the ciop, and that the threshers’ lien does 
not affect the said half share. In my opinion, the threshers’ 
lien affects all the grain threshed, the half to which the lessor 
has a right as well as the half to which the lessee has a right. 
Section 2 of The Threshers’ Lien Act provides:—

“Every person who threshes or causes to be threshed grain 
of any kind for another person at or for a fixed price or rate 
of remuneration and who has complied with the provisions of 
the Noxious Weeds Act regarding threshing machines shall 
from the date of the commencement of such threshing until 
sixty days after the completion of the same have a lien upon 
such grain for the purpose of securing payment of the said 
price or remuneration.”

Taken by itself it is, therefore, clear that, under the said Act 
the lien given covers all the grain threshed.

Section 2 of The Crop Payments Act provides:—
“In all cases in which a bona fide lease has been made and a 

bona fide tenancy created between a landlord and tenant, pro­
viding for payment of the rent reserved or any part thereof, 
or for payment in lieu of rent, by the tenant delivering to the 
landlord a share of the crop grown or to be grown on the de­
mised premises, or the proceeds of such share, then, notwith­
standing anything contained in the Chattel Mortgage Act, or 
in any other statute, or in the common law, the lessor, his per­
sonal representatives and assigns shall, without registration, 
have a right to the said crops or the proceeds thereof to the 
extent of the share or interest reserved or agreed to be paid or 
delivered to him under the terms of such lease, in priority to 
the interest of the lessee in said crops or the proceeds thereof, 
and to the interest of any person claiming through or under the
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lessee, whether as execution creditor, purchaser, mortgag. e or 
otherwise.”

In Amiable Co. v. Younglove, [1917] 3 W.VV.R. 453, Lanmnt, 
J., held that the Crop Paynients Act does not take away « 
thresher’s lien even in respect to the share of the crop, which, 
in an agreement between the grower thereof and the vein hr to 
him of the land, belongs to the vendor. With this, I, if I may 
be permitted to say so, respectfully agree, for it appears to 
me that the thresher claiming a lien under the Thresher's Lien 
Act cannot properly be said to be ‘‘a person claiming through 
or under the lessee.” It is true that, in order to have the lien, 
he must have a contract with the person for whom he tlm slu-s 
the grain but his lien arises under the statute in that behalf.

I am, therefore, of opinion that the creditor Vancise holds 
a lien on the grain remaining on the said land even though 
same has been set apart for the lessors, and, it seems to me clear 
that, if a portion of the grain set apart for the lessors is taken 
to satisfy the threshers’ lien, the portion so taken must be made 
good out of the half of the crop set aside for the lessee.

I am further of opinion that the lien of the thresher follows 
and binds the proceeds in the hands of the elevator man Mr. 
Nicks or in the hands of the assignee so long as such proceeds 
can be properly identified. See Goebel v. Canadian Hank of 
Commerce (1921), 61 D.L.R. 402, 14 S.L.R. 451. Re Good 
fallow, Traders* Hank v. Goodfallow, (1890) 19 O.R. 299. 
Taylor v. Plumer (1815), 3 M. & S. 562, 105 E.R. 721. In /?, 
Ifallett*s Estate (1880), 13 C’h. D. 696 per Jessel, M.R. at p. 
717.

I am further of opinion that the authorized assignee should 
pay the thresher Mr. Vancise in priority to all other creditors, 
and that the lessors Wilkinson and Kirkpatrick are also en­
titled to receive one-half of the crop of grain grown on said 
respective lands, or the value thereof out of the proceeds in 
priority to the other creditors of the debtor.

The creditor Vancise’s costs must be paid out of the estate, 
but I fix the same at the sum of $60. Judgment accordingly.

MACKENZIE v. PALMER.
Supreme Court of Canada, Idington, Duff, Anglin, Mignault, JJ., «ni 

Casuels, J. (ad hoc.). November 21, IU2I.
BEOVCTION (81—1)—STATVTORY OFFENCE—PLAINTIFF SWEARING AS TO

violence—Trial judge niscRKiiiTiNr this part of her mnr.se* 
—Crediting evidence as to reduction—Right of juini to give
JUDGMENT FOR SEDUCTION.

Where In an action for damages for that the defendant did 
seduce and carnally know the plaintiff against her will and by
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force, the plaintiff either in examination-in-chief or in cross- Can. 
examination gives evidence of circumstances which negative the 
existence of violence sufficient to establish a case of ravishment, S.C. 
her right to recover is not necessarily destroyed because she has ——
alleged and sworn to such violence. The trial Judge can credit Mackenzie 
one part of her testimony and disbelieve the other part as being v. 
grossly improbable, and if in his opinion a case of seduction has Pai.mkr.
been made out he is entitled to give the plaintiff Judgment for -----
< reluct ion. Anglin, J.

[Mackenzie v. Palmer (1921), 56 D.L.R. 345, 14 8.L.R. 117, re-
aé; 1. x. /. I INS), 11 out Itt, apptlei.1

Appeal by plaintiff from the judgment of the Court of Appeal 
for Saskatchewan (1921), 56 D.L.R. 345, reversing the trial 
judgment awarding plaintiff damages for seduction in an action 
brought for assault amounting to rape. Reversed and the trial 
judgment restored.

IV. 8. Gray, for appellant.
//. Fisher, for respondent.
Idinoton, J.:—I am of the opinion that this appeal should be 

allowed with costs and the judgment of the trial Judge be re­
stored.

I agree so fully with the reasons assigned by Lamont, J.A., 
in his dissenting judgment in the Court of Appeal (1921), 56 
D.L.R. 345, that I need not repeat same here.

Duff, J., concurs in allowing the appeal.
Anglin, J.:—I had occasion very fully to consider the chief 

question which arises on this appeal in the case of E. v. F. 
(1905), 10 O.L.R. 489; (1906), 11 O.L.R. 582. I have had no 
reason to change the views there expressed. The only difference 
between that ease and the case at Bar is that there the plaintiff 
was the father whereas in the present case the girl herself brings 
the action by virtue of a statutory provision enabling her to do 
so. That difference in my opinion does not suffice to render 
inapplicable here the ground of decision in E. v. F. I agree 
witli the view of Lamont, J.A., 56 D.L.R. 345, that where, in an 
action constituted as is that at Bar, the plaintiff either in 
examination-in-chief or in cross-examination gives evidence of 
circumstances which negative the existence of violence sufficient 
to establish a case of ravishment, her right to recover is not 
necessarily destroyed because she has alleged and sworn to such 
violence. The reasons assigned by that Judge in his dissenting 
opinion are so satisfactory that I feel I cannot usefully add to 
them.

I would therefore with respect allow this appeal with costs 
here and in the Court of Appeal, and would restore the judg­
ment of the trial Judge.
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Can- Mignault, J. The appellant testified that the respondent 
gC had connection with her, and that it was without her consent
---- and by force. The trial Judge discredited this latter state-

Mackenzie men^ and indeed under the circumstances described by the 
Pai.mer. appellant it seems impossible that the respondent could have

----- succeeded in having connection with her unless she had allowed
Mignault, J. do so But the trial Judge none the less believed that

connection had taken place and that the respondent was the 
father of the child to whom the appellant had given birth.

The respondent argues that the appellant’s action was an 
action for an assault amounting to rape ; that in such an action 
the trial Judge could not give her judgment for seduction and 
that the appellant’s testimony should either be rejected entirely 
as unworthy of credit, or, if believed, it should be held that that 
appellant was not seduced, seduction implying consent induced 
by wiles or persuasion, without force, but was overcome by 
force, so the case would really be one of rape and not within the 
statute giving an action to the victim of a seduction.

In my opinion the trial Judge could credit one part of the 
appellant’s testimony and disbelieve the other part as being 
grossly improbable, not to say impossible. If notwithstanding 
her statement that she was not a consenting party but was 
overcome by force the trial Judge really believed, under all the 
circumstances, that a case of seduction had been made out, he 
was certainly entitled to give the appellant judgment for 
seduction. Of course, the position of the appellant on this 
appeal is somewhat extraordinary, for she, or her counsel for her, 
is forced to contend that a part of her testimony was rightly 
discredited by the trial Judge. But there is no doubt in my 
mind that the Judge at the trial could partly accept and 
partly reject the appellant’s story, as unquestionably a jury 
could do. That is all I need say, for I feel that I can add 
nothing to the dissenting opinion of Lamont, J.A., 56 D.L.R. 
345, in which I fully concur.

The judgment of the Court of Appeal should be reversed 
and the judgment of the trial Judge restored.

Cassels, J. (ad hoc) (dissenting) I would dismiss this ap­
peal. I agree with the reasons of Ilaultain, C.J.8. (56 D.L.R. 
345). The plaintiff, Amelia MacKenzie, was at the date of the 
alleged assault or rape July 1, 1917, of the age of 20 years. On 
June 30,1920, she was 23 years of age. Her story as well ns her 
conduct is full of inconsistencies and in my opinion it would be
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a danagerous precedent to allow a judgment to stand based on 
evidence such as that given on behalf of the appellant.

Appeal allowed.

Alta.

App. Dlv.

Re JAMIESON (GREGORY).
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck, 

Hyndman and Clarke, JJ.A. February 23, 1922.
Illegitimacy (§1—1)—Ciiilii born in England—Parents subsequently

MARRIED IN AND DOMICILED IN ALBERT A—RlGIIT OF PARENTS TO 
HAVE CHILD REGISTERED UNDER VITAL STATISTICS ACT, 1916 
(Alta.), ch. 22, sec. 18.

Taking into account the purpose of the Vital Statistics Act, 1916 
Alta. Stats., ch. 22, and reading sec. 18 with the other sections of 
the Act, it is clear that the Act was not intended to apply to any 
births, deaths or marriages outside of the province. The Court 
has jurisdiction upon a direct application for the purpose, to make 
a declaration of legitimacy.

[Re Jamieson (1921), 61 D.L.R. 312, reversed.]

Appeal from the judgment of Walsh, J., granting a man­
datory order to compel the Registrar-General of Alberta to 
register an illegitimate child under the provisions of the Vital 
Statistics Act, 1916, Alta. Stats., ch. 22, sec. 18. Reversed.

0. //. Steer, for applicant.
It. E. McLaughlin, for respondent.
Scott, C.J., concurs with Stuart, J.A.
Stuart, J.A. :—I agree that under the Vital Statistics Act, 

1916, ch. 22, the births of only those persons who have been 
born in the Province can be registered. It seems to be very 
clear from the whole scope of the Act that only facts occurring 
in the Province, whether births, marriages or deaths, were in- 

j tended to be registered and put on record. Section 5 provides 
j that the Minister nay appoint District Registrars, and sub-sec.
[ 2 provides that every notice, request, report, transmission or

return required by the Act to be made to a District Registrar 
shall be made to the District Registrar whose residence or place 
of business is nearest to the place where the birth, marriage or 
death took place. Then when the special clauses enacting the 
obligation to report are reached we find that only in the clause 
relating to births (sec. 16) is the expression “in the Province” 
to he found. It is omitted in sec. 22 relating to marriages, and 
in 23 and 25 relating to deaths. From all this and from the 
obvious purpose of the Act, it seems clear that with respect to 
births, generally only those occurring in the Province can be 
registered. This applies, in my opinion, also to illegitimate births 
registered as such under see. 17. (See schedule A and the last 
question, “Are the parents married?”).
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Then, coming to sec. 18, it is to be observed that under ii the 
application is to be made, not to a District Registrar, but to the 
Deputy Registrar-General. The reason for this no don It is 
that a certain judicial function is imposed upon that officer, viz., 
that of deciding as to whether the required proof of the 1 t of 
the subsequent marriage, is in proper form. He is then practically 
to declare that the child is the lawful issue of the parents and 
to make a note in the remarks column that the registration 1ms 
been made under the section in question. Then the section goes 
on to say, “if the child has been previously registered,” that is, 
under section 16, a note is to be made in the remarks column 
of the previous registration. I think the obvious assumption 
here is that the child might legally have been previously régi», 
tered under see. 16. But for the reasons already given, I do not 
think that could have been done unless the child had been horn 
in the Province.

I can see no reason whatever to infer that the legislature 
in passing sec. 18 intended it to cover any wider class of births 
than that already covered by the Act, viz., those occurring in 
the Province, whether legitimate or illegitimate. The pr \ ions 
Act of 1907, ch. 13, had also provided in sec. 15 for the registra­
tion of illegitimate births. It, therefore, seems clear to me that 
sec. 18 of the Act of 1916 was intended merely to furnish a 
means either of amending the previous registration, or of making 
a first registration in a special form, so as to show a record of 
statutory legitimacy.

1 prefer not to express any opinion on the question suggested 
by my brother Beck as to the possibility of a declaratory order 
of judgment being obtained from the Court by a recours, to the 
English statute of 1858, 21-22 Viet., ch. 93. It seems to me to lie 
possible that the situation might be found to be different from 
that existing in Board v. Board (1918), 41 D.L.R. 286, 13 Alta. 
L.R. 362; 48 D.LJL 13, [1919] A.C. 956. There it was held 
that the Matrimonial Causes Act of 1857, ch. 85, had mated 
a substantive right to a particular remedy for a certain wrong 
and that, although the statute creating this Court had not 
specifically and in terms given this Court all the jurisdiction of 
the Court for Divorce and Matrimonial Causes, nevertheless this 
Court, being the only superior Court of the King in this Province, 
had neecssarily jurisdiction to enforce that right in an absence 
of any Court here to which such specific jurisdiction had lieen 
given. But the Act of 1858, as I read it, appears not to give i 
substantive right or to enact any substantive law as to legitimacy, 
but merely to give jurisdiction to a specific Court to declare 
legitimacy if certain prescribed proceedings are taken. This
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Court has not been given specifically the jurisdiction of the 
English Court there referred to, a circumstance which caused all 
the trouble in Board v. Board. Therefore, I should prefer to 
reserve any opinion with regard to the applicability of the Act 
of 1858 until the matter is presented to us upon proper argument.

I think it not impertinent to express some curiosity as to 
why, after the marriage has taken place in this case, the name 
of the mother seems to be retained as the surname of the child.

Our Legislature only enacts laws for this Province, and even 
with respect to the statute creating legitimacy per subsequens 
mtrmonium I should have some doubt as to how far it could 
apply, until at least a domicile is acquired here, to a foreign 
birth followed, for example, by a foreign marriage or how far 
other Courts might be induced by the comity principle to 
recognize the status ascribed to the child by our statute even 
after birth or domiciliation here. Hut this need be pursued no 
further.

The appeal should be allowed, and the application dismissed, 
but 1 agree that there should be no costs.

Hi:ck, J.A.:—This is an appeal from an order of Walsh, J., 
made upon an application of the father of the infant for a 
mandamus to compel the Deputy Registrar-General, Vital Stat­
istics Branch, of the Department of Public Health, Alberta, to 
register the infant pursuant to sec. 18 of ch. 22 of 1916 : The 
Vital Statistics Act, as the lawful issue of the applicant and 
his wife.

The facts are that the father lived for nine years in Alberta, 
except during 60 months, during which he served overseas ; that 
lie is the father of the infant, who was born in England on 
May 10. 1920; that the birth was registered in the District of 
St. Paneras in England on May 27, 1920 ; that the mother of 
the infant is Sarah Gregory, to whom he was married in Edmon­
ton on March 16, 1921. In other words, the child was born 
illegitimate outside of the Province, and was, it would seem, 
in this Province legitimated by the subsequent marriage in 
accordance with the provisions of sec. 9, sub-sec. 2, ch. 3 of 1916.

The Judge of first instance made the order asked. The Deputy 
Kegistrar-General appeals.

We are all agreed in opinion that taking into account the 
purpose of the Vital Statistics Act and reading sec. 18 with the 
other sections of the Act, the Act was not intended to apply to 
any births, deaths or marriages happening outside the Province.

The initiation of the proceedings seems to have been taken 
on the supposition that there was no other method of obtaining
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a declaration of legitimacy and possibly this may have influenced 
the mind of the Judge.

It appears, however, that this Court has jurisdiction,upon a 
direct application for the purpose, to make a declaration of 
legitimacy.

There is an English statute—The Legitimacy Declaration Act. 
1858 (21-22 Viet., ch. 93). Section 1 provides that any natural 
horn subject of the Queen . . . being domiciled in England .... 
may apply by petition to the Court of Divorce and Matrimonial 
Causes praying the Court for a decree declaring that petitioner 
is the legitimate child of his parents, and the marriage of his 
father and mother .... was a valid marriage, &c.”

This provision corresponds closely to the provisions of the 
Matrimonial Causes Act, 1857 (20-21 Viet., ch. 85), under which, 
as is well known, the Privy Council decided that this Court has 
jurisdiction to decree divorce, on the principle that the sub­
stance of the law was introduced into this Province by the 
introduction of the law of England as it stood on July 1, 1870 
I am, for similar reasons, of opinion that this Court has juris­
diction in an appropriate proceeding to declare legitimacy.

The adjectival law or practice laid down by the statute is 
not effective in this jurisdiction where there is a complete system 
of practice with a provision that in default of express explicit 
rule analogy to our own rules shall he the guide.

I think a convenient practice to adopt would he to initiate 
the proceedings by petition of the parents. The English statute 
provides for service of the Attorney-General. I think that a 
similar practice should he followed heri- -the official guardian 
of infants being served instead of the Attorney-General, and that 
usually the Judge hearing the petition should take the oral 
evidence of the parents.

In the result, then, I would allow the appeal, and discharge 
the order of the Judge of first instance. I think that there 
should he no costs, as the purpose of the proceedings and appeal 
was mainly to have a judicial declaration of the meaning and 
effect of a public statute of the Province.

Hyndman and Clarke, JJ.A., concurred with Stuart, J.A
Appeal allowcl.

>
I
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HtXil lX v. BOVLK.
Judicial Committee, of the Privy Council, Viscount Haldane, Viscount 
Cave. Lord Dunedin, Lord bihaw and Lord Phillinore. March 3, 1922.

Minis and Minerals (§IA—7a)—Places mining claim—Hydraulic 
lease—Construction—Exclusion of places claims—Abandon­
ment of claim—Relocation—Rights of parties.

The proper construction of Hydraulic Lease No. 18 whereby the 
Government leased a certain tract of land in the valley of the 
Klondyke river, to be worked by hydraulic or other mining pro­
cess, is that placer mining claims within the ambit of the lease 
which were in good standing at the time it was executed, were 
reserved from the lease, and the holders of such claims were 
guaranteed non-disturbance so long as they conformed with the 
terms of their holdings, by accepting the yearly renewals de­
manded by law and by working their claims. If however the 
persons then working such placer claims ceased to work them, 
and if the renewals were neither granted nor asked for the rights 
and claims lapsed entirely and the land which if there had been 
no lease would have reverted to the Crown became included in 
the hydraulic lease.

[Osborne v. Morgan (1888), 13 App. Cas. 227, applied; Boyle v. 
Seguin (1921), 57 D.L.R. 402, reversed.]

Appeal from a judgment of the Court of Appeal of British 
Columbia (1921), 57 D.L.ll. 402. It was dated March 1, 1921, 
ami it affirmed a judgment of the Territorial Court of the Yukon 
Territory (Macaulay, 4.) dated May 11, 1920, 52 D.L.R. 651, 
whereby it was ordered that a writ of mandamus should issue 
commanding the appellant, as mining recorder for the Dawson 
Mining District, to accept the application of the respondent in 
his appeal for “a grant of Creek Placer Mining Claim No. 3 on 
Crofton Gulch, in the said Dawson Mining District, Yukon 
Territory, and on payment of the proper fees in that behalf 
to issue to the said Anna Theresa Boyle a grant of said Creek 
Placer Mining Claim No. 3 on Crofton Gulch in accordance 
with the provisions of the Yukon Placer Mining Act.”

The recorder had refused the application. The question of 
substance in this appeal is whether that refusal was right. 
Reversed.

A further question—one of procedure—has also been argued, 
namely, whether a writ of mandamus as sought was a competent 
and correct mode of seeking relief.

The judgment of their Lordships was delivered by
Lord Shaw;—The respondent purported to act under the 

Yukon Placer Mining Act, R.S.C. 1906, eh. 64. In the year 
1920 she staked out a claim 500 ft. long on a certain piece of 
ground which in fact comprised the area covered by two grants 
—No. 3 Crofton Gulch, 250 ft. long, which had been issued to 

24—63 D.L.R.



370 Dominion Law Reports. [63 D.Ut.

P.C.

Lord Shaw.

one Patten on February 17, 1899, and another grant of No. 4 
Vrofton Gulch, 250 ft. long, which had been issued 3 days 
thereafter to one Putzy.

The history of the ground is important. The grant of the 
first portion issued to Patten in 1899 was duly renewed and 
was “kept in good standing1’ until February 17, 1902. Th 
grant of the second portion to Putzy in 1899 was duly renewed 
and “kept in good standing” until February 20, 1901. On those 
respective dates, accordingly, namely, February 20, 1901. and 
February 17, 1902, the Putzy and Patten claims completely 
lapsed.

On November 5, 1900, that is to say, during the standing of 
the two placer claims, which shortly after that date lapsed, a 
hydraulic lease, after discussed, was granted, after due pro- 
cedure of the Government, to J. W. Hoyle. The hydraulic 
lease included within its geographical bounds these claims, but 
was made subject to the rights of the holders of placer claimants. 
The effect of this lease with this reservation will he hereafter 
discussed.

Until March 9, 1920, when the respondent’s claim was put 
forward, the ground was possessed under the lease for a period 
of over 18 years, that is to say, from the lapsing of the Patten 
and Putzy leases in 1902.

It should further be explained that on March 10, 1902, ap­
plication had been made by W. Shaw for a grant of Claim No. 
3, and on May 3, 1913, a similar application by (\ W. McPherson 
had been made. Hut both these applications were refused on 
the same ground, namely, that the right to the block of ground 
had reverted to the holder of the hydraulic lease.

When in March, 1920, the claim by the respondent was put 
forward, the appellant s action as mining recorder for the Daw­
son Mining District is stated in his own words in his affidavit 
thus:—

“I refused to issue the said grant for the reason that the said 
Crofton Gulch is within the limits of hydraulic lease No. 18, 
and was for that reason on land lawfully occupied for placer 
mining purposes, as described in see. 17 of the Yukon Placer 
Mining Act.”

Were this action and reason correct fAfter very full considera­
tion of the arguments and the judgment of the Judges in the 
Court belowr, the Hoard is of opinion that they were.

It is expedient now' to consider the nature and provisions of 
the hydraulic lease. As mentioned, it was granted on November
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1900, in favour of one Joseph Whiteside Boyle. (On June Im" 
26, 1913, is was assigned to the Canadian lvlondyke Company, P(. 
Ltd.) The preamble to the lease narrates the application to 
the Minister “for the exclusive right and privilege of taking 9bbv1x 
and extracting by hydraulic or other mining process, all royal boyi.k. 
or precious metals or minerals from, in, under or upon that 
certain tract of lands . . . particularly mentioned and 1,1
described.” The preamble further narrates that it is desirable 
to introduce hydraulic mining into the Yukon Territory. It 
recognises that large expenditure might he necessary, and in 
view thereof that the lessee is “entitled to have secured to him, 
his executors, administrators and assigns, the exclusive right of 
extracting and taking for his own use and benefit, all royal 
or precious metals from, in, under or upon the said tract of 
lands.” It is important to add with regard to the preamble 
that the lease of these particular lands was expressly authorised 
by an Order of the Governor-General in Council of December 
:{. 1898. The operative grant and demise is in these terms:—

“Now This Indenture Witnesseth that in pursuance of the 
premises and in consideration of and subject to the rent, coven­
ants, provisions, exceptions, restrictions and conditions herein­
after reserved and contained, and by the lessee to be paid, 
observed and performed, Her Majesty doth grant, demise and 
lease unto the lessee the said tract of lands and the exclusive 
right and privilege of extracting and taking therefrom, by 
hydraulic or other mining process, all royal or precious metals, 
or minerals, from, in, under or upon the tract of lands hereby 
demised and leased with regard to which the said rights and 
privileges are hereby granted.”

There follows a description of the tract in some detail and a 
reference to a plan or survey thereof. The rental payable was 
$1,008 per annum, and in addition to the rent a certain royalty 
upon the output. Furthermore, the lessee becomes obliged, 
under pain of complete forfeiture of the lease, to have sufficient 
hydraulic or other machinery in operation on the demised 
premises within one year, and to expend during every year of 
the term the sum of $6,000 “in mining operations or in, about or 
upon the mining rights and privileges.”

There are two broad, admitted, facts in the case: In the first 
place, that the rent has been regularly paid, and, in the second 
place, that the obligation as to the annual expenditure in opera­
tions has been amply fulfilled. It is not, in short, denied that 
tlie lessee and his assigns fully entered into and have continued
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Imp- in possession of the lands demised, a possession which by the 
pC terms of the contract was to be exclusive. A third admission.
----  however, is of equally great importance, and it is that geo-

Smu in graphically these lands do embrace the tract of 500 yards
Boyi.k. claimed by the respondent; and the case, therefore, is one in

• which the respondent, in face of an exclusive title in favour of 
" 'uxv the Klondyke Company, sets up, not a mere competing, but an 

over-riding right as a placer miner.
She bases the application upon the important foundation 

of placer claimants’ rights, namely, sec. 17 of the Yukon Placer 
Mining Act. That section is in the following terms:—

“Any person over, but not under, eighteen years of age may 
enter for mining purposes, locate, prospect and mine for gold 
and other precious minerals or stones upon any lands in the 
Territory, whether vested in the Crown or otherwise, except 
lands within the boundaries of a city, town or village, as defined 
by any ordinance of the Commissioner in Council, or land* 
occupied by a building or within the curtilage of a dwelling- 
house, or lawfully occupied for placer mining purposes, or which 
form part of an Indian Reserve.”

In addition to the admission of the geographical inclusion 
of the tract claimed by the respondent within the land granted 
to Hoyle, it is not denied that that lease, although named an 
hydraulic lease, is also a lease for other mining purposes, and 
that in fact the Klondyke Company, Hoyle’s successor have 
placer mining rights upon all the land which their lease contains.

The consequences in ejectment or otherwise so as to enable 
the affirmation of the respondent's right to become effective are 
sufficiently obvious, and, other things being equal, it lies upon 
the respondent, who presents a competitive title later in date 
by twenty years than the lease, to establish her right.

In discharging this burden it is, of course, clear, however, that 
it is within the rights of the respondent to challenge the title 
of the Klondyke Company and to examine the Hoyle lease so as 
to verify that challenge. Hut in connection with this topic it 
has to be kept prominently in view that the respondent has 
shrunk from attacking and expressly declined to attack the 
lease as such. The argument, however, is that although the 
lease may be valid, yet it proves by its terms that the block which 
the respondent now claims was excluded from its ambit. Reason 
“c” in the case for the respondent before the Board is explicit. 
It is in the following terms:—

“The respondent is not attacking the Hydraulic Mining Lea>e 
No. 18 as such, but she disputes the appellant ’s ruling to the
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effect that the Patten and Putzy placer mining areas fell into Imp. 
that lease upon the lapsing of those placer mining claims.” pçT

The case is accordingly in a somewhat singular position. It -----
is not asked that the lease as a whole he declared void, nor does Skgi in 
the respondent maintain its voidability as such. Boyi.i .

It may be well that the respondent is content simply to de------
mand that this lease does not include and cannot by law include Lord shaw 
the Patten and Putzy tract. Upon examination, however, of the 
argument upon which this demand is based, it becomes plain 
that this argument involves putting upon the lease and reg­
ulations, taken together, a construction under which the refer­
ence by the former to the latter would destroy the lease al­
together, the lease would by its own terms have written away 
its own validity. This point is of importance to the Province, 
and has received the careful examination of the Board.

The respondent particularly refers to the third clause of the 
lease and also to the provisoes contained in clause 18 thereof.
The third clause is as follows:—

“3. That the said lease or demise shall be subject to the rights 
nr claims, but to such rights of claims only, of all persons who 
may have acquired the same under the regulations of any Order 
of the Governor-General in Council up to the date of these 
presents. ’ ’

It is to be noted that this is not a reservation from the lease 
of any particular land as such, and it would be inapt for such a 
purpose. On the contrary, it is an implied affirmance that the 
land itself is in fact within the ambit of the lease, but that that 
land, so included, is nevertheless subject to certain rights or 
claims. In the second place, the nature of these rights and 
claims was, as was most natural, determined as at the date of 
the lease, as then belonging to the persons who had already 
acquired the same under the regulations, and prior to the lease.
Those persons—and the clause says those persons only—are 
referred to in the exception. In short, the lease is in accord­
ance with the policy of the statutes, that is to say, it is a lease 
guaranteeing non-disturbance of existing claimants who are in 
point of fact conforming with the terms of their holding by 
accepting the yearly renewals thereof demanded by law, and 
by working on their claims. If, however, the persons then 
working placer claims cease to work them, and if renewals are 
neither granted nor asked for, then those rights and claims lapse 
and lapse entirely. Those persons no longer have any right as 
against the lessee; and the exception to which the lease was 
made subject has disappeared.
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P.C.

Had there been no lease the land as lapsed land would have 
reverted to the Crown, ltut there being a lease, the land as 
lapsed land as to whieh the exception of rights has passed off 
falls under the lease. It does not appear to their Lordships to 
be reasonable to construe the exception in any broader sense. 
It certainly did not, as will be noted afterwards by a reference 
to a correspondence which took place at the time, appear tn the 
Government or officials of the day that there was any exception 
of the lands themselves from the scope of the lease granted in 
1900, and it does not so appear to the Board. The other view 
would imply that there was,, so to speak, by the mere incident 
of certain lands being, at the date of the lease, worked as placer 
claims, an enfranchisement in perpetuity of such lands and a 
permanent exclusion thereof from the lease which géographe alb 
covered them.

The policy of the statutes and regulations was manifestly, on 
the one hand, to promote the development of the mineral 
resources of the Province, and, on the other, to prevent 
overlapping the rights and the confusion that would therein 
ensue. While it is plain that the view last mentioned would be 
out of accord with this policy, it is sufficient to say that, in their 
Lordships’ opinion, the view is unsound as a construction of 
sec. 3.

A more difficult question, however, arises in the construction 
of the regulations themselves. The important clause is the last 
one of sec. 18 of the lease, which is in these terms:—

“Provided also, that this demise is subject to all other 
regulations contained and set forth in the said Order in Council 
of the third day of December, a.d. 1898, ‘as amended by sub­
sequent Orders in Council’ as fully and effectually to all in­
tents and purposes as if they were set forth in these presents.”

Section 3 of the regulations of December 3, 1898, is very 
important. It is in these terms:—

“3. To any person who files an application in the Department 
of the Interior at Ottawa for a location previously prospected by 
him, or his authorised agent at the time the location was pros­
pected, a lease will be issued provided he is the first qualified 
applicant therefor. Before the issue of any such lease there 
shall be filed in the Department of the Interior at Ottawa a 
report from the gold commissioner to the effect that it has been 
proved to his satisfaction that the applicant himself, or a person 
acting for him, was upon and actually prospected prior to the 
date of the application the ground included in the location, and
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that the ground included in the location is not being worked imp.
and is not suitable to be worked under the regulations governing p c
placer mining.

“No application for a lease for hydraulic mining purposes, Skui r 
however, shall be entertained for any tract which includes with- b„yu 
in its boundaries any placer, quartz or other mining claim 
acquired under the regulations in that behalf, or in the im- 101,1 'l1,1 
nndiale vicinity of which placer, quartz or other mining claims 
hare been discovered and arc being profitably operated, and 
also that the gold commissioner shall, in addition to furnishing 
the reports above referred to, be required to furnish a certificate 
that the location applied for does not contain any such placer, 
quartz or other mining claim, nor have any such claims been 
granted in the immediate vicinity of such location.” . . .
(The words are italicized in order to be noted.)

In an able argument for the re* Mr. Barton main­
tained that this clause was a definite pronouncement incor­
porated in the lease to the effect that no application for a lease 
in the year 1900 by Boyle should or could be entertained in 
respect of any tract which included within its boundaries the 
land at its date occupied by Patten and Putzy. The argument, 
logically considered, would destroy the lease altogether. For 
the contention cannot be confined to these two plots, seeing that 
the scope of the proviso is that the whole tract of land under 
lease must be included : and the argument would mean that no 
lease of such a tract of land could be entertained or could be 
granted if de facto any portion of the land embraced in it was, 
at the particular moment or time when the lease was granted, 
occupied by a placer miner with a claim in good standing. The 
result as mentioned would amount to a declaration of the in­
competency of the Frown ever to bind itself by granting any 
lease which included any plot however small, and however 
transitorily occupied for placer mining at its date. In the view 
of the Board the regulations cannot be so construed.

Their Lordships have no hesitation in treating these regula­
tions as primarily directory to all parties, and particularly to 
the officials of the Government in carrying out the mining policy 
of the Province. Several of the regulations—they need not be 
entered upon in detail—are plainly of that character, and among 
them is No. 18.

Furthermore, attention should be paid to sec. 13, which makes 
careful provision for the action of the gold commissioner and 
the giving of notice to all persons concerned by any right or 
semblance of right. It is in these terms:—

53
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lmp. When it is decided to hold any ground for the purpose <,f
P.C. the same being in locations under these regulation*

the gold commissioner shall cause a notice to that effect to In-
V.

Bovi.f.
posted in a prominent and conspicuous place in th'e office of the 
mining recorder of the district in which the ground is situ.itc:

I.ord tihaw. and after the posting of such notice no occupation or right under 
the regulations governing placer mining shall be recognised 
on any ground so held; but any bona fide occupation or light 
acquired under such regulations prior to the posting of such 
notice shall be recognised and the gold commissioner shall make

r
provision for the miner who has acquired such occupation or 
right being protected in the .same.”

This is a very plain declaration that the same policy, upon 
the one hand of encouraging development and upon the other 
of preventing overlapping, is to be administratively carried mit 
with consideration for the interests of the possessors for the 
time being. These, if any, are concerned at the time, ami. their 
rights being adjusted, the lease goes forward.

Upon the whole, their Lordships have come to the conclusion 
that sec. 3 of the lease itself is the governing ami over-riding 
provision, and that sec. 18 does not have the effect of turning a 
directory section of the regulations into a section restricting 
the ambit of the lease. The exception governed by sec. 3 is of 
“such rights of claims only of all persons who may have 
acquired the same under the regulations”—pointing, as has In-on 
said, to the protection of individual persons and of existing 
rights and claims only, and to those sets of persons who had 
actually anterior to the date of the lease acquired particular 
blocks. Interpreted in the concrete, that meant Patten and 
Putzy; it did not mean that the lands themselves (their right 
in and occupancy of which had lapsed) were excluded from the 
lease. If it were so, the result would be peculiar. The lands 
would presumably revert to the Crown in such a manner as to 
lay it open for placer claimants who might in future years 
repeat the former experiment and also disappear. Fluctuating 
series of invaders would arrive asserting placer claims upon 
blocks of land geographically under the lease. This would lie a 
mere confusion.

Reference has been made to the disclaimer of attack upon the 
lease as a whole, but in their Lordships’ opinion the argument 
logically stated can result in nothing less than such an attack. 
And it is now necessary to examine whether any such right of 
challenge lay in the respondent. This lease according 1<> the 
argument, was void, or was voidable, and voidable at the in-

42
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stance of the newly arrived claimant, the respondent, in the year Imp. 
1920. In the opinion of the Board the respondent has no such p(V 
right. But their Lordships need not discuss the principle in 
any detail, because in truth the point has been settled with Skovix

complete clearness in the case of Osborne v. Morgan (1888), Id uom-
App. ( as. 227, 57 L.J. (I\C.) 52.

That was a case occurring under the Queensland Goldfields lord !'lli,xx 
Act, 1874, and regulations made thereunder, and the action was 
at the instance of holders of “miners’ right,” its object being to 
set aside mining leases granted to the defendants. There were 
two grounds of action: first, that the leases had been granted 
contrary to a provision of the Act of Parliament, namely, with­
in two years from the proclamation of the Goldfield; and 
secondly, that the applicants for the leases had not complied 
with the regulations in force.

As will be seen, the circumstances were not unlike those of 
the present case, and they raise precisely the same questions. In 
tin1 first place, is the lease void or is it merely voidable? And 
did a title to challenge rest in the holder, in the Australian case, 
of a miner’s license; and in the present case does it rest in a 
placer claimant? Upon the first question, the opinion of the 
Board, as expressed by Lord Watson, was clear. Said he, at p.

“The right to interfere with the possession of a tenant under 
a formal lease, independently of the lessor, and in derogation of 
his rights, is not one of the natural incidents of a mere license, 
which carries no legal or equitable interest in the soil. An 
i/ facie regular lease, followed by possession, and impeachable 
only upon such extrinsic1-grounds as arc alleged in the ap- 

; pellant’s declaration, is, as between the parties to it, not void 
hut voidable; and, the lessees being willing to continue in 
possession and to comply with its stipulations, it is the privilege 
of the lessor to determine whether they shall be permitted to 
do so or not. ’ ’

As in the Australian case, so here, the lessor is the Crown 
acting through the government of the day and its officers. This 
pronouncement seems to conclude both questions. It is in the 
first place clear that the Klondyke Company’s lease was not 
void.

When, however, a lease is merely voidable, then the prin­
ciple of law to be applied is that the title of the person seeking 
to avoid it is not a general one in the public, and such a title is 
not in fact extended to anyone except to (1) those who are in
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Imp. contract relations; or (2) those who have, by convention between
P.C. those who are so, a title of challenge; or (3) those upon whom 

by statute a right to challenge is conferred. The two first
Swa ix

Boyi.k.

examples do not occur in the present case; but it may be added 
upon the question of voidability that the present would be

|.ord Sliavv.
a singularly clear case in which such voidability would not wen 
be open to the Crown itself. Re* non sunt integrae. It seems 
perfectly plain that, the lease not being itself void, but voidable 
on just cause shewn by the lessor, any attempt by the Crown 
brought to declare it void, and brought 20 years after possession 
had been taken, after payment of rent and royalties had been 
made, and after great expenditure upon the subject of the lease 
by the lessee, such an attempt could not be successfully main­
tained.

It further turns out that at the time of the lease a fair ami 
frank correspondence took place between the Government itself 
and the lessee, Mr. Boyle. They negotiated upon this very subject 
of difficulty, namely, the occupancy at that time of certain plots 
of the leased ground by working placer miners. The letters are 
as follows:—

“Ottawa, Canada, 22nd November.
To the Honourable

the Minister of the Interior,
Ottawa, Ont.

Sir,
Regarding any placer mining claims existing within tin* limits 

of the area leased for hydraulic mining purposes, on record in 
the Timber and Mines Branch of the Interior Department as 
Lease No. 18 File No. 55,466, I beg to state that while the in­
tention is clearly apparent that when abandoned these claims 
are to revert to and become a part of the leasehold, it appears 
to be necessary that the lessee should have a letter from your 
Department to this effect. Will you kindly look into tlii' 
matter at your earliest convenience and have a letter issued 1" 
me covering this point.—I have the honour to be, Sir. your 
obedient servant,

II. B. McGiverin."

“File 55,466, T. & M.
Department of the Interior.

Ottawa, 12th December, 1900. 
Sir,

I beg to acknowledge the receipt of your letter of the 22ml 
ultimo addressed to the Minister of the Interior, with respect
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to Hydraulic Mining Lease No. 18, issued in favour of Mr. Imi>-
Joseph Hoyle, of Dawson, of a tract of land situated on the pc
Klondyke River, in the Yukon Territory, and in reply to inform —
you that all placer mining claims within the boundaries of the Skuvin
above leasehold for which entry was in force at the date of the Boylk.
lease, hut which may he abandoned or forfeited for any cause, ----
will at any time during the currency of the lease revert to the Loid Hlaxx 
lessee.—Your obedient servant,

1\ G. Keyes, See.
11. H. McQiverin, Esq..

Ottawa, Ont.”
It is manifest that in face of such correspondence a challenge 

by the Crown would be in bad faith and could not succeed, and 
their Lordships are not surprised to find that the Government 
df the Province takes up no such attitude and is in no way con­
cerned with the challenge made by the respondent.

It would be a curious circumstance if, the lessee having thus 
against the Crown an indefeasible right, his right could never­
theless be challenged by another party who was no party to the 
contract but a late arrival on the ground, and the only result 
of whose challenge would be, when given ultimate effect, to 
accomplish that dispossession of the appellant which even the 
Crown itself could not legally achieve.

It is, moreover, very clear that no such result and no material 
step leading to it should be taken by a Court unless the con­
tracting parties are convened before it; and in the present ease 
a mandamus is asked and the case has proceeded to judgment 
granting it without either the lessee, the Canadian Klondkye Co., 
or the lessor, the Crown, having been made parties to these 
proceedings. It is in any view plain to the Board that no final 
judgment should have been reached without all the parties 
having been called.

This appears to follow, and very properly so, from the 
decision in Osborne v. Maryan already referred to ; and another 
passage clearly elucidating the point, from the judgment read 
by Lord Watson, may be here given. It is as follows, at p.

“Hut the appellants assert their right to terminate the leases, 
and to dispossess the lessees, not only without the aid, but against 
the wish of the Crown. They concede that no decree which they 
can obtain in this action could operate as res judicata between 
the lessees and the Crown; and it is obvious that their con­
tention, if well founded, will be productive of very singular
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results. On that supposition, the lessees may have so m- 
ducted themselves that they cannot withdraw from their con­
tract obligations : and the Crown may have so ratified the con­
tract that it cannot disturb the possession of its lessees ; yet any 
one or more persons holding a miner's right may avail themselve, 
of an original flaw in the lease at any time during its currency. 
They may delay their challenge until the lessees have, on the 
faith of their lease, spent large sums of money in preparing the 
land for mining operations, and may then intervene and ap­
propriate the whole Irenefit of such expenditure, without tin- 
lessees being entitled either to repetition of the rents which they 
have paid, or to compensation for their beneficial outlay. That 
may Ire a necessary, hut it can hardly Ire descrilred as a just, 
consequence of the statutory privileges implied in a miner's 
right.”

In conclusion, and upon the merits of the contention as to tIn­
application of the regulations to the lease, the opinion of the 
Hoard is definite that the proviso to sec. 18 of the lease that
the demise is subject to the regulations—ex necessitate it... .
porates only such regulations as are consistent with tile existence- 
of the lease itself and applicable thereto. It is impossible to
conclude that when the regulations arc imported by referr....
into the lease itself they should Ire imported for the purpose nisi 
with the result—the parties knowing what they did as is proved 
by the correspondence cited—of destroying altogether the demise 
and of rendering it void. Upon the construction contended 
for, this lease thus contained on its face a declaration if it. 
own non-validity. This is necessarily the result of the argument 
submitted, and it need hardly Ire observed that a suicidal inter­
pretation of this sort must he the last resort of construction. 
A fortiori—it in the circumstances an a fortiori is possible— 
such a construction should not be adopted at the instance of un 
applicant who was no party to the contract in issue.

Their Lordships have felt constrained to enter fully into 
a discussion of this fundamental question on account of the 
difficulty in which it is manifest the Judges of the Court of 
British Columbia felt themselves to be placed by reason of the 
judgment in Smith v. The Canadian Klondike Minina Co., re­
ported first in (1910), 16 W.L.R. 196, and on appeal in 1911', 
19 W.L.R. 1. The judgments of the Court of Appeal do not 
appear to have been reported officially, but the parties have 
been good enough to incorporate in the record in the present 
case a full report thereof.
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On a perusal of the case of Smith v. The Canadian Klondike lmi>.
.1lining Co., it appears prima facie peculiar that it should have j,
been reckoned as a precedent of authoritative bearing upon the 
subject of the present appeal. Th difference on the facts be- Sh:uvlx 
tween the two cases is outstanding. The present is a case where 
it is claimed that the respondent has the right to set up a mining
claim on ground which is unoccupied land, and to set it up by l'""1 
a proceeding 20 years in date subsequent to the lease which 
geographically embraces it and upon which the appellant takes 
his stand as a title. In Smith's case the respondent’s claim was 
located on November 2, 1899, and was recorded on November 3. 
and a record was issued therefor as provided by the regulations 
for the disposal of quartz mining claims. It was an admission 
in the stated case that the respondent’s claim “is still, by virtue 
of such compliance with the requirements of the Act and regu­
lations, on foot.” It was not until more than a year thereafter, 
namely, November 5, 1900, that a hydraulic lease (the same 
lease as is in issue in the present case) was made by the Crown 
to Boyle. The analogy between that case and the present accord­
ingly fails at the outset. Boyle as lessee was preferring against 
the quartz miner a right under a lease subsequent to the miner’s 
record. This was clearly an illegal attempt to dispossess one in 
actual occupancy. As Idington, J., says :—

“The actual operations conceivable under each of these alleged 
rights would seem to me so clearly conflicting that they could 
not advantageously be operated together on the same land, and 
I do not think ever were intended to be so. The two claims arc 
mutually destructive of each other. . . . The respondent’s
rights were acquired earlier, and therefore in such view must 
stand and appellant’s contention fail.”

The other Judges accept the same position, and the answer 
to the case as a precedent ruling the present is simply that the 
lessee’s right was put forward for the purpose of dispossession 
of a quartz miner who was, to use the familiar language, actually 
“in full standing” at the time when the action was brought, 
and had been so at the date of the lease.

But in the course of these judgments certain expressions were 
used which have undoubtedly embarrassed the Judges in the 
present case, because they lend colour to the idea that in addi­
tion to protecting the right of a prior placer holder in full 
standing the actual land of the claim itself becomes forever 
excluded from the possible ambit of the lease. It may quite 
possibly be supposed that it did not cross the minds of the
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****• Judges in the Smith ease that it would ever lie maintainc1 as
PC. here, that in the case of land the claims upon which had lapsed,

although they were in standing at the date of a lease, such land 
Skim in lucarne itself enfranchised, excluded from the lease, and open to 
Boyi.k. *,e l<‘ft waste or to be claimed for by others as placer claimants 

in the course of future years. Accordingly, the Judges, dealing 
' with a case in full standing and with nothing else, have used 

language of a breadth which is now cited as a precedent in the 
present case. Their Lordships note with satisfaction and with 
agreement that Anglin, J., inclines to hold “that the lease was 
issued subject to these regulations rather than that the Minister 
acted in contravention of them,” and the same holds of that 
part of the judgment of Duff, J., which says:—“The last provis­
ion of (Mause 18 of the lease in question introduces the regula­
tion of the 2f>th August, 1900, in so far at least as the application 
of the regulation is not inconsistent with the validity of the 
lease itself.”

Nor do they differ from the concluding passage in Idington, 
J.’s judgment dealing with the regulations, to the effect that 
they form a code—“which may and must get a rational inter 
prêtât ion and one that will, however the words looking to 
futurity may be capable of being read, be so read that every­
body’s rights will if possible be preserved, even including those 
of the appellant” (that is, a claimant in full standing and 
occupancy) “if and so far as founded on these regulations.”

When, however, the Judges express their view, as does Anglin, 
J., “that by the very terms of their contract they should there­
fore be deemed to have excluded from the demised premises the 
territory covered by the quartz mining claim of the plaintiff." 
and when Duff, J., construes the effect of the regulation to lie— 
“to prohibit the leasing for hydraulic mining of any area 
embraced w’ithin the boundaries of a quartz claim ; and the 
incorporation of the regulation in the lease in question con­
sequently excluded all such areas from the limits of the land 
demised,” their Lordships are of opinion that these views were 
not necessary for the decision of the case and were as stated 
unsound. As mentioned, the expressions were used in a case 
affecting and affecting only land under quartz miners “in full 
standing.” They, however, are apparently capable of construc­
tion as applicable to land itself and even to land which was 
worked on by a claimant under a claim which has entirely lapsed. 
But the policy of these regulations would be impeded, in so far 
as development of the colonial mining industry is concerned, by
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such a construction, and their Lordships do not see their way 
to adopt it. In these circumstances their Lordships agree with 
the conclusion come to by McPhillips, J.A., rather than with 
that arrived at by the other Judges who deferred to the dicta in 
the case of Smith already dealt with.

The merits of the application having been fully investigated 
and determined, no occasion accordingly arises for dealing with 
the argument upon procedure, including the question of the 
competency of a writ of mandamus.

Their Lordships will humbly advise IIis Majesty that the 
appeal should be sustained, that the judgments of the Court 
lielow should be recalled, and that the application of the 
respondent should be refused and the appellant found entitled 
to costs here and in the Courts below.

Appeal allowed.

IIOLM v. MORGAN.
<Hskntchnc(in Court of Appeal, Haultain, C.J.S., La mont, Turyeon and 

McKay, JJ.A. November JH, 1921.

Salk (8 IC—19)—Of motor car—Likn notk and cheque given in 
PAYMENT—Goods at purchaser's risk UNTIL note paid— 
Failure to pay note or cheque—Skizuhk hy vendor—Goods 
destroyed by fire while under seizure—Rights and liabil­
ities OF PARTIES.

The purchaser of a motor ear gave a lien note which contained 
a provision that “The ownership of the goods for which this note 
is given shall remain at my risk in the owner and shall not pass 
from the owner to me until this note and any renewal or re­
newals thereof and all judgments recovered in respect of this note
or any such renewals are paid with interest."............The seller
seized the car for non-payment and during the time it was under 
seizure it was destroyed by fire. The Court held that the car was 
at the risk of the buyer until the note was paid, and so was at 
his risk notwithstanding the seizure, and when it was destroyed 
by fire, and that the trial Judge was right in giving judgment to 
the seller for the amount of his claim and costs.

Appeal by defendant from the judgment of the trial Judge 
in an action on a lien note and a cheque given in payment of 
a motor car. Affirmed.

H. !.. Klaholz, for appellant.
D. C. Kyle, for respondent.
The judgment of the Court was delivered by
McKay, J.A. On May 1, 1919, the respondent agreed to 

s,,ll to the appellant a Ford touring car for $575. Possession 
"f the car was given to the appellant, and the appellant gave
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Susk.

C.A.

MOW.AN. 

Mvkey. J.A.

to respondent a cheque for $150, and a lien note on the car for 
$425, payable November 1, 1919.

The cheque and the lien note were not paid, and on or about 
April 24, 1920, the respondent seized the car and gave notice 
he would sell it on May 14, 1920, at the premises of the Hanley 
tiarage, llanley.

It appears that the appellant kept the car in the Hanley 
Garage, and after respondent seized it he left it in the same 
place. Before the date advertised for the sale, the car was 
destroyed by fire. The respondent, thereafter, sued the appel- 
lant on his promise to pay contained in the lien note for $425. 
and also on the cheque for $150.

The trial Judge gave judgment in favour of the respondent 
for the full amount of his claim. From this judgment, the ap 
pellant appeals.

It is admitted that the car was not destroyed through any 
fault of the respondent, and that the sole question to deter­
mine is, the respondent having seized the ear and it being de­
stroyed while in his possession under seizure, can he recover! 

By sec. 22 of ch. 147 (R.S.8. 1909):—
“Unless otherwise agreed the goods remain at the seller's 

risk until the property therein is transferred to the buyer .. 
But in the case at bar the lien note signed by the appellant, 
among other things, provides as follows:—

“It is agreed between me and the payee of this note ami the 
assigns of such payee (hereinafter called the owner) as 
follows :

The ownership of the goods for which this note is given 
shall be and remain at my risk in the owner and shall not 
pass from the owner to me until this note and any renewal or 
renewals thereof, and all judgments recovered in respect of 
this note or any such renewals are paid with interest at the 
said rate.............”

I think the first question to consider in connection with 
this clause Ls, what is it that is to be at the risk of the buyer! 
The clause is not clearly worded, but, from the language usd. 
it apparently was the intention that the risk usually attendant 
to ownership of goods was by this clause to be transferred to 
the buyer, the appellant ; that is. the car was to he at the risk 
of the buyer, and I think that is the meaning to he given to 
it. And in any event it was so understood by the appellant. 
During the argument, counsel for the appellant admitted that 
the car was at the appellant’s risk from the time lie hnujrht 
it until respondent seized it.

The risk as to the car, then, which by above in part quotd
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sec. 22 would be in the seller, was by this agreement transfer- Sask. 
re<l to the buyer, the appellant.

The next question is, how long was this risk to remain in 
the buyer? Holm

Appellant’s counsel contends that the risk ceased as soon as .. /MOR(i AN.
respondent retook possession. But I cannot agree with this. -----
In my opinion, the risk which the buyer assumes under this M,Ki*v- 1 v
agreement continues as long as the ownership in the car can-
tinues in the respondent. Extending the agreement, it says
the ownership of the car shall be and remain in the respondent
at tin- risk of the appellant, and such ownership shall not pass
from the respondent to the appellant until the note is paid.
etc.

If the ownership of the car is to remain in the respondent 
until the note is paid, and the car is to be at the risk of the 
appellant while the respondent has the ownership, surely the 
risk is to continue in the appellant until the note is paid.
There is not limitation to the risk of the appellant, under this 
agreement except payment of the note.

After the clause as to ownership and risk, the lien note goes 
on to provide that, in default of payment, the respondent 
shall be at liberty to take possession of the car and sell it, and 
apply the proceeds of sale, less the costs, on the amount then 
unpaid on the note. The appellant, then, must, have had in 
mind at the time he made ami signed the lien note that the 
respondent might retake possession of the car, otherwise pro­
vision would not have been made for it. Yet he does not limit 
his risk to the time of retaking possession.

Furthermore, the appellant agreed to insure the said car 
for an amount sufficient at all times to secure the interest 
of the respondent therein. In Hals. vol. 25, para. 331, it is 
stated :

“The fact that one party or the other is, by the terms of the 
contract, to insure the goods is relevant to show that it was in­
tended that he should take the risk.”

The cheque and note have not been paid, and in my opinion, 
the ear was still at the risk of the appellant after respondent 
seized it, and when it wras destroyed by fire, and the trial 
•ludge was right in giving judgment to the respondent for the 
amount of his claim with costs.

The following cases were cited for the appellant:—.!.
Harris, Nor <V Co. v. Dustin (1892), 1 Terr. L.R. 404 ; Sawyer 
v. Pringle (1891), 18 A.R. (Ont.) 218; Freeth v. Burr (1874),
L.R. 9 (\P. 208, 43 L.J. (C.P.) 91, 22 W.R. 370; Mersey 

25—03 D.L.R.
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Alta. Steel <V Iron Co. v. Naylor (1884), 9 App. Cas. 434, 53 L.J. 
(«•»•) 4U7' 32 W.R. 999.

These eases do not apply to the ease at bar. They wei 
all eases with regard to rescission of contracts. There is no 
such question involved here, as it is admitted respondent >■ ized 
the ear and was proceeding to sell under the contract as pro­
vided by the Conditional Sales Act. R.S.8. 1920, eh. 201. when 
i; was destroyed by fire before the day of sale, through no 
fault of the respondent.

The appeal is dismissed with costs.
Appeal disi,' < /.

ST. PAI L LUMBER <’o. v. BRITISH CROWN ABS'CE COIIP'X.

Alberta Supreme Court, Appellate Division, Scott, CJ., Beck and 
Hyndman, JJ.A. March 16, 1922.

Insvraxvk (SIIIF—140)—Bbi acii of warranties AND CONDITION» in 
application fob—Deception of company—Loss—Liability.

Representations and statements made In an application I'nr fire 
insurance on lumber, which lead the insurance company in be­
lieve that such lumber is ploughed round or piled on the liver 
bank "and not exposed to bush hazard,” when in fact then is no 
ploughing and is a large quantity of brush between the lumber 
and the river bank are material misrepresentations, and wh re the 
insurance company has acted on such misrepresentation in in­
suring the lumber it will not be held liable under the policy.

[London Ass’cc v. Great Northern Transfer Co. (1899). Can. 
8.C.R. 677, referred to.]

Appeal from the judgment of Walsh, J. (1921) 62 D.L.R. 
587. Reversed.

II. /*. O. Savory, K.C., for appellant.
S. IV. Field, K.C., for respondent.
Scott, C.J., concurs with Hyndman, J.A.
Beck, J.A.;—This is an appeal from the judgment ol’ Walsh. 

J. The action is on a policy of tire insurance. What was in­
sured was :— 150,000 feet of sawn lumber piled on bank of 
river in section 3, township 63, range 10, west of the 4lli meri­
dian, Province of Alberta. On a sheet of paper typewritten 
in black attached to the face of the policy was the following 
provision

“It is understood and agreed that this insurance also covers 
loss or damage arising from or traceable to prairie fires, (sic) 
It (sic) being warranted by the assured that the several lova 
tions named herein (there were three lots) on which lumber are 
piled shall be entirely surrounded by ploughed ground and in 
no way exposed to bush hazard.”

It is admitted that the evidence discloses no ground for sup-
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posing that the loss arose from or was traceable to prairie fire, 
although in the view I take of the case this is immaterial.

The policy is endorsed with the statutory conditions in com­
pliance with the provisions of ch. 8, of 1915, the Alberta In­
surance Act.

Statutory condition 14 begins with the words:—“The com­
pany is not liable for the losses following, that is to say:—.” 
Then follows seven clauses of exclusion from liability. Loss 
arising from or traceable to prairie fires is not one of the 
losses excluded. So far as the terms and conditions of the pol­
icy go without the special clause in relation to prairie tires at­
tached to the policy a loss arising from or traceable to a 
prairie (ire would be covered by the policy.

It seems to me it is impossible to treat the special clause in 
iptestion otherwise than as a variation, i.e., a variation of oni- 
mission from or addition to the statutory conditions (sec. 70). 
It seems to me that the plain sense of the clause which is in no 
wise affected by the transposition of the two parts of it or by 
the (piestion of punctuation is this,—that the statutory condi­
tions are varied so as to prevent the policy covering the case 
of lo>s arising from or traceable to prairie fire if the lum­
ber i< not entirely surrounded by ploughed ground and in any 
wfiv exposed to bush hazard. 1 am not sure that counsel for 
the company ventured to argue otherwise. IIis argument was 
rather, or mainly, that as the clause was a warranty, it was 
something outside of the conditions.

Tile reasoning in the decision in Curtis's & Harvey v. North 
Hr it nil d Mercantile Ins. Co., 55 D.L.R. 95, (1921] 1 A.C. 303, 
Hfl L.J. (P.C.) 9, a Quebec case, seems to furnish an answer to 
this contention. In that case the policy contained a warranty 
in tin- following words: “Warranted free of claim for loss or 
damage caused by explosii n of any of the materials used on 
the premises.” These words appeared upon the slip by which 
the appellants themselves proposed the insurance, but were not 
printed on the policy in the manner prescribed for a variation. 
By statutory condition 31 of the Quebec Act R.8.Q. 1909, art. 
7055 the company were liable for all “loss caused by any ex­
plosion.” Statutory condition 11 was as follows:—

“The company shall make good loss caused by the explosion 
of g;is in a building not forming part of gas works, and all 
other loss caused by any explosion causing a fire and all loss 
caused by lightning, even if it does not set fire.”

In the course of the judgment it is said, 55 D.L.R. 95, at p. 
98, that in Hobbs v. The Northern Ass'ce Co (1886), 12 Can.

Alta.
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S.C.R. 631, it was decided that “a policy which insured a ilnst 
fire covered all loss caused by explosion which was an im lent 
of the fire, i.e., when a fire began without an explosion ; 1 an 
explosion took place during its course and was caused I It." 
Then it was said that statutory condition 11 was to be tak« n i,t 
fill up the lacuna left by Hobbs case ; that is, to make it civ that 
when the original cause of the fire is explosion the damag- must 
be made good by the insurer. ’ *

Then it is said, at p. 100: “The insurers are warrant* I free 
from explosions of every sort except such explosion as pm. 
vided for by statutory condition 11. Now statutory cot i it ion 
11, as already stated, only deals with an explosion origiix »ujn 
fire and does not deal with the case of an explosion im ntal 
to a fire. It follows that the present case is not touched In 
statutory condition 11, and the warranty free from explosion 
can have effect.” In other words, inasmuch as the warranty 
dealt with something not dealt with by the statutory eoifl'tinns 
the Board held that the warranty was valid to that extent. The 
clear inference is that if the warranty had dealt with som.-iliim: 
dealt with by the statutory conditions and so far as it did so. 
it would have been held to be ineffective because not tiv, I as 
a variation.

On the ground, therefore, that the so called warranty in the 
present case is of such a character as to be a variation within 
the meaning of the Insurance Act, I think it was ineffective lie 
cause not printed as a variation to the statutory condition*.

It has been suggested that the words “shall be entirely sur­
rounded by ploughed ground and in no way exposed to hush 
hazard,” ought to be taken as part of the description i tin- 
property insured.

It may be that had the words “being now entirely surround 
ed by ploughed ground and in no way exposed to bush i /.ml 
been inserted as a part of the description and have pu ported 
to be part of the description, such words would prop ily In- 
held to be a part of the description and not a varia of ;i 
condition, but the policy is not in that form ; the words i ques­
tion seem to have been purposely disjoined from the - loo rip 
tion and to have been put in the future tense for n only 
purpose of giving them the character of a condition in lie 
maintained continuously as a condition of the validity of the 
policy.

For the foregoing reasons I would dismiss the appvnl with 
costs.

Hyndman, J.A.:—It seems to me that under the cir<-1instan­
ces of this case it must be held that the basis upon which the
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policy of insurance was issued, was the eorrepondenee by let­
ter and telegrams between Leliel and Hann and Lowes Duti- 
lmin t o.; without which no contract would ever have been made 
between the parties. Whilst in the strictest sense perhaps Leliel 
might nut have been the agent of the assured, neither can it be 
said iliat he was the agent of the company. He might, reason­
ably. be said to lie acting in a dual capacity. He was, I think, 
more a broker than an agent in the true sense.

“A broker is one who exercises the trade and calling of nego­
tiatin'.: Iwtween parties the business of buying and selling or 
any other lawful transactions. He may be the mandatary of 
liotlt parties and hind both by his acts in the business for which 
hi- is engaged by them.” (See Cameron on Fire Insurance in 
Canada p. 217.)

Ch iily in the first place respondent applied to Lehel for in­
surance. and Lcbel immediately wrote to the London & Lan- 
cashi-e Co., using the following language in his letter of May

“Now one of my clients wishes to have some lumber insured 
right away, and 1 understand that such securities are required 
• -f him by the hank he is dealing with. He is anxious to have 
a policy for that purpose, and I wish you would take the mut­
ter up at once on my behalf, as it is a special risk, which l am 
not familiar with.”

As a result of this, a series of telegrams and letters follow­
ed. ami the gist of them would apear to be that Lehel and 
liana, acting for him, represented (quite bona fide) or led the 
defendant company to assume that all the lumber insured was 
either ploughed round or piled on the river bank and not ex- 

l t any bush hazard. The impression, 1 would say, which 
the company would naturally receive from a perusal of the 
correspondence, was, that the lumber in question was piled on 
the bank of the river in such a way and manner and amidst 
such surrounding! that there was no risk or hazard from tire 
lieing communicated as a result of a fire in such brush or bush. 
In fact, that it was more or less on open ground on three sides 
with the river on the fourth, from which there could be no rea­
dable probability of fire being communicated. The fact of 
there being a considerable quantity of brush between the lum­
ber and the river quite capable of being burnt, to my mind was 
a very material circumstance, being a much different thing 
from being “bounded by a river.”

In lianas letter to Dunham, ex. 11, he says:—
“The considerations that I arranged with Mr. Lehel, were

:JS9
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that all this lumber was to be under some kind of eupen >i<m, 
ploughed round and in no way exposed to bush hazard ; a cover 
against prairie tire is also desired.”

Now it seems to me that these representations or statement* 
ought to be construed as going to the description and loca­
tion of the goods insured which the insurer is entitled to insist 
on being true and accurate. 13ut for such représentât i<u it is 
fair to assume no contract would have been made. Tin right 
of the insurer to know exactly what risk he is underinkins 
cannot lie denied. (Cameron on Insurance p. 76. See ni I‘or 
ter on Insurance 4th ed. p. 166 as to promissory warrant iv* or 
conditions).

It is admitted that no ploughing at all was ever donc ni tli 
location in question, which consequently means that the descrip­
tion of the situation and surroundings of the goods insun-1 wie 
not correct. And so far as the warranty can be con- 'lore-1 
promissory only, has not been complied with.

Statutory condition No. 1 of the policy reads:—
“1. If any person insures property and causes the same t< 

be described otherwise than as it really is to the pre lice of 
the company, or misrepresents or omits to commune t, any 
circumstances which is material to be made known to tin* com­
pany, in order to enable it to judge of the risk it undertake*, 
such insurance shall be of no force in respect to the property 
in regard to which the misrepresentation or omission is mail*

In Thomson v. Weems, (1884), 9 App. Cas. 671, at pp. hC. 
684, Lord Blackburn said:—

“This, in my opinion, depends on the construction of tin- 
whole instrument. It is competent to the contracting p u tie-, if 
both agree to it and sufficiently express their intention so t- 
agree, to make the actual existence of anything a condition pre­
cedent to the inception of any contract ; and if they do so tin- 
non-existence of that thing is a good defence. And it i* not 
of any importance whether the existence of that thing was or 
was not material; the parties would not have made it a part 
of the contract if they had not thought it material, and they 
have a right to determine for themselves what they shall deem 
material.

In policies of marine insurance I think it is settled by au­
thority that any statement of a fact bearing upon the risk in­
troduced into the written policy is, by whatever words and in 
whatever place, to lie construed as a warranty, and, prumt form­
at least that the compliance with that warranty is a -ondition 
precedent to the attaching of the risk. I think tl t <n the
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balance of authority the general principles of insurance law Que. 
apply to all insurances, whether marine, life or fire.”

II then there was any material misdescription of the goods 
or their location as a result of the said statutory condition and 
the authorities, the policy never took effect and the defendant 
company should not be held liable.

It is agreed, however, that the so-called warranty in the pol­
icy as to the ploughing and freedom from bush hazard should 
be held to be a variation of the policy and not as a description 
of the goods.

I cannot see it in that light. The policy includes loss due 
td prairie fire and a variation is only required to be indorsed 
when loss by prairie tire is intended to be excepted. The “war­
ranty” refers not only to ploughing which would affect prairie 
tires but also to bush hazard, for which there is no necessity 
to insert a “variation” as required by the Alberta Insurance 
Act, ch. 8 of 1915.

I cannot see any difference between this case and one where 
say the property might have been described as distant, say 100 
feet, from any wooden building, when, as a matter of fact, there 
happened to be a wooden building within 10 feet. In other 
words the disputed clause of the policy is one bearing on tint 
description as opposed to one varying the statutory conditions 
an I that its incorrectness is so material as to vitiate the policy.
See London Ass’ce Co. v. Great A". T. Co., ‘29 Can. S.t-.R. 577.

I must, therefore, allow the appeal with costs and dismiss 
the action with costs. Appeal allowed.

CHAREST v. MONTREAL TRAMWAYS Vo.
Quebec Superior Court in Review, Archibald. Acting C.J., Demers and

Hackctt, JJ. May U, 1921.
Carriers (§IIK—23G)—Blow-out on street car—Fright of passengers 

—Rush to leave car—Injury—Negligence of company—Art. 
1053 (Que.) C.C.

A street railway company is not liable in damages for injuries 
to a passenger, caused by his becoming frightened at a blow-out 
occurring on a street car, without negligence on the part of the 
employees of the company, and attempting with other passengers 
to rush from the car. The presumption of fault in such a case is 
governed by art. 1053 of the (Que.) C.C.

Appeal from the judgment of Howard, J. Affirmed.
The judgment appealed from is as follows:—
Howard, J.A.:—A “blow-out” is due to creation of ionised 

gas in the controller by the flashes that occur when circuits 
arc made and broken, and this ionised gas, when heated, lie-14
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comes a good conductor, causing short circuits with conse<| m 
ignition of the insulations. It is provided most conclusive! In- 
experts heard on behalf of l»oth parties that, though the | I».
1cm has been under consideration by electricians and scieu -ts 
for many years, there is no known method of prevent in _ the 
formation of ionised gas in a controller, or of éliminât in it 
from a controller so as to prevent blow-outs. It is also pi,, veil 
that the controller was of just as good a type as any know ;n 
science, and, though one of the older models and no l< , i 
manufactured, the reason for discontinuing manufacturin if • 
type is on account of the greater cost and not on account of im­
provements in regard to burn-outs or otherwise.

Considering that the plaintiff bases his action upon the : Hit 
and negligence of the defendant by alleging that the an lent 
and consequent injuries to his wife were due to the fault «nid 
negligence of the employees of the defendants who wen in 
charge of the said tramear, and the fact that its motor v . ut 
of order, thereby assuming the burden of proving such fault 
and negligence on the part of the defendants and that t i .. 
cident was caused thereby, which he has wholly failed \< do:

Considering that even if, as plaintiff contends, the fa< t of 
the explosion was prima facie evidence of negligence on the 
part of the defendants under the doctrine of res ipsa loiputur, 
the defendants have rebutted that presumption of fault by 
proving that, though they took all possible precaution- and 
their employees did everything they could in the circumsi nee-, 
they were unable to prevent it; doth dismiss the plaintiff's ac 
tion with costs.

L. Camirand, for the appellant.
Perron, Taschereau, & Co., for the defendant.
Archibald, Acting C.J. There remains then on'.v a 

question of fault arising from the fact that the controller 
burnt out when it was not designed to burn out. The 
plaintiffs cite art. 1054 relating to damage cans. 1 bv 
a thing in the charge of a person against whom an 
action for damage is pending and they pretend that the 
proof was upon the defendant to shew what wras the iiise 
of the accident and that whatever it was, it did not engage heir 
responsibility or, in other words, to show that they could not 
prevent the accident and they cite the Privy Council jud lent 
of Vandry v. Quebec Railway Light <(• Power Co., 52 P.L.K. 
136, [1920] A.C. 662, 26 Rev. Leg. 244.

In my opinion, this case has no application to the present 
case; where damage is caused by a thing which is in motion and
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furnished with power under the control of a man, art. 1054 
,|, cs not apply. The general rule contained in 1053 that every 
pei's-n is responsible for damage caused by bis fault applies in 
such ii ease, and that rule is connected with the other rule that 
the man who claims the damage has been caused by fault must 
prove his ease. Sometimes, however, the very fact of an acci­
dent happening is a sufficient proof of fault under the maxim 
ns ipsa loquitur. This maxim is not a maxim of responsibil­
ity I nit a maxim governing proof. It is applied in cases where 
it is at least more probable that the damage happened by the 
fault than that it happened without fault. See 11 room’s Legal 
Maxims, (i el. p. 247, where he says : “As a rule the mere fact 
that an accident has happened is not evidence of negligence."

Then lie speaks of the circumstances in which the maxim res 
ipsa loquitur may be applied. He instances two trains colliding 
with ch other, a ship in motion colliding with another ship 
at anchor and he says at p. 248: “The maxim : res ipsa loqui­
tur ought not to be applied unless the facts proved are more 
consistent with negligence in the defendant than with a mere 
accident.”

He instances a horse bolting in the street, is no evidence of 
negligence. See also Crisp v. Thomas (1890), G3 L.T. 756, 
which lays down the same doctrine, also Smith v. Midland lip. 
Co. (1887), 57 L.T. 813. This was an action against the railway 
company for injury to cattle in transport and the Court held 
that the injury might have been caused by the lighting of the 
cattle amongst themselves instead of by the shunting operations. 
See also Ferland v. Laval Electric Co. (1916), 32 D.L.R. 291, 
25 Que. K.B. 347. This case was a case of fire and it was 
attempted to prove that it was caused by the electric installation. 
This installation was proved to have been defective but no proof 
could he made that the fire resulted from that cause. The 
Court of Appeals rejected the action and their judgment was 
confirmed in the Supreme Court, Idington, J., remarking:—

“The case made falls far short of any case I know where the 
maxim res ipsa loquitur has been successfully applied to main­
tain the action.”

In this case, as appears by the judgment which is, as a matter 
of fact, supported by the evidence, the controller in question 
and entire motive machinery of the tram car were in perfect 
order and condition at the time of the accident ; it was a custom 
for the defendant company to make a thorough inspection of 
all its cars at short intervals and, as a matter of fact, this par­
ticular ear had undergone a thorough inspection and had been
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found or made perfect in every respect, just a few hours I. fore 
the accident. A blow-out is due to the creation of ionised gas 
in the controller generated by the flashes that occur wli cir­
cuits are made and broken, and this ionised gas, when ited 
becomes a good conductor, causing short circuits with const nient 
ignition of the insulations.

It is proved most conclusively by experts heard on bel If of 
both parties that, though the problem has been under con era 
tion by electricians and scientists for many years, there is no 
known method of preventing the formation of ionised gas in a 
controller or of eliminating it from a controller so as to prevent 
blow-outs to occur. Of course, if these blow-outs had serious 
results, it might be necessary to provide by legislation that that 
system should not be used for locomotion. Hut the contrary of 
that has happened. The system is expressly authorised. There 
is no one who is in the habit of riding in the cars who does not 
know that these blow-outs occasionally occur. They are very 
expensive for the tramways and doubtless the company would 
be glad if any engineer would succeed in the discovery of a means 
by which the difficulty would be overcome. That is what is 
known as an accident in law, something which happens which 
cannot be foreseen or provided against, and our Code says that 
that does not give rise to responsibility.

In this case also, while I am not disposed to go the length of 
saying that the plaintiff was in fault in consequence of being 
frightened and had done an injudicious thing in that condition, 
still, the Court finds that there was absolutely no dat -r. and 
that was truly justified by the proof. The flame only lasted a 
couple of seconds, the conductor did all he could to i assure 
the passengers, stating that there was no danger, he shut the 
ordinary exit door, but the passengers forced their wax through 
the entrance door and were hurt, not in consequence of anything 
that happened in the car, but in consequence of the unjustified 
panic of their fellow passengers. I am of opinion to confirm the 
judgment.

Appeal (l:sinis$ei.
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MASON v. ELLIS.

Saskatchewan Court of Appeal, Haultain, C.J.S.. Lamont, Turgeon 
and McKay, JJ.A. March 27, 1922.

Avtomouiles (§IIIB—180)—Motor cars approaching one another in 
SAME DEEP RUT IN HIGHWAY—DUTT Ol DRIVERS—NEGLIGENCE— 
Liauility.

When two motor cars are approaching one another in the same 
deep rut in a highway there is a duty on the driver of each car 
to stop his car rather than take the chance of getting out of the 
rut before the cars meet, and where one of the drivers properly 
stops but the other does not, and in getting out of the rut collides 
with the other car he is guilty of negligence and liable for the 
resulting damage to the other car.

| See Annotation on Automobiles and Motor Vehicles, 39 
D.L.R. 4.]

Appeal by defendant from the judgment at the trial of an 
action for damages caused to a motor ear through the negligence 
of the defendant. Damages reduced.

11. O. IV. Wilton, K.<\, for appellant.
W../. Mart, for respondent.
The judgment of the Court was delivered by
Lamont, J.A. On June 29, 1920, the plaintiff was proceed­

ing eastward on the road from Lipton to Cupar in his auto­
mobile. The defendant was proceeding in the opposite direc­
tion. likewise in an automobile. The road wound around some 
bluffs which prevented the parties from seeing one another un­
til they were within a distance of 140 ft. The travelled portion 
of the road consisted of two ruts, one on each side, 9 inches deep ; 
both cars were travelling in these ruts. As soon as they espied 
one another each driver attempted to turn his car out of the rut 
to the right. The plaintiff, finding himself unable to get out of 
the rut, stopped his car. When he brought his car to a stop, 
lie says the defendant was still 40 ft. away. The defendant 
says that he was going 20 miles an hour (other witnesses say 
35), and that as soon as he saw the plaintiff he tried to turn to 
the right; that his wheels would not leave the rut, and that “he 
stepped on the aeeellerator to get more gas to get more speed to 
get out of the rut.” Realising that he was unable to get his 
ear out of the ruts to the right, the defendant, instead of 
stopping, turned to the left in the hope of getting out on that 
side. lie succeeded in getting out of the ruts, but, when he did, 
he was so close to the plaintiff’s car that in passing he collided 
with it. causing damage. To recover for this damage the plain­
tiff has brought this action. The trial Judge held that the 
accident was caused by the defendant’s negligence, and he

Saak.
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8»^. * warded the plaintiff damages in the amount of #160, all! igh
A in his judgment he says the evidence as to the actual d.

----- was very unsatisfactory.
Mamin j agree with the conclusion reached by the trial Judge th the 
Bins. collision was due to the negligence of the defendant. Ass mii 

that he was not travelling at a reckless rate of speed—alii utli
...............  1 am inclined to think he was—it was his duty to have st, j.ped

when he found that the wheels of his car would not leav the 
ruts. Instead of which he accelerated his speed, in the hop, dial 
with greater speed he might get out of the ruts to the jkt. 
When he found he was still unable to get out. he was face,; ith 
a head-on collision; to avoid this lie turned his car to the left. 
He got out on that side, hut not in time to avoid a eollisi, I 
do not doubt that had the defendant not turned to the left when 
he did, a head-on collision would have taken place. That. ,w- 
ever, is no answer to the plaintiff's claim. The neglige, „f 
the defendant which caused the damage was not in turn , _ to 
the left to avoid a head-on collision, hut in not stoppin hi- 
car before a head-on collision became inevitable. This he mid
easily have done if he were going at a reasonable rate ol ;... ,1
Where two cars are approaching one another in the si.... .hop
rut. there is in my opinion a duty on the driver of each to stop In. 
Var rather than take the chance of getting out of the rul mid 
getting clear before the ears meet. This duty the plaint iff p 
formed, but the defendant did not. The defendant is 
fore, liable for the damage caused by the collision.

As to the damage done, I agree with the trial Judge tint tlie 
evidence is not satisfactory. Hut, with deference. 1 tli k. lie 
erred in fixing an arbitrary sum of #160 without its hein rov­
ed that the collision caused a loss to the plaintiff of that 
amount. The plaintiff filed the bills from the garage, si wing 
that he had been charged #226.85, but it was not shown that 
the work which this sum represented had lieen rendered ne­
cessary by the collision. In fact, some of it was shown i t to 
have been. The damage specifically testified to by the plaintiff 
was : “Bumper bent ; rim of right front wheel broken ; tire 
blown out, and front axle bent.” In addition to this damage 
the plaintiff had to pay #10 for another car to take him limne.

The garage to which the plaintiff's car was taken for repair» 
after the collision did not have the necessary machinery to 
straighten the bent axle, so a new axle was put in. It uns ad­
mitted in evidence that the cost of straightening the bent axle 
would have been less than the price of a new one, if the gar­
age had had the necessary machinery. The failure of the gar-
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age to have the necessary machinery to straighten the bent axle 
does not justify charging the defendant with the price of a 
new one. The only items of damage of which sufficient proof 
was given to justify charging the same to the defendant are 
the following: Front wheel and rim and assembling same, 
$30.55; hire of car to go home, $10; one tube, $6.90; one bump­
er. $18; total, $65.45.

In the bill filed there is a charge of $85 for labour, ami I 
have no doubt some of it was properly chargeable to the de­
fendant, but what part is not shown and therefore no allowance 
for labour can be made. Neither is it shown what would have 
been a fair charge for straightening the bent axle. As no 
evidence was given that any of the items charged in the bill 
other than those above referred to were rendered necessary by 
the collision, they must be disallowed.

In his notice of appeal, the defendant raised no question as 
to the failure of the plaintiff to prove his damages, lie how­
ever did on the argument, llis chief ground of appeal was 
that it was not the defendant’s negligence which caused the 
collision. On this ground he fails. 1'ndcr these circumstances, 
I would allow the appeal and reduce the plaintiff's judgment 
to $68.40, but I would allow no costs of appeal.

Appeal allowed.

Hr NVPCKSSIOX 11VTY ACT «ml WALKER.
British Columbia Supreme Court, Hunter, CJ.B.C. February .9, 1922. 
Taxis (JVC—190)—Succession duties—Promissory notes and acres- 

mi nt for sale of i.and—Maxim modilia secuuxtur personam 
Application to B.N.A. Act.

By reason of the maxim mobilia sceuuntur personam where a 
person dies domiciled in British Columbia, succession duties may 
be claimed by the Province in respect of promissory notes and 
agreements for sale of land, although they were made without tlie 
jurisdiction, and create obligations payable without the jurisdic- 
dietion and have never been brought within the jurisdiction.

[Smith v. Provincial Treasurer of Nova Scotia (1919), 4T D.L.R. 
108, 58 Can. 8.C.R. 570; Barthc v. Alleyn-Sharplcs (1920), 54 D.L.R. 
'!•. 60 Can. 8.C.R. 1 (affirmed by the Privy Council, 62 D.L.R. 515, 
[1922] 1 A.C. 215), followed.]

Action by the Crown to recover succession duties on certain 
promissory notes «and agreements for the sale of land. Judg­
ment for the Crown.

II. Tapper, K.C., for applicant.
IV. /). Carter, K.C., for the Crown.
lit xtkr, CJ.B.C. In this case succession duties are claini- 

l etl in respect of promissory notes and agreements for sale of
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land, all of which were made without the jurisdiction and 
create obligations payable without the jurisdiction, and none 
of which documents have ever been brought within the juris­
diction.

By the B.N.A. Act the Legislature is empowered to in ,»ose 
direct taxation within the Province in order to raise remue 
for provincial purposes. There are therefore two limitai 'ons, 
namely that the taxation must be direct, and that it must lie 
within the Province.

Had the matter been res inteyra, giving the language the 
meaning which would lie in accordance with the ordinary un­
derstanding of men, one might have said that this was not 
“direct taxation within the Province.”

But the Supreme Court of Canada in Smith v. Proucial 
Treasurer of Nova Scotia, (1919), 47 D.L.R. 108, 58 Can. 
S.C.R. 570, in construing a similar statute only not so explicit 
in its terms as our own have held that it is so by reason of the 
maxim mohilia sccuuntur personam. The propriety of the ap­
plication of this rule was re affirmed by the Court in Marthe 
v. Alleyn-Sharp!es, (1920), 54 D.L.R. 89, 60 Can. S.C.R. 1. al­
though that case dealt with a Quebec statute which is not hi 
pari as it imposes a duty on the transmission or succession and 
not on the property itself. This latter case came before the 
Judicial Committee, 62 D.L.R. 515, [1922] 1 A.C. 215. but the 
Board rested its decision on th« ground that the transmission 
took place within the Province to a person domiciled or resident 
within the Province, the duty was lawfully imposed and did 
not consider the applicability of the maxim to the construction 
of the B.N.A. Act.

It follows from the Supreme Court decision that if a man 
maintains a residence in Toronto where his children arc being 
educated, and dies domiciled in British Columbia, that tin* ''(in­
tents of his Toronto residence are liable to British Columbia 
taxation, although he may never have had any intention of 
moving the assets to British Columbia. I find it difficult to 
persuade myself that such a result was ever contemplated by 
those who framed the enactment, in fact I would have thought 
that by the use of the words “within the Province” they ex­
pressly intended that it should not be in the power of the Pro­
vince to tax property actually situate in another Province or 
elsewhere, but that each Province was to be confined to such 
as was within its own borders. Nor am I able to see any valid 
reason for resorting to a rule which may be useful in deciding 
questions of administration in the construction of the Act. 
However the result is that by means of a maxim which says
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that things are in law what they may not be in fact, taxes 
may 1m* exacted in respect of property outside the Province and 
one . hi imagine the rapture of the first Provincial Minister of 
Finance who made the discovery that he might get an extra 
territorial property under the shield of this legal .fiction as 
well as the shock experienced by the recipient of the first at- 
taek. It may well be that the rule is relevant in questions of 
taxation in those jurisdictions where the range of the taxation 
authority is limited only by international law, but I am unable 
to see its relevance to the construction of a statute which ex­
pressly limits the power to a given area.

If Latin maxims are to be called to control the plain mean­
ing of English statutes then there seems to be some danger that 
I lie Court will become the temple of a mysterious cult ini el- 

ril le only to the initiated instead of being preserved as the 
.Lrine of that common sense which all can understand. I low - 

i> er the question is settled so far as I am concerned and there 
ist he judgment for the Crown.

Judgment accordingly.

ZIMMERMAN v. ARTHUR.
Hash<iicheimn Court of Appeal, Haultain C.J.8., Lamont. Turpron 

and McKay. JJ.A. March 27, IPiL
(' i.MKAcTs (gIID—145) — Construction — Agreement to “take good

CARE IN EVERY WAY" OF IIOBSE FOR WINTER—HORSE UNBROKEN—
Horse put with others in field enclosed by two wire fences
—Escape and loss of horse—Liability—Custom of farmers
IN DISTRICT TO LET HORSES RUN AT LARGE FOR WINTER.

A party who agrees to winter an unbroken horse, and to take 
good care of it in every way during the time, and puts it with 
otlic r horses in a pasture surrounded by a fence composed of two 
stmmis of wire, and goes to see it every other day, it being cus­
tomary for farmers in the locality to allow their horses not being 
usul to run at large during the winter, is not guilty of negligence 
nor liable for the loss of the horse, if it breaks out of the pasture

Ai i i vi. by defendant from the judgment at the trial of an
•iinn for the value of a horse which plaintiff let out to the 

defendant and which defendant failed to return. Reversed.
•N. V. Arthur, for appellant; No one contra.
Hautain, C.J.S.I would dismiss this appeal, as the evi­

dence in my opinion does not show that the defendant lived 
up to his agreement to “take good care in every way” of the 
plaintiff’s horse. The fact that the horse escaped from the 
field where it was being kept on two occasions before it finally 
grot out and was lost, is to my mind sufficient evidence of want
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of reasonable care on the part of the defendant. TIi l«L*i 
that farmers in the neighborhood usually allowed their i-se, 
to run at large during the winter does not seem to me t i,; 
any significance. Neither the defendant nor Soren- u 
whose field the horse was kept, wintered their horses ii that 
way. If the plaintiff had been satisfied to allow his li • to 
run at large, an agreement with the defendant to “t.tlv ,| 
care of it in every way” would have been meaningle ;m<| 
unnecessary. The defendant evidently, and quite properly, 
considered that something more was required of him, and put 
the horse in Sorenson’s field. The fence surrounding tli iie'.d 
was to the defendant’s knowledge broken down on sewi-.il („. 
casions during the winter, and, as already mention»*- the 
horse escaped twice, but was recovered. It broke out a tin ! 
time and was lost. The loss in my opinion was due to lack 
of good care amounting to wilful negligence on the part t ,v 
defendant.

I would dismiss the appeal with costs.
Lamont and Tvhoeon, JJ.A., concur with McKay, J.A

McKay, J.A.:—The plaintiff brings this action for tin* value 
of a gelding which he let out to the defendant, and wliii-li tie 
fendant failed to return. The agreement is as follows :

‘‘Kealy Springs, Sask.
This agreement made in this 28th day of November, A.I). 

1019. Between Anton Zimmerman, owner and Frank P. Ar­
cher, lessee.

Witnesseth. first party letting out to the second party one 
gray gelding branded Z-Z on left shoulder, three years old. 
The second party have right to work the horse until Ju Li. 
1920, by taking during the time, good care in every w » . of 
the same.

Signed,
Anton Zimmerman, F. P. Archer.”

The trial Judge gave judgment in favour of the j< ;i iüiil: 
for $150 and costs. From this judgment, the defen»hint ap­
peals.

According to the above agreement the defendant wa- to take 
good care in every way of the horse while he had i I’ll* 
question to determine is, what is taking good care in ever)* 
way of the horse under the circumstances of the case.

The evidence shows that the horse was unbroken, and when 
defendant received the horse from plaintiff in Noveml - r. 1919. 
his neighbor Sorenson also took over two horses from plain­
tiff. The 3 horses were put in a pasture belonging to w ens»m.
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with Sorenson’s and defendant’s horses. This pasture was Sask. 
surrounded by a fence of 2 strands of wire. These horses («A 
were kept there all winter with Sorenson’s and defendant’s, 
and defendant went to see them every other day. The horse 
in question got out of the pasture twice during the winter, but Archkr. 
was put back. He disappeared about the end of April or be- M v t x 
ginning of May, 1920, and cannot be found.

The plaintiff says defendant agreed to keep the said horse 
in a stable. This the defendant flatly denies. There is no 
finding by the trial Judge on this point.

The evidence shows that the fence surrounding the pasture 
within which the defendant kept the horse was down in some 
places, and that it is the custom in that neighbourhood for the 
farmers to allow their horses not being used to run at large 
during the winter. They stable only those they are using.

The defendant was to work the horse in question; however 
he would have to break him in to do so. The evidence, however, 
shows that it is not customary to break horses in that locality 
till the spring, after the snow is off the ground. I would have 
thought sometime during the winter—when the farmers have 
less to do than in the spring or summer—would be the time 
for breaking in horses. However, the evidence is otherwise.

Under the circumstances of this case, I think the defendant 
took sufficiently good care of the horse, when he put him in the 
pasture with the other horses and went to see them every other 
day. He did not allow him to run at large on the prairie, as 
apparently was the usual practice. The horse was with two 
of plaintiff's horses he had been accustomed to before, and was 
not likely to wander away from these. The plaintiff had lived 
in that neighbourhood for several years, and must have known 
of the custom to let horses not being used run at large on the 
prairie during the winter, and 1 think if he intended that this 
horse was to be kept in a stable he would have so stipulated 
in the agreement which he prepared.

In my opinion the appeal should be allowed with costs.

Appeal all owed.

26—63 d.l.b.



402 Dominion Law Refobth. [63 D.L.R.
Can. 

Ex. c
THE KING v. KELLY.

Exchequer Court of Canada, Audette, J. December 3, I!' 
Expropriation (gHIC—137)—Habdovr improvements'—Pbf.vkm ex

PROPRI ATI Oil—U NIIERTA KINU TO GRANT KANE MK XT IN Mil Ti..\ 
OF DAMAGES—UNDERTAKING VNFVLFll.LEll—SUBSEQUENT I M Uop 
■IATION BY THE CROWN—ASSESSMENT OF DAMAGES IN VIIW 0| 
VNDEBTAKINU GIVING AN ENHANCED VALUE TO THE LANDS.

A portion of the defendants' lands had been previously ex 
propriated for the improvement of navigation in the hail r of 
Fort William, Ont. On the trial of the issue of compensa’ 1 an 
undertaking was filed by the Crown that the defendants w re at 
liberty whenever they so desired to construct upon such portion 
of the land expropriated “wharves, docks or piers extending it to 
and abutting upon the harbour line . . . subject to conn tint- 
with the provisions of the Navigable Waters Protection An, It s < 
1906, c. 115.” The Crown further agreed to execute any coni .une 
or assurance of the right or easement forming the subject of the 
undertaking as might become necessary to give effect to the purpose 
of the undertaking. Instead of fulfilling the undertaking the 
Crown subsequently expropriated the lands of the def< in 
beneficially affected by such right or easement.

Held: That in assessing the compensation for the sub: u r.t 
expropriation the Court must have regard not only to l tin 
elements of value inherent in the lands themselves at the linn of 
such expropriation, but also to the value to the owner of tl, • •
ment in question.

Information exhibited by the Attorney-General of ( amulii 
to have the compensation for property expropriated fixed hv tin* 
Court.

IV. A. Doivler, K.C., for plaintiff.
F. H. Morris, for defendants.
Audette, J. :—This is an information exhibited !> the 

Attorney-General of Canada, whereby it appears, infer " u. that 
certain lands, belonging to some of the defendants herein wen*, 
under the provisions of the Expropriation Act, R.8.C. I9»i6, eh. 
143, taken and expropriated for the purposes of a publie work 
of Canada, namely, the improvement and enlargement of the 
harbour of Fort William, in the Province of Ontario, by deposit­
ing, on Deeemlier 13, 1919, a plan and description of tie said 
lands with the Local Master of Titles, at the said city .•I' Fort 
William, in which district the same are situate.

The area of the pieee or parcel of land expropriated by the 
present proceedings is (4.964) four acres and nine hundred and 
sixty-four thousandths of an acre, 1 icing the balance of, in round 
figures, a piece of laud of ten acres,—out of which (2>'i) two 
acres and eighty-three hundredths of an acre were expropriated 
in 1906, and (2.79) two acres and seventy-nine hundredth* of 
an acre were taken under a second expropriation in May, 1909.
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(See the King v. Bradium (1013), 14 Can. Ex. 410, at pp. 426, 
427. 428, 438, 440.

By this present third expropriation, the balance of the prop­
erty is taken by the Crown for. among other purposes, enlarging 
the turning basin at the junction of the Mission and 
Kamiuistiquia rivers and materially improving navigation at this 
dangerous place, thereby answering the requirements imposed 
upon it in the publie interest. 1 have had the advantage, 
accompanied by counsel for both parties, of viewing the locus 
in qu<> and realised the advisability and necessity of the present 
expropriation in the interest of navigation in these waters.

For the lands taken by the present proceedings (3rd ex­
propriation), the Crown offers, by this information, the sum 
of $4.248.29—an amount somewhat lower than $1,000 an acre.

The owners of the lands, the defendants, Thomas P. Kelly, 
John .1, Flanagan, Young & Lillie, Limited, Arzelie Rochon, and 
Esther A. Flanagan, by their statement in defence, claim the 
sum of $35,000.

The Toronto General Trusts Co. were not represented at trial, 
hut by their statement in defence, state they are judgment 
creditors, and submit their rights to the Court asking that the 
compensation monies be applied to satisfy their claim. The other 
defendants, be they mortgagees, or judgment creditors as stated 
at Bar, although duly served with the information, did neither 
file any statement in defence nor appear at trial. However, the 
compensation monies will be made payable to the proprietors, 
free from all incumbrances.

The whole property, composed of about 10 acres, was purchased 
in 1906, by some of the present defendants, for the sum of 
$14,250, including the right to the compensation for the piece 
of land taken by the first expropriation. The property was 
bought for speculative purpose, and it had from the outset the 
inherent defect that its very site would work against it, because 
it would be required as part of the general scheme for the im­
provement of navigation and in fostering the development of 
industrial sites. However, the owners are entitled to the 
market value of this property, at the date of the expropriation, 
in respect of the best uses to which it can be put, taking into 
consideration any prospective capabilities or value it may obtain 
within a reasonably near future.

In the ease of The King v. Kelly (1913), 14 Can. Ex. 448, 
(see also the case of The King v. Bradhurn, 14 Can. Ex. 419, 
at pp. 426, 427, 428, 438, 440), wherein the question of com­
pensation in the two previous expropriations in respect of the 
two parcels of land taken from these 10 acres above referred to,
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the Crown tiled the following tindertakings which were oiiiIk.«lied 
in the judgment of the Court, bearing date August 20, 1013, 
affirmed on appeal to the Supreme Court of Canada on Mav 2 
1916, viz. :—

“The Attorney-General, on behalf of His Majesty. Wing 
thereunto duly authorised by Order in Couneil of the lit- day 
of July, 1913, undertakes and eonsents that the defendant and 
hia sueeessors in title may, without further assuranee or consent 
on behalf of His Majesty, eonstruct, maintain and use iqmii 
sueh portions of the lands expropriated and deseribed in the 
information herein as lie between the expropriation lin. „m|
the harlxmr line....................................... sueh wharves, docks, or
piers extending out to and abutting upon the harbour line. a> 
they may desire to eonstruet subject, however, to compliance 
with the provisions of the Navigable Waters Protection Art, 
R.S.C. 1906, eh. 115, and any Acts passed or to lie passai in 
amendment to or in sulistitution thereof, or in addition thereto, 
and that His Majesty will, as may be reasonably required 
execute sueh further conveyance or assuranee, if any, ns may 
lie necessary in order to give full effect to this consent or under­
taking, and in the event of the above permission as to said use 
of such portions of the lands expropriated as lie between tin- 
expropriation line and the harbour line so fixed as aforesaid, 
being revoked by Parliament or otherwise, or rendered nugatory 
by future expropriations, the owner of any structures erected 
upon the same shall lie entitled to compensation for sueh struct 
urea, to be determined as usual in expropriation eases.

The Attorney-General on behalf of His Majesty being there 
unto duly authorised by Order in Council of the first day of 
July, 1913, hereby undertakes that the lands expropriated ami 
deseribed in the information herein if not already dredged as 
hereinafter mentioned will lie dredged to the harbour line as 
soon as the work can reasonably Ik» done in connection with the 
scheme of hartiour improvement proposed to be carried out hy 
the Government save and except the natural slope required to 
protect and safeguard the hank of the channel and unexpropri- 
ated property from erosion; and that in the event of doek* or 
other structures being built out to the harliour line, tin liannel 
will be forthwith dredged clear to sueh docks or other strictures 
so as to enable vessels to approach to and lie along the same, 
the whole subject to the Navigable Waters Protection Ai t.”

Great stress has been laid upon these undertakings in the 
reasons for judgment in the alnivc mentioned case, Tin King* 
Kelly, 14 Can. Ex. 419, wherein the Judge says, at pp. 427. 
428;—“In my opinion, the effect of the work in question, coupled
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with the undertaking of the Crown, is to enhance enormously t'un. 
the remainder of the hunts, . . .” and the judgment gave effect eT~C 
to the same in the adjustment of the amount of the com pensât ion - — 
therein allowed, a set-off was allowed in view of the same both Tin: Kin«i 
under sec. 30 of the Kxpmpriation Act, R.S.C. 1906, eti. 143, Kwn 
amt see. 50 of the Exchequer Court Act, R.S.C. 1906, eh. 140.

Dealing first with the compensation which should he allowed Amieue, j. 
for the (4.964) four acres and nine hundred and sixty-four 
thousandths of an acre upon which issue the proprietors have 
adduced evidence placing upon this piece of land a very high 
valuation, hearing in mind that they were getting the right to 
build docks and trackage. Witness Lillie puts it in this 
language:

“Figuring getting the right to build docks and tracks,” and 
witness Paterson “cannot see any reason for refusing right to 
build dock, on account of maritime interests, my valuation is 
with clear right to build dock.”

Witness Duncan says: “My value is based on my right to 
have the docks and in anticipating no difficulty in getting track­
ing right.”

Witness Lillie testified that they had Imd an opening enquiry 
fur the purchase of their land, hut that it fell through because 
they had not succeeded in getting from the Crown the leave 
to build docks under the provisions of the Navigable Waters’
Protection Act, R.S.C. 1906, eh. 115, and the several Acts 
amending the same in 1909, eh. 28; 1910, eh. 44, and 1918, eh.
33. (See also examination on discovery upon this question.)

The proprietors of this land—as appears by ex. C—applied 
to the Crown, under statute, for leave to build docks on the 
said property, and the Crown never acquiesced in such petition 
or demand.

The defendants had no legal right or franchise to build such 
wharves or docks, and nothing hut a legal right can form or he 
the subject of an element of compensation. See upon this ques­
tion Raymond v. The Kiny (1916), 29 D.L.R. 574, 16 Can. Kx.
1:77" Kiny v. Brad bum, 14 Can. Ex. 4:17 ; (iillespie v. The Kiny 
(19091, 12 Can. Ex. 406—all three eases confirmed on appeal 
to the Supreme Court of Canada; ('entrai Pacific Railway Co.

i i, 85 Cal. 847; Corru v. MacDermott, (1914] A.C.
M, h;t L.J. (P.C.) 370; Benton v. Brookline (1890), lf>l Mass.
250; May v. Boston (1893), 158 Mass. 21; Lynch v. City of 
(ila.iijow (1903), 5 F. (Ct. of Seas.) 1174; Canard v. The Kiny 
(19101,43 Can. S.C.R. 88; Wood v. Kaon (1883), 9 Can. S.C.R.
339.

Therefore, the valuation by the defendants’ witnesses at
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Can. figures ranging from $50 to $70 a foot frontage for 807 ft. on
the Kaministiquia bears on its face an apparent fallacy ami 
being adduced upon a wrong basis, a wrong principle, lea\ s the

The King (’ourt without any help therefrom. The numerous sales r«l erred
Kelly. to at trial always covered the right to erect docks and pa rs. 

The Crown, on the other hand, rests upon the price paid for
Aulelie, J. the Hamilton property, a sale much commented upon Out 

here again it is obvious that this sale was made under such 
special circumstances that it makes it impossible to use it as 
a criterion of the market value of property in that neighbour­
hood at the time. Dr. Hamilton, when disposing of his proper- 
ties, was very ill, and was seeking to sell at his price with the 
view of liquidating and settling his estate before his death, 
which, according to the statement of counsel at Bar, happened 
shortly afterwards. Furthermore, that sale was made in 1017, 
before the termination of the war.

In the result, that would leave the Court with very little help 
or evidence upon the question of value, but for the statements 
of two of the proprietors when examined on discovery. Indeed, 
both defendants Lillie and Kelly testified on discovery, wliieh 
was filed at trial, that this property, without the right !<» build 
docks, was worth in 1919 about $2,000 an acre. 1 will accept 
their figures for the value of the solum for the land actually 
taken—which had become improved industrial lands as a result 
of the government works on the river and the construction «if 
the bridge between the main land and the island namely 
(4.964) four acres and nine hundred and sixty-four thousandths 
of an acre at $2,000 an acre, $9,928.

However, there is more in the present case. To the land so 
taken was attached a most valuable easement result ini from 
the above undertakings, in favour of the owners of tin* land so 
taken. Indeed, the owners of the land expropriated herein, lmd 
the—

“Right to construct, maintain and use—upon the lands ad­
joining and taken by the two previous expropriations, as li° 
between the expropriation line and the harbour line . . . such 
wharves, docks, or piers extending out to and abutting upon 
the harbour line, as they may desire to construct, subject, how­
ever, to compliance with the provisions of the Navigable Waters 
Protection Act.”

In other words, while they were not co nomine proprietors 
of the lands expropriated in 1906 and 1909, they had—under 
the undertakings, the right to build piers upon the same, «ns if 
they had been owners thereof—subject, however—alike the 
balance of the land left to them and expropriated by the present
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proceedings—to obtaining, as a condition precedent the right, to Vun- 
do so under the Navigable Waters Protection Act. These under- exTc.
takings, thus creating an easement, are a charge on the land -----
formerly expropriated for the benefit of the lands taken l y The King 
the present expropriation. The rights resulting from such kkuy. 
undertakings, including the dredging mentioned in the second 
paragraph thereof, are most valuable rights, and were considered Audettv, j. 
so in the ease in which the undertakings were given and deduc­
tion and set-off were made and allowed in fixing the compensa­
tion to be paid therein.

As a result of these undertakings, the Crown has on the one 
hand granted valuable rights to the proprietors upon the lands 
so taken in the former cases, and on the other hand, by the 
present expropriation, the Crown has taken them away.

1 have come to the conclusion to place upon this easement, 
resulting from the undertaking, the value of $1,000 an acre for 
the rights the defendants had and still retained upon the lands 
taken by the previous expropriations.

That is to say, for the (2.83) two acres and eighty-three 
hundredths of an acre and (2.79) two acres and seventy-nine 
hundredths of an acre above referred to, making a total of (5.62) 
five acres and sixty-two hundredths of an acre—1 will allow 
$1,000 an acre, namely, $5,620.

The total compensation will then be: for the land or solum 
taken by the present proceedings, $9,928, and for the so-called 
easement, $5,620, making the total sum of $15,548.

Therefore, there will be judgment as follows, viz. :—1. The 
lands and the easement attached thereto expropriated herein 
are declared vested in the Crown from the date of the expropria­
tion, namely, December 13, 1919. 2. The compensation for the 
said lands and east1 ment expropriated herein is hereby fixed 
at the total sum of $15,548, with interest thereon at the rate of 
5% from December 11, 1919, to the date hereof. The whole in 
full satisfaction for the land and easement so taken and for all 
damages whatsoever resulting from the said expropriation. 3.
Tlie defendants-proprietors of the said lands, upon giving and 
delivering to the Crown, a good and valid title free from all 
incumbrances and sufficient release or releases of all claims, 
liens, charges, mortgages, or incumbrances of any kind or nature 
whatsoever which existed upon the said lands at the date of 
the expropriation herein—are entitled to recover from the 
plaintiff the said sum of $15,548 with interest thereon, as above 
mentioned. Failing the said proprietors to discharge the said 
incumbrances, the compensation moneys will be used to satisfy 
the same, and the balance, if any, will be so paid to the said
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defendante-proprietors. 4. The defendants are further entitl'd 
to the costs of the action.

Judgment according! >i

KU80H v. PRAT.
Saskatchewan Court of Appeal HauUain. C.J.S., Lam ont, Turg" nit 

McKay, JJ.A. March 6, 1922.
Parties (§IB—55)—Agreement for the hale of land—Assign mi m bt

VENDOR OF MONEYS PAYABLE BY PUBCHA8ER UNDER—ACTION o\ 
AGREEMENT FOR BREACH OF COVENANTS—ASSIGNEE AH PARTY I'l.Al.V
tiff — Filing of consent required uy rule 41 — Pro or 
SIGNATURE OF PARTY CONSENTING—AUTHORITY OF MANAU It oy 

LOCAL BRANCH OF BANK TO SIGN CONSENT.

Where it is sought to have a bank added as a party plaintiff, 
a local manager has authority to give the consent required l>\ Rule 
41 which requires that the consent shall be in writing; proof .,f the 
signature of the party consenting is not required, and in the case 
of a corporation it is not necessary to establish the authority of 
the officer signing on behalf of the cori»oration, and win re a 
consent regular on the face of it is put in by counsel on his re­
sponsibility as counsel it should be accepted.

Appeal by plaintiff from the trial judgment dismissing an 
action on an agreement of sale of land, dismissed but for dif­
ferent reasons than those given by the trial Judge.

J. F. Frame, K.C., for appellant.
//. E. Sampson, K.C., for respondent.
Haultain, C.J.S. :—This action is based on an agreement for 

the sale of a certain parcel of land by the appellant to the 
respondent. The statement of claim alleges several breaches of 
covenant, and asks for a declaration that the respondent lias 
made default, and for cancellation of the agreement, pus sion 
of the land, etc.

During the course of the trial the evidence disclosed that the 
plaintiff, in the course of her dealings with the Canadian Hank 
of Commerce, had executed a document in favour of tin hank 
in the following terms:—

“The undersigned hereby assigns and transfers to the Cana­
dian Bank of Commerce as security for all existing or future 
indebtedness and liability of the undersigned to the bank, all 
the debts, accounts and moneys due or accruing due, or that 
may at any time hereafter lie due, to the undersigned by Sydney 
Peat, of Saskatoon, under article of agreement dated 2.1th day 
of September, 1917, for the purchase of the east % of section 17, 
tvvnp. 37, rge. 4, west of 3rd m. on which there is owing the 
principal sum of fifty-five hundred dollars with interest accrued 
at 6% per annum payable in half crop payments, and also all 
contracts, securities, bills, notes, and other document now held,
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or which may hereafter be taken or held by the undersigned, or 
anyone one l>ehalf of the undersigned, in respect of the said 
délits, accounts, moneys, or any part thereof.”

Au application was made by council for the plaintiff to add 
the bank as a party plaintiff, and in support of the application 
a written request to that effect, signed ‘‘The Canadian Bank of 
Commerce, W. J. Savage, manager,” was put in. The trial 
Judge refused the application on the grounds that there was no 
proof that Mr. Savage, the manager, had authority to sign the 
document, and that his signature was not proved. He accord­
ingly dismissed the action, holding that the plaintiff had no 
interest in the agreement in question.

In his reasons for decision, the trial Judge refers to the docu­
ment mentioned as ‘‘having been offered in evidence.” The 
document was not really ‘‘offered in evidence” at all, but was 
simply brought in in compliance with the rule governing appli­
cations to add parties as plaintiffs in an action. So far as I 
understand the rule, proof of the signature of the party con­
senting is not required. Nor do I think that, in the case of a 
corporation, the authority of the officer signing on behalf of the 
corporation need be established. The consent, regular on the 
face of it, was put in by counsel on his responsibility as counsel, 
and, in ray opinion, it should have been filed and the application 
granted. In any event, there docs not^seem to have been any 
necessity for adding the bank as a party plaintiff, as, on the 
authority of Covert. v. Janzen (1908), 1. S.L.R. 429, the action 
would seem to have been properly brought in the plaintiff’s 
name.

The plaintiff’s action, therefore, was properly brought and 
was founded on clearly established breaches of covenant by the 
defendant.

While I do not agree with the trial Judge that these breaches 
were merely trivial, I concur with his opinion that this was a 
proper case for relief from forfeiture. That relief would only 
have been given upon terms including payment by the defendant 
of the costs of the action. It has, however, been brought to 
our attention that, since the trial of the action, the Canadian 
Hank of Commerce has accepted a very substantial payment, 
$1.284.7(1, from the defendant on account of the purchase money. 
This sum represents the appellant ’s share of the crop grown on 
the land in question in 1921. Under these circumstances the 
action should stand dismissed, but the plaintiff should have 
her costs of action as well as the costs of this appeal.

Lamont, J.A. :—By an agreement in writing bearing date 
September 25, 1917, the plaintiff sold to the defendant the east

Saak.

C.A.

Ilaimnln,

78
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Ya 17-37-4-w/3rd for $12,800, payable $3,500 cash and the 
balance by delivering to the plaintiff before December I in 
each year one-half of the crop grown upon the said land fur 
that year. The agreement contained the following provisions:—

“Said purchaser further agrees that at the proper seasons of 
1918 and each and every year during the continuance . : this 
contract he will seed to wheat or such other grain as said vendor 
may consent to in writing all the land upon the said dev ribetl 
premises that may be broken previously to that year unless sum,' 
part of the said land be left to summer fallow as below pro­
vided ; . . .

The purchaser agrees............. at his own expense to kill and
destroy before the same ripen and go to seed all noxious weeds 
which may grow on said premises during the term of thi> 
agreement. . . .

it is expressly understood and agreed that the performin'* 
of each and every of the covenants and agreements herein eon- 
tained is as much the consideration of this contract and a condi­
tion precedent as the payment of the purchase money aforesaid."

The agreement also provided that in ease the purchaser made 
default in the performance of any of the covenants contained 
therein, the vendor was to lie at liberty to cancel the contra t. 
and that any payments made on account thereof should lie for­
feited. The defendant paid the cash payment, and in 11118 
the plaintiff received a further sum of $3,800. In 1919. she 
received nothing, there being very little crop that year. Tin- 
defendant failed to keep the weeds under control, and in the 
Spring of 1920 they were so Imd that he decided not to put in 
any crop that year, but to summer fallow the whole of tin land 
under cultivation, 245 acres. The plaintiff appears to have 
either expressly or impliedly acquiesced in the defendant’* 
decision, for in her evidence she testified that she was willing 
to lose the 1920 crop if the defendant summer-fallowed the land. 
"What the defendant did in the way of summer fallowing, he 
tells us in his evidence. He says that in June and duly the 
ground was too dry to summer fallow; so he did nothing until 
July 28, when he let a contract to plough and harrow the 245 
acres. The contractor commenced ploughing in the first week 
in August and ploughed until the end of September. He ploughed 
three furrows at a time with the harrows dragging behind. 
210 acres were in this way ploughed and harrowed. The 
remaining 35 acres were not " *d at all. The plaintiff did 
not consider this summer fallowing, and on November 20 brought 
this action, asking to have the agreement cancelled and declared 
at an end.

C4C
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At, the trial it appeared that on December 31, 1918, the 
plaintiff assigned to the Canadian Hank of Commerce all the 
monies payable under the agreement by the defendant, and also 
all contracts and other documents held by the plaintiff in respect 
of the said moneys or any part thereof. An application was 
made to have the bank added as a party plaintiff. A consent 
on the part of the bank purporting to be signed by the local 
manager of the hank at Saskatoon was tendered as a compliance 
with R. 41, which requires the consent of a person added as 
plaintiff to be in writing. The trial Judge refused the appli­
cation, because it was not proved that the local manager had 
signed the consent, or, if he had, that he had authority to 
do so. On the merits, the Judge held that the breaches of his 
covenant by the defendant were trivial in character and should 
be relieved against, and he dismissed the plaintiff’s action with 
costs.

Sask.

C.A.

Pkat.

Lumont, J A.

The first question to be determined is: Was the action 
properly constituted, or was the bank a necessary party thereto?

If the bank was a necessary party, I have no hesitation in 
saying that the application should have been granted. That a 
local manager has authority to give consent on behalf of the 
bank in respect of transactions within his branch, is, I think, 
clear. If there was any reasonable doubt whether or not the 
signature purporting to be the manager’s was in reality his, 
the order should have been that the bank would be added as a 
party plaintiff upon filing the necessary consent. The non­
joinder of parties is not now a ground for defeating an action. 
Letton v. Mosc* (1915), 24 D.L.R. 158, 8 S L R. 222.

In my opinion, however, the action was properly constituted 
as it stood. In Covert, v. Janzen, 1 8.L.R. 429, it was argued 
before the Court en banc that as it had appeared during the 
course of the trial that the plaintiff had assigned the entire 
benefit of the contract sued on to a third party, the action should 
have been dismissed. Wetmore, C.J., however, in giving the 
judgment of the Court, pointed out, at p. 434, that, under the 
ordinance then in force, an assignee may bring an action in 
the name of the assignor, and the Court affirmed the judgment in 
favour of the plaintiff, although the assignee was not made a 
party to the action, nor was it shewn that he had anything to 
do with its being instituted.

Covert v. Janzen was followed in this Court in Krienkc v. 
Schafter (1919), 45 D.L.R. 758, 12 S.L.R. 148, our present 
statute respecting the assignment of choses in action being in 
this respect identical with the Ordinance.

The assignment in this case transferred to the hank the
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Wnefit not only of the monies due.or accruing due from the 
defendant under the agreement, but also all contracta or «Im-u- 
ments held by the plaintiff in respect of the said monies This 
carries with it, in opinion, the benefit of the covenants of 
the defendant for securing payment of the said monies, i hal­
ing Ilia agreemeut that in default the plaintiff might cum I tin. 
agreement. The hank was, therefore, in a position to cniorce 
the defendant’s covenant against him, and the action must he 
presumed to have been brought for the hank’s benefit.

On the merits, 1 am unable to concur in the view of the trial 
Judge that the breach by the defendant of his covenant an 
trivial. His agreement in the first of the above-quoted pro- 
visions placed him under an obligation to put in crop or to 
summer fallow each year the whole of the 245 acres of cultivated 
land. In 1920, he put in no crop. He was, therefore, under 
obligation to summer fallow the whole 245 acres. The agn neat 
provided that he would “do all the summer fallowing in proper 
season and manner according to the best methods of cultiva­
tion.” Some of the witnesses testified that they Inel done 
ploughing on their summer fallows in June and July and tlmt 
these were the months in which summer fallowing should le 
done. Although the defendant says the ground was too dry 
during these months, I do not see how it would lie any drier 
for him than for the others. I, therefore, doubt very much if 
ploughing the land in question once, with the harrows following, 
in the latter half of August and September, can lie dis;muted 
as “summer fallowing in proper season and manner.” The trial 
Judge, however, has found that it was.

Even assuming his finding to lie correct in this respect, there 
remain 35 acres which the defendant did not in any way attempt 
to summer fallow. His failure to either crop or summer fallow 
that 35 acres eamiot, in my opinion, lie said to Is- a trivial 
breach. It was a clear failure to perform his covenant in respect 
of a matter which was material. In the contract the defendant 
agreed that, if he made default in the performance of any of 
his covenants, the plaintiff was to be at liberty to cancel the
contract. According to the defendant’s express agr... tient,
therefore, the plaintiff is entitled to have the contract cancelled 
upon such terms as the Court may think fit (/'roc. Sir. Co. v. 
Cratias (1919), 46 D.L.R. 104, 12 S.L.R. 155), unless the Court 
relieves the defendant from the forfeiture resulting as a conse­
quence from his agreement and his default.

The Court has jurisdiction to grant relief upon such terms 
as it may think fit. (King’s Bench Act, eh. 10, 1915, sec. 25, 
sub-sec. 5).
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The terms upon which a Court will relieve were laid down Sa8k- 
by the Court en banc in Cowic v. McDonald (1917), 34 D.L.R. ^7^"
159, 10 S.L.R. 218. From that case it appears that, in order ——
to he entitled to relief the defendant must he ready and willing Ki s< ii 
to give the plaintiff all the advantages which would have been p^T
hers had he performed his contract. That is, he must place her-----
in the same position as she would have been in had he properly Lum',l,l• ■,*'- 
summer fallowed the whole 245 acres.

To put her in this position, she should have not only her share 
of the crop grown upon the land which was actually summer 
fallowed in 1920, hut she should have the equivalent of one-half 
the crop grown upon the 35 acres had it been summer fallowed.
This she would have been entitled to on December 1, 1921.

As the trial took place before the crop was sown in 1921, 
it could not be then determined how much land the defendant 
would crop during that season.

The judgment, in my opinion, therefore, should have been, 
that the defendant be relieved from the forfeiture provided he 
delivered to the plaintiff on Deeemlter 1, 1921, not only one-half 
of the crop grown upon the land actually sown, but, in addition, 
the equivalent of one-half of the crop which should have been 
sown upon the balance of the 245 acres had it all been summer 
fallowed and cropped, and a reference should have been directed 
to he held by the local registrar after harvest to determine what 
this amount would be. Taking the trial Judge’s finding that 
the 210 acres ploughed were properly summer fallowed, if the 
whole 210 acres were seeded, the reference would cover simply 
the other 35 acres. If less than 210 acres were put in crop, the 
reference would cover the difference between that acreage and 
245 acres. The defendant should also, as a condition of being 
relieved, pay the costs of the action. Dobson v. Doumani (1909 >
2 8.L.H. 190.

The appeal should, therefore, l»e allowed with costs, the judg­
ment below set aside, and judgment entered for the plaintiff 
declaring that the defendant has made default in the perform­
ance of his covenants under the agreement, that the defendant 
will he relieved from the forfeiture consequent upon his default 
on the following terms: (1) lie will pay into Court within six 
months from the registrar’s report whatever sums it may be 
found that the plaintiff would have received from a share of 
tlio crop on that portion of the 245 acres not put in crop in 
1921, the estimate of the portion uncropped to be based on the 
returns from the portion cropped ; (2) he will pay the costs 
of the action. In default of defendant’s complying with these



414 Dominion Law Reports. [63 D.L.R.

Alla.

App. Dlv.
terms, the agreement will he declared void, and the plaintiff 
entitled to retain the monies paid in respect thereof.

Tubgeon, J.A., concurred with La mont, J.A.
McKay, J.A., concurred in the result.

MAVCOCK v. J. J. Ml’RR A Y & Co.
Alberta Supreme Court, Appellate Division, Stuart, Beck ami 

Hyndman, JJ.A. December /7, 1921.
Contracts (6ID—55)—Sai.k of oooiih—Entahi.ishmknt of by ti i i i:\ms 

i»i rwm m w Pad i m ro m \ m u Dam mie.
The defendant In Edmonton, Alta., Inserted an advertisement in 

a Tnnmto papar aflartag a quantity of potatoes for - il< 
the plaintiff replied, and certain telegrams passed between the 
parties In regard to the sale and delivery of a quantity to tie t lain 
tiff. The defendant delivered only five car loads and the plaintif 
claimed that he was liable in damages for non-delivery of a further 
quantity. The Court held that on the proper construction of the 
telegrams the parties were never ad idem and that there never was 
any real contract arrived at between the parties.

Appeal by the plaintiff from a judgment at the trial dismissing 
his action which was for damages for non delivery of certain 
car-loads of potatoes. Affirmed.

Pel ton, Archibald <(• Stanton, for the appellant.
McDonald <(• Wells, for the respondent.
The judgment of the Court was delivered by
Stuart, J.A.:—The defendant, a one-man firm, was a seed 

merchant in Edmonton. The plaintiff was a dealer, or broker, 
in Vinemount, Ontario, and carried on business under the name 
of Vinemount Orchard Company. On March 27, 1017. the 
defendant inserted an advertisement in the Toronto (llobe which, 
so far as material here, reads as follows:—

“Potatoes.
We offer fifteen to twenty-five cars of first-class white, well- 

graded potatoes, for domestic or seed, at $2.10 per bag. K) Ik 
hulk ; also ten ears of well-selected mixed potatoes, white and 
pink, bulk at $1.85 per bag; five ears of small round white 
potatoes for seed, well screened, in bulk at $1.75, sound and free 
from frost.

The above offers are for prompt shipment and subject to be 
unsold. Prices quoted are in bulk; if sacked will be ten cents 
higher in ninety pounds ; f.o.h. Edmonton points, freight rate 
on C.P.R., O.T.R., or C.N.R., cash for bill of lading

The freight rate to Ontario points is sixty cents per 100 
pounds. The varieties of white are mostly Carman No. 1. Table 
Talk and Wee McGregor and Irish Cobblers, and Green Moun­
tains. Straight named varieties ten cents higher. Potatoes 
will be loaded in refrigerator ears. We give all our potatoes
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rigid and clow inspection. Purchasers may have J. I). Smith, 
the provincial seed inspector, or have their hanker to arrange
inspection. . . .

Wire if interested J. J. Murray & Co., seed merchants, Ed­
monton, Alta/

The parties never met personally, hut as a consequence of 
this advertisement, the following telegrams passed between
them :—

“Vinemount, Ont., Melt. 27, 17.
J. J. Murray Co.,

Edmonton.
Your Gloln* add, ean you l»ook twenty-five cars all first grade, 

put up two hushcl hags for export all white and stand brokerage 
ten dollar per car on prices quoted, reply quickly, glad to sec 
someone doing the thing right.

Vinemount On-hard Co.”

‘ ‘ Strathcoua, Alta., 3 /28.
Vinemount Orchard Co.

Sorry delay. Returned to-night. Globe adds, selling potatoes 
fast but think could still hook twenty cars. I)o you want export 
abroad or United States if later foreign ears scarce. Ten dollars 
brokerage O K. if guarantee freight deposit on purchase and 
-ash for Bill Lading. Arranged. We trade Bank Commerce.

J. J. Murray & Co., Edmonton.”

“Vinemount, Out., Meh. 30, 17.
J. J. Murray and Co.,

Edmonton, Alta.
My principals offered to take five ears immediate i* " as 

I sample lot put up in new two bushel sacks at ten cents extra 
j per sack or two and half bushels per sack if you choose shipping 
I Canadian Pacific and hilling to Hridgeburg, Ont. Immediate 
I reply necessary.

Vinemount Orchard Co.”

“Stratheona, Mar. 30.
Vinemount Orchard Co.,

Vinemount, Ont.
Can ship five ears. Two immediately three inside of five 

days, could make shipment sooner if you can take them on any 
°f the three railroads. This is for immediate wire acceptance. 
Also for your credit arrangements by wire to your bankers here 
for payment and inspection.

J. J. Murray & Co., Edmonton.”

Alta.

A pp. Dir. 

Maycovk 

j! J.

* Co. 

Stuart. J.A.

7360
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“Vinemount, Ont., Apl. 1. 17.
J. J. Murray and Co.,

Edmonton.
Accept five cars immediate or within five days arranging with 

Royal Rank Monday morning also take five cars more within 
week same quality number one white new sacks as per former 
telegram confirm how soon could shipment of another ten In- 
made making twenty cars. Have inspection certificate attached 
to bills. Notify W. M. J. Thomas, Buffalo.

Vinemount Orchard Co.”

“Monday, Edmonton, Apl. J. 17.
Vinemount Orchard Co.,
Accept 5 cars, not too sure within 5 days about getting chin 

for American shipment, will give you five more ears ,is soon 
as can get cars. Our stock ready to ship, would not confirm 
ten more cars on your specified time on account shortage cars 
Would you be satisfied with relined box cars.

J. J. Murray.”

“Vinemount, Ont., April It, 1917.
J. J. Murray and Co.,

Edmonton, Alta.
We understand your wire last night confirms second .1 cars 

Will you confirm the additional ten making 20 as per offer if 
we take risk box ears relined this is how interpret your wire. 
Please confirm. Also offer your two fifty 5 ears screened mixed 
two bushels new sax.

Vinemount Orchard Co.”

“Stratheona. Apl. 5.
Vinemount Orchard Co.,

Vinemoun ; Ont.
Answering yours third. Have booked you ten ears as per 

our wire seeonu Will also latok you five cars mixed ml and 
white screened at two fifty per bag. Two bushels each. Have 
received Royal Bunk message from Stoney Creek. Are we to 
understand that thu is for payment in full from Royal Hank 
here on presentation of bill lading and inspection certificate. 
You arc also to give railway bank guarantee for freight. Answer 
quick.

J. J. Murray & Co., Edmonton."

On April 2, the Royal Bank at Stoney Creek, Onmrio, had 
sent to defendant the followii. ' telegram :—
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“ Stoney Creek, Ont., Apl. 2, 17.
J. J. Murray and Co.,

Edmonton.
Will guarantee payment for five ears potatoes sold to Vine- 

mount Orchard Co., sight draft bill of lading and Government 
inspectors’ certificates attached.

Royal Rank.’*

Then the following telegrams were exchanged :—
“Vinemount, Ont., April (i. 1917.

J. J. Murray and Co.,
Edmonton.

Have arranged freight guarantee with Can. Vac. additional 
ten care mentioned my wires first and third are all sold please 
give confirmation otherwise principal refuses five cars mixed. 
He bank guarantee manager could not do otherwise without 
submitting to his supervisor which would take several days this 
guarantees payment and should be satisfactory bill to order 
Koval Hank notify Thomas destination Bridgehurg wire ear 
numbers.

Vinemount Orchard Co.”

‘‘Edmonton via Toronto 4/8.
Vinemount Orchard Co.

After exchange wires on unnecessary delay all we can do at 
present is to confirm five cars whites and five ears mixed our 
prices with following conditions either instruct your bankers 
here to pay us here in full or cancel all communications and 
advise destination of five cars mixed.

J. J. Murray & Co.”

“Vinemount, Ont, Apl. 10, 17.
J. J. Murray Co.,

Edmonton.
Wiring credit five cars further credit on advise cars ready 

for shipment taking your confirmation ten cars all white five 
cars mixed writing.

Vinemount Orchard Co.”

“Vinemount, Ont., Apl. 11, 17.
J. J. Murray and Co.,

Edmonton.
Have now arranged credit at Royal for fifteen cars confirmed. 

Will arrange further quick as you arc ready to ship want 
potatoes Will you confirm the additional ten offered if price 

27—03 D.L.B.
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advanced requote want your business will meet your wishes and 
send man if you give sufficient quantity ears reply.

Vineinount Orchard Co."

“Strathcona, Apl. 13 17.
Vinemount Orchard Co.,

Vinemount, Ont.
Returned to-night from country. Wire received. Ref-1 you 

our wire eighth. Your delay exchanging wires leaves ns only 
able confirm five cars white which will go forward fast as < ars 
available. Will make further offer when we can make purchases. 
Roads very bad condition here now. Hard get delivery.

J. J. Murray & Co., Edmonton.’1

“Edmonton, Apl. 15/17, via Quebec ltd. 
Vinemount Orchard Co.

The very bad condition of roads is delaying shipment Im­
possible to get them away in time mentioned. Will you extend 
time, roads drying.

J. J. Murray & Co.”

“Vinemount, Apl. 16, 17.
J. J. Murray & Co.,

Edmonton.
Wire received. We must have some, our credit for first five 

has been in Edmonton nearly ten days and our later credit a 
week, don’t fail to ship the fifteen confirmed, surely our purchase 
and your confirmation said you had the goods ready mailed 
letter today, will extend reasonable time.

Vinemount Orchard Co."

“Edmonton, Alta., 50 N.L., via Toronto 17. 
Vinemount Orchard Co.

After exchanging several unnecessary wires would state as 
absolutely final that agreement stands between us as follows. 
We agreed to furnish you five cars and no more. Will endeavour 
to get off two cars this week if this is not satisfactory wire us 
at once and we will cancel entire deal.

J. J. Murray.”

“Vinemount, Ont., Apl. l! ’. 17.
J. J. Murray and Co.,

Edmonton.
Refer to your telegram second and fifth and my letter four-
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teontli must have potatoes saw ray principals and they insist 
on tilling orders eon firm sent man.

Vinemount Orchard Co.”

“ Vinemount, Out., May 2nd, 17.
J. ,1. Murray and Co.,

Edmonton.
Answering your wire Thomas Buffalo will take five ears as 

offered at dollar eighty-five providing you will fill ten ears 
ordered all white and we will cancel five ears mixed this is offered 
without prejudice otherwise are buying in open market to till 
orders confirmed and must hold you.

Vinemount Orchard Co.”

‘‘Edmonton, Alta, 3rd, via Toronto.
Vinemount Orchard Co.,

Vinemount.
Answering your wire second we have shown Walker we had 

cars ready to ship long liefore your credit was fixed right, stock 
Is'ing perishable had to dispose of quick and also to save further 
demurrage. All we intend to give you is the five ears, this 
without prejudice and final.

«Î. J. Murray & Co.”
There were one or two letters also, hut they seem to lie 

immaterial.
It appears from the evidence of McMillan, the manager of 

the Royal Hank at Edmonton, that on April 10 he had received 
the following telegram from the manager of the hank at Stoney 
Creek, Ont. :—

“Notify and pay J. J. Murray Co. for account of Vinemount 
Orchard on delivery of hills of lading and certificate of inspec­
tion No. 1 all white screened potatoes payment for five ears of 
potatoes at $2.90 per sack of 120 pounds.”

And on April 11, McMillan received from the supervisor of 
the Royal Bank at Toronto the following telegram:—

“You are authorised to pay drafts for potatoes by J. J. 
Murray Co. on II. F. Maycock payable at Stoney Creek to the 
extent of $12,000 not exceeding $1,200 per ear when accom­
panied by hills of lading and certificates of inspection.”

It was stated in evidence by Murray, and was in mi way 
eontradivled, that he was never informed as to any credit other 
than that of April 10, for the price of five ears of white pota­
toes. McMillan said that there was nothing to indicate that 
the Toronto telegram of April 11 referred to the Vinemount 
Orchard Co., liecause Maycock’s identity with that company
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was not revealed. Murray said that he did later on enquire as 
to a credit for five ears of mixed red and white potatoes ami was 
told that there was none. There is nothing to show that lie 
was ever informed of the credit of April 11.

It appears that Murray had some ears of white potatoes ready 
loaded at certain points when the correspondence began, hut 
he stated that he was forced to sell them elsewhere, to save 
demurrage, before the credit of April 10 was promised.

However, the defendant did, in fact, send forward five vais 
of white potatoes, although shipment did not begin till alunit 
April 23.

It was contended by the defendant that upon the above cor­
respondence he never hound himself to sell more than those first 
five cars. The plaintiff contended that the defendant had hound 
himself to sell and deliver ten cars of white potatoes and five 
cars of mixed red and white potatoes.

The trial Judge, in his judgment, expressed grave doubt as 
to whether there had ever been a concluded agreement as to 
the additional ten cars, hut he dismissed the plaintiff's action, 
not on that ground, hut because, upon the only evidence adduced 
by the plaintiff the market price at the time of the breach, even 
if there was a breach, was not higher than the contract price 
and, therefore, there was no damage suffered.

It is open, therefore, to the defendant to hold his judgment, 
if he can, upon the ground that there was no concluded agree 
ment.

In my opinion, the parties were never ad idem witli respect 
to anything more than the first five cars. The original advertise­
ment in the (ilobe, in stating the terms expected, used the 
expression “cash for bill of lading,” and referred to the expedi­
tion of Murray that official government inspection or inspection 
by the purchaser’s own agent chosen through a bank, should 
take place at Edmonton. The telegram of March 28 repeated 
the expression “cash for bill of lading arranged” in stating 
the conditions upon which Murray would sell. Then the tele­
gram of March 30, which began with the words “can ship five 
cars,” ended with the sentence “also for you credit arrange­
ments by wire to your bankers here for payment and inspection." 
Then, I think, the obvious interpretation of the telegram* of 
April 1 and 2, is that the first words of that of April 2. i.f. 
“accept five cars,” still refers to the first five cars about which 
there is no dispute, as they were shipped and delivered. Then 
we come to the telegram of" the defendant of April 5, answering 
the plaintiff’s of the 3rd. In that telegram the defendant admits 
receipt of the telegram from the Royal Hank at Ktom Creek.
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merely guaranteeing payment, but he at once, in the same tele­
gram. asks what is meant. In effect he says “we have booked you 
ten cars, but we want to have it clearly understood that we 
want cash for the bill of lading here in Edmonton.” Vp to this 
point there might have been good reason to contend that the 
expression “cash for bill of lading” previously used should be 
interpreted as meaning that the cash should be paid at Stoney 
Creek on production of the bill of lading there, i.c. that a draft 
was to be paid before tin* bill of lading attached to it should 
there be surrendered ; although the distinct references to inspec­
tion at Edmonton might cast serious doubt upon the propriety 
of this interperation in the circumstances. Hut, however that 
might have been, it is clear that in the message of the 5th, the 
defendant raised the point squarely and wanted a clear under­
standing upon it before he would consent to be bound. Instead 
of accepting the defendant’s proffered condition, the plaintiff 
in his wire of the 6th merely gives a reason for having been able 
to arrange only a guarantee of cash at Stoney Creek and assumes 
that an additional ten ears over and above the first five were 
to he sent. Then on the 8th, the defendant again specifically 
stated that he would only sell five ears of white potatoes and five 
ears of mixed potatoes on condition that payment in Edmonton 
was arranged for. Then in the wire of April 10, the plaintiff, 
while accepting the condition as to payment in Edmonton, 
expressed the understanding that the contract was to be for 
“ten ears all white five cars mixed.” And in the next telegram 
of the 11th, he again insists on fifteen cars. The difficulty is 
that Murray had never, up to that point, unequivocally and un­
conditionally offered fifteen cars. Aside from other reservations, 
Murray had insisted on an agreement to pay in Edmonton. And 
before he got that agreement out of Maycock lie had definitely 
drawn back to ten cars, five of white and five mixed, as stated in 
the telegram of the 8th. Then, although Maycock finally agreed 
to make payment in Edmonton his assent to that condition was 
coupled with an insistence that the contract was to be for fifteen 
cars. Obviously, therefore, there never was any meeting of the 
minds of the parties upon any definite contract with terms under­
stood and arranged between them. The question whether the 
necessary credit ever existed at Edmonton or not is, to my mind, 
immaterial. What is material is, whether Maycock ever assented 
in time that the credit should he there whenever the bills of 
lading and certificates of inspection were produced. As 1 say, 
lie eventually did so assent but, at the same moment, insisted 
on fifteen cars while Murray had already quite explicitly refused 
to go further than promise ten cars.
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I think, therefore, that there never was any real contract 
arrived at between the parties. 1 have some doubt wi -ther 
Murray was ever obliged to deliver even the first five ears which 
were in fact delivered and paid for. Rut, however that n he, 
he was not, in my opinion, l>ound to deliver any more.

This result renders it unnecessary to deal with the quation 
of damages. Upon the evidence as it stood, the judgment was 
admittedly correct hut an application was made to tli niai 
Judge at the close of the hearing to permit further evidence 
of damage to he given. This application was refused. ;md it 
was renewed before us. Rut there is no reason, in my view, 
of the case for considering the matter at all.

The appeal should he dismissed with costs.
Appeal dismissal.

LEVINE v. DOMINION EXPRESS Co.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, Turn • n <nnl 

McKay, JJ.A. March 27, 1922.
Negligence (6IC—60)—Excrehn office—Invitee—Negligent! <>i km 

ployee—Injury—Li anility—Damages.
A person attending at the office of an express company for the 

purpose of sending away a parcel, is an invitee, and as long as he 
uses reasonable care for his safety is entitled to expect that the 
company shall use reasonable care to prevent damage front un- 
BSUal danger of which it should know.

It is negligence on the part of an employee of an expre - com­
pany to throw a parcel to another when an invitee is pi « • nt and 
without ascertaining that the person for whom it is intended is 
ready to catch It. and when as the result of such act Hi- pa reel 
strikes a mop stick which causes damage to such Invitee, the 
company is liable for the resultant damage.

Appeal by plaintiff from the judgment at the trial of an action 
for damages for injuries received and expenses incurred owing 
to the negligence of the defendant’s employees. Reversed.

V. 0. Hodges, for appellant; V. II. Gordon, for respondent.
The judgment of the Court was delivered by
McKay, J.A. :—The plaintiff brings this action to recover 

damages for injuries received and expenses incurred owing to 
the negligence of defendant’s employees. The trial Judge dis 
missed the action with costs, and plaintiff appeals.

The evidence shews that the defendant is an express company, 
and has an office and warehouse in the city of Rcgii Tin' 
office is open from 8.30 am. to 5.30 p.m. on business dir ~ Tin- 
office is the usual place for transacting business with die de­
fendant company. The customers bring their parcels to the 
office, and the defendant receives them there from the customers. 
The parcels are then put in the warehouse, and the servants
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of thv defendant sort them there and ship them from there by 
the proper railway train to their destination. The warehouse 
is open after the office is closed in order to ship out going parcels 
ami receive incoming parcels. The plaintiff, shortly after G p.m. 
on February 14, 1921, went to the warehouse with a parcel, 
to send it by way of express. He had done so 5 or 6 times 
"before. He handed his parcel to the weighing clerk, Waters, 
ami while the latter was busy writing out a receipt for the 
parcel, (loodhue, another clerk of the defendant, who was sorting 
the parcels for the outgoing train, threw a parcel to Waters; 
the latter did not catch it, not being ready for it, and it fell 
In-hind him on the handle of a mop-stick lying on another parcel, 
which mop-stick flew up and hit plaintiff (who was standing 
liehiml Waters) on the mouth, and bruised his lip anti broke 
his front tooth. It was customary for the sorting clerks to 
throw parcels to the weighing clerk, otherwise they would not 
lie able to get through their work in time to ship the express 
matter by the several outgoing trains. The parcel in question 
weighed from 5 to 8 lbs., and was of some soft material, such 
as dry-goods, from Simpson’s Ltd.

There are two questions to consider in this case :—
1. Was the plaintiff in the warehouse as a licensee or invitee! 

2. Was there negligence on the part of the defendant's servant 
in throwing the parcel as he did on this occasion!

As to the first question, in my opinion the plaintiff was there 
as an invitee.

In Smith’s Leading Cases, 12th ed., at p. 865, in the notes 
to huUrmaur v. Domes, the author says:—

“The invitees whose rights are in question include customers
of a tradesman and persons who resort to his premises..............
with a view to business engagements, or relations; These
invitees also include persons.............. on the business premises
of the occupier with his assent engaged in a transaction of 
common interest to both parties; Holnus v. N.E.R. Co., L.R. 4 
Ex. 254, 6 Id. 123.”

The plaintiff came into defendant’s warehouse to transact 
business with the defendant, and he was there on business with 
its assent engaged in a transaction of common interest to plaintiff 
and defendant.

As to the second question : The duty that an occupier of 
premises owes to an invitee is thus stated by Willes, J., in 
Indirmaur v. Dames (1866), L.R. 1 C.P. 274, at p. 288, 35 
L.J. (C.P.) 184:—

“And, with respect to such a visitor at least we consider it 
nettled law, that he, using reasonable care on his part for his
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own safety, is entitled to expoet that the occupier shall on his 
part use reasonable care to prevent damage from unusual damier, 
which he knows or ought to know.”

The warehouse was a place where defendant received many 
different kinds of parcels, some soft, some hard, some Ling 
sticks (such as brooms or mop-handles, etc.), and these were 
placed about the locality where the invitee would be standing 
when transacting his business with the employee of the défendant 
The defendant’s employees must be taken to have known, or 
ought to have known, of such articles being there, as tin arc 
continually handling such articles in the warehouse. They 
must also have known, or ought to have known, that if one of 
these sticks, such as a mop-handle, is lying across another parcel, 
and a parcel of from 5 to 8 lbs. weight—whether hard or soft- 
hits one end of it, it is liable to fly up and strike a person near 
by. Under these circumstances, one of the employees throwing 
a soft parcel to another employee at a distance of 5 or (» feet, 
with an invitee standing near by the other—before ascertaining 
that the other is ready to catch it—when as a fact that other 
employee is busy and not ready to catch the parcel, is, in my 
opinion, an act of negligence.

I am also of the opinion that the injuries sustained by the 
plaintiff were the direct result of the negligent act, and the
defendant is liable therefor.

The plaintiff claims:—
Loss of earnings for 1 week following injury....... .+ 17 00
Loss of 8 hours, being time necessarily spent absent 

from place of employment in attendance on 
dentist other than during the week above men­
tioned at 98 cents per hour................................. 7 84

Charges to dentist and medical attendant... 60 00
General damages ..................................................... 200 00

♦314 84
The injury was received and the work of the dentist was (lone, 

according to plaintiff's evidence, during his holidays. I cannot, 
therefore, see how I can allow him for loss of earnings when he 
was not working at the time. The items, therefore, of $47 and 
$7.84 are not allowed.

The plaintiff says that the amount of Dr. Robb’s bill was $60. 
Dr. Robb, who was his own witness, says it is $40. 1 do not 
think the plaintiff should be allowed more than the amount 
sworn to by Dr. Robb. This amount, $40, is allowed. The 
evidence of Dr. Robb is, that the tooth that was broken is the 
best front tooth of the mouth, and, notwithstanding that it has



63 D.L.R.] Dominion Law Reports.

been repaired, it is not likely that it would be as good as the 
natural tooth. There is also the pain and inconvenience the 
plaintiff would suffer to be considered. J therefore think that 
$150 for general damages is a proper amount, and which amount, 
in my opinion, should be allowed.

The result is that the appeal is allowed with costs, the judg­
ment below set aside, and the plaintiff will be entitled to 
judgment against the defendant for $100, with costs.

Appeal allowed.

KITCHEN v. THE KING.
British Columbia Court of Appeal, Martin, Gallilxcr and Eberts. JJ.A.

January 10, 1922.
Mines and minerais (SIB—10)—Mineral Act, R.S.B.C. 1911, ch. 157. 

secs. 48, 50 and 51—Certificate ah to assessment work— 
Extension of time—Payment of money instead of work— 
Extension of time in case of—Lapse of claim—Protection 
i M-i.it MW. 27.

The thirty days' extension granted by sec. 50 of the Mineral Act, 
R.S.B.C. 1911, ch. 157, where the necessary assessment work re­
quired by the Act has been done during the year, for recording and 
obtaining the necessary certificate from the mining recorder, does 
not apply where money is paid in lieu of work under the provisions 
of sec. 51 of the Act. The fact that the gold commissioner has 
advised such holder that he is entitled to the extension, does not 
bring him within the protection of sec. 27 of the Act, or prevent 
the claim from lapsing under the Act.

Appeal by the Crown from a judgment of Hunter, C.J.B.V., 
in an action under the Mineral Act. Reversed.

W. />. Carter, K.C., for appellant ; Victor Harrison, for re­
spondent.

Martin, J.A., would allow the appeal.
Gali.iher, J.A. :—I would allow the appeal.
The petitioners, who were free miners, located two mineral 

claims in April, 1007, known as “The Copper King” and 
“Cameron,” near Cameron Lake, in the Province of British 
Columbia, and in the years 1008, 1000 and 1010 respectively, 
in lieu of work on said mineral claims, paid within the year, 
as they were entitled to do under the Mineral Act the sum of 
$200 in each year, together with the sum of $5 for recording 
certificate of work and recorded such certificate of work in the 
office of the gold commissioner.

In the year 1011, the petitioner, Thomas Kitchen, according 
to his evidence, interviewed the gold commissioner in his office 
some f> weeks before the money was due in lieu of work and 
asked if lie could have an extension of time for 30 days in which 
to pay the money by paying $20 extra. The gold commissioner
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informed him that he could, and within the 30 days, hi nut 
within the year, accepted the au in of $200 together wi ih,- 
Niim of $5 for recording certificates of work, the sum - *20
extra for extension being paid before the year expired. Them* 
certificates of work were recorded.

In 1912, the petitioner. Kitchen, again applied to 1I1 joltl 
commissioner for an extension of time for paying the u<;\ 
and was at first informed that it would lie all right, but n tin- 
meant iine and In-fore the year had expired, the gold mi*- 
sioncr informed Kitchen that he could not accept the i .m.-y. 
that the inspector had ticen up and informed him that I wa- 
wrong in granting an extension of time where money was |»hkI 
in lieu of work, that he should not have accepted it in I*»11 
and that the claims had lapsed.

Subsequently these claims were re-loeated by other partie*, 
but it does not appear whether these locations were In f ; ■ nr 
after Kitchen was informed his claims had lapsed.

The first question we are asked to decide is whether the .‘{u 
days’ extension applies where money is paid in lieu of work 
The sections dealing with the doing and recording of work 
and the payment in lieu of work are 48, 50 and 51 of tin- 
Mineral Act, eh. 157, It.S.B.C. 1911. From a perusal of tins.- 
sections there is no doubt in my mind that the extension of 
30 days in no way applied to the payment of money in lieu of 
work.

The next question is: Is the petitioner within the protection 
of sec. 27 of the Actf See. 27 reads:—

“27. No free miner shall suffer from any acts of omission 
or commission or delays on the part of any Government official, 
if such can lie proven.”

Hunter, below, has held that the petitioner within
the protection of that section. With every respect, I take a 
different view.

What the gold commissioner did, no doubt under n mis­
apprehension of the effect of the Act, was to inform the petitioner 
wrongly of such effect. 1 do not think that it is any part of tin- 
duties of a commissioner to give advice as to the m< lung of 
the Act, and if the party chooses to iely on that advice, and it is 
wrong, he must suffer the consequences.

It is not, 1 think, the class of acts of omission or co mission 
referred to in 27. Supposing the commissioner had sai l: ' you 
have 60 days within which to pay your money after tin- year 
expires”—evidently that would lie wrong, as the statut' mtain* 
no such provision—neither does it contain any provision that 
any extension can tie granted where money is paid in lieu of
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work. Both would lie acts done by the commissioner, and if B.C.
it were to be held these were within the protection of 27, any ^
commissioner desiring to assist a friend might protect that -----
friend by doing acts he had no power or authority to do. But Kitchen 
if this view is wrong, 1 still think the petitioners cannot theming 
recover. -----

The action is for a return of the monies paid during the years Gal,lher«,, v 
1908, 1909, 1910, and 1911. The Government has paid into 
Court the amount paid in in 1911, $225, and the further sum 
of $25, which they say is sufficient to cover petitioners’ costs 
up to the date of payment in. This is the amount which they 
say the commissioner should not have accepted and for which 
the petitioner received no benefit or protection.

That narrows it down to the three payments made in 1908,
1909 and 1910, all within the statutory year and amounting to 
$615.

Under the Act the interest of a free miner in his mineral 
claim is declared to he equivalent to a lease from year to year.
Now the rental, if 1 may so put it, is either the doing of $100 
work on the claim, or the payment of $100 in lieu of work, 
and when either is done and the certificates of work recorded 
the lease, so to speak, is extended another year, and so on.
Tlie free miner either by his work or payment of money has 
secured to himself, the right of possession, right to mine and 
extract minerals and to hold title for another year. Now, 
during the 3 years he paid these monies he received this pro­
tection, he received what he paid for and lie cannot ,
and it seems to me the only complaint he can make is that he 
lost his claim by reason of the acceptance of the money by the 
commissioner in 1911, or in other words, by the act of commis­
sion on the part of the Government official.

What would then be the damages he would be entitled to?
Not, 1 think, the return of the monies he paid and for which he 
received value during those years—but the loss he suffered by 
reason of the commissioner’s act in 1911, which occasioned the 
loss of the claims. That might lie nothing if the claims were 
of no value, or it might be considerably greater than the monies 
now claimed, but that would depend upon the proof of which we 
have not a title.

If tin petitioners have any claim against the Crown, which, as 
I view the statute, they have not, it cannot be recovered under 
the petition as framed, and in the absence of proof of actual
loss.

Eberts, J.A., would allow the appeal.
Appeal allowed.

29
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Re LAND TITLES ACT; Re MAHHEY-H ARRIS Co.

Saskatchewan Court of Appeal Haultain, C.J.S., Lamont, Turgr 
McKay, JJ.A. March fi. 19.i>.

Land titles (8IV—40)—Cavf.ath—Who may file—Assignee hi i un
PURCHASE CONTRACT—SPECIAL CLAUSE AS TO VENDOR'S AH KuVAL
of AseioNMEMT—Assignment without approval—Kem 

An agreement for the sale of land contained the foil >wing 
clause "No assignment of this agreement shall be valid unl<-s it 
shall be for the entire Interest of the purchasers and lie approved 
and countersigned by the vendor or his agent, and no agreement or 
conditions or relations between the purchasers and their as gnm 
or any other person acquiring title or Interest or through the 
purchasers shall preclude the vendor from the right to eonv >• the 
premises to the purchasers on the surrender of this agreement and 
the payment of the unpaid portion of the purchase money which 
may be due hereunder unless the assignment hereof be approved 
and countersigned as aforesaid. The terms vendor and pun 
in this agreement shall include the executors, administrai' and 
assigns of each of them." The Court held, following.* tlantn llmity 
Co. v. Jackson (1913), 14 D.L.R. 562, that a company wltMi ob­
tain'd an asdgnmvtit <>t tin- pun tinsel's interest, Imt ;
obtain the approval of the vendor or his agent to the assignment 
did not obtain an interest in the land u|»on which a caveat could 
be founded.

[Atlantic Realty Co. v. Jackson (1913), 14 D.L.R. 562, followed. 
See Annotation on Caveats, 7 D.L.R. 675.]

Appeal by the company from the refusal of a local Master 
to register a caveat. Affirmed.

K. 8. Williams, for appellant.
//. E. Uoss, for respondent.
The judgment of the Court was delivered by
Lamont, J.A.:—By an agreement in writing made November 

15, 1917, Frank M. Jurema, the registered owner, sold the 
fractional south-east quarter 16-24-1 l-w2nd to Peter Makoryk 
and Metro Makoryk, and all his interest in the said land The 
agreement contained the following provisions :—

“9. No assignment of this agreement shall be valid unless it 
shall lie for the entire interest of the purchasers and lie approved 
and countersigned by the vendor or his agent, and no agreement 
or conditions or relations lietween the purchasers and their 
assignees or any other person acquiring title or interest or 
through the purchasers shall preclude the vendor from the right 
to convey the premises to the purchasers on the surrender of 
this agreement and the payment of the unpaid portion of the 
purchase money which may lie due hereunder unless the assign­
ment hereof be approved and countersigned as aforesaid.

10. The terms vendor and purchasers in this agreement shall 
include the executors, administrators and assigns of each of 
them.”



63 D.L.R.] Dominion Law Reports. 429

On February 10, 1920, Peter Makorvk assigned and quitted 
claim to Metro Makorvk all his interest in the said lands. Metro 
Makorvk did not make the payments due under the agreement 
and the same became in arrear. To enable Jurenia to obtain 
these arrears and a further amount of the purchase money, it 
was arranged between him and Metro Makorvk that Makorvk 
would apply for a loan on the land, that Jurema should give 
him a transfer thereof to enable the mortgage to he registered, 
that Jurema should receive the monies advanced by the mort­
gagees and should take a second mortgage for the balance of the 
purchase price. Makorvk applied for the loan, which was 
granted, and the mortgage was prepared and executed. Hut 
before it eould he registered the Massey-Harris Co. had obtained 
from Metro Makorvk an assignment of all his interest in the 
said land, as security for an indebtedness of $1124, due from 
him to the company, and had registered a caveat against the 
property to protect said security. Jurema then caused the 
registrar of Land Titles to notify the company that their caveat 
would lapse unless within 30 days it obtained an order of the 
Court continuing the same. The company applied to the Local 
Master at Melville for an order continuing the caveat, hut the 
application was refused on the ground that the company had 
no interest in the land upon which a caveat eould be founded. 
The company now appeals to this Court.

In my opinion, the decision of the Local Master was right. 
The agreement by clause 10 was made binding not only on the 
purchaser, hut on his “assigns.” The company became the 
assignee of Makorvk and was, therefore, hound by the terms 
of tin1 agreement. One of those terms was, that no assignment 
should he valid unless such assignment was approved of by 
the vendor or his agent, and that no agreement between the pur­
chaser and his assignee should preclude the vendor from con­
veying the land to the purchaser unless the assignment was 
approved of as above mentioned. The company did not obtain 
the approval of Jurema or his agent to the assignment, it is, 
therefore, as against Jurema. invalid, and as the caveat purports 
to preclude the vendor from making any conveyance of the 
land, except subject to the company’s right, it is contrary to 
the terms of the agreement and cannot he upheld.

The point raised in this appeal came squarely before the 
British Columbia Court of Appeal in Atlantic Realty Co. v. 
Jackson ( 19j3), 14 D.L.R. 5f>2, 18 B.C.R. 657, where it was 
held that the assignee of a purchaser of land under a contract 
containing a clause similar to the one set out in clause 9 of the
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agreement in question in this application, had no status 1.» file 
a caveat.

The appeal should, therefore, be dismissed with costs.
Appeal dismi /

Ro PIPKE.
Alberta Supreme Court, Appellate Division. Scott. CJ., Stuart liai, 

Hyndman and Clarke, JJ.A. March IH.IJ.
Infants (|IC—11)—Illegitimate child—Mother paying for i hii- 

i-ort—Application by motheb for custody—Person xvi\«,
CHARGE OF CHILD WILLING TO KEEP IT — MoTIIF.R II \\ \„
PERMANENT HOME—BEST INTERESTS OF CHILD.

The mere fact that a child is iilegimate is no bar to its >tht*r 
obtaining its custody provided the mother can pro|>erly car- lor it 
and it is in the best interests of the child that she should h w> its 
custody, but where the child is being cared for properly by i - rsons 
who are able to provide for it, and care for it in a permanent 
home, while the mother is working as a domestic servant, and has 
no settled plans for the future in the direction of-acquiring a 
permanent home, the Court will not order the possession to I** 
given to the mother.

Appeal from the order of Harvey, C.J., dismissing an appli­
cation by mother of an illegitimate infant, for an order directing 
that she should be given its custody. Affirmed.

S. R. Wallace, for appellant.
A. L. Marks, for respondent.
Scott, C.J. (dissenting) :—The infant is the illegitimate child 

of the applicant, and was born in Septemlier, 1918. I hiring 
the following month she placed it in the custody of Mrs. I'lioehf 
An hambault under an agreement by which she was to pay the 
latter $15 per month for its maintenance. It remained in her 
custody under that agreement until March, 1921, at win li time 
a new agreement was entered into between them under which 
the applicant was to pay $5 per month for the infant's future 
maintenance. It remained in the custody of Mrs. Archambault 
under that agreement up to the time of the hearing of 111- appli­
cation. She alone is contesting the applicant’s right to its 
custody.

Mrs. Archambault, who 1 will hereafter refer to as the re­
spondent, states that in March, 1921, the applicant demanded 
that the infant should be delivered to her, stating that she 
wanted her father to take care of it, as he would do it for 
nothing: that she replied that she Mould do it for nothing if 
the applicant would leave it with her until it was old enough 
to release and fight for itself ; that the applicant refused to 
consent to this as she would thus lose all right to it. and that 
she would pay anything at all to hold her right, and that she
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finally agreed to pay $5 per month, which the respondent
accepted.

The applicant appears to have paid the full amount due hy 
her to the respondent under the agreements referred to. She 
has liven earning from i|C10 to $35 per month ami her board as a 
demestie servant, and, although she is not in a position to take 
personal charge of the infant, she is well able to pay for its 
proper maintenance and support.

It is shewn that al»out the time of the hirtli of the infant she 
was guilty of adultery upon one occasion. It does not clearly 
appear whether this was before or after its birth, and for any­
thing that appears to the contrary, it may have been with the 
father of the infant. There is no evidence of any misconduct 
on her part since that time, and it is shewn that at least from 
Christmas, 1920, she has led an exemplary life, and that her 
conduct has been beyond reproach.

The applicant supplied the infant with wearing apparel from 
time to time, but the respondent states that it was insufficient, 
and tlmt she occasionally had to supply clothing for it.

The respondent states that the applicant displayed a want 
of affection for the infant, and that she occasionally slapped it 
and treated it harshly, but this is denied by the latter.

It is apparent that the respondent has developed a deep 
affection for the infant, and is loth to part with it. She states 
that she is fond of her children, especially the infant ; that she 
is desirous of adopting it as her own and that on two occasions 
she applied to Mrs. Murphy, the Police Magistrate, to coax the 
applicant to give it to her.

In view of the fact that the respondent obtained the custody 
of the infant and held it under the agreements referred to, the 
effect of which was that she was liound to restore it to the 
applicant upon demand, I cannot understand upon what ground 
die is entitled, as against the applicant, to resist such a demand.

It apiwars to me that she is in no better position than she 
would lie if, not having its custody, she had applied to the 
Vourt to compel the applicant to place it in her custody.

flection 4 of eh. 18 of 1913 (Alta.) 2nd sess., provides that 
where, upon an application by the parent for the protection 
••r custody of an infant, the Supreme Court is of opinion that 
the parent has abandoned or deserted it or that he has otherwise 
** conducted himself that the Court should refuse his right 
’ its custody, it may, in its discretion, refuse to make the order, 
flection (i provides that, where a parent has abandoned or de- 
sorted the infant, or allowed it to be brought up by another at 
that person’s expense, for such a length of time and under such
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Alla. circumstance# as to satisfy the Court that the parent was
App. Dlv. unmindful of his parental duties, the Court Khali not make an 

order.
Rk Pina:. The reasonable deduet ion from these provisions is tlmt the

Court should not deprive the parent of the eustody of tin infant 
unless it is shewn that the parent has abandoned or « 1 siTti-tl 
it or that his eonduet has lieen sueli as to disentitle him to its 
custody or that he has allowed it to Is* brought up by ,mother 
person at that person’s expense.

The ant is a Protestant, and the respondent is a Ih.iiuti
Catholic The latter states that if she kept the infant die 
intended to bring it up as a Roman Catholic.

The defendant, like many other Roman Catholics and I'mte*. 
tanta, is unable to explain the difference between the two 
religions or to give reasons for the faith that is in h r. hut 
nevertheless she may Ik* a devout Protestant, and as sin li would 
naturally desire that her child should la» brought up in that 
faith.

In Andrew« v. Salt (1873), L.R. 8 Ch. 622, 21 W.R. 431. Sir 
R. Malins, V.C., in his judgment in the Court below, says at 
p. 627 (n) :—

“Now with regard to the doctrine of the Court that a child, 
a ward of Court, must lie brought up in the religion of its father 
in the alwenee of any special circumstances to the contrary, 
nnlsihy will attempt to deny that.”

In the ease in apt>eal, Mellish, L.J., who delivered the juilg 
ment of the Court, says at pp. 636, 637 :—

“We entirely agree with the decision of the Lord Chancellor 
of Ireland (In rc Meades, Ir. L. Rep. 5 Bq. 98), in which lie held 
that the Court could not, during the lifetime of a father. nmpel 
him out of his own funds to educate a child in a different 
religion front his own.”

I see no reason why the mother of an illegitimate child should 
not have the same right with respect to it as a father would 
have with respect to his legitimate children.

The Chief .1 ustice lias not found that the applicant has for 
feited her right to the custody of the infant by reason of any 
misconduct on her part, nor has he found that she is not in a 
position to properly provide for its e and support
He appears to base his judgment upon his finding that she is 
not in a position to personally take proper care of it. ud that 
it would lie better eared for by the respondent than by her

As the applicant is shewn to have been leading a r putable 
life, and that she is in a position to provide for maintenu» 
and support of the infant, 1 am of opinion that she C entitled

4
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to its custody. Should it lie hereafter shewn that she is neglect­
ing her duty in that respect, it would then l>e the duty of the 
persons upon whom authority is conferred f'r that purpose by 
the Children’s Protection Act, 1909 (Alta.), eh. 12, to take 
the proper steps to remove it from her custody.

In view of the fact that the respondent is devoted to the infant, 
and is desirous of adopting it, I think that, if she is not entitled 
to its custody permanently, it would he lietter for her that it 
should now lie removed from her custody, as tin- longer she 
retains it the harder it will he for her to part with it.

I would allow the appeal with costs, and direct that the infant 
lie returned to the e ant.

Stimit, J.A. (dissenting) t—I agree with the Chief Justice.
The Judge below did not find that the mother is an unlit 

person to have charge of her child. Apparently he merely held 
that, having no home of her own, she was not in a position to 
look after it as well as Mrs. Archambault. Hut it was she herself 
who left it with Mrs. Archambault and paid for its sustenance 
and care. She made a moral slip, of which the child is the 
result, but the evidence shews that practically ever since the 
birth, her conduct has been exemplary. To say that such a 
mother shall not have control of her own child is, in my opinion, 
not only an injustice, if not a moral wrong, but an invasion 
of the natural primal rights of humanity. If the mother could 
choose so good a person as Mrs. Archambault to look after her 
child, she can probably choose another one just as good. She 
works hard and faithfully ami it is, in my opinion, for her to 
say where and how the child should lie placed and educated. 
We have no right to assume that she will not make as good a 
choice as she did before, and there is nothing to shew that Mrs. 
Archambault is the only person who can fully and carefully take 
barge of the child. Other things being equal, ami they obvi­

ously may well be so, 1 think this mother has the right to make 
the choice. It is not so much a question of actual possession in 
my view as of the right to control the possession, and of this 
latter. I see nothing yet disclosed which justities the Court in 
depriving her.

I would like also to make another observation which is, I 
think, not irrelevant. This child, if with the mother or under 
her control, would be a source of moral strength to the mother, 
and I think the mother has a right to that influence. If the 
Mate wrests an illegitimate child from its mother when she 
wants it and is behaving herself properly, it might lead, under 
temptation, to a resolve on her part to disregard morality again 
ami turn to the wrong path.

18—fi3 n.LJL
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A|i|). Dlv. 

Re Pipkk.

Périt, J.A.

Beck, J.A. :—This is an appeal from the order of Harvey, 
C.J., refusing an applieation made by the mother of her illegiti. 
mate ehild to have the custody of the child given to her. which 
means that it he taken out of the custody of a Mrs. Archambault

The child was horn on September 27, 1918. The spplicant 
at the time was living with a Mrs. Smith who arranged with 
the willing consent of the applicant, that the child should In* 
placed in the care of Mrs. Archambault, a married woman, then 
living in Edmonton with her husband, who is a man app n . nth 
well-to-do. It was arranged that the applicant should pay Min 
ArchamlHmlt ^15 a month and supply clothing. The payment 
seems to have been kept up somewhat irregularly, being often 
much in arrear, till March 21, 1921, when Mrs. Arvhamliault 
agreed to accept $5 a month, which seems to have been paid up 
to August. Mrs. Archambault is now willing to keep, maintain 
and educate the child for nothing. Some clothing was furnished 
by the applicant, but apparently more by Mrs. Archambault 
Alsmt a month after the arrangement with Mrs. Archambault, 
she and her husband moved to dun Siding, a hamlet about 41 
miles from Edmonton. The applicant has visited tin- child 
several times at Mrs. Archambault’■ and on one occasion the 
child was brought into Edmonton for the purpose.

The applieation was based upon the affidavits of the applicant. 
Mrs. Dunlop and Mrs. Chatham. The last two were for the 
purpose of giving good character to the Mrs. Arch­
ambault filed in answer an affidavit of herself and one bv Mrs. 
Smith. The applicant, Mrs. Smith and .Mrs. Archambault were 
orally examined at length liefore the Chief Justice.

He came to the conclusion that it was in the l>est interest* of 
the child that it should remain with Mrs. Archambault. I think 
in view of the fact that he saw’ the two women, ami heard them 
give their evidence, he was in a much letter position to form 
an opinion than we are; and 1 think his finding should not In* 
disturhed. There was undisputed evidence that while tl appli­
cant was pregnant with her ehild she had illicit connection with 
a man other than its father, and that against the advice f Mrs. 
Smith, with whom she was living at the time, she received lutt­
as a visitor frequently. There is some evidence that the applicant 
had little affection for the child, and on some occasions avtnl 
with an apparent lack of kindness towards it, and it is said wbe 
expressed herself as looking forward to the time when h- would 
at the age of six or seven be able to make money by Belli' . news- 
papers. There seems no doubt that Mrs. Archambault II lake 
excellent care of the child.

It was stated by counsel for the applicant, in tin liguaient

3441
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that the father of the child had asked the applicant to marry 
him, but that she was withholding her consent until she obtained 
the custody of the child, fearing that the father would not permit 
her to have the child afterwards. This suggests to me that if 
she gets the child and marries the father, the child may be a 
source of trouble between them, resulting in the child not being 
properly cared for.

Orders for the custody of children are always subject to 
further applications and are to be treated as if expressed to he 

" until farther orderin n \\ W i I/. 1907] I Ch 
567, 77 L.J. (Ch ' 147; Witt v. Witt, 11HD11 IV 163, 60 L.J. 
(P.) 63, 39 W.R. 432; In re Holt (1880), 16 Ch.D. 115; Infants 
Act, eh. 13 of 1913 (2nd sess.), sec. 2.

1 think the order of Harvey, C.J., should stand as it is for 
the present. It will be quite open to the applicant to move 
again at any time when she thinks she can satisfy a .Judge that 
she is so situated that she can properly care for the child, and 
that consequently it will Ik* in the best interests of the child that 
its custody should be given to her.

The question of religion is raised. The applicant is a Protes­
tant : Mrs. Archambault a Catholic. 1 infer from the evidence 
of Mrs. Archambault that the child has not been baptized and 
will not he unless and until it is finally settled that the child 
is to be brought up and educated as a Catholic. In these cir­
cumstances the applicant need not be disturbed as to the religious 
training of the child, if within any reasonable time she is in a 
position to satisfy the Court that she ought to have the custody 
of the child.

The mere fact that the child is illegitimate is no bar—and 
should be no bar—to its mother obtaining its custody, provided 
the mother can properly care for it and it is in the best interests 
of the child that she should have its custody, and the Court 
should, in my opinion, always favour the parent’s right, whether 
of a legitimate or illegitimate child; and this I should he pre­
pared to do in the present case if and when convinced it would 
be to the advantage of the child. For the present, however, Î 
think the order should stand.

I would therefore dismiss the appeal, and would make no 
order as to the costs.

IIvsoman, 3.A.;—At the conclusion of the argument, I felt 
strongly inclined to the view that the applicant should have 
the custody of her child, being its mother, and having paid for 
its maintenance since it was given to Mrs. Archambault.

Hut a further reflection and consideration of the authorities 
ou the subject, I have modified niv first opinion, and have come
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Alt*. to the conclusion that for the time lieing the order of the Chh-f 
App D.v ^usti(,e should not lie disturbed.

The faets clearly shew that the applicant lias no fixed or 
Rt Pii'kk.. nettled plans for the future in the direction of acquiring a pcr- 
hw"üTÏ.v manent home. She apparently is a woman who must depend 

for a living, whilst unmarried, upon her work as a do >ti,- 
servant of the average class, which means an earning eap.i--ity 
of from $25 to $40 per month, if she keeps the child will, her. 
it necessarily follows that she will have to find employment in a 
home where her employers will he agreeable to having tli* hild 
in their home. Whilst it is possible to secure such a situation, 
the probabilities are that the chances are rare to find n home 
where the child will he advantageously cared for. Su, h an 
arrangement generally brings about friction and dissatisfaction, 
due to no fault perhaps of either side, hut simply becaus, such 
things in practical life don’t work out well. The child i> hut 
3 years old, which means that it requires very constant attrition, 
subject as it must be to the usual ills common to children.

For these reasons there must be occasions when the mother, if 
a domestic servant, would And it difficult to attend to her duties 
and almost assuredly she would lie driven to the necessity of 
frequently «‘hanging homes and mistresses. Such a life muot 
be said to be good for the child.

The alternative scheme would lie to place the child with other 
people*, aim we have before us no evidence which satisf torily 
established that where she proposed placing the child i> at all 
equal to the favourable situation at the present time.

In The Queen v. (iyngall, (1893] 2 Q.B. 232, 62 L.J. 'i B 
559, arising out of facts in many respects similar to tl the 
question is dealt with very exhaustively by Lord Esher. M R. 
and Kay, L.J., whi«*h can lie readily referral to. That sc i*. 
I admit, much stronger as against the mother’s claim t i the 
present, but the principle is the same, which is the wel' re of 
the child.

“The dominant matter for consideration of the Court is the 
welfare of the child” (per Lord Esher at pp. 242, 243

There is no doubt but that Mrs. Ar<‘hambault has a greet 
affe«‘tion for the child, but that cannot lie taken into co dera­
tion except to shew that it is likely to lie well cared for It is 
not Mrs. Archambault’s rights which are in issue. That is not 
the point at all. The question is, if this infant be hand'd over 
to its mother under her present circumstances will it In- for 
its advantage or disadvantage?

Whilst I would not for a moment lie party to an order giving 
the permanent custody to the respondent, I think the fa ' and
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circumstances, at the present lime, are such that it would be 
the opposite of its liest interests to make a change.

1 would dismiss the application, however, with leave to the 
mother to apply at any time in the future if she feels that she 
ran satisfy the Court, under new circumstances, that she is able 
to take proper eare of her infant child.

There should In* no costs of the appeal.
Clare*, J.A., concurs with Beck, J.A.

Appeal dismissed.

HILT* v. CRKA8EH.
Xora Scotia Supreme Court. Russell. J., Ritchie. EJ., Chisholm, 

Mellish and Ropers JJ. March 21, 1922.
Contracts (|IC—10)—To pay for part op fisherman's ovtfit ir he

WILL SIGN ON FOR FISHING TRIP— FlNHKKMAN SIGNING ON ANII
MAKING TRIP—CONTRACT COLLATERAL TO HIRING AGREEMENT—
Bnporcement or—Consideration—Evihence.

A contract to pay a part of a fisherman'it outfit, if he will sign 
articles and go on a fishing trip, Is collateral to and does not form 
part of or vary the hiring agreement, and the fisherman having 

igned the agreement and gone on the fishing trip la entitled to 
have such collateral agreement enforced.

Appeal from the judgment of a County Court Judge in 
favour of plaintiff for $24.50 and costs in an action to recover 
the sum of $25 alleged to have been promised by defendant to 
plaintiff towards his outfit for the fishing trip of 1921, provided 
plaintiff would sign articles and go on said trip. Affirmed.

V. •/. Paton, K.C., for appellant.
J .1. McLean, K.C., for res|>ondent.
Tin judgment of the Court was delivered by
Ritchie, E.J.:—The statement of claim is as follows :—
"The plaintiff's claim is against the defendant as captain of 

the schooner ‘Donald A. Creascr’ for the sum of $25, which 
Mim the defendant promised to pay the plaintiff towards his 
outfit for the summer fishing trip of 1921 if the plaintiff would 
Mini articles and go on said trip. The plaintiff signed said 
arii- lcs as sharesnian on said trip in said vessel and went on 
Nihl trip as said sharesnian, but the defendant neglected and 
refused and still neglects and refuses to pay the plaintiff said 
*um of $25. Plaintiff claims $25.M

The defence puts the contract sued on in issue, and when 
the plaintiff came to the proof of his case it was objected that 
oral evidence could not properly lie received lieeause the contract 
for the plaintiff’s remuneration was in writing and could not 
l<iall> Ih* varied by parol.

The question which the Court has to decide is as to whether
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8;*Rk. or uot the promise to pay the $25 is collateral to the written 
agreement or whether it forms part of it. If the latter, then 
the parol evidence was improperly received. The evidence fully 
supports the allegations in the statement of claim and the ( minty 
Court Judge has so found.

In my opinion the promise was collateral to and altogether 
independent of the question of remuneration which is - tiled 
by the written document headed “Agreement with Fishermen.” 
The promise is to pay the plaintiff $25, not by way of imr. used 
remuneration, hut $25 “towards his outfit for the summer I!siting 
of 1921 if the plaintiff would sign articles and go on said 1 rip." 
This is the promise alleged and proved to the satisfaction of 
the trial Judge; and it does not form part of or vary the written 
agreement.

No attack was made on the Judge’s finding; if such an attack 
had been made it would have been quite hopeless as the cvidcuee 
is clear and positive.

The remarks of Ixird Moulton in lleilbut v. Buckle ion, I'M : 
A.C. 30, at p. 47, 82 L.J. (K.B.) 245, are applicable to tin- 
1 quote:—

“It is evident, both on principle and on authority, that tier 
max lie a contract, the eonsideration for which is the making of 
some other contract. ‘If yoy will make such and such a contract. 
I will give you one hundred pounds,’ is in every sens.* of tin- 
word a complete legal contract. It is collateral to the m;i:n con­
tract, hut each has an independent existence, and the> do not 
differ in respect of their possessing to the full the chara r «ml 
status of a contract.”

No question was raised at the argument as to the disposition 
which the Judge made of the set-off.

I would dismiss the appeal with costs. Appeal <1 misted.

CANADIAN UltAlX Co. ». MITTEN BROS.
Saskatchewan Court of Appeal. Haul lain. CJ.B., Lamonl, Tu ./■ n*<t 

McKay, JJ.A. March 27. 1022.

Bbokkrh (11—2) —Sale or main—Fvtuie stumor—Faii i to hi-
LIVES—Pv MU I ASK 111 IIKOklK TO COVES 8 HOST AUK— Ll MOI 11Y HT 
•ELLES—Dam Ai,KH.

Where a parly entera Into a contract with a broker for the sale 
of wheat for future delivery and the broker carries oui Ills In- 

.... I tag i" IIm sgnwasat, aa4 tbs i ak
exchange, the aeller la liable In damagea to the brolv lor the 
amount such broker haH to pay for other grain which h i- com­
pelled by the rulea of the grain exchange to buy, to ver the 
shortage caused by the seller's failure to deliver.

| Canadian drain Co. r. Mitten Bros. (1921), 57 D I R. <64. 
affirmed. 1
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APPEAL by defendants from the trial judgment (1921), 57 
D.L.K 464, in an action to recover damages caused by the 
defendants’ failure to deliver certain wheat sold to the plaintiffs 
for future delivery, which delivery was guaranteed by the 
plaintiffs, and through which default the plaintiff was compelled 
to purchase other wheat under the rules of the Winnipeg ex­
change in order to cover the shortage. Affirmed.

H. II art my, for appellants.
B. II. Squires, for respondents.
Havltain, C.J.8., concur.cd with Tvrukon, J.A.
La mont, J.A. :—In my opinion this appeal must he dismissed. 

On January 29, 1916, the defendants instructed the plaintiffs 
at Saskatoon to sell 3,000 bushels of wheat on their account on 
the Winnipeg drain Exchange. These instructions were in 
writing in the form of a contract, the material items of which 
were :—

“(1) The seller does hereby constitute and appoint the com­
pany. and the company agrees to act, as the seller’s agent to sell 
on the Winnipeg drain Exchange and according to the rules and 
regulations thereof 3,000 bushels of wheat for delivery in the 
month of October at and for the price of $1.23 per bushel.

(3) The seller covenants and agrees with the company to
deliver all grains sold by the company on his behalf,...............

4 The seller covenants and agrees to indemnify and save 
harmless the company from all loss or damage arising directly 
or indirectly from failure of the seller to deliver.”

The plaintiffs immediately notified the Norris Commission 
Co., their agents on the drain Exchange, to sell 3,000 bushels, 
which that company did. The sale was made to llngar & Co. 
at $1.23 per bushel. On October 28, the defendants notified the 
plaintiffs that they eould not make delivery, whereupon the 
plaintiffs instructed the Norris Commission Co. to buy in the 
market 3,000 bushels to deliver in lieu of the grain which the 
defendants had agreed to deliver. The market price of grain 
nf the same grade at that time was $1.89*4, which amount the 
Norris company paid. The difference between what they paid 
for the 3.000 bushels purchased and wliat they received they 
vhargtd to the plaintiff, who paid the same, and this amount 
the plaintiffs now seek to recover from the defendants.

The question to l»e determined is: Was the transaction, as 
carried out by the plaintiffs, the one the defendants instructed 
them to undertake? The plaintiffs’ instructions were, to sell 
on the Winnipeg drain Exchange, and in accordance with the 
rules and regulations thereof, 3,000 bushels of wheat for October
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delivery. The rules of the Grain Exchange, according to tlu- 
evidence of Mr. Robh, require the memls-rs of the Exchange to 
buy and sell as principals. Specific instructions to sell ar. ling 
to the rules of the Exchange would, therefore, it seems iu imp. 
authorise an agent to sell as a principal. That such was tin- 
contemplation of the parties is, 1 think, established by cl *• 4 
of the agreement. By that clause the defendants agi" .1 in 
indemnify and save harmless the plaintiffs from all ! » or 
damage arising from the defendants’ failure to deliver N,, 
such loss would arise unless the plaintiffs obligated then lv.> 
to deliver as principals, as the rules of the Exchange r«-u ml 
No other way has been suggested by which the plaint ill' igi.t 
lie held liable in ease the defendants failed to deliver. I . iw 
of this clause, I cannot reach any other conclusion thaï iluir 
the defendants contemplated at the time the agreement w;,* 
entered into that the plaintiffs should sell as principals This 
distinguishes the present ease from the ease of Bum- v. 
Richardson d' Sunn (1914), 16 D.L.R. 855, 49 Can. B.C.I»1 •■"«

As what the plaintiffs did in the fulfilment of the an: 
was exactly that which the defendants requested them to m.l. r 
take, I would dismiss the appeal with costs.

Tvrueon, J.A.:—The appellants arc farmers. In July. 1M16. 
the prospects of a favourable wheat crop seemed good. ami. 
being acquainted with the condition of the market, tl> mad? 
up their minds that it would In- profitable for them to w-ll :;.wn 
bushels of wheat forthwith for delivery in Octolier. Th a 
eordingly entered into the following written contract with tin- 
respondents, a grain commission company then earning on 
business at Saskatoon :—

“This agreement made in duplicate the 29th day - i July, 
A.I). 1916, between The Canadian Grain Company, I. ted. 
hereinafter called the ‘company/ of the first pari and 
Mitten Bros., of the Village of Coleville, in the Pro 
Saskatchewan, hereinafter called the ‘seller,’ of th- second 
part.

Witnesseth that the parties hereto mutually agree a IIoa»
(1) The seller does hereby constitute and appoint tin com­

pany, and the company agrees to act, as the seller's agent t-> 
sell on the Winnipeg Grain Exchange and according to the 
rules and regulations thereof, 3,000 bushels of wheat for 
delivery in the month of Octolier at and for the price «.f j^l.lM
per bushel.................. bushels of.................. for deliver ni the
month of...........at and for the price of...........cents per bushel;
.............. bushels of............... for delivery in the month «if
at and for the price of............cents per bushel.
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(2) T«e seller hereby warrants that he has now under erop:
in wheat 480 seres of the sec. 34-31-24-w3rd, and in oats...........
scree of the........... snd in flax.........  seres of the...........

(3) The seller covenants and agrees with the company to 
deliver all grains sold by the company on his behalf, and further 
covenants and agrees that all grain so delivered shall grade not 
lower than number three northern.

(4) The seller covenants and agrees to indemnify and save 
harmless the company from all loss or damage arising directly 
or indirectly from failure of the seller to so deliver.

(5) It. is understood and agreed that delivery herein means 
that all grain sold by the company on behalf of the seller shall 
lx* received in the terminal elevators at Fort William on or 
before the last day of the month named for delivery.

(6 The seller does further constitute and appoint the com­
pany and the company agrees to act as the seller’s agent to 
market all shipments of grain made by the seller of the grain 
grown by the seller in the year 1916, and the seller agrees to 
consign all such shipments to the company and to pay to the 
company one cent for each bushel of grain so marketed.

In witness whereof the party of the first part has hereunto 
affixed its corporate seal duly attested by the hands of its proper 
officers, and the party of the second part has hereunto affixed 
his name and seal, the days and year first alxive written.
Witness to signature of 

Mitten Bros.
‘S. Edwards.*

For
The Canadian Grain Company, 

Limited (Seal.) 
per ‘C. R. Vannatter.’

For the Seller,
‘Mitten Bros.’ {Seal).”

Tin respondents, pursuant to these instructions of the appel­
lant-». forthwith sold 3,000 bushels of wheat upon the Winnipeg 
drain l'xchange through their brokers and agents, the Norris 
Commission company. The sale was made to Ilagar & Co., at 
the price of $1.23 per bushel. The effect of this contract was 
that tli' appellants were liound to deliver the 3,000 bushels of 
wheat at the terminals not later than October 31, 1916.

On October 28, the appellants informed the respondents that 
they would be unable to deliver any of this wheat on account 
of the failure of their erop. Thereupon the respondents wired 
their g agents to buy 3,000 bushels in order to honour
the contract. This was done, the price paid being $1.89l i per
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bushel (the current market price). The respondents later 
brought this action against the appellants to recover tin sum 
of $1,987.50, the loss they sustained through having to buy the 
3,000 bushels at $1.84%, whereas the selling price in July was 
$1.23, and for $7.50 for the commission they would have .-arncd 
under the contract had the appellants carried it out.

In my opinion, the respondents arc entitled to sucreed m 
their action, and the judgment of the trial Judge, 57 IUJ{ 
464, should be confirmed. The evidence shews clearly that the 
respondents did exactly what the appellants requested tln-m to 
do: they sold the 3,000 bushels of wheat “on the Winnipeg 
drain Exchange and according to the rules ami regulation* 
thereof.” This included, of course, their assuming the risk of 
liability in ease the appellants failed to deliver the grain This 
liability fell upon them in October, and they met it. as th-v 
were legally bound to meet it, by an expenditure of $l. «s7;-ii 
This contingency was considered and provided for in the nm 
tract I «tween the parties, where it is plainly covered h\ tin- 
provisions of paragraph 4. I can find no defence to Is- establish.-1 
by the appellants, and, in my opinion, their appeal should In- 
dismissed with costs. I may add that, in my opinion, this <-««- 
is distinguishable from the ease of Ruharthon v. Beamish, 16 
D.L.R. 855, for the reasons given by my brother McKay in his 
judgment.

McKay, J.A.:—1The appellants, William ami Henry Mitten, 
are farmers, and in the year 1916 were operating and living on 
a farm at Coleville, Saskatchewan. In July of that year they 
bail prospects of a good crop of wheat, ami whilst William 
Mitten was in .Saskatoon he was advised by his brother. R. V. 
Mitten, who is not a member of the firm, that as wheat was uen 
selling at a good price, it would be well to sell part of bis crop. 
William Mitten decided to sell 3 car-loads. He did not discus* 
the matter with bis co partner, but went into the office of the 
respondent and told one of the officers what he wanted, and 
asked him to sell 3,000 bushels of wheat for him. The re­
spondent had a private telegraph wire between its office and 
that of its correspondents, The Norris Commission Co., in 
Winnipeg. Instructions were sent on this wire to the said 
Norris Commission Co. to sell 3,000 bushels of wheat at the 
market price, and the advice was received in a few minutes 
that 3,000 bushels had twee sold at $1.23 for October delivery.

A written contract was then drawn and signed in the re­
spondent’s office, as the agreement between appellans and 
respondent, the material paragraph of which is as follow»:—

“The seller does hereby constitute and appoint the company
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ami the company agrees to aet, as tile seller’s agent to sell on 
the Winnipeg Drain Exchange and according to the rules and 
isolations thereof 3,000 bushels of wheat for delivery in the 
month of October, and for the price of *1.23 per bushel.”

On the same date, July 20, 1016, the Norria Commission Co. 
sent « letter to the respondent confirming the sale, and the 
respondent on the same date mailed to the appellants a state­
ment confirming said sale.

On October 20, 1016, the respondent wrote to appellants in­
quiring if their wheat was on the way to the terminals to fill 
the contract, to which appellants replied by letter dated Oetolier 
;>S, 1016. saying that they would have only alsiut 2,000 bushels 
of wheat, and none of it would grade better than » or 6, and 
they would require it for seed for the next year, and were unable 
to till the contract. This letter was signed by William Mitten. 
The res|Mindrnt, having received this letter, on the Oetolier 30, 
1916, instructed the Norris Cnmmisaion Co. to purchase 3.000 
bushels October wheat, which the said company did on Oetolier 
til. 1916, at *1.8914 per bushel. The res|>ondent paid the Norris 
Commission Co. the difference in price Is'tween *1.23 and 
41 >914 per bushel for 3,000 bushels of wheat, amounting to 
41,987 Ô0, and *1,87 for commission, amounting to *1,080.37. 
Tin- respondent's commission on the sale of the 3,000 bushels 
was i, of a cent, per bushel, amounting to *7.50, and respondent 
daims damages from appellants owing to their failure to deliver 
the said wheat, in the sum of *1,095.

The respondent contends that as it was liable to its agents, 
the Norris Commission Co., for the delivery of the wheat, accord­
ing to the rules of the Winnipeg Drain Exchange and the 
Winnipeg Drain and Produce Exchange Clearing Association, 
where the wheat was sold, and had to buy the said wheat as 
■hove indicated, it had to pay the Norris Commission Co. the 
said difference, and the appellants in turn are liable to it.

There is no evidence that the respondent was on July 29, 
1916, or at any time thereafter a member of the Winnipeg Drain 
Exchange. The only evidence on this point is that “they” 
meaning the respondent) “were inemlicrs for awhile.”
In my opinion, the respondent is entitled to recover. First, 

with regard to the making of the contract, William Mitten alone 
signed it, but the trial Judge has found that Henry Mitten, the
other....Ollier of the firm, ratified it, anil there is ample evidence
to support this finding, and, in my opinion, it is correct.

See.....Ily, with regard to privity of contract : This ease is
distinguishable from Kuhnrdton v. Hmmitk, 16 Ü.L.R. 855, 
49 Can S C R. 595, not only on the question of illegality, which
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does not arise here, hut also on the question of privity of contract. 
In that ease the defendants therein employed the plaintifi 
therein, who were brokers on the Winnipeg drain Exchange, to 
buy and sell grain for them on the said Exchange, and the 
majority of the Court held that, while the plaintiffs therein did, 
according to the rules of the said Exchange make contracts for 
buying and selling, creating privity of contract between the 
defendants therein and third parties, yet these third partie, were 
discharged when the contracts were cleared in the Clearing 
Association according to the rules thereof, so that tie only 
persons defendants therein eould then look to for the fulfilment 
of their contracts were their brokers or agents, the plaintifs 
therein. And that, as defendants therein had no knowledge 
of the rules which allowed this, they were not Imund by them.

In the case at Bar the appellants employed the respondent 
(not the Norris Commission Co.) as its agent to sell 3,000 husheli 
of wheat on the Winnipeg Grain Exchange. The respondent in 
turn employed the Norris Commission Co. to sell the said wheat, 
the latter sold to Hagar & Co. This contract was subsequently 
passed through the Clearing Association. If, on the facts of 
this case, what took place in the said Clearing Association din- 
charged Ilagar & Co., which I very much doubt, leaving only 
Norris Commission Co. and the respondent for the appellant! 
to look to for the fulfilment of its contract, there is still privity 
of contract created with a third party, namely, the Norris Com­
mission Co. The respondent has, therefore, performed what it 
agreed to do: sold the wheat on the Winnipeg Grain Exchange, 
and established privity of contract with a third party.

With regard to the damages claimed. The respondent wae 
at one time a member of the Winnipeg Grain Exchang-. and 
shews by the evidence of its president, Mr. McCallum, that it 
knew the rules and customs of said Exchange and Clearing 
House, and it would be held to he hound by them. And further­
more, Norris Commission Co., in its,confirmation of the sale sent 
to respondent, notified respondent that the said sale was subject 
to the rules, by-laws, regulations and customs of the said Ex­
change and of the said Clearing Association, and that this trade 
had been or could he cleared through the said Clearing Associa­
tion, and on being so cleared it would be the only party to 
whom respondent could look for the carrying out of 
the trade. Norris Commission Co. eould, therefore, recover 
from respondent ; and respondent was directly liable to 
Norris Commission Co. for the delivery of the wheat, 
as it dealt with it as a principal, which it had to do 
as appellants were not known to Norris Commission Co. Hence,
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respondent was right in instructing Norris Commission Co. to 
purchase the 3,000 bushels of wheat in October to fulfil the 
contract on which the appellants defaulted.

The agreement between appellants and respondent has this
clause :—

“4. The seller covenants and agrees to indemnify and save 
harmless the company from all loss or damage arising directly 
or indirectly from failure of the seller to deliver.”...........

The loss or damage arising from the failure of the appellants 
(the seller) to deliver the wheat, is the difference between the 
price at which the 3,000 bushels of wheat were sold in July and 
bought in October, namely, $1,987.50, which amount the re­
spondent paid to Norris Commission Co., and this amount the 
respondent is entitled to recover from appellants, under ^bove 
clause.

The difference between $1,987.50 and $1,995—the latter being 
the amount of damages claimed by respondent,—is evidently 
made up by the commission of % of a cent per bushel on 3,000 
bushels, which respondent would be entitled to on the sale. Rut 
respondent does not claim commission, and, therefore, I do not 
think this should be allowed.

The result is, that, in my opinion, the appeal should be dis­
missed with costs to the respondent, but the judgment below 
varied by reducing the amount of the judgment to $1,987.50.

Appeal dismissed.

ROWAN v. WHITE.
Alberta Supreme Court, Appellate Division, Beck, Hyndman and OTerfcC, JJJL March fi, less.

Statutes (§IIA—96)—Chapter 27, 1906 Aita.—An Act to prevent
FRAUDS AND PERJURIES IN RELATION TO SALEH OF REAL PROPERTY—
Construction — Leoihlative intent — Necessity of having
COMPENSATION MENTIONED IN THE WRITING.

Chapter 27 of 1906 Alta. Stats, entitled an Act to prevent Frauds 
and Perjuries In relation to Sales of Real Property was passed to 
prevent frauds and perjury as to whether the party claiming to 
be agent was so in truth and not as to the compensation to be 
paid, as this in the absence of any agreement was well settled by 
general custom, and the word “contract” in the Act means the 
contract so far as it creates the relation of principal and agent, the 
compensation need not therefore be fixed by the writing; if the 
writing fixes it the writing stands, if in default of that there is an 
oral agreement fixing the compensation, that stands; if there is 
neither, the law will imply an obligation to pay a reasonable com­
pensation in accordance with common custom.

Application for leave to appeal from the judgment of the 
District Court dismissing the plaintiff’s action for the recovery 
of commission for the sale of real estate. Leave granted.
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Duncan Stuart, for plaintiff, applicant.
./. J. Petrie, for defendant, respondent.
Heck, J.A. The decision in this case depends upon the pro- 

per interpretation of ch. 27 of 1906 entitled An Act to prevent 
Frauds and Perjuries in relation to Sales of Real Property. 
This Act was amended by ch. 4, sec. 38, 1920, but in my view 
t he amendment does not call for consideration in the present 
case.

The words calling for interpretation are:
“No action shall be brought whereby to charge any person 

either by commission or otherwise, for services rendered in 
connection with the sale of any land, tenements or heredita­
ments or any interest therein, unless the contract upon which 
recovery is sought in such action, or some note or memorandum 
thereof, is in writing signed by the party sought to be charged 
or by his agent thereunto lawfully authorised in writing.”

The words of see. 4 of the Statute of Frauds are :
“Unless the agreement on which such action shall be brought, 

or some memorandum or note thereof shall be in writing and 
signed by the party to be charged therewith or some other per­
son thereunto by him lawfully authorised.”

The words of sec. 17 (Sales of Goods Ord. C.O.N.W.T. ISOS 
ch. 39, sec. 6) are: (after using the word “contract”) “Un­
less some note or memorandum in writing of the contract be 
made and signed by the party to be charged or his agent in 
that behalf.”

It seems that the meaning of secs. 4 and 17 is substantially 
the same, but this distinction has been drawn; that if the mem­
orandum states all that is to be done by the party to be charged, 
that is sufficient within sec. 17, though not enough within sec. 
4. (See cases cited in Agnew on Statute of Frauds p. 227).

In Sari v. Bourdülon (1866), 1 C.B. (N.8.) 188 
(C.P.) 78, 140 E.R. 79, 2 Jur. 1208, 5 W.R. 196, it was agreed 
at the time of the making of the contract that payment should 
be made by the cheque of the purchaser’s brother. This part 
of the agreement was not stated in the writing, which, never­
theless, was held sufficient.

Although these three statutory provisions are much in the 
same words the subject with which they respectively deal is 
different and it is this which, at least in large measure, accounts 
for the difference in interpretation of secs. 4 and 17 of the Sta­
tute of Frauds.

Section 4 covers the five cases of (1) a special promise by an 
executor or administrator to answer damages out of his own es-
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tate; (2) a special promise to answer for the debt, default or Alta, 
miscarriage of another; (3) an agreement made upon consid- App DiV 
eration of marriage; (4) a contract or sale of land; (5) an -1—
agreement not to be performed within a year. Rowan

In all these cases it was held that the consideration must w/im 
appear in the “contract.” But under sec. 17 it was held that 
if no price for the goods was agreed upon the price need not ,,p'k 1 v 
be stated because the law would imply an agreement to pay a 
reasonable price.

In Yalpy v. Gibson (1847), 4 C.B. 837, at p. 864, 136 E.R.
737. the Court said:—

“With regard to the terms of the contract not having been 
completely agreed upon—it appears that the price was agreed 
on, but that the mode and time of payment were not at first 
specified. But the omission of the particular mode or time of 
payment or even the price itself does not necessarily invalidate 
a contract of .sale. Goods may be sold and frequently are sold, 
when it is the intention of the parties to bind themselves by a 
contract which does not specify the price or the mode of pay­
ment, leaving them to be settled by some future agreement or 
to be determined by what is reasonable under the circumstan­
ces.”

In 11 oadlif v. M’Laine (1834), 10 Bing. 482 at pp. 487, 488,
131 E.R. 982, 3 L.J. (C.P.) 162, it is said:-

“What is implied by law is as strong to bind the parties as 
if it were under their hand. This is a contract in which the 
parties are silent as to price, and therefore leave it to the law 
to a<.'-ilain wh it the commodity contracted for is reasonably 
worth.

It has been contended that this would open a door for per­
jury and let in the mischief which the statute of Frauds pro­
poses to exclude. But I cannot agree in that proposition; for 
it does not appear that any specific price was agreed on ; and 
if it lmd appeared that such was the case, this note would not 
have been evidence of such a bargain, as the case of Elmore v.
Kinysrote, [(1826), 5 B. & C. 583, 108 E.R. 217J expressly 
decides.”

The eases dealing with the question of the interpretation of 
secs. 4 and 17 of the Statute of Frauds for the most part refer 
to the purpose and policy of the Act and the mischief to be met.

As a matter of history, well known to the legal profession 
ami evidenced by many decisions of this Court and of the 
Courts of the other Western Provinces in which the same con­
ditions and customs obtain, the mischief to be met by the Pro-
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vincial Act under consideration was never a difficulty o\ the 
compensation to lie paid to a real estate agent by way <1 mm. 
mission for the sale of land, for that was well settled by •_ ml 
custom in the absence of agreement and where there was rev 
ment it was with scarcely an exception in accordance with l. ii 
eral custom but 1 he matter of dispute was practically a way> 
whether the party claiming to be agent was so in truth. I: was 
undoubtedly to prevent frauds and perjury upon that <ji -linn 
only that the Act was passed. Ilad the Act contained pre­
amble it is altogether likely it would have been to that elect. 
Considering then the clear purpose of the Act, the misel f to 
be met, the fact too that many contracts of agency, wl ether 
for the sale of real estate or otherwise, do not fix the remunera­
tion, it seems to me that the word “contract ” in the A< i may 
well and properly be taken to mean the contract insof; ;is it 
creates the relationship of principal and agent.

The insertion of the words which 1 have italicised: “cither
by commission or otherwise for services rendered in com....ion
with the sale of lands”- [p. 446] seem to me to accord with 
this view—that, in the mind of the draftsman, the node of 
payment, whether by commission or otherwise, was < little 
consequence so long as the proof of a contract of agci was 
put beyond dispute by a writing.

While then in the case of the several classes of contract enum­
erated in sec. 4 of the Statute of Frauds the considerate n. it is 
properly held, ought to be expressed, because, by reason of the 
subject of the contract, there can be no commonly understood 
basis of consideration; and while, in the case of the sale of 
goods within sec. 17 the consideration, if not agreed upon, need 
not be expressed, because by reason of the subject of the con­
tract, payment of a reasonable compensation will be iplied. 
though, if a price has been in fact agreed upon, that fa t will 
exclude the implication and invalidate the writing as a rient 
evidence of the contract, yet in a case under the provin ml sta­
tute there seems no reason for interpreting “contr -t" as 
meaning more than the com;actual relationship of f noipal 
and agent.

If this is so, the compensation need not be fixed by the writ­
ing. If the writing fixes it, the writing stands. If, in default 
of that, there is an oral agreement fixing the compensation, that 
stands. If there is neither the law will imply an obligation tn 
pay a reasonable compensation—a compensation which will ac­
cord with common custom.

For these reasons I hold that there was in this case a suf-
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ficient writing to hind the plaintiff to pay the commission sued
for.

There is another ground on which I think the plaintiff can 
sustain his action. If the compensation is not stated in the 
writing the law will imply an agreement to pay a reasonable 
compensation. It is common knowledge that $1 an acre is a 
very commonly recognised compensation in such cases. If there 
was an agreement that that should be the compensation, the 
implied agreement and the express oral agreement would accord 
with each other—there would be no inconsistency between the 
two—and consequently it would not be the ordinary case of an 
express term negativing an implied term. For these reasons 
I think the trial Judge was wrong in his conclusion that the 
contract of agency was insufficient in view of the terms of the 
provincial Act and 1 would, therefore, give leave to appeal.

II y.v dm an, J.A., concurs with Beck, J.A.
Clarke, J.A.:—The plaintiff applies for leave to appeal from 

a judgment of the District Court of the District of Calgary 
delivered by Mahaffy, Co. Ct. J. which dismissed the plaintiff's 
action—for the recovery of $160 claimed as commission for the 
sale of real estate.

The (piestion at issue depends upon the construction of the 
Act to prevent Frauds and Perjuries in relation to Sales of 
Heal Property, ch. 27, 1906, amended by eh. 4, sec. 08, 1920, 
pleaded as a bar to the action and its application to the facts 
of the case.

The statement of claim alleges that on September 1, 1920, 
the defendant requested the plaintiff to find a purchaser for 
certain described lands and agreed to pay the plaintiff for the 
said services the sum of $160, on the sale being made.

It was stated upon the application by the plaintiff's counsel 
that the arrangement was verbal and that there was no writ­
ing signed by the defendant in relation to the matter prior to 
the finding of a purchaser by the plaintiff but the plaintiff sub­
mits that the requirements of the statute have been satisfied 
by subsequent writings, including correspondence between the 
parties which I shall refer to.

On January 28, 1921, the plaintiff having procured a pur­
chaser. Mrs. Cruse, the two went to the office of Mr. Petrie, the 
defendant’s solicitor, and she paid him $500 and received a 
receipt from him in these words

“Calgary, 29th January, 1921.
Received from Mrs. Cruse the sum of Five hundred dollars 

« W00.OO) as a deposit on the N. W. % 30-24-2, W.5th. Terms 
29—03 D.L.B.
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of sale: $16.00 an acre, balance in five equal annual pay- ruts. 
Interest at 6%. Subject to owner’s approval.

John J. Petrie, Per. “J.A.” ”
For the purposes of this application 1 assume that tin- owe- 

er’s approval was obtained.
There followed some correspondence between the | liiiitl 

and defendant from which it is clear that the defendant re­
cognised the plaintiff as his agent in making a sab- of tin- 
property and for the purpose of this application I assunthat 
the correspondence recognises that the plaintiff was to 1 - p.iid 
a commission, though it contains no express promise to t! 
effect by the defendant, but before resting upon this assump­
tion the case of A unnelley \. Blatt (1919), 17 D.L.R 1 
Alta. L.R. 534, would require careful consideration.

in the plaintiff’s letter to the defendant of February 15. 
1921, after reference to the sale being made this ocelli

“I also need some spending money, this little commission 
will work in fine. You will remember yourself how nice it was 
to get it. You had better come up for a day and square it 
away and we will have that bottle of Scotch.”

The defendant replied by a letter of March 1, in whi- li tbe^c 
expressions appear:—

“I note what you say about the deal and I trust that ere
now it has gone through. I put a d....... lot of money into
that quarter and I am not going to get a cent out of it but a 
wee drop of Scotch.”

There was a later letter of April 23 from defendant to plain­
tiff which referred to the deal but made no reference v- a com­
mission.

I think there are no other references to a commission bein: 
payable.

What the statute requires to be in writing is “the contract 
upon which recovery is sought ... or some note or t muran- 
dum thereof.” I think this means that when there > an ex­
press verbal agreement the written memorandum must, in order 
to comply with the statute, contain all the material terms fit' 
it, such as the amount of the commission, the conditions of (Min­
ing it, the time when payable. These terms or some of them 
may be implied if they have not been expressly agreed to; fur 
instance, where the amount of the commission Inis not been 
stated in the verbal agreement it cannot, of course, hr stated in 
the written memorandum of that agreement but the statute 
is complied with and recovery can be had upon a 
meruit. See McIntyre v. Law (1918), 40 D.L.R. 231, 13 Alta.7989
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L.K. *282; Kintj v. Sckon (1918) 44 D.L.R. Ill, 14 Alta. L.R. 
7<); I'ittrson v. liitzer (1920), 57 D.L.R. 325, 48 O.L.R. 386 ; 02 
Can. S.C.U. 384, [reversed on appeal to the Supreme Court of 
Canada, 03 D.L.R. 182.]

The authorities upon the sufficiency of the written note of 
memorandum required by the Statute of Frauds are, I think, 
applicable to the statute under consideration, the material 
words being identical in the two statutes.

(n Green v. Stevenson, (1905), 9 O.L.R. 071, where the ques­
tion upon sec. 4 of the Statute of Frauds is fully discussed at 
p. 679. Anglin, J., says:—

“By evidence admissible in any Court he shows a parol con­
tract of which only some of the terms are evidenced as required 
by the Statute of Frauds. Ilis defence is thus complete, llv 
no known process can those terms not so evidenced be put in 
a writing signed by the defendant. Nothing less can constitute 
an enforceable agreement so long as the Statute of Frauds pre­
vails.”

For cases upon the sufficiency of the memorandum under sec. 
17 of the Statute of Frauds see Benjamin on Sales, 6th ed. at 
p. 296.

It seems to me impossible for the plaintiff to overcome the 
defence of the statute unless he can bring himself within the 
amendment of 1920 and that is also in my opinion an impos­
sible task.

No transfer having been executed or delivered the plaintiff, 
in order to succeed, must prove that the defendant “has exe­
cuted an agreement of sale of lands ... or any interest 
therein signed by all necessary parties entitling the purchaser 
to possession of the said lands ... or any interest there­
in as specified in the said agreement and has delivered the said 
agreement to the purchaser.”

The formal agreement signed by the defendant and offered 
to the purchaser contained a reservation of the mines and min­
erals, and she refused to accept it as her agreement, evidenced 
by the receipt from Mr. Petrie, was for the land without such 
reservations. I do not think it can be said this formal agree­
ment has been delivered to the purchaser or that she is en­
titled to possession under it. The only agreement delivered to 
the purchaser is the receipt of January 29. Assuring that un­
der its terms the purchaser became entitled to possession, the 
difficulty at once arises that it is not signed by all necessary 
parties as the defendant is not the owner of the mines and 
minerals and, therefore, the purchaser does not in fact become
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entitled to possession of the lands speeified in the agreement, 
viz., the lands including the mines and minerals.

In my opinion, upon the facts admitted and assumed in the 
plaintiff’s favor, he cannot succeed in the face of the pl-m rais­
ing the statute.

If, however, the plaintiff desires to jiersevere in hi> desire 
to appeal so as to have the benefit of a decision of tii Full 
Court I think the question involved of sufficient import nice to 

a. warrant leave being granted, to which I agree.
If the appeal proceeds I think the costs of this app! a lion 

should he costs in the appeal, otherwise should be paid l>y the 
plaintiff.

Leave to appeal grouted.

LEVE Y v. Rl’RAL MI X. OF ROlMiKRH No. 13:1.
Saskatchewan Court of Appeal. Haultain, G.J.S., Turyeon and 

McKay, JJ.A. November 28, 792/.
Highways (SIVA—127)—Ditcii at hiiif. of highway — A< ■ m t<> 

MOTORIST—Dkg REE OF REPAIR NECESSARY—RURAL Ml M< ll’.XLITY 
Act, R.S.S. 1920, ch. 89, sec. 196—Construction.

The mere fact that a ditch or cut exists along the It* of a 
highway does not raise any presumption of negligence on the part 
of a rural municipality under the Rural Municipality A : U.S.S. 
1920, ch. 89, sec. 196, if the road is reasonably safe and uffivient 
for the requirements of the locality and may be used without 
danger by those who use ordinary care. Such municipality is to 
liable for accidents arising from the use of the road mi a most 
unusual manner.

[WiUiams v. North Battleford (1911), 4 S.L.R. 75, applied and 
followed.]

Appeal by plaintiff from a District Court judgment dismis­
sing an action for damages caused by the alleged m-Jigcm-e 
of the defendant* in not keeping a highway in proper repair. 
Affirmed but for different reasons.

W. A. heynon, for appellant.
C. E. Gregory, K.C., for respondent.
The judgment of the Court was delivered by
Tvrgeon, J.A.The accident which gave rise to ti c action 

herein occurred about 3 o’clock in the afternoon of Of her 14. 
1919. The plaintiff and three others were proceed iif in an 
automobile eastwardly along a road between sects. 7 and IS in 
tp. 14 and range 2, west of the 3rd meridian. This road runs 
into another road running north and south along the eastern 
side of the aforesaid sects. 7 and 18. The driver of the auto­
mobile was endeavouring to reach Lake Johnston, but was un­
acquainted with the roads. At a point upon the east and west
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road about 270 feet from the intersection of the two roads a 8ask. 
trail branches off in a south-easterly direction, crossing the ^7V
north and south road about 90 ft. south of the said intersec- - —
tion. At another point upon the east and west road, about Lkm y

150 ft. further on, and consequently alsiut 120 ft. from the in-• R,1gU 
tersection, another trail runs off in a north-easterly direction, Mun.0i
reaching the north and south road alxmt 90 ft. mirth of the Roi*.nt>
intersection. The driver passed the first trail, hut turned off Na 13o‘
upon the second. When he reached the field on sect. 18 he Turgeon. j.a.
found he could not proceed further on account of ploughing.
He then made up his mind that lie ought to have taken the 
first trail running to the south-east, and he decided to join it, 
not by turning back and retracing his way, but by cutting 
straight across and off the cast and west road and proceeding 
thus south-easterly to this lower trail. This mode of travel led 
him to a point near the south-west corner of the intersection of 
the roads where his car was upon the east and west road and 
at right angles, or nearly at right angles, with it and about 6 
ft. from the south side of it. lie then noticed that he was in 
danger, his car being upon the edge of a cut in the ground 
about 3 ft. deep, which the defendant municipality had dug 
in order to build up and level the north and south road and the 
intersection of both roads. To prevent his car slipping side­
ways over this cut, he turned sharply to the east so as to face 
it. The cat* went down the cut, across the north and south road 
and down the grade on the other side of the road. The plunge 
of the ear threw the plaintiff out upon the ground and broke 
his leg. Ilis action is brought for the damages so sustained.

The District Court Judge before whom this ease was tried 
found that the defendants were guilty of negligence in leaving 
the cut bank, over which the automobile fell, unprotected. Hut 
he also found that the driver of the automobile was guilty of 
contributory negligence in travelling across the road in the 
manner he did, and that this negligence of the driver was the 
negligence of the plaintiff and sufficient to defeat his claim, 
lie dismissed the action with costs.

The plaintiff appeals against the Judge’s finding of contri­
butory negligence. He contends that even if the driver was 
negligent, this negligence cannot affect the plaintiff’s case, un- 
■ler the authority of Smith v. C.P.H. (1921), 59 D.L.K. 373, 62 
Van. S.C.R. 134; Hunter v. City of Saskatoon (1919), 48 
D.L.R. 68, 12 S.L.R. 354, etc. The defendants cross-appeal 
from the finding of negligence against them.

This question of negligence on the part of the defendants is
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the first to be determined. With all respect to the opinion ex 
pressed by the trial Judge, 1 must say that I do not agiv. with 
him upon this point, and that, in my opinion, the plaintiff's 
case must fail. I cannot find from the evidence that ti • de 
fendants, in discharging the duty cast upon them by the Rural 
Municipality Act, ch. 89, sec. 196, R.S.ti. 1920, were guilty of 
any negligence. This section is as follows: —

“196. Every council shall keep in repair all public roads, 
highways, streets and lanes, and also all public bridge-, cul­
verts, dams and reservoirs and the approaches thereto which 
have been constructed or provided by the municipality or hy 
any person with the permission of the council, or which haw 
been constructed or provided by the province; and in default 
of the council so doing the municipality shall be civilly liable 
for all damages sustained by any person by reason Mich 
default.”

The mere fact that a ditch or a cut exists and that an in­
cident happens, does not raise any presumption of negl nee. 
I take it that in proceeding to examine the question of neg­
ligence by the defendants in this case, the first thing to consider 
is the condition in which the road was at the time of the ac­
cident. Had the defendants put the road in such a condition 
that it was reasonably safe and sufficient for the requirements 
of the locality and might be used without danger by those who 
exercised ordinary care? If so, I think they had done .ill that 
the law required of them and could not be held guilty of neg­
ligence, either on the ground of misfeasance or of non-feasance. 
In framing this question, which, in view of all the circumstan­
ces of this case, must, I think, be answered in the affirmative. 
I have merely paraphrased the language of the authorities 
which seem to me to be applicable. The nature of the obliga­
tion which is cast upon municipalities in respect to highways 
has been considered on several occasions in the Courts of this 
Province. The decision of the Supreme Court of Saskatchewan 
en banc, delivered by Wetmore, C.J., in Williams v. Town ni 
North Hattleford (1911), 4 S.L.R. 75, is, I think, of particular 
interest. The Chief Justice in his judgment reviews and com­
ments with approval upon a number of decisions rendered by 
the Courts of Ontario, which, I think, are very much in point 
here, and which clearly lay down the rule, that, in considering 
the duty of a rural municipality in the repair of highways, re­
gard must be had to the nature of the country, the amount of 
the local traffic, the means at the disposal of the council, the 
manner in which the country roads are usually built and. in
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short, all the elements which a person of practical knowledge 
would naturally take into account. The evidence in this case 
satisfies me that the defendants had used the material at their 
disposal, that is, the soil on either side of the centre of the 
road, to build up their grades and lay down their levels in or­
der to furnish a proper and sufficient passage-way for those 
travelling along either road, or turning from one road on to 
the other. On this point I find myself in agreement with the 
trial Judge, who says: “However, if one kept to tin? centre of 
the trail from the west he would come on the grade going north 
and south without difficulty.”

And I find that they had left the road in such a condition 
that it presented no danger to persons travelling with ordinary 
care. But necessary work of this kind cannot be done without 
creating cuts and hollows at the sides of the road off the travel­
led portion, and vehicles travelling in the most unusual man­
ner in which this au+omobile was travelling are very liable to 
meet with mishaps which cannot reasonably be attributed to 
the municipality, because, in point of fact, the condition of 
the road is not the result of any negligence on their part, but 
is rather the result of work which, from a practical point of 
view, was properly done by them in the performance of their 
statutory duty.

1 do not think, in view of previous decisions, and particular­
ly of the decision in Williams v. Town of North Bat tie ford, 
supra, that it is necessary for me to go further into the law 
upon this subject; nor do I find it necessary to enter upon a 
fuller recital f the facts in this case, or to endeavour to give 
an exact d ription of the highway in question. Each case will 
have to pend upon its own circumstances. In the case at 
Bar I sider that no negligence has been proved against
thv slants, and that the plaintiff’s aclion should have 
been ui>missed upon tnat ground.

Having arrived at this conclusion, it is unnecessary for me 
to consider the question of contributory negligence on the part 
of the driver or of the plaintiff.

In the result, I think the appeal should be dismissed and 
the cross-appeal allowed and that the judgment in the Court 
below dismissing the action with costs should be affirmed. The 
respondents should have their costs of the appeal and cross- 
appeal.

4Ô.")
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Turgeon, J A.

Appeal dismissed.
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KOl'RZNXVKI v. METROPOLITAN FIRE ASH'X OF CANAIH
Nova Scotia Supreme Court, Harris, CJ., Russell, J„ Ritchie, 

and Mellish J. January 12, 1922.
Insurance (8IIIE—87)—Fire insurance on iiouhe and furn m 

CHANGE IN USE Or BUILDING—VITIATION OF POLICY—InSUKAXO; 
ON STCM'K WHILE IN PARTICULAR BUILDING—REMOVAL TO A 1 ||FK 
BUILDING.

Whore in policies of fire insurance on the building and furniture 
the building is described as a "dwelling (small boarding house)" 
the occupation of such building as a store constitutes a vviterial 
change to the risk, which vitiates the policies on the building and 
furniture where no notice of the change has been given in writing 
as required by the policies.

Insurance on a stock of groceries which by the express terras 
of the policy applies "only while contained in the two storey trame 
felt paper roofed building situate and being No. 48 on the south side 
of Tupper street,” cannot be recovered when the loss oecm after 
the removal of the goods from these premises and while they are 
contained in another building not named in the policy.

Appeal by defendant from the trial judgment in an action 
to recover on a fire insurance policy. Reversed.

8. Jenks, K.C., for appellant.
T. Ii. Robertson, K.C., for respondent.
Harris, C.J. :—The plaintiff is a married woman and tin 

wife of 8. Kourzswki, and the plaintiff and her husband owned 
a dwelling house No. 44 Tupper St., Sydney, and the furniture 
therein in common. The wife also had a stock of groceries and 
conducted a store in an adjoining building, No. 48 Tupper 8t.

On May 30, 1918, the plaintiff insured the household furni­
ture in the building, No. 44 Tupper St., for $700 and in the 
application described the building as occupied as a “dwelling 
and some boarders.”

On May 30, 1919, she insured the stock of groceries, fruits 
and meats contained in No. 48, Tupper St., for the inn of 
$500.

On July 15, 1919, she insured the building, No. 44. Tupper 
St., for $900, and in the application it was described as a 
“dwelling (small boarding house) ” and as occupied as a small 
boarding house.

In May, 1920, the building No. 44, Tupper St., was damaged 
by fire and the household furniture was also damaged.

A short time—at least 10 days—before the fire took place, 
the stock of groceries, etc., contained in the building No. 48, 
Tupper St., had been removed to the building No. 44, Tapper 
St.; and a part of the latter building was thereafter, until the 
fire took place, used as the store. These goods were damaged 
bv the fire.
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An action was brought on the three policies referred to and 
a number of defences have been set up. The trial Judge gave 
judgment for the plaintiff for the amount claimed on all three 
policies and there is an appeal.

I think the appeal must be allowed..
It is, I think, clear on the evidence that the occupation of the 

premises No. 44 Tapper St., as a store constituted a change 
material to the risk which vitiated the policies on the building 
and furniture under the comptions of the policies unless no­
tice in writing of the change was promptly given to the insur­
ers and no such notice was given.

So far as the insurance on the stock of groceries, fruits and 
meats is concerned, the polfcy by its express terms applied 
“only while contained in the two story frame felt paper roofed 
building situate and being No. 48 on the south side of Tapper 
Street.” The loss occurred after the goods had been removed 
from 48 Tupper St., and while they were in 44 Tupper St., 
and the loss was therefore not covered by the policy.

There was a number of other questions argued but the plain­
tiff’s case fails for the reasons 1 have mentioned and it is not 
necessary to express any opiriion regarding the other points 
raised.

The appeal will be allowed with costs and the action dis­
missed with costs.

Rvssull, J., Ritchie, E.J., and Mellish, J., concurred.
Appeal allowed and action dismissed.

lie DAUNTLESS MANUFACTURING Co. Ltd.
Alberta Supreme Court, Walsh, J. January 13, 1H22. 

Companies (§VF—255)— Sale of shares before certificate permitting
IT TO DO BUSINESS—ILLEGALITY—SALE OF SHARES ACT (SASK.
Stats. 1916, cu. 15) — Construction — Liability of share­
holders.

The sale of shares In the capital stock of a company before the 
company has obtained from the Local Government Board of Sas- 
kaichewan a certificate permitting it to do business in that Pro­
vince being illegal and void under sec. 4 of the Saskatchewan Sale 
of Shares Act, 1916 Sask. Stats., ch. 15, purchasers of such shares 
are entitled to have their names removed from the list of con­
tributories.

[Vellleux v. Boulevard Heights Ltd. (1915), 26 D.L.R. 333, 52 
( an. S.C.R. 185, applied. See Annotation, Company Law of Canada, 
I D i. It. ..)

Motion to remove certain persons from the list of contri­
butories, they having subscribed for shares in the capital stock 
of the company before the company had obtained from the

Alta.
8.C.

J
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Walsh, j.

local Government Hoard of Saskatchewan a certificate vunit 
ting it to do business in that Province. Motion grant «

G. //. Ross, K.C., for the motion.
N. A. McLarty, contra.
Walsh, J.:—Motion to remove the above-named front tin- 

list of contributories. They subscribed for shares in the capital 
stock of the company in Saskatchewan before the company had 
obtained from the local Government Hoard a certifie; • per­
mitting it to do business in that Province. Section 4 ! the 
Saskatchewan Sale of Shares Act, 1016. enacts that “N per 
son shall sell or offer or attempt to sell in Saskatchewan am 
shares, stocks, bonds or other securities of a company . . . 
without first obtaining from the board a certificate ami in tin- 
case of an agent a license as hereinafter provided.” 1 i n the 
argument I held that upon the principle on which 15*7/.#// y. 
The Boulevard Heights, Ltd. (1914), 20 D.L.R. 858. > Alta. 
L.R. 16. affirmed on appeal, 24 D.L.R. 881, and by the Supreme 
Court of Canada. 26 D.L.R. 333, 52 Can. S.C.R. 185, was decid­
ed the sale of these shares was illegal, being in direct contra­
vention of a statute which prohibited it.

It was suggested, however, that it is now too late for these 
men to escape their liability as they should have repudiated 
their contracts before the winding-up order was made. The 
affidavits before me disclose the bare fact of their subscription! 
having been made more than 4 years ago and some 2 \t-ars lie- 
fore the company was in a position to do business in Saskatch­
ewan. I do not know anything of what was done, either by any 
of these men or the company in respect of these shan > subse­
quent to their subscription for them.

There is, however, a clear distinction in this respect between 
a contract which is void and one which is voidable. This dis­
tinction is pointed out by Heck, J., in delivering the judgment 
of the Court in Re Western Canada Fire Ins. Co. (lid5), 22 
D.L.R. 19, at p. 23, 8 Alta. L.R. 348. The contracts with which 
I am dealing being illegal are void and so the applicants* ob­
jection to being placed on the list of contributories must lie 
given effect to. The order will go as asked with costs, which I 
fix at $50, to be paid by the liquidator out of the assets of the 
company in liquidation.

Motion granted.
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BANK OK TORONTO V. BOEDER and KNOX.
naskatchewan Court of Appeal, Haultain, CJ.8., Lamont and 

McKay, JJ.A. November H, 1921.
Principal and hvrkty (8IB—13)—Promissory note given to bank to

KECVBE INDEBTEDNEHH—SlRETY SIGNING ON EXPRESS IT N HERAT A NO* 
INO THAT CHATTEL MORTGAGE GIVEN TO nEITRE INDEBTEDNEHH— 
Removal of chattels from district—Negligence of creditor
IN NOT SEIZING—Loss OF BECVBITY—DISCHARGE OF HVRETY.

The respondent Knox signed a joint note with her co-defendant 
as surety for him on the understanding to the knowledge of the 
appellant that the defendant Boeder would give a chattel mortgage 
to the apiiellant on 10 horses as security for the payment of the 
said note and another small note which he owed to the appellant. 
This chattel mortgage was given and duly registered in the proper 
registration district. The rescindent upon hearing that the de­
fendant Roeder was taking the horses out of the district, notified 
the appellant, and requested it to stop the removal of the horses. 
The appellant did nothing to stop the removal and the horses were 
removed out of the district. After the maturity of the note some 
efforts were made to seize the horses but was given up as being too 
expensive. The Court held that the appellant did not use due < are 
and diligence in preserving the security in the state in which It 
received it, and that its negligence relieved the respondent from her 
liability oa the note.

Appeal by plaintiff from the trial judgment in an action to 
recover the amount of a promissory note. Affirmed.

E. (travel, for appellant.
E. F. Collins, for respondents.
Havltain, C.J.S. The defendant Roeder being indebted 

to both the plaintiff bank and the defendant Knox, was desir­
ous of obtaining a further amount of money from the bank 
for the purpose of both paying off Knox and securing money 
for other purposes. The bank agreed to advance the required 
amount if Roeder could procure a satisfactory endorser. Mrs. 
Knox agreed to endorse for him on condition that he should 
give the bank a chattel mortgage as collateral security to the 
note. l:pon this understanding between themselves and with 
the bank, the bank advanced $425 to Roeder on the joint note 
of Roeder and Knox for that amount, dated Decern tier 14, 1918, 
and payable on May 1, 1919. In further pursuance of the ar­
rangement made, Roeder on the same day executed a chattel 
mortgage upon 10 horses to secure the amount represented by 
the above-mentioned note and an additional amount of $159, 
being the amount of another note made by Roeder of the same 
date, representing an earlier liability of Roeder to the bank. 
Those transactions were all carried out at Mazenod, in the Gra- 
velbotirg Registration District, and the mortgage was duly filed 
in the proper office for that district.

In April, 1919, Knox, acting for his wife, went to McQueen,

Sask.
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the plaintiff’s manager at Mazenod, and informed him that 
Boeder was leaving the country and taking the horses covered 
by the mortgage with him. McQueen and Knox immedi ately 
made enquiries and discovered that the animals were on that 
day at a place called Ettington, a station in the Weyburn 1{.- 
gistration District about K miles distant from Mazenod. The 
also learned that Boeder had shipped the horses with other 
property of his on that day at Ettington to Moreland, another 
place in the Weyburn Judicial District. At that time Knox 
requested McQueen to act under the mortgage, but nothin.' was 
done. McQueen’s reason for taking no steps to protect the 
mortgage was, that he could do nothing until the mortg.i :e lie- 
came due. In his evidence at the trial he says, after discover­
ing in April that the horses had been taken out of the O ravel- 
bourg District and removed to the Weyburn District, “I let 
the matter go until the note fell due, and then took proceed­
ings sometime in June and seized two horses that had lx n left 
behind by Boeder.” After the note became due, the plaint iff, 
according to evidence, made some slight efforts to find and seize 
the horses by sending the mortgage to the sheriff of tin- Wey­
burn District, although a certified copy of the mortgage was 
not filed in the office of the registration clerk of the Weyburn 
Registration District within 3 weeks of the removal of the an­
imals, or indeed at all. All that was done, apparently, was that 
the sheriff reported that he could not locate the animals and 
that a more thorough search, which would be very expensive, 
was necessary. The plaintiff then, according to McQueen s evi­
dence, decided not to take any further steps in the matter for 
the stated reason that it would be too expensive.

This action was brought against the defendants on the note 
in question, and Mrs. Knox defended on the ground that the 
facts as above stated entitled her to be relieved, as a surety, 
from all liability on the note. On the trial of the action, the 
trial Judge found in favour of the defendant Knox and dis­
missed the action, on the ground that the bank had failed to 
keep the security intact for the benefit of the defendant Knox 
as surety, and that she was therefore discharged.

The evidence, in my opinion, clearly shews that the bank did 
not use due care and diligence in preserving the security in the 
state in which it received it. On being informed in April that 
the horses were being removed from the district, the bank 
should have seized and could have seized the horses at once, un­
der the express terms of the mortgage. Instead of doing that, 
no action of any kind was taken; the mortgage was not tiled in
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the district into which the horses were removed, and, according 
to the evidence of the officials of the bank, the security became 
so impaired as to be worthless to the bank. That seems to be 
the result of Mr. McQueen’s evidence when he said that further 
efforts to find and seize the horses were abandoned on the 
ground that it would be too expensive. As a general rule a 
surety is only discharged pro tanto if the securities are im­
paired or deteriorated. Pearl v. Deacon (1857), 24 lteav. 186, 

K.K. 328; Wulff v. Jay (1872), L.R. 7 Q.B. 756. 41 L.J. 
(Q.R) 322, 20 W.lt. 1030; Taylor v. Dank of New South Wales 
(1886), 11 App. (’as. 596 at p. 603, 55 L.J. (1\(\) 47.

In this case we have it on the uncontradicted evidence of 
Mrs. Knox that if the horses had been seized and sold at the 
time they were removed they would have realised about $800, 
nearly double the amount of the defendant’s liability on the 
note.

I would, therefore, agree with the conclusion arrived at by 
the trial Judge, and would dismiss the appeal with costs.

Lamont, J.A. (dissenting) The main facts in this appeal 
are outlined in the judgment of llaultain, C.J.S., and the 
question to be determined is, was the bank guilty of any neg­
ligence which entitles the surety to be relieved from her liabil­
ity.

The trial Judge gave judgment in her favour as follows:—
“Wherefore the plaintiff not having seized the chattels before 

removal or taken steps to prevent their removal, I find that it 
failed to perform an active duty which the law and the terms 
of the contract imposed on it and has thereby inflicted loss on 
the defendant Knox and she is relieved from payment of the 
note sued on herein.”

In addition to this ground, two others are submitted to us 
in support of the judgment: (1) That the surety was dis­
charged by reason of the failure of the bank to register the 
chattel mortgage in the Judicial District of XVeyburn, and (2) 
that, in any event, the bank should have seized the horses when 
they were at Ettington after their removal from the farm, as 
Ettington was only 8 miles from Mazenod where the securities 
were held and where Mrs. Knox resided.

The judgment, in my opinion, cannot be supported for the 
reasons given by the trial J udge, because the note was not due 
for another 6 weeks and the mortgage gave no right of seizure 
prior to maturity, simply because it was rumoured that the 
mortgagor xvas considering the removal of the chattels from the 
district.

Sask.
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The failure of the hank tv register the chattel mortg .* in 
the Judicial District of XVeyburn within 3 weeks after ihc re- 
moval of the horses from the District of Gravel bourg is like­
wise insufficient to discharge the surety for, as the trial -)udge 
pointed out, “the evidence does not disclose where the • liatteli 
were actually shipped to from Ettington.” The report reeeiv. 
ed by the hank manager from the station agent at Mazen »d that 
the agent at Ettington stated they were billed to Mooretown in 
the Judicial District of Weyburn, being merely hears, was 
not evidence. The bank therefore could not be under any ob­
ligation to register the mortgage in the Weyburn District un­
less it had been established that the horses on leaving Etting­
ton had been shipped to some other point in that district.

The last contention presents greater difficulty. The mortgage 
expressly gave the bank a right to take possession of the mort 
gaged chattels at any time in the event of the mortgagor 
attempting to remove them from the place where they were 
without the consent of the mortgagee in writing to such remov­
al. Having this right, the liability of the bank, in my opinion, 
depends upon two considerations: (1) Was the bank under any 
obligation before the maturity of the note to take active steps 
to prevent Boeder from taking his horses out of the district, 
and (2) if so, was the bank’s failure to prevent their removal 
under the circumstances such negligence that the suret \ should 
be credited on the note with the loss arising therefrom 

In Carter v. White (1883), 25 Ch. D. 666, 54 L.J. (Ch.) 138, 
32 W.R. 692, objection was taken by a surety that the accept­
ances taken from the principal debtor had in certain respects 
been left blank and that they had never been presented for 
payment. It was held that the laches of the creditor in these 
respects had not released the surety. Gotten, G.J., in his judg­
ment, said at p. 670:

“The principle is this, that if there is a contract express 
or implied, that the creditor shall acquire or preserve ;my right 
against the debtor, and the creditor deprives himself of the 
right which he has stipulated to acquire, or does anything to 
release any right which he has, that discharges the surety; but 
when there is no such contract, and he only has a right to 
perfect what he has in his hand, which he does not do. that docs 
not release the surety, unless he can show that he Inis received
some injury in consequence of the creditor’s conduct..............V
surety is not discharged merely by the negligence of the 
creditor. If he had required them to be enforced, and the 
creditor had refused, the surety might have been discharged;
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but h>‘ is not discharged merely by the laches of the creditor 
for this reason, that the surety may at any time pay off the 
debt, and sue the debtor in the name of the creditor, or call 
on him to sue.*’

In IVulff v. Jay (1872), L.R. 7 Q.B. 750, the creditor, as 
surety for the debt of the principle debtor, was to take a 
mortgage on the plant, fixtures and movable property upon the 
debtor’s premises. The mortgage was taken, and it provided 
that upon default the creditor could take possession and sell 
the mortgaged goods and chattels. The creditor did not register 
the mortgage. Default was made in February and continued 
until August without the creditor taking possession of the 
mortgaged goods. In August the debtor became bankrupt, and 
the trustee in bankruptcy seized and sold the mortgaged prop­
erty. The creditor was well aware that the principle debtor 
was in insolvent circumstances and that his bankruptcy was 
imminent. By exercising his right to take possession at any time 
prior to the bankruptcy, he could have obtained priority over 
the bankrupt’s trustee. In an action against the surety it was 
held, that the creditor by his omission both to register the 
mortgage and to seize the mortgaged property upon default, 
had deprived himself of the power to assign the security to the 
surety, and that, owing to such laches, the surety was dis­
charged to the extent of the value of the mortgaged property. 
This case was held to be rightly decided by Blackburn, J., in 
Polak v. Everett (1876), 1 Q.B.D. 669 at p. 675, 46 L.J. (Q.B.) 
218. 24 W.R. 669.

In l.’> Hals. p. 006, para. 955, the author says:—
“955. The surety may, after the guaranteed debt lias become 

due, and before he has been asked to pay it, require the creditor 
to call upon the principal debtor to pay off the debt. The 
creditor is. however, not bound to sue the principal debtor lie- 
fore suing the surety who, moreover, even where he deposits 
the amount of the guaranteed debt, cannot compel the creditor 
to procee 1 against the principal debtor unless he undertakes to 
indemnify the creditor for the risk, delay, and expense he 
thereby incurs, and, apparently, satisfies him that the principal 
debtor is solvent.”
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From these authorities it would seem to me that had Mrs. 
Knox informed the bank officials that Boeder was moving the 
chattels secured by the mortgage out of the district, and had 
she paid to them the costs of following the horses and seizing 
them, or had indemnified the bank against such costs and at the 
same time shewed that it was fairly certain that the horses
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Sask. could be obtained by sending a bailiff to seize them at Kitinir- 
c A ton, the bank might not unreasonably, even before the n mit
----- of the note, have been called upon to take the necessary -’.•)»* to

Toronto Prevent the security being rendered unavailable for her
v It is, however, not necessary in this case to detenuii,.- that

Romm question, for it is neither alleged nor suggested that sli.- made
k'nox any °^er t0 pay the costs of seizure or to indemnify tin* hank
___ ' against the same. Neither does the evidence establish that had

McKay, j.a. the bank acted with reasonable promptitude the horses could
have been secured at Ettington. Upon this latter point the evi­
dence is conflicting. The manager of the bank testified that 
the first notification he had of the removal of the horses was 
on the morning they were shipped from Ettington, whereas 
Knox testified that he had informed the manager the pivceding 
day. The trial Judge made no finding as to which of thon- state­
ments was correct. The onus was upon Mrs. Knox to establish 
negligence on the part of the bank releasing her from liability, 
and, in my opinion, she has not established it.

The appeal should be allowed with costs, the judgment 
below set aside, and judgment entered for the plaintiff with 
costs.

McKay, J.A.:—This Is an action on a promissory note signed 
by the defendants as makers in favour of the appellant for 
♦425. The respondent Knox signed the said note as surety for 
her co-defendant to the knowledge of the appellant, on the 
understanding that the defendant Roeder would give a chattel 
mortgage to the appellant on 10 horses as security for t lie pay­
ment of the said note and another for $159.

The defendant Roeder gave the said chattel mortgage. The 
above transactions took place at Mazenod in the Registration 
District of Gravelbourg. The defendant Roeder resided, and 
the said horses were within the said registration district of 
Gravelbourg and the said chattel mortgage was duly registered 
within the said registration district.

The defendant Roeder, left said registration district and 
moved into the adjoining registration district of Weyburn, and 
took with him 8 of the said horses.

Knox, the husband and agent of the respondent. at the 
time defendant Roeder was moving said horses out <1 the Reg­
istration District of Gravelbourg, informed the appellant’s 
manager at Mazenod that the horses were being so moved. This 
is admitted by appellants’ manager, McQueen. But Knox also 
says he requested McQueen to stop the removal of the said 
horses, and he said he would do so. McQueen denies this. The
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bornes were moved out of said Registration District of 0 ravel- 
bourg before the maturity of the note without the appellants * 
manager stopping or attempting to stop them. After maturity 
of the note, the appellants had two of the ten horses seized and 
sold under the said chattel mortgage. These two horses were 
found in the Registration District of Uravelbourg, but the 
costs of realizing on these two horses were more than the 
proceeds received from the sale thereof, and after making 
inquiries the appellants’ manager came to the conclusion it 
would be too expensive to hunt up and seize the other horses, 
and no further action was taken on the said chattel mortgage, 
and appellant brought this action.

The trial Judge held that:—
“If it were too expensive for the bank to follow the chattels, 

it can be assumed that it would be too expensive for Knox to 
follow them. Therefore the plaintiff not having seized the 
chattels before removal or taken steps to prevent their removal, 
I find that it failed to perform an active duty which the law 
and the terms of the contract imposed on it and has thereby 
inflicted loss on the defendant Knox and she is relieved from 
payment of the note sued on herein. The action will be dis­
missed with costs.”

The law upon which the trial Judge apparently bases his 
judgment and which he quotes in the earlier part of his judg­
ment, is as follows:—

“If there is a contract, express or implied, that the creditor 
shall acquire or preserve any right against the debtor, and the 
creditor deprives himself of the right which he has stipulated to 
acquire, or does anything to release any right which he has that 
discharges the surety ; but when there is no such contract, and 
he only has a right to perfect what he has in his hands,which he 
does not do, that does not release the surety unless he can show 
that he has received some injury in consequence of the credit­
or's conduct.” Carter v. White, 25 Ch. D. 666 at p. 670.

There is no evidence to shew whether or not the chattel 
mortgage was registered in the Weyburn Registration District, 
although the trial Judge appears to find that it was not; but ev­
en if it was so registered, the reasons given for the Judge’s 
judgment would still apply, namely, that appellant should have 
seized before removal of the horses or taken steps to prevent re­
moval, as it was too expensive to seize after removal.

The appellant did not do anything to deprive itself of the 
right it acquired nor did it do anything to release the right it 
had. namely, to seize the horses mortgaged. According to the 
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evidence there is nothing to shew that the appellant could not 
seize after the horses were removed except that it was consider- 
ed too expensive. The most therefore that the appellant can I* 
charged with in this case is laches, in that it did not seize before 
the removal of the horse*, and prevent their removal. Hut 
laches does not necessarily discharge the surety. If a -1editor 
through his laches impairs or diminishes the security, the surety 
is entitled to lie allowed the amount by which the security i* 
impaired or diminished. This is clearly established by tin- 
following cases: Wulff v. Jay, L.R. 7 Q.B. 756; Pol a l v. Ev­
erett, 1 Q.B.D. 669;

In Wulff v. Jay, the security held by the creditor '\<is lost 
absolutely through the laches of the cre<litor, the trustee in 
bankruptcy having seized and sold the property which b.-id been 
given by the bankrupts as security, and thus cut out tin surety 
entirely. And it was held in this case that the surety uas re­
leased only to the extent of the injury he suffered by the lew 
of the security, namely, the value of the property lost. WIKI, 
and judgment was given to plaintiff against the surety for the 
balance of the debt of £7. 10s. the whole debt being £307. 10k. 3.

Polak v. Evereli was not a question of laches. It v - an «••- 
five interference with the rights of the surety by tin- credit­
or, the creditor having released to the debtor sonic book-debt* 
given as security. Although these book-debts were not to the 
amount of the debt, it was held the release of the same dis­
charged the surety, not only to the amount of the book-debt*, 
but for the whole debt. But the question of laches of the cred­
itor is discussed, and it is there again laid down that where 
the surety is entitled to relief on account of laches, he is not 
totally discharged, but only pro tanto.

The question then to consider is, was the non-seizure of the 
horses before removal such laches on the part of the ; 
as to entitle respondent to relief?

To come to a correct conclusion as to this one must care­
fully consider the evidence bearing on this point.

McQueen admits that in April, 1919, and at other time. 
Knox, acting for his wife, came to him and said that hr wanted 
him to realise on that security of Boeder’s (meaning the chat­
tel mortgage in question). Then there is the eviden......f what
took place when the horses were being actually removed, where 
Knox says he told McQueen the day before the I" uses were 
shipped from Ettington that Boeder was moving the horse* 
out of the district, and he wanted the mortgage so as to stop 
the removal of the horses, and McQueen told him, He (Me-

9308

1154
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Queen) would move on the mortgage and have the horses stop­
ped.” McQueen denies this, but the trial Judge makes this
finding:—

“The defendant Knox learning of this contemplated move on 
the part of Roeder, requested the bank to take action. The 
witness Knox (husband of the defendant) said that he had gone 
to the bank many times when he learned that Roeder was 
making plans to leave and urged it to take action, and the re­
ply of 1 lie manager, James F. McQueen, was that they would McKay, j.v 
attend to it.”

I gather from this finding that the trial Judge believed Knox 
with regard to what he said about asking for the mortgage to 
stop the removal of .the horses, and McQueen said he would 
move on the mortgage and have the horses stopped.

In 15 Hals. para. 955, p. 506, the author states as follows:—
“955. The surety may, after the guaranteed debt has be­

come due, and before he has been asked to pay it, require the 
creditor to call upon the principal debtor to pay off the debt.
The creditor is, however, not bound to sue the principal debtor 
before suing the surety who, moreover, even where he deposits 
the amount of the guaranteed debt, cannot compel the creditor 
to proceed against the principal debtor unless he undertakes 
to indemnify the creditor for the risk, delay, and expense he 
thereby incurs, and, apparently, satisfies him that the principal 
debtor is solvent.”

Jn view of this statement of the law, while the bare request 
of the respondent that the appellant should seize the horses, 
without her indemnifying the appellant, might not create any 
obligation upon the appellant to seize, yet in the case at Bar, 
where the appellant promised to do so under the circumstances 
as found by the trial Judge, in my opinion this was a waiver 
by the appellant of the right to indemnity etc. from the re­
spondent. It must be remembered that the appellant knew 
that respondent was anxious to have the chattel mortgage real­
ised. and that Roeder contemplated moving the horses out of 
the district, and when respondent asked for the mortgage to 
seize the horses, there might not have been any obligation for 
appellant to promise to act, yet it did do so. Had it told the re­
spondent it would not act unless indemnified, or even if it 
simply refused to give up the mortgage, it might not have been 
guilty of laches. But having promised to move on the mortgage 
and have the horses stopped, and not attempting to do so, I 
think it is guilty of such laches as to entitle respondent to re­
lief, as it is now owing to the removal—on appellant's own ati-
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mission—too expensive to seize, and the whole security is lost 
to the surety.

In Carter v. White, 25 Ch. D. 666, the head noie is ;i< fol­
lows :—

“A debtor gave his creditor a bill of exchange accept.,| by 
himself, but with the drawer’s name left blank. The 1* hint iff 
at the same time, as a surety, deposited with the creditor cer­
tificates of stock in a joint stock company as collateral M-ciiritv 

* 1 1 i for the debt.
The debtor died without the creditor having filled in the 

name of the drawer, and his estate was insolvent.
The bill was never presented for payment, nor was notice 

given to the Plaintiff of its non-payment
Held, that the creditor had not discharged the Plaint ill' from 

his suretyship by his omission to fill up the drawer’s name and 
to give notice of the non-payment of the bill to the Plaintiff."

Cotton, L.J., in the course of his judgment, at p. 670. says:-
“It is said that if filled up in proper time they might have 

been presented and payment enforced. That question doe* not 
arise here. Noble never required that they should be tilled up 
. . . Here although these acceptances were not perfected, 
there is no evidence that anything could have been recovered 
from the debtor if they had been; therefore the suret, is not 
entitled to anything in the nature of damages for being depriv­
ed of an advantage which he otherwise would have had. . .
A surety is not discharged merely by the negligence of the cred­
itor. If he had required them to be enforced, and the creditor 
had refused, the surety might have been discharged . . . by 
the laches of the creditor, for this reason, that the surety may 
at any time pay off the debt, and sue the debtor in the name 
of the creditor, or call on him to sue.”

This case is distinguishable from the case at Bar in that the 
respondent here requested that action should be taken on the 
chattel mortgage and the appellant promised, but did not. The 
horses were at Ettington, only about 8 miles away, when it was 
informed before noon of their removal, and they were not mov­
ed from there until the next day. But the appellant did not 
act, until sometime after they were moved from Ettinuton, ami 
it did not know where they were. The chattel mortgage had a 
proviso in it that the appellant could seize the hor-> at any 
time on removal without the written consent of the appellant.

Further, the evidence of Knox, uncontradicted, shews that 
the horses could have realised $800 if then seized at time of 
removal.
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And the evidence of appellant’s own witness McQueen is to 
the effect that it would be too expensive to seize after they 
were moved away, that is, as I understand it, from Ettington.

In my opinion then, owing to the laches of the appellant in 
failing to seize as it promised to do when the horses were being 
moved to or were at Ettington, the whole value of the security, 
which exceeded the debt for which she is surety, has lieen lost 
to the surety, and she is discharged to the full amount of the 
note sued on, and the appeal should be dismissed, with costs to 
the respondent.

Appeal dismissed.

REX v. 17.8. FIDELITY.
British Columbia Court of Appeal, Macdonald, CJ.A., Gallihcr and 

Eberts, JJ.A. January lb, J922.
Taxes (§VA—180)—Succession duties — Appointment of commis­

sioner TO ENQUIRE INTO AMOUNT — VALUATION OF EXECUTOR 
taken — Power of Court to interfere with — Succession 
Duties Act, R.S.B.C. 1911, ch. 217, secs. 23-33.

The Finance Minister being dissatisfied with valuation of pro­
perty given by the executor for succession duty purposes appointed 
a Commissioner to enquire into the value. The Commissioner made 
a valuation somewhat lower than that of the executor. The Auditor- 
General then fixed the amount of succession duty on the valuation 
given by the executor without any protest on his part, and the de­
fendant became a surety for the payment of the amount so fixed, 
under sec. 23 of the Succession Duty Act, R.S.B.C. 1911, cli. 217. 
In an action upon the bond the Court held that the property had 
been very greatly over-valued and at the time of the acticn was 
practically valueless, but that the only jurisdiction of the Court 
to interfere with the values as fixed was by the Court of Appeal 
under sec. 33 of the statute, when there was an appeal from the 
report of the Commissioner, and in this case there had been none 
Held, that the succession duty was payable notwithstanding that 
neither the deceased nor her executor were the registered owners 
Of Hi*- legal estate. The executor being the owner of all the 
equity and the only person entitled to be registered as owner of the 
legal estate, and having full control of the property it being un­
necessary to decide whether his dealing with the property was in 
his capacity of executor or devisee. The property had “come into 
his hands" within the meaning of the bond.

The Court of Appeal adopted the interpretation of the words 
“coming into his hands" given by Boyd, C., in Ianson v. Clyde 
(1900), 3 O.R. 579 at 685, and dismissed the appeal.

Appeal from the trial judgment (1921), 60 D.L.R. 372, in 
an action on a bond given to secure the payment to the Crown 
of succession duty, the defendants being surety for the execu­
tor. Affirmed.

//. B. Robertson, for appellant.
S. S. Taylor, K.C., for respondent.
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Macdonald, CJ.A. I am in entire agreement with the 
judgment of Galliher, J.A.

Galliher, J.A. The second objection taken by Mr. Rob­
ertson to the judgment below is that the Judge should have 
re valued the assets and cited Hex v. Hooch, [1919] 3 NV.VV.R.
56.

In the case at Bar the Auditor-General after receiving the 
affidavits of valuation filed by the executor, Quagliott i. had a 
(’ommissioner appointed under the Act, who made his report, 
and after the receipt of such report which was somewhat lower 
than the valuation put upon the property by the executor, ac­
cepted the executor’s valuation and the bond now sued upon 
was entered into by the defendants with full knowledge of such 
valuation and acceptance.

Simmons, J., points out, what is, I think, a clear distinction 
between the Hoach case and the one at liar, where he says, at 
p. 59 :—

“The provincial treasurer did not appoint an appraiser un­
der these sections (referring to sections under the Succession 
Duty Ordinance of N.W.T. 1903, cap. 50) and the panics inte­
rested had no recourse where the treasurer did not accept the 
value of the executor and did not appoint an appraiser other 
than to defend an action and raise by way of defence any ob­
jection.”

This contention fails.
On the third ground raised by Mr. Robertson—Mr. Taylor 

for the Oow’n at once assented to the judgment below be in: 
amended so as to subrogate the defendants to the rights of the 
Grown without the limitation put upon it in said judgment.

Mr. Robertson’s substantial point is:—
“Duty is payable only by an executor on property which 

comes into his hands as executor, and as no property came into 
his hands as such executor, no duty became payable from him 
and hence none under the bond sued on.”

Quagliotti was both devisee under the will and executor 
named therein and probated the will.

Under our law in British Columbia, real estate did not at 
the time of Mrs. Quagliotti’s death, devolve upon the executor 
but he was made liable for the payment of debts and the Suc­
cession Duty Act gives the executor power to sell the lands of 
his testator to pay duties. We have to look at the Imnd sued on 
and interpret the conditions of that bond—keeping in mind 
our statute, R.S.B.C. 1911, ch. 217. The conditions arc as fol­
lows
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“The condition of this obligation is such that if Lorenzo 
Joseph Quagliotti, the executor of all the property of Petron- 
illa Quagliotti, late of the City of Victoria, in the Province of 
British Columbia, deceased, who died on or about the 20th day 
df May, 1913, do well and truly pay or cause to be paid to the 
Minister of Finance of the Province of British Columbia for 
the time being, representing Ilis Majesty the King in that be­
half. any and all duty to which the property, estate and effects 
of the said Petronilia Quagliotti coming into the hands of the 
said Lorenza Joseph Quagliotti may be found liable under the 
provisions of the “Succession Duty Act” within two years from 
the date of the death of the said Petronilla Quagliotti, or such 
further time as may l>e given for payment thereof under the 
provisions of said Act, or such further time as he may be en­
title! 1 to otherwise by law for the payment thereof, then this 
obligation should be void and of no effect, otherwise the same 
to remain in full force and virtue.”

In the beginning of the condition, Lorenzo Joseph Quagliotti 
is described as executor but later on the condition is that the 
payment is to be of all duty to which the property estate and 
effects of Petronilla Quagliotti, (of which Joseph Quagliotti was 
devisee under the will) coming into the hands of the said Lor­
enzo Joseph Quagliotti may be found liable under the Succes­
sion Duty Act, etc.

Mr. Robertson wishes us to read that as if the words “as 
such executor” had been inserted between the words “Quag­
liotti” and “may be found.”

I think both under our statute and the condition in the bond, 
that is the true interpretation, and it remains only to determine 
what meaning shall be given to the words “coming into the 
hands.”

We received no assistance from counsel on either side in the 
way of authorities on this point, but I have after considerable 
research, found an interpretation of these words in the case of 
lanson v. Clyde ct al. (1900), 3 O.R. 579, heard on appeal 
in the Divisional Court composed of Boyd, C. and Robertson, 
J. The features of that case which are necessary to notice on 
the point in question here are as follows:—

By R.S.O. 1887, ch. 108, see. 4, (the Devolution of Estates 
Act) real estate devolves upon the legal, personal representa­
tives. By 1891, ch. 18, sec. 1, (1) real estate not disposed of 
by the executors within 12 months after the death shall then be 
deemed to be vested in the devisee or heirs beneficially entitled

BjC.

C.A.

Rex 
i s

Fidelity. 

Gall l Iip r. j.a.



472 Dominion Law Reports. [63 D.I..R.

Alta.

App. Div. 

Rex
V.

thereto without any conveyance by the executors unless a na­
tion is registered during the year.

No caution was registered during the year, consequently the 
real property became vested in the beneficiaries under the will, 
but by the Act of 1893, ch. 20, sec. 1 provision is made for re­
gistering a caution after the expiry of the 12 months ami such 
caution was registered and in dealing with the effect of such 
registration, Boyd, C., at pp. 585, 586, says:—

“The effect of this legislation acted upon by registering a 
caution under the sanction of the county Judge appears to place 
the lands again under the power of the executors, so that they 
can sell them to satisfy debts. The county court judgment is 
against the property of the deceased in the hands of the execu­
tors, and though this property was not in their hands at the 
date of the judgment, it became so practically when the caution 
was subsequently registered. ‘In the hands’ is of course a 
metaphorical expression, and it is satisfied if the land is under 
their control or saleable at their instance: {In rc Martin 
(1895),26 O.R. 465).”

Giving then full effect to Mr. Robertson’s contention as to 
the interpretation to be placed upon the condition in the homl, 
I hold that the lands were under the control or saleable at the 
instance of the executor for the purposes of paying succession 
duty and adopt the interpretation placed upon the words Com 
ing into his hands” given by Boyd, C.

In this view the appeal must be dismissed, with the varia 
tion aforesaid, which will not affect the costs, which slimild fol 
low the event.

Eberts, J.A., would dismiss the appeal. Appeal dismissal.

REX v. MOORE.
Alberta Supreme Court, Appellate Division, Scott, C.J., Stir Keck, 

Hmnlmmi end ('lurkr. I'ebnin rii 18, 192
Intoxicating liqvobb (g IIIH—90)—Search wabraxt under 79 or

the Ai.iikbta Liquor Act — Sufficiency of inform n on
WHICH MAGISTRATE MAY ISSUE—JUDICIAL DISCRETION I I IFF OF 
OFFICER TAKING OATH INSUFFICIENT.

A magistrate before issuing a search warrant under s. 79 <.f 
the Alherta Liquor Act, added to the 1916 Act by sec. lfi « ii. -- 
of 1917, is bound to exercise a judicial di 
him to do so he must be informed by an officer under oath of su<h 
facts and circumstances as will enable him to form his own 
opinion that there is reasonable ground for belief that tutor is 
being kept for sale and the mere statement under oath of the 
officer’s belief is insufficient.

[Reg. v. Walker (1887), 13 O.R. 83; R. v. Krhr (1906.. il cm. 
Cr. Cas. 52; R. v. Bender (1916), 30 D.L.R. 520, 36 O.L.R. .‘<78, 28 
Can. Cr. Cas. 393; R. v. Frain (1915), 24 Can. Cr. Cas :iS9, re­
ferred to.]
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Motion by defendant by way of certiorari to quasli a con­
viction for unlawfully keeping liquor for sale, and the con­
current order for forfeiture of 76 barrels of bottles of beer. 
Order for forfeiture quashed.

A. McL. Sinelai-r, K.C., for appellant.
,/. IV. McDonald, K.C., for the Crown.
Scott, C.J., and Stvart, J.A., concur with Reck, J.A.
Beck, J.A.:—It is impossible on the evidence to quash the 

conviction; but the question of the validity of the order of for­
feiture calls for consideration.

An “information to obtain a search warrant” was laid by 
A. S. Hale, a constable of the Alberta Provincial Police, read­
ing:—
“Who says that liquor is being kept for sale in contravention 

of the Liquor Act, 1916, and that the said liquor is, and that 
he has just and reasonable cause to believe and suspect and 
suspects that the said liquor or some part of it is concealed in the 
warehouse of Sam Moore of Coleman, Alberta, from reliable 
informât ion received. ’ ’

The search warrant signed by the Magistrate, based wholly, 
as far as it appears or can be inferred, upon this information, 
reads as follows:—
“Whereas it appears upon the oath of A. S. Hale, constable, 

&c., that there is reason to believe and suspect that liquor is 
being kept &c.”

The statutory provision authorising the issue of a search war­
rant is see. 79 added to the Liquor Act 1916, (Alta.) ch. 4, by 
see. 1") of ch. 22 of 1917, which reads:—

“A Magistrate, if satisfied by information on the oath of an 
officer that there is reasonable ground for belief that liquor is 
being kept for sale &e. may, in his discretion grant a warrant 
&c.”

Clearly what the statute requires is not merely that the con­
stable is to have information which justifies him in making 
oath that he has information by reason of which he has reason­
able ground for belief, but that the magistrate himself should 
be satisfied by information on the oath of an officer that there 
is (in fact and in truth) reasonable ground for belief upon 
which the Magistrate, in his discretion may grant a warrant, 
&c.

The general provision of the Criminal Code R.S.C. 1906, ch. 
146 regarding search warrants is sec. 629. That section says 
that “any justice who is satisfied by information upon oath 
in form 1 that there is reasonable ground for believing etc.”
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Form 1 requires “the grounds of belief, whatever tin \ may 
be” to be set out.

That is the general rule.
There are exceptions under the Code because of the wording 

of the particular section, for instance:—
Section 610, search for weapons:—upon oath before him of 

belief of the deponent. Sec. 637, search for precious 
On complaint in writing. Sec. 640, search for woman in house 
of ill fame:—Upon complaint thereof under oath by the parent 
&c. Sec. 641, search in disorderly house:—Constable’s report 
in writing.

Even to justify a magistrate in issuing a warrant «if arrest 
instead of summons for the purpose of a preliminary hearing 
or a summary hearing an information under oath on mm- in- 
formation and belief without disclosing the grounds for the be­
lief is insufficient. See cases cited Tremeear’s Crini. Code. 
M6. 711.

A search warrant under sec. 79 of the Liquor Act. is the 
foundation for an adjudication of forfeiture and the conditions 
precedent to its issue must, therefore, be strictly fulfilled. It 
is by that process that the goods, which thus become tin- siilijeet 
of a proceeding in rent, come under the jurisdiction of the 
Court. See K. v. Walker (1887), 13 O.R. 83; R. v. Kekr 
(1906), 11 Can. Cr. ('as. 62; A\ v. Bender (1916), 30 D.LJR. 
520, 36 O.L.R. 378, 26 Can. Cr. Cas. 393; R. v. Fran 191',. 
24 Can. Cr. Cas. 389; in all of which cases a search warrant 
was quashed.

I hold then that a magistrate before issuing a search war­
rant under sec. 79 of the Liquor Act is bound to exercise a 
judicial discretion and that, to enable him to do so, lie must 
be informed by an officer under oath of such facts and circum­
stances as will enable the magistrate to form his own opinion 
that there is reasonable ground for belief that liquor i> being 
kept for sale and that the mere statement under oath of the 
officer’s belief is insufficient.

I would, therefore, while affirming the conviction, quash the 
search warrant and, because it is the foundation for the order 
of forfeiture, I would quash the order of forfeiture also.

I would give no costs.
Hyndman, J.A. I concur with what my brother Beck has 

said with regard to the necessity for something further from 
the constable in the information for the search warrant than a 
bare unqualified statement that he has just and reaso aide cause
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to believe and suspect and believes and suspects that liquor is 
being concealed in the accused’s premises.

Whilst no doubt in most cases the constable may honestly 
believe what he says, nevertheless the door remains open for 
an unscrupulous or revengeful person to unjustly embarrass 
the object of his revenge or dislike. That aspect of the matter 
induces me to think that what the Legislature had in mind was 
to provide a safeguard against such injustice by requiring that 
definite facts or circumstances exist to induce the suspicion or 
belief in the mind of the constable, which facts must be com­
municated to the magistrate on oath (either in writing or by 
way of deposition). Upon which the Magistrate may exercise 
a judicial and not a capricious discretion. Discretion in the 
Act must mean judicial discretion and I am at a loss to see 
upon what ground he can exercise proper discretion without 
some specific facts to guide him. Otherwise it seems to me he 
is nothing more than an automaton in the hands of the con­
stable, which was surely not intended he should be.

I would, therefore, whilst upholding the conviction, quash 
the order of forfeiture.

Clarke, J.A., concurs with Beck, J.A.
Order for forfeiture quashed.

SCHON v. NEW YORK LIFE INSURANCE Co.

.Vova Scotia Supreme Court, Russctl. J., Ritchie, E.J., Chisholm and 
Mettitk i < bruary 16, 11,

CtRRKNCY (§ I—1)—Policy of insurance made in New York and 
payable in New York—Assured domiciled in Nova Scotia— 
Payment of exchange by company.

A policy of insurance made in New York and payable n New 
York must be paid in legal tender of Canada to an amount equiva­
lent to the amount of the policy calculated in New York legal 
tender at the date of its maturity although the assured Is domiciled 
in Nova Scotia. Chapter 15, 1903 Nova Scotia Stats, does not 
affect this construction.

[See Barthelmes v. Bickell, 63 D.L.R. 203.]

Appeal from the judgment of Harris, C.J., in favour of 
plaintiff in an action on two policies of life insurance held by 
the late William Schon in defendant company under both of 
which policies the defendant agreed to pay the amount insured 
to the executors, administrators or assigns of the insured at its 
office in the city of New York. The question was whether 
the policies were to be paid in United States or in Canadian 
funds, and as to the effect of the Life Insurance Act 1903, ch. 
15, sec. 4, of the Province of Nova Scotia providing that such 
contracts were to be construed according to the laws of Nova
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Scotia and that all moneys payable under the contract were t.» 
I>e paid in Nova Scotia at the office of the company or it^ -hlef 
officer or agent in lawful money of Canada. The Chivi Jus 
tice held in the judgment appealed from that plaintiff's were 
entitled to be paid in the currency of the United Stall > and 
that the fact that the premiums were paid in Canadian cur­
rency at the office of the company in Halifax did not all i the 
question. Affirmed.

S. Jenks, K.C., for appellant.
J. McO. Stewart, for respondents.
Russell, J.:—This is an appeal from the decision of Harris, 

C.J., to the effect that a policy of insurance made in New York 
and payable in New York must be paid in legal tender of Can- 
ada to an amount equivalent to the amount of the policy cal­
culated in New York legal tender at the date of its maturity; 
in other words, that the exchange must be paid by the defend­
ant company. This would be the obviously proper construction 
of the policy under settled principles governing the conflict of 
laws if we had no statute of the Province making a different 
provision, Mr. Jenks, K.C., has presented a very abb- and in­
genious factum arguing that the Nova Scotia statute eh. 
r>, has displaced the rule otherwise applicable to such a con­
tract by enacting that where the assured is a person domiciled 
in the Province and the policy has been delivered over to the as­
sured in the Province it shall be deemed to evidence a contract 
made in Nova Scotia and the contract shall be construed accord­
ing to the law of Nova Scotia and all moneys payable under the 
contract shall l>e paid in Nova Scotia at the office of the in­
surer or its chief officer or agent in lawful money of Canada.

Reading this statute literally and applying its terms to the 
case before us it certainly does seem to say that the word "dol­
lar” as used in the policy means a Canadian dollar and not 
a New York dollar. If the policy is to evidence a contract 
made in Nova Scotia, and to be construed according to the law 
of Nova Scotia, then, in their literal application, tin • words 
can have no other meaning than the one contended for. But 
this consequence follow’s simply because of the accident that the 
same terms are used in describing the currency of No\ . Scotia 
and that of New York. It does happen also that the New York 
dollar contains the same amount of gold as the Canadian dol­
lar, or at least is of the same intrinsic value.

Do these accidental circumstances oblige us to give the sta­
tute the literal construction contended for in the defendant’s 
brief! The question is not to my mind a simple one and I ex-
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perience some difficulty in formulating a satisfactory answer 
to the arguments presented in the brief. Nevertheless I am 
not convinced of their soundness. If the dollars of the United 
States legal tender currency had been called by some other 
name than dollars no such question as the present could have 
arisen under the statute. Had the American dollar consisted Lire Ins. ('». 
of two hundred American cents or of only fifty American cents Hu^j‘ , 
it would not, I think, have been contended that because of this 
statute the beneficiary should receive in the one case only half 
as much as he would have received in the absence of the sta­
tute or in the other case twice as much. Furthermore, I think 
that there cannot have been an intention on the part of the 
Legislature to make a different principle apply to the case of 
a policy expressed in dollars from that which would apply to 
one expressed in pounds, shillings and pence, or in guilders or 
marks or kronen. In any of the cases last suggested the 
amount of the policy would have been paid in Canadian legal 
tender of value equivalent to the amount named in the policy 
in legal tender of the country in which the policy had been is­
sued.

To repeat perhaps ad nauseam what has been already said, 
if the American dollar had been called an eagle no such ques­
tion as the one we are now considering could have arisen. Is 
it not the same thing to say that when we rend in this policy 
the word “dollar” we must, placing ourselves in the position 
of the parties, be understood to be saying American dollar?
Hut the statute says we must construe this policy according to 
the law of Nova Scotia. Very well, there is nothing in the 
law of Nova Scotia to prevent the parties from contracting to 
pay the amount in American dollars. But what must we say 
of the further provision that the policy is to be deemed to 
evidence a contract made in Nova Scotia with the consequence 
that seems as already said to logically follow. I can only say 
as to this, as already conceded, that the consequence does seem 
to follow from a literal reading of the terms of the statute.
But this is one of the cases in which “the letter killeth.” The 
literal construction must be rejected because of the inconsisten­
cies and absurdities in which it must result.

One of these absurdities I have not yet alluded to. It will 
be observed that the statute applies not only where the assured 
is domiciled here at the time the policy is issued, but also where 
he is domiciled here at the maturity of the policy. It follows, 
if the contention of the defendant is sound, that a policy issued 
in New York is payable in New York dollars if the assured is
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domiciled there at its maturity but in Canadian dollars the 
domicile is changed to this Province.

Because of the foregoing reasons I am of opinion tli.it the 
appeal should be dismissed with costs.

Ritchie, E.J.:—I construe the policy, having regard , tin- 
statute and am of opinion that the contract was to p one 
thousand dollars in the currency of the United States of Amer­
ica and that these dollars are payable in Canadian currei 

I would therefore dismiss the appeal with costs.
Chisholm, J. I am of opinion that this appeal should lie 

dismissed with costs, and that the plaintiffs are entitled to re 
cover for the reasons stated in the decision of the trial Judge. 
Mellish. J., I agree.

Appeal <1 isnn .w 7.

ZORNKN v. THK KING.
Alberta Supreme Court, Appellate Division, Bcott, CJ.. Btu i neck, 

Hyndman and Clarke, JJ.A. March IHt 192!.
Crown ( §II—20)—Liability for torts—Common law bvi i IYki.ic 

Utilities Act, Alberta Stats. 1916, cm. 6, sec. 31 I : Lia­
bility under—Loose wire on Government telephom system 
—Injury to traveller—Liability.

Section 31 of the Public Utilities Act of Alberta ( Alt... Stats. 
1915, ch. 6) expressly changes the common law rule that the 
Crown is not liable for a tort and makes it liable for damages 
to a traveller on the highway, caused by coming in conta. : with a 
loose wire on a Government telephone system.

Appeal from the judgment of Ives, J.A., who disnn-cd the 
applicant’s claim on the ground that the Crown is not liable 
for an action on tort. Reversed and new trial ordered.

./. A. Clarke, and K. S. Wallace, for appellant.
li. A. Smith, for respondent.
Scott, C.J., concurs with Stuart, J.A.
Stuart, J.A.:—This is an appeal by the plaintiff from a 

judgment at the trial dismissing his action upon the “sole 
ground that the King cannot be sued for a tort.”

There was no evidence taken at the trial. A fiat had been 
granted by the Attorney-General under the Petition of Right 
Act 1906, (Alta.) ch. 20, but when the case came on f- r trial 
the objection raised by counsel for the Crown that no action 
could lie for a tort was sustained and the action was <I 'missed 
with costs.

The suppliant in his petition alleged that on the night of 
June 20, 1921, he was driving along a public highway along 
which Ilis Majesty through the Minister of the Depa t ment of
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Railways and Telephones of the Province owned and operated 
a telephone line subject to the provisions of the Public l’tili- 
ties Act 1015, (Alta.) ch. 6, and that he was injured by reason 
„f his automobile becoming entangled in a loose wire which 
the said department, its officers, servants, &c., had negligently, 
tirelessly and illegally allowed to lie upon the said highway.

hi my opinion the general proposition laid down by the trial 
Judge cannot now be successfully controverted. It may l>e that 
the Courts originally narrowed unjustly the grounds upon 
which relief could be obtained against the Crown by petition 
nf right. But even so it is certainly quite too late for us to at­
tempt by mere judicial decision and aside from statute, and 
perhaps aside from very different conditions existing in the 
Province, to widen them. The whcde history of the subject is 
fully detailed in the article on Petition of Rights in the En- 
fjrlnpaedia of the Laws of England, voi. 11 p. 96 and in Tub- 
in v. The Queen (1864), 16 C.B. (N.S.) 310. 33 L.J. (C.P.) 199. 
12 W.R. 838. In this latter case it is said at pp. 359 and 360:

“Throughout these enactments no mention is made of a rem­
edy against the King for compensation in damages. Against 
him the redress to be obtained is restitution only. If damages 
are sought they are to be obtained if at all from the officer who 
did the wrong. Where the question raised by a demurrer to a 
petition of right was whether the Crown was responsible for 
negligence in servants, employed under the Crown, whereby 
damage was caused, Lord Lvndhurst decided in the negative: 
Viscount Canterbury v. The Attorney General, 1 Phillips 321. 
His words are: ‘For the personal negligence of the Sovereign 
neither this or any other proceedings can be maintained. Upon 
what ground then can it be supported for the acts of the agent 
or servants! If the master or employer is answerable upon the 
principle qui facit per alium facit per se, this would not apply 
to the Sovereign who cannot be required to answer for his own 
personal acts.’ If the master is responsible by reason of his 
negligence in retaining a careless servant this principle does 
not apply to the Sovereign to whom negligence cannot be im­
puted.'’

And there are of course numerous other and more recent 
eases both in England and in Canada to which particular re­
ference need not be made, where this rule has been recognised 
and it is undoubtedly now absolutely settled as law.

But this is all quite aside from the effect of our local legis­
lation and with this it is necessary to deal.

We have here a statute passed in 1906 ch. 20 entitled the AI-
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berta Petition of Right Act. In this Act there is no se< ' i u ex 
plicitly enumerating the cases in which the subject can ie the 
Crown. We were referred to three cases in The Judit-i. ’ Com. 
mittee, viz.. The Queen v. Williams (1884), 9 App. < . 418,
53 LI. (P.C.) 64; Farnell v. Bowman (1887), 12 App. Can. 
643, 56 L.J. (P.C.) 72, and Att’y-Gen'l of the Strait- >. ft It 
ment v. Wemyss (1888), 13 App. Cas. 192, 57 L.J. (1\« . t;;', 
in which statutes in New South Wales, New Zealand ,m.| the 
Straits Settlements had to be interpreted. But in each of these 
statutes there was a clause affirmatively and specifically enact­
ing that in certain cases the subject could bring an action In- 
petition of right against the Crown. For this reason they are 
not of very great assistance because our statute of 1906 con­
tains no parallel clause.

What we have is first, a clause in the interpretation section, 
(sec. 2, sub-sec. (c) ) which reads as follows:—
“(c) The expression ‘Relief’ shall comprehend every spec­

ie* of relief claimed or prayed for in any petition of right 
whether a restitution of any incorporeal right or a return of 
lands or chattels or a payment of money or damages nr other­
wise. ’ ’

Then the rest of the statute ostensibly relates sol eh to pro­
cedure, that is, there is no clause giving in so many words a 
right to the subject to sue the Crown as in the cases in the Ju­
dicial Committee. But it is necessary to ascertain in what sec­
tions of the Act the word “relief” as above interpreted is used.

Section 3 enacts that the petition of right shall be in a cer­
tain form and “shall set forth with convenient certainty the 
facts entitling the suppliant to relief.” Then after a number 
of sections relating solely to procedure sec. 15 says, “Upon 
every such petition of right the judgment of the Court x x 
x shall be that the suppliant is or is not entitled either to the 
whole or to some portion of the relief sought by his petition 
or such other relief as the Court thinks right and such Court 
may give a judgment that the suppliant is entitled to such 
relief and upon such terms and conditions (if any) as such 
Court thinks just.”

This section, which also is mere procedure, is a re enactment 
almost ipsissimis verbis of see. 9 ch. 34 of the English Petition 
of Right Act of 1860. The word “relief” only occurs once 
more in the Act, viz., in sec. 19, which provides that where the 
judgment declares that the suppliant is entitled to re! t a cer­
tificate may be given by the Judge to the Provincial Treasurer 
setting forth the judgment.
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Reference should also be made to sec. 14 of the Act which 
ays “Any issue of fact or assessment of damages to lie tried 
or had under this Act shall be tried or had by a Judge without
i jury.”

Now it is so contended on the one hand by the Crown that 
this statute has not the effect of extending the cases in which 
relief may be obtained by petition of right against the Crown 
no as to include a case of tort and on the other hand by the 
plaintiff that the statute has such effect.

In considering this question it is first to be observed that the 
definition of the word “relief” given in the statute is taken 
practically word for word from the section 16 of the English 
Act. The reason however why no similar problem has arisen 
in England is this, that sec. 7 of the English Act which makes 
the general rules of procedure apply to proceedings by peti­
tion of right so far as the same are really applicable and which 
in this respect corresponds to sec. 11 of our Act concludes 
with these words “Provided always that nothing in this Sta­
tute shall be construed to give to the Subject any Remedy 
against the Crown in any Case in which he would not have been 
entitled to such remedy before the passing of this Act.”

These words were referred to in Tobin v. The Queen, supra, as 
having the effect of confining the remedy to those cases where it 
had already existed at common law. Rut the words were omit­
ted from the corresponding section of our Act a circumstance 
to which some importance perhaps should lie attached especial­
ly when it seems clear that much of the phraseology of the Eng­
lish Act is adopted. At any rate it is clear that we are called 
upon to decide upon the effect of the interpretation clause in a 
way in which the English Courts never needed to do.

Now it is true that damages may be obtained upon a breach 
of contract as well as upon a tort, and it can therefore easily 
he contended that the use of that word does not necessarily ex­
tend the right to relief to a claim of the latter nature. Rut 
on the other hand it is to be observed that the section says that 
the word “relief” “shall comprehend every species of re­
lief claimed or prayed for in any petition of right.” Does this 
mean merely every species of relief which, as the law stood be­
fore the Act, could properly be claimed against the Crown by 
a petition of right, or does it not rather mean every species of 
relief that the suppliant may hereafter see fit to claim in his 
petition leaving the actual liability to be determined as in a 
case between subject and subject?

After some hesitation I am rather inclined to the former
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opinion I cannot find any reason which will overcome tin i'oiyc 
of the circumstance that the Act is on its face an Act dealing 
with procedure only. As I have stated there is no clause, <t> 
there was in the cases in the Judicial Committee, positively 
giving a right to sue the Crown. We have no such clause to 
interpret; We have merely an interpretation clause to inter­
pret. And I do not think that the liability of the Clown at 
common law ought to be extended by such a slender implica­
tion. We were referred to a passage in the judgment in At­
torney-General of the straits Settlements v. Weymu, ]:: App. 
Cas. 192, at p. 197, which reads as follows:—

“In the case of Farnell v. Bowman attention was direnvd la­
this Committee to the fact that in many colonies the Crown 
was in the habit of undertaking works which in England are 
usually performed by private persons and to the consequent 
expediency of providing remedies for injuries commit led in 
the course of these works. The present case is an il lust ration 
of that remark. And there is no improbability, but the iv\ erse. 
that when the legislature of a Colony in such circumstam e> al­
lows claims against the Crown in words applicable to claims 
upon torts it should mean exactly what it expresses."

This passage would be of much weight, no doubt if we had r. 
positive clause in our Act directly giving a right to relief in 
some such words us are contained in the interpretation clause. 
But as the matter stands I do not think it is of any assistance 
to the plaintiff.

Indeed the passage may properly I think be used as the basis 
for an opposite conclusion because in the case of the very public 
work now in cpiestion the matter of injuries caused in the 
course of its operation is dealt with by a special statute, viz. 
the Public Utilities Act to which it will be necessary to refer.

I think therefore that aside from this special statute, and 
aside from the circumstance that the Crown has in tlii> Prov­
ince gone into a business heretofore the subject of merely pri­
vate enterprise, there is no right in the subject in this Province 
to sue the Crown on the right of the Province for damage» 
arising out of a tort committed by a servant of the Crown at 
least so far as anything contained in the Alberta Petition of 
Right Act is concerned. And there apparently- is no oilier sta­
tute dealing with the matter.

But it was further contended by the plaintiff that hr has a 
right to sue the Crown in the circumstances alleged in this 
case by virtue of the provisions of the Public Utilities Act.

Section 2 (the interpretation clause) of that Act enacts that
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“in this Act unless the context otherwise requires ...(b) 
the expression ‘public utility’ means and includes every cor­
poration . . . and every firm, that now or hereafter own, 
operate, manage or control any system, works, plant or equip­
ment for the conveyance of telegraph or telephone messages or 
for the conveyance of travellers or goods over a railway . .
. also the Alberta Government Telephones now managed and 
operated bg the Department of Railways and Telephones.”

Now. first, it is to be observed that by sec. 7 sub-sec. 7 of the 
Interpretation Act (eh. 3 of 1906) it is enacted that “in every 
Act unless the context otherwise requires ............. the expres­
sion “Alberta Government” means Ills Majesty the King act­
ing for the Province.” So that obviously the above clause in 
the Public Utilities Act must be read as if it said, “Also Ilis 
Majesty’s telephones in Alberta now managed and operated by 
the Department of Railways and Telephones.”

Section 31 of the Public Utilities Act sub-sec. 1, reads in part 
as follows:—

“In the case of a public utility which has for its object the 
construction working or maintaining of telegraph, telephone or 
transmission lines or the delivery or sale of water, gas, heat, 
light, or power the following conditions shall be fulfilled over 
and above those which may be prescribed by the board, that 
is to say :—

(a The public utility shall not interfere with the public 
right of travel or in any way obstruct the entrance to any door 
or gateway or free access to any building.”

And subsection 2 enacts:—
“The public utility shall be responsible for all unnecessary 

damage which it causes in carrying out, maintaining or oper­
ating any of its said works.”

Now the effect of all these enactments obviously is simply 
reduced, for the purpose of this ease, to this, that the Legis­
lature has enacted that Ilis Majesty the King’s telephones now 
managed and operated by the Department of Railways and 
Telephones shall not interfere with the public right of travel 
and shall be responsible for all unnecessary damage which it 
causes in carrying out, maintaining or operating any of its said 
works.

The simple question therefore is plainly this whether owing 
to the peculiar wording of these clauses whereby legal respon­
sibility is apparently placed not in exact words upon the King 
hut upon the King’s telephones managed by a department of 
the King’s executive Government we must hold that there was
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no intention to create any liability in the Crown for tort. I 
think such a contention needs merely to be stated to elnxv its 
absurdity. The Legislature must be held to have known well 
enough that, aside perhaps from actions in rem in Admiralty, 
a physical thing such as the material of a telephone -tern 
could not be made “responsible” for damages. I tli nk we 
ought to assume that the Legislature meant to say aom- thing 
sensible with respect to the responsibility of that particular 
“public utility” which consists of His Majesty the Kin. s sys­
tem of public telephones. Undoubtedly it was creating m jn. 
tending to create a real legal liability. It was not intern I mg to 
say for example that the wind should be “responsible. We 
are bound, if at all possible, to give an interpretation to the 
Act which will make it intelligible and sensible. And the only 
possible interpretation for that purpose is to infer an intention 
that His Majesty in the right of the Province should n> the 
operator of the Government telephone system be liable for any 
unnecessary damage done by his servants and agents operating 
that system for him, that is, acting within the scope of their 
employment.

Moreover, there is another somewhat different point of view 
which I think ought to lead us to the same conclusion. In a 
strict sense there never was and is not now of course, a liabil­
ity in the Crown, in the sense that a writ of execution could 
issue against the Crown. The origin of the procedure by peti­
tion of right was this, that all kinds of petitions were presented 
to the King. Some were referred to Parliament and dealt with 
by legislation and this was the way many old statutes originat­
ed. We still see a relic of this in the procedure by petition in 
the case of private bills. Other petitions complaining of some 
injustice to the suppliant were referred through the Chancel­
lor to the justices by means of the fiat “let right be done." 
But substantially all that the justices ever could do was to 
declare that the Crown ought in good conscience and on ac­
count of the infallible justice of the Crown to remedy the 
wrong complained of. And the Crown acted on that opinion 
not owing to the exigency of any writ but because the petition 
was a petition of right, and the prayer of it was granted upon 
the decision of the justices ex debito jusiitiae in accordance 
with the promise of Magna Charta “nulli vendemut, im i<ega- 
bimus out differ emus justitiam vel rectum.f> In submission to 
the opinion of his justices the King paid the money claimed 
out of his treasury or restored the property wrongfully taken 
But through the course of decision finally laid down in Tobin
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v. The Queen, 16 C.B. (N.S.) 310 and thereafter accepted by Alta, 
the Courts as the rule of law to be applied it was held that the xpp~Div 
King should not be considered as in justice liable for the torts ——
of his servants. Hut in my opinion that rule ought not to be Zoenkh 
applied and the case is quite distinguishable where we have xmV»
such a statute as the Public Utilities Act. Quite aside from the ___
mere interpretation of the Act it seems to me that it presents Be<ki 1 '•
a case in which the Court, consisting of His Majesty’s justices
to whom the petition has been referred with the fiat “let right
be done,” ought to depart from the old rule and declare that
the Crown should, ex debito justitiae, pay the damages suffered
by the subject by any violation by the Crown’s servants of the
duties laid down for them by sec. 31 of the Act ; in other words
it is a case in which under sec. 15 of the Petition of Right Act
the judgment should if on a trial the facts are brought within
sec. 31, be that the suppliant is entitled to the relief asked for.
It is still then for the Crown through the procedure set forth in 
secs. 1!) and 20 to provide for the payment of the damages as­
sessed, if any.

This of course leaves it still open to the Crown after the 
facts have been ascertained by a trial to argue that they do 
not fall within the terms of sec. 31. But even then, even if it 
be held that they do not so fall, I think it ought still to be left 
open to the suppliant to contend for a still wider departure 
from the common law rule and to argue, owing to the mere 
fact that the Crown has gone into the business of operating a 
public telephone system, a thing never dreamt of when the old 
rule was established, as to the Crown not being liable for a 
tort, that even aside from sec. 31 the strict rule is not now ap­
plicable. But it is not necessary to definitely decide that point 
now and it would be preferable to leave it open until the facts 
are ascertained. The Queen v. McLeod (1882), 8 Can. 8.C.R.
1. seems however to be an authority against such a view.

I would therefore allow the appeal with costs and order a 
new trial but I think the costs of the first trial should go to the 
plaintiff in any event on final taxation.

Beck, J.A.:—This is a case of a petition of right. The Al­
berta Petition of Right Act, 1006, ch. 20, says (sec. 2 c.) that:

“The expression ‘relief’ shall comprehend every species of 
relief claimed or prayed for in any petition of right, whether 
a restitution of any incorporeal right, or a return of lands 
or chattels, or a payment of money or damages, or otherwise.”

This is in effect the same definition of “relief” as is con­
tained in the Dominion Petition of Right Act, R.8.C. 1906, ch.
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142, and is identical with that in the English Petition of 1,’iirht 
Act. 1860.

The ground of complaint is that the suppliant sustaii I in- 
juries to his person and to his automobile, caused by il vi­
vants of the Department of Railways & Telephones art//- 
carelessly and unlawfully allowing the Government tel- ;dione 
line to be in a state of disrepair and by allowing or pen ittiiig 
a loose wire or wires, along or across the traffic portion of « 
public highway (by which I understand to be meant i wire 
remaining attached to and forming a part of the telephon- sys- 
tern to become partially detached and to hang from some part 
of the system and to extend on to and over the highway i where­
by the suppliant’s automobile became entangled in tin wire, 
resulting in the damage aforesaid.

The broad question we have to decide is whether tin* Grown, 
representing the Government of Alberta, is in respect of it-. 
Government telephone system liable for such negligeii- a* i% 
here charged. In my opinion the Crown is liable.

The ease of The Queen v. McFarlane (1882), 7 Can. s.c.R. 
216, and the case of The Queen v. McLeod, 8 Can. 8.('.It. 1. 
determined that under the Dominion Petition of Right Act a 
petition of right did not lie against the Crown in respect of 
negligence of the officers or servants. See the subsequent cases 
of City of Quebec v. The Queen (1894), 24 (’an. S.C.It. 420; 
The Queen v. F il ion (1895), 24 Can. S.C.R. 482; Lehnmuuf 
v. The King (1903), 33 Can. S.C.R. 335; Windsor & .1 in polis 
K. Co. v. The Queen (1886), 11 App. Cas. 607, 55 L..I 1\<. 
41.

In the McLeod case the Court in holding that a petition of 
right did not lie for negligence of servants of the ( r-wn in 
connection with the P.E.I. Railway expressed a distin on be­
tween a great public undertaking virtually imposed as a duty 
upon Government and a work undertaken by Government in 
the nature of a mercantile speculation.

“The establishment of the government railways in the Do 
minion is, as has been said of the Post Office establ; liment*, 
and as we thought of the slides in the case of McFn 1 me v. 
The Queen, a branch of the public police created by statute 
for purposes of public convenience, and not entered up n or to 
be treated as private mercantile speculations.

As to the Intercolonial Railway, it was in no sense in the 
nature of a private undertaking, constructed for reason* in­
fluencing private promoters of similar works, or in Hi* nature 
of a mercantile speculation —it was constructed ns a great
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public undertaking essential to the consolidation of the union 
of British North America, and in the fulfilment of a duty im­
posed on the government and parliament of Canada by the 
British North America Act.

And so with respect to the P. E. I. Railway now in question. 
We find from the Journals of the House of Assembly of P. E. 
!.. 1871, the following history of the legislation and reasons 
for its construction, &c..........................

On Prince Edward Island becoming a part of the Dominion 
this public undertaking became the property of the Dominion, 
the management, direction and control of which the legislature 
has entrusted to the Board of Works, under statutory pro­
visions, for the benefit and advantage of the public ; and being 
thus established for public purposes, it is subordinate to those 
principles of public policy which prevents the Crown being 
responsible for the misfeasances, wrongs, negligences, or 
omissions of duty of the subordinate officers or agents employed 
in the public service on these public works, and therefore the 
maxim respondeat superior does not apply in the case of the 
Crown itself, and the Sovereign is not liable for personal neg­
ligence and therefore, the principle qui facit per ahum fac'd per 
sc, which is applied to render the master liable for the negli­
gence of his servant, because this has arisen from his own neg­
lige ice or imprudence in selecting or retaining a careless ser­
vant, is not applicable to the Sovereign, to whom negligence or 
misconduct cannot be imputed, and for which, if it occurs, in 
fact the law affords no remedy...............................

None of the great public works have been undertaken with 
a view to mercantile gain but for the general public good,” 
per Ritchie, C.J., 8 Can. 8.C.R. 1, at pp. 23-26:

The Act respecting Government Telephone and Telegraph 
Systems, 1908 (Alta.), ch. 14, contains some provisions which, 
it seems to me, have some bearing upon the question under con­
sideration. Section 1 enacts that the Government of Alberta 
shall have power to purchase, lease, construct, extend, main­
tain and operate in the province a telephone or telegraph sys­
tem or systems, and for such purpose the Government shall 
have power to enter into any agreement with any person, com- 
imy or municipality, providing for connection, intercom­
munication, joint-operation, reciprocal use or transmission of 
business as between any telephone or telegraph system owned 
or operated by the respective parties,and for such consequent 
division of receipts, expenditures or profits or such payment 
of compensation, or such other financial or other adjustments
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between the respective parties as may be necessary or adx sable 
for the purposes of the said agreement. Section 2 gives power 
to the Government to take lands and property for the purposes 
of the system, paying compensation to be fixed und., the 
Arbitration Act.

Section 6 validated all agreements theretofore made by the 
Minister of Public Works for such connection, inter-communi­
cation, joint operation, reciprocal use or transmission <.f bitti­
ness between the telephone system owned or operated by the 
Government of Alberta and the telephone system owned or 
operated by any other party or parties, company or companies, 
municipality or municipalities.

The Railways & Telephone Department Act (ch. 10 of 1911- 
12 Alta.), established a new department and transferred the 
powers and duties of the Minister of Public Works to the new 
department, under a newly constituted minister, the Minister 
of Railways and Telephones.

The Public Utilities Act, 1915 (Alta.), ch. 6, sec. 2, interprets 
“public utility” as meaning and including:—

“Every corporation, other than municipal corporations (un­
less such municipal corporation voluntarily comes under this 
Act in the manner hereinafter provided), and every firm, per­
sons or association of persons, the business and operations 
whereof are subject to the legislative authority of this province, 
their lessees, trustees, liquidators, or receivers appointed by any 
Court that now or hereafter own, operate, manage or control 
any system, works, plant or equipment for the conveyance of 
telegraph or telephone messages or for the conveyance of travel­
lers or goods over a railway, street railway or tramway, or fur 
the production, transmission, delivery or furnishing of a water, 
gas, heat, light or power, either directly or indirectly to or for 
the public; also, the Alberta government telephones, non man­
aged and operated by the Department of HaUways ami Tele­
phones.”

Section 3 declares that the Act shall apply:—
“To all public utilities as hereinbefore defined, which are 

now or may hereafter be owned or operated by or under the 
control of the government of the province.”

Then by a variety of provisions the Board of Public Utility 
Commissioners is empowered to investigate the finances of the 
public utility for the purpose of fixing or altering t<-11s and 
charges on the basis of what is just and reasonable, doubtless 
the question of a fair business profit being largely a g erning 
element.
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It seems to me that the Government telephone system is, by 
the statutory provisions with respect to it, very distinctly and 
clearly assimilated to an ordinary business corporation estab­
lished and operated for the purpose of furnishing public 
service for a profit.

Farnell v. Bowman (1887), 12 App. ('as. 643, was a New 
South Wales case. The Colonial Act provided for the nomina­
tion by the Government of a nominal defendant to be sued 
instead of the Crown. The Act contained this provision :

“In any action or suit under this Act all necessary judg­
ments, decrees and orders may be given and made and shall 
include every species of relief, whether by way of specific per­
formance or restitution of rights for recovery of lauds or 
chattels, or payment of money or damages.”

The correspondence of these italicised words with the con­
cluding words of the clause quoted from our Petition of Right 
Act is to be noted.

The Hoard said at pp. 648, 649:—
“Unless the plain words are to be restricted for any good 

reason, a complete remedy is given to any person having or 
deeming himself to have any just claim or demand whatever 
against the Government.” These are the words of one of the 
sections of the Act. ‘‘These words are amply sufficient to 
include a claim for damages for a tort committed by the local 
Government by their servants.............................

It must be borne in mind that the local Government in the 
colonies, as pioneers of improvements, are frequently obliged 
to embark in undertakings which in other countries are left to 
private enterprise, such, for instance, as the construction of 
railways, canals, and other works for the construction of which 
it is necessary to employ many inferior officers and workmen. 
If. therefore, the maxim that ‘The king can do no wrong’ were 
applied to Colonial Government in the way now contended for 
by the appellants, it would work much greater hardship than it 
does in England.........................

Justice requires that the subject should have relief against 
the Colonial Governments for torts as well as in cases of breach 
"f contract or the detention of property wrongfully seized into 
the hands of the Crown. And when it is found that the Act 
uses words sufficient to embrace new remedies, it is hard to see 
why full effect should he denied to them.”

In that case there were two counts in the declaration, one 
founded on trespass, the other on negligence. There was a 
demurrer to both. The demurrer was overruled.
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The Att'y-Gen'l of the Straits Settlement v. Wcw , i;j 
App. Cm. 192, was on a petition of right by the respond* nt for 
damages for a trespass brought under an Ordinal* -the 
Crown Suits Ordinance of 1876. The Ordinance contai* 1 the 
following provision (sec. 18, sub-sec. 2) :

“Any claim against the Crown founded on the use or *...mo­
tion, or right to use or occupation, of Crown lands m the 
Colony, and any claim arising out of the revenue laws, or out 
of any contract entered into, or which should have < * might 
have been entered into, on behalf of the Crown, by or \ th the 
authority of the Government of the Colony, which \\ M. if 
such claim had arisen between subject and subject. lie tin- 
ground of an action at law or suit in equity, and an / churn 
(ujainst the Crown for damages or compensation arisin in the 
Colony, shall be a claim cognisable under this Ordinance.” 

The Board said at p. 197 *
“Their Lordships are of opinion that the expression claim 

against the Crown for damages or compensation’ is an apt ex­
pression to include claims arising out of torts, and tlint as 
claims arising out of contracts and other classes of claims are 
expressly mentioned the words ought to receive their full 
meaning.

In the case of Farnell v. Bowman attention was dir* -ted by 
this Committee to the fact that in many colonies the Crown 
was in the habit of undertaking works which, in England, art- 
usual lv performed by private persons, and to the consequent 
expediency of providing remedies for injuries committed in 
the course of these works. The present case is an illustration 
of that remark. And there is no improbability, but th*- i even*, 
that when the legislature of a colony in such circumstance* 
allows claims against the Crown in words applicable t* claims 
upon torts, it should mean exactly what it expresses.

Having indicated some principles to be applied to tl •• inter­
pretation of what I think to lie the statutory provision upon 
which, it seems, the decision of the point of law im ived in 
the case finally depends, I now quote it.

The Public Utilities Act, sec. 31, enacts:—
“31. In the case of a public utility which has for its object 

the construction, working or maintaining of telegraph, tele­
phone or transmission lines or the delivery or sale of water, 
gas, heat, light or power, the following conditions shall he 
fulfilled over and above those which may be prescribed by the 
board, that is to say:............................

(2) The public utility shall be responsible for all un it feet-
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gary damage which it causes in carrying out, maintaining or 
operating any of its said works.”

The facts—that this Government telephone system is that of 
a Provincial Government for local purposes as contrasted with 
some great national undertaking of the Dominion Government 
as a great public work for the consolidation of various parts of 
the Dominion ; that it is so clearly assimilated to a business cor­
poration established, maintained and operated for profit ; that 
the system may be constituted in whole or in part of a system 
previously the system of a private person or corporation or a 
municipality, and it is unlikely, therefore, that the legislature 
intended, in the event of the Government taking over such an 
existing system, to diminish the liability of that system to the 
public, or that there should be a different rule of liability 
applicable to different parts of the system—these facts and 
circumstances seem to me to have the effect of reversing the 
presumption with which one should approach the considera­
tion of the question of the proper interpretation of the clause 
I have just quoted. The whole presumption ought to be against 
the applicability of the principles arising out of the maxim, 
“The King can do no wrong,” and in favour of the applica­
bility of the principles applicable to profit earning corpora­
tions with which the Government system is assimilated.

The Queen v. Williams (1884), 9 App. Vas. 418, was a New 
Zealand case brought against the Crown under the Crown Suits 
Act. 1881. That Act differs considerably from our Petition of 
Right Act. The Judicial Committee interpreted the clause 
relating to relief. The clause read as follows (sec. 37) :

“A wrong or damage independent of contract, done or 
luffered by or under any such authority as aforesaid in, upon 
or in connection with a public work as hereinafter defined.”

The Hoard, at p. 433, held that negligence in failing to take 
reasonable care was a “wrong done” within the meaning of the 
foregoing clause.

Section 31 declares that the “public utility,” that is, the 
Crown, shall be responsible for all unnecessary damage, which 
it causes not only in “carrying out” but also in “maintaining 
or operating” any of its said works. There ia not much room 
for spending many words over the opinion which I hold that 
what is charged in the petition is “unnecessary damage ” 
caused in “maintaining or operating” the telephone system. It 
seems to me that although in the course of the maintaining and 
operating of the system it can be imagined that the depart­
ment might require to acquire lands and in doing so cause
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damage, and that such damage would be covered by tin* words 
of the subsection, yet the improper, unskilful, neglig-nt or 
careless method of doing the work of maintaining and opera 
tion is what would first present itself to one’s mind. ..ml in 
view of the presumptions which, as I contend, ought to be 
applied in the interpretation of the section, and to apply tin- 
views expressed in the Privy Council, this latter case » n dit to 
he taken to have been intended to be included in the subjection.

I have a clear opinion that a case of negligence is covered 
by the words of sub-sec. 2. This being my opinion, I would 
allow' the appeal writh costs and direct a new trial, the costs of 
the former trial to be costs to the suppliant in any event of 
the cause.

Hyndman, J.A. (dissenting) This is an appeal from the 
judgment of Ives, J., who dismissed the applicant’s claim on 
the ground that it arose out of tort and the Crown is not liable 
in such an action.

Assuming the facts alleged in the petition of right to be true, 
then it seems to me there can be no other conclusion but that, it 
is a claim arising out of tort pure and simple, being, as alleged, 
the result of negligence and carelessness on the part of certain 
officers, servants, agents or workmen in the employ of the De­
partment of Railways and Telephones, one of the principal de­
partments of the public service.

The facts alleged are that the applicant on the night of 
Monday the 20th, or early morning oi June 21, 1921, was re­
turning to Edmonton from Tofield, Albe.-ta, along the public 
highway on the south-east side of South Cooking Lake. That 
the Crown in its right as exercised by the Minister of the said 
department, owns and operates a telephone line along the said 
highway at the said place, subject to the provisions of tl Pub­
lic Utilities Act.

At the same time and place the suppliant suffered damage 
from personal injuries to himself and injury to his automobile 
caused by said department, its officers, servants, agents or work­
men, by reason of its officers, &c., negligently, carelessly and 
illegally allowing the said telephone line to be in a state of dis­
repair and by allowing or permitting a loose line or wires, along 
or across the traffic portion of the said highway, whereby the 
suppliant’s automobile became entangled in the said wire re­
sulting in damage aforesaid. The particulars of the damage 
are hospital and doctor’s fees $500, damage to motor car $300, 
loss of employment during illness $750 and general <! - mages 
$10,000—total $11,550.
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It is clear beyond dispute that the claim arises not out of 
contract, or out of anything done in any way necessarily de 
pendent on the carrying out of the undertaking or its main­
tenance or operation, but springs from an accident to a person 
entirely unconnected with the work of construction, mainten­
ance or operation of the system, as a result of negligence only 
on the part of some employee.

Leaving out of consideration for the moment the provisions 
of the Public Utilities Act, it seems to me that under all the 
authorities both in England and Canada the plaintiff must fail.

In the case of The Queen v. Macfarlane, 7 Can. S.C.R. 216, 
Ritchie, CJ., at pp. 238-240, said:—

“As to the first, in contemplation of law the sovereign can 
do no wrong and is not liable for the consequences of her own 
personal negligence, so she cannot be made answerable for the 
tortious acts of her servants. The doctrine of respondeat super­
ior has no application to the Crown, it being a rule of the com­
mon law that the Crown cannot be prejudiced by the wrongful 
acts of any of its officers, for as has been said long ago, no 
laches can be imputed to the sovereign “nor is there any reason 
that the king should suffer by the negligence of his officers or 
by their compacts or combinations with the adverse party. . . .

And while it has been determined in the United States that 
the maxim that the King can do no wrong has no place in the 

• system of constitutional law as applicable either to the govern­
ment or to any of its officers, it has been held that the restric­
tion of the jurisdiction of the Court of Claims to cases of con­
tract express or implied has reference to the well understood 
distinction between cases arising ex contractu and ex delicto, 
and is founded on the sound principle that while Congress was 
willing to subject the government to suits on valid contracts 
which would only be valid when made by some one vested with 
the authority which raised an implied contract, it did not in­
tend to make the government liable for the wrongful and un­
authorised acts of its officers, however high their place, and 
though done under a mistaken zeal for the public good. It is 
unnecessary to cite authorities to show a petition of right will 
not lie to recover compensation for a wrongful act done by a 
servant of the Crown in the supposed performance of his duty, 
inasmuch as a petition will not lie for a claim founded upon a 
tort on the ground that the Crow n can do no wrong. The cases 
of Tobin v. Reg., 16 C.B. (N.S.) 310, and Feather v. Reg., 6 
B. & S. 257, Viscount Canterbury v. Attorney General, 1 Phill. 
306 sufficiently establish this if authority was needed.”

Strong, J., at p. 240 said :—
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Alta. “The well known case of Lord Canterbury v. The Q cn 1 
App. uiv. 306) establishes that the Crown is not liable for injuries

---- occasioned by the negligence of its servants or officers ;m<| that
Zobnes the rule respondeat superior does not apply in respect of

The Kuifl. wrongful or negligent acts of those engaged in the pn!> ic ser- 
----- vice. ’1

Hyndiuan, J.A. And at p. 241 he said:—
“The law is well stated by Mr. Justice Story in the following 

extract from his Commentaries on the Law of Agenc\ ‘It is 
plain that the government itself is not responsible for the mis­
feasances, wrongs, negligences or omissions of duty of tin- sub­
ordinate officers or agents employed in the public sen ice; fur 
it does not undertake to guarantee to any persons tin- fidelity 
of any of the officers or agents whom it employs ; since that 
would involve it, in all its operations, in endless emban laments 
and difficulties and losses which would be subversive of the 
public interests, and indeed laches are never imputable to the 
government. ’ ”

In Gibbons v. V. S.f 8 Wallace 269, Mr. Justice Miller, in 
delivering the judgment of the Supreme Court of the I . S. 
says

“But it is not to be disguised that this case is an attempt 
under the assumption of an implied contract to make the gov­
ernment responsible for the unauthorised acts of its officers, 
those acts being in themselves torts. No government has ever 
held itself liable to individuals for the misfeasance, laches or 
unauthorised exercise of power by its officers and agents.”

In The Queen v. McLeod, 8 Can. S.C.R. 1 the decision in The 
Queen v. Macfarlane was affirmed.

The Alberta Petition of Right Act, 1906 Alta. eh. 20 i> prac­
tically identical with the Dominion Act 1876 ch. 27, see. 21 and 
the English Statute 1860, in the definition of the word "re­
lief” and reads :—

“In the construction of this Act ............. the word ‘relief
shall comprehend every species of relief claimed or prayed for 
in any such petition of right whether a restitution of any in­
corporeal right, or a return of lands or chattels or a payment 
of money or damages or otherwise.”

With this statute before them the Courts in England and 
the Supreme Court of Canada have decided that no act ion will 
lie against the Crown in respect of damages resultii . from a 
tort, which is the nature of the claim at Bar.

If suppliant can recover at all therefore, it must be by vir­
tue of the Public Utilities Act. Section 2 (b) of that Act
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bring* the Alberta Government Telephones within the expres­
sion “Public Utilities” used in the Act. Section ‘2 (b) pro­
vides that the Act shall apply to such a public utility as the 
Government Telephones. Section 31 (a) provides that the pub­
lic utility shall not interfere with the public right of travel or 
in any way obstruct the entrance of any door or gateway or 
force access to any building. 31 (b) provides that the public 
utility shall not permit any wire to be less than 16 feet above 
such highway or public place or erect more than one line of 
poles along any highway, and sec. 31 sub-sec. 2 provide* the 
public utility shall be responsible for all unnecessary damage 
which it causes in carrying out, maintaining or operating any 
Of its works.

It is argued that this latter provision curtails the prerogative 
of the Crown to the extent of making it responsible for dam­
ages of every kind arising, by reason of the undertaking, not 
only c.r contractu, express or implied, but also cjc delicto, i.e. 
tort.

Apart from the question of the necessity of express words to 
limit the prerogative my opinion is that the proper interpreta­
tion of sec. 3 (b) is that it refers, and is intended to comprise 
only such damage as may naturally or may reasonably be ex­
pected to flow from the exercise of the authority conferred on 
the utility to construct, maintain and operate its undertaking.

It means, for instance, that in case it is necessary to enter 
upon or expropriate the land of any person it shall do so with 
the minimum of damage to that person and should they exceed 
the reasonable limits the utility shall be responsible for the 
damages so created, that is, the damage contemplated must In­
in some way related to the exercise of the statutory powers in 
the work of construction, maintenance or operation and not the 
claim for damage suffered by a person in no way connected 
with it hut merely injured as the result of some unauthorised 
act or negligence of a workman or employee. Without the aid 
of the statute a private corporation is liable, at common law, 
for damage» caused by negligence (see Manley v. St. Helens 
Canal (1858), 2 H. & N. 840, 157 E.R. 346, 27 L.J. (Ex.) 159, 
6 W.R. ‘297) and there would not appear to be any necessity 
for an enactment to that effect. If it was intended to curtail 
the prerogative to the extent contended for making the Crown 
liable for negligence I feel satisfied the legislation would have 
dealt with it in most express and clear terms.

In (’rales’ Statute Law at p. 365 it is stated: —
“If a duty is thrown directly upon the Crown by statute
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there is no way of enforcing the performance of that duty if 
left unperformed by the Crown. If a subject neglects m per- 
form a statutory duty, there are several ways in which lit- may 
be proceeded against, but no proceedings of any kind ran be 
taken against the Crown itself or against any servant of the 
Crown to compel the performance of the statutory dut devol­
ving on the Crown. For no action of tort can be brought 
against the Crown upon any statute, in the absence of rpreu 
provisions in consequence of the maxim that the Kim: can do 
no wrong. This rule had in Canada the curious result that 
persons injured on State Railways had no remedy until the pas­
sing of 44 Vic. c. 25 (Canada),” and cites The Queen v. Mc­
Leod, 8 Can. S.C.R. 1 and The Queen v. McFarlane, 7 Can. 
S.C.R. 216.

The Statute 1881 ch. 25 sec. 27 subsec. 3 (Government Rail­
way Act) makes express provision for liability of the ( own in 
the case of personal injury on the railway and subsec. (* of see. 
16 ch. 16 (Supreme and Exchequer Courts) (1887) enacts:—

“16. The Exchequer Court shall also have exclusive original 
jurisdiction to hear and determine the following matters:—

(c) Every claim against the Crown arising out of any death 
or injury to the person or to property on any publie work re­
sulting from the negligence of any officer or servant of the 
Crown, while acting within the scope of his duties or employ, 
ment.”

It is by virtue of these express enactments that the Dominion 
of Canada is now liable for damages in certain negligence «<• 
tions. The words are clear and free from ambiguity.

The whole case to my mind must depend on the meaning of 
the words “unnecessary damage” used in sec. 31 of the Util­
ities Act.

There is of course no question as to the right to construct, 
maintain or operate the telephone system and all ncee^nry en­
abling statutory provisions exist for those purposes.

In London and Brigton B. Co. v. Truman (1885), 11 App. 
Cas. 45, at pp. 60, 61, 55 L.J. (Ch.) 354, 34 W.R. 6">7, Lord 
Blackburn said

“I do not think there can be any doubt that if on the true 
construction of a statute it appears to he the intention of the 
legislature that powers should be exercised, the proper exercise 
of which may occasion a nuisance to the owners of m iglibour- 
ing land, and that this should be free from liability to an ac­
tion for damages, or an injunction to prevent the continued 
proper exercise of these powers, effect must be given to the



63 D.L.R.] Dominion Law Reports.

intention of the legislature. No doubt when compensation is 
not given to those interested in the neighboring land, that is, 
as against them, harsh legislation. But I think the construc­
tion of ordinary Railway Acts is now fixed. And whether they 
should have originally been construed so, or not, 1 agree with 
what is said by North, J., (25 Ch. I). 431) ‘Now it is clearly 
nettled that the power to take defined lands compulsorily, and 
to make a line of railway thereon, and to use locomotives upon 
that, line, entitles a company to run locomotives thereon, not­
withstanding that in so doing they cause what in the absence 
of such power would be an actionable nuisance, provided al­
ways that they are not guilty of negligence.’ ”

In my opinion on a proper interpretation of the section un­
necessary damage means not damages resulting from negligence 
for which there is an implied obligation, but damages resulting 
from the performance of authorised acts, but going beyond 
what is absolutely necessary for the carrying out of the under­
taking.

In the absence of statutory provisions limiting their opera­
tions a company might in the exercise of its powers, commit 
nuisance and damage of various kinds without any redress on 
the part of the injured public apart altogether from negligence 
for which latter, as I have said, there is the common law rem­
edy. In Raff an v. Can. West. Natural Gas Co. (Can.) (1915), 
8 W.W.R. 676, Fitzpatrick, C.J., referred to sec. 11 of the 
Ordinance authorising the company to lay its gas mains, etc., 
which reads :—

“The company shall locate and construct its gas or water 
works or electric or telephone system and all apparatus and 
appurtenances thereto belonging or appertaining or therewith 
communicating and wheresoever situated so as not to endanger 
the public health or safety.”

He said (pp. 677, 678)
“The intention of the legislature could not have been, in en­

acting s. 11, to give a remedy which already existed at common 
law if the company was guilty of negligence. The object of the 
qualifying section must have been to prevent the company from 
endangering the public health or safety in carrying out their 
undertaking.”

The clause above referred to is to my mind analogous to sec. 
31 in question here and is intended to prevent a company or 
even the Crown from exercising its powers beyond the point 
where it is reasonably necessary they should do so. Where an 
unnecessary act has the effect of creating a nuisance or inflict- 
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ing damage on any one then compensation shall be mat: and 
this altogether aside from negligence. See also Midwood \. 
Manchester Corp’n, [1905] 2 K.B. 597, 74 LJ. (K.U. 884; 
Charing Cross v. London Hydraulic, [1913] 3 K.B. 142 83 
L.J. (K.B.) 116.

If I am correct in this interpretation of sec. 31 of tin* I "tin- 
ties Act negligence is excluded from its contemplation. Con­
sequently in the absence of legislation curtailing the proroga­
tive of the Crown in this respect there can be no liability here 
in and the action will not lie.

Reference might also be made to statutes (Eng.) 1845 ch. 211. 
secs. 6 and 16, 1847, eh. 65, sees. 6 and 17. 6 Hals. p. 21, 31. ‘.\'l 
and generally under the heading Compulsory purchase of land 
and Compensation.

I would, therefore, dismiss the appeal but without costs.
Clarke, J.A., concurs with Stvart, J.A.

Appeal allowed. New trial ordurd.

GNAEIHNGER * HONS v. TURTLE FORI) GRAIN GROWERS 
CO-OPERATIVE AHH'N., Ltd.

Saskatchewan Court of Appeal Haultain, CJ.S., Lamont, Ttmicon 
and McKay, JJ.A. March ti, 1922.

Contracts (|IIIB—200)— Agricultural co-operative assoc i \ honk— 
Purchase of goods on credit—Illegal by statute Aoricii- 
tural Co-operative Associations Act, R.S.S. 1920, cii. 119- 
Construction—Return of goods purchased—Liability m pur­
chaser.

Persons selling goods to an agricultural co-operative a .(dation 
are presumed to know the law that such an association is expressif 
forbidden by the Agricultural Co-operative Association Art. R.S.S. 
1920, ch. 119, sec. 5, to purchase goods on credit, and that ,i sale on 
credit to such an association is invalid and cannot be enforced. 
Where an order is sent in to a company for goods and nothing is 
said about credit the presumption is that the goods are to lie paid 
for on delivery, but where the invoice sent to the 
expressly agrees to give time for the payment of the gooil -hipped 
and the purchasers take possession of the goods and do not pay 
for them it must be presumed that they took possession on the terms 
contained in the invoice. The contract for the sale of tin- goods 
being invalid, the property in the goods remains in the vendor and 
the purchaser must return the goods. The purchaser is also liable 
to the vendor for the purchase price of any part of the goods which 
have been sold.

[See Annotation, Sale of Goods, 58 D.L.R. 188.]

Appeal by defendants from the judgment at the trial of an 
action on a sight draft and in the alternative for goods sold and 
delivered. Varied.

C. II. Barr, K.C., for appellants.
P. II. Gordon, for respondents.
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Haultain, C.J.S. :—There is no doubt, in my opinion, that the 
contract in question was ultra vires of the association, and 
consequently null and void so far as the association is concerned.
I agree with my brother Lamont that the plaintiff is entitled to 
a return of the goods which are still in the possession of the 
defendant, but 1 do not agree that the plaintiffs can recover 
the price of the goods sold by the association indirectly by way of 
accounting unless the actual money received for them can be 
followed.

To hold otherwise would seem to me to nullify the absolute 
prohibition of the statute.

Lamont, J.A. :—The facts of this ease are not in dispute. 
The plaintiffs are merchants with their head office at Montreal, 
while the head office of the defendants is at Turtleford in this 
Province.

In the fall of 1920. the defendants’ general manager ordered 
a hill of goods, amounting to $295.75, from the plaintiffs. Noth­
ing was said about the goods being supplied on credit. The 
plaintiffs accepted the order and shipped the goods. The goods 
arrived, the defendants took them into their possession, but 
omitted to remit price thereof. Part of the goods they sold, and 
part they have still in their possession. Not having received the 
purchase price of above goods, the plaintiffs on April 5, 1920, 
drew a sight draft on the defendants for the amount. This 
draft the defendants accepted, but did not pay. The plaintiffs 
then brought this action, claiming for the amount of the draft, 
and, in the alternative, for goods sold and delivered ; and in 
the further alternative for goods delivered at the defendants’ 
request which had not been returned or paid for.

The sole defence of the defendants was, that the plaintiffs 
had no right of action against them because, by see. 5 of the 
Agricultural Co-Operative Associations Act, R.S.S. 1920, eh. 
119. the defendants were prohibited from purchasing on credit, 
and that the sale of the goods in question was a sale on credit. 
The trial Judge gave judgment in favour of the plaintiffs for 
a return of the goods or payment of their value, and the de­
fendants now appeal.

Two questions are raised in the appeal. The first involves the 
interpretation to be placed upon sec. 5 above referred to. The 
second it: Was the sale in question a sale on credit, and, if so, 
have the plaintiffs any remedy?

Section 5, in part, is as follows:—
“(4) The association shall, except as hereinafter provided, 

pay for all goods purchased upon delivery :
Provided that any association may purchase upon credit from

Saak.

C.A.

OWAK-
01 NO KB &

Ttim.KlORD

Growers
C<M>l'Klt.V 

TIVE Ass'N,

Haultain,
C.J.S.



500 Dominion Law Reports. [63 D.L.R.

Sask.

C.A.

DINORB 4

Tvbttlrfobd

Growers 
Coores i-

TIVF. ASS’N, 

Lament, J.A.

any other agricultural co-operative association or any company, 
association or society incorporated by any special Act of the 
Legislature of Saskatchewan having objects wholly or in part 
similar to the agricultural co-operative associations.

(6) The directors shall not have power to pledge the « redit 
of the association except as aforesaid or for the purchase price 
or rental of business premises, salaries and incidental expenses, 
or for moneys borrowed to pay for goods purchased or expenses 
incurred in connection therewith or the shipment thereul."

The intention of the Legislature as set out in these provisions 
is, I think, clear. That intention was to prevent the association 
from buying on credit. Sub-section (4) directs that all goods 
purchased must he paid for on delivery. That nub-section, in 
my opinion, is a statutory direction to any association formed 
under the Act, but the Act does not say that if the association 
fails to pay on delivery the contract of sale shall In* null and 
void. Failure to comply with sub-see. (4) does not necessarily, 
in my opinion, make a contract of sale invalid. Sub-section (6 
is the provision relied upon to ensure that purchases will not 
be made on credit. By that sub-section power to pledge the 
credit of the association is withheld from the directors, except 
as therein set out. A purchase such as the one made from the 
plaintiffs is not included within the exceptions. If, therefore, 
the directors enter into a contract for the purchase of good» 
which, by its terms, shew that the goods were to be paid for at 
some future time and not on delivery, such contract, not being 
within the powers of the association, is invalid and cannot he 
enforced as a contract. The firms supplying the association 
with goods are presumed to know the law, and to know that 
the directors have no power to pledge the credit of the association, 
and that if they agree to sell on credit the Courts will not 
enforce the agreement or entertain an action for the purchase- 
price. They are bound to satisfy themselves that the proposed 
dealing is not inconsistent with the Act. Lord Ilalshury, in 
County of Gloucester Bank v. Rudry Merthyr Steam C> . |1S95]
1 Ch. 633, ni LJ. (Ol 161 ; Strmikan \ IfcKi
28 O R. 381.

The want of authority on part of the directors to cuter into 
a contract for the purchase of goods on behalf of the association 
is confined, under sub-sec. (6), to contracts which call for the 
pledging of the credit of the association. Where the contract is. 
that the goods purchased are to be paid for on delivery, and the 
association, receives the goods but neglects or refuses to remit 
the price, such neglect or refusal on the part of the association
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cannot, in my opinion, convert what was to In* a sale for cash 
into a sale on credit.

We have, therefore, to ascertain whether or not the contract 
of sale in question in this action was a sale with payment to 
he made on delivery, or whether the directors, acting through 
their general manager, undertook to pledge the credit of the 
amoriation for payment at a future date. Ho far as the evidence 
discloses, this was the first purchase made by the defendant 
association from the plaintiffs. An order was sent in for the 
good*, nothing being said alsmt credit. The plaintiffs accept 
the order and ship the goods, and defendants receive them. 
If nothing more than this had appeared, the sale, in my opinion, 
would have been a sale on which the purchase-price was payable 
mi delivery. Where goods are ordered and supplied, and noth­
ing Inis been said as to payment, the law presumes that the 
parties intended to make payment of the price and the delivery 
of possession concurrent conditions.

Section 27 of the Sale of Goods Act, R.S.8. 1920, eh. 197, 
reads as follows :—

“27. I’nless otherwise agreed, delivery of the goods and pay­
ment of the price are concurrent conditions; that is to say, the 
seller must be ready and willing to give possession of the goods 
to the buyer in exchange for the price and the buyer must be 
n-ady and willing to pay the price in exchange for possession 
of the goods.

An “exchange” of the possession of the goods and the price 
means an exchange in a business sense, having regard to the 
nature of the contract. (Benjamin on Sales, 6th ed., at p. 6H:i.) 
It does not, in my opinion, mean that the vendor must have 
Mime one on hand who will refuse to permit the purchaser to 
take possession of the goods unless the cash is then and there 
paid. That a vendor must do this would appear to have been 
the opinion of the Court in Fitzgerald v. London Co-operative 
Axs'n (1869), 27 U.C.Q.B. 605, where, under a statute similar 
to ours, it was held that the vendors could not recover the 
price of goods sold on credit. In giving the judgment of the 
Court. Morrison, J., at p. 607, said:—

“And the 14th section is a caveat venditor, that in dealings 
like the one in question, before delivery of the goods there must 
lie either prepayment or delivery and payment must be simul­
taneous: tliat if the vendor parts with his goods, no matter what 
the terms upon which they were sold, whether relying on the 
word of honour of the officers of the association or its trustees, 
or otherwise, the party has no remedy as for a debt or breach 
of eontin t against the association.”
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If the Judge there meant that a vendor who supplies goods 
which the purchasers have agreed to pay for on delivery mnot 
recover the price if the goods get into the hands of the pur­
chasers without the cash being first paid, then I must s; that 
with great deference, I do not agree, and that for two i ons: 
(1) because, as pointed out at>ove, the exchange of tli. goods 
for the price is an exchange in accordanee with the way business 
is usually earried on, and it is not in the usual course of business 
for a firm in Montreal supplying goods to a purchaser in this 
Province to have an agent accompany the goods who will keep 
one hand on the goods until he receives the price in tin- other 
The usual business procedure is, for the vendor to send tin- goods 
and for the purchaser to remit the price upon their receipt: 
and (2) because a vendor is not bound to contemplate that his 
purchaser will not fulfil his agreement and remit the price upon 
delivery of the goods.

To establish that the sale in question was a sale on credit, the 
defendants rely upon the invoice forwarded by the plaintiffs 
That invoice is dated September 10, 1920. It contains a descrip­
tion of the articles shipped, with the price of each. Below the 
invoice is written the following: “Terms 6% 10 days 1st Nov." 
Then, just below that is stamped, evidently with a rubber stamp, 
the following : “3 mos. net or 6% 10 days, 5% 30 days.
60 days.” Although no evidence was given as to the meaning 
of any of these terms, their meaning is a matter of common 
knowledge. The written words, “Terms 6% 10 days 1st Nov." 
mean that the plaintiffs will allow a discount of 6% off the price 
if paid within 10 days from November 1. The goods evidently 
had been shipped, and the plaintiffs knew that it would take 
some time for them to reach Turtleford ; that in the ordinary 
course they should arrive before November 1, and they inserted 
that date as a date in reference to which the discount would 
be allowed according to the time of payment. The terms 
stamped on the invoiee mean that the defendants will have three 
months to pay the invoice price. If they pay in 10 days, p 
discount of 6% wrill be allowed them ; if in 30 days, W and if 
in 60 days, 2%%. As the plaintiffs evidently forwarded the 
invoice when they shipped the goods, and as in the ordinary 
eoursc of business the defendants would receive the invoice long 
before the arrival of the goods, I think it is to be presumed that, 
when the defendants took possession of the goods and did not pay 
for them, they took possession upon the terms ontained 
in the invoice, which were for payment at a future > The 
directors, by accepting an offer to pay at a future me, were
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pledging the credit of the association, which was beyond their 
power. The transaction was therefore invalid.

From this it follows that this action, in so far as it is based 
upon the bill of exchange or for goods sold and delivered, cannot 
be maintained.

It does not follow, however, that, because an action cannot 
lie maintained on the contract for the purchase-price, the de­
fendants are at liberty to keep the goods now in their possession, 
and the proceeds of the goods of plaintiffs’ which they have 
sold, and at the same time refuse to account therefor.

In Brice on Ultra Vires, 3rd ed., at pp. 640, 641, the author 
says :—

“Though a corporation cannot be sued, any more than an 
ordinary citizen, directly upon a transaction which does not 
bind it, yet if it sets up this defence it must restore to the other
party what it has obtained from him............... The principle is
that a person not directly liable must account for benefits which 
he has received from an invalid transaction, and pay to the 
other party the amount or value of the benefits received by 
him. "

And in Sinclair v. Brougham, [1914] A.C. 398, 83 L.J. (Ch.) 
465. Lord Dunedin, at p. 431, says :—

“Now, 1 think it is clear that all ideas of natural justice are 
against allowing A to keep the property of B, which has some­
how got into A’s possession without any intention on the part 
of B to make a gift to A.”

And at p. 436, in referring to an action founded on a jus in rc, 
he said :—

“It shews that both an action founded on a jus in re, such as 
an action to get back a specific chattel, and an action for money 
had and received are just different forms of working out the 
higher equity that no one has a right to keep either property 
or the proceeds of property which does not belong to him.”

The case of Sinclair v. Brougham shews that, though an action 
for money had and received will not lie to recover money ob­
tained as the consideration of an ultra vires borrowing, yet if 
the money can be identified an action will lie for its return. 
The goods of the plaintiffs which the defendants have on hand 
being readily identified, must he returned to the plaintiffs as 
they are their property.

In the Brougham case above referred to, at p. 441, Lord 
Parker of Waddington said :—

“A company or other statutory association cannot by itself 
or through an agent be party to an ultra vires act. If its 
directors or agents affecting to act on its behalf borrow money
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which it has no power to borrow, the money borrowed is in their 
hands the property of the lender.”

The contract for the sale of the goods to the defendants living 
invalid, the property in the goods is still in the plaintiffs The 
judgment lielow, in so far as it directed these goods to I* 
returned to the plaintiffs, should be affirmed.

A small quantity of the goods, however, was sold, and the 
purchase-price therefor received by the defendants. Are the 
plaintiffs entitled to recover the money thus received In 
my opinion they are. This money was not received ;i> the 
consideration of the ultra vires contract ; the contracts under 
which it was received were contracts by which various purchasers 
agreed to buy from the defendants the various articles and pay 
the price therefor. The defendants had authority to make 
sales of goods to these purchasers, and, although the goods sold 
did not belong to them, the defendants cannot set up that such 
contracts were ultra vires. The plaintiffs having placed the 
goods in the hands of the defendants would probably, as against 
the purchasers, be estopped from claiming title to them, hut 
the defendants, having received the purchase-price, must account 
for it to the plaintiffs.

In my opinion, there sh id be a reference to the Clerk of the 
Court on this branch of the case, to ascertain what amounts 
the defendants received from the sale of the plaintiffs' goods. 
The plaintiffs are entitled to judgment for the amount so found.

1 would, therefore, dismiss the appeal in so far as the return 
of the goods is concerned, and vary the judgment below In- 
directing a reference to ascertain the amounts received, with 
leave to enter judgment for such amounts.

The defendants should pay the costs of the appeal.
Tubgeon and McKay, JJ.A., concur with La mont, .1 A

CITY SAFE DEPOSIT & AGENCY Co. Lid. v. CENTRAL RAM.WA1 
Co. OF CANADA; RE ARMSTRONG'S CLAIM.

Exchequer Court of Canada. Audette, J. February 7, !'■' 
Railways (§ VI—120)—Receivership—Fund in the Exam;; . Com 

—Proceedings in the Provincial Court against h mi—Con­
current jurisdiction—Comity.

After proceedings had been instituted in the Exchequ <■ Court 
of Canada by the trustee for the bondholders of the company de­
fendant for the recovery of the amount due on the unpaid bonds 
of the company a receiver was appointed and an order made for 
the sale of the assets. Thereafter moneys representing purchase- 
price of certain property or assets of the company were ; tid into 
the Court. In order to distribute the fund, creditors of me com­
pany were duly notified to file their claims before the Registrar, 
acting as Referee. Armstrong thereupon filed his claim, which 
was contested by plaintiff, and after full inquiry was missed 
by the Referee in his report. The report was subset;u con-
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firmed by this Court, (1921) 57 D.L.R. 145, 20 Can. Ex. 340. From 
this judgment Armstrong appealed to the Supreme Court of 
Canada, such appeal being afterward dismissed for want of 
prosecution. In the meanwhile Armstrong had sued the de­
fendant company in the Superior Court of the Province of Quebec 
on substantially the same claim, and obtained judgment by 
default for a large sum and a declaration that the same was 
privileged as "working expenditure" under the Railway Act, 
R.S.C. 1906, ch. 37. The plaintiffs having applied for the payment 
out to them of the balance of the fund in the Exchequer Court 
after satisfying the claims of the privileged creditors, Armstrong 
opposed the application, filed the judgment in his favour of the 
Provincial Court, and asked that such balance in the Exchequer 
Court of Canada he not paid over to the plaintiff as trustee for 
the bondholders until the said judgment in his favour in the 
Provincial Court had been satisfied out of the said fund. Held: 
on the facts, that the fund in Court, representing the proceeds of 
certain assets of the company, was exclusively under the judicial 
control of this Court; and no other Court could interfere with it.

2. That even if the Superior Court of Quebec had concurrent 
jurisdiction with the Exchequer Court in the matter, the latter 
being first seized thereof, the former should, by comity of Courts, 
hold its hand.

Semble: The Central Railway Co. of Canada not being a railway 
or section of a railway wholly within one Province, the Exchequer 
Court of Canada alone has jurisdiction to appoint a receiver there­
to. to settle and determine the claims and priority of creditors, in 
respect of the proceeds of the assets of defendant company so sold 
and constituting the said fund in Court.

I’ktition by claimant C. N. Armstrong for an order tlmt the 
fund in Court be not paid to the plaintiffs, as agents for the 
bondholders, until the judgment obtained by him against the said 
confpany before the Superior Court, Province of Quebec, had 
been satisfied.

At the instance of the plaintiff herein, trustee for the bond­
holders, a receiver was appointed to the defendant company and 
an order made for the sale of the assets of the said company, and 
a certain sum deposited in Court, proceeds of a sale of certain 
rails. The creditors of the company were then called by adver­
tisement and the claimant Armstrang duly filed his claim along 
with others. A Referee was appointed to enquire into the claims 
and report to the Court. The claim of the said Armstrong was 
contested by plaintiff, and after hearing all parties was dismissed 
by the Referee. Armstrong then appealed from the said 
report to the Court (1921), 57 D.L.R. 145, 20 Can. Ex. 346, and 
his appeal was dismissed. From this decision he appealed to 
the Supreme Court of Canada and, after several months had 
elapsed without proceedings being taken therein, said appeal 
was dismissed for want of prosecution.

Subsequent to the appeal taken from the report of the Referee 
and to the judgment therein, Armstrong took an action in the 
Superior Court for the District of Montreal, Province of Quebec
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against the company for substantially the same claim as had been 
filed before this Court, and been fully gone into as afotvasid. 
Judgment was obtained m the said Court, by default, for tin* full 
amount of his claim, declaring the same to privileged as 
‘ ‘ working expenses. ’ *

Plaintiffs herein then moved before this Court for an order 
that the balance of the fund in Court be paid to them as imstet-s 
for the bondholders, after the payment of the privileged «daims 
and said Armstrong filed the present petition before this Court 
asking that the fund in Court be not paid to the said plaintiffs 
unless and until the judgment obtained against the company by 
default in the Province of Quebec as aforesaid, was first dialled. 
Armstrong also took out a seizure by garnishment after judgment 
in the Superior Court, aforesaid which was served upon the 
Registrar of this Court ordering him to declare what moneys 
were in his hands or under his control belonging to the defend­
ant, etc. To the said judgment and seizure the plaint ill's tiled 
an opposition, and obtained an order thereon from a Judge of 
the said Superior Court staying execution which opposition 
became a plea to the action.

J. W. Cook, K.C., for plaintiff.
E. W. Westover, for claimant.
Avdette, J. :—I do not think this is a matter in which I should 

reserve judgment for further consideration. I feel that 1 have 
all the facts before me, and I can dispose of it this morning.

Dealing first with the petition of Armstrong claiming to be 
collocated, under the judgment of the Superior Court of Quebec, 
District of Montreal, 1 may say that the present fund—realised 
from the proceeds of the sale of the rails—is entirely under the 
judicial control of the Exchequer Court of Canada, and no other 
Court has any right or will be permitted to interfere with it. 
A receiver having been appointed by this Court to the defendant 
company, all of the assets of the said defendant company—the 
Central Railway Co. of Canada—and more especially the pro­
ceeds of the rails became vested in the receiver and out of the 
control of the said company, pursuant to the judgment appoint­
ing the receiver. Moreover, the defendant company being a 
railway not only within one Province and not having a special 
section thereof alone in any one Province, it would seem the 
Exchequer Court of Canada alone has jurisdiction in the matter. 
Armstrong has not suffered and is not aggrieved. When these 
proceeds were realised, all the creditors of the defendant com­
pany were called, and claimant Armstrong, as well as the other 
creditors, filed his claim wrhich was duly enquired into upon evi­
dence adduced and finally it was disposed of under jud rment of 
this Court. There was then an appeal taken from the same to
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the Supreme Court of Canada, which appeal was afterwards 
abandoned after a certain time and dismissed by the latter 
Court; so that he is not in the position of a creditor appealing 
to the indulgence of the Court to be heard after delays. He has 
been heard. He chose to go to another Court that had con­
current jurisdiction and present to it the same claim and obtained 
judgment by default upon it and he now claims priority there­
under,—a real travesty of justice. It is a well established juris­
prudence that whenever any fund of an insolvent defendant is 
under the control of a competent Court, no other Court should 
interfere with it.

This is the principle that has found its way into the Winding- 
up Act, under sec. 22 R.8.C. 1906, eh. 144,—and we have had 
in this Court, in the past, in respect of railway matters a number 
of those applications made, and that jurisprudence has always 
been observed by all the Courts of the Dominion. I have no 
hesitation in coming to the conclusion to dismiss, with costs, 
the application of claimant Armstrong, his rights having been 
already considered and disposed of by the Court. The applica­
tion savours of the nature that can be qualified as vexatious, 
impertinent and irrelevant.

Judgment accordingly.

MvLEAN v. DINNING AND SASKATCHEWAN CO-OPERATIVE 
ELEVATOR Co., Ltd.

Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, Turgcon 
and McKay, JJ.A. January 30, 1922.

Contracts (5IIA—127)—To farm land—Crop payment—Construed as 
lease—Right of tenant to deliver grain to tubes her in pay­
ment FOR CHARGES OF THRESHING ON OTHER LAND—DELIVERY OF 
EXTRA AMOUNT OF GRAIN TO ELEVATOR—RIGHTS OF OWNER AGAINST 
THRESHER AND ELEVATOR COMPANY.

The plaintiff respondent, by agreement In writing engaged a 
party to do during the season of 1916 all of the necessary work in- 

d in farming a certain quart, r s.-.-tion Of lui OWPRl by the 
plaintiff respondent. The party working the farm was to furnish 
sufficient horses and equipment to do all necessary work including 
h.mling the grain to town, all < mp was to WORg to tà# plaintiff 
respondent, but the party working the farm was to receive from 
plaintiff respondent as compensation for his work and expenses 
a certain share of the crop arrived at as follows:—From two- 
thirds of the crop there was to be deducted a sufficient number of 
bushels to cover, at the market price, the threshing and twine 
bill, and any money advanced by the plaintiff respondent, and the 
party working the farm was to be entitled to the remainder of the 
two-thirds share when he completed his work for ÜM RRRSOM. Tin- 
Court held that the agreement should be construed as a lease 
whereby the plaintiff respondent was to get a one-third share of 
the crop, and the other two-thirds was to pay first the twine, and 
threshers’ bills and advances, and the balance to go to the tenant 
who had therefore authority to authorise the defendant appellant,
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to take the two-thirds of the crop to which he was entitled to j*ay 
for threshing done for him on other land for which the grain 
threshed was insufficient to pay, but in view of the amount oi" . rain 
grown on the quarter the plaintiff respondent who sued for _in.$n 
proceeds delivered to the respondent company was only enti'led to 
$130 of such proceeds. The respondent company claimed to lie 
entitled to indemnity by virtue of the Sale of Goods Act, 14, 
sub-sec. 1 of ch. 147, R.S.S. 1909, because the wheat the appellant 
■old to It or il portion thereof WOO the property of tie 
respondent, and appellant had no right to sell it. Held, Hut this 
section did not entitle the company to indemnity against appellant, 
and it was not entitled to judgment against him in this action, in 
the result, the judgment of the plaintiff respondent agaii.-i the 
appellant was reduced to $130, and the judgment of the defendant 
respondent against the appellant was set aside.

Appeal by one of the defendants from the trial judgment iu 
an action for alleged conversion of grain. Varied.

W. 0. Ross, for appellant.
N. Gentlea, for respondent McLean.
K. B. Jonah, for respondent company.
The judgment of the Court was delivered by
McKay, J.A. :—The respondent McLean brought this action 

against the appellant and respondent company for the sum of 
$210.80, the value of 124 bushels of wheat alleged to lie wrong­
fully taken from him by the appellant and sold to the respondent 
company.

The trial Judge gave judgment for respondent McLean a gainst 
appellant and the respondent company for the said sum with 
costs, and judgment in favour of the respondent company 
against the appellant for whatever amount the respondent com­
pany was called upon to pay respondent McLean.

The appellant appeals from this judgment.
The faets are shortly as follows:—The respondent M Lean 

by agreement in writing, dated August 5, 1916, engaged one 
Gregory Keppelor to do, during the season 1916, nil of the 
necessary work involved in farming a certain quarter section 
of land owned by respondent McLean. Keppelor was to furnish 
sufficient horses and equipment to do all necessary work, in­
cluding hauling the grain to town. All the crop was to belong 
to respondent McLean, hut Keppelor was to receive from re­
spondent McLean, as compensation for his work ami expense, 
a certain share of said crop arrived at as follows: From 1 1 of 
the crop there was to he deducted a sufficient number of bushels 
to cover, at the market price when sold, the following:—a. The 
threshing bill. b. The twine bill. e. Any money advanced to 
or guaranteed for Keppelor by the respondent McLean. paid 
out by respondent McLean for necessary work on said quarter 
not done by Keppelor. The grain remaining from said - 1 of 
the total crop, after deducting the number of bushels ifore-
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said, was to become the property of Keppelor, when he completed 
his work for the season.

The appellant threshed in 1917 the crop raised on said quarter 
section in 1916, and took grain from said quarter of the value of 
$324.35. Of this grain he sold 124 bushels for $210.80 to the 
respondent company. Appellant's threshing bill for said quarter, 
according to his figures, amounts to $260, made up as follows :— 
Threshing and moving, 10yy hours at $20 per hour, $210; paid 
for hauling grain, $50; total, $260.

Appellant had threshed two other quarters for Keppelor, and 
the grain received therefrom was not sufficient to cover the 
cost of tliresiling, and he says Keppelor authorised him to take 
the grain threshed from McLean’s quarter.

The first objection raised by appellant is that respondent 
McLean has wrongly sued the defendants on two distinct causes 
of action which cannot be joined in one action.

1 do not think they are distinct causes of action. If the grain 
in question belongs to respondent McLean, then the two de­
fendants are liable for depriving him of the grain and converting 
it to their own use. In my opinion there is only one cause of 
action See Bullock v. London General Omnibus Co., 11907] 
1 K.B. 264, 76 L.J. (K.B.) 127; and Compania S. de C.C. v. 
Boulder Bros. <t* Co., Ltd., [1910] 2 K.B. 354, 79 L.J. (K.B.) 
1094.
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The next question is: Had Keppelor the right to authorise 
the appellant to take all the grain from this quarter and sell 
it to the elevator in his own name, to pay for the threshing bill 
due to Dinning by Keppelor for the three quarter sections?

Respondent McLean contends that the whole crop belonged 
to him, and that Keppelor had no right to authorise appellant 
Dinning to take any of it.

In his statement of claim the respondent McLean refers to 
the agreement with Keppelor as a lease, and in his evidence, 
when asked if he was farming this land in 1916, he said : “No, 
Mr. Keppelor was on that land,” evidently regarding him as his 
tenant. And I think, taken as a whole, the agreement should be 
construed as a lease, whereby respondent McLean was to get 
one-third share of the crops and the other two-tliirds share 
was to pay first the twine bill, threshers’ bill and advances, and 
the balance was to go to Keppelor. The evidence shews that there 
were no advances made. There is no evidence as to any unpaid 
twine bill, so I presume it was paid.

In Campbell v. McKinnon, 1903, 14 Man. L.R. 421, the lease 
reserved as rent “the shares or portion of the whole crop wliicn 
shall be grown upon the demised premises as hereinafter set
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forth,” and then provided that the leesor might retain from the 
share of the crop that was to he delivered to the lessee a sufficient 
amount to cover taxes and to repay advances and other indebted­
ness; that the lessee, immediately after threshing, should deliver 
the whole crop, excepting hay, in the name of the lessor, at an 
elevator to be named by the lessor ; that all crops of grain grown 
upon the said premises should be and remain the absolute 
property of the lessor until all covenants, ete., should have been 
fully kept, performed and satisfied ; and that the lessor should 
deliver to the lessee two-thirds of the proceeds of the crop to lie 
stored in the elevator, less any sums retained for taxes, advances, 
indebtedness or guarantees previously mentioned. Before the 
grain was delivered at the elevator it was seized under an 
execution against the lessee. The lessor claimed the grain under 
the provisions of his lease. Killam, C.J., in delivering tin judg­
ment of the Court, said at p. 425 :

‘‘Taking the case as a whole, it is very clear that tin sharp 
intended to be reserved as rental was one-third of the crop of 
grain ; the remaining two-thirds were to be security for the 
advances, etc. I cannot interpret the clause as giving tin* lessor 
the property in the crops as operating to prevent the lessee from 
ever having any property therein. The land was demised to the 
execution debtor and out of the crop a certain portion was to he 
paid over as rent. Prima facie the property in the whole until 
so paid over would be in the lessee. There is nothing to indicate 
that he was to cultivate the soil as the servant, agent, bailee or 
other instrument of the lessor. ’ *

Although the document in the case at bar recites that respond­
ent McLean “engages” Keppelor to farm the land, as above 
stated respondent McLean treated it as a lease. He expressly 
states in the evidence that he was not farm ng it in 1010 but that 
Keppelor was on the land. If he regarded Keppelor as his 
servant or hired man, and not his tenant, I think he would have 
used different language.

Nothing is said in the agreement as to ‘ho is to have the 
grain threshed, but as Keppelor was to do a’l necessary work, 
including hauling the grain to town, he would have authority to 
have the grain threshed ; and I think could authorise 
Dinning to take two-thirds of the crop in his own m. ne. All that 
respondent McLean would be entitled to, therefore under the 
lease and ch. 34 of 1915 (Sask.), sec. 2, is one-third of the grain 
of each kind.

The effect of respondent McLean’s evidence is, that he w.itched 
where the wheat went when they wrere threshing on his qu« ter,

414
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and In' saw that all the wheat was hauled away. Mr. Hutch, who 
was in charge of the threshing, says it all went to town.

I find from the evidence that there were only 5 loads of wheat 
grown on the quarter, of which two went to the respondent com­
pany. amounting to $210.80; 2 loads to J. 1). Turner Elevator, 
$113.55; 1 load to Chadwick, $66.25; Total $390.60.

One-third of this amount is $130.20, which respondent McLean 
is entitled to, and the remaining two-third, namely $260.20, 
Keppelor is entitled to.

Appellant admits he received the amount that went to the 
respondent company and to Turner elevator, amounting to 
$324.35. Appellant's bill, according to his own figures, is $260.

lie therefore received $64.35 too much on these items. Rut lie 
knew before he began to thresh that all Keppelor was entitled 
to. at most, was a 2/3 share of the erop, and as Keppelor had 
given one load to Chadwick for coal, amounting to $66.25, and 
for which amount appellant says he recovered judgment against 
Chadwick, this amount should he allowed to respondent McLean 
out of the $324.35.

The result is that, in my opinion, respondent McLean, who 
sues for the $210.80, proceeds of the wheat delivered to the 
respondent company, is entitled to $130.20 out of this amount.

The appellant also contends that the District Court Judge 
should not have given judgment against him in favour of the 
respondent company on the third party notice, for twro reasons:—
1. That no applieation was ever made to the Court or a Judge 
for directions, and none were made, as required by Old Rule 78;
2. The respondent company is not entitled to contribution or 
indemnity over against the appellant.

The respondent company takes the position that by the conduct 
of the appellant at the trial he waived the necessity of making an 
application for or an order for directions under said R. 78.

Owing to the view I take of reason No. 2, it is not necessary for 
me to decide reason No. 1.

The rules under which the respondent company claims indem­
nity are Hr. 74 and following.

Ride 74 reads, “Where a defendant claims to be entitled to 
contribution or indemnity over against any person, etc., he may 
serve a third party notice,” etc.

The respondent company claims it is entitled to indemnity by 
virtue of sec. 14, sub-sec. 1 of chap. 147, R.S.S. 1909, the Sale 
of Goods Act, because the wheat appellant sold to it, or a portion 
thereof, was the property of respondent McLean, and appellant 
had no right to sell it.

Section 14, sub-sec. 1 is as follows:—“In a contract of sale
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unless the eircuinstances of the contract arc such as to >how a 
different intention there is: 1. An implied condition on tl ,■ |,art 
of the seller that in the ease of a sale he has the right to v || the 
goods,” etc., and cites as authority for this contention Tin limn 
ingham <V District Land Co. v. The London tV II. \\ i; <•„ 
( 1886), 34 Ch. I). 261, 56 L.J. (Ch.) 956, 35 W.R . 17; «n,I 
Car shore v. The II.If It. Co. (1885), 29 Ch.l). .144, ,‘M W |{ 431 
54 L.J. (Ch.) 760.

The latter ease does not help the respondent company, as in 
that ease the Court, without giving an opinion whether tin- claim 
of the defendant as against the third party was well or ill
founded, considered that there were circumstances in .........
which, having regard to the eases cited, made it not unreasonable 
that the defendant should raise the contention that lie was 
entitled to indemnity.

The Birmingham case is, in my opinion, against the respondent 
company. In that ease the defendant company contra,ted to 
purchase from Boulton certain poperty, subject, as it alleged, to 
three building agreements only and to the plaint ill's ‘ rights 
thereunder. In an action brought by the plaintiffs against the 
Company, alleging a further agreement whereby Boulton ’s rights 
were modified, and that the defendant company had bought with 
notice of such agreement, and claiming a declaration that the 
agreements were still subsisting and consequential relief, the 
defendant company applied for leave to issue a third party 
notice on Boulton and his trustees, claiming indemnity against 
them. The application was refused, and in appeal the Court 
held that the claim of the defendant company against Moulton, 
if substantiated, was one for damages only, and the application 
was refused. Cotton, L.J., at pp. 271, 272, in his reasons for 
judgment, says :—

‘‘There is clearly no express contract. Is there an implied 
contract? It may be that the railway company, if they fail in 
this action, can establish a claim for damages for breat h of con­
tract or for misrepresentation as against the Boulton trustees, 
but that is not indemnity.

Then is there any other ground of indemnity ? Of course, 
if A. requests B. to do a thing for him, and B., in consequence 
of his doing that act, is subject to some liability or loss, then in 
consequence of the request to do the act the law implies a con­
tract by A. to indemnify B. from the consequence of his doing it. 
In that case there is not an express, but an implied, contract to 
indemnify the party for doing what he does at the request of 
the other. But here I cannot see what request can I* * said to 
have been made by the Boulton trustees to the London and Sorth
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Western Railway Company, nor how any contract to indemnify Sank, 
can lie implied, unless in every case of a contract for side a 
contract to indemnify is to he implied. That, in my opinion, is 
not the law.” MvLkax

And Bowen, L.J., at p. 274, says:— Dinning

“But it is quite clear to my mind that a right to damages. '4

which is all that the Defendants have here, if they arc entitled Sahkatch- 
to anything, is not a right to indemnity as such. It is the con- r<> (!,.kru 1Vk 
verse of such a right. A right to indemnity as such is given by elevator 
the original bargain between the parties. The right to damages Co. Lru. 
is given in consequence of the breach of the original contract McK~j ^ 
between the parties. It is an incident which the law attaches to 
the breach of a contract, and is not a provision of the contract 
itself.”

And Fry, L.J., at p. 276, says :—
“Now in my view the word ‘indemnity* in the rule which we 

have now to construe means to express a direct right either at 
law or in equity to indemnity as such ; and I think that this right 
has to he contrasted and not to be for a moment confounded with 
the right to damages which arises either from a breach of contract 
or from tort. Let me take, in the first instance, the cast* of a 
breach of contract. A breach of contract gives rise, or may give 
rise, to a right to damages, but those damages arc not the subject 
of the contract. They arise from the breach of the con­
tract. and therefore they are in no sense the subject of 
the contract itself. When a man contracts that he will do a 
thing, it can hardly be taken as implying a contract as to what 
will arise if he does not do the thing. In the same manner with 
regard to tort, the right to damages for tort docs not arise from 
any implied contract that if I do a wrong I will indemnify the 
person wronged for the wrong I have done. It is the common 
law right which everybody has to damages for a wrong which 
has been done to him. Therefore the right to such damages is 
not a right to indemnity, although when you come to ascertain 
what the measure of damages is, it may be that indemnity will 
properly express that measure of damages. That being so, it 
appears to me sufficient to enquire what is the right of the present 
applicants. It is merely the right which arises out of the con­
tract of sale entered into between the Boulton trustees and the 
railway company. If the railway company have any right 
against those trustees or the tenant for life, whichever it may Is*, 
it i* simply for breach of contract. That is not a covenant for 
indemnity in any proper sense of the term.”

See also Marton v. Whale, Thacker, Third Party, [1017] 1 
K. B. f>44, where the head note reads as follows :—

S3—G3 n.t.H.
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“Where, a purchaser having bought a specific chattel from a 

seller who had no title to it, an action is brought by tin true 
owner against the purchaser for its recovery, the riglil . .f th< 
purchaser to get back the price that he has paid is not a tvrlit of 
indemnity, and the seller cannot Ik* brought in as a third party 
to the action.”

In view of the foregoing authorities, the respondent company 
has no right of indemnity against the appellant and is not 
entitled to judgment against him in this action, but may In 
entitled to judgment against him for damages in an independent 
action, for breach of the implied condition.

In my opinion, then, the judgment of the District Court Judge 
in favour of the respondent MeLean against the i and
the respondent company should be varied by reducing the 
sum of $210.80 to $131.20, and the judgment against the appellant 
in favour of the respondent company should lie set aside with 
costs.

The appellant will be entitled to his costs of appeal.
Judy ment varied.

BANQUE I)’ HOt’HELAOA v. HAYDEN am! (IILLFSINK 
ELEVATOR <’o.

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart. Beck.
Hyndman and Clarke,i. Mare* /:. in:.'.

Trover ( § IB—10)—Conversion—What constitutes—Lease oi i xbmox
CROP PAYMENTS — CHATTEL MORTGAGE OF TENANT’S SHARK OF
grain—Construction—Specific share of grain mobtg \ i » to be
FOUND IN LEASE—ARBITRATION CLAUSE—ARBITRATORS I \( KKIII.V.
powers—Liability.

It is not necessary in order to comply with sec. 12 of the Bills 
of Sale Ordinance, C.O.N.W.T. 1898, ch. 43, that the description in 
a chattel mortgage should be such that with the mortgage in hand, 
without any other Inquiry the property can be Identified, l it there 
must be such material on the face of the mortgage as will Indicate 
how the property may be identified if proper inquirh ire in­
stituted, and a chattel mortgage of grain which Is in existence at 
the time, from a mortgagor who Is at least co-owner of it. of "All 
the grain that belongs to me under lease from ... in my 
favour dated . . . harvested on the lands hereinafter described 
being about 4,000 to 5,000 bushels composed of 4,000 bushels oats, 
more or less, 700 bushels barley more or h 100 
more or less, all of which said goods, chattels, etc., hi- now in 
the possession of the mortgagor and are situate lying and being 
upon or about the following lands and premises . . ." sufficiently 
describes the grain, although the mortgagor’s share of the grain 
could not at the time the mortgage was given be ldentHied as it 
had not been ascertained by a division of the bulk. The specific 
share of the grain mortgaged must be found In the lease, and 
collateral agreements, and when there Is nothing In tin -e which 
authorises the owner to take the tenant's share of the grain or any 
part of it to satisfy any claim of the owner against 1 naat, an

3770
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arbitration clause in the collateral agreement cannot be construed 
to enlarge the owner's rights and the arbitrators appointed under 
it van only give effect to the rights of the parties as they are fixed 
by the agreement, and where they do in fact sell such tenant's share 
to satisfy a claim of the owner, not authorised by the agreement, 
they and the purchasers are liable to the mortgagee for conversion 
of such grain.

Appeal by plaintiff from the trial judgment dismissing an 
action for damages for the conversion of certain grain claimed 
by the plaintiff under chattel mortgages. Reversed.

G. V. Pelton, for appellant.
S. IV. Field, K.C., for Elevator Co., respondent.
The judgment of the Court was delivered by 
Clarke, J.A.:—This is an action for damages for the conver­

sion by the defendants of certain grain claimed by the plaintiff 
under chattel mortgages from one Robert L. Stanley. The 
defendant Hayden did not defend.

Upon the trial the action was dismissed against both défend­
ants on the ground that no share of the grain was ever definitely 
assigned to Stanley, which could at any time answer the descrip­
tion in the mortgages.

The billowing facts are disclosed by the evidence:—By lease 
bearing date July 27, 1918, the defendant Hayden leased to 
Roliert L. Stanley the west half of sect. 10 and the west half of 
sect. 15, in tp. 74, r. 16 w. of 5th m. ; also w% of sect. 27, tp. 75, 
r. 16. w. 5th m., for 2 years from October 1, 1918, “the lessee 
yielding and paying therefor yearly, the clear yearly rent herein­
after mentioned, namely, the one-half share or portion of the 
whole crop of the different kinds and qualities which shall be 
grown upon the demised premises in each and every year during 
the said term, according to collateral agreement of even date.”

By a collateral agreement of even date between the same 
parties it was provided that the lease should be read into and 
form part of the agreement and each should be held to supple­
ment the other in more fully setting forth and defining the terms 
and conditions of the entire transaction.

Under the agreement Stanley was to have possession of 
Hayden’s stock, comprising horses, cattle and pigs, also of his 
farm machinery, all set forth and enumerated therein and he 
agreed to furnish all the labour necessary to properly work the 
said lands and care for the said stock and increase, the latter 
to be divided at the end of each year equally between the parties 
after allowing for all losses, costs and expenses connected there­
with—and Stanley was also to share in certain events and to a 
certain extent in the original stock.

Paragraph 13 relates to the crop and reads as follows:—
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“All the crop of every kind grown upon the said land hall, 
after deducting what is necessary to provide for the feeding of 
all stock, the upkeep of the said farm and all operating expenses 
including the hire of horses, cost of twine, hail insurance, threah- 
ing, etc., be divided equally between the said parties, slum and 
share alike.”

Paragraph 14 provides that Stanley shall deliver in the 
elevator ‘‘Hayden’s said half of the "rain crop.”

Paragraph 17 is an arbitration clause:—
“At any time in any way connected with the said entire 

transaction under the said lease or this agreement or otherwise if 
the said parties cannot agree upon the matter at issue, il Name 
shall be fixed or settled by arbitration under the Arbitration 
Act.”

Stanley gave a chattel mortgage to the Hank, dated November 
4, 1919, for $1,500 on his share of the grain and hay the 
description of the grain being as follows:—

“All the grain that belongs to me under lease by Daniel 8. 
Hayden in my favor dated July 27, 1918, harvested on tl lauds 
hereinafter descril>ed, being aliout 4,000 to 5,000 bushels, com­
posed of: 4,000 bushels oats, more or less, 700 bushels barley, 
more or less, 200 bushels wheat, more or less, all of which said 
goods, chattels, &e., are now in the possession of the said mort­
gagor and arc situate, lying and being upon or al>out the follow­
ing lands and premises, that is to say, the west half of section 
10 and the west half of section 15, township 74, range 16, west 
of the 5th meridian. ”

The indebtedness of Stanley to the bank having increased, a 
further mortgage was given for $2,500 on January 26. 192n. 
which contains the same description of goods as in the earlier 
mortgage.

Some disputes having arisen lietween Hayden and Stanley, A. 
Y. Plain, Master in Chambers at Edmonton, was appointed sole 
arbitrator by Hyndman, J., presumably in accordante villi the 
provisions of the Arbitration Act, ch. 6, 1909.

The matters submitted to arbitration do not appear in evidence 
otherwise than as indicated by the settlement in the arbitration 
proceedings signed by the parties (Hayden and Stanb and 
approved by Mr. Blain, dated February 13, 1920.

The written memorandum of settlement provides for the 
division of the live stock, hay and straw, and that the grain is 
to be divided share and share alike, the division to be carried out 
by the parties in the presence of their representatives named, 
and an umpire to be selected by the arbitrator, Stanley v> vacate 
the premises on or before March 1, 1920.
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Tin- only other material provisions in the settlement are the 
following»—

“The remaining three claims—that of Stanley for the work, 
management and care of this farming proposition from October 
1, 1919, to the time of vacating or at the latest March 1, 1920, 
and secondly, the claim of Stanley for the surrender for the 
second year, and thirdly, the claim of Hayden for loss and 
damage to the herd of cattle shall lie determined by the said 
two representatives and said umpire who shall make a majority 
finding upon each of the said claims in writing and return the 
same to the arbitrator herein and the finding of the majority 
shall lie final and binding and not subject to appeal or review.

Tin- payment of any sum found due by the majority of the 
said two representatives and umpire under the second last 
preceding clause as to the said three claims shall be payable 
forthwith in cash or in kind at the option of the payor and if in 
kind the payor may select the same but if not approved of by the 
payee the same shall be selected and fixed by a majority of the 
said Board, who shall also determine any other matters in the 
working out of this settlement.”

The hank’s claim against Stanley having been increased to 
$3,500, a third chattel mortgage was given for that amount, 
dated February 19, 1920, on chattels described as follows:— 

“All of my interest in the animals, chattels and farm produce, 
coming to me the said Stanley upon the division and settlement 
provided for in the settlement agreement upon the arbitration 
lietween myself and Daniel S. Hayden before the Master in 
Chandlers, at Edmonton, which settlement is dated February 13, 
1920. and which division and settlement is about to be completed, 
all of which said goods, chattels, live stock, &c., are now in the 
possession of the said mortgagor and are situate lying and being 
upon or about the following land and premises, that is to say : 
west half of section 10 and west half of section 15, both in tp. 74, 
r. 16 and the east half of section 27, tp. 75, r. 16, west of the 5th 
meridian, commonly known as the Hayden Ranch.”

The two representatives and the umpire, sometimes styled the 
Arbitration Board, met on February 24, 1920, and after making 
some progress Stanley’s representative withdrew, owing to some 
disagreement and a new representative chosen by Stanley acted 
for him until the end. The proceedings lasted some days and 
all three, namely the representative of Hayden, the substituted 
representative of Stanley, and the umpire, joined in a written 
report of their findings, dated March 1, 1920. This report was 
not put in evidence upon the trial but both parties agree that 
it should be treated as part of the appeal ease.
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The material parts of the report as to division of tin «rrain 
are as follows :—

“1. The undivided oats is to be separated by usim: ,i tub. 
giving one to each party until the bin is emptied. 2. Tin wheat 
stored upstairs in the old granary, to be dealt with in tli ^anie 
manner. 3. The oats now tying in the field to be divided by 
wagon lioxes, each box to be measured and plaeed alike. 4. The 
barley in the new granary to be divided tub by tub until linished. 
5. Mr. Stanley takes the granary on the s.w\ % of 15—7I—lft- 
w. 5th, with all it contains (oats) and Hayden, the new /lanarv 
on section 10. 6. The stock has to be fed by taking grain from 
each bin until the premises are vacated by Stanley, lit. The 
method of the division of the grain is as follows : Mr Stanley 
gets the oats in the granary on the s.w. of 15. and the s.-ed oat> 
in west bin of the new granary on section 10; also tin- oats in 
the centre bin on the north end, and ground floor of the old 
granary. He also gets the barley in the s.e. bin upstairs, and 
150 bushels of the wheat upstairs, in the old granary. 20. 
Hayden takes the oats in the east end of the new granary and 
the seed oats in the south-east corner down-stairs; the north-vast 
bin of oats down stairs; the barley in the south-west corner of 
the bin upstairs, and the remaining part of the wheat upstairs."

The claims left to be determined by the Board were disposed 
of as follows :—

Stanley was allowed $1,000 for work, etc., on farm; .*100 for 
surrender of lease, making with $200 payable to Stanley under 
Mr. Blaiu’s settlement $1,300.

Hayden was allowed for loss of cattle, $2,445, miscellaneous 
items, $310.15, total $2,755.40, leaving a balance in favour of 
Hayden of $1,445.40.

Regarding the payment of this balance the report iys:—
“25. On page 3, last clause, the arbitrators arc to iisk for 

cash and if no cash can be paid, the payor may select any kind 
he may wish to dispose of, if accepted by payee. The <|Uc*tiou 
was put to Mr. Stanley, who absolutely refused to act anil used 
very unnecessary language to the arbitrators. He stated that the 
whole of his belongings was the property of the bank at < I renard; 
the arbitrators were then compelled to hold the following grain 
to have it converted into cash at once, to meet the amount due 
Hayden and others, in connection with the farm lease. So the 
following grain was put under the care of Mr. Stewart, who is 
acting as caretaker until disposed of, all Stanley’s share of the 
wheat, all his shares of the barley, and sufficient oats to finish 
the account.

The above mentioned grain is to be delivered at the I . levator it
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High Prairie, and the storage receipts to Ite deposited at the 
Canadian Rank of Commerce at High Prairie, until sufficient 
grain is delivered to pay for all the amounts due; then Mr. 
McLeod, Hayden’s representative, and Mr. Hill, Mr. Stanley’s 
representative, will cash the orders and pay to the parties to 
whom the amounts are due, taking the receipts for same, and 
sending same to the Master in Chandlers, Edmonton.”

It appears that the umpire arranged with the elevator com­
pany, one of the defendants, to take Stanley’s share of the grain, 
appropriated as above, and issue cash tickets to the two repre­
sentatives, McLeod and Hill, which was done. They hauled in 
the grain on the 1st, 2nd and 3rd of March, the cash tickets 
were made out to them, endorsed and deposited to the credit 
of Hayden in the Rank of Commerce at High Prairie, on or 
about March 4.

Hayden received $1,209.60 which lie says included—91 bushels 
of his own wheat which, taking an average price, I estimate to be 
worth $102.74; the cost of hauling was $132.86, which I think 
should be allowed against Stanley and the bank; deducting these 
two sums I would place the value of the grain in question at $974.

Hayden and the Roard of Arbitrators were aware of the 
plaintiff’s mortgage. On March 1, Stanley’s solicitor wired 
the umpire, then at High Prairie as follows: “Anyone remov­
ing Stanley’s share does so at his peril. You are exceeding your 
authority.”

The evidence of notice to the elevator company is conflicting. 
Staidey says that on March 1, he telephoned the manager of the 
company, at High Prairie, but the bank had a mortgage on the 
grain Iwing hauled in, but the manager denies this. The bank 
manager also stated that he had a written notice of his mortgage 
given to the elevator company by the bailiff at Grouard, on March 
1 or 2, but the bailiff was not called to prove the service and the 
elevator manager denied receipt of the notice.

The bank manager was aware of the settlement agreement of 
February 13,1920, and was present at High Prairie, the last day 
of the arbitration and on that occasion told the arbitrators of 
the hank’s mortgages on the grain.

To add to the complications the plaintiff in an action against 
Stanley for the amount of its advances to him on March 4, issued 
garnishee proceedings against the two representatives of Hayden 
and Stanley and the elevator company claiming payment of their 
indebtedness to Stanley. The elevator company was served at 
Ednmnton on March 4. and on the same or the following day 
wired its manager at High Prairie. Apparently nothing was
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gained by this proceeding. It remains to consider what are tin- 
rights and liabilities of the parties.

The elevator company attacks the validity of the chattel mort, 
gages as against creditors and bona fide purchasers for non. 
compliance with the provisions of the Rills of Sale Ordinance, 
ch. 43,1898, C.O.N.W.T. sec. 12 of which provides that all instru­
ments mentioned therein, other than assignments for the g .-in-mi 
benefit of creditors, shall contain such sufficient and full d<-s.-rip. 
tion of the goods and chattels that the same may be readily and 
easily known and distinguished. It is objected that the «I - rip. 
tions in all three mortgages are insufficient.

In McCall v. Wolff (1885), 13 (’an. S.C.R. 130, on a cor- 
responding statute the Court held the description there in • |u«*s- 
tion was insufficient, but Ritchie, C.J. stated the meaning <•! the 
statute to be that the description was to enable the property 
to be identified as against third parties, creditors or others 
claiming an interest in the property. This need not In sueh a 
description as that with the deed in hand, without other cmpiiiy 
the property could identified, but there must, in my opinion. In- 
such material on the face of the mortgage as would indirai- how 
the property may be identified if proper enquiries are instituted, 
as for instance “all the property now in a certain shop.

This case was approved and distinguished in Horry v. 
Whiting (1887), 14 Can. S.C.R. 515, in which the dev-ripthn 
was held sufficient, and the latter case was followed in Thomson 
v. Quirk (1889), 18 Can. S.C.R. 695.

Adopting the rule laid down, I have no difficulty in the present 
case in holding that the descriptions are such as to indicate how 
the property may be identified if proper inquiries are instituted 
It is difficult to see how, under the circumstances, the descrip­
tions could be much improved upon. It is true the mortgagor'* 
share of the grain could not, at the time of the mortgages, be 
identified as it was not ascertained by a division of the hulk, but 
that is a difficulty arising from the condition of the property 
rather than from insufficient description. Certainly the mort­
gagor’s interest in the grain, though undivided, was capable of 
being mortgaged. It may not have been and probably was not 
capable of immediate delivery and actual and continued change 
of possession, and, if not, in view of the decisions of this < mrt in 
International Harvester Co. v. Jacobson (1916), 28 R.L.It. 582, 
11 Alta. L.R. 122, and McMillan v. Pierce (1917), 37 III It. 242. 
13 Alta. L.R. 151, considerable force is given to the contention 
of the appellant that the mortgages in question do me, come 
within and are not subject to the requirements of the Kills of 
Cale Ordinance,
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I express no opinion as to the soundness of this contention, 
preferring to rest my judgment on the sufficiency of the descrip­
tions to satisfy the statute. I think the bank acquired more than 
an equitable interest under its mortgages, which would be 
defeated by a sale to a bona fide purchaser. The grain was in 
existence and the mortgagor was at least a co-owner of it. The 
authorities as to future acquired goods are not, I think, applic­
able.

The objection that the affidavit of bona finies in one or more 
of the mortgages was not sworn to was practically overruled 
during the argument; the evidence does not support it. Nor can 
the objection that the jurat in the affidavit of bona fides attached 
to the third mortgage does not contain the day of the month nor 
the month prevail. Evidence was given upon the trial of the 
date when the affidavit was sworn. The Hills of Sale Ordinance 
does not prescribe any form of affidavit to In» followed. So that 
such cases as Archibald v. Hubley (181)0), 18 Can. S.C.R. 116; 
Smith v. Me Lean (1892), 21 Can. S.C.R. 355; Morse v. Phinney 
(1894). 22 Can. S.C.R. 563; Parsons v. Brand (1890', 25 Q.B.l). 
HO. 59 L.J. (Q.B.) 189, 38 W.R. 388, are inapplicable. It is well 
settled that the formalities required by Rules of Court in judicial 
proceedings are not applicable to affidavits required under stat­
utes. See Ex parte Johnson (1884), 50 L.T. 214; Moyer v. 
Dat i <188®), 7 U.C.C.P. 5S1 ; De Forrest v. Bunnell ( 1858 . 
15U.C.Q.B. 370; Brodie v. Hutlan (1858), 16 U.C.Q.B. 207.

It is very desirable that the jurat should contain the date on 
which the affidavit is sworn but I cannot find that its absence is 
filial.

Tin- next question is, what was mortgaged ? Was it a specific 
share of ascertained goods? or as the trial Judge held, only 
what, if anything, should remain of the tenant’s share after 
payment of all the owner’s claims against him? The answer to 
this question is to be found in the lease and its collateral agree­
ment. 1 can find nothing in either document which authorizes 
the owner to take the tenant’s half share of the grain or any part 
of it to satisfy any claim of the owner against the tenant.

Paragraph 13 of the collateral agreement provides for certain 
deductions to be made, not from the tenant’s share, but from the 
whole crop, before division so that each party contributes equally 
to the subjects of such deductions. The claim for damages, to 
satisfy which the grain in question was taken, was not such a 
daim as is provided for in this paragraph. It is for damages 
for negligence against the tenant alone and is not a subject for 
contribution.

The arbitration clause cannot, I think, lie construed to enlarge
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tlie owner’s rights. The arbitrators appointed under it u onlv 
give effect to the rights of the parties as they are fixed liy the 
agreement, nor does the arbitrator, Mr. Hlain, in the sviilenient 
of February 13,1920, approved by him, profess to give tin- owner 
any right to take the tenant’s share to satisfy his claims.

The memo of settlement expressly provides that the gr n js to 
be divided share and share alike and this was done by the 
appointed Hoard or under their supervision.

The only pretence of justification for taking the tenaiii \ share 
of grain towards satisfaction of the owner’s claim for damages 
is in the clause which provides for payment in cash or i kind, 
but this is at the option of the payor. He did not ele. to pay 
in kind and if he had done so he could only have delivi r. .1 kind 
which belonged to him, certainly not the property of it,.- Imnk, 
and the Hoard had not, in my opinion, any greater authority.

The authority to them to “determine any other matters in the 
working out of this settlement’’ was not sufficient to jiMify them 
in taking the bank’s property to satisfy a debt of Stanley. If 
such was the intention it should have been expressed in much 
plainer language.

In my opinion, Stanley’s share was and remained subject to 
the bank’s mortgages and the elevator company, by taking it into 
stock, become liable to the bank for damages for its conversion. 
It is no answer that it purchased for value without notice, even 
if such be the fact. It acquired no better title than tie* sellers 
had and I see nothing in the conduct of the bank to preclude it 
from denying the seller’s authority to sell. A purchaser must 
rely upon the person from whom he buys and must reckon with 
him if it turns out the latter had no right to sell.

See see. 23, Sale of Goods Ordinance ; Benjamin on Sales. 6th 
ed. p. 16; Cundy v. Lindsay (18Y8), 3 App. Cas. 459. 47 L.J. 
(Q.H.) 481, 26 W.R. 406; McLean v. Dinning (19221, (l : D.L.B. 
507.

I cannot see that the plaintiff is prejudiced by the garnishee 
proceedings. It was entitled to pursue its remedy for the debt 
without affecting the mortgage security. There was no waiver 
of the remedy claimed in this action nor anything to support an 
estoppel, as the conversion was complete and payment made 
before service.

The defendant Ilaydcn was a party to the unauthorized pro­
ceedings and received the proceeds of the grain and has not 
defended the action nor appeared upon the appeal. He should 
be held liable as well as the elevator company.

I would allow the appeal with costs against the elevator com­
pany, set aside the judgment below and direct judp lit to Ik* 
entered in favor of the plaintiff against both defendants for
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$974 and the further sum of $100 in the nature of interest on the Ont.
value of the goods from March 4. 1920, to the date of the judg- ^7
ment of this Court, making a total of $1,074 with costs, the costs 
to he taxed against Hayden to he limited to the costs of an 
undefended action, but to include coats of a motion for judgment 
ami assessment of damages.

Appeal allowed.

PHIXN v. GLOVKR.
Ontario Supreme Court, Muïock, CJ. Er. February / J, 1922.

Gift ($ III—16)—Intkk vivos—Donatio Mobtis causa—Svmcir.McT 
OF—Nkcebhity or deuvksy.

The deceased shortly before her death made a will whereby 
she Intended certain victory bonds to |>hks to her husband. Some 
days after signing the will she signed the following document 
“Norwood, Ont., Feb. 20. 1920, Merchants Bank, (’hatham. Ont. 
Please turn my victory bonds over to . . . (the husband)." The 
will being Invalid because of the absence of attesting witnesses. 
The husband claimed the bonds as his either as a gift inter vivos 
or a donatio mortis causa.

The Court held, that when the deceased signed the order she was 
under the Impression that on her death the bonds In question 
would pass to her husband by her will and that she had never 
said anything to Indicate any change of Intention, and It being 
clear that deceased did not intend her husband to acquire the 
Ininds either as a gift inter vivos or as a donatio mortis causa. 
There could be no gift of either kind, and In any case the gift 
was invalid because of non-delivery, of the bonds which was 
essential to a valid gift of either kind.

[See Annotation on Gift, 1 D.L.R. 306.]

Action for a declaration that certain Dominion Government 
Victory Bonds of 1919, form part of estate of late Luella K.
Glover.

J. M. Pike, K.C., for plaintiff.
AUxandcr Clark, and 11. E. Grosch, for defendant.
>Iri.ocK, C.J. Ex.:—The plaintiff brings this action, on lichalf 

of himself and all others the next of kin of Luella K. Glover, for 
a declaration that certain Dominion Government Victory Bonds 
of the issue of 1919, amounting in all to $4,000 form part of the 
estate of the said Luella E. Glover.

In 1907 the defendant was married to the said Luella E. 
Glover, and at the time of her death she was fifty-nine and the 
defendant was fifty-eight years of age. There were no issue of 
the marriage. Prior to her marriage she taught public school 
but after marriage she assisted her husband, the defendant, in 
a store which he conducted in his own name in the village of 
Xorthwood, and she seems to have put some of her own money 
into the business. About four years before her death, because of
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indifferent health, she withdrew her interest in the bu>me«, 
defendant continuing to carry it on on his own account

The branch of the Merchants Bank, at Chatham, was agent for 
the Dominion Government for the sale of bonds of said i>sue 
and in November, 1919, the defendant, acting on bis wife’s 
verbal instructions, applied to the branch bank for $4,000 of said 
bonds, the same to be made payable to and registered in the name 
of his said wife, and I infer from the evidence that at tie time 
of the application she paid the bank for the bonds, and in due 
course they, registered and payable to her order as directed, 
reached the bank for her. The bank’s agent, who was a witness 
in the case, stated in the earlier part of his examination that 
the lsmds had reached the bank More the death of the deceased, 
but later he expressed a doubt on that point.

The deceased continued in failing health from the month of 
November, 1919, until her death, which happened on the morn­
ing of February 23, 1920.

The defendant claims these bonds either as a gift inti r rivwt 
or as a donatio mortis causa, and his evidence in support of his 
claim is to the following effect. In the early part of February. 
1920, his wife told him that she thought she ought to make a will, 
but he told her that he did not think it necessary and tl.it she 
would get well. Later again she spoke to him about it, when In- 
suggested a lawyer being called in, but that she said Dr. Caldwell, 
her physician, could draw a will. Dr. Caldwell inform .I tin- 
defendant that the deceased had spoken to him about drawing 
her will and that he had told her to go ahead and make Imr will 
that the night succeeding this conversation she told the defendant 
to bring over paper from the store, and she would have him] 
write out the will, lie states that this request was made a day 
or two before the date of the will (February 13). The same 
night he brought over paper and on her dictation wrote, in pencil, 
the following portion of the will :

“Feb. 13th, 1920. This is the last will and testament of Luella 
Glover. I hereby bequeath to Edna Lewis, my niece, one china 
set of dishes and the silverware when Mr. Glover is through with 
them, gold watch and chain and piance if she wants ii, if not 
Mary Betters gets it after she is 12 years old.”

At this stage he says she referred to $5,000 of Government 
lKinds of the issue of 1918, which she thought of giving t ■ Edna 
Lewis, but stated that she did not like to give them to her all 
at once, and told the defendant to leave the “will” in the bureau 
drawer in order that she might have further time to con 1er the 
matter, and, accordingly, the will was not completed that night

The defendant states that, a night or two after, eh" had
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decided to give the $5,000 1918 bonds to Edna Lewis, and that 
he then added to the portion of the will above set forth, the 
following words, which the defendant says were her “very 
words”: “My 1918 bonds goes to Edna Lewis all ray bonds ami 
other property goes to my husband, J. T. Glover,” and she then 
signed it, there being no attesting witnesses. Thereupon, he 
said What am I to do with this,” and she said: “All you have 
to do is to take it to a probate,” “and so 1 folded it up and put 
it â way.”

Tin* preparation of this document took place in the middle 
of the night, no one except the deceased and the defendant 
being present, and she signed it lying upon her back. The de­
fendant says that when she signed this document the pain which 
she was suffering prevented her lying upon her side. The 
explanation given by the defendant for the document being pre­
pared in the night was that that was the only time which he had 
available for the purpose, lie also stated that no one else was 
present because the deceased did not wish anyone else to know 
about her affairs.

From the evidence of the defendant, it is clear that both he 
and his wife supposed the will to be valid, and that under it he 
would take the bonds in question, but it being invalid because 
of the absence of attesting witnesses, the defendant now claims 
that the bonds are his, either as a gift inter vivos or a donatio 
mortis causa and bases his claim upon a document in the follow­
ing words and figures, and bearing the signature of the deceased : 
“Norwood, Ont., Feb. 20, 1920. Merchants Bank, Chatham, 
Ont. Please turn my Victory Bonds over to J. T. Glover. 
(Signed) Luella Glover.”

The defendant’s explanation as to the circumstances under 
which this order was given, is as follows: “We were talking the 
matter over alxmt disposing of her property. She was sick in 
M and it had been talked about before, and when she was 
dividing the thing up she gave these bonds to me $4,000 and I 
had made arrangements to come to town (meaning Chatham) to 
attend to some business on Monday morning she died, and she 
said that she would have to give me an order to get these bonds 
out of the bank.

His Lordship. You were talking with her about disposing of 
her property! A. Yes. She gave me these bonds in disposing 
of the property.

Q. What do you mean by ‘She gave them.’ A. She told me 
these bonds was—she wanted me to have.

Q. Wanted you to have the $4,000! A. Yes, 1919 bonds.”
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Ont. The following in a further extract from the defendant \ « \aiu-
8C ination regarding the bonds in question.
----  “(j. Did you have any further conversation aliout the 'l.nno

Piiin* worth of 1919 Victory Honda! A. After the will was v rt*n 
Glow. A. Yea. She spoke aliout that. 1 could not gvt it

---- out of the hank without her giving me an order for it. (j Was
vïIOrï' anything done then! A. Well, wrote that order. She had me 

write the order out ko 1 could take it in and get the Linda, 
tj. Did you ask her to give you an order! A. No, I did aot 
think aliout it till she spoke aliout it. <j. She wrote tin nrder 
because you could not get tlieae out of the hank without an order! 
A. 1 wrote the order and she signed it ho as 1 could g.t them 
out of the hank. (j. Did you say she wrote the order ' A | 
wrote the order for her. Q. You wrote the order! A Yin. 
(j. Is this order in your own words—the language of it ! A. 
Well, 1 asked her, 1 Bays, ‘How will 1 write it,* and she said ‘.lust 
write an order ior it,’ so I wrote that. I read it to her and she 
told me that was all right, and signed it. <j. Did you read it 
just as it ia here now ! A. Yes. Q. Did she at any otln r time 
tell you anything aliout whether or not you were to have the 
$4,000 worth of lionds! A. She spoke aliout it a couple of 
times before. She did not want to give Edna only tin $:>,(**) 
lionds and she said: ‘I want you to have the $4,000 Is-, mum- we 
have made it lietween ua here.1 M

Asked as to her condition during the week preceding h r death, 
he aaid: “Well, she was not so had at times. She would have 
spells, you know', that would last for probably five or ten 
minutes, pains, and then maybe she would have an hour or two 
it would lie quiet. She would sleep a little, doze a little, and tic- 
pains would come again. Off and on that way. The doctor wai 
giving her medicine to ease these pains.”

The following is an extract from the defendant’s evidence on 
his cross-examination:—

“Q. February 13 was not the day she signed it (rei- iringto 
the will)! A. No. (j. How many days after the 13th? A It 
wasn’t, for two days after, (j. That would Is* alsiut the 1'itli 
she signed it ! A. Yes, sir. Q. That would lie five days Is-fore she 
signed the other document! A. Yes. Q. Exhibit 2? A Ye» 
Q. Now you see from the written ex. 3 (the alleged will that 
in that she was going to let you have these lionds after her death 
under that will. If that was a good will you would h" getting 
$4,(MM) lionds after she died! A. Yes. Q. And apparently that 
was what she intended you were to have! A. Yes. Appar­
ently that was what she intended, you were to have II. $4.1*10 
1919 bonds after she died. Is that what she intended! A.
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She intended that 1 should have them. (j. Vnder that will you 
did not expect to get them in her lifetime. Did you or did you 
not! A. No. (j. Did she ever s»y anything to you that ehanged 
her expression of lier intention as in that will there? A. No.”

As to the meaning to he attaehed to the order, I think it is 
clear from the defendant’s evidence that the deeeased intended 
the order to be merely authority to the bank to deliver the bonds 
to her agent, the defendant, but did not intend it as evidencing 
a gift. She told him she would give him on order to get the 
bomb, and he worded the order “turn my lmnds over,” etc. 
He says he read it to her before she signed it. Even so, I doubt 
if, in her dying condition she would have been likely to discover 
in these words any meaning other than her desire to have tin* 
'Hinds handed to her husband, and 1 interpret them as having no 
other lignifieance. If there is any ambiguity as to their mean­
ing the defendant is not entitled to profit by it. The onus is on 
him to satisfy the Court that they are equivalent to clear definite 
language, expressive of a present giving. This onus he has not 
discharged. 1 am of opinion that this order does not go to shew 
cither a gift inter vivos or a donatio mortis causa. When the 
deceased signed it, she was under the impression that on her 
death the bonds in question would pass to her husband by her 
will, ami for her own reason she desired them to be brought to 
her house, where she then and always had had the other $5,000 
IkiikIs. The evidence of the defendant also shews that he ex­
pected to acquire the bonds in question by virtue of the will, 
and not otherwise, and that the deceased had never sa id any­
thing to indicate any change of her intention that he was to 
take them under the will. This, however, would be impossible 
if lie took them either as a gift inter vims or as a donatio 
metis musa. I think it clear that the deceased did not intend 
her husband to acquire them either ns a gift inter vivos or as a 
donatio mortis causa, and there cannot be a gift of either kind 
unless the donor so intended. But, even if the deceased did 
intend either a gift inter vivos or a donatio mortis causa, in 
either case the gift is invalid because of non-delivery of the 
bonds. Delivery is essential in each ease. The defendant 
obtained from the deceased merely an order on the bank for the 
bonds, hut the deceased died liefore the presentation of the order. 
The hank was her agent, and her death revoked the agency, 
when the bank ceased to have any authority from her to 
H upon the order. Further, the order being without con­
sideration, the deceased had the right at any time before actual 
delivery of the bonds to countermand it. Thus she retained
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<loroinion over them until her deatli and in eonaequen 
was no completed gift of them.

For the defenee it waa eontemled that the I Kinds ». re nor 
ready for delivery prior to the death of the decease, tint, 
therefore, delivery was impossible, anil might he excused Tin 
evidence is not clear as to whether the I minis were or » ere not 
in the custody of the branch hank prior to the demi of II;, 
deceased, hut there is this undisputed fact, that the I . ,||,| 
not reach the defendant s hands and that the order »«« ant 
presented to the hank prior to the death of the dm d. If 
it hail lieen, and the hank, for any reason, had refused i ..imply 
with the order, the gift would have remained uneomplclisl, mid 
therefore would have failed for want of delivery, /) //«« v
Douglas (1869), 22 L.T. 127.

Further, if the transaction in question was a gift is/ir nroi, 
it would. I think, fail on another ground. The deceased, wlwi 
she gave the order to her husband, was bedridden. siifferitir 
great pain, and her death was imminent. These circumstance* 
made it possible for her husband to have acquired tin iilleged 
gift from her by undue influence. There is no evidence lint 
he exercised undue influence over her, but he having hail the 
opportunity of doing so, the onus waa on him to prove the 
absence of undue influence. As a matter of public policy il,e 
law st-eks to protect persons who are in positions where they 
may lie over reached for the benefit of those who have il o|i|Kir 
1 unity of over-reaching them.

Vnder such circumstances, a person having such an uppor- 
tunity, cannot acquire a substantial voluntary benefit n r rim 
without proving the alstenee of undue influence unies, lie shews 
that the donor had the protection of independent adi This 
the defendant has nut here shewn, and therefore, if this werei 
gift inter t'it'Oi it would fail liecause of the deceased n having 
had the protect ion of independent advice.

For these various reasons, I am of opinion that the I. fendant 
has failed to establish either a gift inter t'it'o.s or a deaalis 
mortis re a mi, and that the plaintiff is entitled to the reh 'f aslel 
for, with costs. Thirty days’ stay.

Judgment .........t «jly.
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ACNE HTKKL (MMMM Co. OF CANADA x. WALSH 
(X)XHTKl «TIOX Co.

British Columbia Supreme Court, Macdonald, J. February I, 1922. 

Tbovkr (8 I B—10)—Conversion—Wiiat constitutes—Consignment
OK GOODS TO COMPANY FOR HALF. ON COMMIHNION—FRAUDULENT 
SALE AH OWNER—KNOWLEDGE OF PURCHASER OF FRAUD—"ACTING 
IN THE ORDINARY COURSE OK' HVHINF.NN OK A MERI AN TILE AGENT" IN
Sales of Goods Act R.S.B.C. 1911, ch. 203, sec. 69—Meaning of 
—Liability of purchaher—Estoppel by making request for
I'ROCEEDH OF GOODS.

The words "acting In the ordinary course of a mercantile agent," 
in HI II ol tfcS Sales <>l Goods A- l R S.li.V. Ill] ch. US, nie.nis 
a mercantile agent acting within business hour- at a proper 
place of business and in other respects in the ordinary way in 
which a mercantile agent would act, so that there is nothing to 
lead the pledgee to suppose that anything wrong is being done 
or to give him notice that the disposition is one which the mer­
cantile agent had no authority to make. Applying this test the 
Court held that certain sales by a company of shingle bands which 
the company held as agent for the plaintiff and for sales of which 
it was bound to account to the plaintiff and which were evidently 
purchased under a special arrangement by a brother of the 
manager of the company making the sale for the purpose of 
accommodating his brother, could not be said to be within the 
meaning of the words of the section, and the evidence shewed that 
the goods were not acquired through a bona fide purchase for 
value in the ordinary course of business, it could not be said that 
a sale had taken place and the pm chaser was liable for conversion 
of the goods. An application for the proceeds of the goods and 
shewing the amount claimed to be due. la not an election to 
afflnn the transaction and does not estop the plaintiff from seeking 
redress from the fraudulent purchaser.

lo/ipenheimer v. Attenborough. 11908] 1 K.B. 221; Waddington 
x Seale (1907), 23 T.L.R. 464; Rice v. Reed, [1900] 1 K.B.I). 54. 
appli> il |

Action to recover as damages the value of a quantity of steel 
shingle hands which the plaintiff alleged were wrongfully con­
verted hy the defendant.

It. Sin mat, for plaintiff.
Hobrrt Smith, for defendant.
Macdonald, J. :—Plaintiff seeks to recover, as damages, the 

value of a quantity of steel hands, of which it was the owner, 
and which it alleges the defendant wrongfully converted. This 
proper!\ had lieen consigned hy plaintiff from Chicago, 111., 
to T. A. Walsh & Company, Limited, at Vancouver, for sale 
on commission. Sales were to lie made in the name of plaintiff 
as owner, and it was hound to account to the plaintiff for the 
proceeds of such sales. A separate account was kept of such 
business and of the amount of the plaintiff’s goods on hand from 
lime to time in the warehouse of T. A. Walsh Co. It disposed, 
however, of 25,356*4 pounds of these whinglc hands, hy delivery 

14—63 n.L.R.
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to the defendant, without making any proper entras in jt„ 
hooks or depositing any amount in the hank to the credit of tin- 
plaint iff. Defendant contended that the goods were ,-i mired, 
through a bone fide purchase for value in the ordinary ouiv 
of business, and then, by amendment, set up as a further de­
fence. the provisions of see. 69 of the Sales of (Joed* Art 
(R.8.B.C. 1911, eh. 203). Suh-see 1 of said see »i t is as 
follows :—
“(1) Where a mereantile agent is, with the consent of the 

owner, in possession of goods or of the documents of title tn 
goods, any sale, pledge or other disposition of the goods made 
by him when acting in the ordinary course of business of # 
mercantile agent shall, subject to the provisions of this Art. 
Ih* as valid as if he were expressly authorised by the owner of 
the goods to make the same: Provided that the person taking 
under the disposition act* in good faith, and has not at the 
time of the disposition notice that the person making the dig. 
position has not authority to make the same.”

The corresponding Act in England is termed the Factor's Art. 
1889 (52 and 53 Viet., eh. 45) and said sub-see. 1 is a counter, 
part of sub-sec. 1 of see. 2 of that Act. The trend of the trial 
was as to the applicability of this sub-section, and whether tin- 
defendant, while admitting that the goods were at the time the 
property of the plaintiff was thereby protected in their aequisi 
tion. Defendant repudiated any suggestion that it lieeame 
possessed of the goods by way of a “pledge,” and the sole ground 
taken was one of sale and purchase.

In attacking the transaction, plaintiff contended that the 
facts, attendant upon the transfer to the defendant of 17.006*- 
pounds of shingle hands in December, 1920, and the balance, 
namely, 8,350 pounds in April, 1921, shewed that the T A 
Walsh Co., was not acting “in the ordinary course of business 
of a mercantile agent,” and thus that the protection that might 
otherwise he afforded to the defendant under the .Vi did not 
exist.

The object of the legislation, both with respect to ' -ales"' and 
“pledges” was that a person, who, was with the consent of the 
owner, in possession of goods, as a mercantile ay i. should 
have the same rights of dealing with them as if he wi n- himself 
the actual real owner. The question, whether or no. the de­
fendant believed, that the T. A. Walsh Co. was in possession of 
such goods as the owner, or simply as a mercantile nt, may 
remain in abeyance and is not for the moment matci It will 
liecome important in considering the “good faith" tr.msaction.

In Oppenheimer v. Attenborough iV Son, [19081 1 k.B. 221,
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the meaning of the expression “when acting in the ordinary 
course of buainess of a mercantile agent” was considered. 
Buckley, L.J., at pp. 230, 231, thought it meant a mercantile 
agent acting “within business hours, at a proper place of 
business, and in other respects in the ordinary way in which 
a mercantile agent would act, so that there is nothing to lead 
the pledgee to suppose that anything wrong is being done, or 
to give him notice that the disposition is one which the mer­
cantile agent had no authority to make.” Accepting this defi­
nition of the expression then, did the two deliveries of the 
steel shingle bands take place in a manner, that would 1h‘ 
considered “in the ordinary course of business.”

T. A. Walsh Co. was a small organization with apparently 
very little capital, and in December, 1920, was financially em­
barrassed. It was practically a one-man company, managed ami 
controlled by T. A. Walsh, a brother of ,1. 1*. Walsh, who held 
a similar position with the defendant company. Under these 
circumstances, T. A. Walsh sought assistance from his brother, 
J. 1*. Walsh. Dorothy Stafford gave evidence as to what took 
place in December, at the first delivery of the shingle hands. She 
was. at that time, in the employ of the T. A. Walsh Co. as 
stenographer and bookkeeper, and did all the clerical work, 
though subsequently employed by the plaintiff. She stated that 
she was well aware that the shingle bands then in the warehouse 
belonged to the plaint iff, and had been received on consignment 
for sale. Under instructions she prepared an invoice, pur­
porting to shew a sale by the T. A. Walsh Co. to the defendant 
of 17.1HN) pounds of shingle bands at 12c. per pound. She 
explained how this particular transaction in December differed 
from other transactions in Acme shingle hands as follows: 
“Acme goods were supposed to be invoiced on Acme invoice». 
They had a special invoice. In that way the money would be 
paid to the Acme Steel (ioods that was received on it, and copies 
of the invoices were sent to Chicago.” It appeared that her 
employers had only been dealing in the plaintiff’s goods since 
July previous, when the agency was obtained. In carrying out 
the terms of the agency, the proceeds of the goods received were 
after sale as the goods of the plaintiff, to Ik* deposited to the 
credit of plaintiff in a separate bank account. This course 
of proceeding was in all respects ignored.

Défendant was not engaged in the buying and sidling of this 
commodity, and it is quite evident that the transaction simply 
arose through the request made by T. A. Walsh to his brother 
for assistance. Defendant company, if it became the purchaser 
of the giKnls, would, as to their further disposition, not be in
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any lietter poaition than the T. A. Walsh Co. The shmgl,. 
millN were the moat likely purchasers of the shingle band* for 
aetual use, and they were not more accessible for business to the 
defendant than to T. A. Walsh Co. The défendant would 
generally require to sell to each mills in order to reale their 
value. It is thus apparent that the transfer by the T. A W'mUIi 
Co. to the defendant was not an “ordinary sale” in tin min- 
that it was not a sale by a vendor to a purchaser desn.m* of 
obtaining goods with a view either of using them or <iis|»o*iug 
of them to an advantage.

It is common ground that the transaction was intruded to 
lienefit the T. A. Walsh Co. and not the plaintiff. .Miss Stafford 
was quite clear and emphatic in her evidence, as to the form 
of the transaction, not being in accordance with her under­
standing, as to the true intention of the parties. She considered 
the invoice in December was, to use her own term, “irn filler,v 
and so stated to T. A. Walsh, but he explained the irregularity 
by stating that it was simply a matter of accommodation fora 
few' days, and that he had to give his brother security for th* 
advance of #2,000. If I accept Miss Stafford’s recollection of 
the transaction, then in the words of Darling, J., in WaddimjtuH 
v. Seale (1907), 23 T.L.R. 464, “there really was no sal. at all.'

It was contended that the defendant believed, on reasonable 
grounds, that the T. A. Walsh Co. were the actual owners of the 
goods in question, further, that if this contention wen* not 
accepted, then that under the sub-section referred to, tin- vlmi- 
question turns upon whether the defendant acted bona juU and 
comes within the meaning attached to the expression as pre- 
viously outlined by Buckley, J. Was there to the knowledge «f 
the defendant anything wrong or any circumstano “to had 
the (defendant) to suppose anything wrong?” In considering 
this matter, 1 might properly put to myself the quest mu that 
Lord Tenderden submitted to the jury in Evans \ Tninnnu 
(1831), 1 Moo. and R. 10, and approved of by Lord St Leonards 
in Savulshaw v. Bromirigy (1852), 2 DeO.M. & (I III at p 
452, 42 E.K. 943, 21 L.J., (Ch.) 908:—'“The quest.. I .hall 
leave to the jury in this case, where there is no evidence of 
direct communication, is whether the circumstances wen* su<h 
that a reasonable man and a man of business applying l '> under 
standing to them would know that the goods were not X- viltV'

The aetual payment of the money by the defendant to T A 
Walsh Co. will not destroy the fact of mala fide*, if I find it 
existed. It might lie an incident, worthy of consideration, but 
is not in any sense conclusive.

In (Jubind Chunder Sein v. Ryan (1861), 9 Moo. I \p 141
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at ,, 165, 19 E.R. 695, 15 Moo. P.C.C. 280, 15 K.R. 482, 10 
W.K. 155, the manner in which a Court should deal with “good 
faith" lietween a mercantile agent and a lender (purchaser) 
is outlined as follows:—

“The Tribunal deciding the issue whether the jury, or as
there, the Judges acting as a jury, must .....categorically find
the facts of want of good failli, and of notice to the leader of 
want of authority in the agent or that he is acting mala fide 
in the transaction against his principal. The statute is silent 
as to the grounds on which a conclusion is to he arrived at ; 
that is left to the ordinary principle# of evidence. Jtut where 
the fm t is so found it would Ik* as much against mere honesty, 
as against the interests of commerce, properly considered, to 
afford an}' protection to the transaction.”

I have already found that the transaction was not an ordinary 
sale, hut this would of itself only have a hearing upon the 
question of good faith. It, as it were, creates an atmosphere, 
in which a person would bo critical, as to the true nature of the 
transaction. Then further, in considering it, I think one should 
hear in mind the relationship existing between the parties who 
an- interested in opposing the alleged conversion.

T. A. Walsh Co., by disposing of these goods to the 
defendant, acted in fraud of its principal and failed to comply 
with the contract of agency in many respects. It was required 
not only to sell the goods as the property of the plaintiff, hut 
to send copies of all invoices shewing such sales to Chicago. 
This would afford a check on the business. In this instance 
neither the sale of December nor that in the following April 
was so reported. It was also agreed that the plaintiff would 
do all the accounting necessary at its head office, and directly 
make collections for sales. It was also stipulated that tin» duty 
paid should be indicated in a separate item, so that the plaintiff 
might know, at all times, the net amount that its agent was 
securing on its liehalf from customers for goods sold.

The dishonesty of T. A. Walsh, on behalf of his company, is 
not. however, sufficient. The plaintiff must assume the burden 
of satisfying me that the defendant acted in bad faith, and in 
so doing relies upon various circumstances as proving cither 
directly or by fair inference that a “sale” of the goods did 
not take place.

Miss Stafford expressed her belief that J. I*. Walsh was present 
at the time of the transaction in December, when the “irregu­
larity" was discussed, and she was instructed to make out an 
invoice which, to her mind, was false, and was not a correct 
record of the transaction. As against her belief on this point,
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J. P Walsh is very positive that the transact ion was what he 
termed a “straight” sale. There is no direct evidence t shew 
that he knew that the goods were not the property of the T. A. 
Walsh Co at this time. He states that he saw the invoi* - and 
that they apparently shewed an ordinary transaction of sale 
between the plaintiff and T. A. Walsh Co. He says I first 
became aware of the true position of matters in June or July, 
1921, but if he bases the time, on information received from 
Harry McColl, then he must be mistaken as MeColl. a witness 
on behalf of the defendant, states that he advised J. P. Walsh, 
before May 20, that the goods were only on consignment to the 
T. A. Walsh Co. I accept McColl’■ statement as to tie time 
Then J. P. Walsh was well aware in December that the >l\inni 
his company was then paying the T. A. Walsh Co. would In- 
applied in payment of his help, warehouse expenses, freight, 
etc. It was not intended to lie applied in payment of tie large 
quantity of plaintiff’s goods then in the warehouse. Tl v he 
states, he thought had been bought on credit, but was not asked 
whether he thought it probable that a business corporation would 
sell outright and without security to a company so involved as 
T. A. Walsh Co. He also knew at the time that his father, 
employed by the T. A. Walsh Co., was in arrears for his wages, 
and had already lost money invested in the company. J. I* 
Walsh had assisted at the organisation of the company by en­
dorsing a note for $10,000.

With the company controlled by his brother thus in financial 
difficulties, he was again approached in April for further assist- 
ance. The peculiarity of the whole transaction then I mats 
more noticeable. On April 15, J. P. Walsh wrote to bis brother, 
drawing his attention to the purchase of the steel Kinds in 
December, and stating that as he would like to use the money. 
“I think 1 will have to go into the market and sell them.” lie 
also refers to there being a likely drop in the price of iron, and 
that his company would take a big loss on the bands. He explains 
the tone of this letter by stating that there was an understanding 
that he should not offer these hands in the market, in competition 
with similar stock held by the T. A. Walsh Co. Still, in the 
face of the prospective financial loss and probable drop in the 
price referred to in his letter of April 20, 1921, In inquired 
a further large quantity of steel hands from T. A. Walsh Co., 
amounting to $1,012.02,—J. P. Walsh, having intimated that 
the main object “in taking the hands was to help out ’he T. A. 
Walsh & Co. and keep it from going into liquidation,” admitted 
that they were not for re-sale,—at any rate at a profit, In­
stating as the first quantity that it would certainly have been
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given hark if the $1,000 had l>een paid to hi* company. He 
still, however, adhered, in his evidence, to the |>osition, that 
both transactions consisted of sale and purchase. This position 
was in addition to those already outlined attacked on other 
grounds. Particular stress was laid upon the fact that an 
account had been rendered by his company to T. A. Walsh Co. 
on July 2, 1921, shewing the disposition of the steel bands, 
which was inconsistent with such a position. This statement of 
account, ex. 11, as well as the b iter of April 15, ex. 9, came 
into possession of the plaintiff before action. It, coupled with 
the information afforded by Miss Stafford, doubtless formed the 
material upon which the plaintiff felt warranted in at talking 
the transactions. In cross-examination, J. P. Walsh, after refer­
ence had been made as to the $2,(KX) lieing paid back, and the 
steel bands covering that amount returned, was asked these 
questions :—

“Q. That is all you wanted, was security and not a sale? 
A. Because I felt sure that he would never bo able to get $2,000 
toyit them hack and he would know' we would have to sell them, 
tj. If the price of shingle bands had increased to 24 cents you 
would still have given your brother them back? A. Less my 
costs, I suppose.”

These replies, in addition to the statement, are worthy of 
special consideration. If Miss Stafford had lieen positive, as 
to «I. P. Walsh being aware that the transaction in December 
was "irregular,” and that she demurred on that account to 
an improper conversion of the goods, then 1 would accept her 
evidence in preference to that of J. P. Walsh, (‘specially in view 
of the relationship between himself and T. A. Walsh.

The attack upon the defendant is such, that while the term 
“fraud” is not used, still it amounts to the same. Hearing this 
in mind, 1 think that the evidence should Ik» such as to prove 
the mala fidcs of the alleged sale to the hilt. 1 have commented 
upon the nature of the transaction, and that defendant conceded 
that it was not an “ordinary” sale. This fact, coupled with 
such replies, statement and correspondence, corroborate Miss 
Stafford and are consistent with her “belief” that J. P. Walsh 
was present and heard the discussion as to irregularity of the 
disposition of plaintiff’s goods.

It is beyond doubt that he did not on behalf of his company 
acquire the steel bands with a view of selling them when and 
a* he saw fit. 1 am satisfied that he had an understanding with 
T. A. Walsh Co. as to their disposition, and that any profit 
over ami above the amount paid at the time should be accounted 

paid t" such company. It was jiNo in the mind of J. P.
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Walsh, as a first alternative, that T. A. Walsh Co i^|„ 
hy repayment obtain a return of the steel hands within a i. aso». 
able time. In this view of the matter, on defendant’s own imjs. 
sions, the T. A. Walsh Co. still retained a substantial i •rest 
in the steel bands. It was in the nature of a resulting trtM 
This interest was equitably possessed by the plaintiff, n- «iwm-r 
of the goods, so wrongly disposed of by its agent. Del', mlant 
should, in any event, as it was aware, prior to May 2o. l!'21. 
that the steel bands which it had acquired, had wrmiLd'ulh 
come into its possession, have accounted therefor to the |,l it iff 
Defendant, notwithstanding such knowledge, paid to T. A Walsh 
personally $2,000, received from the proceeds of the sal- >uch 
goo<ls. Then when the statement of July 2nd was rend. -I. » 
shewed a balance due of $118.88. This sum was also paid to 
T. A. Walsh Co., but by arrangement diverted for the n*,. 
of Mrs. Nellie Walsh, mother of J. P. Walsh and T. A. WaMi.

In my opinion, however, I should, under the .eircumshiiives, 
and for the reasons thus outlined, go further, and find that « 
“sale” of the steel shingle bands did not take place InIwch 
T. A. Walsh & Co. and the defendant. The result is that the 
defendant fails in its contention and cannot obtain the aid of 
the Act in acquiring the plaintiff’s goods and are liable for 
conversion.

The question then remains, what amount of damages <1 mid k 
allowed the plaintiff?

Accounts were rendered to T. A. Walsh Co. by the plaint»:’, 
subsequent to the plaintiff being aware of the defalcation and 
impairment of its stock of goods. A statement was rendered b\ 
plaintiff, shewing the amount claimed to Ik* due by T. A Walsh 
Co. It is now contended that the plaintiff is, by its a- turns, 
estopped from seeking redress from the defendant. I do not 
think this position tenable. The plaintiff did not, b\ - \thing 
done or course pursued, waive any rights it possessed. ,igainst 
the defendant, for conversion of its goods. See on tins point. 
Rice v. Reed, |1900] 1 K.B.D. 54, 69 L.J. (Q.B.) 33. lien* a 
somewhat similar action was brought, and it was dec d that 
the plaintiff had not, through his dealings with his agen elected 
to affirm a wrongful sale of plaintiff’s goods, nor waive right 
of action for tort against the purchaser of such goods. Lord 
Russell, C. J., at p. 64, states that the easts there i f rred to 
establish two propositions: first,

‘‘that an application for the proceeds of roods, said t«« have 
lieen tortiously dealt with, is not conclusive pnmf •>: lection 
to affirm the transaction ; and, secondly, that the receipt f part 
of the proceeds is not conclusive proof of election."
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Defendant is, however, entitled to the benefit of actual state 
of account between the plaintiff and T. A. Walsh Co. It wan 
elated during the courue of the trial that a further credit than 
that appearing in the aevount rendered should he allowed, and 
it was agreed by plaintiff that any proper credit would be given.

If the amount which should In* deducted from the value of 
the steel hands cannot be settled between counsel, then it may 
be determined, when settling the formal order for judgment. 
Judgment will be for the plaintiff for such amount, with costs.

Judgment for plaint iff.

THE KING v. THE SEW ENGLAND Co.
Exchequer Court of Canada, Audette, J. January I IUJ*.

Crown Lands ( I IB—8 )—License or ovvi cation 1849 (Can.) cm. ».
skc. 1—1853 (Can.) ch. 159, bbc. 6—Intfrcrktation Powers of
COMMISSIONER OK CROWN LANDS EXERCISED UY GOVERNOR IN
( III n II VIUMTT.

i x iee. l. iMi (< an.i. (à lé mi. i aM IMS (Caa ) 
sec. 6, the Commissioner of Crown Lands was empowered to Issue, 
under his hand and seal, a license of occupation to any person 
wishing to purchase and become a settler on any public land, 
such settler u|*on the fulfilment of the terms and conditions of 
the license to be entitled to a deed In fee of the land. By sec. 15 
of the last mentioned Act the Governor in Council was authorized 
to extend the provisions of this Art to the Indian lands under 
the management of the Chief Superintendent of Indian Affairs 
and when such lands were so declared to be under the operation 
of the Act the Chief Superintendent was entitled to exercise the 
same powers as the Commlsslrner of Crown Lands had in respect 
of the Crown Lands. The Governor General, on April 7, 1859, pur­
ported to grant a license of occupation In respect of certain 
Crown lands to N. “for and on behalf of" the defendant company, 
under his hand and seal at arms.

Held, that Inasmuch as the license in question was granted by 
the Governor General under his hand and seal at arms instead of 
by the Commissioner of Crown lands, such license did not comply 
with the provisions of the statutes in that behalf anil was therefore 
invalid and conveyed no legal right or interest in the lands W> the 
détendant company.

Information of Intrusion exhibited by the Attorney-General 
of Canada seeking to recover possession of lands granted to the 
defendants under license of occupation.

Il V. Sinclair, K.C., and A. G. Chisholm, K.C., for plaintiff.
IV. S Hmcsitr, K.C., for The New England Compati).
Avpkttb, J. :—This is an Information of Intrusion exhibited 

by the Attorney-General of Canada, whereby the Crown, inter 
ulia, s.cks to recover possession of the lands mentioned in the 
said Information, and which have been in the possession of the 
defendants for upwards of 60 years, under the license of occu­
pation hereinafter referred to.

Counsel at Bar waived and abandoned the claim of $10,000

Ex. C.
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for issues and profits from April 7, 1859, and further dn..irod 
and expressed their willingness that the defendants l>e at 1 i1 • rty 
to remove, at their expense, all buildings erected upon tli said 
premises.

In consideration of the yeoman services rendered to (ireat 
Britain by the Six Nations Indians during the war of the It. volu­
tion, the British Crown felt, when the war was over and when 
these Indians had thereby been thus deprived of the lands of 
their habitat—in what is now the United States—that these 
loyalists (so to speak) Indians should l>e given some lands within 
the Canadian Territory and 6 miles on each side of the Brand 
River was granted them, after having obtained a surrender of 
the same by the Mississagua Indians.

On the question of title, it suffices to say that the origin of the 
same goes as far back as 1784 and 1792 and that the title.—the 
license of occupation of part of the lands above mentioned upon 
which the whole case turns, bears date April 7, 1859. -long 
before Confederation.

The whole case rests upon the validity of the license of occupa* 
tion, and it is found unnecessary to go beyond the date of the 
same for the disposal of the present issues under controversy 
and as set out in the pleadings,—and if I were,—a consideration 
which would carry us far afield—I would again lie led to find 
in favour of the plaintiff under the titles produced and filed.

The license reads as follows, namely :—
“ Province of Canada.

By His Excellency the Right Honourable Sir Edmund Walker 
Head, Baronet, one of Her Majesty’s Most Honourable Privy 
Council, Governor of British North America and Captain Gen­
eral end Governor in Chief in and over the Provinces of Canada. 
Nova Scotia, New Brunswick, and the Island of Prince Edward 
and «Vice Admiral of the same etc., etc., etc.

To All to whom the presents shall come.
Greeting.

Know ye that / have granted and do hereby grant unto the 
Reverend Abraham Nelles, of the Town of Brantford in the 
County of Brant, for and on behalf of the New England Com­
pany for all that parcel of land . .

Here comes the description of the premises and then the 
habendum clause, which reads as follows:—

“The said License of Occupation being granted on the ex­
press condition that the New England Company shall hold 
possession of the same so long as they keep up Manual Labour 
School for the use of the Six Nations Indians, and no loir r.

Given under my hand and seal at arms at Toronto, this
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seventh (lay of April, in the year of Our Lord one thousand 
eight hundred and fifty-nine and in the twenty-second year 
of Her Majesty’s Reign.

By Command, (Sgd.) Edmund Head; (Sgd.) C. Alleyn, 
Secretary.”

The defendant Sweet, trustee under the last will of the Rev. 
Abraham Nelles, in the said license mentioned, having filed no 
defence to the Information, judgment by default was entered 
against him on March 15, 1921.

Under the provisions 12 Viet., eh. 9, sec. 1 (1849), and 16 
Viet., eh. 159, ss. 6, 15 (1853)* it is, among other things, enacted 
that a license of occupation shall be issued by the Commissioner 
of Crown lands. Therefore, the issue of a license by the Gover­
nor General “under his hand and seal at arms” is in direct 
contravention to the statute and it must, therefore, Ik* found 
that the license was ah initio invalid and that nothing passed 
thereunder. This license of occupation, which the Governor 
General assumed to issue under his seal at arms, could not, in 
violation of the statute, constitute a legal and binding document. 
D Ihin -hiil,sun v. Wilkes 1836 . 1 U.C.R. (O.S 142; 
Doc Dan. Sheldon v. Ramsay (1852), 9 U.C. Q.B. 105; The 
Queen v. Clarke (1851), 7 Moo. P.C. 77, 13 E.R. 808.

By this license of occupation the lands in question, as was 
contended at Bar, became practically tied up in perpetuity 
ami it being found to be detrimental to the Indians, the present 
Information of Intrusion has been resorted to with the object 
of using these lands to a better advantage for the Indians. The 
Queen v. Hughes (1865), L.R. 1 P.C. 81.

On the other hand, during the whole period that the defend­
ants have been in occupation, that is for over 60 years, there 
is not a tittle of evidence establishing they ever failed to dis­
charge their part of the obligation arising out of the license.

Have not, however, the Indians the right to represent to their 
trustees that their land could lie used to better advantage to 
them! Should a trustee be allowed to tie up lands for an 
indefinite period to the detriment of the cestui que trust when 
the law would afford a remedy to cure such detriment !

It would seem that land vested in the Crown can only be 
dealt with by a patent under great seal or under statutory 
authority.

•REPORTER'S NOTE:—By sec. 15 of the last mentioned Art the 
Governor In Council was authorized to extend the provisions of the 
Act to the Indian lands under the management of the Chief Superin­
tendent of Indian Affairs; and when such lands were so declared to 
be under the operation of the Act tne Chief Superintendent was en­
titled to exercise the same powers as the Commissioner of Crown 
Lands had in respect of the Crown lands.

Can.
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There will Ik* judgment ordering and adjudging that nothing 

passed under the said license of occupation and that the plaintiff 
recover po—eaaion of the lands in question.

No costs are asked by the prayer of this information, and this 
is, however, a ease where there should be no costs to t her 
party.

It having appeared at trial that some of the lands covered 
by the license of occupation had been since its issue, about (i:{ 
years ago, disposed of and sold under expropriation for railway 
purposes and otherwise, the judgment w'ill apply only to Mich 
part now in the hands of the defendants. If the parti- s fail 
to agree as to the metes and bounds of the said lands, l.-ave is 
hereby reserved to either party to apply, upon notice, for further 
direction in respect of the same.

The judgment by default obtained against the trustee. Sw.rt, 
will go no further than the condemnation against the defendant 
company.

The defendants are furthermore at liberty, at their exp-nxe, 
to remove from the premises in question all buildings 1 hereon 
erected. Judgment accordingly.

STWimilK.K V. TENNING.
Manitoba Court of Appeal. Perdue, C.J.M., Cameron, Fullerton and 

Dennistoun. JJ.A. December 28, 1921.
Covrth (§ II A—151)—County Judge—Application fob possession of 

LANDS UNDER LANDLORDS AND TENANTS ACT (MAN.)—TAXATION 
of costs—Jurisdiction of Judge—Delegation of power m 
FIX REASONABLE COSTS.

A County Court Judge in Manitoba has no jurisdiction on an 
application under the summary proceedings clauses in the Land­
lords and Tenants Act R.S.M. 1913, ch. 109, secs. 11-22, to recover 
possession of the lands described in a lease, to award cn is on 
the King’s Bench scale, nor can the Judge on such an application 
delegate to the registrar of the Court of King's Bench his dis­
cretion as to allowing reasonable costs.

Appeal by a landlord from the dismissal by Metcalfe, J., of 
an appeal from an order made by a County Court Judge, in an 
action to recover possession of lands described in a certain lease. 
Reversed.

C. W. Jackson, for appellant.
J. A. McAulay, for respondent.
The judgment of the Court was delivered by
Perdue, C.J.M. :—Stanbridge, the appellant in this matter, 

in April, 1921, made an application to the Judge of the C'-muty 
Court of Stonewall to recover possession of the lands described 
in a lease made between Stanbridge, as landlord, and Tcnning, 
as tenant. The application was made under the “summary pro­
ceedings” clauses in the Landlords and Tenants Act, R.S.M.,
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1913, eh. 109, being sees. 11-22. The lands being outside the 
judicial division of Winnipeg, the applieation was made to the 
County Court Judge of the judicial distriet in which they were 
situate (see. 12). Owing to a defeet in the material used upon 
the applieation, a second application was made. The first 
application appears to have been argued, but was abandoned 
after the second was commenced, and, after one or two adjourn­
ments of the latter, it, too, was abandoned. Tenning then applied 
to the County Court Judge for an order allowing him the costs 
of the landlord’s two applications. The Judge ordered the 
landlord to pay the tenant his costs of and incidental to the 
applications forthwith after taxation, such costs to be taxed by 
the Registrar of the Court of King’s Bench at the City of Winni­
peg on the same scale as costs are taxable in an action in the 
King's Bench for the recovery of land.

The landlord then applied, on notice of motion, to Metcalfe, J., 
in the Court of King’s Bench, to stay the taxation of the costs 
under the above order, or, in the alternative, for an order to 
prohibit the County Court .fudge from further proceeding upon 
the above order on the ground that it was made without jurisdic­
tion. The motion was dismissed and the landlord now appeals 
from the order of dismissal.

The power of a Judge to award costs of applications made 
und. r the summary proceedings sections of the Act is contained 
in see. 19, which is as follows:—

“19. The judges of the Court of King’s Bench, or a majority 
of them, of whom the chief justice shall be one, may, from time 
to time, make such general rules or orders respecting costs in 
cases under the eight last preceding sections ns to them may seem 
just ; and any judge before whom any such ease is brought may 
in his discretion award costs therein, according to any such rules 
or orders then in force, or, in ease no such rules or orders be 
made, according to the scale of costs in like proceedings in the 
court in which the proceedings are being taken; or he may 
award reasonable costs in his discretion to the party entitled 
thereto; and, in case the party complaining be ordered to pay 
costs, execution may issue out of the said court for such costs as 
in other cases in the court.”

No rules appear to have lieen made under this section.
Tie1 words “in the court in which the proceedings are being 

taken” appear in see. 19 for the first time in the Revised 
Statutes of 1913, and the)' are not found in any of the earlier 
statutes.

In Winnipeg v. Guiler (1885), 3 Man. L.R. 23, it was held by 
Taylor, J., that the costs of proceedings under the statute (as

C.A.

Stanuridt.k 

Tennino. 

I'erdup, e.J.M.
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Man. it then stood) should be taxed according to the scale of pro-
c A eeedings upon the trial of an action in ejectment. This <1. >ion
----- was followed by Mathers, C.J.K.B., in West Winnipeg

Stanhrukie ment Co. v. Smith (1010), 20 Man. L.R. 274, ami again in 
Tensing. Suckling v. Lyons Paint and (Hass Co. (1920), 51 D.L.li 700

-----Rut in all these cases the proeeedings were taken in the Court
Perdue, c.j.m. ()f King’s Bench. Actions of ejectment or for the recovery

of land are expressly excluded from the jurisdiction of the 
County Courts: R.S.M. 1913, eh. 44, sec. 56 (d). Tin dose 
analogy between a proceeding under the statute and an action 
for the recovery of land which exists when the proceeding is 
taken in the King’s Bench, does not apply when it is taken in 
the County Court. There is no like proceeding in the ( minty 
Court. But an analogy sufficient for the guidance of the Judge 
in awarding costs might be found by adopting the scale of costs 
allowed in County Court suits involving legal or equitable claims 
of like importance, as nearly as may be, and requiring as much 
time and care in the disposition of them.

An alternative is provided by sec. 19. The Judge “may 
award reasonable costs in his discretion to the party entitled 
thereto.” This discretion must be exercised by the Judge him­
self, and he has no power to delegate it. Where a Court is 
expressly given a discretion as to costs, the exercise of such 
discretion cannot be delegated ; and, if such power has been 
delegated to someone else, then the question has not been decided 
and the Court has not exercised jurisdiction at all, Lambton v. 
Parkinson (1887), 35 W.R. 545.

The County Court Judge, in my opinion, exceeded his juris­
diction in making the order, in the following respect:—(1) 
He had no power to award costs on the King’s Bench scale as 
taxable in an action for the recovery of land, because that was 
not “according to the scale of costs in like proceedings in the 
Court in which the proeeedings were being taken”; (2 The 
Judge could not delegate to the registrar of the Court of King's 
Bench his discretion under the statute as to awarding reasonable 
costs; (3) the order does not fix the amount of the costs, hut 
leaves the same, subject to the award or decision of an officer 
of another Court.

•For these reasons, I think the appeal should be allowed and 
an order made prohibiting the County Court of Stonewall and 
Jusan Tenning, the tenant above referred to, from further pro­
ceeding under the order made by His Honour, Paterson. J.. in 
this matter, dated June 14, 1921. The landlord is entitled to 
the costs of the application to Metcalfe, J., and also the costs 
of this appeal.
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As the Judge has not yet exercised his discretion as to award­
ing costs in the manner prescribed by the statute, there is 
nothing to prevent him from doing so.

Appeal allowed.

FRAMER v. AZTEC.
Exchequer Court of Canada, Audette, J. March 19, 1921.

Admiralty (§II—18)—Excheqi kb Court in Admiralty—Appeal from 
Local Judge in Admiralty—Questions of fact—Interference 
WITH JUDGMENT.

The Exchequer Court of Canada sitting as a Court of Appeal 
from the judgment of a Local Judge in Admiralty assisted by two 
assessors will not interfere with his judgment as regards pure 
questions of fact, unless firmly convinced that such judgment is 
dearly erroneous, the Judge of first instance having had an op­
portunity of hearing and seeing the witnesses and testing their 
credit by their demeanour under examination.

Appeal by plaintiff from the judgment of the Deputy Local 
Judge, Quebec Admiralty District (1920), 52 D.L.R. 175, 19 
Can. Ex. 454; 56 D.L.R. 440, 20 Van. Ex. 39, in an action in 
rem for damages. Affirmed.

K. A. Pringle, K.C., for appellant.
A. If. Holden, K.C., for respondent.
At dette, J.:—This is an appeal from the Deputy Local 

Judge of the Quebec Admiralty District (1920), 52 D.L.R. 175, 
19 Van. Ex. 454; 56 D.L.R. 440, 20 Van. Ex. 39. sitting at 
Montreal, with assessors, in an action in rem for damages 
arising out of an accident which occurred, in day time, on 
August 15, 1919, in lock No. 17 of the Cornwall canal.

The details of the accident are clearly set out in the reasons 
for judgment of the trial Judge and I am therefore relieved 
from the necessity of repeating them here on appeal. The case, 
in the result, resolves itself into a very small compass.

After reading the evidence, it is impossible to find that the 
respondent ship had anything to do with the cause of the 
accident, which was absolutely beyond its control. The surging 
astern, the sudden disturbance of the water and the unexpected 
current occurring in the lock, which caused the accident, were 
all foreign to the doings of the respondent. Had there been an 
additional line at the stern and a “breast-line,” it would not 
be unreasonable to entertain the view that they, like the bowline, 
would have snapped or been pulled out like the steel cable, as 
found by the trial Judge under the special advice of his asses­
sors, acting in the same capacity as the Elder Brethren do in 
England. Had there been two lines at the stern, it is self- 
evident that they would have been of no use, since the sudden
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current originating in the lock, took the vessel immedi < > to
the west or astern, the water surging in that direction 1 Ia<l 
there been a breast-line, it is manifest that having to withstand 
the tremendous strain of the loaded craft, it would als have 
broken like the manilla hauser or been pulled out like tin >l«s*l 
cable. There was no false or wrong manoeuvre on behalf of the 
Aztec, while moored at the pier or bank of the canal. Then 
was no want of care or skill exhibited on her part.

Sitting as a single Judge, in an Admiralty Appeal from tin- 
judgment of a Judge of first instance assisted In two 
assessors, while I might, with diffidence, feel obliged 1<> differ 
in matter of law and practice, yet as regards pure questions of 
fact, I would not be disposed to interfere with the Judge below, 
unless I came to the conclusion that it was clearly erroneous.

Indeed, as said by Lord Langdale, in Ward v. Painter ISTii, 
2 Reav. 85, at p. 93, 48 E.R. 1111:“ A solemn decision of a com­
petent Judge is by no means to be disregarded, and I on-lit not 
to overrule it without being clearly satisfied in my own mind 
that the decision is erroneous.” Sec also Keg. v. Armour 18!)!h, 
31 ('an. S.C.R. 499; Montreal Gas Co. v. St. Laurent I8ÎI61, 
2G (’an. S.C.R. 176; Weller v. McDonald-McMillan Co. l!H0i, 
43 Can. S.C.R. 85; McGreevg v. The Queen (1886). 11 Van. 
S.C.R. 735; Arpin v. The Queen (1886), 14 Can. S.C li. 7 tti; 
Coutlee’s Digest S.C.R., pp. 93 et seq.

The Supreme Court of Canada held that when a «1 imputed 
fact involving nautical questions (as the one raised in tins case) 
with respect to what action should have been taken immediately 
before the accident, is raised on appeal, the decree of tin Court 
below should not be reversed merely upon a balanw of testi­
mony. The Picton (1879), 4 Can. S.C.R. 648.

Moreover, it cannot be overlooked that the trial Judge lias hid 
an opportunity of hearing and seeing the witnesses ami testing 
their credit by their demeanour under examination. Ki'l mann 
v. Thierry (1896), 14 R.P.C. 105. And in the present case, 
there is more—there is a finding by the trial Judge disr. irding 
the testimony of some of the witnesses whom he disbelieved. 
Dominion Trust Co. v. New York Life Ins. Co., 44 D.L.R. 12. 
[1919] A.C. 254.

Apart from the controversy raised on appeal there is ample 
evidence for the Court below’ to arrive on this question of fact 
at the conclusion above referred to and to justify the decree, 
and in such a case the appellate tribunal ought not to interfere.

The appeal will be dismissed w’ith costs.
Appeal di-missed.
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THE M. F. WHALEN ï. POINT ANNE Ql’ARRIEH, LUI.
tSuiircme Court of Catiada, Davits, CJ., Idington. Duff, Anglin and 

Mignault, JJ. November 8, li*£l.

l*ruKMATIOK OK INHTBUMENT8 ( $ I—1 ) CONTRACT FOB TOW AUK OF BABliKS—
COHSTIL'CTIO*—Reformation to inclvdk hvowh—Jvhtikivation 
—Mistake—Evidence.

Where two men thoroughly accustomed to transacting business, 
meet after a negotiation with the object of making an agreement 
upon business which has been the subject of full consideration by 
each, and after discussion of the matter, deliberately set down 
in writing in perfectly unambiguous language, what purports to be 
the agreement between them, the Court will not reform such 
agreement unless it is shewn that the agreement is not the whole 
ol the agreement between the parties, and further that the parties 
did agree upon something which did not appear in the writing, 
where one of the parties denies the alleged variation, the parol 
evidence of the other is not sufficient to enable the Court to act.

Held, that the trial Judge was in error in reforming an agree­
ment to "tow barges," by adding the word "and scows" after the 
word “barges."

Appeal from the judgment of the Exchequer Court of Can­
ada. affirming the judgment of Hodgins, L.J.A. in an action 
claiming damages to a scow while being towed by defendant ship 
and loss of its cargo, .judgment appealed from varied.

The facts and circumstances are fully set out in the judg­
ments of Audette, J., and Hodgins, L.J.A., which are reported 
in full.

The judgment of Hodgins, L.J.A., is as follows:—
Action claiming damages for injury to a scow while being 

towed by the defendant ship, a tug of ll2 gross tons, from 
Vresqu'ile to Toronto, and for the loss of its cargo. The scow 
originally cost $116,000 and was laden with 1,000 tons of stone. 
It was cut adrift on the night of November 11, 1920. by order 
of the Master of the Whalen, when beyond Port Hope, in Lake 
Ontario. The scow then drifted down the lake and stranded 
near Consecon in Prince Edward County. It was agreed that 
if the plaintiffs succeeded, the damages including the value of 
the repairs to the scow, after they were completed, were to be 
fixed by the Registrar in Toronto.

The eargo was valued at $1,875 and was a total loss.
The tug Whalen and scow left Presqu'ile on November 11, 

1920, at 8 a. m., and the log of the tug, as deciphered at the 
trial, is as follows:—

November 11, 8 a. m. Presqu’île. Log out. Zero. Wind 
south west, light barometer 29.60. Course south-west by south.

November 11, 9.50. Hauled course west. Log 3%. Wind 
south. Barometer 29.50. Proctor Point.

15 -63 D.L.B.
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November 11, 11 a. m. Wind changed south-west. S. : oiur. 
Barometer 29.50.

6.30 p. m. Cobourg. Course south-west by west-lnd: west. 
Wind south-west. Gale. Barometer 29.10.

10.20 p. m. Let go Scow No. 2 and drifting wind west -mith. 
west. Gale. Barometer 29.10.

11.00 p. m. Get Cobourg. Wind-bound. Wind too .strong 
for steering. We couldn’t fetch her back to the wind Lo-'
«4.

November 12. Gale south-west ; too big for going out-i-le.
November 13, 2.30 a. in. Left Cobourg for go after tin scow. 

Wind west.
6.10. In Presqu ’isle.
6.20. Brochton’s Dock. Wind south-west. Gale. Ban'meter 

29.65.
The log is not accurate in all its details and as to part of it 

there was, in my judgment, a deliberate attempt to manufac- 
ture evidence. To this I will recur.

The plaintiffs and the Kirkwood Steamship Line made a 
contract dated October 27, 1920, which dealt with the towage 
of what were denominated as the plaintiff’s “barges.' It ap­
pears that the owners who intervene, and whose exact statin 
becomes material later on, were anxious to sell the Whalen to 
the plaintiffs, and this trip was to some extent a test which 
would in all probability determine whether or not a sale would 
be effected. The tug was sent to Presqu ’ile and the instruc­
tions to its Master from the Kirkwood Steamship Line were 
that he was to get his orders from the plaintiffs “taking what­
ever is light (as stated in the contract) at this (Toront end. 
and bringing up what is loaded at the quarry end.” In con­
sequence of these instructions the tug undertook the towage of 
the scow and cargo in question. It is asserted that tins tow­
age was outside the scope of the contract, a point important 
as to the liability of the owners, but not entirely controlling 
responsibility for what happened in the course of the voyage.

The arguments urged on behalf of the plaintiffs were con­
centrated on four periods of time—on November 11 off Co- 
bourg, between Cobourg and Port Hope—off Port II oe ami 
beyond, and the whole of the day following. The barges 
were that negligent navigation was shewn by not put! mg into 
Cobourg when off that port, in not seeking refuge in Po; Hope, 
and in the alternative, in not turning back towards 1* qu’ile 
during one or other of these periods. It was also asserted that 
the crew were both negligent, incompetent and d iso bed t ami
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that the tug was not properly equipped and efficient for the 
work undertaken.

The tow rope was a long one, about 600 ft., and there was 
about 9-10 of its length out board, and the remaining tenth in 
board. This length of rope was given as the reason why refuge 
was not sought in Cobourg or Port Hope when passing there. 
It is a fact which is practically conceded that the horse­
power of the Whalen was not sufficient for the task in hand, in 
view of the weather conditions which supervened. It fell from 
140 H.P. to 100 H.P. before Cobourg was reached. This 
caused a consultation between the Master and the mate of the 
tug, one Mailhot, as to whether it would not be safer to get 
into that habour. It was decided that with the length of tow- 
rope which was out, the Whalen could not make that port in 
safety, the trouble alleged being that the approach was diffi­
cult to negotiate with a heavy scow in a south west wind, and 
that if the harbour was reached there was no space in it of 
sufficient depth to allow manoeuvering so as to bring both 
tug and tow to anchor in safety and afloat. Having arrived 
at that decision the Master kept past Port Hope, the steam 
pressure steadily diminishing, the wind and sea increasing 
meanwhile. About 10 p. m., when 21/j to 3 miles beyond Port 
Hope, the Whalen began to drift back though being driven with 
all the steam she had. An attempt was made to turn to star­
board for Port Hope. She was so light, her towing posts were 
so far back and her power so small that she could not be got 
to swing round and was unmanageable. In an endeavour then 
to turn to port so as to be able to return to Presqu’île, the tow 
rope caught in a chock on the quarter. This accident, according 
to the Master’s evidence, caused the tug to lose its power to 
turn, every effort being defeated by the awkward strain of the 
scow, while the diminishing power, and the violence of the wind 
aided to prevent the tug from overcoming the drag and to bring 
herself into the wind and turn. In consequence of this un­
fortunate situation and being of the opinion that the rope could 
not he got out of the chock owing to the space available in which 
to work being so limited that a sufficient force of men could not 
tackle it together, and because the vessels were on a leeshore. 
the Master decided to cut the scow adrift, and he did so. He 
then turned and reached Cobourg harbour before midnight. I 
accept the evidence given as to the restricted space at the stern 
rendering it very difficult, if not impossible, owing to the wind 
and sea to get any slack on the rope at 10 p.m., so as to enable 
the crew to extricate it from the chock.
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But I haxe «nm to the conclusion, after much consider.,:i.,n. 
that the Master of the Whalen cannot be absolved from 
genee in navigation nor can it be said that the tug was. the 
circumstances which occurred, and which might have ben tore- 
seen, adequate for the duty undertaken. While not con iced 
that his judgment was entirely wrong, as to the possibility of 
taking an unwieldly scow safely into Cobourg Harbour, I have 
no doubt that the situation at that time—6.30 p.m.—was such 
as to demand some definite decision by the Master as to wl.it his 
ultimate course should be. He noticed at 6.30 p.m. that the 
power was diminishing. The fact that he discussed his position 
when off Cobourg with the mate and had before his eye il, low 
barometer and the increasing wind and sea, rendered it in mv 
judgment reasonable that he should have made up his m ml as to 
what safety and good seamanship demanded. He ough to have 
realised that if Cobourg was impossible, Port Hope would In* so 
also, and that his only hope then would be to press ,,n for 
Toronto oi turn back. But the failure of power of which he 
was fully conscious, when opposite Cobourg, was as In* knew, 
bound to increase, and the likelihood of heavier weather should 
have aroused in him the certainty that he could not persevere 
very long on his course and might tie driven ashore if the steam 
pressure dropped much lower. In the circumstances in which 
he found himself at 10 p.m. with his tow rope fast in a chock 
and his power low and the tug failing to make progress or re­
spond to her helm, I cannot say that his act in cutting the rope 
was not justified. But I have heard nothing on his behalf to 
warrant me in holding that either off Cobourg or later until the 
last moment when the rope got fast, he could not have turned 
both tug and scow and made down the lake, favoured by the 
wind and the drift. This, in my view of the conditions I have 
described, was not only possible but advisable, and the length 
of tow rope was not any hindrance but rather a help in -xeeut- 
ing that manoeuvre. Added to the consideration of immediate 
safety was the fact that by retracing his course he would have 
had a chance of standing by the scow and keeping it off shore. To 
sum up my view, the weather, the barometer, and the increasing 
loss of power required action, either in seeking shelter or if he 
could not make a port by reason of his length of tow line, then 
by turning back when conditions were still favourable, thus 
taking advantage of the set of the wind and waves, and keeping 
the scow under his control. If, indeed, this alternative had 
been taken, it is entirely probable that when turned he would 
have been able to haul in some portion of the rope when the
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strain on it would be less, and if so to have resumed his course 
and gone into either Cobourg or Port Hope if he found that 
expedient more desirable.

I « annot see why this change was not decided upon. The tug 
is shewn to be an ocean vessel staunch and good. The difference 
between an attempt to turn at 10 o'clock at night and at 6.30 
p.m. is easily calculable, as the conditions were radically changed 
fur the worse as the evening wore on, apart from the jamming 
of the tow rope. In what he did the Master displayed, as 1 
see it. neither proper seamanship nor resource and he seemed to 
lack realisation of what would be likely to happen if he kept on 
his course during the night, while the power continued to de­
cline and the sea and wind got higher. The inability of the 
tug to maintain its horse power at an efficient figure is a very 
important factor. It was due either to want of capacity to 
develop or to maintain sufficient power in bad weather or to do 
so with the crew then on board. From the evidence I am forced 
to conclude that both factors were present on this occasion and 
that to continue safely on its course was more than the tug 
was capable of. There is an implied obligation in a contract for 
towage that the tug shall be efficient and properly equipped for 
the service. The Undaunted (1886), 11 P.D. 4(>. LJ. (P.) 
24,34 W.R. 686; the West Cock, [1911] P. 208, 80 L.J. (P.) 97.

A further failure on the following day, must be laid at the 
Master’s door. Being safely moored in Cobourg Harbour, his 
engineer and crew refused next morning to go out to seek 
for the drifting scow. The duty of a tug, when it has had to 
cut its tow adrift or has lost it through stress of weather, is to 
stand by so far as that can be done without actual peril to life 
or property. The White Star (1866), 1 A. & E. 68; see also 
Minnehaha (1861), 15 Moo. P.C. 133, 15 E.R. 444, 30 L.J. (P.) 
211, 9 W.R. 925. It is no excuse that it would have been 
difficult or even dangerous to try and secure the tow again, 
unless that result is clearly proved to be the reasonable con­
sequence of such an attempt. It was said that if the tug had 
gone out and found the scow, it would hardly have been pos­
sible to secure it, as the tow rope was floating with the scow and 
no other cable was available. Besides this it was urged that no 
man could have been landed upon the scow to make it fast, if a 
rope had been procured in Cobourg.

I do not deny the probable difficulty or the danger, but I do 
not think the excuse can be accepted at its face value, unless 
it is shewn that all reasonable efforts were made to do what was 
possible under the circumstances in the endeavour to render
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assistance. The reasons given for the absolute failure to make 
any attempt were, first, the refusal of the engineer and <• v to 
go out, and the absence of a tow rope. No evidence was given 
of any effort at all to supply the engineer’s place. This, in ease 
of emergency, should have been done by shipping a temporary 
substitute if available. There is nothing in R.S.C. 190(1. eh. 
113, Part VII., to prevent this in a tug of the size of the Whalen. 
The crew, if they disobeyed the Master’s orders, could not be 
compelled to do their duty. But others might be found in 
Cobourg. If any, even slight, evidence had been given that 
search was made for an engineer, sailors or rope, in the Port
of Cobourg, I would be bound to find that blame .....Id not
attach to the Master. But in the absence of such suggestion 
it is not reasonable to say that the duty which rested on the tug 
had become entirely impossible of performance. Equally so, I 
cannot accept the argument that had everything been done and 
the scow overhauled no man could have been found sufficiently 
agile to be capable of landing on board the scow and hauling a 
line aboard. Impossibility of performance must rest upon 
actual conditions and not upon the mere apprehension accom­
panied by the absence of even the smallest attempt to bring about 
a state of affairs favourable to whatever action necessity de­
manded. There is no doubt in my mind, upon the evidence, that 
the weather conditions on November 12, before the scow 
grounded, were such that if the tug had gone out with a tow- 
rope, a rescue would have been in all probability successfully 
accomplished. Incompetence and slackness vitiate what might 
be a good defence, and nothing has been proved from which it 
could properly be inferred that what could be done was done, 
nor has it been shewn that those in charge of the tug were 
exonerated by conditions which they could not control, so as to 
avoid responsibility for contributing by inaction to the sub­
sequent loss of cargo and injury to the scow.

In this connection I must refer to the entry in the log under 
date November 12, made by the mate, which is as follows:—

“Nov. 12. (Gale south-west too big for going outside”). In 
the witness box the mate stated that he made this after mid­
night of the llth-12th November, when the tug arrived in 
Cobourg. If so, what he did was contrary to sec. 243. sub-sec. 1. 
of the Canada Shipping Act, R.S.C. 1906, eh. 113. I am unable 
to accept his testimony as truthful, or if truthful, that the entry 
was not intended to mislead. It is so extremely unlikely that 
the writing up of the log of November 12 would be done l»efore 
the day had well begun, or if made at night, that it would have
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referred to the impossibility of going out during the whole of Can. 
the succeeding 24 hours. It was doubtless intended to make 
evidence for the crew and for the owners ami vo be read as if * 
made at a later hour, after the refusal of the crew had to be M. F. 
concealed. I shall direct the Registrar to report to the l)e- Wl,*ut" 
part ment having to do with the licensing of ship’s officers the Point Axnr 
circumstances surrounding this entry and my finding thereon. Qrarbiim

The result of the foregoing is that I find that the Whalen was Lm 
negligently navigated by her Master and that he failed to take 
any reasonable steps towards endeavouring to secure the scow 
and its cargo on the day after its abandonment. I also find that 
the tug lacked capacity to accomplish the task undertaken by it 
in the weather conditions which ought to have been expected in 
November in that it could not sustain sufficient steam pressure, 
a condition aggravated by the inefficiency of the crew.

There remains a somewhat more difficult question to lie 
determined, namely, whether the owners arc entitled to limit 
their liability under R.8.C. 1906, ch. 113, sec. 921 (d.). That 
section applies to a towage contract. Wahlberg v. Young 
(1876), 45 L.J. (C.P.) 783, 24 W.R. 847; Fullum v. Waldie 
(1909), 12 Can. Ex. 325.

The condition is that the damage which happens by reason 
of the improper navigation of the ship shall tie without the 
owners’ actual fault or privity. The cause of the loss in 
question here was not only the negligent navigation, in the 
popular sense of the term, of the Master, but was also due to what 
I have called the want of capacity to maintain sufficient steam 
pressure and also to the incompetency of the crew' to bring out 
the best results of which the boilers were capable. The accident 
of the jamming of tow ropes by reason of the action of both 
tug and tow in a heavy sea, which finally led to the abandon­
ment. brought about a crisis due to the gradual failure of power.
It was argued that these matters in the peculiar circumstances 
of this case, occurred without the owmers’ actual fault or privity, 
both in law and in fact. Among these circumstances are the 
provisions of the contract. This names only “barges” and it 
is urged that to tow a scow was outside the scope of the owners’ 
engagement, nor could it have been foreseen by them and so 
could not have been provided for. There is force in this con­
tention if the facts support it. At the trial leave was asked 
by the plaintiffs to amend by claiming reformation of the con­
tract so as to make it express the true bargain. I then intimated 
that reformation did not seem to be necessary but on reflection 
I have come to the conclusion that the plaintiffs may, if they 
desire it, so amend that upon their doing so, the contract should
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be reformed quantum valeat by adding the words “and scows” 
after the word “barges.” The evidence makes it clear that 
these words were omitted by inadvertence, to use the language 
of Mr. T. R. Kirkwood, and also that he knew the equipment 
of the plaintiffs included “scows” and that the XVhalvn was 
intended to do for the plaintiffs the work done by 
Russell’s tug Lakeside, whose place this tug was to take, and 
I so find. I am not convinced that reformation is strictly 
necessary as this action does not depend wholly upon a bn h of 
the agreement to tow but may succeed irrespective of tin- con­
tractual relationship. But as the defence was permitted to set 
up a claim to limit liability on any application made 2 days 
before the trial, it seems only fair that the plaintiffs should lie 
allowed to assert that the true bargain should be the condition 
under which that limitation should be determined. Had the 
facts appearing at the trial been before me when granting 
leave to set up sec. 921 I should have made this a term of grant- 
ing that leave. Irrespective of this relief I am of the opinion 
that the owmers cannot successfully assert want of actual fault 
or privity. Improper navigation is not restricted to what hap­
pens while afloat; it may include antecedent matters which 
reaching in effect into the voyage, so control the navigation 
attempted as to permit it to be rightly described as improper. 
In the Warkuorth (1884), P.D. 145, at p. 147, 53 L.J. (P.) 65. 
33 W.R. 112, Lord Esher, M.R., said that “all damage wrong­
fully done by a ship to another whilst it is being navigated, 
where the wrongful action of the ship by which damage is 
done is due to the negligence of any person for whom the 
owner is responsible is comprised within the statute.” In that 
case the collision was caused by the ship’s steering gear failing 
to act at a critical moment, due to the negligence of a person on 
shore employed by the owners in overlooking the machinery. 
Sc- also Dlmm—d, 11906] P. 282, 76 L.J. (P.) 10, and 
Admiralty Law, p. 163.

The owners themselves selected this tug to do the plaintiffs' 
work. The correspondence makes this plain; their descriptions 
and their proffers before the contract was made indicate very 
clearly that this vessel was virtually warranted to be fit to tow 
whatever the plaintiffs had been in the habit of entrusting to 
tug boats. The Master was given definite instructions that he 
should take his orders from the plaintiffs and the owners did not 
suggest any limitation on these orders. It was of course open 
to the Master to decline a job for which his tug was not fitted, 
but that would not be because the owners had so directed him,
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but would have rested upon a personal election not to undertake 
too hazardous an enterprise. His not refusing, but accepting 
the tow was, so far as the owners are concerned, in line with 
their instructions to him. Where a principal gives open in­
structions he cannot restrict them after the event and if they are 
ambiguous he is bound by the construction placed upon them 
by his agent. In this case if the tug was insufficiently equipped 
ami manned for the duty undertaken by their agent, or was 
structurally unsuited to its probable requirements, the owners 
cannot set up that what he did was so far outside what he was 
entitled to do that they would not in law be privy to it. And 
upon the contract, as reformed, there can be no doubt, that they 
must stand to the plaintiffs in the position of supplying a vessel 
unable to perform its task through want of sufficient power 
and suitability in structure, as well as through lack of a cap­
able and efficient crew. The restricted space in which the 
work of firing and clearing away the ashes had its effect in 
reducing the power. Whether the remark made by Kirkwood 
as to which I accept the evidence given on behalf of the plain­
tiffs in reply, referred to the better staying qualities and boiler 
efficiency or to the structure and layout of the sister tug Metax 
or to its crew, makes little difference. It discloses knowledge 
that there were defects in the Whalen or want of proper sea 
manlike qualities in the crew, and brings it directly home to 
the owners who must accept such responsibility as that knowl­
edge casts upon them. The Republic (1894), 61 Fed. Rep. 109. 
affirming (1893) 57 Fed. Rep. 240. If nothing appeared in the 
ease but the negligent navigation of the Master due to his want 
of decision and failure to use proper judgment as to what 
should have been done or the inefficiency of the crew and their 
refusal to do their duty, the owners would have a valid excuse 
under sec. 921. But the other matters raise quite a different 
question.

The statutory provision enabling liability to be limited in 
case of loss by improper navigation casts the onus on the own­
ers of shewing that what occurred was without their actual 
fault or privity. Grain Growers Export Co. v. Canada Steam­
ship Unes (1917), 43 O.L.R. 330. But if the damage arose 
because they had furnished a vessel which was not fitted for the 
task it undertook, and so caused the navigation to be improper 
navigation, then the section does not protect them. Incapac­
ity to tow efficiently or to manoeuvre properly due to want of 
sufficient motive power, or want of suitable space to work in 
dheti the navigation of the tug in Mich a manner that it can­
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not be said that what occurred was without the actual fault or 
privity of the owners.

It appears that the Kirkwood Steamship Lines were man­
aging the Whalen and other vessels, and in this case, ns ap­
pears by the two telegrams produced, stood in relation io the 
registered owner, T. M. Kirkwood, in this particular niter, 
prise, as partners and equal sharers of the profits either of 
operation or sale. Neither, therefore, can be permitted to take 
advantage of the limitation clause in the statute. Ilio/lm v. 
Sutherland (1881), 7 Q.B.D. 160, 50 L.J. (Q.B.) 567, 2!) W.R. 
867. I hold that this defence fails and that limitation of liabil­
ity cannot be ajlowed.

There will be judgment reforming the contract as indicated 
and condemning the Whalen in damages, to be ascertained by 
the Registrar in Toronto, for the loss of the cargo of the scow 
and for the costs of the repairs to the scow and such other 
damages if any as follow upon the liability declared. The 
counterclaim will be dismissed with costs. The defendants will 
pay the costs of the action and counterclaim up to anil includ­
ing the trial forthwith and the costs of the refc. ence after the 
report is made.

I am indebted to each of the counsel for the speed ami skill 
with which they conducted their side of the case.

The judgment of Audette, J., on appeal from Ilodgins, 
L.J.A., is as follows:—

This is an appeal from the Local Judge of the Toronto Ad­
miralty District, in an action in rem, for injury to tin plain­
tiff’s scow No. 2, and for the loss of her cargo, when the scow 
was cut adrift on the night of November 11, 1920, when be­
yond Port Hope, on Lake Ontario.

The details of the case are clearly and abundantly set out 
in the reasons for judgment of the trial Judge and I am there­
fore relieved from the necessity of repeating them here on ap­
peal. In the view I take of the case, the controversy resolve* 
itself into a very small compass.

As I have already had occasion to say, sitting as a single 
Judge, in an Admiralty appeal from the judgment of a trial 
Judge, that while I might, with diffidence, feci obliged to differ 
in matters of law and practice, yet as regards pure questions 
of fact, I would not be disposed to interfere with the Judge 
below, unless T came to the conclusion that it was clearly er­
roneous. Fraser v. S.S. Aztec (1921), 63 D.L.R. 543, 20 Can. Ex. 
450.

The Supreme Court of Canada further held that when a dis-
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putnl fact involving a nautical question (such as the one raised 
in this case) with respect to what action should have been taken 
immediately before the accident, is raised on appeal, the decree 
of the Court below should not be reversed merely upon a bal­
ance of testimony. The Picton (1879), 4 Can. K.C.R. 648.

The trial Judge in the present case has had to pass upon 
testimony of a very important nature and in respect of which 
there is much conflict; but on the other hand he has had the 
opportunity of hearing and seeing the witnesses and testing 
their credit by their demeanor, under examination before him. 
In these circumstances he disregarded the testimony of some 
of them whom he disbelieved. Hiekmann v. Thierry (1896), 
14 R.P.C. 105 ^Dominion Trust Co. v. New York Life Ins. Co. 
44 D.L.R. 12, [1919] A.C. 254 88 L.J. (P.C.) 30. Therefore 
with his findings upon the facts, I will not interfere.

The only question which calls for special consideration is 
that of the statutory limitation of liability to $38.92 for each 
ton of the vessel’s tonnage, in the case provided for by sec. 
921 of the Canada Shipping Act, R.S.C. 1906, ch. 113.

The solving of the question is not without difficulty. Num­
erous cases were cited at Bar by counsel respectively upon the 
point of law. The cases most stressed were that of Wahl berg 
v. Young (1876), 45 L.J. (C.P.) 783, 24 W.R. 846; Putlum v. 
lb oldie (1909), 12 (’an. Ex. 325; and McCormick v. Sincenncs- 
ScN aught on (1918), 47 D.L.R. 483, 19 Can. Ex. 35. This last 
case was carried on appeal to the Supreme Court of Canada 
and the reasons for judgment of the Judge of that tribunal 
were much discussed and relied upon. This judgment on ap­
peal. important as it is, for some reason unknown, has not been 
reported.

All of the cases cited, and especially those specifically men­
tioned are distinguishable on the facts from the present case 
in that the owners of the defendant ship here expressly made 
themselves privy to all that occurred after the tug had cut 
the scow adrift and had sought shelter in the haven for the 
night. I refer to the fact creating this privity below.

Accepting, as I do, all findings upon what occurred before 
the scow was cut adrift and when the tug put in Cobourg for 
the night, we face the other phase of the case, wherein arose 
the question as to whether or not on the following day the tug 
did her duty and acted with proper seamanship when she did 
not go out to rescue the scow. It appears from the evidence 
that while it was blowing on the 12th, that it was far from 
blowing a gale, or that there was a wind blowing that would
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justify a vessel of 84 ft. not going out. It would seem to be 
a case of funk. No one at trial seems to have assumed the im­
possible task of justifying this conduct.

Now, on the day following the cutting adrift of the scow, 
the emergency arose, constituting a concrete duty upon the 
crew, to avoid the consequences of the negligent events of the 
first day ; to avoid the result, as found by the trial Judge, of 
an antecedent negligence. And, between the first day and the 
end of the second day, a time came when the happening of tie- 
casualty could have been avoided and in what happened on 
the second day the owners of the vessel clearly became privy 
as appears by their telegram to the captain, which reads as fol­
lows, viz. :

“Montreal, Nov. Ilf WO.
Captain Henry Malette,

Tug Mary Francis Whalen,
Cobourg, Ont.

Point Anne Quarries wire that you threw scow adrift with­
out reason and that scow still floating and you refuse to go for 
it. If you can save this scow without risk to your tug do so.

Kirkwood Steamship Line."
Another telegram to the same effect, is sent, on the same day. 

by the defendants to the plaintiff.
The owners had control over their tug and crew ami exer 

cised it by that telegram. They thereby became privy to and 
partakers in responsibility with all its legal consequence- in re 
spect to all actions taken by the tug on November 12—actions 
which resulted in the scow being allowed to run aground and 
become a wreck. This happened for want of the tug running 
out from Cobourg in weather which, under the evidence, should 
not justify keeping in harbour or haven a vessel like the 
Whalen. The telegram contains the words “without risk to 
your tug.” But the evidence establishes that there was no 
storm prevailing on the 12th—far from it. There is always 
some risk inherent to navigation, and this seems to have given 
rise to the doctrine popularly called “perils of the sea." un­
derstood in its more extended sense as covering all accidents 
on the wrntery plane. Todd & Whall’s Practical Seamanship, 
(p. 249), impliedly recognising that risk, say that a mariner 
must always be ready for a “sea-fight.”

It appears from the evidence that from the morning of the 
12th to the morning of the 13th, the scow could and should 
have been easily saved. Captain Malette himself repeatedly 
stated that there was no danger for his tug to navigate in that 
weather and that “she could winter out there.”
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Now, after the tug cast the scow adrift and sought comfort 
rather than necessary shelter in the harbour of Cobourg, there 
is no doubt that there came a time when the impending catas­
trophe could have been averted—but for self-created incapac­
ity on behalf of the defendants—and the negligence which 
produced a state of disability, in which the crew and the own­
ers contributed, is in very truth the efficient, the proximate, 
the decisive cause of the mischief. Brenner v. Toronto R. Co.

IS O.L B. US; MJC. EUetrii B. <'<>. r. Lmek, U DX B.
4. at p. 10, 20 C.R.C. 309, [1916] 1 A.C. 719.

In the circumstances of the case the statutory limitation of 
liability cannot be applied or allowed.

Under the evidence considered in its ensemble, weighing its 
conflict to the best of my ability, I am of opinion that the 
Judge, who had the additional advantage of seeing and hear­
ing the witnesses and so testing their credibility, has come to 
the proper conclusion, and I hereby affirm the judgment pro­
nounced on April 7, 1921, on all issues and dismiss the appeal 
with costs. However, seeing that no additional costs weie in­
curred in the consideration of this appeal, upon the counter­
claim, there will be no costs to either party upon the issue of 
the counter claim.

.4. It. Holden, K.C., for appellants.
S. (\ Woods, K.C., and O. M. Jarvis, for respondent.
Davies, C.J.:—After having given the facts of this case ami 

the evidence a great deal of consideration, I have reached the 
conclusion that the reformation made by the trial Judge ante, 
p. 545, 21 Can. Ex. 99, of the written contract contained in 
the letter of the respondent plaintiffs to the appellant dated 
October 27, 1920, by the addition thereto of the words “and 
scows" after the word “barges” cannot be upheld, and that 
the towing contract must be read and be held to have been as 
stated in the plaintiffs’ letter covering barges only. The letter 
reads as follows:—

“Pointe Anne Quarries Limited.
Toronto, Ont., Oct. 27th, 1920.

The Kirkwood Steamship Line,
14 Place Royale, Montreal, Que.

Dear Sirs :—
This will confirm arrangement made with your Mr. T. R. 

Kirkwood this morning, whereby you agree to send the “M. F. 
Whalen” to tow our barges between Pointe Anne, Presqu’isle 
and Toronto at the following rates :—
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From Pointe Anne to Toronto-
General Business 75c. per yard. Crib filling stone filiv. per 

yard.
From Presqu’ Isle to Toronto—
General Business 60c. per yard, Crib filling stone 7."><•. per 

yard.
It is understood that the tug will take her towing orders 

from the Superintendent Mr. Thompson, taking down whatever 
is light at this end and bringing up what is loaded at the 
quarry end; we to look after fuelling arrangements and pur­
chase of supplies.

(Sgd.) J. F. M. Stewart, Manager.”
J.F.M.S./ET.

In the absence in the above letter of the words added by the 
trial Judge I do not think this action against the defendants 
would lie at all as the tow scow damaged was not under any 
construction a barge. There is a broad and well understood 
distinction between the two; the “scow” not having any rud- 
der or steering gear or crew. So the contract as altered or 
amended or reformed by the trial Judge was a much more on­
erous one on the tug and its owners than that entered into by 
the appellants.

The difference between a barge and a scow is fully explained 
by Kirkw'ood, the appellants’ manager, in his evidence. “One 
(the barge) has a rudder which steers it, making it sure of 
navigation, towing behind, and. the other (the scow) has no 
rudder, is square built and as Mr. Lambert, the naval archi­
tect and marine surveyor, testified is ‘a very lumbering awk 
ward heavy built boat’ and a very tough proposition for towing 
in any case and ‘in rough weather tougher still.’ ”

The defendants sent their tug the M. F. Whalen specifically 
named in the contract to Presqu’isle to carry it out giving the 
captain instructions as provided in the contract to lake his 
orders from the plaintiffs’ superintendent Thompson. The 
captain obeyed his instructions and Thompson attached a lad­
en scow to the tug instead of a barge. The captain knew noth­
ing of the terms of the contract. The fact that Thompson at­
tached a loaded scow which wras not within the contract can­
not make or create a new and more onerous contract as against 
the defendants.

I have reached the further conclusion that even if the re­
formation of the contract by the trial Judge is justified on the 
evidence, sec. 921 of the Canada Shipping Act R.S.C. 1906, ch. 
113 applies to and limits the owners’ liability in tl is action.
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That section limits to an aggregate amount not exceeding 
$38.92 per ton for each ton of the ship’s tonnage the liability 
whenever inter alia “without their actual fault or privity” 
any loss or damage is, by reason of the improper navigation of 
such ship caused to any other ship or boat or its cargo. I am 
clearly of the opinion that in this case there was no such actual 
failli or privity on the part of the owners of the tug which 
caused the damage complained of and in my opinion their lia­
bility. even under the reformed contract, must be limited to 
$4,389.01, and the judgment appealed from amended accord­
ingly.

The tug was as I have before mentioned, specifically named 
as the one defendants were to send to carry out the contract. 
If the loss oh damage sued for occurred by reason of the im­
proper or wrongful navigation of the tug that is just such a 
case as the statute expressly mentions and was intended to 
cover and even assuming the contract to have been rightly 
amended or reformed, 1 cannot see how the specific thing, the tug 
M. F. Whalen, having been selected and agreed to by the par­
ties and named in their contract as the tug to be sent, her al­
leged unsuitability for the work the contract provided for her 
to do can be successfully argued as a reason for refusing the 
statutory limitation of liability.

In an ordinary contract of towage when the tug is not speci­
fically named there is an implied obligation that the tug shall 
be efficient and properly equipped for the service required. Set* 
Tin i ndmmtoi (19M), 11 PJ>. 4f>, 66 Li. (P.) 64, :i WJL 
686; The West Cock, [1911] P. 208, 80 L.J. (P.) 97, cited and 
relied upon by the trial Judge. But these two cases relate to 
general contracts to supply tugs for towage purposes and do 
not apply to contracts where a tug is specially named and 
agreed upon as was the case in this action.

The trial Judge based his judgment for an unlimited liabil­
ity on the part of the defendants, the Kirkwood Steamship 
Lines and T. R. Kirkwood, for any deficiency that might be 
found in the amount owing to the plaintiffs after crediting them 
with the net amount realised by the sale of the tug M. F. 
Whalen upon first, the want of proper seamanship and resource 
on the captain’s part, and, secondly, “the inability of the tug 
to maintain its horse power at an efficient figure” which in­
ability he thought was due “either to want of capacity to de­
velop or to maintain sufficient power in bad weather or to do 
w with the crew on board” and he concluded that both factors 
were present on the occasion in question.
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An I have already stated, the defendant owners’ liability for 
damages arising from the improper or wrongful navigation of 
the tug by the captain and crew which are without the nwtiers' 
fault or privity clearly come within the statute. With _anl 
to the second ground of the judgment, the want of capanty of 
the tug to maintain sufficient horse power in the bad \vather 
experienced, I am of the opinion that the implied rule m obli- 
gat ion which applies in an ordinary contract of towag. that 
the tug supplied should be sufficient as regards seaworthiness, 
equipment and power to perform the service she undertakes 
in weather and circumstances reasonably7 to be expected, does 
not apply to this case of the contract for the specially men­
tioned tug, the M. F. Whalen. (Bucknill, The Law Relating to 
Tug and Tow, 1913, p. 18 “where a contract is made with 
reference to a specific thing, qualities in that specific thing 
which are in fact absent will not be implied by law. A tug 
cannot increase her size or power, and if a ‘named’ tug is en­
gaged to tow, there is no implied warranty by the tug-owner 
that the tug is different from her real nature, and the other 
contracting party must be taken to know the size ami power 
of the tug which he has selected as the instrument of the tow- 
age.”)

See also Robertson v. Amazon Tug Co. (1881), 7 Q.B.I). .'>98, 
51 L.J. (Q.B.) 68, 30 W.R. 308, Court of Appeal.

Brett, L.J., at p. 606, * * * * “When there is a speci­
fic thing, there is no implied contract that it shall be reasonably 
fit for the purpose for which it is hired or is to be used. That 
is the great distinction between a contract to supply a thing 
which is to be made and which is not specific, and a contract 
with regard to a specific thing. In the one case you take the 
thing as it is, in the other the person who undertakes to supply 
it is bound to supply a thing reasonably fit for the purpose for 
which it is made.”

Bramwell, L.J., dissented upon another point, but In- also 
dealt with this question as follows at p. 602:—

“Now the plaintiffs’ complaint was not that the vessel was 
unfit for the voyage and work; that it was not properly built 
or strong enough. Nor did he complain that the machinery or 
boiler was inadequate, not of the best make, or a good make, or 
strong or large enough. Had such been his complaint, then 
I think it ought to have failed because his engagement was 
with respect to specific things, and he took them for better or 
worse.” * * * *

See also Marsden, Collision at Sea, pp. 181, 186 and 187, 77k'
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XYark worth (1884), 9 P;D. 145, 53 L.J. (P.) 65, 33 W.R. 112; 
The Diamond, [1906] P. 282, 75 L.J. (P.) 90.

ïdint.ton, J.:—This appeal arises under the following cir­
cumstances:—The owners of the appellant were desirous of sel­
ling her to respondent and negotiations opened by the son of 
the owner of the appellant with that in view had, after con­
versations with some one on behalf of respondent and corres­
pondence with respondent in course of which he wrote, on Sep­
tember 11, 1920, a long letter describing her and a sister ship 
in laudatory terms and at the conclusion thereof, says:—

“They will stand very heavy weather, and therefore will not 
lose any money on that score. They are certainly an excep­
tional bargain at the price which of course, is subject to being 
unsold.”

That was followed by a submission to him of an account of 
what another vessel owned or managed by one Russell had done 
in the month of August from which it appears that said vessel 
had been engaged by respondent in the service it required and 
that set forth 14 trips of towing service of which 10 were tow­
ing scows and only 4 for towing barges.

Then ensued the bargain now in question which evidently 
was intended as a test of the suitability of the appellant for 
such a service as now in question.

Using that as a basis or rather guide of what might be rea­
sonable in regard to charges for such an experiment, the said 
representative of the appellant’s owner and the agent or re­
spondent orally agreed upon the terms upon which she should 
do towing service for respondent.

Thereupon the respondent’s agent dictated to a stenographer 
the following:—[See judgment of Davies, C.J., ante pp. 557-8]

It is to be observed this is not signed by anyone on behalf 
of the appellant but seems to have been given as evidence of 
the oral contract that preceded it.

It was argued before the trial Judge that the word “barges” 
did not include “scows”. At first be seemed of the opinion 
that it would cover the towing of scows. But later allowed 
an amendment by way of reforming the contract, as he ex­
pressed it, and evidence was directed to that which taken with 
what appears above clearly demonstrated that towing of scow»» 
as well as barges was understood to have been the bargain in 
fact.

There was a conflict of evidence between the agent of ap­
pellant’s owner and the signer of the above memo, as to wheth­
er scows as well as barges had been mentioned.
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The trial Judge accepted the latter's version of the fuit*, 
disregarded that of appellant's agent, and allowed the re; mm. 
tion of the contract, if such necessary to maintain respon nt * 
action, for evidently in his own opinion it was not.

It seems to me not only from the foregoing hut from that 
to which I am about to refer, that the evidence is oven •lm- 
ingly against appellant on this point.

Not only did the appellant entering upon the service . ,-ept 
the duty of towing two barges, hut towed also the scow with, 
out any remonstrance as to the latter liefore towing tin scow 
now in question but also when the Master of the appelhmt cut 
loose her tow in a storm and went into port and refused to 
go next day after it when the storm had abated, there ensued 
the following correspondence by telegraph.

The Master of the appellant early on the day following his 
cutting the scow adrift sent the following

“Cobourg, Ont., Nft. 12.
Kirkwood Steamship Lines. 14 Place Royale, Montreal, (jue.

Lost scow last night nbout two miles west Port Hope smith 
west gale. H. Mallette.

Filed June 4th, 1921.
C.M., R.E.C."
That was apparently followed by a message from respondent 

as follows:—
“Toronto, Nov. 12-20. 

Kirkwood Steamship Co., Montreal, Que.
Whalen threw big scow adrift off Port Hope twelve last 

night. Absolutely no reason except Capt. not control hi* crew. 
Scow still floating and have sent steamer from here lmt cannot 
reach scow till dark. Whalen in Cobourg wind off slum- and 
crew refuses to go for scow.

Pointe Anne Quarries Ltd."
And that in turn by the following:—

“Montreal, Nov. 12, 1920.
Captain Harry Mallette,

Tug Mary Francis Whalen,
Cobourg, Ont.

Point Anne Quarries wire that you threw scow adrift thout 
reason and that scow still floating and you refuse to l for it. 
If you can save this scow without risk to your tug do :

Kirkwood Steamship Line.
Which was followed by the following

“Toronto, Ont., Nov. 12-2<h 
Kirkwood Steamship Line. 14 Place Royale, Montreal
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The scow the Whalen lost was built last year and cost over 
thirty thousand dollars. She carried a cargo worth twenty-five 
hundred dollars. No reason why tug should not get it and 
you should give Captain orders to this -ffect.

Point Ann< Quarries Ltd.”
And again replied to by the following:—

“Montreal, Nov. 12, 1920.
Point Anne Quarries Ltd., McKinnon Bldg., Melinda St., To­

ronto, Ont.
Wire received T. R. Kirkwood leaving for Cobourg first train 

to investigate have wired Captain to save scow if at no risk 
to tug.

Kirkwood Steamship Line.”
And the man who pretends he never would have undertaken 

to tug a scow with the appellant followed all the foregoing by 
an expensive trip to find out what became of this scow.

And in all this not a word of remonstrance or objection to 
the towing of a scow, though he pretends he contracted only 
to tow barges, whatever that may mean in English.

It requires more than usual boldness in face of such recog­
nition of duty to try to support the contention that someone 
later on no doubt suggested as to “scows” not being covered 
by the generic word “barges.”

Such a surprising suggestion has induced me to look up the 
meaning of the words “barge” and “scow.”

I find in the Century Dictionary the following, of many 
meanings:—

“Marge. 1. A sailing vessel of any sort. 2. A flat-bottom­
ed vessel of burden used in loading and unloading ships, and, 
on rivers and canals, for conveying goods from one place to 
another.”

Scow. 1. A kind of large flat-bottomed boat used chiefly 
as a lighter; a pram.— 2. A small boat made of willows, etc., 
and covered with skins; a ferry-boat.”

Murray has the following:—
“Marge. 1. A small sea-going vessel with sails; used sped- 

fcall g for one next in size above the Balinger, and generaJIg as 
—Shi]), vessel (in which use it is now superseded by Hark) 
Obs. (except when historians reproduce it in a specific sense).

2. A flat-bottomed freight boat, chiefly for canal and river- 
navigation, either with or without sails; in the latter case also 
called a lighter; in the former, as in the Thames barges, gen­
erally dandy-rigged, having one important mast.”

There are besides these two leading meanings in Murray five
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others which shew how comprehensive the word “hair n, 
and how it has been applied to a great variety of vess by 
no means consistent with the local application of the t< u as 
suggested herein. Then follow illustrations from many nth- 
ora.

Illustrative of what I have just said the following appear# 
in the Encyclopedia Rritanniea, descriptive of a “barge

“Barge. Formerly a small sailing vessel, but now gei. rally 
a flat-bottomed boat used for carrying goods on inland navi­
gations. On canals barges are usually towed, but ire some­
times fitted with some kind of engine ; the men in elm • of 
them are known as bargees. On tidal rivers barges are often 
provided with masts and sails (‘sailing barges’) or in default 
of being towed, they drift with the current, guided by a long 
oar or oars (‘dumb barges’). Rarges used for unload in.', or 
loading, the cargo of ships in harbours are sometimes called 
‘lighters’ (from the verb ‘to light’—to relieve of a load i. A 
state barge was a heavy, often highly ornamented vessel used 
for carrying passengers on occasions of state ceremonial^ The 
college barges at Oxford are houseboats moored in the river for 
the use of members of the college rowing clubs. In New Knjr- 
land the word barge frequently means a vehicle, usually cov­
ered, with seats down the side, used for picnic partie> or the 
conveyance of passengers to or from piers or railway statinm*."

And no meaning is found in that work for the word ' scow."
The word “scow” appears in Murray as a “large flat bottom­

ed lighter or punt,” and a number of meanings cited from 
different authorities but nothing to justify the local description 
presented in argument herein.

It would seem from the evidence that there must be a local 
form of English and if that is resorted to and to be relied upon 
I prefer the conduct of the parties as above set forth as ex­
planatory of what was intended by the use of the word “bar­
ges.”

I agree, in regard to other points made, fully with ti c rea­
soning of the trial Judge ante p. 545, 21 Can. Ex. ami 
Audette, J., in appeal, ante p. 554, 21 Can. Ex. 114. bu have 
thought it well to develop the foregoing as my own way of 
looking at what in the argument I found seemed to me rather 
a remarkable contention.

The appeal should be dismissed with costs.
Duff, J.:—I am unable to say that the conclusion 1 have 

reached in this case is entirely satisfactory to my own mind. 
I can only say that of the three possible results, each one of
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which has met with acceptance by one or more members of this 
Court, that conclusion appears to me to be supported by the 
weight of argument. The first point for examination is whether 
the express contract between the parties is to be considered as 
embodied in the letter of October 27 signed by Stewart,, the 
manager of the respondent company and addressed to the own­
ers of the appellant ship whom I shall refer to as the appel­
lants. That letter was dictated on the day of its date by Ste­
wart in the presence of Kirkwood, the appellants’ manager. 
Beyond question it was, as Stewart explicitly says, intended to 
record the arrangement between the two parties and it was dic­
tated by him, as already mentioned, in the presence of Kirk­
wood as embodying that arrangement and it was afterwards re­
ceived and accepted by Kirkwood as the authentic record of it.

This document therefore prima facie constitutes the exclus­
ive evidence of the contract between the parties. On Indialf of 
the respondent it has however, been contended that in truth the 
contract was something different ; that the parties had agreed 
upon a contract in different terms and that it was through the 
common mistake of l>oth of them that the letter does not ex­
press the terms of the bargain they had concluded. This con­
tention raitfes perhaps the most important issue on the appeal. 
Before proceeding to discuss it, I quote the letter, which is as 
follows:—

[See judgment of Davies, C.J., ante pp. 557-8]
The respondent company says that the agreement was one 

to tow scow's and barges and that it was by mistake that Ste­
wart used the words “to tow our barges” when to express the 
meaning of the parties the words should have been “to toxv 
our barges and scows.”

I refer for a moment to the suggestion that the word 
“barge” is in itself sufficient, that it denotes “scow” as well 
an “barge.” The distinction is drawn very clearly in the evi­
dence.
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What is more important to note is this: The evidence of 
Stewart, that of Lambert as well as that of Kirkwood establish 
(and indeed I should be surprised to hear it disputed) that the 
distinction is one regularly observed in common speech and 
Stewart gives point to this by insisting that during the inter­
view at the conclusion of which the letter was written scows 
were specifically mentioned and that the distinction between 
barges and scows was present to the mind of Kirkwood as well 
as his own and implies that the word “barge” would not have 
been used by either of them as a common term designating
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scows as well as barges. In answer to a request for an explan­
ation of the terms of the letter he says:—“I dictated i- and 
there is no explanation except that that is the way the letter 
was written. It don’t convey the intention.”

The evidence negatives decisively this suggestion as to the 
Point Anne scope of the word “barge.”

^ My conclusion is that on this issue (as to the terms -1 the
__ 1 contract) the respondent company fails. I shall first vo my

nuir, j. reasons based upon the record as presented to us before ills-
cussing the judgments in the Exchequer Court. This I think 
is the more convenient course because I think effect on: lit not 
to be given to the findings of the two Courts below. This is 
not a case falling within the general rule which gives an almost 
conclusive effect to such concurrent findings for reasons which 
will be discussed later. Before proceeding to discuss tin facts 
it should be observed that the proposition of the respondent* 
in the form it ultimately assumes is this: That the appellants 
warranted the sufficiency of the tug “Whalen” for all the pur­
poses of their business in the transport of stone from their 
quarries at Point Anne to Toronto and that this included a 
warranty of sufficiency to tow a scow of the type of that Inst 
carrying a burden of 1875 yards of stone in the heavy weather 
of November.

By their statement of claim the respondents rest< I their 
cause of action upon the contract of October 27, para*. 2 and 
3 being in the following terms:—

“2. On October 27th, 1920, a contract was entered into k- 
tween the plaintiff and the owners of the ship M. F. Whalen, 
an ocean going steam tug of 200 I.H.P. registered at Halifax, 
for towage by the M. F. Whalen, of the plaintiff’s barges, light 
and loaded, between Point Anne, Presqu’ile and Toronto.

3. On the 11th day of November, 1920, in pursuance of the 
said contract, the M. F. Whalen left Presqu ’ile for Toronto at 
about 7 a.m. having in tow a barge of the plaintiffs hit i n with 
a cargo of stones. The tow was under control of tin* M. F. 
Whalen and the latter was manned and controlled by the ser­
vants of the owners of the M. F. Whalen and no offi« agent 
or servant of the plaintiff was on board either the M. F. Whalen 
or the tow.”

The appellants by their statement of defence set up tin» writ­
ing of October 27, and denied that under the contract thereby 
disclosed they were under any obligation to assume the towage 
of scows. At the trial the letter of October 27 wa first put 
in by the defence and it was only in rebuttal that re ; indents
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produced the evidence of Stewart who signed the letter, to the 
effect that the agreement between himself and Kirkwood in the 
interview on October 27, was an agreement to tow scows as well 
as bargee. During the cross-examination of Kirkwood counsel 
for the defence objected to cross-examination on the ground 
that the contract spoke for itself and that matter dehors the 
contract was inadmissible. The trial Judge overruled the ob­
jection apparently taking the view that as some evidence of this 
character had been received without objection it was too late 
for the appellants to insist upon the contract as it stood and 
thereafter the trial proceeded upon that footing. At the con­
clusion of the evidence counsel for the respondents asked for 
leave to amend by adding a plea for rectification. This ap­
plication was reserved by the trial Judge and granted foy him 
in giving judgment in the action.

In discussing the point now under consideration it ought 
to be unnecessary to observe that where the parties have fin­
ally reduced their agreement to writing, a writing, that is to 
say which is intended to be the record of the agreement be­
tween them, it was not at common law competent to either of 
them to resort to previous negotiations or contemporary con­
versations or other matters for the purpose of varying or ad­
ding to its terms as expressed in the writing ; and where the 
language is unambiguous, that is to say, capable of only one 
necessarily exclusive signification that it was not competent 
to refer to such extraneous matter for the purpose of giving 
colour to the plain meaning of the document. As Lord Bram- 
well, then Bramwell 13. said in 1Vake v. Harrop (1861), 6 II. 
k X. 768 at p. 775, 158 E.R. 317, “They put on paper what 
is to bind them, and so make the written document conclusive 
evidence between them.” The rule is obviously not a technical 
rule. It is founded upon the highest considerations of conven­
ience and the value of it could hardly be better illustrated than 
by a case such as this where two men of affairs thoroughly ac­
customed to transacting business, meeting after a negotiation 
with the object of making an agreement upon business which 
had been the subject of full consideration by each and after 
discussion of the matter deliberately set down in writing in per­
fectly unambiguous language that upon which they have 
agreed. In commercial affairs it is of great importance that 
such documents should be regarded as final and on this prin­
ciple the Courts have uniformly acted recognising that the 
very purpose of expressing agreements in writing is to reduce 
the terms of them to permanent form and to preclude subse­
quent disputes as to such terms.
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Courts of Equity on the other hand have from early times 
possessed and exercised authority to rectify documents in which 
parties have professed to express their contracts, a jurisdiction 
now exercisable by Courts having equitable powers. The point 
was not argued and I express no opinion upon it but 1 am not 
prepared without further consideration to say whether the Ex 
chequer Court of Canada in its Admiralty jurisdiction under 
the Admiralty Act of 1861 is endowed with the power to rectify 
instruments. Assuming that to be so it is important to note 
that an attempt to reform an instrument by invoking this 
equitable jurisdiction can only succeed where two conditions 
are fulfilled.

First it must be shewn not only that the agreement as stated 
in the*writing, the agreement in this case to tow barges, whs 
not the whole of the agreement between the parties and it must 
further be shewn that the parties did agree upon something 
which did not appear in the writing, in this case to tow 1 targes 
plus scows and that the agreement, that is to say the intention 
to contract in this sense continued concurrently in the minds 
of both parties down to the time the document went into opera­
tion. The other condition relates to the character and proba­
tive force of the evidence required. Where one of the parties 
denies the alleged variation the parol evidence of t 1m* other 
party is not sufficient to entitle the Court to act. Such parol 
evidence must be adequately supported by documentin’, evi­
dence and by considerations arising from the conduct of the 
parties satisfying the Court beyond reasonable doubt that the 
party resisting rectification did in truth enter into the agree­
ment alleged. It is not sufficient that there should be a mere 
preponderance of probability, the case must be proved to a de­
monstration in the only sense in which in a Court of law an 
issue of fact can be established to a demonstration, that is to 
say, the evidence must be so satisfactory as to leave no room 
for such doubt. Hart v. BoutUier ( 1916), 66 D.L.R. !0, at p. 
630; Fowler v. Fowler (1859), 4 De (I. and J. 250 
45 E.R. 97iClarkt v. Jotelin {1888), 16 O.R. 68 at p

Here as in all such cases the fundamental fact is the exist­
ence of the document prepared and executed with the intent ion 
of stating the terms agreed upon by the parties so executing 
it, and the importance of that fact in the present cji-<- is in­
creased by the circumstance that it was prepared on the very 
occasion on which the parties concluded their agreement and 
prepared in such circumstances as virtually to make it their 
joint production. 1 do not attach as much weight t<> the fact
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although that is by no means without importance, that the let­
ter was dictated by Stewart, as to the fact that it was dictated 
in the presence of Kirkwood when the very words of their con­
versation must have been fresh in the minds of both of them 
and in circumstances calculated to bring the attention of both 
to bear upon the phraseology used. I find it very difficult in­
deed to reconcile with these facts the statement of Stewart that 
he was mainly concerned as to the capacity of the tug in respect 
of the towage of scows and that this point had been the subject 
of specific discussion during the moments which preceded the 
dictation of the letter.

The circumstances mainly relied upon by the respondents in 
corroboration of Stewart’s evidence may conveniently be com­
mented upon in discussing the judgments in the Exchequer 
Court. As regards these judgments it should first be observed 
that there are cogent reasons why in this Court the findings of 
fact cannot be regarded as decisive. The trial Judge appears 
to have proceeded upon the view that even assuming the letter 
of October 27 embodied the concluded contract between the 
parties he was still bound to give effect to a warranty which 
he conceived to be disclosed by the correspondence preceding 
the contract; and in deciding that the document of October 27 
was to be rectified it seems reasonably clear that his attention 
was not drawn either to the rules by which Courts of Equity 
have governed themselves in granting this relief or to the force 
of the considerations derived from the circumstances in which 
the letter was written. The letter, indeed, is treated by the 
Judge as only one of a series of facts of coordinate evidentiary 
value.

The question of rectification is thus disposed of at p. 552. 
“The evidence makes it clear that these words were omitted 
by inadverteance, to use the language of Mr. T. R. Kirkwood, 
and also that he knew the equipment of the plaintiffs includ­
ed ‘scows’ and that the Whalen was intended to do for the 
plaintiffs the work done by Russell’s tug Lakeside whose place 
this tug was to take, and I so find.’’

There is no explicit finding that there was a concluded agree­
ment made orally on October 27 binding the respondents to 
employ the Whalen and the appellants to tow the respondents’ 
scows with her. Rather excessive importance seems to be at­
tached to a statement of Kirkwood at the trial that he had be­
come convinced that Stewart had not intended “to deceive’’ 
him but had intended to provide for the towage of scows as 
well as barges. Kirkwood did, with a candour that does him
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no discredit, say that, but, at the same time, he insisted ex­
plicitly that while he knew the barges ot the respondent and 
was willing to undertake their towage and to warrant tic c*. 
parity of the Whalen to tow them, he would not have i reed 
to undertake the towage of scows of undefined weight and di­
mensions in the rough weather of November and he adds that 
he never would have agreed to tow a scow of the type ■ that 
which was lost since the Whalen, and this is common gi mud, 
was insufficiently powered for that purpose. He denies mr, 
over, that he knew that scows formed part of the “equipment” 
of the respondents although he admits that he was awai that 
scows had been used for the purpose of carrying the respond­
ents’ stone in August by one Russell whose account had lieen 
brought to his attention, adding however, that he was unaware 
whether or not these scows belonged to the respondents or to 
Russell himself; and stating moreover, that it was one thin» 
to undertake the towage of such craft in August when steady 
weather would be assured and a totally different thing i con­
sider the towage of them in November. He denies also in the 
most explicit manner that the scows were mentioned during the 
interview.

The trial Judge in finding that Kirkwood knew the inten­
tion of the respondents to be that the Whalen was intended to 
tow in November the same class of craft as Russell towed in 
August is drawing a conclusion from the evidence of Stewart 
alone; so likewise when he finds that Kirkwood knew seowi 
were part of the “equipment" of the plaintiffs. It is not 
denied that Kirkwood had not seen the respondents' sen vs and 
it is not suggested that he had any information as to their 
weight or size. The view taken by the trial Judge is in effect 
that the appellants being in ignorance upon these points under­
took to tow whatever might be assigned for towage.

Stewart says that on the voyage in which the mishap oc­
curred he was engaged in testing the capacity of the ti • and 
the question at this point for consideration is, is it conclusively 
(in the sense above mentioned) established that Kirk ml in­
tended to enter into a contract and did enter into a contract 
w arranting the capacity of his tug to tow in November s ■ ie«- 
fully any scow which the respondents might see fit to provide 
for the purpose of giving her what they might conside , lie a 
satisfactory test for the purposes of their business.

It is common ground and indeed it is the basis of one I anch 
of respondents’ case that the Whalen was insufficiently power­
ed for the towage of the lost scow in November and there ««mi
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little reason to doubt Kirkwood’s statement that he would 
never have entered into a contract for the towage of such a 
craft at that season, that is to say a contract warranting the 
tugs capacity to deliver her tow safely; nor does there seem 
any reason to doubt his statement that he would not have enter­
ed into a contract for the towage of craft of that character of 
which he did not know the weight or dimensions. One must 
assume that he is a normally prudent man; and in examining 
Kirkwood’s evidence it should be remembered that it was on 
his cross-examination that for the first time he received notice 
that lie was expected to discuss the allegation by the respond­
ents that he had entered into a contract of the kind now set 
up and notwithstanding this his evidence on the various points 
made against him is clear and consistent throughout. Weighing 
against Stewart’s oral evidence the fact of the document itself 
and the facts connected with the litigation—the allegation that 
the contract of the 27th was a contract to tow barges and only 
barges and the basing of the plaintiff’s claim upon that con­
tract. the failure to bring forward the suggestion of mistake in 
the writing of the letter until the latest possible moment—I am 
unable to discover anything to justify the conclusion that the 
prayer for rectification is supported by that kind of weighty 
proof which the law demands in such cases. One must bear in 
mind, in the language of James, V.C., in Mackenzie v. Coulson 
(186!)), L.R. 8 Eq. 368 at p. 375, that “it is always necessary 
for a IMaintiff to shew that there was an actual concluded con­
tract antecedent to the instrument which is sought to be recti­
fied ; • • * • It is impossible for this Court to rescind or 
alter a contract with reference to the terms of the negotiations 
which preceded it.”

I cannot pass by the suggestion made during the argument 
founded upon a statement of Stewart’s that the defence rest­
ing upon the terms of the contract was an after thought of 
Kirkwood’s and that Stewart became aware that these terms 
were limited only when the statement of defence was filed. 
That is an extraordinary and incomprehensible suggestion hav­
ing regard to the terms of the second paragraph of the state­
ment of claim.

Independently of the letter of October 27 the trial Judge 
finds in the correspondence a warranty of capacity “to tow 
whatever the plaintiffs had been in the habit of trusting to tug­
boats." I have already pointed out that the-letter is the gov­
erning document. I am unable, moreover, to agree with the 
trial .lodge in his construction of this correspondence consid­
ered independently. Let us see what it discloses. The appel-
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lants had two tuga which they wished to dispose of, ami with 
a view to a sale, they had been pressing the respondent-, to in­
spect them and to make trials of them. After some del. . the 
appellants were informed by the rcs]>ondents that the;, were 
not likely to make a purchase before the following sprit),. At 
the same time the respondents suggest that they employ ..ne of 
these tugs in their service ltetween Point Anne Quarri mi,| 
Toronto and they add that this will give them an opportunity 
of making a test. The fact that in August scows were . mplny- 
ed seems to have been magnified beyond its real significance; it 
did not follow that the respondents would entrust their argue, 
to scows in November.

The trial Judge also proceeds upon the instructions .on to 
the Master. The Master, he says, was given definite instruc­
tions to take orders from the plaintiffs and there was no limita 
tion upon these instructions. This he swms to think - suffi, 
oient to fasten upon the respondents responsibility f..r every­
thing undertaken by the Master on the instructions of Thomp­
son.

It is important in considering the effect of this circumstance 
to bear in mind the terms of the contract. The contract pro­
vided that the captain of the “Whalen” was to take liis towing 
orders from the respondents, but this provision, it is quite 
plain, is a provision touching the execution of the conti , I. that 
is to say, it is a provision relating to the employment of the 
Whalen in the towing of barges. To enlarge the obligation» 
of the contract by reason of a general provision of Hr nature
is quite inadmissible. The instructions to the Master «....given
pursuant to this term of the contract and in performa , f it 
and can have no significance or effect as touching legal respon­
sibilities of the parties.

The reciprocal rights and liabilities therefore of the parties 
to the appeal are to be determined by the application of the law 
to this state of facts. The appellants had undertaken to tow 
the respondent company’s barges and for that purpose iunl 
placed their tug with its Master and crew under the e i trol of 
one of the respondent company’s officers, which officer used the 
tug for a service the appellants had not agreed to pei l -rm-a 
service admittedly more difficult and admittedly one of which 
the tug was incapable efficiently to perform in the ev, nt which 
supervened, an event which might have been anticipated- 
heavy weather on Lake Ontario in November.

In these circumstances it seems clear, too clear for di-cuss ion. 
that the appellants are not responsible as for a warrant of suf­
ficiency of power of equipment or of crew. But the question 
arises, and it is this question which occasioned me the 'greatest
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eoncern in determining the appeal, the question whether, name- 
ly, having regard to all the circumstances of the case, the appel* 
lants are not in some degree responsible. Thompson, in so far -..
as In professed to act under the contract, was doing an unau- M. F.
thorisvd thing when he directed the Master of the tug to take WlI^LKN 
the scow in tow, but I think, not without much hesitation, that. Point; Axkk 
having regard to the facts as a whole, he was not. strictly speak- Qvakmik* 
ing, a wrongdoer. I think there are facts in evidence pointing Lm 
to the conclusion that the appellants, while they would not eon- mur. i. 
tract to tow scows, and did not contract to tow scows, were not 
unwilling that Thompson should in any reasonable way test the 
capacity of the tug with reference to the possibility of pur­
chasing her.

Looking at the relations between the parties and considering 
the object they both had in view I have come to the conclusion 
that Thompson was not a wrong-doer in using the Whalen for 
the purpose of testing her with regard to the towing of scows. .
Admittedly that is what he was doing. Stewart, the manager of 
the respondents, says so explicitly. I think that having regard 
to all the circumstances, Thompson might, not unreasonably, 
have assumed that he was at liberty to employ the tug in this 
way, but what is the legal relation arising from such employ­
ment? There was no contract by the owners of the Whalen 
respecting the capacity of their tug in relation to the towage 
of scows ; the respondents employed the tug at their own risk, 
they took her as she was with her imperfections whatever they 
might he. At the same time while the captain was to take his 
towing orders from Thompson, he still was, in the navigation 
of the tug, I think, the servant of the appellants and therefore 
the appellants would be answerable for his negligent misfea­
sance in the course of such navigation. In the result the risk 
of deficiency of power must be borne by the appellants, and 
while adequate power would have saved the situation it is equally 
true that proper semanship, as the trial Judge has found, would 
also have saved the situation. It follows, I think, that the ap­
pellants are responsible for the consequences of the negligent 
navigation. With respect to the events of the 12th, I am un­
able to ascribe to the appellants responsibility for any wrong 
arising out of these events; the refusal of the crew to go out 
was due, no doubt, to the experience of the day before, which 
was the consequence largely of the fact that Thompson had ex­
ercised his discretion by assigning to the tug a task which she 
was incapable of performing. That must have been obvious to 
the crew and it is not surprising that they declined to go; and 
and it was not an unreasonable thing, I think, for the appel-

■
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lants, having been informed of the fact that the crew li • 1 re­
fused to go out, to attach the condition that the tug shon n t 
lie put in danger. They had not contracted that the sal of 
the tug should be risked in the towage of scows.

In the result the appellants are responsible but are • tied 
to a declaration limiting their liablity under the statute.

Having regard to the differences of opinion, I agree • the 
disposition of the costs proposed.

Anglin, J.—For the reasons given by Hodgins, L.J.A.. ttint; 
as local Judge in Admiralty, ante p. 545 I would aflimi the 
judgment in favour of the respondents on the two nun is tn 
which the defendant restricted Jliis appeal, viz., the deibnua- 
tion of the contract, or, more accurately, the determin. mn of 
its scope, and the refusal of limitation of liability un ■ mt. 
921 of the Canada Shiping Act, R.8.C. 1906, eh. 113.

The question as to the terms of the contract depends (nelly
on the respective credibility of the witnesses Kirkw... I and
Stewart. Giving to the letter of October 27 the weight i which 
it is undoubtedly entitled as evidence, nothing brought to my 
attention would lead me to doubt the soundness of the \ -w on 
this aspect of the case, taken by the trial Judge, ante p. 15 and 
affirmed on appeal, ante p. 554. It would, I think, be a i li pro­
ceeding on our part to reverse the finding of the Ju .• who
tried the case and saw the witnesses on a pure qu* ion nf
credibility. Nocton v. Ashburton, |1914] A.C. 932. '15. -
L.J. (Ch.) 784; Wood v. 1laines (1917), 33 D.L.lt. I"-. >
O.L.R. 583.

Assuming therefore that the contract included the towimr 
of the plaintiff’s scows, the evidence is abundantly char that 
the owners of the defendant tug were fully cognisant the in­
adequacy of her power ami equipment to handle th< scows 
in such weather as was to be expected on Lake Ontari" ilurinsr 
November. Indeed the witness Kirkwood himself says that lie 
would not have undertaken that responsibility because “die 
(the M. F. Whalen) was not capable for it at that tin of the 
year. It was dangerous. She might land them in, In it was 
risky business.”

The evidence supports the finding that the inadequn of the 
Whalen’s power was a contributing cause—probably chief 
cause—of her captain finding himself obliged to cut ti plain­
tiffs’ scow adrift.

The “Whalen” was not chosen by the plaintiffs for die pur­
pose of towing their vessels. She was selected by ho owners 
ami accepted for their towing by the plaintiffs who ! i never 
seen her, on the assurance of the owners that she vas equal to
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the Metax for which" they had asked. Admittedly the Whalen did 
not develop as much power as the Metax did and her crew was 
inferior to that curried by the sister tug. The owners when 
sending the Whalen knew the capacity of the plaintiffs’ scows 
and. if they did not impliedly warrant that that tug was capa­
ble of handling them in such weather as might be expected at 
the mi son when it was employed, they at least undertook that 
she was as fit for that purpose as care and skill could render 
her. The West Cock, [1911] 1*. 25, 208. Their knowledge of 
her deficiency in power and probably likewise of the inefficiency 
of her crew, which seems also to have been a contributing cause 
m bringing about the situation that led to the sending of the 
scow adrift, constituted fault on their part and deprives them of 
the benefit of see. 921 of the Merchant Shipping Act.

I also rather incline to accept the view’ put forward on be­
half of the respondents that the refusal of the Master of the 
Whalen to go out from Cobourg on November 12 to pick up the 
plaintiffs’ scow, held to have been wrongful, was not “improper 
navigation” within sec. 921 (d) and that so far as it rendered 
the defendant liable the ease is therefore not one for the appli­
cation of that section.

The appeal should be dismissed with costs.
Mi.aailt, J.—The appellant’s counsel submitted his case on 

two points only :—
1. The trial Judge should not have reformed the written 

contract by adding the words “and scows” after the word 
"barg.-s,” thus making the agreement one for the towage of 
the respondent’s scows as well as barges.

2. The appellant is entitled to claim limitation of liability 
under sec. 921 of the Canada Shipping Act.

On the first point we have the fact that the letter prepared 
by the respondent’s manager, Stewart, on October 27,1920, after 
an interview of an hour’s duration with Kirkwood, manager of 
the Kirkwood Steamship Line, owner of the appellant ship, 
mentions the towage of barges only. I must assume that this 
letter was deliberately prepared and that Stewart, who had dic­
tated it. read it before he signed it. We have the further fact 
that when this action was started, the respondent, in its state­
ment of claim, dated January 8, 1921, alleged a contract made 
by the owners of the appellant ship for the towage “of the plain­
tiffs barges, light and loaded.” And when the statement of de­
fence, dated January 15, 1921, set out that the contract did not 
cover the towage of the plaintiff’s scows, but only of its barges, 
the plaintiff, on January 21, joined issue on the statement of de- 

hout ©them iae referring to the contract.
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Up to the timç of the trial, it was therefore common gmimd 
between the parties that the contract was for the towage the 
respondent’s barges. During the trial, the respondent >ked 
leave to amend its reply so as to claim that the towage in ided 
its scows as well as its barges. And by his judgment tli trial 
Judge rectified the contract accordingly.

On the issue of rectification of the contract, the evidrnce is 
restricted to the testimony of Kirkwood and of Stewan. the 
former of whom denied that the towage of the plaintiff 's senws 
had been discussed. Stewart began by stating that tin- ,i_rree- 
ment with Kirkwood was that the tug furnished by him would 
tow all “our equipment.” When the trial Judge asked Si.-wart 
why he called it “equipment” all the time, he answered ‘ it was 
a floating plant,” and to a further question whether that was 
the word used by him throughout, he replied, “no, we would 
speak of barges by name and the scows by scows.” Stewart 
cannot say whether Kirkwood ever saw the scows, but lie says 
he certainly heard of the scows at that interview, lie is unable 
to explain the letter of October 27, except “that is the way the 
letter was written, it don’t convey the intention.”

I would naturally give every weight to the finding of a trial 
Judge on a question of fact. But here I cannot agree that a 
proper case was made out at the trial for adding to the contract, 
after the word “barges,” the further words “and scows." With 
deference, this is permitting a plaintiff, who finds that tin- letter 
evidencing the contract which he himself prepared ami which 
he alleges and produces does not support his action, to have it 
rectified at the trial on his own testimony so as to bring in 
something which the writing does not mention. I do m t think 
that Stewart’s evidence really goes further—and in this he is 
contradicted by Kirkwood—than to state that scows were dis­
cussed at the interview with Kirkwood, and to say that; Kirk­
wood was mistaken when he stated that he did not know that 
the boat was to tow scows. Stewart entirely fails to explain why. 
if scows were discussed, they were not mentioned in tin letter, 
and it is his own letter which he now attempts to contradict. In 
my opinion he has failed in his attempt to contradict h and I 
find no evidence explicit enough to shew that the to age of 
scows was a part of the contract agreed to by the owners of the 
tug. And if such towage was not a part of the contract the ac­
tion cannot be maintained.

On this point, therefore, without it being necessary to dis­
cuss the second question, I would allow the appeal.

Judgment below varied.
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MevhOXALD v. VIKR
Alberta Supreme Court, Appellate Division. Scott, C.J., Stuart, Beck, 

Hyndman and Clarke, -JJ.A. April IS, 1922.
Pi.K.Aiiim; (§IIID—325) — Action to net aside former judgment— 

Allegation that defendant swore falsely on former trial— 
No suggestion of new evidence or of extraneous fraud— 
Sufficiency of pleading.

In an action to set aside a former judgment, an allegation that 
the defendant knowingly swore falsely on the former trial does 
not disclose a good cause of action, when there is no suggestion 
made or allegation that the plaintiff cun place before the second 
Court any new material evidence or proof of some extraneous 
fraud practised on the first Court which if proven would entitle 
him to judgment.

[Review of cases and authorities.]
Appeal by plaintiff from a judgment dismissing an action on 

the ground that the pleadings disclosed no cause of action. 
Affirmed.

A. M. Sinclair, K.C. and C. A. Mac Williams, for appellant.
G. II. Ross, K.C. and J. T. Shaw, for respondent.
Scott, C.J., concurs with Sti art, J.A.
Stuart, J.A. —In this action the plaintiff’s statement of 

claim, omitting the introductory paragraph as to the occupa­
tion of the parties, reads in part as follows:—

“2. By a Judgment of the Honourable Court dated the 24th 
day of December, 1919, and duly entered in this Honourable 
Court on the 22nd day of December, 1920, it was ordered and 
adjusted that the Defendant recover against the Plaintiff the 
sum of $4400.58 and the costs of action which were taxed at 
the sum of $1273.24, making in all the sum of $5673.82. 3. 
The said Judgment was obtained by the false and untrue state­
ments made by the Defendant in giving his evidence before 
this Honourable Court. 4. The Defendant made such state­
ments knowing them to be false and untrue, and with the in­
tent that they should be acted upon by this Honourable Court, 
and this Honourable Court being misled and deceived by acting 
on such false and untrue statements caused Judgment to be 
given in favour of the Defendant in the said action to the loss 
and detriment of the Plaintiff in this action.”

The claim then sets forth several pages of oral testimony al­
leged to have been given on the former trial and upon a refer­
ence by the present defendant, which it was alleged was false 
and perjured.

The statement of defence, after denying all the allegations 
of the statement of claim, has the following paragraphs:—

“The Plaintiff cannot now be heard to adduce evidence to 
shew that any of the statements complained of are false or 

37- 68 d.l.1.
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Alla* untrue for the following reasons : (a) All of the statements
Apjh ~Div. complained of were litigated on the trial of the action which

----- resulted in the judgment referred to in paragraph 2 - the
MacDonald Statement of Claim. . . . (d) There is no evidence vail-

Pikh. able to the Plaintiff which was not available to him at th- iim, 
of the said trial, and at the time of the appeal taken then i itw. 

stusri. j.a. |f fhg piaintiff ,I0W knows of any evidence which i.t- did
not produce at the trial his failure to produce it at tin irial 
or on the appeal was due wholly to his failure to exerci rea­
sonable diligence in his preparation for and conduct the 
first trial, and the appe.il taken therefrom.”

And the defendant also pleaded that ‘‘the statement of 
Claim does not disclose a cause of action and is bad in law."

At the trial, after hearing a little evidence, the Jink dis­
posed of the action in the following words:—

‘‘The action as at present constituted will be dismissed on the 
ground that the pleadings disclose no cause of action. I think 
that to hear evidence would only leave me in the position that 
the judge was in when he tried the action of Pier v. Mvbniiahi 
and upon which he has decided.”

From this decision the plaintiff has brought this appeal. 
Now I apprehend that no one disputes the general proposi­

tion that a judgment which has been obtained by fraud van la? 
set aside by an action properly brought in the same Court and 
alleging the facts necessary to sustain such an action. There­
fore, the many expressions merely stating that general pro­
position, which are to be found in the precedents, do not at all 
advance the solution of the problem which is presented to us 
on this appeal. That problem is this:—what facts, if proven, 
are sufficient to sustain the action ; in what form and how speci­
fically must those facts be alleged and are the necessan facts 
properly alleged in the statement of claim before us ?

Every one will admit that if it alleged and proved that a 
party, by some extraneous fraud, such as the clandestine sub- 
stitution of a false exhibit for the real exhibit actually tiled, or 
by the deliberate subornation of witnesses to testify tn the 
genuineness of false documents, or even to give false oral testi­
mony being material and relevant to the issues at the trial, has 
obtained a judgment in his favor, such judgment can lie set 
aside in a new action.

But there are no allegations whatever of that kind contained 
in the present statement of claim.

On the other hand I think it will also be admitted that if 
the trial of this action had been proceeded with and it had at
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the conclusion of the evidence been revealed that the plaintiff 
and the defendant had simply repeated the testimony which, 
as defendant and plaintiff they lmd given in the previous ac­
tion. and the plaintiff had then asked the trial Judge to make 
a finding of fact, the reverse of the finding made on the prev­
ious trial, and to say that the present defendant had on that 
previous trial perjured himself although, on the same evidence 
he had been believed by the previous trial Judge, then, in such 
a case, the present plaintiff could not ask. would have no legal 
right to ask, that, the formel* judgment be set aside. That 
would amount to nothing more than making the second Judge 
sit in an appeal on facts from the former.

Upon principle I think this is sound and unless there is some 
authority which must he held to have declared it unsound. I 
think the principle should he adopted and adhered to. 1 pro­
pose. therefore, to examine the reported cases to see if anything 
to the contrary has ever been done.

The Duchess of Kingston's case (1776), 20 How. St. Tr. 551, 
L ii C.C. l hi 1 Bast P.< 168 2 8m L.C. 9th ed. p. 812, eo 

often referred to, does not help in the slightest in the determin­
ation of the question. The Duchess of Kingston was being tried 
for bigamy as a peeress before the Court of the Lord High Stew­
ard with the peers as jurors. She pleaded that she had obtained 
a decree in a suit in the Spiritual Court for jactitation of mar­
riage. declaring that there had been no marriage with the man 
Hervey, such as the Crown alleged as the basis of the charge of 
bigamy. And the whole report in 20 Howell’s State Trials, par­
ticularly at pp. 555 et seq., shews that the Crown, in answer to 
this defence, proposed to shew that the woman and Hervey had 
colluded in order to get the decree in the Spiritual Court ami, 
therefore, that it was no defence in a criminal charge. The de­
cision merely declared that the Crown could do so.

In Meddowcroft v. Jfuguenin (1844), 4 Moo. P.C. 386, 13 
E.R. 352, collusion between the parties to a divorce suit was ad­
mitted to be a sufficient ground for setting aside certain letters 
of administration, but it is noteworthy that the Privy Council 
there upheld a demurrer because the charge of collusion was 
made in too general terms.

Perry v. Meddowcroft (1846), 10 Beav. 122, 50 E.R. 529, is 
to the same general effect, relating indeed to the same matter.

In Richmond et ui v. Tayleur (1721), 1 P. Wms. 734, 24 E. 
R. 591, a bill was brought to set aside a decree because it was 
fraudulently obtained. The Lord Chancellor said at pp. 736, 
737:-
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Alta. “The plaintiff’s bill is grounded upon the fraud ami collu- 
AppT Dtv. sion matlv use of in obtaining the former decree against his

---- wife then a tender infant; and if any fraud or surprise upon
MacDonald the court had been proved I would have set aside the dc-ree; 

Pit'.g, but on the contrary it appears that the court was fairh and
----- fully apprised of the case of the articles and of the point in

stuan, J a. qUe8fion, tns. the lapse of time and hath thought fit to make a 
decree which, as it may be a just one, therefore I will not s-t 
it aside.”

In Loyd v. Mansell (1722), 2 P. Wms. 73, at p. 74, 24 E.R. 
645, an original bill, to set aside a decree absolute for fore- 
closure, was filed, in which it was alleged that the present de­
fendant “got a common bailiff, one of a scandalous character, 
to make an affidavit that the plaintiff’s father had left his 
habitation and (as he believed and was credibly informed) was 
gone beyond sea. upon which affidavit the now defendant got 
an order that service of the then defendant’s clerk in court 
might lie good service, whereas the plaintiff’s father was then 
living and publicly appeared in the next county &c; but upon 
this false affidavit and order made thereon the cause was heard 
ex parte &c.”

The defendant to the bill did not deny this fraud but tried 
to rely merely on the decree and the Lord (’haneellor said he 
could not do so.

In Wichalsc v. Short (1713), 3 Bro. Pari. Cas. 558, 1 E.R. 
1497, the plaintiff brought a bill to open a foreclosure decree 
“upon a suggestion that the former decree and proceedings had 
been obtained by collusion” apparently with no particulars. 
And the plea simply denied the collusion and rested on the 
decree. And this plea was held good and the bill dismissed.

In Kennedy v. Daly (1804), 1 Sch. and Lef. 355, the facts are 
sufficiently shewn by this passage from the judgment of the 
Lord Chancellor at p. 375:—“The cause proceeded without 
bringing Thomas Daly the trustee and the only person likely to 
take care of the interest of the minors- really and truly before 
the Court; but deceiving the Court by having him nominally 
before the Court as a puppet in the hands of the person con­
cerned for the Kennedy8, he himself knowing nothing of it. 
Now these proceedings carried on under these circumstances 
were a fraud on the Court and in my opinion were a disgrace 
to all the parties concerned in them.”

The previous decree was therefore set aside.
In Manalon v. Motesworth (1757), 1 Eden 18, 28 E.R. 590, 

the cpiestion was whether on an original bill certain allowances
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made in a Master’s report under a decree for sale in a previous 
proceeding by creditors, might be set aside, the facts lieing 
that an executor in breach of trust had suppressed the truth, 
which was that certain bonds had in fact been paid, and had yet 
made a claim on them and had falsely sworn that they were 
unpaid. The bonds bad been actually delivered up by the 
testator and cancelled but had come by some means into the 
executor’s hands. On this ground the previous decree was set 
aside.

Brooke v. Lord Mostyn (1864), 33 Beav. 457, 55 E.R. 445, 12 
W.R. 616 was a proceeding instituted by an infant asking that 
a compromise arrangement, which affected his interests and for 
which the sanction of the Court had been asked and which the 
Court, after a reference to the Master to report as to whether 
the arrangement was in the interests of the infant, had by 
order approved, to be set aside and declared not binding upon 
him. It is apparent from the report that the Master acted upon 
affidavit evidence. The Lord Chancellor refused to set aside 
the arrangement but on appeal Lords Justices Turner and 
Knight Bruce set the arrangement aside on the ground that in 
the proceedings before the Master there had been a suppression 
of material facts known only to Lord Mostyn and his adviser. 
See E.It. p. 451, bottom). But on appeal to the House of 

Lords ( (1866), L.R. 4 H.D. 304) the judgment of the Lord 
Chancellor was restored on the facts without any question of the 
principle of law upon which Turner and Knight Bruce, L.JJ., 
had acted.

In Priest man v. Thomas (1884), 9 P.D. 210, 53 L.J. (P.) 
109, 32 W.R. 842, there had been an earlier and a later will 
produced and by a compromise between interested parties the 
earlier will had been admitted to probate. Then, by an action 
in the Chancery Division, the compromise agreement was set 
aside on the ground that the earlier will was a forgery. It 
seems that in that action the Chancery Division did not and 
could not set aside the probate. Then an action to establish the 
second will was begun in the Probate Division, and there the 
plaintiff asked that it be declared that the defendant was 
estopped from denying that the earlier will was a forgery. It 
was held that they were so estopped, all being between the 
same parties. It will be observed that what happened here was 
that the Probate Court set aside its previous judgment on the 
strength of a judgment of the Chancery Division, which had 
merely set aside the compromise agreement for fraud, which 
was the forgery, but had not touched the probate, but the
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question of forgery or no forgery was held to be res judicata.
In Wyatt v. Palmer, [1899] 2 Q.B. 106, 68 L.J. (Q.B 709, 

47 W.R. 549, the claim, so far as relevant here, was to set aside 
a consent judgment obtained by a solicitor against his cli- i fur 
a bill of costs without taxation on the ground that the solu-itm- 
had secured this judgment by fraud.

In Baker v Wadsworth (1*898), 67 L.J. (Q.li.) 301, tin- plain 
tiff brought an action to set aside a judgment obtained . the 
defendant in a previous action where the defendant wa> also a 
defendant, upon the ground that the defendant had obtained 
the verdict in her favour in the former action fraudulently by 
falsely and fraudulently committing perjury. The defendant 
did not defend the action and the plaintiff moved for judgment 
before Wright and Darling, JJ. His motion was dismissed. 
Wright, J., said:—

“I wish, however, to decide the present case upon the round 
that there is no authority that the mere proof that a verdi--i and 
judgment have been obtained by perjury is sufficient to induce 
the Court to set the judgment aside.”

And I think Wright, J., was right in saying that up i«. that 
time, at least, there was no authority for such a proceeding. At 
least I have found none. All the previous cases cited for the 
general proposition that a judgment may be set aside for fraud 
will be found upon examination to present distinctly different 
features, such as collusion.

In Cole v. Langford, [1898] 2 Q.B. 36, 67 L.J. (Q.M.) 698, 
it was alleged :—

“That the said judgment was obtained by the defendant by 
fraud in exhibiting to the court and jury certain false and 
counterfeit documents purporting to be letters written by the 
defendant to Baker or by Baker to the defendant as and for 
genuine letters passing between the defendant and Baker and 
also in exhibiting to the Court and jury certain memorandum 
books containing false and fraudulent entries touching the 
matters in issue in the action, which letters and books he so 
exhibited with intent fraudulently to influence the judgment 
of the Court and to procure the jury to give a verdict for the 
defendant, as in fact they did, and that the said verdict and 
judgment were procured by means of the said fraud of the 
defendant and not otherwise.”

The defendant here also did not defend. The plaintiff moved 
for judgment ex parte. There was no opposing argument. The 
allegations were treated as confessed, and Ridley and Hbllimore, 
ÎJJ., in four lines said the plaintiff might have a judgin' setting
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the former one aside. Of the last two cases I should think the 
former both more in point and stronger. It is quoted every­
where in the text books, and moreover, in the former the party 
represented in argument failed, while the party who failed in 
the latter was not represented at all.

In Birch v. Birch, [19021 P. 62 and 130, letters of administra­
tion of an estate had been granted on the assumption that no will 
existed. Then two actions were brought by different plaintiffs 
to set these letters of administration aside and to secure probate 
of an alleged will of Dec. 18, 1897, or alternatively of certain 
instructions for a will which were dated December 8, 1897. 
These actions were consolidated and were tried by the President 
of the Probate Division in June, 1900. The proper execution of 
these documents was denied by the administrator, a defendant. 
The will of December 18 purported to be witnessed by one 
Sanders and one Ford. Neither of these parties was produced 
at the trial to give evidence. The instructions also purported to 
lie witnessed by the same persons and also by one Barnes. This 
latter person was produced and severely cross-examined. Expert 
evidence as to the handwriting was given for and against the 
will. The President pronounced in favour of the will of Decem­
ber 18 and granted probate of it, revoking the letters of 
administration. In 1901 an action was brought in the Probate 
Division by one of the defendant to set aside the former judg­
ment on the ground of fraud. The statement of claim set forth 
that one of the plaintiffs in the former action had instigated 
a certain other person and had assisted him to draw up and 
forge the alleged will and also the document of December 8; 
that the same person and two others had fraudulently signed 
the documents as attesting witnesses, and false and fraudulent 
statements on oath at the trial were alleged as well.

A motion was made before Gorell Barnes, J., before trial, to 
dismiss.the action as being res judicata, but he refused to do 
so. The defendant appealed. On this appeal the plaintiff was 
allowed to adduce further evidence upon affidavit. Then 
Vaughan Williams, Stirling and Cozens-Hardy, L.JJ., allowed 
the appeal and dismissed the action. The plaintiff had alleged 
on affidavit in opposition to the motion that he had a letter 
from a woman in San Francisco enclosing what purported to 
be a confusion from the alleged forger, and these were produced 
as exhibits. The additional evidence was in the nature of 
expert evidence tending to verify the handwriting of the alleged 
forger in the confession. In allowing the appeal and dismissing 
the action the Court of Appeal seem to treat the matter largely
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as a case of file discovery t f fresh evidence. Vaughan Will 
L.J., aaid, at p. 137

“In the present case my brethren do not think that the cvi- 
ilenee of the handwriting of Sanders and the contents of i|* 
Idler forwarded to the |iolice, are sufficient even in a I |n 
which the evidence which led to the judgment raised in the I 
of the judge who tried the case considerable doubt, if not 
suspicion, and I do not think I ought to differ from them on 
such a question.”

Cozens-Hardy, L.J., said, at p. 138;—
“Hut assuming that document to lie written by Sanders, ihere 

is no possible mode of making it evidence in the prevent o linn. 
It is not known whether Sanders is alive and there is no re : ,,n 
able probability of the alleged forgery being established

The case Flower v. Lloyd (No. 1) (1877), 6 1 'll. 1). '297, 16 
L.J. (Ch.) 838, was an application to the Court of Appeal to re­
open the hearing of the appeal and set aside its own jud it 
on the ground of discovery of fresh evidence which tended to 
shew that the judgment of the Court of Appeal was obtained by 
a fraud practised in the Court below. The application was dis­
missed. but it was pointed out that the true remedy was by a 
separate action. Then we have Flower v. Lloyd (No. 2l 1'Ts 
10 Ch. D. 327, 27 W.R. 496, shewing that the plaintiff adopted 
the suggestion. The former action had been for an injunctii a 
and damages for infringement of a patent. The trial .1 mice 
had decided for the plaintiff. The defendant had appealr I and 
hail succeeded and the action was dismissed. There had I«vu 
an inspection, under order of the Court before the trial, the 
defendant’s process. In the action to set aside the judgment 
for fraud it was alleged that the defendants had wilfully and 
with corrupt intention deceived and misled the inspecto At 
the trial the plaintiff succeeded, the Judge holding that fraud 
had been committed as alleged. On appeal the Court of Appeal 
held that no fraud had been in fact proven and reversed the 
judgment. Then two of the Judges in the Court of Apjieal 
pronounced some purely obiter dicta condemning the bringing 
of such an action. These sayings had nothing to do with the 
judgment or the reasons for it, and, therefore, have been given 
perhaps more attention than they deserve. In any case there 
was no suggestion of perjury at the trial, and the case d. • not 
get to our present point at all. But the case was decided in 
1878 and it is noteworthy that the only cases cited for the 
plaintiff respondent by such eminent counsel as Kay. (j.C. 
(afterwards a Judge), and Aston, Q.C., were those of Ifnhmood
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v. Tayleur, Kennedy v. Daly, and Brooke v. Lord Mostyn, to 
which I have above referred, and none of which are of any 
assistance except in support of the very general proposition 
as to fraud, vitiating a judgement, and, as 1 shall point out, as 
examples of the special practice of the Court of Chancery.

In our own Courts there is the case of Moses v. liible (1007), 
5 W.L.R. 520, in which Harvey J. says at p. 521 
“There is no doubt that both in England and in Canada 

judgment* obtained through perjury have lieen set aside . .
. . but there is no settled law in this province to that effect 
nor so far as I am aware is there any decision by any Court 
which is absolutely binding on me and under such circum­
stances I am not prepared to say that 1 would follow the auth­
orities mentioned.”

So he tried the case, which was by counterclaim, and dis­
missed it on the merits, saying he could not tell whom to be­
lieve.

The cases he cites are Cole v. Langford, ubi supra, Wyatt v. 
Palmer, supra, and Johnston v. Barkley (1905), 10 O.L.lt. 724. 
But of these I think the first is the only one that comes near 
. ur present point. As 1 have pointed out, Wyatt v. Palmer was 
an action to set aside a judgment for fraud, indeed, but not for 
perjury, for the judgment had been by consent.

Then as to Johnston v. Barkley, the action was not to set 
aside a judgment at all. There had been garnishee proceedings 
in a lower Court, an Ontario division Court, and an issue had 
there been tried between the judgment creditor and the claim­
ant to the debt under an assignment from the judgment debtor. 
The county Judge had declared the assignment valid. Then 
afterwards an action was begun in the High Court, not, of 
course, to set aside the judgment of the County Judge, but to 
set aside the assignment as fraudulent, and to this action there 
was a plea of res judicata. All the High Court did was to al­
low an answer to the plea of res judicata to the effect that the 
judgment of the County Court Judge had been obtained by 
fraud on the Court by suppressing material facts and by giving 
evidence that was wilfully false. As I intend to point out when 
dealing with the question of foreign judgments, there is a very 
material difference between making an answer to a plea of res 
jwiicata rested on the judgment of another Court, domestic or 
foreign, and a direct attack on the same Court upon one of its 
own judgment* and seeking to wipe its own record off the slate.

Returning to England we have Boswell v. Coaks, [1894] 6 R. 
167. There the facts were that there had been a previous nc-
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tion which hail gone to the Huiim- of Lords (1666), 11 \p|, 
Cas. 232, 55 L.J. (Ch.) 761 and then the defendant tint 
action brought another action to have it declared that tl pi* 
vious judgment had been obtained by fraud and a mote 
made to dismiss the action as frivolous and vexatious, which 
North J. did, and in this he was affirmed by the Court , f Ap­
peal. Then the matter went to the House of Lords anil ,,-ain 
the appeal was dismissed. Lord Selborne in his judge .-nt rs 
amines the statement of claim. He shews that it wa- illegal 
that it had been discovered since the judgment in th oratr 
action that ( oaks had abstracted from his copy letter I-. k un,j 
deliberately concealed a portion of an important letter .mil 
says at p. 171 (6 R.)

“('oaks denies in his affidavit the improper purpose quit#! 
to him. but even if it had existed if the document is i»>i shewn 
to lie material, then the conditions are not fulfilled up. which 
a re* judicata of this kind can be undone.’’

He then goes on to examine other allegations in 11, state 
ment of claim and finds them insufficient.

It is also to be observed that the previous judgment which 
it was sought to set aside had itself been given in an ion to 
set aside a previous sale made under order of the Court in a 
previous administration action and fraud in connect 1 with 
that sale had there also been alleged. Apparently in tl action 
of Boswell v. Cooks, Boswell tried a second time to attack the 
proceedings for fraud, alleged that he had now secure I some­
thing further as evidence of fraud and he attempted to hark 
back again to the proceedings with respect to the order for 
sale.

The latest case to be found is fie The Alfred Nobtl 1916 
P. 293, 87 L.J. (P.) 183 which was in Admiralty. There Sir 
Samuel Evans set aside an order made by himself in a previous 
proceeding with respect to prize of war but wherein lie had 
acted on the affidavit of a claimant. See [1915] P. at p. 2« 
and [1918] P. at bottom of p. 296. It is noteworthy that the
then Attorney-General, Sir Gordon Hewart, ................ Lord
Chief Justice, in arguing that every Court has inherent juris 
diction to set aside a judgment obtained by fraud, refers to 7 
cases, 5 of which dealt with defences to foreign judgn, nts and 
not to actions to set aside domestic judgments. Of I lie latter 
he referred only to Birch v. Birch and Boswell v. Cool How 
he imagined a domestic Court could “set aside” a foreign judg­
ment I do not understand.

Reviewing, now, all these precedents, it will be seen that they
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fall into the two classes described by Lord Selhorne in Boswell 
v. ('oaks, at pp. 168, 169, where he used these words:—

“There are two classes of cases perhaps which ought to be 
distinguished for this purpose. One is that of which the 
celebrated case of the Duchess of Kingston 1 Leach C.C. 14(5. 
1 East P.C. 468, 2 8m. L.C. 9th ed. p.812, is an example, in 
which by the collusion of the parties the process of the courts 
has been abused and the whole proceeding may he described 
as it was described in language used in that case as fabula non 
judicium. This at all events is not a case of that kind. The 
present ease falls within the second class namely where it is 
not sought to treat as a nullity what has passed but to undo 
it judicially upon judicial grounds treating it as in itself ami 
un!il judicially rescinded, valid and final.”

In using these words Lord Selhorne was not, as I apprehend, 
making the distinction between the two classes of cases rest 
upon the existence of collusion in one of them, but upon the 
circumstance that in the one ease the former judgment was a 
judgment of a different Court, though a domestic one, which 
the Court in which the second proceeding was taken could not 
set aside, at least in the second proceeding as taken, but could 
and should disregard and refuse to treat as res judicata because 
of its being shewn that it had been obtained by fraud or col­
lusion; while in the other class the former judgment was a 
judgment of the very Court in which the second action was 
brought and which the plaintiff in the second action sought to 
get rid of absolutely by setting it aside because there had been 
fraud exercised in obtaining it.

In the former class fall the following cases: —(1) The Duch­
ess of Kingston’s case, where to a charge of bigamy in a crim­
inal Court the accused pleaded the judgment of an ecclesiastic­
al Court, declaring the alleged former marriage non-existent 
and the Crown was allowed to shew that it was a nullity, be­
cause it had been obtained by collusion ; (2) Barkley v. John­
ston, where to an action in the High Court to set aside the as­
signment of a debt it was pleaded that the assignment had been 
adjudged valid by a division Court and the plaintiff was allow­
ed to treat that earlier judgment of a different Court as a nul­
lity because it had been obtained by fraud; and possibly (3) 
Priestman v. Thomas, for there the second action, I mean that 
in the Chancery Division, not the one reported, attacked no 
judgment but merely a compromise agreement by which an al­
leged earlier will was allowed to be proved and in the Chancery 
action the will was proved to be a forgery and so the comprom-
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ise agreement was set aside. Then the reported case wax a 
second prohate action to set aside the earlier probate in the 
judgment of the Chancery Division was treated as res ji<</ , 
with respeet to the question of forgery and the earlier probate 
was set aside.

In the second class fall all the other cases cited, for in all 
these the action was brought in the same Court to set aside 
one of its own earlier judgments.

Now it is to be observed that of those which succeed*'.I the 
earlier ones before the Judicature Act were all in earlx . ma­
in the Court of Chancery. This is significant and important 
because of what I gather was the practice of that Com Of 
course my personal memory and experience does not go back 
to that period and I have had little occasion ever to enquire 
into that old practice. Rut on looking at such a book its Auk 
bourns’ Chancery Practice (1866) I find this stated at ]>. 157: 

“Formerly the evidence of witnesses for the hearing of th»* cause 
was taken by examination upon written interrogatories."

And it is there stated that the statute 15 & 16 Vie. eh. S6. 
which was a Chancery Procedure Act, provided for the taking 
of evidence in causes at issue either orally or by affidavit, and a 
reference to see. 30 of that Act shews that it enacted that

“When any of the parties to any suit commenced by hill de 
sires that the evidence should be adduced orally and gives no 
tiee thereof to the opposite party as hereinbefore provid' d the 
same shall be taken orally in the manner herein after provid­
ed. ' '

And indeed we know that in many proceedings, such as or­
ders for sale, mere affidavit evidence was used, as it still i> 
with us.

It, therefore, appears from this, and also from an examina 
tion of the cases I have cited, that the evidence on the former 
proceeding was not taken orally in open Court before tin- 
judge. In nearly every instance cited, very probably in all. 
there had been, indeed, merely affidavit evidence and this was 
the case in Re The Alfred Nobel, the last case to which 1 re 
ferred.

I, therefore, think the Court should be very cautious in ac 
cepting as precedents cases where former decrees have been set 
aside for fraud, when we know that such was then the method 
of taking evidence in Chancery, and in applying those preced­
ents to actions to set aside judgments for fraud, W’here. <i< now, 
the old common law practice as to taking evidence orally, in 
open Court, prevails.
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It is, to my mind, extremely significant that no case seems to 
be referred to, and i have discovered none, in which, before the 
Judicature Act, a judgment obtained in a common law action 
where the testimony was rira roce before the Judge and jury 
in open Court, has been attacked even unsuccessfully by a sub­
sequent action to set it aside for fraud or perjury at the form­
er trial. Even in Bacon’s Abridgment under the title Audita 
querela, where one would expect to find it, if anywhere, there 
is no reference to the subject, and under the title “Fraud” 
there is in the American edition a single statement (p. 400) 
that a judgment at law obtained by fraud may be set aside in 
Chancery, though the reference is solely to a Missouri case. 
Probably the remedy may have been by injunction against pro­
ceeding on the judgment. The Encyclopaedia of the Laws of 
England discusses the subject, and after referring only to some 
of the cases I have cited, it says this at p. 266:—“And so long 
ago as 1757 the Court set aside a judgment obtained by trick” 
(refusal to produce a document because no notice to produce 
had been served.) But the case, Anderson v. George (1757), 
1 Burr. 353, 97 E.R. 349, shews that this was done upon a rule 
to shew cause. And when the authors of that work go as far 
back as that and can cite nothing else, the conclusion seems to 
be obvious.

Surely if there had been earlier precedents in the common 
law Courts the books T have referred to would have made some 
mention of it.

It. therefore, appears almost certain that there is no case in 
existence in which a plaintiff in such an action has succeeded 
upon a mere allegation of perjury in oral testimony before the 
Court itself on a former trial in open Court, except, perhaps. 
Cole v. Langford, supra, and even there forgery of documents 
was alleged and no defence was filed. I have not been able to 
refer to White v. Ivory cited in 1922 Ann. Pr. 1089 as the re­
port was only in a newspaper.

[See note at end of case for report referred to.]
Now in this paucity of precedent I do not consider it at all 

surprising that resort seems continually to be had to the, as I 
think, only apparent but really false analogy of foreign judg­
ments. Upon the argument in this case and in all the text 
books and some of the judgments, reference was and is made 
to the case of foreign judgments. But in reality these judg­
ments fall more properly within the first class above referred 
to in the passage cited from Lord Selborne’s judgment in Bos­
well v. Coaks although, being foreign and not domestic judg­
ments, they are even within that class also distinguishable.

Alta.

App. Dtv.

MacDonald
V.

Pier.

Stuart, J. V
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.We are in several places confronted with the atatetm- ‘ A 
judgment may be impeached for fraud and in this respect then* 
is no distinction between foreign and domestic judgments. ' 
But such statement, wherever made, has always been m.-ivlv 
obiter and in any case can mean no more than it says Of 
course both may be impeached for fraud but the impeach meat 
in the one case is an essentially different thing from the im­
peachment in the other.

The exact nature of a suit brought on a foreign judgment ha< 
l>een the subject of extended discussion. An elaborate and ap 
parently almost exhaustive enquiry into the matter is to lie 
found in the judgment of Mr. Justice Gray, delivering tin .uni­
ment of the Supreme Court of the United States in II 'ton \. 
Guyot (1895), 159 U.S. 113. He shews that up to the date of 
the Declaration of Independence the English Courts treated a 
foreign judgment as merely prima facie evidence of a debt hut 
that the later tendency has been to treat them as conclusive, 
subject to certain special defences. The matter is disco,sed in 
Piggott on Foreign Judgments at pp. 25 et seq. But whether 
such judgments are only prima facie evidence or are conclusive 
evidence the fact remains that they are only evidence of a 
debt. Piggott suggests, indeed, that even in a suit on a domes­
tic judgment that judgment is only evidence of a debt, which 
is probably correct;

But the matter may. in my opinion, be best put to the test 
in this way. Supposing the defendant here, who had - t hi' 
judgment in the former action had not realised for n« irly 12 
years and, desiring to avoid the effect of the Statute of Limita­
tions, had brought a second action on his judgment. Even aside 
from the lapse of time could the defendant, the present plain­
tiff, have pleaded merely an matter of defence that the judg­
ment had been obtained by fraud? Would the Court have en­
tertained such a defence? Would he not have certainly been 
told that the judgment was good and valid until judicially set 
aside by an affirmative action for that purpose? W-nild he 
not be told that he must first bring such an action or at least 
bring a counterclaim, as indeed the defendant evidently 
thought he must do in Moses v. Bible, supra f

For this reason 1 think there is a clear distinction between a 
suit in this Court to set aside one of its own records and a de 
fence in this Court to an action on a foreign judgment. In 
the latter case the defendant merely says that the evidence ad­
duced, viz;—the foreign judgment, is vitiated by fraud in the 
procurement of it and asks it be not enforced against him. In
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I think the analogy is not safe or conclusive and 1 find no p^;R
1 authority binding on this Court which declares that it is. I. ___
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1 this nature has been brought and upon sound principle in so
1 far as those precedents are not helpful, without resort to prin- 
1 ciples laid down in cases which present actions of a different
1 kind altogether.

Now the statement of claim as it stands violates the rule laid
1 down in Mit ford on Pleading in Chancery at p. 114, where it
I is said:—“A bill to set aside a decree for fraud must state the
1 decree, and the proceedings which ted to it, with the circum- 
1 stances of fraud on which it is impeached.”

There is nothing whatever in the statement of claim to shew
1 what the previous suit was about. Upon demurrer I think this
1 would he fatal but the record of the proceedings before Ives,
1 J., with a copy of which we have been furnished, shews that
1 it was agreed by the parties that the former record should he
1 produced in evidence, and indeed it was produced, though we
1 have not got it before us formally. So that this objection was
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But the circumstances of fraud alleged consist simply of a

1 copy of portions of the oral testimony of the present defend- 
1 ant, given on the former trial, where he was plaintiff, llow this
1 testimony was material cannot appear to us because we have
1 not got the former pleadings before us. It might appear, if
1 we had them, that it was not material and if that were so then
1 the words of Lord Selborne, above quoted, from Boswell v.
1 Coals, would apply, viz:—“The conditions are not fulfilled up- 
1 on which a res judwatn of this kind can be undone.”

But I will assume that the evidence set forth was material.
1 What is alleged is merely this, that the defendant testified
1 falsely and fraudulently on the former trial and, I will add for
1 the purpose of argument, upon material points of fact.
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The question is, does this constitute a cause of action. There
1 is no suggestion that there was any witness called for the plain- 
1 tiff in the former action but himself or that any one but the
1 then plaintiff swore falsely. There is no suggestion of forgery
1 of documents as in Cole v. Langford or of bribery of witnesses.

There is no authority whatever for saying that such a state-
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ingly swore falsely on the trial before the former Jut lue dis­
closes a good cause of action when there is no suggestion made, 
or allegation, that the plaintiff can place before the second

Stuart, J.A. Judge anything more than what was before the first one. It is 
suggested that the issue before the first Judge was merely 
whether what the then plaintiff, the present defendant, said 
was true or untrue, not whether, if untrue, he knew it was un­
true and so was perjuring himself. And reference is made to 
some cases on foreign judgments where this distinction is 
drawn. But for the reasons I have given I set to one side the 
decisions in foreign judgment cases. Moreover, the second 
Judge must first certainly decide whether the statements wen 1 
untrue before he can enquire whether they were untrue to the 
knowledge of the witness. And that first issue was lief ore tin 
former Judge and was decided by him. So that aside from the 
perjury the same issue is raised a second time and it is asked 
to be decided on the same evidence. Surely it cannot be vrious- 
ly contended that the first Judge never addressed his mind to 
the problem whether the plaintiff was then telling what he knew 
to be untrue but that the second Judge, owing to the express 
pleading, would be bound (and could better succeed) to enquire 
into the previous state of knowledge of the witness.

In my opinion this ought not to be permitted without an al­
legation that something entirely new in the way of evidence has 
been discovered and there is no such allegation.

To this it may be answered that the plaintiff is not bound 
to disclose his evidence. But why not? In my opinion this 
usual rule ought not to be applied in an action of this kind for 
several reasons. In the first place in most actions the matter 
is between the parties who have not come into Court before. 
One party is attacking merely the other. But here a solemn 
judgment of the Court itself is what is attacked. Should not 
the reasons for that attack be set forth in the record so that 
the Court will see what the reasons alleged are for which it is 
asked to expunge its own record? I think they should he so 
shewn. Moreover, the rule that a party must not be obliged to 
disclose his evidence is not applied in the case of a motion to 
the Court of Appeal for a new trial (i.e. to set aside the judg­
ment below), upon the ground of discovery of fresh evidence. 
Certainly there the appellant is bound, at least, to say that he 
has some fresh evidence. And here he does not even say that.
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And still more on such a motion he is forced to disclose the Alta,
nature of the evidence which he has discovered, so that it may xpiTloiv
be seen whether it is likely to change the result. Riverside _!_
lumber Co. v. Calgary Water Power Co. (1915), 25 D.L.R. MacDonald

818, 10 Alta. L.R. 128. And he must do this even where there p^B
is no suggestion of fraud or perjury on the part of his op- ___
ponent. JA

If that is so then, surely, a fortiori where the defeated party 
instead of merely appealing and asking for a new trial actual­
ly brings an action to set aside the record, he ought to allege 
such facts as will shew on their face that if they are true he 
has a right to bring his action, that is that he has a good cause

I of action. There would be no need perhaps of disclosing the 
names of the witnesses but certainly the nature of any fresh

I evidence ought to be disclosed. In such a proposed action as
I this the discovery of new evidence assuming that to he sufficient
I ought to he treated as the very gist of the action. I think there 

is no right to bring it otherwise unless the fraud alleged is
I extraneous to the Côurt proceedings, which was undoubtedly
1 the case in Cole v. Langford. In all the modern contested eases 

(in none of wrhich,by the way, did the plaintiff succeed, except
I Cole v. Langford) it will be observed that the Court had be­

fore it a statement of what new evidence the plaintiff proposed
I to adduce, although, of course, he was perhaps forced to di- 
I vulge it by motions to dismiss before trial.

What 1 mean is this. Supposing the case had gone on and
I the second Judge, Ives, J., had concluded that what the present
1 (lefendant had sworn on the former trial before Scott, J., and
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I the Master (for there was a reference) was untrue and that 
he then knew' it was untrue and so committed perjury in Ives,

1 J.’s conclusion, and if he had reached that conclusion merely
1 on a repetition of the former evidence and nothing more, then 

in such case, Ives, J. must still have dismissed the action be­
cause he would be merely reversing the finding of Scott, J. and

1 the Master as to the truth of the allegations in question. Then
I although the present plaintiff would have proved to Ives’ J.’s 

satisfaction everything alleged in the statement of claim he yet
1 would have failed. It inevitably follows from this that what 

is alleged in the statement of claim does not constitute in it­
self a cause of action, for otherwise, it all being proven to the

I Judge, the plaintiff should be given judgment. Therefore, an
1 allegation of new evidence recently discovered or of some ex­

traneous fraud is necessary to give the plaintiff a right to suc- 
I ceed and must, therefore, form part of the very basis and sub- 

38-63 U.L.B.
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stance of his right of action. Nor is this unreasonable consid­
ering the nature of the action as one not merely to decide the 
rights of the parties but to set aside a record of the Court en­
tered on a previous trial where those rights had been decided.

But it is not for this Court to suggest what might conceiv­
ably constitute a good cause of action. It is enough to decide 
upon what is before us, not upon a hypothetical case. And I 
do not wish to be understood as saying that no explanation 
would be necessary of the reason why the evidence had not been 
adduced before.

It may be suggested that the trial Judge should have gone 
on and that perhaps the plaintiff would have brought forth the 
new evidence and that he should have waited to see. But 1, 
for my part, cannot accede to this contention. Surely it is not 
to be declared that a plaintiff may file some document, called 
on its face a statement of claim, but shewing no cause of ac­
tion, and that, merely because the defendant wait* till the trial 
to object to it, the Judge should go on and hear a lot of evi­
dence and take his chance on whether he is really trying an 
action or merely listening to twice told tales! If that is so then 
pleadings ought not to exist at all and the Courts have all along 
been making a mistake in insisting upon them :

Neither do I agree that the plaintiff ought now to be allowed 
to amend. He never asked for the privilege. He wants his 
pleading tested and I think he should merely be given the test. 
Furthermore, if an amendment were allowed, as the plaintiff 
might be advised, it could only be on the condition of paying 
all costs to date. He will suffer nothing more by a simple dis­
missal of the appeal. He will, by a dismissal of the so-called 
action, not even be confronted with the possibility of a plea of 
res judicata, if he should start over again, because the dismissal 
would be on the ground that there had been no thing, no res, 
to be adjudicated upon.

It may, of course, be that the defendant’s better course would 
have been to take the offensive earlier and, as was done in sev­
eral of the English cases, apply to dismiss the action as friv­
olous and vexatious and so force the plaintiff, perhaps, to shew 
his hand more completely. But the fact that he waited until 
the trial to make objection cannot, I think, make any difference. 
Both at the trial and before us, the plaintiff had every oppor­
tunity to suggest the existence of recently discovered evidence 
and the absence of such an allegation was expressly complain­
ed of on the appeal by counsel for the respondent and indeed 
is raised in the statement of defence. Yet there never was any
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suggestion made that any such new evidence existed. For 
this reason also I think we should let the dismissal of the ac­
tion stand as being frivolous and vexatious in the circum­
stances.

I would, therefore, dismiss the appeal with costs.

Alta.

App. Dlv.

MacDonald
v.

Pi kb.

Buck, J.A. This is an appeal by the plaintiff from the 
judgment of Ives, J., at the trial, dismissing the action on the 
ground that the statement of claim discloses no cause of ac­
tion.

The action is one to set aside a domestic judgment obtained 
by the defendant against the plaintiff on the ground that it was 
obtained by fraud. Such an action undoubtedly lies. Rills to 
set aside judgments were not uncommon under the old Chan­
cery Practice, and a distinction was made between the case 
where the proper remedy was a bill of review and where it was 
an original bill; a bill of review was the proper remedy where 
the plaintiff had discovered since the judgment matter which 
the defendant was not in the former proceedings bound in con­
science to disclose; an original bill was the proper remedy 
where the matter was such that the defendant was bound in 
conscience to disclose—in the latter case the judgment would 
have been obtained by fraud ; an original bill was the remedy. 
Story’s Equity Pleading 8th ed. pp. 400 et seq; Manaton v. 
Moltswortk (1757), 1 Eden 18, 28 E.R. 590; Patch v. Ward 

181 ; L.H. U 'h. •_>().{ at p. LNMi. IS W.R. 441.
In Wyatt v. Palmer, [1899] 2 Q.B. 106 (C.A.) it was held 

that an action will lie to set aside a judgment for fraud under 
the system of jurisprudence established by the Judicature Act 
and that it is not necessary in the case of a judgment by de­
fault to have recourse to English 0. 27, R. 15 (our R. 163), 
and it is clear that it is not necessary in the case of a judgment 
otherwise than by default to appeal and ask for the hearing 
of further evidence and that an appeal with an adverse de­
cision is no bar to the action to set aside the judgment for 
fraud. Shedden v. Patrick (1854), 1 Macq. H.L. 535 ; 9 Sc. R.R.

In Wyatt v. Palmer, Lindley M. R. said at p. 109:—
“It is said that no such action will lie. That proposition is 

so new to me that, as an equity lawyer, I was startled by it. 
That an action could not be brought to impeach a decree or 
judgment on the ground of fraud was a surprise to me. I was 
familiar with such actions when at the Bar; and I have re­
freshed my memory by referring to Mitford on Pleadings where 
I find this: ‘If a decree has been obtained b> fraud it may be
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Alta. impeached by original bill without the leave of the Court 5th 
ApiToi,. «• ► 1VJ|"

----- The respondent’s counsel, however, does not disput. these
MacDonald propositions, but he contends (first) that the statement ot claim 

must allege the discovery of new evidence. He cites Bo^cdl v.
----- Coaks, [1894] 6 R. 167 as supporting this proposition; lut he

Beck. 1.4. has misinterpreted the case. Lord Selborne in the course of 
his judgment explicitly makes the distinction, to which I have 
already adverted, between two classes of cases: “one is that of 
which the celebrated case of the Duchess of Kingston i 1 Leach 
< .< . 1 hi : 1 EmI P.( 148 ; Î Smith '■ L.( h K< I. |' 
example, in which, by the collusion of the parties, the pro.-es* of 
the Court has been abused, and the whose proceedin'.' may be 
described as it was described in language used in that ra>c a* 
fabula non judicium.**

The Judge is referring to a judgment attacked on the .round 
of fraud, in order to do which, under the old Chancei;\ prac­
tice, as distinguished from a bill of review, an original In’l had 
to be filed. He proceeds:—

“This, at all events, is not a case of that kind. The present 
case falls within the second class, namely, where it is not sought 
to treat as a nullity what has passed, but to undo it judicially 
on judicial grounds, treating it as in itself, and until judicially 
rescinded, valid and final.”

The Judge is referring to a judgment sought to be set aside 
on the ground of the discovery of new evidence beerim: mi the 
issues determined in the action, which newly-discovered evi­
dence was, of course, not before the Court when the issues were 
determined, and the method, properly adopted under the old 
Chancery practice, being a bill of review as distinguished from 
an original bill.

An action in the nature of a bill of review, which under the 
old Chancery practice could be filed only by leave of tie- Court, 
probably cannot now be brought. Lord Selborne at p. 169
says:—

“The old practice of the Court of Chancery appl hie to 
bills of review may not be, and I assume for the present pur­
pose that it is not, now in use. A simpler and less formal and 
technical code of procedure generally has been adopted, which 
does not expressely require a preliminary application to the 
Court when a proceeding in the nature of a bill of r- ' iew to 
set aside a formal judgment otherwise final, is taken.”

The Judge is referring to English O. 42, R. 27.
We seem to have no corresponding rule but a likr remedy
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undoubtedly exists by virtue of the Judicature Act (ch. 3 of 
1919) sec. 35 (10) and R. 326, corresponding with English 0. 
58 R. 2 and 0. 39, R. 2.

I pointed out the distinction I am now insisting upon in 
Riverside Lumber Co. v. Calgary Water Power Co. (1915), 25 
D.L.lt. 818, 10 Alta. L.R. 128, at pp. 133-4, and in that case the 
authorities were discussed which shew that, speaking generally, 
where it is sought to get the benefit of newly discovered evi­
dence. it is necessary to shew that the evidence would in all 
probability have changed the result at the trial and could not, 
with due and reasonable diligence, have been discovered so as 
to have been produced at the trial.

hi re Scott <£ Alvarez Contract, [1895} 1 Ch. 596 at p. 622,
64 L.J. (Ch.) 376, another case referred to by respondent’s 
counsel, was a case of a bill of review based on the discovery 
of new evidence.

It is quite clear, that in an action to set aside a judgment for 
fraud, it is not necessary to shew the discovery of new evi­
dence which, with reasonable diligence, could not have been 
discovered before the trial and which evidence would in all 
probability have changed the decision.

The respondent contends (secondly) that although it is true 
that a judgment can be set aside for fraud it cannot be set 
aside for mere perjury. To me it seems that perjury is the 
grossest kind of fraud upon the Court and the parties. The 
respondent’s counsel refers to the case of Baker v. Wadsworth, 
[18981 67 L.J. (Q.B.) 301, the head note of which is: “A 
judgment obtained in an action will not be set aside in a sub­
sequent action brought for that purpose upon mere proof that 
the judgment was obtained by perjury.”

1 think that the head note is not supported by the opinions 
of the Judges who decided the case and the case is open to 
several observations.

First, the decision is nowhere reported but in the Law Jour­
nal Reports ; it was not carried into the authorised reports. 
Secondly, the decision was given upon a motion for judgment 
upon a statement of claim in default of delivery of defence 
and apparently in the absence of any evidence.

Thirdly, it was the decision of but two judges (Wright and 
Darbng JJ.) given without reserving their judgment for con­
sidérai ion.

Fourthly, in the case of Cole v. Langford, [1898] 67 L.J. 
(Q.B.) 698), that is reported in the same volume of the Law 
Journal Reports, but, unlike Baker v. Wadsworth carried into
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the authorised reports, [1898] 2 Q.B. 36, and both reports of 
which should be looked at, the Court (Ridley and Phillimore 
JJ.), although Baker v. Wadsworth was cited to them, cave 
judgment on a motion for judgment in default of defer the 
action being based upon an allegation which seems to me 'luir­
aient to perjury, namely production of forged document Of 
Baker v. Wadsworth, counsel urged that the Judges there re­
fused the motion for judgment “apparently in the exercise of 
their discretion and not because they had no jurisdiction to do 
so,” and an examination of the reasons of the Judges seems to 
support this view.

Fifthly, the Judges were unduly impressed with the remarks 
of James, L.J., in Flower v. Lloyd (1878), 10 Ch. D. :V„'7, in 
which he questioned in very strong terms the propriety of per­
mitting at all actions to set aside judgments for fraud: but 
these strong views of his have in subsequent cases been quite 
disregarded.

The case of Abouloff v. Oppenheimer (1882), 10 Q.B.D. 295, 
52 L.J. (Q.B.) 1, 31 W.R. 57, was the foundation of I lie sub­
sequent eases. Coleridge C. J. and Brett, L. J., both distinctly 
decline to agree with the views of James L. J., expressed in the 
previous case and Baggallay L.J., who was in both, had in the 
earlier case dissociated himself in that respect front James L.J.

In Vadala v. Lawes (1890), 25 Q.B.D. 310, 38 W.R. .194 the 
decision in Abouloff v. Oppenheimer was discussed and follow­
ed. The head note is as follows

“Where an action is brought in England to enforce a foreign 
judgment, the defendant may raise the defence that tile judg­
ment was obtained by the fraud of the plaintiff, even though 
the fraud alleged is such that it cannot be proved without re­
trying the questions adjudicated upon by the foreign ' uurt.”

The Court said at p. 318
“Not only where there has been a fraud on the Court hv what 

is called extrinsic circumstances, such as the alleged shuffling 
of the bills of exchange, but where the plaintiff has obtained 
judgment by the use of perjured evidence that is such a fraud 
as would enable the defendant to impeach the foreign judg­
ment.”

The cases of Abouloff v. Oppenheimer and Vadala v. f.uuci 
were followed by the Court of Appeal of Ontario in Jacobs v. 
Beaver (1908), 17 O.L.R. 496.

The cases referred to with regard to the practice before the 
Judicature Act were cases of bills to set aside domestic judg-
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pent*. The cases of defences to actions on foreign judgments 
od the ground of fraud are clearly applicable.

Some question was raised upon the form of the statement of 
claim. It alleges that the judgment attacked was obtained by 
the false and untrue statements made by the defendant in giv­
ing his evidence; that the defendant made such statements 
knowing them to be false and untrue and with intent that they 
should be acted upon and that the Court, being misled and de­
ceived by acting on such false and untrue statements caused 
judgment to be given in favor of the defendant. Then follows 
a long extract of the evidence in the former case indicating 
the statements said to be false. It is impossible to say that 
these statements could have had no effect upon the decision of 
the ease.

For the reasons I have given I am of opinion that the plain­
tiff is entitled to have his case tried and I would, therefore, al­
low the appeal with costs and direct a new trial, the costs of 
the former trial to be costs to the plaintiff in any event.

Post Scriptum.
The foregoing opinion was the one first written and has form­

ed the basis of much discussion among the members of the 
Court.

I quite agree that the statement of claim is defective in not 
setting out wrhat the issues were in the previous action and in 
not expressly alleging that the plaintiff was in a position to 
produce at the trial evidence to prove the perjury of the de­
fendant in addition to that produced at the former trial. I 
think it not necessary to allege that such additional evidence 
was not available to him on the former trial. With regard to 
the first point, that objection was practically cured by the pro­
duction and filing as an exhibit of the entire file in the former 
action. With regard to the second point, it seems to me to be 
obvious that additional evidence is essential, for one Judge 
could not make a contrary finding on the same evidence. But 
the trial having commenced, the trial Judge might have settled 
that point by a question whether the plaintiff proposed to ad­
duce additional evidence. If plaintiff’s counsel had answered, 
no. 1 think the Judge would rightly have dismissed the action.

Th<* statement of defence contains the allegation that “the 
statement of claim does not disclose a cause of action and is 
bad in law.”

Such an allegation is quite insufficient. The precise point of 
law intended to be raised must be indicated. See Annual Prac­
tice, 1922 notes to 0. 25, R. 2; Chitty’s Forms, 14th ed. pp. 167 
et seq; Appendix E to English Rules, Sec. iii.

Alta.

App. Dlv. 

MacDonald 

Pier. 

Beck, J.A.
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The allegation in its general form gave no notice to the plain, 
tiff of the ground or grounds on which the defendant intended 
to rely and consequently failed to suggest to him the advisihil- 
ity of endeavoring to procure the determination of any import­
ant point of law as a preliminary question to be dispos, d of 
before incurring the expense of going to trial.

Had the precise points been indicated the plaintiff would un­
doubtedly have amended, for the Court will not determine a 
question of law without first seeing it is based on the real facts.

No doubt a party has a right to raise a point of law at the 
trial ore tenus, but the fact that it is raised for the first time 
ore tenus at the trial, must have an important bearing upon the 
course which should be taken by the trial Judge.

Some points which are raised in other paragraphs of the 
statement of claim as questions of fact and not as questions 
of law, it is suggested are in reality questions of law. but they 
do not suggest the points now in question.

My view then is that the trial Judge, in the circumstances, 
ought to have asked plaintiff’s counsel whether he proposed to 
adduce new evidence to establish the perjury ; if counsel re­
plied no, the action should have been dismissed, if yes, the ac­
tion should have proceeded ; in other words, the two defects 
in the statement of claim ought to have been disregarded, the 
plaintiff having leave to amend and the statement of claim be­
ing taken to have been amended accordingly. So far then as 
my brother Stuart has expressed a positive opinion there seems 
to be no difference between us, except as to the duty, in the 
circumstances, of the trial Judge, a difference which goes only 
to the question of costs.

The case having reached its present stage, the plaintiff should 
now, of course, amend.

Hyndman, J.A. After a careful consideration of the auth­
orities it seems to me there can be no question but that the 
Court should entertain an action to set aside a judgment, either 
domestic or foreign, on the ground that fraud was practised 
on the Court, thus misleading it, by evidence known to the 
party obtaining such judgment to be false.

I need only refer to the following authorities upon which to 
base what I have said, viz: Abouloff v. Oppenheimer, 10 Q.B.D. 
295. Vadala v. Lawes, 25 Q.B.D. 310. Jacobs v. linrer, 17 
O.L.R. 496 and the citations there mentioned—Story’s K<jwity— 
Pleading 8th ed. p. 400.

The only doubt which I have with regard to the right of the 
plaintiff in the present action is due to what I think an in­
sufficiency in the statement of claim.
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In my opinion as it is at present framed, assuming the alle­
gations put forward as true, it does not and cannot be said to 
necessarily follow that the plaintiff, appellant, would be en­
titled to judgment in his favor. The record and judgment in 
the former action are made part of the Appeal Hook. A per­
usal of the pleadings and judgment therein and the impeached 
evidence as set out in the case fails to reveal to me either (1) 
that such evidence was material to the issues involved or indeed 
has any important bearing thereon, or (2) that should it be 
established that the evidence in question was false and per­
jured that it must have the effect of defeating the then plain­
tiff's claim.

The claim should first set out the facts in the former ac­
tion. then the alleged perjured evidence, and then the mater­
ial hearing and relationship of the latter on the former, making 
it clear that if such false evidence had not been adduced, in 
all reasonable probability, the action would have resulted in the 
present plaintiff’s favor. Reference to the pleadings in the au­
thorities cited will, I think, shew that this was the nature of 
the pleadings therein.

The conclusion to which I have come is that the appeal ought 
to be dismissed with costs.

Clarke, J.A.:—I think the appeal should be allowed, and 
agree in the disposition of costs made by my brother Beck.

In order to succeed in the action the plaintiff must prove, in 
addition to the falsity and materiality of the facts sworn to 
by the defendant on the trial of the former action, the further 
fact that the defendant was guilty of fraud in the giving of 
his evidence, for the facts stated by him may have been untrue 
without any fraud on his part. The statement of claim alleges 
that the statements in question were made by the defendant 
knowing them to be false and untrue, and with the intent that 
they should be acted upon by the Court and that the Court was 
deceived and misled by acting upon them. Surely this is an 
allegation of fraud, which is an extraneous fact not before the 
Court in the previous action and it is difficult to see how it 
could have been, as the issue there was the truth or falsity of 
the statement, not the guilty knowledge and intention or in 
other words the fraud of the defendant, which is the vital issue 
in an action of this kind.

(Note)— London Times, April 27, 1910, p. 3. Mr. Justice Channell. 
White v. C. A. Ivory. (Referred to in Ann. Pr. 1922. p. 1089) 
Action to set aside judgment.
This was an action of a somewhat unusual character. Brought by 

H. White, a farmer and fruit grower, to set aside verdict..................
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The plaintiff’s case now was that its Judgment was obtained by fraud 
and perjury.

It was alleged that certain documents, including a "bought ledger,” 
a railway slip, and copies of letters purporting to have ben sent to 
the plaintiff, were forged by Perks, and that he was acting throughout 
at the instigation of defendant.

Channell J. The Judge said that in trying this case the Jury were 
performing a service to the public. As far as he knew this v the 
first case of the kind tried by a jury. Actions of review had not been 
frequent and such as then had been had been tried on the equity side. 
The onus of proof undoubtedly lay upon the plaintiff, and thi was 
practically a criminal case. But he did not know that made much 
difference—in every case it was for the plaintiff to satisfy thi r\ 
They were faced with the fact that the story began with a discredited 
witness and they had, therefore, to decide whether that witne was 
satisfactorily corroborated by other evidence or documents. There 
were difficulties in the story told by each side. The question the jury 
had to answer was whether the defendants had fabricated or caused 
to be fabricated documents for the purposes of the other action, and 
had so fraudulently obtained the verdict that was in fact given in 
their favor. It was for the plaintiff to satisfy them beyond all reason­
able doubt, but if he did, they must find for him without any con­
sideration of the seriousness of the result.

They found for plaintiff.

TOLLEY * Co. v. 8KVCE.
Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, Turgeon, and 

McKay, JJ.A. March 27, 1922.
Brokers (§IIA—B)—Real estate agent obtaining terms of sale of 

property—Refusal of owner to list property with him— 
Agent finding purchaser—Liability of owner for commission
ON SALE.

The refusal of an owner to list property with a real estate agent 
when giving him the terms on which she is willing to sell nega­
tives any inference which otherwise might be drawn 
circumstances, that she had impliedly agreed to pay him a commis­
sion for his services if he found a purchaser.

[See Annotation on Brokers, 4 D.L.R. 631.]

Appeal by plaintiff from the judgment at the trial of an 
action for commission on the sale of a house. Affirmed.

R. Robinson, for appellant; No one contra.
IIavltain, C.J.S. concurred with Lamont, J.A.
Lamont, J.A.:-—This is an action for commission on the sale 

of a house. Mrs. Skuce, the defendant, was the owner of lot 4, 
Block 34, Saskatoon, and the house situate thereon. Being 
desirous of selling the same, she placed a sale card in the win­
dow. The plaintiff, a real estate agent, learned that the home 
was for sale and interviewed the defendant on or about Novem­
ber 2, 1920, in respect of the same, and she gave him her price 
both for cash and on terms. That price, he says, was $4,000, 
with $1,000 cash, or $3,800, all cash. His evidence contains the 
following:—
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“Q. Did she know you were in the real estate business! A. 
Yes, I told her that. Q. Did she authorize you to sell the house 
then on those terms? A. On those terms. Q. Was anything 
mentioned about commission at that time? A. Other than tell­
ing her who I was and that I wanted the listing, nothing was 
said about commission.”

The plaintiff took 1 ortain prospective purchasers to the 
house, and in March, 1921, took a Mr. tiarraskill there, who was 
willing to give $3,800 for the house if she would take as part 
of the purchase money certain bonds. No sale was made on 
that occasion. Barraskill returned a day or two later, and told 
Mrs. Skuce that Tolley had quoted him $3,800, with a cash pay­
ment of $1,000. She told Barraskill she had never given that 
price to anybody. The plaintiff then went to see her and she 
upbraided him for stating terms which she had not given him. 
Later on she sold the house to Mrs. Barraskill for $3,700 
through an agent employed by the Barraskills. The defend­
ant's version of her conversation with the plaintiff is, that 
when he wanted a listing of her house she would not give it 
and told him so. She says she had not given a listing of it to 
anybody. The trial Judge accepted her evidence and 
found that there had been no express promise to pay a com­
mission, and that under the circumstances one could not be 
implied, and he dismissed the plaintiff’s action. The plaintiff 
appeals to this Court.

There is no doubt that the plaintiff found Barraskill as a 
purchaser for the defendant’s house and introduced him to 
the defendant. That alone, however, does not entitle the plaint­
iff to be remunerated for his services. An agent has no right 
to receive remuneration from his principal unless there has been 
a contract express or implied to that effect. (1 Hals. p. 193, 
para. 412.) Here it is admitted there was no express contract 
to pay commission. Should such a contract be implied! It 
should if the services rendered by the plaintiff were rendered 
under circumstances which would lead the defendant to know’ 
that if she accepted the benefit of those services it was on the 
terms that she must pay for the same. Barnett v. Isaacson 
(1888), 4 Times L.R. 645.

Circumstances existed in this case which, had they stood 
alone, might well have justified the inference that the defend­
ant understood that she was to pay for the plaintiff’s services 
if he found a purchaser. There is one circumstance, however, 
which, to my mind, conclusively points the other way. The 
plaintiff, when he obtained the defendant’s terms, told her he

Sask.

C.A.

Tolley & 
Co.

Lamont, J.A.



604 Dominion Law Reports. [63 D.1..R.

Sask.

C.A.

TOICoY

was a real estate agent and asked for a listing of her house. 
She refused to list the property with him. Her refusal to let 
the plaintiff have a listing of the property in my opinion clear­
ly negatives any inference which otherwise might be drawn 
from the circumstances that she was impliedly agreeing to pay 
him for his services if he found a purchaser. The judgment 
of the trial Judge was, therefore, right,, Ind this appeal should 
be dismissed with costs.

Tvrgeon, J.A.:— This is a case where a real estate agent 
sued the defendant as a vendor of a piece of property for a 
commission on the sale, alleging that he had been employed as 
agent by the defendant and that he was the means of the sale 
taking place. The trial Judge has found, and I agree with 
him in this finding, that the defendant did not employ the 
plaintiff to act for her, either expressly or by implication. Nor 
can she be said to have ratified anything done by the plaintiff. 
Such being the case, the action was dismissed by the trial 
Judge; I think quite properly.

I would dismiss the appeal with costs.
McKay, J.A. The plaintiff brings this action to recover 

commission on the sale of defendant’s house and lot, alleging 
that defendant employed him to sell the same.

There is no evidence that defendant ever employed plaintiff 
to sell the property, or agreed to pay him any commission. 
The plaintiff can only succeed on an implied agreement.

In Biirnett v. Isaacson (1888), 4 Times L.R. 645, at p. 646, 
Lord Lsher, M.R., is reported as stating the law to be as 
follows :

“To entitle a plaintiff to sue upon a quantum meruit tin* rule 
was that if the plaintiff relied upon the acceptance by the de­
fendant ot something he had done, he must have done it under 
circumstances which led the defendant to know that if lie, the 
defendant, accepted what had been done, it was on the terms 
that he must pay for it.”

The question then to consider is; Did the plaintiff try to sell 
said property and bring prospective purchasers, including the 
ultimate purchasers, to the defendant, under circumstances 
which led the defendant to know that, if she accepted the ls*ne- 
fit of what the plaintiff was doing, she would have to pay for 
it?

The evidence, in my opinion, rebuts this.
The plaintiff’s evidence of his first interview with défend­

ant, after receiving her terms which he says were $4.000 with 
$1,000 cash or $3,800 all cash, is as follows:—
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“Q. Did she know you were in the real estate business? A. 
Yes. I told her that. (j. Did she authorise you to sell the house 
there on those terms? A. On those terms, (j. Was anything 
mentioned about commission at that time? A. Other than tell­
ing her who I was and that I wanted the listing, nothing was 
said about commission.”

In my opinion, in above evidence the plaintiff implies that 
the property was listed with him ; being authorized to sell the 
property, and listing it with him, mean the same. And on 
reading the whole evidence I gather it was understood in that 
sense during the trial.

The defendant, while not denying that “she authorized” 
plaintiff to sell the property by the use of that word, denies 
that she listed it with the plaintiff or anybody else, and I take 
her denial to mean that she did not authorize plaintiff to sell 
it. And the trial Judge accepted her evidence as true. Con­
sequently she must have at the time plaintiff asked for the 
listing on his first visit, refused to list or authorize the plaint­
iff to sell the property for her, as that is the only occasion on 
which plaintiff asked for the listing.

She then having refused to list the property for sale with 
him to his knowledge, it cannot be said that she would know 
she would be expected to pay for what he was doing.

In my opinion what she did was only to give him her terms 
when he asked for them, but she refused to employ him to sell 
the property for her.

In my opinion, the trial Judge was right in dismissing the 
action, and the appeal should be dismissed with costs.

Appeal dismissed.

BENNETT v. TOWN OF EDMONTON.
Alberta Bupreme Court, Walsh, J. March IS, 1922.

Parties (|IIB—118)—Action by wire fob bam auks for pkrhonai. in­
juries—Hvsbanii not joinf.ii ah party—Ohjkction not raihku
t'NTIL AFTER VW>HE OF PLAINTIFF’S CASK—FaILVRIC TO ASK TO HAVE 
PARTY ADDED—RlUlIT TO HAVE ACTION DISMISSED ON ACCOUNT OF—
■mitea m i i 184 a11 m 11 81 (4).

A defendant who objects to the non-Jotnder of the husband as a 
necessary party In an action brought by the wife for personal 
Injury, may by a motion In Chambers or at the trial In a summary 
manner apply to have the husband added, or may raise the objection 
in his pleading under Rule 105, but such nonjoinder le nut a ground 
for dismissing the plaintiff's action where the objection is raised 
for the first time at the end of the plaintiff's case.

[Rex v. Cyr (1917), 38 D.L.R. 601, 12 Alta. L.R. 320; Weldon v. 
Winslow (1884), 13 Q.B.D. 784; Boules v. Doan (1876), 39 U.C.Q.B. 
337; Bwan v. C.N.R. (1908), 1 Alta. L.R. 427; Touhey v. Medicine 
Hat (1912), 7 D.L.R. 759, 6 Alta. L.R. 116, considered.]

Alta.

sxT
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Town or 
Edmonton.

Action by plaintiff, a married woman, for injuries sustained 
by her through the negligence of the defendant.

David Campbell, K.C., and ff. A. Friedman, for plaint if.
O. B. O’Connor, K.C., and McCullough, for defendant.
Walsh, J. The plaintiff sues to recover damages from the 

defendant for injuries sustained by her through its negligence. 
Her evidence and that of her daughter proves conclusively that 
she stepped into a hole in a sidewalk within the limits of the 
corporation and as the result broke the bone of her left leg. No 
evidence was called for the defence and I find that she did 
suffer the injuries of which she complains and through the cause 
alleged therefor. If the defendant is responsible for this walk, 
I think it was guilty of negligence in not keeping it in proper 
repair. The defendant seeks to escape responsibility for this 
misfortune on two grounds.

It says in the first place that under sec. 350 of the Town Act. 
eh. 2, 1911-12, it is only bound to keep in repair sidewalks laid 
within the corporate limits by itself or by some person w ith the 
permission of its council and that, in this case, the evidence does 
not establish the fact that this walk was so constructed. I dis­
posed of this objection at the close of the trial by holding that 
there was proof that this walk was built by or with the permit 
sion of the defendant or at least that there was quite sufficient 
to justify the inference that it was and I refused to dismiss the 
action on that ground.

The other contention is that the plaintiff was, when the 
accident occurred and when this action was started and si ill is. 
a married woman, and that because of that she is not entitled 
to maintain this action, her husband not being a party to it. It 
is quite true that no statute has been passed in this Province, 
which is a pioneer in legislating for the emancipation of women 
as the phrase goes, which confers upon a married woman the 
right to sue alone in respect of a tort committed against her. She 
may vote, she may be elected to Parliament or the Legislature 
or a municipal council. She may be a member of the Executive 
Council. She may be appointed a Police Magistrate or practiee 
any of the learned professions if she has the necessary qualifica­
tions. She has all of the property rights of an unmarried 
woman. But one looks in vain for any statute which gives her 
the right to sue in tort separately from her husband. The las 
affecting her in this respect is therefore the law of England as 
it stood on July 15,1870, and that is the common law, fur at that 
date no statute had been passed by the Imperial Parliament
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conferring upon a married woman the right to sue at all in her 
own name.

Now it is undoubted under the English decisions that at 
common law the wife could not sue alone but that the husband 
must have joined if the action was brought for her personal 
suffering or injury. In delivering the judgment of the Appel­
late Division in Rex v. Cyr (1917), 38 D.L.R. 601, 12 Alta. L.R. 
320, at p. 610, 29 Can. Cr. Cas. 77, Stuart, J., expressed the 
opinion that “the Courts of this Province are not in every case 
to he held strictly bound by the decisions of English Courts as 
to the state of the common law of England in 1870. ” After 
referring to the various legislative enactments under which the 
status of women in this jurisdiction has of recent years been 
materially altered, in many respects, he proceeded (p. 611) to 
apply “the general principle upon which the common law rests, 
namely, that of reason and good sense as applied to new con­
ditions,” by holding “That in this Province and at this time in 
our presently existing conditions there is at common law no 
legal disqualification for holding public office in the government 
of the country arising from any distinction of sex.” This 
prineiple might perhaps be not improperly applied here. I 
merely suggest this without labouring the point, as I think that 
even if the husband should have been joined as a party plain­
tiff to this action it is now too late for the defendant to com­
plain of his non-joinder.

8 I. M.K.. in the Court Off Appeal m Wtiàên v. IV///slow
(1884), 13 Q.B.D. 784, at p. 786, 53 L.J. (Q.B.) 528, 33 W.R. 
219. states the law as follows “ What is done to her is the cause 
of action and under the old practice she might have sued in her 
own name without joining her husband and could have re­
covered if the defendant did not plead her coverture in abate­
ment. for he could not plead it in bar of the action.”

This was an action brought after the passing of the Married 
Woman’s Property Act, 1882 (45 & 46 Viet., ch. 75) for personal 
injury sustained by the wife before the passing of that Act. 
Bowen. L.J., in the same case, at p. 787, said “if the wife sued 
alone the only way in which the defendant could object was by 
plea in abatement, and if the defendant did not plead in abate­
ment the coverture was not a substantial bar to the action.” 
These statements are amply supported by the cases. Some of 
the English authorities are collected in the Ontario case of 

Due* (187S), 81 i .r.Q.B. HT, in which it wm held 
that the plaintiff, a married woman who sued alone, was entitled 
to retain a judgment for damages for assault committed upon
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Alt*. her as there was no plea of coverture on the record. In another
8.C. Ontario case, Murphy v. Hunt (1846), 2 U.C.Q.B. 284. lù.hin- 

son, C.J., in delivering the judgment of the Court said: ‘If a
Bennett

Town of 
Edmonton.

married woman who may be joined with her husband in suing 
improperly sues alone, advantage can only be taken by plea in 
abatement.” Stuart, J., in Swan v. CJf.R. (1908), 1 Alta. L.R.

Walsh. J. 427, at p. 431, took the same view. He thought that under the 
present practice the defendant could by motion in Chandlers or 
summarily at the trial insist that the husband should l>. added 
as a party and that he must be joined if the defendant demands 
it. When there was such a thing a plea in abatement was the 
proper method by which to raise the non-joinder of the hus­
band. That plea has, however, been abolished, and in England 
since its abolition the proper practice is under Rule 11. See 
notes in the Annual Practice to Rule 253. Our Rule *Js 4 > U 
in the identical language of the English Rule 134 and it 
authorises the making of an application to add a party nther 
by motion in Chambers or at the trial in a summary manner.
It is doubtless on this rule and the practice in such matters now 
in vogue in England that Stuart, J., founded his opinion as to 
the course which a defendant who objects to the non .minder 
of a necessary party should take.

If, however, it is still a matter of pleading, then Rule 105 
applies, under which a defendant must raise by his defence all 
matters which shew the action not to be maintainable. There is 
not a word in the statement of defence suggestive of the con­
tention that the plaintiff cannot maintain this action. The fact 
that she is a married woman is set out in the statement < f claim 
and so the defendant with full knowledge of that fact went to 1 
trial without moving to dismiss, without applying to have the 1 
husband added and without raising the question by its pleading. 1 
Even now it does not ask to have him added. It wants the action 1 
dismissed because of his non-joinder, an objection raised for the 1 
first time at the close of the plaintiff’s case. This I must refuse 1 
to do. If I had been asked to do so I would, with his consent, 1 
have certainly added him at the trial, as Stuart. J.. «lid in 1 
Touhcy v. Medicine Hat (1912), 7 D.L.R. 759, at p. 763. à Alta. 1 
L.R. 116, but no such request was made by either party.

The plaintiff’s injuries fortunately were not serious. She 1 
made a good recovery and there is nothing to indicate .my per- 1 
manent injury from the fracture. She has suffere«l only the 1 
pain resulting from the fracture. On the same day that I tried 1 
this case I awarded the plaintiff in another action $1,500 by way 1 
of general damages for a broken leg. There was in that case, 1
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however, every reason to think, from the medical evidence, that 
permanent injury to some extent had been suffered and he was 
entitled to have compensation for his loss of time and the inter­
ference with his regular work. I think that if I allow this 
plaintiff $600, she should not complain. She cannot recover the 
special damages claimed for. They belong to her husband.

Judgment accordingly.

REX v. DINER.
Alberta Supreme Court, Appellate Division, Stuart, J.A., Beck and 

Hyndman, JJ.A. March 2, 1922.
Intoxicating liquors (8IIIA—55)—Sale of—Acquittal—Subsequent

PROSECUTION FOR HAVING IN POSSESSION — Pl.KA OF AUTREFOIS
acquit—Construction of Act.

Under the Alberta Liquor Act, 1916 (Alta.), ch. 4, selling in­
toxicating liquor and having it in possession are separate and 
distinct offences created by separate sections of the Act (secs. 23 
and 24) and if upon a hearing of a charge under sec. 23 the 
evidence discloses that the accused was guilty of an offence under 
sec. 24, he may be subsequently charged with the latter offence 
even though both charges are based upon the same facts and cir­
cumstances and he has been acquitted of the charge under

[See amendments, 1917, ch. 22, secs. 6 and 6; 1918, ch. 4, sec. 
65; 1921, ch. 6, sec. 6.]

Appeal from the judgment of Scott, C.J. Affirmed.
R. A Smith, for the Crown.
II. A. Friedman, for accused.
The judgment of the Court was delivered by
Stuart, J.A.:—This is an appeal by the accused from a judg­

ment of Scott, C.J., dismissing his application to quash a convic­
tion entered against him by a magistrate for that he “the said 
Charles Diner on the 19th day of May, A.D. 1921, at Edmonton, 
did unlawfully have in his possession intoxicating liquor in a 
place other than the private dwelling house in which he resides, 
to wit on 96th Street in the City of Edmonton, contrary to the 
provisions of the Liquor Act.”

The information was laid on May 27, 1921. The case was 
heard by the magistrate on May 31. At the opening of the case 
the accused entered a plea of autrefois acquit. This plea was 
based on the facts that the accused had been charged under 
information on May 25 with having on the same May 19 un­
lawfully sold intoxicating liquor contrary to the provisions of 
the Liquor Act, 1916 Alta., ch. 4, and had been acquitted, and 
it was alleged and admitted that the second charge was based 
upon exactly the same facts as those upon which the previous 
charge was based.

39—63 D.I..R.
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The magistrate overruled the plea and convicted. The 
grounds of the application to quash were (1) that there wa> no 
evidence to sustain the conviction and (2) that the plea of 
autrefois acquit should have been sustained. The Judg«* Mow 
did not deal with the first ground in his reasons for judgment 
no doubt for the reason that, as was admitted on the argument 
of the appeal, that ground was but weakly urged. Upon appeal, 
however, it was pressed upon the Court very strongly ami will 
have to be considered.

Dealing, however, in the first place with the second ground 
I have come to the conclusion that the Judge below was right. 
In his judgment he said this :

“Under the Liquor Act selling intoxicating liquor and having 
it in possesion are separate and distinct offences created hv 
different sections of the Act. (See secs. 23 and 24). If upon 
the hearing of a charge under sec. 23 the evidence disclose that 
the accused was guilty of an offence under sec. 24 I see no reason 
why he should not be subsequently charged with the latter 
offence, even though both charges are based upon the same facts 
and circumstances. I can find no direct authority to the con­
trary. In fact Rex v. Barron, [1914] 2 K.B. 570. 83 L.J. (K.B.) 
786, is a direct authority in support of the view I have expressed 
as it was there held that the test is not whether the facts relied 
upon are the same in both trials but the question is whether 
the accused could have been convicted upon the first trial of the 
offence charged in the second.”

The main contention raised by counsel for the accused against 
the soundness of this reasoning is that the Judge overlooked 
entirely the effect of sec. 45 of the Liquor Act, which reads as 
follows:—

“In any prosecution for the violation of any of the provisions 
of this Act in the event of any variance between the informa­
tion and the evidence adduced in support thereof the just ice or 
justices hearing the case may amend such information ami may 
substitute for the offence charged therein any other offence 
against the provisions of this Act, but if it appears t hat the 
person charged has been materially misled by such variance he 
shall be granted an adjournment of thé hearing if he applies 
therefor.”

This section was quoted in order to show that the magistrate 
could at the first trial have substituted the present charge for 
the former one and that the accused could then have been con­
victed at that first trial of the offence of which he was convicted



63 D.L.R.] Dominion Law Reports. 611

on the second and it was therefore argued that the plea of 
autrefois acquit should have been allowed.

But it must be remembered that the rule accepted by the 
Judge below, following Rex v. Barron, is not a statutory rule. 
It is simply an expression of what was conceived to be the 
common law rule. Section 907 of the Code is not applicable to 
summary convictions even under the Code but only to indict­
ments. We have, therefore, merely the common law rules to 
guide us, and we are not bound by the exact phraseology in 
which in one or more particular cases those rules may have been 
expressed. And moreover the common law rule as to the right 
to plead autrefois acquit was laid down when there was no such 
statute as the Liquor Act and no such section as sec. 45 of that 
Act iu existence. When we have such a serious change in the 
law as to procedure in summary conviction cases as that section 
presents, for there is no such a provision in Part XV. of the 
Criminal Code, it then becomes a question just how far the 
particular language used in particular cases with respect to the 
right to plead autrefois acquit should be rigidly applied.

The accused could not have been convicted of the present 
charge upon the former trial as it was conducted in fact. But 
it is said that the magistrate could have substituted the offence 
now charged for the one then charged and that the matter 
should be treated as if he had done so. In my opinion, that is 
not so. I think there is a very substantial difference in meaning 
between the two phrases of sec. 45, viz.:—“may amend such 
information” and “may substitute for the offence charged 
therein any other offence against the provisions of this Act.” 
The latter phrase is far more than a mere amplification of the 
former. The former phrase covers the case of an amendment of a 
charge in some detail of circumstance without changing the sub­
stantial nature of the offence and without proceeding to deal with 
another offence of the same nature but at a quite different time 
and place. If such an amendment had been all that would have 
been required in order, on the first trial, to convict the accused 
of the offence now charged, no doubt the plea would have been 
available. But recourse would have had to be made to the 
permission given by the second phrase, and that provides for 
the substitution of a charge of another offence entirely. If full 
effect were given to the contention advanced it would follow 
that a prosecution, whether resulting in conviction or acquittal, 
for any offence whatever under the Act, would be a bar to any 
prosecution for any other offence of any kind under the Act. 
For instance, the acquittal on the first charge against the present

Alta.

App. Dtv.

Rex
v.

Diner. 

Stuart, j.a.
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Alt*. accused would be a bar to any prosecution under sec. 3G for
App Dlv permitting drunkenness on the accused’s premises. Obviously

-1 this cannot be possible. There must, therefore, be sonic eon-
Rex sidération of the facts and circumstances. The facts an- that

Diner. there was apparently a wholesale liquor export warehouse
----- carried on on 96th St. by a certain company. One da\ the

stusrt, j.a. accuRed was seen by two policemen to bring two suitcase out
of this warehouse, cross the sidewalk and put them in a taxi- 
cab that was standing there. He then returned to the ware­
house and the policemen rushed over to the taxi-cab and took 
possession of the suit cases, which were found to contain twenty- 
two bottles of whiskey. The taxi-cab driver stated in ln> evi­
dence that he had come there in response to a telephone message 
and that he had been instructed to drive to the C.P.R. depot 
but that the accused had, after putting the suit cases in the 
car, asked him to wait a minute and had returned and re entered 
the warehouse. The policemen found all the doors of the ware­
house locked although they had come on the scene practically 
immediately after the accused had gone in.

There was no evidence whatever that the accused was an em­
ployee of the export company. He gave no evidence himself and 
his counsel at the trial merely got the policemen to say that the 
accused had told them so and that they knew nothing to the 
contrary. This was merely an umworn statement of the 
accused and could be used against him as an admission hut can­
not be used in his favour.

The accused wTas first charged with illegal selling contrary to 
sec. 23. The question is whether in such circumstances an 
acquittal on the charge of selling is a bar to a charge of illegally 
having the liquor in possession. If it is, it simply means this, 
that although under sec. 45 the magistrate could at the first 
trial have changed the nature of the charge and substituted a 
charge of illegally having in possession and could have granted 
an adjournment if he thought just, or proceeded with the trial of 
such substituted charge and convicted, yet, because he did not 
make the substitution but acquitted on the first charge and 
within a day or two took an information in respect of the second 
charge, the accused could meet the second charge by a plea of 
autrefois acquit a thing which he could not have done if the 
other course had been pursued.

I do not think the enactment of sec. 45 can lead to any such 
application of the rule as to autrefois acquit.

As was said by Beck, J., in Rex v. Weiss and Williams (1913), 
13 D.L.R. 166, at p. 168, 6 Alta. L.R. 163, 21 Can. Cr. Cas. 438,
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“It seems to me that when there has been an acquittal 
the defendant may be again prosecuted on a charge 
setting up another legal aspect of the same facts that the prin­
ciple is that he must not be punished more than once for the same 
acts or omissions.” At least I think this is true in a case where 
the actual facts are admitted and it has only become a question 
as to what offence those facts properly disclose. If there had 
been a contest as to the facts and an acquittal amounting to a 
finding that the facts alleged by the prosecution were not true 
the situation might possibly be different. The more general 
plea of res judicata might then be raised. This, as I understand 
it, is what the Court of Appeal of Ontario decided in Itex v. 
Quinn (1005), 10 Can. Cr. Cas. 412.

But here there never was a finding that the facts alleged by 
the prosecution on the first charge were not true. Clearly all 
the magistrate decided was that those facts furnished no evi­
dence, presumptive or otherwise of a sale. And indeed most of 
the evidence given on the first trial was simply', by arrange­
ment, re-read from the stenographic report at the second trial.

If the acquittal could be held to have been a finding of the 
untruth of the facts alleged by the prosecution then it might be 
that the rule against an accused person being twice put in 
jeopardy would have some application. If a man gets a verdict 
in his favour upon a trial of disputed facts it may possibly be 
that he ought not to be forced to fight the same battle twice, 
but that is not the case here.

I therefore think that the judgment below was right as to the 
plea of autrefois acquit.

Then on the first point about the absence of evidence I think 
the appellant must also fail. The argument addressed to us 
was based entirely on the theory that the accused was an 
employee of a company lawfully engaged as its general business 
in the export of liquor. But as I have shewn there was no 
evidence of that fact at all. It was the business of the accused to 
bring that fact out if it were true. And even if it were true, I 
for my part cannot quarrel with the magistrate for refusing 
upon the meagre evidence incidentally elicited by cross- 
examination of the witnesses for the prosecution, to make the 
inference that the export company was at the time in question 
legitimately shipping liquor out of the Province. In the 
absence of any evidence whatever for the defence I think he 
was quite justified in making the inference that the liquor was 
in the taxi-cab for another purpose altogether and for an illegal 
one.

I would dismiss the appeal with costs. Appeal dismissed.
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FREY v. FLOYD.
British Columbia Court of Appeal, Macdonald, CJJL., Martin, (, ihcr, 

McPhillips and Eberts, JJ.A. January 10, 1922. 
Reformation of instruments (§1—1)— ureement for sale of

Notice of reservation of coal riuiits—Reservation \ i lv 
gli ded in agreement—Purchaser entering into posses< \ .*•
LAND AND MAKING IMPROVEMENTS — WAIVER OF OBJECTION TO
title—Specific performance of rf:formed agreement.

Rectification of an agreement for the sale of land which contains 
no reference to reservations of coal, petroleum, base metals and 
timber, will be granted by embodying the reservations in it, and 
specific performance of the reformed agreement will be <1- reed, 
where it appears that the purchaser had notice of the reservations 
and has waived all objections to the title by taking posse ion of 
the property and exercising acts of ownership by makim Un 
and improvements thereon.

[Wallace v. Hesslein (1898), 29 Can. 8.C.R. 171; Mack • .it- v. 
Bing Kee (1919), 48 D.L.R. 287, referred to; Hobbs v. E. ,i S.R 
Co. (1899), 29 Can. 8.C.R. 460, distinguished ]

Appeal by defendant from the judgment at the trial of an 
action for reformation of an agreement for the sale of land, 
and for specific performance of the reformed agm-ment. 
Affirmed.

E. C. Mayers and F. 8. CunUffe, for appellant.
D. 8. Tait and Arthur Leighton, for respondent.
Macdonald, C.J.A. The action is for rectification of an 

executory agreement for sale and for specific performance of 
the reformed agreement.

The agreement was made October 29, 1919, between the 
plaintiff as vendor and the defendant as purchaser, and the 
sum of $1,000 was paid down, the balance extended over a 
period of years. The plaintiff’s title was derived from what 
is known as an “E. & N. grant,” a grant from the Es<|iiimalt 
and Nanaimo Railway Co., which contained reservations of 
coal, petroleum, base metals and timber, which I need not 
particularize. The said agreement for sale contained no refer­
ence to these reservations and the plaintiff claiming mutual mis­
take, seeks to have the agreement reformed by embodying the 
reservations in it.

The plaintiff’s case is not that Bates the vendor’s agent, told 
the defendant of the reservations, but that the reservations in 
E. & N. deeds were so notorious that defendant must have 
known of them and contracted with reference to them. Now 
there can be no rectification where there is no prior contract, 
either writffen or verbal, by which to make the reelification. 
This, in itself, is sufficient to dispose of the question of recti­
fication.
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It is quite clear from the evidence that no reservations were B.C.
mentioned either before or at the time the contract was enter-
ed into. If it be of any importance the defendant denies that __ 1
he was aware that this land was subject to such reservations, Fbey
and I do not see that his evidence has been successfully shaken. floyd.

He says that at the time of purchase, Mr. Bate^ plaintiff’s -----
agent, who made the sale, assured him that he had everything MaS°A*ld' 
“above and below,” that the only question with regard to the 
coal rights spoken of was a licence to take coal given by the
Government to one, McLellan, which defendant alleges Mr.
Bates told him had expired. Defendant immediately took pos­
session of the land and this is relied upon as a waiver of title 
but in view of the fact that a conveyance was to be made at; Mackenzie v. 1

8 V. E. il XJl a future time, I cannot hold that taking possession at this 
time without knowledge of the reservations, was a waiver. If

te trial of an I 
sale of land. 1 
l agré ment. 1

there was waiver then it must have been subsequent to the con­
tract and possession, and in this regard it becomes important 
to arrive at the date of the defendant’s knowledge of the reser­
vations. Coming back to the question of knowledge, it is alleged

t.
cation of an 1 
rformanve of 1

that while the defendant was shewing the property to one
Hayes, the question of coal rights came up and as it is upon this 
evidence that the judgment of the trial Judge proceeds, I shall 
quote it.

“Q. What was the conversation you had with Floyd about 
thi-T

between the 1
ser, and the 1
nded over a 1
1 from what 1
te Est|tiimalt 1
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I need not 1
led no refer- 1
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A. I asked him who owned the coal rights—and however he 
did not own them, so he told me, but it was only to the timber— 
he said it would be easy to dispose of what timber was there and 
that is how we got started about the coal rights.

(j. Did he say who did own the coal 1
A. McLellan I understood, that is my understanding of who 

owned the coal rights.
The Court:— Q. When was this conversation with Floyd?
A. This took place —Well in the beginning ; it would be in

October sometime but I cannot remember the date.

i agent, told I 
iervat ions in 1 

must have 1 
them. Now 
ior ei iitract, 1 
•edification. 1 
ion of reçti- 1

Mr. Leighton: In 1920.”
This is denied by defendant.
This evidence falls far short of making out the plaintiff’s case

The rectification sought is to have the E. and N. reservations 
inserted in the agreement. These include a great many other 
reservations besides the coal. There are, inter alia, reservations 
of timber, petroleum and the base metals and many others, and 
it is apparent from Hayes’ evidence that the defendant did not 
know this In any case this evidence is specifially denied by
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B.C.

cX
Feet

17.

Floyd.

McPhlllipa,
J.A.

the defendant, but even if it were accepted the plaint ill’ still 
cannot succeed because of the other reservations, exceptions ana 
conditions claimed, which are substantial and as to which there 
is no evidence at all that defendant was aware of them. To diew 
that the plaintiff’s solicitor even had no clear conception of the 
matter, it jp only necessary to peruse his letter to defendant's 
solicitor on February 8, 1921, in which he says that :—

“The government own the coal and petroleum under this 
particular piece of land, I believe this was reserved by the 
Crown when this land was made a school reservation and the 
Crown have subsequently granted a lease to one McLellan;” 
which is quite inconsistent with the claim now made. The 
reference to McLellan is of importance as corroborating the 
evidence of defendant as to what was said about McLellan’s 
licence at the time of the purchase. Mr. Leighton's letter is 
sufficient indication of the fallacy of supposing that because the 
land was in the railway belt, therefore, the conveyenee of it 
must necessarily have contained reservations.

It will be found on a careful perusal of the evidence that 
there is entirely wanting in this case that clear irrefragable 
evidence which is always required to make out a case for 
reformation of a written instrument on the ground of mutual 
mistake.

The act ion should therefore be allowed. I need not enter 
upon the counterclaim as the majority of the court would 
dismiss the appeal.

Martin, J. A. would allow the appeal.
Galliher, J.A.—I think the Chief Justice below came to 

the right conclusion and would dismiss the appeal.
McPhilmps, J.A.:—I am of the opinion that the Chief 

Justice of British Columbia, (Hunter,C.J.B.C.) arrived at the 
right conclusion, and that a proper case was established for 
rectification and specific performance.

In Carroll v. Erie County Natural Gas Fuel Co. (18!l!i), 29 
Can. S.C.R. 591 at p. 594—Sir Henry Strong, then Chief Jus­
tice of Canada—said

“It was formerly held that a party could not have a decree 
for specific performance in the suit for rectification, that is 
specific performance of the agreement as altered by the decree, 
but no sound reason was ever given for this doctrine and it is 
no longer law. (Olley v. Fisher, 34 Ch. D. 367).“

The trial Judge found that there was notice to the appellant 
of the reservations contained in the conveyance from the rail­
way company, and, in my opinion, there was evidence upon
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which that finding could reasonably be made. Wallace v. 
Hesslein (1898), 29 Can. S.C.R. 171. (Also see Mackenzie v. 
Bing Kee (1919), 48 D.L.R. 287.)

The present case is not analogous to Hobbs v. E. & N. Rail­
way Co. (1899), 29 Can. S.C.R. 450—there the vendee had no 
notice of any reservations and it was there held that the vendee 
was entitled to a decree for specific performance without regard 
to the claimed reservations.

Further, if it was at any time open to the appellant to take 
exception to the title as shewn—the facts disclose—without 
here stating them all in detail, (notably amongst other facts, 
the giving of a lease of the land after knowledge of the reserva­
tions of the railway company) that the appellant is now pre­
cluded from setting up any such contention—in Wallace v. 
Hesslein, supra, Sir Henry Strong, C.J., at p. 176, said:—

“There was moreover a clear waiver of all objections to title 
by Mr. Wallace, who took possession of the property and ex­
ercised acts of ownership by making repairs and improvements 
to the amount of $285, according to his own evidence, thus ex­
ercising acts of ownership sufficient to show a waiver.”

(Also see Rogerson v. Cosh (1917), 37 D.L.R. 694, 24 B.C.R. 
367. (C.A.) ).

I would dismiss the appeal. Appeal dismissed

SAMVEL v. BLACK LAKE ANHE8TON AND CHROME On.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Uignault, //. October II, 1921.
Contracts (8 IID—145)—Construction—Purchase of ore—Timf. for 

delivery—Extension—Breach—Damages—Measure of com- 
ram h ion.

The respondent In May. 1917, entered into two written contractes 
with the a -pellants to sell and deliver to them Canadian lump 
chrome ore, the shipments were to be “as fast as possible the 
entire quantity to be shipped not later than November 1. 1917."

The respondent not only failed to complete delivery by November 
1, 1917. but continually held out to the appellant hopes of doing 
so and accepted their forbearance from time to time until June, 
1918, when the respondent's many broken promises led appellants 
to write them a letter that they would hold them for non-delivery, 
and on June 21, 1918, the respondent wrote appellants definitely 
repudiating the contracts and refusing to make any further de­
liveries.

The Court held, reversing the judgment of the Ontario Appellate 
Division (1920), 58 D.L.R. 270, 48 O.L.R. 561, that there had been 
no substituted contract entered Into but that the parties had acted 
continuously under the original agreement, and that there had been 
no actionable breach of this agreement before June, 1918, and the 
measure of damages for the breach was therefore the difference 
between the contract price and the value of the ore on June 
21. 1918.

Can.

8.C.
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[Samuel v. Black Lake Asbestos and Chrome Co. Ltd. < :»20), 
58 D.L.R. 270, 48 O.L.R. 661, reversed ; Ogle v. Vane (186s>,L.r! 
3 Q.B. 272, followed ; Tyres v. Roscdale Iron Co. (1873), L.K. 10 
Ex. 196, distinguished.]

Appeal by plaintiffs from the judgment of the Supreme 
Court of Ontario, Appellate Division (1920), 58 D.L.R. 270,

Samuel

Black Lake 
Asbehtoh &

68 D.L.R. 270, 48 O.L.R. 661, reversed; Ogle v. Fane (186s .L.R.

Chbomk Co. 48 O.L.R. 561 in an action for damages for breach of two con­
tracts for the sale and delivery of chrome ore. Reversed.

Anglin, K.C., and R. C. //. Cassels, for appellant.
H. J. Scott, K.C., and R. 8. Casscls, K.C., for respondent.
Idington, J.:—The respondent in the end of April and be­

ginning of May, 1917, entered into two written contracts with 
the appellants to sell and deliver to them Canadian lump 
chrome ore.

The following is a copy of the first of these contracts
“Philadelphia, April 25th, 1917.

Messrs. Black Lake Asbestos & Chrome Co., Ltd.,
Black Lake, P. Q., Canada.

Dear Sirs;—We have to-day bought for our account fmm you 
a lot of Canadian lump chrome ore on the following condition*, 
viz.;

Quantity 1,500 gross tons of 2,240 lbs. each. Brand or make. 
Quality good, well prepared chrome ore. Price: Ore analyz­
ing 32 to 35% chromic oxide, $23.50 ; for ore analyzing over 
35% to 38%, $25.75; for ore analyzing over 38% up to 39$, 
$27.50, with a scale of $1.00 for each full unit over 39' and 
up to 42%. All per gross ton. Terms of payment to I».* made 
in U. S. gold coin or equivalent. Cash in full to be paid in 
Black Lake, less 25c. per ton as heretofore. Place of delivery 
f.o.b. cars, Quebec Central Railroad Company'’s tracks. 11. tween 
Robertsonville and D’Israeli, P.Q. Time of shipment : As fast 
as possible. The entire quantity to be shipped not later than 
first of November. This purchase is subject to the Canadian 
Government granting permission to ship to the United states. 
Shipping directions : Will be given as fast as the ore is ! a (led. 
Remarks: Sampling and analyzing to be done by us, at ur ex­
pense. Where our determinations are not satisfactory t" teller, 
he is to have the privilege of disposing of such carload - which 
are to be replaced.

Note: Each delivery to constitute a separate and indi-pend- 
ent contract unless otherwise stated.

All agreements contingent upon stiikes, accidents, delays of 
carriers, or other unforeseen circo nstances beyond the reason­
able control of the sellers, wars of this or other nations, as well 
as interruptions of navigation through strikes or other causes,
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in which case deliveries against this contract may be suspended. 
Sellers are not compelled to replace shipments lost at sea.

Accept. May 29, 1917.
Black Lake Asbestos & Chrome Co., Limited.

(Sgd.) J. E. Murphy, Jr.
Yours truly,

(Signed) Frank Samuel.”
The second is identical in its terms save being for 2,000 gross 

tons instead of as in the first for 1,500 tons and the dates of 
the making being May 2, and acceptance May 29, and in the 
use of the word “analyzing” for “containing.” A printed 
form was used in each case and 1 surmise one used by appel­
lants.

The respondent not only failed to complete delivery by No­
vember 1, 1917, named in each of the respective contracts for 
limit of time therefor, but continually held out to appellants 
hopes of doing so and accepted their forbearance from time 
to time until June, 1918, when the respondent’s many broken 
promises had apparently become unbearable to appellants and 
led them to write respondent the following letter:—

“Philadelphia, Pa., June 11th, 1918.
Messrs. Black Lake Asbestos & Chrome Co.:

Dear Sirs :—Referring to our two contracts with you for 
chrome ore on April 25th and May 3rd, 1917, we are advised 
by our representative at Black Lake that your Black Lake of­
fice is shipping chrome ore to other parties without giving us 
the opportunity to sample and analyze this ore and apply 
against our contracts with you. We consider this a repudiation 
on your part of our contracts, and therefore, will have to take 
legal action and hold you for non-delivery of this ore. We 
telegraphed you to this effect to-day and must have an imme­
diate answer in reference to same. We are sending a copy of 
this letter to your Black Lake office.

Yours very truly,
(Sgd.) Frank Samuel.”

The substance of this letter was also sent by telegraph on 
June 11, but no reply came to either until the following:— 

“No. ID Victoria St ici.
Toronto, Ontario, June 21st, 1918.

Frank Samuel, Esq.,
Harrison Building Philadelphia, Pa., U.S.A.

Dear Sir:—Delay in answering your telegram and commun­
ication of the 11th inst. has been due to the writer’s absence 
from the city.

Can.

8.C.

Samuel
v.

Black Lake 
Ahkehtoh & 
CliBOME CO.

Idingtou, J.
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C»n- The contracts to which you refer bear on their face a ground
for termination, viz., the pinching out of ore, which unfurl un-

___ ately took place on our properties. We regret to nay, also that
Bami'bl the sampling and analysis which has been done by your i.pre- 

Black Lake “entative in the past has been most unsatisfactory. In addition, 
Ahhektos a practically our entire output at the present time is being uval 
Chbome (to. f()r home consumption, and we regret that we cannot muk any 
ifUnrton. J. further shipments to you.

Yours very truly,
Klack Lake Asbestos & Chrome Company, Limited.

(Sgd.) Robert P. Massie,
Managing Director.”

Hence this action for damages in which respondent sets up 
many defences all of which were decided by the trial Judge tu 
be unfounded.

He assessed (expressly reiving upon Oyle v. Earl lone 
(1868), L.R. 3 Q.B. 272, 16 W.R. 463, 9 It. & S. 182 hereinafter 
referred to) the damages on the basis of the difference in market 
price for such goods on the date of respondent’s last letter, 
quoted above, and the price named in each of said contracts.

On apjieal therefrom to the first Appellate Division of the 
Supreme Court for Ontario, (1920), 58 D.L.R. 27(1, 48 O.L.H. 
561, that Court maintained said judgment in all respects save 
in the taking of said date as basis for the assessment of dam­
ages.

It instead thereof directed a reference to the Master in Or­
dinary to inquire and state the damages.

Instead of taking any fixed dote as the basis for applying the 
relevant law to the existent facts it directs said Master "to 
ascertain and state what quantity of Canadian lump chrome 
ore within the grades contracter! for was diverted from delivery 
to the plaintiffs by the defendants other than for unsatisfactory 
analysis of the ore, and sold to other persons between May 1st, 
1917, and June 22nd, 1918, and whether any and if so what 
quantity of similar ore was purchased by the plaintiffs lv I ween 
the said dates to replace the ore so diverted and sold to other 
persons, and is to allow to the plaintiffs as damagi-s, in respect 
to the ore, so diverted and replaced, the excess, if any. between 
the price paid by the plaintiffs in each ease and the ci'iitrast 
price for the same grade of ore. And as to the residue of the 
2,660 tons undelivered by the defendant the said Master shall 
allow as damages the sum of $30.26 per ton, being the dilb ronce 
per ton between $23.50 the contract price anil $53.76, ti c mar­
ket price on June 21st, 1918, of ore of the lowest grade, con-
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traded for, but the defendant shall be entitled to shew before 
th<- said Master in mitigation of the said last mentioned dam­
ages: (1) that the plaintiffs bought at a lower price than $53.76 
per ton by reason of the situation caused by the defendant’s de­
fault in delivery, and (2) that the plaintiffs bought in the 
market at a lower price than $53.76 per ton in excess of the 
amount required to fill their forward contracts, and in either 
of the said events the damages on the ore so bought shall be 
calculated on the basis of the said lower price instead of at the 
sum of $30.26 per ton.”

I. with respect, cannot find in my view of the contract above 
set forth and the relevant facts anything to warrant the Court 
below in finding as the reasons for its judgment shew, that ‘‘as 
each car was diverted from the respondent (now appellant) and 
whipped elsewhere that was a repudiation pro tanto and was 
known to be so by the respondent (now appellant) through his 
agent Wooler.”

The contract was not for the entire output of the mines of 
respondent regardless of its obligations to others either express 
or implied. The only words in the contract giving any colour 
for such an interpretation are, 1 submit, the words ‘‘fast as 
possible” which, seeing it had till November 1—a period of 7 
months—to get out and load about 3,000 tons of the desired ore, 
must be interpreted reasonably.

Let us imagine a buyer under such like contract, on discov­
ery that other customers of the vendors were getting shipments 
from him of the like goods, immediately going into the open 
market and buying at a lower price than named in his contract 
and trying then to evade the acceptance of delivery tendered 
him within the ultimate time named for delivery ami setting 
up such a defence.

I submit such a proceeding could not be countenanced and 
that such a defence would not be listened to for a moment. Nor 
can the counterpart thereof as presented herein be maintain­
able. Contracts for delivery by instalments at stated times 
have been presented in some cases to Courts and damages as- 
leased on that basis as evidently what was within the contemp­
lation of the parties concerned therein. But that is not the 
nature of this contract. Nor do the words therein ‘‘Note: each 
delivery to constitute a separate and independent contract un­
less otherwise stated,” which seem to be relied on by the ren­
ions assigned lielow, make it so. They are words which form 
part of a printed form used in making the contract and the 
only operative effect they can have herein would be in the event
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of a contest as to the quality of goods that had been so deliver­
ed, or something akin thereto, arising out of such deliver) or 
in relation to such goods as had been delivered.

There is no dispute herein arising out of past deliveries
The only thing here in question is what arises out of non­

delivery to which the said note is entirely inapplicable.
I submit, therefore, the first part of the above quoted dim 

tion to the Master is not maintainable.
Thus, I conceive, is also eliminated from our consideration, 

all that transpired up to the time limit of November 1 for tin­
complete fulfilment of the contract, save in so far as the corn* 
pondence between the parties hereto prior to that date may and 
I think, must, be looked at to help in the due appréciai mu of 
what followed up to June 21, 1918.

It is upon the correct appreciation of the said corres| - ndcne- 
so had, that maintenance of the remaining parts of the order 
of reference should depend.

The difference between the market price of such goods as in 
question, on November 1, 1917, and the price agreed for under 
the contract, would be the true measure of damages lor the 
breach then, of the contract, unless otherwise provided, or de­
termined by the conduct of the parties.

On October 17, 1917, in reply to e complaint as to the tardy 
nature of deliveries under the contract, on the part of appel­
lants. the respondent wrote Samuel (the writer of said com­
plaint) as follows

“Dear Sir:—We have your favour of the 11th inst. and in 
reply beg to advise, that we do not expect to lie in a position 
to make larger shipments of chrome ore on your contract !«■- 
fore next summer, so if you wish to cancel your cent tact on 
the first of next month we will do so. We regret very much 
that we are unable to make larger shipments on your contract 
at present, but it is a cause beyond our control. Kindly let u* 
have your reply to this offer at an early date. Yours truly, 

Ulack Lake Asbestos & Chrome Co., Ltd..
Per J. E. liurph Jr."

Reply thereto (dated October 23) was as follows:—
“Dear Sirs:—We are in receipt of your favour of October 

17th, and in reply would state that we cannot cancel our con­
tract with you for chrome ore, as our people are willing and 
anxious to receive this ore at the present time, and we mult 
ask you to get shipments off as rapidly as possible. Verv truly 
yours,

(Sgd.) Frank Samuel.
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It seems quite clear that respondent by offering cancellation 
meant literally what it said and did not intend to be held for 
damages in case of assent on the part of appellants to the pro­
position presented.

On November 20 the correspondence is resumed and it con­
tinued until June following of such a character as clearly to 
demonstrate that the respondent was claiming it was doing the 
best it could to live up to the contract and was asking and ac­
cepting appellants’ forbearance and promising future deliver­
ies and that the appellants were exercising due forbearance and 
perhaps more than the respondent deserved.

Indeed it would have been improper under such relations as 
said correspondence discloses to have bought chrome ore of kind 
and quality named in the contract for the sole purpose of as­
serting an action for damages and thereby establishing the mea­
sure of such damages as appellant had suffered.

The respondent’s factum points to a letter of appellant of 
March 18, 1918, pointing out to the former the measure in 
which it had failed to live up to its promises and to threats it 
had made of a discontinuance of the forbearance that had hith­
erto been shewn respondent unless it shewed a better apprecia­
tion thereof.

It is to be observed that said letter went no further than 
pointing out the course which the appellant might be driven 
to adopt and hence they remained liable to fulfil their part of 
the contract until they had gone further or the respondent had 
a* it did later repudiate in clear and explicit terms.

The answer to the respondent’s attempt to use this letter as 
evidence that the contract had ended is not confined to that 
alone for the effect of it was to produce a delivery of it and ac­
ceptance by appellants of two more car loads of chrome ore in 
the month of April.

Thus by the concurrence of both parties the contract had 
not ended and the final breach thereof taken place.

The decision in the case of Ogle v. Ear1 Vane, L.R. 3 Q.B. 
272. l(i W.R. 463. 9 B. & 8. 182, seems to me to exactly fit the 
facts in the case as I find hem by a perusal of the entire cor­
respondence. In that case Blackburn J. wrote the leading judg­
ment. In the Exchequer Chamber, in appeal therefrom, the 
Court was unanimous and it may not be amiss to remark that 
Willes J, was one of those writing to express the opinion of 
the Court. Shortly thereafter in 1875, in the case of Hickman
' ii m (1OT), LJL 10 CP. WS, 44 L.J. (CP.) 358, St WJL
872, a strong Court in appeal, Lindley J. writing the judgment.
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accepted that decision as a guide and applied the principle in­
volved.

In 1899 the late Chief Justice Lord Russell of Killowm in 
the Commercial Court applied the identical principle thus in­
volved to the decision of the case of Ashmore & Son v. ('. S. 
Cox d; Co., [1899] 1 Q.B. 436, 68 L.J. (Q.B.) 72, 4 Com. Cas. 
48, and at the close of his judgment, p. 443, furnished an apt 
illustration of what should be borne in mind in dealing with the 
facts presented herein.

Unfortunately respondent seemed to have been inclined here­
in throughout to get away from the actual facts as I view them 
both in its dealing with the appellants and the case presented 
to the Court, or to read them backwards.

In my view of the facts the case is simple and the appeal 
should lie allowed and the judgment of the trial Judge 1m* re 
stored with costs here and in the first Appellate Division < f the 
Supreme Court of Ontario, 58- D.L.R. 270, 48 O.L.R. 561.

Durr, J.:—The appellants, I think, are entitled to succeed 
on the principal ground on which they based their appeal, 
namely that there was no substituted contract but that the time 
for delivery was extended from time to time in forbearuu. e and 
by way of indulgence at the request of the defendants. That 
is, I think, a substantially just interpretation of what occurred 
between the parties, and it is also, I think, what the trial Judge 
intended to find although his findings, perhaps, are nut very 
precisely expressed.

No question arises here such as that which, but for tli * ar­
rangement between the parties, might have arisen in Tf/<rt v. 
Rosedale etc. Iron Co. v 1875), L.R. 10 Ex. 195, 44 L.J. Kx.) 
130, 23 W.R. 871, where the plaintiffs insisted upon putting in 
end at once to the indulgence and required immédiate delivery 
of all the overdue instalments. No such question ari ^ here, 
because the immediate cause of the indulgence being tn minuted 
was the repudiation by the defendants of their obligations un 
der their contract.

Anglin, J.:—At the conclusion of the argument I had a 
strong impression that the disposition made of this cas« by the 
trial Judge had been entirely satisfactory and should not have 
been interfered with. Further consideration has confirmed 
that view. The issues as to the breach of the contract by the 
defendants, the date when such breach occurred, alleged pur 
chases by the plaintiffs to replace ore which the defendants had 
failed to supply and the quantum of the plaintiff's damages 
were presented for trial and were tried out. The evidence sup-
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ports the finding of a wilful breach of contract by the defend­
ants deliberately made in order to take advantage of an in­
creased market price. Forbearance by the plaintiffs at the in- 
atanec of the defendants prevented an actionable breach before 
June 21, 1918, when such a breach undoubtedly occurred. The 
assessment of damages as of that date was therefore warranted. 
The measure of damages adopted by the trial Judge—the dif­
ference between the sale price and the value at the date of 
breach—was that prescribed by the law under such circum­
stances as the evidence disclosed, no market in which the goods 
were procurable at the date of the breach. The quantum al­
lowed has not been successfully challenged. Prior to June 21, 
191H, the plaintiffs were under no obligation to look elsewhere 
for ore in ordyr to mitigate their damages. Indeed they could 
not safely purchase ore to replace what the defendants were 
bound to furnish as the contract being still open they might Ik* 
compelled to take the latter. After June 21, so far as the evi­
dence shews, no ore was available—certainly none at any price 
less than that which the trial Judge fixed as the value at that 
date of the ore in the delivery of which the defendants made 
default.

There is in my opinion nothing to justify further investiga­
tion. The appellants had their day in Court. They took their 
chances on the evidence submitted at the trial. If they failed 
to take every advantage of the opportunity they then had they 
miN suffer the consequences. With respect, the judgment of 
the trial Judge vas in my opinion entirely right ; it should not 
have lteen disturbed and should now Ik? restored.

Bhodevb, J. :—I concur in the result.
MkiMAVLT, J.:—The only quest ion here is as to the quantum 

of the damages to which the appellants are entitled for the 
admitted default of the respondent to make deliveries in ac­
cordance with the requirements of the two contracts which it 
had made with the appellants to sell them the total quantity of 
3,500 gross tons of Canadian lump chrome ore. The quantity 
undelivered was 2,600 tons, and by the terms of the contracts 
the whole of the ore should have been delivered not later than 
November 1, 1917.

The finding of fact of the trial Judge with regard to the 
question whether the time for delivery had been extended be­
yond November 1, 1917, is as follows:—(See 58 D.L.R. at pp. 
273. 274.)

“From the beginning defendants were dilatory in making 
delivery, so that long before the 1st November—the date fixed 
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for the completion of the deliveries—it became apparent that 
full delivery would not be made within that time. Plaintiff* 
did not then stand on their strict right to enforce performante 
at that time, but while they were continually pressing for more 
prompt and larger deliveries than they were getting, the fact* 
warrant the inference that the effect of what happened between 
them was an extension from time to time of the time for mak­
ing deliveries until hope for further deliveries was ended by a 
notice of the 21st June, 1918, by the defendants declining to 
make further shipments to plaintiffs. Not only is this so hut 
Mr. Tomlinson makes the statement that plaintiffs had extend­
ed the time for delivery down to the time defendants repudiat­
ed the contracta, which statement has not been contradicted.”

It is true that the Judge arrives at this finding by mean* of 
an inference from the facts proved, but there was certainly no 
refusal of the respondent to make any deliveries after Novem­
ber 1, and subsequently to that date the appellants press.-1 for 
the carrying out of the contracts, and the respondent made cer­
tain deliveries thereunder, so that until the final refusal to 
make further deliveries in June, 1918, both parties were acting 
under the original contracts of sale. The inference of the trial 
Judge is therefore fully justified by the evidence.

I cannot accept the contention of the respondent that after 
November 1, 1917, a substituted contract was entered into to 
sell ore to the appellants as fast as it could l>e mined, which 
contract not being in writing could not be enforced, but, accord­
ing to my reading of the correspondence, until the final re­
pudiation in June, 1918, the original contracts were considered 
in force and acted upon by troth of these parties.

If therefore there was not a substituted contract, but a nier 
forbearance as to deliveries under the original contracts, the 
time of repudiation or of refusal to make further deliveries i> 
the time at which the damages for breach of contract should 
be assessed. Unfortunately for the respondent the price of 
chrome ore had very notably increased from November 1. 
to June 21, 1918, when the letter of repudiation was wvittee, 
so that its position is worse than if it had declined to make fur­
ther deliveries after November 1. But it is impossible to ac­
cept the latter date as the one at which the damages should Ik1 
assessed, for both parties acted under the contract for several 
months afterwards, and really the respondent, by its letter of 
repudiation, 1ms determined the time for ascertaining the «lam­
ages to which its repudiation entitles the appellants.

The only point remaining is whether the variation made by



63 D.L.R.] Dominion Law Reports. 627

the Appellate Division in the judgment of the trial Judge 
should be sustained. This involves the question whether an 
opportunity should be given to the respondent to shew, if it 
can. whether or not the appellants, under their obligation to 
minimise the damages, bought chrome ore to replace that un­
delivered by the respondent, the damages then being the dif­
ference between the contraet price ami the price at which such 
ore was purchased. After due consideration, I have come to 
the conclusion that up to the time of repudiation the appel­
lants were not entitled to purchase chrome ore to replaee that 
yet undelivered by the respondent, and that if they had made 
such a purchase they could nevertheless have been forced by 
the respondent to take the full quantity mentioned in the con­
tracts. The reference ordered by the Appellate Division 58 
D.L.R. 270, 48 O.L.R. 561, would therefore be without any 
possible use, for, if the appellants could not buy as against 
their contract, it is immaterial to inquire at what price they did 
in fact purchase ore. The appellants were dealers in on» and 
as there was a great demand for the commodity they naturally 
bought all they could. It is true that the contract states that 
each delivery should constitute a separate and independent con­
tract. but that certainly does not mean that as to the quantity 
undelivered there should be as many contracts of sale as there 
were tons or carloads to be delivered. Ami even were there 
such a multitude of contracts to he fuUlllcd not later than 
November 1, unquestionably the time for delivery could Is* ex­
tended by forbearance beyond that date, ami then the damages 
for the final breach of contract would have to be determined as 
of the time of the breach.

In my opinion, therefore, the judgment of the trial Judge 
should not have been disturbed, ami the appeal should la- al­
lowed and this judgment restored. The cross-appeal of the res­
pondent should be dismissed with costs.

I may add that inasmuch as the contracts in question were 
made in the Province of Quebec where also the breach occurred, 
the liability of the respondent should have been determines! ac­
cording to the Quebec law. The parties however assumed other­
wise and they appealed to the law of the forum which was 
applied by the (’ourts below. I am not to be tuk-n as dealing 
with the matter under any other basis.
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Appeal allowed.
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IIORTH v. HKiCilNN * THOMPSON.

Saskatchewan Court of Appeal. Haultain, CJ.S., Lamont, Tunj, r,n 
and McKay, JJ.A. March 27, 1922.

Liens ( 61—3a) —Woodmen's Lien Act, R.S.S. 1920, cii. 207, km 4- 
Appi.ication—Pekkon employed as clerk—Right to i \mj 
Act.

Section 4 of the Woodmen’s Lien Act, R.S.S. 1920, ch. 2"7 see. 
4, is intended to give a lien only to those persons who assist u the 
bush work, that is the converting of trees into logs or timh* and 
the work necessary to convey these to he point at which tli. v are 
to be taken and placing them there. A person employed as shi|.|i|ng 
clerk, and cook and who loads and scales lumber but doe no 
work in the bush, is not entitled to a lien under the sectioi 

[Davidson v. Frayne (1902), 9 B.C.R. 369, followed.]

Appeal by claimants from the judgment in favour of the 
plaintiff on an issue directed to determine whether the plaintiff 
had a lien upon a certain quantity of lumlier seized by the sheriff 
under a chattel mortgage made by the defendants in favour <>f 
the claimants. Reversed.

A. F. Sample, for appellant.
P. II, Gordon, for respondent.
The judgment of the Court was delivered by
Lamont, J.A. The defendants are lumber men, and in the 

winter of 1919-20 they went onto their timber limits and cut a 
large number of logs, and had them brought from the hush to 
the railway siding near Otesquen, where they had a camp and 
where they expected to saw them. They entered into a contract 
with one MeFarlane to saw these logs into lumber, dimension*, 
etc. MeFarlane reached the siding with his mill early in .1 une. 
and the logs were already there when he arrived. The plaintiff 
Borth wras employed by the defendants about May 31, 1920. lie 
arrived at the siding after MeFarlane, according to MeFarlane * 
evidence, and was employed until July 8, 1921. On July 12, 
1921, his wages 1 icing some $831. in arrears, he filed a lien under 
the Woodmen’s Lien Act, R.S.S. 1920, ch. 207, on the

“Logs now situate near Otesquen Post Office aforesaid in 
respeet of the following labour that is to say : bookkeeping for 
the said Higgins & Thompson from May 31, 1920, to duly 8, 
1921, and also for labour performed as shipping clerk, cook, 
loading and scaling lumber during the period above mentioned, 
which labour was performed for the said Higgins &. Thompson 
between the 31st day of May, 1920, and the 8th day of July, 
1921, at $100 per mkA."

In his evidence Borth admitted that he had done no work in 
the bush. The question to be determined is: Has the plaintiff
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s lien on the lumber seized by the sheriff, the said lumber having 
been cut out of the logs at the siding?

Section 4 of the Woodmen’s Lien Act reads:—
“4. Any person performing any labour in connection with 

any logs or timber within this province shall have a lien thereon 
for the amount due for such labour ; and the same shall be 
deemed a first lien or charge on such logs or timber and shall 
have priority over all other claims or liens thereon except any 
lien or claim which the Crown has upon such logs or timber for 
or in respect of any dues or charges.”

By sec. 2. “Labour” is defined as follows:—
“2. ‘Labour’ includes cutting, skidding, felling, hauling, 

sealing, banking, driving, running, rafting or booming any logs 
or timber and any work done by cooks, blacksmiths, artisans and 
others usually employed in connection therewith ;”

The language of this definition, in ray opinion, points to the 
conclusion that the lien is intended only for those persons who 
assist in the bush work ; that is, the converting of the trees into 
logs or timber, and the work necessary to convey these to the 
point at which they are to lie taken and the placing of them 
there. The title of the Act itself, in ray opinion, points to the 
same conclusion.

In Davidson v. Frayne (1902), 9 B.C.B. 369, Hunter, C.J., 
in interpreting the British Columbia Act, (eh. 243, R.K.B.V. 
1911) which is similar to ours, held, that it gave no lien to saw­
mill men, but only to those engaged in getting the timber out of 
the forest. The plaintiff Borth was not engaged in getting the 
timber out of the forest. It had all been cut and conveyed to 
the siding before he arrived there. For the work which he did 
around the mill after his arrival there, the Act, in my opinion, 
does not give him a lien.

The appeal should, therefore, be allowed with costs, the judg­
ment lielow in his favour set aside, and judgment with costs 
entered for the claimants declaring that the lumber seized was 
not subject to the plaintiff’s lien. Appeal allowed.

RKX v. GALLAGHER.
Albi rta Supreme Court, Appellate Division, Scott, CJ., Stuart, Beck, 

ilpntlman and Clarke, JJ.A. April 7, /WgJ.
New trial (§11—8)—Criminal cask—Trial Judge's charge to jvry— 

Indirect comment on failure or accused to give evidence— 
Breach of Canada Evidence Act, sec. 4, hud-sec. 5.

Where the trial Judge in his charge to the Jury, In a criminal 
trial suggests that evidence ought to have been given which only 
the accused could have given, he commits a br^u of sub-sec. 6

Alta.

App. Div.
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of sec. 4 of the Canada Evidence Act which provides that ihe 
failure of the person charged ... to testify shall not lx- made 
the subject of comment by the Judge . . and the accu-i.l u 
entitled to a new trial.

App. Div.

Cake reserved by the trail judge, on a conviction for murder.

failure of the person charged ... to testify shall not be made

Gallaghkb. New trial ordered.
Stuart, J.A. A. McL. Sinclair, K.C., and O. II. E. Mujhl, for the appellant.

A. A. McOillivray, K.C., for the Crown.
Scott, C.J., concurs with Heck, J.A.
Stcabt, J.A.:—I agree with what my brother Beck ha said. 

But I would like to add that it is quite possible—or rather of 
course very probable—that the trial Judge did not intend to 
refer, even indirectly, to the failure of the accused to test if\ at 
the trial. The situation seems to me to be this that the trial
Judge inadvertently used language which was, on the fa<..... f it,
to say the least, clearly capable of being understood as a re­
ference to the failure of the accused to testify although it mthw 
tolerably clear that, in their proper meaning, the words used 
must be taken as reference to such failure. But it is not whet 
the Judge intended but what his words as uttered would convey 
to the minds of the jury which is the decisive matter. Kwn if 
the matter were evenly balanced, which I think it is not. and 
the language used were merely just as capable of the one mean­
ing as the other, the position would be that the jury would 1m* as 
likely to take the words in the sense in which it was forbidden 
to use them as in the innocuous sense and in such eiicum- 
stances I think the error would be fatal.

With respect to the cese of K. v. Aho (1904), 8 Can. fr. Cas. 
453, I am bound to say that it comes very near the line, and, I 
say it with much respect, I am rather inclined to the opinion 
that the Court went too far. I think that in that ease it would 
have been safer for the trial Judge to point out to the jur> that 
there may have been a third person such as John Jones or 
Robert Smith present at the critical moment in question, who 
could have explained what had happened and that in tlm cir­
cumstances it was the duty or obligation of the accused to call 
such third person, if there was one, to give the explamit >n and 
to leave it at that. And in any case the circumstances I I not, 
as here, logically exclude the possibility of explanation or denial 
by any person other than the accused.

Beck, J.A.:—In this case a number of points of law were 
reserved by the trial Judge and he was asked to reserve a num­
ber of others which he refused to serve. All these pom > were 
discussed before us. One of these points was that the trial
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Judge had committed a breach of the provision of sub-see. 5 of Alta. 
iec. 4 of the Canada Evidence Act that:—“The failure of the A|>p Dly
person charged............ to testify shall not lie made the subject -—
of comment by the judge................ M Rex

We are all agreed that the trial Judge in his charge to the oauachke 
jury offended against this provision, unwittingly no doubt. ----

The passages in the charge to which exception is taken are as Beck* J v 
follows:—

“We have the positive statements of Inspector Brankley and 
Inspector Nicholson and Detective Leslie that he said lie hud 
no such firearms in his possession at this time and the statements 
of Inspector Brankley that he had not had since he was in the 
Provincial Police in 1917 and Inspector Nicholson that he had 
not had any such firearms in his possession since he came back 
from France in ’16 and the statement to Leslie that he had not 
hud any such firearms since lie came to the Carbon Valley. It is 
suggested that a man might make an untrue statement of that 
kind through fear, but, be that as it mry, we have that bald 
fact undented and uncontradicted that he had these guns at 
different times in his possession and that he denied having 
them..............

Now then, though we have the evidence which we have that 
the defendant was the lust person seen in the company of the 
murdered man, the circumstantial evidence, that he was killed 
at a certain time afterwards and the circumstantial evidence 
as to the possession of the.se bullets and the possession of the 
firearm or firearms and that is not denied btj the defendant, 
it would still seem to leave room for a reasonable doubt as to 
whether or not he was the person who committed this crime. . . .

There is no suggestion of anything else, he either went down 
that path towards bis own home or he went on with the car ami 
there is no suggestion from the defence or any other person that 
he could have gone any other way.”

We adopt the view expressed in Dawson v. State (1893), 24 
8.W. Rep. 414. (Texas Court of Appeal) cited in notes to 
Hrg. v. Corby (1898), 1 Can. Cr. Can. 457 at p. 466, where it is 
said that it is the duty of the Court carefully to protect the 
Accused from damaging insinuations which may not in terms 
invite a consideration of the prisoner's failure to testify but 
make indirect and covert allusion to defendant's silence.

In the instances to which exception is taken it was, in the 
circumstances of the case, only the accused who could have 
given the evidence which it was suggested ought to have been 
given.
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It is suggested by counsel for the Crown that the Judge was 

referring not to the opportunity of the accused to give evidence 
at the trial hut to his opportunity to have made statement* 
upon these points in the course of making statements, which he 
did, in fact, make to some police officers; but it seems not po* 
sible so to interpret the expressions used by the Judge.

We think it useless to express an opinion upon any of the 
other questions raised inasmuch as they seem to depend only 
upon the particular facts of this case and are not likely to come 
before us again upon precisely the same facts.

We also think it inexpedient to express an opinion upon the 
point reserved at the request of the Crown namely whether the 
Judge was in error in refusing to admit the statements of the 
accused made as a witness at the Coroner’s inquest because the 
question of their admission may depend upon the previous 
question of. the freedom of the accused at that time from an 
improper inducement. See also K. v. Lynn (1910), 19 ('an. 
Cr. Cas. 129, at p. 140, 4 S.L.R. 324 at p. 334.

In the result we think the conviction must be set'aside and a 
new trial ordered.

Hyndman and Clarke, JJ.A. concur with Beck, J.A.
New trial ordered.

MHERLEY v. Ill'll. MIN. of MERVIX No. 41M>.
Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, Turgron 

and McKay, JJ.A. January 30, 1922.
Liens (§1—2)—Seed chain—Distribution of by municipality—The 

Municipalities Seed Chain Act, Sask Stats. 1917, 2nd m:ss., 
ch. 47, sec. 16 (2)—“Owner"—Meaning of—Purchaser un deb
AGREEMENT FOR SALE—PURCHASE PRICE UNPAID—CONSTRUCTION

The purchaser of land under an agreement for sale, Is not an 
owner within the meaning of the Municipalities Seed Grain Act 
Sask Stats. 1917, 2nd sess., ch. 47, sec. 16 (2), until he pays in full 
for the land, and the consent of the registered owner must be 
obtained before such occupant can contract with the municipality 
for the advance of seed grain or create a lien against the land for 
such advance.

Appeal by defendant from a District Court judgment in a 
special case stated to him, as to whether the defendant was em­
powered under the Municipalities Seed Grain Act, Sask. Stats. 
1917, 2nd sess. ch. 47, sec. 16 (2), to advance seed grain to one 
Joseph Earner, without the consent of the plaintiff. Affirmed.

O. If. Barr, K.C., for appellant.
P. 11. Gordon, for respondent.
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II ault ain, C.J.S., and La mont, J.A. concur with McKay, 
J.A.

Titbgeon, J.A. Chapter 47 of the Statutes of Saskatchewan, 
1917 2nd. sess., enables rural municipalities to borrow money 
for the distribution of seed grain to farmers, and deals with 
tin- persons to whom such seed grain may be supplied by the 
municipality, the security for repayment to be taken, the lien 
created, etc.

Sub-section (2) of sec. 16 of the Act is as follows:—
“16.- (2) No application for seed grain by a tenant or occu­

pant who is not the owner of the land shall be granted unless 
the application is approved in writing by the registered owner 
of the land.”

The only question before us in this appeal is as to the mean­
ing of the word “owner” as it first appears therein. Is the 
rural municipality empowered to advance seed grain to a per­
son who is a purchaser under an agreement for sale with the 
registered owner without the registered owner’s consent ! Is 
such purchaser an occupant of the land who is excluded from 
borrowing the seed grain, or is he himself the owner and en­
titled to borrow the seed grain and create the lien against the 
land, notwithstanding the absence of the registered owner’s 
consent ?

In my opinion the purchaser in a case of this kind is not an 
owner within the meaning of the sub-section, but he is an 
occupant who must have the registered owner’s consent in order 
to contract with the municipality.

Outside of the statute, it is, of course, admitted that a pur­
chaser of land under an agreement for sale has not the right 
to encumber the land to the prejudice of the vendor’s interest. 
It is contended on behalf of the appellant that the statute in 
question gives him that right which otherwise he would not 
possess. I cannot agree with this contention. Nothing but the 
clearest language in a statute can suffice to shew that the 
Legislature had any such intention.

In the 6th. ed. of Maxwell on the Interpretation of Statutes, 
pp. 501, 502, I find the following statement of the law on the 
subject, which reads as follows:—

“Statutes which encroach on the rights of the subject, whet­
her as regards person or property, are similarly subject to a 
strict construction in the sense before explained. It is a recog­
nised rule that they should be interpreted, if possible, so as to 
respect such rights. It is presumed, where the objects of the 
Act do not obviously imply such an intention, that the

Sask.

C.A.
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No*m. 

Turgeon, J.A.
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Legislature does not desire to confiscate the property, or 
to encroach upon the right of persons; and it is therefore ex­
pected that if such be its intention, it will manifest it plainly, 
if not in express words, at least by clear implication, and beyond 
reasonable doubt. It is a proper rule of construction not to 
construe an Act of Parliament as interfering with or injuring 
persons’ rights, without compensation, unless one is obliged so 
to construe it.”

I agree with the foregoing statement, which, in my opinion, 
is a proper deduction from the authorities upon which the nut- 
hor relies in framing it.

In my opinion the appeal should be dismissed with cost
McKay, J.A. This is an appeal from the answer of the 

District Court Judge made in a special case stated to him.
The following among other facts arc admitted:—
“1. That the plaintiff is and was at all times material to 

this action the registered owner of the south east quarter of 
section thirty-six (36) in township fifty-two (52) in range 
twenty-one (21), west of third meridian in the Province of 
Saskatchewan.

2. That the defendant is a rural municipality organised under 
the laws of the Province of Saskatchewan.

3. That the plaintiff on the 20th. day of July A.D. 1914 
entered into an agreement with one, Joseph Barner for the sale 
to the said Joseph Barner of the said land for the sum of

, $2,370 payable by one-half crop payments on the 15th day of
December, 1915, with interest at the rate of six per cent, per 
annum payable yearly on the 15th day of December, all inti rest 
in default to become principal and to bear interest at the rate 
aforesaid.

4. That the said Joseph Barner further covenanted in the 
said agreement to pay all taxes imposed upon the said land 
from the date of the said agreement, and did pay as follows.— 
1914, $15, 1915, $18, 1916, $14.25, 1917, $12.50.

5. That the following payments and no others were made by 
the said Joseph Barner pursuant to the said agreement 
January 24, 1916, $125, March 3rd, 1916, $77.66, March 28th, 
1917, $147.85, January 4, 1918, $15, February 5,1918, $153.05.

That the defendant purporting to act under the provisions 
of the Municipalities Seed Grain Act, ch. 47, Statutes of Sas­
katchewan, 1917, 2nd sess. on March 14, A.D. 1918 and on May 
11, A.D. 1918 advanced to the said Joseph Barner for the pur­
chase of seed grain the sum of $126.50.

Shebley

No. *499.

McKay, J.A.
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9. That no consent or approval was given by the plaintiff in 
respect of the said advance.”

The question submitted to the District Court Judge was:—
“Whether the provisions of the Municipalities Seed Grain 

Act, ch. 47, Statutes of Saskatchewan, 1917, 2nd sess., empower­
ed the defendant to make the said advance to the said Joseph 
Burner without the consent of the plaintiff.”

The District Court Judge answered the said question in the 
negative.

I deal with this question as if the words “so as to create a 
charge upon the said land” were added to the said question 
submitted, as I do not think we should deal with the liability 
or non-liability of Darner without his being made a party to 
the special case. And further as the argument before us 
appeared to be directed to the question of whether or not a 
charge was created against said land by said advance.

The said ch. 47 provides for the distribution of seed grain 
by municipalities to certain persons upon certain conditions, 
and sec. 16 sub-sec. (2) reads as follows:—
“(2) No application for seed grain by a tenant or occupant 

who is not the owner of the land shall be granted unless the 
application is approved in writing by the registered owner of 
the land.”

It is contended for the appellant that Darner having agreed 
to buy the said land under written agreement, as admitted, was 
the owner thereof, and that the registered owner, the respond­
ent. held the title thereof as trustee for him, and in order to 
make this sub-section applicable to Darner the word “register­
ed” should have immediately preceded the word “owner” 
where it first occurs in said sub-section.

I cannot agree with this contention. While Darner has cer­
tain rights and interests in said land and may be considered 
owner for certain purposes, he does not become owner until 
he pays in full for the land, and the respondent is not really 
trustee for him till then.

This principle is fully set forth in Ridout v. Fowler, [1904] 
1 Ch. 658, 73 L.J. (Ch.) 325 which was affirmed by the Court 
of Appeal in, [1904] 2 Ch. 93, 73 L.J. (Ch.) 579, 53 W.R. 42, 
where Farwell, J., at pp. 661, 662, ([1904] 1 Ch.) says:—

“Now the rights of vendor and purchaser have been explain­
ed so often that it is sufficient to refer to what Lord Ilatherley 
says in Shaw v. Foster, where, quoting from his own decision, 
he says: ‘It is quite true that authorities may be cited as 
establishing the proposition that the relation of trustee and

Sask.

C.A.

SilLULKY

Rural 
Mun. of

No*499.

McKay, J.A.
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cestui que trust does, in a certain sense, exist between vendor 
and purchaser : that is to say, when a man agrees to sell hi* 
estate he is trustee of the legal estate for the person win* has 
purchased it, as soon as the contract is completed, but not lie- 
fore. * That was in reference to the actual conveyance. The 
expression used by Sir Thomas Plumer in Wall v. Bright, v inch 
has, I think, been just read by the noble and learned Lord who 
])receded me, is this: ‘The vendor, therefore, is not a mere 
trustee; he is in progress towards it, and finally becomes such 
when the money is paid, and when lie is bound to convey.’ 
dames L.J. puts it perhaps more clearly in Rayner v. Pn si on. 
He says: ‘I agree that it is not accurate to call the relation 
between the vendor and purchaser of an estate under a 
contract while the contract is in fieri the relation of trustee 
and cestui que trust. But that is because it is uncertain whether 
the contract will or will not be performed, and the charaet-r in 
w'hich the parties stand to one another remains in suspense as 
long as the contract is in fieri. But when the contract is per­
formed by actual conveyance, or performed in everything hut 
the more formal act of sealing the engrossed deeds, then that 
completion relates back to the contract, and it is thereby as­
certained that the relation was throughout that of truster and 
cestui que trust. That is to say, it is ascertained that while 
the legal estate was in the vendor, the beneficial or equitable 
interest was w'holly in the purchaser. And that, in my opinion, 
‘is the correct definition of a trust estate.’ Now here it is quite 
clear that the relationship of trustee and cestui que trust never 
was created by the completion of the contract, and therefore 
there never was any estate in land in the events that have 
happened on which this order by way of equitable execution 
could have operated. That disposes of the question of any 
charge upon the real estate, because by reason of the event» 
that have happened, and which the plaintiff in the present 
action could not interfere with or prevent, no actual estate in 
the land ever belonged to the debtor at all.”

In this case, then, Banner is only a prospective owner, and 
is not the owner within the meaning of said sub-section, as the 
respondent is the real owner until paid in full.

There is no doubt that a registered owrner of land who has 
agreed to sell such land and on which a large amount is still 
unpaid has a very substantial vested interest in such land, and 
there is nothing in the Act shewing that he should be deprived 
of such interest, or that such interest should be encumbered 
without his consent. And apart from statutory authority a
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purchaser under agreement of sale has no right to encumber 
the land without the consent of the registered owner, his vendor. 
This Act then should not be construed so as to deprive the 
registered owner of that interest or as allowing that interest 
to be encumbered without his consent, unless the Act clearly 
so states.

In Maxwell on the Interpretation of Statutes, 6th ed. at pp. 
501, 502, the author states:—

“Statutes which encroach on the rights of the subject, 
whether as regards person or property, are similarly subject 
to a strict construction in the sense before explained. It is a 
recognised rule that they should be interpreted, if possible, so 
as to respect such rights. It is presumed, where the objects of 
the Act do not obviously imply such an intention, that the 
Legislature does not desire to confiscate the property, or to 
encroach upon the right of persons ; and it is therefore expected 
that if such be its intention, it will manifest it plainly, if not 
in express words, at least by clear implication, and beyond 
reasonable doubt. It is a proper rule of construction not to 
construe an Act of Parliament as interfering with or injuring 
persons’ rights, without compensation, unless one is obliged so 
to construe it. ’ ’

In my opinion, then, the appellant was not empowered by 
said Act to make said seed grain advance to Barner without 
the respondent’s consent so as to create a charge against the 
said land, and the appeal should be dismissed with costs.

Appeal dismissed.
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ROYAL TRI'KT Co. v. FAIRIIROTHKIt it VALENTINE.
Alberta Supreme Court, Appellate Division. Stuart, Reck, Ives, 

Hyndman and Clarke, JJ.A. December 17, 1921.
Reformation of Instruments (§ 1—1)—Contract fob sale and pur­

chase of land—Agreement fob immediate possession—Mutual
MISTAKE IN INSTRUMENT—LAND SUBJECT TO LEASE—IMPOSSIBIL­
ITY OF PERFORMANCE—LIABILITY.

One who is induced to enter into a contract for the purchase 
of land on the distinct understanding that he take possession of the 
land at once and cut and take the crop of hay then growing, and 
who on entering into possession finds that the land is under 
lease to another who is entitled to the hay, and who relying on 
the representations and warranties brings an action against the 
lessor to restrain him from trespassing on the land, and from 
cutting or dealing with the hay, but is unsuccessful in such 
action, a lease of the property having been given by the vendor's 
agent, without the knowledge of the vendor, and the contract, 
by mutual mistake having been made subject to existing leases, 
is entitled to have the contract reformed so as to express the 
true intention of the parties, the result of such reformation being
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to entitle him to damage for breach of the covenant to give 
immediate possession. The amount of damage being such us flow 
directly and naturally from the breach.

Appeal from the judgment of Seott, J. (1921), 60 D.L.R. 
528, in an action upon an agreement for the sale of lands. 
Affirmed.

Frank Ford, K.C., and A. Knox, for appellant.
E. D. If. Wilkins, for respondent.
Stuart, J.A. (dissenting) :—In this ease I have very grave 

doubt whether the defendants are entitled to rectification of the 
agreement. Rectification is granted, as I apprehend, only 
where there has been a mistake. Upon the evidence 1 cannot 
find any mistake such as intended in the law of rectification. 
Neither the two parties nor Kirkwood, who prepared the agree­
ment, knew that there was any clause in the agreement referring 
to possession. This is admitted by everyone. Then the evidence 
is that the defendants asked Kirkwood to put a clause in giving 
them possession so as to get the hay, and Kirkwood said it was 
not necessary, and the parties accepted that position. In other 
words, it was deliberately intended that there should be no 
reference to possession at all in the written agreement. There­
fore, if there was to be any rectification, it would lead to the 
exclusion of the whole clause referring to possession, and not 
merely the phrase “subject to any existing lease.’* Rut this 
is not the rectification asked for.

It is one thing to say what the parties intended to agree upon 
and another to say what they intended should be inserted in the 
document. No doubt, upon the findings of the trial Judge, the 
parties did agree that there should be possession, but it is also 
clear that it was not by mistake, but by intention, that this was 
omitted from the written document. A mistake upon which 
rectification can be based is not a mere mistake in the advice 
the conveyancer, or in his knowledge as to what needs or does 
not need to go in, at any rate where the omission has been, as 
here, deliberately made with the knowledge and assent of the 
parties. There are no doubt cases such as Wake v. Ihirrup 
(1862), 6 H. & N. 768, 158 E.R. 317, 31 L.J. (Ex.) 451, where 
by a mistake of the draftsman, an agreement has been so drawn 
as to have a legal effect contrary to that intended, and where the 
Court has relieved a defendant from an obligation appearing 
on the face of the instrument but not intended to be imposed. 
Rut I doubt if a case can be found where there has been a 
deliberate omission (even though based on a misapprehension 
of the law) of a covenant upon a point raised and spoken of at
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the time in which the Court has rectified the agreement by 
inserting such a covenant, even though there may have been 
in fact an agreement to the effect of the proposed clause.

I am inclined, therefore, to the opinion that the defendants, 
as far as their rights under the written agreement are concerned, 
must take it either as it stands or without any covenant for 
immediate possession at all.

But upon the findings of fact, abundantly justified by the 
evidence, the deceased Eldridge did agree in fact to give im­
mediate possession. If the defendants, instead of suing Gelian, 
the man who had the lease, had forthwith sued Eldridge for 
breach of this agreement, how would the matter have stood? 
They would have eome into Court alleging that they had pur­
chased the land from Eldridge, that a written agreement had 
been drawn up, and they would doubtless have had to allege 
a mistake and ask for rectification. Upon the evidence they 
would have had to say “Eldridge verbally agreed to give us 
immediate possession, but a reference to this right was deliber­
ately left out of our written agreement, and now we find that 
there is a clause giving us a right of possession which we did 
uot know was there at all, but it has a reservation attached 
saving any existing lease. Now we want damages for a breach 
of the oral agreement for possession.”

Halsbury, vol. 10, p. 447. says:—“Under certain conditions 
evidence may be given of a parol agreement contemporaneous 
with and touching the subject matter of a written agreement. 
The necessary conditions are that the parol agreement shall be
entirely collateral to the written agreement...............  The parol
agreement will be more readily enforced if it was an induce­
ment to entering into the written agreement.”

I think we ought to distinguish here between such a parol 
agreement and a warranty. The parol agreement was that the 
defendants should have immediate possession. A warranty is a 
contract guaranteeing the existence of certain facts, but with 
reference to the future the word “warranty” can only mean 
the same as “agreement.” Here any warranty in the proper 
sense of that word, which was given was a warranty that no 
lease existed on the land. The breach of such a warranty would 
cause no damage unless there was a right of physical possession, 
at least in the circumstances of this case. So that we get back 
to the question, was there an agreement for possession which can 
be enforced by an action for damages?

1 have very grave doubt whether an agreement for immediate 
possession is such a collateral agreement as ean be proved by 
parol and enforced. Whether there was an implied right of
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possession is a question which does not come up because the 
point was never raised by any one on the argument. I should 
think that such an agreement eould not seriously be considered 
as collateral. It is not like the agreement in Erskine v.
(1873), L.R. 8 Ch. 756, 42 LJ. (Ch.) 849, 21 W.R. 802, when- 
a lessor verbally agreed that he would kill down the gam- ami 
not let (i.e. hire out) the shooting rights ; nor like that in 
Morgan v. Griffith (1871), 6 Exch. 70, 40 L.J. (Ex.) -Hi. l!i 
W.R. 957, where there was a promise to destroy rabbits. In 
Angell v. Duke (1875), 32 L.T. 320, 23 W.R. 548* where a leas, 
of house and furniture was involved, it was held by Cockburn, 
C.J., and Mellor, Field and Blackburn, J.J., that a promise to 
put in additional furniture was not collateral. De Lasalle v. 
Guildford, : 1901 I k B. SIS, TO LJ k B 838, W W.1 
was a case of a warranty of existing conditions.

Moreover, it seems to me the failure to give possession was 
due, not to a breach of an agreement, which Eldridge had tin- 
power to perform, but did not perform, but to a defect in his 
title. He would undoubtedly have given possession if hr had 
had in himself at the time the right to possession. He honestly 
lielieved he had that title. He honestly believed that his brother- 
in-law, Peterson, had no authority from him to give Gehnn any 
lease for 1919. And he was so far justified in this view that 
Simmons, J., who tried the action, between the present defend­
ants and Gehan, held that he was right in his belief. True, 
upon appeal, Simmons, J., was reversed. But at any rate 
Eldridge simply took the view that a Judge of this Court took 
as to his own title to possession. He acted on the faith of that 
view, but upon appeal it turned out to be, we must assume, 
incorrect. I am bound to say that under the judgment appealed 
from the estate of Eldridge is suffering a severe punishment for 
this innocent mistake.

Supposing that immediately or shortly after the agreement 
of July 26, Eldridge and Fairhrother had discovered that it 
took a law suit and an appeal to find out about the title and still 
Eldridge had sued for specified performance, as his estate now 
does, and if Fairhrother had protested against the failure to 
give possession, what would have been the situation? Assuming 
an enforceable agreement for immediate possession, certainly 
Eldridge would have been obliged to allow compensation for the 
slight defect in title which prevented possession during the 
summer. But if he had been told at the time that 1h«- com­
pensation was to be assessed at $1,380 when the whole purchase- 
price of the quarter section was only $1,920, I think lie would 
have been entitled to withdraw from the contract and pay only
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such damages as the principle of Bain v. Fothergill (1874), 43 
L.J. (Ex.) 243, 23 W.R. 261, would allow. It is true he has 
after the failure of the attempt to prove title as against Gehan, 
still proceeded to sue on his contract, but it was certainly not 
till judgment was given on the counterclaim that he became 
aware that the loss of the possession during that summer was 
to be compensated by such a sum as $1,380. And in the case 
supposed, I do not think the defendants would have been entitled 
to sue in damages and get anything more than Bain v. Fothergill 
would allow.

Again, I much dislike the treatment of the case as if a sale 
of goods was involved. This is what it comes to when so much 
is made of the hay. Hut this was a sale of real estate, and the 
green growing grass was part of it. Yet we have the matter 
treated as if a vendor had agreed to sell a specified bu’k of 
chattels in the shape of certain raw materials and there had 
been a rival claim to ownership, and as if the proper way to 
assess damages in such a ease would be to go through a varied 
process of transportation and manufacture into some finished 
product, find what that finished product would sell for (wherein 
profits on the manufacturing process would be provided for), 
deduct the cost and assess the damage at the am aunt thus 
produced.

I am uound to say that this method of assessing damages for 
non-delivery of goods seems to me rather strange. I always 
thought that the damage for non-delivery, where there is no 
market, wrould be the value of the goods as they stood at the 
date of breach, i.e. the bulk of raw material, which I have sug­
gested as an example.

My firm opinion is that the damages should in any case have 
been arrived at by an enquiry into the value of the possession 
of the hay rights on the land in August, 1919. It seems to me 
incredible that anyone would have been found to give $1,380 
for that right.

Moreover, I am not convinced of the applicability of the 
decision in Hammond v. Bussey (1887), 20 Q.B.D. 79, 57 L.J. 
(Q.B.) 58, to the facts of this case. There the costs which the 
plaintiffs sought to recover were costs in an action in which they 
had been defendants. Lord Esher said “I cannot doubt that 
any business man would contemplate as being according to the 
ordinary course of things under the circumstances not only the 
probable, but the inevitable result of such a breach of contract, 
that there would be a law suit by the sub vendees (i.e. against 
the then present plaintiffs as defendants) and that the reasonable 
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course to be pursued by the vendees might be that he should 
not at once submit to the claim but that unless they could get 
information from the vendor that there was really no defence, 
they should defend the action.”

Hut here can it be said that it was reasonably in the contempla­
tion of the parties that Fairbrother and Valentine should, when 
there was a breach of covenant for possession, themselves ^tart 
an action and that all the costs involved in the ultimate failure 
of that action should lie treated as damages flowing from the 
breach? The present defendants commenced the action of their 
own accord. True, Eldridge did his best to assist them, believing 
he was right, as the trial Judge held that he was. But 1 do not 
think the principle of Hadley v. Baxendale (1854), 9 Excli. 341, 
23 LJ. (Ex.) 179, 18 Jur. 358, 2 W.R. 302, ought to be treated 
as justifying in this case any damages beyond what would 
naturally flow from the failure to get possession, viz., the value 
of that possession which was lost.

There is no claim made upon any special agreement by Kid- 
ridge to pay these costs and no amendment of that kind was 
asked for.

Then there was not the slightest evidence adduced as to the 
impossibility of getting the grass on another quarter section to 
cut or of any attempt to get another quarter or of what it 
would have cost.

These are the considerations which make me refrain from 
concurring in the judgment proposed by the other mend rs of 
the Court. At the outset there is the difficulty of en for mg a 
mere parol agreement as to possession to which I have referred 
There is a clause in the agreement, not asked to be expmij 
by which the defendants were tr get one-half the rental (i1 
produced by the property. Is not an oral agreement for s- 
sion inconsistent with that? The w'ritten agreement in
itself consistent throughout. The evidence shews tli real
number of the special clauses were never discussed hvi n or 
known of by the parties. Could the defendants succeed in getting 
them all, or any of them, which turned out to be distasteful to 
them, struck out by a suit for rectification?

Then I have spoken of the measure of damages. Certainly I 
could not agree to the sum of $1,380 for the manufactured hay; 
and in the circumstances, I have grave doubts about the costs 
of the other action.

But my brothers are of a different opinion, and I am, therefore, 
quite probably wrong. I confine myself accordingly to saying 
that I would allow7 the appeal as to the value of the hay, and
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direct a reference to enquire into the value of the possession of 
the land of which the defendants were deprived.

Heck, J.A., concurs with Hyndman, J.A.
Ives, J.A.:—This is an appeal from Scott, C.J. (1921), 60 

D.L.R. 528, at trial.
On July 26, 1919, the deceased, Samuel Eldridge entered 

into an agreement in writing with the defendants for the sale 
to them of a quarter section of land. Nothing was paid down. 
During the negotiations for the sale and purchase, Eldridge 
represented clearly that there was no encumbrance on, and that 
no person had an)' rights over the land whatever by way of 
lease or otherwise. The form of agreement used is a printed 
form, and among other usual clauses contains the following:— 
“The purchaser shall immediately after execution of this agree­
ment, but subject to the terms of any lease < ffecting the said 
lands, have the right of possession of the said premises and shall 
have the right to occupy and enjoy the same until default be 
in de in the payment of the said sums of money, etc., . . and 
the following clause:—“Provided that all arrears of taxes, etc., 
... shall be paid by the vendor .... The current rent {if any) 
earned by the property shall be apportioned as of the date hereof 
between the vendor and the purchaser.”

The words I have underlined are those in which the issue in 
the action are involved. The action is brought to enforce the 
agreement, and the defendants counterclaim for rectification 
of the document by striking out the words I have emphasised 
and for damages.

Immediately upon concluding the agreement sued upon the 
defendants went into possession and prepared to harvest the 
hay crop then growing. At the same time—July 30, I think— 
one Gehan appeared and claimed the rights of lessee and owner 
of the hay crop. Defendants unsuccessfully litigated this claim 
and in that action Eldridge supported them and gave evidence 
by affidavit and at trial. His affidavit was sworn on August 16, 
1919, and para. 4 reads: “I state positively and distinctly that 
there is no lease in existence affecting the said lands and that 
no one other than the plaintiffs”—i.e. the defendants— “has 
any right whatever to enter upon the said lands and take any 
hay grown on the same.”

In view of this admission on oath, and of the evidence at trial, 
ti.' claim for rectification must succeed and thus the agreement 
between the parties was according to the writing with the words 
I have above referred to eliminated. That being so, the agree­
ment wras undoubtedly broken by the plaintiff, as to the covenant 
for possession and enjoyment. The hay was found to be the
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property of Qchan and he had a lease of the lands for that year. 
It is also clear that Eldridge’s representation to the defendants 
that there was no lease affecting the lands was an innocent mis­
representation. Now, as to the measure of damages, may I 
repeat what is being said daily and hourly by Judge that 
“where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in 
respect of such breach should be either such as may fairly and 
reasonably be considered arising naturally, i.e. according to 
the usual course of things from such breach of contract itself; 
or such as may reasonably be supposed to have been in the 
contemplation of both parties at the time they made the con­
tract, as the probable result of the breach of it.” Hadley v. 
Baxendale, 9 Exch. 341.

It is clci r from the evidence that the hay crop was an im­
portant consideration to the defendants, and that Eldridge, at 
the time the agreement was made, knew this. The immediate re­
sult of Eldridge’s breach was loss to defendants of the hav and 
this certainly was something that might reasonably be supposed 
to have been in contemplation of the parties when they made the 
contract. The amount should be the value of the hay crop 
at the time of the breach, which in fact was about July ti, when 
Gehan commenced cutting. As I understand it, this value is 
$1,380.49. The next point is whether they should recover as 
damages their party and party and solicitor and client taxed 
costs in their unsuccessful action against Gehan. By reason 
of the strong and unequivocal nature of Eld ridge’s representa­
tions, it seems to me that the defendants cannot be criticised 
if they in turn relied as strongly upon them and brought an 
action to oust Gehan. And particularly so wrhen they were 
aided and abetted by Eldridge. I cannot so distinguish the 
circumstances here from those in Hammond v. Bussey (1887), 
20 Q.B.D. 79, as to say that these costs are not properly a 
proximate consequence of the breach of contract.

I would, therefore, dismiss the appeal with costs.
Hyndman, J.A. :—It is clearly established that the land in 

question was sold on the understanding and condition that the 
defendants would acquire an unencumbered title and immediate 
possession which would result in giving them exclusive right 
to all the crops of hay or otherwise upon the land at the date 
of the agreement. The evidence is overwhelmingly to the effect 
that the clause in the instrument, “but subject to the terms of 
any lease affecting the said lands, &c.” was included by mistake 
common to all parties, and was even unknown to the agent who 
drafted it. The agreement should be rectified in that respect.
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Reformation of the agreement then carries with it the conse­
quence that the plaintiff should have immediate possession. The 
existence of the lease to G eh an deprived them of that right, and 
failure to obtain same gave rise to an action for damages.

It is true that there was no fraud on the part of the deceased, 
who really believed that no lease existed, and had he at the time 
decided to rescind the agreement because of inability to give 
title, on the principle of Bain v. Fothergill, supra, 1 think he 
might have been entitled to do so, subject to indemnifying the 
plaintiffs for any damages they might have suffered in respect 
of examination of the title, &e. Hut he did not so elect, but 
maintained throughout that he had a clear title and encouraged 
the plaintiffs to prosecute their action against Gehan, the lessee, 
and used expressions which in effect amounted to a guarantee 
to insure them rightful and immediate possession.

There is no doubt but that it was well understood by him that 
their chief object in purchasing was so that they might get 
the hay on the land, and there was a warranty that they should 
have it. The action against Gehan for possession was decided 
adversely to the plaintiffs and they were deprived of the hay.

This situation was the direct result of the breach by the 
deceased of his covenant to give immediate possession and the 
defendants herein must, therefore, be awarded such damages as 
directly and naturally flow from that breach.

It seems impossible to avoid the conclusion that the loss of 
the value of the hay was one immediate and direct consequence. 
That value has been ascertained and found by the trial Judge, 
and it seems no fault can be found with the principle upon 
which he assessed it.

The claim to be indemnified for the costs of the action against 
Gehan and on the appeal from the judgment therein under the 
circumstances, also seems to be clearly well founded.

Whatever the attitude of the deceased in the early stages of 
that action, there is no doubt but that he stood behind or at 
least encouraged the defendants herein. He not only made an 
affidavit in that action, but made verbal statements which I 
think amounted to an undertaking to see that they suffered no 
loss by reason of it.

In respect to the right of the plaintiffs to recover these costs, 
I cannot see any difference in principle between the case at 
Bar and that of Hammond v. Bussey (1887), 20 Q.B.D. 79. 
There the defendant contracted for the sale of coal of a particu­
lar description to the plaintiffs knowing that they were buying 
such coal for the purpose of reselling it as coal of the same 
description. The plaintiffs did so resell the coal. The coal
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delivered by the defendants to the plaintiff under the contract 
and by them delivered to their sub-vendees, did not answer such 
description, but this could not be ascertained by inspection of 
the coal and only became apparent upon its use by the sub­
vendees. The sub-vendees, therefore, brought an action for 
breach of the contract against the plaintiff. The plaintiff gave 
notice of the action to the defendants, who, however, repudiated 
all liability, insisting that the coal was according to contract. 
The plaintiffs defended the action against them, but at the trial 
the verdict was that the coal was not according to Contran, and 
the sub-vendees accordingly recovered damages from the plain­
tiffs. The plaintiffs thereupon sued the defendants for breach 
of contract, claiming as damages the amount of the damages 
recovered from them in the action by the sub-vendees, and the 
costs which had been incurred in such action. The defendant 
paid the amount of the damages in the previous action into Court 
but denied his liability in respect of the costs. It was held that 
the defence of the previous action being, under the circumstances, 
reasonable, the costs incurred by the plaintiffs as defendants in 
such action were recoverable, under the rule in Hadley v. Baxen- 
dale, 9 Exch. 341, as being damages which might reasonably he 
supposed to have been within the contemplation of the parties, 
at the time when the contract was made as a probable result of the 
breach of it.

In the case at Bar it must be said that the loss sustained by 
reason of the breach was the value, plus the costs of the suit to 
recover such hay from Gehan.

The contract was undoubtedly made under special circum­
stances, one of which was that the defendants should have im­
mediate possession in order that they should harvest and have 
the hay crop. That circumstance was clearly understood by lioth 
sides. Considering then the circumstances and the attitude of 
the deceased towards the defendants’ prosecution of their action, 
can it properly be said that such an action was reasonably within 
the contemplation of the parties.

Had deceased assumed a different attitude, and expressed even 
a doubt as to the rights of Gehan, or whilst expressing confidence, 
exhibited any fear of the result of the trial amounting to a 
warning not to follow up their suit, it might possibly lie said 
that the present defendants should have contented themselves 
with a claim to damage for the value of the hay. But in view 
of his firm stand that Gehan had no rights whatever, it seems 
to me clear that it was not only not unreasonable for them to 
proceed with their lawsuit, but that it was almost a necessary 
condition, in order to justify their calling upon the deceased for
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damages. The test is, was what they did reasonable or nott Can.
They certainly were entitled to rely on his assurance that their 
right to possession was absolute, and their conduct in the matter 
in my opinion was entirely proper and reasonable, and having The Woi.fe 
been undertaken in reliance upon the covenant of the deceased, c°' 
damage resulting from a breach of that covenant must be borne the Kino; 
by the deceased’s estate. Powers

The costs allowed were taxed in the usual manner, and there- TlllE VKixro
fore must be considered reasonable in amount. ___

I would, therefore, dismiss the appeal with costs, making allow- I)avle». o.j. 
ance, however, for the admitted mistake of $350, which must be 
deducted from the $3,613.70 awarded to the defendants.

Clarke, J.A:—I agree that the judgment below should be 
affirmed with a reduction of $350 from the amount awarded to 
the defendants about which there is no dispute.

1 have some doubt about the defendants’ right to rectification 
in view of the denial of mistake by the deceased Eldridge in his 
pleadings, but I think he and his estate should be bound by his 
statements as to the hay in question and the right to possession, 
which I think amount to a warranty for breach of which the 
defendants are entitled to the damages awarded by the trial 
Judge with the reduction mentioned.

I think the defendants are entitled to their costs of the appeal.
Appeal dismissed.

THE WOLFE Co. v. THE KING. POWERS v. THE KING.
Supreme Court of Canada, Davies, CJ. Idington, Duff, Anglin and.

Mignault, JJ. November 16, 1921.
Public Work (8 IV—65)—Negligence—Loss by fire communicated 

to adjoining building—Exchequer Court Act, R.S.C., 1906, ch. 
140—"Public work," definition—Burden of proof—Interpre­
tation of statutes.

The phrase "public work” as used in sec. 20 of the Exchequer 
Court Act, does not include a building occupied under the cir­
cumstances peculiar to this case, namely: A building, part of 
which was used and rented as a recruiting station by the Depart­
ment of Militia and Defence, and solely under its control with the 
right to vacate at any time upon giving 14 days* notice, and over 
which the Public Works Department had no control.

Appeal by suppliants from the judgment of the Exchequer 
Court of Canada, (1921), 57 D.L.R. 266, 20 Can. Ex. 306, on a 
petition of right for damages to stocks of merchandise arising 
from fire alleged to have been caused by the negligence of officers 
of the Crown, in connection with a “public work.” Affirmed.

A. E. Fripp, K.C., for appellant.
W. 1). Hogg, K.C., for respondent.
Davies, C.J. :—The suppliants in each of these eases in their 

respective petitions of right claimed damages against the Crown ;
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the former to the extent of $23,245.85, and the latter to the 
extent of $18,800 on the grounds that they were carrying on 
business in Ottawa on December 13, 1917, and for some years 
previously, and that as stated in their petition : “On the said 
13th day of December, 1917, the Department of Militia and 
Defence occupied the adjoining premises, a public work of 
Canada, and, owing to the negligence and want of proper care 
on the part of the said Department, its servants and agents, by 
using a defective stove and pipes, and by negligent over-heating 
of the same and by neglect of a watchman in charge of said 
stove in leaving the premises while the stoves and pipes were 
overheated, the said premises were carelessly and negligently set 
on fire, destroying the said building and premises so occupied 
by the Department, and also the stock-in-trade of the sup­
pliants.”

The two appeals were by order consolidated and heard 
together.

The two questions on which the appeals turned were whether 
the premises occupied by the Department of Militia and Defence 
at the time of the fire were a public work within the meaning of 
the Exchequer Court Act, R.S.C. 1906, ch. 140, or the Public 
Works Act of Canada, R.S.C. 1906, ch. 39; and, if so, whether 
the fire originated from the negligence of the officials of the 
Department acting within the scope of their duties of employ­
ment.

Audette, J., of the Exchequer Court, held adversely to the 
appellants on both grounds (1921), 57 D.L.R. 266, 20 Can. Ex. 
306, and after giving the arguments at Bar and the evidence 
every consideration, I have reached the conclusion that he was 
right.

As a fact it appears that the Department of Militia occupied 
only the basement and ground floor of the Arcade building as a 
recruiting station for soldiers under an agreement to vacate 
at any time after giving 14 days’ notice. The Arcade building 
itself was not leased or occupied by the Department, but only 
the ground floor and basement, and the occupation was merely 
temporary, determinable on giving 14 days’ notice.

It may be, I admit, somewhat difficult to decide in some cases 
what is or is not a public work within the meaning of the Act, 
and I do not think it desirable to attempt any definite inter­
pretation of the words “public work.” Every case arising must 
be determined on its own special facts. But in the cases now 
before us, it is sufficient to say, and I have no hesitation in hold­
ing, that the temporary occupation of the basement and ground 
floor of the Arcade building, subject to its being determined on
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a 14 days’ notice, could not constitute the whole building a public 
work, or, apart from the whole building, make the basement 
which was occupied such a work. To my mind such a conclusion 
offends one’s common sense, and I agree with the finding of 
Audette, J., when he says, at p. 273: “The words ‘public work,’ 
mentioned in sec. 20 of the Exchequer Court Act, R.S.C. 1906, ch. 
140. must be taken to be used as verily contemplating a public 
work in truth and in reality, and not that which is mentioned 
in the Public Works Act, R.S.C. 1906, ch. 39, or in the Ex­
propriation Act, R.S.C. 1906, ch. 143, for the purposes of each 
Act.”

This conclusion makes it, perhaps, unnecessary to determine 
the other point of alleged negligence on the part of the Crown 
officials causing the fire. I feel bound to say, however, after a 
close examination of the evidence, I am unable, like the trial 
Judge, to discover any such negligence. The evidence given by 
the fire inspector, Latimer, as to conditions found by him after 
the fire was over, was that the stove standing in the south-east 
corner of the basement, and which it was suggested caused the 
fire, had not burnt the floor on wdiich it stood, “that part of the 
floor,” he said, “was all right and the woodwork around there 
was there still. The wood-work, except a piece of the ledge of 
the window, was intact.” Altogether, I could not help being 
satisfied from this and other evidence that the surmise of some 
witnesses of the fire having originated from the stove in the 
south-east corner of the basement could not be upheld. On the 
contrary, it is my opinion that the fire originated from other 
causes unknown.

1 would, therefore, dismiss the appeal with costs.
Idington, J. :—I have read the evidence in this case to see 

if by any possibility there was any evidence upon which to rest 
the claims herein of negligence on the part of those in respond­
ent’s service being the cause of the fire in question.

I can find none. The mere surmise or suspicion of a fire 
inspector is far from proof of anything.

We cannot hold, even if a negligent state of things exist in 
a given place, that a fire which started in that place must of 
necessity be attributable to such negligence.

It needs something else to establish legal liability, and I cannot 
find such facts existent herein as to justify the inference we 
are asked to draw.

These appeals should, therefore, be dismissed with costs.
Duff, J. :—The Department of Militia and Defence, leased 

and occupied the basement and first floor of the Arcade building 
at a rental of $200 a month, a term of the agreement being
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that the Department was to lie at liberty to vacate the premise» 
so leased at any time upon giving 14 days’ notice to the owner 
of their intention to do so. The three flats above the first loot 
in the same building were vacant. The Militia Department used 
the building as a recruiting office and for that purpose occupied 
it during the years of 1916-7. On December 13, 1917, these 
premises were destroyed by tire and the appellants, Wolfe & i/o. 
and Powers Bros., who occupied the premises immediately ad­
joining on either side had their several stocks in trade dest t oyed 
by a fire which indisputably originated in the recruiting office.

The question to be determined is whether a right of action 
against the Crown has been established within the scope of 
sec. 20 of the Exchequer Court Act, as amended in 1917 by ch. 
23. As a result of that amendment, sub-sec. (c) of that section 
takes the following form :—

“The Exchequer Court shall also have exclusive original juris- 
dietion to hear and determine the following matters :—

(c) Every claim against the Crown arising out of any death 
or injury to the person or to property resulting from the negli­
gence of any officer or servant of the Crown while acting within 
the scope of his duties or employment upon any public work.”

The first point for examination, and indeed it is the point 
upon which Mr. Hogg chiefly relied, is whether, assuming the 
allegation that the fire in question arose from the negligence 
of some officer or servant of the Crown while acting within the 
scope of his duties in the recruiting office, that office, that is to 
say, the basement and the first floor of the Arcade building 
occupied by the Militia Department for the purposes of that 
office, was a “public work” within the meaning of this sub­
section. Public money, it may be mentioned, had been expended 
upon improving and fitting the premises in order to adapt them 
to the purposes for which they were occupied.

1 have little difficulty in reaching the conclusion that these 
premises were a “public work” within the meaning of the 
enactment under consideration. The term “public work” is 
defined in at least two statutes, the Public Works Act and the 
Expropriation Act. In the Public Works Act it includes “the 
public buildings,” “property . . . repaired and improved at the 
expense of Canada.” And by definition in the Expropriation 
Act it also includes in the same terms “the public buildings” 
and “property repaired or improved at the expense of Canada.” 
The definitions of the term “public work,” to be found in these 
two statutes (they are substantially, if not quite, the same) 
have immediate statutory effect only in the interpretation of 
the enactments in which they are found ; but they may very
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properly be resorted to for the purpose of throwing light upon 
tin* meaning of the same phrase found in another enaetment 
with no legislative interpretation expressly attached to it. Prima 
facie it appears to me that the meaning of the phrase in the 
Exchequer Court is no less comprehensive than that to be 
gathered from these two definitions. Prima facie, therefore, the 
premises in question were a “public work” within the meaning 
of the Exchequer Court Act. Two points, however, are raised 
for consideration by the argument. 1st, it is argued that a 
“public work” within the meaning of this provision means a 
work of which the Dominion Government is proprietor and by 
that is meant, I presume, a work vested in the Crown by virtue 
of an estate not less ample than an estate in fee simple..

That appears to me to be a contention which must be rejected. 
It would exclude from the operation of this clause* a building 
erected by the Crown under the provisions of a building lease 
giving a right of occupation for a very extended term and it is 
difficult to understand how a restriction involving such a conse­
quence can be discovered in or attached to the general language 
employed by the Act. Sub-section 2 of sec. 8 of the Expropria­
tion Act makes provision for taking lands compulsorily, for the 
purpose of constructing a public work for a limited period only. 
It is a provision which appears to be sufficiently comprehensive 
to entitle the Crown to take such premises as those under 
consideration for a limited period. The word “land” in the 
Expropriation Act is comprehensively defined to include “all 
real estate” and consequently includes erections upon land as 
well as the soil itself. I can see no reason why the basement 
and first floor of the Arcade building might not have been 
expropriated by the Crown; and if so, there is no question that 
the Crown could have taken those premises compulsorily upon 
the very terms upon which they were occupied by the agreement 
with the owner. Why that property so taken should not lie 
embraced within the meaning of the phrase “public work,” as 
well as a building actually constructed by the Crown, I am 
unable to comprehend, and it can make no possible difference 
that the property was not compulsorily acquired, but procured 
through private treaty.

The other point raised for consideration rests upon the 
language of sub-sec. (b) of sec. 20 of the Exchequer Court Act. 
That Act gives jurisdiction to the Court to entertain claims for 
damage to property injuriously affected by the “construction 
of any public work.” It is suggested that in some way which 
1 do not fully comprehend that the juxtaposition of sub-sec. 
(c) with this sub-sec. (b) is a reason for limiting the scope of
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the phrase “public work” in the first named sub-section. It is 
quite true that sub-sec. (b) applies only to cases where some­
thing falling within the category “public work” has been con­
structed or is being constructed, but it seems an extraordinary 
conclusion from this that the class of things denoted by “public 
work” is limited to those members of that class to which sub-sec. 
(b) applies. It seems an unwarranted conclusion. The meaning 
of “public work” is not limited by sub-see. (b), it is only the 
application of this sub-section which is necessarily limited by the 
language defining the class of eases to which it applies. My 
conclusion is that these premises were a “public work” within 
the meaning of the Act.

The last question for consideration is, was there evidence of 
facts giving a cause of action t On this point I think the Judge 
of the Exchequer Court (57 D.L.R. 266), has failed to take 
account of this, namely, that the fact being established that a 
fire originated in these premises, and that is not disputed, the 
onus rested upon the occupier to exculpate himself by shewing 
that the fault neither of the occupier nor of the occupier’s serv­
ants, nor of his contractor, was the cause of the fire. Bet quel 
y.MacCarthy (1831), 2 B. & Ad. 951, at 958, 109 B.R. 1396. 
Therefore, if on the facts the matter is left in doubt, the occupier 
does not escape responsibility.

Anglin, J. :—I have had the advantage of reading the opinion 
to be delivered by ray brother Mignault. I concur in his con­
clusions and, speaking generally, with the reasons on which 
they are based. If the building in which the fire that destroyed 
the appellants’ property originated had been a “public work” 
within the meaning of that term as used in sub-sec. (e) of sec. 20 
of the Exchequer Court Act, I should, with respect, have inclined 
to the view that the proper inference from the evidence, taken 
as a whole, is that it was ascribable to negligence of some 
‘ ‘ officer and servant of the Crown, while acting within the scope 
of his duties or employment.”

If sub-sec. (c) of sec. 20, as enacted by 1917 (Can.), ch. 23, 
stood alone, I should be disposed to give to the words ‘ ‘ upon any 
public work” a very wide meaning—to treat them as equivalent 
to “while engaged in any public undertaking.” But in the 
construction of clause (c) we must not lose sight of the fact 
that Parliament has placed it in juxtaposition to clause (b), 
which confers jurisdiction on the Exchequer Court to entertain 
“every claim against the Crown for damage to property in­
juriously affected by the construction of any public work.” The 
words “any public work” in this sub-section are undoubtedly 
limited to physical works which are the subject of “construe-
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tion.” I am, with respect, however, not inclined to accept the Can. 
view that the jurisdiction conferred by clause (b) is restricted gc
to claims for compensation against the Crown for injurious —LL
affection of property occasioned by the exercise of powers to Thk Woi.fe 
take land, etc., under the Expropriation Act. I would prefer 
to leave that question open. I am, therefore, not prepared, for the Kino; 
the present at least, to accept the definition of “public work” Powers 
in clause (d) of sec. 2 of the Expropriation Act as applicable the Kino
to sub-secs, (b) and (c) of sec. 20 of the Exchequer Court Act. ___
While, because the phrase “any public work” is found in sub-sec. Mignauit, j. 
(b) of the Exchequer Court Act as well as in sub-sec. (e), its 
construction in the latter phrase should be governed largely by 
that given to it in the former, Blackwood v. The Queen (1882),
I Apf. Cm 81, M, 81 KJ P.C 1". il W.R. 818 I timl 
nothing in either clause at all inconsistent with the construction 
which, in La Compagnie Gemerale d’Entrcprises Publiques v.
The King (1917), 44 D.L.R. 459, 462. 57 Can. S.C.R. 527, 532,
I placed on the words “any public work” as used in sub-sec. (c) 
as it stood before the amendment of 1917, viz., “not merely 
some building or other erection or structure belonging to the 
public, but any operation undertaken by or on behalf of the 
Government in constructing, repairing or maintaining public 
property.” *

To that view I respectfully adhere. The Arcade building 
temporarily occupied as a recruiting station did not, in my 
opinion, fall within the purview of the phrase “any public 
work,” as used in sub-sec. (c), even with the extended meaning 
which I would be disposed to place on it.

Mignault, J. ;—These two petitions of right were argued 
together. The same evidence applies to both, and both involve 
the question whether under the circumstances an action in tort 
lies against the Crown. The trial Judge dismissed both petitions 
of right, holding that the cases did not come within sub-sec. (c) 
of sec. 20 of the Exchequer Court Act. He also held that the 
fire which caused damage to the appellants was of an acci­
dental character, and that negligence had not been proved.
These two questions are the only ones which call for determina­
tion on this appeal.

First question. Does the cause of action come within the 
terms of sub-sec. (c) of sec. 20 of the Exchequer Court Act?

The object of sec. 20 is to determine in what matters the 
Exchequer Court has exclusive original jurisdiction, although 
of course it also creates liability. Sub-section (c), as amended 
in 1917, by ch. 23, sec. 2, reads as follow's :—
“(c) Every claim against the Crown arising out of any death
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or injury to the person or to property resulting from the m-gli. 
gence of any officer or servant of the Crown while acting within 
the scope of his duties or employment upon any public work. "

In the French version the words “any public work' are 
translated by “tout ouvrage public.”

Before this amendment sub-sec. (c) was as follows (R.S.C. 
I'liMi. eh. 140) :—

“ (c) Every claim against the Crown arising out of any «b ath 
or injury to the person or to property on any public work, 
resulting from the negligence of any public officer or servant 
of the Crown, while acting within the scope of his duties or 
employment.”

The change in sub-sec. (c) was effected by the transposition 
of the words “on (upon) any public work.” Before the 
amendment an action lay against the Crown for any dentil or 
injury to the person or to property on any public work, resulting 
from the negligence, etc. Now, an action lies for any deatli or 
injury to the person or to property resulting from the negli­
gence of any officer or servant of the Crown while acting, etc., 
upon any public work.

Before the amendment, in Piggott v. The King (1916), 32 
D.L.R. 461, 53 Can. S.C.R. 626, servants of the Crown engaged 
in building a cement dock on the Detroit River caused damage 
by their blasting operations to the suppliant’s dock adjoining 
the work carried on by the Crowm. The Exchequer Court and 
this Court held that to render the Crown liable under sub-aec. 
(c) for injury to property such property must be on a public 
work when injured. Some of the Judges criticised the law as it 
then stood, holding that the words “on any public work" were 
misplaced. The amendment having been made in the year fol­
lowing this decision, it is not unreasonable to suppose that the 
intention was to bring such a claim as the one dismissed in 
Piggott v. The King within the ambit of the amended clause.

The trial Judge, however, held himself bound by the con­
struction of the words “any public work” in a series of derisions 
enumerated in his reasons for judgment.

Before referring to these decisions, it will be well to mention 
that the appellants’ claims arise out of the following circum- 
stances. In March, 1916, the Department of Militia and Defence 
rented, from A. E. Rea & Co., the ground floor and the basement 
of the Arcade building, 194 Sparks St., Ottawa, as a recruiting 
station for soldiers, the rent being $200 per month, and the 
tenancy being terminable at any time on 14 days’ notice. While 
the building was thus occupied, it was destroyed by fire on the 
night of December 12-13,1917, as well as the adjoining buildings
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occupied by the appellants, and it was alleged that their stock 
in trade was destroyed. The petitions of right claimed damages.

1 have very carefully examined the following decisions of this 
Court, referred to by the trial Judge, where the construction and 
effect of sub-sec. (c) before its amendment were considered.

- i1 JiitK v. Tin Qu$en (18H . 14 Can 8.C.B 480; 
Th< Queen v. Filion (1895), 24 Can. S.C.R. 482; Larose v. The 
Kina (1901), 31 Can. S.C.R. 206; Hamburg American Packet 
Co. v. The King (1902), 33 Can. S.C.R. 252; Letourneux v. The 
King (1903), 33 Can. S.C.R. 335; Paul v. The King (1906), 
38 Can. S.C.R. 126; The King v. Le français (1908), 40 Can. 
S.C.R. 431 ; Chamberlin v. The King (1909), 42 Can. S.C.R. 
350; Compagnie Générale dy Enterprise s Publiques v. The King 
(1917), 44 D.L.R. 459, 57 Can. S.C.R. 527.

In all these cases the collocation of the words “any public 
work,” in sub.sec. (c) before its amendment—which words were 
considered as descriptive of the locality in which the death or 
injury occurred—was held to govern their construction, and 
consequently recovery was restricted to cases where the death 
or damage took place “on a public work.” The words them­
selves were not construed independently of their collocation, 
but in the last-mentioned case it was suggested by Anglin, J., 
that “public works’’ might be read as meaning not merely some 
building or other erection or structure belonging to the public, 
but any operations undertaken by or on behalf of the Govern­
ment in constructing, repairing or maintaining public property.

It is to be observed that sub-sec. (b) of sec. 20 of the Ex­
chequer Court Act, which has not been amended, also contains 
the words “any public work.” This sub-section gives the Ex­
chequer Court exclusive original jurisdiction as to “every claim 
against the Crown for damage to property injuriously affected 
by the construction of any public work.”

In view of the collocation of the words “any public work,” 
in sub-sec. (c) with the same words in sub-sec. (b), it follows

iat, according to the familiar rule of legal construction, these 
words should, if possible, receive the same construction in both 
sub-sections. Maxwell, Interpretation of Statutes, 6th ed., pp.

I think that sub-secs, (a) and (b) deal with the claims for 
compensation against the Crown in the exercise by the latter 
of statutory powers, and not with claims for damages against 
the Crown in respect of a tort, the latter being the subject of 
rob-sec. (c) (see opinion of Fitzpatrick, C.J., in Piggott v. The 
King, 32 D.L.R. 461), but this does not present any obstacle to 
giving to the words “any public work” in sub-secs, (b) and (c)
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the same construction which no doubt must have been in the 
mind of Parliament when it enacted sec. 20.

It appears obvious that the “public work” mentioned in sub- 
sec. (b)—the construction of which might injuriously affect 
property and thereby cause damage—is a public work coming 
within the definition of “public work” and “public works” 
in sec. 2 of the Expropriation Act, to which Act sub-secs, (a and
(b) of sec. 20 of the Exchequer Court Act arc p' operly referable. 
It is noticeable that no definition of a public work is contained 
in the latter statute, and I cannot doubt that the public work 
referred to in sub-sec. (b) is the public work contemplated in 
the Expropriation Act, for we find, in secs. 22, 25, 26 and 30 
of the Expropriation Act, the very words “property injuriously 
affected by the construction of any public work,” which arc in 
sub-sec. (b), which property, so affected, is a subject for com­
pensation.

The definition of the words “public work” and “public 
works,” in sec. 2 of the Expropriation Act, is very compre­
hensive, and I think, for the reason stated, that we can take 
it as indicating the meaning of the words “any public work” 
in sub-sec. (b) and also, because of their collocation, in sub-sec.
(c) of sec. 20 of the Exchequer Court Act. It would at all 
events be impossible to give a w’ider meaning to these words in 
sub-section (c) than in sub-sec. (b).

The definition in question reads as follows :—
“(d) ‘public work’ or ‘public works’ means and includes the 

dams, hydraulic works, hydraulic privileges, harbours, wharfs, 
piers, docks and works for improving the navigation of any water, 
the lighthouses and beacons, the slides, dams, piers, booms and 
other works for facilitating the transmission of timber, the roads 
and bridges, the public buildings, the telegraph lines, Govern­
ment railways, canals, locks, dry-docks, fortifications and other 
works of defence, and all other property, which now belong to 
Canada, and also the works and properties acquired, constructed, 
extended, enlarged, repaired or improved at the expense of 
Canada, or for the acquisition, construction, repairing, extending, 
enlarging or improving of which any public moneys are voted 
and appropriated by Parliament, and every work required for 
any such purpose, but not any work for which money is appro­
priated as a subsidy only;”

Can it be said that the Arcade building was a building “re­
paired or improved at the expense of Canada”?

If these words stood alone, such a contention might be 
possible, but they must be taken with the words which precede 
and which, to quote the whole sentence, are :—
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. and all other property, which now belong to Canada, 
and also the works and properties acquired, constructed, ex- 
tended, enlarged, repaired or improved at the expense of 
Canada.”

It seems impossible to contend that any repairing or improv­
ing of the Arcade building, under a lease terminable at any time 
on 14 days’ notice, for the purposes of a recruiting office in 
connection with the late war, would come within the description 
of the property referred to in the words I have just quoted. 
And if I am right in this view, I think it cannot be said that the 
cause of action in these two cases comes within the meaning of 
suh-bec. (c). It must not be forgotten that without this sub­
section no action would lie against the Crown in respect of a 
tort, and the only recourse would be against the tort feasor 
if the latter could not answer that he had exercised a statutory 
power and was therefore not liable. As to such a defence, I 
may refer to what I said in Salt v. Cardston (1920), 54 D.L.R. 
268, at p. 279, 60 Can. S.C.R. 612.

I have therefore come to the conclusion—and but for the 
collocation of the words ‘‘any public work” in sub-sec. (c) with 
the same words in sub-sec. (b) I would have been inclined to 
adopt the contrary view—that the first question must be an­
swered adversely to the contentions of the appellants.

Under these circumstances, it becomes unnecessary to answer 
the second question, but, having carefully read the whole 
evidence, 1 may perhaps say that I would have had great diffi­
culty in considering the fire as purely accidental and not as 
having been caused by the negligence of officers and servants of 
the Crown in placing the stoves in too close proximity to in­
flammable partitions in the part of the premises where the 
medical examinations were held.

The appeals must be dismissed with costs.
Appeals dismissed.

REX v. GOLD SEAL LIMITED.
British Columbia Supreme Court, Hunter, C.J. B.C. January 17, 1922. 
Intoxicating Liquors (§ III G—86)—Place f bale—Order rent 

from B.C. to Alberta—Order accepted in Alberta—Liquor 
SUPPLIED BY VENDOR FROM LIQUOR IN STOCK IN B.C.—BRITISH
Columbia Government Liquor Act 1921, ch. 30—Con­
struction.

A contract entered into with a liquor company in Alberta for 
the sale of liquor to be delivered in British Columbia, may be 
42—63 d.l.r.
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B.C. supplied by the company from liquor already In storage in its

8.C. warehouse In British Columbia without Infringement of the 
British Columbia Government Liquor Act 1921, ch. 30.

Rex

Ooi.d Seal 
Limited.

Information under the British Columbia Liquor Act, for 
illegally selling liquor in the Province. Dismissed.

E. P. Davis, K.C., for accused.
Hunter,
C.J.B.C. If. 8. Tobin, for the Crown.

Hunter, C.J.B.C.:—In view of an intended appeal, Mr. Tobin 
has asked me for my reasons in writing, there being no steno­
grapher present.

In this ease the purchaser applied at the office of the Western 
Canada Liquor Co., which had in its warehouse at Vancouver 
liquor belonging to the defendant company, for an order on the 
defendant company at Calgary, Alberta, for certain liquor which 
order, together with the amount of the price named was for­
warded to the defendant company at Calgary. The order was 
accepted by the Company at Calgary and a telegram subse­
quently confirmed by letter, was sent to the Western Canada 
Liquor Co. at Vancouver to forward the liquor to Britannia 
Beach, British Columbia, the place named by the consignee.

The contract for sale was thus entered into without the juris­
diction, and if the liquor had been sent to the consignee direct 
from Calgary, I do not see how there could be any doubt that 
the transaction did not constitute a sale in British Columbia. 
Nor am I able to see any difference in principle, because the 
liquor was directed by the company without the jurisdiction to 
be supplied out of liquor already in storage in British Columbia. 
It was argued that this was an evasion of the Act, 1921, ch. 30, 
but the Privy Council has more than once pointed out that Acts 
may be successfully evaded. Where, as here, the essential acts 
necessary to set up a contract for sale take place without the 
jurisdiction, it is impossible to say that delivery per se within 
the jurisdiction constitutes a sale. If a man in Vancouver gives 
an order for grain which is accepted in Calgary, the grain to be 
delivered in Liverpool, one would say that the sale was in Cal­
gary, even if the grain was in storage in Winnipeg at the time of 
acceptance. Had the statute prohibited delivery in pursuance 
of a contract entered into without the jurisdiction, the question 
as to its being ultra vires might have arisen, with which 1 am 
not now concerned, nor am I called on to deal with the wide 
question raised in the stated case as to whether the whole act 
is ultra vires as it was not argued.
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MARSH t. ROYAL BANK OF CANADA.
Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont, Turgeon 

and McKay. JJ.A. January 30, 1022.
Banks (§ IV C—114)—Note discounted—Customer's account credited 

—Pilot H H m HOR DM TO FAT OFT CUSTOM»*! m m i" 
OTHER CUSTOMERS AI.SO INDEBTED TO BANK—No AUTHORITY TO 
MAKE PAYMENTS—LIABILITY.

The defendant bank discounted the appellant’s note and 
credited his account with the proceeds; and then used this money 
to pay his debts to third parties who were also debtors of the 
bank. This they did voluntarily and without the consent and 
against the wishes of the appellant. The Court held, that the fact 
that the bank made these payments for him was no answer to 
a claim for the proceeds of the note and that the appellant was 
entitled to the proceeds of the note, with interest to the time his 
liability to the bank was discharged in the books of the bank at 
the same rate as that which the bank charged him and since that 
date at the rate of five per cent. Held also that a counterclaim 
based upon assignments obtained by the respondents from such 
third parties was ineffective, as the parties had been paid, and 
there was therefore nothing to assign, and the counterclaim must 
be dismissed.

Appeal by the plaintiff from the trial judgment in an action 
for damages caused to the plaintiff by the failure of the de­
fendant to lend him certain money to apply on a mortgage, with 
the result that the mortgage was foreclosed, and to recover the 
amount of a promissory note, the proceeds of which were disposed 
of by the defendant without his knowledge or consent. Judg­
ment varied.

C. E. Gregory, K.C., for appellant.
F. L. Bastedo, for respondent.
Haultain, C.J.S., concurs with Turgeon, J.A.
Lamont, J.A.:—I concur in the conclusion reached by my 

brother Turgeon, and desire only to point out that it is not 
claimed on behalf of the bank, nor does the evidence disclose, 
that the bank held the plaintiff’s notes in favour of Blair & 
Elliott or the account in favour of J. M. Elliott as security for 
that firm’s indebtedness to the bank at the time the bank dis­
counted the #500 note of the plaintiff and his wife, although the 
firm of Blair & Elliott was indebted to the bank and the bank 
was pressing for a reduction of its liability. The defence on 
part of the bank was, that the bank’s manager agreed to make 
a loan to the plaintiff on condition that he would hand over 
sufficient of the proceeds thereof to settle the accounts of Blair 
& Elliott and J. M. Elliott, respectively. This defence the trial 
Judge rejected, and, on the evidence, rightly so. When the bank 
credited the proceeds of the loan ($487) to the plaintiff, the 
relation between them was that of debtor and creditor. The 
bank was the plaintiff’s debtor in the sum of $487. Of that 
amount, the bank has only recognised its indebtedness to the
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extent of the difference between $487 and $478.61, which wrong- 
fully and without authority its manager charged up to the 
plaintiff’s aceoimt. In the sum of $478.61 the hank is still in- 
debted to the plaintiff, and the plaintiff is entitled to judgment 
therefor with interest.

As the counterclaim is based upon an assignment after this 
action commenced by Blair & Elliott and J. M. Elliott of the 
notes and account which the manager of the bank paid and 
charged to the plaintiff, the bank can have against the plaintiff 
only the rights which Blair & Elliott and J. M. Elliott, re­
spectively, could have enforced against him. At the time of the 
assignment there was no debt or liability due in respect of the 
assigned documents from the plaintiff for which either the firm 
of Blair & Elliott or J. M. Elliott could have brought an action. 
The debts evidenced by these documents had been paid long 
before. The notes having been returned to the plaintiff, and the 
account receipted, there was, therefore, nothing to assign.

The bank, through its manager, had voluntarily paid the 
plaintiff’s debts, without any request from him and against 
his will. The payment was not made under any mistake of fact. 
The manager of the bank was well aware of all the facts in con­
nection with the transactions. He made the payment, doubtless, 
under a mistake of law, believing that he might properly charge 
it up to the plaintiff’s account. It is a well established rule 
that the voluntary payment by one of the debt of another with­
out his request gives no claim for monies paid against the person 
whose debt is discharged. Rogers v. Ingham (1876), 3 Ch. D. 
351, 25 W.R. 338; Bethune v. The King (1912), 4 D.L.R. 229, 
26 O.L.R. 117; Levison v. Gault & Mackey, (No. 1) (1915), 
9 O.W.N. 14.

Tvrgeon, J.A.:—The material facts of this case, giving due 
weight to the findings of the trial Judge where the evidence is 
contradictory, appear to be as follows:—

On June 1, 1916, the appellant applied to the Northern 
Crown Bank, the predecessor in interest of the respondents and 
of which bank he was a customer, for a loan of $500, making 
known to the manager of the bank that he intended to apply 
this sum upon a mortgage, then overdue, upon certain lands 
belonging to him. The bank agreed to lend him the $500 for the 
said purpose, with the proviso that the appellant first
have to pay off a certain indebtedness of his to the bank, then 
outstanding, and amounting to, approximately, $200. The ap­
pellant accepted these terms. He gave the bank manager his 
note for the $500, dated June 1, and payable 3 months after 
date, which his wife also signed, and he liegan paying off his

91
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outstanding indebtedness by selling his wheat and giving the 
bank the proceeds thereof. On August 11, the appellant pre­
sented himself at the hank and made his last payment upon the 
old debt. Thereupon the hank manager altered the date of the 
appellant’s note for $500 from June 1 to August 11, discounted 
it and credited the appellant with the proceeds, $487. But 
instead of paying this amount to the appellant, or allowing him 
to dispose of it, the manager immediately applied $478.61 out 
of it to pay off a debt of $414.46, which the appellant owed to the 
Arm of Blair & Elliott, who were likewise customers of the hank, 
and another debt, $64.15, which he owed to J. M. Elliott, a 
member of the said firm. Blair & Elliott and J. M. Elliott were 
also indebted to the hank, and the manager then applied these 
amounts to their credit. He also obtained the firm’s signature 
to the appellant’s note. By this transaction the indebtedness of 
Blair & Elliott and of J. M. Elliott to the bank was reduced by 
the amount of $478.61, and the bank held the appellant’s note 
endorsed by the firm for $500 to cover this sum and the small 
sum still remaining to the appellant’s credit out of the proceeds 
of the note. The appellant protested against this action of the 
bank manager and refused to acquiesce in it, and he has never 
since done anything which can be interpreted as an acquiescence 
in or a ratification of this transaction. On the contrary, he 
complained immediately that this disposal of the proceeds of his 
note put it out of his power to meet his obligations with his 
mortgagee. The hank at the time of this transaction held aa 
his collateral security for advances made by it to the appellant, 
a number of promissory notes made by other parties in favour 
of the appellant and aggregating $1,900. They paid themselves 
the amount of the $500 note out of the proceeds of these collateral 
securities.

On January 16,1920, the appellant brought this action against 
the respondents. He asserted that the failure of the bank to 
lend him the $500 to apply upon his mortgage, as agreed, had 
prevented him from meeting his obligations under this mortgage 
and another mortgage, and bad resulted in one of these mort­
gages being foreclosed and the land covered by the other 
mortgage being sold. I may say at once that I agree with the 
trial Judge that the appellant cannot attribute the loss he may 
have suffered by reason of these mortgage proceedings to the 
breach of the contract to lend him the $300 committed by the 
bank. In other words, I think that no actual damage was proven. 
It is therefore unnecessary for me to go further into the par­
ticulars of these mortgage transactions.
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Nevertheless, the hank did break the contract which it had 
made with the appellant to lend him the money, and he is there- 
fore entitled, in any event, to nominal damages and the . osts 
of his art mu 1 I/--/ <th \ WUlmmt ' 1880 . 1 B. .\
109 E.R. 842, 9 L.J. (K.B.) 42; South African Territory < v. 
Wallington, [1897] 1 Q.B. 692, 66 L.J. (Q.B.) 551).

The appellant also claims to recover the amount of his .>.'>00 
note, on the ground that the disposal made by the bank of it# 
proceeds was made without his knowledge or consent. He claim* 
that this payment of $478.61 to cover the Blair & Elliott debt 
and the debt to J. M. Elliott was a purely voluntary payment 
made by the bank without his authority or consent, and which he 
has never ratified, and that they must account to him for the 
full proceeds of the note regardless of this payment.

The respondents allege that this payment was made by the 
bank at the appellant’s request and with his authority, but this 
defence is not substantiated by the facts. They also counter­
claim against the appellant for this sum of $478.61 paid by them 
to Blair & Elliott and to Elliott, and they base this counter­
claim upon assignments from these parties of their claims against 
the appellant for this amount. The assignments in question were 
obtained by the respondents after the action was brought, and are 
dated March 2, 1920. The judgment of the trial Judge upon 
this branch of the case is as follows :—

“The plaintiff was improperly deprived of a credit of $478.61 
on the 11th August, 1916, and he is entitled to judgment; there­
for and interest thereon at 10% per annum (the rate of discount 
of said note) for a term equal to that of the $500.00 note, namely, 
three months, and thereafter with interest at the rate of 5% 
per annum, with costs.

The defendants are entitled to judgment for the amount of 
their counterclaim, and interest at 5% per annum, and their 
costs of counterclaim.”

With deference, I must say that I have come to a different 
conclusion in this matter. The facts seem to resolve themselves 
shortly into this: On August 11, 1916, the bank discounted the 
appellant’s note and credited his account with the proceeds, viz., 
$487. They then used this money, which had become his, to pay 
his debts to Blair & Elliott and to J. M. Elliott. They did this 
voluntarily, without his request and against his wishes. There­
fore the fact that they made these payments for him is no answer 
to him when he claims from them the proceeds of his note, of 
which he has only received a few dollars. Or it may be more 
strictly accurate to say that the entering of this $487 to the 
appellant’s credit in the books of the bank after the discounting
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of the note constituted the bank the appellant’s debtor in that 
sum, and, again in that case, they cannot refuse him payment 
now on the ground that they paid some of his debts for him 
without his request, his knowledge or his consent, and without 
being under any legal obligation to do so. (Sleigh v. Sleigh 
(1850), 5 Exch. 514, 19 L.J. (Ex.) 345, per Kenyon, C.J., and 
Lawrence, J., in Eiall v. Partridge (1799), 8 T.R. 308, 101 E.R. 
1405, and per Brett, M.R., in Leigh v. Dickeson (1884), 15 Q.B.D. 
64. 54 L.J. (Q.B.) 18, 33 W.R. 539.

It is to be noted that the respondents base their counterclaim 
against the appellant upon the assignments obtained by them 
from Blair & Elliott and J. M. Elliott, respectively, and dated 
March 2, 1920. In my opinion these assignments are ineffective. 
At the time they were given the assignors had no right of action 
against the appellant and, therefore, they had nothing to assign. 
They had been paid over three years previously, and had given up 
the appellant’s notes which they held for the greater part of the 
indebtedness.

The position of the parties, therefore, is, that the respondents 
have still to pay to the appellant the sum of $478.61, which they 
have retained from him since August 11, 1916. This sum should 
bear interest from that date down to the date upon which his 
liability to the bank on his note was discharged in the books of 
the bank at the same rate as that which the bank charged him, 
and since that date at the rate of 5%.

The plaintiff’s appeal should, therefore, be allowed with costs, 
and the judgment in the Court of King’s Bench varied by 
entering judgment for the appellant as above indicated, with 
costs, and by dismissing the respondents’ counterclaim with 
costs.

McKay, J.A., concurs with Turgeon, J.A.
Judgment below varied.

REX v. RITTER.

Alberta Supreme Court, Appellate Division. Scott. C.J., Stuart, Beck, 
Hyndman and Clarke, JJ.A. April IS, 1922.

Appeal (§IIIF—98)—Intoxicating liquors—Alberta Liquor Act— 
Appeal from conviction—Time for giving notice—Extension 
of time—The Liquor Act, 1916 (Alta.), ch. 4, sec. 41— 
Criminal Code sec. 760.

Under sec. 41 (8) of the Liquor Act, 1916 (Alta.), ch. 4t it is 
only the practice and procedure prescribed by part 16 of the 
Criminal Code, subsequent to the giving of the notice and other 
than the security on the appeal that is made applicable to appeals 
under the Liquor Act. Section 760 of the Criminal Code as 
amended by 1919, ch. 46, sec. 12, is not applicable to an appeal

Alta.

App. Div.

Rex
v.

Ritter.



664 Dominion Law Reports. [63 D.L.K.

Alta.

App. Dlv.

Rrx
v.

Ritter. 

Clarke, J.A.

under the Liquor Act, bo as to enable the time for giving the 
notice of appeal required by sec. 41 (2) of the Liquor Act to be 
extended.

Appeal from a District Court judgment dismissing the de­
fendant’s application to proceed before him with an appeal from 
a conviction under the Liquor Act, 1916 (Alta.), ch. 4. Affirmed. 

W. Beattie, for appellant ; J. Short, K.C., for respondent. 
The judgment of the Court was delivered by 
Clarke, J.A. :—The defendant, a druggist, was convicted of a 

violation of sec. 17 of the Act, and was entitled to appeal to the 
said Judge “provided a notice of such appeal shall be given to 
the prosecutor or complainant within 5 days after the date of 
the said conviction” (sec. 41 (2) of the Liquor Act.)

The Liquor Act also provides for the giving of a recognizance 
for the prosecution of the appeal and for payment of the costs 
of the appeal or a deposit with the convicting Justice of the 
amount of the penalty and costs and a further sum of $25 to 
answer the respondent’s costs of appeal (sec. 41 (3) ). And also 
provides as a condition of the appeal that the defendant shall, 
within the time limited for giving notice of appeal, make and 
deposit with the convicting Justice an affidavit negativing the 
commission of the offence (sec. 41 (10 & 11).

After the provisions for the notice of appeal and the recog­
nizance or deposit and for an appeal from the dismissal of a 
complaint, sec. 41 (8) provides as follows :—

“The practice and procedure upon such appeals and all the 
proceedings thereon shall thenceforth be governed by the pro­
visions of part 15 of the Criminal Code or any Act passed in 
amendment or substitution thereof, so far as the same is not 
inconsistent with this Act.”

The conviction was made by F. B. Rolfson, J., and dated 
on December 23, 1921. The affidavit required by see. 41 (10 & 
11) appears to have been made and deposited within the pre­
scribed time, and no objection has been raised respecting the 
recognisance or deposit. The district Judge decided that the 
notice of appeal to him was not given in time and that there 
was no power to extend the time and for that reason refused to 
hear the appeal and the correctness of that decision is the ques­
tion to be considered on the present appeal.

The finding of the district Judge is that the defendant’s 
solicitor on December 28, being the last day for giving notice of 
appeal under the Liquor Act, called up Inspector Brankley, be­
fore whom the information was laid, and asked him where 
Constable Lyman, the informant, could be reached. Inspector 
Brankley said Constable Lyman was out on duty, but that he
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would accept service. The solicitor then told him he would have 
his agents at Calgary serve him with the proper notices, etc. 
On December 29, 1921, a document, purporting to be a notice 
of appeal, was served on Inspector Brankley, according to the 
agreement between the solicitor and him.

The district Judge held that the written notice of appeal was 
not served on the prosecutor or complainant within the 5 days re­
quired by sec. 41 (2), which cannot be questioned. He also 
held that the conversation over the telephone with Inspector 
Brankley was not intended to be a notice of appeal.

I am disposed, if possible, to find a way to allow the appeal 
to be heard on the merits, owing to the short time allowed for 
the giving of notice (5 days). I think that Inspector Brankley 
can well be treated as the prosecutor to whom the notice may be 
given, as the complainant Lyman appears to be one of his sub­
ordinates, acting under his directions. See also It. v. Kamak 

190 , 59 D.L.R. 486, 94 Ce*. Or. On. 191, 15 Aile. LJL 978, 
and cases therein referred to.

Alta.

App. Dlv. 

Rkx

Clarke, J.A.

The statute does not provide that the notice of appeal shall be 
in writing, but sub-sec. 7 of sec. 41, referring to the notice of 
appeal to be given on an appeal from an order of dismissal, under 
sub-sec. 6, which contains the same words as to giving the notice, 
as sub-sec. 2 refers to service of the notice of appeal which would 
seem to imply that the notice to be given under either sub-sec. 2 
or sub-sec. 6 is a written notice.

The statute is imperative that the notice must be within 5 
days, and I see no way of extending the time or dispensing with 
the positive requirement of the statute.

I agree with the district Judge that sec. 750 of the Criminal 
Code, as amended by ch. 46, sec. 12, 1919 (Can.), is not applic­
able to an appeal under the Liquor Act, so as to enable the time 
for the giving of notice to be extended, for the reason that other 
provision for notice is made by the Liquor Act. The provision 
for an extension applies to cases under the Code where the 
time for giving notice is limited to 10 days, and other notices are 
required to be given than the one prescribed by the Liquor Act. 
Section 8 of the Act respecting Police Magistrates and Justices 
of the Peace, ch. 13, 1906 (Alta.), as amended by 1918, ch. 4, 
sec. 25, makes the provisions of the Code respecting summary 
convictions applicable to all convictions by Justices of the Peace 
under any law in force in the Province, except as otherwise 
spi Hally provided. I think it is otherwise specially provided 
in the Liquor Act, and that under sec. 41 (8) of the Liquor Act 
it is only the practice and procedure prescribed by part 15 of
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the Code, subsequent to the giving of the notice and other than 
the security on the appeal that is made applicable to appeals 
under the Liquor Act.

I would dismiss the appeal with costs.
Appeal dismissal.

KINti'S PARK Co. v. BVCHANAX.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron an<i 

Dennistoun, JJ.A. March 10, 1922.
Vendor and purchaser (§IE—25)—Agreement for hale of i.\>i>— 

Real Property Act, R.S.M. 1913, ch. 171, secs. 62 and 64 I’i.an
NOT FILED AT TIME AGREEMENT ENTERED INTO—RESCISSION i)K 
AGREEMENT BY PURCHASER.

Where It Is evident from the provisions of an agreement for 
the sale and purchase of land that the purchaser knew oi the 
non registration of the plan at the time of the execution « , the 
agreement and knew also that it was necessary that the plan Eiould 
be registered before he could deal with the property in anticipation 
of his transfer, such knowledge is sufficient to preclude such pur­
chaser from setting up the want of knowledge required by sw. r,4 
of the Real Property Act, R.S.M. 1913, ch. 171, to entitle him to 
rescission of the agreement, especially when such defence is only 
raised several years after the plan has in fact been filed and after 
an action has been commenced to recover the money due under the 
agreement.

Appeal by defendant from the trial judgment in an action to 
recover money due on an agreement of sale. Affirmed.

A. E. Johnston, for appellant ; A. M. 8. Ross, for respondent.
Perdue, C.J.M., concurred in dismissing the appeal.
Cameron, J.A. :—This action is brought to recover monc\ due 

on an agreement dated April 26, 1913, between the plaintiffs 
as vendors and the defendant as purchaser, for the sale of lands 
being Lot 11 in Block 20, as shewn on a proposed plan of 
subdivision of part of Lots 116, 117, 118 and 119 of the Parish 
of St. Norbert, known as King’s Park, in consideration of *440. 
payable $40 cash and the balance in monthly payments of $10 
each. The receipt of the $40 cash payment is acknowlctl - d in 
the agreement, and there was a further payment May 12. 1013. 
The defendant thinks he made no other payment than that of 
the $15, but the plaintiff makes no claim in respect of the $40. 
The plan of subdivision was not registered until March 14, 
1914. The action was begun March 24, 1921, the statem- nt of 
claim was served on the defendant March 26, and he thereupon 
gave notice of rescission and of demand or payment under sec. 
64 of the Real Property Act, R.S.M. 1913, ch. 171.

The action came on for trial before Macdonald, J., who gave 
judgment for the plaintiff, holding that the defect in the non­
registration of the plan was cured by the subsequent registra­
tion. Section 64 is as follows :—



68 D.L.R.] Dominion Law Reports. 667

“If any person or corporation shall sell or convey or agree 
to sell or convey any lots or parcels of land, by number or letter, 
according to any plan or subdivision of any property, whether 
the same has been brought under the operation of this Act or 
not, before such plan has been registered according to law, the 
purchaser of any such lot or parcel of land without knowledge 
of the non-registration of the plan, or of the necessity for the 
same, or any person claiming under him, may at his option, on 
acquiring such knowledge, rescind the contract of purchase and 
recover back any money paid thereunder with lawful interest 
and any taxes or other expenses incurred by him in consequence 
of such purchase, and he shall in such case have a lien on such 
lot or parcel for all such moneys as against the vendor’s interest 
in the said lot or parcel, but the vendor shall nevertheless be 
bound by any such contract, deed or conveyance, if the purchaser 
does not rescind the same.”

In this case there is no question that the defendant at the 
time of the execution of the agreement knew of the non-registra­
tion of the plan. It is spoken of in the agreement as “the pro­
posed plan.”

“7. In consideration of the vendor entering into this agree­
ment, the purchaser covenants that he will not, until the plan 
of subdivision has been registered, file a caveat against any 
portion of said lands and for the consideration aforesaid, he, 
the purchaser, doth hereby appoint the secretary for the time 
being, of the vendor his attorney irrevocable to withdraw any 
caveat or caveats which may be filed by him prior to the regis­
tration of the plan of subdivision,” and authorises the District 
Registrar to withdraw any such caveat without inquiry.

“8. It is further agreed that in the event of any modification 
in the said proposed plan of subdivision being necessary, the 
purchaser will accept the lot or lots on the amended plan cor­
responding as nearly as possible to the lot or lots hereby agreed 
to be sold.”

But it is said that he did not, until he had consulted his 
solicitor after the service of the statement of claim on him, 
acquire knowledge of the legal necessity for the registration 
of the plan, and it is on this one ground that he has rescinded 
or attempted to rescind the agreement and asks for repayment of 
all moneys paid by him.

Undoubtedly the* object of the section was to compel the 
registration of plans in the interest of purchasers. Having that 
in view it is necessary to consider the intent and meaning of the 
section in relation to the facts of this case.

Man.
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Buchanan. 

Cameron, J.A-
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Wha? is the meaning of the words, “or without knowledge 
of the necessity for the same”! Bringing back the words, “for 
the same” to the words to which they most closely relate, they 
would apparently mean ‘‘or without knowledge of the necessity 
for the non-registration of the same,” plainly not what is 
intended. They must refer to the necessity for the registration 
of the plan either under the Real Property Act or the Registry 
Act, R.S.M. 1913, eh. 172, as the section covers the latter. Under 
the latter Act, sec. 63, there is a penalty for non-registration 
which can be recovered by any person interested. Under the 
Real Property Act, sec. 62 provides that where any person sub­
divides land for the purpose of selling same, the plan shall he 
approved by the Registrar-General and by the municipality in 
which the land is situate. Upon such approval being obtained, 
such person shall present the plan for registration when it must 
comply with the statutory requirements, and no such plan shall 
be registered within 60 days from the giving of such approval. 
There are the conditions expressly prescribed by the Act. Tin* 
necessity for the registration of the plan does not include any 
express provision that that plan shall be registered before the 
owner deals with the land or fix any penalty for non-registration. 
It is implied, however, in the Real Property Act, that no certifi­
cate shall be issued and that there shall not be any other dealing 
with the land until the plan has been approved and registered. 
1'f the purchaser has no knowledge of the effect of the statutory 
provisions that the owner of a subdivision, the plan of which is 
unregistered, may have it approved and registered, and that 
until the owner has it approved and registered he cannot deal 
with the land under the Real Property Act, then he is given 
certain rights by sec. 64, which he may or may not exercise.

In view of the terms of the agreement stating that the lot is 
shewn on a proposed plan, and under its further provisions that 
the purchaser accepts title, covenants that he will not, until 
a plan has been registered, file a caveat, and that in the event 
of any modifications in the proposed plan being necessary, accept 
a lot as nearly as possible equivalent to that agreed to be sold, 
can the purchaser now (some years after the registration of the 
plan) set up his want of knowledge of those requirements! These 
provisions of the agreement clearly impute to the purchaser 
some general knowledge of the law respecting registration of 
plans and of proceedings under the Real Property Act. It was 
never intended that his knowledge should be of all the detailed 
provisions relating to plans and their registration.

I think we must take these provisions of the agreement as 
implying a sufficient general knowledge of the necessity for the
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registration, and that in this case they preclude the purchaser 
from setting up the want of knowledge of such necessity as a 
defence to this action.

The appeal must be dismissed with costs.
Dennistoun, J.A. This is an appeal from Macdonald, J., 

who gave judgment for the plaintiff company in an action 
brought to recover under an agreement for the sale of land. 
The agreement to sell is dated April 26, 1913. It contains an 
acknowledgment of the receipt of $40 cash, and refers to lots as 
shewn on “a proposed plan of subdivision.”

The agreement contains the following clauses:—

Man.

C.A.

King’s 
Park Co.

Buchanan.

btiunlsioun,
J.A.

“7. In consideration of the vendor entering into this agree­
ment the purchaser covenants that he will not until the plan of 
subdivision has been registered, file a caveat against any portion 
of said lands and for the consideration aforesaid, he, the pur­
chaser, doth hereby appoint the secretary for the time being, 
of the vendor his attorney irrevocable to withdraw any caveat 
or caveats which may be filed by him prior to the registration 
of the plan of subdivision and doth authorise and request the 
District Registrar to withdraw or lapse any caveat or caveats 
so filed on the production to him of a withdrawal thereof executed 
by such secretary, either in his own name or as attorney for 
the said purchaser, without the necessity of any inquiry on the 
part of the District Registrar as to the circumstances under 
which, the consideration for which the withdrawal has taken 
place.

And it is further agreed that all costs, charges and expenses 
to which the vendor may be put in connection with any caveat 
filed by the purchaser or any person claiming through or under 
him prior to the registration of the plan of subdivision shall 
become and form a part of the moneys secured hereby and the 
vendor shall not be required to give a transfer of the lands 
hereby agreed to be sold or of any part thereof until such 
costs, charges and expenses have been paid to him.

8. It is further agreed that in the event of any modification 
in the said proposed plan of subdivision being necessary, the 
purchaser will accept the lot or lots on the amended plan cor­
responding as nearly as possible to the lot or lots hereby agreed 
to be sold.”

On May 12, 1913, the defendant paid $15, but has made no 
further payment. On March 14, 1914, the proposed plan was 
duly registered in the land titles office. On March 24, 1921, 
this action was commenced. On April 5, 1921, 8 years after the 
making of the agreement and 7 years after the filing of the plan,
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the defendant raises a defence which, so far as I am aware, lias 
never been raised previously.

His defence is that he “did not become aware of the necessity 
for the registration of the said plan until the 26th day of Mar h, 
1921, and until after service of the statement of claim herein.” 
and that he forthwith, on acquiring such knowledge, rescue.-d 
the agreement to purchase.

This defence is based on the provisions of sec. 64 of the Real 
Property Act, R.S.M. 1913, ch. 171, which reads as follows - 
[See judgment of Cameron, J.A., ante p. 667.]

The intention of the Legislature, in passing this section, was 
no doubt to protect persons who purchase subdivision lots from 
speculative vendors who rely on obtaining sufficient money from 
future purchasers to enable them to perfect their titles and 
register their plans before the time for giving title arrives. 
It sometimes happens that a purchaser who has paid all or a 
substantial portion of his purchase-money, finds himself unable 
to get what he has bought by reason of the inability of his 
vendor to register a plan and finds his money gone beyond 1 lie 
hope of recovery.

The protection given by this statute enables a purchaser, with­
out knowledge of the non-registration of the plan, or of the 
necessity for same, or any person claiming under him at his 
option on acquiring such knowledge, to rescind the contract and 
recover back his money.

In this case there is no question as to knowledge of the non­
registration of the plan, for it is expressly referred to in 1 lie 
written agreement signed by the defendant, who relies soh ly 
on a lack of knowledge that registration was necessary.

There is here no suggestion of bad faith or absence of title. 
The plan was in due time registered as “proposed,” and the 
defence that the defendant had no knowledge of the necessity 
for the same is devoid of merits. It should only succeed if the 
Court is of opinion that by reason of the wording of the Act 
and the conduct of the parties, it cannot avoid giving effect to it.

The defendant has been a resident of Winnipeg for 10 years. 
He is an employee of a large commercial company. In 1918, 
when the solicitors for the vendors began to press for payment, 
lie discussed the situation with other purchasers and with Shaw, 
credit man of the Swift Canadian Co., “who has had a lot of 
dealings in real estate matters.” It may be assumed that the 
defendant had the common knowledge in respect to real estate 
transactions which is possessed by ordinary citizens of intellig­
ence who have passed through a “boom” period in a Western 
Canadian town.
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1 refrain from an attempt to lay down general principles in 
respect to the proper construction and meaning of this very' 
difficult section of the Real Property Act. Cases under it, and 
they may be numerous, will have to be studied as they arise, and 
determined when possible on the particular facts which they 
present.

What bearing does the subsequent registration of the plan 
have upon remedies given for non-registration? Does lack of 
knowledge of the necessity for registration avail after registra­
tion has become effective? What is the lack of knowledge which 
gives persons claiming under the purchaser a right to rescind? 
These and other questions which suggest themselves are passed 
over for the present, and I W'ill base my judgment on the knowl­
edge which this purchaser possessed as evidenced by the docu­
ment which he signed.

He knew when he read paras. 7 and 8 of the agreement that 
he must not register a caveat until the plan was registered, and 
that if he did so it would be w ithdrawn at his expense. He knew, 
therefore, that it was necessary that the plan should be regis­
tered before he could deal with the property in anticipation of 
the receipt of his transfer some 3 years later. He knew also 
that this restriction applied to “any person claiming through 
or under him prior to the registration of the plan.”

If he knew as a fact that by the self-imposed terms of his 
contract there was a necessity for registration, how can he be 
heard to say that he did not know it as a matter of law. and that 
he is entitled to cancel because he did not apprehend all the 
minutiae which the law insists upon as necessary antecedents to 
registration under the statute, or the legal effect on the rights 
of parties subsequent thereto.

He knew that the proposed plan might be amended before 
registration for he had consented to that being done and that 
his rights were suspended until it got upon the files of the land 
titles office.

In my view’, further knowledge was not necessary, and the 
attempt to rescind in 1921, when he first got information as to 
what a lawyer considered the necessity for the registration 
of a plan of subdivision, was abortive.

T would affirm the judgment appealed from and dismiss this 
appeal with costs.
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Appeal dismissed.
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HARRIS v. FERGUSON.

Saskatchewan Court of Appeal. Haultain, CJ.S., Lamont, Turgcon 
and McKay, JJ.A. March 27, li#22.

Principal and surety (IA—2)—Creation of relation—Joint m \kkb
I-I i II.N Mill A< ( i I'i \ m i AS m ( Il R RMOI IN WHOM I 
NOTE IS MADE.

A person signing a joint lien note with another person for jMods 
purchased by such other person at an auction sale, the term of 
which require that persons giving notes shall sign as joint m kers 
is liable as a joint maker of the note so signed unless he can prove 
not only that he signed the note as surety only but that the party 
in whose favour the note was given, or his agent, knew that be 
was signing as surety and agreed to accept him as such.

[Strong v. Foster (1855). 17 C.B. 201, 139 E.R. 1047; Rome v. 
Bradford Banking Co., [1894] A.C. 686, applied.]

Appeal by plaintiff from the trial judgment in an action on 
a lien note. Reversed.

A. E. Vrooman, for appellant ,D. A. McNiven, for respondent.
The judgment of the Court was delivered by
Lamont, J.A. :—This is an action on a lien note, or agreement, 

by which the defendant Ferguson and one Bustard promised to 
pay to vhe plaintiff, on or before November 1, 1915, the sum 
of $102, with interest at 8%. The said Bustard has since died, 
and the defendant Ferguson is the administrator of his estate, 
and is sued both in his personal capacity and as administrator 
of Bustard’s estate.

The lien note was given for a bay mare and colt, purchased 
by Bustard at an auction sale held by the plaintiff. Ferguson’s 
personal defence is, that he was simply a surety for Bustard; 
that he had been discharged of liability through the giving of 
time to Bustard by the plaintiff. The lien note in question be­
came due November 1, 1915. Nothing was paid upon it, and no 
steps taken for its recovery. The defendant was not notified 
that it remained unpaid. On February 28, 1917, the plaintiff 
received from Bustard a chattel mortgage on two black volts 
for $123.02, due October 1, 1917. There is nothing in the 
mortgage to shew that it was taken to secure the indebtedness 
covered by the lien note, but counsel admitted that it was. The 
mortgage contained a clause expressly reserving to the mortgagee 
any security which he then had in respect of such indebtedness 
and all remedies thereon. The mortgage was not paid, nor was 
it renewed. The trial Judge gave judgment against the admin­
istrator of Bustard’s estate, but dismissed the action as against 
Ferguson personally. The plaintiff now appeals.

Mr. Vrooman, on behalf of the plaintiff, in his able argument, 
based his appeal on two grounds : (1) that Ferguson was not a
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surety, but a joint maker, and (2) that even if it had been 
established that Ferguson signed the lien note as a surety only, CA
and even if it had been established that the plaintiff did give ----
time to Bustard, that would diseharge Ferguson only to the Hariuk 
extent that he had been prejudiced thereby, and that it was not fkbousom 
shewn that he had been in any way prejudiced.

The defendant, on the face of the document sued on, is a ,-amout* J-A- 
joint promiser. In his evidence he says that Bustard asked him 
to “back his note,” and that he did so. Adams, who acted as 
auctioneer at the sale, says that “Ferguson signed as joint maker 
in accordance with the terms of the sale.” Ferguson does not 
deny that the terms of the sale required persons giving notes 
for articles purchased to sign as joint makers. He was at the 
sale, and he bought a number of articles, for which he paid cash, 
hut nowhere does he say that he was not aware of the terms of 
the- sale, neither has he alleged or proved that the plaintiff or 
his agent at the sale knew that lie was signing as a surety or 
ever agreed to accept him as such.

In 15 liais., p. 506, para. 954, the law is laid down as follows:
“Where, however, two persons give a joint promissory note 

for the debt of one, it' is necessary, in order to give the other 
the rights of a surety against the creditor, to shew that he was 
only a surety and that the creditor knew him to be so and 
accepted him as such.”

In Strong v. Foster (1855), 17 C.B. 201, 139 E.R. 1047, 25 
L.J. (C.P.) 106, 4 W.R. 151, Willes, J., at p. 224, said :—

“The result seems to be, that, here, if evidence is admissible 
to shew that the defendant signed the note as surety, it must 
also be shewn that the bankers agreed to accept him as such: 
and consequently, that, in the present case, where there was no 
such evidence, the defendant is not entitled to be treated as a 
surety, and the defence does not arise.”

In House v. Bradford Banking Co., [1894] A 0. 586, 63 L.J.
(Ch.) 890, 43 W.R. 78, it was held that where two or more joint 
debtors arranged among themselves that one of their number 
should be regarded as a surety for the rest and notice of this 
arrangement was given to the creditor, the creditor must there­
after recognise that such former joint debtor was only a surety.

There is absolutely no evidence here that the plaintiff was 
aware that Ferguson signed the lien note as surety, nor was 
any notice ever given to him that as between Bustard and 
Ferguson the latter was only a surety. In the absence of such 
evidence the terms of sale must be held to govern. The defendant 
being a joint maker of the note, and not a surety, is, therefore, 
personally liable.

43—63 D.L.R.
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The appeals should be allowed with costs, the judgment belnw 

dismissing the action as against Ferguson personally set aside, 
and judgment entered for the plaintiff for the amount of the 
claim and costs.

Appeal allowed.

FYFE v. Ml*XICIPALITY OF 11ERTAWAK.

Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart, B< > k, 
Hyndman and Clarke, JJ.A. April 13, 1922.

Highways (8IVA—127)—Control assumed by municipality—Rn\n
GRADED AND CULVERT PUT IN—ROAD SELDOM USED—HOLES IN RO VI) 
CONSTITUTING A TRAP—OBSERVATION OBSCURED BY WEEDS—Li \- 
BILITY FOB DAMAGES—TRAVELLER USING ROAD WITH REASONABLE

A municipal council having assumed control of a road and con­
structed an embankment and built a culvert to permit the passage 
of water from one side to the other, is guilty of negligence if it 
allows such road, although seldom used by the public, to fall into 
such a state of non repair that it constitutes almost a trap which 
is obscured by weeds from observation.

Persons travelling with reasonable care upon such graded road 
which is open to the public have a right to assume that the muni­
cipality has performed its duty to keep the road in repair as re­
quired by 1911-12 (Alta.), sec. 219, ch. 3, having regard to the 
locality of such road.

Appeal by defendant municipality from the judgment of a 
District Court Judge, in an action for damages for injuries to 
plaintiff’s automobile while driving over a road in the muni­
cipality. Affirmed.

A. B. Maekay, for appellant ; C. J. Ford, K.C., for respondent.
Scott, C.J. (dissenting) :—1 agree in the result reached by 

my brother Reek as to the disposition of this appeal.
Notwithstanding the condition of the road upon which Hie 

plaintiff was travelling at the time the accident occurred, lie 
was, in my opinion, guilty of such contributory negligence is 
should disentitle him to recover for the damages sustained by 
him.

Stuart, J.A. :—This is unfortunate litigation. The damn e 
to the plaintiff's car amounted only to $39. There must have 
been pigheadedness on both sides before the expense of a laws it 
was incurred. The taxed costs of the trial amounted to $180.1 
Then we have the costs of this appeal, with an appeal book if 
76 pages, which alone will have cost twice the amount of 1 lu* 
damage. No doubt the councillors felt that they were trust* s 
of the public money and should not pay anything unless legally 
liable to do so. But surely reasonable men could have made a
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compromise that would have hurt either party but slightly. I 
cannot help suspecting some had blood behind the whole thing.

The appellants say that they brought the appeal chiefly to test 
the question of their duty to keep such a road as that in question 
in repair. 1 think there is no doubt that the municipality failed 
in its duty in this respect when once it had graded up the road. 
The road was open to the public. It was, I think, leaving almost 
a trap in the road to leave such a place unrepaired and to let 
weeds grow' up to obscure it from observation. The cost of 
repair would be small, and the number of such places occurring 
in the 486 miles of road in the municipality is not shewn to 
have been very large. Of course the west is a free and easy 
country in some respects, but I think a stiffening up of the con­
sciousness of obligation will do no harm to municipal officials.

The appellant cannot succeed unless we are prepared to 
reverse the trial Judge on the issue of contributory negligence. 
1 think this is seldom done except in a perfectly dear case of 
undisputed fact, such as was presented in Muir v. C.P.R. (1921), 
57 D.L.R. 699. With respect to this case, I think it is very 
hard for this Court to visualise with accuracy the true situation 
at that spot from a mere reading of an admittedly defective 
stenographic report of the evidence, that is, it is difficult for us 
to see the place as the plaintiff saw it. We know' the holes 
were there. The plaintiff did not. And a finding of contributory 
negligence would in substance amount to saying that the plaintiff 
was negligent because he did not anticipate the existence of the 
defendant’s negligence. The real question is, can we say that 
the defendant was negligent in going through the place in the 
manner he did, if the place had been all right and in reasonable 
repair? I think there is not sufficient to shew that. No doubt a 
traveller might be bound at such a place to expect some rough 
surface and if he got jolted badly in going over it, 1 rather 
think he could not get damages for an injury, but I do not think 
he was bound to anticipate the possible existence of the kind of a 
place that in fact did there exist.

The trial Judge found, so we must infer, that the plaintiff 
was travelling with reasonable care in view' of appearance which 
the road presented to him. I am unable to say that he was so 
clearly wrong that we would be justified in interfering.

I would dismiss the appeal with costs.
Beck, J.A. (dissenting) :—This is an appeal by the defendant 

municipality from the judgment at the trial of Stewart, Co.Ct.J. 
The action wras for damages arising from the plaintiff meeting 
with an accident to his automobile while driving over a road in 
the municipality. The Judge gave no reasons for judgment and,
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therefore, it must Ik* taken that he decided all questions of law 
and fact neeessary for his decision in favour of the plaintiff*

There are no real vontradietions in the evidence, though tlvre 
is evidently some little colouring and exaggeration on one side 
or the other of no consequence, however, in coming to a conclu, 
sion upon the main question, and nothing can turn upon the 
demeanour of the witnesses.

We are, therefore, in an equally good position as the trial 
Judge to pass upon the facts. I think the decision of the trial 
Judge throws too great a burden upon rural municipalities, 
and not a sufficient burden upon those who make use of country 
roads.

The municipality is 18 miles square. Some 60 miles out of 
488 miles of road have had money spent upon them for the 
purpose of improving them. The Provincial Government has 
found it expedient to make a main highway through the muni­
cipality. The road on which the accident occurred was <1,
disced and graded in 1915 it seems ; then, because of the pro­
posal—which was carried out—of the Provincial Government, 
to make the main highway already spoken of, this road was 
abandoned, that is, the municipality spent no more money on it. 
and it was very seldom used by anyl>ody.

The plaintiff says he was going along the road in his auto­
mobile shortly after 8 o’clock in the morning. All at once lie 
found the ear right in a hole in the road. He could not sec the 
hole—could not see it until he was in it. The whole road was 
eovered with a growth of spreading fox-tail, it was a formation 
of alkali, the whole road was white, the same colour as tin- 
weeds. The hole is practically across the road ; the road is 12 
ft. wide ; the grade is in the centre. It is a bank graded ml it 
up, with a slough of alkali. It was a large meadow' of alkali. 
There was water there—meaning water which would have pre­
vented him from driving around the side of the road. The road 
was graded through a slough. There were weeds growing right 
across the road. There were two cuts through the road, lie 
was not going more than 10 miles an hour at the time of the 
accident. The reason why he was going ‘‘slowly” was that lie 
saw that there was a wash-out. He had his foot on the brake. 
He had not gone 3 yards when he struck the hole. He had put 
his foot on the gas to go up the little incline. There were weeds 
in the ditch—in front, and behind and between, the only place 
in the road where there were no weeds was in the wagon tricks, 
but there was no evidence of recent wagon tracks.

A. P. Denton, a witness for the plaintiff, says it is a slough 
on each side of the road at the place in question. He judges

C+B
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there was water in the slough ; there was grass growing in it. 
The road at that plaee appears to lie a sort of alkali l>ottoiii.

M. M. Denton, another witness for the plaintiff, says a culvert 
had been put in at the place in question. The culvert was not 
large enough to carry the water, the water overflowed and cut 
the grade. It did not cut the two holes all the way across, one 
to the left and one to the right, from the centre of the road to 
the east side; the water overflowed the road last spring. One 
could not see the hole in the road “twice the length of this hall 
(apparently about 100 ft.), you wouldn’t think there was any­
thing there.” The holes were obscured from view by wild 
harley or fox-tail ; most of the grade was covered. The plaintiff 
could not have left the road and gone around the side of the 
road.

Baker, another witness for the plaintiff, says there was Mater 
on both sides of the road at the plaee in question.

Turner, another witness for the plaintiff, says the weeds were 
sufficiently high to obscure the view.

The evidence for the defence, none of which I have set forth, 
does not improve the plaintiff’s case.

In my opinion, the plaintiff’s case shews that he Mas guilty 
of contributory negligence.

There is, of course, no absolute standard of construction or 
maintenance of a road ; there is a difference between the obliga­
tions of the authorities of a city on the one hand and of a rural 
municipality on the other; there is a difference between the 
obligations with respect to a much frequented road and those 
with regard to one little frequented.

The road in question had not been touched by the municipality 
for probably 5 years. It Mas scarcely ever used by anyone. 
This Mas obvious from its appearance. The road, at the place 
at which the accident happened, ran through a slough. A 
culvert which eventually proved inadequate, had in fact been 
put in, either to carry the Mater from one side so that it would 
ultimately Aom- away, or more probably to equalise the level of 
the Mater on each side. The existence of the slough Mas quite 
evident. The road bed, as it passed through the slough. Mas 
overgrown with fox-tail so as to prevent anyone from seeing 
the condition of the roadway. In my opinion, an ordinarily 
prudent man driving along such a road in an automobile ought 
to have and Mould have feared that that portion of the road 
Mas boggy, and either had been left in that condition or had 
been repaired, as is not uncommon, by poles laid across the 
mad, or by a culvert, creating, as so often happens, an obstruc­
tion likely to cause an accident, and such a man would, therefore,
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have got out of his automobile to investigate, or at least have 
proceeded at a less rate of speed than 10 miles an hour. I think 
what the plaintiff saw before him was equivalent to a notin': 
“Danger: go slow.”

On the ground, then, that the plaintiff’s evidence shews that 
he was guilty of contributory negligence, I would allow the 
appeal with costs, and dismiss the action with costs.

Hyndman, J.A. :—The defendant municipality having assumed 
control of the road in question, sec. 219 of ch. 3 of the 1911-12 
(Alta.), as amended by 1913 (Alta.), 2nd sess., ch. 21, see. 14. 
applies. That enactment reads:—

“Every council shall keep in repair all bridges, roads, culverts 
and ferries and the approaches thereto which have been con­
structed or provided by the municipality, or by any person with 
the permission of the council or which if constructed or provit led 
by the province, have been transferred to the control of the 
council by written notice thereof; and in default of the council 
so to keep the same in repair, the municipality shall be liable 
for all damage sustained by any person by reason of such 
default.”

The liability of the defendant in case of negligence for non­
repair being established, there remains to consider, first, whether 
as a matter of fact there was negligence, and if so, secondly, 
whether the plaintiff himself was guilty of contributory negli­
gence.

There seems to lie no question but that there is evidence to the 
effect that the holes in the road were of such a nature that the 
municipality must be held guilty of negligence.

The question of contributory negligence was decided by the 
trial Judge, and whilst if I had tried the action, I might have 
come to the opposite conclusion, nevertheless, it not being at all 
clear that he was guilty and the onus being on the defendant to 
prove it, I do not think his finding in that respect should lie 
disturbed.

I would, therefore, dismiss the appeal with costs.
Clarke, J.A. :—This is an appeal by the defendant from a 

judgment of the District Court of Acadia, which awarded the 
plaintiff damages for injuries to his automobile, alleged to have 
been due to the defendant’s neglect to keep in repair a road 
within the municipality upon which the plaintiff was travelling. 
It appears that the portion of the road in question when- the 
accident happened was through an alkali slough and that a few 
years before the accident the defendant’s council had «on- 
structed an embankment through it, with a culvert to permit 
the passage of the water from one side to the other. It is alleged
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that this culvert was insufficient to accommodate all the water 
leading to it, and as a result the water overflowed the embank­
ment and washed out a portion of it, leaving two pits across 
the embankment from 18 to 24 inches deep, each of the width 
of 3 or 4 ft., separated by a wall of 18 inches or 2 ft. in width, 
which condition existed for 3 or 4 months prior to the accident. 
One witness refers to the pits as being in the shape of a basin. 
Another speaks of them as being more or less straight up and 
down. There is evidence that one meml>er of the council was 
notified of the condition of the road during the month preceding 
that in which the accident occurred, but it does not appear 
that the matter had been brought to the attention of the council. 
The reeve apparently had the opinion that it was not necessary 
to look after this road, as appears by the following extract from 
his evidence :—

“Q. What can you say about this road allowance? A. I would 
say it would be a long time before there is anything done on it. 
(j. Why do you say that? A. There does not appear to be any 
one living on it.,,

He apparently refers only to the section of the road of a mile 
in length in which the slough was located, as the lands adjoining 
the road to the north and south of it appear to be fairly well 
populated. There was more or less travel over the part of the 
road in question, but the travel was not frequent. There was 
no sign or other notice indicating any disuse of the road or any 
danger or want of repair, other than the condition of the road 
itself, and it was pretty well grown up with weeds.

1 think the road was one which it was the duty of the muni­
cipality to keep in repair within the requirement of sec. 219, 
ch. 3,1911-12, of the Municipal District Act, which also provides 
that in default of the council so to keep the same in repair, the 
municipality shall be liable for all damage sustained by reason 
of such default.

No reasons for the judgment lielow appear in the record and 
it must, I think, be assumed that the trial Judge gave due 
consideration to the law on the subject of “repair” and “non­
repair” and to the defence of contributory negligence which 
was pleaded. These are questions of fact, and, having been 
found in the plaintiff’s favour, I do not feel justified upon the 
evidence in reversing this finding. A much less degree of repair 
is required in case of such a road as the one in question than of 
one constantly travelled, it being a question of fact in view 
of all the circumstances in the particular case whether the state 
of non-repair existed. It seems to me these were dangerous pits
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in the road, which should not have been permitted to remain mi 
long, especially when they could have been repaired by a triflin': 
expenditure of money.

Whether or not the plaintiff might, by the exercise of ordin 
care, have avoided the consequence of the defendant’s negligence 
is rather difficult to determine. He had a perfect right to tn I 
upon the road. He was not aware of the defective conditiu 
of it. There is no evidence that he was travelling at an ex«-< <- 
sive or unreasonable rate of speed, and the view of the road 
was more or less obstructed by weeds. I think he Mas entitled 
to assume that the municipality had performed its duty to k< p 
the road in repair, and under all circumstances 1 am not préparai 
to say the Judge below was wrong in finding in his favour.

1 Mould, therefore, dismiss the appeal with costs.
Appeal dismiss* <1.

BARNES v. BARNES.

Saskatchewan Court of Appeal, Haultain, CJ.S., Lamont, J.A., unit 
Taylor, J. (ad hoc). November 14, J92I.

Divorce and reparation (§IIIB—28)—Grounds—Refusal to am w
MARITAL INTERCOURSE.

The wilful, persistent and wrongful refusal of the wife to allow 
marital intercourse is not in itself sufficient in law to justify a 
decree declaring the marriage a nullity.

[Napier v. Napier, [1916] P. 184, followed. See Annotations on 
Divorce, 48 D.L.R. 7; 62 D.L.R. 1.]

Appeal by plaintiff from the trial judgment dismissing an 
action for a declaration that his marriage Mas null and void 
on account of the alleged incapacity of the defendant to con­
summate the marriage. Affirmed but for different reasons than 
those given by the trial Judge.

II. J. Schull, for appellant.
J. F. Hare, for I)ept. of Attorney-General.
Haultain, C.J.8., concurs with Lamont, J.A.
Lamont, J.A.:—In this case I have reluctantly come to the 

conclusion that the appeal must be dismissed. Not, however, lor 
the reason upon which the action Mas dismissed by the trial 
Judge, namely, that the matter was res judicata, but solely on 
the ground that the wilful, persistent and wrongful refusal of 
the wife to allow marital intercourse (which, in my opinion, the 
evidence establishes) is not of itself sufficient in law to justify 
a decree declaring the marriage a nullity.

This very question Mas considered by the Court of Appeal 
in England in Napier v. Napier, [1915] P. 184. There it was
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pointed out that by sec. 22 of the Matrimonial Causes Act, 
1857 (Imp.), eh. 85, the Court was bound to act and give relief 
on principles and rules on which the Ecclesiastical Courts had 
theretofore acted and given relief; that these Courts had never 
granted a divorce a vinculo matrimonii for any cause arising after 
the marriage, but only a separation a me usa a thoro; that in 
cases where a decree of nullity had been granted it was in 
consequence of an impediment or incapacity existing at the time 
of the marriage which made it no marriage at all, and that wilful 
and wrongful refusal on the part of the wife not arising from 
antecedent incapacity was a matter arising after marriage. “It 
would not,” said Piekford, L.J., at p. 190, “have been a ground 
of nullity in the Ecclesiastical Courts, and therefore cannot be 
so now.” To justify a decree of nullity on this ground, some­
thing must l>e shewn which would justify the inference that 
the wrongful refusal to allow marital intercourse resulted from 
incapacity or impotence existing at the time of the marriage. 
The mere wrongful refusal, though wilful and persistent, is not 
of itself sufficient for that purpose. That the law upon this 
point is in an unsatisfactory state will, 1 think, not be disputed. 
It is, however, the Legislature and not the Courts that must 
remedy the state of the law.

1 would dismiss the appeal, but without costs.
Taylor, J. (ad hoc.) :—This was an action in which the plain­

tiff prayed for a decree declaring his marriage to the defendant, 
which was solemnised at Medicine Hat on December 13, 1913, 
null and void on account of alleged incapacity of the defendant 
to consummate the marriage. The trial was had before Mac­
Donald, J., at Moose Jaw, on June 14, 1920, and order nisi then 
made. On the application for final order the Attorney-General 
intervened in eonsequence of a letter purporting to have lteen 
written to the local registrar from a person in England, which 
reads :—

“This action was a collusive one; the fact that annullment on 
the same grounds had been refused in December, 1917, by Mr. 
Justice Ilorridge in London, England, was withheld from the 
Court.”

The application for final order was heard at a subsequent 
sittings at Moose Jaw, and evidence then taken orally. A record 
of proceedings taken on an absolutely similar application between 
the same parties to the Probate, Divorce & Admiralty Division 
(Divorce) of the High Court of Justice in England was put in.

In that petition, it was alleged that the petitioner was then 
residing in London, England; was a sergeant of the Fifth 
Western Cavalry of Canada, and he and his wife were both
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domiciled in England. These facts were verified by affidn t. 
The action came on for trial before Horridge, J., on Novell r 
12, 1917. Horridge, J., held, on the authority of Napur \. 
Napier, [ 1915] P. 184, that the petitioner had not addn d 
evidence from which it could be inferred that there was any 
incapacity on the part of the respondent, and dismissed the 
petition.

Up till the time the letter to which I have referred was re­
ceived by the Local Registrar at Moose Jaw, the plain: iff 
apparently carefully concealed from the Saskatchewan Court 
the fact that he had made a prior application in the English 
Court, and any knowledge in connection therewith. Embury. .1., 
who heard the application for final order, held that as the pi,mi- 
tiff had voluntarily submitted himself to the foreign tribunal 
he could not now raise the question of the jurisdiction of ilic 
foreign Court, and the matter was res judicata. From this 
refusal the plaintiff appeals on the ground that it now clearly 
appears that the domicile of the plaintiff was, at the time of tlie 
plaintiff's petition to the English Court and at all times during 
the continuance of the proceedings, in Saskatchewan, and Hint 
the Court in England was utterly without jurisdiction; Unit 
the only order that the English Court could make was one 
dismissing the application on tile ground that it had no juris- 
diction, and the actual decision given is not, therefore, binding 
upon the plaintiff. It is unnecessary, in the view I take of the 
matter, for me to express an opinion on this question, as, in my 
view, the appeal should be dismissed on other grounds.

The evidence put in on the application for final order sic ws 
that both the plaintiff and his wife were born in England; tlint 
as a young man he came to Saskatchewan, took up a homestead 
here, and, as he states, intended to make Saskatchewan his 
permanent home. He enlisted when the war broke out, and hi* 
residence in London, England, was an enforced residence, bring 
stationed there in connection with his duties as a soldier in the 
Canadian Expeditionary Forces on active service. On this state­
ment of fact his domicile would clearly be in Saskatchewan

It was necessary for the plaintiff, in presenting his petition 
to the Court in England, to establish to the satisfaction of that 
Court a domicile in England, otherwise it would not have been 
heard. As I have already pointed out, he swore to that domicile. 
Further, the transcript of the evidence shews that counsel on 
his behalf endeavoured to establish on the hearing of the petit ion 
the prisoner’s domicile in England. I find this evidence:—

“Q. Is your name John Ernest Barnes? A. Yes. Q. You ore 
the petitioner in this suit! A. Yes. Q You are a sergeant of the
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5th Western Cavalry of Canada ? A. Yes. Q. In the spring of 
1911, you left this country for Canada? A. That is right. Q. 
You had prior to that known the respondent? A. Yes. Q. You 
stayed in Canada till 1912, when you returned to this country? 
A. That is right. Q. You then again met the respondent? A. 
Yes. Q. You returned then again to Canada in the spring of 
1913? A. That is right. Q. A short time after that you had a 
letter from her from Medicine Hat, telling you that she also 
had gone to Canada? A. Quite right. Q. You then came down 
from where you were—what was the name of your farm? A. 
Ernfold. Q. —to Medicine Hat, where she was? A. Yes. Q.
1 think you proposed marriage? A. That is right. Q. You were 
married, as 1 have said, on the 13th December, 1913? A. Quite 
right, at the Church of Medicine Hat. Q. Church of England?

This evidence, as will be seen, established that the domicil 
of origin of both the plaintiff and his wife was in England; 
that after leaving England for Canada in 1911 he returned to 
England in 1912, returning to Canada in the Spring of 1913, 
and at the time of hearing was again in England. Upon this 
evidence, the finding of fact which the Court would make 
would be that the domicil of origin, England, still existed; that 
if there ever had been an abandonment of domicil of origin and 
a change of domicil to Saskatchewan, which could hardly be 
inferred in view of the return to England shewn in the evidence 
quoted, the domicil of choice had been abandoned when the 
domicil of origin would be resumed. See Dicey’s Conflict of 
Laws, 2nd ed., pp. 119, etc.

I think one must assume that counsel for the petitioner was 
instructed by the petitioner upon that, and that it follows that 
the plaintiff, then residing in England, in the place of his 
domicil of origin, applied to the Court of that country repre­
senting to the Court that that was still his domicil. Such an 
application must be treated either as conclusive evidence that 
he had abandoned the domicil of choice and resumed the domicil 
of origin, or that he undertook to deceive the English Court by 
withholding from it the true facts, and in either view, in my 
opinion, he is estopped in this Court, and the final order should 
he refused.

I would go further and add that in an action for dissolution of 
marriage or declaration of nullity the onus is upon the applicant 
to bring before the notice of the Court all facts and all pro­
ceedings which are material, and which might affect or assist 
the trial Judge in arriving at a conclusion, and where material 
is suppressed the final order should be refused. Even in Eng-
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land, where the Court has the assistance of the King’s Pro. r, 
the Court has insisted on this being done. See Butler v. Ih r 
(1890), 15 P.D. 66. On the appeal therein Cotton, L.J., s,: vs, 
at p. 71 :—

“In ray opinion it is very important that in every ease brought 
before the Court the proceedings shall be fairly and prop, i Iv 
taken, that all judgments shall In* fairly obtained, and that the 
Court shall refuse to make a decree not only and merely whore 
it finds that the facts suppressed might lead to the cenclti'mn 
that a matrimonial offence has been committed, but also wlivi. it 
finds, as in this case, that the parties by an agreement betv n 
them have prevented material facts from being brought before 
the Court.”

And Lopes, L.J., at p. 75:—
“Now what is the object of this special provision with regard 

to collusion ! 1 think that its object is to compel the parties to 
come into the Court of Divorce with clean hands. It is to oblige 
them to bring all material and pertinent facts to the notin of 
the Court, to prevent their blinding the eyes of the Court in any 
respect ; to oblige them so to act as to enable the Court to Ik* in a 
position to do justice between the parties.”

And in that ease, where, by agreement between parties, . \ i- 
dence was not adduced on certain lines, the final decree was re­
fused. If the Court in England, where in every case notice of 
all proceedings is given to the King’s Proctor for his investiga­
tion, hold the onus of requiring full disclosure to be important, 
how much more so must it be in our Courts, when the trial Judge 
must rely solely on his own vigilance at the trial, and especially 
when the action is undefended.

The appeal book did not contain a copy of the evidence taken 
before MacDonald, J., but I have procured a copy of this evi­
dence and it shews that the trial Judge in Saskatchewan, on 
facts in ray view as favourable to the petitioner as those shewn 
in the English Court, made the decree nisi, which Horridge. .1 . 
refused.

The plaintiff’s evidence in the English Court was that on the 
evening of the marriage on December 18, 1913, he accompanied 
his wife to the house in which she resided ; he tried to persuade 
her, as he puts it, to do as man and wife should do, but of no 
avail at all; she would not consent to sleep with him at all, and 
lie was obliged to leave her and go to his room. He did every­
thing he possibly could to induce her to act as his wife ; he re­
mained in Medicine Hat three or four days after the marriage;
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and that he spent most of his time trying to persuade her, with­
out avail; she insisted on going to her own room and leaving him 
to his, without expressing any reason for her refusal, and he 
then left under an arrangement that she was to join him at his 
farm in the following Spring. She did not turn up; there was 
some correspondence; she kept promising to come; everything 
was prepared for her reception; a time was appointed when she 
was to come, and she did not do so. The plaintiff went to Medi­
cine Hat. In the proceedings in England the plaintiff says 
that when he went to Medicine Hat she did not meet him as he 
had not advised her of his coming, but he went and saw her; 
that he tried to persuade her to live with him, hut she would 
not allow him in the same room; that in August, 1914, he 
enlisted.

On the trial before MacDonald, J., he said that the marriage 
was partly arranged by correspondence liefore he went to see 
her at Medicine Hat; and after certain wedding festivities and 
about 10 o’clock at night he proposed to his wife that she go to 
the hotel with him; she wanted to go to her own lodgings, a 
private house where she was the only boarder and roomer; he 
escorted her to this home; the proprietor and his wife were 
away, and they were alone in the sitting room; she seemed pas­
sionate, but declined to accede to his persuasions; on his asking 
her for her reason for refusing she informed him that he ought 
to know. The plaintiff is very specific in his evidence. He re­
mained in Medicine Hat for 3 days only after the marriage, and 
tried the second and third nights to persuade her, but got no 
further explanation than that he ought to know her reason for 
refusal. Reading the evidence carefully 1 would infer that she 
meant him to understand that she was then having her monthly 
menstruation and refused intercourse on that ground, not on the 
ground that she was incapable, and that the wife would infer that 
he wanted intercourse notwithstanding her condition. Then 
after his return visit to Medicine Hat,—I have already remarked 
that in England he said she did not meet him at the train,— 
l»efore MacDonald, J., he stated that he sent a wire to her to 
advise her that he was coming; the train arrived late at night 
and she met him at the station, to which she was escorted by 
one of the staff of the Union Hank of Canada with whom she was 
employed; that the three went off and had supper together; the 
other man left, and after he had left she turned to the plaintiff 
and said, “What brings you here anyway?” He answered: 
“Well, it is only a natural thing for me to come and find out why 
it is you don’t come down.” And then he tried to persuade her 
that he should go into her room, stating that they were properly
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Siisk. married and it was quite all right, and her answer was,—and lie
cA purports to quote her exact words,—“Well, it doesn’t matter I
----- don’t wish to go and I don’t want you to press me.” He did

Barnf.h not go into her house at that time, and her reason is given ; other
Barnes people were there and she did not want it to he known. of
----  course if they went into the house he would naturally want to

Taylor, j. consummate the marriage there and she did not want it to he
known that they were doing that there. He went home the next 
day under an arrangement that she was to come along as soon as 
she felt like it; when she felt aide and wanted to, and he was not 
to worry or press her.

There is not a suggestion in his evidence before Horridge. .1., 
or MacDonald, J., that at the time he thought she was incapable 
of consummating the marriage, or that he at any time from her 
words or actions so inferred or believed her to be incapable ; and 
the only inference I could possibly draw from the evidence in 
either case would he, not that she was incapable, but that she 
was for some undisclosed reason (and I can conjecture many i 
unwilling to consummate the marriage, and the decision to which 
Horridge, J., referred clearly establishes that under such cir­
cumstances an order should not be made. In that case, Napii-r 
v. Napier, 11915] P. 65, the President of the Division, Sir Sanm. l 
Evans, at p. 69, had enunciated the rule of law to be that, 
“where as I find in this ease the suit is brought in good faith, 
and the consummation of the marriage has been prevented, after 
repeated attempts reasonably made on the part of the husband, 
by the wilful, determined and steadfast refusal of the wife, and 
the refusal is threatened to be, or likely to lie, persistent,” that 
was “a valid ground for annulling the marriage.” That rule 
would be quite consistent with good sense, decency and juelive. 
hut the Court of Appeal (184, at p. 185), expressly disapproved 
holding that the President had introduced a new' ground alto­
gether, which could be done only by legislation, and state the 
law to be that a wilful, wrongful refusal of marital intercourse 
is not of itself sufficient to justify the Court in declaring a mar­
riage to lie null by reason of impotence. The Court in recent 
times has not always required proof of an actual structural 
defect as evidence of incapacity, but has considered itself at 
liberty to infer from the conduct of the parties, or one of tin m, 
an incapacity arising from some abnormal condition of mind nr 
body.

Even if the uncorroborated testimony of the plaintiff should 
be accepted, I cannot draw any inference of incapacity /rom the 
conduct of the parties to this action.

I would dismiss the appeal with costs. Appeal dismissed.
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MEMORANDUM DECISIONS
Memoranda of less Important Cases disposed of in superior and 

appellate Courts without written opinions or upon short 
memorandum decisions and of selected Cases.

THE “FRK1YA” v. THE “R. H.”
Exchequer Court of Canada, B.C. Admiralty District, Martin, L.J.A.

/mm it, mi.
Admiralty (§11—8)—Judgment in—Release of ship—Appeal 

-Re-arrest of ship—No evidence of removal from jurisdic­
tion.]— Motion by plaintiff in Chambers to re-arrest the ship 
lifter judgment had been delivered dismissing the claim of salv­
age against her and from which judgment an appeal had been 
taken the Exchequer Court of Canada. Motion refused.

J. E. Clearihue, for plaintiff.
E. C. Mayers, for defendant.
Martin, L.J.A. :—On the 16th inst. a motion was made be­

fore me to cancel the bail bond since judgment had been pro­
nounced in favour of the ship and I acceded to the motion ac­
cording to the principle embodied in my decision in The Abbey 
Palmer (1909), 10 B.C.R. 383, 8 Can. Ex. 462, as no special 
circumstances were shewn in the opposition to the motion and 
in the absence of these, the bail, which takes the place of res, 
shall not be held in Court pending the result of the appeal.

After the motion was granted the present motion was made 
upon the same material by special leave and consent and the

.... of Tin Miriam ( 1874), 18 LJ. ( P. ) 85, 80 LT. 587, SAsp.
M.L.C. 259, and The Freir (1875), 44 L.J. (P.). 49, 32 L.T. 572. 
2 Asp. M.L.C. 589, were cited as authority in support of a gen­
eral right to re-arrest in case of an appeal which, upon the face 
of it, is not consistent with reason, because if the bail which 
represents the res should not be held at the Court why should the 
res itself be held?—the same thing cannot be regarded in dif­
ferent ways for the purpose of the appeal—but when the cases 
which are relied upon are closely examined they do not support 
the application because in the former it was stated by counsel 
1 hat the ship would ‘go at once’ (i.e. out of the jurisdiction), 
if notice of the application were given, and in the latter case 
the vessel was a foreign one (Dutch) and would leave the 
country and the plaintiffs would be left without security unless 
iirrested without notice which was ordered.

Though the former case is not as fully reported as one would 
want and had to be explained by counsel, it was clear that the 
principal upon which the respective ships were re-arrested, even 
though the former was British, is that it appeared to the Court

Can. 

Ex. C.
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that they would not be within the jurisdiction to answer tin- 
appeal if the appeal went against them.

This view was supported by the following statement of the 
Practice in Williams & Bruce Admiralty Practice, 1902, p. -Jl. 
based upon the above cases:—

“Where the effect of the decision appealed against is that 
property which had been proceeded against at the install-. of 
the appellant is released from the arrest of the Court b. low, 
the appellant, if he apprehends that the property will In- re­
moved out of the jurisdiction may, after instituting an appeal 
obtain a warrant of arrest out of the principal registry under 
which the property may be kept under arrest until the appeal 
has been decided.”

As there is no evidence of removal from the jurisdiction or 
other good reasons (see The Abbey Palmer), I see no grounds 
for ordering the re-arrest of the vessel in question. Though 
the owners may be foreigners yet they reside here and earn on 
business in the.se waters.

The motion will be dismissed with costs.
Judgment accordingly.

DKG ROW v. UNION BANK OF CANADA.

Saskatchewan King's Bench, Taylor, J. January JO, 192!.

Banks (§IVE—114)— Judgment against customer—Safe 
taken for amount due—Excessive rate of interest charged— 
Fraud in collection of collateral—Liability of bank.] —Action 
for a return of plaintiff’s notes to the defendant, and collateral 
securities and for an accounting. Judgment for plaintiff.

J. C. Sccord, for plaintiff.
F. L. Hastedo and ,/. L. McDougall, for defendants.
Tayixir, J.:—In September 1913 the plaintiff, a farmer, was 

indebted to the defendant bank, and gave his note for $2,924.62, 
payable on November 1, 1913, bearing interest at 8'. per 
annum, before and after maturity. On November 1. 1913, 
nothing having been paid thereon, the note was renewed then 
to bear 9f/, and the account was not fully retired until 1918, 
during all of which time the bank has charged 9r/( per annum, 
renewing the notes every month or so, which has had the effect 
of compounding the interest. Realization was largely made 
from collateral, the proceeds of which were, when received, 
carried into what is termed a collateral account, and when con­
venient to the defendant’s officials were applied on the direct 
liability on the notes, no allowance ever being made for interest
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on this collateral account. The bank has always made an ad­
ditional charge for collecting the collateral, although I am 
unable to discover in this particular case any authority there­
for. It appears that the moneys so realised were on lien notes 
representing a claim against stock and implements mortgaged 
to the bank as collateral security, and from an assignment of 
a balance due by a purchaser of land.

This action is for a return of the plaintiff’s notes and col­
lateral securities and an accounting, it being alleged that the 
defendants are entitled to charge interest only at the rate of 
5% per annum, and that all payments made have not been 
credited. The defence is that the excessive rate of interest (I 
do not think the term is at all unwarranted) was paid volun­
tarily; that at the most the plaintiff is entitled to a return of 
interest so charged only on his last note amounting to $88.50, 
which sum and the notes sued on were paid into Court with 
the defence of denial of liability.

At the trial, much was made by the defendants of an alleged 
solicitors’ account for $20.89, alleged to have been received by 
the defendants after the account was closed out, and which it 
is now sought to charge to the plaintiff. The payment of this 
account was not proved, nor was it shewn that the services set 
out therein were actually rendered; that they had to do with 
the defendants’ business, nor how it stands as an unpaid bal­
ance of some account previously paid. Nor is there a pleading 
in reference thereto, unless this sum has been taken into account 
in figuring the $88.50 paid into Court. To dispose of this item 
now, I hold that the defendants have failed to establish that 
the plaintiff is chargeable therewith.

On April 6, 1915, according to the defendant’s figuring, the 
plaintiff was indebted to the defendants for $2,071.45, and for 
that sum he gave his note payable May 1, 1915, with interest 
at 9%. He was sued on this note, defended, and on September 
25, a judgment pursuant to a settlement between counsel was 
entered. The terms of the consent are not on file, but it is 
quite evident from the orders filed that the then amount of the 
indebtedness was settled at $2,094.24 debt, $41.81 for interest, 
and $62.19 for costs, and the total amount was certified by the 
local registrar at $2,198.24.

Shortly after the entry of this judgment the now plaintiff 
and the defendant’s manager MacLean had an interview, the 
result of which was that the plaintiff paid to the defendants 
on October 14, 1915, $300, and on November 2, 1915, $200, and 
on November 12, 1915, gave to the defendants a new note for 
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$1,702.40, payable on December 25, 1915, with interest at 9';; 
before and after maturity, as before. The plaintiff says that 
this note was given under an understanding that though it in- 
eluded interest at 9% per annum it ws3 understood that lie 
would never be required to pay more than the amount collect­
able under the judgment, and it was expressly understood that 
if he paid the $500 he was not to be pressed for a year : that 
he was also to pay the solicitors’ costs, and that he paid these 
in cash to the bank’s solicitors. The bank manager denies that 
there ever was such an understanding as to interest, or that the 
plaintiff ever at any time raised the question as to interest hut 
has not disputed the other contentions, and agreed that the 
plaintiff paid the costs to the bank’s solicitors.

I find it unnecessary to determine which should be believed, 
or whether the effect of such an understanding would be to 
leave the judgment which was never discharged as the primary 
debt, with the note and its renewals to he treated as collateral 
security. I think, however, the plaintiff is entitled to have 
this said: That I am much impressed with the great proba­
bility of his story as against the probability of the manager's 
story. Surely the fact that the judgment would bear interest 
only at 5% per annum would then be raised in the discussion: 
and so far as treating the bank manager's evidence as dis­
interested and from a source which should be taken as cred­
ible, the tenour of his discourteous, even insulting, correspon­
dence with the plaintiff's solicitors, his refusal to accede to 
their reasonable proposals, his advancement of the claim of 
$20.89, and the way in which he put it forward, his demand 
that written authority from the plaintiff be furnished to him 
before he could give any information, his retention of the 
plaintiff’s notes in order to have them in the hands ‘of our 
chief council ’ (sic) when the suit commenced bespeaks for any­
thing but an attitude with nothing to conceal and prepared to 
tell the whole truth ; and a bank manager who crowds 9' , 
compounded at least quarterly on an old man unable in his 
adversity to resist the demand is not “playing the game.” On 
the face of the note upon which judgment was obtained there 
is a computation of the amount due thereon up to November 
2, 1915. After crediting the payments of $300 and $200 which 
the plaintiff, pursuant to his undertaking had made, the then 
amount due is calculated to be $1,602.30, including interest tit 
9% per annum and some other charges which were explained 
to be solicitors’ costs other than the taxed costs paid directly 
to the solicitors.
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The renewal note under date November 12, 1915, is for 
$1,702.40, practically $100 too much. Surely it is in error. 
The plaintiff, in cross-examination, said that he never made 
up the amount of any of the notes; never made up the interest 
or anything of that sort ; he trusted to the bank for the figures 
altogether. This was not denied, and I have no difficulty at 
all in concluding that such wras the fact. Then, too, except the 
payments of $300 and $200 made shortly after the judgment 
was obtained, and perhaps (it is not clear) some small sums, 
the moneys which retired the plaintiff’s indebtedness were re­
ceived from collateral and appropriated by the bank when and 
as it pleased, without a suggestion of concurrence by, and with­
out even full disclosure to, the plaintiff. Under such circum­
stances, they were not payments made by the plaintiff on in­
terest account, nor was there ever an assent by the plaintiff 
with full knowledge of the facts to the application thereof by 
the defendants. It will be noted that as soon as the plaintiff 
commenced to figure at all, as shown from the correspondence, 
that he objected that so large a balance remained outstanding 
when it should have been discharged from his collateral.

I have already noted that the bank charged a collection fee 
on all moneys received. Resides the ordinary collection fee 
they paid to their solicitors for drawing a warrant to 
distrain, and perhaps also instructing distress on lien 
note, $10, and to the bailiff who made the distraint, in addition 
to the fees which he collected from the debtor, about $26, again 
even on the trial the exact amount was unascertainable. The 
$10 fee looks to be double what should be charged, and the $26 
is not, so far as any evidence was given before me, chargeable 
at all.

In the accdunts submitted and explanations thereof only the 
net amount after making all charges is disclosed. In no single 
instance do I find that I can from the accounts furnished to the 
plaintiff or his solicitors actually determine what sum the de­
fendants received and what charges they have made to him 
thereon. I need only refer to one instance as an example. On 
January 4, 1918 the defendants write the plaintiff:—

“About 10 days ago we received a cheque from . . . for 
approximately $620, which amount has been applied on your 
indebtedness to us. There is still a balance owing of $376.35, 
excluding interest and costs, and we have the assurance of

. . . that they expect Merrill to wipe off the balance be­
fore January 15, as the bank is forcing their claim. As it is 
not likely that Merrill will pay any more at present than the
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amount of the bank’s claim I would advise you to put your 
case in the hands of . . . and let them act for you.”

The statement given to the plaintiff’s solicitors credits only 
$614.20 as of December 14, 1917, on this item, and in a solici 
tors’ account filed there is reference to a remittance to the de­
fendants of $641.70 on this date, which can only refer to the 
same matter. How much the solicitors received is not shewn. 
The plaintiff was entitled to know exactly, not approximately, 
what his debtor paid. It was most important, in view of the 
unusual stand taken by the bank in accepting payment only of 
so much of the assigned debt as was necessary to discharge the 
plaintiff’s liability to it, disclosing that sum to the debtor and 
plainly telling the plaintiff he must look after the collection of 
the balance himself. If the relation of the parties was that of 
banker and customer for whom it is acting, there is an entire 
lack of appreciation of the duty of a banker under such circum­
stances, and if it be that of a secured creditor realising on a 
debtor’s securities assigned to it there are many unauthorised 
charges and a total disregard of the rights of the debtor. The 
latter, in my opinion, is the relation here. The bank took that 
position itself. L refer to the letter of July 5, 1918, ex. “P7 ”, 
which contains 11 is statement: —

‘I might stt that we held a chattel mortgage on practically 
everything that, was sold at the sale, and subsequently received 
lien notes, so why was any promise given to you that the amount 
of the collateral notes would not be applied on your indebted­
ness. What do you suppose we held them fort”

The plaintiff is entitled to have moneys received on Ins 
account credited when and as received, and can be charged only 
with such disbursements in connection with the collection of 
securities as may be shewn to be reasonably necessary for that 
purpose ; and he was entitled to know exactly what sums the 
defendants from time to time received, and what costs the de­
fendants incurred in connection with the collection thereof. For 
these reasons,- the error in computation of the note of Novmn- 
ber 12, 1915 the failure to truly account, the mis-statement of 
amounts actually received, the charging for services which the 
defendants were not entitled to charge to the plaintiff, ami the 
reliance of the plaintiff on the defendants throughout,—the re­
newal of the notes from time to time cannot be taken as a 
statement of accounts. It is more, too, than an arithmetical 
error. The judgment, and the indebtedness therein fixed at 
$2,198.24, with interest thereon at 5% per annum from Septem­
ber 25, 1915, must be taken as the full measure of the plaintiff’s 
liability to the defendant bank. It is plain that the defendants
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liability to the defendant bank. It is plain that the defendants 
have realised from the plaintiff’s securities a considerable sum 
above the amount of his true indebtedness to them, and the 
defendant is accountable as a constructive trustee for the 
surplus proceeds.

There will be an order that the defendant do, on or before 
March 31, 1922, file with the local registrar of this Court at 
Regina a full and correct account, verified under oath, of all 
moneys received from the collateral securities left with them 
as security for the plaintiff’s indebtedness to it, and of their 
dealings with the said securities, and what sums have been 
reasonably expended by them in connection with the collection 
thereof. The plaintiff will have leave to cross-examine thereon, 
and to surcharge and falsify, and there will be a reference to 
the said local registrar to take the said account and make any 
enquiries necessary in connection therewith, and to find the 
balance now due by the defendants to the plaintiff, and what, 
if any, securities of the plaintiff now remain in the hands of 
the said defendants, and to make any enquiries and take any 
accounts necessary therefor, and it will be declared that the 
said account shoùld not go behind the said judgment of Sep­
tember 25, 1915, and that the amount then due to the defend­
ants by the plaintiff was the sum of $2,198.24, bearing interest 
at 5% per annum, and the defendants were not entitled to take 
any higher rate or charge the plaintiff therewith in the said 
account, and there will be judgment for the plaintiff for the 
amount so found to be due, and for a return of the notes in 
the pleadings mentioned, and any securities of the plaintiff so 
found to be still in the hands of the defendants.

At the trial, evidence was adduced on the part of the plaintiff 
to charge the defendants with $50 for failure to collect a note 
given for a cook car. In this issue the plaintiff failed, and I do 
not think it should be open to him to go into the matter again 
on the taking of the account. In the same way the defendants 
sought to charge the plaintiff with $20.90, solicitors account, 
ox. “1)13,” referred to in the correspondence. On this issue 
the defendants fail, and it should not be open to them to again 
raise the issue on the taking of the account. Except, however, 
as to these two matters, there should be no limitation. Other 
matters were referred to, but not so completely or fully as to 
stop further enquiry into them. ,

The plaintiff is entitled to costs of the action to this date, 
to be taxed on King’s Bench low scale. Subsequent costs will 
be reserved to be disposed of on application to a Judge in 
< hambers on conclusion of the accounting and enquiry.

Judgment accordingly.

Saak.

K.B.



694 Dominion Law Reports. [63 D.L.R.

Sank.
KB.

(X>DV1LLE Co. Ltd. v. JORDAN, H *1.
Saskatchewan King's Bench, Bigelow, J. March 17, 1922.

Principal and surety ( §IB—10) —Promissory note—Accom­
modation maker—Extension of time—Assignment under Bank­
ruptcy Act—No notice of dishonour given to surety—Rights of 
parties.] — Action on a promissary notr ade by the defendants 
on July 15, 1918, whereby the defendants promised to pay to the 
plaintiff $2,500. on December 1, 1918, with interest at 10', per 
annum before and after maturity. Judgment for plaintiff.

IV. F. Dunn, for plaintiff.
J. C. Martin, for defendants other than Jordan.
Biuelow, J.:—The note sued on was made by the defendants 

other than Jordan for the accommodation of Jordan; that is, 
between Jordan and the other defendants the relationship of 
principle and surety existed to the knowledge of the plaintiff. 
Payments were made on the note from time to time by Jordan 
and the matter was allowed to drift along without any action 
being taken by plaintiff until February 25, 1921 when Jordan 
made an assignment under the Bankruptcy Act, ch. 36, (Can. 
1919. Shortly before the said assignment negotiations were con­
ducted by Jordan to sell his assets to one McIntosh. The plain 
tiff I believe was satislied with such a sale, but these negotia­
tions were never completed and the assignment was made under 
the Bankruptcy Act, and the Trustee in Bankruptcy afterwards 
dealt with Jordan’s property.

It is first contended that these defendants are discharged 
because no notice of dishonour was given them. I know of no 
authority for such a proposition, and none has been cited to me. 
These defendants are all makers of the note, and although ac­
commodation makers to the knowledge of the plaintiff, in my 
opinion, they are not entitled to notice of dishonour. See 
Hough v. Kennedy, (a decision of the Appeal Court of Al­
berta) (1910), 3 Alta. L.R. 114. Stuart, J. in giving the judg­
ment of the Court said at p. 117

“It was also contended that Dorin, being an accommodation 
maker to the knowledge of Hough, was entitled to strict notice 
of dishonour in the same way as if he had been an endorser. 
For this no direct authority was cited, counsel presenting an 
argument from analogy only, upon the ground that Dorin’g 
position was in effect the same as that of an endorser. But 
here also it seems to be clear that there is nothing in the law- 
merchant or in the Bills of Exchange Act, which embodies 
that law, which entitles a person who becomes a party to a 
note as maker, even though only for the accommodation of his
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co-maker, to the technical notice of dishonour, even from the 
payee who knew, when taking the note, of the exact state of 
the facts.

There seems to be uo reason to distinguish such a case in 
principle from the case of a surety under any other document. 
It was quite open to Dorin, if he desired to get the benefit 
of the law in regard to negotiable instruments, to become a 
party as endorser only, in which case that law’ would have ex­
pressly protected him, but he chose, instead, to become a party 
to the note as maker, and unless some specific rule of the law- 
merchant can be found, as confessedly none can be found, which 
gives him the right to notice of dishonour as understood in that 
law, it seems to be unquestionable that he must rely solely 
upon the ordinary rules as to the rights of a surety.”

Then these defendants contended that extending the time for 
the principal debtor Jordan would discharge them. That would 
be so if there was an agreement extending the time which there 
was not in this case.

Then these defendants set up the defence in paras. 7, 8 and 
10 of the defence as follows

”7. In or about the month of December, 1920, the said 
Thomas J. Jordan sold his business aforesaid, to one McIntosh, 
and obtained the consent of the plaintiff to such sale under 
the provisions of the Bulk Sales Act, which said consent was 
given by the plaintiff without notice to or reference to these 
defendants.

9. Thereafter, and in or about the month of January, 1921, 
the said Thomas J. Jordan made an assignment for the benefit 
of his creditors to the Trader’s Trust Co., and the plaintiff 
without notice to these defendants, proved its claim under the 
said assignment and gave its consent to the ratification by the 
Trader’s Trust Co. aforesaid of the sale to the said McIntosh 
referred to in paragraph seven hereof.

10. There defendants further say that by reason of the 
acts and omissions of the plaintiff alleged in paragraphs seven 
and eight hereof, the plaintiff acted to the prejudice of these 
defendants and thereby released them.”

As I have said, the sale from Jordan to McIntosh was not 
completed before the assignment to the Trustee in Bankruptcy. 
If there was any evidence that these defendants lost any advan­
tage or security by the long delay and want of notice which 
they might have otherwise obtained, I could understand this 
claim.
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In Hough v. Kennedy (supra), Stuart, J., says at p. 119:—
,4The inference seems also to be clear, that the mere fact 

of the guarantee having been given by the guarantor besoming 
a party as joint maker would not leave him any the less en­
titled to notice of default, where the payee knew of his posi­
tion and where the facta shew that some damage has resulted 
from the absence of notice. In this view the necessity of no­
tice of default is not similar to the necessity of technical no­
tice of dishonour under the law-merchant. The mere abeem e 
of notice of default will not in itself afford a defence. The 
failure to give notice must be shewn to have, either by itself, 
or taken along with other circumstances of delay, caused the 
guarantor to lose some advantage or security which he might 
have otherwise obtained.”

I cannot find here that any damage resulted from the absence 
of notice, or that these defendants lost any advantage or secur­
ity which they might otherwise have obtained.

The plaintiff will have judgment for the amount claimed. 
$948.70 and interest at 10% per annum and costs, less any 
amounts the plaintiffs have received from the Trustee in Rank 
ruptcy since this action began. Any monies received in the 
future from the Trustee in Bankruptcy will also be credited 
on the executions.

Judgment according}y.

CANADIAN BANK OF COMMERCE v. BEZV.
Saskatchewan King’s Bench, Bigelow, J. March 29, 1922.

Evidence (§TTL—347)— Mortgage debt—Promissory note* 
given —Payment of notes—Notes given as collateral—Lapse of 
time—Affirmative and negative evidence—Preference.)— Acth-n 
on a covenant in a mortgage made by defendants.

J. M. Crerar and H. J. Foik, for plaintiffs.
A. R. Bence, for defendants.
Bigelow, J.:—On May 10, 1913 the Gautrons assigned to the 

plaintiff “all debts and cases in action which are now due or 
owing by them.” The mortgage in question had previously 
been delivered to the plaintiff. The mortgage was given as 
collateral security to a note due November 1, 1912. Notice w as 
given by the plaintiff to the defendants before maturity that 
plaintiff held the note, but there is no evidence that plain 
tiff gave defendant any notice that the plaintiff held the mort­
gage except that one of the defendants admits that he had 
knowledge of the note about 4 years ago.
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The defence set up is that the defendants made settlement 
with the Gautrons prior to receiving the notice. This settle­
ment is alleged to he by work done in 1912 for the Gautrons 
and (2) by delivering certain collateral notes to be applied on 
this mortgage amounting to about $500. These notes were af­
terwards paid.

As to the work alleged : Both Gautrons deny this work al­
though they say considerable work was done in 1911, which they 
settled for. The mortgage was dated December 30, 1911. The 
burden of proof as to this work is on the defendants and they 
have not satisfied that. I think they must have made a mis­
take as to the year.

As to the notes: One Hurion and the defendants were in 
partnership in the farming business and after the defendants 
left Manitoba, Hurion had a sale in 1913. Six of the notes 
given at the sale found their way into the possession of the 
plaintiff. What these notes were given for to the bank is the 
question? The bank had at that time a note made by Hurion 
in favour of one Fradin. The note was not produced nor the 
amount otherwise proved. The bank also had at the same time 
a note made by the said Hurion and Louis Bezy in favour of 
Francois Gautron for $509.65, payable November 1, 1912, ami 
endorsed to the plaintiff.

The plaintiff contends that the six auction notes were given 
to the plaintiff as collateral to the last mentioned two notes. 
The evidence to substantiate this contention is not very satis­
factory. Henry L. Wethy, who was manager of the plaintiff’s 
branch at Treherne at the time, was called as a witness but 
gave no evidence about this at all. Clement J. Moreau, now 
the plaintiff’s manager at St. Bruges, but at that time in the 
branch at Treherne, gave evidence, but he said he did not be­
lieve the notes were handed to him.

A document is produced by the bank, which reads as fol­
lows:—

“Treherne. Man., 8th November, 1913.
To the Canadian Bank of Commerce :

It is hereby declared that the following security is held by 
the undersigned as security for the Note of E. Hurion for 
$450.75, hereto annexed, namely:

Robert Scott & J. S. Harrison $70.
J. S. Harrison & R. Scott, $76.
Clovis Maxurat & Paul Fay, $50.
The note first above mentioned having been transferred to 

you, the said security will be held by the undersigned in trust
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for the bank, as security fur the payment of the said note, and 
on demand the undersigned will execute and deliver to tie 
bank a proper legal transfer of the same.”

There is no signature at the foot of that document, but on 
the back is the signature of Francois Gautron. The three 
notes referred to therein are three of the six notes in question.

A ledger sheet of Ed. Fradin's account is produced shewing 
a credit on October 5, 1914, of $68.70 from B. A. Scott and 
J. 8. Harrison, and $76.26 from Veter Jordan and S. C. Swan 
It is contended that these are two of the six notes in question.

I am asked to find from this evidence that these six notes 
were given to the bank as collateral to the two Hurion not., 
above referred to.

It is not surprising that after all these years the bank man 
ager or his assistant have no recollection where the notes came 
from. The matter has been allowed to drag along from No 
vember, 1912, so that the mortgage sued on has increased 
from $725, when it was made to $1,848 the date of the writ.

Against this unsatisfactory evidence from the plaintiff there 
is the evidence of Aime Prévost who was acting for the defend 
ants at this sale and who says that he was present when one 
Parker, the clerk at the sale, acting on Hurion’s instructions, 
handed these notes to Moreau who admittedly was at the sale, 
and that Parker told Moreau that these notes were to be ap­
plied on the mortgage in question. Moreau does not deny this, 
but says that he does not recollect this conversation. Even if 
he denied it, the rule is that a witness who testifies to an af 
Urinative is to be credited in preference to one who testifies to 
a negative. In Lefeunteum v. Beaudoin (1897), 28 Can. S.C.R. 
89, Taschereau, J. says at p. 93:—"It is a rule of presumption 
that ordinarily a witness who testifies to an affirmative is to be 
credited in preference to one who testifies to a negative . . . 
because he who testifies to a negati- e may have forgotten n 
thing that did happen, but it is not possible to remember u 
thing that never existed.”

And in Lane v. Jackson (1855), 20 Beav. 535, at pp. 539, 
540, 52 E.R. 710, the Master of the Ro'ls, Romilly, said:—“l 
have frequently stated that where the positive fact of a 
particular conversation is stated to have *aken place between 
two persons of equal credibility, and one st. tes positively that 
it took place, and the other as positively denies it, I believe 
that the words were said, and that the person v’ho denies their 
having been said has forgotten the vncumsta. ee. By this 
means, I give full credit to both parties.”
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If this conversation took place, and I find that it did, then 
no document signed by Francois Gautron or entry made in the 
plaintiff’s books could work to the prejudice of these defend­
ants.

I, therefore, think that the six notes in question should be 
credited on the mortgage sued on. The exact amounts and 
dates were not given in evidence. The only evidence as given 
by Moreau was that the face value of the notes was about $500.

There will be a reference to the Local Registrar to ascertain 
the amount of these notes and the dates and amounts the plain­
tiff received for the same which will be credited on plaintiff’s 
mortgage on such dates. The Local Registrar will then ascer­
tain the balance due plaintiff on the mortgage, for which 
amount the plaintiff will have judgment.

As to the costs: The plaintiff succeeds on the issue as to 
the mortgage. The defendants fail on the issue as to the work 
done, but succeed as to the notes. This latter issue took up 
most of the time of the trial and I think justice will be done 
by not allowing costs to either party.

Judgment accordingly.

BARTLK v. GRAND TRUNK PACIFIC R. Co.
Saskatchewan King's Bench, Embury, J. February 27, 1922.

Master and servant (§IIB—132) —Shunting cars—Brake- 
man riding on car—Dangerous position—Negligence—Accident 
—Death—Liability.]— Action under the Fatal Accidents Act 
(Sask.) 1920, ch. 29 by the administratrix of the estate of a 
brakeman killed while employed in the defendant’s yards.

P. M. Anderson, K.C., for plaintiff.
J. N. Fish, K.C., for defendant.
Embury, J.:—This action is brought by the plaintiff under 

the Fatal Accidents Act 1920, (Sask) ch. 29, as administratrix 
of the estate of Joseph A. Bartle, who was killed while employ­
ed as a brakeman in the defendant’s yards at Regina. The plain­
tiff alleges negligence, and the defendant claims that the ac­
cident arose from the negligence of the deceased, himself. The 
accident occurred during shunting or switching operations 
while the deceased was riding on a certain flat car, which had 
been converted into a water or tank car. The plaintiff alleges 
that the negligence of the defendant company consisted in not 
having a left grab-iron on the end of the said car—which might 
have been there for him to grasp should it be necessary to do 
so. The evidence shews that this car was not a standard car.
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It appears that there were and had been 4 cars of this typ. 
in common use in the Regina yards, with all of which 4 ears 
the deceased probably would be familiar. Of these 4 cars, three 
were fitted with the left grab-iron in question, while one (being 
the one in use at the time of the accident) was not. It is 
possible that the accident resulted because the deceased relied on 
the presence of this grab-iron, but such a conclusion, it seem - 
to me, would be founded on mere conjecture and not on the pre­
ponderance of the testimony.

Immediately before the accident happened the deceased was 
standing with his feet in the stirrup on the side and toward 
the end of the car, his left hand resting on the flat floor of tin* 
car, and his right hand grasping a grab-iron on an upright to 
his right. The train of cars and engine were in motion. De­
ceased wished to give a signal to stop, and released his hold 
with his right hand to do so. On the signals being obeyed, the 
train slowed down, and he, not having a firm hold of anythin: 
and being supported merely by his own weight resting by his 
feet in the stirrup and his left hand on the flat floor of the ear. 
fell over the end,—as he began to fall, grasping at the upright 
stake on which the left grabiron above referred to would have 
been situated if it had been there. Whether he expected to 
find the grab-iron there, or whether, not expecting to find it. 
he nevertheless grasped merely at the stake to save himself, i< 
a pure matter of conjecture, for the possibility that deceased 
would know that the grab-iron was not there is quite as great 
as the possibility to the contrary. But the evidence diselo e> 
that deceased was in a dangerous position when he gave the 
signal, and further discloses that the signal might have bem 
given without releasing his hold with the right hand, in which 
case there would have been no danger. Undoubtedly the plain 
tiff is entitled to recover under the Workmen’s Compensation 
Act, R.S.S. 1920, ch. 210, but I think on the evidence the ac­
cident must be taken to have resulted from the negligence of 
the deceased himself.

Judgment accordingly.

Re ESTATE OF LANGLEY, AN INFANT.
Saskatchewan King’s Bench, Taylor, J. March 29, 1922.

Execvtors and administrators (§IVC—112)— Rémunéra 
tion—Double commissions—Rate of interest allowable on fund* 
held by administrator and not invested.] — Application to dr 
termine the compensât on to be allowed the guardian of the 
property of an infant, and the interest which should be charged 
on on certain uninvested funds in its hands.
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P. H. Gordon, for the Standard Trust Co.
Harold Fitker, for the Official Guardian.
Taylor, J.:—Samuel Newton Langley, late of Springside, 

Saskatchewan, died on December 19, 1913, leaving him sur­
viving two sons, Everet N. Langley, then aged 14 years, and 
Cecil Edward Langley, and a widow, Cora E. Langley. He 
had separated from his wife in his lifetime, and she had taken 
the child Cecil Edward Langley away with her, and it is stated 
in an affidavit that their present address and occupât on are 
unknown, although it is not shewn that any inquiries whatever 
have been made to locate them. Everet N. Langley was killed 
in action in the Great War, and the Standard Trust Co. were 
appointed administrators of his estate. In his lifetime they had 
been appointed guardians of his property, and now apply to 
have their accounts as guardian passed. An order was made 
directing the Official Guardian to appear, and he has taken part 
in the passing of the accounts, and it is stated that counsel are 
agreed except as to the amount of the compensation to be al­
lowed the guardian, and on the question whether or not interest 
should be charged at the rate of 3% or a greater rate on cer­
tain funds which have been in the hands of the guardian for a 
considerable time uninvested.

As to the question of compensation, a close examination of 
the file does not disclose to me the reason for the appointment 
of the Standard Trust Co. as guardians of the property of the 
infant. They were then administrators of the father’s estate. 
The only other property to which the infant was entitled other 
than his interest in the estate consisted of certain insurance 
monies which could readily have been paid into Court, if not 
retained by the company until he reached the age of 21 years. 
They received these insurance monies, transferred a small sum 
on their books from the one estate to the guardianship account, 
paid out a small sum on the account of the infant ; and the 
suggestion is that I should now allow them the usual trustee’s 
commission on the infant’s estate now passing through their 
hands. If this is continued, it would mean that they would 
receive this commission as administrators of the father’s estate, 
again as guardian, and again as administrators of the deceased 
son’s estate. I can see no duties which they would be required 
to perform as guardian that they could not have performed 
in their capacity as administrators of the estate of Samuel New­
ton Langley, and under the circumstances, I do not think it is 
a case where they should be allowed any special compensation 
for their work as guardians. On the passing of their accounts
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as administrators of the estate of Samuel Newton Lanitley, d 
ce..sed, it should be noted that no compensation has been allow 
ed to them for their guardianship, and the work performed In 
them qua guardian or qua administrator, and funds handle! 
in that way, should be taken into consideration in fixing their 
compensation as adminisrators of the Samuel Newton Langle 
estate.

On the other question, as to the rate of interest.—these funds 
appear to me to have been reasonably available for investment 
They could have been invested in a readily convertible security 
realising at least 5% per annum, and I think the guardian 
should be charged interest at the rate of 5% per annum on lb 
balances remaining in their hands uninvested.

It should be noted that counsel who appeared for the Stan 
dard Trust Co. purported to appear not only for them as 
guardians but as administrators of the father’s and the deceits 
ed son’s estates, otherwise there would be an absence of the 
parties which would prevent the issue of the order.

PERRY v. CANADIAN PACIFIC R. Co.
Baskatchewan King's Bench, Taylor, J. February 22, 1922.

Master and servant (§V—352) — Assessment of damages 
under Workmen’s Compensation Act, H.8.S. 1920, ch. 210 — 
Notice—Time—Dismissal of previous action—Assessment after 
appeal—Application of Acts—Measure of compensation.} 
Application to assess damages under the Workmen’s Com 
pensation Act.

V. Buckles, K.C., for plaintiff.
J. O. Begij, for defendant.
Taylor, J.:—This action came on for trial before me, with 

a jury, at Swift Current, at the May sittings in 1921. Ques 
tions were submitted to the jury, and on their answers on 
June 20, 1921, I directed judgment to be entered for the plain 
tiff. Prom this judgment the defendant appealed, and the 
judgment was reversed and the action dismissed with costs.

The action was to recover damages for an injury sustained 
by the plaintiff on September 22, 1920 whilst he was e.np'oyed 
by the defendant as an oiler in the Swift Current yards, and 
was commenced on December 30, 1920. Within 30 days af cr 
the decision of the Court of Appeal application was mnde to 
me, ei parte, to assess the damages to which the plaintiff wo dd 
be entitled under the Workmen’s Compensation Act, R.S 8 
1920, ch. 2l0, if any. I directed notice to be served, and in 
timated that I would hear the motion at the sittings at Swift
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Current commencing on February 7, 1922, and the motion was 
then made. Notice was served within the 30 days, but the 
hearing of the application was later.

It is very clear from facts which have nut been controverted 
in the action that the accident arose out of, and in the course 
of, the plaintiff’s employment with the defendant company. I 
cannot find on the record, nor in my notes, any reference what­
ever to any other application having been made for compensa­
tion under the Workmen’s Compensation Act, but I am quite 
satisfied that at the conclusion of the trial 1 had in mind the 
right of the plaintiff to compensation under the Workmen’s 
Compensation Act, and although apparently, so far as the re­
cord goes, 1 expressed no finding of fact in reference thereto, 
I think the plaintiff is entitled to have it stated that 1 had in 
fact determined that in the event of the plaintiff not being 
entitled to succeed at common law he was entitled to have dam­
ages assessed under the Workmen’s Compensation Act up to the 
limit that could be granted under that Act, as the damages 
which he sustained were clearly in excess thereof. It may have 
come up in argument, but of that I have no present recollec­
tion.

The motion to assess compensation was opposed by counsel 
for the defendant company on the ground, first, that the appli­
cation was not made in time. I do not think there is anything 
whatever in the contention that the motion must he brought 
on for hearing within the 30 days; and the contention that 
under sec. 8 of the Act, that it is too late after judgment given 
to determine that the injury is one for which the employer 
would have been liable to pay compensation under the Work­
men’s Compensation Act, is met by the judgment in the Su­
premo Curt "f Cirndi m Wulmm Trust Of. ?. Oily #f it 
gina (1917), 39 D.L.R. 759, 55 Can S.C.R. 628, [1917] 3 W.W.R. 
1055.1 refer particularly to the judgment of Duff, J., at p. 1059, 
(3 W.W.R. 1055) “My conclusion is that so long as the ap­
plication for the assessment of compensation is not made too 
late, having regard to the provisions of the Act, that applica­
tion may be treated as a proceeding in the action for the pur­
pose of enabling the trial Judge to determine, on the hearing 
of the application, the existence or non-existence of the elements 
of responsibility under the Workmen's Compensation Act. It 
is quite true that an action having been dismissed iimpHciter, 
and nothing further remaining to be done in it, the action 
must, as a general rule, be treated as having come to an end 
and the Courts and Judges to be fundi officio as regards the 
subjects of litigation save for the purpose of hearing and deter
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mining appeals. But the legislature having attached this po 
eeeding provided for in see. 8 as an ancillary proceeding to this 
particular kind of action and prescribed the time with:n whir 
the proceeding is to be taken, I think it is a not unreasonable 
inference that the proceeding may be regarded as a prrceedii 
‘in the action' within the meaning of sec. 8. This was the view 
of Mr. Justice Newlands and it is supported by the authority 
to which he referred: the judgment of Stirling, LJ. in Cat 
termole v. Atlantic Transport Co., (1902) 1 K.B. 204, at p. 
209 ; 71 L.J.K.B. 173; 85 L.T. 513.”

It is admitted that having regard to the other provision- . f 
the Act the application is not too late. The contention is there 
fore untenable.

The other ground raised by counsel for the railway company 
is that the provision for assessment after appeal has no appli 
cation to the facts of this case. The wording of the Act is 
(sec. 6)

‘‘But the judge before whom such action is tried shall 
if the plaintiff so chooses, either immediately or in case of an 
unsuccessful appeal upon notice to the opposite party within 
thirty days after the disposition of such appeal, proceed to a- 
seas such compensation and to adjudge the same to the plain­
tiff. ’ '

The argument is that the plaintiff did not choose lo apply 
immediately and that there has been no unsuccessful uppesl; 
the only appeal in the action was that of the defendant, which 
was a successful appeal. This, in my opinion, is ton nariov a 
construction to he put upon the Act. The intention of the l.e 
islature is quite evident. It is to enable compensation to h 
assessed after an appeal in which it has been held that the 
plaintiff is not entitled to recover at common law, and to nar 
row the right to assess to the case where there has been an un­
successful appeal by a plaintiff from a judgment dismissing I he 
plaintiff's action at common law, would be to confine the right 
to the case where there would be less merit in the application. 
The wording ‘‘unsuccessful appeal” may well be extendid to 
include an appeal in which the plaintiff has not succeeded m 
establishing his right to recover damages at common law and 
include any such appeal. That must have been the intention 
of the Legislature. Had the Legislature intended to limit the 
application of the section to a case where a plaintiff appealed 
from a judgment dismissing his claim, and hie appeal was dis 
missed, it would have been very easy to so express it. As th 
section stands, the language used is far from satisfactory, but 
the intention is clear to permit an award to be made in favour
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of a plaintiff who has been unsuccessful in a common law action 
even after appeal.

I award the plaintiff $2,000 as compensation under the Work 
men’s Compensation Act. It was urged that I should deduct 
therefrom the costs caused by the plaintiff bringing his action 
independently of this Act, including the costs of the appeal. 
The statutory provision is that the Judge “shall be at liberty to 
deduct from such compensation all or part of these costs” In 
this case, the plaint iff had one leg removed in the accident ; he 
is without any means of support, and I cannot bring myself 
to the view that this is a case where these costs should be de­
ducted from the sum awarded, lie is a young man and the 
sum awarded will not do much more than keep up an artificial 
limb, with the aid of which he may be enabled to secure some 
employment to keep himself and his family. There will be no 
costs of the application.

Judgment for plaintiff.

MH’ABK v. LK1SH.
Saskatchewan King's Bench, Bigelow, J. February 2, 1922.

Liens ( § VI—2a) — Thresher's lien—Garnishment—Attach­
ment of debts—K.S.8. 1920, ch. 59, sec. 12—Establishing right to 
lien—Indulgence of Court—Costs.) — Appeal from an order of 
the Master in Chambers, ordering certain money paid into Court 
to be paid out to the plaintiff under his thresher’s lien. 
Affirmed.

J. J. Stapleton, for Abromovitch, appellant.
G. IV. Thorn, for McCabe, respondent.
Bigelow, J.:—The plaintiff threshed defendants grain in 

the fall of 1921. There is no evidence of the date of comple­
tion of the threshing, but it was within a few days of the date 
the defendant placed the grain in the elevator at Bethune. The 
first load was so placed on October 6, and the last load on 
October 12. The grain at that time was stored in defendant’s 
name, and was not sold until October 29. On October 13 the 
plaintiff served a written notice on the defendant that he claim­
ed a lien for his threshing and that he intended to take a 
sufficient quantity of the grain to secure payment of his ac­
count,—$520. Neither the document so served, nor a copy there­
of, was put in evidence, and the only evidence we have of the 
contents of that document is the plaintiff’s statement in his 
affidavit that he gave such written notice. It would be more 
satisfactory to have a copy of that notice in evidence where the 
validity of the lien is in question. On the evidence of the 
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plaintiff and James Rowand, the manr: er of the elevator, 1 
find with some hesitation that the written notice was given, and 
that the contents of the notice complied with the Act. Tin- 
Thresher’a Lien Act, R.S.8. 1920, ch. 208.

On the same date, October 13, the plaintiff verbally notified 
the manager of the elevator that he had served the written 
notice on the defendant and that he claimed his lien for $520 on 
the grain in question. The defendant was present at the time, 
and admitted to Rowand that plaintiff was entitled to his lien 
on the grain, and arrangements were made between the three 
of them that the elevator company would pay the plaintiff out 
of the proceeds of the grain.

For some reason which I do not understand the plaintiff 
issued a writ against the defendant on October 14 for the said 
claim of $520 and issued a garnishee summons against the el­
evator company which was served on the elevator company on 
October 17, 1921. The grain at that time had not been sold 
but was later purchased by the elevator company from the d<- 
fendant on October 29, 1921.

On November 16, the elevator company paid into Court in 
this action $24.50, and, on November 23 they paid in $534.1 i. 
in all $558.63.

On November 19, 1921, one Abramovitch began an action 
against the defendant in the District Court for $364.65, and 
recovered judgment therein on December 10, 1921 for $394.80.

On November 19, 1921, Abramovitch issued a garnishee sum­
mons in his action and served the elevator company with the 
same.

On November 21, 1921, plaintiff recovered judgment against 
the defendant for $520 debt and his costs.

I find on the file handed to me a notice as follows:—
“I, Matthew L. McCabe, of Bethune in the Province of 

Saskatchewan , do hereby make claim to the sum of $520 which 
amount has been p lid into this Honourable Court under and 
by virtue of niv claim for threshing the grain crop of the above 
named defendant Harold Leish in the season of 1921, my ac 
count being as follows 52 hours threshing at $10 per hour. 
$520.

This claim is filed under an Act respecting Threshers’ Liens, 
being ch. 208 of the Revised Statutes of the Province of Saskat 
chewan.

Dated at Bethune, Saskatchewan, this 3rd dav of Decem­
ber, A.D. 1921.

(Sgd.) George W. Thorn. (Sgd.) M. L. McCabe.
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The signature to this notice is not verified, nor is the filing 
stamp of the Court on it, and I do not know how it comes be­
fore me.

On December 20, 1921, the plaintiff launched this application 
before the Master in Chambers claiming the money in Court 
under the thresher’s lien.

The plaintiff’s right is contested by Abramovitch who claims 
that he is entitled to enough of the money in question to pay 
his judgment on account of his garnishee summons served No­
vember 19.

On December 29, 1921, the plaintiff’s solicitor notified the 
solicitor for Abramovitch that plaintiff withdrew his claim un­
der his garnishee. I suppose this was because the wheat not 
being sold at the time of the plaintiff’s garnishee, there was 
no debt due by the garnishee, and nothing to attach, the garn­
ishee summons was irregular. The Master ordered the money 
to be paid out to the plaintiff under his thresher’s lien, and 
from that judgment Abramovitch appeals.

It is first contended that the plaintiff, having abandoned his 
claim under the garnishee summons, has no right under any 
other claim to the monies in Court.

Section 12 of the Attachment of Debts Act, R.S.S. 1920, ch. 
59, is as follows :—

“Whenever it is suggested by the garnishee, or any person 
claiming to be interested, that the debt attached belongs to 
some third person or that any third person has a lien or charge 
upon it, the court or a judge may order such third person or 
any other person to appear and state the nature and particulars 
of his claim upon such debt.”

Then para. 13 provides the procedure for determining the 
claim and gives authority to the judge to make such order as 
he thinks fit.

It will be observed that the Court or Judge may order such 
third person or any other person to appear and state the nature 
and particulars of his claim. I think the words “any other 
person” are wide enough to include the plaintiff. I can see no 
reason for excluding the plaintiff under such a general phrase 
as that.

Then it is contended that the plaintiff waived his right to 
a lien when he took the garnishee proceedings. A waiver must 
be clear and distinct. I cannot find any evidence of an inten­
tion to waive. I do not think that the garnishee proceedings 
which turned out to be irregular would be a waiver. Although 
the issue of the writ and garnishee summons was a useless 
expense, a creditor is entitled to pursue all his remedies at the
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same time, and beginning one proceeding would not, in in 
opinion, be a waiver of the other.

Then it is contended that the plaintiff has not established lii> 
right to the lien.

Section 2 of the Threshers' Lien Act is in part as follows:
“Every person who threshes or causes to be threshed grain 

of any kind for another person at or for a fixed price or rate 
of remuneration and who has complied with the provisions of 
The Noxious Weeds Act regarding threshing machines shall 
from the date of the commencement of such threshing until 
sixty days after the completion of the same have a lien upon 
such grain for the purpose of securing payment of the said 
price or remuneration and may after having given to the own 
er of the grain at least twenty-four hours' written notice of 
his intention so to do take a sufficient quantity of such grain 
to secure payment of the .said price or remuneration” etc.

It is important to establish that the grain was threshed at 
or for a fixed price or rate of remuneration. Bell v. Cross, 
(1917), 36 D.L.R. 459, 10 S.L.R. 286. A claim on a quantum 
meruit would not be sufficient.

The affidavit of the plaintiff supporting his lien is as fol 
lows:—

“That I threshed the crop of the said defendant herein 
Harold Lcish in the fall of 1921 and my account for the said 
threshing was $520, being made up of 52 hours at $10 per hour. "

This is not evidence that the threshing was done at a fixed 
price or rate of remuneration, but only evidence as to how 
the account was made up. What is sworn to in the plaintiff's 
affidavit is quite consistent with a claim on a quantum meruit. 
For this reason, I do not think the plaintiff has proved his 
right to a lien, but as this point was not taken by counsel 
and as it would be making the client suffer for what is perhaps 
a mistake of the solicitor, I would allow the plaintiff to file 
a further affidavit if he can prove that he has threshed for tin- 
defendant at or for a fixed price or rate of remuneration. In 
granting this indulgence, I have considered the evidence of 
Rowand that the defendant acknowledged the lien.

Then it is contended that the lien is only good for sixty day* 
and that the plaintiff has lost his lien because he did nothin 
from October 13 until December 20.

On October 13—which was within the 60 days of the comple­
tion of the threshing—the plaintiff served the written notice on 
defendant that he intended to take a sufficient quantity of the 
grain to secure payment of his account. The grain was then 
in the elevator, and the plaintiff and the defendant went t<
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get her to the elevator manager and notified him of the lien and 
it was arranged between the three of them that the grain 
should be sold by the Elevator Company and the plaintiff’s 
lien paid out of the proceeds.

In my opinion, what was done on that occasion was equi­
valent to taking a sufficient quantity of the grain to secure 
payment of the price. See judgment of MacDonald, J. in Re 
Smith; ex parte Vancise (1921), 63 D.L.R. 359 at p. 362. He 
says

“I am further of opinion that the lien of the thresher fol­
lows and binds the proceeds in the hands of the elevator man 
Mr. Nicks or in the hands of the assignee so long as such pro­
ceeds can be properly identified.” (See cases there cited).

Having taken the grain within 60 days, does he lose his lien 
because he did not apply to get his money until aCer the 60 
days? I think not.

Section 2 of the Act {supra) provides:—
‘‘The person performing such work of threshing or procuring 

the same to be done shall be deemed a purchaser for value of 
the grain which he takes by virtue of this Act.”

And sec. 4 of the Act provides that the thresher may store 
the grain in an elevator and after 5 days sell the same.

If Mr. Stapleton’s contention is correct he would have to 
sell and realize his money within the 60 days. I do not think 
any such limitation was intended by the Act. If there was no 
taking of the grain within the 60 days the lien would be lost, 
but, having taken it within the 60 days, he is by the Act deem­
ed a purchaser for value and may sell it after the expiration 
of the said time. It is perhaps not necessary for me to go as 
far as this, as, in this case, the elevator company sold the grain 
within the 60 days, and paid the money into Court, and the 
complaint made is that the plaintiff did not apply to get his 
money until after the expiration of the 60 days. At the time 
of the payment into Court the money to the extent of the plain­
tiff’s claim belonged to him, and, in my opinion, it would not 
matter when he applied to get the same.

The appeal is dismissed and the order of the Master con­
firmed, directing payment out of Court to the plaintiff the sum 
of $520 the balance of the money to be paid to the credit of 
the action in the District Court,—Abramovitch v. the Defend­
ant.

This order is only to go on the plaintiff filing within 10 days 
an affidavit that he threshed for the defendant at or for a 
fixed price or rate of remuneration. If such affidavit is not filed, 
Mr. Stapleton may apply to me for another order.
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As the plaintiff only succeeds in this application because of 
the indulgence I am allowing him of filing a further affidavit, 
he will not have the costs of this appeal. If Mr. Stapleton had 
raised the point in question I would have allowed him the costs 
of the appeal, but, as he did not, there will be no costs of the 
appeal to either party.

Jndgrncnt accord ingly.

EVANS v. HAMILTON.
Saskatchewan King's Bench, Bigelow, J. March, 15, 192,2.

Contracts (§IE—89)— Sale and purchase of land—Contract 
to rcconvcy — Option agreement — Construction.] — Action 
to recover under an agreement whereby defendant agreed under 
certain circumstances to pay back all moneys paid for property 
purchased and take the property off the purchaser’s hands.

C. E. Gregory, K.C. and F. C. Kent, for plaintiffs.
IV'. F. Dunn, for defendant.
Bigelow, J. On December 19,1911, defendant sold to plain­

tiffs 3 lots in Moose Jaw for $325 each, and defendant entered 
into the following agreement:—

“St. John, N.B., Dec. 19, 1911. 
Geo. II. Evans & W. Russell Evans,

St. John, N. B.
Gentlemen :

In consideration of your purchasing three (3) lots, each 25 
ft. x 125 ft., on Lynbrook Heights, in the city of Moose Jaw, 
between Laurier and McDonald Sts. on Connaught Ave. Nos. 
14, 15 and 16, block 23, at $325 each. I hereby agree that in 
the event of your desiring to sell one lot or more for any reason 
after six months from this date I will, upon one month’s no­
tice, pay you back all moneys paid by you for the said lots wit It 
interest at 10% per annum, and take the said lot or lots entirely 
off your hands.

The lots are all guaranteed high and dry and level, and good 
building lots in every way, and good value for the money at 
present ruling prices, the building is going up in their direc­
tion, and lots should raise rapidly in value;

(Sgd.) A. E. Hamilton.”
In February 1921 the plaintiffs duly notified defendant that 

they desired to sell to the defendant all of the three lots and 
demanded their money, with interest, which defendant refused 
to pay. This action is to recover the said amount.

The defence is set up that this is only an offer which would 
have to be accepted within a reasonable time to be binding on
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defendant. There can be no dispute about the law cited by 
defendant that when no time is specified in an offer, a rea­
sonable time is implied, and where the article in question is of 
a fluctuating nature (such as the land was in this case) the 
time for acceptance must be short, and the offer remains open 
only for a short time, 9 Cyc. ‘266; Manning v. Carrique (1915), 
25 D.L.R. 840, 34 O.L.R. 453.

Dut I cannot agree with the defendant's contention that this 
was an offer. If it was an offer only, it could be revoked at 
any time before acceptance. 7 Hals. para. 718. I do not think 
it can be said that this agreement could be revoked. It seems 
to me a definite agreement as distinguished from an offer, be­
ing part of the consideration for the purchase. It is true that 
the defendant was to be liable only in a certain event; viz. 
“in the event of the plaintiff desiring to sell for any reason 
after six months from this date.” The agreement does seem 
a hard one, especially at this late date, but, where parties make 
foolish agreements, the Court cannot make a new contract for 
them.

The defendant also contends that plaintiff has lost his remedy 
through his long delay. No Statute of Limitations is plead­
ed, and it seems to me that plaintiff’s rights should only be 
limited by a statute. lie Baker; Collins v. Rhodes (1881), 
20 Ch. D. 230, 51 L.J. (Ch.) 315, 30 W.R. 858.

The plaintiff will have judgment for $975, and interest at 
10% per annum from December 19, 1911, and costs.

Judgment for plaintiff.

REPKTA v. NHVMHKI.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, Turgcon and 

McKay, JJjL. March 6, 1922.
Wills (§IIIA—75 )—Special clause—Construction—Lands 

charged with maintenance of children.]— Appeal from the deci­
sion of the trial Judge on an application for the interpretation 
of a will.

//. E. Sampson, K.C., for John Shumski.
T. I). Brown, K.C., for estate of Annie Répéta.
II. Fisher, for Official Guardian.
The judgment was delivered by
Turgeon, J.A.:—The question before the Court in this ap 

peal is the interpretation of the following clause in the last 
will and testament of Michael Répéta, deceased:—

“I give, devise and bequeath all my real and personal es­
tate of which I may die possessed in the manner following that 
is to say,

Sask.
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One half interest in the south east quarter of see. 28 tp. 13, 

r. 5, west of second meridian known as the homestead to my 
beloved wife Annie; and the other half interest to my daughter 
Pazia, wife of John Shumski. My half interest in the n. e. 
Quarter of sec. 24, tp. 13, r. 5, west of 2nd meridian to my be­
loved wife Annie, and all stock and machinery of which 1 am 
possessed to be divided equally between my wife Annie and 
daughter Pazia. All of my other children, Mary, Annie and 
John must be kept and provided for and the expense—to be 
equally divided between their mother and sister Pazia.”

Upon an application made to him in Chambers, MacDonald. 
J. held, (1) that the lands described in the foregoing clause of 
the will are charged with the maintenance of the children Mary, 
Annie and John, and (2), that each of the said children is en­
titled to such maintenance as long as the same may be neces­
sary, both before and after attaining the age of 21 years. He 
made the following order respecting the land

‘‘The executor and executrix should not transfer the land 
to the devisees without requiring from them concurrently a 
registrable instrument executed by the devisees charging the 
land with the maintenance of said children, or issuing a regis­
trable declaratory order declaring such charge. I have declar­
ed the charge so such order may issue.”

In my opinion the Judge was right in his ruling upon both 
questions.

In the Ontario case of Robson v. Jardine ( (1875), 22 Gr. 
420) Blake, V. C. at p. 424, laid down the following rule, which 
I think is properly dedueible from the many authorities cited 
by him:—

“I think the cases warrant the conclusion that, where a tes­
tator gives real estate to one, whom he directs to pay a legatee 
named in the will a sum of money, and the devisee accepts the 
devise, he takes the premises on the condition that he pays the 
legatee ; and the land is in his hands subject to this burden, and 
liable for the fulfilment of this obligation.”

I may refer also to the decision of Wet more, J. in Re Me- 
Vicar, reported in 1906, 6 Terr. L.R. 363.

I think also, upon the authorities, that a charge in a will for 
the maintenance of children does not cease upon the children 
attaining the age of 21 years, unless the intention of the testa­
tor that such maintenance should so cease is made clear by the 
terms of the will. (Scott v. Key (1865), 35 Beav. 291, 55 E.R. 
907, 13 W.R. 1030; Booth v. Booth, 63 L.J. (Ch.) 560, [18941 
2 Ch. 282, 42 W.R. 613).
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In the circumstances of the case I think that the learned 
judge in dumber» made the proper order against the land in 
question, and that such order should be allowed to stand, {lie 
Cast Estate (1914), 19 D.L.R. 190).

In my opinion the appeal should be dismissed and all the 
costs of the appeal should be paid by the appellant John 
tShumski.

Appeal dismissed.

THOKKHOX v. ZI MWALT.
Saskatchewan King's Bench, Taylor, J. February 20, 1922.

Mechanics’ Liens (§11—8)—Agreement for sale of land on 
crop payments—Purchaser in possession—Material supplied and 
used in erection of buildings—Privity and consent of vendor— 
Abandonment of land by purchaser — Priority of lien for 
materials to claim of vendor for unpaid purchase money.] — 
Action by vendor to foreclose an agreement for the sale of land.

C. E. Bothwell, for plaintiff.
A. McWilliams, for claimant.
Taylor, J.:—This is a vendor’s action to foreclose an agree­

ment for sale. Defence was entered by one defendant only, 
the Beaver Lumber Co. Ltd. and in its defence it is set up that 
they supplied material to Zumwalt, the purchaser under agree­
ment for sale, used in the erection of buildings upon the land 
in question ; that this was supplied with the privity or consent 
and for the direct benefit of the plaintiff, and that, therefore, 
they are entitled to a lien upon the lands in question in prior­
ity to the claim of the vendor for balance of unpaid purchase 
money. The apreement for sale was made in 1917, and the 
purchaser has since abandoned the land.

The purchaser was given immediate possession, although he 
paid only $40 down. The balance of the consideration, $7,000 
was to be repaid in half crop payments. The agreement con­
tained a further proviso in these words:—

“Agreed that the party of the second part shall in the year 
1917 put up a set of fairly good farm buildings on said land, 
provided it be not a crop failure the said year.”

It was contended that as the purchaser had some crop in 
1917 there was not an absolute crop failure and from this 
proviso it should be found the buildings were erected with the 
privity and consent of the plaintiff vendor, in the meaning in 
which the words are used in the Mechanics’ Lien Act, R.8.S. 
1909, ch. 150, and the lumber company so supplying material 
used in the erection of ihe buildings was entitled to a lien lin­
ger the Act on the vent or’s interest in the land.
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The purchaser had 90 acres in crop in 1917, part of which 
yielded only two bushels to the acre in flax, and the balance 
yielded a little better owing to there being a volunteer crop of 
wheat on it as well. In all, it yielded only about 550 bushel* 
mixed wheat and flax. It seems to me that Is a practical crop 
failure. It would not repay the cost of production.

The vendor was not in any way consulted in regard to the 
erection of the buildings. The material for which the Beaver 
Lumber Co. claim a lien was sold and delivered to the purchas­
er without reference to the plaintiff.

Two separate claims of lien were filed; one on January 18, 
1918, in which the company claims a lien upon the estate of 
the Hudson Bay Co. in the land; the second claim on January 
22, 1919, in which the lumber company claim a lien upon tlie 
estate of E. A. Zumwalt therein. Neither document suggests 
any claim of lien upon the interest of the plaintiff in this a- 
tion; and, no proceedings having been taken thereon in all this 
time to realise the lien, in my opinion neither of these alleged 
claims sufficiently set up a claim upon the interest of the vendor 
Edward Thoveson. On these facts the decision of the Court en 
banc in Northern Plumbing d; Heating Co. v. Greene (1916 i. 
27 D.L.R. 410, is decisive against the lien claimants.

On the other ground, that the provision in the agreement 
was sufficient to enable the lien claimants to charge the interest 
of the vendor in the lands, Orr v. Robertson (1915), 23 D.L.R. 
17, 34 O.L.R. 147, was cited. At first blush this case does give 
some support to the contention, but the judgment, which was 
given for the Appellate Division in Ontario by Riddell, J. is 
explained by him and the report corrected in Marshall Brick 
Co. v. Irving (1916), 28 D.L.R. 464, 35 O.L.R. 542. The facts 
in this latter case more strongly support the lien claimants 
than those in the case at Bar, and it was held that the vendor’s 
interest could not be charged. The decision was affirmed under 
the name of Marshall Brick Co. v. York Farmers’ Colonization 
Co., in (1917), 36 D.L.R. 420, 54 Can. 8.C.R. 569, in which 
Anglin, J. states, at p. 427:—“after carefully reading all the 
authorities cited I accept ns settled law the view enunciated in 
Graham v. Williams, 8 O.R. 478; 9 O.R. 458 and approved in 
Gearing v. Robinson, 27 A.R. (Ont.) 364 at 371, that privity 
and consent involves something in the nature of a direct deal 
ing between the contractors and the persons whose interest is 
sought to be charged .... Mere knowledge of, or mere 
consent to, the work being done is not sufficient.”

If further authority were required reference might be made 
to Flack v. Jeffrey (1895), 10 Man. L.R. 514; lloffstrom v.
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Stanley (1902), 14 Man. L.R. 227, and Anderson v. Godsal 
(1900), 7 B.C.R. 404.

An argument was advanced that the words “privity and con­
sent ’’ used in the judgment of Anglin, J. supra, should be con­
strued differently from “privity or consent” used in the 
Saskatchewan Act. The wording under consideration in Gear­
ing v. Robinson (1900), 27 A.U. (Ont.) 364 referred to by 
Anglin, J. was “privity or consent.” To adopt the language 
of Boyd, C. in Graham v. Williams (1884), 8 O.lt. 478, which 
has been accepted as the guiding principle, the Act intends a 
dealing of some kind between the contractor and the owner 
resulting in a contract, express or implied ; and, in the absence 
of such a dealing between the vendor of the land and the ven­
dor of the materials sold for use in the construction of the 
buildings on the land that therefrom a contract express or im­
plied can be found as a fact, the lien given by supplying ma­
terial is limited to the estate of the purchaser in the land and 
cannot be maintained as a charge upon the interest of the ven­
dor of the land.

I did not understand from counsel for the lien claimants that 
in the event of it being held that any claim of lien they might 
establish is subsequent to the vendor’s claim for unpaid pur­
chase money, that they desire to redeem. Their defence sets 
up no such plea, and it would appear that the order for can­
cellation of the contract and barring the interest of any person 
claiming through or under Zumwalt is sufficient to bar the in­
terest of these lien claimants. Leave will be given, however, 
to the parties to apply if deemed advisable to a Judge in cham­
bers or the Local Master for further directions.

In the issue tried before me the Beaver Lumber Co. fails; 
their claim to priority is dismissed with costs on the King’s 
Bench low scale.

Judymcnt accordingly.

MeVHKItHOX v. BAILEY.
Saskatchewan King's Bench, Taylor, J. February 23, 1922.

Liens (§1—2)—Seed Grain—Supply of to purchaser under 
crop payment sale—Consent of owner—Special conditions— 
Municipalities Seed Grain Act, Sask. 1917 — Cancellation of 
agreement—Rights of partie».] — Action for cancellation of an 
agreement for the sale and purchase of land on a crop payment 
plan, claim of municipality that land charged with the price of 
seed grain.
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D. Buckleg, K.C., for plaintiff.
C. E. Bothwell, for defendant Bailey.
J. E. Fr\e*en, for defendant R. M. of Cl in worth.
Taylor, J. This action was brought for cancellation of an 

agreement made by the plaintiff with the defendant Bailey 
on July 12, 1917, for the sale and purchase on the half-crop 
payment plan of certain lands therein named. In April, 1919, 
the defendant, the Rur. Mun. of Clin worth No. 230, advanced 
to Bailey seed grain of the value of $289.22, and there is still 
a balance due them therefor of $136.93, with interest on $128.37 
at 8% per annum from September 1, 1920. Caveat was tiled 
under the Municipalities’ Seed Grain Act, 1917, ch. 47, 2nd 
sess. and this municipality made a party defendant by reason 
thereof.

The municipality claims that by reason of the supply of the 
seed grain which was sown on the said land that it has a charge 
thereon in priority to any claim of the plaintiff, as it is alleged 
that the seed grain was supplied with the approval of the plain 
tiff. The facts and documents have all been admitted. All 
other questions in the action have been disposed of, leaving only 
this claim of this defendant to be dealt with.

On January 1, 1919, Bailey applied to the municipality for 
seed grain. On January 8, the plaintiff was advised in writing 
that this application had been made, and as follows:—

“Now under the Seed Grain Act we cannot advance him an;, 
thing without your permission but if you will send us authority 
properly attested the council will help on the usual conditions. 
Seed grain liens and notes on demand and caveats will be filed, 
t

No answer to this was put in evidence. On February 6 a 
second letter was written the plaintiff by the municipality:— 

“We are still without your consent for the supply of seed 
for this land. Now this man has shown the Board that it is 
morally impossible for him to finance this deal, and the Hudson 
Bay are giving their consent. It is not you that will have to 
repay it, it is your tenant, so not as to hold him up send along 
your letter to help things along.’*

On March 16, 1919, the plaintiff sent to the municipality a 
letter in the following words:—

“Please supply Edward Bailey with seed grain for north 
half 36-22-23, west 3rd, as follows, viz: wheat 65 bushels, oats 
35 bushels, flax 30 bushels. Please secure payment against his 
half of grain yield only and oblige. (Hignetl) Alex. McPher­
son.”
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It will be noted that this letter docs not purport to be writ­
ten as an answer to the letter of February 6, 1919, nor does 
the admission of facts state that no other communication pawed 
between the parties. That can only be inferred from the fact 
that no others have been put in evidence.

The claim of the defendant to priority is based upon the 
Municipalities Seed Grain Act of 1917, the Act in force at the 
time the grain was supplied. The amendment made in ch. 40 
of 1920, assented to December 15, 1920, directed to operate re­
trospectively and apply to charges theretofore as well as to 
charges thereafter created, provided that nothing therein con­
tained should affect the rights of any parties in an action or 
other proceeding then pending, and as this action was com­
menced in November, 1920, that amendment would not apply, 
as it was then a pending action.

Sub-section 2 of sec. 16 of the Municipalité Seed Grain 
Act 1917, provided,

“No application for seed grain by a tenant or occupant who 
is not the owner of the land shall be granted unless the ap­
plication is approved in writing by the registered owner of the 
land.”

It is admitted that the plaintiff was the registered owner of 
the land, and the Court of Appeal has recently decided in 
Shcbley v. Iiur. Mini, of Mervin (1922), 63 D.L.R. 632, that 
a purchaser of land in the position of the purchaser in this 
action is not an owner within the meaning of this subsection. 
It will be noted, however, that the provision of the statute does 
not require from the registered owner anything more than a 
written approval. It does not in terms require that he should 
undertake that his interest in the land should be bound, or do 
more than approve of the action of the municipality in furn­
ishing the seed grain to the occupant. Section 15 of the 1917 
enactment provided that any sum owing to the municipality 
for seed grain advanced should be a charge upon the land 
upon which such seed grain was intended to be sowed.

What will constitute an approval in writing by the vendor? 
The seed is not to be supplied by him, but to the occupant of 
the land to whom he is in no way bound to supply seed, who is 
undertaking to procure it on his own credit and responsibility. 
Now it is contended that if the municipality supplied the seed 
with the approval of the vendor the cost thereof becomes a 
charge upon the vendor’s interest in the land from which it 
follows that it is supplied, not on the purchaser’s credit only 
but on the security furnished by the vendor. It is analogous 
to the act of the agent binding his principal's interest in the

Saak.
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land, and the approval closely resembles ratification. It is us­
ed, it seems to me, in the same meaning as the word was used 
in Davis v. Corporation of Leicester, (1894] 2 Ch. 208, 63 L..I. 
(Ch.) 440, 42 W.R. 610. There, the right of the defendant cor­
poration to sell certain lands was conditioned on the approval 
of the Treasury. Lots had been offered for sale under a scheme 
involving building restrictions. The restrictive conditions were 
not brought to the notice of the Treasury when its approval 
was sought and given to the sale, and it was held that the 
purchaser could not enforce these conditions. It was argued 
that the Treasury had constructive notice of the conditions, and 
I quote from Kay, L.J., at p. 234, language which seems up 
propriété to the statute under consideration

“But 1 never yet heard that the doctrine of constructive 
notice had been pushed so far as to say that when a body in 
the position of the Treasury in this case had such constructive 
notice, they must Ihî taken to have approved of that of which 
they had constructive notice. I should have thought that the 
doctrine which has always been observed in cases of election, 
waiver, and the like, viz: that in order to fix a person with 
election or with waiver of a right it must be made out that In- 
had full knowledge of all the facts and of his rights, would 
apply a fortiori to a case of this kind. Before you can pos 
sibly fix the Treasury with approval of this building scheme, 
you must shew that the Treasury had not merely constructive 
notice of it, but that they had full knowledge of it, and deliber 
ately and intentionally signified their approval of it.”

In my opinion, it cannot be said from the correspondence put 
in evidence in this action that the plaintiff had full knowledge 
of the proposed arrangement to furnish seed grain to his pur 
chaser ; of an arrangement that not only was the purchaser’s 
interest in the land to be charged, but also that the plaintiff’s 
interest should likewise be charged with the purchase price, and 
with full knowledge of this arrangement deliberately and in­
tentionally signified his approval thereof in writing.

In the letter of February 6, 1919, sent by the municipality 
to the plaintiff, they do not ask for his approval of any such 
arrangement. They ask his consent to the supply of the seed 
for the land, but there was added : “It is not you that will 
have to repay it, it is your tenant.”* And whilst the first part 
of the plaintiff's letter to the representatives of the municipal 
ity, on March 16, 1919, is an absolute request to supply Bailey 
with this seed grain, it is coupled with the request to “seenre­
payment against his half of grain yield only,” and I cannot 
follow the argument that this letter can be construed into an
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approval of an arrangement to supply the purchaser Dailey 
with grain, the price thereof to be charged against the vendor’s 
interest in the land.

The claim of the rural municipality for personal judgment 
against the plaintiff McPherson, and to have it declared that 
for the balance due for seed grain they are entitled to a charge 
on the plaintiff's interest in the land, must be dismissed. Their 
charge is limited to the interest of Dailey therein. It was not 
suggested that the rural municipality desired in the event of 
their claim to priority being dismissed to redeem the land, and 
I take it from the way in which the facts are stated that no 
such claim is advanced.

The defence of the rural municipality setting up claim to 
priority, and its counterclaim, will, as against the plaintiff, Ik* 
dismissed with costs. As against the defendant Dailey, the 
rural municipality will have judgment for *136.93, with in­
terest on *128.37 at 8% per annum from September 1, 1920 
until this date, with costs of entering default judgment for the 
said sum on the scale appropriate to the said amount in a Dis­
trict Court action therefor. He did not appear in the action 
or on the counterclaim, and counsel appearing for him did not 
ask for any costs.

Judgment accordingly.

OIMtNNKLL v. CANADIAN NATIONAL H.\II,\V.\Y8.
Baskatchcu-an Court of Appeal, Haultain, CJ.B., Lamont, Turgcon 

and McKay, JJ.A. December I). 1921.
Estoppel (§IIC—36) —Master and servant — Action for 

damages for personal injuries — Action dismissed — Damages 
assessed under Workmen’s Compensation Act, li.S.S. 1920, ch. 
210—Effect of on right of appeal from dismissal of action.] — 
Application to quash an appeal. Application granted.

T. A. Lynd, for appellant.
A. M. McIntyre, for respondent.
The judgment of the Court was delivered by
Havltain, CJJL:—The application to quash the appeal 

should be granted.
The notes of the proceedings at the trial shew quite clearly 

that, on the dismissal of the action, counsel for the plaintiff 
asked for assessment of compensation under the Workmen’s 
Compensation Act, lt.S.S. 1920, ch. 210. This application was 
granted, and compensation was assessed and awarded by the 
trial Judge at *2,000, with costs on the District Court scale, 
with the usual right to set off costs to the respondents.

Saak.

C.A.
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If there were any doubt from the official rej>orter’s notes as 
to what transpired at the trial, and I do not think that there 
is, the notes of the trial Judge are conclusive on the question, 
and they shew that assessment was asked for and compensation 
was awarded as above set out.

The ease, therefore, comes clearly within the decision in 
I)alrample v. C.P.R. (1920), 55 D.L.R. 166.13 S.L.R. 482, which 
followed the decision in Neale v. Electric <f Ordnance Accessor­
ies Co., (1906) 2 K.B. 558, 75 L.J. (K.B.) 974.

The notice of appeal should, therefore, be set aside and th«* 
appeal quashed. The respondent will have the right to set off 
the costs of the motion and of the appeal against the amount 
of compensation awirded.

Application granted.

DKANH r. OKU.
Saskatchewan Court of Appeal, Haultaln, CJ.S., Lamont, Turgeon 

and McKay, JJ.A. January 16, 1922.
Execvtorh and Administrators ( §11A —10)— Instructions to 

solicitors to advertise for tenders for real estate property—Mis­
take on part of solicitors as to instructions—Tender made to 
solicitors—Tender also made to one of executort—Unauthorised 
acceptance by solicitors of tender made to them —Validity of con­
tract.] — Appeal from the decision of a Judge in ('hambers upon 
an application for the opinion of the Court, made by one of the 
executors and trustees of an estate. Reversed.

J. F. Frame, K.C., for appellant.
F. F. Mac Derm id, for respondent.
The judgment of the Court was delivered by
Lamont, J.A.:—This is an appeal from the decision of a 

Judge in Chambers upon an application for the opinion, of the 
Court made by one of the executors and trustees of the late 
James Orr.

Under the will of the late James Orr, James Deans and J. 
F. Orr were appointed executors. They found they could not 
agree as to the manner in which the estate should be wound 
up. So great was the divergence of view, that on the argument 
before us both parties, through their counsel, agreed that the 
proper thing to do under the circumstances was to have a trust 
company administer the estate instead of the executors, and 
they both agreed to renounce their rights as executors and trus­
tees under the will in favour of the National Trust Co., which 
company had been appointed receivers by the order appealed 
t' 'in.
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They also agreed that the order should contain a provision 
directing the executors to pass their accounts and hand over the 
estate to the said company and to have title to the properties 
vested in it.

At the close of the argument two questions only were left 
for our determination:—(1) Was the acceptance by the solici­
tors of the executors of the tender of John Wier for $5,100, for 
lot 22, concession 16, township of Egremont, in the Province of 
Ontario, binding upon the executors, and had a valid contract 
been thereby constituted, and (2), What order under the cir­
cumstances should be made as to costs Î

On August 13, 1920, the plaintiff and defendant instructed 
Ferguson & Mac Derm id & Co. in writing to advertise in cer­
tain eastern papers for tenders for said lot 22. They supplied 
their solicitors with a form of tender to be used, which con­
tained the following clause:—

“Tenders to be forwarded not later than Sep. 30, to Fergu­
son & MacDermid, solicitors for the executors. Saskatoon, Saak, 
or to executors James Deans, Greenan, Sask. J. F. Orr, Mc­
Gee, Sask.”

The solicitors pursuant to these instructions inserted a no­
tice in the papers mentioned that tenders would be received by 
“the undersigned up to and including Sep. 30th” etc. The 
“undersigned” was the firm of solicitors. No mention was 
made in the advertisement that tenders might be forwarded to 
either of the executors. On September 13, John Weir wrote to 
the solicitors as follows: —

“In reply to your advertisement in the Mount Forest Con­
federate and Representative for the sale of lot number 22, con­
cession 16, Egremont township, I beg (subject to terms as to 
possession on being satisfactory) to offer the sum of five thous­
and one hundred dollars for same.

Your advertisement does not state the date when possession 
is to be given but I make this offer on the condition that I 
would get possession not later than April 1, 1921. I would 
also like to know the terms of payment but presume you would 
require a small payment down and the balance when possession 
would be given. I would be obliged if you would advise me as 
to terms and date of possession by return mail. Also please 
advise me if the purchaser will be allowed to do full plowing 
this year.”

This letter the solicitors received on Heptemlier 17, ami a 
copy thereof was immediately sent to each of the executors. On 
September 20, Deans replied as follows:—

46—63 D.L.S.

Sask.

C.A.
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“For the sale of lot 22 concession 16 Egremont Ont. Terms 
$500 cash with possession this fall when the crop is off; to go 
on and plough balance of payment cash, or soon after posses 
sion is given.’*

On September 23, the defendant Orr replied as follows:—
“Have consulted with Mr. Deans and we agree that possession 

would be given not later than Ap. 1 1921 or sooner if required. 
$500 cash payment balance when possession is given, purchase! 
would be allowed to do ploughing or any other improvements.

On September 20 one Wilson, the tenant of said lot 22, for 
warded a tender for $5,l(M) to J. F. Orr, and at the same time 
authorised him to increase the tender to an amount which would 
lie $1(M) above any other tender, but not to exceed $6,050. This 
tender was received by Orr on September 28, but being busy 
with his threshing operations, he did not notify either Deans 
or the solicitors that he had received it until October 26. In 
the meantime the solicitors, interpreting the acknowledgement 
from the executors as instructions to accept Wier’s offer, noti 
tied him that his tender had been accepted. On this bein',: 
made known to the defendant Orr he denied having agreed to 
such a course and forwarded to the solicitors Wilson’s tender.

In view of the fact that according to the instructions given, 
tenders might be forwarded to the solicitors or to either of the 
executors, which instructions the defendant Orr was entitled 
to assume ha') been carried out, I cannot find in his letter of 
September 23 anything that could be construed into an accep 
tance of Wier’s tender, or any instructions to the solicitors to 
accept it. As Orr hail reason to believe that he, as one of the 
executors, was the proper person under the advertisement to 
receive Wilson’s tender, there was no obligation upon him to 
immediately make it known to the solicitors. Under the cir­
cumstances. I do not think the solicitors had any authority to 
notify Weir that his tender had been accepted. There was 
therefore no binding acceptance of Wier’s tender, and, con 
sequent ly, no contract of sale.

As the whole trouble here seems to have arisen through a 
misinterpretation by the solicitors of their instructions, costs 
of both parties, both in the Court below and before us should 
be paid out of the estate.

The appeal should, therefore, be allowed, and the judgment 
below set aside and an order made in accordance with the 
agreement of the parties and this judgment.

Appeal allowed.
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GOEBEL >. CANADIAN BANK OF COMMERCE.
Saskatchewan Court of Appeal, Haultain, CJ.B., Lamont, Turgeon 

and McKay, JJ A. January 16, 19it.

Costs (§1—19)— Convention—Dismissal of action—Sole of 
goods after seizure not conducted as prescribed by statute— 
Defendant deprived of costs — Appeal — Discretion of trial 
Judge.] — Cross appeal by respondent on the question of costs 
in an action for the conversion of grain (1921), 61 D.L.R. 402. 
Cross appeal dismissed.

W. Wain, for appellant ; H. E. Ross, for respondent.
The judgment of the Court was delivered by
Haultain, CJ.8. This action was brought by the appel­

lant for the conversion of a quantity of oats. The action was 
dismissed by Brown, C.J.K.B., 1921, 61 D.L.R. 402, on the 
ground that the respondent bank had a right to the oats by 
virtue of a lien for advances for purchasing seed grain under 
the Bank Act, (Can.) eh. 9 of 1913 While he dismissed the 
appellant’s action, the Chief Justice did not allow the bank 
its costs of the action, on the ground that the sale of the oats 
after seizure under the lien was not conducted in the manner 
prescribed by the statute. The respondent has cross-appealed 
on the question of costs.

In my opinion, the discretion exercised in depriving the ap­
pellant of the costs of the action should not be interfered with. 
The provisions of the statute were not complied with in an 
important particular, and in depriving the appellant bank of 
its costs of action the Chief Justice has very properly empha­
sised the necessity for a strict compliance with the statutory 
provisions governing the exercise of an extraordinary right.

I would, therefore, dismiss the cross-appeal with costs to be 
set off against the respondent’s costs of appeal.

Cross-appeal dismissed.

Saek.

CUV
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