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- DOMINION LAW REPORTS

AN ABRIDGMENT OF COMPANY LAW OF CANADA
| By
H. H Doxawep, or Tie ToronTo Bar

COMPANIES GENERALLY

1) Advantages of Incorporation

2) Power of ereating Companies

3) Rights of Holding Land and effeet of Mortmain Acts ac
ording to recent decisions

£ Application of Dominion Companies Act

INCORPORATION

1) Letters Patent.  Application for to include

(a) The name of the company

h) The names of the applicants

(¢) The ohjeets of the company

(d) The nature of the company

(e) The capital stock and how it is divided

f) Special clanses

(g) The names of the provisional directors
(h) The head office of the company
21 Companies which may be incorporated under the Act

(a) Public companies

(h) Private companies

(¢) Companies without share capital

(d) Existing companies
}) Supplementary Letters Patent

(a) Changing the name.

(h) Extending the objeets of the company or

amending its charter,
(¢) Inereasing or decreasing the capital stock of
the company.
(4) Advertising the charter

: (5) Fees—schedule as laid down according to see. 24 of the

ORGANIZATION.
1) Formation of the company.
2) Prospectus and its requirements,
() Promoters and their liability,
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AXNOTATION (4) Directors, their powers, duties and liabilities
(a) Meetings
(h) Calls pe
ot i by
(5) Shares I
(6) Shareholders, their rights and liabilities .
(a Meetings ““
h) Voting )
7) Commencement of business :
CORPORATE EXISTENCE
1) Powers and duties of the company the
a) Corporate contracts b
2) By-laws
} Jorrowing, mortgages and debentures un
a) Bonds
b)) Debenture stock
¢) Floating charge
d) Registration
| Annual meetings and financial statements SO
5 Dividends
6) Auditors
7) Amnual returns la
TERMINATION OF CORPORATE EXISTENCE.
1) Forfeiture of charter
2) Winding-up under the Dominion Winding-Up Act
}) Proceedings under Bankruptey Aet -
— M
Vil

COMPANIES GENERALLY. an

(1) ADVANTAGES OF INCORPORATION,

By far the largest part of present-day business is carried o K1
by incorporated companies of limited liability, and this prove /,“"
the advantage of doing business in this manner as compared with 1
the old partnership

The company is a legal person and is distinet from its share iy
holders, the ownership of the undertaking and its assets arc &
vested in the organisation, as a legal entity and not in the the
shareholders, The company carries on business and the owner 8
ship of its property remains in the company no matter how its hy
shareholders may change or vary from time to time P

The members of a company, called its sharcholders, are liable Pl
to the publie or creditors of the company, only for the amount ba
they have agreed to pay to the capital fund of the company, and ]

their possible loss is limited to that extent :
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A company is managed by a Board of Directors, as a rule ANNorarion

people of business experience and sagacity who must be elected
by the shareholders. The business of the company is in their
hands and is conducted along well-defined lines requiring the
mature consideration of the affairs of the company at directors’
and shareholders” meetings, and necessarily complying with
certain  statutory provisions—restricting the organisation to
certain powers, and directing certain things to be done

A company has greater facilities than an individual as regards
the securing of capital and further wide powers of borrowing
being allowed by statute,

Briefly, the advantages of an incorporated company over an
unincorporated company or partnership are:

1) Limited liability of the investor. That is the amount of
his or her subseription to the capital fund of the company

2) The corporation exists until the termination or forfeiture
of its charter or until it is wound up. The changes in its por-
sonnel do not affect its power of carrying on husiness

}) The business methods are systematised. There is good

management and a restriction of powers by charter or hy hy
laws of the company passed by the directors and approved b

the shareholders.

2) POWER OF CREATING COMPANIES,

\ company may be incorporated under the Dominion Com-
panies Aet, or under any of the Provincial Companies Aets
Under sec. 92 of the British North America Aect, 1867, the Pro
vincial Legislatures have power to pass a Companies Act
authorising the formation of companies with provineial objects

and these companies must have a license from any other
Provinee in which they earry on business under the Extra Provin-
cial Corporations Act of that Provinee. Citizens Ins. Co. v.
Parsons (1881), 7 App. Cas. 96; C.P.R. v. Ottawa Fire Ins. Co
(1908), 39 Can, S.C.R. 405.

The Dominion ean incorporate a company with capacity to
carry on business throughout Canada and, as has been recently
decided in the Privy Council, a Provinee cannot **interfere with
the status and corporate capacity of a Dominion company in so
far as that status and capacity carries with it powers conferred
hy the Parliament of C'anada to carry on business in every part
of the Dominion.”” Before this decision and the John Driere
Plow case, a company incorporated under the Dominion Com

panies Aet, before doing business within a Province, had to
apply for and obtain a provineial license, and in defaunlt of doing
), became liable to a fine, and was incapable of suing in the
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Axvoration (‘ourts of the Provinee, John Deere Plow Co. v. Wharton, 18
D.L.R. 353 (annotated), [1915] A.C. 330.

(3) RIGHTS OF HOLDING LAND

But a company incorporated under the Dominion Companies
Act can be prevented from acquiring and holding land in a
Provinee until the requirements of a general Mortmain Aet
have been complied with, Great West Saddlery case and Con-
solidated Appeals, 58 D.L.R. 1, [1921] 2 A.C", 91

In February, 1921, this decision was handed down and stated

that it is within the competence of a Provineial Legislature to
enact a general Mortmain Aet, and this statute or any severable
provision in any other statute restricting the powers of corpora
tions incorporated outside the Provinee to acquire and hold
real estate within the Provinee, will over-ride see. 29 A of the
Dominion Companies Aet, which authorises a company incor
porated under the Aet to hold land anywhere in Canada

In the Province of Ontario there is a Mortmain Aet of General
Application, and according to the Great West Saddlery case, a
Dominion company is in no hetter position than any other com
pany desiring to hold or acquire land in the Provinee, and must
take out the license required hy the Aet before doing so

In the same case, it was held that the provisions referring to
mortmain in the statutes of Manitoba and Saskatchewan were
not severable from the other provisions of the statutes, and so
were held of no effect in these Provinees, as the statutes them
selves were ultra vires of the respective Legislatures. But at the
same time, the Privy Couneil held that it is within the power of
the other Provincial Legislatures to require all extra-provincial
companies to obtain a license under the Provincial Mortmain
Acts in order that they may acquire and hold land in the
Provinee

No doubt all other Provinces will follow this decision, and
pass a Mortmain Aet of general application, making it necessary
for a Dominion company to have to obtain a license in each
Province of the Dominion if it wishes to acquire or hold land
therein,

But it seems more advantageous to incorporate under the
Dominion Aect, especially if the business of the company is to
he carried on in more than one Province, and the question of
fees must be considered.  Again whether the company is doing
husiness throughout Canada or abroad, bheing incorporated
under the Dominion Aet unquestionably gives prestige to the

company.
On the other hand, should the applicants be desirous of form

the

of
un
any

An
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ing a company to do business within the limits of one Provine
only, there seems to be no doubt of the advisability of incorpora
tion in that Province,

Briefly, although the Provincial Companies Aets may confer

upon companies capacity to do business outside the limits of the
incorporating Provinee, (Bonanza v. The King, 26 D.L.R. 273
1916] 1 A.C. 566), power to exercise that capacity must he given

D

by extra-provineial authority, whereas in view of the recent de
cision the Dominion can confer power and capacity to carry on
husiness thronghout Canada, and any company desirons of doing
business in more than one Provinece or abroad, should, other
things being equal, seek incorporation under the Dominion Com
panies Act,

1 \PPLICATION OF THE DOMINION COMPANIES o1

Companies may be incorporated hy a Special Aect, Letter
Patent, or Memorandum of Association

T'he last method is in vogue in the Provinees of Nova Scotia
British Columbia, Saskatchewan and Alberta

Under the Dominion Aet and in the other provinees of Canada,
a company may be incorporated by special Aet or letters patent

It is only I”"“l'l" to deal with the Dominion Aet in this
article with an occasional reference to a provincial statute

The Aet is divided into five parts—the first of which applies
to the great majority of companies incorporated under the
statute, and is of greatest importance

Part one applies to all companies incorporated under it, all
companies incorporated under the Companies Act, R.S.C. 1886,
ch. 119, and all companies incorporated under the Companies
Act, 1902, RS.C, (1906), ch, 79, sec. 2, and amendments

Part two, sees. 121-122, applies to all companies incorporated
hy special Aet of the Dominion of Canada after June 22, 1869,

except railway companies, banks, loan or insurance companies

The special Aet constitutes the charter, the Aet is published
in the statutes, and is notice of the incorporation to all persons
dealing with the company.

The company is, of course, governed by this part, except where
the clauses of this part are expressly varied in its charter

When the special Aet confliets with this part, the intention
of the legislation must be carefully considered. Companies
under this part are subject to the doetrine of wltra vires and
any such Aets are null and void and eannot be ratified. See
Annotation on Estoppel, 36 D.L.R. 107.

- : . "
Part three applies to loan companies, but has in reality been

ANNOTATION
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Axxoratiox guperseded by the Loan Companies Aet, 1914, ¢h. 40, and now

only applies to companies incorporated hefore that date.

Part four applies to British loan companies incorporated
according to the laws of the Parliament of the United Kingdom
for the purpose of lending money,

Part five applies to British and foreign mining companies.

Under Dominion Companies Act, joint stock companies arve
generally incorporated by letters patent, and it is essential that
the petition be properly prepared.

The validity of the incorporation may be questioned if—

(1) The necessary number of incorporators having a proper
status as required by the Aet have not signed the petition.

(2) The purposes of the organisation are wholly outside the
Act under which incorporation has been sought,

(3) There is frand or misrepresentation in the application for
incorporation

(4) The purpose for which the company is formed is illegal.
La Banque D'Hochelaga v. Murray (1889), 15 App. Cas, 414,
Hardy v. Pickerel (1898), 29 Can. S.C.R. 211,

INCORPORATION.
(1) LETTERS PATENT

An applieation for letters patent is made by virtue of see. 7
of the Act.

Forms to be found in the schedule to the Act,

In making an application under part one of the Aet for
letters patent, the Petition, as it is ealled, must contain.

(a) The name of the company

(h) The names of the applicants or petitioners.

(¢) The objects of the proposed company.

(d) The nature of the company, ¢

(e) The capital stock and how it is divided.

(1) Special clauses,

(g) The names of the provisional directors,

(h) The head office.

(a) In applying for incorporation, it is advisable to write the
sceretary of state or the provincial seeretary as the ease may be,
submitting the proposed name, and asking if the same is un-
ohjectionable to the Department.

The Department has a complete list of the names of all com-
panies incorporated and will, on request, hold the name proposed
for a reasonable time for the use of the applicant, if it is not
objectionable or does not conflict with an existing corporation.

It is well known that the words ‘“‘Kings,”’ ‘‘Queens,”
“Crown,”” and such like, are objectionable unless the proposed
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company is to take over the business of an organisation having
the right to use any of these names before prohibition of the
same had been directed

The Department will find that any name conflicting with
the name of an existing company is objectionable, but see John
Palmer v, Palmer McLellan Shoe-Pack Co, (19017), 37 D.L.R.
201, (annotated, p. 234), 45 N.B.R. 8. If the applicant can shew
to the satisfaction of the Department that the company in ques
tion has been wound up, the proposed name will be reconsidered

In case of a contest respecting names, which companies ¢laim
are conflicting, the Department decides the same in a summary
manner, unless the matter involves serious questions of law,
when it will be referred to the Courts,

h) The names, occupations and places of residence of the
applicants must be set out in full, and the applicants should be of
the full age of 21 years

(¢) The proposed objects of the company and powers desired
are next set out

When a company is to be formed for the purpose of
acquiring an existing undertaking, a paragraph embodying this
purpose usually precedes the paragraph setting out the main
any
As a rule the main purpose or object of the « ompany is set out

purpose or ohject of the proposed comy

in the first paragraph and this paragraph controls the construe
tion of all that follow, and all other purposes or ohjects set out
in the succe

«ding paragraphs are merely an adjunet to the
primary ohject contained in the first paragraph, for the company
may not abandon its main purpose and carry out the secondary
ohjects only,

Under the Dominion Companies Aet, it is essential to set out
in full in the petition, the purposes and objects of the proposed
company. On the contrary in some of the Provinees the practice
is merely to set out one or two general ohjects in the petition,
owing to the fact that some of the Provincial Companies Aets,

e.g., Ontario Companies Act, R.S.0. (1914), ¢h. 178, see, 23
by ecertain of their provisions give very wide implied powers to
companies applying for incorporation under these statutes

The Courts have recently implied unlimited powers to in
corporated companies,

The Bonanza case (Bonanza Creek Gold Mining Co. v. The
King, 26 D.L.R. 273, [1916] 1 A.C. 566, decided that a com-
pany had the capacity of a natural person to carry on husiness
and following this decision, the Appellate Division of the Sup-
reme Court of Ontario, held that a company is unrestricted as
to the nature of the business it may carry on. Edwards v.
Blackmore (1918), 42 D.L.R. 280, 42 O.L.R. 105,

-1
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It is submitted that though the powers of the company may
be unlimited, the directors are bound by the objects and purposes
set out in the charter and cannot exceed the same or hind the
company without the authority of the shareholders; and if
stich were not the ease, there would be little use in setting out the
purposes and ohjects of the company in the charter, for although
the proposed shareholders might know the nature of the organ
isation in which they are investing their capital, they would
not know for what purposes such capital was to be used, if
there were no restriction whatever on the nature of the com-
pany’s business.

(d) Companies may have shares with or without par value, or
may be incorporated without share eapital.

The last-mentioned are created for charitable, patriotic or
similar purposes, as detailed in sec. 7 A, and cannot be carried
on for profit or gain.

Of the companies with share capital, there may be shares
with par value of $1.00 or any amount the applicants may
desire.  However, it is essential that all shares, both preference
and common, be of the one denomination. The usual par value
of shares in industrial corporations is $100, in mining corpora-
tions, $1.

A company having shares without par value has been author-
ised hy the Amending Act of 1917, ¢h. 25 (now sec. 7 B). Such
shares are usually sold at a rate fixed by the charter or hy a hy-
law of the company.

(e) The proposed amount of capital stock, the par value of the
shares, and the number of shares must be set out in the petition.

A memorandum of agreement or stock hook in duplicate must
he signed by each applicant under seal, shewing the amount of
stock taken out hy each applicant and the amount paid thereon,
and how paid must be shewn. It is always well to have applicants
pay cash in full for this stock forthwith.

The petition must be verified as to the sufficiency thereof
by affidavit or declaration of one of the petitioners, and each
signature must be witnessed, and it is also essential that the
witness subscribes his or her signature as witness to the signa-
tures on the memorandum of agreement and stock book, and
take the necessary affidavit of execution.

Capital may be raised hy—

(1) Bonds or dehentures,
(2) Preference shares.
(3) Common shares.

Authority to issue bonds or debentures should not appear

in the company’s charter. This is contrary to departmental
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practice, as express authority to issue such securities is given
hy see, 69 of the Act, and the procedure is laid down in that
section which governs the authorisation and issue of such bonds
and debentures

Preference shares have preferential rights over common
shares. The nature of such rights are many, and as a rule
certain restrictions are imposed on this class of shares.

Usually the preferences shares arve preferred as to dividends
and as to the distribution of assets in winding up or any other
division of the same. These shares do not as a rule carry
voting rights as long as the dividends thereon continue to he
paid, and may be (if provided for in the terms of the issue
redeemed out of accumulated profits, so reducing the capital of
the company

It is essential to study the peenliar characteristics of the
proposed company, in order to determine the exact nature and
particular kind of preference shares, which will be suitable
lhere are many provisions which may be made applicable to
preference shares, and the applicants may choose the nature
of the restrictions or benefits they desire to place on such
shares,

The issue of preference shares may be provided for in the
charter or by by-law,

If set out in the application, all terms of the issue must In
deseribed fully, as would be done should such shares be author
ised hy by-law.

Or, the directors may pass a by-law creating preferred shares,
and such by-law must be approved by three-quarters of the
sharcholder:

present at a meeting called for the purpose, and
which shareholders must represent at least two-thirds in value
of the stock of the company

It has been contended that 2/3 in value fixed by the statut
is to be computed upon the total amount which has been called
and paid, but this is not the correct meaning.

The measure of value of the stock for voting purposes is not
determined by what has been paid up. It seems to be clear that
the statute contemplates the power to vote hefore the stock is
paid up, and the sharcholders shall vote on such shares as
they have, provided they are not in arrears for calls,

The unanimous approval in writing of the sharcholders obvi
ates the necessity of calling a meeting for this purpose. Manes
Tailoring Co., Ltd. v. Willson (1907), 14 O.L.R. 89,

It is essential that a company should have common shares,
and whether other classes of securities should be authorised
depends on circumstances, and the views of the organisers of the

ANNOTATION
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AxxoraTioN coneern. The common shares may be in such denomination, as the
applicants desire from a minimum of $1. These shares must be

sold at not less than par, except in the case of mining companies, d -

which are allowed to do so by a special statute. The issuing of Y :

common shares as bonus to the purchasers of preferred stock ) -

] or bonds is illegal, although this is done by many organisations I pla
SL“w through the issue of common shares to a trustee for certain ‘§ i
; assets, and the transfer by the trustee of these shares to the i chi
i purchasers of preferred stock or bonds. 1 cot
i The company may only issue the amount of capital stock fixed '} val
I by the charter, and if the directors wish to issue further stock, y s
f they must obtain authority by supplementary letters patent to q

o do so. .l
i (f) Under the Aet, it is provided that what may be done by :
hy-law may be included in the eharter, and under this section ] s

! special elauses may be introduced.  Such clauses included in the

J charter cannot be repealed or amended by the directors of the sub
i company in the way that an ordinary hy-law can be repealed or ten
o amended, ¢ '”_"
i It is necessary to apply for supplementary letters patent in o
:H‘ order to effect such a repeal or amendment, and a by-law of the ! {
i directors approving such application requires confirmation by 8 ""'l‘
shareholders holding two-thirds in value of the shares of the ) 3
o company. g v
5 The insertion in the charter of special clauses is one way i &
whereby the rights of the minority of shareholders may be :' ':: \

f are

protected. For rights of minority shareholders see Dominion | ;
Cotton Mills Co. v. Amyot and Brunet, 4 D.L.R. 306, [1912] R '

A.C. 546, |

There are many methods whereby the minority may be over- { pan
borne by the majority. Such as non-payment of dividends, 5 app
payment of excessive salaries, ete, and these may be guarded (
against to some extent by special clauses in the charter. On one
the insertion of these clauses in the application, it must be the
remembered that these may prove enmbersome or obnoxious, \
and they ean only be changed by supplementary letters patent. 3 the

(g) The provisional directors are named in the petition. ¥ \h:”

A

They must number not less than three, and may be any greater 3 :
number. They have all the authority of directors, and may pass i !

hy-laws for the subsequent organisation and generally carry app

on the husiness of the company until others are appointed in ?h"’

their stead. : 'I":l]‘
They may pass a by-law to he approved by the shareholders

authorising a change in the number of directors—~Sovereen, et al 1 ::;,};

v. Whitside (1906), 12 O.L.R. 638—as named in the charter,

com
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and a copy of such by-law must be filed with the Department

It is preferable to have the number of directors remain the
same

The head office of the company is named in the petition, and
must be in Canada, and the company must have an office in the
place where its chief place of husiness is in Canada

h) The statute provides that the company may change its
chief place B business by hy-law passed by the directors and

confirmed hy a vote of the shareholders holding two-thirds in

value of the capital stock of the company. Notice of the c¢han

must be given to the Department and published in the Gazette
2) COMPANIES WHICH MAY BE INCORPORATED UNDER THE ACT
Under the Aet, companies are divided into four elasses, public

vate, without share capital, and existing comj

a) Public companies which offer shares to the publie for
subseription are required to file a prospectus according to the
terms of the statute, and companies which do not issue pro
peetus, are reqiired under the statute to file a statement in lieu

prospectus,  ( (1917) c¢h. 25, see. 43 A.B. and (

h) A private company do not require to file either a
prospeetus or a statement in lieu of prospectus

Under the Dominion Companies Aet, this is the only advantage
given to a private company, but there are many other advantages

given a private company under the Companies Acts of

several
of the Provinces, and companies incorporated under these Acts
are relieved from certain restrictive provisions of the same which
apply to public companies

In applying for a charter and designating the proposed com
pany as a private company, it is necessary to set out in the
application

1) A restriction as regards the transfer of shares, the usual
one being that all transfers shall be subject to the approval of
the bhoard of directors

2) A restrietion limiting the number of shareholders, with
the exeeption of employees, to fifty
(3) A restriction providing that the company shall not offer
shares or securities of any kind to the public for subseription.

In addition, it is necessary that the words ** Private Company "’
appear all the way through in the application, and further, that
these words be printed or lithographed on the stock certificate
and also embossed on the eorporate seal.

There are many instances where it will be advantageous to
applicants to consider thoroughly the advantages which are
offered to them in making their organisation into a private
company.

11
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If a private company desires to become a public company,
there is provision in the statute to do so, although it will he
necessary, as in the case of all amendments of the charter, to
apply for the issue of supplementary letters patent, (See. 43 ('
(4)). Leiser v. Popham Bros, (1912), 6 D.L.R, 525, 17 B.C\R.
187.

(¢) By an amendment to the Dominion Companies Act (1917
7 & 8 Geo. V, ch. 25, now see. T A of the present Act, an applica-
tion may be made for the ereation of a corporation to carry on
in more than one Provinee of Canada, without pecuniary gain,
objects of a national, patriotic or charitable nature,

The applicants must be over 21 years old, and the application
must set forth the name of the proposed organisation, its pur
poses, the location of its chief office, and the names of its proposed
directors or trustees, who shall number not less than three and
not more than fifteen,

The application shall be accompanied by a memorandum of
agreement in duplicate, setting out hy-laws or regulations of the
corporation

These shall provide for

(1) Conditions of membership

(2) Particulars of meetings, voting at the same, and repealing
or amending by-laws.

(3) Appointment or rvemoval of trustees, officers, ete., and
their powers.

(4) Appointment of auditors and audit of accounts

(5) Withdrawal of members,

(6) A corporate seal and certifying documents of the corpora-
tion.

By-laws or reguiations set out in the letters patent cannot
he repealed or amended except by supplementary
Wurphy v. Moncton Hospital (1917), 35 D.L.R
D.L.R. 792, 44 N.B.R. 585

Any by-laws or regulations not so embodied in letters patent

letters patent
27, affirmed 36

may be repealed or amended by proper authority, but must have
approval of the secretary of state before acted upon.
Any corporation previously incorporated under authority «

¢
any Aet of the Parliament of Canada for any of the objects men
tioned in this seetion may apply under the amendment to the
Act for letters patent, and on granting of the same the provisions
of Part 1, applying to corporations under this section, shall apply
to the corporation as then constituted.

As in all corporations without share capital, there is no re
striction on commencement of business; it is not necessary to
place the word ‘‘limited’” after the name of the corporation,
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no prospectus or statement in lien thereof is required, but
+ auditing accounts

provision must be made in the by-laws
and the fees as ealled for in sec. 24 must be paid
d) According to secs, 14-20 existing companies may be in

corporated. When the letters patent are issued, all the rights,
property and obligations of the former company shall be trans
ferred to the new company.

The secretary of state may, in any letters patent issued under
this part of any subsisting company, name the first directors of
the new company, and the letters patent may be issued to the new

ompany by the name of the old company or by another name

Existing companies incorporated under any general or special
Aet may be incorporated under this part,

Liability of the shareholders to ereditors of the old company
shall remain as at the time of the issue of the letters patent,

In all proceedings for incorporation of chartered companies
t is necessary to file with the seeretary of state a  ecertified
opy of the charter or Act incorporating company, designate
here prineipal office is to be situated, and give the name of
inager or agent of the company.

Such company to which such letters patent have heen granted,

when so required, shall make a return to the seeretary of state

of names of shareholders; the amount of its paid-up capital ; the
value of its real and personal estate held in Canada

In defanlt of making the said return within three months,
the letters patent may be cancelled

Notice of issue of such letters patent shall be published in the
Canada Gazette

(3) SUPPLEMENTARY LETTERS PATENT

\fter incorporation, a company may by supplementary letters
patent

a) Change its name

h) Amend the objects and purposes set out in the letters
patent or any special clauses included therein

¢) Subdivide its shares, and inerease or decrease its eapital
stock

The practice, in all cases, is to apply to the Department by
petition asking for the required amendments of the charter, and
the Department will entertain in one application a petition for
all the desired changes, so that the letters patent may he
amended, the capital increased, and the name changed in the
one application and at the same time.

a) Sec, 22, The name of a company may be changed after in
corporated by the secretary of state, at the instance of the com-
pany, by supplementary letters patent or at the instance of a

13
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ANNOTATION company incorporated or unincorporated, whose rights may he

prejudiced.  Canadian National Investors, Litd. v. Canadian
National Estates, Ltd. (1911), 1 W.W.R. 87

A company not incorporated under the Dominion Aet will
receive the same consideration as one that is

The practice of the complaining organisation is to write to
the Department lodging the complaint.  When, if necessary, an
appointment with the minister for discussion will be arranged,
and if matters cannot be adjusted, the complainant must apply
for an injunction restraining the use of the objectionable name;
and leave himself in the hands of the Court. John Palmer v.
Palmer-MeLellan Shoe-Pack Co. (1917), 37 D.L.R. 201, (Anno
tated, p. 234), 45 N.B.R. 8

In all applications for supplementary letters patent, it is
necessary to have a proper petition signed by the directors of
the company setting out what is desired, and sealed with the
corporate seal

aration of exeention, and affi

There must he a statutory
davits or declarations verifying the signatures of the petitioners
and the truth of the facts in the petition. A detailed list of
documents required is in Departmental Instruetions

When the petition is being made to change the name of the

eholders should, at a special meeting called

company, the

‘ purpose, pas a resolution authorising the change o
name and a petition therefor: and the calling of the meeting
and a copy of the resolution passed should be set out in the
petition

hi See, 34, On application for extension of ohjects or
amendments of the charter, a similar resolution must be passed
by the shareholders, but in this ease, the vote must represent
at least two-thirds in value of the issued shares of the com
pany ; owners must signify their approval at the meeting

The petition must contain particulars of the meeting and a
opy of the resolution, and must be properly verified, and tl
directors may apply for supplementary letters patent at any
time within six months after the passing of the resolution

The application to extend or amend the objects of the company
must not change or alter the general character of the company
otherwise the same will not he approved

(¢) Sections H1-57. An application for subdivision of shares
or increase or deerease of capital must be initiated by the
dirvectors, who pass a by-law which must be submitted to

the sharcholders at a meeting called for this particular purpose
9

and at such meeting approved by a 2/3 vote in value of the

issued eapital stock of the company, as in the case of an applica

Wh

Wh
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tion for extension of objects or amendment of the letters patent, ANNoraiion
Courchene v. Viger Park Co. (1915), 23 D.L.R. 693, 24 Qu
K.B. 97
It will be noticed that the rights of the minority sharcholders
are protected to some extent by requiring a 2/3 vote in valu
of the issned shares to make any changes in the objeets, charter,
s, or capital stock
An application for an inerease of capital will not be considered
until 9097 of the authorised capital is issned and 50% paid
thereon
There are two classes of reduction of capital to be considered
1) Where there is no reduction of lability, and no repay
ment to the shareholders
2) Where there is a reduction of sharcholders™ liability, or a
repayment to shareholders
In the former case, the procedure is similar to that required
for an inerease of capital
In the latter, the procedure is governed by the amending Aet
of 1917, eh. 25, and additional requirements are necessary, whicl
may be Tound in detail in see, 54 of the statut
b)) ADVERTISING THE CHARTER
Advertisement of the issue of letters patent or supplems !
letters patent is inserted in the Canada Gazette in case of com
panies incorporated under the Dominion Companies Aet, and in
the Gazette of the Provinee where companies arve incorporat
under provineial statutes
3) ¥
\ marked cheqgue, bank draft or money order must accompan
the petition. A schedule of the fees as found in see. 24 of the
\et follows.  Similar rules apply to petitions for supplementary
letters patent
Tariff of fees, under the provisions of Section 24 of The
Companies Aet as amended by Seetion 6 of The Companies Act
Amendment Aet, 1917
LETTERS PATENT AND SUPPLEMENTARY LETTERS PATENT
When the proposed capital of the company is $50,000
or less %100 00
When the proposed capital is more than $50,000 and
not more than %200,000 100 00
and $1 for each $1,000 or fractional part
thereof in excess of $50,000
When the proposed capital is more than $200,000 and
not more than $500,000 250 00

and fifty cents for each $1,000 or fractional
part thereof in excess of $200,000
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When the proposed eapital is more than $500,000 100 00
and twenty cents for every additional $1,000 or
fractional part thereof

For Letters Patent to any company under Seetion
added to The Companies Aet by Seetion 4 of The
Companies Aet Amendment Aet, 1917 (other than

a company incorporated for charitable purposes

only 100 00
For Letters Patent to any company incorporated for

charitable purposes only (other than a war charity

when there shall be no fee 25 00

For Letters Patent to a company under Section 78
added to The Companies Act by Seetion 4 of The
Companies Aet Amendment Aet, 1917, when no
amount at which shares may be sold is set out in the
Letters Patent, then the amount of each share shall
he fixed at $100 and the fee payable shall be accord
ing to the foregoing taviff upon the capital stock
caleulated on the total amount of such shares either
at the price set forth in the Letters Patent or at
the fixed sum of 100 as the case may he

For Supplementary Letters Patent inereasing the eapi
tal of a company the fee to be according to the
foregoing tariff, but on the inerease only, that is

the fee to be the same as for the i

orporation ol a

company with capital equal to the inerease
For Supplementary Letters Patent changing the name

of a company 50 00
For Supplementary Letters Patent for other purposes 100 00

FOR FILING RETURN
For filing returns under Section 106 of The Companies Act

as amended by Seetion 13 of The Companies Act Amendment
Aet, 1917, the fee payable upon each return shall be as follows:
When the capital stock of the company is %200,000

or less $ 500
When the capital stock of the company is more than
£200.000, but not more than %500,000 10 00

When the capital stock of the company is more than
$500,000, but not more than $1,000,000
When the capital stock is more than $1,000,000
and %1 on each $1,000,000 in excess of the first

(L)
o

million, but not exceeding $50 in all.
For filing return from a company having shares without
able shall he

nominal or par value, the fee p
leulated upon the capitalization of such company

shown in such return.
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For filing return from a company incorporated for
charitable purposes (other than a war charity when
there shall be no fee 1 00
For filing return from any company incorporated under
Section TA added to The Companies Aet by Section
{ of The Companies Act Amendment Aet, 1917
other than a company incorporated for charitable
purposes only 2 00
CERTIFICATES OF REGISTRATION, ETC,
For each Certificate of Registration or Deposit of any
prospectus, notice or agreement or other such docu-
ment filed for that purpose under the provisions
of The Companies Act or The Companies Aet
Amendment Aet, 1917 1 50

ORGANISATION.,
1) FORMATION OF THE COMPANY

If the application for letiers patent is sufficient and satis
actory to the Department, it is customary to advise the
applicants at once through their solicitors, and the letters patent
follow on as soon as they arve ready. The next step is to proeeed
with the organisation of the company

It is well to procure as soon as possible the necessary minute
and record books, a register for transfer of stock, share certifi

cates and a corporate seal

If the company is a private one, care must be t

that the words *‘Private Company’” appear on the share certifi
cates, and are embossed on the corporate seal

A meeting of the provisional directors, as named in the letters
patent, should be called as soon as convenient. This meeting is
called by the notice of the provisional directors, and signed by
one of them, usually the first named director in the letters patent

At this meeting, one of the directors acts as chairman, and
reads the letters patent to the meeting, when on motion they
are approved and adopted. Then a motion is made and carried
to allot the shaves subsceribed for hy the incorporators to them.
These shares are ealled up in full and should be paid for in
cash. This, as a rule, concludes the business of the meeting,
which adjourns. Notice of the meeting may be waived by
signature of the provisional directors to a waiver thereof,

The chairman sends out a notice signed by him to the incor-
porators calling a meeting of them at once, and stating therein
what the meeting is for,

1. Organisation

2. Election of permanent directors

2—63 p.LR
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assing of by-laws for the general conduct of the

s business, including a general borrowing by-law

» transaction of such other husiness as may be necessary

The notice should be ordinarily a fourteen-day notice, but the
same may be waived by the signatures of the incorporators to a
waiver. This waiver of notice is usually set out at the end of
the meeting, and must be signed hy those waiving notice,

When the meeting assembles, the first step is to confirm and
ratify the acts of the provisional directors—the election of
directors next takes place hy ballot

Normally the provisional directors are elec the first per-
manent directors of the company, and then the meeting adjourns

Immediately afterwards the permanent directors hold their
first meeting. They diseuss and pass general by-laws for the
conduet of the company’s business, and usually a general borrow
ing by-law (subsequently the latter may be repealed or amended
to suit the company’s bankers It is well, also, to consider
passing a by-law authorising the company to purchase shares
of other companies, These hy-laws are numbered “*one,”” “two”’
and “three’’ respectively

If the letters patent do not provide for the issue of preferend

shares, and it is desired to ereate and issue these shares, a hyv-Jaw

providing for the ereation and issue of preference shares, and
the terms and details of the same is passed at this stage

These by-laws and the acts of the directors are then confirmed
and ratified by the meeting of shareholders which re-assembles

r this purpose, and adjourns

As a rule companies are formed for the purpose of acquiring
certain property, and issning shares in payment therefor. The
acquisition of the property by the company, and the issne of
shares to the vendors or their nominees as fully paid-up share
is authorised by the first permanent directors, who eall a meeting
to consider the proposed transter, approve of the same according
to an agreement between the vendors and the company, and the

rreement is submitted to be confirmed and ratified by the

iareholders
When the property in question has been acquired, the directors
call a meeting and resign one by one in favour of the persons
who are to be the actual and continuing directors of the com
pany. Each director, as he resigns, transfers the share of stock
held by him to his successor, who takes his place on the Board.
In a private company, remember that each transfer of stock
requires the approval of the Board of Directors.

The usual qualification of a director preseribed hy the by-laws
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of the company, is the holding of one share, and it is unnecessary ANNOTATION

to allot further shares to the incoming directors

The general by-laws should provide that the directors may
ippoint officers for the coming year by resolution, and the new
Board appoints officers for the ensuing year. It is usual also
to name the company bankers and auditors and to fix the salary
of the latter, and the meeting then adjourns

It is a eommon practice, when a company is being incorpor-
ated for the purpose of taking over a particular business «

r
property from an individual or individuals, to set out the pro
posal in a elanse which will take its place as one of the objects
of the company.

\ company, however, may not make a contract until it is
incorporated and organised, and it is not hound on incorporation
and organisation to carry out an agreement of this nature

anged previously on its behalf, However this may be carried

out through a trustee or by means of an agent

On acquisition of property, a hy-law should be passed author
sing the purchase, and a contract of sale and purchase must
be considered and appiroved

This by-law should provide for its submission to the share
holders; the execution of the contract by the proper officers ol
the company and the payment of the consideration and allotment

shares (if they form part of the consideration), and on con
firmation and ratification by the shareholders, and the execution
and delivery of the conveyances or transfers of the property to
he acquired

A director interested in any sale of property to the company

and refrain from

should make full disclosure of his inter
voting for or against acquisition by the company

The assets of a business to be taken over, or value of property
to be acquired may be fixed at any price to suit the vendors,
ind unless the consideration is grossly inadequate, or there is
frand or misrepresentation shewn, the Courts will not interfere

The company’s bankers will require the borrowing hy-law of
the company to be amended so as to comply with the bank’s
form, and will also require authority as to signatures or cheques,
and other bills of exchange. Whether or not other by-laws are
passed at this time depends largely on the nature of the company

in process of organisation

If the company is a private company, it is not necessary to
proceed any further with questions of organisation, but if it is
a public company, the very important question of a prospectus
or notice in lieu thereof must be dealt with at onee if the shares
and securities of the company are to be marketed and the
organisation must proceed further,
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ANNOTATION Too much attention cannot be paid to the importance of
having all of the incidents of organisation prepared thoroughly
while waiting for the issue of letters patent Much valuable
time may be saved at this stage of a company's existenee

2) PROSPECTUS

A prospectus is any eireular, advertisement or other intimation
which offers to the publie for subseription the shares or other
securities of a company. Its object is to put before the potential
investor full particulars as to the nature and purposes of the
1'HH)I\H“_\

All companies offering their securities for publie subscription
must issue a prospectus, or hefore the first allotment of shares
or debentures, may file a statement in lieu thereof (see. 43 ),
Form No. F in schedule to Companies Act Amendment Aet,
1917

A private company need not issue a prospectus or file a state

ment, but if changed into a public company by supplementary
letters patent, must do so (see. 43 D
The statute provides that the prospectus t be dat |
signed by the directors or proposed director
\ signed orig 1 mu | with the Department, and
must shew on the face of it thi has been filed. An original
also he filed with the provinecial s tary of the Provin
I h tl ( selling shar fore prosp S 18
i
The requir uts of a prospectus ar
1. The contents of the letters patent, the names of tl iz
tories to 1 petition for incory on, and the number of
hares subseribed for by each ; as well as the number of found s
shar
nun { shares necessar | tor in
it he may (ua I e remuner or the
name ddr il oceupations of the proposed
directors
{, The conditions under which the directors may proceed to

allotment

5. The number and amount of shares and debentures which
within the preceding two years, have been issued as fully or
partly paid-up, otherwise than in cash and the consideration
therefor

6. The names and addresses of the vendors of any property
acquired or proposed to be acquired by the company

7. The purchase price of such property

: 8. The amount of the preliminary expenses (estimated).
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9. The amount paid or intended to be paid within the two
[vl‘x‘v'v'«hll)_’ Years to any promoter,

10. The nature of and parties to every material contract to
he taken over or proposed to be entered into by the company

11. The names and addresses of auditors,

12, Full particulars of directors’ interest in property to he
acquired by the company,

13. Voting rights of the several classes of shares

If the requirements of the statute are not complied with, the
company and those responsible for the issue of the prospectus
shall be liable to a fine as provided for in the particular section

It is essential that on preparation of the prospectus, care is
taken to comply with the specifie requirements set out.  Further
care should be taken to see that statements contained in the
prospectus are true. Serious consequences are liable to ensue
throngh untrue statements. Persons responsible for untrue
statements in a prospectus are liable therefor; and the statute
places the onus on the directors and promotors of the company
and of shewing their good faith and the faet that they had
reasonable grounds for believing the statements contained in
the prospectus to be true

Apart from the statutory remedy, any person misled by untrue
statements in a prospectus may sue for the rescission of his
ontract to take shares, and in addition may claim damages for
frand

The action for rescission of the contract should bhe brought
against the company,

Plaintiff must establish that the untrue statement was material
and that he acted upon it and sustained damage as a result.
However, he does not need to prove that the misstatement was
made wilfully or with intent to deceive. Petric v. Guelph Lumber
C'o. (1885), 11 Can. S.C.R. 450,

The plaintiff in an action for deceit should sue the individuals
responsible for the fraud. The company may also be made liable
il the relation of principal and agent can be established hetween
the company and the fraudulent agent. Houldsworth v. City
of Glasgow Bank (1880), 5 App. Cas. 317, at p. 326.

To sneeeed in an action for deceit, the plaintiff must shew
that he acted upon the faith of the misstatement and sustained
loss. In addition, our Courts have held in Petrie v. Guelph
Lumber Co., supra, that he must prove clearly that there was
fraudulent misrepresentation on the part of those responsible
for the prospectus.

The plaintiff may combine a claim for damages and rescission

21
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Axxoramiox of contract in the one action. Frankenburg v. Great Horseless

Carriage Co., [1900] 1 Q.B. 504 (C.A.).

The repudiation by the purchaser of his contract to take shares
must be done within a reasonable time, and before winding up
or bankruptey of the company.

A concealment may amount to a fraud if such concealment
implies a falsehood.

Directors are liable in damages for false statements in a pros-
pectus unless they honestly believed the same to be true or made
the statements on the authority of an expert.

They are not liable to subsequent purchasers of shares unless
prospectus was sent direct to them by the company.

A subseriber for shares who inspeets the statement filed by a
company in lien of prospectus may, if it contains false state-
ments, cancel his subseription, but has no remedy for damages
against the company or the directors under see. 43 D.

Following a practice adopted in some of the American States,
in Manitoba, Saskatchewan and Alberta, a company may not
sell any shares or securities unless the plan of flotation has heen
approved by the Department.

It is a question whether or not this affects a company incor-
porated under the Dominion Companies Act.

(3) PROMOTERS AND THEIR LIABILITY.

The word *‘Promoter’ is defined in the Dominion Companies
Act, 43D, sub-see. 5.

Lord Cockburn, in Twycross v. Grant (1877), 2 C.P.D. 476,
at p. 541, stated ““A promoter is one who undertakes to form a
company with reference to a given project, and to set it going,
and who takes the necessary steps to accomplish that purpose,”’

The statute sets out the liability of the promoter with regard
to untrue statements in the prospectus.

The consideration to promoter must be set out in the pros-
pectus.

The promoters stand in a fiduciary relationship to the
companies they promote. Erlanger v. New Sombrero Phosphate
Co. (1878), 3 App. Cas. 1218; Buff Pressed Brick v. Ford
(1915), 23 D.L.R. 718, 33 O.L.R. 264,

Promoters selling their own property to the company or
making profits out of their dealings with the company should
make full disclosures of the transactions and should provide
the company with an independent board of directors. Gluck-
stein v. Barnes, [1900] A.C. 240; Fire Valley Orchards v. Sly
(1913), 17 D.L.R. 3, 20 B.C.R. 23.

A company is not liable to a promoter for services rendered
or expenses incurred by him in promoting the company before
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its incorporation, unless after incorporation the company ex-
pressly agrees with him to allow such expenses or such other
facts exist from which the Court can infer a new contract to
reimburse him for his services. Van Hummell v. International
Guarantee Co. (1913), 10 D.L.R. 306, 23 Man.L.R. 103,

A promoter must not commit a fraud upon a company in
matter of supposed assets to he turned over to it—he may be
made a contributory on winding up. Re Winnipeg Hedge d
Wire Fence Co. (1912), 1 D.L.R. 316, 22 Man. L.R. 83

(4) DIRECTORS —Sees, T2-79,

The affairs of the company are managed by a Board of

Directors, and all powers given to the company by charter are

i

exercised by these individuals sitting as a Board subjeet to any
statutory restrietions. They have full power to deal with assets
of the company, as they see fit, to pass hy-laws and generally
carry on the company's business. Hovey v. Whiting (1887),
14 Can. S.C.R. 515.

The duties of the directors having the nature of those of a
trustee cannot be delegated.

The directors of a company must number three, but there is

no statutory limit as regards a maximum number, In order to
qualify as a director, a person must have shares in his name
or must be a beneficial shareholder of stock in the company
and must not be in arrears for calls. If he parts with his or
her stock, the statute does not expressly say that he or she
shall cease being a dirvector. See Lucas v. North Vancouver
(1913), 12 D.L.R. 802, 18 B.C.R. 239,

It is usual to appoint such officers from the personnel of the
Board of Directors, as the nature of the business may require,
and their respective duties are usually defined by hy-laws of
the company.

The qualifications of a director, in addition to those laid down
by the statute, are normally set out in the hy-laws of the com-
pany, and care should be taken to provide proper by-laws in
this respeet to meet the particular needs of the company.

The provisional directors as set out in the charter, act as
directors until superseded by permanent directors, usually the
real backers of the organisation, who then take hold and carry
on the business.

It must be remembered that the number of directors cannot
be changed from the number set out in the charter, except hy
hy-law of the Board approved by a 2/3 vote in value of stock
represented at a meeting of the sharcholders called for this
purpose; and the number of directors anthorised by such by-law
and that number only must be elected.

ANNOTATION
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It is usual for the remuneration of directors to be fixed by
hy-law, whether it be what is known as directors’ fees or for
instance, the salary of the managing director; and such hy-laws
setting out the remuneration, whether as directors or officers, as
passed by the directors, must be approved of by the share-
holders ; otherwise the directors cannot claim any emoluments.

Cook v. Hinds (1919), 44 D.L.R. 586, 42 O.L.R. 273.

Under the Aet directors are liable personally in the following
CANCS 1

1. On loans to sharcholders, out of company funds, which is
forbidden by statute. Henderson v. Strang (1919), 48 D.L.R.
606, 45 O.L.R. 215; Allen v. Hyatt (1914), 17 D.LR. 7

2. On declaration of dividends when the company is insolvent
The statute does not allow the capital of the company to become
impaired, and directors allowing any impairment are personally
liable for all losses., Northern Trust Co. v. Butchart (1917), 35
DLR. 169,

3. On allowing transfer of shares not fully paid up to persons
incapable of paying for same. Shares should not be transferred
until fully paid up. Re Onlario Fire Insurance (1915), 23
D.LR. 758

4. For six months wages to clerks, ete., whilst acting in the
capacity of directors. Rewekwald v, Murphy (1916), 28 D.L.R.
474, 32 O.L.R. 133.

5. On commencing business hefore 1097 of capital is paid up.
The statute does not speeify the necessity for actunal cash con-
sideration. French v. Desbarats (1912), 1 D.L.R. 136

The election of directors must be regular, if not, the election
may be set aside at the instance of a shareholder or shareholders
suing in the name of the company, and all acts of the Board are
irregular.

But a shareholder who participates in the benefit of illegal
acts hy the Board ecannot sue. Birney v. Toronto Milk Co,
(1902), 5 O.L.R. 1.

As long as a quorum of directors remain in office, casual
vacancies in the Board may be filled by them.

Ordinarily, it is the duty of a director to give his whole
ability and business knowledge to the best interests of the
shareholders who place him in a position of trust.

Under the Aect directors are indemnified in any actions against
them arising out of the proper execution of their office as
directors, unless costs are incurred through their own default
or neglect.

There is no duty or obligation on their part to pledge their
own eredit for the benefit of the company.
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No director shall vote at a directors’ meeting in respect of any ANNOTATION
contract or arrangement in which he is interested. Wade v
Kenrick (1905), 37 Can. S.C.R. 32

Although sales by directors to themselves of properties may
e validated by a resolution of the shareholders

(a) There is no statutory quorum of a meeting of directors
such a quornm may be fixed by by-law and such is usnally a
majority of the directors, Re D. & 8. Drug Co. (1916), 31
D.LR. 643

Directors may meet anywhere they may agree upon

Directors are representative of the company, and vote at

directors’ meetings as individuals and not in respect to such
shares of the company as they may hold,

A directors’ meeting may be called at any time or at stated
intervals, such as monthly or fortnightly, as is the case in the
larger corporations—such as the banks, trust companies, ete

(h) By see. 58 at least 107, of the value of the allotted shares
shall be called during the first year of the company’s existence
and subsequently the directors have power to make calls at such
times, places and in such instalments as the letters patem, or
by-laws of the eompany might require,

The nature of the call is usually determined by by-law, and a
reasonable notice as to time and place of payment

The amount and where payable must be given, and must
include all sharcholders without diserimination. The call must
not favour one set of shareholders and burden others or the
Court may intervene

The directors making a eall must be properly elected and duly
qualified. The eall must be made by resolution at a proper and
regular meeting of the Board, and the resolution should specify
all particulars of the call to be made, and these matters should
be set out in the minutes of the meeting.

A shareholder is liable to the company on a eall, if he transfers
his stock after the call is made, and until registration of the
transfer, both transferor and transferee are liable,

A shareholder must pay calls on his stock as and when they
are made. 1f the calls demanded are not met, the directors may
direet that his stock be forfeited or may proceed against him
in the name of the company for the amount due with interest in
any Court of competent jurisdiction.

(5) snarEs—Secs, 45-49,

Under the statute all companies except those ineorporated
for purposes other than gain, are limited by shares.

The shareholders are admitted to membership in the company,
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Preferred shares are what the name implies, preferred over
the ordinary shares of the company in certain particulars. They

may be created by charter or hy hy-law

If the former, the full details of the proposed issue must he
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set out in the letters patent, and if the latter, the directors must ANNOTATION
pass the necessary by-law to be subsequently confirmed and

ratified by three-quarters vote of the shareholders present at a

meeting and holding 2/3 in value of the issued stock of the

company

The writer is of the opinion that if sible, application should

be made for the ereation of prefe shares in the petition for
letters patent. The terms of the issue should be set out in the
charter

It is usual to grant certain preferences to this class of shares,
and at the same time impose certain restrictions

As a rule, these shares are preferred as to dividends which
are cumulative and as to distribution of the company’s assets
on a division or upon winding up—or provision may be made for
their redemption within a certain period at a premium or other
\\i\l'<

On the other hand, the rate of dividend is usually fixed, and
the shares do not carry voting rights as long as the dividend is
paid, and perhaps for a fixed period thereafter. The terms of
the issue must be set out in full in the prospectus of the com
pany, and full details are printed or lithographed on the shar
certificates themselves

There are innumerable provisions that may be made with
reference to the issue of preference shares, and the creators
of the company must fix the terms that they deem most
advantageous

Every company must have common shares, although to-day

warly all organisations of any size have both classes, The
creation and issue of preferred shares is optional

The common shares carry the voting power in the company
as long as the preferred dividends are paid, and the interest
on any outstanding bonds or debentures is kept up—and those
desiring to retain or to exercise control in the management of
the company hold the majority of this stock, and are careful
to keep it.

On the formation of a new company, control or a majority
of the common shares is issued to the real backers of the organ-
wsation or their nominees,

Common shares are sometimes given as a bonus to the sub
seribers for preferred stock or bonds; usually this is done hy
means of a trustee and not actually by the company.

Both common and preferred shares have a par value to be
set out in the letters patent,—altheugh by the Amending Act
of 1917 the common shares may have no par value, the preferred
must have,

A person may become a shareholder:
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1. By signing memorandum of application for incorporation.
An original incorporator on signing the memorandum or stock
book, becomes by so doing a shareholder. No allotment or eniry
on the register is necessary, but allotment is made and payment
in full is usually directed by the provisional directors. Patter
son v. Turner (1902), 3 O.L.R. 373.

2. By applying to the company for an allotment of shares.

This is the ordinary method of getting shares in a new company,
and the contract is not complete until a notice of allotment is
received, unless the offer is made under seal. Re Provincial
Grocers, Litd.; Calderwood’s case (1905), 10 O.L.R. 705; Hill’s
case (1905), 10 O.L.R. 501,

3. By transfer of shares from a shareholder, which transfer
must be registered in a hook kept by the company for that
purpose, and is not deemed of any effect with respect to the
company until registered

This does not apply to shares listed on a stock exchange when
a certificate endorsed in blank is aceepted and may be transferred
from person to person,

The transfer hooks are closed for a certain number of days

before payment of a dividend, and no registrations can be made
during that time. Re Wiarton Beet Sugar Co.; Freeman’s case
(1906), 12 O.L.R. 149,

4. By transfer on death or insolvency of the shareholder. The
executor

administrator, authorised trustee or liquidator, as the
case may be, takes the shares in trust and their rights or
labilities,

h. By estoppel, when a person prejudices his interest by attend-

¢ meetings or acting as a director,

A company may not deal in, hold or own its own shares, hut
may hold shares in other corporations if authorised to do so
by its charter or by by-law passed by the directors and confirmed
and ratified by the sharcholders. The original incorporators
are the first shareholders of the company.

A person desiring to obtain shares in the organisation does
so by subseription,

A contract to take shares is of the same nature as an ordinary
contract, There is—

(1) The offer by the subseriber,

(2) The acceptance by the company.

(3) Allotment by resolution of the directors.

(4) Notice of allotment sent out to the subseribers by the
seeretary.

(5) Consideration—the payment made for the shares.
Should the applicant pay cash and the shares be delivered,

-

watbile ais.
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the contract is completed ; on the other hand, should the applicant Axyoration

offer to pay say 109 cash, and the remainder in instalments
when the company calls the same, or at certain fixed dates, the
contract is executory and the promises are hinding.

Contraects to take shares may be on certain terms and condi
tions, and if the company has knowledge of those terms and
accepts the subseription, it is bound by them and must observe
them.

Share certificates arve issued by the company to its shareholders
in accordance with its by-laws affecting such issue, and the issue
of a certificate prima facie binds company as to number of shares
stated therein and amount paid thereon—unless company can
prove that no authority for the issue of such certificate was
given to the person responsible for the issue of the same

A shareholder in any public company has the right to transfer
fully paid-up shares, but the transfer does not bind the company
until the same has been registered in the share register of the
company which is kept for that purpose. It is possible for the
transfer of shares to be restricted by charter.

In private companies this is one of the principal elauses in
the companies’ charter, and one of the conditions of the in
corporation is a clause requiring all transfers of stock to b
approved of hy the Board of Directors

The directors should refuse to transfer shares not fully paid

up, but if they do so, and the shares are transferred to persons

of insufficient means, the directors may be held liable for the
amount paid on such sharves. Re Onlario Fire Insurance (1915
23 D.L.R. 758,

Usually a form of transfer is endorsed on the certificate, and
when more than one transfer is made of the same shares, the
first to be registered has priority,

On a transfer of shares, the company takes in the old certifi
cate, cancels it, and issues a new one to the transferee. Care
shonld be taken that the certificate of transfer is genuine, and
it is as well where there is any doubt to notify the transferrer
and enable him to protect himself by denying the validity of
the transfer, if necessary.

Shares are transferable only on the books of the company,
and only the person appearing as the owner on the books is
entitled to the rights of a shareholder, A transferce can acquire
stuch rights only on registration.

On the death or insolvency of a shareholder, the shares held
by him will antomatically pass into his estate, and be dealt with
by the executor, administrator, authorised trustee or liquidator,
as the case may he. It is well to remember that a trustee holding
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AxNorATION stock in trust should always see that the cestui que trust’s name

is on the register of the company. Clarkson v. McLean (1918),
42 O.L.R. 1; Re British Cattle Supply Co., Ltd.; McHugh’s
case (1919), 16 O.W.N. 62, affirmed 16 O.W.N. 206.

A person may become a shareholder by estoppel if he acknowl-
edges his rights as one, or hy his conduet aceepts any privileges
as such.

(6) RIGHTS AND LIABILITIER OF SHAREHOLDERS,
Sees. 38-42,

A share carries with it eertain rights and liabilities while the
company is a going concern and in its winding-up.

A shareholder is not responsible for any act, default or
liahility of the company or for any other thing connected with
the company heyond the amount unpaid on his shares of the
capital stock. He is liable to the ereditors of the company in this
amount, but only after a judgment against the company has
been returned unsatisfied.  Grills v. Farah (1910), 21 O.L.R.
457; Turner v. Cowan (1903), 34 Can. 8.C.R. 160,

Trustees holding stock for a named person are not personally
liable, but the estate is liable as if the testator or intestate were
living. Clarkson v. McLean (1918), 42 O.L.R. 1.

As to the pledging of stock, see Wilson v. B.(". Refining Co.
(1915), 22 D.L.R. 634, 21 B.C.R. 414,

Should the company be placed in liquidation, the legal owner
of the shares is liable to be placed on the list of contributories.
Re Empire Accident Co. (1913), 10 D.LR. 782, affirmed 11
D.L.R. 847,

The executor, trustee, guardian, ete., shall represent stock
held by lien and shall vote the same at the meetings of the
company. Rose v. Rose (1915), 22 D.L.R. 572, 32 O0.L.R. 481.

A shareholder who subscribes for stock in the company is
liable on his eontract according to the terms as soon as the same
has been aceepted hy notice of allotment.

If he desires to repudiate his subseription for stock he may
always do so, before acceptance of the same by the company,
hut on notice of allotment, he must take steps to repudiate at
once on the grounds of misrepresentation and fraud, or on any
other grounds sufficient to set aside the ordinary simple con-
tract. Lynde v. Anglo-Italian Hemp Spinning Co., [1896] 1 Ch.
178 Robert v. Montreal Trust (1918), 41 D.L.R. 173, 56 Can.
S.C.R. 342,

The repudiation should be by action against the company, and
should be commenced before a winding-up or receiving order.
Re Western Canada Fire Ins. Co. (1915), 22 D.L.R. 19, 8 Alta.
L.R. 348.
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If the shareholder has paid part of his subseription, he is
liable to be called for the balance in such amounts and at such
times as the directors may decide in their notice of call, unless
his contract sets out certain terms which the company has agreed
to hy its acceptance of the same,

On non-payment of calls by a shareholder, his shares may he
forfeited by the company, in which case he ceases to be liable
thereon, or the company may take action against him and recover
the amount due.

On a winding-up order, all arre

rs due on stock in the company
hecomes due at onee, and the shareholders go on the list of con-
tributories for the unpaid amounts due on the shares standing
n their respective names,

The shareholders have the right to attend all meetings of the
ompany and vote the stock standing in their respective names
They participate in the profits of the company by way of divi
dends as these are declared by the directors, and should by their
votes see that the property and funds of the corporation are not
diverted from their original purpose.

a) There must be an annual meeting of the shareholders held
¢ a '\l‘i”A
The time and date of this meeting may be fixed by Aect, charter
hy-law, Otherwise it must be held on the day named in the
tatute (see. 105); that is the 4th Wednesday in January of
h year.
\ special meeting may be called by the directors at any time
for any partienlar purpose, or if the shareholders who hold one-
narter part in value of the subseribed stock of the company
desire, they may, by notice setting out the particular business
to he discussed, call a special meeting. Notice of the meeting
hould be in accordance with the by-laws of the company, or if
) provision is made therefor, by a 14 days’ notice published
in a paper at the place where the head office of the company is
Notice of the annual meeting need only say that it is such a
ceting, unless some special business is to be transacted, in which
ise a reference to this business must be made in the notice.
Where special business is to be transacted, it is essential that
the notice set out elearly what the meeting is to be held for,
If a by-law is to be approved or a resolution is to be passed,
lie notice must say so. It is important also that the notice be
iven to all shareholders according to the by-laws of the company
ind that the method authorised thereby be complied with
Onece the meeting has been called, it cannot be postponed, it
ust convene and adjourn, and only the business referred to
i the notice of the meeting may be transacted. A quorum of

ANNOTATION
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Axsxorariox ghareholders is provided for by the general by-laws. By-laws he k
of the company provide for proxies, and impose such limitations hold
as may be necessary. As a rule only shareholders may act as may
proxies, but many other restrictions may be laid down. It is _ A
usual to give proxies in favour of directors or large shareholders fion
where the organisation is a large one—so as to retain the perst
management, tract
(b) Each holder of common stock is entitled to one vote for
each share held unless otherwise provided by by-law. Th» pre- ) Ti
ferred shareholders are restricted as regards voting according to tions
the terms of the issue. Tln::ll
On a vote at the meeting, the chairman first calls for a show n so
of hands on the question, each shareholder counting for one a cel
vote only—but if a poll is demanded, it is held according to the operi
by-laws of the company—each shareholder voting on his shares. t”’
The voting is not necessarily held by ballot except in the election I'{“"
of directors, but scrutineers are appointed to look after the poll, will
and the chairman fixes the time and place according to the by- Beau
laws of the company. Bu
The ordinary rules of debate are followed at shareholders’ statu
meetings. Each sharcholder may discuss the business before the a shy
e meeting.  Each question must he properly put and voted on him.
% after discussion, and meeting closed or adjourned in order. Th
Sometimes sharcholders agree to have all their interests in havir
what is known as a pooling agreement or to transfer their shares Th
to trustee under a ‘‘Voting Trust Agreement.”’ The object husin
of both these agreements is practically the same, to insure If
| proper wanagement, and carrying on of the company’s business sary
free from any interference. The stock of the sharcholders is and
voted all together by the trustee or their nominees at all meet- some
ings of the company. must
It is usual for these agreements to be for a fixed period of to eor
time, and during that period the shareholders in question have plus
nothing whatever to do with the management of the company, orai
The trustees as a rule issue receipts or certificates of a par- Ea
ticular kind to the sharcholders, who may or may not dispose of and i
the same according to the terms of the trust agreement, Of helow
course, any dividends that may be paid go to the holders of the parti
voting trust certificates, the real owners of the shares. hecen
At the expiration of the period stated in the trust agreement, out i
the shares are re-transferred to their real owners. These agree- meny
ments are often put into effect in the case of new companies
which are not on a strong financial basis, and this procedure has
proved very satisfactory. Cor
It is laid down in the Aet, sees. 89-90, that certain books shall a staf
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kept by the eompany having reference to directors are- ANNOTATION

holders® shares, and the transfer of the latter A detailed list

B A

may be found in the sections themselves

\ecording to see. 91 these hooks must he kept open for inspec
tion of shareholders and creditors of the company and their

personal representatives, and such persons may make any ex

Vomte §2

tracts therefrom,

¢ (7T) COMMENCEMENT OF BUSINE

K The Aet provides that the company shall not commence opera
tions or incur any liability until 10% of ity authorised capital

shall have been subseribed and paid for. There is a proviso

1 some of the provinecial statutes requiring a company to obtain
i certificate from the departiment before commencing business
operations,
4 There is nothing in the Act which requires this amount to he
: paid in to the treasury in cash, and any reasonable consideration
! Il be sufficient to support a plea of payment, Larocque v
Beauchemin, [1897] A.C, 358
N But the fact that a company commences business hefore the

tatutory requirements have heen complied with does not relieve
shareholder from his liability for shares subseribed for b
im. Re Western Canadian Fire Ins. (1914), 19 D.L.R. 170
The particular seetion of the Aet does not refer to a company
it

¢ shares of no par value,
The amount with which a company of this kind may commenee
usiness must be carefully considere

If no preference shares are authorised, then the amount neces-

R

ary hefore commencing business must be set out in the charter,
and usually is the amount produced by each share at %5 or

3 some multiplé of $5—if preference shares are anthorised, they
5' must be of a specific denomination and the amount necessary

to commence business will be the amount of the preference shares
plus the amount produced by the shares without par value at $5

or a multiple of $5 each,

Each particular case must be considered in fixing this amount ;
b1 and it must be remembered that the capital must not be depleted
3 helow this amount—it would be well to consider carefully all
1 particulars as to capital necessary, as the amount of capital

essary before business operations can be started must be set
it in the charter, and so cannot be changed exeept hy supple-
mentary letters patent,
CORPORATE EXISTENCE.
(1) POWERS AND DUTIES OF CcOMPANY—Secs, 28-33
Companies incorporated under part one (1) of the Aet have
] a status resembling that of a corporation at common law.
3—63 nLR. i
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The Bonanza case holds that a company has the status of a
legal person and “*in the absence of statutory restriction added
to what is written in the charter’ is not governed by the doctrine
of wltra vires. 1t is also held that express provisions in the
companies’ charter do not remove the capacity of a company as
a common law corporation, although restrictions or prohibition
in the statute under which the company is incorporated must
be observed. Bonanza v. The King, 26 D.L.R. 273, [1916] 1 A.C.
566. See e Dominion Marble Co. (1917), 35 D.L.R. 63, 23 Rev.,
de Jur. 578,

The general powers of the company are laid down in the
statute by virtue of which the company exists, the letters patent
authorising the company to do business, and any supplementary
letters patent altering, or amending the same. However, see
Edwards v. Blackmore (1918), 42 D.L.R. 280, 42 O.L.R. 105.

As already mentioned in applying for incorporation under
this part, it is essential to set out fully in the petition the objects
of the company and the powers desired to further the same.
The Dominion Act does not give the wide statutory powers set
out in sec, 23 of the present Ontario Aet, R.S.0. 1914, ch. 178,
see, 23, and amendments,

The objects which a company may pursue must be ascertained
from its charter, and the powers to be exercised 1 furtherance
of the same must be conferred by the charter or .ust be derived
by reasonable implication therefrom or be incidental thereto.
Union Bank v. MeKillop (1915), 24 D.L.R. 787, 51 Can, S.C.R.
518; Fire Valley Orchards v. Sly (1914), 17 D.L.R. 3, 20 B.C.R.
23; Re Lands and Homes of Canada (1919), 44 D.L.R. 325, 20
Man.I.R. 173; Columbia Bithulitic Co. v. Vancouver Lumber
Co. (1914), 20 D.L.R. 954; (1915), 21 D.L.R. 91. °

In addition to general statutory powers, and those set out in
and conferred by charter, the directors by the Act are given
power to enact by-laws ereating and issuing preference shares,
borrowing money, alloting stock, declaring dividends, and auth-
orising a change in the charter of the company, such as repeal
or amendment of any of the objects thereof (except the main
purpose of the company) or the increase of the capital stock.
The directors also have power by by-law to provide for the
general regulation of the company’s management of the organ-
isation. They may further repeal, amend or re-enact any such
by-laws.

(a) The general rule is that no company is bound by any con-
tract which is not made under its corporate seal. In matters of
every day occurrence, a seal is not necessary, and when trading
companies enter into such agreement in the ordinary course of
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business, they will be bound. Richardson v. Urban Mutual Fire
Ins. Co. (1916), 28 D.L.R. 12, 26 Man. L.R. 372; Foster v. British
Colonial Fire Ins, Co. (1917), 37 D.L.R. 404, 258 Man. L.R. 211

Unless by statutory requirements the contract requires a seal,
and the company in the ordinary course of business and at a
regular meeting, calls for work to be done or goods to be supplied,
and the work is done and the goods supplied and the same is
accepted by the company. The company should pay although
there is no written contract or seal affixed thereto. Gowans Kent
v. Assiniboia Club (1915), 25 D.L.R. 695, 8 S.L.LR. 344; Bran
don v, Saskatoon (1912), 5 D.ILLR. 754, 5 S.L.R. 250,

A company is not bound on an executory contract unless
germane to the purpose of its ereation if it is not under seal,
Sun Elcetrical Co, v. MeClung (1913), 12 D.LLR. 758

A corporation is liable for goods acquired on wltra wvires
contracet, though not on the contract itself, and must pay or
make restitution. Trades Hall Co. v. Erie Tobaeco Co. (1916),
29 D.L.R. 779, 26 Man. L.R. 468,

Persons dealing with a company incorporated by special or
general Act or by deed or memorandum of association, are pre
sumed to have knowledge of the same and the powers conferred
thereby, but for the purposes of making a contract need not
necessarily inquire into the regularity of the internal proceed
ings unless they desire to do so.

Further, anyone who deals with an agent or officer of the
company is not required to satisfy himself that the agent or
officer has authority to act for the company, and that he is
within the scope of that authority in making this particular
contract. McKnight Construction Co. v. Vansickler (1915), 24
D.L.R. 298, 51 Can. S.C.R. 374,

The general rule is that acts of the agent or officer within
the scope of his apparent authority will bind the company always
provided that the other party to the contract had not notice ot
the defective appointment or limitations of the agent’s auth-
ority. Doctor v. People’s Trust Co. (1914), 16 D.L.R. 192, 18
B.C.R. 382: Vancouver Enginecring Works v. Columbia (1914 ),
16 D.L.R. 841.

The agent or officer may, under certain circumstances, be held
personally liable. Dutton v. Marsh (1871), L.R. 6 Q.B. 361.

When the president undertakes on hehalf of himself and the
company to do certain things, but signs only in the name of the
company, the written document may be regarded as a record
only, and he is personally liable. Wood v. Grand Valley R.R.
(1915), 22 D.LLR. 614, 51 Can. S.C.R. 283,

Contracts not in the ordinary course of business, though auth-
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AxNOTATION grised by viee-president, are not binding on the company if not

under seal. Whaley v. O'Grady (1912), 1 D.L.R. 224, reversed
4 D.L.R, 485.

Implied powers may, under ordinary circumstances, be pre-
sumed to be in authority of general manager, but not a sub-
ordinate officer, Hedican v. Crow's Nest Pass Lumber Co.
(1914), 17 D.L.R. 164, 19 B.C.R. 416.

A note given by an officer of the company is not necessarily
that of the company. Lindsay-Walker v. Hilson (1916), 27
D.L.R. 233, 26 Man. L.R. 206,

The general manager has not power to sell all the assets of
the company as a going concern. Picard v. Revelstoke Saw Mill
Co. (1913), 12 D.L.R. 685, 18 B.C.R. 416.

And where it is reasonable to presume that parties to contract
knew that Board of Directors must ratify the same, an agree-
ment by general manager or vice-president is not hinding on
the company without ratification. Dickson Co. of Poterborough
v.Graham (1913), 9 D.L.R. 813,

The manager or managing director is usually appointed by
Board of Directors to look after general husiness of the company,

The contracts made by the company’s agent on its behalf are
hinding on the company if the agent is within the scope of his
authority and the contract is not ultra vires of the powers of the
company as laid down in its charter, and further, in general
accordance with the powers of the agent, as given to him by the
hy-laws of the company. Scottish Canadian Canning Co. v,
Dickie (1915), 22 D.L.R. 890, 21 B.C.R. 338,

But the agent is personally liable if his authority is non-
existent or defective, or if he does not disclose the fact that he
is acting as agent for the company.

If the powers of the agent are not referred to in by-laws
of the company, the power may be implied from various circum-
stances and the company will be bound by his acts, but as it is
generally necessary for directors to employ agents, certain
authority is usually given under the by-laws of the company,
and if the agent acts within his authority, the company is bound
unless there is anything in the governing act or the charter of
the company limiting the authority of the company, its agent
or officers.

A company is also liable for the acts of its agents, and the
natural consequences of the same when done by them in the
ordinary course of the company’s business. Whaley v. 0’Grady
(1912), 4 D.L.R. 485, 22 Man. L.R. 379.

A corporation is liable for the acts of its agents while in the
ordinary course of the company’s business, but is not liable for
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the unauthorised acts of its agents or acts done outside of the
business of the corporation.
A corpori

ion may be held liable for false imprisonment
under an order of its agent having authority to do so—and wa)
be held liable for libel

The Courts do not as a rale interfere in the internal manage
ment of companies. Burland v. Earle, [1902] A.C. 83; Toronto
Brewing and Malting Co. v. Blake (1882), 2 O.R. 175,

If a company has done something without the sanction of the
majority of the shareholders which the majority may sanction
afterwards or might have done regularly and legally, and the
company is in substance entitled to do it—the Court will not

restrain the doing of the act by injunction, when a proper meet-
ing can be called to remedy matters

Under certain circumstances actions are brought by share
holders in the name of the company

(1) A sale 'l‘\ directors to one of themselves,

(2) An alleged irregular ction of directors

(3) An accounting of directors’ profits,

(4) By a minority sharcholder when the defendant was the
majority shareholder

A ““one-man’’ company is a legal entity and cannot be held to
be the agent of the shareholder. Rielle v. Reid (1899), 26
AR. (Ont.) 54.

A sharcholder shall not be liable in action by a ereditor for
the amount unpaid on his shares before an execution against the

company has been returned unsatisfied in whole or in part,
Grills v. Farah (1910), 21 O.L.R. 457.
(2) BY-LAWS
By-laws are expressly authorised hy the Aet. They must be
legal and must not constitute a frand; the company may not
cither by charter or otherwise deprive itself of the right to
pass, amend, alter or repeal the same. A by-law may be defined
as “‘a rule or statute of the company which covers a series of
actions.”” A resolution deals with one particular matter. So
a by-law is passed to authorise the purchase of stock in other
companies, and a resolution is passed to allot stock to certain
subseribers therefor. These definitions are general, as for
instance it is only by by-law that the action of increasing or
decreasing the capital stock of the company may be authorised.
By-laws are passed by the directors, and the shareholders do
not as a rule have any authority in this respect. Certain by-
laws may be passed by the directors for the general management
of the company and must be confirmed or ratified by the share-
holders in general meeting, but in many other instances the

ANNOTATION
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AxxoratioN hy-laws initiated by the directors must be confirmed and ratified

by the specified number of shareholders at a special meeting
called for the purpose before hecoming operative.

The Dominion Companies Aet, sec. B0, sets out the subjects
upon which the directors may pass by-laws, and there is also
subjects set out in secs. 78-88 of the Aet, varying these provisions
as may suit the needs of the company, for if no provision is
made for variation or amendment, the sections of the Act prevail,
For example, according to sec. 88, a sharcholder shall, at a
shareholders’ meeting, have one vote for each share held; but
when a company issues a preference stock these particular share-
holders are usually restricted by the terms of the preferred issue,
the terms of which are set out in and authorised by by-law.

It has been said that the ‘‘by-laws of a corporation are always
obligatory on all the members, and each member is bound to
take notice of them for everyone within the scope of the by-laws
is eonsidered as having given his consent to them.”’

The sharcholders of the company and the company have a
contractual relation which is embodied in the governing act, the
letters patent, the by-lays and the share certificate. This con-
tractual relation is not fixed and it may be varied in the manner
provided by these instruments. Canada National Fire Ins. Co.
v. Hutchings, 39 D.L.R. 401, [1918] A.C. 451.

It would appear from this case and Ontario decisions that a
hy-law limiting the transfer of shares in a public company is
incompetent. In re Imperial Starch Co. (1905), 10 O.L.R. 22;
In re Good and Jacob Y. Shantz (1911), 23 O.L.R. 544.

There does not appear to be any clause in the Act which de-
fines a by-law or states upon whom and to what extent it is
binding.

It has been held that by-laws bind only shareholders and those
who have actual knowledge thereof. Montreal and St. Lawrence
Light and Power Co. v. Robert, [1906] A.C. 196.

The result of the decisions seems to be that public documents
(such as the letters patent) bind all parties dealing with the
company, but that the internal or private documents which do
not require to be filed in publie offices bind only the shareholders
and those who have actual notice of them. Consequently by-
laws and resolutions of the directors and shareholders which do
not require publication in the Canada Gazette bind the members
of the company only.

It is quite different in the case of a corporation under sec. 7 A
—in that instance the proposed by-laws and regulations must be
filed with the application and subsequent amendments must be
filed for approval of the Department. A stranger may satisfy
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himself as to the powers of the corporation by a perusal of these Axsorarioy

documents, which may be seen by searching the files of the
Department.

It is quite possible then for a stranger to enter into a contract
with the company which is not in accordance with its by-laws,
for instance, according to the hy-laws of the company, certain
requisitions laid down for execution of a contract may not have
heen complied with, but if the contract appears on its face to
he regular, and the stranger has no notice of the necessary
formalities, the contract is binding upon the company.

Public doecuments under the Act are deseribed as the Aet itself,
the letters patent, supplementary letters patent and by-laws
required to be published in the Gazette, any other by-laws and
documents which are not open to the public for inspection are
known as internal or private documents,

(3) BORROWING, MORTGAGES AND DEBENTUREX

All joint stock companies upon organisation pass what is known
as a ‘‘General Borrowing By-law,”” which appears as ** By-law
No. 2" of the organisation, and is usually in the form desired by
the bankers of the company. This by-law must and always is
confirmed and ratified by the shareholders,

Under see. 69 of the Dominion Aet, a company may horrow
noney, issue honds, debentures, ete., for the amount so horrowed,
and may mortgage or pledge its assets for that purpose

The directors of the company must pass a by-law for any
wrtgage or issue of bonds or debentures, which by-law must
w sanetioned by a vote of 2/3 in value of the allotted stock of
the company at a meeting of shareholders called for that purpose.

According to the Ontario Aect, it would appear that the power
to borrow will depend largely upon the ohjects specified in the
letters patent of the company, and it can no longer be contended
that its powers are conditional upon the passage of a by-law
But if a by-law is enacted, it must be properly eonfirmed by the
shareholders by a vote of 2/3 in value of the allotted stock at
a special meeting.

It has also been held in Alberta that a trading company has
implied power to give security for existing debts. Barthels,
Shewan & Co. v. Winnipeg Cigar Co. (1909), 2 Alta. L.R. 21.

a) Reverting to the Dominion Aet, it is against Departmental
Practice to provide for the issue of bonds and debentures in the
harter or letters patent.

Specific powers to give a mortgage on real or personal assets
or to make an issue of honds or debentures are given to companies
v see, 69

An issue of honds or debentures may be secured by a mortgage
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ANNOTATION given to trustees to seeure the debenture holders or by a floating

charge.

Debentures are usually issued by series; and in denominations
of 100, $500 or $1,000. They are secured by mortgage on the
assets of the company in the form of a trust deed or bond mort-
gage made in favour of a trust company, and state what they
are on their face. They have coupons attached calling for pay-
ment of interest at a certain rate and payable at stated times:

A and provide for redemption on a fixed date and at a particular

i place or places.

‘ They are usually payable to beaver, but they may be regis-
tered as to principal, and in the case of Government loans, as
to interest also,

Irredeemable debentures may be issned, and debentures may
be pledged before issue, redeemed and then issued. A pledge
is not considered an issue.

DEBENTURE STOCK.

(b) Debenture stock is horrowed capital consolidated into one
mass for the sake of convenience,

The Act appears to provide for its eveation by by-law. It is
usually only redeemable on winding up or in default of payment
of interest. Debenture stock certificates commonly bear conpons
as in the case of debentures. The trust deed creating the stock
is itself a seeurity by way of charge on the assets, The stock
certificates may be transferred in the same manner as a de-
henture. In the case of debenture stock, however, a certificate
is usually transferred in any amount, and a single certificate
is issued for the aggregate amount of the person’s holdings if
desired.

Debenture stock, while commonly perpetual or irredeemable,
may be terminable or redeemable at a given time. Debenture
stock holders are not in any sense shareholders of the compiny,
and have no votes or any part in the control of its affairs so long
as the interest on their securities or the securities themsel ves

are not in default.

(e¢) A floating charge may be created upon the property, boih
present and future of the company. Johnston v. Wade (1908)
17 O.L.R. 372,

A clause in a debenture, such as ‘‘the company hereby charges
all its assets, real and personal of every kind and deseription,
including its uncalled capital,” is sufficient to create a floating
charge.

It is an equitable charge on the assets for the time being of
a going coneern ; it attaches to the subject charged in the varying
condition it happens to be from time to time. It is of the essence
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f such a charge that it remains dormant until the undertaking
ases to be a going concern,

A company having ecreated a floating charge 1

nay, notrwit
standing, create specific mortgages ranking in priority to it,
ind specific mortgages are not affected by notice of the floating
harge

A floating security may he said to cease to float and become
a spe

ern, as, for instance, when the company executes an assignment

» charge whenever the business ceases to be a going con

for the benefit of its ereditors or a winding-up order was mad
The doenment may, of course, be drawn so that the charge shall

ase to float upon the contingency of an execution being issued
or the principal and interest falling in arvears. Johnston v
Wade, 17T O.LLR 4

So long as a company is a going

meern, bond holders whose

honds are a general charge on the undertaking, have no right,
en though interest is in arrears, to seize, take or sell or fore

close any part of the property of the company, but their remedy
to appoint a receiver

I'he words “*guaranteed by the capital and assets of the com

my invested in mortgages on real estate’” have been held to
be sufficient to create a general charge,
d) Mortgages or charges ereated by a company after Jan

1st, 1918, which are

ary

1) Mortgages or charges for the purpose of securing an

sste of debentures
2) Mortgages or charges on the uncalled share capital of

company

}) Floating charges on the undertaking or property of the

ympany ; must be delivered to the seeretary of state for regis
teation under the Aect within 30 days after their ereation, or
the same are void as against the liquidator or any ereditor of
the

'IHIIIHHIA\
Certain preseribed particulars of the mortgages or charges
must be filed together with an original duplicate of the mort-
iges themselves, and the filing of the duplicate and the par
ulars constitutes registration under the Aet., The Couri has
power to extend the time for filing under see, 69D,
Mortgages made out of Canada must be registered, as well as
mortgages made in Canada, but covering foreign property.
When the mortgages have to be transmitted by post some
distance, a reasonable extension of the 30-day period for filing

i1
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ANNOTATION tration—and certified to by the representatives of the Govern- bring
ment in the foreign country, holde:
The mortgages are registered in a register kept by the Depart- s on hi
ment for this purpose, and full particulars of the same are ; defend
entered there, and are open to inspection on payment of 3 The
preseribed fees, of ar
If the mortgages or charges cover the issue of a series of ! by th
debentures or honds, it is necessary under the Aet to give the .C.C
following particulars:— : (1885

(a) The total amount seeured by the whole series; :

(b) The dates of the resolutions authorising the issue of the An
series and the date of the covering deed, if any, by which the : on the
security is created or defined ; i statut

(¢) A general description of the property charged; Iusing

(d) The names of the trustees, if any, for the debenture J the A
holders. E The

The deed containing the charge must also be filed, but if there - the na
is no such deed, a copy (properly certified) of one of the de- 1 The
hentures in the series is accepted by the Department, although : shall
the Act calls for the filing of an actual debenture. . ing m;

If commission is payable to a broker or a discount allowed on i The
the debentures, full particulars of such commission or discount meetir
should be filed, although neglect to do so does not make the The
debentures invalid. hy the

The certificate of the Department shall be conclusive evidence 1 than f
of registration under this section; and the company shall cause y dccoun
a copy of every certificate so given to be endorsed on every ending
debenture secured by such mortgage or charge. any ac

Any person interested therein, other than the company, may i of the
register the necessary particulars which are required under this The
section even though it is the duty of the company to see that statem
this is done, a The

Copies of the mortgages, charges, or debentures must be kept 2. “"f““ !
on the file at the head office of the company, where they are 4 The
open to public inspection. | 'I“f"‘"l

When a receiver is appointed under see. 698, 1917, ch. 25 (An ; referer
Act to amend the Companies Act), 14 days’ notice of the appoint- 9 shew a
ment must be given to the Department. The receiver must file a y the cor
statement of his accounts every 6 months, and shall have the Care
privilege of paying employees and others having priority out 9 to plac
of the moneys in his hands, Buil

There are heavy penalties named in the Aet for non-compliance stanced
with the provisions as to notice of mortgages. peroen

The trustee can proceed to enforce his rights by action, but a The

more common method is for the individual debenture holder to should
pany a
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bring an action on behalf of himself and all other debenture
holders against trustee and the company—although he may sue
on his own behalf and join all the other debenture holders as
defendants,

The relief sought in the action is commonly the appointment
i a receiver and manager, and for a sale of the property covered
by the trust mortgag Fellowes v, Ottawa Gas Co. (1869), 19
1P, 174 Smith v, Port Dover and Lake Huron R. Co
1885), 12 A.R. (Ont,) 288

(4) ANNUAL MEETINGS—Sec, 105
An annual meeting of the shareholders is required to be held

on the 4th Wednesday of January in each year, according to the
statute, unless some other day is provided by the by-laws. The
husiness of the annual meeting is according to the provisions of
the Aet

The meeting is called to order by the president, who reads
the notice sent to the sharcholders calling the meeting

The by-laws as a rule provide that ordinarily the president
shall preside at the annual meeting, or if they do not, the meet-
ng may eleet a chairman and a secretary.

The secretary of the company will act as seeretary of the

ceting

The report of the Board of Directors is then presented, followed
hy the balance sheet of the company made up to date, not more
than four months previous to the meeting, which shews a general
iecount of the income and expenditure for the financial period
ending with date of the balance sheet ; the report of the auditors;
any additional information required by the charter or hy-laws
of the company.

There is then discussion of the directors’ report and financial
statement, and these are approved by the sharcholders

Then the election of directors and appointment of auditors
takes place, after which the meeting adjourns.

The balance sheet, as submitted, indicates the minimum re-
quired by the section, It is well to give more information with
reference to the various parts of the company’s business and to
shew as accurately as possible a true statement of the affairs of
the company.

(‘are must be taken in the preparation of this sheet in order
to place a proper valuation on the assets of the company.

Buildings, plant and machinery may, under unusual eircum-
stances, inerease in value; but good business methods require a
percentage of the cost to be written off each year for depreciation,

The directors are agents and trustees for the company, and
should keep accurate accounts in order to protect both the com-
pany and themselves personally.

13
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The profit shewn in the balance sheet should be the same as
is shewn in the profit and loss account. It is that account which
may be distributed as dividends,

(D) DPIVIDENDS.

The directors of the company have power to declare dividends
out of the earnings of tue company by by-law under sec. 80 of
the Act.

While, according to the provisions of see. 81, it would appear
necessary to have this by-law approved by the shareholders, a
general by-law is usually passed on organisation which authorises
the Board to declare dividends when the position of the company
is such as to warrant such payments, and the shareholders having
approved of this Ly-law, the directors may then act in their
discretion as the occasion demands,

By sec. 70, no dividend shall be declared that will impair the
capital of the company, the exception of course being a mining
or lumber company, where capital is invested in wasting assets,
and dividends are usually declared according to the actual net
profits of the year's husiness,

A payment of dividends out of capital eannot he authorised
by by-law or approved by a general meeting, and the directors
who authorise the same are jointly and severally liable.

By see. T1—if a sharcholder is in arrears for calls on his shares
or moneys are due by him to the company, the directors may
deduct these amounts from the dividends payable to such share-
holder, Dividends may be declared by the directors whenever
the finaneial position of the company is such as will warrant the
payment out of the moneys involved, for a dividend once declared
is a debt of the company, and must shew as such on its balance
sheet.  Dividends may be payable yearly, half-yearly, quarterly
or monthly, or at such times as the directors may decide,

On preferred issues of stock they are usually cumulative, and
full particulars as to rate and date of payment arve printed or
lithographed on the share certificate; but on common stock sueh
is not the case.

On declaration of a dividend the transfer books of the com-
pany are usually closed for a specified number of days prior to
payment in order that the cheques may be mailed to the proper
parties. A dividend on declaration is usually payable in cash
and there is no provision in the Aet for a dividend payable in
shares of the company. There are many cases where a stock
dividend is declared and the ordinary procedure is to declare
a dividend and arrange with the shareholders by obtaining a
proper power of attorney, to have each shareholder subseribe
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w the new shares and pay for the same with his dividend
que, 1t is possible for a sharcholder to refuse to subserib

h

The declaration of dividends is a question of internal m

d demand payment in e

ent, a diseretionary power of the directors, and the sharehold

rs have no right to demand payment of dividends, no

can n
ompel the directors to declare the same A dividend need
continued, but may be passed at any time in the diseretion of

the Board

There is no reason why a joint stock compan

cern should divide the whole of it

hareholders. The proportion of the net earning t«
ongst the

weholders and the proportion to he retained are

estions of internal management

C'ourt will not interfere in these matters, nor will it

ether the undivided balanee shall be retained to the eredit of
profit and loss account, or carried to the eredit of a reserve

ind, or appropriated to any other use of the company

The sharcholders must decide these questions subject to the
rter and by-laws

f the company
If the company should acquire a rveserve fund, it has power
wvest this fund, and is not restricted to use the fund in its
1 business. The directors may select the securities for invest
t subject to the control of a general meeting
b AUDITORS,
The Aet, see, 94A, provides for the appointment of auditors
d their remuneration, and see. 948 details their powers and

hey should he appointed at the annual meeting of the
npany and hold the appointment until the next annual
ting

Only the retiring auditors may be appointed unless proper
ce of the nomination of a new auditor or auditors is for-
rded to the retiring auditors and all sharcholders prior to the
ting

The remuneration is fixed by the shareholders at the annual
eting

The secretary of state may make an appointment of anditors

n application of a shareholder, if none are appointed at the

nual meeting.

By virtue of see. 92 the Seeretary of State may at any time

rder the inspection by properly appointed inspectors of any
rganisation

This inspection may be made on application of a shareholder,
required by this section, and the inspectors, who are appointed
the Department.

15
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(7) ANNUAL RETURNS,

Every company having share eapital must file with the De-
partment before June 1 in each year an annual summary as of
March 31 previous and specifying in detail the particulars re-
quired and set out in sec. 106, sub-see. (1).

The summary must be signed by the president and manager,
or if these are the same person, the president and secretary of
the company, and shall be verified by their affidavits,

The summary shall be forwarded to the Department in dupli-
cate with an affidavit proving that the copies forwarded are
duplicates,

The company defaulting to file such return and each director
or manager permitting default shall be liable to a fine under
this section to be recovered hy summary convietion.

The duplicates shall be endorsed by the Department with the
date of the receipt thereof at the Department, and shall be re-
turned to the company for purposes of record.

The duplicate endorsed in this manner, shall be prima facic
evidence that such summary has been filed as required.

A certificate from the Department that such summary has not
been filed shall be prima facie evidence that requirements of this
section have not heen complied with.

A company failing to file the summary as required for three
vears may lose the right to use its name solely, and the name may
be given to another company after notice given to the defaulting
company by the Department,

A company organised after March 31 in any year need not
file a return until the next year.

Certain parts of sub-sec. 1 and the remainder of this section
apply to corporations under sec. TA.

TERMINATION OF CORPORATE EXISTENCE.
(1) FORFEITURE OF CHARTER—Section 27.

A company may forfeit its charter,

(a) For non-user for 3 consecutive years—or where the com-
pany does not commence operations for 3 years after incorpora
tion.

(h) Forfeiture of franchise and judgment for dissolution ol
tained in a proper judicial proceeding.

(¢) By winding up or hankruptey.

(d) By special legislative enactment.

(e) By expiration of the fixed period of time set out in it-
charter. If the company by its charter or the Act creating it
is incorporated for a certain length of time only, on the ex
piration of that period it ends.

6. By failure of an essential part of the corporate organisation
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n such manner that it cannot be restored. This instance of

he trustees die or resign, and their places are not filled
2) WINDING UP UNDER THE DOMINION WINDING-UP ACT,
(R.S.C. 1906, ch, 141 and amendments

The Aet applies to insolvent hanks, insurance

companies,
an companies, building societies and trading corporations,
cing in the nature of insolvency law,

It further applies to ail corporate bodies of the nature men
oned in it, whether incorporated under Provineial or Do
inion charter,

is deemed insolvent

a) If it is unable to pay its debts as they become du

Under the Aet—Section 3—a company

by If it calls a meeting of its ereditors for the purpose

I 0
pounding with them

¢) If it exhibits a statement showing its inability to meet
labilitites,

d) If it has otherwise acknowledged its insolveney

e) If it assigns, removes or disposes of, or attempts or is

mt 1o assign, remove or dispose of any of its property witl

to defraud, defeat or delay its ereditors or any of them

If with such intent, it has proeured its money, goods, chat
land or property to be seized, levied on or taken under or
my process of execution
g) If it
property for the benefit of its ereditors, or

as made any general conveyanee or assignment o

if being unahl

v meet its Habilities in full, it makes any sale or convevanee of

whole or the main part of its stock in trade or assets, with

¢ consent of its ereditors, or without satisfying their

h) I it permits any execntion issned against it under whicl
of its goods, chattels, land or property are seized, levied

pon or taken in execution to remain unsatisfied till within 4

s of the time fixed hy the sheriff or proper officer for the
¢ thereof, or for 15 days after such seisure. In re Outlool
ol Co. (1909), 2 SL.R. 435, insolvency ean only be established
winding-up proceedings in the manner provided by the Aect
\ company is deemed unable to pay its debts as they
me due whenever a creditor, to whom the company is
lebted in a sum exceeding

), then due has served on the
pany in the manner in which process may legally be served

in the place where service is made, a demand in writing,
juiring the company to pay the sum so due and the company

for 90 days, in the case of a hank and for 60 days in all
cases next suceeeding the service of the demand, neglected

ANNOTATION
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ANNOTATION to pay such sum or to secure or compound for the same to the

satisfaction of the creditor. Re Ewart Carrviage Works Lid.
(1904), 8 O.L.R. 527,

When the debt was not due when the demand was made, held
that non-payment was not evidence of insolvency within the
meaning of the section.

The winding-up of the business of a company shall bhe
deemed to commence at the time of the serviee of the notice
of presentation of the petition for winding-up. Bank of Hamil-
ton v. Kramer-Irwin Co. (1912), 1 D.L.R. 475.

The Winding-up Act comes under the head of insolvency law.
Shoolbred v. Clarke (1890), 17 Can. S.C.R. 265.

The provisions of the Aet do not apply to a company incor-
porated under the Ontario Company Act, uniess such company
is shewn to be insolvent. Re Cramp Steel Co. Lid. (1908), 16
O.L.R. 230; Re Empirve Timber Lumber & Tie Co. (1920), 55
D.L.R. 90, 48 O.L.R. 193,

The Ontario Winding-up Aet does not apply to a company
where application is made to wind up on the ground of insol-
veney because local Legislatures have no jurisdiction in matters
of bankruptey or insolvency. Re Iron Clay Brick Mfg. Co., Tur-
aer's case (1890), 19 O.R, 113,

The winding-up of the business of a company commences from
the time of the service of the notice under see. 5, and under
see, 84, A landlord’s elaim to be paid preferentially for over
due rent after such service is invalid.  Fuches v. Hamilton
(1884), 10 P.R. (Ont.) 409,

Service of a winding-up petition must be real substantial
service,

A company incorporated by the Legislature of Ontario may
be put into compulsory liquidation and wound up under the
Dominion Winding-up Act. Shoolbred v. Clarke (1890), 17 Can.
S.C.R. 265,

The Dominion Winding-up Aet applies to incorporated trading
companies doing business in Canada wheresoever incorporated
Allen v. Hanson (1890), 18 Can. S.C.R. 667,

A foreign corporation doing business in Canada under a license
of the Dominion Government is subject to the provisions of the
Dominion Winding-up Act, in so far as its assets situate within
the Dominion of Canada are concerned. Re The Stewart River
Gold Dredging Co., Ltd, (1912), 7 D.L.&. 736,

Re Breakwater Co. (1915), 22 D.L.R. 294, 33 O.L.R. 65
Middleton, J., held that the winding-up in Ontario was in no
sense ancillary to the proceedings in the foreign Court; th
assets in the hands of the Ontario liquidator should be distribute
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imong all the ereditors of the company pro rata—there was no Axyoravioy
arrant in the statute for giving preference to the elaims of
creditors residing in Canada
Contrast this judgment with Allen v. Hanson (1890), supra
Seetion 7. This Aet does not apply to building societies which
have not a capital stock or to railway or telegraph companies
A ereditor may petition, and even if he is secured he may
petition though he may have a lien for the full amount of his
laim. Re Strathy Wire Fence Co. (1904), 8 O.LL.R. 186,
An assignee, a legal or equitable or bona fide holder of a
debt may petition, but the real

and beneficial owners of the debts
should join in the petition of proof-—an assignment of debts
w the purpose of bringing a petition is not looked on with
wour, Re People’s Loan, ete., Co. (1906), T O.W.R. 253

An order will not be made where it is shewn there are no assets
which the liguidator can receive. Re Ocean Falls (o, (1913
13 DR, 265; Re Manitoba Commission Co., Lid. (1913), 9
D.L.R. 436, 23 Man. L.R. 477.

\ Winding-up order may be made

a) Where the period, if any, fixed for the duration of the
ompany hy the Aet, charter or instrument of incorporation has
spired or where the event, if any, has occurred, upon the

urrence of which it is provided by the Aet or charter or
instrument of incorporation that the company is to be dissolved

h) Where the company, at a special meeting of shaveholders
lled for the purpose, has passed a resolution requiring the
mpany to be wound up

When the company is insolvent

d) When the capital stock of the company is impaired to
he extent of 25% thereof—when shewn to the satisfaction of
e Court that the lost capital will not likely be restored within

Vear

¢) When the Court is of the opinion that for any other reason
s Just

and equitable that the company be wound up
\s has already been stated, a provineially incorporated com
must he shewn to be insolvent hefore coming within the
provisions of this section. Ke Cramp Steel Co., Lid. (1908), 16
0.L.R. 230
The Dominion Parliament may enact that a company, if in
process of voluntary liquidation, pursuant to a resolution adopted
hy its shareholders, may be brought under the provisions of the
Winding-up Aet on the petition of any shareholder, althongh
t actually insolvent, since such voluntary proceeding is to be
garded as a species of insolvency. Re Colonial Investment Co.
A

63 naw.
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Axxoration of Winnipeg (Decision 2) (1914), 15 D.L.R. 634, 23 Man hut
L.R. 871, pow
Where the subject matter of the business for which the com- T
pany was incorporated has disappeared, the Court may order orde
the company to be wound up. Re Hamilton Ideal Mfg. Co., Ltd. Unle
(1915), 23 D.L.R. 640, 34 O.L.R. 66; Re Dominion Trust Co, the .
and Boyce and McPherson (1918), 43 D.LR. 538, affirmed are 1
(1919), 49 D.L.R. 698, 59 Can. 8S.C.R. 691. (1m
Application may be made by 3 Tl
(a) Company or exan
(b) Sharcholder, company or creditor for at least ($200), Rule
Company or ereditor for at least ($200), D,
(¢) Except in the ease of banks and insurance corporations, Th
by a sharcholder holding shares in the capital stock of the T
company, to the amount of at least $500 in the other cases with!
mentioned in the said section by a shareholder holding shares
in the capital stock of the company to the amount of at least must
#500, the |
Application 1s made by petition to the Court in the Provinee LR,
where the head office of the company is situated, or if there is T™h
no head office in Canada, then in the Provinee where its chiet or gr
place of business is situated. to be
Except in cases where such application is made by the com- ' The |
pany, 4 days’ notice of the application shall be given to the Th
company before making of the same. The notice need not be 4 ] order
dear days. Re Arnold Chemiecal Co. (1901), 2 O.L.R. 671. appli
A person intending to apply for a winding-up order of a judie:
company gives 4 days’ notice to the company of his application, appes
and at the expiration of that time presents his petition, verified in fa
by affidavit, for such order to the Court. Notice of the time ! purpe
and place of the presentation of the petition should be served Re M
on the company along with the petition and affidavits, If an Man.
order winding up the company is made, the order appoints an The
interim liquidator, and after notice to creditors a meeting is {0 em
called and a permanent liguidator is appointed to wind up the pany '
company. In re Steel Co. of Canada (1884), 17 N.S.R. 49, The
The petition must be drawn so as to come within the seetion of ser
and must allege facts sufficient to justify a winding-up order the In
The Court has diseretion in granting the order, and may deeid that
in favour of an assignment for the benefit of ereditors. Costs D.L.R
are usually given out of the estate to the petitioner if successful The
and also to the company on the motion for the order, assets
Four days’ notice of an application for a winding-up order Richa
may be dispensed with by the consent of the company. Greo! 088, 2
West Supply Co. v. Installations, Ltd. (1913), 15 D.L.R. 896 Tywe
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hut see Re Farmers Bank (1910), 22 O.L.R. 566, as to who has
power to consent to dispense with notice

The petitioner must disclose the faets required by the Aet in
order to shew insolvency. Re Grundy Stove Co., T O.LR. 252
Unless or until rules of procedure are made under see. 134 of
the Aet, the rules of practice in foree in the relative provinces
are made applicable by see. 135, Re Belding Lumber Co., Lid

1911), 23 O.L.R )

The directors of the corporation are compellable witnesses for
examination under see. 135 of the Aet supplemented by Con
Rules (Ont 480, 491, 492. Re Baynes Carriage Co. (1912
7T DLR. 257

The affidavit should be made by the petitioner

The affidavits in support of the petition must bring it stricetly
within the words of the section,

A petition on the ground of an impairment of the capital stock
nust be accompanied by evidence apart from the aflidavit to
the petition. Ke A Company (1917), 34 D.L.R. 397, 27 Man
L.R. 540

The Court has a diseretion which may be exercised in refusing
or granting a winding-up order. If the proceedings are deemed
to he unnecessary, the winding-up order will be refused. In Re
The Strathy Wire Fence Co. (1904), 8 O.LR. 186

The objection that a second application for a winding-up
order under the Winding-up Act cannot he made after the first

pplication has failed, on the ground that the matter is res

dicata, does not apply where on the second application it
ippears that the parties are not the same and the material urged
in favour of the second application is different, although the
purpose of this application is similar to that of the former
Re Manitoba Commission Co., Ltd. (1913), 9 D.L.R. 436, 23
Man. LR, 477; Re Estates, Ltd. (1904), 8 O.L.R. 564

The result of a winding-up order is that the company ceases

carry on business and the liquidator takes over all the com
pany's assets

The winding-up order takes effeet retroactively as of the date

service of the notice of motion. So that the winding-up of
the husiness of the company is to be deemed to commence at
that time. Bank of Hamilton v. Kramer-drwin (1912), 1
D.L.R. 475

The liguidator is the only person entitled to deal with the
assets of the company, after the winding-up order is made
Richards v, Producers’ Rock and Gravel Co. (1914), 17 D.L.R.
IS8, 20 B.C.R. 109,

Two orders are made, one directing the company to be wound
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up, and the other appointing a provisional liquidator and refer-
ring the matter to the Master-in-Ordinary, who appoints the
permanent liquidator and takes all necessary steps in connection
with the winding-up.

The provisional liquidator files an affidavit proving the assets
of the company, and gives a bond usually for double their value;
the referee appoints a day for a meeting of all the shareholders,
ereditors, ete,, after having duly advertised the same, and at
this meeting, a permanent liguidator is appointed. Nhoolbred
v. Clarke (1890), 17 Can. S.C.R. 265.

Section 3. The liquidator may carry on the company’s busi-
ness, and the powers of directors cease on the appointment of
the liquidator,

It is usual to have all proceadings against the company stayed
pending a settlement of the ereditors’ elaims. But under special
circumstances leave may be given to proceed with an action.
Re B.C. Tie and Timber Co., Ltd. (1909), 14 B.C.R. 204,

But where it is shewn that proper relief may be obtained in
the winding-up proceedings, leave will be refused. Re Pakenham
Pork Packing Co. (1903), 6 O.L.R. 582,

A judgment obtained after a winding-up order has no foree
or effect, Keating v. Graham (1895), 26 O.R. 361,

SEQURED CLATMS—Section 78,

Detailed instructions as to filing of elaims, valning security,
and ranking as an ordinary creditor for the balance of claim,
if any, may be found in this section,

A landlord cannot elaim his rent to be preferred unless he has
distrained for the same or a bailiff has heen put in possession
hefore the making of the winding-up order. Fuches v. Hamilton
(1884), 10 P.R. (Ont.) 409,

There is nothing in the Aect or the Assessment Aet which makes
taxes a preferred claim.  Upon winding up of a company the
municipal corporation may recover hy distress or sale hefore
the order is made, otherwise it must rank as an ordinary creditor.

waGEs—Sect, 70,

All arrears of wages due to clerks or other persons in and
having been in eompany’s employment previous to winding-up
order, are preferred over other ereditors; this preference applics
to three months’ wages only.

FEES AND EXI X OF LIQUIDATOR—Section 92,

The liquidator has priority for his remuneration and expenses
over all other claims. Keyes v. Hanington (1913), 13 D.L.R.
139, 42 N.B.R. 190; Welland Hotel & Beauchamp v. City of
Montreal (1921), 56 D.L.R. 411, 58 Que. S.C. 430.

A sale by the liguidator to the directors of the company of a
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portion of the assets of the company is valid as the fiduciary ANNoTATION
relations of the directors to the company, cease on the winding
up order. Chatham National Bank v. McKcen (1895, 24 Can
SR, 348

The liguidator represents all classes of ereditors in the winding
up, and it is not necessary to obtain authority from the Court to
recover the company’s assets by action. DBut the
assent to the bringing or defending of an action—the liquidator
being in fact an officer of the Court, and when litigation is
ommenced by him in the name of the company, he cannot be
ordered personally to pay the costs of it

Court wmay

And when the liquidator brings an action, the adverse party
has no right to examine for discovery an officer of the insolvent
company. But in the case of an assignment for the henefit of
creditors, an examination of the debtor in an action against the
assignee has been allowed.  Garland v. Clarkson (1905), 9
O.L.R. 281

This rule cannot be said to apply to officers of corporations
Bank of Toronto v. Quebee Fire Ins. Co, 18 P.R. (Ont.) 41;
Pervins, Ltd. v. Algoma Tube Works, Ltd. (1904), 8 O.L.R
634

The liquidator represents the ereditors only because he repre
ents the company, and the ereditor’s claims are to be enforeed
hrough the company.

The power to sell the assets of the company is vested in the
liquidator, but the proceeds are governed by the ordinary Court
practice, The method thought to be most advantageous to the

estate is decided upon at an inquiry when the various methods
are discussed and then the property is offered for sale hy the
mode adopted

The sale when carried out must be approved by the Court
le Canada Woollen Mills, Ltd. (1905), 9 O.L.R. 367

On sale of the assets, the liguidator signs and seals as liquida
r and also attaches the seal of the company
The proceedings should be conducted by solicitors who have

connection with the company to be wound up.  As they are
disinterested and their services will not be divided by the asser
tion of antagonistic claims

Every sharcholder or applicant for shares who has received
itice of allotment, or who has partly paid for his subseription,

omes liable forthwith for all moneys unpaid upon the making

a winding-up order.

The onus of proof that a person is a shareholder or not and
ble to contribute to the assets of the company, is upon the
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liquidator., Re Canadian Tin Plate Decorating Co. (1906),
12 O.L.R. 594,

But if it is shewn that the alleged contributory has been
treated in the company’s books as a shareholder, the onus is
shifted. Re Provincial Grocers, Lid., Hill’s case (1905), 10
O.L.R. 501,

The ordinary defences raised by alleged contributories are:—

1. That subscription was induced by fraud.

2. That there is no binding contract.

3. That shares were transferred and registered, or if they
were not registered, it was the fault of the company.

4. Shares paid for—ecash, property or services.

5. Shares forfeited before winding-up order.

In the first instance, proceedings must be taken before the
winding-up order is made to be effectual. Stephens v. Riddell
(1910), 21 O.L.R. 484,

The shareholder cannot claim fraud or misrepresentation after
order is made,

In the second instance, a person signing the memorandum of
agreement or stock book on application for incorporation, is
liahle for the stock subseribed, and no further act of the directors
is necessary.

U'nder the Dominion Aet the directors must preseribe the mode
of allotting stock by by-law, while under the Ontario Act there
does not seem to be any direct provision requiring the directors
to actually allot the shaves, Re Pakenham Pork Packing Co.:
Higginbotham’s ease (1906), 12 O.L.R. 100, the rule is that

“In order to impute to a person a contract to take shares,
something like a contract must be established or something shewn
which prevents him from saying there is not a contract.”

When a subseriber applies for stock on condition and the
company accepts his application, that condition has been agreed
to hy the company and must be carried out, otherwise the sub-
seriber is not liable for his stock. Re Lake Outario Navigation
Co. (1910), 20 O.L.R. 191,

If the alleged contributory can shew that he repudiated his
contract before it was accepted by the company, he is not liable.

The directors of the company should not allow the transfer
of shares which are not fully paid up, but if this is done the
liability of the shareholder in most cases terminates by a valid
transfer of his stock on the books of the company.

Shares may be paid for in money or money’s worth, and it
the company has accepted a valid contract for property or
services of value to be paid for in shares, the consideration will
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not be questioned by the Courts. Hess Manufacturing Co.; In
re Nloan's case (1895), 23 Can. S.C.R. 644
A company may have power to forfeit she

res for non-payment
of ealls, and if such calls are not paid when due, and notice
of forfeiture given, the alleged contributory has a good defenee

A scheme must be initiated or recommended by the liguidator
and approved by the Court. Re Sun Lithographing Co. (1893
24 O.R. 200

A compromise may he passed by 34 vote in value of the
creditors at a properly constituted meeting, and must he san
tioned by the Court,

A compromise suggested by a contributory must satisfy the

liquidator who makes an agr

ment embodying the terms and
obtain the Court’s approval

It is possible, but very rare, to compromise with and pay a
dividend to a ereditor before a decision is reached as to the
eneral dividend.

Inspectors are not appointed as a rule unless the estate in
liquidation is a large one, and the winding up appears compli
cated, requiring special knowledge in order to facilitate the
same

The inspectors are in a fiduciary position as regards the dis
posa! of the assets, Taylor v. Davies (1918, 41 D.L.R. 510,
flirmed (1919), 51 D.L.R. 75, [1920] A.C. 636

The practice 1s to allow the |lt||lll|:l¥ul‘ a commission on the
corpus distributed by him, such commission heing paid when
the same is distributed, and he is also allowed a reasonable

mual allowance for care and management. The proper com
mission is 5% of the receipts and disbursements of the corpus

{ an estate, exclusive of an allowance for care

and management,
but the Court may allow a lump sum to the liquidator which will
cover all his fees and expenses. Re Farmers Loan (1904), 3
O.W.R. 837,

The liquidator passes his accounts the same as an adminis
trator would do, upon notice to all interested parties.  After
the accounts are passed, the dividend is declared and the liqui
dator proceeds to pay the dividend to all ereditors whose claims
have been admitted or proved. He then produces vouchers to
the Court shewing payment of the dividend, and obtains the
caneellation of his bond and his discharge from the Court,

BANKRUPTCY,
A Bankruptey Act following the Imper al Statute was passed
by the Dominion Parliament in 1920,
Under the Aet, “‘Corporation’’ includes any company incor-
porated under any Dominion or Provineial Statute, or any com-

ANNOTATION
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Axxoration pany which has an office in or carries on business within Canada,

but does not include building societies having a capital stock, nor
incorporated banks, savings banks, insurance, trust, loan or rail-
way companies.

Bankruptey law has been adopted with the object of the
expeditious and economical administration of the debtor’s estate,
and distribution of his assets, as well as the release of the debtor
from his ereditors, provided that he has surrendered all his
assets, and has not been guilty of any misconduet.

Three methods for the distribution of the debtor’s assets, and
the administration of his estate, are provided for by the Aet,

(1) The making a bankrupt of the debtor by a receiving order
on application to the Court by a ereditor.

(2) The execution hy the debtor of an authorised assign-
ment,

(3) A composition, or extension made by the debtor with his
ereditors in writing, which has the approval of the ereditors and
the Court,

As has already been stated, only eertain classes of companies
come within the jurisdietion of the statute, and where such is
the case, this Aet shall apply, and the Winding-Up Aet shall
not, except by leave of the Court, extend or apply to a debtor
corporation as defined by this Aet.

In all cases of winding-up other than insolvency, the Winding
Up Act will apply as before,

As yet the practice under the sections respecting authorised
assignments, compositions and extensions with the ereditors, has
been very limited, and their actual effeet is yet to be deter.
mined. Ke N, Brenner & Co, (1921) DLR. 640, 49 O LR
T1: Re Lindwers Lid. (1921), 20 O.W.N. 46; Re Defoe-Wilson
Ltd. (1921), 21 O.W.N. 42

Under see. 3 of the Aet a debtor committing an act of bank
ruptey within the meaning of the section, may on application
of a ereditor to the Court, be declared a bankrupt, and a receiv
ing order is granted. Ke St Thomas Cabinets Ltd. (1921, 61
D.LR. 487,

The order automatically vests all property of the debtor com
pany i an “‘authorised trustee™ (defined in the Aet), who is
named in the order, and this is free from any action whatsoever,
except one on the part of a ereditor who is seeured, to realise on
his seeurity,  Re Rockland Chocolate, ele. Co, (1921), 61 D.L.R
363 Re Reeve Dobie (19211, 20 O.W.N, 368,

On the making of the order, the trustee goes into possession
of all the assets of the company, and prepares a statement of it~
affairs, showing the assets and liabilities, and particulars of all

N

63 I

claim
rupte
meet|
again
At
of th
in his
inspe
tion ¢
of th
such
comp
Truste
The
"HIII'N
a dec
the as
II‘I ,\.,
The
ment
pany,
thong
v. Bm
The
prope
conju
detail
463,
Wh
consnu|
Une
certail
carne
1921
The
munie
see, Hl
Harri,
The
the fe
Ift
e Sy

the ey

ety

when 1



63 D.L.R.] Dominion Law Reronrrs,

claims against the company. The trustee

advertises the bank
ruptey of the company

, and advises all ereditors of a ereditors’
neeting to be held at a future date, and also asks that all claims
against the company be submitted and proved.

At the ereditors’ meeting, the trustee

submits the statement
of the company’s affairs, and the ereditors confirm the trustee
in his position or appoint another trustee, and also two or more
nspectors 1o act with the trustee in the realisation and distribu-
tion of the assets of the company. The officers (or some of them)
of the bankrupt concern, usually attend this meeting, and give
siich information as the ereditors desire with reference to the
company’s affairs, and such officers may at the diserction of the
trustee or the inspectors be examined for discovery,

The inspectors assist the trustee
company s assets; the

in the realisations of the
various methods of sale are discussed

and
a decision arrived at; the necessary

advertising is done, and
the assets of the company are disposed of to the best advantag
Re N, Brenner & Co., 58 DR, 640, 49 OL.R. 71

The inspectors also assist the trustee with regard to the pay
nent or otherwise of any claims against the
pany, and the ereditors are bound by the trustees’ decisions,
though authority is given hy \l.nuh to appeal.  Imperial Bank
v. Barber (1921), 59 D.L.R. 52!

The rights of secured |I1v|||<tl~ such as mortgagees of spe
property or lien holders must be considered by the trustee i
onjunction with the inspectors; these rights may be found in
detail in see, 46 of the Act. Re Rockland Chocolate, 61 D.L.R

6

estate of the com

When the assets of the estate have been realised, the trustec
onsults with the inspectors as to the distribution of t!
Under sees, 5152 of the Aet (and
rtain preferred elaims, such as the landlord, fees and wage
carners, and the trustee’s expenses.  Re Auto Erperts, Lid.,
1921), 50 D.L.R. 294, 49 O.L.R. 256,
The rights of the Dominion or Provineial Governments, or
micipality for payment of taxes are not interfered with hy
e. Dl Re F. E. West & Co,, Ltd, (1921), 62 D.L.R. 207; Re
Harrvison (1922), 21 O.W.N. 430
These elaims must be first approved
fees of the inspectors

sanme
amendments) there are

ANy

of and paid, including
IT the estate of the debtor company is a large one, there may
everal dividends passed by the inspectors, approved of hy

creditors, and paid by the trustee, from time to time as the

ts of the estate are realised. But in a

great many cases,
the company is a small one, and the assets may be realised

ANNOTATION
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upon in a short space of time, it is usnal for the trustee to draw
up a first and final dividend sheet shewing the expenses, the
preferred claims, and the balance available for distribution
among the ordinary ereditors, striking the rate of the dividend.

The inspectors must approve of the dividend sheet, and it is
then sent out to the ereditors for their approval. Should there
be no objection on their part, the trustee pays the dividend.

Provision is made in the Act for the discharge of the trustee
who applies to the Court, shewing that the estate is wound up,
and asking to be relieved.

The Court may grant or refuse discharge, as it may be advised.

Ontario Supreme Court in Bankruptey, Orvde J.  March 11, 1922
BAasNkrUrrey (§I11-25)—ASSIGNMENT TO BANK OF EXISTING AND FUTURE

HOOK  DENTS —REGISTRATION OF INSTRUMENT NOT KEQUIRED 1IN
ONTARIO ~— ASSIGNMENT UNDER  Basgrvercy  Acr — Rien
ACQUIRED BY TRUSTEE—BANKRUPTCY AcT 1919, cn. 36, sec. 30,

AS AMENDED BY 1921 (Cax.), o 17, see. 26,

There is no provision in Ontario for the registration of an
assignment by a company to an incorporated bank as collateral
security of existing and future book debts, and such assignment
being valid without registration, its validity cannot be affected
by sec. 30 of the Bankruptey Act, as amended by the Act of 1521
(Can.), ch. 17, sec, 256, which applies only when there is a pro-
vinclal Act requiring registration.

[See Annotations, Bankruptey Law in Canada, 53 D.L.R. 135;
59 D.LR. 1)

Moriox hefore Orde, J., in Chambers to determine the validity
of an assignment of existing and future debts made by the
insolvent to the Royal Bank as collateral security.

Norman A. Keys, for the trustee,

D. Inglis Grant, K.C',, for the Royal Bank.

Orpk, J.:—This motion brings up for decision a question
which 1 understand has been the cause of great doubt and diffi
culty in the transaction of banking business since the coming
into form of the Bankruptey Act. The Royal Bank of Canada
took from the Sapera Tobaceo Co., on September 11, 1920, an
assignment of all book accounts and debts then due or aceruing
due or thereafter to become due, to the company, as collatera
security for all present or future indebtedness of the company
to the bank. The company made an assignment under the
Act on May 30, 1921,

The trustee contends that under see. 30 of the Act the assign
ment by the company to the bank of its book debts is void. Tl
assignment in question is undoubtedly an assignment of th
company s existing or future book debts, or in other words
a general assignment of book debts within the meaning of see. 30
But whether or not the section is applicable here depends upon
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63 D.L.R.] Dosinton Law Rerorrs,

a careful analysis of it in both its original and its amended Ont,

form. As originally framed, it provided that ** Where a person 8.0

makes an assignment to any other person of his exist- .

ing or future hook debts or any class or part thereof, and is Sarena

HACOD

Co. Lo,
'

subsequently adjudicated bankrupt the assignment of book
debts shall be void against the trustee unless there has been

complianee with the provisions of any statute which now is or Tue Rovar
Baxx o
Caxana

at any time hereafter may be in force in the provinee wherein
sueh person resides, or is employed in such trade or business as -
to registration, notice and publication of such assignments,’”  Orde, d
Then follows a proviso excepting assignments of specified hook
debts, By the Aet of 1921, (Can.) ch. 17, see. 25, a new section
was substituted for this, but the only changes were the o1 ission
of the words *“to any other person’” in the second line, and the
insertion of ecertain  words, which are immaterial here,
referring to the date of the presentation of the petition in bank
ruptey or of the making of the anthorised assignment
The omission of the words “‘to any other person,”” in the
imended seetion, must be considered in the light of the definition
word “person’’ in para. (aa) of section 2, as amended
1 (Can.), ch. 17, see. 5
The first definition was as follows: ** (aa) ‘Person’ includes
corporations and partnership.”” By the amended paragraph
aa) ‘person’ includes a firm or partnership, an unincorporated
association of persons, a corporation as restrietively defined by
is seetion, a body corporate and politie, the suceessors of such
ociation, partnership, corporation, or body corporate and
litie and the heirs, executors, administrators or other legal
epresentatives of a person, aceording to the law of that part
Canada to which the context extends.”
Paragraph (k) of see. 2, which defines ** corporation,”” excludes
icorporated bank Jrom the definition
It must be manifest that unless the provisions of the Aet in
hich the words ““person’ and *‘corporation’ are used, are
ramed with extreme eare and with an eye constantly fixed
i the effect of these definitions, the incidental use of one
of these words may lead 10 some unexpected results, which the
lraftsman or Parliament possibly never intended.  Whether the
rds *“to any person’” in the second line of see, 30, as originally
wsedd, were really intended by virtue of the definition of
person”’ and “‘corporation’’ to exempt chartered banks from
effect of see. 30, may be open to doubt. If banks were ex
«l, then the exemption would apply even in those Provinees
h require the registration of general assignments of hook
ts for their validity. It is argued that the omission of the
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Dominion Law  Revorrs, [63 D.L.R.
words ‘‘to any other person’ in the amended section of 1921
indicates an intention to apply the amended seetion to banks.
But it is really immaterial whether banks were intended to be
exempted by the original section or not. In its amended form
there is nothing whatever in the lungnum- of the section to
indicate that banks are to be exempt if the provisions of the

Tur “"\ AL geetion are otherwise uppluul:lv in the particular Province in

BANK or
Canany,

which the transaction arises,

The bank contends,1st, that as there is no law in the Provinee
of Ontario which requires any ** registration, notice and publica-
tion"” of general assignments of hook debts, the section does not
apply to this Provinee ot all, and 2nd, that so far as this case
is concerned, the assignment in question, having been taken on
September 11, 1920, before the amending Act of 1921 was passed,
comes within the original section 30, which, according to the
bank’s contention, exempts incorporated banks, and is not af-
feeted by the amendment which it is contended has no retroac
tive operation,

The important question for determination is the first one,
namely, whether the section applies to the Provinee of Ontario
at all.  The trustee argues that the section is intended to invali-
date all general assignments of book debts unless registered,
and that in any Provinee which, like Ontario, has no law requir-
ing registration, all general assignments of hook debts must he
void until the Provinee sees fit to pass a law for their registration.
For the bank it is argued that this is not the intention of the
section at all, but that it is only in the case of failure to comply
with the Provineial law, if any, for the time being as to
registration that the assignment is invalid, and that the seetion
does not invalidate assignments which, by reason of the absence
of any Provineial law requiring registration, do not require
registration for their validity.

When it is suggested that a statute, or any other document
whose meaning is open to any doubt, intends something which
is not plain from its language, it is not an unfair test, in the
search for its meaning, to ask whether the draftsman, having
clearly before him the accomplishment of the purpose suggested,
would have used the language he did, if that was his object
Here it is difficult to understand how any draftsman deliberately
intended to invalidate all general assignments or book debts,
exeept in those Provinces in which there was provision for the
registration of such assignments, could have framed the section
either in its original or in its present form. It would have been
so simple a matter, after the sweeping avoidance of all general
assignments, to have added words to this effect, **But the fore-
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63 D.L.R.] Domixion Law Rerorrs,

roing provision shall not apply in any Provinee in which
there 1s a statute requiring registration of such assignments, if
the assignment in question is registered in compliance there
ith.””
Counsel for the trustee refers to the debate in Parlinment in
1921, when the amended section was passed, for the purpose of
shewing that the legislators understood that the

section had
s meaning.  But it is elementary that in construing the
pneaning of a statute, regard must not he had to what was said
n Parliament about it, though light may sometimes be thrown
ipon the scope of a statute by looking at what Parliament was
doing contemporancously, and at the history of the statute
tself. 27 Hals,, p. 141, para. 260, and cases there cited
One of the strongest arguments raised by the trustee was
that if the general assignment of hook debts is to be considered
as already void for failure to register under the particular Pro
vineial statute applicable, see. 30 is entirely unnecessary as it
wrvies the matter no further.  There is much foree in this
gument, but it is open to some eriticism It might well I
that in some Provinees registration might he ne

essiry to pro
et the assignee against stubsequent purchasers or mortgagees
for value, but might not be necessary as against the debtor him
self or his ereditors or an assignee in insolveney And in such
ases see, 30 may have the effect, because of the presence of
Provineial machinery making it possible to register, of requiring

e assignee of the book debts to register if he desires protection

pon the subsequent bankruptey of the assignor

The draftsman of see. 30 has taken as his model

see, 43 of
the English Bankruptey Act of 1914, the language of which is
lowed almost verbatim throughout the section.  The varianee
urs in the passage referring to registration, and it is largely
ause of the effort on the part of the draftsman to deal with
question of registration by using part of the language of the
English section when the eircumstances required entirely dif
rent language, that the difficulty now arvises, The English
\et avoids a general assignment of book debts unless it is regis
red “as if the assignment were a bill of sale’ and the seetion
s on to provide that the provisions of the Bills of Sale Aet,
with respect to registration of Bills of Sale
ordingly Now here was a positive enactment

l apply

ssed by a

slative body having complete jurisdiction over the whole field
legislation, which added a general assignment of book debts
the category of instruments requiring registration under a
stration law already in existence.  Our parliament has not

mpted to do that, Constitutionally it might not have the
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power to require Provinecial officials to accept for registration
instruments not already registrable under Provineial law. There
is in see, 30 no positive enactment such as appears in the sec. 43
of the English Aect, making some registry law applicable. The
reference to registration appears only as the exception to the
declaration that all general assignments of book debts shall he
void, and is comprised in the clause commencing with the word
“unless.”” All general assignments shall be void **unless’” what !
“Unless there has been compliance with the provisions of " any
Provineial statute as to registration, &e. How can this be con-
strued as having any other meaning than that in order that the
assignment may be valid, there must be compliance with any
Provincial statute as to registration ““if any such there be.”’
To hold that the seetion makes registration a sine qua non of
validity, is giving to the enacting words of the seetion a much
wider effect that in my opinion they will naturally bear. 1In
Ontario, a general assignment of book debts does not require
registration for its validity, If see. 30 has the sweeping effect
suggested by the trustee, then because of the absence of any
statute in this Provinee requiring registration with which the
assignee of the book debts can comply, it is impossible to make
a valid general assignment of book debts at all. Is it to be pre
sumed that Parlisment intended this?  Sarely it requires
legislation of a distinet and positive character to invalidate
instruments which, according to the existing law of the Provinee,
are elearly valid without registration. The operative part of
the seetion now under consideration is contained in one sentenee,
and its natural and ordinary meaning is simply this, that it is
necessary, in order to hold a general assignment of hook debts
against the trustee in hankruptey, that there shall be compliance
with sueh Provineial statutes as require registration, and no
more.  The question is not wholly free from doubt, and 1 under
stand that the opinions of counsel have differed on the point,
but 1 am unable to come to any other conclusion than the on
indieated.  Having this view, it seems unnecessary to consider
the other questions raised by the bank, though, if my decision
should bhe reversed by a higher Court, the other points must be
determined because of their bearing upon the particular eireum
stances of this case,

I hold, therefore, that the general assignment of hook debts
to the bank in the predent case was valid. The bank’s costs of
this application, which I fix at £50, should be paid out of th
insolvent estate,

Quacre whether the said amendment of 1921, by omitting the words
“to any other person” indicates an intention to apply the amended
section to banks.
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ROSS v, DUNSTALL,
ROSS v, EMERY,

Supreme Court of Canada, Davies, CJ., Idington, Dufl, Anglin,
Brodewr and Mignault, JJ. October 11, 1921,
NEGLIGENCE (§ IB—15) —SALE OF FIRE-ARM BY MANUFACTURER—LATENT

DEFECT MAKING IT DANGEROUS KXOWLEDGE OF MANUFACTURER OF
DEFECT—FAILURE T0 WARN PURCHASER—INJURY OWING TO W
FECT—LIABILITY OF MANUFACTURER—ARTS, 1522, 15627, Que. C.C

A manufacturer who sells either directly or through his agents
& firearm which contains latent defects in its construction of which
the manufacturer must be presumed to have knowledge and which
makes it dangerous to a purchaser belonging to a class which the
manufacturer must have known would become users of the article,
and such manufacturer fails to warn the purchaser of the defect
and to instruct him in the proper way of using the article in order
1o avold injury, such manufacturer is lable under arts, 1622 and
15627 of the Quebec C.C. for injuries to the purchaser caused by
such hidden defect

[George v. Skivington (15869), LR. 5 Ex. 1, 3% LJ. (Ex.) § fol
lowed; Ross v. Dunstall, Ross v. Emery (1920), 29 Que, K.B, 476,
affirmed. See Annotation 66 D.LR. 5.)

Arrears from the Quebee Court of Appeal (1920), 29 Que
B, 476, in actions for damages for injuries caused by latent
defeets in rifles sold to the plaintifis by the defendant. Affirmed

F. Roy, K.C., for appellant

L O, Dobell, K.C., J. A, Gravel, K.C

Davies, ("l

, for respondent
For the reasons stated by my brother Mignault
1 which T fully coneur, I am of opinion that both the appeals

nd the eross-appeals in these two cases should he dismissed with

ONtS
Ross v. Dussran
IpixaroxN, J I am of the opinion that this appeal should be
smissed with costs,  And the erosscappeal, which raises no

nestion but the measure of damages which for many long years
s in numerous eases uniformly been held to be a matter we
onld not meddle with, must he dismissed with costs
Ross v. Emeny

lpingrox, For the reasons assigned by the trial Judge
d the Judges constituting the majority in the Court of Appeal,
19200, 29 Que, K13, 476, 1T am of the opinion that this appeal
d be dismissed with costs

Having regard to the jurisprudence of this Court, for many
ars past, in refusing to interfere with the assessment of dam
res when no prineipl

of law is violated in the actual deter-
ition of the amount, T would dismiss the cross appeal herein

Duvr, J. :—Negligenee is elearly, 1 think, established in faet
rifle, when the |

irts were assembled in a certain way

Can

K
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Can. which to any eye but the expert eye might readily appear to he
—ST “the right way—was a highly dangerous instrument. So much so,
- indeed, that when discharged in such cireumstances injury to
Ross the holder of the rifle was almost certain to follow,
. These rifles were sold without warning—that is to say, were
D":";;:""; put into commercial cireulation with the reasonable probability
y that some of them would come into non-expert hands, where
Exeny.  they would be received without warning and under the risks
e arising from the circumstances mentioned. There is sufficient
evidence to support a finding that competent and careful in-
spection and testing must have revealed the existence of these
risks to the appellant, and 1 agree with the Courts below that
such is the proper conclusion,
Is the appellant responsible? 1 can see no reason for holding
that such responsibility does not arise from the very terms of
Art, 1053 unless it can be successfully contended that responsi-
bility in such cirenmstances is limited to that arising from the
contract of sale. 1 see no reason for such a limitation of the
effect of the article mentioned. 1 cannot understand why a
delictual responsibility towards those with whom the negligent
manufactarer has no contractual relation may not co-exist with
contractua! responsibility towards those with whom he has.
This is said to be inconsistent with the decisions of the English
Courts.  But it is not, 1 think, inconsistent with George v. Shiv-
ington (1869), L.R. 5 Ex 1,39 L., (Ex.) 8, 18 W.R. 118, which
appears to be sufficient to support the proposition that a manu-
facturer is responsible ift he negligently manufactures and puts
into cireulation a mischievous thing which is or may be a trap
to people using it.  George v. Skivington has no doubt heen
adversely commented upon, but it has not been considered hy
any Court competent to override it and it has been applied
widely in the American Courts.  See MacPherson v. Buick Motor
("o, (1916), 111 N.E. 1050,
Whatever be the state of the English law the principle of
George v. Skivington is, in my opinion, a principle of responsi-
bility which by foree of art. 1053 C.C. (Que.) is part of the law
of Quebee,
Axauan, J.:—The facts of these two cases sufficiently appear
in the reports of the Dunstall case in the Superior Court (1920,
58 Que, 8.0 123, and of both cases in the Court of King's Beneh
(29 Que. K.B. 476), and in the judgments of my brothers, They
raise the very important question of the liability under the law
of Quebee of the manufacturer of a firearm, placed by him on
the market for general sale, which, though faultless in material
and workmanship, causes injury to a purchaser (either from the

bar, 1.

63 D,

manul
in sue
inhere
heen 1
of dm
unlock
lished
liimsel
and w
it it i
man's
of the
the na
No s
known
Lebel,
can he
tohe p
Ther
appells
brough
facture
he was
Vente,
Ther
crnmer
novery
change
interfe
and, wl
of any
inferen
ston thy
the hol
indicats
tuted a
| asy
left thy
(quently
respect
’I‘hl'
danger
hility o
sideran
translat

b—¢



63 D.L.R.] Dominion Law Reports,

anufacturer himself or his agent or from a merchant dealing
1 such goods) owing to a latent and unusual source of danger
uherent in its design, to give warning of which no steps have
heen taken by the manufacturer. The existence of the source
of danger in the Ross rifle—that it will fire when its bolt is
unlocked—is indisputable.  Its latent eharacter is fully estab
lished so much so that the manufacturer claims to have been
himself unaware of it.  While probably discernible by an expert
and unlikely to be the cause of injury to a person who knows of
it, it is apt to escape the notice of an ordinary user of a sports
man's rifle,—even if somewhat experienced—as happened in each
of these cases, without his heing 4'1;“"_’1':!'!]1'. with any fault in
the nature of temerity, carelessness or inattention

No such hidden source of danger is to be found in such well
known makes of bolt-action rifles as the Mauser, Lee-Enfield,
Lebel, Mannlicher, Nagant and U.S. Springfield, none of which

can be fired unless the holt is securely locked. 1t was not shewn
to be present in any other make of rifle than the Ross

There is evidence given by Power, formerly a foreman in the
ippellant’s factory, that this source of danger
hrought to the appellant’s attention in 1914

was in faet
But as the manu
facturer, he should, in my opinion, not be heard to say that
¢ was not or should not have been aws of it. 3 Pothier
Vente, No. 213 S, 1873, 2,179 2 Troplong, Vente, No. 574

There is also uncontradicted evidence given by Blair, a Goy

rnment expert, that the danger might have been eliminated by
1 very simple ehange in design.  That being the case, if such
hange would neither materially affect the user of the rifle nor
nterfere with the “*straight pull,” its characteristic feature

nd, while there is no direet evidence to that effect, in the absence

any suggestion in the record that it would, 1 deem it, a fair
nference—I1 have little difficulty in  aceepting the conclu
n that the fact that the Ross Sports Rifle could be fired while

¢ bolt was in a wrong position and unlocked and nothing to
ite that fact was apparent to the ordinary user,
ted a latent defeet in its design

consti

| assume that the rifles were properly assembled when they
t the appellant’s factory, and that the bolts became subse
ntly disarranged—not improbably while in the hands of the
pective plaintiffs
I'he trial Judge found that the existence of this source of
o constituted a defect in the rifle which entailed responsi
ty on the wanufacturer for resultant injuries. Three *‘con
erants”” of Lis judgment read as follows (58 Que. S.('. 127,
nslated
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“Considering that the said accident was not caused by any
defeet in the materials used or in the workmanship, but hy a
defeet in the model of the rifle itself and of the mechanism of
the holt ;

Considering that the said defeet consists in the fact that the
parts which compose the movable holt of the said rifle are sus-
ceptible of heing put out of place by handling without the change
being sufficiently evident to any one who is not an expert, and in
the fact that the bolt so put out of place is susceptible of heing
put in place and closed, and the rifle cocked without the said
bolt being locked to the barrel of the rifle, a condition of things
not outwardly visible, and especially in the fact that the rifle,
apparently full cocked, may be fired with the result that the
bolt is foreed back by the concussion, hecomes loose and strikes
the person firing in the face with great force,

Considering that, apart from any contractual liability, the
public sale and distribution of a defective weapon constitutes a
quasi-offence for whieh the author is responsible for the damage
which results.”

In the Court of Appeal, 29 Que. K.B. 476, while the judg
ments holding the defendant liable were sustained, the damages
awarded to the plaintiff Dunstall were reduced from %11,060
to $8.560, and those awarded to the plaintiff Emery from $10,000
to $5, 482, The respondents have bhoth cross-appealed against
these reductions in the amounts of their respective recoveries
These eross-appeals may be disposed of on the short ground that
neither ease is of the very exceptional class in which this Court
feels justified in interfering on the ground of gross and palpahle
excess or inadequacy with the quantum of damages fixed by
the provincial appellate Court,

The failure of the appellant to take any reasonable steps to
insure that warning of the latent danger of the mis-placed bolt
whether it did or did not amount to a defoet in design—should
be given to purchasers in the ordinary course of the sporting
rifles which he put on the market in my opinion renders hin
linble to the plaintiffs in these actions, His omission to do s
was a failure to take a precaution which human pradence should

have dietated and which it was his duty to have taken and o
sueh constituted a fanlt which, when injury resulted from it to
a person of a elass who the manufacturer must have contem
plated should become users of the rifle, gave rise to a cause o
action against him.

The cases fall within the purview of art. 1053 C.C. (Que.
Taking no steps to warn purchasers of the rifle of its peculin
hidden danger was “‘neglect” and ““imprudence’ on the purt
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should be presumed) which caused injury to the plaintiff in

cach instance. If his failure to make an effort to give such
warning was due to ignorance of the danger, such ignorance
may well be deemed **want of skill”’

ninstances

imperitia) under the cir

The principle of the case in D, 1869.2.195, cited for the re
spondents, where a doctor attending a ¢hild who failed to notify
its nurse of the contagious character of the discase with which
it was afflicted, and which she contracted, was held liable to her,
may be invoked. Purchasers of the Ross rifle were entitled to
rely on the skill and prudence of its manufacturer as the nurse
vas on that of the doctor. Another case, reported in the Court
of Cassation in 8. 18991371, and in the Court of Appeal in D
1804, 2573, may also be referred to where failure to warn the
purchaser of a bieyele

of the danger, owing to weakness in the
tubing forming the post, of raising the handle bar of the hieye
too high, was indieated as a ground of

bility on the part of

the manufacturer-vendor, the purchaser having been injured

ause the tubing in the post hrok
e
Id to the plaintiff, cither direetly or througl

ries oceasioned to the pur

The responsibility of the manufacturer wl he has himselt

an agent, o
er by hidden defi in th
ng sold is elearly covered by arts. 1522 and 1527, (' ( Qe

{

\IL the authorities have followed Pothier in regarding him as
person who is legally presumed to know of Pan
s Francaises, Rép. vho. Viees Redhib, Guil

ard, Vente, No, 462), and this presumption applies in favour

th-purchasers as well as the orviginal vendees, It
nufacturer who is ignorant of latent defeets in the same plight
il he knew of them

puts the

Fhere is good authority for the proposition that this

con
ctual or quasi-contractual  responsibility

extends to sa
chasers of his products from merchants to whom the manu
urer has supplied them, whether direetly
rvention of wholesale dealers daudry-1

Vente, No, 432; Guillonard, Vente, No. 4
it is perhaps not so clear that it also covers unusual latent

es of danger not amounting to defeets

or through the
aintinerie (Saig
2; 8. 1891, 2, 6

I

herefore prefer to rest my opinion in favour of the plaintiffs
irt. 1063, C.C. (Que.), (8. 1879, 1, 474 The defendant’s
nre to take steps to warn purchasers of his vifles of the hidden

r peculiar to them, that they would fire when the holt

ired to be locked but was in fact unlocked, | »

ird as an
rudence or negleet within the purview of that article and

of the defendant (whether his knowledge of it was actual or
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therefore actionable. Sourdat, Resp, vol. 1, Nos. 668, 670, 675,
680,

While English law is not applicable to these cases, 1 incline
to think that under it the defendant would likewise be liable—
at all events if he knew of the latent danger of his rifle—and
probably if he did not. Reference may be made to the very
recent edition (1921) of Clerk & Lindsell on Torts, pp. 445,
469, 471-5; 25 Hals. para. 293, at p. 163; 21 Hals,, para. 638, at
pp. 371, 372, & para. 686, at pp. 408, 409, White v. Steadman,
[1913] 3 K.B. 340, 82 L.J. (K.B.) 846; Bates v. Batey & Co.
[1913] 3 K.B. 351, 82 L.1. (K.B) 963; Cavalier v. Pope, [1906]
AC. 428, 75 L. (K.B.), 609, and Parry v. Smith (1879), 4
C.P.D. 325, at p. 327, 48 LJ. (C.P.) 731, 27 W.R. 801. In
Blacker v. Lake & Elliott (1912), 106 L.T. 533, Hamilton and
Lush, J.., held knowledge by the manufacturer of the defect or
condition ereating the danger essential to render him liable to a
sub-purchaser from his vendee of an article not ordinarily of a
dangerous character, even though it must have been in con-
templation that such a resale should take place. George v.
Skivington (1869), L.R. 5 Ex. 1, 39 L.J. (Ex.) 8, 18 W.R. 118,
the well-known case of the deleterious hair wash, where the
contrary was held, is treated as virtually overruled. Lush, J.,
in White v. Steadman, however, indicates that in his view the
decision in George v. Skivington might have been supported if
it had been put upon the ground that the defendant had failed
to take ordinary care to avail himself of his opportunity of
knowledge of the danger of the ingredients composing his hair
wash.  With respeet, it seems to me that ground of liability,
though not expressed, is fairly implied in the judgments de-
livered in the Court of Exchequer. Thomas v. Winchester
(1852), 6 N.Y. 397, cited with approval in Dominion Natural
Gas Co. v, Collins, [1909] A.C. 640, at p. 646, 79 L.J. (P.C.)
13, and the opinion of Matthew, L.J., in Clarke v. Army & Navy
Co-operative Society, [1903] 1 K.B. 155, at p. 168, 72 L.J.
(K.B.) 153, may also be looked at in this connection. George v.
Skivington is still cited as an authority in Clerk and Lindsell's
recent book at p. 472. 1 find it difficult to reconcile the decision
in Blacker v. Lake & Elliott with the classical passages in the
judgment of Brett, MLR., in Heaven v. Pender (1883), 11 Q.B.D.
503, at p. 509, 52 L.J. (Q.B.) 702:—

“Whenever one person is by eirenmstances placed in such a
position with regard to another that everyone of ordinary sense
who did think would at onee recognize that if he did not use
ordinary care and skill in his own conduct with regard to those
circumstances, he would cause danger of injury to the person
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or property of the other, a duty arises to use ordinary care and
skill to avoid such danger.”’

The duty of a manufacturer of articles (such as rifles), which ——
are highly dangerous unless designed and made with great "','_'“
skill and care, to possess and exercise skill and to take care prysras;
exists towards all persons to whom an original vendee from Ross
him, reasonably relying on such skill having been exercised and E‘“‘;""“
due care having been taken, may innocently deliver the thing N
as fit and proper to be dealt with in the way in which the manu-  Frodeur, }
facturer intended it should be dealt with. The manufacturer
of such articles is a person rightly assumed to possess and to
have exercised superior knowledge and skill in regard to them
on which purchasers from retail dealers in the ordinary course
of trade may be expected to rely. From his position he ought
to know of any hidden sources of danger connected with their
use. The law cannot be so impotent as to allow such a manufac-
turer to escape liability for injuries—possibly fatal—to a person
of a class who he contemplated would use his produet in the way
in which it was used caused by a latent source of danger which
reasonable care on his part should have discovered and to give
warning of which no steps have been taken.

I agree with the Judges of the Court of King's Bench, 29
Que, K.IB. 476, and the Superior Court, 58 Que. S.(", 123, that
the respondents’ actions are not preseribed.

I would dismiss both the appeal and the cross-appeal, with
COStS,

Bropeur, J. (dissenting) :—These two caces, which had been
joined for the purpose of evidence, have heen separately argned
hefore us: but as the facts in each case are almost identical, and
the same questions of law arise, we can decide both cases at once,
The facts are as follows :—

The appellant, Sir Charles Ross, is the maker of a rifle com-
monly known as the ‘“*Ross Rifle.”” The defendants, who are
amatenr hunters, purchased each one of these rifles. Before
using them, however, they had to oil them, and for this purpose
it was necessary to take out some parts of the holt. When
they came to put these parts together again they did not suffi-
ciently shove in and lock the holt, so that later, when they used
the rifle to fire at game, the bolt, through the action of the cart-
ridge, left the breach, struck them in the face and severely
injured them. Hence the action for damages against the maker,
claiming that the accidents were caused by his negligence and
that the rifles had a latent defect.

The makér sets up that these accidents were due to want of
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skill on the part of the plaintiffs Dunstall and Emery, and that
the rifles had no latent defect.

The Superior Court, presided over by Dorion, J., 58 Que. S.C,
123, decided that the aceident (see pp. 127 et seq.) ** was cansed
not by any defeet in the materials used or in the workmanship
but by a defeet in the model of the rifle itself, and of the mech-
anism of the holt,. . and that apart from any contractual
liability, the public sale of a defective weapon consti-
tutes a quasi-offence for which the author is responsible for
the damages which result,”

The Superior Court ordered Ross to pay %11, 060 in the Dun-
stall case, and $10,000 in the Emery case.

The Court of King's Beneh, 29 Que. K.B. 476, found that
there was liability on Ross’ part, but reduced the damages, say-
ing that the amount allowed was excessive,

The defendant appeals from these judgments and asks that
the actions be dismissed.

The plaintiffs Dunstall and Emery have cross appealed, asking
that the judgments of the Superior Court be restored.

Upon these cross-appeals we have not deemed it necessary to
hear the defendant. It is the jurisprudence of this Court that
we rarely interfere in the case of judgments fixing damages,
unless there has been a wrong application of a prineiple of law,
In the present case, the Appellate Court deemed it proper to
reduce the damages, and, indeed, | think the amounts awarded
by the Superior Court were excessive,

The Appellate Court wisely exercised the diseretion allowed it-
on the merits; upon the question of liability, more interesting
points of law present themselves. The actions are apparently
based on a contractual fault, namely, upon the fact that the
thing sold had a latent defect,

The lower Courts found in the facts of the case not only a
contractual fault, but a quasi-offence or a delictual fault.

It is of sufficient importance to state the exaet argument on
this point, for the two faults do not lead to the same conse-
quences, and are not subjeet to the same method of inquiry.

The first question, then, is whether the faets in the case
constitute a delietual fault. In other words, does the non-
execution of a contractual obligation involve the liability of
the debtor from the delictual point of view ?

All the commentators of the Code Napoleon, who had written
on the matter up to the time of codification, with about four
exceptions, were of the opinion that in a case where there is a
contractual fault, you cannot apply the liability resulting from
offences and quasi-offences: Aubry & Rau, vol. 4, para. 446, p.
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755, 4th ed.; Larombiére, art. 1382, nos. 8 & 9; Laurent, vol. 16,
nos. 213-230, vol. 20, no. 463 ; Demolombe, vol. 8, nos. 472, 477;
Sourdat, article on liability, vol, 1, no. 6; Saleilles, article on
obligations under the German Code, nos. 330, et seq. Hue,
vol. 7, no. 95, and vol. 8, nos. 424 ef seq; Sainetectettes Liability
and Warranty ; Fromegect, on Fault as the Cause of Liability,
Pares, 1; Baudry-Lacantinerie, vol. 4, no. 28 ¢
Revue Critique, 1883, p. 616; Labhé, notes in Sirey, 1885
1886-4-25, 1886-2-42, 1889-4-1; Glasson, Civil Code and the
workman question, pp. 30-32; Dallory, Supplement, under ** Re-
sponsabilité,”” no. 57; Ranard de Card, France Judiciaire, vol.
15-1-97 ; Colin and Capitant, vol. 2, p. 368 (1915).

According to these writers, therefore, there are two kinds of
faults, namely, contractual fault, it the debtor does not perform
his obligation arising from an agreement, or performs it im-
properly, and the delictual fault, namely, that which consists in
causing detriment to another, detriment other than that which
arises from a contractual obligation.

Our Civil Code, Que., articles 1070 ¢f seq., has laid down the
liability resulting from econtractual fault, and, in articles 1053,
el seq., it has fixed the liability which results from offences and
quasi-offences, It has therefore shewn, in an obvious manner,
the rules which should guide us in the case of contractual fault
and in the case of delictual fault. If there is an agreement be-
tween the parties, then we should fix their liability in accord-
ance with the provisions of the chapter which deals with the
effect of obligations; and if there has been no such agreement,
then we must determine the lability according to the provisions
of the chapter which deals with offences and quasi-offences

In the last 30 years in France a different opinion has heen
expressed by Mr. Lefebvre, a little known author, who has
claimed that there was only a single liability, namely, that which
resulted from delictual fault (Revue Critigue, 1886, p. 485).

Was it the influence of the German doctrine which made itself
felt in this opinion of Mr. Lefebyre? 1In short, the German
doctrine means that there are no contractual faults in the eivil
law, but that the delictual fault is the only one which exists,
and on which liability is based. (See Saleilles, articles on
obligation under the German Code, nos. 530, ef seq.).

This opinion of Lefebvre has been followed in a limited form
by Desjardins, Revue des Deux Mondes, 1888, p. 362, and hy
Grandmoulin, two little known authors, and hy Planiol, a great
anthority which one cannot contradict. We find Planiols’ opinion
in his work on the Civil Law, vol. 2, no. 911, 1st ed., and in his
note in Dallory, 1896-2-457. These latter authors do not say

Can,

8.C.

Ross
v,
DunsraLL;
Ross

v.
Emery,

Brodeur, 1.




L —

B ST

et

¥z

St By

s

s ————
s T

-3
w

CA.
8.C.

Ross
v
DunsTALL;
Ross
v,
Emery.,

Brodeur, J.

Doyiniox Law Rerorts, [63 D.L.R.

like Lefebvre, that there are only delictual faults, but that the
existence of a contract does not necessarily exclude the quasi-
delictual lability, and that the quasi-delictual liability cannot
find its application when in the non-execution or in the faulty
execution of the contract there appears a delictual element.

It is a doctrine that we meet with in the judgments of the
lower Courts, which laid down that a fault may be, at the same
time delictual and contractual.

For my part, | cannot accept this doctrine of Lefebvre and
Planiol. 1f our Code had wished to set up the unity of a fault,
it would have contented itself with art. 1053; but it has, on the
contrary, laid down the attributes of faults, as much by arts
1053, et seq., as by arts. 1070, et seq., and then we have recourse
to arts, 1070, et seq. each time that it is a question of damages
resulting from the non-execution of a contract.

The latest authors who have written on the matter are Colin
and Capitant, who are the best authorities in France. They sue-
ceeded Planiol in the chair of law at Paris, and their opinion
is fully accepted, not only in University cireles, but also at the
Bar and on the Bench. The following is what they lay down
at p. 368 of vol. 2 of their work, published in 1915:—

““This distinetion, whieh forms one of the fundamental and
elementary ideas of our Private Law, has been thoroughly fought
out in the last twenty years. Naturally, indeed, the lawyers
who see in the fault which constitutes a eivil offence the lack of a
pre-existing obligation give a definition  which applies
equally as well to the fault of the contractual debtor. But this
new doetrine has not destroyed the classical proposition of the
“quality of faults.”” It exists without any influence upon prac-
tice. Observe what the differences actually are which distinguish
the two faults. The contractual fault consists, as we have seen,
in the fact on the part of the debtor of not having executed the
obligation to which he was bound by the contract with his eredi-
tor. The delictual fault eonsists in doing injury to another, an
injury other than that which results from the non-execution
of an obligation, and that either from willfulness and intention to
harm or from merely lacking the precautions which prudence
should mspire in a careful man.

To the first, the classical lawyers have often attached the
corollary that there is a difference in degree between the repre-
hensible fault of the debtor and that of a delinquent. The
debtor would answer only for his slighter fault (culpa levis in
abstracto). The delinquent would answer even for his very
slightest fault (in lege aquilia culpa levissima venit), We have
observed that we must think of this claimed gradation. In a
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contractual matter there is fault actually from the moment that
the debtor has broken his contract, and has not carried out all
that he solemnly agreed to do. The law, in this matter, enacts
the liability upon the simple faet. It is only in a delictual
matter that one can compare, as the Romans did, the concrete
acts of the defendant with these which one might expect from
an attested type of a prudent and careful man.”

Next, they point out that the most important difference he-
tween the contractual faults and the delictual fault is in the
onits probandi,

Our Quebee Code being for the most part inspired by authors
favourable to the quality or the division of the fault, it seems to
me reasonable to follow them, and to diverge from this German
prineiple which, on this point, like many others, does not seem
disposed to follow the generally accepted prineiples off modern
civilisation, 1 find, therefore, that the lower Courts have erred
in deciding that a fault may be at the same time contractual and
delictual.

Now, we must examine the contractual obligations of the
appellant.  We are met with a contract of sale, and we must
look into the contract, as into the obligations which go with it,
the prineiples which must guide us. We must see whether the
vendor has violated the implied provision of the contract which
required him to warrant his purchaser against latent defeets in
the article.

What is a latent defect? Art, 1522 of the Civil Code tells us
that it is a defeet which renders the thing sold useless for the
purpose for which it was intended.

Artiele 1523 informs us that the vendor is not liable for de-
feets which are patent and of whose existence he might himself
he aware,

In the present case the rifle sold was not useless for the pur-
pose for which it was intended; on the contrary, it was a
finished rifle which had been duly patented and which had the
advantage of firing more rapidly than those which are on the
market. The hunter, in handling the bolt, has only to make a
movement, namely, to shove it forward, and then the bolt locks
itself without requiring the closing movement which is necessary
for the other rifles. One sees at once the great advantage which
an invention like that can produce. Saving of time and move-
ment count for a great deal in the suceess of the hunter or of
the soldier,

But it is necessary that the assembling of both parts of the
bolt be properly done. If these two parts are improperly joined,
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then the closing does not take place and an aceident happens as
in the cases before us.

The defendants evidently had not the necessary knowledge
for joining the parts. They were proud of their acquaintance
with old models and took a great deal of trouble to oil the bolt
and barrel of the rifle. They evidently disturbed the pin which
enters the centre of the eylinder, and in re-assembling the parts
they did not give it the necessary length to enable it to penetrate
sufficiently and then close antomatically. Then, in firing the
rvifle, the bolt, which was not closed, recoiled, and caused the
aceident of which the respondents complain,

The question of liahility which presents itself is whether the
vendor of a dangerous weapon, which is perfeet in itself but
whose parts were improperly put together by the purchaser, and
then caused an aceident, is liable for such aceident. In other
words, has he sold an article affected with a latent defect?

The question is one of considerable interest, for with our
industrial development the decision which we are going to give
may be of great importance. Every day there are put on the
market automobiles, gasoline engines and eleetric motors, which,
if put in the hands of competent persons, offer no great danger,
but if they are driven, repaired or put together by the first comer
they may cause servious aceidents.  Perfect mechanisms are put
on sale every day, but before handling them the purchaser should
inform himself of the way to handle them. The vendor has
fulfilled his obligation from the moment that the thing sold
is not unsuited to the use to which it is put.

Major Blair, who has been the expert witness of the plaintiffs,
tells us himself how accidents happen: ‘It is owing to the holt
having been assembled with the sleeve in the wrong position,
in such a position that the sleeve of the bolt was unable to travel
forward on the bolt itself and lock the lugs. It is not then a
defeet in the article sold which eaused the accidents, but the
accidents were due to the fact that the parts of the rifle were
improperly assembled, and that was done by the plaintiffs them-
selves. The evidence shews that when the rifles left the factory
they were properly assembled.

The same witness tells us: “‘Q. What have you to say regard-
ing a rifle that could have its bolt assembled in the wrong way
and yet fire? A, Well, in the hands of one unacquainted with
its mechanism, in the hands of the every-day individual, 1 would
have to say that there was danger. Q. Would you call that a
faulty design? A. In my opinion it would be a fault in design.”
He is asked Q. Would you consider it a dangerous defect? A.
1 would in the hands of a person who did not know whether it
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was rightly or wrongly assembled; there would he danger of
his getting it into action in a wrong manner which would, if
he did so, of course, be dangerous to the firer.”” . . ., Q. 1 am
asking you whether there is anything from the external point
of view in the rifle to shew that that rifle is assembled in the
wrong way ! A. To one who knows it, yes; to one who does not
know it, there is not; in my opinion, there is not.”

The opinion of this expert is not corroborated; on the con-
trary, the other experts who were heard do not appear to chime
in with his ideas. But even taking his opinion, | say that the
defendant should not he held liable, because, according to art,
1523, the vendor is not hound hy defects, of which the purchaser
might himself know the existence.

Pothier, Sale, no. 207, speaking of defects which cannot he
seen, says: “‘and when even he (the purchaser) could not have
known of the defeet, he cannot be heard to complain of the
wrong he suffers from the contract, for it is by his own fault
that he suffers: he must examine the thing before buying it, or
have it examined by someone else, if he has not the knowledge
himself. Now, a wrong that a person suffers by his own fault
is not a wrong of which the law should take cognizance.'

Baudry-Lacantinerie, at no. 418, Sale, after quoting this pas-
sage from Pothier, says: ** The ignorance of the purchaser would
not therefore be sufficient in order that the defeet be considered
as latent, so far as he is concerned, if it was obvious to a person
acquainted with the thing in question.”

A man should not attempt to touch machines which are danger-
ous or linble to become so, unless he has thorough knowledge of
their mechanism.

But they say : this mechanism could have been made so perfect
that even an unskilled person could not have put it together
wrongly. It seems to me that such a requirement goes outside
the provisions of the law. The vendor is not hound to proteet
his purchaser, against the latter’s imprudence. e is only hound
to deliver an article which will not be unsuitable for the purpose
for which it is intended. ‘‘The mere absence of certain quali-
ties”” is said by Aubry and Rau, 4th ed., vol. 4, p. 387, **of which
the article sold may be found lacking in does not constitute a
natural defeet which would give rise to a redhibitory action.”

It is equally so with respect to damages, for the latter can only
be claimed if a redhibitory action can be brought. (Arts. 1526,
1527).

If the purchaser considers it a proper thing to take a piece of
mechanism apart and put them together improperly, he has
only himself to blame if an accident happens: Is the vendor
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required to furnish an education to his purchaser? 1 do not
hesitate to say that he is not, It is, however, this obligation
which the lower Courts have imposed on him. This has been
based on a judgment reported in Dallory, 1894-2-573, respecting
a bicyele. But in the latter case the accident was due to the
weakness of the steering tube, which had been hidden from the
observation of the purchaser. In that case there was a latent
defeet,  Consequently the agreement might be cancelled unless
the vendor informed the purchaser of the latent defeet.
But in the present case there is no latent defect in the model
of the rifle or in the mechanism of the breech.

In a judgment reported in Dallory, 1857-1-65, it was decided
by the Court of Cassation that a vendor is not liable for a defect
with respect to which two things sold separately by him to the
same purchaser may be affected by the way in which they are
brought together or matched, if such matching is done by the
purchaser himself; that a vendor cannot be blamed for not hav-
ing informed the purchaser, by circular or otherwise, under what
conditions the objeet in question should he put together, such
an obligation not arising under any law.

To sum up, I am of the opinion :—

1. That under the cirenmstances of the present case, the only
fault which can be imputed to the defendant is a contractual
fault and not a delictual fault; 2. That there was no latent
defect in the rifle sold to the plaintiffs; 3. That the vendor was
not bound to teach his purchaser how to put together the articles
which he sold him.

For all these reasons, the appeals should be sustained with
costs, and the cross-appeals dismissed with costs.

MiaNavnr, J.:—In these two cases, which present virtually
the same question of civil responsibility, we have had the ad-
vantage of two arguments, the case of Ross v. Dunstall having
been argued in February, and that of Ross v. Emery in May.

The aceident of which the two respondents complain oceurred
in a similar manner, through the backfiring of a sporting rifle
manufactured hy the appellant, and each of the respondents
lost the use of his right eye, besides suffering other injuries to
the head and face. In the case of Dunstall, however, the rifle
was purchased in Minneapolis from dealers in firearms who had
themselves procured it from the selling agents of the appellant.

In the other case, the respondent Emery hought the rifle directly
from the appellant.

This difference in circumstances has given rise to the sugges-
tion that the liability in the Dunstall case is delictual, and in the
Emery case, contractual. In my opinion, whether the eivil re-
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sponsibility incurred proceeds from a contract or rests on a
quasi-délit, matters very little in this case. Indeed, there is
perhaps some ground for the pungent eriticism which Mr,
Planiol, vol. 2, nos. 873 and following, makes of the generally
admitted distinetion between la faute delictuelle and la faute
contractuelle, which, in the opinion of the author, “*n’a ni sens
ni raison d’étre.”” 1t is obvious that no civil responsibility can
exist without a faute, and faute is defined as *“un manquement
i une obligation préexistante.””  (Planiol, No. 86 Whether
this obligation he one imposed hy a law or by a contract, and
cases can easily be conceived where there is an obligation im-
posed by law together with one ereated by a contract, the result,
generally speaking, is the same, in the sense that the person in
fault is obliged to indemmify the person aggrieved to the extent
of the injury suffered.  Therefore, if the appellant was guilty
cither of a delictual or of a contractual fanlt, and if this fault
caused the injuries complained of, there can be no question as
to the eivil liability which he has incurred for the damages suf-
fered by the respondents. And while no doubt the Code deals
separately with the two kinds of responsibility (see article 1053,
and following in the case of ddilits and quasi-dilits, arts. 1070
et seq., with regard to obligations generally, and arts. 1522 ot
seq., as to the sale of things having latent defeets), and while
these articles may be referred to accordingly as they apply to
one or the other of the judgments in question on these appeals,
I do not apprehend that the practical result of one rule or of the
other, as applicable to the cases under consideration, will be in
any way different.

The rifle, the back-firing of which injured the two respondents,
is called the “‘Ross Straight Pull Rifle.”” Without attempting
any too technical deseription of this rifle, T may say that to he
safely fired the bolt.of the rifle must be locked. This bolt is
contained in a bolt carrier or sleeve and is turned by spiral
projections around it which aects in spirally cut grooves inside
the bolt carrier. To lock it, the handle on the bolt carrier is
foreed straight forward. This turns the bolt and Ings about one
quarter of a revolution and the lugs are locked into grooves in
the extension of the barrel. When the assembled holt is removed
for cleaning the rifle or other purposes, the bolt may easily be
slipped back into the wrong spiral groove, bringing the lugs
against the end of the bolt earrier about in line with the handle.
In this condition the holt may be returned to its place in the
rifle, and have the appearance of being locked, but as the lugs
have not turned to the locking position, the rifle is not locked.
If then it be fired, and it can be thus fired, the bolt is thrown
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back in the face of the user. In other rifles with a bolt action,
such as the Mauser, Lee-Enfield, Lebel, Mannlicher, Nagant,
U. S, Springfield, the rifle cannot he fired until the bolt is
locked.

In so far as any defeet has been charged against the Ross
rifle, it lies in the fact that the bolt may be improperly as-
sembled and appear to the user to be locked, and that although
it be really not locked, the rifle can nevertheless be fired in this
unlocked position, with the result of throwing back the bolt in
the face of the user. There is no doubt whatever in my mind
that it is because the respondents in using the rifle improperly
assembled the bolt that they suffered the injuries which gave
rise to their actions. When the rifle is properly used and the
holt is locked in position, no such accident is possible. 1 do not
think therefore, although the trial Judge so found, 58 Que. S.C.
123, that there is a defeet in the design qua design of the rifle,
for it contains a properly constructed locking device, and it was
never intended that it should be fired in an unlocked position,
but there is a possibility that the user, unless he be properly
instrueted as to the locking of the bolt, may assemble it in the
wrong way and be deceived by the appearance of the rifle into
thinking it properly locked. And the danger is that, unlike other
types of bolt action rifles, the Ross rifle can be fired although
the bolt is unlocked, with the consequence that the user, if he
aims the rifle in the ordinary way from the shoulder, will he
injured, as were these respondents,

The evidence is that these rifles, and there was a military as
well as a sporting rifle, were inspected at the factory by Govern-
ment inspectors, that they were fired several times with o charge
heavier than the usual one in order to test their strovgth of
resistence, and that no rifle was put on the market excopt with
the bolt properly assembled. To prevent rust, the gun was
heavily oiled and the purchaser was warned to  ipe it out
thoroughly before using it.  No warning was g of the pos-
sibility of wrongly assembling the bolt, and the dunger that the
rifle might be fired with the bolt in an unlocked position was
not pointed out to users of the rifle. Certain instructions with
respeet to cleaning the gun aceompanied each rifle, but no in-
structions as to the manner of assembling the bolt were given
to purchasers. Indeed the appellant does not appear to have
imagined that an accident like the one in question was possible.

The troops of the Canadian expeditionary force stationed at
Valeartier to the number of some 30,000 were all armed with
the Ross rifle. I think it sufficiently appears that no accident
such as the one in question occurred there, although the rifle
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was fired thousands of times, hut no doubt the troops were care-
fully instructed as to the use of the rifle. In fact, besides the
case of these two respondents, the only other instance testified
to is that of one Leonard in 1896, where the holt is shown to have
been thrown back in the face of the user through being im-
properly assembled in the rifle,

The question now is whether the appellant is liable in dam-
ages for the reason that, althongh he manufactured and sold
a rifle with a properly constructed locking deviee, these respon-
dents were injured because they improperly assembled the bolt
in the rifle and were deceived by the general appearance of the
vifle into thinking that the holt action was properly locked ?  Or
perhaps the question should he stated thus, and this appears to
he the ground chiefly insisted on by the respondents, is the ap-
pellant liaBle because the rvifle constructed by him could he
fired in an unlocked position?

It is important to mention “hat both these respondents were
experienced in the use of firearms, but, when injured, were using
the Ross rifle for the first time. As I have said, the cireum-
stances that one of the respondents purchased the rvifle directly
from the appellant and the other through a dealer who had
obtained it from the selling agents of the appellant, does not
alter the responsibility of the latter if through the violation of
a contract or by reason of the mere negligence of the appellant
cither of the respondents suffered injury.

The principles governing civil responsibility are very familiar
In the absence of any contractual relations between two persons,
the one is liable towards the other, if, being doli capar, e has
caused him damage by his fault, whether by positive aet, im-
prudence, negleet or want of skill (art. 1053 C.C. Que.)  This
fault may be an act of commission or of omission, and however
slight the negligence may be it engenders civil responsibility
where it is productive of injury to another, In the case of the
sale of a thing with a latent defeet, the usual remedy is the
rescission of the sale or a diminution of the price. A distinetion
is made bhetween the case where the defect was unknown to the
seller and where it was known to him; in the former case the
price and the expenses of the sale only can he demanded, in the
latter, the seller is obliged to pay all damages suffered by the
huyer (arts. 1527, 1528 (.(C", Que.). Knowledge of the defect
is cither actual or presumed, for, according to art. 1527 C.C
(Que.), the seller is obliged to pay damages in all cases in
which he is legally presumed to know the defeets.

The authors, and chiefly Pothier (Vente No. 212, and follow-
ing, Obligations, No, 163) explain that the seller is legally pre-
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sumed to know the defects when the thing sold is one in which
the seller usually deals, or one manufactured by him. The
mere dealer is generally allowed to rebut the legal presumption
of knowledge by shewing that in fact it was impossible for him
to discover the defeet, but the manufacturer is not listened to
when he pleads ignorance of the defeet, for he is held to have
guaranteed the produet ereated by him as free from latent de-
fect, spondet peritiam artis, and, as Pothier observes, his ignor-
ance of the defeet in the thing manufactured by him is in itself
a fault. ITmperitia culpae annumeratur,

The appellant here manufactured the rifle and knowledge of
any latent defect in it must therefore be imputed to him.

Consequently it is not material in these cases to discuss the
nature of the presumption, either juris tantum ov juris et de
Jure, mentioned by art, 1527, If ignorance of a latent defect
is in itself a fault, in the case of the manufacturer who sells a
thing manufactured by him, it becomes unnecessary to determine
whether the presumption of knowledge of this defeet can be re-
butted by him, for, even if he could rebut it and establish his
ignorance, he would nevertheless be in fault, so that whether the
appellant kney or did not know that his rifle could be fired in
an unlocked position is immaterial if this be a latent defect of
the rifle manufactured by him.

After due consideration, 1 have come to the conclusion that
the possibility of the rifle being fired in an unlocked position,
when to the ordinary and even eautious user the holt action
would appear to be locked, is a latent defect of the Ross rifle
entailing the eivil lability of the appellant as its manufacturer
for the damages ineurred hy the respondents. 1 have heen
careful to say that 1 do not consider the design of the rifle de-
feetive, as a design, for a properly constructed locking device
was provided, but there was a hidden and undisclosed danger,
and this certainly was a defeet in the rifle and a latent one, as
an inspection of the rifle locked or unlocked shews, That such a
defeet might have been detected hy an expert is no reason to
hold the defeet to be other than latent, or to free the appellant
from liability, for it suffices that a reasonably prudent user
could be deceived by the appearance of the rifle into thinking
that it was properly locked and ready to fire. And to put on
the market without proper instructions or warning such a rifle
—whether the liability be contractual or delictual, is a fanlt for
the consequences of which the appellant must be held liable,

There is an instructive case in Dalloz, 1894, 2, 573, where the
cour d’appel of Bruges held, in 1893, as follows (translated) :

““The weakness of the steermg tube of a bieyele, being hidden
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from the observation of the purchaser and, moreover, not heing
able to be estimated without technical knowledge, constitutes a
latent defeet of such a kind as to cause the eancellation of the
sale and to introduce the question of damages to the purchaser.

The vendor would plead in vain that the breaking of the
steering tube was caused by the purchaser raising it too high,
or that it was eaused by ignorance, if he had neglected to
inform his purchaser of the nature of the mechanism and parts
of the machine.”

The note to this decision contains the following observation :—

“*Moreover, the award of damages to the purchaser would be
justified, in the present case, on another point by the fault com-
mitted by the vendors in not informing the purchaser upon the
mechanism of the machine and of the dangers which certain
parts of the machine presented.”

I have no intention to hold that every manufacturer or vendor
of machinery must instruet the purchaser as to its use, or that
the purchaser, who without sufficient knowledge attempts to
operate machinery, is to be indemnified for the damage resulting
from his ignorance, but where, as here, there is a hidden danger
not existing in similar articles, and no warning is given as to
the manner to safely use a ma

line, it would appear contrary
to the established prineiples of eivil responsibility to refuse any
recourse to the purchaser. Subject to what 1 have said, 1 do
not intend to go beyond the cireumstances of the present case in
laying down a rule of liability, for each case must be disposed
of according to the circumstances disclosed by the evidence,

The respondent, Emery, claims that when the rifle was sent to
him the bolt had been improperly assembled; that he fired it in
the condition in which he had received it—it was only fired some
three years after its receipt—and that consequently the appellant
is liable for the aceident. The finding of the trial Judge is
adverse to this contention and I do not base my conclusions
on it.

The appellant’s plea of preseription is not made out, for pre-
seription eertainly cannot run before the injury was incurred
and these actions were served within the year of the aceident.
Were this a redhibitory action claiming annulment of the sale,
it would possibly be a fatal objection that the respondent Emery
allowed the rifle to remain in his possession for 3 years without
firing it. But, as | take it, his action can stand, notwithstanding
the contractual relations hetween the parties, upon art. 1053, as
well as upon arts, 1527, 1528 C.C. (Que.). The former article
is applied every day in the ecase of passengers injured while
travelling on railway carriages, although a contract is made
6—63 p.LR.
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between them and the railway company for their transportation.
And I cannot assent to the broad proposition that where the rela-
tions between the parties are contractual there cannot be an
action cr delicto in favour of one of them. Very much depends
on the cirenmstances of each particular case.

I would, therefore, dismiss the two appeals with costs.

The cross-appeals of both respondents against the reduetion,
by the Court of King's Beneh, 29 Que. K.BB. 476, of the damages
allowed by the Superior Court, 58 Que. S.C. 123, in my opinion,
cannot be entertained. The practice of this Court, except in
very exceptional eases, is not to allow appeals which put in ques-
tion the quantum of damages assessed by the Courts below. For
that reason 1 would not interfere with the judgment of the Court
of King's Beneh.  The cross-appeals should be dismissed with
costs,

Appeals dismissed.

ATT'Y-GEN'L OF BRITISH COLUMBIA v. ATT'Y-GEN'L OF
DOM. OF CANADA,
Ezchequer Court of Canada, Cassels, J. February 23, 1922,
ConstiruTioNaL Law (§TIA—20) —CONSTRUCTION OF STATUTES—IMPORTA-
TION OF ALCOHOLIC LIQUORS Y A PROVINCE FOR SALE—1921 (B.C.),
cn, 30—B.N.A. Acr 1867, sec. 126—"TaxarioN"—Cusrtoms
DUTIES—EXEMPTION,

The Government of the Province of British Columbia in the exer-
cise of its powers of control and sale of alcoholic liquors under
the Government Liquor Act, 1921 (B.C.), ch. 30, cannot import
such liquors into the Province for the purposes of sale without pay-
ing customs duties thereon to the Dominion of Canada.

2. The provisions of sec. 125 of the B.N.A. Act 1867, exempting the
lands or property of Province from “taxation” do not enable any
Province to import into Canada goods for the purpose of carrying
on a business or trade free of any customs duty chargeable on such

goods.

Acrion by the Crown in right of the Province of British
Columbia to have it declared that it could import liquor into
Canada for purposes of sale pursuant to the provisions of
Government Liquor Aet (being ch. 30, 1921, of the statutes
of that Provinee) without paying the customs dues imposed by
the Crown in right of the Dominion of Canada upon the importa-
tion thereof, under and by virtue of the Customs Aet of Canada
Case now heard bhefore the President, at Ottawa.

J. W. de B. Farris, K.C'., and Eugéne Laflenr, K.C., for
plaintiff.

E. L. Newcombe, K.C., and C. P. Plarton, for defendant.

(Cassers, J.:—This case was argued before me on December
19, 1921. There was no evidence adduced. 1t was stated
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by Mr. Lafleur that the question was one of law. Mr. Lafleur
states: “*It is a test case to decide whether the importation of
liguors by the Provinee of British Columbia are liable to customs
and exeise duties,”’

On the opening of the case, 1 suggested that the other Prov-
inces should be represented on the hearing. Mr. Lafleur informed
we that he had communicated with the Attorney-General’s office
in Quebee, and the reply was that while he, the Attorney-General,
was very much interested in the question and considered the
advisability of intervening in the case, subsequently a telegram
was received from him stating that on consideration the Quebec
Government had determined not to intervene at this stage of
the case,

There seems to be little dispute in regard to the facts as
stated in the pleadings. Counsel for British Columbia objected
to one statement, which reads as follows:—

““That in pursnance of the requirements of the said Aect as
amended, and in particular of see, 25 thereof, there was delivered
to the Collector of Customs and Excise at Vietoria, B.C'., by His
Majesty as represented by the Provinee of British Columbia, or
by the Liquor Control Board at Victoria, B.C., or by an officer
of the Government of the Province of British Columbia, acting
for or on behalf of His Majesty, as so represented, as consignee
of the said case of whiskey (hereinafter referred to as ‘the
importer’) an invoice of the said case of whiskey, containing the
information required by paragraph (a) of said sec. 25 of the
Customs Aect, and thereupon a bill of entry on Customs form
‘B.16—amended’ covering entry of small collections for home
consumption’ was made out in conformity with paragraph (b)
ete,”’

Mr. Lafleur stated that this was not quite an accurate state-
ment of what occurred, that in fact there was no such invoice
at all delivered in pursuance of the Act. There was an invoice
delivered when a claim was made for the delivery of the goods,
and this invoice was attached to the claim in order to identify
the goods.

Whether this difference is material or not, the statement of
the facts as stated by Mr. Lafleur was conceded by Mr. Newcombe,

The case was very fully and ably argued by counsel for hoth
sides, and if T err in the conclusions that I have arrived at, it
certainly is not attributable to any lack of assistance on the part
of counsel,

As stated by Mr. Lafleur in the quotation which I have re-
ferred to, the case before me is brought as a test action, and on
the argument it was argued both by Mr. Newcombe, and by Mr.
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Lafleur in reply, on hroad grounds, namely, the right of the
Province of British Columbia to import spirits from Great
Britain and to hecome practically the sole vendors of the spirits
in the Province of British Columbia,

The legislation of the Legislative Assembly of British Col
umbia is eontained in the statute of 1921, ¢h. 30. This legislation
has been held to be infra vires by the Board of the Privy Council
in the case of the Canadian Pacific Wine Co. v. Tuley, 60 D.L.R
520, [1921] 2 A.C. 417, It also had been held to be within the
powers of the legislature by Clement, J., in the case of Little v
Att’y-Gen’l of British Columbia (1921), 60 D.IL.R. 355, Thes
cases set out the provisions of the statute of British Columbia
which, as T have stated, practically give to the Provinee the sole
right to import for sale, and to sell spirits, ete., within the
Province of British Columbia,

As 1 have mentioned, the case was argued before me on hroad
lines. On reading over the statement of claim, the allegation is
that James Patterson, the duly appointed Purchasing Agent
under the Government Liquor Aet, acting in pursnance of the
provisions of the said Aet, and in the name and on behalf of
His Majesty the King in the right of the said Provinee, pur
chased in Great Britain one case of Johnnie Walker Black Label
Whisky, which was shipped from Glasgow and consigned to the
purchaser Iis Majesty King George V in the right of th
Provinee of British Columbia, ete,

While, as I have stated, the broad question as to the right of
the Province to import for the purposes of sale, as provided by
the statute, is intended for the consideration of the Court, it is
open to the contention that the pleadings only deal with one
case of whisky imported for governmental purposes. 1, ther
fore, directed a notice to be served on counsel for both parties
suggesting that either the pleadings should be amended so as
to cover the broader question, namely, whether British Columbia
importing wholesale for the purpose of becoming the sole vendors
as provided by the statute, could so enter into the trade and
proeure the whisky from Great Britain free of Customs dues
as contended by the Province,

Pursnant to my suggestion, the following admission of facts
has been filed, signed by counsel for the Attorney-General of
British Columbia :—

““It is hereby admitted, for all purposes of this action, that
the case of Johnnie Walker ‘Black Label’” Whisky, which was
purchased and consigned to His Majesty King George V' in the
right of the Provinee of British Columbia, care of Liquor Control
Board, Victoria, B.C',, as alleged in par. 1 of the Statement of
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!the § (laim filed herein, was so purchased and consigned to meet the Can

ireal requirements of the Government liquor stores established in EC.

irits 18 British Columbia under the Government Liquor Aet, ch. 30, of

the Statutes of British Columbia, 1921, and for the purpose of ATT'v-GEx'L
Col- W sale at said Government liquor stores pursuant to the provisions p o
ation 8 of the said Act.”” CoLuMBiA
uneil 88 The contention of counsel for British Columbia is that under L
LR see. 125 of the BN.A. Act of 1867, which reads: *“No lands or AT¥G
1 the & property belonging to Canada or any Provinee shall be liable posision
e v A to taxation.”” Notwithstanding the fact that whisky and other or Cavaoa.
“'l"j‘ liquors were imported by the Province not for their own gov- ,‘l;_:,lr. .
mbia ernmental purposes, but for the purposes of trade, they are
1 5ol entitled to import without payment of the customs dues imposed

the by the Dominion. The question is one of very grave importance
If the decision is in favour of the Provinee, and any Provinee

woad | is to be at liberty to import any goods without payment of
on s customs dues, then the Provinee can enter upon any trade of
wgent any description.  They might import, for illustration, harvesting
[ the machinery from the United States, and escaping payment of
If of customs dues, undersell Canadian manufacturers. The practical

pur effeet would be if the Provinee chose to avail themselves of this
abhel alleged right, that the revenues of the Dominion requisite for

» the the purpose of carrying on the Government of the Dominion
the might be depleted to such an extent as to render it impossible
for the Dominion to meet the heavy obligations cast upon them

ht of 8 under the terms of the Confederation Aet. It certainly is a

dby o startling proposition put forward for the first time since Con-
it federation, 1867,

one The distribution of legislative powers between the parliament
her of the Dominion and Provincial legislatures, are set out in secs,
irties 91 and 92 of the B.N.A. Act, 1867. By sub-sec. 2 of see. 91, of
0 1 the Dominion is assigned exclusively: The Regulation of Trade

mbia and Commerce; and by sub-sec. 3: “*The raising of Money by
wdors any Mode or System of Taxation.”
and To the Provincial Legislatures, by sec. 92, sub-see. 2, “‘Direct

dues Taxation within the Provinee in order to the Raising of a
Revenue for Provineial Purposes.”
facts Section 118 provides for large sums to be paid yearly by

il of (anada to the several Provinces for the support of their govern-
ments and legislatures, and it is unnecessary to repeat that the

that Dominion have to raise very large sums of money.

wils The sees, 122, 123 and 124 of the B.N.A. Act of 1867, are

1 the important, more particularly sec. 124, which provides that:

ntrol “Nothing in this Act shall affect the right of New Brunswick

it of to levy the lumber, dues, ete.”
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Section 146 of the B.N.A. Act provides for the admission o
other Colonies, and amongst those named is the Provinee of
British Columbia.

“It shall he lawful for the Queen, by and with the adviee of
Her Majesty’s Most Honourable Privy Council, on Addresses
from the Houses of the Parliament of Canada, and from the

Houses of the respective Legislatures of the Colonies . . . (inelud
ing British Columbia) to admit those Colonies or Provinces
or any of them, into the Union, . . .. on such Terms and Condi

tions in each Case as are in the Addresses expressed, and as
the Queen thinks fit to approve . =

On May 16, 1871, an Order of Ier Majesty in Council
admitting British Columbia into the Union was passed:

“And from and after the 20th July, 1871, the said Colon
of British Columbia shall be admitted into and become part o
the Dominion of Canada, upon the terms and conditions s
forth in the hereinbefore recited Addresses.”

Referring to the Address of British Columbia, sec. 7
provides:

““1t is agreed that the existing customs tariff and exeise dutic
shall continue in foree in British Columbia until the railwa
from the Pacific Coast and the system of railways in Canad
are connected, unless the Legislature of British Columbia should
sooner decide to accept the tariff and excise laws of Canad
When customs and excise duties are, at the time of the union o
British Columbia with Canada, leviable on any goods, war
or merchandizes in British Columbia, or in the other Provinees
of the Dominion, those goods, wares and merchandizes may
from and after the Union, be imported into British Columbia
from the Provinces now composing the Dominion, or into either
of those Provinees from British Columbia, on proof of payment
of the Customs or Exeise duties leviable thereon in the Provin
of exportation, and on payment of such further amount (if an)
of Customs or Excise duties as are leviable thereon in the Pr
ince of importation. This arrangement to have no force or effi
after the assimilation of the Tariff and Excise duties of Britis
Columbia with those of the Dominion.™

Sub-section 3 of see. 2 of the Customs Aect, R 1906, ¢h. I8
as enacted by ch. 15, sec. 1, of the Statutes of Canada, 1917

reads as follows:—

“The rates and duties of customs imposed hy this Aect, or
the customs tariff or any other law relating to the ecustous,
as well as the rates and duties of customs heretofore imposed by
any customs Act or customs tariff or any law relating to th
customs enacted and in force at any time since the first day of
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July, one thousand eight hundred and sixty-seven, shall be hind-
ing, and are declared and shall be deemed to have been always

hinding upon and payable by Ilis Majesty, in respect of any

EC

goods which may be hereafter or have been heretofore imported ATy \(.;\q

hy or for His Majesty, whether in the right of Iis Majesty’s
(.‘mv-l'nlm-nl of Canada or His Majesty’s Government of any
province of Canada, and whether or not the goods so imported
belonged at the time of importation to His M
and all such Aets as aforesaid shall be construe

Jesty; and any
nd interpreted
is if the rates and duties of customs aforesaid were and

are
hy express words charged upon and made payable by His
Majesty :

Provided, however, that nothing herein contained is intended
to impose or to declare the imposition of any tax upon, or to
make or to declare liable to taxation, any property belonging
to His Majesty either in the right of Canada or of a provinee.”’

While it may be true that customs duties may be deseribed
as taxes in a broad sense, I do not think that at the time of Con-
federation it was ever considered or intended under the words
contained in see, 125, **No lands or property belonging to Canada
or any Province shall be liable to taxation,” that a Provinee
should be at liberty to procure spirits, ete,, for the purpose of
sale without payment of the customs dues.

Elies, on the Law of Customs, at p. 4, states as follows:—
“There is a distinetion to be observed between taxes and duties
although both taxes and duties as commonly understood
embraced in the generie term taxes.”’

Bank of Toronto v. Lambe (1887), 12 App. Cas., 575, at
O83, 56 L.J. (P.C.) 87, Lord Hobhouse, pronouncing the judg-
ment of the Board of the Privy Couneil, in discussing the frame
of the Quebee Aet, uses the following language, referring to
the tax imposed in the case before the Board:

‘It is not like a customs’ duty which enters at once into the
price of the taxed commodity. There the tax is demanded of
the importer, while nobody expects or intends that he shall
finally bear it. All scientific economists teach that it is paid,
and seientifie financiers intend that it shall be paid, by the con-
sumer; and even those who do not aceept the conclusions of the
cconomists maintain that it is paid, and intend it to bhe paid,
ly the foreign producer. Nobody thinks that it is, or intends
that it shall be, paid by the importer from whom it is demanded.”’

There are very strong cases in the Supreme Court of the
United States, and also in the Commonwealth of Australia, cited
by counsel on the argument before me. In the case of Brown v.
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State of Maryland (1827), 12 Wheaton 419, Marshall, C.J., at
p. 437, uses the following language :—

““An impost, or duty on imports, is a custom or a tax levied
on articles hrought into a country, and is most usually secured
before the importer is allowed to exercise his rights of owner-
ship over them, because evasions of the law can be prevented
more certainly by executing it while the articles are in its
custody. It would not, however, be less an impost or duty on
the articles, if it were to be levied on them after they were
landed.””

In United States v. Perking (1896), 163 U.S, 625, Brown, J.,
was dealing with a case in which the facts were that one Merriam
had devised and bequeathed all his estate, both real and personal,
to the United States Government, and the question was whether
personal property bequeathed by will to the United States was
subject to an inheritance tax. On pp. 628, 629, he quotes from
the Court of Appeals in Maryland the following langnage :—

“‘Possessing, then, the plenary power indicated, it necessarily
follows that the State in allowing, property. .to be dis-
posed of by will, and in designating who shall take such property
where there is no will, may preseribe such conditions, not in
conflict with or forbidden by the organic law, as the legislature
may deem expedient. These conditions, subject to the limitation
named, are, consequently, wholly within the diseretion of the
General Assembly. The act we are now considering plainly
intended to require that a person taking the benefit of a civil
right secured to him under our laws should pay a certain
premium for its enjoyment. In other words, one of the condi-
tions upon which strangers and collateral kindred may acquire
a decedent’s property, which is subject to the dominion of our
laws, is, that there shall be paid out of such property a tax of
two and a half per cent. into the treasury of the State. This,
therefore, is not a tax upon the property itself, but is merely
the price exacted by the State for the privilege accorded in
permitting property so situated to be transferred by will or hy
descent or distribution.””

And at p. 630:—

“We think that it follows from this that the act in question
is not open to the objection that it is an attempt to tax the
property of the United States, since the tax 1s imposed upon
the legacy before it reaches the hands of the government. The
legacy becomes the property of the United States only after it
has suffered a diminution to the amount of the tax, and it is
only upon this condition that the legislature assents to a hequest

of it.”’
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South Carolina v. United States (1905), 199 US, 437. In
the head note, at p. 438 of this case, it is stated as follows:—

‘““A State may control the sale of liquor by the dispensary
system adopted in South Carolina, but when it does so it engages
in ordinary private business which is not, by the mere fact that
it is being conducted by a State, exempted from the operation of
the taxing power of the National Government.”

While it may be that the decisions of the Supreme Court of
the United States are not binding upon this Court, they are
entitled to very great weight, and Brewer, J., who delivered the
judgment in this case (South Carolina v. United States) had a
high reputation as a Judge, On pages 454, 455, he states as
follows :—

“The right of South Carolina to control the sale of liguor
by the dispensary system has been sustained. Vance v. W, A,
Vandercook Co., No. 1, 170 U.S, 438, The profits from the busi-
ness in the year 1901, as appears from the findirfgs of fact, were
over half a million of dollars. Mingling the thought of profit
with the necessity of regulation may induce the State to take
possession, in like manner, of tobacco, oleomargarine, and all
other objects of internal revenue tax. If one State finds it thus
profitable, other States may follow, and the whole body of
internal revenue tax be thus stricken down.

More than this, There is a large and growing movement “in
the country in favour of the acquisition and management by
the public of what are termed public utilities, including not
merely therein the supply of gas and water, but also the entire
railroad system. Would the State, hy taking into possession
these publie utilities, lose its republican form of government?
We may go even a step further. There are some insisting that
the State shall become the owner of all property and the manager
of all business. Of course this is an extreme view, but its advo-
cates are earnestly contending that thereby the best interests of
all citizens will be subserved. If this change should be made
in any State, how much would that State contribute to the
revenue of the Nation? If this extreme action is not to be
counted among the probabilities, consider the result of one
much less so. Suppose a State assumes under its police power
the control of all those matters subject to the internal revenue
tax and also engages in the business of importing all foreign
goods. The same argument which would exempt the sale by
a State of liquor, tobacco, ete., from a license tax would exempt
the importation of merchandise by a State from import duty.
While the State might not prohibit importations, as it can the
sale of liquor, by private individuals, yet paying no import duty
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it could undersell all individuals and so monopolize the importa-
tion and sale of foreign goods.

Obviously, if the power of the State is carried to the extent
suggested, and with it is relief from all Federal taxation, the
National Government would be largely erippled in its revenues,
Indeed, if all the States should concur in exercising their powers
to the full extent, it would be almost impossible for the Nation
to collect any revenues, in other words, in this indirect way it
would be within the competency of the States to practically
destroy the efficiency of the National Government. 1f it he
said that the States can be trusted not to resort to any such
extreme measures, because of the resulting interference with
the efficiency of the National Government, we may turn to the
opinion of Marshall, C.J., in M'Culloch v. Maryland, 4 Wheaton,
p. 431, for a complete answer."’

I quote this language as 1 think it is pregnant with common
sense, and very applicable to the present case,

At p. 457, he uses the following language, quoting Nott, C.J.:

““Moreover, at the time of the adoption of the Constitution,
there probably was not one person in the country who seriously
contemplated the possibility of government, whether State or
National, ever descending from its primitive plant of a body
politie to take up the work of the individual or body corporate.

.. Certain it is that if the possibility of a government usurping
the ordinary business of individuals, driving them out of the
market, and maintaining place and power by means of what
would have been called, in the heated inveetive of the time,
‘a legion of mercenaries,” had been in the public mind, the Con-
stitution would not have bheen adopted, or an inhibition of such
power could have been placed among Madison’s Amendments.”

Looking, therefore, at the Constitution in the light of the
conditions surrounding at the time of its adoption, it is obvious
that the framers in granting full power over license taxes to the
National Gevernment, meant that that power should be com-
plete, and never thought that the States by extending their
funetions could practically destroy it.”

At p. 461 Brewer, J., uses the following language :—

“These decisions, while not controlling the question before us,
indicate that the thought has been that the exemption of state
agencies and instrumentalities from National taxation is limited
to those which are of a strictly governmental character, and
does not extend to those which are used by the State in the
carrying on of an ordinary private business.””

At p. 463 he again states:—

““It is reasonable to hold that while the former may do noth-
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ing by taxation in any form to prevent the full discharge by
the latter of its governmental funetions, yet whenever a State
engages in a business which is of a private nature, that business
is not withdrawn from the taxing power of the Nation.”

The Board of the Privy Couneil have used very similar lang
uage in two cases, Farnell v. Bowman (1887), 12 App. Cas, 643,
56 L. (P.C) 72, and Att'y-Gen'l of the Straits Settlement v.
Wemyss (1888), 13 App. Cas. 192, in which the Board indicate
their views, viz., that if a State chooses to embark upon private
husiness in competition with other traders, they should he liahle
just as other persons engaging in trade,

The case of Att'y-Gen'l of New South Wales v, Collector of
Customs (1908), 5 Com. L.R. 818, and the case of The King v
Nutton (1908),5 Com. L.R. 789, deserve very close consideration
They are powerful pronouncements by able Judges. 1 agree
with the Attorney-General for British Columbia in his state-
ment before me as to the difference between taxation and a tax
As the Attorney-General states, 1 am not relying very strongly
upon that phase of the argument.” e thinks the distinetion
is rather subtle and thin, so do 1

After very carefully considering all the cases referred to hy
counsel, and a good many others, I have formed the opinion
that if the Provinee of British Columbia import goods for the
purpose of carrying on a business or trade, they must pay the
customs dues charged by the Dominion for the privilege of im-
porting such goods. 1 think it would startle anyone who has
any knowledge of the manner in which business has been earried
on in the Dominion and the Provinces for the last 50 odd years,
if such a elaim as that put forward could be sustained.

The Attorney-General suggested that the eustoms dues might
still be imposed on the purchasers from the government of British
Columbia. 1 fail to see how that is feasible. 1f the goods are
» Ymitted duty free, they are duty free in the hands of the pur-
chaser from the importer. It would practically be impossible
to colleet eustoms dues from each individual purchaser of a
hottle of whisky.

Another question strongly pressed upon me by Mr. Newcombe
was that under the rule applied of ejusdem generis, the word
property in see. 125 of the B.N.A. Aet should be limited to
property of a kind similar to lands. 1 was referred by Mr.
Neweombe to the cases set out in Maxwell on the Interpretation
of Statutes, 6th ed., p. 574. There are a large number of cases
cited, some of which come very near supporting his contention,
The words of sec. 125 are, ‘‘Lands or Property.” The word
“lands’’ embrace the whole genus, and the word “property’
has a mueh more extensive meaning than the word “‘lands.””
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The case of the Sun Fire Office v. Hart (1889), 14 App. Uas.
98, 58 L. (P.C.) 69, 37 W.R. 561, was an appeal from the Court
of Appeal for the Windward Islands. The condition in the
policy of insurance was that it should not apply to any portion
of the subject of insurance which should, by reason of some act
done after its date without the consent of the insurers, be exposed
to inereased risk of fire, or removed to a building or place other
than that deseribed in the poliey; second, that the insurers might
terminate it by notice if “‘by reason of such change, or from any
other cause whatever,”” they should desire to do so. Lord
Watson, who delivered the judgment of the Board, used the
following language, at pp. 103, 104 :—

It is a well-known canon of construction, that where a par-
ticular enumeration is followed by such words as “‘or other,”’
the latter expression ought, if not enlarged by the context, to
be limited to matters ejusdem generis with those specially en-
umerated. The canon is attended with no diffienlty, except in
its application. Whether it applies at all, and if so, what effect
should be given to it, must in every case depend upon the precise
terms, subject-matter, and context of the clause under construc-
tion. In the present case it appears to their Lordships to be
no room for its application. The theory which the ruling of
the presiding Judge and its affirmance by the majority of the
Court of Appeal, proceeds, appears to be this, that the words
““by reason of such change’ are equivalent to an enumeration
of certain particular changes or causes specified in the preceding
condition; and that the following words, ‘““or from any cause
whatever,”” must be confined to causes ejusdem generis with
these. The antecedent context does not contain a mere specifica-
tion of particulars, but the description of a complete genus, if
not of two genera. The first of these is any and every act done
to the insured property whereby the risk of fire is increased.””

The judgment of the Court below was reversed.

In Beal on Legal Interpretation, 2nd ed., pp. 311 and 312,
it is stated, if the particular words exhaust the whole genus,
the general words must refer to some larger genus.

It was also argued before me by Mr. Newecombe that if the
Provinee of Alberta owned lands, say situate in the Provinee of
Saskatchewan, the Provinee of Saskatchewan would have the
right to tax these lands. It is not necessary to determine this
point, and I prefer not to pass any opinion upon it until the
case arises.

I think, under the circumstances of this case, it being a test
case, there should be no costs to either party.

Judgment aceordingly.
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NESBITT v. McCARTNEY,
Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck,
Hyndman and Clarke, JJ.A. March 17, 1922,

SPECIFIC PERFORMANCE (§1D—26) —SALE—CORPORATE SHARES—OFFER—
ACCEPTANCE—REASONANLE TIME—LACHES ON PART OF PUR-
CHASER'S NOMINEE IN COMPLETING—REPUDIATION BY PURCHASER.

‘Where an offer to purchase shares in an incorporated company
has been made and the person making the offer has stipulated the
manner in which the transaction is to be completed in the event of
its being accepted, and the offer is accepted within a reasonable
time, the purchaser cannot repudiate the transaction on account of
laches on the part of higs nominee in completing the transaction,
What is a reasonable time for the acceptance of the offer depends
on the nature of the particular offer and the circumstances of the
case,

[Boyle's case (1885), 54 L.J. (Ch.) 550, referred to. See Annota-
tion on Company Law, 63 D.L.R. 1.])

Avrean from the judgment of Harvey, C.J., dismissing an
action for specific performance of an agreement for the purchase
of capital stock in an incorporated company. Reversed,

G. F. H. Long, for appellant,

('. 8. Blanchard, for respondent.

The jndgment of the Court was delivered hy

CLARKE, J.A.:—This is an appeal from the judgment of
Harvey, C.J., dismissing the plaintiff’s action for specific per-
formance of an alleged agreement for the purchase by the de-
fendant from the plaintiff of ten shares of the capital stock of
Medicine Hat Pump and Brass Manufacturing Co., Ltd., on the
ground that the defendant's offer to purchase the shares was
not accepted within a reasonable time. No time was mentioned
within which the offer should he accepted. 1 think the law is
well settled that in such a case the offer expires at the end of a
reasonable time. What is a reasonable time depends largely on
the nature of the particular offer and the circumstances of the
case, It is necessary th it the acceptance of the offer be com-
municated within such reasonable time,

The head office of the company is at Medicine Hat. The plain-
tiff, who is a farmer, resided at Whitla during the early part of
the negotiations and later at Coaldale, hoth places heing at a
considerable distance from Medicine Iat. The defendant, who
appears to have been substantially interested in the company,
resides at Cedar Rapids, Towa, and his son Roy is the manager
of the company and resides at Medicine Hat.

The negotiations commenced in the fall of 1920, when both
parties were at Medicine Hat attending a shareholders’ meeting
of the company. The plaintiff, at the request of the defendant,
accepted the position of director of the company upon the de-
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fendant’s promise to take care of a certain number of his shares
which he desired to sell.  Whereupon the plaintiff signed a
transfer in blank and left his share certificate at the office of the
company, but no terms of sale were agreed upon at that time.

Shortly after the shareholders’ meeting, the plaintiff wrote to
the defendant, and receiving no reply, wrote him again on
December 13, 1920, urging him to arrange for the shares hy the
24th of that month, as the plaintiff owed a note to the bank,
maturing on that date,

The defendant does not appear to have replied to either letter
direct, but on December 28, 1920, he wrote to his son as follows:

“1 wrote you yesterday that 1 would write you to-day, but
it has got so late in the day I will put it off until to-morrow
morning. However, | want to say this, that if Nesbitt wants
Canadian money at par in Canada, that is what he paid for his
stoek, 1 will send him a draft for it.

Now, the draft | send him will pay $1,000 at the bank. Now
this %1,100 certificate he has, have Perey make out two new
certificates, one for $1,000 payable to me, and the other for $100
payable to him, so that he will be in the clear as an officer of the
Medicine Hat Pump & Brass Manufacturing Co. 1 want him
to own that $100 unencumbered.

Make out both certificates and have Bennet sign them as
president and forward them here and Geo. E. Me¢Donald will
sign them as seeretary, and 1 will return him the $100 certificate
as made out to him with a draft to cover the $1,000 one.

The reason 1 am writing you to-day is so as to get this Neshitt
matter cleaned up.

Now if he doesn’t want par, the same as he paid for his stock,
advise me by return mail and then 1 will write you the other
letter,”

The son did not communicate this offer to the plaintiff, He
says he held it in abeyance until such time as Mr. Nesbitt should
accept the offer.  He did not know whether or not a copy of it
had been sent to Nesbitt,

The plaintiff being unaware of the offer made in the letter
to the son, and having received no reply to his letters to the
defendant, wrote to McDonald, the secretary of the company,
who procured from the defendant a copy of the letter of Decem-
ber 28 and sent it direct to the plaintiff. The evidence as to the
date of the receipt of this letter by the plaintiff is not very clear,
but I judge it was about the last of January, a month later than
the date of the letter to the son. The defendant evidently con-
sidered this letter contained an offer to the plaintiff, for in his
letter of June 6, 1921, to Mr. Bell, the plaintiff’s solicitor, he
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says:--‘Now I offered to take this stock at par, Canadian funds,

—along the first of the year or the latter part of last year,”” and
his delivery of the copy of the letter to MeDonald to be sent to the
plaintiff a month after he considered the offer was made, is
pretty strong evidence that he did not consider time as important.
On February 7, shortly after receiving the letter from MeDonald,
the plaintiff went to the company’s office, and the son being
absent, he left the letter and the she rtificate, which was
taken from the safe, with the hbookkeeper, Perey Ortner, referred
to in the letter of December 28, e states that he had accepted
the agreement and left the letter with Ortner to have the
agreement carvied out.  The son, on his return, found these
papers on his desk with a memo, from Ortner that plaintiff had
called in regard to them, but he says he did not consider that
was an acceptance and wanted something in writing. e did
not communicate with the plaintiff, who, after waiting till March
1. telephoned to the son and asked him to rush the matter
through. Ie says the son replied that he wounld, but the son
says that he told the plaintiff he had no authority to transfer
the shares for the reason that so long a time had elapsed, and
that he would take the shares with him to Cedar Rapids, as he
was making a trip in April. The plaintiff, however, on the same
day wrote to the defendant direet as follows:

“1 have just been talking to Roy over the phone to-day and
find out these shares have not heen forwarded to you yet. This
was a surprise to me as 1 had left word after receiving copies
of your instruetions and proposals re the matter,

Roy informed me to-day he would attend to the matter at
once, | am writing this to let you know | had accepted your
offer, and also that T appreciated it very much, as I am aware
that times are not very happy for investments. 1 will be glad
when this is ¢leared up, as I am sure needing the money. ™

The defendant did not reply to this letter,

After two later letters to the son, the latter finally replied,
returning the sharve certificate and stating that MeDonald, the
seeretary, was the proper man to transact the business. The
plaintiff afterwards took the certificate back and left it at the
office of the company and then consulted his solicitor, Mr. Bell,
who wrote to the defendant and received a reply dated June 6,
in which he says:—

““1 gave him instruetions to have the stock sent here and 1
would send New York for it, but they delayed getting the stock
properly signed for over two, three or four months, and I de-
cided that 1 could not use it. Now | haven't any money at the
present time, I have invested what surplus money 1 had in

re o«

Alta.

App. Div,

Nesurn

v,
MceCanrsey.

Clarke, 1A

———




96
Alta,
App. Div.

Nesnmirr

v.
McCarTNEY,

Clarke, 1A

DomiNioN Law Reports. [63 D.L.R.

interests here in the States. . . . .

There is no objection that the acceptance was late, but that
there was delay in forwarding the stock; and in a later letter
to the plaintiff, June 27, the defendant says:—Now of course,
you know the old saying, ‘What is everybody'’s business is no-
hody’s business.” I would have taken over your stock that time
up until April1...."”

It is quite apparent that at this time the defendant’s com-
plaint was in veference to the forwarding of the papers rather
than the date of aceeptance of his offer. 1 think that there was
at latest an unqualified acceptance on March 1 which, under
the cirenmstances, was within a reasonable time after the offer;
also, that if the acceptance could have heen objected to as too
late, whether or not the defendant was bound in law to have
made the objection upon the receipt of the plaintiff’s letter of
March 1, yet his silence affords pretty strong evidence that he
did not consider the aceeptance to be too late. In Boyle's case
(1885), 54 L.J. Ch. 550, at p. 553, 33 W.R. 450, Kay, J., dis-
cussing this question, says:—

““A man makes an application for shares. Ie never with-
draws that application. After a considerable delay the allot-
ment is made. e has a perfeet right to say ‘Your delay has
heen so long that T will not have the shares.” But if he does
not say that, if he says nothing, is there no contract? No case
has held that. 1f he lies by and says nothing, of course that
leaves him at liberty to aceept the allotment if the company
prospers, and to repudiate if it turns out unsuccessful. He can-
not do that. e must do the one thing or the other. His non-
withdrawal of his application leaves him under the necessity of
saying ‘1 will not accept the shares,” Otherwise, if he says
nothing, his conduet may amount to condonation of the delay
which has taken place.”

I do not think the plaintiff is responsible for the delay in com-
pleting the transfer by registration, and the issue of new eer-
tificates, The usual rule in cases of shares listed on the Stock

Ixchange seems to be that the duty is upon the transferce to
procure the registration. It does not appear that the shares
in question were listed, but the defendant, by his offer of Decen-
ber 28, directed how the transfer should be effected. All the
plaintiff was to do was to sign the transfer and deliver the
certificate to the son, which he did. 1 do not think he can le
held answerable for the laches of the son, who was the nominee
of the defendant.

Much stress was laid by the defendant, through his counsel,
upon the fact that the fluctuation in exchiange between Canada
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and the United States rendered time an essential element in the
transaction, but it does not appear that the defendant so con-
sidered it. If he did, I think he would have so stated. It appears
from the evidence of Mr. Elliott that on January 2, 1921, a few
days after the offer was first made, the rate was 15-5/8% to
17-3/8%, and had dropped to 11-1 /4% on January 27, which
was about the date the offer was renewed, and this was the lowest
point between December, 1920, and March 7, 1921. It is fair
to assume that if the defendant regarded the exchange as material
he would have withdrawn his offer instead of repeating it when
exchange was at its lowest point.

There is no suggestion that there was any fluctuation in the
price of the shares so as to render time material or that they
were on the market at all.

I think the appeal should be allowed with costs, the judgment
helow set aside and judgment entered for the plaintiff adjudging
that the agreement be specifically performed and that all parties,
including the plaintiff, do concur in all steps that may be neces-
sary and proper for cansing the said 10 shares to be duly
registered in the name of the defendant in the register of the
company, and that the defendant pay to the plaintiff $1,000 with
interest from April 1, 1921, at 5% per annum, with liberty to
apply to a Judge of the Supreme Court if any diffieulty arises
in conneetion with the transfer and registration. The defendant
should pay the costs of the action.

Appeal allowed,

PACHAL v. MARKHAM and MYERS,

Saskatchewan Court of Appeal, Haultain, €.
JJ.A. March 6, 192

Exemprions  (§ITA—12B)—HOMESTEAD—PURCHASE  OF—INITIAL PAY-
MENT MADE BY WIFE—OTHER PAYMENTS MADE BY HUSBAND—TITLE
TO PROPERTY PUT IN WIFE'S NAME—INSOLVENCY OF HUSBAND—
EXECUTION AGAINST—RIGHT OF CREDITORS AGAINST HOMESTEAD —
R.8.8. 1909 cm. 142, sec, 37—Laxp Trtees Acr R.S.S, 1920, cn.
67, sec, 150 (2)—CONSTRUCTION,

While the amendment to the Land Titles Act R.8.8, 1920, ch. 67,
sec, 150 (2), has the effect of invalidating a conveyance of a home-
stead made without consideration by a husband who is an execu-
tion debtor, to his wife since May 1st, 1918, it cannot be applied
retrospectively so as to effect transactions which were legitimate
and valid at the time they were made, and prior to the coming into
force of this section a debtor was entitled to dispose of his exempt
property as he thought fit because an execution did not attach to
such property.

8., Lamont and Turgeon,

Arrean by defendants from the trial judgment in an action
lrought to set aside a transaction by which the title to certain
7—63 LR
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property was put in the wife's name, as being a fraud on her
hushand’s ereditors, Reversed.

P. H. Gordon, for appellant,

No one contra.

Havera, (LS :—By a written agreement, dated February
29, 1916, one Seth Myers agreed to sell, and the appellant, Mrs,
Laura Ann Markham, agreed to buy lot 15 in block 3 in the
townsite of Theodore for the price of $1,250. Of this amount,
$600 was paid by Mrs. Markham, and the balance by her husband,
the appellant, Claude L. Markham. The whole of the purchase
money was finally paid up in April, 1917, and title to the lot
was issued to Mrs. Markham on April 10, 1917,

Sinee its purchase in 1916, the lot in question has been the
homestead of the appellants within the meaning of the Home-
stead Act, and, as found by the trial Judge, it is worth less than
$3,000.  The respondent having obtained judgment against the
appellant, Claude Markham, in September, 1919, in a certain
action brought by him, issued execution in January, 1920, for
$7,363.75.

The statement of facts agreed upon by counsel bears out the
finding of the trial Judge that Markham was, at all times material
to this action, in insolvent circumstances and unable to pay his
debts in full.  The present action was brought to set aside the
transaction by which title to the property in question was put
in Mrs, Markham's name as being a fraud on her hushand’s
ereditors,

The trial Judge found in favour of the plaintiff in the follow
ing terms:—

“There will be judgment for the plaintiff declaring that the
transfer of the said land and the certificate of title issued to the
defendant Laura Ann Markham are void as against the plaintiff
and other ereditors of the defendant, Clande L. Markham, and
that the defendant, Laura Ann Markham, holds the said land in
trust for the defendant Claude L. Markhom, and that the plain-
tiff’s execution issued against the defendant Claude L. Markham
is a lien against the said land subject to the lien of the defend
ant Laura Ann Markham for $600. The plaintiff will be entitled
to his costs against the defendants the Markhams.”

The transaction in question was completed in April, 1917
At that time and subsequently up to May 1, 1918, the property.
being the homestead of the appellants, would not have heen
affected by any execution. Even if the title to the property had
been in (laude Markham’s name, he could have transferred it
to his wife free from any execution against him filed in the Land
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Titles Office, Fredericks v. North-West Thresher Co. (1910),
3 S.LR. 280; (1911), 44 Can, S.C'.R. 318,

As the property was free from seizure under execution, the
transfer by Markham to his wife, though voluntary and without
consideration, could not have been set aside, as being in fraud
of his ereditors. Sims v. Thomas (1840), 12 Ad. & E. 536, 113
E.R. 916, 9 L.J. (Q.B.) 399; Mcunier v. Doray (1905), 2 W.L.R.
231; Bank of Upper Canada v. Shickluna (1863), 10 Gr, 157.

These cases decide that the Statute of Elizabeth (13
Eliz., ¢h. 5), which is practically re-enacted by R.S.S. 1909, ¢h,
142, see, 37 (now R.S.S. 1920, c¢h. 204, sec. 1) does not extend
to property which, at the time of the alleged frandulent convey-
ance, was not subject to the payment of debts or liable to be
taken in execution.

The transaction in question was, therefore, unimpeachable
under the law as it stood up to May 1, 1918. On that day the
Land Titles Aet, 1917, ch. 18, came into foree, That Aet altered
the law with regard to executions against land and provided
that, after the receipt of the copy of the writ by the registrar,
the writ should bind and form a lien and charge on all the lands
of the debtor, including lands declared by the Exemptions Act to
he free from seizure by virtue of writs of execution, with the
proviso that nothing therein contained should be taken to auth-
orise the sheriff to sell any lands declared by the Exemptions
Act to be free from seizure by virtue of writs of execution.
(See. 149 (2)).

If the transaction in question had been carried out after the
statute of 1917 came into foree, there can be no doubt that the
respondent would have been entitled to the judgment appealed
from. Advance Rumely Thresher Co. v. Bolley (1920), 55
D.L.R. 308, 13 S.L.R. 447. But it was completed under an
carlier and different state of the law and was absolutely valid
and unimpeachable under that law, and cannot be affected retro-
spectively by later legislation. Sims v. Thomas and Bank of
.. v. Shickluna, supra.

The appeal should therefore, in my opinion, he allowed with
costs, the judgment below set aside, and judgment entered for
the defendants, dismissing the action with costs.

Lamont, J.A. :—In this case the parties have agreed as to the
facts, These are briefly as follows:—In 1913 the defendant,
Claude Markham, purchased a hotel in Theodore which was
subject to a mortgage. In Mareh, 1916, the hotel was burned
down, and certain insurance monies were received by the plaintiff
and applied on the mortgage. These monies were not sufficient
to satisfy the mortgage, and, the balance not being paid, the
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plaintiff brought action and obtained a judgment against Claude
Markham, and in January, 1920, issued execution thereon for
$7,363.75. Prior to this, namely, on February 29, 1916, lot 15
in block 3, Theodore, had been purchased in the name of Laura
Ann Markham for $1,250, under an agreement of sale, and she
had paid out of her own money the first instalment of $600
thereon. Subsequently, Claude Markham paid balance of the
purchase price, and on April 10, 1917, title to the said lot was
obtained in the name of Laura Ann Markham. A house was
evidently built on the lot, for it is admitted that the said lot
has been the homestead of the Markhams since 1916, and that
they still oceupy it. Not being able to realise upon his execution,
the plaintiff in March, 1921, brought action against Markham
and his wife, to have her title to the said lot declared null and
void against the plaintiff and all other creditors of Clande
Markham, and for a declaration that the lot was the property
of Claude Markham and that the plaintiff’s execution attached
thereto, The trial Judge found that the property in question
was the home of the Markhams, that it was exempt from seizure
to the extent of $3,000, and that the value thereof was less than
$3,000, He, however, found that Clande Markham was the real
purchaser and that his wife had contributed $600 to the purchase
price, and he held that the transfer and certificate of title in
the name of Laura Ann Markham was void as against the plain-
tiff and other ereditors of Claude Markham, and declared that
the wife held the property in trust for her hushand subject to a
lien thereon in favour of herself for $600,

The defendants now appeal, and in their notice of appeal,
among other grounds, they set up: (1) That the trial Judge
erred in finding that Claude Markham was the real purchaser
of the lot; and (2) That he should have found that the lot in
question, heing the homestead of the Markhams and occupied by
them, was exempted from the operation of the execution.

In dealing with the first of these grounds, we are confronted
with the diffieulty that we have not the evidence before us and,
therefore, cannot pass upon it. If, however, nothing mor
appeared in the evidence than is set out in the statement of facts
agreed to, namely, that the agreement for the lots was taken in
the name of Mrs. Markham, that she made the first payment of
$600 out of her own money, and that her husband paid the
balance, the presumption, in my opinion, would be that the lot
was the property of the wife.

In Schewerman v. Schewerman (1916), 28 D.L.R. 223, 52 Can.
S.C.R. 625, Idington, J., said :—

“The lands 1 will assume, as the trial Judge has found as a
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fact, were bought with respondent’s money, but the
taken to the appellant when his wife.

Under such a naked state of facts the presumption of law
would be that she received same by way of advancement. In
short she, in law, thereby became the owner unless proven by
other facts she was a trustee,”

conveyance

In order to determine whether or not the property in question
was exigible under the plaintiff’s execution, it is necessary to
consider the following statutory provisions: (1) The Exemptions
Act, R.S.S. 1920, ¢h, 51, which provides as follows:

2. The following real and personal property of an execution
debtor and his family is hereby declared free from seizure by
virtue of all writs of execution, namely :

10. The house and buildings occupied by the execution debtor
and also the lot or lots on which the same are sitnate according
to the registered plan of the same to the extent of there thousand
dollars.”’

(2) The Land Titles Act, R.S.S, 1909, ¢h. 41, see. 118, as
amended by see. 17 of eh. 16 of the statutes of 1912-13, which set
out the effect of the writ of execution as follows:

“17.—(2) Such writ shall bind and form a lien and charge
on all the lands of the execution debtor situate within the judi-
cial distriet of the sheriff who delivers or transmits such copy
as fully and effectually to all intents and purposes as though
t