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mony in case of death before the trial.  They cannot be
Hw(l. however, where the witness himself can be ])I""IIII‘1'I].

v Fvidences: Testimony;  Letters Rogatory.”

The reasons advanced by Mr. Rose against the admissibil
itv of these depositions or statements on oath are, ‘lat the
originals were not read over to the witnesses and signed by
them.  Mr. Erwin, thongh, swears that the witnesses did
read over their depositions, except one, who may not have
read over all of his eross-examination Iv‘\ connsel for aceused.
Besides being taken in a manner recognized by our law, the
presumption nevertheless, is, that the originalz arve deposi-
tions in the United States becanse they have been taken in
a4 regular judicial proceeding, had before a competent officer
without objection on the part of the acensed, and have even
been accepted and acted upon by the defendants in a pro
ceeding in a court of justice in New York presided over by
Judge Brown.

Unless seetion 10 of the Extradition Act would evidently
declare that foreign evidenee must be taken according to the
law of the demanding country, T must hold that this is not
required, and that for the admissibility of evidence, T must
be governed by the Canadian law, and according to our law,
the papers filed are copies of depositions on oath, and can

Le received although taken in the foreign country, becanse
section 10 permits it.

The witnesses having testified in the presence of the ac-
cused, and having been eross-examined by them in a regular
judieial proceeding the papers that are filed before me must
be termed copies of depositions, as distinguished from affi-
davits or statements on oath.

“ An affidavit is simply a declaration on oath in writing,
sworn before an officer authorized to administer an oath. Tts
validity does not depend on the fact whether it is entitled
in any cause or in any particular way.” Abbot’s Law Die-
tionary.

“ An affidavit is a statement or declaration reduced to
writing and sworn or affirined to before some officer who has
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Mr. Rose, one of the legal experts of the accused, =aid in

his deposition: * A deposition unsigned, or an affidavit un-
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signed wonld be, in v opinion, so more a deposition or an
affidavit than a cheque unsigned.”

This u]'inil-ll of Mr, Rose is contradieted Ii_\‘ the definitions
and decisions above referred to.  Besides, Mr, Frank Lloyd,
Assistant U, S, Distriet Attorney for the Sonthern Distriet
of New York, testified to the contrary view, and this
opinion is supported by the following anthorities:

Jackson v. Vireil, 3 Jolinson Rep. 540, 1509,

I)I'HMI‘ Ye (‘.UH"I” . SS Huan, 547 (1895).

People v, Kenyon, 16 Tlun, 195 (1878).

The "III_\ .|Il||u>l'ill\ cited |"‘ the defence to support their
pretension was the case of Toke 14 RL, p. 795, but T do
not think they can derive any benefit from it. The same
auestion was not at issne as appears by the remarks of Ton.
Mr. Justice Dugas, the learned Judge who decided it.  One
of the ulvjm'liun.- raised in that case to the :|4|l||i“i|»i]il.\' of
the Ihul'ri:n l'\illl'!ll'i wis, that |||A- i](‘}uuilinn- taken ill Illl‘
foreign state did not show that the witnesses had been sworn
hefore making their statement, and to support this preten-
sion the defence did not rely on any foreign statute, but
they cited the Canadian statute, Sec, 30 of Chapter 30, 32-
33 Viet., which requires the Tustice to administer the oath
to a witness before he is examined. The decision of the
learned Judge was that the extradition law did not exact
this condition, and the depositions were admitted beeause
they were on their face, statements on oath and duly authenti-
cated.

See Worms 22 Tower Canada Jurist, p. 109,

Comnhaye, Law Reports 8 Q.B., p. 410,

Althongh T have not to apply the foreign law on this ques-
tion of the admissibility of the foreign evidence, even
supposing the pretension of the defence be well founded,
the evidence on this point is conflicting, and according to
the rules of evidence in preliminary investigations, the de-
fenee conld gain nothing by their objection, and if it was
aranted that the documents fyled are not copies of deposi-
tions, which T do not admit, these documents are at least
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160 17, S.: Howgate v. U, S, 24 Was
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205 to 224 ; Roberts and Reilly, 116 U, S.; U, 8. vs. White.
Cranch, U, N, €, ', Report, 38 and 73.

Wihatever might be the bearing of these authorities upon
this point, and whatever doubt might be left 1 do not t 1ink
that the issue is raised in this case, beeause the cardinal
condition to raise it is missing, namely, the proof of the
existence of a limitation statute, and of the terms of it actu-
ally affecting the erimes under examination. It is true that
the authorities eited refer to some limitation statutes affect
ing the erimes then tried, which were different from those
tried at present, but I eannot presiwme from these references
that there is a limitation statute affecting the present erimes,
and go and pick it out in our library, if it is there, and study
every clause of it, in order to find out whether there is any
1li~,n»-iri-~n .I”i'l‘lill'__‘ the erimes \‘.ilh which the acensed are
presently charged, and interpret it from my own knowledge,
without the very dispositions affecting these erimes Lif any
exist, being formally proved and put in the record. At any
rate, if a doubt would exisc upon the matter of the aceused
being fugitives from justice from December 1899 or from
March 1902 which is the date they came into Canada, 1
think the question is one for the trial court in Georgia to
determine.  (See U, 8. vs Cooke 17 Wall U. S. Supreme
Court, 168). However, this point seems to have been aban-
doned, for at the argument had after the closing of the evid-
ence, Counsel for the defence did not mention it.

The defence has advanced the pretension that for the
definition of extradition erimes, recourse should be had to
the English law and not to the Canadian law. No prece-
dent, however, has been cited upon this point, and T do not
think it has been serionsly urged. However, the letter and
spirit of the Extradition Act are contrary to this pretension,
also the universal jurisprudence.

Sub-section B of section 2 of our Extradition Aet, Chapter
142 Revised Statutes, states:

(b) The expression ** extradition erime ” may mean any

erime which, if ecommitted in Canada, or within Canadian
Jurisdietion, would be one of the crimes deseribed in the
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first schedule to this Aet ned, i ‘ plicat
\et to the ease of
erime deseribed in s PraTIo | 1 risedd in
the said schedule or not
Section 24 of the <ame A

I'he list of erimes in the \et shall

In constried acecordn tor e 1 1 (

date of the alleged erinu thi | | r b

statute made in!‘ re or afte the 1 1 { \

including onl h erinu the riptions commprises

m the | 1S are e 1 ) ‘
Section 11 o \

11 “If, in the case of fueit Heged to have beem

convieted of an extradition erime. ch evidenee nrod e
as would, aceordin t thie of Canad
provisions of this Act, prove that he convieted. nd
if, in the case of fugitive aecise f an tradition erime.
guch evidence is produced as would, aceording to the 1 f
Canada, subjeet to the provisions of t Aot stify 1
committal for trial, if the erime had been committed in
(Canada, the judge shall issue his warrant { the committal
of the fugitive to the nearest convenient | 1, there to r
main until surrendered to the foreign state, or discharged
according to law: but otherwise the indee shall order hin

to be discharged.”

These eitations of the \et dispose, | think, of this last
objection of the defence. Besides, it has been held in ez
parts, Lamarande, 10 L.( Joope 2805 e parte Worn 23
L.C.J., 109; in re T. P. Smith, 4 U.C.P.R. 215, that the
acts alleged must constitute an offence under Canadian law.

Ex part Seitz (Vol. 3), Can. Crim, Cas,, p. 127

The same views are held in the United States, where it
iz held that the offence must be one against the law of the
United States. See re Farez T Blatchford, 357: re Wadge,
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15 Federal “!‘IL G64: re Charleston, 34 Federa
531,

Moore on Extradition, says, page 525: |

R port,

2 s been
held that the rule that the evidence must be such us to i\ldlli\
commitment for trial at the place where the fugitive is found,
if the offence had there been committed, .w[rli- s not only to
the .‘Illllli\~illil|1‘\ and the amount of the evidence l'l-'}'lil'l'tl
for that purpose in the partienlar place, but also to the de
finition of the offence.”

The opinion of Sir Edward Clarke upon the duties of the
extradition commissioner as to committal or discharge might

perhaps be eited with advantage, not that [ have

any doubts
as to the ecourse that 1 have to follow, but to show how the
path of the Extradition Commissioner is narrow. And
this also answers the contention of the learned connsel for
the defence that the acensed were entitled to the benefit of
any reasonable doubt, if any existed,

Clarke, on Extradition, p. 247:—“ Tt must be remem
Iu-rwl ll::»\ thie \I;n:l»ll';lh ill‘,<'~li::ﬂin: a case of v)vln.lll«twi
extradition is not quite in the same position as if he were
deciding on a charge of erime committed within his own
_i\)l'iﬂ]iw'linll. In the latter case he has full diseretion, he
may, and often does, discharge a prisoner because, although
there is /u'/mvl ,’:u[r evidence of gnilt, the eirenmstances 1
are so obseure, the intent so doubtful, the testimony so con-
flicting, that he thinks a jury would not be likely to conviet.
But in a ease of extradition he cannot consider these mat-
ters.  If he finds sufficient evidence of guilt to justify a com-

mittment, the question of a probability of a convietion is
not one for his consideration.”
See ex parte Feinberg, Can. Crim. Cas., Vol. 4, p. 270
(Wurtele, J.).
On the whole, my conclusion is that the allegation of i
the conspiracy to defrand the United States as being in ¢

existence between Carter and the acensed, on or about July
! 1st, 1897, is proven to the hilt; that Carter, a public officer y
[ and agent and trustee of the United States, was guilty and
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Canada,

Provinee of Quebec, ( The Lxtvadition Act
Distriet of Montrea

OFFICE OF THHE COMMISSIONER

To all or any of the Constables and ot P Officers
in the said Distriet of Montreal, and to the Keeper of
common Jail at Montreal :

Be it remembered that on this sixtl 1 [ el e

vear of Our Lord one thous ne-hundred i
said City of Montreal, Benjm in ). Greene and John F

T —
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Gaynor brought before me, Ulrie Lafontaine Esquire, a

al of

o

Commissioner duly appointed under the Great
Canada, to aet judicially in extradition eases, within the
Provinee of Quebee under “T'he Extradition Aet”, who have
been ;l]l!-l'<'h<lll]w| under the said Aet, to he dealt with ae-
cording to law; and for as much as I have determined that
they should be surrendered in pursnance of the said Aet, on
the ground that they are acensed of the following extradition
crimes that is to say for, that the said Benjamin D. Greene

and Joln F. G ynor:

1. Did on or about July 1st 1897, within the Eastern
Division of the Southern Digtriet of Georgia, in the United
States of America, participate in fraud then and there
committed by Oberlin M, Carter, a disbursing officer, agent.
and trustee, in the employment of the Government of the
Inited States:-

(a) By entering into a corrupt agreement (con-
>|\i|‘;|("\ ) with the said Oberlin M. Carter, the said officer
and agent of the United States, to defrand the United
States in the disharge of the duties of his said office and
employment, and for the payment by him, as such dis-
I'lll'ﬁin;: officer and agent of the Unitexd States, out of
the publiec moneys of the United States entrusted and to
be entrusted to him as such dishursing officer and agent,
of fraudulent elaims made and to be made against the
United States for the benefit of said conspirators and to
be presented to said disbursi

o ofticer for his approval
and payment: by which corrupt agreement and deceit-
ful device the said officer and

agent transferred the
exercise of the diseretions of his office, and the services
of his employment, which he was in duty bound as such
officer and agent to render honestly and faithfully, to
and in favour of the United States, from the United
States, his principal and employer, to the said Benja-
min D. Greene, John F. Gaynor aud others, so that
the said United States, by said corrupt agreement itself,
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State received by the ron id Oberlin M. Cart
as such oY il trnstec Knowing ( T
to have been fr ntly obtained and fraudulentls
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nd payment 5‘.‘ bim

Oberlin M. Carter for approval i

as such officer agent and trustee, that being an appli
cation of said money for a purpose not prescribed by

. And did on or about July 6th, 1897, knowingly and
unlawfully receive from Oberlin M. Carter, the sum of
8575.749.90 of the mon and property of the United
States, knowing the me to have been frandulently obtained

bv said Oberlin M. Carter. and did thereafter have in their

hereof, within

POSSESsIon siald mone and property, or a part
the said Eastern Division of the Southern Distriet of Geor
zia, knowing the 1 have been fraudulently obtained as
foresaid

As will more fully appear 01 the « plaint fvled and
the evidence adduced i proceedin on the part of the

prosecution :

\ll of which erimes, and participation thereir re punish
I I

able by the laws of the United Kingdom of Great Britain

and Ireland, of the Dominion of Canada, and of the |'nited

t
States, and are Extradition erimes

I'IS IS THEREFORE TO COMMAN )W the
said Constables, in His Majestv's name, fortl ) convey
and deliver the said Benjamin D). Greene m n F. Gaj

or into the Cunstody of the Keeper of the said Jail, at

o receive the said

Montreal, and youn, the said Keeper,
lenjamin D. Greene and John F. Gaynor into vour custody,
and them there safelv to keep until they are thence delivered
pursnant to the provisions of the said Aet for which this
hall be voir

Given under mv hand and seal at the City of Montreal
this sixth dav of June A.D. 1905,

(Signed) ULRTIC LAFONTAINE

Extradition Commissioner.
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I1.
PRIVY COUNCIL JUDGMENT.
The 1 lon Times Report,

The report of the judgment of the Judicial Committee of

the Privy Conneil, on the appeal of the United States in the

case of (;JII\II“V' and Greene, as eontained in * The Times,”

London, 'Hnn-»n],n‘\‘ l"4|-l“';|l'_\ Oth, 1905, corrected from the

offieial blue |>rim of the ‘|"ll;'r>.<-||l. is as follows:

THE UNITED STATES OF AMERICA ». GAYNOR
AND ANOTHER.

This was an appeal from judgments of My, Justice Caron,
ane of the Judges of the Superior Court of Lower Canada,
of August 13, 1902,

Sir Edward Clarke, K.C'., Mr. Donald Maemaster, K.C.
(of the Canadian Bar), and Mr. E. Percival Clarke ap
peared for the American Government; Mr. Asquith, K.C\,
Mr. Horace Avory, K.C., Mr. L. A. Taschereaun, K.C\. (of
the Canadian Bar), and Mr, Charles Matthews for the re-
spondents,

The arguments were heard in December before a Board
composed of the Lord Chancellor, Lord Maenaghten, Lord
Robertson, Lord Lindley, Sir Ford North and Sir Arthur
Wilson, when judgment was veversed. (Vide, The Times,
December 17 and 19.)

The Lord Chancellor now delivered their Lordships’ judg-
ment. Ile said: * This is an appeal from judgments of Mr.
Justice Claron, one of the Judges of the Superior Court for
Lower Canada, dated August 13, 1902, dismissing motions
made on behalf of the United States of America on July 9,
1902, to quash writs of habeas corpus granted by the said
learned Judge to the respondents on the 21st June, 1902,
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and ordering their liberation I'he faets, which are no
really in dispute, appear to be that the two resp nt
Gaynor and Greene, had been in the emploviment of the G
ernment of the [nited f Ameriea, and heer
reed with certa riminal offences f cer n
transactions in the State of Ged Wi mn
1‘lm bee, .\;vl-]h‘ ition was made to an of | n Ext |
tion Commissioner for their arrest i1 rauance of the i
national extradition arrangements between Car d
United States of Ameri
) I'he application made upon an infor 1
(among otl things) alleged that the responde !
| ity of tl nd the ( issioner, Mr. Ulrie Lafontaine
| Il ] 1
| auniyv 1= ( nis warran for the 1 ( it (
| inals, ['hey were aceordin arrested, and upon
: arrest, they applied to a learned . \Mr. J ice Andre
“ for a writ of habeas corpu
| Now the o ( e learne
| v\‘lh\u‘,ln Vils *( | ere it tl {
15511¢ 1in a f
were, 1on to release the | nd
1O rem: \ nd, up l ol 1t 1h
sult to could be even este their
release,
The offence of theft was an offence wl mad he of
fender liable to extradition,
The Commissioner was invested by the Extradition

them before the Commissioner to

w further
according to law (R.S.C', e 112).

[t is difficult to understand what is the sup
fulness of the custody, and it is only upon the
lawfulness of the eustoc A that any ‘|]-Ivi|~'.x'|‘-n for «
could be founded.

i

particular date (the 27th of May, 1902), and the

Act with all the powers of a Ju in that behalf
under the Commissioner’s warrant the officer having the
('|1~Iulf_\ of the accused was to receive and ;,-.]- them 1l

lischarge
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It was probably owing to some mistake as to the jurisdie-
tion of the Commissioner that any writ was issued. At all
events, when the facts were placed before Mr. Justice
Andrews, and the prisoners were brought before him under
his order, the learned Judge did what was obviously right.
He remanded them to their lawful custody from which they
never ought to have been removed, and expressed himself
thus :— T consider that T am in possession of these accused
“in virtne of my order, having taken them from the gaoler
“in the district of Montreal, in whose lawful custody 1 now
“yreturn them. I consider I have no right whatsoever to
“do anything which might in the most remote degree defeat
“the obligation under which 1 feel T am, and T may say,
“and T do say, that T feel that the Provinee is under, that
“ these men should go back to the place from which T took
“them. If T took them by mistake from there, if T took
“them without jurisdiction, that is no reason why they
“shonld escape here, and it scems to me that it was not for
“the persons who induced me to commit this act to now
“endeavour to avail themselves of it in order to effect their
“escape. T consider it my duty to say this, and I now say
“that, sitting as a Judge, having issued a writ of habeas
“corpus, T do not recognize, but I distinetly deny, the right
“of any other Judge to interfere in the matter until the
“men have passed from my hands.  When I have given
“my order in the premises I have washed my hands of
“ yesponsibility in the matter, and then, and not till then,
“it is my firm convietion, that no other Judge has the
“power to interfere with them. I say this, of course, not
“heeause 1 desire to say it in respeet of any other Judge,
“but T think T am bound to say it to the sheriff, who is now
" present,

“So that there may be no mistake in the matter
“T have drawn up my judgment in writing, and it is this:—
“T, the undersigned Judge, having heard the petitioner by
“ his connsel, he, the said petitioner, being now present before
“me, in the eustody of the sheriff of this distriet, also pre-
“gent hefore me, T do hereby order the said sheriff forthwith
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“to convey the said petitioner, John Franeis Gaynor, to
“the common gaol of the district of Montreal, and
there to deliver the said J
‘into  the ecustody of the keeper of the said com

in - Francis  Gaynor

“mon gaol in Montreal, who is hereby ordered to receive the

“gaid John Francis Gaynor into his custody, and 1o safely

keep him until duly discharged in due course of law,

";lt'vnl'l“nu lurh. terms and ¢« _‘l!l-'i 1eowarran ‘HW]\I
“which the said gaoler, has returne the writ of A 18
“eorpus to him directed by me that he detains hi 0 wit,
“the warrant under the hand and seal of Ulrie | mtaine

“Esq., Extradition Commissioner, issued and dated the
“ said ( i'_\ of Monreal, on the ninetenth dayv of Mayv, in the
“second year of his Majesty's reign, and in the y¢ ir of Our
“ TLord, one thousand nine hundred and two.  Thus adjudged
“and ordered by me at the City Juebee the twenty-first

“day of June in the said vear one thousand nine hundred

“and two.  Frederick W. Andrews, Judge, Superior Court,
“ Quebee,”
Their Lordships are of opinion that Mr. Justic \ndrews

was quite accurate in what he then did. ere had been

a regnlar and proper application to the Ex ion Commis

sioner, who, after receiving evidenee to indentify the per
sons charged, had appointed a day for the regnlar procedure
in extradition and had in the meantime eommitted the ac
cused to the proper custody by wav of remand

Mr. Justice Andrews was apparently not informed of this,
and he issned the writ of habeas corpus, but (as will b

pointed out hereafter) the writ, if issued, eonld have no
other return that the « e of detention a lawful remand
by a Commissioner having jurisdiction over the subject
matter of the inquiry.

1
k

¢ that had

| then th

When the learned Judge found ont the mista
been made, he at once I.r.-.'.mlu! to put it right, an
somewhat extraordinary intervention of Mr. Justice Caron
took place, which has given rise to this appeal. Notwith
standing the judgment of Mr. Justice Andrews before him,
who had justly pointed ont that the matter stood for adjudica
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tion before him, the learned Judge issued a writ of habeas
corpus returnable before himself, and ultimately discharged
the acensed from custody upon grounds whicli their Lord-
ships have some difficulty in following,

Mr. Justice Caron first gets rid of the adjudication by
Mr. Justice Andrews by a singular misapprehension of that
learned Judge’s language. Mr. Justice Andrews undoubt-
edly did decide the question before him, which was whether
Mr. Commissioner Lafontaine’s order showed a sufficient
canse of detention, and he decided that it did.

Mr. Justice Andrews gave his reasons, and these Mr.
dustice  Caron  confuses  with the adjudieation.  The
adjudicaiion was (¢) the determination that the
imprisonment was lawful, and (b) the endorsement on the
writs that they were quashed.” That is, in point of law, the
judgment, and, though it is common enough to speak of a
learned Judge’s judgment in referring to the reasons by
which that judgment is supported, it is somewhat singular
to find a learned Judge himself confusing the two things.

The substance of Mr, Justice Caron’s determination appears
to have been that no offence within the meaning of the Extra-
dition Aet was shown upon the document that had been
brought before him by a writ of certiorari. Their Lordships
are wholly unable to agree with him. There was an accusa-
tion of theft, which is an offence in both ecountries, but the
learned Judge does not appear to have apprehended that an
accusation, on information, of theft was enough for the elaim
to arrest and detain. Whether the acensation was well
founded or whether there was enough to justify the Extra-
dition Commissioner in committing for surrender was a ques-
tion which would have been regularly brought before him and
determined at the proper time if the due course of justice
had not been interfered with by the interposition of the
learned Judge. The learned Judge acceurately points out
that a conspiracy is not an offence within the treaty, and he-
cause an indictment for conspiracy has been framed in which
acts of larceny are charged as overt acts of the conspiracy the
learned Judge seems to think that the United States Govern-

gd



ment are ~inmwl from treating listinet and 1nde

p\'lulv-m acts of larceny. The whole matter, r ala,
how much evidence there was of larceny, would have been
duly and properly investigated if the ease had been allowed
to take its proper course I'heir Lord lo not mean to

suggest that the writ of habeas e rpus 1s not applicable when

there is a preliminary proceeding. Each case must depend

l|[mni¥ own meris But where a prisoner 1s brought befor
¢ competent tribunal, and is charged with an extradition
offence, and remanded for the express purpose of affording
the prosecution the opportunit ' bringing ard the
evidene by which that acceusation 1 » by Lppori I; if, in
such a case, 1 Il I ha lear Judge
s the ren 1 1 Ll imnd proceeds 1 ju
'1 cate upon ¢ Gise a though thie evidendce ore I
fore him, it would paralyse the administration of justie nd
render it impossible for the proccedings in « wlition to be
effective.
The proceedings arve very simple: information and ar
rest; then — either or on remand the
investi S "!u'l.wg er discharges or ikes up nis

mind to commit for ion, and, if he does the latter,

he has to inform the accused person tha vill not be sur
rendered for 15 days, in order to afford him an opportunity of
bringing the legality of his surrender before a Court of Jus
tice. I'he same facts and the same observations apply to the

y of the other respondent, Greene ['heir Lordship will

accordingly humbly advise his Majesty that the two judg
ments of Mr. Justice Caron of the 13th August, 1902, ought
to be l'l'\«‘l'~l‘V|.

“ The respondents must pay the costs of this appeal.”
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I11.

THE JUDGMENT OF THE COURT OF KING'S
BENCH FOR LOWER CANADA.

(Appeal Side.)

This judgment dismissed the appeal of the fugitives and
confirmed the judgment of the Honourable Mr. Justice
Davidson of the Superior Court for Lower Canada, refusing
their application for a Writ of Prohibition to restrain Judge
Lafontaine from proceeding with the enquiry upon the
ground that he was acting in excess of his jurisdiction.

This judgment was delivered by the Court of King's
Beneh, which is the highest Court of Appeal in the Provinee
of Quebee, composed of the Honourable Sir Alexander La-
coste, Chief Justice, the Honourable Justices Bossé, Blanchet,
Hall, and Trenholme, on the 19th day of May, 1905. The
Judgment was unanimous.  (Montreal Gazette Report.)

Sir Alex. Lacoste, C.J., delivering judgment, said :—

The appellants have been arrested for certain offences
committed in the United States.  The American Govern-
ment asks for their extradition. They are actually on trial,
at Montreal, before Mr. Lafontaine, commissioner in extra-
dition, appointed by the Federal Government.

The appellants declined the jurisdiction of the commis-
sioner, and on the latter’s refusal to desist, they asked the
Hon. Mr. Justice Davidson, one of the judges of the Superior
Court, authorization to take out a writ of prohibition (C.P.,
1003-993).  The judge refused to grant it; and it is from
that decision that Gaynor and Greene have appealed.

They take exception to the jurisdietion of Mr. Lafontaine,
because he holds his commission from the Federal Govern-
ment, which, according to them, had no power to appoint
extradition commissioiers,

s
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The respondents pleaded :

1. That no appeal lay from the judge’s decision.

2. That the writ of prohibition was not available in the
present instance,

3. That the commissioner's appointment is valid.

As an additional ground the appellants argued that it is
the Tmperial Extradition Act (33-34 Viet., chap. 52), which
governs us, and that, under that aet, police magistrates alone
kave the right to try extradition matters.

Does an appeal lie from Mr. Justice Davidson?

Art. 1006, C.P., grants an appeal from the final judg-
ment, on a writ of prohibition.  This includes an appeal
from the decisions rendered by a judge in chambers.  (C.P,
art. 72.)

The respondents have argued that this court eannot au-
thorize the issue of the writ, because that power is given to
a judge of the Superior Conrt exclusively.

In granting an appeal, the law intends that the judgment
of the Court of Appeal should be effective, and that the
court may apply the remedy the appellant asks for. That
is the reason why it authorizes us to substitute ourselves
for the judge who has rendered the decision.

We hold that the appeal lies.  Consult on this first point:
Ch. de Fer de la Vallée Est du Richelien and Menard,
R.J.Q., 7 Q.B. 486; Gain vs. Bartels, 1 Q.P.R. 531; La-
chance vs Paroisse de Ste. Anne, R.J.Q., 10 K.I3. 223,

Does the writ of prohibition lie?

The respondents say that the proper remedy is a quo war-
ranto, because, if Mr. Lafontaine is not legally appointed a
commissioner, he has usurped a public office, and his right
to it can be attacked only by way of quo warranto. (C.P.,
art. 987.)

And the respondents further argue, that, in any event, the
writ of prohibition, like the writ of mandamus (C.P., 1003),
lies only in the case where there is no other remedy equally
convenient, beneficial, and effectual (C.P., 992), and that,
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under the Extradition Aet, the appellants have a recourse by
way of habeas corpus (Extradition Aet).

We do not see any necessity for determining these two ob-
jections.  We prefer to take the position assumed by the
appellants in their argument before us, and decide the second
point on the interpretation and bearing which we give to
art, 1003,

They say, the commissioner, when sitting, constitutes a
court, a tribunal, which proceeds withont jurisdietion, and
the Superior Court, in virtue of its general power of super-
vision and control (C.P. 50), as well as in virtue of the
special power conferred upon it by art. 1003 C.P., can pre-
vent all inferior tribunals from proceeding without juris-
dietion.

|

Assuming that the commissioner presides in a court, when-

ever he sits, that court is not an inferior tribunal,

It is true that the Superior Court has a right of supervi-
sion and control over all the courts of the provinee (C.P.,
art. 50), but that power does not include the control of a
federal court, such as this one, The Commissioner in Extra-
dition has powers equal to those of the judges of the Su-
perior Courts, and the art. 1003 C.P., is not applicable to it.

But the appellants eall in question the right of the Federal
Government to establish such courts,  That is the gist of the
following question, which we shall now answer:

Is the appointment of Mr. Lafontaine a valid one?

Seetion 132 of the British North Ameriea Aet says:

*“The Parliament and Government of Canada shall have
all powers necessary or proper for performing the obligations
of Canada or of any province thereof as part of the British
Empire towards foreign countries, arising under treaties
between the Empire and such foreign countries,”

'And seetion 101:

“The Parliament of Canada may, notwithstanding any-
thing in the aet, from time to time, provide for the constitu-
tion, maintenance, and organization of a general court of
appeal for Canada,” and for the establishment of any addi-
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tional courts for the better administration of the laws of
Canada.”

From these enactments it appears that the Parliament and

the Government of Clanada have jurisdietion in extradition
matters, and that the Parliament of Canada, may ecreate a
special conrt to try extradition eases. That is what it did
when it passed the Extradition Aet (R.S.C., eap. 142) and ap-
pointed as extradition eommissioners the judges of the Su

| perior Courts and *“such other persons as might be named

| by the Governor-in-Couneil.”

1 The app Hants argue that by “additional courts” are neces

i sarily meant other courts of appeal or courts of the same

] nature as the Court of Appeal. That is an unreasonable dis

1\ tortion and restriction of the text. The aet has in view courts

e of original jurisdiction and courts of appeal. It is in virtne

* of that section that the Exchequer Clourt was ereated, that
jurisdieti heen given to certain courts in matters of

| contestation of federal elections, and that the Railway Com
mission was constituted,

i The appellants eall upon ns to reconcile foregoing elauses
with sections 91 and 92, whieh give the federal Govern
ment (91, sub, 27):

: “The eriminal law, except the constitution of courts of

i eriminal jurisdietion, but including the procedure in eri

b minal matters.”

F And to the local Government (91, sub. 14):

* The administration of justice in the provinee, including
the constitution, maintenance, and organization of provin
cial courts, both of civil and of eriminal jurisdi

ion, and
including procedure in eivil matters in those courts.”

There is no eontradiction in the two clanses. The provin-
cial courts do not exclude the federal courts with regard
to the administration of federal laws. And if there were
a contradiction, we should have to prefer seetion 101 on
acconnt of these words in it: “notwithstanding anything to
the contrary in this act.” The provineial jurisdietion of the
provineial courts in eriminal matters extends only to offenses
committed within the provinee.
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Art. 2447, R.S.Q., defines the jurisdietion of the Court
of King's Bench as follows:

“The Court of King' Bench, Crown side, and the judges
thereof, have eriminal jurisdiction throughout the provinee
over all erimes and misdemeanors committed within its
limits,” which does not include offences committed abroad.

It was, therefore, necessary that the Parliament of Can
oda should ereate a speeial court, or should appoint persons
to apply the extradition laws.

Therefore, we believe that My, Lafontaine was legally ap-
pointed extradition commissioner,

A final objection has been raised, as T have said before:

The Imperial Extradition Aet (33-43, Viet.,, Cap. 52),
orders extradition proceedings to be earried on before a police
magistrate (Sect. 8), that this shall apply to all British pos-
sessions (Seet. 16 to 26), but its effect can be suspended in
a colony by an order of the King-in-Council, when that eol-
ony, has, by statute, provided for the putting into effect of
the Imperial Extradition Treaties, Canada passed such a
statute in 1886, (it now forms chap. 142 of the Revised Sta
tutes of Canada). The Tmperial Government then passed
an order-in-Council on the 17th November, 1888, (R. 8. C,,
1888, p. 15), in the following terms:

“The operation of the extradition acts of 1870 and 1878
shall be suspended within the Dominion of Canada, so long
as the provisions of the said act of the Parliament of Canada
of 1886, entitled, “An act respecting the extradition of fugi-
tive eriminals,” shall continue in force and no longer.”

Subsequently to this order-in-Council the Canadian Par-
liament in 1889 (52, Viet. (. 36), amended the Extradition
Act of 1886. The order-in-Council of 1888 has, in conee-
quence, say the appellants, “become ineffective, the Imperial
Act is once more applicable to Canada, and a police magis-
trate alone has jurisdietion, under the Tmperial Aet, to try
cases in extradition.”

The act of 1889 does not repeal that of 1886 that is to
say, Cap. 142, of R. S. C. Tt affects none of the latter’s
dispositions, it applies only to the fugitives from such coun-
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tries as have no extraditi

treaties with Great Britain, or
to erimes not covered by the treatics I by Great Britain,

and certain foreign countries.  All the sof R. 8. C

142, are still in foree, and we ar rned by the order
in-Couneil of 1588,

Since the act of 1880, Great Britain and the United States
have twice modified their extradition treatv: for the first
time, the 12th July, 1889, and again in 1902, and each time
the order-in-Council has been renewed (Statutes of Can la,
189C, pp. XLIL-XLVI.—Statutes of Canada,
XV.-XVII). The new orders-in-Council ar

answer to the objee

1002, PP

a peremptory

on raised by the appellants

We are, therefore, of opinion that His Lordship, Judge
Davidson has rendered a proper judgment

Our attention is persistently drawn to the faet that the

authorization asked is merely to institute an action and

that the question raised was

a very serious one, and one
that should be argued before the courts

Wie are convineed that the commissioner has jurisdiction,
that his appointment is valid, that the Superior Court cannot
intervene. [nder such eireumstances, an intervention on our
part would hamper the commissioner and would trammel
justice.

The :lHanl is not allowed.

Mr. Commissioner Lafontaine filed no plea, but “sub
mitted himself to justice.

Upon the argument before the Court of Appeal, the
United States was represented by Messrs. Donald Mae
master, K.C., and G. G. Stuart, K.C.  They filed special
pleadings, the substantial parts of which were adopted
by the Superior Court and the Court of Appeal. The eoun
sel for the accused on the appeal were Messrs, T, C. Cas
grain, K.C., and Alexander Tascherean, K.C.

GAZETTE PRINTING COMPANY, MONTREAL, CANADA
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The United States of Elmer

FOR
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THE EXTRADITION O

JOHN F. GAYNOR AND BENJAMIN D. GREENE

JUDGMENT AND OPINION OF
ULRIC LAFONTAINE,
EXTRADITION COMMISSIONER
COMMITTING THE FUGITIVES FOR SURRENDER
JUNE 6th, 1905

) A
EsQuIRrE

Judgment of the JUDICIAL COMMITTEE of

11
the PRIVY COUNCIL maintaining Judge Lafontaine's
Jurisdiction and reversing Judge Caron’s Judgment

[I. Judgment of the COURT OF APPEAL of
the Province of Quebec maintaining Judge Lafontaine’s
Jurisdiction and confirming Judge Davidson's Judgment,

MONTREAL, CANADA
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CANADA:

Provines oF QUEBEC { ’ X avbace 4+ .
l;lplr'ln-(n-l “U;H;r.li ( j.'ht‘ ‘Llll'd(lltlﬂll ALt

City of Montreal

THE UNITED STATES OF AMERICA,

Applicants for Extraditions

JOHN F. GAYNOR AND BENJAMIN D. GREENE,

Fugitives from Justice.,

Judgment and opinion of Ulric Lafontaine,
Esquire, Extradition Commissioner, given at
Montreal, Canada, 6th June, 1905.

Mr. Donald Macmaster, K.C., and Mr. Gustavus G, Stunart,
K.C., instructed by the Honourable Marion Erwin, Special
Assistant to the Attorneyv-General of the United States, ap-
l'l‘;ll'4v] for the American Government; the Honourable K.
Chase-Casgrain, K.C., and Mr. L. A, Tascherean, K.C\., for
the fugitives,

Mr, Lafontaine, Extradition Commissioner, read the fol-
lowing opinion:

Benjamin D. Greene and John F. Gaynor, prisoners in
this case. are charged by the United States of America
with having, within the jurisdiction of the said United States

of America, to wit,within the Eastern Divigion of the Sonth




crn Distriet of Geo

a, on

v about July 1st, 1897, parti
cipated in fraud then and there committed by Oberlin M.
Carter, a disbursing officer, agent and trustee in the employ
ment of the Government of the United States of America:

(n) By entering into a corrupt agreement conspiracy)
with the said Oberlin M. Carter, the officer and agent, to
defraud the said United States in the discharge of the duties
of his office and 4-(|\1vfx"\1|11 nt, |r‘\ which agreement the said
agent transferred his honest services, which he was in duty
bound to give, from the United States, his principal, to the
conspirators, the said Benjamin D. Greene and John F
(;;\.\er and others, so that the United States l'f the agrec
ment itself, lost what it was entitled to have, hiz honest

services as a publie officer and agent to its injury.

(b) By jointly with said Oberlin M. Carter, the officer,
agent and trustee of the United States, eausing to bhe made
and presented to said Carter as such officer, and agent,

frandulent elaim ainst the Government of the said United

Stutes for his approval and payment, to the amount of

5,719.90, knowing the same to be fraudulent.

2. Aund did, on or about July 6th, 1897, within the East
ern Division of the Southern Distriet of Georgia, in the
['nited States of America, !I.i]'?il"\]r.lh‘ in the emmbezzlement

then and there eon

mitted by Oberlin M. Carter, a disburs
ing officer, agent and trustee in the <H|[l]H>\1IH'HV of the
Government of the United States, of the sum of $575,749.90
of the public moneys of the United States, then and there
intrusted to said Oberlin M. Carter as such officer and agent:

(a) By soliciting, connselling, moving, aiding and procur
ing said Oberlin M. Carter, the officer, agent, and truste
intrusted with said public money of the United States
knowingly to apply the same to a purpose not preseribed
by law, to wit, to the payment of frandulent eclaims against
the Government of the United States, to the amount of
749,90,




(b) By knowingly having applied the said sum of

& L4990 of the publ 101 of the said United St

received by them from said Oberlin M. Carter, as such

officer, agent, and trustee, knowing th ne to have been
fraudulently obtained by said Carter, to the pa of
fraudulent elaims against the Government of the United
States, to the amount of $375,749.90, by them cansed to be
presented to said Oberlin M. Carter for appro imd pay-
ment by him as such officer, agent and trustee, tl weing
a .\]n[‘]iv.iﬂwn of said mon I' &4 purpose¢ not pr ribed by
!‘l
. And did, on or about Julv 6th, 1897, knowin nd
u { FeCeIV( Oberlin M. I P of
$575,749.90 of e 1mon proper f tl ted
s kn ing th e t been 11 ilent btained
I | Oberlin M. Car nd thereafter | in their
I ud mone nd | r a part thereof, within
hern Distric f Gieor

( 8, on

f 1 ears 10118
in cal charge f e United States of the Engh ring
Distriet of Savannah for improvement by the 1 Statos
of rivers aud harbours, having succeeded in that office on

the 24th April, 1888, to General Gillmore, to whom he

had been the Assistant Resident Engineer at Savannah
inece Auoust 19th. 1884, As such ;M'HH" officer and en-
er, he had extensive powers, duties and diseretion in
tting of contracts for the United States for work on

improving rivers and harbours in the said Distriet of Savan

! ¢ in the superintendence and supervision of the work
done by contractors: in the approval of just elain ni
acconnts, and in the rejeetion of unjust claims and accounts

presented to him by such contractors for work claimed to

b o officer and agent of

]1.‘ e b on -‘--l!l" and also HES (1




the United States, in the obtaining of money from the
United States for the payment of such elaims, so presented
to him for approval and payment by eontractors out of the
moneys of the United States entrusted to him for the pay-
ment of such claims,

The salary of Carter in 1890 was $2,208 and on July 6th
1897 it was about $3,000.,

On the Sth October 1806 The Atlantie Contracting Clom-
pany, of which the accused were the principal and leading

members, a company incorporated in Wiest Virginia, July

22nd, 1892, incorporators Jolm F. Gaynor 2993 shares,
$14,965; Benjamin D. Greene, 2992 shares $14,960; Wil
lham T, Gavnor, 5 shares $25 I1. Greene 5 shares, $25:
J. E. Chandler, 5 shares $25, ¢ redd with the United States

represented by the said Oberlin M. Carter, in his said official

capacity, into contracts number 6,515 and number 6,517, for
improving the Iarbour of Savannah, Georgia (constructing
training walls, closing dams or break-waters) and for cons-
tructing jettics at entrance to (umlx rland Sound, Georgia,
In the execution of these two contracts work was com-
menced by the said Atlantie Contracting Company in De-
cember 1896, and as there was no specific appropriation for
that work then, claims for work done were only presented on
July 1st 1897, hese claims  aggregated $575,749.90;
£345.000 being work done at Cumberland Sound, and
£230,749.90 | ork done at Savannah Harbour, and were

approved 1l iy by Captain Carter, who immediately

demanded the Treasurer of the United States the neces-
sary funds to pay them, and the amount required was put to
the eredit of Captain Carter in New York by the Treasurer
of the United States, and payment was effected on July Gth
1897 by two cheques signed by Oberlin M. Carter dated
Savannah, July 6th 1897, to tue order of The Atlantic Con-

tracting Company, one for $345,000 and the other for $230,-

749.90, and both endorsed “ The Atlantic Contracting Com-
pany, John F. Gaynor, President, for deposit B. D. Greene,”
the two accused in this case.




Nhortl frerw ( ain Carte | State
for England, as he had been appointed atta to the United
States Embassy in Er and, and he 1eeoedi w Captan

Cassius E. Gillette, of the Corps of Engineers of ¢ United

States Army, who entered nto his otfic Savannah on Jul
20th 1897,

As already mentioned, the work to be done under t
sent  contracts was improving t rhour  of Savam
Georgia, by eonstructing training walls, elosing dams, or
break waters, and construceting il' It it the entrance to Com
berland Sowm Greor I'he =y i I 1
ti { this rl ¢ uned th diff
e | f log and n mi 1 1 | 1 o0
ol t 17 ot | ity inferior to the tw {
b for 1ts buildine 1 11 | ria 1
ore |l i nd lal i ¢ ‘

21 nt | expensi mtractor | of muech
ess value ) [United State In the speeific ms for
L col 1 A | 1pul 1 an one o (
designs could be ealled for by t enginecr in « i

had the seleetion, and that only one priec sho

for the three designs of mattress by intendin

I'he result of t Lo ma 1
the prudent bidde price high enough to « r the
! expensive ien of mattress, in ease it would be ealled
for by the engineer in charg: I'he price for mattresses of
any design in these two contracts $3.80 per eubic yard

for Savannah Harbour and $4.10 per cubie yard for Cum-
’n X'].lllvi N-Hllri‘

['he third design of mattress, that is, the one most econo
mical in material and labour to the eontractors and of less
value to the United States was ealled for by Carter in both
instances,

Shortly after his arrival at Savannah, Captain Gillette
went to Cumberland Sound to inspeet the work. e saw
a brush eonstruetion brought out on a lighter. This brush

construction did not eorrespond to anyv of the designs men
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tioned in the ~in4‘i[1«',|¥iw! s, and in the contracts of 1896,

The nearest it eame to corresponding with any design was
the third one, but it did not by far, as to eonstruetion, dimen-
sions, quantity and quality of material used, comply with
the specifications. "pon seeing this brush construetion, Cap
tain Gillette gave instruetions to some inspectors to have a

ae

mattress made which should consist of four mattresses

cordine to the speeifications, third design, piled one on top

of the other. For the same number of square vards; the first

mattress which was inspected by Captain Gillette did not
l>"ll"‘i“ over ol \"\il'i i th materl !i ‘VI !1‘1 SAln¢ H‘)‘HI‘!A
of square yards of the mattress which was ordered to be made
by him according e specifications of the third design
not over one third. The first brush mattress that Captain
Gillette inspeeted, and others of the same kind, to his per-
sonal knowledge, went into the work

Here is a resume and extracts of the deposition of Captain

Gillette, which is  extremely important as showing

manner in which the 1896 contract for Cumberland Sound
{ |

was execnted : also of depositions of other witnesses and of

the evidenee generally

CAPTAIN GILLETTE'S DEPOSITION.

In Captain Gillette’s deposition Le says that there were
three designs of mattress e ified in contract 4960, October
22nd, 1892, and in contracts of Sth October, 1896, with The
Atlantie ( ontracting (’ump.m The first design was a log
and brush mattress; the second desien was a mattress of
brush fascines, consisting of a layver of fascines on top of a
grillage, and on top of that, a layer of fascines at right angles
tc those, six feet apart and over that another grillage. The
third design was also a brush mattress and had ten per cent.
less material than the second, and the construetion of the
second design is much more carefully and fully specified.
It is much the more expensive method to construct.

.\~ H |ri<H|-)' 1u tween []1«-\‘~ two <h-~i'-n~. lw \\HHH | ive Il:ll]

ns being left to the

to bid on the second de the «







Cost oF Fascines or Brush MatTresses Unp
DisTricT 1884 TO

Copy of sheet 1 of Exhibit 193, Iden
Explained by testimony of Capt. Gillette, R

SAVANNAH RIVER

Kind of Price pi
Mattress Sq. Yar

John F. Gaynor... Modified Contract, April

1888 i aes oy « | Fascine M
John F. Gaynor Supplemental of Dee. 22, 1886, Fascine M
Wm. T. Gaynor Contract of January 16, 158 ascine and
Supplemental, May 6, 1880 Pole M
John F. Gaynor Contract of Nov, 5, 1890-1891. Fascine M
Atlantic
Contracting Co..| Contract of October 22, 1892. .| Fascine M D
Atlantic

Contracting Co.| Contract of October X, 1896. .. Fascine M
CUMBERLAND

Lara & Ross Contract of Sept. 27, 15884 Pole and
Brush M.. )

Anson M. Bar

Anson M. Bangs
(stone only).... Contract of Jan. 31, 1889-1891

Joh Gaynor, Contract of May 4, 1891 .. Fascine M,

Edward H, Gaynor Contract of Se 16, 1892, Fas M 1

Anson M. Bangs... Contract of N 15, 1894..... Fascine M

Atlantic

Contracting Co..| Contract of October 8, 1896, . ..| Fascine M 1.10

Contract of October 29, 1886, Pole and
Brush M 17




:sses UNDER Various CONTRACTS IN SAVANNAH
ST 1884 TO 1897

thibit 193, Ldentified Rec. 471-472,
pt. Gillette, Ree. 389309 to 415, 447 to 471

RIVER AND HARBOUR

d of Price per | Thickness Price per .
tress | Sq. Yard by Sq. Yrd. Cubic Yrd Reference to Drawing Design

ne M 47 I8 2] Reference letter,J. F. Gaynor
to Carter

Aprll, 1885, Carter to Gillmor

Apr. 14,1885, Gillmore to Carte

Apr. 17, 1885 and Apr. 21, 18

e M 1.1 Reference to  letter, Carter
to Gillmore, Tx 3 I8s
1282 Suppl. 3800

1e and

M 1t 1.42 1 design

we M 12 1.40 i

we M Y 3.8 4820, 3rd design,

e M H o 3. 80

RLAND SOUND

nd
h M..| W 16 | 1.82 2744 with 9" logs and
| brush lavers
nd
h M..| 7 16 1.06 3890, 2nd design
eM, )7 10 3.49 4672, Brush
M 1.05 4 $.20 1620, 3rd desig:
eM 7 Y ‘ 2.28 1520, 3rd design

eM 1.10 Y] 1.40 1820, 3rd design
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choice of the engineer, for two reasons: one there is monre

brush, and the other is, it is required to be built in a much
more expensive way.  Under the specifications there is more
brush, more faseines, more lineal feet of fascines, and more
Jabour in the second design than in the third., The second
layer of fascines spaced six feet apart does not exist in the

third design, and does in the second,

The fascine in the second design shall be made

1 ne con
tinuous faseine, extending elear across the mattress, the brush
being laid to break poin I'hat requirement 1s not in the
third design, and 0 be followed necessarily by more
brush in cach lineal f i cine, and a great deal more
labour to con 1

I'he second desig nt ing ten per cent. more lineal
feet of fascines, which fascines conta nore brush to  the
lineal foot, and whicl fascines would have to be construeted
on the shore, or upon ways built npon the lighters, wherea

the third desien ean be built of faseines of anv length, tl
fascines ean be made in the woods where the brush is e
the total cost of a s(puare vard of matiress of the second de
siem would be at least 25 per eent. more than the third

The price of the third design in contract No. 4960, 22nd
October, 1892, Atlantic Contracting Company is 95 cents
per square yard, or $3.80 per cubic yard, while the price
for the same mattress in contract 4224 of November 5t
1890, was $1.40 per cubic yard.
1

mnd

There is nothing

icate anv difference in the «

manufacture of these two kinds of mattress,

The following table shows the cost of fascines or brush

mattres under the various contracts from 1884 to 1897
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Captain Gillette went to Cumberland Sound soon after
taking charge for the purpose of il1»|rw'?in: the work.

He says (page 473) :— I went there and made an inspee
tion, and after a time, about a day, the contractors brought
out a brush construction on a lichter or barge: a decked
barge. It was placed on a superstructure which had been
Fuilt on the deck of the barge. This superstructure con

sisted of a parallel set of hewn timbers space ! three or four

feet apart cross-wise of the barge.  They were horizontal in
position and about four or five feet above the deck, so ar

ranged and ‘Ilmwllm| that thev conld be tppe d to an inelined

position so that anvthing [»l.n'w' upon them would slide off
with a little assistane On top of that was a rectangular
was a pile of brush, rectangular in shape, about 8 feet high,

the sides being square, the ends also being s(uare, but in

two sections two steps about four feet deep. That is the
rise of each step was about four feet, and what vou might
call the tread of the step was about ten feet. The structure

at a casual il)~[n4‘li~vl| appe ared to b _in»! a ma of irregn
l.ll'|.\ |v|;1~‘|-l| lulhll. you could not see much system about it.
| niill not notiee any rope or wire or \H‘ilu'— l'.|~hn‘\|\: the
brush into bundles at first, but T believe on earveful examina
tion, a semblance of bundles T discovered. Sticking out
from the sides of the mattress were small pine poles, some of
them as large as four inches I should think, at the butts,
some of them as small as an inch and a half at the small
cnds, On top of the brush could be ‘|i~lillg!li~|uw’ a :l'i”:l:u‘
of these [uv|1'- ]I]:lmll about 8 feet apart. Nl'!».‘tl';llw [N-It‘~
where they were spliced were simply spliced by lapping and

wiring. There were evidences of a similar grillage on top

of each of the lower steps I spoke of at the ends of the mat
tress or brush construction. The brush was very loose; it
stuck out in such an irregular manner from ends, sides and
top of the mattress as to almost conceal any systematic con-
struction, In attempting to walk across it, | found it was

impracticable or very difficult except by walking a pole. At
nearly every step I would go in the full length of my legs.

n
b
d

hie
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To determine the thickness of the strueture, the assistant en
gineer and the mspector, under my i rsonal and immediate
supervision, took a sounding pole, a round pole about one and
three (quarter inches, or two inches in diameter, The as
sistant engineer went on top of the mattress and at various
In!:lw\ shoved this ;rul\ ll-u|l|_'- I}II'H\IC]I the structure. 'Hu'
inspector underneath called out when the end of the pole was

even with the bottom of the mattress,  The thickness of the

mattress was then read oft |r_'. the assistant engineer by the
reading on the pole, just as if he were making a sounding

in water,

Q.—(By Mr. Rose). Won't yon give the names of these
people, to save trouble
\.—The Assistant Engineer's name was Marion Twiggs,

The inspector was John M. Iall.  In selecting the point at

which this pole was pushed throngh the mattress, the upper
surface was conceived being divided, or was actually
divided by the poles and imaginary lines between them, and
at the angles of these squares, the pole was thrust through.
[t not necessary to hunt around to find a «©« where

the pole wounld go throngh., It could be put thr

n \”Il
very little tronble at any point, and only onee or twie did
My, Twiges have to change the location where he first starte d.
The pole on those oceasions strnek something which would
not let 1t oo Ylnl'ullL‘ll. | Iln‘ll ||.v<] I|u- mattress |r}|‘r""_'l';l|-lwl‘|
]-_\ S ¢ | [P The thickness of the mattress as
determined by the sounding |m1|- averaged 7-9/10 feet, as 1
remember it.

Q.—(By Mr. Erwin). Go ahead and state what else you
found out at that time about the mattress and anything in
connection with the construetion of the mattress, in regard
onding with the specifications and how they

were being turned in?

A.—After carefully inspecting the mattress, a fact which
would not have oceurred to me ¢ Xeept had my attention been
attracted to it, I found that the mattress was divided by
horizontal poles which eould be discovered sticking out of
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the sides and ends, into eight l.lv\l'l" which 1 »'~>1|x|v1'vwi at

the time under the system of payments per square vard, that

being designated as an eight course mat, that the structure
would cost the Government at contraet prices something over

&

3,600, It was by measurement at the time nity feet short
dimension, —

The Commissioner: ]'vii‘lb\ feet what ?

Witness :—Fifty feet dimension on the short side across
the ends, and the longer dimension was 80 feet on the bottom
100 feet on the bottom, and 80 feet as [ remember it at
the Y-v|h. the difference b iH: the two st of which | —\un‘w.

The mattress was not at all as I understood the specifications
I

I tried to get a eopy of the specifications on the work, but |
could not find one; I could not get them fr the sistant
engineer or from the inspector; they had none: but as 1
member the mattress it was a single mattress made of elosels
compacted brush faseines, and this strueture wa ated,

[ found in the report, as an eight conrse mattress and was a
new IXMHQ 1O N ~!H|l“!\.

Q. Now ( aptain, to go back to the ‘I‘I*I'IH*'EH!I of that
brush that was on this barge, von sav that the brush was in
two tiers, as I nnderstand it?

\ \1 S1T,

Q.—The lower tier being 50 by 100 feet in its horizontal
dimensions ?

A.—Yes, sir.

Q.—Then that lower tier before it decreased in dimen
sions, was about how high ?

A.—About four feet; a little less.

Q.—Now, that first tier which iz about four feet high vou
ay, was divided into parts by little poles sticking out; the
ends of them sticking out?

A.—Yes, sir: that was divided into four courses.

Q.—Then at the top of that fourth course there was a

decrease in the dimensions of the next tier?

tl
tl
d
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A. Yes, sir: 10 feet at each end, making that one about
o0 Ix.\ 80 feet. The design of that is that in going into the
jetty the mattress goes with its short dimension on the axis
of the ‘i"”,\- so that when those are laid in the work, each
advances the jetty 50 feet, with a width of 100 feet for four
courses, and a width of 80 feet for the next four courses.
It is possible that that 80 feet was 90 feet. [ think it was '
80 however.

Q.—Now, this second tier after getting up the first tier
four feet, the second tier you say was about 50 by 80 or
Y0 feet !

A.—It was 50 by 80, T am positive of 1t about that,

Q.—IHow was that divided ; in eourses also?

A.—Also divided into four eourses in the same manner as

the lower tier.

Q.—So that there were eight courses in that entire brush

A.—Yes, sir.

Q.—Counting from the bottom ?

A.—Counting from the bottom to the top.

Q.—And the entire course from the wis
seven feet nine inches ¢

A.—Seven and nine-tenths feet on the average,

Q.—You stated that on top of the mattress there was a

grillage of poles?

A —Yes, sir,

Q.—What do you mean by grillage of poles?

A.—I mean a set of poles running in one direction of the
mattress and another set erossing them at right aneles. In
this case they were spaced about 8 feet apart each way, and
then bound together with wires; the poles running in each
direction.

Q.—Well, just wait a moment; let's get the grillage first.
Look at this drawing which has the old court martial Exhibit
No. 5. Does that photograph show the top of that brush?

A.—Yes, sir,

Q.—Does it show the grillage of poles ¢
A.—Yes, sir.
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(), Now, those [m!'- crossing each other on the hv[! of
that mattress make what you call a grillage of |vu1r-f

A.—Yes, sir.

Q.—Then at the top of that lower tier—the fourth tier
is there another grillage of poles ¢

A Yes, sir; as far as | could see. It is im;u---”l:r to
tell whether underneath the top half of the mattress, whether
the poles running the short way of the mattress were used or
not; | don’t remember, I might have found them at the
ends, but I cannot recall for certain.

1‘), Now, between the top of the lower tier and the top
of the upper tier were there dividing [H']w‘» that marked off
those four layers of courses of mats; were they erossed or
not ¢

A 'll».‘\ were not between the separating poles between
cach lower one constituting one-half of the grillage. 1t has
poles 8 feet apart running one wayv only. The next the
separating poles between the next two layers would be the
same, but running in the opposite direction, their direction
being at right angles.

Q.—Now, looking at this photograph with the old Exhibit
No. 5 on it, looking at this grillage of poles which you have
described on the top of it, if you were to take off the top
layer of poles, then that would leave a layer of poles running
one way of that mattress?

A.—Yes, sir.

) And that is what you call a half grillage ?

A.—Yes, sir.

Q.—In these other four courses then below the top of the
mattress, there were only half a grillage ?

A.—Only half grillage.

Q.—That you could see?

A.—Yes, sir.

Q.—And in the lower tier below the top course of the
lower tier, were there whole grillages or half grillages ?

A.—There were half grillages.  On the bottom of the
whole mattress was a full grillage again.

11"
Se
in
th
th
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QQ.—Now, how were these grillages fastened ?

A.—The separate poles of each line constituting a con-
tinuous pole across the mattress and wired together with a
l;lln The ]\t»1<-~ of l‘lll'il |\.||l of the Ql'i“‘l‘,'! were wired at

the crossings of the other half of the grillage

and the ful}
top grillage was wired to the full bottom grillage by sires

running through the mattress,

Q. [ call your atte ntion, ( .|]>Y.|iH. to contract No. 6,517,
Atlantic Contracting Company, contract of October 8th 1896,
for Cumberland Sound, marked Exhibit 86. Look at the
first design of mattress in that contract; that is the raft of
round logs not less than 12 inches, and so on, with brush ete.
Does that mattress or any part of it correspond for a mat

tress with the deseription in the first design in

tract ?
\ [Y l]lu s Not,

Q.—Look at the seeond design in tl

tvant N
it conirac \NO

and state whether the mattress which you inspeetea at that

lilm-, which wi

$ to be put in by the contractor under that
contract, corresponded to the second design ?
A.—It did not,

Q.—Look at the third design specified in that contract

and state whether the mattress which you saw being put in at

that time corre \|wl|<|w| with the third de

A.—It did not,

Q.—Did it come anywhere near to any of these three de
gigns, and if so which of the designs did it come the nearest
to ¢

A.—The third design.

Q.—Now Captain, I will take up the language of the third

design in that specification to the contract, Cumberland
Sound No. 6,517 of October 8th 1806. T will first ask you
in reference to each course of mattress, considering that
there are eight courses in that lot of brush that was on
that barge. Take the first course ?

Mr. Rose:—From which side, top or bottom ?
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Mr, Erwin:—Well, we will take it from the bottom.
Q.—(Continued), And I will ask you now to state
whether the first eourse corresponded to this deseription of

the design: * This mattres Il consist of a bottom grillag:
of poles of live saplings of pine or other timber of a kind
approved by the engineer officer in charge”. Did that bottom
course have a bottom erillage of !w‘n 8 7

O the next feature of the deseription of po

d
“The poles must be straight, of light taper and of w
age diameter of from four to five inches I not less t
three inches at the small end, and n t be g | trom fou
1o el Teet part i een the centr

Mr. Rose:—May 1 ash one question before nswering

tated that 1 rified the soundings from th

of the sounding [ ecould not be in both places at the same

time I n have stated so: . however.
Q (By Mr. Erwin) \nswer that question, Captai
A. I'he poles used in the bottom erillage did not COrres

d with the specifications ['hey were very much smaller

= .
in diameter; they did not average from four to five inches,

and there was none of them as large as three inch

small end. I'hev were M.n'w! 1‘!14 within that spec

ication,

at the
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Q.—Look at the further description in thes speeificaitons
in regard to that third design of mattress. * The poles of
each erillage will be securely fastened together by suitable

ire or rope lashings, and the upper and lower grillages will

also be securely fastened together in such maner as the
engineer officer in charge may approve ¢

A. The poles of the lower L‘I'\H.‘«:«- were w ired Tu:lﬂu r
The poles of the upper grillage could of course not be wired
together as there was only a half grillage there, and T could

find no fastening connections that top half with the lower

full erillage disregarding all of the matiress exeept the lower

course as you »[uwi)i“|,

Q).—Now take the next course of the mattress on top of the
course which vou just deseribed?
\ I ould be deseribed weeiselv—as the same 3
t the ith the ception that taking the half grillage
on top of the lower course as ‘u‘r;-Y\iv“- to the lower conrse,
there was no grillage at all for the bottom of the second g
Ol nly a half erillage on top of the second course
1'hie pole ere deficie md the bundles were fa
cines and were no better th those 1 the Lo CONISG ¢
fu 1= could be see Whetl tl o1 Vil O (
or 1 of eourse I do not kn | ( not win 1 N
outside I'hev might have been inside
Q I'hen ( aptain Gillette if these two courses had been
mattresses construeted strietly according to those speeif
tior nd the one mattress laid on top of the other, thers
would have been between the lower conrse of mattress and
the next course, two complete grillages, wouldn’t there ?
A.—Yes, sir.
QQ.—That would have made four courses of poles ?
\ And four half grillages. \
Q.—Four half grillages of poles. That is, at the top f
H

of the lower course the re wonld be a x'ulll[vll‘h' grillage he
longing to that course, and then there would be the botton

4 (

grillage of the other matress
A.—Yes, belonging to it.




) But in point of fact there was onl half eril
A IFor both of tl
QQ.—For both of them between the two mattresse

A.—Yes, sir

Q) Now, did that same econstr " 1 1 a
desceription of construetion apj hroug I el
el mrses of brush on the barge, with the exception
thye re l full grillage on ( 1 1 ) (
f th tier, and a full grillage at the t Pl

A.—It does. I'here was a full grillage on top of the
whole mattress; there was a half '_‘1';Hvy‘ between the

ctions of the mattress of different lengths but possib
full grillage; a full grillage onl howed at the end ’
the b f iy memo | ever, those @

y throug it het ' | N
of the matty |

Q. —The 5 ‘

(1
“( S 1 plete 1 1 (
of poles specified in tl hird m?

\—1 n ng & fraction
third the proper an in this | 1 !
one-third ; frac han e-third

Q You n trie \ I ( 1

\ Yes, I tried | (

Q Wa m n on« v mattre
not be done?

\ [ went all over it: 1 18 the same ever | I
vou wanted to go across it with anv degree of g | or con
fort von had to walk a pole or erillage of pole \l t
anvwhere vou tep d von were liable t ( y f
the whole leng I nt n ( h of
legs at least half a dozen time Possibly, by carefully
picking the place vou were going to step « ch time o




ger piece of brush 1 could L acr therwise. but
in crossing the mattress | ( ( it
Q Did u make any other investigation to find out
hether the me work wa I me the rk was being pu
nur 1 i 1 Dru K 1t
dlne 1\
A—Y i1
Q—D i ery in reg ) it lead to the
ny gation 1eh aitel rd (
\ Y =11
l‘) { p Gl ( | ’ ¢ 1 a )
1t thnoe, or shortly ther Lter ) nioln ) I (1] {
101 n that contract ¢
“Y \ i
Ir. 1 Yo e |
nderstood the mterpre 1 e on to |
tre ;
O] 1/ W

! : : [ &
: " ]
1 ¥ ; hieh T i
\t the I 1 kept in the B
e, the first 1 1 ( n the eon

or’s work, built without instructions, or tl nd




other, and on top of the barge, w read [ wer

to Fernandina and inspeeted I I ol

built by the contractors without =t tions from

like the one I first inspected, excepting great deal

better I'here was a great deal more brush in i I could
ik a s it with reasonable « 1 I'he bundle ere

made with more brush in them and the ¢ Januned up

together alongside each other with I legree t 1

I'he whole thing was a mueh better 1 l [ress

which I had ordered mads 18 made ae ng to my ideas

gpecifications, with one exception.

brush in g hape, h : nd
| I I I I'he bun
id been trimmed so » the ¢ 0
Cenl i
T
untri L 1 (
1} 8 | n ti \
n the 1
( 1 to
n I It «
1ol 1 :
1 I

! Y : | p
( I 1 ! ( Re«
’ I nt 1
f 1 tre
1
Whao 1s the man that ciohed ’
Marion Twiges, assistant er I
In your presenee
No: bs welghed it by displsceniont and made me an




20

Q. Did the contractor put in the matt which was on
the barge, the one you first inspeeted, and the photographs
of which are here ?

A.—Yes, sir; that mattress went into the work.

Q.—Well, explain how it was put in?

A.—They towed it out to the position, had two tugs and a
"i‘lle of lighters of stone as anchors and the V got the |n||'_"'

upon which it was located at the right place, and they

dropped it, as they eall it: knocked out supports from one

gide of the mattress so that the mattress and the work on

which it was located tipped to a sharp angle, and the mattress
with some inducement slid off into the water; was aligned
by means of poles fastened to it, and sunk by throwing rock
into it and upon it.  The first rock that was thrown was a
rock two or three times the size of a man’s head, and it dived
I'i‘:'M imto the mattress out of ~i;'||' x'm!m‘n|¢ tely. After M"."

had |;|1ul up a number in that wav, thev began to show

above the surface of the mattress, and the mattress gradnall
mk out of vt | had ver little buovaney whe rst
put in the water.  Only a small portion of it appeared above
the water, and as it sunk an appr ble pereentave of the
mattress floated off as leaves,

Q.—(By Mr. Rose). Green leaves?

A\.—It was green when put in the mattress, but getting
dry,

Q. [How lone had it been ent ?

A.—1 don’t suppose over two or three da It was green

brush, but the leaves had become sufficiently dry so that when

it went into the water, the water v bed of leaves almost.

I was astonished to see so many come,”

In the 1896 contract on Cumberland Sound, Captain
Gillette savs that the mattresses were not even according to
the specifications 3rd design.  Besides, the faseines making
up these mattresses did not appear to be properly choked,
and did not in several particulars comply to the requirements
of the *]H“i‘;l"\'iulh. The Vv were not tied at intervals of two

feet as required, they were not tightly compressed as they

ought to be; the brush was not straight and not trimmed, no




21

limbs trimmed off, and were not of the pre

I'o make them of the length required by
would have required a great deal more time and care, and
the mattresses wonuld have had to be built near the shore,
cither on ways on the shore or ways on a lighter moored

along the shore, and not in the b h camps, The first mat

tress that Captain Gillette inspected did not contain one
third of the material that went into the making of a mattress
ordered h‘\ him to be mad .Il"'--!'-“ll'_t to the »;-vr‘i"‘mi"tuvw of
contract No. 6517, 1896,

n of mattress of contract 6517, October

In the first d
Sth, 1896, with the Atlantie Contracting Company, for Cum
berland Sound, there is enormonsly more material than ther
was in any layer of that first mattress he inspeeted, leaving
out the logs entirely, which alone he estimates at forty cents
per square vard, and which wer mting, and he estimates
that the cost of putting in a square vard of log mattress of

the first desien to be five times more than what he saw go in.

COOPER'S DEPOSITION

Arthur S. Cooper was Assistant Engincer under Carter
i 1892 and 1896, and had supervision of the entire wor
under contract of October Sth, 1896, with The Atlantie Con
tracting Company for Savannah Ilarbour. This witness

l|\(|l Iw SOW nilw—h le '>l‘ Y]u mattresses :'uill'_' into ’5\"

under the 1892 and 1896 contract that they were

work

made of several conrses put one on top of the other, making
one Illl)hi]th' mat and sunk :Ahw:<l|l|‘l"_ that there were no

Government inspectors in the brush camps; that Carter

knew of the manner in which the mattresses were built, and
stated that he was satisfied with it; that he was asked once
by Clarter to give false certificates as to the apparent number
of eourses in multiple mats ; that he only had the opportunity
to examine the mattresses from the outside, as they were
brought from the brush camps ready to be sunk.

On March 10th, 1897, Mr. Cooper wrote to Captain Carter
calling his attention to the fact that there was not sufficient
stone on a certain breakwater at Savannah and recommended




90
an additional stone covering to keep the worms (Toredo)
from destroving it, and :‘IIY the mats from being washed
away Carter paid no attention to the recommendation

I'he following is a résumé of the de position of Cooper:

He testifies that when the work under the 1892 conty
was commeneed, the 1 s ere put in singly, and each at
towed to position and ink by itself, but later on, the eon

tractors used three courses at a time, sunk off the end of a

gin barge making continmons mat I'hat kind of worl 18
commenced in 1893 by the eontractors, and is known as the
multiple mats, that is, the entive hieight of the dam was built
on barges and sunk in "-l‘nw t one time, one launching
these 1 avel ( iy oven I's( Lo ere placed
on a gin barge in ch manner that the 1 ould b
l ed off to tl ter | nk into the required po
114 [l =1 ro e v and the barge
1 ! up to tl nile and ( 11 | O that the mat
fress uld slide « nto 1tel the then
the mattre loaded with stone a< it wer 0 bhottor
Clooper state nder the 1892 and 1896 cont for
Savann [Tarbour there was as a rule no inspectors in the
mat cany I'here had been some in 1 here o 3
were placed in charge of tl 4 l — -
month or | bl o months, and n the ould I
taken 1y again, but ther no regular mspect it th
1t camp I'his is true of both eont ts of 1892 and 1896
except that in the 1896 c¢om tl s no inspector at
] in the mat camps
Cooy never saw the mat ntil they were brought to the
river camps for placing m the worl I'hey were bronght

there complete, ready for nse, and he had no opportunity of
seeing them exeept from the outside. It was impossible to
tell exaetly what the interior vais composed of In some in

stances he examined, and had an opportunity of examining,

the inside of them. In one case particularly one of the in

spectors called his attention to a hollow gpace 1n the mat,

and when he examined it, he found he could see davlight
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of the faet that the mats that have been sunk have not sanded
up in the least. At places where I was able to shove a pole
through the mats the hard gand bottom was t-\.u‘V]_\ the same
depth as it was 100 feet outside of the dam; and also at the
edges of the mat there has been no piling up of the sand as
would H.‘|11II';|H.\ be n'\y'l'l'h'|. In fact at some ;-]m't- there

actually a scour. It is therefore evident that no sanding
will take place, or at least not until the erest is brought up
much higher, probably high enough to stop the ebb flow en
tirely at low water. I would recommend that the present
mat work be either stopped or slackened up and what is
already laid be covered over with sufficient rocks to prevent
the worms from destroying it.

This should be done also on account of the danger of loos-
ing the mats already placed by the action of severe storms,
There are two places that have already been considerably
damaged, say for about 100 feet in length of the wall. I

would further recommend that no mats be left with less than

about 300 cubie yards of stone on them; and would give it
as my opinion that about 150 to 200 cubie yards for each
100 feet in length should be put on the old work as soon as

possible.
\'|-|‘.\' ]{v--]n-v!f!l”\ 5

Your obd’t serv’t,

A. S. COOPER,

Asst, Eng'r,

Cooper testifies that in 1893 one W. G. Austin was em
ployed by Carter for some time

18 inspector upon the recom
mendation of Benjamin D. Greene, one of the aceused.
Captain Gillette not being satisfied with the manner in

which the work was being carried on under the 1896 con-
tracts reported the matter to his chief officer, and an inves-
tigation was ordered to be made by a Board of Enquiry.
Some papers and documents left by Carter in a file case in

his late office at Savannah, were then detained, and by the




ibs of the cheque books and reecip herein, his
personal ¢ ses and disbm ents for the r 1806 were
traced to the enormous sum of $28,611.67,

It is ren that before 1591 Captain Carter was poor,
and had been frequently borrowing money from the accused
Benjamin D, Greene, Moreover it was i ered  that

Captain Carter had become a great capitalist, having ae

h, 1896, $561,471.50

quired from January, 1893, to May 1:
worth of seeurities.  This great wealth was acquired while
Carter was =0 employed as local engineer by the United

States for the Distriet of Savannah while a great number of

contracts had been let out by him to the acensed at very hig
prices, and is unexplained.
Mr. R. F. Wescott, his father-i

testifies l]l;H I\v never gave an ']\H\L’

danghter, bevond the furniture of a honse, and a ‘-w‘u“|~ of
thousand dollars,

It is shown by the books of J. L. Gallagher, ln-wl.l-.uyn r
of The Atlantic Contracting Company, and the examination
of the accounts of the Atlantic Contracting Company in the

loeal banks of Savannah that the eost to the eontractors of

the total work under the contracts of 1806 was for Savannah
$97,812.99 and for Cumberland Sonund $108,150.31., For

Savannah Harbour thev received on the sixth of July, 1807,
1

$230,749.90 and for the work done in Augnst, 1807, $31,

159.40, making in all $2(

09,30, and it is in evidence that

the contractors are still eclaiming under this contract

50,000,

For Cumberland Sound thev received on the id

July, 1807, $435,000 and they are still elaiming $600,739.02,

[t is proven that the introduetion of three designs of mat
tress, two of superior (|'=.»lh‘. and value, and a third of very
inferior value, in the specifications for work to be let out ip
the distriet of Savannah, the three to be within the seleetion
of the engineer in charge, and to be tendered for at one price
for the three designs, was an innovation of Carter’s. The

very high prices at which the contracts of 1896 were made
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out are strmking hen compared 1 mmilar work on the
contracts before 1892, [Exhibit 193 s that the prices
for brush mattress, third design was 94 cent per enbie vard

1885 : $1.40 in 1890 for mattresses of hetter qualit VOTe
$3.49 in 1801, $£3.50 and $4.20 in 1892, and $3.80 and

A0 1n 1896 for mattresses third 101 | to sav a
very inferior quality in comp: 1 with the other

Under the 1896 contracts the mattresse ere built under
¢ system called multiple mats as has been stated by Gillette
and Cooper, th 15, a4 n bher of ore ( 1 ed on
a barge, one on top of the other, maki nil times
of s1x or cight or more mat L mnltinle o ontire 1 it
of the dam being | on the barge, and nk in place at
C1 minehing ( these ( 1 the
896 contracts in 1 nad 2 -
one that thi ten « onst on ently
contemplated

['he foll ) m extrac 1 ion 37 of contrac
H 3 () 1806, 1 S

No mattre i1l be aed ( i 1 | in

hie ork and red there | | I N« lite
ness be required by the Engine ) | )
(l,li\ between the ede { con ( il
be filled with ne b e contract y | id for
equal to the price « th 1 ‘ortions of I
tress lving more than four feet outsic {1l position
signed will not be aceepted or paid for.  Separate bids for
the designs for mattresse ( estired One m I
should be given in the propos e ted will
be understood as referring to any of the design hieh may
be required by the engineer officer in charg

[he latter part o on 98 in 6.517 of Octoher
8th, 1896, for Cumberland Sound is in exaetl milar terms

I'hese pecifications ref 0 0N ' ( nd not to
a course of several mattre ind pro for proper g 1l
lages of P les in e mattress, and of a laver of stone on




| 1l 1 nave
On¢ tor ( \. ol e
wy, alle o slide from a gin barg

stone until it sank.

wded with

The fascine tso for the

proper leng nd wer I
I 1 A\ d Ve Iy

n let Gi
had 1o be hauld y th (
e ructed, and re-made pr

n 1vs W1
Moy or ' P
tructi ( 1
he humense o the mnmt1 )
| 1 ( \
() n
du | (
| 1 t | Iy St

I'he 1 1¢ | ( nte
contraclon wked into by the U
and the eireumstance Weompanyil
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en

met b weensed Gavnor, who

" I L "1 { Nns

{ i f onld bid hin

f for it, in « | 1 Contracting ( ipany oot
the eontracts, which proposed  ar nt was subseribed
to by Gaynor, Greene and himself.  Mr. Venable aflirms tha
Gaynor asked him to deliver to him the thr of speei
fications that he had obtained fro W oreat dith
culty, as is shown by the corres nee « inged between

Barrows & sborne, Attornevs, and Carter. Gavnor said
that he had eolleeted all the other copies of necifieations
sent out,

The contracts were made out to The Atlantic Contracting

Company at the high prices tha e know. T stone to be
used under these contracts of 189« 1 at 350.000
tons and a very good price was prom » be paid to Mr.
Venable for it, but instead of naving to furni *h a larg
quantity he was only required by the contractors to furnish

a very small quantity, to the value of only $1,000 as no more

s nused by the contractors, brush heing substituted for the
gtone,
Mr. Venable says in his deposition that when he went to

Carter’s office, he was introduced into his private office, and

that he was asked by Carter if he intended to bid, and having
answered in the affirmative Carter told hibn that no mo ey
had been voted vet by Congress for the work, and that the
contractors would have to advance the money themselves for

the construetion, that to undertake this work it required an

equipment of at least $400,000, that a large tramway would

have to be built out in the sea at Cumberland Sound by the

contractors to dump the stone, which ild eost many thou
sands of dollars. He could not learn from Carter which
design of mattress would be called for. Now, the equipment

of The Atlantic Contracting Company for this work was

.50, and no trestle had to be built by the

valued at
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woval \\ ingtor The reason for tl parti
cu HEY 1S Tt nowl
Under ordinary cirenmstane me of the fac mine
1t recited w | he o importance, but when such
i Iy perpetrat ( ire liable to become links
nt ¢ n leadin Pt ‘ riminali
\ transaction of g nificanee in this ease i deli
very, in the carly part of September, 1897, by Carter, of all
his = I v Greene and Gayvnor, and the returning  of
( by Gire to Mr. R. . Westeott, and by Westeott, to
Carter on October 20th, 1897, Carter had left for England
fill | ! Il 1on 1n | pa of July 18 but
wad su come hael the beginning of Sept 10} Mr
Wi i | { r told him then tl he expeeted to
IR h . =
1 o i 11 , that t
i ( \ ng . and nted Westeo }
( 1 \\! consented to di B |
it Garey G | ( Ceuriti to
\\ o'clocl | | 0 0
‘ m telephoning to them, Gayn
plied Weste { wmd changed their mi and
1 brin e bond I'he ne d WEeV
G the bon o Westeott’s house, Wi 0ok
(i f Dep Company, whe 1
I in Wi ] \ ds, ab 1 Qe
1897 Greene askn 1, |l ( Weste u
" of hon o Carter and on the Oth October
bt I 1 ( t b y him (Carter) and took
I pt W 1 1 for
U I, N \ 0 20th, 1897, from R. F.
i instrument
5 Ches. & Ohio, 5s, 1025, 21026, 21027, 21028, 21029

Last ("?H‘th. Nov. 1897.

15 Del. & Hud. 7s. 1649, 1648, 841, 528, 293, 122, 842,
840, 593, 1: 124, 123, 121, 83, 82. Last 'Coupon,

Sept., 1807,




10

3 )4
| Coupon., D )T,
Chi. & N. W., 7s. 13218, 18213, 1 1
13210, 13208, 1 07, 1 1 )
T525. TH24. 7523 | ( ) 180
( N. J., 4s. SGH 651 i LN
SGHG, SGAT, S6HS. S6o0. ] Com Q
17312, 17318, 17314, 173 17314 )"
LT39S, 17300, 17400, 18 S48, 18
I ~ )
( S S
Y| e Sh, & W 6 { ( GO0 S
7, 86, S48 0, 1 (
| Dock, ¢ 1| I ) 11
07 () H { | 1
| Gl G i1 0 (GO0 )
( | IS (OO (0
10) 4““ ] 'S AL |
Hi (] )1 () ~ IS
| ( () S0
\ W\ (
\ & W ' 0 |
| | () | | (8] | |
130 11301, 9500, 9499, 9 ) O19¢
049 SH37. | ( |
0. M. (
I. . | 040, 941, 1254 1 < S0
( n, Feh.,, 1808
Y. Lacl \ 1036. 1037. 1044

1040,

1045,

1038, 1171, 117 1039, 1173, 1174,
1176, 1041, 1177, 1042, 117
Last Coupon, Feb., 1898,

1045,
1175,

1150




10 Morris & Essex, Ts 8114, 81135, 8112, 8111, 8110,
8109, 2953, 1495, 9308, 9307,  Last Coupon, Dee.,
1897. '

3 Morris & Essex, 43s. S48, 1120, 1121. Last Coupon,
Jan., 1808,

5 Wabash, D. & C,, 5s. 1739, 1621, 1736, 1731, 1738,
Last Coupon, July, 1807,

10 Chi., Mil. & St, ., Ts. 5447, 5446, 5445, 5444, G318,
D440 525, 5441, 5442, 5443 Last Coupon, Jan.,

1898,
U, S, 5s. 17461, 17458, 17456, 17453, Last Coupon,
" 1897. ‘
) Cer tes for 100 shares each in capital stock of Del
& Iud, Canal ( N« SGR. 25869, in my name

) Receivers Certificates B, & O, LI Co., for $5.000.00
each, Nos. 791 and 792, Coupons Dec. 1, 1897, at

7 Prom wwy Notes of T, M. Cunningham to Robert F.

ted June 29, 1895,

Deed to seceure foregoing tes and others by T, M. Cun

1 155¢ note of Beirne Gordon to R. F. Westcott
for $10.000.00 and

9 Promissory notes of same to same for $300.00 each, all
of said notes being ted Nov. 4th, 1896, and en
*‘w"»w" without recourse ." by R. F. Westcott.

Deed Beirne Gordon to R. P. Westeott, dated Nov. 4th,
1596, to secure foregoing notes and others,

1 Promissory note of John Lyons to Robert F. Westeott

for $15,000,00 with covenant of Insurance, ete., an
nexed, dated June 29th, 1805, (0. M. C.)

1 Promissory note bv John |,_\nr1|~ to Robert F. Westeott
for $15.000.00, dated June 29th, 1895, and endorsed

“without recourse ” by the payee.

1 Promissory note of same to same, of same date, similarly
endorsed, for $450.00,
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e Government funds for these contracts of 1896
mly to be availab n July 1 1897, the contractors
wdvane he mor the ves for the pnrpo
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| ( - 0. 719.90 a W $345.000
n | G (1
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\ | hoth | reimbur
N | n tl £ Cre 1
00
] of £150.000 nited States
no f thes | |
I, according to th 1 Joh n, | € mad
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Savannah si \ t 19 188 I'he
1 ! )
Q e | 1QQ4 Q
o1 h to eaptm 1 1l 1 f k1
f T
NSavan River and TTarbom i1
744, September 1st, 1884, Joln F. Gavnor, Conty
3282, October 28t] 8], Jolm F. Gavnor, Contractor
; 1 Tolm 1 \l
3800, January 16th, 1880, W I, Gavnor, Confractor 0
1224, November 5th, 1890, John F. Gaynor, Contractor,
1960, Oectober 22nd, 1892, Atlantiec Contracting Compan Sq

Contractor. 0




pro
|

1 OO0
Ciay

nt to
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un

6515, October Sth,

1504, ¢

L antie Co
tracting ( ompany, Contrac 1
Cimnuber d Sound.
824, September 27, 1584, La \ Ross, ( ract
85, October 29, 1886, Ans=on M. Banes. (

W05, January 31, 1889, Anson M. B ( itracto
1572, May 4, 1591, John F. Gaynor, Contractor.
1820, September 16, 1892, [ r, Contractor
5811, November 15, 1894, Anso , Contractor
GH17, October St 1896, A ('m cting ( n

wick Harbour.

3307, October 30, 18846,

Fort ( Florida
1891,

Walsh wa

linch
1637, July 20,

Wm. II.

Wi

GCireene

I 1. (i 1 ( It 1

n. 1I. Walsh, Contractor.

Darien ITarbe I Mouth of Alt River
3127, D er 20, 1892, Atlantie Contracting Co
Contractor.,
5133, December 20, 1592, Atlantie Contr (
) March 1, 1893, Atlantie Conty i Con n
tractor,
6049, April 20, 1805, W. T, Gavnor, ( ractor

Altamaba River (Upper).
December 5, 1

Savannah River, August
2934, December 5.

3392, February 9, 1887,

1884,

b, Ed. . Gaynor, Contractor.

. . Gaynor, Contractor.

Jolm F. Gavnor, Contractor.




(W. H. Walsh was foreman of Greene and Gavnor’s brush

l'}IH»}M[HHHL‘ the pertormanee of thns econtraet, i ¢ money

to pay off the hands under this contract was carried by Gal

lagher, th lwvl\i.u;;. r of the Atlantie Contracting Co.,
Augusta,)

So thev had many oceasions to come into contact and a

great intimacy appears to have prung up between Gavnor
and Greene, and Carter.  Carter frequently before the vear
1891 borrowed money from Greene, and they were mutunally
interested in private enterprises, as the following letters and
extracts from letters will amply show.

On June 21st, 1885, Captain Carter writes to W, [

Brawlev, Charleston :

The enclosed letter o ¢ by Cantain Groend
vho | ¢o to Washin 1 esires me t |
ould be so kind as to h the T I in vour le
made. and sen mne CXIH 1
curred, and T will remit the onnt to vol
On November 2nd he rites t ed Jol . G
concerning the purchase of Pine Lands in Georgia:

“Tt is not vet eold enongh to go to work on our project

[ am looking up pine lanc

tion,”

On June 24th, 1886, 1

"l!w';" 11

i cheque g
On Aungust 2nd, 1886, he sends acensed Greene a cheque

for $100 pavable to his order, e him to eredit it on

his account, and on January 5th, 1888, he sends a cheque

to accused B. 1. Greene for $299.50 being a

Ol n
indebtedness of $1,600,
On May 24th, 1888, he writes to acensed Greene it
relation to proposed joint enterprise in a gas company, in a
air jack, for eotton, and marble quarries, and says:

“There are only about five men in it and they are the

best in Savannah. If it proves what we believe, with an
investment of $10,000 the vield annually net onght to b

$120,000, with larger yield by inerease in plant. If it
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[f it

amounts to anvinmg ot rsc |

£ m 1n (

but v nothing to Joln 1dle o1 I hear
nothi further about the raily

On June 11th, 1588, Carter ites to Greend fol.ows

| expect to go to some q arries on the line of the S l

& W. in about ten davs, and thev say they will put rock in

at Savannah and Brunswick at whatever rates [ sayv, Of

cout [ have not seen the quarries vet, but if the rock is

good 1t will be worth looking into and I want to know what

von think good roek equal to New York stone would be worth

delivered as stated.”

“T have not seen Olmstead as he is at Rome,”

On August 23rd, 1888, ( ter again rit to acensed
Crreec

‘T saw Olmstead abont the marble and he savs that he
learns that a verv badly shattered specimen wa hipped to
New York, There i od specimen now at Rome,  Please
ee if the 1 \‘1' in N York i snitable, If not, 1 will
have the other piece shipy o

Another letter of Carter to acensed Greene bears date

September 1st, 1888, and contains the following

[ leave for Rome to-night to seeure lease for lands and

begin work as required by leas I ratl think that onls
0 d, Hull and Lat Il rema in, in which ease
| have already agr ! aually 1th 1 (
many things tot n I lso my eve
on some coal | wear Birmingham. . .. (‘an vou meet
me in Washi nt?”
On  Sept T fd, 18SSKR. (Marter  writes weensed
Gireen
[ ha wothing to invest just now as my ey 18
like to ta 5 £2.500 worth of stock, 25 or 50 res.
Let me know if you wish to venture in it........ had

the blocl marble shipped to Evans and wrote him send
it up t atterson, See & Fisele. | sineer ) the
Chili scheme is not a paper « only it looks ht to

last.”
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On October 25 [ SSS ed, B. D. Greenc rites
to Qarter as follows
|h‘|rl rter
Yours at hand, « cheap a 1

I’]IV‘
been for two
a block of such
to Chili, Thurs

It werd ( fron
£6.000.000 harbo nd we«
ISSUTanc w'.um' abiy to get i' Wi are now Lo m for
1 first el man to g i Tohn 1 T ["he
i ( ( \ ( 3000 1 1
can have R k p I
{ | b $1.000.000
\ | he prefi ]
cate ( 1 | N« | 1 lo
( ( D 1 |
go that we ecan n t P not be hi
‘ thinl he | | I AY h 1 y
I “‘ nid i 1 t O
‘ can \ Yo ['l
nportan

t Of com 1 heme

\ bont Chili a month o

and a vear hen ill find us both sty ling with the Span
ish lingo . . . . Put that dredging through on the
basis of working only a part of everv other vear., and no
outside work, and vou will see it is worth 18¢. or 19¢.]

On November 22nd, 1888, Carter writes a letter to ac

cused, Greene, in which he savs:

“T told him that I wished vou, Gaynor, Miniz and him
gelf with me in the Jack, but n[||.\ voll, H;n)nny'. himself
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O ( | 1
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I Y ( 1
i 1 )
I I'¢ B. D. G (
G ting he |
$500.00 per mon | would eet Lieut. Carter
8 I I 1d 15 in his p 1 ( 1
I ( md that he 1 lso R ha |
Carter remove any ohnoxions inspector. instansing Insnoator
G. W. Brown., who ed at Fernandina 1886,
d stating that Dr ¢ » was worth to him $60
per day.”




( ¢ d ( 1 1, Lreend n
1 1hje rin ieh he say
Don 1 1 n t [ 1 an ery state
wt 1 have made
On Mareh 50 891, ( rites to C. B
Basse Newark, in t following manner
Will 1 plea nform e » the character and
of work proposed for Orange in regard to water
plies, sewerage and drainage. 1 should be glad to know
I proposals 1 th rl w opened, if the
! aon | ( u
\ S I S ! f Chaptamm Carter
ned I mong them
1 rtit [ | £ ( f stoel
y \ | | ( (Com
1 I'hi 01 000 ¢ 1
I, of which the | 1801, to B, D. Greene
1 O%0) wres: to J. F. Gavnor, 5 shares: E. TI. Gavnor, 5

shares: to James E. Chandle o 8t \ M. N vton,
5 share It appears by the evidenee of Mr. . F. Westeott,

father-in-law of Captain Carter, and who lived in Orange,
that Carter was interested in this Empire Construetion Com-
pany, with Gavnor and Greene, t he ¢ my eot this
Orange, New Jersey sewerage contraet, and that Carter
feared they would lose a lot of money on account of Greene

r attention to the work. Mr. Westeott

wed to Greene by Carter.,

not paving proj

Vas ']:4 n }'\1;-‘.4
On March 27th, 1891, Carter writes to E. V. Rossiter,
an official of the New York Central Railroad as follows:

“ Dear Sir:

When T presented your letter to Doctor Wehh to-day he
told me that he had virtually let the eontract for the Her
kimer Poland extension to Mr. Westhrook, a partner of
General Hiusted, that the greater part of it had actually been
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Dear Si
Referring to onr conversation « e 27th ultn | heg
l { \ \ |
['upper Lake or els ¢ is comtemplated, 1 ld T
t he nstruetion of the 1 \ s yelat nd 1 f ar
T t etion
his depos n Mr. R. F. Weste 1101 ited
acceused Greene had done that worl
MANNER OF PROVING CONSPIRACY
Now, ho s a conspiracy usuallv proven? Tere is what
is found ‘on the subjeet in Arhbold’s Criminal Practice and
Pleading, page 1841, edition J. M. Pomerovs: note:
“A conspir is proved either expressly or by proof of

facts from which the Jury may infer it. Tt is seldom proved
expressly, nor ean a ease easily be imagined in whieh that is
likely to oceur unless where one of the persons implieated in
the conspiracy eonsents to be examined as a witness for the
proseention. TIn nearly all cases therefore, the conspiracy is
proved by circumstantial e idence, namely, by proof of facts
from which the Jury may fairly imply it. It is usunal to
b u'in lv.\' ~l|4v"\,7!|'," that the defendants all knew each other, :!'Hl
that a certain degree of intimaey existed between them, so
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Of course in the present case, I have not to eommit upon
the charge of conspiracy, beeause conspiracy per se is not
an extraditable erime, but the eonspiracy had to be proven
to establish the overt aects charged as \Iuw'iﬁn' erimes, and to
constitute participation by eonspiracy in fraud by an agent
and I think the :w”nu.ltivvll of l'lrll\]\il':u'.\ 18 proven lh*.\u[ul
doubt.

But the proseeution has not stopped at adducing the evi-
dence which 1 have above referred to.  In order to establish
more foreibly the eriminal intent of Carter, and of the ac-
ensed, they have meant to prove other frandulent aets by
them, in similar cirenmstances to those just enquired into,
to show the eriminality in the overt acts of the conspiracy
presently charged as specifie erimes. As justifying this
conrse they have eited the ease of The Queen vs Sternaman,
in which it was held that:

Ist.—Evidence is admissible on a charge of murder by
poisoning, to show the administration of the same kind of
poison by the prisoner to another person, as proving intent;

2nd.—Evidence of similar symptoms of arsenical poison-
ing attending the death of |Il'i\u||x‘!"- former husband follow-
ing administration to him of food prepared by the prisoner,
is evidence to show intent as regards the charge of arsenieal
|'Hi\"llill‘_' of a second hushand on evidence of arsenical !uliv
oning of the latter, and of similar preparation of food by the
prisoner, and her attendance on her husband during his ill-
ness. (1 Canadian Criminal Cases, page 1), and the author-
ities there cited, and ]»;ll'lil'll];!l'l.\' the leading ease of Makin
ve The Attorney General of New South Wales, 1894, Law
Reports, 1894, page 57, in which the following decision was
given:

“Evidence I.-ntling to show that the aceused had been
guilty of eriminal acts other than those covered by the indiet-
ment is not admissible unless upon the issue whether the acts
charged against the acensed were designed or aceidental, or
unless to rebut a defenee otherwise open to him. Where

prisoners had been convieted of the wilful murder of an
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the United States: also the new feature of the introduetion

in 1801 of three designs of mattress, to be bid for at one
price, and to be selected by the engineer in charge which
opened the door to the commission of the frauds complained
of

Twiges and
of Mr. Agnew, and the coming in contact of Mr. Charles P.

Goodvear, of Brunswick, Georgia, with Carter and the ac-

The narration now of the '.y'v‘l"M nee of Mr,

cused, and the manner in which the eontracts of 22nd Oecto

ber, 1802, called the big eontracts, were let ont, and an ex-
amination of the progressive growth of Carter’s wealth are
of a nature to throw more light on the designs of the aceused
and of Carter, and consequently upon the whole case,

A. J. Twi

the objeet of bidding for the contract for the work to be done

res states that in 1891 he went to Savannah with

on the River Savannah at Angusta, which contract was let

out to aceused Gaynor on September 9th, 1891, and that he

met acensed Gaynor who offered him $500 and to take from

bim all the stone (Twiggs owned a quarry) if he would not
bid for this work, which proposal Twiggs ac epted.  Then
accused Gaynor had not filed his bid. e got the specifica-
tions in the presence of Twiges, and commenced preparing
his tender. Noticing the high g-l'iw- inseribed In»\ acensed
Gaynor, Twiggs asked him if he did not fear some other
bidder might file some lower hid. Gavnor answered ** No
r“}\r!-ww.‘\i‘m'!s‘ to bid.™ 1 \‘i‘,‘_’~¥).l’liIIH‘H?iwIIv‘]’I\.UIH'

ad heard that one Mr. Denning, of Augusta, intended to

To that acensed Gaynor replied “ 1 will find
m"_‘ _u: 'il'!?ilr__' a letten ]u--_‘.‘\« il O a messenger, \\Ilw iHl
wediately brought an answer, and Gaynor having read it
said ** No, there is no other bi I: we are all right.,”  Aecnsed

Giaynor got the contract at the very high price he had men

The same Mr. Twiggs savs that in 1893 some new work

to be made near Augusta was advertised to be let out by con-

tract.  He went to Savannali to bid for that work. Fdward

Gaynor went to him and offered him with insistance, $1.000







48

gs had to get his fascines from

evervthing together, Twi

$1X to twenty-five iles down the river, and haul then up by
teamboat.  All the faseines made had to be re-ma and
l‘n'hil\g but the bare poles use wl, and the brush was thrown
away, Twiges then went to Savannah where similar work

waus being carried on under the big contract of October 22nd,
1892, by the accused, to ascertain the manner in which the
fascines were made,  Ile got a row-boat and went where the
fascines were used, and the lighter eame down the river

loaded with brush and in that were some faseines made of

weeds and yellow flowers in them,  They were brush, pine

duck and vines., The fuscines were not fastened there as he

was himself IH"HIHI to do, e had to fasten down his
with stakes six feet long and three inches in diameter, whilst
in Savannali the accused were only required to fasten them
down with pins 18 inches long, and 114 inches in diameter,
and it must be remembered that this was under the same

l".“ cations

The Inspector required Twiggs to drive down his pins sis
feet in the eround, notwithstanding the diffienlty of driving
them by hand, the damage to the pins, and the leneth of time
required, and Carter suggested to him to get a pile driver,

vs that hardships were put on him by Inspe

onant under the direet instruetions of Carter, and condi
tions of construction were exacted from him which were not
in the specifications; nor in the contract, He was required
to use a chain choker to compress his fascines the Gavnor
were allowed to use a rope choker, Twiggs declares that on
account of all sorts of difficulties put in his way by Carter,
he was unable to complete his work in the time stipulated in
his contract, and that Carter had it 1"'ll||"'“‘| at hi
(Twiggs") expense, at exorbitant and unjust prices, paving

as much as $1.50 per cubie yard for stone that he himself

could have supplied from his own quarry at 75 cents,
Twiges lost four thousand dollars on his small eontraet.

Thomas J. Agnew savs that in September 1894 he went

to the office of Captain Carter, that he met the head clerk

Den(
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hun compern ation according to the d 1 obt ed, the de ]uh
to be veritied by Carter In Nov r, 12, Goodyear
to Savannah h hi Mre. W K to
Curter, o lo &n inee e rl g G
ld him that he | not 1 wed the dey required | (
\et, namely 22 or 23 feet, and asked him to have an inter
16 ith li (art e ed to G |
n engineer he had been I e 1 0 outer
bar of Drunswick, Ge ot ST nder
vmendation 1 1 1 ( Wl ha bar fo
1 compensation of 2,718,000, that is, an estimate for th
amount.  ** 1l d that h ognized the faet that so ( (
long as [ contimued 1 win the bar Vot oth ¢
nrsuing, the i 1 ( ¢ peoj f I D
k would not Suppor m effort to obtain e contra
( f1 ( ( 1 i he re
hat I had : v £ llssns
\\ y ] } .
cured f ( | | | f D | 1
s 0f the endation $2. 715,000 b
1on of t t ( 1ee( { | (
influen not onlv of tl WO I Savannal, bu |
fluer ot ( I } | i
| I mintd ) ( i Y ) )
t the nti fon ( it Clo { ) ;
I hat if 1 mld ! e method (
{1 bisa 1
( f D ( !
. | I
Washington, and do what 1 ild I re the p Y (
| islation. that he mld p 1 reimburseme
i | [ had spe to t tine 1 the outer 1 : !
f Drun icl 1 o1 ] e TS | 1 !
Washin vl that h mld procure pavment of one ['he
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Under

upon at one ]rl‘il't', which was $3.80 per cubie y ard.
that is to

Garter called for the third desig
contractors '-.\ its

this contract

sav, the one most sdvantageous to the

construetion, and by the material which composed it,
States, It is under

t! most detrimental to the United
this eontract that the construction of the multiple mats was
begun, and that the sinking separately of each mattress
was discontinued, a system greatly to the benefit of the con-
tors and greatly injurious to the United States,

What has been said above concerning the exeention of
the work under the 1896 contracts ;Ill]llil‘- to this 1892 con-

i

tract, and I refer to the résumdé already made of the evidence
of Mr. Cooper and Captain Gillette,

In the Cumberland Sound contract of the 16th September,
1802, let to Edward II. Gaynor, the specifications were the
saine in regard to the three designs of mattress at the option
of the engineer in charge, and to be bid at one price, which
The third design was adopted

was $4.20 per cubic yard.

also by Carter in this contract.
Captain Gillette was of the opinion that there was ten

per cent. more brush material in the second design than in

the third, and that the specifications for the second design

called for more particular
wonld, for the reqsons stated, be at least twenty-five per cent.
very much more

ity of construction, so that it

The first design was also

mor Mw'l‘\A
It had, in addition, a raft of 12 inch

costly than the third.
logs, which Captain Gillette says would cost the contractor
about 40 cents per square vard., Assistant Engineer Cooper
cerroborates Captain Gillette on this matter.

The evidence of Captain Gillette and of Mr. Gooper in
reference to the 1896 contracts and the fraudulent construe-
tion of the mattresses apply exactly to the 1802 contracts,
and it is not necessary to repeat them.

It was part of Captain Carter’s duty, as disbursing officer,
to approve all legitimate claims arising out of the execution
of the different contracts let out to the accused, and pay
To effect the payment of claims he would

these claims.
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for work of a proceeding 1

I le i
batches, one bateh of th l

at Savannah, and the ;.ynu-.‘.‘» went for the ent of ex
penses in carrving on the work, and for ( 1 arie
and the other bateh was sent to New Yor nd de

tl to the eredit of one of the contractors, d the pr
ceeds divided as profits between the partner NMr, E. 1
Johnson, the expert accountant and bank « ni
eparated the cheques supposed to have gone t o

i the work at S nal (

to have repre sented tl profits of the enterp 11
prepared a table, Exhibit 319, showing 32 su d mont
divi 3 of profits, on the assumption that the

divided by thirds, and the result

trative and instruetive, I'he thirty

this Exhibit 319 presume to show the reception cheq

1 New York by one of the ie pavien hin
of the —l\['iwr\nl ~]m!'- lue to the other contracto

ment of a similar share to a third party unknown, the keep
m for himself the '[-.\“.mw, | 1" 1
into his |-\y'}.4|!\]4 r by Carter of | 1
of the assumed profits and th ( I
on or about the dates of the pavments by him of t on

tractors claims, and the division by the contractors of the

funds received

It was noticed by Mr. Johnson that on many oceasions

the unknown appeared to receive sometimes $75, nd some

times £150 more th n the t )y ACCS !_.\HI it was ’vv\!\“‘ rhat
when this ocenrred, Carter was in New York at the time
of the division. When $150 were added to the supposed
third of the unknown, this fact was explained by the presence
of Carter in New York after two suncecessive divisions. This

peculiarity is to be noticed because the payment of $75 was
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always omitted when Carter was not in New York at the
time of the division. Some of the divisions of the cheques
received in New York by the accused as representing the
supposed profits show that these cheques were exaetly divided
into three, and that Carter received the same day exactly
a sum corresponding to one-thivd. By division 9, for ex-
ample, it is shown that a deposit was made to the eredit of
William T. Gaynor, in the American Exchange National
Bank, of a cheque for $39,075, being the cheque of Carter
of August 3rd, 1893,  On August Tth, Carter was in New
York. $39,075 less the $75, divided into three, makes
three parts of $13,000 each. On the same day, Tth August,
1593, William T. Gaynor withdrew from the bank exactly
$13,075 by cheque.  Two days after this withdrawal of
$13,075 there is a -}v[uhil with Reed & Flage, Drokers, in
currency, of $13,000 and a cheque for $390, in all $13,390.
This rl("m-il was invested |>_\‘ Reed and ]"|:|u:; in ten Dela-
ware and IHudson bonds at a eost price of $12,825, and the
difference between $13,390 and this latter sum of $12,825
was returned by Reid and Flagg by cheque for $565, dated
August 10th, 1893, in favor of R. F. Westcott, or O. M.
Carter,

I may state here that Carter had a power of attorney from
his father in-law, Mr. Westeott, who was frequently travel-
ling abroad, and that investments were often made by Carter
in the name of Mr. Westeott, but Mr. Westcott has testified
that those investments were made by Carter with his own
money and for his own benefit, and that the securities bought
were his (Carter’s) absolute property.

Anyhow, this cheque of Reed and Flagg for $565 was
deposited on the 11th Aungust, by Carter, to his own eredit.
It is in evidence that on September 1st, 18933 March 2nd,
October Sth, 1806, and March 6th, 1897, Carter collected
the uterest on these same Delaware and Hudson bonds.
Besides that, these identical ten Delaware and Hudson bonds
are enumerated in Carter’s final receipt of securities to West-
cott on Oectober 20th, 1897, showing conelunsively that they

were his property.
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The second division of January 3ed, 1503, Exhibit 319,
is the first supposed division under the hig contracts of 1802
The amount to be divided into thy parts i le to appear
to have been $3%,700.12, which by thirds makes $12.900
It is proven that on January 3rd, 1803, Carter deposited

to his eredit with the Union Trust Company, and with Van
de Venter, broker, £12,900,
Division 7 of June Hth, 1803

to be divided in three was §3

$12.500, and the evidence makes ont that om

June 6th, 1593, there is ‘]w‘,un—"‘ \ |
aoain in the name of . F. Westeott, an amount of £12,500

in curreney, invested in ten Mil ikee, Lake She |
Western bonds, on which Carter is shown to have od
the coupons, and which bonds are included in Carter’s final
recept to Westeott of October 20th, 1807, and Kelloge and
Rose, the attornevs for Carter, received the eheque for the
coupons on these identical honds November 14th, 1900, o
there can be no doubt as to Carter’s ownership of these bon ls

Now as another illustration let us take division 27, of
June Tth 1895. The amounts supposed to be avail nw
division in the hands of acensed Gaynor was $56,: 1, of
which one third is $18,743.81. On June Tth Gaw 1881103

his cheques in favour of Greene for
favour of an unkown party for $18,818.81 which is $18,
743.81, and 875.  Carter was in New York tl |
the same date there was de ]lﬂ-‘Ht‘) to the acconnt of . F
\\‘xdv'nH. \\I!h l\'u‘»] .A!w1 ||
which was invested in securities on which Carter drew the
interest .and which are included in Carter’s final receipt of
October 29th 1897, to Westeott. The differenc hetween

(Carter’s ~V||-\-<--u| share (818.818.81) and  the nnonnt

ao, Brokers, currene

fient

invested ($9.500) mav be accounted for by an
following the presumed subsequent division of the next
month, number 28, for a larger amount than the one supposed

to have been then received.




56

Let us now examine the supposed division of July 11th
1893, number 8. The amount to be divided then was
$108,000, one third of which is $36,000 and there was issued
on that day by accused Greene a cheque in favour of an
unknown party for $36,075. Carter was in New York that
day, and on this same 11th July there is deposited in the
name of Westeott, with Reed and Flagg, currency $34,500,
The securities bought with this money are traced into
Carter’s receipt to Westeott of October 29th 1897, and Carter
is shown to have collected the interest on these same secu-
rities,

The last supposed division, that is, that of July 6th 1897,
number 32, of the cheques mentioned in this complaint,
aggregating $575,749.90 (to wit $345,000 for Cumberland
Sound and $230,749.90 for Savannah Harbour, for the work
supposed to have ‘been done from December 1896 to July
1897) no monthly payments having been made, beeause no
appropriation had been made by Congress for this work, does
not show any cheques issued that day in favour of the
unknown, ‘or any investment by Carter at this corresponding
date. The amount available for division according to the
theory of Johnson, deduction being made of the advanees for
carrying on the work which had to be returned, was $380,-
075, of which sum a third is $126,691.67. The two cheques
were deposited by Greene to his account, and ‘he paid over
his third to Gaynor but apparently kept two thirds for him-
self, which was unusual, Carter’s intervest in this division, if
he was entitled to a share, ‘would have amounted with his
advance of $50,000 to $176,766.67. On July Sth Greene
buys 150 United States five per ‘cent. bonds at a cost of
$172,500 a portion of which bonds was sold on August 6th
for $22,700 and immediately a cheque was sent by Greene
to Weste tt for $21,000 which was returned to him for ac-
count of Carter on monies advanced by Westeott to Greene
at Carter’s request. Greene was then paying the indebted-
ness of Carter.

Amongst the other divi

ions as shown by Mr. Johnson in

his table, there are many which show an exact division into
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thirds, and a receipt by Carter of a IR S g, |y
one third at the exaet date of the division, and investiment
on his behalf,

From the review of this latter
manifest that Carter and the aeen intents ane

motives: that they were really i for the exeeu

Savannah; that

tion of Government work in the di

their common design was to seeur nlent deviees all

the contracts let out in the distriet, at exorbitant prices,

which contracts were frandulently exeeuted by acensed witl
the knowledge, permission and help of Carter, e
ment for his lnvr,\»\,‘\ of the duties of his othie s a shar

in the profits, which he received as is fully established by
the evidence of Mr. Johnson, who [wru'.w] the divisions of
for Carter to about $722.528,02,

monthly profits, ageregating
and by Mr. Westeott w

by Carter of seenrities and property worth $3570,801,85

10 |r!'--\wl the surprising owne rshiip

Besides, the faet of a "v-'\-]-iv'm-\ having «

aceused and Carter, is only mildly denied, the defenee taking
the |u~\i!iwx| that no erime other, than conspiracy to defrand

is shown by the evidence, arguing that the prosecution has in

the past so interpreted the evidence itself, and that it was
not I'I‘JI\I'H:\l\‘n- at present to construe the faets proven as
constituting other crimes than conspiracy. The defence has

(Mr. Rose) who

had been counsel for the aceused and for Carter, in the United

even tried to have one of their witnes

States, so declare by such questions as the following:
Q.—Now vou are familiar with all the facts of this case?
\ 'I-HI\‘I'.WI»'_\. ]‘I'Hlll an :H‘l{lmill‘.‘nl" with them I‘l-l' ( i',“llf

vears,

Q.—Under the laws of the United States, if the aceused
can be charged with anv erime, what erime wonld it he?

This question was objected to on the ground that it was
not the province of the witness to make deduetion from the
facts, and the objection was maintained. In arguing it, Mr,

Tascherean said: Mr. Tascherean K. C': I have a right to

prove under the Treaty that the facts charged here do not

constitute an extradition crime, but constitute something else




not an extradition erime., . ... [ am showing by a man who
knows what these offences in the United States constitute.
Some facts have heen proven, The United States have been
at this case quite a number of vears, When Gaynor and
Greene were in the States it was always considered as a con-
spiracy to defraud, and presenting false claims, and indiet-
ments were brought against them by the Grand Jury for
those offences. It is admitted by evervone that these erimes

do not come within the Treatv.  Now, to bring them within

the Treaty what do they do? They take the same facts and |
the same evidence, and eall it something else,” q

Mr. MacMaster K. C': * The Privy Couneil say vou |
can do that.” l

Mr. Taschercaun K. ('.: ** The Privy Council never said | ;
any thing of the kind. They said, having brought that charge, t
that does not close the door to any other charge, but you hring e
the same evidenee on these charges which vou found in the '
States, and now to bring them within the Treaty vou eall it .
something else,  Now., T have the rieht to hring on a United ¢
States lawyer to show that these facts in the United States 1
contitute the erime of eonspiraey to defrand and presenting ;:
false elaims, and that is not within the Treaty. To use !
the terms of the Aet, this is not an extradition erime,” ;].

On page 28, the following question is put to Mr, Rose: “

“Q.—Will you state Mr. Rose, what erime, if any, is
ghown by the evidence for the prosecution produced in this 5
case, and taken before Commissioner Shields ? (“,

On page 30 this question: \

Q.—Will you state what offence is digelosed by the evidence "
of the prosecution taken before Commissioner Shields, and :‘
imported into this ease, under the foderal laws of the [Tnited lfi.‘
.\'I;Ilt'\f”. .......

Mr. Tascherean K. €'.: “Supposing there would be a pro- 4
vision in the United States statutes to the effeet that all these -
offences would only amount to conspiracy to defrand, and ol
nothing else, surely we have a right to point that out to your }:"
honour.” Y

an
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So, from the evidenee, and thes tements, there ean be

no doubt whatever, that the allegation of conspiracy is over
whelmingly proven.  Desides it is to be noted that the facts
|

verted and that the

proven l',\ the }'l"'ﬂ't'll\iull are not contr
accused are fugitives from justice which in itself is a sus-
]xi('inn~ cireumstance,

Now let us sce what effeet this evidenee has as to the erime

specifically charged against the accused.

We have seen that the objeci ol I spirac Wis e
fraudulent obtaining at exorbitant prices. of eontract
work to be done in distrier of Savannah, wit lew 1o
frandulently  exec v these racts b
the material and labour contracted for, and by of fran
dulent and false elaims presented to and approved by Cap
tain Carter, Hn‘\n}‘\ obtaining the monevs of the United
States,

Carter was arrested, and arged in the United States

with having conspired with the a d and other p

to defrand the United States in the manner and forn
in the information in this case, under Seetion 5435, and with
“eaused to be made eertain false and frandulent
elaims against the United States, and in favor of The Atlan

having

tic Contracting Company, a corporation, knowing the sanmu
to be false and fraudulent, to wit, the elaims for the pay

ment of $230,749.90 and for $345,000 in July, 1597, which
which said false and frandulent elaims the said Captain
Carter caused to be made by knowingly Il riitting the said
Atlantie Contracting Company, which had pre vionsly entered
into contracts dated October Sth, 1896, to furnish the Un ted
States certain mattress s, stone and other mat rial of ~:n-~i

o works in said river

fied kinds and qualities for construe
and harbor district, to furnish and put into said works, mat

ior to,

tresses, stone and other material different from, infe
cheaper, and of less value to the United States, than thos
contracted for, and by receiving and aceepting, and paying
for the same as of the kinds and qualities contracted for,
and by falsely certifying to the correctness of said vouchers,
well knowing that the mattresses, stone and other material
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charged for in said vouchers, as having been furnished, had
not in fact been furnished, each of the said elaims having
been made in or about the month named in the above de-
seription of the voucher relating to it.

This was in contravention of Sections 5438 and 5440
of the Revised Statutes of the United States, which are as
follows:

AbiSt  Every person who makes, or causes to be made,
or presents or causes to be presented, for payment or ap-
proval, to or by any person or officer in the civil, military,
or naval service of the United States any claim upon or
against the Government of the United States, or any depai-

ient or officer thereof knowing such elaims to be  false,
fictitious or fraudulent, or who for the purpose of obtaining
or aiding to obtain the payment or approval of such claim,
IHH!\‘". 8¢S, or causes to he |Il:lll(' or II\(NI, any l'il]\l‘ lll“
receipt, voucher, roll, aceount elaim, certificate, affidavit, or
deposition, knowing the same to contain any fraudulent or
fictitious statement or entry, or who enters into any agree-
ment, combination, or conspiracy to defraud the Government
of the United States, or any department or officer thereof,
by obtaining or aiding to obtain the payment or allowance

f any false or frandulent claim, or who, having charge,
possession, custody or control of any money or other publie
property, used or to be nsed in the military or naval service,
who with intent to defrand the United States, or wilfully
to conceal such money or cther property, delivers or causes
to be delivered to any other person having authority to
receive the same, any amount of such money or property
less than that for which he received a certificate or took a
receipt, and every person authorized to make or deliver
any certificate, voucher, receipt, or other paper certifying the
receipt of arms, ammunition, provisions, elothing, or other
property so used or to be used, who makes or delivers the same

to any other person without a full knowledge of the truth
of the facts stated therein, and with intent to defraud the
United States, and every person who knowingly purchases,

ac

or
ha
th:
e
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or receives in pledge for any obligation or indebtedness
from any soldier, officer, sailor, or other person called into
or employed in the military or naval service, any arms,

equipments, ammunition, clothes, wmilitary stores, or other

Ivu]"il- propu l'll\, such soldic r, si

or other person

not having the lawful right to ple 11 the same, every
person so offending in any of the matters set forth in this

section shall be 11 \1-1'i«u|u‘~1 at hard labor for not less thon

one nor more than five years, or fined not less than one
thousand nor more than five thonsand dollars”
Section 5440 is as follows: “ If two or more persons con

\]ril‘l' either to commit any offence  against  the [United
States, or to defraud the United States in any manner or
for any purpose, and one or more of such parties do any act
to effeet the ul'_il't‘l of the t‘“l|~)'il',|4“\, all the parties to such
conspiracy shall be liable to a penalty of not less than one
thousand dollars and not more than ten thousand dollars and
to imprisonment not more than two years.”

Carter was also charged with embezzling the aforesaid
230,749.90 and

£5,000 under section 5488
of the Revised Statutes of the United States, which is as
follows: ’

5488 : ¢ Every disbursing officer of the United States who
deposits any publie money intrusted to him in any place,
or in anv manner, except as anthorized by law, or converts
to his own use in any way whatever or loans with or without
interest, or for any purpose not preseribed by law, with-
draws from the Treasurer or any A

stant  Treasurer,
or any authorized depositary, or for any purpose no!
preseribed by law transfers or applies any portion

the public money entrusted to him, is, in every such
act, deemed guilty of an embezzlement of the moneys
80 nl(-|m~ilw|. converted, loaned, withdrawn, transferred
or applied, and shall be punished by imprisonment with
hard labor for a term not less than one vear, nor more

than ten years, or by a fine of not more than the amount
embezzled, or less than one thousand dollars, or by both
such fine and imprisonment.”
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Government of the United States,

the following terms:

(a) Actually commits it; or

(1) Does or omits an act for the purpose of aiding any

wrson to commit the offence; or

(¢) Abets any person in commission of the

() Counsels or procures anv  person

offence.

ente any unlawdful purpose, and to assist each other therein,,
each of them is a party to every offence committed by any
one of I]u'w ill Y]u- |vl'1l-~'4'llﬂul| ur ~ll"11 common purpose,
the commission of \‘]Ii"ll HY“ nee Was,
]w't‘ll ]\III'\\II 1o ’n- a [Il'u]v.’l's]i' consequence uf l]lv ]n'n\wafion
of sneh common purpose,  This is the application of the

legal maxim (hlf facit per alium facit per se.

Carter was found guilty or these three charges as laid.

The Supreme Court of the United States, before which
the case was carried, on a writ of habeas corpus, declared
that the conviction of conspiracy and of causing to bhe pre-
sented false and fraudulent elaims, was convietion of frand.
(Carter vs. MeClanghry, Supreme Court of United States,
1901.)  And I have no doubt that under our law if a publie
officer occupving under the Government
oftice corvesponding to  that held by
would conspire with
contractors for public works to defrand the Government of
Canada in the manner that Carter did, and would have pre-
sented to him for approval and pavment false and frandulent
claims, and would approve and pay the same, he would be
guilty of frand and breach of trost, and liable to be prose
cuted under seetion 135 of our Criminal Code, and committed
for trial upon such evidence as is adduced before me here.

It is, besides, determined by our law
wonld have participated in his offence w
proseented as prineipals (the distinetion between prinecipals
”'\'] ;“'"l“\"l'i" ]l.(\'i'l" l'l""l JI"'li‘!l‘ “’ Zl“‘l llli‘ Iv\ \i[“]“'

of section 61 of the Criminal Code of 1802

61.—Every one is a party to and guilty of an offence

2.—If several persons form a common intention to prose-

car

an
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In fact, the two prisoners arc accused before me with
having participated in the frand committed by Carter, by
officer and agent of the United States, frandulent claims
jointly eansing to he made and presented to said Carter, an

officer and agent of the United States, frandulent  elaims

against the Government of the United States for approval
and payment to the amonnt of $575,740.00, knowing the
same to be frandulent and false

”:l\t‘ I|u' :tl't'll»i"] ]hll'(i“”hl"'l in th ~,u.-m« off

fenees ol
fraud committed by Carter in the manner provided by See
tion 617 To participate is the aet or state of sharing in
common with others (Webster's Dictionary)

|'.ll'!i<'i§r:|l<-1 To take |4[|“\} shares and proportions—to

share or divide (Bouvier’s Law Dietionary).

In law, by the faet of conspiring, the acts of one to effect
and obtain the common design become the acts of all, for
which all are liable.  The frand committed by Carter by
transferring liis loyal services from the Government of the
United States, to his co-conspirators, and approving and pay
illg o them frandulent elaims, was ]w-l‘[u-']';lhn| to effeet the
n.'ijm'l of the 1'nl|~]li|'.n"\. His fraud has become the frand
of all, and in the commission of said fraud, he had been
aided and abetted by the aeeused, and has bheen connselled
and procured by acensed to commit it

In Taschereau’s Criminal Code, under section 61, the fol-
lowing authorities arc eited:

“The procurement (to commit an offence) may be direet,
by hire, counsel, command, or eonspiracy.” 2 Tawkins,
ch. 29, s. 16.

“There is participation in the offence committed by one,
il several persons combine for an unlawful purpose to be
carried into effect by nunlawful means.

There must also be a participation in the act, for although
a man be present whilst a felony is committed, if he take no
part in it, and does not act in concert with those who com-
mitted it, he will not be a principal in the second degree
merely because he did not endeavour to prevent the felony




64

or apprehend the felon.” 1 Hale 439, Tascherean’s Code.
“So a }n;ll‘livi]»nlin]l, the result of a concerted 4](*~iun to
commit a specifie offence is sufficient to constitute a prineipal
in the second t]<'j_"!‘('(’."
Taschereau’s Code, pages ! 1
“ 8o likewise, if several persons combined for an unlaw-
ful purpose to be carried into effeet by unlawful means.
Tascherean’s Code, page 33, citing Foster 351-352,
“ An accessory before the faet iz he who being absent at

the time of the felony committed doth yet procure, counsel,
felony.”™ 1 Hale 615.

“Conspiracy is solicitation, and something more,” 1

command, or abet another to commit ¢
Bighop Criminal Law, see T67-762,

‘ Participation simply means being accessory before the
fact.” Archbold, 284-285, 22nd edition.

*1.—(A.) An aider and abettor may be tried as a prin-
cipal.

(B). The evidence iz sueh a ease must show a common
eriminal intent with the prineipal and an actual or construe-
tive participation in the commission of the offence.”

Reging vs Graham, 2 Canadian Criminal Cases, 388,
Ouimet, J.

These authorities, and section 61 eited, make it evident
that the acensed by their corrupt agreement with Carter,
beeame parties to all the acts done by him (Carter) in order
to effeet the objeet of the conspiracy, and which are punish:
able, and conspiracy being solicitation and procurement, be
sides section 61, paragraph 2 of seetion 62 also make the com
spirators parties to the offences committed by one of their
number,

Now, is fraud an extraditable erime?

Extradition takes place for the fraud committed by the
different persons mentioned in clause 4 of the Treaty, which
is in these terms:

Seetion 4.— Frand by a bailee, banker, agent, factor
trustee, or director, or member, or officer of any company,

made eriminal by the laws of both countries.”
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Carter was an agent and trustee of the United States. By
his appointment he had authority to act and bind his princi-
pal, the Government of the United States, and by seetion
1153 of the Revised Statutes of the United States, which
is proven, the duties are imposed upon an engincer engaged
as he was, about the construetion of any public work, 1o
A“»lblll'ﬂ' moneys :lp]v[il‘:ll'h' to the same, ete, It formed
part of his duties to pay over to contractors th moneys
entrusted to him by the Government of the United States

for this object, and any fraud committed by him in h
official capacity was fraud by an agent and trustee.

But is the frand and breach of trust commitied by Carter
punishable by the laws of both countries, a condition which
i required by seetion 4 of the Treaty, to make it extradit
able ?

We have seen that such a frand and breach of trust
would be punished in Canada by seetion 135 of our Criminal
("N!". l? \\ul]f-l ;l|~u. i’ SCCIS, he III“ l"_im'! «l?‘ <'I'i!ui'\.l|
prosecution under the common law.  The following
authorities show this:

“Fraud: To be the objeet

f eriminal prosecution must
be of that kind which is in its nature ealenlated to defrand
numbers, as false wights, or measures, false tokens, or where
there is a conspiracy,” per Lord Mansfield, R. vs Wheatley,
2 Bur. 1125. Taschereau’s Code, Sect. 305, Note.

Russell on Crimes, under the eaption, “Cheats and
Frauds at Common Taw,” we read: “ Those cheats which
are levelled against the public justice of the Kingdom are
indietable at ecommon law.”

Russell on Crimes, p. 454 (6th Ed., Vol, 2).

Aid under the same head, he savs: “ Tn some cases, the
rendering of false aceonunts and frand practised hy persons
in official sitnations, have been deemed so affecting the
public as to be indictable, thus where two persons were in-
dicted for enabling persons to pass their acconnts with the
pay office, in such a way as to enable them to defrand the
Government, and it was objected that it was only a private

5
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watter of account, and not indictable, the Court held other-

wise, as it related to the public revenue,  And instances

appear in the books of indictments against overseers of the
poor for vefusing to account, and for rendering false
accounts.”

1 Russel on Crimes, p. 422,

2 \\-'mll'.\t'h. "l'ilnilull l,:l\\'. [’. Ull.

3 Chitty Criminal Law, p. 701, z

In 2 Russell on Crimes, 457-458, Mr. Russell cites a

where two persons were jointly indicted for corruptly bar
gaining and selling to a third person a lot of wine under
certain false representations, and Mr., Russell says, at page
162, “ Upon this case considerable doubts were entertained,
but it seems that ultimately judgment was given for the
Crown, and that the trne ground of such judgment was
that it was a case of conspiracy.” Sece also 2 East P.C., chap.
18, sec. 2 and 6, pp. 817, 823-4.

“Where two agree to carry it (a 1‘u||\]»i|‘;|1"\") into effect,
the very plot is an aet itself, and the act of each of the
parties, promise against promise, actus contra actum, cap
able of being enforeed if lawful, is [»Hni~|l;x|r]r if for a
criminal objeet, or for the use of eriminal means.”

Archbold Cr. P. and P., 22nd Ed., page 1209, Willes J.
in Muleahy vs. R, Law Reports, 3 1LL. 306-317.  Bishop
('r. Prae., see. 205, 200,

Mr. Arvchbold savs: “ Many of the decisions that a con-
piracy to cheat or defraud is indietable turn on facts which
proved that the eheat or fraud was itself indietable at eom
won law or by statute,”

Archbold Cr. P. and P, p. 1211,

“ And if the parties conspire to obtain money by false

pretences of existing facts it seems to be no objection to

the indictment for conspiracy that the money was to be
obtained through the medinm of a contract.” Arch. Cr.,
)’, and P,, p. 1211,

In the United States, the offences committed l-.\' Carter
were punished by provisions of the Federal statutory law,
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and could not be otherwise, as under the laws of the United
States, they were not crimes at common law.  Besides,
there is mot in the Federal law any offence specificially
known by the name of fraud. Carter was proseeuted for
conspiracy to defraud, and causing false and fraudulent
claims to be made for his approval and pavment under see
tions 5438 and 5440 which have been alrendy eited.

The Supreme Court of the United States, the hichest
|:-n|.\ o i]llt‘l'['l'rl the law in that « untry, in the eas
Carter vs, MeClaughry, on a writ of habeas ¢ pus for the
release of Captain Carter, p. 23 of the report of this case,
has declared that convietion on charges of conspiraey by
Carter to defraud the United States, and of cansing false and
fraudulent elaims to be made for approval and payment by
him, was convietion of “ fraud.” This opinion shows that
fraud is punished as such by the laws of the United States.

The fraud committed by Carter being made eriminal by
the laws of both countries, a condition exacted by seetion 4
of the Treaty, it follows that the frand of Carter constitutes
an extradition erime,

It is true that the erime of frand and breach of trust so
('thl'\i!hwl |"\ Carter :l.w\ not hear the ~'1-lv'i'\“w‘ name -rr
fraud, under the law of the United States applicable to it,
as it does under our law, but there is absolute identity in
substance between the offence of frand by a public officer
under our law, and the offence put to the charge of Carter
and punished as frand by the laws of the United States, as
declared by the Supreme Court of the United States, and
the same evidence is required in support in both instances.
Tt is not the name of the offence that iz punished, it is the

overt act that is made eriminal, the transaction itself

”Il~ l‘l':l-un;!l‘h J“] ]»|'H<-Yi«'f,“\ ]u'i'wirnln ll:l- bieen vlml"n"']
by the Supreme Court of the United States in the ease of
Wright vs. TTenkel, 190, U.S, [58].

“ Absolute identity is mnot required. The  essential
character of the transaction is the same, and made eriminal
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I',\ both statutes (The English and the United States
statutes ),

To like effeet was the decision of the (‘)lll'l‘]l~~ Beneh
Division in Bellencontre’s case (1801) under the 1 reaty with
France under a similar elavse providing for extradition for
fraud by a bailee, banker, agent, factor, or trustee.

The French warrant l'|\.ll‘:<'<] the defendant, a _\lvl.ll'.\,
with having embezzled or misappropriated to the injury of
a certain person named, a certain specified sum of money
delivered to ||]H!‘ in his 4'.\|'.|"|I_\ of .\.'»l;lx'_\} There were a
number of such transactions charged in the warrant,

In tha warrant issued by the English magistrate, the
is stated that the defendant is acensed of the com

mission of the erime of Fraud by a bailee within the juris-
dicetion of the Freneh R jr'IMi“.

The final commitment of the Magistrate was for the erimes
of “ Fraud by a bailee and frauds as an agent” within the
jurisdiction of the French Republie.

In re Bellencontre, 2 Law Reports, Q.B. (1801), p. 122,
In that case the portion of the French statute held applicable
was as follows:

“Whoever shall have embezzled or misappropriated to
the injury of the owner, possessors, or holders, any effects,
money, ete,, \'\Ili\‘ll shall have been delivered to ]lill] HM\ ill
right of hire or deposit . . . . upon the condition
S to employ them for a specific purpose, will be
[llllli»lu'll.”

The English statute applicable was as follows (p.126):

“Whoever being T T attorney or agent and
being intrusted . . . . with the property of any other

person for safe enstody shall, with intent to defraud
in any manner convert or appropriate the same or any part
thereof to or for his own use or benefit, or the use or benefit
of any person other than the person by whom he was so
entrusted, shall be gnilty of a misdemeanor, ete.”

It was held that these statutes came within the class of
“Fraud by a bailee or agent” and the commitment was

sustained.
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And the Court held (p. 136) in that case, that although
the English statutes did not provide for the punishment of
I-:|i|1-<'~_ as -llt'l.‘. lll:l( \\hl re I|n‘ evide nee showe d l'l'.llhf I»‘\ a
bailee, who was also an agent, it was sufficient to bhring it
within the terms of the English Statute as to misappro-

priation by attornevs or agents above quoted,

And the Court further say (p.139):
“ Embezzlement means nothing more nor less than frandu

lent misappropriation, and although it is called embezzlement
by a clerk or servant, becanse it is only in that case it is
I||:|-l<- ]ulllli»h.«l‘r under that name, vet the ']Iil"_’ ;|:~h|:|”_\'
exists in other eases than those of a elerk or servant, and
is made punishable in the case of a banker, merchant, factor,
rent l.»\ those seetions of the Aet of 1866, ¢ hich 1
have referred.”

or «

And the Court, after stating that the French statute was
much broader than the Fi
acts which the English Statute did not, say (p. 138):

rlish statnte, and punished some

“We have therefore to see whether the faefs laid before
the magistrate justified him in eoming to the conelusion that
there was a prima facie case made out of an offence against
the English law..... or what would be a erime hy English
law,”

To like effect Ex-Parte PPiot, 15 Cox's Criminal Cases
(Q.B.D.) 208,

And in the e
because there w

»of Arton, whert the diflienlty was ¢
as not only a difference in the names of the

reater,

offences in both laws, but there was also a difference in the
two versions of the Treaty (the French and English). Lord
Russel of Killowen, in rendering judgment in this case,
said:

“ Evidence of the erime of falsification of accounts aceord-
ing to Emglish law not amounting to forgery according to
that law, and within the 18th head of Art. 3 of the treaty
(English version) ; evidence also, that the erime of falsifica-
tion is a erime according to French law, ranging itself, ae-
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cording to that law, under the head of forgery and within
head 2 of Art,

is it not to be

treaty (2 rench version). Why, then,

el as an extradition erime? 1 see no

valid reason, sh law, as 1 have said, treats some acts
of falsification of accounts forgery, but does not trea 11
of them as suel. The French | on the other hand

must conclude, on the evidenee of f 1 reats such

falsification of accounts as alleged in this case as forgery,
within Art. 147 of the Code Penal. Is extradition to be

refused in respeet of acts covered by the tre ity, and grave

eriminal aceording to the law of both eountries, beean in
the particular e the falsification of accounts is not forgery
according to £ . but falls under the head acceordi

to Freneh law® ol v deeide so would be to hinder
the wor g and narrow the operation of most salutary
ilmll\.\‘»-w.‘.\ arrangements, l\ SCeHs Toome, W[\vt"r‘!’w_ that
all the conditions whieh I have mentioned have in this case

been fulfilled.  In

ny judgment these treaties ought to
ceive liberal interpretation, which means no more than that
I[uv\ should receive their true eonstruetion .\v‘('~-r“]lu;' to their
language, object, and intent. I know no head of the French
law for which an exact equivalent is to be found in the law
of E
are not translations of one another. They are different ver-

gions, but versions which on tl whole are in substantial

cland. The English and French texts of the treaty

agreement,  We are here dealing with a erime alleged to
have been committed against the law of Franee: and if we
find, as I Lold that we do, that such a eriine is a erime against
the law of both ecountries, and is, in substance, to be found in
each version of the treaty, althongh under different heads,

we are bound to give effeet to the elaim for extradition.”

+ same prineiple has been recognized by the late Judge

e in Ex-parte Seitz, 3 Can. Cr. 217.
And in re F. 11, Martin, 33 L.C.J. 253, it was held: “That

though the offences were known in the State of Minnesota

and in Canada by different names, nevertheless the same

facis constituted and the same evidenee would prove, a erime

in cach country and the name was ill‘nmh‘lid,”
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In re Regina vs Dix
charged with larceny by en

can law. Tt was held tha

by a bailee, banker ete., under scetiom l of 1 I

recny
Act, an offence within the Treaty, the acensed conld be extra
dited™,  In Reg vs Kohn (L, S 1pp. 1900, I 179) the re
quisition and original warrant was for false pretences,  The
magistrate altered the eharge in the warrant of connmitment
to frand by an agent, and lareeny as a bailee,  Aecording to
German law what the prisoner was said 1o lave

obtaining goods by false pretences, bat i I8 No
ing to English law, hut was an offence of another ki

act was the same, but it was ealled by o different nm

t'.u'lu'ulill"\. The magistrate sin M‘ chang

of the offence into the deseription under whieh the
1

was known in English law If that conld not v

dition treaties would be of no valne.  (Grantham, .

PARTICIPATION IN FRAUD.

As I have said before, under onr law the acensed wonld be
parties by their conspiracy with Carter to the offence of
frand and breach of trust committed by Carter, and punisha-
ble as principals,

Now, would they be punishable under the laws of the
United States for their ]u!'!ivi!l.l‘i- n in the frand and Lireach
of trust committed by Carter, by conspiring to defrand the
United States, and causing false and frandulent claims to
he }»1‘1‘-1'“[1"1 to him for A}']vl'-r\w\ and payment £

The offences cont H.[-|:ll|'-] by sections 5438 and 5440 are
not 4‘1'«']:”'1‘!] to be "l‘l”lli"\ 'Hw\ anr |||‘l~*|~ neanors, I“wl'
having violated them Carter was convieted of “fraud”, Mp.
Erwin for the proseention, testifies that atders and abettors,
counsellors and proenrers in misdemeanors are punishable as
prineipals in the United States.  Tn support of this affir

tion the followine anthorities and deeisions have been eited :
U. 8. vs Snvder 14 Federal Reporter 554, where it is stated

“The offence is a statutory misdemeanor and it is well set-
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[

tled that all who aid, abet, procure or advise tie ¢o nmission
risdemeanor are guilty as prineipals,”

I Russell on Crimes 9th ed., p. 1601

“And this is the rule whether the misdemeanor is ereated
by s te or by the common law”. U, S, vs Mills, 7
Peters 138,

itory  misdemeanor we

“When Congress creates

must assume that it is done with the above well settled rules

of law in view, and if so with the intent that aiders and

abettors as well as

vacetnal doers of i erinm may i pun

ished under it,  Althongh the defendant Bertham not being
postmaster was inr.\]n:l(lh of being the prineipal actor in the

commission of the erime, he mav nevertheless be held to be
n aider, procurer and abettor, and therefore in law a prin
cipal.” 7.8, vz Snvder, 14 Fed. I\'«V 554.

Mr. Rose and My, Lindsav, two experts in law. examined
by the deferce, have given on this point opinions contrary
Erwin, but no aunthorities were cited by them

I must aceept the theory of the prosecution that

purticipation by acensed in the frand ecommitted by Clarter
i= punished by the law of the United States, beeause, first,

the evidence is conflieting, and second, beeause it is ~¥|'Linv|'hw]

i*‘\ .HH]U»I';’_\'.

Seetion 10 of the Treaty savs: “ Extradition is also to take
place for participation in any of the erimes mentioned in this
convention, or in the aforesaid tenth article, ]»I'w\'~|1'l! such
participation be punighable by the laws of both countries,

[ hold that by their conspiracy, acensed have participated

in the overt acts done by Clarter in furtherance of the con

spiracy and charged as misdeme anors, namely, in his offence

of frand as agent and trustee, and as the offence of fraud by

an agent and trustee is mentioned in the Treaty and is pun-
ished by the laws of both countries, and the participation
therein is also punished by the laws of both countries, and
round f

the aceused would be liable to extradition on this ground, if

extradition by section 10 of the Treaty,

all other conditions for an extradition have been fulfilled
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there is no doubt in vy mind that he 15 oenilty of embezzle
ment according to seetion 5458 of the Revised Statutes of
the United States

The distinetion between lareen md embezzlement h

been done away with by our Criminal Code, and at present

former lareeny and embezzlement arve inelnded in the generie
term of ** theft,” \ study of the offence known as embezzle
ment, before the Code, does not convinee me that the emhx
zlement of Carter under the United States | wonld have
constituted the erime of embezzl ent ording to onr law
hefore the Code wa Pit=se N I'hen embezzlement was the un
lawful appropriation to his own nse by a servant, or clerk,
or public officer, of monev or ehattels veceived by him for
and on account of his master or emplover, .. ... It

fron | 1 I loovl | 1 y 1y {

res|i ote 1 Harr I-mbezzlement i

mn UL 1 |
possession of the owner Ist in ] 1 \n example
will illustrat I 151110 \ ¢l recel ont
pounds from a persol ( f 1 | by |

1 o1 ¢ o0 t n hi " ine it
to his own I'l 15 czzlemen I'he elerk appr

priates to i wn use twenty ponnds, whieh he take from
the till I'l lareer Harris, pace 226

I'his i not t s 1ith ( “1 'l 1 that he re
CeIve from 1 I're I t ) ) n ti
possession of Govermmen f | tedd State md b
its chengin { his mone lid not « to be still in
the legal and « ruetive 1on of the Government It
was only for ( hed in the Iv of Cartm I«
Wi he servant of the Government and the legal (

remained with the Government, for, as our eriminal

the







his own use, but converting to the nse of any person is sufh
cient.  So if a servant withont authority gives away to an
other person the property of his master, he is cuilty of theft.

“ An unauthorized gift by the servant of his master's
goods is as much a I‘c\ul\_\ as if he sold or pawned them,”
Reg. vs. White, 9 C. and P. 344, Archbold, under the
subjeet already referred to.

In the present case, thongh there are good reasons to
presmme that Carter got his share of the money so frandn
lently given by him to aceused, whether he did or not is
momaterial for the .:’u»xnl'imliwh of his act

I'heft and embezzlement are both extradition erimes by
Seetion 3 of the Treaty, and are punished by the laws of

imd by section 10, extradition is to take

ation in these erimes, provided such partiei

n be punishable bv the laws of both eountries

The acensed, by their eonspiracy with Carter, have partici
I in the erime of embezzlement (theft, under our law)

( itted by | . and this [uu"iwhu'i-nn wonld bhe punish

ahle here nnder Seetion 61 and 62 of the Criminal Code

Embezzlement under the laws of the United States is a
statutor isdemeanour, and aiders, eounsellors, proeurers
il abettors, in misdemeanors az has been seen hefore, are

puni<hed

s principals

Besides, it seems as if the participation of the acensed
therein was direetly and specifieally punished by Section
5497, Revised Statutes of the Tnited States:

5MO7: “Every banker, broker, or other person not an
anthorized depositary of public monevs, who knowingly
receives from any dishbursing officer, or eolleetor of internal
revenne, or other agent ,,y' the TTnited .\'Hhr-, any lwll-'\iw'

monev on deposit, or hy wav of loan or accommodation,

with or without interest, or othery
loht

» than in payvment of a
agninst the United States, or who uses, transfers, eon-
verts, appropriates, or applies any portion of the publie

monev for anv purpose not preseribed hy ‘\.\\_ |y\,l every

president, cashier, teller, director, or other officer of anv
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Fhere is no good reason why this should not be done in
cxtradition « the rules that govern the
magistrate, govern the extradition commissioner I'he fact
are to be found in the evidence, and in an extradition case
the Jn e neat 1« ¢ 1 the dIC manner as near as
1 be, as if the Vi rought fore a ju ¢ of
ged witl e offenc n
Court of King Beneh | ( 1 ind that
e | 1 noAet gives pow v adimit
to bail Nee ( mal Code, 378 and 596.)
I“" ol nin h | ‘:w
( ! m
( ! ctween 1 ( 1 \
( Carter 1 ! 1o 1
[ S ( '
f 17y St S
{ . : Q
nd s
-
) ! I (
| hal Y
1 | i ( ' ( 180
’ ‘ be put
\ \1 [ st )
A in ‘ .







80

The Treaty and our Extradition Aet, Seetion 6, do not
require this pre-existing condition.  The Privy Couneil has
declared in its iml:xwm in this case, that original proseecu
tion conld be instituted in the surrendering eouni v, and
there are many decisions upon thi= point contrary to the
e tension of the defene And for the Commissioner to
have jurisdiction in an extradition matter it is not necessary
that it he proved that a requisition for surrender has been
previously made to the proper anthorities, T have decided
i mvse H' M MAav cases, .HHI ’.H- |.\ ill Vhw I“'Il'!l.’ case, \\)ll re
the same objection was raised.

I see no good reason why 1 shonld change my opinion npon
this point,

In re Hoke, 15 R.L, p. 99 Q.B. it was decided that it is
not necessary in proceedings for o commital for extradition to
prove a demand for the fugitive from the foreign govern

ment,

The same deeision in
in re Caldwell, 5 Ont,, P.R. 217 also in re Lazier, 3 Can
adian Criminal Cases, p. 167 in re Burley, LJ., N.S., 34;
and in re Worms, 7 319, C.R. 1876,

It & proven that there are against t

1

United States indietments for eonspiracy with Carter to de
fraud the United States but this faet does not prevent th

["nited States from demanding their extradition for other
causes,

It was decided in ex parte DeBaum, M.L.R., 4 Q.B., 145,
1888, that “ the fact that an indietinent for emby ( it

has been found against the acensed in the State from which
he fled, does not prevent a demand being for his surrender
for forgery

Seetion 19 of the Extradition Aet gives to the demanding
country two months after the decigsion on the writ of habeas
corpus if one has been granted, to take steps to have the fugi

tive surrendered and conveved ont of Canada. That this

so was declared by Chief Justice Dorion in the Hoke eas
15 R.L. 105,
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cause the ul'i‘_"]ll.!l- of thes so ealle 1 di I?"‘i‘i"!h or statements
were not read over to the witnesses nor signed by them, It
scems to me that I have not to w|u|llil'l whether the originals
are or are not depositions or statements on oath in the United
1l

effect to by the tribunals of the United States, but whether

States, so as to be taken cognizance of and be given |

the doemments filed as copics of depositions or statements on
oath are such as to he received in Canada for the purposes of
this investigation. If ever they are offered to be used as
4]<'|l~~i!i'lll.~ in the United States, then 1 suppose, it will be
time for the competent authority to enquire whether t can

[ I-Q:|“_\ lone or not,

The originals of these depositions appear to have been
aken by shorthand, in a regular judicial proeeading had be

fore United States Comnissioner Shields, fo ae removal of

weensed to Georgia, in the presence of the aceused, who wer

repr ented \._\ two of the lw.willt: moln'n I's 01 the \. W \“V\‘}u

Bar, and who cross-examined the witne 88, and who made no
objection whatever to the manner in whieh the depositions
vere tuken,  This is exactly the manner in which depositions
are legally taken in preliminary investigations here, and
even in the present cas the de [HHi’iHH‘ taken before me were
taken in this manner, without objeetion on the part of th
aceused, The stenographer vho took the notes of the foreign
evidence swore that his transeript of these notes was corree
and Commissioner Shields, an officer m\.lll\iw[ to administer
iths and examine witnesses, certifies that the doenments

iled are true copies of these depositions

1

The taking of evidence in extradition eases by shorthand

lias been recognized as legal.  In ve Garbut 21 Ont. Reports,
179, 182, 183.

Neither the Treaty nor the Extradition Aet rvequires,
Wlmll:]v_ :11.4! Iiuu:' ‘|I'|n'~”i"|t~ or statements I 'A||J n ;nwn-y"r
ing to the requirements of special statutes of the foreign

countries, so as to be given legal effeet before the courts of

\uﬂim of th fore ign country, 'll.‘_\ are not i h’lw]w'-i to be

used bhefore the courts of justice of a forcign conntry, and i

']I.IT \'\:HIH

ould not be reasonable to exaet t
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