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REPORT

OF THE

SELECT COMMITTEE

O¥ THE

BOUNDARIES

BETWEEN THE PROVINCE OF ONTARIO AND THE UNORGANIZED-
TERRITORIES OF THE DOMINION,

WITH APPENDIX.

ORDER OF REFERENCE.

House or ComMoONS,
TaursDAY, 19th Feb., 1880.

Resolved,—That a Select Committee, composed of

Mr. Dawson,

“ TRobinson,
Geoffrion,
DeCosmos,
Brecken,
“ Royal,
Trow,
Mousseau,
Caron,
MecDonald (Cape Breton), and
“ Weldon,
be appointed to enquire into, and report to this House upon all matters connected
with the boundaries between the Province of Ontario and the unorganized territories
of the Dominion, with power to send for persons and papers, and that the quorum of
the said Committee do consist of five members.
Attest.

A. PATRICK,
Clerk of the House.

MonpAy, 1st March, 1880,

Ordered, That the said Committee have leave to employ a short-hand writer to
take evidence before said Committee.

Attest.

A. 'PATRICK,
Clerk of the House.

WeDNESDAY, 10th March, 1880.
.ttOrdered, That Messrs. Ross (Middlesex) and Ouimet be added to the said Com-
mittee,

Attest.
A. PATRICK,

Clerk of the House
1—a



REPORT.

The Select Committee appointed by your Honorable House to enquire into all
matters connected with the Boundaries between the Province of Ontario and the
anorganized Territories of the Dominion, beg leave to submit as their

FIRST REPORT.

That in as far as their other Parliamentary duties would permit they have
carefully investigated the matters referred to them. and, notwithstanding that the
subject is a very wide one, requiring much historizcal research and consideration, they
believe that the documents which they herewith submit, together with the evidence
which they have been able to obtain, will serve to convey to your Honorable House
a large amount of valuable information not hitherto brought to general notice.

n the matter of evidence, your Committee only called on those who, from their
previous experience and known acquaintance with the subject, were the most likely
to give useful information, and it will be seen that, by means of interrogatories put
to the witnesses, the question has been sifted from almost every possible point of view,
and opinions obtained which, coming as they do from eminent Judges of the higher
courts, from professional experts in matters of territorial boundaries and counsel
learned in the law, will, your Committee feel assured, command attention.

The following were the witnesses examined, namely :—

. Lieut.-Col. J. S. Dennis, Deputy Minister of the Interior, formerly Surveyor-
General.

2. Mr. Lindsay Russell, Surveyor-General.

3. Hon. David Mills, M.P.

4. Hon. D. A. Smith, M.P., formerly Governor of the Honorable Hudson’s Bay

Company’s Territories.

5. Professor Robert Bell, of the Geological Survey.
6. Hon. F. G. Johnson, Judge of the Superior Court of Quebec, atone time

Recorder of Rupert’s Land and Governor of Assiniboia.

7. Thomas Hodgins, Q.C., Counsel for Ontario.
8. Hon. T. K. Ramsay, Judge of the Court of Queen’s Bench, Quebec.
9. Hon. J. D. Armour, Judge of the Court of Queen’s Bench, Ontario.
10. Mr. W. Murdoch, Civil Engineer.
11. Mr. P. L. Morin, of the Crown Lands”Department, Quebec.
12. Hon. William McDougall, C.B.
13. Mr. William McD. Dawson, of Three Rivers, formerly Superintendent Woods
and Forests, for the United Provinces.

—_

In considering this question it is necessary to have in view the Act, 14 Geo. 3rd,
cap. 83, commonly kmown as the Quebec Act, 1774%; the Act 31 Geo. 3rd,
cap. 31, called the Constitutional Act, 17911; the Act 43 Geo. 3rd, cap. 138, for
extending the jurisdiction of the Canadian Courts to the Indian Territories
(see appendix), together with other Acts and commissions, treaties and
instructions to Governors, which will be found in sequence according to date from
pp- 13 to 27 of the evidence, or in the appendix.

. On reference to the evidence, it will be seen that, as regards the western and
northern houndaries of Ontario, Judge Ramsay of the Quebec Court of Queen’s

*Page 15 of Evidence. 1 Page 18 of Lvidence.
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Bench, and Judge Johnson of the Superior Court of Quebec, hold that the prolonga-
tion of a line drawn due north from the point of junction of the Ohio ani Missis-
sippi forms the western limitary line, and the Height of Land or the St. Lawrence
water-shed, the northern boundary. Judge Armour inclines to the beliof that the
Height of Land forms both the western and northern boundaries, but says in reference
to the decision of the Court of King’s Bench in the de Reinhardt case, “ no doubt glbout
“it, it is a clear decision, and were [ deciding it judicially, I would be bound to follow
““ that decision,”

The decision to which he refers is in the following words :

Fripay, 293 May, 1818.

“ Chief Justice Sewell.—The Court are most distinctly of opinion, on referring
“both to the Act of 1791 and that of 1774, that the argument on the defence must fail.
“ What was the object of each Act? Amongst others, that of 1774 was to enlarge the
“Province of Quebec, which had been created in 1763. That of 1791 was to separate
“or divide the Province of Quebec into two Provinces, to be denominated Upper and
*“ Lower Canada, and make each respectively independent of the other by giving a
“Legislature to each respectively, but still retaining between or within the two Pro-
“vinces, the same extent of country, the same space as the one Province contained.
“What is the Act? What is its object, its avowed object? To repeal certain parts of
“the Act of 1774; and what is the part repealed? Tt is that part of it which gives
“authority to the Council of the Province of Quebec; and whatis the reason assigned
“for so doing? Why, that His Majesty had signified it to be his royal will and pleasure
“to divide his Province of Quebec. To assert that he intended by this that the limits
“ of the Province should be extended by the separation appears to me repugnant to the
“plainest principles of common sense, and therefore I cannot assent to it. The short
“history of the Aet of 1791 is briefly this : The King signifies to Parliament his royal
“intention of dividing his Province of Quebec, and he calls on the Legislature to
“provide for this alteration by granting an Actadapted to the change. The Legisla-
“ture pass an Act providing for the due government of the two Provinces, and under
“the authority of this Act, and the Royal Proclamation, the Province of Quebec was
“accordingly divided, the Royal Proclamation being an exercise of sovereign authority.
“ His Majesty in that Act, by and with the consent of his Privy Council, declared what
‘“should be the line of separation between Upper and Lower Canada, and how much
“of the former Province of Quebec shall belong to the one, and how much to the other.
“The object of the Act and the object of the Royal Proclamation are so clearly
‘“ expressed that we cannot for a moment doubt upon the subject. Whatsays the Act ?
“ His Majesty having been pleased to signify his royal will and pleasure to separate
“and divide the Province of Quebec.” Whatsays the Proclamation? Why, the very
“same words. To divide the Province of Quevec, not to add to it, any more than to
“take away from it. Therefore, Upper Canada, in the purview, could include only
“that part of the Province so divided as was not contained in Lower Canada; but it
“could not extend beyond these limits which constituted the Province of Quebec,
“otherwise it would certainly have been an Act to enlarge, rather than an Act to
“divide. In delivering this opinion I am speaking our unanimous sentiment, for we
“have consulted our brother Perrault upon thesubject and he clearly concurs with us.
‘ According to our understanding of the Act and the Royal Proclamation, we are bound
“ to say that we consider the argument of the gentlemen concerned for the prisoner,
“though presented with great ability and ingenuity, must fail, because the western
“ boundary of the Province of Upper Canada is ‘a line drawn due north from the
* confluence of  the Ohio and Mississippi Rivers till it strikes the boundary territory
“line of Hudson’s Bay.’

“The question of fact will remain with the Jury. It is they who are to say,
“ whether this place, the Dalles IS OR IS NOT to the. west of the line which we now
“ declare to be the western boundary of His Majesty’s Province of Upper Canada. If they
““ are of opinion that it is within, or to the east of this western line, then it is in the

“ Province of Upper Canada and not within our jurisdiction ; but, if they are of opinion
1—a}
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¢ that it is to the west of thisline, then, I am giving you our unanimous opinion when:
¢« T declare that the Dalles are in the Indian 1 erritory, and not within the limits of the Pro-
<« vince of Upper or Lower Canada, but clearly within the jurisdiction of this Court, by
¢ the Act of the 43rd of the King, chapter 138, which extends our power to ¢ the trial
¢ and punishment of persons guilty of offences within certain parts of North America.’

Among the witnesses examined were Lieut.-Col. Dennis, Deputy Minister of the:
Interior, formerly Surveyor-General, and Mr. Russell, the present Surveyor-General
of Dominion Lands, whose opinions, as experts in dealing with matters of territorial
boundaries, the Committee considered it desirable to have, Col. Dennis handed in an
elaborate paper, which will be found with his evidence annexed, in which he argues.
that the western boundary of Ontario is the prolongation of a line drawn due north
from the junction of the Ohio and Mississippi, and that the height of land forms the-
northern boundary.

Serveyor-General Russell gave the following evidence:
By the Chairman :

“17. Having regard to the Act of 1774, commonly known as the Quebec Act, and
¢ Jooking at the different rivers and boundary lines as set down on the map recently
¢ igsued by the Government of Ontario, entitled “ Map of part of North America,
¢ designed to illustrate the official reports and discussions relating to the boundaries of
¢ the %rovince of Ontario,” where would you consider the western boundary of the-
“ Province of Quebec, as constituted by that Act, to have been ?

¢ In interpreting the clause of the Quebec Act, which describes the boundary, I
¢ consider that there are two peints of view from which the subject may be treated :
“ first, what the describer intended to do; second, what he has actually done.

“ From the limited number of possibilities in this case, to select that intention
“ which is most probable, is a matter of judgment’; whathas been done in the descrip-
“ tion is a matter of fact.

“The effect of the description is to make the western boundary of Ontario a line
¢ due north from the confluence of the Ohio and Mississippi Rivers.

“The word “northward,” though seemingly lacking in precision, is not really
¢ indefinite, and admits of no choice in its interpretation; for corresponding to the
« assumption of any direction to one side of north, there is an equal and opposite possi
+¢ bility on the other side thereof, and the two are mutually destructive. Therefore, by
“ exhaustive process, “ northward,” taken by itself, that is, without other conditioning
“ or qualifying word or phrase can mean nothing else than north. Inthe description
“ under consideration, it stands unconditioned and unqualified.

“If I were asked my opinion as to the intention of the describer, to affirm what he
“ intended to do, not what he hasdone, I should still say that he meant due north.

“ When it is question of his intent, I consider that, in endeavoring to i nterpret any
“ certain word or expression used by him, due regard should be had to his own phrase-
“ ology and use of words in the rest of the description; further, to the greater or less
¢ precision of thought, indicated throughout in Eis dealing with the various circum-
“ stances and conditions of the boundary described.

“ Had it been his intention to define the boundary as extending northward along
““ the banks of the Mississippi, that idea, I have mo doubt, would have been clearly
““ conveyed, for, in the several instances occurring previously in the description, where
‘““ the same condition had to be expressed, there is mno mistiness of definition. For
‘“ example he uses the words “ thence along the eastern and south-eastern boundary of
‘ Lake Erie.” Again,the words, “following the same bank ;” further on, immediately
“ before using the word “ northward,” on the application of which so much turns, he
“ employs, when speaking of the Ohio, the expression, “along the bank of the said
“ river, westward;” this last affirmation being one to express a similar condition, with
“ pbut a difference of direction, to that which would have obtained had he intended to
“ gay, “ along the bank of the Mississippi northward.”

“ That he should in one sentence so clearly state the special condition under which
“ the boundary was to go “westward,” and in the very next sentence, while intending



vii

“ to define an equally restrictive and equally important similar condition, should omit
“ to use the least word or phrase to specify how the same boundary was to proceed
“ “morthward,’ T cannot conceive. I am therefore obliged to hold that by northward he
“ meant north.

“18. Mr. Trowasked whether the word “northward” might not be held to apply
“ to the extension generally of the territory in a northerly direction fromits southern
“ boundary, throughout its entire length in an eastern and western direction ?—Such a
“ word can be correctly used in surveying or geographical description, to imply the
‘“ general extension in area, in any given direction from any given limit or bound'a.ry,
“all along such boundary, but in the case in point, the difficulty would still remain as
“to what should constitute the western limit of such general northerly extension. -

“19. Mr. De Cosmos asked—Am I to understand that you consider the boundary
“laid down on this map (pointing to a certain line on the map of the Province of
“ Ontario on the table) the western boundary of Ouatario ? —I do, if that line is correctly
“ drawn as the direct prolongation of a line due north from the confluence of the Ohio
“ and Mississippi Rivers.”

Another expert, Mr. Wm. Murdoch, Civil Engineer, was examined and he gave
evidence to the same purport as that of Col. Dennis and Mr. Russel. (page 144),
He handed in a document shewing that the Anglican Bishops of Rapert’s Ea.nd have,
since 1845, held letters patent, from the Queen, appointing them to the See of
Rupert’s Land, the southern territorial bounlary of which was, in their view, the
Height of Land, up to which limit they exercised ecclesiastical jurisdietion.

Mr. Murdoch also submitted a Proclamation issued by Sir John Coape Sher-
brooke in 1816, which was given to him by an Indian Chief who had preserved it
carefully.

Thi)sr Proclamation was issued under the authority of the Act 43 Geo. III, cap.
138, for extending the jurisdiction of the courts of justice in the Provinces of Lower
and Upper Canada to the Indian Territories.

And it is of value as shewing that the country to the west of the St.jLawrence
water shed, where a sort of private war was then in progress between the adherents
of the North-West Company and the Hudson Bay Company’s employees, was at that
time treated as Indiun territory. The Hon. Donald A. Smith, formerly Gevernor of
the Hon. Hudson Bay Company’s territories, testified that the Height of Land or
St Lawrence water-shed was the southern boundary of the territories granted by
King Charles II, in 1670, to the merchant adventurers of England trading into
Hudson’s Bay, and he handed in a copy of the Royal Grant, together with the
opinions of eminent counsel, both of the past century and the present, as to the
validity of the charter and the territories which it covered, all of which will be found
with his evidence.

Both Mr. Smith and Judge Johnson gave important evidence in respect to the
colony of Assiniboia, which will be noticed further on.

Mr. MeMahon, Q.C., who at one time acted as counsel for the Dominion, was not
examined because his engagements in important cases before the courts would not
admit of his attendance, but his statement of the case and his argument will be
found in the Appendix. In these documents he holds that the due north line already
referred to, forms the western boundary of Ontario, and the Height of Land the
northern boundary. -

The Hon. David Mills, M.P., in the concluding paragraph of his work to which
he has referred the Committee, defines the boundaries of Ontario as follows :—

“The limits of the Province of Ontario, then, are the International Boundary
“ upon the south, westward to the Rocky Mountains; the Rocky Mountains from the
“ International Boundary northward to the most north-westerly sources of the Saskat-
“ chewun ; the northern water-shed of the Saskatchwan eastward until it intersects the
“ boundary line midway between Lake Winnipeg and Port Nelson, at the mouth of
“ Nelson River; and upon the north-east, the line already indicated drawn midway
“ between the posts held by England and France just before Canada was ceded to

o 1
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¢ Great Britain.” His views on the different points of controversy are fully explained
in the volumes published under the authority of the Governmert of Ontario.
Mr. William McD. Dawson; who was the first to investigate the case on the part

of Canada, in 1857, than whom no one should have a more thorough knowledge of the
subject, expressed himself as follows :(—

By Mr. Mousseau :

“ Q. Have you examined the boundary prescribed by the Arbitrators appointed
“ by the Dominion and the Province of Ontario, and can you state upon what ground
“ of history or fact it rests, or can be maintained ?—With all possible respect for the
¢ Arbitrators, two of whom I have known well and esteemed highly, and the other of
“ whom, occupying a diplomatic position that commands the confidence and respect of
“ two great nations, is entitled to the highest consideration, I must nevertheless
 candidly say, that their decision has no basis whatever of history or fact to sustain
‘“it. If the Arbitrators conceived that they were to make a boundary, it was, of course,.
‘ a maiter of opinion as to where it would be suitable to place it, in which they would
“ be right to exercise their own judgroent and views of expediency ; but if they had
“ merely to examine and declare where the boundary was, or where it had ever been,
“ they have adopted that which was not a possible one. They bad, I think, one of
“ three things open to them todeclare. 1st. That Ontario embraced the whole North-
¢ West Territory under the Proclamation of 1791, which I have just dismissed as

¢ untenable. 2nd. That it was bounded by the line prescribed by the Quebec Act in
“ 1774 ; or 3rd. That a more recent definition, which they seem to have intended to
“adopt in part, should prevail. The boundary they have adopted was not a possible
¢ one under any circumstances.

“ As to the first, apart from the untenable character of any proposition based upon
“ the Proclamation of 1791, with the analysis I have just given of its contents, I think
“ that Ontario practically entered Confederation without it, as well as that Confedera-
¢ tion would have been practically impossible with 1t, as the smaller Provinces would
“mnot have consented to stand like pigmies beneath the shadow of a colossus ;
“ assuredly, objection would have been taken by Lower Canada, already stripped by the
¢ division of the Province in 1791 of the just inheritance of her people (jointly con-
“ gidered as regards both races), and a new Province established in the very garden of
“ the then available country, whose people, rapidly accumulating the wealth that soil
¢ and climate poured for them into the lap of plenty, have been sometimes but too
‘“ ready to decry the less rapid advance ot those whose lot has been cast in the more
“ sterile regions of the north ; and finally, if Ontario even had any such colorable
“ claim, she abandoned it when a majority of her representatives voted for the erec-
“ tion of the Province of Maniloba.

“ As to the 2nd, had the British North America Act declared that the Province of
“ Ontario should consist of Upper Canada as it had existed for 47 years, from 1791 till
“ 1858, instead of as 1t existed at the passing of that Act, it would very clearly have
“ embraced all that it had originally possessed as the western division of the former
“ Province of Quebec ; but its description having been changed by competent author-
“ ity at the last named date, it ceased to have the same boundaries as before and
“ entered Confederation as it then existed.

“On tbe 3rd alternative, therefore, that was open to the Arbitrators, and which
“they seem to have intended to, and did, in part, adopt, I would observe :—that, for
“a consecutive period of 47 years, in every document issued by competent authority,
“ after describing the divisional line drawn due north from the head of Lake Temis-
“ caming “to the boundary line of Hudson's Bay,” the Province of Upper Canada was
“declared in the most brief and intelligible language assimply “to comprehend all
“such lands, territories and islands lying to the westward of the said line of division
““ as were part of our Province of Quebec.” Its boundary on the north, therefore, was
“ the ¢ boundary line of Hudson’s Bay,” which, by the statute which gave a limit to
“its boundary in that direction, necessarily, was the southern boundary of the Hud-
“son’s Bay Company's territories, wherever that might be found. It was positively



i lf‘e?tx-icted by statute from going further. Its westerly extension has already been
“fully dealt with. 5

‘Z[n 1838, however, the description was entirely remodelled, ull referenfg tlo -‘Z:-lia%:
“ it had been as a division of the former Province of Quebec expunged, 2 nu:') esd’ E
“tion formulated and a new, distinct and, in some respect, entirely different .":{'oént{)
“given to Upper Canada by competent authority, as embodied in the comm missk
“ Lord Durham, and continued in every succeeding description thereafter. o o0y tﬁ:}

“By this new boundary the Province of Upper Canada was excende t) ot
‘“north to the ‘shore’ of Hudson’s Bay, and curtailed on the west to the entra
““into Lake Superior,’ y , "

“I observe {)har, it has been contended that ¢ the boundary line of Hudson’s '1133{;{
“and ¢ the shore of Hudson’s Bay ’ were convertible terms and meant one fu(li h-(:
“same thing. I cannot admit this ; the law does not admit it, for it h.as deplaue_ th:d
“a territory granted to the Hudson’s Bay Company existed, and if it existed it o
“to be found somewhere between its southern boundary and the shore of [lud;mllla
*Buy, and its southern boundary being, by statute law, the northern boundary‘o_Bt e
“ Province of Upper Canada, it could not be identical with the shore of Hudson’s Bay.

“The question then arises, had the Crown the prerogative right 1o extenq the
“ boundary of Upper Canada to the north beyond that provided by statute, am'i if so
‘“did that right include the powsr to extend it over any part of the I'Iudson,s Bay
“ Company’s territories? On this point, it may bo observed that the Hudson’s Bay
“ Company’s territories had already been put by law (Act of 1821) very effectually
“under the Government of Upper as well as Lower Canada—reserving whatever
¢ peculiar rights may have appertained to them under their charter. The Hudson’s
“ Bay Company were a trading concern, having certain rights, but they were not a
“ government—rnotwithstanding that they made some efforts in that direction,
“and, I see nothing in the law, as it then stood, to render it incom patible for the Royal
“ prerogative to have extended the limits of Upper or of Lower Canada over these
“territories, reserving the rights of the Company as the law already did.

““This seems to have been the view taken by the Arbitrators, for they commence
“ their descri ption at the shore of Hudson’s Bay, where an extension of the due north
“line from the head of Lake Temiscaming would reach it.

“It would not, however, appear to be the view taken by the Department of th_e
“ Interior, if I may judge by the Dominion maps issued sinco thé sitting of the Arbi-
“trators, for these maps carry the boundary of Ontario to the shore of Hudson’s Bay,
“as if the Arbitrators had made a boundary there, but do not carry the contiguous
“ boundary of Quebec to the same point, but indicate it as extending only to what may
“have been considered ¢ the boundary line of Hudson’s Bay.” The Department must
“ necessarily be in error in this, for the Arbitrators have not madeor declared a boun-
“ dary for Ontario between these points. They have assumed it as existing by com-
“ mencing at the shore of Hudson’s Bay, but if the Department is ri ght there is a hiatus
“and no legal boundary whatever provided for Ontario in the large gap between the
‘ point where the boundary of Quebec is made to terminate and the point where the
‘ Arbitrators commence their description, for if they were right in commencing there,
“ Quebec also extends contignously to the same point, as the same extension of Lower
““ Canada to the north was made in 1838 as of Upper Canada, in a separate and distinct
“ description.

“I think, therefore, that in commencing their description at the shore of Hgdson’s
“ Bay, the Arbitrators were correct, and that ‘he Crown had the prerogative right to
¢ extend the boundary to that point, just as the first Province of Quebec was created
“in 17¢3; and as the extended Province of Quebec might have been further added to
*by Proclamation in 1791, had it been so done by proper authorization, and con-
“veyed in intelligible language, which it was not.

“I now come to the other point, the curtailment of the Province on the West by the
“same instrument the Arbitrators have recognized as extending it on the North.

“By that instrument it will be seen that all reference to the former Province of
“ Quebec, to be found in every descriptive act, of authority for the preceding 47 years,



“is entirely dropped, and a new description, complete within itself, formulated, not .
“resting ypon any previous law, proclamation or order. From that date the Province
“of Upper Canada no longer subsisted as a divisional part of the old Province of Que-
“bec; it subsisted from that date independently, on thie merits of the description by
“which it was duly designated by competent authority, and by which its limits were
“ extended to the ‘shore’ of Hudson’s Bay on the north, and curtailed to the entrance
“ ‘into Lake Superior’ on the west. I apprehend that there can be no constitutional
‘¢ objection to the prerogative right of the Crown to make the extension. Those who
“ maintain that the Province of Quebec was extended by the Proclamation of 1791
“ cannot, at least, controvert it. If, then, it was a constitutional exercise of the pre-
‘““rogative to extend it to the north, as assumed by the Arbitrators and acquiesced in
“ by Ontario, how can the legal exercise of the prerogative, authorized by a specific
“ provision of statute law to curtail it in the west, be denied ? That specific provision
““of law will be found in the Quebec Act of 1774, enlarging the Province by certain
“ additions that were to subsist only ¢during His Majesty’s pleasure,” by which power
“ was undoubtedly given to the Crown to curtail it again, which was done by the new
‘“ and specific description most carefully and minutely drawn up for the Earl of Dur-
‘“ ham in 1838, and continued thereafter.

“I conclude, therefore, that the Arbitrators were right in their construction of
“ that part of the description of Upper Canada existing at the time of the passing of
“the B. N. A. Act—as it was, in fact, contended for by the Ontario Government—by
“ which the Provinces had been, about thirty years before, extended to the shore of
“ Hudson's Bay; and that, whether from their not being experts in matters of the
“kind, accustomed to deal with matters of boundary, or from the exceedingly defective
“ manner in which the case for the Dominion was placed beforo them—which was, in
“fact, no case at all—they failed to give effect to the whole description, on one part
“of which they acted, and consequently failed to define correctly the western limit of
‘“the Province.

“The following is the description of Upper Canada as it entered Confederation :—

“The said Province being bounded on the east by the line dividing the Province
“from Lower Canada, beginning at a stone boundary on the north bank of Lake St,
“ Francis, at the cove west of the Point au Beaudet, on the limit between the Township
“ of Lancaster and the Seigneurie of New Longueuil, running along the said limit in the
“direction of north thirty-four degrees west, to the westernmost angle of the said
“Seigneurie of New Longueuil ; thence along the north-western boundary of the
““Seigneurie of Vaudreuil, running north, twenty-five degrees east, until it strikes the
“ Ottawa River, to ascend the said river into the Lake Temiscaming; the said Pro-
“vince of Upper Canada being also bounded by a line drawn due north from the head
“of the said Lake until it reaches the shore of Hudson’s Bay; the said Province of
“ Upper Canada being bounded on the south, beginning at the said stone boundary
“between Lancaster and Longueuil, by the Lake St. Francis, the River St. Lawrence,
““the Liake of the Thousand Islands,Lake Ontario,the River Niagara, which falls (leads)
“into the Lake Erie, and along the middle of that lake; on the west by the channel of
“ Detroit, Liake St. Clair, up the River St. Clair, Liake Huron, the west shore of Drum-
“ mond Island, that of St. Joseph and Sugar Island, thence into Liake Superior.”

“The description given as to its easterly boundary from the Ottawa, is a due north
“line to the shore of Hudson’s Bay, and as its westerly limit the commencement of
“ Lake Superior; and taking the description simply on its own merits, on the one
“ point as well as the other, its westerly boundary must run from its extreme westerly
“extension where it enters Lake Superior, parallel to its eastern, due north to the
““ shore of Hudson’s Bay.”

The Hon. Wm. McDougall, C.B., M-P., in his evidence, as well as in a memo-
randum which he wrote for the Government of Ontario, which will be found in the
agpendix, holds that the western bonndary of Ontario extends to the north-west angle
of theLake of the Woods. Both he and the Hon. Mr. Mills dwell a good deal
on what they conceive to have been the intentions of the Imperial Parliament in
passing the Quebec Act, but in the opinion of your Committee it would be difficult to
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arrive, with any degree of precision, at the views of men who lived in very
troubled times oZrer agtmndredpyears ago, and they would c(_)nsuler it rather unsa'f(‘ie t,ot%o
beyond the Act itself for evidence of the intentions of its framers, or outsi eh e
official documents issued under its authority for its interpretation. Bezndes,f mht ((l)'se
times the Parliamentary debates were not published, and the only record 0 .. eh.xsg
cussion on the Quebec Act isa book bearing the title of the “Cavendish Debates, }v (;c
first saw light 65 years after the date of the occurrences to which 1t refers. Ju ﬁe
Johnson, on being interrogated as to the value of these debates as an au_tbonty , Ba10
—They would have the authority of any reports, if published at the time, subject to
“ contradiction or correction. But when published 65 years afterwards, when the
“ people who could contradict or correct them were dead, they could not possess
“any value.”

The following is from the Hon. Mr. McDougall's evidence :—

By Mr. Trow : ;

“ Q. After having made researches in this matter, being employed by t'he Ontario
“Government, where did you consider the western boundary lay ?—I considered that
“the Act of 1774, and the evidence derived from the language of the preamble of the
“ Act, from the history of the Act, and from the surrounding circumstances of the
“time and policy of the Government which are recorded and open to us, show clearly
“that the Mississippi River was intended to be, and after the passing of that Act
“ was the western boundary of the then Province of Quebec. The Imperial Govern-
“ ment desired to extend the western boundary of Quebec, which we know was a line
“drawn from Lake Nipissing to Lake Champlain. They wished to include in the
“Province of Quebec, as it then stood, certain French posts in the territory called the
“Tllinos country. My impression is, and Ithink it can be conclusively proved before
“a court of justice, that the Government intended to make, and by the Act of 1774 did
“make the Mississippi River the western boundary. I daresay, youhavehad before
o yttlm most of the evidence which, according to my view of the matter, establishes
“that point.

“Q. You take the Mississippi to its source ?—Of course, when a river is taken as
“a boundary you must follow its winding and find out the main channel, Weare not
“driven to do that now, because by a subsequent treaty with the United States, that
‘“ country was ceded or transfoerred to them, and therefore it is only as to the interpre-
“ tation of the Act of 1774, and its effect on our country beyond the head of the Missis-
“sippi, that it is importani to enquire.

“Q. What interpretation do you put on the word *‘northward,” when you come
“ to the confluence of the two rivers ?—I put thesame interpretation on the word in that
“Act as T would in a deed in the case where any object is deseribed lying to the north-
“ward from a point of starting, and being the point at which you are aiming. There
“has been a good deal of discussion in the House as to whether this word northward
““does not mean due north in the Act of 1774. I observe that in your enquiries you
“have resorted to the judgment given, in 1818, by the Court of Queen’s Bench at
“Quebec in De Reinhardt’s case. In that case the evidence of a surveyor, Mr. Saxe,
“was taken. His opinion differed from that adopted by the court.

“ Q. His definition is the same as yours ? - Yes. Where you have no fixed terminal
“point in view, the word northward or westward standing alone, without anything to
“explain it—where there isnothing to incline to one side or the other—must be taken
“to mean, and the courts have so held, a due north or due west line; but when there is
“some object mentioned in the description, that lies either east or west of north of the
“point from which you are starting, and you say northward to such a point, you do
“mnot mean, and you cannot be held to mean, due north.

By the Chairman :

“Q. But the direction was northward to the southern boundary of the
“territories of the merchant adventurers. These territories, as exhibited inthe maps
“ of those times,lay rather to the eastward than the westward of adue north line. There-
“fore, do you not suppose the northward line would run to those territories ?—Yes;
“that is a correct interpretation if it was not clear that the Imperial Government, in
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“ the description which they themselves prepared and placed in the Act, and which
“‘ passed the House of Lords, as well as from the surrounding circumstances and their
““subsequent Acts, meant the Mississippi River to be the boundary of Quebec on that
“gide; unless the evidence is sufficient to satisfy a court of justice (assuming that this
“case may go before a court of justice) that the Mississippi River was the natural
“ boundary which the Imperial Government and Parliament had in view, then the
“word “northward,” as the Chairman assumes, might, and probably would, be read
“due north.” You would have nothing to direct you on the one side or the other,
“and having mentioned the Hudson’s Bay territories which are mostly, as he says,
“ eust of a due north line, that would be a correct construction ; but in the face of
“ positive evidence that it was the intention to make the Mississippi River the western
“ boundary of Quebec, and as the word “northward” isnot opposed to thatintention I do
“notsee how it is possible to get over it. I am speaking of it now as alawyer, or rather
“ag a judge if called upon to decide the question.

* * * * * * % * i * %

By the Chairman :

“Q. You believe the Hudson's Bay Company had territory, whatever its extent
“may have been, on the shore of Hudson’s Bay, immediately on the confines of the
“Bay ?—1I think so. It never was defined, but it must be held now that they had
“ territory there.

“Q. Do you believe the boundaries, as set up by the award, are the real
“ boundaries of Ontario ?—At what point ?

“Q. At Hudson’s Bay. Is the boundary line, as laid down by the award,
“the true northern boundary of Ontario ?—That question raises the whole difficulty, I
¢ think, with resﬁect to the northern boundary. If you will permit me, I will explain
“my view of it by reference to this map. In the first place, I think as a matter of
“law, we must admit to-day, for I think the courts will hold that the Hudson’s Bay
“ territories referred to in all recent negotiations exist, or did exist, as a matter of fact.
“You will observe in the British North America Act we have distinguished (it was
‘“done at my suggestion) between the North-West Territories and Rupert's Liand (the
“original name of the Company’s plantation), and they are treated as two distinct
“ territories, the boundaries of which had been, or were capable of being, ascertained.
“ 1 think, therefore, you must look for the southern boundary of Rupert’s Land, some-
“where inland in the neighborhood of Hudson’s Bay. I think the evidence is sufficient
“to justify a court in deciding that question in the affirmative, though I admit it is a
“vyery difficult one, when you come to fix the metes and bounds. I dare say you have
“in the course of your enquiry,ascertained the fact that Commissioners were appointed
“by Erglund and France, before the conquest by Canada, to settle the question of
“disputed boundary around Hudson’s Bay. The English proposed a boundary extended
“two or three hundred miles into the country; the French proposed a narrower
“‘ boundary near Hudson’s Bay. The Commissioners came together, but never arrived
“at a binding agreement.

“Q. Still, both were inland from the shore ?—I think the French always insisted
“on access to the Bay; but wars broke out, and in the end we succeeded to the inheri-
“tence of both thoserights, the French right, wherever that might be, and the English
“right ; but it will probably be held that we, as Englishmen, will be bound to say that
“ our ancestors did not make any improper claim, and we will have to admit that the
““line extends further inland than the French would allow. With respect to the bound-
“ary between Upper and Lower Canada, when it leaves Lake Temiscaming you have
¢ got beyond the limit of old Quebec. When you pass the height of land you are in
“ the disputed territories, and in order to get to the shore of Hudson’s or James' Bay,
“ you have to cross a portion of Rupert’s Land, according to the English claim; and,
“therefore, I should say that in running a line along James’ Bay to Albany River, and
“from there to Lake Winnipeg, the Arbitrators lost sight of the ovder of reference.
¢¢ All this country that will be taken out of the award by a line defining Rupert’s Land,

|
{
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“‘according 1o the English pretension prior to 1763, is merely a conventional addition
“to Ontarigo. 1t is ag}‘:u'o]_e(])sition to ta]ke in a territory as part Of_Old Quebe(.';, antd ngw
“ as part of Ontario, which was never legally or constitutionally 1_nclude‘d prior of t};S
‘“award. But, while I say that,] must add thatif the true legal interp: etau(:in (} the
** Act of 1774 requires you to run the western line due morth from the hea o : o
“ Mississippi, until it strikes the Hudsou’s Bay territories, then the a§~b1_trat01§ a_vi’
““ left out a portion of country north of the Albany quite equal to this in territoria
“ extent.” :

Mr. Thomas Hodgins, Q.C., who acted as one of the counsel for Ontario beforg-
the Arbitrators, claims that Upper Canada covered the whole of the North an
North-West Territories from the confines of Hudson’s Bay to the Rocky Moul}tﬂlﬂs-
and he ignores the Hudson’s Bay Company’s claims in great part. His e_vldence
before your Committee, hereunto annexed, and his argument bef'o!'e the Arl?xt.ratorsf,..
which also is appended, should be considered in connection with the opinions o
counsel accompanying the evidence of the Hon. D. A. Smith. y

The Attorney-General for Ontario (Hon. O. Mowat), has not been examined, but

his statement of the case for Ontario and h's very able argument before the Arbi-
trators, are appended.

Professor Robert Bell, of the Geological Survey, was examined in reference to the
character of the territory in dispute, and from his description, as well as from that
contained in a pamphlet issued by the Government of Ontario and reproduced in the:
appendix, it would appear that, in many parts of the wide region extending from Hud-
son’s Bay on the east to the confines of the prairies on the west, the soil is re-
markably good, and the climate favorable to the growth of cereals. Valuable tim-
ber, including both white and red pine, abounds on the waters of Rainy River, and
on the head waters of the Moose and Albany Rivers. The Albany is navigable for 250
miles of its course from the sea westward.  Coal is to be found on the northern slope,

and gold and silver have been discovered at Keewaydin. The climate is throughout
bearuble, and even in the

most northerly sections, not so severe but that garden
vegetables and the hardier cereals can be grown, while in the western sections,
about Rainy River, the Lake of the Woods and the Winnipeg, the climate is equal to
that of Manitoba, the Indians raising Indian corn from year to year, as they have
done from time immemorial.”

On referring to the evidence in detail, as appended, and the report of the pro-
ceedings before the Arbitrators, it will be seen that on the part of Ontario it is
claimed that the term “northward ” in the Quebec Act was intended to apply to the-
Whole territory east of the Mississippi, and that the Mississippi was the boundary

line on the west. In support of this vicw, the two following commissions are always
brought forward :—

27t DECEMBER, 1774.
Sie Guy CarvETON—Captain-General and Governor-in-Chief of the Province of Que'e-.

And further know you, that we, reposing especial trust and confidence in the:

prudence, courage and loyalty of you, the said Guy Carleton, of our especial grace,
certain knowledge, and mere motion, have thought fit to constitute and appoint you,
the said Guy Carlet

on, to be our Captain-General and Governor-in-Chief in and over
our Province of Quebec, in America, comprehending all our {territories, islands and

countries in North America, hounded on the south by a line from the Bay of
Cltlaleurs, along the highlands which divide the rivers that empty themselves into
the River

St. Lawrence from those which fall into the sea, to a point in forty-five
ogrees of northern latitude, on the eastern bank of the River Connecticut, keeping
the same latitude directly west, through the Lake Champlain, until in the same-
latitude, it meets with the River Saint Lawrence ; from thence up the eastern bank
of the said river to the Lake Ontario, thence through the Lake Ontario, and the-
Tiver commonly called Niagara, and thence along by the eastern a:nd south-eastern
bank of Lake Frie, following the said bank until the same shall be intersected by the
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northern boundary granted by the charter of the Province of Pennsylvania, in
case the same shall be so intesected, and from thence along the said northern and
western boundaries of the said Province, until the said western boundary strikes the
Ohio; but in case the said bank of the said lake shall not be found to be so inter-
socted, then following the said bank until it shall arrive at that point of the said
bank which shall be nearest to the north-western angle of the said Province of
Pennsylvania, and thence by a right line to the said north-western angle of the said
Province, and thence along the western boundary of the said Province until it strikes
the River Ohio, and along the bank of the said river westward to the banks of the
Mississippi, and northward aleng the eastern bank of the said river to the southern
boundary of the territory granted to the Merchant Adventurers of England
trading to Hudszon’s Bay, and also all such territories, islands and countries which
have, since the tenth day of February, one thousand seven hundred and sixty-three,
been made part of the Government of Newfoundland as aforesaid, together with all
the rights, members and appurtenances whatsoever thereunto belonging.

18TH SEPTEMBER, 1777.

Sir FreEpERICK HALDIMAND—Captain-General and Governor-in-Chief of the Province of
Quebec.
[This Commission contains Boundary Line descriptions similar to that of 27th
Decomber, 1774.]

Reading these commissions literally and by themselves, they carry the western
boundary of the then Province of Quebec to the Mississippi, and seem to bring the
southern boundary of the Territories of the Merchant Adventurers of Fngland trad-
ing into Hudsons’ Bay to that River, but they certainly do not carry the northern
boundary of Quebec further north than the sources of the Mississippi. These
commissions will, however, be considered in connection with other commissions
of equal authority further on.

It has also been contended that the western boundary of Ontario runs to the
north-west angle of the Lake of the Woods, and from thence westward to the
Mississippi, as in the following commission :

22ND APRIL, 1786.

Sir Guy CarLeTON, K.B, [afterwards Lord Dorchester]—Captain-General and Gover-
nor-in-Chief of the Province of Quebec.

And further know ye, that- we, reposing espeeial trust and confidence in the
prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
grace, certain knowledge and mere motion, have thought fit to appoint you. the said

ir Guy Carleton, to be our Captain-General and Governor-in-Chief in and over our
Provinee of Quebec, in America, comprehending all our Territories, Islands, and
Countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean, to the north-westmost
head of Connecticut River; thence down along the middle of that river to the forty-
fifth degree of north latitude; from thence by a line due west on said latitude until it
strikes the River Iroquois or Cataraqui; thence along the middle of said river into
Lake Ontario; through the middle of said lake until it strikes the communication by
water between that lake and Lake Erie; through the middle of said lake until it
arrives at the water communication between that lake and Liake Huron; thence along
the middle of said water communication into the Lake Huron; thence through the
middle of said lake to the water communication between that lake and Lake Superior;
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thence through Take Superior northward of the Isles Royal and Phllhpeaux.to 'ghe~
Long Lake ; t%lence throulgh the middle of said Long Lake and the water communlxgatloﬂ
between it and the Lake of the Woods to the said Lake of the Woods; thencedt nougt
the said lake to the most north-westerr point thereof, and from thence o8 z} - lllletwe:_

course to the River Mississippi; and northward to the southern boundary é) 10 I;sr i-
tory granted to the Merchant Adventurers of England trading to Hudson’s : tz:yf,‘
and also all such territories, islands and countries which have, since the ter} - I?

February, one thousand seven hundred and sixty-three, been made part o e

Government of Newfoundland, together with all the rights, members and appurten-
ances whatsoever thereunto belonging.

In 1791, the Constitutional Act 31 George III, cap. 31, was passed, and soon
afterwards the foregoing commission of 22nd April, 1786, was absolut?ly and com-
Ppletely revoked, and a new commission limiting the Province of Upper Canada tol 80
much of the former Province of Quebec as lay to the westward of the dividing ”l;e
issued. In no commission subsequent to the date of the one so revoked were the

boundaries of Upper Canada described as extending to the’Lake of the Woods.
The following is the commission referred to :—

12rH SEPTEMBER, 1791.

Guy, Lorp DorcuEster—OQaptain-General and Governor-in-Chief of the Provinces of

Upper Canada and Lower Canada.
Greeting :

Whereas, We did by our Letters Patent, under Qur Great Seal of Great Brltfilnr
bearing date the twenty-second day of April, in the twenty-sixth year of our reign,
constitute and appoint you, Guy, Lord Dorchester [then Sir Guy Carleton], to be our
Captain-General and Governor-in-Chief in and over our Province of Quebec in
America, comprehending all our territories, islands and countriesin North America
then bounded as in Our said recited Letters Patent was mentioned and expressed.

Now know ye, that we have revoked, determined, and by these presents do revoke and
determine, the said recited Letters Patent, and every clause, article or thing therein con-
tained.

And whereas, we have thought fit by our order, made in our Privy Council on
the nineteenth day of August, one thousand seven hundred and ninety-one, to divide
our said Province of Quebec into two separate provinces, to be called the Province
of Upper Canada and the Province of Lower Canada, by aline to commence atja stone
bourdary on the north bank of the Lake St. Francis at the Cove west of the Pointe
au Baudet, in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, running along the said limit to the direction of nerth thirty-four
degrees west to the westernmost angle of the said Seigneurie of New Longueuil ;
thence along the north-western boundary of the Seigneurie of Vaudreuil, running
north twenty-five degrees east, until it strikes the Ottawas River, to ascend the said
river into the Lake Temmiscaming, and from the head of the said lake by a line
drawn due north until it strikes the boundary line of Hudson’s Bay ; the Province of
Upper Canada to comprehend all such lands, territories and islands lying to the west-
ward of the said line of division, as were part of our said Province of Quebec, and

the Province of Lower Canada to comprehend all such lands, territories and islands
lsf'.i(n%g to the eastward of the said line of division, as were part of our said Province
of Quebec.

And whereas, by an Act passed in the present year of our reign, int_ituleq E A’n
“ Act to repeal certain parts of an Act passed in the fourteenth year of His Majesty’s
¢ reign, intituled ¢ An Act for making more effectual provision for the Government of
““Quebec, in North America, and to make further provision for the Government of

“‘the said Province,”” further provision is hereby made for the good Government
and prosperity of our said Provinces of Upper and Lower Canada.
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Further know ye, that we, reposing especial trust and confidence in the prud-
ence, courage and loyalty of you, the said Guy, Lord Dorchester, of our especial
grace, certain knowledge and mere motion, have thought fit 1o constitute and appoint
you, the said Guy, Lord Dorchester, to be our Captain-General and Governor-in-Chief
of our said Province of Upper Canada, and of our said Province of Lower Canada,
respectively, bounded as hereinbefore described.

On the 16th of the same month (Sept., 1791) instructicns, signed by the King's
own hand, were issued to Lord Dorchester, in which the boundaries set down in the
foregoing commission of the 12th of the same month are particularly mentioned as
among the things to be made public, as will be seen on reference to the following :—

ExtrAcT from His Majesty’s Instructions to His Excellency Lord Dorchester, dated
at St. James’, the 16th September, 1791, viz. :—

1st. With these our instructions, you will receive our commission under our
Great Seal of Great Britain constituting you our Captain-General and Governor-in-Chief
in and over our Provinces of Upper Canada and Lower Canada, bounded as in our said
commission is particularly expressed. In the execution, therefore, of so much of the
office and Trust we have reposed in you, as relates to our Province of Lower Canada,
you are to take upon you the administration of the Government of the said Province,
and to do and exccute all things belonging to your command according to the several
owers and authorities of our said commission under our Great Seal of Great Britain,
and of the Act passed in the present year of our reign therein recited, and of these
our instructions to you, and according to such further powers and instructions as
you shall at any time hereafter receive under our Signet and Sign Manuals, or by
our order in our Privy Council.
2nd. And you are with all due solemnity, before the members of our Executive
Council, to cause our said Commission to be read and published, which being done,
you shall then take, and also administer to each of the members of our said Execu-
tive Conncil, the oaths mentioned in an Act passed in the first year of His late
Majesty King George the First.

On the 18th November following the much discussed Proclamation of General
Alured Clarke was issued, but leaving its consideration aside for the moment, your
Committee beg to draw the attention of your Honorable House to the fact that for a
period of nearly forty-seven years, intervening between the 16th September, 1791,
the date of the foregoing instructions to Lord Dorchester, and the 30th March, 1838,
the descriptions of boundaries in the commissions and instructions to the Governors
were 311 precisely the same as those in the commission of 12th September, 1791, above
quoted.

On the latter date (30th March, 1838) the description of the boundaries of
}Iﬁper Canada having evidently been very carefully reconsidered, was given as

ollows :—

30T MarcH, 1838,

JorN GEORGE, EARL or DuruaM.—Captain-General and Governor-in-Chief of the Pro-
vince of Upper Canada.

Our said Province of Upper Canada; the said Province being bounded on the
east by the line dividing that Province from Lower Canada, beginning at a stone
boundary on the north bank of the Lake St. Francis at the Cove west of the Point
au Beaudet in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, running along the said limit in the direction of north thirty-four
degrees west to the westernmost angle of the said Seigneurie of New Longueuil,
thence along the north-western boundary of the Seigneurie of Vaudreuil, running
north twenty-five degrees east until it strikes the Ottawa River, to ascend the said
river into the Lake Temiscaming, the said Province of Upper Canada being also




bounded by a line drawn due north from the head of the said lake .lll’)tll it rcaches
the shore (})’f Hudson’s Bay ; the said Province of Upper Canada bemg{};nund)e@l gn
the south beginning at the said stone boundary between TLancaster and Longueui dy
the Lake St. Francis, the River St Lawrence, the Lake of the 'I:hg)usand Islan s,
Lake Ontario, the River Niagara, which falls (leads) into the Lake bmg, and nlong.t e
middle of that lake ; on the west by the channel of Detroit, Lake St. Clair, up the Rlveg
St. Clair, Liake Huron, the west shore of Drummond I[sland, that of St. Joseph an

Sugar Island, thence into Lake Superior. #35H . st .. 798 P o ol

In all subsequent commissions in which descriptions are given they are the sams,
nearly word forword, as in the commission of 30th March, 1838, to the Earl of Darham.

It will be observed that the conditions as toa.western boundary in these
later commissions would be met by a line running northward from the most ea.sterly
point of Lake Superior. But the commissions say ¢ into” Lake Superior without
indicating how far into that lake or, in other words, how far westward along the
international boundary, where it runs through Lake Superior, Upper Canada was to
extend before meeting the western hmitary line. One thing, however, is certain,
and that is that if these later commissions are to be taken as the guide—and they
are of equal authority with the earlier ones—the western boundary line must
be found in Take Superior, not certainly beyond it. Two commissions, those
of 22nd December, 1774, and 18th September, 1777, ‘above quoted, carry the
western boundury line of the then Province of Quebec, along the Mississippi to the
southern boundary of the territories of the Merchant Adventures of England trading
into Hudsons Bay, which, according to the wording of these documents, must be
found on that river, and one commission (subsequently revoked), that of 22nd April,
1786, to Liord Dorchester, carries the line to the north-west angle of the Lake of the
Woods and thence westward to the Mississippi.

Seven subsequent commissions of equal authority with the foregoing, the first
gated the 30th March, 1838, carry the boundary of Upper Canada simply “into” Lake

Superior.

The entrance to Lake Superior might, therefore, according to these subsequent
commissions, be adopted as the western limit of Upper Canada, and such a limit
would be about as far to the eastward of the prolongation of aline ranning due north
from the junction of the Ohio and Mississippi as the Mississippi line, so called, is to
the westward of a line so prolonged.

In the view of your Committee there must have beon some cause for this very
marked change in the wording of the boundary descriptions, and your Committee
believe that it lay in the state of affairs which had arisen both at the head of Lake
Superior, and to the westward of the water-shed. A new colony, with wide rami-
fications, was springing up in the Indian Territories, the south-eastern boundary
of which, according to the then existing descriptions, came up to the Height
of Land, and the change was, doubtless, made so that the commissions to
Governors might be such as to prevent the possibility of the description in
the one case clashing with that which had been adopted in the other. At that
time, too, the Hudson’s Bay Company were pressing for a renewal, in a new form,
of their license of trade in the Indian Territories. The boundaries of these Terri-
tories had been much discussed and a decision indicating their locality, at least in
part, given in the highest Provincial Court then existing, so that there can, in
the opinion of your Committee, be no doubt as to the question of the boundaries
léetweon Upper Canada and the Indian Territories, as well as the Hudson’s Bay

ompany’s Territories, having been at that time brought to the se_riou.s attention
of the Ith"ﬁ"‘l authorities, with the result shown in a new description in the com-
mission o

1838, to Lord Duarham, which was never afterwards altered or revoked.
The following ‘evidence, given by the Hon. Donald A. Smith, M.P,, formerly
Governor of the Hon. Hadsons Bay Company’s Territories, will serve to show that
the Colony of Assiniboia was in some moasure recognized by the Imperial Government.
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By the Chairman :

“Q. With regard to the charter of the Hudson’s Bay Company, I believe that part
“of the condition on which it was granted was that the Company should establish
‘“ colonies within the territories which it covered. I believe thatin carrying out this
“ condition the Company established a colony called the “Colouy of Assiniboia.” Is
“not that the case ?—It is.

“Q. As to whether that colony was recognized by the Imperial Government or
“not ; that is an important question. I believe that on two occasions the Imperial
“troops were sent out to maintain order in the Territory; is that so ?—Yes, that
“ colony was recognized by the Imperial Government, and Her Majesty’s troops were
“gent out there. The 6th Regiment and the Canadian Rifles were there at different
¢ times.

By Mr. Weldon :

“ At what time was the 6th Regiment ‘there ?—I think in 1846, under Colonel
“ Crofton.

“Q. And the Canadian Rifles, when ?—In 1857 the Canadian Rifles were sent
“there under Major Seaton, and afterwards under Captain Hibbert. The Home Gov-
“ ernment also assisted in forming a body of pensioners for service at Red River at
“that time. Those pensioners were sent out there, and I believe some of them are, at
¢ this moment, in the Red River country, although not employed as a force.

By Mr. DeCosmos :

“ Q. Who paid the force ?—The Imperial Government paid the troops and the
“ Company contributed to their sustenance.

“Q. Did the Imperial Government also contribute anything to meet thejexpenses
“ of the pensioners ?—Not further than their pensions.

By the Chairman :

“ Q. The Imperial Government corresponded with the Governors and the Govern-
“ment of the new Colony of Assiniboia, I presume ?—With the Governors of the
“ Hudson’s Bay Company.

“ Q. Had the Government of that colony courts established and power to admin-
“igter the law ; had it, for instance, the power of life and death ?—It had the power
“of life and death. There was a Council of Assiniboia, and a Recorder who [was
“ Judge—Judge Thom.

By Mr. Royal :

“ Q. He was the first Recorder ?—Yes; as I have said, the Government had the

“ power of life and death, and one person was executed.
By Mr. DeCosmos :
“ Q. What was the date of these appointments ?—The appointment of the first
“ Recorder must have been in 1838 or 1839.
By the Chairman :
“Q. The colony, I believe, had clearly defined boundaries ?—It had.
“ Q. And these boundaries are given in Mr. Mills’ report ?—Yes.
By Mr. Trow :

“Q. I suppose the old boundaries cover the whole of Dakotah ?—A portion of
“ Dakotah.

“Q. And also Minnesota ?—Some part of Minnesota.

sé/ Mr. DeCosmos :

“Q. What was the ascertained boundary of the Colony of Assiniboia ?—I don’t
“recollect exactly. I should state that I have given no particular attention to this
“ subject for many years past.

The Chairman read from the Proclamation of Governor McDonell, as follows :—

“ Whereas the Governor and Company of Hudson’s Bay have ceded to the Right
“ Honorable Thomas, Earl of Selkirk, his ﬂeirs and successors, for ever, all that tract
“ of land or territory, bounded by a line running as follows, viz: Beginning on the
‘¢ western shore of Liake Winnipic, at a point in fifty-two degrees and thirty minutes
“ north latitude; and thence running due west to Lake Winnipigashish,otherwise called
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“ Little Winnipic; then in a southerly direction through the said lake, so as to stri
‘“its western slgor’e in latitude fifty-two degrees; then due West‘ to t'he pllacff) I‘{‘;}';.ell-:{? ;;}:lf‘a
« parallel of fifty-two degrees north latitude intersects the western branch 2 i s
“ otherwise called Assiniboine; then due south from that point o’f in ex;ec o
“ the height of land which separates the waters running into Hudson’s Bay 1(l)nrll -
“of the Missouri and Mississippi Rivers; then in an e'asterly direction a Odg-iver
“ height of land to the source of the River Winnipic (meaning by such last-name 11 3
“the principal branch of the waters which unite in Lake Saginagas) ; thence a 1;)_ %
“ the main stream of those waters and the middle of the sevex:al lakes througl.l whic
“ they pass, to the mouth of the Winnipic River; and thencein a northerly dlr‘e‘pglon
“ through the middle of Lake Winnipic, to the place of beginning; which territory

“is called Assiniboia, and of which I, the undersigned, have been duly appointed
“ Goovernor.”

“ Mr. Weldon—What date was that given ? ;
“ The Chairman—It says, “ given under my hand at Fort Daer (Pembina), the
“ 8th day of January, 1814.”
By the Chairman, to witness ;

“ Q. Se that the colony existed for a long time, and was recognized ’by the Im-
“ perial Governments as a Crown Colony, in fact ?—It was. The Hudson’s Bay Com-
“ pany had a council called the Northern Council. Their factors or pﬁicers were tl}e
“ Council of Rupert’s Land for all the purposes of Government. Bemdes havqng their
“officers and government at Red River, the Company had Sheriffs for Rapert’s Land.
“Q. Outside of the colony ?—Yes.

“Q. So that they had all the powers of Government ?—Yes.
By Mr. Ross : o

“Q. Did the southern boundary of the so-called colony of Assiniboia correspond
“with what was supposed to be the southern boundary of the Hudson’s Bay Com-
“ pany’s territory ?—Yes; the height of land.

“Q. But the eastern boundary did not in any way correspond with what was sup-
“ posed to be the eastern boundary of the Hudson’s Bay Company ? —It did not.

“ Q. Then it was only the boundary of the colony on the south side that corres-

“ ponded with the boundary of the Hudson’s Bay Company ?—Yes; the boundaries of
“the colony were made simply for its convenience.”

Judge Johnson, formerly Governor of Assiniboia and Recorder of Rupert’s Land,
also shows very clearly that Assiniboia was recognized by the Imperial Government,
and that it had the power, althvugh restricted, of making laws and ordinances, and

further, that it had no connection with Upper Canada. The following is from his
evidence :—

“ By the Chairman :

“Q. Was the Colony of Assiniboia recognized by the Imperial Government, and
“in what way ?—The existence de facto of the Colony of Assiniboia was certainly
“ recognized in a variety of ways, and in the most authoritative manner by the Crown
“ of Hngland in a series of Acts that admit of no doubt whatever. They sent the 6th
“ Regiment there in 1846 or 1847, under Colonel Crofton. They were sent by orders
“ of the Duke of Wellington to occupy that place, so that in view of any trouble in
“ respect to the Oregon question, they might be made available on the other side of
“ the mountains. However that was, they were sent there. After that, when I was
‘“ sworn in as Governor in 1855, after the retirement of Colonel Crofton and the troops,
“ I made a demand for troops for the purpose of keeping order, and I got troops com-
“ manded by Major Seaton.” They sent out a company of 100 men of the Canadian

“ Rifles, British troops in the pay of the British Government, and they were quartered
‘“ there some years. ' ‘

By Mr. Ouimet :

“Q. You were sent there in 1855 as Governor of Assiniboia ?—Yes. Besides the
“ troops, the Crown of England sent out a number of pensioners whom they re-enrolled

“ina pfrmanent form, to whom the Hudson’s Bay Company agreed to give land on
—B
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¢ their becoming settlers there. That was done on the retirement of the 6th Regiment?
“ about the year 1850 or 1851, and those pensioners were there with their families
¢ while I was there as Governor. Some of them and their descendants are still there
“ But I found a more important recognition,accidentally, yesterday evening, on the
¢ part of the English Crown, of the fact that the Colony of Assiniboia was a colony,
“ the existence of which they not only knew of but with respect to which they reserved .
“ to themseives the right to establish, of their prerogative,Courts of Justice whenever
¢ they should see fit.

“Q. You mean the Imperial Government ?—Yes. The way I came across that
“ was in referring to some old notes which I kept when I was in Assiniboia in 1857
“or 1858. In turning them over I found the opinions given by the Attorney and
¢ Solicitor-Geenerals of England of that day, Sir Richard Bethel and Sir Henry
¢ Keating. I found that I had extracted from a newspaper the opinions which those
“ gentlemen were supposed to have given. I also found that I had made this note:
‘ “There is an all-important paragraph omitted,” and I find the paragraph is inserted
“ in my handwriting. Then, to verify it, I looked at the opinion as it is published by
“ guthority in this country, and contained in thé book entitled ‘Statutes, documents
‘ and papers bearing on the discussion'respecting the northern and western boundaries
¢ of the Province of Ontario, compiled by direction of the Governmeunt of Ontario.” I
“ found that the paragraph which was omitted in publication, probably for some part
“ purpose, at that time, was this: [to be found on page 200 of the book referred toﬁ
¢ ¢ The company has, under the charter, power to make ordinances (which would be
“ in the natvre of by-laws) for the government of the persons employed by them, and
“ also power to exercise jurisdiction in all matters™ civil and eriminal; but no
“ ordinance would be valid that was contrary to the common law,nor could the
“ company insist on its right to administer justice as against the Crown’s prerogative
“ right to establish Courts of Civil and Criminal Justice within the territory.” Here
“then, in 1867, you have the two law officers of the Crown in' England stating it was
“ the Crown’s prerogative right, at that time, if they should see fit, to establish Courts
¢ of Civil and Criminal Justice in Assiniboia. Now, that is a declaration entirely at
¢ yariance with the possibility of its being part of Upper Canada, because to Upper
¢« Canada had been granted legislative powers and a constitution of its own, and in its
“ Legislature had been vested the right to constitute Courts of Justice. That was a
“ decisive recognition of the fact by the law officers in England that that colony de facto
“ existed, that the Crown recognized it, and not only had the power but possibly at that
“ time contemplated the exercise of the power of making it a Crown colony, and
“ establishing Courts of Justice there irrespective of Upper Canada, to which it was
“ not considered to belong at all.

“ Q. It was consideved that the water-shed formed the northern boundary line of
“ Upper Canada ?—Undoubtedly, and it was considered that the western boundary
“ was the line running due north, as it was laid down in the De Reinhardt case, from
“ the confluence of the Mississippi and Ohio to the southern boundary of the Hudson
“ Bay Company’s territory.

By Mr Trow :

“Q. Is the word due north used >—No ; the word northward is used, but that has
“ been interpreted by the most eminent Judge who ever lived in Lower Canada, Chief
“ Justice Sewell, to mean undoubtedly north.

By the Chairman :

“Q. You say that the surrender of the titlefof the Hudson’s Bay Company to the
“ Crown of England and to Canada, and its acceptance by them,established its validity ?
“ Have you opinions of learned counsel as to the validity of the Hudson’s Bay Com-
‘ pary’s charter, and the extent of territory it covered ?—There have been a series of
“ opinions from the earliest times, going back to the day of Lord Mansfield, then Mr.
“ Murray, and coming down to the present day, which, with very little variation, have
“ always maintained the right of the company to the soil,and to the territory; but
“ have not maintained with equal certainty their right to exclusive trading privilege.
¢ 1 take it that the Crown of England had the same right to grant land when it was'
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5 ! : ; to grant land now apart
¥ fgl-‘roanted by King Cha‘l_'lqs, that the'Crown in Canzfdla.s E’};)ason tgl:e 13th March, I:zt i
m exclusive trade privilege. It was in the year , district of Assini-
“ general court held in the Hudson’s Bay House, London, that th'e . rlﬁ territo
“ boia was erected and was declared ¢ co-extensive with such portion of t § 11?"!‘;{ 4
“ (these are the words of the order) granted to the late Thomas, Barl of Se :Eh,to_n
“ the 12th June, 1811, as is now within the domains of Her Britannic Majesty. . ta 18
“ what constituted the district of Assiniboia, and it was so consptuted de facto, w I? PtYei
““its precise extent, it has certainly been recognised by a series of Acts by the Bri ;S
. Government. I may state more than that: I came down from the Red River co unsx.y
“in the fall of 1858, Mr. Watkin was in this country, and was'assocmt?d with Sir
‘ Edmund Head in connection with the interests of the Hudson’s Bay Company ,bor
“ with respect to some proposition for establishing a Government in that territory y;
“ and-bye. It was folt it could no longer be held as a monopoly. I was, at the requgs
« of the Dukeo? Newods ile, called upon to draw np a report and .make a recommenda-
‘ tion as to the form- of Government which was desirable. This was in 1863. I re-
“ ported in favor of a Crown colony. I believe Sir Edmund Head did so too. Mosz_
¢ certainly the Duke of Newcastle recognised as apossible event that the Crown o
“ England might make a Crown colony of it. I believe it was a mere accident that' it
“ was not dore. At one time it was considered not only desirable, but aln}ost_ certq.m,
“ that it would be made a Crown colony, which is perfectly at variance with its being
“ part of Upper Canada.

- “Q. You had a judicature established there for the trial of criminal cases ?—Yes.
“ The validity of the company’s charter, in that respect, has always been acknowledged
“by the law officers of England. They administered justice there, perhaps in a ready,
“ but in a very efficient manner; and on one occasion, I am happy to say not in my
“ time, but in that of my predecessor, an Indian was tried for his life. He was found
i %uilty by a jury, condemned to be executed, aud was executed just outside Fort
“ Garry.

“Q. So that it was de facto a separate colony ?—It was unquestionably. It was
“ de facto a separate colony, and recognised as such by the Crown of England, which

“intimated more than once the possibility of their exercising their authority there
“ quite independent of Canada.”

From the foregoing it is quite evident that, on the one hand, the colony of
Assiniboia was to

some extent recognized by the Imperial Government, and that, on
the other, it was never in any way treated as a part of the Province of Upper Canada,
80 that any assumed boundary extending t]ge limits of Ontario into that colony
would be in error.

In reference to the proclamation of General Alured Clarke, your Committee are
of opinion that it cannot be construed as extending the limits or jurisdiction of Upper
Canada beyond the boundaries established by the Quebec Act, Had it been intended
that this proclamation should extend the boundaries of Upper Canada, as claimed by
the counsel for Ontario, over vast regions beyond ihe limits assigned by the Act and
the commissions issued under it, there would, your Committee apprebend, have been
something in the subsequent action of the Imperial Government to show that such
was the intention, but far from this being the case, there is a great deal of eonvincing
proof that no such intention was ever entertained. :

The Act 43 Geo. 3rd, cap. 138, was passed for the purpose of extending

ttle Jurisdiction of the courts of Justice in the Provinces of Upper and Lower
Canada to the Indian Territories. These Indian Territories are described in
the preamble as be

| ing “not within the Provinces of Lower or Upper Canada,
or either of them,” and there can, in the opinion of your Committee, be no
question as to the localities where the “ erimes and offences” which gave rise tothe

Act were committed. It is a matter of well-known history that the disputes and
rivalries between the fur traders culminated, towards the close of the past century
and in the beginning of the present, in feuds which hud their manifostation in nume-
ous acts of violence and bloodshed on the upper waters of the Albany and on the
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Rainy River and the Winnipeg. On the Assiniboine, too, aud even on Lake Superior,
between the River Pic and the Grand Portage, outrages were of frequent occurrence.
The Act was passed to provide the means of restraining and punishing such outrages,
and it was subsequently applied and acted on in these districts. Your Committee are
of opinion that the whole of the country, at least, west and north of the St. Lawrence
water-shed, was Indian Territory, although in part, no doubt, also Hudson’s Bay
Company’s Territories, and they are not certain that the country-bordering on Lake
Superior was rot considered at that time to be Indian territory. Atall events,
cases arose both on Lake Superior and inland from it which were tried under the
authority of the Courts of Quebec, conspicuous among which was that of one Mowat
who killed a gentleman of the name of McDonell at Eagle Lake, a place on the route
between English River and the Albany. This man (Mowat) was taken to Montreal,
tried and found guilty of manslaughter and punished accordingly, by being imprisoned
and branded, as was the custom of those times; this was in 1809, but the troubles
still continuing, in fact getting worse, in the district intervening between Lake
Superior, on the one side, and the prairie region about the Assiniboine and Red Rivers
on the other, the Governor General issued a proclamation, of which the following is a

copy :—

By His Excellency Sir Jonn Coare SHERBROOKE, Knight Grand Cross of the Most
Honorable Military Order of the Bath, Captain-General and Governor-in-Chief
in and over the Province of Lower Canada, Upper Canada, Nova Scotia, New
Brunswick and their several Dependencies, Vice-Admiral of the same, Lieute-
nant-General and Commander of all His Majesty’s Forces in the said Province
of Lower Canada and Upper Canada, Nova Scotia and New Brunswick, and their
several Dependencies, and in the Islands of Newfoundland, Prince Edward, Cape
Breton, and Bermuda, &ec., &e.

A PROCLAMATION.

Whereas in and by a certain Statute of the Parliament of the United Kingdom
of Great Britain and Ireland, made and passed in the forty-third year of His Majesty’s
Reign, intituled “ An Act for extending the Jurisdiction of the Courts of Justice
“in the Provinces of Lower Canada and Upper Canada to the Trial and Punishment
“ of persons guilty of Crimesand Offences within certain parts of North America,
¢ adjoining the said Provinces,” it is amongst other things enacted and declared that
from and after the passing of the said Statute, ¢ All Offences committed within any
“ of the Indian Territories or parts of America, not within the limits of either of the
“said Provinces of Lower or Upper Canada, or of any Civil Government of the
“ United States of America, shall and be deemed to be Offences of the same nature
“ and shall be tried in the same manner and subject to the same Punishmentas if the
¢ same had been committed within the Province of Lower or Upper Canada.”

And whereas, under and by virtue of the above in part recited Statute, Justices
of the Peace have been duly nominated and appointed with power and authority to

apprehend within the Indian Territories aforesaid, and to convey to this Province of
Lower Canada for trial, all and every person and persons guilty of any crime or

offence whatever :

And whereas there is reason to believe that divers breaches of the peace, by acts
of force and violence, have lately been committed within the aforesaid Ihdian Terri-
tories, and jurisdiction of the aforesaid Justices of the Peace:

I have therefore thought fit, and by and with the advice of His Majesty’s Execu-
tive Council, of and for the Province of Lower Canada, to issue this Proclamation, for
the purpose of bringing to punishment all persons who may have been or shall be
guilty of any such act or acts of force or violence as aforessid, or other crime an
offence whatever, and to deter all others from following their pernicious example,
thereby requiring all His Majesty’s subjects and others within the said Indian Terri-
tories, to avoid and to discourage all acts of force and violence whatsoever, and all
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proceedings whatever tending to produce tumults and riots, or in any way to disturb
the public peace. : be P o
And T do hereby strictly charge and command all Justices of the Peace tg g
aforesaid nominated and appointed under and by virtue of the z‘tbove-lme{lh 19ne :
Statute, and all Magistrates throughout this Province, and do require all others lf
His Majesty’s subjects generally in their several and 1'espe<;t1ve stations, tbo make
diligent enquiry and search to discover, apprehend and commit, or cause tov_ % OO
mitted to lawful custody for trial, in due course of Law, pursuant to the pl‘OHblOn‘Slln
the above-mentioned Siatute contained, all persons who have been, or shall be gui t,y
of any act or acts of force or violence as aforesaid, nor of any other crimeOr crimes,
offence and ofiences within the said Indian Territories, to the end that the laws may
be carried into prompt execution, against all such offenders, for the preservation of
peace and good order therein. e :
Given under my Hand and Seal at Arms, at the Castle of St. Lewis, in the City
of Quebee, in the said Province of Lower Canada, this Sixteenth Day of July, in the

Year of Our Lord One Thousand Bight Hundred and Sixteen, and in the Fifty-sixth
Year of His Majesty’s Reign.

J. C. SHERBROOKE.
By His Excellency’s Command.

JoN TAYLOR,
Deputy Secretary.

Those who argue that Lieutenant-Governor Alured Clarke's proclamation extended
Upper Canada to the northward and westward of the St. Lawrence water-shed,will here
see that a proclamation of at least equal weight issued by the Governor General des-
cribed the disturbed district of which Red River was the very centre, in 1816, as
being Indian territory “not within the limits of Lower or Upper Canada, or either of
them.” The contention that the Act of 1803 was intended to apply to the Arctic
water-shed, is, in the opinion of your Committee, undeserving of serious notice.

The suggestion seems to have had its origin with Lord Selkirk, who, when in
England in 1815, wished to produce the impression that the Red River country
which he was then attempting to colonize, was neither Canadian nor Indian territory,
but, notwithstanding this, he, on his return to Canada, had himself and some of
his adherents sworn in as Justices of the Peace under the Act, and they subsequently

issued warrants as such, not on the Arctic water-shed, but within the disturbed
region west of Lake Superior.* (See Appendix, page .)

In 1816, the Government of Quebec appointed two Commissioners, Messrs. Colt-
man and Fletcher, to investigate the causes of the disturbances within the Indian
territories. These gentlemen went to the Red River settlement, where they held
investigations, not in regard to disturbances on the Arctic water-shed, of which they
had probably never heard, but in regard to the lamentable occurrences of which the
Red Riyer settlement was then the focus. (See Appendix, page .)

That the country west and north of the water-shed and west of the due north
line, 8o often referred to, was Indian Territory, was decided by the Court of King’s
Bench, Quebec, in the de Reinhardt trial.

In regard to the north-eastern boundary of Ontario, the dividing line between the
Province of Upper Canada and the Province of Quebec as ostablished by the Consti-
tutional Act of 1791, and the Order in Council issued under it, as will be seen on
reference to the commission of 12th September, 1791, to Lord Dorchester, already
quoted, is described as running “from the head of the said Lake (Tewmiscaming) by
a line drawn due north until 1t strikes the boundary line of Hudson’s Bay,” This
description was continued in all subsequent commissions up to March, 1838, when

*See History of Fur Trade and Appendices in Library.
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the matter appears to have been reconsidered. And from the latter time forward,
the desciiptions ran as in the following commission :—

30TH MARCH, 1838.

JouN GeorGE, EARL or Durman.—Captain-General and Governor-in-Chief of the Pro-
vinee of Upper Canada.

Our said Province of Upper Canada; the said Province being bounded om the
east by the line dividing that Province from Lower Canada, beginning at a stone
boundary on the north bank of the Lake St. Francis at the Cove west of the Point
an Beaudet, in the limit between the Township of Lancaster and the Seigneurie of
New Longueuil, running along the said limit in the direction of north thirty-four
degrees west to the westernmost angle of the said Seigneurie of New Longueuil
thence along the north western boundary of the Seigneurie of Vaudreuil, running
north twenty-five degrees east until it strikes the Ottawa River, to ascend the said
river into the Lake Temiscaming, the said Province of Upper Canada being also
bounded by a line drawn due north from the head of the said lake until it reaches
the shore of Hudson’s Bay; the said Province of Upper Canada being bounded on
the south, beginning at the said stone boundary between Lancaster and Longueuil,
by the Lake St. Francis, the River St. Lawrence, the Liake of the Thousand Islands,
Lake Ontario, the River Niagara, which falls (leads) into the Lake Erie, and along the
middle of that lake on the west by the channel of Detroit, Lake St. Clair, up the
River St. Clair, Lake Huron, the west shore of Drummond Island, that of St. Joseph
and Sugar Island, thence into Lake Superior.’

In regard to the description first mentioned, the evidence goes to show that the
words “ Boundary line of Hudson’s Bay ” meant a line at a greater or less distance
from the shore, and not, as has been sometimes contended, the shore itself. It was a
territorial boundary line, in fact, which, previous to the cession, was held to be the
dividing line between the British and French possessions in that part of the conti-
nent. In the interests of England, as represented by the Hudson’s Bay Company, it
was claimed that this dividing line was in a certain position, far inland from the coast;
and in those of France, that it was in another position somewhat nearer to the coast.
Without entering into a discussion as to the precise position of the line or the corres-
pondence which took place regarding it, subsequent to the Treaty of Utrecht, your
Committee have no hesitation in expressing the opinion that there was around Hud-
son’s Bay, on the south and west, a considerable extent of country which formed no
part of the Province of Quebec, as constituted by the Act of 1774, nor, consequently, .
of Upper Canada, as established by the Constitutional Act of 1791 ; and, further, that,
from the date of the Treaty of Utrecht (1713) the Hudson’s Bay Company were, up
to the time at which they disposed ‘of their territorial rights to the Dominion, in
possession of the territories bordering on Hudson’s Bay. But in 1838, the description
of boundaries in the commissions to Governors was altered, and made to run as
follows: “To ascend the said river into Lake Temiscaming, the said Province of
“ Upper Canada being also bounded by a line drawn due north from the head of the
“said lake until it reaches the shore of Hudson’s Bay.” If, therefore, a commission
can be construed as extending the limits of a Province, if the authority under which
that commission was issued had the power to extend or curtail territorial boundaries,
then, the Province of Upper Canada was carried to the shore of Hudson’s Bay, in
1838, and a due north line from the head of Lake Temiscaming to the shore became
a portion of its eastern boundary.

But the same commission which contained the foregoing deseription,
carried the western limit of Upper Canada only “into” Lake Superior, and

* In the commission of 1st October, 1846, to Lord Elgin, the wording is somewhat amended, but
the description is essentially the same, and as in the former commissions, commencing with that of
1838, to Lord Durham, the western boundary of Upper Canada is only carried “into” Lake Superior.




if it is to govern in the one case it is but rgasonable‘ that 2 1{; dsh(:;::&
do so in the other. In this connection, however, it may be s 1 e P
the judges who appeared before your Committee seemed to be si ongly u(id o
opinion that the boundaries of Provinces, with constitutional governmentis,hclo g
be altered by commissions to Governors, or proclamations. On the other han 305
Attorney-General of Ontario, whose reputation” as a constltutlonu} lawyer f? ‘izn 8
high, as well as the other counsel for Ontario, based their arguments, in great par , OTL
what they conceived to be the undoubted prerogative of the Crown to enla: ;s;r.e'm:
curtail the limits of Provinces (see proceedings before the Arbitrators io App.en 12})_»
and indeed the Quebec Act gives the Crown, as already mentioned, t}}’e power to. cur-
tail, at least, for it enacts that the  territories, islards and countries,” which are t(;_
be added to the Province of Quebec, as constituted by the Royal Proclamation o
Tth October, 1763, “ be and they are herely during His Majesty's pleasure annexed g(;
and made part and parcel of the Province of Quebee.” This seems to leave no dou
as to the power of the Crewn to curtail the limits, and in this view the question }0
be solved would simply be whether the Crown had done so or not. By the Commis-
sion of 22nd April, 1786, to the Governor-General, Sir Guy Carleton, the western
limit of the Province of Quebec was extended to the Lake of the Woods, and from
thence westward to the Mississippi. This, no doubt, was an extension of the Pro-
vince to the westward, that is, measuring its former limits by the descriptions in the

receding Commissions, in none of which, however they might be construed, were the

oundaries carried so far to the mnorth and west® It hus been claimed that
this being a Commission to a Governor General, it was meant to cover the whole
territory te the westward, whether within the limits of the Province or not. How-
ever this may be, the Commission was, as already stated, revoked, and that, too, in
the most decided terms, soon after the passing of the Constitutional Aet, by the
Commission of 12th September, 1791, to Lord Dorchester, and in the latter Commission
and succeeding ones, for a period of nearly forty-seven years, the Province of Upper
Canada is described as simply embracing so much of the former Province of Quebec
aslay to the westward of the dividing line between the two Provinces. Iere was
an evident exercise of the Royal prerogative,—in the first place a Commission (that
of 1786) running the boundaries northward, through a new water shed, and westward
to the Mississippi, and in the next a Commission, that of 14th September, 1791,
revoking the former one and limiting the boundaries of Upper Canada to so much of
the former Province of Quebec as lay to the westward of the dividing line. Had it
been intended that the Province of Upper Canada should extend westward to the
Lake of the Woods, and from thence to the Mississippi, it is reasonable to believe that
the description would have been repeated, but instead of its being in any way renewed
or continued, the very first Commission subsequently issued revoked it absolutely.

Thereis no reason to suppose that there was any accidental omission in the
description contained in the series of Commissions commencing with that of 30th
March, 1838, to Lord Durham. The wording is very clear and precise, and the cur-
tailment of Upper Canada, on the west, to the entrance of Lake Superior, must have
been a matter which met with the serious consideration of the Imperial authorities.
The cause of the change should be sought for in the condition of matters which
had arisen, as already stated, at the head of Lake Superior and in the Indian Terri-
tories, which latter had been declared, by the Act of 1803, to be beyond the limits of
the Provinces and for which a particular jurisdiction had been provided and exercised,
added to which, a colony was growing up within these Indian Territories which the
Imperial authorities had never treated as a part of Upper Canada, and the south-
eastern boundaries of that colony came up to the Height of Land.

The Commission of 1786, to Lord Dorchester, carried the line ¢ through Lake
Superior, northward of the Isles Royal and Phillipeau.” The wording of the Commis-
sion of 1838 (o Lord Durham is simply into Lake Superior, and there is nothing said
In the latter of the Isles Royal and Phillipeau. That the change was intentional and
fully considered before being made is obvious, and the only point left indefinite is

oW far “into” Lake Superior the line should go. To run it © through ” would



evidently be in contravention of the description. Tocarry it even as far as the Isles
Royal and Phillipeau, which were points clearly noted inthe Commission of 1786,
would also seem to be contrary to the meaning and intention indicated by the Com-
mission of 1838, for these Isles were marks on the route and would not have escaped
mention had it been intended to carry the line, not only into Lake Superior, but
through it to the longitude of these Isles.

Taken by themselves, the later Commissions, commencing with that of 30th
March, 1838, to Lord Durham, certainly seem to limit Upper Canada, on the west, to
the entrance of Lake Superior, but they extend the Province northward to the shore of
Hudson’s Bay. If those who hold that the Crown can by virtue of its prerogative
extend or curtail the limits of a Province, are correct in their views, and if these
Commissions are to be taken as resulting from an exercise of the Royal Prerogative,
then the boundaries of Ontario need no further definition than to determine how far
into Lake Superior the Province is to extend on the west.

If, on the other hand, the Acts of the Imperial Parliament are to govern, without
reference to commissions or proclamations, the weight of evidence goes to show that
the boundary on the west would, according to the Quebec Act, be the prolongation of
a line drawn due north from the point of junction ot the Ohio and Mississippi. This
line has the unanimous decision of the Court of King’s Bench of Quebec, given in
1818, in its favour, and that decision has never been reversed.

On the porth, the Quebec Act makes the southern boundary of the territories of
the Merchant Adventurers“of England trading into Hudson’s Bay the limit.
But there were two Acts dealing with the Indian territories subsequently passed,
viz.: the Acts 43 Geo. 3rd, cap. 138 and [—2 Geo. 4th, cap 66. These Indian
territories, in the view of your Committee, came, at least, to the Height of Land, north
of Lake Superior, and, as declared in the Actsabove referred to, were *“not within
the Provinces of Upper or Lower Canada, or either of them.” On the east the
boundary would be the former line of division between Upper Canada and Quebec,
which, after following the Ottawa to the head of Lake Temiscaming runs due north to
the boundary lineof Hudson’s Bay—in other words, to the southern boundary of
the Hudson’s Bay Company’s territories.

It will thus be seen that there are two ways of arriving at a decision as
to the boundaries between the territories of the Dominion and Ontario. The
question is, in fact, narrowed down to this: If the description in the later commis-
sions, under the great seal, to the Governors General, are to be taken as emanating
from an authority having power to add to or curtail the limits of Provinces ; if, in fact,
they have the authority of the Royal Prerogative, then the boundaries between the
Province of Ontario and the territories of the Dominion are easily designated. 1If]
on the other hand, the decision is to be governed by Acts of Parliament, without
reference to commissions or proclamations, then, also, the boundaries might be
dolineated without difficulty, but, as above set forth, they would be different from
those so clearly described in the commissions running from 1838 to the confederation
of the Provinces.

In reference to the award made by the Arbitrators on the 3rd day of August,
1878, a copy of which is appended, (page ,) your Committee are of opinion that it
does not describe the true boundaries of Ontario. It seems to your Committee to be
inconsistent with any boundary line ever suggested or proposed, subsequent to the
Treaty of Utrecht (1713). It makes the Provincial boundaries run into territory
granted by royal charter, in 1670, to the Merchants Adventurers of England trading
into Hudson’s Bay, and it cuts through Indian Territories which, according to the Act
43rd George III,, cap 138, and 1—2 George IV, cap 66, formed “no part of the
Provinces of Lower Canada or Upper Canada, or either of them,” and it carries the
boundaries of Ontario within the limits of the former Colony of Assiniboia, which
was not a part of Upper Canada.

All of which is respectfully submitted, i
S:J. DAWSON,

Chairman.,




XXvil

Commitree Room No. 8,

Wednesday, 5th May, 1880.
Committee met at 11:30 o’clock, a.m.

PRESENT :

Mr. Dawson, Chairman.
¢« Robinson,

¢ DeCosmos,

“ Royal,

“ Trow,

Mousseau,

Caron,

“ MeDonald (Cape Breton),
“ Weldon,

Ouimet.

“ Ross (Middlesex).

It was moved by Mr. DeCosmos, seconded by Mr. Royal, “That the Report
“now submitted by the Chairman to the Committee be adopted.” .

Moved in amendment by Mr. Ross, seconded by Mr. Trow, “That this Com-
*‘ mittee met for the first time on the 23rd day of February; that since that time
“ the following persons have been examined, with a view to ascertain such facts as
“ would enable your Committee to arrive ata just conclusion, viz. :—Lindsay Russell,
“ Surveyor-General ; Col. Dennis, Deputy Minister of the Interior; Hon D. Mills,
“ M.P., Professor Bell, of the Geological Survey; Hon. D. A. Smith, M. P., Hon.
“ Justice Johnson, Thomas Bodgins, Q.C., Hon. Justice Armour, William Murdock,
“ Civil Engineer ; P. L. Morin, P.L.S., Hon. Justice Ramsay, Mr. Wm. McD. Dawson,
“ Hon. Wm. McDougall, C.B.

“ That a large amount of documentary evidence has been submitted from time
¢ to time, which is worthy of careful consideration.
‘“ That on Monday, the 3rd inst., the evidence of Mr. Wm. McD. Dawson was

“ submitted in printed form which opened an entirely new issue in connection with
“ the investigations of the Committee.*

“ That on Tuesday, the 4th inst., your Committee met, for the first time, to
““deliberate upon the great mass of oral and documentary evidence collected during
“ their protracted labors, and sat for a short time.

* That, in the limited time at the disposal of your Committee, before the proro-

* gation of Parliament, it is impossible to consider, with that care and deliberation
“which 8o important a question deserves, the mass of evidence submitted to your
“ Committee, therfore

“ Kesolved, That the Minutes of the Committee, and all the evidence oral and
“documentary be reported to the House.

Which was lost on the following division :—

Yeas. Nays.
Messrs. Ross, Messrs. Caron,
Trow, DeCosmos,
Weldon—3. Dawson,
Mousseau,
McDonald (Cape Breton),
Ouimet,
Royal,
Robinson—S8.
The main motion was then carried on the same division.

...+ This evidence was given on the 30th April, and printed proofs sent to the Members of the Com-
mittee ozi 18t May. It was brought up for consideration asabove stated, on 3rd May, following.
—-0
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Moved by Mr. Ross, seconded by Mr. Trow,
“That the Minutes of the Committee and the evidence taken be reported to the
“ House.”—Carried.

The following letter was received from Mr. Brecken, M.P,

House or CoMMONS,
5th May, 1880.

Dear Sir,—I regret that I could not attend the meeting this morning of the.
Committee, on the Boundaries between Ontario and the unorganized Territories of
the Dominion. Had I been present, I would have felt it my duty to have supported
your report.

Believe me, yours faithfully,
FRED Dz Sr. C. BRECKEN.

Smon J. Dawson, Esq., M.P.,
Chairman of Committee.



EVIDENCE TAKEN

BEFORE the Select Committee of the House of Commons appointed to
enquire into and to report to this House upon all matters connected
with the Boundaries between the Province of Ontario and the un-

organized Territories of the Dominion with power to send for persons
and papers.

House or Comons,
Commrrree Room No. 8,
Tuespay, 2nd March, 1880.

EVIDENCE.

The Committee met.—Mr. Dawson oceupied the Chair.

Colonel DexNis was called and examined :—At the request of the Chairman he

read his report to the Honorable the Minister of Justice on the Boundary Question,
dated the 1st October, 1871.

REPORT OF COLONEL DENNIS.

O1rawa, 1st October, 1871.

Remarks on the question of the boundary between the Province of Ontario and
the Dominion Lands or North-West Territories.

1. The above limit is identical with the westerly boundary of the Province of
Quebec as the same was fixed by the Quebec Act in 1774.

2. In deseribing the boundary of Quebec, in the act referred to, having com-
menced at the Bay

of Chaleurs and continned westorly to the north-west angle of
the Province of Penns

ylvania, it goes on in the following language: ¢ And thence
“along the western boundary of the said Province

(Pennsylvania) until it strikes the
“ River Obio, and along the bank of the said river

westward to the banks of the Mis-
“ sissippi, and northward to the southern boundary of the

territory granted to the Mer-

chant Adventurers of England trading to Hudson's Bo v :

3. The above phraseology (underlined), in describing the westerly boundary o

Quebec, has been, and is still, interpreted in different ways according to the private
opinions or projudices of parties.

4. Those interested in locating the boundary of Ontario as far as possible to the
west, argue that the term

“to the banks of the Mississippi and northward to the southern
“ boundary of the territory, etc., etc.,” means that in going northward, the banks of the
Nillississippi are to be followed to its source, and that they were in fact so intended in
the Act.

5. On the other hand it is contended, in the interest of the Dominion, that the
language “to the banks of the Mississippi,” simply means to the banks of the said
river at the point where it is joined by the Ohio, and the words which follow, ¢ and
no"i/zward to the southern boundary, etc.,” was intended to be construed as upon a due
n0rth line.

———

* See paper marked E annexed.




6. There is no evidence forthcoming which would show clearly what was intend-
ed by the Act, and in considering the question, therefore, we are left to draw con-
clusions from co-relative circumstances; a consideration of these have led the writer
to believe that a due north line from the forks of the Ohio was intended as the west-
erly boundary of Quebec, in rupport of which he would submit : —

7. Had such not been the intention, that is to say, had it been intended that the
Mississippi River should be the west boundary, inasmuch as the evident intention
to make the Ohio River the southern boundary west of Pennsylvania, was thus defi-
nitely expressed “and along the banks of the said river westward to the banks of the
Mississippi,” then such intention would have been expressed in corresponding terms,
that is to say, the boundary would have been described as “northward along the banks
of the Mississippi, ete., etc., ete.” -

8. This argument has the more force from the fact stated as follows :—The Bill,
as submitted to the House, described the boundariesas “ heretofore part of the terri-
“ tory of Canada in North America, extending southward to the banks of the River
“Ohio, westward to the banks of the Mississippi, and northward to the southern
“ boundary of the territory granted to the Merchant Adventurers, etc., ete.”

9. Mr. Buarke, in theinterests of the Provinces of New York and Pennsylvania,
moved in amendment (the House being in Committee) to substitute the following for
the boundary, viz. : after North America “ by a line drawn, etc., ete., ete., ete., fo
““the morth-west part of the boundary of Pennsylvania, and down the west boundary of that
“ Province by a line drawn thence till it strike the Ohio.”

The above words were inserted.*

10, Then followed another amendment, which was "adopted, and after ¢ Ohio”
should be inserte.| “ and along the bank of the said Ohio.”

Now, had the banksof the Mississippi been intended to be adhered to in going
“porthwards,” is it not clear that the necessity of an amendment to that effect would
similarly have madec itself evident at the time, and does not the absence of any re-
ference to the point or discussion whatever upon it go to show that “ northwards ”
was intended to be on a due north line.

11. The map which was used in the House of Commons to illustrate the question
of the boundaries of Quebec in the debate on the Act, is said to have been one known
as Mitchell’s map, duted February 13th, 1775.

12. It is stated that there were two editions of this map, the first one being
withdrawn on the publication of the second, which latter contained ‘‘ numerous impor-
tant corrections, but the date was not altered.” T

13. The only copy of Mitchell’s map available is in the Library here, and, on
inspecting the River Mississippi on it, we tind that the course of that river is taken
up abruptly at a point in 47° 12’ north latitude and 101° 30’ west longtitude, at which
point we further find on the map the following note by the author : _

“ The head of the Miseissippi is not yet known. It is supposed to arise about
“the 50th degree of latitude and the west bounds of this map, ete., ete., ete.”

14. Now it is not at all probable that with the uncertainty asserted to exist on
the map itself used by the House ot Commons at the time the boundaries were de-
bated and settled, with regard to the source and direction of a great part of the
course of the Mississippi, that the House intended its banks as the boundary of Quebec.

15. Such a theory, leaving as it would, one of the principal boundaries of the
Province in great uncertainty, would be entirely inconsistent with the minuteness
and precision of language insisted on in settling the Ohio as the southern boundary.

16. Taking the strictly legal construction of the description, it is claimed that
the direction expressed as “ northwards” is upon a due north line, in favor of which
see the decision on this specific case in the judgment of Chief Justice Sewell in con-
nection with the trial of Charles de Reinhardt in Quebec, 1817, for murder committed
on the Winnipeg River. |

* 0. debutes, p. 123, and Journals of House of Commons, No. 34.
i See \rignts’ Cavendish Debntes. (Vote following preface.)
T See Report of triul, in Library, House of Commons, Ottawa.
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17. The northerly boundary of Ontario, between it and the ’Dommlqn'laﬂds; 15
andoubtedly the soutticrn boundary of the Hadson Bay Company’s possessions. It
is possible that some difference of opinion may arise as to where this boundary should
be located on the ground. 5

18. The charter of the Hudson’s Bay Company, dated 2nd May, 1670 (see paper
marked F), described their grant as ¢ extending over and including all lands and
“territories drained by the waters emptying into Hudson’s Bay.’

19. The boundary in such case ‘would be the ridge dividing the Wat(?l'-sheds
north and west of Lake Superior, which intersects the Dawson route at height of
izltnd portage, and crosses the international boundary between South Lake and Gun-

int Lake.

20. It may be argued on behalf of Ontario that the dividing ridge which should
bound the Hudson’s Bay Company’s possessions on the south is that which may be
described as the northerly section of the * “ range which, dividing to the north-west
“ of Lake Superior, separates the waters flowing direct to Hudson’s Bay from those
“flowing into Lake Winnipeg, crossing the Nelson River at Split Lake, or Lac des
< Forts, ete.;”” and it will probably be urged in favor of this view that the grant to the
company only covered ‘such lands and territories as were not already actually pos-
““sessed by the subjects of any other Christian Prinze or State,” and that inasmuch
as the country to the south of the range of high lands last described was considered
to belong to France, that therefore King Charles would give no tittie in what he did
not own, and certain old maps (see Band C) are referred to in support of this view.

21. Itis not important to discuss this view, if it is conceded that a due north
line from the forks of the Ohio bounds Ontario to the west; as in such case the
height of land would be intersected just north-west of Lake Nipigon at a point about
which there can be very little dispute.

«2. 1f, on the other hand, the contention of Ontario is allowed, that is to say,
that the banks of the Mississippi should be followed to their source, and that a line
should be drawn thence due north to intersect the height of land alluded to in Eara.-
graph 20, then the westerly boundary would extend over 300 miles north of the Luke
-of the Woods, and the Province would be made to include a territory which, as regards
form and extent, could not, in the opinion of the undersigned, have been at all con-
templated or intended at the time of passing the Quebec Act.

23. But the undersigned assumes, on the strength of opinions to such effect, given
by eminent counsel to whom the question had been submitted, that the “southern
““ boundary of the territory granted to the Merchant Adventurers of England trading to
“ Hudson’s Bay ” was, and is, the height of land bounding the water-shed of the basin
of Hudson’s Bay; and, even admitting that the banks of the Mississippi, to thesource
of the said river, were intended by the Act, a due north line from the latter would,
in the course of a very few miles, intersect such height of land, as the same is in the
immediate vicinity of the source of the Mississippi, and between it and the Lake of
the Woods, the waters in which latter drain into Hudson’s Bay.

24. The only territory, therefore, affected by the question of the due north
boundary from the forks of the Ohio, as against the Mississippi as the boundary, is
that colored yellow on the tracing marked A, herewith shown, as contained between
the due north line from the forks of the Ohio, and the curved line defining the height
of land to the south and west, because, even construing the west limit of Ontario
in the Quebec Act as the banks of the Mississippi, and a line due north from the
source of that river {o the height of land forming the southern boundary of Hudson’s
Bay Company’s territory, such description would only take effect where, and to the
eastand north of where, such ‘height of land crosses the international boundary
between Gunflint and South Lakes, as before mentioned, confirming, in fact, the west-
ern and northern boundaries of the Province, in accordance with their description
E(S)’ .BOI}Chfgfti%, and which usage had established up to the acquisition of the terri-

ries in 5

- Set?l Re:ylaort, Commissioner Crown Lands, 1857.




25. Looking at the very irregular character of the boundary which would be
formed by following the ridge between the water-sheds, it is suggested by the writer,
whether it would not be better for Ontario and the Dominion to agree on a conven-
tional boundary, for instance, in some way, as shown on tracing lettered C.

26. The saving, in such case, in the expense of surveying and defining the bound-
aries on the ground, would be at least one-half;; besides which, making the limits of
this regvlar character, would facilitate the laying out of the lands adjoining them im

~ future times.

(Signed) J. 8. DENNIS.
Orrawa, Octlober 1st, 1871.

Papers and maps accompanying the preceding remarks submitted to the Hon.
the Minister of Justice.

A.—Tracing of Cotton’s map (modern), showing sources and course of the
Mississippi.

B.—Tracing of Jeffrey’s map of 1760.

C.—Tracing of De Lasle’s map of 1740.

D —Tracing of (reduced scale) Mitchell’s map of 1755.

B.—Extract—Quebec Act, 1774.

F..—Bxtract—Charter H. B. Co., 1670. :

G.—Tracing part of Devine’s map, north of Lake Superior (to show conventional
boundary proposed).

H.—Extract—Bouchette’s history of Canada, describing boundaries (1832).

I.—Extract—Opinion of Judges on boundary, from De Reinhardt’s trial.

K.—Extract—Commission to Guy Carleton, 1786.

L.—Extract—King’s Proclamation, 1763.

(E)

From an Act for making more effectual provisions for the government of the
Provinee of Quebec in North America. (Quebec Act, 1774.)

Whereas His Majesty, by his Royal Proclamation bearing date the seventh day
of October, in the third year of his reign, thought fit to declare the provisions which
had been made in respect to certain countries, territories, and islands in America,
ceded to His Majesty Ey the Definitive Treaty of Peace, concluded at Paris, on the
tenth day of February, one thousand seven hundred and sixty-three.

And whereas, by the arrangements made by the said Royal Proclamation, a very
large extent of country, within which there were several colonies and settlements of
the subjects of France, who claimed to remain therein under the faith of the said
Treaty, was lett without any provision being made for the administration of civil
Government therein, and certain parts of the territory of Canada where sedentary

fisheries had been established and carried on by the subjects of France, inhabitants of

the said Province of Canada, under grants and concessions from the Government
thereof, were annexed to the Government of Newfoundland, and thereby subjected to
regulatiors inconsistent with the nature of such fisheries.

May it therefore please your most Excellent Majesty, that it may be enacted, and
be it enacted by the King’s most Excellent Majesty, by and with the advice and con-
sent of the Lords Spiritual and Temporal, and Commons, in this present Parliament
agsembled and by the authority of the same, that all the Territories, [slands, and
Countries in North America belonging to the Crown of Great Britain, bounded on the
south by a line from the Bay of Chaleurs, along the high lands which divides the
rivers that empty themselves into the River St. Lawrence, from those which fall into"
the sea, to a point in forty-five degrees of northern latitude on the eastern bank of the
River Connecticut, keeping the same latitude directly west, through the Lake Cham-
plain, until in the same latitude it meets the River St. Lawrence; from thence up




* “the eastern bank of the said river to the Lake Oatario; thence through the Lake
Ontario, and theriver commonly called Niagara, and thence along by the eastern and
South-eastern bank of Lake Hrie, following the said bank, until the samo shall be
1ntersected by the northern boundary, grantel by the charter of the Province of

ennsylvania, in case the same shall be so intersected, and from thence along the
northern and western boundaries of the said Province until the said western boundary
8trike the Ohio. But in case the said bank of the said laks shall not be found to be
80 Intersected, then following the said bank until it shall arrive at that point of the
8aid bank which shall be nearest to the north-western angle of the said Province of
ennsylavnia, and thence by a right line to the said north-western angle of the said
rovinge, and thence along the western boundary of the said Province until it strike
the River Ohio, and along the bank of the said river westward to the banks of the
188i88ippi, and northward to the southern boundary of the Territory granted to the
erchants Adventurers of England trading to Hudson’s Bay, and also all such Terri-
tories, Islands and Countries which have, since the tenth of February, one thousand
Seven hundred and sixty-three, been made part of the Government of Newfoundland,
¢, and they are hereby, during His Majesty’s pleasure, annexed to and made partand
Parcel of the Province of Quebec, as created and established by the said Royal Pro-
“Clamation of the seventh of October, one thousand seven hundred and sixty-three.
Provided always, that nothing herein contained relative to the boundary of the
Provinee of Quebec, shall in any wise affect the boundaries of any other colony.
Provided always, and be it enacted that nothing in this Act shall extend, or be

“Construed to extend to make void or to vary, or to alter any right, title, or possession

“derived under any grant, conveyance, or otherwise howsoever, of; or to any lands

Within the said Province, or the Provinces thereto adjoining, but that the same shall

Temain and be in force, and have effect as if the Act had never been made, &e., &e.

(F)

Description of Grant from Charter of Hudson’s Bay Company. Charter the
Becond, zn May, 1670.
We have given, granted, and confirmed, and by these presents for us, our heirs
and successors, do give, grant and confirm unto the said Governor and Company, and
Ir successors, the sole trade and commerce of all those seas, straits, bays, rivers,
akes, creeks, and sounds, in whatsoever latitude they shall be, that lie between the
“htrance of the straits commonly called Hudson’s Straits, together with all the lands
And territories upon the countries, coasts, and confines of the seas, bays, lakes, rivers,
““reeks and sounds aforesaid, that are not already actually possessed by, or granted to
20y of our subjects, or possessed by the subjects of any other Christian Prince or
Plate, with the fishing of all sorts of fish, whales and sturgeons, and other royal fishes
t.n the seas, bays, inlets and rivers within the premises, and the fish therein taken,
O8ether with the royalty of the sea upon the coasts within the limits aforesaid, and
iy mines royal, as well discovered as undiscovered, of gold, silver, gems and precious
ar dnes to be found or discovered within the territories, limits and places aforesaid;
wil that the said land be from henceforth reckoned and reputed as one of our
Plantations or colonies in America, called “ Rupert’s Land.”” And further, we do by
OS¢ presents, for us, our heirs and successors, make; vreate and constitute the said
overnor and Uompany for the time being, and their successors, the true and absolute
oth lsand proprietors of the same territory, limits and places a.foresaid,. a'nd of all
o er the premises, saving always the faith, allegiance and sovereign dorm.mon due to
el"r‘?“l‘ heu:s and successors, for the same, to have, hold, possess, and enjoy the said
a8 a}tory » limits and places, and all and singular other the premises hereby granted
o oresaid, with their and every of their rights, members, jurisdiction, prerogatives,
A alt"“?; and appurtenances whatsoever, to them the said Governor and Company,
lnant 1eIr successors, for ever, to be holden of us, our heirs and successors, as of our
t Ot of Bast Greenwich, in our County of Kent, in fee and common soccage, and
1 capite, or by Knight's service. yielding and paying yearly to us, our heirs and




successors, for the same, two black elks, and two black beavers, whensoever and as
«often as we, our heirs and successors, shall happen to enter 1nto the said countries,
territories, and regions hercby granted. g

(H.)

ExtracTs from Bouchette's History of Canada, 1832. As calculated to fix what was

supposed to be the boundary between Upper Canada and the Hudson's Bay
Territories at that time.

Page 29.—By the North-West Territories is generally understood all that portion
of country extending from the head of Lake Superior westward to the western
shores of America, northward to the frozen ocean and north-westward to the limits
of the"territory granted under the Hudson’s Bay Charter.

“Tracing the boundary upon the Author’s Geographical Map of the British:
North American Provinces, published in 1815, and upon Arrowsmith’s Map of North
America, which embraces the whole of the Indian Territories, the dividing high
lands are found to pass at the sources of Bast Main, Rupert, Harricanaw, Abitibbi
and Moose Rivers and the various branches of Albany, Severa and Hill Rivers, all of
which disembogue in Hudson’s or James’ Bay, leaving the rivers on the opposite side
to descend to the St. Lawrence and the great lakes.”

Page 30.—Returning to the vicinity of Lake St. Anue, in the region of lake
Superior, another ridge of high lands is found, diverging south-westerly from the-
height of land already mentioned, which, after dividing the waters of Lake Superior
from thoso of Lake Winnipeg, winds round the sources of the Mississippi, that
descend southerly to the Mexican Gulf and the Red River, flowing northerly into
Liake Winnipeg. It is along these high lands that the Hudson’s Bay Company pre-
tend to establish their southern boundary, their claim embracing all that tract of
country included within an irregular line drawn through the sources of the rivers
discharging their waters into Hudson’s and James’ Bay.

Page 40.—The sccond section of the Indian Territory comprises the country”
between 49° and 56° of north latitude, on the southern boundury of British America,
in that part of the continent on oneside, and the high lands constituting the boundary
of Hudson Bay, according to Bennett’s and Mitchell's maps, on the other, the Stony
Mountains on the west, and the height of land dividing the waters of Lake Superior
from Lake Winaipeg, on the east.

Pa ze 43.—The extensive tract of country sold by the Hudson’s Bay Company to-
the Earl of Selkirk, comprchends the whole course of the Red River, and is bounded
as fhllows: commencing on the western shore of Lake Winnipeg, at a point in 52°
30’ north latitude, the line runs due we-t to Lake Winnipegosis, or Little Winnipeg,
then in a southerly direction through the lake so as to strike its western shore in
latitude 52°, then due west to the place where the parallel of 52° strikes the Assini-
boine River, thence due south to the high lands dividing the waters of Missouri and
Mississippi from those flowing into Lake Winnipeg, thence easterly by those high:
lands to the source of River La Pluie, down that river through the Lake of the
Woods and River Winnipeg, to the place of beginning.

This territory, to which the name Assiniboine was given, is understood to com-
prise a superficies of about 116,000 square miles, one-half of which has since fallen
within the limits of the United States, according to the boundaries determined upon
by the convention of 1818, between the American Government and Great Britain.

Its surface is generally level, presenting frequent expansive grassy plains that
yield subsistence to innumerable herds of buffulo. The aggregate of the soil is light
and inadequate to the growth of trees either large or abundant, but the banks of the
rivers often exhibit more promising allusions, and have, when cultivated, produced
very competent returns to the agriculturist. '

Pages 63 ar.d 64.—The Province of Upper Canada, thus divided, lies between the

parallels of 41° 47 and 49° of north latitude, and extends westward from 74° 30’ of

west longitude from the meridian of Greenwich. It is bounded on the south by the



United States, on the north by the Hudson’s Bay Territory and the Grand or Ottawa
iver, on the cast by the Province ot Lower Canada, and on the west its limits are
Dot easy to ascertain. They may perhaps fairly be considered to be formed by the
ead waters of the rivers and streams that fall into Lake Superior, at or about the
height of land on the Grand Portage in longitude—west. The vast section of country
Appertaining to the British Dominions to the west and north-west of this point is
%ene.rally known by the denomination of the Western Country or North-West [ndian
erritories. The line of demarcation between this Province, that is Upper Canada,
and the United Statcs, from the monument of St. Regis, on the parallel of the 45th
egree of north latitude, westward to the Lake of the Woods, was sufficiently settled
Y the commissioners appointed to decide the same with reference to the treaty of
1783,. under the Treaty of Ghent, at least as far as that line runs from St. Regis through
e rivers and lakes to the Strait of St. Mary’s, as will appear on reference to the
report of those commissioners, Appendix No. 1.
An enumeration of the islands from their magnitude and importance most worthy
;ﬁDOtf, comprehended within the limits of this Province, will be found in the note on
ge 16, ?
From the western limit of Lower Canada, this Province is bounded by the Ottawa
a8 far as Lake Temiscaming, thence by a line drawn due north to the southern
undary of the Hudson’s Bay Territory. This line has been generally anderstood
indicate a range of highlands dividing the rivers and streams which fall into
udson’s and James’ Bays, from those which fall into the Rivers St. Lawrence and the
akes of Canaca, and forming, naturally, the northern boundary of the Province.
Page 72.—From the same point, stretching in anorth-western course, it continues
divide the waters falling into Luke Haron from those emptying themselves into
udson’s and James’ Bays, and terminates in the grand ridge of highlands separating
© Waters of dudson’s Bay from those of the great lakes.

)
(From the Published trial of DeReinhardt.)

T_here are, however, two other quarters which require your consideration.
First, Upper Canada. The western boundary of Upper Canada is a line drawn
“g north from the junction of the Rivers Ohio and Mississippi, in the latilude of
1 north, £8° 50’ west longitude. I am bound to tell you that it is the Court
Who are to decide upon the law, and you who are to judge of the facts, and according
4W, we heard the arguments of counsel on the subject yesterday, and to-day,
We have decided that the western line of Upper Canada is the line which I have
men“‘)ﬂed; if, then, the Dalles are to the east of that line they are in the Province of
Pper Canada, and consequently, not within our jurisdiction,
fart9ge 292 and 293.— The Statute describes the entire line of circumspection of the
Ovince which it erects under the name of the Province of Quebec, and describes it
very exactly.
sid he part I have been so particular in reading is the part upon which it is con-
ered that a misdirection has been given by the Court to the jury. It is necessary
i observe, relative to this line, that it is a_curved linein some parts and a straight
J2© in others, That, whilst going along the banks of the Ohio it is curved, but as
188 it reaches the banlks of the Misissippi it becomes a straight line.
o .tfpllows the banks of the Ohio in a curve, but the words of the Statute are
in Perative ; when it reaches the ::outh of the Mississippi it is to proceed northward
4 Bt.ra!ght line; if it had been intended that it should continue on along the bgn!ts of
and who SiPPi, it would have said so. It carries the line to the bank of the Mississippi,
v L Tight have we to say that it should run along or within the banks where
eon{evziho framed the Act omit it. They say thence it is to run northward ; you have
i, Nded that this means to incline north according to the course of the river; it is
1POssible for yg 1o say so, we are bound to take the Statute in 1ts words. It is im-




possible for us to do otherwise; it is a fixed and certain boundary, and according te
the Statute, we have to the best of our knowledge decided it.

In the decision we have made we are supported by the authority of my Lord
Hardwicke in the case of Penn and Baltimore. In the disputes between Penn the
proprietor of Pennsylvania and my Lord Baltimore on the question relative to the
limits of Maryland, a similar difficulty arose, and the case is to be found at length in
1 Vessey, senr., 444.

I mention this case because the court have taken upon themselves to decide the
limits of Canada original jurisdiction, relative to the Cclonial Territories of the King,
is in the King and his Council.

In this dependent Province, nevertheless, we have been compelled to give a
decision upon the question, not from any wish on our part, but because it was brought
before us incidently, and there was no avoiding it. The power of deciding finally is,
however, at home ; the question will be taken before the King and his Council, and in
deciding the limits of Upper Canada they will either confirm or reverse our decision
according as we have done right or wrong, so that as toany consequences that may
result from our error, if error we have committed, they will be obviated by the
superior authority to whom the question is to be referred.

(K.)
(#rom Commission to Sir Guy Carleton, Governor Province of Quebec, dc.)

22nd April, 1786.

Page 110.—And further, know ye that we,reposing especial trust and confidence in
the prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
grace, certain knowledge and mere motion, have thought fit to appoint you, the said

ir Guy Carleton, to be our Captain-General and Governor in Chief in and over our
Province of Quebec, in America, comprehending all our territories, islands and coun-
tries in North America; bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean to the north-westernmost
head of Connecticut River; thence down along the middle of that riverto the forty-
fifth degree of north latitude; from thence by a line due west on said latitude until
it strikes the River Iroquois or Cataraque, thence along the middle of said
river into Lake Ontario, through the middle of said lake until it strikes the com-
munication by water between that lake and Lake Erie, through the middle of said
lake until it strikes at the water communication between that lake and Lake Huron ;
thence along the middle of said water communication into the Lake Huron ;
thence through the middle of said lake to the water communication between that
lake and Lake Superior ; thence through Lake Superior northward of the Isles Royal
and Phillippeaux to the Long Lake ; thence through the middle of said Long Lake
and the water communication between it and the Lake of the Woods to the said
Lake of the Woods; thence through the said lake to the most north-western point
thereof, and from thence on a due west course to the River Misgissippi, and northward to
the southern boundary of the territory granted to the Merchant Adventurers of Eng-
land trading to Hudson’s Bay, and also all such territories, islands and countries
which have, since the tenth of February, one thousand seven hundred and sixty-three,
been made part of the Government of Newfoundland, together with all the rights,
members, and appurtenances whatsoever thereunto belonging.

Now know ye, that we have revoked and determined, and by the presents do
revoke and determine, the said receipted letters patent and every clause, article or
thing therein contained. . And whereas we have though fit, by our order, made in
our Privy Council on the nineteenth day of August, one thousand seven hundred and
ninety-one, to divide our said Province of Quebec into two separate provinces, to be
called the Province of Upper Canada and the Province of Lower Canada, by a line
to commence at a stone boundary on the north bank of the Lake St. Francis, at the

I CR——



—_—

‘Cove west of Point au Baudet in the limit between the Township of Lancaster and
e seigneurie of New Longueuil, running along the said limit in the direction of
Rorth thirty-four degrees west to the westernmost angle of the said seigneurie of New
Longueuil ; thence along the north-western boundary of the seigneure of Vaudreuil,
running north twenty-five degrees east until it strikes the Ottawa River, to ascend
the said river into the Lake Temiscaming, and from the head of the said lake by a
line drawn due north until it strikes the boundary line of Hudson’s Bay, the Province
of Upper Canada to comprehend all such lands, territories and islands lying to the
Westward of the said line of division as were part of our said Province of Quebec.

(L)

MemoraNDUM throwing light on boundary between Ontario and Dominion Lands.
Authorities—Chisholm’s Papers.
Pages 8 and 9.—Extract from King’s Proclamation for erecting the 4 new Gov—
‘ernments, of Quebec, Bast Florida, West Florida and Grenada, 7th October, 1763.
Ist. The Government of Quebec, bounded on the Labrador coast by the River
8t. John, and from thence by a line drawn from the head of that River, through the
ake St. John to the south end of the Lake Nipissing; from whence the said line,
Crossing the River St. Lawrence and the Lake Champlain in forty-five degrees of
Borth latitude, passes along the high lands which divide the rivers that empty them-
8elves into the said St. Lawrence River from those which fall into the sea; and also
along the north coast of the Bay de Chaleurs and the coast of the Guif of St. Law-
Tence to Cape Rosieries, and from thence, crossing the mouth of the River St.
Awrence by the west end of the Island of Anticosti, terminates at the aforesaid
River St. John, :
2nd. The Government of East Florida, bounded to the westward by the Gulf of
®X1co and the Assalochicola River, to the northward by a line drawn from that part_
Of said river, where the Catahouchee and Flint Rivers meet, to the source of St.
ary’s river, and by the course of the said river to the Atlantic Ocean, and to the
st and south by the Atlantic Ocean and the Gulf of Florida, including all the
Blands within six leagues of the sea coast.
31d. The Government of West Florida, bounded to the southward by the Gulf of
¥ Xico, including all islands within six leagues of the coast, from the River Assala-
““hicola to Liake Pontehartrain to the westward by the said lake, the Luke Manrepas
and the River Mississippi, to the northward by a line drawn east from that part of
¢ River Mississippi which lies in thirty-one degrees of north latitude to the River
Palachicola or Catopouchoe, and to the eastward of the said river.
4th. The Government of Grenada, comprehending the island of that name,
together with the Grenadines and the Isiands of Dominica, St. Vincent and Tobago.
And to the end that the open and free fishery of our subjects may be extended to
#nd carried on upon the coast of Labrador and the adjacent islands, we have thought
b With the advice of our said Privy Council, to put all that coast from the River
t. John 1o Hudson’s Straits, together with the Islands of Anticosti and Madaline,
and all smal'er julands lying upon the said coast, under the care and inspection of our
Overnor of Newfoundland. ;
sl e h_:xvc also, with the advice of our Privy Council, thought ﬁt to annex the
th a}lds of St. John and Cape Breton, or Isle Royal, with the lesser islands adjacent
L0 10 our Government of Nova Scotia. ;
e have also, with the advice of our Pivy Council aforesaid, annexed to our
¢ of Georgia all the lands lying between the Rivers Attamaha and St. Mary's.
and thage 11.—And whereas it is just and reasonable, and essential to our interest
Whore . ecurity of our colonies, that the several nations or tribes of Indians with
e g_m Wwe are connected, and who live under our protection, should not be _molested
1sturbed n the possession of such parts of our dominions and territories as not
°en ceded to us, are reserved for them or any of them as thgu- hanting
ds, we do therefore, with the advice of our Privy Council, declare it to be our

Pl‘ovi n
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royal will and pleasure that no Governor or Commander-in-Chicf in any of our colonies:
of Quebec, Bast Florida or West Florida, do presume upon any pretence whatever, to
grant warrants of survey, or pass any patents for lands beyond the bounds of their
respective governments, as described in their commissions, as also that no Governor
or Comroander-in-Chief of our other colonies and plantations in America, do presume
for the present, and until our further pleasure be known, to grant warrants of
survey or pass patents for any lands beyond the heads or sources of any of the
rivers which fall into the Atlantic Ocean, from the west or north-west, or upon any
lands whatever, which, not having been ceded to, or purchased by us as aforesaid,
are reserved 1o the said Indians, orany of them. And we do further declare it to be
our royal will and pleasure for the present, as aforesaid, to reserve under our own
Sovereignty protection and Dominion, for the use of the said Indians, all theland and
territories not included within the limits of our said three new Governments. or
within the limits of the territory granted to the Hudson’s Bay Company, as also all the

land and territories lying to the westward of the sources of the rivers which full into the-

sea from the west and north-west, as aforesaid, and we do hereby strictly forbid, on
pain of our displeasure, all our loving subjects front making any purchases or settle-

ments whatever, or taking possession of any of the lands above reserved without our

especial leave and license for that purpose first obtained.
By Mr. Robinson :— .

1. What was the occasion of your writing that report ?>—Sir J. A. Macdonald
requested me to look into the matter and make a report.

2. When is it dated ?—In 1871.

By the Chairman : —

- 3. In your remark you seem to consider that the height of land is the southerm
boundary of the territory granted to the Merchants Adventurers ot England trading
into Hudson’s Bay ?—I do.

Inanswer to Mr. Trow :—

4. Iset out with the proposition that the Quebec Act fixed the westerly boundary
of Quebec. The question, then, appeared to me to be, whether it was a due north iine:
or whether the banks of the Mississippi were the boundaries ?

By Mr. DeCosmos :—

5. Wht do you call the banks of the Mississippi ?—The boundary of the river.

6. How do you find the river?—The Mississippi, a3 shown upon the original
map of Mitchell, is the first large river westerly of the head of Lake Superior. There-
fore, I take it, the present Mississippi is that river, because that is the first large river
west of Lake Superior, and that was therefore the river intended in the Quebec Act.

7. Itit is alleged that the banks of the Mississippi form the western boundary of

the Proviunce of Quebec, it is desirable we should have some evidence as to the lati-
tude and longitude of the banks of the Mississippi; and then, knowing there are
various tributaries, we require to know what tributaries constitute the Mississippi.
Where is tne real source of the Mississippi ? Can we trace it back to the source
defined by the original explorer ?—I had no difficulty in identifying it.

8. The Mississippi of to-day may be one river, and that of last century quite a
different river ?—Not so late as 1774, Jeffery's map of 1762 fixes the present Mississ-
ippi as the Mississippi of that date.

9. We know that map-makers have a fashion of guessing at locations. I was
looking not later than to-day at a map that came from Col. Dennis’ office, and 1 saw
the head-waters of a branch of the Yukon rises in Francis Luake, whereas I have the
best evidence that Francis Lake forms one of the souices of the Liard that falls into
the Mackenzie. I mention thistoshow how little dependence can be placcd on maps ?—
The map to which you allude was traced from a copy of the latest map of Alaska
issued by the United States Land Department.

10. It will require to be shown that Jeffrey’s map is the one accepted at the time
of the legislation in question and on which the Orders in Council bave been based 2—
I think the wonder is that in these remote days they should have approximated a3
nearly as they did to the geography of the country.
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By Mr. Trow : —
11. The line described in your report runs through what is now the United
States ?—Yes:

. 12. It was not merely a direct due north line from the confluence of the-
Mississippi and Ohio, but a line northwardly, meaning a general divergeuce or bear--
Ing in that direction 2—The word northward may certainly be construed in a north-
wardly direction, but going easterly or westerly.

13. Were not those terms so used >—That is more than I can say.
14. Have you not found it so in the examination of those papers ?---No.
By the Chairman :—
15. East of the Mississippi, what would be the boundary ?—The height of land.

Suming that the Mississippi was intended as the boundary to its source, and thence
a due north line to the height of land—the latter would form the westerly and
Dortherly boundaries of the Province of Ontario, and would take effect northerley and
asterly of where the same is intersected by the International Boundary, a short

18tance west of Lake Superior.
By Mr. Mousseau :—
16. What portions of the Hudson’s Bay territories are included in the award of
1878 2—All the territory north and west of the height of land above described—
extending to the Lake of the Woods and the Winnipeg River on the west; to the
uglish River, the Albany River and the shores of James' Bay, on the north; and
unded by a line drawn due north from the head of Lake Temiscaming, on the east..

TuEspay, 2nd March, 1880.
Mr. RusseLL, Surveyor-General, called and examined.

By the Chairman :—
17. Having regard to the Act of 1774, commonly known as the Quebec Aci, and
looking at the different rivers and boundary lines as set down on the map recently
155ued by the Government of Ontario, entitled “Map of part of North America
esigned to illustrate the official reports and discussions relating to the boundaries of
e Province of Ontario,” where would you consider the western boundary of the
Tovince of Quebec, as constituted by that Act, to have been ?
_In interpreiing the clause of the Quebec Act, which describes the boundary, T
Consider that there are two points of view from which the subject may be treated:
8L, what the describer intended to do; second, what he has actually done.
. .. From the limited number of possibilities in this case, to select that intention which

18 the most probable, is a matter of judgment ; what has been done in the deseription

18 & matter of fact.
The effect of the deseription is to make the western boundary of Ountario a line-
due north from the confluence of the Ohio and Mississippi Rivers.
. o 06 word “ northward,” though seemingly lacking in precision, is not really
lndeﬁmte, 4nd admits of no choice in its interpretation ; for, corresponding to the-
ass“!“PPiOn of any direction to one side of north, there is an equal and opposite
¥0551blllty on the other side thereof, and the two are mutually destructive. T'here-
d(?rp : l?y exhaustive process, ‘“ northward,” taken by itself, that is, without any con-
1tlorgmg or qualifying word or phrase, can mean nothing eise than north. In the
scription under consideration, it stands unconditioned and unqualified.
Bt It I were asked my opinion as to the intention of the describer, to affirm what
© Intended todo, not what he has done, I should still say that he meant due' north.
s hep it is a question of his intent, I consider that, in endeavoring to interpret
ph); “ertain word or expression used by him, due regard should be had to his own
o l"se°10gy. and use of words in the rest of the description; further, to the greater
o €88 precision of thought, indicated throughout in his dealing W{tl} the vast cir-
Mstances and conditions of the boundary described. ‘ '




T

Had it been his intention to define the boundary as extending northward along
-the banks of the Mississippi, that idea, I bave no doubt, would have been clearly con-
veyed, for, in the several instances occurring previously in the description, where the
same condition had to be expressed, there is no mistiness of definition. For example,
he uses the words ““thence along the eastern and south-eastern boundary of Lake
Erie.” Again, the words “following the same bank;” further on, immediately
before using the word * northward,” on the application of which so much turns, he
-employs, when speaking of the Ohio, the expression, “along the bank of the said
river, westward; ” this last affirmation being one to express a similar condition, with
but a difference of direction, to that which would have obtained had he intended to
say, “ along the bank of the Mississippi northward.”

That he should in one sentence so clearly state the special condition under which
the boundary was to go “ westward,” and in the very next sentence, while intending
to define an equally restrictive and equally important similar condition, should omit
to use the least word or phrase to specify how the same boundary was to proceed
“northward,” I cannot conceive. I am, therefore, obliged to hold that by northward
he meant north.

18. Mr. Trow asked, whether the word “northward ” might not be held to apply to
the extension generally of the territory in a northerly direction from its southern
boundary, throughout its entire length in an eastern and western direction ?—Such a
word can be correctly used in surveying or geographical description, to imply the
general extension in area, in any given direction from any given limit or boundary,
all along such boundary, but in the case in point, the difficulty would still remain as
to what should constitute the western limit of such general northerly extension.

19. Mr. De Cosmos asked—Am [ 1o understand that you consider the bourdary
laid down on this map (pointing to a certain line on the map of the Province of
«Ontario on the table) the western boundary of Ontario ?—I do, if that lineis correctly
drawn as the direct prolongation of a line due north from the confluence of the Ohio

.and Mississippi Rivers. .

COMMISSIONS.
21st NoVEMBER, 1763.

James Murray, EsQuire.—Captain-General and Governor-in-Chief of the Province of
Quebec.

GEroreE THE THIRD, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Faith, aud so forth.

“To our trusty and well-beloved James Murray, Esquire, greeting:

We, reposing especial trust and confidence in the prudence, courage and loyalty
of you, the said James Murray, of Our especial grace, certain knowledge, and mere
motion, have thought fit to constitnte and appoint, and by these presents do constitute
and appoint you, the said James Murray, to be Our Captain-General and Governor-in-
-Chief in and over Our Province of Quebec, in America; bounded on the Labrador
coast by the River St. John, and from thence by a line drawn from the head of that
river, through Lake St. John, to the south end of Lake Nipissing, from whence the
said line crossing the River St. Lawrence and the Lake Champlain in forty-five
degrees of northern latitude, passing along the highlands which divide the rivers
that empty themselves into the said River St. Lawrence from those which fall into
the sea ; and also along the north coast of the Bay des Chaleurs and the coast of the
Gulf of St. Lawrence to Cape Rosiers ; and from thence crossing the mouth of the
River St. Lawrence by the west end of the Island of Anticosti, terminates at the afore-
-said River St. John. -



13

19t Marcm, 1764. *

James Murray, Esquire.— Vice Admiral, Commissary, d&c., in Our Province of Quebee
and territories thereon depending.

Georae THE THIRD, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Faith, &e.

To Our beloved James Murray, Esquire, Our Captain-General and Governor-in-Chief”
in and over Our Province of Quebec, in America, greeting:

We, confiding very much in your fidelity, care and circumspection in this behalf,
do by these presents, which are to continue during Our pleasure only, constitute and
depute you, the said James Murray, Esquire, Our Captain-General and Governor-in-
Chief aforesaid, Our Vice-Admiral, Commissary, and Deputy in the office of Vice-
Admiralty in Our Province of Quebec aforesaid, and territories thereon depending,
and in the maritime parts of the same and thereto adjoining whatsoever, with power
of taking and receiving all and every the fees, profits, advantages, emoluments, com-
modities and appurtenances whatsover due and belonging to the said office of Vice-
Admiral, Commissary, and Deputy, in Our said Province of Quebec, and territories
depending thereon, and maritime parts of the same and adjoining to them whatso-
%}’er, according to the ordinances and statutes of Our High Court of Admiralty in

ngland.

And We do bereby remit and grant unto you, the aforesaid James Murray,
Fsquire, Our power and authority in and throughout Our Province of Quebec afore--
mentioned, and territories thereof, and maritime parts whatsoever of the same and
thereto adjacent, and also throughout all and every the sea-shores, public s reams,
ports, fresh water rivers, creeks and arms as well of the sea as of the rivers and
coasts whatsoever of Qur said Province of Quebee, and territories dependent thereon,
and maritime patts whatsoever of the same aund thereto adjacent, as well within
liberties and franchises as without.

[The expression “ Our Province of Quebec and territories thereon depending,”
or “ territories depending on the same,” or ‘territories dependent thercon,” occurs
Seven or eight times.]

PROCLAMATION BY GENERAL GAGE TO THE FRENCH SETTLERS IN
THE ILLINOIS, 1764.

[ Captain Stirling was despatched in 1765 by General Gage to take possession of
the posts and settlements of the French in 1llinois country, east of the Mississippi.
pon his arrival, St. Ange surrendered Fort Chartres, and retired with the garrison
of twenty-one men and a third of the inhabitants of that settlement to St. Louis,
Where he oxercised the duties of commandant by the general consent of the people,
tll he wag superseded by the Spanish Governor, Piernes, in 1770. Upon assuming
the government of the country, Captain Stirling published the following proclamation
rom G:eneral Gage, who was at this time the Commander-in-Chief of the British
orces in North America] :—

Whereas by the peace concluded at Paris, the tenth day of February, 1763, the
ﬁolmtry of Tllinois has been ceded to His Britannic Majesty, and the taking possession
b the said country of the Illinois by the troops of His Majesty, though delayed, has

°en determined upon: We have found it good to make known to the inhabitants—
Catth?m His Majosty grants to the inhabitants of the Illinois the liberty of the
e olic religion, as has already been granted to the subjects in Canada. He has.
Rnﬂequently given the most precise and effective orders to the end that his new
a:man_ Catholic subjects of the Illinois may exercise the worship of their religion.

cording to the rites of the Romish Church, in the same manner as in Canada.
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That His Majesty moreover agrees that the French inhabitants or others, who
“have been subjects of the Most Christian King, may retire in full safety and freedom

wherever they please, even to New Orleans, or any part of Louisiana, although it
should happen that the Spaniards take possession of it in the name of His Catholic
Majesty, and they may sell their estates, provided it be to the subjects of His
Majesty, and transport their effects as well as their persons, without restraint upon
their emigration, under any pretence whatever, except in consequence of debts or of
criminal processes.

That those who choose to retain their lands and become subjects of His Majesty,
shall enjoy the same rights and privileges, the same security for the persons and
effects, and the liberty of trade, as the old subjects of the King.

That they are commanded by theso presents to take the oath of fidelity and
obedience to His Majesty in presence of Sieur Sterling, Captain of the Highland
Regiment, the bearer thereof, and furnished with onr full powers for this purpose.

That we recommend forcibly to the inhabitants to conduct themselves like good
and faithful subjects, avoiding, by a wise and pradent demeanor, all causes ot com-
plaint against them.

That they act in concert with His Majesty’s officers, so that his troops may take
possession of all the forts, and order be kept in the country. By this means alone
they will spare His Majesty the necessity of recurring to force of arms, and will find
themselves saved from the scourge of a bloody war, and of all the evils which a
march of an army into their country would draw after it.

We direct that these presents be read, published, and posted up in the usual

laces.
. Done and given at head-quarters, New York, signed with our hands, sealed with
~our seal at arms, and countersigned by Our Secretary, this 30th December, 1764.

THOMAS GAGE.
By His Excellency : -
G-. MASTURIN. \

—_—

COMMISSIONS.

Tra Aprin, 1766.

“Guy CArLETON, EsQUIRE.— Lieutenant-Governor of the * Province of Quebec in
America.’

25TH SEPTEMBER, 1766.

In Lieut.-Governor Carleton’s appointment of Francis Maseres as Attorney-
*General, the attesting clause of the commission reads—

Witness Our trusty and well-beloved the Honorable Guy Carleton, Esquire, Our
Lieutenant-Governor and Commander-in-Chief in and over Our sail Province of
*Quebec, and the territories depending thereon in America, at Our Castle of St. Lewis, in
Our City of Quebec, the twenty-fifth day of September, in the year of Qur Lord one
thousand seven hundred and sixty-six, and in the sixth year of our reign.

GUY CARLETON.

12TH APRIL, 1768.
.S1r Guy CarneTroN—Captain-General and Governor-in-Chief of the Province of Quebee.

Our Province of Quebec, in America, bounded on the Labrador coast by the
River Saint John, and from thence by a line drawn from the head of that river
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through the Lake St. Joha to the south end of Lake Nipissim, from whence the caid
Une, crossing the River St. Lawrence and the Liake Champlain in forty-five degrees
northern latitude, passes along the high lands which divide the rivers that empty
theinselves into the said River St. Lawrence from these which fall into the sea, and
4lso along the north coast of the Bay des Chaleurs and the coast of the Gulf of St.

Awrence to Cape Rosiers, and from thence crossing the mouth of the River St.

awrence by the west end of the Island of Anticosti, terminates at the aforesaid

»‘{iver of St. John, together with all the rights, members and appurtenances whatsoever
thereto helonging.

THE QUEBEC ACT, 1774.

AN ACT FOR MAKING MORE EFFECTUAL PROVISION FOR THE (FOVERNMENT OF THE
ProviNcE oF QUEBEC IN NORTH AMERICA.

Whereas His Mujesty, by His Royai Proclamation bearing date the seventh day
of October, in the third year of His reign, thought fit to declare the provisions which
ave been made in respect to certain countries, territories, and islands in America,
Cuded to His Majesty by the definite Treaty of Peace concluded at Paris on the tenth
ay of February, one thousand seven hundred and sixty-three; and whereas by the
ATangements made by the said Royal Proclamation, a very large extent of country,
Within which there were several colonies and settlements “of the subjects of France,
Who claimed to remain therein under the faith of the said Treaty, was left without
A0y provision being made for the administration of civil government therein ; and
:el'taln parts of the territory of Canada, where sedentary fisheries had been established
U4 carried on by the subjects of Krance,inhabitants of the said Province of Canada,
Under grants and concessions from the Government thereof, were annexed to the
overnment of Newfoundland, and thereby subject to regulations inconsistent with
le hature of such fisheries: May it therefore please Your Most Excellent Majesty,
alf(tit 1t may be enacted, and be it enacted by the King’s Most Excellent Majesty, by
e with the advice and consent of the Lords Spiritual and Temporal, and Commons,
s present Parliament assembled, and by the authority of the same.
O That all the territories, islands and countries in North America, belonging to the
N OWn of Great Britain, bounded on the south by a line from the Bay of Chaleurs,
ONg the high lands which divide the rivers that empty themselves into the River
b awrence from those which fall into the sea, to a point in forty-five
Sahlees northern latitude, on the eastern bank of the River Connecticut, keeping the
it me latitude directly west, through the Lake Champlain, until, in the same latitude,
Meets the River St. Lawrence ; from thence up the eastern bank of the said river to
& Liake Ontario ; thence through the Lake Ontario and the river commonly called
Olﬂgaya; and thence along by the eastern and south-eastern bank of Lake Erie,
gra?l?mg the said bank until the same shall be intersected by the northern boundary
&0 inte(% by the charter of of the Province of Pennsylvania, in case the same shall be
“x sflsected_; and from thence along the said northern and western boundaries of
said id Province, until the said western boundary strike the Ohio; but in case the
said f,ank of t.he said lake shall not be found to be 80 mtersect_ed, then following the
the noank until it shall arrive at that point of the said bank which shall be nearest to
itie tl‘th‘west_ern angle of the said Province of P'ennsylvgmla; and thence, by a right
Weséel(-) the said north-western angle of the said Province; and thence along the
ank (rtl bo“nd_ary of the said Province until it strike the River Ohio; and along the
souths ; Zhe said river, westward, to the banks of the Mississippi, and northward to the
tradip 4 tgtmdary of the territory granted to the Merchants Adventurers of England,
ave, sgin Hudson™s Bay; and also all such territories, islands and countries, which
Wi ¢e the tenth day of February, one thousand seven hundred and slxty-thrzee,
Bude past of the Government of Newfoundland, be, and they are hereby, during
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His Majesty's pleasure, annexed to, and made part and parcel of the Province of
Quebec as created and established by the said Royal Proclamation of the seventh day
of October, one thousand seven hundred and sixty-three.

[Other sections omitted as not affecting the question.]

COMMISSIONS.
27TH DECEMBER, 1774.
Sir Guy CarLETON—Captain-General and Governor-in-Chief of the Proviuce of Quebec.

And further know you, that we, reposing especial trust and confidence in the
prudence, courage and loyalty of you, the said Guy Carleton, of our e<pecial grace,
certain knowledge, and mere motion, have thought fit to constitute and appoint you,
the said Guy Carleton, to be our Captain-General and Governor-in-Chief in and over
our Province of Quebee, in America, comprehending all our territories, islands and
countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the sea, to a point in forty-five degrees of
northern latitude, on the eastern bank of the River Connecticut, keeping the same
latitude directly west, through the Lake Champlain, until in the same latitude, it
meets with the River Saint Lawrence; from thence up the eastern bank of the said
river to the Lake Ontario, thence through the Lake Ontario, and the river commonly
called Niagara, and thence along by the eastern and south-eastern bank of Lake
Erie, following the said bank until the same shall be interseeted by the northern
boundary granted by the charter of the Province of Pennsylvania, in ease the same
shall be so intersected, and trom thence along the said northern and western bound-
aries of the said Province, until the said western boundary strikes the Ohio; but in case
the bank of the said lake shall not be found to be so intersected, then following the said
bank until it shall arrive at that point of the said bank which shall be nearest to the
north-western angle of the said Province of Pennsylvania, and thence by a right
line to the said north-western angle of the said Province, and thence
along the western boundury of the said Province until it strikes the River Ohio, and
along the bank of the said river westward to the banks of the Mississippi, an
northward along the eastern bank of the said river to the southern boundary of the
territory granted to the Merchant Adventurers of England trading to Hudson’®
Bay ; aund also all such territories, islands and countries which have, since the tenth day
of February, one thousand seven hundred and sixty-three, been made part of the
Government of Newfoundland as aforesaid, together with all?the rights, members an
appurtenances whatsoever thereunto belonging.

17Te ApriL, 17%5.
Epwarp Assorr, Esquire— Lieutenant-Governor and Superintendent of St. Vincenné-

GeoraE THE THIRD, by the Grace of God, of Great Britain, France and Treland, Kingr
Defender of the Faith, &e. i

To our trusty and well-beloved Edward Abbott, Esquire, greeting :

We, reposing especial trust and confidence in your loyalty, integrity and abilityy |
do, by these presents, constitute you and appoint you to be Lieutenant-Governor an
Superintendent of the post established upon the River Wabache, heretofore called St
Vincenne, in our Province of Quebec, in America, to have, hold, exercige, and enjoy
the same frem and after the first day of May next, during our pleasure, with all the
rights,] privileges, profits and perquisites to the same belonging or appertainings



and you are to obey such orders and directions as youa shall from time to time receive
from our Captain-General and Governor-in-Chief of our Province of Quebec, or from

“lf} Lieutenant-Governor or Commander-in-Chief of our said Province for the time
eino
o.

18TH SEPTEMBER, 1777.

N hi - v . . » 2 . o
Stk FrevERICK Havpiynano —Captain-General and Governor-in-Chief of the Province of
Quebec.

D [This Commission contains Boundary Line desc.iptions similar to that of 27th
Ctember, 1774 §

]

THE DEFINITIVE TREATY OF PEACE AND FRIENDSHIP.

Berweey His Briraxnic MAJEsSTY AND THE UNITED STATES OF AMERICA. SIGNED
AT PARIs, THE 3RD OF SEPTEMBER, 1783.

(Extracts.)

ArricLe I.—His Britannic Majesty acknowledges the said United States, viz :
New Hampshire, Massachusets Bay, Rhode Island, and Providence Plantations,
onnecticut, New York, New Jersey, Pennsylvania, Deleware, Maryland, Virginia,
orth Carolina, South Carolina, and Georgia, to be free, sovereign, and independent
tates; that he treats with them as such, and for himself, his heirs and successors,
relinquishes all claims to the government, propriety, and territorial rights of the
Same, and every part thereof.
th AR'x‘Icm; IL.—And that all disputes which might arise in future on the subject of
d ¢ boundaries of the said United States may be prevented, it is hereby agreed and
W°°lal'0d, that the following are and shall be their boundaries, viz., from the north-
6st angle of Nova Scotia, viz., that angle which is formed by a line drawn due
1orth, from the source of St. Croix River to the highlands, along the highlands which
lﬁ'lde those rivers that empty themselves in the River St. Lawrence, from those
Which fall into the Atlantic Ocean, to the north-westernmost head of Connecticut
| tver; thence down along the middle of that river to the forty-fifth degree of north
Atitude; from thence by a line due west on said latitude until it strikes the River
’tlll'quOls or Cataraquy ; thence along the middle of said river into Lake Ontario,
thmugh the middle of said lake until it strikes the communication by water between
. gt lake ard Lake Erie; thence along the middle of said communication into Lake
t;(:tle; through the middle of said lake, until it arrives at the water communication
cat,woe}l that lake and Lake Huron ; thence along the middle of said water communi-
b nllon nto the Lake Huron; thence through the middle of said lake to the water
Su Munication hetween that lake and Lake Superior; thence through Lake
rPel‘lor, northward of the isles Royal and Phelippeaux, to the Long Lake; thence
theough the middle of said Long Lake, and the water communication between it ard
fot ake of the Woods, to the said Lake of the Woods; thence through the said lake
Riv © Tost north-western point thereof, and from thence on a due west course to the
) is:i[ _Mls.swsnppi ; thence by a line to be drawn along the middle of the said River
northsilp-pl until it shall intersect the northernmost part of the thirty-first degree of
i alitude. South by a line to be drawn due east from the determination of the
e dd?St mentioned in the latitude of thirty-one degrees north of the equator, to the
its § e of the River Apalachicola or Catahouche; thence along the middle thereof to
Junction with the Flint River ; thence straight to the head of St. Mary’s River,

91"002d0wn along the middle of St. Mary’s River to the Atlantic Ocean.  East
== R
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by a line to be drawn along the middle of the River St. Croix, from its mouth in the .

Bay of Fundy {o its source, and from its source directly north to the aforesaid high-
lands, which divide the rivers that fall into the Atlantic Ocean from those which fall
in the River St. Lawrence ; comprehending all islands within twenty leagues of any
part of the shores of the United States, and lying between lines to be drawn due east
from the points where the aforesaid boundaries between Nova Scotia on the one part,
and east Florida on the other, shall respectively touch the Bay of Fundy and the
Atlantic Ocean; excepting such islands as now are, or heretofore have been, within
the limits of the said Province of Nova Scotia.

228D APRIL, 1786, .

Sir Guy CarineroN, K.B. [afterwards Lord Dorchester]—Captain-Geeneral and Gover-
nor-in-Chief of the Province of Quebec.

And further know ye that we, reposing especial trust and confidence in the
prudence, courage and loyalty of you, the said Sir Guy Carleton, of our especial
grace, certain knowledge and mere motion, have thought fit to appoint you, the said
Sir Guy Carleton, to be our Captain-General and Governor-in-Chief in and over our
Province of Quebec, in America, comprehending all our Territories, Islands, and
Countries in North America, bounded on the south by a line from the Bay of Chaleurs,
along the high lands which divide the rivers that empty themselves into the River
St. Lawrence from those which fall into the Atlantic Ocean, to the north-westmost
head of Connecticut River ; thence down along the middle of that river to the forty-
fifth degree of north latitude; from thence by a.line due west on said latitude until it
strikes the River Iroquois or Cataraqui; thence along the middle of the said river into
Lake Ontario; through the middle of said lake until it strikes the communication by
water between that lake and Lake Erie; through the middle of said lake until it
arrives at the water communication between that lake and Lake Huron; thence along
the middle of said water communication into the Lake Huron; thence through the
middle of said lake to the water communication between that lake and Lake Superior,
thence through Lake Superior northward of the Isles Royal and Phillipeaux to the
Long Lake; thence through the middle of said Long Lake and the water communica-
tion between it and the Lake of the Woods to the said Lake of the Woods; thence
through the said lake to the most north-western point thereof, and from thence on &
due west course to the River Mississippi; and northward to the southern boundary
of the territory granted to the Merchants Adventurers of England, trading to
Hudson’s Bay ; and also all such Territories, Islands, and Countries which have, since
the tenth of February, one thousand seven hundred and sixty-three, been made part
of the Government of Newfoundland, together with all the rights, members and
appurtenances whatsoever thereunto belonging.

THE CONSTITUTIONAL ACT, 1791.

AN A¢T TO REPEAL CERTAIN PARTS OF AN ACT PASSED IN THE FOURTEENTH YEAR OF
HER MAJESTY'S REIGN, ENTITLED AN ACT FOR MAKING MORE EFFECTUAL PROVISION
FOR THE GOVERNMENT OF THE PROVINCE OF QUEBEC, IN NORTH AMERICA; AND
T0 MAKE FURTHER PROVISION FOR THE (GOVERNMENT OF THE SAID PROVINCE.

Whereas an Act was passed in the fourteenth year of the reign of His present
Majesty, entitled “ An Act for making more effectual provision for the Government
of the Province of Quebee, in North America,” and whereas the said Act is in many
respects inapplicable to the present condition and circamstances of the said Province;
and whereas it is expedient and necessary that further provision should now be made
for the good government and prosperity thereof, may it therefore please your most
Excellent Majesty that it may;be enacted, and be it enactel hy the King’s most



19

Excellent Majesty, by and with the advice and consent of the Lords Spiritual and
emporal, and Commons, in this present Parliament assembled and by the authority
of the same, that so much of the said Act as in any manner relates tothe appointment
Qf a Council for the affairs of the said Province of Quebec, or to the power given by
the said Act to the said Council, or to the major part of them, to make ordinances for
the peace, welfare, and good government of the said Province, with the consent of
‘il_s Majesty’s Governor, Lieutenant-Governor, or Commander-in-Chief for the time
eing, shall be and the same is hereby repealed.
II. And whereas His Majesty has been pleased to signify, by his message to both
ouses of Parliament, his royal intention to divide his Province of Quebec into two
Separate Provinces, to be called the Province of Upper Canada and the Province of
ower Canada ; be it enacted by the anthority aforesaid, that there shall be within
each of the said Provinces respectively, a Legislative Council, and an Assembly, to be
Severally composed and censtituted in the manner hereinafter described ; and that in
each of the said Provinces respective'y, His Majesty, his heirs or successors, shall
ave power, during the continuance of this Act, by and with the advice and consent
of the Tegislative Council and Assembly of such Provinces respectively, to mako
laws for the peace, welfare and good government thereof, such laws not being
Y®pugnant to this Act; and that all such laws, being passed by the Legislative
ouncil and Assembl y of either of the said Provinces respectively, and assented to by
18 Majesty, his heirs or successors, or assented to in His Majesty’s name, by such
Person as His Majesty, his heirs or successors, shall from time to time appoint to be
e Governor or Licutenant-Governor of such Province, or by such person as His
cAjesty, his heirs or successors, shall from time to time appoint to administer the
TOvernment within the same, shall be, and the same are hereby declared to be, by
Virtue of and under the authority of this Act, valid and binding to all intents and
Purposes whatever, within the Province in which the same shall have been so passed.
[The other questions omitted as not affecting the question.]

ORDER IN COUNCIL, 2418 AUGUST, 1791, FOR THE DIVISION OF THE

PROVINCE OF QUEBEC INTO THE PROVINCES OF UPPER AND
LOWER CANADA.

(Copy obtained by the Government of Ontario from the Public Records Office, London.)
At tE CouRT AT ST. JAMES', THE 24TH OF Avgust, 1791.
PRESENT :

The King's Most Excellent Majesty in Council.

X IYVh"roas there was this day read at the Board a Report from the Right Honble.

5 ords of the Committee of Council, dated the 19th of this instant, in the words
OWing, viz. :—

13
« 17LhYgurlM§1jesty having been pleased by Your Order in Council, bearing date the
«y em-o this instant, to refer unto this Committee, a letter from the Right Honble.
“Pres‘z Dundas, one of your Majesty’s Principal Secretaries of State, to the Lord
“« \0“} ent of the Council, transmitting a printed copy of an Act passed in the last
“ the. ion of Parliament, entitled an Act to repeal certain parts of an Act passed in
“ tual °‘1‘l't0_0{11-h year of His Majesty’s reign, entitled An Act for making more effec-
“and tI“OVlsnon for the Government of the Province of Quebec, in North America,
“ g otfnake further provision for the Government of the said Province; and also
G eggi-i%‘ a Paper_ presented to Parliament previous to the passing of the said Act,
e e the line proposed to be drawn for dividing the Province of Quebec into

eparate Provinces, agreeable to Your Majesty’s royal intention, signified by

—
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“message to both Houses of Parliament, to be called the Province o Upper Canada,
“and the Province of Lower Canada; and stating that by sec. 48 of the said Aect;,
it is provided that by reason of the distance of the said Provinces from this country,
“and of the change to be made by the said Act in the Government thereof, it may be

“ necessary that there should be some interval of time between the notification of the

“gaid Act to the said Provinces respectively, and the day of its commencement with-
“ in the said Provinces respectively, and that it should be lawful for Your Majesty;
¢ with the advice of your Privy Council, to fix and declare, or to authorize the Gov-
“ ernor or Lieutenant-Governor of the Province of Quebec, or the person adminster-
“ ing the Government there, to fix and declare the day of the commencement of the said
¢« Act within the said Provinces respectively, provided that such day shall not be later
“ than the thirty-first day of December, one thousand seven hundred and ninety-one ;
“ the Lords of the Committee, in obedience to Your Majesty’s said Order of Reference,
“ this day took the said letter into their consideration, together with the Act of Par-
“liament therein referred to, and likewise copy of the said paper describing the line
¢ proposed to be drawn for separating the Province of Upper Canada and the Pro-
“ vince of Lower Canada; and their Lordships do thereupon agree humbly to report
“ ag their opinion to Your Majesty, that it may be advisable for Your Majesty, by
“ Your Order in Council, to divide the Province of Quebec into two distinct Provinces,
“ by separating the Province of Upper Canada and Province of Lower Canada, accord-
“ ing to the said line of division deseribed in the said paper; and the Lords of tho

“ Committee are further of opinion that it may be advisable for Your Majesty, by

“ warrant under Your Royal Sign Manual, to authorize the Governor or Lieutenant-
“ Governor of the Proviuce of Quebec, or the person administering the Government

‘“ there, to fix and declare such day for the commencement of the said before-men-

“ tioned Act, within the said two Provinces of Upper and Lower Canada respectivelysr
“ ag the Governor or Lieutenant Governor of the Province of Quebec, or the person

“ administering the Government there, shall judge most advisable ; provided that such |

“ day shall not be later than the thirty-first day of December in the present year, oné
‘¢ thousand seven hundred and ninety-one.”

His Majesty this day took the said Report into His Royal considerativn, and
approving of what is therein proposed, was pleased, by and with the advice of Hi$
Privy Council, to order that the Province of Quebec be divided into two distinct Pro-
vinces, to be called the Province of Upper Canada and the Province of Lower Canada,
by separating the said two Provinces, according to the line of division inserted in sai
Order. And His Majesty is hereby further pleased to order that the Rt. Hon. Henry
Dundas, one of His Majesty’s principal Secretaries of State, do prepare a warrant t@

be passed under His Majesty’s Royal Sign Manual, to authorize the Governor or Lieu
tenant-Governor of the Province of Quebec, or the person administering the Govern:

raent there, to fix and declare such day as they shall judge most advisable, for the
commencement, within the Province of Upper Canada and the Province of Lower
Canada respectively, of the said Act passed in the last Session of Parliament, entitled
“ An Act 1o repeal certain parts of an Act passed in the fourteenth year of Hi#
‘ Majesty’s reign, intituled An Act for making more effectual provision for the Gov-
“ ernment of the Province of Quebee, in North America, and to make further provi-
“ gion for the Government of said Province;” provided that such day, so to be fixed
and declared for the commencement of the said Act, within the said two Provinces
respectively, shall not be later than the thirty-first day of December, one thousan
seven hundred and ninety-one.
STEPH. COTTRELL.
Endorsed,
Order in Council,
24th August, 1791.

Ordering the division of the Province of Quebec into two
Provinces, to be called the Province of Upper Canada
and the Province of Lower Canada.

|
i
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COMMISSIONS.
12TH SEPTEMBER, 1791
Guy, Logi Dovcuesrer—Captan-General and Governor-in-Chief of the Provinces of
Upper Canada aud Lower Canada.
'(‘vreeting :

Whercas, We did by Our Letters Patent, under Our Great Seal of Gx:eat Brlt‘:un,
“earing date tho twenty-second day of April, in the twenty-sixth year of Our Reign,
‘Constitute and appoint you, Guy, Lord Dorchester [then Sir Guy Qarleton], to be our
aptain-General and (Governov-in-Chief in and over our Province of Quebec in
merica, comprehending all Our Territories, Islands and Countries in North Ameriea
hen bounded as in Our said recited Letters Patent was mentioned and expressed.
Now Know Ye, that we have revoked, determined, and by these presents do re-
vOke and determine, the said recited Letters Patent, and every clause, article or
thing therein contained. ) )
And whereas, we have thought fit by Our order, made in Our Privy Council on
the lineteenth day of August, one thousand seven hundred and ninety-one, to divide
1t said Province of Quebec into two separate Provinces, to be called the Province
f Upper Canada and the Province of Lower Canada, by a line to commence at a stone
bo“"da"y on the north bank of the Lake St. Francis at the Cove west of the Pointe
AU Baudet, in the limit between the Township of Lancaster and the Seigneurie of New
ODgucuil, running along the said limit to the direction of north thirty-four degrees
e85t of the westermost angle of the said Seigneurie of New Longueuil; thence along
-18 o1 th-westarn boundary of the Seignetrie of Vaudreuil, running north twenty-five
Hegrees east, until it strikes the Ottawas River, to ascend the said river into the Lak.e
.femf{liscanning, and from the head of the said lake by a line drawn due north until
1t strikes the boundary line of Hudson’s Bay; the Province of Upper Canada to com-
Prehend aj] gych lands, territories and islands lying to the westward of the said line
Ivision, as were part of Our said Province of Quebee, and the Province of Lower
thanad_a to comprehend all such lands, territories aund islands lying to the eastward of
€ 8aid line of division, as were part of Our said Province of Quebec. }
« , And whereas, by an Act passed in the present year of Qur reign, intituled “An
« 1ot 1o repeal certain parts of an Act passed in the fourteenth year of His Majesty’s
<o olgn, intituled ¢ An Act for making more effectual provision for the Government
i % Quebec, in North America, and to make further provision for the Government
of the sajd Provinee,’ ”” further provision is hereby made for the good Government
Prosperity of our said Provinces of Upper and Lower Canada. .
d urther Know Ye, that we, reposing especial trust and confidence in the pru-
L 1C¢, courage and loyalty of you, the said Guy, Lord Dorchester, of Our special
8lace, certaip knowledge and mere motion, have thought fit to constitute and appoint
U, the saiqd Guy, Lord Dorchester, to be Our Captain-General and Governor-in-Chief
vesno 32id Province of Upper Canada, and of Our said Province of Lower Canada,
Pectively, bounded as hereinbefore described.

W

By
YTR‘\CT from His Majesty’s Instrnctions to His Excellency Lord Dorchester, dated
at St, James’, the 16th September, 1791, viz :—

18 - i - . - = . = ] . -
Gl‘gat ée:{vnh these Our instructions, you will receive Our Commission under Our

ief § of Grreat Britain, constituting you Our Captain-General and Governor—ir_x-
buri N and over Qur Provinces of Upper Canada and Lower Canada, bounded as in
Ofthg% Commission is particularly expressed. In the execution, therefore, of so much
Cﬂnada ¢ and Trust we have reposed in you, as relates to Our Province of Lower

» You are to take upon you the Administration of the Government of the said




Province and to do and execute all things belonging to your command, according to-

the several powers and authorities of Our said Commission under Our Great Seal of

Great Britain, and of the Act passed in the present year of Our Reign therein
recited, and of these Our instructions to you, and according to such further Powers
and Instructions as you shall at any time hereafter receive under Our Signet and
Sign Manuals or by Our order in Our Privy Council.

20d. And you are with all due solemnity, before the Members of Our Executive
Council, to cause Our said Commission to be read and published, which being done, you
shall then take, and also administer to each of the Members of Our said Executive
Council, the oaths mentioned in an Act passed in the first year of His late Majosty
King George the First.

PROCLAMATION OF 1€rm NOVEMBER, 1791.

DECLARING WHEN THE CONSTITUTIONAL ACT SHALL HAVE EFFECT IN THE PROVINCES
oF UrPER AND LOoWER CANADA.

ALURED CLARKE:

Georae tHE THIRD, by the Grace of God, of Great Britain, France and Ireland, King,
Defender of the Faith, and so forth.

To all our loving subjects whom these presents may concern, greeting :

Whereas we have thought fit, by and with the advice of our Privy Council, by
Our Order in Council, dated in the month of August last, to order that our Province
of Quebec should be divided into two distinct Provinces, to be called the Province of
Upper Canada and the Province of Lower Canada, by separating the said two Pro-
vinces according to the following line of division, viz:—“To commence at a stone
_ boundary on the north bank of the St. Francis, at the Cove west of the Pointe au
Baudet, in the limit between the Township of Lancaster and the Seigneurie of New
Longueuil, running along the said limit in the direction of north thirty-four degrees
of west to the westernmost boundary of the Seigneurie of New Longueuil; thence
along the north-western boundary of the Seigneurie of Vaudreuil, running north
twenty-five degrees east until it strikes the Ottawa River, to ascend the said river
into the Lake Temiscaming, and from the head of the said lake by a line drawn due
north until it strikes the boundary line of Hudson’s Bay, including all the territory
to the westward and southward of the suid line to the utmost extent of the country
commonly called or known by the name of Canada.

FURTHER BOUNDARY DESCRIPTIONS IN ENGLISH COMMISSIONS,
1794, 1838-9.

7th Jung, 1794.
Henry CALDWELL, EsQuIRE. — Receiver-General of the Province of Lower Canada.

Whereas we thought fit, by an Order made in our Privy Ccuncil on the nine-
teenth day of August, one thousand seven hundred and ninety-one, to divide our Pro-
vince of Quebee into separate Provinces, to be called the Frovince of Upper Canads
and the Provinee of Lower Canada, by a line to commence at a stone boundary on
the north bank of Lake St. Francis, at the Cove west of Pointe au Baudet, in the
limit between the Township of Lancaster and the Seigneurie of New Longueuil, running
along the said limit in the direction of north, thirty-four degrees west, to the western

e




most angle of the said Seigneurie of New Longueuil ; thence along the north-western
oundary of the Seigneurie of Vaudreuil, running north twenty-five degrees east,
until it strikes the ®ttawa River, to ascend the said river into the Lake Temiscaming,
and from the head of the said lake, by a line drawn due north until it strikes the
undary line of Hudson’s Bay; the Province of Upper Canada to comprehend all
Such lands, territories and islands lying to the westward of the said line of division as
Were part of our said Province of Quebec ; and the Province of Lower Canada to com-
Pl'elgepd all such lands, territories and islahds lying to the eastwaid of the said line
of division as were part of our said Province of Quebec.

15th DECcEMBER, 1796,

Ropgry Prescorr, Esquire.—Captain-General and Governor-in-Chief of the Provinces
of Upper and Lower Canada.

“ Of Our Province of Upper Canada and of Our Province of Lower Canada, re-
*Pectively, bounded by a line to commence at astone boundary on the north bank of
he Lake St Francis, at the Cove west of Pointe au Baudet, in the limit between the
OWnship of Lancaster and the Seigneurie of New Longueuil, running along the
*aid limit in the dircction of north, thirty-four degrees west, (o the westernmost
angle of the said Seigneurie of New Longueuil, thence along the north-western
u?]‘é_“d_al‘y of the Seigneurie of Vaudreuil, running north twenty-five degrees east,
il it strikes the Ottawas River, to ascend the said river into the Lake Temisca-
ing, and from the hea:l of the said lake by aline drawn due north until it strikes
alle bomundary line of Hudson’s Bay-—the Province of Upper Canada to comprehend
b Such lands, territories snd islands lying to the westward of the said line of division
pr:ﬁere part of Our Provmge of Quebec; and the Province of Lower Canada to com-
it end all such lands, territories and islands lying to the eastward of the said line of
ViSion as were part of Our said Proviace of Quebec.

th r.Thg following nine Commissions contain Boundary Line descriptions similar to
At of 15th December, 1796.]

29tH Avqust, 1807.

S JAMES HEnny Crarc.—Captain-General and Governor-in-Chief of the Province of
Upper and Lower Canada.

21st OcroBER, 1811.

Sir 4 i s ;
GrorgE PREVOST.—C'aptam—(r'encrc_tl and Governor-in-Chief of the Povinces of Upper
and Lower Canada.

——

28ra DECEMBER, 1814.

Gogp £
DON DRU)IMOND, EsqQuIRE.—Administrator of the Government of the Province of
Upper and Lower Canada.

L
2561 MarcH, 1816.

St 2
Jouy OAPE SHERBROOKE.—Captain-General and Governor-in-Chief of the Provinces

of Upper and Lower Canada..
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8tu May, 1818.

CuarLEs, DukE oF RicEMOND.— Cuptain-General and Governor-in-Chif of the Provinces
of Upper and Lower Canada.

121H APRIL, 1820.

GrorGE, EArL or Davnouste.—Captain-General and Governor-in-Chief of the Provinces
of Upper and Lower Canada.

2 {rH NOVEMBER, 13830.

MArraew, Lord AviMer.—Captain-General and Governor-in-Chief of the Provinces of
Upper and Lower Canada.

21th NoveEMBEF, 1830.

Marroew, Lor> AyLMER.— Captain-General and JGovernor-in-Chief of the Provinces of
Upper and Lower Canada.

1st Jury, 1835.

ArcHIBALD, EArL o Gosvorp.—Captain-General “and Governor-in-Chief of the Pro-
vinees of Upper and Lower Canada.

30th MarcH, 1¥38S.

Jony GEorGcE, BEARL or Durnay.—Cuptain-General and Governor-in-Chief of the Pro-
vinces of Upper and Lower Canada.

Our said Province of Lower Ganada; the said Province being bounded by the
adjacent Province of Upper Canada, and the boundary line between the said
Provinces commencing at a stone boundary on the north bank of Lake St. Francis,
at the Cove west of the Point an Baudet, in the limit between the Township of Lan-
caster and the Seigneurie of New Longueuil, running along the said limit in the
direction of north, thirty-four degrecs west, to the westernmost angle of the said
Seigneurie of New Longueuil; thence along the mnorth-western boundary of the
Seigneurie of Vaudreuil, running north, twenty-five degrees east, until it strikes the
Ottawas River, to ascend the said river into the Lake Temiscaming: and which said
Province of Lower Canada is also bounded by a line drawn due north from the head
of the said lake until it strikes the shore of Hudypn's Bay.
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30T MarcH, 1838.

Joux Grorar, EarL ox Duraasm.—Cuptain-General and Governor-in-Chief of the Pro-
vince of Upper Canada.

Our said Provinee of Upper Cannda; the said Province being bounded on the
€ast by the line dividing that Province from Lower Canada, beginning at a stone
boundary on the north bank of the Lake St. Francis, at the Cove west of the Point
au Baudét in the limit between the Township of Lancaster and the Seigneurie of New

Ongeuil, running along the said limit in the direction of north, thirty-four degrees
Wwest 1o the westernmost angle of the said Seigneurie of New Longueuil, thence along
the north western boundary of the Seigneurie of Vaudreuil, ranning north twenty-five
degrees east until it strikes the Ottawa River, to ascend the said river into the Lake

emiscaming, the said Province of Upper Canada being also bounded by a hine
rawn due north from the head of the said lake until it reaches the shore of Hudson’s
a4y ; the said Province of Upper Canada beicg bounded on the south, beginning at
te said stone boundary between Lancaster and Longueuil, by the Lake St. Francis,
the River St. Lawrence, the Lake of the Thousand Islands, Liake Ontario, the River
“Vlagara, which falls into the Lake Erie, and along the middle of that lake on the
West by the channel of Detroit, Lake St. Clair, up tne River St. Clair, Take Huron,
the west shove of Drummond Island, that of St. Joseph and Sugar Island, thence into
ske Superior.

13ta DEcEMBER, 1838.

Sir Joun CoLurorNE.—Cuptain-General and Governor-in-Chief of the Province of
Upper Canada.

U Our Captain-General and Governor-in-Chief in and over Our said Province of
PPPQP Canada, the said Province being bounded on the east by the line dividing that
throvmue from Lower Canada, beginning at a stone boundary on the north bank of
¢ Lake St. Francis, at the Cove west of the Point an Baudet, in the limit between
s;9dT9Wn§hip of Lancaster and the Seigneurie of New Longueuil, running along tho
Sa} 1”1}11: in the direction of north 3+ degrees west to the westernmost angle of the
d Seigneurie of New Longucuil, thence along the north-western boundary of the
cigneurie of Vaudreuil running north 25 degrees east, until it strikes the Ottawa
Ver, to ascend the said river into the Lake Temiscaming; the said Province of
Sa{g)el‘ Canada: being also bounded by a line drawn due north from the head of the
5 ({ake until it reaches the shore of Hudson’s Bay ; the said Province of Upper
)ana‘ 4 being bounded on the south, beginning at the said stone boundary between
akﬁaster and New Longueuil, by the Lake St. Francis, the River St. Lawrence, the

© of the Thousand Islands, Lake Ontario, the River Niagara, which falls into
tl'o'te Firic, and along the midile of that lake ; on the wost by tho channel of De-
1%, Lako St. Clair, up the River St. Clair, Lake Huron, the west shore of Drum-

Mond Island, that of Saint Joseph and Sugar Island, thence into lake Superior.

M [The following Commission contains Boundary Line deseriptions similar to 30th
arch, 1538.]

6TH SEPTEMBER, 1839.

Cy 2 : .
ARLES Poyrgrr Taomsow, Esquire.—Cuptain-General and Governor-in-Chief of the

Provinee of Lower Canada.
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29t Avgust, 1840.

CraarLEs, BaroN SypexuaM.—Captain-General and Governor-in-Chief of the Province
of Canada.

Our Province of Canada, comprising Upper Canada and Lower Canada, the
former being bounded on the east by a line dividing it from Lower Canada, com-
mencing at a stone boundary on the north bank of Lake St. Francis, at the Cove
west of the Point au Beaudet, in the limit between the Towunship of Lancaster and
the Seigneurie of New Longuenil, running along the said limit in the dircction of north
34 degrees west to the westernmost angle of the said Seigneurie of Vandreuil, running
north 25 degrees east until it strikes the Ottawa River, to aseend the said river into
the Lake Temiscaming, by a line drawn due north from the head of the said lake
until it reaches the shore of Hudson’s Bay ; and-being bounded on the south, begin-
ning at the said stone boundary between Lancaster and Lorgueuil, by the Lake St.
Francis, the River St. Lawrence, the Lake of the Thousand Islands, Lake Ontario,
the River Niagara, which falls (leads) into Lake Erie, and along the middle of that
lake; on the west by the Chanunel of Detroit, Lake St. Clair, up the River Saint
Clair, Lake Huron, the west shore of Drummond Island, that of St. Joseph and
Sugar Island, thence into Lake Saperior.

[The two following Commissions contain Boundary Line descriptions similar to
that of 2/th August, 1€40.]

24te FEBRUARY, 1843.

Stk Coarnes Tueoruinus MercAnre.—Captain-General and Governor-in-Civief of the
Province of Canada.

16t MArcnH, 1846.

Cuarnes Murray, Earrn Caracart.—Captain-General and Governor-inChief of the
Province of Canada.

1sT OcTOBER, 1846.

James, Barr or Buaiy axp KiNcarpiNe—Captain-General and Governor-in Chief of
the Province of Cunada.

Our said Province of Canada, comprising Upper Canada and Lower Canada, the
former being bounded on the east by the line dividing it irom Lower Canada, com-
mencing at a stone boundary on the north bank of the Lake St. Francis, at the Cove
west of the Pointe au Beaudet, in the limit between the Township of Lancaster and
the Seigneurie of New Longueuil, ranning along the said limit in the direction of
" north 34 degrees west, to the westeromost angle of the said Seigneurie of New
Longueuil, thence along the north-western houndary of the Seigneurie of Vaudreuil,
running north 25 degrees east until it strikes the Ottawa River, to ascend the said
river into the Lake Temiscaming. by a line drawn due north from the head of tho
said lake until it reaches the shore of Hudson’s Bay; and being bounded on the
south, beginning at the said stone boundary between Lancaster and Longuenil, by
the Lake St. Francis, the River St. Lawrence, the Linke of the Taousand Islands,
Lake Ontario, the River Niagara, Lake Erie, and along the middle of that lake; on
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the west, by the Channel of Detroit, Lake St. Clair, up the River St. Clair, Lakc
Huron, the west shore of Drummond Island, that of St. Joseph and Sugar Island,
thence into Lake Superior. The said Province of Lower Canada being bounded by
the adjacent Province of Upper Canada, and the boundary line between the said twoe
rovinces, commencing at a stone boundary on the north bank of the Lake St
- Fl‘ancis, at the Cove west of the Pointe an Beaudet, in the limit between thq '1'(3wr'1-
$hip of Lancaster and the Seigneurie of New Longuveuil, running along the said limit
In the direction of north 34 degrees west, to the westernmost angle of the eaid
eigneurie of New Longueuil, thence along the north-western boundary of the
Cigneurie of Vaudrenil, running north 25 degrees east until it strikes the Ottaws
ver, to ascend the said river into the Lake Temiscaming ; and whichsaid Province
of Lower Canada is also bounded by a line drawn due north from the head of the
8aid lake until it strikes the shore of the Hudson’s Bay.

[The Commissions of Captains General and Governors-in-Chief, etc., sabsequen s
to that of the Kuarl of Eigin and Kincardine, 1st October, 1845, contain no boundary
ne descriptions.]

WEDNESDAY, 3rd March, 1880.
The Comniittee met.

Hon. Mr. MiwLs was called. On being asked to make a statement or resumé of

the case, he replied that he had no statement to make beyond that which he had

@ in his reports. He had no further facts to disclose and believed the Committee:
Was in possession of his views.
By Mr. DeCosmos : —

20. It is desirable to hear Mr. Mills on this point, namely, where is the western

.bolmdary of Ontario?—Well, before the award was made that was a matter of

Judgment,
21. Judgment belongs to almost everything a man can do. Instead of the Com-
ce being obliged to wade through three volumes. questions on px'iqcn]?al points
oubt could be put to Mr. Mills. In the preamble to the Act of 1803 it is stated:
éreas crimes and offences have been committed in the Indian territorics and other
PArts of America not within the limits of the Provinces of Upper or Lower Canadz,
Or either of them, or of the jurisdiction of any of the courts established in those

it
in d
«©

"ovinces, or within the limits of any civil Government of the United States, and
are therefore not cognisable by any jurisdiction whatever, and by reason whereof
Sreat crimes and offences have gone and may hereafter go unpunished.” In what
s?‘%]o“ of the North-West Territories did the disturbances which occasioned the Act
Fobe George IT I, 1803, occur ?—1 think theéy occurred on English River near Lake

oy ka ov Lacla Rouge. s

% Was that the only place ?—I think that was the principal place. =
0 yon mean Athabaska onthe English River, tributary of the Winnipeg?
glish River to which I refer lies far north of the Saskatchewsan.

o, By the Chairman :—

2t That is on the tribuary of the great Mackenzie River.

ox By Mr. DeCosmos :— : i A LB R
awa],‘ - Did any disturbances give rise to this Ac§ caft of this river ?—2 ((;_t‘t .x.at '.m}
betwe of. There were disturbances at a later period in the Assiniboine disti 1'c§, :ml
westeen that district and Lake Superior, as well as in th? country to the north an

<3
\1\0} En

marlf(?. Please point out on that map (the Provineial map with the awarded territory

Norh 4) the loeality of the English River ?—It is not on this map; it lies far to the-
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27. It is west of Manitoba 2—It is north-west, perhaps 1,000 miles.

28. Had any settlements been made there in 1803, at. Athabaska ?—Yes; it is a
matter of history, which is open to the Committee for investigation, that Canadian
and American traders were there in 1766, and the statement made by the elder Henry
in his journal shows there had been traders there. We may assume that the Messrs.
Frobishers, the two brothers, and Mr. Pond, who was afterwards employed to assist
the Americans in fixing a boundary at the trcaty of Versailles, with many others,
were also there before 1770.

29. At English River ?—Yes; trading posts were cstablished by them at Atha-
baska, and in that region, an account of which you will find in my report.

30. You are of opinion that the disturbances which occasioned the Act of 1803
oceurred in the Athabaska country of the English River ?—VYes.

31. Is it not generally supposed that the district where the traders were fighting
lay between Lake Superior and Lake Winnipeg ?—The disturbances to which you
refer occurred many years after the passing of the Aect of 18)3; what the general
suppositions may be, I cannot say.

By the Chairman :—

32. But the disturbances that occurred were some murders among French traders ?
—1I am not aware of any contest that took place at these points, while the country
was held by France, or ut any time before the advent of Lord Selkirk., The Hudson
Pay Company’s traders, as fur as I know, never left the shores of Hudson’s Bay.
Hearne is the first person represented in the journals of the Company as ever baving
left the shores of the bay. The French, long before the cession, intercepted the
traders by establishing trading posts in the interior, which induced the Indians to
come to their posts instead of going to Hudson’s Bay.

33. What disturbances occurred before 1803 ?—There was the shooting of a Mr.
Woden, a Swiss trader, by Mr. Pond, in 1780, and one or two other cases of violence
in the Athabaska District. That was years before the Hudson’s Bay Company went
into those south west distiicts at all. The crimes referred to grew out of conflicts
between the X. Y. Company and the North-West Company. They united in 1803,
and then this Act was passed.

By Mr. DeCosmos :—

34. In the Act of 1821, in the preamble, we find the words: Animositics and
feuds arising from such competition bave also, for some years past, kept the
interior of America to the northward and westward of the Provinces of Upper and
Lower Canada, and of the Territories of the United States, in a state of continued
disturbance. Please to locate those feuds and animosities ?—The Committee can do
that from the facts given as well as I. As they were very numerous their location
would be a matter of opinion. I am not aware what the particular views of those
gentlemen were who framed the Act, or of Parliament that passed it; but I think
the history of that period shows those disturbances and difficulties existed between
the Hudson’s Bay Company and the traders of the North-West Company after Lord
Selkirk went there, never before. You will find from Daniel Harrison’s journal, that
the North-West Company extended their trading posts, away westward throughout
British Columbia, and down to the 42° parallel of north latitude, into what is now
‘California. Difficulties occurred between these two companies over the entire terri-
tory through which they operated ; for the Hudson’s Bay Company followed the other
in their fur trade. The letters of the North-West Company were seized by the
Hudson’s Bay Company at various posts. Troops were brought from the Orkney
Islands to Lake Athabaska by the Hudson’s Bay Company in 1774, but not used
before Lord Selkirk’s day, against their rivals. 'The fact, I think, is mentioned in
my report or the appendix which accompanies it. Over the entire country, there
were conflicts between those, two companies after 1817. Those conflicts continued
gntil the two companies wore amalgamated ; some of them oceurrred in United States
Territory.
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By the Chairman : —

. 90. In your works, do you refer to the disturbances which occurred in the country
Intervening between Lake Superior and what is now Manitoba. It is known that in
1817, and I think you refer to it in your first work, that the Hudson Bay Co’s Gover-
nor, and also of the Colony of Selkirk, was killed with 17 of his followers ?—Gover-
hor Semple was killed in the vicinity of the present City of Winnipeg. I[n my
eport I refer to other disturkances. It was not those which oceurred within Upper
Canada that rendered the Act necessary.

36. This murder took place in the conntry intervening between Lake Superio»
and Manitoba, Lord Selkirk had called in aregiment of soldiers and they carried on
war in this country, between Lake Superior and what is now known as

anitoba or Winnipeg. Is it not highly probable, and, in fact, evident, that this
ct of 1821 was passed to provide a means of maintaining order where these dis-
turbances occurred ?—That is a matter of opinion, not a matter of fact. There were
Otl_leg' acts of violence in other districts, I have my views, but, as it is a matter of
OPinion, it is of no consequence to give it. If the boundary of Ontario is further
est. the answer must be, no.

37. Mr. Robinson :—The Act was passed in reference to these occurences shortly
after the trials took place. !

1%913& The Chairman :—Some of the trials were still pending. The Act was passed in
0oL

Mr. Miils :—The trials at Toronto took place in 1817, and at Quebec in 1818.

T ere had been arrests made, and war was going on in the country, between Fort
dlliam on Lake Superior and the Rocky Mountains. Some of these conflicts were
Within the United States. The J udge who sat in the cases tried at Toronto, and the
udges who sat at Quebec, expressed entirely different opinions in reference to the
question of the boundary of the Province. The conflicts were very numerous. The

ehate, if any, on this Act was never reported. I shall not give conjectures as

teSLimODy.
By Mr. Brecken :—

3% Was that case tried in both Provinces ?—They were different cases. The
Parties tried at Toronto were charged with murder committed farther west, and
?‘ 0ut which there could be no doubt as to the origin of the jurisdiction, if the rule
41d down in the Reinhardt case had been the view of the Court.

By Mr, DeCosmos : —
th 4). The case is reported in those works ?—Yes. I have noverlooked carefully
rough this appendix to know how many of the papers, referred to in the report,
are included . hether the Toronto case is included or not, I can not say. How-
ever, it is reported, and will be found in a volume in the library.
By Mr. Mousseaw :— :
.. 4L What was the position taken by the Toronto Judges as to the question of
JWisdiction ? —That there was no limit fo the boundary of Upper Canada on the west.
By the Chairman :— g L
if 42. Was it not that if Ontario extended that far west, they had jurisdiction ; and
o 0%, they had also jurisdiction. In the one case because it was within the Province,
dn .10 the other because the Act of 1803 gave them jurisdiction beyond the boun-
Aries of Upper Canada. 1t was just what 1 have stated it to be. '
By Mr. Royal :— % :
gt 43. Were you mnot acting as the paid Agent of Onta%rfo_ in proc.luc'mg _Lhea:e
Orks ?—Yes, T would bardly have taken the trouble of visiting pubhc_hbranes in
Ou?-, Pm(ed States and Canada, collecting evidgnce and employing parties to write
Sty € documents of which I wanted transeripts, at my own expense ; but my in-
UCtions from the Ontario Government were to investigate the subject and report to-
andm My opinion as to where the true boundary of the Province was upon the north
n-ol.t}\?'est. ['had no instructions to find the western boundary at this place, and 151)&
o ern boundary at another fixed place. I was put exactly in the position of a
Overer, to enquire into the facts and to inform the Government where the wes-
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tern and northern boundary are. I did so, and I reported my conclusions, and those
are before the Committee. 1 would further remind the Committee that I am not
here on bebalf of Ontario, nor at her instance. Iam here by summons from this
(lommittee, and would have preferred not to have been here at all.

By Mr. Mousseau : —

44. Were you under instructions similar to those given to Judge Ramsay ?—I was
under no instructions beyond the fact that I was to investigate the subject fully and
report my conclusions.

By Mr. Royal :—

45. By the Treaty of Paris, 10th February, 1763, Canada was ceded by France to
England. About eight months afterwards, on the 7th October, 1763, the four
Provinces were established by the King’s Proclamation in the territories ceded.
Aboat 15 years afterwards, on the 3rd September, 1783, took place the Treaty of
Paris between the United States and England, by which the boundary between the
American States and Canada was established. Now, the next thingis, by the Quebec
Act of 1774 a Constitution was given the Province of Quebec and new limits estab-
lished for that Province, as declared by the Proclamation of 1763. Do you consider
that Ontario goes west of the western portion of Quebec as constituted by the Quebec
Act ?—That is a matter of opinion—a question of law—not of fact.

46. Well, as you have studied this question ?—Well, I have nothing to add to
what is stated in my report. :

47. As the desire was expressed,would you be kind enough to give us a synopsis, a
condensation of your report so as to save time, that is the object of my question ?—I
would prefer not to answer anything beyond any question of fact you may ask me.

I was in here yesterday while the investigation was being conducted, and I heard

questions put with regard to the construction of certain portions of the Quebec Act,
that, in my opinion, with a very slight cross-examination based upon a more intimate
acquaintance with the subject, would lead to an entirely different result and convey
a wholly different opinion from that which was conveyed by the statements made.
Any summary statement on my part might convey an erroneous impression to the
Committee. Besides, the report is but a brief summary of the facts. If I were to
give an opinion, I would say that before an intelligible enquiry can be made with
regard to those matters to which you refer there are certain preliminary facts, if I
may so call them, that are of very great importance. They are indispensible to a
proper interpretation of those various public documents, which ought to be examined
by the Committee. A consideration of the previous condition of things, and the
})olicy that the Imperial Government had in view when they established, by the

’roclamation of October, 1763, the Provirce of Quebec; thé various projects that
were submitted to them by distinguished colonists and by leading statesmen in
England, the conflicting opinions entertained by those who for short intervals of time
governed the country during that period, and the final determination of the Govern-
ment immediately before the passage of the Quebec Act—a consideration of all those,
it seems to me, is necessary to a })roper understanding of the Act itself. These 1
have endeavored to sct out concisely in my second report, and I do not know that any
statement I could make to the Committee would be any clearer or more brief than
the statement there given. I think the Committee will find, not simply by referring
to the report, but also by referring to the various documents mentioned in the report—
many of which are given in the appendix—that the Government had before it, for
some years, the propriety of estabiishing three other colonies, one with Detroit
for its centre, another with Pittsburg for its centre, and another in tho lllinois
country; that Lord Shelburne favored this view, that General Conway and several
other English statesmen also favored it; that Mr. Franklin pressed the subject on the
attention of the Government; that Lord Hillsborough and his friends in the Board of

Trade were determinedly hostile to the western extension of the English Colonies, or -

to the establishment of mew ones, as being inimical to British interests; that

ultimately the views of those who wished to exclude the English altogether from

the west side of the Alleghany Mountains, prevailed in the Government; that in ac-

S S S—



Cordance with those views the proclamation of 1763 was issued ; that a boundary line
Was laid down in that proclamation and an cffort made from that time until 1768 to
Prevent Hnglish settlers crossing the Alleghany Mountains, and from going into
the.Indian territory ; that notwithstanding those efforts, they did so, some 20,000
aving crossed from the State of Pennsylvania alone; that their settlement in the
ndian country, on lands not surrendered was rapidly involving the whole country in
4 second Indian war, and the deputy Indian agent, Mr. Croghan, was sent home to the
Mperial Government to secure its consent to the surrender of that territory, and an
alteration in the boundaries fixed by the Proclamation of 1763. This matter was
15cussed in England, ant Mr. Johnson, the Indian agent for the northern department,
Was authorised to negotiate a treaty with the Indians. I will say here, that before
1754, cach province had an Indian agent of its own. Buat in 1754, before the seven
Years’ war, and with a view of resisting the encroachments of the French who had
Settled down the valley of the Ohio, and established military trading posts across the
“ontinent from Lake Erie to the Gulf of Mexico—the English with a view to
Strengthen their position in North America, made an attempt to confederate the whole
of the Provinces, and a meeting was he!d in Albany to discuss the question. With
e view of preparing the country for Confederation, the whole control of the Indian
Matters was taken out of the hands of the provinces, and placed in the hands of two
Agents, one called the agent of the northern and the otherof the southern department.
L. Johnson, as I have shid,was the agent of the northern department. On account
of the settlement beyond the line fixed in the proclamation of 1763, a treaty was
Made called the treaty of Fort Stanwix, and you will find in my first report a map
8§ OWing where the boundary line in that treaty was laid down. The policy of the
bglish then was to promote the surrender of the country west of the Alleghany
ti Ountains as far as the Ohio River, and there make a stand against further coloniza-
tion’ Similar to the stand intended to be taken at the Alleghanies by the proclama-
aém of 1763. No settlers were allowed to go west of that; and in order to
2 Complish thatobject, they concluded to embrace the whole of that section of the
°“0§l‘y that had been ceded by the French as far west as the Mississippi River, in
‘)06 Province of Quebec. A Bill was introduced in the House of Lords for that pur-
}}Ose. One object was toexclude the English traders from going into the Indian
mu"t"y altogether, because it was believed they would, if they went in, make settle-
e0ts there, When the Quebec Act was introduced it was for the purpose of annexing
He Country westward to the Mississippi. The statementin the Actintroduced in the
9use of Lords, was all that country extending southward to the Ohio,westward to the
l_.l(l;smuslppi and northward to the Hudson Bay Company’s Territory shall be included
woriinexed to the Province of Quebec. Then I'would just say, at this point, that if the
ords northward and southward were used without qualifying words meant duc north
” e south, then all the country between the old Ifrov'!nce of Quebec aud a line
eml‘;"n due north from the eastern extremity of the Ohio River would not have been
S 'aced in any Province atall; that there would have been a large section of the
tenf.m'y separating the old Province of Quebec, established by proclamation, from the
aviltOI‘y that would have been annexed, and the Committee may consider this fact as
thatqg Some bearing on the construction of the Act. The statement in the Act shows
"Ogatl'n all these cases the establishment of the boundaries of a Province was the pre-
N Ve right of the King. He conld alter or amend them, and there were various
Y8 in which this power was exercised by the Crown.
. By Mr. DeCosmos : —
case 8. Aside from the Statute ?—-It was not a statutory power at all. In every
inq'when Parliament undertook to mention boundaries it always reserved the
S0mg ts, Prerogative. The King sometimes exercised this prerogative by proclamation,
Gove,,lmes by Order in Council, and it may be sometimes by commission to the
10rs, and sometimes by Royal instructions.

g r /4 % ¢ - N > N 3
Co“:(.!'l Then he can extend or diminish thom ?—Yes; by proclamation or Order in
il



50. It is a prerogative right?—Yes; in the old colonies of Virginia and Massa-

chusets, and other Royal or Charter (rovernments, the boundaries wero extended .

indefinitely westward to the South Sea by charters; but when the King made His
treaty with France, in the exercise of' this prerogative, he limited those boundaries.
By the Chairman :—
51. Then the King had the power of extending or curtailing the limits ?—Certainly.
To what extent his power in these matters was controlled by Parliament I am not dis-
posed to discuss before the Committee. It is a question upon which I may have some-
thing to say in the House on the second reading of my bill. Asa matter of fact,the King
did so exercise his powers; he exercised his prerogative by the proclamation of 1763
by which he limited the boundaries of the Province to the Mississippi River, which
he had previously extended to the South Sea. e exercised that prerogative in the
proclamation by establishing four new Provinces of which Quebec was one. In 1774,
when Parliament commenced legislation, and it is the first instance in the history of
the colonies, of Parliament undertaking to deal with colonial constitutions or inter-
fering with the power previously exercised by the Crown—these words were inserted
in the Act: “ And also such territories, islands and countries, which have, since the
tenth day of February, 1763, been made part of the Government of Newfoundland,
be, and they are hereby, during His Majesty’s pleasure, annexed to and made part
and parcel of the Province of Quebec, as created and established by the said Royal
Proclamation of the 7th October, 1i63.” This Act did not undertake to control the
power of the Crown as to boundaries, or to lay down boundaries that the King might
not subsequently ulter in the usual way if he thought proper. They were established
only during the King’s pleasure. In the Act of 1791, there was no attempt to control
the King’s prerogative. If the Committee will look at the map of the Treaty of
Fort Stanwix they will see the boundary laid down between the Indian possessions
gractically changed the boundaries of Virginia, as fixed by the Order in Council.
y that treaty a large section of country was taken off the western part of New York
and secured to the Indians of the Six Nations. 'T'he Committee will see, also, that
there is a large section of country, wholly east of the meridian line, drawn due north
from the eastern extremity of the Ohio River, separating by some hundreds of miles
on the southern side, the Province of Quebee, under the proclamation of 1763, from
the territories that are hereby declared to be annexed; yet it cannot be supposed
that the Government did not intend to embrace the whole country from the western
Lorder of the Province to the Mississippi. ;
52. By the Act of 1774?—By the Act as it was introduced into the House of
Lords. Suppose the Act had been carried as it was introduced in the House of
Lords, and no alteration had taken place in that Act ; suppose the whole of the terri-
tories, countries and islands extending southward to the banks of the River Ohio,
westward to the banks of the Mississippi, and northward to the southern boundary of
the Hudson Bay Company’s territory, had been annexed to the Province of Quebec,
would the words northward and southward have given to them a meaning that would
leave a large section of country east of the meridian line drawn north from the eastern
extremity of the Uhio, not included in the new Province? 1t will be seen from the
map to which I have referred, that the object of Mr. Burk, in laying down the
boundary on thoe south, was to prevent the western section of New York, which was
then separated from the portion of the Province open for settlement and set apart
as a portion of the possessions of the Six Nations, from being embraced in Quebec. It
was stated in the correspondence between the State of New York—then the Colony
of New York—and its agent, that such was the intention of Ministers. The southern
boundary was laid down throughout its whole extent, and by the words of the statute
it is declared that all the territories, islands and countries in North America, belong-
ing to the Crown of Great Britain, bounded on the south by a line extending from
the Bay of Chaleurs westward to the banks of the Mississippi and northward, &¢-
The Committee will see that the word northward cannot apply to a due north
boundary, because it would not make sense. If applied to a line, it would be sheer
nonsense to say that all the countries, territories and islands, bounded on the south
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by a line extending to the banks of the Mississippi northward, meant bounded on the
*outh by a line extending due north. The country west of the meridian of the junc-
tion of the Ohio and Mississippi to Lake Itasca, is bounded on the south by the Miss-
SIppi, that is, on the south by a line at first extending westward and then northward.
Ut in my report I have shown that the word “ northward ” does not apply to a line
at all, but to the territories, countries and islands ; otherwise you have no northern
oundary given.
By the Chairman :—
53. The deseription was northward to the southern boundary of the territories of
Phe_ Hudson’s Bay Company ; would not the line then have passed up along the Miss-
Sippi, far to the westward of the territories which the Act provided it should strike,
ich were in fact the objective point ? I donot think the Mississppi, as then under-
od, is the Mississippi as marked down on Mitchell’s map ?—The Mississippi on all
€ maps, T have given, has been deflected greatly to the westward; and it will be
2een that, in almost all cases, this is simply because the longitude was not well
“10wn. The Lakes Manitoba and Winnipeg are placed very much too far west on
all the o1q maps, as compared with the southern part of the Mississippi, and the
Upper part of the Mississippi was turned westward o place it relatively right. On
Some of the maps the St. Peter’s or #innesota is marked as the principal river.
. By Mr. DeCosmos :—
4. Are you aware of the difference of longitude between the date of which you
Spoke and the longitude as determined now ?—The maps in my first report, if com-
Pared with modern maps will show. .
By Mr. Trow :—
; 55. Where did the Act of 1774 place the western boundary ?—The object stated
" the preamble of this Bill is: * Whereas by the arrangements made by the said
g:;gclamution, a very large extent of country within which there are several colonies
faithsettlements of the subjects of France, who claimed to remain therein under the
thats of the said treaty, was left without any provision being made for the adminis-
atlof} of ¢ivil government therein,” ete.  Four-fifths of these settlements were on
® Mississippi River.
By the Chairman : — _
Ty 56. In" the papers referred to you speak of a settlement about Detroit ?—
Teferred to them all. There was a settlement at Detroit and there were settle-
toe&ts upon the Wabash River, but the whole correspondence that took place prier
Sett] ® Introduction of the Quebec Act by the Gpvernment f;hows that the. principal
iy “ments were on the Mississippi River. Lieutenant Pitman, an English officer,
2% appointed to take the census of all those places before the Act was passed. It
li:}? 3“ that census the Government acted. It showed that settlements were estab-
T‘lhs' along the Mississippi River, and that to run a boundary due north would be
arl']ng a boundary that would exclude the settlements, which both Ministers and
lament declared they intended to include.
By Mr. DeCosmos :—
- The English wished to have the right to navigate the Mississippi to its
They had the right of navigation to its mouth by the Treaty of 1763 ; and
the ent; d_, as far seuth as the junction of th.e‘Missi.-l‘sippi and the Ohio, to place
tobe e right of navigating the river by British subjects under the control of the
from ¢ GOvpx-n ment; so that they might exclude the fur traders of the qther colonies
sho .gomg.lnto this annexed country. I have referred to State papers in my report
108 this to be the case, to which I refor the Committee.
8 By Mr. Mousseau :— A A
founde& You think the Act extended the Province to the Mississippi ?—The Act was
olicy o &rounds of public policy; it was introduced to further that public
ﬂe_ ¥ Which is g9 clearly disclosed in the Stat> papers of the period as any fact can
k,mw. at Ministers understood, we know ; what they believed they hqd‘ done', we
ay |, What all the colonies bolieved had been done, we know; but this Committee

i tghey were all mistaken. I may further observe that subsequently, when
s R

8to
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the United States obtained their independence, and a boundary was agreed upon, the
southern part of the Province was cast off, and given to the United States. New
commissions were issued in strict accordance with the interpretation of the law in the
old commissions, and the new boundary was again carried to the Mississippi,—they
supposing that the Mississippi rose within the boundary agreed upon. In all this
the Crown assumed the Mississippi to be the western boundary, and the Crown
could fix the boundary where it pleased.
By the Chairman :—

59. Can you show us by the map which was called the Mississippi ?—I have no
doubt whatever on that point, from the fact that the Americans and the English had
Mitchell’s map before them. It was the river so-called on that map. You will see
by Adams and Joy’s correspondence that the Americans were very much afraid that
the Spaniards would refuse to them the liberty to navigate that portion of the Mis-
sisippi which flows through Louisiana; they knew that if England had no interest in
the navigation of the Mississippi, she would have no interest in asserting the right
which ske had underthe Treaty of 1763. Adams says: “We have extended the
boundary sufficiently far south to strike the Mississippi River, so that the English
owning the country on the Upper Mississippi will have a common interest with
ourselves in keeping the navigation of the river open through the Spanish portion of
the territory.” It is therefore perfectly clear they believed the boundary would
strike the Mississippi.

60. That is very far west of the Lake of the Woods ?—Not as they supposed the
features of the country to be from Mitchell's map.

61. White Mud River 2—I don’t think that boundary is the one that was contem-
plated. That river is a branch of the Missouri which at no time was ever confounded
with the Mississippi. Mitchell’s map was the only map the Commissioners had
betore them, and Mitchell's map at that period represented the Mississippi rising
north of the present boundary. ILet me call the attention of the Committee to th~
reasons for establishing the Province of Upper Canada. The Americans at the time
had organized under the articles of Confederation. The Central Government had the
same power as it now has, but it had no proper executive or administrative
authority to enforce its determinations on refractory States. The States refused to
execute the mandates of the Central Government, and there was every appearance,
before the adoption of the Constitution, of the Government of the United States
going to pieces. The British Minister at Washington, at that time, Mr. Hammond,
wrote to Sir Henry Dundas that there was a possibility of the United States Govern-
ment being broken up. The people of Western Virginia, who had demanded a
separate Government, informed Lord Dorchester that unless their own Government
secured to them the free navigation of the Mississippi, they were disposed again to
become colonists of Great Britain. A correspondence was opened and there was
every probability of that section of the country south of the Ohio and west of the
mountains, being again acquired by the English. The English Government were
then disposed to repudiate the boundary agreed upou by the Treaty of 1783. They
said to the American Minister, Mr. Adams, throngh Lord Caermarthen :-~¢ You have
not kept faith with us. You agreed to permit the refugee United States Loyalists to
return to the various States to collect their debts. Your States have passed laws
prohibiting these people from returning sand confiscating the amounts due them to
the State. You have not kept faith with us, and you cannot eall upon us to respect
the treaty when you have not observed it yourselves.” The English Government
knew that all classes in the old colonies had a strong feeling of repugnance against
the system of Government provided by the Quebec Act, and the proposed division
had in view not merely a new Province formed from Western Quebec after the
Treaty of 1773, but a new Province into which their old colonists might immigrate,
embracing all the British territory to the west of and south-west of Lower Canada,
and contemplating acquisitions from Spain beyond the Mississippi River, and from
the United States between the Lakesand the Alleghany Mountains, The English
continued to hold military posts at Niagara, Presqu’ile, Oswego, Detroit, and Mack-
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inaw, and they built additional forts. The correspondence shows that before the
rovince of Quebec was divided, the intention was to regain that section of the
rovince of Quebec that had been ceded to the United States.
By Mr. De Cosmos :—

62, That is the territory of North of the Ohio ?—Yes; Lord Dorchester addressed
the Indians under Brant, telling them the treaty was repudiated, that they were not
10 enter into any negotiations with the authorities of the Uuited States for the sur-
render of their country, that there was no longer any boundary between Great
Britain and the United States. When the Act of 1791 was passed, it declared the
King intended to divide the Province of Quebec, but it does not divide it. It no more
interferes with the King's prerogative to alter Provincial boundaries than the Act of
1774, Mur. Clarke’s proclamation says “ Upper Canada shall include all the countries,
territories and islands to the southward and westward of the dividing line to the
Utmost extent of what was known as Canada,”—not of what was known as Quebec.

By the Chairman : —

63. Does the Order in Council say that ?—The proclamation says that, and the use

of the word « Canada,” in the proclamaticn shows, in my opinion, what the policy of

e Government was on the question. By the Order in Council of 1791, which will

D¢ found on pages 338-9 of the appendix to my report, it will be found that a division

18 authorized, but that no division of the Province is made; that division authorized

Y the King’s warrant was made by the proclamation referred to; and that proclama-
tion above gives the boundaries of Upper Canada.

Afr. Royal—No, it does not appear to me that the proclamation, considered in
Connection with the Order in Council, and instructions issued underit would bear any
Such interpretation.  Would the Chairman please to read the Order in Council and

€ instructions to Lord Dorchester issued under it.

The Chairman—The Order in Council to which you refer is as follows :

“At the Court of St. James, the 24th of August, 1791—

PRESENT :
The King’s most Excellent Majesty in Council.

Whereas there was this day read, «t the Board, a report from the Right Hon.

}he Lords of the Committee of Council, dated the 19th of this instant, in the words

ollowing. viz, ;

17th“ E(Our Majesty haying been pleased, by your Order in Council, bearing date the
0

' this instant, to refer unto this Committee, a letter from the Right Ilonorable
enry Dundas, one of your Majesty’s principal Secretaries of State, to the Lord
Sere_sldent of the Council, transmitting a printed copy of an Act passed in the last
fOlsls-lon of Parliament, entitled An Act to repeal certain parts of an Act passed in the
: 1t_6>gnth year of His Majesty’s reign, entitled An Act for making more effectual
Plovlswn for the Government of the Province of Quebec in North America, and to
ke further provision for the Government of the said Province; and also copy of a
pape? Presented to Parliament previous to the passing of the said Act, describing
ron'ne pProposed to be drawn f«).r dividing thq Prov'ince qf Q'u.ebec into two separate
Hoy, Inces, agrecable to your Majesty’s Roya_l intention, signified by message to l?oth
of Lses of Parliament, to be called the Province of Upper Canada and the .Provmce
OWer Canada; and stating that, by sec. 48 of the said Act, it is provided that,
eason of the distance of the said Provinces from this country, and of the change
thep, Made, by the said Act, in the Government thereof, it may be necessary that
© 8hoald he some interval of time between the notification of the said Act to the
Proy; rovinces respectively, and the day of its commencement within the said
of On(‘:es respectively, and thatit should be lawful for your fojesty, with the advice
Goye ' Privy Council, to fix and declare, or to authorize the Governor or Lieatenant
0or of ‘the Province of Quebec, or the person administering the Government

.
Tt
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tnere, to fix and declare the day of the commencement of the said Act within the
said Provinces respectively, provided that such day be not later than the thirty-first
day of December, one thousand seven hundred and ninety-one; the Lords of the
Committee, in obedience to your Majesty’s said Order of Reference, this day took the
said letter into their consideration, together with the Act of Parliament therein
referred to, and likewise copy of the said paper, describing the line proposed to be
drawn for separating the Province of Upper Canada and the Province of Lower
Canada; and their Lordships do thereupon agree humbly to report, as their opinion,
to your Majesty, that it may be advisable for your Majesty, by your Orderin Council,
to divide the Province of Quebec into two distinct Provinces, by separating the
Province of Upper Canada and Province of Lower Canada, according to the said
line or division described in the said paper; and the Lords of the Committee are
further of opinion, that it may be advisable for your Majesty, by warrant under your
Royal Sign Manual, to authorize the Governor or Lieutenant-Governor of the Pro-
vince of Quebec, or the person administering the Government there, to fix and
declare such day for the commencement of the said before-mentioned Act, within the
said two Provinces of Upper and Lower Canada respectively, as the said Governor
or Lieutenant Governor of the Province of Quebec, or the person administering the
Government there, shall judge most advisable; provided that such day shall not
be later than the thirty-first day of December in the present year, one thousand
seven hundred and ninety-one.”

His Majesty this day took the said Report into His Royal consideratior, and
approving of what is therein proposed, was pleased, by and with the advice of His
Privy Council, to order that the Province of Quebec be divided into two distinet
Provinces, to be called the Province of Upper Canada and the Province of Lower
Canada by separating the said two Provinces according to the line of division inserted
in said order; and His Majesty is hereby further pleased to order that the Right
Honorable Henry Dundas, one of His Majesty’s principal Secretaries of State, do
prepare a Warrant to be passed under His Majesty’s Royal Sign Manual, to authorize
the Governor or Lieutenant-Governor of the Province of Quebec, or the person
administering the Government there, to fix and declare such day as they shall judge
most advisable for the commencemeut within the Province of Upper Canada and the
Province of Lower Canada respectively, of the said Act passed in the last session of
Parliament, entitled “ An Act to repeal certain parts of an Act passed in the four-
teenth year of His Majesty’s reign, intituled An Act for making more effectual pro-
vision for the Government of the Province of Quebec in North America, and to make
further provision for the Government of the said Province,” provided that such day
80 to be fixed and declared for the commencement of the said Act within the said two0
Provinces respectively shail not be later than the twenty-first day of December, one

thousand seven hundred and ninety-one.
STEPHEN COTTRELL.

Endorsed,
Order in Council, 24th August, 1791.

Ordering the division of the Province of Quebec into two Provinces, to be called
the Province of Upper Canada and the Province of Lower Canada.”

The instructions to Lord Dorchester are dated 12th September, following, and
these I shall now read : :
“12th September, 1791.

Guy, Lorp DorcuEsTER, Captain-General and Governor-in-Chief of the Provinces of
Upper Canada and Lower Canada.

GREETING : —

Whereas we did, by our letters patent, under our Great Seal of Great Britaily
bearing date the 22nd day of April, in the twenty-sixth year of our reign, constitut®
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And appoint, yeu, Guy, Lord Dorchester (then Sir Guy Carleton) to be our Captain-
eheral and Governor-in-Chief, in and over our Province of Quebec in America,
'eompl'ehending all our territories, islands and countries in North America, then
unded as in our said recited letters patent was mentioned and expressed.
Now know ye, that we have revoked. determined, and by these presents do
Tevoke and determine the said recited letters patent, and every clause, article or
g therein contained.

4 And whereas we have thought fit, by our order, made in our Privy Council,
he [Qineteenth day of August, one thousand seven hundred and ninety-one,
0 divide our said Province of Quebec iuto two separate Provinces, to be called the
Yovince of Upper Cunada and the Province of Lower Canada, by a line to com-

;Ilence at a stone boundary on the north bank of the Lake St.Francis, at the Cove west

the Point au Baudet, in the limit between the Township of Lancaster and the

Cigneurie of Now Longueuil, running along the said limit to the direction of north
Ityfour degrees, west to the western angle of the said Seigneurie of New

Ugueuil ; thence along the north-western houndary of the Seigneurie of Vaudreuil,

Unning north twenty-five degrees east until it strikes the Ottowas River, to ascend
ine said river into the Lake Temiscaming, and from the head of the said lake by a

o f: drawn due north until it strikes the boundary line of Hudson’s Bay; the Prov-
e of Upper Canada to comprehend all such lands, territories and islands, lying to
¢ Westward of the said line of division, as were part of our said Province of Que-

Aaﬁg;_and the Province of Lower Canada to cqmprehend all such lands, territories,

Islands lying to the eastward of the said line of division, as were part of our said
ovince of Quebec.”

16, There are also further instructions to Lord Dorchester, dated at St. James the
h September, 1791, of which I shall read the following extract :—

‘EXTRACT from His Mujesty’s instructions to His FExcellency Lord Dorchester, dated at St.
James the 16th September, 1791, viz. :—

Grea‘t‘ Ist. With these our instruqtiops you will 1'ec.eive.0ur commission under our
o Seal of Great Britain constituting you our Captain-General and Governor-in-
ur il 8nd over our Provinces of Upper Canada and Lower Canada, bounded as in
‘Sazd commission is particularly expressed. In the execution therefore of so much of the
01;'9 and trust we have reposed in you, as relates to our Province of Lower Canada,
are to take upon you the administration of the Government of the said Province,
Powel(») 0 and execute all things' belongir_\g to your command according t;o the se‘_rer‘al
B fs and authorities of our said commission undex.' our Grqat Soa:l of Great Britain
up i(;; the Act passed in the present year of our reign therein recited, and of these
8hal] Stl'uctlor_xs to you, and according to such further powers and instructions as you
orde Atany time hereafter receive under our signet and sign manual, or by our
;m our Privy Council.
'Oounc;;d’ Ana you are, with .all due solemnity, before the members of our Executive
You shéuto cause our said commission to be read and published, which be}ng done,
ive t-.hen take, and also administer, to each of thg merpbgn's of our said Execu-
Majes'(z)unc!l, the oaths mentioned in an Act passed in thé first year of His late
¥ King George the First.”

fouo}‘vg‘f Proclamation of General Alured Clarke, dated 18th November, 1791, is as
“Alureg Clarke -

B l i
ORGE Ty Tuirp, by the Grace of God, of Great Britain, France and Ireland, King
b lefender of the Faith, and so forth.
our loving subjects whom these presents may concern—Greeting :

oy gglergag we have thought fit, by and with the advice of our Privy Council, by
°r in Council, dated in the month of August last, to order that our Province
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of Quebec should be divided into two distinct Provinces, to be called the Province of
Upper Canada and the Province of Lower Canada, by separating the said two Pro-
vineces according to the following line of division, viz. :—*“ To commence at a stone
boundary on the north bank of the Lake St. Francis, at the Cove west of Pointe au
Baudet, in the limit between the Township of Lancaster and the Scigneurie of New
Longueuil, running along the said limit in the direction of north thirty-four degress.
west to the westermost angle of the said Seigneurie of New Longueuil ; thence along
the north-western boundary of the Seigneurie Vandreuil, running north twenty-five
degrees east until it strikes the Ottowas River, to ascend the said river into the
Lake Temiscaming, and from the head of the said lake by a line drawn due north
until it strikes the boundary line of the Hudson’s Bay, including all the territory to
the westward and southward of the said line to the utmost extent of the country
commonly called or known by the name of Canada.”

It will be observed that there is an inconsistency in this proclamation. It does
not conform to the Order in Council, nor to the instructions of the King to Lord
Dorchester, and it is contradictory in itself. [t sets out by quoting the Order in
Council of August previous, which ordered that * our Province of Quebec should be
divided into two distinet Provinces, to be called the Province of Upper Canada
and the Province of Lower Canada, by separating the said two Provinces according
to the following line of division, viz.: To commence, &c., and after deseribing the
line of division accurately, it concludes as follows, “including all the territory to the
westward and southward of the said line to the utmost extent of the country commonly
called or known by the name of Canada.” According to this wording it would be
difficult to say precisely which Province the westward and southward territory was
to belong to. The intention, however, is plain enough, but the wonder remains, how
a Province could be divided into two distinet Provinces by adding to it, or rather one
side of it, an indefinite extent of territory which formed no part of it.

From the time at which this proclamation of General Alured Clarke’s was issued
(18th November, 1791), up to 1833, the commissions as to boundaries were all
similar to that of the 12th September, 1791.

By Mr. DeCosmos :—

64. What meaning would you attach to the boundary line of Hudson's Bay ?—

In my repoit I have taken it to mean the shore of the bay.
By $he Chairman :—

65. On the maps of the time there is a boundary line drawn inland, called the
boundary line of Hudson’s Bay, and the commissions issued said north to the
boundary line of Hudsou’s Bay, evidently referring to some such inland line. In
183% the word shore was first used. Do you conceive shore and boundary line
to be identieal ?—That is the view expressed in my report. I will say
again to the Committee, I have nothing to communicate o them boyond what is
in my report, anl what I have stated is simply the considerations which, I think,
throw light on the design of the Government, in dealing with this question, and to’
enable the Committee to see clearly what was intended to be accomplished by the
various steps taken. I think there is only one fact which I have omitted to state in
my report. The first session of the Upper Canada Parliament, under that constitu-
tion, was held on the American side of the River Niagara; that the western part
of the State of New York was represented in it; that the City of Detroit, and what is
now the State of Michigan, was also represented in that Assembly; that the whole
country to the Mississippi was legislated for, and that stipendiary magistrates were
appointed in various parts of that country, which, by the Treaty of 1783, nine years
before, was to have been surrendered to the United States, showing very clearly
the intention to reclaim the territory under that proclamation.

By Mr. DeCosmos :—

66. Would not that proclamation be an assumption?—If the Crown chose to
abrogate the treaty, it had the power to do so. What Lord Dorchester told the
Indians was that the treaty was disregarded by the English because it had been
disregarded by the Americans, and the boundary had been so far repudiated that it
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Was thought necessary to re-establish it by the Treaty of 1794. The King could
Mmake the boundary where he pleased. No British court of law would question the
Propriety of his act.

67. But it does not scem clear that any action of the English Government could
Override the treaty ?—Certainly. There is no domestic tribunal 1o question their
act. Any Government may repudiate a treaty. The fact is, that the English
rovernment, although the treaty had provided for making that the boundary, the

Ct was not consummated, they had never surrendered the country. They held the
Military posts, and did not surrender them until 1796, 13 years after the Treaty of
Yersailles was concluded. They held them as a pledge that the obligations entered
to by the United States would be fulfilled. The whole correspondence between the

rovernment and their confidential officers shows what the policy was. Governor

lmcoe’s first Parliament sat on the American side of the boundary, and representa-

1Ves from sections of the surrendered country were permitted to sit in it. That

Would hardly have been the case, and the Governor would not have appointed

Tagistrates on the American side, as he did at Mackinaw, except with the sanction of
¢ Home Government.

I 68. The point is to determine what bearing that has on the western boundary ?—

t shows clearly the pleasure of the Crown in the matter. It shows what the policy
Of the Government, in setting apart the western provinee, and what they meant

Y extending it southward and westward to the utmost limits of what was known as
(‘anada. It shows, too, how an Act of State relating to a political department of

YOvernment, is interpreted.

By the Chairman :—

69. Mr. Blake said, the other day, and the remark struck me as a very sensible
one, that the true way to find the meaning of an Act of Parliament is to look within

e _fQU ¢ corners of the Act itself 2-—That rule applies to Acis regulating the conduct
of citizons and subjects; it does not apply to Acts of State. All these Acts and

Toclamations ave Acts of State, and must be dealt with according to the rules which
80vern in guch cases; and no one of them is more clearly established than this—

3t the intention disclosed by Ministers in proposing the law for administering a
4 OVernment is the best interpreter of the law, as in the case given at page 83 of my
“éond report.

Comnmittee then adjourned.

‘WebpNEsDAY, 10th March, 1880.
The Committes met at 11 o’clock. Mr. Dawson in the chair.

Professor Roperr BeLrn, M.D., of the Geological Survey, was called and examined.

. By the Chairman : :
Ba IO. Y_onr explorations have extended from the height of land down to James’
of ‘};}; bel'_eve ?—During the last eleven years I have explored throughout the who_lo
186 99 territory in dispute down to Hudson’s Bay and James’ Bay. I commenced in
iu t} V:xth‘ a survey of Lake Nipigon, Black Sturgeon River, and some of the waters
I hava nelg}lborhood and around Thunder Bay. Ever since that year,until last summer,
al] ¢ ¢ continued making explorations, in that direction and have surveyed nearly
the lie Principal rivers and lakes in the disputed region. Ihave also gone beyond
MIts of the country in question.
of verl’ This i's the territory we are anxious to get information abput. It would be
territoy great interest to the Committee to know where the habitable part of that
coulq f;y 8. Is the climate on the borders of the James' Ba.y such that crops
they. ?I‘alsed there for the sustenance of human life ?—IL think so. A.r, present
* thig 4 many other tracts open for settlement, which are more accessible than

ong 4 g_ion, but there can be no doubt, that people can live here entirely by farming
€1t is sottled,
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By Mr. Robinson :

72. You are connected with the Geological Survey ? —Yes. Since Confederation
our operations have been extended to the more distant parts of the Dominion, the
exploration of the populated portion of Ontario being almost suspended.

By the Chairman :

73. You have been at the mouth of the Albany River ?—Not quite. I have sur-
veyed the Albany from a point lying to the north of Thunder Bay, to the junction
of the Kinogami River, which runs from Long Lake. It is sometimes called “Eng-
lish River.”

] 74. Is the Albany River navigable from the last-named point to its mouth ?—
It is for river steamers, I understand ; and both streams are navigable for such craft
for some distance above their junction.

75. To what extent do you consider the Albany River navigable altogether from
James’ Bay ?—Roughly, I would say, about 250 miles, following the river, or up
to Martin’s Falls.

76. How far are those Falls from Lake St. Joseph ?—I can scarcely say the cor-
rect distauce, but I suppose they are a little more than a hundred and fifty miles be-
low Lake St. Joseph. As to the Kinogami River, which we have been speaking
about, I may say there are so many English Rivers in the Hudson’s Bay Territory
t]gat we prefer to retain the Indian name for this one. It means the Long Lake

iver.

77. A certain distance from the shore of the Hudson’s Bay the climate becomes
milder, I suppose ?—I do not think there is much difference, because as you go south
the elevation becomes greater, and that compensates for any improvement you would
otherwise gain from going south as far as the height of land.

78. Upon the whole the district is habitable, I suppose ; and there is a good
deal of good land there ?—Yes ; but I should say the best part of the district is that
drained by the various branches of the Moose River. It is more rocky to the west
and more swampy towards the north in this region.

79. Proceeding westward from the region of Liake Nipigon, the climate must be
pretty good ?—The trees indicate that it improves in that direction  Of course, any
observation we might take of temperature would be of very little nuse, because we
were under different circumstances every day. The only way we could judge of
the climate was by the flora, and that improved as we went west. k

By Mr. Tiow :

80. Does the snow fall heavier or lighter there than south of the height of
land ?—I have never been there in the winter, but from the accounts I have heard,
the snow-fall does not appear to be great.

81. Is there much land fit for colonization ?—In the Moose River country, sup-
posing the climate to be suitable, there would be a field for colonization, but west-
ward of that tract much of the country is very rocky.

By the Chairman :
82. Avre there indications of valuable minerals in that territory ?—Yes ; in the
western part more particularly.
By Mr. Trow :
83. Have you been in the Rainy River District ?—Yes.

84. Is there much territory there valuable for settlement ?—I think not; there

is a strip on the banks of the Rainy River, but north of that it is swampy, and still
further north, rocky.

By the Chairman :
85. What do you call a narrow strip ?—1I¢t is a small strip of a few miles ; as far
as I can learn it is not very extensive.
By Mr. Trow :
86. Whatis the general appearance of the country between Rainy River and the
line of the Canadian Pacific Railway ?—I only know that particular section as far as .
can be judged from the shores of the Lake of the Woods, but eastward of this lake,
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T once made a trip from Lac des Mille Lacs to the Lake of the Woods, that would
Cross and recross the Pacific Railway line. .

87. Is there much valuable pine there ?—Yes, there is a good deal of pine in that
Country.

88. That would be beyond the Lake of the Woods ?—Yes, there is a good deal
of pine in the region around Lonely Lake; and here and there on English River, that

?Ws out of Lonely Lake, there are to be found, in addition to the white pine, clumps

of red pine.
. 89. Would the season not be too short for agricultural purposes, even if the land
IS good ?—1I do not think there can be much difference between that region and Mani-
ba; they are in the same latitude, and are situated close to one another.
o 90. But is not this district much higher than Manitoba ?—It is somewhat more
‘Clevated.

91. And would notthe lower level of Manitoba moderate the climate materially ?—
It would, to some extent, but the slight difference in level could not affect it much

By the Chairman :
92. Are you aware what crops they grow there ? Do they not grow Indian corn
4t the Lake of the Woods, and Fort Francis ?—Yes, I have seen Indian corn grown
At Lake of the Woods, and along the Winnipeg River near that lake.

By Mr. Trow :

93. Itis grown in very limited quantities, I suppose >—Yes, by the Indians, even
Under the hest circamstances they would not cultivate much of it.

94. Do you think it could be produced under any cicumstances ?—Yes, but I do
0t think it would be a paying crop. It is rather beyond the ordinary limits where
gmlan corn is grown in large quantities. It seems to be an early variety which they

W,
By the Chairman :

95. The old maize of the Indians, I suppose—orown by them from time im-
Wemoria] ? -—Yes. d . 5 .

By Mr. Trow :
96. You have explored the Nelson River, I understand ?—Yes, I have surveyed
roughout its entire length, and all its channels.
97. To its mouth ?— Yes.
98. Has it much obstruction to navigation ?—-Yes, taking the river as a whole.

it th

i 99. Are thedifficulties insurmountable ?—Yes, practically, I should think so—that
in’:ﬁ make it navigable from one end to the other. There are navigable streiches
€ cen

obstrugts dt're and at the upper and lower parts, but between these it is very much
100. What is the probable distance from the efflux of Lake Winnipeg toits
th ?—Nearly 400 miles, following the river itself.

By the Chairman :
the nml Referring again to the Albany River, what is the character of the land along
P a‘”gable' stretch from the sea to Martin’s Falls ?—The banks consist of drift
i ]3;; underlaid by the more ancient formations. Inland from the banks the country
Vel for a long di~tance on either side.
l'iverl';’z' With rggard to the geological formation, is it limestone in this section of the
dish sh*-Mostly limestone. Towards the forks of the river there is a good deal of red-
the & ale or marl, The geological formations are Silurian and Devonian, or much
ame as those of the western peninsuia of Upper Canada.
fol‘mat' « Is there not some prospect of finding coal there? Does not the })evonian
oung. 0 underlie the coal ?—Very little coal is found in the Devonian formation in any
RiVerIiY ) I*}S Itis too Jow in the geological series. The so-called coul of the Moose
Cretyg, S lignite belonging to the drift period. The lignite of the prairies is mostly
~OUS and tertiary. This is of rather newer age, but much the same in quality.
Soamg 4. Is it found in sufficient quantities to beof economic value ?—Some of the
are perhaps six fect or rather more in thickness, but most of them are less.

Moy



By Mr. Trow :

105. Where is that found 2—On the Missinaibi, or western branch of Moose River.
I found loose picces of similar lignite on the Albany. I haveno doubt it also occurs
there in situ.

By Mr. DeCosnios :

106. How far are the lignite beds from the mouth of the Moose River ?—They"

begin at less than 100 miles, and extend for nearly 30 miles up stream.
By Mr. Robinson :

107. Is that lignite of a pretty fair character ?—Yes ; but it requires to be dried ;
it is like the lignite of the plains, and will not burn well when first mined. The
ditference between bituminous coal and lignite is that lignite contains a very much
larger proportion of water, and requires to be dried.

1u8. What proportion of carbon is in it ?7—Very much the same as in bituminous
coal—less the water.

109. About 40 per cent., perhaps ?—It is somewhere about 45 per cent. of fixed
carbon, I think; but you can find that in the geological report for 1875. There is
abundance of wood throughout that country, therefore I do not suppose lignite will
be of much consequence for many years to come.

110. What kind of wo«d—deciduous trees ?—Originally, it was principally con-
iferous trees, but they have been burnt, over large tracts, and now poplar and white
birch are growing up in their place. I found the Indians were quite willing to give
up burning the forests in that region, whenever they were told the timber was of any
value. I have always taken pains to ask the Indian chiefs to stop the forest fires by
taking the precaution of building their fires on the rocks and extinguishing them
when not needed. HEach year that I have gone back, I have seen fewer forest
fires, as the result of this advice.

i1l. Tne country is not so bumid that forest fires are prevented >—In the-
latter part of the summer, the forest fires used to run over immense areas. There is
more of that country which has been burnt at different times, than remains green.

By the Chairman : —

112. Have you ever given any attention to the subject of the boundary question ?
—1I have read a good deal of what is contained in the books on the table, but I
have rot made the subject a special stady. It has occurred to me, however, that if’
the height of land were to be defined as a boundary, it would be exceedingly difficult
to find it. The country in its vicinity is almost always level, and the heads of the
streams interlock so much that you cannot easily tell which way the water may
tend to run.

By Mr. Robinson :—

113. 1s it so between the Michipicoten and Moose Rivers ?—One of the principal
depressions of the country occurs just on that line, It is one of the easiest and lowest
places for crossing the divide. The elevation is not more than some 1,100 or 1,200
teet above the sea, and the portage is so short you could almost throw a stone from
the water on ore side to that on the other.

114. The streamsinterlock ?—Yes. If the country were rugged you could find a.
line dividing them even if they did interlock, but along this line it is so level it would
be difficult to do so. The water soaks through the moss and swamps and one cannot-
always tell on which side of the water-shed he may be.

By Mr. DeCosmos : —

115. Then there is a kind of mossy soil ?—Yes, a good deal.

116. Fit for making peat ? - It is not thick enough for that. It is just the greem
moss of recent years.

117. Isthere any country either in Eastern Canada, or the Eastern States, that
may be compared to this disputed territory ?—Not exactly. In the Gaspé country.
we have a somewhat similar forest, but there, vary little bare rock is exposed ; the
hills are mostly earth but the forest is similar, and the ground is also covered with:

n}oss. The climate of Gaspé is more moist than that of the region we are speaking
of.
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. 118. And as to the soil 2—I do not know any region like it as to the soil, and no
8ingle description will apply to the whole of the region. If the eastern part of it were
In the same latitude as the peninsula of Ontario, north of Liake Erie, it would be almost

® same in other respects, but westward, it is like the country north of the Ottawa.
: 1}e geological formation is the same. It is more rugged towards Lake Superior than
1tis to the northward, especially beyond the height of land.

By Mr. Trow :
119. What is the principal species of timber >—Spruce, I should say, is the com-
monest of all speaking generally of the whole country.
. 120. Are the trees of good size 7—Yes; oftena very fair size in some regions, there-
IS a great deal of Banksian or “ pitch” pine, much of which is of a size suitable for
Making timber, an unusnal circumstance with this species.

By the Cnairman :
121. Has not gold been discovered in some parts of this territory—about Rat Por-
o elgmd on Lake of the Woods ?—Yes, I have seen specimens of gold from these

Calities,

. 122, Do you think that this section is likely tojturn out a good mineral region ?—I
think {he prospect is very good for some of the metals; for gold, silver, lead, cop-
Per and iron, the geological formation is favorable,

123. In what form is the gold found ?—So far, it has been found in veins entirely,

By Mr. Trow :
. 124. Have not gnod specimens of gold’been discoverad east of that ; some 100
Miles west of Thunder Bay, and near the height of land in that quarter ?—VYes, I
ave also seen very fine specimens of gold from that region. The more favorable
1ocks oceur in belfs all through the country from Thunder Bay to the Lake of the
0ods, oceupying about one-third of the whole area.

By the Chairman : .
" 125. What is the geological age of the rocks in which the gold is found in that see--
‘00 ?—We call them, for the present Huronian. They are similar to the rocks north
of Lake Huron, They may be subdivided hereafter, but for the present we call them
all Huronian. They are not far from the same geological age as the gold-bearing
rocks of Nova Scotia.
By Mr. Trow : i
Ih 126. What proportion of the country should you judge to be fit for cultivation ?—
4ve never made any calculation for the whole region. The country I have ex-
red in that direction covers at least 200,000 square miles. It would be possible,
p?lf"l?"el‘, to tell approximately by putting my notes together expressly for that
"Pose, 3
Nt 127. Are there not numerous lakes so situated that you cannot get any continuops
tlement ?—I do not think the lakes would interfere with continuous settlement, if
an?j Country were otherwise suitable. They could be easily crossed or got round,
the land between them is sufficiently extensive for colonization.

12 By Mr. Robinson : : -
Lak o Are there any valleys of considerable extent?—Immediately - north of
areae Superior there is a little good land in the form of valleys ; perhaps the principal
faiyp lof £00d land lies to the south-west of Lake Nipigon. There is a large extent of

eband Immediately around Thander Bay. And some cultivable land east of
- ~vandowan Lake; beyond this there is but little in that section.

129 By atr. Trow: e e T

of eas; - I8 there much good land on the Mattawan ?—Yes, that isin the region I spea
t of Shebandowan Lake. :
towayqg hat amount of land ?—It is wider as you go down the Mattawan River

1ds the Kaministiquia, and it narrows towards Shebandowgn Lake. Thereis a
Warq R‘:Peg‘ch of rel clay land in the valley of the Kaministiquia. It extends west~

Ml you reach Shebandowan Lake.
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By the Chairman :

131. All through the territory there aredetached areas of good land, are there
not ?—VYes, along the Albany a great deal of the soil would be good if the climate was
favorable; but it is not so good as in the Moose River region.

By Mr. Trow :

132. Your attention has not been called much to this disputed boundary ?—Not
very much.

133. It is not in your line of business 2—No. It has occurred to me, however, that
some natural boundary, formed by a geographical feature, would be the best. Ifsuch
a boundary were adopted, no expense would be incurred in laying it out.

134. Would not the Albany River be a good boundary ?—The Albany River would
make a very good boundary, if you define what part to follow; but the award does
not state anything in detail on this matter, but merely says that the Albany River
shall be followed. That river frequently splits up and flows in different channels.
At one place it follows two widely separated channels for about twenty miles. So
that if you made the boundary line on the south side, you would throw out a large
tract which would be included if the line went on the north side. Large islands
frequently occur, dividing the river into two almost equal parts, and it is difficult
to say on which side of these islands the boundary should be. In some cases one
channel is either much wider or deeper than the other.

By Mr. Weldon : -
135. Would not one channel, which is larger than the other, be the main
channel ?—Yes; but it is not always easy to say which is the largest channel. The

boundary might be defined to follow the decpest or widest, or the North or South
channel, past islands.

136. Are both channels generally navigable ?—The river is not navigableat all
for large craft, until you get down to Martin’s Falls.
137. The channels are, then, above Martin’s Falls?—Yes; the riveris more
divided above these * falls” than below.
By the Chairman, :
138. Ivis quite a large river ?—About the size of the Ottawa here; perhaps not
quite so large as the latter below the Gatineau; it is more uniform in volume at

different seasons, and contains more water than the Ottawa when both are low, and not
80 much when both are high.

139. It is more uniform ?—Yes; and on an average I should say it is as large as
the Ottawa at this city.
By Mr. Trow :
110. Would it be much larger than Rainy River ?—Yes; much larger.
By Mr. Royal :
141 You have reached the shores of James' Bay?—Frequently; and I have
" explored the east and west coasts of Hudson’s Bay.

142. What is the character of James’ Bay ; is the water shallow ? —Yes; towards
the head of the bay, for long distances from the shore, it is very shallow and
muddy.

143. Have you any knowledge of the navigation of it?—I have sailed my own
boat over the bay.

144, At what time of the year >—Both in the autumn and in the spring. I made
1wo voyages in autumn in an open boat, and one in the spring.

145. What time in the spring ?—Late in that season.

By Mr. Trow :
146. What time does the ice break up in James’ Bay ?—It had always broken up
long before I reached the Bay. I could not say the exact time when it does break up.

By Mr. Robinson :
147. You never wintered there ?—No.



By Mr. DeCosmos :—

148. Do the Hudson's Bay Company’s people keep a meterological register ?—They
have commenced to keep one now at Moose Factory in connection with the Toronto
Observatory.

149. But, independent of that, in their journals ? —Some do, others do not. They
all keep journals of occurences, but do not note the actual temperature. They note
what they consider to be of most interest in connection with their own business.

By Mr. Royal : —

150. Have you ever taken'soundings to ascertain the depth of the water in James”
Bay 2—Only where it is very shallow.

151. At a distance from shore ?—Yes; in James’ Bay,even when you are almost out
of sight of the land, you can sometimes still touch the bottom with an oar. In other
places there are deep channels.

By Mr. DeCosmos :—

152. Is there much difference between high and low water ?—I should think about

nine or ten feet at spring tide, and five or six feet at neap tide, as far as I could observe.
By the Chairman :—

153, The Bay must be subject to great storms with such a shallow sea ?—No ; it

did not strike me as being dangerous in that respect.
By Mr. DeCosmos :—

154. Are the Moose River and other streams that fall into the bay navigable for
Steamers ?— At high water you might'go up the Moose River in a steamer a certain
distan se, but it is very wide and shallow; at low water it is occasionally hard to passin
a canoe, even where the river-bed is a mile wide.

155. What kind of bed has it ?—Flat limestone rock, often covered with gravel
and shingle.

By Mr. Royai :—

1 156. Has James’ Bay the same bottom ?—No ; it is muddy, with boulders in some
places.

157. What is the name of the Hudson’s Bay Compuny’s pest at the mouth of the
Albany ?—Fert Albany.

. 158. Do they communicate with York Factory?—Their communications are prin-
Cipally with Moose Factory. It is only about one hundred miles from Moose Factory
% Fort Albany. Moose is at the south end of James’ Bay, and Fort Albany is 100
miles northward on the western side.

159, Do these forts communicate with York Factory ?—Very seldom ; York and

00ose communicate directly with England ; each has its own ship.

160. Then ships go to Moose Factory ?—Yes ; to the anchorage outside, from
five to seven miles from the factory.

161. The shores of Hudson’s Bay, I suppose, are pretty much like the shores of’
Jamoy Bay—very shallow for a certain distance ?—On the west side the shores are
%Gnerally shallow, except far north; but the east side is deep and bold after you pass

ape Jones going north.

By Mr. DeCosmos :—

162. Is the land fit for agriculture along the branches of the Moose River, called
the Missinaibi, Mattagami and Abbitibbi >—A good deal of it is.

., 163, Towards the sources or towards the mouth ?—Not quite to the mouth ;
12531}8 rocky about the sources; but in tho intermediate country a great deal of the

18 good.

B 164, Do they grow wheat there?—Wheat is said to bave beengrown in some

8.

165. Barloy and oats ?—Barley and oats grow well.

. 166. Potatoes?—Yes, potatoes grow very well; they will grow anywhere
0 that region,

167. Down to the bay ?—Yes, and further north ; wherever they have been tried.
e 168. Are the trees coniferous towards the north 2—Partly so; as you go north

etreeg get smaller.
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169. What is the character of the timber along Moose River ?— ’he most common
-of all is the spruce; then there are tamarac, balsam fir, pine, cedar, balsam, poplar,
aspen, white birch, ash and elm ; the white cedar just reahces James’ Bay and goes
no further.

170. Any maple or beech ?-=There is a small species of maple called the ground
‘maple, but not the sugar maple.

171. No becch 7—No; there is the trembling-leafed poplar; next to that, the white
birch is the most common deciduous tree.

By Mr. Royal :—

172. Did you meet any large bodiesof Indians in that territory ?—I have seen
them at the Hudson’s Bay posts in considerable numbers ; they come long distances
to trade in the spring and early sunumer, but in the interior, you do not see many in
summer.

By the Chairman :~—

173. What population of Indians, do you suppose, in habit the whole territory from
Nipigon to Lake St. Joseph, thence down to the mouth of the Albany?—I could
scarcely say; that might be ascertained though, easily enough.

By Mr. Royal : —

174 Do they all belong to the same tribe ?—Yes; to the Sanlteux.

175. Do they all speak the same language ?—Yes.

176. The Swampy?—No; thatis scarcely understood by them ; when written it
is nearly the same as the Saulteux, but the pronunciation is different. I have met
with Swampy Indians whom my Saulteux Indians could scarcely understand.

By Mr. Trow :—

177. Is there not a band of the Sioux there, in the southern portion —No ; there
are no Sioux at all; the whole of the Indians of that region belong to one tribe, and
all speak the same language.

178. I have reference to the southern portion of the territory, near the height of
land ; there must be Sioux in that direction—the band of Sioux that left Minnesota
after the massacre ?—We have never seen them. There are Saulteux Indians in
Minnesota ; but I do not think the Sioux ever go into the eastern wooded region at
all.

Fripay, 12th March, 1880.
Committee met at 11 o’clock ; Mr. Dawson in the Chair.
Hon. Doxanp A. Smrrh, M.P., called and examined.

By the Chairman :

179. I suppose that previous to the time of the Treaty of Utrecht, the Hudson’s
Bay Company’s possession was rather uncertain ?—It had been disputed. 3

180 Buv subsequent to that Treaty, in the neighborhood of Hudson’s Bay it
was undisputed ?—The Hudson’s Bay Company always beld it to be so.

181. Since the Treaty of Utrecht there has been no dispute as to the possession on
the confines of the Bay ?—Not that I am aware of ; never.

182. The possession of the Hudson’s Bay Company originated under a charter ?—
This is the charter of the Company granted by King Charles II.

183. In 1670 ?—Yes.

By Mr. Robinson :
184. In what year was the Treaty of Utrecht ?—In 1714.
By the Chairman :

185. What territory do you consider the charter held by the Company extended
-over and embraced ?—All the lands of North America, the waters of which empty
themselves into Hudson’s Bay and Hudson’s Straits, bounded by what is usually
known as the height of land.
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186. Then, you consider the height of land or St. Lawrence watershed to be the
‘Southern boundary of the territory of the Hudson’s Bay Company ?—The Hudson’s
Bay Company have always held it to be so. I might say that the opinions they
have had from learned counsel confirm them in that view.

By Mr. Trow :
. 187. The Hudson’s Bay Company did not confine themselves to these particular
limits which you now describe >—They did not because they held a license to tradein the
erritory beyond that as well, in what is known as the Indian country, outside of
upert’s Land, as well as in their Territory proper, which is all that country, the
‘Waters of which empty themselves into Hudson Bay and Hudson Straits. They had
2 special license from the Imperial Government.
By the Chairman :
. 188. Might it not be well to submit that Special License ; I think it is dated 1821 ;
1t was granted when the Hudsons Bay and North West Companies coalesced.

189. You spoke about the opinions of Counsel ; I presume they were English
Counsel learned in the law. You have, I suppose, some of those opinions ?—Yes,
Lord Mansfield, Mr. Scarlett, Lord Abinger, Lord Romilly, and other most eminent
‘Counsel were consulted by the Hudson’s Bay Company. I think the names of
Some of them are given here (page 327, House of Commons Report, 1357.) Lord

ausfield, Lord Romilly, Erskine, Scarlett, Holroyd, and several others. (Opinions
Produced.)
By Myr. Weldon : '

190. Where are those opinions to be found ?—Some of them are here.

. 191. Does the case submitted by the Hudson’s Bay Company accompany the
“Opinion ?—Yes; the case of the Company is given.
By Mr. De Cosmos :

192. Were there not legal opinions given in England against the Hudson’s Bay
“Vompany ? —There were opinions given at the instance of the North West Company,

08¢ of Lord Brougham, and one or two others, which were not so favorabie.

193. Could you state the names of the others ?

The Chairman. —They are in the Ontario documents here.

By Mr. Robinson :
194. As to the boundary?—In some cases—as to the boundary. The boundary
Was held to he by those who were consulted to be the height of land.
By Mr. Trow :
I 195, Does Lord Brongham’s opinion take in the boundary ?—I am notfvery sure;
nk it does.
196. What were those opinions which were given adversely to those previous
8ions in favor of the company ?—They are to the effect that, with regard to
be%de’ the company could not claim an exclusive right to trade in the country, as
g the Government of the country, but that as to their territorial rights there
“0uld be no question.
By the Chairman :
th 197: They all agreed that the charter was valid as to territorial rights ?——Yes ; and
At their right to exclude other traders from the country would be merely as the
l'°I)I‘Iet0r;s, in a matter of trespass.
par 198, With regard to the charter of the Hudson’s Bay Company, I believe that
It of the condition on which it was granted was that the company should establish
*‘»On(:in'l?s within the territory which it covered. I believe that in carrying out this
ltion the company established a colony called the colony of Assiniboia. Is not
at the case P—1t is.
9. As to whether that colony was recognized by the Imperial Government or
at is an jmportant question ?—I believe that on two occasions the Imperial
colgn Were sent out to maintain order in the Territory ; is that so ?—Yes; that
sent, Y Was recognized by the Imperial Government, and Her Majesty’s troops were
"ilne;mt there. The 6th Regiment and the Canadian Rifles were there at different

deci

ot t}
'00ps
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By Mr. Weldon :

200. At what time was the 6th}Regiment there ?—1I think in 1846, under Colonel
Crofton.

201. And the Canadian Rifles, when ?—In 1857 the Canadian Rifles were sent
there under Major Seaton, and afterwards under Captain Hibbert. The Home Gov-
ernment also assisted in forming a body of pensioners for service in Red River after
that time. Those pensioners were sent out there, and I believe some of them are,
at this moment, in the Red River country, although not employed as a force.

By Mr. De Cosmos :

202. Who paid the force >—The Imperial Government paid the troops and the:

company contributed to their sustenance.
203. Did the Imperial Government also contribute tothe expenses of the pen-
sioners ?—Not further than their pensions.
By the Chairman :

304. The Imperial Government correspondsd with the Governors and the Gov-:

ernment of the new colony of Assiniboia, I presume ?—With the Governors of the
Hudson’s Bay Company.
205. Had the Government of that colony Courts established and power to ad-

minister the law ; had it, for instance, the power of life and death ?—It had the-

power of life and death. There was a Council of Assiniboia, and a Recorder who
was Judge—Judge Thom.
By Mr Royal :

206. He was the first Recorde: [P—Yes; as I havesaid, the Government had power-

of life and death, and one person was execuated.
By Mr. De Cosmos :
207. What was the date of these appointments ?—The appointment of the first
Recorder must have been in 1838 or 183Y.
By the Chairman :
208, Tke colony, I believe, had clearly defined boundaries ?—It had
209. And these boundaries are given in Mr. Mills’ report ?- -Yes.
By Mr. Trow:

210. I suppose the old boundaries cover the whole of Dakotah ?—A portion of

Dakotah.
211. And also Minnesota ?—Some part of Minnesota.
By Mr DeC osmos :

212. What was theascertained boundary of the Colony of Assiniboia?—I don’t
recollect exactly. I should state that I have given no particular attention to this
gubject for many years past.

The Chairman read from the proclamation of Governor McDonell, as follows: —

“ Whereas the Governor and Company of Hudson’s Bay have ceded to the Right
Ilonorable Thomas, Earl of Selkirk, his heirs and suceessors, for ever, all that tract
of land or territory, bounded by a line running as tollows, viz.: Beginning on the
western shore of Lake Winnipic, at a point in fifty-two degrees and thirty minutes
north latitude; and thence running due west to Lake Winipigashish, otherwise called
Little Winnipie; then in a southerly direction through the said lake, so as to strike
its western shore in latitude fifty-two degrees; then due west to the place where the
parallel of fifty-two degrees north latitude intersects the western branch of Red River,
otherwise called Assiniboine; then due south from that point of intersection t0
the height of land which separates the waters running into Hudson's Bay from those
of the Missouri and Mississippi Rivers; then in an easterly direction along the

height of land to the source of the River Winnipic (meaning by such last-named river:

the principal branch of the waters which unite in the Lake Saginagas); thence along

the main stream of those waters and the middle of the several lakes through which

they pass, to the mouth of the Winnipic River; and thence in a northerly direction

through the middle of the Lake Winnipic, to the place of beginning; which territory

E called Assiniboia, and of which I, the undersigned, have been duly appointe
overnor.”
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213. Mr. Weldon.—W hat date ‘was that given ?

The Chairman. It says, *given under my hand at Fort Daer (Pembina), the
8th day of January, 1814.

By the Chairman, to witness :

214. So that the colony existed for a long time, and was recognised by the Im
Perial Government as a Crown colony, in fact ? It was. The Hudson’s Bay Company

ad a council called the Northern Council. Their factors or officers were the Coun-
¢il of Rupert’s Land for all the purposes of Government. Besides having their officers
and government at Red River, the company had Sheriffs for Rupert’s Lund.

215. Outside of the colony ?—Yes.

216. So they had all the powers of Government ?—Yes.

By Mr. Ross :

... 217. Did the routhern boundary of the so-called colony of Assiniboia correspond
With what was supposed to be the southern boundary of the Hudson’s Bay Company’s
territory ?—Yes; the height of land.

218. But the eastern boundary did not in any way correspond with what was sup-
Posed to be the eastern boundary of the Hudson’s Bay Company ?—It did not.

219. Then it was only the boundary of the colony on the south side that corres-
Ponded with the boundary of the Hudson’s Bay Company ?—Yes; the boundaries of

© colony were made simply for its convenience.

By the Chairman :

220. Another important point is this, was the height of land recognized as a
lK.)“ndury by Upper Canuda. Have you any documents showing that it was sorecog-
Mised ?—Yes, there was the Robinson treaty. )

221. 1 believe that the Imperial Government, in proclamations and otherwise,
Yecognized the validity of the Company’s charter and the existence of their:claims
}‘P t the time the country passed to Canada?—Yes; on manyoceasions, up to the
tzl:s mement before the transfer. At the latter time [ wasacting, not as Governor of

© Hudson’s Bay Company, for the Governor is the Chairman’of the Company in
t]“g nd; but as: territorial Governor; and the then commander of the forces insisted
1 UL acting as Governor of Hudson’s Bay, should administer the Government when
Q ¢ forces went in in 1870. I did,'in fact, administerthe Government until Lieutenant
fOvernor Archibald arrived.

o he Chairman :—The treaty referred to by Mr. Smith is that made by Up]_)er
Ofaaﬂda Wwith the Lake Superior Indians. It provides: ¢ that for and in consideration
18 §

A e of £2,000 of good and lawful money of Upper Canada, to them in hand
4, and for the further perpetual annuity of £500, the same to be paid and delivered
th © said Chiefs and their tribes ata convenicnt season of each summer, not later
40 the first day of August; at the Honorable the Hudson’s Bay Company’s posts of
full?hlpleoten and Fort William, they, the said Chiefs and principal men, do free!y,i
anqy and voluntarily surrender, cede, grant and convey unto Her Majesty, her _heus
g successgrS, for ever, all their right, title and interest in tl}o whole of the territory
ann‘;e descnl_)ed, save and except the reservations set forth in the'schm%u{o hereunto
tl‘ibequ’ which reservation shall be held and ocuup:cd‘ b_yt the said Chiefs and their
Chie? M common for the purposes of residence and cultivation. And should the said
10: and thejy respective tribes at any time des;re to dispose of any mineral or
reque valuable productions upon the said reservations, tho same will be, at their
the L-St’ sold by order of the Superintendent-General of the Indian De”pa‘rtment for

1M being, for their sole use and benefit and to the best advantago. .
Rivey ere is the description of the territory: “from Batchewanaung Bay to.l"lgeon
he hel’s} the western extremity of said lake, and inland throughout that extent fo
the g9 it Of land which separates the territory  covered by the Charter of the Homorable
Withi Sons Bay Company from the said tract and also, the islands in the s‘z,ud lake

' the boundaries of the British possessions thercin, of the other part.
229 1, Chairman, to Witness : . ol
therg 1o~ D the old descriptions which are here and in the commissions to Governors,
lsla' boﬂn‘dary line of Hudson's Bay referred to. In the descriptions of the
=
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boundary between Upper and Lower Canada the line is always referred to as running
due north from the head of Lake Temiscaming, until it strikes the boundary of
Hudson’s Bay. That continued for a very long period, up to 1838, to be the deserip-
tion contained in the commissions to Governors. Subsequent to 1838 the description
given is from the head of Liake Temiscaming due north, until it strikes the shore of
Hudson’s Bay. The question I wish to ask is: was the boundary line of Hudson’s
Bay identical with the shore of Hudson’s Bay, or was 1t not ?—Not with the shore.
It was understood that the height of land was the boundary line of Hudson’s Bay, or
the Hudson’s Bay Company’s territory. I have noticed what the Chairman has
mentioned, with respect to the change which, I think, was made when Lord Darham
was appointed Governor and Commissioner. I can only account for it as being a
mistake on the part of some one in one of the offices of the English Government,
who took this to be the shore of Hudson’s Bay.

By Mr. Robinson :

223. But if it was a mistake it was repeated in the commissions of half a dozen
Governors 7—In those of four.

224. In the commission of Lord Gosford in 1836 or 1837, of Lord Elgin as late as
1846, and in that of Lord Durham, also, the expression ¢ shore” was used ?—1I do not
think there ever was any correspondence with the Hudson’s Bay Company at home
on the subject, nor that they were aware of any cause for the change. And from that
I suppose that it occurred accidentally, the official not having any knowledge
whereby to distinguish between the boundary and the shore.

By Mr. Ross:

225. Did any dispute ever arise on account of that supposed clerical error ?—Not
that I am aware of.

By Mr. Ouimet :

226. The Hudson’s Bay Company always had possession of the territory to the
height of land ?—Yes.

227. Suppose the southern boundary of the Hudson’s Bay Company’s territory
should be the shore of Hudson’s Bay, where would be the territory; would it consist of
any land of importance ?—There really would be no territory; there really would be
nothing worth having. The Charter says most ez:c[;licitly they shall have all lands
the waters of which empty into Hudson’s Bay and Hudson’s Straits.

By Mr. Weldon :

228, Are those exactly the words ?—It is more general afterwards. It says all
such lands not possessed by any other Christian power which they can have access to
from those.

229. Then the question arises whether France or England was inpossession of the
land at Albany River ?—That question was supposed to have been decided by the
Treaty of Utrecht. The Hudson’s Bay Company put forward their claim and it was
not questioned. ' g

230. At the time of the Treaty of Utrecht it was surrendered to Great Britain ?
—(Certain portions.

231. But previous to the Treaty of Ryswick those portions of the country were
given up to France ?—They were.

By Mr. Royal :

232. 1 suppose, under the interpretation given by the Hudson’s Bay Company to
that part of their Constitution, they never considered they were limited for trading
purposes to the shores of Hudson’s Bay ?—Never.

233. And particularly, they had the right to build forts and fur trading establish-
ments within the watershed of Hudson’s Bay ?—Yes.

231. That was never questioned ?—It was not questioned except by rival com-
panies at the time, nothing more ; and the Hudson's Bay Company resisted what
they believed to be the encroachments of the North-West Company. On one

occasion they took prisoner the principal officer of the North-West Company, J. C-
McTavish.
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By Mr. DeCosmos :
235. Where was that ?—Near Hudson's Bay, on one of the islands.
236. What part of Hudson’s Bay ?—St. James’ Bay.
By Mr. De Cosmos :
" d237. Who appointed the magistrates around the shores of James’ Bay ?—The
Udson’s Bay Compary. The chief factors of the company were already magis-
trates, e:v-om%rzo, undper )the charter, and they exercised al{) th}; powers of maygistragtes
“ndil‘ the charter, in conformity, as near as the circumstances would permit, with
¢ laws of England. ,

238. Did the Canadian Government, sofaras you are aware, ever appoint any
Magistrates cr other officers of Canada to perform magisterial duties within the
v?_t‘rlj(ory, commencing at the north.ern and western boundaries of Quebec; that is

ithin, ‘and west of a line drawn from Temiscaming to James’' Bay.—My own im-

Pression was that the magistrates they appointed were for that district lying outside

iu.pert,’s Land for all the district of Athabaska and Mackenzie River, including

at1s now called British Columbia. The Hudson’s Bay Company’s officars of a

‘t‘ﬁl‘tam position were appointed magistrates, for that district of country; principally

08¢ who were magistrates under the charter for Rupert’s Land.
By Mr. Ouimet :
ﬁlinl?B?{l By what Governmen(t}?—By the British Government in one instance, and I
) then, by the Governor General.

- By Mr. Ross :
<40. I'understand you to say that the claim of the Hudson’s Bay ComBany to the

Omepglf] t}?\e ;jehrrit%ry tlg’mwg stouéh of Hudson’s Bay xlvag disggtedfbtyilthﬁ I\aortl}- W];ast

Company, and they certainly did trespiss on many occasions within that torritory,

e éi’ltbe’y committed what was considered trespass by the Hudson’s Bay Confpany.
0°mpan' Sa(_)(\il stated they took a prisoner, Mr. McTavish ?—Yes ; the Hudson’s Bay
Yy aia.

e 242, In what way was the dispute settled ?—It was settled amicably. They went

Pun°gg‘(?v81ng each other until there was nothing left to oppose ; they were completely

an intern’ and besides the’re were some very influential men in England who took

Mr, ll'GSt in the Hudson’s Bay Company, one of whom was the Right Honorable
may, of]tS}’] V:l}((_) had, perhaps, more influence with the British Government than any

at time. '
the ¢ v;13- The matter never went into Court to determine the relative jurisdiction of
0 companies ?—No.

" Pyl Do you know of any papers in which the Hudson’s Bay Company set forth
lang r®spective claims ?—No ; nothing further than the opinions of counsel in Eng-
Nop{hwhmh they have kept. These opinions were adverse to the claims of the
Blljg -West Company, which failed on every occasion to establish their case. As Mr.

Wou] daitg‘\\ziards ;tated, they had no case against the Hudson’s Bay Company which

nd good in court.

245 By Mr. Trow:

Kyg “®. Had the North-West Company forts erected at the west end of Lake Winni-
Ql_t}?“(’: :oothe surrender by the Marquis of Vaudreuil to General Amherst ?—The

1 &St Company was only formed in 1783.
Xactly ¥, ave you any knowledge of what territory they occupied ?—I cannot say
'om recollection.
Akn oy, They describe certain forts on the west end of Lake Winnipeg that were then
m ¢ edged to be within the territory occupied by the North-West Company ? —I
£ “B}’V&l:; that the North-West Company traded within that territory until 1816.
. 94 L Mr. Royal : it >
lleensisf:romh&f was the origin of the North-West Company ; was it organized under a
e Crown in England ?—No. ¥
'Joint St.o(g: under an Act of the Canadian Parliament ?—-No ; it was organized as a

ey -

traq
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250. Under what law ?— Under Canadian law, and it was principally composed
of Canadians. :
By Mr. Robinson :
£51. In Montreal ?—Yes.
By Mr. Royal :

252. Their placeof business was in Montreal ?—Yes, but they had no® territory
assigned to them for the exercise of their charter.

253. None whatever ?—Simply the right of trading; the privilege as a Company
of carrying on business as traders, nothing more.

By Mr. Ouimet :
254. In what year were they incorporated ?—In 1782-3.
By Mr. Ross :

255. You said the Hudson’s Bay Company took advice of counsel as to what their
claim was to the territory on which the North-West Company was encroaching. Is
that in print ?—It is among these papers, which are opinions of English counsel on
the case. There can be no question that, as a whole, the Notth-West Company were
much more able traders than the Hudson’s Bay Company, and ultimately compelled
the latter to combine with them and form one company. The North-West Company
went in and availed themselves of the privileges of the Hudson’s Bay Company’s

charter.
By Mr. Royal :

256. 1 understand that the North-West Company, when organized, was chiefly
composed of Fret.ch,that is, Canadian traders who had some years previously discovered
that part of the country, established forts there, and carried on a very good
trade with the Indians ?—Yes. .

257. The French or Canadian traders organized themselyes into a company and
transferred the ownership of these forts to the new company, as well as the different
staffs of officers ?—Yes; %'ench and Scotch.

258. Do you know if there were any fur trading posts establi~hed within the limits
of the territory of Rupert’s Land at the time the North-West Company was
formed ?7—I am not aware that there were any near to Hudson’s Bay. There were
some further inland.

259. In fact there werctwo companies, one known as the X. Y. Company
and the other as the North-West Company ? —Yes.

260. The X.Y.company was acompany which had been trading in the North-Westy
but the X.Y. company and the North-West Company were in existence at the same time
and amalgamated afterwards ?—I think what was known as the X. Y. Company was
simply a co-partnery, not under any Act of Parliament or joint-stock arrangement.

261. After the amalgamtion of the two companies, was an Imperial Act passed to
regulate the fur trade ?—Yes.

262. Do you know if, in that Act, thelimits of the territories ceded to the Hudson’
Bay Company and the new Company, are given ?—They are spoken of; @
the best of my recollection they are mentioned as the territories of the IHudson®
Bay Company.

By Mr. Trow :

263. The Hudson’s Bay Company, I suppose, took unlimited control of all
unsettled portions, under the license they had in 1821 for the united Company
from the Imperial Government ?—They occupied all what was known as the India®
territory outside of Rupert’s Land ; it was for these. territories as I mentioned befores
that magistrates were appointed by the Crown or by the Governor General, that i%
for outside territories.

By the Chairman :

264. For what cause was the Imperial Act of 1803 passed ?—It was evidently
passed to provide against certain disturbances.

265. In what part of the territory were the disturbances ?—Principally in the out-
side territory of Athabaska and the North-West generally; also, down in th€®
direction of Hudson’s Bay, but more to the south and the west. -
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266. On the uppersections of the Albany River, I understand, there were disturb-
“nces ?-Yes: and, [ believe, the reason of the passing of the Act was that the Hudson’s
4y Company being the only Governing body that had magisterial rights, their
Dosition was rather an anomalous one with regard to others going in and oppos-
Ing them. Through the influence of Mr. Ellice, and others, this Act was passed,
extending the jurisdiction of the Government of Canada to that country. The

(Jlompan_y, otherwise, would not only have been the governing body, but the traders,
dlso,

By Mr. Weldon :
267. That the reason for the passing of this Act were disturbances committed in
the territory would appear from despatches between Canada and the Imperial Govern-
Ment ?—It would, no doubt.

By the Chairman :
268. 1 believe some of the Hudson Bay Company's officers were killed about
Bl‘unswick House previous to 1803 ?—Yes, there were several.
269. One, Mr. Courtney, I think was killed ?—I do not remember the name.

By Mr. DeCosmos :

270. Were there disturbances at the mouth of the Kaministiquia and the Eas t-
1 Boundary of Manitoba ?—There were disturbances subsequently within the Red
2ver Colony itself. There was what was known as the battle of Red River or
‘l?Veu Oaks, in which the territorial Governor of the Hudson’s Bay Company was
Cilled with twenty-one others. Mr. Semple was the Governor.
271. That was within the present boundaries of Manitoba ?—Yes, some three or
miles below the City of Winnipeg.

272. Could you cite documents showing that battles had occurred between parties
©4st of Manitoba ?

By the Chairman : ]
273. That is all contained in this book ?—Yes, that contains the evidence taken
re the House of Commons in 1557.

By Mr. DeCosmos :
274. Could you furnish us with a copy of that book ?—Yes.

By the Chairman : :
in 275. Some statements of very great importance made by Mr. Ellice are contained
s this hook ?—Mr. Ellice had great influence at that time in England, being a suc-
S8sfy] politician as well as trader; but, although he was known as the Minister
a ker, he could not influence prejudicially any of the rights of the Hudson’s Bay Co.
§3inst, the the opinions given by counsel and those of Ministers.

. By Mr. DeCosmos : .
o 0~76. Could you inform the Committee whether there was any .Act ofP;}r!laxpent.
tder in Council of the Im perial Government fixing the boundaries cf Assiniboine ?
sh Was arranged between the Hudson’s Company and the Government that these
ould be the boundaries, as given here ; but I am not aware there was any Act to

that e,

eifect .

e 277, 1 understand you to say Assiniboine was a Crown colony ?—Not precisely,
xggt as being under the authority of the Crown as delegated to the Eudson’s Bay
any,

2 By the Chairman : b
8. It was fully recognised as’a Crown colony ?—It was recognised as a colony.

279 By Mr. DeCosmos : c
9. Was it created independent of the Hudson's Bay Company ?—No.

onn BY Mr. Royal : . ) 1y
Asginip . D0 you know if, from reading all the documents in which the limits of the
1iboing Government were given, that in giving those limits attention was paid

foup

befo
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to the limits of the Hudson’s Bay Company territory itself, or whether it was a part
of the territory that was erected into a separate Government ?—Simply a part.

281. So that the southern or eastern limits of Assiniboia might not correspond
with the southern limits of the Hudson’s Bay Company’s territories as ceded by the
charter ?—Not necessarily, as regards the eastern limits. '

By Mr. Trow : .
282. What are the circumstances that brought about the ceding of that portion of
the Assiniboine colony south of 49th parallel ; was it that the Hudson’s Bay Company
abandoned their claim to that ?—It was because it became a portion of the United
States under treaty.
283. Then the company had no prior claim, only an imaginary ‘one ?—It was
believed, and I think we still believe, that it ought, in justice, to be a portion
of English territory and now of Canadian territory.

By Mr. DeCosmos :

284. That is the portion south of the 49th parallel ?—Yes.

285. But, at the peace after the war between Great Britain and the United States,
when the country south passed to the United States, did that change the right of
the company to the soil under the charter of Charles IT ?—That has never been pub
torward by the company. They had quite enough to look after in the portion of the
territory they still held.

By Mr. Royal : ;

286. Is it not a fact that the Hudson’s Bay Company had trading postssouth of
49th parallel on the Red River ?—Yes; they had trading posts south, and the North-
West Company had trading posts south of the line. ;

By \Mr. Quimet :
287. Will you name some of the posts ?

By Mr. Royal :
288. Fort Graham was one ?—Yes ; and Georgetown was a later fort.
289. Fort Graham, which afterwards became Fort Abercrombie, was a tradirg
post on the Red River ?—Yes.

By the Chairman : )
290. On the south coast of James Bay, how long did the company maintal?
posts ?—Some 200 years. .
291. And for 150 years their claim was never disputed ?—No ; not seriously.

By Mr. DeCosmos :

292. Do you mean disputed by the Government ?—Yes ; it was never disputed by
the Government.

By the Chairman :
293. Nor subsequent to the Treaty of Utrecht, by France >—No; notas regards
the confines of Jame’s and Hudson’s Bays. ’

By Mrf Robinson :

294. Touching the question of boundaries, are not these boundaries authoritatively
set out on the maps now in possession of the Hudson’s Bay Company at the diﬂ'el‘eﬂ';.
times to which you have referred ?—The boundaries appear on mapsin possession ¢
company, known as Arrowsmith’s, and these are given as the height of land.

295. Were you examined before the Arbitrators ?—I was not. :

296. Do you know whether these different maps were produced before the At'b"l
trators ?—I think they must have been, many of them. I know there were sever?
papers furnished by the company at the instance of the Government, and these map®
were no doubt among them. '

297. Have you been much on the Coast of James’ Bay ?—No.

The charter of the Hon. Hudson’s Bay Company and opinions of ominen®
English counsel were submitted by the witness as follows :—




ROYAL CHARTER, &c.

TrE CHARTER INCORPORATING THE HupsoN's Bay CoMPANY.

Granted by His Majesty King Charles the Second, in the 22nd Year of his Reign, A. D.
1670.

CHARLES THE SECOND, by the grace of God, King of England, Scotland, France and
Ireland, Defender of the Faith, &e.

To all to whom these presents shall come, greeting:

WHEREAS our dear entirely beloved Cousin, Prince Rupert, Count Palatine of
Lh? Rhine, Duke of Bavaria and Cumberland, &e. ; Christopher Duke of Albermarle,
William Earl of Craven, Henry Lord Arlington, Anthony Lord Ashley, Sir John

obinson, and Sir Robert Vyner, Knights and Beronets ; Sir Peter Colleton, Baronet ;
SII‘. Edward Hungerford, Knight of the Bath; Sir Paul Neele, Knight; Sir John
Griffith and Sir Philip Carteret, Knights; James Hayes, John Kirk, Francis Milling-
ton, William Prettyman, John Fenn, Esquires; and John Portman, Citizen and Gold-
Smith of London ; have, at their own great cost, and charges, undertaken an expedi-
tion for Hudson’s Bay in the north-west part of America, for the discovery of a new
Passage into the South Sea, and for the finding some trade for furs, minerals, and
other considerable commodities, and by such their undertaking have already made
8uch discoveries as to encourage them 1o proceed further in pursuance of their said

8ign, by means whereof there may probably arise very great advantages to us and
our kingdom.

. And whereas the said undertakers, for their further encouragement in the said
design, haye humbly besought us to incorporate them, and grant unto them and their
Successors the sole trade and commerce of all those seas, straits, bays, rivers, lakes,
¢reeks and sounds, in whatsoever latitude they shall be, that lie within the entrance
ofthe strajts commonly called the Hudson's Straits, together with all the lands,
ountries and territories upon the coasts and confines of the seas, straits, bays, lakes,
fvers, creeks and sounds aforesaid, which are not now actuall y possessed by any of
Ursubjects, or by the subjecis of any other Christian Prince or State.

Now know ye, that we, being desirous to promote all endeavors tending to the
Public good ‘of our people, and to encourage the said undertaking, have, of our es-
Decia] grace, certain knowledge and mere motion, given, granted, ratified and con-

Med, and by these presents, for us, our heirs and successors, do give, grant, ratify
W confirm, unto our said Cousin, Prince Rupert, Christopher Duke of Albemarle,
iiam  gay] of Craven, Henry Lord Arlington, Authony Lord Ashley, Sir John
Obinson, Sir Robert Vyner, Sir Peter Colleton, Sir Edward Hungerford, Sir Paql
M?lel'e’ Sir John Griffith and Sir Philip Carteret, James Hayes, John Kirk, Francis
Otl lington, William Prettyman, John Fenn and John Portman, that they, and such
s I8 as shail be admitted into the said society as is hereafter ezfpressed. shall be
ang bOdy corporate and politie, in deed and in name, by the name of “ The Governor
na CO',“Pany of Adventurers of England trading into Hudson’s Bay,” an('iAth(?m by the
801:1,19 of “ The Governor and Company of Adventurers of England trading into Hud-
Fa S Buy” one body corporate and politic, in deed and in name,really and fully forever,
dec] 8, our heirs and successors, we do malke, ordain, constitute, establish, confirm and
oare by these presents, and that by the same name of Governor and Company of
venturers of England trading into Hudson’s Bay, they shall have perpotual suc-
nSlOn, and that they and their successors, by the mame of The Governor and Com-

a Y of Adventurers trading into Hudson’s Bay, be, and at all times hereafter shall
Personaple ang capable in law to have, purchase, receive, possess, enjoy and retain
kix ds’ rents, privileges, liberties, jurisdictions, franchises and hereditaments, of w'hat.

Nature op quality so ever they be, to them und their successors; and also to give,

ray . . ] rodi
grant, demige, alien, assign and dispose lands, tenements, and hercditaments, and to
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do and execute all anl singular other things by the same name that to them shall or
may appertain to do ; and that they and their successors, by the name of The Gov-
ernor and Company of Adventarers ot England trading into Iludson’s Bay, may
plead and be impleaded, answer and be answered, defend and be defended, in whatso-
ever courts and places, before whatsoever judges and justices and other persons and
officers, in all and singular actions, pleas, suits, quarrels, causes and demands
whatsoever, of whatsoever kind, nature or sort, in such mannerand form as any other
our liege people of this our realm of England, being persons able and capable in law,
may or can have, purchase, receive, possess, enjoy, retain, give, grant, demise, alien,
assign, dispose, plead, defend and be defended, do, permit and execute; and that the
said Governor and Company of Adventurers of England trading into Hudson’s Bay,
an | their successors, may have a common scal to serve for all the causes and businesses
of them and their successors, and that it shall and may be lawful to the said Gov-
ernor and Company, and their successors, the same seal, from time to time, at their
will and pleasure, to break, change, and to make anew or alter, as to them shall seem
expedient. N

And farther we will. and by these presents, for us, our heirs and succes-
sors, we do ordain that there shall be from henceforth one of the same company
to be ‘clected and appointed in snch form as hereafter in these presents is
expressed, which shall be called the Governor of the said Company; and
that the said Governor and (ompany shall or may select seven of their
vumber, and in such form as hereafter in these presents is expressed, which
shall be called the Committee of the said Company, which Committee of seven, or
any three of them, together with the Governor or Deputy Governor of the said
Company for the time being shall have the direction of the voyages of and for the
said Company, and the provision of the shipping and merchandizes thercunto belong-
ing, and also the sale of all merchandizes, goods and other things returned, in all or
any the voyages or ships of or for the said Company, and the managing and handling
of all other business, affairs and things belonging to the said Company: And we
will, ordain and grant by these presents, for us, our heirs and successors, unto the
said Governor and Company, and their successors, that they, the said Governor and
Company, and their successors, shall from henceforth for ever be ruled, ordered and
governed according to such manper and form asis hereafter in these presents
expressed, and not otherwise; and that they shall have, hold, retain and enjoy the
grants, liberties, privileges, jurisdictions and immunities only horeafter in
these presents granted and expressed, and no other : And for the better
execution of our will and grant in this behalf we have assigned, nomi-
nated, constituted and made, and by these presents, for us, our heirs and
ruccessors, we do assign, constitute and make our said Cousin Prince Rupert,
to be the first and present Governor of the said Company, and to continue in
the said office from the date of these presents until the 10th November then nex?t
follow . ng, if he, the said Prince Ruapert, shall so long live, and so until a new
Governor be chosen by the said Company in form hereaftor expressed: And also we
have assigned, nominated and appointed, and by these presents, for us, our heirs and
successors, we do assign, nominate and constitute the said Sir John Robinsoa, Sir
John Vyuer, Sir Peter Colleton, James Hayes, John Kirk, Francis Millington and
John Portman to be the seven first and present Committees of the said Company,
from the date of these presents until the said 10th day of November then also nex®
following, and so on until new Committees shall be chosen in form hereafter
expressed: And turther we will and grant by these presents, for us, our heirs and
successors, unto the said Governor and Company, and their successors, that it shall
ard may be lawful to and for the said Governor and Company for the time being, oF
the greater part of them pre:ent at any public assembly, commonly called the Court.
General, to be holden for the said Company, the Governor of the said Company being
always one, from time to time to elect, nominate and appoint one of'the said Company
to be Deputy to the said Governor, which Deputy shall take a corporal oath, before
the Governor and three or more of the Committee of the said Company for the t'me
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being, well, truly and faithfully to exccute his said office of Deputy to the Governor
O the said Company, and after his oath so taken, shall and may from time to time, in
f:ai(:jabsence of t'he said Governor, exgrci'se and execute the office of quernor of 1he
51\(1 Comp:m_\j, in such sort as.thc said (nov_ernor ought to do: And iurt.hcx: we will
e .&gant by these presents, for us, our heirs aud successors, unto the said Governor
e, Company of Adventurers of Hngland trading into Hudson’s Bay, and their
UtCessors, that they, or the greater part of them, wherecof the Governor for the time
m‘:”_g or his Deputy to be one, from time to time, and at all times her‘enfter, shall and
of'gr have authority and power, yearly and every year, between the first and last day
' November, to assemble and meet together in some convenient place, to be appointed
;g:l Ume to time by the Governor, or in his absence by the Deputy of the said
® ernor for the time being, and that they being so assembled, it shail and may be
4Wfal to and for the said Governor or Deputy of the said Governor, and the said
gm[_)any for the til‘ne being, or the greater part of them which then shall happen to
‘eiplesent, whercof the Governor of the said Company or his Deputy for the time
g 1o be one, to elect and nominate one of the said Company, which shall be
)e(’i:’)el'{lox' ]of the said Company for one whole year then next following, which person
% 'og 80 elected and nominated to l,»_e Governor of the said Company, as is aforesaid,
)eﬁ)re he be mhpltt@d to the execation of the said ()fﬁce, shall take a corporal oath
Of'ufe l‘he last Governor, being his predecessor, or his Deputy, and any three or more
imee memxttee of the said Company for the time being, that he shall from time to
i Wie'll and truly execute the office of Governor of the said Company in all things
eXecelmng the same; :\v}d th."xt immediately after the S{ild oath so taklen he shall and may
.mm“tf and use the said office of Governor of the said Company for one whole year
one oft' ience next following:  And in Jike sort we will and grant that as well every
aftor tthe :tbovg-named to be ?f the s:md Company of fellowship, as all others here-
s 0 be admitted or free of the said Company, shall take a corporal oath before
by tho"el_‘nox: of the said Company or his Deputy for the time being to such effect as
10 by ?‘smd (rt)vernoy and Company or the greater part of them in any public Court
gy 'e'ld for the said Company, shall be in reasonable and legal manner set down
of eeflfed,‘bchI'e they shall be allowed or admitted to trade or traflic as a freeman
irs ;ﬂ&d Company :  And f‘urt_hen; we will and grant by these presents, for us, our
§ “ai:l] Gﬂuccessors, unto the .;ﬂald Governor and Company, and their successors, that
R“(-"Cl;}ss xovernor or Deputy Governor, and the rest of the said Compan;:, and their
Deput 01(; for the time bpn‘xg, or the greater part of them, whereof ghe (:rov_emor or
at ul[) overnor from time to time to be one, shall and may from time to time, and
. times hereafter, have power and authority, yearly and every year, between
}'St and last day of November, to assemble and meet together in somo conveni-

: Om];{llﬂce, from time to time*to be appointed by the said Governor of thoe said
Shallla,ng” or in his absence by his Deputy ; and that they being so assembled, it
for the lt' may be lawful to and for the said Governor or his Deputy, and the Company
whel‘oofltTe h‘emg, or thg greater part of them w_hlch then shall happcn to b_e present,
e, 1o l‘le Governor of the said Company ‘or his Deputy for the time being to be
the : ¢ct and nominate seven of the said Company, which shal_l ‘be a .Commlttee
ing g aid Company for ‘one whole year from thence next ensuing, which persons
bofore tO elected and nominated to be a Committee of the said Company as aforesaid,
ofore they be admitted to the execution of their office, shall take a corporal oath
the gqiq 00 Governor or his Deputy, and any. three or more ot the said Committee of
Well gy fo_mpany, being their .last. predecessors, that. they fmd every of them slgall
the am aithtfully perform their said office of Committees in all things concerning
Qxecuteo’ and that immediately after the said oath so taken, they shall and may
Ong gy 4nd use their said office of Committees of the said Company for
a ole year from thence next following: And moreover, our will
W oﬁasure is, and by these presents, for us, our heirs and successors,
that .80t unto the said Governor and Company, and their successors,
Yovera. L. and as often as it shall happen, the Governor or Deputy
'O of the said Company for the time being, at any time within one year
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after that he shall be nominated, elected and sworn to the office of the Governor of
the said Company, as is aforesaid, to die or to be removed from the said office, which
Governor or Deputy Governor not demeaning himself well in his said office we WILL
to be removable at the pleasure of the rest of thesaid Company, or the greater part
of them which shall be present at their public assemblies commonly called their
General Courts, holden for the said Company, that then and so often it shall and may
be lawful to and for the residue of the said Company for the time being, or the
greater part of them, within a convenient time after the death or removing of any
such Governor or Deputy Governor, to assemble themselves in such convenient place
as they shall think fit, for the election of the Governor or the Deputy Governor of
the said Company ; and that the said Company, or the greater part of them, being
then and there present, shall and may, then and there, before their departure from
the said place, elect and nominate one other of the said Company to be Governor oF
Deputy Governor for the said Company in the place and stead of him that so died oF
was removed ; which person being so elected and nominated to the ofiice of Governof
or Deputy Governor of the said Company, shall have and exercise the said office for \
and during the residue of the next year, taking first a corporal oath, as is aforesaidy
for the due execution thereof; and this to be done from time to timeso ofien as the
case shali so require: And also, our will and pleasure is, and by these presents for
us, our heirs and successors, We Do GRANT uuto the said Governor and Company, that
when and as often as it shall happen any person or persons of the Committee of the
said Company for the time being, at any time within one year next after that they o
any of them shall be nominated, elected and sworn to the office of Committee of the
said Company as is aforesaid, 1o die or to be removed from the said office, which Com-
mittees not demeaning themselves well in their said office, we will to be removable
at the pleasure of the said Governor and Company or the greater part of them, whereo!
the Governor of the said Company for the time being or his Deputy to be one, tha
then and so often, it shall and may be lawful to and for the said Governor, and the
rest of the Company for the time being, or the greater part of them, whereof the
Gov:rnor for the time being or his Deputy to be one, within convenient time after
the death or removing of any of the said Committee, to assemble themselves in su¢
convenient place as is or shall be usual and accustomed for the election of the Gover
nor of the said Company, or where else the Governor of the said Company for the
time being or his Deputy shall appoint: And that the said Governor and Companys
or the greater part of them, whereof the Governor for the time being or his Deputy
to be one, being then and there present, shall and may, then and there, before thei’
departure from the said place, elect and nominate one or more of the said Company
to be the Committee of the said Company in the place and stead of him or them th"'d
so died, or were or was so removed, which person .or persons_so nominated ap
elected to the office of Committee of the said Company, shall have and exercise th?
said office for and during the residue of the said year, taking first a corporal oath,
is aforesaid, for the due execution thereof, and this to be done from time to time,
often as the case shall require : 1
And to the end the said Governor and Company of Adventurers of Englan
trading into Hudson’s Bay may be encouraged to undertake and effectually to pros®
cute the said design, of our more especial grace, certain knowledge and mere motio™
we have given, granted and confirmed, and by these presents, for us, our heirs a0
successors, DO give, grant and coafirm, unto the said Governor and Company, and thei”
successors, the sole frade and commerce of all these seas, straits, bays, rivers, lake®
creeks and sounds, in whatsoever latitude they shall L-e, that lic within the entrnﬂcg
of the straits, commonly called Hudson’s Straits, together with all the lands 8"
territories upon the countries, coasts, and confines of the seas, bays, lakes, river®
creeks and sounds aforesaid, that are not alveady actually possessed by or grante
any of our subjects, or possessed by the subjects of any other Christian Prince or Stat®
with the fishing of all sorts of fish, whales, sturgeons and all other royal fishes, in ¥
seas, bays, inlets and rivers within the premises, and the fish therein taken, tog@her
with the royalty of the sea upon the coasts within the limits aforesaid, and all min®
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Toyal, as well discovered as not discovered, of gold, silver, gems and precious stones,
10 be found or discovered within the territories, fimits and places aforesaid, and that
the said land be from henceforth reckoned and reputed as one of our plantations or
Colonies in America, called “ Rupert’s Land.”

And further we do, by these presents, for us, our heirs and successors, malke,
Create, and constitute the said Governor and Company for the time being, and their
Successors, the true and absolute lords and proprietors of the same territory, limits
and places, and of all other the premises, saving always the faith, allegiance and
Sovereign dominion due to ug, our heirs and successors, for the same to have, hold,
POSSG§S and enjoy the said territory, limits and places, and all and singular other the
Pl'e.ml_&'es hereby granted as aforesaid, with their and every of their rights, members,
Jurisdictions, prerogatives, royalties and appurtenances whatsoever, to them the said -

Overnor and Company, and their successors for ever, to be holden of us, our heirs
and successors, as of our manor at East Greenwich, in our County of Kent, in free
and common soceage, and not in capite or by Knight's service, yielding and paying
yearly to us, our heirs and successors, for the same, two elks and two black beavers,
Whens_ocverand as often as we, our heirs and successors, shall happen to cnter into.
the said countries, territories and regions hercby granted. J

And further, our will and pleasure is, and by these presents, for us, our heirs and
SUCC(?Ssors, we do grant unto the said Governor and Company, and their successors,
:h&t 1t shall and may be lawful to and for the said Governor and Company, and their
.“Ccessors, from time to time, to assemble themselves, for or about any the matters,
E\;ausies, affairs, or business of the said trade, in any place or places for the same con-

foient, within our dominions or elsewhere, and there to hold Court for the said

“Mpany and the affairs thereof; and that also, it shall and may be lawful to and for

em; and the greater part of them, being so assembled, and that shall then and there
ie Present, in any such place or places, whereof the Governor or his Deputy for the

e being to be one, to make, ordain and constitute such and so many reasonable
AWs, constitutions, orders and ordinances as to them, or the greater part of them.
g?)‘;’g then and thero' present, shall seem necessary and c,onv.enier}t for the good
tionfgl‘t}ment of the said Company, and of all governors of colonies, forts and planta-
of thi actors, masters, mariners and other officers employed or to be em]?loyed inany

© territories and lands aforesaid, and in any of their voyages, and for the better-
sa;\znlcement and continuance of the said trade or traffic and plantations, and the
ace()rd?«WS. constitutions, orders and ordinances so made, to put in use arld execute
i mg_ly, and at thqlr pleasure to revoke and alter the same or any of them, as

Ccasion shall require: And that the said Governor and Company, so often a3
anz{:l}all make, ordain or establish any such laws, constitutions, orders and ordin-

i) in such f'qrm as af'ot"esmd. shall and may lawfully impose, ordain, limit and
P Vide such pains, penalties and punishments upon all offenders, contrary to such
au‘gséeonstitutions, ord_ers anq ordinances, or any of them, as to the said Governor
pr%eg;npany for ‘the time being, or the greater part of them, then and there being
re qu_m.t-the said (xqvern9r or his Depu‘ty being always one, sbu'll seem necessary,
°l'dinal ¢ or convenient for the observation of the same laws, constitutions, orders and
"GI‘Vangc?‘s; and the same fines and amerciaments shall and may, by their officers and

. uqes f_mnn time to time to be appointed for that purpose, levy, take and have, to

entkofo the said Governor and Company, and their successors, without the 151;]1)9(13-
OF o OUr heirs or successors, or any of the officers or ministers of us, our heirs,

Ctessors, and without any account therefore to us, our heirs or successors to be

saiq i(; All and singular which laws, constitutions, orders, and ordinances, 80 as afore-
¢ made, we will to be duly observed and kept under the pains and penalties

inag 0 be contained ; so always as the said laws, constitutions, orders and
ak nces, fines and amerciaments, be reasonable and not contrary or repugnant,

(‘fﬁl‘ as may he agreeable to the laws, statutes or customs of this our realm.

mOtiOnn fux-thermore, of our ample and abundant grace, certain know(;edge and me(;'e-
grant l;r?t,e have granted, and by these presents, for us, our heirs and successors, do-
0 the said Governor and Company; and their successors, that they and their

there;
ondi
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successors, and their factors, servants and agents, for them and on their behalf, and
not otherwise, shall forever hereafter have, use and enjoy, ot only the whole, entire,
and oniy trade and traffic, and the whole, entire, and only liberty, use and privilege
of trading and trafficking to and from the territory, limits and places aforesaid, but
also the whole and evtire trade and traffic to and from all havens, bays, crecks, rivers,
lakes and seas, into which they shall find entrance or passage by water or land out
«of the territories, limits and places aforesaid; and to and with all the natives and
people inhabiting, or which shall inhabit within the territories, limits and places
aforesaid ; a1d 1o and with all other nations inhabiting any the coasts adjacent to the
said territories, limits and places which are not already possessed as aforesaid, or
whereof the sole liberty or privilege of trade and tiaffic is not granted to any other
-of our subjects.

And we, of our further Royal fuvor, and of our more especial grace, certain
knowledge and mere motion, have granted, and by these presents, for us, our heirs
and successors, do grant to the said Governor and Company, and to their successors,
that neither the said territories, limits and places hereby granted as aforesaid, nor
any part thereof, nor the islands, havens, ports, cities, towns, or places thereof or
therein contained, shall be visited, frequented or haunted by any of tke subjects of
us, our heirs or successors, contrary 1o the true meaning of these presents, and by
virtue of our prerogative royal, which we will not have in that behalf argued or brought
into question: We straitly charge, command and prohibit for us, our heirs and
saccessors, all the subjects of us, our heirs and successors, of what degree or quality
soever they be, that none of them, directly or indirectly do visit, haunt, frequent,
ortrade, traffic, or adventure, by way of merchandize, into or from any of the said
territories, limits, or places hereby granted, or any or either of them, other than
the said Governor or Company, and such particular persons as now be or herecafter
shall be of that Company, their agents, factors and assigns, unless it be by the license
and agreement of the said Governor and Company in writing first had and obtained,
under their common scal, 1o be granted upon pain that every such person or persons
that shall trade or traffic into or from any of the countries, territories or limits afore-
said, other than the said Governor and Company, and their successors, shall incur
our indignation, and the forfeiture and the loss of the goods, merchandizes and
other things whatsoever, which so shall be brought into this realm of England, or
any of the dominions of the same, contrary to our said prohibition, or the purport
or true meaning of these presents, or which the said Governor and Company shall find,
take and seize in other places out of our dominion, where the said Company, their
agents, factors or ministers shall trade, traffic or inhabit by the virtue of these our letter
patent, as also the ship and ships, with the furniture thereof, wherein such goods, mor-
chandizes and other things shall be brought and found ; and one-half of all the said for-
feitures to be to us, our heirs and successors, and the other half thereof we do, by these
presents, clearly and wholly, for us, our heirs and successors, give and grant unt¢
the said Governor and Company, and their successors: And further, all and cvery
the said offenders, for their said contempt, to suffer such other punishment as to us
‘our heirs and successors, for so high a contempt, shall seem meet and convenients
-and not be in any wise delivered until they and every of them shall become boun
anto the said Governor for the time being in the sum of one thousand pounds at the
leust, at no time then after to trade or traffic into any of the said places, seas, strait$
bays, ports, havens or territories aforesaid, contrary to our express commaundment it
that behalf set down and published: And further, of our more especial grace, W°
have condescended and granted, and by these presents, for us, our heirs and su¢
cessors, do grant unto the said Governor and Company, and their successors, that W&
-our heirs and successors, will not grant liberty, license or power to any person OF
persons whatsoever, contrary to the tenor of these our letters patent, to trade, traffic
or inhabit, unto or upon any of the territories, limits or places afore specified, 0%
trary to the true meaning of these presents, without the consent of the said Governo”
and Company, or the most part of them : And, of our more abundant grace &P
favour ot the said Governor and Company, we do hereby declare our will and pleasur®
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10 be, that if it shall so happen that any of the persons free or to be free of the said
®mpany of Adventurers of England trading into Hudson's Bay, who shall, before:
e © going forth of any ship or ships appointed for a voyage or otherwise, promise or
t§;vee‘,v by writing under his or their hands, to adventure any sum or sums of money
ortﬁlds the furnishing any provision, or maintenance of any voyage or voyages, set
ot COl‘ to be set forth, or 1ntende'd or meant to be set forth, by the said Governor
call dOmp.un}:, or the .most part of them present at any public assembly, commonly
Ware' thex}' General Court, shall not, within the space of twenty days next after
b m‘ng given to him or them by the said Governor or Company, or their known
t eCel or minister, bring in and deliver to the Treasurer or Treasurers appointed for
Writ,'ommny’ such sums of money as shall have bepn expressed and set down in
urei-ng-by the said person or persons, snbsqnbcd Wllh. the name of the said Adven-
A f01 Adve_ntuz'ers, that then and at all times after it shall and may be lawfal to
? or the said Governor and Company, or the more part of them present, whereof
aﬂsesrx?;)cll' Governor or his Deputy to be one, at any of their General Courts or general
sy ies, to remove and disfranchise him or them, and every such person and
i tns at thm}' wills and(quasureﬂ, and he or they so_ removed and disfranchised,
= 0 be permitted to trade into the countries, territories, and limits aforesaid, or
am):) part thereof, nor to have any adventure or stock going or remaining with or
Om"gSt the said Company, without the special license of the said Governor and
0btaipany-’ or the more. part of. them present at any General Court, first had and
any ned in that behalf, any thing before in these presents to the contrary thereof in
“ ains.e nothwithstanding. Aud our will and pleasure is, and hereby we do also
. thn’ that it shall and may be lawful to and for the said Governor and Company,
e greater part, of them, whereof the Governor for the time being or his Deputy
fag t::rone, to admit into and to be of the said Company all such servants or
of thes’ of or for the said Company, and all such others as to them or the most part
eputm present, at any Court held for the said Company, the Governor: or his
; e_Y being one, shall be thought fit and agreeable_ with the orders and ordinances
i aagd to be made for the government of the said Company : And further, our
8l‘antn pleasure is, and by these presents for us, our heirs and successors, we do
may blmlto the said Governor and Company, and to their successors, that it shall and
Advénz awful in all elections and by-laws to be made by the General Court of the
2000 iurers of the said Company, that every person shall have a number of votes
ot ng to his stock, that is say, for every hundred pounds by him subscribed or
lo g0t into the present stock, one vote, and that any of those that have subscribed
‘lndr:({l one hundred pounds, may join their respective sums to make up one
furth gy pounds, and have one vote jointly for the same, and not otherwise: And
t het) of our especial grace, certain kno“{ledge, and mere motion, we do, for us,
Veultl‘s‘and SUCCESSOrs, m'{lnt to and with the said Governor _and Company of
pla at.ulo?s of Englan(.l’ trading into Hl{.dson’s Bay, that all lands, 1>.;lzm_ds, territories,
fi Slor (:ons, forts, fortifications, f:cpox'les or colonies, where the said Company’s
shal] bes‘and tr_ade are or shall be, wnt‘hm any of the ports or places afore limited,
GOVernol‘mmodxatcl y and frqm henceforth under tbe power .and comm.and of the saigl
ance dueltand Com,pany, their successors and assigns; saving the.f':ut’h and allegi-
saiq Goy _° be performed to us, our heu‘g and suceessors, as aforesaid ;. and that t_he
1 OSta,Ell'nor aud Company shall have llberty, full power and authority to appoint
ang hig o ish Governors and all other officers to govern them, and that the Governor
av ouncil of the several and respective places where the said Company shall
countl!?e‘;nmtions, forts, factories, colonies or places of trade w'ithin any of the
b°l°ngin ’ lands, or territories hereby granted, may have power to judge all persons
Cangg ‘é,hto the said Governor and Company, or that shall live under them, in all
exe llt,e' el.her' civil or criminal, according to the laws' of the kingdom, and to
Mitteq i{.l]ustxce accordingly ; and in case any Crime or misdemeanor shall be. com-
Withip P of the said Company’s plantations, forts, factories, or places of trade
Goyepy Vs limits aforesaid, where judicature cannot be executed for want of a
' and Council there, then in such case it ghall and may be lawful for the chief’




factor of that place and his Council to transmit the party, together with the offence, to
such other plantation,factory or fort where there shall be a Governor and Council, where
justice may be executed, or into this Kingdom of England, as shall be thought most
convenient, there to receive such punishment as the nature of his offence shall deserve:
Ard moreover, our will and pleasure is, and by these presents, for us, our heirs and suc-
cessors, we do give and grant unto the said Governor and Company, and their succes-
sors, free liberty and license, in case the conceive it necessary, to send either ships of
war, men or ammunition into any of their plantations, forts, factories, or places of
trade aforesaid, for the security and defence of the same, and to choose commanders
and officers over them, and to give them power and authority, by commission under
their common seal, or otherwise, to continue to malke peace or war with any prince
or people whatsoever, that are not Christians, in any place where the said Company
shall have any plantations, forts or factories, or adjacent thereto, and shall be most
for the advantage and beuefit of the said Governor and Company and of their trade;
and also to right and recompense themselves upon the goods, estates, or people of
those parts, by whom the said Governor and Company shall sustain any injury, loss
or damage, or upon any other people whatsoover, that shall in any way, contrary to
the intent of these presents, interrupt, wrong or injure them in their trade, within
the said places, territories and limits granted by this Charter: And that it shall and
may be lawful to and for the said Governor and Company, and their successors from
time to time, and at all times from henceforth, to erect and build such castles, fortifi-
cations, forts, garrisons, colonies or plantations, towns or villages, in any parts or
places within the limits and bounds granted before in these presents unto the said Gover-
nor and Company, as they in their discretion shall think fit and requisite, and for the
supply of such as shall be needful and convenient to keep and be in the same, to send
out of this kingdom to the said castles, forts, fortifications, garrisons, colonies, plan-
tations, towns or villages, all kinds of clothing, provisions or victuals, ammunition
and implements necessary for such purpose, paying the duties and customs for the
same, as also to transport and carry over such number of men being willing there-
unto, or not prohibited, as they shall think fit, and also to govern them in such legal
and reasonable manner as the said Governor and Company shall think best, and to

inflict punishment for misdemeanors, or impose such fines upon them for breach

of their orders as in these presents are formally expressed : And further, our willand
pleasure is, and by these presents, for us, our heirs and successors, we do grant unto
the said Governor and Company, and to their successors, full power and lawful
authority to seize upon the persons of all such English, or any other our subjects,
which shall sail into Hudson’s Bay, or inhabit in any of the countries, islands or ter-
Tritories hereby granted to the said Governor and Company, without their leave and
license, and in that behalf first had and obtained, or that shall contemn and disobey
their orders, and send them to England; and that all and every person or persons,
being our subjects, any ways employed by the said Governor and Company, within
any the parts, places and limits aforesaid, shall be liable unto and suffer such punish-
ment for any offences by them committed in the parts aforesaid, as the President and
Council for the said Governor and Company there shall think fit, and the merit of the
offence shall require, as aforesaid; and in case any person or persons heing con-
victed and sentenced by tho President and Council of the said Governor and Com-
pany, in the countries, lands or limits aforesaid, their factors or agents there, for
any offence by them done, shall appeal from the same, that then and in such case it
shall and may be lawful to and for the said President and Council, factors or agents,
t0 seize upon him or them, and to carry him or them home prisoners into England,
to the said Governor und Company, there to receive such condign punishment as his
case shall require, and the law of this nation allow of; and for the better discovery
of abuses and injuries to be done unto the said Governor and Company, or their suc-
cessors, by any servant by them to be employed in the said voyages and plantations,
it shall and may be lawful to and for the said Governor and Company, and their res-

pective President, Chief Agent or Governor in the parts aforesaid, to examine upo?

oath all factors, masters, pursers, supercargoes, commanders of castles, forts, fortifi




63

f—
e

Cations, plantations or colonies, or other persons, touching or concerning any matter
Or thi

0ing in which by law or usage an oath may be administered, so as the said oath,
and the matter therein contained be not repugnant, but agreeable to the laws of this
falm: And we do hereby straightly charge and command all and singular our
A.dmh'a]s, Vice-Admirals, Justices, Mayors, Sheriffs, Constables, Bailiffs, and all and
Sngalar other our officers, ministers, liege men and subjects whatsoever to be aiding,
voring, helping and assisting to the said Governor and Company, and to their suc-
Cessors, and their deputies, officers, factors, servants, assigns and ministers, and every
t Jem, in executing and enjoying the premises, as well on land as on sea, from time
0 time, when any of you shall thereunto be required ; any statute, act, ordinance,
p.ro"iso, proclamation or restraint heretofore had, made, set forth, ordained or pro-
Vided, op any other matter, cause or thing whatsoever to the contrary in anywise
"otwithstanding.
N witness whereof we have caused these our Letters to be made Patent.

itness ourselves at Winchester, the second day of May, in the two-and-twentieth
e of our reign,
i By Writ of the Privy Seal.

PIGOTT.

JOINT OPINION OF THE ATTORNEY AND SOLICITORGENERAL, SIR
UDLEY RYDER AND SIR WILLIAM MURRAY, ON THE HUDSON'S
BAY COMPANY’S CHARTER, 174S.

To the Right Honorable the Lords of a Committee of His Majesty’s Most Honorable
fivy Council. :

May i Please your Lordships :—

last In humble obedience to Your Lordships’ Order_in Council of the 4th of February
lagt’ epresenting that by an Order in Council, bearing date the 26th day of January
B there wag referred to Your Lordships the humble petlt}on of Al‘thlll: Dobbs,
pa;l” and the rest of the Committee appointed by the subscribers for finding out a
%486 t0 the Western and Southern Ocean of America for themselves and the other
hturers, and that Your Lordships have taken the said petition into consideration,
thel;? Pleased to refer the same to us to consider thereof, and to report our opinion
Supon to Your Lordships, g 4 ' 5
Cogt, Ich petition sets forth that the pet’itloners'lp thg year 1746 did at their own
as: and charges fit out two ships upon an expedition in search of the north-west
ang 8¢ to the Western and Southern Ocean of America, in order to extend the trade
ang "Crease the wealth and power of Great Britain by finding out new countries
beyonat‘ons to trade with, as well in the great north-.westel'n continent of America,
the I}d Hudson’s Bay, as in countries still farther distant and.hltherto unknown to
oeean"“lopea.ng, and also to many large and populous islands in that great western
: .
co“{h&t the petitioners, by means of the said expedition, have made several dis-
e of bays, inlets and coasts, before unknown, and have a reasonable prospect
0 pm.;-ng 4 passage to the Southern Ocean by sea, although the discovery may‘not.
Sear -Cted without repeated trials, upon account of the difficulties and dangers of
of pr. '8 different unknown inlets and straits, and sailing thro.ugh,ncw geas, and
1lll'mg men of resolution, capacity and integrity to pursue it effec_,tually. :
adeqy 1% the petitioners find that the reward of £20,000 given by Parliament is not
hﬂvinate to the expense the adventurers must be at to perfect the discovery, they
¢ Tg Already expended above half that sum in their late expedition.
King Cﬁt the petitioners find that upon a former attempt His Majesty’s predeeeis‘or,
the 3o Fles the Second, as a suitable encouragement granted a Royal Charter to

O¥ernoy and Company of Adventurers of BEngland trading to ITudson’s Bay,
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making them a body corpaorate forever, upon their petition setting forth that they
had, at their own proper costs and charges, made an expedition to discover a new
passage into the South Sea, and for finding some trade of furs, mines, and other com-
modities, and gave them the sole property of all the lands they should discover,
together with an exclusive trade to all the countries within Hudson’s Straits not
in possession of any of his subjects, or of any cther Christian power, with the royal-
ties of mines, minerals, gems and royal fish, to enable them to find out the passage,
extend the trade, and to plant the countries they should discover, paying two elks
and two black beavers whenever and as often as His Majesty and his successors
should enter their territories, granting to them the greatest privileges as lords pro-
prietors, saving only their faith and allegiance to the Crown of Great Britain.

The petitioners beg leave to observe that the said Company have not since effec:
tonally or in earnest searched for the said passage, but have rather endeavored to con-
ceal the same and to obstruct the discovery thereof by others; nor huve they made
any new discovery either upon the coast or in the inland countries adjoining to
Hudson’s Bay since the grant of their charter, nor have they taken possession of or
occupied any of the lands granted to them, or extended their trade into the inland
parts of the adjoining continent, nor made any plantations or settlements except four
factories and one small trading house, in all which they have maintained in time 0
peace about one hundred and twenty persons, servants to the Company, nor have
they allowed any other of His Majesty’s subjects to plant, settle, or trade in any 0
the countries adjoining to the Bay, granted to them by their charter, yet have con-
nived at or allowed the French to encroach, settle, and trade within their limits on
the south side of the Bay, to the great detriment and loss of Great Britain.

That the petitioners being desirous to pursue the discovery of the passage to the
Southern Ocean of America by land or by water, will engage not only to prosecuté
the same until it be thoroughly discovered as far as practicable, butalso to settle and
improve the !and in all the countries on that northern continent, by making alliance
with and civilizing the natives, and incorporating with them, and by that means lay
a foundation for their becoming Christians and industrious subjects of His Majesty,
and also extend the British trade into the heart of that northern continent around
the Bay, and into such countries as they may discover beyond it in the Western Oceans
and to use their utmost endeavours to prevent the French encroachments upon the
British rights and trade in that continent.

In order, therefore, to enable the petitioners to prosecute and bring to perfectio?
80 valuable a discovery, and to civilize the natives and settle the lands without loss 0
time, and that the trade and settlement of such extensive countries may not be longe*
delayed or perhaps for ever lost to His Majesty and his successors by the eucroach’
ments of the French.

The petitioners most humbly pray that his Majesty would be graciously plcas?d
to incorporate the petitioners and the other subscribers for finding out the sa
passage, or such of them and such other persons as they shall engage in the sal
undertaking, and their successors for ever, and grant to them the property of all th®
lands they shall discover, settle and plant in a limited time in the northern contine?
of America, adjoining to Hudson’s Bay and Straits, not already occupied a9
settled by the present Company of Adventurers trading to Hudson’s Bay, with the
like privileges and royalties as were granted to the said Company, and that Hi®
Majesty would be pleased to grant unto the petitioners (during the infancy of thei
settlements), an exclusive trade, for such a term of years as may be granted to. dis:
coverers of new arts and trade, to all such countries into which they shall extem
their trade by land or by water, not already granted by Act of Parliament to othe®
companies, reserving to the present Company of Adventurers trading to HudsoB?
Bay all the forts, factories and settlements, they at present occupy and possess, wit
a reasonable district round each of their possessions and factories; or that his Majesty
would be pleased to grant the petitioners such other relief and encouragement s
His Majesty in his great wisdom t¢hould seem meet.
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We have taken the same into consideration, and have been atterded by counsel
boll} in behalf of the petitioners and the Hudson’s Bay Company, who oppose the
Petition as it interferes with their Charter.

... The petitioners insisted on two general things; that the Company’s Charter was
l?t(liler void in its original creation, or became forfeited by the Company's conduct
nder it,

That the petitioners have by their late attempts to discover the North-West
Passage and Navigation in those parts merited the favour petitioned for.

As to the first, the petitioners endeavoured to show, that the grant of the country
and territories included in the Corspany’s Charter was void for the uncertainty of its
extent, being bounded by no limits of mountains, rivers, seas, latitude or longtitude,
and that the grant of the exclusive trade within such limits as there were, was a
monopoly, and void on that account.

With respect to both these, considering how long the Company have enjoyed and
acted under this charter without interruption or encroachment, we cannot think it

Visable for his Majesty to make any express or implied declaration against the
validity of it, till there has been some judgment of a Court of Justice to warrant it;
and the rather because if the Charter is void in either respect, there is nothing to

nder the petitioners from excrcising the same trade which the Company now
Ciries on; and the petitioners’ own grant, if obtained, will itself be liable in a great
€gree to the same objection.
th As to the supposed forfeiture of the Company’s Charter by non-user or abuser,
€ charge upon that head is of several sorts; viz : That they have not discovered
10 sufficiently attempted to discover the North-West Passage into the South Seas
or Western Ocean.
That they have not extended their settlements through the limits of their Charter.
That they have designedly confined their trade to a very narrow compass, and
¢ for that purpose abused the Indians, neglected their own Forts, ill-treated their
OWn servants, and encouraged the French.
Bo B}lt on consideration of all the evidence laid before us, by many affidavits on
v sides (herewith enclosed), we think these charges are either not sufficiently
UPported in point of fact, or in a great measure accounted for from the nature or
feumstances of the case.
R As to the petitioners’ merit, it consists in the late attempts mfzde to discover the
be (¢ PS8age, which, however, as yet unsuccessful in the main point, may probably
l'aOf use hereafter in that discovery, if it should ever be made, or in opening some
© or other, if any should hereafter be found practicable; and have certainly lost
® Petitioners considerable sums of money.
atte ut as the grant proposed is not necessary in ordeg to prosecute sny future
Pl'ol?"p't of the like kind, and the Charter of the Hudson’s Bay Company does not

- |1b1t the petitioners from the use of any of the ports, rivers, or seas included in

ur;:b(}h&rter, or deprive them of the protection of the present settlements there, we
ly submit to your Lordships’ consideration whether it will be proper at present
thfff“ a (,}hm'ter to the petitioners, which must necessarily break in upon that of
intg udsqn s Bay Company, and may occasion groat confusion by the interfering

Test of two companies setting up the same trade against each other in the same

h ay

iﬁ; and under like exclusive Charters. -All which is humbly submitted to your
“hips's consideration.
D. Rypzr,
August 16th, 1748. W. MURRAY.

1—5
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LEGAL OPINIONS ON THE HUDSON’S BAY COMPANY'S CHARTER.

OPINION OF SIR D, RYDER AND SIR W. MURRAY, 1748.

Joint OrinioN of the Attorney and Solicitor-General, Si DupLey RYDER and SIR
Wirriam MURRAY, on a Petition which had been referred to the Privy Council,
praying that the Petitioners might be incorporated, and that the Crown would grant
to them the Property of all the lands they should discover, settle, and plant in
North America, adjoining to Hudson’s Bay, not already occupied and settled by the
Hudson’s Bay Company, with the like Privileges and Royalties as were granted to
that Company, with the Right of exclusive Trade. 1748.

*k * 3k We have taken the same (petition) into consideration, and have been
attended by counsel both on behalf of the petitioners and the Hudson’s Bay Company,
who opposed the petition as it interferes with their Charter. The petitioners insisted
on two general things: that the Company’s Charter was either void in its original
creation, or became forfeited by the Company’s conduct under it; that the petitioners
have, by their late attempts to discover the North-West passage and navigation in
those parts, merited the favour petitioned for.

As to the first, the petitioners endeavoured to show that the grant of the country
and territories included in the Company’s Charter was void for the uncertainty of its
extent, being bounded by no limits of mountains, rivers, seas, latitude or longitude ;
and that the grant of the exclusive trade within such limits as these were, was &
monopoly, and void on that account. With respect to both these, considering how
long the Company have enjoyed and acted under this Charter without interruptior or
encroachment, we cannot think it advisable for his Majesty to make any express O
implied declaration against the validity of it until there has been some judgment ©
a Court of Justice to warrant it; and the rather because, if the Charter is void in
either respeet, the ¢ is nothing to hinder the petitioners from exercising the same
trade which the Company now carries on. And the petitioners’ own grant, i
obtained, will itself he liable in a great degree to the same objection. As to the sup-
posed forfeiture of the Company’s Charter by non-user or abuser, the charge upo?
that head is of severul sorts, viz.,, that they have not discovered, nor sufficiently
attempted to discover, the north-west passage into the South Seas or Western Ocean ;
that they have not extended their settlements through the limits of their Charter;
that they have designedly confined their trade to a very narrow compass, and have
for that purpose abused the Indians, neglected their own forts, ill-treated their owR
servants, and encouraged the French.

But in consideration of all the evidence laid before us by many affidavits on botlt
sides (herewith enclosed), we think these charges are either notsufficiently supporte
in point of fact, or in a great measure accounted for from the nature and circumstances
of the case. As to the petitioners’ merit, it consists in the late attempts made to dis”
cover the same passage, which, however, as yet unsuccessful in the main point, may
probably be of use hereafter in that discovery, if it should ever be made, or in opening
some trade or other if any should hereafter be found practicable, and have certainly
cost the petitioners considerable sums of money. But, as the grant proposed is nob
necessary in order to prosecute any further attempt of the like kind, and the Charter
of the Hudson’s Bay Company does not prohibit the petitioners from the use of any
of the ports, rivers, or seas included in their Charter, or deprive them of the prote®
tion of their present settlements there, we humbly submt to your Lordships’ const”
deration whether it will be proper at present to grant a Charter to the petitioner®
which must necessarily break in upon that of the Hudson’s Bay Company, and may
occasion great confusion by the interfering interests of two Companies setting up th®
same trade against each other in the same parts under the like exclusive Charters

All which is humbly submitted to your Lordships’ consideration.

D. Ryper,
August 10th, 1748. W. Muiray.
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COPY, FURTHER QUERIES AND OPINIONS OF Mr. HOLROYD.

Queries.

. 1 Whether any objection can be made to the grant of the soil contained in the
\Y arter, and whether the grant will include all the country, the waters of which run
to Hudson’s Bay, as ascertained by geographical observations ?

Opinion.

To Lst. I am not aware of any objection that appears to me to be a valid one to
the grant of the soil contained in the Charter. 1 think the grant will include all the
ountries, the waters of which run into Hudson’s Buay, as ascertained by geographical
Observation, that were notat the time of the Charter actually possessed by the subjects
Any foreign prince, and which have not been possessed of any foreign trade previous to
#Ctual or virtual possession thereof being taken under the Charter, or by, or on behalf
Of the Crown of England.

Znd, Whether as proprietors of the soil, the Company may exclude 31l other per-
80ns from residing therein, and dispossess the Canadian traders of the posts already
OCeupied by them and used for the purposes of trade with the native Indians. j

. 3rd. Though the Company may not be entitled to prevent other persons from
Wing the navigation of Hudson’s Bay, or of navigable rivers within their terri-
JOries, are they entitled to prevent all persons from landing upon the shores of the
247, or the banks of the rivers, and in those places where the navigation of a river is
;Hterr}lpted by falls; may the company prevent any person from passing over their
,‘and for the puspose of transporting himself and his merchandise to another point,

Vhere the river may again become navigable.

- To 2nd and 3rd. I think that as proprietors of the soil of the Company may not
“Xclude all other persons from residing thereon, and dispossess the Canadian traders
Trids € posts occupied by them, and used for the purposes of trade with the native
in t‘ha“S, notwithstanding the grant of a sale trade and the consideration mentioned
fop ¢ Charter for the same, and though such a grant for such consideration may
eub‘?‘*l’ly have been thought good, yet, I am inclined to think that all the King’s
Jects have a right there, and that the grant of an exclusive trade is in that respect
o, See Skin., 334, 361. It appears to me, too, that the grantof the territory must
tl? taken subjéet to the rights of the King’s subjects to go into that country to trade
ere, and to their rights of passing and repassing through the country for that pur-
5, and doing what is necessary for the enjoyment of their rights of trade in like

h Anner as they would be enti tled to it if the soil had remained the King’s, and the grant
the N0t been made. Though these may be regulated in a reasonable manner by
Sub; Ing or his grantees of the territory and soil, yet I am inclined to think the King’s
of &e‘}ts cannot by law be deprived of their rights of trading there, and incidentally
the OIng what is necessary and reasonable for that purpose. I am inclined to think
refore thut the King’s subjects have, as necessarily to their right of trale, a right

X i;ltﬂs and cross along the navigable rivers, and in those places were the navigation
Pur errupted by falls, to pass over the the Company’s land in a proper course for the
I'ivell).ose of transporting themselves and their merchandise to another point where the
Yight, May again become navigable. I think therefore that the Company have no
banc 0 prevent the Canadian traders from doing these things, or from landing on the

8 of the bays or the shores of the rivers.
the é‘th- Whether the Company by virtue of their right of property may prevent
Othey naqu traders from passing through their territories to arrive at Athabaska, or
“enjoy :(?untmes not included in the Charter, or will the use Wh](‘h’ these traders have

ther fornearly forty years of travelling through the Company’s territories entitle
trag }0 Its continuance. You will observe that it is impossible for the Canadian

OIS to traverse the company’s territories without cutting wood or using the water

e
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found in the course of their journey and pitching their tents upon the Company’s
lands, and on this head you will further please to say whether there are rights which
the Canadian traders can acquire by any, and what length of possession ?

To 4th.—I think that the Company have not any right by law to prevent this-
In the infancy of a country, all these things may be necessary to be done in order to
exercise the right of trade, and #o long as they are necessary, and with-
out which the country cannot be traversed for the purposes of trade, so long a$
the right to do these things are, as it seems to me, upon the principles of reason and
law and from necessity increased to the right of trade, without which it cannot exist-
I am inclined to think, therefore, that until these conveniences are otherwise provided, -
can be otherwise had, traders may, in traversing the Company’s territories, provide
themselves in a reasonable manner with whatis necessary for fire, water and tempor-
porary habitation, though this be done upon and from lands granted to or appropri-
ated to other purposes. Twenty years exclusive enjoyment will give, I think, a right
of possession, from which the party cannot be removed by ejectment or otherwise
than by a real action, and 60 years like enjoyment of any lands or tenements wil
give, I think, a complete title against the Company. No action will, however, lie in
the courts of law in England to recover lands or tenements abroad, or for trespass$
committed upon them. See 4 Term, Rep. 503.

5. Supposing the Company entitled to dispossess the Canadian traders and to
maintain an exclusive right to trade within their territories, what steps do you advise
as the best to be purchased for making the right effectual ?

To 5th. Supposing the Company were so entitled, this is a query embracing
considerations of prudence, policy and discretion, and which must depend, in every
instance, upon the circumstances attending it and connected with it, which I, there-
fore, cannot take upon me to answer farther than that an application may be
advisable to the King’s Ministers upon the subject, or to the King in Council 1*
whom the original jurisdiction as to the boundaries of our Provinces in America 18
said to be rested. See 1, Vez 4, 44.

6. Does it appear to you that the civil and criminal jurisdiction granted to the
Company, is valid ?

To 6th. It appears to me that the civil and criminal jurisdiction granted to the
Company is valid, but 1 am not so clear in this as to advise it being carried int®
execution in any case of life or limb, without the express authority of the Crown 12
the particular instance or more explicit powers by Charter.

7. 1f valid, how is it to be exercised ? May the Company erect Courts of Justic®
or authorize any person or persons to administer the laws of England as they migh
be administered in England ?

To 7th. I think it can only be exercised by the Governor and his Council. The
Company cannot, I think, erect Courts of Justice or authorize any person or person®
to administer the laws of England as they might be administered in England.

8. May the Company-appoint a Sheriff to execute the judgment of their Court
and to do the duty of a Sheriff as performed in England ?

To 8th. I incline to think that the Governor and his Council, who have the
power of judicature, may as incident to that power, appoint such an officer, who, 1%
similar cases is, I believe, usually called the Provost Mavshall. See 4, Meod., 222.

9. May such Sheriff, in case of resistance to his authority, call out the pop¥
lation to his assistance, and may the Company put arms in the hands of thei
servants and those who live under them, as well as for their defence against attac
as to assist in enforcing the judgments of their Courts ?

To 9th. I incline to think that all this may lawfully be done.

10. Supposing the Company to hold Courts of Justice, who will be subject ¥
their jurisdiction, will it be only their own servants and persons residing wit
their ferritories by their permission, or will these words of the Charter, viz.: tho?
that live under them—include Canadian traders who have established themseélve®
intrusively on the lands of the Company, and who dispute their rights ?
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.. To 10th. T think that all those persons including the Canalian traders will be
Subject to the jurisdiction of the Governor in Council. ~
11. Sapposing these traders were to resist the Sheriff in the execution of a
Marrant and death should ensue, would the servants of the Company or others acting
0 support of the warrant be responsible for the consequences,and in like manner
Would the servants of the Company be responsible for the consequences of a forcible
resl%‘»ance against an attempt of the Canadian traders to trespass on the Company’s
erritories,
- To 11th. I am inclined to think that the servants of the Company or others acting
M support of the warrant, supposing it to be made out in proper form, would be
‘eqllally protected from the consequences of the execution of the warrant with persons
\.eXOCllting on similar civil or e¢riminal warrant in England. The servants of the
il;’mpﬁny may resist with force, not directly tending to the loss of life er limb, any
egal attempt of the Canadian traders to trespass upon the Company’s property,
»0;1';,& man’s house, which is his castle, he may defend, even with the direct destruction
£ ife if he cannot otherwise defend his possession of it, but not to that extent with
espect to lands or other property, as to which he must appeal to the Jaws in pre-
Yefice to taking away life for its protection.
of tbu' Supposing that in the course of such resistance or trespass on the part
e ¢ Canadian traders, any of them should be guilty of crime or misdemeanor,
S uld the Company be justified in terms of a clause in their Charter above cited, in
r?nsmltting the party or parties to England, and could the case there be brought to
noﬁa S0 as to subject the offenders to the punishment preseribed by law for the same
€nee ip England.
En ITO 1_2¢.h. I think the Company would not be justified in .sending the parties to
iiaé and in this case, unless in cases where a party is authorized .by an Act of Par-
ang ent to be seized and sent to England for trial. ~The cause of seizure of the persons
Sending them to England in the Charter is, I think, invalid.
Gy 13. Seeing the territories within which eriminal jurisdiction isgiven by the 43rd
v L c. 138, to the Courts of Lower and Upper Canada, are “the Im.han Terri-
thiges Or parts of America not within the ljmibs of either the said Pn:owpces,” can
By ot be stated 1o give to these Courts jurisdiction within the territories of the
son’s Bay Company ?
QUr?SO.liﬂ_th.. I am inclined to think that this Act does not extend to give to these
uds Jurisdiction over the territories belonging to rnd in the possession of the
thoseobn 8 Ba_y Company. It extends, I think, only to the Indian Territories, not to
1 elonging to England or held of its Crown. :
W 4. If the Company were to erect Courts for the punishment of crimes, or if they
Sivey e Send home offenders to England to be tried, would the (irim'ma,l jurisdiction -
Posip 0 the Courts of Lower and Upper Canada by the 43rd Geo. 3vd, ¢. 138 (sup-
g1t to extend to their territories) be thereby supeseded ?
t° l4th, Supposing the criminal jurisdiction given by Act of Parliament to the
v Os of Upper and Lower Canada, to extend to these territories of the Hudson’s
Bay COmpany' I think that it would not be superseded by any Act that the Hudson’s
lé’ml{mny might do. : :
Ny s hore_are partners of the North-West Company resident in London, who
Of trgg.. | Sending persons from Canadainto the Company’s territory, for the purpose
Atioy, o.f Oex it appear to you that the Company can bring and rpamtam a special
'Gompan dam_ages on the case in England against sach partners of the North-West
% lysl'emdent in London ? Sy 5 ;
Ay op th th. I think that no such action is maintainable against them in England for
1 v?r%ts above alluded to in the case. :
Tragep, hrat would be the cffect in such an action if it could be established .tl.xat the
™ the tle Mployed by the North-West Company, not content with a fair participation
gl e, are in the practice of maltreating the native Indians to deter them from
%‘ihﬁi'd‘th the Hwdson's Bay Company, and likewise of using vaole'ncc’ and threats
ldate theservants of the Hudson’s Bay Company from prosecuting;their trade 2.

'00\.11‘
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To 16th. If the action was maintainable against the above partners, these cir”
«cums!ances would, I think, increase the damages.

17. Nothing is said in the Charter in regard to the amount of the capital of the
Company, or the manner of raising it. But in the year 1700 the original stock of
the Company subscribed at the date of its Charter, was trebled out of the profits by
adding the amount of the latter to the former, without dividing them. In the year
1720 it was again wrebled, and a further subscription was opened, but it does not ap-
pear that subscriptions were received from any persons excepting proprietors 0%
stock, who were allowed to subscribe in proportion to their stock.

It is now proposed to raise a further capital, for which purpose two modes have:
been suggested :—

Firstly : To offer to each proprietor who may be inclined to subscribe permis:
sion so to do in a given proportion to his existing stock, subject to the condition ©
his declaring his acceptance of this offer within alimited time, and in case of hi$
failure or refusal to accept such offer, then his share of the new stock to be otfere
to the otherstockholders, and in case of their failure or refusal to accept it, then such
sharve of the new stock to be offered to public sale to the highest bidder.

Secondly : It has been proposed to make a call on the present stockholders, pr
rata of their stock, with a declaration that, if they do not satisfy the call, their sto¢
‘will be forfeited. v

You are requested to say whether either mode is within the powers given to the
Company by their Charter?

The first of these modes is, I think, within the powers given to the Company by
their Charter, but not the 2nd.

(Signed), G. S. HoLroYD,
Weymouth, 1st October, 1812,

COPY, QUERIES AND OPINIONS OF MR. CRUISE.

1. Does the right of the Company to the property of the soil appear to be ope”

to any material objection ? ;
Some very difficult points arise in this case, which have not beeu discussed s
modern times, Ist, as to the validity of the exclusive right of trading and fishingr
granted by the Charter. 1In the case of the East India Company v. Sandys, whi¢
arose in 32, Charles II, veported by Skinner 132, and Shower v 2, 366, but more fally’
in the State trials v. 7, 494, where the East India Company brought an action on
case against Mr. Sandys, for invading their rights under several Charters to the 50 ¢
and exclusive trade to the East Indies. It was held by the Court of K. B., after gré?
consideration, that the East India Company had an exclusive right, by their Chﬁl't,el;
to the trade of the East Indies, and judgment was given for them. Lord (;hi,,fjustl"’
Jeftries gave his opinion at great length, and stated that, though by the law of Eng
land monopolies were pvohi%ited, yet societies to trade such as the pets to cert“ﬁ
Elaces was exclusive of others, were no monopolies, but were allowed to be erect
ere, and were strengthened by usage and practice in all times. of
The period when this judgment was given and the characters and principle® .
the judges who gave it, are circumstances which do not add to its authority. Bub
the case of Nightingalo v. Bridges, reported by Shower, v. 1, 135, which arose in s
William and Mary, a time when the prerogative had suffered a considerable dim1?
tion, and Lord Holt was Chief Justice, the Court of K. B. did not deny the Vﬂl‘dll;{
of the judgment in the case of the East 1ndia Company v. Sandys, though they hen,
that a clause in the Charter of the Royal African Company, by which certain reglodg
in Africa were granted to them for 1,000 years, prohibiting other persons to td
within their limits, under pain of imprisonment and forfeiture of their ships "nﬁ
goods, and giving power to enter into and search and seize their ships and

o
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Was void, because the King could not, by letters patent, create a forfeiture of or any
Way by his own act confiscate a subject’s property. Although the decision in the case
of the East India Company v. Sandys does not appear to have ever been directly
Contradicted, yet I apprehend that the doctrine then established is not now considered
3 law. TLord C. B. Comyns appears to have doubted it, Digest Tit. Trade, D 1, and
1t is said in Bacon’s Ab. Tit. Merchant, that nothing can exclude the subject from

e but an Act of Parliament.

As to the exclusive right of fishing, it has been long settled (vide Warren v.
LIa‘tthews_. 6 Mod. Rep. 73) that the King’s grant of an execlusive fishery in the sea
O in rivers where the tide flows and ebbs, only extends to royal fish, namely, whale
ggh Sturgeon, and does not exclude any British subject from taking all other kinds of

There is, however, a very important differencs between the Charters upon which
the case of the East India Company v. Sandys arose, and the Charter of the Hudson’s
28y Company. In the former, only an exclusive right to trade was given, whereas,
10 the latter, the Company are made proprietors of the soil, to hold to them and their
Successors forever, of the Crown in fee and common socage. This places the Governor
:&%gompan yin avery different situation from that in which the Kast India Company
th I am, therefore, of opinion, 1st. That no objection can be made to the grant of

© 80il contained in the Charter; and that as proprietors of the soil they may
®Xclude a) persons from entering their territories and trading therein. The right of
8hing in the rivers where the tide does not flow, also belongs to the Company, as
Proprietors of the banks, and they may in that character prevent those who fish in
S Bﬁl or in the mouths of the rivers from landing their fish. Ipswich ». Brown,
bl 14,

i 2. Will that right be held to include all the country, the waters of which run

o Hudson’s Bay ?
traq he description of the lands granted is, by reference to the grant of an exclusive
¢, where the words are “All those seas, straits, bays, rivers, lakes, crecks,
e s, in whatsoever latitude they shall ve, within the entrance of the straits
Mmonly called Hudson’s Straits, together with all the lands and territories upon
:rg:?;‘_':itl‘ies, coasts, and confines of the seas, bays, lakes, rivers, crecks and sounds

N l .77
menThe objection to this desciption is that it is too general, there being no boundaries

'tloned, But I apprehend that as the Charter is granted by the King’s especial
of tie’ Certain knowledge and mere motion, it would be construed liberally, and in favor
of € grantecs vide Bacon’s Al., vol. 5, 603, 8vo. edition,and that therefore the opinion
Wat, © geographers would be adopted, namely, that all the countries lying upon the
Willef,s Which run into Hudson’s Bay are included within the Charter for therein it

¢ Ineffectual. :
sub; A‘I‘e the Company as proprietors of the soil entitled to prevent the British
'i?if: fl}om building and occupying house, cutting wood and doing other acts of
'ty |
QXelgitée 1Hudson’s Bay Company as propietors of the soil are clearly entitlec.l t(f,‘
thejy lan?jl persons as well British subjects as foreigners from occupying any part o
Piedt ,A“e they entitled to dispossess the Canadian traders of the posts already occu-
Tl)l them intrusively without legal title ?
.18y may certainly dispossess the Canadian traders by legal process of the posts
Pled by them, and may pull down any buildings erected by them.
Tighty fn this case, what are the legal steps necessary for carrying into effect the
uo the Company, vide answer to Query 9. : : N
of the Pposmg that those clauses of the Charter by whl.ch the exclu sive navigation
the gy, udson’s Bay, and the exclusive trade of the adjacent country, is granted to
Mpany, should be found of no avail, how far are other British subjects entitled

oceu
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to make use of the internal navigation of rivers and creeks which run through the
Company’s Territories ?

Supposing the grant of an exclusive trade to be void, as a monopoly, still the
Company, as proprietors of the soil, may exclude all persons from navigating the
inland rivers and creeks within their limits.

7. On the other hand, how far have the Company a right, as proprietors of the
land, to prevent that trespass which must be committed on their property by other
traders, in using the navigation of these rivers where it is interrupted by falls and
where it is necessary to carry the goods, etc., by land. ’

The Company, as proprietors of the soil, have a right to protect and preserve
their property, and to use all lawful means for that purpose,

8. Supposing a forcible atlempt on the part of the Canadian traders to trespass
where they have no right to go or to maintain their intrusive and illegal professions,
would the servants of the Hudson’s Bay Company be legally responsible for the
consequence of asserting by force the rights of the Company ?

If the Canadian traders should be guilty of any violence, the proper remedy
will be by action or indictment.

9. Is the civil and criminal jurisdiction granted to the Company valid, and, if
valid, to what extent will the Governors and Council appointed by the Company be
authorized to punish offences against the law, and will their power be limited to the
'servants of the Company only, or will it extend to settlers holding lands by grant
from the Company. or to any other description of people residing in the Territory ?

The civil and eriminal jurisdiction granted by the Charter may b2 exercised by
the Company by authorizing their Governor and Council to hold a Court of Justice,
in which the English law may be administered, and by the appointment of a Sheriff
to execute the judgments of such Court, the individuals subject to the jurisdiction of
this Court, will be according to the words of the Charter : “ All persons belonging
to the said Governor and Company, or that shall live under them,” so that as to Cana-
dians entering the Territories of the Company, and violating their property, the pro-
secution must be either in the Courts of Upper or Lower Canada, or in the Courts of
Westminster, and I think that a special action on the case would lie, and might be
brought by the (ompany in the Courts of Upper Canada. As tothe Courts of
Lower Canada, they proceed according to the French law, and, therefore, I cannot
point out the mode 1n which redress may be obtained in them. If any of the per-
sons who are partners in the North-West Company are resident in England, and it
could be proved that the traders violating the territories and properties of the Hud-
son’s Bay Company acted by the authority and direction of the Hudson’s Bay Com-
pany, may bring a special action on the case in Westminster against them in the
same manner as the Hast India Company brought an action of that kind against Mr.
Sandys.

(Signed) WILLIAM CRUISE.
LincoLxs INN, 22nd February, 1812,

COPY QUERIES AND FURTHER OPINIONS OF MR. WM. CRUISE.

I. You are of opinion that the Hudson’s Bay Company, as proprietors of the soily
are clearly entitled to exclude all persons from oceupying any part of their lands
and that they may certainly dispossess the Canadian traders by legal process of the
posts occupied by them.

Now, under this head the Hudson’s Bay Company wish to be informed.

1. What is the legal process by which this may be effected ? Is it to be done by
holding a Courtof Justice, and by the appointment of a Sheriff to execute the judg;
ments of such Court, which it is stated they may do in your answer to Query 9tB
But it is also stated that the individuals subject to the jurisdiction of such court, will
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be « ) persons belonging t» the said Governor and Company, or that shall live under
them.” Will these last words apply to Canadian traders who have established themselves
Upon the territory, but who reside there in opposition to the Company and dispute
their rights altogether,
I think the words of the charter “or who shall live under them,” must be
“COnstrucd to extend to Canadian traders, or any other persons residing within the
“ITitories of the Company, or even passing through. For otherwise the words of
@ charter would be nugatory. Canadian traders might enter the territories of the
tompany, commit depredations on their property and disturb the peace of the coun-
¥, without being amenable to their laws, this would be absurd.
2. The Hudson’s Bay Company are further desirous of knowing what is the
“Xtent of the civil and criminal jurisdiction which may be exercised by a Court of
Ustice, established under their authority. Will it be warranted in trying all sorts
elonies and inflicting capital punishments, or to what offences will their power
€xtend ¢
J 1t is admitted by all legal writers that the Crown has a right to erect Courts of
TU8tice ; but that such Courts must proceed according to the rules of the Common
haiw' In this case the Crown has already authorized the Hudson’s Bay Company to
»aodd a Court of Justice, with power to judge in all causes, whether civil or criminal,
8:1 therefore the Governor and his Conncil, residing in America, may try felonies
Inflict capital punishments. This appears clearly from the clause in the charter,
08¢ 184: That in case any crime is committed where there is no Governor and
ouncil, the Chief Factor of that place shall transmit the party to where there shall
© & Governor and Council, where justice may be executed.
will 3. Supposing your opinion to be that the words “ or that shall live under them
w apply to the Canadian traders; and supposing the Sheriff to proceed under a
orrant from a Court of Justice, to be held by the authority of the Governor and
th;‘;’c'l, o dispossess any of the Canadians from their intrusive possessions, and
& the intruders shall resist; will the Sheriff be justified in using force; and in case
ath Should ensue, will the Sheriff or any other party concerned be liable to indict-
it in the Courts of Upper or Lower Canada, under the 43 Geo. IIL, ¢. 1382
Wou]ﬁ Sheriff duly appointed by a Governor and Council residing at Hudson’s Bay,
Such have.the same power ard authority as a Sheriff of an English County; and
Can ;Shemﬂ‘ would not be liable to an indicument in the Courts of Upper or Lower
iutea & The introductory clause of the Statute 43 Geo. III, ¢. 138, shews that the
filion of the Legislature was only 1o give a power of acting where a crime was
Cognizable by any jurisdiction whatever; by which means great offences went
Unished, and certainly did not affect the power of erecting a Court of Justice given
Yo Hudson’s Bay Company. Now, if a Courtof Justice be established in Hudson’s
(Aa.-@y’ the jurisdiction given by the above Act to the Courts of Upper and Lower
ada Will become unnecessary.
‘al'me‘l' Will the Company be warranted in establishing and maintaining a body of
ang men to defend their exclusive right to the soil and to act as a police guard
armegPPOPt the Sheriff whom they appoint in the discharge of his duty; and if such
; 0dy may be established, may the Company direct it to be subject to and
89verned by the British articles of war.
The Sho Dot think the Company would be warranted in establishing an armed force.
Lentjo Criff, if resisted, may call out the posse_comitatus, which comprises all the
1 ye ;rfen, yeomen, laborers, servants, apprentices, and all others above the age of
Jndgy, 'S, within the county, who will be obliged to assist him in enforcing the
€nts of the Court.
ing ¢ Will the Company be entitled to prevent the Canadian traders from continu-
territol,l.se the roads or tracts which they have traversed through the Company’s
ior 1eS to arive at Athabaska or the country west of the great chain of mountains,
vell; ound the Company’s territory, or will the use which they have enjoyed of
ime '8 through the Company’s territories, or such use for any and what length

of
: » entitle them to its continuance? You will observe that it is impossible for
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the Canadian traders to traverse the Company’s territories without catting wood for
firewood, using the water found in the course of their journey, and pitching their
tents upon the Company’s territory, and you will farther say whether these are
rights which the Canadian traders can acquire by any and what length of possession 2’

If a highway were made through the Province, all British subjects would have a
right to travel on 1t; but a track made by the Canadians is not a highway, and no-
prescriptive right to traverse the territories of the Company, or to cat wood or pitch
tents, can exist in this case, because such a prescriptive must be founded on immemorial
usage.

g6. There are individuals of the North-West Company who reside in Upper
Canada, and also in the City of London. The Hudson’s Bay Company would not
incline to proceed agusinst them by action on the case in Upper Canada from the
influence of the Canadian traders there, and fiom the effect which that influence will
have upon a Provincial jury, if not upon the judge. But they would wish to bring a
special action on the case against the partners of the North-West Company who
reside in London, and they will be much obliged to you for any suggestions which
may enable them by its consequences to prevent the Canadian traders from continu-
ing teo intrude upon their territories. They will have no difficulty, they believe, im:
ﬁroving that their territories are violated by the authority and direction of the

orth-West Compauy.

I can add nothing to what I have said on my former opinions on this point. Since
the case of the Fast India Company vs. Sandys I have not been able to find any other
of the same nature. I should, as to this point, recommend the opinion of a special
pleader should be taken.

IL.—There is another point which is connected with the former, and that is the
pecuniary means of enabling the company to avail themselves of all the rights:
conferred upon them by their charter.

There is no restraint or limit imposed by the charter with respect to the amount
of the capital stock of the company, or the manner of raising it. In the year 1700
the original stock of the company, subscribed at the date of its charter, was trebled
out of the profits, by adding the amount of the latter to the former, without dividing
them. Iuthe year 1720, it was again trebled and a further subscription was opened,
but it does not appear that the subscriptions were received from any persons except-
ing propiietors of stock, who were allowed to subscribe in proportion to their stock-

In the view of raising a further capital, two modes have been suggested.

First.—To offer to each proprietor, who may be inclined so to do, permission 0
subscribe in a given proportion to his existing share of stock, subject to the condition
of his declarin . his acceptance of this offer within a limited time; and in case of hi®
failure or refusal to accept such offer, then his share of the new stock to be offered
to the other stockholders, and in case of their failure or refusal to accept it, then sueh
share of the new stock to be offered to public sale to the highest bidder. :

Sccondly —To make a call on the present stockholders pro rata of their stoci
with the declaration that if they do not satisfy the call, their stock will be forfeited

You are requested to say whether either mode is within the powers given to the
company by their charter ?

The charter is silent as to the quantam of capital stock which the company may
create, or the mode of raising it, and therefore I see no objection to the company
calling on the proprietors for an additional sum, and, in case of refusal, to offer new
shares to public sale. But I do not see how the company can forfeit the stock of the
Fresent proprietors, though I understand that the York Buildings Company have
ately acted on that principle, and have forfeited the shaves of those proprietors whe
refused to advance an additional sum of money. This shouald be enquired into.

IIL.—There isa third point arising out of an Act of Parliament which appears {&
have been passed in the reign of William and Mary, of which a copy is herewith la!
before you. This Act confirmed the charter of the Hudson’s Bay Company and the
rights and privileges thereby granted, but its endurance was limited to seven year®s
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and you are requested to say whether this Act can be stated to have now any, and-
What effect with reference to the Hudson’s Bay Company and their charter.

The Act is clearly expired, and can now have no effect. If a renewal of it could
be. obtained, it would be extremely advantageous to the company, as they might then-
Se1ze all the property of the North-West Company found within their territories, -
inder the clause in page 181 of the charter. *

(Signed) WILLIAM CRUISE,

Lincouns InN, 18th March, 1812,

COPY QUERIES AND OPINION OQF MR. SCARLETT.

QUERIES.

1. Whether any objection can be made to the grant of the soil contained in the-
Charter, and whether the grant will include all the country, the waters of which run
nto Hudson’s Bay, as ascertained by geographical observation.

2. Whether, as proprietors of the soil, the company may exclude all other
Persons from residing thereon, and dispossess the Canadian traders of the posts al--
Yeady occupied by them and used for the purposes of trade with the native Indians.-

3. Though the company may not be entitled to prevent other persons from using
the havigation of Hudson’s Bay, or of navigable rivers within their territories, are-

€y entitled to prevent all persons from landing upon the shores of the bay of the
bks of the rivers; and in those places where the navigation of a river is inter-

Tupted by falls, may the company prevent any person from passing over the land for
© purpose of transporting himself and his merchandize to any other pcint where
© Iiver may again become navigable.

o 4. Whether the company, by virtue of their right of property, may prevent the
Abadian traders from passing through their territories to arrive at Athabaska or

4 €I countries not included in the charter, or will the use which these traders have

LJoyed for nearly 40 years of travelling through the company’s territories, entitle

I £0 its continuance. You will observe that it is impossible for the Canadian
ers to traverse the company’s territories without cutting wood for firewood, using:

© Water found in the course of their journey, and pitching their tents upon the coni-

Pany’y lands; and on this head you will further please to ay whether these are
8418 which the Canadian traders can acquire by any and what length of posession.

mg; - Suppesing the company entitled to dispossess the Canadian traders and to-

a’;!‘lnt,mn an exclusive right to trade within the territories, what steps do you advise
the best to be pursued for making this right effectual.

oy Does it appear to you that the civil and criminal jurisdiction granted to the

Pany is valid.

b aut'hjf~va“d’ how is it to be exercised. ~May the company erect courts of justice,
inie Orize any person to administer the laws of England as they might be ud—
Ustered in Hngland.

and 4 \'ay the company appoint a sheriff to execute the judgments of their courts,.

" dodo'the duty of asheriff as performed in England. A

to b | May such sheriff, in ease of resistance to his authority, call out the population

thogg !::smta.mce, and may the company put arms in the hands of tEexr uirvant..s taqd,

0oy Otll:vq under them, as well for their defence against attack, as to assist in

T gs e judgments of their courts. i il i o e

Juriggi ! upposing the company to hold courts of justice, who will be subject to their

te rik‘)‘:ylon? Will it be only their own servants an.d persons residing within their

Chaps 1'¢8 by their permission and direct authority, or will these words of the

®r, Viz., “those that live under them,” include the Canadian traders who have-
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established themselves intrusively on the lands of the company, and who dispute
their rights. . :

11. Supposing these traders to resist the Sheriff in the execution of his warrant,
and death should ensue, would the servants of the company or others acting in sup-
port of the warrant, be responsible for the consequences, and, in like manner, would
the servants of the company be respounsible for the consequences of a forcible resis-
tence against an attempt of the Canadian traders to trespass on the company’s
territory.

12. Supposing that in the course of such resistance or trespass on the part of the
Canadian traders, any of them should be guilty of crime or misdemeanor, would the
company be justified, in terms of a clause in their charter above cited, in transmitt-
ing the party or parties to England, and could the case be there brought to trial so
as to subject the offenders to the punishment prescribed by law for the same offence
in England.

13. Seeing the territories within which criminal jurisdiction is given by the
43 Geo. 1L, c. 138, to the courts of Lower and Upper Canada are the Indian terri-
tories, or parts of America not within the limits of either the said Provinces,” can
this Act be stated to give to these courts jurisdiction within the territories of the
Hudson’s Bay Company.

14. If the company were to erect courts for the punishment of crimes, or if
they were to send home offenders to England to be tried, would the criminal juris-

“diction given to the Courts of Lower and Upper Canada by the 43 Geo. III, c. 138,
(supposing it to extend to their territories) be thereby superseded.

15. There are partners of the North-West Company resident in London who
concur in sending persons from Canada into the company’s territory for the purpose
of trade. Does it appear to you that the company can bring and maintain a special

- action of damages on the case in England against such partners of the North-West
Company resident in London.

16. What would be the effect in such an action, if it could be established that the
traders employed by the North-West Company, not content with a fair participation
in the trade, are in the practice of maltreating the native Indians, todeter them from
dealing with the Hudson’s Bay Company, and likewise of using violence and threats
to iéltimidate the servants of the Hudson’s Bay Company from prosecuting their
trades. s

17. Nothing is said in the charter in regard to the amount of' the capital of the
compuny or the manner of raising it. But in the year 1700 the original stock of the
company subscribed at the date of its charter was trebled out of the profits, by adding
the amount of the latter to the former without dividing them. In the year 1720, it
was again trebled and a further subscription was opened, but it does not appear that
subscriptions were received from any persons excepting proprietors of stock who
were allowed to subscribe in proportion to their stock.

It 1s now proposed to raise a further capital, for which two modes have beent

- suggested :— ]

Lirst. To offer each proprietor who may be inclined to subscribe permission 80
to do in a given proportion to his existing stock, subject to the condition of his
declaring his acceptance of this offer within a limited time, and in case of his failure
or refusal to accept such offer, then his share of the new stock to be offored to the other
stoclkholders, and in case of their failure or refusa! to accept, them such share of the
new stock to be offered to public sale to the highest bidder. ‘

Secondly. It has been proposed to make a call on the present stockholders pro

-rata of their stock, with a declaration that if they did not satisfy the call their s
would be forfeited.

You are requested to say whether either mode is within the power given to the

-company by their charter.
OPINION.

1. It appears to me that no other objection can be made to the grant of the 80.““
to the extent stated in the charter, except that His Majesty could mot make a valid
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8rant of territory occupied by any other nation, though not Christian. I apprehend the-
grant is good of all such part of the territory in question as was really unoccupied,
and of which a sort of possesion had been taken for His Majesty by the first English
dventurers. I believe that the title of all the owners of lands in the British
Plantations is desired, this grant similar to the present made either to inhabitants or
to a company.
. 2. As I do not find, from the case, that the company have established any regu-
lations to govern the possession or title of lands within their territories, I know not
OW otherwise to answer this query than by reference to the law of this country ; and
am of opinion that they could not at this time receive any aid from the law of this
Country (o dispossess those whose occupation has continued above 20 years without
any disturbance from the company, their acquiescence in so long an adverse
Possession would afford a sufficient presumption 6f an actual grant from them of the
Portions of territory so occupied, together with all the necessary means of occupation
and access which have been hitherto enjoyed. :
e 3. Generally speaking, I apprehend the company have by their charter, and
CIr territorial rights under it, a legal authority to restrain persons from the Acts
Stated in this query. But this anthority, I think, must be qualified in particular
stances by the sort of usage referred to in the answer to the preceding question.
& 4 and 5. I am of opinion that the usage of the right of passage for the space of”
; years, with the knowledge of the Company, and without interruption by them, will
Stablish- the right for the King’s subjects in Canada to use the passage in the same
:“?npel‘ and for the same purposes as hitherto. I should here observe that in this.
1§)lmon I sapport the question upon this right to arise before some tribunal in Eng-
ud, though [ am not aware how this is possible, except by a feigned issue to try it.
6,7, 8, 9 and 10. It appears to me that the civil and commercial jurisdiction
8ranted to the company is valid, except in such instances where the powers seem to
. More extensive than the King could by his prerogative exercise himself, or grant
co; subject, some of them will be noticed. And T am rather inclined to think the
o P_any have authority, by the terms of their charter, to enact laws not only for the
ict?mmem of their own body, but of such persons as are resident within their juris-
the lon’ supposing those laws and regulations to be merely local and consistent with
e ainS of this country. I observe that, by a clause in the charter (page 15 of the
et(};)y eft herewith) the company have authority to appoint Governors of forts, factories,
and other officers, and that the Governors so appointed. and their Council, have
it AWLtrh_m the limits of hi§ own juri.sdjction, Whic_h the company of course must assign,
her.(;'r to judge all causes, civil or criminal, according to the law of England. I appre-
", t'hcr‘cfore, that the said company have no right to appoint judges is nomine, for
IS Incidental to the Soverign dominion, which the King expressly reserves in the
‘ter, and which Iconcur he cannot part with by law, yet when they have appointed
q n?i‘lfc_amor of a fort that the charter invests that Governor with a judicial power to
suc, UIster the law of England ; and I think the company may by the charter appoint
his a”‘ﬁ}:qrs subordinate to the Governor, as may assert him in the executive part of
angy Ministration. The power of the officer corresponding to the Sheriff, would be
of thegulL.Is to the power of that officer in Eagland, and)l apprehend that the subjects
mrl‘updantablou would be bound by the same rules of civil obedience as prevail in
S t d to support the officers of justice in the execution of legal process or julgments.
it ’a ugh it appears to me that those p wers are granted by the charter, and that
hithei “Ompetent to the Crown to grant therein this form; yet, if-they have not
Not ¢ ir?k ¢en exercised, if this part of the charter has not been acted upon; I should
In the o 1t expedient at this time, after the various changes which have taken place
Chy, es“Cllmstances of the colony, and in. the opinions of men since the time of
laty g - L, to put these powers into activity without some sanction from the Legis-
Pesiste'd he.lllrisdiction which would have beep _submitted tq a‘c'the first will now be
San, 0 and the whole machinery for the administration of justice must at the pre-
ta‘qmsi% © 50 much more complicated and extensive than it would have been thought
to make it at the date of the charter or the commencement of the adventuars,
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that it is likely to encounter more difficulty in its operation, and may possibly fail of
its intended effect.

11. The particular case must occur before any answer can begiven. There may
be circumstances where, those ‘acting under the orders of the Sheriff, in England,
might be responsible in case of death. Generally speaking, however, the parties
acting in the case supposed in this query strictly within the limits of a lawful autho
rity from the Sheriff, would not be responsible for the death of a person resisting that

_-authority. The present state of trade, as appears from this case, seems likely to give
rise to disputes. The Judge, the Sherift and his posse comitatus will in a great

~measure be the parties to in the cause, and the resisting intrnders arve likely to give
very early occasion for investigating whether the legal authority of the new funec-
tionaries and their subjects has been strictly pursued with all due form. The
probability of some error, where there has been no previous habit of observing any
forms and of a disposition to take advantage of error wherever it can be found, leads
me to apprehend that the Sheriff and those acting under his warrant might incur

- considerable risk in the event supposed.

12. T am of opinion that the company would not be justified in sending the sup-

II)'osed offender to England, and that he could not be then tried by any known law.

he clause alluded to in this query seems to me not be justified by the mere prerogative

- of the King, and I should think it very unsafe to act upon it without the sanction 0
the Legislature.

13. T am inclined to think that this Act does not give the jurisdiction here sup-
posed.

s 14. 1 think not; the company having now no courts, the jurisdiction given by

the Legislature, which might be necessary by reason of the Company’s omission; .

~cannot be affected by any subsequent exercise of their powers under the charter.
15 and 16. The particular case must be stated before these queries can
~answered. The partners of the North-West Company resident here may be answerable
in an action upon the case for any infringement of the charter authorized by them
~individually and which has not powerinto a right by usage. The maliciously deterr:
ing the Indians from having prejudice of the company would be actionable an
brought home to the parties in evidence.

17. It appears to me that the first mode above suggested of raising a further
«capital is quite unexceptionable. The present members of the compauy may
undoubtedly increase the capital by a voluntary subscription amongst themselves, 0¥
they may admit any new member who chooses to subscribe. They have, by the
charter, a general power of admitting whom they please, agreeably to the orders an
regulations made by them at a general court. >

They may therefore make an order to admit any person who subscribes a certal®,
.sum, a member. The second mode proposed involves a question of the jurisdiction 0
the company over their own body, 1 doubt very much whether they could impose the
penalty of forfeiture for not subseribing a further sum. There is an express instanc®
-of a cause of forfeiture stated in the charter, which is, where a party who has vO*
untarily subscribed, refuses afterwards to pay; and I therefore doubt whether the
company could, by law or order of their own, create a new case of forfeiture. Much
however, may depend upon the actual regulations or by-laws under which the co®
pany now are governed, to which no allusion has been made in this case.

(Signed) J. SCARLETT.
TeMPLE, January 22nd, 1813.

‘COPY QUERIES AND OPINION OF MR. JUSTICE HOLROYD, SIR SAMUEL
ROMILLY, MR. CRUISE, MR. SCARLETT AND MR. BELL.

1. Whether any objection can be made to the grant of the soil contained in b
charter, and whether the grant will include all the country the waters of which
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mto Tludson’s Bay, as ascertuained by geographical observations ?—We are of opinion
hat the grant ot the soil contained in the charter is.good, and that it will include all
the country the waters of which run into Hudson’s Bay, as ascertained by geographical
Observation .
2. Whether as proprietors of the soil the company may exclude all other persous
residing thereon, and disposses the Canadian traders of the posts already occupied
Oy them and used for the purposes of trade with the native Indians ?—We are of
Opinion the company may exclude all persons from residing on the lands granted to
‘em, and not already settled there. But we are of opinion they cannot disposses
€ Canadian traders of the posts already occupied by them where there has been 20
Years’ quiet possession, and by making use of their grant only for the purposes of
€xelusion, and not to encourage settlers they may possibly endanger the grant.

3. Though the company may not be eutitled to preventother persons from using
the navigation of Hudson’s Bay or of navigable rivers within their territories, are
ey entitled (o preventall persons from landing upon the shores of the bay or the banks
9% the rivers; and on those places where the navigation of a river is interrupted by

alls, may the company prevent any person from passing over the land for the purpose
O transporting himself and his merchandize to any other point where the river may
4gain become navigable ?—We are of opinion the company are not entitled to pre-
Vet other persons from using the navigation of Hudson’s Bay and of the navigable
'Vers within their territories, or to prevent persons from landing upon the shores of
(¢ bay or banks of rivers, or from passing over their land where it is desert and
‘mcullivatod, and where the King’s, whether native indians or others, have been
ACCustomed {o pass for the purpose of transporting themselves and their merchandize
%n?l’e no roads and passage must be subject to the reasonable regulations of the
pany.
4. Whether the company, by virtue of their right of property, may prevent the
adian traders from passing through their territories to arrive at Athabaska or
en'el‘ countries not included in the churter; or will the use which thes_e :rglders hnge
hJOyed for nearly 40 years, of travelling through the company’s territories, entitle
],:m to its continuance. You will observe that it is impossible for the Canadian
the ers to t\raverse the_company’s ten.'ito_ries without cutting wood f.‘or firewood, using
comwfate[: found in the course of their journey, and pitching their tents upon the
¥ hlt)c‘my.? lands; and, on this head, you will farther please to say whether these are
sig S Which the Canadian traders can acquire by any and what length of posses-
02—t follows from what we have said in answer to the last query that, we think
de‘:fangtdian traders are entitled to this right of passage, and we think that as inci-
to it they must have such right of pitching tents, using water and cutting fire-
48 necessity requires. .
Py _Supposing the company entitled to disposess the Canadian traders and to
tain an exclusive right of trade within the territories, what steps do you advise
¢ best to be pursued for making the right effectual ?—We are of opinion the
Mpany cannot maintain a right to an exclusive trade.

oy, Does it appear to you that the civil and criminal jurisdiction granted to the
diclioanzy 18 valid 7—We are of opinion that the grant to the civil and criminal juris-
at the? 18 valid, but it is not granted 1o the company, but to the Governor and Council
U respective establishments; but we cannot recommend it to be exercised so

¢t the lives or limbs of criminals. S
op auihlt valid, how is it to be exercised ? May the company erect courts of justice,
a m?l‘}zg any person or persons to administer the laws of England as they might
Judgeg istered in England ?>—It i3 to be exercised by the Governor and Council as

» Who are to proceed according to the laws of England. :

anq t(‘) 4y the company appoint a sheriff to execute the judgments of their court,
a shol'i{fo the duty of a sheriff as performed in Engla_nd ?—The company may appoint

L0 execute judgments and to do his duty, as in England. :
to his | 4y such sheriff, in case of resistance to h}s authority, call out .the population
Sistance, and may the company put arms into the hands of their servants and

from

Can
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those who live under them, as well for their defence against attack as to assist in

‘enforcing the judgments of their sourts 2—We are of opinion that the sheriff, in cases
of resistance to his authority, may call out the populatior. to his assistance, and may
put arms into the hands of their servants for defence against attack, and to assist in

enforcing the judgments of the court, but such powers cannot be exercised with to0

much circumspection.

10. Supposing the company to hold courts of justice, who will be subject to
their jurisdiction? Will it be only their own servants and persons residing within
their territories by their permission and direct authority, or will the words of* the
charter, viz.: “those who live under them,” include the Canadian traders who have
established themselves intrusively on the lands of the company, and who dispute their”
rights 2—We are of opinion that all persons will be subject to the jurisdiction of the:
courts, who reside or are found within the territories over which they extend,
including the Canadian traders.

11. Supposing these traders to resist the sheriff in the execution of his warrant-
and death should ensue, would the servants of the Company or others acting in supr
port of the warrant, be resporsible for the consequences; and, in like manner, woul
the servants of the company be responsible for the consequences of a foreibie resist
ance against an attempt of the Canadian traders to trespass on the company’s terr
torries ?— We think the sheriff and those assisting him, acting in support of a’ warranb
made out by due authority and in proper form, would be equally protected from the
consequence of the execution of the warrant with persons executing a similar war®
rant in England. 13

We also think the servants of the company may resist with force, not directly
tending to loss of life or limh, any illegal attempt of persons to trespass on the com”
pany’s property, and if an attack is made on a man’s house, he may defend it, eve?
to the destruction of life, if he caunot otherwise defend the possession of it. Bub
such powers cannot be executed with too great moderation. Though the gener
law may be such as is above laid down, it is impossible, in our opinion, to give thos®"
directions which are necessary for its safe application in each particular case, inde
pendently of the difficulty which may arise from want of evidence or imperfect ev¥
dence of what passes in so distant a quarter, and from the circumstances that th®
company’s servants, the julges, sheriff and posse comitatus,in disputes with Canadia®;
traders, will be, in some measure, parties interested, and their conduct may there?
be more strictly invested. Nothing should be done to endanger either life or limbs
unless in cases of most extreme necessity . 3

12. Supposing that, in the course of such resistance or trespass on the part
of the Canadian traders, any of them should be guilty of erime or misdemeanc?
would the company be justified, in terms of a clause in their charter above cited, 1
transmitting the party or parties to England, and could thecase be there brought
trial, so as to subject the offenders to the punishment prescribed hy law for the samé
offence in England ?—Parties ean only be sent to England for murder. For othe®
offences they must be tried by the courts of the territory.

13. Seceing the territories within which criminal jurisdiction is given by the 43
Geo. I11, c. 138, to the Courts of Upper and Lower Canada, are “the Indian Terr"
“torics, or parts of America, not within the limits of either the said Provinces,” ¢8%
this Act be stated to give to these courts jurisciction within the territories of th%
Hudson’s Bay Company ?—We do not think this Act gives jurisdiction within & 0
territories of Hudson’s Bay Company, the same being within the jurisdiction of thel”
own Governor and Council. /

14. If the company were to erect courts for the punishment of erime, or if they
were to send home offenders to Englamd to be tried, would the eriminal jurisdicti®
given to the Courts of Lower and Upper Canada by the 43 Geo. ITI, ¢. 133 (suPP"s',
ing it to extend to their territories), be thereby superseded ?—If the Act gives the’
Courts of Upper and Lower Canada jurisdiction, that would not be superseded in the’
manner here suggested.
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15. There are partners of the North-West Company resident in London, who
Concur in sending persons from Canada into the company’s territory for the purposes
of trade. Does it appear to you that the company can bring and maintain a special
action of Jamages on the case in England against such persons of the North-Western
Lompany resident in London ?—We are of opinion the grant to the company of an
exclusive trade is not valid, and we conceive that no action will be against any one
Moiety for trading, though the trade of the company should thereby be rendered
less-proﬁtuble. .

16. What would be the effect in such an action if it could be established that the
traders employed by the North-Western Company, not content with a fair participa-
tion in the trade, are in the practice of maltreating the native Indians, to deter them
fom dealing with the Hudson’s Bay Company, and likewise of using violence and
t reals to intimidate the servants of the Hudson’s Bay Company from prosecuting
_h_en' trades ? If it could be shewn that any parties made use of improper means to
Injure the company in their trade, an action on the case might be maintained
4gainst those persons, or any by whose directions such acts are done to the injury
of the company.

17. Nothing is said in the charter in regard to the amount of the capital of the
“Ompany or the manner of raising it; but in the year 1700 the original stock of the
FOmPany, subscribed at the date of its charter, was trebled out of the profits by add-

g the amount of the latter to the former without dividing them. In the year 1720
&Waﬂ again trebled and a further subscription was opened, but it does not appear

at subscriptions were received from any persons excepting proprietors of stock,
0 were allowed to subscribe in proportion to their stock.
b It is now proposed to raise a further capital, for which purpose two modes have
N suggested : —
First. To offer each proprietor, who may be inclined to subscribe, permission so
0 on a given proportion to his existing stock, subject to the condition of his de-
;f‘“‘mg his acceptance of this offer within a limited time, and in case of his failure or
sgns*ll to accept such offer, then his share of the new stock to be offered to the other
¢kholders, and in case of their failure or refusal to accept, then such share of the
"W stock to be offered to public sale to the highest bidder.
of Second. 1t has been proposed to make a call on the present stockholders pro rata
deir stock, with a declaration that if they do not satisfy the call their stock will
¢ forfeited,
ou are requested to say whether either mode is within the power given to the
Mpany by their charter ? :
ch The first of these modes seems the most proper mode of proceeding. The
arter does not appear to warrant the second mode proposed.

(Signed)  SAMUEL ROMILLY,
g WILLIAM CRUISE,

« @. S. HOLROYD,
» « J. SCARLETT,
« JOHN BELL.

Lincorxs In, June 10, 1814.

COPY QUERIES AND OPINIONS OF DR. STODDART.
QUERIES.

Sett] Vifhether the Hudson’s Bay Company, or their officers or servants, or any of the

es:us before mentioned, are entitled to any and what redress against the North-
agaiucomp’a‘ny , or any of their servants, or persons acting under their authority, or
ang .t any other persons, for any of the numerous acts of robbery, imprisonment

ggircssion committed on them as stated in the several instances set forth in this

=0
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<ase and in the documents therein referred to; as well in respect of the acts com-
mitted within the limits of the Hudson’s Bay Company’s charter, as those committed
in the County of Athabaska and other parts of the Indian territory not within the
territory granted to the Hudson’s Bay Company ?

And whether the Hudson’s Bay Company can adopt any and what course of
proceedings by which the validity of their charter, and of the rights claimed by them
under the same, may be putin a train for judicial decision, either by a petition to
the Prince Regent in Council, or a petition to Parliament, or by any or what other
proceedings, either before any of the Departments of Government or in any of the
Courts of Law or Equity, in order that the disputes which have taken place and still
continue between the Hudson’s Bay Company and the North-West Company may be
discussed, and the rights of the parties satisfactorily ascertained and established by
some competent tribunal, and to advise the Hudson’s Bay Company generally as to
their rights, and the measures it will be most advisable for them to adopt under the
particular circumstances before mentioned.

OPINION.

1. T am of opinion that all crimes and offences committed either within the
limits of the Hudson’s Bay charter, or in the County of Athabaska, and other parts
of the Indian Territory, may be prosecuted under the Canada Jurisdiction Act (Stat.
43, Geo. 11L., c. 138), in the Courts of the Province of Lower Canada, or in those of
Upper Canada, if so directed by the Governor of the former Province. Crimes and
offences committed within the Hudson’s Bay Territory, might, I apprehend, be pro-
secuted betore the Governor and Council of Ruperts Land, if such Governor was ap-
pointed by the Hudson’s Bay Company, and allowed by the Prince Regent, for the
jurisdietion which is given to the Governor and Council by the charter, would, I
conceive, be perfectly valid, although it appears to me that the Statute of the 43rd of
the King gives a concurrent jurisdiction in such cases to the Courts of Canada, with
respect to murders and manslaughters, in particular, if committed in any part of the
Indian Territory not within His Majesty’s dominions, nor subject to any European
State, nor within the territory of the United States of America. Itseems, that these,
if perpretrated by any person that may have sailed in any British vessel, fall under
the Revision of stat. 47, Geo. ILI, e¢. 53, and may therefore be tried in any of His
Majesty’s colonies under the King’s commission, issued for such a purpose. Murders
committed in any of the places before specified, whether within or without the King’s
dominions, may be tried in England, according to the provisions of Stat. 33, Henry
VI1I, c. 23, but other crimes and offences committed in those places could not easily
be tried in England. If any partners of the North-West Company or others, couid
be proved to have conspired in England to bring about crimes or offences in Rupert’s
Land, the Indian Territory or the Canadas, I apprehend that such conspirators may
he proceeded against in this country. On the whole of this part of the case, however,
1 desire to be understood as speaking with great diffidence, since it does not relate t0
those branches of the law to which my professional practice is confined.

For civil injuries done out of the limits of the two Canadas, I apprehend the
courts of these Provinces can afford no redress, but some of the civil injuries don®
to the Hudson’s Bay Company and their servants appear to have been consummate
within those limits, and may consequently become the subject of civil actions there-

From the criminal proceedings of the British Courts of North America, there 13
no appeal to this country, but in regard to civil actions the case is somewhat different-
From the courts of ecivil jurisdiction in Upper Canada, an appeal lies only wheré
the question is matter of law, as in the case of Gray vs. Welcoks, which was carri
by writ of error from a decision of the Kings’s Bench of Upper Canada in 1807, t©
the Governor and Council, and from thence to the King in Council.

In Lower Canada the courts appear to proceed, in most cases, according to the
old French laws, upon written evidence, ﬂndp where that is the case an appeal seem?
to lie from the judgments, both on matter of law and fact, to the King in Bouncil, a8




' the case of Sheppard vs. Maclure, which was merely an appeal from the judgment
Of the Court of King’s Bench of Lower Cavada in 1812, first to the Governor and

Ouncil, and then to the King in Council.

. 2nd. The validity of the Hudson’s Bay charter having been so frequently recog-
Wzed by tho most solemn Acts of State, the objections made against it would seem
SCarcely deserving of any scrious notice if it were not that they are in some degree
Supported by the opinions of the learned gentlemen who appear to have been
“nsulted by the North-West Company. It is not necessary to the general validity
?f 3 charter that every particular clause in it should be valid, and it will hardly be
?é)ntendod that in the Hudson’s Bay charter there are not some things granted which
X wus fully in the power of the Crown to grant. As to nonuser or misuse of a
®harter these do not annul it ipso facto, whatever weight they may have if proved in
:‘Pl‘oceeding by scire facias or quo warranto. Therefore, it must be taken that unless

Ome Legislature or Judicial Act has declared the charter void, it stands good in its
Henerality, notwithstanding any specific invalidity as to its provisions. Doubts, for
mm«ﬂce, may exist as to the grant of exclusive trade, but these it is not material at
D‘:ﬁsent to consider, more especially as it is stated that no attempt has been made to
Prevent the Canadian traders from resorting to the same places as the servants of

¢ Hudson’s Bay. A more important question is that of the territorial limits.

O clearly of opinion that the grant of lands is not void for uncertainty. A
mode of construing it has indeed been suggested in the opinion of the learned gentle-
. di:n’ before alluded to, from which I must, with all deference to them, beg leave to
th Sent._ They argue that the words “ within the strait” imply such a proximily to
£ Straits as ‘would give the lands spoken of a sort of affinity or relations to Hudson's

o T@its ; but I think that if these last-quoted words had been actually inserted in the
arter they would only have introduced an uncertainty which does not now appear
Ba}?e- to exist, for every river which discharges ils waters into the sea, in Hudson’s
¥ 18 a river within the entrance of Hudson's Straits, and all lands from the mouth
]axf&le river to its sources are lands which lie upon the river, and the limit of the
Whi:hso granted is a precise and definite limit, namely, the height of land frorp
foll, the river flows, and, as the grant gives all the lands upon all such rivers, it
Ws that all the lands between all such heights and the bay are within the limits
$Peci ; '(‘harher; and it is not necessary that all those heights should have been
Such h(’%“y kuown either to the grantor or grantee, for they both knevc_' that such
Quod Cights must exist, and that they were capable of ascertainment et id certain est
Yoo CTtum reddi potest. Indeed, this was a mode of fixing the limits of new colonies

Partj,, duently adopted by foreign Sovercigns as well as our own, and it is
termeoulau-ly observable in the case of Canada, a province directly bordering on the
GFitor

icut Y of the Hudson’s Bay Company. (See the commission of M. Champlain,
Davitcflaxlt-goverr101- of the French Province of Canada in 1625, the expressions of
1763 ')sthe Topographisted 1643, lis Britannic Majesty's Proclamation, 7th October,
ag 0 Dtat. 14, Geo. III, ¢ 83, ete.) Geographers, it is true, have differed in opinion
haye the brecise heights from which the waters flowed into Hudson’s Bay, but they
bouy, Mhiform|y considered some ridge of high lands real or imaginary to be the
W'Y of the company’s territory. ‘ :
be ¢ i © objection that is founded on the large extent of the grant appears to me to
that hl te weight, The word lands is coupled with territories and countries, and
frop 11 Whole were meant to be very comprehensive and reach far inland, appears
fortig .© 8rants of fishing and miners, and from the power to erect and build castles,
or ), Mions, forts, garrisons, colonies or plantations, towns and villages in any parts
the o> Within the limits and bounds granted ; as well as from the original objects
radq founqel‘taking, viz., to discover a passage into the South Sea and to find some
vanle 5 Minerals and other considerable commodities, and, lastly, from the
P!ﬁatinnk of the original grantees, particularly of Prince Rupert, who was Count
i,ﬁ‘?ft ¢ Rhine, Duke of Bavaria, Cumberland, etc. i
Of lang 2L grants at various periods of history have embraced very extensive tracts
i The Caroline charter (1663) granted all the lands from Tucker Island on
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the east “ to the westward as far as the South Seas.” The Legislature distinctly
recognized a still larger grant in case of the South Sea Company, who, by Statute
9, Am. c. 21, were mada sole owners of all the places they should discover on the east
side of America, from the River Oronoko to the southernmost part of the Terra del
Fuego, and from that point westward to the northernmost part of America. So the
first Massachusetts charter (18 Ja., c. 1) extended throughout all the mainland from
“gea to sea,” and the objects of these charters, as stated in that of Pennsylvania, were
“to enlarge the English empire, and promote such useful commodities as might be of
benefit to the King and his dominijons, as also to reduce the savage nations by gentle
and just manners to the love of civil society and christian religion.

If any authoritative decision could be,obtained settling the territorial limits of
Rupert’s Land on the principles by which it appears to me that they should be regu-
lated, I think the subordinate questions, such as those of jurisdiction ete., would afford
comparatively little trouble. I am therefore of opinion that the company should use
every exertion to obtain a settlement of those limits by competent authorities, judicial
or legislative. The only original jurisdiction for that purpose appears to be in the
Prince Regent in Council, T am not aware that the Board of Trade has any such
jurisdiction, although it was formerly much in the habit of having similar question®
referred to it by the King in Council, or by the Committee of Council, for plantation
affairs, and of reporting on them accordingly, which report was usually adopted as 2
ground of decision by the King in Council. The Court of Chancery has no original
jurisdiction of boundaries, but may consider them incidentally where the jurisdictio?
is otherwise founded, as in the case of Pen vs. Lord Baltimore (1 Ves. 444), which wa$
a bill for a specific performance of articles between the plaintiff and defendant t©
settle the boundaries of two contiguous proprietory Governments. It might perhaps
deserve consideration whether the Hudson’s Bay Company could offer any sufficient
inducement to the individual partners of the North-West Company (including those
who are in England) to enter into articles recognizing the boundaries of Rupert
Land, and binding themselves to do or cause to be done by persons under thew”
influence or control, certain acts in recognition of the rights of the Company. Per
haps such articles might not only be enforced in Chancery, but if secured by #
penalty might be brought under the consideration of the Courts of Common LaW:
On the latter point, however, I speak with much hesitation, as I do when I say i
appears to me that the action for slander of title, above suggested, could not be su®
cessfully maintained.

I am, however, of opinion that the Hudson’s Bay Company should present %
petition to the Prince Regent in Council, praying for a settlement of boundaries and
for such other relief as to the wisdom of His Royal Highness in Council might seel?

meet. In sapport of such petition affidavits should be prepared setting forth tho |

injuries already sustained by the company, and also describing the limits which ®
company consider to be those of the plantation or colony of Rupert’s Land, Wit
reference to the unfortunate occurrences which have taken piace at the Red River-
think it material to prove that the waters of that river fall into the sea within Fb
entrance of Hudson’s Straits, and adverting to the maps which I have seen, I concei’
that, for the satisfactory determination of this point, it would be necessary to sho",
thot the Saskatchewan River flows into, and the Nelson River out of Lake Winipe®!
for the real and only question, as far as I have been able to consider the subject
whether the heights of land in which the Severn and Hill Rivers have their sour®
or that more southerly range in which the Red and Winipec rise, are the pl’OPea
boundaries of Rupert’s Land. To the company, however, it would be of incalcula?
advantage to obtain a decision of the Prince Regent in Council recognizing eith
but more especially the latter, and in case a doubt should remain, after considef‘ng
the evidence, it might be advisable to petition the Council to appeint Commissionep
to make a survey and report, in consequence of which a dividing line might be * i
between Rupert’s Land and the adjoining territories; such was the course adopted lra-
the cause of Lord Fairfax against the Governor and Council of Lord Virginia bef?
the King in Council, 1745, when the Committee of Council for plantation affairs, aft”
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'h(%al'jng counsel for several days, reported in favor of a survey made by certain Com-
Missioners who had heen named some years before by an Order in Council on his
ordship’s petition. b
It might be made part of the company’s prayer that, during the pendency of pro-
¢3etlxt1gs, instruetions should be issued te His Majesty’s Governor of Upper and Lower
Canada to atford protection to the servants, grantees, etc., under the Hudson’s Bay
Wpany against any forcible dispossession or other violence. A petition to this
Sllect was presented to the King in Council in 1743 by the Governor and Council of
hode Island in their dispute respecting boundaries with Massachusett’s Bay. I am
DOt aware that the hearing or determining on a petition to the Prince Regent in
ouncil is a matter that can be demanded as to right by the Hudson’s Bay Company,
Ut I rather conceive that these are matters of grace and favor, the granting or with-
olding which are in the discretion of His Royal Highness as he may be advised by
t‘ﬁ Council. I apprehend, however, that if a strong case be made out and in evidence
endered thereon to the Council, without obtaining any hearing or decision fiom the
118h Tribunal, within a reasonable time, it will then be proper on the part of the
udson’s Bay Company to implore the interference of the Legislature.

(Signed) J. STODDART.

Docrors’ Comwons, 29th November, 1819,

LAKE SUPERIOR TREATY, 1850.

~ This agreement made and entered into on the seventh day of September, in the
Jear of oup Lord, 1850, at Sault Sainte Marie, in the Province of Canada, between the
QOnorable William Benjamin Robinson, of the one part, on behalf of Her Majesty the
alleeg, and Joseph Peaudechat, John Ininway, Mishemuckqua, Totomenai, Chiefs,
8d Jacob Wasseba, Ahmutchwagabon, Michel Shebageshick, Manitoshainse and
o '8enaus, principal men of the Ogibbeway Indians inhabiting the northern shore of
%@ Superior, in the said Province of Canada, from Batehewanaung Bay to Pigeon
h elz_Ver » at the wostern extremity of said lake, and inland throughout that extent to the
tht of land which separates the territory covered by the Charter of the Honorable the
thudsons Bay Company from the said tract, and also, the islands in the said lake within

® boundarics of the British possessions therein, of the other part ;
itnesseth, that for and in consideration of the sum of £2.000 of good and lawful
Ofogey of Upper Canada, to them in hand paid, and for the further perpetnal annuity
Ven'500’ the same 1o be paid and delivered to the said chiefs and their tribesat a con-
ab) 'ent season of each summer, not later than the first day of August, at the Honor-
Saig éhf! Hudson’s Bay Company posts of Michipicoten and Fort William, they, the
i hiefs and principal men, do freely, fully and voluntarily surrender, cede, grant
anq ‘onvey unto Her Majesty, her heirs and successors, for ever, all their right, title
Vagi Mterest in the whole of the territory above described, save and except the reser-
an dOHS set forth in the schedule hereunto annexed, which reservation shall be held
Occupied by the said Chicfs and their tribes in common for the purposes of resi-
tim:edan-d cultivation. And should the said Chiefs and their respective tribes at any
b esire to dispose of any mineral or other valuable productions upon the said
‘Onevatlons’ the same will be, at their request, sold by order of the Superintendent-
ang tl‘al of the Indian Department for the time being, for their sole use and benefit

O the best advantage.

Mﬂjeétnd the said William Benjamin Robipson, of the ﬁrst.pm't, on behalf of Her
the 1 Y and the Government of this Province, hereby promises gnd agrees to' make
tl‘ib(?sayments as before mentioned, and further, to allow the said Chiefs and their
to ﬁsht.he full and fice privileges to hunt over the territory now ceded by them, and
0 the waters thereof, as they have heretofore been in the habit of doing
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saving and excepting only such portions of the said territory as may from time to time'
be sold or leased to individuals, or companies of individuals, and occupied by them
with the consent of the Provincial Government.

The parties of the second part further promise and agree that they will not sell,
lease, or otherwise dispose of any portion of their reservations without the consent of
the Superintendent-General of Indian affairs being first had and obtained ; nor will
they at any time hinder or prevent persons from exploring or searching for minerals
and other valuable productions in any part of the territory hereby ceded to Her
Majesty, as before mentioned. The parties of the second part also agree, that in case
the Government of this Province should, before the date of this agreement, have sold
or bargained to sell any mining locations or other property, on the portions of the
térritory hereby reserved for their use and benefit, then, and in that case, such sale
or promise of sale shull be perfected, if the parties interested desire it, by the Gov-
ernment, and the amount accruing therefrom shall be paid to the tribe to whom the
reservation belongs.

The said William Benjamin Robinson, on behalf of Her Majesty, who desires to
deal liberally and justly with all Her subjects, further promises and agrees that i
case the territory hereby ceded by the parties of the second part shall at any future
period produce an amount which will enable the Government of this Province, with-
out incurring loss, to increase the annuity hereby secured to them, then, and in
that case, the same shall be angmented from time to time; provided that the
amount paid to each individual shall not exceed the sum of one pound, Provincial
currency, in any one year, or such further sum as Her Majesty may be graciously
pleased to order; and provided that the number of Indians entitled to the benefit of
this Treaty, shall amount to two-thirds of their present number (which is 1,240) to
entitle them to claim the full benefit thereof; and should the numbers at any future
period not amount to two-thirds of 1,240, the annuity shall be diminished in propor-
tion to their actual numbers.

Schedules of Reservations made by the above-named and subscribing Chiefs and Principle
Men.

First—Joseph Peandechat and his tribe; the reserve to commence about two
miles from Fort William (inland), on the right bank of the River Kaministiquia;
thence westerly six miles parallel to the shores of the lake; thence northerly five
miles; thence easterly to the right bank of the said river, so as not to interfere with
any acquired rights of the Honorable the Hudson’s Bay Company.

Second.—Four miles square at Gros Cap, being a valley near the Honorable the
Hudson’s Bay Company’s Post of Michipicoten, for Totomeaaai and tribe, £

Third—Four miles square on Gull River, near lake Nipigon, on both sides 0
said river, for the Chief Mishemuckqua and tribe.

Signed, sealed and delivered at Sault
Sainte Marie, the day and year first

abeve written, in presence of— W. B. ROBINSON,

JOSEPH PEAUDECHAT,

GEo. IroNsIDE, S. I. Affairs, JOHN ININWAY,

ArrHUR P. CooPER, Cap. Com. Rifle Brigade, MISHEMUCKQUA,

H. N. BALrour, 2nd Lieut., Rifle Brigade, TOTOMENAI

Joan Swansron, C. F. Honble. Hudson’s Bay Co., JACOB WASSABA,

Ggo. Jonnston, Interpreter, AH. MUTCHW AGABON,

J. W. Keariva. MICHEL SHEBAGHKSHICE:
MANITON SHAINSE,
CHIGENATUS.
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OPINION OF SIR RICHARD BETHELL, A.G., AND SITR HENRY S.
KEATING, S. G., 1857.

LincoLn s InN, July, 1857.

. Sir,—We are favoured with Mr, Merivale’s letter of the 9th of June ultimo, in
Which he stated that he was directed by you to transmit to us copies of two despatches
fl_‘f)m the Governor of Canada, inclosing the eopy of a Minute of his Executive Coun-
¢il, and oxtract from another Minute of the same in reference to the questions respect-
g the affairs of the Hudson’s Bay Company, then under investigation by a Com-
Mittee of the House of Commons.

We were also requested to observe from the former of these Minutes that the
Executive Council suggest, on the part of Canada, a territorial claim over a considera-
¢ extent of country, which is also claimed by the Hudson’s Bay Company, as owners
Of the soil, and with rights of government and exclusive trade under their Charter.
194 We were also requested to observe by the annexed parliamentary papers of the
~'~h. of July, 1850, that the statement ot the Hudson’s Bay Company’s rights as to
CITitory, trade, taxation, and government, made by them to Earl Grey, as Secretary
fthe Colonies, on the 13th September, 1849, was submitted to the then law officers
?f the Crown, who reported that they were of opinion that the rights so claimed by
4 ¢ Company properly belonged to them, but suggested, at the same time, a mode of
Sting those claims’ by petition to Her Majesty, which might be referred to the
udicial Committee.
8 My. Meriva'e was further to annex a Parliamentay Return made in 1842, con-
q‘”"nf: the Charter of the Company, and documents relating thereto; and another of
22 of April, 1844, containing among other papers, an Act of 2nd William and Mary,
le Or confirming to the Governor and Company trading to Hudson’s Bay their privi-
ges and trade.”
1850 he rights so claimed by the company have been repeatedly questioned since
qu‘ by private persons in correspondence with the Secretary of State, and were then
CStioned to a certain extent, as appears by those despatches, by the present Local
OVernment of Canada.
8id r. Merivale was also to request that we should take those papers into our con-
€ation, and report,—
lo Whether we thought the Crown could lawfully and constitutionally raise for
8l decirion, all or either of the following questions :—
he validity at the present day of the charter itself.
t he validity of the several claims of territorial right of government, exclusive
© and taxation insisted cn by the company.
to ay he geographical extent ot this territorial claim (supposing it to be well founded
: Y extent).
to stAnd if we were of opinion that the Crown could do so, we were requested further
tl'ibuuto the proper steps to be taken, in our opinion, by the Crown, and the proper
\ v6“a1 10 be resorted t~; and whether the Crown should act on behalf of the Local
any Jg;:;lent of Canada, as exercising a delegated share of the Royal authority, or in
I wav,
Whetﬁnd’ lastly, if we should be of opinion lh.at the Qrown gou]d not properly so act,
Tep¢ °F We saw any objections 1o the questions being raised by the Local Govern-
by 8 of anada, acting independently of the Crown, or whether they cculd be raised
Ol‘oﬁme Private party in the manner sugg-sted by the law advisers in 1850, the
v u"de{'takirlg to bear the expense of' the proceedings. _ 3
anq hg Obedience to your request, we have taken the papers’into our consideration,
hve the honor to report, — > ,
Panyrg ”}tl the questions of the validity and construction of the Hudson’s Bay Com-
gy, it(,: arter cannot be considered apart from the enjoyment that has been had
Cony i dl_n'mg nearly two centuries, and the recognition made of the rights of the
BY in various Acts, both of the Government and the Legislature.
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Nothing could be more uniust, or more opposed to the spirit of our law, than to
try this charter as a thing of yesterday, upon principles which might be deemed
applicable to it if it had been granted within the last ten or twenty years.

These observations, however, must be considered as limited in their application
to the territorial rights of the company under the charter, and to the necessary inci-
dents or consecquences of that territorial ownership. They do not extend to the
monopoly of trade (save as territorial ownership justifies the execution of intruders),
or to the right of an exclusive administration of justice.

But we do not understand the Hudson’s Bay Company as claiming anything
beyond the territorial ownership of the country they are in possession of, and the
right, as an incident to such ownership, of excluding persons who would compete with
them in the fur trade carried on with the Indians resorting to their districts.

With these preliminary remarks we beg leave to state, in answer to the questions
submitted to us, that in our opinion the Crown could not now, with justice, raise the
question of the general validity of the Charter; but that on every legal principle
the Company’s territorial ownership of the lands, and the rights necessarily incidental
thereto (as, for example, the right of exclnding from their territory persons acting
in violation of their regulations), ought to be deemed to be valid.

But with respect to any rights of government, taxation, exclusive administration
of justice, or exclusive trade, ortherwise than as a consequence of the right of own-
ership of the land, such rights could not be legally insisted on by the Hudson’s Bay
Company as haviong beer legally granted to them by the Crown.

This remark, however, requires some explanation.

The Company has, under the Charter, power to make ordinances (which would
be in the nature of by-laws) for the government of the persons employed by themy
and also power to exercise jurisdiction in all matters, civil and criminal; but n?
ordinance would be valid that was contrary to the Common Law, nor could the
Company insist on its right to administer justice as against the Crown’s prerogative
right to establish courts of civil and criminal justice within the territory.

We do not think, therefore, that the Charter should be treated as invalid because
it professes to confer these powers upon the Company; for to a certain extent they
may be lawfully used, and for an abuse of them the Company would be amenabl®
to law.

The remaining subject for consideration is the question of the geographical e¥”
tent of the territory granted by the Charter, and whether its boundaries can in any
and what manner be ascertained. In the case of grants of considerable age, such 8%
this Charter, when the words, as is often the case, are indefinite or ambiguous, t 9
rule is, that they are construed by usage and enjoyment, including in these latter
terms the assertion of ownership by the Company on important public occasions, suc
as the Treaties of Ryswick and Utrecht, and again in 1750. A

To these elements of counsideration upon this question must be added the enquity
(as suggested by the following words of the Charter, viz: “not possessed by the st
jects of any other Christian prince or state”) whether, at the time of the Charte?
any part of the territory now claimed by the Hudson’s Bay Company could have
been rightfully claimed by the French as falling within the boundaries of Canada &
Nouvelle France, and also the effect of the Acts of Parliament passed in 1774 a%
1701

Under these circumstances, we cannot but feel that the important questioﬂ of
the boundaries of the Hudson’s Bay Company might with great utility, as betwe®
the Company and Canada, be made the subject of a quasi-judicial enquiry. i

But this cannot be done except by the consent of both parties, namely, Cand
and the Hudson’s Bay Company ; nor would the decision of a Committee of the Priv.
Council have any effect as a binding judicial determination. {

But if the Hudson’s Bay Company agree to the proposal of the Chief Justic® ?l
Canada, that the question of the boundaries should be referred to the Privy Couucli{
it being further understood by both parties that the determination of the Couﬂ:d,
shall be carried into effect by a declaratory Act of Parliament, we think the proce
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Mg wounld be the best mode of determining that which is, or ought to be, the unly
teal subject of controversy.

The form of procedure might be a petition to the Queen by Chief Justice Draper,
‘eseribing himself as acting ander the direction of the Executive Council of Canada,
Unless, which would be the more solemn mode, an Address were presented to Her

djesty by the Canadian Parliament.

Counsel would be heard on behalf of Canada and of the Company.

We are, &e.,

RICHARD BETHELL,
W HENRY S. KEATING.

¢ Right Honorable
H. Lasovcuere, M. P., &c.

AN Acr FOR REGULATING THE Fur TRADE, AND ESTABLISHING A CRIMINAL AND CIVIL
JURISDICTION WITHIN CERTAIN PARTS OF NORTH AMERICA.

Ad Whereas the competition in the fur trade between the Governor and Company of
aventurers of England trading to Hudson’s Bay, and certain associations of persons
54 'ng under the name of “ The North-West Company of Montreal,” has been found
saidsome years past o be productive of great inconvenience and loss, not only to the
2nt Company and associations, but to the said trade in general, and also of great
JUy to the native Indians, and of other persons subjects of His Majesty: And
. ereas the animosities and feuds arising from such competition, have also for some
ars past kept the interior of America, to the northward and westward of the
A"rﬁvl!.lces of Upper and Lower Canada, and of the territories of the United States of
: ea(.51‘1021, in a state of continued disturbance: And whereas many breaches of the
roLe and v1olence'extending to the loss of lives, and considerable destruction of
3 ig)erty’ have continually occurred therein : And whereas for remedy of such evils,
e tgxpedlent and necessary that some more effectual regulations should be established
o © apprehending, securing and bringing to justice all persons committing such
fces, and that His Majesty should be empowered to regulate the said trade :
i Whereas doubts have been entertained whether the provisions of an Act passed
intitu? fo‘x"ty-thxrd year of the Reign of His late Majesty King George the Third,
Yovi ed “ An Act for extending the Jurisdiction of the Courts of Justice in the
Of oy nces of Lower and Upper Canada, to the trial and punishment of persons guilty
.OV.'“"S a}’nd offences within certain parts of North America adjoining to the said
om Inces, extended to the territories granted by charter to the said Governor and
Aot Sﬁiny; and it is expedient that such doubts should be removed, and that the said
Mﬂjestould be farther extended : Be it therefore enacted by the King’s Most Excellent
ang Y, by and with ‘the advice and consent of the Lords, Spiritnal and Temporal,
Samg :’;}nm(_)ns, in this present Parliament assembled, and by the authority of the
bis o at from and after the passing of this Act, it shall be lawful for His Majesty,
N nlrs or successors, to make Grants or give His Royal License, under the hand and
mpa,one of His Majesty’s Principal Secretaries of State, to any body corporate, or
Indig:ny » Or person or persons, of or for the exclusive privilege of trading with the
0 icg 1n all such parts of North America as shall be specified in any such Giaats
to thq TIses respectively, not being part of the lands or territories heretofore granted
*2d Governor and Company of Adventurers of England trading to Hudson’s
¥ ‘,d 0ot being part of any of His Majesty’s Provinces in North America, or of
Genpy 48 or territories belonging to the United States of America; and all such
Suel, S()‘(‘Jf)d Licensos shall be good, valid and effectual for the purpose of securing toall
tragi,, o5 corporate or companies, or persons, the sole and exclusive privilege of
excep;&”llh the Indians in all such parts of North America (except as hereinafter
At ()l.h,&) asshall be specified in such Grants or Licenses ; anything contained in any
ACts of Parliament, or any law to the contrary notwithstanding.

ay1 ar
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I1. Provided always, and be it further c¢nacted, that no such Grant or License,
made or given by His Majesty, his heirs or successors, of any such exclusive privileges
of trading with the Indiansin such parts of North America as aforesaid, shali be
made or given for any longer period than twenty-one years; and no rent shall be
required or demanded for orin respect of any suchGrant or License, or any privileges
given thereby under the provisions of this Act, for the first period of twenty-one
years; and from and after the expiration of such first period of twenty-one years, it
shall be lawful for His Majesty, his heirs or successors, to reserve such rents in any
future Grants or Licenses to be made to the same or any other parties, as shall be
deemed just and reasonable, with security for the payment thereof; and such rents

shall be deemed part of the land reverues of His Majesty, his heirs and successors,

and be applied and accounted for as the other land revenues of His Majesty, his heirs:
or successors, shall, at the time of payment of any such rent being made, be applied
and accounted for.

LiL. And be it further enacted, that from and after the passing of this Act, the
Governor and Company of Adventarers tirading to Hudson’s Bay, and every body
corporate, and company, and person to whom every such Grant or License shall be
made or jziven as aforesaid, shall respectively keep accurate registers of all persons
in their employ in any parts of North America, and shall, once in each year, retur®
to His Majesty’s Secretaries of State, accurate duplicates of such registers, and shal
also enter into such security as shall be required by His Majesty for the due execu-
tion of all processes, criminal and ecivil, as well within the territories included in any
such grant as within those granted by charter to the Governor and Company of Ad-
venturers trading to Hudson’s Bay, ‘and for the producing or delivering into safe
custody, for purpose of trial, of all persons in their employ, or acting under theil”
authority, who shall be charged with any criminal offence, and also for the due an
faithful observance of all such rules, regulations, and stipulations as shall be containe
in any such Grant or License, either for diminishing or preventing the sale or dis~
tribution of spirituous liquors to the Indians, orfor promoting their moral and re-
ligious improvement, or for any other object which His Majesty may deem necessary
for the remedy or preventions of the other evils which have hitherto been found
exist. -
IV. And whercas by a convention entered into hetwoen His Majesty and
the United States of Ameriea, it was stipulated and agreed, that any country on the
north-west coast of America, to the westward of the Stony Mountains, should be free
and open to the citizens and subjects of the two Powers, for the term of ten years
from the date of the signature of that convention; be it therefore enacted, thab
nothing in this Act contained shall be deemed or construed to authorize any body
corporate, company, or person, to whom His Majesty may have, under the provision%
of this Act, made a Grant or given a License of exclusive trade with the Indians 1%
such parts of North America as aforesaid, to cliim or exercise any such exclusiv®
trade within the limits specified in the sa:d article, to the prejudice or exclusion f’f
any citizens of the said United States of America, who may be engaged in the sal
trade: Provided always, that no British subject shall trade with the Indians withi™
such limits, without such Grant or License as is by this Act required. :

V. And be it declared and enacted, that the said Act passed in the forty—thlfd’
year of the reign of His late Majesty, intituled “An Act for extending the jurl®
dicetion of the Courts of Justices in the Provinces of Lower and Upper Canada,
the T'rial and Punishment of persons guilty of crimes and offences within certain par
in North America, adjoining to the said Provinces,” and all the clauses and provison®
therein contained, shall be deemed and construed, and it is aud are hereby respec
tively declared. to extend to and over and to be in full force in and through all the
tertitories heretofore granted to the Company of Adventurersof England trading ¥
Hudson’s Bay ; anything in any Act er Acts of Parliament, or this Act, or in an¥
grant or Charter to the company, to the contrary notwithstanding.

VI. And be it further enacted, that from and after the passing of this -Act, the
. Courts of judicature now existing, or which may be hereafter established in the

SNSRIV
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Provinee of Upper Canada, shall have the same civil jurisdiction, power and authority
38 well in the cognizance of suits as in the issuing process, mense, and final, and in
ll other respects whatsoever, within the said Indian Territories and other parts of’
merica not within the limits of either of the Provinces of Lower or Upper Canada,
O of any civil government of the United States, as the said Courts have or are
'Uvested with within the limits of the said Provinces of Lower and Upper Canada
Tepectively ; and that all and every contract, agreement, debt, liability and demand
. atsoever, made, entered into, incurred or arising within the said Indian Territories
Ud other parts ot America, and all and every wrong and injury to the person or to
© property, real or personal, committed or done within the same, shall be and be
o:e;ned- to be of the same nature, and be cognizable by the same Courts, Magistrates,
. ustices of the Peace, and be tried in the same manner and subject to the same
Onsequences in all respects as if the same had been made, entered into, incurred,
mien, committed or done within the said Province of Upper Canada, anything in any
Pro or Acts of Parliament, or Grant, or Charter, to the contrary notwithstanding :
e vided always, that all such suits and actions relating to lands or to any claims in
accp%t' to lands not being within the Province of Upper Canada, shall be decided
nmordmg to the laws of thav part of the United Kingdom called England, and shall
be subject to or affected by any local Acts, Statutes, or Laws of the Legislature
pper Canada.

[I. And be it further enacted, that all process, writs, orders, judgments, decrees,
at 18 whatsoever, to be issued, made, delivered, given and done by or under the
Ority of the said Courts, or either of thern, shall have the same foree, authority,
effect within the said Indian territory and other parts of America as aforesaid,

© same now have within the said Province of Upper Canada.
Lieuy[H' A‘nd be it further enacted, th:}t it shall be lawful for the.Gover_nor or
"ty enant-Governor or person administering the Government, for the time being, of
shauei; Canad_a, by Commission under his Hand and Seal, to authorize all persons who
said | e appointed Justices of the Peace under the provisions of this Act, within the
o udian territorios, or other parts of America as aforesaid, or any other person
With; shall be specially named in any such commission, to act as a Commissioner
Such o ‘the same, for the purpose of executing, enforcing and carrying into effect all
delivé)focesg, writs, orders, judgments, decrees and Acts which shall be issued, made,
o enfled’ given or done by the said Courts of judicatare, and which may require to
No Orced and executed within the said Indian territories, or such other parts of
or g Amgruia as :dm:«:aald i and in case any person or persons whatsoever, 1'esxd_1ng
saig f}lg Within the said Indian territories, or such other parts of America as afore-
- Shall refuse to obey or perform any such process, writ, order, judgment, decree,
¢t of the said Courts, or shall resist or oppose the execution thereof, it shall and
Offye © lawfu] f01" the said Just_iccs ot the Peace or Commissioners, an.d they or any
afﬁdag‘l are, and is hereby required, on the same being proved before him, by oath or
aforesal'tdof one credible witness, to commit the said person or persons so offending as-
hat it 1h1 to custody, in order to his or their being conveyed to Upper Canada; and
pel’sons all be lawt'ul. for any such Justice of the Peace or Commissioner, or any
Pérgy, _F Persons acting under his authority, to convey or causeto be conveyed such
p"OCesgor persons so offending as aforesaid, to Upper Canada, in pursuance of such
mmi{tvﬁm’ order, decree, judgment or act, and such person or persons shall be
Stiq p, ed to gaol by the said Court, on his, her, or their being so brought into the-
or A ovince of Upper Canada, by which such process, writ, order, decree, judgment
sha)) l,awas issued, made, delivered, given or done, until a final judgment or decree
Costg DRY(? been pronounced in such suit, and shall have been duly performed, and all
Wntj ) 14, in case such person or persons shall be a party or parties in such suit, or
Shaj) 1 ¢ trial of such suit shall have been concluded, in case such person or persons
ey, sesa Witness or witnesses therein : Proxfided always, that if any person or
Usting of(‘) apprehended as aforesaid, shall enter into a bond recognizance to any such
Such r, the Peace or Commissioner, with two sufficient sureties, te the satisfaction of
Stice of the Peace or Commissioner, or the said Courts, conditioned to obey
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and perform such process, writ, order, judgment, decree, or Act as aforesaid, then,
and in such case, it shall and may be lawful for the said Justice of the Peace or Com-
missioner, or the said Courts, to discharge such person or persons out of custody.

IX. And be it further enacted, that in case such person or persons shall nof
perforn and fulfil the condition or conditions of such recognizance, then, and in such
case it shall and may be lawful for any such Justice or Commissioner, and he is hereby
required lo assign such recognizance to the plaintiff or plaintiffs, in any suit in which
such process, writ, order, decree, judgment, or act shall have been issued, madé
delivered, given, or done, who may maintain an action in the said Courts, in his oW%
name, against the said sureties, and recover against such sureties the full amount 0
such loss or damage as such plaintiff shall prove to have been sustained by him, by
reason of the original cause of action in respect of which such process, writ, order
decree, judgment, or act of the said Courts were issued, made, delivered, given or don®
as aforesaid, notwithstanding anything contained in any Charter granted to the sal
Governor and Company of Adventurers of England trading to Hudson's Bay.

X. And be it further enacted, that it shall be lawful for His Majesty, if he shall
deem it convenient so to do, to issue a Commission or Commissions to any person 0r*
persons to be and act as Justices of the Peace, within such parts of America as afore
said, as well within any territories heretofore granted to the Company
Adventuarers of England trading to Hudson’s Bay, as within the Indian territories
such other purts of America as aforesaid, and it shall be lawful for the Court in the
Province of Upper Canada, in any case in which it shall appear expedient, to hav®
any cvidence taken by Commission, or any facts or issue, or any cause or suit aseer”
tained, to issue a Commission to any three or more of such Justices to take su®
evidence, and return the same, or try such issue, and for that purpose to hold Courts
and to issne subpeenas or other processes to compel attendance of plaintiffs, defont
ants, jurors, witnesses, and all other persons requisite and essential to the esecutio®
of the several purposes for which such Commission or Commissions had issued, 8% £
with the like power and authority as are vested in the Courts of the said Province ¢
Upper Canada; and any order, verdict, judgment, or decree, that shall be mad®
found, declared, or published by or before any Court or Courts held under and
virtue of such Commission or Commissions, shall be considered to be of as full effects
and enforced in like manner, as if the same had been made, found, declared, or p% f
lished within the jurisdiction of the Court of the said Province, and at the time ©
issuing such Commission or Commissions shall be declared the place or places whe!®
such Commission is to bu opened, and the Courts and proceedings thereunder held;
and it shall be at the same time provided how and by what means the expenses
such Commission, and the execution thereof, shall be raised and provided for. -

XI. And be it further enacted, that it shall be lawful for His Majesty, notwit!
standing anything contained in this Act, or in any Charter granted to the Salm
Governor and Company of Adventurers of England trading to Hudson’s Bay, fr? Y
time to time by any Commission under the Great Seal, to authorize and empower anof
such persons so appointed Justices of the Peace as aforesaid, to sit and hold Cour®® %
Records for the trial of criminal offences and misdemeanors, and also for civil causes,z
and it shall be lawful for His Majesty to order, direct and authorize the appointm? 1
of proper officers to act in aid of such Courts and Justices within the jurisd.l"“ot
assigned to such Courts and Justices in any such Commission; anything in thi$
or in any Charter of the Governor and Company of the Merchant Adventurer®
England trading to Hudson’s Bay, to the contrary notwithstanding. =

XII. Provided always, and be it further enacted, that such Courts shall be.‘fin
stitated, as to the number of Justices to preside therein, and as to such places wit of
the said territories of the said Company, or any Indian territories or other partie
North America as aforesaid, and {he times and manner of holding the same, 88 -,
Majesty shall from time to time order and direct; but shall not try any offe?. .
upon any charge or indictment for any felony made the subject of capital puP’s
ment, or for any offence or passing sentence affecting the life of any oﬁ‘endezke
adjudge or cause any cffender to suffer capital punishment or transportation, oF

of
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€gnizance or try any civil action or suit, in which the cause of such suit or action
Sh‘an exceed in value the amount or sum of twe hundred pounds; and in every case
o any offence subjecting the person committing the same to capital punishment or
11"’-nsportation, the Court or any Judge of any such Court, or any Justice or Justices
Ot the Peace, before whom any such offender shall be brought, shall commit such
JMender to safe custody, and cause such offender to be sent in such custody for trial
'l the Court of the Province of Upper Canada. :
XIII. And be it further enacted, that all judgments given in any civil suit shall
be, subject 1o appeal to His Majesty in Council, in like manner as in other cases in
.18 Majesty’s Province of Upper Canada, and also in any case in which the right or
Uitle to"any land shall be in question.
XIV." And be it further enacted, that nothing in this Act contained shall be
taken or construed to affect any right, privilege, authority or jurisdiction, which the-
vernor and Company of Adventurers trading to Hudson’s Bay are by law entitled
claim and exercise under their Charter, but that all such rights, privileges,
\thorities and jurisdictions shall remain in as fall force, virtue and effect, as if this
¢t had never been made; anything in this Act to the contrary notwithstanding.

TrursDAY, 18th March, 1880.
Committee met at 11:30 o’clock a.m., Mr. Dawson in the chair.
Hon, Mr. Justice Jornsox was examined as follows :—

By the Chairman :

298. You were at one time Governor of Assiniboia, I understand ?—Yes; from
to the end of 1858.

4 299. You were also Chief Justice of Rupert’s Land ?—Not Chief Justice ; Recorder
3 the title of the office.

altg 00. That was under theold system ?—Yes. The old laws were enforced until
a *ed, and the office of Recorder was continued until the Chief Justice was
PPointed, Mr. Morris.

a 301. You were appointed to Manitoba by the Dominion Government ?—I was
oggmelnted Lieutenant-Governor of Manitoba, but never entered on the duties of the
y

1855

€e and never was sworn in, because it was found that, by the laws of Lower Canada,
Olding the office of Judge of the Superior Court prevented my holding any other,
Yesigned the Lieutenant-Governorship.

. 02, With respect to the matter of the northern and western boundaries of Ontario

wov‘lng regard to the Quebee Act of 1774, with which, of course, you are familiar

Dorl}c};i you favor the Committee with your opinion as to what would be_the true

that °rn and western boundaries of the old Province of Quebec, as counstituted by

Act?—Yes. The northern and western boundaries.
BefOrey Mr. Weldon.—The question is whether this is proper evidence to be brought

ut vy the Committee. Any information that can be furnished ought to be received,
€m

wltnesses

ust form our own opinions thereon, and not be guided by the opinions of
With (7. th Ohairman—The order of referenceis {0 enquire into all matters connected
v the boundaries of Ontario. J udge Johnson has been Governor of the territory
Mng ) disputed grounds, and has had a great deal to do with the question.
Wo no 4 Mr. Weldon.—Facts, information and documents would be proper evidence, but
myg orm our opinion from the facts presented and the documents subu‘utte(.i..
iy fOrniy 1 7. Robinson.—The witness will, no doubt, state on what grounds his opinion
ed,
Shoy) Y Mr. Royal.~1 believe that indiscriminate opinions by every man on this subject
d'not e taken as evidence ; but the opinions of certain men as to the correct
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meaning of certain Statutes are, I believe, very important, from their experience,
learning and position. I believe what is called jurisprudence in oar courts is nothing
but the opinion of judges. It might be very proper to have the opinions of men of
standing, such as the Hon. Justice Johnson, especially considering that he has long
resided in the Red River country and been long connected with the administration of
Jjustice there. With all due deference to the opinions of other members of the Com-
mittee, I believe we ought to have an expression of the opinion of the witness.

By Mr. Ouimet.—1 thivk the technical objection of Mr. Weldon has some force, bub
the qnestion might be put to the witness in a different way,so as to make it a proper ques-
tion. The Statutes which we shall have to consult, and from which we will have to form
our opinions, are well-known Statutes. They were passed a long while ago. It migh®
be, and I think it is, of very great interest and importance to this Committee 10
know how these Statutes have been interpreted, and more especially how they have
been interpreted by those who have administered justice in the North-West, and who, -
-consequently, have been in the habit of looking at these Statutes, and have seen for
themselves sur les lieux how they ought to be interpreted. I think, in this respect
Judge Johnson'’s opinion would be of very great weight, and that it is very important
to have it; although the form in which the Chairman has put the question might be
objectionable in a strictly technical sense.

By the Chairman.—Probably the Judge will inform us as to the way in which the
Statute has hitherto been interpreted, and the way in which it has been interpret
more especially as affecting the western and northern boundaries of the old Province
-of Quebec.

By Mr. Weldon.—If we lay down the principle that some opinions ought to be
given, I do not see exactly where we ought to draw the line.

By the Chairman.—What we want is information as to the way in which the matter
was regarded at a period not very remote, and this information we wish to elicit from
the Judge. These questions were very much discussed at the time he was Governols
aud at the time troops wore being sent to the North-West. If he could give us infor-
mation as to the opinions of counseland as to the views held in respect to the norther?
and western boundaries as constituted the by Quebec Act, would not that be within the
scope of the order of reference ?—I can give you evidence of the authoritative recog”
nition of the District of Assiniboia by the Crown of England. I have always undel”
stood that the original Province of Quebec, as constituted by the Act of 1774, wa8
bounded to the north by the southern boundary of the territory granted to the
Hudson’s Bay Company, and I have always understood that that southern boundary w#®
the height of land separating the basin of Hudson’s Bay from the chain of greab
lakes and the St. Lawrence, and constituting a water-shed on one side and on the
other. I have always understood that to be the case. I have furtherunderstood tha®
when the Constitutional Act came 10 be passed in 1791, and the Provinces divide®
it was judicially held in the deReinbardt case by Chief Justice Sewell, that although
that Act divided the Provinces, it did nothing to extend either of them. I think that
is self-evident.

303. Was the Colony of Assiniboia recognized by the Imperial Governmen®
and in what way ?—The existence de facto of the Colony of Assiniboia was certainly
recognized in a variety of ways, and in the most authoritative manner by the CroWw?
of England in a series of Acts that admit of no doubt whatever. They sent the 66%
Regiment there in 1846 or 1847, under Colonel Crofton. They were sent by order
ot the Duke of Wellington to occcupy that place, so that in view of any trouble 1%
respect to the Oregon question, they might be made available on the other side of
the mountains. However that was, they were sent there. After that, when I W
sworn in as Governor in 1855, after the retirement of Colonel Crofton and the troops 1
made a demand for troops for the purpose of keeping order, and I got troops 0P
manded by Major Seaton. They sent out a company of 100 men of the Canadia®
Rifles, British troops in the pay of the British Government, and they were quarter
there some years.




By Mr. Ouimet : E
804. You wore sent there in 1835 as Governor of Assiniboia >—Yes. Besides the
tl‘oops, the Crown of England sent out a number of pensioners whom they re-enrolled in
bepe" Manent form, to whom the Hudson’s Bay Company agreed to give land on their

»abgoming settlers there. That was done on the retirement of the 6th Regiment,

w ut the year 1850 or 1851, and those pensioners were there with their _fummes,
Bhlle I was there as Governor. Some of them and their descendants are still there.
found a more important recognition accidentally yesterday evening on the
fﬁmt of the English Crown, of the fact that the Colony of Assiniboia was a colony,
® eXistence of which they not only knew of bat with respect to which they reserved
“mselves the right to establish, of tucir prerogative, Courts of Justice when-

e they should see fit.

Wwax 209+ You mean the Imperial Government >—Yes. The way I came across that
0:?&; referring to some old notes which I kept when I was in Assiniboia in 1857

Soline> In turning them over I found the opinions given by the Attorney and
w llcltor.

Rioas Generals of England of that day, Sir Richard Bethel and Sir Henry
n Ating. T found that I had extracted from a newspaper the opinions which thosigentle—
is 1 were supposed to have given. I alsofound that I had made this note : 'l‘here

an all-important paragraph omitted,” and I find the parz_lgraph. is inserted in my
i:l;dyvl‘iting. Then to verify it I looked at the opinion as it is published by anthority
b }_‘}B Couttry, and contained in the book entitled “ Statutes, documents and papers
Vi:?lmg on the discussion respecting the northern and western bolundam(?s gf the Pro-
tha,ge of Ontario, compiled by direction of the Government of Ontario.” I found
Durnae . PAragraph which was omitted in publication, probably for some party
«mPOSe, at that time, was this: [to be found on page 200 of the book referred to]
be ihe Company has, under the charter, power to make ordinances (which would
an D the nature of by-laws) for the government of the persons empl_oypd by them,
orgy a.lso Power to exercise jurisdiction in all matters civil and criminal ; but no
€0 nd.nee_would be valid that was contrary to the common law, nor could the
rightany 1nsist on its right to administer justice as against the Crown’s prerogative

o 10 establish Courts of Civil and Criminal Justice W1’§hm‘ the territory.” Here
the ¢ n 185’;’, you have the two law officers of the Crown in ]Ln_gland, stzm_ng it was
Of ¢y own’s prerogative right, at that time, if they shoul_d see fit, to qstablxsh_ Courts
v riav” and Criminal Justice in Assiniboia.  Now, that is a_declaration enuri:]y at
hag bnee With the possibilty of its being part of Upper Canada,because to Upper Canada
haq °en granted legislative powers and a constitution of its own, and in its legislature
tiop ogen Vvested the right to constitute Courts of Justice. That was adecisive recogr;:-
Crg the fact by the law officers in England that that colony de facto existed, that the

0 recoonized it ¢ ly had th > but possibly at that time contem-
Dla gnized it, and not only had the power P Y S
%ted the exercise of the power of making it a Crown colony, and establishing

to brlg r? Justice there irrespective of Upper Canada, to which it was not considered
o8 at all,
Up 806." 1 was considered that the water-shed formed the northern boundary line of
Wasp ?E Oa.“ada ?—Undoubtedly, and it was considered that the western boundary
the o line running due north, as it was laid down in the deReinhardt case, from
Hud: Muence of the Mississippi and Ohio to the southern boundary of the

o0 Bay Company’s territory.

307 By Mr. Trow - : h
been <5 Is the word due north used ?—No; the word northward is used, but that has
'J‘lsticn o Preted by the most eminent Judge who ever lived in Lower Canada, Chief

¢ Sowell, 1o mean undoubtedly north.
Y Mr. DeCosmos : L
"meyy: **hatdo you consider the eastern boundary of Assiniboia ?—I do not exactly
in}, " at this minute, but I could easily verify it. The question as to how
: °la was orected is a long story. The Barl of Selkirk affected to surrender or
%mpri e, to the Hudson's Bay Company a large tract of country which is now
in the State of Minnesota ; no doubt of that. But the limits of Assiniboia,
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while T was there, I do not now exactly remember. I could, however, verify it in &
moment by my report, because when I was sent up as Commissioner in 1870 or 1871,
to report upon the state of the laws that existed previous to the establishment of
Manitoba, I considered that question involved, in a certain degree, the gcographical
extent of the country ; and although the title of the Hudson’s Bay Company had
been admitted by the surrender which was accepted of their title by the Crown of
England and by Canada, still I had to report what the laws were, and in my report 'I
find that the district of Assiniboia, long after the Barl of Selkirk had surrendered his
rights to the Hudson’s Bay Company, was constituted and defined by the Board of
Directors of the Hudson’s Bay Company in London. I have that here.

By Mr. Robinson :

309. There never was any setting out by stakes and bounds officially of the dis-
trict of Assiniboia ?—I am not able to say whether there was or not; my impressio®
is there was. There were two eminent surveyors in olden times, Messrs. Thomson
and Taylor, and I always understood a survey had been made  But I will not answel'
the question with certainty. I always took it for granted such had been done.

By the Chairman :
310. You say that the surrender of the title of the Hudson’s Bay Company to the
Crown of England and to Canada, and its acceptance by them, established its validity

Have you opinions of learned counsel as to the validity of the Hudson’s Bay Com:,

pany’s charter, and the extent of territory it covered ¢ —There have been a series 0
opinions from the earliest times, going back to the day of Lord Mansfiell, then, Mr:
Murray, and coming down to the present day, which, with very little variation, hav®
always maintained the right of the company to the soil, and to the territory ; but
have not maintained with equal certainty their right to exclusive trading privileg®
I take it that the Crown of Kngland had the same right to grant land when it W83
granted by King Charles, that the Crown in Canada has to grant land no¥
apart from exclusive trade privilege. It was in the year 1833, on the 13th Marcb;,
at a general court held in the Hudson’s Bay House, London, that the district ©
Assiniboia was erected and was declared * co-extensive with such portions of the te!”
ritory (these are the words of the order) granted to the late Thomas, Barl of Sellirky
on the 12th June, 1811, as is now within the domains of Her Britannic Majesty.” ;
is what constituted the districtof Assiniboia, and it so constituted de facto, whateve’
its precise extent, it has certainly been recognised by a series of Acts by the Briti?
Government. I may state more than that: I came down from the Red River countty
in the fall of 1558. “Mr. Watkin was in this country, and was associated with S
Fdmund Head in connection with the interests of the Hudson’s Bay Companys?
withr respect to some proposition for establishing a Government in that territory by
and-bye. It was felt it could no longer be held as a monopoly. I was, at the requ®®
of the Duke of Newcastle, called upon to draw up a report and make a recommondal
tion as to the form of Government which was desirable. This was in 1863. ¢
reported in favor of a Crown colony. I believe Sir Edmund Head did so too. M9
certainly the Duke of Newcastle recognised as a possible event that the Crow™ Qt
England might make a Crown colony of it. I believe it was a mere accident tha®
was not done. At one time it was considered, not only desirable, but almost certd™
that it would be made a Crown colony, which is perfectly at variance with its bei™®
part of Upper Canada. : 4
311. You had a judicature established there for the trial of criminal cases ?’Yad
The validity of the company’s charter, in that respect, has always been acknowled de .
by the law officers of England. They administered justice there, perhaps in a re# -7;
but in a very efficient manner; and on one occasion, I am happy to say not i ol
time, but in that of my predecessor, an Indian was tried for his life. He was fo8 o
uilty by a jury, condemned to be executed, and was executed just outside
arry. : :
312. So that it was de facto a separate colony ?—It was unquestionably. It 7:;
de facto a separate colony, and recognised as such by the Crown of England, whi

4
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im'_imated more than once the possibility of their exercising their authority there
quite independent of Canada.

By Mr. DeCosmos : —

313. I understood that the territory of Assiniboia was the same as that which had
beon granted to Liord Selkirk ?—Partly so.

314, What 1 desire to have is a description’of those bonndaries.—No doubt
What Tord Sclkirk assumed to own, and the country he intended to sottle, exiended
over a very great part of what is now Minnesota, and which before it became

‘Iinesota, was the territory of Dakotah and Minnesota, now forming two Slates.

By Mr. DeCosmos :

U 315. The international boundary fixes conclusively the fact that the territory of

Pper Canada cannot go further south; but what we want to know is, what documen-
"Iy evidence can be produced to show how far the boundary of Assiniboia went east
dong the international boundary, or how far the boundary of Upper Canada went
“est along the international boundary—I take it everything that was west of a due
:?Pth line from the confluence of the Mississippi and Ohio was Assiniboia ? I think

By the Chairman :

.816. Or Hudson’s Bay Company’s territory ?—Or Hudson’s Bay Territory, but
“l‘?slt.liboia certainly used to bring in criminals from some distance and try those
“timinals from Bout de la Riviére, at the foot of Lake Winnipeg, and Winnipeg

Ver, just where the river runs into the lake.
By Mr. DeCosmos : }
I 317. Are there any records of criminals having having been brought in from the
ke of the Woods >—Not that I know of. /

. 818, Or east of the water-shed ?—Not that I know of. I know of no instance in
“hich it was found necessary to do that. I do mot know that the authority of
- 38Iiboia would have been assumed. [ think probably one of the Statutes vestin
“ IWiSdiction in the Province of Lower and Upper Canada would have been invoked.
- 8re were two Acts, and one of them would probably have been invoked ; but at all
h Suts, whichever was invoked, it was notconsidered Upper Canada, or it would not

Ave been necessary to give jurisdiction to the Provinces.
By Mr. Ouimet :
3 .319. How did Lord Selkirk come into the possession of that vast territory called
Cossmlboia, and how did it pass afterwards into the hands of the Hudson’s Bay
X ‘“Papy ?—The old Canada Company, called the North-West Company, gave certain
anght? in the first instance ; what they were I do not know, and I have never seen
S Y Instrument attesting them to Lord Selkirk, who brought out a number of
Otch and Shetland Island emigrants and settled them there.
By Mr. DeCosmos : . :
feg 320. In other words, it was merely a quit claim. They surrendered their pos-
i B&’I‘y rights ?—The North-West Company assumed to be trading there, and the
&t“thSOn’s Bay Company said the country was theirs, and there was a battle fought
Hude rog Plains between them, but the country eventually came back to the
S0n’s Bay Company.

3 By Mr. Robinson : A

hag 21; The North-West Company always disputed that the Hudson’s Bay Company
of Ht'erl‘ltorial rights, and maintained that they should confine themselves to the shores
QOm‘ldson’s Bay ?—I do not know of any pretension of that kind. The North West
%m}[))igy took all they could, and as far traders they rather beat the Hudson’s Bay

Y.

39 By Mr. Ouimet : > & 1 D

%2, But what territorial rights had Lord Selkirk, and were these territorial rights
d by the Crown of Kngland ? —They were not recognised by the Crown of
»80 far as T know, in Lord Selkirk’s time, only after the establishment by the
twg p?“}’ of the colony there under the charter, because under that charter tl;ey_ had
i‘“‘f{t rights ; they had not only the right of governing and exercising Jjurisdic-

re(}O it
g
ggglund
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tion over servants and employees, but another part of the charter distinctly
recognized- the possibility of a colony being established.
By Mr. Trow : \

323. The ailotments given by Lord Selkirk to settlers were recognised at all time
afterwards, were they not ?—Yes. The Hudson’s Bay Comany always exercised the
greatest good faith with respeet to the land grants. What was called the land
system was most imperfect, consisting of a book kept by a clerk; but any represen-
tation made or fact ascertained was always at once recognised by the Hudson’s Bay
Company, and a sort of title given. The settlers always had their rights respected ;
nobody ever lost land they occupied.

324. These settlements were confined to the Red River bottom lands asa rule ?—
Yes.

375. They did not extend to any districts outside >—Originally they were'settled
for twenty miles on the banks of the Red River between Lower Fort Garry and
Upper Fort Garry. The Kildonan settlement was an offshoot from the old settlement.

By Mr. Royal : :

326. Did Lord Selkirk get any charter from any power?—Lord Selkirk was an
usurper. He wanted to do good to some of his Scotch countrymen, and to exclude
the North-West Company, if he could, from that country. He wasa very energeti¢
man; but from the moment Assiniboia was established as a colony the British
Government dealt with it as a colony, and as a separate thing altogether from
Upper Canada.

By Mr. Ouimet :

327. When was it established as a colony ?—In 1839. That is to say, that dé
facto it existed before then ; but on the 13th March, 1839, this governing power, ‘h®
Hudson’s Bay Company, made laws for that place.

Witness.—Handed in papers and documents to accompany his evidence.

Examination continued :(—

By Mr. Ouimet :

328. You have told us that after the 6th Regiment was withdrawn by the English
Government, pensioners were left there with the understanding that the
Hudson’s Bay Company would give them lands to settle upon, and also on the
condition that they would serve in case of emergency:—Yes; that was the
arrangement made between the English War Office and the Hudson’s Bay Company;
They continued to draw their pay, the Hudson’s Bay Company being the Agents ©
the War Office for that purpose, Col. Caldwell and Captain Hill being the officers of :
the pensioners there. They were regularly paid for years, and called out annually
for drill. They had a uniform, and were to all intents and purposes a military forc®
smployed by the Crown of Englands

329. Were lands given to them according to agreement ?—Yes.

330. In what portion of the settlement?—Generally up the Assiniboine, from For
Garry up as far as where Burke’s used to be, round the bend of the Assiniboine:
Some of their descendants now hold those lands.

331. This, according to your judgment, would show that the Crown recogniz@d
that the Hudson’s Bay Company had the right to dispose of the land; that they h}‘d
pessession of the land and the right to dispose of it ?—No doubt of it. No Engli
lawyer has ever given an opinion that the grant was invalid as regards the land. 1%
the very early days of the controversy, there were some gentlemen who were of th‘}
opinion that the extent of the territory granted, meant only the immediate shores od
Hudson’s Bay. That was immediately refuted by the words, lakes, rivers 4%
inlets,” and the extent of their occupation would necessarily be the points to whi¢
they could penetrate by these rivers; that is to say, the height of land. That de®
existed. When ths Act of 1774 came to be passed, that deed was recognized ; and it 1*
stated there that their southern boundary should be the northern boundary of "
Province of Quebec; and when the Province was divided nothing was said about’
at all. Nothing was added to Upper Canada, only it was divided from Lower Canad®




99

By Mr. Trow :

332. Are you of opinion that the Hudson’s Bay Company’s Charter gave them an
absolue right to the soil, or gave them rights merely for trading purposes ?—I believe
't gave them an absolute right to the soil.

By Mr. Robinson :
B 833. What was the opinion of Sir Arthur Pigott, Sergeant Spankey and Lord
fougham ?—There were some early opinions of counsel, and Lord Brougham’s was
¢ of them, that the title was circamscribed with respect to the rights of discovery,
0d limited to the immediate shores of the Bay. I know such opinions were given.

334 Did those opinions not touch the territorial rights of the company ?—I
t remember at this moment; but the opinions are all printed.

By Mr. Ouimet :

5 335. Could you find the agreement between the War Office and the Hudson’s Bay

Uthorities about those pepsioners and their being given land to settle upon by the
L l,‘.éldson’ﬁ Bay Company ?—You would find in the archives at Fort Garry those people’s
1185 to those lands. As to the despatches which passed between the War Office and
¢ Hudson’s Bay Company, they are to befound in London.
i 336. The lands were given as an inducement to send out the military ?—The
glish Government said: “We will send out soldiers and pay them, but in order
Oameliorate their lot, you must give them grants of land.

By Mr. DeCosmos :

= Are you aware whether there is any deed of snrrender in existence between

Thrd Selkirk and his heirs and the Hudson’s Bay Company ?—I am not aware of that.
¢ must have been something, I take it.

W 338. Are you aware whether there is any decd passing the rights of the North-
ot Company to Lord Selkirk ?—I am not.

w.. By the Chairman :
Fren339: Are you aware whether, subsequent to the Treaty of Utrecht, when the
whet%h’ by that treaty, restored all their possessions on the bay to the Knglish,
on er the Hudson’s Bay Company were ever afterwards disturbed in possession
kng ® Immediate confines of the bay?—As a matter of curious history, I do not
peow{ Whether it can be exactly ascertained or not. I have known a great many old
Ple in that country, full of traditions, one of which is that the Hudson's Bay

d()n’

337,

Mpany had establishments on the Albany River at a very early period.
had , '01~ Ispeak of the mere confines of the bay ?—I have never heard that the French
eq

ly any establishments there after the Treaty of Utrecht.
Orty 1y lblg é)L subsequent to the Treaty of Utrecht ?— They had before they took the
all t?42- The object of my question is this: There is, on that map on the wall and
In th]e- maps of the time, a line called the boundary line of Hudson’s Bay.
the 9 Nstructions to Governors from 1791 to 1838, in describing the dividing line,
ary lisay a line drawn due north from the head of Lake Temi-caming to the bound-
“to "¢ of Hudson’s Bay ; subsequent to 1828 the wording of the Commissions ran
be g © shore of Hudson’s Bay.” Was that boundary line ot Hudsou’s Bay beld to
the he'}tlcal with the height of land or the shore *—I have aiways considered it to be

LIght of land,

1 i The country of the Illinois, was it considered a part of Canada at the time of
|
!
|

Pathe(:‘mlo“’ or was it considered a part of Louisiana?—This is a subject which is

Wag 5 snebulous in my mind. I have always had an idea that the Iilinois country
1t Was ort of offshoot or territory of Louisiana in ancient times. I do not know_ that
Taliy l:Ver. considered a part of Canada at all,. but I would not .prof'css to give a
Quitg Opinion on the subject. My recollection has been that it was somethmg
4part from Canada.
344 By Mr. DeCosmos :
‘ : E“‘»t is, French Canada ?—Yes.

==
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By Mr. Trow :

345. I consider Judge Johnson to say that the colony of Assiniboia was
acknowledged by the British Government, but I do not see that that gives us much
information respecting the northern limits of Quebec or Canada ?—=No ; merely with
respect to the northern boundary.

346. You have not given us the western limits, because you have not told us how
far east that colony was acknowledged to extend ?—It was always considered to
extend to the boundary of Upper Canada on the south and south-east, namely, the
height of land. )

347. Were any settlements made on Rainy River or Lake of the Woods ?—-You
cannot call them settlements. I have known eccentric individuals who settled there,
one of whom was a Mr. McLeod, but there were no settlements of any importance.
About the Rat Portage and Fort Frances, there were several French halt-breed
families settled.

348. That is, at the head of Rainy River ?—The head of Rainy Lake.

The Chairman :—Rainy River, or rather its waters, have their source 200 miles
to the east of that.

By Mr. Royal :

349. Do you think that General Alured Clark’s proclamation of 1Sth Nov., 179,
considering it in connection with the Orders of Council of the 19th and 24th August,
1791, and the Royal Instructions of 12th and 16th September of the same year, t0
Governor General Lord Dorchester, could have the effect of enlarging the Provincé
of Upper Canada beyond the limits assigned to it by the Act and the Order in Council
and instructions based thereon ?—Of course any Statute may have been interpret
gightly or wrongly by the Executive, but the interpretation would not alter the

tatute.

350. But these instructions must have been based on the Statutes ?—Yes.

351. Therefore they could notin any way extend or diminish the territory of the
Province of Quebec ?—Clearly not.

352. You spoke, some time ago, of the opinions of Lord Brougham; I see the
Cavendish papers are often quoted in these volumes. Do you consider them very
valuable as an authority on the matter we are considering ?—Lord Brougham w8¢
asked by the adversaries of the Hudson’s Bay Company to give an opinion; it 1#
published in the volumes before us. The Cavendish papers were published in 183
65 years after the debates of 1774, and were never considered to be of any importancé
but rather hazy. They would have the authority of any report, if published at th®
time, subject to contradiction or correction by people who could contradict or corre"d
them. But when published 65 years afterwards, when the people who coul
contradict or correct them were dead, they could not possess any value. They wer®
looked upon as the gossipy production” of an old gentleman, who was not very
eminent, Mr. Henry Cavendish, afterwards Sir Henry Cavendish. .

By Mr. Robinson : 4
333. Still they agree very much with the letter of Mr. Burke to his then const!
uents in York State ?—The impression of Cavendish was evidently that it W
intended to go to the Mississippi, but T believe it is considered a mistake.

By the Chairman :

354. Is there anything about the Mississippi in the Cavendish papers ?—Ihave ™
seen them for years. I remember when they appeared, I was youngat the time;
Eeople looked for them as if they were going to throw light on a number of thing®

ut they did not throw any light that I know of.

By Mr. Robinson : 1

355. You spoke of the decision in the de Reinhardt case, I judge from what Yoﬂ,
have said, you have given that judgment some consideration.— Yes, but not V8

lately. T had occasion to look at it in reference to occurrences of many years & b;

356. You mentioned it as settling the question of boundary in your mind ?— I

question of boundary was specifically raised in that case before Chief Justice SeW®

4
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357. How was it no force was given to that decision by the execution of the Rein
hardt 771 forget whether he was acquitted or found guilty.
. 338, Do you know whether it was upon an objection taken by the Crown officers
In England that the decision was not justified ?—I do not know; I forget what the
verdict was.
Mr. Caron’ :—He was found guilty, but his case was submitted to the Privy
uncil. He was pardoned.

. Witness, continuing :—The line of defence taken by Stuart and Valliere was that
th}s murder, having been committed at the Dalles on the Winnipeg River, wa$ com-
Mitted in Upper Canada. They failed to establish that. The court was dead against

em ; no doubt about that. Chief Justice Sewell, who tried the case, is looked upon
3 the greatest luminary of the law we ever had in Lower Canada. It may almost

¢ said that he made our laws.

_ By Mr. Robinson :
1 339. I see that Sir George Carvier in adespateh which he seat to the English in
r 869, when he was associated with Mr, McDougall, styled the Hudson’s Bay Com-
1y, touching the territory which they claimed from Lake Superior to Winnipeg,
Squatters 7—That was with the view of getting the title as cheaply as he could.
th 360. He gave his reasons ?—He was treating with them and was prepared to give
1M money, £300,000. Of course he wanted to cheapen their title as much as he
ould - 1 do not want to say that, in giving that opinion, he was not quite sincere.
€ View he and Mr. McDougall took was propounded with a great deal of force by
t MeDougall, but all with the object of buying the territory.

By Mr, Royal :
. 361. In the instructions that were given to you as Recorder, was any territorial
Wisdiction assigned ?—The district of Assiniboia; I had to find that out for myself;
fever gave myself much trouble to find it out.

By Mr. Robinson :

362. The demand you made, when you were sworn in as Governor, for troops : did
you make it direct to the Hnglish or Canadian Government?—I was instructed to
. ak,e 1t to the Hudson’s Bay Company, who were my immediate superiors, and they
bpphed to the English Government, and the troops were sent out. They came out

otk Factory, and proceeded by way of Nelson River up to Fort Garry.

Original paper handed in by the Honorable Mr. Justice Johnson.

To His Excellency the Right Honorable John, Baron Lisgar, of Lisgar and Baillie-
rough, one of Her Majesty’s Most Honorable Privy Council, Knight Grand
Ol_'oss of the Most Honorable Order of the Bath, Knight Grand Cross of the Most
'Stisf;guished Order of St. Michael and St. George, Governor General of Canada,

C., &e.

Gre, L ?he undersigned Special Commissioner appoin_ted by instrument under the
Cog &“ Seal of Canada, bearing date at Ottawa, the third of September, 1870, to pro-
thehto Fort Garry and investigate, enquire and report as therein directed, have

Onor to make the following report :—

1 Was required by my Commission to ascertain and report, 1
fore St. The state of the laws, regulation and institutions or ordinances, lawfully in
‘, %0 Manitoba, up to the 15th July, 1870. it
! th , 0d. The mode of administering Justice in Manitoba, the organization of Courts,
| vmemumber and mode of appointment of Justices of the Peace, and Police arrange-
‘lndes’ together with the means employed for the administration of Justice there

r-,‘ and the measures adopted for keeping the peace. : :
the ¢ ', To transmit copies of laws, institutions, ordinances, or regulations havm’g
By, o1C0 Or effoct, of law up to the date aforesaid, whether made by the Hudson’s

Company o by any other lawfully constituted authority on that behalf.
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4th. To report what measuares it might be expedicnt to adopt for the introdue-
tion into the Province of Manitoba of the system of criminal law and criminal pro-
cedure now in force in the other Provinces of the Dominion of Canada, :

5th. To make similar enquiry and report with respect to the North-West Terri-
tories, suguesting such amendments as I might judge proper to facilitate the adminis-
tration of civil as well as criminal justice in those territories.

These several subjects will now be noticed seriatim :

 The State of the Laws in Force in Manitoba up to the 15th of July, 1870.

King Charles the Second, in the year one thousand six hundred and seventy,
granted to the Hudson’s Bay Company, under the name of the Governor and Com-
pany of Adventurers of England trading into Hudson’s Bay, a Charter of incorpora
tion with very extensive privileges and powers, the whole or even the greater part
of which it is not necessary for the purpose of this report to describe.

The Charter ordained, amongst other things, that the territory granted to the
Company was to be reckoned one of His Majesty’s plantations or Colonies in America,
and called Rupert’s Land, and that the Company were to be the absolute lords proprie-
tors of the same forever. With respect to the power of making laws, the language
used in the Charter seems to contemplate, in the first instance, merely the power ©
making and enforcing such regulations and imposing such penalties and punishment®
not repugnant to the Laws of England, as the Company might deem 'necessary for

the good government of the territory in respect to their own officers and servant®
and the protection of their trade.

These powers are conferred in the following words of the Charter :—

“ And further we do, by these presents for us, our heirs and successors, makeé
“ create, and constitute the said Governor and Company for the time being, and thelr
“ suceessors the true and absolute Lords and proprietors of the same territory, limits
¢« and places aforesaid, and of all other the premises, saving always the faith, allegianc®
“ and Soverign dominion due to us, our heirs and successors, for the same to havé
“ hold, possess and enjoy the said territory, limits and places, and all and singuld®
“ other the premises hereby granted, as aforesaid, with their and every of their righté
“ members, jurisdictions, prerogatives, royalties and appurtenances whatsoever,
“ them the said Governor and Company and their successors forever, to be holden of
“ us our heirs and successors, as of our Manor of Bast Greenwich, in our County ©
“ Kent, in free and common soccage, and not in capite or by Knights service ; yieldind
“ and paying yearly to us, our heirs and successors for the same, two elks and tWo
“ black beavers, whensoever and as often as we, our heirs and successors, sha"
“ happen to enter into the said countries, territories and regions hereby gr:mte_d’
“and farther our will and pleasure is, and by these presents for us, our heir®
“ and successors, we do grant unto the said Governor and Company, and to thef
“ successors, that it shall and may be lawful to and for the said Governor aP
“ Company, and their successors from time to time to assemble themselves ¢
“or about any the matters, causes, affairs or businesses of the said trade in 2%
“ place or places for the same convenient within our dominions or elsewhere, 82
“there to hold Court for the said Company, and the affairs thereof; and that & 0
“it shall and may be lawful to and for them and the greater part of them, being =
« assembled and that shall then and there be present in any such place or plac?
“ whereof the Governor or his Deputy for the time being to be one, to make, or all
“ and constitute such and so many reasonable laws, constitutions, orders and ordinanc®
“as to them or the greater part of them being then and there present shall SOe’ﬁ
“ necessary and convenient for the good government of the said Company and of ”‘r
“ Governors of colonies, forts and plantations, factors, masters, mariners, and 0th®
“ officers employed or to be employed in any of the territories and lands aforesaid al{d
“in any of their voyages; and for the better advancement and continuance of the sal ¥
““ trade or traffic and plantations, and the same laws, constitutions, orders and ordi®
“ auces so made, to put in use and execute accordingly, and at their pleasure to rev?
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:‘ and alter the same or any of them as the occassion shall require, and that the said
vernor and Company, so often as they shall make, ordain or establish any such
« -3WSs, constitutions, orders and ordinances in such form, as aforesaid, shall and may
? lawfully impose, ordain, limit and provide such pains, punishments, and penalties
Upon all offenders contrary to such laws. constitutions, orders and ordinances, or any
of them as to the said Governor and Company, for the time being or the greater part
& of them then and there being present, the said Governor or his Deputy being always
« Qe shall seem necessary, requisite or convenient for the observation of the same
. AW, constitutions, orders and ordinances, and the same fines and amerciaments shall
«2d may by their officers and servants from time to time to be appointed for
@ tha!-, purpose. levy, take, and have to the use of the said Governor and Company and
their successors without the impediment of us, our heirs, or successors, orof any the
* officers or ministers ot us, our heirs, or successors, and without any accouut therefore
U8, our heirs or successors, to be made; all and singular which laws, constitutions
« Mders and ordinances, so, as aforesaid, to be made, we will to be duly observed, and
« ; ePt under the pains and penalties therein to be contained, so, always, as the said
« WS, constitutions, orders and ordinance, fines and amerciaments, be reasonable and
« Dot contrary or repugnant, but as near as may be agreeable to the Laws, Statutes or
Ustoms of this our Realm.”
S he powers and privileges granted with such amplitude of expressi’on, seem,
amiertheless, to apply more particularly to the government of the Company’s officers
. Servants, as far as one object only of the Charter was concerned, viz., that of
Xlension of trade,and the regulations necessary for carrying it on at fortsfactories and
emei‘ places, where a largg number of persons of different rank in L_h‘e. service were
iop oyed. Accordingly, in a subsequent part of the instrument, as if in contemgla-
1 of' a future when, as a natural consequence of the establishment of forts and fae-
'les, and the cmployment of numerous officers and servants, settlements should
ome to ho formed, as well as persons who had ceased to be M the service, as of their
descen,q e P : T s ae o 0 :
o ants and other powers to legislate ‘a!ld to administer justice, civil and crim-
T as regards all other persons living within the territories, are expressly conferred
w, e following terms: ¢ And further of our special grace, certain knowledge and
« o oFe motion, we do for us, our heirs and successors, grant to and with the said
« povernment and Company of Adventurers of England trading into Hudson’s Bay,
“ atall lands, islands, territories, plantations, forts, fortifications, factories or colonies
W e{-e the said Company’s factories and trade are or shall be within any of the forts,
« 00£ aces afore lum'Led: shall be immediately from henceforth under the power and
% the f{fl_and of the said Governor and Company, their successors and assigns, saving
“ Saiq -a‘n,h and allegiance due to be perfo‘rmcd tous, our heirs and SuCCessors, as afore-
% vuth and that the said Governor and Company shall have liberty, full power, and
« andmﬁny Lo appoint and establish Governors and all other officers to govern them,
“the that ,t‘he Governor and the Council of the several and respective places where
« itlf'ald Company shall have plantations, forts, factories, colonies, or places of trade
5 ' any the countries, lands or territories hereby gx"anted, may have power to
« undge all persons belonging to the said Governor and Company, or that shall live
« g "€ them, in all causes, whether civil or criminal, according to the laws of this King-
&« Oz’ and to execule justice accordingly ; and in case any crime or rpisdcmeanm- shall be
“ Withfimtted in any of thesaid Compuny’s plantations,forts,factories, or places of trade
0 0 the limits aforesaid, where judicature canunot be executed for want of a
« Ohieel hor and Council there, then in such case it shall and may be lawful 1_°0r' the
“ Offop . actor of that place, and his Council Lo transmit the party, together with the
& & "“?, to such other plantation, factory or fort where there shall be a Governor and
«po e, where justice may be executed, or into the Kingdom of England, as-shall
“ offe Ought most convenient, there to receive such punishment as the nature of his
"¢ shal| deserve.”
in:s_sun}e that what is required of me _in. this report, is a statement of the laws
thel‘ef tutions de fucto existing and administered up to the 15th of July, 1s%0, I
Ore Purposely abstain from offering any remarks upon a question which, but

3
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for recent events, would have been one of great interest and importance, that is 0
say, the question of the geographical limits and extents of Rupert’s Land, within
which the rights and powers of the Hudson’s Bay Company were to be exercised.

That question, depending as it did upon historical facts, treaties and Statutes, for
the determination of what extent of country was occupied by the subjects of the
King of France at the time the Charter of Charles the Second was granted, and also
upon the effect of the Acts of Parliament of 1774 and 1791, in fixing the boundaries
of Canada, was one of great importance in its time, but is not embraced in the objects
of this commission.

Whatever interest may formerly have attached to that question, bas, of course,
been superseded by the recent public Acts of the Executive, both in England and in
Canada, and by the authority of Imperial and Canadian legislation.

It is enacted in the 2nd section of the Rupert’s Land Act ([mperial), 1863, that
for the purpose of that Act, “ the term Rupert’s Land shall include the whole of the
land and territories held or claimed to be held by the said Governor and Company ;
and the 5th section provides that “until otherwise enacted by the Parliament 0
Canada, all the powers, anthority and jurisdiction of the several courts of justice now
established in Rupert’s Land, and of the several officers thereof, and of all magistrates
and officers thereof, and of all magistrates and justices now acting within the sal
limits shall continue in force and effect therein.

The Act of the Canadian Parliament, 32 and 33 Vic., c. 3 (1869), provides thab
all existing laws are to remain in force until otherwise ordered by the Lieutenant
Governor under the authority of that Act; and public officers and functionaries are %0
retain their offices and continue to exercise their functions.

The Statute of the Canadian Parliament to amend and continue the last men
tioned Act, and to establish and provide for the Grvernment of the Province of Manl®
toba, creates a Province consisting of the greater part of the former district 0
Assiniboia, the principal settlement or colony under the government of the Hudson®
Bay Company in that.part of the country, and which the opponents of their rights had
formerly maintained to be within the limits of Canada; and, finally, the Parliament 0
Canada and Local Parliament of the Province of Manitoba have part of them, I*
various statutory enactments, recognized and continued throughout the entire Pro
vince the authority of the laws passed by the Governor and Council of Assiniboid
and of the courts of justice formerly existing in that district under their authority-

Without, therefore, expressing any opinion upon the merits of a former contro
versy, it seems clear that at the present time, the Dominion of Canada has establish
the Province of Manitoba upon the recognition of the Company’s title which is eP
volved in the surrender to the Crown of the whole territory that was occupied bY
them, and which was the basis of the Order in Council of Her Majesty admitting th
country into the Union or Dominion of Canada. 5

By Royal Charter, then, Rupert’s Land was constituted one of His Majest}’s
colonies or plantations in America, and hy the words of the Charter above quot®™
power was given to the Company to administer Justice civil and criminal, acqord:l“g
to the laws of this Kingdom. Even if the Charter had been silent on this subjec
there is no doubt that in the case of an English colony of this kind, as contradi®
tinguished from colonies acquired by the conquest, cession or descent, the Engli®
laws, so far as they are applicable to the condition of an infant settlement, are i
Jacto in force for the reason that there can be at first be no existing law to conté®
the superiority. (A.)

Under the anthority of the Charter (B.) also, the Hudson’s Bay Company, fro®
the time they re-acquired that portion of the country from the Earl of Selkirk ( 0

) to whom they had made a grant of it in 1811, made some regulations suited
the state of the country through a Governor and Council for the government 0

A.—Clark’s, Col. Law.—Burge's, Col. and Foreign Law.
B.—Charter, Hudson’s Bay Company,
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ttlers in the Selkirk or Red River Settlement, the only settlement then existing
10 their territories where any considerable number of persons had their abode.

This state of things continued up to the year 1839. :

On the 13th of March of that ycar, at a General Court held at the Hudson’s Bay
House in London, by the Governor and Committee, ““the District of Assiniboia was
SFected, and was to be co-extensive with such portion of the territory granted to the
% Thomas, Eail of Selkirk, on the 12th day of June, 1811, as is now within the

Minions of Her Britannic Majesty.” (C.) ? g%
. At the same time, and by the same authority, a Governor and Council of Assini-
boig Wwere appointed, and also a judicial officer by the style of “ Recorder,” who there-
after administered justice at regular quarterly courts, in all cases civil and criminal,
a3 Bearly as possible in accordance with English Law, and with the aid of a jury.

(D.)
" The Governor and Council of Assiniboiascon recognized the necessity of adopting
e alterations and improvements that had been made in the laws of England since
€ time of King Charles II., and desired to introduce, as far as they could be made
P a &g e g ) =~ 3 . .
Pplicable to the circumstances of the country, the English law as it existed at the
e of Her present Majesty’s accession, and subsequently they wirhed to extend the
Odern Jaws still further by introdacing the existing laws of England for the time

emg.

Q With this view they passed the 53rd Article of the Laws of the Governor and
OUnCil of Assiriboia, as revised on the 11th April, 1862, and afterwards the amend-
Meut of the 7th January, 1864.
of he first of these enactments was in the following words : “ Inplace of t‘he laws
ofH“g]imd of the date of the Hudson’s Bay Company"s charter, the lawg qf bngland
col, or Majesty’s accession, so far as they may be applicable to the condition of the
ityony’ shall regulate the proceedings of the General Court, till some higher author-
th OF this Council itself shall have expressly provided either in whole or in part to
L] contl‘ary,"
ry he amendment is in the language following : “To remove all doubts as to the
eeeg_CODstruction of the 53rd Article of the Code of the 11th April, 1862, the pro-
the éngs of the General Court shall Le regulated by the laws of England, not only of
of g ate of Her present Majesty’s accession, so far as they may apply to the condition
ap 1.° “Olony, but also by all such laws of England of subsequent date as may be
l.ep lleuble to the same. In other words, the proceedings of the General Court shall be
kngou ated by the existing laws of England for the time being, in as far as the same are
It '™ 10 the Court and are applicable to the condition of the coleny.” (E.)
is Obvious that the language of either and both of these enactments
thern.“dequate to extend the laws of England of either of the periods

ex mentioned to the 1ights and obligations of the in.hn!.imnts;_ the
to?ﬁe‘*“ terms, both of the one and of the other, being rqstncted
wag,  ‘e8ulations of the proceedings of the court. Contemporaneons FEnglish law

by {hneve”heleSS, deemed to have been introduced and was considered to be applied
¢ Court to the cases that came before it. (€19) 2
€ general principles of English law, as understood to have been modified as

abov . . .
logg)", LY the action of the Governor and Council of Assiniboia, together with such
¢

exism; ulations as that body made from time to time, constituted the body of law
8 In the District of Assiniboia. :
(R e laws of the Governor and Council were enregistered in a book, as they

o,
‘ pr?lpassed and were in the form of resolutions until the year 1862. On the 11th of

\\Of that year they were revised ; that is to say, all local enactments that were

L > g
the Bt;l;ge grant by the Company to Lord Selkirk had included a considerable portion of what is now
D, Minnesota and the Territory of Dakota. i : 1
.\Rx"‘“" of proceedings of General Court of Hudson’s Bay Company in London, See Appendix.
18“1“.\ e:'“d Laws of Governor and Council of Assiuiboi? Act 53, 11th January, 1862.

s by, l.h Supreme Court Bill passed by the Parliament of Manitoba ; Amendments, Tth January,
“Bulated thig subject. See Sections 30 and 38.
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in force on che 13th of March, 1862, were repealed, and the Revised Laws of Agsini-
boia were enacted. Subsequently to that time, amendments and alierations of the

Revised Laws continued to be made by the Governor and Council. "The whole Of:

these laws are comprised in the appendix to this report under the third head of
enquiry, indicated by my commission, and directing me to furnish copies of the 1law$
in force np to the 15th of July, 1870.

I should observe that the revision of 1862, though it repealed the laws in forc®
on the 13th of March of that year, and re-enacteda most of them, omitted to re-enact
a law of the Governor and Council of the 4th of July, 1839, by which trial by jury i
all criminal cases, and in civil cases for more than ten pounds sterling, W&
established. The qualification of petit jurors had been also fixed, and the mode ©
making the lists defined by regulations of the same date (4th July, 1839).

These regulations remained in force and were acted upon up to the date of the
revision (11th of April, 1842). They were then repealed, but no other regulation®
on those subjects were made. From the 11th of April, 1862, up to the 15th Julys
1870, petty jurors were summoned under the assumed authority of the old law, or
under the common law of England, as understood to prevail, and there never Wi
in the laws of Assiniboia any law whatever respecting grand jurors, their qualificd”
tion or the mode of making the list. (G.) &

In the year 1867 the British North America Act was passed by the [mperi
Parliament which so far affected the laws in force in that part of the territory whi¢
is now the Province of Manitoba, that amongst other things it made provision for
eventual admission into the Union of other parts of British America besides Canad®
Nova Scotia and New Brunswick, and in the execution of that purpose the Rupoﬂ'l';
Land Act of 1868 (Imperial), was enacted, and in express terms continued in ft
force and effect “ until otherwise enacted by the Parliament of Canada, all the power
authorities and jurisdiction of the several Courts of Justice now esta blished. 1?
Rupert’s Land, and of the several officers thereof, and of all Magistrates and J ustice®
now acting within the said limits.” i

The Parliament of Canada, on the 22nd June, 1869, enacted the Statute 32 27
33 Vic, c. 3, for the temporary government ot Rupert’s Land and the North- hi:
Territory when united with Canada, which contained similar provisious, recognizl“f
and continuing establisbhed institutions and existing offices. Besides the geuneral body ©
law existing, as above deseribed, up to 1ath July, 1870, some Imperial legislati®
from time to time took place, which though it can hardly be said to have had 807
practical effect in the country now constituting Manitoba, nevertheles« extended to}

This legislation is comprised (1803) in the [mperial Statutes 43rd Geo. 111, ¢. 19%
the 1st and 2nd Geo. 1V., ¢. 66 (1821) and the ZZnd and 23rd Vie., ¢. 26, 1859. y

The first of these Statutes enacted that all offences committed within “'%o
of the Indian territories, or parts of America not within the limits of either of -ted
Provinces ¢t Upper or Lower Canada, or of any Civil Government of the Unit
States of America, shall be, and be deemed to be offences of the same nature,
shall be tried in the same manner, and subject to the same punishment, as 1f the 8%
had been committed within the Provinces of Lower or Upper Canada. [t also g”'e
power to the Government of the then Goverunor of the then Province of Lo¥
Canada to appoint persons to act as Justices for the [ndian territories for the plll'P%r’
merely of hearing and committing for trial in Lower Canada, whereof the (Govert
if the circumstances of the case made 1t more convenient to have the trial in UP
Canada, could send the offender to that Province, and by instrument under the 50
of the Province of Lower Canada, cause him to be tried in the Upper Provinc>

The second Statute (1st and 2nd Geo. [V., ¢. 65), enacted that the Act of tq.',.
43rd of Geo. 111 should be extended to, and be in full force in and through all the tet
tories of the Hudson’s Bay Company. 4

d
0
G.—The Supreme Court Bill of the Manitoba Parliament has supplied their deﬁcienc‘es’r:ml?
empowered the General Quarterly Court to exercise at its usual sittings the authority of the SU

Court, until a Chief Justice shall be appointed by the Goverament of Cunada.
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Sec. 5. Tt further gave jurisdiction in civil eases in these territories to the
Courts of Upper Canada.
. Sec. 6. It also conferred power on the Government of Lower Canada to name
('C?)Mmissioners in the Territories for the execution of the processes of the Canadian
urts,

T Sec. 10. It gave power to the Crown to appoint Justices of the Peace in’ these
\ITitories on special terms, including the Territories granted to the Hudson’s Bay
(’ompahy, with power to such Justices to take evidence in the country, to be used in
the Courts in Upper Canada. g
ec. 11. It gave further power to the Crown to issue commissions under the
Seal, empowering Justices to hold Courts of Record for the trial of criminal
nces and misdemeanors, and also of civil cases, notwithstanding anything con-
Med in the Hudson’s Bay Company’s Charter.
€c. 12. Such Courts as to the number of justices, and as to the times and places
gfeholding them, either within or beyond the territories of the Company, were to
.Constituted as His Majesty should direct, but their power was not to extend to the
hla of capital offences, nor to civil actions wherein the amount in issue exceeded two
Wdred pounds. : 5
Whi Sec. 14. By the last section, all the rights, privileges, authorities and jurisdictions
Ohlch the Hudson’s Bay Company could by law claim and exercise under their
m};‘i“ter were to remain in as full force, virtue ard effect as if the Act had never been
e.

Gl'eat

The third, in this series of Imperial Statutes, is the 22nd and 23rd Vic., c. 26.
(o 1Dis Act recites the main provision of the 43rd Geo. 111, and of the 1st and 2nd
the:] » and empowers the Crown either by commissions appointing justices under
sucp. 2uter Statute, or by subsequent commission, or by Order in Council, to authorize
Ustices to try in a summary way all crimes, misdemeanors and offences what-
d:\?er, and to punish by fine or imprisonment, or both. In cases punishable by
3th, or in which, in the Justice's opinion, fine and imprisonment were inadequate
to Ue offence, they might either try the offender in the ordinary way, or send him
By p.PPer Canada to be tried there under the Act of Geo. IV., or if they saw fit, to
it '8t Columbia, to be tried by any Court having cognizance of a like offence com-
ted there, This last mentioned Act, however, in the final section is declared not
thi:Xtend to the territories granted to the Hudsons Bay Company. The reason of
iy ®Xception is apparent in the preamble of the Statute which recites, that all}'mugh
thogg 8 Of 1803 anil of 1821 had been passed, the Crown had never given effect to
% laws,  No Justices had been appointed, and no Courts of Record established by
t0 ox 'own, nor had the Governor of Lower Canada ever appointed any Commissioners
to - cute the processes of the Canadian Courts, and therefore it became necessary
the (?l © provision for the Indian territories that were not ’mcluded in the limits qf
it larter, leaving to the courts established by the Hudson’s Bay Company in their
Ories the aathority and jurisdiction that belongs to them.

IL:

\
ing; The mode of administering justice in the General Quarterly Court has been
lcated u O =

nder the preceding head of this report.

the Ch IS proper, however, to observe that the authority to administer justice undqr-
0 arter was conferred upon the Governor and his Council, and they, in their

o aju?i';i(?“f, i‘gthe early history of the colony, administered justice without the aid
1l officer. 3

Assin-g the 12th of February, 1835, it was resolved by the Governor and Council of
Gove: 018 1 “That a General Court of the Governor and Council shall be held at the
Shayy 1OF’S residence on the last Thursday of every quarter, at which the M:«tgmtx:ates
- Shil)j,, *®0d, where cases of a more serious nature, cases of debt exceeding forty
®Xam; % and al] appeal cases from the decisions of Justices of the Peace, shall be

e into, such court to be adjourned from day to day until all the cases in Liand
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be disposed of ; and as a check on frivolous and vexatious litigation, that the prose:
cuter shall pay into Court a fee of three shillings before any warrant shall be issueds
and in cases of appeal from the Justice of Peace Court to the Court of the Governot
and Council, a fee of five shillings be paid into Couart by the appellant.”

After the appointment of a Recorder (1839), the administration of justice in the
‘General Quarterly Court practically devolved upon that officer. )

Although the provisions of the Ist and 2nd Geo. IV., c. 66, section 12, limited
the jurisdiction of the Courts to be created under that statute, in eriminal cases 0
ron-capital offences, and in civil cases to the amount of two hundred pounds, no sue
limit had ever been imposed upon the courts existing under the Royal Charter, ab
they exercised civil and criminal jarisdiction without any limitation as to the amou
demanded or the character of the offence. The form of trial was in accord
ance with English practice, viz.,—with the aid of a jury and cither party
might make the other a witness. These courts had also, under the chartel
the power to try offenders who were sent to them from the distant p
of the country where there might be no Governor and Council to try them
The words of the charter that gave this power are as follows:—¢ That ﬂ}@
“ Governor and his Council of the several and respective places where the : sal
“ Company shall have plantations, forts, factories, colonies or places of trade Wltbla
“ any the countries, lands or térritories hereby granted may have power {o judge &
“ persons belonging to the said Governor and Company, or that shali live under them 1
““ all canses, whether civil or criminal according to the laws of this Kingdom, and to exec¥
“ justive accordingly, and in case any Crime or Misdemeanour shall be committed in 8?;
“ of the said Companies, plantations, forts, factories or places of trade within the lim! ]
* aforesaid where Judicature cannot be executed for the want of a Governor and Cou™
“ cil there, then in such case, it shall and may be lawful for the Chief Factor of th
“ place and his Council to transmit the party, together with the offence to such oth®
“ plantation, fuctory or fort where there shall be a Governor and Council, where J 8
“ tice may be exccuted or into this Kingdom of England, as shall be thought most ¢0”
“ venient.” .

By the local laws, Constables to the number of twelve, holding office for thfﬁz
Yyears, and at an annual salary of twelve pounds sterling, were appointed by t
Magistrates who assembled once in each year (on the last Thursday) for the pqug;
of appointing to vacancies and considering complaints. The constables were li
for misconduct to be suspended by the Petty Courts or by any Magistrate, and t0
dismissed by the General Court. ing

2. Petty Courts were constitutel under the authority of the same laws, ha"g;o
cognizance of debts (except those due to the public revenue) not exceeding iy
pounds sterling ; and also of all petty offences punishable by not more than for
shillings fine or penalty, and had special jurisdiction of cases arising from breac
tihe liquor laws, and of the laws respecting the supplying of intoxicating drinks

ndians.

For the purposes of these Petty Courts, the district was divided into thrie;
sections, defined in the law, for each of which a presiding and three other Magb,
trates were assigned at salaries varying according to the extent of the daty t‘;
performed in each section. The President and two Magistrates constituted a quor of
aud there was an appeal to tha General Court given from their judgments where tl
exceeded two pounds. The Petty Court of each section had jurisdiction co—extO'}:
with the limits of such section only, and in these, as in the General Court, €l
party to a suit might be made a witness by the other.

IIT.

Copies of Laws in Force up to 15th July, 1870.—To be furnished.

m’
Under this head I have the honor to append to this report the documents n¥
bered 1, 2, 3, 4, 5, and 6,
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No. 1. Charter of Incorporation granted by King Charles I. to the Governor
;gSOCompany of Adventurers of England trading inte Hudson’s Bay. 2nd May,
70.

No. 2. Statute of Imperial Parliament (1803), 43rd Geo. IIL,, e. 138.
No. 3. Statute of Imperial Parliament (1821), 1st and 2nd Geo. IV. e. 66.
No. 4. Statute of Imperial Parliament (1859), 22nd and 23rd Vic., c. 26.
Co 0. 5. Extract from proceedings of a General Court held by the Governor and
Mmittee of the Hudson’s Bay Company in London, 13th March, 1839.
185 0. 6, Laws of the Governor and Council of Assiniboine as revised 11th April,
% and continued afterwards to the latest session of that body.

1V.

Meagyreg expedient for introduction into Province of Manitoba of the Criminal Law in
force in the other Provinces of Canada.

g On the 4th of January, 1871, I had the honor to make a preliminary report
~Or this head, of my commission, and to recommend, first, that the system of
Minal law and criminal procedure existing throughout the rest of the Dominion,

er the Statutes of Canada of 1869, should be extended with all convenient celerity

¢ Province of Manitoba, to the extent, and with the amendments which I then sug-
lgne&ted, that is to say, that the thirteen consecutive chapters of the Statutes of the Parlia-.
0t of Canada of the 32nd and 33rd Vict,, from chapter 18 to chapter 30 inclusively ;
by ty’ that tho Genoral Court now existing, and any Court that mizht be constituted

" g Local Legislature to supersede it, should be empowered to take cognizance of

Criminal offences committed either in the Province of Manitoba or in any part of

. - North-West Territories; 3rdly, that in the circumstances of this country, the
thg b Possessed by the Queen’s subjects in the Province of Quebec, speaking either
nglish or the French language, to elect to be tried by a jury composed one-half
of&e"&gns speaking the language of the defence, should be extended to the inhabitants

: Anitoba and the rest of the Territories.

Cano 2 these suggestions and amendments have been adopted by the Parliament of

shoy) da’ since I had the honor of making that report, it becomes unnecessary that I

Now repeat the reasons of law and expendiency upon which they were based.

Tuespay, March 23rd, 1880.
’ The Committee mot at 10:30 a.m. Mr. Dawsox in the chair.
Taomas Hopains, Q.C., of Toronto, called and examined.

36g. By the Chairman. ot
Wheni - You were, I believe, Counsel for Ontario in the case of the boundaries
Gg o 1°ame before the Arbitrators?—-I was one of the Counsel; the Attorney
36?4 Was the leading Counsel.
oy At what time did the Arbitrators sit 7—They satin Ottawa on the 1st, 2nd and

gust, 1878,
| By Mr. Trow :
! Poing o Lsuppose you have examined the case in all its bearings from an Ontario
of view 7—Yeg.

366 By Mr. Ross : X
to Yost hWhere does the word “northward” on which so much of the argument seems
Qllebeé AP:,: oceur, according to your knowledge of the subject?—It occurs in the

3rq

preai({:‘l- Wh_at was the object of that Quebec Act of 1774, as you understand its
© ?—1I should mention that prior to that Act there had been a proclamation
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issued by the Crown the year of the cession of Canada, 1763, creating the four Govern-
ments of Quebee, Bast Florida, West Florida, and Grenada. The then Province of
Quebec was given very narrow boundaries. You will find on the map that they extende
from River Saint John, near Anticosti, to Lake Nipissing ; from thence to about
where Brockville now stands, and then along what is now the international boundary
and thence in a devious course to the Bay of Chaleur. The preamble of the
Quebec Act recites that certain countries, territories, and islands, in America were
ceded to His Majesty by the definitive treaty of peace concluded at Paris, on the
tenth day of February, 1763, and that by the arrangemeunts made by the said Royal
Proclamation, a very large extent of country within which there were several colonie®
and settlements of the subjects of France who claimed to remain therein under the fait
of the said Treaty, was left without any provision being made for the administratio?
of civil government therein. The intention of that Act as appears from the preamblé
was to bring within civil government those territories in which there were colonies an®
settlements of the subjects of France. The objects of that Act are also stated at page
388 of « Statutes, documents and papers bearing on the discussion respecting the
“northern and western boundaries of the Provinceof Ountario’’ thus: “ The particul® f
“object of the bill were to augment the importance of the Province of Quebec by
“ extending its limits southward to the banks of the Ohio, westward to the banks of
““ the Mississippi and northward to the boundary of the Hudson’s Bay Company.”

By the Chairman :

368. On whose authority is that given ?—On the authority of Mr. William Russel!
anthor of “ The History of America.” /

By Mr. Ross :

369. Were there French possessions or forts, or settlements along the eastern bank
of the Missisxippi, or that part of it north of its junction with the Ohio, or junction ¢
the Ohio with it 2—There were. [fyou examine this territory betweea what may
called the disputed lines, that is the line of the Mississippi river and the line due nor’s
from the junction of the Ohio and Mississippi, you will find that there were several we
known French settlements and trading posts within those disputed lines. There W
Fort Kaministiquia, which wasspecially named in Mackenzie’s travels as being un
the French Government of Canada ; also Forts St. Pierre, St. Charles La Pointe, Bons®
cceur, St. Croix, St. Nicholas, Crevecoear, St. Louis, Kaskaskias and some settleme?
on Lake Superior. It would appear that some of these forts and settiements wOW.>
be cut in two by a line drawn due north from the junction of the Ohio and MississipP™

By Mr. DeCosmos : :

370. Were any of those forts west of that due north line ?—VYes, all of thos®
whose names I have just mentioned.

By Mr. Trow : s

371. The intention of the Act was to include those forts particularly ?2—The.
iutention of the Quebec Act was to include within civil government those forts alt
settlements of the French which had hitherto been excluded, and the resvlt of drawi®
aline from the junction of the Ohio and Mississippi due north would have bee? %
have left out of the civil government of Quebec all those forts and settlemen
have mentioned.

By Mr. DeCosmos :

372. Did you mention St. Louis ?—Yes. :

373. That is St. Louis on the right bank of the Mississippi ?—Yes. !

374. Just north of the junction with the Ohio ?—A little north of the junctiod

By the Chairman : ”

375. But that was not in the country ceded ?—Yes. It is on the east side Of';d'
Mississippi. It must be remembered too, that at the time of the cession of Cap
to England, the great contest between the plenipotentaries was as to the Mississ!P
line, and it was finally conceded by France, and it became part of the Treaty
Paris, that the line of division should be the line of the Mississippi, and that all @ 10
ward of the Mississippi should belong to England, and westward, orLouisiana, Bb{"‘a,
remain the territory of France. Thiswas declared in the Treaty of 1763. There 13




111

OXpress provision in the Treaty, which declares that the limits between the English ana

«2uch tervitory ¢ shall be fixed irrevocably by a line drawn along the middle of
U e‘)Ri\'er Mis~issippi from its source to the River Iberville.”

0 ST6. Still there were settlements on the Mississippi, which were not a part of
AMada. At the time of the surrender to England, was the Illinois country a part of
?nadu?—’l‘he [llinois country, if my memory serves me rightly, had been pre-
%usly placed by the French King under Government of the Governors ot Canada.

By Mr. Ross: '

was 377. Have you any other reasons for supposing that by the term “ northward ”

meant a line along the eastern bank of the Mississippi. Were there commissicns of
the"?l"nors which seem to sustain the position you take or inference you draw from

Wag Qebee Act of 1774 ?7—Yes. The very same year the Quebec Act was passed (it

S é)assed in 1774) a commission was issued to the first Governor General of Quebec,
Stat 1y Carleton, and then the Crown by virtue of its prerogative right to interpret the

g saute in regard to civil government and to extend the jurisdiction of the Governors as

ODW fit, gave its interpretation to this indefinite word “ northward.” The commis-

4 Which will he found on page 46 of the Ontario documents follows the wording of

«oo-Ct thus : « Thence along the western boundary of the said Province (Penn-

“ wyevﬂma) until it strikes the River Ohio, and along the bank of the said river

« th:twf“'d,t” the banks of the Mississippi, and northward along the eastern bank of

“ Aq ,Smd river to the southern boundary of the territory granted to the Merchant

I.iv%‘f;nturers of England trading to Hudson’s Bay.” That Commission makes the

e the northward course of the boundary. !
By Mr. Trow :

878, That would be to the head of Red Lake ?—Yes.

279 By Mr Weldon : ' : _
ingy - It uses the same words as the Act ?—Tt usesfprecisely thejsame words only it
“issi‘;:?f the word “northward” by running it along the eastern bank of the

pi.

% By Mr. Trow. _

Whatey . That is northward ?—It is northward. There could be no other; because

g°VerneP was west of the Mississippi was French Territory and within the civil

terr ent of France, and whatever was east of the Mississippi was within British

You W"Y; and unless we read the line as running along the Mississippi River,

Smg) Ot“l_ljl find the English Government had unnecessarily and improperiy left out a

°fth(,s I'p of territory between the line “due north” and the river. The commission

to thatnem Governor General, dated 1777, contains a boundary line precisely similar
deseribed in the commission of Sir Guy Carleton, in December, 1774.

331 By Mr. Ross : F 0 1
R g1 OO there not a number of commissions issued, and was it not understood
Yoars tnd necessary through a number of those commissions extending over several

» 20ab the castern bank of the Mississippi was the western boundary ?

sy ¢, "« DeCosmos.—The commissions contain boundary lines, but that does not

oy Were the same.

the K Uness—The other Commissions have been examined, and are substantially

ﬂouth;}e- With regard to Mr. Ross’ question, I would say this: In 1783 all this

beeamen ter‘rltory to the Mississippi was surrendered to the United States, and

Mgpy, h Part of that country; then it became aquestion with the Imperial Govern-

Semgiy (()lw far west should the jurisdiction of the Governors extend over what

g 52 Of the British territory northward of line 49 ; and you will find that on

the P g’}l, 1756, the Crown then gave i*s interpretation to the then bouundary of

F*u a:f”me of Quebee, that remained British territory, in the commission of Sir

At 4 ¢ton, who was afterwards Lord Dorchester, and it defined the western

Ang P}F?li “Thence through Lake Superior northward of the Isles Royal,

« akg arlx qreaux, to the Long Lake, thence through the middle of the said Long

Said T, the water communication between it and the Liake of the Woods, to the

® of the Woods, thence through the said lake to the most northern point

8]
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¢ thereof, and from thenceon a due west course to the Mississippi.” These word®
are also in the trcaty between England and the United States. Then it went on %0
say “and northward to the southern boundary of the territory granted to the
“ Merchant Adventurers of England trading to Hudson’s Bay.” ~That gave the
Governor jurisdiction to the Liake of the Woods, at all events.

By the Chairman :

382. Do you consider that instructions to governors could extend or diminish the
limits of a Province ?—-My view is this, that as a matter of prerogative right, the Crow?
can, where the language of the Statute in regard to the boundaries of a Province 18
indefinite, give a clearly defined limit to that boundary without an Act of Parliaments
or it can, if it pleases, in addition to the territories which the statute prescribes
extend the boundaries of the Province. .

383, Then you consider the western boundary of Quebec'to have been indefinite ?—
After you leave the Mississippi, and taking the words of the commission to Sir Guy
Carleton “northward to the southern boundary of the territory granted to the
“ Merchant Adventurers of England, trading to Hudson’s Bay,” it was to some extel
indefinite in this, that at that time the Hudson’s Bay Company had no inland settl®”
ments. They had s>me few and scattered fringes of settlements on the shores of the bay*
They had never pushed inland, and had never taken possession of ths inland country:
The French had, and there was therefore to some extent an indefiniteness in f«he
boundary line after it left the Mississippi. It was left indefinite as to whether the 1in®
touched the settlements on Churchill River, Nelson, Severn, or Albany Rivers. ;

584. We were considering the word “ northward ” in the Quebec Act. There
nothing indefinite in the expression ¢ northward to the southern boundary of thﬁ
“ territory granted to the merchant adventurers of Eingland trading to Hudson's Bay
The territory of Hudson’s Bay was a point to be reached by a northern line. You ha¥
said that these settlements were a mere fringe on the Bay. Therefore, if they were?®
mere fringe on the Bay, would not the inference be that the line would be in th®
direction of the nearest point of those settlements rather to the eastward than to th°
westward of north ?—Not necessarily so; you must remember that the Crown whe
establishing a Civil Government gencrally extends it over the largest extent of it
territory. It is the duty as well as the interest of the Crown to bring within
Civil Government it establishes all the people as well as the territory they occuP£
and I think you will find in all cases where questions of boundary have been discus3
in the Courts that, whero by fair inference, they can bring the territory within ¥
control of Civil Government they have so interpreted the political act; because it ”;.
after all, not a question of law but a question of state, as to what the boundaries:a
territories should be. They have interpreted the Act of the Government in reg#
to boundaries so as, if possible, to bring within the jurisdiction of Civil Governme®
the largest number of people and the largest extent of territory. b

335. Granting that that was the intention, then, I suppose you would agree #
what Mr. Mills says in his report, page 185. “The limits of the Province of Ontari®
“then, are the international boundary upon the south, westward to the Rocky MO":;
“1tains; the Rocky Mountains, from the international boundary, northward to L
“ most north-westerly sources of the Saskatchewan, eastward until it intersects tbf
“ houndary line midway botween Lake Winnipeg and Port Nelson, at the mouth e
*Nelson River; and, upon the north-east, the line already indicated, drawn midw‘;’;
“between the posts held by England and France just before Canada was ceded to GI¢
“Britain.” Of course wherever you draw the line there are settlements outside of 1
that giving it the widest definition, it could not meet the condition of taking in all 0
settlements. The line is described in the treaty of 1774 with great minuteness;
words “ western,” ‘“ westerly,” and ““southerly” are made use of in that descript}on.on
you perceive, until you come down to the Ohio. Isit at all likely that a descrip laf
drawn with so much minuteness in one case would be so vague in the other, that ths,
would have meant some point west and north, which according to the maps of 00
days, would have passed westward of the territories which the Act says the l;ﬂ
must strike ?--You are right ; there was an indefiniteness in the western bound
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Under the Quebec Act; but the Crown in 1791, as it had the right todo, gave an in-
lerpretation to that indefiniteness in the Order in Council, which defined the bound-
aties of the new Province of Upper Canada, and you will find that that western
indefiniteness in respect to going north from the Mississippi River, and of including
2 number of French posts and settlements in what 1s now known as the Red River
erritory, were provided for in the Order in Council, which determined what should
¢ the western limit of Upper Canada. You will find in that Order in Council of 1791,
at, after running a line up to the boundary line of Hudson’s Bay, it included in
@ territory of Upper Canada all the territory to the westward and southward of
the said line, to the utmost extent of the country commonly called or known by the
Name of Canada. Under the name of Canada all those settlements to which you refer
Wiich had been to some extent left uncertain as to their government by the indefinite
Wording of the Quebec Act, were apparently brought within the Civil Government
the then Province of Upper Canada.
386. You have quoted the proclamation of General Clarke, and you have said the
Proclamation was founded on the Order in Council. The Order in Council clearly
Sates that the object of the Act wus to divide the then Province of Quebec into two;
't certainly to extend it. Now, supposing it could be shown that other instructions
195, course you have read the Royal Commission to Lord Dorchester of 12th Sept.,
171, have you not ?—Yes. !
387. It says the Province shall be divided into two ; the Province of Upper Canada,
Ontain so much of the former Province of Quebec as lies westerly of the line of

toe
i lvi§i0n, and Quebec to contain so much as lies to the east of the line of division. Suppos-
'8 it could be shown that instructions subsequent to that commission of 12th Sept.

haq 1,

. been issued to Lord Dorchester; supposing that such instructions commanded

.M to make public some boundary different from that of General Clarke’s proclama-

“lr()n; Supposing some clear and definite instructions had reached himn as to what he

be? 0 proclaim and he had proclaimed something different, would not that have
n

Act }? mistake ?—Perhaps you will allow me to explain a little. Suppose the Quebec

ﬁaggg the Mississippi was left indefinite, the Crown would still have had the right

ermine the question by a proclamation, because that indicates the action of the
(.Ozi'ogative inregard to boundaries, as well as other acts of state, and a proclamation
With('i h%}ve been issued bringing in such portions of that western territory as had

o 0 it those forts and settlements which it was the object of the Quebec Act to
eﬂ,“g Within Civil Government, provided they had not been brought in by the legal

€t of the Quebec Act.

. 388, That could have been doneand was done at a later date by instructions to the
civilernors'(’—l\?o; the territory left undefined could not have been brought within
iy o SOVernment by instructions to the Governors It must be an act of state, that
w’it’;‘],Pl‘Oclamation under the Great Seal which will control the subjects of the Crown
tha o that territory. There must have been a proclamation giving jurisdiction to
in re overnor, as the representative of the Crown. I will now answer the question
Undegard to the proclamation and instructions. The proclamation was issued in 1791

ana:‘i an Order in Council. The Crown’s draft of the proposed boundaries of Upper
ang p.2, Under which ‘the Order in Council was issued, was laid before Parliament,
whicha!‘hamont, with that dratt of the proposed boundaries before it, passed the Act
) Provided for the Civil Government of Upper Canada and for the Civil Gov-
of the"t. of Lower Canada. No instructions to Governors could alter the proclamation

TOwn in regard to the extent of the boundaries of that territory.
gy 9. I understood you to say that instructions to Governors would alter—would
pl,()clp!'et, Indefiniteness ?—So soon as the subjects of the Croyvn h‘tld notice of the
mightmatxon, and were, therefore, by that notice bound, no private instructions tl.la't
Goyg, thereaftor jssue would either reliove those subjects from their duty to the Civil
throu ment of (he Province, or free the Crown from its duty of controlling them
h QCivil Government that it had extended over them by the proclamation.

=t

ad not been repealed, and the whole western territory which remained after
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390. But part of the question I asked was this: suppose it could be shown that
previous to the proclamation of 1791 the Governor had received instructions with
which that proclamation did not correspond; that the proclamation was contradic-
tory of these instruct:ons ard in itself; would not the natural inference be that this
was a mistaken proclamation ?—I think not. The proclamation was issued under an
Order in Council. The Order in Council was an act of sovereign authority by the
Crown. The instructions were in & measurc Departmental regulations which were
issued by the Department to which the Governor was subject, and approved by the
Crown; but those instructions could not alter the purport of an Order in Council.

391. But it those instructions were drawn in exact conformity with the Order in
Council, and if the proclamation could be shown not to be in conformity either with
the Order in Council or the instructions, would it not raise a doubt as to the validity
of that proclamation ?—None but the Crown could take advautage of that. The
proclamation was issued, and if the Crown found it contradictory or did not wish i
10 remain in force, a new proclamation could have been issued.

By Mr. Weldon :
392. The proclamation was under the Great Seal ?—Yes.
By the Chairman :

393. The Commission to Lord Dorchester is dated 12th Sept., 1791. There were
subsequent instructions sent to him on Sept. 16th; and the question is, whether those
subsequent instructions were brought up before the Arbitrators while they were
considering the case and the award. The instructions read as follows :—

ExtrACT from His Majesty's instructions to His Excellency Lord Dorchester, dated at
St. James, the 161h September, 1791, viz :—

“ 1st. With these our instructions you will receive our commission under out
“ Great Seal of Great Britain constituting you our Captain-General and Governor-in*
“ Chief in and over our Provinces of Upper Canada and Lower Canada, bounded as %
““ our said commission is porticularly expressed. In the execution therefore of so much
“of the office and trust we have reposed in you, as relates to our Province of Lower
4 Canada, you are to take upon you the administration of the Government of the sai
“ Province, and to do and execute all things belonging to your command according ¥
“ the several povers and authorities of our said commission under our Great Seal ©
“ Great Britain ard of the Act passed in the present year of our reign therein recited;
“and of these our instructions to you, and according to such further powers and in=
“ gtructions as you shall at any time hereafter receive under our signet and sig"
“ manual, or by our order in our Privy Council. :

“2nd. And you are with all due solmenity, before the members of our Executivt
“ Qouncil, to cause our said commission to be read and published, which being done, yOU
“ghall then take, and also administer, to each of the members of our said Executiv®
‘ Council, the oaths mentioned in an Act passed in the first year of His late Majesty
“ King George the First.”

Here, in these instructions, is a clear description of the boundary line to be p“bJt
lished and proclaimed to the world, and which corresponds to the letter with the
Order in Council. A few weeks afterwards appeared the proclamation of Gener®
Clarke, who was not the Governor, but simply a lieutenant acting in his master®
absence. He published a proclamation which is perfectly intelligible if you substiti
the word “ Quebec ” for the word “ Canada,” Are you aware whether these instri®
tions of 16th Sept. were brought before the Arbitrators?—They were not, and I i
not think they would have in any way affected the case. It would have beer ,
utterly useless to have brought them wup for this reason : these are instructio?® |

\
|
|
|

issyed by the Crown, and are not under the Great Seal, and are simPq
to regulate the personal - and public conduct of the Governor, an
they in no way affect the subjeets of the Crown, except in so far M
the proclamations issued thereunder relating to matters of state within the jus®

diction of the Governor affect the subjects of the Crown.

.
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By Mr. Ross :
Y 394. There instructions referred to the Commission which the Governor held ?—-
+%; the Commission under the Great Seal sent four days previously clearly describ-
g the boundaries.
" 395. Have you got the Commission sent to Lord Dorchester; does that indicate
h(?se boundaries ?—Here is the Commission. It refers to the Order of the
U vy Council. The deseription in Lord Dorchester's Commission in regard to
PPPG_I‘ Canada, which is now Ontario (and this is a material point), says: That the
ir0vmce of Quebec is to be divided into two separate provinces, to be called the Prov-
w2 of Upper Canada and the Province of Lower Canada, “ by a line to commence
,“;;t a stone boundary on the bank of the Lake St. Francis, at the cove west of the i
« ot an Baudet in the limit within the township of Lancaster, and the Scigneurie
« 2 New Longueuil, running along the said limit in the direction of north 34 degrees
« Vet to the western angle of the said Seigneurie of New Longueil, thence along the
«orth western boundary of the Seigneurie of Vaudreuil running north 2., degrees
« 38t unti] it strikes the Ottawa River, to ascend the said River into the l.ake Tem-
«aming  and from the head of the said Luke by a line drawn due north until it
Strikes the boundary line of Hudson’s Bay”—not the boundary line of the Hudson's
Yo Co.mpany’s territories, but of Hudson’s Bay. I may mention justin passing that
“s‘tl Will find some nineteen Commissions in which the words are *reach or
tio Tike the boundary line or shore of Hudson’s Bay.” Imay say that at the Arbitra-
t Ell‘ Edward Thornton mentioned that “shore” was a much more appropriate
O use than “line.”
«,1396. Then the Commission says: “The Province of Upper Canada to comprehend
«q. SUch land, territories, and islands lying to the westward of the said line of
“ %Vlﬂlon as were part of our Province of Quebee, and the Province of Lower Canuda to
] inmpl‘ehe_md such lands, territories, and islands lying to the eastward of the said
the ® of division as were part of our said Province of Quebec.” Will you refer to
tweg"oclamation and see what it says ?—The description of the line of division be-
of 24“ the Provinces of Upper and Lower Canada referred to in the Order in Council
t August, 1791, is on page 411. It takes the same line between Lancaster and
“Ty euil * until it strikes the Ottawa River, to ascend the said river into the Lake
5 ;‘;‘?Caming, and from the head of the said Lake by a line drawn due north until
« 3‘rdlkes the boundary line of Hudson’s Bay, including all the territory to the west-
“kng and southward of the said line to the utmost extent of the country commonly
Wi or called by the name of Canada.”
3oy By Mr. Weldon :
tiop o That is General Clarke’s proclamation ?—Yes ; Geeneral Clarke's proclama-
» Which has never to this day been revoked.
30y By Mr. DeCosmos : y 3 4 .
fon’g Ba:y%o you un%erﬁand that this proclamation over-rides the right of the Hud-
: ompany ?—No.
the 399, Do y%u 1)1rnderstand this proclamation to withdraw any rights granted to
400 °00s Bay Company under their Charter 7—No.
tDry and How can you reconcile the Company’s retaining possession of all the terri-
g ud al] the rivers flowing into Hudson’s Bay, with also the right of Govern-
P"l‘ti(,n?nd yet allow the Government of Canada to exercise civil jurisdiction over a
Wite)f Ol the territory to which the Company is entitled ? In my opinion it did not
Worg OE? With the Hudson’s Bay Company’s rights. Whatever rights the Company had
Prey, 1efly territorial rights. The Crown had, independently of those rights, the
l‘lght‘sga“"e power to extend Civil Government over the territories, the proprietary
¢l 'Ilat?f which it may have granted to the Hudson’s Bay Company. Whebll:er the pro-
er'ito;-)n of 1791 did extend the Civil Government of Ul)/per Canada over those
t i }1185 Or not may be a question for discussion, but the Crown had, undoubtedly,
hy] '&hegct:‘ t0 do so, There can be no question that in late years it has not been the policy
Dmpriétl(gwn of Kngland to leave under the Government of simply subordinate
1 "\‘;b the subjects of the Crown. Where those proprietors have not
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administered their Government in the interests of the public, the Crown has alway$
come in and extended the Civil Government of the Crown over its subjects. ;

401. Do you understand this proclamation was an Act of the Imperial Govern:
ment, extending Civil Government over the Hudsoa’s Bay Company’s territories #—
In regard to what may be termed any territorial claims of the Hudson’s Bay Company
to the south shore of Hudson’s Bay, if they had any—1 use the word advisedly--then this

roclamation did extend Civil Government over whatever proprietary rights they
ad there.
By Mr. Ross :

402. The two Governments over-lapped each other ?—No ; the Hudson’s Bay Gov-
ernment being a proprietary or subordinate Government, must always yield to the
Crown’s Civil Government without any revocation of their rights, if they had rights
which, both as a question of fact and a question of law, I doubt if they had at thab

_ southern shore.
By the Chairman : )

403. You will observe the Order in Council is intended to divide the Province of
Quebec into two separate Provinces, not to add or take away from either ?—Yes,
but I said before that, with respect to the north-westerly boundary of the Province ¢
Quebec, it was left indefinite whether the line from the most northerly part of the
Mississippi River went due north up to the Churchill River or to those other place®
that I have mentioned. It left this north-western territory undefined.

By Mr. Trow :

404. Would it not have been natural to infer that a line running northward fro™
the confluence of those rivers until it reached Red Lake, would more likely exter
in a similar direction than to the northeast ?—Yes, but I do not think, for the pu”
pose of the award which has been made, it is material you to consider whether all th®
territory was brought within the jurisdiction of Upper Canada by the proclamatio®
of Governor Clarke or not. It is quite clear that the commissions issued to the
Governors, after the cession of the southern territory of the Province of Quebec o
the United States, did extend the Govornor’s jurisdiction to the Lake of the Woodé

By the Chairman : ;

405. Then you draw a distinction between the extent of the Governor’s jurisdictlou
and the limits of the Provinces?—I say, simply, it is immaterial for our prese?
discussion, whether this was or was not included. All that we have tosee is, how mu®
after the cession of the southern territory to the United States, of what W
left of the Province of Quebec was within Civil Government. Well, we find it W!
within Civil Government to the Lake of the Woods. Whether Upper Canada We”
beyond that to the utmost extent of what was known as Canada, is, for the purp®
of the present investigation, entirely immaterial.

By Mr. Ross : )

406. By the treaty ceding certain possessions, which were British possesslons-'
to the United States, was not Red Lake fixed as an objective point on the west g
No; in the discussions between the English and the French plenipotentiaries 88
the western limit of Canada, the western extension, as drawn on the map which ?hh
Marquis de Vaudreuil handed to General Amherst, was carried to Red Lake, whi® |
was practically the line of the Lake of the Woods, |

By the Chairman : " f

407. Was bounded by the Illinois country which lay to the west of the lineand ¥°"
not a part of Canada ?—It is immaterial as to that, because, when we show th tot:"; |
French themselves admitted that a certain westerly portion of their territe |
was in the meridian line of the Lake of the Woods, you have there your start 10
point, the key, in a great measure, to the whole question. Then, when you com®
the next fact, that the Crown, after the cession of the southern territory, in defini®
the jurisdiction of the Quebec Act, or in describing the extent of the jurisdictio®
the "‘Governor under that Act, showed, that the new limit was the Lake of the WO! e
you have there the second stage, which puts it boeyond question that the western li i
then was clearly to the Lake of the Woods, where the Arbivrators have now fiX l
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By Mr. Ross :

be . 08. You are aware thatin disputes between the different States as to what would
be onsidered their boundaries, in every case, large natural dividing lines, or la.rge
Nalura] divisions, such as rivers and mountains would, show them ?—The rule laid
OWn is this: that in great questions which concern the bound:u'iefs of’ Stntes,.where
gre{‘t hatural boundaries are established in general terms, with a view to public con-
tence, the great object, where it can be distinctly perceived, shall not be defeated
Y technical perplexities in regard to lines, which may sometimes influence contracts
be‘“’een individuals. This rule is taken from one of the judgments of the Supreme

Ut of the United States.

409. Tn the light of that decision, it would be natural to use the term northward
along the banks of the Mississippi ?—Certainly, and when you have the unmistakeable
fact, that the object of the Government was to bring under Civil Government the
*ettlements of the former subjects of France, which the effect of a due north line
Would be to Jeave out.

By the Chairman : : 3
b 410. TIilinois was not a part of Canada at that time?—It had_ been previously
*0Ught within the Government of Canada ; and was ceded as part of Canada in 1763
By Mr. DeCosmos : IOLEN
411. Where is the decision referred to ?—I think it is in the 5th volume of
heaton’s Reports.
By Mr. Weldon : . : :
th 412, Might not the word “ northward ” in the Act apply more to thfa location
i the running of the line ?—I think that would be a proper interpretation.
By the Chairman : .
i 3. Aynother question I want to ask you is this: Up_to 1838 commissions to Gov-
«poT8are as follows : « And whereas, we have thought fit by Our Order, made in Our
4y VY Council, on the nineteenth day of Angust, one thousand seven hundred an
« net5’-0ne, to divide Our said Province of Quebec into two separate provinces, .to be
«$lled the Proyince of Upper Canada and the Province of Lower Canada, by a line to
«MMence gt g stone boundary on the north bank of the Liake St. Francis at the Cov(tla :
«thest of the Pointe au Baudet, in the limit between the Township of Lang?ste.r an :
« nOrthe:;%I-]eurie of New Longueuil, running along the s:?(% hml.f1 té)eit}:ge?ll:ieec(l):}o}r;e:v
« rty-four degrees west to the westernmost angle of the gl Soe s
80Ul ; thence along the north western boundary of the Seigneuric o Vau 1em(i
« thnnmg north twenty-five degrees east, until it strikes the Ottowas Rlvel', to ascetl)l .
«,r 881 Tiver into the Lake Temiscaming, and from the head of the sa;ld Ilak.e hy
“Ppen® drawn due north until it strikes the boundary line of Hudson’s Bayl, the
“« tofovm(,e of' Upper Canada to comprehend all such lands, territories andilslands? ymg;‘
“Q ¢ Westward of the said line of division, as were part of our said Prov.lhnce.o i
L bec,anq the Province of Lower Canada to comprehgn_d all such lands, tt?rx 1torlgs
u.d slands lying to the eastward of the said line of division, as were part of our said
vG,alovmce of Queri)ec,” In 1838, the wording of the commission was alt.ered in this
Vi Aftey describing the line of division as in the former commissions, it goes on to

Say 7 €
“Fang 008 b the south, beginning at the said stone boundary between
*g f?«hcas ergan(()iuiiidgu(gil,hgy the L’akegSt. Fr%ncis, the River St. Lawrence, the %al;e
“Er‘t ® Thousand Islands, Lake Ontario, the River Niagara, which falls 1lntod t&; a?;
“of 1@?’ and along the St. Clair, Lake Huron, the west shore o’f Drummond fis an.d,e s
thg o 9%eph and Sugar Island, thence into Lake Superior.” Now, we ha hex'vl e
%100 hor day that simultaneously with this alteration in the commission t eld e er-
%10?15’ formed i Assiniboia. Lord Selkirk’s settlement was formed dm'to aniez e
the 7 @ the evidence goes, under the Hudson’s Bay Company, an 1ec((igis i 0);
tob L perial Government. That colony had well defined boundarxexsé an % nec
Bﬂn:}:e that this alteration in the descripticl;n of tltm We{)s;le:;ga?;ugfaﬁl}; (Z:olo rg?of
Sinjhgi,  SOme connection with that of the eastern -
ha"igl Do you know whether that subject, or whether the fact of troops

i ition by the Imperial
e sent to the colony of Assiniboia—or its recognition by p ;
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Government—was brought to the notice of the Arbitrators when they were
considering this matter of the boundaries >—That is outside of the territory they have
awarded.

414. Tt was not brought to their notice >—The Book of Documents on the
poundaries will show whether it was or not. I have not retained so clear a recol
lection of matters affecting the territory outside of the limits, as I have of that
within the limits.

415. The Chairman, —This tgrritory of Assiniboia with its well-recognised bound-
aries was not beyond the boundaries of the award. As described and as explained by
its late Governors, it came far east of that, and theaward runs far into the territory
of that colony.

416. Witness :—You must remember you are now coming to modern times. I havé
been speaking of 1791, and at that time the Hudson’s Bay Company had no?
made any settlements under their charter, within the territory of Assiniboi#
There was no civil government there, but whatever colonies the Company established
in Assiniboia, must be held to be subject to what was the Crown’s right in regar
to the territory which was included within the Quebec Act of 1774, and the Crown®
proclamation of 1791; and if the Hudson’s Bay Company intruded thereafter into
that territory, unless the Crown withdrew the proclamation of 1791, the Company®
intrusion there would give no rights of government to the Company.

By Mr. Ouimet :

417. Do yon know of the existence of that Colony of Assiniboia ?—Yes : Lord
Selkirk’s colony.

418. This colony was a regular Crown colony ?—No, it was not. )

419. Youdo not admit it was ?—No; it was a local establishment of the Hudson®
Bay Company-—the Crown had nothing to do with it. |

420. The Chairman :—It was first Lord Selkirk’s colony. In 1838 it was adopwd
by the Hudson’s Bay Company, and then it was treated, insome measure, as a Crow?
colony 7— :

421. Witness :—In connection with the last question, I must say there was 87
Crown colony established by the Crown in Assiniboia.

By Mr. Ouimet :

422. Are you aware it was recognized as a Crown ,Colony, and that Recorder®
were appoirted, having civil and criminal jurisdiction, under commissions isst
by the Crown of England ?—Recorders were appointed under commissions issued
the Hudson’s Bay Company.

423. The Chairman :—Yes, under their charter from the Crown of Kngland, &
they claim.

424. Witness :—The Crown appointed no officers with civil or criminal jurisdi®
tion in Assiniboia.
By Mr. Ouimet : 5
425. But the power of the Hudson’s Bay Company to appoint these Record®
was recognized by the Crown ?—That is a question. There is a dispute 8% &
whether the Crown recognized the validity of the charter, and the Crown, therefo™
in no way committed itself, because in the Act extending the Hudson’s Bay (0
pany’s license to trade, Parliament specially reserved the rights of the Crown,
By Mr. DeCosmos :
426. Do you know what the boundaries of the Colony of Assiniboia were ?
The witness, in reply, pointed out the boundaries on the map. the
427. Was it tae Hudson’s Bay Company made this grant to Lord Selkirk 0f "5
North-West Company ?—It was the North-West Company, in the first instance, b
Lord Selkirk sold the Northwest Company to the Hudson’s Bay Company. 5
428. Are you aware whether there was any deed of surrender that passed frgw
the North-West Company to Lord Selkirk ?—Well, these are matters of pl'lvlw
bargain between Lord Selkirk and the others, of which I have no clear recol off
tion. T remember reading that there were some documents passed, but what tb
nature was, I cannot say. '
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429. Where may those documents be found ?—I cannot say.

430. In the possession of the Dominion Government ?—I could not say. They
Were simply a transfer of private territorial rights, which the Crown in no way
Sanctioned.
ih 431. The Chairman :—They are published in the Canadian Pamphleteer in the
1 rary,

432, Witness :—But these documents were matters of private concern, which
Would in no way bind the Crown.

By Mr Ouimet :

433. Whut would you consider that the Crown would be bound by ?—By Acts of
Parliament or by Orders in Council, or by proclamations issued under Orders in

ouncil and grants under the Great Seal.

434. Suppose the Government of England made an agreement with the Hudson’s
Bay Company ; that agreement would be sanctioned by Order in Council declaring

e powers vested in the Company with regard to the government of their territory.
ould you consider it binding on the Government?—It would, according to the
terms of the patent, provided it was an agreement within the power of the Crown
o make, and you will find in most of those patents the Crown reserves to itself that
1t shall have, during the pleasure of the Crown, the right to withdraw, in the
CXercise of its pleasure, the grant, or modify it as circumstances may require.
By Mr. DeCosmos :

435. Are you aware whether there was any such provise in the charter granted
1o the Company ?—The printed charter will show it.

436. Has it not been maintained that that was a perpetual grant ?—Yes ; but it has
been maintained that it was an invalid grant, that it was ultra vires of the Crown to issue
% and T think the opinions of the greatest lawyers of England are in favor of this
X‘ew- The grant was indefinite as to territory, and where such grants are in-

efinite as to territory the public right must, consistently with justice to the private
8rantee, dominate. It was also held to be wultra vires, because it gave to subjects
the rights of Sovereignty without process of law, and without the responsibility to
es:e}r?ltl_bllxc, which, in ordinary constitutional governments, has ever been held to be
ial,
By the Chairman :
457. Would you not attach as much importance to instructions issucd to Gover-
nors 45 years ago as to instructions to Governors issued 90 years ago ?—I would to-
4y give the .same effect to instructions to Governors as should huve been given 90
45 years ago ; but, as I said before, these instructions are intended to regulate the
gfr%nal and public conduet of the Governor in his administration of the Government -
the Colony or the Province over which he is appointed.

438, Bat Mr. Mills, whose statements are in these books, has expressed a
e:?")’ different view. He says that the Government may, by instructions to Gov-
th"""S, extend or diminish the boundaries of a Province ?—So they can, for
Oﬁ(; Purpose simply of a Crown Government, that is the simple Government by an
ox Cer, where the Crown officer is the legislator, judge and executive. He then
o Creises three Departments of Government : the Executive, Legislative, and Judi-
ma}; Where he is the sole officer, there the instructions of the Crown can
that,e hu{l the Crown officer for such purposes as would be necessary in regard to
U territory, that is, for Government by the other two Departments (the Legis-
- 11‘17 ¢ and the Judicial), in addition to that (the Executive) which pertains of

ght to the Crown.
A pr 439. You say that the proclamation of 1791 has never been cancelled. There was
o Oclamation issued in 1763, which also, I think, has never been cancelled ?— Oh
w21t was, [ will read a passage from it: ‘“ And that it is further declsred to be
“e~u * Royal will and pleasure for the present, as aforesaid, to reserve under our _Sover-
« 80 protection and domain, for the use of the Indians, all the lands and territories
« otincluded within the limits of our said three new Governments, or within the limits
¢ territory granted to the Hudson Bay Company, as also ail the lands and terri-
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 tories lying to the westward of the sources of the rivers which fall into the sea from
% the west and north-west as aforesaid ; and we do hereby strictly forbid on pain of our
« displeasure, all our loving subjects from making any purchases, or settlements, what-
« gver, or taking possession of any of the lands above reserved without our special
“leave and license for that purpose first obtained.” That reservation is a reservation
of the Indian territories and of other territories not brought within civil Govern-
ment, and was partly cancelled in 1774 and 1791. In arguing the matter before the
Arbitrators, we called their attention specially to the fact that in the documents
there were these reservations and that they effected portions of the three territories
mentioned, the Indian territories, the Hudson’s Bay Company’s, and territories
known by the name of Canada, or New France.
By Mr. Trow :

440. Did you describe them ?—As far as we could. These territories to which I
have just referred, come within the definition, as I understand it, of Indian territories.

441. The Chairman :—Precisely so.

442. Witness, continuing : —Because that proclamation says: “ We further declare
“ it to be our Royal will and pleasure, to receive under our authority and protection and
“dominion, for the use of the said Indians, all the lands and territories not included
“1within the limits of our said three new Governments, or within the limits of the
“ territory granted to the Hudson’s Bay Company,as also all the lands and territories
“lying to the westward of the sources of the rivers which fall into the sea from the
“west and north-west as aforesaid.” The same proclamation, in other paragraphs,
describes them as lands lying to the westward of the sources of the rivers which fall
into the sea from the west and north-west. That clearly includes Indian territories.
It must be remembered that,at that time, some of the documents would seem to infer
that the St. Lawrence system of rivers was connected with Lake Winunipeg an
Lake Manitoba.

443. The Chairman :—Not at all.

444. Witness:—You will find that in the Ontariodocuments. [ can give you the
reference just now. The supposition was that this river system was united betwee?
the Lake of the Woods and Lake Winnipeg.

By Mr. DeCosmos :

445. What is the date of that assumption ?—Somewhere about the early French

times.
By the Chairman :

446. It does not appear in that map of 1755?—In some maps it appears; I*
others, not.

447. In connection with that the Act of 1803 was passed to provide means ¥
maintain order in the territory beyond the bounds of the Provinces, but adjoinin8
them ?—I can explain that. As I'said before, this proclamation of 1763 reserved ¥
the Crown the Indian territories. Then came the Act of 1803, which was passed 1
consequence of crimes committed in those Indian territories. This Act extended the
jurisdiction of the Courts of Upper and Lower Canada “over crimes and offences
“ committed in the Indian territories and other parts of America not within the limits
¢ of the Provinces of Upper and Lower Canada, or of the jurisdiction of any of tho
¢ courts established in those Provinces, or within the limits of any civil government?
“the United States.” There was no defined locality given to those Territories by the
Act, nor by any of the State papers relating to North America, but you will find in
Lord Selkirk’s sketch of the British fur trade in North America, which was publish ¢
some time after that, his statement of the disturbances which led to the Act, aﬂ‘.i ¢
the locality where those disturbances took place ; and he says, (pages 85-6) ﬂpea-lﬂng
of the Act:—*“This vague term, ¢ Indian Territories,” has been used without a"l
“ definition to pomnt out the particular territories to which the Act is meant to apply* ¢
“There are, however, extensive fracts of country to which the provisions of the 2
“ unquestionably do apply, viz:—those which lie to the north and west of thf
“ Hudson’s Bay Territories, and which are known in Canada by the general nameé
‘¢ Arthabasca.’ It was here that the violences, which gave occasion to the Act, wie




' 121
\

&
& comn}it-ted; and these are the only districts in which a lotal defect of jurisdiction,
escribed in the preamble of the Act, was to be found.”
By Mr. Ross:
v 448. Do you understand the term “ Indtan territories’ to mean those territories
Vg in the region of Liake Athabasca?—As I understand them, the territories are
We call them on the map, Athabascan and Chippewayan territories.
By the Chairman :
G 449. That was the contention sought to be put upon the Act by the Hudson’s Bay
sh 'é‘pany, because they wanted to shove the Indian territories away beyond the water-
®d, both of the Saskatchewan and the St. Lawrence. Now you bave taken the
«, ¢ ground; but the Act was passed to provide, as follows: “ Whereas crimes have
a‘fe'l committed in the Indian territories and othor parts of America,” &e. I think
whi, Wherever the disturbed territory was, would be likely to be the territory in
06‘0 1t was necessary to provide for the maintenance of order. It could not have
Athn meant to provide jurisdiction for a country so very far away, and I think
% abaska was not better known in those days than the sources of the Nile. We
the, It stated in Mackenzie's travels that there had be.en murders committed, and that
of Ce Was a great deal of anarchy after the inauguration of the North-West Company
40ada, hetween 1753 and 1800, on the Assiniboine and waters flowing down to
o anver. We had it also from Mr. Smith in evidence the other day, that towards
elflources of the Albany and Moose Rivers, Hudson’s Bay Company’s officers had
be v 2urdered, that is just beyond the water-shed of the St. Lawrence. Would it not
atural to suppose that that was the country meant ?—Well, Lord Selkirk was a
WlntWho was familiar, both asa public man in England, and as one unders?anding !;he
led ¢ Ly there, with the localities which he described, and the crimes committed which
Whio% the passing of the Act of 1803, and he in his book, says it was here the violences
t éc{?ve rise to the Act were committed. He gives also a detailed account of
"Tmes.
g By Mr. Ross :
Pref:SO' In what place does he say they were committed ?—In Athabaska. I should
of err Lo take the opinion of Lord Selkirk on a matter of that kind than that of any
thy AWI‘lter, from his intimate knowledge of the circumstances which gave rise to
ang o ct. Asa public man in England, he would know the occasions which led to it,
S 4 man familiar with the events would be able to affirm the fact. ,
4 By Mr. DeCosmos : ;
aimpl L. And be probably as much biassed as the Hudson’s Bay Company ?—It was a
¢ Question of fact as 1o where the disturbances oceurred.
2 By the Chairman : 2 it {
iy Lower Canadain those days had superior Jgrlgdxctlon to Up.pe_l' Canada in all
‘IUIBSQmat’ters ?—Yes, it was provided that the jurisdiction should be in Lower Canada,
T e Governor saw fit to transfer the trials to Upper Canada. j
Mo g1 " But a Commissioner, after the trouble of 1814, was sent up there to enquire
iﬂsion the disturbances ?—There were several investigations, not by one Com-
e but by more than one
Willia 4. Did these Commissioners go to the Arthabaska country or merely to Fort
M and Red River ?—I could not say.
455, By Mr. Royal: 1oty (1t
Vingq of he Mississippi is a great factor in deciding the Imperial limits of the Pro-
% the 3 Quebec at that time. Was the Mississippi the well-known river of to-day,
Mopg tlme the Act was passed ? Was it not then considered in 1763 and 1783, a little
there *0 the west 2Tt was well known by name to the travellers who had been
Osty 1 to the French settlers there, and the French officers who were in command of
Fene, ore, its locality was known ; but I imagine the Departmental officers of the
4 thyy ., vernment, and the Departmental officers of the English Government, had
e, very hazy ideas of localities on this continent. ik
tarig Is not the opinion that gives the Rocky Mountains as the western limits of
: » More.in accordance with what was known then as the Mississippi River; and
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is not that more logical and more in consonance with your own idea that it must have
been the object of the proclamation to embrace as many people as possible under the
sway of the Government ?—That idea as to the Rocky Mountains,in later discussions
the question, originated, in a great measfire, in the Report of Mr. Cauchon, Commi¥
sioner of Crown Lands in 1857. In the evidence which was given before the Cou
mittee of the Legislative Assembly notably, I think, the evidence of Mr. Wk
MeD. Dawson, and of several othersjand in the evidence which was brought beforé
the House of Commons the same year, that claim was set forth. It was also the
claim of Sir George Cartier and Mr. Macdougall ; in fact they claimed to the Pacific coast
in their contest with the British Government on behalf of the Dominion of Canada #
1269 ; but Chief Justice Draper, than whom you could not find a more able mana®
a judge in deducing from facts and documents, a clear conclusion both as to fact an
law, came to the conclusion that whatever might have been the claims put forwart
on behalf of Canada, there was a clear right to Canada in the west. to the line ?
the Mississippi.

By Mr. Ross :

457. Do you mean the actual Mississippi ?-—Yes.

By Mr. Royal :

458. What makes you believe that the Mississippi, as we know it, was th®
Mississippi known then ?  Why do you select the present Mississippi and leave Ot
the only Mississippi then known ?—I think, as a lawyer, it is not what the Crow?
efficers supposed in regard to boundaries that should govern, but where those bou™
actually were ; and the suppositions of either individuals or state officers would not 1
any way control the fact. Whether they believed the locality was westward 0
eastward of its actual position would not be of any weight. The law says where t
described boundary is, that must govern.

By the Chairman : /

459, Here is the map produced by the Hudson’s Bay Company showing thel"
territories coming up 1o the summit of the St. Lawrence water-shed. This map W&
exhibited before a Committee of the House of Commons in Eugland in 1857. A?l
here is an Act called the “ Rupert’s Land Act” passed in 1868, by the Impev®
Parliament, and it contains the following : d

“ And whereas, for the purpose of carrying into effect the provisions of the 5%
British North America Act, (1867), and of admitting Rupert’s Land into the said_ 3
minion as aforesaid, upon such terms as Her Majesty thinks fit to approve, it
expedient that the said lands, territories, rights, privileges, liberties, franchise®
powers and authorities, so far as the same have been lawfully granted to the sﬂ'h
Company, should be surrendered to Her Majesty, her heirs and successors, upon Suﬁo
terms and conditions as may be agreed upon by and between Her Majesty and ¢
said Governor and Company as hereinafter mentioned. e

“Be it therefore enacted by the Queen’s Most Excellent Majesty, by and with ‘_
advice and consent of the Lords, Spiritual and Temporal, and Commons, in this P’
sent Parliament assembled, and by the anthority of the same, as follows :—

1. This Act may be cited as *“ Rupert’s Land Act, 1868.” e,

2. For the purpose of this Act, the term “Rupert’s Land " shall include the wh
of the lands and territories held, or claimed to be held,by the said Governor and Compa”y('){

Here is an unequivocal recognition of territorial rights. The Governme?d
Canada purchased from the Hudson’s Bay Company the whole of their rights and 1o
ritories, paying them a million and a half of dollars, and giving them besides b
one-twenticth part of the land within the fertile belt. Ontario as an integral poft‘ P
of the Dominion, was a party to these negotiations, and she purchased, along wit of
rest of theDominion, the territory claimed or owned by the Hudson’s Bay Comp& s
and mentioned in this Act. Was she not a party to the transaction? Did she n«
admit the claim ?—I assume she made the purchase, as part of the Dominion.
far the Provincial rights were represented, I cannot say. - of

460. There is another question with{regard to this due north line from the he‘?‘:wo
Lake Temiscaming.  The description in the instructions to Governors says, ]
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:: north from the head of Lake Temiscaming until it strikes the boundary line of

udson’s Bay.” Now, Mr. Mills, in the concluding part of his report,gives two lines,

One passing here,as it were, towards the height of land, and one intermediate between

W and the shore. He gives the intermediate one as the right one, in his published

Work. Do you consider the boundary line of Hudson’s to beidentical with the

Shove ?—J consider the words “line” and “shore” identical.

461. Then the Hudson’s Bay Company had no territory at all, even on the shores
of the Bay ?—In 1713 they had o territory on the south shore that they could
Claim as their own. 1

. 462, At the south shore of the Bay ?—They had, as it has been already said, a few

'inges of settlements scattered here and there. They had remained there for 60

years, and had never gone inland, while the French had pushed their settlements

lzg_ard and obtained cession of the territory to the shores of the Bay from the
lans,

A 463. You speak of a date previous to the Treaty of Uirecht. My question referred
O the period after that treaty ?— You must remember the state of affairs before the
Yeaty in order to come to a conclusion as to what the treaty operated upon, because

© treaty did not surrender any part of Canada, but simply “restored” to England

What had been England’s before that. You will find the French were very exact

W ¢laiming they had never surrendered to England any part of New France; all they
t‘ad surrendered were the Bay and Straits of Hudson. Prior to the English claim of terri-
Ory, the French had obtained the surrender from the Indians and had taken full
. Ssession, according to the manner of taking possession then, of the territory to the

Ore of Hudson’s Bay ; and the King of France, under his own hand, declared that

.18 territory had been taken possession of in his name prior to the English occupa-

tl?n’ and that it was part of Canada. The whole contest between the French and

¢ English, at that time, was as to the possessions on the shore. The Treaty of
dié"echt, in express words, restored to England the Bay and Straits of Hudson, and
ot cede any part of Canada, or New France.

« 464, The treaty states :—* The Bay and Straits of Hudson, together with all lands,

« ';Zaﬂ, sea coasts, rivers and places situate in the said Bay and Straits, and which

« 2elong thereunto, no tracts of land or of sea being excepted, which are atpresent

TEOSsessed by the subjects of France.”—The key to that treaty is the word “restore.”

%ere can be nothing detrimental in it beyond the meaning of that word. Then

amlin:mssmners were appointed to fix the limits between the said Bay of Hudson
g h}" places appertaining to the French, which limits the British and French

a‘::Hnlss;loner;s never defined, and thereby arose all the difficulty. The treaty

& the Lo the French the right to the shores in those words: 1t is, however, provided

« that 1t may be entirely free for the Company of Quebec and all other subjects of

« 0\1: most Christian King whatsoever; to go by land orsea,whithersoever they please

«, ¢ Of the lands of the said Bay, together with all their goods, merchandizes, arms

" effocts,” except munitions of war,

460; The Chairman—They were to evacuate the country, in fact.
s()h,s‘lﬁb- EVitness, continuing :—Then the British Commissioners, inspired by the Hud-
in 17, 2y Company, claimed to line 49. It must be remembered that before that treaty,
ontj tl'O’ the Hudson’s Bay Company and the British admitted that the French were

Iy ed to this south shore, and that the line of division should be from the Main

a‘t_o the Albany River, which is now, by the award, the northern boundary of
ad l;m' In the following year, 1701, they suggested that from this territory which
inPeen ceded to the French by the Indians, a line should run across to Albany

Blong,, and that all south of that line should belong to the French. These Commis-

49. 'S Were to determine where that line should be. The English claimed to line

5 Ge French claimed to the shore.
W 7. The Chairman : —That was previous to the Treaty of Utrecht?—No; Iam

‘lnderpeak‘“-‘b’ of the negotiations that took place in regard to the claim of boundaries

© Treaty of Utrecht. The memoir of M. D’Auteuil respecting the limits of

] ) 2., 3
dson’y Bay, 1719-20, states, “That it is well to remark that the BEnglish, in all the
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« places of the said Bay and Straits which they have occupied,have always stopped at
“the border of the sea, carrying on trade with the savages who went there to find
“them, whilst the French, from the foundation of the Colony of Canada, have not
“ceased to traverse all the lands and rivers bordering on the said Bay, taking posses-
“sion of all the places, and founding everywhere posts and missions.” The French
therefore claimed ownership of these territories by prior possession and occupation.
The memoir further states: “ They (the English) cannot say that any land or river
“or lake, belongs to Hudson’s Bay; because, of all the rivers which empty into this
«Bay, or which communicate with it, belongs to it, it might be said that all New
« France belonged to them, the Saguenay and St. Lawrence communicating with the
“ Bay by the Lakes.” He thought that Lake Winnipeg and the St. Lawrence did con-
nect, together, and as Lake Winnipeg flowed into Hudson’s Bay, the English might
under their pretension, claim New France. He calls attention to the very remark-
able fact that this proposition from the English was never signed, whether it was the
intention of the Crown not to commit itself absolutely to the demands of the Hudson®
Bay Company, or reserve them that they might be the subject of futare negotiation®
with the Company, was not apparent.

468, Can you point to any instance where the French returned to occupy the Bay
after the Treaty of Utrecht ?— Yes, as you will find in thestatements of the Hudson
Bay Company, the French, after the treaty of Utrecht, built a fort on the Albany
River, and the Hudson’s Bay Company called attention to that. The French claime
a right to the shores of the Bay and consequently built this fort.

469. The  Chairman :—You differ from other authorities, all of whom admit that
subsequent to the Treaty of Utrecht, the Hudson’s Bay Company were in undispute
possession on the confines of the Buay.

470. Witness:—The Company’s statement as to that is on page 368 of the doc®”
ments, and the French statement is on pages 370 and 368. ‘

471. How would the French claim effect the subsequent proceedings?—
The legal effect of the French claims would seem to be this: prior
the cession of Canada the French King asserted a possession and sovereignity
up to the shores of the Bay. When the cession of 1763 was made, the
French king surrendered his sovereignty and his claim to possession— his sovereignt¥
which was de facto and his claim to possession which might be de jure—to the Crow?
of England, which, thereupon, became. clothed with the double sovereignty of ¥ 9
Crown of England and the Crown of France. The first exercise of that sovereignty
over this territory was the proclamation of 1791, which ran the line up to the shor
of Hudson’s Bay.

472. The Chairman :—That is rather a far-fetched interpretation. Before and afte”
the cession on all the maps there is a boundary line drawn inland from the shore "
Hudson’s Bay. e

473. Witness :—1 was only considering the judicial interpretation, taking the v1®
expressed by Iord Justice James on a similar point in a late case affectitg
succession to the rights of a displased power. He says: “1 apprehend (; ’
“ to be the clear, public, universal law, that any Government which de facto succe® .
“to any other Government, whether by revolution or restoration, conguest 0 i
“ re-conquest, succeeds to all the public property, to everything in the natul’egd
“ public property, and to all rights in respoct of the public property of the displac®,
“ power,—whatever may be the nature or origin of the title of such displaced pov‘[eli;t
“ But this right is the right of succession, is the right of representation; it is a 118
“ not paramount but derived, I will not say under, but through the suppressed an
“ displaced authority, and can only be enforced in the same way, and to the sal
« extent, and subject to the same correlative obligations and rights, as if that author! %
“ had not been suppressed and displaced, and was itself seeking to enforce it. e
am now speaking of the judicial interpretation of a succession to sovereign mga vy

;18 I’ have referred to as the prerogative interpretation of the term ¢ boul
ine,”
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By Mr. Royal :
474. The question is, after all, whether you consider the words “ shore” and “ boun-
dary Jine ” identical ?—They are identical The word “shore” would have been a
Morg appropriate word than “line.”
0 answer to Mr. Ross :—
Frg. 19- Witness : =Tho treaty used the word “ restore.” The reason why I say that
‘ance could not be held to have surrendered any of her territory is that according to
boe rule which is recognized as a rule of international law, where one country cedes
o the other, the treaty shall be read most favorable for the ceding power. In a caseofa
\milar nature, the Supreme Court of the United States laid down that rule in favor of
©Spanish version of a treaty as against the American version.
@ 476. The Chairman. —But the Treaty of Utrecht admits of no doubt with reference
«w, e territory restored which is therein described as embracing  all land, seas, sea
“:ﬁasts, rivers and places situated in the said Bay and straits, and which belong
«poreunto; no tracts of land or of sea being excepted which are at present possessed
my the subjects of France.” Surely that is clear enough. Further on the treaty
« 7% “It is agreed on both sides to determine within a year by Commissioners
« 1 be forthwith named by each party, the limits which are to be fixed between the
& d'ld Bay of Hudson and the places appertaining to the French.” Surely that
'¢ated a line somewhere inland from the shore of the Bay.
G 477. Witness:—The question is, how did the French interpret that? I.amothe
«1 ellac, a French officer, in 1720, states as follows: ¢ Lamothe has examined the
. Oth article of the Treaty of Utrecht, and has remarked that there can be no con-
« Station upon the word ‘ restituera’ (shall restore), because it is certain that where
ere has been no unjust possession there is no place for vestitution,
«y.  The English have never possessed thelands that the French have at Hudson’s
« %> therefore it is impossible for the King of France to restore them to them, for
*;" Cannot restore more than that which has been taken by usurpation.
“on he fact is, that at the time of the said Treaty of Utrecht,the French possessed
oo PATt of the Strait and Bay of Hudson, and the English possessed the other. Itis
« :ry true that the King of France had, some time before, conquered the English
« thzt’ And it [is] of this that it has been understood that restitution is to be made,
“ s dt 18 to say, to trouble them no more in their enjoyment; but with regard to the
“fo ¢ lands possessed by the French in the said Bay, if they have previously belonged
TNt English, the King will bind himselfin the same maunner, to malke restitution
“thi em. But there must be a real and incontestible proof of proprietorship ; and
'S the Crown of England cannot produce.”

4 By the Chairman :

the w78' The English insisted on the word ¢ restore,” while the Freneh stood out for
n 1.°1'd “cede. Finally the word “restore” was used in the treaty, becaufse t}le
op § 1sh claimed all, and would not admit that the French had any rights, territorial
Sidep “TWise, in that section to cede. The question which the Committee has to con-
Werg 2V hether subsequent to the Treaty of Utrecht, 1713, the Hudson’s Bay Company
the Sel“ously disturbed in their possession, or driven from the territories which
8ayy, eg d, on” the immediate confines of the Bay. And from all we have so far
the {p,. they evidently were not?—The French gave a different interpretation to
Of @ Y, and still claimed that from « Margaret’s River, which runs into the River
% or the St. Lawrence to Rupert’s River, at the bottom of Hudson’s Bay,

“Ort,{,)art of New France; and that they made the first settlements at the Bay to the
OfCanada'n )

479 By Mr. Ross : ) e !
Woulq L. If you could prove the French possessions by treaties with the Indians, you
480n°W how much they owned ?—Yes. _
theg). Tiod Have you copies of the treaties with the Indians in which they surrender
1 op 18hts, to'the French, and describe the dands surrendered ?—They are referred
Pages 345 and 348, and pages 61 and 62 of the Book of Documents, 104.

.



By the Chairman : !
481. All these were previous to the Treaty of Utrecht. Yes, about 1670 and 1672

SATURDAY, 3rd April, 1880.
The Comumittee met at 11 o’clock ; MR. DAwson in the chair.

Honorable Joun DovaLas ARMOUR, Judge of the Court of Queens Bench, Ontario;
was examined, as follows :—

By the Chairman :

482, T polieve you are acquainted with this case of the boundaries ?—I waé
retained as counsel to argue the case on behalf of the Dominion Government. ,

483. By the Dominion Government ?—Yes; in December, 1874, 1 was to havé
argued it, had it been practicable to have a meeting of the Arbitrators before 1 went
on the bench which was in December, 1877. :

484, Were you furnished with all the necessary documents ?—I was furnished with
Mr. Mills work, Judge Ramsay's report, Mr. Lindsay’s report, and such other evident®
as from time to time I required, by the Government. A good many documents whi¢
I thought might be necessary, and for which I asked, could not be found ; but all the
evidence attainable here, I think I saw.

By Mr. Trow :

485. You never completed your researches in reference to this ?—Yes, T did. T w8
prepared to argue the case if the meeting of Arbitrators had been held, but the first
Arbitrators appointed werc, Chief Justice Richards and Mr. Wilmot, and a third w88
to have been appointed. Chief Justice Richards resigned, Mr. Wilmot died, othe’
arrangements had (o be made, and the matter was delayed from time to time. Ther®
was also some delay on the part of Ontario, then on the part of the Dominio
When I was retained in 1874, it was understood the Arbitrators were to meet ¥
March following.

436. You never appeared before the Arbitrators ?7—No, because they never had #
meeting until after T was appointed to the bench. )

487. Did you give all the information you had to any of those who did apped”
before the Arbitrators >—Well, I met Mr. McMahon, who succeeded me as counsel for
the Dominion, and had a long conversation with him one night. I gave him an epito™®
of my views. He asked me if I would dictate it to a short-hand reporter. I did
subsequently. The statement was an imperfect one given late at night after ™
judicial duties were ever for the day. I have it here. It would, of course, requir?
revision and a good deal would have to be added, owing to new_contentions Whi¢
have arisen, and changes which have taken place.

By Mr. Ross: o

488. You would consider this tolerably near your opinion ?—It is just g eneral 1S
structions to a new Counsel in order to put him on the track of what the contention W
I also gave him references to various books where he would find the law on
subject, bearing on the different points in dispute. e

By Mr. Trow : e

489-490. Would it not be better for Judge Armour to give his views in a conc®® "
manner before the Committee prior to any member of the Committee questioﬂ*“
him on the subject