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FURTHER PARTIAL RETURN

[33a]

. To an Appress of the Hous oF Comfons dated the 6th February, 1898, for &

"~ copy of the Judgment of the Judicial Committee of Her Majesty’s Privy :

- Council in the appealed case of Barrett vs. the City of Winnipeg, com-

.. monly knowxn as the “Manitoba* Bc;hool Case”; also copy of factums,
reports and other documents in conwection: theremth

By order..

JOHN. COSTIGAN;
) I Secretary of - State. -
Orrawa, 14th February, 1893. :

. PRIVY COUNCIL.
Present

The nght Hon. Lord Watson The Right Hon. Lord Hannen,
"\ The Right Hon. Lord Macnaghten The Right Hon, Sir Riehard Couch,
The Right Hon. Lord Morns The Right Hon. Lord Shand.

Ciry or Wi NNIPEG,

, - Appellant,
S and S
BargerT, " , der‘zt P
121'33}?91‘ y -

On Appear ¥RoM THE SupREME COURT OF CANADA,

Ciry oF WINNIPEG, ’ .
e  Appellant,

and '
"+ LogaN, o
Respondent, .

On’ APPEAL. FROM THE CotrT OF QUEER’S BENCE FOR MANITOBA

-Law of Canads, Province of Manitoba.
Dominion Statnte 33 Viet,, ¢. 3.
. Manitoba Pablic Schools Aet, 1890-—Denommatxonal Schools——Powers of Pro-
vincial Jegislature, .
, According to the construction- of the Constxtu’uonal Act of Manitoba, 18“'0 33
Viet., c. 3 (Dominion Statute), having regard to the state of things which existed
in Mamtoba at the'date thereof, the législature of that province did not exceed its
powers in passx fg the Public Schools .Act, 1890. )
Section 22 of the act of 1870 authorizes the provincial legislature exclusxvely :
to make laws in relation to education, so as not to * prejudicially affect any right or = -

rivilege with respect to denominational schools which apy class of persons have by -

- law or ractice in the province, at the union.” -
"Held, that the act of 1890, which abolished .the denommattonal system of public -
oducation established by law since the union, but which dld not compel the atten-
3341—1 . . )
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dance of. any child at a pubhc school, or confer any advantage in respect.of atten-
dance other than that of free educanon and at the same time left ésch denomination
free to establish, maintain.and conduct its own schools, did not contraveue the above
proviso; and that accor dingly certain by-laws of a municipal corporatwn, ‘which

N authorized, assessments under the act, were valid,

. Appeal in the first case from a Judgment of the supreme court (Qct, 28 1891);
". veversing 6we of the.court of ‘queen’s bench for Manjtoba (Feb. 2, 1891); in the .
- ‘second-case from a judgment of the court of q!men s‘»bax&ch (Dec 19 1891), which -

. followed that of the supreme court.

The province of Manitoba joined the nnion-in 1870, upon the terms of the Con-
stitutional Act of Manitoba, 1870, 33 Viet., ¢. 3 (_Dommron Statute.) .
" .Section 22 is the material se},txon and is set.out in their lordships’ Jndgment
In 1890 the provincial legislature. passed two statutes relating to education ——cha
-. 37 and 38—the latter a? which is intituled “The Pubhc Sehools Act, 1890.”
validity was the subject of this appeal.
The facts are stated in the judgment of their lor -dships.

" In the first case the application was for 8 summons.to show cause wﬁy the by-
Jaws in question, which were_ passed under the act for levying a rate for school and
municipal puarposes in the city of Winnipeg, shauld not be quashed for illegality
on the ground -that the amounts levied for protestant and Roman -catholic schools
were therein united, abd that one raté was levied upon protestants and catholics
alike for‘the whole sum in a manner . which but for the act of 1890 would. have been .
invalid according to the education acts ‘thereby repealed.-

Xillam, J., dismissed the summons, holding that the rights and’ pmvxlege: ‘Te-
. ferred to in 'the Dominion statute were those of maintaining denominational schools;
of having children educated in them, and of havmg mculcated in them the pecuhar - %
-doetrine of the respective denominatibos,
He regarded the prejudice offected by the imposition of 2 tax. upon cathohcs for .
schools to which-they were cobscipntionsly opposed as somethmg aOmdrreet and®
" remote that it was not within the act. .
The court of queen’s bench affirmed this order.’
" . Taylor, C. J., and Bain, J., held that * rights and prmleoes 7 included moral
" rights, and that whatever any class of persons was in the habit-of doing in reference g
to denominational schools, should. continue, and not bé prejudicially aﬁ‘e(,ted by pro- - " 3
vineinl legislation, but that none of those rwbts and privileges bad been in any way . &
affected by the act of 1590, O
Dubree, J., dissented, holding that the nght or privilege existing at the union - -
was the rzght of each denommamon to have its denominational schools, with. sach %
teaching as it might think fit, and the privilege 6f not being compelled to contribute
to ather schools of which members of such denomination could not.in conscience
avail themselvés; and that the act of 1891 invaded such ‘privilege, and was conse-
' ‘quentl\ ultra vires.
The supreme conrt reversed the order. : : :
Ritcbie, C. J., held that as catholics could not consexenmously continue to avail
themselves of the public.schools as cdrried on under the system established by the
Public Schools Act, 1890, the effect of that act was to deprive them of any farther
beneficial use of the nystem of voluntary catholic schools which had been established
- before the upion, and. had thereafter been carried ov under the state system
_iptroduced in 1871
Patterson, J., pointed out that words “xnjunously affect” in section 22,
-.sub-section 1, of the Manitoba Constitutional Act, would include any degree of i inter-
. ference with the righté or privileges in uestion, although’ falling short of the
- extinetion of such rights or privileges. He heid that the impediment cust in the
way of obtaining contnbuuons to voluntary catholic demominationsal sehools by
Teason of the fact that all catholics would, under the act, be compulsorily assessed to
another system of education amounted to an .injorious aﬂ'ectmg of‘ their rights and
" privileges within the meaning of the sub-section. .
Fournier, J., pointed out that the mere rigbt of maiuvtaining vo!nntary schools,
if they chase to | pay for them, and of causing their children to attend snch schoola
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could-not have been the right which it was intended to reserve to catholics or other

. schools, | . . . .
- The only right and privilege on this subject which they possessed was, as shown..
by the affidavits, the privilege to establish and maintain privite schools which were -

.classes of persons by the use of the word.‘ practice,” -since such right was -
" undoubtedly one enjoyed by every person or class of.persons by law, and took a .

similar view to that taken by Patterson, J, - -

, Tascheresu, J., gave judgment in the same sense, holding that the dontention
-, ‘of the appellants gave no effect to'the word “ practice ” inserted in the gection, . -

In the second case a similar applieation was made by the respondent Logan,

"+ amd allowed in consequence of the supreme court’s decision in Barrett’s case. .
Sir H. Davey, Q.C., McCarthy, Q.C.; and Campbell, Q.C. (both of the Canadian
‘bar), for the appellant, contended that the view taken by Killam, J.,, Taylor, C.J., .-

-z'mdihain,J ., was correct, - - ' ' -

MANITOBA 8€HOQL ACTS. L o 3

. The act of 1890 did not affect ahf right or privilege with .re'spe.ct to denomina- i

ti&nal schools which the respondent or any class of persons had by law or practice

in the province prior to the union.

It established one system of public scl.:‘oéls throughout the ‘province, and .
. abolished all.the laws regarding public..schoolé which had theretofore béen passed’
- and weie then existing., ~ :

Sections 21 and 22, sub-sections 1, 2 and 3, of the Manitoba Act, 1870, were

referred to, and the various affidavits which had been' made in the case, and it was .
‘contended that the aet of 1890 was. not ultra vires. It enacted that all public
schools in the province ave to be free schools (section 5); that all religiouns. .

exercises\ therein shall be coxidh{:ted acoording to the regulationr of the advisory
board which is provided by section 6; but in case the guardian or parent of any

pupil notifies the teacher that he dées not wish such pupil to attend such religicus™ - -,
exercises, then the pupil need not attend. Al public schools are non-sectarian, and
o religious.exercises are allowed, except as provided - by the act, which, moreover, -

is ‘not compulgo

. With regh;dy to the state of things; “law or practice ”.in Manitoba prior 10 the o

union, the law then in force was the law of Eagland; as it existed at the date of the

- Hudson’s Bay Company’s eharter, viz., the 2nd of May, 1670, in so far as applicable.
. Aeccordingly, the respondent had not, nor had the Roman catholics of the province,

any ri

ght or privilege by law in relation to the Roman catholic denominafional

supported by fees paid by ‘the parents or guardians of the children who attended

- tbem, supplemented, it may be, by those who belonged to the Rapfan gatholic.
. L~ A RS -

church. .

*The act of 1890 does not interfere with or prejadicially affect this right, for the -

respondent ‘and Roman catholies are still entitled ta establish and maintain

. denominational schools as -before the union. Consequently it has not been shown
. that the act interferes with any rights and privileges which were locally enjoyed

within the city.. : S ) _
Reference was made to ex'parte Renaud (1); Fearon 3. Mitchell (1). In
the other appeal, the respondent Logan represented members of the church of

"England, whose rights dnd - privileges were similar to those of -Barrett dnd his

co-religionists. : . . . »
Sir Richard Webster, A.G., Blake, Q.C., and Ewart, Q.C. (both of the Canadian

_bar), and Gore, for the respondent Barrett :— .

. The act of 1840 prejudieially affects the rights and'piﬁii%ileges of Roman catholics
in the province, as they existed by law or practice at the.date of the union, with
respect to denominational schools. '

By its operation they are deprived of the system of Romém ¢atholic iienv.t)mi-b .

national schools as they existed before the union. ' .
-~ The public schouls constituted by the act are, or may be, protestant denomi-

-pational schools, and catholic ratepayers are compelled to contribute thereto.

They cannot conscientiously permit their children to attend the schools established

by the-act, and, baving regard to the compulsory rate levied upon them in support .

themo%;;atelriall impediments are cast in the way both of subscribing and of obtsin-

©
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ing subacnpmons in support: of catholic denommanonal schools and of setting up
and maintaining the same. The rxghts and prxvxleges of ca.thohcs are, accordmgly,
prejudicially affected.

.. At the date of the union ‘there was not, and tbere never had ‘been, any state -
system of education in Manitobs, nor was there any compulsoz y Tate or state grant
- for purposes of education..

: There was, however, an estabhsbed and tecogmzed system of voluntary denomi-
pational education, ‘including Roman catholic schools supported in patt by volan-
tary coutiibutions from catholics and contributed by the Roman chureh. . :

In a similarway, the church of England and vamous protestant sects suppox ted
their own schools,

The provincial l'egxslatme' established by the Domxmon Statate of 1870 -passed '

34 Vict,, ¢. 12, establishing a state system of education in the province. Subseqnent

" acts were passed and the whole were coditied by 44 Viet,, c. 4; and modification was -

- made therein by 43 Vict,, cc. 8 and 11; 46 & 47 Viet.,-c. 46 47 Viet. , ¢c. 37 and 54; .
- 48 Viet,, ¢, 27; 50 Vict,,cc. 18 and 19; 51 Viet., ¢. 31; 52 Vict, ,cc.5 and 21; all which
- acte ‘show that; useful education can be pxovxded thhout dxsturbm«r rxghts and

. privileges as they existed in 1870. Then came'the act complained of.

Bemdes the establishment of public schools, controlled as to relzglous teauhmg
by an advisory board, section 179 “abglished pre-existing. catholic school distFicts,
and provided that all the assets _of sich catholic schools should belong to; and all

_. the Labilities thereof should be paid by, the public school districts estabhshed by

the newact.
The right and pr wllege which had been prejudicially aﬁ'ected was the right to ¢

have 3 religious education conducted under the supervision of their chnrch, admin- . . -

istered in the schools which they were compelled to support; to have the immunity
existing-in 1870, from being compelled to support schools to which they objected.

Their interests were prejudiced in . being compelled by the act to support one-’ '

get of schools while, as a matter of religion and censeience, they would, at thesame
* time, have to establish -another set of scboo]s to whxch alone they could send thexr
" children. .
The. new publie schools, contro]led ulumately by a major 1ty of zatepayers,

" would be conducted for the benefit of ‘protestant and presbytenan denommatxons,
and catholics would thereby: be pre;ndxced and injured, .

. It was contended that Fearon vs. Mitchell (1) had-no be&rmg on the dase;
. See Musgrave vs. Inclosure Commissioners. (2); and Barlow vs. Ross 3 where
the existence of rights and privileges is discussed.

In ex parte Renand (4); the head noté is wrong.:

It was not decided that oo legal privilege existed in that case, but merely that
“ it bad not been infringed. ;
. A.-J. Ram, for the respondent, Logan, McCarthy’, QO rephed

The judgment -of their lordships was delivered by Lord Macnwzhten —

These two appeals were heard together. ~In the one case the city of Wmmpeg
“appeals from a Judoment of the supreme court of Capada reversing a4 judgment of
the court of quéen’s bench for Manitoba; in the other from a subsequent judgment

*. _of the court of queen's bench for Mamtoba follomng the Judgment of the supreme

court. .
The judgments under appeal quashed cértain by»laWs of the eity of Winnipeg
which authorized assessments for sehool purposes in pursuance of the Public Schools
Act, 1890, a statute of Manitoba to which Roman cathohos and members of the
. Chureh of England alike take exception;

The views of the Roman catholic church were maxntamed by Mr. Barr ett the
- case of the church of England was put forward by Mr. Logan. Mr. Logan was con-
tént to rely on the argoments advanced on behalf of Mr. Barrett; while Mr,
Barrett's advisers wére not-prepared to make.tommon cause with M Togan, and. .
‘naturally would bave been better pleased to stind alone.

The controversy which has given rise to the present litigation is, mo doubt
beset with dzﬁiculnes,

Y U, S S )
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The resu}t of the controversy is of serious: moment to the provmce of Mumtoba
and a matter a{)parently of deep interest throughout the Dominion. o
& . But in its legal aspect themxestlon lies in & very narrow compass.. : ‘
H Thé-duty of this board .is sim 0{Ply to determine as a matter of law whother,
- - according to the true constructxon the Manitoba Act, 1870, having rogard to the
‘state of t%nngs which existed in Manitoba at the time of the union, the provincial
legislature . has or. has not. exceeded its powers in passmg the Public Schools Act,

E!
;g - 1890, ,
S Manitoba became one of the provinces of the domnmon of Canada under the

% . Manitoba Act, 1870; which was afterwards conﬁrméd by an lmpenal statute known
gg ‘a8 the British Non i;h America Act, 1871, . - .

2 S Before the union it was not an mdependent px‘ovmce with a constitution and a
% legxslature of its own.

3 - It formed part of the vast territorjes whxch belonged to the Hudsou s Bay Com-

pa.ny, and were administered by their officers or agents.
The -Manitoba Act, 1870, declared that the provisions of the British North
America Act, 1867,. w;th certain exceptions not material to the present question,
should be appllcable to the % rovince of Manitoba, as if Mamtobu had been one. of the
provinces originally united by the act. )
It established & legislature for Manitoba, comxstmo of' a leglslatlve council. and
- alegislative assembly, “and proceeded, in section 22, to re-enact, with some modifica-
tions, the provisions with regard to education whxch are to, be found in section 93 of
the British. North America Act, 1867.. Section 22 of ‘the Manitobs Act, so far 83- it
is matérial, is in the following terms:—
. “In and for the province, the said leglslatuxe may’ exclumvely make laws in
.- relation to education, subject and according to the following provisions: = -
’ “{1.).Nothing i in .any such law shall prejudicially affect any right or pnvxleo‘e
.. .with.respect to denominational schools which any class of persons have by law or
.practice in the province at the union.’
Then follow two-other sub-sections, Sub-sectxon gives an *‘ appeal,” as it is
, - termed in the act, ¢ to the governor-genéral in council from. any act.or decision of the
- legislatare of (tbe proviice, or of auy provmcwl authonty, affecting any right or -
privilege of the protestant or'Roman cathohc minor 1ty of-the queen’s subjects m
‘relation to education.” )

Sab-section 3 reserves certain limited powers 16 the Dom:mon pa:hament in the
event of .the ‘provincial legislature failing to comply with the leqmremeut;s of the’
section, or the decision of the governor-gencral in council..

‘At the-commencement of argument a doubt was suggested as to the competency
of thé present appeal, in con<equence of the so-called appeal to:the governor-general
in council, provided by the act. - But their lordships are satisfied that the provisions
of sub-sechous 2 and 3 do not operate to withdraw such a questivn as thatinvolved in
the present case from the 3umsdwt;lon of the ordinary tribunals of the country.

Sub-sections 1, 2 and 3 of section 22 of the Manitoba Act, 1870, differ -but
slightly. from ‘the correspondmg sub-sections of" sectxon 93 . of the British North
_America Aect, 1867.. .

‘The oniy xmportzmt difference is that, in the Mamboba Act, in. sub-section I, the .
words * by law ” are followed by the words “ or practice,” which do. not occur in the
corresponding passage in the British North America Act, 1867. .

~These ' words  were no doubt introduced to meet the specw.l case of & conntry

~ which had not as yet enjoyed the security of laws properly so called. - .

It is not. perhaps very easy to define precisely the meaning of such. an
-expression as *‘ having a right or puvxlege by praetxce. Bat the object. of the
enactment is tolerably clear.

Evidently the word “ practice” is nat-to be construed as equivalent o ** custom
having the force of law,”

Their lordsbips are convineed that it must have been the intention of the Iegls- .
latare to preserve every legal right or privilege, and every benefit or advantage in
the nature ot & right or privilege, with respect to donomiaational schools. which any
class of persons practicaily enjoyed at the time of: tbe union. :

oo R
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What then was the state of ﬁﬁings when Manitobs. was admitted to the union ?
On this point there is no dispute. o T '
Tt is agreed that there was no law or regulation or ordinance with respect to

“education in force at the time. - o
There were, therefore, no rights or privileges with respect to denominational- .

schools existing by law." = ./, | ‘ o ,
- The practice which prevailed in Manitoba before the union is also 2 matter on

" which all parties are agreed.

The statement on the subject. by Archbisixop_ Taché, the Roman catholic arch-
bishop of St. Boniface, who has given evidence in Barrett’s.case, ias been accepted

«There existed,” he says,™ in the territory now. constituting the provinee'.of

Manitoba a nomber of effective schools for children. i

" “These.schools were denominational schools, some of them being regulated ahd
_controlled by-the Roman catholic church and others by vavious protestant denom-

inations. . L ‘ . .
" - “The means necessary.for the support of the Roman catholic schools were sup-

. plied to some extent by school fees paid by some of the parents of thé children who .
attended the schools, and the rest was paid out of the funds of the church, contributed
" by its members. - : ) T

“ During the period referred to, Roman catholiés had no interest in or control
ovér the schools of the protestant denominations, and the members of the protestant

. denominstions had no interest in or control over the schools of Roman éatholies, -

“There were no public schools in the sense of state schools.

. Ay

to, and did not coatribute to, the support of any other schools.” -

..~ Now, ifthe state of things which the archbishop dexcribes as existing before the
_ union had been a system established by law, what would have been the rights and

_ privileges of the-Roman catholics with respect to denominational schools ?

They would have had by law the right to establish schools at their own expense,
to maintain-their schools by school fees or voluatary contributions, and to conduct
them in accordance with their own religious tepets. - - - ’ .

Every other religious body, which was engaged in a similar work at the time
of the union, would bave had preciseiy the same right with respect to their denomi-
nationgl schools, - S C I

Possibly this right, if it bad been defined or recognized by positive enactment,
might have had attached toit, as a nécessary or appropriate incident, the right of
exemption from apy contributions under any cir¢umstances.to schools of a different
denomination, - L o

But, in their lordships’ opinion, it would be going much t00 far to hold that the -

‘establishment of a national system of education upon an unsectarian basis is so in-: -
.consistent with the right to set up and maintain denominational schools that the two

things cannot exist together, or that the existence of the one necessarily implies or

‘involves immunity from taxation for the purpose of the other.

. It has been objected .that if the rights of Roman catholics and of other religious

- bodies in respect of their denominational schools are to be so-strictly measured .and .

limited by the practice which actually prevailed-at ‘the time of the union, they will

" be reduced to the condition of a4 “nataral right ” which % does not want any legis-

lation to protect it.” ' S
*" Such aright, it was said; cannot be-called & ptrivilege iv any proper sense of the
word. _If that be so, the only result is that the protection which the act purportsto
extend to rights and privileges existing -“by practice” bas no more operation than
the protection which it purports to afford to rights and privileges existing-* by law.” -
. It can hardly be contended that, in order to give a substantial operation and

‘effect to a saving clause expressed.in general terms, it is incumbent u?on,the court -

to discover privileges which are not apparent of themselves, orto ascribe distinctive
and peculiar features to rights which seem to be of such a common type as not to
deserve special notice or require special protection.

“The-members of the Roman catholic church supported the schools of their own -
" church for the benefit of Reman catholic childien, and were not under obligation

[T
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" Manitoba havmg been’ constltuted a provmce of the Dominion in 1870 the pro- o

" vincial legislature lost no time. in dealing with the questlon of education,

In.1871 alaw was passed which established a system of denominational educa-
tion"in the common schools, as they ‘were then called,

A board of education was formed, whi¢h was to be dxvxded into two eectwns,
protestant and Roman catholic.

Each section was to have under its control and management “the dxscxplme of
the schools of the section.

Under the. Manitoba -Act, tbe province had been. dwxded into twenty-four
electoral dxvxsmns, for the purpose of electing members to serve m the 1egxsl\at1ve .

. assembly.

By the act of 1871 each electoxal dlvxsnon was consmuted a school- dlstm,t in.’

"the first metance Twelve electoral divisions, “ com rising mainlty a protestant
p yap

populution,” were’ to be considered protestant ecbool dletm,ts twelve, eomprxem%° )

* mainly a Roman ¢atholic p0pulamon wore to be consldered Romo.n catholw schoo

districts. }
‘Without the special- eancmon of the section there was ‘not to be moxe thzm one :
school in any school-distriet. ,
" The male inhabitants of each school district, assembled at an annual meeling,

were {0 decide in what manner they should raise their contributions towards the S
_support of the- schoal in addition to what was derived from public funds.

It is perhaps not out of place to observe that one of the -modes prescribed was, ;

" “ggsessment on the property of the school district” which muss have involved, in
".some cases at any rate, an assessment on Roman éatholics for the support of a

protestant .schéol, and an assessment on protestants for the support of 4 Roman L
catholic sehool.” -
In the event of an assessment there was 1o pmvnsn on for e‘{emptxon except in

the case of the father or guardlan of a school child—a protestant in a. Roman™ " -

catholic séhool -district, or a Roman . catholic in a protestant school district, who

" might escape by sendmg the child-to the school of the nearest district of the other.

8éction, and contributing to it an arhount equal to what he wou.ld have paxd it he .
had belonged to that distriet. -
‘The laws relating to education wore modified. from time to Aime. But the- :
system of denominational education was maintained in full vigour util.1890. .
An act passed in 1881, following an act of 1875, provided, amung other thmgs,

“that the establishment-of a school district of one denommatlon should ‘not prevent .
. the establishinent of a school district of the other denomination in the same place,
and that a protestant and aRoman cathohc distriet might-include the same territory ~

in whole or.in part. :

From the year 1876 until 1890, enactments were in forece declarmg that in no .
case should a protestant ratepayer be obliged to pay for & Roman catbohc school
or a Roman ecatholic ratepayer for a protestant school. - s

In 1890 the policy of the past nineteen years was reversed, the denommatlonal
system of public education was entirely sWept away. , -

‘Two acts in relation to education were passed.

The first (53 Viet., e. 37) established a department of- educatnon a.nd 8 board
consisting of seven members known as the “ Advisory Board.” Four members of”-
the board were to be appomted by the department of edueation, two were to be
etected by the public and high school teachers, and the eeventh membex was to be.
-appointed by the university conncil.

- One of the powers of the advisory board was to prebcnbe ‘the fox'ms of reiwxous -
exercises to be used in the schools; = . e

- The Public Schools Act, 1890 (53 Vict., c. 38), enacted that all rotestant and'
Roman eatholie gchool dxstmcts should be subject to.the provxslone o the act and
that all public schools shonld be.free schools.

The E;ovmons of the act with regard to religious exereises are as foliowe —
“6. Religious exercises in the public schools shall be eonducted accordmg to
the regulatxons of the advxsory board. - - <
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“The time for such religious exercises shall be just before the closing hour in
_ the afternoon. o . L L A
- . “In case the parent or goardian of any pupil notifies the teacher that he-does
. not-wish such pupil-to attend such religious exercises, then such papil shall be dis- -
missed before such religious exercises take place. .. - ‘ ‘ ‘
. “i7. Religious exercises shall be held in a public school entirely at the option
of the school trustees for the district, and upon receiving written authority from the -
trustees it shall be the duty of the-teachers to hold such religious exercises. )
*¢ 8, The public schools 'shall be entirely’ non-sectarian, and no religious exer-
cises shall be allowed therein exceépt-as above provided.” o )
The aci then provides for the:.formation, alteration, and union of school districts,
for the election of school trustees, and for levying a'rate on the taxable property in
each school district for school purposes. In cities the municipal council is required
to levy and collect upon taxable property within the municipality such sums.as the-
school trustees may require for school purposes.- N : )

" A portion of the legislative grant for educational purposes is allotted ‘to public
‘schools; but it is provided ‘that.any school not conducted aceording to all the pro-
. visions 'of the act, or any act in force for the time being, or the regulations of the
"department of education, or the advisory board, shall not be deemed a public school

within the meaning of the law, and shall not ;l)articipate in the legislative grant.
Section, 141 provides that no-teacher shall use or permit to be used as text books.
‘any books except such as are authorized by the-advisory board, and that no-portion - °
- of e‘(}ilé legislative grant shall be paid to any school in ‘which unauthorized books are .~
-used., - B T

Then there are two sections (178 and 179) which ecail for a passing notice,
because, owing apparently te some. misapprehension; they are spoken of in one of.
the judgments under appeal as if their effect was to confiscate Roman catholic

roperty. e 2 . ; ) B ‘ ERR
. ¥ p%héy apply to cases where the same territpr}_z was covered by a protestant
‘school district and by a2 Roman catholic district, - In
were really placed in a-better position than protestants. - s
. Certain exemptions were to be made in their favour if the assets of their
district exceeded its liabilities, or if the liabilities: of -the ‘protestant school district,

-such a case Roman catholics - -

exceeded its assets. But no corresponding exemptiogs were to be made in the case B

.'of protestants. ) i . o . . .
+ . .Such being the.main provisions of the Public Schools Act, 1890, their lordships -
have to determine whether that act prejudicially affects any right or privilege with
respect to denominational schools which any class of persons had by law or practice -
_in the province at the union. . ‘ -

~ Notwithstanding the Pablic Schools Act, 1890, Roman cathbli'q:s and"mémbe'.rs L
of every other religious body in Manitoba are free to establish schools throughout . .

" the province; they are free to maintain their schools by school fees or voluntary
subscriptions; they are free toconduct their schools according to their own religions
tenets without molestation or interference. - T .
~_ No child is compelled to attend a public school. No special advantage other
- .than the advantage of a free education in schools counducted under public manage-
. ment is held out.to those who do attend. , B o
But then it ic said that it is impossible for Roman ¢atholics, or for members of
' the eharch of England (if their views are cotrectly represented.by the.bishop of .
Raupert’s Land, who has given evidence in Logan’s case), to send their children to -
.public schools where the'education is not superintended and directed by the authori-
ties of their church. = Roman-¢atholics or members of the .church of .England who
are taxed for public schools, and at the same time feel themselves compelled to-
support their own schools, are in a less favourable position than those who can take
advantage of the free education provided by the aet of 1890. , : ) ’
" That may be so. But what right. or privilege ‘is 'violated.or prejudicially
_ affected by the law? ‘ ‘ SR o |
" Itis not the law that is in fault, It is owing to religious convictions which..
. everybody must respect, and to the teaching of their church, that Roman catholics
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- and members of the charch-of England ﬁqd themselves - unable to partake of ad'

vantages which the law offers to all alike.-
Their lordships are sensible of the welght whlcb must attach to the. unammons

- ducmon of the supreme court.’

- They have anxiously ‘considered: the able and elaboxate jud giments by whxch.

{ that decision has been supported,

- But they are unable to agree with the opinion - which the learned judges of the
supreme court have expressed as to the rwhts and prmlewes of Roman cat.hohcs in
Manitoba at the time of the union. ‘

. They doubt whether it is' permissible to refer to- the course of levxslatlon be-
tween 1871 and 1890, as a means of throwing licht on the previous p:actxce, or-on

" the construction of the saving clause it the Manitoba Act. , They cannot assent to

the view which seems to be indicated by one of the. members of the supreme court,

_ that Bubl:c schools under the act of 1890 are in reality protestant schools.

he logislature has declared in so many words that * the public schools shall be .
entiroly unsectarizn,” and that principle is carried out throughout the act. .
With the policy of the act of 189 their lordships are not concerned. But they
cannot help observing tha, if the views of the respondents were to prevail, it would
be extremely difficult for the provincial legislature, which has been entrusted with
the exclusive power of making laws relating. to education to provide for the educa-

_ tional wants aof the more sparsely inhabited districts of a country almost as lirge as

Greai Britain, and that the powers of the legislature, which on: the face of the act
appear £0 large, would be limited to the useful but somewhat humble office of mak-
ing regulations for the sanitary conditions of sechool houses, imposing rates for the

. support of denommatxonal'schools enforcing the compulsory attendance of scholars,
. and matters of that sort.

In the result their lordships will humb]y adee her anest) that these appeals
ought to be allowed with costs. -

“In the City of Winnipeg v. Barrett it will be proper to reverse the order of the
supxeme court with costs, and to restore the Judgment of the court of queen’s bench

_ for Manitoba.

in the City.of Wmmpeg v. Logan the order will be to reverse the judgment of
the court of queen’s bench and to dismiss Mr. Logan’s apphcamon, and- dlschalge

. the rule nisi and the rule absolute with costs.

: " Solicitors for the City’ of Wlnmpeg, .
Solicitors for Barx ett, . " - FRESHFIELDS & WILLIAMS.
Bomms BISCHO‘FF & Co.
Solxcxtcns for f)ogan,
HagrisoN & PowELL.

IN THE J UDILIAL COMM[TTEE OF THE PRIVY COUNCIL.
Comvcn. CHAMBERB WHITEHALL, Tuesday. 2th July, 1892.

. ' " Present :
The Rt. Hon Lord Watson - The Rt. Hon. Lord Hannen
The Rt. Hon. Lord Macnao-hten : The Rt. Hon, Lord Shand, ™ .
'The Rt Hon. Lord Morus - - The Rt. Hon. Sir Richard Couch.
T Tae CITY OF WINNIPEG
. VS
BABRETT
© and. ,',
Tun CI1Y OF Wmmme
. . vs.
L C - LogaN.

[Transcrxpt, of the shorshand notes of Mesers. ,Marben & Meraduh 13 New Inn,
Strand w.C]

Counsel for the appellante :—Sir Horace Davey, Q .C., Mr, McCarthy, Q.C., and
the Hon. Mr. Martin, -~
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- Webster, Q.C., M.P.), Mr. Blake, Q.C., Mr. J. S. Ewart, Q.C., and Mr, Gore.
Counsel for the respondent Logan :—Mr, A, J. Ram. = - ' =
Lord WarsoN :—I presume the parties have arranged as to-the two cases.

" Sir HoracE Davey :-—I shall-only address your lordships once.
- Lord Warsoy:—Thereis only one point, : C . e -
The ATToRNEY GENERAL :—I am notinstructed in Logan’s case, but speaking for: -
myself in the-case of the City of Winnipeg vs. Barrett, which is the first, I would
certainly ask your lordships in any event to hear my learned friend Mr. Blake, the
second counsel in tho case, because it is a matter of extreme importance (I am
speaking of Barrett’s case in which he and I are instructed) and I should have
asked your lordships under any circumstances that Mr. Blake should be heard for
the respondents in the event of counsel being heard.- I only mention that because some

. question may arise as to there being two csdses, and only one counsel being heard in' |

. each, but I regard it as of extreme importance that Mr, Blake should ‘be heard, -and -

aswe are here in this case, and I am not instructed in the Logan case, I should ask .

- that that course should be pursued. . o c : o

‘Mr. Ras:—T assent to that. I am for Logan, and I assent to that. 7
. Sir Horace Davey :—I do not think your lordships will find thereis any sub-
stantial distinction between the two cases. L '

‘ The ATrorNEY GENERAL :(—That of course will get over any difficulty. .
. Sir Horace Davey:—Because the Logan case was decided on the Barrett.case,
and if the Barrett case is rvight I think I should find .it difficult ‘o support the
agpeuluin tbe Logan ‘case, The only difference is that in the Barrett case the'
objector iy a member of the Roman. catholic charch,. In the Logancase heisa -
-member of the episcopal ehurch. T ' - '

Mr: Ram:—Perhaps I may state that.I am instructed on behalf of Mr, Logan,

. -and on his part T assent to the suggestion made that the two cases should' be taken

. " together, and that coun=el should be heard only.in the case of Barrett. o

) Sir .HoracE Davey:——I shall only use the Logan case for the purpose of
illustrating the arguments, It is not a very powerful argument, I admit, of
reductio-ad absurdum. If the church of England is entitled to object, then the other
communities are, and you are reduced to this, that.there is aschool for every-two
or three persons who call thetselves a different denomination.- : R
) Your'lordships will understand that in the observations I make I address my- -

" self to this book in the Barrett case and before I sit down I will just mention the

Logan case. For the-present. I think 1t will be better to confine myself to the

Barrett case, which is the first appeal on the list.- It is an appeal from the judg-

ment of the supreme court of Canada of the 28th October, 1891, in which the Jearned
judges unanimously ditfered from a previous judgment of the court of queen’s bench -
for the province of Manitoba, whi¢h itself confirmed a previous decision of a single
judge, Mr.-Justice Killam. My learned friend the attorney-general was quite war-

. ranted in saying that it is a matter of extreme importance to the ¢olony of Mani-

" ‘toba because_sccording to the view which I am instructed to present to your lord-

_ ships if the judgment of' the supreme court of-Canada is upheld it practically para-
lyses and renders nagatory their power of legislating with regard to any public -
system of edueation. -The formal question is this: Mr. Barret{ took out a sammons
. under procedure which is Erovided'by. the Manitoba code, which I rieed not trouble
""your'lordships sbout, for the purpose of quashing two by-laws, which had been made °
_by the city of Winnipeg, for illegality. The illegality alleged was that by the city -

by-laws the amounts to be levied for school purposes for the prutestant and. Roman
catholic echools are united and therate levied upon protestants and Roman catholies

alike for the whole sum. 'The question of substance is this : It'isnot disputed that

".the by-law was correct and .that the rate was properly.made under the Public

Schools Act of 1890, but it is alleged that the Public Sehools Act,of 1890 of the pro-
.vince of Manitobs was ultra vires and inoperative. The ground upon which that is
alleged is this: becanse by the act of parliament confirmed by theimperial act which
_ incorporated the province of Manitoba in the -dominion of Canada there was s
proviso that no law with regard to education should prejudicially affect the rights - -

Counsel for the respondent Barrett:—The /Attofney-Genel'al (Sir. Ricli_a}rd ‘

o \
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and privileges of any class of persons which they had either by law or practice be-
fore incorporation. ~ Now, my lords, your lordships will at’once see the importance -
of that. ,g;et us now see what the province of Manitoba has done. -I'think your
‘lordships have this book of .the statutes. The Public Schools Act of 1890 is the last
statute in that book al page 110. It repealed the previous Public Schools Act.and ™
it enacted on page 112, section 5 :— o N :
+¢ All public schools shall be free schools and every person inrural manicipalities
between the age of five- and ‘'sixteen.years, and in ‘cities, towns.and villages between -
the age of six and sixteen, shall have the right to attend some school.” . Your lord- -
.8hips will observe that there is.nothing in that which makes it compulsory upon any
child to attend, or upon tho parent or guardian to send him to the. public schools.
“ Religious exercises in the public schools shall be conducted according to the regu- -

% lations of the advisory board. The time.for such religious exercises shall be just

before the closing hour in the afternoon.' In case the parent or guardian of any
‘# pupil notifies the teacher that he does not wish such pupil to-attend such religious
% cxercises, then such pupil shall be dismissed before such religious exercises take
¢ ‘place. Religious exercises shall be held in a public sechool entirely at the opfion of
the school . trustee for the district, and upon receiving written authority from the
% trustees it shall be the duty of the teachers to hold such religious exercises.”

Lord MacNagHTEN :—It says “ Trustee.” Whois'that? =

Sir'Horace Davey :——There is no trustee previously mentioned.” I think it must
Y “be “Trustees” I have aqueen’s printer'scopy here. There it is “ Trustees ” in the
quéen’s printer’s copy. *“ Religious exercises shall be held in a public sehool entirely .
at the  option of the school trustees for.the district, and upon receiving written
authority from the trustees it shall be the duty of the teachers to hold such religions
-exereises,” Then, “ The public schools shall be entirely non-sectakian, and no reli-

% gious exercises shall be allowed therein except as above provided.” Well then, section
% 9 provides for new school districts being formed; I do not know that I need tronble *
% . your lordships about that. Then section 10, “ For each rural school district .there

shall be three trustees, each of whom, after the first election of trustees, shall hold
office for three years, and until his successor -has been elected. The trustees elected
at a first school meeting in a ruralschool district shall respectively continuein office
. as follows "—and then'it provides for that. Then section 12 is as to the qualifica-
% tions of school trustees. Section 13, “ Electors for rural school distriets.” Then fol-
lows a lot of detail as to the meetings and so forth,-of the trustces. :
Now, for the present, that is all that I desire to call attention to. - .
5 ” (I{grd SeAND :—Which is the clause which regulates the advisory board, as it is
. calle . e ‘ -, o
: Sir-Horace Davey :—That, I am told, is in a separate act, called ¥ The Depart-
: ment of Education Act,”. which is at page 107. I ought to bave drawn your lord-
* ships attention to this first:. “There shall be a department of edacation, which
- 'shall consist of the executive council,” &c., (reading to.the words, page 108, line 9:)
“The department of education shall from time to time divide the pruvince into’two -
, districts, so that the said teachers in each district may -elect one member of the said -
. board.” “13. The seventh member of the said board shall be appointed by the’
- university council,” &c. .(Reading.to the words, ‘bottom of puge 108:) “To make
. regulations for the classification, organization, discipline and government of norral,
© model, high and public schools ™ ; and then the rest is formal. So that your lord-

ships vee the aim’ of these- two acts taken together was this: to establish a public. - =
system of non-sectarian®schools throughout the province, and not t6 exclude’ -

religious exercises from the province, but.-to place the form of the religious

. exercises, and the mode in which they shall be conducted, under the regulation of - -

the advisory board, subject-to what is known as a conscience clause. :
. Lord Saanp:—May I ask whether in practice there have been religious exer- -
cises as a rule prescribed in those schools ? : Lo : :
Sir Horaoe Davey:—I was going to tell your lordships the system before this
.time, but I thought it convenient to mention the act first. I will draw. your lovd-
.8bips’ attention to that afterwards. - Under section 108, sab-section 1, of this act of

- 1890, a legislative graut. js provided. It provides that:—The sum of* seventy- .

.
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" five dollars shall be paid semi-annually for each teacher employed in éach school

distriet ;" and .then sub-section 3: “Any school not conducted according to all the

provisions of this or any act in force for the time being or the regulations of the

department of education or the advisory board shall not be deemed a publi¢ school
within the.meaning of the law, and such school shall ot participate in the-legislative

_grant,” Then, in addjtion to the legislative grant, there is this power in section 89,

page 129: “ For the purpose of supplementing the legislative grant,”.&c., rea ding

" down_to the words, sub-section 2: *“Of the proportion thereof allotted to such-

district,” and so forth. So thal your lordships see that the system of public
education was to be maintained. There were to ge free schools, and they were to
be maintained, partly: by a legislative grant from the legislature of the province and
partly by an assessment or rate levied upon every taxable person within the rural

municipality, without regard to the particular church, sect or denomination to -

which such person belonged.."

Now, my lords, it is alleged that this is invalid and itis alleged that it infringes
the terins upon which Manitoba was admitted into the Dominion. In the furst
place I ought to ¢all your lordships’ attention to the 92nd, 93rd and one other sec-
tion of ‘The British North America Act” that is on page 14, The sections are
very familiar to your lordships. ) . :

* - The second matter in séction 92 is “In each province the legislature may ex-

clusively make laws in relation to matters coming within the classos of subjects next

heieinafter enumerated that is to say : (2) Direct taxation within the province in,

order to the raising of a revepuisfor-provincial purposes.” It is not stiggested that
this does not come within thoe“words—It is direct taxation within the. provinee for

. the purposo of raising a revenue for.provincial purposes - Then section 93 deals with

" -'the question_ of education with-which we are.more immediate'y concerned. Your
* lord~hips understand-—forgive me if I mention things which are commonplace, but.

* you will bear in mind that Manitoba'was not included in the original Dominion? It

only included the two Canadas-which were Ontario and Quebec, and New Brunswick
and Nova Scotia. " * In and for each province the-legislature may exclusively make
lawy in relation to education, subject and according to the following provisions”—
That is, of course, a provineial legisluture. * Nothing in any such.law sball pre-
Judicially affect any right or privilege with respect to denominational schools which
any class of per~ons have by law in the province at the union.” That was adopted
with a variation, to which attention will be called when Manitoba was admitted

within the union. “(2) All the powers, privileges and duties at the union by law .

conferred and imposed jn Upper, Canada-on the separate schools and school trustees

. of tho.queen’s Roman ‘catholic subjects <ha]l be and the same are hereby extended

to the dissentient schools of the queen’s protestant and Roman catholic subjects in

" Quebeé.” Your lordships see that that sub-section relates exclusively to the two

1

Capadas, Ontarioand Quebec, but it is used very much in the vourse of the arguments
which are contained in the numerous judgments of the learned judges tor the pur-
‘pose, on the oné hand, of showing that there was express provision of this character
with regard to the denominuational schools for Untario and Quaebee and contrastid

that- with the absence of any such express provision with regard to Manitoba. It
is also used on the otherside for the purpose of showing the policy, as it is called, of
the law of this act, T ought to say that the system which prevailed in Upper Can-
ada and Ontario at the date of the union was this. There were public schools for
the community at large, but any Boman catholics Eertainly, and. [ do not know
whether any other particalar sect,might establish denominational schools of their own

tenanco of the general public schools. They bad a right to claim exemption from

. payment of schooi rate by saying that they “were maintaining efficient denomina-
tional schools of their own., The effuoct of this sub-section 2 is to make_ that system, .

if I may call.it so, applicable to the minority, who would be the protestants ia Quebec,

.to give. the protestant minority in.Quebec -the -same privileges in maintaining
- denominational schools, thereby obtaining exemption -from the gemeral® school rate

which a Roman catholic minority had-in Ontario, ) -
Lord Smanp :—Was that an exemption by statute ? -

- and if they did so they were exempt from payment of the school rate for the main- .

& e
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Sir HoracE Davey:—I think it was by statute in Upper and Lower Canada—- -

in Upper Canada certainly and this extended it to Lower Canada :—* Where inany - -
province a system of separate or dissentient schools exists by law at the union, or is
£ thereafter establiched . by the legislature of the provinge, an appeal shall lie to the

governor-general inJcouncil from any act ordecision of ‘any provincial anthority affee- .
ting anyright or privilege of the protestant or Roman catholic.minority of the queen’s-

subjects i relafion to- éducation.” ‘That is whére there exists by law a right te -~
.geparate or-dissentient schools, and any act or decision of any provincial authority
. 'affects suck right or privilege, then there is an_appeal to the governor-general in
‘eouncil. “In case any such provinciallaw as from time fo time seems to theé. gover-

nor-general in -council requisite for the due. execution of' the provisions of - this sec:
tion is not made, or in case any decision of the governor-general in' council on any
appesl under this section is not duly-executed by the-proper provineial authority in

§ that behalf; then and in every suchcase and as far only asthe circamstunces of each
case require, the parliament of Canada may make.remedial laws for the due execu- -

tion of the provisions of this section, and of any decision of-the governor-general in

* council upder this section,” that is to say, if the provincial legislature does not make

the proper laws for the purpose of carrying into effect any decision of the governor-
general in council or passes any act infringing this act for the protection of -the
minority, in each case, whether catholic or protestant, then it gives'a special power of
legislation to the Dominion parliament to supplément the legislation which the pro-

vinee sught but refuses to effect for that purpose. Then your lordships know that

the power to admit other colonies is in section 146 of this act, page 22 :—** It shall be -
lawful for the queen by and with the advice of ber majesty’s inost honourable privy
council on addresres from thé-houses of parliament of Canada and from the houses
of thé respective legislatures of the colonies or provinces of Newfoundland, Prince

‘Edward Island, and British Columbia, to admit those colonies or provinces or any

of them into the union, and on address from the houses of the partiament of Canada
to admit Rupert’s Land and the North-Western Territory or either of them into the
unjon "—--Rupeért’s Liand is what is now known as Manitobs. I do not think Mani-

" toba comprises the whole of Rupert’s. Land, but Manitoba is comprised within
. Rupert’s Land—" on such terms and conditions in each case as are in the addresses

expressed and as the queen thinks fit to approve, sabject to-the provisions of this
act, and the provisions of any order in council in that behalf shall have effect as if

‘they had been enacted by the parliament of the united kingdom ot Great Britainand

Ireland.,” Then Manitoba was admitted in the year 1870. That was by an act of

*-the Dominion, whichis atpage 33. There was a subsequentact of the imperial legis-

lature confirming this. It provides for the.admission of Manitoba by name and
boundaries, and provides in section 2. [Reads section 2.] Then there are details
about the representation in the house of commons and-the legislative council and so
forth, and I pass on to'section 22, page 36. “ In-and for the provinee the said legis-

_lature may exclusively make laws in relation to education, subject and according to

the following provisions :—(1.) Nothing in any such law shall prejudicizlly atfect
any right.or privilege with respect to denominational schools which any class of -
persons have by law or practice in theprovince at the union.”. Your lordships will -
see that that textually repeats sub-section. 1 of section 93 of the British- North
America Act with the addition of the words™ ¥ or practice” after the word law.”
“ An appeal shall lie to the governor-general in council from any act or decision of -
the legislature of the provinee or of any provincial authority affecting any right or
privilege ot the protestant or Roman catholic minority of the qucen’s subjects in rela-
tion to education.” - That is not exactly the same as the provision in section 93. It~
resolves a doubt in ‘the first place whether an act or' decision of any provincial

* authority included an act of the legisiature of the province by expressly putting in -
* . the words “legislature of the province,” and, secondly it is more general than the -

analogous provisien in section 93. - o
Lord Warson:—It is a little wider. - - : .
Sir Horack Davey:—Yes, it resolves a doubt whether in section 93 of the

* British North America Act, apy act or decision of the provincial authority includes

the provincial legislature,
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Lord WaTson :—What is the exaoct 'méaning of -the phrase " dissedtiént
~ -schools?" . .- : " . o . o ;

Sit HoracE Davey:—I understand it to mean this—denominational schools,

which were established by any denomination; as a matter of fact, I believe in On-. *
“tario by Roman.catholics, which, by law, o long as they provided effleient schools,
*_ exempted those who founded them from the payment of school rates, . Then sub-

section 3 is this, " [Reads sub-gection 3.] If your lordships would cadre to compare

the different provisions,.you will find at page 4 of the record in Barrett’s appeai the -
- sections set out side by side, on the one hand the British North America Act, and

on the other hand the provisions of the Manitoba Act. Then section 25 provides.
[Reads section 25.] I ought -to mention this as to the customs duty. Section 27
rovides. [Reads- section 27.] Your lordships will remember- that under the
ritish North America Act there was no power for the provinces te levy indirect
taxation, but all the customs and excise (I must not say stamps, because that raises
a thorny question,) .go to thé consolidated revenue of Canada, and the treasury of
Canada makes a grant to the different provinces, and that is the scheme which is
continued by this Manitoba Act. : ) ‘ oo
Now, my lords, it may be interesting’ and worth while to pause here for a
moment to ask what was the previous condition of :what is now the province of

- Manitoba before its incorporation in the Dominion ? Manitoba formed part, at any

rate, and perhaps a greater part, of what was known as Rupert’s Land, and Rupert’s
Land was the territory granted in the reign of Charles II to the Hudson’s Bay
Company, in which Prince Rupert was one of the principalgrantees. Thatterritory

of Rupert’s Land was, of course, part of the territory of the crown; it formed part -

of the British empire, but it was governed, and laws were. made"for it, exclusively,
by the Hudson’s Bay Company. . The Hudson’s Bay Company appointed the

governor. It had no elécted representative legisluture. The Hundson’s Bay Com- :

any appointed certain gentlemen of position and others, in the territory of Rupert’s

and, to form a legislative .council, and that legislative council made ordinances.

Of course it was all subject ‘to the legislation of the imperial parliament, but the
only provincinl legislative authority was the legislative council who were the

nominees of the Hudson’s 'Bay Company, who were, I must not say the sovereign, |

because that would not be constitutionally sccurate, but were the ruling authority,”
subject to the British crown, in Rapert’s Land. There was a portion of: Rupert’s
Land which had been purchased by Lord Selkirk, I believe, in the early part of the

g’esent century, which had been settled by him, and which was repurchased by the -

udson’s Bay Company and formed the.distriet of Assiniboia, & district on the Red
river. That was the more: settled part of.the territory known as Rupert’s Land.
At that time there was no legislation of any sort or kind with regard to-educa-
tion. There were Roman catholicsin the province, and there were protestants of

" various denominations, chiefly ‘belonging to the episcopal chureh in conneétion .

with the church of England, and with the presbyterian church of Scotland. ~There
was no legislation of any sort or kind providing for a public or any other system of

-education throughout Rupert’s Land. .The different -churches and denominations,

the Roman catholic church and the episcopal church-of England, and the presby-
terian church, maintained their-own schools where they had sufficient congregations

. for the purpose. The population was ‘sparse, and the prevailing form of religion

was one of those I have mentioned.” No doubt many childrea of other forms of

. religion attended those schools, but they were purely voluntary schools, they were

private schools which were maintained by the people themselves, partly by school

- fees paid by the scholars, and partly by the subscriptions of varioas persons belong-

ing to the different churches and denominations.

2

- Lord Warson—'The elause-in the first sub-section, that nothing shonld prejudi- . ;

Sir Horace DaveEy—VYey, it does.

cially affect seems to be general, and apply to persons of any denomination.

Lord- WaTson—DBut when you come to the appeal given to the governor-general - ;

it is only catholics and protestants. .
Sir Horace DAVEY—Yes. : _ :
Lord Seaxp—That -embraced all denominational schools, I suppose.
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" Sir HORACE DAVEY-‘——Yes;- but they only regarded two denominations,

catholic and one protestant; whereas now we have a gentleman of. the church| of:

England, in Logan’s appeal, appearing before ‘your lordshiEs;and saying :—* Non-
sense about protestants: I am a meémber.of-the church of '}
to be taxed for any other denomination, including other protestant denominations.”

That was the state of things, your lordships observe, that there was no law pn * -

the subject, nor by practice. was there amy right, or privilege enjoyed by apy
denomipation other than the right or privilege of maintaining their own private

' voluntary schools, and providing for them out of their own moneys, and admitti g,

of cotrse, such persons as they thought fit to the benefits of those schools on making

- the prescribed or stipulated payment. That was the condition of things at the
* time when Manitoba was .incorporated with the union. oo )

‘Now, my lords, it ‘is' important that your lordships should be put into posges-
sion of the legislation- with regard to schonls prior to. the Public Schools Aet, 1§90,
because a great deal is said about it in the judgment, though I am unable myself to

* see, except by way of illustration, how what was done after incorporation cap in .
‘any way affect the construction of a clause in an act of parliament by which 'Ig

ani-
toba was admitted to the Dominion. Your lordships cannot follow the judgmients
unléss you are put into possession of the scheme w hich was established first by an
act of 1871, which was afterwards repealud, and toguther with certain,amending
acts incorporated in an act of 1881, - The act of 1871 is printed at page 39 of this
book. I can pass it over very lightly because ‘it was very much enlarged, and to a

certain extent modified, by the act of 1881. By section 1, page 39, it provided for.

2 board of not less than ten or more than fourteen persons, to be a board of educa-
tion for the province of Manitoba, of whom one-halt' should be protestants und the

. other half catholics. It says:—* The lieutenant governor may appoint one of* the’

protestant members of- the board to be superintendent.of protestant schools, and

' one of the eatholic members to "be supérintendent of -the catholic schools, and the

two superintendents shall be joint secretaries of the board,” Then the rest is

detail until’ we come to section 8, “ each section of the-board "—now, my lords, prior

to this time, I do" not think anything is said about sections and boards, but it
obviously meaus either the protestdnt section or the catholic section. =~

The ATToRNEY GENERAL :—Resad the Tth section. . e

Sir Horacg DavEY:—My learned friend reférs to the 7Tth section. = “It shall

be the duty of the board :—First—To make from time to time such regulations as

they may think fit for the general organization of the common schools.”
.. Lord Warson:—1I understand these were denominational schools?
Sir Horace Davey:—Yes; the scheme was to establish denominational schools

only. Your lordships observe that when I say denominational schools they con- .

templated the protestants as together constituting oge denomination, so to speak,.or
one class, a8 distinguished from Roman catholics. ~Section 7, “To make from time
to time,” &e.. (Reading to the end of: section 8) That appears to contemplate a
protestant section and a Roman catholic section. Then section 9 “at the first

" meseting ofeach section,” &e. - (Reuding to end of section 13.) - Then it provides for

the districts. -“The following districts, comprising mainly a protestant population
shallbe con~idered protestant school distzicts: nos. 2, 3, +, 8, 10, 18, 19, 20, 1, 22, 23,

.24, 'The following districts, comprising mainly a catholic population, shall be con- .

sidered- catholic school districts: mos. 1, 5, 6, 7, 9, 11, 12, 13, 14, 15, 16 and 17.
There shall not, without the speciil ranetion of the section, be more than one school
in any school district, and no school shall derive from the public funds & snm more
than three times what is contributed by the people of the district.”

Lord Warson:—They appear,to contemplate by this act what are commonly -

called state aided schools, subject to certain conditions. Isee the word “licensed ”

is used. “No school that is not licensed by the board of education shall participate

in the government grant.” ; . -
Sir Horace Davey:—Yes, they were to be of two clasmes, protestant schools

-and catholie schools. :

Lord SEAND :—Would- this practically have embraced -all the schools in the
Pprovince ?. Co - '

ngland, and I claim not -

S
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Sir Horace DavEY:—Yes. = R : o '

- -L;n'd Saaxp—Were there none that did' not fall under the one class or the
. other ?. o ‘ : IR ‘ E :
Sir Horace Davey:—Yes. “The moneys at the disposal of the section shall

'"be appropriated among the schools of the séction as- the mémbers of the section
shall deem best for the promotion of éducation, having reference to the efficiency of
the schools, the number of scholars in attendance, and the capacity and services of
‘the teachers.” Section 19, “In an exceptional case, where the people of aschool:

- district shall; in the judgment of the members of the section, be unable. to contribute
- towards the support of the school, the scction may declare the district a poor-school
district, and give such #id as the circumstances may seem to justify.” Your
lordships see that the scheie under this act was ‘to divide the provinco “into dis-
tricts, to provide thuf in'each district there should be a school either managed by
the/cath'oge seetion dr by the protestant section, according as the Roman catholics,
or the protestants were in the majority in that particular district; and what is of
importance is that there could-be¢ no other school within that district under section

. 17 without the special sanction of the section, so that if there were a catholic school
district there could be no protestant school within that distriet without the special.

" ‘sanction of the catholic section. _ . S C :

Lord Warson :—Does it mean that there could be no state aided schools ?.

Sir Horack .Davey.—So I uoderstand it. There may be'a voluntary school,
bat-it would not get state aid. ’ '
Lord SaAND :—There seems an equal division—twelve of oach.

‘Sir Horack Davey:—Yes. “They shall also decide in what manner they shall ;

raise their contributions towards the support of the school, which may be either by

~ subscription, by the collection of a rate per scholar, or by assessment on the pro-.-

perty of the school district, as the mecting may determine.” That is a meeting of
the male inhabitants of each school district of tho age of twenty-one years and .
upwards. So that your lordships see that under this scheme, s to which no com-
plaint was made, a distriet in which the majority of the inhabitants were Roman
catholic would be 4 catholic school district. There could be no protestant school
within that distriet without the consent of the ¢atholic section. ~Biit theinhabitants
of the district might impose taxes on themselves for the maintenance of the eatholic
- schools if it were a protestant district, orvice versa. The majority of the protestant
_ inhabitants could-exclude, or rather the protestant section could exclude any catholic.
_schools, and might impose taxation upon theipatholies for the purpose of -maintain-
- ing the protestant schools. Of course, my lords, that may have been equally ultra
- pires with the act of 1890.-and I do not pretend that it is a very strong argument
- upon the coostrnction of the act of 1870, which after all is what we have to con-
. strme. But itis not without its importance, when one reads the eloquent denuncia-
- tions of the infamy of taxing Roman catholice for-the support of protestaut schools
.that we meet with in the judgmentsin this ease.- . ) ’
The ATTORNEY GENERAL :—I beg your pardon for interrupting you. Will you
read section 27—the exemption from payment. - ' ’ :

Sir Horace Davey :—I oaght to have read section 27. 'CReaas it.) Ifhe has no

children,- and is & protestant, he is still'bound to maintain the catholic schools or .

vice versa. C .

-Now, my lords, the act of 1881, which was the ruling act, subject to immaterial
~ amendnients, which [ will not trouble you with, at the time when the system of
- 1890 was established, your lordships will find at page 42. You will forgive me for

‘reading it, perhaps repeating some-of the provisions which were in the eatlier act,
{Reads section -1;2 Itis open, of course, to conjecture that the relative strength of.
the catholics and protestants had at this time, in the course of ten yéars, altered

-from what it was in the year 1871, “ Four of the protestant members and three of
the Roman catholic members shall retire and -cease to hold office at the énd of each
year,” &e. 3. It shall be the duty of .the board (&) to make from time 10 time
- such regulations,” &c. (Reading to the words, end of section 5.) “To appojat

inspectors, who, shall hold office during the pleasure of the section appointing
them.” . Then there are provisions for the appointment of superintendents, and then

,
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‘school districts in a rather remarkable and minute manner. . The|\scheme is that -the

or may constitute two districts; a eatholic district and a protestant distriet, or in
other -words, there may be a catholi¢ district and o protestant district in the same
area. ‘It shall be the duty of the council of the municipalities to establish,” &e.
(Reading to the words, end of section 12) “shall have the same power with regard
to catholics.” Then section 13, sub-section a. (Reads same.). Then school assessment,
* section 25, page 47. ¢ For the purpose of supplementing the legislative grant, it

Then section 26 provides for the case where raore municipalitiés-are embraced
‘th&n one in a-school district and limits the school 2ssessment to one eent in the dol-

aceording to valuation upon rateable real and personal property in the school dis-
trict and shall be payable by and recoverable from the owner, occupier or possessor

" not requiring registration to preserve it on all real estate.”

‘as having no religion:—*The corporations situated in a'locality where different

~school districts are established and persons who are neither protestatts nor catholics

shall be assessed only for the school district of the majority; yet out of such assess-
ment they shall give to the school distriet of the minority 2 part of such assessment

in proportion to the number of children of school age, and the majority shall be.de-

termined by the number of protestant or catholic children of school dge, as the case

‘ may be according to the census.” Then there is an exception of certain real estate,

. and then section 30:—* The ratepayers of a school district; including religious,
benevolent, or educational corporations shall pay their respective assessments to.the
‘schools of their -réspective denominations; and in no case shall a protestant rate--
payer be obliged to pay:for a catholic school, or a catholic ratepayer for a pro-
testant school.” ' . - . .

- - Then séction 31 provides for the case of the owner being of one religion and the

" occupier of aniother,. ‘‘ When: property 'owned by a protestant is occupied by a
Roman catholic and vice' versa, the tenant in such cases shall only be assessed for

the amount of property he owns, whether real or personal, but the school taxes on

said rented or leased property shall in all eases and whether or not the same has
been or'is stipulated in any deed, contract or lease whatever, be paid to the trustees

. of the section to which belongs the owner of the property so leased or rented, and

o

to no-other, subject to the exemptions aforesaid ‘
4 Then section 32:~* Whenever property is held jointly a3 tenants or as teriants
in common, by two or more persons, the holdera of such property being protestants
and Roman catholics, they shall be assessed and.held accountable to the two boards
of .sehool trustees for.the amount of taxes; in proportien to their intcrest in the
business, tenancy, or partnership respectively, and such taxes shali be paid to the
school of the denomination to which they. respectively belong.” '

Then there were to be school trustees,- but .I do'not think anything turns'on
that. Then; I think, I may pass on.to page 57, section 84, which provides for the

apportionment of what we should ‘call the school grant, that is the legislative grant..
“The sum appropriated by .the legislature for common school purposes shall be

taking section 12 at page 44,. it provides for the establishinent ahd réadjuégxxient.of .

shall be the duty of the boards of trusteés,” &c. (Reads section 23.), . - .

. of the property lisble to be rated, and shall, if ‘not paid, be a special mortgage, and-

Now, my lords, section 28 is a remarkable section. The corporsdtions aré treated .

N

. distriets shall be territorial, but at the same time the same-area |may form part of, . :

lar. Then-section 27 provides this :—“The schonl assessment shall be laid equally ~

‘divided between the protestant and Roman eatholic section of the board of educa- -

tion, in the manner hereinafter provided, in proportion to the number of children

between the ages of five and fifteen inclusive, residing in the various protestant and = -
Roman catholic school districts in the pirovince where schools are. in operation, as . -

shown in the census returns.” =~ . e .

" Lord Warson:—The scheme that rnns through these acts of 1871—if yoa
will allow me 10 .make the observation now-—and 1881, appears to be this,
that no ratepayer shall bé taxed for contribution towards any school except ome of
his ewn denomination. ' : .

, Sir Horace DAvEY :—Well, my lord, this scheme continued in operation until
-the new scheme which is now attacked and impeached as ultra pires was brought
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- into operation by the act of 1890, subject to amendments which 1 donot think aitered
the substance of it as- it existed. I will not trouble your lordships by referring to
" the }?n_leudment act, because my .view is that the amendment &ct has yothing to do
© withit- - ' e L ’
' The ATTORNEY GENERAL :—Quite so,” =~ . ‘ o - :

: -Lord Moreis :—The upshot of the whole legislation up to 1890 is that the pro-
duce of the rate or assessment was to-be distributed on a denominational system,
and, as T understand it, that of 1890 distributes it on a secular system. )

‘ - Sir HorAce Davey:—That is to say, the public schools alone receive, and the
. public schools are non-sectariap.. =~ - R c o

-denominational system. Now it is to'be applied on a secular system.

Lord Morris :—Therefore thé produce of the rate ub to 1890 was épplied on a

« Sir HorAce DAVEYl—-—Slij\qct to this, that it made no (_iistibct\ioﬁ.l,etwee'n,
- different protestant denominations, and I:do not know what Mr. Logan will say to

that,. ' . : . : S ,
Lord Morris:—It was clearly under 'a denominational system as regards
catholics and protestants, and the governing body was so divided. . .
Sir Horace Davey :—Your Jordship is quite right, if I'may respectfully say so,
. but I wish to guard myuclf, because. Mr. Liogan introduces denominations within the
protestant body.. - ‘ ‘ o .

¢ and’in no case shall a protestant ratepayer be obliged to pay for a catholic school,
. or a catholic ratepayer for a protestant school.” i S :

. Sir Horace Davey:—Stiil that would leave a member of the church of Engldnd
open to pay rates for the support-of a presbyterian school, and a presbyterian open
to pay rates for the support of a church of England school. - S o

Lord Mogrers:—Practically speaking the distinction was not so marked.

* " Sir Horace Davey :—Yes; I quite follow; but I did not wish to pass by that.

I did not, dissent from what your lordship snid, but I supplemented it:

: Lord Warson:—As far a8 the constitation of the governing body is concerned
" undey the act -of 1881, 1 see nothing to prevent the whole twelve protestant mem:
bers being either episcopalians or presbyterians, . R '

‘ Sir Horace DavEY :(—Nothing whatever. - .

.. Now, my lords,-one is not surprised that the people of this province found this~

".8ystem to be cambrous, inconvenient and unsuitable, and accordingly, in  the exer-
cise of the powers which they believe were imposed by law, in the legislature of the
- province of Maritoba, they repealed the'act of 1881 and the amendment act, and
provided an entirely new: system.” Now, my lords, what is the new system ? It is
- contuined in the act of 1840, and the general features of it I have pointed out to your
lordships.. It provides, so far as the rating is concerned, in section 89, on page 129:

" ¢ For the purpose of supplementing the legislative grant, it shall be the duty of the . -

council of each rural municipality to levy and ccollect each year by assessment upon
the taxable property within the municipality, 2 sumequal to twenty dollars for each
month for_which school has. been kept open in each schiool district in the muni-
cipality during the current year; -and for each school| district’ partially included

within the municipality, they shall levy and collect in like manner a propoitionate -

part of twenty dollars per month as fixed in the manner hereinafter provided. A

school district which employs more than one teacher, shall: receive said sum of

twenty dollars lper month fof each teacher employed.” Then sub-section 2: “ From
the' moneys so levied and colleoted, the counmcii shall, upon the 1stday of Deceniber
. following, pay over to each school. distriet wholly or partially included in the muni-

: c_%{)ality one-half the sum of twenty dollars, per, month, or the proportion thereaf -
s

otted to such district as heréinbefore provided,” &e.” Then thereare details about
_ the mode of taxing, and-then the legislative grant is provided for in section 108, It
provides for the payment of seventy-five dollars to each teacher semi-abnually out
- of the legislative grant, and it provides in sub-section 3 that:— Any school not
- conducted according- to all the provisions of this or any act in force for the time

. being or the regulations of the department of education or theadvisory board, shall.

————

-

Lord: Warson :—Section 30 of \the""act of 1881 is. very explicit on that point;---
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not be deemed & public school within the meaning of the law, and such-school shall -’

" pot participate it the legislative grant.” . - ' _ B

- Lord Waxson :—I presume there cuan be no-complaint as to the terms on which - -.
the grant is distributed. - ) - o oL s ' :

Sir Horace Davey:—No.

Lovd SEAND :—May I ask what is the bearing broadly of those intervening aets ‘"

{ - "of 1871 and 1881 :in construing the act of 18702 -

Sir Horack DaAvEY :—I think they only alter it in dotail. T do not think they.

alier the wide features- of it, -

Sir Horace Davey:—I' beg your 16vdship’s pardon. I.do not agree they have

. ., anything to do with it, -

Lord SuanDp :—What iy the bearing of those intermediate acts? ;
- Sir Horace Davey :—It did not oceur to me that for the-purpose.of-construing

- " 'the act of 1870 it was either useful or permissible to refer ‘to what had been done

under the intermediate legislation of 1871 and 1881. 1 do not admit that it is.
Lord WarsoN:—One thing suggests itself. Possibly it may be said that the

course of legislation indicated what bad been the practice at ‘the date of the union.
- Lord SEAND :—The practice, I should think, must be ascertained as a matter of

fict in the coustruction. of the statute. -
. Sir Horacg Davexr:—Yes. . e

' Lord Snanp:~—It may aid you in getiing-at the fact; but.the questiou‘is‘, what

was the law. and practice when that statute passed, as a matter of fact? - :

Sir Horace DAVEY:—Certainly. Now, my lords, each side appeals to the ' -
intermedisgte legislation of 1871 and-1881'and the amending acis as an argumentum -
" “ad hominum, but I will-not trouble your lordships with-mueh argument of that kind. .

. Ido mot want to-give up.any point which is madein my favour in the judgments .
which it will be my duty t0 .read to your lordships, but'I desire-to put it on the "
- broad ground, and I will state at once, if- your lordships will permit me, the broad

.ground on which I.put it. I say that neither by law nor practice was, there any-

" thing which existed before the incorporation of Manitoba with the Dominion which - @
in any way restricted wkat would -otherwise be the undoubted powei of-tha Mani: "
‘ioba legislature to estublish a system of common. schools for the® purpose of -

abolishing ignorance and improving the good government of Manitoba. .

~ 'MANITOBA -SCHOOL ACTS.’ - R 4

3 Lord Suanp :—What I mean is, to return to page 36: you gétflidMunilobu Act™
. of 1870, ' oo - '

Lord WatsoN :—The interpolation of the word: “practice” in the act of 1870

" rather suggests that practice was a matter regulating the case of Maniioba as was’ e

meant 1o regulate in the case of the provinces united by the act ot 1867.

Sir Horace Davey :—It is very well ‘put in one of the judgments in words . "

which, without reading the judgment, at the present moment I will adopt. . 4
Lord WarsoN—Accoiding .to your statement of the existing law, before that
date there was no law. that that act applies to, nor any privilege. - :

judgments against me, but I adopt -that, and I think it is a very fair statement. of
the result. -It isput as strongly as it .possibly.can be put against me. Now, my

lords, I ask what was the practice? Why thers was no school rate at all. | Such a -~

thing wus unknown. Thzre Were no taxes or rates for the support of -any schools

at all, There were merely volantdry private schools which any person might, if he ™
. thought fit, maintajn, and which persons of the Roman eatholic faith, or of the. .
- episcopal or presbyteriup faith did maintain partly by the fves paid by scholars,

_partly by contributions or subscriptions by charitable persons, probably, and mostly
of their own accord, but not necessarily so—voluntary contributions made by

“charitable persons who desired to maintain a denominational form:of education.

That was the practice. If 8o, is thefe anything whatever in this legislation which

n the least degree interferes with the practice? "No. If the Manitoba legislature '

-33a—2%

[y

Sir-'HoracE DavEY—Then I answer what was the. practice 7 On page 92, line .
- 85, there is this passage :—“I take the meaning of the clause to be that rights and .

) Erivileges in respect of denominational schools existing by statute, if any such there .-
- had been, and rights . actually exercived in practice at the tijne of the union, were

not to be prejudicially aftected by provincial legisiation.” " That-is in one of the .- -
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.. had enacted that every child should attend the pablic schools, I quite conceive that
might have been said, because that would practically have taken away all the
scholars from the voluntary schools ; but there is nothing whatever in the legisla-.
tion of 1890 which in the least degree interferes with .the right and privilege which
all persons and all classes of persons enjoyed at the date of incorporation; of having
their own private voluntary schools maintained partly by the fees of ' the scholars,
and partly from subscriptivns from such persons as were willing to make voluntary

contributions.

Lord SeaAnD—How do” you -show that the only." right or privilege in practice.

. which existed in Manitoba when the annexation act was passed was ?hzyt of main-
taining their own private voluntary schools ?" , Co
Sir Horace Davey—From the archbishop’s affidavit ? S '
. Lord SgAND-—That comes 48 a matter of evidence ?
Sir Horacg DAvey—Yes. T

Lord Smanp--You say there was no other privilege in practice,

Sir Horack Davey—None whatever. . It is-admitted there was nolawand it is.’

. stated in the archbishop’s affidavit; on which great reliance is placed, but which
‘seems to me; with' great respect to that very distinguished. person, to give himself
away, 80 to Bay, : o o ) :

Now; I would ask ‘youi' iordshipsf pérticulzu- attention to the pai:tii;ular_ words ..

in this act of 1870: “ Nothing in any sueh law”-—that is, in any law relating to
. 'education; so we must read ‘in. that— relating to-education shall prejudicially
. affect any richt or privilege with respect to denomimational schools "—it is only a
right or privilege. with respect to denominational schools—‘ which any class of. |

_ persons have’—it must be a right or privilege, enjoyed.by any.class of persons;

that is to say, enjoyed ad versely to or exclusively by, or at any rate. by that class

. of persons, and not by the community generally—*‘ by law orpractice in the_ pro-
* _ vince at the unioa.” I am reading this from page 4, which is a conveniert place to
" read it from:-but it is at page 36 of the acts, Now, what is a right or a privilege 2’
To say you have a righi or privilége by practice is, of course, if you use the words’
“ right or privilege ” a contradiction in terms, because .a right or privilege means
somethihg which you can enforce and which is protected by some Jaw. Therefore,
if it does not exist by law, it is not strictly a right or privilege. But I conceive
that the wbrds “right.or privilege” must be construed in a. larger sense and
" include that privilege which, although not secured to any elass of persons by

' - positive law, was yet acquiesced in and allowed to subsist.

Lord WArsoN :—Ff-there had been a law to theeffect that no peréoh who assisted

in maintaining out of his own pocket the denominational schools shonld be liable to .

‘ Fay to the support of any other schools that would have beena privilege secured by
aw. Now when you-come to-the word *practice’’ what is the meaning of prac-
tice? At that time there was no law which would have enabled any person to-take
that money from him.. - . ‘ -

) Sir HorAcE DavEY:—No, my lord. ) ‘ . .
"« TLord Warson :—Is that practice, or.is it.not ? It must mean some legal pre-
scription by which you aéquire immunity. L . o ,

: Sir HoracE DAVEY :—It is said that this prejudicially affects a right. or privi-

_ - lege enjoyed by practice in two ways. In the first place it is said, and this is most
. strongly put forward, that at that™ time they enjoyed the right or privilege of net

contributing towards the support.of 4 denominational school: . '

o

c e

" Liord WarsoN:—It may be a ‘good deal of the population did not- contribute

atb all. - . : ~ S :
Sir Hora¢E Davey:—That seems to me to carry them too far, There were no

school rates then. There were no school rates at all, and you might equally say’ -
.that a person who had no children, and therefore did not choose to contribute..

- towards the schcol of- his own chureh, enjoyed the right or privilege of not contri-

buting to education at all unless he thought fit. - Then if you tax a childless person

- for the education of other persons’ children you are infringing a right or privilege.
" which he enjoys with reference to denominational schools. . You are calling on him
to pay what otherwise he would not be liabls to pay.” - o
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. Lord Moams :—The chlldless men could hardly be considered aclass of‘ persons,.
Sir Horace Davey :—I do not know whether childless pelsons are not a very
goad cluss of persons.
Lord Moreis :i—I think not'in the context.” :
Lord SuanD -—-Havmg a 1~1ght or prmlege thh Jespect to denommauonal U
schools. :
Lord Moams it Nothmg in any such law ~hall pr ejudxcxally aﬁ‘ect any right or
privilege with respect to denominational bChOOlS "-~they are -talking there’about
religious schools—* which.any class. of persons”—it must be any clags of persons -
with relation to_denominational schiools and - not any elass.of baldheaded people or -
childless people or otherwise.

" Lord Suanp :—What right or privilege do you say’ Was preserved .by this whxch '
the common law would not have given ? .
8 .- Sir Horace Davey:—The right or privilege thch mxght very eamly have been .

. taken away, of maintaining: private . voluutary denominational” schools. Supposing .

‘ for instance the Public Schools Act bad énacted that overy child” throughout . tbe a

province should be bound to attend a public school, I think that would have been- - :

interfering with the right or priviloge of having your children educ¢ated by sdenomi- -’
. national school if you thought fit.” Supposing the Public Schools Act had enacted =

that no. person’ should be ‘qualified to be 2 sehool teacher except he pissed certain
| examinations, or.to put an extreme ca<e, that no person other than a member of one
of the plotestant religious communities ahould be qualified 10 be.a school teacher. I

-am not putting an extreme case because. your lordships know. that up to’ within a
* very recent period in, this country no unitarian could be a school teacher by law, so

that [am not putting at all an extreme case. . However, 1 will confine myself to say- .

-ing if they had imposed a qualification of - -passing. certain government. examinations - - -

© and obtlaining a certificate before any person‘could act as'a school ‘teacher, I think
that would have interfered with, the right or ‘privilege of a defomination to maintsin.
their own schools with their own'money, and through their owi school masters and

-~ school teachers ; but. I am unable 10 sée how there Was any.right or privilege enjoyed

by. the Roman cathohcs so far as contributing or.not contnbntmg 1o common schools

which was not in the first place at léast equally enjoyed by every other member of
. the-community. It was not enjoyed by them as a'class, It was not a privilegium of
. the Roman catholics not to contribute to-public schools; -in the first place becausé

-there were no public schools, and in the second place becauae it was equally a right

- of every other member of the community. It is not something which they enjoyed

. qua Roman catholics, but qua mhszxtants of Rupert’s Land, because there was nolaw .’

- which compelled them to; but théy enjoyed nothing gia Réman catholics, except the
right which also was common to the rest of her majesty’s subjects in Ruperbs Land
of 1 maintaining private voluntary-schools if they thought fit to do so and ont of such
moneys as they could collect by contributions from their eo-religionists,

Lord Warson:~I suppose the ground of the judgmént agaiust you ig sunply
.this: That that matter is reserved to the legislature.of the colony .

Sir Horack Davey :—No, they do not say that.: They give the go-by to tbat
section altogether, There may be 2 point upon that whether the ; proper course is ,
Dot to appeal to the Canadian gevernment. . -

- Lord Warson :—That would be relegating to tbo Domlmon a partxcu"lal subject
of Tegislation under the act of 1867, section 91, page.14: “Such classes.of subjects

' as are expressly excepted in the enumeratioun, of the classes of sub)ects by this act
assignod exclusively to the legislatares of the provinces.” .. ‘ .

. Sir .Ricaarp CotcH:—Education. is assigned. '

" Sir Horace Davey :—Eduestion is .assigned expressly to tho provmcos, saneet
to this, that if the provinces-pass acts, or “at any rate the province of Manitoba,
passes an sct, which infringes the condmons ‘then there in an appeal to the governor-
general, and ‘the Dominion legislature may averride the provincial act. -~ .

* Lord Warsox :—I rather think that whmever in shut out from pmvmclal leo'xs-
ilatxon goes to the Dominion.
"~ - Sir HoraCE Davey : -—Tho presumptvon is'in favour of the Dormmon pmhament

.
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Liord WATSON It is qulte dxfferent in that respect to the constitation of the
‘states.

Lord SHAND —Tf th:s decision stands, is there a. powex to mtroduw what may -
be called a system of secular education anywhere ? '

- Sir HoraAcE DAVEY: -—-My lord, I object to the expression “secular ”——non—
sectarian. .

Lord Smanp: :—Well, non—soctarmn. T was puttmg it for shortness but call it
non-sectarian.

Sir HoRACE Davey:—It is  giving a dog a bad name.’ T call it non-sectauan. k

- Lord SHAND :—Is there a pOWer that oould introduce such a scheme as you .
" have mentioned. - ;

Sir HorACE DAVEY :—1I do not think ro. :

. Lord Smanp:—1 fancy not, from-a perusal of the papers. Ii lo~at it excludes.
anything-of thekind for all time,

:Sit HoracE Davey:—Yes, All that the Domunon legxslatme could do is to-in--
troduce legmlatron after there has been an appeal-to the Dominion government,”
‘that is the governor-general in council ; and the. governor.general in council has -
- given his decivion . that an’ act ‘does mfun«e the provision of the cotresponding
section of the. Manitoba Act.. Then the Dominion legrislature may introduce and
pass an act for the purpose of doing that which the governor-genersl awards ought
.10 ‘have been_done by the provmclal legqslature That is, I LO‘DBldel, ‘the hmxt
Wxth;n which they canlegislate. : "

.« Lerd SHAND -—-So that.in: that casc Lh’e counm'y must for all -tune remam under :
. s,ueh ad provwwn as "you have under” the sct of 1881 with all these details. That
7+ % Se€mefo-have been accépted. by both catholies - and- proteﬂtants as. satxsfactox Y. It; .
~" operated for a number of years. '

Sir Horace Davey:—For twenty years, but it was hopelessly bad, accordmrr to-
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Mr. Logan s contention ‘and according, to the- nrchblshop, and acqmescence cannot “;”
make it intra vires if it was originally ultra vires. %
" Liord Morpis :—This Manitoba Act i i an -act. of the px-ovmual legislature, and ¥
- nothing-can be intended except what is given to it.” But why does it follow that the =
- Dominion parliament would not have the powex- of passmg any .act they liked xf' . %
" they assented ? Ey

el

Sir Horace DAVEY :—Because edncatnon is one, ot‘ the sub;ects
Lord Morrrs:—That is begging the question
" ~—Sir Hor4ce Davey :(~—If your lordship will ft gﬂnge me for }ookmg at the words
- themselves :~—* Inand for the provinee thesaid legislature may exclusively. make laws
in relation to education subject and accor: dmg to the following provisions” and then .
. thereare the provisions, It is not nccessary for ‘me to express any opmlon but L.
- ghould be very loath, if I.were asked to do s0, {0 advise the Dominion government '
that they had the power to pass-legislation on éducation at all for thé province ex-
cept in accordarice with those condmons However it is ‘Dot necessaxv for' me to- -
. express an opinion upon ‘that, - -
Now,. my lords, the other thing that is said is that xf‘ persons are compelled to.
‘pay school rates it diminishes their abxlxty to be. generous and to subscribe largely
to the support of denominational schools. ~ That may be true or it may not be, but
~ certainly that is rather an indirect mode by which the right and privileges of per- -
gons are indirectly affected. The same nay. ¢ of coursé besaid of any other tax'which
. may -be’ imposed. The more taxes a person“has to pay the less his ability to be,
_generous, and I do not think your lordships would " entertain that consideration as
coming within the -words, prejudicially affect the rights and privileges of persons.
Their right-and. privilege to. subscribe to voluntary schools remains exactly where *.:
it was, although it may be that, owing to the larger municipdl taxation they have
to pay,dthexr means of subscnbmg towards :the" denominational sc’hools _may be
crxpple
Then, my’ Iords. it is said that the pubho schoolzs are in competmon with the de- _
pominati ionul sohools Of course they are-and intended to be, but I am not aware
" of anything either in law or practice which prevented any-person in the world in.
Rupert’s Land before it became the province of ‘Manitoba, from setting up. such

! . . v
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schools as he thought fit either in competition with any existing schools or other-
wise. So that there i8 really nothing in that, Your lordships will understand that
1 can give full force and effect to this section with which we ave dealing—the words”-
“ have by law or practice.” My lovds, in the first place in the very undefined state

. in which law.stood in Rupert’s Land, which was govéerned by a private trading com-

pany- subject of coprse\io the erown—it was not a crown colony and had no legis-
Iative assembly or anything of that kind—it may well have been conceived that law, .
strictly speaking, and entitled to be ‘called law on the strict construction that might
_be applied, did not exist, and therefore they used the words “ or practice ” to cover
any rights or privileges which had grown up in the course of tEx)e“ governmerit of
the Hudson’s Bay Company, ongﬁ they were not strictly speaking law. But, my
Jords, I can go further, and I can snggest many cases which would satisfy those.’
words *‘right or privilege by practice.” My lords, it would prevent the legis-
lature from extinguishing the -voluntdry schools by taking all the scholars. away.
Your lordships remember that you are now.dealing with legislation in a very
sparsely inhabited country, and :f the legislature had said we will oblige gvery
child to attend a public school; ‘we will not\allew it to go to work until it hz%:%
a certificate of competency. trom a public schvol, that would then have-practitally

closed the denominational schoouls, because it would bave made it necessary for -,

every child and for every parent or guardian of a child to send the child to one , .

of the public state schools. Or if it bad imposed, as.I.said before, a particular™ -

'
i

qualification; Teligious or ‘gtherwise, on the fedches8 in any schoo! it would have s °

.- interfeved; orif it had put children who had.attended voluntary schools under any

disqualification a8 regards public employment. or otherwise afterwards. There are
numerous cuses in ‘which those words ‘“right or privilege existing by law or
practice ” might be satisfied. But, my lords, I confess' I go further and say there
was no Tight or privilege of exemptiod from public taxation for school purposes -
because there was no public taxation for school purposes. Such a thing was unknown
and did not exist. There was no exemption known to the law.' There can be no
exemption from a thing which does not exist and if there was no public tax imposed
on the ratepayers and taxpayers of the province of Rupert’'s Land for the purpose
of education theie could be no-exemption. e .

Lord Warson:—1 think the case can be put alittle higher.than that against
-you. [ think itwould be more correct to state that there is no law or statute under .
which they could have been called upon to make.such a payment.- . °

Sir Horack Davey:—That is quite true, and therefore there could have been .-
no exemption. There was no law or statute by which they could have been ealled |

" on 1o make a payment towards this denomipational education. It is equally ulira

vires to tax Roman catholics for Roman catholic schools. .

Lord Warson:~—That being the state of the law, do you say when the law is
altered it is not altered to their prejudice? - e e - .
- 8ir Horace Davey :—Of course, whenever anew tax is imposed it is to the pre-

judice of the taxpayer who has to puy it. ' .

Lord WarsoN :—I am not prepared to say, where there is no law before, 2 new
statute may not alter the law to the prejudice.of some people.

Lord HanneN :—That would exempt them from taxation forever.

Lord Saanp:—The words of the clause are that nothing shall prejudically affect

- "a right or privilege with respect to denominational schools.. . .
Sir Horack Davey: —What was the right or privilege of Roman catholics with -

respect to the denominational schools ? - .
Lord Spanp :—It must be the vight or privilege that attaches to a denomi.
pational school. That is the thing that is saved. " | ) ’

4

Sir Horace Dayey':—But which, right .or privilege of Rbmhzn ‘catholics with’

) respect to those denominational schools? I will put it-as I think fairly,and the._

highest. that can be put against myself. They had & right to mumntain exclusively
Roman catholic schools, that is to say schools the teachers of which were appointed
. by the anthorities of the church; and'in which the Roman catholic tenets, doctrines
and worship were rigidly enforced on the scholars. ) Co
Lord Morris :—How was that a right 2
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Sir HoracE DaVEY:—By practice. - ' '

Lord Morris :—What'does sub-section 1 refer to at all? ‘What do you say sub-
section 1 was meant to preserve?

-Sir Horace Davey i—It. was meant .to. preserve rlghts—-r lghts they are, rot
. strictly—but such’ rnghts usmg that word ‘in. a 1arge sense, as they enJoyed by
.. praetice. i

P . Lord MoRgis ~—They had 'no rights, as I undentand your argument except the

mghts of true-born subjects of thé queen.

. Sir Horace Davey :—Which may be seriously mterf‘ered with by. leg:slanon

I do not know' that it is an abstract right of people to-hold a -school, ~Certainly, in

. no period of our -history till quite modern times—if it is 80 now—has there been

any such - right throughout the British dominions: * Nc unitarian could maintain a

school in En«ﬂand untila very recent period, and I ani speaking subject o correction,

bat I believe it is only w:lhm a 1ecent per)od that' a Boman catholic could teach in

‘schools in Ireland. -

Lord Morris ——Tbat bas.not beeu 8o fox the last hundred years. .
. Sir Horack DavEY :—PRe it so. A great deal hag happened .since those days,
- but’it is within historical times that that bas been so. ' It iy not by any means an.
.abstract right, and it i ‘quite coneeivable and something more than.conceivable. -
. Lord SEAND :—Supposing ‘the legislatuie had gone the length of’ saying that
every child was to attend the governrment; schools.
_SirHorace Daviy:—Yes? . - ; 3 ' .
Lord Saanp:—Then that Would have been dearly mﬁ'mglng tbc pnvx]e«e
5 whx(;h existed before. .

- " 8ir florackE DayEY -—ThatI agree-—whxcb existed by practice. .
Lord SHAND :—That is the pnmary illustration- you give? - R
“Bir HoracE DAVEY: —Yes. - 8 Coo
. Lord 85aNp:—That would meet what Lord Morris has put Q
Sir HoracE Davey —-Saymrr that they must or xmposmg a dxsquahﬁcauon or i
. disability on them..

: Lord Saxp :—That would be. the same thmg ' ‘ oo
Sir HorAcE DAvVEY:~—As régards obtaining public appomtmentb. For example, ‘
supposing-they ruid no person shall be employed as # clerk in pukblic- offices unless
e produces a certificate of competency from a public school. . -
Lord Warson =1 should have thought that in the earlier history of hngland
before thereformation, the Roman cathohcs and Roman catholicclergy and benevolent
persons had an absolute right to establish as- ‘many denominational schools as they ¥
chose. Therewas a perxod when thoy were proscrx bed, but that time has long since
passed. -
P Sir Horack DAVEY --Yes but I think 1t Would be dxﬂicult to say. that.it is an
dbsolute right . of every Bri: tish .subject to -maintain a private school w1thont :my

restriction at all. ‘T think that would be going a gleat deal too far. .

Lord Warson:=—Does-nof that exist?. . . :

Lord Morrrs :—What is there to the comrary of that ? WhV shou!d not any-
body, if there is no statuteto prevent it, open a school? -

Sit Horace Davey:—Certainly, but I say that it preveénts the pr oviace of
Manitoba from passing statutes. The province. of Manitoba might, pass a statute
whieh would interfere with that right and it prevents their doing it. :

; ,Lorp Muggis :~That seems very peculiar that in the year of grace 1870 they
_comemplated domg ite .

) Sir Horace Davey: —-Pandon me, I do not thmk that xt is 50 at all, It isto’ me
" quite conceivable. - B

" Lord Smasp:—I understand that Sir Horaca puts this case that supposmg tlns
legislature had passed a statute declaring that no subject” in..that-district would be’
* dble to obtsin an appointment under the government if he attended one of theso

denominational sehools that would be struck oat. :
". Sir Horace DAVEY :—Or even if they said no child shall go to woxk txll he ob-
“tains a ccrtxﬁcate from a public s¢hool that he has passed a_certain standard
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Lord MoBejs :—This is a privilege with respect to denominational schools or
ractice which they bad at the time. What privilege had any class of persons in
anitoba with respect to denominational schools by practice in the year 1870 ? -

. Sir Horace' DavEY :—If you look at what the practice was all you can say is -
~that they maintained schools at their own expense, which they supported or not as -
they thought fit—the support of which was thoroughly voluntary, and it was within . .- ,
. their competency either to -subscribe to,- or to drop, or to maintain or not as they R
thought fit. o . . e e T L
. -Lord Morris :—And that is preserved. = - . ST - S
Sir Horace DAVEY:—Yes, that is preserved. ‘ I Lo
Lord Morris:—Then the question is, does taxing them to pay for another .
.- school-injuriously atfect that practice? . o : . R
.Sir HoracE Davey:—I ask how ? and I am trying to analyse that. That is
exactly what I'am directing my mind to, and that is. the point to whieh, if I may. --
- say s0; [ respectfully say your lordships will have to direct your minds. There .
are very. powerful arguments in the judgments, apd petrhups it would be as well if T -
- were to take an early opportunity of reading the judgments, because the whole of
the arguments are in them. I think there are eight judgments in which the argu:
ments are thrashed out. ‘ R . R R
"~ Lord SsanDp :—*Was the judgment of the last eourt unanimousagainst you ?
" - Bir HoracE Dave¥:—Yes, - S e e AN
r -Lord SEAND :—And whatiir'tho courts below? . =+ 7 .. Lo TR
‘@ . Sir HoracE Davey:—Both in'my favour. There was oue, Mr. Justice Dabug; .
. who was against me. What I was proceeding to point out was this. If you say that - ‘
it was a right and privilege not-to be taxed for the support of other schools, it was- .
cqually a right and privilege not to be taxed for the support of their own xchools, ’
“% and the right and privilege is of exactly the same quality .and exactly the same o
~ stamp. Their right and privilege with regard to denominational schools was to' :
* support thera or not as they thought fit; to contribute such sums as they thought
" fit;. to-pay such fees as the schoof charged for any children they. sent there; bat it
- was aright and privilege of the Roman ¢atholics to say we will not support this
— pariicular Roman catholic school at all unless we ihink fit. - I was a right and pri-
* vilege of the protestants to say: we will not contribute onesingle dollar orone'single o
cent towards the support of this school. So ‘that-any taxation for the support of LT
" any denomjnational school clearly prejudicially. affects the right and privilege of not®
. being’ cqmgelleq to pay .towards itssupport. What I mean-is that the obligation to-
".support schools of anothei denomination was of exactly the same quality, depending
. on exictly the same choice and volantary charadter as the obligation to support
- their own schools; - There wus no obligation on a Roman ¢atholic or on a presbyte-
rian or a member of the church of England. to support any denominational school -
unless he thought fit to do so. That_is'his right and privilege. ' His right and pri- -
‘vilege is to pay such sums as he thinks fit to such school as he: thinks fit and no -

o I

‘

other. R - . T ‘
}'.Lord'Monms,:—I't is not his right.and privilege but the privilege and right of _
a crass; - - B ’ ‘ .. .

- Sir HoRACE Davey :—Well, a class of persons. Take tlie presbyterians as a
class, or take any other. I will take Roman catholics if your lordships'desire. " The
- right and privilege ‘of the Roman cathiolies as a class was to contribute such sums
. as the individual members of that classthought fit to the support of such schools as
they thought fit, and anything which puts a eompulsion-on them to contribute a
Certain sum whether -they like it or not either to a school of their own denomina- °
- tion or to any other school : ST T e
... Lorp-SmAND :—Do you mean. by'that he bad a right or privilege of refraining™ -~ -~ .V
- from contributing to one school or another—to any school ? o -
" Sir Horack DAvEY:—Yes. AR L I S
R Lorp SmaNy :~~And that the right or. privilege is as broad in one casé as the
other. . . : R S
.7 'Sir HoracE DAVEY :—Quite s0, and exactly the same quality. Of course I am -
dware that there are charitable persons of every denomination-and public. minded

S
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persons of every denomination who would think it right to contribute according to
their means and would probably prefer coniributing towards the schools of their
" own church. Indded some public minded, persons, if the Roman catholic sehool
was efficient and the only school within a sparsely inbabiled distriet, would think
it right, though not Roman catholics, to contribute according to their means to that
‘school. Is that a right and privilege that is preseived? . S o
- Lorp Morgis:—You say the right and privilege of & class, - There may be
" idiosyncracies of individualy in a class but surely what the statute is aiming at is -
the class that supported each of these denominational schools. ' :
Sir Horace DavEY :—I say so. . ‘ s
Lorp MoRris :—And the ¢lass would be subseribers. -~ . o
- Sir HoracE Davey:—I want to know what is the right and privilege of the
class? The right and privilege .of the class—they use that word over and over .
again—is not to coptribute a single dollar or centunless they think fit towards any -
sehool or any particalar school. : ' o . S
Lorp Moreis ;—Thst could not have.been the practice. ‘
Sir HoracE DAVEY :—But it was the practice. The archbishop tells us so.
Lokp Morris:—Not to subscribe to their-own schools ? e
" Sir Horack Davey:—No, ' : : o
‘Lorp Morris :—For the moment you were putling to us the case that it was
* just ag strong in the case of the class of Roman catholics or presbyterians, that they
. -would be affected as much if they were called on ty subscribe to their own denomina- -
"+ . tional schools; That<is how L-understood you. “But then-it says * practice,” and
' ‘% surely. the praciiée of Roman catholi¢s atéthe time and presbyterians and everybody "

_"s~0f the class~was to subscribe to their-own schoels, .. . o
. Bir Horace Davey:—Not at_ail. . Where there were general schools, for in-
.stance,” in a sparsely inbabited di-~trict, you could not maintain three schools. .
Thére would be only one. It would be the school of the majority. Atany rate the
" right and privilege is merely to do as they thonght fit—of the class of persons to do
" as they thonght fit. That was their right and privilege. I can find no right and
" privilege, either by law or practive, which would -compel them. It is the arch-
bishop’s affidavit on which reliance is placed, and I will refer your lordship’s at
once to that on page 18 of the record. He says: “T have. been a resident eon- :
tinuously of this country sinece 1845, as a priest in the Roman. catholic church, and
as_bishop thereof since the year 1850, and now am the archbishop and metropolitan
of the said church”—that is the Roman catholic.-church—“and [ am personally
aware of the truth of the matters herein-alleged. Prior to the passage of the act of
. the dominion of Canada, passed in the 33rd year-of the reign of ber majesty Queen
. Victoria, chap. 3, known. as the Manitoba Act,-and prior to the order in council
_ issuéd i pursuance thereof, there existed in the -territory now constituting the
province of Manitoba a number of effective schools for children.. These schools
.. were denominational schools, some .of them being regulated and-controlled by the
Roman catholic. church, and others by various protestant denominations. The
_ means neceseary for the support of the Roman catholic schools were supplied .to
some extent by school fees paid by some of .the.parents of the ¢hildren who attended
the schools, and the rest was psid out of the funds of the church, contributed by its .
members. During the- period referred to Roman catholics had- no interest in, or
control over, the schools of the protestant denominstions, and the members of the
protestant denominations had no interest in, or. control over, the schools of Roman
catholics. There were no public schools, in the sensc- of state schools. The mem-
. bérs of the Roman™ catholic church supported the schools of their own church, for-
. the benefit of Roman catholic children, and were not under obligation to, and did
not contribute to, the support of any other schools.- In the matter. of education, 2
" therefore, during the period referred to, Roman catholics were, as a  matter of 3§
custom and practice, separate from the rest of the community, and their schools | 3§
- “were all condncted according to the distinctive views and beliefs of Roman catholies §
as herein set forth. Roman catholic schools have always formed an integral part of the 3
work-of the Roman eatholic church. Thatchurch has always considered.the education
.of the children of Roman catholic parents a8 coming peculiarly within its jurisdiction,
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The school in the view of the Roinan catholics is-in a large nieasure the children’s

@ being trairied in the doctrines and faith of the church. In education the Roman

t and regards all education unaccompanied by instruction -in its religious aspects as
 possibly detrimental and not beneficial to children, With this regard the ¢hurch-
 requires: that all teachers of children shall not only be members of ‘the church but
shall be-thoroughly imbued with its principles and faith ; shall recognize its spiritual
{ authority and conform to its directions, It also requires that sach bovks-be used’in
schools with ‘regard to certain subjects, as shall combine religions instruction with
f those subjects, and this appliés peculiaily to-all history and philo~ophy. The church
i regards the schools, provided for by the Public Schisols Act and being cap. 38 of the

reign, as unfit for the purpose of educating their children, and the children of Roman

than countenance such schools, Roman catholics. will revért.to the system in opera-

said act—the ¢ Public Schools A&t and are perfeetly Willing to sépd their children
% to the schools established- and provided for by-the said act.”--exeépt, I understand
& Mr. Logan—“Such schools are in faét similar in all.respects’ to the schools main-

-tained by the protestants under the legislation in force immediately prior to the
; passing of the said act,” &c¢. [Readsthe remainder of archbishopTache’s affidavit.]
_ Now, my lords, with the greatest respect to this very eminent. person, I venture to
oint out-that the archbishop (to use a vernacular expression). gives himself away.
- What does he threaten, himselt ?- He threatens us with reverting to the position in
which he .stood ‘before the Munitoba Act. came into force, and what he seems to
dread is the competition-of a free school. ‘Supposing he is right—suppoxing it is a
_school supported only by the rates of presbytérians—Ileave out the Roman catholics—
‘leave them free éxactly asthey were; relieve them from taxation for the presby-
teriany; and let it be & denominitional system of education. They will still bave to

‘compete with the free presbyterian or church of Englund or protestant schools..

The real trith is that the competition does not eater into the right or privilege at
all, because if’ it-were a'right or privilege at all of the Roman catholics as a body. it

was ‘equally a right or privilege of every other religious body or denomination

throughout, . .
, Lord SmaND ::~The statute of 1830 says something about religious instruction
being given in accordance with some consultory board. S

Sir HoracE DavEY :—That was in 1871. R
Lord SuaND :=~What was dealt with in 1896? = . o
. Sir HoraceE DAVEY:—In accordance not with- the. advisory board, but the
board of edueation. - " . . .. . oo ‘ o
_ Lord Smanp i—1I think it is the advisory board. - .
Sir Horace DavEY:—I beg pardon, my iord, it is-in this act. -

Lord SEaND :—I was going to ask with regard to that, i you could tell us-what *

fact thereis religious instruction given in the public schools ? '
Sir HoRACE DAVEY:—Yes. . " .
. Lord SsAND :—If s0,-what is its character? . - ‘
Sir Horack Davey :<~Portions of scriptire are read.

has been ‘the practice under that, or. do you "happen to know whether in point of

- Lord 8mAND :~1I sce there is the privilege of withdrawing the child. 1 'wanted -

v

‘to know in point of -fact what is done ?’

‘3@ church, and wholly incomplete 'and and " largely abortive if religious exercises be.
fexcluded from it. ‘The church hus always insisted upon its children receiving their -
f education in schools conducted under the supervision of. the church, and upon ‘their-

catholic church attaches very great importance to the.spiritual culture of the child, -

Statutes passed in the reign of her majesty Queen Victoria in the 33rd year of her :

tion provious to the Manitobu Act,’and will establish, support and maintain schools
ih-accordance with their principles and faith .as aforementioned.” * Now, my lords; ;
that is exactly what I say they are at liberty to do—exactly, It appéars to me.the %
archbishop expresses it and says: if you maintain this Public Schools-Act," I will- . -
do--—what ? -1 will-resume.  the exércice of those rights :and. privileges -with . |
regard to denomimational educatiors whieh I enjoyed by practicebefore the Manitoba . .
Act. “ Protestafits are satisfied” with the system of education provided. for by the .

catholic parents will notattend such schools.” Now there is this sentence : * Rather. -
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Sir HorACE DAVEY --In point of fact pornpns of scnpture are x'ead either fx‘om.
the English version or from the Dounay version. -

Mr. McGagras :—That was in New Brunswick: -

Sir Horace Dayey:~—Portions.of scripture are read Wwithout note or commant‘
and rome simple prayer such as'the Lord's prayer is said on opening the school in-

the morning. Your lordships will see.on page 13 of the record in Lovan s case atthe .

bedmmng there is the advisory board whwh I had fox'gotten, E .
_Lord Saanp :—I gee, “ Regulations.”

"Sir Horack Davey: ;4 The rveading, without note or comment of the f’ollowmg ‘

selections from the autborized: version of tho Bible or the Douay version of the.
Bible. Tle use of the followxng forms of -prayer,” and then. some readings,

" historical parts and from the’ brospel and then there is a form of prayer on page

17 which your lordships will réad. My lords, it may be useful to_read the affidavit .

- . ‘of Profussor Bryce, of course, more or less urgumentatwe on page 20, in reply to the.

..’ on the part of the Roman catholics.” -

- of mattersin 1870 an to thefacts ? -

- Polson’s affidavit on page 17: “For a period of fifty years | have been & resident in -

. Maiiitoba entering confederation; and .there were no means by which any person

.-a1chbishop's affidavit, Professor Br 'yce, who is a professorin Manitoba college says

on page 18:—* That I bave been a resident in the province of Manitoba since the:
ear 1871.” [Reading dowri to the words on page 19 line 6] * I'think it-is our firm
elief that this. system joined with the public school system has produced and will

- produce a moral, religious, and intelligent people.”

Lord WarsoN :—There appears to have been a good deal more about, mhe evi-

. dence takeun on the Manitoba commission.

Sir HoracE DAVEY :—I prefaced it by saying it, Was moreor leasarou mentative.
Lord Suanp :—I think the same remark may be made to some c\tont to_this
one, but the previous one does go to this—as to the state of mattevs axbmno- m fact

Jn 1870. This gentlemzm does: not .really touch that. .

Lord Morris:—He has Put iti:ns his” mdlvxdual opimon thaf t}&e beﬁeffﬁf ’*thﬁ 3

I}oman cutholies anght to.be diffefent fromi what it.is..”

Sir Horace DAVEY :—I1-86 ndt think “hEays that, . . ‘
Lord Moggis :—*1 cannot see that there qhould be any conscxentmus obJectaon

Sir Horace Davey :—Then T won’t.say it ‘was not. I said it was rather argu-’

mentative.. I desire to argue this question a8 a perfectly impartial person and having

no proclivities, and argue it simply apon what I bave seen. It must be argued upon
the construction of the acts. Your lordships will forgive this gentleman who no doubt

‘thinks it is' a matter of nmpovtance to himself in expreasmg his vxews in the form of 3
.an affidavit.

Liord SeAND: ;—Was there any aﬁidtmt put in. by you in reference 1o the state
‘Sir Horace Davey:—There is an ufﬁdavxt ‘of Sutherland, my lord. There is

the province-of Manitoba. That schools whick existed ‘prior to the province of

Manitoba entering confedemnon were, 50 far as the people weré concerned » purely - ]

private schools; and were not in any way subject to. publie control, nor did” they in
any -way receive public support.” He is.the health inspector for the city of Win-
nipeg.’ ' No school taxes were collected by any ‘authority prior to the province of

could be. forced b) law.to support any of said private schools. I thiok the only
II)' ublic revenue of any kind then collected was the customs duty of 4 per cent.”
h

en John Sutherland says: “ For the penod of ﬁfty—tbree years. I bave beena -

rerident in the province of Maniioba.”
Lord SEAND :—I[t is-verbatim ~the same.

Sir Horack Daver:—Now, my lords, with regard -to that customs duty, your - |

lordships see they surrender them %o the Dominion government, and the Dominijon

government regrant a certain’ portion out of the consolidated fand of Canada to this- §

%ovmce, but-a portion-of ‘the provincial'revenue it applied—the legislative grant;
hatever considerations applied they would say rio-public moneys ought to be
applied to the maintenance of non-sectarian schools, I cannot see any difference
between the legislative graat ont of the public money which is raised by castoms
duty upon the people and the school rate. In each case public money is bemg
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B apphed towards the support of a,denommatxonal school. - If the Roman cathoncs
& have their way, the protestants may say : you shall not apply any part of the public
i@ mongys towards the maintenance of denominational schools. There was no such

 applicatior before incorporation, and each religious body had & right to object toany

‘i school. Itseems to me that argument is’ equally sound, and -if that prevails, then
it comes to this that there can be no state-aided sghools at all, because each denomi-
“nation will object to any legislative grant being made out ‘of pubhc ‘moneys to any
school ‘which isa denommatlonal schoo] of some other denomination. .The: Roman

protestant sehool, and the church of England wil
apphed to the maintenance of Roman catholic or presbyterian scheols.
Lord SeanD:—I suppose the objection would apply to an industrial echool
which is established for the purpose of teaching some industry ?
Sir HorACE DAVEY :—Yes, if it is not non-sectarian.
Lord SHAND —Apart from religion altogether? )
Lord WarsoxN :—Was not there ! the apphcatmn of publxc mouev ander the act
p of 18817
© Sir Horace DAVEY :—Yes, my lord, it is qulte nue thexe was 0o QbJectxon
‘made, but it is quite open to the same objectxozl
.~ Lord SHAND :~It was a compromise, I suppose,. the act of 1881 ? The parmes
ehose’io sceept it. becnase esch party.got something? .- - :
& - o SiwHor \cE; DAVEY : —As a matter of strict azrtrument it’ issjust- asamuch open
. "10 theoh gctmn "beeause if the objeetion is soundy w goés to the application of any
" aitigle dQ{lar or cent.of: :publlc money to the maintenatce, of any schools for either
; 'noD~ sec“tarlag téaching of derominational, bocause they say we. were not liable to
- contribute towards ‘the non-sectarian school beeause each rehgxous body might say

5

~ we were not liable before the act to contribute to. the maintenance of the schools of .

another denowination.” So-it comes to this that no single dollar-of publie money
can be applied towards the maintendnce of either denommanonal or non-sectarian
‘sehools. -
Lord Morgis :—How would the rlght of the non- sectarxan class be reser vcd by
sub-section-1 of .the act—the non-sectarian class of persons? :
" Sir. Horace Davey :=—I do not say ‘they. would.

- Lord Mongis :—But then, sub-section 1 wants to 1esex-ve the ughts of denomma- i .

uonal schools—of a denominational class.
© Sir-Horace Davey:—You.do not quite follow me. I say, if you apply pubhc

‘money to the support.of non-sectarian- schools, then the Romau catholics dnd the
~ members of the church of England rise in arms and. say . you aré applying moneys
whieh are partly contributed by us towalds ‘the support 01 schools otber than those

_of our owrd denominations. -
Lord Mozgis :—The- contention 1s that. they are not t0’ pay for anything but
their owh echools.

Sir HoRACE Davey: :—Quite so.. I say, pubhc moneys which are raised by

customs duties on the ’provinces- generally and public money belonging to the
provioce are applied in support of the mon-séétarian.schools, then so far forth as
. those Roman catholics are taxed for the purpose of* raising these moueys-or from
being taxed for the support of schools. not of ‘their' own ‘denomination, and, on the
other hand, if you apply public-moneys to -the support of schools which are 1aised
" by the general taxation of the country—to ‘the support of denominational schools,

portion of the taxes which were paid going to the support of any denominational-

catholics will object to any public moneys being a{)pll)led for the mallntenance of any-
object to any public moneys bemg R

.‘» S

‘thén the- church of England will say: © No; you maust not apply those moneys .. -

which we contribute, and which are raised pazt]y by, taxmg us, to support- presby--

terian schools or to the support of Roman catholic schools,’ and the Roman catholics
- will'say “you must not apply, moneys which are raised partly by taxing us towards

the support of chm-ch of Eleand sehools or presbyteman schools, or any other -

sect -or. denomination.”

Lord- Morris:—How would that prejudxcml!y aﬁ’ect if bolh got a share of 1t? '

Sir Hor4cE DavEy :—I quite agree. ]
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Lord Monms i—As T understnnd 1t; Lownn s case and. Bar vett's case i8, they
" would niot get any share of"the public money “ander this act of 1890 unless thay put
-their schools on 4 system which they do not think they can put them on.
Sir Horace DavEY :-——No, unless they send their-children to the public schools
* Lord Mogris:—To the schools they’can send them to. That is unjustly and
. prejudicially affecting them, surely.

Sir Horace Davey —-No why ? It does not affect ‘the persor, but it would "

affect 4 privilege which they. had in réspect of dénominational'schools. It does.not
prejudicially affect the persons, and you will see so throughout the Judo'ments. :
Lord Mokris :—1I have not read the judgments. :
. Sir Horack Davey:—You will see the mllacy running throughout It is

_ treated as prejudicially affecting the. person, but it is only aﬁ'ectmv -some right or -
" privilege which they had. - I think the argumcnt is- so: fully contained in the _]nd«r-.

‘ment that I had better at once go to the _]udgment. ‘
Lord Spanp:—1 see. there was a power of appeal i in this matter to the governor
.'m council, .
.Sir Horace DAvVEY: :—No, it is the other- side would do that and that -may be
a pomt I desire to have your lordships” opinion upoun.
- The ATTORNEY GENERAL .—Steps were taken,

Lord Smanp:—As I understand they hold' ‘that’ tfns act is bad. Then they get :

- 'their :emudy in that way. 'I_‘hey do not requu-e t,o 20,10 the governor in cauucll upon
anyappea. Sl -
- The ATTOENEY GENERAL ==¥es ; the goveraor refuse(r To interfere.

Lord Moggis :—Is there.any contention’ that the proper course would have been .

" 0 have goné to the goverhor general. .-
-Bir Horacx Davey:—I think there would be a great deal in that- c(mtentmn

" but my instructions are, as your lordships might expect, to lay the case on its merita

.;oefore this court, and to invite your lordshms decision unfenteled by any technica-
ity ’
Lord Mogeis:—Do you call that a. techmcahl;y if the act of parhament avoxds
a mode of plea-~is that & technicality ? :
" Sir Horace Davey:-If your Iordships say it is not a teebnicality I Wxtbdraw
the word.”* My desire and' my friend’s desire | thmk is.to have the opinion of this
court upon the constitutional aspect.

Lord Mogrts :—That would be so 1fthxs board assistod a3 an academical reviewer,-
“but I sbould have thought that prima facie if an act of parliament creates a liability -

" of a rate it must give. the mode for levying that rate. -
Sir Horace Davey:—If your lordship- ‘presses me to expxess an oplmon I think
that is a very strong argument, but your lordship’s experience, although it is very

- remoteat the bar, reminds one Lbat one is not desired 10 press arguments whxch one -

may desire

Lord Warson:—Theie is at least some possibility of this that in the first :

" instance it lies'on the governor general to say how far the act does harm.
" Sir Horace Davey-—Then if the dct does and the provincial Ieglslatnra declme
to alter their legislation, then the-intermediate legislature may intervene."
. Lord Sganp ‘-—They may have something to say for this that the courts of law
. are the first persons of authority to intérpret an act.on apgeal from any decision or
aet affecting s right or privilege, but if the court declare there was no such rightor.
privilege then the governor general would not be let in, wherea: if the decmon
were referred you would have a right.
- Lord WaTson:—Supposing they had referred the matter to go to the gove: nor

' . gonerdl .and he bad decxded the right was mfx mged what could & ‘court of:law have‘

-dono?

Sir Homcs DAVEY —-\Tothm .
) Lord SpAxp:—Do [ undexsﬁand Mr. Attorney, the _governor, general refnaed to
interfere, or did he think it did not aﬁ‘ect any right.
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Mr. Ram :—Tho appeal was to the governorto veto the act There was no g

appeal as against the validity of the act.
Lord SBAND ——Under anothex clsuse
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Mr. MoCarray :(—Both appedls were put in. - .
Sir Horack DAvEx:—As your lordships have.invited me to do so, I feel my
. hands are free. I should like to.pluce the point before your lordships, your lord- .
ships understanding .that my clients do not shrink from asking your lordships’
% opinion on the merits, There are counsei at your lordships’ bar, and I have no
Tight to ask your lordships to ‘express -an opinion which may afterwards be over-
ruled by the governor-general, without placing the whole facts before your lord-
ships, - ST < . -
I)Lord" Warson:—As to the act of 1867, as to the veto by the governar-general -
! in the case of provincial legislation. . : : ‘
.. Sir Horack Davey:—If your lordship will look at pagIe 4, in.our record, you
" will see the two sets of clauses printed side by'side. I think you-will be of
opinion that the Manitoba clauses have replaced the clauses in the British North
. America Act. - - ‘
Lord Warson :—Yés, but, I was -spéaking of the other. I was dealing with
- refprence to the appeal to the governor-general. I think there "are provisions -for
t the governor-general interposing his.veto. o .
- . Sir HoracE Davey:—Yes. = . ~ . . : o .
" -Lord Warson :—Under the act of 1867 you must attempt to explain whatis ; -
‘meant by-the veto, K o ’ ’ TS
- Sir Horacg Davey:~The veto:is quite a different thing, my lord. . © . . "0 %,
.~ The ATTORNEY GENEBAL :—Your :lordships will find it in seetions 55 and H&; .4 |
. page 8. T YO
P8 Sir Horack DAVEY :—-What is.called the-veto is quite .a different thing.” There. -
. is'no.such thing as a veto except'it is a foyal assent. LI
) Lord Warson:—The queen’s assent is given in the Dominion parliament by -
the governér-general; in the provincial parliament by the lieutenant-governor. -
_ -Sir'Horack DavEY :—Unless he can re~erve it. .
.- Lord Warson :—That would not affect the right of appeal. -
Lord MacNaGHTEN :~Is there any other section in the act dealing with that?
Sir HoracE DAvVEY :—I believe that is the only section inm which an appeal is *
given from a subordinate legislaturé—your lordship knows—-I must not say your
. lordship knows, because I believe it is sub judice at the-present moment before your
lordship ; but ‘the general opimion is that thé provincial legislatures’ are not
. subordinate to the Dominion—that each is a guasi-sovéreign within its own sphere.
This is the ouly instance, I believe, in the scheme of the British North America
Act ;vhere the Dominion parliament.is expressly given power to over-ride the
legislation. . . e ' .
. Lord MacNagaTEN :—Not the Dominion-parliament. S
Sir Horace DavEY:—Yes, because they intervene supposing the provineial ,
parliament docs not comply. with the goveggpr-genéral. ’ . '
Lord Warsox :—~There is a remedial pSwer given in-the other. It seems fo be
part of the duty of the-governor-general to*see that the provincial legislatute carries |
out the provisions, - ‘ - ) .
) Sir HoracE Davey:—If it . does -nof, then the intermcdiate tribunal can,
intervene. S ’ T -
‘ "Lord Warsox :—They do not oppose what-he considers to be a proper measure,
and there'seems. to be power to declare that they have passed.improper measures.
"Sir HoBace Davey:—The Doniinion parliament carriés into effect-the award
of the governor-general.” The section which regulates a royal- assent to bills in the .
provineial legislature, in section 90, “The following provisions of this act respect- °:
ing the parliament of Canada, namely,” &c., &c. (Reads dowu to the words), ** And
of the province for Canada.” So that yon must read sections 55 and 56 with this
. substitution, ** Where & bill" passed hy the provincial house is presented to the -
lientenant-governor for -the ‘queen’s assent he shall -declare according to his dis-
cretion, and subject to the provisions. of this act and to the governor-general’s
instructions, éither that he assents-thereunder in the queen’s name, or that he with-
holds the queen’s assent, or that he reserves the bill for the signification of,” I snp- .
pose * the governor-general,” then “ where the lientenant-governor assents toa bill
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in the %overnor-general’s name, he shall by the ﬁrst convenient oppormmty send
an authentio. copy of the' Act to” I suppose “the governor-general, and %if the

. governor-general Wuhm two years aﬂ;er 1ece|pt thewof‘ thinks ﬁt to dlsallow the
-act,” ‘

~ Lord Moggis :—Is not this the way the case came.on ? ° ' Théreis some power by
. 2 -muuicipal. act of having by-laws made by the mumcxpahty to- carry out thls
chool act of ‘the leglslature, . , } . ,

_Sir Horaoe DAvEY:—Yes. . .

Lord Mornis :—And by-laws for:a rate, pxopell y spenkmg anybody dnssausﬁed_
could apply to the court of quean s bench, I presume in that country as’ they would
here:

Sir HORACE DavEY: -—-There is express statitor 4 power

Lord Morris :—That is to set.aside those by-laws; but, as I understand it, theu
the by-laws are all right on the aasumptwn that the &chool is sl right, but the

_court goes behind the _by-laws which ave.right and says that there was no power of
the legislature to pass that act-of parliament.. Now wha.t gave aul;honty to. that
court to enter into-that question. . . '

" Sir HorAcE Daviy:—Well, that is a very old que‘mon, my lord. It was at

first agitatéd very soon after the British North America Act was passed,” and it has’

" been décided 10 numerons cases, many - of which-have come up before-your lordships

-eourt, that where a deauon arises-inter pdartes which.involves substanotially the.

'questxon whether the Dominion legislature has exceeded its powers, the court must

necessarily construe.that act and the constitution act, and if it finds that the aet in

question is not-within“the purview of the comstitution act; if Decessaryy—

. Lord SHEAND: --Th&langnage ‘of section 22.makes that pretty clear beoause 1t :
is “In and” for the province, and one, of the” lumi;s is this, “ Nothing in any snth .

* law- shall pl‘ejudlc*a'lly affect any . Tight” &e.’ (Réadmg tbé section.) Then the
statute goes on T name to whom you bre to appeal, if an appeal lie 'to the gavernor--
generdl, from any act of the leglsintm e .

Lord’ Warson :—We should feel ‘& good’ 'deal more satlsﬁed if you conld assurei
us we have cleared everything, for this reason, supposing the governor-general be
dissatisfied with the teérms of the act of 1871 and had.got the Domiuion parliament.

" to pass a statute in the terms of the acb of 1890 on what ground could that have
* been assailed ? 2
. " 8ir Horace Davey ‘-—-My hands are perfectly free, [ thmk there are' very
grave doubts ‘whether - your lordships have any jurisdiction at all, becauge, if you
look at the section of the Manitoba act, and I think I am bound to say.so, if you look
at. the-section of the Manitoba act, I presume that the statutory nuthouty "if T

©.may use that expression, created for the purpose of saying whéther .of no an educa-

"“tion act is confined to education and exceeds the power of . the.provinecial Iegxslature
is the governor-general,
Lord Warson -—Suppose there had been an appeal in thrs case to the governor-
- general in council and the governor-general in council had held that their legis-
. lative powers had been rightly exercxsed in the terms of the' Act of 18 0, what inter-
ference conld we have? - .
-Sir Homcs Davey -—Your lordships have only the Jurxsdxctwn of a single judge

of the queen’s beneh in this matter; you are ‘only saying what a Judge of the. queen’s E

_ bench ought to have'done.

Lord Wartson :—We cannot entertain anythmg here that was not properlyi. '

bbrougbt before the other court.

ir Horace DavEy:—Not a single Judge of the queén’s bench in the province of 3
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Canada has over-ruled the statutory decision- given in pursuance of the statutory . - 3

- power of the governor-general, who is the person to whom the appeal li¢s.-

-Lord SHAND :(—But this, board could not have eniez tamed anything that was not

B bronght before that court at all.. = .

‘Sir HorAcE Davey :—Yes, in this partxcular case, because observe what the: act
says after the first section, that « nothing in any sach ’law shall prejudicially affect.”’

The ATTORNEY-GENERAL :—No pomt has ever been raxsed elther inthe courts. 3

Iow or. by my friend,
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Lord SHAND -—You may take it it is ‘raised by the court
Sir HoracE DavEY :—I stated to your lordships my client would desu'e to, have

to say that it is.a point which has ocenrred outside this court,

Canada,
Sir Horack. DAVEY :—After saymg + that nothmfr shall pvejudlcmlly affect;”
etc., it goes on to say ‘“an appeal shall lie to” the govemor-general in couaeil from

any nght or pmwlege of the M otestant or Roman catholic minority of the queen’s’
subjects,”

Lord WATsoN -—I understood you stated that the act of 1870 _was conﬁrmed by
a subsequent act.

act removing doubts. Your: loxdshlps will see it on page 31’

Lord Warson :—Except o far a8 reserved by the act of 1870, the Domlmon
legislature’s powers. seem to be.ousted. It is a very peculiarly worded- clanse. - It.
tends to show, éxcept in so far as the governor-general hasa right fo interfere, there

.38 the exclisive rizht to make |aws;in relation to education is. vested in the provincial

Then’ an ‘appeal is given to the goev%arnon‘-general in council to say where or how far
‘M any act of the provincial, legtslatme, which is expressly mentioned in the Manitoba
M Act, getting rid of the ambiguity in the general act—the .former act—how fir any
@ act in the provincial légistature of Manitobs does .or does -not mfrmge the rtghts
A reserved and the prlwlo{,es of the Roman catholie of protestant mirority as-the case
3§ may be. ' Well, it that is so, it is'obvions that this being a tight or privilege. -which
. is resex-ved by the act. itself, to the Roman catholic minerity, and in case it is infringed
7 an appeal being gwen—-—thc act has provided within its own four corners a remedy

48 education—exclusively relating:to education—is an act which prima facie falls within
7 the JD.I‘ISleth!] of the Manitoba legxslature but thon the question whether it hds
i3 comphed with these pmv:sos and restrictions which are. 1mpose:1 -upon the right to
Bllegislate arises, and that is the question as to which the statute which 1mposed t:hose
provnsoa and restrictions has given an appeal to the governor-general, ..

ko the governor-general, before this board that you remember? .
Sir HorACE Daver;—I do not think this has. ever come before xt
. Lord SpAND :—Anything of this kiud?. -

Sir Horace Davey:—I think I may undertake to say it ha.s not. I think T-

have probably argded the ma)orxby of them, and 1 think Iam acquainted Wrtb
nearly:all the cases. ..
rd Warson:—Do you thmk any question has arisen on, the act of 1867? .
Sir Houcx Davey:—No, that is what T mean. It could not on the Mamtoba
Act,

' Sir Horack DavEY: -—Yes ‘there was an or (Ter in council and then tbe:e wasan

is no power of legislating in educational mattersreserved to the Dommlon parhamenb -
: Sir Horack DavEey:—That is so. It is familiar law to all of“us; which ‘dogs not “"J.com.
* 4% require supporting by authority, that where a new right is created by statnte, and -+ ’
2% by the same-statiite, or” by another statuté -in pari materiaa pamctﬂar means of .-
.3 interfering. with the- Tight is given, then the. mode- of gx;foreement is-eonfined 1o the: "’
M particularimeans which are given by the’ ‘statute which: eregtessthe’ tight. Now here

for an infringement of the right .or privilege which it has created by the act itself, .
4 and therefore, it would seern that this act of parliament, being an_acét relating to.

an'rom SCHOGL ACTS. R - 83

| your lordships’ opinion on'the merits, but 1 am bound, in angwer to- your lmdslnp, L

"Lord MacyagaTEN:—To’ take a different - vnew f‘rom the governor-gene:al in -

zmy act of the legislature of the provinee, or.of any’ ‘provincial authority affecting -

.

8 legislatute, but there are tertain restrigtions .imposed On the provincial legislature. ..

Lord SHAND :—Are there any authorities upon cases such as thxs f‘ an appeal .

“The ATTORNBY—GBNEEAL —-I do not think there-is any casein whreh this educa- ‘”

tion section has been considered, or the corresponding sectxon, 93.

Sir Horack Davey :—There is one case, Renaud’s case, but that is notrreported N

Lord Warson :—Renaud’s case was from New Brunswick. - The following note .
of the privy council is taken from: the Times of 18th July, 1874 £ *Judgment-is not .

siven in the regular reports.- Lord 'Justice James, after conferring with the other .

members of the commlttee, gave 3udgment thhout callxng on the respondenns
33a——3 .

" -
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Their lordahlps coneurr: qd in the opinion- of the court: below, and would advne her
majesty the appeal be dismissed with costs.”
Sir Horack DaveY:-—Was a judgment given ?-

S Q‘-;i:.—-{s_,a}’i-m:,war

-
e

~ The ATTORNEY-GENERAL :~—There was no Judgment reported H

. Lord .Saanp :—Was there in that case a power of appealing ? : g’

" Sir Horacg Davey :—It wis under this section, undel the section.of the Brmsh g

N orth America Act. ‘ : 3

: Lord SHaND (—Y¢s, the correspondmg one to thls f

Sir Horaor DAvEY :—The question was wheéther ‘the- rwhts and pnvxleges of 4 g
ceriasin Roman catholics had been infringed, because the practxce -was before in-!
_ corporation to read from the Douay version of the Bible, and they-held . that i

: that was only practice and not the privilege secured by Iaw Whlch were the words’ :
within the Britisk North America Act. O ,

. Lord MacNaGETEN :—What is the date of that? - -
Sir Horace DavEY :—1874. That>is the. only appeal w}uch has come: befme
" your lordships’ board .on the corresponding section .93, the education section,?
{‘requentlv your lordships have had to consider in later cases——Hodge v8. Russell,
and ‘another cuse which refers to- Lord Lansdowne—the constitutionility of the?'
liquor legislation of the provinée of Ontario, and then your.lordships'in Dobie ? had
to consider, there the constitutionality of 4n act for amalgamating presbytenau en-}
* dowments to the province of Ontario. Thiere ave numerous cases in which you have
. had to express an’ epunon, and you have had similar questlonq corne frbm Austfalm, @
k]

SHEANLS

py sup ose. ' - el K
B ord SHAND -—The appeal lies, to the governor-geneml i " AL R
"Phe ATTORNEY-GENERAL :—Except in Renaud’s case. - ' 1

Loxd SeAND+—Of course there must be an appe.al toa cou:t of appeal if thers}

Sir HoRACE ‘DAVEY :(—It follows from the very conception of a subordmate;
legislaturo—it must necessarily follow, bocause-an act of parliament is put forward?
by way of defence. But you say : «Tg there such an act- of parliament? Let usj
look at the authority under which it was passed.” i

Lord Mosris—Then there was a cerforari so that the court of queen’s_bench ef ]

hou Id have a right to intervene, although there wagan appeal given. k|

- Sir Horace DavEY—DNo, there was not to be ‘a certorari, my lord. T do not‘
wunt to get into other subjects; but necessarily if a legxslature is in the same posi-jf
“tion as a county council, if it passes an act, and if it derives its authority to make
.acts from an act of the 1mper1al legxblature, and it purporls to pass-an act whwh is
m excess-of the authority conferred upon it— - -

Lord Mokris—The courts of qneen ’s bench stlll hold that albhongh the statite
expx ossly takes away—

Sir Horace DaAvEY--Then on tbe other hand my lord it is this: this act Js
przma Jacie within the -exclusive Junsdxcuon of the Manitoba legislature, becausey

it relstes to legislation, and the only question is whatlier it has. complied with the
provxsos and restrictivns, - If ‘you - look at the third -sub-section that sets out the'dl
appeal : -“In case any such provincial-law as from time'to time seems to the
governor-gegeral” in council requisite for the due exccution of the provisions ofiS
. this section is_not made, or.in case any decision of thé governor-gencral in councild
on ‘any appeal ander this section .is not duly executed by the proper provmcml
‘authority in .that behalf, then, and in every such case, and as {ar only as the cir3
‘¢umstances of each case may requlre , the parliament of  Canada may -make remedisl}
laws for thie due execution of the provisions of thls section, and: of any deeision offl -
' the governor-general in vonncil under this section.” That gives Jurisdiction to theigl
rliament of Canada, based upon the. decision of the governor-general in council. |

. Lord SmAND-—Supposing “the governor-general ‘were to-decide. on appeal thatd

this was a competent act ot parhament I-do not thmk sectlon 3 could have any
apphcatxon. - I 4
> Sir Hor4cE. DAVEY—NO, my lord; them it Wonld riot be done . ) s
Lord SHAND—-Eqnaﬂy, if he held m was mcompetent I do not thmk f,here wm

an appoal under that sect.mn. . 3
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Sir HOBAOE DAVEY —Yes. - .

'Lord SAND :—Which clause. ' :

Sir Horace DavEY :—* Then and in every such ca.se."

Lord Spanp :—I do not think you get that case. : :

Sir HoraoE Davey:+1In case any such provincial law as from time to time,
seems to the governor-general in council requisite for the due e\:ecutlon of the pro-
visions-of thia section is not made.” .
Lord Saanp :—It would. not be that case. ' L
Sir. Horack DAVEY : -~ Or in case any decision of ‘the governor—general ”

" Liord SEAND.:—* I8 not duly. executed.”
-Sie. HORACE Davey :—That is to say, if the provincial legislature is to have.
i@ an opportunity of .amending its legislation and bringing it within the section.

3 Lord SHAND :—I'think " if the governor-general-on appeal confirins something,
j but 1t. 'has not been properly carried out ‘then there will be an appeal, but I' do-not .
# think there will be any appeal. .
Sir HoraoE DavEy :—Surely, my ‘lord, the appeal is to, lie to the governor - Co
g goneral from any act of the provincial leglslature affecting any right or- prxvnlege . .

' Lord SuAND :—Thedt two cages dre provided for in the next, CL
#® = Sir Horacs Davey :—Then thé governor-general givos hus declsmn ’chen tbe Y
8§ provincial legislature, if they think fit, amend their. act. . B . :
- Lord -SAnD :—There is no such suggestion: as ameudmg ) o
Lord Warson:=—The first part of the sub-section 'seems to- lmply the fanction

: of the _governor-genoral is to watch the progress of leglslanon on educatxonnl sanects.,

* Sir Horace Davey :—Yes, that is-so, T
- Lord- WarTsoN :—It may be to suggest to them that they shatl. amend théir Jaw ‘ R
¥ if ho thinks that law does not comply with the:general feeling. - IR

Sir Horack DAavEY:—The" legislature, mxght comply with the 1eqms1txon, : ‘
8 decision or award of the governor-general, but ifithey do not, then I submit——.
2 Lord SaAND :—There would be no mandamus if the overnox-general were to
hold that this is an act which does affect the Roman catholic minority, -
Sir Horace DAVEY :—Then they appeal on it,
- -Lord SHAND :~1I do not see there is any appeul,it would be final on this mﬂ.tter N
. . Sir HORACE DAVEY —-—The provincial leglslatm’e would then have to repeal Coe
3 teact. L
- Lord SmAND: —-Would not deliverance of" Judoment by the governor general be ‘ :

a repeal.of the act. ‘

Sir Horack DavEY :—I .do not suppose: your lordships’ decxsnon would repeal
‘the act, it remains in the statulebook. ‘ . -

Lord SEAND :~=Yes, it. would be a bad aeb o .

- Lord MACNAGHTEN.—DOBS the Dominion parhament have to comply? Sup- ,
Fosmg the governor-general directed remedial leglslatxon, are the Dominion legis- - A

#tors bound to comply with'it? ' ’
- Sir Horack Davey :—I do not know my lord. ‘ -
Lord Warson :—The goverqoz-geneml has power to set in monon. There 1s L

%
K
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anendoflt; . . . oL
* Lord Mogrrs :—Are they-bouna to do it? - ce T L

- 8ir HoraceE DAVEY:—We are getting within the apices of constitutional law. ’
I do ‘not. see any obligation, of course -there is no obhgatmn on a leglslature to- e
pass a particular-act or not. B
~ Eord Mogrris:—They would not if the opmlon of the maﬁﬁ} was dlﬂ'erent; from- L
~ the decision that the goverpor-general came to, of course they-would ot passan act.
What would happen then ? -

Sir HorAcE DAVEY :—It is easy, of course to put an ﬂlusttatlon, bat suppoblng
your lordships came to, the conclusion either that this legislation was beyond the
powers of the Manitoba legislature and wanted aménding to bring it within its power, °.
-and’ the governor-general came to the conclusion in council, that it was withio their -
“powers then it is easy to suggest the diffiiculty in which’ people would be placed. .~
Of course- your lordships' decisxon is only a decision in the particular circnm- :
stance833 ;h;:;% that pamcnlar bylaw s bad That is ‘all your lordshlps

. ~
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* . decision will be, and then an expression of opinion' from your. lordships:
is usually _considered as sufficient, but it would remain. that - your lordships®
had declared the ‘by-law. bad -because  the Public Schools Act exceeded. the :
jurisdiétion of parliament and the governor-genersl may have determined )

"that- the by-law ' is good, .becanse in his' opinion -it does not exceed the ¥
‘powers. It appears to me that thére are good grounds, or at.any rate yery serious }

" grounds to be considered.for raying that under this particular section the intention {
‘was to invest in the governor-general and the Dominion ‘parliament the protection ¢
of the rights of the minority, which were intended to be given by means of the sec- |
tion, and ‘that the act in guestion, being within the general description of acts which 1
are exclusively within the juriediction of the piovincial legislature, has provided the
menns in this particular case for confining the act to an educational act and making §
it subject to the restrictions and provisions in question and that therefore du gen-
eral principles there is no appeal. Thete can be no appeal and the act must be con:
sidered a good act until the particular. tribunal provided.by the act, namely, the

-governor-genersl, has pronounced upon its uncounstitutionality. I have .stated the
point to your lordships, and I confess, if I am at liberty. to exbress my own opimon,
1hdt it seems a point deserving of grave consideration. But I have also said to your. |
lordships. that this' question being a question which greatly agitates the. provinee—
in fact the cducational system of the province is paralyzed during this discussion—
it being a matter of great public importance my clients’do not shrink from: submit-
ting the case to your lordships on the merits, but at the same time, as the point has
been raised and suggested by the court itself, I am baund to say what I have pointed !
out. . - - ‘ o o
Now, having said that, I, will now ask your lordships-to let -me read the judg-
~.ments in the case, and I think, when I have read the judgments in the case, your
"lordships: will bein possession of every thing.that is to be said, either on oneside or
" on the other, SR : ' - I
Lord Warson:—[ Addressing the attorney-general] Their lordships desire to
know. whether you will consider this point of jurisdiction or whether you are pre- !
pared to argue it out now. ' ' - o

. The ATTORNEY-GENERAL :—As it has been mentioned by Sir Horace Davey I am
quite prepared to-say a word or two upon it. I do-not say I am bound to deal-with
tho point, ‘but I am quite prepared to do so, if your lordships will indicate that I
should further argue the point. If your lordships were going to stop the case I
would argue the poiat. o o o Co
- Lord Warson:—We will hear you after lunch. B " e
, [Adjourned.for 'a.short time.] , ,
. The ATTORNEY-GENERAL :—Your lordships were good enough to indicate that
~ you would wish to know whether I had any|observations to make upon the question
‘which was raised by your lordships as to the competence of this.appeal, having re-
" gard to the provisions of section 22 of the.-Manitoba Act of 1870. "Of conrse, I do
‘not understand your lordships to be expressinig any opinion at-all upon the general
nerits of the appeal, because it is most important that it should. be understood that

‘we are dealing with this only as a preliminary\ questipn. I

.. Lord MacnagaTEN :—Will you tell us. whayt has  beeri' done in the matter? ..
The. ATTORNEY-GENERAL :—I was-about to) tell’ your lordships that, in the first §
- place, the statate having been passed, by-laws (were made, and it was attempted to §
. " charge the respondent, Barrett, with a .rate ‘mpde under those by-laws, whereupon §
he applied to the quéen’s bench division for an jorder to quash the application made §
to him for rates, on the ground that the by-laws| were not binding upon him, becanse §
_the statute under which they were made. wad, in his contention, ultra. vires.” I
- humbly subniit that, apart from any provision of\the.22nd section, that would clearly §
- have been a perfectly legitimate and proper proceeding. In fact-I do not think my - §
learned friend,-Sir Horace Davey, or those with Bim, would contend to the contrary.
‘Mr. Justice Killam decided thaf the. by-laws wete good—the majority. of the court
' on appeal, this point not having been taken in imy“g of the-couzts-—tixe majority of the
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& the by-laws as being .bad, and I wil
a8 suggested would be tbat there would be two remedies and not one only. Iam -
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court on appeal decided that the by-laws werej:“good.' The suﬁveme court by an

3@ unanimous judgment decided that the by-laws were bad, on the ground:that the
statute was ultra vires. At no stage of these proceedings,as I am informed, was any

objection taken to the action by apylicatiori' to the court of gueen’s bench to quash
submit presently that the outside that could be-

going to take a point different from that when I come to the merits. + At some time

Lord Saanp i—~Do I understand there is no written deliverance, or anything

that can be produced to show how the governor-general acted ?.

Mr. McCarTaY :—Oh, yes, it is here, * - T
. The ATToRNEY-GENERAL :—The point that is taken is not' that the appeal does

the order, which the judge of first instance could have made, and, therefore, the

&8 objection must be that they were not properly corstituted. proceedings; that the ap-
S8 plication to the court of queen’s bench was ill founded. - B ' . ‘
# . Lord Smanp:—I suppose an applicalion could have been made to the queen’s
% bench in this way : Suppose there had been an appeal to the governor, and the per-
#8% son who appealed put in .an application to stop the proceedings, in which the .
I8 governor gave his deliverance, that would be a good proceeding. . = ’ )

* . The ATTORNEY-GENERAL :—It is a little difficult to answer that qu’eé‘tionw until T

have considered what the real language of the section is... Of course there are many:
. cases in which the court has discretion to stop proceedings until a decision has been
_given, We know the application on the ground of what is called lis alibi pendens,
..or-any other proceeding of the same kind in which: the question is being raised. 1.
am submitting . that. the procegedings were. perfectly right.. Assume the first sub- -
" section stood alone. I humbly submit no question could be raised. “Nothing in
any such law shall prejudicially affect any right or privilege with respect to-
. denominational schools which any. olass ‘of persons have by law or practice in-the '
province atthe union.” * If the law did purport to affect prejudicially the right of
any class an order made under it would be bad.and could be quashed, and your -
" lordships have decided more than once that the courts of Canada’and other colonijal °

courts have the right and 'must examine to see whether the parliament with a

‘limited*mandate has; or has not, excoced jts mandate. And thay proposition my
learned friends do- not disputs. Then it is said that the second sub-sédtion renders.

application-to the queen’s bench. under -the first sub-section bad, because there.is-

another remedy. 1n the first place I'do not admit-that the existence of the gther -
remedy would have rendered the application bad, the ceitiorari-or those .proceedings. -
.in no way being taken. away ; .but I am about to pointout that the sécond sub-section- -
- does not' cover the whole ‘ground. I understand and submit that the second sab- = -
section is-to give the governor a discretion in dealing .with a ease that may be intra -
vires, and does not of necessity attach until there is a question of an ultra vires pro-
_ ceeding by the provincial legislature. ‘ An appeal shall lie to the governor-general =

in council from any et or decision of the legislature of the province, or of any pio-

catholic minority.of the queen’s ‘subjects in relation - to education:”’ It is wider in
many ways, ‘and narrower in other ways. - In the first place it is with relation to
education ; it is' not with respect to denominationat schools. In that respect it is
far wider. - T am referring to-page 4 of the record. Itis printed in parallel columns,
Further than that it is o'n% )

g petition was presented, as I am informed, by Mr, Ewart to the governor-general ..
@ under sub-section 2, and he simply postponed acting upon'that petition until the
¥ final decision had heen given by the court of law, as to whether the statute or the
7% Manitoba Act of 1890 was, or was not, ultra vires. Those are my instructions, but.
48 with regard to those proceedings your lordships must kindly not take it from me, .
l but be good enough to tuke it from gne of my learned friends from Canada, who

ff have instructed me as to what happened in regard to this matter. K

B not lie 10 your lordships from the supreme court, but that the proceedings are ill- - ' -
¥ founded from the commeuncement. As your.lordskip pointed out you can only make -. = -

'vincial authority, affecting" any’ right or privilege -of the protestant or Roman - " - )

_ ) y. in the case of the right or privilege of the protestant or -
Roman catholic misority being affected. The earlier sub-section, as we shall con- .
tend when we deal with the merits, deals with the question of the right or privilege -
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of any jélasg of pejrsoﬁs,;whefher they be. minority, majority or équa'litj; and our .
respectful ¢ontention- will be that under sub-section 1 there is a prohibition upon !

.- the legislature of the province interféring, as they. have: interfered, having regard :
*  to their limited powers given thém by. section 22. o . ’

.~ - Lord Warsoxn :—The framers of the act assumed that.the majority are those
-. whose representatives passed the act. ) oL T
- The ATToRNEY-GENERAL :—It is quite possible, but I am respectfully. pointing
oiit that the governor-gefieral under sub-section 2, as we submit, has to do with
more than the question of prejudicial affection. It is not prejudicially affected. - It
. -need not prejudicially affect. " - . s ool
1Lord MacNaGHTEN :—It is very muéh wider. Do you say it does not include
no,1? . .. Lo
The ATTORNEY-GENERAL:~—I say it does not in the sense of saying that the
ulira vires question must go to the governor-general; My point with regard to sub-
section 2 18, it-was intended that there should be an appeal in'all education matters
at the instance of the protestant or Roman .catholic minority to the governorigeneral

" - in.council; that on that appeal he could give a decision which would vary, or might

" indicate that he thought that the act of the legislature of the province ought to be
varied, even though there was no prejudicial affection,- -

Lord Smanp :=~Do those words, “affecting any right or ‘privilege ” not {ueah‘ i

- “affecting prejudicially any right or privilege ?”

- The ATTORNEY-GENERAL :—I say not of necessity. For instance I can imagine
-there being 2 suggestion. made that the benefit given-was not sufficient. . Take the

, case that-the act of the provincial legislature had given an. equal amount-of- grant,.
" " or had imposed.an equal amount of rating upon inhabitants; and then it-had been

sgid ‘that is unfair to the minority, because the minority oughi to havea larger
‘share. 1.can imagine a benefit given to the minority,so that their rights and
" interests wére not prejudicially affected within the meaning of sub-section 1, still

affording %x‘ound for' an -application "by way of appeal to the governor:general in
. “ecouncil. Then-if your lordships. will kindly refer to subsection 3, I. submit that
 that view 'is. farther carried out by the provisions' made. ¢ Inease any'such pro-
vincial law, as from time {o time seems to. the governor general in conncil requisite

for the due execution of the provisions of this section, is not made, or in case any

decision of the governor-general in couticil'op any appeal under this section is not duly
. execnted by the proper provincial authority in tbat behalf, then, and 'in every.such
case, and us.far only as the circumstances of each case require, the parliament-of
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Canada maﬂr‘ make remedial laws for the due execution of the provisions of this *

section.” .’

the question had been put to mé that was put by Lord Macnaghten to :

- Sir Horace Davey, I should have said that it was not compulsory, that the. parlia- -
- ment of Canada were not bound :to- pass the law, or to implement or give effect to '
- the view of the govérnor-general, that it was intended:that they should have’a legfs- |

lative discretion as.to what acts they would pass, having regard 10.the view expressed :
by the governor-geueral on the appeal. Therefore, I humbly submit that the whole *
_framework of sub-sections 2 and '3 of this section 22 eontemplates what I may ecall -
* parallel legislatite powérs given to the governor-general and the Dominion-Jegisla- :

.‘section 2, .

" Lord SuAND :—How conld it bo parsjlél ?, S;ipp‘ose. that thej'éourt wore to hold

" that the legislature had gone too far. -
. The ATTORNEY-GENERAL :—Which coart ? - o
" Lord Sganp:—This court.or the court in Canada. . .
- -The ATToRNEY-GENERAL :—Then  the law-is bad without the necessity -of going

N . to the-governor. general. - [ am afraid I have not made my meaning clear.

""" Lord SHAND, = You would hold’ the.gosemdt"-'gengml‘bopnd by that deecision

; ghen——bécause,he may take'a differefit view,

The ATTORNEY-GENERAL :--1 say it would not go to-the g;oveinbr-genéré.l atall.
TLord SaaND :—Do you mean that it is an alternstive appeal. ;.-

.+ The ATTORNEY-GENERAL :—I do not say-that it-is analtéroative ap}')ealv'at;oatﬂ. :

-1 .am’ pet saying that things will not overlap at times. I say itisan alternative

-

ture in the event of the judgment of the governor-general being in fact under sub- -
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procedure,” but - your lordships must not impute to me by the word “glternative”
that: it simply covers exactly the same ground. What I suggest to your lordships
_-is this: ‘that the question of ulirg vires, having regard to sub-section'l of section
22; having regard, in fact, to the powers given to the legislature, must be decided .
. by the court of ‘queen’s .bench, and by yopr lordships’ boatd, in exactly the same -
* way as though. sub-sections 2 and 3 had ‘not been there. Sub-section 2 and sub-
¢ gection 3, though they are clear, are not intended to-tdke the place of the power of
" the court to consider whether or not the legislation is or -is not infra vires, or in
other words:it is not' a condition precedent to thé action of the court -that there
ghould have been any appeal to the governor-general, who is to decide the view. It
is.obvious that the governor-general’s decision is not in the position of that-of the
court, because the governor-general’s ‘decision is in itself inoperative. I think
Sir Horace Davey, if I may say so, pit .it perfectly correctly when he said the:
. statute will not.be removed ; it will remain an act of the provincial legislature; the
. only effect: of it will be.to found the right of action by-the ']é{giﬁatfu}'e of the
Dominion to implement or fulfil the direction that is given by the governor-general

" having regard to his decision. I would point out with great respect that the same .

" -kind of question might have arisen under the British North America Act, which is
in the left-hand column. Supposing that a law had been made prejudicially affec- -
ting any right or privilege which any class of persons have by law in'thé province.
Take Ontario and Quebec, which are typical cases. In Ontario and Quebec, Upper .
and Lower Canada, by statutes of the two provinces, Roman catholies could not be
called upon to contribute to protestant schools, and protéstants could not be ealled
upon to contribute to Roman catholics.- Now, supposing a law had been -made by

the provincial- legislature, prejudicially affecting those quasi -statutory—I uso the ~

‘word *statutory” as referring to the provincial legislature of course-~the quasi . -

statutory rights by law of the classes of personstherein referred to, namely, Roman - -

catholics ou the one side -and protestants-on the other. Could it -be contended that ..
. 'the queen’s bench. in Canada must give effect to those' laws—that they must allow

~ an action to_ha maintained upon that statute, because. thiere is sub-section 3 in that

-section: “ Where in any province a, system of separate or dissentient schools exists -
. by law at-the anion, or is thereafter -established by the législature of the province,
an appeal shall lie to. the governor-general in council ffom an act or decision of uny
* provincial authority, affecting. any. right or ‘privilege of the “protestant or Roman
<atholic minority of the queen’s subjects in relation to education?” There again,’
--I subimit a far larger. jurisdietion is given to the governor-general under sub:section

. 3-than under sub-section 1. I do not wonder that this point has'not been raised in.

- ‘any of the courts below, because it seems fo. me that it could not be seriously con-
tended that.the court of queen’s bench must give effect to a statute admittedly wltra

vires on the ground 'that an appeal with reference to-an- analogous matter, not “an . -

alternative appeal (if your lordships- permit-me to-draw the distinetion) had been’ :
- provided by sub-section 3 and vub-section 4, exactly the same machinery being pro- -.
vided in. subsection 4 for- allowing the parliament of Canads to make remedial
:laws to give effect-to thé decision of. the’ governor-general. It is scarcely possible

. that if this point had been what I may eal}l a substantial point, it would not have - -
-been". referred to in-any of these proceedings. Of course, it was an.answer to.. .

" the whole applicatjon. - It was never taken in the.court below. It was not:puton -
.’ the'ground there that they wished for your lordships’ opinion. . There ‘they were

‘resisting it on ‘the..mperits, but they did -not take that point before Mr, Justice -
-“Killam, nor before the supreme court, nor do they take it in their ¢ase before your .- "
lordships. - On this point the decision of yout lordships’ board iu exparte Renaudis . -

distinetly analogous. - In ezparte Renaud proceedings had been taken, I think, by . -

“certiorari. - . i Lo .
. -Lord,SHAND :—T understand that in that case there was no other appeal. .

.. . The ArToRNEY-GENERAL:—Oh; yes, exactly the same appeal. It was under .
-sub-section 1 of the British North America Aet, section 93. The only distinctionis. -

- that the werds - ¢ practice™ oceur in our section: “law” oceurs in :that section.

The decision upon tho.merits was that there was no law entitling the then appellant, -

Renaud, to the protection which he desired in the matter of the Douay Bible,

\



"+ judgment of the court-of queen’s bench was there the judgment of some of the judges

- . -.the.then members of the privy council affirming the decision. It is unforiunate
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" Upon the merits the -decision was against Mr. Repaud. But with-regard to this
point of practice it is a distinet authority in my favonr. There was a certiorari to
uash an' asscssment for school purposes in the county of Kent, in the parish of |
%ichibﬁcto, on the ground ‘that the Common School Act, 1871, was beyond the

h

wers of the local legislature, and conseguently void, and of no effect, a rule nisi
aving been obtained in Michaelmas term, 1870, - That was an assessment for Aschool
_purpoees,-the province having established by the legislature certain.schools under
the British North America Act.  Thatwent to the court of gueén’s bench. The

S S

-~ who have given judgment in this case. There they decided uJ)on_ the merits against °
- the certiorari, and that came to, your lordships’ board, and judgment was given by

o

that in those days Mr. Reeve did bot always have copies given of the judgments, .-
. Lord Morris:—They did no! preserve copies then, . , oo
" The ATTORNEY-GENERAL :—Quite. 8o, Tge practice arose .fome years aftef:
wards; but in 1874 they were not in the habit of doing what your Jordships do now,
“of printing the judgment which was kept on record. o e
Sir Rrcaarp Couca:—In all the Indian cases they did it long before. - -
. -‘The ATTORNEY-GENERAL (] am spea,king1 of the other -appeals.” I .am not
+ ., speaking without information on the poiut. It was not till a year or two" after-
" wards. "It does not follow, because there is no written record that no oral judgment
" was.delivered. . Unfortunately there is n¢ record either in the Times or in any con-
temporaneous reports of what f'udgment was delivered.  Something more was- said -
than appears in the "official record. My point is that that was a. csse
in. which the privy council entertained upon the merits " a.. case.of exuctly
~'the 'same '‘character. as that, which s mnow -before’ your lordships. I
. "should humbly submit to your. lordships it would require express: language .
to oust the jurisdiction of the court. I only apply the principle of Scott vs. Ayory,
and those cases.’ The court of queen’s bench has-ample and full jurisdietion.
» Unless it is said that no action'shall be brought or no proceeding taken—1I think’
" Lord Watron.in earlier days would have called it to reduce-—that no.action of the -
-kind shall -be brought unless there has.been a preliminary enquiry before the .
. governor-general or before some other tribunal, I'should bumbly submit that the
~ - superior court of the particular part of the Dominion or of the empire would beall-
powerful to deal with the case. Of course, there are many cases where it bas been
decided that no action'shall be brought baving regard to contracis until an arbitrator
‘has awafded .certain amounts. There are numbers of cases in which either by ..
statute or.agreocment, conditions' precedent have to be fulfilled before actions ¢an be |
-entertained or applications. made. . For this purpoese I am ertitled to assume that
this'is ap ultra vires law, and assuming that, I humbly submit that it is not only the |
right of the court of queen’s bench, but the duty of the court of queen’s bench upon ‘" '
the application to quash tbe -by-laws and application for rates made upon Mr.
Barrett ;- it was their duty-to entertain that proceeding, and that assuming it tobe
--_ alternative in the strictest sense of the term, the jurisdiction of the queen’s bench
- wotlld not be ousted. . But I hambly submit it is not alternative. I submit it is
_'wider in one.reéspect ‘and marrower in another, It is an appeal to Cesar, 80 to
speak, in the person of the "governor-general, asking for- different legislation, and -
his decision when given, if in favour of the appellants, is to be carried into effect by -
subsequent legislation, I therefore submit to your lordships it has no bearing upon
- the question of whether .or not the .court .of gueen’s. bench is entitled to consider
upon the merits this application to quash. . N T
" Lord SHAND :—Perbaps you can give us the deliverance of the governor-general -
if it is in print. . He may say expressly he desires to have the assistance of the
court.. ST —— ~ - R
The ATTORNEY-GENERAL (—I was instructed to.say that the governor-general
* -had suspended dealing with the matter until the final .opinion of the privy council
- bad. been given. .This is what is given to'me, and it is signed .by the minister of
- justice. “The. appeal has been presented, and the case is now before the supreme -
court of Canada, where it will'in all probability be heard in the course-of next.
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imonth. -If the appeal should be successful, these acts will be annulled-by judicial
ecision.. The Roman ecatbolic minority in "Manitoba will receive protection and
redress. - The acts ggrporting to be repealed will remain in operation, and .those
hose views have been represenied by a majority of the logislature cannot but
rocognize that the matter has been disposed of with due regard to the constitutional
rights of the province. -If the legal controversy should result in the decision of the
ourt of queen’s bench -being maintained, the time will come for your excellency to

Gutholjes. of Manitoba for redress under sub-tection 2 and sub-section 3 of section 22’
of the Manitoba act.” That is ai page 5. ; That is.exactly the information which is
riven to' me. The' governor-general has taken the wview of subsections'2 and 3
which I submit to your lordships-is the right view, namely, that he has-the right
of entertaining the appeal and considering the application upon the merits, and that
'when the application has been considercd by him upon thé merits, it will be for the
Dorinion parliament to decide whether théy will give effect to any alteration. ~ '
i Lord Morris :(—That is that, although the action. of .the provincial legislature
@might be ‘legal, still it might be..so oppressive that the governor would redress it.-
38 - The ATToRNEY-GENERAL:—Yés. 1 contend that sub-gections 2 and 3 do not -
Adepend on ullra vires at all.- Sub-sections 2 and 3 depend upon-the protestant or
i$cutholic minority being able to.make a case before the governor-general on petition
bat other legislation.is required. - - . - . N o~
Lord WArsoN :—Observations rather suggest themselves. to my mind in this
atter in-your favour, and they are these :—Section 22 of the Manitoba Act of 1870
docs not merely stand upon a Dominion act, but it stands upon. an imperial statute.
. The ATTORNEY-GENERAL :—-Itwas a Dominion sct assented to. ST
" . Lord WarsoNn:—lt has the same offect as an act of the British legislature:-
d sappose he induces the parliament of Canada to-make a remedial faw in that
rection, that remedial law is to. be for the due execution of.the provisions of this
action. The Dominion parliament can only come in to.make remedial laws for the
due cxecution of this very section. Would it not be open to challenge? .
- The ATToRNEY-GENERAL:—Qitite possibly open to challenge; but my point is
that if 1 can-show it is ultra vires for this purpose I am entitled to assume that there
s nothing to make valid an ultra pires provincial act of parliament. i
Lord Warson:—The right to determine whether the province hus exceeded its -

heir power they have not done what the minority thought justice. :

. The ATTORNEY-GENERAL:—That" was.. why 1 thonght unintentionally ‘ iny
fearned friend had overlooked the distinction.between the language of sub-section 1

bf excess of power. by the. provincial legislature; but cases where acting within

of asking for other legislation; for asking for Dominion legislation; for askiug the-

which the legislature of the province have not done.. But, my lords, there is nothing’
#lto say that that is either- to take away the constitutional right of the tourts to
@icclare that an- act-of parliament passed by a legislature with limited powers is
ltra vires, and that .that legislature has exceeded. its rights. “Unless my learned
friend can show thatthe two things were .altérnative, in the sense jin which Lord-
Shand, I think, used the word a little time ago, the argument does” not press me at
all. 1 hombly submit that under sub-section 1, under the powers given to the legis- -
ature of Manitoba we have.to consider. whether what they have done is intra vires
Or ultra vires. ‘And I must humbly further submit to your lordships-that. identically
he same question would ‘arise on the British . North' America Act.. My learned -
riend, Sir Horace Davey, ‘is" infinitely more. experienced than I. ‘He says that
pxcep! Renaud’s case he does not think section 93 of the British- North America Act
has.come before your lordships’ board. L PR

Lord SmAND :—It seems. to be . perfectly clear that the minister of justice in:
anada. has advised the governor-general that he. onght to wait to see the result,
because in his-report to the governor he puts the alternative, if the ease is decided -

onsider ,the petitions which bave.been presented by and on behalf of the. Roman . -

hen when you come to.subsection i3 the governor-general has made & determination, =

powers or not is one thing; but undoubtedly what is contemplated here is not cases . .

@ subssection 2. The word * Appeal ” is'misleading; it is an appeal in the natare - -

ominion parliament oo the direction- of the governor-general to do something
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one way you will do so apd 80, and then he Gays, *If the legal controversy should
result in the decision of 'the queen’s bench  being sustained the time will come to:
congider the potitions which have been presented inder thesé sections, which are;

analogous to the provisions of the British North America Act.”

- The ATTORNEY-GENERAL :—* If it should at any. time become necessary that the a

federal power should be resorted to.for the protection of protestant and Roman :

catholic minorities against any act or décision of the legislature of the province, or

.- of any provincial suthority affecting any right or privilege” that might bo intra’
. vires, Lt does not sulggest.-that the act which the governor is going to consider is:

an ultra vires dot. It may be perfectly legitimate and lawful, passed by the pru-.

" vincial legislatare within "its harrowest powers. If there is a case to'bé made on ¢

the Tepresentation of .the Roman catholic or protestant minority, then, as the:
governor points out, they have got the power to intervene aind to pass otherlegis-:

. lation. I submit 1o your lordships that upon the point which your lordships sug-

" gested, of course ‘not having this matter fully present t6 your minds, there is.no

" preliminary. objection to these proceedings, and. that this point will not prevent the
. case being gone into on the merits, OF course.I da not address your lordships any }
fufther on any other point which has beén urged by my learned friend. ‘ N

.
Sir Horace DAvey:—My lords, the difference between my learned friend’s,:
the attorney-general’s view, and theview which I presented to your.lordships,;

‘sppears to me to turn upon the construction and effect which he puts upon sub-;
. sections 2 and 3, Now there at onceé I must {ake issue with him. I do not agree:

" - that sub-section 2 does relate to anything bt what is ultra vires. -

. " because they are the rights of any class of-persons, and not exclusively of a protes-

" by the 1st sub section are larger than the rights Eurporting to be dealt-with by sub-

- or s Roman ¢atholic minority had,-but “which any class of persons have. by.law §
* ov practice-in the provinee at the union ;” and then sub-section 2, following upon it, §

‘be any difference between rights and privileges with respect to-denominational §

“those sections follow one upon another, the inference is irresistible that it is intended §

. _.Lord Warson:—My suggestion was sub-section 1 deals with that which preju-
" dicially affects, and that the other leaves out the words, “prejudicially affecting.”

* an appesl, There cannot be an appeal unless you are hurt. Tt is usually eo consi-
-dered. - If it affects them not prejudicially buv beneficially, it is hardly to be con-
_tended that an appeal was intended to: be given. ‘ e

- and that is to treat the eourt of law as the proper court to settle whether there has
- or has not been an interference with the right, and then, that being done, thig'appeal

_ The ATToRNEY-GENERAL :—May I point this out. I had missed the words *any
provincial authority” in sub-section 2, which clearly- would allow application to be’

‘made to the governor in a matter* which wés not by the legislation of the provin-!

cial legislature. -

_ Sir HoRack Diivey :—It is quite ¢rde that the words are diﬁ'ergnt, but they are in
substance thie same. -If anything, I should be disposed to say that the rights reserved S

section 2, because the rights reserved by the 1st sub-section are “any right or privilege S8
with respect- to denomipational schools,” which not only any minority of protestants §

provides for an appeal for the protection of any right or privilege .of the. protestant g
or Roman catholic minority who are at least included in any class of persons in refa- §
tion to education. It is quite true that the word “ denominational "~ with respuct |
to denominational schools,” is-not there repeated, probably because it was considered §

"that the only question which conld arise with regard to education would be one with S

respect to denominational schools; -but I am at a-loss to conceive how there could g

schools, and. rights. and privileges in relation ‘to education, having regard to the
nature of the subject matter ; and-therefore, my lords, T venture'to submit that sub- g
section 2 does cover and include all cases which may arise under sub-section -1, and 8
indeed from one point of view the rights referred to in sub-section 1 are larger§

tant or Roman catholic minerity of the queen’s subjects. - That being so, and finding

that an-appeal should be given for the protection of—- :

Sir Horace DAvEY:—~Well, if it is not prejudicially affected there could not be

Lord SEAND :—Ther is another view which I think might reconeile everything,
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ig-for administrative purposes, not an appeal for a judgment, but_an appeal in order
that he may set'in motion all that follows in the subsequent clauses. '

- 8ir Horace DAVEY i(—Suppose there is no appeal to the court of law, can it bs .
pretended that the appellants could not go direct to - the governor-general, if they
t~hoqg§1ti%it,} and say, ¢ Here is an dct which affects us, and we want you.to hear our
appesl”
??GLOI'd SaanD:—Then I-think the governor-general might say: “ Prima facie
| the act is passed, get a court of justice to hold that it is destitute of right, and then
3 I will interfere,”. . v T o S ‘

‘ Sir Horace Davey :—There is nothing in thé act which says so. '
Lord Saanp:—It all depends.upon whether that word “appeal” means more
than an appeal for administrative aid.. . . : T
: Sir HoracE DavEy :—It is the appeul shall lie, not ouly from any.act of the
legislature, but as the learned attorney-general has pointed out, from any decision,

“for instance, of the advisory board which affects,which must mean prejudicially affects, .

any riglhit or privilege which ['read to be a right-or privilege which “is intended to
be preserved in favour of tho catholic or protestant.. . . : T
© * " Lard WarsoN:—Sub-section 2. would suggest this: that the Dominion legis- -
- lature were under the impression that ‘there might be provisions witisin the power
of the provincial legislature which would affect the rights of these persons without
affecting them prejudieially. in the sense of sub-section 1, so as to make them ultra
. vires. . S C Lo '
. Sir' Horace: DavEY:—With' the greatest -respect to everything which yeur
“lordship says, I can_hardly follow that. My mind cannot follow it. If it does not

© affect them prejudicially it eannot reasonably be suggested, as it was intended to'be,

the subject of an appeal. Either it affects them, or it.does not. * And if it affects

. them it is either beneficially or prejudicially. Ifit affects them benéficially it ean- .

. not be intended to have been tho subject of an appeal. It must be something, there-
_* fore, which affects them prejudicially. If it affects them ' prejudieially it does affect
.’ them prejudicially, and then it comes within sub-section 1.. If 1t comes within sub-
section 1 it ‘will be wira vires. 1 cannot for myself frame the proposition which
“would lead to the inference that sub-section 2 was intended to deal with cases which- .-
Were intra vires, and I beg leave to'observe that it would be. contrary to the whole
* scope and spirit of this legislation to provide for parliament intervening, not where
the pravincial parliament has'acted beyond its powers—that I could conceive——that
I could follew—there would beniothing inconsistent with the general conrse of legis- .
lation in that—but to allow the Dominion parliament to intervene,.not to correct
imistakes where the provincial legislature had gone wrong, and exceeded their
powers—- - N : TR I P
Tord Warson:—The difficulty ‘arises from this: According-to a very well-

- known canon of construction I feel comstrained to hold that theé legislature inten- . -
tionally omitted the word “ prejudicially ” before ** affected.” in sub-section 2.- What

it meant by it is'a different question. . K : ‘
: Lord MacxagaTEN :—It s enough to say that they conceived themselves pre:
judicially affected. A 7 P
" " . Lord Warson :—It might be enough tosay that another way of doing it' would'
be more for their interests, without saying that the other was prejudicial. .- .
Lord MacNAGHTEN :—Supposing some rights were created after the union, and-
then legislation had taken those rights away. " i '

.. Sir Horace Davey':—I can conceive this, that power should be given to the
advisory board, as there was in the act of 1881, to compel the attendance of children
_ atthe board school. There was that in the act of 1881, and it continued simply as a
:power.. You would say: Well that is not necessarily ultra vires, because you can-
_ Dot say; whether they may exercise it or not, the exércise-of it may be. ultra vires,
-thongh the power dtself might net. Thén the advisory board passed a resolation °
compe!lin%the attendanee of every.child at the beard ‘échools—the non-sectarian’
schools, - But then the governor-general might say that.exercise of the power is
ultra vires. It may be it is a discretionary power which may be exercised, in such
& way as to be.unlawful, but which would not be held to be unlawful, although the
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* particular exercisé of- it night, Still it nll'-cé'mes back to the same 'poiht, that the

;protestant and catholic minority have a right to come with a grievance to the
- govérnor-general. ‘What is that grievance? Why, that they are deprived of some
. right or privilege which they onght to have, and are entitled t6 enjoy, . -If they are

not entitled by law to enjoy it they are not deprived of anything, and it would be

an extraordinary system of legislation, having regard to the nature of this act, to
_say . that the Dominion parliament bas in certain cases to sit by way of a comrt of ;
appeal from the provincial parliament, not to correct mistakes where the provincial !

parliament has’ erroneously legislated .on matters not within its jurisdiction, but-on

. matters of policy, to say it is quite true that the provincial legislature has legislated
- within its powers, it is quite true that there is nothing in the act whjich we can im- |

ut we take a differeut %(;mt, we think it.is inexpedient; we think that it is harsh ;
I will not say unjust, beesuse nothing is'unjust that the law allows—but that it is

- gugn as éxceeding the power which the imperial parliament. has conferred upon it ;

:
i
{
§

P
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harsh; it is oppressive towards the Roman catholic minority ‘to tax thein for board :

. schools. Therefore we, differing from the policy of that act, and differing from the
" views of those who arethe majority who passed the act, say we will alter and repeal
. that legislation. .If that be the effect fo be given to these sub-sections, I venture to

- submit to your lordships that it will have rather startling consequences, and it will

for the first time make the legislature of the Domipion parliament a conrt of appeal,
or give them an appeal. from the exercise of the discretion of tne provincial parlia-

meant, or, in other words, it will place the- provincial parliament in the position-

that it will be liable to have its decisions vver-ruléd by the Dominion parliament,
. and therefore in a position of inferiority. S o
Lord MacNAGHTEN :—A¢t the instance of the governor-general.
: _ Sir Horace Davey:—Yes, - .. , S
. -~ 'Lord Watson :—~What do yousay tothatview?. I 'doubt whetherthe Dominion
parliament has any more legislative power as against section 1 than the provinecial
legislature itself. =~ e e - B o '

Sir Horace Davey :—T doubt it aléo) "What thej ate to do is to mako'r'e.media]‘ o

laws for: the dne execution of the provisions of this section. A <o
~ Lord Warson :—This is a higher authority than the governor-general who

makes the recommendation, and it is a statutory provision. It makes its law in-

accordance with these provisions. If not it.is ulira vires. oo ‘
. -Liord MacNaGETEN:—Then_ you come to the words, ** and of any decision of the
governor-general in council under this section.” - o o ’

Sir Horace DAVEY :—These latter words seem to corroborate the view whieh 1. °

put forward, namely: that sub-sections 2 and 3'.are correlative to sub-section 1, and

- intended. to carry out the means of giving effect to.sub-section 1. ¢ Parliamentmay.

B e

A

'make remedial laws for the due-execution of the provisions of this section.” . That is -

sub-gection 1.~ - .

. Lord MACNAGHTEN :—It goes on. . : . :
~.Sir HoracE DAvVEY:—* And of any. decision of the governor-genoral in council
under this section.” ’ ) : o S -

" Liord WaTtsoN:—A remedial measure. is to enable that deeision to bq put’in:’

force, . . . . S - _ . S }
. Lord SnaND:~~It was that clause that induced me to say it appeared to me if
you did not succeed in this appeal, then it necessarily followed that there conld be

-no system of nou-sectarian education. introduced by the legislature in Canada, I

rather think that must be so.

Sir Horace Davey.—If we fail in this appeal, I égree that that is so, _Onthe

. 'other hand, supposing that I suceeed in this appeal—I am entitled to put the
hypothesis of course—and.induce your lordships to take the same view as was taken’

* in.the queen’s bench, then, 1 am not prepared-to admit—and at the proper time—at
least I cannot undertake to say what may be.done-by the advisers of the Manitoba
overnment in the colony—but so far as I am concerned, I should be prepared—well,

' had better.not express any opinion, perhaps. o s SRS

..~ Lord Mac~acHTEN :—The governor-general will have no power ?
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Slr HORAGE DAVEY -—No I must not be understood for a moment to admit "

,that the vernor-general would have the. slightest Jumsdxcuon to entertain the .
appeal ‘of- tﬁ:e arcbbishop which isin Lord Shand’s hands. -

Lord Sanp :—That shows that the one appeal excludes, the other.

.. Sir HoraoE DAVEY ;—Yes., - ‘
& Lord MAONAGHTEN ——Suppowmg he did, you could -not stop himin any Way,,
& or if they pass a law on his recommendatxon would yousay that it was ultra vires? |
B Supposing this board decided that .this: law of 1800 was. intra vires— - - ‘
| Sir HorAcE Davy:—I am thinking in what form of procedure it could be. done

§ No doubt some form of procedure could be devised.” You could patch up some sort' o |

&8 of detion to try it io, but'if you codld try it I should say, undoubtedly,—

. “Lord MaoNagrTEN :—How could you prevent the vovernov—general makmg a
8 recommendation to parliament? - :
.7 . Bir HoBaor DAvVEY :—And the Dominion parlisment from passing an actf? Sup-

osmg the Dominion yarhament passes an act, then I should say thab act of the
%omlmon parliament is ultra vires.

Sir RIOHARD CoucH :—Unless itis authonzed by this pzovmon it would ba uttra

o Sir Horace Davey: ——The other view which may be maintained agamst me
would be this—and I do not know that I should 'disagree in that—saying that all

tho decisions of the queen’s bench-and of the supreme court and, I must add, of your B

lordships were all ultra vires and went for nothing, becaise the’ only tnbuual that

had any Junsdnctmn in the matter was the governor general. :

. Lord SHAND :—~What do_yon say Lo the fact that the governor general through

the minister .of justice has said this:— It became a})parent at the ontset that these

48 questions required a decision of the judicial tribunals more especially as an investi-

B cution of facts Wasnecessary for their determination ?” -Therefore his view is that
%efore he ean do anything, or-be called upon to look at anything, this 1nvest1gatzon‘

B must take pluce and he must have a decision’of: a judicial tribunal. -

Sir Horace DAvEY:—I have great respect for the opmxon of' the minister of
Jjustice, but I am:not bound— . .
Lord Suanp :—Followed by the actmg of the governor-genex al Ho says —“1
_am going to wait until I see the decisions of the courts.”
Sir Horace DAvEY :—It has been my duty to say before now that declswﬂs of
" ministers of Justxce and other mxmstels are not always in, accordance thh purest
- wisdom. '
Lord SHAND -—lt looks very much as 1f he. means o abide by what this colu't‘
decldeﬂ - .
- Sir Hom.cn Davey :—T should be more mﬂueneed by that 1f it were not a fact,. -
as appears upon these papers, that the Dominion palhament aré my opponents on
. tbe present oceasion. .
Lord Warson:—I am afraxd an-opinion of theirs cannot be taken. - .
Sir HoracE Daviy:~Really and truly, I have been led into arguing a- pomt
whxeh although it- presented itself to my mind, was not a point I was instricted to
. argue. At the same time, I think your lordslnps probably would not entertain
the appeal or rather.you would not if yousaw that it would bring you into conflict—

Lord Morgis:—The matier appears to have been’ raxsed in Renaud's case. Did B

not the same point arise in Renaud’s case?

. Sir Hogace Davey :—I think it was.

Lord Warson:—Renand’s case came from Now Brunswmk I t.hmk

Lord MaoxacHTEN :—The language- is very much the same.
. Sir HoBACE Davev.:—I am_not sure-it could arise. It would nob .8rise -

under sub-section 2, nor would- it arise under sub-section 3, because there was no -

" systetn of separate or dissentient schools exmtmg by law at, the (union in New
answxck )

“The ATTORNEY GstAL It dad not -arise under sub—secmon 2. ]
. Sir Horace DAvEY :—Sub-section 2 only.applied to Ontario and. Quebec and 1t i
did not avise ander sub-section 3, because there was no system of separate or dissen- .
txent schools exmtmg by, law.

v
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Thé Ar?onxmf GENERAL :—But there was if ydu ',look dt'Reriaud.’ T . i

: -Sir Horace Davey :~No, they wero public schools or common schools. This'is !
" what. the chief justice says :—* Assuming then that it is not only the right but the ?
b

' - bounden duty of this court to deal with questions of this nature, when legitimately

. the.Common Schools Act of 1871.” :

" will begin on page 26 at the 37th line :—* It is shown that on and.prior to the 30th
~ April last a school distriot, which had some years: before been established, existed in

presented for its consideration, we must endeavour to ascertain whether there is such §
_a repugnancy in this ¢ase as will constrain us to declare the Common Sehools Act of
1871 void in part.or in whole, =Tt is contended that the *ights and privileges of the !
Roman catholic inhabitants’of this provinge, as a class of persons, have been prejudi- :
cially affected by the Common Schools Act. of 1871 contrary to the provisions of sub- '
“gection 1ofsection 93 of the British' North America Act. We bave now to determine ;
whether any class of persons had by Jaw in'this province any right of privilege with *
respect to denominational schools at the union . which are prejudicially affected by &

- . Lord Mogrig :—If you were right in your contention would not the answei-in £

that case have been given to.the governor-general, - - C C
- Sir Horack Davey :—No, becaunse it would only be under sub-section 3.  What
" Renaud contended was thatinasmuch as there was an option to read. either the Douay }
" version or the English version in school; abolishing the option to read the Dounay ver- |

‘sion wae an interference with the privileges. , e . o
. -~ Lord Warson:~If youfind it convenient, if you have any more to say on-this .
_ - point.we will hear you. If not, we invite you to renew the discussion of -the merits |
_oftheappeal. . .- . . - < L o e

© Sir Horaok Davey :—Then the mode in which I was going to rehew it was by

. reading the judgments, which will take some considerable time, and I may ask your
Jordships’ indulgence to allow my learned friend .to assist me, My lords, the first
judgment is the judgment of Mr. Justice Killam, before whom the application to quash
came. It cortains a long statement of the facts and; unless my Jearned friends or
any of your Jordships desire me to do so, I do.not think it necessary to read that. I

R
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the ¢ity of Winnipeg, &c.” [Reads to-the words page 27, line34]  “T havereferred |
to the old acts as shortly as possible rather in order to explain the form of the objec- ..
‘tion faken in the summons and as illastrative of one system which the applicant con- ;
-tends to have been within the powers of the legislature to establish, than becanse I °
can conceive that theadoption at one time of such a system counld limit the guthority °
of the legislature thereafter.” - Then his lordship reads certain sections of the British :
North America Act and-the important section 22 of {heManitoba Act and continnes ;
- at page 28, line 35 :—* Now it is obvious. that. if there were merely the authority to .

" legislatein relation to education without the limjtations imposed by thefe sub-sections - -

" mode ‘of taxation. . The existence of such in-the other provinces served to dstermine

. . tosome cxtent the affidavitof his gracethey are in no way inconsistent with it, &e.”

.. it would be quite competent for the provincial' legislature to enact such a statute as
*. the Public Schools Act, & [Reads a furthor passage to the words page 30, line §
" 83.] “When, however, we come to Manitoba we are met at the outset by the diffi- §
culty that there was no public school system supported by public funds or by any

whether there was a right to immunity from such taxation or not; Here that indi-
-cation'is. wholly wanting.” Then the learned judge reads the affidavit of the arch-
bishop, which I need naot trouble your lordships with again, and the two. other affi-
‘davits which were filed—Polson’s and Sutherland’s, “ While then these supplement

[Reads a further passage to the words] “ and that if thé reading into the act of any §
portion of the original 93rd section would involve either an extension or a limitation' §
‘of the powers of the provinecial legislatire, beyond thoso fixed. by the terms of this ¥
- 22nd rection, there: would be an. inconsistency-with the Manitoba Act which is .
“excluded by tho express torms of its second section.” I have not. troubled your lord-
ships with that argument. I think itis quité clear, saying so-only as couunsel of
. course,.or that it is reasonably clear that the provisions of tho 22nd section do over- -
_ ride and prevent the application of the provisions of the 93rd section of ‘the British.
North America 'Act. I should think that is reasonably clear. It does not matter |
very much. “The course of the legislation and the meaning of the:first statate are
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{ of the greatest importance in interpreting tho second, but I ¢annot consider any por-
tion of the 93rd section of the former to be incorporated into the sécond act.  The -
first question naturally arising is as to whoether the Public Schools Act itself creates’
asystem of denominational schocls, or assumes to compel any. class to sugport denomi- .
| national schools other than their own, ' Upon the face of thestatute it does not.. The
18 affidavit of his grace the archbishop, however, appears to be intended to lay a foun.
| dation for an argument that what are called in this act ““ Public Schools ” are really .
‘schools of a protestant denominatiopal character, although the "act upon its face -
declares that they are to be unsectarian.” . . ; e
My lords, T must here observe.that in some of the judgments against me there .
-appears to be some confusion when they speak of schools to which catholics cannot:
“send their-children. Of course ¢atholics are the best judges for themselves whether
| they will or will not send their children to a particular school,. Of course they are.
" enlitled to their own opinions upon that, but when they say they cannot, there is a
@ fallacy in that. The legislature has provided a school to -which every _citizen may.
& scnd his child, if he thinks fit fo do so. Then the learned judge refers further to the

B npeed trouble your lordships with that again.’ Then he proceeds, at line’ 38 :—* Here,
however, I cannot conceive myrelf to be bound by, or confined to affidavit evidence.
T am intrepreting statutes, and in doing so I am at.liberty to take judicial notice of
the circumstances with respect to which they are to be construed. ‘I do not say’
this because I conceive that thére is anything really untrue or intended to mislead
or to give a false colouriag to beliefs in any of the affidavits. Indeed they. appear
- to'me to offer, in most réspects, a very. fair view of the rélative attitudes of most pro: -
_testants on the one side, and -most Roman catholics and the Roman catholic ebarch
- as a body on the other side, . I am not, however, convinced that there is any such
distinctive difference between protestants generally and Roman catholics generally
upon this-question,.as to constitute 2 mark of denominational division and to make
what would ordinarily he termed non-denominational schools, really* denominational’
within the meaning of thé Manitoba act as between protestants and Romancatholics. -
From my experience I would say that very many protestants have'as strong opinions

archbishop’s affidavit, and to the affidavit of the Rev. Dr, Bryce. I do not think I -

- upon the importance of combining religious with secular instruction asany Roman - -

catholics. . lgn support of this view, I need only refer to the report of the royal commis- -
- sion,” and soforth. I do not:think I need read this part to your lordships but I will
. go on at line 21, o oo C o T
Lord Sganp :—That rather relates to the policy also. - :

 page. - P L o . .
Sir. HorACE DavEY :—Yes I think so. The judgments are very long anyhow

The ATToRNEY-GENERAL :—I should think you might go to thé- t_»ottom of thé -

" and I do not want to trouble your lordships with too' much,. At the bottom-of .

- page 23 the judgment continues :—* Now, the rights and privileges protected by the
‘first sub-séction are those with respect to denominational schools. which some class .-
or classes of.persons had before the union,” ete. [Reading down to the words at line
.43.] “ The circumstances existing in. the older provinces, and the general nature of
. the school systems in America suggest at once that it must have been contemplated
in the ‘enactment of the Manitoba act that the legislaturs of Manitoba should be- at
liberty to establish a system of free non-denominational public schools; and provide -
for their support by grant of provincial funds or direct taxation or by both methods.”
‘That is to say the learned judge, I suppose, means that the possibility of their doing
" 80 must have been in contemplation, because that was the usual method of ‘provid-
"ing schools on that continent. Then:—“Under the powers given, it -woald be.open .
to the legislature to make laws to encougage or restrict education,” ete. [Reading .
to the words at page 35, line 30.] “The effdct is so indirect and remote that [vannot -
take it to be within the act, and it is precisely the same efféct that would be. pro-
dueed by taxation for other purposes within the powers of the legislature,” -
. Lord Seanp :—The learned judge does not seem to exhaust the.considerations’
presented by the other side when.he says that the two things' that are objected to .
" to are the'competition and the takiug away of funds. Iunderstand one of the lead-
ing arguments is that they are now compelled to contribute to denominational schools. -
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. 'Bir HorACE DAVEY :—I think he intended to deal with that in the earlier part
-.of the judgiment, in asking whethor they had any right.or privilege or whether there
. was any right or privilege, and then. he argues at - great length, as your lordships
. remowber, that the argument really-comes te this,—I agree it wants alittle develop-
ment—that they have & right of immunity or.of exemption froin taxation for this
parﬁcular‘%urpose. o ‘ o ST,
o Ilaoi'd, atsoN:—The ‘main feature of it was that they were keeping up their-
" .schools, ... - - I o :

- Sir HOrAOE DAVEY :—That is to say; they claim immunity or éxémption from

taxation for the purpose of maintaining common schools; “That is What. they claim.

" Lord SpaND :—Might I point out here that on page 34 -he seems to limit the
two points on which he says there is an invasion of rights or privileges by these ©
' passages from line 25 to 'line 30, but perhaps you are right in saying he had |

. anticipated it.. . e : S L
. Sir Horace Davey :—1I think he had intended to deal with it under the heading
of wheiher they had any right.or privilege which entitled them to immunity from
-taxation for the common schools.  Then he discusses the 'position.of the two
. Canadas, ‘and shows they had such a privilege by law, because any person who

" . maintained a denominational school with. efficiency had 8 right to immunity, from |

" taxation ‘for common- schoals, ‘and then he' shows there could not be such an

" exemption Or immunity because there was in.fact no taxation for. common schools

and no system of common schools in Manitoba. Perhaps it would have been well if

" the learnéd judge had gone a little furthet. .“ It is, however,urged that, éven though .
“the natural meaning of the language of the statutes would lead to.such conclusions

as these,. the history of the coptroversy respecting separate or denominational
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schools in the other provinces and elsewhere, and the-mode in which it -was settled !

for the-other provinces by the-original confederation sct.and the changes made.in
the wording of the Manitoba dct, show that it was intended that a inore enlarged

view of the. protected rights and privileges should - be taken,” &c. (Reads the
remainder of Mr. Justice Killam’s judgment.} Then he quotes some very sensible -

_general observations of the chief justice of New Brinswick. I take it that comes
to_this: That itis within the proviacial authority to legislate for education, and by
- ‘means of direct taXation to provide the means of carrying its legislation into effect;
those who claim an immunity from taxation must:show their title to it; before the
union- there conld be no such immunpity hecause there was no such taxation; and
what is intended to .be preserved is cum privilegium, that is something to -whieh some

. .class of persons is entitled .either adversely to or differing from the rest of her .’

majesty’s subjects. If it is only something which they enjoyed with the rest of her

majesty’s subjects, then it is not 4 right or privilege enjoyed- by a class of persons, -

.Every. person‘in Manitoba before the union had sn immunity from paying taxes for

the support of public education. “There were no school rates or'school taxes at all. .
© Therefore, every one of her majesty’s. subjects within that province enjoyed that -

immupity: It was not, therefore, a privilege enjoyed-by a class of persons; because
. it 'was a right whieh they enjoyed. . . . R e .
‘Lord Morris:—They had it in point of law.. They hud not an immanity in
point of practice. P L . -~ : . . o
: Sir Horace Davey :(—Yes, from being taxzed.

Lord Morgis :~No, becaise, ag'I understand; there is no .;iﬁid;wit .t'o(say that -

these schools were not sapported. = . .
' Sir Horace Davey :—Nobody was bound: to pay; -it'was voluntary. - -

- Lord MoRgIs :--Thafis ‘the very reéason :, because it was only the practice.-

Sir Horack Davey i—Let us look what the practice is. The practice is to pay ‘

as much as you think fit. - ’ -
 + -. Lord Mozris:—That was not the practice.
Sir Horace Davey:—Yes, sarely. -

.Lord Sganp :~—In"1870 the oulyxz_s.chooig,' I understand, were voluntary qéhools 3

- nobody need contribute unless he liked.

Sir Horace Davey :——No, 'and 'théy)‘vévere"su;‘)po’r.ted i)y meads. of . the feés ‘

"charged to- scholars or to the. parents of the scholars, and by such.volantary
contributions as charitable-minded persons were disposed to make. -

awc e I ) ~
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Lord Wazson :—It is'not disputed - that in. point of fact any persons who chose

Mo set “up a school to. teach their own children according to their own denomina-
ionsl view could do so'without being called oa-to contribute to any other. The -
ssie comes ta-be, what is the meaning of “ practice?” - =~ ' R
Sir HoracE Davey:—There is another question, what is the meaning of right
br privilege? That was not a ﬁ)rivilegq enjoyed by any clags of persons, -.
" Lord Warson :—Is it simply the extent of the right enjoyed, or 'is it.enjoying a
ight in such a way that they could not be deprived of it ? L
* Sir Hogace DAVEY :—-It was.not a privilegium or right enjoyed by any class of °
‘persons, but it was something which the whole of 'her majesty’s subjects enjoyed., '

7@Vill your lordships allow me to read you some words of Lord Chief Justice Cock-
gurn in’ that case of Fearon vs, Mitchell, which is reported in the law repoits '7th,
“Bucen’s bench, page 690 ? There the question was this: In a market act there was
 proviso that “ no market shall be established in pursuance of this section so as'to
dnterfore with any rights, powers or privileges énjoyed within the district by any -
Aberson without his comsent.” There was a gentleman who had an auctioneer’s
J@hop or butcher's shop, and was carrying it on before the market was established, -
‘Snd he maintained’ that he had a right still. to continue to do so, :and he
aid he was within the s.avin%‘becanse‘he had a. right, powor or privilege enjoyed
ilvithin the distriet by him. The chief justice says :—¢ 'lPhis_ right which the respon-
@ont was enjoying at the time when this market place was built, was - not,
@ think, a right within the meaning of the section. It was a right which he
.flinjoyed only in'common .with the rest of her majesty’s subjects.: He had no

iM=clusive right to, carry on this business, and. he had no greater right than

Snvbody else with suitable premises for setting up and carrying on & similar busi-
iloss. . The 'word ‘rights,’ especially, when takep in’ conjunction with the words, -
AEpowers or privileges ’ must mean rights acquired adversely.to the rest of the world .
‘Sind peculiar to the individual, . Such a right having been acquired, it is-but just
Jhat the statute should say that any powers exercised by the local aathority -under
e section in setting up & market should not. interfere with it ; but.it could never
ave been meant that the powers given for the benefit.of the inhabitants of the
articular-district in'setiing up a market should not be exercised in consequerice of

_- private individual or company' having a business of the same description,”

.~ 'Loerd SEAND :—There the learned judge is dealing with the privilege of an indi-
idual. ~Of course this must be something simila:, if this' is .a privilege of a class-
<that the class must represent the individual. For example, if Roman_catholics
: protestants as a class could say that we had a certain privilege that no one else’
,‘fthat might be kept. -~ - -+ S ‘ o
~_Sir Horace Davey :—To illustrate what 1 mean: Inthestate of Upper Canada, -

described to us in this. learned judge’s judgment, there was a distinct privilege
itaching to the protestant minority. - e . - )

Lord Warson:—Immurity from contributing to any other school was &
ivilége in this semse; that it could not be taken from them except by an enact-
ent equivalent to legislation—the aet of the governor. . .

Sir Horace DAyey :—It was not an immunity. S Lo
.. Lord SeanDp :—~That would apply to every tax and for every purpose. The
ing did not exist. - : L C \ . LTy
. Sir HorAck Davey:—The tax did not exist. R

Lord SpaND :—Immunity implies s right to be clear of it. o

" 8ir Horack DAvEY:—I will give an illustration of what I mean, which appears

me to be s very apt one. <I§ook ‘at the state of things described to usin this "
arned ju(%e’s judgment as existing in U]!))per Canada. L : :
. Lord Warson :—A privilege, created by statute, is
ition. It may be taken away by statute. :

Sir Horack Davey :—But it is something peculiar to that class. .

- Lord Snans:—It is gnarded, and it is said you ehall not take it away.

‘Sir Horack DAvey:—The protestant minority" had the right, by establishing
nominational schools of their own,to gain exemption from taxation for the com-
on schools. That was a privilege or right attaching to the class of persons, be- .
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' cau;e it was somethmg ~Wh1ch they exther had, o had a means of acquumg ad-
. wersbly, to the rest of their fellow citizens, ‘

... .[Lord Warson:—There are so many different|kinds of pnv:le es. A great
.. many kinds of privileges. are taken away by stat‘ ite, which' may be said to be.
‘ \prméeges in the ordinary sense of the word. ~ .

A ir HoraoE DAVEY :~—All I can say.is, if they i bended to say that fox all txme%
in Mdnitoba the provincial legislature shali never raige by taxation; nor .apply any!
" part.of the:public funds under its control for the support of a non-sectarian schoo] 4
they ave gone the oddest way about, to say so, that’ nybody.ever.saw, Tk
’ Lofa. WATSON :—In this oountry one is apt to \use the word “prmlege as}
‘meamng/the ppossession of something beyond the restiof the citizens. In fact it be-!
o seldom takes away \mth-z

" out compensation.
. Sir Horace Davey: -——There is 1o doubt that in the pr0p91 sense pz mleges ale

somethmg you, enjoy.
“Lord HANNEN :—It is not necessary to say to the det1 unent of others but somc»
‘thmg which the others.do not enjoy. - L P
B ond MAoNAGHTEN :—Which-you enJoy exclus:vely AT -}
Sir. Horacz Davey:—I do not think it'is necessary to say to the detnment P
“Lord Saanp :—* Nothing in any such law shall prejudicially affect any right or:
~ privilege with réspect to denominational schools, whlcix any ' class of persons have’
’ E law or'practice.” Is that some nght acqun'ed by law or prac}ace dlﬂ‘erent to:
Wha.t other people have? . :
‘Sir HoracE Davey:—It would look so. o
"Lord-Smanp :—That is.the questxon. You say it is not a ught that all the com:’

. _waunity had, and all the commumty were exactly on the same footing about thlaf

matter. .

, Lord Wm‘som --You could not get ‘the act unless you embraced the ‘whole-

. popu]atlon -
: Lord MoRrris: -—Instead of saymg “ by Iaw or practlce,”_ 1f it had sa.xd « whlcﬁ'

.they now enjoy,” how would that be? ' .

Lord SHAND :—That would be exactly, the same. - i o :

: Lord WArsoN :—They deal with the pogmlamon in that act as conelstmn' of.
denominationalists, and all the privileges of all these denommatlonahsts ‘which,

" 'practically included thé whole population, were to be preserved. The denomma

*  tionalists were divisible, but they all held the same. .

. Sir HOB.ACE DavEY : —According to the contention of my 1ea1 ned friends on’ the;
other side, it is that not a smg]e cent can be raised for the purpose of educatlon by
‘genéral taxation:

Lord Moreis:—It would be’ necessary
raxsed by taxation should be redivided out. { .~
 Sir Horace Davey :—No, o each denominati
. to them. .
. The ATTOBNEY-GENEBAL :—Nothing of the kind ; you.cannot-say so. . .
... Sir Hogack DAVEY ——But I do say 80, because they are adlﬂ’erent class of
eTsons;
. P Lord MogEs -—They do not speak of denommatlons, and perhaps 1t"was a case
.- of de_minimis nox curat lex.
" Sir Horack Daviy :—That is Logan’s casé, ’
‘The ATTORNEY-GENERAL :—I have nothing to do’ thh Logan s case. '
- . Sir Hor&ck Davey:—It is all very well .for ‘my friends to say they have
- nothing to do'with Logan, “Yourlordships have something to do with Logan, and you
cannot decide Barrett’s apgza] without deciding Logan’s, L
--. - Lord SEaND:—Lord Morris is suggestmg the gronnd on whlch Logan

be disposed of.+ . . .-

. Lord Morgis *--There might have been 'a Jews’ school there for whaLI
know, but there does not appear. to have been. "That is the fact. .

- Sir Horack DAVEY:=~It may have been sald there was. only one’ .Tew in

Scotland and he d:d not get 8 hvmg '

go fur ,‘

and say that every cen#

——every denommatmn accordm g

N




Lovd Monats :—He lost it.. .- - . . . o
B  Sir HoraoE Davey:—I do not know whether there are any Jews in Canada.
@ There may be for all I know. They certainly would be a class of- persons, Then

portant  question, Then he states the grounds. - ;
.- Lord SHAND :—Is he of the same way of thinking ?

Lord Wensleydale’s golden rute, -~ .~ - ' . . . S
" Lord’SHAND:—I think the top .of page 46 is where he first deals with the
uestion, -~ . - ' ) . S o e .
q -Sir HoraoE DaVEY :—On page 44, he says this :—* The argument was pressed

would have said so.” . - ‘

B withouta publie rate in support of it.:
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and deals with how the view of the legislature may be ascertained, and he refers to- -

that, by section 22 of the Manitoba Act, parliament, in view of the controversy,” -
etc. [Reading to the words at line 22.] “‘Surely had it been intended to secure. = -
to Roman catholics, or to -any other. class of persons in Manitoba, the same right
of -having separate schools as is provided for:in the province of Ontario, parliament

I go to the judgment of Chief Justice Taylor, an¢ he says that it raises an im- )

Sir HoRACE DAvVEY:—Yes. - Then he says that the statute may be;m‘éiﬂded, a

& - Sir- Horace.Davey:—Yes. Then he says:—“Parliament bhad before it the -
BB oxpress provisions of the British North America Acton this subject,” ete. [Reading -
B to the words at line 35.] * What the court has to deal with is, did any such right .
or privilege exist,and, if so, has such right or privilege been prajudicially affected.

Lord ‘SHAND i—He means by, that the same Aright of having ,s‘epz;rat‘eléch&ol;s‘; e

by the public schools act ?” "Thén after noticing section 22 he says :—* It may be .’ o

remarked here that when the court. in New Brunswick dealt in re; Renaud, 1. Pugs.
N.B.R., 273, with the same words in section 93 of the British North America Act,
they-held that they were not intended to distinguish. between protestants and
.Roman. catholies.- . It was held in the judgment delivered by the learned chief

justice, now chief justiée ot ‘thé supreme court of Canada, that. subxection 1 meant:
just what it expresses, that ‘ any,’ that-is every ‘ class of persons’ having any right

‘or privilege with: respect to denominational. schools,” whether such class should

_be one of the numerous denominations of protestants or Roman catholics, should be-

“protected in such rights. As the judgment of the court in New Brunswick was -
affirmed on appeal by the judicial committée of the privy countil, approving of the -

-reagons.given in the court below, it must be assumed that this was regarded by the

:ultimate court "of appeal “as - the ~true. construction™ of the ‘sub-section.” ' That
is the -.construction, I may add, which"has. been- adopted: in Logan’s case. .

Then :—“ Are then the members of the Roman - catholic chuareh’ inManitoba :

“a .class of persons ‘'who had at. the -time -of the. union, by law - or

practice, any right “or Eﬁvile"ge with" respect to: denominational schools? -

ools Act prejudicially affect any such rightorprivilege ?.-
Happily, there is no dispute as to the facts, as.to the state of affairs with reference to -
education, . existing at the time of . the union, and wpon which.the claim. to possess -

" And if s0, does the Puiblic Sc

“certain rights_and privileges is- based.””. Then his 1ordship reads the archbishop’s

affidavit and continues at the top-of page 46 :—“ Had Roman catholics, as a class of .

- persons, what ‘can be considered or called rights and privileges within the ordinary

meaning of these words as used in-the aet ? . There were schools established and -
carried on, the expense of which was defrayed by Roman catholics, Episcopalians:. "
and presbyterians had the same right, and also carried on and -defrayed the expense

_of schools.. Every other protestant denomination had the same right, and so %had °

~

every private individual. = Any man could establish and carry on 3 school at hisown - |
.expense if he chose to do so.. Itseems to me the utmost the Roman catholics canbe -~ -

said to have had.was what may be called a moral right. .Had the words' right or .

privilege, stood alone in the act it could not, I think, be said they had any which'is - "

prejudicially affected by the Public Schools Act.” Then he refers to the definition of - -
.8 “right” inthe Imperial Dictionary, and to Bouvier’s Law Dictionary, Brown’s Law '

Dictionary and Wharton. Then he refers to the definition of privilege as “ a right,

i
immunity, benefit or advantage-enjoyed by a person or body of: persons beyond the -

~ common advantages of other individuals, the enjoyment of’ 'sgnib desirable right, or
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an exemption from some evil or burden; a private.or personal favour enjoyed; a |
eouliar advantage.” 'Then he refers to the definition by Webster ‘“a right or

immunity not-enjoyed by others or by all.”” Then,in Bacon’s Abridgment, privilege -

" is said to be “an exemption from some duty, bugden or attendance with which cer-

" tain persons are indulged, - A particular digposition of the law which grants special
rerogatives t0 some persons contrary to common right.”- Then he quotes from :
omyns’ Digest :—* Privilegium est jus. singulare, seu lex privata, que uni. homini vel :

- .loco conceditur.”’. Then he refers to. :Mackeldy's Roman Law and also'to the case of -

- Campbell vs, Spottiswoode and atpage 47, line 5, hesays :— It seems therj.that rights.
and  privileges, as used in the statute, must mean something special and peculiar, .
- something not common to all the community, ete.”  [Reading to the words at page. .,
.. 48,1ine20.} “From the.circamstance ‘that as education was then carried on, they::
had, in common_with every other denomination, a right to establish and maintain |
" .schools, and in’ congequence of their doing so they were infact separate from the rest :
* of‘the community, But that was not because they had a positive right to be 8o, it was .

- -

. merely an incident to their right to have schools.”
«. ' " #[Adjourned to to-morrow at half:past ten.] ‘

.
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. IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. = |
" -CouNciL CHAMBER, ngﬁ@p,‘v(Wednesday,“ 13th J uly,~l18'9.‘2.—

Lo ¢ Lo Preent: TN e T
. The Rt. Hon. Lord Watson, 5. - The Rt. Hon.' Lord Hannen ;
" . The Rt. Hon, Lord Macnaghten, - ~The Rt. Hon;; Lord Shand, - = -
. The Rt. .Hon. Lord Morris, <., - The Rt.-Honj Sir Richard Couch..,
S Tae Cizy oF WiNsreee . . ° & |
T ‘.v’ (,’_vs_' w " N T S
. BimgETr,
: Cand. . .
" Tee Crry or WINNIPEG, - - N
o vs.. | -
. LowaN. . . i

". - [Transcript-of the shorthand notes of Messrs. Marten & Meredith, 13 New Inn, §
Strand, W. C.}] - - - R T R SRR
: Counsel for the appellants:—Sir - Horste Davey, Q.C., Mr. McCarthy, Q.C., and -
the Hon, Mr, Martin, - - T o
Counsel for -the respondent Barrett:—The Attorney-General -(Sir Richard
Webster, Q.C.;, M.P.), Mr. Blake, Q.C., Mr. J. 8. Ewart, Q.C., and Mr. .Gore. "
" -Counsel for the respondent Logan :—Mr. A.J. Ram,-~ .. .. = . .~
. .. ... .. .- Becond Day. . ‘ ) )
Sir Horace DavEY :—My lords, I was reading yesterday afternoon, when your §
’ lgrdshi§9 rose; the judgment of the-chief justice ini the queen’s bench on page 48 at line’
28. “Now aany right the Roman catholics had, at the time 'of the union,” ete, -
: &Read'ing .to the words page 49, line 10.] “ How can it be said that in this respeot :
ey are prejudicially affected ?” That is, prejudicially affected as a class of persons ? -
. “It 'is- however argued that by the Public-Schools Act a system of ireeé schools,”. .
ote. [Reading to the page52, line 5.] “ The Public Schools Act; the validity of which
is-impeuched, is 'an act dealing with the general educational system of this province.” ..
My lords, I am infoimed that * separate or .dissentient schools” has acquired almiost §
3 techmical meaning in Canada and in that clavse in the British North America
Act which was referred to, it refers to what many of these learned judges state -

»
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from their knowlodge to have been the practice in Cnnada, that, there being a -
general system of education, any denomination which set up separate or. disseutient

schools ¢ould exempt itself from the general taxation for the purpose. “The 22ud
seétion of the Manitoba Act must receive the same corgstructidrg The Public Schools
3 Act, the validity of which is impeached, is an act dealing with the: general educa--
‘tional system of this province. ‘It does not deal with denominational, separate, or -,
4 digsentient schools. Its object is to provide for.the general education of the people, -
B to provide Eublic non-gectarian schools, ogen,‘to all the people of the provinece who = - .
choose to take advantage of them for the education of their children, - I cannot see: - .,
‘that any rights or privileges that Roman eatholics enjoyed at the, time of the - -
union as to ‘denominational schools are dealt with or in any.way 're’jddicially T
‘affected by the. act. - It must, in By opinion, be held that-the appeal fai?s.’ e
_ . My lords, may 1 sum up in onesentence what I.think is the answer given by -
tho ledrned chief justice to the argument about contributing to-the schools? Really
and truly, if it was a Fight or privilege it was a right or privilege not to. be taxed, to
be compelled to contributé to schoolg at alk:. . 2 " o o Ber
: Lord Wa#soN :~My present impression -is, looking to the statements of the -
judges and the condition of education in the-different provinces, that the intention of.
.the clause inserted ‘in:the act of 1867 was to enable dissentient and denominational - "~ .
parents to set up theirown schools without payingthe general rate. One object was . | -
to endble dissentient schools to exempt themselves from religious education. -
Sir HoracE- DAvVEY :—In Upper and Lower Canada, yes, thatisso,. = .
Lord Warson:~~What do you conceive was the object of the otheract? .~ . - .
‘3%  Sir Horaok Davey :—Of the Manitoba Act 7.[To put it shorily,it was to secure . ..:
& absolute religious equality. - - - Lo .- " ‘ o '
- Lord Warson:—Was.it to place the schools. #i the same position in Manitoba - ' - .1
that they occupied élsewhers, T P IR
. Sir Horaop Davey :—No, if that had been the intention they would have said. .
2 so. My view is that it was to secure absolute religious equality between -all the .
BB different religious denominations,” Christian and otherwise which existed .in the. -
rovince, .. . .7 - oL L s ,
P Lord Warson :—It-is ¢ciirious language if that is what-ijs meant.- -~ > " - -
Siv Hora¢e Davey :—But leaving the province 'to make such -laws regarding -
- education and to impose: such taxation for.the maintenance of schools as it thought .
. fit, provided it does not infringe in any way the abselute religious. equality which =~ - -
then existed. T T S -
7. Lord Morris :—What privilege was it that éxigted which was certajnly intended
tobe reserved. - . .. s ) o o
-~ 8ir HoraoE DavEY :—I am afraid-I shall repeat.myselfif I answer that again, -
but I will with pleasnre: the privilege of-each denomipation of maintaining itsown - '~ <
. ?chq&)ls for its own scholars.and. teaching ‘its own particular tenets unfettered by =~ = .-
egislation. . ... F. . LT CoL
Lord - Warson :<~I do not think it goes that length—I do not think that is the
- point, The question is prejudice. On the face of that dct of Manitoba taking it
“with the other I should say.there was power-in ‘the state to prescribe a system,. | .
-power to -demand that children shdll be educated, power to preseribe the-education "~
which it must pass as a citizen. They might, impose ‘disabilities on the_child: if it
did not attain a proper standard. I think they had great power of. modifying the -
general system. With the remark of thelearned chief justice I agree. Ido netthink .- ..o .
" that is in any sense prejudicial., I think the legislature must have thought it was =~ ' .
the interest of the parents to have their childrep well taught. "If enactments were . .
introduced for that purpose only, I 'should say they would prevent the child getting -
the-effect of education. . = —~ . e S e e
» Lord SEAND :—As it.strikes' my mind now, the act of 1867 and the actof 1870. . |
- may operate with totally different results because each of those dcts severally refers - -
to the privileges existing in the particular territory with which they deal at the .
<date -when the act was passed. If accordingly in ihe territory. of British North == =~
America, dealt with in the act of 1867, there were certain privileges clearly established - - -
" by ]\qw—they were by statute—then I think those are preserved, even though they - .

M
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.. are wider than Manitoba, but'if there were no such ‘privileges in' Manitoba when b
the Manitoba Act passed I do not see how you can by the.language of the Manitoba!

. .Act reserve the same privileges as in British North America. Then I should like’
. to'add this. I think the learned chiéf justice has. developed an argument which!
- “strikes me a8 having very great force in this case, which Mr. Justice Killam has not
“doneé, and I.am not sure, if I may venture to say so, that you have pressed it in the:

" same way as the rest of the case, and that is that_he denies and disputes that this is.
an act of parliament~—I mean the schools act—which affects any right or privilege!

of 'denominational schools and he dees so on this which appears to me to be a very!
formidable ground. He says this is not an act which touches religion at all or

. -religions education,. It will'not do for one or two sects either yirotestant or catholic:
" to.come and.say this is an act' which affects denominational schools ifin substance;
it does not. If it professes to be a non-sectarign.act and if the.court looking at it:

- --sees plainly that it is a non-sectarian act, then it does notaffect the privilege ;. and it
_strikes me that that is a very forcible part of the .opinion you have.just read and-:
requires very. great consideration. 1 should like to put the illustration I did:
esterdsy. Suppose the government were saying:—‘ We are of opinion that,
industrial schools for teaching them the elements of trades are necessary, or we:

" think schools.for writing and arithmetic and mathematics are of the uimost conse-
‘quence, and one.party cothes forward and says: oh, we must have an. appeal to:

" religious considerations in' every branch.of “education, conld .that be listened to as:

. being a denominational act? . I should say not; and I think one.of the first things:

. that. this board will have to do is‘to say whether they can affirm; evén. beeauseé ‘this
is called an act which affects the denominational schools, that in-any réasonable:

" “sense it does;: . .. . i L B P
- - . Lord"WarsoN :—The important words we have to consider. are or practice".
"2 " vin'the-Act of Manitoba, I think:it comes to a very narrow. point,. I think they-

‘bear that the intention of that was to adopt the clause of the act of 1867, which as:

it stood was -inapplicable fo Manitoba, to the .necéssities and requirements of @

" Manitobs, to-give them the benefit of the same legislation. I am clearly of opinion §

" that the Act of 1867 was 'as far 'as possible intended, as régards all civil rights, §

. including educational matters, to place all the provinces of the Dominion as nearly 3

, -a8 possible on the same fooling as circumstances permitted. " As I said before, I .am |

not indicating an opinion. . The language may tie. you down, but I think it was

intended 10 éstablish that uniformity, and I think it will be necessary to consider @

‘the suggestion. whether it"was the ‘intention of the -legislature with. regard ‘to §

_-denominational schools in Manitoba to handicap them in a way that they are not

‘handicapped elsewhere.. =~ . - 7. o - o :

. . Sir Horaee Davey :—I donot think it can be said that there is anything in the }

" British:North - America Act which indiéates the intention 'to establish, the same-§

educational.system in all the provinces of the Dominion.. Sub-section 1 of section |

93 preserves any right or privilege which any class of persons had in any particular

. .province. The provinces might, and did in fact; differ in their educational arrange- §
.. ments, : : LT . o

-Lord WarsoN :~—~They may make different rights. - P o

. Sir Horace DAVEY :—Sub-section 2 applies only to. Upper and Lower Canada—

to Ontario’and Quebec. Sub-section 3 gives the appeal which I have mentioned.. ‘I

. do not think-it can be said that there is anything in the: British-North Ameriea Act
~ which indieates an intention to introduce a uniform system: of edycational arrange-

meuts thronghout the Dominion, - o . ,
. .Lord Warson :~Educational arrangements—no, that is a-different matter.,.

* - Sir Horack Davey :—I mean educational rights, - .. e
. Lord Warson :—Civil rights with relation to .education is the. matter we are

- dealing with. - | - oo \ SR L
.. -~ .Sir Horaok DAVEY :—I think your lordship understood me, though I did not;
- sgelect, the best word. .. . . - - : B ‘
Lorp Warsoxn :—They appear to me to 'be totally different things. I.thiok in
the one uniformity was contemplated; in the other not. Because thereis a provision

- in the act of 1867 that provides for interference, if they choose.
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‘Sir HoBAcE, DavEey :—The. only uniformity contemplated was to preserve :
xisting rights and privileges. L o . I
-~ Lord SaaND :—It is not pat “ which any class of persons have by law or practice

n this or any of the other provinces”” The right is measured out by that first sub-,
ection, apparently to preserve the right according to law and practice in that -
oing on, aud being done, : . :

- . Sir HoracE DAvEY :=—Very likely I did not seiect the best words for expressing
my meaning, but what I mean is that what was -intended was to preserve whatever
'were existing rights and privileges with respect.to the denominational schools-in .
any province, not to.create the same civil rights or privileges in each province over. - *
“hs whole Dominion. That is what we vather intended, and I-think it is réasonably
Blear. . ' " . S A B " R S ’
Sir Ricaarp Couon :—The British North America Act did not affect the system
2Teducation in New Brunswick at all? -~ = .~ L B o .
. _-8ir Horace Davey :—No, it left it as it was, provided that the existing rights
and privileges- were preserved which they had by law; .and in the same way it

province, ~Of course the .word “ practice” will undoubtedly cover whatever was s

‘seems to have been contemplated in Manitoba by the introduction of the words “ by ..

law or practice,” The words “or practice” may have béen. introduced because

‘there ‘was no positive law, beeause the law was.of an uncertain hazy kind in- Manitoba -

consisting merely of ordinances of the-Hudson’s"Bay Company, and at any rate it
‘makes it necessary for the court still to enquire what were the rights and privileges’
“which they had by practice, and it seems to me impossible to say that it was a right
or privilege which gave them immuuity from taxation whieh did not exist.” .
© ~ Lord Morrig :—This act contemplates that some right or privilege did exist in
the year -of grace 1870, ip"the province of Manitoba, to some class of persons in
regard to denominational schools. I havein vain endeavoured to find what you say

is that privilege.” As-I understand, you only say that there was no privilege, that . ;

"it was a. common law right of a true born Briton.

" Bir Horace Davey:—I do not think it was strictly privilege because it belonged
to every class of¥persons.: According to miy view it belonged to_every class of-
orsons, - T . A R
B Lord Morris :—What in the year -1870 do you say as a matter of fact existed.
. Sir Horace Davey :—I tske it.the right of maintaining denominational schools. .
. under. their. own ‘management for the, education of such children whose parents
chose to send them there. = - T
b ‘_I;Ord HANNEN :—And you may add and not to pay to other denominational
schools. - " . ’ PP S
Sir HoracE DavEY :—Yes, and if yon please, notto betaxed at all for other deno-
. minational schools, o T U o s
; Lotd HanneN :—The question is whéther they have been taxed for other deno- -
minational schools. ’ T : e T :
. .. Sir HoracE DAVEY :—I say if immunity from taxation is the right or privilege -
—1I have said it more than once and I am afraid I have occupied a deal of your lord-
ships’ time—if immunity from taxation is the right or privilege it was immunity
from being compélled to pay for any education at all, certainly fqt/ any denomina-, -
tional education,” - ‘ Lol S f R
Lord SaanD :—Will you allow me to interrupt you crice mére? I should.like. . -
tosay, with.reference to what Lord Watson-said, that L feel with him that it is a vety.."
important consideration that it may make a difference between the two provinces; and
I go further and I. would say this, that if the language at all clearly showed that the
- legislature- did make it the same in the provinces I should expect it would be:so :
‘but then I have .a difficulty in thinking that the language has done. that, I quite
feel  what Lord Watson -says very strongly that one would natarally expect every-
thing to-.be-put on the same footing, but because one expects that I think we must -
Ehoattcldme'to that conclusion, unless the language does it, and I do'not think we find '
' an .- S O ’ ’ -
, Sir I\l:g:c_n Davey :—Now I am going to read the judgment which is against
me and; .with the greatest respect to the judges in the coust of appeal, which is the

. ‘
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‘most powerful judgment against me—that of Mr. Justice Dubuc. It begins by a.
- statement of the facts and some elementary propositions with regard to the mode of
- construing statutes, which probably your lordships will excuse me from reading, I
will begin at page b7, ling 26. “ If the words ‘or practice,’ inserted in the Manitoba
_ Act, ‘were as. clear and dnambigious as to admit of but one construction, the above.
rule:would haveto.be applied, and there be 1o use for proseciting the inguiry any.
.. forther. But such js not the case. They are said to mean that the Roman catholics, :
while compelled to contribute to thesuppartofpublic schools,are by said words allowed |
to have and maintain their denominational schools as private sehools ; this is the:
parrower construction. They are also alleged to secure to catholics the privilege of *
being exempted fron compulsory attendance at the public schools ;- another and more
liberal constriction is that denominationsl schools existing as a matter of fact at the
time of the union, were given by these words a legal status; so.that they could not ,
.- afterwards be interfered with by theprovingial legislature,” I ammnot at;ﬂ‘l‘diqused X

" " to digsent from that, -1 think they were given a legal status and could not be inter- '
- fered with, My point is that they have not-been interfered with. ¢ Asggen by

these different interpretations, the words“or practice’ are suscepftible of more than

.. one construction’; another rule then has to be applied. ~An old rule of construction

. _ respect of denominational schools.” * That is-to say, I presume, that whero the .

.- “determine

says that-a thing which is within the. letter of the statute is not ‘within the'statate :
unless it be .also within the meaning of the legislature,”. Theu he refers to Lord
Cokeand what Lord Blackburn said in the River Wear Commissioners s, Adamson;and
" what was said in Grabam vs. The Bishop of Exeter, and other cases. I do.not-think it
. 'is pecessary to read that. ‘Going on to page 59, he says “In the light of those autho-
- rities it become necessary in trying to determine the trae meaning of the words, &¢."
[Reading to'the words, line 41] * But the.said schools were not, recognized by law as
such denamindtional schools and -the catholics had no right or privilege by law in

" commaunity was in the bulk catholic-tbe public schools were tacitly allowed to be
"conducted by catholics as catholic schools.” *In framing thee British North America
Act, the fathers of confederation,”. &¢. [Reading from line 44, page 59, down to the
" words, line 40 page 60, of the record.] *“ The judgment of the coum® might have been
. dig'eu]antj’ It may be so. Butobserve that in New Brunswick there were public
schools, B oL o
" ' Lord SeAND:—Did I understand also- that in New Brunwick by practice they
. were exempt from paying except for their own schools ? R
, Sir Horace DavEY:—No, that was only in the two Canadas. In New Bruns- '
wick, as has-been stated in more than one of these judgments, the system .was a .
system of Apnblic schools, -and in those public schools the religious exercises were
ined- apparently by the wishes of "the trustees of the particular school.
But.that was not a privilege which was secured by law. ~ As a matter of fact, some’
, gilfh;a schools were catholic and some were protestant, according to the religions
< ief.- , - T ‘
~ " Lerd Wargox :—They had a Parish Schools Act in New Brunswick. . - -~ -
, Sir Howack DAvEY:—Yes, and they were rated for a public schools act, and
then the New Brunswickers when the new act came in making all schools mon-
sectarian said :—*This is an infringement of our right and privilege secared to us
_ by law at the time of the union.” They said no, it was not secured to you by law. -
. As a matter of fact some of the schiools were catholic, and rome protestant, but that
was not anything provided by law, but had grown up by usage.” In the same way
if there had - been a public_schools act in Manitoba, and some ‘of the schools sup-
ported by public rating and public taxation had been catholic and some had béen
_protestant it is possible that those words “or by practice” might have preserved to
* the catholics the right, although it was not contained in the -legislation, of continu-
ing that system, having some public schools- protestant and some catholic. But
" nothing of the kind'existed in Manitoba. “ As to the point raised on the argument
hy Mr. Ewart, of counsel for the applicant, that the.words ‘or practice’ were likely .
" inserted in the Manitoba Act to remedy the defect which caused the difficulties in -
New Brunswick, which point was-answered by the attorney-general that such could -
not be the case, becuuse the New Brunswick Common Schools Act, was passed only
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@ in 1871, one year after the Manitoba Act"—in other words the Manitoba Act was -
M before the decision inexparte Renand, which is said to have given rise to it-—*this - -
3B at least may be said: It appears from the journals,” &e..[Reading to the words, line .
i 1_0,.pv‘.%e 61.] #“That bill provided that it was not to come into operation for one year "
A after the passage thereof.” But still the point was a perfectly good one.. These
words  or practice ” cannot have been introduced in consequence of the decision in' -
exparte Renaud, because the decision in exparte- Renaud was a year later.  “The - ..
Manitoba Act passed by the Dominion parliament,” etc, [Reading to the words, line. ..-
24.] « Presumptions. are constantly used in determining the real intent and meaning '
B of statutes.” .My lords, I venture, with great deference to the learned judge, to
 oxpress & feeling that your lordships will not be very much guided by those consi- :
derations in-construing the section, “We have the fact that when the Manitoba:
Act was passed there were denmominational schools,” &ec. [Reading down to the -
3 words, line 24, page 62.] “That accouuts for the insertion of the two words ‘or

-practice’ in the Manitoba Act.” . = . - :

. Lord-SHAND:—Can you tell me what was the effect. then of .Columbia and Prince

rd Island coming in 2. They joined ‘the coufederation under the Aet of 1871
+%irHoRACE DavEY :—Yes, -Whatever educational rights or - privileges were
seeured to 'any denomination by the existing, law in Priuvce Edward .Island and - .
British‘Columbia, were retained, but what those rights and privileges wereI am not, -~

in a position to say. Perharm, one of my learned friends from "across the Atlantic

will E:gable to answer your lordship’s question. =~ -’ - ‘ 5

-Mr, McCarraY.~~Yes, I shall be able to answer that, . = . :

- * .JLord SHAND.—Their privileges might be so clear aad distinct that those words

‘aré-guite sufficient for the purpose.” . . - . S L

.. 'Sir HORACE DAvEY.—Yes. “Before examining more fully what is the true and

-real’purport of the words ¢ or practice, &e. [Reading down to liné 45.] “The object

in view.” ‘I observe you can only-get the object in view from the words themselves.

“In Jessem vs. Wright,” &e. [Réading down to line 42, page 63.] ‘“Those words. .
were therefore inserted advisedly. to.secure to those interested the permanency, of

- denominational schools enjoyed st the time by, practice; but not recoghnized by law.”

I do not dissent from that, “The adverse contention is,” &e.. [Reading down to line

.15, page 64.] « The right of any persous or class of persons to have and support pri- . |
vate schools is a primoidial right, as the right to breathe air or eat bread.” I ami~ - e

,not qaite sure that that ‘is not too strongly stated. * Supposing the legislature of ~ "

P rovince,” &c¢. [Reading down to ‘ling 21.] “Jo to bave and conduct a private .-
~schoal in his own premises,” Surely that is a rather strained argument. It would. ‘
-prevent persons- holding schogls to which parents were expected to send their

-.children.. * Nothing even-would prevent him from having his neighbour’s children
attending such teaching,”&c. [Reading down to line 35.] “That su’rgﬁy could not

. have;been anticipated; and the enactment could not have been intended to prevent
sucirimaginary mischief.” .I confess it does not appear to me, knowing something
about educational-legislation both in' this country.and in other countries, that it is-
by any mesns. an imaginary mischief that yon should make a' compulsory clause . .
compelling all children to attend the public schools, and thereby, of course, kill the- - .
private schools. # In R, vs. Skeen,”-&c. [ Reading down to line 7, page 65.] “ Why.was .. ’
~there no provision made to protect them against such contingencies?” I am not
aware that a provincial legisiature can .establish.a state church, It is not within . -~
“the object -of seetion 92, “The reason is obviouy,” &o. [Reading down tu line 12.]

* “The broad and equitable principles prevailing in modern British and other civilized
constitutional institutions.” . I.ghserve in passing that the learned judge considers
the establishinent of a church to be a departure from the broad equitable principles
prevailing in modern British and other civilized institutions.. * A constitution

. assumes & certain number of -general principles,” &c. [Reading down to line 34.]
“Clearly intended to give legal sanction to'the privilege enjoyed by practice.” That
puts in very clear language what is my contention, " To the -contention that the -
new school law does not-interféte with the privilege of any class of persons to have
sti]l" denominational schools as private schools, the Roman catholics can justly -

,B&y’_.____ ; C e - o - ’ . - - ' y h
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Lord Saanp :—The learned judge all through uses such language—:the right .

. or privilege to-have them maintained.” He means to say to' have them maintained. ,
- coupled - with .an .exemption. = He:does not slways use the .words but it is’
' rather obvious he brings it up to this, that it is e}uivalent to & privilege of exemp- |

. tion. The question is whetber it comes to that. mean. exemption from taxation. -
-~ 8ir HorACE DavEY:—“The-Romian catholics can’ justly say: If the new act ;
does not take-from us the right of having our schools, it deprives us of the privilege -

- of subscribing exclusively for-our own-schools.” I do not follow that.. * Prior to ;
the union, the Roman catholics . had the positive'right of having their own denomi- :
national schools. They had begides the negative right, that is the privilege of never !
.being compelled to ‘support other schools.”” Their .riiht, as I have repeated more |
* than once, was the not being compelled to support other schools. .They had that }

- . right and:privilege-as .a matter of fact, and the words ‘or practice’ were inserted to
- prevent their being interfered with under the new constitution.” That srgument

N

. seems to me to be a gréat deal too far and altogether to- paralyze the power to raise ;
. any-rate for-school purposes. “ Besides considering the historical facts and circum- -
stances,” &c. [Reading down to line 27, page 67.] * That is one aspect of the question.”
I agree entirely. “The other aspect appears when we look at the other sub-sec-
‘tions,” &c. [Readiag down to line 40.] “ Who .might happen to be in "th_e_mino,ri%y‘.” .

- My lords, that isnot-the- construétion which -has been put ‘upon this.section in Mr.

' Logan’s case, where-it has been said that youn cannot limit the words  any class of '
persons” in the 1st sub-section by reference to the mention of the catholi¢ or pro- .

. testant minority in the 2nd sub-section.
-Lord Morrrs :—They might have d

lecided differently in Logau’s case, oo
Sir HoracE DAVEY :—Of course they might. “It.is also said that .the only :
rivilege,” &c. [Reading down to line 6, page 68.] “ That wasto be apprebended,
ecanse it 'was-not in issne,” - - T -7 oo T
No doubt that may-be no, but that is only given as an illustration of a way in :
which the rightsor privileges, according to our.construction, may be prejudicially -
affected. '*‘ On the argument it was contended by the attorney-general that, if the |
. catholics. have by the first subsection in the Manitoba Act, the privilege of -being
-- - 'éxempt from contributing to the support of any other but their owni denomina-
- . tiopal: schiools, the provincial legislature would be deprived- of the power to pass
any effective school law,” &c. "[Reading to the words on-page 68, live 39.] “ Revert- -
ing to the interpretation of statates susceptible of more than onée coustruction; it
is an elementary rule that the construction which appears more just and reasonable ..
- will be adopted.” -Then he refers to a case. in the queen's bench and to some..
- .words used by Lord Blackburn in the house of jords in Rophes vs. Kircaldy :
" Waterworks Commissioners, and to Baron Parke, and a case in the house of lords. ;
" “In this case, however, we have not to resort.to any such modification of the lan: .
~.guage of the enactment, nor to any addition thereto,” &ec.- [Reading to the words -
on page 69, line 35.] ‘*If the narrower construction of the provision in question is -
adopted, they will have to tax themselves to support their own schools,” the
learned judge uses “ tax” in an ihaccurate sense: of course they may have to ask -
for voluntary contributions—*the only‘schools which, in consci¢nce, they can send
their children to, and they will have besides to be taxed, and to pay for the support -
of other sthools, schools from which the non-catholics will derive all benefit, and the
- catholics themselves no benefit whatever.” - My lords, that -sentence contains two,
. .fallacies. In the first.place it uses “tax ™ in diffefent senses in the two limbs of it,
. and secondly, when they say that the catholics can derive no benefit whatever—
that ‘is their own choice. The schools are- open to them if they choose to come.-
" “Moreover the legislative grant; which is the people’s money contributed by catho-
lics-sas’ well as by other .citizens will be exelusively-devoted to assist the other
schools, while the catholics will.not get their proportionate share to maintain their.
own.shcools.© Would not that be most unreasonable and a°great injustice ‘to. the -
" Roman catholicg, while the other portion of the community would get more than
naturally they would -be.reasonably and justly entitled to? Now, if the broader
. and more equitable construction .prevail, the Roman catholics, in being allowed to
- have'their schools maintained and recognized by law would get nothing more than
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striet and fair justice, and the non-catholics would suffer no injustice.” I may remark .. .-
that the catholics had no such right before the union,to” have their schools main- = -
tained out of public moneys, “ Protestants and catholics have different.yiews- and
different principles as to the education which children should Teceive in elementary
schools.” " T do not think I need read the next two sentences.. It.is controversial
matter.. - - -7 ' A ST -
Lord Morris:—I do not think it is controversial matter, "
- Sir Horade Davey :—I will read it with pleasure. Lo
" Lord Moreis:—No, I do not want you to read' it, but it is not controversial = = -.
matter that they have different views. - That is not controversial matter,- - - .~ .
.- Sir Horace RAVEY :—I think many protestants would say that they hold the
same quite. fairly, but I will read it with pleasure. . s A
B . . Lord Morrrs :——No, but I do not admit it is coptroversial. S
Sir HoracE DAVEY :—Veryv well, my lord. [t comes to this, that catholics have
conseientious -objections to sending their children to.non-sectarian schools; which, of
course, may be admitted. “The statemay hold that-ignorance is an evil to be . .
remédied by public ihstruction, and may see that certain secular subjécts, which are P
-known ' to- form the basis of a’ proper education, be taught in schools assisted. by '
— public money,” &ec. . [Reading to the words] . The desirability of having réligious . - -
- instruction combined with secular teaching in sehools is, as stated by my brother -
"Killam, ‘eonsidered as of. the utmost importance by very many protestants as-wel -~
. a8 by, Roman catholics.” - My lords, I venture to think we have nothing to do with -
these considerations, which are considerations for a different body, but ‘I might-add - .
that it-is rather-odd to speak of the right of having your demominational schooly " -
- meintained ' out of public money as flowing from the fundamental principle of
" liberty of conscience.: R s , I B s
~ -Lord Mogzis - think it only means this, that as Roman. catholics they can
obtain no.-benefits, as a matter of fact, from these non-sectarian schools. T
Lord SeanD : That is their opinion, but, of course, thiey get the benefit .of the
"general community being educated, in secnlar matters, in all ordinary branches—
they get the benefit of inte]ligence being cultivated and genersaleducation spread. .
- - Lord Morris :~-That may be a very useful disquirition of Sir Horace .?)avoy’s, o
but as & matter of fact. it is sworn' that the catholics in this district of Manitoba
cannot, unless they change their religion, derive any benefit from schools that will .
be protestant schools. " - - : '

1 v

. P

Sir' Horace DAvVEY :—They may- not if they have a consciéntious objestionfo - |
"do'so. :Ido not propose to read these extracts from the .report of the commission .
on education—I will with pleasure, if desired, but the learned judge finishes hig- *
judgment - at line 30 page 72, That is on the respective value of religious-and, -
“secular-education. “©On the grounds hereinbefore mentioned and on.the anthorities; - -’
--cited I believe that the re-enactment In-the Manitoba Act, of the main provisions.of
the 93rd section of the British North America Act was for the purpose of ensuring,
- under the constitution of the new province to any class of persons who might desire.
it, the'maintenance of the denominational schools existing at the time of the union,- .
that the words ‘or practice’ added to the first sub-section. of the 22nd section of the - -
Manitoba Act can have no other meaning,-and-should receive no other construction
than that they were clearly intended by the legislature to give'a-legal status fo the .
said denominational schools, which as a matter of fact “were known to exist at~the—__
time though not-recognized by any law "—I am not sure that I understand whatis- - -
meant by a “ legal status " there—* that the said interpretation ‘should be adopted -- :
on the ground, amengst others, that if the Roman catholics are-allowed to have
- their denominational schools maintained under the.law "~—Here you see & different
- word introduced— maintained under the law ” “no injustice or detriment whateyer-
. will result to the other classes of the population, whilst otherwise, by being obliged
to establish and support schoole to which they could conscientiously send their
children and paying at the same time for schools from which they canunot and will
-not derive any benefit, the Roman catholics will suffer a very great injustice, and the
legislature, by inserting the words ‘or practice,’ intended to provide and in fact did - .. .-
provide against such injustice being done to ‘the catholic minority in this province..
. . o . . s

. -
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" Tam therefore led 'td‘the‘ponciu‘sio:i that the Pablic Schools At of lat session, by

. existence "—Now I cunnot understand that—are legislated out of legal existence " :
‘1 cannot understand how their legal -existence.is alteréd one single jot— prejudi-’

. -cially affects the privilege which the Roman ecatholics had by.practice at the time of
- the union with respect to denominational schools; that in consequence thesaid Public'
Schools Act is ultra vires of the provincial legislature, and that the two by-laws in’

.. question passed in compliance with the provisions of the said act are illegal and

- - should be quashed.”

Your lordships will no doubt. have obgerved in: the course of my reading this,
judgment, which is a very able document, thatthe learned judge does not eondes--
cend to particulars as to what is the right or privilege which he supposes is preju- :
dicially affected. He plays between .the schools having a legal status, and’ their -
“being maintained by the state, and he appears to think that the effect of the act wasjo :
give them what he pleasesta call a legal statng—-that is, a right 16 maintenance out :
‘of the fund pr.ovi}deg by law by the act; but of course the preservation of-existing -
rights could not confer any new rights such as that which. the learned judge cop-:
templates ; and I entirely demur-to his’ conclusion that the effect of the Public |

" Schools Act is in any way to-legislate them out.of legal existence, or in any. way to-
affect, in the slightest degree or particular, whatever legal existence they had before ;.
. the union and still have,” No doubt it alters their. stitus under the legislation of j
1871, That is undoubted, but that is not what.is preserved. What is preserved is ®
the status. quo before the union. . = e e {
’ 'Lord Moggis :—What the judge I'think was alluding to was, that they are legis- '
*.lated out of thé legal existence that they-had acquired under the actof 1871 and the -
subsequent acts. - B T e SR L
. Lord Smanp:—I do not'think berefers to the subsequent acts at all. From
beginning.to end of his opinion be never refers to the subsequentabts, =~ . -~
- Lord Mornis :—I am not speaking of from the -beginning to the_ end .of the -
" opinion, but of the particalar passage on page 73 of three lines long. . o
: Sir HoraCe Davey:—]J think he cannot refer to thdt. - :

. Lord Mornys :—I suggoest that he referred to that, but I may be wrong. . He
- says-“I am therefore led to -the conclusion that the Public Schools Act of last .
session "—~that is the one we are dealing withb—“by which the. denominational
schools heretofore existing, were legislated out of legal-existence.”  Were not they .
in legal existence under the act of 1871 and the subsequent seta.? TR
. - Sir Hogace DAvEY:—And they ave still in existence, © -~ L
.- Lord Mornis :—Were they in legal cxistence as regards receiving any assis-
tance?  The Public Schools Act did not repeal the act of 1871. ' - o

Lord Saanp :—I think he is referring to the sama thing'on the previous page

72, line 33— To any class of persons who might desire it, the maintenance "—that
is the:kéeping up-—“of the dJenominational schools eXisting at the.time.of the °
union.” .So bé goes back to the-union, but I am bound to say, I think, Sir Horace
_ Davey, that the real point of this opinion from beginning to end is ‘this:- ‘While he °
talks of it as maintenance, he thinks you strike a blow - st* maintenance if you take-
away what he assumes existed—it is'a question whether it did exist, namely, what
- he calls a' privilege of a negative.character—the privilege of not being bound to

contribute to.the expense of t%)e other’gehools; because he says.so at the bottom of
" page 72— By being obliged to establish and support -schools to _which they could
- conscienti-usly send their children, and paying at the same time for schools from
which they eannot and will not.derive any benefit.” That is what he brings it-.
round to. I think his opinion is that in effect these words “or practice” imply. that
: ~ there was a privilege of a negative character, namely that they should not be bound
to contribute to state schools, and no doubt he always uses that word maintenance.
. Sir Horack Davey :—If that is so, it reduces the power of legislating as regirds
" education 10 almost a nonentity becanse there could be no schools supported then
out of public mongys. You cannot support, as 1 said yesterday, the denominational
schools, because the right or privilege, if any, is of not being taxed at all for the
support of schools ;. you eannot sapport non-seetarian schools becanse it is said that

.
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he Roman catholics. object to'it, and therefore it not only cripples but paralyses the
ipower of the provincial législature to make any arrangement for public schools in:
fthe province, either sectarian or non-sectarian, out of publié moneys at all. Thatis
the effect ofit, =~ . -~ =~ . : o : ST
" Well ‘my lord, Mr. Justice Bain’s jidgment is a very powerful judgment in my
favour ; bat if your lordships will excuse me, as you have heard so much of me, I -
will leave my friend Mr. MeCarthy to deal with that judgraent, which is- a very
powerful judgment in our:favour, .* o o - o

" Lord WarsoN :—Unless there is something new in the judgments, it is not usual
and I think it is not necessary to read them all, e : oL
- Sir HoacE DAvey :—That-is-what occurred to me, but no doubt ‘your lordships
would like to hear my friend Mr. McCarthy, and I do not wish, by passing it over, -
3 to prevent his referring to any portion of it he may desire. -~~~ . ..

Lord Warson :—The more. powerful it is, the less it requires repetition.” - .
" Sir HoraoE Davey:—1I propose to read two judgments of the supreme’ court,
and T have selected those which appear to me—I may be wrong and ‘of course that.

powerfal judgments; aud those are the judgments of Mr. Justice Pattérson and Mr..
Justice Tascherean.- The supreme court were unanimously-against us! _
. ... Lord Warson :——How many were there? .,k -~~~ = .77 R
.. Sir HoracE DavEY:—Five; the Chief Justice, Mr. Justice Strong, Mr. Justice. -
Patterson, Mr. Justice Fournier, and -Mr. Justice Tascherean. Mr. Justice Stron, .
did oot deliver a separate judgment, "I will read M. Justice Fatterson’s; which L.~
3 think my friends will agree'is the most powerful judgment. . ... : .
"My lords, after referring to geherval subjects, on page 92; between lines 10 and 20, -
hesays “ What is meant by ¢ having by practice?” To have by law here means to .
‘have under-some statutory provision, the preposition ¢by’ pointing to the law or -
statute as the means or‘instrument by which the right .or privilege was acquired.”
Are we obliged to understand the terth *by practice’ as intended 1o signify acquired '
by practice or user, invalving someé idea of prescription? It is arguable, and hasin
effect been argued, that that is the proper understanding of the term, that the word
“ by * must have the same force when understood in the one place as when" expressed..
in the other, leading to the conelusion that, inasmuch ss no rights or privileges in

will not prevent my friend from referring to any other passagesin his favour—the most - . .

respect of denominational schools had been acquired in the territory in that mapner, - 3
the clause in question is wholly inoperative.” Of coursé I do not know the argu— - .

mentiaddressed to the court, but 1 should nof myself put the argnment in that way.
“ The construction .thus contended for may be capable of being supported by strict. -
reasoning from rules of grammiar or rhetoric, but it is net, in my judgment, appro- -

priate to this clanse,” &c., &c. (Reading to the words at lime 43, page 92.) “The. . -

right to establish and maintain such schools was not derived from statutory law.’

It was incident to the freedom of - British subjects and was. independent of and- - *
anterior to legislation.” ' But I may remark, it might be modified and altered by . -
legislation, - “'The Manitoba Act did not assume to preserve that right merely as”

an abstract and theoretical right, but it did so in favour of such classes of persons as.’ -
‘at the union were practically exercising it.. If thié construction seems to do any
violence to the language of the clausge, it is only by treating the word ‘ by’ where
it is understood before the word practice, as not having precisely the same force as
when expressed before the word ‘ law.” But, 48 once remarked by one of the most
eminent-of English judges, Lord Stowell, when Sir W. Scott:- ¢ Courts are not bound- -
to & strictness at once harsh and pedantic in the application of statates.” ” Then the
learned judge refers to a. case before.this board of Salmon vs, Dancombe where a
construction was put on an ordinance. . . - o
.Lord. Warson :—Did not the board blame the draftsman in that case ? :
Sir Horaor DAVEY :—I think the board did, but it was an ordinance evidently -
drawn by a lsyman who did not know what the- law was, e S
. Lord Warson:—1I think the board found out that it was the draftsman-in that
case who was to blame, T ) T :
Sir Horaoe DAvEY:—They had to find ,out what the meaning of the words
~was.” And the.learned judge refers to-what Lord .Selbourne says in the-well known
_case of the Caledonian Railway Co. vs. The North British Ry. - .

A
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* . Lord Warson :~It is generally not the draftsriian who is to blame i these cases.

. SirHoract Davey:—¥n Salmonvs. Duntombe it was undoubtedly the'draftsman,
It was a governor's.ordinance in Natal, and it"had -been drawn. in -happy ignorance
" of what the -existing state of the law was and it was very "difficult to construe it. :
.. However your lordships construed it.. . ““In my opinion ‘the Roman catholics are's ;
" .class of persons - who :Ead, within-the meaning of the statute, rights and privileges "
-with ‘respect to denominational schools ™ &c., &c. .(Reading to. the words) “ And
.~ the schools of the protestants were maintained, by protestants, neither body con-
-tributing or being liable to contribute'to maintain the schools of-the other *—or -
their own -schools in fact. “The fact is not “without importance from & point of -

view which I shall presently notice, but I am not-prepared.to hold that the immunity
_‘enjoyod from liability to supportschools of another-deiromination, at a'time when-
" taxation for schoo! purposes was unkpown in the territory, was a privilege in regpect
- of denominational schools,” My lords, I.call your attentien to fthis,»%,eoause this
" ‘learned judge who is delivering a judgment against mé I8 in my favomr to this
exient, that he is.not prepared to hold thatthe immunity ehjoyed from liability to -
support schools of another denothination at a time whet taxation for school purposes "
_ was unknown to, the territory was a privilege-in respect of denominational schools,
" “The provincial statute of 1890, which is attacked as ulira vires, renders every. tax- .
. payer liable to assessment for the ﬁugport-of the public schools;” &c., &c., (Reading §
- .. tothewordson page 94line5.) “ Whi

ORI,

ich, as I construe goetion 22, they had as a class §
at the union.” So that, so far, this learned judge takes the same construction:as I *§
,do.’ “It'is thus in ‘effect asserted on the part of ‘the appellant that the right or "S'
* " .privilegé has not been destroyed. by the Public Schools.Act of 1890,” &e.,&c. (Read- §
. ing to the words at line 45.) ~“The contest is over the right or privilege, not of the §
individual but of the class of persons,” ~ ~ - - T
> Lord Seanp:—This is’ not put on the comscientious objection. It is puton |
" affecting the pocket. - e ) T
. Sir Horaok Davey:——Yes; my .lord. “We ave familiar with the expression ‘§
. rinjuriously affected’ as used in the compensation clauses of the railway acts, and in - §
' the English Lands Clauses Act.” ' Observe, my lords, that the argument comesto, any §
school rate for any purposes whatever. It would be labour lost to cite cases turn- §
ing upon the-applieation of the provisions for.compensating persons whose lands are |
injuriously affected by works-done undersanction.of law. They are very numerous, -
and the English cases will be found in Cripps on Compensation, cap. 9, avd several |
other treatises. . The e¢laim to compensation failed in. many of the cases in. which. |
. Jands were injuriously affected.for reasons arising on the statutes under which the
claim was made, a8, e.g., because the injury was caused by an act that would not
have” given -a right of action at’ common law, or because it was ‘caused by the °
'operation only and not by the construction of the work; but all the cases agree in
recognizing as something that injuriously affects a-man’s property. . whatevér. inter- |
. feres with his convenience in.the énjoyment of it,'or of any right in respect-of it, or .
: grevents him fiom’ enjoying "it to the best advantage, and whether the injary. @
. bappens to be permanent or only temporary., My lords, I think that that is not a |
very happy illustration, because under the Lands Clauses -Act nothing is injuriously
- affecting land within the meaning of the act, unless, apart from the act, 1t. would
" give a right of action. “The samé principle’ makes it imperative to hold that the
right of a class of persons with respect to denominational schools is.injuriously
“affected if the effect of a law passed on the.subject of education is to renderit more -
-~ difficult or less convenient fo exercige the right to-the best advantage,” ete., etc.
‘(Reading to the words, t;)mge 95, line 40.)° “There is therefore room for legislative
regulation .on. many subjects, as for example, compulsory -attendance of scholars,
‘the sanitary -conditien of school houses, the ‘imposition and collection of rates for
the support of denominational schools.” . With great respect, the. colléction of rates
for the support of denominational schools, would be equally :an infringement of ‘4
-right existing before the union. . = . I . .
Lord Spanp:~—~How do ‘you understand these words, “ compulsory attendance |}
of scholars?” - ‘ - R, Co )

P .
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s . Sir Horace DavEY.:—I siippose the learned judge would mean that they must = .
- i attend some schiool or other, LT e L
. Lord Moggis :~~That is the law in England at present; he means.
" Sir Horaor DavEY:—Yes. L L "
Lord Mogrrs:—That is dll he means,” =~ -
Sir Horaoe DAvEY :—That they must attend
| elementary education department. ~~ - - -
Lord MoRrgis:—Yes, : el , , o
.. _Sir HoraoE DAVEY :~“ And ‘sundry other matters which may. be dealt with.
- without interfering with the denominational characteristics of the school.” Te be ~ -
quite accurate, I think that is not a general law, but it depends on the school board, -
I think so. - I am not quite sure, but it does not matter—< And “‘which, I suppose, -
were dealt with-in the statutes of the province that were repealed in 1890, to-make . .,
B - way for the system pow complained of, - I am of opinion' that the appeal should .~ - .
- be allowed and the by-laws.of the city of Winnipeg, nos. 480 and 483, quashed, the = .
--appellant having his costs of the-appeal and ‘also of all proceedings in the courts: °
below,”. 7. . I S S
. Now, my lords, this judgment is to a.certain extentin my favour, because it . -
B recognizes that the only right or privilege was the tight-and privilege to-maintain "~ . .
by voluntary contribution denominational schools for members of their own déno- ., .
B minations. The learned judge agrees that that right is not taken away, but he says
@ it is injurionsly affected; and injuriously affected;.how? Because (it seéms to me
- very refined reasoming) the 'means of the taxpayers to contribute towards their . .
" voluntary schools ‘will be diminished by having .to pay the school rate;. but they - - U
- would bé-also equally diminished by any school rate at all; ‘so-that the argument, if - -
" it is'worth anything, goes to the imposition of any taxation for the purposes of edu-
citionatall. - . - R R - EETAN '
*  :Lord SHAND :—I'suspect this learned judge stands alone in that passage on page -
93, where. he says:*“Iam not prepared to hold. that the ifmunity enjoyed from -
liability to support schools of anothér denomination, at a time when' taxation. for
- school purposes was unknown in- the territory, was a privilege.” ~ I suspect . that-
- most of the other judges make that really the ground of their opinions: )
. .. Sir Horace DavEY:—~They do, my lord. That i§ one reason why I selected
"Mr. Justice Patterson, t6 show the difference:. - .o =~ - . U7 : SR
. Now, my lords, 1 propose to read .from Mr, Justice Taschereau’s. judgmenton .
’ g‘agp 108, and -if your lordships: will allow me I will read it in English instead of
~ Ftench, translating it-as I go on. . “The appellant in the present case-attacks the
constitutionality of the'school act passed by the legislature-of the province of "Mani-
toba in 1890,” &o., &e.: &R’eading lo-the words on page 108, linc 43.] “ Seetion 22 of |
" the organic act of- Manitoba, of 1870 is, in the Fremch version, which it
must_not.be forgotten is law as well as the English version.” Then he reads
it.in Fremck. The words in French” are “ou par la coutame,” It is textually
section 93 of.the Britith North America Act, with the simple addition of the words
_‘or by-practice,’ ” &ec., &e. gReading to the words,] * His grace the archbishop-of St. . .
-Boniface, in'an “affidavit which was produced, described it in the following words,” -
I do not think we need read the. ixr(gxbishop’s affidavit. I will go on at page 111, . .=
line 20; after the statement of- the affidavit which I will not read again.’ };E{e' says:, .. - -
- The clear result.of this.affidavit, which counstitutes the only evidence in.the pro- a
. ceedings is” &c., &e. [Reading to the words at line 30.] ¢ Catholic. minority of the
-* province,” -So that this learned judge goes on the negative privilege of: not contri-
'b’uting'to-otlzer schools-than their own—of uot being obliged to contribute. I ‘have
-.already commonted on that—that that goes much farther. The privilege, if it was. .
‘a privilege, was.of not contributing to the: maintenance of schools at sll. - “The law |
. " of 1890, says the respondent, obliges, it is true, catholics to contribate.to the free
schools,” &c., &e. .[Reading to the words at line 40.] “ What then does it-all come' '
to? To make it -said by the non-catholic majority to the catholic minority: Yon -
have the privilege.of having your schools; we leave you that, provided that you aid .. i,
us to maintain ours.”. I beg his lordship’s pardon. That-is not. the schools of the ...
- majority. That is just the fallacy. - It is not the schiools of the majority but the " - .

some ‘schol 'recogﬁ'i'zed by the —
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- .schools of the country. He puts it into the mouth of the non-catholic majority to say

to the catholic minority: You have .the privilege of having your schools; we

leave you that, provided you aid to maintain ours. = Of course that is not. so. - The-

* . schools‘are. not the schools of the majority, but they are the schools of. the country,
.. to which every child in the country has a right of access. . ' o T
- < “Lord Warson :—It is.not quite as applicable to the period before the union. It

" 'is not quite easy to understand all these expressions, that is to say, the use of  the .

" word “’-IPriVilege ” as g'grivilege of the fow over the many. It is nothing of that
e privilege of A over B, but it was a right existing in every

" sort, They say it. was-t A
- _man in'the district to send his children.to school.
Sir-Horace DAVEY :—Yes. , o DR -
“ . Lerd WarsoN :—The word “ privilege” cannot bé read ss mesning what the

few possess against the many. The question still remains as before. - What is a .

. privilege ?” . - S o
Lord. SHAND :—On the other hand, it may be-further suggested that it was in-

“tended to save anything that could be. called a privilege. Iy may be that there is

"nothing exactly to fit that word.

Lord Wazson :=There is no gquestion. between majority and minority or any-

* ‘thing of that kind,

Sir ‘Horace Davey :—It was the right of every bodyd‘of religionists to maintain .. ;

schools at their own cost. - . g Lo -

- Liord 'Warson :—The patural meaning. of the word “privilege '’ means some
-exceptional favour shown to an individual or.a class—an exceptional right belong-
‘~ing to an individual or a class, -but there is no privilege of that kind in educational
" union.

" "their own denomiunation for-the education of their own seholars., "~ ‘ o
©° TLord Warson :—Itwds an equal right and equal privilege of every-person. *
" . Sir Horace Davey :—Observe how this learned judge goes on in this imaginary
- conversation between the non-catholic majority and the catholic: minority. "I
" will read it again “ You have the privilege of having yoeur schools, we leave you.
that provided you aid us to maintain onrs.” Well I.have-commented on that, ¢ You
* cannot send your children to our schools, but we do not oblige you to”do so: all-
that we ask is that you pay for instructing ours.”. Well really, if it were not" used
by the learned judge, I should say that is a parody of the argument, No such argu-

ment was addréssed to this board and-the majority do not say.anything of the kind,

3 G AT

L e e e R AT

atters so far as regards.the denominational schools existing at and-before: the |

, Sir Horace Davey :—Privilege, strictly speaking, it was not, but it-was in this " °
:* senise, that it was the right of.every body -of religionists to maintain a school of -

. We say: We provide schiools. for the whole body which you can send your.childgen |

“to if you think fit to do so; if you have conscientious scruples about it ‘we cantot

help it, but :we must legislate for the greatest happiness of the greatest number, and

we provide" public_schools to which all have access; if any have conscientious’
seruples. about using them we cannot help it. - o - ' -
-~ Sir HoracE DAvVEY :—He says ‘“ Vous ne pouvez envoyer .vos enfants i.nos:

. to’our schools if you like; they are open to all: :. . . §
" Liord Mornis :—He does not mean that physically you cannot. . . . =
Sir HoracE DavEY :—If he does mot mean that, then the argument loses its.
foree. o e T S e
* . Lord Mogris:~1I do not think so. .

.. écoles,”— You cannot send your children to our schools.” I'say you can send them .

Lord Moreis':—Nobody suggosts that they conld mot.be physically-sent there,
. Sir Horace Davey :—Then it is a parody of the argument to say : ** You cannot’

Mﬂl{ children to our schools, but we do not compel you te do that, all that we.-
ask is that you pay to instruct our children.” ‘We do not ask you to imstruct our

“children but we ask.you to pay to instruct the whole of the children -of the pro-
-vince... < o e -

Sir HoraokE ‘DAvEY :—The argument loses 4alli~,it‘s force if you '_do-no‘t-‘mesvm '

ord Morris :—What objection. do you take to that statement of the ‘leamed‘ 5
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L‘r')rdf Morgis :—So fur from being a parody it.strikes me as being literally the
trath, . L . ' B .
' Sir HorAcE DaveEy :—I am afraid T cannot vepeat what T have said.

-, Lord Moreis : - I did not like to allow it to pass by without saying that. .
i Sir Horack Davey :—It is using language in two Senses. If it was used in.
. MBthe sense in whick it may be said to be tiue, then it is irrelevant, and it is only

W Ny

ings the evidence that that was the custom before the union, &c., &c. ‘(Reading.to-
tne.words on page’ -, line 32.) “ Aud that the whole was then regulated by practice .
ard by practice alonc.” S . e T ‘

" Lord WarsoN :—You.afe not maintaining that by “practice” there is meant
practice constitutinglaw ? ' N Co N

SirHorack Davey:—No.. -~ . = . . : Ll

Lord Warson :—Because I think there is a good deal. of light thrown on the - -
meaning of the word -“practice ” by its being used in distinct contradistinction to
Llaw, s S - o ‘ . L

-Sir Horace DAVEY :—1I submit, as one of thelearned judges says, it is rights

aud, privileges secured by positive law; that.is to say, by some ordinance orstatute,
or, although uot secured by law, yet de facto existing at the time, ‘

reievant if used in the seénse’in which it is not true. “I seek in vain in the proceed- . "

Lord Warson :—When'a man has a right or. privilege by law, you generally " - ‘

‘[l find that he can defend that right or privilege; but whether h¢ can.when he hasa - .

right or privilege which has not the force of law, I think is more than doubtful, * .
3 Lord SuAND :—I do not think any judge-of the whole of the judges who have
(W dealt with the case, puts it any higher than jyou said, that it means the state of

things existing at the time as 4 matter of fact. / e e ’

‘ Sir Horace DAveY:—The status guo. I S o ‘
i Lord Warson :—A right or privilege derj#éd from a custdm or practice that -.
has the force of law is.as capable of being defended, if it is invaded, as a right en-
tirely arising from law itself; but when itdepends on practice not having. the force .-
agof law, I think it follows .that it.is not necessarily a practice which is capable of -
{8 boing defended. oo S ' T :

| -Sir Horack Davey :—I have conceded that the case goes’ beyond anything

like prescription, and that it ‘includes the status guo ;' and the whole of my argu-- .

mentis addressed to what was the status quo. . C oL
- Lord Warsox :—It may be that the practice did not exist, although it is defen-
sible if invaded, o S v . C .

'Sir Horace Davey :—It was the preservation of the status quo, or rather, I
ougnt’to put it in the other way. What was’ conféried uwpon the ‘province, accord- _
ing to my argument, was the right to establish a system of public eddcation.in.the
public schiools in the province, and to tax the inhabitants of the province for the

‘maintenance’ of such schools consistently with preserving the status quo of the.” -

denominational  schools. ¢ The defendant ‘corporation’ and the attorney-general
while they recognize in the minority, the abstract rightto have these schools would:
prejudice the free exercise of it,” &e. [Reading to the words] “ And moreover, not
ouly the private property of each catholic taxpayer, but each school house, even of - ..
.catholic schools, and all property dedicated to the ends of the education of their
children by ecatholics are taxable for the maintenance of free schools.” Now he
goes as far as.confiscation. * The statute by section 179 goes 4s far-as_confiscating:
for the profit of the free schools in certain cases, the scholastic property of the
Roman .catholic minority.” ~This is the most extraordinary argument ever. used in
a court of justice. . Remember that by the legislation .of 1871, 2

ublie schools, some catholic.and soine protestant, but they were all public schools.

nsections 178'and- 179 of the Schools Act of 1890, it.provides that the public pro-

71, all schools were

perty-should remain the public property of the new achool board, and it says this: . ’

“Tn cases where, before.the coming into force of this.act, catholic.school districts

have been.-established; covering the same territary as any protestant school dis- . -

trict, and such protestant school district has-incurred. indebtedness, the department
of education shall cause an inquiry to be made as to the amount of the indebtedness
‘of such protestant school district and the amount of -its assets. - Such of the.assets
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a8 consist of property shall be valued on the basis of their #ctual valne at the time
. of the coming into force of this act. In case the amount of the indebtedness
~exceeds the amount of the assets, then all the property assessed,in the year 1889 to
_supportersof such cutholic school districts shall be exempt from any taxation .for
the purpose of paying the principal and interest of an amount of the indebtedness of
such school district equal-to  the difference between its indebtedness and assets.
Such ' exemption shall -continue only Bo long . as . such- property - is;
. .owned by the person .to whom.the same was-assessed as owner in -the year:
"1889.” That is to say, that if in a protestant. school district. there.is a .debt;

_ beyond the-amount of the assets of the school distriet, ‘the catholics are exempted -
- . from any taxes for payment'of that indebtedness, That is for .the benefit of the:
catholies. Then sectiotr 179 provides :—“In- cases where, before the coming into’
force of this act, catholic school districts have been established, as in the next pre-!
ceding section mentioned, such catholic school district shall, upon the. coming into,
- force of this act, cease to:exist;and all the assets of such-eatholic school districts,.
*. shall _belon%' to, and all the liabilities thereof be paid by the public school district.
In case the liabilities of any such catholic school district exceed its assets then the .
difference shall be deducted from the amonnt to be allowed as an ex%mption, aspra-:
vided in-the next preceding section, - In case the assets of any such patholic school *
" distriét exceed its ‘liabilities, the differenceshall be added. to the amount to be:
allowed as an exemption, as provided -in the next preceding section.” That is to say, -

"~ - when the act comes into force the public property, which up to that time has been,

appropriated to a catholic district, shall cease to be so agpropridted. That 'is, of
Gourse, the scheme of -theact, and that is what.this learned judge calls the-confisca- -
tiow of the school -property of the éatholic. minority.- It never . belonged to, the
-catholic minority: o t T .
. - Lord WaTson :—They seem to have beén the public schools of that denomina-
tional system. : : - . I T
Sir Horaok Daviy:= Certainly, but the property is public property,
. Lord Seanp :~—~Apparently the protestant schools.were treated exactly- on . the
same principle. - ST e IS ST
) . Sir Horace. DAVEY :—Exactly. “I am of opinion that this- legislation is pre;-
' judicial to the rights.and privileges which this minority enjoyed Before the union, .
and consequently is ultra vires. .1t is possible, says the respondent, that this legis:
lation may prejudicially afféct the rights.of the minority,” &c., &e. (Readingto the
" words daf the end of the judgment), “I am of ‘opinjon that the appeal should be:
_ allowed.” . A ) T
o Now, my loxds, in the ¢ourse of the argument I think I have said what I have .
. to'say in answer to this learned judge and it would be inexcusable to trouble you at
greater length. My submission may beé summed up.in one word, that the.scheme of
. the act is to'give the legislature of Manitoba full power to make such provisions as:
. it thinks fit for public education throughout the province, whether sectarian or non--
sectarian, supported by public money, and to make taxes for that purpose, provided ,
. ‘that it leaves untouched the right of each community to support its own schools and,
to maintain its own schools for the education of its own scholars; and if I repeated
. myself for another hour I could not carry my argument further than that proposition. -
Now, my. lords, a few words-as to theother appeal which is also before your
lordships. My lords, I have told you thatthisappeal ariresout of a proceeding by a
- gentleman named.Logan, and Mr. Logan supported his appeal by an affidavit of the
.- bishop of Bupert’s Land, and his own affidavit; and 1 will ask your lordships’ atten-
. tion to the "affilavit-of the bishop of Rupert’s-Liand, on page 4 of the record in this
. appeal. -This most reverend "person says that in 1865 he was. appointed by the
.crown bishop of Rapert’s Land. “The diocese of Rupert's Land in 1865 covered
the whole of. the Narth-west Territories of Canada, the district of Keewatin, the
. present province of Manitoba and thut portion of the westerly part of the province
of Ontario lying westerly of the height.of land and running between Rat Portage
and Port: Arthur. Subsequently thé diocese was sub-divided into eight bishoprics,”
one of which, still’known as Rupert’s I:and, consists. of the province of Manitoba and
that portion of “the.province of -Ontario referred to above;” and he says he is' the

s
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ishop of - that smaller. diocese and metropolitan of the whole province. "“ Upon
hy arrival in the diocese in -1865, I found there existed a great want of schools for -
he education of the youth " &e., &. (Reading to thé words at page 6 line 40.)- “Of .

hese over 6,000 were Roman catholie, atd nearly 5,000 were members of the ¢church
f England ;' the rest were chiefly presbyterians with a.few of other denominations.
believe that those numbers are. not acquiesced in..“ The Christians -residing: in
his province, -as above set forth, resided in what- was known-as the Red River
sttlement, and would practically be included in an area’ not exceeding 60 miles
om the city of Winnipég. In the year 1871, when the first. Pablic Schools Act of -

fanitoba was passed, 1 joined heartily with the provincial executive in endeavouring
b carry into efféct the school ldw then enacted, believing that under that act public

b the members of the church of England and to myself.”.

#hto effect the school law then enacted, believing that under that act "—— . .
(B . Sir HoracE DavEY.:—Yes, but only as between protestants and catholics, only
@Bvo classes of schools, e L )
" Lord SHAND :—I know- that. ... - e ) o
© .8ir Horace Davey :—Bat it imposed taxation on presbyterians for the support
¢ church of England schools, presbyterian or Jewish schools, - .
Lord HaNNEN :— Was there.any provision for Jewish schools?
Sir HoraceE DavEY.:—I do not know that there was any in fact. N
Lord HaNNEN :—They do not seem to regard that, “But many of the-members -
“ the protestant section of the board of education did not hold the same views.as -
yself,” &e., &e. :[iRe.ading down. to....:.]- “Then 1 claim that the church of England
.peculiarly entitled to such separate schools.” T -
Lord SEAND :—What doos that act.mean ; ‘does that.mean that there is to be an’
ndowment ? : LT L ‘ ) ST
- Sir Horaok Davey :—No, it means separate schools, that is to say, Roman
stholic or .church of England schools are each entitled to exemption from the
.pport of the public schools, Of course, if the Roman catholics and the church of
ngland and the presbyterians, and if there be any other set of protestant
“ristians in Manitoba—all claim .exemption, what becomes of the public school.
stem ?" ¢ As’faras I have had any-influence, I have always endeavoured to.in-
uence.public opinion 4nd the legislature,” &c. [Readsdown to......] “The children
" parents of the church of England-have been prejudicially affected.” What presses
3 is that if this gentleman is right- and the Roman catholie archbishop is right,
“twéen them they havesuch an enormous majority in :Manitoba. . S
Lord SBAND :—As to that paragraph you' have jast read, it rather comfirms
‘hat Thave read.- .. - I o ‘ N
f L;pd Mogris..—That was -in 1870. 1should have thonght the majority has
" Sir HoRAcE DAVEY :—Between them the members of the church of England
nd the Roman catholics haveé a majority, one would think. .. . .-~
TLord SEAND :=—What I was observing in"this paragraph is, it is not a claim for
-emption from the general taxation, but for a claim that he shall have re-establish-
:ent of denominational influence. e T ’
Sir Horaok Davey :—As I'said in the other case, the privilege, if .any, would
; immunity from thetaxation for the support of public schools. * Before the act of
390 was passed L expresped my viewson the schools guestion.” ‘I donotknow that
need read this: “ One of the schocls copducted by the church of England as herein-.
efore mentioned was situate in the parish of St. John’s,” &c. [Reads down to......]
In no way supported or aided by funds raised by general rates or taxation.” Then -
1, Logan says in- paragraph 13 of his afidavif, that he has three <children of school
»v, and that he claims the right to have * My children taaght religious exercises
school .according to. the ‘tenets of the church of England, and I ¢laim that sach -
ght.was secured ‘to-me and other members of the church of England at the time of
3 said union by the provisions of the Manitoba Act '—undoubtedly, at his own

~334—5% ,
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hools could be carried on giving such religious instruction a8 would be'satisfactory - -

Lord SuaND :—The act' there referred to would be clearly for dénominational * .’
hools, : “I joined heartily with.the provincial executive in endeavouring to carry ..
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. expense—‘‘I do not approve of the manner in which.religious exércises are.taught
in schools where they areso taught under the provisions of the Pablic Schools Act,
-and I ‘claim that the tax for the support of schools, imposed upon me by sail
- by-law and pursuant to said Public Schools Act, or by any. other act.of the legisla
ture; by which I am compelled to. contribute for the -support of schools not under
.- the control of the church of England, prejudicially affects my rights-as a member do
< the -church of England, and-if. compelled to pay such tax I and.other members:of
- the church of England are less able to support schools in which religious exercises
and teachings in:accordance with our form of worship ¢ould be conducted,” Then;
a gentleman of the name of Hayward makes an affidavit to the same effect, -~
- there are.on page 13 regulations of the advisory board regarding religious exercises
_ in publi¢ schools. . I think T drew your lordships’ attention to that in the course
" the argument. - T ‘ B
* Lord SHAND :~—It says there:.“The following- selections from the authorized
Eiglish version of the Bible or the Douay version of the Bible:”: That is for t*:

direction of the teacher; I supposo. = . . . --. ‘ : .
Sir Horacke Davey:—~Yes. Thén Professor Bryce makes an affidavit.
Lord Warson :—It is all about what has happened since 1870. - .
.. Sir HorAgr DaveEy:—Yes. T do not propose to read it. This case cam:
" before the chief justice, and it was decided ' before the.chief justice, Mr. Justics
‘Dubue, and Mr. Justice Bain, and it was decided upon the authority of the previc
case: The onlg‘point, which apparently was argued, was whether the members ~
England were the class of persons’ within sub-section 1 of section’ 22
that is to say, whether you interpret the class of persons by reference to sub:gection
"2 and was the only class contemplated—catholics.on the ope side and: protestants on§
the other; -in other words, making only two categories or ¢lasses of persons, What
they held there was this: The argument on page 23 is, that the Roman catholicy
hadl, at the time of the union, denominational schools-in this province.. That is ing
Barrett’s case. : L - e ‘
Lord Warson :—They decided in that case, the cases were on the same question 3
and one was'7es judicata in-the other. ' o N
. .~ Sir Horace DAvVEY;—The words are “any -class of persons,” and if Romanji
- catholics are a class of persons I cannot.see any valid argument that I could addressjila
to ‘your. lordships for the purpose of showing that the members of the chureh off
England are not. LT e L L
Lord Smanp :—I see Chief Justice Dubuo concurred in thiscase. - .°
. Sir Horace DavEY:—Becaunse the decision was the way he woanld have liked tofi
-decide the others, - B C T
" Tord SHAND :—1 see it is the supreme court-who decided. . DR
- "Sip-Horaee Davey:~—That is why. ) ' ’ !

Lord Mogris :—They were obliged

‘to follow the décision of- the superior courty
Sir HoraCE DAVEY :—It was according to his own view. Theé chief justicef
and Mr. Justice Bain-were constrained by the authorities of the superior court to§

- decide contrary to their own opinion. _ B e
.. Lord SgaND :—Does that eome from the queen’s bench ? g o
8ir HoraoE Davey:—Yes, your lordship knows we require special leave to
" - appeal from the smpreme court.in -Canada, and it was-a case in,wli:i leave was
.. ‘properly granted. Bnt in truth we could have appealed -Logan’s. cage alone, and
. then impliedly appealed Barrett's case, but.it was thought better that Barrett's case
..should come before your lordships. Now, my lords, just conceive;- I tannot, I cony
_ fess, draw any valid distinction between Logan’s ¢ase and Barrett’s case, because |
- think it is inadmissible to say that because sub-section 2 speaks of anly two..cate
* gories, therefore you must.interpret the words: “any class of pergons” in-sub
section 1, and confine that to the same category, . It does not appear to mie that that
is reasonable from the language of the section, and I for one should ',n(g;brbe prepared

to su{p‘oﬂ: that-at your lordships’ bar. ) R i B
.- Lord Mogzrs:—What was the practice at.the passing of that act in 1870? -
~' Sir Horack DAvEY :—The bishop of Rupert’s Land says that the practice was
. thut there were denominationsl church of England schools: - That is what he says
" .and that seems'fo have been accepted. S
L : L -

g
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Lord Suanp :—That is expressly sworn to; that they were all English church .
chools, and that they were so conducted. - - . . -~ = . .
Sir Horacg DAVEY :=-So I understood the bishop’s affidavit. .
Lord SEAND :—It is very distinct in that afidavit, N :
8ir HorACE DavEY :~1I understand the bishop's affidavit to be-to the effezt that
here were denominational church 6f England schools maintained by members of
fhe church of England, and under the general supervision of the clergy and himself
8 bishop, and in which children were taught the English church catechism, and
ought up according to the tenets of thé church of Englund. . If that .isso, my -
ords, I am unable to see why the members. of the church of England are not a class
bf persons whose rights and privileges, as they existed 'by-practice at the time of
he union were preserved justas much as the Roman catholics; and it seems to me
nadmissible to say that there are only.two categories.in.sub-section.1, because sub- .
pection 2, which my learned friend contends has a larger sweép, refers only to two .
ategories, Well, if that be so, just consider where the, legislature of Manitoba, if -
hose judgments are correct, is landed, They may not raise any general school rate
or the-maintenarice ‘of schools to which all have by law the right of going, because
t-is said that is contrary to the rights of the denomination. Itis taxing members
pf the church of England for the maintenance of schools which are not denomi-.
national sehools of the church of England, and it'is taxing Roman catholics for the
maintenance of schools to which thoy object to send -their children, although-they
o tax the members-of the' protestant community, as -was done under the act. of
1871, for the maintenance of protestant schools, becxuse the bishop has the right to
pay; as he does in his affidavit, that although he hopes for a better time, he is dis-
appointed ; and- the members of the church.of England have a right to. say “ We * .
have a right to have schools under the control of the church of England, and there- -.

have by law the right to rend them there. And it appears it is equally objectionable ~
A ppears 1t 18 equaily ob]

“»re we object to pay taxes for the maintenance of schools under the cortrol of =~ ~

.resbyterian, or for teaching presbyterian tenets, and not the tenets of the church -

»f England.” And'1 do not see, as I have already said, how, if you carry the rights -

1 privileges existing before. the union to that extent, yon can tax, that is; compéel-
ny class of porsons to pay for education at all; because their right and privilege was
‘o maintain their own schools with their own funds, and there was no power of

‘mposing a compulsory tax, or constraining the members of any religious body—I .

.z it in_its proper sense—constraining them to contribute ratably towards the
maintenance of their own schools, any more than there was to other schools. - The
right -‘and -privilage, if it-did exist at all, wasa right and privilege to be exempt
rom' all taxation for school purposes. Now you have only before you members of
thée church of England and membevs of the-Roman catholi¢ church, T

- Lord Morris :—1Is not there this difference between’them :.Does not the arch-

bishop in the ease of the Roman. catholic church swear that by reason of the tenets -
~f the church of England they cannot go to these schools? - S
Sir HorACE'DAVEY :~—Yes. e ) T o o

) Lord Morgis:—Very. well, and the-church of England does the same sort of -
t ing. - ] C ) ‘, . - . . S
Sir Horack DAVEY :—What difference can that make ? - : ..

_ Liord'Morgis:—I should think a good deal, becanse one is a matter of individual
'pinion, ' - . : R ) h T

- Sir Honacr DAVEY:—So is the other, - If they are members of the Romsn

-tholic church they must.agree with the tenets of the church of Rome. - The arch-
sishop of the church of England does not say it is a fenet of the church of England

‘hat 8’ member of the church of England should not attend a.Roman cathotic church, ™ o

_t only means that is-an opinioh entertained by the Roman catholic church.

Lord Mongis :—I beg your pardon., I dé not find it. oo

Sir Horack DavEY :—When you say it isa tenet of the Roman catholie church, -
all you mean is that that is the opinion entertained, and conscientiouslyentertained, .
and the conviction entertained by members of that church, - That is what you mean.

1t is only matter of opinion. -~ -

»
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Lord MoxRis —All the members of- the chuwh of England enterbam the same
" opinion as the archbishop does.
Sir Horace DavEey:—1I do.not thmk he says so. I ventme humbly to remarlr
_that it'does not seem to,me to make any differenee.. -
Lord ‘Warson :—It has been in my mind t6 ask yoii for some time whether i
- any view the case is not narrowed a-liitle by another element being introdiiced. I
am nierely assuming:so. - In the case’ of Logan, he says that at the time of the
union there were denommatlonal schools He does not say he has any chxld attend
"ing school now. -
" Sir Horacr DavVEY :—Yes, in paragraph 13
~ Liord Warson:—Oh, he does?
Sir Horacr Davey. +—“T have at the. :present time three chlldren of schoal age,
xgamely one of the age of 14 years, one of the age of 11 yeare, and one of the a,gc= a
ears.
7 Lord Warson -—That is what T meant What does 1t sLate in the ot;her case’
'T do-not think Mr. Barrett says anything about it ?- ¢
Sir HoRace Davey:—No, he ‘objects to being’ taxed. He snys it is- hls nuhr
. not {0 be taxed. :

Lord Warson:—~What is the meaning of the “class of: persous ? "What is the
meaning of the statute? -

Sir "HoracE DAVEY:—The class of persons is a body of individuals havmg one
and the same characteristic. -

‘Lord WaTsoN:—A person who is mmntammg children of a demomma.uond
school desires'to send his children to an independent- school, his own denomination,
He does not get any support' forit, and; therefore, he has goc to pay double. Br

_ 1s the member of a denommatxonal geet, who neither sends his child to school and
. who has no children in the denommatlonal school, to support them 7
" Mr. McCarrry :—Hé has children.
. N S)n' Horace DAVEY ——Mr Barrett as a ma’oter of. fact has clnldxen at the
- schoo
' i .d Lord Momns -—You may be sme they took good pains to seloct a person who
a

Sir HORACE I)AVEY :—No doubt tl’:e Dominion took care to select a gom
plaintiff.. T suppose my learned friend says that the class'are the Roman catholics,
members of the church of England, members of the presbytenan church and _any
other church, if there are any other bodies. :

' Lorg WaTsoN :—Take a colony of single people—-bachelors. What is tbelr
“position : .
.p Sir Horace DaveY :—That is what I venture to put before yonr lordshxpe—-
that when you look at it, and analyse it, and see what the right and privilege, ifany

by law and practice 1e'\1ly was, it was the privilege of imimunity from any taxation
at all for school puxposes—-that is their béing compelled to .pay anythmg for school
purposes N
Lord Morgis ——The act.is not of general apphcauon It only apphes to thet
tlme " ‘
Sir Horace DAVE.Y -—The class of persons. is any aggregation of individuals,
The rights of the ciass are oply the rights of individuals who compose the class. It
. is pot a corporation. ‘The ciass 18 only an aggregation of individuals, and you | mugt
" look at the rights of the individuals in order to ascértain the rights of the.class, and
the rights, if” any; ‘of immunity from taxation for .school -purposes. "I venture to
think that Logan’s appeal is unanswerable on the principle of Barrett’s case; ~Your
lordshqu may have before you a presbyterian who objects—who has a consejentious
. Objection tp support church of England schools .which are tainted with the sin of
“prelacy ; and you may have before you 8 wesleyan—I do not think there are any,

but there .may be.. It may-be sbockmg to apresbyterian to maintain sgchoolg m
which children are tauﬁ‘ht the pernicious doctrine connéeted with prelacy .and

-atarial doccxmes, and 1 see no end to it.” If so, what becomes of the power W xch
undoubtedly exists in thé legislature of taxmg for school pnrpoaes?

——— "



Loxd Moams --I aup(Fose 1f' the majority had been the other way, and if the
schools had all-been turned into Roman catholic'schools, I suppose the presbyterian
clement would have had the same cause of complamb I should say- 80, eertamly
S The pres Hy’terians are then in the minority,
: gu- oE Davevr:—And therefore the state wnsely—-I lel fot say inm

a government by maintaing. schools. without fear, fzwour or affection to any
individual sect and to aid all-your children if you like, Bt if you do not choese to
own education in your own wa

I venture to say will do justice between all parties.
. Mr. MeCarray:—If I venture to add anything. to my learned leader’s yery

| vince that in point of fact T represent with Sir Horace Davey in this case, for it isa
| contest between the province on’ the one partand, as Sir Horace Davey states, also

record) oh 'the other part; and a contestin which it is not too much-to say-that tho

Lord Warson :—I was followmg the guestion I put to Sir Horace Davey. ~The
‘Manitoba Act appears to confine the right or privilege which is pleaded here to the

tional schools.” Now, do you conceive it must have been very much accepted as a
matter of course in the. opinions of some of the judges in the court below. that the

sense of that clause ? -
i 15717
Logan are Tespectively connected.

‘of 1890 are denominational schools.

privilege must be a right or privilege with respectto a denommatlonal school within

the meaning of section 22 of the act. What they have to show is that Ehey have'

a privilege with Tespect to denominational schools wbxch is affected. .
Lord SHAND :—Prior to-1870.- '

Lord: Warson :—That is a. denominational school within the meamng of this
act. Do ‘you think the schools with which- they.are connectéd are schools.
‘denominational in this sense only, that whilst they are established, partly supported -
by the state and partly by the province, and partly supported by thé grant from the

" government, they are in a certain sense denominational as regards. the Dominion ?
If they are not a3 regards religious denomination, then they are not denominational.

A Mr. McCarraY:—All we can say to that is that certainly-if the advisory board
have attempted to "introduce any denominational. teachmn' it is in direet violation
of the object of the statute.

opinion, but in my ‘Bubmission—wisely holds an even hand, and says: “Wo will
' maintain schools ; we will outroot the curse of 1gnorance -we' will do our duty as’
 come, then we will leave you as free as you were before the union, to. provide your- '

That is the. theory which submlb is the effect of these acts, and is one whwh N

 fall argument -on this queetxon it is on account of its great importance to the pro-:

schools with which they are connected are realI y denommatlonal schools wu;hxn the,
Mr, McCarraY :—Your lordsh1p means the earljer schools—-the schools before
.Lord WArsoN :—No, T mean the two schools with thch Mr. Barrett, and Mr,
Mr. McCarTRY :—We entirely repndxate ‘that the achools ‘established by the act .
Ford Warson :—I do not know that- that will be dlsputed that the rwht or’
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betwgen the Dominion autherities (although they do not appear of course on the

peace and welfare and good ‘goverument of the province is very largely concerned. . --

class of per sons’ “who are c¢laiming that right or privilege “with respect to denomina- -

Lord SgAND :—1I should’ expect that the act of 1890 does not mtroduce a.nythmg R

denominational.
Mr. McCarTaY —«Non—denomxnatlonal and- non-sectanan

‘Lord SgaND :—And seversl  judgos have said that these: schools are not -

- denominational,

Mr. McCarTaY: —I do not _think any Jndge holds that these schools are :

- denominational.

Lord Warson:—The schools of 1871 were in a differeut posmon They were

superseded.. Then I do not find a word here that any. person has set ap adenomma-
‘aonal school and is complaining of -injury to that echool.

~Mr. McCarray:~ ﬁmy ord; there‘zs"nothi‘“g of- the ‘E'fcf and. that is Jusu S

what I pomt out,



- .very long and bitter contest between the Roman. catholic section of the
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. Lord Warson:~That to my mind is rather.a serious question in thig case, and |
- "~ome of the questions we must consider, but of course they may suy that that is a -
~ present system which prevents their setting up denominational schools. i
© " Mr. McCartaY:—That appears to me to.be perhaps one error;if I'may venture ;
’ ;o say 80, that runs through the judgments—a common error that we are opposing °
- Lord WaTsoNn:~Aecording to my.view, the case would be rested very plainly .
upon the act, if a small community set-up a school of their own auud paid for it—
the only denominational school, such as might have existed before 1870, and then :
if they could show that this-act_ip_any way interfored with that—if they said _
“Our intercst in that school has been injuricusly-affected” . .~ -+
B Lord Suanp :—I think it practically ¢comes to this, that the intermediate. legis-
. lature has nothing to do with this' question, ~ . - = - . . oo
Mr. McCarTHY :—Except 38 illustrating different views. . .- L
Lord Saaxp :—That is an illustration. Tt really comes to this: Suppose there |
‘had been no denominational school between 1870 and now, people might still come '
forward and say we now insist on our privilege because we had schools before 1870,
and we desiro to re-establish them, amf) your legistation enforces that. o
.+ Mr. McCarTay:—I do not think that would interfere with that—150,000 would °
be tied down by what the people in the. first instance said, whea there were only :
- 15,000 to 20,000 as the bishop states. N o . . R
Lord Morgis :~—They are bound by the same fotters by which the 100,000
people got the advantage of becoming a part of the general community. Therefore
there is no question of 150,000 0r:15,000. " - - o ‘ '
. - Mr. McCarray.:—All I meant was that they would not be tied down by what
. ,hapgﬁixe'd in the meantime. _. - - . . o S
S orid Mogg1s :~I[t wounld show the action that was taken, I think it most
" material. R S <o . RS
" Mr, McCarTaY :—I Was just going to mention the difference which your lord-
ships will find in thg British North America Act itself, which it ‘is very important,
as 1t seems to me, to. get clearly befoie the board in the discussion.' There was in the
province of Upper Canada and that part 6f Canada which is Upper Canada, a system -
of schools known as separate sehools,—a system which had heen established ,,:;fter_ a
population, |
and a-portion, not all, of the protestants, because others belong.to- ep church
of England as the bishop’s affidavit shows. . Their view always was, as in the other -
provinces of Canada, just as he holds still, that the chureh of England .ought to have
.. separate schools ip' which its own denominational doctrines would be taught. Then .
in the province of Quebec, where the Roman cathelics werein a large majority, there

C e = w

" “were what were known as dissentient schools,  The différence between the two was

this, Ontario, as it is tow, after 1863, any number. of catholics living in a particalar
distriet, in a particular school section,-the whole country being divided into schgol
- seClions, that is, the tawnships being subdivided into school -settions,~any particu-
lar number of Roman catholics, I think the minimum was 5, conld make application
_ tor-the establishment ot'a separate school which would be a Roman catholic school
.and from the establishment of that separate school all those who annually -chose to
serve a notice on the official officer, the municipal officer, became exempt from the
support of public schools and became liable to the support’ of the separate school.
Therefore there:were'two school corporations existing wherever those who-were
entitled 1o estublish separate schools asserted that right.  In Lower Canada, on the
other hand, the great majority of the schools were Roman catholic and ‘the protest-
" ant minority might objeet.. " - c - : . ot
Lord Warsox :~—Were they divided into sehool districts ? .
Mr. McCarTHY :—Ye¢s, divided into school districts in the sameé way.
- Lord Warson :—In fact the whole province was divided. o ;
. Mr, McCanTrY :—Yes, but the school law was different. - The school law which
applied-to Upper Canada, did not apply to Lower -Canada except iu this, that those |
. who dissented,.as'Mr. Justice Killam shows, claimed the right to withdraw-the con-
tribution to the-sehool which was, in point of fact, a defiominationsl-school, a school

.0
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which was a Roman catholic_school, whereas in Upper Canada the schools were- °
- schools in which nothing more was taught than in the Public Schools Act which is -
now in force in the province of Manitaba, = - ERE I
 Lord Seanp:—Am.Iright inconsidering Justice Killam as giving a full account
_of what you are-saying & - S o T
.+ 'Mr. MoCarTEY :—Yes, an accurate account, - The right of legislating in respeet
of sehools which was contemplated in the scheme of the British North America Act
. was conferred on the provinces, but we do. not find it in section 91 because owing to
this contest about'the right of separate scbools it-had to be limited and was limited -
by the language wisich your lordships will find in section 93 of .the British North
America Act. - Now the first section to that preserves'the right to denominational -
“schools.- I want to draw the distinction between denominational schools and the
separate schools, It preserved the right to the denominational school. The second .-
" gection adopts the law of Upper Canada as to separate schools and- applies it to the
rovince of Quebec which was then. formed: to form a province of £ower Ganada.
That is, the right of the Roman catholic minority in the provineo of Upper Canada
t 'beiug“gbreater and more formally established than the riglit of the protestant minority
" in.Quebec. . - oL e oL T e
. Lord Warson i—Does tha{.give the protestaats in Canada the right when their’ - -
number was a certain amount to'demaund a separate school which they supported? - -

‘M¥. McCaRrTaY :—Yep, putting the two. provinces of Lower and Upper Canada .

upon the same basis. " Section 2 deals with Upper and Lower Canada, Quebee’ and

"Outario, Section -1, however, dealt with the whole four provinces: New Brunswick,

" Nova Scotia, ag well as Canada; and-if rights were in existence in the province of
New Brunswick and Nova Scotia, they were preserved by sub-section 1. -Then. sub-
section 3 clearly points out the distinction between the systém of separate and dis-
sentient schools and the right or privilege of having denominational schools. “Where -

“in'any. province a- system of separate or dissentient schools exists- by law at the .

-union or is thereafter established by the legislature of the province the appeal shall -
" lie,” and so on, so. that here at the time of cotfederation we find the four provinces_
dealt with.upon that basis. Uppér and, Tsower Canada were specially provided for.

The othier provinces had the general énaictment of sub-section 1 and sub-section 3 - IER
~ followed by sub-séction.4. As a fact, however, neither in Nova Scotia nor in New . .

" Brunswick had they any denominational schools; and therefore, so far as these pro-
vinces were-concerned the limitation upon power as to education did not apply. . * "
Lord SHAND :—Do you mean that.those words-“any Tight or privilege with re-.
spect to denominational schools. ” did not cover any right or privilege in New Brune- -
wick or Nova Seotia? =~ - : ' o ~ o -
Mr. McCarTHY :—Becanse they did not exist: S o
_ Lord SHAND :—So0 that thebe words ** affecting any right or privilege ” had no
meaning with respect to the two provinces although used. with regard to. them in -
.the statute? . . . : R , :
" Lord HANNEN :—And that before Manitoba was introduced under the act?:.
‘« - "Mr, MoCarrrY : —By this section, 146, the Dominion was to take in the province,

- of Newfouudland, Prineé Bdward Island aud British Columbia, and also. it was

- assumed Rapert’s Land, and the North-west Territories would be acquired and wonld
be ulg,imatef; divided into provinces, just as.the. north-western states have been
divided into states. And provision was made for taking in these various provinces, -
and accordingly they were taken, British Columbia first, if my memory serves me
right, in ‘1871, and Prince Edward Island. -There the general words applied no
limitation at all, ~ This clause 42 or-93 was made applicable to British Cloumbia, and
in 1873 Prince Edward Island was taken in. . This clause was slso made applicable -

* to British Columbia or Prince Edward Island but in neither of these provinces,were -

* there any denominational rights, nor has it béen so pretended in respect of schools

to ‘'be protected or'reserved, but the scheme was to apply to the provinces, as they . - .-

came in, the goneral terms of the British North America Act, where there were not
special circamstances which rendered some other language or some-other legislation

-necessary. " Now applying that to the proviuee .of Manitoba your loriships have. .

_observed -that there is the difference by the words by practice” dpon which all -




. - this controversy turns, There i§ another thing to be noted in'it, and that is that |
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E?rliament, it"is quite clear, did not propose or intend to say that the province of
lavitoba -should have separate schools. If they had proposed that, nothing was |

" eagier than to say. it. ' It was perfectly well known. The controversy wasonly 7 years

.old—the settlement of it rather—it was in 1863.  Then in 1871 this-act was passed. ?

* . They have the British North America Act before them, They copy the words from’

the British North  America Act into this' particular section—almost the very words

. of it, but- they carefully omit the imposition which we find provided for by sub-sec.

tion 2 in the constitution which is conferred upon the province of Manitoba. I will }
point out by and bye.that unless, as it seems to me with deference, this board came :
1o the conclusion that separate schools, bave-been established “which is, in point of .
fact, the view taken by two at least' of the judges of the supreme. court— ¥

R inless a system- of separate schools: has been established, that this appeal should :

succeed. Then 'another . thing is ‘to .be -noted ‘showing that at this' time -
when the controversy—iwhen the embers of it-still existed, at all events—they did :

. not give the province of Manitoba or to the possible-minority of that province, what.
. -ever it-might be, the right which ‘is conferred by sub-section 3, ‘“Where in any pro- |
" Vinee a ‘system of -separate or dissentient schools exists by law at the unionoris |

thereafter established by the legislature of the provinee.” Clearly, in Nova Scotia, !

"+ New Brunswick and these othér provinces, if at any time the legislature established .

a system of separate schools it thereby becomes u_vested right which cannot be taken &
away, but, for some reason or another, the parliament of Canada did not confer that
right upon the.possible minerity whatever the minority was ultimately. to be, s

Lord Warson :—I think there i§ some considerable question. I do not think .

" ‘that is a clear point at all, that section 3 does not apply.

" Dbasis ?

. scheme of legislation in conneotion with the constitutional system. You will look

“Mr, McCaRTEY :—] was treating it for the' moment as clear, because all the -

; judges below have taken that view. The assumption, of course, in support of it not ;

applying is that the rest of 92 has been applied in its own language, not of course, |
my lords, in express terms: e S e :
- SHAND :=It is very difficult to run the two sections into each otherin
regard to Manitoba. - o a o L L
Liorn . Warson :—Ff they were to do what they have not done, there might be a
question for establishing separate schools. - e N
Mr. MoCartrY :—With great deferénce, it has always been thought that section :
that the appeal is more on section 2 than.it is on section 3. - . S
 Lord Smanp :—TI- understand in the ¢ase where separate schools were introduced

"2 was t0 be in substitution for sub-section 8; and it is contended on the other side -

" the person subscribing to those schools got rid of the Public Sehool Act.

Mr. McCarTaY :—Just so,and then became liable to a.separate school rate.
He could not; however, free himself from contribution to the educational fund, but

~ he subscribed to one fund instead of another. :

.~ because your lordships will see section 3 of the first act, the British North Ameriea -
- Act, is re-enacted, or'is partislly re-enacted iu section 2. So I think it s strong

. 2, which agplied differently, in place of section 3.

y ",

- %

. Liord Warson :—Section 3 is really included in section 3 of thie Manitoba. Act. 7
Mr. McCARTHY :—Sections 3 and 4 are the identical sections. Your lordships _

~will find that on page 4 of the Record in parallel columns, -

Lord Warson:—Assuming that they had done what they had power to do—the

“constitution of Manitoba.I mean-—if they were. eatablishing separate and dissentient’

schools—a system of separate or dissentient’ schools, then their acts with regard to
these schools might come under section 3: R . s
" Mr. McCartaY :—That is what I was venturing to contend could uot be done,

evidence that parliament intended to substitute so much of section 2, or to put section

Lord Suanp:—Am I right in thinking that what you are saying now is directed
for the purpese of showing that Manitoba was treated in a separate way on its own -

© Mr. McCarray :—My éoxiterit,iozi is that you have é'ot' to look at the whole

to see- what was the intention with regard to education of the first four provinces.
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: Wa ﬁnd tha.t carried out with regard to'thé other two pt‘ovmces We ﬁnd it carried

. out with varistions, which must have full effect given ‘to them in the province of - -~ '

- Manitoba, - We. find that theése ‘words have no application. . That will'be my first
atgument, -*That it is, not necessary to show. there was any pr WLlege Theze was ’
not any..

Lord SHAND :—You read_the olause in this way: “Nothing in _any such law:
shall prejudicially affect,” and so on, but “if in any such case,”: -and I'see'a number -
" of the judges so putit. - . :
[AdJourned for a shon; time. ] '
. Mr, MGCARTKY —If I mlglrt be pel titted perhaps -to use the early legxsla,txon
"*.of Manitoba as illustrating the difference. between the separate- schools and the
denominationat schools properly so called, I think the first act of Manitoba, that of
. 1871, at page 39, might fairly enough' be said to be a statute constituting denbmina-

‘tional schools, but not. separate schools. “There the school board is -divided into two
~ sections, protestant and catholic: [Each section has control over the books, and ‘so
- ‘on, 1o be used except in connection with religion and morals, but as'to 1'0]10‘1011 and
. morals they are left to the clergymen of the different denommatwns

Lord Warson :~They seem rather to be state schools, but each school to be a
'denommatxonal #chool, leaving that to the.determination of the local authoriiies.
_ Mr.-McCarTEY -—No, pardon me, the.act specmlly defines the séctions which
.. are to be catholic and protestant. - Then there is not to be'a separate school without .| -
the consent of the section. . It is-a denominational school under the act, It says -
it may ¢ gelect books .maps and globés to be used in the common schools duo -
_regard being had in such selections to the choice of English books.”

Lord Warson :—It is a state scifool.in this sense, that the leg:slamre p10v1des Y

"that it shall be erected and means provided for it.
" - Sir RicHARD COUCH :—The schools are to'be. supported by ‘an assessmeut on the
property ? -

Mr. M¢CarTay :—That is only if they pleased That was not compulsory m4 '

the origimal act of 1871, :
Sir thmnn COUCI-I —-They may. decxde whethen they shall do it by assessmenb '

“ormot. - - ) - o

Mr McCarray :—Yes, :
. Lord Warsox :—It receives state aid ? - ’ g
.- Mr. McCarTEY :—Yes, and that was the main support Whet.bex thoy should -
have ‘any additional support or not depended on the trustees of the different sectwns
Lord Warson:—It was really a denominational state school ?

‘ Mr. MoCarTHY :-~Yes, * But the authority hereby given is not to extendto the
. selection of books having reference to religion or morals, the selection of such,books

being regulated by a subsequent clause of this act.” The subséquent clause of the.
act.which regulates that says this—section. 12 :—* It shall not prescribe such of the
books to-be used in the schools of the section as have reference to religion or morals™ .
‘—it-is evidently & misprint of “shall.” Then. we come to theact of 1884. There’

. we get for the first time Manitoba separ&te schools. It is at page 72. -There there - - -
is provision made for separate schools. - There was the earlier system of 1881, which -

is state denominational. Then there is the act of 1884 which for the first time intro- -
duces the prmclple of a system of separate schools, and then we have the act of 1890
and 1891 which is'now in question. .
- Lord 'Warson:—By a system of separate schools yon ‘mean permmmg persons’
of a particular religious denommatlon within a, school distriet to set up a school ?
r. MoCarrHY :—Yes. -

) Lord Warson:—Does it go as far a8 the other ? Were they reheved of any. ex-

pense of the burden of supporting?- :
. Mr. McCarTHY :—Yes, adopting the Ontario gystem, -

Lord Saaxp:—I d6 not thivk Sir Horace referred to the act of 1884

Liord Momus :—What do you ‘say nhe act of 1884 did.? Dxd it advance'on the .=~ §

. actof 18817 -
Lord W.u-son ~Tt mtroduced into Mamtoba the separate schools ofa parxsh

-
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‘Mr. McCarTHY :—-Perhaps T should say the act of 1881, not of 1884, Tt'is ;clie

: ”jact of 1881, page 42, The act of 1884 is an'amendnient of the act of 1881,

Lord Morgis :—That provides for a board of two sections, protestant and Roman

catholip. ; :

- Mr, MoCARTRY :—That ‘was so from the first. Thé'diﬂ‘erenqe made by the act

- of 1881 was that.it permitted separate schoolsin the district.

Lord Suanp :—~Which-is the clanse which you say introduced- what you call
separate schools? B e ‘ K
. Mr. MoCarray :—Your lordships will seethe different clauses on that point are
12, at page 44, . o . s . — o
- 'Lord Morris :—~What,do you deduce from this? In.none of these acts,-up to

" .the act of 1890, do they interfere in any way with the denominational system;

"~ Mr, MoCarray :—That, of course, .depends on. the construction put upon those

- ‘words. .According to-our view, all these acts are ultra vires.’

Lord Moreis :—Did any of them conflict injuriously with w“hét is c:illed the dé—

. -nominational system as ¢ontrasted with the non-sectarian system? . . S
. . Mr, MoCartay :—If Sir Horace Davey's.argument is right that the exemption

* 'was agsinst all taxation, then:of course they did. -

Lord” Mormis:—As contrasting denomin-atidnal- ‘sehools with non-sectarian

* schools, did -they in any way cut in upon the donominational schools to their disad- -

" 80,- It may not be so,. The effect i1s compromise.

.+ the year 1870, it-is not cut-in upon
. followsfrom that except the fact.

" vapntage? :

- Mr. MoCagrray:—No, I thjnk not.- 1-was only pointing out the differenco. It
was merely to show the distinctiqn “between- the denominational séhp'ols and the

o

. . separaté schools. .- .

 Lord Morris :—The denominational schools could not eomplain that they were
in any way injuriously affected. . L . : '
*  Lord SHAND :—It seems to me that these acts were really compromises. Parties -
on both sides arranged them, both protestants and catholics. They look as if it were

.The ATTORNEY-GENERAL :—It must not be taken-that we assent to that, . ... .
- Lord Morris:—As I understand, the denominational system existed de facto in’
.or interfered. with until the year 1890. Nothing

"' Mr. McCartay :—The first point I desire to inake; as 1 have dlready statéd, is -
this: Bearing in mind the distinction between denominational scheols, a system of

~ separate sehools, and the omission in the Manitoba Act to provide for a system of

- sepatate schools, I think the conclusion can fairly be drawn that the parliament of

Caniada did not intead. to impose separate schools upon the new .province, but left

*'it for the new province to determine for. itself as to its system of schools, preserving

“whatever vested rights there'may have been at the time of the union, just-as vested .

)

: . Tights were preserved in all the other provinces, if any existed.

Lord Morrigs:—What were the vested rights in practice that were reserved? '

. M1, McCarTHY :—] am coming to that as my next statement of fact, - Now, it -
is.a very reasonable question to ask, as the judges below did ask, what was intended
by thé word “ practice,” ~ Why was.the change made with regard to the province
of Manitoba by the-introduction of the word “ practice ”?.-We answer in the first- "
place, whatever was intended by the introduction of these words, it-was not intended

"~ to impose separate schools. . We answer, in the gecond place, that it i8 not necessary” .
" to find any existing condition of affairs to which the words apply. All that was

intended, as we submit, was that if therc were any existing privileges in this new
territory .which is. to be -taken' in -and constitutes the province of .Manitoba,
either by law or 'practice,  they should: be preserved. Now,: the- condition of .

‘things in the province of Manitoba-was this: Part-of what was constituted the

. new province had been formed into a district called the distriet -of Assiniboia,

. after the re-purchise by the Hudson’s Bay.Company from Lord Selkitk’s heir.

of the px-ogerty which bad been sold to Lord Selkirk in the. early part-of the
century. - In that particular -district, -I believe, forming 50 miles round the con- -.

fluence of the rivers—the Red .river and the Assiniboia —ronnd what'is now the

" city of Winnipeg, a radius of 50 miles around it—there was:a coincil, established,
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“which council from 1834 onwards was in the babit of passing what might be called .-
by;laws—‘-I think they generally term them ordinances—meeting in council, generally -
- annually,I think, once a year for that purpose,and as Sir Horace Davey mentioned,this . .
council was not an elective body, buta'body constituted by the Hudson’s Bay Company, -

- and had absolute powers of governing the territory conferred on them by the charter. °

Now it-must be remembered that when the imperial act was passed handing over ,

* Rupert’s Land ‘to Canada, it was specially enacted that all thelaws in force should -
continue to'be in force recognizing to some extent those by-laws or ordinunces which '

" had.been'passed. "Apother. portion of what is now the province of Manitoba was -

* beyond thelimits of this district of Assiniboia, It had.u settlement.in it. Iti§ mot - -
a very large-settlement, but a settlement_just beyond the limits of Assiniboia and. ..

. governed by the general laws which ‘the Hudson’s Bay Company enacted from time -
to time for the regulation of the affairs of Rupert’s-Land. -Now there werelaws

* recognized to some extent by the imperial statute, recognized by the Dominion

' statutes and- recognized afterwards by.the Manitoba. statute-these laws of the dis-

- “trict of Assiniboia. It is quite true there were'no laws with regard to schools, but

‘there-were laws. = Applying theréfore this ‘new' constitution to the province
" of Manitoba, as Mr, Justice Bain says—and I adopt his reasoning -upon. that.point—. .
what could be more natural or“groper. than, in order that Manitoba should stand
‘exsetly in the same position as the other provinces with respect to any vested rights " -

" there might be as to education, that the word “ practice ” should be introduced ? ~ So -
that whatever rights or’ privileges in_ the other provinces they had by law, being -
" “organized provinces where they had for years and, years exercised and had a system
of laws, should not Manitoba, part of i, having had in some respects an organization -
-also, some of itnot being organized except on the Hudson’s Bay—what-could be .

more natural or.reasonable 1 say——_- " R ) T

_ Lord Watson :—The words “or practice” were not introduced with special
- reference to education, but with referénce to the fact that they had a very meagre -

" system, ' : e T T . C
e Mr. McCarraY :—They might have had laws with regard to education, 'They - ’
- might have had practices in Assiniboia or practices beyond Assiniboia with regard .
to their system of education which it would be very unfair to deprive them of, more . -
- especially as the people there were half-brceds. - - e T SR

"Lord Morris:—As I understand your opponents, not alone that they might have :

had, bat that they had. . ~ IR - v S

. Mr. McCarTaY :—¥ utterly deny that they had what you may call a:system, = ..~

while I da not dispute the fact that they had private schools here and there, some' - - i
- of which were in coniection with -the established church, some church of England, =~ /.

and some of the presbyterian church. There was nothing that can be called a gys-.= . -

tem orjn the nature of separate or dissentient schools. - o Co
- Lord SHAND :——Have you a note of the passage of Mr. Justice Bain? s .
.. Mr. McoCarTaY :—Page 75, * The genetal power of the legislature to make

laws in relation to edacation is subject then to the: restriction that nothing in any .

such law shall prejudicially afféct any .right or privilege in respect to denomina-
- tional schools, which any class of ‘persons have by-law or practice at the union.”"
“This sub-section differs from the 1stsub-section of section 93, in the British North - -
‘America Act, only by the addition of the words ¢ or practice,” and as “ptior’to -the

" union, there wete no laws in force in the territory which now forms the province, -

“"on the subject of education or schools, denominational or otherwise, the reason of . .
_ ‘thie.insertion of the words # or practice” is obvious. = © - L

" - Lord SEAND :—Does he go on to explain what he thinks was thereby intro-
Mr. McCarTrY :—Yes, I-will refer to Mr, Justice Bain’s judgment afterwards.. -
I want in the first place to make tho point about the-distinction between the denomi- - .
‘national and separate schools clear. There were schools and colleges. There was a’

. "college in connection with the. Roman catholic church- at St. Boniface. There was

.- also gt. John’s college, as we know now from the bishop’s- affidavit in the parich of -
_St.Johu's, and there were, Ethink, four-Boman catholic schools altogether at-different” ~ .
places. “Those were not separate schools but isolated schools, so to speak; the only .

4
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schools.in the particular places, the Roman catholic settlemient being, in_ one place
and the protestant sottlement beibg in another place, each having Roman catholic

. schools ip connection with the’ Roman- catholic religious faith.” So that not to repeat

. what has been so often said, and 8o much better said than I can hope to say it, by Sir

" Horace Davéy, there was not a system of schools preserved.. Therc was no system °
. "of schools to preserve. The right whatever that right was in connection with these .

" . denominatiénal schools was preserved and it may be a right.of some value and some
- use may be made of it, but that is far different from saying, as the judges in'the court

below and particularly in the supreme court say, that a system of separate schools. '

- -existed which system of separate schools has been interfered with, as it undopbtedly
“‘has been interfered :with if it did exist, by the-passage of the act of <1890,

" Now, perhaps it might be convenient 38 reference has been made. to Mr..J ustice

.Bain’s judgment, if-1. read it, though it does notdiffer very materially from the judg-

- ments which your lordships haye alveady heard. The earlier part'of the judgment.

merely gives the history of the legisfation, which I need not take up your lordships’
. lime by reading, and I commence at page 75,1ine 22:— The contention of the appli-
- .cant.is,” etc. [Reading to the words at pagé 77 line 10.] “The advisory board is
given power to prescribe forms of religious exercises to be used in the schools.” I

do not think I need trouble you with that. I do fot think it will be contended here
" _that these are denominational schools., . EPE

The-ATTORNEY-GENERAL :—You must not assume that, -~ DA
Lord SuaND :—I think it is at the basis of the argument of the other side.’
. Mr. McCarraY :—Then-I will read it, - The advisory board is given power to
prescribe;,” &c. [ Reading down to pagé '7'7 line 45.] * Controlled by tha Roman catholic
church and others by various protestant denominations.” Then he quotes from a
text writer-on jurisprudence as to the meaning.of the legal right, and. he fuotes.the
. .case which Sir Horace Davey referred to of Fearon vs. Mitcbell as to tfe definition
" " given of the right by th¥ chief justice in that case and at line- 29 [pag 7891 he con-
tinues :—* Had the words ‘ rightorprivilege * stood al'one,!‘&e..;.tReaﬁ ng to the words

‘at page 80, line 37.] “ And-expressly provided that the Bible when read in the parish -
schools by Roman catholic children, should, if required by parents, be the Douay-

version without. note or comment.”. Perhaps I may just state here with -regard fo

exparte Ronand that the facts in relation.to it were these: There was a gystem of"

. - public schools called parish schools. They were intended to be and were in fact non-
. sectarian so far as.the.law went, But.in settlements or districts where the Roman
catholic population was in the majority they had been permitted to treat them™ as

- denominational schools, not by virtue of any law, but apparently in contravention of -

. the existing law but acquiesced.in by the minority in-those several districts. The

Camsmpt g i driae

R

. question there was. whether the rights which they in that sense éxercised were pre- - 5;

‘served. to them not as séparate schools; becauge I think the attorney-general is wrong.

- when he insists that.exparte. Renaud raised the question-of separate schools——the

-question’ was whether the right was proserved to them as-denominational schools . |

under the. Ist sub-section of the British North America Act.

The ATTORNEY-GENERAL :—No; I said it might have been argued in that case. -

Mr. McCarTHY :—“ But the Common Schools Act, 1871, which repealed the

P':u-_ishaSchools Act, omitted this provision, and declared that all schools conducted
under its provision should be non-sectarian,” &c. - (Reading to the words at page 82,

line 10.) “The right to have separate schools.and the immunity from supporting any’

but their own schools, tlie right wounld have.been given in explicit terms.”. I may

" just state here that I think' that view is strengthened by this consideration, thatr - !

. with’ regard -to the Nofth-west Territories, that-is the. remaining portion of the-

them separate schools-—inexpress terms. . . oo )
Lord SeaND :-—Do you mean by another-act?  :°. - " Lo
. Mr. MoCarrEY :—Another act that. has. not been referred to,the North-west

" Lord SHAND :—I8 thit since 18712 * -

Dominion not incorporated into the province, parliament has expressly: given to

.. Mr. MeCartrY :(—Yes, since the Manitoba Act. 'I,fb'rget arzpnt\he mqmené the -

date, -but it has given it in-expréss terms.

~

N
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The ATTORNEY-GENERAL :—It is in 1875, . S
Mr. McCarraY :—* It was well known what agitation and bitter ill-feeling the-

_question had caused in Upper Canada,” &c. (Reading from page 82, line 10, down
-to end of Mr. Justice Bain’s judgment.). . - 3 Sy .

“to this, and nothing else: There were schools established under the act of 1871." B

Lord WazsoN :—In reading over Mr. Barrett’s sfatement, the statementpdr‘nés

! There was & school board; there w@syg- body of trustees under that act—statutory -
. trugtees—one of whom was catholic, the other protestant. That continued. .I sent . -

‘my children to a school where thiey were taught practical denominational matters,

_and he says since the act of 1890 came into.operation I still send my ¢hildren to

that state séhool as before. T make no complaint of the teaching, but then he says:

. “Inasmuch s I-4m called fupon'to pay the same rate with all, and that rate is in-
- discriminately applied-to the maintenance withirt the disgrict in which I live of

' schools in which denominational teaching to.some extent is allowed, I am not '
. getting fair-play, because if you were to take the sum from the catholigs within the

" area of which 1 am one, you would tind it is more thansufficient to pay for all the
“‘catholic scholars, and, therefors,  part of the sum raised from the ratholics goes to
! subsidize protestant ¢bildren.” [ can- very well see-this. The privilego must be a
" privilege according to the first subwection in respect of a denominational school.

t is a curious circumstance that under the act of 1890, the very school which he is

_ using, and in respect of which he pleads a privilege as a denominational school, is_ .

“'not, a denominational,school. Tt is declared by this act to be a secular school, and

he is availing himself of it. I can understand be would be in a-different position al--

. together if he said: -« have an adventure school of my<own—a denominationai
~ sehool such as existed before the act, not a state school, .not a state regulated school.”

- Mr. McCarray :=~In fairness I think 1 ought to say what I'think Mr. Barrett

" méans, is this: My children were attending the separate school, the Roman. catholic

. of 1881;

" also?.

school, under the uct of 1881, ‘The act of 1890 has been -
~ notice of it. The school goes on_ just as it did before.

passed,. but we take no

The ATTORNEY-GENEBAL:—And the $ame religious instruetion ? It isso stated

in the affidavit. - :

Mr. MQCARTHY:'——HE is _goiing to the old’ sc,bool‘ which existed under the act”

* Lord Warsox:—The old denqm'inatidn;a.“l.school‘.; and V:V&" had ;aL ﬁrivilegé'thg're,'

~-and you gimply take away that privilege.

Lord SHAND: —It all comes back to this: I have to Ppay a share of the general

" rate, . He has got his school, and his child is-there  just as before, but he says: Itis ' -
' infx;iiﬁing‘a rivilege of mine. ' o ) :

r. McCagray :—The ‘difference is this, that ’pxior' to this act a poi'tio,n“ of the '

" public grant went to the support of that school..

Lord WarsoN:—Was.the school of 1881 in any‘,sé‘msé a depoxﬁinéﬁoﬁﬁl ‘sehool

Mr. MoCaray :—It wis a separate school—not” only deriominational but

 geparate.

- " Lord Morris :—That is--a fortiori.

. Mr. McCarTHY :—Yes, I say so. T S S
- Lord Morgis:—It was controlied by a Roman catholic body, and the atmosphere

© and surroundings of the education were Roman.catholic: . -

"Mr. McCarTay:—Yes, it was'a Roman catholic separate'school.
- Lord. MoRRIS:—You could not make it stronger than that.- _ .
.- .Mr. McCartaY :—No, I'have logked with some.curiosity to see on what ground

.and in what, way the ‘appellants or:the - respondent here .supgort&h@ contention,

. The respondent’s own contention will be found 'at page 6 of his case, and he gives .
the reasqns why this ‘appeal should not succeed :—* Beciuse the provisions of ‘the -.°
- Pablic School Act, 1890, prejudicially affect the rights and privileges of catholics'in

the province as they existed’by. Iaw or practice at the date of the union,” That does
not advance the argumeént very much.. “ Because catholicd cannot conscientiously

- permit’ their children to attend"the public schools as constituted and carried on - -
. under the'said act.”. Nor, do I venture 1o say, does that .~ Because by reason of

~ e
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" the compnlqoi'j rate levied uf)ozi catholic mtepa}y;ei's'in support of the public ‘schools‘,“
material impediments are cast in ‘the way bot

of subscribing and of obtaining :

subgeriptions in support of catholic denominational schools,-and of setting up 'and !

_maintaining the same, and the rights and privileges of catholics in reference thereto

are thereby prejudicially affected. Becauseby the operation of the said act catholics'

are deprived of the system of catholic denominational schools as they.existed at tho
date of the union, or'are prejudicially affected in-reference to such system. Because
the public schools, as constituted by the said act, are or'may be protestant denomi-
national schools, and catholic ratepayers are by the said act compelled to contribute
‘thereto.” I -pass: over the fifth ground until 1 hear what the learned attorney-
-general -has to-say in support of it, So far nove of the judges who considered the
matter below take that view. The only ground . here that.is put forward as an
. argument is the third ground :—* Because by reason of the compulsory rate levied
. upon catholic ratepayers in.supportof public schools, material impediments are cast.

Lo o

e e

———

in the way both of ‘subscribing and of obtaining subscriptions in support of catholic '

denominational schools.”

- Lord Warson:—All of these proposi'tiods obviously implj that ‘at the* date of
the union all catholics and other denominations who taught their own children °
efficiently in a school provided by themselves were exempted from liability to con- -

tribute to the education of any other children.
Mr. McCartEY :—Undoubtedly that is what it comes to.
Lord SaanD:—That is the root.of the whole thing.

" Mr. MoCarTRY :—When you come, to analysé the reasoning the 'w'ayu they put

it is this: Because we are -compelled to contribute towards the support of other .
. schools, therefore we are put in a worse position in supporting our own schools, f
Lord Warson :—That proposition is not expressed in terms, but it makes the .

- foundation of all the reasons.

Lord Morr1s :—1If 4 man had to pay for his dinner whether be-ate it or not you |
~ would think he was injuriously affected with regard to what he had to pay for his- .
. dinner, - . C. . - S o . Do :

Lord HaNNEN :—Or if he were called upon to puy for his bed—something totally. .

different.- - . - . R .
Lord Morris:—That is just as like as possible. . :
~ Mr. McCarrrY..—At page 8 of the Record your lordships will see the appellants
_pat it in another way. Atline 12 théy say :— At the union Roman catholics had
by practice the right to support their own denominational schools,” &c. (Reading

~ down to the words) “Used by, and satisfactory to the various denominations ofs

_protestante.” There is the same argument with regard to the payment of this
money put in a different way, and if there was no
hard to see how that privilege has been interfered with, -

privilege to be exempt, why it is ;

"Then Mr. Justice Killam gives the reasoning, as he’ iinderstands it,.at ‘pag'ef“34; ’

. and he understood the argument'presented before him'in this way; that the preju-
_ dice 'was first “ by establishing in competition with the denominational schools:a

" system of free schools supported by. the public funds, and thereby . placing the -

denominationdl schools at a great disadvantage ; .and, secondly, by withdrawing
from the hands of those who would bei desiryusof supporting denominational’
schools, funds which they would otherwise devote to that purpose.” The chief
justice of Manitoba states the reasoning ias he' understood it at page 44: .“ The
argument was pressed that, by section 22
of the controversy over separate schools' in Ontario, ¢ould only have intended to
secare for:the Roman catholiés of Manitoba the same rights and privileges as' to

of the Manitoba-Act, parliament, in view .

' separate schools which were by the British North America Act secured for Ontario -

- ‘'and Quebec.” I cannot, however, see that parliament intended more than is ex-

“pressed by the. langnage nsed.” Mr: Justice’ Bain puts it at page 75, which I read
to your lordships a moment ago, ' He puts the three grounds: * First, the right to
-.separate from the- rest of the commuuity; secondly, the right fo compete on equal
. terms with other schools; and,‘thirdly, immunity from contributing to the support
of any other schools than their.own.” ; Mr. Justice Dubuc, at* page:57, gives the

grounds as he understands it. Now, that learned judge’s reasoningis this: «If .

e, D
" ’
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" the words  or practice,’ inserted in the Manitoba act were as clear and unambiguous
‘a8 to admit of but one construction "—and your lordships will find.in 2 moment that.
- the chief justice of the supreme court ‘thinks they are clear and- unambiguous and .
_ admit of only one ‘construction—* the' above rule would have to .be applied, and
- there would be no use for prosecuting the enquiry any further. But such is not
. the case. They are said to mean that the Romau catholics, while compelled. to
" contribute to. the support of public schools, are.by said words, allowed to-have and
‘ maintain their denominational schools as private schools: -this is the narrower
- construction. - They are also alleged to ‘secure to catholics the privilege of bei
- exempt from compulsory attendancé ut-public schools; another and more libera
" construction is that the denominational schools, existing as a matter of fact at. the
time of the union were given by these words a legal status, so that they could not
- afterwards be interfered -with by the provincial legislature.” :
. Lord WaTson.:~It would be very rash to assert in the face .of the divided

- opinions of the judges*of this court that the words were not caphble of two con- -

- structions. You bardly would ventare on that proposition now? There are-six -
judges and five disagreed and there were four other judges on the other side.
.~ - The ATTORNEY-GENERAL :—Three, B ) R o
Lord WaTson :—And the question is still quite open which of those ought to bd
* preferred.. : o . o '
: -Mr. McCarrHY :—Although this judge seems to think they are open to two

 constructions, the chief justice think they are perfectly plain snd admit of butone’
construction., . . - : ‘ . RS

Tord WaTsoN :—It is always a hazardous thing to say thata clause is incapa- -

. ble of two constructions when a number of learned judges are of opinion that it is.
not only capable of two but capable of receiving a different construction from the
Cfirst, g ' o : ’ '

a very long one, puts it in-this way: “If the new act does not take from.us the -
Tight of "having our schools, it deprives us of the privilege of subscribing ex- .
clusively for- our 6wn schools.” The léarned judge there-appedrs to be speaking

“on behalf of the minority. At ‘page. 69, the-same learned judge speaks of the
“grant: ~ “If the narrower construction of the provision in question is'adopted, they

will have to tax themselves to support their own schiools, the only schools which

in conscience they can send: their childrer .to, and they will have, besides, to be.

taxed and to pay for-the support of the other echools, schools from which the non- -
. catholies - will derive all benetit, ‘and the catholics -themselves no benefit whatever, -
- Moreover, the legislative grant, which-is the people’s ‘money, contributed by:
.catholics. as well as by other citizens, will be exclusively devoted to assist ‘the

Mr. McCarrry :—Then at page 63, this same learned judge, ;whose j‘udgme‘nt is

" other schools, whilethe catholics will- not-get their proportionate sharve to. main- ~

tain their own schools. Would not that be most-unreasonable ?”” and so on, - Then-
we have Mr, Justice Patterson’s-view that thé right has been prejudicially affected .
by the compulsion upon-all of contributing to the support of the.public schools & :

and ‘we have Mr. Justice Taschereau and Mr. Justice Fournier for the first time, an

I think, logically, hiolding that there-were separate schools before the union, and that =

this system interferes with the separate schools. None of the judges in'the provinee. "
took that view; nor does-the chief justice, but Mr. Justice Taschereau and Mr. Justice .
' Fournier distinctly say that as a fact there were separate schools before, and. the
separate schools have been interfered with by the passage of this-act which is now
in question. . ' T T, - SR o
.." Lord Morris :—Do they say “séparate” or “denominational ” schools?
Mr. McCarray :-~—Separate schools.. : o . ’

Lord Morr1s :—Does gnything turn on the.use of tl;‘e word ¢ s:eﬁarafe ” ag dis- '“ ) )

tinguished from ¢ denominational” ? : . C -
‘ MiMcCarTay i—1 think, my lord, a very great'deal turns on it. I think the -,
greatest distinction is to be drawn with regard.to sepaiate and dehominational
schools. . . -~ . T ‘ T . . : ,
- Lord Sranp :—The separate schools are explained in a sentence, and I under.

“stand that is a school that a body was entitled to-apen as o separateschool and then

relieve themselves of rates by so.doing. .~ - T S T
" 33a—6 - .
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" Mr, McCaArTEY:—VYes. It implies that there was atiother school from which
- it was separated; that there was some system from which the minority becam:
geparated. . - . 7 o RS ‘ S
-PaLox-d SHAND :—With the attendant privilege that they got rid of the rafes,
© Mr. McCarTaY :—With the attendant privilege that they gotrid of the rates.
Lord Mogrris :«If there was a-country, province, or place where'all the schools
were denominational,” which was the primary thing from which the other was
separated ? Which was separated ffom the other ? T
Mr. McCarrrY :—They were all denominational. ' Thére was none!separated at:
" all. 'They were all private schools—there was a échool in each locality just as here.
’ ‘Lord Mogris ;—They were separate schools in one -sense-~in the sense that
they were sepurated into different sects. TR . o
Lord Warson :—1 cannot help. ihinking 'that supposing the state or country
_establishes schools after, the act of 1870, and says this: So faras practicable we will
divide these into schools of different denominations so as to €uit the different denomi-
. nations,.so that each parent shall, so fur as is reasonably practicable, have his child
. taught at a school in the religion which he professes; and the legislature at the same
" -time levy an equal tax, or. what is genorally considered an equal tax, namely, a tax
“according to means, on all persons in the state, some of them bachelors, and some
" of them otherwise—some married and some unmarried and some married and child-
less; and then these funds aré distributed equally by giving 4 eapitation grant to
" ‘each scholar to help the schools, and the schoals are maintained—it would be very:
. difficult to say-in that case that the government pecumarily were dealing unequnally :
with any persons because.there they are getting the advantage. - There may-be a great
many persons who are not, bound to provide schools; who 'do not want schools, such
ag wealthy bachelors, and who, but for the interference of the state, might never,
. cantribute to schools, and would not be compelled to do so; and if each denomination:
- had to find its own school, how follows it that it would be better? They are getting,
thirough the intervention of the state,-a great deal of money from persous who have
-no children to-teach, and it is 'an uncommouly difficult thing to say who may be
prejudiced. - It would be very difficult to say in point of fact whose- the pecuniary
privilege was, It would come to be very- much more strong if it were said :“ I ean-
- not.stand the schools established, but.I will build a school, and, having built the:
school and taught my own children in it, I am not to be-called upon to” pay for
other schools.” T do.not see the inequality of the system: I amnotat all ‘clear it
is made out that there is any inequality. ‘Where you have this system, you have
no separate schools of that kind—no independent schools, I mean tosay—-but simply -
an attempt-—an honest attempt, made by -the legislature to give effect as near as pos-
sible to the ritio which fluctuates every day. e ) o
Mr. MoCarTHY :—I do not know thiat I.quite follow your lordship’s- argument.
Lord Warson :—You might have a district in which the- catholics were poor
"and where the protestants were wealthy. - T S
. " Mr. MeCarTHY :—That .frequently happens. - Co 2 oo
: . Lord WATSQN:——And"us(&]e othér way you might have a distriet where the
". -‘protestants are poor and de catholics wedlthy, but all this system assumes that
.everywhere you'require to have a careful -calculation, which would fluctuate from
: year to year, of themnumber of catholic children taught within the school distriet and
- the comparative wealth and assessable means of the protestants on the one hand-afd

the catholics on the other, and to take the ratios existing. - - o
Mr. McCagrEY:—In order to carry out 'the.system of denominational schools.!
Lord WarsoN:—Yes. =~ -~ . - | - CLe -

.. Lord SeaND:—And the argument of the-othér side is practically that you must

dothat. - - . . - o e
. Lord Warson:—It wonld become practically, to my mind, aimost-impossible to
. tell to what extent it ought to be carried. . . ... S S
Mr. McGarrayY :—It would bé impracticable in the sense that in- a new country
like Manitoba it would virtually destroy the school system. As an historical fact'

_ which I'am at liberty to mention, I think, even in the province of Ontario. many

. catholics allow ‘their children to.go o public schools in towns, and -in country dis-

tricts they do not. L o E e T

- -
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'Lord Wamson :i—I do not say:th.dt it is the nght view, b”ﬁt it is qmte possible
o court may take the view that in providing a system of thiat sort the government
_.ce providing a system whiéh really did not work perfect justice,

r. McCarTHY :—Then to-push the argument to its légitimate conclusion, as T
hink I have a right to do—in point of fact they did do it—normal schools, that is,.
shoots for the education ‘of teachers were’ estabhshed

Lord Morris:—Where? . ‘

. 'Mr. McCarTHY :(—In "Manitoba, and they were also made denommatxonal at ﬁrst
uere are schools now for the deaf and dumb; the same claum Would be made that
' 3y must be denominational.

Lord MoRRIS: »--bertamly I do not thmx anythmg follows from that Of
‘ourse that would follow. . .. .
" My McCarTHY :—It reduces it to an absuzdlty

" Lord Morris:—No, because that is “ by practice.” .

Lord SganD :—What about the schools for reading, wmtmv and arxthmetw,
nust they be.taught by catholics ?

- Mr. McCarTHY :(—Yes.

-Lord SEAND :—It is the sanie prmclple?

‘Mr. McCarTaY :—It-is the same principle,

" Lord HaNNEN :—Or medical schools, or schools: of art AR
. Mr. MoCaBrayY :—Yes, or industrial schools. B
- Lord SEAND —»TakethethxeéR’ Ce oo . L
!‘.The ATTOBNEY-GENERAL :~We say four Rs: reading, writing, arithmetic and
ligion.

.

i

Lord SHAND :Yes, you want a fouxth R in addmon to 1eadmg, wrlung‘ o

md arithmetic,

© Lord, Morgr1s It may be a very f foohsh thmg f‘01 partlcnlar rellgxomsts to be-
ieve in these things, but we must accept them as we find them because a good many

bservations lead to the inference that it is a very foolish thing but, however, people -

o believe in. foolish things; for instance I think it very foolish of those people of
adia who will riot eat with anybody else, but still you must accept it as a fact. goner- B
lly and not look at what 4 particilar individual may regard it to be,

Mr. MoCarray :~~There is no . doubt very great difference of op'zmon on that

1bjeet, and inmno place more than in the country from which I come..
© Lord Morgis :—The fact that certam persous in Ontaxm take exceptlon to 16 .
annot affect the question. = . o

- Mr: McCarraY:—No, I was only saying that. of dourse we have to, ﬁnd out the
neanmg of the-words, and where there was this difference of public opinion—a very
trong body of publxc opinion on the one side opposed to separate schools—denomi-- -
ational scbools-—-and a strong body of pubhc opmxon on the other sxde in favour of
18N, e . |

Loid Moams T am Dot intolerants T may noJ, agree with. these extreme opm- :
ons but still thére they- are.and you must deal with them T :

Mr. McCarray :—There is one thing ‘which has not been . meutloned and pér-
aps it i not entitled to véry much Wexght I mention it with some dxﬁidence and -
>me reluctance.

Lord Warson:~1 cannot wake out altogether what Mr. Lovan wants,,

" Mr, McCarTHY :~—He wants church -of England schools. -

- Lord Warson:—He says-this: “ I haye at the.present time " " (he does not say
’here they are instracted) three children of schiool age, namely one of the age of
“'years, one of the age of 11 years, and-one of the age of 5 years and I claim the .
"ght to have my children taught religious exercises in school.”” Has that been re-:

nsed ? It'rather suggests that the children are apparently at.one of the schools '

nder the act of 1890. . “I claim the right to- have my childreh taught religious ex-
<cises in school according to the tenets of the church of England, and'I claim that
uch right was secured tmme »  Now was it secuied: to him in- t,hat sehool?

~ Mr. MeOarTaY :—Not in that school; of course. .

~ The ATTORNEY-GENERAL :—I think my friend has. stated Mr. Imgan 8 posmon

- Mr, McCarray --I am Just endeavouring to do so in aoswer to a questlon.
: 33@-—6& : ,
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Lord Watson:—*1 do not approve of the/manner in which religious exercises
are taught in schools where they are 'so tanght under the provisions of the Public
Schools Act, and I claim that the tamgfor the support of schools, imposed -on me by
‘said by-law ”—I can find nothing in thé act of 1870 to prevent. the state establish.
ing sueh schools in which religion would not be taught. o -
.7 Mr, MoCarrrY :-—That is what is contended.

.~ Lord HANNEN :—You repudiate his assistance ?
" The ATTORNEY-GENERAL :—Yes. - - S .

‘Lord Seanp :—Hs is sent.to give point to your argument as it were.

. The ATTORNEY-(GENERAL :—Yes, . - . S .
. Mr. McCarray :—I do not know why my friend should say so. Here is the
.. - bishop's affidavit. ‘ ) . ' : .
,ord SeAND i—The bishop seems very sincere and determined about it.,
Lord Warson :—He says; “I bave a right to keep my children at the schodl
_-and I have a right for them to be taught in the religious fashion which I approve of.'
That seems his first complaint. That seems to me to be a very strong thing.
. Mr. McCartay:—Of course the point he désires to make here is that he hu
" " got the same right that Mr. Barrett claitns—to have a separate school, and if Mr,
arrett has got a right to his denominational school because it was existingin prac
- tice at, the time of the'union, then why has.not Mr. Logan got his right because the
. church of Eogland schools not-only existed, bzt they were much-more numerous a
" the time of the union, and 'if 8o, why have not the presbyterians got it, and why
-have. not the wesleyans got.it? TIn exparte Renaud your lordships remember.tha
"that point came up, and this board approved: I do not know whether of-all, bul
thoy approved of the judgment in Renaud’s cage, in which it was.established that
this first sub-section was to protect the right of all denominations. I.was going t
mention this fact,” Your lordships will remember that the Hudsori’s Bay Territory
was governed by the laws of England at-the time that the chartér was granted in
1670. . The ¢harter was conferred upon the Hudson’s Bay Company in these word.
—Jam 1;eadin% from a copy of the charter here,—‘And the said governor au
.company shall have full liberty, power and authority to appoint aud establish
governors ard all other officeis to govern,: &c., &e. [Reading the charter'to the
- words] “ According to the laws of ‘this kingdom and to execute justice acgordingly.
And the laws that prevailed in the Hudson’s Bay. Territory up to the time of t':
s handing over to Canada were held to be the laws of England at the year 1670.- Tha'
was distinetly held in the Manitoba courts. Now.amongst those laws.some. of the.law
that were in:force—I mean technically speaking in force, though perhaps not effec
-tively in force—were the penal laws against catholies, and it may well have begr
" that the legislature desired to -protect the-people who had been -enjoying. religic -
" liberty notwithstanding those laws, and to prevent any question being raised in ti
new province of Manitoba, that they were deprived of their rights by virtue of the
statutes- against catholics. . Some of those statutes did extend to all the Dominion. .
_%ord Mogris :—But this section only applies to schools. ot
Liord;Spanp :—To education only. R N
.. 'Tiord Mogris:—To edueation. -All the penal laws wére in existence,
* " Mr, McCarTrY :—Well some of the penal laws were certainly very strong ever
so far as education went. . One prevented children beéing sent -out .of this kingdor
-~ for the purpose of being educated at Roman eatholic- convents or schools. ‘
, - Lord MoRrris :’—-ThYa-t is sending. them abroad. I
N A ] A ~.___es. L 3 L
* Lotd Morgris :—But what was-there-penal.about Roman catholic education ? .
Mr. McCartrY :—Well I think there were laws that might be-said if they hal
' . pot fallen into dismse— =~ - . .. L i e
Lord Moggis :—I am not saying there were not, but I do not-remember them
There wer¢ in Ireland: - - L . . T L
.- Liord Warson :—I think it is quité obvious from the statements of the judgesa
either side, who_teok different views of the case, that there was no:privilege or righ
) uired prior to 1870 into or concerning any state system of teaching—nothing
" whateyer. There was aprivilege of setting up a schoel and teaching your own child

>
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,a,n'd're'a.lly tho only question seems to me to be this, whether in respect that there

.23 not levied at that time, and no power under which there could be levied, a pub- =~

*3 rate for public schools or a compulsory rate for private schools—the real question
s whether the mere absence of that power, and the merée non-existence of any legal
warrant for raising such a tax, constituted an exemption of the privilege which those =
“ersons got under the actof 1870, That they got the privilege.of educating their -
_.rn children is not disputed-by any one. o ST
... Mr. McCarrRY :—Of course not, : R - B

"Lord Warson:—The question is whether that.right or privilege carried with it

*ha right or privilege of being exempt:from taxation for educational purposes when. -

+hgy had fulfilled their dutysin that way. But really and truly there is no question
af any, right to be taukht in any one way orotherinagovernmentschool. If govern- .
ment accompanied that with such restrictions that they could not lawfally setup
a scHool of their own and teach their own children that wouldbe a different matter.
Mr. McCarraY :—Or if they attached any disadvantage to the fact that they
‘were not'taught in the public schools, - :

]

Lord Saanp:—Or any disability such as Sir Horace -Davey put: “ You shall -
not enter a goveriment office unless you have attended some sate school.”

Mr, McCartEY:—In.1hé state of Massachusetts you have this luw, that ne child
‘can work in-a factory that cannot bring a certificate that he has attended a public
school. That is an adjoining state. So that you can give full feffect to the words of
thig statute if it is necessary ‘to'do so, which I do not at all concede or admit, by say-
ing that the law would not permit of Roman catholics or any other denomination to

.contribute and supportits own school.or set it up and maintain it—you can give fall"

effect to it by holding that the Roman catholics, or any of the children of the differ-
ent, denominations could not be compelled, to attend the public school, and, in the
‘way which Lord Shand has just mentioned, that no-disability |should attach to-their °
non-attendance. Now, that is what weadmit. That is what we say gives full effect
to the language of the statute. s L Co
- Now, what is the contention.of the other side? " What ’l:ixust itgo to? They .
must contend that any school law that interferes with the sghools of Roman catho-
lics, episcopalians, presbyterians. or methodists, all of them / having schools at the .
time, would be beyond ‘the power of the legislature, and th’at’/any-attempﬁ) expend

the public money: . .- PR N
Lord Warson :~—1In clause 22 the exemption there is: “/Nothing in su¢h-clause

‘shall prejudicially affect any right or privilege *—not.with respect to denominational _ -

éducation, but “with respect to denominational schools Wh;ch- any class of persons

have by law or practice * and so on. * Now, what within the meaning of that excep-
tion ig a *“ denominational school 27+ .. . . ... . S _

Mr, McCarTrY :—That is a view which I must corifess had not oceurred to me.

We have been treating it all along as if it was “ denominational education” and not .

““denominational schools,” It is * denominational schools.” ./ - . . L

Lord WaTson:—In other words, can a school which is by law declaved to'be.a

secular school and the assessment for which is made on the footing that it isa secular. . -

.sehool, butin which also-denominationalteaching isallowed after hours, be a denomi- -

national school ? Can they come into-thatschool, share- its advantages, and say it is - E

a depominational school within the meaning of section:22? . L L
Lord Suanp :—Upon that section allow me to say thatin the claim here made— -

in the application for this remédy the claimant says: ‘““ By the law impeached -the. -

"Roman catholics are compelled to bear a ratable share of the charge for the schools

“thereunder established, schools which are not denominational.” Therefore he him-

self says in his complaint that the schools of 1890 are not-denominational. He has
_eXpressly so said in article 11.. - o S Co T
- “Liord-WarsoN :—Mr. Barrett does not say that he has built or intends to set.up:
a denominational scheol in his own right, but he says they are not entitled to charge
- me for the teaching which my children get there.- Then he requires to split it up. -
Lord SHAND :—1It is at page 8 of the Record.. - - .| - ' o
~T{]0 ArTORNEY-GENERAL :—1I am obliged to your lordship. It is the factum on - -
appeal. . o el . ' o § : o
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_* Sir RicrArD Coven :—That is the factum on appeal; it-is not the applieation
for the remedy.- - - . | e . S T ’
‘ -Lord SHAND :~I thought it was the application. o e
. 7" The ATTORNEY-GENERAL :—It i8 put forward on his behalf. - - s
‘Lord Warson :—What ‘it rathér points to, to my mind, is this; that when_ you

are taking that view of the act it really comes to this, as long as you choose to come

.in and educate your children at_these state schools you must pay as the state pro- !

“.vides, but you may go outside the state schools and set up apy school'you like and,

if it turns out in doing so you are availing yourself of a privilege given, that :
. privilege is still open to you, and nobody disputes .it. You must then try whether :
part of your privilege consists in ceasing to be liable tq payment when-you have -

set up your own schools.” You-are coming into the state schools upon those terms,
: r. McCarTaY :—1 do not think I can usefully occupy any more of your lord-

.., ships’ time. I think our case has been fully presented. My learned friend who is -
with me suggests -1 should say-a word .on tho question which was discussed very -

fully yesterday, and that is as to the right of appeal to a court of law.

Lord Warson :—We do not require to hear you on that point. We are quite

satisfied. RS C ) A
" The ATTORNEY-GENERAL :—Mr. McCarthy contends there is no liability.
Lord Warson :—You are going to.contend that there is none? - :
Mr. McCarrrY :—Yes,.my lord. A i T . :
Lord Saanp :—After the intimation you have heard it will not be a very hope-
‘ful argument, to say the least of it. o ‘ SRR '
-+ Lord Warson:—You cannot be denied if yon come before us'in that way.
© Mr, McCarTrY:—I would only say this on the point. Your lordship will see
‘. the power to legislate with respect to education is exclusively given to the pravince

. subject and according to the following provisions. That is, the exclusive right of °

dealing with education is subject only to these provisions: the first provision is the

limitation .that we have been dealing. with in the first clause; and the second pro-

" vision is an appeal to the governor; and the third provision is- as to‘the manner of

* working out that appeal. - Now the ordinary rule is that when'a special matter of

this kind—a particular remedy is poinied out in the statute which confers the right,

" -of course that special 1emedy must be followed: Now when you look at the curious

words of the statute, that the exrlusive right to legislgte as to education is given. to
the province, with the right in the only case that 1 know of, to the-parliament of

North America Act— 4

Canada to interfere with the provincial power—this is.the .only case in the British .

~ Liord Warsow :~~Then, on the other band, we have thisiery plausible suggest-
ion—it made a.very great impression on my mind at the time—that that means an .

- appealin ordinary course. It does not contemplate an excess of jurisdiction either
_ in-the appeal court or in the other court, i ‘

" Mr: McCarray:—I will not waste your lordships’ time by‘,ﬂre};eating '\ﬁ‘rh.at Sir

- . Horace Davey said on the subject, o
* Lord Warson.:—That is an appeal on the merits.

Lord SgAND :—Besides Sir Horace Davey said. you wéré 'm'oist‘anxiqus toget a .’

-, decision of this board. . . - . . -
K Mr, McCarraY :—Yes we are anxious to get a decision on the merits, . -

- ‘The ATTORNEY-GENERAL :—My lords, the-discussion that this ease has undergone

in the most fair arguments of my friends Sir Horaee Davey and Mr, MeCarthy will

. shorten my labours in the matter. - I have also, as I indicated to your lordships
.. Yesterday, the great advantage of the assistance of my learned friend Mr. Blake, and

. therefore, I shall o a certain extent, ask him to inform your lordships more fully, if
"it’ be necessary, .upon - any matters which. touch upon the historical. aspect of
‘the case; or.any question involving local knowledge. with respect to facts in Canada.

* - But, my lords, I should like to state at -once, in the. shapeof perhaps a somewhat -
. formal propositition, that for which we contend.  In the first place, my lords; a dis-.
-tinction has been- attempted to. be drawn by my friend Mr. McCarthy between -
separate schools and denominational schools.” We shall humbly submit to your lord- -
"ships that therd is no such distinction to be drawn, that a Roman-catholic school.

N
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- when you come to Jook at what was the existing practice; when yon come to con-
sider the facts in the light of the knowledge of, the:learned judges, they have recog-
nized that speaking of the year 1870 there was one dividing line and- that was be-

. tween the Roman catholics of ‘the province and the protestants of the province. .
. Whether there were, as it is quite probable there were, some minor denominations. -

which would enter into one or the other division, and which might be.more correctly

enumerated by some separate distinguishing name, for the purposes of this legisla--

tion, that was the distinction which was intended to be drawn.  Then, my lords; we
" shall submit to you that the right and privilege which at that time existed, was the
right and privilege of each section to maintain by its own contributions. its own

" schools and .not to be taxed directly—I-will deal with the question of the indirect.

. grant.later on—to contribute to schools which it was not to their interest to sup-
port, to which they could not conscientiously send their children, and which were

. from their constitution opposed-to everything which to Roman catholics, 0n the one
- side, was. regarded .as mostsacred, and had the question been raised as'to contribution
by protestants to Roman catholic schools.in those times, there would have been”an

- equally strong feeling on the part of the protestants .that they ought not to. be called

upon to contribute to Roman cgtholic schools. - Further, my lords, we shall humbly -
"proposition'df law, the intermediate statutes be-

- ‘submit that, speaking simply ‘

tween 1870 and 1890, as far as W® question of construction is concerned, may be dis-
. regarded. Tshould not:argue before your lordships that, assuming that you were
. satisfied that the act-of 1890 is infra vires, 1 could "possibly contend that a ditforent

construction was to be put upon the language of ‘the act of 1870, because there had

“been intermediate legislation with respect to separate or denominational schools ; but,
_'my lords, we shall venture to submit that the importance of what has occured dur-

. ing the twenty years is this, that.it enables your lordships to see that the allegations -
-'of fact a8 to what was the existing state of things at the time .of the passing of the.

" Manitobs Union Act are true and arc not exaggerated. We shall submit that the
- legislation from ‘1871 down to.1890 carried into effect, what were the existing rights
“and privileges at that time, namely, putting it broadly, that the. protestants main-

tained protestant schools, that the Romar catholics eontributed to and maintained
- 'the’ Romair catholic .schools, The system of contribution ‘was different I admit, it

wis by rating or assessment or it was by some other kind of contribution recognized .." .
* by the statute,—that was merely a question of machinery—but under all circam- =
_stances during that-time the right of the Roman catholics to contribute to Roman: .
- catholic schools and the rights of the protestants to contribute to protestant schools—
© the obligation of the Roman eatholics to contribute only to Roman eatholic schools, -

- and the. obligation of 'the ‘protestants to. contribute only to protestant schools was
‘recognized and maintained. : ‘ oo R

- Lord Warson :—I think that you may assume, as I think all the judges below .
" have assumwd, that priox- to. 1870 it was the inseparable and universal practicp in -
. the district which is now’ called ‘Manitoba, that each denomination provided #nd .

supported: its, own' schools without any obligation to contribute anything towards
“'the support of any other denominational .schools. oL ]
Lord SHAND :—And not only is that so in the judges’ opinions but I'think it is

_ universally accepted, Both parties are nowagreed about it, as 1 understand. Ido- _:

not think there is-any difference about'it. -

The ATTORNEY-GENERAL : =1 should ot question, if I-could quote it ,frémfredoi-. S
leclion aceurately, tho brief snmmary: of the rights and privileges made by one of -

. your lordships, Lord: Hannen, this morning as to what he, for the moment; indicated

nay be the .rights and privileges which thé several pirties had, but following out
what I have said with regard to. these.19 or 20 years, I -will ask- your lordships .

kindly to remember this: that I say’ during all that time, notwithstanding it may be-
' that the population had increased as my friend Mr. McCarthy - said,’'who I am sare

will aseist me on all questions of fact—-he always does most loyally and fairly-—not- -

 was a separate school and that a protestant school was a separate school ; and ‘that:
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* withstanding that the population has increased from 15,000 to 150,000, and notwith- -

- standing that denominations may have been growing and swelling in importance

within the protestant section, and for anght I know. within the Roman catholiesec

S
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tion, yet, daring tho whole of that time, the line of clevage or division bas been the
same. - It has been Roman catholic on one side, and protestant on the other. R
Now, the next point thatIshall humbly submit to your lordships, when I come

". to examine the get of 1890 is that in effect” the act- of 1890 does establish separate
.schools to which the Roman catholics are compelled to contribute, and. in which

-~ schools there is either religious teaching or the absence of religious teaching—1I care

_ pot which you call it, either religious teaching or the absence of religious teaching
—which was wholly inconsistent with the schools which were being supported by

" the Roman catholics prior to the year 1890, - Lo Lo
. Lord HANNEN:—Where no religion .is taught, to what denomination is it.
attached? .~ - - - ” Coo T .
The ATTORNEY-GENERAL :—I knew what was in your lordship’s mind. If your
lordship will forgive me,.I can promise you not to-overlook that matter; because,

" my lord, I humbly submit that too much has been made of what I may eall the
technical meaning of the word “denominational,” and that it has been forgotten to - .
look at the history of these schools in the year 1870.. I shall humbly submit to'your

-lordships’ that most unquestionably for this- purpose “demomination” does mean :
Roman catholic on the one side and protestant on the other, and I shall contend be-
- fore your lordships that the distinction attempted to be drawn-by my friend Mr; |

+ “McCarthy between denominational and separate is ill founded, and that it is essential . |
to the success of the-argument .of the appellant. - - - LT ; .

.- Lord Warson :—Does  denomination” refer at all to a race or rapk or natio- |
nality ? I thonght-it referred to the common religion. e
The ArToRNEY-GENERAL :—I should like to answer Lord Hannen, as he would
know, perfectly fully.. I would suggest, my: lord, that we have got to consider what
were the schools which, from a religious point of view, the protestants were satisfied

.. with, and what were the dchools, which, from a religious point of view, the'Roman
catholics were satisfied with. . I say -it is absolutely and entirely foreign to  this
question to consider whether within the protestants there were wesleyans, baptists, .
congregationalists and Hther sects of importance. =~ . ~ ~ - o

‘Lord Warsoxn :—Laying aside race altogether, if one set of schools were such -

. that the protestants would send their children to them, and the Roman catholics -.

"~ would not, and the othér such that the Roman catholics would - send their children-
and the protestants would not, I should say those were denominational schools.

The ATTORNEY-GENERAL :—It is ouly my argument now, that, as I shall submit, -
‘when you look either at the history or at the legislation, that is what is meant by -
denominational in the British-North-America Act of 1867 and in the Manitoba Act.
of 1870; and I.know Lord Hannen will follow what I.have in my mind. What I.
. am endeavouripg o submit respecttully to your lordships is this,” that if you come
.. and endeavour to.argue this case by construing the word “denominational” as
* " 'though you were dividing the protestant sects up into a number of grades, you will -

+

_lose sight entirely of what was the reason and object of the agt. *
" Lord Warson:—Ezxperience.may be different in America or in Canada, but I
" know of no school which can be called parelysectarian which any denominationalist .
. ~would approve of.. ‘Denominationalists would not be satisfied, as far as my experi-
. ence goes, with schools.in. which there was-no religious teaching. . - - -
" The ATToRNEY-GENERAL :~—I am anxious to confine my mind at present to the
particular; points which I bad hoped fo enumerate. before .your lordships to-day. "1 -
am not suggesting that there is.not!difficulty in my way, and I am not suggesting -
that we may not have to. consider whether denominationsl has not got the meaning -
" that Lord Hannen indicated it might have in certain places. L
- Lord HaNNEN :—Dges your argumeént amount- to- this, that no non-sectarian
school is denominational ? C LT S RO
i The ‘ATTORNEY-GENERAL :—I should suggest that these sectarian schools cons .
. stituted under the act are clearly "denominational as compared with the Roman
- catholic schools. ‘My:lord, a Roman catholic school is denominational in one sense.
- liord HANNEN :—Of course it is. S e
. The ATTORNEY-GENERAL:—Therefore, ' your lordship will forgive me for a
moment. - I merely wanted to say that I-was not overlooking the point. . o
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. Lord Hanne® :—But everything that is not Roman catholi¢ is not necessarily
denominational. . -’ : B ‘ ‘ S

‘The ATTORNEY-GENERAL.:—Certainly: not. I perfectly agree. T would like to °
put a case which, it seems to me—1I do not know that I may not get into difficulties - . .
—would -be clear: for instance, take a school of cookery.- I do not-know, I am"
sure, whether there-are.any ruales of the Roman catholic church. that a school of
sookery would have to be preceded by any.grace or religious. ceremony before the
lesson was commenced, but I will accept any form of educatien in which it would
be-admitted by all persons religious principles would not be supposed- of necessity
to be introduced, ) S o -

... Lord Smanp :—The archbishop’s affidavit goes the .length of saying that what-
iever the branch of education is, it must be taught by a Roman catholi¢, and a Roman
‘catholic thoroughly imbued with Roman catholic principles. - T

- . The ATTORNEY-GENERAL :—Let me explain that when I come to it; but I only
desire your lordships to follow my argument when 1 suggest that I am not here to -
say for a moment that it is to ‘be pressed fo the length that- everything must bé
imbued with Roman catholicism, But I do say this, that the 'strength of our
‘argument depends upon-an examination of what this statute of 1890 is; and I say _.
that upon the faets, whether you regard-the statute -itself, or whether you regard -
the affidavits which speak- of the schools referred to in the statutes, they are
‘denominational—and I acept the word at onee—in the sense that they are of -that
class . which- was intended to. be separsdted from the Roman ecatholics.in the
.year 1870. - K . S T ' |

. - My lords, will your-lordships allow.me to makeone or two very brief references
‘upon. this' question of separate schools and denominational? I think, but Lspeak
with'great deference in the presénceé of my learned friends from Canada, that there . .
is a mistake with reference to the use of-the.word. 1 will ask your lordships tobe . .. -
kind enough to refer to page 109, where Mr. Justice Tascherean cites the French . -
slatute: Yourlordships will remember that the law is equally law in. both. French
and in English. I belicve tig priginal document js written in French. . PR

- Mr. McCarTtrY : —No. o N C o .

The ATTORNEY-GENERAL :—The, law, at all events, is writténin French as well
zs in English. ' Mr. Justice Taschereau 4t any rate says so, and I will take it from
Liorp. Warson :~—Although it does not apply strictly, I think you may apply .
‘the rule which is formulated by the Quebec code ; you must take that. construction
‘which appears to be most in' conformity with the spirit of the legislation. .

. The ArToBNEY-GENEBAL :—That is the principle of my argument. It‘is because
T'himbly submit the distinction, which -my friend Mr. McCarthy told your lordships . .
‘was of great importance, between denominational and separate, is inconsistent with
‘the general scope of the legislation, that I huve called your lord=hips’ attention to this.

Lorp SEAND :~—I'may have misunderstood him, but I thought-he used that more -
‘historically than anything else—the moment you have a sepatate school undoubtedly .- .
"it then i8 a class school, the. moment you have &-separate; gchool it is a denomina--. .- .
“tional school, . e " BRI
. The ATTORNEY-GENERAL:—I am not comparing separate with class, bat -separ- -’
ate with denominational, - . . oo T

. Lord Sganp :—The moment you get what he called a separate sehool, it is wn-"
doubtedly: denominational, * - . . R e .
The ATTORNEY:GENERAL :—Nobody knows better than your lordship that I do -
not desire to press anything Mr. MceCarthy. said, unduly. against him. I meant-to.-
sity that we considered that undue stress has been laid on the word “denomination,” .

" Lord Morgis :—Mr. McCarthy suggested that- Mr. Justice Tascherean. rather
fellinto'a mistake by usipg “separate’ asa synonymous term with *“ denominational.” -
~.. . The ATTORNEY-GENERAL :—Yes. Of course we all understand;’'standing here,,
we are only endeavouring to answer one another, but when the question was put by -
.one of your lordships to-my friend, Mr. McCarthy, ‘whether he considered it impor-- -
‘tant, I think he said it was of very great importancée; Will your lordships-look at ™
‘page 109; where the French.language is given: “ Rien dans ces lois ne pourra pré- -
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© judiciér & aucun droit ou privilége confers, lors de l'union, par la loi on par la cou.
“-tume.” "It is a little curions to_notice that that'is translated * practice,” - I am not
‘gure that *custom ™ would not be rather: stronger, but it makes no_differonce-—*3

- aucune classe particulidre de .personnes. dans la provinee, ‘relativement. aux dcoles

_8éparées,’—then the parenthetical translation. put, 1 have no doubt, by Mr. Justice:
" Taschereau is * denomjnational schools,”” R o S

‘the other, - ' -

¥4 o, Liord WArson:—Lt is quite possible that the word . séparées . may have had a

8 meaning, ot téchnical meaning, in Ontario and. Quebec.. That'is quite possi- -
ble, because even in the act of 1867, the words separate or dissentient are used there :

__as indicating, .in the provinces to which'the att then applied, at all events, two
- - varieties of-denominational schools. - CR R S :

The 'ATTORNEY-GENERAL :—* Separate” in.one province and “dissentient” in -

~ Lord Warson:—But they both refor back IOy,rth(? wbxd’”“ denb"rﬁiﬁ’ﬁtion.”'* The‘y'

. are svf’ecinli provisions with regard to special classes or denominativny. < .« < -

he ATToRNEY-GENERAL:—I hope not to fall, if it 'bé an error,. into tho same .

-error, a8 I' ‘humbly’ submit it is, by attaching undue importance to the word:

“séparée " or separate, but ['do say -that when you start with the history and look
at the legislation of' 1870 and look at the subsequent legisiation, it is not correct to

‘allege that denominational means sectarian in the sense of breaking up the protes- -
" tants into.a pumber of different sects. On the other hand, it is correct to say that.
“the people intended to-be protected were the protestant religionists on the one side

and the Roman catholic religionists on'the other.-. . :
Now, my lords, I think a little error was madg; quite unintentionally, by one

of your lordships with regard to Mr, Barrett’s affidavit, and I should like to call-
« your lordships’ attention to - what. Mr, Barrett camplains of, becanse I now desire-to

submit to your lofdships what is the strength of our position . from the Roman

-catholic point of view. We say that the s¢hools under the act of 1890-—cull them

non-sectarian oir sectarian,.or call them denominational of undenominational--call’

" thiem what you like—publi¢ schools—are schools to which, according to their con.

sciences, Roman catholics eannot send théir children, and we submit that 1o force”

-Roman_ catholics, in the event of necessity, namely, there being no -other school,
- either to leave their children in ignorance, or to send them to these schools; and at
" the sume time to fovce them to contribute to these schools in places where they arc

- minded to establish the.Roman eatholic schools does prejudically affect rights and

e })rivilegeu as they existed. ¥ must not bo' drawn to-day into arguing before your

ordships what “‘right or privilege” means, or what “prejudicially affeéted "

‘means. I am going to, protest against the doctrine that it is to be construed by

..some technical meuning like privilegium. I shall sibmit presently that the refer-
- ence to the word “ practice ”- indicates clearly that that is not the way in which the

word “ privilege” has. been used, but in a far widersense. But, my lords, I am
about to point out, when I ‘comé to argue on the statute of .1890, that the schools

“which are theréin by Jaw established ‘are schools to which no conseientious Roman -

catholic; whose rights and privilegesare to be respected, can send liis ehildren, or.to
whick he would willingly be called upon to subseribe, and it is, my lords, becauge 1
think that it was a little.too readily assumedon the statemept by my learned friend
that you must regard these schools as absolutely unsectarian—~as absolutely unde-
nominational, becaase they. are called 8o in the statute—that an ervor. has erept in

- mpon which, at any rate, we are entitled {0 address soie argument. I shall point

out that on the admitted facts the sehools are acceptable to' the protestants, .1
entirely deny that. M. Logan is a.bona jide objector—entirely. He is here to assist

and sent here by the provineial government to assist them.

- Lord HANNEN :—You do not suggest that the bishop. is not sincere. L
~The: ATTORNEY-GENERAL :—1 say the bishop's affidavit is very mauch in my "

“favour. . I know I am entitled o referto it, and [ shall refer to it. - ‘

Lord. Mornts -—By his affidavit he does not allege thit there was any doétx'fne'

: objectionable to the church of England: he only says thata great many bishops and

. persons do not like it. .- - -

‘
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* "The ATTORNEY-GENERAL :—He says more, He says that the protestants are

_satisfied with these schools. * Would your lordships kindly turn to page 12 and just

. see what Mr, Barrett really says. I'think Lord Shaud or Lord Watson referved to

Vit,' “Iam a ratépayer and resident of the city of Winnipeg, and have résided in the -

#nid- city continuously for'the past five years, and -am-a member of the Roman .
catholie church. On and prior to the 30th April‘last, a school district (having some .

- yoars -before been established) existed in the city of Winnipeg, and such school - '~

district. was under the direction and management.of the corporation, knewn as the
school trustées for the catholic school district for Winnipeg no. 1 in the province of .

Manitoba, The said corporation has established and in operation a ‘number of .

gohools in Winnipeg under the provisions of the various provincial stitutes relating

- to schools, to one of which, namely, Sz. Mary's school, situate in Hargrave street,
I have for three.yeuars past sent my.children for instruction, which children are .

- aged respectively ten, eight ‘and five years. ' That the said St; Mary’s school is still
in existence, and the same teaching and religious exercises are continued as before.
the passing of the said act, and my children still atténd said school.” = - . ;

- Lord Wamson :—1In point of tact, St. Mary’s school had become 'a school under

. the-provisiois of the act of 1871, the act of 1870 having come to an end, - . .

. ..~ The ATTORNEY;GENERAL :—Your- lordships will see how that is when [ look:

- at the statute. It is very important, becanse my friend, not unnaturally, called
your lordships’ attention-to the fact that he was continuing to send his children

- to schools where there was no religious instrnetion at all.  That is not so.

Lord Warson :~—Hesaid the very reverse. I referred to that, PR

Lord SaanDp :—1 suppose there is:no doubt that thut is & denominational school

in every seuse of the word. - : ) . C R T

- The ATTORNEY-GENERAL:—I have said s0. o ‘ | .
. Lord MosRris:—Is not that his complaint, that the school which was paid for
up to'the year 1890, being a denominational one, ho. still . continues sending his' .
children there, but it is now struck off? That is the point. . = . o

. The ATTORNEY-GENERAL :—May L point out, though I am goin% into another
matter now, that that school would' have been paid for aud eontributed to out of.. -
catholic ‘contributions, and. yet it will become a.-publie school and non-sectarian
under the act of 1890.. I will call your lordships’ attention to the actual language

. of the siatute which deals with that point ; but it is very important that J' shouid
point out that he distinctly confirms the affidavit.of the archbishop'so far as he is
concerned as a parent.of the child.” He says he has read it, and so far as the same,’
lies within his.personal knowledge, it is true, and ag to'the rest he believes it to be.

* Then in paragraph 13, hé says that “ the' effect of the by-laws is. that one rate is
~ levied upon all protestant and Roman catholic ratepayers in oider to- raise the.

amount-mentioned in the said exhibits C” and * D,” and the result to. individual rate-

payers is, that each protestant will have to pay less than'if ho were assessed for

protestant schools*alone, and each Romun catholic will hiave to pay more than it he

were - asgessed for Roman catholic schools alone” I am not on the question of .

quantum ;. 1 do not propose toargugthis case on that, but-I gm about to point out, -

“when I come to deal with the act of 1890, that the position:is this, thiit to a school "
which we are entitled to say . is not Roman catholic, as it existed at the date of the.

passing of the act of 1890, the Roman catholics are called upon to contribute and

that.those are schools &t which: conscientiously they cannot allow-their children to

.attend, ’ t _ e . : :
. "[Adjourned to to-morrow at 10.30.] : -

-~



92" . s - M,&MTOM-SOHOQI{AC@.'

IN'THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL,
- CouNoIL .Cmium;ns, WarrenaLL, Thureday, 14th J uly, 1892,

- _ _ o Present: . CL
" The R(. Hon, Lord Watson, © . * 'The Rt. Hon. Lord Hannen,
; . The Rt; Hon. Lord Macnaghten, .The Rt. Hon, Lord Shand, ~ =
. The Rt Hon. Lord Morris,  ~ * ..~ The Rt. Hon.'Sir Richard Coueh;
R . TeE.Crry or WiNNIPEG . © o
: - BARRETT, © . .. N
S cand ‘
Tae Crry or. WINNIPEG
CoL s , o
Logan.” ©  “ 70 . T

rten' & Mer,édith,‘ 13 New Inn,

Sfrgl)d,W.C;] o o o . o
.. Counsel for the appellants :—Sir Horace Davey, Q.C., Mr. McCarthy, Q:C., and
the Hou, Mr, Martin, S el oL
." . Counsel for the respondent- Barrett:—The Attorney-Gemeral (Sir Richard .
Webster, Q.C., M.P.), Mr. Blake, QC., Mr. J. S, Ewart, Q.C., and Mr. Gore. '
.. Counsel for the respondent Logan :—M#.: A. J. Ram. S
| cat " Third Day. o , |
The ATTORNEY-GENERAL :-—When your lordships adjourned yesterday I had
" discussed what was the condition of matters at the time of the union of Manitoba
with Canada. In our submission to your lordships, had this act of 1890 been passed
in the year 1871 it would have been ¢xtremely difficult for anyone to contend that
. .it did not interfere with rights or privileges with respect to. denominational schools
» "which some class of persons had by law or practice in.the province at the union..
It is because that -is our main contention before your lordships that I postpone
altogether for the present any consideration of what had lxaé)pened between the year

‘[Tranchript Qf the shorthand notes of Messra. Mo

'18%0 aud the 1,ﬁea.r 1890. It is well that I should very briefly recall your lordships’

_ sttention to the affidavit of the archbishop with- regard to this matter at page 14
.- because I cannot quite aecept the view presented by my learned friends as {[:) what-
~ was the fair effect of the affiduvii and of the other evidence as to -the state of-the

facts. - If your lordships.will look at the top of page 14 of the record he says : prior.
.. to the passing of the act——that is the act of 1870—¢ there existed in the territory
. now -constituting the provinge of Manitoba a number of effective schools for
children,” &c. [Reading to the words at line 14]. - “ The members of the Roman
catholic church supported the schools of their own church for the benefit of Roman .
catholi¢ children, and were not under obligation to, and did not contribute to the
sns)pon .of any .other schools.” My.lords, I do'not know that my learned friend -
will digpute it, but I am going to contend that the exemption f¥om subscription to
. the schools of protestant denominationa wus a privilege of the class of persons called
-Roman catholics, * In the matter of-education, therefore, during the period reforred .
"' to, Roman catholics were as-a matter of custom and practice separate from the rest
of the community, and their schools were all conducted according ‘to the distinctive -
* ~views and. beliefs of Roman oatholics as herein set forth.”. I venture to read this
again and to press it upon your lordships’ attention once more, I know of course
at it was very fairly. reag' two days ago by my learned friend, but at thesame time
I venture to press it again because it has rathor been suggested that thero was -
ractically no eduestional system at all in Manitoba prior to this time, and it has
’ geen rather put by my learned friends as though it was a school here and a school .

" there. I submit that upon the facts which must have been in the minds of those
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* who framed the act of 1870, it is_ clear that the Roman catholics were arranging.
their own educational establishments—their own schools, and the protestant denomi-’
nations were doing the sameé. Then, I ask your lordships to consider what must
; be a matter of very great importance, and that is the allegation in paragraph 7:—
“Roman catholic schools have always formed an'integral part of the work of the
" Roman catholic church;,” &e. [Reading to the words ‘at ljze 30.]° “ In edweation the
: Roman catholic church att—aches:%ery great importance to the spiritual culture. of
" the child, and regards all cducation unaccompanied by instruction in -its religious
- aspects as positively T think .it must be ‘‘possibly "-—“detrimenta] and- pot
* beneficial to the children.” ‘ R T
. Lord SHAND :—1It is ““ possibly ” in the affilavit in the other case.- . ., ..~
- Lord Morgis :—One must judge of what hé was likely to swear. He would not.
© gwear that it was “ positively.” o L. L S
The ArToRNEY-GENERAL:—* With this regard the church requires that. all' .
' teachers shall not only be members of the church, but shall' be. thoroughly- imbued -

-with its principles and faith ; ‘shall ‘recognize its spiritnal authority, and conform .

to its direetions. . It also requires that such books be used in sohool, with regard to

certain subjects as shall combine religious instruetion with those subjects, and this -

. applies peculiarly. to all history and philosophy.” . 4 L )

Lord MaoNAGHTEN :—I suppose that is true of all denomiuations, is it not ?

X The ATTORNEY-GENERAL :—Ab any rate, it is sufficient for my purpose to say-
‘that it is true of the Roman Catholics for this purpose, because we are considering

. what was the constitution of the denominational schools which the Roman catholics’
“were entitled, as we submit, to have protected at the. timethat the act introducing

Manitoba into the union was passed.

Lord Saanp:—I think the last two pziragi'aphs of section 7 are peculiar to the

*. Roman catholics,

The ATTORNEY-GENERAL :—Probably ; I ought, perhaps, to réad paragraph 8-

“ The. church regnrds the schools,” &c. [Reads paragraph 8.] My learned friend -

Sir' Horace ‘Dévey has used that -passage in the affidavit as an admission that.
there was no interference with any right or privilege. . I shall have to argueon’’
the meaning - of ‘ the words “prejudicially affected” in 'a very few moments. . I
humbly submit it i§ vot right to assume that, because his grace the archbishop has- -
‘said that they. will revert to the system, that. therefore there is noprejudicial
“affection in regard.to their rights and privileges, .
Lord MaonaeHTEN:—I do not see what authority he has to speak on behalf of
protestants. Of course, everything he'says is-worthy attention. , AR
‘The ATTORNEY-GENERAL :—I am going to point out that the protestants say it
for themselves.” - T ‘ <
- Lotd MACNAGHTEN :—1It has not the same effect. . o
-~ The ATTORNEY-GENERAT, :—But, on the other hand, when the statement is made,
-and: not contradicted, and this is an affidavit in the proceedings, I submit 1 am
" entitled to call attention to it. P ST
- " Lord MaonacHTEN :—He speaks with a different weight of authority when he - -
is speaking of his own church. ‘ o S
* + * The ATTORNEY-GENERAL :—I accept what your lordship says as & criticism
onit, - R . . . ' .
Lord MaoNAGHTEN :—It does not seem to be accuraté with regard ‘to. pro-
testants, " : . C o . .
" The ATTORNEY-GENERAL :—I propose to poitt out that the protestant bishop
does not object to the schools in so fur as. they go. He would like something: more.
The point T am desirous of making here is that the statement that the archbishop .
makes—of course your lordships may say it is not to be regarded—— -~ - ;
- TLord MAcNAGHTEN :—1 do not.suy it is not to be regarded, but I say.it has not
‘the same weight. - - o : A
The ArToRNEY-GENERAL:—In 'that view I thipk I'ought to submit to your -
lordship that this allegation is not going one bit loo far, ) T .
Lord Morris :-—There was an affidavit made by Mr. Bryee. -

s
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. . The ATTORNEY-GENERAL :—I ami going: to call attention to it in 2 moment. “Such
- schools are in fact similar in all respects to the schools’ mpintained by :the. protes-
_'tants'under the legislation in force immediately prior to the passing of the said act,”

We have a form of prayers used here both before and aftey'the passing of the act of
" 1890, and it is the t}_;.ct that the prayers which are’ in use jn the schools under the
~-act of 1890 are identical with those which ‘were in usein ‘the protestant schools

prior to the act of 1890, - NI -
B70? - What wag done be-

. Lord Hawnen:—The question is what were-in use in
twéen 1870 and 1890 .is not-important,. o I T 13N
" The ArToRNEY-GENERAL:—I was not applying my{/mind to that for the"/!*l%gri
ment. I was meeting the observation of Lord Macnaghtep's that the statement tifat
" the protestunts were willing .that their ¢hildren should jattend thése schools might
not {:g entitied to weight, . That is the whole point of 1fy observation. It hds no-
, reference to a comparison botween the period of 1870 and the périod of 1890. I was
dealing with the allegation made that.the affidavit wag not in'this respect entitled °
to so much respect as in other parts. - T S o
. Lord Suanp :—The prayer was adopted on the 21st May, 1890, by the advisory
-board. This affidavit i8 made in October, 1890, and there is no objection taken to °
" the prayer in'any way., - o
The ATTORNEY-GENERAL:—I have the forms here, | I have not made my niean-
ing clear. "I am not saying that he raised any objection to the prayer. - 1am simply
on the point that the protestant members are satisfied with-the schools as they stand
at present, o T ' . : ' g : . S
. “Lord SEAND :—1I think it would be very difficylt to make that out if you take
~the other affidavit out of Bishop Machray. , T :
*. . The ATTORNEY-GENERAL:—{ have a great-diffidulty in dealing with more than.

- ong thing at a lime. - 1 was for the moment dealing with this allegation. =~
' Lord Ssanp:~My observation bears upon thit very matter, e
The ArTORNEY-GENERAL :—Certainly. . . .o
' "Lord Warson:—Is the act of 1890 except in thut one matter of imposingan.
equal assessment and-thereby, it is said, creating a distinction doing away with the
“privileges possessed beforo 1890-is the act not capable of being worked so as notito
-injure any person ?. e ' ' - ' i

The' ATTORNEY-GENERAL :—No, with great deference, I submit not. o
‘ Lord Warson:—The complainant in this case, the objector’Mr. Barrett, states a
much smaller ease against the act, - ' L B B . o
The ArroRNEeY-GENERAL:—He distinctly refers td this affidavit of the arch-
* bishop and confirms it,. T mentioned that yesterday. I propose to call your lord-
shi{m’~ attention to the act of 1890. Your lordships will retnember hé is sending his
children, at the time this application is made, to a school which is conducted as.a
catholic school had been conducted, and not as a {:)rot‘es%a,nt, school, but at present I
only desire before passing on to poiut out to your lordships the allegation is that the
- schools are in fact similar in all ‘respéets to the schools maintained by the protes-
tants-under.the legislation in force-immediately ‘prior to the passing of the act.
Lord WATsoN :—Am .1 to assume that .he was dissatistied with the teaching
before the act ? . g . ' o O ‘
The ArrorRNEY-GENERAL:~—No, certainly not. I shall have to show your
. lordship that that school, if eontinued, will not be entitled to have its;ghare of the
grant ;- that under the act of 1890 it would cease to be a‘public schoel, afid to have
its share of taxation ; and in fact will not be a public free school within the terms
of the'apt of 1890. . =~ . C oL
- Lord Moggis :—By the act-of 1890'it has been.- v ° ‘ :
The ATTORNEY-GENERAL :—He is- speaking of a time at which the aot has not
come, into force. I will not .overlook that, because 1 have noted the .rections of
" the act of 1890 to which your lordships’ attention has not yet been called, which,
we venture to think, interfore, and prejudicially affect the rights and privileges to
a much greater extent than the mere question only.of being iound to contribute,
though that in itself is extremely important. .I would ask your lordships’ psrmis-
sion. to call attention to the passage I was reading at the top of page lg = Such

i.
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‘schools are in fact similar.in all ros bects to the sehools mainléiqed by thé pfotestants
“under the legislition in force imimelliately prior to the passing of the said act. The
“main and fundamental differonce bptween  protestants and catholies with reference

to edugation is that while many jirotestants would like educntion to be of a more

_distinetly religions ql}arau:ter thun {that. provided for by the said act,; yet they aré
“content With that which is so provided, and have no conscientious scruples against

“such a system.” -

', Lord Saanp:—Do you equit'kh’at to be the f‘nci‘?’r‘ :

" The ATTORNEY-GENERAL :—I1 dg; - A R AN
- Liord SaanD :—Thit protestants are quite woutent with this system ?
‘The ATTORNEY-GENERAL :—No, I did 1t say “ quite content.” . ,
. " Lord Smanp:—¢Content.”  The diskifietion belween “quite content” and
¢ content” is small. s :

P St
. . N ' . '
'The ATTORNEY-GENERAL :~~My|reacon for only asking your lordships to lot me

" putit in my own way is this: .that I do understand the affidavits to indicite that

" many protestants  are quite. content'that their children should go to this school in- -

tending to provide them with a religious education elsewhere, wheroas the Roman

. eatholies sy that-a 8chool so conducted is not a s¢hool to which they can con- | .-
- scientiously send their children,- - : g ' ’

Lord WarsoN:—One would suppose that that must be the case to some extent,
or else the act of 1890 would not have been passed. . . o T

Lord Mogrris :—WHhy is it necessary for the archbishop to go into the quéstion
of what- prOi‘estants think ? It'is enough for you what the catholics think. -

‘Tho ATTORNEY-GENERAL :—It is quite .cnough {or me that when the point has’
been put by some of your lordships that they are nol askod tosubscribe, or to'make .-

. any contribution, to any school which is in any sense denominational. I think upon

" I think it i3 im

.which is in the mind of ‘Lord Morris..

"+ Lord Suanp :—There is_that distinction, -+ :

the affidavits the fucts show that the public schools which have been: I;ést‘ublished, g
and which are paid for by catholics, are schools which are in the main, 1-do not'eay .

entirely, but in the main, satisfactory to the protestant denominations; and there-
fore they do directly prejudice and interfére with the sehools which are satisfactory:

-to the Roman catholic denominations, . .

. ° / .
Lord Morris:—I do not follow how that tukes the argument farther than the .

" fact that the' Roman catholics cannot go there. If they cannot attend these schools,

these schools are as if they never -existed, as far us they are aonc‘p‘rned. .
Lord Spanp :—What.Bishop Machray says on this very subject is:—* With the

‘great majority of the bishops and elergy of the church of England, I believe that

the cducation of the young is incomplete, and may even be hurtful if religious

" instruction is éxcluded from.it.”” That is identically what thé archbishop says.

~ The ATTORNEY-GENERAL:—He does not say that the ' childron will not be sent
to those schiools, The distinction I am endeavouring to drawiis the distinction .

Lord Mogeis:—It is very much in my mind, because I am very conversant of -
senior member “of the board of education which has 10 deal with the subject.
Protestants, as a matter of fact in Ireland, will send their children to.the .model
school, although some of them may prefer this, that, and.the.other; but they are
- ELY - B

4 country i&ﬂwhiah the whole-thing comes up every day, and in which I am- the

. under & ban so far-as the Roman catholics'are concerned.

‘The APPoRNEY-GENERAL i—I cannot neglect any point thatis magl/e against me,
y mportant to consider whether the public schools established under the
act of 1890 —— ' : S . _—
Lord SHAND :~] think the other element you desiderated is also given by
bishop Machray: 1 have ng doubt that if religious training is éxcluded from the
ublic schools, as is threatened, this will be the policy in- future of the church of
ingland, and: of myself. The re-establishment of our parish schools is meroly a

question of mcans and time,” That is identical with the archbishop. :

Lord:Monrris:—I do not see that it is identical. The Romancatholic arch-
bishop eswearss that it is substantially against the tenets of the. Romancatholic
church for Roman catholic children to attend these non-sectarign schools,

“ 3
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©  The ATToRNEY-GENERAL :—~That is-the point I was upon. R
.. Lord Seanp :—1I thought the protestant view was that their children would stll
go to the public schools, Co S s
' The ATToRNEY-GENERAL :—The distinction is/npt that they will not supplement.
* the protestant education of other schools, but tkif;they will be coutent.
‘Lord Warson:—I do not know. whether.mntfﬁ*em Tely upon.one’s own expe.
" rience. - These kind of guestions were more or less burnihg questions in Great
Britain about the year 1865 or 1866, and during the. whole of that period, as far as’
my knowledge and .experience goes, there were large classes of protestants, and
especially pregbyterian protestants, who I am glad o see are recognized.as Chris-
tians in Manitoba, who were in favour of secular ediication, and think that religious
.education -ought to be-imparted in the family, or by thechurch, and not in asecular
* schiool, where they ave learning the rudiments of knowledge, On the other hand
- there are a great.number of episcopalian protestants who take a different view:: but

‘T have never yet met a Roman catholic who took ‘that view: - . R
. . THE ATTORNEV-GENERAL :=-What I would desire to be'allowed to submit as part
. Rf my argument is this : that there are two questions, the one question whéther ye

" several respective’ denominations, protestant and eatholic, will supplément the

- 'school by religious instruction, upon which ['admit, and was.going to have eaid if

. hiad not been anticipated, I think the views of Bishop Machray accord with the views.
of the archbishop; the other question, whether the protestants will permit their
children to go to these schools, whereas the Roman catholies honestly and conscien-

" tiously cannot. : DS T . - S

Lord Sganp :—I do not take the viqv%&yfg have been suggeésting ok that second

. point. ot Lo T e ‘ =
P The ATroBNEY-GENERAL :—I desire merely tg hewgllowed to presenf my argu-.
‘ment to your lordships.on the point. Of course it-is not for me to suggést that my

“.argument is right ;. but I ask your lordships’ consideration of it. - Will your lordships

. tarn to Mr, Bryce's affidavii, pages 20 and 21. I had no knowledge of the Logan

" papers -until they were given me for the purposes-of.this case. Iﬁa says: ““That

. the presbyterian church is most solicitous for the religious education of all its child-
ren, ‘It takes great care in the vows required of parents at the baptism-of their
children, and in.urging its ministers to teach from the pulpit the duty of giving
moral and religious training in the family, It.is most energetic in maintaining
efficient Sunday schools which ‘bave been called.the ¢ children’s chureh, and in
requiring the attendance of the children at the church services, which is-made a

- great means-of instruetion. I think it is our firm belief that this system, joined:
with the public scliool system, has produced and will.produce a moral, religious and -

- intelligent people.” " So-far I submit it confirms the view I have taken that they do
not object on conscientiousg principles to the children going to a public school. They
ave satisfied by - supplementing ‘those schools by their own schools, He siys in

- terms * That the presbyterians are thus able to unite with their fellow Christians of

.other churches in.having taught in fbe public. schools (which they desire to be

taught by Christian teachers) the subjects of a secular education, and I caunot'see

that there should be any ¢onscientious objection on the part of the Roman ecatholics

. to attend such schools, provided adequate meins be provided of giving elsewhere

" such moral and religious training as may be-desired”; but on the other hand there

should be many social and national advantages.” Po{ssi'bly Lord Macnaghten will ot

object to my saying— and I should like to make the observation—— ° : ’

‘ Lord MacwaGHTEN :—I do not think Mr. Bryce has added anything to the weight

of hisargument or affidavit by stating his view of what Roman catholics do or ought.

- to do. o : .o ‘ : ; o .

: The ArroRNEY-GENERAL :—My whole point is to show that there is this ‘broa

distinetion - with regard to the ‘right and privilege that in the one case protestants

are willing and can conscientiously avail themselves of the benefits of the public

séhools supplementing that by their religious-instruction, : g .

" Lord Suanp:—He speaks for presbyterians only. - . . S
The ATroBNEY-GENERAL :—For presbyterians who are an important protestant
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... Lovd Morrrs :—They are much the largest body. : o :
- " Theé ATTORNEY-GENERAL :—Yes, much' the largest body among the protestants, -
-, Lord Mormis:—And I believe the methodists come next. The church and
.catholics come down very low, ' ‘ o R o
- . The ATToRNEY-GENERAL :—It is. a completely different point to the one which .
. T am humbly submitting.to your lordships that in' the case of a Roman catholic they
cannot congcientiously avail themselves of*the advantages of the public iostruction
* because of their view with regard to what education should be. =~~~ - =

: Lord MoRris :—Looking at this as a'matter of fact-anybody who takes mhg -

- trouble of r‘%ading»the report of the commission to inquire into the national system - -
|

- of education. ip Treland will see’ that Cardinal Cullen claims what this archbishop
- claims- also;» namely, the exclusive right of'the church to superintend ‘education,
“- That may-be J‘jghtfqr wrong; we-are not going discuss theologival questions; but
_ that is asserted as a matter of fuct, . , . o o
~ Lord Warsoy:—In Winnipeg, asfar as one can judge from the sum expended
~ on the respective schools belonging to the protestant and the catholics, the protestant’
element must be to'the catholics as 30 to.1. There are 75,000 dollars required for.
- the protestants, un\t_i.2,500:f0r the catholies. ~ o o
Lord Morris:i—1 do not see the.object of all this, except to ascertain the fact
. that thé members of the Romaun catholic church will not go to those schools.
0 M MOCAR'THY\:\—-The actual population taken from the-census in Winnipeg is -
2,470 Roman eatholics, 6,850 church of Kngland, 4,310 methodists, 5,952 presbyter-
. ians,'1,000 baptists and 5,000 all others, = . o o ‘
- TLord Morris:-—That is the town of Winnipeg, but what is the proportion in the
province-of Manitoba 2 - . ‘ . o . T
. ." Mr, McCarraY :—There is a total population of 152,000 ; baptists 16,000, Roman
‘catholits 20,000, church of England 30,000, methodists 28,000, presbyterians, 39,000
and all;others 17,000, - . : . : S .
Lord: Morris :~—That is the reason I ssid the presbyterians were: by far the
largest body:- . . - : S . ' .
‘ The ATTORNBY-GENERAL :— am merely auxious to diréet your lordships’ atten-
" tion to one or two matters in this. particular connection and to puss on. I do not’
want to'ocoupy your lordships’ time by unnccessary discussion, but it is_important -
that I should make my meaning clear. I am only here to gsubmit what I think is
entitled to ‘some weight. Now I turn to Professor Bryce's affidavit in the Logan
oase. [-only use it because it has been referred to by my learned friefds. I'do hot - -
know 'tha&{ am entitled to use it, but it does bear directly on:.the point which I
mentioned, especially with reference to an observation of Lord Shaud’s as to what
the a}ftitnda of the presbyterian body was. It iz at page 19 of the Logan case, para-
. graph 5. : ‘ .
& pLord Suawnp :—I spoke of the protestants, not of'a section of them; the presby-
- terians, oo ‘ ] :
The ATToRNEY-GENERAL :—This bears directly at any rate upon my argument,
Lord SaAND :—1 merely made my observation. I did not assert anything about
the presbyterians, T : : o
' The ATTORNEY-GENERAL :—At page 20 :—'The presbyterinn synod of Manitoba
-and-the North-west Territoiies, which rcpresents the largest religious body in Mani- -
tobu, passed in May, 1890, a vesolution heartily approving of the Public Sechool-Act’
of this year, and I believe thatit is approved of by the great majority of the presby-
terians of Manitoba.” Then he proceeds to deal with the question of supplementing
publie education of & secular character by a l_'oli%i(_ms education, . e
Lord.SaaNp:—I think you have made out that presbyterians have little, if sub-
stantially any objection. S : C . Ce
Theé ATTORNEY-GENERAL :—Then will your lordships kindly turn back to. Bishop
Machray’s affidavit at pages 6 and 7. The important paragraph is the 2lat:— -
“ When- the School Act was pagsed as above mentioned,” &c. [Reading down to line--
44, page 7 of the Liogan case.] - “ The re-establishment of our parish schoolsis merely'
‘& question of means and time.” I nnderstand that gentleman to. say not that they
“object to their children going to these public schools, but that they will supplement
.33a—T . - i o o :
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them by the establishment of parish séhbols-vip 'wh:ich feligigué instruction will be

Lord SEAND :—I do not take that view of it, particularly if you take with itthe
sassage :— With the great majority of bishops and clergy of the church of England,
‘believe' that the. edueation of the young is incomplete and <nay even be hurt.
ful if religious instruction is excluded from it." “He means tosay he will be obliged |
' . 1q re-establish parish schools and thereby have double rates to pay—a public school
.rate and a purish rate. oo L : . o
. __The ATToRNEY-GENERAL :~—If 80, it is an argument in my favour from the church

of England poinit of view, ~ . Co T
- "+ Lord SBAND :—Quite so ; ‘Tthink it is. 'That is exactly what I have been indica-
' g'The ArToRNEY-GENERAL :—I did not corceive.upon the general scope of. the
_ ‘affidavit-that there was the same objection, particularly as I know, from the official
" doocuments which we have, that the prayetrs which are being continued and the religious -
" instruction which is being continued are the same as existed in the protestant schools
before the passing of the act of 1890, * .. : PR ' o

Now, my lords, in this state of thfnéé",, way I for a few inoments ask your lord- “

8hips.td consider what is the real construction of the act of 1870 ? -

.Lord MaoNaGHTEN :—That is the ouly question,, To my mind everything after .
1870 may be pit on one Bide, - o R
, The ATTORNEY-GENERAL :~I ventured to say so to your lordships yesterday.
There are two matters which I must ask your lordships to consider beyond that,.
and one of them is what has been done.by the act of 18907 Your lordships must
not overlook: that, and further I desire to enforce what I said yesterday, that the

only denominations regarded by the legislature at.any time, 1867, 1870, or later

e r

-periods, are the denominations of protestants and Roman catholics. -

Lord MAonaeaTeEN :—That is a-question of construction of the aet, ,

The ATTORNEY-GENERAL :—It is; . but I shall submit to your lordships that from
a . historical point of view—I am mnot sayinf for the parpose of construction—I
endeavoured to-disclaim that as strongly as I could yesterday, my learned friends
. eannot point to anything, to any other dividing -line;, except that between protes-
" tants and Roinan catholics..” That is my object in referring to it again. I should.
not have done sq but for youi lordship indicating what I was saying was not
.material.. AR - : - o ' ,
: Now, what was the position of things when- the act of 1867, the British North
America Act, was passed ? In Upper and Lower Canada, in Outario and Quebec,
as it was subsequently called, there was logislation with reference to” the existence
of separate schools and contribution to them. - I care not whether they are called -
saparate, whether they. are called denomiriational, or whether th?,ax‘eqalled dissen-
tient. [ think that that-difference of language is simply adopted because different
names had been used in different acts of the various provinces and under different
circumstances; but they all point to the same things, namely, schools which werc
established in the interests of Roman catholics, and ‘schools established in the
" interests of protestants, - . -~ ..~ . . Lo
"+ "Lord WatsoN :—Unquestionably the dissentient gchools are spoken of in the
" British' North' America AGt as denominational schools, .-~ - ; ‘

The ATTORNEY-GENERAL :—] am reading from page 4 of the Record-—sub:section
2; section 93 -of the act of 1867, If you look at-the words ‘' denominational” in
the first sub-section, and at “separate ” and “dissentient,” abd remember what had
existed in" Upper Canada and in Quebec, that in the one part there had been -a
majority of Roman catholics, and in the other a majority of protestants, you will
sec that this distinetion between these expressions is not of any importance and was
not-inserted by the legislature with any intention of conveying a different meaning.
I'desire to supplement a statement made by my learned’ friends, Sir Horace Davey
and Mr. McCarthy, with 'which I in no way quarrel; by telling your lordships that -
*-. most -unquestionably in Upper Canada—that will be in Ontario-—this exemption

from' contributing to the other schools existed by law, and was regarded as being a'

‘right existing by law. "I bave the statute biefore me. It is the act of 1863, It is.



called “sm Act to restore to Roman ‘eatholics in Upper Canada certain rights in
respect to separate schools.” By the'14th section of that act, ““every person paying
_rates, whether as proprietor or tenant, who by himself or his agent on or before"
‘the. 18t of March: gives, or has' %ive‘n' to the clerk of. the ‘municipality notice in
-writing that he is & Roman ‘catholic and :supporter of a- catholic sehool, situated in
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the said municipality, or in a municipality contiguous thereto; shall be exempted - -

from the payment of all rates imposed in support of common schools and common .
“school libraries, orfor the purpose of purchase of land or erection’of buildings for. -
common achoolgurpqsgs.” The reference is to 26 Victoria; chapter b, in the Statutes
of Canada. So I point out that at the time this British North America Aot was .
‘passed, in one of the provinces there existed by law a. iight that the Roman catholic. .
should not be-called upon to contribute to what they there call common schools. -
Lord Baanp :-—That was extended to Quebec—was it by section 2? .

The ATToRNEY-GENERAL :—I rather think they had got legislation in Quebec
~under another statute, which, practically speaking, was to the same effect; but at

any rate your lordsbiﬁs will find it.in chapter 15 of the Consolidated Statutes of
“Lower Canada. I think they were published in 1861. * Whenever the afrangements

. made by theschool ¢commissioners for the conduct of any school are not agreeable g

"to any number whatever of the. inhabitants professing a.religious faith ditferent
from. that-of the majority of the-inbabitants of such municipality, the inhabitants '
go dissentient may collectively signify such dissent in-writing to the chairinan of the
commissioners, and give him the names of -three trustees chosen, such trustees shall
bear the same powers and duties as the school commissionérs.” Unfortunately I
have not had this act before. 1 do not remember whether there was the actual .
rohibition that the persons who dissented should not contribute, but'I will ask my
learned friend just to look and see whether that be.so, and if necessary, Mr, Blake
will call attention to that. But it is sufficient for my purpose to show that in some
-of the provinces there existed- by law this exemption from having to-subseribe to. -
- the schools of another denomination, meaning thereby, as I humbly submit, protes-- .|
“tant-as distinct from  Roman catholics. T : o )
Lord MacNAGHTEN:—Sub-section 1 is general. *Then we come to sub-section 2.
" The ArToRNEY GENEBAT :—That is only applying it to Lower Canada. o
. Lord SaaND :-—The effect of section 2 is that whatever is going on in Upper -
.Canada-shall now go on in Quebec. oo v ' S
The ATTORNEY-GENERAL:~Yes, but for the purpose of the protection of Upper
- Canada, it must depend on'sub-section 1,1 think. e -
" Lord SHAND :~-You say thére were such privilegey in Upper Canada and even in- -
“(Quebec, but I suppose you do not dispute, on the other hand, what was stated to us by
the learned counsel who Jast addressed us that neither in New Brunswick nor in Nova _ .
Scotia was there any such privilege, - B - X : '
- The ATToENEY-GENERAL :—Yes,] do dispute it asregards New Brunswick.” As -
to Nova Seotia Ido not know. I think my learned friend may be right. I mustbe
permitied to make my point with reference to-that. * I am going to point out when I
come (o consider the Manjtoba Act of 1870, that théy have frtamed a section beating -
“in mind what was the condition of thingsin Manitoba and also bearing in mind what .
"questions had been raised with reference to- New Brunswick, I understand that
the protection given to Upper Canada or Ontario is by virtne of sub-section 1. ‘- Sub-
section 2 is to extend to Lower Canada the same protection that exists in Upper
‘Canada, That is my idea. Of course the question would arise whether -Upper
Cunada got the protection which we are contending for. I shall submit that when :
the British North Aimerica Act was passed it was iritended to reserve.to.Upper Canada
.and by virtne of sub-seetion 2 to give to Lower Canada the statutory axemption from
having to subseribe to schools of another denominsation,~—meaning thereby catholies -
not to subscribe to profestant schools and wice versa, for sll I know, but at any rate-
that—whigeh existed in Upper Canada. o ‘ o
" Lord Saanp :—1 rather thought that was not disputed. I do not think it is.
Whatever privilege they had was certainly retained to,them. : . o
The ATTORNEY-GENERAL :—Now, with regard to the-questions which were put to
me with regard to New Brunswick, it stood in this way : There.was a-statate relat-
Cdla—tp R
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ingto schools in'New Brunswick and the- only point that-was decided in the Renau:
case was not that there were no schools or that there were no privileges of.a elass in
relation todenominational schools, butthat that privilege had not- been taken away or
inteifered with, that:is to say, the privilege they claimed. They claimed that what.
ever was read in the Scriptures must be read from the Douny Bible, and that, inas.
- much as there was a discretion given by the New Brunswick Actof 1871'to allow’
the teacher or allow the board to direct the teacher to read from another version of

the Bible the priviléze had beer interfored with. . . S

* Lord SaaND :—Then is the head note wrong? [t says: . “At the union the law
“with respect to schools in the province of Neéw Brunswick wasgoverned by the Paxish
- Bchool Act, under which. no class of persons had -any legal' right or privilege with
réspect to denominational schouls, and a subsequent act, 34 Victoria, cap. 21, providing
-‘that the schools conducted thereandér should be non-sectarian.”. . e
" The ArroRNEY-GENERAL :»—I think the head note is wrong, -but I will read the
- passage which I had in my mind which is at the bottom of page 466. "* Those re-

. lied on are ghat.the Common Schools Act hus no onactment similar lo gection. 8 of
.the Parish Schools Act, that the Parish School Act had no enactment similar to sec-

- tion b8, sub-section 12 of the Common Schools Act, and this section it is alleged, pro-
hibits the granting provirncial aid to any "but schools wnder the Common "Schools
Act; and that by the 60th section of the Common Schools Act, all schools conducted
under its provisions shall be non-sectarian—a provision not to be found in the Parish
.School Act, and it is contended, that the owission in the one case, and the express
enactment in ‘the other, prejudicially affect the rights and privileges' which

. the Roman_ catholics, a3 a class of persons and a denomination, had in the

gchools  established or which, .might have been established ' under = the
Parish School Act; in other words, that the rights and privileges which they had
ander ‘the one, the omission and the enactments referred to prevented their
. claiming or ‘obtaining under the other, With reference to the omission, thée Parish
" School Act no doubt declares that the board of education shall secure to all children,
whose parents do not object, the reading of the Bible, and that when read by Roman’
catholic  children, if required by their parents, it shall be in the -Douay version,
without note or comment. Here we_have expressly directed to be .sccured to all
children,what manypersons no doubt consider a great right and privilege ; and Roman
catholic parents have a great right secured to them, viz.:.—to have, if they require
- it, & particular version of the Bible read.” That is under the old act which oxisted
in New Brunswick before the passing of the Common Schools Aet of 1871. *“As to
. ‘the reason why a similar provision, securing these important rights, in which pro-
. testants and catholics were both interested, was excluded from the Common Schools
. Act, it is not our business toinquire; what we have to determineis, does this omission
make the Iaw void, if in other respects unobjectionable ? We think not. If this wasa
right or privilege which existed it the union, the legislature certainly has not: pro:
tected it by any express enactment, But is the right taken away ? May it not
-. still exist, provided always it is -a:right which legitimately comes undor sub-seotion
* 1, section 93 ? ‘Becaunse that,sec&ion%ieélares that nothing in any such law shall pre-
judicially affect any such right, and in such case, reading the Common School. Law
by-the light of this section, would it not be the duty of -the board of education under

- the CommonSchools Act, iristead of making regulation 21, declaring as follows :—
" that it shall be the privilege of every teacher to open and close the  daily exercises
of the school by reading a portion.of Scripture gout of the common' or Douay ver-
sion as he may prefer), and by offering the Lord’s Prayer—any other prayer may
be used by permission of the board of trustees; but no teacher may compel any
pupil to be present at those exercises against- the wishes of his parents or guardian,
expressed in wriling, to the board of ‘trustéés, to secure by regulation, just what the
beard of education were bound to secure under the Parish School Act of 1858, that
i3, to-make just such a regulation gs the' Parish School Act required to be made?
.Wo have seen they have precisely the same, and.only the same powers to make
regulations, as the board had under'the Parish School Act. By this simple means,
-the rights of all the children and their parents in thé province—as well protestants
a8 Roman oatholics—which existed at the union, -would be preserved; and .all just

. . C# v : ’ N
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_case-of complaint on this head removed. Why the board of education should have . :
departed from the principle and policy of the Parish School Aet, and tiken from -
‘the parents of all the childien of the country—protestant and Roman catholic alike .
‘—the great boon and privilege of insisting on the Bible being read in schools, ag; -
they have done, and should have conferred on the téacher, not only the privilege of
‘reading the. Bible or not as helikex; but out of the.¢common or Douay version—not’

.as the children or théir parents may choose, but as the teacher may prefer, though
'he cannot compel the attendance of the pupils,—is not for us to explain, we simply -~ - .-
'poinit out the fact, But if .l“bq right secured by. the Parish School Act is protocted .. -
by the British North America Act 18647, we fail to see because the board of educa-
tion may not have made such.a regulation as they ought in such case to have made
‘or huve made a regulation they. ought not to have made, that the action.of the board
or its non-action ¢an render the action of the legislature inoperative.” . . S

‘Lord SaaND :—That was a privilege that had been secured by statute. -
.- The.ATTORNEY-GENERAL :—I was criticising ‘the contention' that there was no

-privilége by stutute in New Brunswick prior to the passing of the British North .

- Amotica Act, and I was pointing out that when rightly understood, as the chief
justice 'himself says in-his judgment, they.did not intend to decide in the Renaud - -

- case that there was no privilege by law ; but what-they did- decide was ‘that. the
privilege by law had not been infringed by the statute made, but bhad only been
‘temporarily abrogated by a direction of the education departmént, which need. not

have been made under .the statute, 'and, therefore, that the law was not objection-
.able, but that the declaration was, = L ST

Nuw, my lords, with regard to Nova Scotia,. my learned. frionds informed -me

" that they are not aware, and of course Mr. McCarthy would’ have told you if he was’

- aware, that there was any act. Therefore, there was in that case, apparently, what

-1 may eall no protection existing by law at that time, as far as that province was
concerned, - ! . o oo ; AR ' .

‘I think it ‘must be tuken that at the time that the British North America Act

~ was passed they meant to protect whatever rights-and privileges the persons had

: by'law. It is important to observe when the Manitoba Act was passed. I will'ask . - -

" your lordships-just to refer to page 61, where you will find a very convenient refe-
rence to dates in the jndgment of Mr. Justice Dubuc. He points out that the New
Brunawick case had been under discussion, and that there had been active discussion .
with reference to this matter shortly before the introduction of the Manitoba Bill, .

- Now, my lords, it may not-have the slightest effect on the language used any more = .

"than what happened. afterwards, but.it is important to see whether or not the )
difference in Janguage used with' reference 1o the Manitoba Act was not aptly

" chosen with reference to what was the known state of things at the time that '
Mauitobs Act was passed. I remind your lovdships once more that in some of the

_provinces—which is sufficient for my purpose—under the act of 1867, there wus an -

- exemption against having to subscribe to sehools of a difforent denomination. Your
lordships will forgive me for not always repeating: ‘when I say different denomina-
tion, I am arguing from the point of view. of protestants and catholics—I say that
the exemption in some of the provinces from having to subscribe to schools of -
another denomination existed by law ; it-did not exist by law in Manitoba. Perhaps
I may ask your lordships here torefer to Mr. Justice Fournicr's judgment, which has

- not been read. .I huave a iranslation, and it i8 on the first page. * Itis important _
for the -decision of this question to advert to the circumstances which: led to the
entry of this province into the Canadian confederation. It must be remembered R
‘that it was at the end ofa rebellion which had thrown the population into a profound
and violent agitation, raised religious and:national- passions, and caused great
disorders, which had rendered necessary thie intervention ot‘,;the;federal government.
It was with the view of re-establishing public peace and of conciliating this popula-

_tion that the federal governmont accorded to them the constitution which they have
éiijoyed up to the present time, The principle of separate schools introduced in’
the British North America Act, section 93, was also introduced into the constitution
of Manitoba and declared to apply to separate schools which existed de facto in that
territory before its organization into a province. The population was then divided
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- almost equally between catholics and protestants. While giving to the province the
~ power to legislate. concerning education, sub-section 1 of 'section 22 adds to the
" restriction of section 93 of the British North America Act, notto prejudiciall " affect

.+any rightor privilege ¢onferied by law respecting separate schools, that in addition to
-+ - .- not prejudicially’ aﬁ‘éctinf separale schools existing by the custom of the country
S (by p{agtice)»."" If your -lordships want. the page in the book for the French, it is
‘ page 109, =~ - o

P Lord SHAND :—I have it before me. ' I was looking at theact. =~ - -

. The ATTORNEY-GENERAL :—It i# upon this extension of the-prohibition’ coun-
tained .in the 93rd. section, which protected separate schools. existing by custom,

. that the.legislature of Manitoba acted in introducing the principle of separate
" 'schools, - I will not refer to that, because that is an argument which I do not think
‘I-desire to"press, althongh I am going to refer to.it.in another copnection, Now
that.is not the only difference in the-22nd section between the two statutes, I will
‘ask' your lordships’ kind' attention to:the opening ‘words. of sub-section 3 of the.
British North America ‘Act, and the .corresponding .words in-sub-section 2 of the
‘Manitoba Act, - Sub-sestion 3 of section 93 of the British North America Act begins'

in this ‘wafr: ““Where in -any province a system of separate or dissentient schools
exists by law at'the union, or ig“thereafter established by the legislature of the
--province; an appeal: shall lie, and s0 on. Therefore, at the' time that the Manitobs '

. Act was passed, rights had ‘been ‘intended to be given to-the protestant and catholic

* minorities under the British North America Act in the event, either of their being
"' “geparate or dissentient,” which I submit is exactly the sanie as denominational,
* % gohools existing by law at the union, or ‘thereafter established by the legislature of
the province.”, Those words are.omitted from - the comimencemént of sub-section.2

of ‘section’ 22 .of 'the Manitoba Aet.,” If y@i{g lordships” will look, kindly; at the

~ parallel columns on'page 4 of the Record, you will see exactly what I mean, " Sub--
section 2 begins: “ Ap aﬁpeal shall lie to the govem‘wr—genergl," without any of the

** introduectory words, “ Where in any province.” ‘I am justified, and entitled to sub-
mit, that the reason of the omission of these words is {;eca\ise; both parties—T bave.

- no-right to 3y both parties—but both contending parties in the state, who would
bave to influence the legislature, knew .that. the schools did exist. There. is no
necessity for & condition precedent in this respect. Your lordships must remember

' that they are modifying it in connection with practice, as distingdished from law
alone, and, therefore, having widened sub:section 1 by the inclision of the words

* or practice,” when they come to framé the corresponding section to sub-geotion 3,
"they leave out the narrowing words there, becanse ‘I point out to. your lordships
-_that if an appeal had been brought under sub-section 2 of the Manitoba Agt, it might

* have been contended, had those words been left in, separate and dissentient schools
did not exist in Manitoba by law; they had not been established by.the legislature
subsequently, and, therefore, no-question of the rights of the protestant and eatholic
ninorities could ‘be considered. by the governor-general under the sub-wection, I,

... therefore, poini-out that thé wholé framing of the section 22 of the-Manitoba Act of
1870 indicates thatthe legislature knew and were informed of that which the learned-

- judges of course say everybody did know at the'time; that in fact there had been
~in Manitoba a separate system of education by protestants and Roman catholics,
'em{: laeparately supported, the one by the protestants and the:other by the Roman .
catholics. ~ -~ . .. o A R .

. Lord Suanp :—There is this distinction, that in order to make & difference about.

. - the word Bystem, in the one-casé you had & mere voluntary series of schools, and in
" . the other case there were government schools. R R

The ATTORNEY-GENERAL :—I do not think they were government.schools. ..
Lord Saanp :—They were’ state schools. e s
. The ATroRNEY-GENERAL :—They wera regulated by statute.

-Lord Spanp :—They were state aided, = .. o

~ The ArTorNEY-GENERAL :—No, I do not think so."

.-Mr, MoCartay:—Yes. *~ -~ 7 :
The ATTORNEY-GENERAL.:—There-was state aid ? - v

" Mr. MoCArTHY :—Yo08, * ° T St
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" Lord 8panp :—They were all gotting state aid. e S
The ATTORNEY-GENERAL :—That is why I ventured to explain what the word "~ .~
. “ytate” ‘meant, ’ L L o S e
- Mr. McCarray :—They get a portion of the government grant. . - s
" Lord Warsox:—The: difference would be ‘this: that, if you are right, there . "

. would be some distinction in Manitoba, The schools before the'statute were private :°

- schools, erected, set up and managed privately, and any person who set up and

managed a ‘private school .at that time was not liable to be called upon for any

* gchool assessment; but in' Ontario it seems to have been somewhat different. In .

-Ontario there were schools formed—separate schools for catholics, which were set -

“up-tinder the provisions-of ‘an act, under certain conditions as to teaching and go
forth, and it was only when be supported one of these schools that hé got-any .

- éxemption. If he set up any sechgol of his own, as was done in Manijtoba: beﬁ)re the
_passing of this act, there would have been no exemption -from the law to: contribute

* to the school rate.” .. . | e T K

» The ATTORNEY-GENERAL:—I have not suggested, of couise, that the circum- .

_stancos are.identical. I quite agrée that your lordship has pointed out certain . -

. differences, . - - .. T Co

‘ Lord WaTsoN :~One, if I.may say so, is a much wider right. L

The ATTORNEV-GENERAL:—I am, of coursé, sabmitting-to your lordships that, .. .-

. it is. becanse there were. these differences that you find that an expression has been .

. used to which the wideést meaning is intended to be-given, and should’ be given. I .

. want; my lords; to test it by two observations. First, my learned friends say : This -
may have been directed to some possible legislation "or guasi legislation of the.. .

" Hudson's Bay Company: Now, I say there is notrace of itin any one of the judgments
in.the court below, nor in any of-the facts stated as to the existing factsin Manitoba, °
There is absolutely no suggesfion made in'the whole course of the previons proceed-

_ ings which can be directed to that. Then, my learned friends say, and I think it .

" was more Sir Horace Davey’s srgument—that “privilege " is a sortof technical word— . . .

. privilegium. Well, it would”be strange if it had been used irrthat sense in any such

.- ‘statute as this, but it is very difficnlt, if I understand ‘the law, to understand what a . .
privilegium by practice would mean. * If privilegium is to be construed in the striet . -
sense-which my friend Sir Horace Davey indicated, I should have thought it was, I . -,

~.will not sy & contradiction in terms,. but almost a contradiction in terms, to:speak: -
of such a privilegium as existing by practice.” My lords. I submit te your lordships .

_ that-this is a kind ‘of legislation which is intended to be construed by giving a. .

.~ liberal and wide meaning to the words, and that the meaning is to bé gath%r.ed from

 what was to be protected. I say that the words “rights and privilegés” are general

i words. I do not know that-Ishould assist yourlordships much by citing avthori: -
lies, but of course.I could cite.to your lqt‘dszips’ several authorities indicating ‘that
the word-““righta”-2nd the word “privileges” have boen given wider meanings . = - |

."than the narrower meanings which are suggested by my learned friends. - My lords, ~ '
my learned friond Sir Horace Davey endeavoured to'draw adistiriction in which he .~ "~
.said"one. of the privileges was, not being compelled to attend any.school at all—that .
there was no obligation on a Roman catholic prior to the act- of-1870 to send his '
children to any school. . o - R o

.. Lord WarsoN:—Is not-it almost an inversion of the use of langaage to speak of

- privi'lfiium as existing by practice, =~ - S ‘ ' C

e ATTORNEY-GENERAL:—I was not using this-as an argument in' my favour,
but I was endeavouring to answer the argument used by my friend Sir Horace
Davey against me. He suid there still is preserved in the aét of 1890, soto speak, by " :
‘there being no section compelling attendance, that privilege of non-attendance ; but,
my-jords, surely, the answer is obvious, There were no public schools at all before
- the'act, and therefore it cannot be said that there was an exemption by practice . -
~ from_attending schools in the sense that.Sir .Horace Davey means. In’fact, the.
. same argument which he uses to answer our argument with roference to exemption
from subscription to schools of other denominations. . B . .
Lord SuaND:—It is the'same point taken against you. Sir Horace Davey says.
because there wore no schools before, you were not enjoying any privilege such as

__ You say now you are to.have protected. -

i - : ° e

.
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S The A‘xfionﬂﬁx}GEmRAL:;#—Thén of eom‘-se‘my. i'énlj would be, what d‘o“tl;ey~

say is to'be pieserved to us in the words “rights and privileges.” -

" Lord SHAND =1 think there are two things said, . He says i the st place it .
preserves your right to open such schools, and it-would also protect you against’

o

" any act creating disabilities against Roman catholies, "

- Lord Warson :—His argunment may be expressed a'n't.hese’\.if’o‘rds.' . He sfélidx, a

“privilege of. this kind is of the nature ot’.an;‘exemgtion, but there cannot be an

existing exemption when there i8 no rule from whic
gist of his argument, "~ * ° Sl . e -
: - The ArroaNEY-GENERAL :~-1-was fully alive 1o those points which I had in.my

to exempt it. That was the .

fnind,_ and I was about to-enumerate them,  Let us take the exemgtion from civil
. . disability by tho legislation which- would exclude. catholics. who'
. Pprotestant schools, ' ’ ‘ L '

Ii ad not gone to

g I;,ord HanNEN -~Which would exclude catholics who hdd ot gone %o public.
schools. o S U LN L ’
» .. The ATTORNEY-GENERAL :—Yes, my lord, who had not gowe to public schools,
. Lord SnanD :—There is sich a law in oné-of the other provinces we are told..
o The ATToRNEY-GENERAL :—Oh ! no, my lord, my friend wak referring ‘to the

‘United States—to the state of Maine, I think, : ..

.- Mr. McCarrayY :—Massachusetts.

The ATTORNEY-GENERAL —That has nothing in the world to do with Canada,

"ot theleast in the world. ~That was given by my friend. Mr, McCarthy as an-
_illustration; e T S o
.. . Lord SuaND :—1I thought, it.applied to one of the provinces. |

The ATTORNEY-GENERAL:—But, my lord, acts” could be passed ‘oxcludingu

_catholics from civil employment. There is absolutely nothing to prevent the legis-.

lature doing it, -Far wider powers have been used under.such legisiation. ©
Lord HARNEN :~—But is that example applicable ? We are supposing the legis-

:_ lature to'point fo their not having attended a particular public school.;

The ATTORNEY-GENERAL :—My argument is because the . legislature has heen '
prevented in this respect from imposing restrictions upon. catholics, that is, the
reason why the particular matter has been picked out. - 1t is all very well for my
friend to say that is one thing that is. preserved, but ‘T am entitled to say what we
argue for is preserved also. I submit it is not because those who are arguing for .

" the othor contention can.pick out a thing and say we admit that this part‘rcular ;

thing is something which'is preserved to them. - L W
Lord Saanp:—1T think. the argument was only used to show, that they could |

. ‘satisfy the language of this act.

he ATTORNEY-GENERAL :—But-why are they entitled to satisfy it in that wa& ?

" Supposing a law was passed excluding peérsons from employment' who had not gone

- to the publie schools, taking the more accurate expression whick Lord Hannen was -

" the time that they were dealing with the system: of education,

' . law; but when you have the expression “law or Ppractice,” wh
alternafive and contrasts *law’ with “ practice,” T take it that * practice ” there
. can hardly medn practies baving the effect and force of law. Then that raises the

good enough to give me, why should not they say in-reply, “ It is all very well, but;
you bad no privilegeat the time of the union in that respect ; it is perfectly true there

. 'was no law respecting it ; there wds no- practice one way or the other with regard -
_ to the matter; the matter had not formed the subject of legislation. T submit that °

ou are not. .entitled to pick out'one particular. burden that might be imposed by
ogislation: and say that was prevented; that was barred, and at the same time.
exclude that which we humbly.submit must have been present to thé legislature at

‘Lord WarsoN:—I can understand this view that yon found on the i;nng'né'ge of”

* the statute, “Law and practice.” is an expression-that one is familiar epough with,

and in that case it generally sighifies some . practicé having the force and effect of
jgh makes them.’

question,. What in. thdt "casc- does * practice ” mean ?—A.right or privilege arising .
from - practice, which has not the force of law. It muy be that privilege in that

‘.sense simply means arising or depending on practice; and practice, using the word -
.in that sense, simply means that they were in praectical enjoyment of imrranity—

a0
M ]
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that they did’:hot, do certain "tbil\gs at the time and they were not liable‘for",t‘hem.‘
- Canyou put the statute. higher than that? =~ o ‘

that.. .

can be put for you, that “ practice” hero cannot mean practice equivilent to law:
Lord HANNEN:—The effect of this is, I think, as tg i
+ practice with respect to-dénominational ‘sehools ghall have the force of Jaw. o
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. The AT1oRNEY-GENERAL :—1 do not know thatT want to ‘ p‘ti.'tl it higher than
Lotd Watson :—That seems to me to e the most f‘avbumble‘aspeoﬁ in'which it - -

ough it had said that any™ - .

. "The ATTORNEY-GENERAL:—May I endeavour to illustrate my argument by D

- ,'assuminﬁ that ¢ churches " were there instead of *denominational schools,” Sup-. -
_ posing there had" been a completely.voluitary church system, as I dare say there
.was a church system, and supposing the section had read in this way :~“In and for
- tho “province, the legislature may exclusively make laws in relstion to religion,”
subject and’ according to the following provisions t—-Nothing in any such law shall -
- prejudicially affect any right or privilege with respoct to ehuiches which'any class .
. of persons have.! - - S o e s . ' .
- Lord Warson :—But in conventional. language—not strictly legal language—
. T take it“privilege " has 2 much wider meaning, Take a pluce where thore is little -
taxation : there’is nothing erroneous in saying that a resident in that country is in .

*‘tho enjoyment of . privileges because he can do this,"that, and the other because the . -

force‘of law hasmot yet stepped in'to prevent, it. . . , o R
-Lord” MoRris:—Just as, in' the case of Jersey, the residents have not the. .
~ privilege of paying duty ou their wines. = S B :

Lord WATsoN :—If you go into a part.of the world where thére is no law against i V

_ trespass, you may suy the fact that there is 1o law' enacted against trespass, gives

you the privilege of going into another person’s land, * . . . cL
- .. The ATTORNEY-GENERAL :—May I say what [ desired to 88y with respect-to the
- illustration of churehes? .~ . - T A :
Lord MaoNAGHTEN :—T-think that is rather adding to your difficulties. -

. The’ ATTORNEY-GENERAL:—OF course I did not intend to do 8o in puttin, it. I . a

thought that it'was not an anfair parallel ‘to put “religion ” correspon irig fo -
‘“education,” and “ churches corresponding to “schools,” and I assume. that the,
are voluntary church rates for both, - o S _
.- Lord Morris:—Have you any objection to deal. with what Lord Watson.sayg—
that they are not to do anything to prejudicially affect the condition of things which
these, two churches practically enjoyed at the time of the passing of the act? | ,
The ArroRNEY-GENERAL :—Certainly not. I-hope I was not understood  as
- dissenting from what Tord Watson put to me, I wa~ submitting an illustration and

re

‘I was going simply to consider whether the illustration was not a good one; but if -

. Lord Macnaghten says“it is not, Iam sire I must be wrong. - Tt does help some-
times-to consider what may be thought to bé parallel cuges. . . - - T
- . Liord Morgis :—1.do not think you can put it higher than what he-says was the .

~ highest’ point—that the_condition of things as regards denominational education, -

- which wus then: practically enjoyed, was not to be aitered prejudicially, '

.Lord MAQNAGHTEN i—You say- that it means, with ‘respect to denomiﬁationdl;'_: o

" schools, no class of -persons shall be put in a less favourable position than they

- oceupied at the time of the union ? . e o o
"The ATTORNEY-GENERAL:—That is my submission, my lord: .

-Liord MaoNAGRTEN:—You phit it as high as that? @ = -

Tho ArrorNEY-GENERAL:—Yes, - I submit it means “ prejudicially: affect the S

- rights or privileges ofa class of persons.” They are.very wide words, .

- ‘Lord MaoNacaTEN :—Yes, they arc very wide words, ' : ST e
b ’ ;I‘he:l ATPORNEY-GENERAL :—To prejudicially affect does not mean to take awdy
- absolutely. Co S . - L
o —Lorc{’ MaconAgHTEN :—Bnt would not that preventsthem from legislating with
* regard to education at all ? R R .
""" The ArrorNEY-GENERAL:—No, I say most distinctly it would not.

- Lotd” Ma¢naeuTEN i—You will come. to that presently.. I wanted to know L

exactly how high you put it... May I take it from you' that'you accépt that?

.- o
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" Lord MaonagHTEN :—May I take it that you say that the real effect of this sec-

- tign: in -that with respect-to denominational” schools no law shall be passed. whicli

. would put any class of percons in s less favourable position than they occupied ut
“ihe time of the.union?” . . . % . .o oL
. -~ . The ATTORNEY-GENERAL :—With respect to their own depominational sehools,
. - and'Vith respect . to the denominational schools of the other party. I pat that in
for this reason:-T think too much stress has: been laid upon tﬂe view that there is
" only one side on this question, - There are the denominational schools of the Roman -
. - catholids which they have to maintain, as.to which they have rights and privileges;.
' . there are thé denominational sclidols of the protestants, which the protestants have
_to maintain, and as to which they havesrights and privileges, . There are aleo rights
and pt}ivi‘l,eges,inter se. - Dot Lo T ‘ N
**. Lord MaoNaeETEN :—No doubt=-us we have seon the preshyterians, as a bedy, -

' Beem to take a different position‘from the church of England.

~.The ATTORNEY-GENERAL :—I do not only mean that. Iam afraid your lovdshi
thought it was more in' my favour than I meant to putit. I was putting this ;.
. * submit that the right to conduct, and the privilege of conducting, your own'educa-
" tion without having. anything to do with. the.schools of the other denomination is
just as much a right and privilege of a class of persons with respect to your owy
denominational schools, as to¥ay you.may youiselves keep your owpere—se ° . -
. Lord MacNaGBTEN :~Would ‘not that exclude all ‘goverament interferénce ?
- -The ATToRNEY-GENERAL :—No, I will come .to that at once, because I have no-
difficulty in arguing the point. C e IR
.~ Lord MacNaasTEN :—Before you go ‘to that, I put. down what I thought you
- said “right or privilege " was, and I want to see if I put‘it down correetly.. -1t was
‘the right or privilege to maintain-by their own contributions theif own schools,
. and not- to, be taxo§ directly for the maintenance of schools to which they con-
scientiously objected, and to ‘which they could not send their own ehildren. . .
The ATToRNEY-GENERAL ;—That is in substance what I meant to say. I wished
.to put the two limbs, the freedom of contribution and the exemption from contribu-
- tion to other schools. I submit both those were by practice, rights or priviloges of

"' the Roman catholics and the protestants respectively. . -

‘ Now I should like to grapple at on¢e with the point, which is a point evidently
- pressing upon your lordship, =~ .~ - e ' o
" Lord SHAND :—Of course'in the second branch of that the idea of .exemption
oceurs. . ; .o o o e
. The ATTORNEY-GENERAL ;—Certainly, S o
. Lord SHAND :~And it all comes "baci, really practically to the second..
The ATTORNEY-GENERAL:—Yes. .. . . - - Do
, Lord MaoNaarTEN :—Then on -the other side it was said that was not fair, be- '
_cause if they had a right or privilege at all not to be taxed directly for any educa-

o .

" tione— - L . . . .
" The ATTORNEY-GENERAL :—No [ did-not say that, my lord., : ' .
. Lord MaonaGHTEN :—No, you did not say it, but the other sidg did. . = .
. The ATTORNEY-GENERAT, :—Yes.  I.am going to'say that my }rien‘d, Sir Horace
Davey, goes too fargatd I should like to take the point now, becauss it really fits in -
with the argument and it has been mentioned by both youi lordship and 8ir "Rich-
_ard Couch, Will your lordships look at the section once more ? * The legislature
_ may exclusively make laws in .relation to education.” Therefore they are intended -
" to legislate with -respect to éducation, but they are to be subject to provision nam-
. ber one, which I need not read again. I say that provided they did not put the -
.~ Roman catholic denomination-in a worse position than the protestant denomination
. ‘the legislature clearly was entitled to legisla;e; and T desire to point out that it is

. "not sound: to say that all this legislation has been uitra vires. That was put com-

pendiously to my friend Sir Horace Davey by ene of your:lordships yesterday ; pro-
- vided that the law up to 1890 preserved equality as between the Homan catholics

and the protostants, the legislation' was. perfeotly intra vires. My learned friend
* put it that we say it was a’compromise, IR » :
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- Lord Warson':—I do not think it can bo said for one. moment that this reserva--
tion in favour of denominations was interided to stifle or deprive the legislature of
afree hand in saying who-should be eduncated, how they shoiild be educated, and.. - -
what standard of educstipn there should be, o oo ; , S
. The. ArroBNEY-GENERAL :~=But Lord Macnaghten was patting to me while:
. "your lordship was absent for a moment that ‘my argument paralyzed, or might be .
said to paralyze, the hands of the logislature, .and that they could not legislate at -
- all, | I-am’endeavouring to answer that, by pointing ot that there was a permission
-*-to the pravincial legislature to legislate, with the condition that no such law shall

* have the prejudicial effect intended to be provided against. e :

Lord 8sAND :—Tho difficulty:T have about that is, that if you interpret the con- . -

dition in the stri¢t way you are doing, I cannot’see very much what is left to the | -

.-legislature to do, except to keep up denominational sehools. . ‘ T
" .~ "The ATTORNEY-GENERAL :—What I am endeavouring to answer is this: T would.

- take every. section of the. act of 1870, and the dct of 1881; and I think:it could be . -
honestly ¢cntended ‘that not one of them infringed that first condition—not one of . .
‘them. ~The whole point that is suggested is this: that because thore being a customs

- taxation, and because the result of that customs taxation was handed over to the
Dominion, and then ' the Dominion might make to the province a payment in the

. pature of ‘& grant—that. because when the state—that is.the province—came to make '
the grant towards edugation, supplementing a rateé, that would: be or might bs sup-

. poved to be, & product of the customs, paid by Roman catholics, and therefore that .
was an illegal application of moneys by the province. T '

Lord Warson:—For inatance, take the act of 1871—the education act. I ger-

tainly have been unable to see any enactment in the statute which would not intringe .
the right you claim. e ‘ : R

o

. The ATToRNEY-GENERAL :— We dre not entitled to say our educational rights. :

_are not to be interfered with at all--that they are not to be governed or controfled,
but a8 between the classes there is.not.to be a prejudicial affection of our rights,.
» .- Lord SnAND :~—Is not it a just observation to say that both the act of 1871 and

* the actof 1881are acts which establish or keep up denominational sehools ? -

The ATTORNEY-GENERAL :—Yes, I think it'is & right observation.. " -".

" . vLord SHAND :~—Then this follows if that be so that what I have said and ,think
.about this, subject to what' you can say, is- that youi argument comes to this, that
from the day the Manitoba act was passed, the’ government could have.established
nothing but denominational schools, because both the statutes you have referred-to-
edtablish denominational -schoole.  Now is it the case that the government cannot
establish schools of a non-gectarian character ? R T

. The ATToRNEY-GENERAL :—No, I ‘do not say in the least that the government
- cannot establish schools of a non-sectarian’ character, I ‘

Lord SHAND :—But the momeit they do, then the question arises.

The ATTORNEY-GENERAL :—I 'do-not say that in the lesst. Ce
.+ ‘Lord SzAND :—But they must relieve the protestants and the catholi¢s from
payment, . - . S Ty A . e
L ? ‘The ATTORNEY-GENERAL :—Your lordship is asking meto put it too much in the -
. concrete, though I do not.shirk the respemsibility. "I say that when I come to =~ -
"examine the- act of 1890 what the legislature has.done is to take sway catholic -
schools and turn them into” public schools, and insist on taxing the catholics for

those schools. Those are the rights interfered with by the Iefislation of 1890, But .

.I would willingly take hypothetically any part of the acts of 1871 and 1881—I have .
studied them carefully, and I sm not aware of anye‘})rqvision down to the-act of

1890, which ‘interfored with the equality and freedom of Roman. cathelies and_
protestants, - "~ - . . . S . C -
. "Lord SaaNp :—I take it so, but on the:other hand, both those acts establish .- -
 denominational schools. . Now the question is whether the government having been. -

. told that they are to legislate on education cun establish anything but denomina- -
tional schools ? It is no answer tosay they were all allowed under theseacts because
they were'denominational. Do youn contend that they cannot establish non-sectarian .
‘schools.? - T do not think these acts help in the argument. S :
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L The ATTORI\‘EY GENERAL --—I do'not sa 88 than they: canuot establmh nonosectal ian
. . sehools but what' they have estabhahed under the act of ]890 does in fact" mterfexe
.- prejudicially with onr rights,
" " Lord SiaND :=~What class of scbools would not. do thats? Is thore any’ class of
sebools that you can mention that would not by your: argument infringe- the act ?-
- * The . ATTORNEY-GENEBAL :~—I am bound to answerv the questions which your .
lgrdshxp puts, but T’ &hould say. for mstance a school of gymnasuc&-a most useful
t ing: , .
Lord SHAND: -—-That is a ver hxmted class of school . s
. ..The ATTORNEY-GENERAL i1t is not very limited, I ¢an assire yom lovd«ln
p speak with some knowledge of.the educational system of .the present day-and can
: aa;ure your lordship that it forms a very. substantxal element of expense in the board ,
schools, :
' Lord SHAND :—] was rathex reforung to schoo]s for ed\mat,mg the mxud lhan
to thOOlS for educaling the body, . ’
- The ATToRNEY-GENERAL:—The Swedes tell us that both are e u:xlly important.

~ - In the Swedish system we are told the best products are obtaived from thoseschools .

which. educate both the mind. and'the body. I am rather disposéd to suggest ‘that
there may be schools of that sort which would not infringe the act. E
‘ Lord MoRrris.~—Is not this mlended to be conﬁned to what may_ be substantmlly '
called primary schools?, - C

- The ATTORNEY-GENERAL --Certaml .

Lord MoRRI& :—~What, light s, thrown upon the subJeet by gomg mto schools of
that sort or schools of medicine or training? -

“Lord Suany:—Well, take schools foriteaching * tlie three Rs.” Conld the gover— )
ment establish suech schools? A anan catholic, accordmg to whab the. aruhbxshop

' says, would not allow one of his children to go. 7.

'The ATToBNEY-GENERAL :—I think that in. this province 1fa Romau cathoiie was
made to contribute to a school that taught ¢ the three R's " without uny rehgxous
" teaching at all, that would be an infri ingement of the act of 1870.

TLord Saanb :—Does not that show that you are paralyZing the gover nment if
: you will not allow.them to have sehools for teaching the three R’ r
" Thé ATToRNEY-GENERAL :—1 subinit distirctly not.

" Lord Mora1s :—In such & school in the teaching of writing any atheistic tencher v
- vrould set a line. “There is no God.,” *You get into dan extraordmnry line of con-
troversy when you get into that. . ' o

Liord Wargon ::=I can quite. conceive that there mlght be a ‘ver y great many

branches of education taught in schools-set up for both classes of religionists without .
any distinction of ‘erced, such as covkery, science and s number of things—things
‘that we are quité mumate thh and nnt within ‘the mennmg of the " word. .
denominational, -
.The ATTOBNEY GENEBAL —-I really put. my pmposmon h:ghm than that. I

’ .Eut, it, and I meant to pat it, in¢luding and not excluding thése debateable subjects.

say that the act of 1881 is an instance to show that useful legislation could be
‘passed by the legislsture: controlling protestants and controllmg catbohca and yet
not prejudicially affecting’ their rights,

~Lord Warson ;—My own impression is this: 1 do not -think fhat. a school of
*-that kind set up for teaching these branches has ever been heard of as'a denomina-
tional .school. I never heard of such a thing. .

" Lord Morris :—These are very chimerical thmgs; Co '
The A+TORNEY-GENERAL :—As to the words used, “ privilege with respect tov
denominational schools,” they could not apply that wwh respect to a school wlnch
no- human being would think of calling & denominatioual school. :
Lord SuaND :—Take s, sclence school, which Lord Watson mentioned:: tbat would
be the very first thing the i would object to; they would say that the government' ;
- eould not open a science school.”
" The ATTORNEY-GENERAL :(—1 can assure your Jordsb:p Iam not, on behalf of
the. Romun eatholics of this province, here to ride.off on & minor pomt but 1 am
: bere to submit that w;tbm the four corners of this 22nd section there may be not

o ¥
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o Opiy-héefﬁl legislation' and useful legislation, controlling and inter'fering:witl'l the'
. rights of both parties; protestants and Roman oatholics,%)'
protect inter -se the rights which - these two classes had by practice with regard to

1t that it was intended to

each other’s denominational schools and their awn denominittional schools, - -

... Lord MacnacarEN :~~Then, do you object to this, that aceording to your view—
I do .not know whether I am putting it right—the only legislaticn which could be = .
effectéd undér this sectivn-would be legislation with, regard to education more or -

- less on'the denomiuational system and not on a national system?

- :denominational system, if it is to apply to the whole community, I should be dis.: |
© posed to say that they might logislate for protestants in protestant schools and they =

.systeny of education?’

" The ATroRNEY-GENERAL :—I think, my: lord, it must be moré or. less on the.

might legislaté for Roman catholics in Roman -catholic sehools..

.. Liord MAoNAGHTEN :—But. there ‘could be no general system of natiopal educa-
" tion according to your view ? . ‘ ; . : -

The ATTORNEY-GENERAL i —Is ‘not it s little involved in what is & national

Lord MaonacaTEN :—It i8 one of the most difficult questions, - * o .

- The. ATTORNEY-GENERAL :—What your lordship puts- is' & genéral system-of
national edugation, . L ‘ : ‘ e R

Lord MaonaGHTEN :—I do not want to put words into.your mouth, - - * -

.. The ATTORNEY-GENERAL :—No; but does not it require & definition of what a
general system of national education means?: . ; o o

* Lord Warson :—Even in Ireland, it would' be news to me to be told, and T should"

be very much surprised if I was told that the teaching of the Dublin university in

. the arts schools and seience schools is depominational,

" The ArroRNEY-GENERAL :—I think Ford ‘Macnaghten was pressihg; me a little
too fay in asking ‘me to say that no .general system of national education could be

* established. T can conceive it being a general system applicablé to all, but still' so

erected within the general system that there was 10 infraction of tho sub-section,
I ‘ean imagine. a general system  contemplating schools established for Roman
catholics and schools establishéd for protestants, ‘ c -

_ Lord MACNAGHTEN :—That.would be easy enough with regard to such a place as

 Winnipeg, but with regard to a lagge distvict of this size aparsely inhabited, would

T it be 'Fossible?

_ The ATToRNEY-GENERAL :~~] am about to point out, when I come to the act of -
1890, they have gone-a great deal further than that, I say when you look at what
the act ig, this act has crushed out the Roman catholie schools, © I know not whether .
it is in conséquence of any violent agitation on behalf of Orangemen or othérs, but .

that is the fact.

Lord MacNagaTEN :—1 think you need not bring Orangemen into it. . *-

The ATTORNEY-GENERAL 1 do not know, my lord. . Tam not sure that before
this ‘argument is over, your lordship. may not hear from my friend, Mr. Blake,
something which may rendor it ‘necessary to introduce the word, but i will say
“ strong protestants or others.” L o oo ST

Lord MaoNAGHTEN :—1I do not know what a strong protestant ” is,

The ATTORNEY-GENERAL:~I will say.“ protestants or others,”™ -

* Lord MaoNacrTEN :—You may. leave out all epithets, SO ‘
‘The ATTORNEY-GENERAL:—I will leave out all epithets. ' I am. very-much - -

obliged -to your lordship for your assistance; but I do say this, that when you come. -

and look at this act of 1890, cur contention on behalf of the Roman catholics is that

. It has crushed and killed any possibility of schools in which there should be sich -
education as the Roman eatholics think they are entitled to have and to maintain .-

freely. ‘That is why we are here.- It is absolutely unfounded to say that our
argument’ stifles jank{ crushes all legislation in Manitoba with regard to eduacation, .

" We appeal to-the legislation of twenty years,'which has been absolutely successfal,

and we say that to contend that there is-a stifling of legislation by this contention
is not gound. If you only look at the provis.ion§ of the act of 1890, we say it is 8
stifling of any school at the public expense to which Romsn oatholics oan conscion-

* . tiously send their children, and therefore.we Bay tba‘t the legislatare of the province: a N
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~ has legislated with respect. to education, a8 thgy ave ‘bound to do if they think ic
 right, 8o a8 to most materially prejudice the rights of ‘th Romun catholic ‘olass, - s
Lord Morgis +—Is not the only systém of.&ducatgon %ounded; by this act of 1890
- one-which Roman catholics in Manitoba annot gonseientiously avail themselves of ?
o ThqAa}quNnr-Gnanuh :—That is my congention, e o
"~ Lord MorRis [t is not u bone of contention, but- that is the faet, -~
The ATTORNEY-GENERAT, “—Of oquzse, I am oply hore/as an advocate, - -
- Lord Mora1s :-—What is the use of discussing pther matters.. - Nobody can den
~ that.the Roman catholie D10t avail themselveg of the system, ' o .
" The ATMTORNEY-GEN lﬁ;. ~=~Surely” yonr loydship will. be of “Opinion ‘that it ig
useful to digeuss such qudstions &g have been puy (o me, because it helps.the ultimate -
“ decision on the argument, Lo e .
. " Lord MoRRis :~—But supposing those questigng are puton the ‘theory that that .
~ought not to be. the theory of the ﬁt)mau catholjeg? =~ o
. Lord Ssanp :—1I think it is puat ip thiy wa’g',* that these schools have béen proved -
to be unacceptable to Roman oatholies, but if' ‘you ¢ty the principle far enough. - ‘
. there could be no schools v'vhi’chjwouldp_bé/;a'acepmble,- and therefore you could not -
have-a national system, e o . o
' The ATTORNEY-GENERAL :—I do ot agreewith that, ‘
Lord SHAND +—That is the poiut, - ~ e o
The ATTORNEY-GENERAL :—That ig the poing, but L do not agrée with. it. - -
. Lord Mognis 1 understand theyes i8 4 patigpal Bystem in ngiland, but I am ‘
i i ere_are schools

- bein Winnipeg? .~ . - . Lo S :
. The ATTORNEY-GENERAL :—Wil| Tord Morriy pardon me, Why should I go to . -
England?° Why not take Manitoba 7" - S . R
"' Lord Morrrs 8o Ieay, =~ . = . L
.. . The ATTORNEY-GENEBAL :—I hav¢ béen trying to stick to Manitoba. ‘I say for
- ‘eighteen years there has been a perfectly logitimgte, 1awful and intrg pires working
out of*this act, o T . . : L
Lovd Morgxs : —Not by any undenominationg) gehools, . . N
The ArToRNEY-GENERAL (—I do Dot care whether.or not. -~ I' do not quite agree
that it was 80.. In one sense I will accept that:it g denominational. T ¢ ©

" 15 not objected to, but the moment you make it ungenominational it in-objected to. '
" The ATTORNEY-GENERAL :—1 think that is tog narrow, if you come to' look ag
the act of 1881, 1 do'not shrink from it becausy jt, may Weﬁ be that section 22
did mean it may be necessary to maintain " depominational system. I do not
. 8hrink from it from that point of .view, but. I say ‘that Uiy narrow, because I think
it is an illiberal view of the acts of.187] and 1890, 4imply to refer to thern as being .
purely what I may call denominational schools. , { admit the catholics manage the .
+ catholig schools, and the protestants ‘manage thé protestans schools, batin.no other
- sense’ do I admit it was: denominatiopal. I sdyit it was. baptist. for baptist, or -
" presbyterian for presbyterian,- or . churchman fo, chuichman, It was denomi. .. -
national in that sense of the word, denominationg] under the 22ad section of the
- 'act. May I trouble your lordships to look at the uot of 1890 It is really of very
“considerable importance., First your Jordships ypgst be possessed of what ' the
+ advisory board were, and I 'can forther briefly explain that, T will ask your lord-
slips’ attention to pages 107 -and 108 of the: stagytes, The. -advisory” board is .
-established, Four members arp nominated by the department of education ;- two
- -8rg eleoted by the ‘teachers, and one by. thé university by bailot. Then there'are =
two-important matters the advisg board ‘have tg desl with, and this is entirely
. 'new. They. have first undeir 14 B*“to examine anq authomfze. text books and books
. of refererice for the use of .pupils and school librarbeg* May. T point.out - at ‘onge a
most important point as to which l?iglation could tgke place, and that is sub-section
~ A :—"To make regulations for the imensions; “quipment, style, plan, farnishing,
decoration and ventilation of school honses, and. fox the Brr_anqemant and requisites
y - of school premisges, That is & most important. braneh of legislation whigh'would be
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‘ﬁéfrféctly independeti't; of, and could not iﬁfririge-‘_tlie, ri‘gixts of catholics. o protes- . =

“- tants, because it conld not be said that it could be a right of the Roman catholics to
- have the children educated it unhealthy schools. -~ I
-.". -Tiord HANNEN :(—That- is only as to the school houges. It'is not in relation to
- eduweation, .- 0, oo LT ‘ o
~ Liord SeaND :~At all events, those are the words of theact. .~ ° ,
‘ The "ATTOBNEY-GENEERAL :—The -school houses would mean the buildings in -
* which the;children are. Then there is subsection .., - = =~ ‘
. -Lord WaTsoN :—It is not made requisite that the advisory board should con-
‘tain any catholie. . - 7. S . T ‘ R
.. The ATTORNEY-GENERAL :—1] was going to mention that. = Sub-section. G is to .
prescribe the forms of religious exercises to be used in schools, Now, on this .
"".advisory hoard there is no representation of any denomination; and. no ‘provision’
that any oatholic element shoald be included, .therefore, from the point.of view of .

“ Roman catholies, itis a purely secular board. ~Then if yourlordships will turnto the . =
statite, ‘knowing what the advisory board is, at page 111, there are certain sections  * - |

'which T think ought to be considered. The first is the 3rd. Reémember that prior -
to this statute there were catholic and protestant districts, and the people were -
. taxed. The grant was given to the schools by capitation; I think, or 'in- some way
or other-of that character, and.the catholios were taxed. . TV o
Lord Warson :—They were either taxed or contributed. %" = . .
.+ The ATTORNEY-GENERAY :—They-were either taxed or contributed. " * All pro-
testant and catholio school distriots, together with all elections and .appointments
- to office, all agreements, contracts, assessments and rate bills, heretofore duly made
in relation .to protestant or catholic schools, and existing when this act comes into
* force, shall be subject to the provisions. of this act.”. Therefore that -puts all the |
protestant and catholic. districts under the provisions of the act. Then section 5.
" 18:=¢ All public schools shall be free 'schools, and every person in.rural munpiei- -,
alities between the age of five and sixteen years, and in cCities, towns and villages
otween the age of six and sixteen, shall have the right to attend some:school.” Then -
section 6 is :—* Religious exercises in the public schools shall be conducted accord-
ing to the regulations of the advisory board. The time for such religious oxercises .
. shall be just before the closing hour in thé afternoon.”  Then the parent may notify.
. that he wishes the pupil to be, exempt. ¢ Religious exercises shall be held in &
public school entirely at thé option of the school trustees for the district, and upon-
receiving written ‘authority from -the trustées it'shall-be the duty of the teachers to
hold such religious exercises.” ‘Thetrefore the school may be one in which there is

absolutely no religious exercise at all, . “The public schools shall be entirely non- .-

- ,segl::;-}"an aud no religious exercises shall be allowed therein except as above pro-
+ vided, - - C S S
"Lord Suanp :~=I think that necessarily exclades doctrinal teaching.:
. Lord HanNEN:—Of course. . . o : o
- The ATTORNEY-GENERAL :—*“ No religions exercises shall be allowed therein ex--
-, copt a8 above provided.” ‘ N . PR
. Lord Warson:—I do not undeistand how-a school purely non-sectarian can
teach religion on the one side and can refuse to teach religion on the other, L
- Lord 8gAND :—I agree in that. =~ -~ R : P
(.;Dord‘ WATs0N :—We call them non-sectarian dn Scotland also, but I do not under-:
stand it, _ : ' S Lo e i L ‘
. l"dL'm‘d ‘Morgis :—Really.the word should be *secular,” but they do not like that -
wo e ’ . ¢ ;T - . ’ :

The ArToRNEY-GENERAL :—What T wish to point out is this, that really the use
of the.-word ¢ sectarian "——— ' ‘ . AR
". . 'Lord HANNEN:—It means not to teach the doctrines of any particiilar sect.
The ATToRNEY-GENERAL :—1 should have said myself that “sectarian” there
‘means to draw a distinction between the various secis.of religion. It ishot used in
. the sense that “ denomination ” is used in the act of 1870, It is not used with .
.reference to the broad dividing line between Romaan catholics and protestants. It is . .

used in a more limited or a more.definite sense, of the.sects of religion.
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' Lord Mora1s :—In.all the legislation as aﬁ’ectin;l; Manitoba up to 1890, beginning
. with the act of 1871, is there any reference atall to anything except protestants
- on the one side and Roman catholics on thé other? =~ - . .~ > " .
.. " The ArrosNEY-GENERAL ;(—Not the slightest, my lord. Not.a word. The whole
- of the legislation proveeded ‘on the lines of drawing that sole distinction and pro-
ceeded on an absolute egnality between the twosections, protestant on the one hand
and Roman catholic on the'other, .~ ...~ . . 0o
o Lord Mognis :~-I mean, the legislation never. seemed to contemplate any pro-
* vision for the different sects of protestants, -~ .. 70
. The ArroRNEY-GENERAL *—Never, my lord. - I may ask your lordship’s consi-.
deration of this., Neither before 1870 nor between 1870 and 1890 has there been
any reference in any of the statutes relating to Manitoba, ot in.the ptactice, to any
‘distinetion between:sects, properly so called. Thesole distinction is between Roman
eatholics and, protestants. ' R . -
* * Tord Morris :~That is contioually put forward, . - . . Wl
. The ATTORNEY-GENERAL :.-Certaixﬂgn A N
Lord SaanD :—There'is ono. matter 1 have never had information about. * What .

.. became of the school buildings, were.those just appropriated ?

. The ATTORNEY-GENERAL :—I am coming to that directly, my lord.

.+ .Lord SEAND:—Do not let me induce you to take it out of ite order. t
. The ATTORNEY-GENERAL :—I méntioned it yesterday by anticipation,. "I might

oint out Lo your lordship that theschool buildings which had been creited by catho-

" Tie money would become and be public schools nuder this act, I mentioned that

- _with reference to an argument which ‘my learned friend Mr, Blake may use to-day, . -
that it.amounts, to a great extent, to the confiscation of catholic property.

"-Lord SHaND :—It has occuried to.me, for example, that after the act-of 1870—I .

" mean the Manitoba Aect~—if the government had appropriated the catholic schools,
I think that would have beéen invading a rightor privilege., I confess that ismy im- . .
ression if that had been done at.that time. . Whether it may msdke a difference that -

* in the two yearsthe schools had changed their ebaracter or not, is another matter:
" ." The ATToRNEY-GENERAL :—I shall show your lordships, if I may be permitted .
to refer to it only for the purpose of illustration, what the bystem was under the.
act of 1881. 'Of course I have borne in mind that your lordships have told ‘me, and
1 have myself submittted, that I am not entitled to refer.to it for the purpose of con- -
struction, but only for the purposes of illustrating what was the real position of the "
. partiesat the time.- Now, I will pass ‘the reading of the grant séctions, to which 1
- huve to refer later on, and I will ask your lordships kindly to pass at-once to section

" 141, page 140 : .« No teacher shall use or permit to be used as text books any books

in a model or public school "—a model school, I am told,.is' for teaching teachers—
“ except such as.are authorized by the adyisory board, and no portion of the legis- "

" lative grant shall be paid to any school in'which unauthorized booka are-used.” - Now,

from ‘the point of view: of catholics; that i an extremely itaportant section. Your
© lordships will be good enough to remember that the books are to be selected by the
advisory board; upon whick thé catholics are not given any representation, and- as
* to which it is obvious that religious considerations may not eénter into the mind of
" -the board at all ; but further than that, that is the board that is to, control the reli-
" .gious exercises, Lthink your lordships wouald be of opinion that, at any rate, from
. the point of view of a.conscientious Roman catholic; section 141, with regard to'books
that are t0 be used in the schools, has a very important bearing. . Then of conrse
there are sections as to penalties with regard to-the use of books, which -are only .
' follow‘itjg‘ontthesamethir{%.‘ S S B
- . TLord MaoNAGETEN :—What is the meaning of the reference there at the end of - .
‘that'section, R. 8. 0.7 . . . - ‘ . N o o

. _‘The ArrorNEY-GENERAL :~—That is the Revised Statutés of Ontario, ehapter 225.
- It is'the Consolidation Act, ‘ A : ’ . -
- Liord MaoNAGHTEN :—1 suppose. that was, © o
. 'The ATTORNEY-GENERAL :—Now, will your lordships turn to sections 178 and 179,
which is the point:that Lord Shand asked'me about. I will read section 179. first:
~ In-cases where, before the coming into force of this #et, catholic school districts
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_have been established, as in the.next preceding scotion mentioned, such catholic
school districts shall, upon the coming into force of this act, cease to exist,. and -all
‘the assets of such catholic school districts shall belong to, snd all the liabilities there-
‘of be paid by the publie school district.. In case.the liabilities of any such’ catholic
'schooF, district exceeds its assets then the difference shall be deducted from the amount
to-be allowed as an exemption, as provided in the next preceding section. In ‘case -
- the asgets of any such catbolic schogl district exceeds its- liabilities; thé difference
" shall be-added to the amount to be allowed as an exemption,” "-Now, will your lord-
ships go back to section 178 ?—** In cases where, before the coming into force of this
act, catholic school districts have been established, covering the same  territory as
any protestant school distriet, and such protestant school . district -has ‘incurred in-.
. debtedness, the department of education shall causé an inquiry to be made as to the
-+ amount of indebtedness of such’ protestant school district and the .amount of its
"assets, Such of the assgts as consist of property shall be-valued on the basis of their
actinal value at the time of the coming into forte of this act. . It case the amount of
" the' indebtedness exceeds the amount of the assets, then all Pl.'()pel:ty‘ assesged in tho
_"year 1889 to supporters of ‘such catholie school districts shall be exempt from any,
. taxation for the purpose of ‘paying the principal and interest of an amount of the
indebtedness of snch school distriet equal to the difference between its indebtedness -
and assets. . Such exemption shall'continite only so long as such property-is owned °
by the person to.whom the same was agsessed as owner in the year 1889.” " So that .
- your lordships observe that the property which has been created in catholic school
~ districts has under section 179 to be handed over to the public schools board under
this act, the only i;‘otgction. being that if the assets are-more than the debts for the
time being, there shall be.a partial temporary- 9xemgtiop‘jfrom ‘taxation in respect
“of that particular excess, but, assuming the debts and: assets-to be equal, the catholic
-, school districts cease to exist.and the schools go over'to.the public school trustees
to be held under this act. If your lordships.look.back there is “another section
which is to the same effect as that T have mentioned.” N ’ . ‘
.. " Lord HANNEN:—Ig there anything to show that any property that a2 Roman-
- catholic school body possessed hefore 1870 has beén transferred or. could be trans-.
-~ "The ATTORNEY-GENEBRAL :—Only this, that if you look at the legisiation of 1871 .
. and 1881 you will find that the existing schools, practically speaking, come under
the existing legislation, . T g o
. ~Lord Warson :—There were no school districts in 1870, ' K o
' The ATTORNEY-GENERAL :~-No. If* your lordships think it right-to look, as T -
‘shall ask your lordships to look, at the legislation of 1871 and.1881, your lordships
. 'will find that the schools in existence get certain benefits by certain ¢ontributions
-being made and come under the then existing legislation; but if your lordships ask
. -me.whether there was a building here or there —— - = - ° ' ) o
" Lord HAnNEN:—Or any. funds or any assets. : AT C T
"The ATTORNEY-GENERAL :—I have no detailed information about that point, but
I shall submit it clearly. must have been so. Possibly one of my learned friendscan
help your lordships on that.matter," Vo A )
" Sir Ricearp CoucH :—That would not affect anything existing at 1870, ,
" The ATTORNEY-GENERAL :—No, I think not; but the outcome of what existed -
in 1870. oo o o T S T
* Sit Rionamp Covom:~—It affects them. = - =~ .. S
The ATToRNEY-GENERAL :—What I want your lordships to have in your minds
- is thig: I said that the schiools in existence in 1870 came under the acts from 1871
to 1881, grew up, were improved and.increased in éfficioncy with the growth of .
- population by-the.contributions of the catholie 'snggmrters in the one place and the -
protestants in the other. Now comes the act.of 1890 and sweeps all that into the
common schools trust, - o o e o
. Lord Moreis :—The boy of 1870 became the man of 1881, ‘
. The ArrorNEY-GENERAL :—The iufant before 1871. . St
- "Lord Morris:—And is now transferred, man and boy, bodily, ..

33a—8 "
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. - The ATrorNEY-GENERAL :—I must ask your lordships to'look at the taxing sec-.
“tion for & moment. Your lordships are aware that the council levy; an equal rate on:

all property.” Section 89. says that it shall be the duty of the council to levy and-

collect by assessment upon the.taxable property-an-equal rate on &ll property, and -

e -y bections 92 and 33, it is' charged. on all school ' property. I only mention this as

" affording an-illustration that'a catholie’ school voluntarily maintained would have .
~ to pay to the school rate for the purpose of the schools under this act. - If your
" lordships 160k at section 93: “The taxable property in a municipality for school |
purposes shall include all property liable to-municipal taxation, and also all property
.. which has heretofore been or may hereafter be 'eXeu\x‘Tptad by municipal council from
.. municipal taxation, but not from school taxation. No municipal couuncil shall have
. .the ,rigi))t to. exempt any property whatsoever from gchool taxation.” Itis only an
aggravation of the grievance, but it is worth a word of notice that owners of Roman.
_catholic school property would have to.contribute to: this rate for school purpuses.
‘ Lord Suaxp:—Even volintary schools would bé subject to assessment?. ‘
The ATTORNEY-GENERAL :—Even voluntary. Roman citholic' sehools would be
-+ snbject to assessment to this rate for other schools. Then. the legislative grant '
" “depends on the-school mairtaining its character. ‘That your lordships will find ‘at -
._vection. 108: * Any school not conducted according to all the provisions of this or -
any act in force for the time being, or' the regulations of. the departmént of educn-
tion-or the adyisory beard, shall not be deerned = public .school within the meuning
of "the law, and such school shall not participate in thelegislative grant.” Therefore, -
of course, that mulkes it ‘absolutely impossible for any school in which there bus.
been- any teligious teaching-other than that permitted.by. the advisory board -to
receive its grant, TP SN :
Lord Warson :—Do you.say that excludes anything like an adventure school

e _that coinplies with the terms of the advisory board and the education act ¥

, h ‘,'I;ho ATTORNEY-GENERAL :(—From any benefits. under the act. It excludes any’

school. C : ‘ '
"+ - Lord WarsoN:—It rather suggests a school which is. not a public school, .

The ArroRNEY-GENERAL :—1 think it is in the nature of restriction. . s

. - Lord Warson:—A school other than -that maintained, by the distiict board

may be u public.school and may participate in the grant, o ‘

~  8ir Ricuarp Couch:~If not condycted according to the regulations of the

"~ board,. -

: Lord Mokris:—No school.¢ould . get any public grant- in which' there was any
religion taught other than that which was prescribed . by the. advisory board, who
.. are entitled to form a sect of their own.. "By calling it non-sectarian they become 4

" sect, because they could preseribe what religion: they liked. - oo

.+ The-ATTORNEY-GENERAL :—Would ‘it ‘be .convenient.if I say-to your lordships-
now what was the system under the act of 18817. It is quite snfficient for me 4if I |
-state that the' whole of that legislation preserved absolute equality between the two
sections; and . the state managed the schools of the cutholic and protestant sections
respectively,... - O ol R e
Lord Morris:—It never contemplated anything but the broad and known dis-

. tim;,ltiou historically and theologically on this subject between ptotestants and
. catholies, , o . ) ST . )
. The ATTORNEY-GENERAL :—There is one section .that does bring that out in
clear relief, and that is at page 42, namely, that the board is.only divided into two
sections, ‘That is the act of 1881, Originally, there was equal representation of .
* catholics -and protestants. Now, in the’ year 1881, it is.21, 12 being protestants
" and' nine. Roman catholics,  The board is to resolve itself-into two sections, the
.One-consisting of the protestant and the other of the catholic members.” It is clear,
"1 chould think, that the reason why there were more protestants than catholios was
because there wus a larger population, bit they do not intermix. The sections dre-
still simply the protestant section and the Roman eatholic section. . '

Lord Sganp :—Each Lids the management of it own schools,
The ATT0ORNEY-(GENERATL :—Yes.  ~~ - . S o

Lord SuanD : —S0 that.these schools are purely denominational schools.. = -

Y.
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- The ATTORNEY-GENERAL :-—Ave “pufely,und'er Roinanl»patholic management ahd '
protestant management respectively. . C S
Lord Suanp :—Therefore the system is one of purely donominational schools,
The ATToRNEY-GENERAL :~~Your lordship will understand why'I do not quite
aceept ‘that, T o o

.. Lord. SHAND :—Yo0u do not'admit that? . ‘ X

- The ATTORNEY-GENERAL:—I do not-dispute it at all, but oﬁly. that denomi- -

nation. may be used in two -senses.” It was used yesterday in argument, by Sir

Horace Davey, as meaning baptists and- as meaning presbyterians., I want it to he
‘undgrstoad in adopting, the word denominational——- T ' '
" Lord Saanp (—You recognize only two denominations?
The ArroRNEY-GENERAT, :—That is what I' meant. - o
‘Lard SHAND :—I have understood that quite, - . * -~

. "The ATToRNEY-GENERAL :~—If your loidships observe, each of the two sections
selects its own books; - {f you lopk at the top of page 43, sub-section C, the protes-
‘tant members select the‘;mtcstant books, and tiie Roman catholi¢-select the' Roman
“catholic books.” ¢ Provided, howgver, that in the case of books having reference to

religion and morsls, such selection by the catholic section of the board shall be sub-

“ject to the approval of the compétent religious authority.” That .is because over .

" the Roman catholies.there might be'.still, according to their conscience, 4 higher .
. authority than their own judgment with regard to that matter. Then section 9, a
protestant member of the board shall be the superintendent. of the protestant .
schools,” and a vatholic .member superintendent of.the "¢atholie schools. Then
“section 12 :—*¢It shall be the duty of the couricil of thé municipalities to. establish
and alter, when necessary; the school districts within their bounds, and if any of the
. said eouncils shall refuse or neglect so to'do, then on the petition of at least.five of
‘the ratepayers of the school district, or proposed schoal district, of the section of .
the board of  education .to which the same belongs, the said section of the board ..
shall establish or alter.the same as may by them " be deemed expedient. (a.) The
~ establishment of ‘a school district of ome denomination shall not ‘prevent. the .
establishment of a school district of the other denomination in' the same place, and
a proﬁestant and a catholic district may include the same_territory in'whole or in .
P Lord Morrrs :—That sub-section-shows that what was meant by denominations :
was nothing but protestants and catholies,- . . - - I :
The ATToRNEY-GENERAL :(~—~That is why I.ventured to call attention toit, par. .
. ticularly ‘with reference to’ the question put to me,; It is -obvious there- they are
reforring to denominations in the sense of protestints and-Roman catholics. | .
-+ Lord Suanp:~—I have not a doubt ‘about it that the scheme did refer generally
. to_protestants and “eatholics, but it remains that the system the government -
established undér that was denominational; . -~ - B : :
The ATTORNEY-GENERAL :—Was catholic, and the other, - = C
Lord Saanp:—Those are two denominatious, but purely denominational, I ~
. chould think. I do not see how it could possibly be put otherwise, . S
© The ATTORNEY-GENERAL :—I was meeting the point made by Sir Horace Davey
- and pressed with great force upon.your, lordships -that if: we were right this work .
was to'be broken up into a number of various sections. o —
. Lord Suanp :—That depends upon auother matter altogether—the particular
_ se¢tion_of the act of 1890 which was the word “class,” ! Lo
‘ The ATTORNEY-GENERAL :~Oh! no, my lord, . ©~ = . co
Lord SEAND :—You will deal with that when you come to Logan's case.
The ATTORNEY-GENEBAL :—I -should rathér deal with that now. I am not
-Instructed in Logan's case, and have no’ right to deal with it. The only proviso is
“with respect to denominational schooly which any class of persons have by lawor -
practice in the province at the union.” One class of persons who. had privileges
and rights were’Roman catholics on_one side and protestants on the other. ~ =~ . :
Lord Spanp:—That is & question of fact. . = | 0 e
- 8ir RicaARD Coucn:—They were.the only recognized classes of persons at that’

time, L . . ' '
- 33a—8% L T . L&
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**"The ATToRNEY-GENERAL :—Certaiuly, so far as the evidence goes, - o
" 8ir RiouARD CoueH :—No subdivision of protestants seems to have been con-
templated. . . = - s ' L ‘ ' _ o
" The ArrorNEY-GENERAL :—The affidavits state that the protestants combined
. for the purpose of the protestantschools. .~ =~ ' .. . o
- Mr.McCarrnY :—Not before 1871. e
~ Lord Morris :~—~Théy did not dream of anything but the'two’denominations of
" protestants and. catholies, ) T o T
" "' Lord SEAND :~—There is nothing in section 22-about.either eatholic or prote:
tany. It is “denoininational schools'which any class of persons have by law or

‘practice.” Lo ‘ ‘ S N e o
 The. ArTORNEY-GENERAL :—Your lordship must look at the next gection.—
~ $taffecting any right or privilege of the pirotestant or Roman catholic minority of
the queen’s subjects;” : -~ . . e SNt T
" Lord Ssanp :=That is not the section that is founded on.. Section 1 is founded
+* on by Mr. Logan, who says I had denominational schools; ‘they were a large and
- importint clasy. of schaels, and [ .am affected in-the same way as Bapratt, )
| ‘Thé ArroRNEY-GENERAL :—I am not counsel for Logan, and knowing the position
*_-in'which Logap stands now—— - " - R R
"~ TLord Mogris:—As far as.I.am concerned, I.am not, capable of trying two cases
.+ .’at the same time. - That is arl objection I have to'it~~IL.could not.. - «.
s fPhe AProRNEY-GENERAL :—I will judge it with referenceto what your lordship .
- agid Just now.” I must be:permitted to point-out'that I do.motadmit'that “denomira-
tion” insub-séction L of the 22nd section meany anything otlrer than protgstant’.
and.-Roman “catholic ; and .if yon look ‘the whole 'way thraugh. the British Noith
Amerlea-Act.and ‘everything in this.case I humbly sifbmit it points to identically
theé same consideration, = " ... TR o
. 'Lord HaNNEN :—Do you say it would not apply eveén if it was proved ‘in evi-
‘dence, as I am not aware it was at all, that there were.several presbyterian schools, -

"+ "and that the class of presbyterians had established scheols of their own:

. - The ATrorNEY-GENERAL :—I think it would apply.and I thipk it ought to: be
* held to apply, but that was.not my main argument asto what led to the words being
inserted.” I'do not deny that it would apply and. that they would get the benefit of.

-, it, because.sufficiently strong language had béen used|; but denomination in Mani-

.~ Lord"Warson :—You might put it in this way: Supposing- you had a presby-
 terian school teaching religion in a form of Calvinism which was very;objectionable

" to episcopalians in.the district, who would not sénd their children there. JWould the
* persons maintaining that school be entitled to an exemption’on & question of school

rate for protestants? . . . S
... The ArToRNEY-GENERAL ;—1 should have thought that if there was a class of

persons representing Calvinism’they wouild be entitled to say they were one of those
ipcludéed undér the term denomination. We adimit we were part of a larger group, -
but were included under the word demomination, and, therefore, come in, but not- -
because they were Calvinists, but becuuse they form part of that which the statute -
© was regarding, the distinction-'between . Roman catholics and protestants, Then if

‘toba in 1870 meant the distinction between catholics and' protestants,

o ~your lordships would be good ‘endugh to note that by section 25-there was power to -

" asséss in éach school district, that is to: say ‘the catholic district and the protestant .
e distyiptiz;?qually to supplement the grant, and ‘it was.to be laid equally—that is -
“ gection 27. - o Do
. Lord HasNEN:—1I have not caught whete the legislative grant is-provided for? -
. The ATTORNEY-GENERAL :—In section 84, 1 think.. Tt:would be convenient to
take it now, because I'wanted it myself. The rate only supplements the grant in
. section 25.. Section 84 says: “‘The sum appropriated by the legislature for common
school:purposes shall be divided between the protestant and Roman catholic section .’
. of the board of éducation in the manner hereinafter provided, in proportion to thé
"number of children between the ages of five and fifteen, inclusive, residing in the
+ various protestant and Roman catholic school districts in the province where sehools |
are in operation as shown in the census returns.” Then there are provisions for the

L ) . R . . R I
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~-apportionment, and provision for representation of the catholi¢s and protestants re-
spuctively, and provision for the pa?'ments being made to the various sections, Then
going back to section 25, the legislative grant is supplemented by an equal rate, .

. which is to be levied equally upon the various sections, and if. your lordships would .
kindly look at section 30: “ The ratepayers of a school district, including religious,
benevolent.or educational corporations, shall pay their respéctive assessments to the

. schools of their respective denominations, #nd in. no case shall a protestant rate- .

' pugre‘r] be obliged to pay for a catholic schoo'l, or acatholic ratepayer for & protestant
gehool.” - .o . o . o P

Lord Smanp:—I am not sure that I follow the object with which we are looking - -
at this statute just.now, - - . S Do . C
Thé ATTORNEY-GENERAL :—Perhaps your lordship” would. not mind looking at

gection-30 in connection with this, It .is for two objects—to show . that “denomina—,"‘j}@“f';] s

tion”’ ‘meapt,.for the purposes of the act of 1870, cathoiics an the one'side angi@i};%;;’*,

. protestantsdn the other; and to show that when the legislature-of Manitoba worked - .

~out; as they did in 1871, as well as 1881—bedause I could show the same thing in .
1871—the rights and privileges of each class of persons, they rocognized.that very: :
same exemption which had existed in Ontario by law, was applied to Quebe¢ by law,: ..~ =

‘although it did not exist in Manitoba "by law, but existed;-as I submit, by practice,*

Section 30.is at page 48: “ The ratepayers of a school ‘distriot, including religious,
benevolent or educationsl corporations, shall pay their respective assessments to'the |
schools of their ‘Tespective’ denominations,- and in no case. shall a protestant rate- -
payer be obliged to pay for a catholic.school, ora catholic ratepayeér for s protestant: = .
~mehool.” 'Then the next section, 31: “When property, owned.by.a protestant, is’ & -

“occupied by a Romuh catholic,und vicé versa; the tenint.in such.casos shall only be' -\ - ..

. assessed for the amount of property he owns, ‘whether real orypersonal, but the: \ :

- school taxes on said rented orleased property:shull, in all ¢ases, and whether or unot
the same. has heen or is stipulated in any deed contract or lease whatever, be paid to

* the trustees of the seotion to which belongs the owner of the property.so.leased.or .

- rented, and to no other, subject.to the exemptions aforesajd.” -~ . - . . ;
'+ Lord Morris :—If that was done in 1881, Logan would-have no case.
" ' The ATTORNEY-GENERAL :—Certainlynot.. . : -~ - e T

. _Lord Morris:—I have not heard hiscase yet. In the year 1881 no catholic’ . - oo
wonld be obliged to pay for a protestant school, and no- prot¢stant' would b¢ obliged . . -

- .to pay for a catholic-school. Thatisall. : . e o ‘

. "I}"he, ATToRNEY-GENERAL :—~Then section 34 : * Theschool tristees in each school ', o

. distriet shall-be a corporation under the name of ¢ the school trustees for the protes- - - ™
‘tant or eatholic, a8 the case may be, school district ’”” of so and so.  Then gection8¢ - . .
again, in reply-to Lord Hannen’s question, dealing with the grant, aléo divides it "'~ - .
between. catholic and protestant, and. section 101 provided for regulations being made
for compulsory attendance at thé various schools. "If your lordships would kindly -

© take it from me—I will. make good the statement—in substance, subject. to'slight. -
alterations, the scheme of the act of 1871 was exactly thesame, exempting the pro- - .-
test,m:]ts' from rating or subscribing to the catholic schools or catholics to protestant:
schools., e R ST T

. My lords, there is one part .of the case that-has not been read, which I think:
is.entitled to respéct and to some words of comment, and that is the.judgment of .
the chief" justice, Sir William Ritchie, bécause I submit to' ;your lordships-thut'he - =
%)uts one or:two arguments in my favour which are entitled to some consideration,”". . .=

am’ not. going to’read ‘the wholé of it, of course.’ Your lordships are aware that .
‘the judgment of the fivé judges of the supreme court was unanimous, and this judg- . .-

. ment, I think, does ‘contain some rather impeitant arguments. I read atpage 85, . = .. ;

- froni-the second paragraph: ‘“It-must be assumed that i legislating with: reference '
0 a constitution for Manitoba, the Dominion parliament’ was well acquainted with

- -the conditions of the country to which it was.dbout to' give a constitation, and it -

. must have known full well ‘that at that time there were .no schools established: by -
law; religious: or secular, public or sectarian, In such a state of affairs, and having

- reference to-the condition of the:population, and the deep interest ‘felt and strong-
-opinions entertained on thé subject of separate schools, it cannot be supposed that’

Ty
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the legislature had not its attention more particularly directed to the educational "
ingtitutions of Manitoba, and more especially to the schools-then in practical opera-
tion, their constifution, mode. of support and peculiar character .in matters of '
religious instruction. . To have overlooked considerations 'of this. kind is to impute
to parliament a degree of ‘short-sightedness and' indifference which, in viéw qf -the -
discussions relating to separate seﬁools which had taken plade in the older provinces,
or sorne of“them, and to the extreme vigilance with which educational questions are
- soanned, and the' importance attached to themn, mere pavticularly by the catholic
. ¢hurch, as testified to by Monsigneur Taché, cannot, to my mind, be for a moment
. ‘entertained. Read in the light "of ¢onsiderations such as these, must we not con-
clude that the legislature well weighed its language and intended that every word
- it used should have force and effect ? - The British North America Act confers on the
local legislature the exclusive power to make laws in relation to education, provided
‘that nothing in such laws shall prejudicially affect any right or privilege ‘witE respect’
. 10 denominational schools which any class of persons bad by law in the province =
. at the union, but-the Manitoba act goes much further ‘and declares that nothing in -
. such law shall prejudicially affect any right or privilege with respect to denomina-
-tional schools, which any class of - persons had by law or practicé in the province at
. 'thé umion, We are now piv‘ac’pigaﬁy asked to reject the words ‘or practice ' and

" construe the'statute as if they had not been uéed, and to road. this restrictive clause

. _.out of the siatite as-being inapplicable to: the -existing state"of things’in Manitoba.

- at.the uniony:whereas. on - the contrary, I thipki-by the inseition”of the words “or”

' ' practiea” it was-made- practically applicable to. the: cordition at that time of the .
.. edicational institutions which were, unquestionably and solely, asthe évidence shows,.
;of & denominational character. -It is clear that:at the time of the passing of the
.- Manitoba Aect, no class of persons had. by law- any rights or privileges secared to-
.. “them,80; if we reject the words ‘or practice " as meaningléss or inoperative, we

.shall be practically expunging the whole of the restrictive clause from' the'statmte.” -

Then his lordship referred to some suthorities on the question. of the construction’
-of statutes, which I.do.not. wish to trouble about, but it is.important 1 should . resd"
" the passage on page 87 with regard-to Renaund, because he was the presiding judgo
 who decided Rehaud. Perhaps I ought to begin a little earlier than .that, at the -
. second paragraph of page 8%: “1It cannot be said that-the  words used do not har-

. monizé with'the subjeet of the enactment .and the object which I think.the legisla--

_ture had in- view. But if the -legislature. intended to recognize denominational *

schools, how cdould: they have used more expressive words ‘to'ingiehte‘ their-intention,
, . since’ the. words. nsed .read. in' their erdinary grammatical sense admit of but one
_theaning and therefore one construction? and I do not think.we should speculate on -
+ - the intention of the legislature, more particularly as that intention is veryclearly

. 'indicated by the language used, considering the coudition of the country and the

- gtate.of edneation jn that country.  Abnd the object-appearing from these circum-

- stances that ‘the legislature must have bad. in.view in using them, which in niy

. opinion was clearly to protect the rights and -privileges with.respect to denomina-
"+ tional schools which any.class of persons.had by law.or practice, thatis to say had .
- by usage at the time of the union.””  ~"° . . - 7 a0 T T
..+ Lord Smanp :—I do not think thers is very much differénce between the judges -
~-88 10 the meaning of : the words, - It is rather in the application of the words that
the - difficulty arises, * I do not think anything comld be clearer than the way in
* which Mr, Justice Bain puts it.” He puts it exactly s this judgment has_done, I
. think they are really all practically agreed about the’ meaning, but. it really comes
to be a question of applieation. - "~ s - T T
., . The ATTORNEY-GENERAL:—Yes, “The decision of the court. in .the. case of
- exparte Renaud turned entirely on' the fact that the-Parish School Act of New *
Brunswick, 21 Vict,, ¢. 9, conferfed no legal rights on any class of persons with .

" respect to-denominstional schiools, It was then simply determined that there were
- no legal rights with respect to denominational schools, a very different case from |

- that we are now called on to determine,  It: may .very well bg that in view.of the
. wording of the British North America Act, and the peculiar stale’ of educational
. . matters.in Manitoba, the Dominion patliament determined to enlarge-the scope of -
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the- British North America Act, and  protect not only denominational schools :
established by law, but those existing.in practice, for, a8 I.am reported to have said,
and no.doubt did say in exparte Renaud; that inthat case, ‘ we niust look to the law
as it was at the time of the unjon, and by that and that alone be governed.” “Now, on

. the othér hand, “in this cuse, we must look to the practice with reference to the

-.denominational schools as it existed at' the time of the ‘passing of the Manitoba Act.
That this was the view taken by the legislature of Manitoba would seem to be indi-

_ eated by the legislation of that province up to the passing of the Public Schools Adt,

" which very clearly recognized denominational schools and made provision for their
maintenance .and ‘support, providing that support for protestant schools should be
taxed on Ex_'()festants, and for catholic schools'should be taxed on eatholics, and con- '

- férring the management and control of protestant schools on protestants, and the .
like management and control of eatholic schools on catholics. - This denominational ;.
system was most effectually wiped, out by the Public Schools Act, and not a vestige

- of the denominational character left in thé school system of Munitoba. Mr. Justice |

. 'Dubug gives an accurate synopsis of the. legislation as follows.” Then his lordship
‘cites Mr, Justice Dubu¢.” Then the bottom of page 90 bearson the question of con-
fiscation.. He has gone through the whole of the: sections to which I have called -
attention, und he says:—**Itis easy to see from the above.that the iiew act makes. .
"a complete change. in the system. ‘The denominational division of catholies "and
;. protestants is entirely done away with, and. by section 179, where; as-in:this cuse, the
" catholic sthoal: district. ig sdpposed to-cover .the same. tervitory=H - P
~ . school ‘district, the said catholic” schdot. distriet is- nat only wiped “aiit; but: its -
- property and -assets are vested-in and .belong to'the’ethei :school district, which
* . under the.uct becomes the public /school. district. - But. itig said thipt . the catholies. -

srotestant ' -

. a8 a clans are not prejudicially affected by this act.:- Does “it; not. prejudicially, that - :

Uis"to: say, injuriously, disadvantageously, which is the'‘meéaning of the word

. ‘prejud‘icially,’:aﬂ'eon thém when they are taxed to support schools, of the benetit of . L

“which, by their. religious belief, and :the- rules and principles of their:church, they
cannot conscientiously avail themselves, and ‘at the same time by compelling them
* to find ‘means to support schools to. which. they can conscientiously send their -

" children, orin the event.of their not being: able to find sufficient means to'do both, -

" to be 'compelled io allow their -children to go without either religious or secular "
[ingtrudtion ?  In ‘other .words, I think the catholics Were directly prejudicially.
. affected by such legislation, but whethér directly or indirectly; the locallegislatire

" was powerless to atfect them . prejudicially in the matter of denominational schools AN

". whie 'they*.pﬁtainlr-d‘id by practically depriving them of, their denominational -

‘schools ‘and ‘compelling them to support .schools thé benefit of . which. protestants :
alone can-enjoy.” I do-submit to your lordships that those passages do contain a . =
powerful argument in favour of the views:I am submitting, - o A

Lord WarsoN:—Do.you understand the learned-julge there.to contine the .

. nature and oxtent of the privilege? ‘There is agreat deal of that that does not raise - -

any controversiul matter, ‘He says ‘ Thére was:at that time in-_actual operation or.
- practice a'system of denominational schools in Manitoba well established and the

'de facto rights and privileges of which were enjoyed by a ‘large class of persons,” .. "

I do not find he specifies unywhere what the privilege acquired then was which “is. -
- infringed now, till be comes to the Iagt part.x . =~ -°..0 - .
... The ATToRNEY-GENERAL :(—No. =~

.. Lord Warson :—And that may be rdikecﬁj.&é in@i’réétiy.."lt imay mean having
-the privilege of not ‘paying for another, That is one view the learned judges take
that that is directly invaded by the act of 1890. Another view is that they had’

" certain rights and privileged ‘before which were indiiectly assailed by the fact.of .- _

_their having to'pay. ‘ R L o
The "ATTORNEY-GENERAL :—Yes. The. words. prejudicially. ‘affect” are -cer- :.
tainly large words. C ‘ ' : R Co

#d Seanp :~I think when y‘c')nb‘r‘eéd at length what the judges say who takeé . .

‘that view .of the case it is-this:~~You have prejudicially affected a right or privilege . ;

- of exemption.. . o R '
-The ATTORNEY-GENERAL :—Certainly. . . .-

P
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. Lord 8uAND :~That is what it comes to @nd the tiuestion is whether theré_ is-
fuch a right of exemption.. e e T co RO
‘ ‘The ATTORNEY-GENERAL :—And also prejudicially . affest the schools which had
. been established, which were catholic schools and which are handed -over to thjs-
~board, - o PR : (RN
- Lord Sganp :— do not think- that is made a point'in-the case at all—the taking

over school b’uilvdir‘;gs.»_ I do not se0.any suggestion of that, (
' Tho ArrorNEY.GENERAL —S8ir William Ritchie refors to it most distingily.

- & privilege given by the first clause. of exemption from payment of a rate towards .

the schools of another denomination when they ' were supporting their own it wounld

not have. béen necossary for him - to labour the point at all. Tt is ‘clear that that

~ privilege existed, . . SN et

- "The ATTORNEY-GENERAL i—Would Lord Shand look at the bottom of page .90..
‘It may be brief; but it is vory distinet :—¢ Where, as in this cage, a catholic school -

district is' supposed to cover the.samb torritory as any protestant school district the

’ “said catholic school distriet is-not only wiped out but its' property and assets are .-

. public school districr” R AT ) sy
* . Lord SHaND :—Those assets and property ‘were, as I understand -jt, taken-up.in
" the yeai 1889 or 1890, whereas the thing we have to ‘deal with is the ‘Properiyin’:
B L (. '. AN A e b

-Vested in and. belong to the other schoo district which under thie act becomesj‘t‘.lr‘é; o

o " The ATToRNEY-GENERAL i——Bug your lordship will permit me to ,poinp;?gn\t that
that 1890 Property has been:built ¥p under the act 0f'1870. . - - N
- Lord Smanp :—Jf the fathei #ind boy thiebry, ean be worked out, it cotnes to that,. -
Lord MaoNagHTEN i=—The chief* ,Lustic‘e does contrast very strongly the position
t

" under the act of 1890 and indet the act of 1881. . That possibly way have more . -

: * The ATTORNEY-GENERAL 1~ have only argued it with reference 1o what were

" :the rights .existing 'in fact at the time of the passing of “the act-of 1870; but we.

- - must look at it ag 2 growing system. . It..has growm up, a8 'we belioye, under the ..
" protection -of -the rights” which existed -in 1870 and I do not know that you

" -ean Bay it has become s different thing, Howevar, .1 have sufficiently “troubled’

- your lordships.on that;” The ease of Fedron vs, Mitchell was cited to your lordships,
. but. we' submit it has: no, application to this case at all. . That was' the case .
- of a general aut of parliament.” The Markets Clanses Aect, 1847, says that no markets

" shallbe established thatshall interfere with any rights and the right thero supposed

.’ general stat

" another. person. I woul ca

. " English law, when the owner of the fée simple of the dominan

" to be interfored with was the right.of a butcher to sell meat. It is obvious that.in a
ute of that ‘character * rights ” could not.be construed in the 'same way

. 88 where we are dealing with a speci al class refejred to, as in section 22, It applied-
... boall towns, and of ecourse “rights" there would be.riglits analogousto marketrights .
* " =rights such as are suppos¢d to be protected by a franchise or by grant o privilege
" of that kind, No authority is of any useto your lordships, but I will ¢ite.one or two, .

" because my friend Mr, Ewart, who has given me great; aswistance, has been good'
~enough to give mé the cases. There are a number of cases in which a wider meaning -
has been given to the word “rights ", under-the Lauds Clauses Act and although there .,
''Was unity. of ownership, “rights " have béen' held. to include rights of way which -
.would not be.strictly and. fro’p'er!y, called rights of wiy ‘unless.over ‘the property of -

; l-attention to'the language of Liord Blackburn in Lusgrave-
- v5,. The Inclosyre Commissioners, 9 Law Re orts Queen’s Bench, page 162, where the
"'question was as to the right of pasturage, ;?[‘hat wasg the cifse where under a general
inclosure act the.rights of pasturage which had heen sually enjoyed by the lord of.
- the’'manor and his tenants were to be specified and mentioned, and Lord Blackburn, . -
Yeferring to this lan uage “a right of Ppastarags.”’ said =By the technical rules .of

nt hereditament is also.  J§
. the owner-of the waste ground in which the right of. pasturage is exercised ‘he can
have; strictly speaking, Do such right at all. - In cases where the-land has'boen
- parted with by the lord and 5o severed and then again attached in differont portions,
- 88 where the lord buys back a-farm, and “instead of ‘having it conveyed back to -

-
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" trustees, takes a conveyance to kiniself, he, de facto, as ¢ ontinually happens, loses the
right of common. - At the same time it is not an-uncom mon thing—and I take it to
have been the case in the present instance—that thé lord has farms .on parts of the
_ estates which have never Eeeﬁ‘eepamted from the main estate, demesno farms that ™
. have always been his freehold, and which; therefore, never could strictly acquire the
* right of common. - Nevertheless, that distinction not being recognized by those who
“practicaily. managed these things in the days of old, the tenants of these demesne
" lands under the lord did énjoy the same rights of commoii over -the wastes as. those . |
persons to whom lands had been conveyed-; and they did de facto énjoy and use the -
rights of common just.as if-the freeholder of the demesne lands was not possessed of

. the freehold of the land ovgr which the right of common was used. Looking at this’

. enactment with'a view tofthe-existing de facto rigkts of that sort, I cannot construe . ...

- the- act of parliament, when it.says-‘ right of pasturage which may have been usually . "

. enjoyed by such lord or his tenants’ as meaning anything else than rights of pasturage -

©,and common which have been enjoyed by the lord and his tenants in such 4 manner °
as, if it were not for this. technical rule—that the lord, being the.freeholder of the
dominant tenements und of the soil of the waste, too, cannot have a right. to common

;;,—-A—wlrl(;li}d, prove an established right.” - Then Lord Blackburnspeaks of them as quasi -+

. rizhts, o T o ) Lo )

ST the same way, Mr. Justice Chitty, in Bayley vs Great Western Railway, 26 .
Chancery Division, where he wad dealing with sach: words as “ rights, nimbeys and - * ¢ ",
~...appurtenandes belonging to heisditaments?!:pointed bt that where such enumeratioty. - -

"7:was made,. “Fights” was meant to include benefits’ enjoyed as distinguished”frem . -
tights in a secondary sense and something less than a legal sense. “ He sictually uses ...

. ! that expression—* ‘rights’ must. be uséd in some secondary sense.” I
“  8ir Riogarp Covon :—It has been applied .in the case of right of way. . - ..
- - The ATToRNEY-GENERAL :~~That was a right of way case, and in Barlow MﬁR 68
(24 Queen's Benchi, Divigion, p. 381), under the Artizans' Dwellings Act, the local . =" -
- authotity were to purchase all rights or easements in or relating.to such land; and *  ."*.°
they: were to be extinguished, and tho present. chief justice said: “I admit.that the - . -..
words prima facie .mean rights or.-easements actually existing, and it is true that-

~ under the Prescription -Act a vight or easement.is gained only after the lapse of the - -

*, particular time specified, and. cannot be considered as existing before thau period. .

. All that-must be conceded, and if we were dealing with an -act the subject matter of .

- which was difféerent from that-of the act now in question, and we could see that to, * .

. give'the words their prima. facie effect would not defeat the schiéme of legislation, .
we should interpret the words aceording to their'ordindry meaning. Bul it is-plain, - .
if this dontention were.correct, the result would be thatin many cases the objects of - -
the aet wonld be defeated.” . There we. huve-got ¢ rights and privileges” existing. . -
by practice—rights and g)riirile'ges which the class of persons had by practice, an
I'sabmit that'when you find the object being clearly to protect the Roman eatholics -~ . . .-
and the protestants respectively, and the langnage being used of a general character, - -

" ..it is that class of legislation to-which a ‘wide meaning.will be given, and not, as at- -~
-ltempted by my learned friends, as we humbly submit, a narrow meaning. My
~-lords, I do not hesitate to put before your lordships that, if this statute of 1890 had :

- been attempted to be passed in the year 1871, upon the information before your

.~ lordships,”it would have been regarded aw being 'a breacth of the conditions upon -
“-which-Manitoba had consented to:- come ‘in, and had asked to be brought intothe

. union, - 1t only in consequence. of it" being .what' I may call the development of

*, the educational system from the pointof view of those who desire to divorce religion - -
_from-education that such & statute can be forced or atlempted to be forced upon
. Roman ecatholies, and theyordered to contribute to the cost of a purely secular educa-
-tion.- Tsubmit that.-however good may be the motives—no doubt. they are excellent.

~of persons who hold: those views, it was intended inthe year 1870.to protect the ,
- privileges of Roman catholics, ‘and to prevent their being prejudicially affécted, and
do bumbly submit to your lordships that a consideration of the provisions of that’
.- aot of 1890. wonld lead -your. lordships to -the conclusion that it does most pre- .-
" judicially affect those rights, and that the unanimous judgment of the supreme court: .
. ‘ought to be affirmed. -~ - . - T, A

e
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Mr. BLARE :—My lords, in this case I need scarcely say I have a great deal of
diffidence in addressing your lordships after the attorney-general and at the close of
tho third day that the case bas been occupying the attention of your lordships. The.
first observation I was about to make was that which was stated by Lord’Shand,’
that it is worthy of note that the nine judges in the court below all put, in language
differing certainly tbe one from the other, our first ground or p:ﬁp sition, that.is to
say, thut thete are x'igﬂts or there are privileges as was put by Mr, Justice Bain, at
page 78: “1I think that nothing in any law to be passed by the legislature relating
to education was to prejudicially affect anything that any class of persons had been
in faet and generally in the habit,of doing with respect to denominational schools,
with the acquiescence implied or\expressed of the rest of the community.” The
whole of the nine judges concurred in that. Mr. Justice Dubue (if your lordships
care to take the page where he ‘speaks of that) at page 61; Mr. Justice Bain
at pages 78 and 80; Chief Justice Taylor, at pages 47 and 48; Mr. Justice Kilhﬂh,
at pages 33 and 34; Sir William Ritchie, in the same way, at pages 86 and 8%g, Mr.
Justice Patterson, at pages 92 and 93; Mr. Justice Fourpier, at pages 96 an@,d7;
and Mr. Justice Taschereau, at pages 109 and 113, all concur in the conclusion that,
notwithstanding the New Brunswick Act, there were rights in Manitoba, whether
we call them rights or privileges—or there was a state of matiers which it was 1n-
tended chould be preserved, and the point on which they differ is simply.this: Six
» of the learnced judges concluded that there was a prejudicial affecting .of these rights

and the other.thre¢ cime to the conclusion that these rights gonceded-to them were
not %@judigially affeeted.” S S R S A
" "Now; unyords, I think it might perhaps be helpful, in answer to-one or two of
the statements made by your lordships in regard to the question of whether it would
be possible to have any general system of school education in the province of Mani-
toba, just to call the attention of your lordships to our position in the province of -
" Ontario 2nd in the province of Quebec. There can be no.doubt that a very large
- number, more probably in the provinee of Ontario, were yery much .in favour of
having a general system of school education where all denominations, whether mem-
bers of the church of England, Roman catholics, presbyterians, congregationalists
or baptists, all conld attend. There is no doubt whatever that the matter was
bitterly, and very bitterly fought; the Honourable George Brown and the Honoura-
ble Alexander Mackenzie leading on the one side in favour of that, and the great
. benefits to arise from all the young of the country being educated in all general
matters at the same schools, belping to efface to a large extent the bitterness which
unfortunately sometimes does arise. Well, it was found that that™¢ould not bé
attained. The Roman catholics insisted that they would nothavethat, They made
it 2 matter of faith. The leaders, whether they were right or whether they were
wrong, insisted on the old-fashioned notion: Give me the child from the age of 5
to 15 and you, may take the man after that and deal with him as you please; you
caunot take from him the religion that we have saturated him with during the
school period. A very great number of us thought it was most unfortunate, but
still it exists, and it existed in these two provinces virtually of the dominion of
Canada, representing four millions of inhabitauts, as against the whole population of
something under five millions, 1t was a matter that was well known. Persons who °
had gone to the province of Manitoba were from these two provinces. They knew
gerfectly well all these old” fights, and knew perfectly well the way in which it had

een resolved, and knew perfectly well that there was this right in each of these
provinces that, if you choose to support either the protestant or the Romau catholic
schools, you are absolved from any payment to the other schools. They knew per-
fectly well that these were the two divisions. They were divided into the Roman
catholic and the protestant. *To a large extent, although I quite admit that there
were exceptions, the fn-otestants generally ranged themselves on the side of the
general education. All kinds of epithets were hurled--the godless schools and the
godless colleges—and ail through that war, which was well known, we passed. It
. had raised as much trouble as- a few peunce of ship money here or a few shillings of

. tithe in this land, and persons were all alert and were all alive to these.questions:
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. Now, we in the pravince of Ontario cannot.have, except in a very qualified way,

any general system of education just because of that.” A Roman catholic gives .

notice, and the result is that he is free from paying a cent to the asgessmient except- b

/ing so faras his own school is concerned, A.protestant does the same, That .is so
“in the province of Quebec; and that was & systeni which was introduced in 1865, and, .
when at the time of confederation it was thought reasonable to make another exertion

. and tointroduce a system whereby there should be the general, or common, or.national o

schools, then the arguments that took place.in the. confederation debate show “that’

-they submitted that was a.matter. that had been' settled; and: these very gentlemen - A

* 1 have referred to, though they were go very strongly wedded to' the more. general ..
gystem of sectilar education, admitted - in the confederation debhate—that ig the late -
~ Mr, George Brown and the late Mr, Alexander Mackenzie— that that had been set-

- tled and that they could not go back on that, and that they must accept the British S

North America Act with the introduction of those words that were to preserve these'
rights. . I think; therefore, that perhaps it would-be he{f)ful for ue to understand that ~

. in"1870 that was the position of matters ; -on the ong.side the protestant schools and-

~ on the other side the Roman catholic schools; a fierce and contimied and lengthened -

" warin favour of what a great many of us considered to be right; undenominational -
“schools, ‘but still ‘the country had found in favour of the other. Therceforé when

., they, were'desling: with Manitoba, this question was ongthat was well known to thoze_ * s

" persohis; tp a Jargeextent s mujority from these two_provinces, whowould know very .
\ well-what:had taken place if-Ontario and in Québec; perhaps as’ little knowing ax’ .
. to Now-Brungwick as ‘péfg'gg%s”'many of the inhabitants of Bngland would know-about .

- what, might bé thié peculjar laws of the’ Chunngl Islands -or.some ‘ofhier place with:" -

- which thefé'msy be. a5'little commercial or other intercourse agbotweenthe islauds’ -

‘of Guernsey and Jersey:here. : 2% T CL L P

Then that ‘bei‘bg,so,,l'sim(})ly désire to call attention 't one-other ma:tﬁe:‘-’&.ﬁ?ﬂﬁd? .

book which was given yesterday to your lordships.

.Lord MacNaeHTEN :—Before you pass. from thab,«\,&ould you say that the  act of .-

1890 would: be unobjectionab

to.the school rate-as they are in the Osxtario Act? o :
. Mpr. BuAgg :—I think, my lord, that at all events a very great ground of objéc--
‘tion would, be.removed, "~ " | U - ‘
.+ Tord MaoNAGHTEN :~—That 18 the case in Ontario, is it not ?

" Mr, BLAke :(—Yes, . - o :

e if the catholics had beeu: exempted from contributing «

Lord MacnvdauTEN ;:—There is what you call andenominational education. yery
much on' the lines of the act of 1890 with this exceptiou, that any person who_ eon-
tributes to a catholic school and gives proper notice is exempted from. taxation. -
.. " Mr..BLAKE !~—Quiteso, —~ ... "o . , '

Lord MacNAGHTEN :—That is so. . '

.- Mr, BLAKE:—That ig so, my lord.” ~ * = - .. B
. Lord MaoNaGHTEN :—There is no exemption in the act of 1890, but. if thero. .-
were that exemption in the act of 1890, you think it would remove a very great -
.ground of objection? - . - . e
Mr, Buagg:—Yes. . - . .. . o .
" . Lord Watson :—Under the Ontario act he must become a contributor to a
catholic school which is approved of under the act? S
© "Mr, Brakg:—Yes... . . .0 7 oo - el
Liord ' Warson :—He must conform to & certain éxtent to the prescriptior of the
- act? ‘ ' L S ‘
"based vefy much upon our system. in Ontario; that is to say, A gives anotico: Tam . |
a Roman catholic and I desire to support. Roman catholic schools, and then the .
" protestant colléctor cannot-touch hiin or:his property. . | T
 Lord Warson :—Then he will not only get: thut relief, but participate in the ' -
government grant ? S ‘ ST -
- Mr. BLARE :—Yes, e o .o
* Lord MACNAGHTEN :—I was looking’ at the Ontario act, and I see that. nothing
© in‘the act authorizing the levying of rates for public school purposes shall ‘apply to -

" Mk, BLAKE 3;-Qui'té. 80, »undoixbﬁedly ; but'ibeéeil‘acts frbni 1870 tp'A1890.. aré A



124 oo v, MANITOBA SCHOOL ACIS. &~ ,

- the separate Roman. catholic suppoited schools, and then there is & reference to the
" 48th Vietoria, What actis that? "~ - - .. .. . o
7 Mr. Buaxg:—That is the det which is consolidated. In our consolidstions, for

convenience, in following them they put in the clauses, - ' .

. Sir Rioaarp Couvcn :—Show where they come from ? Do ,

.. .Mr. Buakg:~Quite s0; justas they do in the Manitoba Act they put the Ontario’
. statute to show where it comes from, so that if there is a-decision upon it they will

. be able to apply it at once to these clauses in the act, PR B!

. ‘Lord SgAnD :—1I feel the force of what you say, that on’looking to the act of 1870 .

‘it is quite Tight and proper to see what'is doing in all the différent provinces, but am

- ~-Inot right in thinking that when the British North America Act of 1867 was passed .

there were clearly privileges and rights of Roman catholics under previous legis-
Iation which had to be preserved? - " - - 7 . R Sl
. Mr. BLAkE:—Yes, in 1865, - RN D R
- -" liord SHAND :—Thére was that distinction, that when you passed. the act of . .
11867 you had-élearly rights which must be preserved as they were under previous -
statutes.  When you came topass the act ‘otP 1870 you were in controversy whether
there were any guch? . ~° - .00 e e K
Mr. BLAKE :—Quite o; but that would depend on whether when the represen
- tatives of these four provinces met they thought it would be too great a sacrifice
give up the right of ggving‘ the general sohools in favour of denominational schoo
- - If they had stood by that:they could not have had confederation_ at all, and it wag "
. then they said, ds we'madé- that sacrifice~=and we.consider-it a'great sacrifice—in
. 1865, we do:not want.to” go back on that in 1867 and throw it ,(i,awp;.as—a“boné of 7’
* ¢ontentioh to prevent confederation”being carried out,” '+ A e
" Then, I was going to make one other ohservation before going for a very few
moments into details, and it-was this: I argued the ease before the supreme court,
the judges of which seem to have been satisfied to aHow the matter-to be disposed of
.. {apon some of the grounds argued, but they did not pay so -much attention to what
~. Tconsider to-be one of the principal points that was brought forward.© We con- -

. tended there that, ag the judges in the conrts below had found that we were entitled

to the continuation of the state of matters. that existed, modified as it might be by

legislation ‘that did not interfere with those—that as we had those, they could not

" be interfered with in any, at all events, of three ways, First, you cannot interfere

- with thera by in any way altering our denominational schools’; you must allow that
to stand, you cannot .compel us-to support or sustain a school of another class. '

« . Second, becanse - it takes away o much of the money that otherwise would have
been.expénded in the sustainment of ourown schools.” But one point that [ have -
‘thought of immeénse moment, and I put it in the foreground there, was this: You

- capnot stifle my ‘conscientious religious corivietions, and although I may be entirely
wrong in the view of 4 vast number of persons, you cannot compel me to ﬂay‘mokriey )

_to the support of a school that the head of my church says is 8 school which want- -

+ ing the very foundation of all true education>~wanting a religious training—should "

- not' be supported by you. My argument was that ‘where you sccord to persons
" rights in regard to denominational schools you cannot but interfore-when you say
. under cumpulsion your money shall go.to. the support of that which you con-

- scientiously believe to be doing a wrong in the community, and which the "head of. -

- -your' church says-is .doing a wrong, and-in respect of which, in the provinge of

... Quebec; if a Roman ' catholic were to attempt to send .a child to a” protestant school.

“*the rites of the church would at once be denied ‘to that person. . - Lt
Lord. Warson :—You suggest in other words, I think;, that the object of the. -

‘Clause’in the act of 1870 was:to stereotype. the relations to each other'inter se of the.

. two denomindtions, protestant and catholic, préserving to the legisiature the right -

- of regulatiqg the' kind of administration, the mode- in which the fands should be

rajsed and applied ——? - - : Ci e L s .

X Mr. BLAKE ::—Yes, - . S L ’ o

.~ ~Lord Warson:—~And preserving throughout that relation of immunity of the-

- one.party paying for the other's schools? .~ " ) ' S ‘

"
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.- Mr, Buaxe :-~Helping éach of these two denominations by making the. rules so
. 88 t0 compol payments, and as to attendance, and in all the various waysin which it
“has been helped from 1870-to 1890, but not to affect that which was one'of the mat-

.+ térs that the Roman.catholics had for a quarter of 4 century been abgolutely. insist- R

' ing on, and had been & matter in respect. of which there was very strong feeling
from- 1845, at all events up to this period of 1870, - = . -~ - . R
" . Lord SgAND :—In other words, continuing denominational education for all time

_ .coming. -, ‘ :

Mr. Biaxg:—I dare éay that that may be the result of it. I dare say it maj' -

_be the result. I, for one, deplore it in-our own province of Ontario. . ¥ had a great

"deal rather it was not so, I was dne of those who struggled against it. I was not
& bit conyineed. . - S TP T o
" " Lord Spanp:—I do not say that.it is not right, if the statute doesit; but I want -
[ . to see the result. - e T ’ Lo

Mr. Braks:—Quite.s0; and your loi'dghig will bear in mind that alfhohgh ﬁfé el

.. “have a large protestant majority in Ontario, there is a very large~—a much larger— .
' Roman eutholic majority in the province of Quebec, and one thing that solaced the .
protestants in Ontario was thig: You want your righty protected.in Quebec, do not.
~ you? . Yes. Then we will award you in the sime way protection there. So thatit
.- was a kind of compensating pendulum, the motion there—it equalized in bothof the
. ~provinces, and made a great many.people aceept it thatnever would have accepted it~
in ‘the proyince of Ontaiio. ~Their protestant friends wrote and communicated and -
urged : \We'are here-at the mercy of Roman catholics, must not you think of us.and
. “mot. press tod strongly to have a genéral school, allthough you may carry it in Ontario, "
~ because the evil results of it will be felt by us in the province of Qniel))’ec. v -
" . [Adjourned for a short. time.] - ' -’ TN L

Ce M BLAKE ;—éL was .eaying it was under these eircumstances, and the matter * o

being in & 'comparatively far off .land, New Brunswick, oreating the difficulty, that.
the questions were raised in 1869, of entering upon. Manitoba, '‘and your lordships

" will find in the.blue book.that my- learned friend, Mr. McCarthy, gave in'the day - "

bufore yesterday, at Fage 43, the proclamation that was made when the country -
wag'in a state of rebelli ‘ \ ) ‘

.. pago 73; the 2nd .paragraph, it says: “ By hér majesty’s authority I do, therefore,
‘agsure ' you. that on the union with Canada your civil and religious tights and -
‘privileges will'be respected, your property. secured to you, and that your country . -

- will be governed; as in the past, under British laws, and inthe spirit of British -

ong The governor general sénds this proclamation, and on - = o

. justice.”. And your lordships will find that the then archbishop, who was at Rome, " -

ws cabled to come over and help in allaying the difficulty that had arisen'in the . . """

_province of Manitoba, It is part of the »pﬁition that'is presented, the return to - - -
5h

~which, in the shape of the opinionof Sir $ohn Phompson, was referred to, and I -
- refor to_ pages 2-and 5 of that book in addition to the page that I have given. .Then
it 'was simply & question as between the protestants on the one side and:the Roman

catholics on the other. The principle of separateschools was the admitted principle: -

.introduced, asyour lordships see, by the 93rd section of the British North America '

Act, and the protection afforded "as .much mneeded in.the new land of Manitoba, as .

much demanded, they being in a state not willing to abandon any of their rights, .
“and on the other side not-in a position to make a demand against them, but on the
contrary freely. .to accede almost: anything in Teason ‘that was.asked by the lurge

body of Roman.catholics in that. province, Then it is-to be observed also, I think,
“that the .mafter of education. is the only one in respect of which there is special

legislation and special restriction. . There are: various ‘clauses as to' what canbe

done, but in respect of this alone has ‘the legislature deemed it necessary that. there
. should be these especial ‘clauses conferring thése-especial rights, and giving those
‘limited powers of dealing -therewith. It is also g‘?

which, was referred to, is an ‘act to restore th#Roman catholics in Upper Canada -

be observed that the act of 1863, - -

-certain rights in respect to certain schools, and by section 14 of that sot immunity e

' from subscription to publie. schools is”provided for. . Itis nota 1;i§'ht which they
. had absolutely prior to that, and itis simply to show that the word “ right” and -
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‘that.the word “ privilege,” and these words that are used in this enactment, as one
. of the: f{ixdg"es in quotation suid, wti"loquitur vulgus, and not to be taken in any re-.
stricted or narrow signification. The general idea was that you have got a system .
of educatjon,; and that system of education is'to be preserved, not to be interfered -
with prejudicially, and the same mode of dealing with the children is to be kept
- alive subsequent to the passing of this act as was in existence at the period previous
- toiit. ; 'Your lordships will perceive that in the British-North America Act it is called -
there a system of séparate or dissentient schools, cléarly referring to protestant and
.. Roman catholic schools, from the second section, and I submit that in the same way
*+ .. this being, or.the other act being, in pari matérid, where we have “ nothing in any.
-7 such- law shall. prejudicially affect  any right or “privilege with respect to
denominational schools ‘which.any cluss .of persons have by law or practice,” aund
, the next section gives you the appeal. shall lie affecting a right or privilege
¢ ° of the protestant or Roman ocntholic- minorjty in the queen’s bench. I 'do not
.think that it would be.unfair to say that what is presented. theve is a. system
. of education - headed, on the one hand, by protestants, a system of eédutation .
- headéd, on the other hand, by Roman catholics, and whatever may ‘be the position-—: . .
whatever.may be the exemptions—whatever may-be thé bonefits——nothing"is. to. bé- "
. takon from- the one side and mothing is (o be.udded to on the.ather. Iwould:alsg: .-
-~ ask: your lordships' consideration of thiyin tho.Manitoba Act. I am reading of course "
' from page 4 where the two are contracted: It is not merely. that it shall not,dd"
. away with the denominational schools st the dute of the union but that the legistas., .
tion shall be subject to and according to.the following provisions, . Therefore, there .
" .. may be'and'it is intended to. be legislation, but with this restriction, * That nothing
. in'any such law shall prejudicially affect any right or privilege with' respect to de:
.. nominational schools which any class of perséns have by law or practice.!l. Jt'is'not
* . that it shall be with reference to the denominational.schools in existence, but there
© " may be legislatjou—thére may be a dealing with-these schools, there may be additions
" made and there may be great improvements of these schools, aind.it is with that class
" . of matters, which is-the result of what, was.in existence at the time of the union,
.~ that I submit the Manitoba Act says i8 not to be interfered with. - Then 1 say that:
" - the'language of the act plainly deals with andintends to préserve certain rights:.

- that, virtually, giving it the meaning of my learned friend :on thé other side, it is - -
making it absolutely meaningless. It is not preserving:to us any rights, for it never -
was questioned in our country but that you might, if you.pleased, have your school’

*. supported by yourself. And as to the very far fétched idea that in. Massachusetts -
_ the land of blué laws, they should not yét have forgotten them and added something

- of the kind, it can scarcely be dn illustration to read I should think in the construc-

~ tion of-our get. At that time there was no qiiestion whatevei but'that there was no. -

-thought’ in any person’s mind but that you vould haveé your school and eould .
sustain - your school. That was not the thought but the thought was: Can
we have these separate or .denominaticnal schools? “Can we huve that system

- whereby, "if we throw our money and our aid and our intelligence to- the
.. sustainment of those, and if we do-carry them:.on, are we at. liberry to do-
. "that fairly, and are we free at the same time from being charged with anything .

+ to the support of other schools? That, I submit, is what the position of matters,

“looking previous to the act, would reasonably be intended.aud desired, and -that
‘which is:suggested, as a matter of fact, that might possibly be, is something that
-could not possibly be in the minds of those persons that either were asking for: or -

: E‘assing"thxs act. The one matter was oneus to which no question had been raised.
. -The other was one in, tesge’ct of which' all parties were very desirous of -having -the

‘arrangement which had been found to work and which had been readopted - at the

. time of confederation. : That same thought pervaded the legislation in respectiof the = .
same subject matter. s B - ’ e

.. Then, it isa fact not to be forgotten that by'the confirmatory. act, the Dominion - -
" parliament is not permitted to-interfere on this subject at-all,. That is on page 31
.and 32 of the collection of aets. -~ - -~ . - .

Now, what is meant by “any class?”. It is, Fsubmit, made very clear by those
portions of the acte: cited by the attorney-genéral, which reforred to' this‘subject -
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: matler from bégin'uing toend. We have got nothing but on the one side protestants,
"and on ‘the .other side .Roman catholics. It begins with that. -They appoint a -

superintendent of the protestant school and one of the catholic to each section of

, - the board, one beinj protestant and the other cathiolic. The districts are protestant’
" districts and catholi¢ school districta. -Each is a section or class, and then the pro-

testants resident in catholic districts,-and the Roman catholies in the protestant, all
-through the very first act—it is nothing but the two elusses. Then, when theroare . -

members appointed to the board, it. is: not that some shall be pFotestants and, some

. church of England and the like, but twelve of whom shall be protestants and- nine
‘Boman, catholics. Again, the board shall divide itself into two séctions, protestant

and-Roman catholic, and the “selection by the catholic'section of the board shall be

. stbject. to the approval of a competent religious authority.” - Then it cortainly was .~
. very strong in a passago thit was given. “The establishment of a'school district of * -
“one dengmination.shall not prevent the establishment of 'a school district "—not: of -

another, but—of the .other denomination in the same place, and “a protestant and
) ) place, & P !

o .catholic district may include’ the same territory. iu whole or in part:” - Two -

deriominations, protestant and catholic. : -Agnin, “ neither protestant nor catholic

“shall be assessed,” and, again, the respective denominations are limitocd by the

_it, and it is thiy: In the New Brunswick Act there was something for the words. \
“by law " to operate upon, because there were schools established by law, butinthe" - .-

-of the New Brunswick cases to cover the state of matters which did oxist and were .

.. 'words that follow: “ In no case shall & protestant ratepayer bo.obliged to pay for a ..
* catholic s¢hool, or a catholic ratepayér for & protestant school.” . And then again, it « -
.shall be the protestant or cathofic school district. - Thati®'in the dempilation of =
"1881.  And' again . in”the act~of;18814, page 73 of the compilation; sub-section A:.

““ The minority shiill have pawer, by the action of their. section of thé board of vdu-. '
.. cation, to maintain: their own distriet as it existed upon the-incorporation of said
" city or town,. or sp ‘to extend their.district as 1o include members of their own
denomination residing in. the same vieinity where no'school of the same denomina:

tion ig in operation,” So that I'submit that, as that was: expounded by the legislg-
tion that succeeded, the idea which I submit was present, as shown by the language

-of the act, is the preservation of thesé two classes identified here—the protestant -

-on the one side, and Roman. catholic on. the other. ‘ R .
‘Therefore, ‘I submit that by the language of the act—the confirmatory act—.. -

thérehy the- existing denominational schools. were recognized, and that the legis- - o

lature preserved mutters in'this respect in statu quo, and that nothing could be

~ done by local-or Dominion legislation to intérfero with the state of mattevs. S
., - Idesire to say a word, my lords, upon the New Branswick Act,on a point which . -

.. was raised in the supreme court, but which they did ot think it was necessary to -
_ dispose. of, because they gave to the word < practice " such a signification that did.

not rénder it necessary. Lt will possibly. be necessary-for your lordships to consider:

Manitoba Aot there would be nothing for the words to0operate upon—unless it is

_upon this state of matters that existed which has been described, and as there were . - o
the New Brunswick schools that had been established by act of parliament, and as . :

there were also nchools that existed grown out of thoxe that were not ¢stablished by

act of parliament, they said’: “ As you have these two classes, snd as it is established _
by law, we must hold it Jimited.to those that come cxaétly under that language, and-

we cannot 'extend it.” - But I submit; with great deference to your lordships, that if-
there had ‘been nuthing for the words “ by law "' to .operate ‘uﬁgn, excepting such a |

state of matters as existed in :Manitoba, the court would have come to the con-
clusion’: v We must give some force to those words, and we cannot read them out

- of the acts.” . 'We must, therefore, allow to be preserved that which -they Lave had,
in. strictly legal language, in_existence and' frequently spoken of as *“That is iny
right or that is what I -considered ‘to be .my position,” and so on. I'say there was -

no specific act as. there i~ in the Manitoba Act, and theirlordships read the language

-covered more strictly by the word *law ” than by the other state of matters which,

I submit, however, may also be covered by it, in view of other language in this -
Manitoba Act.: " i U o AT

‘

v
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Now, T ask permission to emphasizé what: the attorney-general referred to—
* that in section-2 of the Manitoba Aet: ** An appeal shall lie to the governor-general
in ‘council from any act or decision of the legislature of the province or of. any pro-
_vincial  authority.” Now, in section 3 it says: “ Where in any province a system of .
separate or dissentient schools ‘exists by law at the union;, or is thereafter dstablished
" by the legislature).”” there muy be the right, and, therefore, when they were dealing
with the Munitoba Act they did not put in, “ Where in any province a system of
.sepurate or. dissentient schools exists by law,”’ then there is to be.libérty to appeal
‘to, the. governor-general, but, knowing that that system may not -have been exuctly
~ inangurated or subsisting'by law, they allow the appeal against anything that may -
" . be considered to be unreasonable, although there was no law to estdblish the schools.
There must have been some reason for the omission of that—for the change in the
-, +language between the British-North America Act and the Maditoba Act. -Thén the -
.. . third, and that which the Chief Justide Ritchie, who, it'is 'to be observed, was also - -
.., chief justice in the Now Brunswick court when the decision in the Renaud case was
..founded, lays stress on the enlarging of the Janguage in the special act by the intro. .
.~duction "of the word “practice”. which, as My, Justice Tascheroau refersto and ix . .
spoken of in the French as par la coutume, preserves that which exists by practice or
.. “custom in respect of denominationa) schools, that is, preserves as to the school in -
... .question, 80 that nothing injuriously atfecting the same can be done becsuse it says:
.. # Nothing in any'.such law shall prejudicially affect any right ov privilege with re-
. fetence to denominational schools,” not the schoo) itself, as.it then existed, but every-
think connected with 'it—much wider, I submit, thah the narrow. construction that
* -was putupon it by the learned judges in the court of Winnipeg-=Jarger and wider, I
. submit, therefore, that upon that it was-intended to preserve to the Roman catholics
- <" as.a class and to the protestants as a olass—that being the way in which, up to that
.. ;timo, they. had been divided and had been dealt with—the.enjoyment of the custom,
. of the: practice -of the systom relevant to denominational'schools as enjoyed at the
~Uate of the act of union, just as to these classes in.the older provinces these rights
.. .were preserved.. It is not pretendéd that there was any urging that there should be
K ~a ‘ful;-tht}' cutting up under’ the.Manitoba Act than existed under the Ontario and -
© . Quebec Act; - e T
. :Then, I have referred to. the reasons which existed for promoting ‘such a class
as spoken .of by the chief justice of the supreme court and Mr. Justice Fournier-—the
. ‘state of matters in the province—the not procuring the consent of the French Can-
" . adian Roman catholics, and the impossibility "of procuring this consent; without
- ‘agreeing to the preservation of the existing state of matters as to Roman catholic
. education, The situation was virtually controlled there, and it was necessary to ex-
hibit a spirit of toleration in order to prevent.the recurrence of a state of rebellion.
-This logislation would then, my lords, be on the gameé lines—would carry out'the
* -same thought, and would afford te-both the partiesin thisnew- province those rights
-+ which they had struggled for, and which had been reasonably settled hetween them
- in these two provinces. Then, if the'system of school education was by this act pre-
- served to the Roman catholics .of Manitoba, can it be said that.it has not been par-
tially. interfered with? I should'have ‘referred, although thé attorney-general did -
- also, just in that view to reiterate it, that the ontly evidence.that we havein this.case -
. upou this point is the evidence of Professor Bryce. Of course, I, personally, do-not - |
know anything about the other case. --We have not got the affidavits and they were
not before the supreine ‘court, becanse the case was not launched until after the dis-
position of this present case and, therefore, the.only evidence that we hayve is that
which has been referred to, the archbighop of 8t. Boniface, and thien Professor Bryce
says at page 21: “That the presbyterians are thus able to unite with their follow
-+ Christians of other churches in having tanghtin the public schools (which they desire
-~ to be taught by Christian teachers) the subjects of a seculareducation.” They canall
Jjoin, He isnot claiming that the presbyterians - stand in a different position to the
- members of the gchurch of England, but they can all join in that, treating them as éne
body and not making the separation that hasbeen indicatedin the argument. They
"now seem to think this .was not enough and so seein to have put in that furtheér
affidavit in the Logan case. ' } S e T S B

. o
.
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, ‘Then, my lords, the archbishop suys that according to the view, not of himself. - = -
- individually, but, of the church, that each school is virtually to bo a propaganda .
institution. Religion is not to be a.matter t0 be divorced from general education, -
but-it is to be a eentral point,-and it is to be taught not merely through the cate-.
chism, but it is to be.taught in history; it is to be taught in philosoghy or whatever
" else may be taught.in the school’ It is to be pervaded by religion. Infactreligion'

is to pervade everything from the moment the school opens untilit closes; "Anything

less than this dethrones religion from its true position-and degrades it, and in order . -
-to accomplish ‘the better these views, persons gkilled in-the réligion of the church

" must be appointeil under the.diréction of the-church, and so Riman.catholic teachers -

- .are the obly ones fit to carry on this work. It is notsimply- by Romnn catholics -

" that that is strongly felt; because the late Lord Justice Thesiger putitmorestrongly: "~ .~ -
than I have ever seen. it put by any PBFSOH in an’ address. by him, that where you .-
have the best education'without religion, you simply make a man a skilled villain,
" I'thoughtat the time .tHo language was very strong, but it shows that it is-not .~ . .

merely the Roman catholicé-that have a strong opinion upon that matter, :
© -, Now then; my lords, what is-asked to be done ig that Roman catholics shall . -
- stifle their religious convictions by  payment to tho support of 'a system-to which =~ "
i they areutterly and conscientioysly opposed. Certainly they could not be .compelled -
to'do that before 1870. - It is not” merely a matter of education. - Although. it is not . .

BE class of school which 'is referred to here; theifrights or privileges or =~ . .
wespect of that is one, which strikes me, and always did, as one of the . -+ "
oints;: ‘Tt has been grievously atta?ked-.-by the legislation. Their money is
Tt ¢ th their denominational schools, thus - =

- this partic
© position.

taken to ‘Bupport & system .in :¢competition w

. weakening their ability ‘to-sustain theéir schools, and by their money strengthening

- _ the schools obnoxious to thew; because it is. not merely that their money is tuken, . ' -
but theschools that aré obnoxious are, by their money,strengthenéd. - The protestant '
schools are, paitly through the money of Roman. catholics, made freé schools in ..

" opposition {o their own denominational schools, in which- fées are charged. That = .-

. other clags or body may have their free schools if they please, nobody objects, buf.it- = =
.. is submitted that before.October; 1870, there was no-right to have these denominas.. =~ "
. - tional schools, or elass of virtually protvestant schools -at the expense of Roman™.." /-~
catholics, Then, there is the temptation "to the poor Roman catholics to go to s ‘
free school, rather than to ‘the'paid schools of ' Rom#n catholies, and this dgain to. .

' some extent is the result of the Roman catholics’ money, involuntarily taken.. Then -
what was considered by Mr: Justice Taschereau is.a very strong point; it js that the .-~ -

- very school houses and places of education of tie Roman catholicsare taxed in order ' °

" to give a free eddcation through this otheér system. A free school to which a Roman: "

- ontholic could not send his children may be started in the centreof & Roman datholic

- distriet, where the poor will be-tempted to send -their children, made free by their
money, Then that it is an act of -coufiscation, which was the language which’ was .

" used by Mr. Justice Taschereau, I.think appears reasonably plain from the language

. .of the section referred to by ‘the attorney-gemeral, énd it is based upon this argu- . .
. ment: that underthe Manitoba Act there may belegislation; but itis * decording to .
the following provisions”” ‘There has’ been legislation according to these provisions,

_“and-the result of the denominational school of 1870 is that in and through that legis: -
Iation you have property, you have assets, it is the ontcome of it, and it is now represen- .~ ' .. ©
ted.in 18:0 by property that is dealt- with by clause 179; that'i¥ the denominational *.

‘school which was nursed and sustained by this legislation hasresulted in 2 school which - . ;
is at present (we will call itat Z) inexistencé, the work all carried on under this, which-.- .

‘is the denominationul school referred to, I submit, in this Manitoba Act. That isto. .
ceage and all the assets of such catholic district shall belong to, and ail the liabilities . .
- be paid by the public school - distriet. - It was™ on’that argament’ that Mr, Justice "

" Tascherean considered that -there was virtually a confiscation of the rights which, -

" existing in 1870, were moulded by the legislation up to 1889—that which existeéd in

" and through the various. evolutions from . 1870 to 1890, That: is to cease to exist. -
That is blotted out and the ass?&s of it are handed over to this other body. : .

~ 83a—9

Y



130~ S . ' . MANITOBA BCHOOL ACTS. '

* It is not pretended but that the Roman catl.lo:lic;véchools‘fuily answer all the
purposes of the state in their idea of educating the children.. It is not pretended

. that there is any need for an act on that ground.. And then, as tothe many mat-
. ters that can be done, Mr; Justice Patterson refers to'those; and ‘the amendments of

.~ the nineteen years show how much could be doné,not asa matter of compromise,

a

but-exercising the absolute right and with the restriction referred to of making
laws in‘relution.to education. - -All their books are done away with—their teaghers
~—their schools are confiscated, and their .apparatus, and everything which is a -

'résult of the ‘denominational- school of 1870, All that ends.  When a denomi-
. - national or & separate school was referred to it means that system: which is in
- existence at the time of the Manitoba Act, - - o ‘ P

This, it is to be observed, my lords, is not an act, which compels attendance at

. " the schools, although it has been claimed to be a:-necessary act, for the, furtherance
.~ of this most important matter of the general education of the people’ of the land.
+« - I dare say the Roman catholics would consent as much as the protestants to such
» . a law being passed.  As tothe compulsory. assessment, I presume the Romin
--eatholics would not object. % that  so -long as the money raised went in the fwo- .
* .. fold channel—that from  protestunts to support their schools, and that. from Roman

catholics to support their schools. - But I submit; my lords, that this®is an aet
which prejudicinlly affects this. class of persons”in organizing. the- catholie schools

‘and’ gives them  corporate powers, Then,. though ‘it is. not ﬁrejudic'i‘al'lys affecting,
.. -it-helps them, therefore, this legislation comes exactly wit
. aot. o7 o . - . o N v

in the terms of- the

"I submit, tlierefor'e,ui;x closing, my 10:1;(18, that this is an aoct’ W"l'x'ie'h‘ d.oés" p‘re-'v

* judicially affect 'this class of persons as to" their conscientious  cotvictions-—as - to

“their pockets—and .in relation to their ‘chuxeh, all of which ‘was. covered by that

- system which was in existence in' 1870, and in the most important matter of secular -

... and’ religious education. of" théir. young. - It is in most marked contrast to the .

. "sgirit,of coneiliation’ displayed in: the act of 1870, and in' those which deal. with
4

ese rights, and to the wise spirit of toleration .which is. displayed in the enact-.. .

"¢ mients that.follow for twenty-one years. I submit that it offends against. the spirit -

" and against tho lotter of the act whioh do
. thers

 ‘the | ) efines the rights of these persons; and that

ore it:will be held unconstitutional. =~ - .00 o TR
.- M#. Ram :«My lords, on behalf of Mr. Eiogan, I have presumed, jnasmuch, ‘as it

g “:-; . wag arranged that the two cases—Barrett's case and Logan’s case—should -be.taken -

together, that any remarks that I have to make to your lordships should be limited

; to the-point which has been -asserted, that Mr. Logan’s -cave differs. to that of Mr,

Barrett's, and that although Mr. Barrett may rightly claim to be here before your.

. .+ lordships, Mr. Logan has no such right. - -

- The position of Mr. Logan is '_somg‘av'vhét"pgc;lliay., ‘Thé learned’ iziﬁioﬁhbg-gmf- -

-eral has repeatedly and strenuously disavowed any connection with hinr-at all,.or .

any rélation ‘to him. “On’ theother hand hig elaim has been received with some

- favour by his' nominal opponent as represented by Sir Horace Davey. - -

" The learned attorney general indiéated in some ways that he thought and .
suggested that My, Logan’s was not a bona fide. olaim. - I.any sure he would not have.

- made a suggestion unless he felt there was good ground for it, but I may point ont

‘ta"your lordships there is mo sort of evidence at all beforé yon to invalidate, in any -

© * way, of cadt the slightest suspicion on the claim so.made*by Mr, Logan, and more,

‘that his claim rosts for -its. principal foundation upon the affidavit made - by the
bishop of the diocese, that the affidavit so .made by him would be regarded by yeui

* ‘lordships as free from any taint.of suspicion or mala fides whatever, - -,

‘- . " Therefofe, my submission to.your lordships: will be_ this; that Mr.. Ldgdu is ia o

' tho same pogition as Mr. Barrett; that he is, .in other words, one of - a class of per-
_sons baving by praoctice i
" denominstional schools which hdve boen affécted by the act of 1890, - - ...

pad

the province vights -or privileges with reference to-the .

-~ My lords, that question, namely; whether the denomination must be confined

- "only to the broad details of Roman catholio and protestatt, has already been decided . .
. in the supreme coirt of New Bruuswick in the .case already cited to-your Jordships ~ -
-+ of exparte Renaund, from which case no appeal was brought to your lordships’ bar..
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T § MqCAnrnr' :—Yes, T
no a]IJ‘Fe‘al — : I
o ord SHAND :—It was this point.

c

gard to the point which I am now urging. The words of the learned judge below,

' atpage464 of that case, were as follows: “Itis contended in_this case that the v

words ‘ denominational schools’ were not used by.the legislatare "—- -

- Lord: Warson :—1I should like'to know what. you say:is the offéct of this "po,int.. B :
- You both' complain -that it is a bardship to you to have to pay for otheis. Mr,

Mr. Ram:—1It,was this point, disputing the ruling_of"tlie conrt ‘b’elpw withre- .
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Mr, Ram:—It was cbnﬂringd hers, | T amobliged to my friend. I meant to say -

". Barrett, who is a catholic,-complains that a part of what he contributes goesto the - .

elsdwhere. . S .
< Mr; RAM:—Yes, my lord, = - .. - ° .

Tord Watrson :~Your allegition is made in such & ma

-edutation of English protestant children, and you complain that part of yours ‘goes

«

. allegation ih such a way as to make it clear that they are projudiced. = More money

- goen to-the protéstants than protestant maney. to the others, but your client dees..

- not miake his averment. in such a fashion as to lead to that conclusion, necessarily. '

- ‘ nner, and'in'the strongest -

- possible manner, that part of your money may go to them, but you do not shut out.

the alternative that thelarger porticn of their money comes to you, If so, where is.
" yourprejudice? One side or othet may be prejudiced. ' You frame' the particular-

* Mr. Ram:—1I ‘think' the. averment ‘made on -behalf of Mr. Logan is certainly. ;

. -much less than-that made on behalf of Mr. Bavrett, ~ ' -

5

fact, that you'send 18, and get 2, 6d.. back:

Lord Warson :—They are so less that there. may be 'n»p‘ préjddiée_gxcep(‘; in this - RN

.- Mr. Ray;:=1 submit, my'lord, that Mr. LOgan’e: con'teﬁtioh is thisf“:"Hve 'com'i,-
- .plains not only with regard to the distribution of the money, because it may: bé that.

.'there is little or. no.loss to him on that, but he complains, that while he.sends his

»boy to a sohool other than the’
- pay for that public school. - !
" satisfy his conscience.he sends his boy to the otber school.

‘affeots. my. rights as 4 member of the church of England.”

;fnllblic school, which is- established by. law; he hasto - °
e is forced to do no, although at the same time to.

: rd Wazgon :—He says: “The tax by which I'am com elled to.contribute for .
" the-support 'of schools not under the dontrol of the church of England, prejudicially’ -

-+ - Mrv. Ram:— And if compelled to pay such tax,I at’nd".bth‘efs, mémbers ‘of the * ' |

' church.of England, are less ablé to support schools in which religious exercises and - .

. teachings in"accordahce wi* our form of worship:could be ¢onducted.” .
" Liord WATSON :—Ag to

.Where ? How maintained and how managed ? . = . e
Mr. Ram:—1 presume, my lord, one of the schools refeted. to in the affidavit,

* . Lord Warson :—It is a claim of a totally different kind. Does it mean one of -’ '

* the schools under.the act? I think that is what it means. . ..

- Mr, Raum :—1 confess I road it otherwise, I' read it to mean o’ne'o;f the”pchoqis@‘

. referred to in the affidavit.

..~ - Lord Warson :—Do you mean thit he clairos to be “allowed to found and’ s‘up»»j. .
" port & school at which his children shall be taught? ~Does he base his right on one -

~of the.public schools established by the act, and if so, where? -~ "

your. lordship. th

... Mr Rax:—I suggest to

g

‘he is prevented from doing What he was doing before the year 1870, namely having . - ‘

%}is‘(ibﬂd taughit in a school where the child was taught the tenets of the church. of
ngland.. -~ ' - e T e - SR '

o .- Liord Warson<—TI confess at this moment I-am. entirely- in .ignorance of what . -

- he complaing éither one way or-the other.. " Will you explain?- .. -

"-complains, of and requires-thé order to"be . quashed upon  the following grounds:—

"“That by the said by-law the amount. to ‘be levied .for school: expenditure: is levied ‘
. upon members of the church of England and al} other religious denominations alike,” - '

Bty

d W his other claim. That is the one hé complains of—the R
- other consists of this claim, ““ I olaim the right to have my children taughv religious .
B exorcises in échool accorging to thoe tenets of the church off,’,Eng‘lanq'_v -‘What sehool?

at, the complaint that he makes is'that (

" Lord Suanp:-—I see that in the spplication Where you find iw'hit'-ho[isajs .1\161‘

.




.of sohoo]s which are not under the Gontrol of the. church of Hngland and in w
- they are not taught religious: exercises prescribed by that church,” and. I rather

) A
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d « that itis xllegal to asgess members of the: ‘chureh of England for the supl}:oxt
ich .

redd that as moaning that he, _}usb 48 much as g Reman cathohe says ‘he objects to
be taxed for this at all and insists upon mamtmnmg his* owu school and ' being

c. Jelxeved from-taxation, .-

My, Ram:—That is what T am endeavpuﬁng to put to youn lordshlps That is

] ~therefore the samé as the Romap catholics, ultbough ‘the claim is w'orded w:tb much ‘

" less precision in Mr. Logan’s affidavit,

dxymon t is.a question of éxemption,

ord MORRIS :—I do not know that thew is any want of precxswm He says I

‘¢laim 80 and g0, '

Lord -Warson. -—They aré both of the city of. Wmmpeg The. qthex makes a .

7. distinct averment and they ave both under the very same assessment. - Barrott's.

statement is that each Roman catholic will have to eubscnbe mere than if he were '

L assessed for ‘Roman ‘catholic schools alone,

* Liord Sianp ;—1I understand. you do.not, omnplam about the queshon of amount

- . atall, I do. niot care about the Rothan catholics or anybody else. I ebject to pay a

mgle penn; because I have to maintain my own school K It is nob a questmn of

Mr. Ram:—Of exemption, my lord, @ - .0 C R
~ TLord SuAND:—It does not-satisfy him that money is to bo paid.. - :
Mr. Ram :—A& your lordshlp Bees, he has to pay & geneml tax to mmntam the E

o general schools;

Lord WaTsoN : '——Where is. the’ sehool he wxshes his. chlldren to go to?
Mr: Ram :—He does not say any school.
Lovd Morgis :—He is claiming the right to have hls chlldren taught rehglon in

'~ “gchool, and T put the question to you, wheto‘{

Mr. Ram :—He does not say where. -He" says a school Whene they teaeh the °

~. tenets of the- church of England, and, 1eadmg that with the next pamgnaph of his :
{,aﬂidavnt he goes on to say what he desires to have.” -

Lord Warson.:—He i is takmg 1t £ mfe1 to the. School estabhshed undex the ac,g

. Mr. Ram:—No. - .

. Liord MAONAGHTEN s I want to have 4 school ona xehgxous bams " o

. Lord Suann:—* And we shall provide that foi ourselves.” - He means to'have

" them’ taughtin'a, school of his own and wints to be free to da it °

‘Mr. Ram:—That js, how ] read:it, my lord. Theii in the affidavit of Mr. Hay-j“',

" ward; in su port of Mr. Logan 'the queetlon of theschool is perhaps mnore accumj‘ely .

deﬁned - That is on page 12, my loxds, of Logan's Record, parag:a h 10. . He thers’
-+ gtotes Wwhat he does as & mat.ter of fact ‘with regard to his | buys. “I have one boy of .
“school age, namely, the’ age of 13 years, and although I am . compelled by ‘thé said

. by-law and by the Public Schools Actto contribute to. t.ho support of the said pubhc‘ .

* 1";‘,sa.id A

: 3 ‘schools, established under the Pubhc Sehool Act—"""

- Lord SraND :—That illustrates. it, exactly, - ' .
Mr. Ray : =1 send him to. & school estabhsbed by the rectm of the Enghsh '

jchurch paneh of All Samts, in the eaid ¢ity of Winnipeg.”. . .

Lord Saanp.:—~That just illustrates what'the other man means It is ve: clear N
- Mr. Rax:—*“ And under the-control'and management of the said rector, whero he -

- ‘l~1'ece1ve~x religious instrugtion ‘acoording to the tenets of the said:church of Engla.nd in’
"+ addition to ordinary’ school instruction and I veluntanly pay fees for his“tuition at
- said sehool, and I do’not send him to any of the_said “pablic. schools, ‘There -are

many. othev boys in the said eity of Winnipeg sent by their parents, who.are resident .
ratepa{'ers of the'city of Winnipeg and members.of the’ {m ‘ch of England to the
I:3aints ¥chool, which I verily. believe are similar to my own.”

Lord Morgis .-——Is there any statement in'the pebluons t‘hat it ig oontrary to the

. ; : beljef of the eplseOpalmn church?

Mr. R --I think so; I will refer y yom lordshlp to, page 7 of the' Record in

:j' j..vIJogan 8 casé - Your londshlps will kindly dliow te to read the 17th paragraph-—the . 1
y . last, sentence of ,1t “ Wxth the’ great, ma]orlty of the blshops and clexgy oi‘ the
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_church of England, I beliéve that the education of the young is incomplete, and”
' may even be-hurtful if religious instruction is excluded from it.” . =~ .
" Liord Morgis i—8So fir from that béing an affirmative answer, it'is a negative to -
.. what I asked, because if it is only.the majority it is only the opinionof.the majority
—it is 'not the belief amongst them, - Where ia iv stated that it is the belief of ‘the
- chureh of which he is' & member? If there is unybodjr who takes & different view,
he ipso facto censes to be a. member. R S S
.. 'Mr, Ram;—1 think T can-put it 4 little highér, if I may read. paragraph 19,

.+ Lord WarsoN :~-19.and 20 are-very distinct,and amount to this, that asufficient. v

" moral training is'not given in the l;:ublic schoals, according to the views of the church,
* gnd that.it will be necessary for.the church to re-establish their own parish schools, «
Mr, Ram:—In the 19th paragraph, your lordship will see he says: ‘ And isnot

in accordance with the views of the church of England,” and further down in the-; :

* 21st-paragraph: “I'have no doubt that if religious_ training is excluded from the.
public schools, as is threatened,” that is. the re-establishment of separate schools,

“this will be. the policy in future of the church of England and myself. There- .’ \
policy g y 2 Te-

_establishment of our parish, schools.is merely ».question of ‘means and time.”
" Liord Warson:—Is it quite as distirict as the other? .~~~ -« -
. Mr.; Ram 1 submit, my lord, that it,i8 so, thal
© position is the same; ..~ ~ ‘ ' ‘

¢ . Lord Morpis:-~If a ﬁofsan ‘ans ~th.a§ji‘t is the o'piﬁli/dh of the majority of the

" chiirch still who: hold the reverse?

- Mr, Ram:—I submit on that that even if tbereWére 4 minority——-r

" ‘members of his church, so and 56, does not he imply that there is a minority ‘of the. .

‘Lord Morris:—1I do not think thatis-the same at all as the*stmemen'_t.tvhat.i‘t;fig o

.“Ram:—It does say that it is not in accordance with the viewsof the church
of Bngland, ~ .-~ o .. o Tl
-, Lord Morris:~Paragraph ‘17 states the majority believe one thing and the
* minority believe another,- 1s that the'same.as the statement of the arehbishop of -

- the gﬁin‘ion'pf .the church altogether, .
"M

| the Roman catholics that -there is ‘no . minority at'all, butit is the opinion of the - .

. whole?, - . o ‘ o P
" Lord HANNEN :—1I think there'is a’ doctrine of the church of England, and that
", if % man_ceases to hold that doctrine Lie ceases to-be a mémber, = . SRR
. U Mr. Raw:—If that midority forms itself and
' within the purview of this fourth. section.. . .°

.~ Lord Warson:—There are:some points of doctrine upon which they have not e

e o

" all'agreed.

.. Mr. Bam:—Mylords; I“w}vaé'abqn‘t'téfefér to the judgment of the case of exparte

. 'Renaud, and there the learned judges discussed the question- as to whother—— -
-+ Lord Monrgis :—I do pot think there is anything in that.: - . c

- exparte Renaud. ' The learned judges say: “It is contended. in this case, that the . =

words * denominational schools *"were not used by ile-legislature, and shonld notbe -

construed by us-in their ordinary grammatical sense and meahing, but should haves - -

much broader interpretation. . ‘While freely admitting that, though the general rule

* is that every word must be understodd according to its legal meaning, in construing .
osed to a penal ‘enactment, where the context shews that the -
it in a popular of more.enlarged sense, courts will ‘go ‘constiie - .

N anuordiriapy,.‘aa;.qg(}q‘
-, -legislature has used. : red e rts ) 1
" the language used.” : I'helearned judges discuss the sub-sedtions of the British North -

America Act put in parsllel columns in theRecord and they say, “But:we are at aloss . "
. to understand why sub-sections 2'and 3 should’ be held to control or in any way limit. .:.

or affect a previous distinet ‘eb&etment, conched in plain and unambigaous language,

- and which, by quite .as."clear.and unequivocal - terms; has relation to -all classes of ]
‘ persous or ‘denominations, and- to- all the provinees of the Domipion; or why, be- -

' cause separate ‘and dissentient schools; aq, between protestants and Roman catholics,

© not only in Ontarjo arid Quebeo, but in' any province in whick they may exist at the .
- union, or'he thereafter established, are provided for-and protected; therefore, wo must ' *
- necessarily infér therefrom. that, in using’ the term’‘dénominational schools’ injsub- .

t he as distinctly agserts that his -

becomes a cl;_xssij‘t would also be

Mr, Ram:—I was about to refer your lordships to: thé‘,judg'm‘ént:in: the éése .
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section 1, the legislature intended 1o legislate only as between Romian catholies and -
protestants, and then also as to sehiogls not necessarily denominational in the ordinary

. “accepiation -of the term. We think- that the term ‘denomination’ or‘denomina-

tionnl, as ‘generally wsed, is'in its popular sense more frequently applied to the
different denominations of protestants, thaty to the church of Rome; and that the

- most reasonable inference is, that sub-rection 1 was intended to mean just what it .
" expresses, viz.: . ‘that ‘any,”that is, every *class of persons” having any lldlﬁ)l;t or

privilege with respect to denominational echools, whether such class shou ‘one

- of thé numerous. denomjnations of protestarits, or Roman -eatholics, should be pro- =

tected insuch rights.; If it had'been intended that the clause was to be limited in

. +its application to Roman catholies and protestants only, as dissentient one from the.

other, and apply to schools other than 'those usually undorstood as denominational
sthools, is'it not fairto presume that the legislature would have used some expression -

© in the sub-section itself indicating such a particular sense, especially as we.-have seen

there were at the union, in this province at any rate, strictly denominational scheols, -

‘both protestant and Roman catholie, to which such a clause would be applicable; and. .

_“for.the very reason also, that when dealing with schools as between protestant. and
- Roman catholic, in sub-sections 2.and 3, the language clearly confines it to those bodies

" respectively?”. . ‘ T : L, -

" Lord. Morris:==If any class’ with vespect to.denominational échools in sub-

" gection 1 was not really protestant or Roman' catholic, - but was. intended to apply
"to some infinitesimal body, wliy'was not there an appeal left lo thém under sub-
- gection 29 7 2 R A

Mr. Ram:—I venture to Think that -under sub:section % what was co,nt’empl_ated

" was 1his,- that ‘a;l)ltix‘t; ‘from any . question of wlira vires or-not, if. a mipority said, “L
. 'ami oppressed,”. th:
- appeal to the government,

at was the party who had‘ to_come under that sub-gection 2 and

Lord HANNEN :~It has a right to appeal :ag'éi'.rxst'ény aet of ‘t‘hev legi‘slétui.*e'. o
Lord SEaND :—Even intra vires. . o ‘ ol ‘

.. Lord Warson :—1It is a curious thing that if there were other denominations, .-
~there has been recoguition, and nobody ‘has said. a word; I have not heard ¢ven of
© the existence of anybody who coild not be ranked under the class either of 2 Roman'- .~
*. eatholie or & protestant, and 'then'we- come to the sub-section which- has 'already
" been. pointed out, and it would be a very singular' thing if, after giving the privi-
lege to'a certain class, it should select a.sub-class only, who-have the right of appeal.
-under” that.  In qtiestions of this kind, apparently, nobody éver hegrd.of any de- ..
- nomination except protestant and Roman eatbolic, L BRI Coe o

' Tiord MorRis :—TIn all this legislation in Canada, in the KConf'ec‘iprétioﬁ Act and .
. all the acts' in Manitoba. and " all the.jother acts, is - there. .any other'denomination -

spokedof? . T T e S
-+ "Lorp. WaTsoNn.:—The - acts 0f 1871 and 1882 were & grievous intrusion 'onthe

« rights and: privileges of these denominations, ' 'Why have they..been silent for the
- 19.years between 1871 and 1890 and are silent at tﬁ ! Co

is moment ? B

‘Mr, Ram:—~I think thero :is one section in the . #et.of 1‘881‘,Whichl‘,dééé:eofijfo: ‘

. _~r,t’ect‘ the rights of what-one of the noble lovds has called an infinitesimal number of . |
. 'E’m’&OﬁS-- It is. the 30th sgetion of the Manitoba School ‘Act.of 1881, - Yourlordships

ave already had it vead to you, but in.response to what has been put to me I ven-- "

“ture to draw your attention to it again. It is at page 48 of the Statutes;. ‘*The rate- .. |
" payers of a school distriet, including religious, benevolent or educational corpora- ..

- tions, shall pay their respective assessment to the schopls. of their respective deno-

.minations, and in no.¢ase shall a protestant ratepayer be: obliged to puy for a catholic

_gchool er a catholic Fatepayer. for a protestant school,” .

" Tord Wagson :~~That is the two denominations. lfthelew% ‘5{,;,b-; thing ‘88
. 4 third denomination, what:was to become of them? - ° " . ... o

7. M, Raor:~That-is what is aimed -at in the conclading words of that section.

“If thére is & dénomination who have got a school, then a ratepayer who ‘belongs ‘to

" that denomination is to.pay to-the school of that denomination ; but if thereiis & =
- denomination o small that they have not got a school, in-that case the protestant-is -
to be relieved from payment to what may be the only alternative in that-case. .
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Lord Warson : Do you mean to. suggest that the 1espoct1ve denomlnutlons
- mean anything but protestant and catholic? - .-

words
My, Ram:—The’ laat part would be redundant, . : '
"Lord Warson:—The fitst part merely directs where he xs to pay and then it
. " goes on to suy that is to be the only puyment. .-
E Mr. Ram:—The seotion would be complete if it ended wnth the-gemi: colon.

*- Lord WarsoN :~If that first part of - the clause included otheér denominations .
than protestant.and eatholic, the plain inference would be that that other mtepnyer :

- might be'called upon to pay as well,,, -~ - -

- Lord Moggis:—Is there any act of pé:rhament of the whole series, not only of
Mamtoba but of the Canadian provinces ffom the time that they were ’confederuted
_in 1867,.0r before, that ever in words or in ‘any- reasonable mteudment comemplntes

any sub-division of protestant sects ?

‘Mr. Ram:—I must say candidly that I do not, ﬁnd any such
Lord Morgis.:—Is not that one of the strongest arguments ? ‘ ‘
) My, . Ram :—It seems to.me that in this act of 1890, it may be, because there was
“no such division that these exceptionally wide words " of uny class” are used. Had
there been the rights of smaller denoniinations pi'eaerved in suhsequent acts it may.
be that no such. wide words would be neceéssary and it'may be in consequence of

those rights not being speemlly and excoptxonally reserved that, thexefon e, 80 wxde a

: ‘phtase is used as “ any class of persons,”

“Lord WATsoN :—*The ratepayers of a sohool dxstr ot, mcluding 1ehgmus, bene-

* volent or educational gorporations,. shall pay their xespectwe assessment to the
* gchools of their respective denominations.”. If you go back to'section 12a it is, “The

:establishiment of & school district of the other dénomination ”-—-speakmg of them as
“two, Then' it goes on, ** “And a:pr otestant and & cat.hohc distriet, may molude the

. sAme. territory in whole or in part.”

Mr. Ram:—May I _point out on that, tnat tbat only. preoludes the estabhshment
ofa #ohool distriot otherwise than pr ote&tant or Romsn catholic ?,

Lord Wargon :—The words are “shall f\ ay to. the schools of - their wspectlve .
ools authomzed by the aet are plotes— E

denominations,"” and the.only two klnds of sc
tan& s¢hools and catholic schools, * -
'Lord Moreis:—And only two classes are anthorized by an ot L
© . Lord WarsoN :~If there is the third denomlnamon l'eferre to'in seetmn 30 l;he
ot provides no- ‘school for which he is to pay.

“Mr. Ram:—May I submit that the. act proﬁdes for. distriets of two denomina- -

. tions.and that one of those. districts may contain in itschools of other sub-denomina-."
.+ "tions; if I may use the word, if it is a protestant-district; in that. distiict there may
" hed cohureh of England or presbytermn sohool.. If so, then comes in section 30,

' whwb says.that the ratepayer is to pay.to the school ofhis respective. denomiriation. -
“Liord WaTsoN:—A man of ‘that' third denomination would be -obliged 1o pay" .

exther to the romamnt or the catholm scbool }Io mxght be sendmg hns children to ‘

-the sohool of his own' denomination, "
. Mr. Rai:—He mxght because that achool would be mammxned by the funds
collected in common.

. Tiord Warson :—He is to be leﬁt out in. the cold, unquestnonably, in the acts., of
187 1 and 1881—quite us clear 1y left.out as your client is in, the aet of 1890, .- .

* . Lord SuAND:—~Whst is your interest in' struggling against this? ' You, get
-,,-'catholws and you get protestants and: you conéede that those: are the two great
- bodies referred to, but if- protestants happen to be, dnnded mto ﬁv'g Or six® diﬂ‘erent
classes, iy not that enougﬁ for yonr case- ? o . et e

7 Mr.Ram:~1 think it is.
- . Lord-SmaNp;-~If you are.a olask that had the pnvxlege and yom class has’ been
‘m‘mred is not that énotgh for your ‘purpose? .
Lmd WA-rson '—-—-The thlrd denommation appears to me to be a perfect myth

Lord HANNnN -—-You say the last.part. WOuld only be repeutmg it:in q:ﬁ‘eren' v

" -establishment of & school district of one denomination shall not -prevent the I

ot
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. Lord Suanp:
" by this gentieman, C p . o _
@ Lord Warson :—That is not disputed, but Mr, Ram is maintaining that there

L are more denominations than protestant and catholjo. o . :
.+ Mr. Rém:—1I was rather induced to go into that argument, perhaps a mistaken
- 'one, in consequence of ~your.loi*dshil]) putting 1o me the. section, 'and ‘endeavoured to
show that this section was not fatal to me, and.to that effoct only I talked about
. another denomination, - The matter on which I 'should rely i3 that indicated by Tiord.

* Shand, which I put g short time iigo; but if T am 4 class Iy do’ come within the wide
words, I come within the first sub-section;, - S ‘ o

"~ Lord SHAND :(~—That is all youwang, .0 - oo Lo .

.- Mr. Ram*—T think 80. I venture to think, if I  prove that, ‘then Mr. Logan .
stands on the same footing as Mr. Barrett and therofore I am entitled ‘to pray in aid -

" all'the arguments which have been so f‘orciblﬁ urgoed before your lordships which- T -
could not att‘empt‘ to repeat on ‘behalf of Mr, arrett. . CL o

: .- I only.desire to draw attentionto one other ‘matter, which is this, that this ques.
;.- tion was.also distussed before the learned judges from whom an appeal is brought to.-

our lordshiips to-day, - Ini the judgment both of Mr..J ustice Dubue.and Mr, Justice
3ain the matter is discussed, "0 7 R T .

. -~ Lord Mogrris :—The appeal is brought from the Supreme cour(,.. . ..

. Mr. Ram:—That is 80, Mr. Justice Bain gave'a judgment which has.-been read: .
"' before your lordships to-day. - A CLlo T
» Eord MoRrris i—Mr. Justice Bain held that the ‘Roman catholie party had “no
elaim, . = oL T e R

‘Mr. Ram:—He did, " - U PR
Lord Moreis :—He was reversing that and - he 'thoughtnthis‘“wwld go.in’with it,
» oo Mr, Ram:—1I think not;~IAthinkr%lr. ‘Justice Bain'in his judgment, at_ Page 77,
. 'dealt with this as a separate, matter, e Y T
o -Lord Mogrris ;—He thought this went in with the judgment in Barrett’s case,
Mr.RAM:—%Yes.‘ ) L Sl T oL T
Liord Morris :—That is what I said, He. congidered that the judgment of the

It is-a class of Protestants. One of those ‘c].assés is represented

. . , . ' . G

supreme court would rule Logan’s case, - )
' r. Ram:—~Yes 'he did, == . R T Lo
-Lord Morris—He said if Barrett’s case is good, Logan's ought to beso too,” . !
‘ - Mr. RaM :—[¢ ig not in. Logan’s.case.that he gives this judgment butin Barrett’s -
" case, " - Lo o i B
" Lord _SHAND’:QAntieipnting some point of this kind? e T
: “Mr. Ran *—Yes, at page 77 he says “It is to be. observed too thatin this ‘sub- -
© Bection 1.7 - [Reading down toline 4¢ of page 77. - “Whether such class should be one
.. of the numerous denominations of protestants or Roman eatholics should he protected .-
. Ingsuch rights.,” - - .. CL e e L Tl '

.-, . 'Loid Warson:—He 82y8 you are 7 ini
- religious views are; but if he.is'in the habit of resorting either to the ‘catholic or pro-
testant school then he should have the same rvight. =~ .. AR
. Lord MoRrRIs :—Is the chief justice, whom Mr, J ustice Bain is quoting in that-

not to ihq""uiré' ;‘rel"ynibe]:y'into what & man's © -

' giaseg the same chief Justice who decided this cuse in the Supreme court? . = . -
 Mr. Ram ;~Yes, M. ustice Bain goes on"to " quote, thearchbishop’s affidavit,
Which says_{hat some..of the:schools which-are denominational school ‘have been -

- that there wis the exispdnde‘at"';,thetime°'of,the union’ of such- classes and that Mr, |
- Logan as re resenting such'a olass'is ‘entitled to be héard before your lordships and -
. to-maintain his eage, . - A o Lo S e
; Mr. MoCarray i—My learnéd friend, Sir Horaco Davey, was ot present duri ng

the argument, and with your lordships’ perinission T will reply: - . - . 0 Co
- I desire in the firs( Place to-point out that the clauses which have been veferred.

to as the" configeating clauses, do: not’ fuirly bear the meaning which the learned

. DO

-attorney-general hag given to them, I refer to clauses 178 and 179, which transfor,
it is true, the then existing Roman ‘catholic schools ‘and all their Pproperty. to'the .

s
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ublio schools, 1 think they can be justified on publie grounds and as just and fair
1n view of the whole scheme of législation, * But is-it, not sufficient to point qut that "~ .

. Barrett.has no right to complain? He had no interest in any school which-has been _ -
confiscated, if they were confiscated; he has no right to come and complain of any-

‘thing. more. than the imposition of the tax.‘ It is the by-law of the munici ality. .
Whi(ﬁi.be applied to quash and it is the by-law which hasin effect been quashed by a : " -
judgnaent of the supreme court. ‘Now, it might well be, though I do not concede that .-

+1t 18 80, thatsections 178 and: 179;in transferring the property of the Roman catholics, -
were in contravention and in prejudice of their- particalar rights in re?ect of schools,.

- ‘But 'who is to complain of thut ? Not Mr. Barrett ; his complaint and the only com.'

- plaint is, that he objocts to a by-law which imposes a tux- upon him becave under -
the taxing clause of the act it is ultra vires, and as to that alone, Your lordships. , -
perbaps will remember, and therefore it is needless for.me to repeat, the explariation - - X

- that was.given of theso two clauses. At the time when this act was brought into

- force in the year 1890, there were public schools throuchout. the whole provinge. °

"The major number of these-schools Wwere connected with'the protestant section., The &
legislature appears to.have assumed-—because no particular clause is to be found— .
that these would 'be the schools that would be continued. " But there'were in some ..

- few cases, not many cases, localities ‘'wheré both protestant-and eatholic schools - "

.existed and the.question arose what waj to be done with those schools ? Now, they "

" Were not private property, they were public property ; schools that had been built

- and established and maintiained under the aot of 1881 and not under the-act of 1871, -
'These ‘schools had therefore to be disposeq of, the property had to be disposed of;" | ..

" and the &cheme, and the disposition was that they are to be valued—agsets and- liabi--

lities, A liability would be in connection with the debenture debt for the establish- -

: {(n'et’(;t or building of the school or the purchase of school apparatus or matters of that -

Lord Warson :—T supposo they had been chiefly evected by a public

Mr. MoOaRTEY :~—Altogether, as far as we know. - - PR
. Lord Watson :—Or money borrowed on the yecurity of debentures,

" Mr, McCarTHY :—Yes, : e , SR
’b f‘Izoxd MaonsarTEN ;I8 it clear that there were no ‘private schools existing .
efore.? .. . C Lo e T I

‘Mr, MoCarrRY :—Quite “clear, The scheme was to put the assets on the.one - . -
- side and the liabilities on'the other, - If the assets exceed the liabilities, to that extent '

.. the Roman catholics are to bé exempt, those who have contributed to_that.excess of . | '
*- asgets over liabilities are to be exempt until that-excess is ' worked off. Could any- ' . -
‘thing be fairer ? -.Sehools had to be dealt with ; ‘could aiiything be: fairer Lhan say- S

ing, the ‘property. being taken over for that purpose, the one is to.be placed against.
-the other and oredit is. to'be given and 8 provision is to be made, not in favour of the - . .
- 'protestant section but of the ﬁ‘tdm’a‘n catholic’ section il case’ their -assets exceeded - - .

rate; ”

their liabilities.” © . o e T :
. Lord WarsoN :~That was all in winding up unier the act of 1881, . . = |

Mr. McCarraY :—They' had “to, make: some provision for. them -or else thege. '

schools would have become useless. They" were the propetty of the public and if L
they had not heen taken over in that way and exemj tion given for’ their- value the -
TRoman eatholic rate ayers would have been so mucﬁ’ the worsé off, .+ - . - K
" ‘There was ano‘gE er ‘provision of the act, and that was as to the application of - - - .

the provincial grant to which objection ‘was -also *made upon similar groonds. =

“merely. in ‘consideration, of Mﬁpitoba.;surrenderiﬁg"[itsf right to levy the customs =
. duties, but as'a part of. the' whole scheme of the federation, that a definite sum based
'~ upon population and upon' the liability for debts and so on, should be granted yearly .
y the Dominion to the province, T;l'la’,c‘.an‘d the power of direct taxation; and the =
" right to obtain an indirect tax "by,li'censing—,_-exacging a -fee for licenses, and <o on,
forms the provincial fund, and that provineial fand is subject; of course, to. the le ig- . o
~ lative .control. of -the provinee, .- Now, iyﬁoui- lordships will: see ‘the far reaching.
nature of ohjection which has been put . orward in this appeal thit the provincial - -

. . : I Y
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- legislature cannot assist a public school ‘system by the distribution of a portion bf '

¢ - the consolidated fund of thé province; ' -

. 'Very briefly then, going back to ‘the question which. is chiefly in dispute -
between the other side and the side that- I represent, I have to quarrel withmy
"learned friend the attorney general’s’ ¢onstruction of this word * denomipational.”
Your lordships see, it is, “ Nothing: in any such law shall prejudicially affect: any
- right or privilege with respect to denominational schools which any class of persons
*" have by law or practice.” . I ‘was going to read to your lordships that which bas
. been read by my Jearned friend who last.addressed you, the case of exparte Renaud,
‘But is it possible to cut down the plain,simple, ordinary meaning of the word
denominational, ‘the rights which any class -of persons have in yespect of denomi-.
, national schools, to 'say that means only the two leading divisions into which -
- Christians are divided—Roman’ catholic and protestant? o R
© . Lord SEaND :—Can you explain to'me what you thitik is the importance of that,
- ifor I have not been able to to see it? =~ ... o TR T
-" Mr. Mo€aRTRY :—The importance of that is this, and it appears to have a good
_deal of importance in this way——.' =, Co R
-+ Lord Suanp :—If Logan is one of a class of* proteéstants,is not he just.as good
. asif he were specially nameéd in the act ? C R
" My McCarray :—-No, not as’it affects the provincial power. Logan comes here
" and.says, I claim not merely to be & protestant, but I claim. to be a’'protestant con-
‘nected with the church of England, and my claim is that I cannot be taxed for any .- .
" scheme of education embracing all protestants, I have a right to insist that if Lam . -
" . to be taxed -at all, if I have notan imimunity from all taxation, I can only bé taxed
for a school in which the-doerines of the church. of England. and the tenets of the
- .. church of England are taught. *So a presbyterian can come, so a' methodist can come, . |
" - and 80 weo say that ‘the result of aIF this is, taking it 'most strongly against our- -
. pelves, all'we can ‘do, ‘is toestablish ‘the. four systems .of -schobls, Roman eatholic,
. . presbyterian, méthodist, church of England, which existed in' 1871, The most we
" . 6un do is to do that, and if we are compelled to do that, if that is"our limited power,
.. "then, in_point of fact, in .a.country like Manitoba, where the farmers live upon- -
- .- sections a-mile or a half a mile square it would be utterly impossible to establish.a™ |
s‘%’ét,em of schools at all. That is the great importance of it in a provineial point of .
- view, . S e e e e T
, - Lord HANNEN :—Is there any proof that there.were in' 1870 any methodists and .
.80 on eptablished and having rights?~ .. .~ . . o oo
- - . Mr.MoCarTEY :=~The only preof is in these .general words in' the archbishop’s ..
- affidavit, at. page 14, section 2,he says:“Prior to the passage. of the not of
.- ‘the dominion of Canads, passed in the thirty-third year of the reign of her majesty
. Queen Victoria,: chapter 3, known. as The -Manitoba. Act, and prior to the order in
_council -issueéd in pursuance thereof, there-existed in the territory now oonstituted.. .
‘., the'province of Manitoba a nimber of effective schools for ‘children:: These schools :
“were denominational schools, some of ‘them’ being regulated and controlled by the
- Roman catholic church, and otheis by various pretestant denominations,” -+~ =
. - . Your lordships will have observed, the judges, of conrse, are familiar 'with it..
- I bave the history of Manitoba here, if 1-was. at liberty to vefer to it, and' I donot. *
- know why I should not in an.important case of this kind, because- it would-bea
- thousand pities if .it should tarn on a question of that kind, and should require to go .
<. back for a fuller statement of facts.:. The facts are not really in dispute, There
.. were church of Englaud schools, presbyterian schools, Roman “catholie schools and,
" just within 8 year-or two of thé union, a:methodist school had. been started. | Now,
if the “rights and privileges " are as the other aide contend, how is it possibletosay
.. that that-means the riglits of the protestants ag a whole, and not the.rightsof these .
classes of persons—:all the varions sects.or denominations into which the protostant = |
church is divided ?' Ifthe other view was intended, why did- they use. the word
“any?" "Bither wonld have been a mich more appropriate term to use—* either
_ denomination,” but the phrasé is “any class of persous.”. My learned friend, the |
. attorney-general, seemed : to base .the argument on' the fact. that, as ‘s matter of
history, the struggle hitherto in' the older provincés 'had beon between protestants

e o Ce T g
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“-and catholics. That; no’ doubt, is true——not, perhaps, qiite in the-sense in-which -
the learned attorney-géneral referred to it; but in the larger sense, no doubt, it is = .
" eorrect to say that. But Ipoint, in answer to that, to the: clear distinction-that is' . ..
made in the British North America Act between the word “denominational” and
‘the. word: “ separate.”” . We have in the three sub-sections here -the texm. “denomi- - ..
* national school "’ used, and. instead. of that being ‘repeited again, we have in the
.second section, the words ¢ geparate schools,” and we have again.in.the third section
" the .words * dissentient or .separate schools,” Now, is it possible to say that.the
word * denominational,” which is a word of well known signification, which the °
archbishop- uses himself ‘as applicable to the protestants, and which the chief justice -
of ‘the vourt of New Brunswick thought could be more properly applied to protes- -
| tant ‘denominations. than-it would be to the. Roman catholic denomination—is it -.°
_-possible, I say, not to nofe that these woids have a séparate and distinct signification, . .
and that they ought to have their proper. meaning? That is more-cleair when you ..
" com to look at the use of the wbrX ““geparate,” which I think it is not perhaps too . .
- much t0 say might be treated as a word of art. . The Separate School Act of Ontario.. - = .
. —not the first—will be found in the Consolidated Statutes of Upper Canada, chapter = .

- 65, and it is headed: “ An A¢t respecting Separate Schools.” .
. Lord WarsoN :—For-which province ? ©~ ..~ = Sl R
", *Mv. McCArTay ;—For the old province of Upper Canada. That wus before the-

" days of confederation. It'is an act of the old province of Canada, and - it deals with.
merely the uppér portion of the province. . Now, the privilege that is given heve is
. & very peculiar. one, to. which, perhaps,  sufficient attention has not already been’

. directed, that if the teacher of & public.school; although the school is ¢ondusted
-under school. regulations, was a Roman ‘catholic, that fact gave the right to any
twelve protestants to demand thut they should be assoeiated together into u separate
school, and it also- gave ' the ‘right to the ¢oloured people of the province to have a.

~ separate .school, not ag a’'denomination at 4ll, but merely as -a coloured race they .
..have the right by this clause to have their separate sghools. . e S

. Lord WatsoN :—They may be very good protestants.

© Mr. MoCarTrY :—They may be ¢atholics and protestants, e T
.Lord Warson:—I suppose that infer se these denominations have the privilege .
- of selecting. the pérsons lEey-ad‘mit‘to the.schools ? . .~~~ | IR

“o " Mr. McCarTRY:=~No, [ thinkmot, ~-. .~ .~ .

. Lord Warson :—I am-talking of the privilege before the act. - As regulated by -
statute, it may not be so—that is a different-question, but I suppose there van be-no- .~ .-
~ doubt that the privilege existing in Manitobs of bhaving ‘a‘school meant as many .~ -

. separate.schools as they:chose, -~ -+ . - R PR

© . U7 Mr, MgCarTEY :~The privilege was the cxisting privilegé at the time, we say;

-and the existing privilege was.to have private schools. As I have already mentioned .
to your. lordships yesterday, such a thing as & separate school was unknownin the .. -
territory,. - Thereis’ no évidence that there was such a thing as 8 separate'school. .~ . .. ¢,§

. There. was simply a private school at Kildonan, St. Boniface, St, John's and oneor . .°.

. two other places—parish schools, as they are perfectly’ well understood in. this': - -
cepuntry, T o Tt o T T e

o .Igrrd Warsoy =L suppose, if you eay, parish schools as they are perfectly well- - * ~o

.. understood in this ¢ountry,” the conditions are not qtt‘xitetthe same;. As farasTcan - ' %

- gather, in-Canada-a parish school meant.originally the school that sprang up along- - -
side of the charch or chapel. . -~ . | . A '

.. Mr. McCarTEY :—I think so, my loxd, .~ .~ -, , v o O
- Lord-Warson:—It was really a ‘denominational school in connection witha. ... =

. place of worship—atleast chiefly, - . . ..~ - . e T

Y. . Mr. McCaRraY :~I think s0.. At all events in Manitoba that was the real. - ::
meaning ofit.. .+ - .. .. SR T WP Lo ey,
d Lord Warson:—That seems:to have been so according to the evidence on'bath. .

. sides, ™ - .- . e R T o
.. - Mr, MoCaRrEY :~——That is.s0o. I.do not’ think there is any question that every .
school in Manitoba was in connection with some.one or other of the denominations, - .
but the presbyterians had. their own school, although they lived not very far from ™ - .
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the place where the bulk of the people of the church of England resided. Now,
apply this condition ,of the law to ‘the province of UpperCanada. “ All powers, '

" - privileges and dutios,” says the second section, ‘“at the union by law conferred and
; ‘imposed in Upper Caniida on the separate schools and schoo] trustves of the queen’s -
-, Roman catholic subjects, shall be, and the.-same. are hereby extended and made ap- .
- plicable to the province of Quebec,” but “ where inany province a system.of sejgara,te’
or disseritient schools exists by law ‘at the union, or-is thereafter established by the
- legislature of the.provirce, an. appeal shall lie to the governor general in couneil
" from any act ordecision of thé provincial authority,” and &0 on.. Now, the schools
", of the eoloured people are protected by that clause, and also the right of twelve
. protestants. to form a separate school, if:tho teacher is a Roman catholie, and al- .
‘though be has passed the public, ‘school examination, although he'has a'better cer-
.. tificate, and gltﬁoﬁgh he is botnd to tench- in ‘accordance.with the provisions of the
.- general school law, still they havegot that right preserved to them by sub-section
3. 1submit, therefore, still, with confidence, and ‘with deference tu the attorney-
. -general’s argument,. that there is a distinction in the statute between.the denomina.
- tional and: the separate. schools, and I'mention ‘to your lordships, though I do not. give .
. you' the statute, that in the establishment of the North-west Territories Act, where
t Earl’ijampm; having sole control over the Noith-west Territories, hiad, as I think, to
- deal'with .the subject of schools, in giving the constitution to the North-west Ter- .-
- ritories’ they expressly provide for separate schools, and in these terms,. Your
* - lordships will find the act consolidated in the Revised Statutes of Qanada,t%p.l 80, sec- -
. tion'14.: This was a consolidation of the acts which gave powes to the North-west -
" ‘Territories fo. deal with various .subjects, but'on the school matter the power is' -
* limited i this way : -%The lieuténant-governor in council shall pass all necessary’
~-orders with réspect to education, but it ‘shall thérein- always be provided-that the'
- majority of the ratepayers of any district or portion of the territaries, or in any less
*portion or sub-division theieof, by whatever name the same is-kuown, may establish-
- " such schools therein as they think fit, and make the necessary assessment aud collec-
' tion of rates therefor, and also that the minority of the ratepayers therein; whethar
protestant or Roman catholic, may establish- separato, schools. therein; and.in such

' case the ratepayers shall be/—" = L L L
.- Lord Warson:~1I do not think there is any wide divergence .between the two
" .sides.of the baras to the fact or s to.the statutes; the controversy chiefly is as.to
. the.construction to be put upon them, and as to the construction besring it, appears |
“to me.on oue point only, and‘-) it all comes back to that. * The light, we have got from
- both sides is all directed as faras'l can see to this:. You admit there wasa privilege
* - in certain persons with reypect-to denominational schooly in Manitobs ; the real con-
© troversy between you is, this :. Was it a natural or implied incident of that privilege
~ -that the persons enjoying it were to- be exempt from any taxation for the main-

“tenance of national schools 2.~ .+ S S .
1. Mr, MoCarray :—That of courseis really what thearguinent resolves itself into.
.-~ Tord Seasp :—I understand you to. qualify that by saying that the only privi-

. lege they Irad was that of having their own schools, .~~~ .~ . LT L
* 'Mr, MoCanrRY :-—Yes, N S T
-~ Lord.SaAND :—And it that is not the privilege, then they had no other-and there

‘was no privilege to which these - words would apply. - - -~ - - . LSRR
©. Mr.MoCarray :—I.do not desire to- abandon the point I put forward before, - -
' that it is. not necessary absolutely. to.find that these words had any application. L

... ~Lord SHAND :—You say these words may be put therejustto cover any possible -

.privilege and we may find there'was'none.. ;. - . oo T T

'+~ Mr, MoCARTRY : —Yes, and when your lordship sées . that the whole scheme of .

_the establishwent of the provinces by the Dominion parlianient, which was in that

.senso made the-mother of:these younger states, is simply to preserve such vested: -

-rights as-they hive, and -when it would" be fettering a legislativo. body, which, . -

_althougb at that.time it only hada territory contaiziih‘g‘aropulation 0f 15,000, might -

“before long hope to have:a population of ‘onié or two millions, as the population of

Ontarié is. If I mdy ventiire tosay so, it is dangerous to fetter and restrict, beyond

what is absolutely necessary to preserve vested rights, the exclusive power to.deal --

‘.
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with the vast a.nd grent subJect of educatxon, whlch is excluslvely conferred on the -

- 'pl,'()vmce

Lord Morris —But if you put that hmltatlon on the puvxlege that it was only ..,

“the privilege to have their awn schools ; one of the. Jjudges says that that is the same | - ’

privilege as to eat bread or drink water. I foe} great-difficulty in putting myself in,

" the attitude to bring to the consideration of the case what I think proper and right.
" to bring:to bear on the subject. . When - considering the, leglslamon I think .it per-

fectly right.to put yourself as far as possible,.and to regard as far as possible, the
* position of the parhes who were askmg for admission to the union on: ‘these terms ;
und even then, after you have done all that, the quosmon vnll come buck to be whatz
. they ‘have meant by what they. have said.

. Mr. MoCarray :~~Will your lordehip allow me to eouect. your statement ? Ma.m- o
toba was not like the other provinces. . Manitoba was part of tjle Hudson’s Buy tenu— .

tory which had been acquijied by the. domunon of Canada.
- "'Lord Morgis :—AMl that I think we are agreed upon, .

.. ‘Mvr, MoCaRTHY :—And as to whleh the dominion of Canada had had to. make no ‘~ ‘
. bargain. -When British . Columbia came in; as your lordsblps will find by the orders

" in council, & bargain had to be made between the province of British Columbiaand =~

the Domlmon which was carriedront by orders in conncil and approved of hiere; but

.-when’ Mamtobu came in, it was part of that great . te:rltory which belongs to the
. .Domlumn and which the Dominion 18 daily or hourly in expectation of making new.

‘provinces of, and this was. the ‘first. . But there was no bargain. ‘It was merely the - . -
Dominion pailiament itsolf applymg to a portion of its own territory, which it

. thought fit to_constitute into a province and to give provincial rights to, such laws .

© as-would protect. whatever vested institutions they might have, - . o
" Lord Mogsis: :—But. althou%h Manitoba- ‘may not have existed. before, surely the . .:
ed’ it into existence, bawamed w,tth it the sort of ..

* dominion of: Canada, that cal

- Mr, McOarrRY :—There was. nobody to bargain with, : .
‘Tiord Moggris:—1I beg your pardon,. it bar gamed with’ the futux,e Mamtoba.

. Mr, MdCarray :—Of course they legislated for it, ) S
" Lord Morr1s :—Yes, I call that a bargain. -

Mr. McCapThY :—T draw a dlstmetxon between a bargam whleh is made thh

) new province and a bargain which ik made with an existing province.

" Sir HorAoE, DAvEY -—-Except by. understandmg the Wonda they have used
" Mr. MoCaBTuY :—That is-what T am asking your lordships to do, -

. "Lord Warson :—The mind -of the-Dominion seems to. hayve been. ‘that it. had
better not'deal with the subject. It has left it to the provmee to deal thh That o

I thmk geems-to have been their mind.

Mr. MoCagpTaY :—I think your lordshxp has stiuck'the keypnote of the questxon. . -
‘Lord Warsoff :—It is a thorny queatxon to be dea,lr. wu;h by anybody, demand—

ing a gertain power of moderation.

"My, MoCanTHY :—1 was only desumg in that observatxon to answer the app eal. B
that the learned attorney. geperal made to.this board as tothe legislation that had:

" -passed durmg the earlier perivod. ~Surely: a provinee which.is to be, we. hope; a

. great province, m not to be fet*eied by what 15 000 -or 186, 000 people dzd between»g s

| 1871 and 1881,

 Lard Warson': .-:-Iff[ were to speculate on the subject at all, 1 would say that R
" the legislative power relative to educational subjecta. was a power ‘that the provihce . * i
- . desired to possess for themselves and that the Dommxon was quxte wxlhug to let

them have it.
- Mr. MCCARTHY .-—Thah of. course is the scheme of the first act. It was one-of

~°.those tlings which was exclusmely nssxgned to the province, ‘but, owing to the it

. "dlﬂicnltles that had arisen, the, power of the tirovmce was ocut down, and there is
. mo reserved power in the Dormmon to deal wi

does not xest wuh the pr ovince 1t is not to be found anywhere. S

2

it, Itis nob & matter as to which" |
there is any reserved power to Pronounce as to the power that there 1s, and if. ng Cend

o b - Liord WA’I‘SON i—1 do not know how to gen to the mmd of the Dommlon on the Y
. su Jeet ' :
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. _‘Mylearned friend, Mr. Blake, pressed before your lordships a new contention— -
© .+ " new,at all events, as not appearing in the judgments before, and not having been -
.+ advaneed by the attorney general—and that is the conscientious right which he
olaimed against contributing t¢ a system of education which .the Roman. eatholics
disdpproved .of ; but, with gréat respect to my leatned friend, is not he confoinding
: a private right with that? That was not a right of a olass of persons, but a private
.'v . right, .Itis riot a private right. that is preseérved, but it is the right of the clase of
- -persons, I think that seems:to. be the answor to that. There only just remainy
. “now- to be said that what Wwe contend for is thig— L T T
~  Lovd SEAND :—Does the-archbishop,-in his affidavit, cairy it the length which =
" ‘was contended for? - - . o o LT 0 T o R
: Mr. MoCagrrYy :—No, = v oL ‘ ‘ T T
- Liord SHAND:—I do wot think he does, I think he puts it entirely on this; .
that they were obliged to pay for two sets of schools, -~ ~~ . . .-
Mr. MoCarray :(~—As”an historical fact, I may say that he is one of the
. members of the present advisory board. - = = Lot
. 'L(’)’r;i MAcNAGHTEN :—One of the'last board ; is he one of the advisers of the -
. ..present? S o
coPE Mr: MoCarray :—I was mistaken—I was misinformed. It was the bishop of -
. Rupeért’s Land. = . SO ST
‘ Lord Morgis (—I was ‘startled ‘at. that. ' I think 'he puts himself in a very.
- - ,. dangerous position, because I think if he had becomea memberof the board he would -
. have become rather ontlawed. ' : S e T '

;. Mr. MoCarrHY :—1 do not know that he would, Oue of the very distinguished
- prelates of the church of Romeé has recently, -with the sanction of the holy see itself, -
. permitted the attendance of the Roman catholics at the public schools in the adjoin- - -
. ingstates. - T T e e
" MrBlake :—In case’of -absolute necessity, - e o
.. Mr.McCariay:—In casé of absolute necessity, that is true, but still'it is not a
" matter 'of conscience to that extent, because the bishop recently appealed to Rome -
to know whether, considering the difference of country and the difficulty of estab- = -
" " lishing parish schools, the childreu of his. diocese might not attend at the publio
. schools, and permission was given.. And as, another fact, I may say that many of
*-the Roman catholics all through the Dominion attend the public schools even when.
* "they have separate schools. B S SR
. "Lord Morris:—They may do that. .As I eaid before, I was in collegé with.
. -the present bishop. of Ontario, who Was an old fellow pupil of mine. . What particular
.~ TRoman catholics do does not prove anything, -~ .. - e
.~ " *Mr,MoCarTHY ;:—Only there cannetbe said to be any conscientious scruples about
© it in that sonse, because in many cases tliey attend public schools even when they . -
_-. have established separate schools, -~ -~~~ . | e L S
.-+ - Lord Morgrs :—It is not whdt the individuals may do. = - o - = . ..
.~ Lord HANNEN :—There would appear to be no doctrine of e’ ehurch against
- +it. - 1t'seems to he a matter of discipline in paiticular cases.. ST e
© . - Mr. MoCarray==That is what I think it is, more correetly speaking. Now, the
‘immunity that may be claimed is surely not'an immunity against contributing toa ~ -
. public school system.. The immunity thatthey enjoyed was, what ?" ' The immunity
.. was that each individual of the class—because you cannot find out . the immunity of
¢ the class without seeing what the immunities of the individuals  composing it- were. -
—that they weré bound to coniribute nothing; or-only just so much as they pleased. .
" Howcan that. be called an exemption,or & privilege, or a right ?- . There was.the
. right’ to their schools. . Any law which said ‘they- could not-have the denomi-.
* national schools would 'be beyond .the power of. the legislature. .. Any.law. which

_prejudiced that right would be beyond the power of the legislatare. "~ * A
.+ . Lord Warson ~Yes, but the legislatare might by positive enactment grarit an .
. exemption which would. be recognized as a privilege,” It.is perfectly true that no

: ﬁovern‘ment can bind its successor by granting an cxemption, That exemption may

. 8
B s

¢ repealed. - . . -
" Mr, MoCarraY :—Yes, my lord.".
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Lord Warsow:—But suppose there isa standing statutory exemption, .would
not that have enured to their right? - o

Mr, MoCarray :—Unguestionably, ) , -

Lord Warson :—I suy, if there l{ad been a stitutory exemption before 1870,
~ would not that have enured ? o T | :

Mr, McCarray :—Undoubtedly, my lord. - ‘

Lord Warson :—The question is whether, no exemption having been enacted,
there can be any circumstances here sufficient to raise an' implied exemption ?

Mr, MoCarruy :—Undoubtedly. " It just comes back to the question of fact.

Lord WATsON :~—Ave there any circumstances which imply it, o is there any- -
thing in this case which, there being no enacted exemption, warrants.the sup-
. position of'one ? As I understand the judges of the supreme court, the latter is the
view they have taken.

Mr. MoCarTRY :-—Undoubtedly, that is their viéw. , ,

Lord Warson :—They contended that the legislature by that recognition of the

- rights ‘and privileges, meant to agree to recognize it as an existing exemption,
. although it was not & legal exemption, - a . .

"Mr. MoCarTay :—That undoubtedly is the view they have taken, That, of
course, ig the view' that we contend against here, but your lordships will not forget
‘that the two French judges, Mr, Justice Tascherean and Mr, Justice Fournier; take it
on the ground that there was a system of separate schools. Now, if in' fact there
was no system of separate’schools, then. it is- quité clear that those learned judges
have erred in the conclusion that they have drawn'from the facts which existed at
.the time of the union. ) : .

“Lord WarsoN :—Is not it part of the constitution of a separate'school that this
immuuity should acéompany i6 7. - T :
© Mr. MoCaryay :—It is, ' r !

Liord Warson :—It is essential to the definition.of the word.

Mr, McCarray:—Precisely, and thereforé if the legislature proposed to say
they shall bave separate schools, or if parliament proposed to say they shall have .
separate schoolg—— . ‘ :

Liord Warson :—Of course the learned judges do not mean to say that the one
is'as plain a case as the other, but they say, taking into account what the legislature
must have meant to do, and what the two parties before them were—they did not
use the word contracting, but were really arranging, this must have entered into it.

Mr. McCarray :—I desire just to add one word with regard to the ques-
tion as to whetlhiér the schools established by the act of 1890 are in fact denomina~

" tional schools. . S . ,
" Lord Smanp :~—I have already drawn attention, to the fact that at }mge 8 the
counsel,in their pleadings expressly say that they are not denominational. |
_Mr. MoCarray :—Yes, and they put that foxjwztrd’ a8 a ground why the arch-

bishop'—— - . ,
I?ord Saanp :—But I understood you to say that'most of the judges took that
view also. ’ . L ) . ‘

Mr, McCaraay :—They all do. There is not a sirfgle judge of :the court, out of
the nine judges, who does not take, 8o far as he has expressed any view at all, the
.view that these schools were non-denominational and nop-sectarian,

Lord Suanp:—Schools under the act of 1890 ? \ .

+ Mr. McCarrrY :—Yes, schools under the act of 1890.: Of course if you put for-
ward the view that every school that a Roman catholi¢, cannot attend is a deno-
minational school, then there may be some foundation for the argument, but look at
where it leads to, ) ‘ ' L L .

Lord Warson:—I rather think the original idea of ‘denominational schools is °
a school of a sect of people who are desirous that their own religion should be
taught in it, and taught in their own way—a doctrinal religion; dind not only tanght
because religion is taught in a noun-sectarian school; but, inithe -view of those who
' founded denomiunational schools originally, the theory was that their views of reli-
, gion-and teaching of their religion should permeate’and run through all the education

L
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“given in the 80hool-~that, whether it were. ruditientary sciencé or anything . else,
"thére should ‘be aii innocalation ’of,tl;p;"yguthful, mihd'with particular religious views, .
‘Mo, 'Mcomruwf‘:'g-»ﬁistox;x and . philosophy, a8 the‘arch ishop puts it,at a1l events
. are embraced within this view, " He Eutgﬁit 80 in kis affidavit, o D e T
;o Lord WaTtson +=That is their t 1001y of w’yhat;:—the.#aughinggdmght‘ to 'be, .In "
. fact the éssence of_'-dénomin‘ationalvvieij‘iqs_ that sgoular instruction and .religious -
.+, ingtraetion ought not to be:made geparate matters, . . - SRR
e M, MoGAmnr:@-“-Thgg1thé,sp;may be:in & sense gecular schools, biit they “cer.. .
= tainly cannot be oalled “deno‘mim,tional schools. -, e L e
o {am‘d“WArsoﬁ I take it ‘that the ‘'word. may come to mean this:

A
.2 W

.8 sghool to .
s 'v;;hiqh t,‘l;'e denomination does not object; but-that'is not the primary sigi;iﬁaatioﬁl of .
nC theword, ot Lo e e T G T
LT M, MoCarriny :—If your lordships will Just’look at what this ‘conolusion leads
., to. "No mbdel,uéohdol—'-‘-yo'uz’"ldrdshiPS'have,lfeh:d,wha.t a model gchool B
o "“’LQi‘dVSﬁAND:;—sWhat‘isfit?vx-;' T A
oo My, MoOA;iTnx:%It,‘is’l&(mgdél's,ehqol"i;nder the act for’ the\tra}ining of teachers
| ~~no ljo'r’mal»sch‘bpl, ‘which 8 'a. schogl.of & somewhat similar chdragter; no-provin--
R :r.eiuljuniversity-‘-—-—,.-,, T R T NN
. "Lord, Mokz1s :<~Do n’_qpLEI-”Q?i.n'cial‘,';;niirél-aities come within this act?. -~ '
‘ ‘,“,:.,‘Mr.'McCM_x'l.‘HY;a-'-.I-thinv they do, . .oooon o DU T e
Lord"M‘o.mtg:p’-vnder,g.l}a'aet of 18902 ' . .

<7 Mr, MoCARTHY :—Yes, atid ‘they: would :bév‘déﬁomipaﬁonhl‘sc}iodlsl ~“There-was .
- in point, of fact something in the nature of a Provincial university. . - R
T Lok Mqiuus;—f—_-]{ou;qhusp;haye‘,a peculiar mode of description in Manitoba if -
-you describe'a: university a8 a'school. "It may be a 80hool in one sense, agthe sohool -
of ‘Plato, but a-uniyersitycan hardly be ,callg "a schopl.” " . N S '
2 Mr, MoCarray =Originally, in the Pprovinee of Manitoba, there wag'something
-~ in'the natave of a university, bit there is “not ;one"le_i}ding"denominatipq which has - -
.+ .hota univereity. of its own, and; think T'am not going. too fai .in saying that.more ' -
~importance is attached to the univeisity edueation in.‘a;dbnomjnatiomi'lj sense than
“even tb'the',eal'liétz;éduqa,tfion.;r‘«-" wel e T e TR .

" Lord Monfis:—Not necessarily from the ‘R‘()ﬁxhnﬂf oathohc :‘;péint.; of view, 'I'do. -
- ot think the aroh 5

bishop would have made an affidavit- that it was’ contrary to:the

practice.and 1-ﬁles‘and.rtenqtb"pf' the R_oma‘n qathol.ia‘ohu‘rthfo:a: Bomgn catholic to -

‘8o to'auniversity, S T e el

L '«Mzﬁ,,Mu](“Alii'ﬁr,:TIfImay-use ’nontelgf)qmry;andvqm'rent;histqry;:I,h‘ava,lalways ,
‘ reland on the very fact that the Roman .

* undetstood there is & great controversy.in’ n t} ;
“¢atholics had ant'univers‘ity edyéation according to.the quaﬁv,phtholic»fai'th;‘ o .
" gI;Ldijd‘qunxs’;‘—'&ﬁ‘bé}'{'vgiéh,i',t,‘; but therg. :is:mo objection:to any Roman eatholic:
" going to Tripity college, " .- A R NI
Tl ‘ifl'-*MOCAETHY’:*-‘-‘BéQﬁum at present it is undenominational, = Al
.. 7. Lord Mogg1s:—~Very.well, . .- T "\
<o LM MoQaRrTHY :-—But ‘what 1 say is that these words are:nat to be fetter. :
; ‘LordQWA'rst'-‘:-'-—The"fg wus 8 great deal of tontroversy. at ode-tim® ih the coun.
t;*y:ubopt'Q;qué}n;cgthélic univérsity in I;t@l'ar‘pd. [ERENEEI o N
o ';,Mr,“aMcCgmmjr‘:-»‘—a‘It-ii.s:‘ndt.deadvyeb.j~j": S e B T
' Lord WAarsoN :~There was g g:egt;dealfoﬂéontrovbrsy it one time,. but [ always
“understood' that it was limited to the -education of priests for -the service: of the "
«eharch, e :lv.m' R o TN S “ S G
‘o Mr., MoCagpiy i—Tt was only. the other day that I read a-statement.of one “of .-
.the Roman catholic prelates in Ireland pointing out how. udfairly,-thejr;.péoplé Wwere.
*treated "becgixse"thgy had to gy 'to 'tlié;u’.nimgsity:schoql,'j‘which; although yndenomi-
national, wag under. the,teach_ing‘of\memhe‘fs of .the churech of Enig‘ta;ﬂé A
... “Liord Morgrs :~—[ ‘was only sayinig, when yoi were saying ‘that you tonsidered
~there was even a stronger objection to'a "Roman’ catholic ,;i‘goiug’tt-o 4 don-denomina-

tional university than there was, to. 'ﬁi.ng ‘to & primary:s ool, L: ddnqg;@fre'e with. °
: that;. there s a:much greater objection to

‘that, because I think’it s ‘the conven of that;. ther e
going to & .non-denominstional ‘primary:school. than. ¢ g universjty, for 't

beery -

O
n
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renson' thitt. i gwen thexe that in the -one you ave. xearod and m ‘the other you ure .

supposed Lo be go mvulnelable that you caunot be-led astrdy.

. Mr. McCarraY :—1 am speaking of the fact, and-1 am submlttmg—-and that is .

the point of ‘the argument—that if the schools cannot be narrowed down to training

schools or early s¢hools, they. must embrace every class of school, and I 'am urable . - g

10 sce 'why that word would not cover colleges or so-called universities. .Theresult- ‘

is, as I say, that if this Judgmmnls upheld, pragtically theeducatxonal powe: gmnted T

by the legislature would be. practically stifled,

" Lord SHaND :=~Would not it be very.much what it is'in the other provinees if
this deéeision iy confirmed 2 - We are told in ‘the othcr provmces thdf, you have . "

x;othnng but denominational education. "%,

-Mr, McCarTEY :—In two out of seven, my lOl’ I In New Brunswmk they have- .
got no denommuuouul schools excopt in the sense only’ that they read the Douay v

_Bible.

anpwu,k has been alwa ays different... = . 3

: Mr, MoCarrry ;—Of courso the teason 1s to. Ont:mo and- Quebec iy trlmt each“

had its own special - history. " It. is Qwing 10 the large French papulation, and the

province of Quebec formed a part of' the-old province of Can.xda..,,‘ It was they who

insisted - on 1mposmg the sepurate’ ‘gchools™on 'the upper provinces. It- was-done

agamst the' will of the majority of the. people of;the upper provinces and against . -

.heir voting, but'when they got in-one legislature, 16“Wa& imposed onthem, and they
alsy imposed at the time of the confederation that it should be made perpetual bne
the,people who go out to'the new provinces want to be.free; .

- Liord Morris:-—What are the five where there is.none ?

»

" Mr. MoCArTHY:~Nova Scotis, New Branswick, British Columbm Punce'i

.Edward Island, those four are Kerfectly froe, aid’ then theré is one in’ Mamtoba
which iy the fifth. .. Then the ot

questxon of :sehools in. the Nor th-west. Territories. - - . ) -
Judgmen%ﬁ'eserved . G ) R f'.
) ST T TR s

L

.
L Y

“Lord Moins ; .—-It is 80 in the two’ 1mportant ones—Ontario and Quebec New~

v

er two provinices ‘make scven, and the North-west
" Torritories have rot _yet any act, but'talk is-now going on in pm-hament as to the -
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To an Anmmss of the Housi OF OBMMONS dated the 6thq February, 1893 form{
.a'¢opy of the. Judgment of thé J udlclal Commu;tee o’f Her M-uesty g
Prlvy Councll in. the appealed case of Barrett 'vs, the G;ty of. “Wmmpeg,' |

' commonly knowi as the “ Mamtoba School Case He! X8 also copy. of factums,
reports and other documents in connectxon therewlth o
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Before the J udlclal Coxnmxttée of the Privy Councxl and the caees of tho Appel-

' .flanta and Respondent in % Barrett vs. the Oxty of Winnipeg ” (the Manltoba ‘School

' :' Caise); and Record of Proceedmgs and the .Appellants’ and the. Respdndent’s cases in’

R ,.‘Logan vs. the Cxty of Wmmpeg

O

o

”quTENng

o "’V'”Barrett vs. City of Wmmpeg ‘ ‘ o
PRRTIN ‘Factum of the: Appellant B Y0 SO PSS . :

4
¢

" Factum of'the Respondents B A SN U AT VR

a
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"+ senting:

© IN THE PRIVY COUNCIL.
. o;N:‘ ABPE AI;FRQM qjﬁﬁi SUPREME OOURT OF éANADA. o

o J
.. BETWEEN

§ THEOITY OF WINNIPEG - 0. oL o dppellants;

AND |

' JOBN KELLY,BARRETT ~ * - - - - - <= " Respondent,

———— .

. RECORD OF PROCEEDINGS.

o Cupp -
' IN THE SUPREME COURT OF CANADA.. . -

" Inthe Matter of an Applieation to quash By-laws 480 and 483 of the City of  *

.~ Winnipeg. -
. APPELLANT'S FACTUM. - T
°. Johd Kelly Barrett (Applicant). = == .- Appellant, =~ '
SOt G amd e

.. The City'of Winnipeg (Respond

" Sehool Act, 63 Vict., c. 38, 1890, is void,.as -offending against the following provision
in the Constitutional Aot of Manitoba, 33 Viet., e. 3 (Dom, .1870), *“Nothing in any

such law shall prejudicially affect any right or privilege with' respect to.denomina- o
. tional schools which any class.of persons have by law or -practice in the provinge . - - -

at the union.” "

The appellant ‘pontar'xds'that‘.’che“ scﬁgql‘iﬁﬁ T'c";ﬂ'éndéfa’gainsi‘; this 'prévibi‘bﬁ in its

éffects on the Roman catholics of Manitoba, - The question arises upon an"aﬁplica- T

bion in the court of queen’s bench to quash certajn assehsrhent by-laws of the city
“of Winnipeg made under the school law.. Mr. Justice Killam. dismissed the apgh-
- .cation; and the full eourt "in term confirmed his judgment, Mr. Justite Dubue

. 2, In alteripting to construe’ the provision in question, it is proper to comp fe

. it -with the provision in pars materia of ‘“The ‘British- North . America "Act, 18 (A

" and to examine into the history of the legislation. .~ :
. ."See “ Rex vs. Loxdale,” 1 Burr, p. 447, L ; SN
. :%When there are difforent statutes ¢s. pari materia, though made at different
. ‘times, or even expired, and not’ referring to eéach other, they shall be taken and
" construed togother as one systen, and as explanatory to each other.” Lo
- See also “ Hawkins vs, Gathercole,” 6 De' G. M. and G, 1.
"+ Bee’also “ Maxwell on Statutes,” 40, 41, I
" See also ¥ Wilberforce on Statutes ” 260-4. . .

N -

LA

;. 8. For convenience there are set out below in parallel columns the correspond-

_ing paragraphs of “The British North America Act, 1867,” and * The Manitoba
Constitational Act.” -~ .~ . T . o Lot
sab—1p

| ats) -+ . Respondemts: .-
" 7. ‘1. The question ‘at issue upon this sppesl i¢ whéther the Manitoba Publie Lo

;o
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‘Bririse Norte Amgrioa Act.
“In and for the province the legislatire

- may exclusively make: laws in relation .
" . to.education, subject and accordingto the

‘. following provisions :— - :

(1.) Nothing in any ‘such law shall

, | prejudicially affect. any right .o¥ Frivilege .

“with respect. to denominational schools

which any clags of persons have'by law .

- in the province at the union.

%(2.), All'powers, privileges, and duties
.at the union by law conferred and im-.

. posed in.Upper Canada on the separate

* _ schools and school trustees of the queen’s.

* Roman oatholic subjects shall-be and-the

same are hereby exténded to the dissen-.

“tient schools of the queen’s protestant
and Roman catholic tubjects in Quebee..

" (8.) Where in any..province # system

" of separate or dissentieiitschools exists
by law at “the' union, or. is théreafter
_established by the legislature of the pro-

»- . vince,an appeal shall.lie to.the governor-

* " goneral in council from an aet'or decision

_ of any provincial authority affecting any -
right or privilege of the protestant or.

:Roman catholi¢ minority of the queen's

. subjects in relation to edueation. . -~ |
 (4.) In'caseany.such provincial law

. as from time to time. seéms. to the gov-
" .ernor-general in council requisite forthe
. due’execution .of the. provisions of this
gection is not made; or in case any.deci-

" sion of the governor-general in council

- onany appeal under this section is not
duly exgonted. by the; 'rog:(gr‘ provinecial
] b'eﬁal ,: then, and in-
every such case, and ‘as far only as the -
", cireumstances of -each case' require, the .
K ?arliamencdf Canada may make remedial

authority in that

aws for the due execution of the provi-

. "sions of-this section and of any decision -
- ..of the governor-general in. council ander’

‘this-section,

- MAsIroBA AT,

. In and for-the pyoﬁnée the said logis-

lature may exclusively make laws in

‘relation to. education, subject and aceord-

ing to the following provisions:— .
(L.) Nothing .in .any such law shall"
prejudicially affect gny right or. pri:
vilege with respect to ‘denominational™
schools which.any class of porsons have

by law or.practice in the province at the

union,

@ A'piil.p[;eiilrs‘h‘al.l lic to t}ie g;ox;é“rnOr,- i

gouneral id council from any act or deci-

sion of the legislature of the Emvincq‘ or..
- of any provincial authority affecting any -
right or privilege’ of the proteéstant or’, |

‘subjects in relation 1o education. - ..
+ (3:) In case any such' provincial law

Roman catliolie. minority of the queen's |

* a8 from time to time seems.to the .gov-"
" ernor-general in council requisité for the

due execution: of the. provisigns of this

‘gection is not made, or ‘in- cage any deci-
_sion’ of the- governor-general in council
-on_any appeal under this section is not
‘duly executed by the proper authority

in that bebalf, then and in every such °

- ease, and as far only as the circunstances
‘of each"case may require, the parlisiment

of Canada may make. remedial laws for.:
the due exeocution of the provisions of

this section and of any decision of thé . °
governor:general in council- under . this

section.

- the parliament -of the late province of Canada had passed a separate school law for
Upper Canada, which was understood to be a final settlement of 4 long standing subject . -
. of contention. The understanding preceding the addresses on which “ The British
North America Act” was passed, was, that the privileges 'granted by this separate .
- 8chool law to the Roman cutholic minority of Upper Canada should be secured to
them, and that like privileges should be granted and secured to the protestant mino-
. .rity of Lower" Canada. It had beén intended that the latter privileges should be

granted by legislation of the

‘the privileges so granted to t[?m miporities in both Upper and Lower Canada should
be secured by an identical process in the Confederation-Aet. . The suggested provin-
cial legislation failing, the clauses of “The British North America Act.” above set -
out were moulded o accomplish the desired object by means of that act itself,

4. Some years priorto 1867, when “ The Biitsh North America Act” waspassed, -

rovincial .parliament before: confederation, and that -



b.. It will be observed that sub-soction 1 of the clause of *“ The British North.
America Adt” déals only with rights or privileges had by law at the union. Shortly
. " after confederation a question. arose as. to the effect of this provision when applied

to the state ofthings existing in New ‘Brunswiok at the union. In the session of
*.1thé New Branswick legisiature of 1869 a school bill was introduced by the govern- -
ment of ‘the day; and it was reintroduced.in 1870, and debated at great length.in.
© ‘March and April of that' year, the Roman catholic_minority of New Brunswick as- -
serting that the privileges. which in practice the Roman catholics had' before the .

ing -of *“The British -North America. Act;’ and therefore could not be, as it was -
- alleged they were being, violated by the proposed legislation; while the protestant
majority asserted, and the proposed legislation was based on, the view ‘that such
* .privileges were riot had by law, but only by practice, and therefore were not protec-
ted from infringement by the provision, : ‘ ' ‘ '
was; 0n the 2nd of May 1870, introduced into‘the Canadian house of commens, and’
it became un act on the 12th of that month,: Thé appellant contends that the addition .
© in the Manitoba Acttothe words *“ by law " of the words “ or practice ” contained in
the definition of the protected rights or privileges must be taken to have regard to.
- the existing state of thingsin the territory then. boihg ‘formed: i the: province of - .
. "Manitoba, and to the difficulties likely 10arise thére, as deyeloped by the controversy
- in'New Brunswick; and that the obvious objéct-of the parliament of Canada, to be if . -
' possible effectuated by ithe courts, was to’extend the security for priyileges- 80 as to’
cover the status guo; whether that-status quo existed- under the. authority of law or - ..
. that of practice only.. - e ) : L
h :7..%hgt,'then, wak the status quo? ' The affidavit of Archbishop Taché shows
©.“Roman catholicschools have always formed an integral part.of the work of the
 Roman ¢atholic church.- That church has always considered the education. of the

" The school, in the view of the Roman catholics, is in a large measuré the children's
. chareh; and wholly incomplete and largely abortive if roligious exercises be ex-
* cluded from it. The church has always insisted upon its children receiving their

education in schools couducted under the.supervision of the- chureh, aud upon them
being trained in the doctrines and faith of the church.” In education, the Roman
catholic chureh attaches very great importance to the spiritual sulture of the child,

MANITOBA SCHOOL ACTS. . Y

union in connection with denoninational schools werg theirs by law within the mean- = '

6. It was under: these .Circumstances that g ThérMmj‘iytobn",Uonstitu'tiona‘l‘ Bill™ - )

children of Roman c¢atbolic parents as .coming peculiarly within its jurisdietion, -

*. and regards all education unaccompanied by instruction in its religious aspect as’ -~

- possibly detrimental and not beneficial to children. With this regard the church .
- requires ‘that all teachers of .children shal] not only be members of the chureh, but
shall ‘be thoroughly imbued Wit_h;its;princf’ples and. faith ;. shall recognize its spiri- -

.- tual authority and conform.to 'its directions, IXt-also reguires that such books.be  °
“-used in’ the schools with regard to certain 'subjects as shall combine religious imstruc-

- tion . with " those subjects, and this applies peculiarly to all history and philosophy.” -
.. .This affidavit further shows that:— ' R . S

¢ Prior to the passage of the act of the fi(;minion’ of Canada passed in the thirty-
third year of the reign of ber majesty Queen Victoria, chapter 3, known as the Mani-

toba Act, and prior to the order in douncil issued in pursuance thereof, there existed

in'the-térritory now: constituting the province of Manitoba a number of effective
‘schools for children. * These-schools were denominational schools, some of them re-

. gulated and controlled by the Roman catholie church, and others by various protes- .- -

. ‘tant, denominations.." . : Coo ,

' _* The means necessary for the support of the Roman catholic schools were sup-
<. .plied to some extont by school fees 'pai'g by some of the parents of the children who -
__attended the schools,and the rest was paid out of the funds of the ehurch, contributed.

_ by its members. - e . ' A ‘
©. . . “During the period referred to, Roman catholics lad no interest in or control
over the schools of the protestant denominations, and the members of the protestant

*denominations had no interest in or control over the schools.of Roman catholjcs.
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" There 'were no public:sehools inthe sense: of state schools, .Theé members of the
- Roman catholic church supported the sohools “of their own church for the benefit.of -
- the Roman’catholio children, aud were not under obligation toand did not contribute
* {o the support of any other schools.” . .. . .7 o - 0T
™ tge,ma;tter,bf‘edl_lca,t,iq_n, therefore, during the period referred to, Roman -
' . cathelies were ag & mattér of custom and practice separate from the rest.of thé.com- °
.. munity, and their schools were all conducted according to the distinctive views and."
" beliefa of Roman eatholics as herein set forth.”! . S T L
. - 8. Shortly after the passing of “ The Manitoba Constitutional Aot !’ in the year
1871, the local legislature of Manitoba. passed a school Jaw, by which and its amend-
‘ments educational matters were, so far as the questions now in.issiie are concerned; .
* substantially regulated until.1890, whenthe act now impeached was passed. The
" question whether thig intermediate law violated. the rights of the Roman catholics. -
“was never tested in the courts, But its bearing is described by. Mr, Chief Justice
. - Taylor in hig judgment in.the present case, as follows:—* Under that'earlier law
- there was ong bourd of education, which for certain purposes acted as a united board,
,but which was also-divided ibt two sections, a protestant section, consisting of _ali
the protestant members, and . s Roman eatholic section, consisting of the’ Roman
' catholic members. - Tho-sehool’.districts throughout the provines wera divided into -
. protestant and catholic” T'he protestant schools were under'the control of the, pro-
. testant.section of the board, and the trustees of these sehools “were .elected. by the
protestant ratepayers,. The Roman ‘catholic section of the:board had in like manner
entire‘control of the catholic schaols, and thée catholio ratepayers eldcted the trustees, -

' There was also ‘one superintendent ‘of edueation for the protestant schools® snd. .

another for the catholie-schools. ; The law ‘also provided for levying the taxes.for
* the support of schools in protesfant school districts upon the property of protestants
alone, and in. Roman cathdlie school districts ipon Roman catholics only. Provision .-
. was also made for apportioning.taxes derived from the grbp.erty of corporations, or
.-of persons who could:not be considered to belong to either body. The grant made
-~ annually by the legislature for educational purposes was apportioned between the.
~‘two sections.of the board for distribution.among the schools under the charge of -*
each, respectively.” - Co o e e L S ‘
.9, By .the School Law -of 1890, now attacked; all the ' former statutes were -
repealed. Its practical efféct may be said to be to abolish all provisions for Roman
catholic schools, and fo continue the former. protestant schools under the name of -
public schools; - for while some changes in methods of government are provided for, '

' thie new schools are substantially identical with those formerly established by pro-.

~ Yestants under the repeuled law. ;Sach inadequate-provision as is made for religious
-exercises requires (a8 the divisions of. protestancts into numerous denominations .

.- necessitates). that the exercises should be of an’unsectarian_charaoter, and it is thus
.diametrically ogposed to the principles and practice of the Roman catholie churéh.
This provision .

" whole; the schools may be not unfairly described as protestant schools, in the sense

. that they eonform to the protestant, and do not conform to the Roman catholic prin- :

" ciples and practices in education.

.. ... 10. These schools, being the only ones ostablished under and&éoo’griizéd by the
" law, are to be maintained under that law .at.the. cost of the. whole population,

" . Roman ‘eatholic as ‘well as protestant; and the assessmént by-laws, which_are -

objected to, provide for the levying of rates upon the whole population, including the
Roman catholics, for the maintenance of such schools in Winnipeg. The Roman
catholi¢ church, as shown by the eighth paragraph of the afidavit of Archbishop -
Taché, * Regards the schools provided for by *The Public Schools Act’ s unfit for
the purpose of educating their children, and the children of Roman catholic patents
will not attend sach schools, -Rather than countenanca such schools Roman -oatho- .
liés will revert to the system of operation previous to the Manitoba Act, and will -
" establish, support, and maintain schools in accordance with their principles and faith
" a8 before mentioned.” o o S - S
. "11, Under these circumstances it is that the appellant.contends. that the sehool
‘law of -1890 does prejudicially affect rights or privileges in respect to demomina-

.«

eing accépted. by the ‘protestants; and . satisfictory to them as a
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" tional schools, which' the class of persons called- Roman catholics'had by law orprae-
- tice in the provinde'at the union. At the union, Roman catholics- ‘ha«{ 'by practice.
 _the right to'support their own denominational schools, at their own charge, for the.
- purpose of instrueting their own childrer, geparate from those of the other deromi-
‘nations in the community, free from all charge in respect of the suppyrt.of schqols -
for or used 'by any: other demomination, At. tlie union, Roman -catholics were in -
. practice enjoying and -acting upon these rights. By the law impeached, the Roman .
. catholies are compelled.to bear a ratable share of the charge for the schoolis there-*

: ander established, schooly which are not dénominational,'not Roman catholie, not .
" -gepardte, and of whioh Roman catholics cannot comnscientiously avail themselves; '~
- while these schools are under the name. of * publie,” substantially protestant, and .
- areat any rate accepted and used by, and satisfactory to, the various denominations -
- -of protestants, - Coa Lo ‘- : Ca e

12.. The Roman catholics being - obliged to:. re-establish 'arlx,dg mfﬁnteﬁh} 'ée‘}‘)‘ara'te‘. I

. and denominational schools according to the practice at the. union, are thus prejudi-
cially affected by-the change, in being compelled first of all to pay the whole cost of
- .those denominational schools, and secondly, to beatr a ratable proportion of the.
. charge for the so-called -public schools of which they ¢an and do’ make no use. This.
change does not. merely prejudicially affect the Rorian catholics in their: purse, but

- (tending, 4§ it must, to increase véry greatly thé butrden of Roman cathol ¢s in con-

*  neotion with education, while it diminishes those of the protestant denominations)
difficulties are thrown in.the way of efficient and wide-spread Roman. catholic deno-
. minational education in schools miost prejudicial to that body. It is therefore.
.obvious that they.ave prejudicially affected within thé meaning of'the provision. . .
.For these reasons the appellant contends that the appéal should be-allowed- and. ~

‘the by-laws quashed, with costs.

S L .-‘W‘JOHN 8, EWART: ‘ s . o
L e - ' Counsel for Appellant. - : .
L ud_n o ‘
. IN THE SUPREME COURT OF CANADA. .~ .
', Appeal:from the Court of Queen"g{Bench‘for Manitoba, .~ _
In'the Matter of an Application to quash. By-laws 480 and 483 of the City of -

. Wiiinipeg. -
S _HESPONDENTS' FACTUM. - S
~John {Kelly Barrett (Appliqant)' - oz , _ Appellant .
".l‘uhle Gﬁty of Winnipeg (Respondents) " —°  ~— - - Respondents.. -

. This’is an application to quash two by-laws of the city of Winnipeg, nam-
bered 480 and 483; on the ground ‘That, because by the said by-laws, the amounts .
. to be levied for school purposes for the protestant and Roman catholic schools are
united, and one rate levied upon protestants and Roman catholicsalike for the whole -~
eum,”- o T . . I S
.1 ‘The application is made under section’ 268 et seg., of *The Municipal Aot” of -
“ ", 1890, of the.province of Manitoba, and raises the question s to the legality, ov ille-
gality, of “ The Public Schools Act,” chapter 38 of 53 Vict., Statutes of Manitoba. -
o %he first legislation in Manitoba, for the establishment of a public school
- system, was passed in the year 1871 (34 Viet., ¢. 12), whereby a- board of education,

- composeéd of not less than 10 nor. more. than 14 persons, was established,. one-half of

- whom were protestants and one-half catholics.” Each section of the board bad a
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"7 separatesuperintendent, and, amongstother powers, had under itscontrol and manage.

. .ment the “discipline” of the. schools of the section, and the prescribing of such
- /books as hid reference to religion '0r. morals.. The ‘moneys appropriated by the
. legislature for common schoo] ‘education were, after deducting the expensés of the
: -board, and superintendents’ salaries, to be *“a pry rinted te the suppert and .main.
tendnce of common schools, one molety thereof to the sipport of Jprotestant schooly,
.and the other moijety to the support of the catholi¢-schools” (section 13), . .
-+ .-.-By subsequent - legislation, enacted at various times up-to --the: passage of

. .%'The Public Schools Act” (b3 Vi}ct., c.'38),"the. powers of the ﬁrotesi:aht and catho-

' lie sections of the board"of educat

) on were enlarged, whereby the entire control and

.~ management.of the scligols, their general government and discipline, were delega.
“ted to  the section of the board"to whick the school belonged. -Each settion had -
_power to seléct all the books, maps, and globes to be used in the schools under its .

. control, and to approve of the plans for the constructio of school houses, “ Proyided, -
" - however; that it the case of books having reference to religioni.-and morals, such

" gelection by the eatholic section of the board shall be subject-to the approval of: the

‘ f‘[j.,.cpm‘pe_tent religious authority,”  See Man, Stat., 84 Viet., o, .12; ditto, 36 Viet, c. -
[ l28; ditte; 39 Viet,, c. 1; ditto, 42 Viet., o, 2; ditto, 44 Viet,, ¢, 4. . :

. By the u’ct;vrespectix‘lgl be - department .of - education (53 Viet,, ¢, 37) ﬁx\d by '

©+ «The Public Schools Act.” (53 Viet., 0. 88), all .prior legislation- as to schools and .

" education in Manitoba was repealed, and a department of education crested, to con-

. 'sist of the exccutive couneil or # cominittee thereof, which, with an advisory board, -

. _to be.elected in the manner prescribed by the act, practically replaced. the old board

~ . of education. . It was further provided that all:public schools in-the prdvihce weré

te be tree schools (séction 5), t{:at all veligious exereises in the pabli¢ s¢hools should .

. be conducted according to” the regulations of, the advisory board . (section 6), and .
. that, except as above, no religious exercises were to be allowed in the schools which.
- 'were declared to be “ entirely non-sectarian” (section8), "\ -~ . - R

. . . Power was given to municipalities to levy ‘on the taxable property in each
. school district the sum .required by such distriet, .in addition to the. legislative and
muni¢ipal gmms (section 90),and in eities, lowns, and. villages the municipal coun-

eils are to " levy and collect upon. the taxable property. within the municipality, in -
the manner provided - in this act.and in the municipal and assessment acts, such

“~.’* 'sums a8 may be required by the public school trustees for schiool purposes” (section -

92), and it was declared that the taxable property in a municipahity for school pur-
poses was to include all.property liable to municipal taxation, and. also all property
_ exempt by the council from municipal and not from school texation (section 93).

- “The British North.America Act, 1867,” enacted, section 92; ““In each provigce-

“ .. the legislature may exclusively make laws in relation - to. matters coming within the -

classes of siabjects next hereinafter enumerated, that is tosay . . ... (2.) Direct

taxation within the province in .order to the, raising of a revetue fdr,provineial‘pnr-

‘poses .. . . . (8.) Municipal institutions in the province”; and by sectien 93, -

" “In and for each provinee the legislature may exclusively make laws-in relation. to
. “edueation, subject and according to the following provisions :—(1) Nothing in any

such law shall prejudicially affect any right or ‘privilege with respect to'denomina-

tional schools which any class.of persons have by luw in the province at the unioun.”

- - By the 22nd section of .the Manitoba Act, “In and.for‘the province :the said’
‘legislature may exelusively: make laws in relation to education, subject and aceord--
ix:ig to the following provisions :—(1) Nothing in any such law shall prejudicially
affect.any right or privilege with respect to denominational schools which any class .
- of persons have by law or practice in the province at the union,” e

" Prior to the province of - Manitoba entering confederation,. the schools ‘then in
‘existence were purely private schools, and were not-in any way subject.fo public
control, nor did they receive public support. ' No school taxes were levied.or col- .
- lected by any autbori.tr;.and whatever contributions were made for the suppert of - .
- 8aid schools: were purely voluntary. " See afidavit, Alexander Polson, affidavit, John
Sutherland, and-affidavit, Archbishop Tachd, -~ . - =~ R
" The respondents submit thatthe words -*“law or practice,” as used in sub-sec- .
~ tion 1'of section 22 Manitoba Aet, cap only mean some binding rule or obligation to

a
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. which the inhabitants of the pi',()\%incei‘ were at: the date of the union .cmx.imittqd. T

- There i8 no evidence showing such to have been the case. Ezparte Renaud, 1 Pugs-.-
ley, N. B. R., 273 ;. 8..0,, 2, Caxt.; Cas. 445, ‘ oo T T
- .~ The “right or privilege " with respect to denominational schiools at the date of
the union was, according to the affidavit of his grace Archbbishop Taché, the right

- to establish denominational schools supported by private contributions of parents or - .

*. by the funds of the church.' This right has in no way been interfered with by “The'. -

Public Schools Act.” Roman catholics are still entitled, notwithstanding the abolition. ' -

. of separate schools, to establish and maintain ‘denominational schools the samé as
‘before. the union, ‘ i e T e
- The Manitoba Act (section 22) contemplated the establishment of a' systém of -

- fiée undenominational public schools, and the maintenance of the same.by gtants of "

,,grovi_pcial funds”or’ by ‘direct taxation; or both. 'The enactment of # The Public. =~ -
-Sehools Act ” was therefore within the powers granted to the provincial’ legislature '

by the Manitoba Act, and was not o' interference  with the rights and. privileges .. -l .

. with regpect to “ denominational " schools. .. - . . 7 , B
". " The respondents conténd that the provincial legislature was intended to have .

B

~:power {0 provide. against .popular ignorance as an’ evil, and for that purpose to .. .

* expend the public thoneys, and, if necessary, to levy taxes, That certain individuals

“in the community; who. voluntarily contribute to and maintain denominational .. -

-8chools would hdve to pay the rates imposed by - the legislature for the. support of
~ free schools, is too indirect and remote an’ offect to. bring it within theé act asaninva-
. sion of their rights and privileges thereunder, - . . . . . e
. -'The .establishment -and ‘maintenan

. ce of -privale donominational.. schoo!s by
- ¢ertain individuals or classes in’ the' eommunity, prior to and at the time of the
.. union, was not a * right or privilege” within the ordinary, meaning of these words

~.as uged in the Manitoba Act. ‘“Bac. Abrid.,” Vol. 8, p. 158; Com. Dig. (Sie); .
“MoKeddy's Roman Law,” Section 189; “Campbell v, Spottiswoode,” 3 B.-and 8., -

1769 ; ¢ Fiaser.v. Mitchell,” L: R. 7, Q. B, 690. See definitions in. “ Bouvier's Law. -

Dictionary ”; ditto % Browne's Law Dictionar " ditto “ Wharton’s Law Lexicon”; - .-
! X s 4 : ! LA . n -

<

- difto Imperial and Wabst_exj"a\Dictioparieg. T

IN THE SUPREME COURT OF CANADA. o
"~ FaoTux oF CASE oN APPEAL TO THE SuereMe Courr or ’CANA.DA'."
; " Nore.—=See Sessional Pqpérj No. 635, 1891.

ORDER oF SUPREME. COURT oF CANADA ALLOWING APPEAL; DATED 28TH

T R . Oorossr; 1891. e
" REASONS O‘F,-JUﬁQEVS.OE THE SuPREME COURT OF CANADA. -

. Note—=See S’eissioﬁdl Paper “No. 46, 1892, -




0 S i "+ MANITOBA SCHOOL aoms, A
"IN THE ‘SUPREME COURT OF CANADA, -~
" REGISTRAR'S CERTIFICATE :Viimmrmq TRANBORIPT Recorp. .-

In the Matter of an Application t6 quash By-laws 480 and 483 of the
C e T 'CicyofWinn,ipeg; ‘
Y . ' -vA‘Bet\}yéen' : S o
Joha Kelly Barrett (Applicant) .~ = .= Appellant. -
Ce T amd D L
.. TheCity of Winnipeg =~ =" - . .= - ="' Respondents. .
e I, Robert Cassels, i-agistrht;bt“tlie sﬁpi'eme ¢ourt of Cdnada;'liei-eby ce;;ti.fj that
“the printed documont annexed hereto marked A is a true copy of the original easo
_ filed in my office in the dbove appeal; that the printed docaments.also anu exed .
- hereto marked B and C are true copies-of the factums of the appellant .and respon-.
" dents respectively deposited ‘in said appeal; and that the document marked D, also
annexed bereto, is a true -copy of .the formal judgment .of this court in the said
:. _ appeal; and.l further ¢ertify that the dogument marked E, also annexed hereto, is a
7 copy of thie reasons. for judgment dolivored by the judges af.this court when render-
" .. ing judgment, as certified- by Goorge Duyal, Bsq., the official reporter of this court,

. Dated at Ottawa; this 28tly day of December, 4.0. 1891, " SR
ey L w7 ROBERT CASSELS,
S - - T R‘egi._st%‘c_zri“

[
Vot H o ! N o . ' .



bench for Manifobs, under section 258 of the Manitoba  Municipal Act (53 Vict., cap. ™ . -,
. 51), to quash- two by-laws of the appellants, the city of Winnipeg, being by-laws
| numbered 480:and 483, for “illegality,” and upon the ground, “That bécause by the . -
* gaid by:laws the amounts to.be levied for school 'purposes for thoprotestant. and . ' . "It
- Roman catholic scheols are united, and one rate levied upon protestant and Roman . .
* catholics alike for the whol¢ sum.” = - = . e e R
K 3. The application was heard before Mr, Justive Killam, who dismissed it, bis .. . . .
reasons for doing ‘s :
.algo printed in the Record. . . .

| “' ‘imd the -appeal was alléwed by that court, and
- "laws, the reasons for the judgment of their lordships being printed in.the. Record.

N THE PRIVY GOUNCIL

. ON APPEAL FROM THE SUPREME COURT OF CANADA. = .~~~
THE GITY OF WINNIPEG - = = - ... . . . Appellants - .

| JOHN KELLY BARRETT - . --- * = "0 .. . Repondent.

- CASE OF THE APPELLANTS. =

1. This is an .f:ipp'éél from a,jndgmgn't of the:sup'r‘ema court of Caﬁﬁdu pro

. ;nb’utioed: on the 28th “October, 1891, reversing -a judgment of the court of queén’s

bench for the-province-of Manitoba pronounced on the 2ud February, 1891, -

. 2; Tha respondent, John Kelly Barrett, applied toa judge of the court o

f queen’s,

80 being reported in 7 “Manitoba Law Reports,” page 273, and -

~ 4, From this judgment the respondent appealed t’oyth.e‘ court of quesp’s bench

" for Manitoba. .The appeal was heard hefore the full court, consistifg of the chief .

justice, Mr, Justice Bain, and Mr, Justice Dubue, and ‘was dismissed by that court,

Mr. Justice Dubng dissenting, the réasons of their lordships boing reported in the’
same number. of ‘the Mani

toba Law Reports, commencing at page 304, and.also -

printed in tae Record.: ... ., - o o oot } L

" 5. From this judgment the respondent appealed tothe sipreme court of Canada, . -
(F an'order made qifashing the said by-. .

6. The two by-laws in question were passed forlevying a rate for municipal and

*- school purposes in the city of Winnipeg for the year of 1890. ‘The principal by-luw,
© viz,, by-law 480, reeited, a,mop%st other matters the aggregate amount necessary to
"be raised to moet the interest f

r debenttres and for the ordi’nar{ current municipal

“and school purposes without distinction and the total valie of -t

‘in the city as shown by the-last revised- assessment rolls, and- enacted that there -
should be raised, collected, and Jevied a rate of 2 cents on thedollar upon the whole . .
assessed value of the real and persopal property in tho ‘city according to.such rolls

for meeting' the expenditure mentioned. Thé by-law is set out in full in the Record.

7. By-law 483 amended the former by-law. It recited that the property of

~“certain corporations: was liable only for.school rates, and that<it was desirable to .

distinguish the rates providing for. city schools, but so that the total several rates

" should not exceed 2 cents on the dollar, and it amended the former by-law so-as. to®

make the rate 154 milla on the dollar for interest on débenturés and for theordinary
cnrrent,mnnicip expenditure for the:year, and 4% mills for schoql purposes also

for the year. - -~

- '8, Tho substantial A‘ques‘tii).n in tbé;u[;peal: isuwhet‘he:‘,t[he Public ’Sohoéls‘ Aet,'_‘

", passed by the legislature of the province of Manitoba in 1890 (53 Vict:, cap. 38, . -

o ratable property - - o
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Manitoba), under the authority of which the said by-laws were passed, is within the
power of that legislature to enact.. This act established one system of public schools” -
throughout the provinee and.abolished all the laws_ regarding public rchools
which had theretofore been passed and were then existitig, The respondentcontendy .
* that the act is ultra vires, and that the by-laws in question which levied a rate for -
. school purposes pursuant to it on all the ratepayers alike are consequently illogul, -

‘his ground for 8o contending being .that the act, as he alleges, offends against the.
following provision contained in ‘“The Maniloba Act,” under which the provinge
was admitted into confederation (38 Viet., cap. 3, Dominion, 1870) :—"

' %21, In &nd for the province the said legislature may exclusively make
‘laws in relation -t -education, subject and according -to the following 'provi-
giops: - ... L0 T ~

. *(1.) -Nothing in any such'law shall prejudicially affect any right or privi- .
Tege with respect. to denominational schools, which any clags of pergons have -
. by law or practice in the province at.the union.”- .~ ' L L
-+ 9, The respondent filed, in support of the application, his own affidavit,"which
‘stated ihat he was a ratepayer and a resident of the ¢ity of Winnipeg, and a member -
. of the Roman catholic church, and that the effect of these by-laws was that one rate
. waslevied upon all protestans and Roman catholic ratepayers, in order'to raise the |
*_amount required - for.schiool purposes, and he. ¢laimed that the result to individual -
" “ratepayers was_‘‘ that eaeh protestant will have to pay less than if he were assessed
_for protestant schools alone, and each Roman-catholic would have to pay more than
if ho were ssgéssed for Roman catholie schools alone.” e A
. ... 10. An affidavit of his grace the archbishop of St. Boniface was also filed by . -
the respondent, and: several affidavits in answer were filed on behalf of the appel-
.+ lants.. The material fucts relied upon by the respondent are set: out in the. affidavit.’

. of the archbishop as follows: - .~ i oo e T

- %(a) Prior to the passing of the Manitoba-Act, and' prior to the order in
council issued in pursuance ‘thereof, there existed in the-territory now. consti-"

_ tuing the province of Manitoba a number of effectivé schools for children. :
7« “(b) These schools were denomiuational schools, some of them being regu- .
" lated and controlled by-.the Roman catholic church,; and others by various
protestant denominations. T R S O S

. .- *(¢) "The means necessary for the support of Roman' catholic schools were

.. -supplied, to some extent, by school fees, paid by some of the -parenis of the
- children who attended the sehools, and the rest. were paid out of the funds.of
' . the church, dontributed by its members. T T o '

" W&(d) Daring the poeriod referred to ‘Roman catholics had no interest in or
coitrol over the schools of the protestaunt denominations, and the members of

~'the protestant denominations had no interestin or control over the schools of'

. the Roman eitholics, There were no. public schools in the sense of state -
schools, - The. members:of the Roman ¢atholic church supported -the schools
of - theip own church for the benefit of the Roman catgo[ic-children, and ..,
were . not unider obligation to and did not- contribute to the support of any- -
other schools, .~ . . , Lo , . : e

" . “(e) The Roman catholic schools ‘were all. conducted according to- the.

distinctive views and beliefs of Roman eatholics,”™ .~ * '~ "..-
.+ 11, The affidavits filed by the appellants, the'city of Winnipeg, showed that
- prior.to the province of Manitoba entering confederation the ychooks then in existénce ..
. wore merely private schools, and were in no way subjeot to .public control, and did".
not receive public support;- that no-school taxes were levied orcollected :by any
authority, and: whatever ‘contributions were made for the support of said schools .-
were pirely voluntary. -.., . 3 B T U
. 12; The province of Manitoba became - one of the provinces of the dominion of .
-Canada on 15th July, 1870, under the following circumstances: - = "
@
was a por
.+ the Hudson’s

rior to the union the distriet comprised in the province ‘ofluManitoba'“
ian_of ' Rupert’s Land, and was a part of the territory granted+to -
ompany on 2nd May, 1670, by King Charles 1I.
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. i (b) ‘Priok to 1870 axiumber of white settlers and hal-breeds had est;ub]ished
" themselves along. the banks of - the Red and ‘Assiniboine rivers, in whai’
was l;nownas the Red River Settlement, all of which was included ju thenew

. . province.. = . o . R DRI
.(¢) ‘By the British North Amerien Act (Imperial - Statute 30 dnd 31 Viet.,

Brunswick were confederated into-the dominion of Canada,

© " ’(d) On-the 23rd of. June, 1870, an imperial order in council was p'a;s‘sed
* admitting Manitoba into confederation, the same coming into force on the 15th -

" provinces of the Dominion, : . A :
(e) The Dominion Statute (32 and 338 Vict., cap: 3) e/u)rﬁ,fnonly called “The

. "declared that. theﬂt)rovi-sibns of the British North America Act shonld, except’
" a8 to'those parts th

except as the same might be vatied by that act, b¢ applicable to the province "
of Ma;it‘oba.‘ This act was confirmed by the imperial act (34 and 35 Vict.,-

) I()f) By the Britith North America Act it is enisqted, (section 92) : ‘In

" euch province the legislature may oxclusively make lawsin relation to matters = .
coming-within the classes of subjects next hereinaftelr enumerated, that is to..
say: - S R o T
; )‘;(2) Direct taxation within the province, in ord‘ev‘i\o theg/raising of a reve-

nue for.provincial purposes.”. . - A S

. %(8) Municipal institutions.in the provines.” ‘And by sgetion 93: *In and -

. for the province the legislature may exclusively makerlaws: in relation’to -
-education, subject-and aecording to the following provisions: . S

"%(1) Nothing in any such law shall prejudicial y affect any right or privilege -

" with respect to denominational schools which any. class of persons have by

" .. law_in the province at the union,” ~ - ~ AR o

1

‘cap. 8) the old provinces of Upper and Lower (Canada, Nova Scotia and New - \

July, 1870, from which' last ‘mentioned daté Manitoba has been one of the - |

Manitoba Aect,” provided for -the government of the new province, and

) éreaf which were in terms'made 6r by reasonable intend-. . - - ~'
.ment might be. held to be specially applicable to of only. affect one or more . - -
/but wot ‘the whole of the -provinces then compfising. the Dominion, and.”

(9) The provisions-of section 93 of the' Bf-itiéh'Nofth A;‘n‘eri‘caﬂAct were .-, " :
varied in and by the provision hereinbefore set. out in full in‘paragraph 8 of

© this case:.” And inaddition the section 22 in sub-section (2) providessomewhat -

. more generally 'for an appeal to the governor-general in courncil from any
~ " act or decision- of the provincial legislature or authorities affecting any right’
.or privilege of the' protesiant or Roman oatholic :minority of the guecn’s

% .« subjects in relation to education, :The provisions-confained in section 92 of I
» " "the British North America Act and above referred to are notaltered, ind apply - :

+ 1o Manﬁtoba.

' . ¢ - . S o .,.4' . .‘h‘ ' o "\ yy "
. . 13. The act. known as the Public Schools Act, the validity of which is in\gues- .

© tion, enacts that all public.schools in the province are to bo free schols (section 5); '~ -
that all religious éxercises in the public schools: shall be-conducted according.to ' . -

‘the regulations of the advisory board, which'is provided for (section 6); butin case .-
the guardian.or pafent of any pupil notifies the teacher that he does not wish such,

pupil to attend such religious exercises, then the pupil shall be dismigsed before the - .~ -~
- religious exercises take place, the time appointed for such religious exercises being . .
. just before the closing.hour, All public schools are non-sectdrian, and no religions .-

. oxercises. shall be allowed therein except as above provided. The act is fot com- -
pulsory; no parent or guardian is compelled to send his child to a public school. -
. 14. The question involved in'this appeal turns largely upon the effect of the -
‘words “by law'or practice ” contained in section 22 of the Mavitoba. Act.§33 Viet.,. ~
cap, 8)... The law in force prior to the union in the territory which now forms the

rovince of Manitoba was the law of England, as at the date of the Hudson’s Bay .-

ompany's.charter, viz., 2nd May, 1670, in ‘so far as such law was applicable to the
- country. = Roman catholics did not therefore possess any right or privilege with .
‘respect to denominational schools by law-in: the province at the union. The “ right- -

N
N
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or prmlege » wnth respect to denommatxonal sehools existing by practnce at the date *
of the union was, as shown by the .affidavits, merely the privilege to establish and
maintain private schools - which were . supported by fees paid. by the parents or .

- guardians of the children who attended-them, supgjemented it may- be, by. those
'who belonged to' the Roman- catholic church, This right has in no way been’
intetfered with or ¢ prejudically-affected ” by the Public Schools Act of 1890, Romun

- cutholics are'still entitled to establish and maintain denommatnonal schools - in the -
- saime manner.as before the union,

.- .15, The appellants petitioned-your ma;esty in council for speclal leave to appeal '
-from the judgment of the-said supreme court, dated the 28th October, 1891, and by

‘ an order dated the 9th May, 1842, leave to appeal was granted.

] 16. The appellants submit than the judginent of the supreme court, of ‘Canada
should ‘be set aside, and the- Judgment of the court of %ueens bench for- Manitoba .
T emstated wnh thexr costs in the courts. below for the: llowmg umougst ot,her :

REASON 8:

(1) Because the rveasons of Klllam .T " Taylor CJ und Bam J are :
" Tight in law and fact. . .
- {2) Because the provincial sct respectmg pubhc schools does not.-‘
“affect any right or privilege with. respect to denominational .
- schools which the resporident or any class of" peraons had’ by law -
. ar.practice in the province prior to the union. ‘ o
(&) Because the respondent had not, nor had'the Rt)man catholics of
oo, .the province, prior:to the uhion any right or. privileges by law -
.. _in relation"to.the ‘Roman catholic denominational schools.’
. (4) Because the rosporident had 'not, nor had the Roman catholics
: of the province, prior to-the union. any right or privileges by
- practice respocting ‘denominational schools other than that.of
. establlshmg arid maintaining private schools in whigh the tenets '
;. " of the Romish church were taught, wluch is m nowxsemtex:fered '
... ‘with by the a¢t in question. .. -
" (5) Because in any view the School Aot does Dot prejudmally affoct .
any right or privileges which the Roman catholics had respecting. .
* denominational schools in the senge in wluch these ‘words - have
. been judicially. interpreted. ‘
- (6) Because thé respondent ‘has not,. shown that the School Act
e mtm-feres with any rightor privileges. which were locally enjoyed
- in the part-of.the provmce whlch i noﬁv w1thm the hmxts ofthe
clty of Wmmpeg T

, ,'HO’RACE DAVEY, _
~ D’ALTON McCARTHY.
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- IN'THE PRIVY COUNCIL .
.ONV‘A‘PPEA.LV'ERQM" THE SUPREME COURT OF CANADA -

S . .BETWEEN . . .
- THE CITY OF WINNIPEG . . - "= .. ": . - Appellants:
- JOHN KELLY BARRETT - .. - .. ! . - ' Respondent.

CASE OF THE RESPONDENT. )
1. 'This is- an appesl by special léavo of .her majesty -ir coundil ‘from a judg-
- -ment of the supreme court of Canada ordering. that certain by-laws of the city of:

" Winnipeg shiould be quashed. . ‘The question at issue, which is one of great impor- .~ .
. ‘tanee, iy whether. the Pyblic Schools Act, 1890, (Manitobs Statute) is within the

- . power of the provincial legislature of Manitoba. - The judges of the supreme court.
- réversing the'decision of the court of queen’s bench of Manitobs, .unanimously held
_ that it was not. ' - IR S - '
"2, Manitoba joined the union in 1870, upon the terms of the Constitutional Act
- ‘of Manitoba, 1870, 38 Vict., 6.8 (Dominion Statute). :Section 22 of that aet it as
- - follows t— S S
- 422 In and for the province (i..e, of Manitoba) the said- (i. €., provincial) -
-legisiature may exclusively make laws in relation to education, subject and arcord-- -
'ing to the following provisions :— " " .- . . U T e
.. “.(1) Nothing in any such law shall prejudicially affect any. righ:t -
" .. or privilege with respeot to denominational schools which any .

class of persons have by law or practice in the province at the. "~

" . union: -

© % (2) An'appeal shall lie to the goveruqz-génefal in council from any .
_ . act or decision of the legislature of the province. er of any. pro- .

vincial authority affecting any right or privilege of the protestant
. or Roman- catholic minority of the .queen’s subjects in relation

.. . 'toedueation: - . . R S
T 20 (8) In case any-such provincial law as from time to time seems to
o, ... the'governor-general in council requisite for the due execution
. " .of the provisions of this section, 18 not 1vade, or in case any
PR * <. decision of the governor general in council on any appeal under
: - - . this section is not duly executed by the pioper provincial

authority in that behalf, then, ard in every such case, and as far -

.~ only as the circumstances of each case require, ‘the. parliament
" . of Canada may make remedial laws for the due execution of the

* - provisions of this scotion; and’ of -any decision of the-governor- '

general in council under this section.”

8. The first sub-section of the above section, upon. which'the question in this

oase mainly-turns, is identical in térms with section 93 sub-section 1 of the: British
" North America Act, 1867, with the exception that.the words * or practice ” ‘printed.

above initalics ‘do not.appear in section 93 sub-section 1 of the British -North - * * ©

. "Ameries Act, 1867, The two sections above mentioned are collocated for comparison -
-in the Record. -~ - = 7 . T - oL

. 4. At thedato of union in 1870 there was not, nor ever had beer, any state system
- of education in Manitoba, nor-any compulsory rate or state grant: for purposes of

. .education, - There wis, however, and: for many years previously had been, an

 established and recognized system of voluntary denominational education. Thers .
were in particular throughout Manitoba a number of effective Roman catholic (heré- -

“inafter called catholic) schools, at which the children of catholics attended. and where
.. the education was under the control of the catholic church, These schools were . -
supported partly by school fees and partly by voluntary contributions from catholics. -
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~In a similar way the various protestant sects supported schools of their gwn, which
... ‘were also exclusively under their control, . o s

5. 1n 1871 the législature of Manitoba passed an act, 34 Viet., chapter 12,

' establishing a state system of education in the province, and in- subsequent sessions .

" other enactments dealing with the subject were passed. Thelegislation on the subjéet
. wis codified and extended by 44 Vict:, chapter 4, and.subsequent modifications were

" introduced by 45 Vict., chapters.8 and 11; 46 and 47 Viet., chapter 46 ; 47 Viet,,
chapters 37 and 54 ; 48 Viet., chapter-27.
chapter 8173 52 Viet., chapters 5.and 21,

; B0 Viet,, ehqpteysv;l&apd 19 ; 61" Viet.,,

6, By virtue of this legislation'a bosrd of ‘éducaivtion"vﬁ*as established in"'th‘e,b ',1

" province appointed by thelicutenant-governor in council, .of whom a certain |

~ specified proportion  were protestants -and a certain specified proportion were
catholics. This board was divided  into two. sections, protestant and catholic,.

each section” being ‘exclusively composed of the members professing these faiths -

- respectively, and thie control of protestant schools was exclusively vested in the
protestant section, while the control .of :the catholic schools . was "(subject as
‘regurds the selection of books. relating. to religion andl - morals to the control of

" competent. catholic religious authority) exclusively vested ‘ih the catholic. section. .

" The .agts then provided for the division of the province into school districts,

- which were styled. respectively protestant and catholic school districts. It was -
.. further provided that the establishment of a school' district of one denomination at -
. .a particnlar place should: .not prévent the establishment of a school district of.
.. another denomination'at the same ‘place. Provision was made for the election of "~
. school trustees of each school district, the electors- being -the ratepayers- within

. such district of the religious dencmination which such district bore, and the school
trustees, when elected, became. .a- corporation: under .the pame of “The School - -

‘Trustees for the Protestant (or’ Catholic, as the cise may be) School District of -
© . ... "T'he'school trustees had power under certain conditions to levy compul-

- gorily a rate within their district, for sohool . purposes, but- only upon- ratepayers.of

~ of the religions.denomination of the particular district, so that no protestant was
- under liability to contribute to a catholi¢ school nor a catholic to a protestantschool.
 state in aid of education between-the various catholic and protestant distrietschools
" in proportion to popalatioh, - - S : :

-~ %7..In 1890 (53 Vict.).the legislature of . Matx,i'toba':pz{ssed tv‘vo"‘sta‘tuteé.‘re'l,aiiﬁg, °: '

to -education., By chapter 37 a state departmeént of education was: established,

together with an'advisory board cousisting of seven members, all appointed without

“reference to their creed, of whom four were appointed by the ' department of

* education and .three by the teachers-of the . province. .The advisory board so -

. appointed was substituted for ‘the protestant and catholic sections of the board of

.: ‘edueation previously existing, which was abolished. By:chapter 38, which is the -

act the validity of which is now in question and which was entitled *“The Public

R Schools "Act,” 1890, the*previous-legislation. relating to public edueation was-
. repealed. It was provided that existing protestant and catholic school districts -

_'should become subject to the provisions of the act,-and that religious exercises.in the
ublie. schools'shonld- be conducted according to the regulations of the advisory’
- board, it being on the one- hand optional upon the school trustees of each district

. whether any religious exercises should take place, and ipon the ether optional upon
any parentor gusrdian to refuse to allow his child to attend siuch religious exercises.
It was further provided that the schools should be. entirely non-sectayian and no
religions exercizés should be allowed except as above provided. Subject to the

_-control of the advisory board, the management of the s¢hool was vested in school -
trustees who were to be elected by the .ratepayers without distinction of éreed. The |, -
. aot further provided for the assessment'by the muniqisml authorities upon all rate-

payers-within the- municipality of such rates as should be nécessary for the main-

tenance of ‘the gmblio-‘ sehoals “therein, In ‘the rural distriets the amount to be

- assessed was.a fixed sum for each school, while in the cities, towns and viuagbes the
. municipal authorities were required to raise such sum as might be required by the
“school trustees of the district. It was provided that smongst other persons any

" Provision was farther made' for the ‘division of sich grants as were made by the - -
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) -'(.sler‘gym'an‘should\ be'a s_choo),lvisitm; within.phe place where he had pastoral ebiil'ge}: | .
.and might examine the pupils and give advice to the téachers.and pupils, ~Section -

179 further provided that in all cases where, before the coming iato operation of the

_ act, éatholie school distriets had been established puch catholic districts'should . cense

to exist, and all the assets of such catholic schools .should belong to z}ud' all'the

g liabilities thereof be paid by the public school district, -

- 8. Lt appeared by an affidavit.of the archbishop, of the Roman cét;lfolic écclé;

. siastical provinge of St. Boniface, that it was in the view of members of that church -

an essential element in the education of children that such education should. ke a

. - religious education, and should be conducted under the supervision of the church.
*. . He stated (and it was not substantially dispatéd) that .the schools provided by the

Public Schools Act would be regarded by eatholics -as unfit for the education’ of;

- their children, and that they-could not conscientiously permit their ¢hildren to\ !
. .attend them, and would conseqnently have to establish throughout the provineefresh . -

voluntary schools, condncted in accordance with the principles of their faith, and to
support and-maintain such schools. It would appear on the other hand that sehools

conducted as specified in the PublioSchools Act would have the approval of certain. - e
. protestant denominations in. Manitoba “and among others -of the presbyterians, = -
~ and it appears probable that such schools would be conducted mainly for the benefit .

v .

" of these denominations, and +would be'in effuet their schools...”

9. On the 14th.and 28th July, 1890, the appellants, the corpoi'atioﬁ of Wihnlnip‘eg,' |

passed two by-laws, nos, 480 and 483, saunctioning the -raising of a large sum of

_money for the purpose, amongst others, of 'defrayinfg the amount required for school
“fo

‘expenditure under the Public Sehools Act, 1890, )
.~ distriet, 'The amount of the said rate which was.reguired foir this purpose was a..
-sum of 77,5560 dollars; made up of & sum of 75,000 dollurs, vequired for school purposes

r the public schools within ‘the’

by the trustees of a public school within the munjcipality called -the school trustees

‘for. the protestant school district of Winnipeg, no. 1, It the province of Manitoba,
- and a sum.of 2,650 dollars Tequired for similar purposes by the school trustees for -

‘the catholic school distriet of Winnipeg, no; 1. -

10." For the purpose of obtaining a decisibnyup'oﬁ .thequeé_tii)n of 'bh“eu v'alidity of .

- said act, the respondent obtained a4 summors calling on the appellants to show cause. . .- .-
why thesaid by-laws should not be quashed for illegality upon the ground thatthe -
. amounts levied for protestant gnd catholic schools were therein united, and thatone -

rate was levied.upon protestants’ and :catholies alike.for the. whole sum. A'rate'so |

- levied would be invalid accorditig to the education "acts in force at the time of the-
passing of the Public Schools Act, 1890. s L :

. .11, "The application was "heard before Killam, J., who dismissed };hé summons, ..

"His formai order appears at p. 23, and his Feasons at pp.24'to 38 of the Record. He ~ .
. beld’ that the rights and privileges referred to in the act were those of maintaining ",

".denominational schools of having.children educated-in them, and having inculcated

" therein: the peculiar doctrines of the respective denominations. .He regarded the
' prejudice effected by the imposition of a tax mpon catholics for schools to which

they were conscientiously opposed.as somethirig.so indirest and remote that he could -

. not take it to be within the'act,

12, The respondent appealed to the court of ‘queé'n’s' bench of Manitoba
in bane, composed of three judges who, after srgument; dismissed -the appeal,

Dubue, J., dissenting. . The formal judgment appears at p. 83, the reasons of Taylor,

. C:J., ut p..39, of Dubue, J,; at p. 52 and-of Bain, J., at p. 73 of the Record.

.13 Taylor, C. T, thought that the “rights ahd privileges ” included moral
rights, and that parliament intended in fact that whatever any class of persons was, .-~
at the time of the unjon, in-the habit or custom of doing in reference to denomina-

" tional schaols, ehould  continue and should not be prejudicially’ affected by pro- .

-vineial legielation; but he held that none of these rights or priviléges were in any - -

way affected by the act.. Biin, J., delivered a separate’ judgment but, substantially:
on the same grounds, * Dubue, J., held that the right or privilege existing by prae- -
tice at the date of the union, and intended to be- protected, was the right of each. -

" denomination to have its denominational sehool with such teaching as it might think
fit, and the privilege of not being compelled to contribute-to-other schools of “which )
IS et . - \ ¥ . R )

832
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‘Vmembexs of such denommatmns could not in consclencc avail t;llemselves, :md that
© this right or pmvxlege was mv‘mded by the Publw Sohools Aot, 1890 which was.
*consequently ultra vires, '
. 14, The respondent then appealad to the supxeme comrt of szada, Whlch court,
com posed of five judges, after taking time for consideration, unanimously allowed the" :
appeat, The formal order of the-court appears.at p. 84-of the Record, the. reasons.

. - of Ritchie, C. J., with which Strong, J., agreed at pp. 85 to 91; those of Patte:son J,

~ at pp. 91 to 96, those of Fom,mer oy b pp 96 to 108, those of Taschareau T, at w.
108 t0°113 of the Record.” ’
15, Ritckie, C. J., held. that. as . cav.bollcs could not u)riscmntlously continue to

avml themselves of the publie schools as carvied on under the system established by . .

. the Public Schools-Act, 1890, the effect of that act was to deprive.them of any further
" beueticial use of the system of voluntary catholjc sehools which had béen established

" before-the union and had thereafter heer carried on under the state system: intro-~

‘duced in 1871, Patterson,-J.; pointed out that the words “injuriously atfect?’ in .

" gec. 22; sub-section 1, of the Manitobs Constitutional Act, would inclide any dogree of

, ;mtexfezence with the’ rights or prlvxleges in tﬂuestxon altlmugh tulling short of' the

extinction of such. rights or privileges. He held that. the impediment cast in the ~
way of obtaining dontributions to woluntary catholic denominational schools by

-reyson of the fact that illl euthiolies would under the sct be compulsorily assessed to -

, another system of education amounted to an injurious affecting of their rights
‘and privileges within the meaning of the sub-section. Fournier, J., pointed out that™
the mere right of maintaining voluntary schools. if they chose to pay for them and -
c¢ausing their children to attend such schools could not have béen the rxght which it
was-intended to Tesorve to catholics or other classes of persons. by the use of the

- . word “ practice,” gince snch right was undoubtedly otic ‘enjoyed by every person or

class of persons by-law, and, took ‘a similaf view to that™ taken by Patterson, J.
Tascherean, J., gave Judgment in the same sense, holding that the contention of* the
appellants £aveé no eftect td ‘the word ¢ practice ” inserted in the section. . L
"""16. The respondent submits that the judgment appealed from is correct and ,
should be affirmed for the following amongst other .

REASONS. -

L Because tho pnovxslons of. the Pubhc thools Aet, 1890 plewdx-

tially affect the rights and privileges of catholics in the province

. as they existed by law or practice ut the date of the union thh.
respect to"denominational schools, -

2.- Because catholics cannot conscientiously permlt their' uhlldren to -

’ attend the puhhc schools as.¢onstituted and carned on unden the

. ’said act.

3. Because by: reason of lhe Lompulsory rate lev1ed upon cathohc

ratepayers in support of ‘the public. schodls; material 1mped1-

* ments are cast in the way both of subseribing and of obtaining:

subscriptions iw support of entholic denommanonal schools, and’

of setting up and maintaining tho sume, and the rights and

. -privileges of catholics in reference the:eto Are: thereby ‘prejudi- .

cially affected. ~
_* 4. Because by the operation of the said act cathuhcs are deprived of
- the system of catholic denominational schools as they oxisted at
the ‘date .of the union, or are prejudwlully aﬂ'ected in reference
. to such system. . .
5. Because the. public schools as. constituted by the smd act are or-
- may be protestant denominational schoo s, and catholic rate-
.~ " payers are by the said act compelled to contribute thereto.
6. Because the judgments and reasons- of Dubue, J,, and of' the .
seveml judges of the supreme coart of Canada are correct.
RICHARD E. WEBSTER.
~ - JOHN S. EWART.
-, FBANCIS C. GORE.




©IN THE PRIVY COUNCIL
| QN?“APP‘E.AI;, FROM THE COURT OF QUEEN'S BENCHOF

THE PROVINCE OF MANITOBA.
oo mmrwesy L

HE CITY OF WINNIPEG - -, - .- - - .- - - Appellants, "

" - AND

" CASI OF THE APPELLANTS, -

"ALEXANDER LOGAN " - - ..« . .o = . Respondeit.

‘1. This is an appéal from a judgment of the court of queen’s bench for the’ pro- -

vince of Manitoba, dated the 19th day of December, 1891, : X E
. 2. The respondent, Alexander Logan; applied to the chief justice of the court of
_.qieen’s bench for Manitoba under section 258 of the Manitoba Munijeipal Act (53
© Viet., cap. 61); to quash a by-law of the appellants,; the city of Winnipeg, being by-
- law numbered 514, “ for illegality,” ipon the groinds,- *Thatby the said by-law
- the amount estimated to be levied for school -expenditure is- lévied upon members
of the chureh of England and all other religinpus denominations alike, : '

/“'That it is illegal to' assess members of the ¢hurch of England for the support -

" of schools which are not-under the control of the churgh of Kngland, and in which-
there are not taught religions exercises prescribed by said church, and upon greunds * -
. appearing in affidavits and papers'filed.” e L T
- 8, The-application was by consent referred to the full court in term, and the
court after argument - quashed the 'by-law on the ground that the case could not-be
" distinguished from the decision of supreme court in the cuse of Barrettvs. Winnipeg,
which is vow under appeil to her majesty in council. This case is reported in
.Manitoba Law Reports, vol.'8, p. 3, and the judgments are printed in the Record.-
" 4. The substantial question in the appeal is whetlier the -Publi¢ School Act, '
. ‘passed by the- legislature of the province of ‘Manitoba in 1890 (53 Vict,, cap. 38, .
. Manitoba) is-within the powers of that legislature to enact.. This act established -
one system of public schools and abolished the protéstant and-Roman ecatholie: .
‘separate public schools theretofore. existing. The Trespondent claims that the act.
is ultra vires, and thatthe by-law in question which levied a rate for sshool purposes,

pursuant to the aet, upon all ratepayers alike is consequently illegal, his ground for . s

. 80 contending being that the. act, as he alleges, offends against the following provi-
‘sion contained in the ‘act under which Manitoba was admitted into confederation -
(383 Vict., cap. 3, sec. 22, Dominian of Canada, 1870) :— o

“In and for the provinee the wsaid legislature may ‘exclusively’ make laws-in

. rolation to education, subject and according to the following provisions. , )

% Nothing in'any such law shall preziudiciallyAaﬂ‘ecL any right or privilege with " -
respect to denominatiopal schools whichs uny class of persons ‘have by law or prac-

_tice in the provinee at the dnion.” ., - T ' : :
o B, The by-law in question was passed for Ievying a rate for municipal and

+ 8chool purposes in the eity.of Winnipeg for the year 1841, It recited the aggregate
‘amount - necessary - to :be .raised to . meet interest for debentures  and -ordi-
nary current municipal. and school purposes, the total value of - the ratable pro- -
perty in the city as shown by the.last revised assessment rolls, and enacted that

_there-should be raised, Collected, and levied a rate of 15 mills on the dollar upon

" 335423
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. the whole assessed yalue of the real: and personal property in the.city according to
""" such rolls for. meeting the interest on.debentures accriing due and for ordinary
- municipal expenditure, and a' rate of 4% mills on the-dollar on all ratable property -

. for school expenditure for the year 1891, + -~ . . . o O
6. The respondent filell in support of the application his-own affidavit, which
- stated. that he was u ratepayer and a resident. of the city of Winnipeg; that he was"
born in 1841 within what are now the city limits, and had. continuously resided '
'thei'eiln'since, is'a member of the church of Jxﬁuglahd, and has several children within:
»-.schoolage.” "+ T . .o e . S
. lgfﬁdavi"ls of the bishop of Rupert’s Land, and of Robert Henry Hayward, "
"« . also a ratepayer-of Winiipeg, who dbjected to' the public: schools system, and who -
sent_ his children to a church school unsupported in any way by public funds, were
-algo filed by .the respondent; and several affidavits in answer were filed: on behalf
- . of the appellants. . The material facts relied -upon by the respondent are set outin. '
- the affidayit of the bishop as follows:— I S e
et () Prior to the '“"'fmséi:ng of the act of the dominion of Canada, passel
: in the thirty-third year of ber majesty Queen Victoria, chapter 3; known .
.. -+ a8 the Manitoba Act, and prior to the order in council issned in pursuance "
_t. " thereof, there existed in the territory now constituting the province of Mani:
s toba a number of effectiveschools for ehildren, ~ = - .- - :
. _~*(b) These schools.ware denominational schools, most of them bein%‘regu-
. lited and controlled by the church of England, and. others-By the Roman
- c¢atholi¢'church and the -presbyterians, The system of schools controlléd
by the church of England. is efficient. . oo -
© ' (¢) The means necessary for the support of achools were supplied to some
. “extent’by school fees paid by some of the parents of the childrén who attended
the schools, and the'rest was paid out.of the funds of the chureches.
. (@) There were no public schools in the sense of state schools, o
. -(€) The clauses of the Public Schools-Act. of 1890, prohibiting religious
~instruetion and limiting religious exercises in the schools as therein provided,
are unsatisfactory to the bishop. . = - o -

8. The affidavits filed by the appellaits,the City of Winnipeg,~shg-wed that priot
_to the provinee of Manitoba entering’ conifederation ‘the schools then in existence
“wobe’: o S T .o U .

Purely private schools. - . .
In no way subject to public control..
.~ Did niot receive public support, - ST S s
.. -No school taxes wers levied or colleeted by any - authority, school board r
Otherwise,” S e e o
There was no government or-manicipal grant of any kind made to school,
‘and whatever contributions were made for the support of said schools were .
- . purely voluntary. . : ' K . ‘ :

"9, 'The province of Maﬁitobé became one Qf""t.hne' provinees of the dominion of .
' Canada on the 15th July, 1870, under thetollowing circumstances; .

(a) Prior to the union the district-comprised in the province of Manitoba -
was a portion of Rupett’s Land, and was part of the territory granted to:the
-Huds6n’s Bay Company.on 2nd May, 1670, by King Charles II. ’

(b)) Prior to 1870 & number of white settlers and. half-breeds had established
themselves along the banks of the Red. and Assiniboine rivers, in what was
known as the Red River Seftlement, all of which .was inclnded in the néw
province, I S C A

(¢) By the British North . America Act (Imperial Statute, 30 and. 31 Vict.,
oap. 3).the old provinces of Uppet and Lower Canada, Nova Scotia, and New,

.. Brunswick were confederated into the dominion of Canada. | - " . .
* (@)-On the 23rd June, 1870, an impérial order in council was passed.
admitting Manitoba into_confederation, the sgme coming-into force on 15th
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.- July, 1870, from which last-mentioned date Manitoba has been one of the .

< . '.provinces of the Dominion. -~ =~ = .. - R

. (&) The Dominion Statute (32 'and-33 .Vict,, cap. 3);-commonly called the.

" Manitoba Act, provided-for the.government of the new province, and declared

... that the provisions of the .British North America Act should, éxcept. as to
. those pui ts thereof which were in -terms.made or by reasonable intendment . .
might be hdld to be specially applicable to or only affect oné or more but not

~'’the whole of the provinces then comprising thé Dominion, and except as the .
~same might be varied by that act, be applicable to the province of Manitobs. .
.This act was confirmed by 1he.imperial act (34 and 85 Viot., cap. 28). .

... 1.(f) By the British North America .Act it is enacted (sedtion 92): “In '
" oach province the legisxlature may exclusively. “make laws in relation to = .
‘matters coming within the classes of subjects next hereinafter enumerated, =
" thatis tosay: . 7 . oo e

" “(2) Direct taxation within .the province in order to the raising of a

. revenue for provincial purposes,” ' . - = o el
" % (8).Municipal. institutions.in the province.” .And by section 93: “In ™ -
-and for each province the legislature may exclusively make laws in relation
* to education, subject and according to the following provisions: = -

% (1) Nothing in" auy such law shdll prejudicially attect any right or = <
privilege with respect to denominational schools which any class of persons
have by law in the province at the union.” Lo
" (4) The provisions of section 93 of the British - North Ameriea Act nre .

" altered by section 22 of the Manitoba Act; the words ‘. or praptice’ being. -
-inserted after the words ‘by-law’ in the subssection last above cited. In
- addition. to .this, the said section 22 in sub-seotion 2 .provides somewhat
" . more generally for an appeal tothe governor-general in council from any act
-or decision-of the provincial legislature or authorities affecting any right or -
. priviiege of the. protestant or Roman catholic ‘'wminority of ‘the gueen’s -
subjects in -relation-to education, - The provisions contained in section 92 of
" the British North America Act and ibove referred to are not altered, and
- . apply to Manitoba. R ST L
-+, 10. In the year 1890 the legisiature of the province of Manitoba passed two
_ acts in Teference to edacation.. One is the act respecting thé department of - educa-
“tion (53 Viet., eap.-37), and. the other is the Public'Schools Act (53 Vict., cap. 38).
By these acts all prior legislation as to schools and education in Manitoba was,
repealed, and a department of cducation created,.to consist of the executive council
. or a committee thereof; with an adyisury ‘board to be elected in the manner pre- ..
... seribed by the act.. The Public Schools Act provides that all public schools in the
" province aré to.be free schools (section 5); that all religious exercises in tlie public
schools shall be conducted according to the regulations .of the radvisory board .
(section (6); but in case the guardiah or'parent of any pupil notifies the teacher
_that he does not wish such pupil to attend such veligions exercises, then such pupil
shall be dismissed before such religious uxercises take place, the time.appointed for
“such religious exercises -being just before the closing hour. All public. schools by .
the act are to be entirely nob-sectarian, and no religious exercises shall be allowed .
- thevein except as above.provided.” =~ =~ . - - 7 o o
11. The act is not compulsory. - No parent or guardian is compelled to sond his
child to a public sehiool. .~ .~ - ’ : o u R
‘ 12, The only “right or privilege” with respect to_denominational schools
existing by practice at the date of the union was, as shown by the affidavits, a right .
or. privilege of cstablishing private schools of a denominational character, supported
by fees psid by parents and by voluntary. contributions.’ This right"has in no way. -
- been interfered with or * prejudicially affected " by the Public Schools Act of ‘1890. .
Members of the church of England ave still entitled to establish and\maintain deno- . = .
"mindtional schools in the same manner as before the union, ) L S
.+ 13. The agpellants petitioned your majesty in council for special leave to.appeal ————
" {rom the judgment of the coutt of -queen's—bench for Manitobn, dated the 19th day

@

e
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of December 1891 and by an order dated the 9th day of Muy, 1892 specnal leme to
.appeal was grante ,
14. The ap Xellants submit that the' Judgment of the court of queen R bench fm

“ . Mamtoba shoul

be ﬂet amde wzth costs for the f'ollowing amongst other

REASON 8

i I. Because the Jud«menh of the supreme court of’ Oanada i Bamett v, -
g Wmmpeg, on which tho j’udgmant of the court of queens benoh iy

- founded, is erronecus,

. 2. Because thé ‘respondent has not estabhshed that he is one of & class of
. persons possessed of any . right or- privilege with ‘respect to deng

.- minational schools in- 'the province at' the. union ‘which has been .

- prejudicially aﬁ‘ected _by the Public Scbools Act or the by-laws‘

complained of. -

3. That the words “by law or plactlce " mf’ot ouly to sd’tne bmdm rule
' “or obllgatlon, if there were any gich, to which' ‘the inhabitants of' the'.
. "province were at the date of the unign Lommltted and 1o giich 1ule or-

" obligation existed.

4, None of the. 11ghts or pr mleges which. membersv of ‘the chm ch: of '
~* - :England had a\ the union with respect to denominational schools. baw
“in auy way been mtmfex ed wnth by the aot complamed of.

~e -

HORACE DAVEY,
D'ATTON MoCARTHY,
ISAAQ CAMPBELL.




IN THL PRl‘VY (()UNCIL.

\;'ON APPEAL FROM THE COURT OF Q,UEEN’S BENCH FOR o

MANITOBA
‘ U e - BETWEEN ‘ ‘ o
. THE GITY OF WINNIPEG - - -~ '« - - .o’ - Appellants, " -
. ALEXANDER LOGAN - “.' . = . o . . Respondent, )

| ——nr.

b THE ‘OASE*OE' THE RESPONDENT; IR

v 1 This- is - an appeal from the decmnon of the court of queens bench forthe . -
_proviilco of Mam(oba unammousl} quashmg by law’ 514 of the clty of‘ Wmmpeg the "~ -
. ‘appellants, :
pl?z The said. by-law prov:ded for the levymg of.a rute of' ]5 8 mills in the
" dollar to' pay-interest on the debentures of the appellants and ordmary current .
" expenditure during the year 1891 -and 4% mills in the ‘dollar for school ’
" expenditure for that year, these rates being levied upon all the ratable, property in .
the eity of Winnipeg and the’ school-rme bemo levxed -upon’ persons of, all lellglous '
denommatmns alike, = A
‘3. The’ respondent. obtmned a rule nisi to qnash the said' b)—law for 1llevality '

.. on the  following grounds;—

: (a) That’ by. the saxd by-law the amounb to be levned for school axpen—»- R
" . diture is -levied upon membexs of the church of England and all mhez 1ehglous
. denominations alike, : -
" (b) That it is illegal to assess members ef the church’ of Eno'land for the - . c
- support of schooly wlnch are not-under the control’ of the chtich of Bugladd .-
. and in which there’ are not taught religious ‘exercises prescribed- by that. Coel
vchurch and upon gx-ounds appearing in affidavits and papers filed.

"+ ‘4'The respondent established by the aﬁidavxts ﬁled the followmg facts about.’
N which there is no dlspule

() That he is a mmdent ratepayer of the mty of Wmmpeg and a tax— RIS,
payer to.a large amount, R
. () That he has always been a member of' t.he chureh of Englaud that he . °
was born in the territory now compused in the city of* Wmmpeg and has
always lived there, and that he 'was married and had echildren at the time of -
" the union of 'the province ofMamtoba with Canada, ' o
© 7 '(¢) That at the time of the union there was a' parochial denommatmnal_ SN
school of the. church of England in the territory now compriced in the city of ..
. Winnipog, which' school was- conducted by teachers appointed, by the church of ... ="’
England bishop. of the diocesé -and in which religious exercises in accordzmce
_with the tenets of the church of England were taught. -
" - (d) That the said school w_g:s__tLe__o,n_ly__puhhcjchooLat_thennmn—m the~ e

r“"

;—tertxtory uow comprwe& id the city of Winnipeg.
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, ‘) e ; (e)“Th‘at,tﬁ'ere"Wastat(tfl‘:ev 'ﬁxii'bnA and ‘for 'govn'me 'tiiiu) grc?fdusl‘y thereto
“7.,. acomplete system of schools “established in the province by: the' church of

Bngland, all of which: were under the-control of the bishop snd-clergy of that .

chureh and were purely, denominational schools in which religious exercises
... . -were conducted i accordance Wwith the tenets of the:church of England. -
© 1. (f) These schools were siupported partly by the funds of the chureh, partly.
© ... by voluntary subséription and paitly ‘by- foes charged to the parents of the
L ,cgildren,"but no child: was excluded by reason’of poverty. EUAIER

- .. (9) Thé:respondant objected to the manner in which religious exercisesare
- . conducted in schools under the- Public Schools Act and claimed the right of
"+ . ’having his children given. religious.instruction in ‘schools according to the tenets- .

¢ .

. -, of the charch of England, .

5. "Fhe Public Schools At paseed b&ltf]q logislature of the province ‘of"Maﬁi:t‘oba

“in 1890 (63 Viet,, ¢, 38 Man.) established one system of-free public. schools for the "

éurpqxft of which all religious depominations alike should be taxed and in which no
" ‘religious, exercises -should ‘be taught-except those prescribed by the advisory board

"of the departinent of education. =

6. The .respondent claimed that this act was not .ﬁithin, the powers of the

! 'vly‘eg;islature “of the ‘province to enact by reason of the following provisions contained
- “in the statute under which Manitoba was admitted into confederation, being 33 Vict.,
< ‘.6 8, Domihion:— - ... - C k e L

" #TIn and for the ’provin.éo‘, the said 'l'_eg'is'ldtixre‘may ekclﬁéivély make laws

in relation to education, subject and according to the foilowing provisions :—

- “ (1) Nothing in any. snch law shall prejudicially’ affect-any. right or'

ave by law or practice in-the province at the'union, - .

e _{l)ri'vildge”with, respect to' denominational schools which: any class of persons:

o “(2) An appeal shail lie to the governior-general'in council from any act or -
-decision- of the legislature of the- province or of any provincial authovity -

. affecting any right or.privilege of the. protestant or Roman-catholic minority of
- the queen’s subjects in relation to eduegtion.. . ' e T

*(3) In case any such provincial law as from time to.time secms to- the -

governor-general in council requisite for' the due execution “of the provisions of
;" thissedtion is not made or in case any decision of the governor-general in Gouneil

. .on dny appeal under this section is not duly executed by the proper provincial -

-authority in that bebalf, then and in every such case'and so far only as the cir-

.. enmstance of each case require, the patrliament of Canada may make remedial -

‘laws for the due - execution of the provisions of this section and of any ‘decision
of the governor-general in couneil under this section.” . (33 Viet., ¢”3 sec. 22.) °

7. Upon hearing the argument of the rule. sisi, Which was heard before -the fall -

. "'oourt of queen’s bench for Manitoba, that court (consisting of Taylor, C.J.,, Dubuc,J.

and Bdin, J.,) gave judgmentordering the said by-law to be quashed upon thé grounds. -

~+ taken, the court being unznimous. ‘The reasons of their lordships are reported in 8
. Manitoba Law Reports, page:3, and are printed in the Record. o :
" 8.'The respondent submits that the judgment of the court of queen’s bénch for

- Manitoba should be affirmed and that this appeal should be dismissed with, costs for

- the following amongst. other. -

REASONS. - - .

1. Because the judgments of the said judges of the co'urAl_tu' pf éil‘een.“s _bench

- are.right in law and fact, _ . e
2.- Because the members of the church of England had at the anion- rights
" or privileges with.réespect to denominational schools by law or practice
. by-law in question. - . - R ST
* 3, That the respondent and all other ‘members of the church ot England

~ " which are prejudicially affected by the Public Schools Act and by the.

© . have the right to have religious instrction given to their children in _

schools in accordance with the tenets-of that church. A
S '_____,‘_;f;:gf«,w*\"“ - [ M oo -
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4.,,_553809.!‘1,'56 thie membets of the church of England-bad at the union asystem - -

of schools'in the- province 'in which religious instruction was given

“according to the teachings of their church and’ the Public Schools Act’

~ in effect precludes them. from now having such by comwpelling them to

. pay. taxes to support non-sectarian

.+ instrugtion is practically excluded. s : o
-5. Because the provisions contained in the first sub-section of section 22 of
" the Manitoba Act (33 Viet,, c.'3 Dominion) and ahove setout were

i

schools from ‘which: religious ~ -

specially framed to protect the rights of all classes of persons having .

. denominational schools at the union, and the respondent belgngs to one -

‘of gpuch clagses. = . oo T P

. 6. The respondent has not acquiesced in the legislation: by’ the ‘provincial
. = legislature in regard to schools. - ' ' R S

~ 7. Acquiescence by individuals in legislation that is ultra vires;- or ‘tacitly
submitting thereto, cannot make such. legislation'good. , ("'

W.'E. PERDUE.\‘XZ e



IN THE PRIVY COUNCIL

ON APPEAL FROM THE COURT OF QUEEN 'S BENCH FOR

MANITOBA
.o o * BETWEEN e
CTHE OFTY OF WINNIPEG - = - ="' < /T itppetans,
e o . AND : . S ’
ALEXANDFR LO(qAN - = = - - = - .*t - Respondent.
R RECORD OF PROLEEDINGS S g
S " INDEX OF REFERENCE. - |
Descmptmn of I)ocument o ) © *Numberof -

Document
Rule nisi to show.cause why an ordel should not bo made

, quashing the by-law 514 of the clty of Wmmpeg ..... <1
o Aﬁ‘iddvxt of gervice of . Copy rule viovviidiiereerierieanes s 2
-t Aﬁidavnt of "the Most Reverend Roberc Machmy{ the gt
* biskiop of Rupert’s Land.....c..vecrerucveres wrvensnintens 3,
. nAfﬁdmnt of Alexander Logan (the, 1espondent) agoe R e
- By-law no. 514%f the city of Winnipeg..;. o eediee hene, 0D
Aﬂ‘idavntof Robert Henry Hayward .. vent 6
. - Cortified copy regulatlons of the advmory board legandmg ,
R “réligious ‘exercises in the publfc bchOO]S esigerearedian, -7
C gLAfﬁdavw of Alexander Polson:... B S - 2
"Affidavit of George Bryce....v.sv viuses 4 9
Atﬁdavnt of Edmund M: Wood....... .. crereeesieeanaen 10
’Aﬁidawt of Thomas "Dickey Cumbezlaud veveseeers 11
Afﬁdzmt of Hector Mansﬁeld Howell...«.t ; ..... ‘l.A cermveeenty 1277
. -Judges’ reasons; viz. i . K e e
- - The-chief justice of the court of’ queen ’s bench.. ‘13
© ' Mr, Justice Bain.. el veasanary e 130
. Rule absolute quashmg by~law 514.. B . C 14
. Order granting leave.to appeal to hor ma_]esty in 0011]]01] 1T
Prothonotary’s eevtlﬁcate of . corxectncss of tnanscr:pb ‘
o record A R L SRR L
v ; .
‘ .



i ON APPEAL FROM THE COURT OF QUEEN’S BENCH FQR

¢ MANITOBA. ..
o o . BETWEEN . St
THE EEITY OF WINNIPRG . '~ .- = & . 3 Appetlants”
4 L 4 AND : oy ,‘ L B St ‘
”ALE’{‘ANDER LOGAN < i e e oo L2 Respondent, .

RE(/ORD OF PROLEEI)INGS
. No. L ' "

‘ Rule Nz.sz to show, cause why an ‘Order should not be mada quashmg the By J-law .ZVo 514 ;

ot' the City of Winnipeg, (laterl btk December, 1891
+ In'tho Queen s Bench.

In t:he Mattel of the Appllcatmn to quash by-law 014 of bhe Cxty of *
© Winnipeg, " - '

pon the wpplwatmn of Aloziander Logan, a resident rarepayer of‘ the clty of

nipeg, ‘and upon- hearing read a copy of sald by-law cer tified under the hand of - 2

v%’ﬁ
_the clerk of " the said eity ‘and under the corporate seal of the said city, and.also the
affidavits of the said Alexander Lipgan and the. affidavits of the Right Reverend

- ‘Robert Muchray and R. H. Hayiward, and the exhibxts therein. refe:red to, wnd u pon

, ﬂhearm§ the attorney for the applicant;
0

ordét that the aLtorney or agent for the corpomtmn of the cny of Winnipeg . :

attend before the presiding jndge inc ambers at the court hotse in the city of Win-

nipeg -on the 17th day-of Deceniber-instant, at the hour of half past tei o'clock in ‘ REEN

the forehoon, or 8o soon thereafter as the mahtex can be heard, and show cauve’why

- an order’ should fiot_be made quashmg the szud by-law f'or 1lleguhty because of the
‘ ’-,followmgﬂmqna other grounds:— - . :
o 1. That’ by the suid by-law the amo\mt esumated t be levxed for sehool expen- "’

. 'dmu'e is levied. upon members of the chuxch of England and ull other whgzous deno- - ... N

* minations alike. - A

.2, That it is 1liegal to assesy members of the. chmch of England for the. suppart

of schools which are not ander the control of the chureh of England and-in which' " - R
there are not taught religiousexercises prosctibed by saud church aad upon grOunds DR

appearmg in affidavits and papers filed.
Dated. at ehambels this 5th day of December, A D 1891

S T, w TAYLOR

oy : : : Chief Jusfzce
T (hmﬁed a true copy of the Aule msz on. the above apphcatmn N
T Gr H. WALKER
o ‘ L S L . e Prothanotary
K (14 A ”

Th\e is Exhlbxt “ A" refer fed to in the aﬁidavxt of - Daniel Coyle ewom bef‘om o

B hxe thxs 5th day of December, A. p. 1891
S - . J. O'REILLY,

A ”ommrssioner

.

IN THE PRIVX_ COUNGIL
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‘ ‘ Aﬁidavzt of servwe of C’apy Rule, sworn 5tk December, 1891

"In the Queen's Bench.

[n the Mattm of the Apphcatu)n to quush by-law 514 of the City of'
. Winnipog.

' I Damel Coyle of Wmmpeg m the county of. Selknrk, olork make o'uth and
say
: '.I‘hut I did. -on the 5th day of Deeembon 1891, serve C. J BuoWn with a true copy
- of the rule malked exhibit # A ” hereunto annexed by, dehvermg such copy to und E
, -leang the uame wnh the smd C. J Br. own, ‘
DAN OOYLL

Swom before me at Wmmpeg, m the county of' Selkuk this 5th day of Decem-

"bex 1891, ,
‘ g o REILLY E
oo A C‘ommzsswner Sor takmg Ajﬁdavzts in B. R., dz'c
Certxhed a tl u(a copy of' the aﬁidavxt of Damlel boyle ﬁled on the above app]xcatlon

G, H. WALKFR o
' Pmthonqtary.

" No. 3

) ‘Aﬁidamt of. the Most Reverend Ji’obert Machrau, Beshop of Ruperts Land sworn drd
N December 1891 ‘ e .

Iu the Queen S Bench

In the Mattel of. t,he Applxcanon to’ qu.tsh By-law 514 of‘ tho Cxty of
‘ mmpeg ‘

I the Most Revel end Robelt I\Lxehray, doctor of dlvmlty, of the city of Win- .
- m%eg, in the provmce ot Mamtoba, the blshop of Rupert 5. Land make oath
and s3 '

‘ -1 yIn the year 1865 I was %ppomted by the crown, on the’ 1etommendatmn oi‘ ,
‘the alchblshop of Canter ‘bury, under the elgn munual of ‘the queen, bnshop of
“Rapert’s Land.. - :
, 2., The diocese of Rupex t's ]Jdﬂd ih 1865 covered: the whole of the Nor Lh—webt :
Territories of Canada; the district of Keewatin, the present province ‘of Manitoba, *
" .and that portion.of the wester 1y part of ‘the proviuce of Ontario lying wester ly of
- the height of land -and running between Rat. Pottage and Port Arthur. .
3 Subsequently the. dloces«, was subdivided into eight bishoprics, onie-of whlch
still known as Rupert’s Land, consists of the provmce ‘of Manitoba.and thut pomon
- of the province of Ontario reforred to above. ' The. whole of the said original diocese *
. of Rupert’s-Liand is now called the ecclesiastical province of Rupert’s Land, of which ..,
-I am the metropohtan, and I am also bxshop of” the smallex d:ocese of R’upert; sLand
--last’avove described. '
.. " 4, 1have contmued to be bxshop of:the old dxocose of Rupe; v Land ﬁrst above
. de»cubed and of' the am: 1”91 d:oceae last above descnbed ever gince my appomtmcnt ;

- in 1865.

L. B, U on my arrxval in the dxocesé in 1865 I foun@,,lmmrexwtodwwgreatﬂ‘v‘fﬁfﬁ”
of. SChOOlb forthe education of the. you{ah,—:mﬁme set ubout. reorganizing St

. Jolin's wﬂege, and in 1866 T opencd it for higher education: and it has 'so con-

tinued ‘ever sifico, and I ‘commenced as soon ‘as I could the reorgnmzauon of the -
: system, of primary schools of which I found most vacant,

: 6.'I'endeavoured to start at’ least one ‘parochial .school in each pax‘xsh where
: theae Was a mlssnonary of the ehurch of Englani, .md 1 0. far succwded in this
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work that with the assistance-of the church missionary society of the church of
England there were under my care in 1867, 14 common parochial §chools withinthe ' .
Red River Settlement, as well as schools at the missions in' Manitoba outside the, ‘
sottlementeand missions in theinterior. .. . R ot
.- 7. In'the year 1869 there were 16 schools regularly organized for the teaching
of boys and girls in the different purishes in thesaid Red River Settlement, inclusive
of the Westbourné and Seanterbuvy, R T e I

& 1 find that in my-address to -the-synod of Rupert’s Land, delivered on the . .
" 29th day of May, 1867, I used the following language with reference.to.the schools, .+~ -
. viz.~—'* Passing now from the college to'the common schools, I rejoico to say that: .
" there hag been during the past half-year a full opportunity for learning. the elements

3

" of education—reading, writing, and arithmétic——from the extreme end of the Indian

" Settlement up to Westbourne, with the . single exception of the small parish of St.
" Margaret's at the High Bluff; and ip that parish a very creditable subscription was .
promised towards the salary of a-master, ro that I trust by another year.oven that ..
" _blank may besupplied. : And T believe the distances to be travelled to theseschools -
- are not greater than are frequently perforined in our:home parishes in England and.
“ Scotland, ‘Excluding the school at Westbourne, which. remains on the church '.:7,
" missionary lst, being about 35 miles beyond the settlément, we must look to the
. maintenance of 14 schools. ‘Of these, eight have hitherto been supported by the
- - church missjonary society at a,cost of 2857, a year. The society said, somo time ago, -
', that this Kelp must at once. ceae.” = .. - e
s And, in niy charge to the synod of Rupert’s Land on the 24tb day of Februury,
"1869,.1 nsed. the . following language :—* Schoois have been established in every
parish, but the effort to “maintain ‘them has been a difficult .one; froni the larger ..
' . amount now required to obtain the service of a schoolmaster, and from frequent” . _,
resignations. The whole -question' must, however, soon. be grappled with. There. -~ -
. must be some distinct regulations laid down, defining the conditions under which. ..
- grants from the diocesan fund are to be given, and some plan of diocesan inspoction
will'be.necessary. But.before we ¢an obtain all we could-wish with our schools, I
.feel we must be able to provide still lurger salaries and have trained teachers. How
to secure such'a training has been'a good deal in my mind, but I.do not yot see the
way to the accomplishment of what I'wish.” - And the statements therein made by. .-
me on those two. occasions are, T believe, true in substance and in fact,.and are given"
in the reports of the synod published at the time, o g
" .19. The schools which were established as above sét forth, continued ‘until the .
. establishmrent of public schools by thé laws of Manitoba hersinafter referred to, Ce
. =7+ 10. The teacher in edch of these schools was under the control of the vestry -
“and the clergyman of:each parish, and insome cases there were two and even three
parochial-schools in ene parish.. - The schools-were opened and elosed with forms of
prayer, and the teacher of each of these schools. was required to instruct the school-
every day ir the Holy Scriptures, -and he was required to teach the childrven the =~ = . -
English church catechism. The migsionary in each parish was expected to look: = -~
- ‘after such, Teligious training und to teach the children or see that the children were™ .
tanght according to the tonets of the church of England, and the said schools were . -
- denominational scheols belonging to'and supported by the religious denomination- of-
*. the church of England. e e : A R
. 11, The teachers were paid asalary; part of which was paid through me to the: -
- parish clergyman, as- I'was_ treasurer of the synod,. and specially looked after the -
* funds for thesup wqx;und'mzitw of ‘these yarious schools. : P
""" 12. The money for the payment oﬁhﬂehn@%&nd for the maintenance
of the schools was progured-partly from the funds hechurch, partly from
. voluntary subscriptions, aud partly from fees charged the parents of tiio-ehildren
- ‘attending the parochial schools; but, 48 far as my knowledge goes, mo child of any ~ -
- English church parents was prevented from attending these schools by reasorn'of .
overty, " . ) A ) . N L R AT
‘ P o 1‘-ly The schools above described were purely denominational schools, the teachers .
. were members of the’church of England. I do not rememberin my time any instance . -
- of a teacher who was not a inember of our.church; with ong exception. - ‘
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14.. At the time of the union of this province with Cinada there weré estimated -
" 1o be, and T believe ' there ere, about. 12,000 Christians residing in this province,
"~ Of these over 6,000 were Roman cutholics, and nearly 5,000 were members of the
church. of England, the rest were chiefly presbyterians;, with a few of other
denominations, - o el R ' . -
) 15. The Christians residing in this provinge as above set forth resided in what
was koown as tho Red River Settlément, and would practically. be included in an

area not exceeding 60 miles from the city of Winnipey. .- : : L.

. 16. In the year 1871, whén the first Public Schools Act of Manitoba was passed,

I'joined heartily with the provincial executive in endeavouring to'carry into effoct

.the.school law then enacted, believing that under that act public schools could be R

carried. on giving such religious instruction as would he'satisfactory to the members

of the church of England and to myself, o ’
17. But many of thé

embers of the protestant section of the board of education
did not hold the same views as myself as regards, for example, the necessity- of mot'*
".only reading but téaching the Bible, so that the. religious-instruction given.in the
. schools was never satisfactory to me; but there was nothing in the act, preventing o

* more satisfactory amount of . religious. teaching 'when ‘the members: of ‘the section .
‘became - favourable -to this,  so I -always looked -forward. to securing some day .
. " more ‘butisfactory provision. ‘With ‘the great majority  of the “bishops. and .
[ elergy of tho chureh of Engiand, I believe that the éducation of the young is incom-

" plete, and may even be hurtful if religious instruction is excluded froui it." E

" 18, The Public Schools. Act passed by.this province in the year 1890 has so

limited religious exercises that it is doubtful if under it there’ can be any religions
‘teaching given in the schools, so that the -public schools to-day are uat, as. regards

"+« 'religious teaching, as I hoped and expected they -would he when the first act was . -

- passed,

..~ 19..The roligious and moral training given to children.in the public schools of.
* this province; under sanction of the laws of this province; is not ‘in accordance with
~my Views or wislics, and is not in accordance with the views of the church of
England ; and consequently the-present law, in taxing.all members of the echurch of
‘England, and giving no’ aid from the state to Jenominational schools, prejudicially
affects the rights and privileges of the' people belonging to the church of England
with respect to the denominational schools which they had by practice, and were
" lawfully exercising, before and at the union of this province with Canada: Lo
'20. Beforé'the union, I, with thé advice of ‘my synod, controlled the religious
training of Ghildren of persons belonging to the church of England intheir education -

-ipn the parochial schools. -

21. When the first school act was passéd -above mentioned, and when the first -
"schools under that act were established, the various patish vestries, with my sanction,
. permitted schools to'be established and to be carried on under .that act in most, if
. mot all, the schoolhouses in which ‘the church of England parish schools had pre-
.viously been earried on, and my sanction was given in the hope and belief that at’

-+ Jedst those public schools would still give a religious. aiid’ moral traininig such as I-
" thought it necessary for children to receive; but.if Zahad known then that the

. public schools law would-permit and allew schools un@er that act to bé carried on
“withaut, or with as little, religious training as is now given in the public schools of"
this province, I should have done what I could ‘to ‘resist it, and if unable in .our

~ peculiar circamstances to- continue thosé parachial schools, I should have encouraged
. the.opening of such schools and the increasing ‘of them as soon as_it was permitted; . .

. and T have no doubt that if religious, training is ¢xcluded from the publicschools, as -

° _is, threatened, this will be the policy in future of the c¢hurch of England and of .
. myself: The ré-establishment.of 'our parish schools is merely.a question of means'
and time, - .7 77T L ’

22. If separate schools are granted to any body, of Christians’ because-of rights
‘secured owing to practice existing prior to the union, then I clgim*that the church

" -of England is peculiarly entitled to such separate sehools.

23. As far as I have had any influence, I have always- endeavoured to itifluence
public opinion and the legislature as much as I could to have provision made for the-

o

.
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rehglous tmlmng of‘ ‘youth and by the Publm Schools Act of’ 189&?1 was deeply
- disappointed ; and 1 bolieve that by that set, if separate schoo]s do not receive state .
aid as well as the schools under the ‘act, the children of pzu*ept@ -of the churﬁhtfof»«
" Erigland have been prejudlomlly aﬁ‘octed o
24, Before the “act of 1890 - was ptused I expteqsed y views on the schools -
question and on the rights of the . people of the church of England, under’ the
Manitoba Aect, in-my chargd to the synod, given on the 29th day of Octobex 1889, in -
‘which'I used the. following - language “ Though . we have not now; any primary -
schools, it is not because, in. view of thechurch, such schools are of small importance.
-The day was whon we had'a church primary’ school wherever we had a clergyman.
That was our poswlon whep this province was tr ansf'm red to’ Canada and it seems .
" probable that the Dominion intended to recognizé such_ eéfforts ‘in ‘the past and to
" protect the school interests that then existed, .But our church saw such advantages =~ =
in & national system of gchools, and. such- 1eusnn to have. confidence in the adminis-. -
tration of it, that it went hearmy into it, trusting that the schiools would be worthy’
“.of & Christian people and give an education in which the first, namely, the reiigious
" interests of the children, would not be lost sight of. And T mdy say that the only -
" reason which has led me for so many years to give up time that .I could ill spare to
be 2 membei_of the board of education hus been the -hopé that, by conenhutony
~action, I might help in securing a measure of religious mstructu,n xezu.onably satis-
faetony aft once to ourselves and, the other religious.bodies,” . :
25, One of the schools conducted -by. the church’ of England ' as Liereinbeforo
mentxoued was situate in the parish! of St.-John’s, which’ parish now forms a part of -
~ the eity of Winnipeg, and said schopl was sxtuate at the time of tho union of this
provmce with C’mada ina terntmy whlch now forms part of. the territory of lhe
.city of Winnipeg.-
26.. Said schools of {hé church<bf Emr]und wWero suppox ted in parl; by funds of
-the church, in-part by voluntary: aubscxxl)tlons, and in part-by fees voluntarily, paid -
by members of the church of England-and by the parents and gnardians of children
- attending such'schools, and were. m no wiy" suppor ted' or alded by funds rmsed by
general rates or taxatxon ,
: MACHRAY

, Coe o T sthopaf RupertsLand
L Swom before ‘me at Wxnmpeg in the pxovmce of Mamtobn this 3:d day of

‘ Decemben AD, 1891
71 R. FULDERTO\I
‘ ’ ‘ A C'ommzsswnerm B. R, &e.
. bermﬁed a troe copy Of the aﬂidavxt of Robext Machmy, Bxsbop of Rnpert’
Land ﬁled on the ahove apphcatlon ' e ‘ oo
o . & H. WALKER, RN
Prothonotary R

B

No 4.

Aﬁidamt of Alemandef Zogan (the Respondent), sworn 3rd Deccmber 1891
C e In the Qieen’s Bench. -~ -

- ln the Matfer of &he Apphcahon to qiash: by- law 514 of the Cxty ot Wmmpeg

- =71, Alexandet. Logan of the cny of Wmmpeg, in the pxovmce of- Mamtoba, Cn
esquxre make oath-and say - : .
1, 1 was born in the yoar owhteen hundred and fort;y-one at Point Douvlass in .
‘the Red River Settlement in Rupert,’s Land, and I have always remded at the said _
~ Point Douglass; and still resida there. . :
‘ 2. The said Point Douglass is in thé parish of St. John’ 8,in the pr ovince of Mani- -
_toba, and is within the terrntorxal limits of the city of Wmmpeg, and Tam a resuient
of the said city of Winnipeg and a ratepayer.théreof to a large amount,” . -
. 3.1 amand always have been a member of the chuvrch of Englaud St
" 4. At ‘the time. of .the union gf the provmce of Mamuoba with Ganada I was
mm ried and had two Ohlldl ‘en. . ;
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o 5 At, and for many "yezﬁ-s pi'ion to fhevf_isuid, union, there was a pm:ochidl deno.
minatiopal school of ‘the chureh of England within the said parish of St, John's, and

" . within'the territory now comprised in the city 6f Winnipeg, and the said s¢hool was |

© T eaid union, and I say that at the timo of said union-there was established in'g

.- a day school conducted by teachers appointed by the church of England biskop of
. Rupert’s Land, in which, and -in addition to'the ordinary subjects. taught in schools, .
" the catéchism of the church of England was taughtand the pupils in said school
were instructed in Teligious subjects according to the tenets of the church of England,
. 6, Thesaid school was continued up'to and for some-time sfter the union of the
said province with Canada, and 'the same school still exists.in'a modified form, and -
I attended said school as a pupil before said union and.received my primaty educn-
tion thevein, - -~ - . .7 o o A o ‘
" 7. I was well acquainted with the said Red River Settlement gbeforee‘,/(nd' after
ach parish
of the church of England throughout said: settlement a parochisl denominational

. gchool, and.in some patishes more than one of such schools, and in all ‘such- schools ’

teachings in religious subjects according to the church of England faith were con-
, ducted "in a manner similar to the said gchool in the parish of St; John’s, and the:
. ¢hildren of English church parents attend said schools and no other schools, . . .
. 8. Save and except the said English church parochial school of the parjsh. of

* " Bt. John's and St. John's college, which also belonged to-the church of England, and

© except a private school kept by the nuns on thie property of the late William Drever,
there wus not at the time of said .union any school or. educational institution'in
existence within said territory now included in the city of Winnipeg. Y
) 9. The territory .comprised-in the city of Winnipeg covers an area of about 20
.square miles, . LR NS Lo
‘ 10. The paper writing hereuntg annexed and marked with the letter “ A *is'a
certified copy of the above-mentioned by-law of the city of Winnipeg, no. 514, an:l. .

- said copy was received from the city clerk of the city of Winnipeg. R
11, In and by said by-law a rate is'levied for school purposes of four and two-’

o tenths mills in the dollar upon all:ratepayers alike, and upon persons of all religious -

denominations alike, and the moneys'so raised are intended.to be'used in the support -
of public non-sectarian schools pursuant to the provisions of the.Public Schools Act.
"~ .12, 1 hinve ot yet dpdid‘ my taxes for the year one thousand eight hundred and
. ninety-one, imposed under said by-law, . : R SR
¢+ 18." I have at the present time three children of school age, namely, one of the
age of fourteen years, one of the uge of eleven years, and one of the age.of five years, -
and I claim the right to have my children taught religious exercises 1n s¢hool accor-
" ding to the tenets of the church of England, and I claim that such right wassecured. -
" to me and other members of the church'of England at the.time of said unionby the
provisions of the Manitaba Act. - - oo F o S o

14, I do not approve of the man

nerin which religious exercises are {aught in.

~* -schools where they -are so taught under the provisions of the Public Schools Act,

. .aod I elaim that the tax for the support of'schools, imposed upon me by said.by-law,
- - and pursuant.to said Public Schools Adt, or bv any other act of the legislature by

. whieh I am compelled to.contribute for the support of schools not ynder the control

* of the church of [pgland, prejudicially.affects my rights as a member of the church

- - of Bngland, and if compelled.to pay such tax ¥ and othier members of the-church. 6f

~ day of December, A.p. 1891.

England are less able to support: schools in which religious’ exercisés and teachings
~in accordance with our form of worship could be conducted. T o
L 7ol ALEXANDER LOGAN.
" : . Sworn before me, at the city of Winnipog, igythe province of Manitoba, this 3rd -
C - R H HAYWARD, -
oo e s ot A Oommissionner in B, R, &e.”

" Certified & tiue copy of the affidavit of Alexander Logan, filed ‘on the above -

-application. . - - o e e T y

: . o "' G. H'WALKER, i
’ ' Prqthonotary,

Y

e
EA
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By law No 514 of City of Wmmpeg, dated 13th Ky, 1891.

T A;z e 1% } ,»_\‘ - L
By-]aw No, 614 - S

) A By—law to Authou?o an Assessment for City and Sohool Pulposes in the Cxt;y of' o
: Wmmpeg for the cument Mumclpal Year, A.p. 1891, - P

Whex a8, it is" QXdelent and necessaz y “for (,nty purposes fo raise- ‘che sum of .

. -389,327 dollals l‘) cents, fop{interest. on debentures and ordinary current .municipal

‘and distriet and rchdol expendnture for the current year by a. tax o al) real and

personal property appearing on the assessment tolls of the city of Wmmpeg for Lhe a
year 1891, except properties wholl y or parmally exempt ;

And wherenﬂ “the:amount of the whole ratable property of the clty of Wlnmpeg

" aé shown by the last revnaed assessment 1olls of the said city of Wlnmpeg is-.

19,944,270 dollars ;.

And whereas, certain propentles are exempt from all rates save f‘or schoolsaend :

"-school expenditure, and it. will require a rate of 194 mills on the, dollar on'the )

amount of the said ratable property. to. raise the sum 50 required as aforesaid for
interest on debentures now- accruing due and for the ordinary curient munioipal and
.school expenditure for-the year A.v, 1891, whereof the.rate of 15 %ths mills on the
dollar shall be for intérest on debentures now accruing due, and for the ordinary

. current municipal expenditnre, and the ‘rate of 44%ths mills on the dollar shall be -

- for sghdol expenditure for the year 1891;. '
Therefow the councll of the uby of Wmmpeg in"council assembled enacts as
follows -
- 1. There. shall be ralsed levwd and collected 2 tax of 19% mllls on the dollar i
‘ v&on the whole assessed. value ‘of the real- and personal property in the city of -
“Winnipeg, according te the'last yevised assessment rolls for the year 1891, of which

" the amount of 155%ths mills on thé dollar shall be. to provide for: the payment of ot

interest on debentures now aceruing .due, and for the ordinary current municipal

. expendlture and 4ﬁyths mxlls on the- dollur ‘shall be for the schools of the city for - ’

" the year A.D."1891..
) 2.. Upon prope:tmb latable for sebool expendlture only, thele ehall be levied
.and collecled a rate of 41th mills on the dollar of assessment. - :
3, The sum of. two -dollars poll tax shall be levied & and collested from
" every person lemdmg ‘within the ¢ity. of Wmmpeg, and being, of the age of 21 years )

* and upwards who has not been assessed upon the assessment roll .of the city of

Winnipeg, or whose taxes do'not amount to two, dollars, in which latter case a total -

tax of two dollars only shall be levied, which -taxes shall be collected in the same " a

manner as other taxes.

{The taxes and rates hereby xmposed shall be coneudered. to have been xmposed -

and 'to,be due on and from the 14th day of July, a:p. 1891. .
- Done and passed m councll assembled at tbe clty of Wmmpeg thxs 13tb day gf:

July A.p, 1891. .
. ‘ A MeMICHEN
. Ohazrman

e 7. BROWN

: . : City Qlerk.
o Certlﬁea true copy of by‘-luw no, 51t of' the Cxty of' Wmmpeg passed in eonncll
“* on the 13th day of July, AD. 1891 =

‘ i} . s - C. J. BROWN
D - ' " City Clerk. -
l Cer txﬁed a true. copy of the cogyrgf;h;daw’ﬁled’dir“fhe' apphcatnon to quaeh
by- aw 514. , ‘ C
- ’ G H. WALKER

c Protkonatdry
336—3 ‘.
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Aﬁidamt of Robert Henry Hayward sworn 4th December 1891
In the Queen s Bench.

In the Matter of the Apphcat\on to quash By-law 514 of tho Clty of Wmmpeg

1, Robert Henr y Hayward, of the city of Wmmpeg, in the province of Mamtoba '
> accountaut make oath and say :— " ‘
‘ W’ LI am now and have’ been for. the past 10 years a re&udent of the cxty of

" “Winnipeg. !

02 pI%tm and ha.ve been for & numbel of ‘years past a ratepuyer of said clty

3. T am a member of the church of ¥ngland. =

4. The religious exercises conducted in the public schools of the cxty of 'Winni- :

ppeg at the present time are those preseribed by the advisory board of the depart-
" ‘ent of education, pursuant to the provisions of the Public Schools Act, and such "~
exercises consist of the reading, without note or comment, of certain ’selections
from the authorized English version of the: Btble, or the Douay. vers:ou of the Blble .
"and the use of a form of prayer. .
- B, The said selections from the Scriptures are not taughb but are. snmply lead
without:.comment, and ue1ther the catechism ' of the chureh :of England nor any
other catechism is taught in said schools, gor is any rehglous instruction given in .
~ said schools beyond the readmg of sald seleclions from the Bible, and the xeadmg of"
+.said prayex .
.. 7 6. The punted pamphlet now produced and shown to me and ma ked as exhibit
4B to this my affidavit, is a_printed. copy, of, the regulations of the said advisory
board regarding leho‘xous exercises in public schools, and the said pamphlet was.
received from the depazbment of education for the province of Manitoba. n :
.. 1. T have read over the certified copy of. the above-mutiotied by-law, which is
.annexed to the affidavit of Alexander Logan, sworn to hevein on the 3rd day of this
present month of December, and which - certlﬁed eopy is-now produced and shown
.. to'me at the time of makmg this afﬁdavnt and xs malked a8 exhxbxt “A” to this~
- ‘aﬁidavlt C .
; .8, In and by 1 the said by-law a mte is lev:ed for school pur posen of 4:%ths mills
in the dollar upon all ratepayers of the city of ‘Winnipeg. alike, and upon members-
of the chuich of England as well.as upon“membors of all” other relwlous denomjna- .
_ tions, no distinction being made in respect of religious denommatlons, and the moneys
~ go raised arve intended -t be used in the support of public non- sectaxlan schools
established pursuant to the provisions of the Puablic Schools Act.
© . 9. The effect of said by-law is that members of theé church of. England are com-
pelled to pay a tax for the support of public non-sectarian-schools, in which: thewTs’
. not religious. teaching tccording to the tenets of the church of En, and: " .
© " :10.'I have one boy of school age, namely. the age of-13 years, and although I
©am compelled by the said by-law and by the Public'Schools Act to contribute to the. -
: support of saia publlc schools e:%z%lj;shednndel said Public Schools Act, I send hxm
"“"to a school estabhshed by the-vestor-of the English church parish of All Shints, in -
the sard“ctty of Winni eg, and under the control and management of the said rector, -
“where he recsives religious instruction’ accordmg ‘to'the tenets of -the said church of

//England in addition to' ordinary .school instruetion, and ‘I voluntarxly pay fees for .

his. tuition-at said school, and.I do not send him'to any of the said public schools, N
11, Thore are many other boys in the said city of Winnipeg sent by their parerits =
who are resident ratepayers of the city of Winnipeg and: members of the church of -
) England to the said All Samts school for reasons Wluch T vemly beheve are sumlax
to my own. : ‘
, “R. H. HAYWARD

Sw(’;rn befoxe me at the clty of Wmmpeg, in the county of Selku‘k this 4lh day '

'of ])ecembm A.D. 1891
. GHENT ‘DAVIS, e
L " A Oommzsszoner in B E; &c
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Oextxﬁed a true copy of. ‘the affidavit of Robext Hem Y- ]hyw m'd filed on th«.

‘ .a}iove applicauon
| < S GHWABKER‘»,'
’ o T Prothonotary
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Regulatwns of the Admsory Board regardmg Rehgtous Ea:el'mses n Publw Schools .
) adopted 21st. May, 1890, - - .

Untxl furthex notme the whg\oue exercises in the ‘public schools shall be tmme :

- (@) The reading, without note or éomment, of the followm«r selections from the
autho: ized English version of the Bible or th¢ Douuy version of the Blble o

. (b) The use of the follpwing forms of prayer. ‘ .

Sompwmz Rmnmas

vt ] PartI-rHestorwal : S [
1 The Creation.-.'...;.'...'.L..l. . . Gen.i, 119, S
2 The Croatlon-—cont ..... eres O ORI, AU © 7.7/ N 1,20 -31.. .. S
3 The Fall of: Man...........- ’ Cveedd Gen, i m )

revreesen Gen, viii., '-22
. Gon, ix.,, 1 17.
.. Gen, xxii., 1-18:

' 4 The Deluge...
. b The Govenant w:th Noab
6. The Trial of Abr;lham

- 7 Isaac Blesses .Ta(,ob S RSN ¢ 1 xxvn ; 1-29, e
8 Esau’s’ Blessing... ». Gen, xxvii, 30-45. R
9 Jacob's Vision.. dreeeie aeeee aiheveerernns verieo -Gen, xxvm, 10-22. METEU.
. 10 Jacob’s ‘Return to Bebhel perreaieeteen nees A ¢ S xxxv., 1-15. -
.~ 11 Joseph and his Bxethnen e e s, GO0 XXEVIL, 1-22,
* 12 Joseph Sold into. Bgypt.-.. ceieende Geny Xxxvii., 23-36,
.13 Pharaoh’s Dream ..., ....... vis eeveneeneienns Genexli, 1-24,
-.'14. Joseph's Inter pxetatxons ' . wrvennnen. (rem, xli,, 2543,
116 JacoL fvene. Gren, xlii., 1:20:

's Sons’ V:sxt..;...»;...‘..........'..-., ....... .
16 Jacob's Sons’ Return from bgypl :
17 The Second Visit to Egypt....

Gen. xlii., 21-38.
s inenyens Gen, xliii., 1-14,

18 Joseph-and his Brethren... ..... semeenes Gen, xliii., , 1534,
"19 Josgnhﬂnd hxs““B’t‘ethen-—-com vererness e Gon, xljv,, 1 13.
(4“0*:Tosepb and his Br ethxen——-cont:‘.... o so Geom, xhv., 14-34:

ceee. eN, X1V
SRR € -1 xlvx., 1-6, 28~.34
veeenesi -Gen, xlvii,, 1. 12 g

21 Joseph Discovers Himself to his Brethiren..
- 22 Jacob and his Household go into- Egypt "
. 23 Jacob's Interview W)th Pharaoh , <

24" Death of Jacob..... Creeien el e Grom, xlVildL, -21
25 Burial of ‘Jacab... D P PPUIC R €)1 T 20
26 Moses at tho Bummg Buqh tivereensineaiiannee JUKOd, fii,, 120 ‘
. 217.Grievous- Oppression of the’ Hebxews....‘ ......... waeeeenie, Bxod, v, C L
'+ '28 The Passover,...c..uc.svon. sege- Bod. xii, 120, -
. 29 The.Isrdelites Escape through the Red Sea ceniee. ‘Bxod. xiv., 10-31,° T
- 30 The Song of Deliverance. ..... .‘ i reasesiiensanas reeereens BX0d. XV, 1-22 I
- 31 Giving of Manna .. reteeeraineneeerens. verese. Bxod. xv1 35 SRR
32 The Water from the ‘Rock.. ;".... vefineeees Bxod. xvii, " T !
' ‘ daveasars . . xx,, 1-17, ) :
. "84 The Convenant, with Israel e ererreenes . xxw e e
. 35 The Taberracle....: ceeedes » x1., 1736,
36 Spies sent into Cauaan ‘ .,'. ...... vaernanosereeenres i Nixm.‘xm o 17 33

87 The People Rebel at the Reporb of the Sptes ... Num, xiv,, 1 -30.
. 88 Tho Song:of MOBeB:....ivivsercrererrsieas virrstorsreraensenns .y Dent. xxxii., 1-14. .
. 39 The Desth of MOSE8:. v s rrenren Deut, xxxiv, .
40- Joshua Succeeds Moses.. censensiuenns Josh, i, 1417,
33&-——3} L S T e
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vows Josh xxiv., 1-28. -
. 1 Saml.-iii, "
' 1-20,

S 41 The Covenant with Joahua
42 The Call of Samuel,..

© 43 The Israelites Desire a ng ‘ o enieeens 1.8aml. viii,, ‘ .
44 Samuel Anoints Saul.............. besrresesenantinruieetesannsnns 1 Saml.ix,, 1-27 xx J-11,
" . 45 Samuel Anoints David.. 1 Saml, xvi. .. :
46 David and. Gohath....h.....,._....,...‘............‘.,'.....,.u......... 1 Saml. xvil., -27
-4% David Overcomes Golidth.., e reerreeerias .1 Sam). xvii; 5 28-54.
" 48 David and Jonathan......,.... ateevteeeaaie i i 1 8aml. xviii, 1-16,
'49 David instiucted as to the Buxldmg of the Temple...-.... 1 Chron, xvii., 1-17,,

50 David's Advice to Solomon... 7.2 /1 Chron. xxviii., 1-20.

vead o

e 65 Solomon’s: Prayer-—-cont

e 58 ‘Discomfiture of the Pr. opbets of Baal

" . 3 Theé Visit of the Magi..

e The First Disciples.......

. 13 Sermon on the Mount——-eont........_

. .B1 David’s Préparation for Bmldmg the Temple «
- B2 Solomon’s’ Vglse ChoiCO. v cevervecvenseners

53 Preparations for Building the Temip le.. .

54 Solomon’s Prayei at the Dedlcatlon of the Temple ...... .

cvnaes

R R R P P T Y R P P PR TR Y R

56 . Elijah..
b7 Elguh and lhe Pnophets of Bual

- 69 Elijah in the: Wilderness..

. 60 Elqah and thha...........;..,,..,. AR v
61 Naaman the Leper......... s uueeee. ...
62 ‘The Fall of Israel.. » Sbe eeennsin
'63 Public Worship of G-od Restoreu

.. 64 Deliverance under Hezokiah. .
65 Deliverance under Hezeklahmcont,

“peeeses

R | £¢15Y 111 ) SO S S VORI
67 Jerusalem taken by Nebuchadnezmr .

" 68 The Golden Image..: ereerreens bae serenees NPT

" .69 The Fiery Furnace. oo enaeedeersasten sonen

70. Daniel in the Lions” D ................... ceerreerrrarneinar oo

.71 The Temple Rebutlt

Part IL —-The Gospels

1 Chust the Word ivvivrnnenniuniats.d eesrerconeniineneven sede
'2 The Birth of Christ announced |

4. The Song of Siméon .
5 Jesus in the Temple...
.. 6 'The Baptism of Jesus Chust
.- "1 The Temptation of Our Lord..

8 Testimony of John the Baptlat

..........

LgeT.ren yeocensarEY

T

. 10 Jesus at Nazareth. ..
.11 At Capernaum.....‘..‘ ......... enere revieeees
- 12.Sermon on the Mouut........ :

...\ft....,..’-..{...
14 Sermon on the Mount—cont.... .
15 Sermon on the Mount-—cont........ ‘
- '16’ Sermon on. the Mount—cont..:

17 Sermon on. the Mount—ocont.....

veee.sroens LT RRYRTTRY PO i’

P A

" 18:Sermon on the Mount—cont........ erevesens . ;

'19 The Miraculous Draught of Ftsheq
. 20 The Healing of the Paralytic...
21 The Twelve Apostles sent fortb " eresens
" 22 The Centurion’s Servant. The. deow s Son..
23. The Decluration concerping John..
24 'l‘he Feast; in Slmeon s House...

P3bessscenas esrairene

sereevense
“sesaen cavee

weedsisssaaasbesie s suesue

. 1 Chron, xxnx 119,
.-1 Kings iii,, 1-15 ‘

- 1 Kingsv. °

2 Chron, vi;, 1- 21.’

2 Chron, v11 2242

1 Kings xvil. ., .
. 1 Kings xviii,, 1-21-

. 1 Kings xviii,, 22-46.
- 1 Kings xix., 1. 13.: -
2 Kings ii., 1-15.
2 Kings v,, 1-19,
2 Kings xvn 4624 .
"2 Chron, xxix., 20-36.

. 2 ngs xix., 1-19..
. ; v 2 ngs Xix., 20 39,
. " 66 Rejoicing of the. Ismehtes at the Restoxatmn ot Dwme

2 Chron XXX,

v 2 Chron xxxvi., »21'.‘

Dan. iii;; 1-18.
~Dan, iii,, 1930,
Dan, vi,

Ezra i, 1 6, and jii.

.Tohnx 1- 18 o
Luke i, , 8-20." ‘

. Matt. n i-12,

Luke ii, ) 25.40. .

.- Luke ii,, 41-32.-

. Matt. iii, 5 31T,
Luke iv., 1-15:-

« John i, 19—34

. John i, 35H1.

. Luke. lV 1632, -
.. Mtt, xv 13-25." ..
Matt. v., 1 13. - .
Matt, v., '13 20, 33-37

. ‘Matt. v, 3&48 -
Matt. vx, 1-18,

. Matt, vi., 19:34.

. Matt. vn 1- 14. .
Matt vii,, 15-29

... Lke v., 1-15.

Luke v., 1626, " . -
. Matt, ix;, 36-38, x., lll S
. Luke vil,, 1-17,

; Matt, xi., 2-19
‘Luke vu 36-00
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25 Prmleges and Respnmxbxhty e eeeeenreene Mait, xi., 20-'31
. 26 The Sabbath.. wiesis deessaeanie . vaieesenes Like Vi 1-11,
27 Parable of the bower reeresarennratacenenssearanes sraneens Mark i w., 120, .
28 Parable’ ‘of the Tares; &(‘:a ............. Weearreeiishenens Matt. xiii., 24-35."
* .29 Parable of the Tares explained, with. othel Pamb]ee, . Matt, xiii., ' 36.52.
© 30.Children brought to Jesus. Condition of stcxpleshxp Mark x., 13 30.
' 31 Tmbute to Cwsar The deowsOﬁ'eung eeieerene Mait. xxii, . 15225 Malk
L Xii., 41-44. -
,32 Chnst Confessed revneres e o eweniperaness Matl, xv: 1328,
| 33 Christ feeding Five thousand ................ SUP . Mark vi,, 30-41.°
84 Christ Walking on the Sea vresns . Matt. xiv,, .22-23,
.35 ‘The Transfiguration .. e e e, Magt, xvu 1-13.
*"86 The Great SUPPer.....ecr.corsiverereiees wrerenn Luke xiv., 7-24
" 37 The Lost Sheep and Lost che of Sllvex. sesives seeenens Linke xv,, 1. 10.
38 The TW0 S0D8..0 uuiutivirernssi sirans cverrenes sun baeeenaes Luke xv., 11- 32,
39 The Pharisee and the Publican.......... eedes veas Luke xviii, 917 -
40 Blind Bartimeéus. Zaccheus the Pubhcan. tcreversannrnes- Luke xviii,, 35-43 xix.,
o L. - 110,
.41 The Good SAMALIAN e v obeereirbeveieessteereass coresrenn, .. Luke x.,'25 37
" 42 The G00d, Shepherd........cricreeiiievenrecueraiviieerenieieness Johi X., 1418,
43 Christ One Wlth the Fabhel. eerveveser seeeenaay seraeies John x,, 2242,
. 44 Humility... veri et rraans ..... John xm 117 .
45 The Death ot Lamnus eevenn ivnnaresinernn. . John xi., 50 i8. L
2 ~’4(i The Triumphal Entry into Jerusalem . Mark: xh, 1- 115 - Matt.
- KA " xxi., 9-16, L
‘47 P.lrable of the Tén' Vn-gms BRI | 12 17 xxv 1- 13 Lo Lo
48 Parable of the Talents.......,. S SRR . Matt. xxv,, 14-30.- . '
49 The Judgmentu......verreeereronnss "{ e aion rverinees- Matt, xxv., 31-46.
50 Christ Comf'orts the: Ulsciples ...’.‘...;..‘....; ...... Verrieneaes John xiv., 114, -
. 51 The Holy Spirit Promised.. : John xiv., 15-31.
'52° Christ the True Vine...... cove Foorveiolin i iveienneenns John xv., 1 17, .
53 Last Sayings of Jesus... . John xvx., 1-15, 26 33 v
54 The Prayer. of Christ ....... wiiee wenesl. Creteresees seeenss s . John xvii;, 1.26. e
56 The Box of Precious. Oxntment. Siveeneenieenienaienss Math x*cvx 118, o
56 The Last Supper.....cec.yerisiveionns R . Matt, xxv!., 17-29; -
*. 57 The Ageny iu the: Gardeu. Betrayul of . JQBUb j Matt. xxvi, 3056,
. 58 ‘Christ before (Jalapbas and Peter’s Dema“l svens - vinrenees Matt, XXV, ., 8745, C e
59 Christ before leate ..... S P Y worieess Matbixxvii, 1-25. 0 0,
.+ 60 The Crucifixion.. teeee bitieeeier shrene s esivensreieenns . Matt. xxvil, 2643,
‘61 The Crucxﬁxnon-—-cont cerrrersinennedny X TLauke xxiii. 39-56
62 The Resurrectxon /3 Marksxvx -7 Jobhn xx,
. : o L 3-1
63 The Journey to Emmaus.. verieseahen s aeep sanse vosinn c0e saene Lukg xxiv.,. 13- 35
" 64 Josus, 'Appears to - His Dlsmples. 'l‘he~ Doubts of :
- * ThOMAB. \ees cerveervanersrursniens crterereede srernirseaniiesn ‘John XX., 19-"9
.+ 65 Jesus ‘Appears agam to Hxs stclples & John xxn, 1-23. -
' 66 The. Ascenmon Creriiieereeens g ivq Mats, xxviil. -
Foxm OF. PnAYEn et L ‘, YT

Most mereiful God We yleld thee our humble and hearty thanks for thy fatherly
care and preser vation of us this'day, and for the progress which thou hast; enabled us™
:to 'mako in useful léarning; we pray thee to imprint upon our minds whatever gOOd .
" instructions we have received, and to bless tHem to the advancement of our temporal
and eternal welfare; and pardon ‘we implore thee, all that thou hast'seen amiss in
" our;thoughts, words dnd actions.” May thy good’ providence still guide and keep us.: -
. during the approachmg interval of rést and relaxation, so that we may be .prepared:
" to. enter on the dutigs of the morrow thh reneWed v1gom both of body and mmd and '

-«
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O » o
,'v“p’reserve us, we beﬂeech thee. now - and fol' over, both outh'dly in our bodnes
- and/ inwardly in. our souls ‘for- the suke of Jeaué Ohmst thy Soa, our Lord :
~“Amen.,\ X
L Our ‘Fathsr. th mt; in- hoaveq, hallowed be thy name. Thy kmgdom oomo'
Thy will be done on earth as it is'in heaven. 'Give us this day our daily bread; and - -
~forgive us our trespasses, a8 we forgive. them that trespass. agamsb us ;. and leud us
- not.intd temptatwn, but deliver ug from QVll.—-—Amen '
"+ The grace of our Lord Jesus Christ; and the love of God,. and the fellowship of .
. the'Holy Ghogty beuWith us all evermore.——mAmen g
YO Cermﬁed at 7% copy of exhibit & B " to al’ﬁdaﬁnt of Rabmt Hem y Hayward ﬁled N
- herem . / o
S ST G H. WALKER
S o ‘ Prathonotary

G E‘ ..‘
: D No.- 8 : o
Aﬁdavz% of Alexander Polson, swom 12th December, 1891

In the Q,ueen 8 Bench

In the Maltm of the App]lcatlon to quish By-law 514 of the" Oitx of Wmmpeg, S
I, Alexauder Polson, of the clty of Winnipeg, in. ‘the' county of Selkuk in tbe :

N pnovmce ‘of Manitoba, license inspector, make oath and say :—

s 1.-That. fm a, period of fifty yeara I have been a _resident m the province of' .
. Manitobs, . .-
7 2. That sehpols Whlch existed pnot to the provmco of Mamtubn entermg cORfé-

. der atxon weré, 80 far'as the people wére corcerred, pmely private schools, aud were

not. in' ‘any way. subject to public: control, nor did. they in any way. receive pubhc.g 3

8ap pog‘h Attendnnce  at such. schools was ~voluutary, sud-only the parents’or -
'"gualdn ns who ‘had children 'stfenditig school paid any fees. - There was no law or

statute as to schools. The schools were under the direction of the clergy or the

% verning. bodies of one of the three- churches, the Romun cutholic the church of -
- England, dnd the presbyterian. . :
LB No school taxes or rates were collected by any author 1ty prior to the: province
. of Manitoba entering confederation, and- there were 1o means by. whmh nny peuson -

g ,aould e forced by law to support any. of said private schools, . I

: T think the only. public revenue of any kitid thén eollected. was ‘tho customs o

e duty of 4 per- cent, but none of this was for rchigols, . There wére no municipal -or-

s¢hool rates, and no direct taxes of any kind lemed, whether by assessment on pl 0- -
pprty, mcome tax, or. obhul Wxse ‘

oL e T ALEX. POLSON

o Sworn before me, at the mty of Wmmpeg, in the county of Selkuk, tbls 12bh ’
: vday of December, ap, 1891, ..

LHAS N. BELL
. A A C‘ommzsswner in"'B, R,&e..
Certxﬁed a true copy of aﬂidavxt of Alexanderr Polson, filed: on the’ above applu

. oatlon
. Gr H WALLER,
: Prothonotary
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BT Affidavit of Géorge Bryes, sworn 11th December, 1891, - .. -

Ijn:'th('y‘Queen‘.'s‘Bel‘lj'c'llx.g o N

nou

"o Tn'the Matter of ' Application to.quash By.lavw 514 of the City of Winnipeg, ' - .

- I, George - Bryoe, of the city of Winnipeg, in ‘the ‘county of Selkirk, in the pro- . L

-, wince of Manitoba, Pprofessor in dnitobu[.,college',gmake oath and say ;.

1. That I have been a Tesident of the. pioviige of Manitoha since the year 1871 e

47,

That I'am the Mminister of the Ppresbyterian _church longest resident in the provinee; . -

", Ok the truth of themautors herein ulleged, . .

West' Territories . of the’ presbytorian chiurch in Canada, and I am’personally aware :

2. That I am familiar with the opinions b‘f"t’be'prqébyteriahé, of the province in - ,

-the yeais immediately succeeding the entrance of Manitoba into confederation in- ‘
- 1870, and am aware that the presbyterians of this province did not clain to have the
“church schools, whieh had been previously yé)lunl;arilymdintained by them or'b E
. 'the ‘church’ for them, continued 1o them- at cost to the general public, but were

willing to support a public school system., . - Sl e e

8. That in fouriding Manjtoba college, iri Novomber, 1871, T took over the highess =

: ;(;Iasé of Kildonan school as the, beginning of the college, which had thus far continued.

°’a‘.puz{ely:chixrqh,in.stibu,tion,_.apd*for which 1 never heard the elgim sdvanced that .- -

~We were éntitled; to any -consideration under the Manitoba ‘Act; indeed, I always

‘considered the governmerit, schools a8 entirely different,-and, up- to 187 1, unkoown in

~ the pountry, and for seversl.years we-did take younger: students into our church .. ...

college, who might have been educated in the government schaols alongside,

- - 4. That'about the year 1876 g strong agitation took place in.the- rovince to

. Vin legislation, . T S . ‘
" .. 5. The presbyterian synod of Manitoba snd thp North-west Territories,” which R
Tepresents'the largest religious body-.in' Manitoba, passed in May, 1890, & resolution . -

"\ have one’ pablie school system established, but this ‘agitation fuiled to obtain effect -

* héartil ‘approving of the Public School Act of this year, and I believe it is apprq,'ve(;' ) 1

of by ‘tge\great gnujo:‘itylo,f‘,thg presbyterians of Manitoba.. * - - -
.. 6. That the presbyterian charch-is most solioitqqs for the relig‘i‘qns education’ of.

Cal its children. It takes gréatcare in the voirs required  of parents at the .baptigm’

of their children, and ,inurgiqg:itﬂ Ministers to edch from the pulpit ithe duty of -

*'the publie school'system, has produced and will produce 4 mdral, religious; and intel- ~ .

. 7. I believe that the views of ‘a largé namber of .the présbyterians ‘in this pro- .
- ' vinceare reépresented by the following extracis from-a p’ublice-addn:e:s:s‘deliven:edp by
" the Rev, J. . King, D,D,, priucipal of Manitobs college, on the 31st. day.of October
(1889, After giving reasons in oppesition: to purely - secular.schools, Dr: King pro- .

" ceeds it At tho opposite oxtreme thers is.a system of separate or denomiinational

~ schools, such as to some extent now. obtsins in this' province, a system under which

. Dot only is religious instruction given, but the distinctivo dectrines and practices, of -

: 'indivi‘dnal‘ churehes are taught.. Does the continughcs aed exteasion of this system . . |

- promise a selution of - the educational difficalty ? -By ‘o means, " Less. injurions |
probably in its operation, it is even more - indefensible in priviciple than the "oue

" which has been so freoly oriticised. First; it is in_direct violation  of the principle

- of theseparation of church and-stite, "It is nnocessary, indeed it would be quite . .-

drrelevant, to argue this principle hero,”’ It is that on which, rightly or wrongly,

-, ‘the state with us is eonstitated, - I do- not understand it to mean that the state may

" Dot have regard to religious considerations; such ss it shows when - it enforces the - .-

o

i
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' obgervance of ‘the Sabbath rest, or that-it muy not gmploy. religins sanctions, as it
" does 'when in its courts of ‘law it administers an oath in the name of God; but I do -

"~ understand.it to mean, that the state is néither to give material 4id to the operations

. -of the shurch in any of its branches, nor to interfere with its liberties, ' Each, whils -
-necessarily influencing the other, has its own. distinstive sphere, and must bear. all -
- the responsibilities of action within that sphere ~ -~ .=

- Second, the system of separate or sectarjan schools opérates injuriously on the well."

" .being of the state, However useful. it may be to the church or churches adopting” ‘

.. it, enabling them to keep their youth well in hand and.fo. preserye them from any .
., “danger to faith and morpls which might result from daily contact:with those of # .
© different creed, it is'in, that measuré hurtful to the unjty and:therefore to' thé strength .

" of the state.. It occasions a lineof cleavage in society, the highest interests of which -

. . demand that it-should as far ~as possible be one.. Tt perpetuates - distinotions, -and’

. its unity and: therefore its stability and well-beitig . .

‘almost netessarily gives rise ‘to distinetions which are at once.'a'reprouch’and a
. .%)eril G e o e it Sarely™
" the: state should not,-unless éompelled to do so, lend the anthorify of luw and
"." the support-of public moneys to'a system of education. whieh so injuriously ag‘ecte
e - ut if
" s purely secular’ system of education is deemed -in the highest degrée objeo-

tionable, and a denominational or sectarian “system only less objectionable, what is -
. - it proposed to establish in their I‘pluce;? 1 aaswer, a system of public, unsectarian,. -
~ but not non-religious schools.- It-is- admitted on all hands that the main work of

" _the school ought to beinstruction’in the various secular branches.” Its primary aim-

- is'to fit those in .attendance for the active duties of. life. But as not incopsistent .
' with this aim, rather as in'a higher degree subserviept to its attainment, it-is desired -
~ that the.religious eloment should liave a definite place assigned to it in the lifoofthe .
"school ; that it" ghiould be-recognized to this extent at.least, that the school should -
- be opened and closed-with prayer; that the Bible, or selections ‘from it; should'be" -
. Yead daily, eitherin the common, orin the Douay version as the trustees may direct ;
* “that the morslity inculeated should be Christian morality, and thut the teacher
- should be ut liberty ta enforge.it, and should be encouraged to enforce it, and shodld.
be encouraged . to enforce. it by those considerations, at dnce solemn and tender,
" which are embraced in the common belief of Christendom.: A 'system of publi¢ edu- -
* ‘cation of this kind, in:which religion has.a definite but at the'same time 'strictly
* guarded place assigned to it, ought to be acceptable to the great majority of the peo-
" pleof this province. - It hus eertainly-much to recommend it. It hus no sectarian -
features, and yet it is not godless, Religt:lion is recognized in.it in stich form and de-
- gree s to make it possible to give a high toune to the life.of the.school, as to secure
more or Jess familiarity with the contents.of Seripture on the part of every child;
" and as to make availablo for the -teacher those' lofty ‘and sacred sanctions. which
“have in all ages been found the most éffectige .instruments in the enforcemeént of -
morslity.” - . RO Cee L
T o T ' GEORGE BRYCE,
Sworn before me, at the city of Winnipeg, in the county of ‘Selkirk, this-T1ih
_'day of Dacember, o.p. 1891. o S AR
' R - ALEX. HAGGART, .
e . _ ' A Commissioner; de.'
C\ertiyﬁegi 'a true copy of affidavit of Georg Bryce, filed in'above application.
e co © . .G. H. WALEER,
Prothonotary.
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Aﬁidamt of Edmund M Wood swom 10m December, 1891.
- In the Queeu’s Bencn ' T

In the Mattm of the Apphcatmn to quash By-la.w 514 of the Cxty of
R Wmmpeg. ,

v

I Edmund M Wood of the mty of Wmmpeg, m the plovmce of' Mamtoba,.

- esquiré, make oath and say —

et I am, an officer - employed by ‘the govet nment: of Mamtoba, and occupy the -

nmmmom sonoor. AQTS R " SRR

e
et il

_ position of chief clerk in-the department.of municipal commissioner, and-am also .. -

. employed in the pn bhc works department and kuow the facts he{em depesed to be -
. true. -

second year of her majesty's reign, thé goyernment of the province. of Manitoba

" erected a building- to be used as the Manitoba deaf and dumb’ institution,.the L
. erection and eompieuon of whxch bulldmg thh ity furmture cost over. 18,000

" -dollars..

-2, Pursuant to cbapt,er 25 of the smtwtes passed in- this plovmce in the ﬁfty-' .

' :_"";3 Thé government of. the provmce of Mamtoba have’ f‘oz' several years psst .-

" carried on' at public expense a 'sehool for the tesching of the deaf and dumb, aid . -

that school is'now being carried o at an. annual cost of about 7,500 doflars. .

4. This money is paid' out of the general funds of the provmce, and the school
‘is-open to.all classes of. people of every creed and belief:

E. M WOOD

. SWOI’" before me at Wmmpeg, in the" provmce of' Mamtoba thls 10th day of ~ 1.

Decamber, A.D. 1891
. ‘ .TOHN O. SM[TH
' V| Commzsswnér /&:c

, Certxﬁed 8 true copy of aiﬁdavtt of Edmnnd M. Wood, filed . on the abqva.' i
» apphcamon ‘ .

' G H. WALKER
) Prothonotary

'

No 11
' Aﬁdamt o_f lemas .chkey (’umberlan«l sworn IOM December, 1891
- ' ' In the Qneens Bench,

In the Matter of the Applmatmn to quash By-law 514 of the (nty of
Wmmpeg

R I Thomas Dwkey Cumberland .of the clty of Wmmpeg, iti the provmde of
Mamtoba barrister, make oath and say : -

.- 2209, The . schiool is. purely’ non-sectarian, and is,- for the eduoat,mn in a pmely C
seaular way of all claases o chxldven C

1.1 bave examined the Lominion overnment censug retirns of the censis of - A

the grovmce of Manitoba taken during the year 1886, and 1 find that. the populatxon
of the said province shown by said census was 108, 640,
2. From the said returns I find that the five leadmg rehgxons denommatlbns

. in the "eaid province 'wero, according to the said census, m number as follows,

“28,406; methodist, 18,648; and baptist, 3,296.
I have been a realdent of -the px-oviﬁce of, Mamtoba slnce the year 1881

. namely:—Roman catholio, 14,651 ;  charch. of - England, 2 206 presbytenans,, .

i IR SLIVCUU TYL LS S e
RN D S S :
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yen 4T believe no material..

L 1 -Ghange has .iak‘éx‘xrpl'éce'-in*ih‘e‘,relativeAnuﬁibégrs of the
/- different deriominations aforeshi SO

id'singe the yéar 1886 in Manitoba, - \
ST, D CUMBERLAND, ..
Anipgg, in.""b‘b‘e, pgo?ipép; of Manitoba, this AQEh day of .
SR 5B MoRRIoE,

S PR IP NP BN -4“C'ommis§ianer,;&::q.,l;fn'_.‘R.-.‘ o
3 Certified a true 'cépj f affidavit of Thomas Dickey C‘d‘n_ib‘er,]and, filed on ﬂh’q e
" above application, R , L e T Lo
e . G.H WALKER, .-

i+ .. . Prothonotary,

" Swort before ine, at Wi
~December, a.p. 1891, '

T e No.i2...
o Aﬁdﬁvz't'ofxuﬂecto Mansfield Héiwél{,r sworn 12tk Deéémber', LSQL o

S 'In the Queen’s Bench; " - A .
" In the Mattei of the Application o quash By-law 514 of the City of -
ST R I 'Winnipeg. s ‘
" . I, Heetor Maisfield owell, of "the «¢ity of -Winnipeg, ‘in the provinee of -
- Manitoba, ésquire, malke oath and Ay — - . T s T
" 1. T haye resided in his. provinge continuously for the last twelve'years, I
. - have travelled ‘over large portions of this “province, and am fariiliar -with. the -
.. Beneral state of its sottle ent. and the distribution of its population.’. o
" " 2."The chief city of the provirce i the ' city 6f Winnipeg, with a present papu-
lation of about 25,000 people. " There are two other towns with populations of about
4,000 each, and,-there is g large number-of villages with Populations ranging from
-200 or 300 to 1,000 people. © . oo R ‘
. 3. Accordtng to-the | 8t census taken in this year, there is reported to'be about -
- 165,000 residents in the whole provitice, and in my opinion at least 50,000 -of these -
reside in yillages and in the towns and in-the city of Winnipeg.” The temainder of ~ *
- th'e‘pépulation reside upon farms pretty evenly, distributed over an ares of country.
- exceeding 23,000 square- ilgg, . 00T T o
© . 4.From my knowledge of the sparse settlement of this country, I verily .
believe that if separite schools xre grauted to the English chyrch people and to the - -
Boman catholics jt will be very difficult to Support any system of public schools
except in the centres of p. pulation like towns and ‘cities, ana T verily believe that 'if
. three systems of schools were established, each system would be very defective and -
~ would bé of little use tow‘z{\_rds general education, " ) o e
. . . | ' '

%

| , . - ‘H. M. HOWELL, -~
-8worn before me, at Vé"i’nnipeg,‘ih the province of ‘Manitoba, this 12th day. of’
Decomber, a, p. 1891. - S e . o T

" HEBER ARCHIBALD, B A
) o : con 4 Coemmissioner in B.R.; de. [ .
3Certfﬁqd & true copy of the affidavit. of Hector ‘Mansfiold I{oﬁgu, filed in the ™ *
above application. o . E o ‘

Y

1

IR " ... G H WALKER, -
b o ' Protl{onotary.
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o Judges’ reaqons,-—-!udymeﬂt. . .
S e TmeCameVesmo o
", .. 'This is an applieation made by a ratepayer, a member of the-church of England, " .. -
_“to qilash the by-law no. 514 of the oity of Winnipeg, for levying and raising the .-
. aseeqqmqn‘tp‘foi‘ the year.18l91,r oq“‘th’e“groun‘ds“ FRNEL LR A A . S

» (1) That-by the said by-law the amount. estimated to be levied -for school -

-¢-expenditure is levied upon members of the church of England and all other religious

.- ~denominations alike. = . . " T e e

ST (2) That it is illegal to asséss members of the church of England for the aup};lmort, i

.of sohools which are not under the control of the church of England, and in which -

there are not taught religious exarcises prescribed .by “that church. The affidavits ,

filed in support of the application allege that at the time of the union with Canada ‘

. .of what is'now the province of Manitobn, there were in operation a number-of paro- .

. chial schools,"in whieh the: distinctive principles and doetrinés of the chmreh of <.
. -England were taught, and which were .supported by - members of that church, and. . - -
" out.of the funds of the church. ‘In the pase of-“ Barrett vs Winnipeg,” a Roman '~

" catholic ratepayor sought to'quash two by-laws of the city, levying by asseéssment-
_the amonnt required for the municipal and school purposes of the city for the year ‘
1890. ‘The ground upon which it was sought to quash: these by-laws wes that, bly R

-. them thé amounts levied for school purposes for the protestant-and eathelic.schools - -

wore united, and one rafe levied upon protestants and Roman catholics.aliké for the '

" wholesum, - The question involved.in that ase was whether “ The Public Schools -

-Act.” " of 1840, under the authority of which the city had -acted, was one within the -

. power of the local legislature to'pass, ‘The argument against its validity was that =~ .=

‘the Roman catholies hiad at the time of the union, denominational schobls in this

. province, and therefore the act prejudicially affected » right oi-privilegé which they,

.. 88 & class of persons, thon had by law or practice. The supreme gourt has decided

"-this contention to be well founded, that the Public Schools Act.is one which the
‘legislature of this province had no power to pass, and has ordered the.by-laws in = ..
‘qnéstion in that case to be quashed. If the facts alleged in the affidavits suppoiting - .- " "

' the present application are correct,and no attempt has been made to contradict them, S

" I do not see how it can be distinguished from “Barrett 3 Winnipeg.” The supreme
court there decided a case in' whick the question iwas raised a8 here, by an-individual,

member of the church. There can he no doubt that under the decision in. that- case.
the members of the church of England ave also.a class of persons who had, in'the . . -

- ‘matter of education, a right or privilege by law-or practice at the time of thé-union. "° . '/

- In the New Brunswick case of re Renaud, the court ‘in New Brunswick: deglt with- HRE
section 93 of the British North America-Act. In that case tho learned chief justice,
now chief justice of the supreme court, held that the words of sub-section 1 were not

- intended to’ distinguish between Ruman catholics on one hand and protestants on the | |
-other. The wsub-section menns, ke suid, just  what it expresses, that “any,” thatis ) -
every “ class of persons,” having any Tright or privilege in respect of denominational : ‘
schools, whether suchr class should be one of the numerons denominations.of protes-": .
.lants or Roman catholics, should be protected. If that is. the trne: reading of sub-; 1 - -
section 1-of section 93 of the British North America Act, and [ do notsee how any™ 7 -

"+ other reading can be given to it, the same construction must be pat gpon the corres- .z . .
‘pording sub-section of .the Manifobw Act. - The words proteatant and' catholic are - ] o
need in'the British North America Act a8 in'the Manitoba Act.. That being so, there '~
can, I think, be no doubt that under the decision of thesupremo courtin * Barrettvs. = 47 -
"Winnipeg,” the members of the church of England ‘are a class of persons -who had, =’ - *

- -at the time of the unjon, a right or privilege by law or practice, which is prejudi-
cially affected. I ¢annol seo that the argument can be urged of aoguioscence on the

© ‘part of the applicant, . He may not, indeed he did not, move while the previoas
school acts were indforce, but it is a public right he is now contending for, and T do -

- not see that such a constitutional right can be waived.. 1t may slumber; or not be, ' '

> T

e e
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-, : enforged, but it is there at' the same time., If the members of the church of England
+" .+ 'have.the right or privilege ‘under the act,’it js. illegal to- assess rnembers ogthat) '
.+ -church. for the suppoit of schools whigh are not ‘under the control. of that church,
~ ... and as the by-law vo. 514, now'in guestion, levies .one rate upon ratepayers, of all
.. "denominations it ie-illegal and must be quashed. " Mr. Justice Dubue and Mr, Justice .. ."
Bain both concurred, .~ .. ol L S N '

. Certified a-true copy of the judgment of the chief justice of thb",cou’if‘,t?df‘-queen’s‘ .
bench delivered on above application. - - . . . o ool h T
L g_\,Pro“tho:igt‘mjyz .
A ¢ E
S

. Bain, JusTICE. Y
.+ I agree with-the chief justice that the application should be allowed. \I,n view ’
of the decision of the supreme court réversing the_judinent of this conrt-in “Barrett . -
vs.” Winnipeg”. 7 M.- Ig.,'V273, it .seems to me. that the .only question that is - -
Fen to us to consider is whether, the. applicant has shown that ho is on& of a - -
ass of persons who at the time of the union weére maintaining denominational

0
Loe
" schools; -the affidavits filed show that Mr; Login was at the time of, the union; and

sfill ‘is, a member of the ohurch of England,-and-at the time of the unionthe
" "church of England was maint8ining.a number. of schools, and -that these schaols
. .. beyond question were strictly -denominational. schools. Now, unless it ean ‘be -
"+ . ‘held that sub-section 1 of section.22 of the Manitoba  Act applies only to’ Romdn
‘ catholi¢d’and protestants, and not to Romarn catholics and- the geveral protestant
. “denominations ov classes of pérsons who were ‘mgintaigﬁ?&d’enomimtidnal schools),” .
... the applicant here: is in precisely the same pogitiofi “that Mr,: Barrett was in'.-
-. . in “Barrett v3. Winnipeg,” and he has made out a much stronger gs@ia‘s regardé"i#%(
" the episcopalians than Mr. Barvett did as regards. Roman“catholics. - What was -~ %
‘ shown in the Barrett case was, that the applicant was aratepayerand a memberof the .
.+- " Roman eatholic church,and that the church prior toand at the timeof thée -union had - -
.. been maintainingdennminational schools,and the supreme court holding thatthe Public
"~ .Schools Act, 1899, piejudicially. affected the rights of Roman catholics with respect to
"+ - denominational schools, declared the act to-be invalid, and quashed the by-law that
the ‘city of Winnipeg had enacted underits'anthority. As régards the application
<" “of sub-section 1, I agree with the chief justice, that it applies not merely to protés- -
. - tants- and Roman ‘éatholics, but to. eveiy class of persons who were.maintaining
" 'denominational schools at the time of the unipn, and indeed, the decision. in ex parte
. Renaud piobably precludes any other view of its applieation. . . - . - .
1 cannot distinguish -the present cnée from * ]?arret.t,vs.-Winnipeg," and I think
" thé.by-law must,. therefore, be quashed. ot :

Certified a true copy of thé judgment of Mr. Justice ‘Bain, delivered on the
-+ above applicatian, : Y o TR ‘ .
' - o - G. H. WALKER, . -

N .. Prothonotary. -

R . Noma. - - .
Rule absolute quashing By:law. No. 514, date 19th December, 1891,
T I tBeQuegh’s‘Benéh. T R ’
~ ' In'the Matter of the Application to Qu;ast‘:, By-law 514 of the Cityof .=
RS 4  Winnipeg., L e T
S UpOn reading the rulo granted heroin on the &ith day of December, A.p. 1891, upon:
. the application of the applicant,  Alexander Logan, t0.quash the eaid by-law and:the
" "affidavit of sérvice thereof, and upon redding the cortified copy of the said by-law
. and the affidavits and papers filed in support of #uid' rule; and the affidavits of the
: Reverend .George Bryce, Alexander P,olson,'H.- M.,}_Iowell,AT'. D. Cumberland, and
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E M Wood ﬁled on bebalf‘ of tiie cnty of Wmmpeg. and upon readmg the ordet by';

: - 'thée Honotrahle Thomas Wardlaw “Taylor, chief justice of this. court, referring the.

. said rule. to the full court, and xipon heaiing what was allegod by coupsel for , . -

. .the said applicant, Alexandel Loﬁn, and for- the city of’ Wmmpeg q.nd Iov the

. .attorney-gendral of the provincs of anitoba; - S

-, w1t 'is" ordered that the said by—law 514 of the ci ty of Wmmpeg be nnd the same
- -m herebgr giashed.

iv .is furt,her orderad thut the sald cuty af Winnipeg do pay to: the said

a.pphcant Alexander Liogan, the costs of and incidental to -the said.rule and upph- o

- (catlon forthwnh aftex: tuxauon by the master of this cour t.

" S By the Gomt
e RS T G II WALKER

R I S ‘
' Sooem T e T Prothonotary
Cex tfﬁed a true copy of !;he mlu absolute wsued at’ tho above apph{éﬁmﬂ
. Co TR G H; WALKER
. Co e Protkonotary
No.15 Al

' Order grantmg Zeava to appeal to Her Majesty in Counczl dated 1511; January, 1892
‘ : - In the Queen's Bench ' .
* In'the Ma.tter of the Apphcat,mn to quash By-law 514 of the Glty of Wmmpeg

‘ Upon readmg ‘the petmon of the city of Wmmpeg prexsented in this. mattet .
. .praying for leave to appesl from the jidgment. of this court given: on the :14th day -
* of December. last-pas, and ‘the affidavit ﬁled in support ther eof‘ and- upon hearing

: ‘counsel for all parties; .

-+ It is ordered thatupon payment mto thxs court to the eredit, of this matter of .
the sum of 2,000 dollars as. security, that the city of Wlnnipeg will - -effectually prose- -

" cute this appeaf the said ecity be at. hberty to appeal from "the said- judgment {o -
. her most-excellent majesty the queen in council; and -pending this motion the eaid

“sum. of 2,000 dollars has been pa:d into this comt in thzs matter by the crty of L .. -

Winnipe .
’ Ispisgfurther ordered thab the saine be taken as such. -security and that the. said
* appéal of the city, of Winnipeg to'her most exoellem majesty the queen in 00!1!101[ be .
and the same is hereby allowed, . :
"Dated at the clty of Wmmpeg this 15th day of Janunry, A.D. 1892 .

By the Court. . "

AUGUSTUS MILLS, -

. o . . Deputy: Pmthonotary

C’eruhed a true copy of the rule absolnte xssued on' the above applxcatlon
PO G H. WALKER,

A < Prothonotary, .
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.‘ :‘;Z.’fr;)lti;'oﬁata}y’s Ceft{ﬂéétq of Co'i}ectneqs,éf Transcrzpt :»“.Eéc}brd,iddtfedl?éik;;’]éndéry,{ 189’2;;',15,
I glie‘Ma’t‘té"x" o%ftﬁe-'A'"piiéat;iésa':t'o'_éuag;}‘By-"my}y ‘5:14\5?‘ thio City of -

. "Winnipeg.,

: ,‘T,I,-‘Gépltfféy Hemy Walk,e‘l_‘,'ﬂbi ‘the qiéy of "Wi'm.xi;l)e‘g;in the provines othnitbbn. »

o prothonotary of the court of queen’s:bench for the province of Manitoba;.de hereby -

-cartify that. the forogoing copy of the rule nisi herein and the foregoing copivs: of

" the affidavits of Daniel Coyle, the Most Reverond Robert Machray, Alexander Logan,
- Robert. Henry Hayward, . Alexander  Polson, George Bryce, Edmund M. Wood,

" Thomas Dickey: Camberland; and Hector Mansfield -Howaell are (rue copies of the

. said.yulernisi herein and of the affidavits of - which they purport to be copies. o
-+ . And I do further certify that the.foregding. papér marked “ A ” attached to the:

" . eopy of the affidavit of Aloxander Logan is a true copy ‘of the exhibit “’A ” to the

. #aid original ‘affidavit.of the sanid Alexander Logan being a certificdcopy of by-law -

©. 514 of the city of Winnipe

~ . T do also certify that ﬁne pamphlét attached to the copy of the affidavii of Robert, .-
" Henry Huyward is a true copy.of the éxhibit “B" to the affiddvitofthe:said Robert
‘Henry Hayward, - . = .- . . o 4 e )
- " And I do farther certify. that the foregoing copies of the reasons for ~"judgment .-
. “of the honourable the chief justice of this court and of the Honournble Mr. Justicé
- iBain are true copies.of the.said reasons “for judgmeuts, respectively, and that the
" forogging copies of . the rule absolute to-quash the bydaw and of ‘the rule absolute
allowing an dppeal herein to her most oxcellent’ majésty the queen in council aro
" ‘true copies of the original rules absoluteé jssued:herein, and-that the rales, afidavits, -
- ~exhibits and reasons.for judgments; above referred to, are the only. rules, affidavits,:
. exhibits, or other'material or reasons for judgments made, filed-or given in connec- ..
. tion with the said application and constitute the complote record of all the proceed-
" “ings‘upon said application. . - " o R

. In testimony wheréof I ha\ze‘ﬁéréuvn\to set my hand and ‘affixed the seal of f@‘h.e- -

said court of queen’s bench for the province of Manitoba, this. 28th .day of January, .

. AD.1892. | - R
L " 'G.H, WALKER, - -
- ./ ‘Prothonotary, " - . -

-






