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IMIKI'ACK

TO I III. Ill III KKITION

I ilWKuj^aiii Itct'ii I'litni^tPfl li) the Vi.tlmi witli tin

rt'K|MiiiMtl>ilit\ III' ((liiiiij^' .1 lieu oilitioii <>J' this tnafi-i".

If niijjlit II. .t iihiiiituriilly li.' su|ijw»sefl tlint ilu I.im

"i>r(l liiiil, litfoif now, liccii >*ai<l on tlic iirihriplrs

a|(|ili<al)lt' to till' s|M'<ifii' poif'urniainf ul' iuiitra<t> in

llnjfliHh law : l>iii, m a matt. . "— t, in tlic .oium' ..I

fill' jtoriud -inailv "ijilit viais han i'la|i.s(Ml -»iii.c

till' |iul>liratinn i»t tlio Kuiiitli ., >ii. inoir tliaii n

liuudiod and twiiity .asos have lircn mpuitcd, and ai<'

rited in tin- pii'sent volume, uliiih iiitliidi' not nifivly

ilhistiations nt' thosr piiuiiplc's, luu also sonic intdcsi

ing divflopmtnts of tlu-ni. Such, t'oi instance, arc

llnHitt V. E'lil ,</ Diiilhi/^ disi iHsiiijf the },'round and
limits ot a purchaM'r's ri«,dif o| repudiation; Mi'i-'inr'.

liinthfrs V. .\fi<isiiri>, on interde|MMideiit contract.s : and
fi> Stiiikliji, |Ktintiiig out the \eiy wide applicaliilil v of

f he doctrine of vendor's lien.

Something, too, has for the first time been said in

this Edition on a tpiestion at present undecided, namely,
the |Miwer of the Crown to sue, ami its liahility to \w

sued, for speific perforinaiiec.

But. for the most pari, my ta.sk has consisted in the

re--tatement, with sundry additions and modifications,

of m.itters alreaily familiar, in tiie form and inaniuM' ol

their presentment, to the English speakinn' l''gi»l world.

W. I). |}.

I.IS' Mi,\-V lv\,
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PHKrACK
n» Till KM Kill KhllloN

Kuii tl.i^ K.li'h.n tl,. K..liinralnn.. i^ r,H.,H,n,jl,|,., ,„..| h,. ,i ,,,,1

iiiicoimriiMiH of thu H"«|M.ijMiliility.

iMliiiin till) |m.|1<n1. luoro than ., .|,..ii.l.. «|„.|. ha, ..laim,.!
M.ir.ah.. i-iihlicationof (hntlH.il i;.|iii..„ th..Hi,f<i,nut ,|,.,.i.i..„M

.i|H.ii .|U«.Mt..m.* falling within th.. |,uivi,.« ,.t tliis i,..;,tiM.. h..s
U'm ropi.Mi- an.l .•..n-.t.int

. .n.l •!,.• (|nv, ^h-.w- n.. .i-n ,.i

'•Mrkoninj}.

Ir. parti, uh... th- lopi, .,f \V,|f„| |.,.,u„l,, „„.|,., ,|„. ,,„,„„„„
'•n.liUoii of «ih. rdaiiu- i.> .|,.h.v..| . .,n.|,l,.|ion, has U...,i ihr
>-ubit..tofinunh,|U.|i.,i.,Mi».M,s.i.,n; ih.Mv huvo U.-.n num..r..us
<U'i'.mom 01, .|u,Hti..nM ..f I>.M.!.|f„l Tith- ; an.l ih.- |...u.ntiHl.ti..«
.iii.l limiti of tho C.uit'. jmis,li.;li.. , a ...n.|..r h„,| pui.has.i
"MiuinonH Uhv.) W'H amply illiistrut.-.l \,y i..p„n..,| .aM-s.

Als... pt Um »hh.|. thoiiKhi a.lvi^ahl," |„ t .kt^ iiotiw, in th.-
'liupl.T Mil DamaK'UM, „f thH mh. i,, AV,,,,.,,,/ v Thomlnll .m,\
tn.Hlein application, of thai .ul- ; aii-i th- * o|k, oI ij,.. ti,«,
'Lupin of I'art I V, „ow iniitul...| of ,| pKicnliuj., „p to
ami iinlu.IiiiK .l.i.l«iuent " han Invn in sonu- lu.-aMuie uxlmi-h-l
in tluf dircaion iii.licut..-l hy thf alt.T.Ml tith- of iho diapt.i
The ooinhiMCMl elV.H;t of tho fo„,j{oii,K « ."iHes has hwM to a.|.|

not ui.ioii.Hiderahly to the text an,| notes, tf,,. n„n.U.r of „owIy
citeil eases iHsiiii,' iipwanls of ihiee inin.ireij.

Kiinher, the le^'islatioti of the last ten vears-notal.lv the
Volnntary Couvoyaiicfs Aet, iS!).!, an.l the .Manie.l Women's
I'loiHMiy Act of the same year, uii.l in s..me .loKie.- the Trnste.-
A.l, 1893, the Menlmnt Shipping A<t, 1,S!.4, and the Und
Innsf.T Art. l.S'.t7-has n...<esiitate.i moditi.Mti.m.s of the
'exl,

The Kdit..r has. houvv.tr, Imm-ii solieit.nis 1., mterf.-n- as
I'ltle as iKmihh. with llie Author's ian!,n.ajfe. an.l to preserve
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( VII )

PKFFACK
lo llli: rillKI* KhITlON

Ink StNutiiil l-,ilitii>ti II' tliiM Uxik Mii^ lit myii'ir .iii<l Mr.

Willi, III! |l<iiiiil)liw)ii Uitwlin*. '>t' I.iiiiiiIhk hin. Iturii^ti'i-ia-l i»

,

M \ mill lull' Ki'll'iw iif Trimly ('ulli-ai'
•
'niuliriil..'f, 1 1"

I'Xli'til iimI nii|t<irliiiii:i> nl Iin .i^^iiliiiuM' iitriv U' Iciiiiml liiiui

llm I'ri'fiiif !•> till' Ht'ioii'l Khti'iii hi iIm' |.ri""Mii Kliti^n I

lliivi' lH«fli iliH|iliii| li\ iiiv <<ii||

All till' lllt||ip|'t.lllt >li<<'i-<|iiti'< hIiii li hitu- Ih'cii |ii>>iiiiiiiiri'il >ih

'111' ^llltji'i't" i|i<iri|-.<i,H| <j||i'f (III- S«>i'ii||.| |-'^|itiii|| li.ivi" II '\t l|ii|M'<|.

In'ffl ll'lVllI'll |l.

Ii Hiiiiii- iii.itiKr<4 ii'l.iiivt* III I Im< riiiiiii'i |ii.i 1 1< < III till'!. Mill

III I 'liaiiri'ry I liiivf tliiiii'^hl it riM-*oiiiilil.'. Ii.iv iii_' r»»v;;i|il t"llii-

I. |i>>»' iif liiiu' -.1111. III" .luiiiniiiirw A' I- i .itiH' nitn ii|hi iin.ii, i.i

III' iiitiri' lirii'l' iliaii in iliu Sfcniiij Kilitiwii riiii< tl I<l |it.irlii '-

III n-jjiiril I'l ifl'iTfiH't's 111' litli' iii'l ilii- 'lui'^tinii ,(•* III |iiiriil

Viiriiltintl U'lii.; -u'l i||i liv till' I'l iltitlir 111 lii'iti' liliillv ll'.iti'ii

tlultl Uiforr

III rtJ>"|K.'i t til l||i' riilluwlll;; lll.ltlil-- -..|IH' 1 .il|i|.ll!l.lli|l' I'll. III'.'' -

"I .I'lilitiiiii'* liasf Ih'i'ii intnnlii' I'll ilir iiii<.;iii iinl i>iiils lii<<i is

iif till' iiiri''iilii'i lull 111 -|M'. ilic |M'i'iiii iiiiuri' . till' I ,i<i- 111 /.'../'.-.

I'liitii: !•• \ /,'/i'i/>. . ' I triMli'il 111 HI ail iilililiuiiiil imti'), tin inli

ii.ii ts til' iiiiiiiii'il wiiimii r'<|ni-iall\ uii'iri I III- All hI' 1.*><'.'.

I.I llllS^lllfl nitllll lulliillril ll, !' Inly Im,, .1. 1,1 jhnill'il I'-li' lln

i.ii nj Ih. J'.niiih >ililin„ ii ,ul i.t n, n;il , mihi ,.,„ illr.l W l> l;\

I \\ii>» lirVt-r llimi' i-(ill'<r|iiti« tliuil lluu "I ill'- ilulVrt-i ul tlil-

lii'iik
: iiii'l I U'litive tliat I I'liilil now writi- a l«lti'i Iri'uli-i' nii

llif siilijcri. Iiiil fur siirli w laUiiir I liavi' iH'itlii'r tiiin' imr

iiii'liiialiiiii.

K. K

1:1,1!,, II ll. I V.I'J,

«v
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( ix )

PREFACE
TO THE SJXOXI) KDITION

MoiiK tliau twenty years have pnsse.l away since I (iisi wrote
auil published tlie following treatise: aiul in that space of time
^'l•oat changes have been effected in the law -aiul a great
volume of (lecisions bearing on the subject of this essay bos
lieen pronounced.

I must expect a severer criticism for this second edition than
that, with wliich the first edition was received: but I am sure
thiii the kindness whicii I have always received fro-n toe
members of my profession will not fail nw now.
There is one notion often expressed with regard to works

written or revised by authors on the I'.ench which seems to me
in part at least erroneous -the notion, I mean, that they possess
a quasi-judicial authority. It is hardly enough remembered
how ditfei-ont are the circumstances under wiiicli a book is

written and a judgment pronounced, or how much the weight
and value of the latter are due to the discussions at the bar
which precede the judgment.

I have revised or re-written or written the following parts of
the [treseut volume, viz. :

—

1'ai;t I.—The whole.

ir.—The whole, except ])art of Cliapt.T II.

„ III.- The whole, excejtt Chapter XXV.
V.—Chapter \.

VI.—The whole, except Chapter I,\.

The Xlth Chapter of I'art III. (that on the Statute of
Frauds) was originally revi.seil for me by another hand and
may retain some traces of a ditferenee of" style: and in other
parts I received some assistance from my former pupil and
friend, the late Mr. H. W. Mav. Hv far rh.- neater pirt of

^^«5^;^
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this work ni' revision ami re-writing wtis done liv nie Iwlore

leavinj; tlio bar. These parts of tlie work have Ijeen suhso-

ipiently itnised mid brought down to date by the hiboiirs ol

Mr. J'awlins.

The revision of the other parts of tiie volume, namely :

—

I'AiiT 1 1.— I'art of Chapter II.

.. III.—CliapterXXV.

,, IV. The whole.

V.—The wliole, except Chapter \'.

„ \J.—Chapter IX.

lia« been undertaken by Mr. Hawlins alone. He ha.s ctmsulled

ine on various points which have arisen, esiwcially on the

^'eneral arrangement of some of the chapters; but the wlude

merit of this work is his.

To him also is due the entirely new Inde.x, which will, I hofie

iind believe, be found a valuable part of the book.

Aly thanks are due to Profe.ssor Holland, of O.vford, for

kind assistance, tiie natm-e of which will be learned from the

additional note at the end of the volume.

h V.

I.ixcoln's Inn,

M<iy. \*<Si.

mmmimm^am^mm^m^^^.j^^^^'^ms^^^^^MA
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rilEFACE

TO THE FIRST EUITIO.V.

I'liE following,' i)aj,'es ooiitaiu an atten.pt to inquire into tin-

piinciplos which i,'.)vern Courts of Equity in the Specific Per-
luimance of (Jontracts. I otl'er this little boolv to the members
'•I' my profession, with soniev-hat of hope, l.ecaus.> I know the
in.liiltrence with which they are wont to accept the results of
houtst labour spent on professional subjects: but with much
iu'>re of diffidence, because I am not ignorant of the difficulties
of tlie subject on which [ have written, or the shortcomings of
my own performance.

The scope and object of my essay will Ije sufficiently learned
from the Table of Contents. It will at once be seen that they
an- esseutii'.Uy different from those of tlie admirable worlis of
f.ord St. Leonards and Mr. Dart on tlie Law of Vendors and
I'lircliasers. Those treatises discuss the contract of sale of I'eal

estate and ail the relations thence arising, so tiiat the doctrine
of specific performance is treated of only as one mode in whicJi
that contract is enforced : wliilst the present work is designed
to elucidate the principles of specific performance in general.^aud
the contract of sale only so far as it requires attention as one of
tlie contracts whieli tlie Court enforces. If the object of those
learned treatises had not been thus distinct from that of the
following pages, I sliould never have tliought of committing
tiiem to pi'ess.

Tiie comieotioii of the <lilferent branches of Law is, like the
coiinectiou of the sciences, so close as often to embarrass the
writer who attempts to treat of one subject by itself. I have
foun.l this difficulty continually recurring, as I have been
engaged in composing this book, because it is by no means easy
to decide how much of the Law on many questions nuf^ht to inid
llace in a treatise on the principles and practice of the Courts

'!^8^<^' ^a^^i
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in »i(ecific iit'iioriiiuncc, and liow mucli fiiijjlit to Ikj reforied tun
(liwiUMion of tlif i>arti(Miliif s|ift:. of i.ontriiot to which tlio point

iniiy rolntc. I havt; fiideavoureii on each occasion to solvi- this

i|Mo.stion with a view to the [iiactical utility of tlie foHowin-,'

p«;;u8, and to wliat I suppose a hiwver woiiUl i-oasoimhly exjject

to find in a treatise iit'arin;,' tiio title of tiiis volumo.

Several important decisioiiH on tiie -uli.jcct of sjiocific per-

formance have appeared durinj,' tlie ii^tesH of these pa^'os

throuf,'h the press, which [ have found it imimuticahle to

endjody in the text : some of these cases have Ikhju reterred to in

the notes, and otiiers only in the Talile of A(Ulenda, to which
the reader is n-forrcd.

My friend Mr. .1. V. (Jreen, of the Middle Temple, has

ohligingly read the proof-sheets of this liook : I j,'rateftdly

ncknowledfje ids kindness in so doin;;.

5, Nkw .sgiAiiK, LiNXOLN's Inn,

•2U!i M<,;i, 1308,
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NOTK

["ill- I'iil'iwiii:; nliiioiiK Mv (vtw\i< wlinc it in i.tlicrwiiM' slat)'.!) rclVrn.l to: -

l>niiicirn rjiiincery I'liutiii', 7ili nlitinn.

I>iiit'i. VViiii(ir« iiimI I'liri Ii iw'iH, Tili o.liii.iii.

ro|llilali<|Mf'« Treatisf nl' F;.|iiily, "iili rililiuii.

Ihilliiiiir« JiirinjiriHli'iicc, lllli cilition.

Alii<Mi« k'i4 ( Imiiiory I'rnitii e, 'Jn^l t'liilioii,

>faiiu'ii Aiicifiit r<inv, lOth Klilinti.

^rir>ii'f4 IViri'i'K [citiMJ an "S<tc,ii"], I'.tli nlitiipii.

StPlihcii'H Plia.liti;^, -ttli cilitidii.

Sii.rvV ('iiiillict lii' LiiwH, 'Jiiil nliticin.

StnryV ;;tiiiily .Iuri»|iruiliiuc, loili cliiidii.

Sii;;ili'ii'« V(iiilcM> and I'lirchimiTs [i itcil a^ " Si. I.i'oii. \ nl.' ". l:',tii

I'llitidii.

MiilMi-.rs I'ltMtiw of ricM<iiii.:s i^ cit,.,l tlius:—"lU.l.wlalf, I'l.ii.l."

riir viiliiiii(-i ofilie I,:nv .Ii.iiriiiil UfiHirts ^itl,l ari' tliow „( ihr New Siii-^.

Till' Uulos (iftlie Su|)iviiio Cmirt arc cituil thiih: ^1!. S. ('. i inl. 1. i. 1.

?<tatiitcs cited in the text or iiuIch will 1h> fnui].! in ilic Index, inkier ;licir

several titles, and al».i under the ;;eiicral lieadiii;i "Stati to ih-kii."

P
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THK

^PKCIFIC rEHFOHMAM K OF CONTKACTS.

PAIlT I.

TIIK .11 l!lS|t|( TloN.

^m*

CIIAITKK I.

IIIK nl!It.|\ AM) (;KNK.|{AI, « HAK \< 1 KI; i>K IHK

.ri KIsDK lloX.

S 1. "A mXTKAlT," n:iys tlir illltllnr of 77„ Miiiiu',

" i- 11 >l)oc" h liftwixt partio.s tiiat ii tlii"!^ uliidi is u(»t

ilotic lie dotu'." ' "A coiitnict," >ay.s I'"ij|litf»ko,- "is

iiutliinjr l,nt ihi' cuuHont of two pi'isoiis for n tiling to

Im' (lone or <rivcn l»y tlic one t(» tin- otiior, and it is

III liotli siili'S ohlij^atoiious." " Tlu' >ul).st;iii(f of all

I oiitracts,
" siiy.s West,' " consistoth in consent as their

iiiiittrr, and in the eausc or Im.sinesse as tlieir foiiui'."

'A rontrutt," suy>< Sir William JMackstone, is "an
iirifenient ujum suHieient consideration to do or not

ti> ilo a particular thinj^." ^ "In order to coustitut*'

ihiK.-ilicatiiiii of iiiMtractti, whicli ])iu.

liiilily ri'pri'scnt.-* ilic eurnut \iiw^ of

the Klizulxtlmii lawvorc.

' U' .Uu. Com. WZ. r..r otluT

(lutiuitiou.i, M'f HdUaihi'K KlcineiitJ

;:i ./'.inr-pniilciiv-X v^iilii ^iii.y, .u^,

li'iS , I'l'llock oil C'outratlH, cii. i.

;

Anwii on Comractn.

K

cuiilr.v t

u.

' <!,. ii. >. -.'T.

- Tl.- Seen. 1,1 Part of the I'aralklr

'1 I "iilcri'iicu of ilii' Civil [.aw, tlic

Ciri'ii Law, ami the Ciirniiioti Law,
I'."'-',

[.J.,
lis, .-;..

"v-t, >y:;;i;oicx-;;raj;r:j-, Vt^x: I.

Tiir intriMliiction to (liis j«rt run-

l.iiii- a iliMiission on thf nature aiul

«^

>

i&^^- tf-uVl*.;



TiiK jnnHr>i«Tt'»N'.

an ii){ii>i>mi'iit «»i •oiiirin't," mu<I Kini|tr»lry V.( ,
" tw.

ihiiij^t iir< HM|uii.iff'. Isily, fhi- will, ui.l I'li'lh

ml, wlnflii'i in Horil i>r <l«'<i|. ulnrrliv ili \vi

Mill

II I-

th'ii to till' nth* irti I.

l)>'liirl-

tlillix .if

riifllriw t

i'i)t litn

Wli.il

»lii ill.

p»rfijrrii

IIU'U Is,

< omiiititiH fih'ii

into all a^rrrfmi'iit nr "nntrait to do, or ii<i| to tlo, Mnrii.

|»;irtiiiil,ir tliiii>» iiiiIi«.m Ih' hn willcl that fin tliiii-

MhnuM Iw tloiii' or forLuriK', iui>l >Imo hn^* i<tiniiiuiii<Hffil

(hat will to flic otht-r partv liy -*otiic hI fiij,'a;;{iiiK '"

vnrry it into .•H'r.-t ; wli.ii L.th |wuli<^ will tl.r ^,uii.

lliitijr, atnl o'l.'li roniniiiiiiiiit<'H \m will to iln' nth, r,

with n iinifiml «'n;,'ii<,'i riu'iit to . arrv if into clVfit, tli- h

(iuhI Hot till tliiii) nil ni»ri'.iiiitif ..i .ohtra't Iiitw.cn

tin- two is ( uimtitiitfij. "

'

8 2. Thin trt-atitc Imuh; di-votfil to a ilisiUHsioti not

i>{ ciiiilrartM in -,'. n.-ial lait of one paiti. iilar iii.flio.l .,1

,,
n'lviu^ ivli.f in r.wpr.t lA' tlifiii, it is not |.roj„H.'.| linv

to (MiitT into til.' niuiK'ioiiH points whi. Ii nriic upon tli

nlM)\ • <|t'»initi..nrt. Many of the poinls wlii. h would
ri'i|niiv attriition in sn.h a iliHciHsion will I..- found
trcat.d ot under the h<ad of tli.> di'f.n.cM wlii.h iimv \>r

riis.'d to an aition for sprr-ifi.' |MTfornirtinc. That mod.-
of tivatnieiit, if l.'-s lo;,q<al, is, it is .oiicoiv. .1, mor.' pra. .

tically u.srful for till' purpoM-s ..f tliii tr- utis.- lii.ni rntor-

iiiU upon a jjcn.'ral dis.-u-sioii of th.' nature of .ontrart^.

§ 3. T[ii' sprcitic pcrforniaiiii' o»' a contnict is it>

actual exf.iition .iconlitii,' to it> stipulation- and tt-niis ;

and IS (tontiastr,! with <laniaL:f.s or comiim n-iitinn f,,i

th<' non-.'\rcutioii of the .uiitrart. Su,li ;i,|iial rxorii

tion I. fidorci'd uiid.i- il, |iiitalpK' jiin-dirtion vesird
ill till- Courts of this riiuntiy liy dirictitii; iIk- party in

default to do the very thiiii.' wlijrh he eontraet.d to do.

and, in the .vent of his di.solx.di.n.e, hy tnatiiii,' stirh

disoheilieiK-e as a <..iiteiiipt of Court and visitiii-; ii

' //.'.-/„.* V. ll,n,„.H, 1 I),. >vSira. r.-,.,-,ty ,.( u,ll ..r o,„s.„( t.< ti„'

ill II. l;i,l 'i\,l: i:\fV ..{ ll„/l(m I'.IlK ix.slclRU i,f .1 ,,,ii!ri.l s
«<-« V. I.„mf.rt. n CI,. I). -C, il.:a c.i-o, .\,l,li(i„„ul N„t,. A ..t

apprarx t.. .MM ^,.!nl.. ,|,,i,l,t .11 the tlit' ci,,! „f 0,i< Irrati-e.



ollKilN AMt CIIAIUClt.U ttr TlIK JLI!IM>I( I ION.

with iill tin- mil .«>)|U»'Mit'H 1(1' «Ur|| • ulitcrilpt, linhnllllj^

itu[iiiMinii..'iit ;
' an<l in Hotn*' iamm )>y <t<)iri;; in oni- wny

fill' tiling wlih'li i\\>' 'h'f.mltt'r \\t^^ itir<-> ti'<l (.» <|ii in

iiiHtlh r wny, ih, .7,. dy vi-Mtin^' Ity tin or<lt'r "•!' tin-

<'oinf iiti i'-»tiili- w'hii li iMii»lit til httvi' III I'll \i-.f.i| li-,

<iin\i'\ illiri" III till' jiHItV.' Tn wllV, IIM Is hImiVC mini.

tliiit i ln' ('iitiifi fiiturii' mtiial r\r"Uiiiin airirilin;; (
tin- -tipnlatiiinM aii'l tiinH nl ifh- inntmit 11 tml 'jnili-

x.iit : tor till' Court rjinl; , it ivit, inti'rfVi.i until tin'

tmi' fur |H'rfitrrn ini ' Iiim [uimv I iiml iji'liiult Imi ri iimili' :

« iiiii'.jui'nily tin- |«rfiirniiuiri' i-nfnrrfil liv ilii- rnitit 14

.ilniiHt nlw iv-i Im himl tirni' ^ i'iitn|iat'cil with ilm- iH>r

I'lriiiiini I- Miltiiitiii'ily vit'lilid.

i 4. Kioni cv. IV rKiitriut tliiTi" inuni-iliatclv ami

iliriitly ri-*ulti iin oliliifatiun on larli of ilir rontrmlinL'

|tailiiH towaiils till' iitliiT of tlii'in to |ii*rfoini -aii'h of

ilu- ti'iinn of tlu> i-ontrart as In- h.is umli'itaki ti to

|iiifiiini.' Ami if till! pi'ison on wlimn this olili'^alion

ivst-i fail to tlischarj^i' it, tlnrc n'sult>* in moialit\ to

till' othfi- piuty a rii,'ht at his fli-rtion i-ith. r to inrti-r

oil fill' aitual porfornianrc of tlio roiitiarl or to olitain

-atisfai'tion for tlir non-pi'rformaii' of it*

S 5. When wo lonsiilei how hirj^i' a part in ihc atl.ui>

of iiioilcrii society is playoil l»y lontrarts ami tln' ri'siilt-

111^ rij,'hts anil ohlij^Mtioiis, ami how plainly tho ri^ht

to iiisi.st on the artu.il exei;utioii of rontrarls flows from

ilii'ir vi-ry nature, it is at tir-<t sijrht a ninarkalil'' < ii

I iiiii^taurc that many systems of jurispruiloini' seoni to

ill.' ol.Il.

troiii ik

I ..iitr.l. t.

^t.ll .

'- ril-<

"f iri-

|,r,l,„.,.

.1.. Iim!

. ,if.„, ,.

I"" I'"-

l-rrl'U In

3

>

;i

' Si I. 11, L'J^.'l, 'JJJ^T.

Nr tnl'i.t. i I \- ;.

'
I lliiiik 1 \u,l\ B.ll'i'iy I- IV, ,11- .1

:i .' t:ll Pill', III. ll «li«lr 111 .1 wiltU'll

• •li'i't i! .ii'|i<Mr-i lii.i! In. Ill |..iriii-i.

IMM (_',.m1 lii.il ,..|nclilillg ill, ill \l'

i' ' «l,i. I; 1 .uiimt i-iriTtll.llly Ik-

'!"M' ' -^ l«i|li Culh lir ill iluill;,' It,

'li.il 1 u h -.v^ufH III .1.1 nil lli.it in

li'i. "iry 111 111.' iluiii .,11 hii* [i,irt i'mi

til.- iMiryiii- I. Ml ':< ill r il,i!i-. lli.m.li

lliirr iii.iy I'l- III' 1 \|iii»s wiii.U I'l

ll,,ii I llV. t. Willi i> il,i' |.irt ..(0.1, i|

lull.-t ill 1« liil 111! r.lriiiu I|:l^^•^," l''r

1,1.1.1 Kli.'kli.rii Ml .1/.-. /, .y s. //,./.

i\ A pp. I '.IK. Ill
I'.

-''•"..

' .\iikI.ii'> .liiii-|irii.l('Ii. .', .^M.^eiil'-

iilit., I'.'iM, [. ITS, .",ri .-ill. 1;.".;
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THE JUUldltUTION.

make no direct provision for it. In S<-otIan.l, iu.kvd,
tlie Ijri'uch of u contnict for the siile of -'-

KuMlltll

I.aw y.ivu

onlv.

So, too,

till) Com.
1111)11 Law

•asou of

tliU,

pecific

jcft, .such a.s hiiided est.ite, jjives the party iicjgrioved
th." lejrnl ri^ht to .sue for impleni.-nt.' But iTso.nis
prolml.lc that no .such eliiliorate attempt to enforce thr
actual pcifonnancc of contracts a.s that made l.y thr
(.'ourt.s ..f Ei|uity in this country exists in any 'other
system of j uri.sprudence.

-'

§ 8. It is rertain that the Koinan Law aave a titir
t.. .iamages as the .soh' right resultin- fn.m .lefault in
performaucc, and di.l not enforce .spe.ific porfonnanc
directly <.r in any other nnmucr tlian l.v .nvin.r sucli
light to (himages. It hohl to the ma.xim'" .V, n>.^ no/r.i
I'ltCi-isr ciiiji nil fili-fiiiiiy ^

§ 7. In like manner the Cumiunn Law of Kn-dand
n.ade no attempt a. tually to enfor.e the performance
ot contracts, l.ut ,.^.,ve t.. the injured party onlv the
riglit to .satisfa< tiun for non-performance.

§8. Perhaps it is to th.. recent iri,„vtl, in ^ost
societies of .-ontract a.s compared with' status, custom
und imperative law that the want in .juestion is to I.e
leferretl. .S,r Henry S. Maiue has shown * how sl.nv was
the lutiotluet.on into juri.sprudence of anv provision

(•a^

'"(' V. K,i,,inli/, \: •Mt-

- Sif furti,.'!-, .V.Mitioiial X,,(,, |>

ill the I i„l ,,r iliis trcaliH.; .,im1, as
to siK>, ill,- i^iTforniaiico in lioiiian-

l>iit<li Law, K..,. Van I.ciuv.mV
• '..luiiifiiiarics ,„i liuiiiaii- Dutch
Uw, trai^Iatf.! l,y Chief .|.istici>

Kot/,-, Vol. o
(l.^rtll), ,,,,. 1..7, ;i;|,

•IS- 11:1, HI I fj, ami I'lO.

See I'ntl.iiT.Tr. ilcsOljlii;. |,art f.

I'll. ii. art. L', ^ 1.'.

« Allricllt Lixv, ch. ix. Tl,.' l.i,.-

tory of coiirr.icts in early law rf-

'?.-'• '— '. ::tit:i.

I may oflVr tlic foilowiuu references
to anyone wlio m.iy I,,, .losiroiis to

look into the Milgert. .\s to Kn-.'-

li.'^li law. the latent .li>cM>si.in i,, j,,

Maitlaii.l and I!ail,!..i,N Cant Haroi,
(Sel.U'n Soiiety, V.,]. .1), p. i|;; _\^

1" M-yptian o.ntraets, 1 \Vili<i,isoi,\

-\iici(.nt p:i;y;itian>, .•;iL' ,r s,,/., ^,],

1«7S; an.l an E^ryptiaii marria-o
t'i>mraet in 10 neCMni> of the IVt,
<' .\s to .\s.syrian an.i llahv-
I"Mian contratts,— I Itrc.nls of |1„.

I'a.-t, l.{7 rt ««/., I. Hec.r.U, &<.,
'•'1^ <t ^e,/., ami the Kuil.i tablet-
Oeiatinj; to a hankin- tiria for Kil
years, endin- ii.c. l.-,!»), U Hcc.r.lN.

.Ve., 80 et s,q. An to Gr.TCO-I^'N ;.-

iiriti lonlraeii., a contrai't note ilate.l

B.C. L';!0, in Maliafiy's Hinders I'efie
Papyri, Xo. n;.

^^^S^f^^SSi



ClilOlN' AND ClIARACTKIl OF THK JUUISDICTION.

tor ciit'onin^ contracts, and how that introduction

was due to the increase of commercial activity. The

same spirit of commerce wluch led to the enforcement

ipf ciiutracts, also l>rou<(lit in the notion that money is

Alt ci|uiv.ilent of everything— is an universal common
measure : and this, i^ouplcd with the simplicity of early

iiintrai-ts and tlu' dilliculty attendant on the specific

[icrformaucc of compliiutcil ones, j)rol)altly led to

the arrested j^rowth of the remedies for their Itreach

Mild the <-ontining of such remedies for the most

part to th.) payment of money or the delivery of a

cliattel.

§ 9. Again, in countries where the same instrument

is at once <;• ntract and conveyance, it is obvious that

110 separate jurisprudcn< c in specific performance is ever

likely to arise.

S 10. There Acre, it aj ars, ancient .systems of

liiw which refused all assista.i.e to the enforcement of

iiiiitraets on the ground that they oui, t only to be

entered into with tiiosc whose honour c(»uld be trusted:

such was, it is s;iid, the ])rinciple adopted by Charondas

ainl tlie ancient Imii.ins.'

§ 11. Thougli the Ciiurts of Common Law never

riit'orecd the spe-.iti" performance of contracts, there

were certaiu ca.ses in wliich they niatle near approaches

t" it, and these it will be well briefly to considiM-.

lliey Were eases

—

(i.) Where a puldic duty arose from a private

eiintract :

(ii.) Where the contract was for the delivery of a

ehuttel :

(iii.) Where the c.mtract was for tlie payment of

a sum of money :

(iv. ) Arising on covenants real.

§ 12. (i) The object of the prerogative writ of

mandamus is the enforcing of public duties. Before

' Holliuui. Jur^sii. (Uth edit.), 25«.

'V]\t- prin-

cipli of

I liaroii-

C'liM's in

wliirli

Coniiiioii

Law ap-

proailiod

^pOcilH-

perfonu-
aULi-.

i. The
preroga-
tive writ
of maii-
laiiius.

>
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tlio Ju.licatiire Acts ' if A. had hy tl

I'Olll

il t(

pany,

i)mi)any cntcml into

•ytlic «l(T(l,)f s.-ttlmioiit

-liairli(.l(l,.r.s, that

T with tiustci-.s for it

a <ontia(t with that
•"• with his folhnv

a .•umpai.y shouM I,,' fnrnicl and

Tlio statu
tory writ
"f niaii-

(liiimis.

ii. Poli-
Vi-ry of

i-liattfls,

••->Hlu.t..d ,n a s,...ifi,.d n.anu..r, in..Iudin,, io.- i 1 a «
i^..v-s.ons Un- th. ...i.tration of transii. of s ^ '

•^
.f I..S d..,.d of ..ttl.ne„t had l.en <.on.inn..d y

'".V' ••l.^ntor, and the ..o„.,,,ny had n.ad. default in

^

ase t pM.on.^.,v.. writ of nmn^at
.. ( ourt of (MW.s HonH., and the pul-lie

'l'>t o( ho n.n.paMv whi.h .vs„Itc..l f.on, th. ..ontraet
-ntaun.dn.thc-d,vdofsotth.nH.ntw,uddhav..l,,.
..nvdat tk..uUof A.^ Ho., th. contract wonh, no h .

-nsp.c.h..allycnf;.ccd:l>uta,ad.l.dntvfhnvi r^
iMt fn.n. the ..ontract wouM have lK.cn pcrfonncd.

S 13. in ad.ht.on to the old p.v.o.rativc writ „r"'-.damns thcv was a statntorv ..it x'n.dor th IH
s-tK.nofthe(^.nnnonLawI>n;.e.lun.i

,H ^^^^
•"Peaed l.y statut- U, & ,7 Vict, c 40 : J) j ;provided f..r the issi.,. of '. r

'^). "Inch

Dcllincr fi, If T ^ " '""^ ^f niaudanm.s com-

t a , t
'

'"''''"^'ff ''^ I'^'-nallv interested.'
It was natural y su-xrcstod thnt tY^i. « , .

the Conit. r,f i'
"''

,
^'^•'^ ^^^^ P""ei' authorized

auc
of..,.,traetsl,yn..ausofthestatlrv Jnt- at^ytheca^csof/.. v. /W^' and of X.v. v! BW L.., CK* it ,,„ aeternnned that the Cou ts fConnnon Law could not l.y n.eans of t],o w"

;;';'»f-yf"rce the actual execution of .."furvhn.h^.n,ted iu private rights onlv and not n^u^n. which the public were interested
"

M4. (ii.)Bef;.re the passing of the Couuuou Law
' Si p ii.in- r...i 4 .. 1 -.1

•i HI. .V- !11.

' ^'''"""•'ii'l. Act, 1.^7;i,^.:.',-(s^

& lil. -,1L'.

'
!' -'•"""«''< County CMmci/. (I.'i L. T.
"07, at |). 771.

••ite*-^;^!^! "^^i^afie^^^^-



OKKIIN AND CUARACTEU OF THK JUltlSUICTlON. 7

rnMrilnie Act, 1854, it was matter of question whether

iu tletiiiue tin- delivery of the specifii- cliattcl couhl he

ohtaiiKHl it the ilefemlant clioso lo pay the damages

assessed instead of delivi'ring up the cliattel ;
Imt all

^ucli doubts were renioved Iiy the 78th section of that

Alt, which has in its turn l»cen sulwcMiucntly repealed.

Hut (»rd. XLVIII. r. l,of thcKulcs of the Supreme

Cmirt. wliich has taken the place of the repealed statute,

caahles tlie plaintiff to ohtain execution for the

delivery of the property, without giving the defendant

the option of retaining such chattel upon paying the

value assessed.

!( 15 If ft contra<t were entered into hetween A. Hctum of

and i». for the delivery hy B. of a eertam chattel oniutspo.i

payment of a certain sum hy A., and .\. made the pay- fonimn'.).

nient, hut H. refused to deliver the cliattel, an action

tor its deteiision would lie iu a Court of Common Law

at tile suit of A., and at his election execution might

i>sue for the return of the chattel. This looks very like

a speeitic performance of the contract, hut was not such

ill fact. The coiii|ilaiut of A., i:i the case supposed, was

not that the contract had been broken, but that the

1 battel had l»cen detained, lie did not aver that the

I oiitract ought to be performe.l anil that the chattel

MUifht to be made his ; but he alleged that the contract

had iiceu performed, and that therefore the chattel was

his, and th" defendant's detention wrongful. In short,

the contract came into controversy, if at all, ordy as the

title of the plaintitf.

§16. (iii.) Lord Mansfield CI., has remarked that '» if""-

" pecuniary damages upon a contract for payment oi payment

money are, from the nature of the thing, a specific per- oj mouey.

formance." ' But the remark seems hardly strictly

accurate. No doubt the sum agreed to be paid will be

the measure of damages, and the amount paid will be

the same whether the contract be performed or broken.

' III Johnson V. Ilhiiiil, •_' Hurr.at p. lOsti.

9
>

O
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nitlOIX AND CHAHACTKIl OF TIIK JURISDK TION.

is not to 111! sought in the lloiniin Law. IVihapa it is-p.. m.

ratlior to l»c fouutl in tlic Ecrlesi.istical Law. imr!"
'

§ 20. When St. I'aul, in writint,' his tiist letter to tlio iii. ...i^in

»'liii-<tiaii.s at Torinth, inaistod that they should .scttl- •'k,!n,u,.

tlicir own dispute^ hy ri'lV'nMKC to a iloniostir forum '''*' ''"'

and ah.stain from going to hiw ludore tlic heathen, lie

was helping to lay the foundations of a great sv.stein ot

jiirisprudencc. If wi- follow the authorized ver.Hi(»ii

an<l Dean Stanley, St. I'aul thought that the least

• strcined luemher.s of the ( 'huieh were tit for suih
hii>ines.s. Hut when we think of some episcopal ihan-
lellors whom we have known, we feel great relief in

the revised version ; for this makes the setting of the

le;ist valued memliers of the Chureh to thi.s liu.siness

an additional matter of reproach in St. I'aul'.s mouth.
Jlowcver thi.s may l»e, we here, for the first time, it is

l>elieve<l, catch a glimpse of the internal jurisdiction of

the Church which was destined to grow into the great
system ruled over Ky the Corpus juris canonici.

S21. In the second Hook of the Apostolical Consti-

tutions' (whatever its date and autliorship) we get
.mother glimpse of the < 'hurdi Courts as then cxistinL:.

I'lnm thi.-, wc can to some extent figure to ourselves the
manner of conducting the liusiness, which was half
hortatory and half judicial ; we can gather some li<rht

''II the penalties l»y which the judgnniits were enfon^ed
;

I 'lit we find litth' or nothing detiidte with regard to the
-uKjects of jurisdiction.

§22. In I'liny's celel.rated letter to Trajan, we have n., sui,.

perhaps the first trace of the sul.jeet-matters of which
j;,',-,ai,:.''

ihe Church Courts took .ogni/auce. The Christian.s, '""

according to the report of those who ha.l abjured their
taith, hound themselves hy an oath not to commit theft,

rohhcry, or adultery
; n(.t to Itreak their word (" n-

Ji'li'm full, rent"), and not to deny the existence of a
deposit when called upon l.y the depositor." These

' ^
"•

' Piiii. Kjii-t. lii.. X. op. !ir.

o



10 TlIK JUIlWDUTION.

/i-/m
/ll' Mil.

i<>r«l.s'*»r I'liliin f'allinnt" cover a wide avvR of mnnl
<'lili'4iitiiiii, iiiid the juii.-wlictidii nf the Court of tht

Cliristiaiis it it uiidfrtouk t(

In tlic-c few wt»rd> we

) eiitori e it would l»e uuiple.

may ofpeiliiifw liiKi the ^erm
iimijy tiiiii<,'.s witli wliicli we are more or less familiar :

>>l the troth which man and woman pledfre to one
another in the marria<,'«' serxiec ; of the form of declar-

ation Do fid, III >till used ill the Tiiiversity of Oxford;
of shaking hands over a liargain ; of the oath on the
taith of ji Christian -so much discussed on the admis-
sion of .lews to I'.iilmment ; of the atHd.ivit ; of " ///a

n-i " as a common exclamation of uiir Krcneli uci'di-

Im.uis
; and of the whole jurisdiction a.-seited l.y the

Kcclcsiiistical Courts liascd on //(/,/ /./r.v/,,. This applied
to contracts is, periiaps, the oii.<,Mii of the juiis<liction in

specilic pcrformaiii e.

§ 23. If every lireadi of fjiith was cogiii/aMc in the
Church, it wouM toilow that to pledge the faith was to

cicatc ;iii ol.ligation eognizal.h! in the spiritual (.'ourts

and enloreealile liy penitence or excommunication ; and
a.cor.liiigly we find in the micKlic ages that the pledge
ot taith (//V/r/ iitt.i/,osiiio—iiil('sf,n't<i) was a common
s.iiictioii to engageiiicuts of various desc-ription.s.' It

was used in the conlriet <tf marriage, where it still

>nrvive>
: it was u-ed in private Imrgains such as part-

nerships :- in the matter of essoins,' in certain proceed-
ings ill the lv\ehc(juer,* and in ol.ligations of a more
pul.iic or political character.

' In tlii- Cartulary -i.f Kifvaiilx
(\'.i!. s:; ,,r tl,r Surtccs SiiiictyV

iniblic-iliuii!.) tiicrc is an iitlostation

I'.v Heurv, Ar('lihi>l,,,i) "f Vork, of a

cniitiruiiitioM liy llohcrt tir I.'ns ..f a

grant t-. tlip AI.Ih'v. The Arcli-

l.iBliop (Uclarcs that UoUtI " priniiini i Sj-Llen S(r-.\ p. (l.

haec omnia sacraniuntu timiavit, ,it- ' Dialogii.s ,!, Scactarin

(lun se ,.b>i.U.ni do.lit, t-t nie ple-iinn • S..,- ,,,,., Ka.liner HIb. p. 7, I{,.1U

tcnstitiiit do I, is omnibus." In tliis Scriis. Sir, t.K., Kmrftli .li .San

|Kitisa;:<" tlif wnnl " (7,- /.s(m,u7ii/. ;„
"

a|il«ars t.i mean tlie samo tbin- as

'•Jiilrm."

- Oil Rl. iv cap. i;.

• liract. n ('..m. lib. v. Tract, ii.

cap. L". I'Iras in Manorial t'lpurts

ii. Vj



oitUiiN AND < ilAUACTKIt OK THE JUIUsnUTION. II

S 24. Ill Kii^'IhikI, with tlio niiiglt' oxct-ptioii <»f the

luiireoiliiigs ill ihi> Kxi-ht'<|iu'r ahove refcrre<l to, it

sioiuM prohiihh' that in> hiy Court took anv t;ngiiizaiirf

ut \\ Jiilii Ithsii), whilst the ('anon Law seems to have

• hiiincd a general jiiriHilietion in all eases of the breach

(if an oath or of the piiij^iitiil faith,— n jinis«lietion

piohalily eiifoieealije liy ndinonition ainl penanee, and

ill ill fault of oltediciiee hy exi-oiuiiiunieation. Aecord-

iiiuly We tiiid the elergy of Normandy, in artieles

passed liy iheiii in ll'jo and assented to liy Rieliaid,

a>sertini^ u i,'eneral juiisdietion in lireaehes of faith

and violations of oatiis: " <;eneraliter onines de (idi'i

l;iesione, vel juraiiienti tiaiisi.'ressioiii' <|uaestiones in

erelesiastieo foio tiaetabiiiitnr ; " ' and in like manner
ill Kni^land we rind that the Courts Christian asserted

a ;;eiieral jurisdi<tion in all .>ueh eases. If it had heen

allowed it is evident that they would have aetjuiied

a film hold on almost all the onlinary atl'airs of

life, whenever in fact there was a eoiitnut or deal-

iiiii in whieh the faith eould l»e itled<;<il or an oath

taken.

S 26. Ill Hraitoii's tiiin' the Keehsiastieal Courts

appear to have elaimed jiiri>ilietion in matters of (;(»n-

tiaet in three eases: (1) when one of the parties was

a clerk
;

(•_') when au oath had been taken ; and

(o) when there was the fulci iiifrr/>,>.^ifii>. But in all

these eases the lay Courts [noliiKited if the suhject-

niatter of the contract was of secular and lay coji;nizauee.

<daii\ille puts the relation of the ecclesiastical and

l.iy Courts in this matter of the plighted faith very

clearly:' "J>ie autem statuta, deliitore apparente in

lUiia, creditor ipse si non halieat inde vad.ium nee

Krcltr-iiu.

liral jiiri--

iii( tiuii ill

COIltlllCl-

FiitiniKo, cap. 21, wliiTu the s.iint ' \1 lialpli ilc Ihcctn, p. 80, Hulls

I'lilb tlif Wdlf uf Aj;iil.i(i to jiltilgf SiTiuM; '.' .Miiti. I'iirJH, ji. 'M^, KulN
Ills i.ath 1.

1 Ins trialy! ainI Pollixk Nerics.

"II I'liiitracts ill Kiirly Kiiglinli Law, - Com. lili. v. ciji. '.i.

Ilaivar.l Law Ifcview, March, lH9;i. ' Hui'k x. r.x]: I'.'.
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plriii.is life (iliain <lirH(i<)imti<»ii«>m nisi .Hoiiim fHli-m.

Ultllt .1111

Illnll Law

111).A

niillii est hiu'c. prohatio in .uriA Domini lU'gi.s. \Crnni-
t.inicn .Ic fi.lci K'siono vd tiansfrn',s.sion«! iiidc nj-i

pot. Tit in rmia CliriNtianitatiM. S.-d jn.h'x ipm- o.-.lo-

.siasti(;:s. li.i-t huiht criniint' tali possit <'.ijrn.)s.i>r<' . t

'""^'"' t"
i

iiiN'rifi.im v.| snti.sfarti.Miein injun;,'<Tr :

pla.ifa tani.'n .1.' dchins lai.niuni vol <!.• tciMMiK-ntis in

••uria Cliristianitatis p...- as.si.Hi,ni iej,'ni, ration.' li-lci

inteiposifae, tra.tarc v.| f.rniinare nun poto.st.
"

S 26. T(. til.- lilvo otlrrt !(.., is th.' ICth .liaptrr ..»'

the ('..nstituti..ns „f ( 'laivn.l.Mi :
" I'la.ita .le ilol.itis

'iua.' Ii,l.' intorp-.sita .J.lK'iitiu wl al.H.,u,. int.rp.j.Mti.inf
li'lri sini in junfitia vr./i..' r„ fi,., lii,-,. ^.,|-,,,., ,jp,.

rcc.nls ..t'.I..|in's r.ijrn,' and K.Kv. III.-

S 27. Th." .Htniu'gl." wa.s |..n<r .-..ntinnt'd ; "Tlie
Spiritual C.urt.-*." say.s Hlackstou",' " .-..ntinn..! t..

.tjrasp at tli.- sani.' autli..iity a.s UvWrn- in snif.s /,/„
/.ir^;,.,>. /i,/ri, s.. !,,t.' as the fiftventli .ontiiry." Th.'
t\v.. versions <.f the j^reat .statute riivuinspo.-tc a;ralis,
the ..n,. saving f. th.' C.urt.s Chii-stian |uns.li?ti..n'

111 su.h a.'ti.m.s, an.l the ..th.M- denving it t.. them,
an- .vi.h.n.H" ..f the zeal with whi.h" the .'-.ntest was
-am.-.l on

: for th- true te.xt must almost eertainly
have l„.,.n tamper..! with an.l laNilied hy the ..n.'

party ..r th.> ofli.'r, in or-li'r t.. support its e.)iitenti..n.

<i 28. In nra.t..irs n..te-lM).,k, s.. admiial.ly e.lit,..l

!•>' rn.t; Maitlan.l, two .ascs illustrative ..i' the .lain,
"t .iuris.li.-ti..n ..n the ixn.un.l .,f //,/-/ A,,.v/„ aix-

parti. ularly iiistru.tive.

111.' first (N... :,{}) ..(•.•iirre.l in tie >oar 1-Jiy. A
pi'..hil)iti..n had is.sue.l to re.sirain Alice Jlathemus from
.Irawing l.'ogor the .son of A.le into the fourt ( hriHtian
n. leganl to a lay fee. Ali.^e repli-d that the matter
between her an.l Uogcr in the Court Christian was
"(/.',//./- ,v;/.; A'.v,; ,f „„n fl. I.,;.;,/.,../,.''; that after her

.M.l.rrv. I'lacit. V,.l. L'l, ).. ;J1. K.h,. m.
I-ili. .\«sis. f(,|. Ol, |,]. 70^ IV. -..(

J tl; '•
i^ ''.•*-

f

'^V.uXKKV^T^ijr .viffl.^irjii.raKatrtB •irj



MUIOIN AND CIIAKAnKIt OK THK JUItlsDlLTUt.N. i:i

IiiihIhiiuI'h clvatli mIii' IiikI |>li'il^'e<l part of her <lowcr tn

UumT for a term of U'li yeuri', atnl tlmt he )ia<l plcl^cil

hi.H faith {•[(jiilnvit) to ri'tuni the hilid to h«r at the en

i.f thi' ttii yearn: that tlie term iiiul [)ft.HMe(l luit he hud

hit returiifil the land, mi<l thtrefore she nikmI liim

•(/(• li-ii'iii' f'i</il." lint Alice \vat n'striiiiietl, ami thi-

iiiarj;iiml note rum, " .\W»i ipuxl /ir^'/ii/iirl,, tixiim fnnf

il, /ill, I li Miiiiif jtviijilir hlirllni hiiitllin.'

The .seeoiiil r;aMe (No. I8'.».l) oceurretl in tlie \iar

rJJ7. It WHS an assize to (hterraiuf whether William

the Mfiu of (!(xlwiu unju.stly tlisseized Hirhard the sun

of Maria ih- Brom of a tenement in Aele.

'I'lie jurors fountl that Alured Kowe demised the land

to iiichard the .son of Maria for a term: meanwhile

William the son of (to<l\vin met with Alured and they

arranged that Alured Hhould ilemi.se the land to William

(ill /io)liiiii) for a certain sum of money, and the day
was fixed for the payment of the money and the

execution of the charter, an<l they pledged their faith

to this contract {"it mf cuiiriiiriuiniH istniu ti'ihiiilniii

/u'lir iuili I'nif iiiJii/ittuiii"). When the thiy came William

liiokc his ImrLjain, and thereupon Alured demised the

l.iiid to Hichard. Suhsenuently, William impleaded

Alured in Court Christian for breach of faith (^/(_A</«/

A-/',.//.) I'ltimatcly, Alured wa.s compcUeil to execute

tlir deeil and to dcmi.sc the land to William (" ifn yz/m/

i'ji"i'fuif nindt'iii Alnndnin ili inc^silnfe /"no rr i i r.iifinii

-iiiiiii if ivrrmn ill'ini t'l fnin'i'ih n'"). Thereupon came
William and dis.scized Kichard of the land. iJichard

(as was just) wa.s held entitled to recover .seizin of the

laud and William was in mercy.

Thi.s entry is of the la.st importance for the present

I iiijuiry. It appears to lie a dear ea.se of a judj;-

nient for specific pcrform:inc(! hy the Ecclesiastical
( 'ourt,

§ 29. At later dat€s a few traces of a jurisdiction of

the Ecclesiastical Courts in respect of contracts may

[M rlorni-

aiii'i' li)- u

( oiirt

Cliri^liuii.

<
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he fuun.l ' Chau.vr in th<. Friar'n Talo mcntion«
fra.tH M^ a «ul.j.rt-m«ti.'r ..f the junH,lioti(»ii ..f th

••((II-

rh.l»riinlea<ou.

"
I li.ir b..|i|ily ,lii| fxiTiKiiim,

Iti iMihiiMliyiiiu I'l" f'lriM. ,i(.i..„r,,

nf «i4Vt]i'i rail, utiil ti-k iif (t.i iilcrNf,

"f •liffuriiH I..III1 uii'l iivonlrji',

•
•» .liir. 1|. -n-.Vfx nn.i .( tr.|«iii,„fi„,

Hi riiiiiriv i«, iiii.l nf :«t( i.fiMnraiiiiT.i.'i..
"

Uu .ii.-h a point tl... authority .,f ('haum- apin-aiN
eiitith'.l t<. miirh weight. Ife i^ Hai.l to hiiv Keen lii.'.l

to the law: an-l ••.•rtain [.arts of |,is Tah-s rxhil.it an
a.-.iu.iintnn.e .ven with th.' Iuii.h .if law; as. for in-
Htanee. the IhMtor'.i Tah-. where the '•

piioi.s lull
'

preseiife.l to Af.piiH ).y Chiu-liu-s," fonil.ly re-alln the
form of a hill ..f .•..m|.luiiit in the ('oun of ( 'haneery.

§80. Again, in the UegiHtniin Rreviuni (kV'U),
p. <i<;.f, is fonii.l a form of writ -A r.,0'minuni.:,tu ,I.Hh..
I'lmln, where th.' e.\eommiini.af ion appears to have hwii
pronoiineed " rutmne r„ntr.>-ms In .irit.ilr nost,;, h.ihifi"

if 81. Keference may alio U; nia.lo to the fourth
volume of the SehUn Soei.ty's puhli.ation.s, intituled
"Th.' ('..art Haron," whi.h eontain.-t (at p. jlf,) ,ii,

ae.!ouiit of entries in the n.ll.s .,f th.; Hishop of Kly'.s
Manorial Court at Iatlle[)..rt. ahout five miles nortl/.W'
Kly. Ill tin- reign of K.lwar.1 f[. it is .nrious t.. tin.l
Irom these entrirs that the fen-nien of that early .late
were att.mpting, hy means of .li.tress, to .nfoi -

speeiti.' p.'rf<.rmaii.-. .,f fi,,.;,-
....iitraets. [n one ..-ase

the .lefeii.lant ha. I .nntra.-t,,! to make the plaintiff a
tlioiisaii.l of s<Mlg.'

; 1, anntli,.r, lo makr a new '• luth.r
'

' l-'r.jM .-111 lii.|iii,-.jii,;;i i.ikcn liV

I lie Kiii'.''-riMiiiiij .! in !l,.. vc.ir ).:(
1,

.111(1 ni.hu- iir.trly <_iiiit(iii|,Mraiii s

ie- il |.r.«;tM-.liii:."., ii ;i|,i»-.,i> iliat tl„'

lii-n'>l' of |!,tl, :u„l W.l , |,,„i ,,,.

claiiiii'il in W.lls. ai. i,,r,l ,.tii...

a iiTtaiii CiMirl i>|

ti'liiiiiK 111 k. hfM t

n-aMiiial.lc Minnii iii-

MTh.l a Ir.-lil |., ,..

'' "Milrait mill o.iU'iiaiit

«-iti,iii 111,. ,,,*„. S.'.. Yiar Idiuk^

'r Ivhvar |||,. M'ar l<; (|,t Pan'"' • i.. "iv. ,, i-,k.-.

'I'iuTi' 1
1.' a--

>af,.a' ,,|' |,l,:i,

atioilpj

11'' Hull ami liitrinliii I i"ii,

wii I' a vi'ar i;

It- i\i II., Ixxi.x., Mill.
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(/..., iic<-(iriliii({ to Ilnlliwell, a rui! Icr) ; niul in both

iiitOH iiti onlrr w:i.H ritmlf f.> ili'^frain the 'It f' rulaiit to

iiiakt' tin- thiiit; hf hnil coiitrat'tcil for. It us Htru,it;«'

t' it tliiH nuf-itl lh«* w ly Coiiit III thn IVtiH nhoulil hiivo

1 11 in -Hlvarirc, in the 'Irvtloprnoni of juri piiuh iiro,

of the Kini;'<* rourlH iinti of tho * Ikuk ry ; aiiil yet such

M'l'Mn to hiivi' lie. II thi- position of things in the i.i<;ii

of (lur 8noii<l K'lw/iril Tnc cxplumtjon may pfrhap"

Ih' found in th.' ta. f tliaf tl,.- |,oru if tin- Manor wa-* a

hiu'li t'i'i-lcHia«tif
; that ra-ies of ditlii-ulty or iin|)<»rtaiu'i'

arising in thf <'ourt at Littl»iH»rt mi<(lit lie ivti'ivt'd for

tho Binhop's Court ort'oun«il (« 'onsilium) at KIv ; that

an aL;i,'rifveil litis»ant mij,'ht coniplHin to the Hishop, ami
olitaiii A writ to the sti'wanl co'iiinaiHliny; him to i|o

rit;ht("Th« Court Union," p. |l|;; itiui that in tlu'-u'

way^ tho ihntriuc of spt't-ifii' pfrforiiianue may hivi-

I'aki'd throuc[li from tin- Canon into tho .Maiiorial Law.

§ 32. There is thort'foro char evidciir.- of thi- activity

of the Courts Chri,stiiin in matters ot .<intra<t. liiit

till IT is another point to he noted : thev pirMcedeil liy

adiiiniiishiny tlie <Ioliii(|uent party to do the very thini,'

undertaken,—the man who had married a woiii.ni aii<l

refused her the rii,dit-( 'f iiiatrinioiiy, to take her home,

-the man who refused to execute the dfcd aiionlini,'

to hi-* proiiii.se, to exe-iite the deed. \ primiph' of the

( inun Law was expr.'s-<.d in the headiiii,' of a chapter,
' Jiiifi'.r ili/it'f .-///(/(, /vc iiif, ri' lit iirniin^^if 'iiliiiii>/eiiii/>ii\

.ml ill the sentiiicc therein contained, '" .^'^/«//,-^. ,i,/.ii-

ilmu ,\t lit e'l '/i<ih' /irniiiittnntur oin ri' I'lnniiliniit n, " '

^33. Thes(; materials make it prolialih' that from ,),i,i„ ,i

early times the Courts Christian enforced the spciiti- 'j',,|;,','*;,;

execution of contracts in which ther-' wa> an oath or '-''"""'>

/'(/'•/ iiitrr/iiisih.i: that tliis jurisdi<tion was narrowed
and i-erliaps ahnost extingiiislied liy the pressure of the

'• ['' 'itfi-.i--£i irom lilt: iViii^ .T '. rnji L . .iiiti ;;:.;!

I he ecclesiastical Chancellors found in the Chancery a

' Dicr. tircj;. IX. lili. i. tit. .",i',, ip :!.

>

55SEar : - <\ 'W-. .A» 3P!ii^^^i



ill rii^; .fiMHiiiiTi..\

imiUM nf iTviviiiK tt liku iufii«lirfnMi. til.- writ of sn/.,

fun-i tiikiiiij the |(|i»i.' nf fxc,,rtuiiuiiiinfii>ii.'

I W. K"i III thr ri'i.ii.U of ihi' C.iuit •! «'li,iti. tMv
flicn- «r«' <iirly trii<c« of ih- |iiri-«litticni. A .n,.' in

till' iiii,'ii of IJi. hard II. liu-4 hem tli.iii;,'lit f.i !«• ujii. ..C

»|M'citi.- jH ifiirmuii'i-
,

kihi-m luuri- tliMtin.tly in iM.int

iir ill thi- r«ii,Mi-. .. H.-nry VI. itii>l Kilwiir.! |\.

> 86. Ill the iviyiiB '.f Ivlwanl \|
, Kliz;il.i-lli. ainl

.lmiu"» I. mvi-riil .ii.HiM iHciir. uml tins u<lvmitii){»'.H i.f fli.'

iiiri(*«li(tii)ii III CliHiiii'ry were |»<rljii|»H iK-c.min;,' iiiMn-

known. HrtM.ki', in his .\ltri.|<;nii'ii;.' hml poinli'ilh

.•*h<>wn th>' HUjH'ri.irify of the |>ro<o«'(linj,'H liy s'lfi/utwi

ov.r an artioii on tin- < ate. '• N .tc," lu- siyn, " that liv

tlii.H In- will j». f nothing' liuf .laiiiaj,'r,. l.ut liy aiil'i'vuiKi

thf Chmirillor can oonnK'l him to r.,n\iv (ht; ivniatc or

inipii.Mon hiin tit ilir,tiir."

S 88. 'I'ln- jurist I ft ion was fhii.s c.stal.JishtMl, ilioii;;h

not without iniiih jrahiu.sy on ihf |Mirl of thi' ( oniinon
I.iw Court)*, un.l a .str •nuoii.s cH'Mrl to .sit forwunl tho
aitioii on tlu' ««»«' uH an ailcijuatr ifiiit'dv in th«; «-a.>e of
• untra.t.s.' In an Additional Not.- {('), ut tin' .nd of
this voliinii', will 1m' found a rofi ivnci' to mvoial lase-*,

illu^trafivf of thf carlifr hintory of this j'iri>sdi< tion of
thf Cmirt of ( 'hann'i-y.

§ 37. Till' 1 iivuni.Htanns whi< h .ttH-ni inyond hII othorn
to have ••..ndu.rd to the i^Tt-at d<'Vf|o[)nR'nt of tii.- d««-
triiK of .4|R'<itic iH'rforniaiuf in Mn<,d;ind are tlu; ^qvat
.•..inplictinn of tlic tith'.s to Knjili.sh land, and the fa.t

that III iit;ard to land, lontiact Im.s iii-vcr hetn itself

till' convryaiHi'. In a juris|.rudfn(c whore i oiitrait and
transfer ar.' edV-.tcd l.y the .same in>trnimiit, a juris

di< lion in speeitic pcrforiii.iiKc lould hardly arise : but

' SfC fiirllirr i<ii thi' Rul'jcit >{

S]K'i ilic IVrfi)riii;imc' nml l.nehin ji,l,i

iiri .irtiili' liy 'li'' iirccii.t iiiilliur in K.!w. i\'

.\itiiiii Mir le caiiv, pi. 7:.'.

Sr /./ I'airfax .F., V. I!. Jl

tlit> I.:

p. •.':!.-,

.nrly Uivivw (.X,,. i;.), r..j., Y. li. •.'! lien. VII. 4|, pi.pi. W,



k?-

1 II ^ M

.''' tr-

!"• 'ft

1

<'i!i'tr\ \\i» ((uiiAi iKii .IK iiii; MuisiiirrniN

\x li« !<• ciiniiiil m ^•'|Mimti-il fmiji rurivoyaiii •• l>y nil tln'

|iirmHlitii-« mill ilfiuy "t fin cxiiiiiiimtiKii intu lido, aixl

(hi- |>i< [i.tfilKiii 111 H f'liiinal iliid, ir wiMiM I..- 11 hiTci^iH

t' nils tiling' lik<' i 'ivili/.i-'l tv xfriii nf law

i 38. H<|iur priM
. .'iliii-.' fiirtlnT it will !..• wi || in

ili-<tiiij;{iiMli ;lii' |iiii»i|i. timi imiiijly ilr.-Kiiln'il n* tli.it iii

i|M-i iiif |M'ifnriijaiii !• Iiuiii -nine kiiidnd mii m lurmcrlv
r\in iHCil li\ tllf ('((Hit of (ll.llh I'lA . Hy Hjjft idr |HT-

hiriiiaiM.' IS ii-aially uii.lrrHtoirfl ihat |.f.ul anij, us

H H ralli'tl. cxtniiiiiliiiaiy jiiri-^ili tioii, o '
; i!i Ciurl

i\i IrlNi'd ill H'HjM'fl III CM rlllitIV r

tia-ti'i| Willi I'.X' uti'il niiitiai t-i. Sill

•
>!' I i|iiit(ili|i' rt'lift' appriixiiitato to v

tiotii wliiili flicy art' iu'vcrthi'lrM!* ,

iilii' |M'rloriiiiiii'<! iiiiiy lie u.Hi't'iilh ' - II, ....

(a) SjMiilii: irlicf oil an i«\ec ., I
. ,

(li) Tlu! [HMiormaiiri' of trusin.

(i) Tlio <l!'ii\t'ry of a cliatfi'l in hj». ,
i

(•I) All I'liuitalile i liarj;e arinin^ fi ,i,, i, ,,|,,.

|>ai. I liy a coiitrart for a li'-^'al i|iar;,'<'.

(*•) CoiiMtniftivr ttiistt',

S J9. (a.) An rxoriitory routiart i- oiii' wlijih is not
uitfiiiifil liclwcfii till- partii'H lo lie ilu- final iiistiiiinent

nyiilatinm' th«'ii- relations . an I'vcutcil coiitrart is (hio

wlii<-li is intiMiilcil to lie thus final.' The .litfcn-iice may
III' illustrated l.y tlie contrast hetwocn an • "icemen

t

'<a\ on till- dissolution of a partmrsliip) to execute a

• iced coiiiaiiiiiii,' certi'in covenants, and the deeil it.sdf

"iiitainiiiu these covcimnts. The H<,'ifeiii.'n( in an
executory contract

; the deed is an executed enntraet.

An uction founded <»n the a-^M-eenieiit would he strictly

an action for spei die {M-rfornianee : an acfioi. founded
"II the deed Would not he so descrihcd, and it could

17

Ml. ).in.

a.. II,. I. I

-(K-. 111..

|»rliitlii

lilHI

.ll.tll"

UMi-l,..!

from !h i!

II' .l.r

I clMtl.ll'l"
,

?

I'li I... 1.1 S-llH.riir ill

. « I If ' ) I. t> '•
::-^--r: :tr'T ft rir.Tr::- nrtir

Willi' I- V. (>jl!,i,il Itiiavir, i;i .'
ii|.. ('.i«, .'",•.':;,

v.-.v t ... i,.ir!.. ..'.iiiv ,.i,. :Sv ai.^.. i i'oivcii,

V. /.iimlun mill A'« 'i Wnti-rit llnil- I'uiitr. ;i?.'t.

"l.y '•... I.. H. l; K.i. nil; Mlhy
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froiii I'l I

fiiriii.ini

o( triHl-

fn.iil

..I ,1. II.

ill -jM'i i,

t'<|uilalili

ili.iri;.' ;

frohi

cnli-lni.

tivr IMI-I

liiivo Ikm'ii ciitortaiiud liy tli<- Court of Cluincery oiilv

oil the groiiiiil lliMi (III iiijiiiii tioii or an atcoiiut \va«

|iray<il t<.r, or tli.it -unu' iiiilf[icn<l(Mit juristlir.tioii of tin-

Court was ihvol il. It roulil not liavc Ih'OU .supportod

on tlic ^imuiji' nt tlu' jM-niliar jiiri.sdiition in .s|H'cilir

jK'rform.iiiic .

§ -SO. (1>. ) Aftioii- for spt'citic pfrfunnaiife of oxcru-

. toiy ciiiitrarls ditlrr Irnni artiuns fur the p«'rforninii< <•

of trii.-.t-<. For cniifraits arc for tlio mo.st part coiitaiiitMl

in Ii'i:al iiistriiuu'iits wliitli j.rive ri-c t<i loijal riirlits :

anil spciitii prrforniancr is then-fore only an alternative

remedy in lien of danjai^e.H. (»n the (ontrary, trust-

are eMn-titufi'd liy in.strunionts wliirli are of e<|uitali|e

t"rre(at least si
i far as tlie trust is eoneerned). ill respect

of wliidi tlieiefoic. Iiefnre tlie Judicature Acts, a suit in

Ki|uity was the only mode of relief.

S 41. (c.) The delivery of a chattel in specie may he
! a mode nt specific performance when the ri;,dit to the

chattel Hows from a (contract. Hut the Court of Chaiicerv

had (as we shall .sie ') an independent jurisdiction t".

decree the delivery up of unitjuc' arti(-le.s, whether tin-

right to them resulted from contract or not.

§ 42. (d.> A enntract for a legal or equitalile ehargr,

when the ( (iii>ideiatii«n has pa.ssed, itself creates an
ccpiitaltlc charge independently of the doctrine o*'speeitii-

pertorniau'e, l.ut may in addition iTeate a right to have
a legal iharge : tliouiih if tlie contract rested eiitirelv

III fi>ii no perfiuniaurc could he luul.-

§ 43. (e. ) .\gaiii, fium aetinns for specilic perform-
ance we must distinguish tho.sc cuscs in which, liv

reason of fraud or the lireai-h of some tiduei.irv rela-

tionship, a '..n>trni tive trust ari.ses. Ca.ses sometimes
of a mi.xed nature have arisen : as, fiu- instame, when
l»y a r.hitiart t.. ^ivc up part of an estate if p.inha.sed,

A. [.rr-ua<leil 15. iinf t(. nmipi'te with liiui as a pur-
chaser. (Ml A.'> rcfh-al to ahide l.v his contract, H.

I,.',
<>''i.
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mijilit have sued him, ii!!' • iiii,' at once the nuitrimt hikI

the lirciuh <>t" A.'s duty iw .' wiit.'

We shall hereftfter mm' ' that tiie peiuliar ihtrtiiiics

of the Court an to the iHp<><i(ie |MTf<.rmance of exeiiit(»rv

iKiitiaet.H tlo not necessarily apply to tlu; other forms in

wiiii li the Court grants spcilic; relief.

S 44. There is an oliservalioii often made wi'M rcganl

to tlie jurisdiction in specific performance which renniins

to lie noticed. It is .said to lie in the di.scrction of the
Court. The meaning of this pn)jM)sitiou is not that

the Court may arltitrarily or capriciously jKjrform one
contract ;ind refu.se to [)crform another, l»ut that tlic

Court has reganl to the conduct of tiie plaintitf and t.»

circumstance.s outside the contract it.self, and ,hat the

mere fact (tf the e.xistenec of a valid contrr.-t is not
conclusive in the plaintitf.s favour.' " If the dt fendant,"

s;iid I'lunier V.C., "can show any <'ircumstaf es tl,li,„-s^

independent of the writing, making it incjuitahle to

interpo.se for the purpo.se of a specifii- ptTformai-ce, a

• oint of K<|uity, having sati.sfi.etory information ujion

that sultject, will not interpo.se."'

S 45. And the contract itself may give rise to the

dixretion. .V property was sold a.s " le.isehold liu.-ine.ss

|iremises," anil the purciuiser was Ity condition preiiluded

from olijecting to anything in the lease: the lease, when
|iroduccd, showed fetters on the use of the property,

uliich fal.-ilied the tle.scription of the property a.s husi-

iic>-. premi.ses : the Court declined in its iliscrction to

enforce performance."

§ 46. Hut of ihe (lircumstauces calling for the exen-i.se

ol this di-eretion, the Court judges by settled ami fixed

frdin

roiirf.

Til.' jiin

<li('ti>iii

iliscri -

tioimiv .

5

>

' >., »/,,//„./, V. .1/h//.,, h fh. 1». ;,l p. l.;V, „.; li, T.rr,, n,„t \V;,il,\

::, i>i. r„„h<ii/, .;•.' ^•\^. i». ,.,t p. l't.

- /,',„ i>\i ,>..,
' '" '''•"•'•' V. /%/,„,„„, 1

\-. ,v'
r; ,•?

I.'iin-in- \. l>i.,„i,, I,. I!, i; II I.

Ill: /..:/, \. .v;,.r,,/,,, I,, i; .,,i 1. (;iii.

A'- /'./.(» (u.U r„,-,y, (ii (1,. |).

'f;/
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rulos ' ; liL'iK'c the ilim-rt^tiim in said to l»o not aiMtiiiry

or capriiioiH. Init jmlicijil' ; lieiico, hIho, if thf rontr.ut

has liccii tiiteroil into hy a fiMupctpnt party, and i

.

uiiol)jectionalilp in its natun- and <Mrt;iimstan<tM, sjiocitir

perfonniinto in ;is uiiicli a niattiT of course, and thevo-

fore of light, as arc damages.^ The incro haril>hi|. of

the residts will not atfcct the discretion of the Court.'

' As til llie nilir, ol r,,Ult« ul" Jlinklr V. Mifrli,/I, in VcH. 1 ni 1,

licjllily, S.t' tl l»ITV:lti"li« m|' 111; /,;;,H y, 11 n >s, If , '1 Hall vV I'.

.I.mmI M.lt. it. /,. Ihin.ll\ Jlsliile, L'^S.

Hull V. II iiiifii, '.I \ V*, t;i>5, tins
at

i'.
ill); ,iii.l, as to tin- wri^.i < i i. ^ ., , ,,

,.
'

,, Nr, li.irtc'Mr, /•'< Siiitl unit AIninz
altacluii;.; Ill tliiiM- (.purl« in i.rc- ,, , , ri^..-..,,.i ..

, ,.,,,. < i'lillilrl.[\X'M> L' ( li. Ml.",.

('(ilcniM, MC /iri liiu'liy I..I. Ill lie

Siutt nifl AInii'.' '.i.fiiirl. [\H:tr,} ' ll,iijn;.,„t \. r„jr, Si |l.a\. I |il,

L' til. al p. i;i.".. wliiir |,„ril i!..|iiill_v M.lt. r.iily

- (li'i-iiiij V. S'lth. '! .\tk. IMI',; iliscu-si's till' imturi' i.f the ili-i rr-

Wliite V. Ihiiw,!!, 7 \r^. .10, .'l."i; ti'ii ill -iKTiiir |<Tfuriiiaiirf.



TANA I MAN NoTKS.

ClidiiKti r <(/ //(( .1 iirisiliit lun.

Tli«' Ii(>ji<lti<it4' in l.iili/iinl v. .\hl.riin. 10 <iraiit's rh.

i;{!». uliif!. IS \cr\ h'lijilliy iiimI rlalHUiiti'. lavn it <|t>\Mi

thill "llie rullll ill ili|i||ilili;; ilMcIf In I he fXijriMliir.H iif

iniiiikiiMt jiH iIh'v aiiw r'uiii tiint' lo linx- will tlcal with
new Miilijccl.s as iln-y pifsciit tlHMiisflvcs. so as licsi to

• DVi'iiiatc till- iiit(-iiii)>ii> iif till- parties, aii<l will imt
lillow nilcMaiiil prinriplcs a|i|)liralili- in a <litlVi'*'iii stale

of I'irriiiiisiaiii't's lo iiilerlVrc with the exereise of its

jiirisilictioii wJietieMi- in ih:- opinion of ilieCoiii-t it eaii

• te usefully exereised. Ami where money lias lieen ex-

jiemleil on ihe faith of an a^'ieemeiit, altlioiiy;li ollierwise

ilie roiin iiiijilii not have enforced tie- coiitrael. ii will

not eiiterlaiii olijeriions to the form of iheronlraet when
il ran exeriite ii. ami in iloin^ so, will ronsi rue the a;;ree

uieitt lilK-rally. In tliis < ase the ow imt of lam!
•natle a di-mise of lifiy arres for foip . .-en years at a nomi-

nal lent for (he purpose if Itoriiij; for oil ami roiiiem-

poraiieously eveiiiled all ai;reeinelil li\ wliieh the owner
aj^reed io<-oii\ey at any lime a roadway from any wells

ilie lessee inii.dit di;,' or lioic to a eeriain road ami also

sullicient land for the workin;.' of such well or W(dls. ihe

h-ssee a;;reeiii;r to pay one hundred dollars for the lirst

well he nii^hl work for oil. and the sum of tifiy dollars

jier acre (ay the land necessarv for workiiii; said oil on
-aid roadway, and the sum of lifiy dollars for any oil

Weil he shall wmk after the 'irsi one, and the sum of

iweiiiy lixe dollars per aire for any land necessary for

-aid well or wells and the io;idway.

•The lessee, has iiiy: di\ iiled a Jior! ion of I he tifty acfes
into acre lots lia\iiii: a fioiiia^ie of from Ml lo lull feet,

-old his inieiisi in niie such acre lo a thiril part\' w he

'^eiii into possession and opened a weli, erecied an oil

ic'tiiii'i'\ ,'iiid consirmied ilie necessary tanks and works
for -cparaliiiir ihc.iij from ijir \vaiei- \\\\]\ which it w.i-

^^
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iiiixi'<l wli.-ii taken fmni iIm> mrili iiikI ih-ilarwl hin
i'|iiinii of inirtliiiNiii;; williiii ilu- limt' NiHrirtiNl.

•'TIm' owner of ilic Held havinjf >»ol«l ami .unv.-.v.'.l liin

iiiti'iTxi in till, whole lifiv acres, his veml.i' ol>jet(e<l lo

roiive.v the acre, except upon terins not warranteil hy the
a^jreenient and siihseiiiieiitlv refnxeil to convey more than
in his opinion was ahsoliitely necessary for workin^j tiie

well in its Iheu state, the proiliice of which had become
^really diminished, and tiled a hill asking to have the
ai:reement consirned and an injunction ajrainst the occu-
pant coiiiinuiiij; ihr letimiy on the premises.

"The evideme in tlie cause shewed that hy construct
in^ tanks om- alio\f anothei. a ^rcal savini: of spa<-e
Wcnild he -.'aincd. hul tual the expense ^.'really exceeded
llle value of Ihr il udi- nil, .md thai ihe retitier'y oicupicd
a space eipial in almui nne twenty fourth of the whole
ai f.'. Tlie('niiri was nf npminn that iitider the airrei'-

iiicnt tile purchaser was imi entitled tn spatf for a relin-

ery nil tie- premises, luit. il appeariii;; llial ihe siiikitii;of

aiinili.T well, wiiliin ihe limits ,,( sii,h acre wmihl tend
In injure the well already smdv. and that an acre was not
Inn iar^e a piece Inr the purposes cnntemplaled. refused
III!' iiijuiiclinn asked fm-. and ;lie piinliaser, hv his
answer, iiavini: asked rrnss relief, l.y way of specific per-
fniinaiice id' I lie a;;reemeni, a decree was made aciord
iliUlx : the deed tn he prepareil under sil.h deeree to pro
wiU- fov pauii.ni of I lie Slims stipulated for in the event
of the npciijni: "f any future well upon such aire. jSnt
in siiili a case, the parties so claimin;; speiitie |ierforui
ance would he Jiahje to pay for any other w<dl or wells
opened and work.d upon die whole lifiy acres hy other
persons, the assjur j„ ,|,jj, ,.,.s|„.,.t siandinj: in no better
position than his assi-jnor. the orijrinal lessee, and the
contrait not cnntaiiiiii<: any stipulation or a},'rei'nienl for
the layinj; olV of the fifty acres into sub divisions, and Ihe
-Master ha\iii;: rei|uired a list of all persons who hati
opened atnl worked W(dls upon the property with a view
of niakinj; them jiarties in his o(li,e and takin;; an ac-
count of what they owed respectively in order that they
minht be bound thereby, and that the defendant miaUt
thus acipiire a lien on their portions of the land for t

sums so to !>e paid by the defendant, it was Indd.

he

on
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iiiiiliiiii liv \\i\\ of ii|i|M-al fi-uiii tliJM iliriTiioii nf iln' Mas
(IT, thai Miirli ttilii'f piirrhaNft's witc not |>rH|M>r |tartii>M,

nor I'oiilil th<- ili-friiilaiit iIiiim arqiiiri' aii.v lien ii|Mtri tlirir

|irn|MTty. or. in llic alisfiicc of a rcipifHi. any riaini

apiinHl lilt' paiMii-N foi- rc|)aviiicnl of tlir atiioiint ad

vaiM'i'il oil t lifir airoiint, lln-n- Immii<; no |f>.'al lialiility on

liix p.ii'i to make xurh |iayiiiciii ; iiml it was i|Iicni loncil,

I'u-ii if III' lliiiK I oiilil artpiirr smh lien or riaiiii, wln'tlicr

iliry woiilil ill ihai raMi- have Imth |)ro|ii'i- |iarlii-s

I'liiiiilii IS ttiiiiiliminrii.

Ill II II n IS \, liuhiiisuii . 1:1 SCKV :{1MI. Stfoii;^ .1. re

fi'lTril lo till' |i|-in('ip|i< llial llic rM'trisr of |lll'isilii't loll

to L'i'aiii .s|MTitir pi'i'foi'iiiaiiri- \\a^ iliscrei ioiiarv, riiiiiy

llll' rasr of l.iii.iiii' \ Ihinii. I. {{ ll. III,. »1':',. "Till"

(vi'nJNr." In- sail!, ""of inrisiiiiijon is a iiiai icr of jinlirial

iljsi'i'rt loll, one wllirli is to lii' saiij to lie i'\i'l°risi'i| as fat'

as possjliji' upon lixi'tj riijcs ami piiii' ijilis. Imt wlncli i>,

iii-M-rt lif|i's>. nioiT I'Jastic than is ;;i'iifrall.\ pcniiil tcj

ill ) III- ailiiiiiiisi rai ioii of jinlirial i-riiH-iiii's. In partiiii

lai- it is a ri'ini'ily in ijit- appliration of wliirii niinli ii-

^afil is slir\> n to till- I'onihii'l of tJir partit-s srokin;; it

lii'f." In I III' saiiir casr, lie saiil, "Tlii- riilf wliirli iroM-rns

ili('<'onri in i;i\ in;; ri'lii'f li\ way of spciilir iM'i'foniianci-

of a^iTi'ini-nts, i'\rii in casi's in wiiii li linn' is not nia<l«-

till' t'SM-nri' of ilir contrarl is, thai a piaintilV sci-kiii!;

sncli ri'lii'f niiisi shi'w that In- has Imth always ri-aily ainl

i-ai^iT to carry out ihr i-oiiirart on his pari. "
a:i*l, spi-al;

m^' with rrfrri'iM ! to thr farts in 1 hi- rasi'. In- saiil llial

"to ;;rani spi'cilir |i*-rfornianri' in the rase woiihl he losct

at ili'liaiiri' thi- w hoh'somi- nih' hi-fon- ailvcrti il lo wnicli

i'i'i|i'ir*-s proinptiimlr ami ilili^rmi' on tin- pari of ont'

who si'cks at till' liamis of the I'oiirt this t'xtraonlinarv

r.'li.'f."

Till' same siiliji'il is n-fi-rri'il to hy Arinoiir .F., in

Con ntri/ V. Mm Inin. •2'2 O.K. at p. !». in thf saini' liTins

iis«'il iiy Stroll}: .F.. ami ciliiifx tin' sainr tasc of l.iininn v.

I H.riin.

<

>

J
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§ 47. It ha-t nln'mly Ik-cm in sulistaiirt' ulisirvoil tliat

it fi contract l»c nuiili' ami one |»ait\ tu if make <lcl,iult

ill pcrt'ormaiicc, tlicrc appears to result to the other

party a ri'4ht at iiis olctlion citlier to insist on the

actual pcrloriiiatice of tlie cnutnict, or to olitaiii satis-

faction for til' noiipcrforinaiii-c of it,' It may l>c

>iiL;<;c-.tcil that from this it fuMows tliat a [xrlect

-ysteiii of jiirispriKl iici out:ht tn enforce the ai-tual

perforiiianci' of contracts of every kind ami class, except

only when there are circinn>lancos which remlcr such

cnlorccmciit unnocessuiy c>r inexpedient, and that it

oiiLrht to 1)0 assuiui d that i \ t ry contract is .s|K>cificaIlv

rniorcealilc until the contrary l>e >howii. I'mt >o liroad

a pfiipositioii has never, it is liciieved, Keen asserted l>v

my (if the JudLTcs of the Court of ('haiicor\-, iir their

-iiecessors in the llii,di
• 'ourt of -lustico, thouiiii, il

propheey were the function of a law writer, it might I'c

,u_'^cstcd that the\ will more and more apprn\iniatc to

>iich a rule.

.Indices have Mmietimcs dui li upon those negative

' ipuiiistnnces whiih render specific perfoiinance mine

1 i--arv iir inexpedient: sometimes on those atlinnalisc

riiciim>tam'es which icnilci such [lert'irmaiicc nei essary

alid 'Xpcdieilt.

J 48. The tollowin..' propn-iti(*ii> iiia\' help to explain

ihe extent \i> whicli the juri.>dicti"ii luis hitherto j."iu\

t"'>'

N.ii nil

klll'U ol

. 'lltr.lrt-

1"
'•

furiii -.1,

1 .,•' p\-

1 ,11, .1

liiiiim <i[

th*' juri-.-

liictioii.

<?
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nMHiiiiiinx ill •'.uli |ir<>|Ht»>itiuii (ui)lr.-4<« citht r\\ !««• Htafi'il

• •r iiiiplii'il) flic cxi-ttt'in i> .,(' ,\ loutiart l.iijiliii;; in

K<|iiity.

TIh' <'uiiit will iiiliilfii' ill s|M citic |HTl'<>niiHti<'f—
(i, ) ^^ lion- tht'ir i-« u>> i'DiiiiiHiti Law MiifiK .

(ii.) Wlidc llif ('iiiniiioii l.iiw rciiii'ily f\i«t>t, liiit

i.H ItuI Hi|('i|U:ltf.

nil ilu" niiitiaiv, tlio (''.tiif will iM>f inici I'iT'' in

'IM'iilic iK'rrMinianir

(iii.) Wlicif llif ( '(iiuiiU)ii l,iw ivinciiv <\i>l-* aiii|

is iulciniatf.

(i\ ) WllCH' tile rulltl.li t is .Sllrji us ihi' ( iilllt lailllut

jMTfi'llll.

(V.) \\ Inrc llic |K iritriiniiict' ot tin' luntiurt wouM
I'TOVf U.St'lf.S-.

(VI.) Where tlu'Cuiiit wuiilij Ih' iinulilo !<• tiiCur. .•

it* iiwii jiii|j,'iiicnl.

(vii.) U lure the cnfuiciil jo itMrniain i- n(' ihr . un-

tiiiit wouhl 1k' wtir>c than its huii-jmi t'orinam

c

(viii.) WIhtc the <t)ntrar» i-. vidiintmy.

(i\.) When- the plaiiitifi ha- ok'<to<l to piK. eiil in

M»nif other manner than for s|ieeifii |»errorniaiue.

(\.) Where the jurisdiction has l»een lakt n away
'•y statute

Alter the loiii^oini.' propositions imve Kten .IiscusmiI

it will he -hewn -

(M.) Thill the |uii.-.lic ti.in is a<^ain-.t the ih remlant

persiiiiMllv.

(\ii.) Tliat there arc certain cases of .jiia-i conli.ici

in whii h th<- I oint lias )iiris<lic|i.,ii.

Lastly will he consiilcicd

-

(\iii.) The jurisdictiMii m nlation to the ( r..wii.

1. it fill' f/iri I (- /(// C'^'iii/iinii l.ilir r<nt:iii/.

I 'round an
Mntcr §49. In many ea.scs thoULiii a contract wa- in lon-
fircnoi' of . ... Ill
i.iuiiv >cicucf olilii/atoi , upon l. tit the panic* to li. yi t ihc
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roiiiniiiii Liw, tVont thu Htrii-tiieHH iif itx l'iiriit<<, Htriir<t*->l

n>> rcini'ily tu tli«« jKuty injuritl liy tlic otliiT'i iii>m-|xt-

I'liriii.iiiif. Tin* ilt'lVct of jUMtit'o wlii' h lii-ini' uiohi- \\nn

Hvimlfil liy tlu' jiiri'tliiiiim of K«|iiity, win. h in ^wh
' llSl'M ll;(.'<<oni|M'|lri| till' .H|M'< ifir |>M'< utioM <>\' fl..' • M|(f ,iii f,

il ill iitlirr r('H|M'r|H tit for tlic iiitcrvchlion of the r.mif.

i 50. Ill K<|uity. ililfiiihij in ihi-t r.w|M'i f ft. mi tlif

('oiiiiiioii haw, u «lirttiii< tioii wih iini'li' )>< *\«'ciii thoM-

itiiiis wliirh art' of tlu' I'-snnc of ili- coi.tniit :iii<l

llio.^.' tiTiiH wlii" li ari' not fliiii •''(•iiiMi, .iikI a lu'-a li

lit which it i* iiii'.jiiilaliif lor rithir |iarlv to ^tt u|i

.luaiiHt the other an u r<'a-«oii fm n l;j-«ih^' to i'\criitf tin;

intitiait U'two'ti thi'in. In thfH>' tMs<'-> tl i> i|o< tunc of

roninioii l,aw wat forfeiture ; the iloi ;rii.e of K<|uiiy i.s

conijM'lisatioii. ' Loi'l ThiuhiW, ' to ijiioie the lail;,'iiaL;e

<>i iiin Hiicces.sor Lord Kidon, " iiseil to refer this tloctriiie

"if sjH'citic |.erforniani e to thi-i: -that it i> scaicclv

jMisMiMc that ther«» may not lie sonic small mistake or

iniicinuMcy ; a>, tiiat ii loaMehold interest re|»ii'senteil to

I'c for twenty-one years, may lie for twenty years ami

iiiiie months ; sonm of those little eireumstaiieos that

would defeat an action at Ijaw, and yet lie so cU-arlv in

compensation that they ouj^lit not to prevent the "xecu-

tion of the coutMet." ' 1 'u this ;^roiiiid the jurisdiction

It st.s ill all cases where spci die performance is decreed

uitii compensation liy the plnintill".

§61. The fact that tiie Common Law remedy has

'm 111 lost liy the default of the very party scckin;: the

-|.critic jieiformance of h contract will not cxchnle the

lurisdiction, if it I'c notwithstauiiiuj,' conscientious that

the coiitiMct should he perfonued, as in <ase.H where the

plainfitf has perlormod his part sulistantially, liut imt

with siK u exactitude as to he alile to plead such jm r-

loiiiiaiiii as the Common Law Courts recjuired.-

* 52. Ikit heside.s these <ases, there are many others

In \l,„i:.,rL v. ItitlUr, 10 V.^. /'.ii„ v. II;if .
.' .Scli. ,V I.il.

;"-•.. St ;iUo .V' .r.trl V. Allittoti, Ml, Ml.

I 1.1,1 r«t't >

ililt. r

iiiili r.'

( olnDl.'li

t.llNV .III')

III T'lllllN .

I'omiium
l,nw

rrniinly

I.Ml l.v

ih'fuiilt uf

pIitiiititT.

c
I

>

I oininon
I..IW un-
iivniliililc
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ill whi.h ilin r.uiit intirfcTi-n, Im' • illllO ti i' ri' is tin

li',l."*,i','
*'""•"»"" '-'w K'Hii'-iy l.y r.ii«uii ..t Hoiii.'tliu..,' in tl.,-

ir*i Hiil.j.i t iiiiaitT of til.' coiitnu'r,' ..r liic lurn.M ti. ii, ..i

tht< riirtn II) whii'li n m ••in<'liiil)><|.

(.rf„„„ 168. 'nuH 111,. Cniut Will ^IVV l.|i, ; i|, r.'-jMMl ..fa
h.tiiro.t •uiiinirl to ax.-tij^ii a .h.,»« in ftriioii,' ..r ..f .1 ...it in t

ir4.'i"'' "•n.vriiing ibf Iio|m' ..I -iiivt'.s-i.iti uf mi li.'ii/ iiii|i,.iijiii

h'» tlmiiagcH coiilil Imv.. I,. ..(, nM'..vi>rt'«l nt « .niiii..n \m\\
l'>r oiitriu-tM iloalinj,' wii i tli...... ^ul.j. . t iimtf..M. .111. 1 it

\mII ill u pr.»|H'r .im,. H|H'citi<rtlly ••nf.tr.f » rijlif ..f pi.

i'iii|'ti.iii. itii.l ivitiiin l.v iiijiuK'tioti th. \ i.>liiiii.ii .,f

Hii.'li a ii-lil,aii.l will .|HMiii,ally »'iit..r.-.> a ...m|ii..iiiiM-

III ..III" 111-.- I'll! r M |{. iiihtnaif.l tli. ..pinion tlul

uhfi-.' II pr..niistoiy not,' li.i.l Imm-h han.lt-.l o\.i f.,|-

xaliial.lf . ..iis|.l,'iati'>ii iiiiin.|or.^,.,|, a Court of ll.iiiifv

would ai ill., -iiit n\ til. hol.j.r ...inp,.| tlu- trtin-r. r..i

,

'I his ptTHonal r.piv.s.'iitaliv.
, to in.|..M,. it in oi.l. r t.-

-iilistaiilialf til.- n^'lit ,.( iK-' tnmHf,.,-,.,., .\ .onini.t

'"'•«••'•".I'" 'I'Hits ..f .1 .opyl, |.| .-Ht.ii,- to.lu..l,. it

Ih Iwcii til. til has Ik.H'H .HpocilicalK I'lif.irc.'.l.'

.„„tm.,. S 64. A-^iiii, the Court will .Hpcifi.ally .lit.-i.,. .1

..mr'tl:!/!"
<'"iitra.| to ex,", lit.' a in..rlj,'aLr.', iintl tlmt .v.mi wiih an

*;;','" inini..liat.- povv.'r of ntiU- wln-n- th.' iii..iu'y ha> l.f, n
•""•» actually a.lv.iii.M-.| ..ith.r lK,'f,.iv ..r at tli.' tiiii.' ..f tli.'

• oiitra.t.' It is liow.'vcr, «,'ttle.l that th.' C.,i,rt will

Sc /..r .liiin., l,..l. u. /;•..•/../ mil/ »„., (,. \i;; , |, 71;, /,,„,/,,
V. .{Ikin...,,. \: (I,. It. ,,t |, ;;,,, ,, s„„,;. n,,,,,,, J;„, „.„,, ,,, v.

*"""'"""'• '""". -'" n.. l>. :..... /„,„„ V.
S^f ,„/•,„, 5 .V.I, ;,|,.l i:.-l.lll V. './>..,,

I

IV.t.-,, _• II,. •.!,

aib»i.H, :v.\ \U:[\. ..•,;

./..,.,« V. /.,-. :•, I. I!. -.., ,

' "'"''•"•• ^- W""'-. - ' V W. ,,t

1'. Ji ;. in«iiiiv'iii»!, /•./.„ I. /,•„,

./.'/, .11 ll.;.v. U'17.

|..-.rc.| Wlli, t!.././,,/ V. .\,,rl,,,„l. '.'

\'. Wilis. I'-J, ;lll.l I IMV. )/(/Vll, «| |.',,;<i

.'»../. StJiiim. 1 I'l.iij.i. i-:,|, •jji;,
' /;..//..„ \. ir,/)./, i H:,, .-..j,,. s..,

• ll:mjr.,;i V. I ;'/.,', ;,!/, I,. IJ. [
'"•: N!..li, Ij.r. ,,..!ilr„l r.,1 ,k'.

y.i\. .'i.;7, .'.7;; Itirniiuijhii,,, r,,,„if . IkiU'.'.-I

«". V. Carta 4:iJ,t, It CI.. I). IJI.

C». i.ofl (

;

i:,iii iciiy Co

liii'/liiii

I.. i:.;t<

If.

li. ;i7

.1-/,/.... V. <'•
I,. 1;

rihfti.i, V. //.-/./.., I,. 1;

/run./,'kiiii/, v. 'Irriit l^f«^

/.">,/ I.. i':,|. \n. n. /;, /.•./..

/...,/ ri.. li. :!.i.'
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nut w» Piifon-*! » meri- agrccnieiit to U'li'l. mlvMiuc or

[my moo«y' (tlumyli tli<- Umu Im- uiip to !•<• M«HUhil l.y

iuuitj{iij{<'), wliilo it Tv*U tiitiri'ly uiijHTl<>riiic<l tithfr

l.\ tllC lllt<ll<l.<l lfU<|rl ' or In tin* ll»tlMlil<il iMHroWiT.

\ii«l thiM rulf H|>|>ln'4 in it .•..iitrnt to Uwl to a • .»in|Kiiiy

nioiicy. |my;il»li' l»y iiiHtnliiHUtM, u|h>ii the -fruiiiy ••»

.i.-lH'iiliiii't of th.- .oiii|.;iiiy,' "Til- Stiitiit.- of KiHU.U

(liic.H not «|>|>ly to Muli a laM'. Tlii'iofon' il tin- (' 'Uit

liif iiiriM.lirtioii III Nil" Il .1 <i» <, any <"iiv<'rx«lioii iiwiy

I., niiuli' till- Hill.J. (t of ;i -ml t-.r .sjMMilir |Hrforiiiiiii" :

lliiiH if two fn. n.l-' iir. wnlkiiiy tov.tlu-r iiinl "ii<- "ay.*

Will \oii Inxl 111. tt'Miiit I'.i I"
I •I'lit. lor Ik \«-iir

.,11 ii.....! sc.-uriiv
'

' iii'l th-' otii r -ay-' ' I «ill. ll>"»

...iivtiwitioii iiiij^lil !»'• iiiii.l'' ill'' -III.).' I of a -uit loi

H|M< iti. iMTfoiiuaii..- ill till-* Court if "ii th.' ii' xt <l:<y

oiif Iricii.l >li..iil.l -ay '
I <lo not w;iiil th.- inou. y. or tin-

otlitT Hh.iuiil -ly I will not |i-ii.l it.' N.-tliinu' would

Im- nion lUtli. lilt nii'l iiioi.' tlmi'^i ron-* tlian tin- tu-k

which this Coiiit woiihl liiv.' i.. |M'ifoiin if it \\v\>' to

iii\< ttiiiati' ' iiHfS of that tlcHiTiptioii.

i 55. Ill oil'' <'ii-<i' tli.'i'.' wa.s a loiitra.'t l>y h. I"

.nlviiiicc- tu ('. f;J,i)(iO oil th'' >.i iirity "f -omu- 1. a.><i'hol

lioii-cs l..r livi' vcar.". 15. a.l\t»iiic.l Ition 'Hi <lf|)<Mit

"f tilt' h ii.s«' of oiii' of till' lioii-«'.H. riif t'liitni. t wa-<

(III th.' opinion of tin- ('oiiit)thal H. .hIiouI.I not Ih-

riitill.-'.l to . illl for tilt' h'Msoi'-^ titlf. Ni vi'itlnlfHs lu'

\.i.

1 fin ,,t

lt,)i .. -

hull-.

' J <t l"» V. li'iiitnif
't

tlil"hf, I..

i:. . I'. I ..;i.; . i. iin.ii;i .. o././,,.

I
! .V M. ....

/,'-,.,, V. ( ',.iii„/:i li.M.. IT...

^t'loi V. .M'lritllinl. 2^ It-MV.

.:7I. S^.' lU,, /,,-'A V. >/i,.7././/, .>

I, T. 1-1.

' >. /i(/i .\l'ri-;i„ T'iiil,iii':-. I. til,

1. Willi iii'jliiii, [I-Mh] a, C. ;1ii.i

il'inmiii; S. 1". [l-'.l7| I •^ H. i.'.'.'.

>.i, t.H>, |^, Clutty .J. in ll'r-^«/„

ir.l/4;/i itnl I'lii/Dlll/ I'f. V. W"t,

n-;.-] 1 I li. :j71, It p. liT.t; i;i 1,

.1. I II. .'11 . .... 1.. T. I".'. I>i«-

tlll;^lli-il II- riimir r. t iInU l:„l'l„i't

„„„i .V..../7, [l"'.';']! I. II. II.'. I.'C,

rtll.rr Illl- trillli-:.' U.'ll w.n lit'l'l l-p

U', III »ii!"l.iiii I', III.' imrrlia*.' nl .»

Il iil-i li:»r.'i , ;iii,l Sttirki It V. /^l/^ II,

; 1 IN I'.I
I

I III, -J^"!, -J'." I; 7-1 I.. .1. Cli.

IJ!', wlirt.' llii' iiuilri't tt I-' 111 -iili-

Kt.iiiit :iii'l 111 tut a contr.ii l<ir >ili

llti'l I'lllili.lM' i>r l:lliil, [iiirt "I Ih'

pun lia».'-iiM'iiiy l«'iiii; IcI! n iii'ft-

;4.i-.'.

/'.,l...r.ll|..inilly M.lt.ui /.•..-/"•

V. ' li'lllir. .'7 llciv. III
I'.

1
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p
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HIP. .iri{isi)i(Ti()\.

lU'posit ot

title

Uomidy
in (liuii-

'lid call tor it, mi.l on its hciup ivf,,i„.,l tilo.l a hill I'm-

rtp((!itic porformancf of the •oritriut or for tiio .saU'

of the property to repay Iiim the tTiOi* ami interest.

The Court considered that the plaintiiV was in the
\vron<r, l»nt, the defendant suhniittini; to pcrl'orni the
contract without showinj,' the lessor's titl.', and the
plaintiff electing' to have a decree, made him pay the
costs of the suit, as the price of its interference.'

§ 56. In another case S. wiio had liceonie lialtle

for a <lel.t of \V., and with whom W. had <le].oHited

title deeds as an in<leninity, was lield entitled to have
a written memorandum of the terms of the deposit
si<,Micd by W.-

^ ^'^'
'"^o"'"' tl»"U,i,'h "0 iiclion would lie at Common

I'rntea'in
'''^^^ '" ^'-'''P^''^ "^ * Contract to convey hy a particular

.Uati.. clay, which was rendered impo.ssil)le hy the death of
the contractor hefore that day, yet specific performance
would he decree<l hy the Court of Chancery against
the hcir.^

§58. The Court of Chancery also interfered speci-

fically to execute a contract evidenced hy a hond
given to a wife hy her husband, or to a husband hy
his wife,' hefore marriage, though the bond was
suspended at Common Law hy the intcrmarriatre.

InZt ^ ^^ '^''"^ •''"'"« princii)le equally applies to give

auiiiui'i;.
*^''^. ^'""^'* J"'"''*'''"'tio" \vhere, though the contract is

from form ill its naturc sucli that a breach of it can he satisfied

ti,«'t. ''> "lamages, yet from some particular cii-cumstances
this remedy is not oijcn to the aggrieved party :

therefore wjiere a contract for the purchase of timber-
trees was comprise<l in a memorandum which appeared
not to he the final contract, but was to he made

By
miirriii'j

1

' /A«s V. r'//,%, T:,i,a. Ko. Mihifs v. (;,,,/. II Vcs. 4(1.!, I,,,. 1

- Sj^ir/e V. 117, /)//„«,«, L'O Hriiv. '
^'•"'- *'''• ^"-•

»;07. ' '',/,/,./ V. JIur/i/,', L' P. \Vlii<.

•_'1J; A'-toii V. J,:/,,!,, I'rec. Ch. S:!.
iif ^I'c. ill iiilijr Artuii, 1 Salk..-tL'.i.



TIIK r.XI'KXr OK TIIK .H'RISDICTION.

n)mi>Ictt' l.y 3uli8e(|Ui'iit nit it-lex, so that it was .loul.tt'ul

whetlier the cKUtiact, as it tli.-ii utoiMl, would m.t haw
ItCfH lousi.ltTc.l If l,aw as in.'oinplrte, aii<l so tlio

plaintifi' have hccii ilcharrt-d of any rtmi'dv there, Lord
Ifardwiftke held tliat the .•..ntijict was oin- whi.-h the
Court of Cliauicry could specifically perform.' lii

aiiothei' case a cniitract to pur-hase a del)t was enforced
agaiust the pun liaser, on the ground that ihe del»t had
not l>cen so ussignccl to him as to cnal)le him success-

fully to su(( at Lav.-;- iiiid in the ciise of a contract for

tlie purchase of (lovcrnment sto<-k, the fact that tlie

plaintiff was not the original holder of the scrip, l»ut

merely the hearer, which rendereil it doul)tful whether
he could maintain an action at Law upon the contract,

was one ground on which the Court of ( "ham-ery was
held to have jurisdiction.'

§ 60. It is said that hefore the time of Lord Somens
the practice of the Court of Chancery was to send the
jiartie.s to Law, and to entertain the suit only in case

ot the plaintiffs there ret-overing damages,* a practice

which, of course, involved the proposition that specific

performance couKl not he granted except in cases where
damages could he recovered at Law. That limitation

of the jurisdiction has, however, heen hmg overruled
—notahly in the case of Dr. li,tt,s,i:oith v. Tli,- Di-<ni

'111,1 Clmpfrr of Sf. Punts,'- deciilcd by Lord King in

1720, with the ji-istauce ot Raymond C.J. and Price J.

A lease had het n granted hy the defendants previously

to the disabling statute of 13 Eliz., with a covenant to

renew for ninety-nine years, and the phiintiti" sought a

renewal for tiie term allowed by the statute, which the

Lord Chancellor refused, on the ground that no action

->'i

Formoi-
praitioc

of the
Court of

('haiii-orv.

c
I

?

' 7;»x<o«v. Lister, ."i Atk. 383; 4 y.,,. ,.,^rke M.l!. in Do,M>,/ v
l.ut stc in/ru, S§ I'M, 50.!. Kua„r>,l, „, A.ubl. at p. 400.

Wright \: Btll, -^ \'n. .Vl'>. « f.

.l(/</er?€i/ V. 7>,x..n, 1 S. A S. C07
'" ^''^- <''»*'- '» ' ''• '''''; ^- ^'- ^

^ Doloret v.Hothschild,l S.&S o'.tO.
''"'"". i'- '• 3oi'-
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liropu>i-

tions coil'

verse.

Coiinuun
Law 11'-

iiiedv in-

adequate.

could Imve l»ct>u maiiituiiictl on the rovi'nant after the
passiny of the statute. " 1 take this to l.c a .vrtaiu
clear rule of Equity," said Raynioud C..I.,' "that a
•speritic i»crformauce whall never I.e couipelie.l for the
not doinj; of which the Law wouM not jrivc .hinia<'ps.

Th.' covenant to ohlige them to make a lease for uiiietv-

iiine years i.s gone, and (hunages cannot he recovered
for j.art of a covenant, and I, therefore, am of opinion
K.juity cann.jt interfere." Tiii.s decision, which was
opposed l.y the opinion of Jukyll M.R., was reversed
in the lIou.se of Lords; and it is ahundantly evident,
from the ca.ses already cited, that the jurisdi.tion at
present ex'r.i.sod is not restrained within these limits,
and that there are many eases in which specitic per-'

formance is granted where no action for <himages could
1)0 maintained.-

ii. W/oiy th,,;' /> no <o/e(jioif, Ci'iimioii Laiv r>uh,h/.

iii. W'hny t/nir !s mi lolcjioit,' G>iii,iii>ii Lin- niih<li/.

i 81. The pr(jpositious that the Court will interfere

.
in specific performance where the Common Law remedy
e.xists l.ut is not adequate, and that the Court will not
interfere where the Common Law remedy e.xists and is

ade(iuate, being in the nature of converse propositions
will lie conveniently considered together.

§ 62. The only remedy at Common Law for the uou-
l)erf()rmance of a contract was in damages, that is to
say, in the payment of a sum of money by the party
who hf'd broken the contract to the party injured by
that breach. If money were in all ca.se3 a perfect
measure of the injury dime by this breach, it is evident
tli.vt an e.xact eiiuivaleut for the wrong might be made,

Sei. CaK. iM Ch. ,.t p. .;!.. TLo pah.sa-e in WiUiam, v. St, ward,
;'• MiT. 4<Jl, to whieli Mr. .Justice

- yv,- Lord liedesdale in Ln.nou St.,ry (Eq. .Jur. § 741) Las ref.rred
V. ^„,,^,tr, 2 Sell. & Lef. (Wj ; as a dictum of Grant M.I!., U th«
r,n,„./ V. Bucklr. P. \S,„s. LMJ. lan^ua-e of counsel nr^w.^y..



TIIK i;XTF,NT (IF TlIK .11 ItlSIMCTlnN.

iukI tlmt the jiHtico done would ho .omiiK'to. Hut
iiinnoy is nn i>.\ii.t t'<iuivaleiit only wlion hv nioncv tlio

lo.-s sustained hy the luvach of .ontnict <-an lie fullv

made j,'ood. Nuw in a vast vjiriety of cases this is n<it

so
; for though one soverei;,ni <ir <.ne shillinj,' is to all

intents and imrposes as good as any other sovereign or
shillini,'. yet on.' hiiided estate, thoui^^h of prerisily the
same market value as another, may lie vastly different

in every other circ'umstance tlmt makes it an olij.ct <if

d<'sire: so thit it evidently follows that there would lie

a tail'ire of justice, unless some other jurisdiction sup-
plemented that of Common Law, l.y compellinj,' the
defaulting party to do that which in conscience he is

hound to do, namely, actually and specifically to per-

form his contract. The Common Law treats as universal
a prop<isitiou which is for the most part, hut not univer-
sally, true, namely, that money is a measure of every
loss.' The defeitt of justice which arose from this

universality of the Common Law principle was met and
remedied in certain cases hy the jurisdicti<in of Courts
of E(|uity to compel specific performance.

§ 63. The mere e.xisteuce of a CVmimou Law remedv,
and even the existence of a perfect Common Law rela-

tion, will not necessarily exclude speiific performance.
Thus, in one case it was held that, although an agree-
ment might possihly amount at law to a present demise
or assignment, yet, if the document showed the intention
that a further instrument should executed, lie specific

performance might he dc(;reed.-

§ 64. Even when money is alone in questi .n, the
Common Law remedy is in some instances hss hene-
Hcial than that atlbrded by Courts of Equity, and where
tliis is so, a ground is laid for specific performance, if

otherwise a proper remedy. So where A. gave a note
to B., and C. agreed with B. for the relinquishment of

' See AriK. Ktli, Xic. lib. ix. c. 1.

-' t-''iiuer V. Jlti-hurn, L' Y. iV C. C. (,'. 15! I.

( ommoii
l,aw
roiiii (ly

luirlial.

• '.iiiinioii

I,aw ii'-

inedy Ic^s

ln-'iii-licial.

c
I

i
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\ .t .

his (H.'s) riairii iij,'iiiiist A. mi the piiytncnt of cortiiin

.Hunis, for \vhi(;li tho tn-tcs wimv, in tlio coiitt'inpliitioii

of K(|iiity, to stand only as a sim urify, it was held that

tlu' Court of Chauiory wonl«l s|K'cilically pcrforni tin-

rontriut, tliougli tlif rt'liitions Intwccn I In- purtios niii,'lit

huvf I'ooii Worked out l>v actions at L;i\v.'

§ 65. Sir .loliM Luuch AI.K. (then \'.<'.) s.(Mns to iiave

<\)nsidi'r»'d that the fait that tlie renu'tly in daniav^s
given at t'omnion l,a\\ depenih-d for its iM-netieiftl elfect

upon the personal responsiltility of the defendant, jjiive

the other party to tiie eontraet a ri«,']it to sue in h'ipiitv

for its aetual jteriormance.- It is evidint that this

principle applies to all danuiues. ami, if it were lulmitted,

would give tile Court jurisdiction l»y wav of spccifii;

performance in all ca.-es of contract, whether for the

sale of chattels or of any other nature, which eertainh

is not the law of the Court.

In another case the same learned Judge appears to

have hehl that the circunistaiice that damages at Law
would not accurately represent the value of the eontraet

to either party was a ground for granting spceiHc per-

formance. The contract in that case wa.s for the sale

of debts proved under two conimi.ssions of liankruptiv
;

and Ijcaeh V.( '. grajited .specific perfornianee, consider-

ing tl.at to compel the plaintiti' to accept damages would
lie to compel him to sell tho.se dividends which were of

unascertained value at a conjectural price. ^ The learned

Judge just nauuMi .seems to have shown a tendency to

extend the jurisdiction in specific perfornianee some-

what more liherally than most other Judges :
* and tln'

mere want of exactitude in the measure of damaires at

' /;,,,/, V. /••,„,/, 7 H. L'os (:,(.

liniifil liy liiiril Cotteiilmiu). (
'f.

Vui/tiil V. Oili!ii,n, ;'.;{ liiMV. ."i.'iT

(l)iiri'LaM--iiinufy 111' imlciit .

Dolor- 1 \.'n':(),>,rh:i.l, I S. ,V S.

-I
II

1

• ;ii7. Sec /.'< I.niil Ilallicrlcy (Ihoh

Wiioil V.('.\ in I'oUin-'l V. ri,njl„„,

1 K. .V J. ItiJ.

' .See With I) V. Vulll,; I S. ,V S.

."I'.M; h'riu,'i/v. ll'..<7i(/Hi,tiMail.;!,"i."i ;

'
!-r-'!-ii V. V:.!!;... y,:.:. :;:,

1

i
\ i

A'ldni. IH. 1 S. A s.



I mi; KXIKNT Ol- THi: .IlKISl.lcrinN. n

('..mnioii Law has in.t always 1 „ I,,!,! ;, 8ufH<i.rit
j^nminl for tin* «'(|intiil)I(> juiisdirtidn.

if 66. Thr i^n.mi.l of this jiiris.lirti,.!, h.ivinv' Ih.-ii

tlir iniul.'.|ii,i.y of the niiir.ly at ( '..iiiiik.u Imw, it

rolh)\v.<l that \vh»'r.' that n-meily was .Mh.niat*', ('h'aii-

i'<Ty (lid lint iiit.'ii; IV to .•..iiipcl s|.i'.ili.' iMifoirnaiicc.

It is on thirt Lrroiiiid that the ('..mt ha- ;;. ncialK
h tU.S<d Mprcifi,; |MTf..nilall(V ill lVs|M..t of ( iov.llllll.ll t

stock or chatf.Is, as will I,,, hrivaftrr .smi. and r.'tii.s.-

it in all rases wh. r.' tlif r.intia.-t is satisticl In- a nioic-

|iayiiirnt of iiiuikv.'

S 67. Till' |.riiiciph' ha.s ln'cn Vi-rn<rui/.tn[ in s.'verai

otht r cas.s. It was one of the <,'ronnd.s on whi-h Kiii^^ht

i'.rii.v and i.-ad Cranworth r<..l.|. art.d in ui-. issin^,'

the bill ill A,,/,/ ./-////,,< Stiouf v. /.,//„/,.// „,h/ X„rt/?-
HVvA/',/ Itiihr,,;! C''.'so far as le.irardod .s|.ecitic pn-
forniancc, and only puttinj,' the del'eu<lunt.s „n t.nns t,,

make certain adinissious in any action at Law to he
l>ron<,dit l.y the plaintiH' ajrain.st tiicni,— th.ir Lordships
considering that, the railway having l.em abandoned
and complete relief being in their opinion obtainable at
Law, the case was not one for specific lierfonnance.
It was also one of the reasons alleged by Lord Cran-
worth L..I. for ilisniissing the bill in W.hh v. 1)1,.,

i

Ltiiiiloii and l*i>rtsiitoit'li llillwi;/ ('".,' he considering
that under the circumstances the vendor could oI)tain

complete relief at Law. The authority of these <le-

cisious was subseijuently <iuesti()ued by Lord St.

Leonards,* but only as to tlie applicability of the
principle to the circumstances, and not as to the
validity of the principle itself.

Cni»f'

wlll'Jf

I'ollllM'll

l.uw ri'-

iiii'dv 1,

Iull'c|U,lt.

Iiisl;l

c
I

i.

,

\
•pi a

' Sfc llruwih V. m.ly, 1 IX. k M.
"•"; I.anDs v. lU'hany ij liuntif,

I. 1!. r. P. ('. 340 ; l{;iau v. Mntwil
Toiilint, itc, Afsvci'ititiii, [IsH.'i] 1

t li. at pp. I'j:., 12S; ami of. the c-asi-...

:; li'.i.Tr.iCtf iVitii a jH.'iiaily, in/ni,

i He.

- 1 DfG. M. A <i. :.l.

I ii.(i. M. .V •;. .",-!.

]!,,:<....,., I -.:.. 1 I),'.-. >.!.,»• ii 7.'.7-

s.f. .". 11. 1.. (. ;;:;i.



:»_' riiK, ji'iiishunioN,

(ryi'urly
Irimm V,

C'liiilrucl

tu iiiitko

riiilwav.

tu I'uy

mnlll'V.

§68. Im oiu' ciifo Hpt'iific jMMfiinnanre wm *nu;»!it

1)1'
II .oiitiatt for II Ifnatii-y from yt-ar to yt-ar, tin-

.uiitiii.t Mpfcifyiiii,' tliat tin- tenant wan in nil ri'H|K'. tn

In al.i.li' liy till' t.-rniH .'ntcrtMl into liy a piwioiis

triiai.t, an<l tluit tlu' tenant sliouM pay f..r a <ontm«t

t.. Iif .Irawn up; it waH n.nf.n<l«'<l that the ('"Uit

\vu\il(l tlififroit' intfiiiTc tor tin' pii.i>o^<«' of .s.ttliiii,'

flu- proper t.rm.s of the contract. Hut tlio «'our'

thou;;ht tlif rcnu'dy at Law wiih luleciiiatc, ami tlia.

the full terniH of the contiHct nii.!.'ht l>e shown tliere,

and fherctore refuHcil to <locrc(' peifornmncc'

ypecitic perfornian<e may. however, he grantcl in

a proper ease, even where the eontriict i.s for a yearly

tenancy.'

§ 69. On thirt •rrouuil also, as well .ih that of the

incapacity of the Court to execute the works, the Court

of Chancery refused specifically to perform a contrai^t

to make a l)ran<h railway, althou<jh the <'ontract for

the execution of it had been entered into during the

pendency of the Hill Kefore I'arliamcnt, and when

.several of the directors hail thoughts of withdrawing;

the Hill, and would have in fact d<»ne so (as the

hill of (;omplaint allegi-d), but for the contract in

ijuestion.'

S 70. And where a hill sought the spcitic p. r-

forman.e of a eoiitra.t which wnuld have been effect. «1

bv a men' account of prolit^ and a payment of the

amount found due. and there was no obstacle to the

I CInith,,, V. lllii.ijin.rlh. III li:i. 1 1 Sul. .In. .",7:', ((onlract t.i In t-r

4,"l. If. t'liiiin- V. /ItiMiiii. - V. II siiii;le <liiy).

vV ('. •'. r. l.">',i.
' Snulli It'd/ii Uiiihniij '". V.

- L,r,r V. K„(ll>-r. [I'.'iiP 1 111. 1 1 •'/</.<•«, 1 K. .V.I. iMi;; S. C. .. !>.

."Ki. Sff. t'"., M„,i<hnitir Jlr"r,ri/ (i. M. & (i. b^-'. Si'i', t"U, Ornnhiil

('„. V. iUmmU, [r.iOl] '.' Cli. at p. v. Uh of Wi.jhi {XuriHjrt Jimrlv;,)

r,lC; aiiU /^iinliltr v. Ahiuh'ims Vi'iuVinii/ T,/., HI W. li. ;!1.'.
;

aii.l fl.

(aKrii'iiient to j;rant a lease for lifi), Ih.minion ('mil Co. wVomh.u.u
,,.,,..1 , ,- p -..1 ! K P /-' '""' Kl"l I'" fl^iO'.n A- »'.

iii3. l)istiii:;uisli 0/.(»<if V. U'Wi/'u-. -jy;!, -".I'.i; 78 L. J. 1'. ('. 11").
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tlu' Mlllf.'

!I71. Ill ati.ilni.rv witi, ||,i^ |.rii..i,.|... in ,., ,,,„. ,„
whirli 11,,. plaintills sn,i;-ht tl,.. >|„.,,ti.. |H.. (•.„,„,„„•..

"' " '••"t'"<'t fu ,,nmt au.v-l..us.. for a laihv.n f..r
a l<Tiii ul H,x ty yars. ami l,..fu,.,.,. il,,- lii„ijr „f tl,,.

'"" •""' ""• Ix'aiin^r th.. pl.iMtitr. i,a.| ,.l.t.„,„..| slal.,
t"iy |...wrr> t.. tak.- tlir laii.l i„ f,.,., St„,ri V (

•

'•;•""' '•''I tl'i^ t.. Im. a .„•,„„„,,„,.•,. Mion-rly ;„!
""•'•" "- ""' '"i-'-''"i"'. of il„. ,• , ,.,,,,i,„, ",,,,,iH,
|Mil()iiiiaini ,-

i>72. It Mi.iy apinar at (iist sv^hi that. iiiaMnwdi
"s in..nry IM .:.x.l.an,;r,. ,;,, ,|„. ,.,tMtc. is what thr v.mhI,.,-
ct laii.l is,-i,titl,..l ta, |„. has a .Mmpl.t,. ,v. U in an
"••tiuii f„r ,lamaj;,.s, an! thnvtoir ,,,nnnt sustain an
"<•tu.li tui- tlu. spc.ili.- p,.if„rmanr,. „f tlic .untiact
I5>it on fnitli.T .•.,«si,l..rati..n it will I,,. «j,i„uvnt that
•'"".'"-'^ ''-' f !•'"<•• tl'<^ v..n,ln,. in th.. sail... situatm,,
as It the coiitra.;t lia^l l...,.n i)..if„mK..I ; tui- th.n 1...

WM.il.l hav,. -rot ri.l uf th.. laii.l aii.l ..f all th.. I.ur.lons
aii'l liMl.iliti..s attachinjr t.. it, an.l w.ml.l hav.. th..

l.urdiasi-nioii.y in his i„K-|<..t ; wli..,vas, aft.r an nrUmi
fur .laniag..., Iu. still has th.- lan-l an.l, in a.l.lition,
.lamagcs —ropn-sontiiiir, in th.. ..j.ini..n <.f a jury, thi-

.litt..rou..e botvvocn the stipulat.-.l pii,-,. an.l the' pri.e
Nvliah it w.ml.l prohahly fi.t.h, if iv-soM. toir,.ther with
11" i.l.ntal expenses an.l any sp..,ial .lama-," whi.-h he
"iay have suireied.' The .l..etrin.! „f K,p,it\- with
iosp,.,t t<» the ...mveisi.m of the land int.. m.)iiev, an.l
"t the money int.. lan.l upon the exe.-utioii ..t' the
'"iitra.t,* an.l the lieu which the ven.lor has .in the

' "m/ v. ./„/,»>/„„, 1 .r„r. \. s. 101. s„. also /,,. |„„.,1 (,aMW,.rtl,
•

' "• "• •'" •'">'•'" V.(.'.). in Mo,:,a„ V. Mi/mu„, 3 IV (i. M
>'(• ,•,!>,. .s^,r,/,. V. Miillaiiil Jlnilmty .t . i. :',:,.

'"., '! W. 1!. -Ji,!
; I Jiir. \. S. L'T;!. has/eni i:.,u,li.s l!„ihnnii%, v

(
r. Uutiiiril V. luiwnrds, I. u. 10 l/.,wk,x,r, |[. I,. ,'. a.ll. ;!.vj. .i;.!;

"' -'•'• /<"'.« V. /,»;•(/ l.erh,„er,; Id M,.,i. .".O,!.

- Myuell V. .Sui-/,-,«, 3 !>iii. A- OiH. '
Il,i,l

••
I.

\li- r.

r ilv.

I i.Mlr.

\>\ \rlicl
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(ioViTll-

llli'llt

utork.

liiilUr

• Htfttf for tlu' pmrhiiMc-moiioy, ami bin ri«ht tn oiifor.i'

tlii^ l»y lh<' ftiil "f th." Court, ar.' a.Milioiial n-dHonH for

.•.xfi'tulinji fh<' nint'ilv to Inttli paitu-H. Ai<oi-.liii;rly, it

ii well I'stalilUlu-.l tliiit till' rcnu>'ly \^ mutual, iiml that

tlu" vtMwlor may liriiiK !»'' iwtioii in all iiihch where flu'

pun lia*<r louM su<' for N|M>iitir [MMformaiH'i- of tin'

«'ontracf, ami tliU iml«'|K'n'l«MJtly of any ijUeHtioii on

the Statute ot KriiiKlM.'

i 78. On the prineiple tliat iliimaj^en are a MulH'ii lit

mitiMfutioii. it is now iK'rfectly settled that 8peiiti<'

performaiii'e will not In- enfor<-e<l of a eontrart for the

transfer of ntM-k in the pul»lie ftimh.

S 74. It apiM-aiH that in one iuHtume Lord Hunlwieke

il'il ^runt speeifie iterforinaiice of su<h a eontract

:

' liut

in the earlier ca.se «)f Cnildf (or (Jtol) v. Jiitthr ' Lord

MacelestieUl, overruling a deeinion at the |{olU, refused

to jK'iform a c«tntruct to transfer South Sea Stoek,

thoupli by the decree he un«lertook to arrange the

sottK leiit between the parties. Hin Lordship as.sij,'ned

three rcjwons for thi» decision : first, the nature of the

subject-matter of the eoiitrai-t ; secondly, the circuni-

atunce that the defendant was not possessi-il of the stock

at the time of the contract; and thinlly, that the

'iability to .Hud<len rise and fall in stock made the day

a most material part of the contract, and therefore

rendered it an improper one for the Court to carry into

execution. This principle was acted on by Gilbert

C.B.* and stated to lie the settled doctrine of the Court

by Lord Eldon.'

' Clif.rd V. Tun-fll, 1 Y. .V C. V.

t.'. l:i->, l.',0; iitlirmo.1 H .Tiir. il.Tl

;

Walker \. Hnnlirii r„ui,liis Iimlway

Cti.,!! ll;i. .'I'Jl ; Kninry \\ Wtjluin,,

C. Mail. i"!."". St'c riirtliiT, •111 lliis

^ubject, a paiKT cm ' A ViMiilnr'H

Higlit to Sinfific I'tTfonnaiia'," by

I'ruiVs \V. IJ. L«

N..S. •;,-,( hVl.ruary, I'.MVi).

Sec \iilhioirii V. Tli'iriitoii, In

\Vs. ii;i.

"I
.-. Vin. Abr. .VW. ,.1. •.•!

; S. t .

1 1'. WiiiH. 570; 2 \V. A- T., I.. ( . in

K'l. (Tthnlit.), 4111.

* ('apimr v. llnrif, Uirib. l:i.'>.

in Snlh, i'ftut utvit

Americiiu Law lU'gistcr, Vol. 11, Vch. UJl.



THK f:\tknt «>k tiik rriiiMrircriov.

176. In a .-jis,, U'fnrt' l^'iirh V.C, n |.i|| f.,r tli.'

M|Kvifi,. {M«rf..iinai„... of a .•.mtr.i.t to ^.-ll \.M|),.litHii
St.M-k vviw Hiip|M.ittil

; l.uf thi-t waM partly on tlio -lotni.l
'«f itH piiiyin:,' tUv .l..|iv..ry of tlio .-. rt.li.MtcH^l.i.l,
woi.l.l n,n.Htitut.> fh.' plaintitr til.- prof.rirfor of a , .rfnm
quantity ..f tli.^ Hf.M-k, nn<i partly Uvaiis... tl,,- plaintitl'
nr.t lNMn« flir ..ritrinal s. rip-li.'.M.'r. Lit ni.r.-ly ihr
iMNir.r. it was .loijl.tf.jl wlh-ilhr I..' woiil.l I,,- al-l.' to
maintain liis a.tion at I.aw.' In aiiotlirr .at.' tlio «ani.-

.rij.l.K.. ov.Tml.-.l a .lornurr.T to a l.ill l.y tlio wn.lor ot a
lif.'-aiinuity payable our of .livi.l.Mi.U of ^fnlt, on tlf
«rniui,l that tl..' piiivliasrr .•oiil.l .-loarly maintain hikI,
a hill, anil that the riim><ly munt Im> mutual.' But it

-eem.s Miat tlio Court woiiM not enfor.-,. .sp.rili.- ,„.r.

f.irnmn.e of a ...ntia.t to sell a life-int.r.'st in tli-

pulilii- fumh.'

I 78. With roganl to .shan-s in n.iiipani.'s tli.' same
prin.-iplp ,l,Kj,H not apply. " In my opinion," sui-l

Hha.lwdl V.C./ " there i.^ not any sort .,f analogy
l>etween a quantity of tM per .ontM. (»r any otlnr sto.k
of that .lescripti.m (which in always to l»e ha.l l.y any
person wIh. <-h.M,,se.s to apply for it in the market), and
a certain numlier of railway ahares of a particular de-
aeripti.m, which railway Hhares are limited in numlw r,

anil which, an has been olmervcd, an- not always to U
had in the market

:
' and accordingly specific perform-

ance was enforced of a contract to sell a certain number
of railway shores, the shares not being particularized.
In a subsciiueut case Lord Chelmsford stated that there
was no doubt that a contract tor the .sale of railway

^^^
M„r,t V. n„lh,,hil,l, 1 S. h .S. wl.icli ur,. .l,-:,lt »ii|, |;,r„-,,ly ,:, f|„.

''''^'
lii:irkrl, uikI vvliicli .uty <>\n- .

m .,,

- With,, V. rmiit, I s. >v s. iT-i, :,„,i i.uy th.T.., tl,.-,,- „-o„i.i ., ;,,

^W/n«/,-y V. CuUi,,,. Y.M,. .!I7. W no ..'as..,, wl,y tl.ry .M,...,i,l „„, u.
"

,
'

,
tn-atcl 11- iH-iii:^ ill III,. s;niic p..-iti,.ii

Dunn,/t V. ,1//,,,,/,,, ,. Si,,,. as (iovt.rn,„ont St.K^k (a. .,. wl.i.l,

I, .,,
"••it--- ..uj.rrt, 3 ..,;; J,; .>„„„/„„/„,•

'
' •'''<'•'< V. .S/,ic(it„,/,, r, ;is |„ ]'. i-p;
In the case, liowever, i.f uliarcs iit p. f.'H. "

'

.15

I iili.ir

I let ill)''

sli ir.M

'II c-)Ul

[laiiu-i
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:t<i Till JI'lSISltinioN,

.II .-,.1

Ir 1. t .

(U.HU.1

slmn'M in nipiMr i.f Ih'iiij,' .iil'.iri ••.! :
' aixi in a »iiI»m>-

>[\i>u\ . Iiipti'i ' iiittiiy i'''t'iil » iM«M will U- ii'liri.Ml !.

wlii'li liiiM' ari.H. II III n'>.|M<t ..I' . ..iitr H •>. |i>r llf "nl.- <i|

shaiiM. It iiiftv li.iv.' I If- 11 oil ihi"* prill' ipl'' tlmt l."«'l

Kitin ili'inllowfil H ilftniirrrr i>> ii lull I") th.' linntir "I

York Uuil.lmu' Sto. k ;
' I'lit a i|il!<r.i(i view ^f iii- f«

IlllM- Im . II pirviiMI'ly illtiltllll'-l liV l."l'l Mm rli'Hiiflil,

iiiixiiiih h Ji-t 111- ili-ini^Hj'tl a l>ill l-ir tlif trmi«lVr <i|

I" I .000 ut' till' .HIlllU' Ht.Mk.'

> 77. \ vtiKJof III sliiiii-4 limy iiwiiiit»iii ••
> ti"ii

airaiii't tin' |>iiii1i.ihci to tuiii|H'l liini In (••iiiplitf tln'

|(iirrlia-«' l>\ til-' cxftuliKii mill nyi'tiutioii "I a pinpii

tiaiiHl'iT. aii<i t'» iiiil'-iiiiiity tin' Vfii>l<»r u^aiii^t fiiiiirf

.all-.."

Ill lik<' iniiiiiKr tilt" riitnpany uiay mw u |HTf*i»h wli-i

lia.s «>iitM<i.'.i with till- «niiipaiiy to take .^liari'H tVuiii

it.' Many t'tliriilt ([in stiiMin h(iv<' ari-fii a^ t«» tin

iiaturt' lUi'l •• If't III' t iiiitrart.s to take hIkuvm, wliii Ii will

Ix' (•<ni!ii>!<TiMl . .'pamtoly in a latt-r ihapt<i'.'

I 78. .\pait tioin stiitiito.' tli«- ruiirt for tlif innHt

part irfusi H to inNTltTf in i'f.siK'<t oi" rliatteN, l">tli

iH'i-aii.Hc ilaiiiiij(f.s an a rtUlKriont rt-motlN , ami linau.'*'-

the pric<' <»f Hinh aticlcs, espi'i-ially of nKTihuntUso,

varit's nn us of'tfii to n-ii'l'T tli>' H|Mcitic exctution ot

(ontrart.s lor tlicir .Halt- aim ili'livory an a< t of injustii'<',

ontailinji pcrliaps ruin <m oiu- side, when upon an intioii

' r/„„V V. A-. «»•..,./. :i l>.(i. * .lit); nVA-r V. //.,//.'/. 1- I. I'..

.1. •JT,
**'•''•

• I'iirt VI. iliiif. i. S,w Iliun^iri,/.. (.. f.,. ».

' r„lt V. S.ltrr.,ll. .' Sail. ;'.0|.
M,„f,,,ri,l:, I I>i..». "llr,. S,- ,,1-.

• /*..,•,'..,„ V. Il.s^/,M...A-. r. Vin.
.s/,,,/,>/,; (,,„ r,.,,.-,,,,,, V ' ... i.

Alir. r,4i>, I'l. 'J-'. It.nrixfU, 17 Il<-av. '.".M ; (hin.i'i^

.S7i.Mc V. AV-W, •-• IK. Ii. \- Sill.
/„/„„,/ .Vf„,.. r, ... Iliij.is, -z .1. \-

11: .', IK. «.. M. A U. :,'.»;. n,
ll.ij.j.l; 4 DeO.l'.A .|.l;.l ; i,,l....,

Wniil <iwl llr„ry\ r,,v (wluri- thf r,Mmmiiji^ Co. \ . M.yhl, > t'h. 1 •.

purclinhtT liail filwl liin liill T'lr Hjxtifir ._i.|r,_

|*rf(iriimiic»\ I.. II. '.' K.]. •-'.'•'«,'.• C'li.
_

,o,
"

5 v' ' !. •- :: il-. i.

'' Wijtiu, \. I'ric.V, ItrG. .V Sim. >-<< i ^-2. <i,I /,„.
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timf |M»rty tnl^hl nut Imvo |>ni<l jK>rlm|H hIm.v.- it 'hilling

• InnirtK" -*.' \^, lutwi'ViT. thi-io- |.riii.i|i|i..( .|.> u„l upply
!• ill! .iiH.'^ uf . hatt.U, ••xcoptiuns iiriHt! whi.h w.- hIkiII

now runtiili-r.

4 79. W lifM the fhntlfl ill i[UfMtiiiii is uni.ju.', wlion i mpj.

tlirri' H. iivti- iinil uIm.vi- III.' iiinrki't vuluf, rimf wliiiii" '"'

llM llCI'll lalll-ll tho /III filliU il'/'irfi, ,,,,', tlll'CiMirf, wlnthiT
tln' iilmiititr's rij^'lif liit-n iiriM<n I'mnj ••mtrfti t <ir n<>t, ImM
infi'ih ii'.l himI nut left liini tu tii,i rnnimuii Law ii'iiu'ily.

Thi" l<'(iilin«i mil' in thin l.i«n«li >,( tin. |nw i^ /'«.,,/ v.

/'"^..'/.' ill wlii.li th.' lu'ii- ol til.' t'uniily uf JViM.-y ,,.-

.'uv.rod pussoMMiun liy a lull in K,|iiity uf tli.' .vlrliriit.'.!

I'lisoy liurii
: tin- «rnun«U of tin- «K'<i*iun nrv iii.^ulli-

ri'nlly ri'iiurtf.l, Init tin- rmv " tiurh.l, " to .juuU" |.or<l

K|.loll'^^ laii;,r„rt^r,. ill i-,.MjM..t of it.' "iijM.ii i|,e i.niliim
lit},;! ion Is^ iti'lt'lMnilfnt uf tliotiriini.(tHii(.' iim to ti-nun-,

wliich cuiil.l nut Ik' i-stinmtc.l in .laniaj,'.,-*." Thin Ims
Ih'i'ii fulluwnl liy othiT similar .uhom, niic liavin;,' nlatiun
tu an an.ioiit m\\ov altar|.U'.r, ivniiirkaltl.' fur u t;rc<>k

ins.riptiuii luxl .k'.li.atiuii |.) II.t.uI.'m,' aiK.tlifr tu a
tulducu l.ux i,i a r.niarkulilr ami |M'.uliar kind.' aii.itliir

tu niaHuni.' .Iivmhos an«l urnaments," ami aiiutluT tu a
v.ry tiiiciy i'iij,'iavfil <lu'rry-,st(»n<'.'

' I'll- I.Mi.l Il.ihiwi.k,. iu l!,i,t,,„

^. l.i^t.,;:\ Alk. :IM». I„ .V,„y,,„ ».

^'/<-, I'llR-ll. 1 t'.t. I,..r.l Nnllilli-lllllll

-|<-iilic:iily |<T('..i-mril n cluirtir-

(,irt\ liv liim-luiL; iIm' |iiyiu.'iil« t'.

le iii.iilc ill ptiri'iiaiicr of it
; \n-\ «<

..,//•,(, <f f.:.,-,. S,.,. :,l».. ri„ri,„iL,i,IU

I. I''<rt,f,.l\ I.. .1.(1.. .",11, an.l l.or.l

W.stliury iu //'lni,/,l v. M,tr»hill,
j

I'. Wii,.. .•;;iii.

F-ii» V. /.',„/. .! V.w. Til.

' l.l,,ij,l V. L,«itt,„i, i; \r.. 77.)

:>»i> a|... .s.,(7/, V, /„„,,,./, 1 V.'n.

S.I1. Iiil
; S.r. ;i Sw. 1 II, I, : l.,i,l,,

.Iniwlrll V. Ihi/.f,!!. 10 Vi >. !;);•.

/,»>/•//„) V. J.„i,i l.uirll.rr, I.I Vim.
'.'). A ^lii|i i» |ir..l'al.|y within il,is

I'l II. I,, r. u'lni. WinT.' t',r iitiiv.rv

' t I'hattflK ix Lilly [.art .,( a ii.ntrait

•iiiTwiM' iii|'.ir>.i-al.li-. ilic miitraa
n, ly U- jiiTliirtiif.l. Mrn^h v. Mi//,-

./"", .'l .lur. X. s. ;i::h\V(kk1 V.C).
-

1 V.rn. jT;!.

in .\'i(lh,i.ii-ii V. Tl,i,ri,tiiiu 10
vi-. It;.;.

irmii|i! St l.yiiil V. fViil^

Kr. .Vjl, ami >'l< iiKjIifiilil V. I'urti',

•Jl L. .1. (I,. .-,11; /'- M.itl.s V.

<iil,>.i„i, 4 l>i- (t. ,V .1. :.'7i:; Hurt v.

Ilenivi, I,. It. h ( li. H<;0, Hiir,; iMthj-
any v. //(.«,/,, tlO I,. J. Q. [J. .|ji

.

44 I.. T. 177. S«', HH), I'art VI.

chftii. iv., fi./jii

' VVr Lord IlanlvMrkc in I'tunir

V. Aiii/t, AiiiM. 77. in wliiih cane a

-^1
'VI
^1
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w THE JlfRISDlCTION.

Tort,

truxt, III!

I'untriii t.

Ilhi-lru-

lhili>< uf

tlie |iriM.

1 il'li

.

IMctiiiii

<if l.oril

liurv.

,
8 80. These purticular cases were suits groumletl on

tort or truHt: liui the «Hiue principle upplieH to eases of

rontrtict relatiiiji; tt) « liattels.

S 81. AccortUngly in FiiI<Im' v. ^'/v/y' Kiiulersley \.V.

sustiiiucd a hill hy a purcluiMer for the spicihc prrfonn-

iiiico ot'a eniitract to stll to him for .£40 two china jars;

tiinl in 'I'/iorn v. JV/c t'oiniiii':-<it>iii r.s of Work^ij' Lord

llon)illy M.Il. m.ide n tlecrce for the .spei-ific porforin-

itncc of a contract for the sale to the plaintitf of the

arch stone, the spamlril stone, and the Hramley Fall

stone contained in old Wcstnuuster llridge, which had

Itein pulled down. In this ca^^e, thouj^h elaborate./

armieil, no ohjei tion seems t(- *^ave itccn taken to the

jinisdiction.

§ 82. A dictum of liord Wcsthury in tiic IIou.se of

Lords put the jurisdiction of Courts of Ivjuity, as

regards chattels, as if extending? to every case where

the contract relates to specific property. " A contract

for th." .-^ale of <,n)oils," said his Lordshiji,^ "as, for

cxiiniple, of oOO chests (»f tea, is not a contract which

Would III' speintically pcvfornied, because it does not

relate to any chests of tea in [larticular : hut a contract

to .sell oOU chests of the particular kind of tea which

is iiuw in njy warehouse in Gloucester is a contract

rclatiui; to specific property, and which would he sjic-

citic;dly performed. The buyer may maintain a suit in

Kipiity tor ilie delivery of a .specific <-hattcl when it is

the suliject of a contract, and lor an injunction (if

necessary) to restrain the seller from delivering it to

any other per.son." It may he doubteil whether this

dictum did not express a more complete .system of

juri.sprudence than that which this country pos.ses.sed at

the time when it was uttered, antl whether the records

siifcitlc ildivery cif ni-;^i(iosxv:is iiiMVcil,

" lim tliat IH not iii'co.s.sary," R;iid lii.^

Itii-iKJiii i^ " otlicrs urc q^ ii*-"xl.**

'
I Drew. (;.'>1.

- .'tL' Ifeiv. I'.iO.

' In l/u/,;,,f,l V. Miirs/,,,//, lo H.

i,. <'. Jii'.i. L'lt). Cr. j"!- I.onl Watsuu

111 Tdiihi/ V. Ofniai litixir ;, l.J Apj'.

>



TIIR EXTENT OF THE JURIHDICTIOX. :)«.!

ot the Court of Chancery ((intiiincil many IhUh for the

Hptcific pj'iforinance of contracts relating to Hpecific

chattels of a niorcantilc value like tea.' liut l>y

section 52 of the Sale of lioods Act, ISOa (50 & 57
Vict. «•. 71). it has been enacted that, in any action for

lavacli of contract to deliver specific or ascertained

goods, the ('ourt may, if it thinks fit, on the applica-

tion of the pluintilf, hy its judgment or decree direct

that the contract shall he performed specitically, without
giving the defendant the option of retaining the goods
oil payment of damages. The judgment or decree may
he unconditional, or upon such terms and conditions as

to damages, payment of the price, and otherwise as to

the C ;rt may seem just, and the application hy the

plaintitf mav l»e made at anv time before iudmnent or

(lecree.

§83. It does not appear to follow from the autho- voiuior

ritie.su hich have been referred to, or from principle, that
'''"'"""

the vendor of a chattel can maintain an action for specific

performance in all cases where a purchaser of the same
chattel coull do .so. It will have been noticed that

the statutory remedy mentioned in the last preceding

paragraph is in terms given only to the party who is,

und<!r the contract sued upon, to be the recipient of goods.

§ 34. It also appears that if the chattel be of a ivioe

peculiar value, but by cnntnict between the parties h
"*'''"'"*""'-

price has been put ujion the chattel, that circuni-stance

has been treateil as precluding the juri.sdiction ; for it

is an admission that by a money payment full relief

can be had.-

§ 85. Hitherto unique chattels have been spoken of :ciuittoU

but it appears that such jurisdiction as the Court
not
unique
but of

' t'lilisiiitr Ilealhriite v. ^'orth

^fiiffiiiitslurc Uiiihniy Co., '_' Jfac.

iV <i. U'J; iier Lord Cranwortli in

'••-•'"' '• '*'tisrf , 7 !I. !.. C. at pj..

.IIT- S ; Fotherijitt v. Jiuirluti'l, L.

I!. 17 Ki]. l;iL'; Tiilliy v. OjHriiil

Ji'mirer, 13 App. ("as. .")L'.!.

.r.

II. 541
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I<(
L'lilinr

iiiiliort-

auvt'.

Where 11

particular
nrticlc i-i

fcsspiitiul

or only
cmivt'-

niont

excni.se.i in tlio cftscof unitjuechattclH it may iilsoexcrciHc

in the oa.se of cliattols which, though uot uniijiu', possess

a special autl jtcciiliar value to the plaiiitiH". Thus in

North V. 77/.' (Ireiit X,>rtli<rn Ritiliraif Co} the Court
upheld ita jurisdiction to interfere to prevent the sale

of certain waggons helonging to the plaintiH', which
had heen used l.y the plaintiff in hia hu.sine.ss of a
colliery owner, and which the defendants asserted that

they had u right t(. detain and sell. " Where 8peci(ic

things," said Stuart V.C.,' " necessary for conductinf
u particular i)usiues8 are in the possession of persons

who claim a lien Upon them, and threaten an imnietliate

sale, this Court has undoubted jurisdiction to interfere

by injunction and prevent irreparable injury to the

debtor, by giving him an opportunity of ledeeming
assets."

§ 86. 8o, too, there is the high authority of Lord
Ilardwicke for suggesting that specific performance

might be maintained by a shipl)uilder if he were to

contract witli a landowner for the supply of timber
from an adjoining estate, the ship!»ui]der i»eing under
contract to complete a ship by a given time, for which
the supply of such timber l»y thi; tlefeiidant was essen-

tial. But this seems open to doubt ; and certainly the

ductiine will not be extended to mere eases of con-

venience, as the sui)ply of coal fitmi an adjoining

colliery, when plenty of other coal can be procured
in the iieighbimrliood.^

in ;i recent case,^ in which a coal company had
coiitractril with a steel <'omi)auy for the supply bv the

former to thi- latter of all the <:oal that the steel

company night recjuire for use in its works, the Privy

H

' - <iill'. i;t. ami cl'. Foll„r,,i!/ \. nuvhiwl, L. 1!.

- p. (i'.i.
1" Va\. Vil,

' J I.nni Harciwkki.' in llnjiuii ' Dominion VonI Co. \. Itominii'ii

V. Lisfri; .! At'k. 3".;, foniii.ircil wifli Jmi, ami si,,l Co., [I'JU'.ij A. (.'. 'J'.C,

I'olhiil V. riaifioi,, I K. ,V .t. itVZ- :ill : 7S L. J. P. C. 11,:.

^.^r^^at
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Council hfltl thnt the contract was not one of whirh
siwcitic performance would he dcrrecd hy h ("ourt of
Kfjuity, hut that, the coal (•oin{)any having wrongfully
repudiated the ciontract, the steel comfiany was entitled
to treat the contract as at an end, and to n.-over
damages for the loss of it, in addition to daiujigcs in

respect of breaches of it committed before repudiation.

§ 87. ('a.ses might prohal.Iy arise in which th.' Court
would intcriere in respect of chattels connected witli
the enjoyment of an estate, where l.ut for such con-
nection it would not exercise jurisdicttion. In one « ase
Lord Eldon made an oider specitically to restore to a
tenant the stock oji a farm, which had Keen s..ized I.y

the landlord under a distress and hill of .sale; his
Lordship holding that, umler the cinumstauces of that
case, there was an entire cimtract hy which the land-
lord agreed to let the tenant have hoth the estate
and the cha tels, the enjoyment of the chattels heing
requisite for the enjoyment of t'le estate.'

S 88. This ajipears to have lieen one ground on which
the Court of Chancery anciently enforced contracts to
huild in certain cases

; as where the father entered into
articles with a huilder, and died hefore the executi(,n of
the contract, the heir was allowed to sue tlie personal
representative of his father and the huilder, the contract
savouring of the reality.^ So, in another ca.se, a con-
tract to huild was .specifically enforced against a tenant
wlio, having undertaken to rebuild the farm-liouse, iiad
done .so on his own .soil instead of his landlords." And
we shall hereafter Vsee that contracts by railway com-
panies for the execution of works on the land Of the
plaintilf stand on a different footing from ordinary
building contracts.

41

c.oniirrtcil

Willj 111-

joyiiit'iit

of i^tati'.

I 'JllUilCts

to Ijuild.

l.V.i.

Xiithroir,, V. Thornton. 10 Vos. 1 Vt>. Sen. \C,l.

fi'"H \. /!uii,2 Verii. 3l'l'; ;>.;• i:;7, ii.

r.'ird llardwicke in Itook v. ]\'nrfli. * In/ra, § lO:!

I'l-nihiiiki V. Tli'Tpe, -j .-\v.
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Luutractt
lo Ih) imt-

furmi'il

liy iiiital-

Tii-

iliviiliil

muifty of

iiiiiural

l>ro[ifrt_v.

S 89. lionl llurdwjckc secniH to have ontertained

the vii'W that whore thi- citiitnicc wiw tor the (h'livory

of t'hatti'l.H l»y instuhiiiiitH and for payinent in a likf

iicthod, the Court would entertain jurinilirtiou.

In a <'a^e citod l»y hin FiOnlHhip, arficli-s for the sah>

of I'ii^ht hundred tctns of iron, t<i Ik' pidd for liy

inHtalnuiit.s, at [H-nod.s rnniMnjj; through sttnu* venrH,

were Hpotiti'-'ally enforced.' The case appears to have

lieen, a.H already stated, approved l»y Ids Lordship, hut

was doultted hy Lord llatherly (wheu V.C). who

reiuarked on the alwenee of any case for the .sah- of

mere i^oods beinir supported on the ground of tlieir

heing to l»c <lelivered l»y instalments. •' Mr. .\u.stiii,

too, has expressed his ij '• 'ty to uiuU'rstand t»n what

principle the case proeei.! (,^ aud a like inaliility is

here confessed.

§ 90. It may here he noticed that the Court has,

and in a proper case will exercise, juri-sdiction to j^raiit

specific performance of a contract relating to an un-

divided moiety of mineral property. Whether such

a contract is a convenient or an inconvenient one is

for the parties to consider when they entev into it.'

I

IlICU|i.>>''

ity ^'l

I. ourl ij

UXUi-Utl'

I oiitract.

iv. W/ii rr tlic confriii-f /> .siic/i an tlii' i'nart cdniinf

I'l rforni.

§ 91. Where the coiitrait is from its nature such

that the Court caiuiot enforce its performance,' it is

nc<' -siirily no subject of its i'lii.sdiction in that re-

spect.' On tlds principle tl. rt will not prohibit

the making of a >ecrct medicine; for if it he secret,

then the Court cannot tell whether it has hcen

' Taiil,,,- V. SrvUU. litr.l .". .\tk. ;lll,.')lli. ('{. Jtnnvir \. >,l,lln„fll,

.;si. lii^tiiiuuUU Sin> V. .Vi'r,,,, 1,') I'.i 1 h. ll. 17.').

I'll. I), til'.i.
' .Xh to uiiccrtaiiity in t'ontra. tf,

- I'l'llnntv. Chi'il,,,,, 1 K. k^. Hi'.'. sie I'art III. chaj). iv., ii./m.

Li'cturn I'll Jiirihiiriulc'UCT (-inl '' ('ini^iilcr //"/« v. O'iWas, '.'C, \V.

' lludtr V. I'cirrr. [l'.il.KiJ 1 til. O. & J. '.'Tt;, L'iV.i.
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iufriiiged or uo ;
' imr, for the same reason, will it .lirect

tlie 8iK.vHic perforniiince of <ovciiaiit.s iu a rariiiiiig

leusi-, for "how," Hiiid Lor.l Nortliington, "
oaii u

Muster judaic of n'lwiirs in husban.lry T" - Xor will
it onturcf against a life a.ssuraure >ociety ii contract
to reduce a pieniiuni if satisfied with the ieni..val ..f

the cause for .harging an extra premium, for it is the
society and not the Court which is to he satisHed ;

' nor
will it order the performance of continuous acts.' Ami
the fact that the parti.'s .annut h,; put in the ruudition
for which they stipulated when the cuntract was .nterod
into ol.viously disables the Court from adjudging spcifu;
performance.'

§ 92. So, too, the Court will not interfere to enforce
a contract l»y means of injunction, where the acts
complained of as brea.-hes are frcjuent, and the ( 'ourt

.•ouM not ascertain whether there has in each case been
a breach without an action ; as in the case of ;i covenant
not to .sell water from a certain well to the plaintitf's

injury.'

§88. The incapacity of the Conit to execute the
contract limits its jurisdiction in cases relating to the
sale tif the uuodwiil of a business. Fur where th«'

contract has respect to a goodwill ah-ne, unconnected
with business premises, the C..urt refuses .spcciti.: per-
tormance by reason of the uncertainty of the subject-
matter, and the conseijuent incapacity of the Court
tn give .S2«ecitic directions us to what is to be done to

4:{

Bnai-lii'-.

frcnurnt.

(luoiluill

of a

titi-iiic-^.

SiuUrry v. Jumts, L' Jlir. 4 Hi :

ll'i i/iis V. H'i7//a/(i», ."? MiT. 1,JT ;

:ii:il M'C the iitliiT ca.-o ciliil iu tl.c

II. ih- |,, § ir,-!-).

- Jltiijiter V. .V»/„, L' Ktk'i). iL's;

I'hijijL- V. J,ic',m>u. ui; I.. ,1. t'li. :i.".0;

''> W. 1!. ;!78. C'f. Biiwuft v.

.)/((//«. VI Ir. (li. 1!. 3S'.', Z'M\.

Mtlnhtl V. Grt^.htlUt hifr .!„;.;;-

' l:hickttt V. Butis, \.. I!. 1 C\..

UT; J',.i,:ll />»/,•//„ S/inin < Mil

(\: V. '/'„//• ]„l, ]t,n/„-,y (•„., L. 1!.

'.• rii. .•;:!
; /<„,„/„„,„ c,,.,/ r,,., v.

I^oiiiiiiiuii liiu, Hull >ttt! ''(/., [llH.i;
I'

A. f, J'.K!; 7- I...I. :. ('. 11.-,.

' Jt'c MtlttI litlh nil'/ K.lcJl'tH'l'

li,ii,k, ].. 1!. 1-j Kij. j.;s, -Tt;.

Sue ali-.i Ci'/y if /,.;«/..„ v. .V<(«/<,

; Atk. ,".ij, :,].:,.
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transfer it.' liul where tlio f.;n(Ml\vill i,s entirely or

mainly annexeil to the prciiiiHeH, junl the <'()ntrai't is

fur the sale of the iirfmiscs and giMMlwill, the contract

may lie enfonetl.^ K(;r in that ease thf goodwill is

merely the advantage attached to the iioasession of the'

house or other place of business,'— " the prolialiility,

'

to use the wortis of Lord KIdon,* "that the old cih-

toniers will resort to the old place," —totjether with

the right which arises to the purchaser to restrain the

vendor from setting up anew, or continuinj^, the

idt'utical husiuesH he has contracted to sell, but with-

out any right, independently of stipulation, to previiit

the vendor's settiuLj up a similar laisiness.'' In the

case of contracts for the sale of the business of an

attorney, the legality of stipulations (;om[)rised in them,

for tiie puri»osc of giving to tlie pai-ty to carry on tiie

Itusiness the advantage of the luime or of the recom-

mendation of the party not engaged in it, has been

(juestioned l-y the highest authorities, iin-ludiug Lord

KIdon, Grant .M.R., ami Knight IJruce L..!." Hut if

seems to be now established, not only that sueh

transactions are legally valid,' but that they may be

.-pecitieally enforced, by injunction or otherwise, 1»\

the Court."

1

i

I

M
i

I

I 11,1.1 ler V. r<,„, ,!/;/, I .1. \- \V.

57il; Jtir.ui, V. /uirliiir, 1 Mrr. 15',';

t'"»/i(/.c V. YV//, 1 Kiisw. ;iTi!.

- />.(/7«y V. It7,(7((^r, 1 Daw.
l:ll. l.T,i. 111).

ChiDfiiiu V. Ileiva, .") Uus>, J'.i;

Miiiumiri/ V. P'litl, 1 (". I!. ;j|tl,

>iL'<!; andrtet' furtl^er us to tlit.' nature

(if a ^(MKlwill, Poller v. Citiuinis-

fiuiiers of iifvenw, 10 Kx. 117;

Allison V. Mi'iJcivi'irmoit^h, I El. iV

Bl. 13; and Limilry, I'artii. ft;t!i

(•.lit.), 441.

' III I'nitlnrll v. Lijr, 17 Vcb. .!4t;.

i'iill[n,:ii \. Lyi, ii \ I*, .jo.")
;

s:,„!d, V. Iliiku; 11 \'(*. K'iS. ( I.

I."ll<,tt V. Ilan-itt, V, Cli. 1). ;ioi;;

IV( ,„., V. Ilallnm, ;SI L'li. 1». 74S.

/'«)• l.iiu. KMoii ill ran://,,- V.

''(i/i/( H, .Jac. J31 ; HdZi'ii v. Fitrl,"-,

1 .Vor. 4r);i; T/tonibitry v. Ihrill,

I V. \- (,". ('. ('. OSl. Sec. I .,

liilfilinu V. //iiidersoii, - V\. >V

I'm. 1.

Iliinii V. '/((//, 4 Kant, 11H>.

" lt7i(7/i(/.(C V. //(/HP, .'» licav. ;'.»
!

;

Aiihiii V. /A./^ '.' K. iV ,T. (;•;. .\^

tu a iiit'ilical practice, see Mufi v.

'iiiuiiis'iii, .ill i_'ii. I). 70.").
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V. II //-/» llii' 11,'rliiiiiiiiniy iif til, i;,,,lrart ir,iii/,l l„

1 1 Si 1 1 .v>.

S 94. Till' Court will lint CIlfDlVc ;| .(illtni.t ullirh

i-' in itrt iiatinv rt'vncal.lc l.y tlif (Ifrcn.Iaiit ; fur its in-

tirrcicrirc ill .siicl, ;, ,.,,„. wmiM !»• i,||(., inasinii.li as

wliat it liad .I.tiic iiii;r!,t |„. instantly iiiMlnrii' hy our of
the parties.

Tiiii.s whcir til.' U.'<;:.siiai- nt' a ('mi.si.stnrv «',.urt

aLiiv.-.l to uiMiit u .|.'|.iitiition of his olli.c, it was li.-M

tlmt .such H (li'imtatiori wa.s in its niuiuc ivvo.ai.lr,

anil tlu'rofoic couhl not l.o ciiforce.l hv the Court. '

§ 95. It is Oil the .siimi' i.nn<i|tal that the Court
iicnt'ially n-fu.sfs to interfiTc in <asfs of contraits to

(liter into [)artiuMshi|> whirli <lo not .specifv thi'

-juration of the partnership that iclation, unless

othorwi.sf {irovidcd, licin-,' dis.solulilc at the will of

cither party." There is indeed some authority to the
eoiitraiy of this [iroposition, <"onsi.sting of a dictum of

f.onl IIardwi(!ke's ' in ,i,'eneral terms, and tw(j or three

eases ' in which spceiHe [.erformauce of eontrarts for

partnership secni.s to have lieen enforeed, Imt with

regard t<i which it does not appear wh'jther the part-

nerships thus constituted were for a term or not ; and
it is indeed .said that Lord Eldon was nut <[uite

>,itistied with hi.s decision in the ease quoted as

e>tal)!ishing the principle/

§ 98. The doctrine, however, appears to lie gene-

rally accepted as that of the Court. Thus in a ease

hefore Lord Roniilly AI.K. the principle was acted on :

K. \o, .

Ml, I..

I untr 11 1,

CulllliKl

til lllt'T

intii |.irl-

ll'T-lll|)

:it will.

Coutr.ul
to liorotm

mcmlior
of com

' ir/,<t/,r V. y'/-o».r, .1 Sw. 171, II. In IJii.i/on v. l.i»/tr, ;! Atk.
> I- ;i1mi Stui-ije V. Athl/anil llitiluvy '.iKi.

' '>; •; W. K. i;.!;! (^Stimrt WC). ' Anon., 2 Noh. Sen. r,-2'.>; Ano,,..

//my V. Uircl,. !• Voh. .I;)?. Sir 1 M;i I. Cli. til, n. ; /iihl„rt v. l/ih-

riiitli.r, /«/>,/, §§ ,,4;!, 1.-.40 it .«•./.. Ix-rt, Coll., I'.irtn. l.i.l,

:in'l cf. rirth V. n;>l!>y, ;!;; IW.iv.

.".p;, .V.'l.
•

1 Mad. Lli. Ill, I,.
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( oiitnu't

flAlK'llllUi

iiixiru

inoiil.

tho (leiiMiilaiit onterctl info a ••ontract witli th»» plaiiitill

• 'i>tii|mny to take n cortuiii iiuiiiIkt of MharuM aii<l to

oxt'f'utc the ih'cil of mttlviiietit when rfjuiroil ; iiml of

thin roiitrmt tlif Court rrfuscil HjM'iific iicrformiiiMc,

Ih'ciiumc the tli'ft'ii<laiit mijiht, liy tin* niloH of tlii"

I oiupiiny, Imvo ceascil a;^iiin to !i« n piiitncr wifliin

fourtt'cri days iiftcr lM>n)niinj» siu-h.'

S 97. It in on till! sarno roa^onin^' that the Coinl

iltM-liiH'M to {xiform a contract to i-xccutc au iiiMtni-

nient, if such covenants must l»e introduced into llic

instrument that tlie {Mirty resistin;^ the perforuiauce

may immediately take advantaj^c of them to ileprivc

the other <tf all heuetit under the instrument ; as, for

instance, a contract for a lease which is to contain a

proviso for re-entry on hreach of a covenant, wliirh

the plnintitf has already broken.'

t outrmtt
ti> biiilil

mill I'xi'-

lUte
works.

vi. HV/.Ti fhi C"lllt ICiillltl hf Kllil/il, til iHl'nlve its

Jiul(fllli'llt.

§ 98. In some (»ld eases, the Court of Chancery

entertained suits in resjtect of building,' contracts : and

what has lieen considered one of the earliest traces nt

the jurisdiction in 8j)ecifie performance is a dictum of

(Senney .1. in the 8 Edward IV. that a promise to

build a house would be specifically enforced.^ Loi.l

Ilardwickc als<t maintained this view of the jurisdic-

tion of the Court.* Hut it is now clearly settled that,

subject to certain excepti(»ns, the Court will not

' .Shf)fir/'l liilx ('onsiliufla' t'li. V.

H<irrif<j>i, 17 1!. av. -",14 : il. JtliuL

V. M.iUnhii,-' V'lw. .';'.i><, 4(15. I'is-

!iii;;ui>li iiil'Mii Trti/ii^rtii/s I'd, V.

,1/-,,,/./, St;li. 1». L'.tu: iin.l if. Snc
Uniiisii iihiiiid < 'iuiiiijii liiiiliciiy (,'<».,

Liiiiilfd V. Mni/yfridije, 'M L. .J. t'li.

.ir ]. *_•
i , . rs» f .lifto, ,i» !« coiiLiitLin

to liTiii a ci'inpany, Sto'Jcir v. ]i'<U-

- !''! <irant M.It. in ./../,.« v

,

•fi'iies, I'J \'is. Iss.

' Sot' Aiiiiitional Nntc V at tin-

t'liil of tliJB volimio.

' Hiixl-ii V. I.intir, .". .\tk. .W.'.

;

City iif l.<iii(/iiH V. A'u.«/i, .'i .\tk..M.':

.S. ('.
I V.H. Sen. I'J. Sfc al.*) -I//-

V. Ihrdimi, -1 i:,]. C. .\br. 17.

\l

(I
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^H«vific,il|y ,..»f.irf!<> .outrncti to liitild or ivpiiir,' Loth
Ihh'uum*' .tiM'.ili.- jM'rl'oriimiK'.' is "

.|.'<to,'.| ,,„|y when-
tl»< party wiintH tli.' thitiy in H|H>.-i.., ati.l .aiinot lmv<«
it any Hilior wiiy," ' ftn.) iHiuiMf «u.li .untrnct^ luv for

th." iiKwt [wiif HO nnr.Mtain that tin- C.uit \v..ii|.| I,,,

itiialdi- to t'lit'orro its own iuiliftinrit.
'

i 99. I'ur tin- tirst of ihf rciioiin staicl, (irant \|.R.
ivriis..,| s|M-,i(i.- |).'ifoiriiaii. •,..>( a. ovrriant to mak.- u I

a L;rav.'l.|.i( :' on tit.' uioiuhI of |.,>tli of tln-s,. r.'a.son^

H|x'riti.- p-rformaiico was rrfiis.-.l in a <at.' ..f a .Mntracf
for th.' .•oiistniction of a l.rati.h railway, wlii.li was
i'titorcl int.. .lurinjj tlif iMMi.l.-ii.-y of tli.' liill Wefor.-

Parlianiint, and when Hoveral ..f th.' din-ctors had
tli..uj,dit.s of with.lruwinR th.- iJill, ami, as the plaintiffs
alleged, w..uld have done .so, l.ijt for the rontrait in
«|Ut>stion: • an.l in other .ases, spe.itic perfornian.v has
l>een refuseil of eontra.ts for the workini; of .piarries,'

and eoal mines,' or involvin,!; the perfornianee of eon-
tinuous aets or dutie.s/ In.leed, it is a re.ocrnized rule
that the Court will not decree ,s}k!< ifjc [)erfornian.-.' of a
'ontra.t, th.- exeeution of which wouM reipjire wat-hirij,'

over and sup.rvisiop hy the Court.'

S 100. In t!i.' east- of JJr.ir.' v. U' ////-//" ,l,ride.l l)\

47

prrfTin-
iiiii • r,-.

other
inst.iMi'i".'

I'ful,,,, V. .V.(W«),, J Siri. \-(,i.f. 1),. II. M. .V (J. ,-.): i;,;. „/.,// v
I'.:; K.u, V. .A.;,„,o„, '.' II. ,^. M. hi. ,.r ivi.,ht (.v. »/„„/ j„..,ii:n)
ll-i; W/ienl!,'i\-. ]{',>/!,tiiistrrjlrifmhi) ll'uhr,,,/ I'n.. 1:. \V, 1{. ;(,-,

'•••i"'"., I., i:. i. Ki. ,-.:;s. "//.»>(;, v. yvA,r./, i v. .v r
/'./ F...r,l K.iiy -ii M.i:. in Kx. .;i.

r,<n,.ih.„ V. .1,7'— ',v, •- Mr... 1-. C. J;.ll.,,.l V. <'l„„l,.i, I K v I

•'": ">• <'. _' l.i.k. .;i'-J. Ar,..,r.l. |.;-J.

'''y ';';'" V. '.:„„...-/..rd, :; Itro. - Ill.,.l..,t v. ^„^., |,. i'. , ri,.

11": l'|||•^U IhiffnjH .si.ai, ) .il 1%,
.l/..«/y V. |-,V.„„. :! V,.s. 1-1; V. luff \;,l, U.,,l'-„.i ,',,_I., i;

,',

.
I. ';,-.,.„/,,7/ V. As/. ,./ iri,//,^ (.V.,,.. rii. ;:;!i. s..t. ..,.^„„, ^ ;,),

'

/w-/./„„r^„„)/,'.,,7-n,yr,,, l;.W.|!, •
s,.,. y.>,„ V. \i.,i.ui} T.oli,,.,

1..; /,'./,...,•./ V, M.nr,,, \2 1,-. i h. .{,.. J,,.,«/„//,.„, (i>:mJ | rh. ..t ,..'

'''"'' •"'''
l-'.'i; :U1.1 ri. K.i/I,. j;-n,r.. ,( '•„

• riiui \- I!,- /.,.. u w.-. 1-1.

'"•"'«, l|.,/,.s lluihi',1,1 r„. V. » i,. ai p. I'.'!.

ll'/'/.-v.
1 K. .'c .1. 1H«; S. C. ,-, iU w- ,(,,,,; .,,,^^ j^._,,,. ,,^_^^ „_.^

h

sxt:



48 Tllh: .UIIIHI'K'IM'N.

I.' I

I .ilrii-

A.I

|.ll \Ml. I.

till' W.Tl.

i- (li'liiu'il

ntiil

I'-'i mini
I . 111.'

pliiliililT.

111.' .!-

(.ii.l.itil>

l.oni Uniiiilly M.H. ill Miii< !i, Ihjm, tin* lontnut wa-*

lliiit A. hIioiiIiI ^miit u Ii'iiMf In H. JH HiMiii n-i H. xliuulil

hav.' Imilt II hiMMi- of the vulm- nl I'l.JOU aicurdiii!.' !.

a plait t<t 111' ^ul>M»itti''l til iimI ii|ij»ri>\«'«l l.y A. aii'l IJ.

:ii»ri'. 1 to liiiiM luul taki* tln' Iim-j- no plan lm<l l'i'«ii

app|nvi«i| : a l>ill lilnl li)' A. a^aiiiif 15. w.i-* (li-.miM>«'i|

with lOHtH. Ill likt' maiiiu'r a runlr.nt l>\ i lainllofl to

I'Xt'iiif'' n•pair^ u|Mtii n larin wat not fiiJuni i|.'

$101. Hut. .xiii..- I.or.l rainiV A- 1 (Jl .V '2.1 N i- 1.

I. 'J7), it lui" Ih'i-ii hfid that when' the lonlrint i.s lui

till' Idiihlm^ of n liou-^o ami al-<o lor tin' j;raiit aii'l

a«.i ptaino of a Ita"*!', tilt' t'ourt ran •,'iaiit «|h'i itic pfi-

forinanio of tli<' •..ntrait to a'c.'pt tlif lias*' ami j»ivt'

ilainaijt'.s for I In- noii-lniililin;; of tlif lious*'.'

!f 102. TluTt' an-, na alrcaily liinlnl, t-xtcptional iii.t-*

of l.uildiiifi <ontiaits in n-npi 1 1 of whi«li tin- Court will

intcrfero. Kor<l Uo^slyn, in a jinlKMiiftil whitli iipj). ars

ni'vcr to havo Infu overruh'tl. iriaintaiin'd that wlnTf a

coiitia't for Ituiltlinj,' i.s in it.n n.itun' ili'tiiu'd, the t'ouri

lui^lit without nuu-h ilitUrulty I'litertuin n .Hiiit for its

p.Tformant.e.^ Mr. .riistirc Story argue-* in HUpiMirt of

tlii.«< view,' ami in Ciil'iff v. Smitk* Stuiirt \.t'. a-tt-d

upon it. It Ilia; <ls<» Ik? luMcil that in Sctotliiml nuiiiy

coiitnu't.s to huiltl are sporitically p«rfornifil, in re.HiK'< ?

of wliirli the Court wouM tl"<line jurisdietion in

Kiiiiland, tin- Srotrh Court.s appointint,' .-tome properly

«pnilili<'d {H!r.son, under who.se .superintendeuee the work

is direitetl to l>e exeeuted."

S 103. Hut whether thr Court will, or will not,

.«..../-/ V. r,v./.-,, a v.-. 1-1.

' K.|. .liirii-. § ''^r<.

t.l.^r "an ilri i.lid In |..ic llir l.u>!-in'.^

..f I.onl ('uiriiB' Alt. ('iim.i.U.r .l«,v-

hthi t'lir Fimnir OijiIiuhh v. Il'i^.r'""'.

It; \V. It. inc. K' .liir. N. S. Ill';;; II I., r.

' Nnrrin v. .fiirl.»m, I .1. ^ H. :j«.iH; Jliphuiii w I.r'ilhri, :>>> I.. 1'.

:'.r.'. tu'iO.

N..i»i.» V. A'.^/f, .!:;l;:.n. '\')\'

;

Miii/iir, ,li: •<( l.niidu}, V. Siiitlii/ati, ' Clnrl. v. (iliis.it, ir .issiiniiii; !'<.,

;>• !,. .1. rli. 141 ; 17 W. I!. 1!'T. I M'l^u. W<s.

M
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'"*"'"«»«' '" •"«•'•'• hII "IK h M.nlrn.tM when .liHniir.
;l rtp|H«ig to 1... ...|t|,.,| that it will .u.,iui„. jiirixli.tioti
wli.ro w.. h«v«' tlio followiii.^r tl.r ir- iiiiHtan.r^

:

tJMt. tliaf tli.« xvork to Ih> .Ioi,,. is .|,.|ii»..l ; 4,.r,.n.||y,

flmt ill.' pliiiiitiir liHM « iimt.TiHl iiif.T.'Ht in jt^ .\,.ru-
tioii, wlii.l, nmiiHt ii.l.'.|iiiif. ly Ih' ...iniH'ti^iitf.l tor liv

-lamau..-;' a...| tl.ii.lly. f|„.r' ll,,- .|..f.M..lai.t, |„,v.' l»y

til.' ...iitra.-t ..l.t.iin.-l fr-.m tli.- plaii.titr |)..ss.'<si.,ri >,(

ill" iaii.l oit wlii. I, til.' work is t.. 1... .Ion,.. TImih tli.-

<'«>iirt has in riuiiu-roiH .aseH '
."nf..!-. .•.{ ,.„ railway

.•..iiipani.'^ ••oiitra.ts to mak.- aii.l maintain w.,rkH U
til." .•oiivoni.Mi.i' ..»• th.' lan-I. ..f tho plaintiir. Ir has
'Iniii- this in .-asos in whi-h th" t.-iins of th.' .'ontia.f
hav.' lK'..n m'li.'ral aii.I .lifH.'iilt t.. c.xc.uti'. Ami, in

\\.'l,;rl,.n„i>tvn ('„rf;>,;tf;.,n v. A'//^///,,,/./ „ puri-liiiMT
'-t l.iii.l from an urLan sanitary a»tli..rify was or.l.Tc.l
to pcrtorin siKTitically a .--.ntra.t t.> .r.Tt h..as.vs --n

th.' pur.lmsc.1 lan.l in n.ror.lan.'.' with plans s.il.mitt.'.l

I" an.l approv.'.l l.y tlu- plaintills' puMi.- u.,ik.s .,m-
mitt, .'.

il 104. In an..tht'r .as., a .'..ntM.'t l.y a riilwav .-..ni-

piny t.. .onstrn.'t an.l maintain. up..n ian.l lK'|..ii;!rin;.' to
iiii'i t.. I..' provi.]..,| l.y a laii.l..wn.'i-. a ^i.lin- ..f -p.'.i'ti,>.|

l-iiirth al..ng,si,l,' th.' lin.', was lu'1,1 ,;,p,.,|,|,' uf ^p.riti,.

1" ilorman.'c
: m.l th-' .•..mpiny w.-i.- n-.t alli.w.'.l t.

iv-i>t pcrforman"" mi tli.- -n.im.l th.-.t th.- plaintitf ha.l.

s, .»/.. ,,,„„, v./,',. ;,„,7, ;|..„,.;, r,... L. U. :. . „. •..•.;
,t' If,/,,,, v

' '
'''

'
' "• 1- ' '!'• ' S..,>h.,.,j„„ „„,/ /,.,„/„„,, ./„,../,•..,!

>'.Mrv. ',-,.,
^ ir,>.'.,„ l:.u',.„.i /I.,,-,,;,,/ r„, I., I!, .,

,

j,' ._,;,,.
^,,_j

., .' V. .V I', C. C. .).; s„„,„l.r. /,>/-, V. MuhKi/ •/;.„/,„,.,,. .(.,,...

-'
.
V. < ,„!.,,.„. nth u,„l H'i.iUii./t,,,! i'lU'ii, [\>-'.i-\] 1 C!,. al p. I.'-. >,,-

ll'u':,:,,, r..., II ]ij,,y^ ,,,-, i^^^i .,!„, .1/, .i/„„.',. V. r,,/,. .;.-, i |, j,^

!>,,„'.., Y. /.,„„/,.,I, r/„,/;„,„, „„,/ ..XI: /A/./.,,,-,, v. /,.,,/;,,,,,,;„, ,.,,,

/' ') /:.,,„„,, (•„., I I,,, ,; .1 4- S , ,,, .

...::,).. .,:!.. li. , H ,_,;,.
L'-'" K.R.-1-;,.. A.-.,,.

N,- l- a. l.,,,t..., V. ,i,:.a s:.,,i,..,„
'":;' ^n^rJ!^,...u v. lUn.ar.l.'V"-.]

;.r, -„., ..... ^t; ...., ...w. ;j-,.'-
' ''' "'• '' '* ''• ' '' "•''• "'-

^- /'"•'.- lUUw,,', („ V. r"'.''k!','
'"'-'"''' «"''''" "'^•' V. o'.S,,//.,-.,

K,
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I u|llr;l. I

to crm't

iiiitrlii t-

UuUiM'

Ami'iirit

..f

1111.1•"r-

llV |iUll.

till.

iM'fun* liliii^ III- lull. . tiitTi'il into It iit'j(«>iintK>n (wIimIi

fuiliih for rt lU'tinv ridiiiH-iixntixn.' Arnl wlitrt* llu*

uiwli-itakiiiu' «>l H rtilw.i\ I iitii|Kiiiv. wliifli li.ul inv

itiitiicd v\|lli it l.itii|M\Mi> r t>i iiitiki- iviKi iiiiiiiitfiiti cciiiiiii

tirciitiiiiMNlMtioii work*. wiiH tiittif*i<mil l»y A< I <'f I'str

liaiiii'iit I't iui"»tlifi railway .•••iii|.iiiiy " niiltj«'<t to ili.

rtditnu'l , uli|i){.ihnii-., ainl li.il>ililM"* " nf tin- luiimf

I iiiiipaiiy, till' laml'ivMifi wiit ln'l<l ••iitillf<l to iiilunr

«jH I ill. |i< ri'<iriiitiii< <' ot tin- ciiMMiiiiil'' ugHiii/«t llif IriiiJM-

ffff"' riMlUhtliy.'

i 105. 'riu'ii' in ultii II ri>[Mirtf<l ium' in which fhf

plaiiititr Ii.'kI hmIiI lah'lt to thi> ilcf<iMli<tit^, a iiiittiii ipiil

(•iir|Miratioii, wliii liy the il>i'<l of miU' ficciiaiit«M| I'orlh-

with to tnikf a roail aii<l fp't a tiuirk<'t-himm« ou tin-

litii'l. Thcv <'iitt«rf'l ati'l iiia<lf tht" r<»ail, hut uo^k'ctiMl

to liiiiM thf iiiaik't-hoiiHf. Wigritiii V.r. tilttiivcd

that tin- ili'ftiuluiit-t luivinj.; hnii the ln'iielit ol the

contriut in «[Miif, tInComt wouhl go any length that

it tuul.l to fon»|>c| tlifui to jM'iforiu tin ir 'tmtiiirt in

M|M'iil'.

i 106. In t'li^ tail, an in the lailway liwest previmirtly

<|Hott'<l. till- pl.tuiiitl liaving parttMl with the html, hud

no o|i|)ortiinit\ ol tloinj; tlir work which tlie •U>fcn«iaut-«

biui lunti i> till to ii<>, aii<l <o H.Hccrtaiuiiig the amount

of tlamai;»'.s -iisi liiinl \,\ tlioir lioii-|»frr<>iniatii »• ;
* hut

though part |MTf<>rni«iu'i' has to this extent heeii Inhl

iiii|>uitaiit, it niMst he home in iiiIikI that it will in

no case eiiahh tin Court to intervene where it ha.n

no jurivlietioii in the original Milnect-inattor of the

»;ontr.i<t.

' (I'i-..,,. V. U. .' r,,,J,i,,: li'i,l',„,i

r,,., I., i;. I ; Iv,. li; TM v. .1/^/

l„H'l 'I. \y. H,ti''r,nf ,./ h'l-,,„l !1

I, I!, (iifiiii.a)!^.".; ii. i../v.', f Ht:.

' I'lirtmur V. I.ijulwilliii!, .tr.

ItailoMt) <\>. (wliirli ...iH- lor the

f..n.. .1 ]::.!;;:;;::;:), • •-ri; :! ' '
.

t.'.M, t.lo.

t l|.i. n'-i\. .NT .,!».. l\,.,h,..l.. \

Tli'iit; :t >a. l;:;. IP. , nj/„nl

/•)•••..»./, 1.. It. J I', c. i:i.^..

' I'ri l.iil.l Hill III rl.'V (liicli \V. .-:

\'.t'.' Ill Sijutii II'"/'.'! Jifii/iitii/ <'i.

V. Il','/M.«, 1 K. .V .1. •.''><>.

^;-i V, /;. !.. ;•..;..... : V:

r,4ll, (ilS; I'lniiipli'li \, Wtrim Il'ii'

,r,l,/ („.. I.. I;. T CIl. .'.'i'.'.

;;r:./^,



nin >;\i>:.M i.k iiik ii uimdk iiu\
ft I

1107. \M...n. ll... art n!l,.^„.,| ^, [.Hrt-iKrlorriMn. .• .., .

i« ..„.. prn,Hr fo ih. i.r.Miui.t iH.f.,,..
,» ,„rv ,.,,.i .„„ I,,!::;;,,'.:..',..

'tiiHw..r.'.| III .Imiiui..'.., ii.m |Hrf..riimii.v .,( tl„. r<nt ..f *;',•,*,;

till' .ontrMJ .I.H^ Hut .nii^ntui.. timt ri,ii,.| wh,. |, i,
Um,!'',..

fll-nriKil, ..r tllr f.,llll. ,l|IH.||.l,..n III ,«.... „i ,Mlt.
|H.|l..,maM... I,. ,|,i. „.,,„..,. «, ^v.ll a. «|„.n ,„,„e.| «,
nil .'Xr.-iitiMi, Ir t|„- S|,,t„|.. ,,( Kiallik'

n08 I.I ...i,. .•.,„ |.,.r.| KM t|,„„j,|, ,.,,,p..„„j^ , _„,
<l«Ui'ulty III .1... ivrii,^. ,..,,a,M ,., I„. ,|.,r„. Htlirni,.tiv..|v. ::,!':; ;„
vi'l l.y iiiraiiHui an iiijiih. i„,i, i„ fa,., ^.-raiiti-.l |» rlorm-

'•«'""

aiir.'nf a,.,x.-iiii„f I.. k..-|ia.a„H| lui.i it^ .Ht.,i»M.,l,M in
loi^T f'.r thr lH-||..|i. ,.r ,1„. |..H« ,,

,, ,„i,| i„^,,f,.„,..|

ill thrni.'

I 109. Wlior.- .1. fault I,,., Imvii ,„a.|.. in ,h,. ,.x,.,-ii yr.,.u
turn nl work?* <'.»ritra<t«'.l t<> Im< .Inn.', ih.- • .„ |, law'*"';"''
Htitlinri/,. s tli« iiijiin-.l jmrty to .xf. uti- ih, ...rkn at

'''"'*"'^''

til.' .'XiMiiM. of fl.o .1. faulter.' It .s.-onn worthy of ,oii
M.l.-nition whftli-ia lik.' i,.|ii.'.|y ,„ij^r|,i „ot 1... .i...f.ill\

iMtroiliict'tl into uiir own law.

Ml. II /(, ;, f/f . iih'ici/ />.r/(,rui,tni; ,>f tl„- ,;nilr,icf

ii;.ni,l /.. ,,;>,>. lluni it" ii,<„-i„'rj»nihiii,;.

i 110. Tiir ivlatioli ,.stul,li..h.-.| i.y til., rontla.-t of lIlrH.K

l.irin- aii.l .s.-ivi.r ' i.. of so |)n„,ii:,| ami .ontLlontial a:;'!,..,
'liaiiMt.T that it i.s .vi-lrnl that sii.l, .„iitrarts .aniiot
!•<• .s|K...ifi.allv ..nfor.v.l l.y th.' Court a;rai„st an uii-
wiliih- party with any !...,.,. „f ultimaf an-l ival
<U''..Mn; an.l a(...r.liii-ly thf C.mt now ivfinon to
eiilcitain .juiis(licii<.ti in rej;ar.| t.. thi'iii.

'

n-
^"'"',^!-"'^ ''"' '' ''•'' ^••' '''".' ^- .1/' '-/..., i:i lr.( I,.

II'' I I. ^ .•"',.
I

. I- I

hti.ev. S.n:l,.,,„.. I,, \,,. l;,... [1:,,:,]|, |, ,,;; |„ /.,-,/„/ v. r„„ „„/.

i I I,. i-. ;,t |, .|h7. .1,,. u|,i,„.,„

•"""' " "'• '•• ^" I'. l-T. ,l,,,,| M.l!. tl,:ii ,l,e ,Hc, of .L.t'c

^p'«ifKei:i
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Suili
roiitrmiH
(orimrl)
t'lifurci'd.

now.

THE .irniSHK ION.

§ 111. Ill fniiiu'r times this s«'cmH to have l>cpn

othcrwiso. In u ( isc dccidod l>y Lord Cowper and

the Ifniiso III' Lords, there wan a contract l)y which a

skilled iicrsiiii had hound liiniHelf to .serve iluriny his

life as niiina<,'er and overseer to a coiniumy en<^'aj,'od

in the manuractiire of hrnss, and the company had

agreed to pay him a certain salary and S*'. d/. for

(very hundred-weight of l)ras.s wire made hy him or

any other person for them durin<^ his life; on a hill

hy the nianai,'er. Lord Cowpir decreed the payments

accordini: to the articles for jiast service.s, and specific

jierformancc < I' thmn for the future, hy the phiiutiif

airain renairinj' to the works and uctin<j aecordini' to

the articles, if the defendants shindd retiuiro the .same.

The appeal from this decree to the House of Lords

was l»y the plaintiff on a point of thi' const ruittion of

the contract as to the Ha'. (!'/. per cwt., winch resulted

in a moditication of the decree aecordini,' to his

eonteiitiiiii.' And in another case Lord Ilardwieke

specifically I'ufon'ed ai^ainst the ph.nititls as part of

thi' things to he done hy them under the contract,

a stipulation hy the Last India Com[iany to employ

I man as a jtacker."

§ 112. Ihit the diflicidty of enforcing; such mntraets

in specie is now admittcil hy the ('mnt. It is nut fur

the interests of >ociety that ]iersons who i;re imt

desirous of maintaining continuous peisonal relati"ii~

with one another should he e(mi]ielled so to do.' In a

case where the phiintitls had cjntraeted for a specitii'il

lis.. I!'',///s V. Il;,/, : M.I'l'ill^; 11" /"'•/«<''/, ll:'' li:lit t.' uliic'h

i.s t.'ikcii .-ittMy I'll. Ill til''
I"

r-uii I'.iiij-

luuiliili;:. Ill- at li.c r"'.l of tlirCiiurl's

'lOU-iiitcrfi'ri'iiC'' in rci-i'crt nf cim-

trnof> strictly pi'isi'iial in their n.niir<'.

See alsii IM Friin<;s<-ii v. It'irnmn,

4r.('h. i>. -i.iii.

' Hall V. CiKjijf, 1 I'.;.', r. ('. 1 111.

This case ihVi'lvC'S thi- V:;j':!;!v ::':

C"iitracts L'f stTvicf i'ur lift: jis tu

whii'li

,V W. •.

/•.'(.<' Ilnli. V. l7/"",^

Atk.

/'(' Fruimscc V. Iliirnnin, 1.".

Ch. D. i;!0; ]VI,ilii„U Chrini'^il

'". V. J/ii'Iniiiii, [IS'.li; J I'h. Hi;;

.... C.tt..:, L..>. in /!.,in!;-;-ly V.

S,„ith, '11 (ll. 1). -174.

^
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.sum to work the lii... of a railway .ornpanv au.l t„
keep th.- cn-mes atul toWiu;^ stock in repair, th..
Court, .•..n.si.lonn^r thi.s to '.u a .•..ntra.t for .nvicos
iefu.se.l to enforce it.' " We are asked." .sai,l Kni^r|,t
IJru.e L..I.,= "to conipel one person t.. .nipLv
against his will another as his ennfi.Imtial MTvant"
tor .luties with respe.f t.; the .lue prrfurnianre of
which the utmost cnliden.-e is re.piired. L..t hini
I'-' one of the h..st and most competent jHTsons that
ovrr l,v..d, still, if the two do not agree, and ooo.l
people d.. not always agree, enorm..us mis.-hirf niav he
done."

S 113. The proposal to apply the priiiriples of
speedi.. prrf,„.,„a„c,. to contra.'ts of servi.v wj.i.'li
would have affe.-te.l the {{yots of Rengal \r,\ u. a
vigorous protest from Lord l.awr.'ucc, whos.. ol.srrva-
tions on the point may he r^ad with profit.

*

S 114. In one ease a grant having relation to an in.ta„n
"Hiee ot a personal and confidential character, was
hehl to he incai-ahle of hoing specifically enfoived;*
in another inst.-.nce, where an indenture Vas held to
«<'u.stitute the relation of master an<I servant, ami not
"I partner, Lord Truro dissolved an injunction which
had Imvu previou.sly granted, restrainini-- the defendant
tn.in excluding the plaintiff from tli.. management of
the luisiness:^ and in another case, where a contra.'t
''}• the plaintiff to emph.y the defendant as manager
<>i a business formed [.art of a contract hv which The
d.fcu.laut agreed to grant to the plaintiff "a lease of a
wharf, specific perf.irman.e was refused on the -round

c
I

i

1^

•
I!

If"

' •Uu,,,.,. V. S/,r,wsh„n, „n,l It;,- ' I'irl.ri,,., v. IliJ..,,, ,„• /y,^ > y
' '".7A'(«. /.'.i(/(/vi^ r,,., ,! |»,. (J. _M. vV ('. c. C. L'l'.i.

>V U. ;iH. Src,t<M., llorii, V. I.oiulr,,,

"'';i-<<'rlh \[\.,t,rn /!nil,r.„, r„„ lo :. siorhr v. Br.rkhh.,nh, :; Ma..
'

'^; A (i. --'.-.O; /ViM V. /VM, ri!W]
" {'•..-• A. C'.L'.-)!. L'tll ; cf. \V,hh v. Ennl.,,,.!

i.iio 01 Lord [..Twroiitv by Smiili, 7 .Inr. X. S. i:,;! :
;i \V. \\. ls;i • 30

'^--
L. ,J. Ch. _-.-.
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Con, ,1c i-i

o( U','0II1 V

i)f want of luutuiility.' Ou tlif other Imiid, where ii

railway compHiiy had coutrai-tetl with ii laiulowiier

not only to make and maintain ncfommodation works,

l»iit also to do tertain act.-* in tlie nature of personal

services, it was held that, the stipulation as to those

atttrt heiuLj part of u larger contract which was speeiti-

cally enforceable, the Court could and would decree

performance of the stipulation, ulthouf^h it luiiiht not l>e

potsihle to enforce j)erforniancc otherwise than Ity means

of a sequestration.'

§115. In like manner the Court cannot enforce

i'()ntra<-ts of agency : as has heen illustrated in the

cases of contract to employ a .shippi ^--broker ^ and

auctioneer/ Nor can the Court speciMcally enforce a

contract of ap[)renti<x'ship against an infant, thouuh

ho may have validly bound himself by it/

I

1

H

n

Where no
consideru-

lion.

viii. 11 '//(/< ///(' I'oiitnirt is viilnnfan/.

§ 116. The Court will never lend its assistance to

enforce the specific execution of contracts which are

voluntary, or where no consideration emanates from

the party seeking p rformauce," even though they

may have the legal consideration of a seal : and this

principle applies, whether the contract it sisted on l)e

' Oijihh V. /'o.s.sk/,, I 1 >(•(;. V.k
J. 4l'l : cf. Stocher v. U'ri/'l-rhum,

8 K. .fc .1. ;!',»:!: Firtl, v. /.'(.//-//, .J.J

IJcav. .'.K;; r,-ifft V. Frill,, [I'.HHl]

A. ('. Uol.'-'tU,

-' Fuiii'^riie V. I.iistnil/ii,/^ ,[;:

Jt'iilviiif („., [lH!i4] ;! Cii. at jij,.

o;i'.t, MO.

' Itri-lt V. /•/'*«/ ht'fifi mill J.nitiii'it

Shijiiniiij Cii.. Limit':'!, 'J II. \- M.

401.

' Cliiiniork v. Siiimhuri/, 'ii^ I.. .1.

.; )ur. :W.

1 Kii. C. .Vlir. C. /)' Fi;ii,irs,„

V. Baruiim, I'-'i C'li. I>. l'!,'>; S. ('.

..11 trial, 4,">Ch. D. 4.'iO.

' Wii'-h'-rhii V. U'ir/„,l,i/, L' l-M.

17.'); ftriiri:i V. 'iroti.t, ."» V. \- .1,

I'.,!; /'ijii;/ht'iii V. /.fes, 1 .Jiir. X. S.

si;'_' (Stuart \.i:.): di'l v. .r„/,i,sti,„,

i.i. lOi;:!; 1 W. 1!. i;? (Stuart V.C);
n'ii/ri,„it V. \y,il,"iii/, .I.iliiis. IS:

K'niii-il'l V. M'vj, 11 W. i;. Mif*.

Sic. ti>... jnr Li.ril Kliloii in I'mn \.

l.i'i-il Haiti iiKin, I Vcs. Sen. at p.

l,"o, ami .lihtiiij;iu>li I'li'nh v. Km-
',!, T, L.J. <'i;. 7~},al;d SUjihru:^

V. dnu', [IsiC' •_' Ch. 14S, ir,L'.

Wix^FWWm^^
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in the form of an executory Hfjroennnt, a ff:vonant, or
a settlement.' The peculiar dortrines of tlic Court aa
to the coiisid.Mation which permeates' loiitracts in

relation to marriiiije t«ettlemeuts must l,e Lonie in

mind in relation to the foregoing statement.

§ 117, In the <ase of contracts for the purposes of
pleasure, scimtitir pursuits, charity, or philanthropy,
it has hccn sai.M that "no Court of Jusfice can
iiitertere, so long as there is no property the riL(ht to
whiih is taken away from the person e.,mplainiu.r."

55

Wli.rc 110

ri!,'lit ti)

pri)|'c'rt V

ulli( t.tl.

ix. n '//. /v //„ iiliiiiilhj Ims ,l< i'lxl ti' fi-iic*; il til soiih'

'tlu'l' iii'iiiiii r for Mjii'i'ij'i,-
II, r/'finuii/ii',-,

§118. Where a plaintiff pn ceded at Common Law when,

and recovered damage's for hreacli of the .•ontraet, he [;"e.i
could not afterwards .sue in Kijuity for its specitie;

"' '''''•

per. I'inance.* But of course it was not every pro-
ceeding at Common Law umler a eontract which harred
its specific performance in Jilejuity.' This result was
elfected only where the legal and e.iuital.le relief were
ill respect of the same thing.

§119. In Sivinf,,, V. Sn-in/fii" Knight Bruce L.J. Opii.ioM

seemed to think that the fact of applying to the Court hVuco*'''"

of Common Pleas f<u- an attachment to enforce a
^'''

coiitrartt to compr(mii.se would staml in the way of the
applicant afterwards suing in Cliancerv for performaneo
of the same coutra(;t.

I

.l'jfn;/x V. ./(/,y//s, Cr. & Tlj. hm,. l:> ('1,. I>. •Jl'S, ul-J. Cmmm,!,!-
lo-i; //eifii/ V. Audhiiiil. It Sim. /.tt v. /.,., 4 tli. D. ITf).

.").ll. See the ciKior cases ,liscussf,l J
i', ,• Jcsscl M.It. in H;,,!,,, v.

ill 1 Ma.l. f'h. 4l;!; and tf. AV A'/;-'/, (uni.i.I, 14 Cli. I). ;it |.. 1,>7 : /;„/,,/

1 I ell. I), at p. IH(!. (Vnsidir, too, v. Wrih, 44 Cli. I>. I'.iil.

A„il,:;n V. Salt, I,. W. S Ch. OL'L', * Suinttr v. rtr,iu^,.„. 1 Alac \-

•^i.ii;; J<.,i.-<: .: Unit,,,,, VI Ir. t'li. H. O. 28(1; . f. F.., v.'s,,„v/, ,;;l li,Mv.

71 ; .111(1 C/ietiri/iiil V. Mvnjitn, ?A ;iii7.

^'''•*-"3«- •• A-o;-M V. <:,;,* Sn,l}„n, l!„il-

intij Co., '> GilV. t;4.

- Cl'.iV/d, §L'Oi;; an.i li,D'Aiiyi- <i 2 Do (i. & .1. .3M, 3;il.

^iv^^aIE^^
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And in Itlmbtt v. Ii,it,s' Lord ( 'ranworth iiitimiitnl

the opinion thiit a party to an award could not, aftn
unsiKccsMrulIy tukiuy proccodinj^s to set it asid*, insist

on havinj,' it spccitically pt'rformod. But in a cax-

already referred to, a negotiation lor tlio payiuciit ui

a money eonipensation which went otl was held not lu

lie an ole<tion which precluded tiie relief in specitjc

performance.

§ 120. In a ease where a railway iumpanv was
entitled to enforce a contract as to the .sale of lands
entered into l.y the .Icfemlant with the pnmioteis ol

the com[)aiiy, the company iirst took proceedings iimlcr

the i.aiid.s Clauses ( 'onsi.lidation Ai;t f<»r a eompuI.soi\
puri'hase, then took cnnipul.sory po.sse.ssion of the land
l>y virtue of a l.ond, and lastly file.l their bill for

specilie performance of the contract. It was held that

th"y had taken the henefit of sections of the F/anN
Clauses Consolidation Act to which they were not

entitled if a hinding contract .suhsi.stc.l, ami their hili

wa.s dismissed.'

§ 121. It is conceive.! that the principle embo.licd
in the case last cited will eontinuc to ho observed by
the Supr.ine Court.* But .so far as the form of the

proccediug.s is concerned, the right of claiming alter-

native ' relief, and the wide powers of anicndment

'

p.vercisable under the new ])raetice, will in all proper
cases enable a plaintitl' to obtain relief by way of

.specific performance, provided that the facts pjoved
and the rest of his claim as presented or in.-isted on al

the trial arc not inconsistent with such relief."

,!

- (jlr'lir V. ir.ji^ Chinllire J,'t((l-

will (',>., L. H. l.'i K.]. U.

Jlitlforil diiil f 'iiiiihr '/'/<: Itdilt'ai/

Co. V. Staiilr,/, 2.h& II. 71(i.

' Sei' ThiiirijKiiii V. Hiihitr, 'J'.l

W. L. "'JO. in.'ia. ^ '. I'Mk

I!. S. f. Iini. X.\. r. C.

' I' S. C. Ur.l. .\XV11I.

" V(. fiinjiH V. Iloirer, lo (';,. 1'

.'iOL', r,i»S
; Stwhij V. SliuriH^, S Cii. I'

;f'.i ; Liinl V. Jln'i/'i^. I'J ( li. 1). I'j.

wp^w^jmu&^ime^sm^^'cm^^.
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.)<

X. II 1,1 fi' tjitpu-'isitivllitu l„ls I,,,, I t<ikill .I'llll I,V 1,11

stiiUdf.

S 122. By sort. 47 ..f thr Fii...s aii.l Ro.overi.s
AlM.liti..,, Art (.! .^ \ Will. IV. c. 74), any j,n i>.liVtin„

which thoC.urt.suf Ivjuity mijrht uthriuis;. l,,,vr hu.l
to trcMt II ilisfiitniliiij,' a-ssuraiici' uikI.t tin' -tatiitf as
a .oMtnirt (.f whirh .sju.,ilir |)..rtnnn,iii.-c i,ii-ht !»•

.Uraiilo.l, is tak.n away.' i5ut this .lo.s ii,.t alli'd th^'

jurisilicti..n whicil thr C.Uirt.S j,n,,.S(..s>c(l of rutulviuM
Mi^aiiist th." actual .ontra'tiiiL; tenant iu tail u font met
to cx.Tutc a "li-iMitailinif assuranci'.''

A. I.

[

xi. 7'' inn.^ili.'i'h,,, /,v ii,j,,;n..f thr ,l,f, lulniil
i„ rsn)„tll,i,

S 123. Thf jinis.liction in .siu-ritic ipoifoiinan. c is K.|..i'v

a-ain.st the jHTson uf the -h'f. ndant • on the e,iuit v .t',';,,,

arising from the contract. This prinii[)le is fertile ii,
i'"'' i'^'

results.

§124. (tn.. roiilt is that where the .Icfemhint is\vi„,o,i..

a person over whom the tril.unals of this ...untry have [;:;;'':;',,!.

no jurisdiction, there can he no relief. J fence no i'^^l,;;!,"'^'

specific performance can he awarded against a ''oreinn ''^"'•

:-;ov.rnment of a contract entered into hv sueh govern-
ment with a priv.ite [terson.'

§ 125. Another result of this principle is that it wi,,,..

'onstitutos no ul.jection to .spoeiHe performance, thatSaiu'
the suhjeet-matter with which the contract deals was ;,'° !;';;-

not originally within the jurisdi.-tion „f the Court, as
the contract itself may give the Court juri.sdietion in
specific iicrfornianee, as well as in damages. The

//./--/•, > V. >,„„//, ;;.i f„. I). 71,;. ,, .., ,,.,|,;,ps ,„,.,ll.ss I., ,,I,s,.rVO

Mt.-ilt„. V. D,,,,, I V,>. Sni. tli.it the [.niiriplf staU-.l in tlif t.^.xt

j.'Is. JL':i; I.tn-U V. I>n,.,;,,„l,.; -^i) ,1,^.^ ,„,t f.xnii| t h.i.lics <„r]i,.iMti-
icav. ,!;.H; Pttn v. ')„„c,„i,h,; 7 iVciii liaMlity IM l,r mr.I I'-r sj.o. i[ic

'^H'l-l'lO: Ihtll lh,o y. IhU Ikin. ' ' Smith v. ir, ,/"(///- F,. I; S I'.,

••'""•"-'•-1.
I'AS.

;«

r
B'

^^*}smmFf'^w'^\
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ioiitr«i.t«

Contracts
irliitiuK

to ill)'

iiiovrahlp

Iini|uTty.

oriijiiiiil jurisilictioii in rcMpoi't of the Itoutnliirics of

our plantiitioiis in North Amoriiii rcHiiloil in the Kiiiu;

in Couniil; l>iit a (ontinct uMfM'ctinjr tlicin liiiviii<4

lu'iii I'litornl into Itotwreii luljoiiiiii;,' propriotors was

lit'ltl by liord Kanhviikf to •/\\r tin- Court jurirtdic

tion ;
' Hiid on tln' samo primiplc, althoiiifh the « 'oiiit

has no jiii'i-ifliition in matrimonial <au.s.'s, yet, wlicu'

there has l»een a contract or i-ovenant, it may intert'e:

to enforce the exicuMtn of a pr(»pcr M'i>aiation dtiil,

or to restrain the lireach <tf a covenant contained

in it.'

§ 126. This intn«luces to our cousith-ratioii the suliject

of foreii,'n contracts.

The !,'eneral principh; which re«^uhites the place fur

the enforeeinent of contracts is, it is conceived, i'\

pressed in the ina.xini " ncfio ^lynifur I'oriini nl."-' It

follows from this that a contract made aUroad may he

enforced aj^ainst a defemlant within the jurisdiction

of this country, and as the remedies for breach n{ a

contraet arc clearly governed liy the /<:r juri, or law of

the place where the action is brought,* it follows that it

is no objection to the specilic performance in England
of a foreign contract that the foreign law might have

given no such remedy.

Accordingly a marriage contract made in France was
spccitically executed here, the parties to it having (.-oiue

to this country as refugees.'

§ 127. This jurisdiction is not confined to cases of

contracts relative to persomd property, but extends to

those relative to real or immoveable property, where
the defendant is within the jurisdiction of the Court.

The maxim is " .]']<jin'',/^ ,i,/lf in /„>r.y,'thiin," and aiiv

' I'i'nit V. l.orj l!,iltii„u,;, 1 Vrs.

*^''ii. tit. <

'I'lisidcr \ij,-n'.< v.

cloimhre^, 3 Do (J. F. it .1. .'.^;!

(;iltimiini; S. <_'. li'.i i!v,,v. l.'4(i).

Wi'iovii V. {r,V».i/(, i H. i.. ('.

.">.;s: S. C. It Sim. le.",- r, ||. |,. ( .

lo. S<r, to.., Ciihill V. f .»/,///, s

Ap|.. (.'MS. IJO.

Ihuus V. I'ark; L. W. 8 Cli. siiL'.

' Story ".s Coiidict of Laws, § ."i.lc.

foulitrt V. Tn-ist, 1 Hro. P. i '.

I'.", I.

. ^^p^m^^m^K^ŵ . mma^xm^ms^smi^mm^^^r^ss^^i^ifi
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-f 111'

wtv ii!

oiitiac I.

oiK'ialioii of the jti.l^iiiiiit uii till- in)Mi.»\('iil»k' «<stato

ahroii.l is not tliicit l.nt imliicf, and ..nly tlir<)ii},'h

the niftliuni nf thf |M'rs..ii atl'i-ito'l l>y the jii.L'ni.nt.

Tliu.i wild.' Sir I'liilip ('artiT.'t, the dwiut of tiic islan.l

of Sark, Iwnl iiiort^'ajifil it, anrl a liill wa- lproii»lit

figainut hini liv the inort.^am-i' for foioflo.suro, a plea

put in liy thf (Icft-ndant tli.it tlic isLintl was not within
thf jurisdiition of tlio Court of Clian.orv was ..vfi-

inl.-.l.'

S 128. lint the ( 'ouit ha.s Ift'cn <arefiil to runtin,' itsTi,,,

jtirisdiniun to iviiof aiisini;- .strirtly fioni privity ..f|'!ri'wt'

•ontruct : it has nothinj; to do with riglits arisinnr from
privity of cstati- in any other conntry." So in X,i,ri-

V. (!li(inil>ns^ the t'ourt driliucd to onfono ;i lien on
torci^^n ri'ul e.-tate, tliongh the parties were residinif

here, and thf dcfcnilant had taken the citato with
iiotit-e of tilt' contract from which the lien was soii^in

to 1)0 raised,

§129. It has l»o«'n said l»y Mr. .Justice Story' that M' 'i

"the doctrine of the English Court.s (.f Chauccry on !,',Mh,*

this head of jurisdiction seems carried to an extent av,~uu

which may perhaps in some cases not tind a perfect

warrant in the general {wineiples of international

puhlic law." And Lonl Romilly M.K. in the .ase last

cited, ad(»pting this remark, expressed his disposition

not to go a step further than the cases warranted and
demanded.'

§ 130. It remains to notice a case in which the Court tl. , ,.,

nf )l„,t

!.".• FUiv. Jli;: ,i Ip,. (J. F. ,S: .1.

s.i.

' T' /!,, \. ('aiti I't.z \\'\n IIM.

Sir, I, HI, r;„m, s Ani',iss> v. Mas-
'h.iiHi,, I Wth. ;:>: JiirkHiin v.

l''lrt,: 111 Vrs. ].;(; l„r,l l>„rf,tr-

'ii,:/fui, V. Sviilhi/. :; My. >t K. lot,

1"M St„ry K,|. Jiir. § TCt.
- I'iiirnit V. (;„./«,;,, 4 1),. 0. M.

.V u. .,4(;

* ('.iiillici uf I,in\>, j L'14.

S("', I'lirth'T, :i> t'l l.iii'l in ih.'

(.'I'lMliif-S, 1/r //„/,„,,., .'.I. A- I1.,M!7:

SiHi! V. J,'ii/,l,'iil, :; S. 1!. OiL'

;

li'iiuir V. Mitn/uis nf Silisl.iirii, '.

H'f, too, tlie ar;;iiiiicrit Cli. 1». ;!7H; an.i , i, /../ .Icssfl .M.II.

'» 1"!"^ V. Mitrhrll, -1 Hrrw. ."h. :n S,„l„u v. /•/,„,,„. /,,,,,/ ..,,./

.iii.l the ca„.s aHectfl in the note, I'uhhc IF„//.< r„ 7 (1, |i

I'-
•''

.i.'io.

r

J 'li'l

iff

;it |..

I
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out u( ill

JMri~(li.

tiull.

of ( 'Immrry <j;rnrit<<l n-lii'f with u view f) ,H|M-cifi,- per

I'oriiiJiru'i- ii),'iiinMt h <lefin<ltiiit imt wiiliin tho jiirii.lic-

ti"H.' In tlmt III.H.' Hart, a il<»mi<ili>i| Kii;;li^lim:iii,

iit'icc.l at Haml.iir;,' with H<rwi;i;, "l<>niiiil.<l «t lliiiulun;,'.

lor ihi« puirhiisf of (i sliip to arrive from Sun l'Vaii<i««-o,

tor a icrtaiii -urn lial>K' in tlir cviut of certain dania-e
to an aliatenimt. The .shi|» arrived in this eo'sntry.

The phiinlitf «Iainie.l the al»atenient, th.- anioiih! <>{'

wh'uh he alh-fjed emiM lie aH(ertaine<| l.y a >in\ey,

\\lii>h Herwi'^ and the master refused and deilineil to

comph-le except on ].u\ inent of tlio full price. The hill

was a:,Min-<f llerwii,' and the master, and pravrd sjiecifi,

performance and an injunction a^rainst removinii liic

-hip. 'I'his injun<tion wa.s j;rantod liy Malins V.C, and
upheld l.y .lanuvs and .Mellis!i I,.,|.|. Their l-ordship-

ilrew a distinction hctwccn an action for ihuuM-^es ard
the >iiit. If it had lieen the former it was said that tie

action must have hceii in the foiuiu ot the defendant.
" r.ut where." said James L..I.,- "the .ontraet as in

tliis ease thon;;h nwide ahmad is to ileliver a thintj in

.specie to a per.son in this country, and llie thinj; itsdf

is l.ruu<,dit here, then the Court here, in the e.xonise ot

its discretion, will see that the thini; to lie delivered in

this country does not leave this country, .so as to defeat

the ri;,'ht of the plaintitf to have it so delivered." 1 h,.

law thus laid down .seems to cnate an e.xeeption to the

general principle of international law, which rcpiircs
the plaintitf to .seek the d.'fendant and t.. siic in hi-

torum. The decision is rennirkalde, hut it has the

authority of three unanimous iud<'es.

§ 131. It .should ])• adiled that .service of a writ or

notice of a writ of sumniou.s may he allowed out of the

jurisdiction when any contract aflectinu lar 1 or hen -

(litament.s v.-ithin the jurisdiction is sou<'!it to be enforced

' /A'W V. llrriri,/, U. ||. s (i,. j4 s-.!. .!,: s;' .7

s'^iJ. I'iBtini;iiisli Uuiriiiij v. Ahlir.

I.( l'..ri- 1'i.lli.ck It. !is Vaciitiuu Jinlgf, - .\i p. .sr,|.

r"X-
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•" '•"* »•'' "«' wli'ii the a.tioii is |oiiii.|,.,l ..n „iiy
I'roa.li or iill.-yo.l Im-n. h wifliiii the |iiiiM.|irti,.ii ,,l' any
'otilriK't, whcitvfi- iiiii'l.', whicli, (w.oriliii;^ t.. tin- t.-rm,

tlu'lVf.f, (Might t.. Im. jM.rforiiinl within tin' Jillis,li.ti..|,,

iiiiK'.HM th<- .l.ft'ii.hiiit lif duiiii.ih.l ,,!• npliiiiuils- icsuhnf
ill Si-.(ihiiiil or In Ian. 1.'

xii. Q">l-i-i',>,it,,i</< ill i; s/„,-f ,,f irliirli tli, Cuirf Im-i

/iinsilic/ioii.

§ 182. Thoit' in a rlas-t ..f (]iUHi-cun(ra,fs j,, ,vsjMvt

•
'( whirh the Court eiitrrtaiiis imis.liction, vi/. wh.ro
the rehiti-.tisliij) (,f vLii.lur and i.unlia.s.T is ((.ii.sfitiitf.l

I'V th.' exercise (.1' those .•oinpul.sory [...wers ..f lailwuv
and (.thcr (omi.ani.vs whi.h are cont. tied liy ihr Lands
(lauso.s Consolidation A.-t, IM4.-), and similar statutes/
They inv here eall.d .|iia.si .-ontraets, I.. cause wli. n thi-

pruceediniis are .strictly und.-r the statute tli.re is an
al.scnce on the parf of the man wlius,. lan.l in t;d<eii on
that volition, which scnis an es.sential element in ;>ll

true contracts.

S 133. it was at one time supiutsed that the nieio
notice to treat cnstitiited tiie relation ..f vcn.lMr ,,iid

I'liivhaser to such an .'xteiit that a suit in i;,|Mitv .-..idd

thcreui.on he niainiaine.l. Hiit it i.s n,,\v well „seor.
t.iine.1 that such i> not the case, and tl,,-,t th,,u-li the
notice con.siitutes the relation ior ceriain purposes, such
a> that the particular lands tn he taken are fix.^l, and
that, if the landowner accepts the noti.-e, the conipaiu
'"iiiiiot -et rid of the ohlitratioii to take nor the land-
owner of the (.Mi-^ration to jrive up these lands, vet
ih. e is no contra.'t hetween the parties and no -round

' ''•^•'•"i- M.r. 1. 1,„.,| .mtl.niitv u[n,„ :, Ia,„lnvM„.,

"•1 the InlUnvin- l«ra-r;i|,l,s uilUt Mioliiivl A.il',1., T:,v1,,',-. \,, !<.,..

'"- "•a.niii,- M,. .,«. ai.pli.al.l,. f. IIVWv. I|-,„'/„.kA IJor,.,,.//. <'..n.,.;l,
''"'- I'l i.ulae to trc;it <,v\;A l,y a [I'jo'.)] 1' Cii. -S7; [IHIO] 1 CI,. :i5, ;!H.'

|Jii'»,i-

iitii|< r

l.iiti.l.

ii"ti' .' t.i

|1

T-. -4- -^

t

I

'»yf^jsKDrsTjt..':s^fiak^iff^^smaiiLSF:!mBti^ >_*iLr .

...< '-^*-V..<<
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l'ru.,,|„r.

lltliT till

111. til !.

It.'fu->ll lu

.ifi.r 111.

nutit I'.

tor i'>|iiitnl)li' iiiti-ivciitioii.' It in, liowcvii, not i-mu

(H'tiMit tiir llir latnliiwiit't' to a)'t'< pt the iiutiic as to

MMiii' lit" tin* liiiiih .tjM'rifu'il ill it aint triMt lliiin ii->

ItiMiml I'V it, an<l t<» r<'|iiii|iiiti' tin* ii<>tiir ax In nilu-i

IiihI-i ami tri'iit lliciii an ikiI liminil liv it. He tiiiiMt

I'itlur tK'iit till' imtiro as an uIIit to |>iir< liasc tlx' laml"

('oin|ii isi'il ill it a-> n wiioli\ m lir tiiii-'t rf|Miiliatt> it. iiikI

it' lie tliM's r<'|iii<liali' it, it is o|m'|i to die }riv,.r,s of tin.

iioticr to ai't'i'pt liiis ri I'Uiliatioii. ami to s\ itii<lraw aiul

put an fipl to till- iiotin-. Aiiij, ill tin- I'Vi'iit of" xmli a

witlnlrawal, the lamlowm-r w ill not In- ciititliil to any

< oiii|KnHi'tioii \>y way ot (lainanc.-i.

8 134. .M'tiT this notiio is ;u''veii, tlu' A< t jHiiiilH out

tlu' iiK'tliod in wliirh the |iuithasr nioiioy is to Ih; ascft-

taincil. It the anioiint clainu'il <lo not c\i'oe<l JO/. it is

to Ik- M'tlloil I'V two jiiHtifcs : if it f-Kcecd .')U/. it is to

Im" scttliil liy arltitiatioii it" tlu- lamlowiur so rt'i|iiiic,

liut otiuTwiso liy n jury, to In- suniinoiu'il at tin- in.^tamc

of till- conntany.

'

S 136. If" aftiT notice ^ivcn tin- landowner rt'luse to

tinivcv, tho foin|iany run piociTtl aijain.Ht hiiu umlir

their .statutory |)owers, Imt have no ^'louml lor ii|uit-

alile relief: ami conversely if after notice the company

refuse to proceed, the landowner < annot, it is conceived,

Liciierally sue in Kqiiity ; luit he may apply for a man-

damus to compel the company to proeced under tlie

statute to asecrtaiii the coinpi iisation money payahle.'

f.r riilcii.r M..iiii..u 1...I. ill l;

rUln.< Tin.!,. I (^l!ulh,,li,>hr nrl

l!ilrl,[r Al, r.N)(), [l',K)S] 1 I'll, a;

">01. Stf, lloSVI'VlT, M'lninf V.

I

1 1, 1,in, % \. //.ii/"'-. 1 I'r. \ >lll.

l'_'i;. »ii..ii' ml till- iMiiiir iMM- .11'.

tiiii:.i.li.n..l aiiii clai>Ml.".l: I" r Strii:.^

I,.,I. in .1/. ...1- V l.inr, ', .s'.

{//ii'i liiiU ."i'-'ilh l.ittr,i>l,ii' ll'iil-

.ni.y, [I'.io.t] 1 K. IS. :it |..i;<il. -''I'lif

iinTi- M'tviCf 'il' :i iiiiticc t.i IrcMl il'"''

IK t ii)ii>titali- \ I'.iiilract Utwicii

llu' cor|»ir;ilii.n iiinl ilirimily mtm'.!.

It is ahl»'[i wliicli t'aiUK't !«• rttiiicti'l,

1,... jj,,. ..,,,...,!,.•;.,,. i.iM.i U' vn!^.!'' !.

if latf.-aary, by iidiii'IiiiiUk, m\'\ not

l.y nctiiiii t'.ir .^JH'iiti' |H;ri"iIii:Uic'i
."

I'

,':,,/ <...,].. i;. i; i;.|. I'll ; 7 Ivi. .".!'..

- Wi'd V. ».,../((.(. 7, /;.„.„..;

' .,,/„.,'/, [I'.Hl'.lj •_' I'll, m \i\: -'.'i,

•j'.h;
;

[I'.iiii] 1 {];. :ii |.|,. :;s, u\ ij.

I..1II 1^ • 'lllllb. r- I '"ll!>()lii|llt...:i

.\. I. 1^1.".. .M-i I-. _"_' aiitl 'S\.

J./.' V. l.iiinl'iH itll'l lllit' l.ira'

I!, '.'/ •J Mil 11-^
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i 186 r WW !•* OIH' iilM' hilWiVir, III Wlllt h JUIW- Tho ...m.

• liifiuii wftH ••iitrrtnitii'.l l»y iIk- ( '.miii nf rhnn. «i \ to 1™','',!.
,

I htur-
'

nil fill! niilwiiv n.iu|iiiiiy piiM (•(•diiiu'i <iiii|cr flu-
''"""'

l.amlH ('Innsr-t ( 'o!i-«i|iilatiiiii .\il. 'I'lir ijiu--«tiMii whm
lidW Jill a |i (f laml nunr witliin tli>' ili'tiiiiti'iii .it

t iiitilujif, ""' •!'»< if^ <''<' ' "inpatiy took iiii\ |)iiit llu'v

i.iiiM Ih' i'<>ni|»-ll('(| tit ijikf till' wlmlc iimlri- -c. t. '.fj of

tlif l.aiiiU ( laiiHf^ ( '«tn>«ilii| iimii ,\(|. Thr i uiii|miiv

i;iiv»' II iiotiii' fi» fukf til'' ]>nit : tin- plaiiiliir tjavi' a

coUiitci-iioti'T I.I Ink.' (Iif wliulf : till' iiiiii|iaiiv t.Mik

p.i^Ktw^i.iii of part, aii.l the [tlHiiititl tli.iviip..ii li|,..l hi,

Itill aii.l iilitaiiiiMJ at tlu' luMiiiij,' a .|i'. laratimi that thf

iiiliipaiiy Wire li ilij.' to tako thf \vlio,i> anil n rt'l'.itint'

t'oi titli'; whfii the casi' camo on for idithiT .•oii.iitltia-

tioii Mhc plaiiititf's couiih.'l a<linitt«'<[ that tlniv svai no
pici I'.lcnt [MiintiiiL,' out what <'oiir.s<' wan t<i In- piirMiii-.j ;

Imt they Hski'<l uiiii ol.tainoil a .Jiif. tion that th«' il<-

fi'ii.hitit «'oMipaiiy hIiouI.I procciMl uihIci- tiic Lamls « laiisiM

CoiiMoJi.lation Art to as.i'itain tho amount payalilc for

tlu- value of the land, and dirtM-tions for the payment
of this amount ntid «'.\e<ution of the convevaiue. The
i|iie.stion of jui i.tioii to make sui h u deeree as was
made doe.4 not scni to hav.- U'eu raiseil at the hearing'.

ii 187. .\fter the asrcrtainiiunt of the amount ofiuh.i

[nir. hase mon.y, the e<|uitalile iuiis.lietion of the (\hui "''','';;')

of Chan.ery was elear. Then then exist.i what has

lieeii .ailed a parliamentary contract, aii.l the perforni-

iiice of that s.)-called eontiact could not lie cnfoieed al

Coinm.in Law, for th"' ( ourts of Comm.ni Law havini'

ho machinery for invcstij^Mtin^f the title or iettlin-^ the

ciiuvcyance could not ilo .•omplete justice lietween tiic

|i.irtic>; liut a .suit mi.dit lia\e been maiiitaine.I in

I.. T. N. S ll'l; I N. l;. 1,!; ,1.

/•..,„i,,«/, ,• r,i„„l \,iri,iiifi,,u (',. V.

>/ireinit„i,if nii'l //,rt/urU Jiailti;,,/

'.': •'. K. \- .1. Cjl; iili'l Cdll-lvifl

:;i H.u. .V)|, .Ml.

' M'irt.,.1, V. I, 11,1,,:,, I l,ltlli,liii „uil

I'll.

#t-

I

3

- -15

1

:,tI

I ' i

1:4. :,M.
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1 lal to

I'll-i

. .•n!r«i t •

I . ..II-

Ir.i !<.

Iv|iiifv liv > ifJHT [lurlv tu rmiy iiitu <'\«'cufi.iii llii^

<|tui«i loiitiiiif ' I'm lliiM |iur|H>'4i' i( xi'iiih to liivi" Ik-iii

> oii'^iitiTi'*! until itrrial whitlirr tlit* > <itii|M>ii'iitli>)ii iitoiicy

lift'l Ih'1'11 iiMj'.iJuiiHMl III «iri«f pumiHiicf nf iIm- \ti m
i>tli<r\\ iHc. Ill Mii'itii V. S/iiLf lln/ /'nr ,l Jui/lini'/

( '".' iiimI l/'ii<hihf V. 7'/" Ml fru/'ii/i'mi li<iilivi>if ('•>.'

till' I KiiijMiMaJMiii iitdiicy wuH iMirrtHiiH'ii liv ^t.iliilniy

(irl»ilratinfiH ; in A'/-/* v, /'/(. Wonrsifi lutfint: nh i,i

f 'niniiii^'ii<tii )>' l»y the ViTiIhI of a llirv ; III //"/' V.

/l'riiiiih//iinn, \\ iilr<r/iiiiiififitii il'- Sfniir !'»//>'/ Iliiif>i;ii/

< .(,' till- rii||||M>ll.'<nti">ll WllH .m'llli'cl l(\ iiiri«''<|Hil|i|(||ri' ;

III 7'/" liiijoii- Cfiihil (.',: V. H'//«" l>v iirl»iiiiif"m

,i|i|n>iiitii| iiihIi'i it wiitti'ii :it;ri'i>iiifiil ; ninl in 11'/"- v.

ir.///»' liv twi) .siirvt'VMrs imiiii ij liy parul ; ami in iill

till'!' laic-*, n-t wt II win re the .\it wis as \s hfif it was

not .Htiiiflv puixut'tl, tin- Coiiri of ( 'himt'iy fiilfrtiim <l

|nri"li<lioii. In tlnr lattfi* cliws of niM-s tlic rt'latioii

roiistitntcil apju'oai lioil to, if n <lii| not a^Hunn", llf

ill.ll'iirllT of true rontlMrt.

S 138. Wln'ii till- i|ii.i,-ti rontra't has lio.'ii iv-tt'ilili-liftl

Ity iiotiit' .iii<l tin- asi I'ltainiiniit of tin- pi'
, all ilic

uitlinary riili-.s wlii<li picv.iil iMtwc-cii vcinlor aiitl pui

rlias.r apply iiiilcss ixdniliil l»y .statutory ciiaitnii ul.

< >ii i'lh prin<i[t!c a rail\va\ roinpanv lias Im'cii luM

liaM'- to p.iy inttTr^t on tin- punliasc inoruy in .i >>'

111 wlii'li an onlinary |iiir<lia-ifr wouM have iicin -.i

li.ili|<>, :iii<l a <li-«trirt iouii<il lias Ih'cii 1i<M I>ouii'I,

a- in till- ra-f of an onlinary piii'li.isi', to t.ikf ,i

1 i;.,:.„i\ r,,,,,,/ r,,. v. ir.n..'.'; '

I .In-. N. S. 'i; ;.

I'., I'. .'.T.".; .l/./,..(( V. SI.. I... It.,.,
, ^1,, .^ ,; , ;,y, ^_ ,. ; p,

!(.. .ti.'l li.u'ir.,,1 '.,..,:.' I,. . 1.
1

'i,. ,; y^ ^ ,( ,;,,_ s,, (..., /;.. ..

il'l: 11 \V. i:. -11; Hi. I,,. 'I v. ,s;„,r,„ ./.,„.// '//..j. /,,/,.,,/,,.., .^
( ,.,.

M-t,..i„,ii/a,i ll.iU"->iii <:., 1.. i;. T j ! W. 11. ^i..'..

( il. l.M ;
M'.iit-v.H'.itu, I,. K. IT i; |.

•JlT: /.'• I'i.f" "Il'l <>i"tl II'''"'"

Hi.'.i-i.i '•„., isch. ii, m;, I-- I! I' I'l-
-•"•

- II W. U. SO; :;j 1,. .1. (il. 110. • /.' /'••/"'' ""' '" •" I''

I„ l;. 7 Cli. l.M. Il'liliraij '-'..., is ( li. 1». 1
|i-..

s.\ \Uav.:.',\

<.r,^-- -(" ":r- . .^v>K?,^:. W^aJT-,^:' .>«^^.''^43^ . »*A'
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ll. if. v.i,,,.

'"'^^""" " I""V a,,.! ,1... IuhI..u„.,. „.,|.
,'.

-

"""*"" "'^'^ '"' ""• ^'•'•P >.„...... ...an ,..., r.,,
"'*"""" l;"^'';""""..-.J.Hf .,,.1... -a,,... u ,v a, a,n ..,|.,r
'•";"••"•'

'' '^ "'••'• .1... I.... a .„„„,,, ,„,„,.„ ,i„.
»"'""..,., U.,w..,.,. ,1... ,.,uti..- |,..„,,. ,,, ,1,., .,,,u„.n
|»'iw.n 1,1 til.. .•..ni|.aii\.

U39. Ca., fl... (V-.uM I... .,,...1 l.M ^|,..,(i.. ,,..,i;.nu-s, „
;'";•• Ha. ,,...,„.,„ ..„,,|.i..,. „„.,,,,„,, auth-.ritvH ,f'-'"'
HI-I.-V..I, ,,.i.„,;.,„„i ..i,i., , i„ „.,. ,,^,„„^, , k .;„/;•;;;,

I""";-" '•' ",i.. u..„i,i I... au.,in., (!...( ,.,;„ ,^., ,1...;;:::,,
.^|Hv,h...„|..,v..m..„t ..la ...„«.a.t. i;.Mln. nn,,.,-.. an.|
•;•

'I'- -'"..t at any ra... nf ....ki,„ an^l ..l.,.u,„n, a
''''"'"""> l"'l-"..Ml that ,!„ phinhir H..nhr!..| ,„
:'"'"" l"''l""nan..

; altl„.ii^h ,j...... ,„.,„ .,,,,^„,^

r"":;
''!•";;"> ' "'-"••-!". --l.l-'"nnan,-..;H:

\ulli th-' Jii«l;,'in.(it.

ff. I.uw.vvr. ll... (•r.,vvn',s a.lvi,.,. h.,,- ,.. ,,.k. „„
:""'""'? "'"'" ""• 1"'^'""" """ "" <'«„ ,- „.'t

"'''•'•••"^"U'-I.an.lwill n..t .ill-.u ii.,|t„. |„. .,„„| ,„

I •••:-'i.. ii.i. i:,...
,,; |. „.,-;,

'' ''^" -.

/•- Kn,.i,.rsl,^y V.C .,. //„,, I, inuiV'r 'N,",'h

.>-. J.
'.""' ' i

""«•'•!.'. -^ nr.it.
; (it

J,.
L'.i ; .

•••||„. |,r..|Mr i
..,'. ,|-.S...I -1,.. La,„l. ,W... .,,,. ...r.ni„.,h,., ,„.,„„- :.:|..„.,i,.,„,;
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pi:-..-A.|3^-%_fT' .
4^0 *\ h','^ <<• %",'17J

(-.6 riiK junismcTioN,

any way for .si>ccitic pcrformaiK-e, it would soom to

follow tliiit to 'in artioii by the Crown for the spciil'n'

IM'rforinancc of a contract tliorc would 1)0 a ^ood

dcfcMicc on the <,MdUii<l of want of niutualily.'

' Sl;»liitMiv iirMvi^iMU- wilh ir»|.rcl 'inn i'( ri-lit I'.r r.ii,i|r.hr..iii..ii hn

In 11CI1..11S l.y ilir War OI1i.-i' rirc M lli" iiiiuriniis atlV. ti..ii c.f lamN ;i'l-

1h. loiiii.l ill Ihf IVl'iniv Art, IHI'J j-iirii;; hiij.U .
(n.i|.iilH.nlv l.ik.-i,

(.-. \' t; Vi.t. .. '.in, -. :ti, ti.o uwUv \\.<- UriViuv A.tH), [I'.h),-,] 1

Or.liiaiuT lloanl 'rralixf-'r A.I, IH-.s K.ll. .M''. ; /! I'...!,,,,,*', r-n. „ ,„'

lis .V- l!( Vi,t. c. I17\ Ks. 1, t, :.. IU..I i;.l.i„ii\ ):.i,tntei,[\\M\]\ 1.1;,

aii.l tl.i' Wir IVpiirtiii.-nt Sturri Ai't, '>T, 177, in wljiili caw ll.M.'x I'.-i-

,^ .'
(.'t''* .V ill Viol. 1. IJ.-<), s. 'JK; tiia»lcT-lii luTal .Iik'm not apjK ir In

ana witli i.'.|<Tt to a.ti l.y an.! liaw ul.j.'. (•.I tn 1., iim ma.lr ivsi...]!-

ai;aiM>t thr Admiralty in tl..- A. I- .1. i.t t.. a Vfiia..r aii.l piiiriiix-i

iralt\ I.an.i aii.l W.itks \. t, l^i'.l -niiiiunns ; Ml.-Ci,. \. 'fni'^t.,- -/

.'7 X- -'S \'at. .-. .•.7
, -. II, aii.l tla- '/- lUili'l, Mi<s,,i.„, [I'.iO.i] J ( li. ai

A.iiiiiraliy row.r, \-c., A>t, IS';.-. CJ-^ |.. <io:!: an.l UnlKTlson's Civij IV,.-

,V -".I \'i. 1. t. I'-'l), s>. l-.l. Sci', . (C'lini;-i I'V anil a'^^aiiift ihc ('mwii,

t,»i, /.7.//,./i// V. /•/,( l\i,.;l it |i<li- (ih. L', :!.:!'', Iwl-l". :;7>. :!'.i."i '7. Ml."'.

1



CANAIMAN NnTiN

.1'/' iiiiitli I't 1,11 ill/ III I ,f

111 ^!fini V. I'll:,!, ml, I, \\\ <ii';in ' i,
.'

it \\;,s

lii-Iii i,.:it lilt- CoMi-t \\nnU\ iiiil cnicriiiiii ;i liiij t,,r ij,,.

spccili,' jM'I-funilillhr ..I il rullllM.I for ;l |r;|si- „\ n;ll
I'Miilr fi.r il vi'j r, iiiiil w lirrc ii iniiiiit in iM.s>.'ssi,.ii .uri-
irilrtr.j !(> ii>isin|| his |ii.ssfssi...| j|,|;| ujil, j, |,j^ ,.j^,||,

In il iviicwiil nf Jiis Icnii f,,,. ||„, yriir |||i- (",,illl iv|'i|s,..|

In S|».rili,;|||; |mtI'uIIii I 11.- ;i-IVfllirli I

.

llii- n-lll.-ilv ill l;iu

In-ill;; siilljiiciil.

It \\;i< «uiii(.ii.l..(l in this .mm. iIuh \\ ;i|,|„.;ii-,..| finni
"II.- i.f iIh- piii-imi-iiplis ,,f 11,,. 1,111 iliiit iii.-iv wi.s n..

•••iii.-.ly ill liiw. I. Ill S|,iii^M.. \\{\ Sir I iliiii, -i-iiirHir
lliiil. il roiiiic.j 11, 1 f.iiiii,iiiii,,|| I,, I- III.- iui-is.ji.iidii,

III .\yliln,i \. /•,,/„,. I!) (ii-illlfs Cil. ."(i. Ill,- iiliiiiiiiir.s

••<'iilr;i.i.-.l Willi III.- .|.f,.|i,|;iiii iiijii h,. sli..ii|,i ,1,.;,,. r,„.

Ilicm in ;i iinsl.iin.liiiiiii lil..- nnnim-i- .(rinin >;\Miiiip Lin. Is

lll;ll lIl.V .WIH-.I. illl.l Ihill II,. SJM.IIM t;,K,. Ill,, lillll,,.,. ;,s

i"MilM-iisiiii..ii. Th.- .I..r..ri.|;ini .'III ,l,.wii iiini i-..|ih,\,.,1

111.- lilllll.-r il.f..|-.|i||.-lV. I. Ill h.. (ii,i II,, I ,|,.;|,. |,|, ,1,,. |.|,|,|_

iii'l III.- i.liiiniills ili.-ivii|M.ii iil,.,| il hill f,„. sjM-.ili,- |„.|..'

f.'Miiiin.f. A .l.-ninrr.-i- ilii-i-.-ii> uiis iill,.\\. I. ,„\ ilu-

UIOIIIhI lllill III,. r,.|||,.,ly ill i;|« \\;,s I|, I. •,
1 11;| 1 ...

In Ihih.ir \. Sniilli. II Ciiim Cji. .>7ll. ii wiis li,.|,l

ilii" ;> I'ill ''"iil'l iH't !•(- ^nsiiiin,.,! f,„- ij,,. sp...iii,. ,„.,..

I"nrni:iii.c ..f mi i|M|-,.,.iii,.|ii f,„. ,|„. ,i,.|iv,.,.v ,,f ii,,i,.s

ulii.li w.-n- 1,1 Im- -iv..ii f..i- III,, pri,.,. ,,( |;|,„|' |,|ii-,||;is,.,l

I'.v 111,- il.-C.-n. lillll Cm, III ih,. phiiniilV. i>n l\\.. •in>iiii.ls;
tirsi. lllill III.- ii-i-.-,.||i,.iii w;is,,f il niiiiii-.- Ihill ili,-r,,iii-r

'•"lll'l liol «-.\.'.lll.'. illl.l s.-.-,,ii.|ly. lllill III,, .-.iiii., ,.,,,,1,1

-i\.- Il.>.,|||..I-I-,.||M.,iy Ihilli Ihill Whi.ll .•,,|||,| lM--iv.-iil.va
<'"iii-i ill l;nv. All Ihill III.- ('..iin ,-,,iihl -iv,. u,,i,|,ri„.
a III. .11. -y .•..iiii...|isiiii.,ii f,,i- ih,. noil fiilliliii,. Ill ,,r ||„.

<oiili-ii.-i
; in i,i||,.t- \v.,i-,|s. .liiiiii|M;,.s ,.,„ih| !„. n.,-,,v,.r,.,| jis

al hlW il^MJllSl III.' L'O.xis iin.i liMI.I of ih... (l.-f.-IKl;.!!..
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<;n/i i:\ii;m' m nii; .11 uishuiimn.

'/'///( (// l.nw I tisiiiihiltli .

Ill (liiiliiiiH \. iliiiltiiiii. <• (ifiiiii's ("li. ;57J, JHiiii icii-

;iiits ill Mil i-\i'i'iiii>i| iii'lit'li's 1)1' imi-i'i'iiii-iit for 11 tlivisimi

of (III' |iii(|(cn\, illiil cilrli Weill ililu |ii(sscssi<>li :ili)l fur

lIlil'IN si\ Vfill'S ciilll illllril III I'lljiiV lllc piirliiill illldltt'll

lu him. wlirii II hill wiis tilcil in ciiforci- tin- iifircciiiml.

Il \\;i> lifhl lliiii llii' ih'friiiiiiiil cuiihl iKil si't lyi lis ii

licfi'Ilri' to sllrll hill til It llic |ilililllilT llihl h,V |iossi-ssloII

ii< i|iiir)'<l il |M'i'fi'i't title lit liiw. "Il iiiii.v he tnic liiiit till'

|ihiiiitilt' liiiil :ii'i|iiii'i'il ;i |ii'rfi-rt title at law hv means of

|iossession ami the lime that hail elapseil. This, liow-

e\ei-. is a title that tiiav he iiis|iiitei| ami that must lie

esialilisheil liy litiualioti ami the ilefemlaiit, liaviii<;

aj;l'eeil to exeellte a ioli\ e\ a liee, railllot, I think, fefllse

|o liet'fot'lll tlie auieemelil oil ally sileli plea."

//•"/im7// Siinilh r limit I'o'nl jur.

I.I iinl /(I 1,1- ill) \ili iiiiiili .

Ill Mil nil \. I'liillinnii . KM i faiil "s ( 'h. :'.L' I, a pareel

of himl. haxiiii; heeii sMf\eyi-i| ami laiil olV in liiiiliiint;

lots, was afteiwaiils oifei-eil fof sale liv pnlilie auction,

when .Me('all lieianie the pllleliasef of two of the lots.

The plan liy wiiieli the pi-opeitv was sol cotitaineil a

meinoi'amiiiiii on the iiiai';;in that it was liiawii itpmi a

scale of fill If chains m 1 he inch. In reality, I lie ]ilan had

lieeii imnle on a scale of three chains to the inch which

was not ilisei*ereil until after the conveyance hail lieeii

execiiteil ami tiie piirdiase money paiij. Thi' purchaser

thereupon tileil a hill iirayin;;' repayment of a inojiortion-

ate amoiinr of the piircliase money, or a cmive.vaiice of

a snnicieiit <|iiantity of the aiijoinin.u' lami to make up

the tlelicieiicy. SpraiTi^e \'.-f\ hehl that the plainlitV

coiilil not maiiilaiti his hill. If the contract had tint heeii

e.xeciiteil. if the conveyance had imt lieeii made, or the

jiiirchase money not fully paid, he aiiprehemled that the

jilaintilV woiild lie entitled to relief, Init here the con-

tract was fully executed and the plaintilf's remedy he

thon^rhl was at law. The case of .Xriiinnii v. 1/'///. N>

Price Tltt. is cited, in w liicli ( "liief Haroii Alexander said.

•'The cases of Compensation in eintity have ^rown out of

tilt- jili'i.-diit ioii (if <'oilfi>^ of Ivjwity ;i-- exrr'-ise«! ill re

*^?rnimm



« .WAIMW Null; i;i;

N|MT( uf rnlilrjlrts for tlic |.lllr|i;|.s(. uf ivill

il is (ificii iiiicilhirv jis ii

lite (IciT CI'S of

|>IU|ICfl V will'

l<i<l illlllv IHTi-NSiirv lu flllfrtl

.H|MM|(1C |»CI HlltllillllC. This. I Ml\\c\i-C,
(wlii.li wiis i. ,li,i,n for .oiMiM-iisinioi, ,.,1 ihr -ro.iihl
«.f iiiiini.- i-.-|.ifs.. million iis to rhr iiiiiiiiMl iviiinl of ii„-
••M.--.- So|<|

I il|.|H.i,|-S lo 1,1,. 10 |„. ,„, „„,,.,. Ih;,,, a , o.
ciisc of fr;,,|,| |,v „„.;,,is ,,f inisir|.n-s,Miliitioii, iMisin.r ;,

''> '^'i"" "'' "liMii;i-..s in ..|1V,I a ,„rrv ii,.v T|,.-

iiijiikI."

Win II tin iiiiiliiui is \ I, I,mini II.

A pris,.ii lifiiiji iil.oiii lo ,.|r,.,t III, iHinhiisc of Ian,

I

sliiMilaicI v.Tl.iiilv will, iinoil,,.!- who ha. I I.,mmi a,-
'"'*'""

' '" "^•' " '••••"I "MM- Ih,- |.n.|„.Mv ihal. in ihc
•'vciil ol th,. pnivhas.. Immiio ,-,„ii|,h.|,.,l. hr woiihl !„
Jiilow,',! i,> .•onliiiin- Ihc lis,- ih.-ivof. Ihii iifi.-rwards iv
fns,.,| I,, ,,,n-v out siidi .i^'r.M-in.-nt. Ii was h,.|,| thai ihjv
l'i'"mi.s.. was in.-iviv volniilaiy an.! as mi, I, ins,ini,i..ni
i"> foiiiiil ;i hill Un- s|.,.,ili,- pcifoniiaiMc.

Ill Ihis.as,. Hht,. was no |.ro,.f « haicv.T of il„. a-ivc-
""'II upon whi.h th,. suit w;.s C.iin.l.'.l. viz.. iliat~ih,-
I'liMiitilV iiih-iHl,.,| lo pnivhas,. Ih,. p,.o,„.,.,v and foH.oi-,.
•H III,. i-,.,|n<.st ,.f .Mrs. Ilairh. aii.l that sh,-, in . -011.^,1,. .a-
tinn ,.f sn.-h forlK-aniti,-,.. a-r,.,.,| 1,, ufani th,. ri.-hi ..f
w;iy III .|ii..sii.,n. Th,. most thai was pr,.v,.,l was ihat
.just l«.f,.iv ih,. .sal., sh,. proinis...| t,, alh.w th.. plaiiiiilT.
if sh,. piir.h.i.s,..! an. I h,.r s,,ii r,. main,., I on ||„. ,,|a,-,. |,i
ns,. Ih.. ri-l.t of wiiy as l„.foiv. an.l ilnii sh.. a.linin...I
"" •'"•' ""' ^"''- ^'"' l""l "^T I 10 liiaL.. ;; | his
'•''•I- Il Wiis 11..1 sli,.wii th.M .i,.tVn,;aiii ini,.ii.l,.,i 1.,

I""-<lms.. .,r that .Mrs. Hai.h kn..w il. ..r that h.. foH,.,!',.
I" piir.hiis,. Ill .•on.s,.,|ii,.n.... of |„.r pr..iiiis,.. Itmr y
llnhli. !t Cram's Ch. ;{1:.'.

l'< rjuiiiniinr Hiiininini Sii i„ nisinn . .,'«.

Ill /(inislnil V. K'nnislnii i:/,rlrir /,',/. r., •>.-,
\ \i

»•!-•. il was h,.|,| ,h..„ ,h,. r.Miri xvonl.l nm or.hM. ,|„:,;,i':
iM.rtoriiiaii.-.. ..fan ;i.-r i.-nt hv ih.. i:i..,iri.- I.'ailwav
<"""ip"ii.v I., run its .-ars ..n .•.riMin sir,.,.,s .-.i ..riiin
l""irs. will, .•..rtiiin .,iri.-,.rs. as th,. C.tiri ,unl.| ,,,,! ,,,<..-
s...' th,. .-arryiim out ..f th,' Jn.i- n, if m-am,.,!. \,„.

;r^Uh.>t,^mj^Ji>^
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WhI I \ii:\i or Till: .11 imshhtion.

would t!n<'niirl y:iiiiil iiii iiijiiin lion In rcsiniiii III in-

piiiiy fioiii lai iviii;; Kill sikIi .111 ii;irt'i'iiit'iit In ilic cxlciit

III wliirli llifv wt'ic wiliiii^i \» rarrv it i»ul unless iiii<l

iiiilil llu'v liinii'd it uiii m lulu, iis iliis wniihl mIso in-

volve I he sjiiiie iiiiimie siipeivisiiiii ; imr witiihl 1 he < 'hihI

(lirecl ill iiii iiclidii the issue III' ii wiil of iiiiiiuhiiiiiis

where I he tliilv l<> he fiiltilleil iirose uiil of an a;;reenient

III" ihls kiml, ilie |iertiirin.iiiie nf which in •^iniii was imt

ileeliieil ell InlTealile liy I he rniill.

In Di.iuii V. fun rl. 17 (iraiil's I'h. :{l.'l. the nwiier <>f

Ihe laiiil ;:raiileil In a railway riiiii|iaiiy the iirivilejje of

rriissiny; his |iri>|ieriy, in eiinsiileralinn nf whieli ihe iinii-

li:iii.\ a;;reet|, aniiinjisi niher ihinjis. to jiay him fmir

Imiiilred dnllai's a year. In larry Hour tor him nii lerlain

faM.nralile leniis. and. "to liniiom out his iireseiit mill

rate lioiii its iire-eiii iiiitiiiished point. " It was held that

tins was a loniraci sinh as ihe Ki;::ily Court i-mild not

deeiee a speiilie pert"rmanie of, nor daiiia;,'«'>* f'lr hreaeli

of it. Inn plaiiitilV must lie left 10 his remedy at law.

"I take it," .said Spraji^ie Ch.. •to lie still the rule of

thel'oiirt ilsTdi lliiit it will mil entertain a liill for the

speiille peiformaiiee of a eonlrait toexeiiile works, that

is, as ii p'lieral rule, for there have, of eourse, heeii ex-

«'('ptioiis to it."

In Ciillon v. Uoiillnhii . 1!» (Jiant s Ch. iL'l, the head-

note reads: "Ivpiiiy now a-days does not as a p'tieral

riilu enforce specilically ii contiact lietweeii a land

holder and a Iniilder for Ihe erection of a house or !he

like, hill siM'cilic iierformaiice of aureeiiieiits to e.veiiite

work is enforced in cases where the iilainlilT shews what

the Conn considers to lie a siitlicient },'roiind of equity

to entitle him to that relief." A hill allej;ed that the

plaiiilitV coiilracleil with the defeiidanls to lease to them

i-erlain lands and to erect thereon for their use a stone

hnildin^r <>f a specilied size, accordinjr to ]ilaiis and sjieci-

ficatioii furnished liy the defendant, that acconlin^'ly the

jilaintilf Imd expeinled four llioiisand dollars on the

hiiil.lin^', miller the siiperinlendeiice of the defendants

and according; to jilans furnished hy them, that he had

done everythint.' for which the defendants liad j:iven

dire!-!io!!s and <ha< the defendants had accepted the

liiiildinj,' iind taken po.ssession of part of it, hut it ap-



I ANA I »r AN No I IS. Cllr

IK'IU'ImI I hilt llu- llliullilHTV Wiis I . I f.»iii|)|fi..(| ill iill f,

iiioris ,,( III,. I, ill, if
*«l I"*- ll «11S lll-hl thilt 111,. ;,||,.;r

pn.M'.J. woiihi ,.||iiii,. III.. pliiiiiiiD' I,, ,.,.|i,.f

ll I"' iM.ilil.MJ out ill till' jll.|;;iil..|it i.f M. .Willi \-..r
thill ill I his ,,|S,. ll,.. I.lilillliir VVilS ||.,| S....|.ill- I.. .•..llljM-i
""' '''''••'"li'lllS t., I.llil.l; .....11 ,1,;,, ,|„, ,,|;,i„,i„- ,^.,„,^ i^
til.' s|H., Hi.' |..TlMniniii.-.' of III.. .I..f..||.lii,irs .•..iiii-i,,., M.
tiik.. !l j.iis..; -h,. |,iii|,|iiij.r wiis lo I |.,'.l.-.| Uy III.. |,|;,i„.
titr !iiiiis..|r." A vi-ofoiis .lissciiiiii-; .i|iiiii.>M of Sin.njr
V. r. is follll.|,..| |,|H,|| Ih,. \i|;r|„.,„.sH of th.. .•OH||;|,.| ;,,„'|

th.- .lillhiilly whi.h |lii> Miistrl- of Ih.. |{.,|U |„„,|,| j„.
.xiijKMiiM.. ill Ih.' I'lis.. ,,f /;,„,., V. 11./,,,,, 7. :...-, |t..iiviiii
.'US. "If Ih.- Court, liilv.'s ii,,.,„ i,s,.|f ,,, S..III.. ;, phiii'h.'.xv
IS It lo provi.!.. from tiim- to li f.„. n,,. „,„ks l„.ii,.r
tiifri.-.l oil ill iic.M.nliin.,. will, iIk- phm. .V|| ..xiMTi,.,,,."
pnillls ..III Ih;,) .|is|.lll,.s will ill-is.. |||,.,„ this h,.;„|, ,.||„| (

• •illlll..t s,..- how ih.-y <-ilIi !„. s;ilisfii,-|.,rilv s..|||.",| ||
is lloillisw..!- I,, .Siiy Ihilt Ih.. Conn IllilV Ilo'lilillill,. ;,„ ,,v
p.'1-l to s..p,.|-i,||,.„.| ,|„, wol-k. This is i, ,|M..s|i,„| of
jiifis.|i,.|ion iinil if ||„. ('o,ii-t poss..ss,.s ll,.. i,iris,|i,.,i,,„
"""

'' '"""" ' >"' «hi.-il it .-Ollhl ilJlv.. ..X.'-I-..i.S...| i,, ;,

lim.'iiiit.-ri..i- t.> th.- iiio.j.-ni .hiiiij;.- in iis pni.-ti,-.. ui.i.li
(-Hill. I. -s it I., Iniv.- i-.-.-..m-.s,. i., i|„. iissisiiin... ..f r\\n'rts

"

In (•..Ilsi,I,.,-:,ti,,I, of ;, iM.mis -|-;,I||,..| l.y ll,.. ,„,p.,I-i,-
tioii of 111.- .-i.y .,f SI. Th..iiiiis I., III.. (',.,.,|i, y.^iu.y |.^.

Coiiipiiiiy th.. iiiii..,. ii:rr ,„ i.Hn^r ,|„.i,. ,.i,i|w;,v' f,-.,',,,'

Im-'-i-soII to S..II1,. poiiii .,„ ,1,,. |i,„. ,,|- ,1,,. Cjniji.i.i's,,,,,!,.
cni K;iiiwiiyii..t iiion- lliiiii Ii;ilf i, mil,. ..i,st of il,.* |,;iss..n

>r.-i-siiiti.,i, .,f siii.j riiilwiiy ill Si. Thoiiijis. iin.l. s..,.,,ii.||v.

to i-iiii iill III,. IP j,ass..ii,m-i- ii-iiiiis lo ;i„.| from ;, siii;,'||

""'"' " <'l'ui'«-li Sti-,.,.|. Tin- .h-f..|„jii„,s p..i-foniH-.l
tllC til-St pun of tll,-ir l|-I-.-,.|||,.||, ;|,„| j,|so ,|„, s,.,.,„„| ^„
l-iif- as the Ci.iia.lu Soi.th..n, |{.v. C... p..n„i,„.,i ,|„. '„^,.

nf th.-ir liii.. fnmi th.. i.oiiii .,f Jnmtion to ,i„. .sm-,|| sn
liMii on Clmn-li Stn-.-t. hnt, .,„ t|,.. refn.sal of (h,. other
<'<'iiipany to .•.mtinn.- th.- siini.-. tii.- .h-f.-n.hmis .lis.-o,,-

tinn.-.l th.. p.-1-foniiiin.-.- of this p;in of ih.-i,- iimv.-MH-nt
It was li..|.|. that this wiis not ii ,,,s,. i,, whi.h tin- .|,.r,.M
'iiiiits slH.nl.l he .lii-....|...| t.. i...|-fonii th.-ii- .•..nm,,., ..,s ,,,

th.. ('hn.vli St....... siation, l.,i, th,- th,- pi.,i,„ins «,,.•
t-iititl.-(l toil f-'oiciif.- fof .liimin:..s.
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•Till- liiii;;iiiip' i»f tin- ciHiiiiici." siiitl till' riiiif .Ills

titr, "iiiiiNl uf coiiix- "iiivfrii. Iiiil \\i' (iiiiiKii iiMiitI litiik

ill;: ill till- I'xi^liii;,' fjuts ;iii<l riniiiiisiiiihcs jii ilif liiin'

lln' collll-ilrl WJIS lilllilf. Till- ili'fi'iKliillls lMnll;;lil llicir

i-iiiii! frniii lii-:i'i-snll III till' |H)iiit iiiilii'iiti-<l (III tlii't 'iiiiiiihi

SiiUllicir IJililwiiy. Tlicl-i' llic ilrlVli<liillls' line siniiprd.

It Wits (if ciillfsc prlfcil Iv well ktuiwn til nil lln' ri>ll

tfiirlili;.' piiilifs tliiil llir lirffinliilils iilliiiili^' llMiiis .iii.v

wIh'Ii' lir.viilHJ lliilt |iiiillt llllisl he uvii- till- rjiliililil Siilltll

fill liiiilwiiv." A iliMicf sill li iis till- iiliiiiilitl's ilisiiTil

wniihl liiivi- rtiiii|M'llcil I III- riMiiitiiiiv til liiiilil ,1 iii-w mil'

i-iiiul friiiii liirir |iiiiiil uf iiilri'siMtiiiii with tin- Ciiiiiiihi

Siiiitliri'ii til siiiiii- |iiiiiil mi Cliiirrli Siri'i't. iiiiil wliili' tlii'

i-llsi'S slii'W.'il tllill iiilll|i;illii'S riiillil III- riilli|icllril sprrill-

I'llllv to |ii'll'i>|-lil riilill'ilrlN III iTi'ii sliiliiilis. siilili;;s. ;iiii|

s I nil. mill III s|i>|i I lii'ii- liMiiis :it iiiiiiii'il |iiiiiil«, they liiiil

till- |iii\M'f ijl sllrli liisi's III ilii sii. iiiiil it Wiis iilwiivs oil

ijirii- iiw II IiiihI nr III! laiiil iiviiihilili- fur tlir imrpiiM'. "l

111 1' .-.ri'll nil I iUSi- ill \\ lliill il rnlllpilll\ lliis Ili'iMI iiriliTi'il

>iprritii;ill.V In pi'irnrill :i ritllllJirl wliiill Wiilllil ilivnlvi'

till- liiiililiiiy; III' aiiKiliiT liiir ni' r;iih\ii.\." ' 'm inmiliuii nj

St. 'I'liniiKls V. Cnilil \ illh If li'ilihiiffl Co.. VI O.A.l.. I'T.'i.

Ill Hill V. \i,itliiruuil. :! Miiii. r.lJ. il \\iis hi'lil tlint

iis ilic.siiirk liiii-;;;iiiir«l I'm- rmilil iml In- Iraiisfm-ril with-

lint till- .'sjiinliiin ni' tln' ilifcrtni-s, tin- ("nmt wiiiilii mil

ilifcii n ti'jiiisriM- wliirli it liiiil III! iMiwn- in i'Mtiiii-.

>'/(((/'//( l'< I jni iinliii I Ih III III \ III irillisliiiiiliiiil

Ih/firillllf.

In Uiinl.s \. Ml l\ii,i. 11 <;riiiii"s rii. S.Vl, tin- wiiilm-

;H;|iTil liiiil llir pll nllilM'f slinlllil llil\r silHirii'Ill Willrr

111 illivi' il MIW lliill illlil nllliT lliilrliillrl-y. Ill il suit li\

till' M'llilnl- ilt:;linst till' pnlrlliisi'l- till' ('iillfl lii'ili'i'il il

spiritir piTfiillllllln r nl' llli' rnlH liiil . 1 li'il I illLT till' Willi'l'

illlil IIh' II>i' III' llli' <lillll>' illlil linnliis iis sulil willl till- lilllil.

Tlii'Cnllfl riilHt'ilril lliill liir inllirilli WilSil liinitllll nlir

liii'M'i-lllr. Vi-I I ml 1 1 piirl ii's w il II It'll il rxi'illlril spni liril lly.

till' ili't'i'iiiliinrs Hilly iiliji'iiinn lii'iiiu iliiii In- wiisi'in ii Inl

!i> rnilUM'lisil! ill'! fnl' lln' lil'i'ili'll nf inlllrilrt liV till' plilill-

tilT w Illlil Wiis lint Illilill' nlli.
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• \\.M>|\.\ \iiii t;t;./ m
Silli III i ii)i,il irill

.

ill l/o,vvo/» V, l/-(vr,„, IS til'iilll I.*!.!, il U;|H hilil |||.|(

till' Silli- nf Itic ;; | vv j 1 1 uf I In- li||si|,,vM .if ;||| i |i|| k,..'|MT

''"I'li""'' • I'liuMli'in . lift. IT. ill. Ir ill .•.|lli|y lIlJl III.-

vciiflitr u.iiij.l II. Il ili.T.'iiiii.r r.'^iiiii... m- ^.\\\\ ..ii ih.'

IdlsillCSS ill III.. Sillllc pj.ll'.., Til.- pl-.MI'SS f.lr fllfl.l-. JlliT

W.iill.j, .i|' ..ilicsc, II.. Jill illJMII.'li.tll.

' 'mil I III I jur I 'iiillli /v.

SilW liiys .';|||||ii| iniiiiil fniii 11." ilil.Mi.li'ij III III. ,if

|"Ml||ii|" \;||||(. WJlllllllt illiV ..\i.i.ll... |||;|| Ih.v ;||.,. v,i,

1(111 ilicy ;ir.. iiiiii'.. lik.'iy i.i In- <i|' |i..|'iiliiii- \;ilii.' ilum
IIHISI .||I|.-|. .|t.>.li|lli.|||S .if .liiillcls illl.l s|ll., ilic ivliif

iiiiiy il.' ^iv.ii with r,.s|M..i i.i tli..|ii in nmi'.. iiis|;iii,-,.s

lliiiii iiliinisi ;iii,\ .illii'i- sill I .if .'h.-iiifj |»i-.i|ii.|.|\, /', ,•

l^.s|.'|| V .

<
'. : "'I'll.' iTiiMiii ilijii I III' (I.I. iriiii'.if K|i,..jii,- |H.|.

f.iniiiiiici' .I.I..S iiiii ill LifiHTiil iipl'ly III ( lull!.. is is. II, Il

Im...;|IIs.. Ihi.y iil-i' .lijill.'ls, li||| l...,iil|si. |',i|. | ||,. ||,,is| |,;|,|

il •IIIIKll III. |ll'.'.|irj|...| llf till. Ill t||;|| ,.||,.v |lii»s.vs jiiiv

|>i'illliill' \illlli'. Ill iiiiisl ilisliiiiii's |i..ii|iii;lly il;ilii;c^|.s

flll'llisli iili ;l.l..||Uilli- .'.i||||i|.||s:iti.i|| fill- Ihr li||.;|ili .if I In.

Jl^'l''''- Ill li.'iillls,. iillici' ;irli(|.'S .if |i||..isi.|\ Ihr sjllii.'

.Ii'sci'ljii iiiii I'iiii II,. ha. I with, nil .liniiiiliy .11' ijihiy. 'I'll..

IIKMiM.Iil. ||.I\M.\(.I'. III,. .iillliMI'y il|i|i|.il|s, IIS ill 111.' i.is,.

llf //(' I' II SI II llnni llll.l (ilh.'l- cjiscs .if |||;|| I l.iss Ihi' ill^is-

•''"•'i t' III'' <"<>ll|-| is ,;l||,..j ill 1. 1 ;|,|i,i:, II ml ||„. s|i|.,.i|i,.

.li'liMTy .if ihc iirli.h' in i|ii.'s| i.m is .• |i,.||i.,|." rimi
\ . ' llllijl. I ( llil Ill's ( 'li. l.-i.

Ill Shrill.SI, II \. r/inl.i, I (;i-;||||'s ("II. .-.IK. ;i|m,. It

u.is iii.j.i tiijii th,. r.iiii'i wiiiijij .i.i|.,... i!ii. s| ill,' ]i,.|..

f.>nniiii<'i' (if thf ...iiti'ii.t f.ii- the iii.iniif.iiMifi' iiinj s;il..

of .sil\v-li>j:s wild'.' they wfi'.' .•;l|i:ilili' .if liciii;: hhlll ili.'.j

:illi| |>(>ss.'ssi'.| 11 |ii',i|li;if Viilii,. Cn- ih,. |ii||.||ias,.f.

S..." ills., til Ih.' s.'iiiii' .'ll'i'i-l I'lillir V. Hiiliiiiniiil. J

i!r;iiil's Ch. t;.->7. an. I I'linnll \. Wulhriihii. Il (iraiii's

<"li. (;:!i.

'niilnirl ti, Hiiiiil nil r Orili rs Inhi u hi/ | ./. ,ii,

III lii nth 11 V. lii iilli ji. IL' .Man. I.'ti;. tin' jilaimiir lia.i

lifi'ii .ai'i'; in;; .m liiisin.'ss nii.l.'f lii.' nam.' ..f ilir Itrflii.

i'iHil<i;ii'a|)|i ('i.iii|.any nf iiiakini: ciilar.ui'.l |...i'ii-ails in

n
f 1

t .m-Am

.„*.:-•- Hli^- "J-. - .' 'f.



im t:\ ri;Nr <<r run iruismt ti<»n.

IT

I"-',

rni.vuii fi'.iin |tli<t|..mii|ilis, iiikI ilrfcihliiiil liml iisrrt'i'd to

Imtiiiiic Imn ii;;i'lll nil the liTlllH !*|MMil|f<l. iiu'lffill^ In kr<'|»

llllif ;l;.'rlll<i, uf wlliilll lir llillixrif liiiKllt Im' one, lit rjlll

vjin fur (iiilfis. He )ilitiiiiM'il ti iimiilHr of oitltiH «iili

plioioynipliH from wliirli iIh- ciiivoiix wru- to Im- huitlf.

Tllf i(llislio|l illowf oil il siill for s|M I itir |HTforillillHr if

the iiy;rti'iiii'iit to liiiiiil omt llir o|i|.t«*. Wliili- it wiis

lii'hl Ihilt >lM'tilic |Mifoiii(iilli f woiihl not lie y;rillilrtl of

il roM'ihllll to iH'i ii> ;i;:i'llt of il hot liiT, Ittlill -1. •*n\<\ :

•If till- fiiM- wcif iiirii'lv tliiit the I'hiinlilV vvii^i iixkiii;; to

hilM' .s|ic(ilic |MMforniilIl(f tll'Cl- I of lllf tIffiMlililllt'M coll

ITilil to llilhil OMT (lie or<|(I>i. I illll of o|iiliio|i tllilt lie

would III' (iitillnl to till- ii>si«'tiiiit (• of ilif «'oiii-i. Tin-

|tlililllilV Willltx till- |il|otomii|ili«; illlil olilcis so tllilt lit-

ciiii fiillii tllf lonliiiri III' iiiis niiiili- iliroiiiili tin- <ii'fiii-

(hint with ilic |n'fMiiis fi-oiii whoiii the oiijrrs witc tiiki-ii.

iiiiil it i* iiiiiiiif'-^l lliiit iom|itMisiitioii ill (liiiiiii;,'c>i wiiiilil

not iilToiil him iiiiy iiilct|iiiiic icim-<lv for tlir •iffcmhiiii's

liri'iirh of ioiitr;iil. Tlif |iliiiiililV riiiiiioi (•onilmi his

ltll»i|ics> illiil fllltil till' (•ollllilrl unless hi' ;:('|s thi' sliccilir

onicrs till- lii'fi'llilillll hiis. illlil so thl'si' olilrrs illr of

s|ii'riiil iiml iH'iiiliiir Viiliir to him. for w liirh no iliiniii'.'i's

hi- rolllii iccoM'r wolllil III- il riilll|M'nsill iiiU."

I

n

I'll il inn iif IHfl'iiiiil III nil ill/.

W hill' till' \rmlor liroiiiihi rji'itiiiriii iiml tiinii'ii tin-

iicifs of ihr |iliri luisi'r out of |ios.«.i'Ssioll III' Wiis hi'hl

in lliniii \. ('ii^liiiiii. •_'<» C.iiint's t'h. .">ls, to lui\i' ilis

iilih-il himsi'lf from romiin: to tin- <'i.iir! for s|M'iitii' iin--

foriiiiimi' illlil roiihl onl>' do so in onh'r to hind thrir

inli'ii'sis in smli nninnrr iis m ri'iiih'r ihi' |iro]ii'i'iy sjih'

iihli'. riidrr Miili rinnnisiiiiii'i's, ihi' |iliiiniil1' liii\in.u

lilllri'd hilliscjf in il I'illsi' |iosilioll hv iriisoll of till' |ilo

(•i'i'diii;;s ill hiw. tlii' Coiirl drjirixi'd him of his losis up

to di'iffc. Iiiit ^iivi' him his msis siilis('i|iii'iil thrri'to.

A li'iisf wiis iiiiidi' of ci'i'tiiiii prrtiiiscs, with ii riy;lit of

piinhiisc iit II prill' tixi-d upon lii'twrcn the jiiirtics, hciii'^

sinli il Slim iis till' rrtil n's.';-\rd would form tin- inirri'si

of. Till' h'sscc did not piiv riilirr priinipiil or ititi'ii'st

iitid iiliiindoiifd till' possfssioii of the pfojirftv iiiid h'ft

the premises fir the liuted Suites. The lessor, heinj;



< VNAI.IW Mills mi

•I

'"inl.lr I.. ;,«,...rfi.i,i ,1,.. |..„,...-, ,.,,,,.. „f ,,.,),,„„,.. ,., ,^
'" !"" "" ••'"' '" ""• «"Mtn.. I laiiH- MM,..,i,,i, hv a«nt „f /,„/„,, i,„.,o. i.„,„.,| i„ ,,„ ,„,,i„„ „f ,.j,,,,,„;.,„
'"••"ml'l iiiM.n n viirani ,M.s^...HiMi, Afi.,- „ tl.ini i„Mal
""•"". MM. .r.-s, MM.,... ilM. |..s.....,,n.....|a.,n,|,.,. tul,..
'"'"I" "f tin- iiin.MMil .III.. uIm.i, uax r,.f.,H,.,|. an.l i m .

U'iM- iifi..rwar.|s lil.'.l a l.ill i., ,.|.r..iv.. s,„...,ii. ,„.rf...„,*
">"-<'r(lM..-.M,.n.,M. Tu., .,„...,i.,n.ar..s., ...... «|.,.,lH.r
""• I'lain.iO' as a |.,iivha...,-. apart fru,,, ,|,.. ,„•, „li ,r
"""'.'": "^ insirnn,....!. I.a.l .lis..,Mi,|...| |,i,„,,,„- ,.,
s|Mv.(,.' iM.rC.rinan.-... il,,. ..iImt. «l,.il,..r tl,,- f,.,n, ..f ,1...

"""'""."•"• •"•""•'•- I.v that II f.n.h.ni ha.l mir
'^

' "li'.iil.l iiiakc any .linVr.-m .•,

•*<l""wV.C>*i.i.ilM..li.|,M.|tl,ink Ihaiti,.. .|..f..„,lani
'""I '•'"'"'I '- ••'Viiil hi,„s,.|r „f i.is .liara. f.T „{ |........
""I.v: !.. I.a.l ,.urs,i,..l i|,.. ,.,., u a|.|.r,.,.,iat.. ,„ M.ai
''';";""•• '"If uith tlM- i.M.'i.i „( ,,.Miin;.an ..,,.1 i., ,],..
»l'"l" '•"< '-a.l. Tl,.. plai.iiill l,in,s..|r ha.l .li.,.i.|...| ||,..
"•rrn.lani f,„,n pui-sai,,;; ,|„. .„..|i„aiv >v„„..|v .,f a v...,
'I'";- II- «;.s i.l.s..ni fr.„n ih.. |,r„viM... an.l Ins ,.la,-,. uf
tv^nl........ was iinkii.wn t.. il... .lrf..M.laiM

: ii -as f,ir ,„
l'>vs,Mm.,l,al if ih.. plain, in- ha.l .,..| pla.-...| I .,,|f |,„.
v-n.l th- iva.h .,r th..s.. ivn. s. .h.-v u.miM hav- l,....n
"s-.n.^MM.s( him. Tl... .hvisi r.l... Cm,,-,. ,h..|-,.f..,v
«iis. thai lh...-..ms.. p.M>n...| l.y .1... .h.f..,„|a,M „as n..i'
".v.'ssarily ....f.-rahh. ,.. . ,..,,,..„ ,„ ,.,.^, ,^.^
'1'="""'..,. .,f u-ssnr ..„|y an.l ,ha. n..i « i.hstan.lin.. ,ha.

''"T"" ^^'"^"l'*-" ' "1.^'-^' v..n,!.rn.sis,inusp....i,i,.
["••f..n..i.n.-... |„ avail hin,s..|f „r ,i„ u,,„.s ..f th,. „„,.
'•..is..ri.sa-r..nn.l..f.h.r..n..an.| that tl.,- Ia..h..s ,.C ,h,.

;•''"';'"; "'"''- <•''-!'
- m.H. as,...,is..,Mit|.. him

to I-.. II.. I. >';(/;/// V. /;>(//•,/. i; «;,ai.t"s CI. . Kij.

?i|

Tt

I-
ill

77/ ' ./,iris,/lrlln,l in l{rl„li,,,t h, Ihr r,,,ir„

In Sn„,,sun v. (ironl. T, .iranrs ('!.. L'.;7. it was |i..hl
""".!'"• ••""•< """''I ""> •"fnnv i.-ains, ,h,. Cn.wn
^|.«vil..- p..i.f„nmin. .. ..f an ..i-.h.!- in .•..iin.il. /',; i{|.,i,.>
«"l>.: "I mn ..f ..pinion tl,..: th..,-,. «as ,„. .....ans „f',.n-
y'i'-'u- iKrr..in,an.-.. .,f ,i,at .. :.„.!• i,, .....m.-il. ,an ..r.l.-r""""'"'' "'"^ "'" 1^ -i""l"-H.mintl„...an.s...sh.„:h|

ibjifcl



Sai«

IMl/ >;\itM til tih: .11 uifim iii»\.

In- ^riiiitiil III rri'liiiit |NT«<iiiM ill triiMi fur tin- luuii of

I.oIiiImII ill t iilttlct lion uilll till- l'n'f>l)Mrriilll HmmmI iif

riihiiilii I. I'ii'.r ill t'Diiiiiiitii liiw '•! iiiMlcr till' Hiiiliili'.

I htltl (H rilNiiill III rDllMitlcr tllill ilUi-xlioll liinfllllv ill

Wiihiiii \. It'll III mil I Mini, timl Inning slillfil I III'

t'liniiiilM iif my ii|iitiiiiii III li'iiutli ill tliiil ritof. it ix iiii

iiiTi Hwiii* til it|M'iil tlifiii lii'ii' It i^i rlfiir, I

tliiiik, tlnit lliiM riiitii hiiM im < diiiiihiii hiw jiiriHiliit imi

III ilii 111- «|Mrillr |MTfiii'iiiain • iif tlii"* niili-r ill I iiiHil

iipiiiiMl till- ('r.iMii, lull if lluii wiii' ilntititriil, it litin linti

wltlril. I tllillk. li.V tlir (XprfH!* iliM liiniliull of till- li'Ui-*

lulllll'."

:r^.ik'^iBnis?ESi9,'wsx^'v^



or

'•"\r"n:n in.

'"^"U.T, WHM A IKSVI, uu ^K ..KK „M.

S140, ^''^''M'lu. ,,n,..i,.|.... ,,H,...l,,Ml.,. la.f.l.,,,,,
,

i
Hi

'I, II.

"II I'l lUutli'V

^^'"•""'- "'" -"<ra.f will I... ,surHf;,..| i., ,„ ,„,^.
'/;

""'""<•"«''.-: in tl... L.tt.r it ,uav
' ^

S14I Th..,,n..nu,.aKvav.,s;W|.,Htl...,,.ut..,.,
'n,

1^ " llMt u,.r ,nt:„M a.t .hall I... .I..n.. will. ..
''-

"-;'-v,.,,.,... ,.v ..,.,• , ah, :;,,.;';;;"

""V'T","""'^^^'-'"-'' -'I i...,i.,..,-

' • -m h...„, anM.x...I will „.., ,„...•...;, „„.(•„•
''... rrlunuan.. of n. very a..t.a.,ltlu,,,J.

'•:'•'•'•• •''-••'•'^''''•t is s:ui,sfioWI,vMVn./vMrr

""• l-a'-ty l.avu.!. the ..|,v,tion to,,.,,,.,! ,1,/::.:
•""•"»• the other alt.T.mtivo.

' '""""

ii.jii

-1.

r
3

.,15

555TS^ K!S*^^^^^^flSin



:!»£awiiiii^

an TIlK .11 ni-«i'H I ii'S

t t,,. I. I 142. I''i"'m whui liii-i !.<•. H -.,11. 1 If Will \>i- '.Mtli.ii.l

ki,..r that r.iiiti.u'tt of I III' Iviii'i ii'ivx uiiilcr <li-i i|.c<i>.ii aii-

ilivi-iliN' inl'i till Ill-'*' « : —

•

(1) Wli.ir tilt' -mil iii.iiti"ii.-.l i-. Mii.tK u |H'iiiilt\

li lixiiu ii.im.il liy «>>' »( ••<' iiriiiu ili' |mi r.'iiiiini' >•

u( thf I Miitiii f, ;i-< tilt' |Miiiilty ill I lioii'l

(iij Wlii ri' til'' >*iim imnifl i- t'> Im' pii'l u-< li'|iii

il.ittil diiiii I •ii-' tnr II lii'ii' li <>l tl) iilmt :

(Ili.) \\ lnTi' th" ^1111. hiiiii'l I nil aiuuiiiit tli.

pav iiii'iil iif wliiili may Ik' iiilMtiliiti'l l<ii tli-' |"r

fnriiiaii. «' "I tin- U't at lli'' flrrfinii ,,\' tli.- |mt-*<iii i.y

Wliulll tllf IlluIH'V i-* til !•<• [Ili'l "! 'I"' •"' 'I'""'

Wlii'if till' •.ii|iii!.it<''l |>!iyiiitiit .'iiin'-i iiimIit fithi'i

mI' till- IWU lir-t III! Iltli.llr.l hril'l-. till' t'"lllt will (lltol.r

tli. K.titrni I, il ill iitlur n'-iin'itH it niii iiinl iMi'jIil l'»

III' I'lilnr. I'll, juit ill till' -ami' wiiy a-t a r>MiIiM<t imt t-.

ill) n piirtiiiilir ai t, willi i |m iially a'l<l'il tu ^n ui' if

ln'rl'iirniaiiri' m- a 'Uiii iiaiin'il as linui'lafi'il liaiiia'ji'-,

iiia\ 111' >ii>i'i'ilii'.illv I'liriini''] l>v mi'aii- ><( an iiiji'Mi limi

ai,'aiii-*t l>rtiikiii:4 it. t >ii lln' "thcr liainl, wli-ir th.'

luiitrat t ri'iiii'^ iimli-r tin- tliinl hiail, it is sati-tn''!

I(V till' |)avmi'iit nl' tin iiimny, ami tlu'ii' i-* ii" 'ji"Uiiil

I'nr till' t '< 11111 f(. i'citll|M'| tin- S|ii'rllii [(('lioiiuaiici' lit till-

.iflliT alliriiati\i- nt fhi- rnllfrart.' It will In' I'lll

M'llii Ilf to '"ll'iili'l' til'- tlllri' i'la-<M'- of rasi^ -i'|ia I alrl \ .

i
> .,ii S 143. (i.) \ luiiilty (-liiilly ><> rallnU allai-lu'il

L'i„i/.Vt'v' tl. till' liiva. h 111' thr luiitiai-l will lint |iit'\illt It tViilii

I'l'iii'^ -[iiiili' ally iiilniri'il.

••

'I'll!' '^riii'ial mil' lit' K'|iiity," .-^aiil I.iU'il M.

lii'iiiianl-*/ " is that if a thiiiii lie ur;ii'cil U|miii to 1m'

' -''riiiri .in-," -liil I., ni l'.;iiu- an :iil, willi li.iiuii..ri'.l .l.iiii.U'i I
•

wiii, ill /•-//. V. l.i'lK.u II. A N. U' pu.l if till- ;i' t M il.in.-, ui.ic'.

li.."i, 171; :;ii I,. .1. V.\. -<, -'-, .iri' II. .t williili till' -l.iliit'': iti'i

"tlir<r i-l.i<-si - if CMViii iiiti ; lirst, ihinlly, I'lVt'U.iiiN tliat :u\~ f\,;\\

c- vi'iiaiit.» 111. I t'l ill. |Kirticiihir arl>, in'l l«- ilmii- "liii-- »uli|rt t t. .i

null a |K'iiaily I >r il.iin,' ilitm, wimii ccrtaiu payiiifiii.'"

an »illii!i tlir .S .V '.I Will. III. - \u r.rirh V .1/.-..''.,'.' I'r. .'.

1. 11: M'l uiiillv, ciiveiiaiilK nut In do W a. 'jTl-.'.

-tri, 'Iv

, i;i..i



I •"^'i V' IH Willi \ fCNu. ..„ oiiiKii ,.,K,: s, M

''•"". 't"'-iJ. tlM... H a iMnnllv ,iunr^r,\ ,., ,,,,„,. „,
|"'il"r.n.,.r... v.f fl... vrrs .l.,,,. „„.|t „,„ i I.,. ,|

U " ..MM, r.H iu-UiUrr, „,.,.... ,,. „,,|.. a„ .,,„,., „„.|
*•"""'

'''* '"•'"' »'•"• <">'>/ a. ,. -.. ,nitN Inr t|„. ,„.,.
'"""•"

'
' "'"I. I«" uill n..i I., ;,|1mu.,| I,, ,,,,v

"" '"'" "' 1"^ l...„.| a...| ..N,,„| lu. ,.„,..„..•„! i.„.

*"• ^^'" '"• """l-ll'"! f.. ^.(f|. II,.. .-tat.. ,„ ,,,....,,,..

'•"''""'"" ' '"^ .'u..-.nu.|,t.' S., ,1 , „,,„ ...v.n.u.i
'" "'-'•"" •""" 'l"iMy ,, ....Main a.t. ,,,,.1 ;,.,,., ,|,., „
'" ''" " '"'^*'" 1'"^ •' -nw „„.v ,1 w..,.|.| .......

''"" '" ''""'•' ' Iii|.-ll...| I., ul.,, ,,„„ ,|,„„,_, ,1,,,
""' ""I. 1"^' nA u, ll... .,,nv..r.... ,.as,.. 1... , ,„i,..f' ..|..,.,

f.. l.n.ak liH,.,ma..,'..,n..ni l.\ paMhu^ I..,- |,i. vi-lah,,,, ,.|

til.. . .iiilia.l."

^ 144. Tl.iM, wImt.. tu., |M.r^...M ..t,t..|,.,| nit.. arti..I, , ,„ ..

'"' ''"• -'I- "t -iM .-tut.-, with a |.r.-MH.. that, ,1 ,-,tl,..,.

'"'*' -'""'' '"•"i'^ '1' >utui,t, Ih. ,|„mi1,| ,,av / I,,

','"' "''"' ""' ''" 'l't.'r..lant. I.y his ainw...-. ,„,Mt.,|
•'"' " "'' ''" i'it..nti.,n ..f l,..th ,.arti,. that, „|,„u
'"I'-'' |"«yii.- ion/. ,1,.. ..,„„,a..f sh,.Mhl 1... h1...,.Imi,.|v
V'l'l, I...I.I Mar.luirk.. i,..v..,lh..|..>M .|...r....,| ,,...,.,ti',.

'"'''"•"'^""" "' '''•• -"nlia.t t 11^ lnaM..th..r .an,.,
""• '">"I'"-M iv..it...I a ..,„t,a,., lur a s.-tth..,., ut ,•„,„.

I"'^"'~ " '"'" "' iH"Hrv aii.l als.. r. ll ...I.. ,. ,1a.

I" iialty wa.H .UmUh- tin. hu„ ..C .....m.-v. I,„t ha.l i,.,

'•*'"""' «" fl"' iv.il -Stat.-: ,h,. („„rl -^raiif...! .s,„.,-,li..

i"Tt..,man,... ..ftl... .uiit.a.l ..,ul.o.l,..,| i„ th.. . ,.M.|,ti.,M.

'

Am.I wh.iv a tath.r, iii ,.i, .i.h.rali.ni ..t |,i. .jau-hli-is'
U'lviiiv' uj.a part ..f tlu-ir ii.t, ..'st ii. ih.- j.r,.|..., ty. aur.-,-!
f" inakf up then ii.-..„i..s arisiiiir ,„il ..f it I.', l>0()/. a
y..ar. ai,.I ont, r.,| i„t.. a I,,.,,,! f,.r th.- paynu'iit ..f su.'h
sum as un-ht 1... „ Iful l-r tint {.urpuH,., a„,l rh [.....d

n-itc..i (li.. n.utra.-t. tl,.. C.urt took this as i-vM,.,,,.,. „f
•I'" iontra.-f. ,„„1 a,.,.onli„t,r|y g.-aut.-.l relief ..n tho f.,..t

i.'t

' ..'',„./ \. 'V,(7 (/,.), _' v,.^. Sen. :(;

lluu:r,l K. n.;J,i,/'<"'•, •-' Aik.

?

\

/v./,/,/, . /;.„,,;, ,,,/^ 1 Sv,. ,iO',i.
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Colli nut
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carry uii

liU-ilU»i.

ii, |ii^-

tiiK timi

lu'tWlTll

|»imlty
(Hid liinii-

(hit. '(I

C'omlitiuii

of it lieyiind thr l»oii<l ;
' and in a «'a8<' which wont to

the lIouHi' of Jionls, a contract (contained in t!ie con-

ilition of a hon<l) to yivc certain |ii ^icrty hy will or

othtrwisc, WHS hchl not to he HUUHfied hy the penalty,

hut was n[>eciHeally |ierformi(l.^

§ 145. So, aj;ain, a contract not to curry on a par-

ticuhir kind of Imsiness within certain limits exprertse*!

in the ittndition to a hond can l»e enforced hy injunc-

tion.^

§ 146. (ii.) The ditlerence hctwien penalty and liqui-

dated damages is, as rcj^irds the ("onimon Law reimdy.

most material. For according toCoinnion Law, if the

sum named is not a penalty, but the agreed amount of

li(juidated damages, tiie contract is .satisfied cither 'ly

its performance or the payment of the money.* But a.s

regards the enuitalile remedy the distinction is unim-

portant : for tlie f;iet that the sum nametl is the amount

agreed to lie paid a.s liipiidated tlamages i.s, c(|ually wiin

a penalty strictly s< called, inetfectual to prevent the

Court from enforcing the eniitract in specie."

§ 147. Tlie simplest illustration of this is the ordinary

' Jtiiiliiini: V. Aijul' ,
''• Siiii. 111.

- l.;:riii V. lit. <,/-..//, 7 lili. N. S.

1 ; 1 (1. * Fill. (;il. ."^ir ali.u

Hull,,- V. i'.."i>, •! Cwll. 1511; Sii-

li,.„,,l J'i-"ri,,,i,i/ IUi„l; i,f Euiihiii'l

V. Mu,fh«ll, lOCIi. 1>. II-.'.

fl.iil.si.i, \. E(l'i>\ ".'S I!. a V. '_"-'"
;

lloivt/y V. ll'iiiiunl, L, I!. Is Kij.

")ls; tl'. M (///" »i lliiliinsdii )l ('ii..

I.t.l. V. Ihii, . [Is'.'sJ - ell. :il \>.

l.".s.

' Aiii.ii., Hard. .'I'JO ; l.uiii v.

I'll If, I lUirr. •J'i'J."! ; llurst v. Ilnnt,

1 I'.x. r.Tl : 1.1 :ih V. ;.i7/ist; 1I.,V N.

IC'i : J/.foc V. hriiiij, V.\. HI. vV

K. ."I'ili; Athiiiit V. Khiiiiir, 1 Kx.

7T(i. A.s t'< tilt' (iistiiictiuii liclwceii

lH-ii:ilty ami liquMati'il ciaiiiaj;i'S, .sir

r;!-;. !.,.:;! E!l'!.i::^f ::>:' V. M:!tkl-!::J

livii and Vuul Co., II Apii. Ca.s. .'..tL',

.'!|li --.'!IS ; ('///ilflitiiiL- h'.iiiiiiinriii'i

mill Shijihiiililiini <'v. V. Dim ./>»

llHh yz'/uiirilv y 'IS'.itllilllIII.

[I!i0-,] A.C i;, I'l; 74 I.. .1. f. C. 1 :

J'llhiir Wiillf f 'iiinHiitisiniitr V. Illfh^

[I'.H": A. ('. ;;iis, .•I7."); 7."> 1.. .i.r. c.

(i'.i; Wiillis V. :^milli. U'l C'li. 1>. L'l.;.

'Jl'.l, 'J.")S; /•//. V. Ilrilish Aiifi.n.i'liil,

CvllllHi iiinl .S(//|c/l('l/r, [I'.Mii;] 1 K.

]!. 1 !'."»; IH-i-tiil \. .SV, rt;,M.„, [I;ii>i;"i

'J K. n. ;;i5, :'..".(>; 7.-. I,. ,i. K. r..

71i7
: aiiil iiiiii-i'iil Hill(ti'stiiiij t'li. \.

AtkiiLsim, [IWSJ 1 Cli. at Ji.
,'.1 1.

' ''^ '/ l.oinluii V. I'lnjli, I l!rc.

I'. V. ,;'.<r>: U'lU V. rliirk, 1 Fi.hl.i.

lv|. iri4 ; Frniili v. Macnli, 2 l»i-. <V

War. li'.Hi ; t'ulis v. Siiim, '> IV Ii.

M. A Ii. 1 ; I'liiiliii V. Ilutltr. Ila.v.-

\- J. 112; lUril V. Lal.i: I II. A M.

11! : •(.. Ura'j v. Fuyrt;/. I. !! i

Ell. .^^4 1.

ir-'^j?ras©v.j».4
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case of « .stipulutinu on the 8ale of reul e.statc that ifr.rr.
the i.unha.s('i- fail to roniply with the .•oiulition he .shall j';;,'.

7,"'

forf.'it the (l.'po.sit, aud the vendor .shall Ik- at liberty"''''"^'''
to re.soll and lo.-ovur a.s and for licjuidated dama-ros the
.lehcien.-y „n .siuh resale and the expense-s.' Su-h i.

conditio., has n.v..r heen held to give the pur.-lia.ser the
••|'ti"ii of refusing to i^crform his .-oi.tra.t if he rhoose
to pay the penalty, nor to .sta.id ii. the way of .spccili.;

peifoiii.ance of the contract.

S 14e. In /V,.../. V. .lA,,.,,/,.^ l,„.-,l St. I nards fullv Fr..,,

.

disciis.sc.l the law us to con.pdling the perfoimanee of'^'""''
...ntracts of the kind under discussion. J,, that (Mse
there was a covenant in a farming Icaso "nut to l.uii.
or l.ute the .lei.iiscd prcnii.ses or any part theieof uu.ler
ilie penally of lot. per acre to l.c rc.ovcrcd as the
icscivod yearly rent for eveiy acre .so l.urned." Jlis
Loidsi.ip app,.ar.s to have con.si.lercd this iucrea.sed
rent as in the ..atiire of liquidated damages and m.t a
penalty, but neverthele.s.s he g.ante.l an injunction
a<,""»^f the burning, .saying alter a careful review of
the authorities that in every c.se <.f this nature the
'inestiun i. one of consUuction, and that the Court will
•dways interfcv u.iless thee is eviden.r of a., inte.ition
that the net is to be permitted to be .lone on pavn.ent
ol the increased lent.

S 149. fn ...le .ase a deed was e.xecut.'.l dis.solving a />in/

v

iM.tnership between JI. an.l L., an.l c-ontaining a le.- ;d
'"""•

tliut It ha.l been agr.rd that the .leed .shouhr.ontain a
'-vena.it by L. ..ot to .any on tl... trade within one
'..lie from the ohl place of bu,siues.s "without paying
to 11., a.s or by way ..f state.l or li.p.idated damaoes '

a
sum named. In a sub.sequent part of the .leed" there
uas an absolute cvenant not to .-arry on the trade

'
•• A ,ci,u^c.r,•• .,ai,i Ur.l KM,,,. f„rlV.i,i„,; l,is ,l..,«,sii." (. ,,„„. y

H. '/«/.:/,/.,/ y. J,rni„gha,a {'> Mor. U,.,rm.:,, SA Bo:,v. .^r, ; ,,,,1 § I il l^

•V, ;::i:i i„, ri^i.i [„ j,,,y ,j|.„ ,|^. i„fni_
"ill put an ,.,ul t<, i),c ajiaeiuent, "- :• |>r. .v War. Ji;;..

c

I

I I' *
I* }

J

i-*i'
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Wliero
coutract
aud obli-

l^ation to

pay art;

cijsli net.

within that limit, rollowttl liy ii proviso tliut it" L. shoiiM

act contrary to or in intrin^cment of that aj^refnu-iit

ho would ininudiatily thinnipun pay to II. the sum nf

l,.'i()0/. Iiy wav of li(|ui(hitftl chiniajffH. Nnt\vithstan<l-

ini; the ri'< ital ami thi- form u.sod, it was hcM that L.

wa.s not fiitititil to Itroak th )venant on payini^ the

l..)()o/., and an injunction was granted.'

S 150. The same view wa.s put fmward, though per-

haps in slightly ditlercnt language, l>y the Lords J usf ins

in '('An v. Sliii.y.- That was a (tase in which there were

mutual covenants hetween a vendor of part of his land

and the purchaser of that part as to Iniilding on the

sold and unsold [)arts, with a sti[>ulatinn for payment

of li(juidat<'d damages in case of hreach of covenant.

On an application for an interim injunction (whiih was

granted), Knight Hruco L..I. said:^ "If I were now

deciding the eau.se, 1 should probaldy come to the con-

clusion that in a ease where a covenant is protecteil

(if I may use the expression) hy a provision for lii|ui-

datfd damages, it must he in the judicial di.seretion of

the Court, according to the contents of tlii whole instru-

ment and the nature and <ircumstanccs of the particular

instance, whether to hold it.self hound or not l>r)und

upon the ground of it to refu.se an injunction if other-

wise proper to he granted: and that in the present case,

the circumstiiuees are such as to render it right for the

Court to grant an injunction." Turner L.J. a<lded :

' The <|uestion in .such ea.ses, us 1 conceive, is whether

the clau>c is in.serted l>y way of penalty or whether it

amounts to a stipulation for liberty to do a certain act

on [)aymcnt of a certain sum."

§ 151. Where the contract to do or not to do the act

is flistinct from the obligation to pay a sum of monev,

it seems that either the contract or the ohligatioi mav
he sued on.

-/v. I.aAi, 1 li. .V M. 111.

^ .J Ik' (}. M. & (i. ;t.

IkC. M..V u. 1.
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"Where a person," sai.l L„r.l IJornilly MM. i„ /'„,
V. Snn;/,' "enters into i.n ngreenieiit n-.t u> <1<. a i.ar-
tiriilura.tan.l ;,nvvs \m Lond to uiiotlnr to s.-ur.' it
the latter has a right at Law an.l in Kquitv, an^l .an'
ol.tain relief III rither, Imt n.^t in hoth. Courrs."
§152. It in ,.lear that the fa-.f that the .•ont.art

may he eoniprise.l iu a h.-nd .h.-.s n„t „f itself import
;iiiyeiertiou to pay the nionev and refuse to do thr
act.'

§153. (ill.) In the third ehvss nf .....traets, whi.l,
may he distinguished a.s alternative eoiitraets tlie in-
tention is that a thing shall he done m a sum ..f money
paid at th.' election of the person hound to d.> .."r

pay.

In the.se eases the eontraet is as fully perfurm.d hv
the payment of the money as l.y the doing „f the act
and ther.fore where the money is pai.for tendered'
th.re IS no groun.l for interfercn.e hy wav of speeitic
pfrlormanee or injunction.

§ 154. The .,u..stiou to which of the three foiccroin-
elns.se3 o{ contracts any particular one helon-s "is of
'•"urse a .picstion of construction. In consi.leiin.r it
'the Courts must, in all ease.s, |„uk for their .ruide
to the primary intention of the parties, as it nmv he
gathered from the instrument upon the etfect of which
they arc to dcci.lo, and for that purpose to asciTtain
the precise nature and ohject of the ohligati..n." ^ Cim-
sc^iuently each ease .lepends on its own eireumstanco.s,
I'Ut it may he noti.-ed that "a C.urt of E,|uity is in'

general anxious to treat the penalty as heing merely a
mcleof securing the due performance of tlfe act con-
tacted to he done, and not as a sum of money really

\VI„,v

I'lirii.iii

Unl liii-

pur.,, I.

ili. Ml.T-
Ilil! ]\.'

' out Mil f -.

lull Utlrll

I'riiiiarily

tilt' coii-

-triiitii..!).

^ .

- lluhson V. Jrernr, 2 1>. Wn.-,. .U-ctioM '

: %„r
• ''1; ChiUiner v. Chi/liner, 2 Vcs. IL' Priv. TUT.
^'M. .c's; Vlarksun v. E,t,j,, .3;{ •

lUav. •IT,. "TJif fi)rni of iiiiirriaijf 8l'I.

ISarDioloiiii n;
. 7!ir.

Iioj,ir V. Il,i,thi'/u,„ew, 12 IVi. ^
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iutinded to l»o puid;'" and tliat, "on the otlier Imntl,

it is certainly o{)en to parties wlio an' entering into

contracts to Htipulate that on failure to perform what
has been agreed to l»e done, a fixed HUin nhall he paitl

hy way of ev>ni[K'nsatiou."
*

§ 166. On thiis qucHtion it in hy no means comlu-

sive that the contract may he alternative in its form,

for nevertheles.s the Court may clearly see that it is

•".sentially a contract to do one of the alternatives : so

that where there was a contract to renew a certain

lease, with an addition of three years to the original

term, or to answer the want thereof in damages, the

Court decreed s|)ecitic performance of the lease, the

second alternative oidy expressing what the law would

imply.'

§ 156. The largeness or sniallness of the sum
named is no reason for considering it a mere penalty,

unless that he the apparent intention .
' hut where the

am >unt of the penalty is small, as omi'ared with the

valui' of the suhject of the contract, it has heen con-

sidered a reason for treating the sum reserved as a

mere {Hualty, and not in the nature of an alternative

contract.'

§ 157. In a case where a man, being very un-

certain -..hat estate he shouhl derive from his father

entered into a bond in .'),(tOO/., on the marriage of his

daughter, to settle one-third of such property, and the

contract so to settle was recite<l in the condition of

the liond, it was specifically performed in full, and

not up to 5,0UU/. only." " Such agreement," said Lord

' V' I- I.opl ("niuwiirtli in llinnj'

r

V. Grtiit Wistirii Ildihrait ('<., «"•

II. L. C. !i4: A^U':/ \. IIVW..;,, 2

BoK. \- 1'. ;ut;.

- Jtiiiii/er V (heat Wmlnu Hnil-

w,iy r.... ,-> li. L. ('. HI.

' Kiiic/i \. E'lrl if Sdlishiiri/,

Finch, 'J
I'.'.

I'.'O; A>/I,y V. 11'./,/,,,,, L' IS,,,.. ,v 1'.

• Jit); Frnirh v. Man,/,', li I ir. \

War. 26'.i. r.ut sir /.'k/ „, v. .1/,/

'/.", LI. & (i. t. rimik. i'X'..

'
t'hilUiiii- V. VhiUuf r, 'J. \\>.

Seu. r,L'S.

Ihh>., Tr 1 V. \\\

Itnij V. Ihih- „f li<iinf:it,-l \xk. mi.

lasf^'L •
rikl?--i-,
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Maccli'sfii'ld,' " \vu8 uot to be the weaker Imt the
stronger lor thi- penalty,"

§ 168. The fact tlmt the benefit of the eontraet tiu^ i-

would result to one person or How iu one .hanncl, an.l po.^u!'"
the benefit of the sum, if paid, in .mother, is a «tr()ng;i";,\i,
eireunjHtanee against eouHi(U'ring the contract alterua- ,77'"^"^

tive in its nature
: thus winre, on a marriage, the '''^"'

iiusban.l's father gave a bond for the payment of GOo/.
'"'"""

to the wife's father, his executors or administrators, in
the iK-nalty of 1,200/. if In- did not convey certain
lands for the benefit of the husband ami wife and
their issue, Lor.l Ilardwieke held that tiie ..bligor was
not at liberty to i)ay the 60u/., „r .settle tlie lauds, at
his election, but .-..mi ' I'ed the specific performance of
the contract to settle, -partly on the ground tliat the
COc/. would Udt liave gone to the benefit (.f the
husband an.l wife and their issue, but <.f the wifc'.s

fatlicr and his representatives, an.l partly that tlie

lands to be .>ettled wen- worth much m<.re than (lOo/.-

§ 159. niiere the >um reserved is single, and tlH'-^i".;!.

a.t stipulated for .„• again.st is in its nature e.-ntiuuinL'^onir'
or re.urring. as, fur instan-e, parli<-ular modes of"'"^"^''

cultivating a farm, the sum will be considered as a
security and uot au alternative.^

§ 160. Un the other hand, where the sum ui sums s...,,,

Miade payable vary in fre,,uency of pavnient or amount
'"'"'"'

accur-hug to the thing to be done .-r abstained from,
:!" Courts have, in nniuy cases, found that the pay-
ment is an alternative.

H61. Jn ll',.„/„v//y/ V. ^y,.s/ a covemmt by the "•"<./-

.iefendaut not tu plough meadow laud, and if he did, to ai;,:':'

pay so much an acre, was held not to be a fit case for
•"ii'ijuijctiou restraining the ploughmg: but the exact

- 1'. \Vi

Chilli I.,

•• at ji. I'tl'Oith fi.'.

V. Chilli,..,; L- Vt-.

t'n,.,-h \. .l/„,„/,. -
I),-. A War

1-.' r

'-'8; /,'„;,,• V. ll„,tlo,l..
>,; -i\-

v> r ri. 7',i7.

urn. I 111.
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Inrffituii

ill a<Uli-

tillM.
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form (tf the covt'iiiint tl<M'H i.ot ap{H>ar. " If," saiil Lnnl

St. l.oDiianls,' "an in W'lHttlwuid v. (ii/li.s^' aiul h'<'//i v.

/\t,r.soii,' tlioi«> '\^ cviilence of iutciitiun tliat the party

is ti) 1h« lit Iil»orty to do the act if he choono to pay tlio

inerortrtod rent, of tour.se tlic ('oiirt cannot interfere,

hecanse this Court never interferes against the ex|»n'ss

contrii<t of the parties.

"

§ 162. In lu'/f, V. I'lteison ' the (juestion was whetlier

tlie payment was a penalty ami so came within the

doctrine of C(juitalile relief against penalties : hut of it

l.onl liouijhhorounh said, in /An*/// v. J/'/*7/'//,* " That

was a ca.se of a demise of land to a le.s.see to i\n with

the hind lis III' t/i"iti//if /)n>/>,r: hut if lie used it one

way he was to pay one rent and if another way another

rent." Similarly, a covenant in a farm lease not to do

certain thin.!.;s " uikUm- an increased rent of," &c., wa>

held to give the tenant the rii!;ht to do the act on

payiiij^ the inep'aacd rent,* and a contiact to renew

perpetually "under a penalty of 7U/." was hehl alter-

native."

§ 168. But where, in addition to the increased rent,

there is a stipulation that the act jirovided against shall

lie a forfeiture of the covenanter's iutere.st, the sum is

held to Imj a security imly and not an alternative : and

conseiiuently the Court would restrain the doing of the

act:' ami, of course, the usual form of lease giviuu

the lessor the right to re-enter and avoid the lease on

breach of covenant otl'era no impediment to the enforce

ment of the covenants specifically."

§ 164. Where the contract would be unrea8onal)le

' I'mirh V. .\faoilr. •_' l>r. \- War.

L'Sl.

- -J Vurn. ll'.t.

' li Hro. V. C. 430.

« ll.i'l.

• I Cix, '.'(;.

" r.yh V. lilU'-, >: U.k N. H>^;

!t W. !;..).';; 30 L. .T. V.\. 2:>; and

nv /luist V. Ilarst, 1 Kx. 571 ; Qer-

niT'l V. O'lLil/y, ;! Dr. \- War. -11!.

^ M'ii/i-<(,it V. Anhbiild, 1 D' a,

107.

" Burnt V. ilht^iitri; ."> Vf>. ."..|5.

as txplaiunl by Lurd St. I.<.1llari^

ill Fnncli v. Macule. '1 Dr. \- War.

' Dyh V. 7'./.<//«r, 3 Dc li. F. .\ i.

' 1

•Hi7
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mik'ss ,t givvH an option to the jKMMon .stipulntin.r f.
pay the sum, this will 1„. ,, .stron- .inuniMtanrc'loi-
ttvatiiiir tho .oiitmci as altcrnativo. So when- a l.i.lv,

\l
a.lmini^tiatiix of In-,- hushan.l, rovei.ai.to.l, uri.l.T ^i'

IK-nally ..f 7<)/., to ivuew a 8ul.-l,.a.se as olt.-n as sh,.
ol.tai.KMl a roiu'wal of the lu.a'1-leaso, an.l it appiaiv-l
tliMt thr fines on the hea(M.'.iHe were raise.l on ivnowal
M-r.nvi\m<r to th.- then val.i.. of the property, sn a^ to
ivudcr hor •oveuunt unreasonahlo except upon the con-
struction of its giving her an opti.m, the House of
Lor.ls treated the contract as alternative.'

' .V'l^/niit, V. Arrl,M,/, I |K,w, 107.

rca-oi

«l>lo milj-

Ul nil

Mlt(Tli;i.

tt\l.' out'.

i
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''"'" " ' ""'•' f->- -i'l" "f iiti .-Mn,,,. M.i.j...., ,.. .,

"""'«^'f'"
"'"-'':i|'i.h.i...| fl.at 11,.. v..,Ml..,-.|H.„l.|.v,.

',"" " '•""" '" '*"*'• •""• -- <•>..! i...|..M..,ifv .1... iM.r
;''''"';;'>''"";• """"• •"^•".•... ;u,.i ;, MMM ;„• t:,,,;,,,
»i.V of l,.,„Ml,„r.l .|;.,.Mt;r. for ....... |„,f..,nu..... |,v ,.ii|„.,
«'.«... I..- |...i.l....l,....,l...... Tl... r , ,,.,.,„„, „.is
''"' "'" •:""•''" "'""••• l'">'.v .„ ,...,„..lhn.. ,1... ....,„n,. ,

"'"•'''"'•^"'-"" "'•'• t.-.00.;„..li„ ;.s„i,l.v,|.,. V..,..l..,.

iMYnv......,s,,.,i,|..«....|i,,..,...|.l,,,.
ui,ln.„Ml....,s,,nl

-l.-.l;,,.,.,.,,,s,|,,,,
.l...,,h,i„,in„.-.s,.,,,i,!...|,.,.s,M...i,i. ,.,..

,.""'".'""• '•'-"'•v-M^' .. li^h, ..„ ,1... iH.Mii.y ..„ f.n'iM.r
•l'>-"<l...r.s ,„ ,...r„s.. .s,„...i,i.. ,,.,.r..,„n„M... i„ ,1 v,.|.,
"I H... v...,.|.„- s f;,i|i„. „. ..(IV... ,„• ..n.|..av.,..ri..« („ ,.nv.f

''I'

'"m..j:..,„..„r „i,|. ,1... ,.....•,«;,«..... „|,i..h ,1m. v.. ,
|'l-j:-.N..-nH,l.l,„;,k... I, U.Mais., iM.M.lK,, ,1m. n,.-, ..f""• ^"'"''"- '»'".« .. |.a,,,M.,. in „ ,M..,-..a,„i|,. n,M„ «l,.,
M".-.-. I... ...v...-..,i„„..f, In. . ...„,,•.„, I.a.l.na.l • posi-
"".I with thfir .•i..(|i(uc " «as iM.i siMli an ..hj.-, ij,,,. as
-.1.1 pn.va.l a,ams, , • ... .i,i.. ,,..,:,.,„,,„

•;

/ '"/.m; \. 11 n,t. , , (Jiai.fs CIi. :,<»s.

•wsi*:wr^i '•r--ii., N T*fr
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PAItT II.

l'AHTIi;.S To TIIK ACTION.

niAI'TKU I.

niK liKNKItAI. Ill I.K.

§ 166 In n,.,Hidorin« the .,„l.j..,.t of tl.i. .hnpt.r ,,„
It will 1)0 convenient to treat m-pariitely (I ) of tlio

''"'"

rul.s formerly «p,.licHl,Io to suits for H,H...iH;. perfor,,.-

'"''^'"^'

nncc in the Court of Chancery, and (II.) „f the rules
now applicable to like actions in the Ili^h C(,urt. It
•^ not yet possible entirely to neglect the former
practice, as it will n.. .louht !>< appcale.1 to from time
to tunc as assisting the Court under the cxistinj/ prac-
tice.

'

c
I

I. As fo the form, r pr.irth-,' ../ (h,- I'onrt „/ C/o,nr,,y.

§166. The general rule with regard to suits toTboK-.u..
eutonc contracts was that the parties to the contract, ;:i;t'"T their representatives, were the necessary and
suthe.ent parties to the suit-that all the pa. ties t.. the
•^••ntraet should \>e parties to the suit an.l no one else.'
i lie contract is what constitutes the rights and
regulates the liabilities .,f the parties : i„ a stranm-r

' .lA./c V. ,V„„-/A, .Jac. IW: TnUn-
V. fi,n.,//,;\ My. \-Cr. ii;j, (iS; »•„,»,

V. H7,,y,. 4 My. iV Cr. HJo. 483;
;/., i_ f -- .

"«'/. V. l.,.ny, 5 l!e«v. IHU; yVir-^i-

U'iiicl.iHlt, V. .Mi.l-llm.it Itnihniii
<'>; I.. I!. .-. K.|. 17, LM; J.u„J.yv.
Tim,,,,,, L>I W. It. ;(l!t; .s. c. ib.

H'4; IhihJ.ij li.int Sl,„/.- /I.i„kii„j

Co. V. S',„;rl,!i tlrid;/, T„\n, /Ml

-4 <;J 3

irit

'
• " "^'"'- 3-'i lli'hoi. of Co., -, .S.I. .1., 4.-.0; W.X. 1.M,,;:.



»0 I'.MIIIKH H» inr. .\(TION

ni'i »^«k »rs

partt tu

r ilix'J

s ;;

iIhtb in iin liiiliility : himI Hj^niii^t hini, tlnTi't<>r<', tlnrr

wii« ii<» iiion' riKlit tu i'iifi»r<-« it|K'<ilir iHifurinHin <• in

K'|iiily thiKi fo r«>ii>viT «lum«ni'J4 nt |j»\v
'

^ 167. It mmlo III* ilitltniiro, tlml fh.' s.tMiiu.r to

till' i.tutriut iiiiyht Im' (I tifi'i'H.iiry |(nrtv t>i the ionvi-y

luiii
, HH It judj^'iiH'iit in'.li|i.r, .>r n li-j^ul m iMiuitrtlilf

iii<'if„'iii;<T, or It |K'r-oii iijtiTi''<t<'il in tin- ( ,iiify of

r«MK'iii|>tion. Ill T'l^iiT V. Siini/t '

tin* lull wii-< (ih.l l.\-

tin* pun liiiMT of fill fijuity of r«'(l<iii|«tion ;ij{iiiist tli,'

vi-n.lor-t, iiixl l'liilli|w, llii- firnt iiiortjiu;;!'*'. wnn niiiili< n

• loffinliint on thi- ^rouiul thnt ho rcfini-tl to < onvoy
without linviii^ i'oin|H>totit atitiiority for ho tloini,'.

I,'>nl rottitiliHiii, howfvi-r, liol.l tlint tlio liill lould not

l)t' niaintiiiiu'il n^'iiiimt liim.

§ 168. WluTf tlu' owni-r of latiil roiitrnctotl to <ir;iiit

.1 Itaw to A. and then niortj,'a;;iMl tin' lunij to \\. with

iiotin- of thi- roiitiact, ami IV <li<l not (liM|)ut»' A.'s iii»ht

to the K'asr, it was hfM that H, wiw not n proptr party

to a suit liy A. for .HjH.Miti<' |H'rforiniuiiv.*

§ 189. And ."to whip' a nioward wiim mnd<' u piirty

a.s iH'iii;^ rt'i'i'ivtr of tin* n-nt-t. and haviii;; tht- tith

dfid.s in hi- |MH.-ic.s,Hioii. tho lull w.ii di.siiii.sMed a

ai:ain-4t hitn. .\iid in a Miit to < nforii- n <iuitrart

iiiadf l»y a iiiorl^aj,'cf iiimUt a jH)\vi'r of ,-ah', tiic inort

;raiior was not a iu'irs«ary party:" iinle.'^.H the pun has.'

i

lU'l-iLy, I ,1 \- II. '.'.VJ.

- I'aitkn V. Sintill, iilii m/i., ..mi

riili'.:i "". <'. u Sim. ll'.''., i;:!<i ; cf.

.">..'•. \. Kniiji. t; 11,1, l.Vi (» liun'i

I .isi' i4 -l^oilii, |i il. ruialict' iilitl ('.111'-

l^ci^Ull!. S.I- liMI I'll If V. I>i:„-

<ri/i|/.., 7 llii. '-'! (a I'Urcl.umr'pt liill),

A\l\\ L' rt J.tii/I, V, l.'Ttl .IiA/ihi/dii,

II l.<-.n.4T(i (i vi!i.iiir!i liili), rriiiii

wl.rlliir ti.irr Wii... liny ilitltnin •
.

iliat rrii|in t lutwifii milH t.i ri'nui

»ii<l miilK til otifiirif cotitrailri, -^i

AUi'i'iiiii' li'-nwiiiKu V. ll'i''-'!

I,. 11. I 111. lol. III,.ii..l /•.„-.„

\
. Hii/iiiiiii, I,. \i. '.I K<|. iii.'i

ti Sim. »!.',",; .J .\Iy. A ( r. i:.i.

' l.-uj V, /lu„,;„,,, .1.1 IliMV. .>

Alil'iiiltii'llil y. \i'i/li<liita, li \v
»i,ii i, It ap|K';ir>i lliat jinl^jmiiil 11,".; riiul m < Mii»li,i, v. Ilni'l'luir

i':r.lii.ii~, tlioii^li iiiil ticccsnary, 1.". Sim. II'J; 10 .liir. li>'J.

iiii.'lit 1«' iiMi^r, [liirtii'S. Sc^- ai*. ' ('..c./.r v. .Vi.c/k/., l,-i V<>. ;ill

111' ij' oil I lilt It isliiiiii'r' r liii

C, ,»., I IV (i. iV .1. :..u ; //.<//

Y. \ C. Kx. I'M. K* ti

till'l V.

N.S. UK
IMj)

(^
siiinrl \ .1 .), .Iiu

r/„ V. .s/,m is V,

r

vH:5^*5/-ir/«if^j^



HI
Tllf: (»HM;it\i, HI i,i;.

*""'•""•'•• "'"< 'l"-m..rf^««.,r.|„,„,f...| th. vah.h.v ..f
tin -.(tic

U70 111 ,1 .„,,. |„.f,,r.. Slia.lw.il \ r wl„>i.' (|„. ,„ ,

s.'i..|..r....l.| iho .«,„.. ,„..,,„.Hy tu,... .,v.r a,..| tl,- l-ilj 'ifi?wa. I.r..u,-I.f l.yn... h.., punhaMM a«..i,Hr .1..- s .....j...
^ '

"
"'"' ;'"' ' "' P"''l'"-'. " «.M .I..M.iw.| (vv.n,.,..,

''\''-'^7'-^ '!"• ''»»'.'.. 'Imu«|.., iii, ,.o,f..,,n«,..-..
wu. .!..•,...•. as .u«in.f ,1... .,ri«i,m! .•.,„t,a. tnr :

-

tl.i.

^^";:;!' - ''yi-"-.! i.vn.n.urst ,.ft..r t«. .,„•«.„„<..„.;
"i.l Imn.r K.I. |,.i,i .|„wn H... .,»„„. .l.KHin,.

S 171 \«ai,.. wluT.- tw.. huu.M l.ol.l ,„..|..r o,,. lea... ,.„..

^v.'v M.I. u. „.,>araf.. l..tH at ih- ....... ,u,(,.m,. a„.| „ ;,!';-;"
".M ,l,pulHl...| that .a. I. (Hnrl.a^or .|,.h,M !«. ., ,,„rtv t-

''-'• '

'l-utl,..,'. «H.,;r,„„.,„J, it „.a. |,..!.i ,l,„ ,|h. pur.lM-..,-'-
"t !...( •-• wan not a ......eHMary paHy f., a s„i, to ..„for,c.

"^
" '"'"•' wini th.' |MiivhaH,.r of I,ot I.'

A.mI a I..II l.y a punhan..,- for .p,...,!!.. poHurnm......
'""

• "'" '•"• ;»,^'"i'-l ''«"i..'t parti... to a pn-vious
nntra.^, fo sdl th.Han... lan.l whi.l. ,|.,. |,i|| i,„p,,,.,,,..., .

U72. h. .onnctio,. vvi.l. tl... .p,.Htion un.l.r .on-,,,,,,,
,M-.THimn .t may I.- no,i.v.| ,|.,., „ .jj,,,^,,. ; „„.•;-„„„

|:a,,.. an.l all other n,......ary..ouv.vM.,pa..ri...
l'""^'^

""I all other n...v..arv parti,.. ,fa„v" .aouM .ouvv'
HI- iiiinmtcrial."

'

-
'

S 178^ NVlK-p. tl... .suit son.ht other n-ii.f than that w ,uM-.h. ,K.rn.nuan.... thou;,h all arisi... fro,., a .on- Xil^f

,,;,•; S
:'""."''""' "'"l"'-"'vof..thn--''

'"""• •^'>/;''-''--' l>l"-Mli.f >oH,h, u, n.st,a,n th..
"»"""""• '"M'U'-l.asor an.! his pu.vha.s.rs lo.s.s....s

•'•'•', -' •lilt'. St',1; />.,,„, V. '.„/,/-

''"""• ' li- f* <'l' "•-. lliit «.,.

'"'7 V. .S7,.|,-/,,
l>j Vl.^. n;, „.

';;!?. V. !::;, Cii. ;;i;;.-- ;,

"". ' •
, .1 ...„. V. \V.tll:r.l, I l!i|,.

Ill

tra

''.(!/ ;;,/, y. M,„/,„ ., II, |,j.,

' /..^,,„„ 1. /,,.„,;.,-, |!,,,v. 1m;.

• /'' //..7/,/.,„ V. .V,,,,,,,. I,, i; ,

'"" '• II. J I li. li;.(.

M.„t,: V. A-,

h

ii

•111.

«/, r.. I!. .1
(•

o



8-' I'AltllKS T(i TIIK ACTION.

'IViiaiil of

Mini"!'.

PiT'-Olls

liiiviim

ailvi>r>i'

riKlit>.

Iiy itssiTtiiij; lii^ lii^'lit as unpai*! vendor, the K'Shci-s wciv

belli i>i(ijMT paitii's.'

§ 174. On the othc r hand, tlu' general prinuijdr

iintler discussion was .siKinj^ly illustrated \>y i\\<' ease

of liithfrtsiiii V. Till (iiiiif Wi.^fiiii Ritilii'iii/ ('(iiiifiiiiii/.-

The plaiutitr liad iiyreed to sell to tlu- defeinlaiits a

piece of land, and to laiy up the riirht then vested in

liis tenant : the del'endant> Imvinn eiiti-red lieforc pay

nunt of the punhase-money, they were .served with

uotiies not to trespass on the land hoth by the plaintill

Mini his tiuant. Tin- plaintiff thru brought his I'ill

for a s[H'eitie pcrforniautc ami to re.struin the trespas.-,

to which the defemlants deinurre<l, on tlu' ground thai

the tenant was not a party. Shadwell \ .('. allowed

the demurrer ; but the demurrer was overruletl by

Lord I'ottenhani on the groumis that the objeit of the

suit was a >pecitie perlorniauce, aiul that the company

nught be restrained from enteriiig without payment ot

the purehasc-uioney, whether that entry did or tlid imi

atleet the tenant.

§175. In the Court of Chaneery persou.s havinu

adverse or inconsistent rights in the subjeet-nuitter ot

the suit could not be joined as plaintitls;^ nor could i

person who had no intciest be joined as pluintitf with

one who had.* The importanee of the doctrine ><(

misjoinder was, however, diminished by the 4',Uh sei

tion of the Chancery l'ro(;edure .Vet. IH.")!'.' in sonn

cases, jK>r.sons claiming advi'rsely might be niadi

defendants."

I /;,.v,',„y, „/ Uu.ri.e^li,- V. Mill- C. Vll.l; I'wl irr-K \ . fhilt. \\ 1. ,>.

IUti,is H„ihr„y r,,., I,, l;.
.-, V.>\. 17. .M".;.

Sim- S<l;iwii!i V. Wn/fniil. .(.. /,'<,i7- ' !S. ('..iilKl /xT l.oiil l,_vnilliiir>l .

mil/ I'll., :W< I.. .!. I'll. .'!7''
;
''-/.« A'l'i;/ </ S/mii, v. Mnrhmln, \ I; i--.

V. Ili.yi,>r liui/"'"!/ '; \'. !!• I'll- -t"- fH'i; ill"" l'"ii-'r v. If.i'u/,-,

iV.M. IC .lur. S;!'J.

-
I Itail. ('. 1-V.I; S. ('. 10 Sim. •' 1,". \' Itl \ict. c. Mi; ainl ->

•

;/.• 7,. V. M-C'irthy, 1 II. I

:;u-.v ni/r v:--:.

Sec ill/ill, i I'.C



THK CrKNKRAI. Itfl.K.
8;{

M7d lo thr croncral ruK. uIm.vc .tatol '

it will I.eKu.,,.
Oun.l that many fx.epfiouH avnnv : some ..f these will [1'"" '"

..' notico.l in tho .sul.se,, un.t .lm|.ter,s .,f this I'art «T-'But there are other ex,e,,tious, .„• apparent exeepti.,,,.

'

to the strirt lule, whi.h may well 1... .stated her.'

§177. One ease where the parties t-. the uriiri„a| .v,.,u,„
contract were not thos,. t. the .suit was. wh.re there
h'i'l l.een a novation or new eontra.t substitute.! lor
«!..• on;j,nal one l.y the intervntion of a new person;
". which <ase the party in who.sc pla.e the new .H^rson
was ,ntro.luee,l, hein- n.. lon,^r,r a party to the con-
tra.t, .rascl t<. ).." a pr.>per party to the suit, an.l it
liM.I to he earrie.1 on Letwc-n th.- parties t.. the new
••-'"tra.-t. Thus. A-h.-re \. agrees t.. ,.ell to B. an.l
I'eL.re e..n.pleti..n. 15. contra-'ts to .sell to C. an-l v'
a.vepts C. as the pur.h vr, this nmv an...unt to a i,ew
'•'•"tract

;
an.l even vvhere it ,11.1 ,| .stn.tlv -lo so, B.

might he an unueec.wary party t<. the suit.-

'

§178. One of the nn.st "remarkahle in..tn.cs ofsai
n..vati,.n o.rurs in .sa'es on. an.l is th.- r.snlt of thel'';"'"''
.•-i.st..n, of, the Sto.k lix.hauge. The ven.lors hroker

^''^"'=-

sells shares t., a johher. the johher .sell. t.. another
l>roker. ..r to several hr..kers of several pureha.ser.s,
"•"I at la.st the name of the ultimate purcha.s.r of the
shares ,s han.le.l in hy his hrok. r ..n the •name .lay

"

a.Hl .-.Mues finally to the vendor's broker; tiie transfer
t-j ma-l,. by the original ven.h.r to the ulti.nate pur-
'•i'a..,r, an.l all interme.liat.- sales, alth.uigh they n.ay
Ik- .mmer.,us, are eliminate.l, an.l by novation the only
'''"tract left stau.ling is between the lirst ven.lor and
the last pur.haser.^

S 179. There are certain .ases in which A. .-ontra-.ts s„...,V..

' >"/".(, * 111.;.

//'/' V. L,r.r.:\ V. .V <•. Kx. l;.i-
'"" ' ^^^^''">, .-. Do (i. M. & (i'

'/ Jti: '.,„!„

^tlllil'III 11/ V. CVi-'s/c,

'-'•I; •! My \- Cr. 77.;. .s... al>.i

i-'h-u.
.; lOlo, /,,.,/. ,„,,, .\,,v.,ti,„i.

</(« V. Iliistvwr, L. i;. .) cii
'•'•: JIairiins v, Xlfxiil,,, I

"/ linil

\u,
inihmij Co., 9 Sim.

mini.

4 (!:.

I'.Mt \I.
Cllilp. 1.
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th K for till! Iwiu'tit of C, am

llltlTCKt

Uluirr

prior I'Dii

trait.

Iii>taiice

Fteinaiii

(lorniiUi.

il ('. can sue ou the
with li. lor Tiic IH.MU-11L ..1 V.., —u '^

, , , .

routrart. ThcHC will Uc .onsi.lere.l in the next .•hapte..

§ 180 Another .x.eptiou arose from the ex.st.n.o

.
of .n interest in the estate bought ..r the money pu

\,,Hvea from a n.ntra.a anterior to the con rae fo

.ale In those .asca the person thus .ntcrestea in the

fvuit ..f the .ontract appears to have heen a proper

uartv t«) the suit. .

^
§ 181. Therefore when A. ha.l contractetl to purchase

an estate from B., having previously agreed with to

::;, the e..tate to him. and a contract to t at eHec was

afterwards entered into In^tween A. and ( ., A. an It.

suhseciuently l.n.ught a hill for P-f--:;-f;7 j^,"!

and it was held by Knight Iku.e (th«n) \ C t at th

"re both proper parties.- The \ uc-fhancellor con-

idered that M-r v. Sn..ir had little or no app i.a-

n to the CSC before him; and upi>ears to luue

rested his de-isi.m on the ground that both the phunt 1.

h ul at the institution of the suit, an interest in the

subiect-matter of it.^ And from another case it may be

aathercd that if A. contracted to purchase from K, and

\. then contracted with V. that B. should conv.y o

(. and B. ha<l noti.e thereof, A. could not enforce tk

....utract against B. without joining V. as a par y. n

like manner a person who b> virtue of an ant,
,

d n

..ontra.t with the vendor claimed an interest m t .

purchase-money was a pn»per party to a suit ior spc.-.l.-

uerformance.'
,

§182 In ca.ses of contracts under poNve.s, tli

question sometimes arose, whether a contract ent-n.,

into by the donee of the power could be enforced U

or a.inst the remainderman, the eases in whi.h h.

oouhl sue or be su.d being, of course, coe.vtens.v,

.

I Cull, at 1'. 'Jll.

' Anon. V. «'</(/<"•''. -t ""^•'- ''-'

HV.s/ Miilhnii Jlnihni,/ <•• v

.Shun, 1 II. ^ M. IT.!.

" St'c in/ra, § 40'J.

i-fLT.^mmi-'



THK OENKIlAf. Hl'I.K. sr»

The rule by which this (jucstion was docndod was thiit

the contriKt wuh ImikHu^ in those (.aMeft, and tliosi-

niwM only, in which it niiyht have hcfU cnfoivcd

ugniust the donee of the power hirnatdf, iiidepenchMitly

of any coixlutt on his part.' The ij;r(tiind.s on wlii.h

part-iH?rfoimanee l>y u tenant for life will nut hinil

the rcinHindernmn, will l>e coiiHidered when we rome
to treat of the principles of that subject.^ It lias

already been noticed^ that the jurisdiction of ('uurl>

of Kijuity has, by .statute, been exclu«ied in retfard to

the eufon-cment of the (;ontracts of a tenant in tail

against tho.sc in remainder.*

§183. In one case vendors, piaiutitls to a bill for < •!.].. tiun

s{M?cifi.- perfornumce against a purchaser from then^ u ii!.a!'|.'

made a .sub-purchaser a defendant • and the .sub-
''"-'

piirchas.r then tiled his bill against his vendor and
the original vendors for apecitie performance: to this

the original vendors objected that they were not prnper

parties
: but it was held thai they had preiluded

tlieinselves from the objection by the course they had
pursued."*

§184. \\'here the circumstances <>\' the case were s„mo

fitting, .some might sue for specific performance on ^ifol!
behalf of all: ' thus the directors of an unincorporated

^Ti'.'"''

"'

joint-stock company were allowed to sue on a contract

to make a lease to them in trust for the comi.any,
without joining all the sharehoMers.' But in the

< nnver.se ca.se, there was great diflicultv in apDlvim' to

specific performance the [>rinciple that s.»me miglit be
>iied on behalf of all ; from tiie nature of such suits,

however, this application of the principle was not often

Miin/an V. Mil imii. 10 IIa.2T!»:

>^- f. ;! i)c u. >;. a (i. 'ji; i.„ire ir,,-..

V. >..-7V, 2 Bull. Jc I!. r)2!t ; and sw
AuUvk V. Apeck, .1 Stii. .1- (j. ;i',M.

- S.JV infr:t, S r>.S!(,

>"/"". I'art I. cli.ip. ii. § I2l'.

' •<V\ Will. IV. c. 74, s. 47. I'^<-

Fniwi'k V. Uii'iuHiJ, !.. 1!. '.I l'.,|.

' F'ln, V. fnii'i, V, V. A- ('. V.\.

•-•16.

• '/''(./A./' \-. S.ilnifi,,. I My. \-('r.

9

' 1
'i '*

mi'.Jiixmr
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Avoidin;^

multil'li

. ity of

>iiits.

I.«u-th,r

V. r.j.

.7 .III./

r(<|uiml fur tho ontlH of justice. In nni* rjisc, a j'^nt

stock romimny ('rttfil)lisli(Ml Ity nn .\<:t of I'ftrliani'iit.

whirli vostc'l in thini nil prnprty tlicn hclonj^ing to

them and iMi'liniisod thorn to lirinj,' actions in tlio nnnio

i>r tlicir tiTii.-tnriT, punliasiil an (•-tat«\ with notice of

ji [trior I'ontnict liv the owner to i^rant a Kmhc of part :

on a hill hy this proposed lessee av'ainst the directors

and treasurer, Imt mtt the oth^M jtropriotiirs, askini;

for a specific performance of the cuntrait, ( Irant M.ll.

said, that tiioujjh he could Itind the interests <if parties

not liefnre the Court, he could not compel them t<t do

an act, and tliat the execution of the hase Ity a few itn

hehalf of all would hardly he sutheierit, sujiposiuj,' it

proper. lie, however, uiivc the plaintiffs . II tlic relief

he ((tnhl, hy enjoining the ^iv -.surer from disturltini,'

their possession, thonrrh he cuuld not compel specific

performance (tf the cdutrait.'

§ 185. There are a few cases in which tiie strict

rule, tiiat none hut the parties to a contnict are projiei

parties to a suit for its specific performance, appears

tit have I'cen lela.xed in onhr to avoid midtiplicity of

suits.

S 186. T<t I hi- principle we may prohahly refer the

case of /ji'iii/nr V. \'isi-iiiiiif, .\.s nj' Anilnrii.' where a

father entered into a ctivenant with the trustees of hi-

dau(»hter's marriage settlement to endeavour to pur-

chase certain remainders in estates of which he was

tenant for life, and, when purchased, t<t convey them

to the uses of the settlement. The covenantor diil,

liavini; previously entered into a contract for the pur-

cha.se of the remaimlers : on a hill filed Ity the trustees

of the settlement a<,'ainst the vendors, and it would

seem .ilso the personal representative of the dccoasoil

' M.ii.i V. M"lll>i/, - Sw. 'JTT. \. J>'d- .;/ Qwi.-hurij, 1 I'.i... ( .
i

Aii.l Mr J././ic V. Siir llivr 'o., lul; 1 llro. I'.
<

'. :'.'.n!.

II v. . 4'.".i . Alt.- M.r.,

Ci.riK.i III I'll, of ft'ijl-, 1 My. \ t'r. 17

J',ii-, V. rl.,,,/, •_"," lleav. ."iS'.t; r„/h

111 ii <i('C(';lw>i OMi'ilur

./.-/,, ,J,T. \- !!. >t.
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i

••.ivenant'tr, sporific i.crf..iniaii.o wm.s ^rraiit.'<l. In
(iiinthor i-aso, whcic th.- huko of CliiindoH Iim.I Lfiantcl
f'» A. a loa-^c of a lo.ljrc, and also tli.' .lopul.ith.ii of a
kt't'iMr.slii|i 111 KiiHt'M (.'luisc, ami A.

|wiit of llu' trim only, \(t 15., |{. was al

HSsi(r|H'.l, liiit for

iWOil to 1

tain a Mil airainst tin; hiikc an-l A. for t

iiain-

ic rrititica-

<; "liuinal yranf l.v the Duke,lion of a nii.slakf in tii

and for a n.w and sulli(i(>nt i^'rant hy liin

S 187. T an 10 principle is illustrated l.v another
rase, in whieh a liill was tiled l,y a piiivliaM>r a-,'ainst

trustees for sale, to enforee the speciJii- p(>rfnr

.,Ilc I,,

iiiaiieo ol

was resisted on tin

,\\.-,\

a eontraet for the sale of lot A. : it

,m-ound that l»y an aiTau^'ciuenl, to whi-h the plaintitf

was a party, part of that lot as oriniiialiy desirihed ums
taken from it and i,'iven to the adjoiniiii,' lot l!. The
hill was amended to j)iit in issue this averment, whieh
•aineoiit in the answer, hut without addiiiL,' as defen<lant

the purchaser of lot H. ; and the Court held that he
<>\vM to Imve 1 11 made a defendant, for otherwise
the veinlors would ho exposed to j.nother >iiit from the

uith
itiljiii

lot.

purchaser of lot 15.

§ 188. And wllore there were claims made Ii\- persons, \.iv

traiii^a'is to the (!ontraet, adversely to lioth the partii

o it, they niijiht under some eireuiii-t,iii( es he niadi

ilaiiiiiitit-i.

•h'l idants to a suit for the performance of it. Tl I us,

wlicre an assignee under an inso|veii<\- sold a reversion
arv in tere.st in stock of the insolvent, ami the purel laser

as served with iioti •e not to pay the piiiehasc-monev
to the assignee Ity a person ( laiming iiihhr a previous

^lu'iiment l.v the insolvent sul

veiicv. a l)i

iseipiciit to hi.s insol-

was hroiight ai^aiust the assiirnec and tlu

aimant, and pra}e.l an inquiry into the rit,dit-

't the latter
: he wa.s, iu the event, decretd to pay costs.

adverse i-

'•'l.ihit V. />uh ,./ (/..n.J,,!; 1

lu'l'ii

C.ll.lt V. //,„, 1 C-ll. -."J

iin.l ,-r.

V. Fi >kli. 1 Y. >v
(

'

T. .%

( lliliiutilijts)
;

n \\. 1!. 741.

lllVv, •/'/,.

li
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VoluuUiry
xttlo-

inent.

§ 189. And HO, ill the CilHO <»f imn-hiiasos from a volmi-

Multifa-
riuu-tu*»

Sevcrul

coiitra't-

iii line

suit.

tary .settlor, where the coiitraet wii^ Hoii^lit to Ih'

enforced l»y a pun-hater, it seems to have l»ecn propir

to maki' (lefeinlants, not only tlie vindur, Imt the

trustees of the .settletui'iit and the piisons litnttieially

intert'sted under it :' -the i|U(stion wliethiT thi- purchaser

was entitled to have tlic contract performed de|«cniliii>4

on wlu'ther the previous settlement was or was not

void aeainst him, and that heini; a <|Uestion wliich

could not he tried in the alisenec of tliose who were

intcre.stetl umh'r the .settlement alle^fed to he voluntary.

'•
I .see no reason," .said Turner l.J.,' "why it shall

not he tried in a suit for specific! performance, rather

than he made the suhject of a distinct and .separate

suit, the more so as it is a <]Uestion which alfect" the

validity no le.ss than the performance of the contract.

'

§ 190. Where the several pun haser.s of several lots

had heen joined us defemlants in one suit, a demurrer

for multifariimsne.ss was re[ieatedly allowed.' " Sup-

po.se," .said Lord Keuyon .M.R.,*"an estate is .sold in

lots to ditfercnt per.sons, a [daintitT could not im lude

them all in one hill for a specific performance, for each

jiarty's ea.se would he distinct and would depentl upon

its own peculiar circumstances : and there must have

been a distinct hill upon each contract
"

And a hill by several purcha.sers against one vemhir

wuuhl have been eijually multifarious.'

§ 191. Hut in one ea.se in which there had liCeu

.several .sales of a like kind, and several purchaser.^ joined

' /lol/nr,l V. //.,//..-•'/, 1 Cli. Ca.

•-'17; ilwkl,: V. Milihrll, IS Vcs

lO) ; n'illiitu V. ilushf/, 5 Ikav. I'X:
;

Lister V. Tiirnrr, 'i Ila. '_'Sl ; Ihiki/it)

V. Whimjxr, 'JO IWav. ."iHH.

- lu Tuxruiiid V. Tukir, I,. It. I

Cli. 4.-.T.

' Hiiyii'-r V. luliiiii, 2 Dick. (iTT; kJ...

Alt.-(!<n. V. M<ii/or, ,<c. <;/' I'l'iJe, t Siln. iUi.

My. \- Ir. 117; //(.*^s v. I.,.,,/

Wliilu'Mrth, 1 Ma.l. M) ; Tmiin- v.

liohihSitn^ 1 S. & S. ,".l-» ; Iiim'iit v.

W'firiiiii. ;{ Ik" <i. iV Sni. 7'.".'.

' 111 tliii/ii-r V. ,/uliii,,, •_' lii(l,.

Ii| 1.

See Hidhiiii v. Mn'hlifi'h, \1

.ll0S:fi^^?^.?^IBi^Slflk^Tr^SflnSie^:^-^i»;-;'^£^£^^
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H'.t

a.H [.laiiititlk, itml tin- ditiicultv in • nmplctinj' the sali

irosf from the «iinu' ••aii.se in ouch case, ami the iM'rH.iii>

iiiti'ioHtcil ill the f.stnt< in;

fariousncHH, the Court (h<;iee<l

nil' no oltjcctiuii for multi-

.sp-ritif JH rforniaiu:!' of
thf (litfeieiit funtrai-tH in oiu- «uit.

Ami wiierc thi- pmvhuscr hml oiitoicil into two
M-parate hut simultain'ons contrafts (for the pur. ha>c
of fit'eholil.s and hascholds) with tl

the iiivi'stij^atioiis of th.' two titles ha<l <'onc on con-

H- Hanic veiiilor, an.

I

III rrently, KiiuhTshy N'.C. roii.siih'reil tliat tl ir Vendor
was right in niakincr hoth eontraits tlie .siil.)e(t.s of

suit for sjierifie p^Tfornianre.^

one

II. .1^ n(f<i ('(!•< til, luiiDlir, ,,( th, Iliiih C 'III'.

§192. No iloiilit the <,'rneral rule still is ami will n
lontinue to he that the parties to the eontract arc the r

iiccesHrtry and suHicicnt partif.s to the aetion : for that

is a ruli' of eonvenicme and goinl .sense.

Hut the fact that jKM.sons may hf joined a.s plaintill's i

ifiirul

litwiiose « laiin.s are alternative, or .some of whom are

lound to have no mtere.st in the lit iL'atiuii, or that a

ile!enda

f till-

Kulos of

<'ulirt :l-

iieiemiant is not intirested in all the reliif elainied,

now furnishes no defence :
' and the plaintiH' may unite

in the .same action, and in the .same statement of claim,

.several cau.ses of acti(»n, subject to a power in the Court
or .lu<l<;e to direct separate trials of any of such causes
of action.' Further, the (_'ourt or a .liid<,'e may at anv
>tagc of the proecedinns order the name of any partv,
jilaintitf or defendant, who ought to have been joined,
or whose presence before the Court may l»e nece.s.sary.

' //.//.//v./ivs V. H'mV//,/, 10 ll.i.

.\\<\>\. -,C,. hi tliia caw; tlir '.ill

» i> 'rij^iiijiily tile.i by tivn .,|' tin'

I'lirdiascih ui, Mulf y\i tlii'inwlvos

Mv\ tlif i.tlii-r |)iircliawis, ai.,1 the

l'"iirl (Turner V.C.) r. fn»l^l Ki

I'lilortaui till- suit in that l".i hut

lilK-rty til aiiiiiul hy adcliiii;

hir i>uri'h.a.Sfr» a» co-i'luintill's. FUf

I |lIl^ili<•r Tini,.r V. M'lij, .'.J r. T.

."ill.

-' lioitui, V. I'.iul, 2s I,. J. I'll, at

It. S. C. ()i,i. XVI. rr. 1, ).

Cr. ' t)x V. ilarktr, .J (h. D. ,J7li.

R S. C. Or.l. XVIH. r. 1. N,
.-. Ilitl/n; l.">Ch. It. t;i;."..

i f

M

m
r» . SI

::-5^^v^-^ ;'^^y3w?w;^m ^r
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ClIllllt'T-

llililll

tlC.li

('«mmi-i-

siimfrs \.

I'tntti'i.

Lii„l.

ill order to oimlil« th»' Court ftrcctuttlly aiitl completely

to fvljudit'ato U|K>n nii<l Mottio nil tlio (|ii08tioiiH iuvolvol

ill tlic Hctioii, to Ik' niMcd.'

8 IW. Tli« t'XHtiii^ proccdiirt' liy way ut' rmintfr-

rlaim atlonls in iomc casfM a inodt' in wiiii li, in a pio|M>r

caso, a porwoii who was not ii party to the itiiirinal ai tion

may It" hroiighl in tn tli<! prixccdin^n.

Thus, where Hcrond mortj^ii^jceM l>rou<^lit an attion

aj;ain-<t fiirit mortj,'tt4ee, who had coiitrarted to sell the

mort<;ai,'ed property under his power of salf, r|ainiinj»

to have the sale <'omplrtt'd and the sale moneys appli<d

in satisfai;tioii ut' the mortgages, and the detV-ntlant

delivered a rounter-ilaim, to which ho made the pur-

ehaser a eo-defendant wjtli the original plaintitls, alleg-

ing that the eoniurrenec of the latter in the sale was a

term of the eoiitiaet, and rlaiiniiig .sjK^cific; performance ;

Hall \ .('. held that the purchaser was properly made a

party to the eounter-elaim.'

§ 194. In I'.iilisiiistiiuil (\)nimis.sloii'm v. f^inini/,'

where a contract for sale of glelte lauds had l)een entered

into liy a vicar with the approval of the Kcclesiastieal

Commissioners, who were made parties to the contract,

it was hehl l>y the Court of Appeal that the Commis-

sioners, in virtue of their statutory duty to see to the

purchase-money l»eing nhtained anil secured, had a right

to sue, if not for specific performance, at least for enfone-

incnt of a vendor's lien for unpaid purchase-money.

§ 195. In actions for the specilic performance of con-

tracts relating t(» land or a ch.-.rjie registered under

the Laiiil Transfer Act, I sr.'i, the Court has a special

statutory power of hriiigiiig into the action any persons

wlio have registered estates or rights in such land nr

charge.*

I

It. S. f. Or.l. XVI. 1. 11. >,,

/.I'll'/ V. Cronihy. \'.\ (li. I». :iss.

- /<-fr- v. <i-r-f4'f, 4 ('):. ! >. 47v.

J [IS'J'.I] 1 111. W. Ana Kv b. C.

[ISDli] '1 CI.. TJI', 7.!;-.; [liiOO]

•_' Cli. 7::i;.

* :tK ,v .".;i Vict. c. .s7, (-. '.':'., injrii,

;;s
-'". Hi;:. As t.; :;.; ...:-:3 .;'

|Kirtif« so ai'iieariug, wr Mil. .\\ . l

I lie xjiiiu! Act.

..z:^:
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rilVPTKU II.

VIKWUKKn Tti rUK i«>\T|{Atr.

S 196. Can a stniiij,^'!- to tin- .oiitr.i. r h\u\ or he suo.l, i\h,.,.„

lor its pcrroiiiiainr :" "f ii».

It Will Im> .(.nvoiUrrit to .nlirtiil. 1- tlic two l.IMIJ.he^ of
this (|UfMtioii sijiaiati'Is'.

I. A.s til ,( ^ffiiii/i r .^iiiiiif.

S 197. It in a -oii.'ial |.rin.i|.!o l.oth at Coniinoii Law
atul iu K.iuity, that a stran-er to th.' . ..nt.a.t . «„„ot
sue on it

;
an<| thi.s is not varii-d by th.' ni.jv fa.t that

the stranger takes a hou.Ht lunlcr it.'

§ 198. Thus in a case, where protra. toil liiitrution

iia.l hoou un.lntakvn l,y A. lor the r.-ovry of an estate,
aii.l in tlie eour.se of these pror.clin^'s A. I«vame j,'reatly

iM<lcl»tc.l to his solicitor, an.l, l.y a .ontra.t l..>t\\v.-ii A.
an.l his brother H., A. agree.! to relin-juish his interest
in th.; estate to B., in .•..nsi.lerati..n .)f IJ.'s undertaking
to pay the costs alrea.ly in.'urre.l with inter.-.st, it was
hel.l- that the solicitor. l)eing no p.rty to th.- .-ontra.t,

.irinriill\

Cltllll'l

lli'l.i

' '' *•• /.'."/"«. 1 Sir. .V.tJ; AV
/-'//. /"./,.; V.s.OOL'.liO J; fUjxirt'

ll'.7/(V/,„s Itink, l:'.; Il.rhl,,! v.

//./../-/,.. I». .V <'.;{.,,*.
; L„il S„„lh-

i.„lUi.„ V. Ilr'.ini. I, li. ,v C. 71s
;

/-/• l...ril l.aiiu.l;il. M.i!. in ' „/.

V •(;• V. Ciitntian . ( Milhi,;it; , 2
K.'. ',IS; jnr Cotton I,..I. ,11 It,

h'Aliyttxlll, U< < ll. 1>. ;lt |l. 'J-IL';

11til V. <i,„„mr, ;") Mv. & Cr. :.',-,o,

-•Jii; VlidUiJithi, ,(,-. CvllUnj Co.

V. lliwkiKK, a II. .V f. i;;;. xij,.

ill III >'( Kvrr C.I. Ill F,lli„nl.,,-s'

>'". V. AicM, 1 II. ,v I'. 101', aii.i . t

Itullii- ,1. ill 1„H N. 1'. |,. i.ii^ ,|,,

n.it ;i|.i.iMr til I.,' law. Tl,,- S. ttish

law (iilliTs Cniu mils ill tills |,.ir.

titular, rtciii.'iiisiii^' thi'7«.< (/<m>i7i/i„

lerti^: Stair, lii-t. 11. i. t. In, «, ."..

- Mvsx V. /Iiiinhriij;/', 18 \^^^.^v.

178, 4--L'; S. t'. ,„i apiM-al, Df (i.

M. iV- O. •-".iL'.

§ 4 •
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ami haviuff f^ivon im iMii.siilt'riitioii for it, ntulil dcrivf

no Ik iit'tit uiidcr it raiHtlili' of iM'iii<r «>nl'<ir>'(>il Ity Imii

\|.ih.r.iit
IJ
IM. Tlicro arc, liovvcver, Hcvi'itil uiiiMin'tit i-xrop-

l«ll|l

1 ( <f till

111.' trii-t

II. Xh'-i.'

liunKiriMii (iotis iVoni tliiH piiiicipli'.

§ 200 ThuM (i, ) tin II' may \h- vnxvi in wlii< li, wlu'ir

\. liii.H an n tniMt«'o for W. i mitiarlcil witii •'
,

|J. nmy Im>

ontilli'tl to .sue Ixttli t' iiml A. for |MTfi'iiimiii f ot tlu'

rontriK't. Till' . .isc of Tiiiif/i' V. .]t' fruiiniifiiii liiiili-.n/

Willi lii'ii^iiiif C"-^ i^ a ra.T of this wnrf So, too, in

Mnii'i'/ V. /''liii' //,- a widiiw who \v;i> tlu' i< ^fiii «/"

/iii.st of a trust rrt'Httil liy (iaitni>r.''lii|) iutiilcs \va-«

iillowol to 8110 upon tlirui.

§201. (ii.) Till rt' ill!' ra.HiM of aj^chiy wliirli may
wi'ur tin aM[K'it of t'xn ptionH from the riili'. In //oi'/ \.

Kiiiiiiiir ''

till- ! wo "lifcmlantH wcrt- ti'nant-t in romnion
of ciitiin hinls ami tin- ili fmilant Kinm;ir havinj^

Ik'c'h ti-n.int of tho ilrfomlanl I'liilips' nioicty, ami in

airoar to liini for tlu' rent, ayreeil uilh l'hili|i.s to

I'Xfi-uti' to the plaintiff sinli lea.ie ot the entire pre-

inisi-. as Philijw anil the plaintill' .slioiiM aj^ree U|M(n,

ami that all the niit should he paid to I'hilips till the

arriar.s due to him were satisHed : the plaintiff wa.s no

party to the eontrai-t : Philips entered into another

eontrait with the plaintiff for a lease of the premises

to the plaintiff at :iO/. pir annum, and executed a lea.-^e

of his moiety at 15/. fwr annum : the di-fendatit de-

rliiicd to do the same in respect of hi- moiety : and it

was olijeeted that the plaintill as a strani»er could not

sue: l<Ut Lord Ilanlwieke overruled the ohjcctioii, on

the griund that I'hilips mij^ht lie taken as the agent

of the plaintiff in the contract with Kinnear, and loin-

jiareil it to the ca.se of .steward.s entering,' into contracts,

and their mastens enforcing them.

I

I,. If. ti Ch. 1171. Cf. /^ A"i-

I'l'tsn f'niiiiieeriii<i Cu,, 1(1 I'll. I*.

iJ.'i; iiniiiiy \. Iliiiuiij, o< ' ( ii. i'.

:>; . <:l,trkf v, lli,ley,n Cli. D. la-.';

Uayiil J'niumiitir Ti/ie <'o. v. tjlijijirr

I'neutniitif Tijrr Co., [liHi'] 1 I

llttl; [I »_'] 1 (1,. in); K'lh,

- 2."! I'll. I>. h;i.

'
.! Sw. 417, II.

1



§802. (iii.) TlllTO n,v i'AH,-H „(• jHTHuli. ..|,,i,„, „.
iKMU'dtH „n.|..p ,1 U vvl... „„. „„, ,,«,,„., ,„ ,1,.. ,,,.^.,,^

"f jH.f...,,.. .uinjr fnr tin. .M-nifi .1 tl,,. mml, ..f
iimriiaKt. M.ttl.menf. wl,,, ar.. i,.,t partir. t.. s„, h
.-Wtlem..,.t...' H„.| of p,.,H li„., I.y ,hi|,|p,, ,„„,.r
ontiarfM nnt.-,.,..|,.„r to th.' inurrJ».4..H „f wi.i.h thrv
«rr til.. iH^u... |i„t the... <.itl,..r ro .r in ,'M',uU:i ami
Mut t.. ..x..nn..ry -ontra, t., .„ aft,,..t tl. ,nrM,li. ti.,„
-t the Cu.iit on j,t.miii.|h otlu-r timn that .,» the ^ih-. iti,

|K!rJonimn..o of .ontrartH resting in //,,;.

11808. (iv.) There is » rh>iH of vhm'h where the
i...«ri.eH.s of rehitionHhii, of .,ne party to the e.-ntnu t

with the i«irty t.. 1... f,enefite.l h, i, wa.s forn...,|y
HUp|M.Mi..l to jrive t.» the latter th.' I.enelit of the
'•'....^.lerat.on nn.! ,i ri^rht to Mue on th. .ontra.t The
/•l,/,.,non'^ ,.„v,.. ,v<i.s the lea.ling authority o,. this
po.nt

:
there A. nm.lc a promi., to his phy.i.i.n. that,

if ho woul.1 efh-.-t a .ertain n.rc. he w..„|,| p„v , h„„.
"' "^'>' *"' ^'»« pl'}'-^i<-i'".'H .lauf^htor; an.l it wan hehl
tut she ,ni;,^ht s„e. I„ another .-as... in .,.^>n„nsa the
pa.nt.n.s who were hu.l.an.1 a„,I wife, .le.iar. .1 that
the w.feM lather. I.e.ng .dse.l of huuls whi,:h ha.l sul.-
.^o.,,...„ty .le.e.ule.l to the .i,.f..n.lant. wan about to
foil I HO,,.. oHh of timber to rai.se a portion for his
-.. .laughter: OHl the.

I, tVn.lautpro„.ise.l the lather
tlmf..t hew..uM |.,rlK.ar to fell the timber, h.- wonl.l
I'j-y .lie .laughter 1.000/. A yer.li.-t was foun.l for ,h..
I'un.ls;bnt -t wa.s moy..a. in arr-.^t of ju.l.ment.

'•'" .'.t th,. husbaml an.l wife: bu, after two ar-u
'•••'ts, the obje..ti.m wa. overrul...l ..n the g..,„n.r,.t
the nearness of reh.ti<.n.ship.* Hut th.^e ea.-. s were in
tl>o year 1801 ...n.i.lere.l an.i -l-liberately di>approye.l

l».1

Hi. 1 ».

i\. Ni»i
ri luth'ti-

' ^ v ;i yi, t. c. IOC, M. ,-,.

t'l'. /.', /• I.. ...J 1-y— . I

'

-.'s. "JIJ, .iiiil Biijini, !i 110.

fiti-a 1 youir. .;.

:t;f

l>'<//m. V. y,,,,/. I W.mr 3 IS.

•. -<•, ~:::T:ni,; ,,, (".mi.
^i'»f. T. Kav,,,. ,;0L': j.r I.„r,i

.MaiisliW.I ('..J. i„ .V,uYy« V. //,„,/

t'.'wi.. 41.!.

5

9



#
'.M lAhiiKH TO iu\: An lux.

\ty till' Cuuil kJ' C^itci'irM ll« 111 li, ami r.iti ii«> Iniim'r

nillMillolt'll IllVK.'

> n..,,(« Ij S04. (v.) 1

1

llthiii

llf.-

1.

-•I'lii' lliiU nil I'X' r|>ti>>ii liuin til'"

>f ^'fiioral |>riiii i|>t«', thill a xiiiiu^i'r ivvn llinu^^li tAkiil^ a

•iintit liliilcr a inilllart nilllKit Mir oii it, inity iiriM*

III iH-M'H will If till' lOiitriK-t in of ?-iii|i li iiiitiu'i' aii<l lia-«

I Ml II -K fur a' (o<l i|HMi a>4 to cliaii^)' till* roiiiiitiiih

li tlift' tit Im* Htniiij^cr. itmi to raii^i' la liiiii n'aHoiial>|i>

f\|M rtatiolH i^liiUltili'il oil llu* rnlltrart. Slhll a i il«r

nil iihi iiu'mi'ii teil li y i-oiitiai-t U'twi't II A., a nil

mail, aml H , II |Mior ono, tliitt A. mIhmiM taki* il.'n iliiM,

luiti;; iiitii ti|i a^ a ^'i-ntlfiiiaii. ami Ivavi- Iniii nTtitiii

|ii'it|H*ity. Htul a pnrt |N>it'oriuaiii-i' of this on A.'-* puif.

Itiit hiTi-, any li^'bt wliirji tin* < liiM of It. iiii^ht iia\i>

to ihsjit on the loiitrait i-4 ilt*iiv<i|, not from tin- <oii-

f lohiiui'! of ,\, ill itiiiNiiami- oftrn< t ali'itc. lait from tli

it, aliil till- wroii^' \sliiili tilt' rhilil Wittilil Htistaiti, if tlir

coittia<'t wi-n> raninl out in part aiul not in ulio|r.

For m» «u<li Ki|uity woiiM i\i^t wlieii' the loiitiart

niiiaimit en tiifi V̂ III aU'VaiMi'

( ii'lli r..ll>

»tr»i r

' itiiii 4lH.-

.ii.-.l

Kv.

.

!
Ih'd t Im'

Ki-t- »t)s.

j%i-«-.i- .11 t

-ulij" it-

matt r

«it[i

iiotlc

§ 206. (oiH'ially a Htraii;;ir to till- ••oiitiai I i-i not

a |iio|M'r ilfffiiilaiit to III atlioii for iiiforiiiii,' it.' I'mt

thi> ni'iioral nili' i-< hu'iJi ( t to r\(e|>tioii-'.

§206. If I ^lianj;«T to tlu" rontract ;;i'tH po.H.scs.'^ioii

of llif sulijirt iiiattiT of till' loiiliact with iiotiii-of it,

lir i-i or may lie lialilc to lie maili' a party to aii uitioii

I Tinul/r \ .lUn-'.i., I I'l-I \ ITii. 1 ill' i.lM' lu.l\ lie .IllUlll.t

>^|,1. .'.'.1.;. Wlllll- lllf .llti.'ll i.. fi.f ri->Kifr<i..li.

>tf Af" ntiit'iit Iruinrark'* V. MVAcc,
lllll V Hull, II, f, I 111. IV. .i|l': '•

I 1. 1 ..1 i.,i 111 I ,
,'

I. 1!. t 111. I'll, 1 11, txplaii,!.! l.y

^lv. <V I'. ..'i*-! ; / '/o;*i V. IthtJ,,,,, ., II I I - !•» (

' "'• -''
[I'.HilJ -' < I.. .'.'.H, .Vi7 MMiiilii-ilniii,

• Sic nu/irii. i'i I'i's 1'.'.', nii'i / i l'"r iii"iify li.iil and rttiivol, I'li im il

Stimrl \.('. in lti*l.'iji ••! H i»i ,i»^. Imliirf I'f rim»i<li'ratii.ii ; r«vriM..l ,.ii

V. M,-i-i!,..!. ::.. f.,v;!». [i;f;n;j ijsi,. i;r.;i, .,, ii. r.

Eij. at p. 11, ami Wt^t M' 'hi-l [IWljW. N. !( ; 7:! I.. J. Ch. «•.'•;,

Itniluiiy Cu. v. .Vu"//, 1 II. .V .M. -I'l, iiim,. Alw Kiitick v. t/eniiinj.



(^.WSSi^

viiiANOKIW lu rilK tONTHAi I t»5

for «|n>.i»i. |K'rf..iiii„ii.r .,f tl„' cui.tiH.t iijM.ii tli.

•N|uitnl'l<' }.'i.iiin.| of liH .oil-. i,.|M. |„-iiiM Htl.ii .1 l,\

till' IHitict .

§307. TIUM wli.T.. S. ...hflH. tcl Will, I'. f,„ til. liM..„v.

•««l«' t.i liim .if an «Mfurf .iini nfl. rw<ii.|- ...in.'yr.l m t,,

<'. who, lit III.- Hill.- ot tin roiiv.-y.iii.i', lia.l ii..li<., ..(

I'.'.H ..'iifratt; .ui .. I.ill t,|,.,| 1,\ |'. .M^.Miiit S. iiii,i r
loi till' I'lif.ir.- iii.iit ..t ill,' ..iiihi. I l..-i\v.(ii S. .111.1 I'

NMj^r.iiii \ .('. .|f.i,...| ^jK-.iti.' |Hif..riiii.ii.»' ..|

uMir.i.t, onliTf.! itll lu'ii-iHiirv piirhfi lo rom .
,' .

••Stat*' to I'., ati.l yii\,. tlu> pluitititr ...-.I- aj/mi i. ,, .

S. a»..!«'.'

^ 2M. Ayam, 11 Milan;;.'!' I., tlu' ..iiiir> .

niix liim-,.'lf ii|> \Mtli it l.y ..fttiiij,' ii|i .i . |. ,,

I" n.'lif ri-tiiltin;,' fi.im it, at to f.ii,|. r hiiu ;, ,

I'.' iii.hli- a |.aiiy to |.i.m .-..lin-s |oi tli.' . u . ,

ol ill.' .'ontia.t
; a-, for inHtan..-, Iiy . hiimin- << .

iiitt'i..-<t..| III the j»ur.-ha.-.o-iii<»n.y un.j.'f an aii; .

nn'iit antffi-.lcnt tu tin- <• ••tra.f/

^209. In ..oin.' ..wfrt wliiTi' a |...iti..i, of tlic nli. I \\h,r..

.lamieil niioht alK!.! tli.' {.' -..i, in u.tiial |"'>^-f.sHi.Mi ..I JT,:',-,,
til.' |.rniM'rty, tiiat jm'i>oii iii.\ |.r..|..T|y |,f i„a.;.- alll^^!\'
piiily t.. an a.'lioii f.n iln- s|h-. itl,- |.frf.irman.c .-f tin-

1'"'-"' '"

'"iitiaft
;

a.i for iiMtaii.-.-, wii.-r. tli.' iiiii.liastrs, a mil- '*-'•

way «on>j.«ny, Iwin^ i„ [..„.^,'.H,sioii ,,f the land n.n-
aa.:t.'.| to Ik- pnivlias.'.l i.a-. .1 it (• aii..ilui railway
'"nijMHiy, win. ojmikmI a:i.l w..ik.'.| a railway ..\.r it,

lui.l ih.- uii|.ai.l vi-n.lor> tik-l tlu-ir lull agaiii«t l-oih

«;oiii|,aiii.'M lor |M-i)onnaii.-.- of the .-..lara t, .k-.!arati..ii

«l ihe veiu|..r.s' inn, :,||,| tli.- apjioiiitiinni ..f a if.riv.-r/

' '"' '. -<•„../.,<,,, lU. 1; ,1. „1„,. ,|„ „,,..r.M .lun,.-.l «.,-
/<"..../, V. //„•„„„, i: V... 1.1.:: ,r,i.t..l M.l.-..,„r.i.,v lu il„ ,,.„-

/^I'-.-.

V. l;.u-tl/,n !),(.. M,.v u. ir.ut, :',:.l . i. .I/.. -„"„„„ / „„,/,.
•T:.', uiuiilmiinKniiili /„,,^, V. //i//..», \, 11 ,W,. „>. I.. I!. I ( i, |.,| II ,/>,.„

- I'.' (i. \ .1. 11,.; /•,„,-•../. V. //,.' V. /.„.,„„.,,, '.-.l W, l;. :i|
'"""•..'•• "y"-;'!' "- //,./,.,/,,,, 11.,../,,,/,, , .1/,,/.

::.-.• Mi.iiaiui i,„,iu;tii I,,, y. Imit.i Vi'in;,,iy C-
. I.. I;. ,-, i:.| j;

•\""",
1

II. \- .M. IT.;, C.UH,,..! ( 1. '7,,„,v,, //v. .s,/„/„.i,,,,,„/ /*,.,,<.•

Ui:-I,.„ \. Ilrwith.iu; 1.-, .^,|u. I!'-.'. A'.iiVti,,,/ ( '„., ::; W . |i. .V.l, ?.'.i
:.

fciL.

tS'



I'AUTll-ilM TO THK At-IION.

" Onlinarily," mu\ Stmirt V.C.,' "a {mjisou ii..t bciii;,'

H party to the ctmtruct ouglit not t(» he lirouj^ht hofoie

tlie Court. But it is otln-rwisc wlicre |KwsesHiou is

sought hy th«' hill, ami the pormni in posacswioii will

W.' atlei-teil hy thi? ilv.-u'. TherefDro the Soiith-

WcsttMH Ciiinnpny
|
the le.ssees] havr Itcoii propcily

))rought hei-."

Kx.epiioii § 210. Lastly, there uro provisions in the Kan<l

"t"i"u.ry Transf.T Act, 1H75,' hy virtue of which stninyers to

IT.'i'on". th'" ">ntract may, in ctrtain cases, he l>rought into the

position of ilefendauta to an a(;tion for oiiforciu",' its

^jiocitic performance.

' I,, li. :. r..). at \: :i. S<.f Sii l'<'<, >•'.<', 111'.'.
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CHAITEFJ fl[.

I»KATH OK A I'AKTY Tu nil: r,.NTI!\rT.

§ 211. T.IK jrcnoral rule. (I.«t parties to the con-
,.eat,, oftm- mu..t alou. )«« parties to tl.o m-tion, is further"'-'-

jno.litie.l l.y .ertuin .•inum.stan<-.".s, .,,10 of wHk-I
namely, tho <leatl. of u party to the contra.t, will ,.,.w
1.0 .•on8ulcr..l. By this einumstan.e, with an ...x.cp-
tion to he nieutioncd hereafter,' the ohli-mtiou to
p.rf..rn., an.I the ri-ht to call for the perfurman... ^

.f
the rontra.t devolve on the representatives of the i.artv
'lying. ' ^

§212. If the ven.lor of n-al c.-tate die I.efore ...au. .,f

'"npletion, the contra-t may !.. eufureed either hy '"''"

tli.' pinvhaser' or by tiie personal repre.sentatives ^ or
ivpies.ntative of the ven.lur ;

' hut in l-oth .ase^ the

i

St iii/oi.
ii

2\>\,

S.C, f,,r instance, /;„//, v.

I "„//,„„ ./ndiim. [l>A)i>] 2 Cli. ;;(;h,

Wll.f till. ex,.. Utor . f ;, IHTMUl wli.i

liii.1 i,.i,irii( li.l will, a t.iiaiil f,.r litr

I'l ' liiisc i.l.taiiie.l a juil^'inrtit Cor
|«rili,> |,.r|-, niian<r a^'aiii,«t tlif ,•(•-

!':iiljiiiiiii:in.

ilif.lon s. //into,,, 1; VfM. S.M1
'I: 11"-/.., V. //,7/, u Ii,,,, i„ ,.,,,

^'"''- til.lt lllhtvl il„. I.„,„|

''•'"'fii A,i, ls;.7. tli,. r..al f»t,.t..

I u ti-! it..r, who ai.|K.ints cxitu-
' ""• -'"''illv v.HtH (not only in
'•'-' »1„. pn.ve, |„it, in all , f tlicn.
!' I '11 III,

If iu„i J.oniliin (1,1./ J'r,,-

•"••' I"'"'.; fl'.KX)] 1 (.•!,. --i. ,.,-.

ll0W,.»,T, /„r Noltl, .(. HI .W.„ V.
.A././,, [isits] J CI,, at p. .-,:•;,. |t„t

ulivrr ..„,. I„,|y ,,,•
,.v,.e„,,,r„ ,»

api^.inl.-.l In,- a testator's Kn>;li,.l,

l'''"l'*'''y-'""' • ll.iT (..r Ilis colonial
|r"|,.,|y.ll„. KnuUsli real .•stale veHtH
ill the former l«»|y exeliiHively (/,V
'"'""'•' A'jf.»/,„.« ,(;„/ /.,„„/.,»

rn;„ty r„„„ril,
[ 1 DOjj I ( j,. 1,S7;

"I I.. .1. I'll. Itllj. All e,|Miial.l.'

estate ii, .opyhoMs .ievolves, m^.n
the death of the owner, on |,i,

[lerwiMal repreKentalive (/,', Simnr-
villr iinif Turim'fi l',,.,trii,l fl'M)!]

L'Ch. .-.H.-!
.

• - -i

• liii.h,, V. '„„„/,,, ,/ i:,„i„;.kr.
-' Vern. L'l-.

H



1)8 PAItTlKa TO TIIK ACTION.

Trusl.c

hoir ' or .Icvis.'^ imi«t Im- n party, jw hiiviuK iiii intorc^t

ill .lisputiiijT th.' (••mtrart : lUJ.l it nmkcM ii'> .litlV-r.-iKi'

thiit till' 1.><,m1 iMtatP i.H .)iitstHii<Un«,' in n trustco.' As

A punhiiH,'!- luw no ri;^ht to iunist on liaviiij;; the will

provi'il against th«' lii'ir, ho iH not a n» ssary party

where there are devisteM of the estate in ijuestion.*

The fore«,'()in<,' rules as to parties to an action

remaiti, it is coiieeivcd, unaltered l»y the Land Transfer

Art, 181)7 (GO k (11 Vi<t. e. ('..')), ss. 1
—-.

§ 218. Formerly, where the vendor's heir was an

infant, a ditlieulty ar..se, owing to the inability of the

infant to convey
'

l.ut this dith. ulty ha-< Itcii overcome

hy legi.-latioM. First, l.y virtue of the 'HWh section

of the Trustee Act, 1 8;):l, where a trustee entitled to

or pi.sscssed of any land is an infant, the lli,i,di Court

m;iy make an <.rder vcstin.i; tlie land in any person

entitled to require ;i couv.yance ..t" the land in any

.su.li manner and for any such estate as the ("ourt shall

direct;" and under the aist section of the same Act,

the Court may, where a judgment is given f..r the

specilic performauix' of a contract ctHiccining any

land, declar.' that any of tht parties to the action are

trustees of tin- laml or any part of it, and theiefMi,.

may make a vesting order relating to the rights ot

those persons, as if they had Ueen trustee.s. It was leld

under the coircsp<mding (l»ut now repealed) sections ot

I ItuLrlH V. Mnriliont, 1 llii. .M7;

S. »'. 1 I'll. .'.70; l.wun V. Mrrtii.s.

:t Atk. t ; //.-/././ V. y'ri.//(, :v'> n<iv.

•M I.. T. s'jrt (;,.»!«•").

i UnH<,ii V. Emii'.x, 1 t'.ill. -'l.!;

Hale V. Jliifhill :l.'. 1(,MV. :;i:'. ; I'lir-

nrr V. /><irhy. A K. A .J. II (^•<i>i.

Sii3, t'"', I.iiifl"H ii'i'l Smith Wi^t'iit

hlihroii >'„, V. liriJ</rr, lli \V. It

!i-ls. As It) till' ..,,/.ii- /./• trust uf

re.il <'Ht:itc tic'Vi»i,il ill l!ii>t, si'v 1.'. "s,

C. (lr.l. XVI, r. H.

< j;. I:,'' V. MiiT'liinL 1 111. .MT-

I I'll. MTO. l>i!<liiiU'lixli t'uu-hr \.

I.i.,htli»r,i-, 11 Ir. Cli. i;. r.O, frtM.

' Ilmru V. ImileiJew, 3 1'. Wn,^.

1 ; '-..Hn,, V. IIV.w;m.I. I'"), ir.i/..

iiuiu V. r„uiite>ii (•/ U'utlanil, .'t \ -.

J.3t; M-'ntMit V. Ariii'i'l, V.< \

i;7ii; /;,.j/.» V. /...'•i' /!<!, I'l/. - .Ml ;.

/{«//,..*; V. Itiill'.rl,. \ .\\ W.

(I'. A'. Il-il-'ifl. .". I'.- li. .^ s -

t;i.'i. .\» t" till' 1 "»(» uf ilii' iiii .'''

iicir, sw Jliirkti- v. IV/iaWi-, iv

W. I!. f»o;i.

I



DKAIII (»F A PAItrV TO T[li: COX lUACT. •J 11

Mio Tru«tc« Art. Ih:»(), that wli.-i< tl

iiu'n'l\ «'xo<iittiiv. tlif ('

H' <nll(rft<t WHS
ouii cMiihl ii-.t, 1)11 petition

only. .Iccliirt' th.' h.ir of the ven.lor a trint.i' f„v the
|.iirchi;.scr,' l.iit that it <-<>ii|.| .|<> so wli.ro, .Iniiri;,' tlic

vendoi-M lilV. th.' .ontruct lia.l hvm . x.rut.'.| l.y"|Hiy.
in»'ut of tho pun-haHc-nioriry an. I tl vmition of a
formal .ovrnant to ,urr I.t.^ S,,on.ilv, it has I tn •

.'iiuctiMl. I,y th<> 4th s,Mti..M ol th.. Cunv.'y.in.ini. ,,n.| ,"

haw of l'r..iMTty A<t. L^sl, that vvh.'i.- at th.' .hMih
'"

..f niiy |HTHon .lyinir ,,f„.,. ti„. , ,,n.in.>ii.-.nirnt of that
Act tli.T." is >i,lHiMiiitr a ".nira.i. .nfuaval.l,. a-jainst
Ills h.ir or <levi,s..r, f,,r th.' sa!.- nf th.' f..- ^in\\»U> or
.•ther fi.vh..M int.T.'^t. .h's.-.Mi.lil.h. t.. his h.'.r> K.'n.Tal,

111 any lati.l, his |.,.r,Honal r.|>r."8.'nt itiv.-s ^ shall. I,v

virtu.' of that A.t, hav powvi i,, .oi.v.v the Inn-I, foV
all the csiat.' an.i ii.t.'r.vsf v.'.t,.,! ,n him at I, is .j.-'ath,

ill any nianiu'r prop-r for ,i,'ivin^' ..ff.M t t.. thr ...ninK't ;

aii.l the s.',-tion jrocs on to pr..vi.|,. timt a .oiuvvan.-.'
ma.l.^ iin.l.T it shall not atf.'.'t th.- In'm'tina' rights .,f

any j.. rson claiminjr un.l.'r any tr-tani-niarv .lisposi-
iion ..r as h.-ir ..r n.-xt ..f kin ..f a t.'M;.t..r oi' int..stat...

When' thor." is no .lisput.' or .loiil.t aLoiit tln' vali.lity
"t th.' c-ontract. an.l th.- wn.lor's h.'ir or .|. vi>.r is an
infant, this .sction appears t.. allMnl a ,on\.'Mienl
moans of .-..nvcyinj,' th." h'lral ,'stat.' to il,.' [umha-.-r
without r.'sort t.. th.' (Jourt.

5)214. WluTc till' v.Mi.Ior l.-av.'s .i ui,|o\v, who, Init \\"

'•" the ...u.ra.-t. w.inl.j I... entitl.'.l t.. .h,w.-r« ..r

,',"' ''"/"'frr. K,y, 11^; /.V • .V. ,„..|, r ihr D-wr Ac. l-.;,',
''".'../, .iL'CI,. 1). .!.« f,„„r.. ,„|lv •

V , u , .w
'.^"i.-.4r..T.m)i.)..iiK..,,p,.„v,„:- •

•
'

'''' '' '"•'• "'•''

"f /.• I,ni,-n/, I,. |{. 1,-, K,,, 7h.
rl^'lllaI.^ il,.' .l..vv..rri-;,is ,.| wj.i. nw

/•'' I'liiiii,,,,, I.. |[. 5 Cli. 7J.
'""Ofi -III"'. It,.' 1m ,,|- .I;n!iian.

^U^,, U. Il.„,,rnrt\ IVV'V, l|H!IS] IN'SI. Thr .Mi, s.vli,.l, of ij„. A^.,
\\'. N II- . , .

.UPc't.-* Il,;lt ;,|! ..IlIrM, Is t , rtlli. I, .1

A^ :' the |k,w,.r« ,,r i.ts.imI i
i i i . , ,

' 'Ici (Mti,., iii> i.iiii - 111, U »i,l,;,., J

'Tn.H.mat,v,.s „m,|,t iI„. I,,,ii,i
' '

rniiisi.T Act, Hit;, ^,,,. set-. .' ,.f

"''"''''•' ^-'-'i'' i'"' ''H''' tuiii as a.Minst

i!'i' A(t llie rii;tit n| his \\u\..\\ !,,,i,,wcr.

\.|,

il, -• I.

iuw

X

i

«.•



lOU I'AKTIKS lO TUB A(TION.

I'utitracl

K»..

[iniliuli .

fifcl>em!h, the cnutrHrt muy b«' cufon-otl ayniust h»'r,

nnd hIic imint l»e a jmity.'

§ 216. Wlicre a biudin^' t'ontrnct ha» Ihhmi iiiuilf liy a

veiiilor wlio rtuWqueutly dies, it would .wem tlmt, it

tlic rxcciitorH decline t«i ontoite tlio pcrfornmiuii', or to

(•oiu|)el the purchaser t«)do so, au action may lie hrouijhi

fur tlie purporti- of cxccutiuj? the eoutrait by tlie creditors

of the dcceaseil veu«h)r aj^'aiust the executors aud iieir

of the vendor and the purchaHcr.'

§ 216. Ill a ca.se" where executors of a vendor of

Icaseliolds to a railway company tiled their l>dl for

specitic pcrlormanco, alleginji (|truly) that they had not

proved tlic will, i»ut before the hearinj^ of an inteijoi u-

tor\ motion to restrain the company from continuing'

in possession, the pioliate had lieen olitaiued, it wa>

lieUl that the dt-tcndants cuuM not resist tiie motion on

tlie ejrouuil of the liill's beinjf demurrable.

§ 217. If the piircluLser of realty ilie before com-

pletion, the contract may be enfoned either liy thi

Vendor against the jHjrsoiial representative and the heir

or devis.'c of I lie purcha.ser, or by the heir or devi-ee,

joininy the personal representative as n co-plaintitl or

niakinii him a defendant, aijainst the vendor: tin; |)er-

sonal repie-eiilative lieiiit; a [>arty as havin;^,' an iuiere-l

III dispiitiii'j the cuiiliact, aud beinj; the hand to pa\

the puieiiasc-iuonev ;' and the heir or devisee iMinji "

Ii:'.| , •••IS ;
tli'iirii V. liniml'''. ' Vi •..

_'."•''.

- Sii. ,1,.t,,:>'in \. /.•/•(/</, r. A I,

.•-1
; I M:fl. t ii. ,;i.;i.

v. "/../. \ . M'hfi--lif'ili lonlic.iy

<':. 1 1>I. >V Sin. .".s.!.

.;il ; >. 1'
1

' Vi-. (.'•'i, wlnri-

till ii-id'iarv l''4atc<> Hirr liiii'li'

|.iirtii^; i;.'. ^<f //"/' V. //(,/', 'J

v. II-. :'.li-: ItniMd V. Sifiich, '_"J

W. i;. 'Jej i;.i<'(rw airaiui-t cxn iiIit

Hlill i"»I-l. N'.Ir, t'.ii. liiiil il 1

Is •••iiromil t.i !» llic (,!•«) Ih'

l.|uilIlMf t'...tilN , h IVMl;,' [.l.^-i'l !
till' ••iiitnu'l M llio iMucliaN r, vi-i-

III hi-" [ni's'iiial ri'prrM'iil.iim- i I..111'.

'I'niiiHli'i .V(l, lS',17, s. 1 .llnl 1- ,1

iiiiilitliiiial ri'itsoii ('••r inakiii^ l!,'

lallcr ;i |Kirly; aii<i rurllicr, -urii

|HTM iial rcprcBciitatiM may, H s

i*U'„'-^r>ttti, Ik* chtitu'l !•• luaiiitar

an aitiiiii a.;«iii»t llii' vi'riil"r I-

i-ii|orrriiifiit ul iIh' ci^iitrait, makii.

llic piirilia^-erV lirir it i1c\ i^f

|iirly.
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party an h.'in^ tlio jierson entitlcl (Hul.j...t t.. the pr.)-
viHw.Ms of tl... |,,„„| Transfer A.t, I8!.7. >.s. i

-
;/) ,„

have thr i'HtHto ,„i,v.-yo.l to hi,,,, ai..l to i„M,st oi, „
proper in.pii,T into the tith-.'

§218. The h.'ir or .h-vi.soe of the pmrha.er h,.s ,„. „ , ,n«ht to„,H,«t,.n tlie .omph.ho,, of a puivhas.. ,.K....,.t
''''-'•• "'

^Vl.-v the ..o,.tr«,-t is M,.el, Hs n.i.h, l,„v.. I,....,. ..,.lo,ee.|

""'"'""

..j;a,.,s, h,.s aneestor ..r tes...»o,-
; f.,, ..thrrwiMe he „,Hrl„

'••al.I- t.. take the p,„vhase-„,o„ev fn,,,, the p..,s.,i,al
estate. ,„ onh.r to purehas,. fo,- hin.s.If that whiel, hi.
a.Hvsto,- or t.-stato,' was „ot |.o„„.| ,„ p„,, 1,,,,,., ,..,,1

P'lh.ips iiev.T wouM have piirchaHe.l.^

§219. I„ a .ase wh.-ie, after ,. suit ha-I I,..,, i„Mti- v..,.,i..r

mte.l l.ya ven.lurajrai.ist a pur.haser, a,..| ,, nf-reiH-o ';::','

""""

nt tith'.Mi.l report in favonr of ii ha-l l.ee,, n.a.h- the
|-«n ha.ser .l,..,l, the Court, on the appli.-atio,, of his ,o;,l
nw\ peisoual rep,v.s,.ntative,s, onl.Te-l the plaintiff to
nv.ve. or, in default thereof, that his l.iJl shouhl ,tat,.l
ih>n,issi'(|.

'

.< 220. Wheie a {mm-soh who has a^rred to take a leu.se „. ,„ „(
'h.w, Ii,.. rxeeutors admittin^r „,,Hs n.Hv he .•o,„p,.lle.l |

'-•'

'-. take a lease, th.- eovenants hri,,- so .,M;.litie.l as that

'""

tl.'
.
xc.M,to,-s shall I... no further iial.l.. thereon than

!h.v wouhl have l.re,, on th.- .ovenants xvhi.h ..u..i,t
'' h:.\v l.een entere.l into l.y their testatoi.'

§ 221. The maxim J.//,. ,.n-s.,,,/;. ,,..rhnr .„,„ j,.
,.

„i„.,,„,^^.
-"" has no refer..,,..,, to le^r^l p,.o,.,.„|i„.s arisin-.^ from t'.;';.

,

•"•'t,a.-t. But an e.xeeption to the devolution of the
''^ " »"'•

•lo,

M. v

1'::, i:t.i.

l!i„i,i„e V. M„i„k; III \,f, ,-,n7;

/u'k-i„a»>.r V. Il,i,;„i,, \:\ V..». 47|,
'Z: S,,,.,,,,. V. Cirio/I. I jiall ,v I!.

-'", Jsl
; >nin,.ll V. .^.7„„,l'H IVav.: ''„//,-,, v. Jti.Hiii; YiMI. I"..,-..

""i.»M.r //«//• V. A',, /„„,/, (N,"i>^

'III/.' /My.
Y"'/.-. .. An/.[|S!.K] U,„.rVa..»th.

'Mil. .-.|l».

.V..,7,„, V. IIV,,/., J I

(i. n'H.

' I'hil/ifx V. h'.vfinl, .". Smii. l.»L';

SIrp/.niH V. Il,.i),.,:„. I K. ,V ,1. -,71,

Sw ,iIfo i;,,,. V. //,,„„„, ;: |i,,,,v .;,;

I'imiiiKiiUli /;/,„,,» V. I'fii'tr ,,,ist

I'l Ir. rii. Ii. :;7.!i, wli..i,. ili^ l,.;l^,.

l(.KSrtr.

9

i

I



I0-. I'AUTIKH TO THK AdION.

I" i>l

|U«tltl<

•in ri-

Hiiirrd.

linliility ti> |K'ifnrn» t.iijfnutH by tin* «liatli of ..m- ol

I 111- part II'.-, nii-i'-' in nil >ttM-* in whi«li tlic |MTHniial

(•kill iir f i-if of I. Ill of till" roiitrni'iiiij; |Mirtif« it i«'i|uirnl :

1. I III Mirli niMiH I lit- iliath of thilt |Mirty ili.mliiir;^*''* •!"'

loiiti.ii t, Hinl ixini|itM liirt |KMHoiiiil ri|iifMiit!ilivoH from

lialiilitv lor tin- liKMili of roiitiM't orm.Hioiicd liy imii

|«'ifoiiii;iii.t' iiiti-r hi'< iln I'iiM ,' -Hii »'xiT|'lioii ol.viuiiMly

niinimli'il nil till- Hiiiiir |)rini-i|ilc ;ih llu' iioii-aH.''ij;ii:il>ilit\

of hi.rli < ohtrintM, li. icaflrr coii(«iilinil.' Hn this |)iiii-

ii|.|r it luiH l.t'.'ii iliii.lcil iliHt, if ail author n-ntiart to

rciiiplcti' a woik, ami iln' ln-foir iloint,' so, liis cx.i iitoi-

will III- tliM h iij,'i'(l fioiii tlir t:oiitrin-t :
* or, if a iiiastii

ri.iiiial to ti'ai li ail appri'iitiri'. ami iju- iM'loro llh- t'X-

|>iraiioii of till' Icriii, liirt rci'ifsi'iitativtM will Im' ii|uall\

iMiiMil.' Aii'l ill our «a.Hi- a coutrai t to liiiiM a li;,'lit-

lioiu tlir >^kill ainl Miit-iUT iiivolvi-il in its

, Ill-Ill to It a |»vrsoual toiitrai-t.' Tliis

ilil, of loiuM', iijiply as luurli ill actions for

1. lUSI' Wll

pirfnnuai

prim ii'l'

.xlU'l iiiaiiri' as in aitioiis lor ilaiua;,'i's.

IV.rb

\t. ,v

\\ lll^il^ 'hilf iiliiu

- /.I V
. A'l' hiiinii 1

M.,rsl„ill V. lti,„„lh„,-l, 1 Tm».
;i|!i; S. »'. 1 Cr.'liil.t. A .Iit. Ic'..

• Hit J Or \. Ituijfhl. J.>U. I '.'I.'..

• /Vi ratlici'ii .1. in W, iil'itilli \

',,<, 111 A. A K. I.-..



10.

( Ji.\i'Ti:i{ i\.

AHSHJNMKM ol INK i u\
| |{,\. I ii|: n| |IIK IMlol'K.ltTV.

I. A^>l<liniif iif III' (li, i:-iiti,li-t,

i222. As a «. iMTiil rule, tlir lu'iirtit of a .ontrmrt
may Ik- assiijiir.l in Ki|iiity, .iml tli^' aam'^u .an entMi.

c

.<|M'< ilic |H'if<iinuiiMf of ii, iniikini,' lii-i (i.ssii.'tiMi a puitv.'

Tliii-t, for cxaiiipl.', wlnTf llu'ic was a tout i art f,,|- n

If-asc, wliicli coritHiiifd iMthini^r tn show that it. \va-<

in nil' Willi ill.' as-iir||i(i- (who had hfcom- iii.s.,|vi'nt )

tinin any |mt> .iial niolive, and the a.ssi.^'ti vvum solvent,

the contia't was ciif.trct'.l in favour of the a.sai<'n.''

Similarly, whiT.' fhi-iv is nothing; in'isoual in thi- .on-

lia.l or thf motives to it, a |HTson who ha;, a|i|ifaii'd

as au'.'iit may aftirwai.ls .lixhiM- hiinsclt ns ii principal,

Hill onlonc ihc . ontrai t in his ..wii naiuo. And
wh.Tf A. .ontra.'tf.l for an I'-trttf from H., A. havin<;

pr. vioiidy ai,Mf.'.l with (
'. t" s,.|l (h,- ,s|,,t.' to him. aii<l

1>. icsi.^i.d [M-rf.Minaiiti' n this umoii'^st other i,'roiiiids ;

tin; price lieirii; ailcpiate, and |{. in,! sujrjfcstin'j that

lie had ever ntnsi'd. .,|- w,,.-, miwillini:. or wonl.l have
ol.j.'cte.l to treat with ('.. or mi.^iit have olitaineti

' or ,-,Mir-f a' !i ' -, , i:!!,„'i In- 1. ('. .;ir,. wi Knl-lt i:iu.'\r.
I"-, (.me t.. i.^uvicii II,.. iu>ni.'iic< rihi-t i i ^rmi kik-iiIr- utIuo ,

.i:,-) ih i^r-MM »\l,., i.riL'iniilly ..!, :.i.,, - i .i , ,„tr.itl luj ,i..aH,. i., :,,.

'-"'"' W'l 'I i-"' r. iIh' :i>- :i..-s__'ia'i', CM.'!,- iiji.,!, i!„. ui!:,^ .;

>s-:ii"r :- 11-. t a i„i..,^,,rv party !. tl.'- i.-:*!:;!!..! " .iit. nii^ iii'-. ili ...%(-

'I i.'.-M lii.'M.:lil uii liir ii(.\v ,»[. I, ml,- .i|' i,M if.iv'. 'i\i.> .liriMi'ii

'' '
' ";n altiri.iiMi l>y I.oi ^ l.vii.l! >i i! I.'

'V,,,;,,', V. /,...,;,. 1 My. .V K. 1.. .1. 1 i i> Sr, ,„/,'.(.
i! i;j7

'•' ""T". V. /,7.'../f.«. i.l i:;.. /, ^ s. l..rl <iuyl,,,-. \ W.

A-.iHi.-

IIIUIll uf

tllr .'r.n

truit.

1



104 lAiniKj* Tt) riiK AcniON.

int'iit \ty

»»> lit

liuiu.

I \\1

|r II t I-

liottcr tiTins from biiii, had he known the mil rirruni-

Mtauces *>( the iiiHt', .-{HMifii' |>erforinBiK't' wbm graiito!

nt tho Huit of A. nu<l (.'.'

§ 228. An iiH.>.iMti of a i-ontiaot by wuy of mortgage

may cnfori'C hU Ht-fuiity l>y moans of Hpoi-iti)' |<«'rf<»rm

anri'. TliUH, in n cam; det-itUul l»y Lord IlatliiTlty

(then \Voo<l V.C), where A. limt agreed to sell reilaiii

l>rojM rty to H., and then IhuI mortgaged \m interest

under this (-ontra<'t to ('., and V. had asnitrnrd lii-<

inortt;a^e to I)., it wa.-t held that h. («ul)-mort<;age<)

niii,'lit maintain u hill ayain^t the piinhaser H. for I lie

[K'rformante of the ori^^inul eontrart U'twien him and A.''

§ 224. The aHsigiiahility of eontraeU* in K<|uity is

however Huhjeet to some cxecptions and limitations,

wliich for the numt part fall under one or other of the

following (lasses, viz. ; (i.) where the contraet is per-

sonal ; (ii.) where the eoritniet iiintains a provision

a<;ain*t assiirnment ; and ^iii.) where the a.s.si<;nmi nt is

illij^al or eiintrary to puhlie policy.

§ 226. (i.) It is an ohviou.i principle, that wh' n-

tlie learning', .skill, solveney, or any personal tpiality

of 1)1)1' of the parties to the eoulraet is a njat<rial

iii^'n ilit'iit in it, tlnn the eontniet can Im> perfornieil

l>y him alone. It may 1m a matter of indiHeren<f to

A. whether H. or (
'. i.e the purehasir of the stock i>r

paid-up shares he is selling; hut it is a m.itter of great

iii'iiiient whether a i'istiiii4ui«hed artist, or his nominee,

is to paint a pi( turo for which A. >nay have agn ed tu

pay a < crtaiu sum. Accordingly, in the case of contracts

of the latter kind, it is not coiiipct<nt to a person, wlm

has ap|>eared as agent for a principal on whose |M'r.soiial

ijiialities reliance has lajcn placed, to .-huw him.self to

lie the priiii'ipal and to sue in his own name : in

I .V'/(A..r/« V. //.././•I'-. 1 •'••ll. Ji):t. 11 aiiMthir lti'iiihI. nfiiiMti.

' Jlr-iriii V. IahuIoii AVrn/w./u ' I'lT .\''lrr^.'ii li. ill ll'iijinr v.

('<•., i; \V. I{. I-^K. Il, |t,i< i;|««', Uriilr, 1.". ' A \V. .Ui.'i. >t.»'//-il

iiii-.M vir, -la-iiil. |-vrf'irliiaini' wai-. S --1.



A88I<»NMKNT OV THK ( ONTRArr OR (IK '|||k pfiOPKRIV.

rvniHH'X of mill. ,outnvU Imiikrui.t.y .•.»„f,.rH i... . |„i,„

irtt 'H[Nll of

Inid down that \\\

iiiK ai-HiuiKMl.' FiiitliiT. it hftH I KH'II

K'lll-VCT, l.y IIHtoll of .hllllL'i- ..I

iMiMini'H.^ or ih.iii^re .,f pHrtiiv^, the irsiilt of
iii« nf Would U' to imp.!..." ii|»..ii ,„ t tl

an a>4!4i^ii-

!•• < out ru' till!.'

I'Vcr intcii 1. 'I I.

\mt\vH a jjrcatcr liiil.ility thm I,

aHHUine. llir .ontm.t .miiiot l..- a.x.sii,,,,..!.

'

§ 226. Wli.T.' a .•oiitriirt .•.fal.lishrd a jKiNonal ivia h.

tH.n U-tw.rn an H„thur m,.l Ihm puMislMi-. it w,i . 1„.|,1

lli.it It was inr.i|Mil,|,. ,,f assi^r„ii„.nt.' S„ w|„.|v a
."H.hl.uil.l..r .•ontm.t... I uii|, v. ,., .„,,,.|,. j,;,,, ^j,,,

a .•lmii..t f.,r fiv yoars, hm.I witl.ii, tl.at' prri...! tl,,

••'M.lil.ml.lor H-sMi^r,,,.,! til- ...iitra.t t- a ihir.l |...Moh

" ^'^-^'''I'l that A. ha.l a riuht t ,vo tho l„.„..tit -f
'Ix'indKmnit an.l ta,t,. of tlu- .-oa. l.lmild.T to tl... ..mI
"t tl..- t.'ini, an.l .•..nsn|ii. ntly that an a.ti..n l.r..u-l,t
I'v th.' .•...4rhl,uil.l..r an.l hin nssiir.i a-aii.^f A .nuM
n..t 1... luainlaiiio.l/ S,. also whnv a l.-s.,.. in ins..lv..nt

• nv.in.staiM-.-s suirnv.l an-.tli.T p,-isu„ t.. I....u„,.. tli.

a|t«"Mt owner ..f the farm, l.ni ^^^^U a M-rci tniM
t'"- l"inH..|f. ami th.' Ian,l|.,r.l, s„p,,„M„. ,1„. ,,„Ht. .• t.. !..•

'!" n-hthil ..WIRT, an.l fiiHtini,' t.. Ins solv,.n.v, ,nt.iv,l
'"1" a ...nti-a.-t with him to ^ant him a n.w I-a^,-,

'" ' '"' •'> '' '',ii'".'l l.'Hsr,. a-rani.st th,. lan.U-.'r.l,

I t

I :

II

/'' I.'T.l aimii>:<t . .11. lii <;,>.

V, C'lrnilhrm, s M. ^v W. .il.'l

/'"//.. V. M>i,,.„-,.i hj:,i,r, I K..|.

AIt. .-.'I ,|„,| iIm' IkiIi.h I,,

•i.'K-u. ,,iitioii , r |''r,H„,;,„,

'
'' I'- ''•'

.
"Iwi \'iii,iiriutiiki r

>. h..hn.„.,h, j: v.rii. ;m;, >/„,,„,

,

''''•. 1.1, l!l|.

' •''"/•".
1 K.ini, ari.' (k.r(«rxlii|i ,.C

/Mil,,/ V, ,-t„,„-,„^,/ l',„iU,„.l
' -I'l Miinu/'.irliiririi, fl'.Klij J

;' ' " I- f^l'', Tl) ! . .1. K. H.
'"" •'^"mnI. I.ur ..,,iv „|».ii Mir

inlfiri',,. ,,(
I.I, I,

' |:',,_'j
-J K_ i;^

•itk), ii7.-, , 71 I,, ,1. K. li. .,|;,^ .,,,.,

t ii-i.i.T >. f. ill i>. I', [I'.Hcr, A. I'.

Ill i-'-i, rj:i, ,.,,,1 ,i„iui-ui>l.

.iiM; T . I,. .1. K. H. h;.!,

' >/rlr/,ji V. Jl-Hlli,„l, I 1\. ,\ I.

Hi."*; ulliriiini L'.'^ I.. .1. .'!,. i:,-.

Tlii» iir4iiii|p|i- aj>|.lii-~ wh. te tic

pulilidlH'r ! :i liiMilnl iMiiii .uiv

Ullfllhi \. 'l'..,,;, I'llh/i,i,,„,/ r,,,

i:. \V. 1!. 7.;.

A'.,/.,

\.l. .10.;.

/»,-// "/. -'
r.. A

a

¥ I
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I "iitr.4i 1

.

Wli.r.

Wli.r.

-OIIH

|ii'r»'ii»l

r.liiti'iii.

i«|X'« ifif iwrforiimiu I' ot thi^ om'rmt wtis rt^fuwil,

ilii) Cuiirt t uii-iit- riii^ that t!ir -liiixtlunl had i-iit'Txl

ititn It i>X|N'«tin« to hu\ • lh«* ri»vi||.ilil.'4 nt A iiinri ul'

oultttMiK'c, \vhi«-h Im' < iiul<l li'»t iln. iiM th<rt' wmilil U'

iM) t'>|iiit)' ti» ••(HiijH'l ilto truftti'ii to -nt.r imo tlu« iom--

iiiiiitN.' Ami •<• «yiiin, it u hiiiillitnl trii't-* f* th<' nkill

• it' n iHT^tii wli" i" in tW't ii Hiritt ti ,*tn\ h<' will imt

Ih- nlthu'f.l |o I'X.iUtf the CUlltM't tor tlir '•sfui </«.

'ni-t.

'

^ 227 Mow fai, ill tilt' ' Jiw of nil itiilinary eniitru. (

lor Ii If ISC, tilt" iiitfiiilfil li'M'ur ii Iks mi tin Mdlvciii y xt

tli«' iiiti'inlc'l IffM'f iiH n |Mr!Miii.i| i|imlili< ituin, i.s a

point nil which K.iincwhat tlillcU'iit vicwH have Uh-ii

tiiktii/' Hut it ii|»|H'ar« I<» Ik' ii"w dear from tin-

|iitl^iiiciitH ot' l.oi<| l.\mlhiiint aii>l Loft ('lii'liu-t°Miil

that <iir|i coiitiarti ail a-trtiyiNil If uinl may Ih' cnfoicnl

liy till' ax-ii^ii '

§228 A^iiii it 1-4 |)i't'-«iiiiii'il to Im> I li-ar inal ii A.

owi'il |{. l.iMiu/ ami l>. tlii'ii a^rftil to lniv hoiii A. an

t'stalf lor •_',()<»»•/, no aH.Hiv'n of A. coiil.l .-iic II. fur

|MTformu»ii' exi"»>|»t ii|x»ii the tt'rms of i^'iviiijr IJ. tli<'

iMllclit of the .Hft-Otf of l.UOO/.

<i 229 Aj^tiiii where, thoiij^h the relation eMahli-lieil

liy the eoiitruet may have in it nothing; per-onal, -oine

previous |M-r-toiial relation of favour, or ot!ierwi-*e,

lietweeii the euijt raet iiiii ['iirties has Im'1'11 a III iterial

motive to the emitrai t, it can he enfoieeil l>y tliat

peiMoii only, ami not hy a • omealeil r<Kt'<i ijn< h 'i^i m
primipal or as^ij^n. ThiH i-< illii-tiateil hy the, ea.-e nt

' 11 llril,hli V. //••/./.«. I > h. .V |plT»<llilll MitlM'l- •! .i't< {• !«• .li'lir.

|,,r. I'.M. ri){llt of |.tr i'lci|lli>li « .< Ill 1.1 I )'

S. C; iH-i- (irahl M.I!, ui /'..i- hiuJi-.l I., tin- i.l. <<( ll.. |ht^- n »!«'

lhn»lt,iihif'l/i V. t'ti.uii.. 17 \ • ». Ii.mI to cl'i III' 111

:ii;

Cn.-h.r \. /,»./.., M,. ,,,.,,. V.

I!':' ll <, lli'ii, II 1
. Ih ir, niifrii. ii 'S-'J ;

ii,i,ki,i„.i V, /',i,.,// I.. I;. I i;.|.

I J I. Ill I. i;

I ll.

: II. ,v N

til. Ii' .s^„/,. :,t; I I. !:< I'll III••r. t.j ]Kt Ir \,

I

l>'. IViv. ICI, will rr, ll [V.- Oj I K. 11. .v.'.'.



fl

I

v>munm»:ni or iiiK toNiKAi I OK or \m iMsoiTiur.

/V.,7/7., V. /h,l. ..,' Ii„.ku„,l,.„„:' „ iM-«.,tiHfi.,|i hn.l
Ikvii ,.|,f.i,.,| i„|,, |„.fw,vii ii„- plHintiH iiii.l fh.- hiik.-
r.w \\w |Hjrt|iii^i- n( iui .-Mtttt." I.y (lie pliunniK. wlii. I,

I..mI «..m. oH t|„. plftintiH fli.ii\r„t ij,,. ...ntarv ..|

b«r.l rhiii„,.||.,r Nntliii^rluuii f<. i-nt. r int.. a n.-utia-
lion oil hi^ l-rlMir. I.iit |.i.-f..mlin- if 1., I„ L.r t|„.

l.ori| rimnc'll..!. ,,r hi^ ,„|, th.- S.,li. ii..r (i.n.ral th..

I»iik.- IiikI H..\t.iMl .us.x .|.-|Mn.lini,' m Cli .n.vrv. .»n.|.

wiHhini,' t. Ml.li«,. thr Lur.l ( Imn.vll..,. intrr.-.l mr..
iirti.l.H; l>uf .Ml .|i-....v,.|inu win. \\,ih tli.' n-il pur
iliiirt.>f, r.-fns,-,| t.. ...ni|.l.|.- a..-..r.l.nu |.. tli.' i,|M.it in
V.in..n. flit- phinlill ^4 l.ill w.,i .Imnn-...!. ,in.| ih.. . a^..

is ...n^i.l.H.I an «nfli„iijy l..,- tla- |.iin. i|.|.. . •Htal.li-li...|

I.y Mii.'h .lisini-.sal
; |..r. tln.ii.'h \\ H|,|„aiH tliit si,, . ifi.

|Hil'..ini(in..- WHS uliiiiiat.lv -rant.. I, if -.n-ins t.i liav.'

' " ""'.^ "" payment I.y fli. plairitill .,t tin- full

viiliir .,1 f!i,. .vstal.. iH'in- a miii. jnat.-i liiaii that
"n-iiially a,;,'iv.al .,„.- |,,„.l ThurlovN .|,.,w.,| an
iinliiii!i..n to .lisi,.o;ar.l tli.'s.. |...|s.,nal m..tiH,.i, ...n-
si.l.rin« it t.i Ih- ininiat.iial in a ...ntiut 1..; an
ui.niiity, that tlu- .l.'l'.i..|,iiif was in (a. t a tfust..- I'..r

til-' >..u of th.' |.laiiit.ll, will, v,ii,.ni li.> hinl iv|iih.-.1 t.i

'i.al.-' Hilt l.i.r.l KI.I..11 rx|.i..ss,.| .li.^sHlisfa.fi.in with
that .h'. i-L.n

,

' an.
I ihi' law .-.•.ni^ n-.w tu U- tlmf whon-

-n.- iK-ison i,s.l,.,.iv.-.l a. t.. th-- i.at |mity with wh.an
Ik' is rontrartiuL' uu.l il,af .hM.|,i,.,n .itlur in.lii.vs

ill' (..utia. t or i.imIci.s II , i,.|nis ni.u.' I..n. liciul t . th.'

•l''<'ivinu' imrfy or „,.„•.' ..n.-rous t.. th.- .hM,'iv.-.|, ,,i

whi.- It .KTn.s!.,iis any ,.ih<r |.,s,s ,„• iiM„nvonien. . to
111' .h-.oiv.Ml ,,art\, tli.r.' the .-..ntract .ann..t ht- .-n-

l"i'e.l apiin.st liiin ; l.iil that wlifiv ii..i.,' „f tli.'s.-

n<;

9 .--i

4 ' f

' I V.ri.. l-.'T. S.V ,»„., //..,. I, I,,/

V. ' "', I V.rii. '.'•j;,
I .

>•> Itiitl.i.y". n.'t.' i<|ii.Mii,- tl,.-

I'V. l.lh)H. |.. •.••J-l .,f v.. I ,, „f i,,..

''"'
1 V|-|l;oll. \li,i nr ill,. ,!.«<

'''^'r 1,1 St 1 1. V.M1.I. p. .!)!', II,.

l"l!,,-,l. Sv,,N >r„^; V. /.(l.yW../,.

I iit'i i,.ii|p. ,:.;.

' /.-(/ / „/. 1 V. / /,,,,/,
1 I'.r..

('. I'. l.J. >,>, .11... ./,.,./,.„ V. ,Nj-'

X//I.. I \c >. .h,|,. l.l-J.

/;. 't V. .S(,/-, 1

1

n^m
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108 I'AnTIES TO TlIK Ar'llit.V.

I 11 1 rror

iu Irgiiril

to till' [HT

-on I on-

irrtc tid

uilh.

rill' piiu.

.il.l..-

illus-

fated.

ii. WL.iv
iIiiTo is a
jii'oviso

a;;aiust

a->ign-

luunt.

fiicuinstaiioi's can he shown to follow from the deooption,
the eoiitraet may he enl'orcod.'

IJ 230. " Docs error in regard to the person with
whom I contract," asks I'otluer,'" destroy the consent
an<l annul the contract? I think that tliis (lucstion

oui^'ht to he decided liy a distinction. Whenever the

• onsideration of the person with whom I am willin" to

contract enters a.s an clement into the contract whicli

1 am willing to nuikc, error witli rc,<j;ard to the person
destroys ray consent, and consequently annuls the

contract. ... On the contrary, where the considera-

tion of the per.son with whom I thought I was con-

tracting does not enter at all into the contract, and t

should have heen equally willing to make the contract

with any pers(.n whomsoever as with him with whom
I thought I was contracting, the contract ou'dit to

stand." =•

§ 231. The same principle of course applies to assign-

ments. So where a contract for a lease was entered

into hy a lady with her son-in-law for his personal

accommodation in the mansion house and demesne
lands, in the nature of a family transaction, the Court
refused specific perfcn-mance at the suit of Iiis assignees

in hankruptey.'

§ 232. (ii.) Where the contrac.-t stipulates that the

instrument to he executed in performance of it sliall

contain a proviso against assignment, this operates to

' Filluirisv. Oinjilyr, 1 Sim. t;!

;

\V. N. ;i;i (aiipiovi'il in /.iin),!,,- v.

1 i;. \- My. S.i. Ahrahnms, C. A., [lliO.l] 1 K. 1!.

- Traitc lios Obligatid.
,

t- 111. ''TT, .-.83
; 72 L. .T. K. B. 10:i), whciv

See Smith v. Wluakro//, L. B. 11 an iiiforiiial mi'iiior.'iiiiiuii), arf;iit'il ^un
i 'h. 1). L'L':; ; aordoii v. .Sfrert, [ISltD] tlif aulliuiity of Duxhitrij \. ^audi-
2 Q. B. 041,04;. ford, 7S I,. T. 2:!0, altcrwanis re-

^ For au illustration of this, sue versed in (". A., W3 L. T. i>'>'l) to 1h;

Nash V. Dix, [lalts] \V. N. :!2 : 78

L. T. at p. 449. Distinguish Archir

V. atimt, 78 L. T. 34.

' Flood V. Fiiday, 2 Ball. & B. 0.

B;if in Mird.!l v, rurtU, [1899]

a nioru jieTsonal arrangement, was
held by the Court to be au arranj,'f-

nient for a lease for lives, s]Kritir

performance was granted at the suit

vf ;:;c tc;:ant.

t

r

5«fe;«.j?4' .



AS.SIONMK\T (.F TIIK CONTRACT Olt OF THE I'Koi'RinV. 10!)

prevent uot only an as.signraeut of the intoie.st whoa
perfe.te.l, l.iit also (.f the contract to irr.mt it

' Bm
the henefit of the provis,, may „f ,;„ur.se"l„. waivc.l fm-
tlw purposes of specifi.- performance

; as where the
assijrn „f the inten.lecl lessee was ree-.qnise.l l>y the
intended lessor ;is tennjit.'

§238 (iii.) The statute :}.• U.nvy \1||. ,, .,, ,vhieh iM. Il.o.

IS inutule.1 the Bill of hraeery and t.uyin^ of Ui\..,^:'
prohibits any person from selling or l.uvin-r auv pre

'"""

tended rights or titles to any lands, except the N-endur
has l,eeu in possession of the same, or of the reversion
or m receipt of the rents thereof, for a year heforc
the sale

;
hut it provides that it shall he lawful tor

the person in possession to huy in any pretend,.!
title. In ,s/,a,j. V. C>rf,r,' and I/lfr/o,,. v. L,>,./or*

I
leas foun<le.l on this statute were allowe.l. In a .-ase'^

betore the Court of Common Picas, A. the owner ..f i

termdicHl in 18l'8, ami B. his l.rother. who had pre-
viously been in possession of part of the premises
then took possession of the whole, an.l continued s.i
unti 182!., when he .lied, leaving all his interest
in the property to ('., who thereupon entered and
remained in undisputed possession until 1841 when
J)., a l.rother of A., the original termor, took out
administration to him, ami sold his interest m the pro-
perty, as such administrator, for 10/. : tiie transaction
was hehl to I.C void I..,th l.y the Common Law an.l
"u.ler the statute. Wherever a contract gives rise to
a pretended right or title to any lan.ls an.l to notliin-
more, the assignment of such a contract wouM C
witiiin the statute.

li

J$

II

' n-a,>,,,r,,l/ V. aeeri.,, V2 Vos. ^n.N.. I Ma,l. J^O; S. C - V A 1;;.01 : ct. .h!„hrr/ v. /)„/,, „/ namios. ;j:,4

• *^ - \
.

.V 1..

1 K.i,i,, :{7L'.

• /''."•.// V. A.,,., 1 V. ,v c.c. C.

•.,;;;.''•"'•'""• C. B. 717. Sec...also lier 5Ioiita,L'ue

. .. ,

CJ. hi I'lutritli/) \. a/ra ijiir, p]i\v.\
('.(•.,.(.. o4. Sir'nis,, ir,i// V. K8.

^ftem^**as!9'f^6wipzt . 'X\



no I'AiniKS TO TIIK ACTION.

Transfer
()( rx-

ti'iiaiicc.

§ 284. Hut (I tniiistVr of ati ox|M«t,iii( y is n<»t within

the misfhief of the statutt' ; for the sale of iin cxpectHiny

is not un alh'^ation of any present riijht or tith', liut ot

tlie possiltility of one thereafter to exist.'

§ 235, The prineiple on which tlie statute of lli'iiry

VIII is liinndetl, and whieh ;;ives ris(! to t lie < loot riue.s

of ehaniperty and niainteuanec, namely, that persons

r)Ut,dit not to he allowed to eonie in for the mere

purpose of liti^Mtinif ri;,'ht8 whieh others ar^' not dis-

posed to enforee, applies to render void .some eases ot

assi<i;nmcnt wliieh are not Sirirtiy within the id)ove

statut''. Thus, whilst it is clearly lawful to assii,'n a

ri^h; at the time undi.sputcd, and if, from circumstances

afterwanls discovered, a necessity .irises for litigation

;i,c;ainst third parties, tin' assij^n m.iy maintain his

action ; yet it is as clearly against public policy to

allow of the assignment of a mere naked right to Itring

an action for a matter in di.spute.' On this ground the

Irish Court of Chancery refu.sed its assistance to enforce

the performance of a contract hy a person out of pos-

session, to grant a i)resent lease to a person who was at

the time apprised that he could not obtain possession

except by a suit* "
1 do not hesitate to say," said

Turner L..J.,^ "that, in my opinion, the right to iom-

plain of a fraud is not a marketable commodity, and

that if it appears that an agreement for purchase has

been entered into for the purposi; of acquiring such a

right, the purchaser cannot call upon this Court to

enforce specific performance of the agreement. Such a

• ' ;,„k V. Firhl, 1.-. Q. U. 100.

- IIV/m./i v. Niurt, <i I la. :WitJ.

' I'riisaer v. Ediiuiinln, 1 Y. & C.

Kx. -ISl. Willi the distinction U-
twtTii tliiB and till' preceding case,

ciinipure the di>tiiictiuri lielween

7 Kl. A: \\\. ,">8. As tH a triislio in

baiikrniitcy, t»ec .Sewir v. Luivsun.

ir, Ch. 1). iL'i); <luy v. Chun/ulf,

40 Ch. 1). 4«1.

* ItayUj V. TyrrtU, li BimI & li.

.3r).S. Ill this ca>e the le.iiiL to the

fiiruinliiuj; evidence for the recovery plaiutitV had been actiiiiUy exccii' «1.

of property without a view to hti- ' In l>e iloyhtun v. Money, L. 1!.

jj;atiou, and t'urnishiii>; evidence to '2 Ch. at. p. IGtt, allirtning S. C.

maintain litigation, fi/^ryv v. i'urter, I.. U. 1 Kii. ir>4.

.!

l^f-^' ^^m*;:p^m^



ASSIGN MI:NT (IK TIIK COXTItAir ( )ii<)p TIIK n;(»i'Kiirv, til
^Hl

tnius.-,.-ti..h, if n..t in Mtiirtiicss .Miioinitin- t.. iimiiit. n
;.nrr, .S.IV..U1S uf it tn„ nnu.h }„r tlii.s Court to jrjv.. its
iiiil to ciifonH" tliu iii^'rcciuiiit."

§236. l',)OM,,niinpl..>of ,,„Mi,. iM.li.V r,M,tr,M-ts l.v I'ulUo
which nnlwiiy or piil.lio .•oinpaiiies s.-ok to ,|..v,.lv,.

'""''

l.ii.sim.ss, or .irh.jrat,. pow.r.s, with which tii,y „rc
ontnistc.l, on persons to whom the h .ri.shitnrc has „ot
ontrustc.l them, an.l on whom it J,,,s not attache! the
same rosponsil,iliii,.s that it has on fh.. companies, ,„,
iMcapai.Iu of heinj,' enforccl l.v a Coint of K,|uity '

'

§237. It n.us, he a.hh.,1 that, even where a con-o,..,„u
clM.h.l contract womI.1 U- as,ij,nal.h., the henetit of an "H'"'"

«>'J"''

••••innot, it scen.s, 1„. transf-rrcl, l.v the person to""
^vl'-m ,t is ma.ie, toa thir.l person. "-In ca^e of an
ntlerl.y A. to sell to 15.. an acceptance of the oth.r l.v
('. can estal.lish no contract with A., there hein- no
privity." -

§238. The assiu,, „t- a eontra-'t mav. as l,as been iiu- rights
shown, sue on it;^ i,ut he cannot l.v notice t., the It.
nth.T party to the contract .Icprive him of the rinht"^""
to ••omplete it with the ori-inal contruct<,r, or make"""""
hnn rosponsihlo f.,r any lo>s whieli mav result to the
assign fr.mi the .-ompletion of the .•ontract with the
assignor.*

§ 239. Une particular .species „f assignment of a urn- vn.ai-
tract arises in the eases in which a railwav or other ^."m""
public company ha.s entero.l into a contra.-t ami ''""'•"

subsequently becomes amalgamated with sonic other

' Johnson v. Shnwsbury (ui'l 71,,-

niinf/liam Itaihray (,'<,., 3 Do G. M.
A- G. Ml ! ; JUnifiti V. Iluffonl, 1

Sim. X. S. .-,50; s. C. 7 li.iil. C.
4H; Gnat Sorlhern Railmiy Co. v.

f-.'usteiH Counties Hailway Co., '.) Ha.
;!0*i; Winch v. liirk'-nhmd l.auoi
shirr and Chishin- Juncfiuit ItaUway
Co., r. De G. iV Sm. ,-.G2 : L<,„Jon,
ISriijhfon and Sunt), C.,„M /,'._. i?..-,,...

Co. V. London ,i„d South Iles/ern

Il'lihi;,,/ (•,.., 4 1\. (J, ^^. J_ ;

- M,y„i/' V. .s<(/7fp,«, 3 Si

101, 117; Ihniltun v. Junes
-V. r.f!l.

''
(,'f. /Iinni,,i/h<(>n Cnintl

Oirtnriyht, 11 Cli. ]). |l'1 (c.

to give riglit o{ iirc-eiiijitiun).

* M,:Creiyht V. 2'Ultr. L. 1!

''04
; afi.rnieci ,<. ». Shuir v.

T p r II T .1.-., .. , .

L. H. 12 Eq. 13.

. A- (iif.

-' 11. .V

''. V.

'vei,aiit

. r. c'li.

/'o.v^ c,

. 2 'ooitj

'-' ir TTr-^ri ir'^'^rrnT-m -^Tiiirrr-iiiTTnmTff .y



\\'2 r.\in'IF»H TO THK AtTION.

t'ank

cniiipuiiy : for liy tluM proccs.s tlio liaMlity uiiiUm- tin-

lontracts of tlio «xistin<( fompniiics in trarnftTrotl to tlu'

m-w liody wliich arise-* out of their fusion.'

ij 240. Ill the event <>f n eontrncting party 1m niing

Itankrupt, if tlie property of tiie liankri.pt iuitliule un

iinprofitttWIe eontrart, the trustee has l»y statute the

right of (lisi-lainiiug tlie property, .stil»je(t to certain

provi.sioius -M to the time of disehiimer and the right of

proof of the other eontra<ting party.' But if, after eon-

traeting to sell leasehoM property, th<' vendor heeomes

luiiikrupt, his trustee in liarikruptey cuunot disehiim

the property without dischiiming the leaae.^

llUlit u[

till' lli'lJ

|>i'rty,

II. A-^-'<iffi)iiii'Hf of t/if I'ri>/>' rfi/.

§ 241. Where a tontrnet lias Iteeu entered into for

the sale or demise or other di'aliiig with property, and

that property is afterwards tmiisfcrrcd to a thinl person,

.sueh third person is liable to perform the contract at

the suit of the purchaser or intended les-see in any of

tlie f(dlowing events, viz :
-

(I.) When the transferee takes as a volunteer.

(•_'.) When the transferee takes with notice of the

prior contract.

{:\.} When the transferee has acijuired only an e<(uit-

al)le title, and has m* hettcr eipiity than the

[)urcliaser or intended lessee.'

' >l'iiilei/ V. I'hi-^hr iiinl ItiiKiii-

liciid lliiihiinj Cn., '.I Sim. .'C4; S. ('.

;; My. \- Cr. 77'.; AV/i' </ l.tmUiii

V. timit X.rlli' III lliilhniii C,,., 10

ll:i. ()iil (whcTt' the iiiso uf aiiial-

;_:uiiati"n fstiiblishinj lliis |iriiici|iU'

all- illM'di-.seil i ; ('III 11 V. llaffiiril, "i

I»i' G. .V Sm. 7l!S: liunnin v. UulT'inl,

I Mm. N. S. rM: /tnl/nKrv. Enni^l,

.". (_'. 1!. N. S. (.()!
: Sii/riiici/ Muhiul

ii ilitlilnlie *"u, \. yuih't -'» H. iV N.

.")HH. cr, Eniest v. Sii-lmlh, i'.

II. I.. C. tOl
; ami M to raihv.iy

cnm|Miiif^, >™ L''i >V L'7 Vict. (.'. '.ti'.

- liaiikruptcy .\it, ISS;!, >. ;

Rankniiitcy .\i t, ISiiO, s. l:{.

'•

I'carif V. /Ai.s^jW.V Triisti,

Uauhrniitaj, f I'.tOl] l' Cli. ll".'.

' Flinii V. /'ulliilitiii, ;17 W.
4 to.

^msr^ri^s^^-im'^^iF^'^msL^m^^m-



f

ASMOWIKNT or iiiK rOXTItA(

T

on OF Tin: I'ltoi'Kin v. 1 1:

If." mu\ \.„t,\ UoHslyn.' "ho" (fl,,. transtVrco)
pur. liiistT with ti..ti<v, ho is lial.h. ,,, tl

IS

10 HHIIIO Oc|lli(y^
tHii.Is in hi.-^ pl.ir,.. an.l is l,„uii.l t.. .h> that whirh tl

p.-rsoi, ho n.|,io,sont.s w..iihl !.• hum„l tn ,\n l.y th
'locroo.' This priiioiple Ims Imtii n.to.l on i

on.scs. It has I

n iminornijs

fc'ioo t(ikin«r as a ynhii'toor 1

•0011 a|.(>lio.|. Ill u o.isc ,,f „ t rans-

sliaros.

') a ooiitraot lor sah' of

§ 242. paithiilar tho principle applies t

Kistoroil contra, t.s rohiting to lami
Sii.li ..mtia.ts may ho .tifoicod

piir.hascis who may have ohtaiuod

I) iinro- I'm

111 ro^rist
i coiintii's.

against snlise.jiiont

.•onvcvaiicos which

trn .1 I ..11

traits in

rr-ist. r

.•'miitK-i.

th.'y iiav.. iVL-ist.ro.l, if th.-y havo notice of sue)
..tiitracts.

pnor

§243. W
tl

">ro a person liaviiif

10 sulHcpiont ostat.' which is atloito.! l,v th
in.l h

I)M<)r title fiots in o

IS iDti.o, ho (taiitK.t pr..t.'.t hims.'lf from tl

will r I (

, priiir titl.i

O .ontnict, ulT.rt.l

10 |)or-
1.'

ore
forman.o .,f the oontra.t l.y his chhr titl..; thus, wh
an o.|iiital.le m..it,-a^roi- ent.-re.l into a contract f.tr a
lo.i.o, an.l thon th.- mortuageo, wlio^o moit^m.re was
prior t.. the contra.^t, hou-ht the .'state with ii.,ti.x. he
was li..|.l oun.l to speciti.aily prrfomi th o c.)ntn..t

I
i

i^

III r.iiih. Si:i.h,,i, 2 Vi>

T'Mi. c:

,/.r/.>

r I :
/••..;'/ V. I \

V in. Alir. .".|:

J/,.,,k

iijii

. :il..l Wl-W- 11, •_>; ./„/,!/.,

»,S
•-• Atk,

Krn. ('. c.

rfv. /hi/.,

,./.... I ///

//. K:,ol/f/S V.

-I'..-/,-, :. Vcs. .;i>; ,}f,„,, V. .l/„w.,,

-' S(. 'j;;; S/i, i,n v. //w/y (lK..f,.

S' i.ivvrll V.C. :i,i,l r.diil Cittc
iiu). I .(.11. L'LTi; />„,;W/ V. />r

1 V. A- ('. C. f ;!i.-

f.. .1. (•!,. i;

ininiicil \'^

S; i'i-iift,,)i V. iirinxh

\ J.,(. :,> !; I'.,>f,

I la. I ; //,,

! 7 I : >/,

•mi/ V. (lih/,H. IH I iciiv.

I. i;.

S.-C, t.

K'l. i::i; /;.ii/

i:<,. I

1/ V, flil,i„tt,

ili'l suf'i'i. ^ •Jim;

tf/tl-i V. I ,
.

1.' .r,

.''<• a c..iilr.iit (i.r

":IS eillnrcfil Hi;

i-siL;r ill iiis..|vciiiv):

till' last 1

III. .V 1,,

iiust 11 [.Hivisiiihal

111

iii'Iitiuiicil ,:is(.. el'.

? - 1 1
1.

a ml,

lit |). 71.;.

nil V. or,

.1.1 F..,I. Ill a

>" \. n,i,kn;i>/.\ Sm.\U. /;„•./ v. .s>u/,

r„Ji,l,l, II 111. 1). at ,,. .-,7^..

' Si„i//, V. J'/,, Hi/,.-, 1 K
.Mll-,f,,i;l V. Sl„l,i

V.'\. ...'•<;.
(.'f. r„i„n ltai,k

D. 1.M-

sup,

L. {'.

<. i;iii

I., i;. IS

V. K,„t.
;',.

(

It;. As tu .1/,,,

h;issh\ .m'i! //ii„f

X 'i. ',10: ]\;,!,r

!.

10// V. ./,/ Cli. IL'^-

.ii'iiij i r ); I
I'.nrLl'."i-'J 1
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Hi

M«th,.K

t iiiitriiil

l.ni.l-

rAlillLH TO TIIK ACriON.

iiiiii ajjHin wlu'if A., liiivin^ only tin- t'<|uity of rtilfnip-

tiiiii, a;,'riri| to hi-II fn H., ami .^uliHcinifiitly liotli A. .iiid

\\\n nn>itj,'a<,'rc coiivoytMi t<> ('., who had notioo of A.'s

contract with li., it was hcM that \\. iiiij;ht tiifoico

!<|M'<'iti(' pt'i roMiiiiiirf aifiiinst (".'

§ 244. Thi- |>riii<ipU> of uotiif, iiii(h'r .somewhat

peculiar circiiru-<tance.>4, was applied hy Lurd KIdoii in

the ciw,. (if .1/,./ //,.«/ V. liiillii ; there the plaiiititl

alleyeti tliat a <ontract liad l«;eii entered into l»y

tniHi«os of a njarria«;i' Hettlenient, who had a power to

sell ' "i the coiisont of the hiishaiid and wife: after

the liili WMH filed, the wife died, and the Inishand's

('.stale for life and remainder in feo vvrre lirou<;ht

together, and the le<,'al power of side in the trustee-

was extinguished. Hut liord HIdon said that if the

purchaser hml entereil into the contract with the appro-

liation of the husliand iind wife, a.s w.is required l)y the

settlement, the contract hound the estate, and should

Ite made u'ood l>y those who took interests, if it coidd

not out of the power.

i; 245. Contracts to devisi' lands have liecn taiforced

afjaiiist persons claindnLi them umler the party i-on-

tradimf to make the wdl.'

In Sjiitiji V. ^f/i'i/, ,' Kay L..I., deliverinif the judifinent

of the Court of .Appeal, said :

—" A definite proposal, in

1 1

i

>*

I

l.i:il,i/„i,> V. /I,, 1,1,. ;; V. >v i .

V.\. ..sc.

- Ill Vi-'. -jkl'. ;ii.'i.

(if;il,,,'r \. l'ail'li!'t"ii,'l Vcnir.

'X<'.\ ; S. ('. .MS < lull •III ri- \. HiittiHif,,.

I Vein. IS. .\iiil M'c furlliir, as to

ciiiitractH til luaki' \vill« cuiitaiiiiii;;

I'.'irlii iihir ilisiiositioiiK, Lurd Wnl-

,h I.irrd Oifiiril. .". Vfs. V>'1;

,//!' s V. Mnrlht, 'i Vts. JCti, u.

;

t'orldtciif V, llenuiili, !!• ViB. liT

;

S'fi'lhiuii V. Kiikinaii. '.'• li. \' Al.

a;!! ; Srei/littiH V. Smit/i. 4 linsK.

»>rr

Fin. Gil ; Jvne.i v. //""•, 7 ILi. 'JiiT
;

S. t . :> C. I!. 1 ; Ilarkwrlli \. 1. ./(„./

4 Diiw. 1; I'ljii V. jI/kji;.., 'Jii l„ .1.

Cli. 7,17; .". \V. I;.s7"; Al.lm.u, v.

MdilJimiii, ') \',\. \K 'J1p:> : rtviiMil

7 Q. IS. n. 171 ; S Alip. CaK. li;7 :

]!r I'aikiii, [isir.'] ;i ( li. ,M0. .M7,

where Stirliuj; .1. i\|iii>kci1 tin

o|uiii(in tliat h|K.'citic iic'rldriiiaiif.

ont;ht not to hv docui'il in u . asc • I

!i iMiitrivt t(i Lave |irii]Krly by uiH

(111 I lie part ol one wlio wan nieril>

(li.nce iif ii testamentary |Hiwer .1

appoiiitnient ; and .l/'/'/iAi'iV v. '/'.</

:-::-v,--:,'V. i.. V. . r!0.

* [IKil] 1 Q. U. at lip. 17e, 171.

••*> ."'.'??..?B&'«snyr*i:.'iB t •.:3.'V!:* •]«>.T!fj«s^t'!JBf



ASSK.NMKNT OF III.: rc.N,„.v. ,• r.H ,„• ,1,,,; |,,oPKI.TV.

wiitin- HO as to satisfy M... Statuf ..t Kmu.!.. f., l^v,
l""IH'rfy l.y will. ,„a.|.. to i„.l„,... „ „„,,i.,.,, „„.,
''''•'|'»<"l. <i".l tlu' .nama-^.' ina.!- ,.„ ,|„. tail?, '..f i,
will!.- y,.lur.v.l in |.:.,,uty. Tlu.,.. what i.s ,|,.. rvnu-ly
vvi.m. tl.o i.iu,,o.,il ,dat..M t., a .Irli,,...! ,,i...,. „f ,,„;|
|.ro,...rty' W. \ux^o „o .|„Mh( of t|... ,.,„v.., of ,|,.

;,'"";
';;

''";•"; •• '••"-'•>">". -r th.t ,„o,„..,v. „»>..,

ill ^\iio claiiii iiihIci- liiiu a-. voIuiiI.'.ts."

115
at

J

I

^USESaOR^Zl.SSf •^.i«s»Mir-:r^.".
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•VNAIUW NuTi:

/'./, //. . I X Sinl

III .1 Mill I,, ||„. |H|<..h,ll I. |.|,MI,|,llM,
f..i ii... .|„.,iti, |H 11..1111..1 .r

it ,1 vi(,.|iir

iiiriiiii iii'ii

.1 ' 'inn ,i. I ,it ...il

>»ii» jiijiiiil

fii-iil I, • iii.iki' .\ ill

if ii 1 "I |i|.iiiiiiii 'I'll, t

'

lif iillliiiiiyli III.' I. ill li.i.l I.,

/./., , ,„,/, sv,, iiyiiiii^l III,. ,!,.(,

••I'lil'l'l'lj tl

III
. .Ill

III! .!•

n i.iki-ti

II' r;i«i' III >tiMiil UN

llll« illniMilili;; III! il- liill I

liri'inl.iiil in iiiili'i' ihiii i|

iii.;Hti ilii- |.iii. h.iMi. ,111.1

••!• « llll il \ |.\\ t.) Ilic |i|;||ll

kin;: iln- iiif;iiit .1 imiiv>\ III.

I

i::iiiii'>i liiiii

I Illil. I liii;:lil I, "•l.llllixll.'.j

/• Jl'KM.i.l \ (
'

: "I I lo III ihi' i|

• iiiiii III .III-.., t .1 ...ii\.. Villi..- I.\ III.' infi
|H', in. |i.'i'li.i'iiiiin.i'. Ml' ).. |,||| ||„. |,n|., I

I'llilliiri <i| ill,.

nil III il «iiii r.tr

(111n if iliririftl in || •' *\\\\. iirnl, ill ill.

in;; |.iiriliiiM'i'..,|„...jii||v. j, „.,„|,| ;,,,,„..,,, ,,, ,

'l«' Mlil. Il ..liylil li.il I,, |„. |||„,„ I,.,, ,.^ j,|

i;i»ir I.I ,1

• I' ill

JM'II

I ii^i' III iiii iiins ill

I.' |iiii|i..|' ill

illfillll lltillii ;| llllsl..,. I

• I III

I" riillM'V III. Ill i> |...,||||-,.,| ^^ l,,,,.,

I'"" Iiii;:siiri' liikcn iniilii' ilir .\i 1 I mml
•ii'iniiv ii^ I.I III.. iiiCiini |„.j„„ ;, ,,

.11*111111. '.I ils il i>. 1,1,1 I iliiiil^ j, „,,„|,| I

II 'llllTl illl

llsl..,.. |,.;,V j|,„ III,. ,|,j|

I'li'i' iin:; ; ii wmilil

|ii'iiM'il ii;':iiiisi .,11.- ..f III,. 1,1

I'l'ijiiii'iii:: |.liiiniiil'

in iiiiuiii,! 1,111s

:i-' 1.1 lie

"iilllll llc.'I'SNjii'ilv lie I

I'liiniim*. illl. I III.. I |, iiiijfv

iMjiiiri'il I

lilli'i'ciii siili.'ii.,)- t'l'.iiii his ,,, |,|

11 III' li-l,!-...., (,

|iliiiniil)« li\ |,

'iM.'i'Miy ..f ini.'i'i'M Im'MM'i'ii him iinil il

lilililllill. III.' |..'l's.,n;|| l'.'|.|-..s,.||li,|iM._ ,,,

•111 iiiriiiii. I.v his II. -M ||j,.|„|.

11' vi|i,~i:ii

ilill, ^

Tl< »ii;;;:i'sii'.l iiiiuiiiiilv Wils ilV.lill. .1 I

liill iiiiil iiiiikin- III., iiiliiiii il .|..f..||,|,

H'liiiillnii \ . 11 „//., , IJ (

nil

i\ nil. mill

,iv .1 lt(i\ i. >i

.

I II fKinl.s \ , < ill II . S {\

I'iini'.s cii. I7J

liuii's ch. ";;•

llll" II thill lh.'u,.|i..|';i| nil,. Is Ihi, I ,,|||, ,1

ii'iiirih I shiiiiM I,.. |,;i,-ii,..s I., ;, siiji f

U.l^ l.|.

II' jlill'l It's li, II,

illll'C Tl H' Veil. I. II'. ;itt

Kl' ""iM'.ili.' |l..l|,

..|' .-I iljt I.'!.'!
!

Innl ^iiiiiilc.i il Iciisc v\ illl ;, |.j„| II tl. jHII'.llils... Il ,|j,| ,„

i*|

fefti

-fl



\i>,l, \,«|(,M (>. l-t III II \,| ||» I II

ti|>|>>'.ir »lM-tli>'i Mil' ii|tttMii liitil iM't'ii I'Xi'K I**-'! or ihc

liiiif fur I'M'i'i loinuT !t lui'l iirrm-il Tlif Ifiiwr liinl Im-cii

ti«»i;iiM'<l iiiiil tin- ilffi iiilmii, tlif \i'inlii'. iil»|i'i ii'il ilitit llii-

iloolUlM'i' »lli>lll<| Im' .1 (•ltl« III lllix ollil, Inn llir I'lMMI

IM 111 llllil Mil' illl|l'l I lull

I II 7" -.«,/. V l/i / I i;i(, l."i « i I ill! I
'• «

'li t"«t». II « .I* 111- III

ll Iiii«ltiiiii| .mil \« ifi' iiHulit |iiiiill\ III.mil. ill Mill- lull

fill "iM-i illi |Mifi.i iiiiiiM I- nf .1 iiiiiiiiiii tiiiiili- l>\ iImmii fitr

,1 «.l|l' llf l.lllll III llll- UlTl', lull till' ujfl' lllllol sill' ll\ lll'l'

liiM fllrlnl

It tx.io lii'lil III n \i<il \ l/< l/ii/i'.K. J (ii.iiii s I'll

I t''i. iii^ii ill |>i'iii ll•lllll^<• ii^iiitiHi ihc Ill-it' ill liiw llf ii |Mii'

rll.l'«*'l'. Ill iil'iji'l' III illitillll il HjH'i itir |H't'fiit-||lillli I' III' .1

l<i «i i«<iiill llf till' I iiiit I'.ii I . till- |M-I oiiliiil l'i-|il'i-<>i'lilill i\i-

llf t III' ill! ••,l">i'i| IX ;l lll'l i'><sii|'\ |iil|'l \ III I III- XI lit . ill II I U il ll

mil Mill' till- xIlM \n ili'fi'i t i\ I', llliilluli illl I'M'i lllitl' i/i '•'III

tint \s il i|)>f)'iiiliitit. iiiiil lll<)l|^ll llll iiitiiiiiiixiratiuti IniM

lii'i-ii i.iki'ii Dill iM'fiiii- tlhiii; llif liill

III |i/i/./;,M()/ \ \hiiil, l.'t I irillit'x I 'h, lit*'.', .1 i|lli-xl inll

«;ix iiiiiili- s\ llll lll'l". w lli'fi- il \\,|x ili-iir III I il |lll!'rllilxi'|'

llf I'i'ill I'xi.iii' Ii.hI jiiiiil illl Ilix |iin'i hiix- iiiiiiii>\, il w.iH

lll'l ixxiii\ ill ,1 xiiil fill- x|H-i'ttir |M-|fiirillilllri- il^illllxl till'

Ill-it x.il l.iw llf llll' M'liiliii' til liiilki- till- |M'rxiiliill |-i-|il'r

xi'iit.it i\i'« |i.ii'tii'x III till' liill I lii'i-i-fiif, iiitil till' lii'iiiltiiiii'

xtiiti'x lliiil ill xiirli il I iiNi' il uiiiilil xi'iMli xiillli irlll lii.ulil

till' |M'l'XMl|.ll l'l'|lt'l'XI't|tilt i\l'X ilx |lillljl'X ill till' Milxll'f'x

i.niir.

Ill limns \ '//(' I'llinlilil '').. 7 (||-illlt ."l>T. I 111' I'lili'xl

>i>ii iiiiil lii'ii'.ii l.iu llf il |M't-xiiii wliii liiiil ill Ilix lifi'iiiiir

ii::t'i'i'il fill' till' |iiii'rliiixi' llf liiml finin tlir <'iiiiiiil,i ('mii

|lilll\. lift lllix iillll|tt'\ WIIIkIIM ill i|ll\ lll.llllll-l' iltll'lll|ll

\ll\i III rillll|illll' till' |illl'('llilxi' Till' iitlll'l' i'li|i||i-ll llf tin

|iiii'i liii^i'i' |i,iii| till' liiiliiinr llf jiiii" liiixi- iiiiitii'X iliii' llll till'

liitiil iiiiii xmIiI it ill |iiirtiiiii>' III ilirri' xi-M-iiil |iiit'i'ltiixi rx

III .1 xiiil lifiill'^lit ill llll' liilllii- llf till- xi'M'lill |illl rlliisi'i'x

;i;:iiil|x| tlii'ii- \i't|ilii|'x iitiil till- riiiiiiilii I 'iiiii|iiiti\ . il iiji

|M-iiri'>l thill till- Ill-it' ill liiw li:i)l mil Im-i'Ii In'iinl nf fur ii|i

wiifih of I wi'tii V li\i- vciii'"' Till- ridit'i. iimjii- tin- lii-

(•Illl|xti|llll-x, ll|'iii-|'l-l| llll- I DllVl'Villll'l- llf till xi'MTill jIlll'

limix III llll' jiiii'rliiixi't'x williiiiii I'l-ijitit'iiii; iiii\ nilniiitix

li-iitiiiii llf llll' I'xtiiii' llf llll' lii-ir ill liiw . till' riiiiiiijii

< 'iiiiiliiiiiN iiiii iiiijrrrni;; llicri'lii.

. 'r ' ?'; • „-.»:iSii»:£nrtF'/i5''«i.';i.'*'' ^.arjviw^A



\
'' V \ \t) Ml.

A Xllilm ,i, !:>,.) 1,1. ,«l.ll, I.I IMI-I.-.-. ,||I>I .,.1 .1

• ll\l«illMI ..f tllr i".!.!!. .HIHMm IIm- .. ^Iiim i/ m /, ,,,/• ,,/ ||i,

•'•'-'''- -lll'V'.l 1.. .III.- ,.r lll.in III.' «,.|.| |.|..|MlU
TlifM- fii> r<. ii|.|M-.iii-.l ,iii .1 lull \,\ I,',. |.iii,i,,,„i .|o.,ii,.i

tin- uiiiiiiii- fi.r »|H<. III. |M I f'tiiiiiii. .• "I'd.. .1.1. h. I.nil,
»<'l ll|i l(\ .iti-«.| Ih.il 111.' .A.-, II.., I, ,,|,.| ||,|»l..'. H.ii'
IliM r«i.|in |i.llli. <.. I.ill llii ( li, III. ,11.11 ,11 llii' ||.,|| ih.j ,n,.|

'"•'•'I '• I>|.'tli.ii, .iiiil il,,. I ',,1111 ,.( \|.|hmI «ii>.I.iiii,',|

III,' .If. I,'. hl.ijH'i ( .1 .iii.jl ivi ( nil, ,,i,,| ti.iji .1.1 ,1,,.

oihllli;: It.illi, \ ' Aim. /.,|«. (;,.,,,(,» Il {•.Ml

\i 1 .inliii'^' I.. II -/,',,/„, \ Siinih. :, liriim. i |, ju;t,

III.- i'.,iiri \x \\\ .111,1 1. nil .1 I, ill I.. I' II,,. |,,M|„|.., ,,| ,,,,,,

|M-lllllt: ill.' nIi.'IiM ).. .i,li\.'\ |,I'..|H'|H <..,|,| 1111,1, I .,1, ,\r
I III loll 1,111 I,, ,.|, Il i, lull I I,,. ,.^,., 1,1 I,, 1 1 , 1, III, I, « ||,,>,' |„,,

|H'II\ ll.l> Im'.'II ,..I,| II|I|«| I,.- 1,1,1.1, ., jl.irH 'ri,,- ,,|,||||,,||

is ,'\|i|-,'»..',| .1, ,,|| nliih I <li, liini . I III' lull li,i\ iiii; |„.,.|, ,||,

llli«.si',| f,,|' W.llll ,,| .1 |||l'|Mil|'illl,|lllll III Wlllilli: I" -.llislx

ill.' Siiil III.' .if I I'. III.

u

It

^ f h j t tt I I II If •ti , >.

Ill ^ii'iii \ /'.'//.. I M.iii ;!t;ii. I'.. |..iiij,'« |,, uJM.iM
I., uif III.- |.iir, li.i..-i' li.i.j ,i'^i I i.i si'll III,. |.r,,|„ I'u II,

l|IH"<li,,||, \\\,\V\\ lit,' .|.'|l'll,|,|||| Ii.mI ,|.,^|',',-,| |,i |.!||, Ii.isi'

III. Ill III.' |.hiiiilil). w.'i',. 111,1,1,. ,|,.|,.||,|,,,,(» I,, ii,,. ,,,ii,,,|

.I'l.l ilii-i .ill.iw.'ii ill.' lull I., |„. i.iK.ii ,ii;,,,!|>i ih, II, f,,.,
I

,.„l, MS,,, 1; W.lH ..,|i,| I I, ,11 III,. lill^li^ll , ,|S,.S . ||..,| ,|v ,,,

lllilkiliji llli' siili |ii||',||.|,,.| » |i.l|'li,.», l„.si,||., Im-j||m ,,||

..is.'N .,r |.iii. Il ,»,.|'s ,,i ,,iiiv |,.ii'i ,,i II,,. |,i-,,|i,.| i\, „.,.,,,

-. .Hfi-lx .l|t|i|l. ;il,l,' lit I lti» . OIMII l'\ .IImI 1.1 J , .1-.. lik. lli.-

l.li's.-lil. ill.. .mi.'.iiMii! > ujili ill,, siili |,ii|., i,.,^,,,.., I... in;:

|."^i<.|llt',|. \\ l|,.|',. ;, M.||,|,,|. j> ,.i|||||,.,| I,, ,, ,|,..|,.,. I,,,.

-|..'. ill. |..ir..|lllill|l,. .111,1 I., I
,.>, |N^i.,|| ,i|| , I,. I';, nil ill |,.l\

Ml. 'Ill .if till' |iiii'. Inis,' iiiMiii'S, II.' u.inlij .iN.. I.,' I'niiij.'ij

\i< li;i\i' ill,' |-.'::i*i r.ii i.iii ,,r ill,,,. ,u.,i,|,.,|

|v<,/,/,,,, nilhnnl I'm null \ y^m ,l l,l l il I

\h I'll I fill \
.
hi III, I. i:, I ;i';iiir> i i, .".uj. ih,- |,hiiiii in

|illl'rli;is,',| riKiii • '..lfi'^,111 il mill |,ii\i|,.M,. vvjili ,,

liulil 111 .i\.-il!i.\\ Ian, I I,. |.,n;;inM i., t|,,. ,|,.r,.|i,h,ni. an.

I

.ilisiiiiiicl at III,- iiisiaii... .if ill.' il, '1.-11.1:11.1 r,...,., ..!.,..;..

ill;; fi'iini (..n'i;:aii an .i^siuii llli'lll .if a I1..II.I »'rlll'il|>> I IIII.

» ^' "•'»' K^^);^:w7A^•Jnr\"«^;TOrt»Kg3t>«rls?^«e5lr^?r.XJ



11*!'/ \ssii.\i:i;s. n iji II \si:i{>. en .

\\jiUi so Id II I (IcftlMlilllls hiMil. Ill ;| |ir<ii'iMMlill^ after
ttiiniM iiiki'ii liv phiiiiiid in ri>iii|irl ilcfiMiihiiit s|MTiti(iill_v

li> |»frftiiin ilir ic.iii'iici I (itiiiiiiH-il ill ihc IidikI. il wiis

liflil iliiii tilt- Wiiiii III' il I'liiiiiji; issj^iiiiii III u|' tin- liiiiiil

riillld III.' ill- Ijiisnl ;|s ;||| iiliji < I jiill ti) llir jtiil illl ill "s

iij:lii III i-i'lii'i',

I'll 1 1 liilsi / /(•//// \ i,t n I
.

Ill till- rjiSf III' Ihilfiii- \. flnlliiiiiK . J[ r.r. CI". ]-2-2.

till iiii|iiii'iiiiii iiliih I I'ii t (Illl iiriiir«i. A |iiirti| ii<;i-cciiM>iit

iiiiii liccii iiiiiili' for il Ji'iiM' fur It'll vi'iirs mi ii-riiis of tin-

jiliiiiiiilf ili'iiriiiy; m- |iii_viii;: ifiiiiii ritlii-r in ili-iiriii^: m-
in niiiiifv Afli-r (In- iiliiintilf liiiij I'liii-n-il iiitu |ii..x<|.s

sioii iinil rlrjiri'ij il niiiijliir nf inics. ilic ilrfi-niliinl snjil

llif lot til II jiiirrliiisrr wl jt'iti'd illl' jiliiiiitilV.

Il wiis Im'IiI ihiii illl' |iliiiiitin liiiil nil i-n jy iiiDJcr

till- iiiiii'i'iiirni, nut liriii;; in writ ill". Inn (Jwviiiii' .1.

siiitl thill ihi' jiiinliiisi'r. hiiviii;; iiiiij iiriiiiil initiri- uf tin.

fiKi lliiii til 'iliiiniilf Wiis in jiiissi'ssiun nf tlii' iirupi'rty.

WHS III III ml III i'iii|iiiri' ill! liiml infurin liimsi'lf ilmriMijjlily

iif till- itJiiiiitilT's rjiiini iiml ri;;lii tn mhIi |iiisscssiiiii.

niiili-r jH'iiiiJiy. in ili'fiinli ,,{ sn ijuin;;. uf lii-in^ iinilc

siilijcii ill
I •iiiii-i III' i;i|iiiiy III Illl' siinii' rdii'f w liiili tlic

pliiintilf riiiilil siilisiiiniiiiii' .lyiiinsi ijir jiiiriy fnnn
wliiiiii III' jiurrliiisi'ii, ••iiiiij, iis il si'i'iiis III nil', ihr |iliiin

tilfs rliiini (ity ri'lirf. if iiiiy lir Ims, wtnilij lif fur spi'i-itii-

prrfiirniiiiici nf ili-' iiyri'i'iiifni \,,v iIh- jciisr wliirli \h'\

I'rill. I till' pni-iliiisi'i'i. hiivinu Innl imiiii' uf iiinimiir's

jiiissi'ssiuli. wiilljil III' ;is liiilili' III ^i-iiiil i|s ihi' ilcfi'liihint

«uiilil iiiivi- I II. hill! Illl' fi'i' siill ri'iiiiiiiii'ij in him."
il;ij,Mrt_\ ('..1. iilsii siiiil. "iliiii ihi' pliiiiiiiir's miiv it

mi'ily wiiiili! Ill' ii. ruiiipi'l spi'iillc jH'ifiiiniiimi' iiml. if

su. ihi' rliiim sliiiiilil iM'ii^iiiiisi |»i'\('i'ill. ( ihi' pnriliiiscri ,

instciiil uf till' (ji'fi'iiijiini, ihi' iiri;iiiiiil uw iii'i-.

ill \])r ('ill /I'll III iuii III Wnlliiii \. '/'/(( iliinl Wish I II

I'll. I '';,. :'. ( ).A. IJ. II. in runsiili'i'iiiiiin uf ii liunns lii-iinii'd

li.v ihi' pliiiniiir. till' W I'lliniiiuii. (Iiiiy \ i'.rinc |{v. <"um-

piiiiy riivi'iiiinti'ij III I'li'ii iiiiil niiiiniiiiii ii |ii'riniiiii'iii

fri'iul.l iiml piissi'iijii'i- still inn iH ( uiwiinsiuw n. Sliurllv

ilfti'I-Willds till' ruilij \\iis li'iisi'il wilh linlii'i' nf this iliil'i'C

iiii'iit In illl' ili'fi'iiiliinis. w hu tlisi'uniiniii'il < iuwiiMsinw ii

iis il ri';:iiliir siiiiiun. mcii'ly siuiipin;: ihi-ii' « hm tln'ri'

^'"^.kW'WriWHnR IIIWIIIIIIIW IBIWI* iWilliWIWIIIIll Illl MP" I II gv^'»iBT/i"»<M'f<<ay
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«. ..• nuy ,MRsH,«,.,-s (o Im. Ih ,|uwn „r (ak.n ,.,,. It was
'••'l.l amrm.nu ll... .I,..-,-,... ..f S,,n.««,. C. ,|.al ih.- ,„.•,•..
<'r.Mt,„„ of Mta.i.m l.iiiMin-s was i,„t a fnl(ilin<.iif .,f ih,.
;'"''";""• "'"' "'<" ""• -iHini.ipali.y was nilitl.-.! .,.
have It spccitiiallv |MTfoiiiii'.l.

Ill Oshnnn v. Oshon,,. :. ( iiaiil's (
'li. (Hit. (Im- lurattv

..f .in.ls ,.f ,lM. rrmM,, ..v..u.(...l a l.o,,.! i., favour of on.,
of his sons fur 11... ronvrvan... of iif(v ancs of |,is lan.l
f..r .1... pnrpos,. of prorniinj: his niairiaj..- with a pariim-
'"'

'V'-"
"'''<•''• l"Mvv.M-. nrv,.,- ,..„k i.hnv. ami th.-

s..n aft.-iwanls nninir.l , ,!„.,• «o,nan. havin- in thr
!";""'."'" '"''" """"<"" •"• '•"<"!' I...ss..ssion of (in. 1 1.
'h.- lath.-i- snhs...,n.-ntly .•onv..y<-.| to an..lh.T s.,n for
Vi.lnr. h„, wiiol.a.l nolin. of xistm... of ,|„. l,„„.l
!""','"' "I'l'l •'•ran.iol.lain.Ml th.-Crown pal.-nt for the

,

"" •
""•' ^ n-fnsin- to r,.,-o-ni/... il,,. ri-hf of his

'"'"""'' '""'"' ""• '"""•. •' '-ill Wi.s lih-.| to .on.pH th<.
spiTK,.- pcrforinanr,. of th<> afrr,.,.nH.nt ...ntain,.,] thnvin

t vvas h.-hl tin.t asaj^aiust a pur.i.asrr for vain., the
h«.iMl was voluntary ami «onl.l n.>t hr ..nfor.cW.

/.'v/o/</»/ ti,/,iii,st Oinirr Sl,i,ii/i,if/ I,,/.

,, . V'""'"
""••'•-ran .-stafstamis l.y.ami aihnvsa

'"'•.I |..-rson to appear as the own.-r an.l ,.ni,.r into a ron-
"";.' """'"''• ""'•«ner will l,e ,|e.ree.| to s .itieallv
P'-'-lorn, snrh .ontrart. When- the owner of an estatewas present an<I pern.itte.l a thini person to a-r,,. U,r the
NMi.'ot his hin.l aiHl the pnirhaser was h-t int.» possess!,,,,

V'"""" '"("•"^•"••'"^i""l.»"'i"f,'afterwa,-,lseieeteahv
>lH- owner of the j.n.perty, til.-.l a hill for pavn.ent of the
\aliie of those in.provenients. the Court allowed a dennnrer for want of e<iuity. /huis v. Sn,„/rr, 1 Cranfs
'- II. li>4.

,

I»J«I1 I IWU "' -imWf ll*"TWtliH^IIHU^W""1M
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CHAPTKR y.

LIAB'Lnv OF SciMK (OMI'aMKs Kok Till: ((..M|;a( ]> ,,|

THKIll l'KO.M(iTKK.>.

§246. Andthkr vi'iy importHiit e\.ei)tion to the The,]...

^ronoral rule, as to parties to the o(.ntiact alni,o being [mLv.i
parties to the action, i.s lurni.slied by the rule that in
certain cases a pul.lic company may after incorporation
lie sue.l for tlie specific performance of contracts entered
i'/o by the promoters before incorporation.

§247. In the case of companies incorporated bv in m,

certificate under the provisions of the Railways Con-
^'i';;;;,'-

stiiictiun Facilities Act, 18(14, contracts relative to the
jairelmse or taking of lands (nr the railway entered
into by the promoters before the incorporation of tlie

company by the cerliticate are (by sect. :jO of the Ae()
made as i)inding on the comiumy as if they had been
cntired into by flu- company. In the <-asr of com- i„ „(,,„,,

panics incorporated by special Acts of Parliament the
''.' '"'^'

'I'ictrine re.-ts upon decisi(.n, and was intro.Uieed and
'"

ichd upon by Lord Cottenham, on the ground that
the company stands in tlie place of the promoters, or,

'" use the language of Lord .ielfrey in the Court of
•Session, that the fact of "a party having passed from
I lie chrysalis to the butterfly state "' creates no dith-
'iilty m the enforcement of such a contract. This
'•"trine thus established has, as before stated, been
-ul.se(iuently made binding by statute upon a particular
class of railway companies.

' <'alfilni,l,i„ ,,.,./ n I.....I .-!. w
- ' ir •••,.--,•,:. Jim-:-::: i;.;i::ray (. v. J„f .)f,f/iH-

tr,it,s uf llfSfnshunjh, li M'Q. 304.

i\''

-5^

c:.' •/• x-i'
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V, tirtinii

Jiinrlion

Hailtciiij

Co.

H.iiciinh § 248. Tin- principle wa.s first introlucoil in tlif him'

u{ Kihnii'ils \. Tlh' (iiinid Jmirtiiin Jiiii/irm/ L'n.' Tlnic

MoHs, wlio WHS the iij^fiit of the proimitoiH of a railway,

I'litoro'l into a cDiitmit witli tin- trustees of a puUlic

liigiiway, whilst thf rnilway Hill was hoforr I'arliamoiif,

l»y whith Moss aj^Mct'd tliat In- would I'utor into a luii

tract to till' cH'i'it i)f rortain clauses wliich the trustees

hud been desiiou-i to liuve inserted into tlie Hill, and

would jjet the same ennfirmed under the seal of the

eoni[>any intended to he incorporated,— the eontnict

hoiuf^ expressed to l>e made on the un<lerstanding that

the trustees should otl'er no opposition to the Hill, and

that the contract should he voiil on Moss's di'livcriuL; to

the trustees the ent,'a!j;enient of the iutendetl compiiny

to the same effect. The Hill passed : the comiiany [)r"-

posed to make a road across the railway of u narrower

width than that stipulated for Ity the clauses before

mentioned : on a l>ill filed by the trustees against the

company for a perlormance of the contract and an

injunction, the company was lijld to be bound by the

cimtract entered into by the promoters before incor-

poration. " Thi^ (juestinii," .said !..ord Cotteuham, in

delivering judgment,' " is not whether there lie any

bindinjj contract at Law, but whether this Court will

permit the company to use tlieir powers under the Act

in direit opposition to the ari'angement madi' with the

trustees prior to the Act, upon the faith of which they

were permitted to obtain such powers. If the company

and the projectors cannot be i<leutitied, still it is clear

that the company have succeeded to, unil are now in

possession of, all that the projectors had before : ihiy

ai > entitled to all their rights, and sul>jeet to all their

liabilities. If any one had individ lally projected such

a scheme, and, in pro-secution of it, had entt:red int'i

arrangements, and then ha<l sold and a-ssigned all his

• .My. >v (.r. ii."0, .S. C. 1 iiaii.

('. 173; k'fdre Slmclwt^ll \X\, 7 Mv. A(j.

f'ro'iJ^^HS'-^sPTT^w; ~s;'j??iagr«: r-^-jevpmint?j^i^mK9iiPSiA



ritOMOTKItS- (ONTKAil.S.

inteiiMt ill it to another, tli.r.' wouhl l.e im |,.g,i| „|,|i,rft.

tiou lu'tw.M.M tlio.sn who ha.l .li-alt with tjre ori-iniil
projn-toi- ami .hikIi pinvhasor ; |,ut i„ this Con'if it

would 1m' otheiwi.sf. So h.'io, as tlic miiipniy sf,i,),l

ill thr phi.o of th." proji-rfors, thoy .Hi.nut iepii,luit.-

aiTaii,!,'cnuMit.s into whi-h sii-h piuji-.tois ha-l .lit.Tcl ;

thoy cannot oxcrri.so tl:.' pc.wors jrivfii l.y I'.ulianu'nt to
such projectors in their corpurate cap,icit\ , .ui.l at tiie

same time refuse to comply with tln.se terms up.m the
faith of which all opposition to their ol)taiuiii.-^ Mich
powers was withheM." The sam." principle was "snl.se-
.juently acted on l.y his Lor.lship in the cases of St,,,,!,,/

V. Tin Ch<s>,',- iliill llili,„l„,ul H.vhnilJ r,,.' and Ae,v/
Pilir V. Tlh Euslrni Coiiiit'irs li.iihnnf (\,.-

§ 249. The cnditions ii,„l,.r which the doctrine in

•luestion is applical.le, if they have not I.een narrowed
l.y .sul.sc.|neiit cases, have at least I.een im.iv (learly
defined than they were in the cases alreudv referred to.

These conditions seem tr. l.e, (i.) that the company must
have taken the Lcnefit of the ctontrai-r

; and (ii") that
the contraet must he for something warranted l.y the
terms of the incorporation.

§ 250. (i.) The company itself, after iiie,,rporati..ii

must either have taken the heiielit of the <-..ntract, oi^

haveotherwi.se recognized it as a contract l.inding'on
them. It is not enough tli.it the ..pposition t(.° the
uiteuded Bill was withdrawn, as tiiat is a consideration
moving, tiot to the eomi.any. hut t.. the pronu.ter.s.
Thereh.re, where a .-ompany was incorporated in c..n-
se.jnenee of the withdrawal of the plaintirt-s opposition
l)ut after that event they had not entered upon any ..f

tlie lan.l, or in anywi.se adopted the contract, except

'
:i My

^:
rr. 77:!; S ,• , K,.,l. .w-. <^,., ;i My. .v . V. 7.1, a,„i in

>*i; lit'loit! Miafhvell V.C, ;i ,,

. L'»i4.

1 •:•-'. Soc al-o
/

119

Cm.
<liti<M|'4

wliifli th"
iliii'triii.'

is iip-

pli.Mlil,..

i. Tbo
I'oiupauy

mtistlmvo
taken tLi'

hciiflit of

tlio {'011-

tniit.

- 1 iaii. (,'.

,r,l I ........ l.„.

V. I'lir I.lill'lmi illid IJi-i'lih.ti

l:<ibnui O,., 1 li.iil. C. 2,',7; ami

M'in.htfl,-,- unU liinnin.jhaiii, llnil- •S'/'""'/', .lac. til.

m^'msBm^mr:^SMrjwaiBVitm^xaa^'-7is:^:^:B^ iiiw ii— i mww tra^ag«gr5^giit^/<witjay^y?gg?
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II

v.

ilitilM,

ill

U

by fruitlcHH negotiiitioiiH, I,or«l Hnmiliy M.H. ivfuHcd

Hpccific perff»rnmiic« of the ruiitni't, ami dei'liitcil t<>

onliT the (lot'»'ni|iiiit.H t<» lulmit the viiliility ot" tlic coii-

tniet in an artion at Liiw ;' and IiIh lior<lHhi|i acted on

thti Hame prim-iplc in tlio ciise, wliidi .shortly afterwards

came liefore him, ot' /'/->/<"( v 7//- /Jri r/ninl Mun-
rhi'shr iiiiil \iiriit.sf/i\ iff. Jiiii/ii'iiif C".' In 7V" E'lil

i>l' Liiii/s, 1/ V. r/ii' (iridf Sxrllii rii Ji'iilicin/ C". ' Lord

llathcrlcy (tlien \'.('. ) explaintil the principle c)t' thrs«'

<aHe.s in a way wtron^ly Hupportinj^ the lirst rondition

aliove stated. He considered that tiie cases did not

proceed on tiie principle ut contract throujfh tlie a;,'eniy

ot' the promoters, Imt on the principle that thet'ourt

will not allow a liody to exercise powers acquired \>y

means of a previous contract ami arranj^enieiit, without

cirrvin"; that contract and arranneiucnt into full ctlect.

To this extent, the Court acts negatively; l)Ut having;

once aeipiircd jurisdietion, then its action is positive

as Well as negative, and theret'ore it will not merely

restrain the doinij of aiits <-ontrMry to tlie contract, imt

will enforce every portion of it. Lord (ampliell al.->o,

in his judiiiuent in 7'/" ]\'i-l,iii ijumilhs Riiilmni Co. v.

ffiirl., •<,' supported the .same view of Lord Cotteuhanrs

doctrine. IJut it must he added that Lord St. Leonards,

from the oliservations he made in the last-mentioned

case on (imii/iii/ v. 7'A(' Ciilfli<''t' r liitibrntj C'".,' appeared

inclined to uphold that doctrine in its utmost generality,

and to hold that the conduct of the directors, after the

Act, in relation to tin' execution of their powers, cannot

absolve them from liahilily in res|tect of the henelii

which they .secured i>y the withdrawal of the opposition

to the Bill, .\sjain, in WilVtinns \. 'I'j,, St. (ni'/y's

lliulioiir Co.," the company after ineoiporatinn had liy

I (in,.,/,,!/ V. r„/r/,. >/,;-, ,|-,-. ItilH-

ii'iy I','., 17 \k\i\. I-I'-'; Wi/liiuin' v.

,St. 'in I rill's llitrhi'iir (',,.. ',i .Iiir.

II .M.i; '/ :

Ut! u. .V 1. .vt;

17 l;.Mv. ii:..

|e ll;i. t.iil.

.. li. I,, c. :;."i..

J be (i. .V .1. :>1T
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an a^rt'enu-nt Itceii imi.lc partifs to ait luiiori l.\ tin-

plaint itr iij^minfst the pruiuotor^ on a .ontr.i. t ent»'it'.l

into l»y tlu' proniottTM \>i'fnn' iiHdiporati<iii, and had
• onst-ntt'd to a judj^'inent in that iu-tiun. That jud--
uiont, l»y con.sont, wn.s hold lo In' a Mitli.imt vrr,,?^.

iiition of the rontiiict of th.' proniot.Ts ;is a cmtm. I

l.iii.lin.; on tlio .onipany to <riv.' tin- Comt of ('Ii;inc.'iy

jurisdiction.

!? 261. Whore the .ontia.t is within the |.o\vois ot
tho future cumpany. ;.iid i> l.cncti.iul lor the coniiiany,
and the eonipany Mies upon ii, the other e.-utrartin;,'

party enniiot, on the ground of want of inutualitv.
rai<e any olijeetion to the eompunys eid'onin'.r the
contrail.'

§252. (li.) The >rcon<l condition, viz. that the con-
tract nui.sl lie for soniethinu \varrante<l l»v the term:,
of the incorporation, iind whicli the companv is there-
fore ...nipetont to perform under the pnuvrs of it>

A<:t, is estahlished and illustrated l.y the ease of 77,,

('<il,<l,mi,,„ ilnd lhl,„l,„rlnnsli:,.' Jn„rt;,,i, h',,;i,r,n/ (',,. v.

7'/o M.l;fistr„t,.s of II.U'MJ.ur.jli,^ uhi, .1 .-aiiie Lcforc the
House of r.ords from tho Court of Session in Scotland.
|'1h' ma.^dstratos of Holenshur-h liad agreed with llh^

I'lnnioters of the railway t-. afford the projected c.ni-
|"niy certain facilities for the con>trueti.,n of the
laiKvay throiiLrh the town, and to petition i'arlianietit
ill favour of the Hill ; and the promoters .,n their part
;'Wcd that the c..mpany -hould pay for the niakin^
"' a ipiay and harl.our, whicli the maeistrates wen- to

^'i'l'ly to Parliament for power.s to make. Lord Craii-
W'uth, after aiiimadvertiiiv' -'ii the general princip|,>
introduced l,y I,ord Cnitenhani. decided the case o„
'i"' .i;i-nuud that, in the in.-tanee. hrlure that .Fu.l-e,
•!" acts to he done were within the power, of tliJ

"""I'-'iiy when incorporate.!, whereas here the ol.ject of

121
.,i.

I "iitiii. I

aliil Iniii'.

IM ill.

M |1„.

lJlil,| hilS,

III n u.ci

. uit.-.l l.^

llir t. rni-
'i| llM'i.l

ir

iixlj. ,;l,i„d I ,iii,l,rid,i, J;

1 M-Q. :;\>L

ti/ Willi I \ '. >V 11. 711..
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Coiitr.ic-t

Uuubts oil

lUu ;;i'iio-

nil pi'iii-

the nrritnu<'iiu'i>t WiM to iipply t\w luiiiU niim-il uii'ler

li>j^i-<lntivf autlmrity fur tin- piii|K».-M; i»f the railway t(»

ail iihji'it l'i»ri>ii,n from that ot' tho railway, iniiiulv, thf

roiiHtriK'tioii of ii pier iiikI harltoiir.

$268. A'^ain, in l*i<^ii<ti v. '/'//< /Ji;r/Mi,,/^ M,iii-

I'/ii M/gr,)intl Xi ii'i'iiill''-ii/i,iii.-7%/ne Jiinrfinn liinliriii/ ('".,'

Lord Cnuiworth hohl tliat a <oiitrart to pay r),<(00/. to

)i person for not oppo,iin;,' a IJill in I'arlianieiit wonhl

he (////-/ riris ,,( n railway compmiy when iin orporate<l,

ami tlieri'foie that it (•ouhl not lie enfoicetl a^ain.Hf thi'

eonipany liv leartoii of its Imvinj^ heen eiitentl into liy

the promoters.

A very Hiinilar ilceisiou wan pronounciil hy Kindeis-

ley V.r, in 77/c A''/// «;/' S/irfiv.i/mri/ v. 77/i' Surth

Sfiilfirilsli'w' Itiilwiii/ ('o.' There the promoters had

aijreed to pay to the phiintitf J.ooo/. for his sujtport in

olitaiiiiuLC their Aet, and tlie directors of the lonipany

after ineorporatiou hud ratitied thr Itui-jfaiu. It was

lield to lie itllni r/V. s of the company and not liindini;,

thouij;h entered into l»y tlu; promoters iM'fore the passinj,'

of the Act.

§ 264. Not only have these conditions heen imposed

ou the doctrine as lai<l down by Lord Cotteiiham, hut

jfrave douSt.s have heen tlirown on the very principle-^

of his decisions l>y Lords (,'rainvorth and nrcnij^liam

and l»y Kinnersley V.C. Thus, in tlie e.isc alreaily

I'iiTred to oi r/iv Ciiliilinniiii iiiti/ Dinnlntvtiin.-<hiri'

Juiffioii Ji'ii/icm/ Co. V. T/ii .}fii/l.s/r<if>.s iif /Alftis/mri/h,^

Lord C'ranwurth, iu a written jud;;ment which liad

Itefore its deliv( ry received the concurrence of Lord

lirougham, thouj,di deciding the case upon the point

before mentioned, fully i-onsidered the general prin-

eii)le iu question, ami disapproveil of it. His Lordship

' :. II. L. c. v,or,, (i:ii. s,c uIm.

Ltmuiiifttr ('iiudi (Jo. v. !^lirnr^bunj

itii'l lliri/'iint Ilaihniij '".i., ,'! K. vV

J. 1154.

V. ^^ ihtiT'ii's llarhiiur ''". , .'i -I in.

N. --. !^M4 '^.::A !;-ha!!y M.l!. .

'^

Do U. >\: ,1. 517.

^BSP^'.Vf -.sf'-ti»«ri^i<5V*,-':»i»7W»«A.:3s«r smj^... ia^iKj&^r-.
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ohwrvtMl tlidt tilt' iliMtriip' iii |Ut'i(i>ill riii||i| he ,u|i

|M>ttf<i only oil (h,. if4-tuiii|>liuii that till- f..m|)iiiiy wluMi

ii riMirHtftl M in -tiiliHiain c, ilmiiuli ii'it in f'uriii, n
ImxIv «llrri'c(||iiir to ti It' ii"'iit-< iiinl inmiiiir iiit,, till-

|il(i<'' III' till' projiTtor-*
; ami llu'n |ir.M i'.'i|i',|

timt, Ml IIH
I
mi- ni. Ill, II m ,||ili ,1 li'..|v niith-i in l'..iiii

imr ill sulHtiiiir.'. TI.- ImhIv ii r|p..rutr.|, \i,- .ii-^iicil,

i-4 linf riilllilli'il h) till' |iiuji«i toix. iilul liiav iVili ill! Iinii;

intiii' (ifthi'iu: the A-t ol I'^iiliaiiu'iit wlun ih-m-A

hci'omi'M thi' ilini-t«'r of the i ompaiiv, pr. -i.iihiii.j its

ilutit's ami il.rliiriuj,' it-i li^liN : ami all pci-ion- Im--

roiiiiii'^' sliart'li-ilcU'iH havo a ri;.'lit to nnHi.liT tluit ilii-y

art' iiilitlcil to all tlic lii'iiftits In-lil out hv tlif A. t, ami
liiiMi' to no olili;,Mtion Icyoml tliu^f wliirli aiv tliiTi'

iiidicatoil ; tImt to |Miiiiit other tmiis to l»c iiii|mm< .1

oil thi' .shaii'liolili'r.s ln'Iiiml tlic tcrim of iiii or|>oriitioii,

uoiilij h-ml to iiijiuy to tli.' slniirhoMiis, ami oftni to

Ira ml, or at l( ait a surprisi' mi tin; li'j,'i.s|aMin ami
s as to |iarti(ular m.-n's orthat, to nii'ler speiial term

lt('i>oin himliiif,' on the eonipaiiy, they oui,'lit to lie the
Mii.jrit of Hpei'iai ilaii.se.s in tin- A<|, wliereliy th^ wlioir

truth eoiilil lie diseloseil, an.l neither tlif leuMiiature

Jior any person tak

111 the eii.sc of /*/rv/,,/t V. 77/, A

iiij^ siiares (•oiilil roinplain. A ''tun

A I iri'd.sf/r. "/' .'/'" Iiliirh

''//'""/, MiiiK'lh ^1, r, dull

luiihr,ti/ r,,.,' Lords
Cranworth and Brou.;!lain e\pirs-ed similar views of
the doctrine, altliom^rli the jriunnd oil which thiy dis-

iiissed the i.laintitr's appeal was that the lontiaet w.is

111 itself eonilitii;iial on the (•onstrm-tioii ff the rail

•ly. And Kindcrsley V.C. ii 1 a ea>e alrea

to- expressed himself adversrh- to Lord Cutt

ly leteritil

eiiliaiii s

view.

m

11. I,, c. i;i iitiiiii liM

KviMoii nf |,,„a i;,.iiiiiiv M.I!., i;

H, ;iv. I 1. CI' tlie h:lliir iM«(' bcf.i

l...ni r V.( ., 1

N. S. .'.-.»-*', a> to w

l«-f..

Ill' Ii s<

si.ilT,.r.l>hi,' ll,tihr.ui I ;,., I,. |i. 1

I-; 1-
'>'•

m
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>«t»ir (it

tlltf^Mtlli

rl(lr«

§ 866. In tluM Mtutt> uf till* autlmritini*, it Ik liittictilt

to ^\H'nk witli I'frtniiity uh { > how litr tin' <|iM'tritii> in

t(iirMtii*n in to Ih* i-o|i,-<iil<'i-i'(| as Inw. ()» tlu- oiif Immi,

if was ri'i>€»ut<i|ly act«'il ou liy Lml ('otti'iiliam, uuil

appt'iii'H to liavf In'i-ii Miio|>t(><l \>y LokIh ('iiiii|iIm>II /itiil

St. I.roiiai'il^ ; oit tlu> otiii I' lianti. the princittli'H u|Hiti

wiiirli It tiHtu have Im-cm iiititiM-d l»y Ltnl ifatht-rh'y

(vslicii V.*'.), ainl li.ivi' Ikiii ilittiiiitly <li.ia|)|ii°oVi'<l .if

\>y I.oi<1h Uioii^'tiani iin<l Cransvoithiuni KiniliTilcv V.t'.,

ii|Kiii ivaMoiiinnH, to -lay the \c.\M, of tin- ^n-ati'-^t \veij.'lit

aiitl rojr,«!i. y. Ill tlif |iiiljfiiii'nt of Knul' ixliy V.C. in

tile i-nni' l.i.st iclVin il to^ will Ih' fouiiil n vfiy <at"'tiil

^talfineiit of tlu- na-oiiinj^ for an<l a;jainst tliis <l<H-trinf

of l,or<l ('ottrnham. It is ilitliciilt to n-fii-ie as-n-nt to

lilt' K'aninl .Iih1u<'h coik lu'i"ii that "it woiiM 1 c niosi

tMiixoiiaiit with If^ial |iriii(i|>lc, iuo-»t ju-it, an<l nio-it

fi.i thf [tulilic 1h'M« tit, to liulil tint roiiirurtH of thf

|it'oiiio|( r.s wiili Itiinlow iK'i's ari- not liimlini; on th*'

• iini|iaiiy, iiiilis.^ ^amiioni'd liy ihc .\<t <oii.stitutiii'4

thf I onijiaiiy. '

' I., l:, I l:.|. |.|.. ..l.-l^

^^'^'lyj'jmamamBiiirissi^^'^^ttB^ IV .aCtil^'r



<HAPTi:i{ Vl.

\<>KN' \.

"'"•I"' I'yan ..y.nt n..|.,i„. ..,n.i.l,.raiio„. a. ..,m,.|i,„..H
'- »-'-"

"H.'r.l.„g an a,.,.ar.nt ..s...pfi.,M tu ,1,.. ,,.1.. tlmt n„Iv
I'Hiti. s to tl... ...i.tm. t run 1... |M.fi<.H tn f|„. anion '

§267 Whrri. uKonts .ontn..! „st..„.il,|v ns .u-h v,.„„
"M.l u. tlH. „„,„..., „( Jhnr piinripal., |i,,[,. ,l,||i..ultv

'';«" '"'"

toHUean.l Ik. ,u,..|. an.l i, j,, !„ ,1... hIm..., f
'

.;„,
"

''

.•.r.unHt«n..CM. in.p.o,„.r to nrnk- .,,.1. an a^r.nf a party
"""•' '" '""• ••'iM-. wli.iv an a-nii h.vin-
t wliat.-v.'r wa^ nja.k- a .u-plainfitr, tli.. l.iH
to I,.. .IrmiMTal.!../ |5„f - „.,„,j ,,„„,,,

iiof now follow.'

§258. Who.-.., on tl,.. ufl,., 1„„h1, ,^ ;, a,.p,.arv..„.-
';''""• '''''••'' """•- ''"•' - IHinripak ,1„. ..as., isr ""
''"'7"*- "'• l'n>-ipl.. I.v wlii,l, ,1, ,,,,,

,^,,.'r..

r^^uht..,! JM lai.I .town wit:. ;„vat .1, arn.ss I.v F...n|
p'''

N'M^Male in llu,;,;„. V. ,<.„;„,.. ..Tl,..,.,is „„
•'""'•t, sai.l hi. I.oplship, "that wl...... M.,.h an a..,v,

-

'•'» H ma.|.., ,t is ..,n,p,.t.nt to ,|...w that ..»,• .„
"'th ol th. .•ontrartin- parti...s wnv a... ,t, (•.„• nth,,-

to th.

tl" ii

W.is h.

ni

-'..: s,.,i,!, V. r/,„.<.,.. ij Vs. 177
i-l

;
/.,,,./ V. /,•,•„,,., i; .\fk. :!;i|

/-' /w,7, //„r^,;,, !_. Ws. .:ii. ;:.-,..

'I'"!.- V. /„„.,/ /.,,,,,_ ,^
,,

-
,.:

''I.
'

•: w. i;. :.i ^^,(a-. -Ill

^i>». L'l;,-,, ijii •'I'. <iUnhr.'nk V

I'l;iihiiil').

' l.'-^- "'• "r.l. ,\V1. ,. I.

' - M-A W. -11. (|./„,K,H:;1,
I'r'i.v \\\ i„ .V,/^;,,,,/., V. //„/,,„/.

V. //,.//
" "

I.. K. 7 g. It.

'J.-l
; allirri.el, 1.. I;,

K M'. 'C'.!,

f

II. I.,

T»:«w/' .««»^vr #L.
"'^ T/C'-TIl



lU i',\iiii>> !<• iiiK A< in>N

1 I hit

nhfi 1 » It

•-Ut'lt.

iMTx'tii-. iiIkI .1" t<<l a-* -lull iiv'i'll!» ill IliJikini^ ill!" r<»||

tin. I, >!> in til H\\f till' U||l lit uf tilt M.lllllllt "tl till-

lilM' hiltltl t<i,' iiIkI •llill'i< with liuli|llt\ oil IIm' ntlu'l.'

till' llllllililfl pllll' ilwil" ill'l till"*, vvlirtli.l ill' iliilil'

nil lit 111' 1.1 In' ii'it iiijiiinil I'l !'<• Ill vMitiii^ li\ lli>

Stiiliil • "I I'l nil": fill! tlii- fvi.jiii.i' in n" way < nil

tiailiti' llif wiitti'ii iiiin'inii'iif . It ijiM't lint li.iiv tliiil

II ii I. Ill lilt;; "II tlii«i' wIkiiii, 'III llii' lai f lit It, il |iiii |Miiti

t'l liiint ; liiit mIimw- iliat il itliM liimh .iiftlnr, liv

li'.K.iii tli/it ilir 111 I lit till' a^t'iit, in ij^iiinj; llu' ami'i'

iiH'iii 111 |iur->iiniii <• "I hi" anlliuiily, i* in law tin- ii' t

• if till' |iiiii>i|>ul Mtif iin itu' iitlur liaml, tu al|ii\\

I'Vhli'iiM' III III' ^ivm tiiiit till' |Hirty wlm ap[M'tii'^ mi

tin- fun' "I ilii- iii'iriiiiunt tn I"' |Mi-«iiiia||\ ..iiintrail

in^; |iartv, i' iinl 'ii' li. \\i»ul>l Im' tn aljuw jiuinl • viiU'ini'

III < tinti<iili< t till' wiiiii'ii a'jri I iiiiiit , uinili laiitiot In-

tlitlH'. I 111' Mallllr mI I'l.lll'U, .IH \Vi' ."ll 'I -^lllwi'

ijiuntlx ^iir, ilin" ii"i nuniri lliat lln' autlmi : ot the

a'^i'iil slii'iiM Im' ill \vi iliii^' wlnn ihr i miti ut i-* |i ijiiiiril

tu In' "II.

i^
259. I'll' |irii|>i>>itiiiii at vviiiiji wi' lia\< t liii.s airivt i|,

that fi |Hi-tiiii api'iiiriiii; a-* [iiiii' i|»al may ytt havr

ciintrn till a-^ ii'^rnt tm aimtli'i". whu ina\, whfii iji'

rlii'i'l, .-^iii' 111" !•«' ^iii'l li-* |iiiiiii[ial, 1-* fii Im' iiiialitiiil

liy all thii-i' rii'l-*iih'liltiiill-« a-> tu the H'liiiliii' i/l niir

party mi tin' pir^mial i|iiiiiilif.s ut' the ulhcr, whit h

liiiM' III 1 n ifliirnl tu ill ruimiili'iiii;; hiiw tar thf luiu'lii

ut a ruiitiait is as-i^iialile ill llijiiity.' Thu' it ap{M'ar^

iliar that if A. rmitiait with It. Im' thr pi'rruriiiaiHf

ut anythiii;^ in wliiih l». ni;i\ In- it'a.soiialily taki'ii tu

have ii'lii'il mi ,\.'s pi'ismial iharartrr m- ipialitirs, \

I'limiut ili'illll'i' hil'lsclt till' a;.'illt ut' (
'. su a- tu pl.n r

I'ini ill the saint pu?«ilitiii a-i ^^•^al'l^•^ IJ. that A. Inhl .

I f

l|

I

i

>ic 11,1,1,11 \. llu,,/',;/. I I'.. .\ N. fill.ii,,,. V. Ii\ll(,ltl^t./il,. l:

i;,.-t.i;.'./; :!/;... i

i-;.i.t. •-':

I'lrt 111. 1 h.p. \i

irmti^uw^zji^'jA^ifmj?ssLCMi&
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uri.l naniu. if A. m-r.- (•> ...iitrnrt nitl. |l. i.,r il,..

|Miriht«. ft-Min |,„„ ofnn ,,{„»•• win. I, wa, tli. |.i..|M.rtv

..( H. H. ,,,u|.| „„f rtii,.nvm.U .l.rlar,' Inm-.IC i|,,. aumt
"' '• ''" *'• ""» Imviiii. fl Htafr, .unl.l „..f |NMtorm
''"• "•iili.i.f. Afhl if itiuy. II M ...iM. n.'.l. I» I,,,,

I

'l-»wri fluif in no -a..' .,in ,i ...nliMlini- |..ii»\ .1,. lair
lnni-.|»- Hir )i;r.'nf ..I' „„ imnainr.l |.rin. ,|„,|, ,.,.,|,i

wImto tl.r ...nna.f. ,f r..,||y in I.y Ih. .nnti,-., tin-
|NirlN. niij.t Imv.' Im.-i, a^Mi..Mn..l |,y him to ih. |„,rly
tiiiiii.' ^t' prini i|>iil.

^260. In th.'^,. .a^.w th,. .,,_„.„i j, „,,, „ n.'..-..ai\' ^ •„,

|.aify I.. tl,r «.ti.,n. iii,|..h^ f|„ «;,,.„, y 1... nui |„..v,..|,
,.'"'"

..r fli.T.- !«• H,M.. i„| nr, iiniMd...... whi.'l, .....v i..n.l.i ,,' " "

[>r..[Mr f.. niakr hini a .|. Ln-lanf : an wh.f tl,,. ,,^-..ni

.laim.-.l f., l,u\, ..ni.'iv.l mtu ili.. . ,.ntra. t 1.., In, m\m,
iM'llclif,-

<( 261. 'I'll.' .iii.-*ti..n iii:i\ sum. iiiMi.t ,ii,-r «li, ili..|,,,„. ,,,„,

a iMity has, on tU.' ...n-linftinn ..t' ih.' ..,nti . i. ,.|i
'';',;'';'

t'rv.l into it a-. |>iiiMi|M| m- a-* ai^'.iit. 'I'h, ( nnimiH. ';"" 'i ,''

'"""'' "'' ^^' '"""• ••"or.-tH w.iv l.v .t.itiiii' .MilhMii-, ,1

I', .i.t.r info .ontriictM. I.nt thr , ,t ,t. .. inaiih-l n,
111" Crown

:
o'l a rontia.f . nf.iv.l int,, i.v ,h,.,„ ,hm|. i

lliH aiiflioiify. il wa- h.-l.l on .h-nuiri.T ih if ih.^v .,,iiM
not \,r su,,\ for H\ ili<- p.'rfoini.iiir,.. Imt thai th^ r.,,,

frart iiiii,f I... onforiv.l in th.' ohlinan way in the .a-.,,

ot I'xtattH v(««tf(| in the Clown.

4)262. In -on..' ra.H.'. hoth au'fMt aiM piin. ipal mav i:...i.

'••• sii,..|. TliiiH in ir.///,v V. Il.u<l,n,* iht'iv was a'','

'""Hart v.ith tin- plainliir for t|„. |,„r.hasr aii^l ivn. wal
'''

'

"I a l«'a-'' ill til.' naiiic' of llrn.Ion o,- s,u-h pnson a>
11' ^lioiil.l n.nninat.' or appoint. \h nominat. .1 Cox,

imI ,1 ; 111

' K<,:.lrh:, ;. >-,.., „,y, II.,,,. I I,. I'l. ,„,„„,
Ttii i-.i.) 17."..

S 1^1 ; .lu.i .(, Ml,, I,., I! ^,

Sl,„l,l.,., - ll.l. 1-J-, :,.i.l ||-.,„ ^

h<;l.; V. S.,l,n.,„, I Mv. ,v r,. ||-.,,.//.. I,. I!, n, i:,^ i;,
1-1; ri'icrreil In ji, /..„/,/,/, 'Ii>i,t,,
.- .. \tt.~. V /....,/ ^. .. 1 • II

II. 1 1. .11

I ><j .'.»., V. Sult'ill. I 11. A Mv
.1.

4'

.Win,, T /A,/yr/V, I ( ,,1I. 'Jii ViiK .\l., .-.JI. ,,:. i:

i.ff .

:^S

fJlBrF'lQKKSL'iJCb^V?*''?
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^C>.N

(lf<liiriii'4 he houtjlit for him as his agent. It was

(inlcrcil \\y Lord .Miicclrslicld, atlinniiiij a dciision at

flit' Unlls, in a suit (in wliicli Uoili llcnilon ami Cnx

\\<'n' (Icffml/iiits) for j.aymt'nt of fin- rcsiilui' of tin'

|iuiTlias.-nioii. y, tiiat iIk'v >!ionM liotli pay it, and

thai if llindiii paid it lie niiLjlit prosi cutf the (h( roe

against Cox.

Pincior-*. §263. nircctois of ft puMii- roiiipftny an' agents

of thf roiiipany, and tlii'ir ])i'isonal Hiiliility upon fon-

trttcts entered into hy tlieni is governed hy the ordinary

hiw of principal and agent. " Wherever an agent is

liahh," said r.ord Cairns (then L..I.) in F- r(/H«>ii v.

IIV/.w)//,' "those directors would he lialile; where the

lial)ilitv wouM attach to the principal and the principal

only, the liahility is the li.ihility of the company."

.\ccordingly it was held in tie last men' ioued m^',

that the directors of a railway company wer.i not lialtle

to indemnify or pay damaees to the plaintitf in res[)oct

of a resolution of the Hoard under which the plaintilf

alleged that he was entitled to have shares in th m-

pany allotted to him ;
the resolution heing, if anything,

a contract between the plriutitf and the company. On

the other huml, where directors of a company siuned

a ••ontract (for ti lease), on the face of whi(;h the Court

considered the presumption to arise that they were, a>

I.etween tlieni ami the plaintitf (the lessor), principals,

they were held personally li.dile to jMrform the con-

tiait, notwithstanding that the |)huntitf had in coi ic-

sponden( e treated the company as lialile to execute the

contract.'

§264. In the case of a cvuitract Ity an agent as a

principal, tlie agent might at Common Law sue in his

own name, without in any way joining the real piiii-

ci]»al : in t 'hancerv, however, a suit could not lie

- i li 1 1 -'.

I
I.. 1!. •_' I'll. 77. Ct'. 11/'-.

«

V. /.ord l!>ir>i, 5 i,i. I',. I». at |ii..

- K.nj V. J..h„S'„., -1 II. A M-

if

i

i
'

' I

i

lis.



AGENCY,
I 2'.)

ULjfUit, uiiltvss lii.s rca', priiuij,,,! vvore
niiiintaincil |iv tii

ill aomc .slmpf ii party to tlie suit.'

§ 266. Tl.e prin.ipl,. alro.i.ly stntcl -'

tliat a poison AK.„t
appniiiiig on a .oiitrac-t as piiricipal. tliou-J, milly an

'""'•

u^ront, is yot liaMo on the contract as prin.i|,;,l, .ippli.s
111 caHcs of spociHc performance in K.|uity as well as in
ac(i..ns for (lanm<,'es/ an.l accnlinjrly such an ayent
may I.e sued without the prin(ii)al.

'

In CInnhnrh v.

Mnl.n,' where th.- contract was in th.' name of the
agent, who ,;„ntemKMl that, heiii- merely such, 'lie LiU
slioiil.l !.e .lismissed as a-ainst him. Turner V.C. .;,i,l

that. " the signature ',/ the a-rivement was sutiicient t..

subject him to the lial.iliiy ..f pcrroiniin-- it." hi that
case, after a lot ha.l heen kn.Mke.l .lu'wn to him, A.
.leclaied liimself an a-eiit for ('., who was present, 'and
iiske.1 to have the c.mtia.t drawn up in (".'.s name,
which was refused, and then .>ifr„pd it liimsclf ; it was
there hcM that A. was personally liai.je on th(> coiitra-t.
It wouM, however, apprar on principle, that if, at the
tim,. the contra.'t was sijrneil, l.-.th A and !{.' under-
stood that A. was actinjr nicrdv as ai^^ent for ('., and li
were afterwards to sue A. for s|.ecifi, performan.-e as
I.nncipal, A. mi,^ht allege the undcrstandin-r hetwecn
himself an.l B. at the time, and give parol midence of
It, an.l that, if the allegati(m wer.' proved, it mi<T|,t
funiish a valid defen.e. Ami in manv .'ases it° is

ol^vi.ms that an aeti.m for spo.itie ; erforman.'e against
.111 agent al.ui.- wouM fail, fr.)m tlie in.!apa.-ity .7f the
agent to perform it."

§ 266. There are, however, special .•ircunistan.-es which Case,
sometimes occur, an.l make it proper that an agent '^''^'t'^

' /' r.unl I.ymllmrst in .s',„«// v.

.W'"<,(>,/, Vou. I.")7. .Sfc S. ('. (I CI.

iV Fin. •_':'._'.

'•'(Ve.ss v. S/Hirli,,,/, f. 1!. S E,i.
•"; -1 W. I!. 87(1; .•Siijoii V. Uldke.

K.

* Ji;„l V. iitll,'l<il,. ti A. i- K.

ISC.
; MiKjr,' V. Atkiiisnii, L' M. X- \V.

tlO. ( r. /,..«,/ V. MiU'ir. I C. 1>. 1 1.

I'lO.

•

'.» ll:l. I'.ll.

Sec tnl ni^ § S'.^."^.

i£
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per Hhould 1)0 a party to an action for H|t{H'ific pcrformanic.

In almost all these ea.sos tlie a^ent is an airetit and

Hoinetliinit more.

(i.) 'i'lie claim hy the .\<fcn{ to an interest in llie

proiicrty in i|uestion is one of these cases, and tlierc

the ajfent may lie a party.'

(ii.) 'I'Ih! c(>ntract, as we have already seen, may he

so framed as to yive a riyht of action ai^ainst liolli

principal and aj^ent.^

(iii.) The a^eiit of the vendor often Iiecomes by tlie

contract a stakehohler of the <lcposit paid hy the

purchaser, and in that character he nuiy he a proper

party to ;in action.

§ 267. Thus vvlnre a stakeholder tiii'eatcns tn pay

over the ileposit to th" vendor, he may properly lie

made a party to an action liy the [lurchaser. ' Wiiere

the stakehnldcr laul paid over th'- deposit to the vendor,

ami ditH<idtics had arisen in completing the contract

hecau.sc the dejtosit was not fortheomiuir, the purchaser

mad- the stakeholder a party to a hill tiled for specific

performance, and was held cutitled ti> a declaration thai

the stakeholder was (jointly with the vendor) liahle \'<

make good the deposit, which was re([uircd to discharuc

a mortgage on the property.' So, again, the auctioneer

has repeatedly been made a defendant t(j hills liy the

vendor or those claiming under him, and has heen

ordered to pay the deposit (less his charge') into Couit

'

Ami on account of the auctioneer's right to bring an

action for the deposit,' and of his liability in respect of

piopc
puny.

I i.iillliii;^

intcr.'-t.

11. Hy
ii a.Hoii ()*

liiriii <)(

•ritriut.

li. >luki

hol.lir-.

v.l,,-r,;

-lllK.'.

licMns
iiiuilr

[MltU'S.

^

' Tayl'i- V. Sihiiifi,. 1 My. .V t'r.

lal; I/-iird V. J'il!-;i, I,. 1!. I Cli.

'5 Is. I)istiM<;uihli (llits''ii'i'/: V. l:i'h-

ardsoii, -','• W. 1!. .">!.

^ W'dllrr V. lleiiUiiii, .si(/. ni, § 'Si2.

^ Citlls V. TIiiaOij, Vi Sim. L'Oti

;

1 Cull. \fl'-\, 71.; Fciitiiri v. IIii;/hts,

: Yes. 2s7.

• HV</;/i/,.s V. /,.,)./, I Ueuv. 30.

."i 1 -."I'J, .iinl H/fiikhi.rii V. /V«)V',si, .'•

W. ii. .It p. 23i».

' AiiHolfi/ V. Miii/i/ii'/iji , 1 .Mill.

.'i'.'->; Valts V. Fiiribrotlui; I Mau.

lilly. Ci. lihitkhoni v. I'eurofi. '-".'

\V. li. :it p. 2:!l».

III llv'l'J'KH V. KtOII, [l^.'l] -

1. 1!. tir>7, the aurdoucer had, with

out authcirity fmm the veiitlMr, takm

this i-c !St. Leou. Vciul. tilt inirchi.siT's I.I >.L'. tur tilt ili'i



AUKxry.
l.il

it, it 1ms li.c'n s.ii.l tli.it he can I

with the vcihldi-,' i»r lie may iiitciplcail.

M' III .'ll' It l-o phiirititi'

§268. Still iiltliuiij^rli it is (|„. law that a .-tiikchuM IT Tlh

..!• iiiictioiHMT hoidiiiir ,i ,|o|„,sit iiiayli,. iii.mIc a ilef.'ii-
'Ir','!';,';^,

ihiiit, th'' piojHT practl.T is not to makf him a .IrfVii- ,'" ;'"
''"^

• laiit when tl...' .leposit, uhi-h h^ li..|,|s is >mall, unless"
'

l»'in.<,' applied t . tu pay it int.. Couit. U,- ivrn-es f. -h.

su. Whciv ih.' .l.po.it i^ l,iii,r,., thr .Icpc.-it...- may
properly In- nnule u .lefeii.l.int il h,. has not paid it into
< 'ourt liet'oic aetion.

'

§269. The .nietioneer l.eino am-nt for l.otj, vendor \„,,„„.
and pnreha.ser, nn,[ reeeiviii-- thi' .lepcsit as a >tal<e- ;;'|';7;"

,

holder, is lialile to an ai-tion tor it if the -ale -oes otf
""''''''''"

althou-h he lie also soliritor for the vendor ; aiid wher'e
"''>''

the eontraet provide.l 'Mint a deposit of :!:,()/. >hoiil,i

''"'''"''

he paid ill j.art of the pmvhas.-iiioney to" the vendor's
soli.-itor.-, it was held that they wnv stakrhnldeis."
l?ut the vendor's ag.Mits,' iiieludin- solirit,.r.s \„ whom
the deposit is paiil, '"as a,i,'ents for the vendor,' are m^t
stake' Iders.' .\ee.udini,dy, where there is a conditioii
for p,. iiont of the deposit to the vendor's s..ii,itor '"as
a-ent for and on aeeount of the vendor," the paynienl
nf the money to the solieitor is otjuivahnt to payment
to the vemlor, and, if the eontraet -oes olf uwine- to the
vendor's default, the .hposit eannot he reeovered from
the solicitor, whether h.- has paid it over to his principal
or Hot."

U

it U..S liria th:a thu .lUctinliciT f,,uM

iii:iliilaiii an :ii:tiuii against the [mr-
iliH.^ii'i- lor tlic amount.

' I'aii. Cli. I'r. (.-,tli v.].-} ITo; hnt
>"' tlio Ttli c(i. 171, iioti'.

- Ilu,i,i,irl V. Cttltf, Cr. .V 1'. I;i7.

/-•'/' '/ E'lmoiit V. Sniilli. i; I'll.
"^''

'^' ^^ -'"•

Slo.

Dah' <:f .y,,rf,,'/: v. II •.-,//,,/, l

('ani|.. :!:',7; //(/,;.,/ v. /;.//.•,,, u;

I'. I'l'.i, 171-5.

' 'liri/ V. (lutteri,/./e, I Man. \-

liy. ''11; //iiriiH/foi, V. /fi„/,/,tr>,
I

I!. A- .\.l. .-,77.

' /././-?' V. I).,,,. I,, i:. I c. [..

HO.

••i.'iO, .jr,.!.
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•'ANADIAN NnTKS.

\\'nil ,,j \„!lti,iilii II, \i,,iit.

In 111.' /;//,• l.iniilnrf,.. \. ( ,,„,:. \ . .1 /',„,, („„, ,-„
!« >.<Mt.n:i». Mm. ,,hn„,i,rs .s .ssi^n,...> ..hmn...| s,M...,lii:
!"•••. .nn;..,.v „{ ;,„ n\U--.,\ .;;..,...„...„> fur ,|„. s, f
liiii.ls hiisnl ii|ii)ri (III- riill,, wilier icitir: ^

. ,. ,. „ .

-I't'irii.-. n.C, .Fiiiic r.tli. I!il(t.
I). \ . .Mnril. i:s(|..

'•Fciiiii'. I i.e.

"A'r -<ih It, 1/1,11
,,f mill ^ji,

'•hi ir sir,—
"TlM.Cn.ws \,.s, l';.ssC..;,| CMNiMny h.-n-hv ;,;;, ,„

sHItHV..,.;. ,,irr...,f h.n.l.i.t .„•„,;,, II,.sMHTSnuiun .„,
'"; '"•• '^ •^''"' ''"^^ '-'"'. "• "•'•"lilil. ;.l |,.;,s, „n.. IMIII-
•'•'••I il-n-s„f h„„l ;.t ll„. prirr uf liv.- .iHlJiirs ,„.,• ;.,r,.

'''•;• "^ f'»ll"ws.~w|„.n titl.- issu,.,! tu |.ii.vh.-,s.T lit!,;
I'. !..• u.V..n 1!S sool, i.s llM. run,,.my is i„ ;, ,,nH-,i„„ ,., ,|„
>'•. I liivjiils.-l- to hiivi' |M.ss.-ssiuri ilt nlirc. Tllr laihl
I- !» ilS ,M-J.I- i,s pussiM,. i.s si„.H „ n„ thr ;| ., llrX, .,! sk, .!.•!,

I''""- ••V.Mi.-s truly,

"W
. I'l-fiiir. I.iiiiil Vi,,,i„iissli,in i\"

Th.. I.iii.ls ,l:iii„,,| w,.,,, ,„„ ,1,,,^,. ^|„,^^,| ,^,| j,^^,
Nk.-lril p|;„l, l.llt ..tl.,-1- lillHls illlr-r.l tu |,;,v hr^'U s.ll,-
smiit.MJ tii.-ivlof l.y v..H.i,| i.-,v.Mn.-iil will, imoth.T ,.„..
I'l-.y.T ..f tlu- .i.-f.-iKJiini cuiniMiiy i,t th.- time of sni-v,.y

It \v:is li,.|,|. iitJirmiim lli«' .iii.l,i;ni..|.t appr;.|,..l fn.i'i.
1-' W.V. |-5;{. l.llt oil <iillViviil -lunn.ls. tjut sp,.,i(ir ,,,.,•'

fufiimiin' n.iil,| ,,..1 1... <1«.,t.m..! in tj,,. iil.s,.|.n' ..f uiv
{"•'"'t of iMilimi-ity of th.. imrnt to sril ih,. h.n.i „f ,|'.

<l<'f<'ii.l;inf roinpjniy. mimI thni th,- innv l-i.t ..f tl,,-!,. j,,.
vyslii,- thrif ,.,npiuy,.,. with th,. till.. ..f l.;n..l C.MMn.is-
si'..,..!-. ,|i,| not ,.st„p th.. .!,.f..|„h,„t.s fn.,„ ,!,.nvii,-. tl„.
I'"\v..r ti. sell tl„. hin.l.s.

I'riiiri,,,,/ Ksluj,,,,,!
f,;,,„ /hiil/iii,/ A,/, iii: \iilhniil,,.

I^nii..s !.avi.,i: !o.« nf hnn! f,>r .-.Ar. rnipiuv.-i an
=';;''>it lu S..1I th..m iin.l snppli,..| l,i,„ uiih hh,„k Un-ms „f

;tr|

-if

f



I.L'// \<.K\< V.

ii^M'i-i'iiiriii si;r|ir<l jitnl ncjiIimI Iiv tliciii, rv)|iiii-iii^ fur thi-ir

<'iiiii|ili-tinii iiiilv till' iiiiMH- iif till- |iiii'i'lniM'r, till- |ir<i|icrly

sitlil mill till- ;iiiii)iiiii iif till' |iiiirliiiMi- iiii)iii-,v. Till- !i;;i'iit

wiis \ciliiill\ iiiHtniiiril Id ri'MiTM' ii II pint' liiiiliiT Hi for

siiw lii;:x. 'I'll!' ii^i'iil siiltl mil- iif ilic IniH williiiiit iiii.v

ri^iisiiliuii i>( limliri'. iiiiil llir M'I1iIi>i>* siilMiH|iifntl_v re-

fiisril III iiilupt siirli s;iii' williiiiil sinli i'i-si-r\ ill imi liriii;;

iiiihIi- iiiiil riiiiiiiiriii Til tilling; llii- tiiiilirr ii|m)Ii iIm- liiiiil.

jl \\;is Ill-Ill ill il siiil Tiir .xpi'iilir |i('l rnrillilliri- liV tllr |)lir-

( lijiMT lliiil III!' iijiri'iMiiiiil its niinril into liv llu- iijiriil

nilisl iliili'il llif lllli' iljiiiilili-lll lirlwii'll lIli- Itilliii's iillit

tliiil (III- vi'iiiliirs wi'ii- li'I'i III I'lirmii' iiM\ rliiiiii liifv

•iiii^lil Ikim' ;i;;;iiiiNl llirir iij-i-nt fur luiviiii; iirli-il in

hrcili II i>{ lliril- ill>lllliliiilis. Till' ilrfi'lliliillls wi'l'C

iil'ili'I'ril III p.'iy till- Mllllr iif llir tillllirl' rill iiml ri'llinX I'll

liy llii'iii iiMil III pii.v llir riisis iif till' siiil.

Till' vcinliiis li;iil pill il ill llic imwi-r of ili" iiirciii. l».v

llli'illls III' llli' iliirllliH'lits iji-livi'l'i'il III llilll III ilfi'i'ivt'

cillii-r ilicnisi'ivi's m- ihr piiriluisiTs iiv I'xrri'iliiiy; niiy

vi'iliiil instnni iiiiis whiili In' niiiilil liiivi' ri'ii-ivi-il frmii

tlii'iii fi'llrriii;.' liis ilisri-i'liiiii. ••( Jiu- wmilil lliiiik lluit in

iill riiiiiniun fiiiiiirss, iiiiv loss ;ii-isinj; frmii lliis cniisi'

slimilil fall iipiiii till- piirly ulm liml iinilili'il liis ji^'i'iil In

iirriisiiiii il :iiiil iiiil iipiiii I In- iiiiiiM'riii |iiiri'liiisi-i', ili'iiliii<;

ill ;.^iiii I fililll llpmi lIlc Irrilis of Ihc rnlllriirt III- llllil

iilitailli'il fimii liir iiyrlll. Alllhiifily is in lie fnllllil. IliiW-

I'M-r, fill' sa_\iii;i lli:il lln" piii'i'liasi-r runs ilir risk uf lliis

I'Xri'Ns of |iii\\rrs liy ilii' a;;rnl. ami I In' cas*- i»f 'rui/liir v.

'I'll' ihinl liiilimi I'l iiiiiiiiliir I'ji. Cn. is |ii iliis I'tVct,.

If an a^riil has imiliiiijr In slii-w Iml his ini-ri' vi-rlial in-

stnicliiiiis, the parly ilralin^ with liiiii, if lir ilnrs nut

rliiiiisi' to rlli|llil'r of tllr prillripal. |ilari'S his roiiti*|i'nn>

in I lie aiiriit ami iiiiisi taki- I lie ronsriiiii'iiri'. If t lir afiriil

has w litii-n |io\\crs tln-y of iniirsi' w ill i:o\i'ni. Itiit when

the a^i'iil is I'lilfiisii'd with his primipars iiaiiii'. as in

this casi'. a layiiiati. at h'ast. may vrry rrasonahly siip-

]iosi' that I'M'i'ythiii^' has Im-i'M I'litriisti-il to his iliscrt'tioii,

or that the principal is .villin;: and pit'iiarci! to ahiilc hy

his a^iciiTs ails." •/"/// \. Hiirniin s, it (Iranl's ("h. 'M~.
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riiiT III.

DKKKNCKS I'd TIIK ACTION.

CHAl'TKIt I.

IN< .\I'A( ITV To I ()NTH.\( 1.

§ 270. TiiK iiicuiuiiity to loiitrtKt of . 'it her .,f tin.

piirtifs to a coutiaft furuishes j^n-ouml on wliic h tliai

piirty may ii'si.st Hiuritic ixTfonnanco ; ' and on the
[irineipli! of tnutuality huroaftor to ho consi.ltMcd it

may also furiiisli a ilofcm.-e to th.- other party, tlioii^li

liini.sflf porfrctly ooiniMjtent. The in<apari(y to ...u-

tiact, and tlio incapacity to cxoiiito a coiitiiirt, are of
'•oiirso dilK-rent ({ucstions : tlic one nuHt ]<r jndu...,! of

at till' time of the eontraet, tlie otiier when its per-

foiinanei' is .sou<dit.

§ 271. The .piestion as to the ea[)a(ity >[' i)ersons
to rontraet, as raised in actions f(.r sjiecitie ptrlomi-
ance, l.eiug for tlie most part iihMiti.'al witli the (juestioM
as discussed at Coniniou Law, and having no peculiar
lehition to the jurisdiction in spocitii- perf.rniance, it

IS propr.s,.,! only to refer to a few points of practical
iiuportauce which nuiy arise in actions of this nature.

§ 272. An infant has uo geui'ral power to .-on-

'ract: and genoraiiy can neither sue nor he sued on
a contract into which lie has purported to enter. In

•Vi'ti' til a iK.'isui)'s c:i|iacity ti

••i'kv ;i contract with rf;;iirii to an irn

N'iif uru ..f

Ihr .1.'.

lulu r.

WIl.MI 111.

nil' nil V

lu h,.

.1 ,-f.

Inf.in'

Iif Africa \.
'
''/.i/,, [I'.iO'.i] l' Ch. r.';i,

HI II.!.
• •'•I'- It..'/, laiin 111 till' lraiisv„.il)

1- -r-viriiiM liy tlic I.J sUhs. Hank - .S'c fiirtlii'r, § (111, iul'i-'t.

I f

'



lat liKKKNc KS Kt IIIK At ri<«N.

M.irn..|

wmii'ii

rtMjM'rt of a|)piiiili(f<lii|i, ail infniit iim> liiinl liiiiiMi-H

liy an iiultntiiri' tur this purpinc, Imt mvi rtlii'l-v^ no

rclii't' ciiii Im' liail ayiiiii^l tin- iiitaiif l>y w.iy nf iiniiiii;;t'-«
'

iir x|ici ilic jitTtMrnmiH'c ^ nti lii iimiiart to Mi'i\f,

"Null raiiiii'I >^i-\ .-*|M'( itir |icitnniiain .• a^aiii-^t an

iiilaiil.

§ 278. Maiiifil wiiiiirii have rcrtain ^pci iil pu\v< i>

<>t riiiitractin;,', aii<l a partial iinapacity to ruiitnul.

This .siilijfti will Im' I'niiinl (li-iiHsi'iI in a snliscijUfiit

.liapt.T.*

i.ui.ntir- § 274. A cniitrarl ciitircil intu liy a liinatir iliiriii!.'

a liicitl inti'i val i-. as liiiiilinj; as if nui'lr l>\ a piTson

i>f pfit't'itly .souihI niiiiil.' .\uii, tiiitlicr, " a mntrait

iiumIc l>y a pi rsnii of iinsniiiiil niin<l i.s imt voidalilr at

that pfison'.s (iptioii, if the 'Ulicr pait\ to llio coiilrart

lifliovi'd, at the time lu' matic the 'cntract, that tln'

jM'r.son with whom he was (Icaliiii^ w.is .>f sound mind.

Ill oriicf to a\iiid a fair lontrart on tin' yronnd of

in.saiiity, tlu" mental inciparity of thi- oiir must 1"

known to the othc of the contraitinj^ parties. A
defendant, who -seek.s to avoid a eontrait (»n the <;rouiid

of his insanity, must plead and [iiove, not nurely Ids

iueapaeity, hut also the plaintitl'.s kiiowleilm' of that

fact, and unle.ss lie proves those two thiii;,'s lie eaiiiiot

succeed." " Under tin- prailice of the ( 'ourt of ( 'haiiei ry.

where a person who had eiilereil into a contract u,i-

sul)si(|neiitly found lunatic from .i date prior to the

contract, it w.is coinpi'tcnt for the other ,iartv to >uc

' <l;i'l„rl V. I'l.lln,-, Cr,.. Cur. 1iim>1 iiiten A"-H,i..

IT'.i.

- 1 i:.|. r. Al.r. C; /'. f,,iur,sr..

V. li.unii,,,, i;; ell. n. ir,:, ; s. c.

(Ill ttiiil, I.", cii. 1>. i:;rt.

• I'lr l.imlliy l,..l. in l.ni.ihii v.

U'lrur. r.f/t, [l-'X>] 1 (^ I'., a! |..

t..il.

' S..' I'art VI. rli:i|i. V.

'•

//(»// V. ll'«nM<, '.I Vcs. t;o.-). As

Im llir CViill'llIC lf'|llill'il til |iriiTl' 11

I'm 1,11,. r. :; P.r... C ('. 1 II ; /-j y,„,-/,

lh,lijlai„l. II V,s. |i>. .>.•, aln-

Itiiy's .MicliiMl .liiriMpiMili'iici' M\,\

Iii^*:iiiiiy, L-ii. II; Hu.knill ai..!

Tiikc's l'sv(.'lii.lii-.;ic:il Mcilioiiit; (:;r,i

(l.\
I'. -7, hIuP' iiiahv aulhoritii

ar.- rili'il.

" I'. I l,ci|.<S I... I. ill ilH)l'li,ll I.,;ll,

Co. V. .S7„„,, [IS'.i-J] 1 1,1 1!. .il ],.

Co.'.
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INt ,I'A( ITV T "' toM|{A<l. ia5

lor ifi< 1' •rf.MTiMtiimiic,., luitl i.l.tairi a (If.iMion ..t' th

III.|ii.'.-.tiniH wh.th.r Hi.; (U-LMMlmt \s..s a liuiHti. at fl,,.

'""•' "'' ''" iitrn.'t, and, it -«u, wli. th.-r lir tiii<l lit. i,l

iiit.TMil^ iiu.l wlu'thrr i|„. ...iitra.t was .•x...;ut.-.l

'luriiii,' u lij.i.l iiit.TVal : [ or lit- mi-ii( a.sk. in tin; alt.-r-

iiativ.', to luivf til.! c.iiitMrt .itli.i |Mit..im<'.l ur ili--

'liuri,'.-.!
;

aihl in tlu- latt.-r .as.- tlir C.inl svoiiM
allow him, if v.ii.|,,r, to n'tain ..iif ,,1 ih,- .|..|„,.Hif liis

foHti, .har^.'s, and .•\|..mis,.s.'' In |ii.lj,'in<,' of insanity,
t'oiirtsof Kijuity aiv j^oM.ni.'d l.y tli.. Mam." prin.-ipli.s

a-* |.iir.|y Coiiiinon l.avv Court-'.

§275. Till' Mil..s.Miu..nt luna.y n\ a party t.> a .•.>n-.u

Ira.l in nowis,. utlrrts ||,.,. light's ,,f th.- otlu-r imrta^.s ;

' C'^ ,

and till! .lilli-uhic. which fornu'rly stood in th.' way ol"
'""''

th.ir iiMiio.li.'.s ari' now d.-all with Uy thr laina.y .\ct,

I >'.»(», s.M't. l.i;! and lollowiiii,' .s.'cti,,n.s. W'h.-iv, H.r

iii.itaiir,-, ,1 runtrart tor .sale ..f !.'asfli..ld projitrty ha.l

hien .'ntt-r.-d into liy u liiiiati.- l.ofor.- hi.s incapaiity,
and iiad Ixcn .so aitcd upon as to cntitlo the puirha.s.Trt
to (I jiid^ancnt lor .spociHc pfrfurmaii.f, an ..r.l.r wa.s

mad.' under set. I.;:, of the la.st-nicntion.'.l Act, v.^stiiiy

the proporty in th.' pur.-h.i.sers, aft.r payment l.y thoin
ot th.' pur.'ha^f-inoncy to tho limatie'.s .iiralor.

'

!5 276. In a.lditi.m t.. the le,iral iii.'apa.-iti.'s t.. .-on- ivrwn-
tract. Conrt.s of Ivjuitv .-oiisi.ler trii.ster.s, .ruardiaus r"""'^'^

iiu't'iits, and othiT p.'r.son.s .stanllin^' in a conlidcntial
''''"V-*'

ivjatioii to otinrs |o I,,- ineapalde (either alis.ihitely or"
'" "

<'.\'c;»t under certain rcstricti «ns) of .'ontraetinL,' for
the purchase of the pro[HMty cntrusU.l to thcni in

'H'lialf of the pcr.soiis to whom they .stau.l thu.'-= cnti-
dcniially relutnl, and, under many .ircum.stanccs, of

' //'('' V. Wiii;,,,, •.! \\<. (iO.'i.

/'/..,>/ V. /I,„,;i„, 17 .!,„. ;;,,;,.

ti"' liuiacy n{ :i purtv, sco .V./// v.

]', {,, wickf in />'.

V. r.-.A-, L' .\ik. .IL'T; "> / V.

Sci- iol',,1,

s •;•.''.'

' 0„;„ lit 1 \\

li. y '//'I" [l?:CJ 1 (



1 :U5 DKrKSt'KM TO VUV. At TION.

I iintmt'tiiig with *»i\\ |)orMiinH;' and thi^ iii(ii{ui)'it\

iniiy, i»l' lourno, Ik* uij^ofl in uii «i tioii for •<{K'<'ilif |i«'r

t'orinnin'o. But ihiiHinmli an it i|i>|h'ii(U uii the p'lii-ntl

<l<M'tiint'?t ut the Court with iv^aril to cm h ol thi-v

pHrfifiihir n'htioiiH, -iiinl i|iii'HtioiiM of thin Murt nn-

lliuir of'trii iijrit.itt'd ill ilctioliH to Met ;iMii|e till' im

pu^iio)! trtinHii<'tioii, thiiii in proi-ondin^H tor .H|H;iiiic

|n.'rforiimn<r,— it di>»',s not iippcur nccoK-^ary to do nioic

hore thnn Hlludo to thi' Huhji-ct ^(cncriilly.

' S.1 f'ou.t.j,,,, V. II, "il irr./rii, U"ili''iii r,,., I.. It. ; i:,|. i|.;.



V.VNMH.W \uTi;s,

f

I nliliil x'
t null III I »

111 il Hiiil fur s|.f. illr |Mlf..||,Mill. .. « li.Tc lliiif wi'Vr in

fiilil •l<f<-iiihiiil«. ilii' I'miiiI Ik'M III. II III.' iiliiiiilill'-. hh In-
|tii rlinliij hiiii fimii ultiiMnJn;.' nliff. Imm iliiii hij .m
• •iM|iiir\ A-* I.. wlMilirr it \Miii|,| l„. l„iMli. i:il i<i III.' iiir.iiii<.

I.. iiHlnii ..!• iiiiiMil III.' ...iiir;i. 1. ir r..iiii.| iHii.'ii. I.il n.
iil»iriii il. III.' |)liiiiitill iiMulit .'x.-iis.. Iii. 1,1, ||.'^. 1,111 •.. ,1,1, 1,

,

ill! ilii- |i;iiiii'«» iniri'.'Mtctl iihihI (.ijiM'iii h, til)- .'ii.|iiirv,

KhI.'Ii \ , r, li.'l.l (hill Ihc |il;iiiiiitl. JHiiiii*.' .,r liis |.i. h.-.

WilH ll.it rlllitlfll I.I »|»c( ilir |HTfiil||iiiii, .' H., fill' ;|H |i.> W;|s
( .III. CI in'il, iiidI iiiili'«is it was f.,i' tli,. |,.'ii,'iii ,,r tin-

illfjillls, his liiij nIi.imI.I 1,1 .lisliiisN.'.t ; 1,111 til,' |,liii|,|i(V

iiii;;lil, .III llif .'ii.|iiirv. if il sli.iiil.j ii|i|ii-ai- iM'iii'il.ial to

llic inriiiits III .lisaiiiMtl ihc ..intra, t. ;ill.'i;.' aiixiliin;; in

.\. use iif his (h'iav. fill riilii r v. Slinmi, s liraiil's <
'li

.'.-•ft.

Scr ajs.i \li Ihiininll v. Itini'ni, !l (itaiil's t'ji. \Ttfi. in

>\ hi. h <iii il liill till'.! t.i I'lif.ir..' an ii'„M in. in, an ('iit|iiir\

Wiis tjiri'.'ti'il ;is t.i w lift her it w.iiil.l I,.- m.ir)' h, th.- a. I van-
lii^v .if till' infants int. 'list. •.! in ih.- fsiat.' in a.|ii|,i tii.-

a^icfiiifiil. .If that a sale <if il state sh.MiJ.j li.- nia.h-

iiinlff III.' .jcn-i- .if till- 1 'iiiiit.

Til.' fatli.T .if an infant .lie.!, havin;: iiia.l.- a w ill |iiii'

jiniiiti^' t.i .|,.\is.' all his I'.-al .'sialc i.i his wif... 'pi,.-

«ill II. It lia\iiii: li.'i'ii .'M'.-iiicI in |iii>|M'f f.tfiii III.' infant

'"'^"i mill. '.I t.i thf Ian. I as hcirai l.iw. Slnutlv l.c

full' III- lic.aii f aj;.' he a;:f I \\ ith aii.it h.-i- fiir ihc sale
III iiiiii iif III.' ir-al .•state f.ir xaln.iMe .•.insi.leiaii.in. A
. "iiive.vaiife was in-.-p.-n-.-.l hv th.- infant an. I e\.'iine<| l,v

his nidi her, the infant lieiii;,; a w itmss in ih.' innvi-\aii( .•.

TIm' ;;raiitee a fti'fw anls snhl his ini.'f.'st an. I lai.i- ihe
iiilani lir.iiij;|it an aitiuii .if ejeri ni.'iit against ihc |iiii--

( lias.'fs, haviiii: licc.inie .if aire in ihc iiicaniiiiic. Il was
shewn .III the liill I.I i-esii'aiii this a.;i.iii .if eji'iitnent

IM



\MU, iM vi'vi in r<i riiNtKvi r.

ttiiil iIh- li)-h- ai law hail .il \ai'i<iii« ijiimh ai i|IMi«> i-i| in

till' xah- after hr iHitiiiM- uf tn:v it U m In-lti that IiIh lull

iImi t with nri-iriMc III llir >ali' wa« riitiiiliiliiii ami wnt
III Im' riitixiili'lril ii«i iitl a^oflt iiill that lll«< Ili'ilhiT \\ i\H

(•iititli-i| ax iti'v jxi'i- ill fi-t', ami • in It iiiiiiiiirl, tnufilii'i- u illi

liix Mtilixi-i|iii-iii 4iri|iiii'xri'iii I' afirr altaiiiiii;; iiiai 'I'iit

,

f«tu|i|H i| hiiii fi-iiin ili-ii\itiu tin- \aliilitv nf tin' xali-. iji-

wax, ilii'i-i'fiit'i-, I'lijiiiiiril friiiii |iriM I'l'ijiti;; uitli till- ai ' lull

(if I'ji'i ttm-iil a III! iiiili'ii'il III i-\fi nil a rnirxrvatii ' in t hf

pliiiiitil) III w liii'ii till- laiiil liiiil Ih'i-ii riiti\i>\i'i| I.I III If \

1,'nii
. Ml liiaiit X I'll. .'thi.



niAl'TKIJ II.

.N<»\.i ((\( I I -"(iiv Hi III! i'isii:\ir.

S 277. No pr.T |ih^»K ill ,m.,i(if |..'if..rmiiii.t' ,ai., n.,..

of ..MIIM'. !«• Ii;l<| llllloiH il •„||fM.-| ha- ll.tUflllv i' .'ll
'",'

'.'l.,!

t.>l|l lll.jl'.l, /' ... Ulll.MH two |»|HI.IW il.lVl- (l.;|V..| ull ill,
"'""'

Hiuni' t.'iiiiM. iiikI miitiiiilly ii.-tiili. ij l.> niic aimflicr tin ir

.i-^."nt to tlinii. ft' wlml piiv,r,| iMtw.-m tlii-tii win l.iii

livjity <»• iu>;{oiintion. or an r\^ tulion ..f loiitian, -u-

Mil imaiimMiu'iit iM'txMMi, thiMii of an li..iiMi,»rv iiitnir,

no xpf. ifi, jM'it'oiman ;iii !«• IihI.

i!
278. TIh' ImilIcii d' pioviiii,' tlii'< on. Iii,|,..i .'on-ii .. i

Im.t M. of roiirM.', ..II III.' (.laiiitilf: an. I wli.iv tli,' hu !!:,„',''.

rfjiiiics «oiiu! |)i'iiiliar iiioilc ..f .vitjcn. in^ tli. .mi
tliii t, (i.s, //.. a wriliii-,', ,,i a <ii,'iiatiii., ..r a -.-.il, ih,.

'jinMti.iii of tl xi-tciK-.' of a .oiiti.i. I ill fa, i aii.| ..t'

ill. .xint. tin' ,,f 111,' r.',|iiit. ,| rvi.l.ii,,. >|„.iil,| .v. r !.,•

k''|'t iJiHtiii. I ill tli.,i|.^!,t,' Tli.n- may Kr a ..mti.i.f

iii ta. t. ;lioiJi;li tlic ii'ijuihil i\i.|iii,. ..f it m.iv l„.

'Miiiliti^
;
or tlinc tiia\ \>r a writiii'/. ..r .-i-natiiri', or

"ill, ;iiiil yet uo .-..nt r.i. I in f,i, i. I'moj , vi.k'ii..' i-

u.lnii->.<.il,l,. to sliow tli.f, ,il!lioii-!i th'iv i- uliai pm-
|'"rt> t.. lie a siuii.'.l ;iL'rc.'nicii» tin- paili.-^ in inifli

ii'V'i- .,iiii.. to an a-ivciiKMii at ail, Tlif a.imi-^ion ..f

•Al.l.'ll.'f to show timt <locs n,,t rolltlUV.Hf til.- Mile of
law that t'vi<lon.-.> is n,,t a.Jniis.il,),. (,, \,,,-v tli.- t.iin,
"I an aun'cnicnt in writ in;,'.

^

^279. Wli.To there is iiothint; to throw li..^hi u]...!! .\i ,, i

tlif i'.xist..|i,-r or non-cxi.ston.i- of u ...ntiart I., it .s..iii,- V'-o!
''

"-'
. ...1 :'•/, /,v..l/„,, /,„„,,.,,

' /•'". I |i.c , s. .;:is.

/ //;( \ , ' .1 ,/,'../.', I, 1.. .V r,,

Ll^:<7j 1 I il. .It pii. :;.), .;i.

ft

}
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WluTC
ihiTi' i- ;l

I'riu.il

tlh'llt.

Is tl. i„.

>trumi'iii

huh''-
unliT.

In^triir

tiuiis !v

St'ttl,'

iiii'iit.

Artir

a -.-(,''

lief.

iiistniiiiciit (>i i list nunc 1 its, tlio ((iifstinn is r'ully <>iii'

ul' ('(Ulstrtlctioll (»r tllc iltiriiiiit'llt- ill <|llrslinli.

§ 280. Wliciv till! cnntriii-t is iintxt.licd in u tWriiial

illtrUIIK'Ilt siimiltilllruusly t'llttTcd illto 1>V It.itll plll'lit'S,

uikI [)Ui pnrtiiiL; In l>t' H (((iitifi'-t, little diiiiriilty c'lii

(Hciir as ti> whftliiT till' roiitnii'i was ( nicliuli'il. Hut

wlicro this is not tlir rase i|Ui\stiniis havt' ^i^i m

§ 281. Oiu- ijiit'stiuii li;i^ l)i('ii wlictlnr t,h uliiiui' :i!

ill i|Ui'stii)u was the omlnMliiniiit nl' a . ifr.ict oi <•{

.sonif otluT traiisiiitiuu.

(i.) Ls a .Imlgi's order iimde l>y consci.t, and

directiiif^ (•crtain t!iiu;.fs to \n- doiiL" l)y tiic partios

to it, 11 contract to ilo the tliiiij^s '. It was said uot

to he by Lovd Hatherley (wht a \'ict -Chauct'llor),

who, hoth on that grouud autl on the nature ut" the

Jndi^'c's order, letused spccilic prrforniaiicc.' The

opposite; view has heeii taken in some ca.sca at

C'oiuinoii Law, and it has heeu said that a contract

is uot the le.ss a contract, and siihjcct t' the iiicideutr'

of a contract, liecause there is sujj' raddcd the com-

mand of a judge'

(ii.) Are instructions for a settlement a contract

for a .scttle'nent, or only instructions f(>r a contract .'

This was a ipicstion on which the House of Lords

was in one ca.se much diviiled.'

(iii.) .\re articles of as.sociation a <;oiitract hetweeii

the company and a third i>er-oii iianied in them?

This is a 'juestion which, under special circumstances,

lias been answered in the atiirmative.'

' 'I'liniiiit Jrifii'i-'i/: < \i. y.

I>,riib <,., 1 J. ,V II. '.':!.

I'altht

- n;„l,r,.rHi V. Jliill, !,,'.< I!. A- c.

Mo. /.irvisl.if V. <nhi,':i-\ L. 1!. 1

0. I'. ."iTll; <':iliijilli V. I.'ll'illll, 'JT

I'll. 1 1, ti.f.'. Sr alsi) 't'.Uhirn v.

rtutt, '.I ll.i. i;i;o.

' r,i/„„ V. r,i.,ii. ].. U. 1' II. I,.

!'J7.

* T"n-ltf •.. M'li"iiiilitiii Hiiilirmj

Wnr.f.nusi,,,/ <„., L. 1!. li Cli. i;7I
;

i|\lrsli linl, liUU.'Vcr, liV HnWrli I...1.

ill (Jaiii/i/ V. iIiiikIi/, ;t>) ( h. 1>. al

[1. t',,"i. Ii is cuiicfivt'.l tliat, i^i'iii

iMily, ilii' i|iiistiMii ]i,'jKiiih(lo,l in

llif toxt is t ' lie aiiswrreil la tlic

!ic)i;itivi'. Sec Jif Uli/iii/'iii, [IS'.lsj

J ( li. ut [p. liiH, uuil llic i\iso> thi'ic
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(iv.) Ifi the icriial in u .leoil cvidouce.il' m ronti.ict '.

—is ii (jut'stiim which also Im- l)ei'ii iiiisucrcil in tlic

atlirnmtivc'

ij 282. A iiiiuh iiKiri' luiiiriidii (jucstion is whctlu r

Uft^'ntiiitiuns liavf passi'.l fiuni tliat stiitc i\uA iv.sultcd

in artiial .•ontrart. It' it uciv only .l..ul.ttiil wlu'thrr

tho rontiiict Wilt .•un( hidrd in- ncii.jtiation.s .still nniained
(ipon, the Court <>[' C'haiicny u.scd to rot'u.so sj)c.ilic pci-

tnrniancc, and lra\i' the iiuiics to thfir Connnoii J.aw
ri,L,dits if an\.

§ 283. .\ l.indini,' contract, eidorcoalilc in Ivjuity,

may he constituted hy the proposal of one party and
the acceptance of the othcr.^ But as the proposal has
no validity without the acceptance,* a nicmoranduni of

otier ilitfers c»eniially from a memorandum of a<,'ree-

ment. " In the ra^i' of an otfer, no douht, tlie party
siiruing it may at any time before acceptance retract

;

hut if it he au agreemeiit, thoui^h .signed hy one party
ah.ue, he <-aunot retract at hi.s pleasure, hut all he <;au

«1«» IS to call upon the other party to sign or rescind the
iigri'emcnt. A memorandum of agreement supposes that
tile two parties have verhally made an actual contract
with each other; and when the terms of such c(mtract
are reduced into writing ami signed, thai is suttieieut

to hind the party .signing
; hut if the memorandum i.s

of an ulfer only, that assumes that there has heen no
actual contract between the

' U'lhoil V. Knl'iiHJ. J7 lilMV. iL'l ,

allinnnl 4 IV G. ,V J. r.sS.

Il,ft,ll,'sl,;i V. J!,i:-.... II \',>.

•>;, "''.U; .Vra//;,,-,/ V. U,.-. ,,„//,, L'

V. .V n. :;il: .S/,v/A,„ V. c.lt, I ]),.

U. \- .1. 5«7.

'I'Ik' aCLeptiiiKc: must \v hv tlic

-'tlur parly. An ,,llVr l.y A. h< H.

:i'i.l atVTptaiur by C. l:oa^titnIt^ n,,

i"iiliint, Mnjinll V. Siiyl,,^, :; Sia.

'V lii|-. 101, 117.

' Sec ,S„ul/l lltttnu (:„/ >'•: V.

i:<0

ltorit.ll.

N'l'Holia-

tioii i.. ii'jI

lOUtr.K t.

rriiposul

and lie-

COpt.lIlC'l'.

parties. '

His, wlicre a liijtii.lator vciflni

liaviiig uiiilortakfii to accept " the

liigln St inn iiiniiey lender I receivr

fir siiiiM' uiiiies, aii<l the plainii

liiiviuL; thereuiKin sent in a tender

which in the view of the Court of Ap-
peal did nut answer the description

of what ihe vendor liad liomid him-
self to accept, it was helil tliat there

was iKi cuutrael.

' /''/ Kind, r^l^\ V.C in ll'u;),.-,-

V. Willii,;//,,!,. :; Druw. .Vil. See

also .!/.(/„, 7/ V. Siir'fcs (on apjieal).



I4(» UKKKNCKS lO Till-: AC"1H>N.

iCptllll

';/

I -Tiiiiais § 284. Ill Older tliiit ail ai'coptaiUM! may lie iHMMativi',

It must i>o {)lain, uiie(|UiV()cal, iincdiKlitiniKil, ami without

variaiK t' of any sort lictwon it and the propo.sal, and

it must lie loniinunicatt'd lo tin itlu-r [)arty, and tliat

without unreasonable delay.'

§ 285. Tiie proposition that the aci'(>pt:ini'e murft he

plain, iiMeijuivoeal, uncomlitinnul, and without variance,

is .suppurted iHid illustrated l>y a great variety of de-

i-i.sious.

In the case of Ki nihil;/ v. Lo,- the suliject wa.s much
discussed : it was there uiLsuccesHfuIly arLiucd that the

acccptame introdmed a tirin respecting the goodwill

of a iiusine.s.s not included in the propo.sal.

§ 286. The unetpiivoi-al character of the acceptan(;c

that is rcipiisite i.s well illustrated liy a case in which

A. made an otler to 15., liy letter, to .sell a lot of land :

B. (ileil a liill a;;ainsr .\., alleging a contract in writing

for th(! sale of this estate, and the answer offered to

sell the estate : the decree was in the alternative for a

convey.iuce on the payment of the [)urchase iiiouev intn

the hank, or in tlefault for the disniis.sal of the liill : the

money was paid. The (|uestion arose between the heirs

and ihvisces of F>. as to the time when the contract

became biinling : it was hdil that the bill did unt

;;mount to an acceptance so as to bind l>. ; for he a-<

plaintiff might have dismisseil his bill: the decree diil

nut, for it left an eh'ctioii to the plaintiff: but tlic

payment of the money into the bank did for that was

unciiuivocal.' In another case, where the plaintiff lunl

nicde an offer to take a farm, and had referred to cer-

tain persons a-, to his capabilities and <-apitaI, and in

1 ,lur. X. S. 7.!7: ;; W . 1!. ."i.T, ;

Hi>if/all V. Oartntt, l) W. 1!. .".s7.

Src, us t.i /iiil/iiUitU", I'otli'nT, Traiu'

.lis OMi:. i«ir. ;,chai>. l,s. 1, art. I,

r. >v.i. I'.u.

- :; MiT. I 11. See, tou, 7V,'.,-„-

l.iiri/ V. /I'li/l, 1 Y. & C. f. C. .".."il :

r'ayltij V. Wiif/Hih; IS W. 1!. Tp-J.

' (iiiskiii-tii V. Lurd Luwtlirv, \-
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NoX-CONCLlSlON <.K TIIK (:(»NTI!A(;t. \i\

COllMMjUOIlCof this Utr.f thr aj,' MltSDr the |.ru|)()-(..| l.'HSnl-

ha.l, l.y his direction, pnparo.l uiid st-nt to the piuposcl
liNscc H |r;isc whi.h they .-ntisiilered to 1... H pnrsusince
of tlie |.inp,,.Hl

; Kin. ier.il, y \'.C. h.'M iliis not to l,e

an a(<'eptan<e,' on llu. irrouiid ih - thr ad was nni-
!>i,Lnious and eonditioiml :—anihijruoi

, l-eeause the I. ase
nii._dit have I.een sent in order to sav.- time, and without
any intention of .h'partini,' from th.- ri-ht of arecptin^
or refusini; the ..tfer of th,> plaintilf, ac-ordin- to tlie

result of his eommuniiMtion with l|]«> nlfrecs
; and

ntuditioual, heeausr the sendint,' the draft lease, if ;in

acceptanee af all, was an acceptance upon condition
Ilia, the defendant acrpted the draft lease. The case
of I'll. nil, i.< V. lihii-L 111,111 ;' hcforc Knijrht Hrucr \'.(*.,

may also be referred to as illustratin.ii' this doctrine.
Here there hail Immii a Ioiim; corrcspnnijence, and the
Nicc-v'hanceUor i.eld tliat there never had heen, in any
p:irt of it, a (dear accc8.sion on JM^th sides to one and
the same set of terms; and accordin-ly he decreed the
d.i>mis~;il of the hill, unless the plaintiff accepted the
terms of the defendant's orii,rinal otler, which the plaintitf
acceded to.

5)287. In illustration of the unconditional nature of.v<,e|.i-

the aece.-^anee ,oquired, the case ..f C'/vW-.y v. .l/i^yr-.'/ ^' .l^unlT
may

\ .terred to. There vendois wrote, iu answer to
'""''"''

•11) otter, "wlii.h offer we a.-eept, and now k.id v.u two
•'•pies of conditions of sale," and inclosed a fc.rm of
'•'•ntract containin.u' suu.lry special stipulations : ami it

was held that the acceptance was conditional oulv.
"It; said Jessel M.U.,"- there is a simple ac.eptanie
"t an offer to purchase, accompanied by a statement
that the acceptor desires that the arrangement should

_ '^
n-armr v. W.IUmjtoH. :\ Drew. Z,,,/, v. i;™.s,s. a Q. |!. p. <;,;;.

W. li. .-.s;

^",i,ii, ami Joins V />««iV/, [Ksjq] L' C'li.

- 1 Coll. ;!01.
•'^-

I- i;. 18 i;.). ISO. See, tue., < 1,. 1!. 18 i:,j. at p. ISl.

i
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i>F,rKA(."Ks 1(1 Tin; action.

\>u\ will

cMlt Villi

he put itifo surnc nii>'.> formal tcrnis, the mere n'tViciirc

'M suili u imijMi.sil liill not pri'vt'Mf tlio Cuurt troin

nfonin-,' tlic liii.il a^'n't'iiicnt >n .n rived iit. Hu! it'

tl," ai.'rci'iiH'iit is niiuli' siilijcct to nrtain coiniilions

tlicii s|)rritii'<l or to lie .spcridcd hy tli(> party luakiiij,'

It, or l>v his solicitor, tlieu, iiiiiil those nuidition-i air

iircf|)trd, tlit-ro is no linal aifrt'omtiit such ;w tho Court

will fiit'iircc,

§ 288. WluMc then' is anv v;iiiance lu'tweeii the

am r from terms of thc proposal and those of tho m.'ceptancc, no
tlif iiif. r. ,.,,||j|.,„.( ari-e-i : as where A. otlered to purchase a Imnsc

on certain terms, possi'ssion to he ;^iven on or lici'ore

the •J.'itii of .Fuly, and H. agreed to thc terms, and said

he Would i^ixe possession on the 1st of Anifiist.' And

where A made the promoteis of a railway an oiler of a

waydeavc for the pii''po>e of their railway, whicji was

one for mineral tratlic oidy, and it was >Ml)seiiucntly

accepted, hut tor the purpose of constructini; a puhlic

railway lor ;^eneral tratHe, this was held to he such a

variation in the suhjoet-matter as prevented any lontrait

from arisini;.-

\r,L|.t § 289. Till! intr(jdiietiou of a term in tlie ae(-eptance

iiut'iiitin- which is not in the prt)posal, is a variance which prevents

Iir'v'kTm. their constituting a contract. Therefore, where the

defendant offered certain terms for a lease, and the

plaintitf accepted the terms and ottered an under lease,

there was held to he no contract.^ So where a '-on-

dition was introduced into the acceptance, it prevented

its operating as a contract.* lu another case, where

the plaintitf proposed a contract to the defendant,

stipulatiuif amongst other things that a lease should

contain all the covenants in the superior lease, and the

' Itontlriljr V. (Imvl, 4 liiii^'. »;;'):!. ' HuUaud v. Ei/n; J S. it- S. Ivt.

- Mtynill V. Siirleea, 3 Siii. \- Oil'. Sec, tiio, Lewin v. I'tdrkk, 29 1.. T.

101, anirmt'ii liy Lord • 'ran wort li, 178.

1 Jiir. N. S. 737; '< \\. U. n:!5, ' !h!! v, !ht!!, V.l JU^v !!!

Kmctioniii},' this argument. Luciis v. Martin, ^^^ Vh. I). ri'.)7.
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•loffii.laiit HiLrii('<l till' coiitri.t t.Mi.|,Ti>.l, l.iit with ili,-

'lualificutiun tlmf tliciv wii-^ iintliiiii; untiHiul in sii,|,

superic.r li';i-<c : ii .liMft ,,f tlir |in.|»M.c«l leas,, was tlini
^iil.mitlr,! tn tlir.lcr.'iwlaiit, wh.. made -omt! ahciatiuns,
jiiiil ivijiic>tcil till' i.Iaiiititr.s -olicitoiN (o ii.lopt iIkiii at
one.', (11- to ivCiisc till' Ifasc : tlio ^(.li<•ituI•s smt l.a.k tin-

liraft, a.r,.,iin.j; to all tli-. allriatioiis rMri,! mi.' as t.i

,is-.i-iiiiitr Without \uvu<v : it was hrhl that at ihi^ Ma-o
ihciv was no .oiitrart, uii,| ihat the prnposcl ],<<..

''•1.1(1 .Ici.Tiniii.' th.. tiv.My.' .\i„l whnv a pr- sal

wa> iiia.lr t.) talvv an allniniciit <it' lailwav >haivs, and
.1 htl.T was ivtiiiiird, ar.-..[,tint,r th.' nllrr^ liut hcadi-d
•not iianslViai.l.'," th.' new trim intn.,liir,..l l,y tlirs..

wunls i.ivv.Mit(!.l till' jtn.po.sal and acccptan. c fVoni .on-
stitutinLf a lontraii.'

ij 290. In a ra-c whi.h went tn tlic IIimisc ,,f Lcnl-;.' \.,-,,,.

<li"»'..,ul of Appral hfid tliat thr punhaMT's aorpt- i','",',:;'

'>•"'• "f';i pio|-osal Cor sa!- •'
sulij,v| to th<' title In-iii- ",;!|;,,,'::'

approwd liy our soiiritors," di,l ,„,i <oii>titiit.' a ro-i-'f';''^
U-.u-t \,y reason of the new term ; for all iliat the sinipl-

"" '

aereptanre eould have .,'iven here would haw i.een the
liyht to a -ood title, and what he stipulate.] fo,- was a
litlotolie approved l.y partieular persons .,f his ,>wn
seloetion. I'.ut in the Jlouse of Lords, tliou-h the
'I'vision of the Court of Appe.il was aliinued (on th.'

moun.lthat noeon.lu.led.-ontra.'t had I.een estahlishr,l\
l^"id Cairns dis.,.nte.l fn.in that Court'., view u( tin'
cli'.vt of th.' words in .piestion, aii.l sai.l,' "

I am dis-
|'">>'d t.. l.M.k upon the words as nieanin- nothiui,^ more
than a guard ae-ainst its l.eing supp..sed that the title
was to ho are.'ptod without investigation, as moaninn,
•1' ta.-t, the titl.' must he investigated and approve.l of

' V '„„,, V. J,n,u:.. 7 Ha. HO. ( f.
. /,„/,, ,. ,,„,/,,,,,,_ ..

,.;j_ ..,,o
II ''.//'^ V. .V. Oeor.,., 12 Ir. CI,. |;. > //«,„„^ ,. ,f„rnr.l:,yne,^rU. \>

ri!u-Tf,r "':; ""''"'""< '-o-- 1 a,.,,, cs. mu ;/,„/..„ ,,

- • •-; •" •'•'
V- •I v..UhU-1-uirf.- Jiuck, ? I'll. I). i;,s;!

•lic.nu.,i_„u ontntot). i 4 Apj, Cas. at ,,. ;!-•.

ii

5
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-jr-;\ ';j. --T^.-r^

u |if,ki:N(i;s '1'i» i'iii: a( ridv.

\'. h.i; I.

tioii-.

Krf.-, ;i.r

!• lii.-'le of

tion.

ii.-lul-

in the usiuil way, wliirli woiiM In- liy tin- Milii itnr ol

till' [iiiicliiiM(>r." It" till! point lie Mtill oprii, it will Ix"

wiiitliv of foii^idiMatioii wlit'tlur the opinion of Lonl

Ciiiriis can lie iimiiitnineti.

!j 291. Bill wliero till' pidpo-iii louvi's a iciiii to Iir

ilccidcil l»y tin- nii'«>ptaiiit', tlu' tlci isioii of tliis will not

(if (onrsf amount to the introdnrtion of a n< w form ;

a-. (.'/., where the proposal has reference ti> smh a dav

a- >liall I"' named l>y the party to whuiu it i, made,

and he in aeceptinu naim s the day.' .Vnd a eontract

liv proposal and aertptanee may, like an\ other, leave

thi' price or any other term to lie a.iccitained in a way

agreed ou.'

§ 292. So a^ain, it seems clear that a variation which

is purely nu^'aIor\' will not atiect the contract;'' nor

will the introduction into the ac-eptance of what is ni>i

matter of contract ; as. «.,/., the words "we hope to

i,qve you jios^ession at half-i|uartir day, " winch weiv

held to he a mere expression of ho[)e, and so not tu

introduce ,i iu!w term into the acceptance.'

§293. Noi win the Court eounider a new term {>>

he introduced liy the <ircumstance that the aiccptanc

proceeds to treat of the way in which the contrai-t is to

he carried into execution ; aA, for instanitc, hy referring

to a formal contract that was to he drawn.'

§ 294. Nor will a new term he held t<t he introduedl

- 11',//;.., V. i:a»t,,i, Cunnlus Hi,!-

<'„!/ '',/., ii 11,1. :,'.n.

l.,i.a.. V. ,/„,,„>•. 7 ||;i. 11,1, 41.M.

Cf. /„/V'f, <! »;.',(;. ;in.l ;,- ,- I.. ,1(1 (\,!.,n.

s:iy ill J'r<i]iiiif'Ji:i, .(v. ,;/' l\iiii'ish

<(• F:'/t:ii/» Cre'lil I'l'. v. Ar'hiiit,

L. I!. ,1 H. I,. (;t, sl.s'j.

L'.'iT, alliriiiin;; S. (
'. 1") \V. I!. -.1.

uiiOU' il w.is Ill-Ill that .si,,iir i, •

iiiiirk» ill 11 li-tlir vi ii('C('l)taiRi-, a-

t>, tlic liiuf from which tlir pui-

rhiisi- w.m ti, liati', anil as |,, MTiii_'

to the l^llCt•^', were imt tu hi/ trr.itiv.

as |iirt III' thi' liar^aili.

'iilil'iiis V. N'Tlh East-n, M:i>'

piilitiin Astilini, IHslrict, 11 Ik'uv. 1 :

' (1,,'e V. Ileaumi.ut, 1 IV (i. .V .S7,i'n;/f/- v. .l/'/>,i/(i//, li De G. .V Sn .

Sill. ;i'.t7. S<-t' also JvhiiiU'ii V. Kiiiij, LlUri; Jli>iii(i:lull V. Jell Li lis, S Cli. 1'.

1; i')i;:_', 270; .iiii'i :-^ur,j,si.i, v. //i/.y.'.cs, 70; Iiu:.siiir \. MiHr:, '.'

.\\i.
'.'.:-

<;i; I.. .1. Ch. : f-t, C. A.; 7i; L. T. IIlM ; aii'l pw iiifni,^ .",0&.
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.\o\-((.N(MSlo.V Ml- Tin: CoNTiiAc,..

I.v th.' .n.r.- ..'ranf „f son... in.luliron.o |,v tho a,r,.,,t.,i

t.. fh.. prnpnsvv: as \vl,..rr tl... |,r..,,osaI iiunlv..! th-
|.aym,.„f „„ a |Mrti.-,ilar .lay. a...l tl,.. a.v,.,„a„..,. a,I,|.,.l
;liat il tl... paviMrnl wa^ imt s,, „ia.|.., intrn-st at K) ,„.|-

'••"t. m.HtalsolM. ,,Mi.l.' It uumM s,...,„ ,1,,, ,|,i,,,.„i,,
nnly apply \vl„.,v the tim.. ..f |M\nh.rit \v..ul,| l„. „f tli..

-s^.Mi... ..f tl... r,.„tra..t, as in a.iy .,i|„t .a^.. it w...i|.|
-..•II. thai SII..I, a slipiilafi-.n was n..t an in-iiil^^.n.,..

§ 2d6. Tl... a.'.vptaii.-.. n.i.,t !.,. .•...nn.i.ni.at.^l in snino
way l.y the a.•.•..|,tin^r ,,,,,.fv ,., ,i„. ,,,i„.,.

..
.^ ^^^^.^^^

""•'tal a.v,.,,tanr.. will not .!.,. " Tl... ,,U is not .roo.|
"

sii.l Hi'ian ('..I., '• witl...nt showin- that 1... ....tili.^l th',.

-th...- u( his plcasmv, tor it is .•.nn.uon Icainiiiij thai th,.
nit.i.t n(n man is not t.ial.le, f..r cv.n tii.. hevil does
not k...iw the intent ,»('a man." '

?! 296. lint np..n this .I.Mt.-in,. a r.innrkal.!.. ,.x.-,.pti,.n

ha- l,..,.n ,.n-.aft.Ml l.y ,h.,ision, viz., that wIlto th.-

'""imuMi.-ations aiv l.y post, tl.,^ ,k.|ivvry ..fthe a,v,.pt
aii-o tu the post ..tli.'c niak,-s a ...n.-lu.loa an.l ahsolnt,'
.'.Htra.t, though it niay n, vcr n-a.-h (he h.in.ls of the
"thoi' party. This .•..u.hision has l.,.en hase.l on Nari,.us
sut:-ostions; as that th.. pcrs..n m.ikii.o- the ..tlei> haa
a>s,.nt.'.l t.. tro.-.tiiiL; tl... p..stin<r ..f the a.'.M.ptan.-e as a
-ilti.i,.nt .-.Mnmunieation t.. him : that tli.^ p..st otli.e is

'!"• -igent ..f the pi'..p,)s,.r t.. iv,-eive the a.v..ptau,.e
;

that th.' lialan.e ..f e.)uvenien.e is in lav..nr ..f thJ
<1'" tni...

; that the a.x-ept.).' has .lone all that is refjuisite
"" I'l^ p;iit, an.l is not auswerahle tor the .•asnalties n(
th." p..st ..tH.-e; that the ease is -rcverne.l l.y analogv
With the law as t.> noti.-e of (lish.)n..nr of a lull. ' \Vlietla"r
any of these suggested rea,s.)us are sati.slaet.)ry is a
'HiL'stion now open f.,r discus.siou only in the IlJus.' of

14.1

I.v ,i. -

'I'fitur.

Im> <'om
iiiiiiii

rilli'd to

propo^ir
;

(.r In |i,>.l

UlllCf.

; -J

\

' //"'v;--,.,«... r.. I!.7CI,..^h7. b„r„ in /y,.,.y,/.« v. .l/,Y,„,,„/,y„„
- /•'-.«"', .IV. .I/,-,,,.,, /:j:j^rlr U.ula;,,, C..., •.' A,,,.. I 'ms. .;!r' ,um1>'"•*. [l^lh]! CI,, at,,. .V,.l. ,,v ,„.., V a:->-- :

J™-
lk,ok I- I^.hv. IV. T. M.us^eJ .. Co.\: DunJ! [luoi]

I '-C1,. ., referral l„ l,y f.unl Ijhi.k- A. ('. ,u j,. J 17.

F.
L



I >•; |i|.l'K.\(l> I" Tin: At'l'loN.

\Vill„>iit

ul>lr.|t'lav

tlllli~.

Lnrilx ; for ill ihv t/'H^i/in/it Fir, /iisiirum', (\i, v.finiiif,'

tlic iiiiijuritv of tlir Court of ApjH'nl uphflil the cunrlu-

MJou iiliovi! .Hfiiti '1, l.oril llnimwill (iis-iMitiiig in ii viyoioiH

jmli^iin'iit. Till' iimt'iit of aiitlioiiti' s lii'lori- tlii-* dc-

ci-iori citt'ii ill tin- iioir lie icto wd- not utiil'oini.' In

Il,n0io II V. /''i-i.-Mr,' I.oiil llcrHclicll -*)iii| that lie

" >lioiil.| pivtiT to stiiii' till' mil- tliiis: Wiii'ir the rir

(Uinstinii's an' -\u]\ tlial it nni.tt have lioi'ii within thi

rontcniphition of thr juiitic- that, acconlini; to thr

uidiimrv usiii.'f.s of inankimi, th'' |)o.-<t niij^ht Iw usril a-^

a means of coninmiii" atini.' ihf arc('|itaMti' ol an oH< i

,

the ai rcjitanic i-> coiniihtc as soon as it is posted.'

§ 297. Thf acct'iitanrt', nioiiovcr, must !«' withoiii

unifiisonalilc »hla\ .

" Whiu I otfi r anythiii;^ to a

person, " said Lord danworth,' "what I mean i-, I

will do that if von ehooso to assent to it ; nn'HiiiiiL;,

allhonLili it is not «o e.\pres>ed, if yon choose to a-M'nt

to it within a reasonilde time." This principle i-

illii'lrated liv the case of W'llliiiui- v. llV///V////>,'' of which

the ( iivumstances were, tliat in lM:i7 A. vrote to Ii.

that he liad ereditid IJ.'s account with -"JO/. in con

sideratioii of a lontract liy IJ. to convey eertaiii l:onse-.

The ali-ti'.ict was delivered; hut there was mo accept

aiice in writini; l>y !>., who howevor five years afhi

wards lih^d his liill aLiainst .\. for specific performance.

It appeared that in 18-7 \. had .iliandonod tiie treats,

and that in IH'J'.) hoth parties cm. idereil it as iirokcn

off, Imt neverthelc-s tliat 1». had in the nnaiitime had

' I., i;. I Kx. t)iv. L'|i;. [ls;iL'j J < ii. .It |.. :;:;. I:i .

- .I'laihs V. I.ih'hill. 1 11. .V A. (nnliiiicc uitli tin- imN' ;i^ st.it' i i ;.

i;^l ; Stn-L-H V. ('.,//('., 7 M. A W. [-"ril lllTHcllcll,.lII opll..i,t.l|,.ll !il .

;"il.": Iliiiiloji y. Ili))<iii:s. 1 II. !..('. limy he v.ilitUy I'.MT. ix.l .u tlir til

ii-'l ; IhLwai, V. '/'n/ilin,,, s ( . Ii. uin- ilicc ..r it-* ( Xiriii-c '

|. -'. ;.

•_'•_'.".; /AW.s CO.. I-. I!. 1 Kq. '.'; /.Vii/,- / v. .Ufw. . [ I'.inl] I CI...:!',

lirifi^''. .1.-. /.'.inii.i: <•„, s. (.,/,..„. :;ii;; 7;! L. J. ili. ;!77.

L. W. c, Kx. los; •/.... /-.-.s.,
, ,„ ,/,,^,„// ,._ .,.„,,,, ,^ , ,,, .

L. n. 1:: Ki|. I4s; l^.(,.^.'(^.. 1,. 1; V. s. 7;;7;';! \v. !;. yr..

15 Kil. IS; /;,/,/!( V. I'd/, fi'i,!,'- .
C. I', iv :;ii. 17 I'lMV. Ul.
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N'»N.. UVCLLIMIK.V UK Tin; C ..Nl i;.\rr. ,,-

ll." i"'M.'Ht „f Um. ,n..|,t ul' -•../, Tl... Cu.ui .Ihiuhm.I
'!"• !"ll- "" tl... Lj.MUM.l time an -tr..,. m ..„„,>,, ,f „„„
" '•"""•'"•I. mi.^t Ih. a.r,.,,t...| Hh.l .Ml..,! ,.M vMthui a
...Munahl.. spar.. .,f li,,,,.. |„ .,t...tli.r ,a..., .\. at.plir,!
tH a .•.„„,,«,.>• (ur ,|,aivs ,.„ tl,.. „|, „| Ju,,..^ „,„, ,^,,

.>ll..lm..|il was i.ia.U- on fl„. f.,||.,\vin._r I'lnl uf NowiuImt
""' '' ^^•"' ^"''' ••"" «l"' "< plan... ..(• ,1,., ,.,,.,,,.,^1 „;
t.ik.. .sliar.'H ..am., t.... I ,(.. |,, |„,„| ||„. |,n,p,,„.|-,'

«!298. Tl... pruposal. iM.f.,,,. .nnv...-.,..,, inf,. a ..,„-,,; .

,

"'•"
'

'•> '"•'•'•I'tHM.v, inav l..|..|tiiiiM.,| i„ tu,. uav.H
'•'''''"'*

l.y .1... uith.lravval ..f tl... p..r..„. ,„akin, ,1.,. .,!,, '.:; I'lT'
l'\ tl.,.n.(i,sa|of (I,.. p..rs.,M to w|.,„u j, j, „„^,|,.

!!299. First it may h. .|..t..n„i,...,l l.y ,1... pn-jH-s,,-
1 urn.

.y w.tl..lrawal I...!...,- ar,...p,an.v.-' I.....a„s.. tl... pr..p.,sar''-"
l.y «t.^"l .•.•c«ti..s „.. ..n.t.mlitv an.I „.. „l.|i.,i,i„„ . „,
t mt wl.vn. u per.s.,n ii.a.l,. an ..(f..,- f.,, „ ,;,,,„ ,,,,;,,,,
tlM'..wa..r int,.n.lo.l to a.vopt. Inu .li,| no, .1.. so l.i...|
"i^'Iy, an.I tl..- propos..,- sul.s,,.,,H.,.f|v vvitlxlivw his
'"''''" ^•'* '"•''' that l.c.ml.l .lo .so;a,..l ,|,a, tl......
was no .ontnu-t/ An.I s., also wh.Mv A. l.v u,-ifi...^
'q'pli""l f'. a n.n.panv for shaivs •

u.|.„-|, j,,'.
,|,.,r,.|"

":;•'';*•'' ';""' 1"^'"' "'" 'l-l-it, i„.t l,..r..n. allo,m..nt
witii'lrvw l.,s appli,ali..n a.,.| nnsn.-.vsstully ,,,,„i,...|
"" '^'t";""»'l'i^<l''|--^i',aM.i an allo,nK..,t wa^ „,a.|,.
•"'"'".'"• ^^as h,.l,l „„t ,.. I,, ., ,,„.,,.|..,t..,v.' Uu\
^vli-iv H railway

- .unpany -^av. „.,ti,.o to tivat" lo. ,,,„,
"' a n,a..u(a.tory, wl.i..|. was m,t l.v a .•ount,r n.'ti...
"•lU'nn^ tl.on. t.. tak. tho whoK..a,„l ,1... ,„„„,,,„
''"'" -"^•' ""<'•' "' ll"'if int-ntio,. ,., appiv ,.. tl,"..

' A'-- ">./"' I'ir',,,,,! //,,'./ ('..

/.;.,/, J V. M..„t,/,..,e. 1.. l;, 1 l\
I'

I'.v ^it ;i!.y 1,111.- l-vCi, ||„. I,,,,,,.

"'•' I'-'ii- \rnr,..r ^. //„,.,,,„,„ ...

I.. .1. .,'. i; is

1 .111. N. s. 7.:7; ;; \\ |. -.,-.' •-'• 'I. //"v, ,,„- \. /,,./,,„,, .1 |i,.

//.;/.<'/ V. <,.,n..ff, r, W. l;. ;;f,;'.
*''• '^ •'^- ^-•

! :i'i iiiicluiii „, will:,ir:vw il... |.r,.- I',a„„. |j.

'

t1
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1 H I'KI i:\t F-H It) llll, MTHiN.

Nil! SMI li

lime fir

I"
in... |ir.-

Mil.., I.

I xir.-
iM^ll, • ..I

v.ltll

f ll

Uuiinl 111 'I'li'lf fi>r tilt' ii|)|Miiiiliii('ii( "f H Hurvcyoi" '"

<li fiTiiiinc lilt' \ iliii' <il tilt' piciui't'H i.i|uin'il liv Hh-

iiDtiff til iniif, unit <it tli«' lurflni- liiiid-* wliiili tin'

«i\vii. I riiiiM liwiiilly rit|uir<', aii'l liail i<'i|uiri'il tin- I'lm

piiiy ti» tiikf, it WiM hilil tlidt till' iMiiipaiiv iiiii;lit

-till wifhijiiw till ir iiofii'f to tifiit.'

i!;
300. TiiH iii^lit III ii'tmri I- mil all'i'iti'il liv llii-

('lut that tin otli'i- itself M|u'ritii's a liiiu' within whii li

till' arri|itaiii I' i-* to III iiilr ; .su that \\ hi I'f A. iiIIi'ItiI

til Mi'll II hmi-f fii r> , ;iiiil ijjavc II. ^i.\ \vi«'k-» foi ,i

ili'fiiiiti' aii'^XMr, \. \va^ lu'lil t'litillcil to \vitlnlra\v hi-

iilViT liit'iiic tlif ivpiiaiiiiii III" that pcriiiil."'

(? 801. It i-t iiiTt'-.sary to till' cn't'tiual ili'ti'iiiiin.itiiiii

lit a j>riij)ii.-<al liy witliilniwal liituri' aitt'|ifaiiii' tlcii

.HHiiii' iiiiliri' lit' withilmwal or rt'frartioii ^Iniiiiil hr <^i\rii

til 111- narh tlir pi'iNiiii til wliuiii till' jiiiipii.siil was mail' .

ami till' luiii piiHliiii,' <•( a li'ltiT i- uiit .><utlii'ii lit." I'm

a I
II I.Si HI wliii has intuit' an otl't'i' iiui<-t lit' i misiiliii i|

.IS iniitiiiuiiiisly iiiakiiiL: it, until hi' lius lirniiiiht tn

thr l<miw|rilL;i' iif till' piTSiill In wllKin it Wa.S Ml. I'll'

that it is withilrawii.' Hut it is imt lu'i'ilt'iil that tli'

iHiiiri' sliniiM lio riiriiial or cxprc.s.s.' " It may wi-ll li'

that tlio mil' man is IiduihI in .-mm' wav or othir tn

li't ilir 111 InT lu.in know that iiis miml with rt'^faiil ii

tlif oiler ha- lirrii i-liaiiLjril ;
"

" Imt ii.s soun as lii.-

[K'lsoii to ulmin tilt' ofl'iT was inailf in I'art has tlu-

knowlcilf^t', as, t'lir instaiiii', liy knowing that llir pi-

p>sir has -iihl till' propi'ity to a tliinl |M'r,soii, hi' u.ll

III' taki'ii to Iiavi" siitlirji'iit iiotiic of withilrawal, an!

I linns..,, s. I >„.!,,,; /,/,... ''..».- I'. 1'. I). :;il ; ^^(.^l.v,l, v. I/./.

.|l//'(, r.. K. I'.i l:.i. b:! ; .1. >"/;(l. .'.1,1. I!. 1 1. .'Mi;.

?!
1.!.!, ;it.a ,.iM- tlirrr cit,.i. < J\, ] ,.,:\ HiT-rliill in II, „f

,, , , , ,
V. /'mo.,', riMi-J] L' I'll, at I.. :!1.

^ A'..„W....i„.,.MKu„.i..,:t;
,/„^,,; V./W,/,,

'

li. 1>.

r,„.,\r V. 11,1,1/. .; 1. 11. i;."i:'.. it.

hirkiiiii.it V. Di'.i.i','! ch. II. ii;:',

;

Hiisti.l. .1.. /;,.„./ «•„. V. .i/.(.77», II

/(.„/,.

||''., IT I.

'
I'ti- .Jiuiii'- I,..f., -' I h. I), a:

17-. I'f. SUvi„fuu V. .l/,7.i.( ..

1^ 1!. 1 1. .UC; (htllhi,,,..,;- v. /'•

<„iki; |-_' Ir. (1.. 1!. at j.. ::i:ii.



yu^'tji^Mi'^jui^t

Nny {•ONCl.CSIo.V iiK IMF. o>vn \, I,
I I'l

li.' .aiitiot attt!rwiir.l-i l.y a- ,. ptj,,.; ,|i.' m||..| ,„ak.- ,.

I>illilitlj^ rolihlli J.'

^302 NMi- rr howivcr tlir (•..iiiiu'iriirari.,ii |, w,t n '>
iii.Tr olf.i- to.niiliwi |„i( a i„,t,r,. jriv.iMii |.iii .iiaiMT I',';';',.

'>( ii ri^lil of |.rr .•iii|,ti,.n. ||„. ,„,tj, ,. ,,,,1,. .. , ..nliiiu j;';;'"'

to 111.' tniiH of ilir iri^fniiii.Mil ;,'iviii- flin piv .1111.11,-1^

lit' iiicii|Milil(' i.f l.fin^ wi'liilrawii.'

^803. In /f./f,.„ f'n'u.r^ v. f.„.Lr>' t|„. C.nit .,t 1 ,,...„!„,

A|.|mmI Ii.I.I that an miautliori/.,! a. . . |,i,,ii, ,. |,v 11
'I:,','',,',.

>triini:.'r m fli.' nam.' ..t the |.. i„,ii t.. uIm.m, a |.n.|M.sal ^Zu"''
wii- iiia.l.' |.r.'V.tilc'.| til.' |,.Ts..ti makiii-r iIm' |.|M|M„al '^"« '

\'\"u\ witli.lrawiii- it, Tli. . u^,. app.'ar- t^ !,.• a i.'iiiaik

''•''• '""'
;

""I'l >• '"i-*'"* •^"'•li iMip..rtniil .jiiotiMin with
ivMai.l t.. 111.- tiur iiatuiv ..f a .•..utia-l ll,at .s,,ni.'

..l.H.'ivaiic.in HIV m;i.!.' upon ii in an A.Mitional .\,,t.'

It 111.' .11.1 ..r tlli- V..|lllll.', to wlli. ll til.. 1Vh1,.| i.

! I'.rr.'.l.

It lias Ih'.'ii \w\<\ that th.' .hi.tiii f th.-.a-.. al...\.,

.h-.u-.H.,! ,1,„.,H 11.. t apply xvli.T,. th.- r/itili.atioii .In. s

ift .•oiiii' till al'ttT th.! time li\r,| l,y til- ...iiira.'t tui

|"iiMiiiiaii.(' lias anivfil.'

^ 304. In thi' S.'.nlMJ plar,., th,' irflisil ot til-' |>.TS.,|i „ U,

t-«hoiii th.' pr..|..,sal is iiia.l.- |.iit> an iii.l lo it ; aii.l''
''

It will not I.f r.'viv.'il l.y a siil,M',|ii.'iit t. h.I.t ..t

f|. crptalllC. '

^; 305, As it H .•.iiiip,|..iit to the pn.p.is.r 1,, ivcall \ .n,,

111-* pr..po.sal at any limr i..'toiv a.-.i'ptaii.v, m. al-o h.'Ii'.""'

1- >i

/',;.„,„„ V. //.,./,/., _ ( h. 1.. .1,1,,, /,•„,,,,/,„„, V. .1/,., /.,,,,'!.,.;

'"' '•'•
I I. 1;. lit p].. 7!, T..

I r. |, ,-,(;7.
' 'A.-..'./.,. ../ M.lr^i',.!,",, .I.,,-

II t h. 1). •j:.:.: |-,,;iuu,-.i ,1, /,•.
'"';;,''• '' l<>"'i'"'-"< < Ti'...- L. l:.

'' >-•'•'' 'i"l"^i''. I- (1.. I). 1.;; Jly./. V. 11;.,,./,. .; l'„.iv. .;.;!.

'"'I aiMu,-„Ul,,.-,l
,11 /W„„. V. |'i,..ir.i«i..i, in /A,/./,,,,, V. //-''....

I'Min.,^ [l,si..ij - ,1,. ;.,s. ;t.-,i, ,„„, :, Vi„. .\l.r, .".L-.', ,,!. :1|. wiach
:-:< rr.tri ».ib ;iu .,[iii,,ii which uiIirriM itii ;ic, rit.iiu Irom ii,l-

i-i'i l„ I"' liiially cx.T.-w,l, if at all, alter au <xi,hcit rclii-.il, - l.al.lv

wiiluM a limitoil time. S»v, |,«,. , aiiiii,t UM!,aiht.ii!„ .! , , il.,', poiiit.'

.1

1 IT

^_
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1)0 KKn M K?* IM Till MIK'V

Writin.
11/11. rl l,y

IM' I'lirtv

I'l.llllill'.

ri ri [)(

nil. -.-.l

iimI U' ill

writing'.

ina\ v.ti\ it l.y tin- irittiH|iirli"n <>| iiiiv in u liiiii ititn

It Ami H the jMiHitil I'l wli<i|ii llif |iii(|M>M(il i^ inmli

iii/iv (>( iitiii»<t' Mtltr fo .Mri'|it the tiitii'< |ir<<|HiHri| with

any vaiiiitinii i.r a'lili'iun, it fnllnw-* tlmf in. Ii |'.irt\

iii.iy > '>iitiiiiii' III .iilil In til .Mtipiiliititiiii III till- |iii>|>oM'i|

' niitr;i<l , imlil tlu' t. huh |ii'ii|iimi li liy mii' si.lr Iium'

I II 'liliiiitily .1' fpti'tl l(\ tin iithiT.' 'I'liifilin.

w||. |i ill,. I. Willi' lit III i'-.| III' tlKnIi' I {llii|i,i-.;il |r

'luiriiij; tiiniiiijj:-t "tlur tlmmi iIh- |i!|viiii ni nf I.iimi/.

hy wav >>l i|i'[nnif, ami tlii' |»iiii li i-ir iil.n'iti'.i In i!,

ami liiluri' In- iirii'|ilri| fin- ti iiii«, |||. i.wmr ifi|iiii..l

it III III- |tniil ami tiic iimtiait fn Im- «ii;iici| inlnn

a t;i\fii ilay, 111 tin- trraty to In' at tin iiiil, ami lln-

uas iiiil I iiiii|tliril willi, liiit a HiiliM'-imiit hIIit \\.i

MiH.li' tu -^iyii llic iniitiint ami pay llii' il [Hi-^il ; tin'

• 'ii'iit h. Ill lliat lIu'iT -.smh III) iiiiilr ii-I.'

i; 306. Till' Statiitt 111 l-'riiuils ii'ijiiiriiiL' llial tin

liifiniiiamhiiii nj a'.'if.'iiunt shall In- ^i;,Mi.i| liy llir

|iari\ III 111' I liai'uvil tlifii-wiili iuhI imt rcijuiniiu

the .-ii'^imtiin- III' III. Ill partiiM, it tolltiws lliat vvlniv

tliiiv [a a wiiiiiiL: umlir thr lutml of llir ilclcmlml
i-Xfirr-isiiii,' till- roiitrail, iIhti' h im in, i| to |irovi' an

aiie|>tuiii*' III wriiin^r liy tlir |i|iiiiititr of tlir Iitiiih ..|

that niiitrart, atitl thi' in-tiliiliiui of thi' artioii i>

siittiiichl ar(i'|.tamv. If that wiiliiiir Icavis any tii

o[i('ii to till' cli'itii.ii of thr oilier paitv, tli.' aircptai

iiiii-t of niiir-i' lie ill wiiiiii- to ^ati-l\ tin- .statutf.'

v? 307. r»iit till' la-M-.H hiM' i,ruii,. I'ihiImi-, ami ii i

now Wi'll .-I'ltlnl tliat whclf I he uiitillLI is a imilli.

I imltllll rXpli-'^-ill- lint a olltlacl liiU a IlltlT pro|)ii>al.

yrt tlli'Ir the m i('|italir( of thi.< lHopo-al (tllol|i;li it

m I'UH i-~SLntial tur.iivfii the piop.isal into a loiit r.h i

)

iii'i'il not III' in writing.

I

'III

ii
(

//.,„.//,.,.(„ V. ,l/./,i y./\.'l jti.il

^\
.

i; T«i.
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SUN t'uNi 1,1 HImN hi-' till, (iiNinvil i:.i

/

i

TIlH Uil-i HM ilniil. il liy Klli'l' 1 l> y \ < III .> 1 iM'

\Uii-|'i' Id' i>li<4('r\i'>t nil till- Witllt <il |il<\l'<iH iil|ti)M|||\

.llntlllc tlv Ik l"*|,ili|l-.|i till' IxHIit ' 111. I !il> ilr.lM'll Wa-.

"llhHi'tiinntly tnl|iivvi>l Ity tth' (',,1111-1 .it l".\. h. jii. I iiii'l

l!x" lu'i|ii" 1 rii.iiiiiii i- III ill. I.I.I 1.1 . ,,r t' I,, I, ,1,1 \.

I'/tO't, wllili llnir Will tl'>t ill! Ill • t j>!.ll|. . I.\ (111-

|ilitiiititl liy |iat'>i|, itml ?.iili^i |iii'iiil\ .i ~.iili . n|iii..|i l>v

til.' I'lailllllt, tin- [lUl'ii 111 ([itilllri' i|i|).M|< ' . Il.|\. Il' I II

llii- '.iiiMiii'l 111 ill. ill. i^iiiii llial ill. ir \\ .-. II l.ii.liii,;

iiillttart. Wlll'lr II Wlltlill all. I ^|.,^l|.'i| III. III. >l III. i mil

.iilllailii tWii aililllill l\c |'tii|iii-.i|«, |. ml 111 . i|.|.Uii r

III Hill iif till III iiiiP iiilli.i' til run-; null- .i ...nlr.irt

lIltoH litlili' li\ lilt' ill . Iptiil

^308. Wli.'ii il lia- I" 111 mil.- 1 ^lllt.ll'il' i| thill 111. ^.
I

It. I r|itill|i <• hft'il llHl lie III \viit|l|._', Il III ii.ili-i' IlIIhw-. ,. ,

ill. it II Miii\' 1m' lis III ts 11^ utll i^ wi'iili Tim-, l.ii

i\.iiii|'lf, wlurf III! iiiiili III a \<.iiii'^' tiiitii -flit [ii.i|..i-,iN

III till' tiii'iiiU oi' II lai|\'. Ill will, li II. I ;i!i<\vi r wn-

ii'tuiiiril. Iiiil till' \iiiiii;4 iiiiiii w.is iiliiiiliiil .M .1 -iiitiii,

.iinl the iiiiiiriii;,'!' i nsiicil, it \\ii> lirM Wy l.nnl NuttiiiL,'

liiiiii III iimniiiit to 11 iMm|tli'lf I'liitiiut, wlii. Il iu.,:lii I.)

Iif |Mrruriiu'i| nil all -tiilc.x." Ii i- ;iii cv.iv-ilas m.

m

li'llir III illk-r llH-iOllt tlnlll ilrts il-i \ ill ;is IliiIll Uii|i|-i,

^309. (MiMuirsf 111) iirtioii liiii III lii..ii:4lil ii-^.iin^t !'• ?

I
, II- .111 f ' a -

iiiiy iiiii' till :i |iiriil iii'tH'ptaiirc ut u |iiii|ii)-.i| iilut:vi' .,|,t.iii .

til till- sail' 1)1 rcaltv.
..vt,,,,,

§310. Ill f.illtr;l(ts Ciill.slituli il |i\ |i|ii|ii)^,il .ilnl liui. 1!

, .
, ,

.' •.uii. ,ii:,i!

ill
.
([itiiiin', It 1' uhviiiu.s that till' i|iiOf<tiiiii ina\ ari.Ht', .i.tm -

ill wiiat liiiic the tnaly \v;is rom citoil into a rmilrai I.' , it.,i,"

\\'«r,.n- \. ir./'i., .//.,„, ; |»i..u. .". \ m, .\\.:. '.JT, |,1 IT; , i.

/'.'.'.„•, V. >.. //, 1 l;. .V Mv. .',.!.

>,:,,n, \, A,,/,, -z r. I!, N. >. I /,,,, V. A' «'.;, :i;i.'i; ; < i,

'T: /.'..I.. V. l',cktl,,j. L. U 1 i:\ .'.1.;.

1-. S..,. ai-.. .I/,,-/,,/ V. Ti„khr,\ 111'/,,,,,,, V. 11,,'/.,,,,,,. I,, l:. J

' M. ,v it. lilrj ;/,/,.,y.i.o/ /;„,.,,«,//, i!,.'.".i|.
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l.rj DEFENCKS TO THE ACTION.

Icttrr.

Whoro
tbcri" is

UN UKI'Ilt

fur pro-
jioscr.

K<'|irrM'ii

l:ltiu)l IIIkI

toliclllct.

IJi'presiii-

IlttlOll i:(

tliiiiK-

In all cHHOH ill wlii<;h the coutrmt is pcrfectctl hy the

p(>stin;;j of u lettor dcduriug tlic acceptance, the con-

tract (late.i fiom the postiiifr, and not IVoni tlir recoii)t

of thf letter of acceptiince.'

§ 811. In c;i.sc of there l»ein<; an aj^'cnt for tlic

()ro|Mwer authorized in that liehalf, the communication
of the acceptance to him eoiupletes the contract, thouu'li

(he agent may fail to make known the acceptance to

his principal.'

§ 312 One i^peeics of contract l>y proposal and
aereptanee is constituted l)y a promise or representa-

tion m-ide hy one person, and acts done hy anotlicr

person on the faith of such promise or representation.

"A representation,' said Lord Cottenham,^ " made li\

one party for the purpo.se of influencing the (•on.luet

of the other party, and acted on hy him, will in

general he sutheieut to entitle him to the assistame of

this Court for the purpose of realizing sucli repre-

sentation."

§313. Ikcprosentations are of two kinds: the one i<i

things past or present, the other of things futur.' : tin

one of things done or existing, the other of things tn

he done. With regard to the former class, whom ver .i

representation as to something alleged as a then existin-

fact, whicii r-prcseutatiou is not true, has heen nia<le

hy a person who knows it to lie untrue, or ilocs imi

know it to he true,* to amithcr person in order to indue
him to an act, and tiiat act has heen thereupon done !>}

the second person to his prejudice, the person makiiij

the representation will not be allowed hy the Couit

afterwaids t(» turn round ami deny the alleged fait.

' I'otlir V. Suiidtrs, (J lla. 1 ;

lli/niev. I'll/, Tiinhnrrii, Tt I'. 1'. 1'.

Mi.
- Wrifjlit V. liiii<i, ID lio.iv. ."il'L'.

In Jill III iiti-rtilry v. /'< Jtirl, 111

<- 1. ,\ :. f!'i, ;i. ; ;}. Ay!-Ji :

.

Tru Cf.'/. P. Wins, m, wliicii sh

tliat \v!;crt' the :ic.'t uu.- JM^t I'.niH :

reliance vn the reiiresenliitiMU, i..^

coiitract arises.

' 2'er Grant M.I!, in Jin^iii- s.

Maiii/O'ff, -.1 Vts. L'i.

-•x'smar j^jaa^jsurjtr»!x^
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NON-CONt'M SKtX OK TlfK CONTHACT. IJ.J

" It shall 1)0," siiid Lord MiiiiHticId ('.•>',' " as rfpiortcntod

til 1>L'." Thus for <>xain[ili-, where one person repn-

Hcnted to uiiuther, on a treaty lor marriage with his

dau^htiT, that a certaiu demand was not existing, he

was afterwards restrained liy the Court from proceeding

to reeover the denumd :
• ami where a father re[)re-

Hcnted t(» a future hu>l)anil of his daughter that she

was entitled after tlw death of iier pannts to IO,0(JO/.,

and she was in fai't onl\- entitled to altout half that

amount, tln' lialanee was recovered fiom tlie father's

estate.' Hut in these cases, the Court acts merely on

the prin(!iple of preventing frautl, and not at all on

contract;* and they therefore do not properly conn- in

lor discussion here.

§ 314. Hut with regard to representations of some-

thing future, and within the power of the part\- making

the statement, the ease is dilfcreut. Un the one hand,

the doctrine of estoppel by representation has no appli-

cation to sueh eases;' and on the other hand such a

representation, matle for a inirticular [)urpo.-e liy one

person, and followed hy conduct in puisuanee of it by

the other, constitutes a tiiie an<l proper contract.

"There is no middle term," said Lord Cranworth,'' " no

/•r/uiiit (jiiiil between a representation so made to be

etlective for suih a purpose and a contract : they are

identical." In one case an uncle re[»resented that lie

llkistra-

tiou.

UrprOSill
tatioii of

tliiiiK-

futiirc.

' 111 Miiiitijiori V. Mniitfffri, I l':,i)
; uniriuc.i .", He li. M. .v C

Tl'jS, n:| llillV'lilit HIOUllils. Si-r al-'Win. llliK-k. a'll

- .V.r,//, V. \\'i!lciiis:n, 1 liro. ('.(. ,ln„ „ v. St^in/ll l?c;iv. 5,

•"'l-l. Sw iilso '/«/( V. /,(/ii/i., ! \'fii].

17.".; .V„« V. Soitt, 1 ('...\, :!i;il; ;l,|,l

:i' l.iuv. Munl'Jiori v. MmiOjiuri, 1

Will. l;l. ;i(j;!; i'lViac,/ v. S,,ir>, (I

A.vV i;. H;:i; (iiajf/v. Il',//s 10 A. .V

I.. '.'U; I'lcrjiMit V. ('iiohe. li Kx. t),"i( ;

llu;trd\. /fiiUsoii, 2 Kl. >v I'.l. 1

' t'ti- l.nr.l ( 'ruiiwipilii I, ..I. ill

.1/..^'.V V. -IvnliUi. li IV (i. M. >V li.

Miliitliy.., \\ . I/./. />..«, S Api'.

I lis. |i;7, iltj. Sf, tw, G-'iy

WhilfhmrJ '.iinilfl v. i 'iirnuihjL.

t:.sl.r v.Me„t„r Lift .U.urau.,- f..., i-''"'"] -^^ '•
' 1- ''"•

; Im. \- HI. 48. In Mnii„s,ll V. White. 4 11. I,.
(•

Hoi'i V. ffntc/iiufi,!,, liu li,MV. le.'ji;.



154 DKI-KNCta TO rHK ACTION.

W()ul<l buy ;i warchousi! for his nephew, and at the
uncle'., inHtiince the nephew entered into a l)iii(lin<,'

•oiitract to purchase the warehouse : it wns there h<M
that the uncle's estate was hound to find the pureimse-

njouey.'

Uopr.Mi. § 815. Ill order to enalile Hie Court to oive relief on
imiBt iio the L(round of eon tract t(» ii peidoii wlio lias acted on
iiwointo. the faith of anotliers statenients, the representation

or promise on which he relies must be clear and abso-

lute. Therefore where a father, after declining to

enter into a .settlement, added that he should allow his

daughter the interest of 2,000/., and that if .she married

he iiii<//if bind himself to do it, and pay the principal at

his dccea.se, it was held not to be an absolute contract :

-

and .so where the father of an intended husband made
only a j)romise to recognise his son in common with the

rest of his family, but the promise was loo.se and vague,

and defined no sum, Stuart \'.('. dismi.saed a bill fikvl

by the .son, but under the circumstances directed the

costs to be paid out of the father's estate.^ But, (ni

the other hand, where on the treaty for a marriage

the father of the intended wife wrote to the intended

hu.sband, " .U my deeea.se .she [the intended wife] shall

be entitled to her share in whatever propertv 1 may
die po.s.se.s.sed of," Lord Uomilly .M.IJ. held that this

amounted to a contra<"t binding on the father and his

e.state, and was not too vague to be enforced.' " When,"
.said ids Lordship,' 'a man makes a solemn enjiajxement

upon an impoitaut occasion, such as the marriage of his

I Ski,ini„rK V. llrwih.nl, I,. 1!. l^ l)istiii;^iii.-.li A'. l'„-l;n^, F<i);,,a v.

\'.'[. l.'M; cl". A'/.//.,y V. lU'/ff/i, .it Fir/.-us, [V.iOO] 1 Ch. ;!,;i, «li..|v tlif

Itcav. -ITS. iulomleil wife's father lia.l \viitt<'ii

-' l!ait(i<ill\. Mi„:jii„. 12 Ves. tiT. to the iiiton.led liiisbaiid, " S|,e will

Sei' the ubserv.itiuiirt uii this case of liave n slmn- of what I Icive after

I.onl St. I.e.inariis in Maunmll v. the deatii of lier mother-." See, i..m,

llViiVf, 1 .Ion. .V L. oliT. ('„vr<l(ilr v. KnMwund, I.. I!. 1.", r.,|.

A'"v V. Cr<ml,\ :! Siu. .V Ii. 1()7. I'_'l.

V. / 'ithln- Itiav. 1. VI lieav. at p. V.

iJhSKM <: ''.-ViTK VSBO.'.'
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(laughter, he is hnuud l»y tho prumise hi- thou miikcs.

If ht." induce ii person to tut u]»i>n u piirticular promise

with a piirticular view wliich utreits the inlereits in

life of his own chihlreu iiuil of tlie persons who l>e(;ome

united to theui, this Court will not permit iiiin after-

wards to forego his own words, and say that he was

not liouiid l>y what he then [)roinised. It is upon

these primiples that the ( 'ourt lias acteil in all HUch

cases; it exercises its jurisdiction for tiie enforcement

of the truth, ami makes a man's aets sijuare with his

words, hy (tonipclling him to perform what he has

undertaken.'

§ 316. Where the representation is merely of what

tile person intends to do,' or the promise is one for the

performance of which the person making it refuses to

eontract, and insists that the reci|»ient shall rely on his

Iio!!our, the engagement is «»f a merely honorary nature,

and therefore not enforceable l»y the Coiut." In one

case the guardians of u young lady, who was a minor,

olijected to her marriage until a s\ntal)Ie settlement

should he made on l>ehalf of her intended husliaud ; his

uncle, from whom he had expeetations, having hecu

previously consulti'd on the matter, was iidormed of

this resolution ; in reply to whiih he wrote to his

ue[ihew, " ^My sentiments respecting you continue un-

alterable : however, 1 shall never settle any part of my
[iroperty out of my power so long as I exist. My will

has been made for .some time, and 1 am confident that

I shall never alter it to your disadvantage. I repeat

that my Tipperary estate will come to you at my death,

unless some uuforosceu occurren(;e should take plaee."

The letter further alleged that, as he had never settled

anything on any of his uephews, his doing so in this

ea.se would cause jealou.sy in the family : this letter the

Wlifio

HilL.'()lllf tit

is iiiiTi ly

liuiionuv.

Manila, il

V. Wl.it..

J

L.y., j;i Fich-us, Farina v. (i. Loi'i W'ijmif . i.vni nrj'iid,

Fir/,-us, [litOO] 1 C"!i. 3.U. 3 Vos. 40_' , ii./ni, § oIm;.

aimiv^f^'i^ •^^Y^ammi^mxitVSiX^viJ't^.ih^-^
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writer dcHirod might he eommnnicuttil to t\.: ynim<^
liuly'H gimrcUaris. It was held that tlie intrntion of the

uuele was not t<t settle his itropcrty, ami that thenfore
the letter eouhl not Ite treated a.s a contraet.'

§817. The .siune principle governed the decision of
the ca.se of ^f<)lhl/ v. Jonhm.'' The facts were, sliurtly,

that B. wa.s under a l»ond for the payment of a sum of

money to A. ; that U. hcing ahout to marry, .\. .said

slie shoulil never distress him about the liond, that she

had given it up, and would never enforce it ; hut <>i\

hcin.i,' requested to give up tiie hond, she de(tiined t(.

tlo so, saying that .she would he trusted, and that 1{.

might rely on her word. B. married, and .V. suhse-

•luently having put the hond in suit, W. .sought the

interference of the Court hy iujunetion. The repre-

sentaticms in (juestioi. .ere held to he liinding l)v Lord
Komijly M.i;. in the first instance, hy Knight Brure
I...), on appeal, and hy Lord St. Leonards in the Uou^i'
of Lords, wiiiist the contrary was ultimately decided l.v

a majority in the IIou.se, (-onsisting of Lords ('ran worth
and Brougham. The (piestion was in a (;onsider,ihle

])art one (f evidence. But Lords Cranwortli and St.

Leonards ditlered as, to the efleet of a representation ,.(

intention, thj latter holding such to he hinding, and tlir

former not.^

§ 318. On the same princii)le, where a .settlement wa-
not ready at tlie time of the marriage, and the ladv

married on the Imshand's engagenn.>nt in honour that

slie should have the same advantage of the a<'reemei

' MuuNfil! V. lt7,,V,, I ,I,,ii. vV L.

•">;'.•: ;illiri.n.l 4 II. I,.
(

'. 10:;:i.

- l.> l!(UV. liTL'; _' Of li. -M. \ (i.

•'•Is ;
."> II. Ij. I'. Is"), «u/> ,(<///(. ,!iniii II

V. Miitiiy. .\ii.l s(.,. Cliiul.i-irk V.

MniniiiKj. [lh!»(i] .\. C. ut |i|i. 'S.;!^,

W.ii

It

ihi' ( :iHi's iili i\<> st:iteil, .\,iiu,, \

\Von,{. 1 i!. .V .My. ITS; / ,-.vs ,.

^l"i'.l:l, 1 Hii. "'o-f ; /.("r V. Fi-i-/.,.

''.: BcaV, 1 ; I'niJ, i-il'th v. E^l^-ir, ,.',

L. U. 1") Ivi. I.'I ; l.„l}„s V. M.i,,-,

;! (iiiV. .".'.•!', overruled in Mm/ ' > ..

V. Al'lirsuii, s App. (.'a-, li.r ; '/,.,/•;/,

Wliitichui'li^ l.iiiiiti.l V. '',(,„//" /'^

.ml iL liircc cI :\n [I'.KCJ] 11. C. at ji. l:!i)

ixpressin:! c.f intention, sw, iH'>i.l(- futni-i,): and ih/Wi,

,|.r.MihIms •/•

:!:js. ;;:;:

'-. '.'y^inwL . m* i
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f

a.s if it wore in writinj,' ami duly «>xocut.'(l, tlif ('..lut

ii'liiMcd to intcrfiTc, iis tli^ «'ii,!,'ii<,'.'mcnt was raen-lv

lionorary.' And a<,'Hin whoro lettiTs were sent ( ontaiii-

iiij; what only anioiintod to a general asiuiiin.c that, if

a tenant acted to the .satisfai'tion of his hmdhud, he
wniiM deal hononrahly and hiindsoinelv with him in

re<,'ard to renewing his lease, thi-. assurance was dis-

erimiiuited from a matter of ei.titraot, and was uot
enforced l»y the Court.''

§ 319. The cireunjstanees of the ea^' of .Uor. /hui-^,- v. Mor,i,..us,-

Co/i-;,,' were these. A testator, who ha.l l.v his will''
^"'''"'

hoijueathed lL',.'»t)o/. to his daughter, wmte u letter to

an old friend ..f his iu India, to whom the voung hidv
was inusigned, and therein stated that, in ease of her
marrying with his approl.ation. her hushand shouM
have -J.OOn/. on the marriage, and eontinueil, "nor will

that he all : she is and shall lie noticed in my will ; but
to what furtlier amount I cannot precisely say, owin-^
to the present reduced and reducing state of interest,

wiiich puts it out of my power to determine at present
what I may have to dispose of." The sulistaiic,. „f
these terms was communicated to the intcn.Ied husband:
the testator revoiied his will, and m-ide another, omit-
tin'j; tiie legacy, and giving his daughter a residuary
and contingent interest : I.ord Roniilly M.i;., .md after-

wards the (,'ourt ( f Appeal in Chancery, held that there
was no ('ontraet which could be enforced.

§320. Again, in Mit>l,lls„n v. Ahl, rs,,,,,* the appel- -i/<T.mVH,,,

lant, a housekeeper, ha.l been long in the service of a v;,,;'"'"

farmer, an.l proposed to leave him ; he told her of
e.xpectation.s he had from an uncle, ami that the uu<de
wished her to stay with him as long as he lived, and
io make all light by leaving her the farm, which he
(the farmer) promi.sed to do if : he live.l with him;

' \'iscii:iiiti'ss MviiOtntte v. Max- 111.

- J'rice V. Aafheloii, 1 Y. ,V (_". Kx.

11.
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Sill,.,..

l|UOIlt ^I't

timiii'til

•ileiit i»>i

to pill-

mlso.

tlu' appellant renituiio«l with the fiuinei till hi.s deuth.

The House uf Lords hold the case was unc of conduct

induced Ky promiHes un«l not of deHnite contr.ut ; that

there \vu,s no contrHct on lur part to remain with her

master, and that he was at lilierty to have disnussed

her at any time.

§ 321. Where, sul>.sc([uently to representations of the

sort which wc have lieen con.sideriii!,', a .•'ettlenient has

liein executed makinj( a provision Itut tukinjjf no noti<!e

of the ^uliject of the rei)resentations, a presumption

arises that the .settlement contains the whole contract,

and this, if not rehutted, is of .•our.'^c a liar to any relief

on the representation.s.'

wiiorptiio § 822. The ,sanie result more clearly follows where

Im'uld not only is there ;i .settlement whi(;h is .silent as to the

Ilmrria^c.''
?'''"'•*'''' ''"* whcrc it a[ppears that tin; minria;,'e was

determined on lonj^ l>efore the promi.se. There it is

evident that the laomi.se did not induce the niarriaiife.-

§ 323. We will now proceed to consider the cases in

which a representation, followed l»y conduct of the parts

to whom it is niaile, has heen held to he bindiug.

iiKu-i^of § 324. Tlie.se cases have for the most part turnetl
iiKirri.iKO

'

. 1 ii c
lontnuts. upon repn.sentations maile in ttie course ot niarnai;e

treaties, followetl hy marriage made on the faith of such

representations,-—a class of cases in wliich the Court is

inclined to attach moio than ordinary W( ight to the

language of the one party, when it is calculated to convey

a false iinprc-ssioii to the other.'

§ 325. Where the propo.sal is in writing, the marriage

and other acts are relied on only as evidence of aicept

"iv, r'liui iiix'e ; hut wliere tlie proposal has heen verhal, the acts

i>r.,iio<ai.
jjj,j^(^ i,p i-elicd on also as ((Mistituting a c.ise of pait-

peitormanee, tor which {)urpose marriage alone is, from

rcprc'ii.'ii

tatioii

I'iiidiii^;.

Oistiiii

ti'Jii lif

tHCfll

writti'ii

HI

' J.vj/')/ V. Il,:il/,, 1 Pc. t.. I'. ,V

,1. l^'.l: Sands v. S.J-,,, :.l I,. .I.Ci,.

- il.J'li'iill V. T<.ii;,f,i,.l, L'^ I!.

It."

70: y.v Liidcui/t, 17 ( ii. n. ;'.i:i. Whit', 1 .[on. .V- I, V..i.



N0N-C()NCt,rHION OK TIIK < (>NTIIA( T.

tlif wor.ls of the St.itut.' of Fmu<K not Mitli.init. Tin-
• iwi's on imit-prCoimuii.v in connoction with Mich .-(.n-

tmrts,' iin.l also of nmniaf{.' in fraud of a parol contract,

"

arc rcMpctively con^titlcrcil cLm-whcic.

§ 826. The i.riiH-ipIr of the .a.ses now unih'i- .iis-

ciHsion in e^tahlishe.l l.y several ol.l .h-eisitms. to which
it will he siifhcient to refer ' heforo conMiderin;; thenmie
recent <a.se.s.

§ 827. In Ln.hrs v. .d/o/, //. a hii.-ii.an.l hefore niar-

riaji" wrote a letter pn.po.sin*,' a .settlement of the lady'.s

fortune, securing certain bcuctits to the chihlivn of the
lady's first tnarriage : shortly afterwards the niariiajre

took place, and Lord Lou;,'hl)oroufrh hehl that the
hunhand w.is l)oiinil l.y the letter, though l.omls to
execute a settlement had sul..se(iueutly hcen entered
into, also aeeurin-,' benefits, hut ditferent ones, to the
same children. "There is no l,<cit.- I'cenitnifiw" .sai<i

his Lordship, "in this ca.se; and 1 should rc,|uire a
po.sitive distinct dis,sent : and that eou'd not he evidenced
hy anything hut an actual .settleuieul before marriage,
varying from that."

§ 328. In Sau)iilrr.-< v. Cruiihr,'' a paper signed by
a lady, expressing her intention of leaving her grand-
<laughter a certain sum, to be secured by a bond,"vhieh
offer was to be, ami was in fact eommunicate.l to the
iutended hu.sband of the young lady, and v,..s followed
ly a marriage, was held a binding pr.posal. The
mention of the bond went to show that it was intende.l
to he Itiuding on the party making it.

§ 329. lu £>< JJrll V. TIkhus,,,,,^ in written proposals
made on the marriage treaty the father e.Ki)ressed that
he '-intended to leave his daughter a furtiier sum of

I51»

Till |iini

ci|ili' l.ihi

I'^fal.

Ii-li...l

A>:>t,:.

Situti'i,

v.Cr.m

!) lUil ^.

Th.-v:^,,,,.

Src •///'/(/ !; til;

- S't

.»/,/

tiiha, i> ;)i(i.

//art, 1 \-, 110,

-|>1
; H'.ud/vni v. Folherley, 2 V(

'5-2; lliil/jiniu;/ v. /lal'rl, 2 Vi

200.

' 1 V,..

Vird V. .'7;

-l/'i

,"i01
;

Wri

.'Kt:

3 l»r. fc War
o Bi'av. til'.i.
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IGU DKKKNCha* in rilK Ad ION.

llf Hi v.

Vi,.l.-y,

Su.i.ly.

10,000/. ill Imm will, to Im' m<ttle<l on her tiinl lior

(.'liiKlroii, till* *tiM|Mit4iti<iii of wiiidi, Hiip|ii),siii}^' ^lic ii:i<l

no chililrt'ii, to Itc prcHcrihod lt\ the will of Inr fullu-r."

Tlii.H wfts lit'l'l to ciL'iitc an oldij^iition. TIiiho pi-ojxwiils

wort' iii«<K' siilijt'cl to revision; lnit it wu.h liehl tliMf

that [Miwcr wan <l«'t('niiiiii'<l l>y tlnir aicepiatiro liy

the intended huHliaiid, and the niiriiai^'e with the

father's conMent. Thi« doei.sion of Lord l-an^'dale M.K.

was atiirnied hy I.onl Cotteiihani,' and afterwards l»y

the House of Lords.

^

§ 880. In .)f<>nt<;tnni) 1/ v. Id if/i/,* the eldest son eiime

into estates, .snitjeet to a jointure to his mother and

portions to his lnotheis and sisters, and earried on

a eorreapondenee with a friend of the family with u

view to the imrease of the>e ehar<^es, and ordered the

payment of the iiieieased jointure und intei<st uii the

increased portions: on the faith of a repreHeiitatioii

made on the Htreiiji;tli of these acts hy the familv fricnil.

a daunhter marrietl : the interest on the iuerea-ed

jtortioii was continued to l>e paid to the dau},diter, and

the a'^eiit's aerounts in which these payments were

stated pa.s.sed ; and the eldest sou took pos.sessioii ol'

some property under the arrangement with his hrotlieis

and sisters, to which he would not otherwise have Im( ii

entitletl. The House of Lords deeifled that there wa--

a contract liiiidiiin on the eldest brother and speciticallv

enforced it.

§331. In /'/•«//, V. >',"/'///,' the Court, notwithstaihi-

\n<i a <'onsidcral)le conflict of evidence, came to the

conclusion that, previously to and iu contcinplaticui '<(

the marriajfc of t!u; plaintitfs fathor and mother, the

natural father of the lady had represented to the in

tended hushand and to other persons that a certain

I
l-J Ci. \- Kin. r.i, 11. 1 Hli. N. s. :;(;i ; s. c. i [>:<.,

I'J CI. A: Fin. 16, »h6 /.(•/». Ilam

imiflfi/ V. De Bid. Sn', t<Hi, t^yii'j

V. Syniji', [18',M] 1 Q. !'.. .It y. W.\.

1 Hli. N. S.

N. s. t;:;.

I 't I !;!' t ...,...^, ; 1
'

1 i
-

1

lical ; /«)• Maliiis V.C. in llf limt-

.')<•/,, 17 Ch. H. .ii;.'..

STiii.wrjr ci"": 1S^caB.9-^;ryji^



XoN-roM t.CSluN ^)^ mi; co\TltA< r
I CI

cstato lit liin in S<ofluti.| itn.l a

iu|HH-M w«>r.' ^iltle<l l(v hi

<urii .if l<)5,(»00 .si. (•11

L-iu^iit «'!' HIhI llIT I hil.I

tU MH II provMull f.,1- liis

i'<i(itriti't<>*I ill n I'oiitiili'ti

ri'ii, mid that tl

re III

I lliiit the iiianiii;r,. was
tliiit iiprix'iitalioii. It

WHH part of til.. .Irffudaiit's .ftHc tlint at lli.- d/it.- nf th,.

mania^.' tlior.' was an .'xistiny to-tam.-iitaiv s..ttl.-

iiunt t.f the |.r<ipiity in .|ii(..sti<>ii in (

hut till- ('unit hi'hl that HH

"avc.iir (if the \n<\y :

•h an instriinirnt if it fxi.stf.l

was nuvU' irrevocahlr \,y the ivpivs, mations of tl

fathrr: nn<l it jjhv.' th.' plaint ill ivli.f ..n tl

• it till' ivprfS('iita»ioii maih
It' ''Munil

\nil ill ii lat.r .as.' the hmihc .ludir,. (Stuart V.C.)
hild that u irift mad llV H cixllcll Ml piirsnaiHf .tf ;i

proini^." liy an uncle to his ni.,.', .m th.' taitli ..f whi.-h
d her position in iif.' an.l ..mtinu.d to a. t

slie aiter IIt.

iiiiie inevn,as his .aretaker, liee

pr.iinise an.l condint.' Hut tl

ly for. th.

}/„./, I I Si III V Ah I

lis <a-r was .ivci riih'.l I.

t'i'Miii.

In t'l'l'i iilillr V. Eilstii;>i»l

in letters, an.l the onl

.•'fustrii.-tion.

lie eontra.'t was eontaiiie.l r.i.vr,/,/.;

A'.iV
y siTioiis .|iustioii was one .if

tlu

ions n.ed not l.r made liy u-pr,^.,,

^tr.iuxer.

§ 882. The represent at

IKTsons most iinni.diately interested in th
riaire treaty. In one <;ase a le^jfttec .>i

assiuned part of his hgaey to th.' t

i^ettleniint, and .•oveuanted t^

niar-

nuuriaire

rustees .if hi.>.

• pay the niii.uint by
in>talw..ntH. It wa.s prove.l that the marriage was
'•oiitia.te.l. and the settlement ma.le, on the faith of
lopiesentatious by the executor that the legacy was
.siiiistaiitial an.l .safe and woul.l be pai.l though at .i

future time. The estate .if the testator proving in-

•^utli.iont to pay the legacies, it wius held that, by "force
"t th.' reprcsentation.s, the estate of the e.xecutor was
lialile for the amount of the legacy.''

(*!

^ 8 .A|

law, •> tun. i)\tZ.

Ca.". 4.1

I.. K. l.J K.|. IL'I.

IhiHi, "isifrr

I ; supra, § ;!2i\ .V (i. (I.

Dc (K M.

M



Ifl'J DKFKNfH TO rilK ACTION.

i%,,,..ii\. §883. Tlu' .Itx tiiiif in "m<«tiiui m'finH to Imvo Uhmi
'"""""

lanii'il to itM lullfst liiiiit>< in tho ««»«• of /'/'/v..// v.

Shii'/i'ii.' 'I'lii' ilt'l"<'i»<liint Striitloii wiw |l•i^M'»• for a

liHi)^ trrm of plots A, H, iiiul C Tin* \vn*v roiitHiiii'il

a <'ovi'»iiitit timt liny iit'W Iioiihoh «IioiiIi1 I»i' (li'tiulnd

luni .xcjMimtc'il from one Huotlxr Ity nil <i|><'ii Mpm I

nut li -H timn iliirty ffot. I'lot (' lay lHtwi'«<ii M ihhI

tlio Hcii. 'I'lic tlrfoinlarit HarlMiiir, iiinlcr whom t!i.'

plaintiff flainifil um UMsijrn, iii';(()tiate<l with Strattoii fur

an iin<l«'i-l<'nH<> of |mrt of H, iiiitl rftratton in aiiMwer to

a i|iiiHtion Mtati'il that he could not liiiihl vlmn- tlian

tliiitv fiM't l>ct«ii.st' til"' IcM.Hr (oritail him, ainl llailiour

.swoiv that tln'i('UjH>n he was iu<lii<oil to takf the liiml,

an<l furtlifi- that in onlcr to satisfy himself ho asktil

for and was shown a draft of the lease. An under-

lease was exicuted eontainiii'^ (oveniuits referring,' to

the oriiiinal lease. The orij^inal lease was surri'iidereil,

and a new lease j^ranted with dithrent eovenants, aii<l

Stratton the hs.seo pmposoil to Imihl so a.s not to

leave tiie thirty fi'Ot spaee. Lord llatheiley (iImii

Wood \'.('.) held that the eovenauts in the under-lea-i

did not restrain this louduet, hut that the represeiita-

tion did. He held it e«juivalent to a repres<'ntatiMii

that the lease was an instniment l>y whieh the pro

perty wa.s .seeureil to the pun-haser in a lourne of en-

joyment, ami that to permit him to alter tliat ioin>.

would lie to permit him to derogate from his nuii

j^raiit. Lord C'ami)liell and Turner \j.-L held that th.

defendant was hound both l»y Imh covenants in hn

under-lease ami hy his representation. Knight Hru e

L.J. held that he was l»ound by his covenants, Imii

declined to give any opinion on the other point. It

will not escape notice that in thi.s ease the only repre

wentation made was one of an e.xisting fact, viz., tli-'

<.vjafji|w.j. of the leiise. that there was no statenieut that

luld continue, or that the ha-^cthings slioul

J.,liiiB. 3U; S. (.'. 1 PeG ,V .1. .1;!.



slioiiM not Ik> Miirr«'ii<|i>r<'<l or alli»w<il ht ilmp, ainl tlmt

to mi'ft from thi- exi.it»'ii<'.« ,,( n lrti,-«<> tint it rtln.ul.l

Ki.l

IK v«'r Iw Mitrri'inli'iril, «r, im, in iIm- ali

rDiitrmt, Ik siiim'rtliat >ifiony iiilVrfiii <•. Tl

liKVVever, nrn' oftlif lii;^ln'rtt luuliorit v,

Ml fity (>| cxi'if.tt

ii« «a-*f I".

' Si'd (111' ri'tiTi'liC' • 111 lliH 1 :|M

mull- liy I^iiril Mdiiaitlilt'ii ill Sfi,,,

V. M'liliii, tt A||'. t\\'. at |.|i.
'.'•.'

•.M, t.y l-itiilliy I,..'., S. C. ill <. \,

.11 <|,. 1 1. ,

I...I- in /

' h. ,11 p. 111).

i: I.N K

r"^^

_^ ?'
-i-'





M^: •.^•V-il;
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:iM

* ll.M'TKIJ III.

IM fiMl'l.l' IKNK'- i>y IMK iii.Miii I.

«i 884. " NiiTMiNf. i-< iiittif ••.stnlilijtluMl Hi 'Iii.h ruiii t

,'

a\>\ I.onl Ilaidwiikt',' M|H'nkin(; nt' mritrait-* wlii-h fhr

Couit will fiifoicf, '
tliiiii that <vi'ry iiL,Mi<iiU'iit <>( tlin

kiiiil <iuj,'lit to lie fcrtiiiii, fiiir, iiinl jiint in ]| itt parfH.

It iiiiy 'if thiHi' inm«'<lii'iit.s .in" wmitinj^ in tlii' in'ii\ tliis

Cuurt will not tji-rroe a M|M'(ilic pi rturtnanrc." "
I lav

it ilitwn H-* II j^t'iural pr(>|M>.sitii>n, ' ^uiil l.or.l l,uiin;li

l«iriiii;;li (iiftcrw.inlH ilarlof Ko.mmI^ i.), " to wliii li | U\\>>w

III) liinitatitiii, thilt all ayrt'oni<iit.s, in "iilcr to Im' t-xci utcil

III thi-' <'ourt, nui.^t lie tritiiiii and ilftiiittl : .'im uuillv,

flicy inu.st Im- cfjual ami fair; (>>< tlii^ < ourt, unl» n

tiny an- fail, will not cxt'cuto tin in : and thinliy, t\n-\

uv\<t 1k' provt'il in hucIi inaniiiT a.s thr law rctjuiii s.
'

t) 885. In K-^^nnl to olijertioiiH fonmlcd on the u.mt

'it any of tla'.si- ipialitit-.s in thf iiintra't. or on tin- in-

lapaiily "f till- Tnurt to porlortn tin- 'ontiai. 'n- it.s

illt'i^aliiy. tlic Court \^, from ol»viuii.s inotiviM of ju^tui'.

-oiiHwlmt unwilling to mti'itain tin- olii'iiinii, wlicn it

i- iiuuli' after part-pc rforniaii'O tVoni wliicu tlic d t'en-

(lant liart dorivi'd licni'tit.^, and tlic {)laintitl cannot Itf

I'lilly n'l'ompenscd i\ opt l)y tho pcrfornianci' of tlu-

iiiiitia't /// sfhi-i, :' Wlicn a lontiart h i.s In-on partly

r.xt'c iit'tl liy jMi«.Ho.s.sion liavinj^ hen taki'u undir it, tin'

•'"int, it ha.s bet'ii said, " will .strain it.-* power to enforce

a eoniplete pertbrniaiice."
'

' III //i(j((,/( V. Aid^rr, ;', AtU. i'-'!. L'T'.l; Frniks v. Mnrln,. I hMm,
Si-;- ;';,A-.-J £ ^S\i\ 'It"!

Ill l.uid iru/;«,/f V. Lurd Ui- ' S«'f SS UC>, tKii.

/•,,,/. .; VcK. 4:.'n. Stv, acwTiiin'-ly, * I'arke t. 7W«.fr//, J Hv (i. .v J.

I'ti'i'ir.roi'J V. /lit'h'i,.,; 1 Ve». S-li. .".jit, 071.

t "rilrit. I.

iiiii-t l»

. .•lla.n,

fair, 111.

I

\Sl,..re
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Ctiiiij.iiti> § 386. The <nmlitit'.s nf tumplctriit'ss, ccrtiiiiitv, ami
iiis^, (uir

iiU'^H, am
€ rtnintx

I fiiirncas, wliiili will lie iii»\v coiisiiliTcd, will 111 picat

I. .» t(i

l'\['lHill('(l

IlU'OJU-

iiuiy Uv iti

( oiitnict

i>r I'xi

• ^uiril'liti

m's> to

taiued nt

com.
iiK'iii'r

Illt'Ut of

|iror<tiJ

lIlgH.

tioiis.

i. \VI„ I,

iricoiii-

plctcia -

part l»c iii'st explaiind liy HlKiwiii;^ rases in which thcv

have Imth ((nifsidcriil as lM'iii<r wantiiij^. The ([ualitics

of coinpl.'foiifss ami cortainly are not iierh.ips triilv

separable ; liiit under the foinier those cascH will lie

rather roiisiileied where there is the nlisolute w:iiit <»t'

some term in the contraet ; under the litter head ol

'•ertaiiity, tliose where it is not the entire want of thi

term, l»ut the want of sullicient exactitude in it, which

has furnished a tlcfeiice to a specific performance.'

§ 337. It is evident that iiicompleteiicsH nmy he in

the eontijict itself— in which case there is properly

speakiiii,' no contract, or in the evidence—in which ca>e

there is no suflicient memorandum. IJut neverthehs.s

it seems not inconvenient to consider these defects

together.

§ 338. The time t whiih the completeness; of tlu

contract is to he a.scertained 's the filinu of the liill,

and is now the coniniencement ..f the action : so that it

was n(»t sufhcient for the purpose of ohtaii; ii<j;an imiiu-

diatf' decree, to pn ve that the consent of a tenant for

life, which was tssential to tin- <'oiitract, wa> Ljivcn

liefore the hearing. It is an ohvious principle of

justi(;e, that tiic adoption of a contract hy a third partv

shall not .so relate hack as to suhjcct a party to legal

proceedings in respi ct of its iion- performance, llie ihui

performance having at the time heeii justifiable.^

§ 339. To this principle tlnre are .some exception.^,

or apparent exceptions, which it is will hrietly to notii i

.

When the coiitrait is incomplete through the difault of

the defendant, and the imrompleteness is one which c.in

I i

' Sre ill*! the casts si;itc<l i,<t',;i. Is Ch. 1). :.'mi.

I'ait III. chap. xi. /,'(;.//<< V. fui',,11, '< l'..isi, l:M.

- A'tiiiiis V. lirixikr. I V. >V ('. ( . ll„f i\. M„i,„ v. \\\iltnf, 10 1'.. ,V i

( . iVn. Sfe al..-.i Sliiin/loic v. f'.,^ 'Jli: Do, ,i. I.„>l>, v. <;.,/./-' ,„. :

II, 1;A Cii. 1». i«>; iiMTsiiiL' S. (', y. 11. 11.1



IM«»Mn.ETi:NKS.S (»F Till", CONTltACr. in

1m' ri'nu'diid, tlu* Court will nut lofiiso its aid : thin,

wlitri' H ((iiiiiiict had Ih'cm fiiti'UMi into for ^nintin^^ an

annuity t'i»r tliivc liws to lio named, and the ronsidcm-

tion hud Itern imid, l»ut tliinuiih the (Icrondant'.s icfu-in"

to proceed tlu; lives liad not lieoii named, the jdaintitt"

was allowed to perfeet his contract i>v iioniiiiatin;^ three

liven who were in l»eing at the time of the contract.'

So where the defendant ai;ree(l to liuiM a iiouse on the

plaintitPs land and the plaintitl' aj^recd thereupon to

L^raiit a lease which the del'endani aj,Meeil to accept ; and
the defendant pulled down the old house luil neglected

to liuild the new one : the Court lieM that the contract

to aiccpt a lease j^ave it jurisdiction, that dauia<,'cs

could he awarded under liord Cairns' Act for the non-

performance of the contract to huihl, and that this

condition l>cin<,f thus satisfied the jtlaintitf could have

peiformanee of the defendant's contract to a<;cept a

le;isc."

§ 340. An action may be maintained on a contract

wlicre, thouf^h some term he not ascertained, the Court

lia^ the means of ascertaining' it, on the principle of the

maxim vl ci'rtum i sf ipco'l Cir/iini inli/l potrst,^ Thus,

ill a contract for the sale of lands under the Lauds
Clauses C(msolidat ion Act, in which the sum was not

ascertainctl, the Court decreed the defendants to issue

their warrant to the .Sherilf to summon a jury to settle

the corajicnsatiun :* and the same [irinciple is illustrated

hy tlie cases on the requisite completeness of the subject-

matter and price.'*

§341. Tiie necessary completeness of the contract

from i|.

faiill u(

il.l. n.

(laiit.

ii. Or Uliiy

U^ iiiikIu

guod
from thr
coiitrai t

itscU.

ln'^S III

' I'rikhm-I V. itirii, 1 .1. \ W.
!:"!; Liiid Ktnsiii'jtoH v. I'liilliji^,

.• 1 •..«. r,i.

- >''.U//i..s V. AV'/c, Ji'llMs. I'li;!!
;

Mi'lillttud V. (hfiiiinitiil, ! He ti. .1.

.\ S. II'.'. I)istiiit;iii»li Si-irris v.

I'irklrf V. .^«AV(^e(iiic(.riK.ral uu

if <oiniit,iiii]S 111 s.ilc), [I'.iO'J] W. N.

I'OU.

' Walki i-\. luiskin Cuitiilio' liail-

uvy Co., ti llu. 5'.ll. Sec ul.sii Ihivj,

V. Thffiuiin, :\ My. iV K. .'l.") ".
; Mvnin

V. 'Diyldi: s I la. .'1.

• /n/ni. i<: ::i:i, ..!,V!.

«a

It

, <d



I«i8 i»i;i'i;n"(i:s to iiii: Acrtox.

Ik" tun-

• iilenJ.

i. A-. to

IIlRttlT.

llUl~tr:i-

tioii-.

imy 1m> .•()n,sul,.r.'.l in rosprct <.f (i.) tlu- sul.j(.(t-niattc'r,

(ii.) the piiHicH t(. the oontra.t, (iii.) the prav, and
(iv.) the other ttTnis.

§342. (i.) Kvcry valid rontract must rontain a do-

scriptiiiii of the sulijiMt-Miattci
: l)iit it is not neirssary

that it should |,e so de.scril)od as to admit of no doulit

what it is: for the identity of tlie actual thinj,' and the
thiiiif described may l»c shown Ky extrinsic evidence.

This thjws from the very necessity of the case; for all

actual things, except the contract it.self, heini,' <iutsi<lc

of and heyon<l the contra(;t, the connection between the
words e.xprcssing tlie contract and things outside it

must be established l)y something other than the con-

tract itself, that is, by extrinsic evidence:' the same
rule is admitted, and from the liki' necessity, with
regard both to persons and thing.s mentioned in wills ;'-

and in the ca.ses of contracts within both the fourth
and the seventeenth sections (.f the Statute of Frauds,
parol evidence as to identity is admi-ssiblc^" Thus, for

instance, the expression "Mr. < (gilvie's house" was
hild sufficient, and extrinsic evidcnc^e was admitted to

show what house it referred to.* In another case a

subject-matter des..ibed as " tiic mill property includ-
ing cottages in Esher village" was held capaltle of

identitication by parol evidence.' The exjiressions " this

phice"* and "the lease"' liave been held sufficient

descrii)tions of the thing sohl : and "your word " has

' Ah tu fxtrinsic cvi.k-iice— iiute

lliat althcii:;!,, wiieic uimls in a

uiittcu cuiitrint liavc n tixc.i incan-

iii;.', pnrc'l fvi.lenci' is iK.t ailiuissililf

to uluiw that tlie iiartiu.t infant BOiiie-

lliitij: different fr..ni wJiat tliey liave

F.iiJ, still, wlierc the words used are

suBCcptiblc of more than otic niean-

mp, extrinsic cvi<lcn(e is adniiseihle

to show wlm, the facts were which
the parties 'loA in their min<l8. /lank
of Nfj' y.e:i!a»:! V. 8ir,p-vn. [IIMXTj

A. (.'. is:', IH'.t.

-' ."^ee pa- l.onl Cranworth (linn

Itoll'e B.) in Cluytiii, V. Lurl .\ii,/iii',

l:i M. & W. -jef.

Hurl V, H(»iri/il/uii, 1 0. 11. N.S.
ISH.

* Oijilvie V. Fuljaiiiht, .'i .Mer. ."i!.

' McMuiTay v. ,Sj>irer, I.. I!.
;".

Kij. .'.L'T.

'' IValiirun v. J,i,„h, 1. 1!. .",
E,i.

131.

" Hcr.^y V. Uiuhaiii, L. ii.
.',

t . P. 9.
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Itct'ii cxpluiucil by parol oviilctice of u pp'vious convoi-u-

tiou.' So whiTc a contnut nfirrod to anothi'r writinj.',

jiiiiol t'videiiiL- of thf identity of a certain writing with

that reforiftl to was adinitted ;
' and in othor casos

parol i'vid«'nio was admitted to hIiow the moaniii;; ol'

)ro of prt'inium ' and "tlic i)rolit rent of the

^^
ju/. ni( ^

present tenant,"' and to identify '" twcii(y-tour acn!s

of land, freeliold, .... at Totmonshtw in the jwirish

of Drayiott." ' A general description of the sulgect-

matter is .sutHcient, a.s e.;/. " the Hank Kud estate,"

although the contract itself may provide for the parcels

\mu<i .sulweijueutly defined."

§ 343. Where it is necessary to call in extrinsi'- I'loi.iin,'.

evidence, the connection of the .suhject-matter of the

contract, and the thing in respect of which specific

performance is sought, must he pleaded and supported

liy sufficient e\idencc."

§344. It id, however, essential tli;it the description wi.at d.-

of the sul.ject-matter should he .so definite as that it r",',,'ir'.',r

may Isc known with certainty what the purchaser

imagined himself to he contracting for,' and that the

Court may Itc ahle to ascertain what it is." And so in

a case where there was a contract for the letting of

'coals, etc.," the atatenicnt of thi' suhjcet-matter was
thought by Knight Brm-e L.J. insufficient, and spe.-ific

performance was refuseil in that amongst other

"rounds.'

' Mwiliiiialil V. Lou'ihiiltiiiii, 1 El.

\- Kl. 1177; Sh'irUlniv v. r„tl,nll, t!()

n,. I). ;hi.

- Clinan v. Ctitik-e, 1 S, h. \- J.ef.

-•1, ;;;'.. Stt- iH/m, § :.3;».

' .Skinner v. M-Domll,'! IV (i,

\- Sm. Jtio.

' I'l'int V. Iluurne [18117] '1 Cli.

'.'SI. Se«', to, North v. I'erciiytl,

[IHIIS] 1 Cli. 128, V here tl.e »ubjcct-

luaticr (if sale w,ir "tliirty-six acres

cf laiiii," licfmctl by bouiiilaries i.ii

three ci'lex, lint not on tlie fourth
;

and cl. Mdik/iam und Dnri' i\ ni
,

[IS'.tll] I Ch. at
i>.

|-.",t.

' //iii/ivihmI v. ('tijit, •.'.") lii'av. 1 10.

t'f. Uiirdiiii-Ciiiitiiiiiiii V. Iliiihh-

worth, [lltlOj A. (". .">;i7.

" I'rii-, V. Orittilli. 1 lif (i. M. >v

G. 80.

.SI'HHirt V. Allisluii, 1 Mcr. U'lJ,

:l:l.

" KfiiHfily V. Lei; "• Mir. -Ill,

451 : tier I.unl Khion in Ihiuieh v.

IhlfisdII, III Vl'H 'J.'lll.

' J'rire V. <lrll}ilh. 1 Dc <t. M. >V
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Wh.f
BUllJltl

iiintti'i

ns( (T-

tuiiiiiliic

IIjoiikIi

not a-i II

tniiii'.l.

Asi'ir-

tuincd )>y

cli'ition.

§ 846. With roganl to the tit-script ion (if tliv Hulijoil-

nmtt*>r, the imixiiii iti ruhini cif qiu-i/ 1; rdtm rciliH /'otist

a|'|>lit's. ThuM, whore the meiiKirimdum of th<' roiitimt

coiitaiiicd no .specific dcscripticii of the property hoIiI,

luit rrfcncl to the deeds as hoiiijij in tiie possession of

a person naintd, the Court tlion^jht that llie property

niijiht easily in- ascertained Itefoie the Master, and held

the <lesciiption of the sid»ject-niatter sntlicient.' And
again, n contract to sell an estate within certain uscer-

tained houndarics, described as partly freeliold, and
[)artly leasehold, is not voi<l for uncertainty, hceause it

is a good contract to sell the vendor's interest in the

property ; l>ut the purchaser is entitled to have it

reduced to certainty Ity the lioundary of the properties

of diti'erent tenures l»eing ascertained, or shown to he

capulde of lieing so.- [n one case the contra<'t de-

scribed the property as half an acre of the land as

agreed on. The land had previously been paced out

in the pureha.ser's presence, and the description was

held suttieicnt.^

§ 346. iSo the uncertainty of description of the subject-

matter may be got over by the election of one jiarty tu

the contract, where the etfect of the contract is to irive

such a right of election. Thus, where a contract was

made by the defendant to .sell to the plaintiff for the

[lurposc of a churchyard .so uiuih land as was ue(;e.ssary

on the north .side of the church, and the j)laintill

()blained the .sanction of the jmipcr authorities to the

consecration of thiee-(juarters of an a'-re of land adjoin-

ing the north side of tlie existing indosurc of tlie elmr( li

and applied to tlie defendant to ccmvev, it was h'ld

that the plaintilf being the person to do the first acl

I., so. Sff al>'i Ii,;i< V. /Unni:,.,- :::,;;, ( f. y,,^/..,- v. <l''"'l(if/. -'

li'i/ii, l\'iilrirli'iiiiji(i'ii. (II, il Sli'Ur \\ , 1,'. 1(;'_'.

ViiUtil Jlailirii/ ('v., .; he (i. M. ,Vr ,

' (Iwrn V. riii-iiius, .; \,\. \ K. • IT///,,,,, V. Ihn,„,-:<i t'h. 1). ."li'.'.
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tin I Icr the (ontract had n ri''ht of i'h>t;ti(iii, lunl that if

ntliorwisc tlu-r was uu( ••rtainty < f (h'.sciiiitiun he hail

>iilHri»'ntly ascertained the huid to l)e cuiixevcil. A
simihir dceision was [(runouineil in a rase whin the

ilithriilty aiDse mi a rontract to li-l a i;lel>i' " cxi rpt

thirty-.Hoveii mies," and it was hchl that the li^ht of

eh'ition was with the hvssee as tlie j»eis(iii who hail the

first ait to do.- Witii these cases may l)e compared the

cases on executory contracts for tlie saie of ifoods not

specified, where the appropriation l»y the party entitled

to elect converts the executory contract into an actual

sa ie ami passes the property to the vendee

§347. (ii.) Ti le contracting; parties must appear iuii. Ast

tiie iMUtract, or the numorutiduni of it,' in order to

constitute a liindin;,^ contract :* liut they may so appear

either Ity name or liy description or reference sufHcient

to ascertain their identity." Indeed it is "sntlicient,

so far as parties are concerned, that the written contract

till' pur-

-^llOUli show w
th

hu tl

»f thf

le contracting parties are, althi)Ui,di

1ley or one of them may he aijents or agent for others,

and it makes no difference whether v>u can gather the

fact of agency from the written document or not. Who
th e principals are may he proved Itv parol

can he no doulit that if a writt

Then

this form
en contract is made in

A. 15. agrees to .sell Hlackai re to C. I), for

1,11(10/.,' then K. I'., tht principa 1 of A. H. can sue

'i. II., the principal of C. D., on that contract.

V. lli:iii<itr, is \v. i;

ri'.i.

S.iiii,, V. 117,///../,. 1 11. L. (•

.' uki I, L'7 lUav. I.!7.

llr'teil ill lifii-

i.tiniii i.ii Sales (atli cti.\ B..,,k II.

'•'I'-'j
; l(V//(ii/,i> \ y.,(',-. HI. \- Kl.

1 1)>- ti.

Ill' ca.M's 11 \- ).

iip. i).

/'..//mv. l>„[)!t'.I.L. l;. |s K,|. I.

Nl'. tr /,'. //.,//.,;,'/, '

((/re V. (ianlnt,; [lsil7] /„„^ [i,„,_.j _.
,

I 'i. r.. i;ss^ wIrti' tiie iiutiic of

' "iKiactiii:; \tiny :i[)|.e:ireJ only on
:iii LMiVfltiiH', whii'li was ticattd a>

IV.
1.

//.,/-

(rfUbdnatiU' inti'ii.liiii'rit >.

(//. i
l.s'.iii] - (.'ii,

,1. Fill, 7
\' Iluilti-

at \: :\ty

I '/ill iiipioti V. I'liii, 1 X. M.K. ill

• V. W'illiiti/luii, :; Dri'w. .v<.//, L. It. i;o i;,|. at ][: l."p. n
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1 >0-*Oli|t-

Hon 111

-t,.ia vt

Mill It'.

l.onl

< aims'
.-tillrmt'Ilt

.Jthi'luw.

Wlnre, liowevcr, tin- defcntlants juado a written oU'er

to tftko a lease, l)ef?iiiiiin<; "Sir," l»ut without afMn-'-«,

and the plaintitrs agriit wrote an incoptiinco, l>iit thciv

was no (locinnent .siynofl l)y tin; defendantrt sliowinj^'

(he intended lewior's name, it wan held tlnit there was
no rontraet in writing; sutfii-iont to satisfy the Statute

of Krautls.'

*j 348. 'I'h*' contraeting parties may lie indirated iiy

description instead of l»y name, provided the deserip-

tion is HutHcient to preehide any fair ilispute as to tlu'

i(h'ntity ;'' or, in other words, is certain within the h\<?al

maxim, /*/ I'lrhnn c.v/ ijitml fiiiuin ixlili fiofi.sf , ' and
prnvi(h(l this description is not liy reference, imt to tlie

contract itself. " It is scarcely possilde," said Lord

Komiliy M.R.,' "to look at an au<tion list without

>eeini; property soM Ity a mortgagee, or 1)\' executor-,

or l»y trustees, without the name heini? ilisclosed and

liou;:ljt Ity somebody who.se name is not given until the

conveyance is prepared. It is the ordinary pra<!tice.''

§ 349. " Your JiOrdships," .said Karl Cairns, aiMre.ssiiii;

the House of Lords, "have fre<|uently seen conditions

of .sale not merely l»y auction hut l>y private contract,

in which it is statcil that the sale is made, sometimes

Iiy the oini> 1.^, and sometimes liy the iiinrfi/ii'/iis, and a

form of contract is annexed in which an agent siyn-

for the vendors, and no other speciti<;ation upon tlii'

vendors' part is inserteil, antl I never heard up to this

time that a contract under tho.se circumstances wa<

invalid, in point of fact, my Lords, the <iuestii>ii

is, is there that certainty which is descrihed in the

legal maxim i<l (••rtnin isf ijiuxl r.rfinn inldi pntist ^ If

1 enter into a contract on hehalf of my di nt, on Kelialf

of my /'I iiirljKil, on liehalf of my fiiiiul, on behalf ot

' \ViltiiHH» V. Junldii, tj Cli. 1».

517. Distincnish Caii- v. Lynch,

[r.HtOj 1 ('h. lil;;.

.! .\|.p. t'aH. IILM, 1140; Car,- v.

Lynch, uhi lupia, at p. Gl.'i.

'

il'-o-i r. Liird L'arrinytvH, L. il.

• > Ell. lilH. See, too, Bourdillou v.

/tossiO r V. Vil/n; .'i ( li. 1). <;4s ; ( •o/lini, 11) W. It. 5,5t).
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thus, ir/inin If nut;i <;,n<;rii, iit all tlicse <a.«|.s tUvir is m,
HUiU .statemont, and I ap|.r( IkikI tliat iu hoiir of th<.sc

lasoH woiil.I tlu' note satinfy the n'(|iiiiviiioiits of tlic

Statute <.f Kraii'ls. Hut if |, |,oiiijf really an a:;eiit,

enter into a <oiitraet to Hell iJla.ka. le, of wiiirh I am
not proprietor, or to s.ll the house No. l, r.irtlaiid

I'lace, on hehalf of f/r mnur of tliat houne, tin-re, I

Mppreheiul. is a stal.nnnt of matter of fa. t, as to

whi.h there eaii 'e perfeet eertainty, ami m.iR- of the
.laii^'ers Mtruek at \>y the Statute of Frauds .an arise."

'

^ 360 In a ea>e already referreil to,'' th.' sale was
stated to l.e liy direeti..n of the e.xeeutorH of Admiral K.,

and, in anotiier,' the vendor was state.l to he a trustee

selliuL; un.ler a trust f<.r sale; an.l in «'a.h . ase th.'

.ie.seriptii.n was held suHicient. A<,'ain, where the

.ontraet state.l the .sale to he liy .lirection of the pr..-

priet..r, tliat was held to he a sutli.ient d'>seri|.tion.'

And s.), where a landlord sij^ned and han.led to his

tenant a inemorandum heginning, "Dear Sir,-- In

eunsi.Ieration of your having this .hiy paid me the sum
of JO/., 1 herehy agree t.) grant you a further lease,"

it was liel.l that the intcu.Ied lessee (who was iDt
named in the meni..randuni) was suHieiently detiiie.l

a> heing the prson who ha.l p m1 the 50/, " In another
ease, where property was sold liy ten persons iucor-

puratcd, wh.. worked the property iu the name of a

I'lnipany, it was hel.l that the des.iipti..u "the
v.ii.lors" was enough, he.ause it appeared from the
enii.litions of .sale and mennuaudnm of the .ontra. t,

that the vendors were in possessi.m, that the ahstra. t

' Homter v. Mi/Ur, ;i App. Ca^. ' Sul, v. Jm.'„U,i, L. i;. Is tj. I.

1110. Tht aalic-s ar.. i.i.t in lu« ^f, too, Jtusailr,- v. Mi/l,,; r, VI. D.
"'"•"; '!••«; : App. v,x». ulM; /w v.

IJ'o./ V. Loni tlnniiKjl,,,,, \,. It. /.,„„/„„ „„,/ j'aiU Ih.trl c..., L. 11.

'_^
E.|. -JlS. Sv.', t.K), T.nrle v. liO Kq. 4fJ ; aM.l VVicmus v. //,-„»»,

' /•..7,r., .;, L. T. .aio; IWb'i \. ly. li. 1». 714
A'."./,;tS.„.&a.atp.337. .-. Onr v. Ly„.h, [1;h)0J I II,.

' 'illiii-j V. Kin;/, 5 Cli. D. (itiiX 013.

I7.J

'iSlTip-

I 01 llr|<I

ufii. it'iit.
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l>e>wHji-

ik>n hrld
Ml'lllli'

. lint.

111. \h to

pricv

( ascH

ulii'rc

I'riro ii'jt

wi)iil<l Ikj an iilwtmrf <.f the conipHiiy'.H titlo, and that

it was tlu! iiitt'n-jst wl tUv. cDinpaiiy which was lifiiijr

Hull!.' In «»nt' cas'- the Mi;^ii;itiuc <>( A. \\. <>u the papfr

iK'aiiiiji; thf nani<' of A. II. s firm wan hohl a .sutliricnt

(IcHi ription of tiiat (irin.^

§ 861. Hut wlii'ie thf I'oiitrai't <li<l not dirtrloHc thf

vfnii'ir'M name, hut ntatofl thi> amf ioiu'cr'-* nanu-, and

the auctioiiocr -sij^'ni'd the fontrait as contirniin^ it

"on Udialf of the vendor," the luemoiaiuluni wan held

insutHcient, Ik canMc the ipioHtion who xnUl the estate

(/.<., tlie (piestion of the contract) wii.s hdt to l»e decided

by parol evidence.'

§ 352. \Vh«!n the conditioii.s desorilted thi' pei-ou

.sellinj; as ''tli'' vendor," and named A. H. a.s "th-'

vcntlor'.s s(»lii!itor, " and .\. B. was the ltenefi(!ial owner

(and wan so known to thr purchaser at the time of tin

contract), the description wa.s iuHuHicient :

' .so was the

description of tlie vendor as " hmdiord." '

§858. (iii.) In all sales it i« evident that jiriie is

an csHential inijrcilirnt, and that where this is neithci

ascertoincd nor rendered ascertainable, the contrail

is voicl for incompleteness, and incapable of enfone-

ment."

AccordinL!;ly where .V. aj^rced to sell an estate to H.

for 1,500/. less than any other purchaser wouhl i:ivc,

the contract was held void: for if the estate was n^t

I (''.luiiiiiis V. S„tt, L. It. -JO

i:.|. 11.

- Wijlstui V. Ihiiiii, :;i cii. l)..".iiii.

' ]'nii,,\\ li„ir„i,i. I,. 1!. IS K|. 1.

liiHiiiiL'iii«li H'liihir, V. /.'..I, [i:m):i]

1 I. It. .'!!', wtjire tlie iiiciiiiiMijiiiiiu

cuiitainod the viiiiIhi'k iifiiiic.

' J<inett V. Ilimttr, ;\\ Cii. D.

IsL'.

\V. It. i;j5; l/.i I,, r. 17.-,

iKlHill;; ll'llilcr" Mut ;i siiflicicnt <\r

s.ri|itiuu el' ail ililciiililiu i I

l;:ik>''' I.

" Eliiii.f V. Kin:/s.;.t,, :, li. & I
.

'i>-'.; <io)i'JiiMii V. (Iiillillis, 1 II. ,V

.\. .-)7I: j,<r K..rwfll L..I. ii, If,/

V. W'in/lti i, I, /liiiulli)ll VnUHCil, [li'lllj

1 <li. ill |). 11. CoiiHiclcr /ijn»/.i'>if

V. .Vi.7,.,/»»„, .'., iv.iv. ICO; He K',-

nukhiiiHH, Ai-. tiiimlinii^^ [IS'JT] -'

". t'f. i'atti- V. Aiiitrutliir, m //, lyit

\'\K (i)!, II. 7 ; and hinujUis

•, [IIWH] A. C. 477, 185;

K
1"-"- L. J. I", c. i:
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til l»i' MoM to any (dluT imrchim'r tlimi II,, it wa-t irn-

poyHiltlo to know wliat ^u<li a |»ur« luMcr wouhl -/{vo for

it.' So a^ain wlicn' llit'ic wa-* « ronlract to •<cll at a

l»ri< .• to Ih" tixiil liy two siiivi'y<»r>t. anil they nimtc

tlicir valuation, latt that ili*! not ^<ulli1'i•'lltly aii>l linally

ascertain tiic |»ri"t\ ->[»c«ilii' jH'it'iirnianic wan rcriist'ij ;

^

ami tlw liki' was tin* ri-nnlt ot" a similar ca-if, vvlicri' the

valuation was such as lln' <'iMirt i onM not a<t on, Itv

reason of einnirnstanros ol' j^n-at ini|'ro|iriety on tin'

jwrt of one of the valuers, ami the valuation Iwinu

liased on an crroneons view of thr fans.'

§ 864. It is not, however, neees-ary that the roiifiai t

should in the tirst instance tletcrinine tl le pr ICIV It

may either apjMMnt a way in which it h to lie ijetir

nnnei 1. or it may stipulate f<ir a fair pri

§355. Where the contrail appoint* a wav of tjcter

mininj; the price, the Courts Imvc in sonic c.iscs dccnicil

that way essential : in other cases they have deem<d it

noii-es.sential, and have treated the contrai t ascs.scntially

1 tKit r.it r

Ih . il not
|.r...-,..|^

ili'ttrnuii"

th.- I'ri.f.

Wli.r. »
lllixli cif

lli'trrlllill-

iri;,' tl,.'

|iri.-.- |,rf.

-ril..'.|.

oiu' to .sell at a fair prici li cases where thi

principal suliject of the contr.ict is to lie v.ilucd in a

s[)ecified manner, the manner has, it is believed, iteen

held es.sontial:' the manner has often licen hell

non-essential where it is a[)|.liiil onlv to an incident

to the main .suhjcet, as timl»cr to land, fixtures t

hou.se, or plant to a l>usine.s.s.

§ 356. Where the contract specilics a wav of a.scert

o a

am-
ing the price which is essential, the contract is con-

ditional till the ascertainment, and is absolute oidy
|

when the price has Iteen determined in the manner
agreed upon." In case of default in this respect the

Wlh r,.

nioili' uf

il-i'iTt.lill-

liifiit

•iitiiil.

M

%

II

' I'll f, nth y V. Jiffi rim, 'J Vrni. 11."i.

- /Ai/H-ni// V. l/irlcfii'Hi, •-' S. vV S.

i:'.').

rhi.l„si.r V. M.lutn, I I'.li.

-'^•'^•'f*- ai Oil. i>. L'l'.i.

1 Sf*' Ltni'iuii it it'ii't iit't' ' ... \,

Fi-'if 1,1',/, .', Ap|.. Cuk. ;it p. I'L'ii.

' Mi/iiis V. 'I'lry, II Vf-. )(>>,

'' JJiiil;/' ii'l. .I'v, C". V. /liinntrn.
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llti'lil liv

N4llUT- III

U' llRItUMl

I.OI.i

IIUIXIIII

Tlio.l,.,.

Iriiii' of

II..'

Kiiiiiaii

I n>.

I'Dtitmct rctimiiiM iiii|N-r(i < t, ami itiiM{ialil of \n<iU'j.

I'lilofi I'd : for the (unrt \ull ni'vcr <iiii-i f tin- [tnvnu'iil

of Hiifli A ^iiin iti A iiiiy tix.'

li 867. If til' titrarl Im- k'tw«'. ii A, .iliij B. to .( II

iirnl III ' at muU a jiiiit- ah valiuM to Ih« iiitiiird liy

tlu'in hIuiII ti\, it HtH'iiiH that titluT A. or 1' tnnv i fii.-<i-

to namo a valuer, nn<l iIk' «ontrH< t wili n'lnaiu iii-

<ii|utl)li of i-oinpli-tioii witliotil any lial>ilit\ on tlx- |>Hrt

iii llio ri'fu.iiiij; paity. Htif if t'mrontrHrt )>i'twtfn A.

ami H lie to Mt'll and Imy at mid It a prin is ('. Mhall ti\,

iit'itliiT A. nor W. can nj^htfully prevint C.'n dotoiiiii

nation and the lomptotion of the coutiai't: and il i^

pn-Hunu'd that an action might Im- iiinintaiin-d for hih li

|irovt'ntioii. ' " Artim inropttiH, " f i\a inv of Lord Tlaion s

niaxini',' " iiiju>« jMrfertio pcndct o\ voluntati' |>Mrtiuiii,

rt'vo<aii potoHt : si aiitoni j-cndot «'X volimtatt' tcrti.i'

{K.'rMoii!f vtd »'x <ontingfnt!, noii jMlcwt." Uiio of his

illustrations is this :

" If i i (intratt with yon for iloth

at surii n |iri<e as .1. S. «hall name, then if .1. S. refu.se

to name, the eontraet is vtiyd, Imt tiio j)arti' s eannot

discharge it, heeaiisi- they have put it in the power ot

the third person to perfect."''

§ 868. The eoni'lu.sion that a valid sale eoidd \>f

eti'eeted at siirli a price as a third person shuuld li.\

wa.s not arrived at in the lioman I.aw without ;;reat

•loulit, or tinally settled until the time of Jusuuian.

Ofiliu.s and I'ro< ulus maintained the validity of such

;i .sale: f,al>eo and ( 'asdius denied it." " Sed iiostia

deci>.io, " says .lustinian, after adverting to the doulit-

of the aiiiieiits, " ita hoc constituit, lit (|Uotiens m

compo^i'a sit venditiu ijioaiti ilh trsfiiinivi rif, Hiilt luu

' /'.//'-// V. nhi!:.'.ir, I I»r<».

1 M ; Tillrll v. r/.ariii;/ Cf.nH lliiil/-

r..., Jll lieav. il!i. CoiiKiilir //«/. r

\. Ml I mtx-litii II lUiilirau ('•<.. .".I

I'. :,ot.

•A* t(i tlic FrciuL r.aw

ilii.t i«'iiit, 'rriiploii,', 111- !.! V.;,i

5 157.

Smilh V. I'llrrn, L. I!. L'" V.

Ml, iiifrii, S .itil.

= N.". 2;\

' Miixiiiiit, "<1. li'i.'!*;, pp. 71, 7:1.

' Troplon^, IV la Vciitt', § IT)'!.
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<• -<'nui.|iiiii
ii'imiimliis ivif pr.-limii .IffiiiiiMif, ••nihinnxl

liitiir, iir v.-ii<lifi(» a.l .tt... tiim |MT.|ii.iihii, .iii|.fnr.

.jiii.l.-m .x .mi.lu a. II
, v..|i.lifoiv aiit.n. vx vn-lif..

.»«••»('. Sill aiili'iii illf .|iii iioiiiirmliH . st v.l tioln.rit
V.I linn iM.hi.iit |.r, iiiiin .I.Hniiv. tm,.' |,im nihil.. ..s,,.

V. II. hti. .11,111, .|ii,iMi null., picfi.. ,tatni.,.'' 11,.. |,,.,„.

.jl'l.'fhii, ...ml,li4;:.| l.y .Fii.tiiiiai, i. ..iMl....li,..| it, tin-

'•'"li.li l/iw/ aii.l Im.i l..im.l ,(s vva\ int.. ..iir ).,n-
|ill|.l(MI<c.

ii 869. TIm' |H'iH..nH iii>iiiitint.>.| I., valii- an- h tiiiu-. v.h.,,

'Ii-uirl. ma..„i-at(.|v .,,.,k.n ..f «. «ilMt,,,t..is. VrLi- ii;!:,;;.'.

tnitois ar.' M|>|><>itit<>.| t,, mitj.. a prf-..xisiitijr .|i.H|.„t,- ;

'"••

\ iliu'is to ax-.Tfaiii til.- valiif ..( tin- siil.j. .t-iiiatt.r <>(

'•'' -''•'• ^' r.Uii^'ly til.' arl.itiati..ii pr..\ i^i..iiH ,.f tli..

< "mm..ii l,au I 'n ..<. hii.' A.-t. is;. J (i; a In Vi.f. ,,

l-l), w.T.' ii..t appli.al.l.' t.> valiUTi nam.-.l in a ...ii-

"»i.t,';,ii,| ih,. pr..vi.i,,nH .,f til.' Arl.itrati..n A-t. l)-^:*
(.)•-• A :,;{ \ i.t. .-. j;)), aiv, ii is . ..n. .iv..!, similailv
inaiiwiiialilc.

>? 360. Of til.. tir.Ht ,\n.A ..f .ase^ viz., tii..M. in whi.-j, i-,r-,,ia.,
•'!< .-..ntra-t pi-..vi.|-H tUo m...|.' .-C ,m, .-rtaiiiiitj,' tli,. pri.,.,

"' ' ""'

>"] this provisi.in i.^an iMsontial tcini, .\/i/n. > v. i;.r>/'' i/,/, , ..

niav lM"...nsi.|or('.l as the li'a.lin.;,' v:i><: TIht. «,,.h tli.iv
'"'''

* '"ntia.t ihat lan.l hIkhiM ho s.'.l.j at a pri^o t.. 1... ti.x..l

'-.V <.n.> vahuT appoint. .1 ..n oa.li si.l... or th.ir nmpitv
'li«' val.;.isn,n|,| „ot a^'m« nu-l (iiant MM h.l.l tlh-
""••"'^ '" ••»' i" ^'\>U\ and that tlio Coint ...nhl n..t

-iippiy the .l.fct l.y appoint iriir otli.T p.T.son.s as valii.Ts,
vvhi.'h wouM 1,0 to.>xo.iit.- a.'.intra.t .Jitleront from that
"1 '!u.. i-articH; alth..n-li, wIkw it i.t nu-rcly a ...ntra.-t

'''• I'll', iii. lil. L'.!, «i I.

' "I' ''ivil, ,'\rt. I.",;.:.'.

/."' /<.(/,/,/. !.•, y. II. I». |^.(i ;

IIV/!...,! „„,/ li,,r,4i

,

H <^ It. 1.. : ^v,,l„.i-' .nn|.„.'..

S<vls. .( tu 17 in,'lii«iM- .if III,. (•,,„,.

iii-li Law l'r,,v,liir,> Act. lN-,1. ,...

I.iliii;.' t.i .irliiiriiliDii, Wfro r,'|MMir,l

liy the .Ailuniii.in .\ci, l.-iHii.

' 1 I \','H. |.K).

;3

fife

.\



•^M±^^m:.'%im
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fo «i'll nt II liiir prill', tlmf i- ii nmlh-r wliiili the Ciii .t

I iili ii'-i'i'i'tiiiii. A limit,' Hiiiil Lfiuli V'.C who

aurf" tl I't Hill III a prii'' In ln' nartit'il liy ,\., 11. , iiikI •'
.

riiul<l iml If I <iin|M'||. i| li\ a ruttrt <>t' Ki|uit\ to n<-ll

al aiiviitlur piii i- Thii I'liiHipli' lia- jfoviTiiril til'

.1. iiiiiii ii( »c\i'ImI iillii'i ia-i'>t of H|w'i|l|i' pt'i tiiriiiaiir"'.

iii'l iiiav fiiitlti I Ik' iUii^tiftlfil Ity till' rasiH at « 'diiiiiium

I. \w.

i>ini. Ill' ^ 361 T lU' I liUii iiliv his III Mi'Vtial i-nnvn pn-vaili

.i-i,.

.Iini'.

.1 (Hilt,

,1 1 j(ut\Mt|i'<laiiiliiit; fill- J'art that llii< (il»-«tMtli' li •icn

fn.iii till- ill tViiiJanl'^ ilffaiilt Tlm^, wlii rr I

WRM to «»'ll at II prill In \>v livi'ij liy arliitr

,i.iiMi iui nil" i>\ till' ili'l'fiit|:iiil liiivinj,' n-lu

lln- arliitiatiuii-lMiiiil, ii wax tiiiitrtain vvl> i

\Mitilil III- iiiaiJi', tlif ('mill ri'fu.Hi'd to p

mlllU' H"4lllt ; iJlilWlil wluTl' till' rt'lll' • t

I '..at

valii<r-< to proci'tMl nppcHiiMl io ftrisi' li "<•

lion yivi'ii to hiiii Ii, flu* ilffi'iKliilit, ol

till t lo loinplffi'.* Hut wiiiTc ft vontlor liait

.s«>|| a piiIiiic-liouHc

fivtiii > ill it at a f,

or |i> 7«)o/., nt>il the tnrni:

iir vft hiat loll to III' iiiai le liv L., hikI

aft.r I. !khI i I'liiiurpi'ctl takiiij^c the iiivo?it«iry, tlic ^:

vt'tnlor ret. -iii! to allow liiiii to ••onipli'ti- it, .Icssel Mil .

oil ail iiilt rloi iiiorv application, luado an oid'T that 1.

Ill' |M'riuitlt'<l to I'litcr tlu> pn-inisrs lor tlK' purpoHf II

•iiiplt'tiiif; t'u' valiiMtioii. Ill a i-j *•> wiu-ri- tln' pii

to lie iiHi'iTtaiiit'i! liy oin; ol two altoriiat'.vi' ii. liwas

.1IIIM III) • li'itioii lia'i lici'ii Miaili- a^ to "lif inoilc ut

III V. V. .I^/»^ I M.i.l. '-'li ir,'/,. V, /».!

- /I'lln-lrir V. tlnlbtl.lh, 17 \' <'•• ll-^ liv;,,.. 1. I i;.

J.iJ ;
' t'lti .ii'l \ .

1;' \. .
I.'ti: .1

(i/ Stiim I SI t,

V'l I 1 . !/.<

\ ^. ll«; Ihtrl:i/ V. ir/,i',|/,.r, I

llrrw. lai.

/•.../,, TUin.i: V. J:;li..i,„,., 1-

5i. A \\. !>••; 3/'n/>i.. V. iiiiiiir, 'J

lUiitf. t;7'J; .Ui7,..i V. /• '/, :. I X.

11. .l/..r.r V, M. Ma.l.

l:;i; li'/.-. y,.i.,

'I, I l>H

I., i: I I

' >,.|i7/, \. /'
ill.



IN'KiMII.C.TfsrHS >>\- |||^: , ,,N iiiA '"I, !"'.

ii<> Kiiitni'i IiikI

!)362. I II Ik raMt' iM.f NVl'iJl .1 lilli'iitWIM'l' 111)1 II tilllvVKV '

•' Will' h (,,
i"ni|Miny, n .i»rifra. t ii.nl )>•• iit. inl uito \m>\i

llii' rf.in|Mn_V WMM to .1,, , ,.|fniii u.-il." Ily u Mil.-. ,|ti,ht

.uiitnirt all iMiiinfilfol fli.> i..,| ..( . ,itii|.|,f iii(( tin u.irk.-

wii". t.. I..' tiiii.lc !.\ fl,,. r.iniiKMiy'M •iigiiu'ci iin.l -.iii.

iiiiltiil ti» A., till' liithluwiici'- liv' lit.

ill rii-ti- of .liflrniK .• fh.' (inn'iiiit ajh f^

U-s:.

iiv r» till' Hiiioiiiit '• u ii

f'ti a|»|ir"iv.il

I l(C c|l f.'llllJli, ,|

I'll ii^'ii'i'd m .|. ti riiiiiii'.l tt/lH

•rk< A. <lii''l

tu lir |iai<l III th-' Irtiiilinsrii'i- li\ fill' .iiiiiji.itp III ill-

rimr^'i nf tlii'ir olilijratimn n- to tl

lict'iiif rtppiovinj^ fni\ '.^fimiiti'. i'-. w.m livm.' it

lii'M that li\ A.'.H ilciifli til mtni' t I

"if I'nt'Mii I'rncnt/

HtUlllr lIliMpfllili

ikjii

f'tfn<^

f ']

J> 863 At,'nin, win re a miiway . iiiii|),iii\ nMitincicd u

'p\ '"« '"' I'lirrlift.w iif laiiil with a • ImntaM. pi.ratMiii

who liail II. I [xiwiT til sill oMipt lui'lir t*!.' I.ainli

1'' prill' htij II. it l«'. I

i-^. iTfaiiifil hy mrviyi.f'.s riTtilirate pM.-iiimt to lif

Mi-oviHiiiMM of flint Alt, tk' <'i.urt Iji'l.j fhat iin tinai

••..iitrai't Imil lii'i-n arrivoil nf.' If iimv Ihmv I.i' riotiiiil

purMiiaiil t<i

l.f . '!« hf

I: Hi

riauMi'M ( 'oiiMiJiilafiuii Ait, atnl tl

.1 I

"1 //m

that, wlii'ti i.iiin fill' prjci. Ims Ik-pii (i\i>.l

till- Alt, till- purrliasiiiM; iiiiporatioii i-t .oiiipiHalil.' f.

' ..Inpli'ti' till* plUi'lm.-(i'.'

364, Th ('•oil. I Thus ot ra-('> I'liilirart'-i thiwo >>

.'.iitra.t'H whiih arr MiilMfantially for tlir sale of flio pio-iu",

I'l'ilv ill (|iii'stiini lit a fair priri', tin' tuoil,- ..f a-- .rt iin - 1 1 im

III.':/, lhoii;,'li iinlii-atoil liy flu' i-oiifiaif, licin;,' snlisiiliarv I'J,,'

''

n.' ii.;:i-.'s.si'iitial : aii-l when' coinoiimiitlv, if that
'"''"'•

.'"li' of axiiTtiiiinii'iit has failcl, th' Court will hav.
I. .'HI '.If' to om,. othiT iiiciii- of .'omiii^ iit thr fair

-i/,/-i n. <i. M. I... /.'

I. i: I I \,

b',.1: M„/'.i.,./ /.'„,/-

I
. l;. :<) Iv,. h

ll.nl,... I V,

' '... L. i;

M.f, ,/.,., //,

1 !,. I'-l

?^ 1

:i

i



ISO KKFKNTKS lO TIIK A<TK);J.

II' lloli

In! \\ 'I'll

lllr t».i

A»(">

illiiH

IriitxI.

prii'o 1111(1 of iliiiM larryinj? into cHect the roi»trii<!t in it.s

(Hsoutial juirt-<. Ah iilroiuly r imirkcd, these nwcs urc

principally <>f iht- vuhmtioii • . incidental matters ami

not of th«' principal sul>je(^t n Ulcr of tiic rontruct.

i^ 366. IJrant M.K. not only indicated in lii.s jnd la-

ment in .!/////< > V. C/' /''/,' the ilistinction «)f tin- two

classi'.s ol niM rt, liiit in two otlior cases hclore nni

act.d upon it. In the earlier, in ronsoiiuence of the

liniai-y of the vendor, the valuer-* could not lie uonji-

nated ; l»ul tlic Master of the Holls did not iionsidcr

this an insiinnountalile <litrhiilty, .sayinj:; that, "if

there was a valid and liindin;,' contract, the supcrvenin;;

iiicaparitv of oiK' party cannot deprive the other of

the hciictit;" and he accordini,dy directed an issue a-

to the Innacv, as a prelinuiniry step in the <Mnse.- In

the other case, there was a contract to <,'rant a ha-c,

to foiilain siiih conditions as A. I». .should think reasoii-

nlilc and proper- and his Honour referred it to tlic

Master to settle tin lease, and not to A. B., -»v n.si'lci-

ih'f the av'ciicv of A. U. not to he of the essence of the

:oiitraet, and that tiie Court havinj,' iletcrmine<l thai

the aLtrccnicnt as it stoo<l was liindinj,' antl conc|usi\.',

it would not mpiire foreiijn aid. i'he olijcction i A.

h.s srilihi,' the lease nii^lil. it was said, have lain in

uth of the flefendaiit, l>ut could not lie in th''th<

nio

nio

iitli of the piain'ilV.

366. .\L.'iiin. in a case l..'t'ore Sfuai t V.( \\ her.

there \\a« a contract to sell land and hleai'hworks at ;

sum lived, and the plant and niactiinery to he taken

at a value to lie aseertainc<l hy valuers to he apjioint'.]

Iiv the parties, it was held that this was a sali-'idiai \

stipulation only, and that it did not fortn an olisia. le

to -ipecitic |)erforniance, which \\a

with cost- he same \iew was

s accori

tak

lini^ly d eerr

el I loth 1 IV Stiial

1 ; \ .>, iiMi.

//„/ 1. u:, ,,.,., :< V.-. 1.".",.

<i,.,i,!,IJ V, Ihll.' .;/ >...„-.>.', 1'.'

\r.. I-Jll.

' .la-J,.1..„ V. ./«./,>..;,. 1 Sill. ,\ '.

1-^1 : /'ii/i> fWxIiii' ('< V. ',,,



INCOMI'I.KTKNKSS (>[' IIK CHNTIJA" 1'. IS I

a I ,•l-(•
V.<'. ami on appeal l»y Koiil Ilutlicrloy in

wlid-t! tin- main subject of tlu' loiitiMct was the sale

i)f an estate for 24,000/., aii.l a provision w,n iiisntnl

for tlie valuation of cirtaiu fiiinitiirc aii.l aiti- 1. aii<

III anotlior ca.se wiicrc a paituersliip cuntiari <i.iitaiii«.l

i provision for a valuation at its c.xpiratii.n, uhi.li f, 1|

o an iinipii'c.tlirouLjli from there ln-iiig no provi.sion as t

llif Court a.sccrtaine(l tlif valiu main iilijirt i>{'

tho coiitrai't then- wa.s the partiu-i-^hip : the iJcCcnilint

liad hail the hoiiclit of tliat foritrai-t, ami •.,iiM not ],c

alloweil to e.scapc from the sultsidiary coiitriii as i,,

sale 1)11 the i,M-ouinl of the (litliciilty as to thr valiiatinn.

§367. In another case Stuart V.C. remaikoil that,

where possession i.s icferalile to a contrart to yive a fair

consideratiitn, the amount of wliii ii has not Keen

settled, the Court will, in favour of puss(.ssinii ami
< xpenditiire referalile to thi.s funtraet, eiideivi.iir l.\

(Very means within the le<,'itimate iMHinds nf its juris

diition to asi;ert lin the anioiint of i.1

1/. ,11,11 >

le eonsiilcration.

^368. (iv.) It is of roiiise essential tn the eom-
pletriifs- of the <-(.ntia(t, and it should .xpivs.s not

iiii Iv the names o f tl partK til.'• siihject-inatler, and
the prii-e, !)ut all tlif other iii,:*crial t

'.I

'iins. What

iv. A- I,,

nthrr

t •1111-

' "tilriul.

ill earh case, the material terms of cnntract, and
t.ir it must desciid into ditails to prcvriit it- 1

a IV.

lloW

\'ll I as incomplete and umertain. arc

iuu>l of eoiir.se lie determined \<v

<|Uestions, w hi' 'i

a eon>ider;ttion ot

eaeil eollIlMet paiatel; It niav However, a I'

down that tlie Court will eair\ mlo c tl'eet a eoiilrai

fV.iiiied ill general ti'rni>, where the law wil Hippls

i: .V 'i. II'.'. i::.;

.\- !• iIji- w.iy ill wliiili idin-uK ii>

I [II. I' i.;li;||t tci I'lMCl'iM, Mll'i I'll

"!iii :.;roilliils tluT iiiav .Irlcnuihr,

/.'i</> V. H (//Am/,.., I llr (i. M.
.V (i. 1171.

IHhtti'/^.. II V. ></,i7/,, I,, l;. .•,

I h. l.ls.

/', '//,,/, I., i;

til. .")!'.'.

M, i/i,./: \. > , '.., :; ^111. >\ ii

lei, 11.;; alV.i!.:,'.!, I .!..!. N. S. 7.;

.-! \v. i;. .;.-,. s,,. :,i-. ''.,,/,,„

/'«//.'/, - V. .V ('. Ia. I7e.

•$*--



IH; i>i;ii:\i Ks TO iHK At riox.

till' ilrtiiil.s ;
' l)ut if liny drtailH mv to Im- sii|i|)lic(l in

motli'H whicli cunmi t I)'' iitl<>|>ioil liy the Cituit, tli err

trn<'l-

h. 1(1 ill

c'liini'li'^'.

is tluMi nnconcliidcil t-ontnu't ciip.lilt' of Ijoiiij:; »'nforte<l.^

§ 389. Thoiiuli it may Ito inip(».Hsiltli' to (Irliiif wliiit

is thf iiecossnry turn {)lctc'iii.srt ill the tt'iins of u tim-

traft, it IS onsy to ;^ive iii.staiK'cs m wlinh cnntraits

have licen hehl iusuniiient in this rrsju'it. Smh wns

tlic <'ase wlieit.' it was not slated from whiit time .m

increased n'lit v.iis to roinmeii«e ;
' wliere the eontiaet

did imt state, fither directly or l»y reference, the

h'nv'th of the term to he j^rantcd ;
' wlieie a cf)iitniei

for a h'ase for li\e> iieitiier named the lives nor «h'-

ci(h'd l>y whom they were to lie named;' where ui

auctioneer's reieipt was set up as a <'ontract, hut it

dill not refer to tlie conditions of sale, or show tlie

proportion which the deposit was to hear to the |>riee
;

where then was a term as to the expenses which w.i-

not settled Itv the eontiaet ;' where there was a eon

tract foi- a partnership, which detinetl the term nl

In //liiiiisli,- \. ir/'/idi" 7 I'll. "( "llir iiMial IMililic-hipiisc ini,

ll. .'i.".."!), tli>' |«.\vi 1 .'I' till' Ciiiirt til

ciiforiT a Ci'iitiMif 1m .I'H'pt a Iimm-

'•to contain all ii»iial cnvciiaiitji aii'l

liri'Vi^iiill" " a||-Mlr! til IlliVl' ln'CIl

aiiiiiitlivi. 1 I'. //•!".•< V. Ilniifll. 'I'l

ll'.iv. :."<i; Kni'l'il' V. //(/', '1 .(ill.

N. S. '."'..^
: l'i,iiiil-. \. I'ifilui", '.'i

lUi\. •:'
;

IHitl,, i„,i V. Ihir.li'. I. l;.

S K'|. .ol ; awi i-iii-ii;rr iinjlht-

,„..,. V. i:.,.:..i- . VI Ir. I I,, i;. .•,:,.i,

:;r.ii. >ti, !'.<., // /.'(/i-A. Khi /III:/-

/.»/> < ..„^ ./,| l-:cj, :!i h. 11, uhiii-

tr.u I
" Wert' liii.i to U' ascfituiial-

l'\ A iiil'llfr.

- .Sr SiiiiH, IT't'"! Ii'iilii'iii/ I':'. \.

ll'////,,*, :. He (i. M. \ ll ^--

J:,'/.iinii/ Y. 117,..,/..,,, i; 11. I .

1

'2^'i : I!iiiiiii4(jiis V. Ii'i.hhii,-, \ 1 1. I

.

.1. A S. s,~
; in/oi, J :;><).

/...,./ 0,,„,„„/ V. .1,,,/,.,. .. J

Ball ,v I'., .'.i;.;.

' r, „ \. ( ,„,/,,
,

1 S. ii. ,\ I.. :

_".'; '/.,'/•./, V. 'lWr.'i/,iii, 1 I'll '!

//.I.//. 7 \. t'lixiiiii'iiir,
,
« !; , A I'.:.

ti. I'^i'lr ull llic I'ri'- i";t.( .ivi'iiaM-

ini.M i aii.l |^.r-oi,aliy . Mi,,lncl ih',:

liu»ilii'!«.>». :iiMi 1 ii ' iMit 111 a^^i:;u

WItlliilll lull-l'lll, Wrri' InM Imt til

117,.././ V. l''/:~'-n;. J |i

.."I'.i. lint .|iirrv ulirllir tin li

anniii liaiiic tin- livc< vvln-n

l». IIKII ,1 • vi'liaht- ill 1. a-i .|

lllilil -IliiUM' I/,././'.

!-!i:i; \V. N. i:;o, v\ 111 u- I'.vi iiaiit-

iiilil 111 |ir UIillMl.ll ,ui't illi

ii.alilr; ..h.i y.i.'s N. //,/.'

ilO W \ T.V uliiii- il„- i.riM-

.htrai I 1-^ Mi'Mil.

i7i, -,„,//.,„ \, /7,//'i

/'.l \.

a!-.

ill.

U \.



i.vi oMrt.KTK.\Ks.s Ml' riii: cn.vriiAi r. \>:

vmrM, luit WHS silent a-. f<i ilic lunouut <»t' rupitul iiiil

tlif maiiiii r ill wliii li it w.h tu Im- pnividt'd ;

' aiii:

wliiTc u <lo. uiiu'iit slmwi'il till' aiiiiinnt nf I'lit I" I"-

|iii(l Ity II |iiiri\ tit a miniii^f fiitcipi isc, hut was sili ut

as to the uthrr tfiin>.-

i^ 370. ( 'i)iiiiM.i-i ai-.' at'tcii iiic-inmi|i'tf IriMii tlu'ir-ini-

n'scrviii;,' Hoini' iiKiitir for future a'^'iremcnt : unleH-i |!Vi li

perliap.s III ease-^ wliei-f in the atis.-nii- cit' siuli av;rti- ''',',','..

Illelll the law (lelclMilies the IMitll.i,' siiiji ciMltlM' t
> '" "'

are iieee.-isaiily iiii-nii|ilrtc until thi' liiitiKr aifrri'iie'iit

lia.H lieeii luiui- til.

§371. Where t lie iniil r.irl jhonhI.'^ for tlir ileter

iiiinatinii of any material tiuiii.,' hv -mne thii'i per-oii,

and thi.s li.is noi i n doiir, lin' ctntrai't is in the

saiiie |>ri'dieaiiieiit as u in'ii thi' prief ha> lirrn neither

e.\j)res>(d in tlie eoiitrari nor asni tamed. ra.-<i'-< iiase

iMciirred wli' re luiildini^s m- work^ have h.rii .stiiiu-

l.it'd to ho doiit' in .sm h niann'T a^ a liiird |ier.-*i>n

ni.iy ijirect, ami wlifre siiiii diri'iinn has liiher iieen

retiised or not '^iven ; and in thesf casi'.s si)ci-ili(f pi r

hiriiiaiiie his hien letusetl.'

>; 372. Besides the e.\[)n'.-.-. 1,1111s of the inntiaii,

there an' others which, in ili-' al>s,iii,. .if any expre.s-

sinii to till' foiitrarv, are implii-d iiy law.' With

' 'u'l-.i..-:

, f. rri::,

I:, il.iri

].. r ...|i*-

l'- l^ioii.

Inii'i;. .1

'irni-.

' //..v„t. , .

(
„//i„>. 1. Il.i. US. i li.' . ;iMiii'!il- .11' .111 . ..iiii,|, I.,

'.'././l. /, \. .S/,,.^,,,.,-., _ 1>,- li. A 'i-'^'' '"• "<" I'Mi-I-, l,.-.;i i.hl.ri

.1. .'i'.'. If. /,<„.,.<;. /;;, „<. '|--'.l'.lj ''1 "'"'' l-i-C-: l-t, tJHI-r tlnl^.s

^V. .\. I'l;!
;

ii; T;,,!.^ I., l;. ill. »hi. li ^r'^ ci-.Mini!. uiili.iit ,viii, ii

:»ii. til'' 1 'iitiM! i.i'i, I cxi^; , .'iii|!\,

til'i.Si Villi h lllf 111 ItM- II il 111- I. ,t

ii il 'I 111'' I'HMMh ! ni tlir ' "iiinu-r

! i':^ iiii|iii .1 ill :! .mi'-- cs|-i,w-!v

i-\. !iii!c'.|, lull •M|i iliic- (I I.' mx I i.M»

rX' l^l'l' 'i «.lli ut - il.-, .•iliii_- ill.' , . 11-

' ii'lflt V. I'iiniin'j i'r>s llri.li/f tini'i; ih.l :;r,| v, ii.c nan;;- ih.i'

'»., L'l; I'K'ilV. till, hulol D.ri.hll :lli' ;l,, „|,'l,l.i'. 111. !, ri.i- 1:1 .|'l.'--

V. /.../,./..,(, ihall.Hin illl'l /);,, liiMI lun.^p'lil I' 1 IT'*'' U.lh li;f

l:a,::.i;, (\,., :\ IV 11. .1. ,v S. _l „' 1 ..nin' f , l ikm'> l',,; ,u.|. Tr.

''^
' I il'. -Ul: I.. If. J II. I.. .lot, ((I'll-. I'll; I. ,h,|'. 1, M, ! I,

'' lilt. 1. s .;.

//.i'7 V. '„,„/„', _' r. i;. N. .'N

-'-
; .1/.'// V. '/7i..'/i......,, lie n,. 1 1.

'•<'•: .)/ h. ,/,... it ,., l: „,,:l <,. '•'... ,..'„,,

-'^ s '!. .iiiur. :',--,



184 l)KKKN( KS '|(» TIIK ACTION.

Ciiiiilitit^ii

titlu

rcKurtl t(» Hucli tcrnirt, tliiTct'orc, \vhctlnT tlicy Ik<

lu'coH.sary l< rius i>r not, the .HiLiuu- of tin' tnntia't ii<if~

not roiiiU'r it im nmiili'tc : thus ii ctiMtnirt tn sill |.i.

jK'ity ili.siiilM'il iiu'ivly as i-ottagt's amt lamls piuclias. .1

liy thi' V(ii(h>r (»f [K'Txiiis iiaiiicil was ruiistiutd u-

rt'fcniiig to and iiu|iortin;,' the sah' (»1 ihr whole of

tlio vonthtr's intfivst,' A contriict to >cll a Imu^.

simply itnplic-i that thr int. rest Mild is the Iff >iiiipl«' .

and a fontnict to roncu is pn'sunicd to l»i' i'm thr sniii-

Ifrni as the pivit'din^ h'asc.

'

The Colin, howfVcr, will not imply a term in ..

fontrart unices tluTc arisi's JVoin I he lan^ua^c of tiir

tontrait itself, and the einumstamcs under whiih it i-

entered into, sik li an infeniiee that tiie parties niu.s!

have int<nd<il the siijiulatioii in (piestion, that the Coiiri

is neei'ssarily driven to tin? eoni liision that it must O'

implied/

^ 373. Ill every eoutrai t for tiie sale ni land, a

eondition is implied lor a (rood title, ^ and t'oi tin

delivery-U{» of the deeds ; so that while this wa> piv

vented Ity the aeeidcntal destrnetioli of the deiil-

sul»-ii|Uent to the eontraet, and the vendor muld not

furnish any evideme that they were iluly execuiiu

and delivered, it wa- held that he eould not entnic r

the sale.' The mere faet of the loss of the title deed-

does not release a piinhaser from performanee of hi-

eontrait. ile can still he eompelle 1 to complete, it

the vendor furnishes him within a icasonaMe anii

' llowei- V. C.i'iifr, J lli. los.

- //"'//(. s V. l-inhr. s .\!. ,v W.
J II

Hri.r V. .IW„/..„, 1 V. ,v C.

i:.N. sJ.

' llaii.hjii .I- '„. V. Il'.»-/ ,f- ('.,.,

[Is'.nj '.' g. 1!. |ss, i;ii.

/'..' .1. (ir.iii v. Sl.i„i,.„. I M. ,V

\v. t;!i."., 701 ; Wn,i/,,i'<if,>„ \. ll'.i/-

liii'/l'ii, "i
<

'. I!, ll.'i.j. In (h/ilri' v.

l',>!j,in,U (; Mil. ..:;, (it, 111! .M!

a|i|<.Mrs (41 Imvc il.uu^iit tlu' n:

ti' .1 U' (hi titli; WM > collaten! ri.j,

u'iviii l.v I lie Uw. S,i l'.l'.~ \.

/.'r../M,v, .",! lii. li. i;i;i, (;7o (

"^tilii tii.Ii is ppilniLly II.. I .•!' III.:.

Draclical iriijHirtaiici', li.r liir li.ii ,

if tiiil.itiml, in >! 1 iiiM-Iv (.iiiimli i

Willi liic iHiitrai I tint tiny .ii',\,ii -

.•>(C'ia t'l !.;•) ti'Ut'liui.

' Ilii/iiiil \. liiis.'.. i lei". I.



rS'OiMI'I.KTKNKSS u|' ||||: MtM|;A» r. is;

l»nijxi time with MiitisCactiiry sftoiiilarv iviilciicc nl

fll*' r.HlttlltH aU<i (llU- eXcrlltiull iUxl (IflivflV ut llir

! r liM uiiii'iilM.'

I h"' !i'li' ti) Ih' sliowii, ot louix'. varii'-i .ucdnlii.L; ti>

i'. imtun "I till' |iii)|(rrfy h) Itc -u|i|:- in tin- cii-i ul

ill ;il ul' .1 IciISC, It t'linilfrly ilwllliird the mil' nt' ill,'

'-^•'
' i|if ill the (•,>.«(• lit' H lii'^liit[)".-i I<'ii-(('.' I*iil \>v

III' \i -i-r ,iii<l ruivliasi r \r\, ls7J,it has I'f.ii piu-

vi'h'il III it iiiiil<T a coiitrart in ^naiit or a-si'^n a ! nii

!• year- Aiiftlirr ihiivi'il ,,i to Im' ilcrivi'(| cnil nf a

tlicli'.M r icaschuM i -lal^' thi' illd inh'-l |i -iscc i.r

a"ijll sjlill li.' '.- I'lflr:! lu rail I'm 1 hi' till.' lothr

llfi'lmM : all'l li' i'- Hani' \'t I'rrtilll otilt'l- lirnvi^inlis

lit a kiiiil vt'iy (,;!tHiMiii ill iiiiitrai'ts ut' sair aro. in the

aii-.iii(r ut' *ti|»nliiii..n 1 i 111' cuntrai'v. inailc iin|iliri|

liiiu- III cuiitraits turiiii' -ah' u| laiiil. 'I'lii' -taluiurv

|iiuvisii)ii> with rfi,fai'! i< tillc iju nut pri'rlu.l. ihr

|iiiiihaM'i- Iruiu shnwiii'j '///(/-/ thai tlu' tit!' nf llic

\ini|ur is hail.''

^374. N\ hell- a ruiilihf luiitaiii^ sti|»ii!atiuii- wliiih ^^a^'
i ' i

ail' simply ami sulcly !ui thr ln'iii'lit nf tin' |iinrha-rr, iui n .

aiiil all' M'vciahli', tln' imriliascr may \\ai\i' them, anil

"''tain iinl'^iiiciit I'ur s|»'< ilii- |M'i'tui-maiiri' ut' ihf irsi

"t till' luiitiact.' Kill' iii-.iaii( I', till' liTiii-. I'uiit'irrini,' uii

till' |mii'hasi-,' a liuht tu a l!;iiui1 liilraic lumlitiuiis t'uv

/;. if.,,',,.,. <..,„,„. ,::,il /.•.,.',• y,..' . 'j;, I.. ,l. \:\.->~,: n;.! -r,

. II-..'. r. A., IT \v. i:. r.M ; T'a /;./-... . i. ;."...

' I. "''• 111 llii>c:l-' II \v,n hrl.l ' /;>,.. 1.
\i

,-,_' Mir. I.'.ii. li.

I i ivi'liiur ii..| riMni»li'"l inil.i '.7 a > \i. t. i. 7>. -, U'. N-f,

:it . ' liir .l.ilc 1(11 luTiipli'ti.!!, .i!,.| ...., 1,1. a I I I uf l|,r I . ll vc v;ii» ili^;

ill'. Ilii. iiirriiM-i r iii.l ri :i- .|,.ilii> Am .1 1->1, wii cli pinviilrs liiiii,

i— U( : a Miiiuiioiis .|:iiiiiin_' :i licrla- 'ii .|. i .i '..iitr.!. t t^ -ill ali.l ;i-.-i.ii

>
.' that the V, iiilorliiiil i,n; vi,.,vvi, atdii. .1' Mai- .lirm.t ..it .1' a

a -... •! til!.
. w a- (.») l.iti'. ,.i-i.|,(.M iiiti-ii.1.1 ill iaii.l, liu- Hi-

'"/',„./ V. l-'l,.il,t, 1, lla. 11, ii.||.i,-.| ; v-i-n M:all 11.. I l.av.. I),.

^ ' - I'i'. I'l-'.. rulil I. ,.:ill I'.i 111., lit!., t.. t:a.

/V/./.^ V. Il.:.l.... : M,.|-. l-i; IraM't ; . .j. I 1 1- Vfl M. ,1 , ; aihl ,.li>i.i.l

>."'.! V. /<,„/..,.-, I',. A A.l. '.i!'.'; /•.-/,„.,„ s. /A,,',,.,./, 17 111 !•..;.".:!.

/.'.'' V. ILII,,^ I M,,|i. A (ir. 111. ./ V. ir.cV/-, l.'.Ci,. I'. .".71.

A- t. .iiliai'l l.'i li ! il.. ,.| /All'/.-'.!/ V. tl'll. 'IH'.i if
it.a. t I..1 a lo N.,,! I.. I \. 1 h,
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((r uinlDr

leiuo.

till- iH'iu'fii (if till' juinhiiwr, hihI iiihv m-miiliiij^ly Ik*

waivinl liy him, though tlic vciulor iniiy ilcnin- to iiitirft

uii tiii-iu a-i a ^roiiiiti tor lii-xhar^aiiir liiiii'H'li trom tiie

foiitmot.' Hut wh«'rc nti nj^nvini'iit lor sale wa« t'\-

prtHMctl in a iiu>tuot-aii<lum to in- sulijoct to thf piojuira-

tioii liy tlio Vfiiilor'H solicitor an<l coiniilrtiou ot a

t'oriual ('oiitrart, that provisiun wan hdil nut to Ix-

'Ucli a .stipulation ai thf vt'iulor inii,'lil waivf, lor tlir

purpoav ol" iiisirttiri;,' on |K-rt'orniani-r of tin- a^ri'«'nicnt

without it.^

§375. On pr<n> i|>lo tlnii' sci'MIs niucli in tavuui

of till' \i<:\v, that a lontiact f<>r an nmlfr-h-aHc iniplii -

that the suli-lcsmu- is to lie sulijctt to all ihi- cnvonanls

in tlu' MU{K'riur Icaso, un<l it i- nol unrtupporli'il l>y

authority.' Hut it iia-i l>wn ihlcrmint'l that tin.-*

inipliiation ran only ari.so wJR'n tin piU' lias<r had a

fair op{Mirtiinily of a.->< < rtainiiit;, .mil oiii,'ht as a rt'a.sun

aliU' man to have asctrt.iiiKcl,' tor hiniHilf the pruvinions

of the original lea.sc ;

' ami if thf ci'iitract were .silent,

ami iinusu.il piovi.-^ioiis wi n- fmiml in the head lea-n',

the ( 'lurt would prolialily not i-nfoKi' s|Mcitic {Hirfoiin

ance on the i^nmml of the im|)li(ation referred Im.

l*o.s.se,-(.sion taken l)V the intendid lerf.see i.s a -tn'iiu

« in um.itaiiie to fix him with an aeetptanee of the trriii-

of the head lea.se.' Hut it is not eomlusive, .ind the

rininii.staiiies under whicii the posse.s.siidi ua.n taLii!

iua\ deprive it of this etlei t."

I /;,«.,.» \, /...'.'.,,.• H.MV ;•.. /;. II ,'. ,. ,./ ,s;,iif'.'- ',„,„'.

/.'"V'/ \. v...,,'/, [ls;i;i ^ 1 ii. !>:";] I
i ii.i.!7. i l. ll<i<Uii.- .".^

711. TIT. J.i, ~!.,\ I ..un;,,', I
M)|] 'J

•js:',; s,,,,7/, \. ',,y„.„, 7 III, i>;.; • /h,ii,i i. /;.,.,„. .; m^.a K

(,•,,,,,,„,,, V. l/rti.-. 7 W. l; II'- :-J. If. //..„. • (l,ilist,ltl,

1 i I'ljlliliS V. >/lll'l'l/. :\: 7|l'. .s ,1. I Jsi; (oull^'Ml. live ll'.Il.i I

' M,ihj1i"': '.
. //..((>',, 'I'-lliyj llhlrirllV . .'VCIi;illls l,Ol •:,{

J K. H. 1-7. !:t|
,

7.' I,. .1. K. I'.. |.ur.l,.i-.r .

-7 •.
' >.. , V. I'Jl,,,,,. ,

.>,.,,",

• //-/./r V. ir,(,-./.,.. ., Kx. II. ::
. > „,„,.„, „i ,>. ,.
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§ 876. TIm> .jii.wti •tl|ii(wtii»ii wlH'tlicr ..r III) tlicr.' m an imii

im|Mir)ltl<i|| III r\i iilliHy ciilltliKl.s, ill fjlViMir (tf tilt*

iiiHrrtiiMi ill till! i>\i>>'tii('<| I'ltiitrai't nt (ill .SIK'll >tl|iulll

l.\

tiout iti itr<> u<4tiiilh iii.Hi'rt*>t| in ^ii< h luntriK't'i, .i|>|>('iii.s

tin>' Hiiil <)|M'ii ill iiiir law.'

li
877. \\\ iiii|iln'<l Icnu m.iy id' .imh-m' Ik' iflniiti iI Iimi ii .

I>V lilt' rollllarl KC t DllililHMlS (if .iilU! ; H-, \\ liclc t lll'V l.i,ii, 1

limit tlic titir til 111' ili'ilii. Ill, 111' |.ri»vi<li' tlnit the
''„,i,',',',' i,

|»uri'liii'<T 'liill siiii|>ly Idkt' tip' vriiilm's intcii'^t.'
" '" '

\ii<l ruiliii'i, iillticiiii,'li nil iX|iH">H term ,,\' a inniract

ii ill iimsi-i' ullri tl il iiy iicitiir,' yif iiHtiri', riiimiiiini-

i!itiii;f kiKiwliil.;!'. !< Hutliri' nt til ifliiit till' prt'Hiiiiiptiini

•>r III llll|llli'i| tun, iMl'tlllt is SOIUrtllillLr llul l^riAMIliT

nil ''iM'ii hv law, ami ,i
t n| till' r-lltint It-i'll', llUt

iiiatti r tlii'ri't'mr, iiui uf ruiitiact, Init ot" imtiii'.' So

iliai, I'lir iiislaiMi', wIutc a |iiirrliiisfr has iintin* tliit

till- viMicJiir is KiiU a Icssih-, In- iMiiiint in-isl mi tlif

iiii|ili •iitiuii wliiili luiLjlit KtlaTWisf arisi-, ih.it ilic nm-
ti lit H I'ur till- l\'f.

'

§378. .\.;aiii, a iiiiili'rial Ifiin iiiav w.jl he -.u{)|iiii'(l \vi.. r,.

liy i.iii'trii. tiKii i.r iiitVirur,' wJnTr iJic .irciirn-iiaiires li'rm'.'iu',

lu-iily it: lilt it' iiiitlicr sii|i|iii..l li\- i'.\|irfssii»n, <"< 'ii -'",',!"
,,

- nirliiiif, iiDi- iiil'i'i-iMH'c, till' runt nut i^ niraiialilf nt'"'!"''

I'l'itoiiii.tiii «'. Ill tl niiitiail tiif llif uraiit i»l' a Ira.sc,

ihr liati' iiC ilir r.iiiiini'iirriiiint uf till' Ir.i-i' IS a iiuitcrial

tun, ami it it ilms nut a|'P'-,ir in tii.' runtrart, liv

^|>r""i>n or n't'iTi-nrr, i( is incninpli'lc : " iinr can it

' /.( '•'' \. ,1 |tr li. ,v Sii. II. ;jci, '.,/,, 1, /'., /.....,.:i II, r,. li.

" he ! I In' .|l|.Mi 'M W 1-. Iirli i| I'M.

,i,„ ,.,...1 |,y K||i_'llt U>ll. . \ I

' 1 /!•!..„.,/ V. //.,./;.. 1. I!, s i;.|

I- ^'
. .

•••, .111 :ii :i. ii-, iiinl' I liii

i:,,rl.i/ \. If,,'/.. 17 .1,,!. ITJ,

/;/.,,, V. >;tf.„..
I \|,r. _';t7:

\, ,,',,,„ V. >!:.,, I., I:. ;.; i:,,. l:,| ,

' I'll- r. 111. -,.111 •1," 111 II.". 7 I'll. iitt;. s,... 1,.., //.,.

I.i> !i:h.-.l,
.V *

1U|:|I p

/'',. V. It /, '.'. 1 M.1,1. .;i,i.

// r,..>l V. II',..' ,, 7 M ,v W.

'/,''/., ', 1^ I'., n. 171 . !l'. ./, V .

U',il!,.i . '.'li \V I; .i;- : ( .i,f.ri,./i,i

^ I/, '... < I,, r. ;•'-. V .,''.,„ V,

/ " V. l:.,,rl.,!l, l:i I,. T. N s //„,,,,.„„ 1 '. w i:, 1.7 11 Ml'lli.:

S (', \V I; 7"(
:

/».,". ,.7 V.

/:,',.., w v.. •'•i, II'',.'. N.

.!/• 1/./', ..,, i- I.. 1;, ii,:iii,i n;.'

•m

m
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ISh KKKKNt KX TO TIIK AM loV.

Ih' iiilrii-fil to hoyiii at tl'f \\utv \Htnu' '•>' tin- nu'iiio-

rnniliiiii of agrt'ciiKut,' thdii^li it luny, of <oiirs«', lio

(ollicttd fioin tlio iii>ri eincnr rru«l nn n whole.'

tj 879. W licrt' \., lH'iitj( l«'H.w«' of 11 hon.sf aii<l .^liop

for till- iui<'\|>ir*-il rfniiliio (lifty-niiif yi'ur.H) of a U-rm
ot cijility y< ars, ni,Mv»'il to m\\> 1. 1 tin- pn-miHcr* to \\

(who ili.l Hot know th»' imliin- of \.\ iiitnv.si) at ,i

lixi'tl ytMily rent, luit thr (liiiation of (he ui-'h-r -h-i' !•

was not .MiH'cifif.l m the rondan, .iiid IJ. went into

and i'< iiiaiiK i| in |iii-,Hi'.ssi(ni, and laid out n. »ntv in

ini|ro\in«,' tin- |iifMiii»-', and idlinialily, svlion tlic

hi-ad U'asc had ntill fwciifv yi-ais to inn, linMi'dit hi-

aitiori for .s|M'(ilii- ii<Tfoinmh« <• of the roniiaci ; it \vi-

hiJd l»y Hacon \'.('. that It. wa.i i nlitlcd t" i.i uiidn

hav l(ir the whoh' of ihf rtvsidni' id tlif ti-iin, I .x.i oiir

day; and the ( 'uiirf of ApiH-ai aHirnnd the [daintitl's

rii;ht to an under h ax' of drtin*d duration, thouuh

ihfv varied the Viee-t 'iiam xdlor'^ tlci i.sn.ii 1)V duvilinj

.\ to ;,'rant an underii'a-tt- f--r ilie residiii' of the term

1(>- one day, if the jilaintilf .thoulil su lonij live.'

I /',.'./)i V. yVc/.ti,//. (I.'i I,. 11. - In rr t.,i,i,l,, .I,,'! IU,,,h,,\ c. ,

iIuImimIi 1I''.i
, ll.c liilr \\J^ :i>ii im- //(',[ I

»'.i'.'j .1 t 'li, it |i. Is.

t ciii'l liy nlVri'iii I' t.i i in niii^liiiK <-.

('1. /,V .1/ J.l/c/rr'jl Tiiill'rr I',.,, 7(1 A'^nr/V. ir,//,,.„, 1 I ( II. |l. IJ,'.

I,. .1. I h. 7i;7. • I. /.-..„„, \. 11,1,,,,,, 1 I V(- 1 .'
.

' M„,:-I,n:: y. Ii.i-,i.l,,,. 1!M li. |l. /,'. A',.../'. I.,,M l„./,l l:>l,tl,.. I. I,,

L':!;i. i.\, iriiliii- ./.)//',•. \. .l/i'-,,, C. I'i 1-;,|. .",-_'l ;
11' /v. /;..,,./. -J \.\

I h |i. I.".'.; Il'i,i,i,/,,,,n. ' ,..,/',„,,, |i, ::ii. /,,„il,r \. .|/.r,i .i„..., 'l''-'.

>•' I.. I. I". 1 K. II. r,7T. :j I.. .1. K. II. i.'i.
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I III Hill fill h 141 ^s lif III, I I, III,, II I

III Miltillli, \ //.,.,./. !( S(|{ ,-,:,li. Ihr .1.1.1,. I. III!

I'l liix. iiin

IH'I . .'Ill III'

.•lli'li'il 111,- |ihii||tit) I, I.. |i|ii|M'|l\ liH .Vt.'i.tHMl.

I'lll'il iil<t||, li;il,|||

•"" 'I'lti- ..Hit Uil% ;|i . i'|ili'i| U\ III,- |il.|l|||||| .'Mi'iit

lllill .I". I.. III.- ..i«|| |iii\||l.'lll hi' x|||.l|h||,-,| Ih.ii II ,| |,|

I..' ..Ill- iliir.l ..i.|i .III |,||.|, t ml,', ;,|„| ii'.,ii..<i,.,|

ih.il ill) |i.i|>i<rM .111,1 ;ili.ii,i, I sli.iiilil III' «iil,i,,iii,.,| jix ill,.

'..Il.il.. I- ..f III,- i|rr,-M.|,llll ,l« v,,..|i .|» ii.csil.l.' ili.M I,,.

IMI-Ill ;:.-! il I .>ll\.->illM .' iili.l i;|»,. ,, |||.i|'|;;.|.^,' Til.- « •,,111
I

..r <.ni.-.-ir» it.'ii. h ..I M.iiiii..i.j i„.|,i ih.ii ii,,.,., «,i»,i|H-i'

f«'< I ..iiiii.i.i iiii.l III. II ||„. .ii:i,.,.|,„'iii h||..ii|,| i„. ..|i,', fii

.iill\ .•iif.ir, .-.1. Inn ill,' Sii|,|,-iii,' (..nil ,,| r,ii,,,,|.i ii,.|,|.

I.'iii III.' (• .1 .111,1 r,.iiihi.'r .1 .|is„.||iii|o ||,.,| ,1,,.,,. ,^_,,

M.I l.lll.iilii; nil. .iliihl i.iii.il ,1. . .'iiLiii, |. ,,r ill,' ,.||, I- ,111,

1

fii.'i.'f.n-,' n.. . ..iii|i|i-i,-.| I-:,, I ,,r >.,||. („.(„,.,. I, ii,,.

I'.irtir* Kit. hi.- r .1 I,, 1,1 III, II. HI i|„. ,||,„.,„,. II, ii,,.

"'iiiiii.i ..r .iii> Ni. II, 'III. 'Ill .IN I,, ill,, ml,. „|,,, I, ^,,,, ,.,

I" 'li.'Wii l.\ Mil' \.-ii.|..i. ill.' |.iii, li.iM-i-N ii-h: I,, ., ,_; I

ml.' «.!«. iiiij.li.'.j l.\ \.\\\ .111,1 ilnii |„.r,,i',- li,. ^^,,, .,„„
|.. Il.'.l I.. |.il.\ III.- |.ll|-. il.ls,. |||.,|,,.x ii,. I,,,, I ,, ,1^1,1 I,, ,.,.

•|l'l|l' ill. II .1 U I lillt- «||,>n|.| Im' h||,-\\||, ,11', ;,, ,1,,^ ,..,!,._

'" M*,' III,' |thiliilill'> ,-\|.i','v»i,,i,, I,, |,;n,. i|,,. |,,,|„,|.s .,|„|

.1 1 ''11:1. I siilniijit,.,! 1,1 1'linlil,' linn I.. Ii;i\.' ili,- ml, ihn,-*! j

::.ii.-,l iilhi ;;,-! ;i , ,iii\ .'\ jim ,- iiii.j uiv -t III..II ;j.iu.' 'I'li,-

• ' "liliili. ••. llii-ii-r,ii'i'. i-\.i. l|\ III. -I ill,' li'iins ,,r ill,. .,||,.|-

I lllrl-,' U;|s ill his ,i|nill.>li .1 , .>lii|>l,-|,-.| ,,.||||'.|,|

III \iii<,lil \. \li l.iiiii. I tii.iiuv n, ;!;i7, ,, ,|ii,.N||,,n

>i''>.' ;i» I.I w lii-ilii-r ;i < ..iiii'n. I hiiil l.f.'ii , ..iii|i|.'h',| 'ri,,.

!'• ihiiil N\ r..l.' ii l.'M.-i I., ih.' |. hi I II I III- .lu" 111 'III, I III

liill.iu iiiU |i.iN>.i:^.' uiih r.l.-ii'ii. I'. I hi' I. Ill III

'''"'i"ii: "I .1111 »ii-,iii^|\ .t,|\ i,,',| 1,1 i,.|,iin ij

"ih.i i:t,iiiii,| ,,n whl.h i.t Iniil.l. .nnl |

ill \ h u w hi. Ii I ihjiik iiiit\ 1.

I'lii. lint.

I.I V riu ".III.

;i< « .nii|>lish.-,| w h I,

|.|-....' N, I IV,. I III, |in.-.| 111 M-ll ;ii M ih..iiv,iii,| iMiiiinl,
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Thill iiiiiMiiiit ill liiiiul uiiiilil •iiiii till- iiiiii li Ih'IIi-i' iliaii (•>

hut)- II xiiitill |Hiitiiiii. Mti\ I'.Ttlt. oil hilci'foi for "o Imiu n

|HTi<Ml I ihilr m>\ il Molllil Im' ijllili' llir <tailli- lllillU for

_\ul||' fl irlltl lo |itl,\ lit*- M llolf III otniv ill ol'ilrf |o |'j|i«<

a viMii III |>ii« for il |iro|H-rl\ in AHhou nliirh Ariliii- li>i«

iN-t'li IM||itii\ illU. I UIIM'. ill lli« iH-ltjllf. II illol I litilr »lllri .

il iiii>ri<;iit:f lo iIm- l'hi\i-rMii\ for i.'ilHl on Niiiunni Hiit-tt

loin. III Ih- |iiiii| III thi- U'lii'o If V'*ii' lii'inl •lioiilil

ilft'iilf oil uixili;: till' U lioir I liil\r lioilolllil llir I IliM't'olit

Molllil liilti- II >U'rlil'll\ oh llii- Alliioii |il'ii|H'l'l \ . lltr lllli

of wliiih i« xi'i lll'i'il lt\ llir iMltilll)!'. ilhil l'i-li'i|oi' llir lol-

on Sii^iirn Sirrri 'I'lir Alliioii |ii'ii|irit\ will nioir iliiin

|i.l\ III) Ihr lllorl^il^l uillilti Ihr xrill'x I 'rl'll.l |ix (|> lii.il

Irl's slillltj \ olir flirlhl \M III It I lilkr ol ||rr >< in M ir« hi lir.M

lliln llillllllro~ ,l« III llir l.'tlMI ,111)1 <.o il llliiltil lir llllHrir^

•"ill^ lo llolllijr thr I ni»r|»|H oil I lir "llli jri I

"

III llir «l|liHri|llrlll i o|'l'rH|iol|i|rlli'r liolllili^ U.i^ •iliil

il« lo lllio Mloli::il^r oil rllltrl' ^lilr ,llli| il \M|o lir|i| \t\ ill!

llir jinj'^ro tluil llir iiitill'ilil \\.l> <olii|i|rlr 'rills ilr

I l«|o|| t\;|* |r\rl''«ri| oil .l|i|M-ill illlil II v\;l« lirlil lliilt llrli

U ilH llo I ii|ii|ilrlr rolll I'.iil )i I ir.llll >• ( 'Il 'J IJ

In M (//<W.i,i \ Iiiii-,!,,!. |!IS( I: ti7:'.. Ihi' .Irtrliil.i.ll

[..n\ soil oii^linl ,1 iloi iitiirill U\ wlliili Ilr .lul'iil lo »rll

itll.lill |>ro|lr|l\ to llir lll.illlljll for Xr.'.'ilHI. ;i|m| ||i,

lihlillllM >iullrii .III ,i;:l'rrliirnl lo |ill li lij s. ili,- v.i iiii Tin

iloi linirllt olt^linl \<\ |ihllllllll ol.llril llhil llir |i|o|i>'ll\

Wils III lir |iill rllJsril Hl|li|ri I lo I ||r rfii llln lil'.i In r- llh'ir

on NNilll llll>. r\ir|ilio|| llii |>,l|ir;» Wil'i- il »;r,»l.ipi

llir s.llir. illnl iMi II I olil.illiril ,ll llir I'llil. lllis ih|l|>.i

'rrllii-. iliril .illil oil oil lo lir ,1 1'lll llt:ri I li\ llir llisl nl

\|;i\ lir\l " Mil llir il.|\ iImI I llrsr |t:i|H>|'<> Wrir >.|^liiil

llir ilrl'rlnl.ili! o|| ilr- rri|l|rs| uf |ihli||liiro ooliiilol' l<>

IlilVr llir In III- i>r v.iir |illt HI Wl'ilili:;:, ilililrti to llir oil.

sj'^iiril liv liiiii. ilr ImIIiiw lilt: : "'rrini- IIm llllllillnl

i|o||iir« I .l-li t Ills i|:i\ , 11 \ r III I III tin I I jo I til Is nil I lir t|rt I V r | t

of I tir ilrril ol llir I'.il kri |il'ii|ir 11 \ , rjulll III! I III In I i lot til I
-

\Nilll IlllrlrsI r\rrN lliln lllollllls lllllil llir sl\ I l|o||sii ||i I

ti\r till ml ml I lot 1,1 Is ,irr piliil. w lirll l lir ilrril of I ||r rlilil '

|il'ii|irrl \ will III- r\i'i lllril

'I'llr |ll'<i|irl'l \ llirlll jollril III I llrsr i loi II llir 1 1 s w.i-

willl ollin |i|o|;c-li\ ol ihr ilrrrllilillil . IIH ill i^il :;ri I Im

.^tl^lMMl I'hiiiilin jiiiiil luo siiiiiv 111' .srilMI r.K h .mil ij,

f



t \\ *|l| \ \ Vol I
- l*«

iniiii<li-i| ,t .li-..| i.f III. Ciik.i |i|,i|„i I \ \\ '. II li

fll-Mtl I I .III .nil. (I .lUMIII-l <|.fl KlI.Mll f.

|H-irii| Ml, 111)1 iif llii ,llHi\r .ivri-. iliiMI ill ti. Ill, II

ii hM'IniI iiui'i't'liii'iii ill. II l..f.i|,. a i|,M-i|

•I- -(M'. iii,

ii • I ii|.

".I» ^Mlll III

iilllir |irii|Mrl« .>! ijrl. inhini h,i» |.. Ih- I. {..imiI ||.

Iliol lUiiyiv /'< ( It'll) III.' t
•

.1 'IM I)' .1^1 • )'lii)'iil olih III.

\|il)i| f)>l |>.ai||ll|l ..f »«i.,*ilNI li.Hiil.; Ill uii'.ii. r ji.in III

III)' {Mill ll.lM- III. .I|)\ l|l||l|>)\ l.|l .1 till II III. |l|,||||||i|

111 ilxollllD- III)' IIMiim.lur II \i.|s
I M . I ->,ll > I.

|r|f,|«.- iif lli'f.'Dl.iMI ', .,|||

|il ..» III.' (ill

|«l '.|'' I I \ . iinl |i.| hi. Ill .1 '.
I

ll'lill loll III I III' |l',|'»'||l>|l| ||| |||M I ' \ /',
, MlMll^.l Till'

.iKIi'- iiii'lil «.!« loi III.' >.i|.' 1.1 ,11, i|,ni> ..( i.'i|,iii|,i

0|||\ .111.1. .|H l|||.^Ml.|l« >\Ol||.| .111,. Ill InllM, ;|. I,, III. I,

li';i».' .il .l.'fi'inl.im '« oilii'i |iiii|„'|iv h liii' iiiiii l^.iu' ,

iiliil Ills iiiil.'iniiilt Iroiii |M'i«.ii.i| li.il.ihu I,, II,, I

U.IU.'l-, ••JM-l III.
I

I'l tol'lll.lll. .' . iiiihl iini „ ,|,., |,.,.,|

•*'""••- •• 'I' 'I ••< ol Ins |ii.|-,ii. 1,1 |,.,,|||, ,,

• lilh nil. ) li.'iw.iii wli.ii 1 1)11*1 mill's .III ol,|.., 1 1, ,1, I., !|,,

lull .111)1 Wllill Is >,||.| ti, I.. ,1 III. III,. I ,,| i.iliM'V.i |, ,1,- .,,

|i Ii ... .if I III' ll'lHll I

III III.//«(-> \ r.,1.,,,, ;> .sifi; .-,>*. ,h,' |,.'.,.|n,,i,.

iiM.ls III. II. "Willi, A ...IS , ill. .Ill .ii.ii,.,,|. i; ,,,, j

uiilnitii jiiiiliiii II \ . Ill s.ii I. 11. II, I .,) 1,1, I |, I,, , ,,^
I

ii'ii'i\,'.| froiii r ,1 i|i'|i..,ii i.K ,i,,.,|.||i ,,| 1 1,, |,||,, n,
|i'r.'i)il .if a r.|lili'-l .III, h l; ii.,| ||\ !,,._. (iiiii ,,( jUi.i

li.lil l.'i'li ilolic. Iiiil willioiil .||,, I,,,, i,-^ ,:,,. ,1,11,,,. ,,| ill,

|.|'.,|i..M'l| |llll 1 h.lsi'f. A |r|.|li'i| I.N jilii'i s,,,|,,,^ III, I i,,,

>».;s W illllli: 1 1, sell ,11 III,' |i| I, ,' .,. I III, I (,,. „,.|,|,| I, ,,

I .i|ii|.lrli' Ihr il.'.il iiiiljl hi' I. Iiiii,.', I In,,,,,.. i|,.,| i|,,. ,,1,

v> 111 I hi hi' ^llhj)')-! hi all i'\is| iir.^ h'.i-.- ..j i 1,, |,| ,,,,,„., ,,,, i

ih.il h.' V III ill I t ml I'llllilsl, i-\ iihii. I .,1 I II I,' ,,i |,,.|- I ',.,1,
I

;,,

ill Ills w hi. I, will' III 1,1', |„i»»,.,|s,,|| .,,,,1 I ,.,|ii,.,i I ,^ I ; I ,

' 'illlllillllirilli' Ihi'si' |i'|'|,i<. In ih, |if,i|,iiM',| |iM'rl,.,s.
I

• III h'll iiiiiu I III 1 oiiilil iiiiis, (
. Ill .1 hi i,.| j.x 1,1, ^, I,, II,, ,

I 1 i'|ili'i| I III' hi Ills ami oil II 111 III |i.n ||,|. i,.i|,,i I
. ,.

I'liii' iis soon .Is III.' ijij.. was ..\ i.j, I,. ...I |,, ||,,.,| ...,1:,

''"''i"ii. Ill a suit loi- s|ii'. ,11, |.i I loi ii,,iii, ,.. II u.,, I,, 1,1

ill.U lllr ri)r|i's|„,||.|.'li, .' whiili I,, 1. 1 l.ikii, |.|.i.i iiilix ;

! Mill .1 lollliail s|||li,j..|,| ii, ».,||s|\ ilii- l,i|lllliin. Ills .(

Ill- Si a I 111,' .iT I'r.iii.ls. 1 1,., I 1 1,,. „ ,,,.|, "„, ,, .,s
I II j, .

'^ "l''iii'i'il I II- s.ii isi,,, I i,-,|" II ill, s,i.!i,,|\ j.-n.
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I »>./ iNi i(\iii.i:ii;m:ss nr con n; mt.

iirri'|)liii;; tlii> miMlil ion, iliil iioi iiii|M)i't tin- |ii'i)|Kisiil nf

ii new li-riii, iiinl lli:il A \\;is ImmiihI to spi-i tii- |M-rfiinii

iiih'c

Mt'LiMiniin •!.. ii'rci-fiii;^ in iln' Icriiis in rclfi-riiri' ;i>

title, Miliil he Wils llllilltif III iisscnl Id I In* \\r\\ llliil lliusi-

WI'IT il IM'W St ipnlill iiill III' riillililinll of the I'lihllMi'l |il'ii

|iiisi-ii nil lirliiiir III' ilii- |ihiiiiliir mill wliiili, its il wjis

rnllli'ljili'il, hill! lirvi'l- I II ilssclili-il In liv I ll<- ilrl't-iltlllllt

ill \\i'iliii<;. Till' ili-t'ciiiliiiii liiul sti|iiihili'i| iliiii ilii-sjilr

slioiilil nut III- ('iiiii|ili-li-i| iiiiiil (III- tirsi nl April :itii'i- Ills

iTliiiii friMii l'".ii;;liiini. "Mis liiji' tJiTils wi-ri- in Tnrnntu

iiiiil In- is imi III III- liilli'il iipiiii hi pi-iiiliiri- iiii,\ lilli-

pilpt-l's iillirf lllilll lliosf ill Ilis piissi-ssiiin. Ill- \\;ilils tii

liiiM- nil ii'iiiililr si>iii-iliiii;t t'*ii- 1)1- pi-iiilnrin;L: lilli- p.iprrs

iiiil in his piissi-ssiiiii. 'I'liiii si ipiihii inn wmilil rlr.ii'lv

iml iilili;;!- llii- piirrlnisi'i' li>;n Ti-pl il Itiiil iii-ilrlVi I Im- I illi-.

Inn, if iirn-plril siiii pi iiiii-r. il iniulii h-nvi- iiinni I'm- ii

I'lillli-nl inn lllill till- pill rinlsi-l- liilil il^l'i-ril In .irirpl silrll

lilli- its niij;lii lii- shi-wn li.v tin- \i-inlni-"s ili-i-ils ninl piipi-i-s

\\lli-ll prnilllrril, r\rll if ili-li-rl i\ t-. Tn iilliinl Mtillilisl

iinv iiit°<-i-)-nri' nr rnnti-niinii III' lllill kiiiil, iln- snlii'jii.i-s

sii\ : •Till- ninin-v is ri-iiilv. I.i-i .Mr. Ainlii-ws si-ml Ini-

Wiifil Ilis tli-i-(!s iiiiil tin- lilli- piipi-rs in his pnssi-ssinn,

lllll if t Im-si- (|c<-.ls ilinl I il II- pilpl-fS ilii nn| ilisrlnsi- ;i ^iiiiiil

lith-, \M- iniisi still III- siilislii-i| ihiit ii is ;^nnil.' I think

till- wm-ils wliii-h I'lillnw shi-w tlnil is iill tlnii wiis iin-iint.

TIn-y iisk fnl his dn-iis :lllil il sn|iriln|-"s illislriirl In i-iiillili-

iln-ni In i-\iiininr intn lln- tilli- t'lilly. in lln- riisi- nl'

Ihissi ji \. Hut III I'lii/iii . S r.iS. CiTO. II siiiiiliir i|iii'siiiin

iifiisc, till- wnftls iisi-il in thill liisi- Ill-ill^ snlij'-r| lo iln-

titli- lii-iny; iippi-nvi-il liy mir snlirittn-s." Tin- rnnri nf

Appriil In-Ill thill this Wiis ,i iii-\\ ti-nii. Thiit Wiis, Imw
(-vi-r, ilissi-nlcil Irniii in tin- llnnsi- tit" Lnnls. ("iiirns L.( ".

I Ajip. <'iis. ill pp. ."Jl'l-l.', inllrllflTil in Iiy i.nl-iis Si-llinriii'

iiiiil ( iiiriliin, iiinl iilllinii.i>li tin- jinl^inriit Wiis iitliiiin-il mi

tillii-r ni-mimls, niiisi In- lii-i-nn-il In In- ii\i-rrnlril. Uml: \.

Lniiihiii I'lnriiliiil \ s.sinlnl Inn , ll;', ('il. 1 >. 1 I "_', in tin-

( 'niirl it( Ajipi-iil."

I
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r.N( CfnAINTV OK THt-; (oNTUAi T.

§ 380. It is ohvious that ;in aiiioimt uf ccrtaiiiiv what

mu«t he io.|uiiv.l h, proc-ee(lnij,'s tor the spc.iH.- p^r- :~;,',;'

formance of a .ontra.^t greater than tliat .lemaiKle.l in ™'i"''"'-

an action for damages. For to sustain tlu' lattei'

proreciling, the proposition re«|uiri'.l is the negative
one, that the defemh. i has not performed the eon-

tract,—a conchision whic.i may he often avrived at

witliout any exact consideration of the terms of the

contract; whilst in proceedings for speeifie perform-
ance it must ai)pear not only that the eontnict lias not

])cen performed, hut what is the coiitraet which is to

he performed. It is periiaps irapossihle to lay down
a)iy general rule as to what is sutKcicnt certainty in a

contract; hut it may he safely stated that the certainty

recjuired must I)e a reasonahle one, ha\ing regard to

the suhjeet-matter of the contract, ' and tlie circum-

stances under which and with regard to wiiieh it was
entered into.- Thus in a case where there was a

contract hetween two railway companies, that the one
sliould have the right of running with their engines,

carriages, iviid trucks, and carrying traffic u[ion the

line (if the other, Parker V.V. held that this was not
too uncertain to he enforced.' '•

It means," he said,

"a reasonahle use,—a use consistent witli the projjer

' S,.e Arist. Kth. Nic. lil). i. t. :',.

- Marsh V. Milliruti, J Jur. X. S.

VT'.M.Wo,.,! V.C).

iii'iit SurtiiTii Itiiilviiif ('). \.

siiire llaihvay O-., 5 IX. P. Sc Sin.

las.

]'.
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tiiiuty

removed.

|'i:im:n("ks in nii: aciion.

onjoyiu.iit ..{ the snl.jf.t-iimttcr, aii.i witli tin- lij^lits

of the j,'raiitin,i; pnrtx."' And \\v Ims,. uIioadN srcn

tliat whciv till' tmiis ,,!' the cuiitnict arc irciii nil, liut

the .l.tails arc su.|, as the law will supply, tlic .untia.t
will not Ih' <• .iisiilfivd as ..Iijcrfiniial.jc fur \ a,<;iiciK'ss

and iini'CM'taihty.-' In <.n.' cim- a cMntiMct l.y a lailwav
fonipaiiy with a landowner, to make >iieh roads, wavs,
and slips for cattle an mi;,rht he necessary, was h-M
not incapahh; of heini,' performed liy the Court ; l.iit it

is to he ohserved that in (his case the compunv liad

entered and made tiie railway.' In another Case.
where a rc<tor had agreed to ^'runt a lease of his

glehe, "except thirty-;->even acr. s thereof" (which
were not specified), Lord Romilly MM. held that the
contract was not voi.l for uncertainty, inasnnuli as the
lessor had a right to select the thirty-seven acres at

any time before the execution of the lease. IIi>

Lordship held, however, that this right must he so

exercised as not to interfere with the lessee's beneficial

enjoyment of the lauds included in the lease.'

§ 381. Where the terms of the contract have been
originally uncertain, but the contract has been acted
on and a user and course of dealing have existed
between the parties which gives certainty to what wa-
originally uncertain, the Court has in some cases ha.l

regard to this as removing the original ditfieultv.

I'art performance will induce- the Court to struggle
against the objection of uncertainty.''

'
•"• l''-<i-^-Sii,. at p. 111-. ,lur. X. s. !>;; (Sti:. t V.C.V S i

-• J;r TnnuT I,..!, in S„„ll, II«/,> •_• IK G. & .). .-,.-,l'i, a,,.i ,„i,ra. i :; :;\

t „
.

--..•
til I,/,- 1 IIS V. (i,;ti, (\,,, I I

;
A- (j. ss.'^

; .s»/ir((, Ji .'Ids. I..., ,.,-
,

f^Hunibrsiin \. <',„k,,„i,,),lh ,i„,l
'

W'liTliu'jkii, lliiihniij Co,, 11 ]{t.;iv.
" ''-'.^'"'^ ^'^ ''""'""A I., l;. - IM .

J'JT, all'il-ii.ol l,y J.Hi-.l (..tt,-i,l„iii,.
'•^"'; •'^'f i'l'-" /.'</''/ V. /,•/,-/.,„,', '

anil iipilieil in Huutlt Juis/rrn J;„lf.
'''"'''"'// 'V-., .Ii.!,n.-<. .",00.

"<!!/ C-. V. Afiiliriiifyd I'nrfhir,! '
J!..,' ., _ !/:;, ;^ j-!,^ [ )_ ,,;;^

rtmeiit M(inii/i,d,irin:,[::<lO] 1 Ch. lis.",. Srf, to,., ll„,rUty v' (*«/,-„.,-.

I-.', ]!>. Sec I'ttrhr X, TusirtU, -i [ls!'l.'j .; (1,. at
i.],. ;JT I, .-.Ti;, ;!SI.
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;

§ 882. Tht' MitTi' f(H-t of iiiili'linitc wnnls, sudi us ina.iinitc

(/ aft I I'll

,

K'lIlL' ll.S(<( 1 in .'I cuiitnirt diK's not lu'cc

Hiirilv ni;ik(' it too unccrtiiin tor iicrforniim Mich

wop

rclcniK

Is in.'iy lie iiiidiTsfood witli stiHiritMit cci'tainty liy

tho Is to which th tilled midicniicc lo riio wortis to wiiicn tlicy arc aiiiit'd iiin

the Htirroimdiiiir facts of the ciisc' Aiiaiii where, l>y

the contract for a lease, tlie tenant was to do certain

s|iriitied works, and " other works " u]ion the property

at a total estimated cost of about l.")(i/., and the

spi'cilied works were such as would cvidentiv co>t

nearly that sunj, the Court considered the "other

Works " to 1)C of such a tritling description that their

heing left undefined was not a ground for refusini;

specific; perfonnanee.^

§ 383. ' )n the ground of uncertainty, the Court has

refused spceiticilly to pt^rform marriage-articles prepared

by a Jewish rabbi in an obscure form, s.iid to prevail

amongst (ierinan Jew.s ; ' also a contract foi' the sale of

land, where there was a doubt as to the identification

of a plan to be inttorporatcd into the contract.' In

another case the Court refused to interfere in respect of

an engagement by the defendant, I\Ir. Kean, to perform

at a theatre.'* " Independently of the diHiculty of com-

[lelling a man to act," said Shadwell V.C., "there is no

time stated, and it is not stated in what character he

shall act; and the thing is altosfcther so loose that it is

perfectly impossible for the Court to determine upon

what scheme of things Mr. Kean shall perform his

agreement."* So, where a vendor liad agreed to .sell

un estaie with a reservation of "the necessary land for

making a railway through the estate to Prince Town,"

of uiK'i'r.

tiiin cdii

tract'..

w

^

s :

'%k

•ai

n

' Vuojnr V. ll"oJ, M Fioav. '^'.>'->

:

I'iurdl V. Loo'yrotr, 8 De G. M. \:

(i. o.")7 ; I'lukirv. 'iaswill
,

'J. Do <i.

k .1. 5r,l*.

- Bi-iHiiiaitii V. ./<////<>.<, I,, );, ;> f'lj

r>o.s.

' Franks V. Mnr/iii. 1 Kiicn, ,)0',i.

' Ilvi'/tf V. Ihmfidl, I lliixs. .V M.

111). l>istiuj:uisli Sin/tdr v. Govdal/.

•Jti W. U. i<;j.

' Kiiuhie V. K'liii, II Siiii. ."..'!."..

ct (JhlHi" V. MrO:J„_,, I;; Ir, rii, 1!.

IS.

' i; Sim. at
I'.

;;.".7.

sr.

if
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I itiii I

ni-'ljiiii'i

.li'ssol M.U. h.-l.l that tlio .•ontrnct <uul«l not In- oiifuivcl

!•}• thf |iuir|iiis('i-.' Ami a .similar roMult

whi'if, ir> a <'ii.so nf rtjilf iiiiil pui

roMu

lasc

wiiM amvci I Mt

of land in tlir

Trnnsvaal, the |>iicc tn hr paiil for the land was un-

• oit.iin, net oidy in value, l»ut in nature aiid cliarartti-.-

§ 384. So a<,'ain, whoiv tlio contia-t is di.s<T('j)ant

with itself, or tliero are two ditlerent lontiaits relating;

to the .same snlijcet-nrntter, the Court will ;;enerally

refuse .spoeitie performance. In a ease,' where an otler

was nnide to take a house for a speeilic term and at a

certain rent, if put into thorouLfh ri'pair, and statin.i,'

also th it the drawin[,'-rooms would ho recjuired to hf

hand.somely de(M)rated according to the pre.sent style,

and making .some further requirements as to i)ainting,

and the offer was aciepted, the Court of Appeal in

Chancery, reversing the decision of Romilly .M.|{., dis-

missed the hill on the ground of the un';crtainty imported
into the contract liy the expressions in the offer as in

repairs. Where a contract was for the i)urchasc of " the

land rcijuircd " for the construction of a railway at so

nuicji per acre, and the contract t;ontaiued provisions

agreed on between the land agents of the company
and the vendor as to ro.ids, culverts, etc., etc.. Lord
Koniilly M.U. (following the decision of Turner V.C. in

Writ/) V. Dirn'l Ijiuiilim mill l\irtsinni(th liiiihriii/ ('om-

/"iii//,^ then unrever.scil,) hchl that a surveyor goinu

upon the ground, and having the (contract in his hand,

couM accurately ascertain the land to he taken, an.

I

that the terms of the contract were therefore sutKcicnth

' -/'•.//((" V. Walls, I.. K. Jii Ki|.

I'.iLI
;
.ihsi rviil u|K.M in .S'lrill lli'ullitr^

V. lifthell,\WySi - ''''• "
I'l'-

"i'i".

•">1I. Di.stini,'uisli .Sr./(//, l-Mnl'rii

l!ai(m„i (_„. V. ,|»o,„.,-, / ,/ t'orlliiiol

<'niiriU Maiiiifartiuris,i\\}\n'\ ) (I,.

I-, -'II.

/'"ll/l(IS V. Jlilli [!'• \.C.
IS.'l f-. .1. I', r. i:

I'tlllilljllilli V. ('(llhvjl,'fll. S I'l. \

Kill. .">7I.

' 't'lnjliir V. l''<,-Hiiiil-ii, 7 I'f 'i.

M. A li. ;il.'S: el. Snni* v. .hick>;, .

1 .1. & II. :ii:i: .s.,,„,/,/„ V. l.,ur/....i.

I (iilV. I-.': Cnitmr v. Fi,<,k>. 1-

\V. l;.:!.s,S: D^,,,- v. Wfity, 17 W . i;.

.Mi7.

!• I hi. I'.'H: 1). (i. M.
-'1.

r Ttiii" T'lTii II iiii -fiTf I III [tirTm"'niTin""Tiri-fflT i .*<*i«in>^'Kiv
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explicit ; hut this dcciHion wiiH iivoriiiled mi ii|)|)cal, nml
Knight Bruce L..r. heM the l;iii;^Mi:i;,re •' u )•> va''Ui', too

if utu-ertaiu, too ohscuro to cimltlc this Court to act witl
ifc

lii»l»iices.

iifoty or |)ropriety." ' A contra, t to take the mines
under hin.lH of A. at B., B. lieinjr n-ither a township
nor a parish, liaa also lK>en lichl uncertain.-'

§ 885. In another case, where there was a eontrai-t in ('ti,„r

•general terms for the construction of a railway accord-
inj,' to the terms of a siK'ciflcation to l»e [)repared l»y

the engineer of the company for the time heiiifjr, it was
held too vague, obscure, and uncert(> = n to l»e enforced.'
The like was held in the case of a contract to give the
plaintiHs accommodation for the su.j of their articles in

I. -' refreshment-rooms of tiie defendants, an«l to furnish
them with the neces.sary appliances.* The like was
I'.gaiii held where one partner proposeii to sell to the
other his share in the business, and that a large portion
of his capital should remain in the business, but the
writing did not state how much, for ho„- long, or at
what interest, and this proposal was accepted.' And
again, where on the sale of a piece of land there were
stipulations that, in the event of there being any coals
or ironstone under the lan<l, a royalty of .so much per
ton should be paid thereon by the purchaser to the
\cudor, and also that any mines re(|uired to be left l)y

a certain railway comj)any were to l)e paid for, as if the
•- line had been gotten, out of the money to be received
from the railway company

; it was held, with regard to
the latter stipulation, that it was incapable of being
worked out, inasmuch as if the company bought the
mines, the contingency whether there was any coal or
ironstone under the land would remain undecided ; and

/.(./'/ Jiinien Stuart v. Louilim
"''/ Xorth Wettfrn Itailinitj Co., 15
l!f IV. :,l:\; S. C. 1 Di' G. M. & Ir.

'-1. ti. Biilaiui) \. Kiiiijiil, 10
W". I!. :.'Stt.

- Inucastn- v. De Traffnrd, 'M

L. J. cii. r..-,i.

' f^outh Wiihs /laihr,,,, Co. v.

W'ythes, .") Do (i. M. & (r. ssO.

' I'aris V/iociiliile Co. v. Crystal

Palace Co., 3 Sm. & Giff. 119.
'- Coojier V. flood, 2t; IJeav. 2'J3.

O

fl

U

"if

Lt

v:*»"ir«r:^s*iv*»r tinr..^xrs!i.-xvrxi,c 'm^ \, EXLwniasp'
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ly4 DEFKNCKS TO THE ACTION.

KH to the formtT Htipulation, that the partioH Hccmcd to

have intomlcd to work it out l>y a rcMervation of mines

to the vendor, and a lease of them l»y the vendor to

the purfhasor, l)Ut that there was nothing to guiilc thf

Oourt as to the stipulations to l»e im-ludod in such a

lease, except the rates of royalty ; and the Court aecoro-

ingly declined to cnft)rco the contruct for sale.'

A c ,itra<'t to make ample provisi<m fc»r a jktsou l»y

will is too vngue to l»e enfc \.'

LcMcct- §886. The same certainty will not be ret|uired in

rciuir.".! casi'H where there is any element of fraud, as in simple

rLor^u cases of s[)ccific performance of a contract. Thus wluMf
fraud. ^ agreed with B. in eH'ect that if B. would not try to

buy a certain estate, A. would try to buy, and in case

of success would cede a portion of the estate to 15. at a

certain price : and B. acted on his bargain and allowed

A. to purchase : and A. having purchased refused to

perform iiis part and act up the uncertainty of the part

to be ceded : the Court held that the defence couM not

avail, and directed an inquiry to ascertain the portion

to be given up and the price. It seems that if thi-<

could not have been ascertained, B. might have claimed

the whole estate.^

' W'illiamton v. Wontloii,'.\ Drew.

210. See further, as tn iiniertiiinty,

Harnett v. Yielding, - Sell. & Lcf.

54'J; Tatluiin v. J'latI, ;• IIi. litiO;

Ttiytiir V. <li/bertiiijii,'2 Drew. ',Vjl

;

Iliilmis V. Eautcrii Ccuiilie* Uailway

Co., :i K. 1% J. G75 ; Stitri/e v. Mid-

land Jiuilmiy Co., G \V. 1!. -';i:!;

Jefftry v. Utephensi, 8 \V. 1!. IjT:

Firth V. liidley, .%3 IJeilV. olO ; s/i/c -,

§ i);t.

- Mwphnilv. Torrniire,'2^>'\\ I.. I.'.

rtlO, 811.

Chattock V. Miiller. S C'li. I>.
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»

111 l-'nxiir v. liiiM^ill. V2. n.|{. |;{(;. »i|H'. iii. |..rf..iMi

illlii' of jlll il^'riTlni'llt Wiis rcfl|Hr«l lnMiilli»f nf I III' Ii-I'IIIM

iM'iiij; iiHi vjiniii- iiiiil iiiiriTlJiiii. Till' |iliiiiitill. it Imuk-

k*-f|M>r iilitl jirrniiiitiilll. rlllrl-cil iiilii .m ii^lt'i-ini'lil uilli

a tlriii ill llif fonii of n Icttir j|(IiIii-smi-i| to hiniHi'ir. in ilic

riirinwili^ lcillt>^^- "III tnllsiilci-illiull uf yiMl iltlviilnill)i

lis till' Niiiii iif 11 ! ''<niisjiiiil iliilliirs, \M- iiyii'c Id y;ivi'

Vim rulhiti rill s» iiiiil to |iii,\ von iiiliTcsi at the

rate of ciylii |M'r<. . -r aiiiiiiiii." No kiml of sn nrity

was N|MM'ifii-il ill tilt- a;ri'i-i'iiii>iil ami il was lirlil \\\;\\ |iiiiii|

i-viil)-iii'c coiilil not 1m- jiivt'ii to sii|i|ily the iji-fi-rt. Tlif

rast'of Ihtiivi \. Siiiilh.W < iiaiil's Tli. r»Tll. was followt'ii

iiM an iiiithority thiit tiii>rt> t-oiilil Im' no s|M>ritli' itcifonn

aiii'f of siirli ail a^i'iM-tiifiit.

Ill I.kdIiiiiiiI \. Mtii l.rini. 10 <;raiil's Cli. i;!!». liic

iiltjt'itioii was lakfii that tlii' roiiliaii was of ion iin

iiTtaiii a rliaratifr to he siM-citirallv i-nfoiri'il. TIm-

MwiiiT of till- laiiil liail iiiaili- a tli-visi- of tifix iun-s
lor foiii'ii-i-ii yi-ars at a nominal ri-iii fn;- tin- |Hir|iosf of

lioriii;; for oil. ami ronii>ni|Miiaiii-onslv i-.M-ciiti-il an a;;t-r)-

ini-iit liv wliicli till- owiii-r ay;n'('il to ion\i-y at any liim-

a loailway from any wi-lls tin- li-ssi-i- iiii;,'lii ili;^ or lion- to

a ri-rtain roati, anil also siit1irii-nt Ian I for lli (• Will kin;

of sinli \\(-|| or wi-lls, tin- li-sst-i- a;jn'i'in;; to |ia\ om- liiin

tiiril ilollars for tin- tirst wi-ll In- mi^ii. work for oil, ami
llic Slim of fifty ilollars per ai ri- for liii- laml ncri-ssarv

for workin;; sinh oil well or said roailway. ami I in- sum
of fifty ilollars for any oil wt-ll In- shonhl work afiir tlir

liisi one. anil tin- sum of iwi-nty-tivi- ilollais |Hr inn-

for any laini m-fi-ssary for workiii;: saiil will or wells

ami fin- roadway.

Tlu' Court held that the olijt-ilion was mn siisiaiii-

ahli'. The rase of H'inl, v. Mithn, ,,_ J (;!;!!!!. "'H-*.!. W;i.s

< ilcil. when- tin- contract was for tin- sale of lot Itl. and



'Ira!

l!U/« I N( I II I \i\ I \ i>i 1 1>.\ rn\i I

IIM ihiii'li itf Itit 17 Its mIiuiiIiI i'i-)|iiiii- [It lit- iIihmIimI ti>v lilt'

|)iii-|i<>MfM nt uorkiiii; II mill on IdI IH. KhIimi \.i'. Iia<l

liflii that iliJM waM not tiHi iiin <>rtiiiii to Ih> i-\iTiit<M|,

Itiiiikiiiu tlitit ii jury or tin- .MaMti-i- uoiiM Im- roiii|M>ii-iit

to ilrtcniiiiii' lilt* <|itiiiitity of laiitl oil loi 17 wliitli it

Hoiijil lif iiricMNai'> to tlooti for till- |»iir|MiMr of working'

aiiv xaNx mill tliat uoiild In* n-aNoiialilv t-ri'i lol on lot HI

III t-otitrai'lM ri'N|H><'iin^ oil MpriniJM, it waw Miarrcly

poMNililc from titcir novelty to ili-llin- lH>forcliaiiil what
(|iiaiitity of liiiiii would lie ni-ri'MMary for workiiij; llii-m.

niHl the Court iMlaptiiitr itMflf to the <>xi;;i-nii<-N of man
kitnl iiN tlii-y aroNi- from tiim- to time xhoiihl no ih-al w itii

new Miilijfi'tH iiM they pri-MiMit)*il iIh>iiimi-Ivi-m aw Ih'mI to

('iriM-tiiatf tilt' iiiti'iitioti of tilt- partifs, ami not allow

riilcN and priiiriplcs appliiahlc to ii ditl't'icnt Mlati- of

«-iri-iimstani'*-N to intfifcrf with tin* I'Xt-rriNi- of im jiiriK

(lii'tioii whcni'Vcr. in itM jiid(fiiii>iit. it roiild Im> iisffiilly

•'XtTcisi'd,

In ( iinnll \ . i 'nsi innn . 'JO ( iraill's I 'h. Ml, it was hrhl

that i>iniiii furif till' tt-rni ••railway station" in a toiiiraci,

mfaiiN the station lioiisr. It having; Im-cii asrt'rtainrd

that a railway lompaiiy inlt'iiilcd to liavr a station on the

dfffiidant's land, he lontractcd to si>|l to tlic plaiiifit)

a <|iiart<'r of an aii'i- ncM to tin- railway station as soon

as laid oiit Th<- roinpaiiy liaxiii;; aftcrwanls hxatrd
til)- station ;;roiiiids liiil not tin- position thcn'on of the

intended station house, it was held that ilie plaiiitilV'o

parte! toiild not l>e aseerlaiiied iiniil ilie locality of ihe

stiition house was di'lerminetl, and that, until then, a hill

to eiifoice spetilic perfonnanee was pi-eniatiire.

In llnniliiini \. I\iiiiisiii/. '.\'J l'.(".(^.H. I!M, a lioml

was ii\t'ii for the ron\eyanre of a water pri\ ile;ie on hii

17 and to i'<invey also so nnnh land as mi<:lil he re)|iiireil

for the pi.rpi-se (d" making; a rare way, or for ereiiinu

linildiii};s on the said lot. at the rate of ten pounds per

acre. It was i|iiestioned l>y Wilson .1. whether a liil!

would lie ftir (he ><|)ecilic perfol-niallce of siicji a coll

tract. ••W liether the ohli;;ee could have tiled a hill fui

specitic performance td" a contract to convey so miii li

land as lie iiii<;lit reijiiire for the piir|Hise of making; a

f.icr \\;\\ nv fiii" ctTci iiii; iitiiidiii;;N on ilir iui. i am t>y n.-

means certain If was conceded on the arirnmeiit that hi
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I

ruiiltl. Sfi- Sliimit \. I III l.iHiiluii. I h
, A'./i' / ., !.*»

ItfiiMin .'ii:i. Siiiilh Willi-, It H ri, \ U »/'/'' *, .'. I> \| \
ft !**>l. ;IImI iillu'l- 1 iiwH lili-lll imii'il III \'y\ III) S|Mii||.'

I'l'ifitritMinf. Wi'Miix Hot liiiii: itii ill, II |iitiiii
"

III Ml I. II mill 1 1 II \. \\ hit, sill,
, 7 •iiiini- i h .".7;t, it

\\ll< liclil lllill olM) illr |M'I lot III.IIK <• will llol Im ill. |i I'll

»i licl'f llir Iffllis lit till- iiihlr.lil >iullii| li\ ihr |i,illli'^

• It')' lltlri-llilill. llMt' will jl III' ili'iii'i'il wlii'i't' II I'. |i|,iili

fridii (III- i'\ itli-ii'i' th.ii ilii'ii' »,!«. ,1 iiii«iiiHli'i'«i,iiiiliiii;

W llfl'f, I IliTrfiirt', lllf Iflllix III' till' .lUI'i'llH'lll I 111,1 llli'il

ill II h'tlrr wriitfii \>\ \\\>' iiiii'inliii'^ piii ihii-i'i wiii.

••\\f will ii'wv Mill I'lir \iiiir niill |iri\ ili'^'r w, |.,i\iiiii,

with ill! till- iiii|it'ii\)-iiii'iii<> iiii liiilin<: ilu- «;iw lu-^s ;iiii|

Willi' I'lililll oil till- l;|liil \ol| ,l|i|ilii'i| till', \ 1/,, till' iiot'lli

liiilf of si\ ill till- I'li'xi'iiili ,iii<| Mm- iimili hiiir .ii' si'M'ii

III iliilo, lots iiiiiiiImm'h '>i\ jimI si-vi'ii ill till- ii'iiili I iiin I's.

»ioii. four I lioii-iiiiil ilolliifx. iMi- .'
itinl in ir;ilii\ ilu- pi'i.

Ilii»i"> IID-Ilt iollril r<illl|il'iM'i| IWii mill |il i\ I |i'l:i'«. IiIII I III-

M'lltlof illNJ^It'il lllill olilv oiii' wil» I'liilililri'il ill lliin

.I'ji-iM'iiH'iii, iiiiii tili-il .1 liill III I'lil'oi'ii- till- >^|ii>i iiji' |M'r

ro|'lli!l||r*> of till' riilil ill I iiri'iil'ilill;; In l|ii« iiiii-l i ih linn,

wlilUi till- ilcffniliiiit liv |ii> iiiiswi'i' iiisixti'il ijnii lioih

well- iiit'lii)|i-i| ill his iitlfr lo inifihiixc. ilif f'oini ilis

!nis«iMl the hill. I', r IMnkf « 'li "'riirli- li;i«. I n ,i jilnili

inisiiiiilci-s|;iiii|in^. 'Pill' |ihiiiiiil1 iiiliMiih-il to sr|| oin>

lllill*:. llir ilrl'i llililllt lo |HI|-rlnisi' iiIioIIu'I' ,i|Ii| illi i-lll ili'lv

• lilli-ft'iit thin;.', iiinl tliiii wmilil Ix- in iisill' ii ^nniiiiMit

i|( I'l'llri' In till' Mlit. fof. to ih'i|-i'i' s|M'ri|ii- |ii-|'t'ol'ln;l IKf

UIdIi'I' sllrll rirrlinislilllri's Wollhl In- oli\iol|>|\ imjllst;

lull ihf ciisc t'iiils on tilt' uroiiinl of niii'i-rtiiini \ iiUo. |

iinnot tell wliiit ihi' i>.\|ii'i's<<iiiii "^'oll^ mill |)i'i\ ili'::<' in

l.ii\>on" inciiiis. iiinl lln- iiK-iitiin^ of tlif ronirm i hrin;;

iinri'ftaiti. it liiniiot \>v >|ii'ritii jilly iH'ifoiniril.

In till' following; liisi- ihr ;i|i|t.iri'ni iiiiri'ii;iiiii \ of

ihi' "onll'ilrl \\;|s ol)\i:ili'i| li\ lllr rolixl niilinn |iill ll|ion

it* Icrilis liv the ( 'ollft.

Ill I he (I mini 'I'nnil: li'i/. ''o. \, > 'inniiliiiii I'mi/ii- Ifi/.

'•>.. ;{'• S.(M;. I'L'O. hy ii<;ri'i-|i|i'||| llil-oiiLrll i'ollis|ion-

"h'tn-f, iht' foi-llicf \\;|s to Icllih'l- fo|- ;| I ,"i;||iL;ii l;l f |iii'ii' of

liiinl. oIVi'i-imI fof snlc hy tlif nntiii'io f iovi'iniinni. i on-

liiiniii-: niiictci'ii :iii-t's. iiinl loiiM-y Imlf io ihi' <'.IMJ.

ri.iii|iiiny whiili would noi trinlcf. The ilivivinn \\;is in

-._,. ..„>:•. J
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In< nimlc tiii'itrilitiu '•• n plmi ••( iIm' lilm k uf tiiiiil wiili »

liiii- <liiiuti ilii'iiiii:ti il iMltf fi'iiiM I'ii*) lit ui'«i, ilii-

(' I* it <i*in|)itii\ hi litiM' iIm' iMifilii-i-ii liiiir Till' It T i{

i'ititi|ioii\ III i|iiii<'i| ihf hiiiil, lint iIm' ^iimtimimiii i'f<>i-i-\i-<l

friiiii itif untttt i\«ii ill I'i'M ill till' iiiiiilh'tn Inilf In tn

inllnn li.v llnri'lt <iiiii|tiin« fur -imi illi |mi f.n in.iin •

iif ilif ii^i't'iinini, II uii- Ill-Ill, iininniiii; ilii' imli-Mii'ni ut

llii* rnnit uf .\ti|M'iil, lliiil llii' I'I'ir I iiin|iiiii,\ Uii» I'll

lilli-il III iiiif llilir iif IIm- lilliil ilrlltiijlt ilri|ltiri(| li\ till

<i.T l{ riini|iilll« illnl tint miU in thi' Iml inn- nf tlir lliitth

• rti li.ilf ii« iniirkiil mi tin- jiltiti. MrLitiiiiiii iiml I Mill

.11 iJiHuciiifil I'll MrLfiinaii .1 i|iM"«i'iiiiiij;. iinniiriiil

ill In hiitl .1, "Tlif I iitiliiiri. niifiiiintiiiiilx. m.ikix ii<i

|ii'ii\ i«iiiii fill' till- liiti- uliirli liiiH III! ni'i'i-il iif llii- ii|i|M-l

hint- fiiilin^ tn iiliiiiiii nil tin- hinil liiii-^aiiii-il fm-. 'rin-n-

»;l» lln ti-llilln \ in rnnilliiill ili-ilti-tl ill llli- w llitli- |iill'iil

Till- |iriri- tn III- |iilii| Wil- nlM- h.llf till- |iliri- In Ih> |iilii| fii|

lln- W linli- If till- t'i->>|Mini|i>nlK illi- In ri-ri-i\i- vn mill h nf

till- nni'tli liiilf ;iH \\ii« iii'tuiillv ill i|nii-i-i|. Imu i- tin- |ii'ii >

wllirll tlli-\ tiinlllil |iil\ tn In- ilNri-llililli-ir' Tlli-ri- io Im
i-\ iili-llii- lln« till- |i|iri- In 'if |iilii| fnf tin- W linli- \\,|-

i-Hl iintili-il, W hi'tlli'l' ill on tiillrll |ii-l' ill I'l-, nl' tinw iilliri

ui«i'. I si-i- nn \\i|\ in ullil'll till- |i|'ii'i- tn III- jiiliil l,\ llif

ll-'.|>nl|i|itll'« fill" till- Mlllv jlillt nf lln- lillnl tn ulii.ll |||i>\

i'jiii liiiM- iitix i-liiiin nnili'i- tin- rniiti-iiii liin Im- iisn-i

lllilli-il. 'I'llii <linirltll\ is n\i>|rnini- ill till' |ni|;;ini'n'

ii|i|ii>iili-i| finin li\ ImlilinM tlmt tlir t'l-oiminli-ntv- iiii- i-i'

titli'il In mil' hiilf nf till- hinil iiiiiiiill\ nliiiiini'<| li\ ih.

il|i|>i'llililts. iiinl thiit till- jil-iri- tn In- |iilii| iv mii' liiill m!

till' |>MI'rllil>>i' niiilli'X nf till- W llnli- with i lit i't'i->l . illnl li\

fi'fiffill^ it tnt'li- \|il»ICf tn niilki' il |il'n|H'l' ili\ ivinh |i.

in\ liiiihlili- n|iiiiiiiii. iliiit i^ lint Wiit'i'iinii'i! Ii\ tin Iv

iij.'iiiiiii-iii III, nil' lit'twi'i'ti till- jiiii't ii-N." /'' /• l>ii>ii'«.l i

think it iiiiisi III- tiiki'ii In hiiM' hi'i-n tlir rmii'i.mi inii-ii

timi nf till' |iill'lii'> illlil tllilt it Sllllirii'lll l\ il|i|ii-il|s il I I,

i'n|-t'i-N|intiili-l|ri-, tllilt whilti-MT hlllil \\il<i ill fiirt iii'|nit'iii

\\;i«. In 111- ili\ii|i-i| i-i|ni||l\ lii-l\\i-i-n I III' rntll|iiltiii-». i-ih 't

|iii_\iiiu hiilf till' (int'i liii^i- tnntii'v." 'I'lii^ «.in the inih.

ini'iit nf t III- iiiii jmit \

.

It w ii> In- III f hilt it I'l'fi-i'i-iiii' In t hi- M.isiri', in rii«ii' i i,

|lill'tli-s inlllil tint il^t'i'i- llpnll il lltlc nf illVKinli. w .

Illll|i-ri'ssiir\

imm
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III It'll * \ in III II •iimI .'{ \|,ni .Ml. ^|M .ih' |Hifii|tii

iihii' UiiM viMiulil <>( till' riillmuiiu iiut'i'i'iiii'iit

•| IhiiIm .l^Jli'i- III -ill Mill |s,*,0 <.||,lli. Ill llli' *^ A|i

|H'lh' \ iilli\ r < 111 -link, fill- till' viini iif !«|."i.«HMl. Villi |..

|i(H fjO.IMHt III till' Itillik iif I iiMimi li I-. |iil\ iiH'lil lit (III

Jtl.'i.lKMI III Im' litililr .l« fiilliiw. M.'i.lMMI li\ i iiilm srij n.i,,

ill fiiiir iiiiHiili*. '•.'iJMMI li\ Hull' ,11 mil' \i'.ir'« ilaii-; sri.iMMi

li* Hull- ill Iwii >i'iii»' ihili' ill •I'Mii |iii iiiii . ilir I,HI

Mli'llliiilliMJ hull' 111 III' «i'i llli'il li\ .1 |i,ii ! mi iif I III' »(iM k "

It WIlK lll'lll lllill llli« Wilo Iiiii Mil li'tl II i I i ' hi III' ill

fii|i'i-il, liul -lii'Uih;; wliiil |i.i|'l h iihir '>Ii.iii'h vm-i'i- in l,i

•iilij, lllill lii'iiiL' Mill I'i'liiiii ,i« III Mil' I'liiliit'xi'Mii'iit iif iln

l|llll">, lllill lull |ll'll« illill^ wll.ll |lil|'l|ii|l Iif I III' '•ll.ll'i'o Mil*

III fiir'ii »i'i III II \ fill' till' null «

III 'lllill \. f •llliiii III/. _' Milll •_'>«ll. il V .i« |iiiilili'i| mil

lllill ilii> ri'i'liiiiii \ n'i|iiii'i'i| ill |ii'iiri I iliii'^s t'lir «|M'i nil

IH'I'fiil lllillli •' Iif fl riillll.Hl \\.l«. irii'ilh'i' liiiili ill .III ilrliiili

fill- llillllilUI"*. S|ll'l ilil- |M-I'fll|'lli;ll|l I' lll'ill^ illl ,l|t|M'i|| Im

llli' i|i>>r|'iMiiill iif il I'lillll, mil I'l liiilll \ il-i'lf \\,|v ,1 .^iiuii

.iii«\\i r III llli' |iiii\i'i' fill' ii'lii'f.

Ill Iln- fiilliiw ill;; lii".!' till' I'liini inrriiiij liuiii iIm

» Imlr i'\ iili'iii I' il iiiiiiiijil iiiii'iii iiiii .iillii ii'iii |\ I li'iir i.i

III' I'lifiil'i r.ilili'.

Ill Ml I lllill \. Ihlnii. 17 (Ilillll- «'l| N|, III). |(|;ii||lir|,

iiiixiiii; III liiHiiiii In I'iii-i' s:!,|i((i III |i,i\ iiii. riiiiiili

.•iuiii'lN fur il Illl whirli III' h.iil |i'.i»i'il illiil i lii|i|-.iMi| ,iiii|

.\llirll «,|s VMit'lll .'Xl.'JUII liloli. IHiMlll'i'il llli- ilrri'llil.llll \'>

l.li-f illl' ll|iil|i'\ illiil III |iii\ il III till Smii'lN, v\ l|i-|'i'l||iii|i

ill'' f'lilllill Siiiii'lN I iillM'Xi-il llli' Lllill III llli' |il;lilllill.

.iikI llli' |iliiiiiiit1 iiiii\i'\ii| II III illl' ili'ii'iiil.iiii 'Till,

ili'li'iiiliiiii ill il I'i'W i|,i\> ,ii ii'i'WiHil »ii|i| Illl' Illl fill .^l.l'Oii

' ,i^li III il |M'i'si)ti uiili wliiiin llli' |i|,iiiiiilV liiiil lll'lll |ii'.'

vii>l|*l\ IH'l^iiliill iim. Till' ilrrrlnlillil ili I III i I 1
1'<

I llli'l itli'l

ill'- ^iili' III' iiiicinli'il III L:i\i' ihi' |iliiiiiiill ilif iliili'ii'i,'. i

lr<-> hi- iiw II i'\(M'll>i'» iiliil X-JUO fill- lii> llulllili' 'I'lli'li

\*av m-f;i| iiii'(|iiiilii y lii'l wi'i'ii llli' ]iiilll''> .lllil »ii||ii' i'\ I

ilillii' iif riilttiilrllri' lii'lwi'i'll llirlli ilinl llir lli't:. .1 iil I iuli-

liilwci'll ihr Iwii wci'i' |i|'i\iili'. Till' <'iimi illli lli'il lliiiii

llli' w Imli' i'\ iili-iii I- ihiii llli' iiili'iii imi jiiiil lll'lll i'\|in'»^i'i|

'liiiiiiu ihi' iM'niii iiii imis lifiwci'ii i|||. |i|iiiiiiiil iiiiil ili'fi'ii

• liini iiinl lllill llli' |iliiiiiii|| liiiil I iiii\i',\i'i| IHI iIh' sii'i'Ii;:! h

k
f *

1,1
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• if ii iiii<l lifhl thill ii I'liiistiiiiicil iiii ii;:rrrinriit wlii' h ilic

( "mill uiiiilil t'lifiii'tf.

Miic Kiiiiirai', ill iSXt, \tun\i:isii\ finm ihi- (IcfciHliiiit

piiil of lot iiiiiiiIm'I- dim-, hfiii;; ii porlioii of a lilock of

hiiiil owned lt_v llic hillcr. jiikI two vcjirs aficrwiinls

ayii'fd for ihf iiincliasc of lifiv ft-rl ailililioiial laml. ami
tlli-li ci-tTlt'il liis fclircs cllclosili;; on l|ii> lioil || 27 ft'cl.

on lilt' Wfsi ti feel, and on tin- soiiili a (|iianiit,v of laml
w liicli roll III noi now Ik- <li'tliic<l, adililional to lli)'oi'i;L;inal

|iiii'(liasc. ( >f till' laml so i miosi'il, KiniiiMf. ami iliosi-

t'lainiiiii; iimli-r liiiii, ri-inaiiicil in nnilis|iiiiri| |ios.srssioii

for altonl ii-n vi-ars. \vi||i tin- know li'il;;i' of ijn- ilrfrn

ilaii w lio artcil ns a;;fiii for somr vcais in ri-s|)i'<i of this

|no|ii'it\ ami was lonsiaiitlv i'l liii- hahii of visiiin^r it

wliiUi till' fi'ii'i's wen- in ihi- roiirst- of fri'ftion. Tin'

plai'itilV. havin;: |Mirrhasi'i| tins |(io|M'rly from Kiniicar.

aftrrwanls |inrrhas«'il from ili-ffmlani thr irmaiinh'r of

a loi siiiiali'd on lln- soiitii tht'ii'of. whi'ii'iipon in- re

movi'il the ^ontlii'rn IVini thai hail lircii rri'ili'il hy Kin-

nrar. in orilcr to pin all tia' , iil into onr parrel. (Mi a

plan of the properly inaile In the ilefeiMlaiit a lane had
lieeii laid out on the son I h of the oriiiimil pari liase, seven

leen feet wide, and on the west another lane six

feet whereof were I'otiiprised within the liiniis of lot

mimlier one. Kinilear's felice.s emiosed the six feet on
the we.st and were sn|»|iosed to I' ;\e einlitared the IT

feet lane on the sonlh. wiiirh lo;ietller wilh tlie L'7 feel

to the north, made in all tifiy feet. The vendor siil.se

(ineiitly soii;,di| to reiover pos.session of ihe strips of land
to the iiorlli and west, whereupon the jdaintilf tiled a hill

to restrain the anion at law ami for a loiiveyame of the

land. No phne loiild he assi;,nii'i| to the (ifly feel iiidess

the Iwelilyseveli feel and si.x feet formed JtaiM of it. and
ii haviiii; lieeii estaldislied that the piirrhase money for

the lifty feel had iieeii paid, the ('oiirt made the decree

as |irayed witli costs. Ilnnitill \. A'rr.v, ;{ (irant's ('h.

.-.L'7.

i 'ill I IIII III In liiiilil lliiiisi.

In l{i)hi itxuit \. I'litli isiiii. HI (Mil. Iiep. 2()7. tllef

was ;i!! a-rf'jHf'ii! fo!" the -ap- *d' land rruln KoheliN;!!;

to I'a.tersoii. with the terms: "Prii-e, one thonsaml

iTKts'^ ifKvr Antrim.: h} 'Pt»v .w«H»*' *r?»s< -."»»»
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ilolliil-s. tuo iillll<ll')-<| (liilhii-^ t'iisli ilhil li;iliiliri- in IIm-

yciiilv jiiiviniTiis, iiii('ri'>i at ilif liiif nl" scxcn ix-r ri-iii.

1111(1 <'iivi-iiiiiil of I'iiiiiM'SHM III liiiihl ii house w Ill-ill not

U'HS tllilli folll- llloll'>;niil ilolhil-s, In \,r I'liliiliiflli'i'il in

yi-iir* from ilali' iiinl liiiiilly rompli'ii'il in two yc;irs.""

Tlif two liiiiMlrnl ilolliii's wiis jiiiiii iliiwii ;in<l li'olii-;i-

son's soliritol- |i|-i-|iiil'ril iitnl ti'llilrl'nl |||i' i|i-ci|. in wliirli

Wiis insi-rtfil ii roMMiiint to iHiilihiml :i nioi-l^ii;:r to l';itt)'i''

son for rxcrniion. l';ilirrson ii'fnsi'il |o execute llieiii

iinil iiti iiciion wiis lironiihi for s|ieiiiic |»erfoiniiiiMe.

whirl) \\:is resisleil n (he ^roiiml ilmt the i'o\en:nii to

lillihl was lou Vit;;ile ninl woilhl not lie enfoleeii liy the

roiirt, lint the ronteiilioii wiistioi siisiaiiiiMl. I'mniifoot

.1. referred to Wiilerinan oii specitie perforiiiiinie, litinj;

the case of \\ i lis v. Miinn II, :{•_' IJejivan Kts. as niarkiii^r

till' ilistinetion Itetweeii a contraet to Imilil a Inmse ami
a niiilraet of sale with a siipnlation to ereii a luiihlini;

or <lo eei'tain work, "if liie present ease were a simple

a>:ieement lo hiiilil a house of certair value, tjiat author

ity woiihl siiew that it mi^ht lie eiiforeeil, Imt that is not

precisely the case here. The plaintitV seeks pf't'orniaiii'i-

of the liefemlant's agreement to;[ri\(-a co\ciiaiit to l.nihl

of a certain value within a specilieil time, ami to this |

think him clearly eiititleil. The si/e. ilie plan, ami the

material are prolialily in I he discret 'on of ihe ijefemlatit.

The case of \\'m»l \. Sihuil:. .'O l,.T.\.S. IMI. which was
miicli relied on liy the defeinlani appears to nie to de-

cide nothiii;; contrary to what i pro|iose to do. I'acoii

\'.-('. held that t he au'feemeiit to hnild lionses was 'lot a

concluded one. Imt merely preliminary to something to

lie afifeed upon at a future time, the plaintitV siatiiiii'

when examined, that he had plans when the ai::reenient

uas preiiared. lini I he defendant olijecied to them, and it

was then af::reed that plans which shonid make clear the

i\'ri\ meiit slioiild afterwards he ]irepared : and there was
!in a^feenieiit, as here, to liiiild of a certain value.

"

*

m

M< ic Ix'irihll iif \\ isli nil I'llii uf < 'uii I rurt

.

The owner of Ijind promised the t'atlier of the plaiu-

'ilV that if lie would marry his dau;ihter, lie would iiive

liim tiflv acres of land and after the marri.e'e lie diil

xeciite a lioud for ciilivevance I liereot recii im th

tfr^^aie-'i^t.
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piiviiii'iit iif (III Iiiiii<li-c*l iliilliU-M tiM tlic innsiilt-nitinii

tlHTcfop. TIm' ImiidI iilsii t'liiitiiiiinl n rrriliil tlu.t llu'

• ihlipir. the rntiicr, il<-Nii-i-il that llii' IjiihI slioiihl <;i) tn tlit*

iiiiilf isMiii- of hJN )|jiiiulitrr jiimI Imm- IiiisIijiikI. TIic iililip't>

liiiviii); iliol, ji sitii III )uni|ii-l the s|m>i ilir |H-i-fiiniiiiii(-i' of
llif ii;in'('iiii'iit Wiis tiled liy liis iiifjint licircss to which
tii<- ulilipir |)|fjiih'il vviiiit of roiisidci-iilioii iiml iilso

tii'iiitil of iiiiviiiji cxcciiIimI ihf Itoini. At the liciiriiin,

Itillkf \' ('. IcfllSCtI to JllloW il NII|l|ll('IMCIIti|l IIIISWCP to

he tilfil sfllili*; lip ji (ji'fcinc dm to tjit- cstjltc iij,'ft'»Ml to

Ik' coiivi'vcil. iiiKJ, ItciiiH; of ii|iiiiioii ihat tht-rt' was a<h>

i|iialf niiisiiiiTalioii, inach' a ih-ri-t'c for s|ift'iti(- pci-forni

aiHi' of tlic a^ircciin'iii witli tosts, whirh. on n-iicariiiy:,

was atTiniicil with costs. He licl<l as to the i-ccilai tliat

the ohli<roi- <li>sii-c<l tlic piopci-tv to ^o to the male issue

of the iiian-iap>. thai. takiii<; the whole iiistiiiineiit to-

jiethef, llu- a^jiiMMiieiit was for the coiivevaiice in fee

simple anil that the w ish expiesseil hv the ol)li;;or as to

its iiltiinaie ilestinalion iliil not ipialifv or moilify the

av:f<'t'meiil. /{o//»/ v. Slinnhliii .
21* <iiani"s Cli. 1.

I'lilxii Ih nioiistrnlin.

in Fiishr \. [luliisnii. I<> (».I,.|;. otio. anion>; the

woiils of ilesiii|ition of the panel of Jami ajireeil to

lie solil, the contract coiitaineil the wonls. "Iiein<r the

|ireiiiises known as nnmlier twenlv-two Ann Street." The
correct mimlii'r was I wciity-foiir. There was no ninnlier

tweiil.v-twd. anil the defeiiilant owiieil no other jiroperlv

in .\iiii Street. It was helil that, there lieiiifxa liesciMptioii

which iilentitied the j'nnel wilhoiil tiie aid of the street

nnmlier, the words ipioted mijilit In- rejected as siirpln

afre. and there reiiiaiiied snnicieiil. with parol evidence,

to satisfy the Statute c.f I'raiids. Osier A.\. diiliitante.

T nrT-» It -.^.ffaSeKAilMMft'^VAH'WMm "3M#^ -ar.
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(IIAPTER V.

:1

EST

WANT UK FAIKXESS 1\ THi: CONTRACT.

§ 887. There are many instances in which, though Nature

there is nothin"? that actually amounts to fraud, there °iLn\l>^

is nevertheless a want of that equality ' and fairness in "''i'''''"'-

the contract which, as we have seen, are essential in

order that the ('uurt may exercise its extraordinary

jurisdiction in specific performance. In cases of fraud

-

the Court will not only not i»erform a contract, hut will

rescind it ; but there are many cases in which the Court
in the exercise of tLe jurisdiction in specific performance
will stard still, and interfere neither for the one purpose
nor for the other.^

§ 388. The unfairness in ijuestion may be either in Unfui,-

the terms of the contract itself, or it may be in matters ['he'terms

extrinsic and the circumstances under which it was "xtrinsic

made: with regard to the latter, parol evidence is of'uat'crs.

course admissible.*

§ 389. The fairness of the contract, like all its other wh,u =.-

'pialities, must be judged (jf at the time it is entered
"-"'"""'•

into, or ac least when the contract becomes absolute,

and not by subsequent events :
' for the fact that events,

As tu thecqu.ility wliich natural

justice requires tu fiud pkce in con-
tracts see GrutiuB, De Jure Helli ac
I'aiis, lib. ii. cap. 12, Bcct. H tt ,t<].

- Tlie jurisdiction to rescind is,

I' Course, not confined to cases of
actual fraud. See per James L.J.
i;: ll-rrance v. ISuHvn, L. li. e C'ii.

at p. 124.

' Per Lord Eldon in ICjftai v.

Willan, V, Ves. 8.'!. See Sam</c v.

Tiii/lor, Forr. 2.'i4 ; Twinimj v. Mor-
ria\ 2 Bro. C. (". ;J2(!; S'lniye v.

Brocksopp, IS VcM. .'!.'!.>: Dnris v.

tiymonds,1 Cox.at p. -lOli; liedshiw

V. Goreriior and Co. of the JJed/vrd

Level, 1 Eden, MO.
• Davis V. Si/inotidH, 1 Ojx, !02.

•* So as tu hardship: see iti/ra,

§418.

!::

'niuMTiiw^iiiT'nii iriiiMmnr' ^i"
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5 >•'
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uncertain at the time of the contract, may aftorwanis

happen in a manner contrary to the expectation of one

or lioth of the parties, i.s no reason for hol(lin<r the

contract to have been unfnir. " The period," said the

Irish Lord Chancell )r .Manners, "at which the Court

is to vTxaniine the looment between the parties i,-i tlie

time when tliey contracted."'

§ 390. In the case, however, of contracts to sill at

II price to he H.\ed or any other ccmdition to l)e pt i-

formed before they become absolute, it may l)e ur;;e(l

that tlie time when the contract becomes ivbsolute, and
not the date of its siguature, is the time to jud<,'e of it>

fairness. I'nfaiiiiess in the valuation is certainlv an

objection.

§ 391. The principle of jud<i;ing of the fairness of ;i

<-<)utract at its date applies to compromises and settle

ments of family and other (juestions. " Where partie-.

whose rights arc (piestionable, have e<jual kni>wledge dt

facts, and equal means of ascertaining what their right-

really are, and they fairly endeavour to settle tlieii

respective rights amongst themselves, every Court niii-t

feel disposed to support the conclusions or agreemeut-

to which they may fairly <Mmie at the time,^ and tliai

notwithstanding the subsetjuent discovery of sotiie

common error "^ or a subsequent judicial decision

showing the rights of the parties to have been ditl'erciit

from what they supposed, or that one party had notliiiii;

to give up.* .\nd the uncertainty which may ren<ler a

compromise fair, and i -erefore binding, may be eitlni

in some future and ui -ertain event, or the futui^

ascertainment of some event past and therefore in

itself certain, as, for instance, whether a son \va<

' 111 Hcveli V. Ilussiy, - liall I'ir

R 'JSf<. Sec iH/V", § fit*.

- C{. ptr TiirniT t^.J. in W'iltiittns

V. iiillMliin, L. Iv. - Cii. Ill \i. .104;

Uiickiiell V. Ilucknell. 7 Ir. Cli. 1!.

130.

'' Per Loni Langdiil.' M.I I.

I'ickirimj V. Pirkerin;/, 1.' licav. ."

Frank V. Frank, 1 {'as. in C'li. s4

' Laiiioti V. Campion, 1^ Imm

87.

5»Kisa<rja!»Tvaii^ isr^^i' ^-i jasL' A'y^«gy-apav.r^."i--SK"..-i!!:»ragg^aKa ,^Lum :a3W
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legitiniato or not,' or whether an uncle had miul
tituhir will or not.^

§ 892. Tho principle just .stated is {wrliapa most fn-- contract.

luontly illustrated hy eases ..f family arningement ori-oMtlu"*

of fiinipromise
; l.ut it is applical.Ie to contracts of*^"'"'*'-

whatsoever nature. The case of P,irk,r v. P>dnin;' P"-'^'' •,.

which <':inie before the Court in the fourteenth year o'f^'"'"'"'

Charles II., illustrates thi.s. I'arker, as it appears, had,
'luring the Commonwealth, .sold a lease which he had
from a dean and chapter for three lives, to Palmer, the
price agreed on l.eing 4,:]'20l. Suhsci|ueutly the pur-
chaser agreed with the ven<lor that, if he would abate
him 4J0/., he would reconvey the lea.se whenever the
King and dean and ehaj)ter were restored : the al)ate-

nient wa.s made : the King and Church were restored :

and thereupon the vendor sued for a reconveyance,
wliich was accordingly decreed by the then Master of
the Rolls, and altirmeil by Lord Clarendon and Sir

Orlando liridgeman. Again, where a man agreed toother

s.'ll for 20/. an allotment thereafter to be made to him
'"^""'^"•

under an inclosure, and it turned out to be wortli 20o/.,

he was nevertheless (!oni|ieIled to perform his contract :*

iuid so iu a ca.se before I.ea(;h V.C, where he maintained
a .(jntract entered into without any fraud or (^ontreal-

nient, by which one partner agreed with the retiring

partner to give him 2.000/. for the concern, thou,i:h

they knew the partnership to be insolvent, his Honour
*iii(i, " Suppo.se the case of a trade attended with great
iisk, one partner despairing, the other confident and
williug to buy the share of his partner, and give him
-,000/. for it; on what possible ground could this con-
tract be invalidated ?

"' The cases in which the thing
sold is described in general terms,—as, for example,

' Stajnlh.n v. Stapilton. 1 Atk. '.'. * Ano,>. before Jckyll M.!i. cited

^
' Ex parte I'mlr, 1 Mad. at j..

1 Cas. in Cli. 42. 355.

Ifr

msma^smg^w ^^ M 4v mipp
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ft manor,—mul the extent and value of it an' at the

time iinci'itain,' and also the caHoa in which thf vendor

only hcIIh such iutcri-Mt in the proiicrty a.s lie ha.s, when'

that which is sold tuinn out tliHer-'nlly fmm the pur

rlijuser'n expertation.M, arc analognu.s to thone hefoii'

stated.''

§ 898. Hut in onler to liring a contract withii» this

principle, the uncertainty as to the .suliject-niattcr of

the contract nuiHt at the time of the lontract have Ixen

a real one to Itoth parties, cither fnjni tin? nature ><(

thing.** or from the state of knowledge of Itoth parties.

A contract entered into liy one party who knows th.it

the sultject-niattcr of the contract doe.'^ not exist with

another who docs not know, will not, it .seems, he

exeeuted l»y the Court, though its terms may he such

as to put the ignorant party on his guard, aiu\ to thmw
the uncertainty on him. In one ca.sc, the particular-

de.scril)e<l the .subject of the .sale as tbi; interest, if am

,

of Fnmcis Norton in certain stock and also in a lease,

and stated that there was a lieu of 100/. on the lease,

and the conditions pntvided that even if it .should

appear that Francis Norton had no interest in the jm-
ujises, the [lurchaser should have no remedy against the

ventlor to compel him to refund ; in con.sequcncc of the

state of certain partnership accounts which was known
to the vendor, hut which the pun-hafjcr had no meaii<

of ascertaining, the interest sold was of no value what-

soever, ami was in fact only expo.sed to sale for tin-

purpo.se of enal)liug certain proceedings to he taki ii

again.st the separate estate of Francis Norton : th'

vendor made no representations as to the value, Imt

received from tiie punliaser laO/. as the purciiasc-

money : Lonl Katherley (then Wood V.C.) set asiile

the sale at the suit of the purchaser, with costs ag;iiii-t

the vendor, on the ground that the pun-haser \v,i.s

' llajceudiile v. Seah; I'.l Ii<';\v. - Sec iiifni, § llli.'!.

li'il.

"^"i^ 'rrrTr"i''"n°TnmiTr"iT-rYTrTiTrfiiriiiiTiT''~T"MfT';'r "^^"""^'iMrTi-"^T^-^ '-"n
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buying what might Imj W(.rth uothiuR, while the voiuh)r
wttM selling' what was wortli nothiug.'

§894. further, the priiuiple iu .|U08tion will not ti... cm..

apply where, though the terms ..f the cnntrnet may [rril.
express un uncertainty, that uncertainty was not |,tr" o.!,'i

uuderstfMMl hy the parties to comprixe the event which "" "'"''"

a.rtually happens. Thus wliere A. contracted with B.
'^'-^•'"'

liir the .sale of a manor, and stipulate! that he should
not Ims ol.liged to define its hoimdary, and, tlie manor
turning out to comprise a valuiil)lc property not heforo
known to cither party to l.e part of it, the purchaser,
wlio had previously .sought to repu.liate the cmtraot,
filed his hill for iK-rformance, Lord Uomilly .M.it., .,n

cou-sideration of the evidence, came to the conclusion
tlmt neither party intendeil to sell or l.uy a mere
d..ul)tful matter, and that hotii parties at the time
of the eontraet believed that it include.! something
•Urterent from what would then be c(;nveyed to the
plaintiff, if the eonveyance were to be e.vecutcd as he
claimed it, and accordingly dismissed the bill, but
without costs.^

§ 395. In another (uso there was a farm which Aui.
appears to have <oiitained Is I acres, an.l had coal"
under it, which was known or believed to be traver.sed
by a fault

:
the owners agreed to demise to A. the

minerals under a portion of the farm which lay to the
eastward of an upthrow fault to the east : the quantity
was de.scribed as su[)poscd to lie !)S acres or tiierc-

abouts. There were to be a rent certain and royalties
on the c.ial rai.sed. It turned out that the fault left

17.] instead of 98 acre.s to the cast of it. The Court
ef .Vppeal in Chancery thought it clear that of such
a contract specific performance could not have bwii
granted at the suit of the lessee.

'

Sheiihtrd.

in

' •>!:, ilil V. /iunisnil, I't, Ij. ,1, Cli. (101.

ni: 5 W. I!. .108. >
I,,,,,; V. .s/,,/,;,,,,/, L. I!. 1 fh.

- lioxtndak v. Srah; I'J lieav. 110.
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§ 896. Ill contracts to hoII at a piicu to Ix; tixtnl hy

« tliinl |>i>rMoii, tlu' Court would no douht conMitliT

the unfairneHH of the viiliii'r's fonduct iis a hiir to the

rij^ht to Hpccitic |ierfornianre. So in one mno, whore

th<- Court camo to thi' loncluHion that it wan ih)ul)tful

whether the valuation had In-en made with a diif

attention to acruracy, Kord KIdon refii.Hed spcitir

perfornianec of the contruit to Hell.'

§ 897. In another t iwe, where the amount of rent

to l»e paid wan referred to arldtrators and an umpire,

one of the nrhitrators so far miHionducted himsi-lf as

to rest his deeision, not on hirt own judj^ment, liut on

the will of one of the parties interested, and the umpire

pr<K;ecded on the footing of an outlay of money hy the

tenant for wliich the contract containetl no stipulation,

the House of Lords reversed a decree for spocifif per-

formance pron(iunced liy the Irish Court of Chancery."

§ 398. In another case, where tiie referees consulted

the umpire and niaile their award as t(» the value of

coal upon his estimate, though one ;it least of the

referees thought it wrou^', this eireum-^tancc was hold

fatal to the valuation and the suit.' Other ohjcttions

were discussed, and it was held that the ohjections (i.)

that the valuers did not examine witnesses, and (ii.)

that one of the val ,u-s did not go down the mine, liut

acted on the report of his grandson, were not sustaiu-

altle ; l)Ut another objection, that the valuers did not

sign their award together, was held entitled to much

weight though not determined to be valid. This case

is a very instructive one as to the duty of referees

or valuers.

§ 399. In judging of the fairness of a contract, the

Court will look not merely at the terms of the con-

tract itself, but at all the surrounding circumstances,

' t'intry v. U'use, H Vch. 'tO't. - ('hUhnhr v. Mcliilirf, 4 Bli.

.... . , , ,. „ N. ><. TU.

"
' ^ tailn V. Hi//iami, 4 I)e O. M.

Ikav. 2Cn). Sc U. 074.

v£«iiYx,rjS»?^2i2jrrig»^]i^k»i»M&LBHe>«SA»^^ ^-'-'Z
>">
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—Much n« iutimi'lutioii mxl (Iuicbh of the lU'fi'iiiliuit,'

the nu'iital iinnpaiity of ilu' j»«itics, tlmiij^li tullinir

short of liiHiuiity,' their Kj,'e or |.ovfrty, the inaiiiier in

whii-li the foiitriut wa.s exeeuteil, the •ir'imistuiK e-i

that the partieit were iu'l'\u>r without n Moii.itor, that

the prop«'rty was reverjfionary, or that the pri'r was
not the full value/

§400. Tlierefore, whenever thi>ie are eviih'nccs ot ( . art

illstreaH in tlie party again.st whom perf-.tnian. e is i'.TVi.'.re

sought,* or he in au illiterate ikthou, «u' whenever there
li';,,',"."

are any einunistanees of surprise, or want of a<lvite,*
""'

or anythi'ij,' whi-h seems to import that there was not
'^'

'

'

a full, entire, and intelligent .onsent tu the eontrart,"

the Court is extremely eautious in earryiii" it into

otlect. Slill, it is not the doitrine of th- Court that ;i

man cannot (ontra<t without his s<»Ii.itoi- ut his elbow,'

»v that a man in insolvent eireunistances, or in prison,

is ilisaMed from Hcllinj,' his estate: and if a <ontra. t

made under such einum-stanees will li.ar the ean'ful

examination of tlie Court and the full li^dlt (.f day, it

will he specifieally i-nforeed."

§ 401. It is cnouj,'h, generally .speaking, to indu. e i„(.n.

the Court to refuse pcrforman.c, that there are any .'.'.'Z'

• inumstames ahout the making of the .-ontract which",";;''"'

render it not fair and honest to <all for it.s exeiution :
''" '"

t:ili,lt, •! I,. .1. rli.
' IhuHtr V

('). S.) 178.

• Ctarktim V. Ilaiiwny,'2. J*. Wins. " '''« li:ituio cf the prulKT coi

-11^!; (iartudr v. hhtiwiuHl, 1 Hn.. '**^"' t" " Cdiitraot M'cm^i iiul \n-

('. C. 5.")S; liridgmiin v. Oreii,, correctly oxiircsscl in tlji- fMllowiug

.")'-'"; l/'li'l.niii V. J.nti.iKy^ 1 V. ,v

(. C. V. 17,-..

Wilm. Xnt. .-,8, (il. See txipm,

S -'74.

' Htll V. llouard, !t M.kI. 30L';

Martin v. Mitchell, 2 .1. & W. 41,!,

I'.''!; Stanley v. Jtohinion. 1 H. & M.
•"i-7.

* KeriiMjt \\ ffaitf.anl. (';•-".-. V'.'

-

Johiiivn V. A\,tt, 1 Verii. Ii71.

'• Stahlti/ V. Robinton, 1 1!. & M.

e.xtract: "t'.pii»oii)tii« tleU't esse (1)

verus iMjn iutciiiug et mutuus ;
(•_')

.•ili<iUc. Bij;uo externo exprt-HHUn
;

('•)

liber et pleiie licliU'mtiic : (4) ."eri'iK,

cum niiiiiio se obligaiiiii." Mariani

Exiiiiieti, § 27S.

• Liyht/uot V. I/tmu, :! Y. iV C
Kx. iiHii; llabtntasherf' Co. v. Isaac,

t Jur. N. S. <Jll(Wt)od V.C).

* Brinkley v. Ilaiin, \)tw. 17">.

rl-.'itrKSS.^-i'
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tion.

it in not UPPilful thnt there whm any intt'iitiuiial uu-

fairii('a.H iir iliHlimiCitty at tlif tiiiio.' A leiKpiig vunc on

thi.i «ul»je<t in Tn'iiiiwj v. .!/<»/ /•/«•. ,' whurc thn hilt wan
liy a puri'haiH'r a<raiiiHt a vctutor : at tli<* luilc, whidi

wii« l»y Hiuttioii, the auliiitor, who wan known to Iw

the Hjfont of tho vcnilnr, hml iua«l« mmw biiMiiij^H f<>r

th<> plnintitf, whirh (mm hiM knnwii rolatioiii'hip to the

vcmlor were thotij^ht to Im- tho lti<hliiigH of a putli'i,

and HO (laniiH'il the hhIc : tho ai-t wan ilun<* in inaiU

vi'rtcncc \>y thf Holiritor ; l»ut a.s it was <loni! at tiie

plaintitr?* itmtan'f, wpoiifi.; |)ert'orinan<'c wan nifuMcl

liy liOitl Kcnyon .M.H.

§ 402. I'nfiiiriu'Ni aiisln;,' front niinHtatoniiMitH in cou-

sitliTi'tl uniltT thf h('tt«l of Misrepresentation:^ and

tftwrt rtlatinj^ to the silence or Huppres-tion of a fact hy

ouo party arc eonsidenil in the chapter on Fraud,

'

But it HeeniH [M».s.Hil»le tliat there nmy Ik» cascf* where

silence in not fraudulent, hut yet create-s such a <a»c of

hardrtliip a-s preveut-t the interference of the Court in

Hpecilic performance. On thia gi'oun<I wa.s put a ca.fe

where a Iex-*ec ohtaiued the renewal of a Ica^e on the

surrender of an old one, knowing j.n(l .suppressinji th'

fact, whieli was unknown to the lessor, that the person

on whose life the old lease clepen<le<l was in i.i/rt:iiu\

and the Court declined to aid the lessee.' And in i

case licfore Lord Cranworth, wheio tiie same .solieit'ii

acted for lioth [);irties, hut did not diselose to liotli

parties the whole nature of the dealing, or place lii^

princii>alri at arm's length in the tran.saction, the Court

refu.sed to enforce specific performance at the suit nf

tlie i»ur<'haser.°

§403. t >n tlie grouml of want of fairness, the

Court will not assist <jne party to a contract specitieally

1 Murtluck V. UiiUer, M W-i. 'I'.y:, Kit.,,,

I

'^>'^- &I!. -'11.

/,.„,/ I.hiwl.ttr, 1 I!

iJro.
(•

.ij'i,

lufira, § (l.">'
ll'sf,- V. Illi'llll, i> IV »i. M.

• I'art 111. cli. xiv. S TOl. (i. G::;!

'v.i.AfWMi«s"^afc*i.* iLft :cft^:i;:«: rtij.'?>.
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to ••iifortH' it n){niiiMt the ofli.-r, who at the tinu' of

int.<iiiij( iitto it wiiH ill II Mtat.' of iutoximtiou, aixl that

tvin ill thi« iihjw'iKi" of liny uiifiiii atlvimta.;.' tnkiii of

hin !<itiiation which woitl<t iti<liii'<> thi' Court lo rim;iii<l

the loiitrml.' Hut thf m.ro fait tliat -nnic y|«HM. h i.f

liijuor hiul liit'ti ilnitik Ixfoiv tht- xi^^iiiny of tho fun-

triKf Will not avoifl if if th'To he noihin;; to show that

thf iltfjMnhint a<'t.<l without a full uii<h'i-<f/iii.liii« of

what Ik' wa-t iloiuj^r.' In oiu' .nsf Stuart \.i\ rviuM-*\

to allow n thinl party, wh-., Imvin;; j.'o| a Hiil.M'(|ui-nt

tian«f»T of th.' |.ro|Mrty, wan tin,. «iilMt:intial ih-fi-mlaiit,

to avail hiniHt'lf of this (Iffiini'.

§404. t*n<-kiuil of that unfairiu-s.-i whi.h ntayt the < „.,tm, t

intfrlrr»'n<v of the Court arises where tin- enfoireiti.'ut lo'ul',"'

of the eontra<t woiihl he injuri<»u« to thinl peiMons. i"""""-

Thin-fore where an estate was -lettli <l in ntriet wettlc-

nuiif, Kivinj,' to thi- settlor a lif- estate ami an ultimate

ninainiler, nml the tenant f. .• cnt.reil into a con-

tra" t for the sale of the fee, th, ourt refused to allow
the purchaser to take the inti rest of the tenant for life

with coinpe.iHfttion, on the |^'roun<l that a father ami
a strani,'er wouhl Iw likely tn iic an estate vithout

inipcaihment of waste in a .lid.Mcnt way, and that

therefore the sale niiijht prejudiie the interests of , ic

|Hisons in reniainder.'

§ 406. A<,'ain, where Imnkers, aft^r a customer hail s.ir.t

commenced liiuidatiiii |.ro eedinjrs, >e.retly took a
11'"'"

guarantee from hi.s Itrother that the Imnks loss sjiouhl

not exceed -J.OOO/., and thereupon forhore to take pro-

ceeding's against the customer or to prove a"ai'ist his

il

^'
•' if.

:iL

' I'wikt V. rl„,i„;,rt/i. !> Vis. I:j;

Ai'/'f V. It.iyli.r, ; Dr. \- War. i;u.

I'istiii^nisli sUtr V. Thwkmij. 1

Niii. .V (I. at |). ,-,;(!». fu liutl,,- V.

M'tlrihill, 1 lili. 1,!7, a coiituict ul>-

i.iuici l,y Ir.inil fr..m m iiituxicatcii

l..ii.y ui,H wt asiilf. Tho contract
'I ii 'irmikcn man is not V(.i,|, luit

v..i.!iil.lc. M.iftl.iu-. V. /!,ij/n\ I,. 1;.

s Kx. I.;.'.

- I. villiI
Kx. :.><:.

II., V. .V (

.Vi./i" \. J/,,i, /,nii/, I >iii. ,v U.

'riii»iiii> \ . !>• I iiiij, I Kc. 7-'.i.

r^-ir.ssiia>:-iiifcwa2iivVT5._:'?via!(!9^Di:^jr«^ SLTSiiic^r^oBfeTisT K.r.(<Vr
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e^tiH", tbi! i'ourt, ttu till- )^rnun<l tliiit thi* Ariitiiucnteiit

tcinli'.l to j{ivc till' liuiiki*rH HI) uinliH' ii<lviitiln){«- »\vt

tlic HtluT irwliton*. <liitiiiMii(<<l n liill JUimI l>y tlio Itntiki rn

to I'liforii* >«|K»< iHtt |M'rfornmn<i» of lhi> •{iirtrmiti'f.'

«j 406. KorriM-rly thw Ait 27 Kliz. . j, m t«rlr. t

I'lmltli'il /I voliiP.tary ^I'Klor of land to fli'1'.nl the xotfli--

iDi'iit liy mt*niH of h HulM>'i|tii>i)t (-onvrMiiici' to u pur

rhii"<»'r for valui'. If, Iiowi-vit, h voluntury wtflor

oiiti'ii'«l into It runtrut to mi-II tli<' r-«tjitf nml Wrouj^lit

rtti (U'fion to iiiiiy tin- contrai-t into i>Xi'i-ution, tin'

Coiiit woiilfl not innist liini thiM to ovi>riul<' tin- hchI,..

nu'iit and jurjutliii' tin- inti-ri'MtM of thf |Mr»on>» ' laiin-

ini,' umliT it ' unit'.H.H tlio |iurrlitisi-r was willin;^ to

< iiniplttc on lirtviui; a j^oimI title shown.' Now. lis

virtiii' of tlic |irovi.Hion.H of tin- Voliintaiv Coiivi'vaiut s

.\rt, Ih;»:» (,((i i\: ,i7 Vi<t. i-, -I), ii volant try conviv-

rtn< I' of laml, if in fmt nm<h' A-'/c' /'</. nml without anv

fiiiinlulfnt intent, in not liaMo to Ik- lii-fi-att'il uhtlti

anv of the provisions of the almve Art of Kltxalteth.

!^ 407. The t'ouit will not j^i-nerally exereise its

e.xtraonlinary powir in eonipellinj^ a Hju'eitie poiforni-

aiiie, where to ;lo so would neeessitate a lueHrh "t

trust or of « prior eontiait with a third piTson,* n|

would lompl a person to do what h.' is not law full \

' M-Kfiitii V. .s<((//p( <.,», I,, t;.

J'l K.). •;.".. IT. /». r,.ntunt V. l)--

''r'l'inl. I .\|i|i. ( . ll'.IJ.

• .Inl.ntul, V. l.r,J,lfi, V . M I!. •.'»
I ;

.S/.<i7A V. (Inrhinii, •_' .M«'r. 1J3;

<:htrh V. Wilh-ll. \. I!. 7 Kx. .l|:t.

AV Jjiiyi/i ittf/ S/iirr,\ [l.s;il] j (
'l,.

I'JT, "an iivfriulcd I'V tlir ilccici'ii

el' th. ". A. ill Jlc OirUr awl
Kiiiiltruiiieii (Jiiuli'iil, [iM'.iT] 1 Cli.

VTti.

' l\ttr V. .Vi.o//». I.. I!. U K.j.

•'lyi. Hut the .iiffi.iilly of ln-ini;

iluUf Mire iiiat the xfitictnt'nt ii.iii

n<it iKfii made tioml by Home rj

fiost facto matter wan ialculat«<l to

ilrtiT imrcliaMTH iVi.m U-in;; mlii'.j

(•> CKiniiUtr. It w!'- liil.l in .1 ri ! ,

l«aralinly rwciit ram.' that the iin r.-

fact that onv link in tin- title »;i> <

viiiimt.iry o>u»eyaiic«) lo a i*r>H-

iiinitr wliMin thf veiiilur clainii.i l.v

I"iri iiiiHf h" valiH' «an imt i-n. u--.

to justify thf imrchawr in rfiiii.lLit-

111^ the I'Diitract. .V<'y< j v. Vnttr^ui,,

[IKII].", Cli. L'llT.

' Willmnll V. Uurbrr, 1.'. (I,. 1 1,

!«;, l'»7. ({. Miilhtilland V. ,V<iV''-

./ Il'l/att. ;t Ir. Ch. U. L'04, .'I,-..

ttlHl Mainh'tlrr Mtp I'uhiit '.., v.

Maiief>i-$trr liarr-'ourfr I'o., [llHAlj .'

Ch. at p. .',1,-
;
[UKllj'J Ch. at |..

.!.

:-.^kMj:A'i—..*tiL—K-7i .a; ^MhOX^lBiKBrrmMJSTKMinM'
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•-nlil[H»t.'Mt to fl.
. evrtl tUnunU at th« liiii.* ot ...|llr... t

thra.e iiiiyht Ii«v.< Um-m Uwful.' pirfly. a, ,t «...„„.
..« flic Krniiii.l ..f tl... i,iif,iir.„..,« aii.l ill, j-al tiii.r of «u. I,'

a .MiifrH.f ill iti.'If. uii.l imitly .,|' tip. Ii.ir.l-«h.|. t., wlii.li
It wouhl 1 x|MMo th,. |.t.r'«..ii for.f.l t.i . M'.uto it, Th.'
l-lniiititr * miMt hUo," sni.l I^,r,| |{...|,.h.|„|,., " .|„,w tlmi.
Ill M....kiiiK fhi' jMrfortimii..,., hi- .I.mm i,.,t ,,,11 ujioii tin'

otliiT party t<i do an act whi-li |„. i-, „„t lawCnlK i-

|M.t.-tit to .lo
: for, if lu' .I.H..H. n .oi.H. .,u.-i„ ,. ,, p,„

.lu.v,| tlmt .piit.' pa^«>H |,y t|„. ol,j,.,t of th.. rMlllt III

i'\i•tvmu^^ iho juri«.li.tioii, whi.li is to >l, mor. tiipl tr
jiii^tii'p."

'

^ 408. Th.T. fore, whiT<> trum.-.H ..nttT.'.l into a l-in.l- in.i«

iiiU nmtnu't for a naU' un.i.r ii i^iwor, l.iit oiir -o

.li»a.|v(iiitax>ous a^ to Im- n lirua.-li r.f ii,i,r, ,!,.• Tomt
woul.I not H|H.(iri.al|y |K'iform th.- roniia.t ;' aii.| ^„,

iii.'iiiii, where tniMtrt'M for Malt- for the Iniii.lit of , iv.litor-i

iiia.j.- .1 rtali' liy niK^tion, undor .ir.iuiHtunn.s of im-
l.iovulrnrr ami likoly to pn'ju.li... th.. owimt of tin-

' •«tatt., for the nnk.- of irunu.diatoly loaliziii^' niom.y to

I'ly his rrclitorH, the I'.mrt piirmml thr .same .oiirM-/
.Viid whero, on tho nhIc of trast pn.porty. it was H«rt'..d
that the iuirchaser nhoidd on' of the i)iir.hH.sc-ni..m'y
ivtam a privnte doht due to him from the tru.st.e, a
d.iimrriT to u hill l»y the truHto.; wan allow.l. ' A^^'ain,
wii.-rr truHtor.s I'litiTtd into u coutract for a 1or>.' whi-li

V'"'". -•Trii. |». ti.;.-,.

• Ihinitt V. Yirliltiiij, J Sell. &
I.'l. ."i.">.!. St'f Ityrnr V. A,l„u. I

I!ro. V. ('. iwti; Tiiltun v. SHmr-l.
'< 'ii. D. l!t: (tmiuir .St,^i,n Sari-
V/'m» r„. V. Suthtihitrji. Ki ih. D.
-*''; M<iHfjitl<l V. Childrrhmtu; |

' "• " "'^; .-tiM Mvtt V. (In„j (ri-

to inn. I.. .l<lHtitiiri»\ [I'ljii]
I ( h.

".."'I,. til :[ll'l"]'J('l,..'i(c.'; In;', I..T. I.

' Minllurit V. IIhiI'T. Ill \ii, .'lij.

Accor.linnlv, /lri<J;/rr v. /,'„,, | ,|.

\- W. 71; Il',«.,/ V. ll,r/,„nl,o„, 1

IW'iiv. 171 ; .1/,,,,. V. T'pl.nm, I'.t

lt».;iv. ,);•;. .N-calwi //i7/v «,<•/,;,

17 \l'7i. .i'.lt
; S'rilU V. M,i ,/,:,,. I

Ko. 171; Hr,Uv, Oaktf, I |l,- li. .1.

pur.lmw l.y one of tw.. trimfwi fur * S. .-,o:. ; lh,„„\. FlJ..i, •>:, n, i>
•i:<'>. riiiOL'] L' CI,. tu>l. (Ill; .-,1 ti»..!.«irme.J >(!:.!•. ..-',r

v\. i; ...I; K7 I.. T. !j,-.: .uul cf. • Or,/ V. .Vo,/, .-, Ma,l. i.w.
Ir.>.,l. Soull, A/ricu C. V. />, -.

n,„„;.,„„v./,V„./!-,f„„..,;iK.av.
/"frs tontvhdated Minm (contract 470.
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I'uudition

fur com-
ponsation.

SiHvsby V.

Thorn.

•I'houb-

precluded
llV tlio

conditions
of sale.

DEFKNCES TO THE ACTION.

W113 in CXC0S8 of their power ;

' and, again, where they

cnterc«l into a covenant for reut-wal which was ultra

vin's ; tlie (.'ourt on tliis ground, in both cases, refused

spotific perforinancu'.^

§ 409. Where trustees for sale mlHreprcsentod the

value of the proncrty, when they had the means in

their power of stating it correctly, and the conditions

of sale stipulated for compensation on cither side ;
one

of the "rounds on which the House «>f Lords reversed a

decree for compensation was, that the Court would not

irive effect to a condition which would injure the <-istins

(jiir frn-^t, by reason of the neglect of the trustees in

making the misdescription which was the ground for

compensation.'

§ 410. In anr)tlier i-ase, the t'ourt refused perform-

ance of a «ontra(;t for the sale of leaseholds by one of

two executors, on the ground tliat, under the circum-

stances of the case, it would l»e an injury to the <•,>/»/>

(jio' trwt, and expose the e.xecutor to extraordinary risk

from them, and that either of these grounds was sutiicient

to stay the interference of the Court.'

§ 411. Ikt where trustees, who had without authority

granted leases, put up the property for sale under con-

ditions \vhi(;h ex pressly provided that no obje<-tion should

be made in re.s,)ect of such leases, and that the purchaser

should take subject to such interests as tlie tenants

might be entitled to thereunder, the Court held the

' llirii>n V. Yiddiuij, 'J Sch. \-

I.ot. .'il'.'. Ac(iir(Uns;ly riijrue v.

A.lun, 1 Hr... 1'. <
'. ISH.

- JJtllrh"j>i- \. Ulii'/ntCi, 1 Ih; *'•

lit S. i;:;.

' nhile V. fiiMuii, 8 CI. k Fiii.

"•Hi, reversing S. ('. s. ii. I'nddnt v.

CiUtin-i.yht, I V. i"^ C. V.\. U'o. See

ii.fra, i r.'lH.

< Siutsbij V. num. 1 .)ur. N. S,

.".:!•;, before l.nnl llutliirley (tlieii

WiHxl V.C), iillirmeii 7 l)e (i.

& (r. ;!',19. See aisn Mdfjriui'

AirhMd, 1 Dow, LOT; Triijij'^

CM, 10 \V. I!. 117; Niiijlw

(loudall, 'J'l W. 1!. 111-.'. Uiit

liarrrtl v. JUiiif, - Snu * Gif.

Stuart V.C. comiiclled trustees

a road to complete a contract

sale which hiul liecn made iu f tl:

fnhiptis iif a Ktjitiitory riirlit ot' i

erajition, and inii^ht exi>09e ihcni

an action for damages.

V.

I.:,

t'T

It-
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WANT OF FAIltNESS I\ THE CONTRACT.

purchaser precluded fnnn olijecting on the ground of

breach of trust.'

It is conceived, however, thnt trustees generallv cannot
by contract prevent the operation of the Court's usual

unwillingnesa to enforce any transa<tion resulting in

injury to third persons.

§412. The law with reganl to deiaeciatory condi-

tions of sale used liy trustees has liein niodihed by
legislation. By the 14th secti.)n of the Trustee Act,

18!»;J, it is i)rovided as follows :
—

"(1) No sale made by a trustee shall be impeached

by any beneficiary upon the ground that anv
of the conditions subject to which tlie sale

was made may have lieen unnecessiirilv de-

l)reciatory, uide.ss it also appears that the

consideration for the sale was thereby rendereil

inade(|uate.

"(•_') No .sale made by a trustee shall, after the execu-

tion of the conveyan(!e, be impeached as

against the purchaser upon the ground that

any of the conditions subject to which the

sale was made may have been unnecessarily

depreciatory, unless it ap[»ears that the

purcha.ser was acting in collusion with tl

trustee at the time when the contract for sah-

was made.
" (•'^) No pur(;ha.ser, upon any sale made by a trustee,

shall be at liberty to make any olijection

against the title upcjn the ground afore-

said."

§ 413. Even where there is nothing amounting to a

distinct breach of trust the Court wiil be di'licate of

interfering against trustees ; so that where, in a contract
for sale by them, there is any want of a business-like

character, the Court will not, it seems, interfere, unless

'207

statutory
provUiiiii

in to (1p-

preciinory

lonili-

ticin>.

rulniM-
ncssliki-

contract.

' Michulh V. luibetf, .M Ikav.
37';; ;i Dc G. J. >V- S. IS.

- Sec Dunn V. Flood, in C. A. '2S

I'll. 1». .")Si;.

'1 i

•ti:

n ;

'IS" IT

i It
It!

11^
< ai!

4^

jj

I-'

I:



Itv

208 DEFENCES TO TFIK ACTION.

3 i

C'agoi of

b'eacU of

dut\.

Ko^uiiid-

iiiL; cuii-

tracl oil

this

K'rouiiil.

Injury to

public.

tlic price be shown to Iks equal, or more than e<iual, to

thi' value of the property.'

§ 414. The doctrine docs not apply only to por.sou.-t

standing in the po.sition of formal trustees, l»ut, it

seems, to all ea.ses of trust and couridi'iice. So that, if

a contract were the result of a gro.s.s iireacli of duty liv

an agent towards his principal, the Court would not, it

seem.s, enforce the ronseijueuces of that act." And no,

railway directors having duties towards the share-

holders, the Court will not enforce any contract amount-

ing to a breach of duty to the prejudice of all or any of

the shareholders at the instance of a plaintitf coirnizant

of the circumstances.^

§ 415. The Court has on this ground not only nfusod

."peeiHc performance, but in a case where the purchaser

must have known tliat assignees in bankruptcy were

dealing without suftieieut knowledge, ami that tli(>

creditors who were to ratify it were eciuallv icnonint

the Court, on the ground of the breach of trust of the

a.s:signecs (as well as other grounds), set aside the

contract.*

§ 416. In one case liord Romilly M.H. took into con-

sideration the injury likely to arise to the public from

the specific performance of a contract relating to the

level of a railway, and on the ground of that injur\-

refused to compel the company to lower the level of

their line. But that decision was reversed on appeal."

' Giiiiilwiii V. Firhliiiij, 1 I)e ( i.

M. & G. 'JO.

- Murtluck V. Ititlhi; 10 \'fs. 1.",IL',

3i;i.

' ,'ylirewsbu)i/ and Dinuiiiyhtin

Itaihray Co. v. London and Sori'i

Wtstn-n liailwaij Co., 1 Df <i. M. &
Cr. ll.'i, affirmtnl, and tliis [irinciple

apiiroved, ti H. L. ('. IK!.

* Turner v. //ari"-y, Jac. It*'.',

{'f. lluti-'and V. C'Aifj/.v.ftn, [i;K>ij

W. N. ij.'j; 17 TimcH L. 1!. m''

(receipt by imrcliasur'a a^ciit "i

Kccret CdnimUsiun from vendor).

' li'iiphiiil V. Tlmni's Valhy /.'</'

"(()/ (u., I.. I!. '1 Kii. o7; •_' Ch. 1 17.

CiiDsidcr Wortliimj Corporati'n, \.

Heather (objectinn dU ;jron:id.s .

;'

I
ublio iK.lic-y and illegality overrulr i

and damages given, thiuiiih c|>ecili

jicrforniaiicc unenforceable). [I'.M"'i]



< 'ANA I HAN N(>Ti:s.

' i

/ iifiiinii ss, tic,

Whcvi' ji wuiium. iitiili-i- the iiiii.icssion iliiil slu- I,;i,| u
lift' int. -rest in Hv.t ii.ivs uf liin.l. « i,,.,, ,„ ivjilitv sli.- \v;i,s

.ntitled (o tiic f.M' iIm-ivmC. iiii<i iilsu iin :iiiiiiiiil iilinxviiii...

..f l.-ll polllKla, piuMlv ill .iish illHJ IMIllv ill |.lu.|l|r..

rliiirv;«'(l upon oilier lands. .•|H;n.,'.l to sell Imt intnvst in
siicli two iicrt's to the owner oC ih,. other liiixl in ron-
si.leration of his paying; her llie ten poiimls all in .ash.
th.' Court, mi. lor th.' .•iiriiiiistan..'s. refiise.l to eiifor.e
the sp.'.-iti.- p.'rf..rinaii.-.- ..f th.' a-r.'.'nieiit. /;„/•/,,/ v
Mrdill, II (Jrant's Th. T.'t.

// i-ntiitii.

T.i a hill for sp.-.itie perforinaii..' of an a;:i'.'eiiieiit to
jMir.hase lands the def.'ii.lant set up that Im- iia.l l..'ea

l.'.i int.i.lriiik l.y the fraii.liil. nt .•.mtiivan.-.-s.if tli." v.'ii-

d..r. anil, whilo in an iiiseiisihl.' stat.- of iiiioxi.ation. ha.l
'"'•'" ifXlll.'.'d to <i^r„ t|„. jiy., „„.„, j„ „.l,j,.|, ,,|^.

i^j.j^.^^
sliiMilat.'.l to !k- pai.l f..r th.- pnijieriy w.is musi oxorl.i-
laiit. At the heai-in<; it was .learly sjiewii tiiat th.' pur-
• lias.'r iiad be. at '.he time ..f exe.-iiiiin,' ih,. r.mira.t
iiitoxi.-at.'.l

. .! tliat th.' pri.'.' was exorl.iiaiit. hut ihe
<'.,ii,-t .'xonerat.'d th.- v.-iwhir from any fraii.liil..ni .•oii-

'In.t and. tiieivfore. refiise.l to L'iv.' the .l.-f.-miani iiis
losis ..n III,' .lismissal of tii.' hill. Th.- ease .lu.'s imi de-
'i.!.' wh.Mh.'r th.- c.iiitra.t was voi.j ,,r v..idahie. s,/,,,-
li'ld V. I'lniniiuiHlx, i; (Jrant's ("Ii. ."itls.

Trust,, \s Ciiitnicl l),tiliii'iil,il I,, r,sii,', i^hi. Trust.

Apr..perty was a.lv.'riise.l. ih.'a.lv.'riiseiiieiii .jes.rih-
iiiir il as haviiiir h.'.'ii r.'iit.'.l for £7l':iim| hiivinir Khi,!-:-.., ,;

d.-iise for.'st of jiine, wher.'as in realiiy ii rented for im

n

k
t :,

J '>

t
.t _
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HtHh WANT OK lAIIlMXS IN TIIH ( (»NTUA< T.

only, iiiii! tilt* piiicn hail no i-xiNit'iirc til all. Tlic piir-

tliascr. having ilistoviTcil llii' tTior, tllnl a hill for Mpcci-

hc |M-rforiiian(t>, with an ahalrincnt of tin' price. Tin*

<li'fi'ii<laiil otlVri'd |o perform the eoiilract withont coiii-

peii.sal ion, hilt thi.>' the piiriliaser ilerliiie<l to aerept. The
defeiiilaiit wax a Kiiihiiii;; Society and tin re was a itiort-

piyor interested in the sale who wasdescrihed liy S|ira;jf;e

V.-C. as lieiny; the i< stiii (/iir trust of the ISu i Id iiij; Society

and Ills interests would lie seriously prejudiced should
the coiilract he enforced with an ahatemeiit of price. The
princi|»le of Murllot I,- v. ISiilli r. and l.itin sliiiri/ v. •Iihii'k.

was applied that the Court would not enforce, as aj^ainst

a person selliiii» in a tliliiciary charader, acontrad whicji

any jiarties interested in the trust was (Mititled to com-
plain of. (isliDiiH \. t'liniurs. rtc, Hiiiliiiiifi Sixidi/, 5
(Jrant's Ch. ai'tj.
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('HAPTt:!! Vl.

ItAltDsuil' OK iiiK t (»MUA( T.

§ 417. It is a WfU-estaltlislied tloctriiu^ that tlic

Colli
t will not enforce the .spocifie perfMriiianec of a

'•(tutrait, the result of which wouM Ik; to impose <,'roat

hiinlship ou either of the parties to it;' and this

altimiigh the party seeking apecifie performance may
lie free from the least impropriety of conduct.^

§ 418. The .|uestion of the hardship of a (contract

is i^'ciierally to he judgd of at the time at which it is

entered into : if it be then fair and just and not pro-
ductive of hardsliip, it will he immaterial that it may,
liy the force of suhsequent circumstances or change of
events, have hecome loss beneficial to one party,'
except where these su])sequent events have l)een in
some way due to the party who seeks the performance
of the contract. For whatever contingencies may
attach to a contract, or be involved in the perform-
ance of either part, have been taken upon themselves
by the parties to it. It has been determined that the
reasonableness of a contract is to be judged of at the
time it is entered into, and not by the light of subse-
quent events/ and we have already seen that the
same principle applies in considering the fairness of
a contract.'

(Iltnlnlliji

a liar

to tllL

Court'n
iritiTfiT-

eiii-'i'.

Wli.ii

nscer-

tiiiiifil.

/'" Li.rd l!ruu;;liam in Gould
V. A'. >;j,, L' Mv. .t K. 308 ; and see
/.'' J/ialalt >i,A Dird't Contract, in

* . A. [H«,K3] 1 Ch. at pp. •jy3, 2;M.
' iVr Kiiuiersley V.C. in ^u/r '«

V. a ray, l Drew. 060.

' Lawder v. Dlach/ord, Beat. ul'L'

;

Wthh V. Direct London and Purts-
mouth Railway Co., i) Ua. \2'J; S. C.

00 appeal. 1 l)e G. M. A: G. 52!

* Jones V. Lees, 2<i L. J. Es. 'J.

'•• See sttfra, § 38i>.
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Iimtanci'it

of auliKt.'.

i|ueiit

lircuiu-

Suliiiii.t-

§ 419. On tliin <,'n»uiiil it Ims l>oon decided in sfvcral

f'usfM in liolaiul, that wIhti^ a leswo of leiifwaMf

Imlilc

Installers

of -iih.

event:!

icnanlod.

leasi'iKiiiirt t'ovonants with his suh-h>.H>*i>c tor niiowal

without fine on cvt'iy rontwal to hiiuidf, and Mulisf-

(juontly a roiii-wal is niadi' to liini, luit on tirnis tar

io:s.s licni tiriiii tlian liad licm the i-UMtoni at thi' time

ho chtrrid into tin' coviiiaiit, and on the < xportation

of til-' contiminiicc of whirii he had .>^o covenanted,

hi' will nevertheless In- oliIi;;ed to renew to his snl)-

lesx'e, and that wittiout any eontriltiition toward tin'

inerea.sed fine whieli lie has paid.' So where railway

eonipanits eontruct unconditionally for the pureliase

of land, and liy tinir lac^lns their powers expire liefoic

the completion nf the purchase, that eircunistauei

furnishes them with no ground of defence.''

§ 420. This i.s further well illuatrated hy the cims

on awards: for where the contract contained in thi'

suhmission is unfair, or contlucinL; to hardship, tlie

Court will not interfere;' whereas hanlship or un

reasonaldeuess in the award itself will not Itc a bar to

its enforcement hy the Court : for the suhmissiou and

not the award is the contract, and unreasonaldeness in

the award is therefore a matter sul»aei|U(tit, and arising

from the tlecision of a Judi^e whom the parties them
selves have cho.sen, and the risks attendiujj ^vho^e

judirment they lu ve taken on themselves.'

§421. It cannot, however, he denieil that there arc

eases in which the Court has refu.sed its interference

by reason of events sul).se(jueut to the contract. Tli;!-

I Knuis V. Mu/sAr, •_' Srh. & I,ft".

-ll'.i; yi'.iW/ V. //».s../y, '_' r.all & It.

L'Sil ; l.iiivittr V. Ithii-hfi'i'l. Ileal.

- llawktsw.Ensltrh CoKhlirs Itnil-

waij Co., 1 Do (i. M. & (i. 7-17, 7"irp

;

K C. 5 1. L. ('. .Jai, ;!u:{. In

Scvttiah North Kasfi rii Hailicay Vn.

V. Stewart (.'i Mnci). ;i82, ]i,irti-

|lrl^.-^ iiis winch ajiiK-ir contraiy :

tlic statciiH-iit ill till' tixt. But ll.ij

K-iil 1" iiit (iftiJi'ii in the cise «;i-

that, on the true ciinstructiou vi ti>

contnot, it w.is cmMliiiDnal mi ti •

inaliiiii; III' till! lini'.

'' Kichh V. llaucock, 7 l>c (. M.

A: G. Z0\\ Scf infrn, § ir,!:_'.

* Wuod V. (Iriptli, 1 Siw. 1 ;
;

cularly 401), may hv fouiKi ex- Wteket v. OaUard, IH \V. H. ^531.



I i

HAItKMIIM' OK TIIK CONTHAi T.

iu T/if Cltif of Lunilnn V. A'-rv/(.' wluro u jmrty had
I'DVi'iianto.l to rt'-lmil.l Ncv.riil Ii.hho.s, aii<l. in^tratl,

litt<l l)uilt Imt two new houst's, un.l only r.-pairt-.l th.-

others, liut in ho i|(iin<,' had laid out at loa.-<t 2,-'0()/.,

and put them in very ;;(,.,. 1 conditi-.n
; L.,id Hardwiekr,

liohiiu},' that thi' covenant was <iiic widch in its nature
the Court rould eufoice. yet considered tiiat s[)eeifi.-

pertornian.e wouM entail so uieat a loss and hanlship
on the defeiKhmt, aM<l Im- so useless to the plaintill,

that the Court wouhl not enforee it, whether the
detViehmt had mistaken the sense „t" the eovenaut to

n-l.uild, or perhaps had even knowingly evade.l it.

And MO again, wlnre a niortj,Mj,'()r had entere.l into a
(M.ntraet to j,'raiit a lease, rxpeeting to ol.taiu the
mortgaf,'ee'H consent, hut failed in this, and was in

circumstances which rendered him practicallv unahle
tu redeem: in a suit instituted l.y the inten.h'd lessee,

the Court refused specitio performance, hut "(ranted
the alternative prayer of the liill for rescission."

§ 422. Notwithstanding the.se cases the general rule
seems to he, that events sul..se(|uent t.. the contra(;t,

and not so involved in it a.s to render it une(|ual at tin'

time it is entered into, cannot lie brought forwanl to
show the hardship of enforcing it. I5ut where the
suhseiiuent events alh'ged for this purpo.se are acts of
the plaintitf himself, or events in some sense within
his power, the Court may have regard to them in

exercising its discretionary jurisdiction in specific per-
tormauce. There are cases in which the Court has
considered that, by means of th.'se events, such a
change has taken place in the relative position of the
plaintitl' and defendant, as to render it ine<juitable
Hpeeihcally to enforce the coutrac. .igainst the latter.

§ 423. The leading case on this head is Th Duke
<;/ Bedford y. The Trusf,,'.^ ,.f the JirihWi Mnsenn,,'

' a Atk..".lL'; S. (;. 1 Vea. Sen. TJ. Lcf. KiO.
<osti<jaii V. /fasiler, 2 Sch. & ^ M\: Sc K. r,:,j.

211
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i'luiiitiil'ii

sullHl-.

quiut
coiiiluct

Iii'foiv I'luiutT M.U. iiikI Lonl tlMoii. L«)i(l Williiini

Uusst'll ami liinly Uacht'I hn wir<-, \nnt\^ in flii' (w. u|n»-

tiitii lit' Sdutlmiiiptftii Ildusc (.ifterwiinlH callfil H«'illni.|

H'luse) (IS tlu'ir iiMiilorne, in l(>7.'> <',<»tiveyc<l tt» Mr.

.Mnntami ailjoiniiij^ limil, for t]io. |iur|Hwe of liis on-i tiiii,'

on it rt niainioii, witli .suital)li« a[)|i<nilaj^ts of ^arilcn-*

iif '1 otKtcH ; anil Mr. .Monta^'U t'ntorril into <'ovcniinti

witii La<ly llnchcl Uu.s.soll not to iisf th<' iaml in .1

particular manner, with a view to tin- inori' ain|il('

enjoynniit of tlu' mljoininj^ hituU. I.ttdy lliulu'l Uumm'11,

or those <laimin<» nmhr her, sultstijitcntly ciivend tho^r

lantls, or u lonsitlcrahlo part of thtni, with houses, anil

Southampton House was pulhil down to nmke way

fur streets and buildin^.s. On a motion hy the I)uk.

of Hedford, who claimed under Lady Kaehel Hu.s.selj,

for an injunction to restrain the dofemlants, whn

claimed under Mr. .Montagu, frcmi using the laud in

a way at variance with the I'ovenaut.s of the deed ot

1675, i'lumer M.l'. and Lord Eldon held that the

Duke or his predecessors having altered the state ol

the property in tie way mentioned, it would he in-

e(juital)le, unreasonable, and unjust, thus to enforce

the covenants sj>ecitically, and tht? plaintiff was left tu

his remedy at Law.' And so, long ac<juie.scence in a

variation fr«mi the mode of renewal pointed out by a

covenant for that purpose has been held a reason for

not specifically cnf<jrcing the covenant in its origin,;

I

terms, ^

§ 424. Where the conduct of the plaintitV subs.-

qucnt to tlie contract has led the defendant into a

trap, though the plaiiititl's conduct may have betn

unintentionally injurious, the Court w:!! refuse specihc

performani e. Thus, in ag t!ase, the contract for .-ak-

Sec jitr Ktiijrht ISriicc [,..). in

nay Co. V. Stuur Valley Jiailway

C<. , li De 0. M. * G. 8,S'.'.

'' Ihvis V. llui,t, :; Sell. A I.H.

.'iil; Sitytrs v. Coityti\ 26 Cii. i '.

103.
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of loa.si'liol.la liiililo to It rovoimiit ti. iinuir -tipulitf.,!

tliiif tho rdntrnrt «h<)ul.| Ik- r.unpli'ti'.l on tln' '.'otl,

•Inly: the in.siirftiict' txpircil (i:i fli,. ujtli .liiiir : .,ii,

nl tllC Vi'lulols rviHWcl for (I llliilllll oiilv, to tin- JJtli

Inly: tlie rontrart in fn.t wns not < ()iii|.|,.t...i liot'oiv

till' 2<itli AuLTUHt, wluMi till- part i.'H III. "t for timi j.nip,.,,.

.111.1 it wtiH ,\isr,,v<r,,\ that tli.' in-'nrun. . li,„| , x|iir(d

;iiiil til.' IciM-lini.!, had |,fconii' litiMr to I'oif.itur*' ; nii-l

th.' pun hastT r.-fiimMl i„ romph-te. Kiii.|.isl.>v V.C.
hrM that the prop* ity was at th.' ri-lv of tii-' pun Imscr :

i'lit as the vi'iitloi-M* coinluct had opcratcl as a trap to
llif iiiinluistT, hi' ri'fu.Hc.l Hpccifl.t perforiiiancf.'

§ 426. It woiihl st'cm that, in r.in.siih'rin-,' tho iiar-I-

-liip wlii.li iiiuy th)\v fmni thi" execution .)f a contra.t,
thf C.urt will .•oiiHi.h.r wh.'thir it is a hmuU ..hviouslv

tiowiiiL,' fnmi the ti'nns of tlu> contratt, so tiiat it must
lifiv.' l.ci'ii prcsont at th.' time of th.' <;.)iitnu't t.. th.'

niiii.N of the .ontra.tiiii,' parties, or wlu'thor it arises

fr.im .something; .•ullateial, ami so far .on.'ialL'.l and
liti'iit, as that it raitiht n.>t havr l.i'oii thus pn'sont to

tia'ir minds.' It is ..hvious that a far hi<,di.r d.Lfiec of
liir.l-hip must \<v pivsont in tlu' former, thai! in the
latter class of .ases, for it t.. operat.- on th.' dis,n'ti..n

.if the Court.

^ 428. The eases wliich have l..en alrea.ly .juote.l

;i< showiiiiT that the hanlship must be ju.lj^ed of at the
till!.- of the eontract also illustrate another ..livious

prineiple, iinmely, that whore th.' Imnlshii. has Keen
I'lought upon the .leien.lant l.y himself, it shall ii..t

l.e allowed to furiush any defenee against the spe.iH.-

performance (;f the eontva.'t,' at least whenever the
tliinir he was contraete.l to do is " r.asonal.lv i».s.

Ml.!.'.'"
•

2 1 :\

m^tiiii'.

Hull \>l'^

I'iilinit

mill Liti'fit

liiiriUhiii

H.,nl.hi|,

iinliicp,!

I.v til.

l.;irt\

4

!::

l>0"iii},i V. S,,l,in,i,ii, I 11.-. .X- !'::::!:::.hr V. T'--:-- :'.<: 4':'.:.

'
' 7Vr Knight I!ru. . V.C. in

Si-.' ^.y. caM's statttl § 4JH. .^t,.rer v. <h-t,i/ ll'.<'.,-„ l;,„hr,„/
S.-t' }'er Lor.i UardwickL- in C., L' Y. 'v (.'. C. (.'. 5?.
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Kklliire

of |>«rtv'«

•chcma.

H*ril'-lii|i

I'T iiii'in

» r- ..( »
1 iir|>ora-

tiun.

§ 427. It will not ronHtittifi' n <•»»<• of hnnlthip that

tho I'ltiniatn ohjitt wliith h party lia<l in view in

filtering into n citntrRct ni»y luivr lM<rnme impcmHililf :

tin- nii^ri' iRiluri! of the puirhiDU'r'H H|H>iulation will imt

iliHi'hnrKi^ him from liiH oMigiitinriH to the mmkIhi.

Thii^, whore one imthom i-onlriutecl with unother fni

the piinhnHO of u piece of laml on which he intcnileij

t<» ercit a mill, for which the ron.^ont of n . or|H.rati..ri

was requi.xite, the refunal to jrivc this consent furni.xhc<I

no defence to the purcha.ser, although hi- Inul, in c<mi-

rtctjuem f the oliject he hail in view, given a vciv

high price for the ground.' And ho almt the fact that

a mine which the defendiint had ronfiacted to take tm

£1,400 turned out literally worth nothing wai held t..

I»e no ilefence to a Huit for Hpecific perfornjaiice of tin'

contrai f.^

§ 428. Ill eases against eompanics, the Court will nut

consider the hardshii* wliicli may result to the iii<li

vidual iminliers from enforcing a contract made liy tlic

whole liody ; fur "the Court cannot recogidze any

party interested in the corporatior' hut must look 'i

the rights and liahiliticr. of the c -poratioti itself:"'

and thyugh, as wc have seen,' the decision of the ca-c

in which this language was used liy Lord Cotteiiliui"

lias licin rlisapproved of in the ilouse of Lords, t!ii.

principle seems to l>e untoinlu'd, and to rest on >n|i,l

reasoning.

Korfiitiii(

a rirrLllll-

"tilllf' of

hnrtisliip.

§429. If the execution of the contract wcndd rcmlir

the defendant lial.le to a forfeiture, the Court will

' A-l'Uii. V. 11'../,.. 1 111,,, c. c.

5»)7; M'li'iyv. CI,n;, ill, I, 'J'.i I'wav.

H.'l
; iier 'riiriur N'.C. iii M'.W v.

I'irtct l.iiiiiiiii iiini J'nihiiiuiitli lliiif-

u-iiy <'i)., W Ha. :it |.. Hi); ;» /• I,.ii.l

liuiiiilly M.H. ill /.,.(./ .J,ii„r!> tihvtil

V. f.tiiiiliii) mill .\'',,th Wisttrn lluH-

- Il,iiiifi„„l V. <:,!,*, '.',' H(,n. li''.

/'// l..ii,l t'.,ttviili,.iii in K,h'', i<

V, iinimi JiiiirUiiii Unihriiij ''.,,. |

My. \- Cr. at !•. t;7l; Jlmi/.,- \.

/^isltrii t',iiiiili,„ liitilirny I',., I l','

win/ 1.1 Bi- nt ;;i (a

tlicst: lai-t t«(i 1.1.SCS .see in/ni, § !Wli).

l>istiiigiiisli /litiij V. Jliiiji/», 'JO W. K.

o. M.

§111.

'i;

St fitjirit, '$ '17>i.
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ro^itnl thin am n lirrum^ttniirti of liiiriUlii|) : ^o wIhti' u

tnuii wnM i-ntitleil to n Hinall i-HtittH uikIit bit fatlu>r'a

will. Ill) coiiilitioti flmt, if lie .Hi)|il it witliJM twenty tivt*

yenr-*, hull' tint ptU"liiM<-miitM'y hIiuiiM ^u to .i liroth- r ;

the owner iiynnnl to hcII it, Imt l,<»ril lluidwi. k." lu-l.l

that tht' IninUliip wan HUlYuwui to tlotcriiiitio tlio Court
not to iiitfrl'irc' So wIuti' .i Icsnc.' nn\t\ c irfniii lotn of

l>uiltli(ij» i;ioiiri.|, ntnl lijrcf.l to injilc a roinl, wlii< h it

vv«H foiiii.l lie coiiM not «lo without in.urrin;^ tlm rink of

fi.rt'ijitini: a pior.' of |.'iiHch..|i| IhikI throuv?h which it

wan to pa.HM, or of lit-in;,' sni'd liy thr li'«.m.r, the ('•>nrt,

•.Tanfiii)^ thi- puri-has«'r M|H'.iJi.- ptMforinann- of tho .on-

tri't fof«ftli', rt'fus.(l toenfori'.' the itipuiafioii. Init ^'iivf

him rotnpt'rMation for the non-ptifortn iiiir of if.'

§430. Hut the Court will ijivc no ..ti;., t to this

ilfft'nrr nnii'SM it clfarlv appoars that tlu- forlVitiin' will

follow on till' ju<l;jinont for .s|K'ci»ii- pcrforniamf. The
lui'ie appreheinion of sui-h a rtsiilt is not fiioii<;h. Nor
will the C.iurf ^ive inuili, if any, «-oiisi.lfi,ition to this

ikfeii.e where tiie forfeiture is the r.sult of oth.r arts

of the tlefeiitlunt hini-'elf. So when' a le-scr of a

theatre, having l»y his hase power to lea-e fortv-one

l.oxes agreeil to let a liox to the i.liiintilf, md in «lefcnec

all< i;e(l that ho luul already I<t f<irty-oin' Ito.xe.s, mi that

to p.iforni his eoiitract with tiie plaintilf would work a

lorfeiture, his defence failed.'

§ 431. To this heatl of har<Uhip we may {»(rha[)s host

refer tlic ea-es whith establish that, whertt the v<ndor
is lialtie to certain covenants, and has not expresslv

stipulated that the purcha.ser shall indemnify him
against them, yet the purcha.ser, .so soon as he has

notice of them, whether liy the particuKir.s of sale ' or

suhseiiuently to the contract,'' is hound to elect either

li' 11".

woiiM \<'

li'ft »ub-

lial.iht)-.

' Filii,r V. Ill nun, citl'i

Si-li. ,'107.

i: V, ' .Mnjh,ni V. I„.t.i' /., I W- G.

h 1 1 lU'av.

Ihlliu'i V. I.un.lni, a I»f G. \- J. Luk'II V, // "/.'/* •ji I,. J. n,,

!::

i'.i.i. H'5 (,Kuiafr>li'y V.C).
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• Hlirf

I. lability

Hi-re-

tr» rmiiml tlui I'utitmi't or (<» i-xi'iiitc im iiult tiinily t.»

tlif voiKliir . for «>tlj.'rwi.Hf th,. vtn.loi wnul.l |.mo U\>

I.iikI litit ri>tiiiii lilt liuliiitiy in r<'ii|M't t of it. In t||i>

I'lirliiT fit" thi' <Mm'»i t it«'«|, it wtii only ili'iit|i..| tlmt thi-

pun ImiMT an iiiuiiititl •ouM not fnt'oin* sp. <ifir |m r-

f'onniin(v witlioiii t'nt« nni* into na>\i incl.ninity
; Inn

in llu> Utfrr, timt tin- M-n.ior n^ jiliiinfiH nii;:;lit put fli.>

pur<liiu««'r to hi-* I'lrrtion.

i M. Inp • wIm'I)' tru«t»'«'« liB(| joine«l tlu'if. >/"/<

'/'^ fiii^f in a loiitnut t'oi- mil'-, ntul \m<\ pormtnally

a;;ri'<i| to (>\on<-mt<' tli'- tifatr from tin* tin iinilMMinc'.,

ainl it ilnl not apjM'iir wln'tlu i the |)uri|ia-c-niont'v

woiiM Ik> HiiHiriint to ilisiliaryo tluin, oi what woulij

Im' th»Mxtent of thi'ili-tiriini-y, tlif Court nfuMi-tl !t|«Ti(i.

jM-rfoiinaiKi- on tho <,'rotiii.| of liai>l«lii|>. altlioujrh th.-

plaintiti' liiiil lunl iMiMMtwiion of tlif I'ltatf, an<l coulil

not Im- tlcprivol of tho Injiiflit of his contract without

Kfcat iuconvenieui'c' In auothcr lusi- a niorina>.'.f

with jH»wt'r of >alf hail ohtainoil a fonclosuro <lt'triT,

anil, intiinlin;,' to sell as aliMohit" owner, eiitcrcil info

u lontrail forx-U; t> the plaintilf. In the rontnut tli.n

was* cojui'il, by inailvcrteiicf, from conilitionn of ."^ulc ,,t

other jtarts of the ontatt' ilrawn up »on»e tinif liofoh
,

a rlnusf statintr the Vi-mlor to In- a njortiiaLjce with

[Kiwir of Hule : the \euilor olfereil to convev as owiui
under the forcrjimute tlerree : the purchaser iiisisteil on

a title uinler the jntwer of sale : l>ut the Court In 1,1.

that to inipiiHe on the veinlor the risk of opeiiiii'j

till foreclosure ilccree l»y .hucIi a .sale, was a liaril-hip

which it wouM not put on him, ami accorilin<,'Iy ili>

misscil the hill unless the plaintiff wouM accpt the

conveyance which the ilefenilaut was remly to cxc. uir.-

§ 488. Hut where a tenant for life hail airrecil to

grant a luinini? iea.se, ami to a hill l»y the intende.j

ie.s.sce lie objected that he was only tenant for life, ana

If.,/,; .J,/,m;i.<, (i Ht'.av.

(iOU. & O. 230.

.U.iof,-/., 1 iv (,M.
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II.VKlmillf i»K TIIK I nNTIlAi I. •-'li

M

(It it lio coiilil not uritnt thi* li'ii<«<< tii <|ii('«ti<iii luiihr lui

IMiMl-r Al'il tiint lll> '^llDllM li«> III • olllltaltll' lut Mtiih-.

I, ifil Nuttiiiitlmiii ii|i|Miir'« III liiM- niii»i'l' nil flji>« to Im

liu «li fiMlif, ajiil h' ilnlii'.l itu' (|t rt||<|.lllf In I'XiTllIc lhi.

I •'lltriK'l It-, fiir «•< III* WIlH ril|hlli|i> lit ilnlllU'.'

<i 484. In 'til'' <H'«' I,"i"l iliuilwirki', oil tilt' '/rotiii.l i.t

li.iri|-'lii|i, ti itiM'il Hpciifi tM-rtoiiiiimr t' ,,( n ..ivrimiii in

\>;i\<> liiiililiii;^"* ill ri'i'iiir < onlnufil iti mi i> rliv-.i.i.'^tH i|

Ir.ixi', till- hut ol till" ilf>i i||il|u|i u| tin- l>lll|ililij{'( Im iri'^

• oiitiiiiieil from lt>d?«(< to Uahv without vanaiioit .liuwtii.;

that till' liuilitiM;{M ill i|Ui'Htiiiii iiii<,'lit imt lia\i Ihiii in

I" iiii: at fill' tiiiH' lit till' iiiiikiiii,' 'it thf lijiMi'.

Ill aiiotluT ia><<'. propcrtN tli f«<iilM'i| nn "i-li^ilili-

tiii'liolil |(ro|M'ity for iiivi-Ntuu'iit ' Imviii^' Imch moM
I'V Hiution, tlio [lUit'liaMir iliHroVfrt'il Im-Ioii' > oinpli'tiou

lltat it wan In-Miig unnl l»y the Vfiitloi-t' triiiint ha h

• li-iril'il) lioUHi'. Voinlnrs anil piirilniMr wcii- alik.'

i,;ii'»rmit of tlii« fart ut tin- liiiif of tlir rontnn t. Tip'

'"iirt ot Ap[H!al lU'cliiii'il to ciiforic -^piiitii' jHTforiu-

nii'i' at the Huit of tlu' veiiilorM, Lindlcv M.K. puttiii'4

111" jmliinuMit on tin- ^roiiinl that tin- I'oiiit will iiof

"iiijiil a mir'. •
. Imy a pio|i('rty whiih, if hi' taki « no

-till' to prevent it, will exposi him. m owni'r, to

iiiiuiiial proectiUngM liy reason of its state ai tin' time

>>\ til.' .Hale.'

Aii.i where a lesser of iniiies eoveiiaiit<'<l that if ii>

"';/ 'nif liefoii' till' I'Xpiraliiiii of the hasi-, the h'-^Hor

-li'illil yive iiotiee of \\\:^ ilrsiie to takr the maihiiieiy

aii.l stork about the tuiiii's, the lessee would at tln'

t xpiratioii of thf lease ihliver thf artirhs sperili.il m
till' iiotii'e to the lessor, on hin paying the valui', to In-

•i-'iitained hy valuation, the Court IxM the fovciiant

Mr...
I

.l,il.

' i'l,,,h.,i V. (ii.in r. Vim li, Hit i

;t -ir ilir ciiM" hfatiil Kiij'rii, <i tOl

11.

/A./.. ^. II .,V,,, [I'.HNiJ I (Ji,.

"".:, 'J'l > .rMn;4 S. (
'. 'l.-'.'t', I

ell. hT'.i. > <<: li.iui vtr, tij.it l«ith

CoiirlK .ii>,iii^Mi| :i Ci'iihlrn l.iilii liv

l'.,u ,/ i:iyy.sir,n,rl,- ML „.,. j,„r,,„„.r ,„r ri>n-M..n an"l

ri'tiirii ol' ili'ii. fii.

f*^

^ "I

1j



218 DKl'ICSCKa TO THK ACTION.

liility of

enjoying
tlif tiling

pur-

rhiised.

In oon-

tract-

bitWl iMl

cuni-

panii'-.

thus framed to !)e so injurious anil nnpressivo to tlit;

lesaoe that it refused specific performamu', and would

not interfere to prevent a Itreach by injunction.

'

Again, where A., in (consideration ot R's not joining

in Irnrrin",' an entail, agreed to convey to him, his heirs

or assigns, the fee <A such parts of the estates, whicli

were situate in three counti^is, as lie or they .<houIil

choose, to the yearly value >>' 200/. ; the inconvenience

and hardship to which such an option nugliL expose the

party who had granted it was one ground on which

specific performance was refused hy the House of

Lords.- In another case the Court refused to enfonc

a contract for se.vice by which a young man placet 1

himself almost entirely in the power of cert.nn grciit

tnulers, by whom he was employed as traveller au'l

cl.'rk.'

§ 435. Where a contract, if iMiforccd, would maki

a man buy what lie could not enjoy, the Court will, on

the ground of hardship, refuse to interfere, as in the

case of a contract to sell a piece of land to which im

way could be shown, the contract itself being silent as

to any right of way.*

§ 436. The principle applies eiiually to contracts

between c()niPi:uics as to thofic between private in-

dividiiids ; a.id therefore where the result of such a

contrai-t was to divert from its legitimate channel a

consideral»le portion of the profits of one part of the

line of one company for the benefit of the other,

without securing any corrcspontling portion of profits

of the other line, the Court refused to intericre, l^y

way of spci-itic performance, irrespectively of the

' TiMut V. Fu,,l, Vi Sim. 17;!. 1 Dc (>. >I. & G. liOI.

- llumiltoit (u<uit,'.i Uow. :'>'', ' Dtnney. Li<jht,'M L.,fA'li. \.)\l:

47. H l)e tr. M. & G. 77 1. l, nsi.i(r

''• Kmhcr'i

340 : this c.is .r.i

iinotlior jKjiut, mv If lymr.

Mh
itil, lnit on iidiKjham Itailua;/ <.'i Itail. i:

lot, lli
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couHiiioratioii wlicther suili contiaotx wore lo^'ally

binding or imt.'

§ 437. The in:ult(|uat;y <>f the consideration on tiie Uuuh-

one side or the other is a form of ii.irdship fn
1 1 uen t ly coiiiia"ra

nV'^od. This will l»e considered separati-ly in the next
^""''

i!i.'.()ter.

' :jiiieivshu,-ii itii'l Itiiiiiii.'ili'iiu ir. •./'(/, /^(l'^r(/'/ '/m., 1 I ir (i. M. ,V

,;'tilw(iy Cti. V. Kuii'lun (Ut'l S'uith li. 11,",; S. C. •; II. I,. ('. 11.1.

i"^T^«^

k

m

n-d

i«^ —f^-y'
' «

i
:ii .-X**

'
. ti

1
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• ANAIH.W NnTKs

h
)

llnnlsliiits i>i III, I iiiihinl
.

Till' llisliliclinll 'iclwrcll llir l<-.,i>sii.|l .it';i ...MIIMiI
for fniiiil iiriil ilii> rcrtisjil lu .lc.m- >|M'.iiir |t<Tlnfiii;iiiri'.

iMTiiiisr ..r iiii|Misiti,>ii. Ill' ihr liiir<l>lii|M.rili,Mas,.. is\\,.||

illustrillctl \,\ Ihf Ontill-iu ijiNc „f tinin/h \. Ill II, h. t; «M{.
• ;!»!». Ill iliiit cjisc. Ihf iHiiiiiiiir. ;iii olil woiiitMi of ihc iiu,.

c.f i-ifilll.V six. s I Cm- ri'S.issi.iii (if ;l .ulHliMl I'm- ihr s;||f

nl' hllnl. IIImI the .l.-ffllihml . I.V \\;l\ ,,f ,|nss Ii'lii-f. ;iNk.M|

tor s|(c.ilic |ir|-f..nii;lll.f. Til,, rx idm, . shrwcl llijii. ,11

lllr lillir i.f Ihr lulil IMil . llirlc Wiis Mli-i|llii li| y l.clwccil
ill'' |>iirlifs in thill III,, iihiiiiiitr wiis not so w.-ll jlih' tu

I'intrct hi'I- own ilitiMTSl ;is w;is thf ih'Tc'lld.-l II I lu lirnh'i'l

Ills, ihiit she hiiil . i|(ficiniislv
, ;iii,| iiii|(ri>\ idciiilv re

jrrlrd t lie ;i(|\i((. ,,!' Iicr snli.il, if. who Icicil lo |i.'rs||i|,|,.

Imi- lo ii(,f|(| iiii ollVi- more ii,hiii!l;ljri'oi|s, lli.n s\\r u^s
illiiilfllt' :illil lici- ciiitiicily. wi'iik ;il licsl. w iis ;i llci,.,! |,v

Iff <\ii-..|ii,. jijr,.. |,y ||,.|- .iisiirss for wjini ,,f iii,,i„.v. :inil

\>\ ilriiik. ih:ii liii- pri.c oil.-i.-,! I,v ih,. ,i,.f..nihiiii uiis
iI'Ml-l.v iliiiili-i|ii:iti'. iJKii. ||,.,:i i, ji ,|i,| ,„„ ;,|,|„.;|,- iliiii

Ihr .Irf.Mllliinl \V;iS -l|i||> I f|-,ii|,|, yrl lllill | .rol;.| I, jy
Ihc iihiintitV ilii! noi ,lciii-ly r |ii'i'h<-ni| the icrins of
Ihc hjirj;;iiii.

Il Wiis hchl ihjil. iiiidfi- ilicsc cii-ciiiiisiiin,-,.s, ihoimh
IMI siitliiiciii i-ciison cxisicd for inicrfcrin^ with the <lc-

'i^i '•' 'lit' .linl};.- Iifhiw. ill .lisiiiissiiiM ii,,. jihiiiii ill's

I'ill. ,vci s|M'citic iicrforiiiiiinc ..f ihc iijirccinciii shoiilil

11"! hiivc l.ccii (k-rrccil. Ill otjii-r words, ulihoimli the
' iiciiiiis^iin,cs did not wjiri-iini tlic rcs,issi,iii of ihc • mi-
ii;mi. yet the roiiri. in Its diserciioii. si Id refuse to
'leercc the s|M'ritie |terfnnilil lice of | ||,> ii^re^'liiclll he-

l^iiiscof the ilie(|iiiility in the sjliiiilitMl of the piirties. the
iii;ide.|liiny of tlie i.rice. tlie illtsellee «d" tile five iiild de-
lil'crjlte ehoire on tile pillM of the vendor, iin.l liic hiird-
ship illVolvcil JJ! ll,,. ..!lfo!-ce!!!c!i! of !::. ;;.!!tr;!c!. /». ;

Itoy.l ('ll.: '.^si
|| iniedly jtiit in f the ,iises. where

.a

iv
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iiii'jipurii V Mihl i iHiii'V i:<i ImimI in liiin<l. liir rniiii

iiiiiv rcfiisf til V 1(1 iIm- I'otiti'.iii iiltli<iM;:li llx' piii'

I'lhisiM- Uiis ;:iiili.v III' iio iiirilii'i' t.iiili iIimii iiiiikiiii: ii liiinl

iiini iiin'Diisrii'iii iiiii^ liiii'^iiiiii."

Tllf iiWUi'l- (if hillil il^I'ri-il III rii||\i-\ III ;l rilil\\il.\

i'iiiii|iiiii\ ii |ii)rijiiu ilicri'iil', tip- riiii.sii|i-i':ii inn ol' whirli

\\iis pilid. nil « llii Ii III cli'il illl I'lllli.lllkllli'lll. nil iiillil it inll

thill till- rn||||iilllV wnlllil lli;lki- ;l rlllvt'l't lhrnll<::ll silih

• •iiili;iiikiiifiil. 'I'lir liiiililiii;: <>( tin- fiiilwiiv ihissimI t'niiii

sill Ii riilii|i;i;i\ illtii till' IlllMiN nl nlliiM's W lln lillill I In-

rliiliilllkllli'lil lull willlnlll liiakillU il clllvi'ft tlli-lrili. llii'.X

lliivillji nil klliiw ji'ijur nf llli- >l i|illhUinll ill lTS|ii'rt lliiTi-

III', ill II I till' n\\ ncl- IlilX illU nniitli'i! In ;iiM' tlli'lli illl\ linl iri'

ill ii'j;iifil In il iliifiiii: tin- |iiiil;ii'-s nl' tin' wnfk. r|Miii d

liill lilfil I.V hi III rnj- till- >|iiMilir |ii'rfiiriililllri' nf l In- inxrll

iini In riiii>iniri I In- ill Im'II . i I wiis hrhl ili;'i. iimli'i- sinli

ii|-rilliis|:iiiii's. il wiiiihl III' il hiiliKliil< il|iiili iIh' riililli;ili\

In iliTl-ri- s|ii'iitir piM-t'i iflllilllii'. llli'|-c li;l\ill:i lii'fll lln W i I

fill lll't'illljl nil I liril pill I . Till- < 11^1 nf I nlislfin lillli il lli'W

illl\r|-| Unlllil lir M'I'.X iilcill illni il Wiis rnlisii Ii'|-im| lliiil

till- pill'lii'S nll^lll nnw In In- plllri'il ill till- Sillili' pnsitinll

i|s if I III- ii;;|-i'i'llli'llt Ilinl iml I n I'lilrri'il illln, ill nliliT

ihill I llr rnnipilllV llliuiil prniri'ij llliili-l' llir |ifn\ isiiin> i il

till' IJililwil) riilllsi'S rnlisnjiiiill inll .\:\, I in- ('niirl V
tiiiiiiiti; llir liill until sinli pi-nrri'iiiii^^ \\i-]f i.ik.'ii, i:i\ iiii:

III I'iirii iiiiriv lilii'fiv In iipply. Inn M-fiisiiiL; m i-iiiiri

pil|-|\ I In- inslN nf till- lil ii;;il inll. Hlll\. Itii/I'llod /.«(/,•

n iii'iii It'll. <'/.. 10 < ifiinrs cii. noii.

In Itlil'Liro'iil \. I'llill. t (i|-illir> t"li. ."i."il», il pillH

ilUlri'il In |>lll-rllilsi- fiif fJ'MI il MUilll pirn- nf lilllil Wnii'-

illl lilisiiilliv llnl llimi' lllilll LI Ids., t'nl- llli' plirjin>i' f'

llNJni; il il> il niilljinlnl ilinl in nl-iirr In pl-nliMl liiiii>il'

ilUilillsl siiils ill llir ilKlilllri- nf ihr nwlli-f. Iilll. nwili;: I"

il (lisplllr iis In till' llifti's iiliil liiillliiis nf llir lilliil. Ii >

lii'i'ij Wiis I'MT I'MTiilfil lilllil iifliT till' piii-rliiisi'f's nil!

Wiis ih'sl |-ii\i'il liy tilT. ulii'ii ihi' \i'inlnf Ifllili'l-ril I !,'

ih-fij. lull till' M'lnh'f, linl l-i-tplifiim iinv llsr nf ihr Jiili.

ih-rlilliMJ In cninpiiMi' llli' ili;ri'<'llli'ni . Thr < 'mill lirln;

iifillllc"! I III' ih'rlcr wit lilllil rnsis, for spi-iilli- pi-l'fnl li,

ilini- nf tin- inllll'iKl. tin- \iri'-< "IlillHclJnr (iissi'iit illii'. Ii::

nil ilppnli, iCnllillsnll, ( '..I.. ilrii\ I'l'illi; llli- illtililMi'lll nf i ii

rmirt. siiiil III' tliniiiilit till' ('niii-l .lulit |»nipi"i-lv liiH'
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sili.l lli;i( III.- I-.IIHIM.I liii.l ;, |,;,|-.| .l|.|.rillM|nc, iilMl lli.il

if iiliiihlil) w.'ir •U'li'i'iniiMMl in ii,si>i nj t|„. ^uiff
llinil III- Miio;|,| |;,|„. ^,„.|, ,h,, „;,„,.<. .,^ ., j,,,.^ ^^ull|.|";;i^,.

'''"' "• '•!" •!' i> It'll.' Ihill III,. IIH-IV rilTllllishiii," ..I

illil.l(M|llil,\ nf |,|'i.r ill ii pillTJiiis,. vxill _ j,>, ,, „|;,,h.|'
nf r.HII-s.., ilHlii.r III.. (•

I I,, ,.,.('„^,. sprHlh- |...I'r..n.,

illl.'.-: lIl.'V .lo II. .1 MM l|l,Mll>.'h,.s M I'll], III, „|sU I,, ,.,,11

siil.M' Wh.'lll.'l- -ll.' |.ill'l.\ ;||>|,|i,.,| ;|o;ii,|s| |,;„| ^IJ; I,,.,,,

W.hll.l lilkl' I.) ,1.' ,1 full .•.>II>i.|f|-;|li,,|| (,,! ;it| .•II-;|;^,.|,|,Mll

Whi.ll III- «l.'lllM'l';il,.|y .'III.'I'.mI iltl,,; |,||| |'|||| ,.||,,,., |

lliiiik.m;i\ l..'iil|,.u,.,| I,, ;,|| ili.',iis..sn|,i, h Juivi-iilliii |

Ihill prill. i|. I.'. :iii.| v,.| ||.,.|-,. «,,iil,| l„. r,,iiii,| ;, \x,.iir||| ,,f

:nilll..l'ili.'S ii;-;iiii.s| .||f,,|,i i,m >p,.,.j(i,. p,.|C,,|||iii II. .• ..I

lliis ji-:i'.',Mii.'iil wlii.'li it vM.iii.i l„. ,|ini,.,||| I.. .,v,.|v,,iii...

'II"' «lli'll I lllillk I Nil, .III. I II,, I |,;|\,. |„.,.,| i,|,.|i,|,.,| I,,

i'.'si>i."

W ll.'lllfl- liulil ,,|- \\|-,,||M i„ |,j^ ,,pilii..||. III,. I,.;i|||,.,|

rlli--|' .iilSli,-,. p.,i|||..,| ,,111 llull VV||;,| liji.l ,„.,.,,,.|.,.,| ^1,1,.,.

'll.' p.- I'li.'S lliilil,. |||,.ir \\lil|,.|| ;ii;l-,.,.|||..||| |,;mI p|;|,-.'.|

III.' pl;iiiilin'> ,'hiiiii I,. Ml,, c,,,. sp,., iti,. p..|f,,ii,i;iii,,. ,,i,

inll.ll l.'ss ni\,,ll|-;|l.l,. y:i',.||||,| III;,, I ;|| III,. ,|.,|,. ,,|' ,1^,.

'"I'li'i'i- 1" III'- I'.'^-nii III,. ,i,.,isi,.ii ,,r ill,. ni;iii,-,.|\

''"'ll' "il"' I•'^^•|•^.'.l. illl. I III.. pliiililillN 1,111 ,|iv|||iv.,.i|

willl .-.tsls. Ml.. \i.|. ( 'll;lll.|.||,,|. .Iis^,.||iiii^f

S,..' ilN,, cjis,. ,,ii ,i\\ii|.,|. p ~~\,i

4'
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chai'T':r vii.

IXADKgrACV (IF THK ruNslDKKA IION.

§ 438. Wk uow proceeil to iiKiuiro Ikjw l\iv the
iua(le(|ua'y of the cou.si.lonition for a contract riiav

furnish a def.nce againat its specific performance.
The iiiadeciuacy may, it is evident, in contracts for
•sale he either on the aide of the vendor or of the pur-
chaser

;
either in tlie i)urchasc-nioney or in the tliini,'

sold
;
or again, in other cases, it may consist in the

inc(iu;dity of the contingenries to whi(.'h the contract
has reference.'

§489. It has been justly remarked' that there is

a great difference lietween th.; defence grounded on
I ho inadequacy of purchase-money set up l»y the
vendor, and on the excess of it set up hy tlie purchaser

;

for whilst the Court can us<'ertain the former l»y a
reference to the general market value of smh property,
it has rio satisfactory means of determiiiiug what
Tei)res.:its the money value to a particular individual of
a particular estate.

§ 440. There is no doubt that inade(]uacy of con-
sideration when combined with any case of fraud, mis-
representation, studied suj.pression of the true value of
the property,' or with any circumstances of oppression,
"r even of ignorance,* is a most material ingredient in
the case, as affecting the discretion of the Court in

H.iw it

Uliry

iipi'ciir in

till' run.
tniit.

DilTorunco

between
oa>cs uf

vendor
and pur-
chiiser.

Iiiade-

•luacy
with other
cirruui-

>>tauces.

' Ihimilton V. Qnint, 3 Dow. 33.

' I'sn, V. vv P. (Ctii ej.) 1210.

liiant V. liuttnn, 1 Am. 01.

' i'oumjv. Chirkr, Prec. Ch. 53S
;' s!?v p~r Kii;;:cr:;c:y V.C. ,ij

t'alcke V. Oray, 4 Drew. 060; Ltwia
V. Lord Lechnure, 10 Mod. 503.
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HKFKNCKS TO TIIK A( rU»X.

j^'iaiitiii;,' HjH'ritir jM'rformaiice ; niitl lurthir, it ni.iy

iimtorially <itncur in «'imatitutiii,>,' a iiisc for Hi'tliiii,'

iisitli' 11 tninsai'tinn. Tims, in Cixbll v. T<i//I<>r,' \.»r>\

Komilly M.li. Mft UMi-le an all >,'<'<1 Mali' <>f lan<l t<> tin-

plaiiititl'. whtiv the nmsiilcraUoii was ahout ten tinuvH

tlif vahu' <»f tilt- land,- tlio puirhaso liavin;^' licon niaiU'

the (onditiun <>f a loan \vhi<:h thr |»laintitr \vun v.ry

aiixiuus to ni'uotiatf in ordor to |>rosi'i:nti' bi.s flaini in

CliaiKviy to sonu; valualdo i)io|H'ity, and lit' ln-inir in

liunililc cintmustancLM and illitorato. "( 'milled witli

,sin;h linuinstanifrt," wiid his Loiil-hip, " the evidenci'

of ov»T-j>ri<o is of ^Mi'at \vii«,'ht, and if tin- lane hud

stood luTO I shoidtl have been of opinion that tiiis

transaction was one wlii(;h cunld imt stand. ^ In-

adeiiiiaty of i-ousi.leratitMi may also comur with otiier

cireunistaMees to show that tlie transaction was in the

nature not of a contract for sale but of a ,i,'ift, in respect

of wliidi tiiercfore the Court would not interfere, as it

docs not decree tile spi.'i^iHc performance uf incomph'tc

L'ifts.'

§ 441. Tlie (|uestiou, however, which Iwis hoeu prin-

cipally diseu.ssetl is the ctfeet on coutraitts of inudeiiuacy

of the consideration taken liy itself and abstrai ted from

all other itircuaistaiices.

§ 442. With re-<ard to it as a ground for the settin-

ruiJlL'
'"''

'I'^i'lt' <»t' transactions, the doctrine of the Court is that

iru'tV"" iiiadc'iuacv of consideration, if only aniouutin^' to hard

ship or even -^'reat hardship, is no <,'round for relievuii;

a Mian 'from a contract which he has wittin^dy and

willin>;ly entered into;"' but that it may lie so en^.r

iiiously great as to be a conclusive evidence of fraud,

and that it is tlieu a ground for setting aside tli<

trausa -tion atfected by it.'

I| lu.v li\

A-

a

I IJ IWiiv. 10.!.

^ 15 IJi-av. at p. lir>.

Caiiaijhaii v. Calia-jimn, at,.. vV

Fill. 374.

' (iriffith V. !>pmtkij, 1 Cox, 383,

;(MH.',t; -J Itri. '.
. f. ir:i; /'".' \.

Mackretli, -J Di.k. r,.s:: Se, t..,

f!,irrisi.n v. O'uc.-',
'' ;•-• ':. 1 V '•

121 ; allirmcd in 1). I'.s 11. !..(.'. 1-1.

^ atiliretl V. Wilkim, Jai. L'teU.
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IVAhF.gl A( V OK TIIK IIONSIKK.II ATIu\.

§ 448. Il.'^'ftr.l.'(l .iH A yruun.l cf .l.'t'.n.i. to a m|>ci ifi. \.,^.u,

IMTfomiiiiic.'. til.- .l.Mtrinc of tlir ..Mr , asrs whs that '.;,',;;„!'

itmilfiniHi-y of n»n-<iilt'mtioii wnn n Milli.ieiit trrouml, it
'""""'

li.'inK !v^'iir<l.'.|, vwu wIi.t.- not nmoiiiitiiiL; (.. .'vi.l.'ii. ,-

'

nf fr.iii.l, us a .iiviuiHtiiiifo i.f li(ir.Mii|. wlii.h woiil.l

stHV the iiitcrpositioM of th.' Court. TIiuh, in n (,,,;,.

iMlon- Kvic C.n., timt .(ii-l^^r,. .saj.l i|,„t. iii,|,.|MiMlriitlv

of all roMsi.|i;ration of tr.iinl, "thf ChuI upon thr ijhmv
.nii.Hi.lcratioii of its iK'iiijr .so hai.i n l.ar'rain will not
fiironr it.'" So, in a vanv wh.To tliciv was a contiait
hvtwft'n two men .«acli snl Jnii^ fur tli-' ,salt« of an .•sfutr

worth l(),(MMi/. for ti.doo/. .l.,wn an.l I 1,000/. i,„Mr,

payal.Io iit i\\v .loath of a man ii;.,m1 sixiv -four or ,si.xi\-

fivc, anil tli.Tc Win- no cin iini.stanic- of prfsmirt' or
.ir.iinivfntiou, Lonl .Mvanli-y M.U. r.fus,'.;, ..n a . r.w-
I'ill. to .si't asiilc the contract; Imi he al.so rifuscil

«j.ccitic pirfornian. e of it on the <;roiin.l of if, 1,, injr a
hanl i.artjain.- .Vn<l in an oarlier .a^c. whciv a j^iir

I'hiiser lia.l, .lurin.-,' the South Sea mania, pnr.h.i.sc.l a
house un.ler the Court for lO.JOo/., ami paiil a .lepoMt
of 1,00(1/., the punha.ser, .siilmiitlin^ to forfeit hi.s

• Icpo-sit. wa.s .lischiirge.1 l.y Lonl Ma.cle.stielil on tlie

.M-ounii of the j,'eneral ilelu.sion which the nation was
miller at the time of the loiitraet, ami the imaginary
values then put hy people on estates, ami tiii.s in spite
of a most able argument l.y Lonl Nottinuham, who
aru'ued on l.ehalf of hia ^ramldauLjhters (ho plaintitf^."

§444. Hut it appears to have heen e.stalilishecl hv Merc ii,

the ileei.sions of Lonl El.lon and (Jraut M.l{., that mere ','

'rr''
iuftiloi|uaey (,f cousiileration is no ilefeme to specilic

''"''""'

per*' :i-nauce, unlcs.s it amount to an evidonce of fraud,
and so would furnish a ground even for caneeiliug the
I outraet.* " Unless the inadequacy of price," .saiifLord

' Tilly V. I'ters, citfl by 8ir S. ' Savikx. Savilc, I V. Wi,,.-. 7«-
l-uully a„j. 10 Ves. IlOl. S. C. 5 Via. Abr. 5lii, pi. To. See

.

'
"-' " '•••"'. - ^ ^-"i, 11, uiB.j i'uiii/iiitn V. 'i'fiuriias, i iiro.

N ( . cited by Sir S. Hoinilly arg. 10 C. V. '>',>,'.

• iVr Lord Ivldt.ii in i;ulweU v.

i;»

n

\tn. 300.
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Kl<li»n ill oiii- vmt', "if* ^H' h •»* '•li'M'k"' tl»<' n(n*i«>ii. .

mill aniimntH in it^ilf to i<»ii<lu»ivi5 aiiil ili'ri-*iv<' i-m-

(l.nif of fnui-l ill tlic triiniiMtioii, it in not itnilt ,t

Miillicicnt j^'niiiiiil for rt'fiiJ^iii;^ 'i rt|K'cifii' jHTtuiiimtiii'.

Anil in nil iiirliiT cft.-n", wIuti-, a ^hIi- In luulioii liiivin'.'

tiiUiii [tlftii' for uhoiit half till- Viiluf of fill' irttiitf, L'.hl

RoH!<l}ii liail nfuHi'il rtpiM-ilii' |ii'rfornmn<'«>, Konl KMon

on It If iHAiiiiR, iillliou;ili he ultimatfly .litli-il tli-

rase on a niuwtion of ivitlonoc, doulitot'. iho |irinii|tlr

of fhi' iloiTef. ami i-x|ir«'«^<Hl iiii opinion that a Mali- l.y

uurtioii loulil not 1m' Kft a-sidc for more inaiU-miary •>{'

priic.' Hin l,oril-hip also applifl tho .nann' principle

in the iiiHtanco of an annuity ti-anHiution.' The <lit.

trine was adoptetl l>y (Srant Mil. an<l Tiord Krskim
,

ami is now, it is loiufivetl, the well-estalilislidl rule nt

thr Court.' An illustration of it may he fi-un.l in tli.-

.iisi- itf .V>/>i>tf V. Sironhr," where an estate was l)oui;lit

for '),00t>/., the value of whirh was coiisiilereil Ifv

Kniijfht Hriii-e V.V. to he .t.JOn/. ; hut this ina<leijiia- y

of .onsiileration wu-s hclil hoth hy him and also hv

I.oril St. Leonards to he no har to spccifie |)erforiii-

anc.', which was aeiurdingly decreed at the suit of i!ii'

vendor.

§ 446. Ouc casr hefore Kindersley V.r. must l.e

ref.rred to. as it seems to hreak the current of autln.

rities indicated in the last pre.eding paragraph, lli^

Honour in that cas^e considered the older ca.ses on the

sul>jcct, and came to the conclusion that mere inadi

-

(juacy of price, without the least impropriety of condn. t

on the part of the plaintitl", was a .sutHcient defcin .

:

»'j7ii»,s, lac. 'JS'J; ,f. n.irrixtii v. /»r l.nril Krukiiie in l.<nclh', v.

',iK»f.ti'l>f<>. M.&IJ. CJI.allirmca Lowtlier, Vi \>-<. W-\: <<>>!•. v.

iu R r. H H. r,. ('. IHl. llrowH, 1 Cox, I2H ; JtoWrr v. •7"

III VoUk v. Treclhi'k; 'J V.>. li Ha. 40S ;
Ilonlt v. Dm.n,-- Hi-

•J4';.

' White V. Damon, 7 Vis. ;10.

1 ''.../-. J. '.'.' " !'i.:-ir.i.:ul 10 V!.Jt.

•JO'.i.

I llurrouta v. Lwk, 10 Veo. 170;

4r>0. S*t iiUt) (iiilfith V. ^I'l-'i- I,

2 Bro. C. I", li'i; I Cm, '':

SUi'htnf V. Ilnthiim., 1 K. A: .1. ''Tl;

//,'/"«•» V. lli,w,f, 20 W. R. ;U".

4 l)cO. & Sin. 418.
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INAhKyiA. V up iiif; . , .nh||.| J- v , |,,v.

an.lhi. II.MiMur .li.l not «.|v..ri f. il... ,„„,KM,t ,i„u
-u. h UM.Ir.,,m.-y inuMl ,ii„„iinf lo ,.vi.\.|,.V .,»• iruu.I Imh
troiif. .1 ,t ,is on., full,, ..( lmr.M.,|. sv|„. I, |,r.-v.>i,t. .|'

fh.
in rinii ,t( till ( '<tur(.'

i^ 446. 'IV Kcn.ml ml.', that il,.. l,,,i.M.,,, „t „ ...,„- a
tra.t H. .n.|o|H.,..l..„tly ..f fmu-l. „ .,,..m,| fur n-tusi,,..

"

"^ -I ''" P-'lornm,,,. aouI-I ^,.,.,u t.. ...rry wifl, it tl,"
i'Tti.uh.r rule that iM.i.|-..,um.y nf , ,.„H,,|;n,ti.M.. u hm
.•unu,.nf,„^r to har.Nhip l.ut i...i f. Imu>l. >huu|,| vot I,.-

" l'»''''"-. Hut th.'r.. „p,H.ars (n,., with^tainli,,.. ai.
.•\|.n-,-ioi. u( oj.iniuM (Vu,„ tl... |;,,,i.h iM th,. ...iitmrv^
Uivnt ir..o.I ..,.,m.. i„ n.fu.siMi,' |,, ,ul,.|,t Mi.h ;i ,i,l,. T;
iM:.k.- a .ontra.-t lor ,.i, insull,. ,.,,., . m.si.lnatinn in-
" 'I''''-'" "I .•iif...v,.|„..nt In th.. |,ur. ha...r. woi.M 1...

pra.ttrally to pr.'v..rit a man tr..!„ ...Jlii.- hin i,rM|„-itv
nf !.-.- than its valii... hovvrv,,' i„,,,osMl.I.. il n.i-ht Im-

''•s.H If „t itH vain.', lluW,.v<T tl,..si,-n|i, |„. |„i.ht\- to
-11 it r th.' pri... a.t.ially ..l.tain,.!, h.-uovr .1. siral-l.-
It nn-M I... for his int.n.t that h.. .sho.il.l .!„ so an.l
l.-wv.r niiwillin- o,- uiiahl,. th.. purrhas,.,- mi-rh, I„. ,„
l'"irh,,.... at its full valu... Th- i-nh. woul.irwh.n it

•ii'l not stop tl„. shIc-, y.t lurtlnT iv.Im.v tl,.. ain..unt
iv'vival.l.. i.y the vi,.].,,., I,....a„se th.. piir.iia^.T Wouhl
HI .th- f 111.1.. Minify hiiiisHf f.,r the nsk hr ran I.y otf.-i-.

Ill- l.vHs pur.has(«.ni..i,fy than h.. oth.-iwis.. sv..ul.l luw
'!"ii''. Th.. fivcloiii of .-..iitra.t, in..lii.liii:r i,, it th,.
'''••"1"'" t" out..,- into oi,fo,v..al.K. ,.,,„t,a..ts, shoi.hl
li'V.TlM. mfiingo.! without .sutti,.ic.iit .au^c. JJut fur-
'Ii'iiuoi-,., if i,ia.l.'.p,tt(.y „f consi.Ioration short of frau.l
w.iv a har to spcifi.- iH-rformau,.... tho .,uosti..n would
^"is,. as to the amount ..f ina.lequa.y whi.h slioul.l so
"I'orat.. a question not cmy to answ.r.

§ 447. In the later Roman Law, tii..se .litli-ultie.s

"1 tlio way of relieving H-ain.st iua.le.|uacy of con-
M(hration in certain ea.ses were oven.om.,. at h-HHt -.h

t' uiunoveahle property. By a Con.stitution of the
' /V.<.. V. ara,j, 4 I.rt>v. 6.1. ^ X„n v. /////, 2 Cas. i„ (1,. 120.
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pKrK.Ni KS TU Till'. At I'lON.

Ktii|Mi'.rH hiiHli'tiin nii<i Mtiximiun, tin- ri«lit i>t

nmi-ii.ii t..i itmili-|>»"''y «»f ioii«i«lfmtioii ««« tii'i

mIr.HliKi-r 'IMi.-ir ( 'otHtiliiti..ii wa- lulpf.-'l liy

.liisiiniiiii. It ti\«''l ihr lul'itnuy Hfiiii-liinl of Imlt tho

r.'al |.ri..' u.x tlmt wlii. li w.miM siivf ill- *! 'I.tit ii riu'lit

to tlit< iiiifrt'< re III I till- l,:iw ; wli.'n tli.' ..li •* pui'l <li'l

not mii.niiit to lialf lli«' r.'il v ,lii. of th- ilniiu' '*oM, tli-'

v<'iii|ni iiii-,'lit pill til.' |iiiri|iii'<i'r to liiH . Ir. lioii, fitlin

ti. lilvf liii«lv tin' |iui<liii'' nioiM'v iinl r. wt..!.' tin- tliiiiv

H..|,l. or to k.'«|> ill.' ihiiii; ainl iimkf up tin' <lfli' i<ii' '-

ill thr piinlia-o iii..ii<'\v Til'- ol.l Kn-ii.-li I.-inv :i'lopt..l

thf M.iiii'- pnin ipl'', f\<«'pt ill tlir '.i-x' of -.ilt'H iK'twci'ii

fo-hi'ir- :mic| . .i-|i|iipi iftorH, wIumi- h ilflnt ot on.

(pi;irt<T ol the prirc hail tin- -miih' cllrrt ;t-i u IiIm

ilofrcl ol iiiic liiilr in of hr,' 1,1-1-. ' Tlif prcMiiit law <A

Kiniiir i-i I'liilioili'-I ill .Vrli'l<' I'o » of till' i'o'l' <'i\il

wliirh H ri'iimil- ilil"' f"f tli'' tiiiniii'iu-y of itn pi'

visi.iiis niiil for th'' (JiHiiHMinn in th<- < ohhi'iI .IKlnt •!

wliii'h it win tin- H'liilt, a (liMciHHioii ill wliirli tlir l''ii-i

CoiiMul took a pioiuMifiit part.' It i'iial>l«'.^ a Vfihlm

of fill iniiiiovcaMt' to ri'i|uirt' n'.'^<i><.sioii, if In' .siill'i-

injury to the fxt'iil of moii' than ••I'vcn-I wdftln of iIk

priif, thoiii,'li li<' may liy tin- rontrmt liavi' i'.\prt'>.-»Iv

ronoun«'<''l iiuli li'^'ht, ami have ilci laro<l that tin' piii'

jjiveii is tin' full value.

§ 448. Till' ipii'Htioii of the iiiail('i[iiai'y ot t'u'

I'onsidi'iMtion mii-t of roiirsi' In- tli'ciih'd at the timr "i

till' rontnn-t, and not l»y tin' li'.,'lit of suIimii|UiiiI

event.''. It is true thai, in a ca.se ' already .-stated, i In

eireunntanee of the ei)nliat:t haviuif 1 "eu made diniii','

the I'.Ni'ilenit'nt «ausod liy the South Sea seheim' w.i^

allowcfi as a rea.soii why tht' Court relieved a pun'hiiM r

' 'rriiiilnii-, li.. Ill \'(!itt', M'ct. 7^0. N'd-i'/, V. >n',lr, tiijii:i, < ' i
:.

2 C.-i. lili. iv. tit. 41, •_'. N<' A'lo, V. SliiM.y. 1 111". I' '-

- I'otliii'r, Tr. iiin Ol'lii;. I'.irl I. liU, wlitre tin- luimo nmuti.l « i-

ciiiip. i, Mil. I, mi.. >, S • .ii^ivi , tj'i' ,icc..r.;i:ig : . i'--: '
i

* Tri'iiloiij;, L)u li«
^< \>t--, f. t. 7.-7 iii <ullM;rt, thf can- w;u .ki i.li-.l

IhiilluT j»tlllt.



IS Ai.Kgr.MV <ir IKK coNsinMiiviiov.

Irntll ill'- |K'liii||HUIli-f III' I lii I'.ritrfiif ; luif flu IH.' 1-

nlir whiill .illlhi.f n.nv Ih .MlMl.l-lr.l n-i |,,IW. ili.l til.-

|>nil.||.|.- ||iVo|v.,| H.vllH Hll|l|,|. It M MOW tli..r..(,,|v

u.ll
. ilal.lHhr.l lh;,f till' tirilr uf t|„. . . mf IM-'I H tl„.

liinr t..i lu-liui-; ul' If. ...ii,|.li-r.ili..(i : ilm,. t,, \,.

nif .•xiim|ili>, wli.r.' ii.) aniMiily l.-r lit.- r.^riii- |.hii ..(

ill'' '"iiii'li'i-aliMh. .,i,.i il„. ht,. .1,,,,,, ImImiv anv p/i\.
ni.'iil M ma.l.', t),,^ .|m... „nf r,!,,!,,- (!., , ,,i,,.|,.,ai,.,ii

ii'c iv^iiily iriit'li'>|iiat<'

^449. UImt.' ih itni.f i.t'iTH III,. ,, „,. ,,, ,, ,^ _,
_

valii.T tor iiiiii In jii.riiiiii, |...tu,.,.„ ,!„. ., ,rii,.., ilns ','' .| '

"
la.'f -I'M', 111,1 ,,(• ,t...|r |„v.|u.h- Ih.. C.Miii li-.im ill.,,,,,-.

111'.' iiitu til,' ,i.Ii',|im,v ..( till. iMiMi,l,.r,iti.>ii,- uii'ltlii-i

ma'l.-.jtia.v uf - ..|,,i,l,T,iti..|, wuiiM, ut ,nji.'', 1...

^fren-tli.'ii.-.l a, i ,|..t,.|i.. ,r a„y . ir. iiiiHtai„vi an...-
uhi'li ihivw a iloiil.i Mil I ill- ar.ura.'S with v\ hi-li t!ir

\iiliiatiiiii Was liiailf.

'

?i 450. Till' .tli'.t „\ ail Ull.l.TV.llllillir l,v th'' I :..',(

valuoi-s i. a '|U..ti'.ii win. li lias liuwrwr Immmi I.iii' liftl.- ...u'a.u,,

• li-TiH...,! i„ our CiurtH ; ii |,„,s Imvii .Irl.at.'.l with tif
usual 'livcisity uf ..|.im'.ii l.y tin- wnrns .,i, Civil Law,'
It is niiin.ive.l that, if tli.' un.l.TValu.. wviv Muh a. t..

."uviii.o till' C'.iiit that fiR. valu.Ts lui'l a.t,.,l m,.!,.,-

trau'l ..r mi.tako. flir .nntrart w.-iihl 1.,' i.irapal.l.. ..f

"it"iv,.|uoiU in li'inity : ..th.TWKS.-, if tlit" lui.lciv.ijii.-

'li'l nut sii cDin uict; the ( 'iiiirt.

^451. Th.. iju.'sti'.ii ..f inu.l.vjuary of '•..tiHi.l.'ia- s..i,, ,.(

"nil in a sale ..f ivversion.iry int.Tosts." wlu-th.'r .inMii^r ;;„>;,!

Ill a suit to .s«;t aside the saj.. or in a suit for the |.ei"
torman.e of the eontraet, wa.s fornieilv .(ovenicl hv
i-ocial eonsi.lrrati.ms. The Law u|.ou this .|ue,fi.,n
h.t^ to a .ertain extent been altere.l l.y stadit.'. It is

ii'.essary therefore to .on.si-ler h..w the Law .stoo-l

•1

M.„ li:,.. t>.,.r V. i .,,,,,.;. 1 |1,„. ,•.,.. , ,.„„ ,.,^ ^. „.,^,
_
^ ^,_.^ .,^-

• l'<irkf,i V. H'/tilhi/, T. ,v H ' '''"1'''^'''-. i>^' li V'-iiU-, Mct.

l.^s.
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before the legislative altorution, and what is the

extent (tf tliaf alteration,

§ 462. Before the .statute hereafter to Ite referred

to, the defence of inadeijuaey of con.sidcration in re-

spect of contracts for the sale of reversions had two

pfculiaritie.s which distinguished it from the like

defen<!e in the case of ordinary contracts. It was clear

{'..) that the proi)f of inadetjUiicy was a sutHeieiit

defence though there were no accompanying circum-

stances of frau<l or oppression, and though the iiiade-

i|uaey did not amount to evidence of fraud ;' (ii.) that

the Imrden of proof lay on the plaiutiti purchaser: it

restetl on him to show that tlm price was adecjuate,

not on the defendant vendor to show that it was iii-

a(le<juate.''

§ 463. The principle on which tiic Coiiit acteil in

these ca.ses was that a man po-s.seased only of a futtiic

interest .sells at a di.sadvautage : it therefore did not

apply where the tenant for life and the reversioner

concurred, as they together " form a vendor with a

present interest" :
^ and so where a vendor had a rent-

charge of 500/. in po.ssession ami an estate in reveisi(jii.

ui 1 he sold a perpetual rent-charge of oOO/., lu' wa-

not considereil as within the principle now undrr

consideration, h„ having it in his power to secure a

lierpetual rent-charge of that amount in pos.session.'

§ 464. The mere fact, however, that some interest in

possession was .sohl together with the reversion, diil not.

at least where the former was not considerable, tak.

the case out of the rule ;
^ as, for instance, where

an annuity in possession was .sold together with the

' Plajif.rd V. Plaat'ord. t Ila.

r)4G ; Feiiriirky. h'vans, Ui Ve-i. "il'i;

Jiy/ev. Jlrowii, 13 I'ri. 'r,S; S. ('.

sub num. liy/e v. Hirunlelh, M'Clel.

-' I'eacock v. Kvtnis, iiuil ]{yle v.

llrui'-n, nbi su}!.; Keiiilall V. Utrkttt,

•1 \\. & My. 8S; Ilhirksinai' v.

timith, a lli>». 4.!;!.

' \\v<xl V. Abny, I! Mad. 417.

* Witrdle V. Carter, 7 Sim. 4'.'0.

^ Per Lord Eldon in Davi'i v.

Duke ii/ Marlbvriiuijh, 2 S\v. 154.
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reversion, tln' cstiiimtetl value of the iiniiuitv heiiif

only iilmut oiie-Hixth of that of the reversion.'

§455. .Vjiain, the prineiph' dill niit apply when- theWh.r,.

reversionary iut.'re.st wa.s soKl l)y iiiietion;' and this rJutijI..

for two reason.s. Fir.st, " there lieinjjj no treaty lietweeu

vendor and purchaser, there can l»e no opportunity for

fraud or imposition on the part of the pun-hascr. The
vendor is, in no sen.sc, in the power of the purchaser."^

Secondly, it beinj,' clearly established that the market
price of the reversionary interest, and not the estimat(!

of actuaries, was the criterion liy which the Court

• Iciided the (juestion of undi-rvalue,* and a sale l>y

auction being a mode of a.scertainin<,' that market prici-,

it followed that the consideration for the tran.saetiou

ami the value in the eye of the Court must in such

ca.ses be one and the same, and that, in the absence of

fraud, no (piestion of undervalue coul'l irise.

§456. Such was shortly the state of the Law befcjre Tiio sai,.

the Act :n \'ict. c. 4 (the Sales of Reversions Act, "ion^Aca,

18G7). By that Act it was eiuutcd that no purchase,
''^''''

in;ide /"'nil I'ul,' and without fraud or unfair dcalintj, of

any reversionary interest in real or personal estate,

should thereafter l)e opened or set aside merely on the

ground of undervalue.

§457. As regards actions for the rescission of con-Kffootor

tracts for the sale of reversions, the operation of this to'iioUoiw

Ac is clear. It makes mere inadequacy no sufficient
'•o„''''""''

ground for relief; but it leaves entirely uuatiected the

jurisdiction which relieves against the fraud which
infeits catching l)argains witli heirs, reversioners, or

expectants in the life of th(> father. The doctrines of

the Court which tiirow protection round unwary young

Mil. IM.'.

^hiiUtij V. A'((.s/i, ;{ Mad. L'.S'.'.

/I. .. T 1. »•
j

• • . ......

12 1 1.1. !.")L'; Knii uf Aht}„ , .lujh \.

Ti-y, 71. 1.& I'iii. i;it;, tiiO; Kdivaiih

V. Hurt, •-• Uc <i. M. iV ('. .".">. Cuii-

WardU v. Curtf

I', Be 1U7

Sim. I'.tO

:

[lU- \\ igrarii V.C. in Borell v. Dn
.1 llf <i. V. & .1. :i'i'.t ; l."r>l V. Jeff,

kinf, 3o Boav. 7.

•-«U

'>:,
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ineu in the hands of unscrupulouH j)or8on9 roady to tako

advantaj^c of their nccessitiea are entirely unchangt'd.'

§ 468. But thi' Act is silent ns reganls the specific

performance of contracts rehiting to rever3i<ins. Docs

it therefore leave the law just as it was '. or does it for

all purposes place sales of reversions on the same footint^

as other sales so far as regards the *]uestiou of inadeijuacy

of consideration ?

No decision has, it is believed, Ix-en given u[)on these

(juestions : but it is submitted that the true conclusion

is, that every contract for the sale of a reversion whi<li

cannot be relieved against ought /irinn) fad' to be per-

formed ; that the object of the Act wa^* to place Imni'i

fi(h' and honest sales of reversions on the same footing

as other sales ; and that henceforth in specific perform-

ance actions there will rest on the defendant the

l)urtheu of proving inadequacy of consideration, and

such inadequacy as shocks the conscience of the Court

and constitutes evidence of frau<l, or as is accompanied

by other circumstances of oppression or unfairness.

§ 469. It only renmips to add as atibrding some

support to this conclusion that the rule throwing the

burthen of proof of adequacy on the purchaser was

ado}>ted in specific performance suits in ol)edience to

decisions to that etiect in suits to set aside the trans-

action ; and not on any independent ground atiectini;

such suits in iiarticular.^

mt

' Tyhr V. y„K L. I!. 11 E
i-

26."> ; (J Cli. "ItU ; Enil uf Ji/Us/vrd

v. Morris, I.. K. S Ch. 4S-1; Jleyiiuii

V. Cotik; L. 1!. lU Cli. ;iMl ; ()'lt„rke

V. UvUiiijhiuhe, '_' Apli. (,':>s. HM;
Kevin V. ^iiiiUimj, If, I'h. D. (i7'J

;

I'ly V. Liuir, 40(:|i. It. ;!1L'; Jmnes

V. A'r/v, 40 rii. 1). 44!) ; Hue v.

Jvifc/l'J L. l;. Ir. 500; Unwhhy

V. Ih'i/'jiiis, So L. T. 751, ulliiiiiin^

S. C. SL' L. T. 143 (purcliasf ;it an

uiiili'i'V.iluo }i/us uiil'air tloalin.; o:;

tilt' part v( the ik'fcii(lalit).

- Sco Kewiatl v. Ihckett, L' K. >V

My. b84 ; Hincksman v. ,Sinill,, '',

Itiiss. t.'iS ; .iimI notice liie ca-iv

tliL'fe titi'il ami rclieil u|'ijn iii tla-

jin-liliui'iit.



CANADIAN NOTES.

Inadcqiiary of Connidnation.

Soiiio cases foiiiidcd in jtjirt on tlic inadHiiiacy of the
('<m8i(l»'rati(»n will be foniid af pajfi- 'Jl'«»f/ and foliowiiifj

l>a>,'«'H, nndcr tiic caption of "HardNJiip of the Contract."
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CHAPTER VIII.

WANT OK MITIALIIV r.N Till; niXTItAf T.

§ 460. .\ ro.NTHAcT to 1)C .speeifioally eufon-i-cl hy the Mutuality

Court must, u.s a general rule, lie mutual,—that is t^,

'*''""" •

say, sucli that it might, at the time it was entered into,

have lieen euforced l>y either of the parties against the

other o{ them.^ When, therefore, whether from personal

iiicaiiacity to eontraet, or the nature of the eoutraet,

or any other eause, the eontraet is in(;a{)able of being

enfnried against one party, that party i.s, generally,

iii<a{)al»le of eufoieing it against the other, though its

ixetution in the latter way might in itself be free from

the (liHieulty alteiuling its exeeution in the former.^

§ 461. Thus a tenant in tail eannot enforee a eoutraet lustancos.

entered into by a tenant for life, bceause the tenant in

t lil could not be sued on it
.

' an infant lannot sue,

hecauso he eould not be sued,' for a speeitie perform-

ance : '' a purehaser from a person who at the time of

' A very Icarufil ami I'.ilnviistivc

^ii^^ll^^ill|l (if tLis tdllic is til llC

1' niul ;ii u series of Jiaiiprs uii the

' licti'iic; iif Lack i>< Miitiiiilily,"'

Iv I'r. .loi-s..!' William I'raiHT Lewis,

1
iil4i>lieii ill the Aiiiericiu Law

Kiiister (l^iiiversity .if Peiiiisyl-

VMiiia) f,ii- May, July, Au.^ust,

>il.t.ii.U-i', au.l Uctuber, IHOI, ami
M:iy, I'.M.li

- lu Williiiiiisy. Il'(7/i((/;»s, L. 1!.

- I'l,. U',i4, .Wl, re was helil U>

< imiiiiaiiiy iu verbal laiiiily

^inaii.;eiMeiit. Ccnsiiler Turiur v.

' Ci'iisidtr, li'iwcviT, Juwcs Jones

.>• liuii^ V. Tdii/,' ifil/e {Earl),

[llR»!t] 'J n,. HO, -It:!; :s L. J. Ch.

074, wlierc a timber O'lifract wa;*, in

ell'ect, s[H'ritically ciifurceil by means

iif an iiijuiution, iiutwitlistaiidiiit; .ui

ubjectidH oil tlie gri>uiiil cf waut mI"

mutuality.

* Ariuiijer v. Cinrk-i. liiiiib. Ill;

JtickcIlK v. Uill, 1 De a. \- Sm. ;;.!">.

'' " Yuu caiiuoi };et sjK'cilic per-

formance a;iaiiist an infant": /cr

Lmdley L..J. m Litiulti/ v. H'lvms-

.U. ;/ L. T. N. S. rii!.

o/t, [IM"5] 1 Q. B. at p. 'iS4.

' riiyht v. Hvl!<uid, 4 Uus- :\)S.

I
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the sale had iio oHtiite iii, or power over, tlio property

«oltl, or 11 matoiial part of it, may doft'iul Iiiriiself on
till' si-ure of the vomlor'rt orij,MiiHl iunipiuity to peifonn
liis part: ' a fath.r cannot enforce a contract on tlic

part of hia mother-in-law to pay him an allowance in

consideration of his ;,'iviug up to her the cuHtody ..f lii>

infiint children dnrinjT a .specitied part of every year :

'

and wiiere A. a<,'reed with l». not to join in barring an

entail, and B. agree<l to convey to A. certain parts of

the estate on his entering into p)sseHsion, ami it wn^
held, on the authority of Collins v. Plitiiiuicr,^ that such

a contract could not lie specitieally enforced against A.,

a specific performance of B.'s part of the contract was

refused at the suit of A.'s representatives.* To the

>ame principle may, perhaps, be referable the decision

in Arni/w ^////////'(decided in the year IH68), where

it was held that a contract entered into by several

devisees in trust for sale, of whom one was a married

woman, couhl not be enforced by the purchaser. Su

where the relief .sought was analogous to the specific

perfurmauce of a grant of an otHce, the Court hehl that,

'1 i:i' c.im; of liiii/tiiii V. Aslnlnini.

;• \'iii. Alir. .';',i.!, may [xtIiuib U'

I'Xphiiiu'ii (iri the ^roiiti'l of a ratili-

..itii'ii liy tlic iiil'iiit Ml'tiT iittaiiiiij;;

liis iii.ijirily, iir as IviiiL' an aiiplioa-

ticii ill Ki|uity cf tl.e Ic.mI piinciiilt-

tiiat the CMiitract, tliipiii;h vuiilalilu

l.y llic iiilaiit, bimls thf party of

full aixr. Till' inlaiit laiiiKit rct'iivcr

a iii'iiosii paiil nil u.v ciiiitrai'i,

r\.c|it nil tiiu -irniiiiil lif fra'id.

ir,/,-<,/, V. A'-.(,-. . IVak", Aiid. Cas.

I'.ii;.

l!.:i,i„,> V. >.»//, i l:. \- .My.

•_",i.l. t'l'. I'cii-irw .V((«/,, .'!."> Ik'.iv.

HIT: llmifr \. /Ir'-mlii-fOi/, L'L'

til. 1'. 111.-,; flt//,l:nll V. Ihbmliitm,

MS'.Uj I Cli. -ll:;: J.c V. .''Ktmes,

3ii \V. n. S(^4.

- !\iiih,ily V. Maij, 11 \V. I'l. .'l.OS.

' 1 I'. Will?. 101.

' /In milfull V. <i lit lit, .'! Diiw. .".;!.

1.. 1!. (i Ki|. tliitl. Ill til.- .1- 1'

II similar contract iiiaile in tlic yiar

Is'.M), it was hi'M that tlie iii,iii;<.i

woiiiaii truHtw C'liilil imt imuvc y i];r

pro)icrty. bciii;; real cslatc, tn t,''

purchaser i-xci.'pt with thv i^iu ,r

rence of her hiisliaiiil, auJ liy a 'in- ;

ackiiowlcdj^fil l,y her. Itf Ihiri !, •

i Alhiijip'.t Ciitrart, [Ib'.Kij ;j i ,.,

Ii58. Hut tlie Married Wonieii'- I'l -

juTty Alt, Il"i7, s. 1, lias eni[iowi i

a marrieil wumaii witliotil her U\i>-

hand to iiisiiose or jo n in ^ii~po^i^'.: •

1'

real or personal property held 1 y liir

(;,,!,'!v or ioiiitlv with .•.:•.•. .::!

jierson as triiKtce or jwrooiial re| ic-

sentative as if she were a _/•!, /•

•solt.

iJVfTTT" ^>- ' "*V •- safe:.: .riMIV:.-.=T]K.'2i



WANT OF MITtJAMTY IN THE (;ONTUAtT. 'M

tin- ilutica itii<i 8orvi«'cs incnlciit to thi; otti.o ln-iii"^'

[)er«i)niil ami ((iiiruli'iitial in thfir iharactor, Hpi'iitic

|)orf(trman(!i' coulil not httve Itecii dec ivcd ncminst tlle

I'laintiH" at the suit of the defendant and ron.sfiiutMi tiy,

tliiit the phiiutiff coidd not sue the (icfendant, thoiig!

tlicie were no personal duties to he perfoinicd Iiy the

defendant.' Again, where the plainfitfs iiad agreed to

^ ptiform certain servi.es in working a railwav , wliieh

were of aueh a confidential nature that the Court could

u<»t have enforced them if tht; defendants hacl sued the

l>laintirts ; and the defendants were to pay money, and
ilo uotliing else ; the Court refused s[)eciHc performame,
on the ground, amongst others, of want of mutuality.'

The like ohjcetion prevailed where the plaintiff sued
on a contract under which he was to construct a

railway, and offered to make the railway and asked for

payment.*

>} 462. A doulit was at one time entertained whether

there existed the proper mutuality between a person

having entered into a <;ontract to take a lease from a

tenant for life with a leasing power and the remainder-

man :M»ut that douht is now resolved, and it seems
eleur that such a contract may l)e enforced hy either

of tlie.se parties.'

In /«///« V. Viii(<//i<ni J>'iilc>ii^ " specific performance of

III riiil

tr;iit-i

uiuliT

[loWiT-:

' I'iikn-iini V. Jlis/iup nf Eltj, L'

Y. >v ('.('. C. Ii4'.i.

-' •liJiiisiiii V. Slirrifsbui'/ niid lUr-

inimihiiiu Uailii'aii Co., 3 De U. M.
-v<;. :tl4; .s/,W.f)V. IVoMtrhin,,.;

K. .V J. aiK! ; (Jnl V. J,.h„slun, 1 Jur.
-V. S. 10i;3; 4 W. It. [i- (Stimrt

V.C.), See ;il.<(i Hi!! v. (l„miH-\ 1

lU-.vv. 540; llii,i„!i-y v. Jeff'iies, 2

Vorii. 41."), sf(/ ,]u. It liiiK bffii (ie-

lidi'i in Irelaml that a cuntr.-n-t liy

: "" rt nur-t*:i::u :ill:x

wiff is Mot bail for want of mutu-
lily, a'lii may lio enfoii'eil hv tliciii.

TOCi. 'I'llO •JlMUIllls Ijf tliis lU'l'isioIl

ilo not a|ipfar very iMntiii>iw. Cf.

Avery v. (irifiii, L. li. i; lv|. liin).

• /Vr/ V. Jlri;;/,' .„, l'r/:Ji,!./, .;/,./

TitiAiri'hjr W.llx H.nlwaii '
'"., 1 II.

\- M. 4tl^.

' l\r I»e (iivy r..I. in <'„,„^,/„//

V. Liivh, Anil.l. 7 1'.".

•''

Shaiiitini V. Iliail^liff, 1 S'li.\-

Lef. u'J, I'artii-iilaily til. See ii'/r'i,

§ 5.S!».

" [l!l0()j 2 C'li. :'>'<!>: appruvod in

C \. Cd/iitn! iiirl Ciiuiilits Hank v.

*!

(
»'

* 5t

.!|l

#
if'

l-'',.„.'!y V. Amltrsun, 1 Ir. I'h. It. Ithotkx, [lite:!] 1 Cli. i;:!l, <>','..
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mrh a coiitiact was enfun^etl againnt a reiuatDilertiiaii

lit till- .suit of the «xcruti»r (»f tin- |hTwon who had am-
tiHitvil with the totmiit fur lift". Thi- vanv is interest

-

iug lu'cauw of a t-uriouH <|ueMtioii of mcrj^er whicli

iiKme ill it. The first teuaiit for life under a Hctth'-

ineiit, haviuj^ |).)\ver to gniiit ninety nine year«' huiMinj,'

leaseM, agreed to j^raut such a lease of a |M)rtion of the

settled estate to the second ti'uaiit for life, at u .siimll

jfround rent, upon the latter Imilding a house on the

property to Im' leas.-d. .\ft»r tiie house had l.e.ii

l.uilt, at a eo.it of l,:)00/., the first tenant for life died,

and the .seeontl Idcame le<,'al life-tenant in po.H.seMsion
;

l>nt the h'u.se wa.i not granted in the latter'.s lifetini''.

The rcniaindennan resisted the exeeutor'a claim, mi

the grouu<l that the eipiitahle intere.^t created Ity the

agreement had become nurgctl, or extinguished in the

legal life estate of the termor. It was held, however,

that that was not so ; and that, the principle Iniiig

that a Court of Kijuity looks to the IteneHt of the

person in whom two interests coalesce, and it hcing

clearly for the termor's lienefit that his ecjuitalile

interest should not merge, there was no mcrgir in

Kijuity.

§ 463. The mutuality of a contract is, as we havr

.seen, to he judged of at the time it is entered into;

so that it is no olijectiou to thi' plaintilfs right, that

till' defendant may l>y delay, or other conduct on hi-*

part sul»He(|uenf to the contract, h.ive lost his right

against the plaintitf.' And accordingly it has liecii

held to he no delciicu on the part of a railway com-

pany lor them to s'low that they ha<l after the con-

tract sutiercd the time during which, !»y their statutory

power.s, the}' cuidd purchase the lands to e.\pire :
"

it'

' Simt/i Eilft' III 1,'iii/ 11-111/ I'll. V.

h'lnitt, 111 ll;i. l-.'J.

- Ilaiihisw l-Mslirf I'liuiiiiti Hiiil-

11111/ Cii., 1 !)< (i. M. vV tJ. 7;j7,
"."";

s. c. .-.
li. I,. » . ;;;!i, ,;i;.-i. Ti,t ,,l,-

H'rviilii.|i> if I.i.r.i Criiiiucrtli i llu ;.

I. ..I.) ill J.iililJitn.iS StuiirtV.Lfll'lull

anil SmUi WiKttru Jiuilniii/ <\-.,

1 I*.' t.. M. Sc (i. Tl'l, to llie rul;-

tiary, iiiay pi^'liaMv hv taken \k' li
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fe

:

siji-h u defence were HiiHtaiiie<], it wouM Ix' tn allow

(IctVniUntH to take advantage of thrir own ncjjlt'ct.

From till' time of the execution c)f tlu- contrmt

iK'inj^ tli<' time to jmlp- of itM mutuality it furtlier

f(»||owH, that the HultMet|iient (wiformante liy onr partv

of termn which rouM not have l»eon cnl'orccd li\ the

other will not prevent the ol)ieetioii whi<'li woidd aiiHe

I'roiii the prcMcnce of .suc;h terms.'

§ 464. The exeeptioiiM or apparent exception.-* and '^"i'

limitfttion.H to the •loctrine of mutualilv may now Ik;

( on-iidered.'

§466. (i.) The euntra<'t nuiy l»e of sncii a nature > ini-

US to jrive to tile one party a ri^ht to tne pvrlorniance luiumcu.

which it <h)es not j(ive to tlu' t)thor, — a.s lor in.stan<c,

wiicre ft le.s8or covenants to renew u|M)n the nijUcst of

his lessee :' or where the i-ontract is in tlie nature of

an iMiilcrtaking.' Hut these are merely cases of cnii-

• litional contracts: an<l when the c(judition has iieen

pt'rforme<l, as for instanc-e, in the case aiiovc staleil,

hy a rei|uest to renew, tlie contract l»eeomc> altsolnte

anil mutual and capable of enforcement alike hv either

party.'

r '"

I'Vririiliil l.y his I,.irii»lii|i's runcur- jiii Uilittinii uln-n llii' rontruct lau I'f

rciici! in t/iiirki-n' aiH, h> l\ir lloiisr liin|HTl\ liili'iiiMl without .'luy piwfib!^'

'f l.nrilH. Si-o hImi Hiultisli Xiiif/, iiijusliif tu tlif Ui-IViiilani, provi.lnl :i

HtistriH Hiiilwaij C'l. V. Steifiii, :i oiriesiiDiidiiii; i-<iiiital.k' rrninly ln'-

MiU'|. .SbL', wlicre, liuwi-vcr, tlip (iiiii.t I'minH av^ilalilo ;i.::Uiist the [ilaiiililV

ririiiy (luUTiiiiiKjii wa^ ufif o; cuii- nii (.r lii'l"i< Ills iii>titiiti"U v( tiic

M tiiill.

I'/italniiiitii \. M'(iiii,'.i 11a. JlH'r.

Sr /;<// V. Ilu..„,!. \< M..a. .".O-',

« I'.ili,,,, V. Srulf. 1 i;. .V My.

:i'.il.

ci. It',. .///,./ V, \\;..iiiiij, ! .J. it

-triicii-rii.

' ll„i^ V. //.,j«. ti Dc (i. M. & (i.

''\, Tlu, iiviirulii,;; ilii- ..ll.-trvat^>.|l^

'^l..'r.l l;,.!i,illy M.I!, ill S.C. •-'•-' IVav.

- It has lx.'1'ii siii:.^e8te<l liy ii

I'll Hid critic (in I'J Law t^iiarliTly

l:i'>iiw,.hily, [l'io:!]at
i>.

aU),tliat II. fjl, whi-n- ,i CHii.iitiniiai en-
tin si- f\cc|iiiuus, etc., arc all ret'crahic tract liail U'Ciniic ahs..liitc liy the

vi'rrisf i.l rin niitnili nl nillili.iM'.t" "IK ami the wiiiiOL'ciicnil iinncijili:,

vi/.. that the ilefencf iif want of tmi- A^ to the iiieauinL:

luahty will not avail to prevent the U> j^ive the - tirst rclu>al" of

cntracl

urt Irom exiTci.sint: its lienelicial CC Maiirh.ft, T '' O
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r.iii.ii.

II >tt4l

1 illlnl. t.

HKI't V,

M'liiii,

il Witivir

li
466. Ill H///«..// V. I)unn,' it wfts hflil liy Ki-k.'

with J., that tin' ilfM'ttifU' <if mutuality iI<m'm not a|»ply

tn II t'outrnrl wlu'it' tln> vt':><lor hail in tlic Hrnt in»*taii< «

tiil'l the purfliaHiT, ftinl th'- punliawr knew from ;ill

the <ir<iinist<iin'(M of tln' <aMC, that the vcnilor ha<l ii"

title, and Wii.H not likely to have one for Home tiiin.

The learn '«1 .linlj^e socin.t to have eon.Hidfietl the ron-

traet a.i a coiHlitional <»ne, which was revoealtle till

the ('ondition waH fulfilletl, ami that it then liceaiii'

Itinding.

>^ 467. In (iiM'.s ari-tinj? out of unilateral eoiitra<t-,

the Court will exin-ine it:s dineretion as to spec-ifie jm i

tonnanee with great rare, and, it .stems, view ivni

somewhat narrowly the ronduet of the paitv elaiminj

the iK'ni'lit of his iinilateial rij^ht to make the contra^ '

alwolute.^

§ 468. (ii.) Mutuality may he waived Itv the suli-

seijuent eonduet of the jwr.son agaiu.st whom the eim-

tract f'oiild not orij'inallv have lieen enfoieed : tliii-,

where a pun-haHcr eontraet.s for an estate with ,i

jwrson having no title, or not wueh aa he affeets in

.sell, and the contract therefore i.s not mutual, for w.uit

of intere.st in the vendor,—yet, if the purehaner investi-

gate the title and make re>|ui.sition.s, or concur in [un-

eeedingd for the [turpose of remedying the detect, he

is afterwards precluded from .setting uji the original

want of mutuality in the contract.'

A purchaser wlio becomes aware of a defect in liie

vendor'.s title, wliieh defect cannot he removed witli<Mit

the concurrence of a third person who.se coiicurreiirc

the vendor has no power to rei|uire, may generally.

Iiefore judgment, repudiate the contract.' Thia riiriit <'i

repudiation must l»c di.stiugui.slied from the Coniiii'iii

- Chfsfr r mil II V, Mitiiii,\> ll:i. !

• Stiishiiii/ V. Ilat'hri-, J V. A I
.

('. C. .'>4: lliuiimit V. S<-UI, 1 i'. A'

My, •.'!•::.

' t'onsMer Ri llwkltsbii nifl .!'•

*iH.<./).'.i r,,i,tr'i-l, 102 I,. T. 'JH



WANl or UrWW.VVM in TIIK COMltAt t. •-m;

Iaw ri;;lit i)f rewiiwinn, fiii<l urUcs out of that wimf nf

miitiiality, which, unh-jw w«ivimI. is usiiilly tiitiil to

ii'licf hy w*y of HjM'c'ifii- pi'rform.iui'c : liut it (tht- n^'lit

to lopii'linto) niUMt Ik> oxcn-imMl, if it is to he <'\i iciMcl

lit nil, iH M<Mtii lift thfi ih'fiTt \h i(mortiiiiu><l.'

!) 489. And HO whore, from thi; relation of t|ii> j>iirtii'!<

to one nuother, thi! lontrnet is i)ri<;innlly liiiiiliii'^ on

the one luxl not on thi; other, the latter may Ity lutioa

waive that want of niiitiiiility. itml enfopr iIk- H{)if itii

perforiniuH'e of the contraet ; iis in the ease of an hi t inn

liy u !•' "/'" (/"' fnisf iij^iiinst his trustee for tlie perfi)rm-

iinee of It eontriiet for wale, Mueh a eontraet lninii

originally l)in<Iin<; on the truHtec, ami not on th<-

l)iiietitinry.''' lieforo the alteration of the law ilh'<te<l

liy the Vctliiiitary <'onveyaneeH Aet, 1 "^',>.'5, the ea-^e of

a luntrait for sale liy a voluntary settlor wan Hiiuilai ;

fur thouj^h he was ineapalilo of enforeinj^ the enntrait

a'_'ain-t an unwilling {mrehiwer,' the purchaser nii^'ht

waive the want of mutuality ami enforce it against

him.*

§ 470. (iii.) Another apparent exception to the jirin-

liplc in (juestioii is atfortle<l hy the (hxtrin-j which was

cstaldished very soon after the [lassiuj^ of the Statute

ot I'rauds, that, in ca.se of contracts which liy that

>tatutc are reijuired to lie in writing, a party who

hu-4 not signed the (outruct may enforce it against one

who hiw.

'

liKtiiii e.

Iii. C'll-

trait

•iKiii'il I'X

mil' piirly

uiilv.

H'

U'llh tl V. Karl ./ Ihi.llnj, [ I'.iOT]

1 rli. .".'.lO, at pp. ."I'jt;, ."I'.iT ; 7li I,. J.

I I,. :i:;o.

- A'j jiart' l.airy, il Voh. (iL.'.'>.

Sinitli V. Uarlund.'i MiT. iLM ;

.luhnxii, V. I.ri/,tril, T. * I!. L'HI ;

ri.irkt V. fViliuii, L. It. - Kx. :u.!.

Stc, tiKi, lU I'arirr ninl Ktuderitint*

CuiUrncI, [18'J7] 1 Ch. 77(1, ovcr-

naiiii; /iV //riy/.! a„d Spicer, [IHKl]

• Iliickk V. \l,>,:htll. Is Vis. Id I,

mill Hot' Ituihir V. W'iltiti,,,-^, I,. I;.

•J" K(i. '.'U'.

' Ihitlun V. <!,)/,'> Vin. .\lir. .">'.'.,

pi. I, ill 3i; < iir. II.; S. C. :.' Ta-. il,

Cli. li;|; U,„khini», y.fn.sl„j,'2 V.^i

Ca. Ab. .1-, pi. 14 ; ,iir1 iHf. li.s t" tiir

iIlU'il.-BL of tilt- paily 'nVJiw iul... »,..i

•h. l'-'7; ami .iii/.m, § ICi, and »ij!iiisl, Monjaii v. Ilolfunl, 1 Sli. \-

1 ''f' ''"re. OUT. 101. Sf, t.io, (»/•/.(. !i.".l."..
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§471. If III' Ih'».|| nltcj^iHl in mip|>tirt t»f ihif "I'm-

triiii*. in 'lie tir>*i pliuo, thil tiw itatuti' <»«ily ii'i|tiir. >

tho iiiiiti ict I.I Iw iiyru'd liy Jlu> |(«rtv to Ik> ihnryi.l

tlii'Kvvitii .If liH iint'tit mill I* >*ilt'nt an to tin- Hiynntuir

lit till' iiitiir purtv.' Uiit iliH ri'MMi.niii^ wi'ium iiimii-

i|ii«ivi', Imm i»iM. till- .1... truii' <>l tituhiiilily i^ iiit|f|n'ii

ili'iii -it tin- .iMtiitr, iti't wIhti- Kill' purty Inn -(I'j;!!!!!

.ui'l till' othiT lin< ri<it, till' ri.'litH •>( tlir parties, wiii. h

hitiif. tin- -! irilli' WiTi" llUltlial. liaVC liV iDItt' nl It

r<'ll.«'i| I'l li. -urll.'

A iii'iri' "i.iti^liK tiiiy n-U'oii it tlmt, liv imtitutin

prii'tM'-liiiij'', th. |il.iiiititr liiiH w.iiVftl tlu« ori^iiiMl »vaiii

III imitiiiility, mill u'li'ltTi'il tin' ri-iiii'iiy mutual.'

jj 472 "ti till' tiiiiii' yroiiml, (I ••oiifrni't rontaiiii'il in

H <l<'>'il|M>ll Win I'lit'iiiicil, iHitwitliHtari'liiiji uu nliji-cti.ai

tiikiMi Iniiit till' luiiliitcnti Uitiiiii' nt'tlic iiiHtnuiiciit.'

§478. (iv.) When' the vfiiili.i' han not HiilittJUiti ili\

tlic svliuU- ititcrt'.sl wlinli In- contrMctcil to icll, hr

fiuiiiut I iit'iiirf tilt iitnui iij^iiin.Ht tlic puirliiiHrr, an.!

yi t till' pui« li.m'i- ran ycni'iMlly <iil'oi'Ci! it ugain.st liini

Ity <'iiiii|iillin<j; him to loiivcy wliiit lii> cHri, with an

aliiiti nil (it of thi' piir«'h(isi-mon«'y a.s rom|M.Mirtatioii t'U

till" lU'tii H'luy. This Hulijert will Ito fouii'l iliHcii.s.si it

in (I suliscipifnt <lmpt»'i'.'

!j 474. In two lri.sh ru.sos di'iriiloil liy l.ord Kt ilfsdn!
.

in larli of wliii h the party .seeking? to t'ntori:i> th.

riintrart wn-^ at the tiiiii; whfii he cutorcd into it awai.

I't thf th'ft'ct 111 tlm othor party'.s title,* the prinn|i|i

' I'.V. /„.(, V. I'fniit, ', \'iii. Alir.

.VJT, |.l. i: chihl V. '..„./»,•, .! Hw.

I'.'.'l II. ; liirklfii" V. Mihidi, i.l.

i;!l II.; .S/o/i V. >/.!./,, 7 Vi'ii. L'f,.".

,

Luril llinwii'l V. .1;../. /in;;i, 2 lillll i&

It. ;;•;;;.

' Sff l>i r l.rlirll V.r. ill ll<il/H V.

•^Jer»', t; .Mid. ".'J
"..

'7ii7'( V. i')imtirr,~i '^w. IJ.i ri. ;

.M.i;. ill \i\sf-ru \. Itif^ell, .; \

II. I'.i-.'; M.iih,, \. Milh.ll, J .1

w. ii;!; fi:>ii<t V. /ini/,,11'1, t i; ;

' (lltrny v. Jiiiitfhu'itil', I'll;

10.".. S'c ilU.) of .1 N.ll.l, /.'.(//.(•

yV/. •, 'J full. l.-,li.

' r.i. I V, .Imp. ii. § r.'.'iT ft af/.

' Tii:it luii" tircuiiixl.iiK o i« ;

.^>^.H V. Staiii; 7 Vex. JH.". ; Fuwle ii»s;t'»iiarily fatal t.. rt'liif, net' inh',

V. Frniiiiiii, II Vw. ;i.".l . jxi uraiit § I'J'i'i ; linikn v. r„j, | t 1,. I). I'.l.
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>*fnr«Ml in tin- lust prtTi diii^' mm tiou \v«^ Ih-I.I nut lo

a|ijily.

J 476. In 'Ml' uC i\uM' caM't, II ti'niUif fur lilt- i-nti i- !

into H contrii't vviili thf |>liiiniitr fu vTunf a Ii'«»' , wlw h

Ii. i.Mill nut «lu wifliiinf ill. ..iii-iini uf tni-'f ' tin'

n.nHcnt wuM ri'l'um'il, ilio inntm. i ^n-iuu in f"< f iriftnili-.l

f.i ii'vi' a tin'' t<i tlif t.niint f.u lit.- in Sr.iii'l ..I ilit-

|n>W('r : til' iutcri'lc'l l.',^,.,. til. 'I in-. I. ill ii'^uin-i th.'

tt-nnnt fur lit".. an<l .. ,.fn<lo.| tli.i In- wu^ it lra-*f

.niitl'.l I'. 411. h ,1 |, .„.,,. ,1^ ii„, till iiif tor lit'.' ...iij.l

umnt .'lit of hi-, .-^tatr. Hut |,,,nl li'r.l.H.hil.' 'ii iiih».'I

tin- I'ill for Willi t ..f iiiniiiiilitv. " N',, nian," li" <ai.|,

" "ij.'ti- an ii,;U'<'ni. lit Imt unit' r a Mii|»i>.i,-ition tluil tli.'

..tlnT I'iirty iH ImxiikI as wfll as liinisrlf ; an<l tli.n t'ln-

if tlu' oth.r party is not lM)iin.l, lie si.,'ih it uinlfi a

iiiiitakf"
;

^ ami hi-. L..r.|Mlii[» c.iMi.l.'iv.l that flu- priti

lijilf altove stat.'-l only applic, wlicn'. oii tlic faith of

a .••MitriKl. oiH party lian put liiiin.'lf in a ^ituntioii

til. Ill wliirji lie .annot .'xtricutf liinni ll, /iml i-i tin r.f'.iv

willinjj to fori'^o part of lii.s lonlni.t, wln-rc an injiirv

woiil.l 1k! -iistaini'.j Ity tin- plaintitr, llnl^•^^ lie w.n- to

u'lt !*iu!li an . \<'riitioii of the rontnut us tlif ilfffiKlant

'ouM <;ive.

In till! other ' iiho, Lonl Kciles.lnl,. fnrtlnr oli^. rvcl

upon the ipocitic pirfomiaii.t' of rontiarts l.y a ti-nant

f'.r lifi- fxcti'linj,' his power.' "I think," suiil iiis

Lordship, ''rourts of K.pnty .shoiihl luvcr fiif'.rcc

.su. h contnicts, whither with a viiw to the partv him-
self or to the prison eiititle.l in reinainilur. In thf

Hist plaei', it is uneon.seionahlo in the tenant for life to

ixeiute suc-h a lease, heeau.si- it hiiiigs an ineuiiihranc-'

on the estate of thi- remaindernian, aip] puts liiip to

litii^ation to get rid of it : and as to the ti-nant for liff

himself, it is eorapelling him to do what is to lie the

i M \ .

/I../.. /

ll.iro.lf V.

Vu 'uitlhj.

»

I iiirreii'iiu lititltr, \ Sc 1. A
1,1 1. 1.!.

Jliiriirtt V. yiililiii;/.

I Sth. vV l.cf. .It p. •Jl,

L.'f..Vl',i; .

1 Kf. i:i.

ouira. S'lU V. -l/>i<^t/(Sii
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foundation of a future action for ilainiiges, if he tli.-

I.rforc the twcnty-ono years. The I'ourt will nevir

«h) this, liut will leave the party at once to lirinj,' hi>

action for dnnmgcs. And I also conceive that thin sort

of contract, obtained l>y a person who knew at tin-

time the nature of the title, is iinconscionalile in him,

as he makes liinisclf a paity knowingly to that which

is a fraud on the reniaindcrmaa ; and, under sudi

circumstances, he has no claim to the assistance of a

Court of Equity.'"

§ 476. This view of the jurisdiction is certainly

narrower than that cntertaincil I »y previous Judges : ii

has heen remarked to lie such Ity Lord Lang«]ale M.H.,

and has heen disapproved of by Lord St. Leonard-.
" I doubt," said his Lordship, speaking of Lord lledi s

dale's dismissal of the bill in the lirst A' the ca>es

above alluded to, " whether that can be raaintuine

the law of the Court where there is no fraud in liu-

transaction. If there be a bi>n,'i Ji>lr intention to exe-

cute the power, and the contract can lot be canicl

into cHcct, I do not see wliy the interc&^ of the tenant

for life should not lie bound to the extent he is able i.>

bind it, unless there be some inconvenience."^ .Vml

the principle thus stated is now firndy established, nut

withstanding the objection for want of mutuality.'

' i: Sell. .V I.cf. p. ."..'i!!. Sco :\Un '' Ityiis v. rniisi, U J. ,V I.al. ! ,

I'.
•"':•..

1,^7.

- Ill TliDiiias V. I'nii,;/, I Kc, * Str ii,/i<i, I'a't V. diai'. .;.

Tl'l. § 1-"'T.
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Where il fjllller elilels jntii il (•niiliii, I v\ llereli\ he
|nllls \\ ilh the rllslixly illlil ri.lilinl iif hjs rhihi. « ith the
Ikiiiii fiili illlelitinii of ii(lviiihill;i the Welfille of the child,
there is iiuihiim in sinh ii rmiiriiet iMe^iil or . .(iiiiiirv to

IHlhlir |M.liey. illlil. iilll "h where siirh it .oiilrilet is

iXeilllorv nil hiilh sides, the rulirt lillllDit derlee s|teiirir

|ierli)rillilllee hy reiisiiil itf Wiitll of iiiiit Mil I it,\ , yet \v hi-re

the eMiilrilel hits lieeil lilithflllly |ierrurilieil. su liir ils the
tillher iimi eliihl iire eulirerilefl. sii thill their sliHiis jiiis

lieiiiliie llltered. the ("uliri will, if |iiissilde, elifiilee ///

Kiiirii the |ierfiiriliillM( of the eiMtriht Ity t hr (iljicf piiriV
Ic .1. Where. Iherefnre. I In- piirelitsuf the |»lilillt itT iljileed

w ith II. iiiid iiis w ife to a'wi- ii|i to them their diiiiirliler

ihe idiiiiilill. then six vciirs old. to liriii;; ii|i iis their own.
.mil llliike her sole heiress to their |iro|ielly tit their

'h'iith. illld where it il|i|»eiired tilill till' iiureetiient \\;is

/)'//).; //(/( intended l»y the fiither for the iiiiiniiite lieiu-iit

'<( Ihe iditiniill'. illld thiil the |diiiiiiiir hiid iiMiiiii I with
II. iiiitl his wife for twenty yeiirs. rendering tliein ellieieiii

^ivice. illld il iii>|ieiired thiit II. intended her to hnve his
|Hc.|M'rty. illld rej-iirded the ii;;f( 'liii-nt iis liindiii^. so

iW he eolisidered it Illlil eeessiirv to linike ii will, il \\ii>

II Id thill the iljireeinelit eoiild lie eilfoieed iljiiiilist 11. ">

<|>leseliliilive.s. illld thill it liillst he deir I illcord ill" l\ .

Il ilso hidd thill, iiiiisniiirh iis if the jiiin nts of tli

||l:iiiitil1' hiid liroii;;ht ii suit ii|Min the iii;reenient in ihi

I recovered, lliey would lie Irnslees of the |i
I ;iM' iiiM ro
lids for her,

II T own iiiinie

the |iliiiniiil' iiii;:Jii iiiiiintiiin il le snil III

I'.'i.vd Ch. siiid thill thi s wiis not ;i siiii in w hidi liu

I'liiiniilVs rjohi to relief depended upon the doctrii
-I'liiiilly periiiiniii;; to suits for specific pei'forniiin

isiii^ iliiii I, -I'll, il, jis techniciil sense, iis restricted lo
Ml nlury coniriicfs. As pointed oiii hy l.oid Sellioriii

W 'lin rliiiiiiiiluii /,'. Co. v. I.i,ii,li,ii il Snrlli \\ I shin

^1.

m
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Ir.i

A*. '''(., \..\l. Hi Ki|. 4.'t!t. sdiiif ciiiiriisiuii hiiil iiriscii (vnu^

ti'iiiisrcrrint; loiiNiilci'iitioiiN ii|i|ili<-iililt' to suits ftr s|H'ri

Hr prrfuriiiilllrt' |M'n|MM-|v so lilllril ii> i|llfsti<ilis wliirll

liiiil jirisrii lis III iIm> |ii-<i|ififiy i>f ilif Cuiirt r»'<|iiiriii':

soiiM'tliiii^ III- otlit'i- to lit- iliiMi- //) v/if r/r
. . "All thill

was fii^jip-d to lie <liiiii> KM the part of tlif p|jiiiitit1">

pai-ciits liail Imhmi iloiit-, hiii not until the ilt'atli of Hall

aiKl his wife wcim- tlicv cutitlfd to lall for the per

foiiiiaiicc of his pail of the liaf}j;aiii as lo the pi-o|H>i-l.\

lif iiii^flit ilif |Miss('ssi'<l of, so that it was inaiiifcst iIm'

partifs tli<l not coiiifiiiplali- a loiitiMiipoi-aiK'oiis pcrfoiiii

aiiii- of tlu' a;:ri'('iiifiii in this aspect of it. Tlit- (|ii('siioii

was not now wlicthci- tin- contract oi-i<;inall.v would have
hccn fiifoiccalth' l»v the <'oiirt in .v/(»ck ; iloiilitlcss a>

in all pi'i'sonal coniiacts of a continiiin;; chai'actcf. ami
as in all voliihtai'V contracts involving; a ii-iiiiiiciation

of paicntal i-i;;hts, that coiilil not have lieeii ^n-aiite<l l>\

tlie('oiii-i, lint, the a^n-eeineiit haviii;; lieeii faithfully pei

fonneil hy the father ami ilie chihl on their pail, shoiihl

any olijeclion that there was in the a;:reenient itself o|

want of niniiialily lie allowed to |>revail at this sta;;e.'

It iniv:hl lie conceded that the Court could not have en

fofced this contract at the outset, lint liy its terms tli<

parlies did not coiilemplate then olita<'iiiiu: the pin

perty now in i|iiesiioii. The transaction was inieiideil

to lie a I'oiiditional one."' 'I'lie |ii inciple referred to In

Macon \'.('.. ill Cunidnh v. En nl in,ml. \..\l. lo K(|. |:tl.

was hehl to apply, "that where a man makes a repir

seiitai.on to another in coiisei|iience of which thai oihii

contracts en;.'a;;eiiienls. or alters his position, or is in

diiced to do any other ai-t which eiilu-r is permilli'd >i,-

sanctioned liy the person making the represenlalion. ili.

latter cannot withdraw from the represeiiial i<iii. Inn I^

lioiind liy it coiiclusividy." Itulx iIk v. //*///. I O.iJ. ;!>^

Want of miiiiialily sometimes arises from the l;h :

lliat one side of the contract is for personal scin ii

-

which cannot he enforced. The follow ini; case diMi-

w ith sin'li a iiiiest ion.

In Ih irill \. liiDini. Hi (' nil's ("li. tiTO. th- phim

till'. Hewitt, hein;,' in ptissession of land lieloii^in;: to i',.

defendant ami lieiii;; entitled |o r<Mnaiii in possession t'>;

anotlu'r vear. the defendant in order to olitaiii immeili,i!<
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IMtsNi-sMJoii, ii;;i-if><l Ihiit in i uiiMJilci-iii ion tliiiriir In- >iil<l

a'wf tiii)ttlii-i- pici*> iif liiinl lu ihi- pliiinliD's hiiMliitiitl iirxl

wiff for tli<' lift' of till- wife, ilii- liiisltiiiMl fnilln-r ;iv;ii('

iiiK lliiil 111' wuiilil luuk iifiiM- iiiiil i;ik«' <jin' .if rlir ftiiiiin-

|»rn|M'rl.v w ln'iicvt-r tlic <l<'ftMnl;iiii \\iis iilisciii, jiimI wtmhl.

(luring llie w illti-l'. m-c Iu iId' <lff.ii(liiills rjllt Ir illlii slmk.
Ill plirslliilirc of this ii<;|-i-cilii-lil |t<issfssiiiii was t|i>li\c|-ct|

of Mm- n'S|M'(ii\c pjiici'ls iiml llii* liiisliiiii<l n-iKlt'icd sonic

scrvitcs, Itcin^ iill tliiii wi-ii- ir<|niif<l of him. It wjis hchl

lliiil this iiy:r<'<'iiit'iit wiis I'lifoiiriililc not \\ illistiimlin^' the

stipnliilioii iix to pcrson;il si-rxiics.

"Tlicoiijcitioli." sjiiti Spliiy;ic \'. r.. "is thill iht' ) 'oil It

iiiniiot cnforfc tlnii piiil of the ;i<.'ri't'iMt'iil i('liitiii<; to

tin- pt'rsoii;i| stTvict's. ii piiri to he pcrfoiiiicil hy the

pliiintin's, iiinl thi-n-foif will not cnfonc jiiiy p:irt of thf

iijiicfiniMit in their fi.iMif. I shoiihl Inivr n';,'rcttt'(|

v)'i-,v niiK-h if this (linictilly IiimI lH-<-n insiipi-nililr ;is it

woiihl lijivf Im-cm iiii ohstiich- in ninny rnscs to the ('oiirt

liicvfiitiii;: I he (oniniissioii of \ciy ;rrt';it injustice, for

theCoin-l I'oiiltl not prevent the ilisphnini; of n p:irty hy

ejeitinent who Innl persoiiiil iliities to iiis<hiir;;e ns pnil

of the eonsideratioii for his possession, nit hoii;;h he nii;ilit

have ilisehiirp-ii nil those ilnties iiinl even iilihoii^li those

tlniies nii^hl hnve Iteeii hut ii sniiill part of the eonsiiler:i

lion iiinl he h:i<l fully pniil nil the rest. ninl. in mhlition.

hiive piiiieiinilly ilis('hiir<^e<l nil the |>ersiniiil 11111 ies w Ipeh

he v.ns to (lis(liiir;i:e. It wonhl l»e n lerhiiicnl rule in the

Wiiy of this Court preveiitin;: n ^reni wroii;.' ninl I nin

tilinl to tiinl tinil sneh n rule <loes not prevail.' The
h-ariietl ( 'haiieellor here refers to I'ry on Specilic I'cr

forma lice. .sec. .">s.

Ill the event n perpetual iiiiniiclion was i;raiile*l snii

ject to he dissolved on niiy default on the part of the

|»laintill' to iierfiM-m the personal services siipiilated for.

Jfe

I'luiiili/f III/ Siiiiii/ 111111/ iiHil.i I'l iiiiil/i Miiliittl.

A resident of IJiillalo. I'niled Stales, ajiieed in writ

iiiiLT with the defeiidiiiit to e.xchaiijje hinds in I'.nllalo for

lands of the defeidant in Ontario, and lironi.dit action for

specitic perfonnaiu-e of the contract The coiuentioii

was made that, as the plainiill's land was sitnaled in
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*1

IIp^i

ii rui-)'i;>ii roiinin, iiinl the |iljiiiitilt n iiwiilciil nf a

fui'ci ^11 *-i)lllllrV, till- )|i'rrli)liil)t rullltl llul IlilVf (ililiiillfll

ii ri-iiii-ily iruiii ilic |iliniiiiir nii ilii> rniiti-iin, jiiiil. llicn-

foil", the icnifilv wiis not iiniiiiiil It wuh coiisiilci-i'il a

^iitticit'iil iiiiswiT III lliis uliji'ctiiiii iliiit the |t|jiiiilill', luiv

in;;.' linMi<;lil his iiriioii lici-t' jiihI llii rrliv siilimiitfil in tli"

JMi isdiciiiiii i( '111- ('(Mirt. Iiiiil Wiiivctl ilu' wjiiit of m in mil

il.v iiiiil iimmIitciI till- iiiiiitiv iiiiiliiiil. Imii il was also

|iiiiiilril Mill iliat llii- fan of (ill- laiKl wliii li was the siili

jt'cl of the t(iiiiiari Iti-iiiji; in a f<>ici;iii roimiiy <li<l inM

Itifvciil till' ("Mini ri-diii awarding; s|MTitif iM-rfiii'iiiaix-c,

if till' pailH's were wiiiiin jiiiisilii i ion. l/o(//(/""" ' '/ V-

Roppcishuni.lM (i.U. rv.\.

m
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ii.r.m; \i.nv ok tiik i ontkai i'.

§ 477. Thk ill<'i,'alitv <if 11 ciinrrmt, nr uf .my part

nf ii iniitnut, is (if cdurso ii l»,ir to its spccitii porfurni-

;iii(c, as well .IS to t'vory other proceetling Ity wliirh

ritlier of the [)iirti('s may seek to oiifori-o it.' Tlio

iiitorfi'ivncf of the Court is prevcntfd, whether tin'

oiitniit was illegal at the time of its hciug entered

luto, nr was then legal l>ut lias been rcmlered illegal

liy siil)sei|ueiit .statute law Itefore its e.xecution.^ But
in the latter ca.se the Court i.s, it .seems, anxious to find

-nine moans of e.xeeuting the etmtract so far a.s it mav
'f done without violating the law.^

§ 478. In the ease of foreign contracts, they must,

ill order to lie cnforecd here, l)e legal according to the

law of this country ; and this notwithstanding that

Mii-h foreign (tontract.s may have Keen made with a

view i(( performrtucc abroad and to foreign laws. It

i- not ( nougii that thry are valid aci-ording to the law
"t the country where they were made. For " wli.'u

the Courts of one country are called upon to enforce

' untracts entered into in another country, the «|uestion

to 1,0 considered i> not merely whether the contract

-ought to he enforced is valid according to the laws .,f

the ( ountry in which it was entered into, hut whether

Illr^illity

a l>iir to

perfiiriii.

unre ft ii

contract.
u

r-'-

III foruigii

oon tracts.

><• n./ni,
ii 4S.-,. llrUn,^, 8 .M

.\tUiwn V. liit'hir, 10 Kiist, § HI.;.

,
•'•i: Jliiri,, \. IliKlijuon, ;i .M.

.*>i

V i;;

Ilrtlvn th V. I),.

I:

i.l' SI. fillll's.

"IKisilu V. JliiWflrn, 4 El.

S.'(; Wi "<jl"

Sil f. in Cli. <W; ;i Hio. r. ('. .{.-.'.';

iii/ra, § IOCS.
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stituto-

illeijulity.

I'tHiiUrtr

liuturo

of the

cUfclKX-,

it i^s consistent with tlio Uws aiid iM)licy of tlu' wuntiv

in which it is Hoiij^ht to he enforced."
'

§ 479. What coiiHtitutoH ilh'^iality in all tiie vaiiou^

sftecieH of contracts whicli may exist hetweeii man hikI

man in a suhject of enonnou.-i dimensions, rejjulatcd in

jtiirt hy the statute law of the realm, in part liy c<.ii

sideration of puhlii' jiolicy,'' and in part even hy tlir

rules which the Courts have adopted for the general

[iroteetiuu of all suitors.' It will l»e needful here onK

to enter into the suliject so far a.s it pe<uliarly atleets

iiitious for8|)ecifie iHrformuiice. And in thiHconnectinn

reference may he made to a recent case,* in which it

was held that, although an option to pureha.se, which

was void for remoteness, could not he .sj)ecilically

enforced, still the contra<-t to give the option was iiut

an illegal contract, and accordingly «himages wti.

reeoverahle for breach of it.

§ 480. A defence founded on the illegality of a ci>m-

tract diH'ers in its nature from most other ilefences : the

ohjection is rather that of the public speaking thnniMh

the Court, than of the defemhmt as a party to tin

action. The law di.sallows all proceedings in respect 't'

illegal contracts, not from any consideration of tli'

moral position and rights of the parties, hut up'iii

groun<ls of public policy. For if -V. and B. enter into

a contract for some illegal act to be performed by .\.,

to which both are alike privy, and A. do his part in

the business, B. has, it seems, no moral right to rrlihc

performance of his part, jirovided there be uotliini:

immoral in that part abstracted from the general end

of the <M)ntract ; as, for instance, if, under a cotitiact

to ship go<j<ls contrary to law, A. shij" the goods, H. !iu^

' Hujj€ V. lJui>r, « l)e U. .M. & (i. Lord Hrvin,h>w, 1 II. 1.. C. I, ml

7;!1, 743; ]ier l.orJ KlIciilwruiiKli tliu cuseii there collt-cttHl.

(.'.J. Ill i'otter V. brown, ti Kasl, at
" Ciiulh v. Jarknmi, Ij Vcf. iJ.

ji. 131. * ]\'urlhiii<j(,'vriKimtio})V. l/t<i>h-i,

'' Ab to this cIttHc, nee Eyrrtoit v. [litOO] 2 t'h. 5;!2, 5aO, 5MH.
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n(» ground in natural ecjuity for n-funing to pay the
Htipulatifl price : A. and B. were cjuul in the culpa-

liility of the contract, Itut H. <I(k'h a frenh wrong l.y

refusing payment :
' hut it is a wrong for wliidi nn

renicily is affordeil hy the law, for ../• d,,!,, //,„/„ „„„

witiir iirfio. " It is not for his (the (lefen<laiit's) sake,"

sai«l Lord Munsficid ('..I., "that the rd.i.'ction is ever
ftllowfd; hut it is founded on general principles of

policy, whii;h the defendiint has the iidvuntagc of, cou-

trary to the real justice h.tween him and the plaintitf,

— Iiy accident, if I may so say." ' Wh-ie the dcfen-
<laut has received the henctit of the contract, this

defence is evidently an unrighteous one, and will accord-

inuly 1m3 received l»y the Court with some degree of

disfavour.'

§ 481. The principle on which this defence reposes Award,

is shown hy the cu.scs on the siwcitic performance of

awards
; for the illegality of the aet direeted to he done

liy the award will he a ground for refusing specific per-

t'niiiiance, although the unrea8onahlene.s,s of the act

would he no ground, it l»eing a decision hy the judge
ilioseii hy the parties.* It is further illustrateil hy tin" ,

that where, in a suit for speeitic performance, a fa. t

not put in i.ssue hy either party has eome out on the
cvi.lenc^e uHecting the legality of the contract, it has
I'len noticed hy the Court, which has not proceeded
without directing an incjuiry.'*

§ 482. As to the clearncjis of the illegality which will How fa,

.-» t

m

' Tiiire is ;i ilifference (if opiiiiou

ami'iii.'Ht lliv jtiristHiiH tD the liiudiiij;

uatii'-u of llif iiroiiiise, in the case

alh vf Mtatwl, ill furo coimrieiitiie ;

tii"ii-ii all a;;ri'0 that it c.iniiol Ik;

tiilurail. See Orot. do Jiir. Ik'll.

M I'm. lih. ii. c. xi, s. '.I ; IVthii r,

'1p. .lf(i Obhg. I'art 1 chap. 1, sect. 1,

:irt. .1, 8 0.

- lu llolman v. i<hiisoii, Cowp.

• S/iiea'uhuty iiml Hiriiiiiiijhiiin

Itiiihitiij Co. V. ].(,nihil iind Xmt/,

Weattin Kailnnii Cu., V> lloav. 14.

See .ilwi mijiiii, § .'{;'..>, aihi 1
1'. IIV/-

/iitms V. Till' SI. (I'niri/e's Jlarhvvr

Vv.,-1 Ui'ii. >V J. .-,47, .".uS.

' !!^-/ V. ';,-(/?;'A, i S«.4:!.

/'ar/,y«v. II7,<%, T.*R. :?t;r.;

KraiiK V. Ilirhanhon, -i Mer. 4t!'.'.
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till' illi'

mu<t U.<

IU»>1« UUtc

WluTl' tt

tru-t is

loiisti

tuti'd.

/•uio-U V.

KiivuUr.

1(0 !i liar tu 'jM'cific |MTfoi-initiM-<', tlnTP in iKMlmp-* h<iiii'

.•*liv'ht ilivt'isity nf fxpn'ssioii. \n •/ohn^on \. >'///•. /r-

liini/iiiul liiniiiiiijliiiiii h'liihviii/ i 'ii ,* Knight lirmo I.,

I

Iiiiil it tl'iwu that, JK-fore the Court woiilil onforcr tli.'

^|H'^•iti( porfonii.iii'i' <•!" a <(iiitrai't, it must Ik* Mitistiil

that thiTi- is M(| a rcaHniifthh' j^n>uiul fur <itiit<'riiliii,'

that till' ••(iiitrart is ille<jal or aj»airHt (In- jMiliiv ut" tin-

law ; ami in anuthfr i-asi',^ Turin'r L.I. ri'fu.scil t i

t'lifiTi 11 I'diitrait fur sale whidi hi' lirlil to have lii. n

entoroil into fur tho |iin|M)so of ar(|iiiriiiji the ri^lit ti

Hct aside a transarlion for framl roininittcil mi tin'

veiplor to the pl.iintitf ; lie ilettliiied to diterinine wliet !m i

the iiintraet was tainted with ehainpertv or maintr-

iiani-e : hut held that the right to roinplain of fiaii^l

was not a niarkctalile eoinmodity. Hut in a latr on a

i-oiitrait liy a .solicitor retiring from a firm, to allow hi-

name to Im- used after his retirement, Lord Ilatlierliv

(then Wood \'.V.) ohscrved, " the agreement must \><'

legal or illegal, and it is not within the diseretion .f

the Court to refuse sjK'i'itie {)crfi)rmani'C lie<-ause an

agreement savours of illegality. It must he shown to

he illegal."
'

§ 483. Where a trust is eon.stituted, deaigncil to pi\c

etfeet to a eontraet in it.sclf ineapahle of heing enfoiv.Ml,

and the trust is in itself perfectly lawful and in.K-

pendent of the contract except so far as that nuiv lie

necessary to explain the constitution of the trust, tliriv

the trust may he enfoned, and by means of if the

contract iiKridentally performed. This principle \\a<

acted on in the ca.sc of Pfirill v. Knmrl, r* liefore F'H-

tescne M.l!., where A. and B. entered into a contri't

for the division of an estate to he recovered, whirh

was incapable of lieiug cuforcd on the grounil I't

' .T I)i' (i. .M. \- (i. !ill. Sw iilfo Cli. ii;i.

i'it;it/ I.ciidoii V. .Viis/i, ,1 .Vtk. J)!;;; ' Aiihiu

S. C. 1 Yen. Sen. lli. p. 70.

'' lie UtAjhloH V. Mviiry. L. It. •_' « 2 Atk.

Ihit, •-' K. A I.
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ihttiiiiH'ity, aixl the party wli.<>, aciortliiii' t" the •mi-

tnui, waM to i.nvoy purl nl tin- vntiili {» the ofli. r,

Ity a ((Mlicil ..jtct.'.l tlic miitra. t i,, 1„. .ani.'.l into

fxerutinii, and crt-ati'il a trust li.|- that iiurpns.' ; tlif

tru-t WiiM M|n'rifii-Blly ctiforccil n;,'aiiiHt the tnistic.

§484. Tln! iiiiiiciplr ..( tlii.s i-aso is in aii;il<.i;y with

that iif sovoral otlu-r (-im-m. Tims when- an nit, thoiiyh

llif result (»r ail iiiihiwfiil i;niitM<t, is if-, It" hiwftil, it

may form the i oiiHich'ratinii for a lnwliil r..iitra< t, as,

lor iiistatie*', the actual tiaiisfiT i.f >to(k-, the rontract

fur which was ilh'j^'iil.' Siniihiily a trustee into wlio-e

hamls money is paid on a<'eoiint of a third person

eiiiiiiot >et up the illej^ality of the trust uiuh'r whieh
the money wa-i so poid, th<)iJ;,di the ','>//<; y//, tni-t eouM
not have enforced his ri<,dit a^jainst the paver directlv,

a> in that ease he eoukl only have ^ot at the inoiiev

throiijili the ilh'i,'al contract.''

§ 485. The |M»sition of the Court with re<,'iird to

ine;4al contracts wa.s stated l»y .lessel M.ll., in Syiyy v.

/{ii'l,;i.' as follows :
"

1 think," said his Lordshijs " the

priiieiple is clear th:it you c.innot directly enforce an
illegal contract, and you cannot .isk the Court to as>i>t

you in earryiiiLr it out. Von (aniiot enforce it in-

ilircctly ; that is, l»y claiming damages or eonipen-

-iitiun for the la-each of it, or contril)Uti(»n from tiie

persons making the profits realized from it. It does

not tolhiw that you eauiiot, in .s(mu' ca.ses, recover niouev
paid over to third persons in pursuance of the con-

'niet
; and it does not follow that you cannot, in oihif

'ases, obtain, even from the parties to the contiaet,

moneys which they have liecome possessed of hy ropre-

scntatioiis that the contract was leiral, and which
I'elonged to the persons who seek to recover them. "

'

§ 486. Trade unions l>eiug, apart fntm the Tiade

rhi' |iriri.

. il.l.Mllu-

trali'l.

Ile.uhm.

Trad.'

iiiiiont.

.M-0,U„

Thf.

Mviliiiitr, 11 M. >v 470; Teiiail v. Elli'H, 1 11. \- 1",

' 11 Ch. \K 17(1.

Tlwimiiii, 7 Vc!". ' 11 ell. n. at j>. Ili7.

m
m
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Union Act, 1871, i!lo}{al MwociAtionK, thr Court will

not, \>y rcniM't'. of the tcrniM of ttotiou 4 of that Art.

at the instaucc of a nicnilxsr •( Huch an union, i nf»iri'

a contract contitineil iu itti rulcM for providiiti^ l)eu«'tit^

for its mrnihcrs.'

' hiyhg V. '«,,„../. It ( h. I' I-.';

n',jl/r r. Maltkrii; Jl I h. I', lit,'..

Cf. Itnkr ». l.,ltl>lH,ft, '.'M V. K. M'T.

Till' All uf |h71 iiK'iiliiiui^l \n llic

tnl wii(i MiietMlnl III vnrkma n^pectn

l.y ail ,V 40 Vi.i.o. L"J (tl,. Til

l'ni"ii Art AiMftnliii. ( Alt. \<'

N«', l><i,tb«tTrii.li' l>t>|>uti^ A< I. \
-I



•J 4 7

« HAlTKIl \

toNTUVt 1^ lITItA \II:KS.

!; 487. • 'hki'uiiai IONS rrentt'il for r<|>«'('iiil |iiii|HtHos Imvc CniUMri,

Ik jKiwiT to roiitraft, Imt within rcrt nii limits only, uikI r^ti'iT

nil < traits in r\reiw o|' thfir jx>w»t.h, or iili,;i i-'n: •>, "i
'^','t

/,',','"

viii'l, aii'l tlii'fot'ort^ iieci-tHiirily iin iipaliji' of \t>\i\)i i-n- tii-'ir

loncil ill Hiiy legiil i>ro<«'t«lin;j.' Tin-* .Hiilijett has of

lato v't'.ir."* iiiitlt'rjiorjf iricat ili.HriiJisioii in rc»<|iott of

K.titractH liy railwav ' ati<l oihiT lomiiaiiics.

§ 488. A contrai I <>nt<'ri><l into liv stirh a i <ir|H)ratioii imt im

ii the inojK'r form is y/v;;/.) /'.;.•/. jtimkI, aii-i thf oiiii.s
['^'|^"^''^^i_

lies on the {MTHon alK'niiij; it ' Iw vonl to show that it

is ill pxtoMH of the tturp'inition's jtowers, and not on tho

liorsoM rclvin;; on it to show tli.il tho i-nrjioration w.i.h

;iutliorizt'il to LMitor into ii ('or|MirationH iiuvf l>y law

a power to enter into all <ontrartrt not expressly or

iuip'ieilly prohiliiteil
;

' ami therefon" all corpurat'' liodiert

lite /iriiif'i f'lirii' hountl Ity eoiitraets uiiiler tlii'ir eorporatc

' Si' ' /.'iiriinisK M'iiitij-k v. llii'i-r

l-r Co., 10 Ap).. f,i.H. .•1,J4, Ml;
."•I r,. .I-V- I'

>"•. A.-U. V. iln.ll

I'n^l,,,! Il,iiliriiy i'l ."> .\|i|' Cil".

It p. H'l ; 4'.t L. .1. " h. .')4."i; 7V. w-r

V. \VI,it„;rth, VI \| !.. ('tin. AW,
I Ii: ."i7 I,. J. ('h. •_'«. With ri'iiiK'i t

t" u cliiiil<riil ioinp;iiiy, 'Wcvn,
"

it riium lot he a.»»nmv%\ that, ''' n

>. h.irnriii i<)iii|>aiiv ilmtt souu act

wliicli it is fi)rbidilt'n lu >io liy it

1 linrlvr, that act iii m-ct'ssari'v \itM

1^ mtrii fires. ' t'er ^wiiiUii-Kiuly *•''!'" i"''ix>r.iiiiiii iii i uioiiKiitin.n

I 111. ,.; |>, :lTt ; ..iVhiii.iI ih »'. \.,

[U'lti] 'iVM. :,<)-l: lo.; I.. T. 1.

-' K.ij. r„rlitlt V. Sunth A'll^/-/•/l 'I;

Chnthaiii /i'«l7»u./i MilHili/in;/ I'niii-

milhi, [iDOij •Jill. IL'/.'O, rovt-rMii-

S. I . [l'.H)r>] -J 111. -.'Mt.

i\. i:r!i' .1. ill .Wt.#..i- /' Xr-
wiih V. .\ r/iJk /.'((/'"vii/ ft)., 1 Kl.

& bl. ;t'.i;, I lit. ri". .l/.i.yor ./ .Suir-

Inii 'iijh V. Ciiojt r (sale by muiii-

i.r

.1.. Ill Hiitith Houth Afrirn <', a perittuul yearly ill icf riiit),f I'.'li'J

l>e lief ;•« * 'nmoliilatni .J/inr,. [ 1 \ 1 1 0] 1
'

'

*i8.
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I

\S h. r« ll>

r< 'itltlcnl

Shiru.
Imrii, ,(.

,

C. V /,

nn.i S II

Co.

. iw'iili*
; "lull tliiK/» /*;</ /*».(, rijfiit," Niii.l l.i>r.h 'rrtnu'iii'i

" <l<K«-> tint I'XHt ill Htl\ I'.IHf wlu'U till nitlllm t !•» nh

wliit h, fruiii till! iKifuri- iiii't <ili)c<t of iijint|Miri»li<iii. li,,

«<»i|M.r..U' Imm1\ m i'X|iri'«n|y iir im|.|it.ll\ pi'tlnl.iU'ti tiini,

miikitiy"' ' Wln-f. ,1 rurjH.miiiiii," ^:h<\ \.<<r,\ \\.ti»li \

• liil<>.' " !•* iH'iil«'il hy an Ait of rniliiiiui'iit (..i |tinliiiil h

|iiir|Mw<«'i, with H|H'riiil |MiWfr'<, tlifir ili'nl. ihiiiiiili iiii.|. :

llicir I i>r|H.riit<' seal, himI lluit ifynliirly iitlix«'i|, i|ih'« ii.t

MikI tlll'tll. ll It «|>|MMiy l.\ til.' I Xliri-"."* IHuVlsifMl"' .
!

th<' !«tiituto riiiiiiiii: "111- I inpiiiiiliiiii, nr liy iiiroHsaiv .
i

r<'ii-*i.ii(ililo iiili riiiif t'luiii it.s fiuKtiiu'iitM, tinit tlic ili.l

i^ ii/fni iir>^, that i., ihnt tin- Icyiilaturc luiMiit thii

MUili I iltiil -.In.ulil iii»t !>«• niiiilf,"

^ 489. Tliit iliii iiiiif WHS Vfr\ I'lillv tli^cus.si'il in i

<«?*(• ti> wliii h it i.H |irii|K»sc.| II. .vv luirlu ti> ailv«'il.

Ill tlu' rati' I.I /'/(, S/ii, ir-/,iii 1/ -iiifl li,niiiii,ilni,n /,'i

mil/ (',>. V. '/'/<, /,,•!, i.'iiii ,11', I A"/'/« ir, «/i;/, liml.i.i

(','.,' till' <iiiitia. t iM'tWf.-ii lilt- r(tiu|iiiiii(',s WII-, l.iictiv i .

the cUcTt tliat the Nnitli W.'-teni ('(.iii|.aiiv 'luiilil ^,s.

up ti. till' Slircw.slmry ( 'imii| '.iiv .•^cviii-tliirtcttitlis <>( t!,.

|>i« lilts tit tlu- larriau:'' nt' jtiis.ii'ni.vrs atut j^ih.iN n\ii
i

part of tlio N'l.itli Wi.stiTii lijif, 111 I oiirti.lfiatii.ii !

rtiriviiig, ill ifturii, >i\-tliii(iriitl.i <.f the |iri)Ht- inal,

liy tin- Shicw.-iltury (oinpHiiy nii a ttrtuiu |M»rtii.ii .[

tlu'ir liiii'. In tin- rourrto uf tlio piotrai teil litit,Miin
w liicji atoso out iif lliih (((iitra't, «»|i|K»sing npiiiiuns ui iv

givfu l.y tlir lii^rln.st autliiiritio.-* a.s to wlietif r it ui-

' Ih /'n-. '.,«,.(•. ;/'/.' >/i/-'»'.« M.i. ,V <i. 70; Ul.Ti' 1,1. i;.

hiirii ii,„i II,, .,.iinii,„,„ i;,,ihntij r,i. y. It. i;.'.-.: ui',,,,' l...r.i i;

V. /*„r./..,,, ,1,. ,./ yV,, S,.rlU M.l;., I'; II.MV. IH; |«|,,,

MV»^,,< l;,,,!,,:,, r,,., i; II. I,. ('. ( ..iiii ..r .\| [K-il 111 <ii;ii,.(ry, i

'•''. '^'i- U. M. \- i;. Ill): ,11.1 11, l> I'

• /,. S.;,lh Y„rl.-.!,i,, /;„>!„:,y.,,..l II. I,. I-. 11 :;. .,1.1 m.,- /.„„,.,,',,

A'liv-r lhi„ (V, ». linal \,.,f/„r„ l',i,ti,'r lt.,,l,r.,i, f,., v. A

li„ihi',iij »'..,. '.I |';\, I,, hi: accinl- \V.sl,r„ l;,iih,:i,/ i,,., -J K. A

iiij^ly lialrmiH v. M,uj„i; ,(,. ,/ '.'ii.t ; //,„> v. I., i,,,, „„/ .,

.U\':.:. ::,.//. r ;,,, ;; ;i, ^
• llefiin- l,,.rl •'.ttciiliun,

A (J. :iL'l; M.rv I.„i.l Ti

. .,-.». ttt:tlriit ti" t' -I'll,/ ' ",, .',

Mil.'. hll; M,,ll„,„l /^.|7"•./,/ /.,. V.

r,,. ; ir<ji(-//. A',ii/".iv '.''„ -I w. i:



I ON ri;A< !< I I II! \ VlUW. •.'4*.»

iilivi rill" or not, l,"<ril ( '"ttt tilinrn iiiul flu- '.hi., n'-.

ftj'titli iiK liiiiii<{ l'> fill' i>|'iiii'>ii III itn vali.iity, iunl

Turiifi I--', lui'l l.'Mil rmiiwiirlli littiiiv' i" ''"' II"Iim>

iif l.ftnU ti'tiiiili}^ 'tr<»ii;^'ly to tin- mimiiioh that it wii- in

I'SCCS.H ot thi" |M>VVl'|-> ot' tljl" • Olll|».l|ll> ^. If Mill ll .1 .1.11-

trill I «i«" viiliil a-* 'ii part of tlir lin.', wl.y -liouM ii i i'.i

Im' viilnl »H to tin' \v h oil' f uikI it ^o, tixri' vMitiM Im' ijM

iniiw ''infiit, it will III "il, 111 two ioiii|.anli- l>nii,;iii.;

tl i! U into a loiiiiiioti ^ioi'k, 'iiul iti\i>liii.: tiM'tit

! ,i. . -t til i" '• Hi Imlilif^ III any -If i|iiilaii <l |ii'>|M>rlioii.

l»r I'lirfij^!! to til'' o!i|tiii !•( till- I.1",1 !

'! V('r\ iiiinii'iou-' I HMOH wiiuli ti im-

*•» ni' •., iii\ol\ lu'z Ii- t lii'\

I (I..

if ii/t

I • iiciiil I MiiiHiilcrntiiiii ot Mil- -tafutc<

ir I ill il ic ( ';i-s ot ii.||ioruliii|l-i ill

1 |1. i..!l,

I. I' IT or Alt it I'.irlianniil oi niiiiio-

itioii III till' partii III ir < iir|'orati"ii, aiiil

I hi '|.iistion ill I'luh iuM«'.'

J iji !'., 'iiU'Htioii ot' iillril /"<« a-* .i|'|iiii'ali|i' to l>ift, ri-m-

or|tiirutiM||, must Im- ru-itiilly iliitiimiii-'nil li'iiii tin „ /.i nr,

|Ui-itioII I if "III applii iililt' to iIh' ii'^i'iil' or,/„'/j,_,j

• 'Hri'i-i of tliosi' •KhlicM. All •\i-{ wliii h is lifyoi,.! tin

|M.\V('r^ III the ror|ioriltiiill • an lii\ir 1" ;^oih[ aiiil r.ili

111 viT I'l- ui;iiU' 'j;ooi| liy ratitirati..n or aii)UU'-' iiur nr

111 any way «liiirt of Alt of I'aiJiiiiiuiit. 'Mi tli' otln-i

I .'f.l wtf ,

ill' I .irt wlmii IH witliiii the |io\mt> oI tlit l\ liiit

I' ^iill'i till' |iO\V0r.S of till' lioanl iif ilil'irlols nr nlllrr

luaiiaLfi'is, ni.iv ami oftt'ii iln-i lifcotiit' IiiihIiiiu mi ilii-

ration liy it-* ratili tii n '

i r ai iiuirsirlli !• : alli

ijaiii aifH which arc l)c\ •• il the po\\cr.-<of tin iii.iiia'jci -

\cc])t on tilt oloir'aiicc of certain loii.litioii-* may. if

within Mic powers of tin' limlv loi poratc, I'c hi hi mi..il

Dii.triiif .'{ I'lir^i

>ii' Anhl'iiri/ U'lilii

il'.h I n V. /.(•/,(-, 1,

Sm' 11,111,/ V.

>'ri/i/i'»i'-i- Hii'ii

I ,.;>' A'

|r- 1 i,. |i

'V ' 'It ri'i'if

, 11. !..

.Mil. -.v I .1 I I. '] 1

aii.l //..^„M V. Tit,,,/,, [|<',i,s]
•-.I

1 I. K. :;i;i 'i;!!. -.ni'. ' I,.. I. P.
!
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DKPKNCKS TO THK AlTION.

I»y a judicial inference from tlie fon«lu<t of the conh a

tion that the conditions hiive l>ecn olworvi'd. Tlu ^. t

class of octM are void from the nature of the eorporation :

the Hceond are ./hjccted to as having Iwen Iniyond the

.scope of tlie aj^ent's authority.

§ 402. Ileiiw it muHt not !te luwumed that the .jues-

tion of ultra rln:s i.s in all rcHpeetH the .sanie when it

arises lutween the niemlnrs of >\ eoinpauy and its

direitors, iin<l when it arises JKJtween ti.e conijiany ainl

a thir<l person.

§ 498. 8orae (•(»ntracts are of su<h a nature that every

one must know them to \te beyond the p<t\vers of the

corporation with which he is tiealing, as » «/., a contract

hy a railway company to l»uy a thousand gross of <rreeu

spectarlcs, 111- 11 icmiract liy a company formed to make
a railway from A. to B. for the construction of a railway

from ('. to 1> Such (contracts as these are cfjually void,

whether the ijuestion arise between the company and ,i

stranner or between mend>er.s of the eoriwration. Hut

tile ease is ({uite ditVerent as reganls many other con-

tracts which may or may not be really entered into fm
the purposes of the company. Directors mi<,'ht l>u\

iron rails not n-ally for the {itirposes of the line but tor

speculation. This contract would be vo'd as against

the shareholders, but mi.ijht b.- perfectly <,'ood in favcmi

of the vendor to tiie company. In short, the mere tart

that a contract by the directors is ultra riiY\, us Itctwccn

them and the shareholders, does not necessarily dis-

entitle the other party to th«' contract fro'n suing upon
it. To do .11, it is further neces.sary that the part\-

suing .should have known at the time of tlie contract

that it was intended for a purpose unconnected wii!i

the incorporation of the company. The nature of (li.

eontrait will show this in .some cases: in others it

will not.'

' r.
,

l/.t I r,,iii| bill (..I. a,,.l AW.,//.- Jl.iiluuy « „., I K.l. A |;i.

i;r!>' .1. ii, M.i,),„ .,/ ,V-rH>/.', V. .i'.iT, ^l:., II." /.<;• i,..nl.s Cii:iiii|>'.-i



CONTRACTS ILri'.A VlllKS. 551

§494. From this iirimiple it I'nllowM tliat, wiicro a

pulilic .ompiiiy is aiithoiizii! to tnke laii^l for cxtra-

Vtiidor
I luiid

!< Colli

-

>riliDary piirpodc's, a per.Hoii who uj^'rers to hcU his laud Cu.,
-IT tliat it

is -triitly

riiiuirwl.

to thin (-(iiujian V ix not hound to Hfo that it is s triftly

juircd for ^uch purposes; Itut if hv ailH ln'io'i jldr an«l

without kno\vltd<^t' that tiic laml is not >o rci|uircd, or

that tho tr;i!isiu;tioii is any niisapj)li<atiou of the funds

i.f th10 COnipany thIt' ron tract is hindin'' in his favour,

and may he cnfoneil hy him in K<|uity :

' ami the same

imlds iiood wlicre tiie company, naliy ni|uiring i)art of

an estate, purchase ni<ue tliaii is rcipiire

rthurtheiiuore a c( (iitnut will not he void as rm-.i.
laiitv.

§ 495.

,.;;ii'i.st a third person dcalini; I'on-'i j'nlr with the cor

[loration, hecau.se there may have hccn tlie omi.s.sion to

iilwrvc siinie formality required l>y the term.s of its

^institution, or hecausc there mav have heen some

'iilaritv on tl le inrt of tiie directors or oHicois o

the

instance, it ha- heen

V eat-rin;,' into it on their Ixhalf Tims, for

held to he no defence to an action

against a coni[iany upon a dchenture sealed with their

1 that the horrowin<; of the money therehycoiihuon sea

-erured was not .sanetione<l hy the nsulntiou <it an

c\tra<adinarv ^'eueral nn-eting as reijuired hy its dei d

if .scttli iuent.

i'l Si. l.riiiiariU ill /•.'<!>/. ;,( t'

H'lihiiti/ ('. fill II. I,. I'

/iV I'liiihiiif < 'iirjHiiii-

'i'"", li. It. S K.|. I I ; Oiieii V. Vij'/il,

'.'.'1 IWuv. .'i.u ; It'iyiil II: ilisli li-tiiKv.

I'lf.iwiift. :, Kl. X- HI. I'lS; ' i:i. \-

IhnrI,.

ml III 111 li'liltVll/

II. I,, c. ;i. ai;

l!"i/iil HiiHs/i j!'iiil,\-. Tiii'jxHicl,

i;i. .V 111. LMS; .; i;i. Sc HI. ;!'J7;

.I'/k;' v.

.S,„iV///,

.1//,. Life .!>

1 C. II. N. S. IS. nntiil

I hfd. .1. >V S. |SS; I'

Willi s .l<<«;ii)i

i;i. H.A: K. !s;i. S

Ihiili

itc, ! ,/•'

I'liniKirHi' Itiihmy '

I.. I! I-: :t|'i . -ii: I,. .!.

V. Hwll

iiiity III' liliiiiiistf r III

MirHi.n I ',.11, in,

[!s;i.-|] 1 Ch. i;j',', i;,i;!: i;i l„ ,1. r

•lot; lliirk V, Tiiinr 'inh'-iiiizii

Co., [i;«ii
i

J K. li. :iii, .;i^; ;

I.. ,1. K. r. ',--,

-3
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§486. \'>\ l\h- Jill scrtiull (.1' till' Stilllllc >•!' I'lalliU K...irtl,

it is, iiiii()ii<.'.-(t Dthor Illinois, ciiiK'toii that no .m tioii shall . t ih.

he liroutrht wluTcliy to (•hiir<;f iiiiy pcisun '•
;ij>(.ii any

itiiitract or .sale • of lands, ti nomrnts. or hercilitimcnt-.

iir any intort:st in ' or ronoerninu them,* uiiles> thi'

a;;rcement u|>on whirli siieh iietioii >liall lie lirouuht.

or some nicnioranduni or note thereol', shall In- in

writing, iiinl .siifiietl liy tlie [larty to he ehar'_'e<l ttierc-

with, or sonic other person thereunto liy him lawt'iiUy

aiith.iiizeil."

It follows from this enaetment that the {ilaintitf

suiiM4 •"! 'i eontraet in relation to hui'l niii't jirovi' two

tliint;-^ -first, that theri' was in fact a eontraet eoii-

iltuled hetwoen the parties; ami seromlly, that there

' j'tc.ir. II..-. :!. \\'>>:>] 1 K. i;. .::.:
: T> I., .i. K. !;.

A- 111 llic j;riiiiiiiialital conslrii'- 1-7.

li :, "l' liiis clause, sec /.. j Kiiy .1. ' In /.^i.^^./. v. /•'.«/. ..i, l'."'! 1

in .i/.i/./;,i(.s V. c.mAr, .ir. ch. ii. .11 K. n. I'.'t, fji'., I'jT. 7;; i,. .i. k i'..

I
.

''"".
17, till' c.ntr.i. t vv.iJ, in <iili«t;in r. .

A MMitrMit f..r till' Mil.. ..|' ilii' .•tViTi lli:it ir till' ai'ffn.!:iht W' i,.l

..I ''Ulun-s lont.uiiiij'.; i riiMlui'.; l.uv :i I'litlii'iiliir ir .iisi. - wiii.h i;.-

i-:.ii_'i. ..ji :i niiiil.:iii\'> liiiil..! ili.l liuy thr p!;iint;l!' . i.i^ «i|. i

i:-|'irly is a ri.iilraci li,r an ml''- w.uM niakr liini i pri'Miit .'l A.

;t^l in liin<l witliiii tins M'Ctiuli: Hut ihr i^.ntrail iri..ili.l no ..lli.'i

Ihinr V. IliiHi.l, [IH'.i,'!] I 1,1. 1',. i|,,u In ar.|iiir.. an inl.r.-«t in l.e .1.

•'!'.<, 714. See, tini, Jm-fis v. .I.inif it di.l m.t .illivt the outiiT ..rtii'' l.m.i

ni.i Kiiicry ((iiicislini; (.f trailo >i«>iitic(i, mir linl it .rru.' ur .iril

li\iiii.»). [iH'.ia] W. X. l:l>; i;;i with lli.' inl.n-t .'I' ..ny ,.;„. in it. !•

I.. .1. t'li. 10; (;;i 1,. T. fllj; an,! was ln-M Ly tl.r f., ii i • I \p|km! ! l.at

M-niai, V. Hii!>S'!/ it SiiHs [nhj^ t.. thi' (..iitrirt w.\< n.t ..m ! whii 1,

ii M'vtrcil amlri'nioTodbypun'liastr), the -Itli ^•.
. ^.in ..rthe ^tafitr apiiliii.

r

I
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KKFKNCKS I'd TMK A<TI()N.

is a sufficient unto or nicnioraiKliini of the loiitriicl fn

Matisfy tilt' Htatute. The writiii<,'.s whirh have |»a.SM'(l

l>etwtH?n the contract iuji; parties may lie nutst iin|H>rtiiiit

evidence of Itoth thewe jiropositinns : or, aj^ain, Hctnie dl

tlie \vritiiijj;-< may show that not\vithst;iniliiig otliei

writinfi;H whii li, if taken .ilone. appeared to evidcm c a

<i>iitract, there was no eontr.ict in fact : or, aijain, thr

parol eviilence may show that, though ther<' i.s an

apparent nicniorandnm of contract, there was in fact iiu

contract.

§ 497. 'I'liis tth section allects not the contract itsell.

Imt the rijuht of rithcr parlv to sw the oth^r npon il ;

and it wa.s ilecided in Li rmi. r V. liroint ' that it refer

^J!

not to the solemnities of the contract, Imt to the piu

cednre, and con-seipiently that an action will not lie in

this lonntry on a contract nnide in a foreign conntry,

and valiil tliere, whidi, if niadi- here, uonid iiavc lin n

incapahlc of heing .sued on l>v reason of thi-< section.

"The statute relates to tin- kiml of proof reipiireil in

this country to enalilc a plaintitf suing here to cstal'li.-li

his case here. It does not relate to lands ahroad in

any oilier way tiiaii this : it regulates proieduie hciv,

not titles to land in other i-oiintries."
'"

The decision in f.imii.i v. /Inurn,' though still law,

has not escaped criticism,^ and is diHicult lo reconcil.

wiili the well settled rule' winch rc(piircs that lli'

writing reliid on as taking a case out of the statute

should l>e in e.xistence hefore action lirought ; a rei[uirc

nieiit which would I'c unieasonal>le and contiarv to t!i<'

' rjC.H.Siil, roiuiici liy the nil Mri;..ii i> ii,:ii;.

-' yVr I.iiiiUrv I...I. ill /.'.Wir/'i.H- lif |iriK-c.liiri' ill the iminiiniil il l:

• uuld V. Hmtstniil, [IS!l7] 1 I'll. :it (Vimtm'k Itciirli I livi*!.!!! iii .//.". v

I'.
L'OT. i'irtori'i ihaiii^ij l>i,rk I'v-, 'Si^. !'•. 1

'

ll'i7//</m.« V. \n,rlrr, s (
'. |S. at p. ;!j:!.

\. S. :.".i!i. .;ii;; tlih„„ V. //../All./, ' Hill V. Jl-inimt, '.I M. iV \V. :.'

I.. I!. 1 r. 1'. at
J.,

s. 'I'lic caw i-, J.'ims v. />ij,(/,, 'J'.' (,i. I'.. 1'. :;".T

luiwi'Vcr, titn! :in an anliiotity fnr Hi l/i:ll'iiiil,>lni/ijv. l/i,lliiii'l,[\'."':

till' iiri'|n'Hiiii.ii tliat tlie «i-iialiirc ".' ('li. :;iiit, ."iT.'i.
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iiHiinl priu tiw, if iT rdtttf'ii only tn pnMTilurle am I .li.l

not go tt) llio xok'mniti.s .t tln' . oiitract.

§ 406. It is iii>viofi.'4 in many cascn ii (li'iemo Tho

tc itn iK'tiou fur >»p»«'iti' jxrtornmiKc may l>o grouii<le<l „(t

-Ututi-

u|Ktii tins Itli HC<

•f..r

tioii >i( tlu' .S'iituti' uf Fruuil-<. It is

thfrrhnc |)ro|nj!*fi I lo (iiii«i>it1 to

ilefen.

UK
how such a llofflHT o( til,

iiiav Ih! ^ai^M'^l, uiid (ii.) what > oustitnt'S a >utliiii'iit

;igr«'fiiu'nt or lucuiorainlum oi i<ot»' ot aj^rofnuut

Ulijuil

within tin- lUfauiiii^ of tin' -laf >
•

stiiiiiliiij; tho cxim'.Hs j.inmmj."' <if i

hold I'V thf Court i<)f (hancoiv aixl is

\i,.| as, III!twitl

IM <«t.- ' U'c It WHS

'hi in\'' of

till' ImivI that ><rtaiii liiiMimatamc-i n. » jm liuh- a

ilofoiKO f(Min<h'(l uj)<)n the .statiitf. it is nt" •—-ov to

mii^idcr a third t|ucsti()ii. ii;inu'ly, (iii.) what a< '"idiiig

to the jiriiicipUs of K(|uity, takes a (diitiait out ut tho

staluto.

i. Ifi'il' till' ill fiiii'i' nuiif III iiii^i'il,

§ 499. lloforo the -ludioaturo .Vets, the dofoin c ot tho

Statuti' of Frauds was raisod in ( iiaiioi-rv Ky di'iiiuriiT

or jtlta or aiiswor, or ploa and aiiswor, aonirdiim t"

oirciiinstaiiofs. wlii<di it is not now noco->ary to i nusiilcr.

For 1)V the otleit of those -tatutes ami tho Ihilos nf ih,

Su|ii('iiic Court, ilenuiiTors, ploas, and answers have all

disapitearod, and a uniform system of pleadin.; ha.

I'oon introdueed into Itotli divisions of the Court.

§ 500. <>rd. XIX. r. 'JO provides that when a o(.ntia. t

is allorred in any |i!(adiiig, a hare d'liial of the <on-

tract liv the opposite party shall he ooiistrned only as .i

denial in fact of the expres.s contraet alleged, or ol the

mat tors of faet from which the same may I'o implied I'V

law, auil not a.s a tleuial of the legality or suHii iciuy in

law of such contract, whether with reference t" tin-

Statute of Frautls or otherwi>c.

Again, Or.l. XIX. r. I.') refer.s to the Statute of

Frauds as on" of the things which mu^t lie c.\pro>sly

y\nui-
|iriic'lii

Til.' pr,-

stilt \>VA.

tier UlldiT

til.' !>.(:
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nii.si'il l>v th" pIcftdingH of tin- jMirty wlm iliMiit-s to

ol>t;iiii its Id'uofit.

-u'iiir' ?* ^^- '" ' irt<-<, tluToforc, in which |iloadiiii,'s I'.Nist

iiui.t !«• thi' Statute of Knunls niUHt Ih> exprosnlv raiHi'il l»v tli.'
iliiimiil.

I •• 1

ph-ailm-,' <>l till' jMrson who Ht'ck-t to uhc it as a •hfoiiif.

In any cu.hi' iiri<<ing urultT itroia'nlinj^.s in a .sutnniarv

manner wliero then- an- no |i|cailin;;-', the statute shouM
lie >et lip liy aHitlavit or otherwise as the eireunistancs

may admit.'

'I;.",-';,'"
!j602. it is not neeessary tlmt the (lefm.lant .s|,.,iiM

ilainj flic lienefit in the very words of the statute; Imt

he must chiim it in words efpiivalent. so as to lall th.

attention of the other party to the tinumstani e iliii

the Iwnetit of the statute is ehiimed.'

Zu'n'unt ^ ^^- " '''*' l»l''i"titr delivers a statement of ehiim,

iiiMk.s .,11,1 tl,,. defi'iidant delivers no detente, it aiiiK-ars il. ar
lllf.Ulll "I ,

, , -.
, ,

'

ri.M<iiiu. tliat the lieieniiant eannot ^et up the statute ai thf

heaiini; of the phiintilf's motion for )ud!j;meiit, fm

then the Court is to ;;ive siirli judu'raent as \ij)on tli.

statement of ehiim thi' Court shall eonsider the plaiiiiiil

to l>e entitled to.^

Written

ii. Wliiii -al'f<i'i, ^ tl(, sfiitni,.

§ 504. Till' ohjeit of the Statute ot' Fraud- heiii.

as r>'j.Mirds tin' eontracts now under consideration, v

t lit' sc-t'liti ;l( titM!' I'l N't mpht it-S V. II If luf'il'l' >>,

jr.'IO I K. I! T'.tt;;iirtiriii.'.l. |l!Ui>j-J

K.r..."..;i: T'.i|...I. K U. li.'.'l'i, tl.i'

ii-lVii.i.uit !. ;i I '.Mihiy ' '"'irM :i. il .ri l.ir

rciil I l.iiiiii-'i uimIit Mil ,i_ii'Miciit l''ir

.1 ii'lSf cii'hifil llii' i\ii.|rliri- (,r ,i|js

tnuflii.liM ,i-n( nnii, Imi .h.l ii..t,

••iliirr iy ii.ticc ImIt" tli-' l.iir-

in,' or 1a ;ir„"ii i. lU ;ii ti..- h. .i

iU'j, r.tiM- ';} 'li'l'i iii.i- 'iii'lir -. i

I' till- S'aiiiti' .!' l-'r.i'i 1-. .|ii.l-'

UK II' W.IH '.'ivi 11 .l_'.lil;-t llilll, illlil, I!.

1' .lihtirl li;iviiig >ui.M-.|iiclili y i ; ii.:nl

ih"!!,. r .i(l,.pu I'T .-iil-M|iiriil r' ht,

it iv.iv !,,.!,• ti,:it ti,.- :-li'ii.l:iiit ... I'.i

l.i.t 1.1, »!• a .'lilvlHl' .lll'i'T -. 1 ill

y./- W i.;nrii \'.C. in //. ',..„ ..

.\i. /.../«..,., i; .lir. liL'l. I.I If t ,
'• .

.li-tiii. tiic-» .1 I'll .I'liiii; I1..U

|iiir.'.!, Iti/rtl V, .\i4i4ii, 7 I
1 I

'

L's|: ,/,,;;ir« \. -.„/'/,, [l,s;tn 1 . .

::-i, ;iltiriiM-i I,-.;.!] \V. \. , i;.,

.:i « hll'll I'.lSl- il W.lS II. : l.\

wii'h .1. tliit, iiM.ii^>ii : III' .lc|. .
, .,.1

ii'-'.i II I r. . |.|('a(lt.it ;i [larCciilir

'.
. U.iii ul' tin' >^t lit lite, .-till 111, .

: vi' .

]..iM.l(si llic .111. -,: (i...i, I r iil.i , .| I.-

.iii..wi..l til mill ii.i Ins ilrrciM-i- at tin-

iii.ii liy |l--aiUiiL; ilii' Till :• •;•

S.. I{. S. C. (i| ,. XWIl. I. II.
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|>iovciit tho inimhief nriHiii;r fr,,!n tho r.Mort to paml
I vidonce t(» provo tho exirttoncc luul the ti'iniH of tlio

allt'^'.a routract, it Im oltviouM tliaf tin- iiiiMrliiof is

nvoideil wherever there exist H, uiitlrr the hatxl of th

jtaity .sou^lit t(» lie ehar^'r<l, a w rittcii statement ion-
tainiii' .'ither ex [iressly or l.y i cssary inlerence

a 11 the terms of the contract,- that is to

parties (de.serilied either l.y names (ir des.ript

say, th

rot'ereni nitn

lon^i or

lent to preeliide any fair dispute as to

l\\r\r identity),' tiie suLjeet-matter of the euntrart.'

the consideration,^ and thc luiiiiiise. n.l 1ea\ in''

ii<'tliin<,' open to future treaty.

ii 505. Tliis therefore is sutfici-ut to satisfy the -N'.itui

iif til.'>tatute, and provided this l.e found, no foiniality isii!,

piircd, nor does it Hi<,'nify at all what is the nature
oi ijiaracter of the d(

atenicnt,— wliethci it I)

icumcnt containiiijr >urh written

Urial.

a letter written liv tht

party to l.e eharge.l to the person with wli.,ni he
• nntractcd, (.r to any other person, or a deed, or ntl

l(L;aI instruineut, or in affidavit.

It r

oiirt is Hot
III I

Ulli

I ha

pi.st of til.' intention of parties, l.ut only ..f evid
Icr the hand of one of the parties to tl

t he has entered into it. Any d.

him and c. ntaining the terms of tl

•-uttiih'ht for that purpi

ence

contra't

uiiH'iit sillied

•oiitract is

*1

/'. //, /'".//'"/. r,. n. Is i:,,. [n.iir ,\.

.

'. I' ' :l rmtillT 'llKIH:SUDll of

..f ,1,

ip. 111.,

.>ti.|,li(.ii, I'ait III.

>ii'ic till' cascr. .'IK' riled.

lain,/ I'

I r l>. I.

I' 'I "II uliich llic
I
Mriics,

'!iiiiMii~ly with Ijii-ii si;;-

• filtrail iuliiili lii.l

.l.il,.|ri

liy I'll 111,1. -i;;iic'.!

rcf.'

•.v:i> i,i-M 1,,

itli till

- illiiii ntly iii-

'titracl, aii.l !
(!,. •''n[.ti..II ill it

;

'" V. /f.,i,l,/,.r,

\pr(',-

1! IDHI 11,

I'lrt .1'
1

1

wriiin- iiiu^i

I' '"iilract till'

(oli»i,!..rati..ii ': /„ , Cliittv ]...!.

A'. K/„ s//,.

:(1,,

l.'iijti,,

.v.c

It
I',

111'

/•.,'/

1,11. r\: M.,ri/-.^ -|v,,;n

\V. X.4. rcviTM'.! ill
(

"ui-ii I,..!, ii

[If

A. 'A|./.s:;.

A'. //w,V,

I
(' at p.

.•a>f (at ].. I(>n A.
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Th« writ

liiH niuxt

t>\prp"«

Ciillilllilinl

c'liitrfti t

at tht'

flmi' wlini

IImMIII'IIIiI'

raniluin

i>r.rKN«i» TO TiiR A<rrioN.

'I'lii; i|ueati()n of wlitt in iien'SMiry t^) Ik> ftgrri>i]

upon, and therefore what in mN*«?)iiMiry to Ims cxprcwM'tl,

ID order th«t a writt^'ti meraoraiidum Mh»ll bo fvidenci'

of a i'<»m|)l('ti>d rontract, will Ik; found more fully di**-

I'UMcd in the irhaptcr' on the Incomplet<*ncMa of tlic

cuntrart.

§ 606. There in of cuurHO uo binding eontract whrii

the writinft a|>|>oarH only to Ik; U>mi8 agreed on a-i .1

ImMiM tor a eoutmet, und not the roiitraet itself;' or

whore it pnjvides that any of the termn nro afterwanl'

to Ito nettled,' or where the matt«r is uueoneludcd, hikI

one jMirty may still withdraw hi.t consent;* or wlien-

there a|)|)ear.-* any deHign of further nej^otiation ;
' ..1

where one of the |>artien wan at the time when tlu

memornnduui was sij^ned—whii-h is the point of tiinc

at which the .statute rcijuires the plaintiff to prove 1

conrluded rontra<t exiHtiu;?*

—

in*-:ipalilc of i-oiitrartiiii;

liindiiij^Iy." Theiefore where the purehaser's HoHiitnr

offered 2.">,()00/. for the purehtMC of an estate, wlii' li

the defendant's a;;ent aeeepted, "subject to the teriii'

of a eojitrael Iwinj* arranged between his [the vend'>i -|

soli<*itor and yoursidf," the Court eonsidered this tn '
!•

a roiitraet t«) enter into a citntract with res|M»rt tn

whith some terms were already agreed on, and 'iu'

rist were to Ite setthil i>y future arrangement, mul

that if they could \to agp'ccl on, this was to liccnm.

iiitiiiiiit«-<l tli:il in I iitry in a iiiiin'n v. 'fhi/nii-, St. Leiii. l,n\\ ..| !'

iiwu iliiirv, 11 II v»iii- !<ii:inii liy liiiii .",ii. S<-«', tiit ',//«»«(/ v. Ihni,' I' : ,

mill 111 hiciili »»iri ~ulti. Mill I Ap|>. t w. .'H I.

«iiiiiil clu, ' 'J'uicn^i/ V, l'roirihrr,'\ lii ' '

' I'urt III. oiiiju 111. All! i-tt :;|w : >/i.j'/'..r(/ v. h<>iii:itl,, .: \
.
\

lii.ikr,,,., V. iinH,.. I. i;..s i;.|, >i

,

II. ;ii ; u</r.,jv. Itnihrwi,:- W.I;

''a/'/i./yv. Hunk ((I'lhiU'riiltiMilriici \ Tl'.'i.

1. U. .'.('. I.. .".01. .\lu,.iUy V. .In/.f.//, 1.1 I'

- /V.nM. ,l/<'«/'.->i. Jl ll<. IV. .'.;».. It |.. M.".T,

»(/<«/ V. .Wk/.//''.'/.'''"' ^'- •^' ' '^''T>/ V. UrifHii, I.. 1:. '
1'

<i. 1 1

.

(RHi ((i»-i iiletl m till! year 1-<1- • ' I

' J.u! I,/ <i!i,t<nr V. l:-ni,:ir:l. I .';. .'.'^l^.^t...^» .fc AUt-lip^ r.t^,.-,

Kv. 71. '• illliriiictl as l.'iU Ulrrl-fll ^ I'^'.^ij L'
<

'li. ;».>.
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« vnliil ciintiAit : l»ut mucIi a <otitrac:t lU'ViT having

I

lieeii como t<», the Court (liMiiiiMt'il the piir«hM«'r'« hill

HMking for u 4jK.'ifi«! pi>rformaiie</ On tliin priiu'i|il.

the Hj.prcjv.i! of a draft <Iix'h not of jtm-lf constitute n

nmtrai't.'

fVeil WIU'IO it Tr.ily
iirilv.

I'ontnii t

K? int. i.,l.,l,

§607. Till' Court will refiimi to act

oiily"rontM iv/wonahly <loul»tful wliellier what |mH.m'.|

was only treaty, let the projrroMs towai.ls th<- .outinrH
i>| ajxreement li.' more or lesn."

'

§608. But the mere fart, ihuii^h «p|ienriiiu on the a f.,rm«i

I>a|M.'r, that a more formal .untrncl i-. int. mle.l to k
t\fiute<l, will not prevent a pajM-i .luly -ijrne.l an<l

< i.if:iinin« all the terms from Itcin;.,' a rontriiet. any
iiK.iv than will a r- feren. .. to (Ic.mIm tliereatter to !«•

cxeeuteil.* Therefore wli.re A. wrote to |{.,
"

I ,,»Ki-

you ;i,<)()0/. for tlie estate," and II. ivplit-l, "
I acpi

your od'.r, and if you ap|.rove of the inchw.'.l, nijrn

till' name, aiul I will on rueeipt of tin- (lejx.sit Hi<,Mi you
a copy," (the iu.hisurc was ii(»t jir.xlu. e.l), the Court
hii<l that there was a liiii»lin;i,' eontraet, and treated
the inehwure an a mere mean.s of carryiri'j; that contrart
into itfoet: ' and in another ca>c, a eorresponilonee
tl'out the takinj,' of a hou.se was held to ron.stitiite a
•iutti.i.'nt eontraet, though the a^i-nt of the les-sor

ac.rpted the oHer thu.s, "These terms I have suhmitted

tlii.( u.t..in.ir\ H;iy l.y Iiiv wilicilKf "
.

' //../.. 7(„U« V. .Villllf'tf,'M ItlMV.

II. N' '1 II. I,, f. Hi;. S.H-, t.K,,

llii,,. V. Il„ll, 7 I h. 11. .".I. Wliflliir

li.- rti.rr..i,.n ir. till' iiifiiiiT.iii.liiiii

'liil tlir eontrut i* miblrct Ik tin'

MlriA il ,.( tl,c till.. I.y tl,,. |,i,r.

'li.lNl'i. >..|i,itl>r H vll,Mli;li I., iN.lk..

•' r..|itr.irt couiliti.iii.il ;i|.|K_.arn

i' <il Hill. ('..i.iiBirc the ,.bmiv;itl..n«

1 l,.r.| (':iirii> ill //,(.,»,/ T. Ilttnir-

'''!', I .\p|'. <;iT.. at |i|.. ;!-.'l,
•..'•.',

'

il'f iii.i«mi'iitH ..| tlif t'.iurt ..f

\ti..ii i!i s. c. X I'll. |i. ti::. rt „</.
'•

I .. //„,/*,„ V. JJ,,,/.,
-

Cli. 1 1.

' - ; ..i.i ('hi/'i^rjitui V. ' nirr, Tl.'

'• I- 1*7 C'l.Msc to 1k' ,i|.pr..v.-l ill

- /'.»• il. l.'tiiil^.iin, V. I'rihiiiyh,

I <'ar. ,V I'. .iU.

• I'll- Liinl KMi.ii 111 llifl.l!i,(;H

V. /tl itro,, I I \',.s, ."I'.lJ.

' /'..ir/. V. h'rermmi, \i \',>. :\:,\
;

Krniir/ii v. I.fr, ,1 M. 111. S ,•

/>rr l.'T.I I'ramvorili m Hul./ir.,,/ v.

ltVi.l(7(;/., t, II I,. 1. ^'Ct . 1^,- I., |.,|

I..Ui4.i.i.'i' M.l;. .11 /'',.,.„./,»_ Ihr,,,.,,

I K.'. 711 ;
I „„lri) \. n„ii», 17 ,liir.

1 1 _' ; llriii \ >,..///,, 1.; (h. |). L'li^;

ali.l Huin-'i, 5 _"'
;.

• mitlunf <. .\',.,fh /Mstrn, M,lf-
l'i'iii<4ii .i<yi(//i />l»^l r, 11 iiiMv. I.

«"71

II-''

m

-1

•r-
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»"^«

\\h<T, II.,

llli'llt liol

Mat

til Mrn. H., himI I nm nuth<>nMoi| tn say tlii'V «r<' nrii-pfi'd,

iiri'l that liir -«i|i(-itor will lirnw u|> n |)i'ii|><r agrit'iitftit

fur Higiiiiturt', which I will fnrwiinl t<> yon."

'

§ 609. But wh»rov«T tlu* furmnl tinirnu't «ont«'iii

l»l:it»'il i^ ti Iw Hiiythiri>; n»nr« timti m«'r>ly micillnry i.

till* ri'iil (uiitriii-t,—wherever any mw term not «\

pre.^^e*! or implieil in the earlier eoiitrm t tui^lit Im

intr<Hlu<'i'<l into the rumiiil one, the HrHt t|<H-utni'iil will

Hot liy itnelf !•«• Iiindiiif;. Anil wherevir the r-nnrlnili.l

iiKfiire of the irmii<;einent tliM'H not evidently a|i|M.ii

on the writinL-i, tln' fatt that n nultsetjuent and nui.

lornial iiititmct wan eiiterid into will Ik? strong i'\i

d<riei> that the previous n<'gotiAiion-t were not inteiidti

to amount to u i-ontraet.'

§ 610. In thf lane of <
'/lintiorl,- v. T/'< Miii<'fiifU>

I'l' Kill' tlie |>lniiititf had prit|>o8e(l eertaiii term-i ^i

piirehas)' to the del.ndant'« iit:entH, who had repli>d t-

the plaintilf that they were in-trmted hy their ilji tit

to proi eed with tlii' Male to him, and that a draff n.i,-

traii was heinji^ |ireparitl ami would 1k' forwurihd i

him for approval in a f'W days. It wn- contended n

the plaintitr.s I- half that this letter i:learly reeoMni/,.!

the fart that tlierc had In'en a eomphte sale to Inm.

and also amounted to a distiint anoptaiiee of ceit.ini

terms previously stated hy him m writing. lUil it

was held hy Lord Westhuiy that the true memiiiii t

the litt> r was that the defendant wuh willing to a'i.|i!

the phjiiititrs terms, if the plaintiff would a^Mer in i:

draft (oiitraif alioiif to ho sent to him. "
I entii' l\

aetept,' said his Lordship,* " tiie doetrili>' ronftii.i. ,1

foi tiy the plaintiffs Counsel, and for whiih thev i ii.l

the eases of /•'*///. \. Fioiinin,' KiiukiIi/ v. Lh' .u

T/n^ifi.s V. Itiniiij,^ whiih estuhlish, that if tlni

I'l

I >/;i/.ii'r V. M-lh,ii,ill. -J !>. (i. >V

Si„. 'ji;

- ludyiiiiij V ll7l<lr^.(,,ti II. I.e.

»•'.>, aii'l ]Milinili«riv |i|>. ''', •'><'•'>.

I l>c .1. \ >. •i.;-.

' 1 i»f •;. .1. .V s, tii.v

',1 \v». .i.M.

. M.r. til.

• 1 Ki-. 7j;>.
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Im'i'ii n Riiil iijfnM'iinMit, iiml tin- ti-iuM i>l' if !im> fvi-

.l.Uf'i'il ill (I iii«iiri«'r to miUnfy ![».• Stutiifi' »( Kniiiil^,

thf ii>»r«'onn'iit hIuiII \h< biiuliti^, altl|l)u^|| ihf imuIum

mny linv<' ilfiltin*'! tluit llio writing in to mtvi' milv hm

iiistrUftioiiH for II form il iij^ni'iiu'iif. or iiltliuii;»li it

iii.iy Im' (til i*X(irf"H liTin tlnil ii J'ornml iivrtM'mi'iit «hiill

In |)ii>pikn.>il nii"l Mi^rtc'l l»y tlu' |iaitif*. As soon uh

till' fiM't i-4 t'HtiililisliciI of till' tiiiai miittml ((-(Hi'tii of ttu*

pirtitM to icrtiiiii t«?riu*«, hikI ilioii' t<'iim uic cviili'iicol

'•y iitiy wrifiii'4 Hi;»i»'il li\ the purl t<i I Imrjifl or

lii-4 if^'t'iit lawfully aiitliori/f<l, I lien- i>\iHt ail tlic

111 iliiiuN, wliK'h this Court ri'iimic.^, to iiiaki- a lf;,'ally

liiiiiliii^ foiitMit. hut 1 to II |»ropoH;il or otti-r an

.(••sfiit Ik' t;i\ifi sul)jfft to .1 pro\ iHioti as ton tiiiiiriu't,

thru tli(> -stipulation as to tlio • oiitrart is ii term of tlic

i-M'iil. ami t'lfrt- is no ni^ivcmi iit iu<li>p<'ii<lt'nt of that

-tipiilatioii."

^ 511. TIm- law u{)oii this |ioiiit Ii.m Imiu '«iim-

laaii/. •! .IS follows Ity IfHwl M.U.' .

"If 'oiiii''<, tlu'ii'lofc, to this, that wlu'if you havr

' |irn|.i.-*,i| or a;ijrt'iiu<iit mailf in wntiiii.' fxpii ssnl to

'»• -iili|<'''t t'l II toriiial loutni't lii-iiiir pri|iarcil, it

nir.iii^ v\h;it It ,^,iy- ; it is siihj.i't to aii<l is ili'pi|i<l»'nt

ippii a toiiuil tiiiitrai t heiiii,' pn'|)aif<l. When it is

11"' r\|ir('-.:<ly .sfalril to In- "(ultjfft to a f'lruml luiiiincf

i; Imi iiiii<'s a >|Uc.stiou of roustriiction, wlicilicr ihi'

p.uiii'H iiitcn<U'il that llu- ti-rms aj^rtcil nii -,houlil

iiu'iily l(f put, iiiiu t'orm, or whctlu'r they -^lioiilil ho

-!|hi('. t to a iH'W a'^ri'i'Mii'iit till' torms of whiili an' imt

r\plr-.s('.| ill ili'lail."

Ill that >a>c ai 1 Dnlm-^ly a writiut^ piirp'irliiii; to In-

111 a,;ii'iiuoiU for a h-aM-, hut t'.vpnssi'il t.i ho " iii,i«lo

' 1:^ ll'i-.,. V. Jl.i,/, 7 ( II. |>. at W. Il^; ll,,i,r,„H, v, Kui./'.f. .;.!

-',
I .:i..w...i ill /;,., ,irr V. .NVriV/,-, 1.. ,1. r. i'. •_".w

; /i,i„'.„,.i:, ^.

> 1. !•.. :;.'!. Sn-, I..., liiiluintns l'l,„tf,y, .'..", I.. .1. Ch. .l!'. . .M I-.
'1'.

/.•'•(„•, ; |i,- 1,. J. A s. ,»s; 7; -«i„t.i i; l.,i„i ' .. V. A'.'r, ,• r
•''••/ V. /v..,-,,,,./, I,. 1!. J I'. »'. /„,„,/, Timl:,.„„.t i;,jn.,,,y .„„..,

'

'" "'""' v. .1 .,7/,, .II !,. .1. w I,, i;. ,-,;,,

ri,.- 1.

.ii>',.i

h . .

:

M II.
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262 DEFENCES TO THE ACTI(»X.

Croasley \.

MaiJcixli,

Solicitors
•' to iirc-

pare con-

trait."

liossitcr V,

J/i//cr.

IS

Muhject to the preparation and approval of a formal con-

tract," was held not to ho a concluded contract.'

§ 512. " If," said Jessel M.R. in another cas.

,

" there is a simple acceptance of an oH'er to purchase,

accompanied by a statement that tlie acceptor desires

that the arranj^ement should be put into some mon
formal terms, the mere reference to such a proposal

will not prevent the Court from enforcing the final

agreement so arrived at. But if the agreement is

made subject to certain conditifjns then specified or U>

be .specified by the pi-rson making it, or by his .solici-

tor, then, until those contlitions are accepted, ther

no final agreement such as the ( 'ourt will enforce." ^

§ 618. In a case in which estate agents received

an ofier for sale, and replied that they were instructed

to accept it, and had asked their principal's solicitor

" to prepare contract," it was held that notwithstand-

ing these words the acceptance was complete.^

§ 514. In the case of liossitcr v. Miller* the acent

of the plaintiflis (vendors) wrote to the defendant (pur-

chaser) reciting a parol offer which the defendant luul

made to him, and accepting it on behalf of the plain-

tiffs, and said :
" I have requested ^lessrs. H. & M.

to forward you the agreement for purchase." Tho

' See, toil, liiiiti V. Hu-ninsim, 1

L. H. Ir. l.'>5 ; also Lloyd v. Suwill

(.where it was held that the vendor

could not wa'ue Mich a stipulation),

[181t5] 2 Ch. 711; 41 W. li. 43;

Page V. Xor/oIK; 70 L. T. L'l! ; .'IS

Sol. Jo. 20.") (DO CciiRluded coutnict);

H'tihun V. McAlliiin (letters uot cou-

stituting a contract), 8" L. T. ,047 :

and Clar/.- v. /laliiiison, 51 \V. It.

443. In the last-cited ca-se Fi/hi/ v.

Iliiiinsell, [181k;] 2 Ch. 737, was

iliscussed.

^ (1r:^.^h,j V. ^hyr^irk, L. 1!. 18

Eij. at p. 181; followed in Joues v.

D,imd, [1894] 2 Ch. 332.

/I'linewell v. Jui/^iuK, 8 (

70.

' 3 Apjj. ('a.<. 1124. re\\M>iii^ in

decision of tlic Court dt' .Vpiieal,
''

I'll. I". t;^8. So, too, .VoW/. V. ;(/-

(/((!/, [I8'.t8] 2 Ch. 128, at p. 1:;:'

(this lase was ipiestioned liy Ncvilii-

.1., in S<tiita /V Latiil C'n. v. Funfhi'

L<i)i</, Tiinher, niid Hutlirmjs ' »•., !.''•

T. 1,. ]{. r>34); and FVhii v. //««,-

.vf^/, [l.MiMi] 2 Cli. at \,. 742. Cf. tl,.'

observations of Jai[ies L.J. in f^inilh

V. Whdtr, 3 Ch. 1>. at y. 50, a:; I

distinguish linen v. Sn-ai/ifni, 1

L. H. Ir. 1."..-..
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i

purchaacr replied in terms of acceptance ; and it was held

hy the House of Lords that the contract waa complete,

notwithstanding the expressed intention to forward a

formal contract.

§ 616. The statute requiring that the agreement, Agree

or the memorandum or not*; thereof, aimll be signed mki'i'mI by

l>y the party to Ite charged therewith, or his agent, ollhr"*

and not n'quiring that it shidl be signed l,y both parties

to the contract, it has been held, botli in Courts of

Eijuity ' and also in Common Law Courts,^ that a signa-

ture by the party again.st whom the contract is sought

to be enforced i.s sutHcient.

§ 516. The statute requires a signature and not a signature

suVjscription ;
^ tlierefore all that is requisite to satisfy

the statute as to the signature is, that ilie name be

inserted l»y tlie party in such a manner as to govern

and authenticate the entire instrument. Accordingly,

a letter beginning " Mr. Foljambe presents his com-

pliments" was held duly signed.* The same was the

case where A. wrote "A. has agreed," <fec. ;^ where B.

wrote " A. agreed with B.," &c.,' and where an

auctioneer named Peter Roe, who had been duly

authorized by the vendor to sell, wrote " witness

—

I'etcr Uoe " at the foot of a memorandum of airreement

containing the vendor's name.' An atHdavit made by
a person has been also held sufficient."

§ 517. The signature must be the actual writing of Must bo

the name, or the doing of some act intended by the li

person to be equivalent to the actual signature of the
"*'"'

name, such as the mark by a marksman. Therefore' u

writing

tbe

' Sfc supia, § 470.

- E<jn-U,n V. Mathtivs, C East, 307

;

AUtn V. Beiiittl, 3 Tiiuut. 10',) ; J.tiy-

thuarp V. Bryant, 3 Ring. N. ('. 735.

See the editors' n. to ^wvet v. Lte, 3
Man. & Ur. 462.

^ Per Lord WeRtbnry in Cntijii i\

Vaivn, L. R. 2 H. L. 142.

' Oijilvie V. Foljamhe, 3 Jler. 53.

' l'rop,rt V. Parker, 1 R. & Jly.

625. Set! also Westurn v. RushU, ''<

V. & B. 187; Murison v. Tnrnour,

18 Ves. 175.

" Uleahky v. Hinitli, 11 Siia. 150.

Wallace v. Hue, [1J03] 1 I. R.

ii'j.

JIarfarorth v. l\imiij,i Drew. 1.



JG4 i»i:fkn('es to thk action.

In pt'iuiil

In priut.

Initials.

How fill-

iutiiit to

sign ncces.

sary.

luttor Ito^iiiiiiiu'f "My dear Uoliert," aiul coiicluiliiii,'

with the words " Do me the justice to l>eliovo inc thi^

most atl'LTtioiiHte of mothers," was held not to he

signed within tlie statute.'

*5 518. A si<,Miati"-M ill pencil is not lu'rossarily

dclilierativc, an'i may 1h' t'i|ually hinding within thf

statute as one m ink." And even a printed niinie may
avail ; so that where .1 vendor inserted in a printed

invoice with his name on it the name of the punhaser.
it was held that there was such a ratifiration and
adoption of the printed name as made it a ugnaturc
and satisfied the statute.' In like manner a stam|.

nuiy III) doubt lie used for the purpose of signing.'

And tlie writing of the name of the setider of a tele

gram Ky the telegraph clerk, where the sender lui'l

Idm.sclf signed tlie instructions for the message, has

been held to he a good signature Itv an agent in that

beliair.'

It seems too that the setting down of the initials

may be a sufficient signature."

§ 519. It cannot be denied that there is some coiitlic r

of authority on the question how far the writing of

his name by the party must be with the intei/t n\'

signing. There is authority for the proposition that

such a writing, t ven with a ditlerent intent, nia\

amount to a binding signature. " It has been deeiiled.

said Lord Eldon (then Lord Chief Justice of the ('(unt

of Common Pleas), "that if a man draw up an agree-

ment in his own handwriting, bejiininns ' I, A. I!.

' Sdhi/ V. .S.M^, :; MiT. L'. till' illiistratiim tliero i;iveii iVoiii ;i •

- Lititis V. ,/niiiis, 7 lla. 410, 4I:i. stamping nf Letters I'atent !)• Ki .

' .i.hn.l.lrr V. .V„i,(V, 2 M. k S. William III.

L'tiii; iier Lord Kl.liin iii SuuHiUrsun

V. .hii-km.it, '_• li. it P. L'.'IK ; Turret v.

'Vi>y..«, LIT W. li. 7eO; IS L. .T. Ch.

5'i7. Distiiii^uiHli ffiiili/tuhy v. If,)i,/,;

[I'.KAJ] U. .\. 40; SL' I,. T. 117.

' llrini.K V. Jlniiujitl, L. U. :! C. 1*.

i;>S. See .lis,, 1 Mail. Cli. ;i7G, and

"'

frixlicill V. fV((»''/«, I-. II. •"> I '. i'.

'' Sec PhiHiiiiure v. Jturri/, 1 i :.

513; Jdcoli V. Kirf., - Men. \- 11.

-21; .Su,'trf< V. J.ef, o Man. ^V ('i.

102;—cited St. Leim. Vend. ll'l.
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agree, <Sii-.,' and Iciive ii jihue lor a sij^nature at tin

tttom, liiit never sIlju it, it may lie consuilered an a

note or nieniDramliun iu writinj^ within the statute.

And yet it is impos.sihlc not to .see that the insertion

of the name at the liej^inning was not intenile<l to lie

a signature, and that the pajxr was meant to l>e

I I
iuL'oinpletc until it was further signed ;

' ' and iu a

I
siihseijuent ease his Lordship said :

" It is true, that,

where u party, or prineipal, or person to lie hound,

signs as, what he cannot lie, a witness, he eaunot he

umlcrstood to sign otherwise than as prineipal.
"

'

But in other eases the Courts have had regard to

the iutention of the writing alleged to operate as a

signature. The Court of Queen's lieueh on this ground

held that a person capable of l)eing a witness, and

Mgning as such, will not lie hound hy the instrument

as a party, or as agent of a parly :
' and where the

names were written at the hegiuning of a paper em-

hodying a contract which concluded witli the words

"as witness our hands," and no signatures followed,

I f it was considered by the Court of Common IMeas not

to satisfy the siatute, bei-ausc the concluding words

evidently showed an intention that the paper should

be signed at the foot.*

§ 520. Some points, however, arc clear. It is clear

that tiie incidental introduction of his name liy the

party to be charged for some distinct and ditlereut pur-

pose will not do: as where A. wrote on a memorandum

lucilll lllill

iiitrodui'-

tiuii of

name for

(litTlTullt

l'urpu~e.

i«:i

' In Siiiiniltisuu V. J(i.'/.,w... 'J I!. tUe urlicloK.

.V r. I'a'.i: referring iippari'ntly in ' 'VusW/ v. ,l/r/,t,-, 'J A. \- K. ."iOi>,

Ki<i</lit V. I'lirkfnd, 1 l-;sp. 1"J0 where tlie Court il.nilited tiie ^il.o^e

( r.yre C.T.), <lictuiu of Lord Kldon in C-iles v.

- CV.,s V. Ti-vuthkk, It Ves. at Tn-cuthuk ; bnt see the ubseriatioii-

1'. -'.Jl. In IWl/urd V. /le<i:eley of Lonl St. Leonanls, Vend. lli).

(,:; Atk. oO.i, it apixiars that tlie * JluUrt v. Tithtna; 3 Man. .V

;-*r-.:r Wifj M:t;aeii:R,*u tiu* artiex':i '.».. if** '^- *" ~ •

;is witness, and was held bound by 4 Scott, N. 11. ISii. a. il'j.v. Tait,

tlie si;.'uature, was nut A jiarty to 2S L. .J. ','. H. 1"^''.

. 1

rl

'-'n
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Ututc u

weapon uf

(lofciue,

nut ut-

fi'iiif.

t'altui s.

i'liU'ii.

KEFENCEH TO TUE ACTION.

for a Icaac th»! wurd» " the rent to I* paiil to A. :

"

it was held to Im* uo Hignature l»y him.'
" I adhere," said Lord Selltoriie in the House of

Lords," " to what 1 said, when sittiuj.,' in the ( 'ourt uf

Chancery, in the case of Jnris v. Jlrn-ld;/,;' that the
Statute of Frauds ' is a wea|M)n of defence, not oflenec,'

and ' does not make any signed instrument a valid
contract hy reason of the signature, if it is not such
according to the good faith and real intention of the

parties.'
"

§ 621. The same principle was attirmed by the House
of Lords in the case of Cuton v. CufiDi,* where specific

performance was sou<;ht of certain heads of arrangement
set out in a written memorandum and there called
" conditions of a basis for a marriage settlement nmtu-
ally agreed upon in the event of marriage between th-

undermentioned parties ; " the parties so referreil to

Iteing the plaintitf, then a widow, and the writer of the

memorandum, who subsequently became her husband,
and whose estate was sought to be charged. The
document was not signed by the writer, but his name
and initials appeared incidentally in several parts of it

;

and it was argued for the plaintitt' that his name and
initials, occurring as they did below the words " under-
mentioned parties,"' were suthciently connected with
those words to enable the Court to treat the document
as a memorandum signed by him within the statutr.

The argument, however, was unsuccessful. •' If," said

Lord Westbury, in the course of his speecli,' "a
signature be found in an instrument incidentally only

or having relation and rei'eren(;e oidy to a portion of

the instrument, the signature cannot have that legal

' .'ilch'S V. MiHin; I Cux, L'l'.t; bi»o/,; ['S'l;" I C'li. at pp. 00, .:l,

Hawkins v. lloJmen, 1 P. Wiii!'. 770.

- In Iliissey v. llvrne-Payue, 4

Ajijj. Cas. .it p. u_'3.

L. IJ. 8 C'h. at 1.. 3«0. Soe, tw,

inr Btirling J. in Pattln v. Ilurni-

(defendaiitV >ii<;niiturf luit tiiial—

no contract), referring to I'tjia v.

VamjibcU, 6 K. & B. 370, ,',').

' L. H. 2 H. L. r_'7.

• L. K. 2 H. L. at p. 14;{.
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eH'fct and force which it niUNt have in i»rclcr to coini'ly

with the statute, ami to give autheiiti<-ity to tin- whoU*

oi the memorandum."

§522. Un the other haud, it HComH that if there Atuiti

111' an actual signature written with the intention ofwulfin™

8ij,'niug or authenticating the document, it is not the [,'„"*,,
'"„i.

K'ss operative ))C(aUHC the siyuature was attachetl for'.*'""'"

a i»urjx>8c <liHercut fnmi that of .satisfying the statute.'

Thus, in a recent cast- in the t^tueon's Bench Division,

the signature liy the chairman of a Itoard of directors

in tlieir minute bool\, pursuant to the G7th section of

the Companies Act, 1862, of a resohition of the hoard

to the eHect that a particuhir draft contract sliouhl I>e

engros.sed and exc *cd, was hehl to o[)crate as a

suthcient signature within the statute, so as to hind,

the company to an admi.ssiou of tlie contract, notwith-

standing that the chairnniu's signature had been put

to the minute merely in order to verify its accuraty

and without any intention of attesting or verifying

the contract.- " The (juestion," .said Lush J. in de-

livering the judgment of the Court, " is not what its

[the minute's] object was, but whether it was a written

and signed statement of the contract." ^

§ 528. But in another case, that of Elii/ v. I'/w eu->j v.

/'•'^ifli'i- (ivvrriiiihiif Srrnrlti/ Life As.yHranci Co.,* the
/,i'.'^. f^^''

(juestion being whether a clause contained in the ^s»«""'"

Articles of xVssociation of a conijjauy to the eticct that

a particular person should be the solicitor of tlie

eoiupauy, was a contract with this person, the .ludges

of the Exeheijuer Division held that if it was such a

enntraet at all, the signatures atKxed to the Articles

liaviug been attixed allu intuitu could not satisfy the

statute. I»i the Court above '* the case was diaposed

' Sir, lioweviT, ptr Lord Stllxiriif

ill lluwy V. Jloine-l'ayiit, 4 Apii.

- Jonei \. Vkloria Gravimj I)ut/,

'"., '.'Q-B. L). 314.

-J ({. I!. I>. at
i>.

.".L'l.

' 1 Kx. Li. LIO. Sie al>o /j'rtiirnt

V. Jm Tru,i<lwl,:\:ih. 1'. 1.

• 1 Ex. 1'. SS.



:o8 DKKKNCKS TO TIIK ArnoN.

il 4

tinii iiK lo

till' trill'

|iriiioi|)l.'.

A^Mit.

of irros|)octive of tlic Htatnto, nii tlio ^^rniind that the

Artitles of AHri(M-iatinn were a niattor lit'tui'i-ii ilu' -^liiirc-

hoIiluiM iiifrr ,v, or till- HhiirolioMcrs nnd tlu^ iliivclm-i,

aiiil dill imt iroiitc any lontnut l»ftw<'oii the Holiritur

and tlic i'oiii|»(iuy.

!5 624. It in Huhinitti'd thiit no writiiiy; of u naiin'

at tho lH'i.d!uiiiij,', or riul, or in the cimrso of a paiitr,

is a signiiturt' within the statr c, unlt-H-i tho Court <oii

chiilc that it was there placed with the intent: >i> ol

antln'iitiiating the entire paper: l>ut that if thiTt- \n'

HUi'li a writiiii,' of a name, it is immaterial whether the

sij.Miature was attaeheil with the inte.ition of evidciiiinLt

the eontraet or for any other pui[>o.se whatever.' All

motive.s.oiiject.s.and purposes beyond that of authenticat-

ing,' the paper are immaterial.^

§ 525. Where the contract pur{)ortH to he .sij^aied l>y

an agent, it must he alleged ami proved iiy the plaintitl

that the person who signed as agent was authorized to

act as agent for the purpose of coneluding a hindinu

contract of the nature of the contract set up.' It is not

enough in the ease of a sale that the agent was appointed

to negotiate fm* a sale
:

' it is not enough that he was

appointed as the person to whom intending puniiascis

Were to apply to treat and see the property:' and

further it has l»een held that a written retjuest i>y the

' Sr /:,-<i„M V. //.»(;-, [IHU'J] 1

<}. IJ. lit pp. 't'."'; ."I'.t", in wliicli casi'

a iJit'iiKiraiiiiiiiii of a^rci'inciit coii-

tiiiiiii.; tin' ilclVinliiiits' iiatiU'S liail

U'lii wrilli'ii nut by lluir aiitlmrizi'ii

agtiit, and tlicn jiri'scntt'd to tlie

plaiutitf f.T siiiiiatiiii' liy liiiii.

-' Sci' till' jiiil'.'nn'iit« ill B'lilii/ V.

Satdinij, 'J C. 15. N. ." .s4:!.

• lllore V. ShHiiii, :'. Mer. 'I'M
;

I!, r.lt'. ll'MiM' agents ainl i>!at

a'4' nis, as .-ikIi, liavr n>i aiitliuii'.

tn I ;iiiT iiit'i 1 uiilracts for ihciri'i!,

pliiyiTs: tlii'v have nnly to llii.l

ln'r.-oiis who arc «illin'.' to loiitnic ',

anil siiliiiiit tla'ir names uinl oH'it- '

the cniployi'rs. Tlnimnii v. /.'-'.

[I'.IOT] W.N. ITe.

' Cl„i,lhn,i, V. .l/.<(.r', [l-'.'-'j

W. X. I'jr,: i;l 1,. .[. (h. <\: \ : II

liiflipmy V. Wharton, :! l)e G. M. ,V \V. it. ;!'.i ; ilT L. T. 257. Sr- ,:<,„h i,

li. 1)77; •; H. li. t'. L';i8 ; Firlh v. J'ritir v. Mumr, ',', Tinit'H L. It. '..'(,

'Ji" nictiiiij, 1 Jul'. -N. H. HOi) (Woiiii .-"'i ijii.

V.C); Wi./ V. O'Connor, T.' Ir. <'li. Oclirii, v. JJrin.l, h. U. .". t . I'.

K. IJl: ovcrruliu;; S. (J. II Ir. Ch. Ij'.l'.i, n.
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I

owiirr of frt'i'liolilH to prMciire n [)iirrhiiHi'r for tlit'in, miuI

ti> mlvfrtim' tlioin at a tcrtiiin |»iiif, is iid iiulhorily to

fiiitT into an o|)rM i-otitimt of salf, ami i.s pioliultly no

autlioiily to contrait (or Hale at all.' Iltit mi authority

to xfll rt-al oHtate /iriint'i fm-'h' ontitlrn tin* aui iit not

only to nej,'otiat»' for a «ali', lait also to sij^n a l>irnliii;i

(on tratt of Hal* Kurtlu-r, an oxri'ss of aitflioritv on

tho part of an agent will not nofi'SMarily vitiate a <on-

tiait, anil where surh an cxi-css is niuler tiic i in-uni-

.itaufcs not unreasoimltjc, spccitic |K'rfornianfc may,

uotwitlistan<ling tlie ex<ess, he enl'oriTalile.

'

§ 529. As the statute does not re(|uir<' an agent for

signing a ('ontra<t to l>o aii{)ointeil in writing, the

goneial law applies in nueh eases, and eouseipieutly

tlie appointment may Ikj mnde as well l>y parol as l»y

writing.' Hut the tiuit of an appointment liy piirol

must, of course, if denied, he proved liy the person

alleging it.^

§ 527. The t'ourt may loueluile in favour of the

ageu(;y in any of the following ways :
—

(I.) The Court may come to this conclusion from

direct evidence, oral or written, of tlie appoint-

ment ; or,

(J.) I>y inference from the acts, letters, or conduct

of the partie.s, or from their relations to one another,

or, in .short, from any cviileme h'gitimately raising

tlie inference of agency."

|i"iiit.-.l

Wli.r.lli..

I Mcrt will

loiiihiili'

in fuMiiii

ul thr

uKiiii,\.

1. Dirtcl
u\ Idfiico

li. lutor-

i

iij:

} .: ' Ihiiiin' V, .s/ik;/), I,. It. Ill Kii- AoIkiI \. l.fvii, lo lliiii;. ,il p. .'!7>

:

,
l"'-. l'istilli;ui^ll .Vi((;K/i;/i V. y'f Hfc, llennl v. I'ilkij, L. It. I ( li. .MS;

.'.J L. T. fit*. f'./rc V. Maiktuzie,W L. .1. ( ii. "<ll.

t j
- ll'is, i,l„uin, V. Ihhoii, [1:mX>]1' • /(jm.,< v. Snu'tl,, [l^'.ll] 1 <'li.

: I ( li. li'iT, J71. ;(sl : i;:; L. T. :.jii: oil \v. I!. ;:!m;;

Hn,nfJ V. .V,ri7/»-, 5;; Soi. Jo. itftiriiiea [ISIM] \V. N. 175 ; (m L. T.

^•••-'1. 511.

' U'ltllir \. f/'„,loii, r> Yin. Abr. " l)i/its v. Cruiio-, '.' .Inn. iV 1..

"-'I, 111. ITi; Cvlis V. TriailhUk, !• Itil ; Uliurii v. Millii/ari, 'SI IVmv.

N vr. 2'.'.'., j50: Viinan v. Voouc, I wu ; i'c//.- v. JxasK; S^i ik-av. ";t;2

;

iStli. \- l4ff. '.'•_'; Kmmrr$on v. Ifre- aftiriiu'il in I). P. .".'< L. . I. t'li. l.">.")

;

li», '-' lauiit. 38; per Timlal C.J. in liitisiter v. Mitlci: .'. App. Ciis. lllM.
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^«iiit«tiun.

t. lUUi).

if a valiii

ratltlca-

lioii.

(:).) All alleged primipal, thou;(h ho ra«y in fii<'t

have ^ivcu no authority to tlio alleged iiK<>iit, may
l»y rcproaentatiotiH whi<:h he has madf to the othor

INiity, or hy iiiduciiig him to lay oat money on thf

faith of tho (dieted agency, Im* i>atop|icd from denying

thf ageni;y.'

(I.) Katitication may take the place of agcnty.

lU'Vv. tlie maxim applies, iiinnis vntihnhitio rih-i>ti<ilii-

fur it imni'liifi) ifi/iii/kinifur, and thcrcftirc tlie miiIiso-

• juciit ratitication of ii coutrat-t, entered into liy n

petHoii then unauthorized an agent, taken it out of

the fltututi'

;

' and this ratiti'-ation need not l>c hy

any express act; it in enough if the piiity whom-

authority in rctjuircd take the licneHt of the tnn-

tnict, or oven if, with a full knowledge of it, lie

jMissively ai:<|uiescc in it for a length of time longor

than that rwiHonahly to lie aUowod for the oxproHsiiin

of dissent.' But it will not Ihj implied from vague

exprertsion.s to a thinl {)cr«on.*

§ 528. For a valid ratiHcatiou it in iieceHSiiry that

the person who ratifies the contract should have Wcu
in existence at its datc;^ and further, that he should

Ito the person in whose name the agent has profcs.si'i|

the act." Thus, where Uie prctt'ndcd agent profc-'st'.i

to contract in writing on behalf of a marrieil woman,

' lUilllnlllJ \. llVl'OVoK,'; II. I,. •'.

2yis, 'J'JT
;

/«i' I.onl rraiiwurtli in

ll'irtistl, II V. Di/atiii, 1,. It. I H. Ii. it

J..
l.Vx.

- Miirhan V. Dunn, 1 liiii^. ''-2;

I. Iijwaij V. Wliiirt'in, t; II. L. <'.

U.IH, _".til. See, tiK), FiliDmnrin v.

Uiiijli-y, ti Kl. .1- HI. w;s ; .s il>. ii»;4
;

:• II. L. ( . 1>*.

Jiii/ij V. .stijiiij, :', Siii. A G.

•jii'.'; iilliriiuil (i \V. U. oMi; llice

V. (fConriiit, 12 Ir. tli. It. CJI, l:ll.

Al::! :;cf prr Lr,u\ H.it'ir:;;. V .u

I'hilli^ut V. llunifriij, \,. It. <J ( h. at

p. 77s.

' llidijiniii V. WliartuH, 11. 1..

Kihtn- V. Hiuttr, I,. I!. '.' (
'.

1',

171 ; Scolt V. Liit'l Kliunj, L. !!, -'

<'. r. L'/i.'i; Mvllmiln V. I'oitu AUi/i'

,

il-c. Ititilnny l',i., I,. |{. '.( ('. I'. .",n ;

;

/« rt Surtliumln ihnnl Attuiii: Ii'''

^v., ;i;i t ii. n. in.

" Wih'n V. Tiimmiin, U .Man. .V

<ir. J.ili; Iter I'arko .!. in Vni v.

A^hhj, 10 U. & 0. at [). -IW. St,

t«"', MHiaft *. tfuMrjn'if \_i'^'J
i
j i * (1.

J13 ; and cf. Atfiy (iiuirJiunf v.

Murfhy (ISIMJ), I I. U. i;."..
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^

it WHM hol<l that tli« litiMlHttuI (•itiM nnt ratify I ho

roiitnwt, nn he ha<i licit U'on namiMl hm a princijwil.'

A contract riiado hy a man i>urjv»rtinj( arut prof«M-«ing

t«) act cm hirt owti lK>half alono, ami not u» iM'lialf nf a

|irin<'ij)al, Itut liaviij;^ an ntii|iM.|.».H.<l intention to uivc

thi' Itonofit of tiio (uditrart to a thirl party, <iimii»t iw

rntiBcd l»y that thini party, ho an tt» nnilcr liiiii aMo
to Huo, or lialilc t.i Ih' .niied, on tht- fontrart. The
hy|)othcMi» of ratitirdti.tn i^ (liaf fhf ratifier in nlroady

in apjK'aranre the <ontruiti»r, and that, l»y ratify inir,

ht' liohln i\n tloni- for him what already pnrfxirttMl ..r

proftvHM'il to Ik' flone for hini/

§529. It \n now il.arly i|t<i.le.| that, nt muIi's liy

ftui'tion, auctionporn an* aj^ents of the hpuniiaflcr a-*

well an of the vendor.' This eon<;ln.sion scenn to have
Itten arrivetl at from the ncci-.Hxity of the rano, ami
the jieculiar nature of the moth- of .sale.* "The nature

of the pHK-eetUnj,' hy amtion,— " miid Lord l,ani,'dale

M.R.," "the hidditig for the purpom> of makiiij,' the

purchase— the neee.ssity of making a statement of the

Itiddiug— the dirtetiou to the auetioncer to write down
the hidding, which is perhaps involved in the very
priMe-SH of bidding, and Home other rircum.stan<e.s, iiH'ord

intelligihle ground for the decision in Kinnhrsoii v.

Ilftis* and the approl)ation which has since been
bestowed uprm it." Where tlii.s necessity does not
exist, as in a 8ul)se(|uent punhasc in private from the

ti'mcer.

' SiuHihnun V. (liijilhf, .", H. >fc

<•. IMIt; iiii.l «* //,.,„<• V. Ifu<,k; I.. 1!.

6 Kx. Hit.

- Kiiijhlry, Miusttfl ,i: Co. v.

Piiiwit, [1!);)1] A. ('. at iip. I'-i.t,

•-'•"!•, revfri-iiig [I'.KK)] 1 Q. |J. (;."),

C. A.

' Eniiurrfiin v. Il,,li», 'J Taunt.
i"'

: Wliitt V. I'mrtiir, I Taunt, lioit

;

Ktiiii'i/n V. I'ri>cti,r, .'? V. & H. .")7

;

;^. * . I .1. & \V. :^ioij; Jlii<:t:mitHt>r v.

\ V. ;i|5; A',///.// V. /'.(,/, I.. II. 1

<
'. I'. ~(), Hi; .N(/)i« V. l.aiii/fli/.

[IHiMJ jrl,. ,.,t p. .IJO; >f. ll.irlUtt

V. J'unirll, 4 \. & K. 7!tJ.

' ^'..j./.// V. Arrher, J .\. >v 1).

.VK); Karl ./ au,„jal v. Ilaiiinr./. I

Kv. 7H8, atlinncl i,, I). 1>. ,is /.,„,/

Olenyal v. Thi/mii; St. I,f<)n. I.aw
"f rrii|), "]tl.

la A--:r/ li.ii

ll„n; Yen, 341 ; S. C. I't Vi
1 Ki: at

IJ'J; Km worthy V. ^ichufidd, 2 15. I'aiint.
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27.!

Alltli. ,t;

o( Ml'

timii vr

Ai^.'tit >t

I i Hirer's

. I.Tk.

iiu> tiohivr, iiK ftiii li rtjjiMK'v nrtM'n ' WIuto, l»nw«vir,

iilti'r III! uiiMiici t'Mtful Mnl(> Ity atii'tinii, Imt lH>fi>ii> |||.

aiii'tii>iiii>r liAil li*ft till' riMtrtiiii, a |>uri'linM<-i umi crtHini >t

from til.' ainfiidH'i'i'M rlork tin* niiiuiiiit <>( \\u< ri".i'r\ii|

liiiltliiij,', iiixl i»s;pt'oi| to laki' thi' |>rt»|M'rty nt ilwif [iriic,

ari<l Hiynpil a liiiMiiii; |ta|MT I'M' ii, ImiI «iil)'<i .jii.iif I\

iliiiii'il tlio iiitthnrity of ilii> iitK'tioncii- t<i art uh tti.

\i ikIuiV a^-i'iit, it wa« IhM iiii|iiiM.Hili|<> for liiii) i.t lun

tfihl that till' .Hitli' <tti<r|it riut tn Ih' trc.ti-il an )iii<< l<\

aiii'tion.' Hut tilt' aiitliority wliii li tlii> |HiirliiiMi'r :ii

an aintinii rofifiTv ..j'Oii tlio iiuitioiioir iN'iiiy ait autlinrilv

t'» tnnkf a mimito or moril nf tin" l>i<l)liii;r at the tiiii.

aiiij an part of tli«> tiaii'^artiiin, tlic aiiitiotD'fr caiiiiut

Itiiid the ptir'lia.xt'r liy siyniiiy a iniinDminliint of ckii-

tiai t at a lat<r tint*',

—

a wrek, tor iiiMtaitii-, attiT tlii

>ak

§ 590. Ill onli'i' to |.rovo that the au<tionc«'r on a

Half I'V aui tioii wa-* the vcndor'H aymt, it is milv

iieceHrtary ti' prove hy wlioHe in^tnirtioiH h«' aetitl:*

nml it Meeiits that after the lianiiner han fallen tin-

veinlor iM not entitlnl to revoke the authority of tlir

ait« tioneer, although, at the time when thi' vendor neck-

to revoke it, no written eoiitraet has Itecn Hi^^ned.''

§ 531. Ah an ajieiit may not witlioitt e.xpreM.sautliorit\

dele;.'ate his uitthotity to another, an auctioneer caiiiiipi

without pciiui8.sion appoint another toconducf the .Male.'

and, for the .same reason, the ilerks of a'^cntM are imi

aijciits •or the piiiicipal, unless the principal ha.sa.s-eiifcii

o their actiiij; as .such.' The ait<ti(»iieer's elerk at .m

Miction has not hy custtmi authority as the puichasci\

a<,'ent to enter his name at the time of the sale in .i

' .V>»'.i V. t'lir, 1 H. \ N. IKI. Sf liirlliiT, .-i^ l.i ihc aiitti'iini

/:/>, V. /(„. w>, /. -^ I'hmv. '-"Js. Miiili.irily. McMulUn v. Ihllfrr;i, I. |:

//.// V. //,(//,, risi'Tj I Cti. .it 111'. I,. ;,t |.. 4i;,".
; lllrfl . r/.,»..,

p. <;7i ; )5 \V. I!. :;>. .">»'. 1'. 1). at p. ;iM;.

' (uii,iil..r I'ikr V. IIV/.«.„/, 1 .Iiir. " Diirt, V. A; I', i Ttli ..!,H!.''i.

X. >. .V.i. • Cithtty. Tnrothick, H Vi-. I'll

/'.'// V. ir,//>. 3(1 IUmiv. •.'.'0. {{. lUi-ily. llmilhi-.AW.k \'\.\\ .



»r.\Ti TK or ntvtiw am» i-aut i'K,(iri>ii\i\M:i:.

JMH)k,' l>ut it iiiny W mIidwii that the punhniti>r, liy w..r«l,

^ii^n. iir utliiTwi"*.', imthr»ria!.".| tli.- making of Hii.h

lutry : ith.l vvIuti' llmt ih «li..wn. tin- cl.rk^ ^iyiniUiic

it II 4i}{iinfuri' o" U'lmlf of th,. punli.wr .ii(fi<i,.|it to

273

•iftiJHfv t|ii> Htntiit«' of KraitilH. ' It h IIM l«VlMI Im'i'II coil-

I'lulr.l that till' I'xiui'iicii'H of llip . am* ri'fjiiiii- that, on
.«l.-t l.y nui-tioii lit the [mwnr il.iv, tli. iiiirtioiici'r'H

• l.rk. niitiiiK imMi'ly \»'huU' |,i,„. m|,ouI.I I..- hel.l

iiuthoiizo.l, ^i.tnTnlly, to itign momoran.U on U'lmlf of

l.ur.liuM'i-^ ;
lull tliiit <<mtpntion Imn Ik-»mi jinli.inlly

n')f<tt'»l HH }{riiun<lli<HM.'

!^ 582. In one ciiho, a Holiiitorrmployr.i in u nmniii^'*' Solicitor.

iri'iity. who ilrt'W up n minute .f tin- arran;:iim>nt coini!

tu lit an interview', wan hi-ld not to Im- an agent lawfullv
autliori/i'«l to hinti tli«< piirtiix, ho an to niMk<' tlio inser-

tion of their namon in the minute a Miynaiure within
tli( statute:* nor \u\n a Holiejtor, instructcl on In-half

•f one of the partien to prepare a formal rontnut,
authority to ni-jn for hi-* <Iicnt any niemorati'lum or

note of the lontraet within the Mtatute.' It in no part

"I the Molicitor's duty to <lo mo.' Hut wheif letters

hii.l kM'u written \>y an ai,'eiit, within the Hi-ope of hiti

authority, rceogniziuj? and insist iiinr on the terms of an
allf._'ed rontract on which his principal was sued, the

I'ttcr- were h.ld by the Court of Appeal to cmstitiite

a inciiiorandum Hutlieient to satisfy the statute."

' ."/./.. V. r,.,/, I.. U. ;i Q. I».

-1". S,.,., t.,.i, /•„»,,• V. I'rttr;

;i -;'..] W. N. :17; i:\ i.. .(. I'h. :;,-,:
:

:j L.T.rv.

As III what mull ciitrioM iiiu«t

<lli,iil<il V. ThijitiK, St. I.f.,1,. Law
"{ I'rup. ,")li. S.>e .\\»'< /I, /,'.,'/ V.

77iUiii*)«, .1 IWiiv. Iii'.i : lli<i(iiiiirslii/

V. Ih llitl. IJCI. \- fill. 15.

" Smith V. \\%b<il,r, ;l I li. j). |;i.

iii.iiii, st'e lUKhliii, T. Whntinjf, S S^c, too, fi^rttf, v. Ii„w/,i„d, 7 II.

I". I>.7: hif'ra, J "it I •V N. lo.l

1 V. Laii'l

l>i>ilili;;iiii<li .Inllirf, V.

'' r :l.'C.

,aH'/m.v, [Is'.il] 'J Ch, lUamUni. Is W. It 7.st

Morilz

JtuU; [18ii7] 1 til. at |0, «:i.

f/(«, [1 -;»;•] \V. N.

li
'•>>'.>, ti70, wliirt' tlir oriliniiry

;' ••^- ;t! ra'cs ry aurtit;;; is ,tat..i.

A.'jr/ ./ aien;i<il T. hnrntird, 1

/luii-ii, V. Ihii- U'Orlt'iiii, ('. A.

\, «..••, .... I

.

trl ./ Oleu;i<tl T. Intnifird, 1 " John Urijfifhf Cifl, r,„-]„„-atioi,

:', amriiK..! in n. P. as L„rU v. Jf„,„Ur ,(• lu., [IHIt'.t] _' Q. H,
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TclL'gnipU

(lurk.

WoVOCil-

tion (if

iiuthuritv.

1>uuth of

l)riiKil>al.

AgL'ii.y 11

qlli'^ti'ili

of (act.

Lottor>.

DEFKNCKS TO TIIK ArTION'.

§ 588. A tclegrai)li clerk .lespatchiug a racssaKo from

written instructionH of a party to a contract has been

hold the agent of such party to sign his name in th.

messmgo '

§ 584. Thi' authority of an agent may he revoked at

anv time before it i.s aitcd upon, and 8u<h revocation

may be proved by parol.' Hut where the agent lia-

been habitually employed, and so held out by tlif

principal as such, the latter will be bound by his acts,

if within the scope of his former authority, until reason-

aide notice of its revocation.'

§ 536. In general, th death of the principal work-

' revocation of an agent's authority, and any coiitrai t

made liy the agent after, though without notice '" the

death, is void.* This is, however, subject to certain

exceptioHs in the case of agents appointed by power of

attornt v in favour of pur(!ha.>'crs.''

§ 536. The (piestion of agency is, of coui.sc, nc ot

fact.

':? 537. It f(ill(nvs from what has been said that htti rs

passing between the parties tlicm.selves, or bctw •n the

party .sought to be charged and simie third party, e\' n

including amongst such third parties the writer's o\'n

agent, may be used to supply such evidence of the ciin-

tract as the statute re(juires. It may be couveuicnt

to consider these cases under the following heads, vi/..

:

(1) where there is an unsigned writing containinu .ill

(111 t;s I,. .1. Q. 1! «l L. T.

'I'lii' iliTisioii cif the ('. A. was

A I'V tlic IIhiim- (.!' I.dnls, but

1. Ilitmhn- A- Co.

v.Jii/iii (irijjillin <'yl, (.'vr/mrii/iiin.

[V.m] W. N. 110.

Knls wliiisi; iiutliority ll:l^ l^i

ynkc'l Ciiiiiiiit valiiily i)l<ii^. t:

ihkIs cvi'M tu iieisiiiis wli" lii\' '

on aiiotlicr t;roiiii iiothi' tir lat'aiiK i.f km
ivtioli. Sfc t'liriittf V, M •

I,. I!

' llodiriii V. I'ninris, Ij. 1!. ."i • .
1'- I'. 1'.

c. 1'. I'liS: s. c. I., i;. 1

Vi/iiior'i ca.sc. S Co. 82 Mah
M'litsiiii V. h'iidj, 1 C\iiiii>.

Sinuut V. Illitri/,

Carr v. l.ifingatone, o5 Be

10 M. \- W. !

Beav. 11.
V. Hack, 6 Ha. -113.

' Tni'-ni, V, !,>:!!:, !! A. it K.

.5s!t; Kx iHirU Swai,,'7 V.\i. ". S. ' CmivtsaucinL; Act, lo-L',

4(X), 43-. But an agont for sale of ami ".'.
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ih»> terms of the contract, and the It tiers arc adduceil

a.i incorporating that writing, ami furnishing the signa-

ture of one or l)oth of the parties
; (2) where the principal

writing is incomplete in one or more of its terms, and

the letters are referred to tosup|ilemeiit the defect ; and

(:t) where they are adduced as thenisolves constituting

the cnntract find the written evidence of it.

§538. (I.) In order to make a .ontruet hiudiug

under the Statute ot Frauds, it is not ncessary that

it should be all contained in one paper, i- ,'ned hy tlu-

party to he ehargeil ; Imt the terms of the contract

may lie contained in one paper, and the signature may
he found in some other paper, [irovided tliat such second

paper refer to the paper whiih does contain the terms.'

§ 539. For the ascertainment antl identification of

the actual paper referreil to, parol evidence is adniis-

sihle:' for tlie (me paper cannot l»e physically contained

in tlic other paper. In the same way, in the case of a

liei|uest in a will, the thing given and the per.son to

\vli(ini it is iriven must l»e mentioned in the instrument,

Init the actual identification of the thing and the persun

must, from the nature of the case, lie dehors the instru-

ment, and therefore a matter of parol eviden(;e.

'

§540. There must, however, be a reference: there-

fire, where the contract made no reference to an

iidvertisement respecting the [iroperty which was sought

to he introduced to supply a term, it was held that tliis

could not be done:* and so also the mere admission in

1. I,ftt.T<

ruforri'il

to (or

!-iKiiaHirc.

I'iirol

eviiUiico

ndiiiittcil.

Tboir
must lii> a
rcferiiicr.

Allfii V, Hi-iiii-t, ''• 'I'aimt. lilH; tract arc coiitaiiicl in sevc'ral di

lli'iliniy V. Whiituii, ;i Df (1. M. iV

li. tl77; S. ('. t) H. [.. V. -J.iS. See

;iisu I'tr l^oril Klilon in Calri v.

'I'recitlhirk, il Vos. -'TiO ; thmtun v.

I'l'ihl.iiiu, '1 l>t' a. iV Sm. 5111
;

/'i.'f// V. Dilhm, '> Uall&H. Ufi;

t'|^7 V. .V,7/<i/-. 1 ('. l>. 1). 4:,0;

I'i'khs V. Sniiliffe ^iiiourporatiou of

1 M'iiiiuiia uf naic), [l'.i02] W. N.
-"", 'A'lii'rc the terms of the con-

mcnlH, all must lie iirmiiicpil. S'c

I'ost V. Manh, lOCli. I>. .T.'o.

- /'(•)• I.iinl I'eiiendale in I'linmi

V. < \U-i; 1 Sell. & r.ef. .'i;!.

' See siiiira, S ni2.

' ' 'liiiuii V. ' './oAv, 1 Sell. A Li(.

J'J. Distini;uisli Kni' \'nlh'ij Ihuii,-

(It/e 1 'ofiuiiiUf^ii'n' I s \. Dftiitihi/* t

Ch. D. 1.
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270 DKFEXiKS TO TIIK ACTION'.

To tiTms

How far

the re-

(crenoe

must be
i'Xprc8».

writing of a contract, without ascertaining its termn, is

inoperative'

§ 641. Further, the reference must l>e to terms in

in writing,
^ypj^jug . tl,erefort' where a writing duly signed referred

not to a writing, hut tn terms arranged l»y parol, tin n'

was no vali<l contract.' But the terms, if in fact in

writing, need not appear on the face of the other papoi'

to l»e so : .so that a reference in one paper to " terni-i

agreedOn," when in fact the only terms agreed on were

in writing, was held sutticient.^

§ 542. Whether the reference must l»e express ainl

on the face of the paper containing the signature, or

whether it be enough that a jury or judge of fact would

conclude from the circumstances and contents that the

two papers are parts of one correspondence, may lie

open to doulit. The latter is proltahly the better view.

It has Iteen held by the Court of .Appeal that an enveln|.e

may be referred to in order to supply the name of tin'

person to whom a letter, proved to have been sent ]>y

post inclosed in the envelope, was addressetL*

Is parol §543, Another question does not seem free fmni

"imiwiWo controversy. Is it the rule that the two papers niii-t

Ihedocu'' ^'^ «"«h that the judge of fact would connect thnn

mcuts? without the aid of verbal evidence,' or that verlial

evidence may be given not only to identify, l)ut tu

connect them ?

*

Kiitiy § 544. In a case arising on an entry of a contract
iaaiic- . ' . ,111 1 J.

• 1

tionetr's m an auctioneers l)ook, where the entry contaiiieil ii'>

reference to the conditions, subject to which tlie silo

' Jlosf V. I'litiyiKjhaia'', 11 \'<'s.

.V.0; Vlivk V. W'riijht, 1 Atk. VI.

- ItiJijii^ay V. Whirton, A l)e (t.

-M. dt G. 77 ;
S. (

•. i; H. L. C. :i38.

• Bauiiinnn v. Jaine', L. R. 3 Cli.

508; Cnct v. IlnstingK, 7 Q. P.. D.

12-.

* Fiarce v. (Jarduer, [1H'J7] 1

Q. B. m^.

St>f L,u;i V. Millur, \ t'. I', 1'.

4.">0, and particul.irly jitr Hranl^^'ll

L..I., at p. 1.1'.'.

•'
Cf. Vii-rre V. Cort\ I.. 1!. H '>'• I'.

210, with Olifu-v. Huiiliiif/,i\ til.

1). L'05; anil see I'uflir v. P'/'r-,

nmr-rl \V. X. .ST; M I.. .1. Ch. '::

7li L. T. (')'2i (parol cvidcMCe lull

not admissible).
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1

• 1

[
^

took place, Hall ^'.C. said that the entry iiiU8t contain

such a reference to the londitions as to identify thcni

upon production as l>eing the conditions mentioned in

the entry.'

§ 646. In Taiciiii/ v. Croicf/nr,^ the contrart was r.nmry v.

reduced into writini:^, and was in possession of the

defendant, who, in answer to a letter frnm the jdain-

tirt's solicitor, asking him to meet him ami sign the cou-

tiiict, wrote a letter, in which he mentioned liis having

lietn from home, acknowledged having said his word

shouhl lie as goo<l as his bond, and that t'.icre was time

enough before Michaelmas to settle every tiling ; and

iigain said " that his word should always l)e as gcjod

ii< any security he could give :
" f^ord Thurh w, first on

,-i [ilea of the statute, and suhseijucntly on tlie answer,

whii h insisted on the statute, held that the letters

and tlie paper together constituted a valid contract.

' If a letter cannot he referred to the agreement," said

his Lurdshi[), " or does not contain proper terms, I

cannot treat it as out of the statute ; l»ut 1 confess, on

what appears here, tlic papers do lefer to tliat agree-

nicut, and contain a promise to perform it ; the defen-

dant did intend by the letter to raise a confidence that

the agreement should he performed.'" ' Lord Kedesdale

has expressed his disajiprcdiation of this case, con-

sidering that the promise was intended to he of an

h'Jiiorarv and not of a Icfral and bindinti' nature ;* and
the correctness of tlie decision has been (luestioued

by Lords Cranworth and Brougham in the case of

lii'ltjw.ni V. Whiirfoii.^ From the note at the end of

tlie case in Brown's Reports" it appears that the decree

was by consent.

§ 546. In another case, the defendants' letters referred other

.1 f

if

' Ili$hlim V. H7,.(^Hr,)>, s (I'll. I>. * See Belt's n. 3 lirn. C. C. Ij:'..

'

'• ' C 11. L. I', -'tii, :;7i. Slc ^k,

- .1 B V. C. C. liil, aiS. Lord St. Leonards, S. C. 'J'.'.'J.

•"• Bru. C. C. at p. aiiO. " 3 Br... C. C. (Belt's ed.), !'• 3'JO.
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UiHtiiictly to the conditions of sai ,
whiih were in th«ir

hands, 8ij,'ned by the plaintiff, and the Court ot

Queen's Ucnch held that no parol evidence was iiects-

Hiiiy to connect the two, and thiit there was a bindiii;;

coutnict.' And where A. wrote t«> B., propo«iiig to Ici

11 pul»li<--house on certain terms, und -
':. clerk met A.

and discussed the terms o( the lease, and afterwanls W.

replied that he was willing to take the premises of A.,

this WHS liehl to refer to the trms contained in A. s

letter, and therefore to constitute a eoutract.^

§ 547. (•_'.) Letters may be used to supply a term

wanting in the principal writing ; thus where, in a

meniorundum, the lessor's name was not mentioiicl,

ml 8u])sequently a letter froui the lessee, referring to

this document, mentioned his (the lessor's) name in a

manner from which the Court could imply that he was

lessor, there was held to he sutiicient evidence of tlic

contract.' But where* two persons came to a verhal

agreement for the sale and pun^liase of an estate, ami

the vendor thereui)on signed and handed to the pur-

chaser a memorcndum of the particulars of the pro-

perty and the jjrice, which, however, <lid not contain the

purchaser's name ; and afterwards the vendor signed

and sent to the purchaser a letter, saying, " I am

aliout to relet the land at S. The Lady Day rents will

be mine and the Michaelmas yours; " it was held that

the defect in the memorandum was not supplied by the

let'

i. (;5.) Letters may tliemsdves c< istitutc the

I IhM/ V. llukhimiii,, 3 A. & K.

11").". See rtlsii Saitm/' rsoii v. Jm/c-

si>H. 'd H. \- P. -:>S ; ;UI(1 Jarl^Hdii V.

I.uiri; 1 Ilili^. 9.

- W'jml V. .SVacM, 2 K. & J. a"-.

See, Uhi, Murria v. WHnun, 5 .lur.

X. S. ICH, f(jlli)\ve<l by Huiner J. in

Filby V. IhuHnell, [IS'Jii] 2 Ch. 7:'.7
;

Wjlhoi, V. Dunn, U Cb. D. r,(ili

;

>itu<hh V. Watson, 18 Cli. D. 30").

ll'u,/,e/- V. Willii, '<nt, 'A \i\vx.

o'X'.\. Set- tliU cnse, infra, i .''u.

and the oljservatii>ii!t "i' Uoiin r .1. in

fijiimis V. Wilkis. [la'.ilj o < ii. Mr

ji. >^1 ; also ]'eai<-' v. llardner, [I'-'.'T]

I Q. B. tlHH, where the name [ a

jvirty wa."* suin)lied from an envi r
ipe.

' skeltoi, V. Vole, 1 De G. >V J.
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contract ami the written t!vi<lenic of it ; ami the la.ses .ih .onuti.

ill wiiicli a contract is tliim constitutetl liy corresjuni- .ontm. i.

(leiue betwet'ii the parties arc viry numerous: .soiuo of

them have already hcen discuHsed.'

!j 549. It is one of the first iirinciph's of a mm' ofTheror-

this l<ind that where the contract, or tli«' note or luomo- .n,,. mu t

liUKlum of the terms of the contract, has to Ke found .'uiirci .h

ill letters, the whole of the cones|)oiiilence which has""""^'

pitssed must l>c taken into account.' Accordingly, in a

case where the first two letters of a conesptrndcnr^e,

taken l>y themselves, appeared to aiiKtunt to a eomplcte

contract, but there really were other terms, wliich when

those letters were written were un.settled and in the

result remained unsettled, the Hon e of Lonls held

that there was no C(mcluded contract.^

§ 550. There arc many reasons to recommend this

rule as to the coiisideratitm of the whole of the corre-

spondence. The suhsequcut letters may show that at

the time of the supposed contraet there was on neither

>ide that intenti(»n to contract which is of the essence

of a contract : or again, the correspondence may show

a sul)setiucnt agreement to vary or rescind an agreement

l)ievinusly made.

"I think," sai<l .lessel Mil.,* that it very often

liiippeiis that both parties use expressions in letters

which read alone wouM amount to a contract, if wc

did not know that in fact neither of the parties

intended those general expressions to constitute a

eontnict."

§ 551. The effect of subsequent letters may perhaps

i •

' Sei. s'lyiivi, <i 'Jsil. Soo also

Wnilirii V. luissiU, 3 V. iV 11. 187
;

Cfnjihinil V. Aniiirmuitii, IS L. T.

X. S. ;.-.,) ; li.miirr v. Mil';; 5 Cli.

1». il4rt; 3 App. Cas. 1124; Buiiiie-

I'-'H V. Jeiikirs. S Oh. i>. 7U.

- I'lr Lord Cairas in Ifiissey v.

Ilnrnc-l'nyne, 4 App. Cas. at p. 31fi.

llussti/ V. Ifotni-l'ayiic, 1 Ajip.

Cas. -'ill. See tliis case cousijereil

ill BoUrii Ptirtiiiin V. LiU'ihtrt, 11

Ch. 1). 307; and llrislul, ,l-.'. l)i><id

Co. V. j/,(;/,/s, ii ci^ !). r;if;.

* May \: Thomson, 20 Cli. U. 705,

70(J.
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Im> thus fltatcd. If the BubHeqiiout corroHpDndfinv

Ica»l8 to the coiK-lusion that at the dato t»f the Ictti i-

relie«l on as thf memoranda of tlic contract tluro w.i^

no contmct in fact, then the plaintitf nuist fail : if, mi

the other hand, the whole evidence shown thot at th;it

date there was a conscnsun Itctwcen the [uirtios ii|)<p|i

the terms exitre.HHcd in the letters relied ui»on, then th.

sul»8c(iucnt cftrn'«|i(>ndcricc, nrdoss amountiii"; to a m-w

contract or an ai^'ncnient for rescission can have ii..

ctlect upon the oxistencc of the contract.

§ 552. The influence of suhsequcnt correspondent

was carried very far in tlie case of the Jtrisf,,/, Oiriliil,

(inil Sirniis, II Ai infill ISmul C'c v. Mai/i/s,' where Kav.l.

held that the plaintiff was jireeluded from relyiny; im

letters aseviilenee of a (ontract, not hecause at the datr

of those letters there was no contract, l»ut Itccause tli.

plaintiffs solicitor suhseijuently began a ue>,-otiatiini

with a view to introduce new terms. '• Having treated

these two letters,' said the learned judLTc, "as part uf

an incomplete hargain, it would l»e most ine<]uitaiile

to allow them to say, 'Although we thus treated tln'

matter us incomplete and a negotiation only, yet tlir

defendant had no right to do so, Imt was hound l'\ ,i

completed contract.' "

The case, therefore, is put not on the non-c\isfeii.

.

ot the contract in fact, hut upon an e(iuitul)le o-stopji,l

ifsnlting from the suhsetiueiit negotiation by tin

(il; 'iititrs .solicitor. This ])roposition seems wortliv ni

tarther discussion. A new negotiation for a new term

does not seem necessarily to involve the desiri. to

rescind or abandon an existing contract, uoi' is ii

conclusive evidence that no contract had in fact iiccii

previously entered into.

§ 553. In Billaiin/ v. Delunliiun,^ North J. discus.-til

the language used bv Kuy J. in lirisfd, dr. Jir.iul

' 14 Cli. Div. till!.

' At |). i;25.

• 45 (.'h. 1». 4S1: atlirined •

auother grouiui, [IhlH] 1 Cli. 4 1'.'.
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('o, V. Sfmiif-i, ami naitl :
" In my opinion, MuhHcqiirnt

iiogotiAtiouH, firnt coninu'Dceil on new points after

u coniplcto contract in itHcIf has U-t-n Higncil, cHniiot

1(0 regarded aa conMtituting part of the negotiutionn

going on at tlie time when it was Higiud." Thi^

seeni"* to he goo<l hiw. It woiihl seem clear that if

the letterH of propMal and aeerptanee in fa«t contain

ail the terniH agrei-d on at the time, and were \vritt<'n

witli the intent of Itinding the writers, tliis eomplctf

ciintract eouhl not he atfeeted hy 8uh.sei|ucnt miiintia-

tiiiiin not resulting in u new euntrart.

§ SM. The phiintiti cannot iiiHint on homic terniH

nr some letters and reject otliers.' If tlie letttrs taken

a> a whole do not conHtitute the contract, the phiintitf

imist fail.'

§ 566. The ci)ntract n)ay even lie siiHiciently evi-

denced hy a h'tter addre.s.sed to a third person, provided

it um ertain the terms of the coutrattt.^

§ 558. It if! de.><iral)lc to consider the etl'ect of

litters whii'h repudiate or ili.sown a coutraet referred

to in them. Where the letters deny that a cuntrut t

evi'r existed, it would .seem impo>silile to ticit them as

tlie evidence or an admission of a contract ; hut where

the letters repudiate on the ground of matter .suhse-

ijueut, as for example, of daniULje done to goods

huuLilit, there a statement of the terms of the contract

ill the letters may satisfy the statute.'

§ 557. The sulijcct wa3 di.scussed in the ca>e of

W'lini' I V. W'i/liiii/fnii,^ hefore Kindersley \ .C. hi that

ca:^e there was a memorandum for a lea.se, signed hy

the defendant, the proposed lessee, hut deticieiit in the

I.'tt.r. li.i

llVllilitilc.

r,. lU'i l(

tliiril

()ir^oii.

I.i'ttiT, IV

imdilllilr^

Lirolltr.ii-t.

W'linn >• V.

ton.

' /'nsM-. .V.irs/., inch. 1>. .T.C. llmka\,rth v. lV"„.v, 1 I'rew. 1.

- Sr^hmii V. fiillnj. L. It. I.'. Ell- purtii uliirly 1".

I'-'l ; aflirmcil J.. K. 7 t'li. 4(X>. ' llnihy v. Sintlimj, !tC. 1!. N. S.

I'er Lord Hiirdwiokc in Welf"r<l Si;!; .Vr»/i.i», v. >-'l'i/, L. 1!. 1." Iv].

V. iic'iz<iiy, ;! Alk. uOu; CinlU \. lUl ; T Ci], -lOii ; il. Ju'lnun \.

Cuhil^r, ,i Sw. 423, n.; .Scujoad v. (.hjlamh ,; Vi \\. 1!. 'S.V,.

M'"le, I'lec. (.'li. 560. See al«o '' 3 Druw. A'-M.

-4



28-J

11 '' ^?

I'.IR.I

lullllUrt

lictoiv

111,1 iriagc,

\Mllt«H
.iflir.

I)KKEN« KS l() TMK ACTIOS.

IcHDor'H nniiK', and then » letter Ity tlin ilcfcniUiil,

withdmwinK th«' inemomndum, Imt rpfcrring to tin-

Ichhof'h name: anil the Viee-ChniKM-Ilor ln'M that the

letter Hupplied the original th-fect in tlie mcnioramluiii,

iiiid i'i)nverte<l it into u inntrait liiinliii^ iiikIim- the

Htatnte. It in Hiilmiitteil that thin «le<iHi(iii is imt

without iliHii'iiltio'* on ()rinii|tl<* ; tor it would hociii

that the whole letter niUHt he looked at, atiil then that

atlinus thi' menioraiuluni to lie, what in fact withinii

th'' htter it wa.s, namely, a mere otler : and, furthfi,

the «a>ii' appears ditiieult to reeom-ile witli otlni

deeisiouH. Thus, where liuyers have written letter-

distinetly referrin;,; to invoices of the j»oods, hut

insisting that they were not hound to accept tin'

goods, and thus repudiating the <;ontract, the ('<»uit^

have held that there is no sutHcient writing within the

17th section of the Statute of Krau<lM .
' and in a case

in the Mxchctjuer, in which M'urner v. Williinjfi'ii was

cited, the Court considered that it wouM l>c treatiiii4

the ^^tatute of Frauds as nothing, if a letter, nurcly

declining to accept goods under a parol contract or mi

insutHcicnt written contract, were held to take the r:\-,>

<mt of the statute.'' And again, in a case in Chuni iiy

Turner L.J. treated the argument that a letter ile-

clining to enter into a coutract could eons .tute one as

too strained to reijuirc any ohservation/

§ 558. It is now distinctly settled, after some

ditfereuce of opinion, that a written niemoranduni "I

contract after marriage, in pursuance of a parol nn.'

before, takes the case out of the statute.*

' r„<-/»,-v. S,u,lh, I.". I::l^t, 10.".;

i;,,/,,iiUs V. I'lrh,; i; i;. ,v- v. \:\;;

per l.ord l)('iiiii.iii in IhlnV v. Ihit'li-

i„^,„i, :l \. .V !•;. liTl; (in»l,fll V.

Archer, li A, A K. :>00.

- Oo'iiliniiii V. Uriifitlm. 1 ll.ttN.

.•)7^.

• W;:'l V. Mi'l-jh,,, r, |»f (.i. M. *
(i. tl, W.

' Tn,l<,r V. A'.../,, 1 V.s. >,:,

I'.'T
;

/< ;• I.itpl ,'ottciiiiaiii ill //" -

luerflrji v. />(• lilel, l'.' CI. .V I';!,.

i!-4, II.; I" r Turner t...F, in Snrr,:..-

V. ri)ii,ii/ir, ;$ IV <;. m. \- <>. ".71

:

Hiiiluorlli V. Yoiini/, 4 Dri'w. 1, j| -

[•rovi'il in ( . A., he llul/nn'/, 'ir--ii

V. /i„i/„iiii, [i;i02] 2 cii. 3t!n. <
aih.) ll'xIfjsoH V. Hiitr/onaoii, ."> Vin.
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§ 5M. With rcj^iinl to the nunU in whidi u < on- iM.'*.iii>i(

tract within th« Htrttutc nhouM Im- pli'iulcil, tho ,»ii'i,i„ii„.

Union (»f tho Supreme l'i>urt umliT thi- J u<U<-ntur«
"'•'"'''

\c.U hiivt* M\v«'j>t ftWHV thi! <livi'r«ity whirh txi.iti'<l in

tho pU'ikdingH at ('onuniiu I<a\v iin<l in ( hiinrrry. An

ilh'}jjitii>n <if u contrai t I.-* MuHiiicnt wiflioiit Mtatini; if

to Ih- in writing, an<l th<- defiMKhmt wlio a<linit.s tin' con-

trHtt in lart, Inif ilefiiis it-* >tutli<ii'ncy with n'-^iinl to the

statute, inuf*t .>*|H'cially mirto the point hy \\\h tletVute.'

is 660. Anotlier important provision of tlie Unles • ..mrait

of the niipri'me ( ourf m to the ethct tliat wlnie afr.mi.t.

rontract is to in- implied from u serie-t of h'tters orv'.',,,j

'"

conversatioiiH or otherwise from a numlter of . inium-
!|f,'.'y',,','.'

*tanrcs, it is safHii<nt in phatliug to tiUege such -'""""•

lontiaet as a fact and to nfer generally t<» such

letters, conversations, or circumstances without setting

thim out in ilctail ; anil that if in siiili a case the

person so [deading dcsircM to rely in the alternative

u{)on more contracts than one, an to In- implied froju

such circumstances, he may state the same in the

alternative.'

"f

iii. W'/tii/ tides a •nnlnv't mit <<f ilo ^liitiih.

i 561. »'ourts of K(|uity lioM that, notwithstanding

tlic express language of tho statute, a case may lie

taken out of its operaticm hy any one of the following

lirciinistauces :— (1.) hy the .sale being hy the Court,

(il.) hy an admission in the defence of a contra<l in

fact, where the defeuec does not insist on the statute,

(:!.) hy fraud,^ and (4.) Iiy a parol contract and part

prrforniance, which is, as we shall see, hut a particular

case of fraud. In the two first cases the reason is that

Sal.' I.y

I'oiirt,

niliuis-

-ion,

fraud, cr

1..1II per.

f'Min.llr'l'

Alir. 't'1'1, [il. .".4. Ill Hiunlnll v. ((iiired in )ili':iiliii.;s, li'int v. Ntinu,

.Ur.r./«M, 12 VeK. ('.7, <ir;iiit SI. It. ix- 7 Cli. P. 'jsl ; and sec f'i/ir,t, > 'lOn.

iTi'^wd dnui'ts on tii'm imint.

' :. S. C. Ord. XIX. rr. V,. JO.
' "• •'^- '' ""'• ^'•^- ' -'

If. .IS tu tiie distinctness now re- ' S«v, too, iii/m, j Sli (mistakf).
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I H,,!.. I,v

lilt' loiirt.

()riliii.ir\

mil' ll\

UtU-ti"ll

•J. Villi.

-i"ll- ill

|.l.-ailii,-

thc ilniigiT of timt wliii-ti thi> Mtatutv wan im-Hiit hi

^tini'il Mgu n.'4t ilm>rt not aline, and in the third hikI

fourth that the Htatutc tthidl not Ih> nmdc uhc of tu

• over n fraud.

§ 598. (1.) It WAH hild that a .Half in the Court n|

'('hmircry l>y |irivat»! luiitiiKt, in purHuanro of nii

mdi'r ruidirniinv' a Mantor'n ri'|K»rt, was oxi'iiiptiil

from th<' Statuto of Kiaiid!*, and rorirtiMpK-ntly nii^lii

III' <nforft'<l n^ainHt the rt'prcst'ntalivc of a purrha-.i

will! had not rtigni'i I it.' Tl u< conHidcrationM up< 111

which thlM derinion wan InihciI arc that thf Judiriij

chiiracttr of the prot-et'ding is «iiih an to prt'vont tlir

hazard of iincortainty and jxrjury whirh the Htatutf

was intended to prt-vent, and inorcoviT that, in mu< li a

i'UHv, the pun hasi r, havin;,' Ihtu a party to tlu^ pro

tci'dinj,'H III whirh the oi'iiT lor «ale to him wan made,

is iiound liy iho order, and would lie guilty of tun

ti'inpt in rifu-*ing to pay the punha.se-moiu'y.

§ 663 Tin- saiui' rule was lu-ld tt) a p|.ly t

Must

I .snli's III

or. ainithe ordinary way 1)V aui tion liefore :i

wouM no douht apply t" miIcs under the pre.s4iit

pliutiie;' l)Ut iiiit to oidiliary ?<ale.s l)\ pulilie uuetioii ;

liecausi', it irt said, .such >ales might he without writ in
or piinteti particulars and conditions, and also, im

tloulit, iM'caii.sc they arc in no way [»roceeding.s coniiectcil

with the Court.'

§ 564. (•_'
) .\ii admission of a parol contract in thr

answer of a delendiiit to the hill of complaint wm-,

under the old |ir,ictice, held to take the ca.se out of tlic

.statute will re the answer did not insist upon the

statute, and tlii> because the admi.s.sion took the c:isc

out of the ini.s(liief which the statute was de.signed U>

' Att.-(l',.. \. Ih,,/, I Vl>. Sril.

•Jl«; }»f (ivMil .M.ll. ill ///((./-/.» V.

ltr<oih. I'J \< 47l'; /"

< I'iU'iiii.iiii ill

!•.

»// /f t ntm.

l.urcl

.'i

no. I I'l-d V. l.Kfl, I Si

• Att.-fi'U. V. /'"_y, u^'i ^n/ti

' St'C St. I.l'uli. Vcll.l. hU;

V. & 1'. (Till iilit.)|>. L'lH.

I'.u

ilhii/iirn \. lini'iiu'i) 1-.

4llt'., •17L'. Sl'f, ton, .1/(IS..(, \. .1/

taijf, l.'l Vfs. at ji. ''•'<.
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rftni'tly. Aiintlit'i' ri'iiwui HU}:j{CMtr<l for tin* iul«' wnt

ibnt ihf fontrinf, tlii»uj;li oiigimilly in \>nt<>\, \\n>t,

iifttT mlmiKxioii, fVuli'tniMl liy wiitiriL' niKlcr ilir

>«i^natiir .f III •Hit' Wllli'll WilliM I. im< ii'iit

riiiii|ili.iiii'i> witit tli>' Mtntiiti' iM iiit<>r|)r< t< <l liv tlif

iliHiilfd (•««(••«,'

§666. Tlu' Hiilwlnnnal rixiilt of tin- |iii-<'nl -tstti'iii

of |tlt>ailiii^ is to toiitinui- thin ••tfcrt ..f mi liiluiH-iioii

tif the rontiiKt ill fnct, hikI fiirllurinorc to ti-i ,it tlic

(•iiitrai't an aitiiiittni unl»-'n it is nitiiully t|i iiicii. For

it n'siiItH frniii till- Rult'H of tlif SupriiiH' Court' flml

if flif foiitrart Im> not oxproMHly tlciiip<l to i-xi^t in fart,

ami ixprt'^Mly Mtiitctl not to satisfy tin* Statiit'' of Kriiinl."*,

it will lie lieltl thnt tho <l*;r<'n<Iant lias ailiiiitt<'<l Itoth itn

cxiHti'mc ami itn siitlicii'n'y to .""atixfy tin- statute.

§ 666. Ill th«* lano of tho floaih licforf jiiilj^nu'iit

of thf j)or!*on lualviu^ Hiirli an ailiiii-<-*ion, his n'pnv

sentativcH will Ih> lioun<l liy hi-* nilniiMnion on It

iiifi<lf parties to the action.' Hut thf adniis.sioii !•

vi'iuior that he hail rontructi'il to sell an iHtate to a

IKTson ninfc (U'rcasiil will not hinil the pergonal rt'pre-

-it'iitativos of .such ilccoaHoil puirhaM-r; nor will an

Hi1nii!4sion by a piirrlinscr thnt hf ha<l lontnutiil to

liuy an estate liiiul the real repiosfiitativo.s of the

ailcjicil vemlor : for it is now ilcarlv settleil that, in

iiiiier to eiitith- the real or personal representative to

t nforei' the exeiiition of a eontratt to the pnjuilice to

the other, there inu.st have lieeii, at the death of the

ileeeaseil eoiitraetor, a eontract iiy whirh he was !ei,'ally

lioiiml, and wiiii'h the Court would h;ive compelled him

sptiitieally to execute; and it is couseiiucntly open to

nny of the parties interested, notwithstanding tlie

adniis.sioiis or sulimissious of any of the other parties,

' Oui.t'i- V. IMmij. Aiiibl. 5t'tl; ' Siiiry, K.(. .liir. -. 7'>.'i.

i 11,', iiJtuii V. .•iivri(l, Giiii. .)i3. IMM) • ii'. >. ( . (ir.i. XIX. rr. I.i, 17, .''.

i!sii^«-,' I,,,rd ll,„.slyii in /iV//f/a'i V. ' Alt.-<l,ii. v. Ihiij, 1 Vi*. Stii.

"'/<(«, L' IJ. lit. lis. •'IS. •'•'1.

ulllll".

.(.in.

iiihI< r

prt-. Ill

|ir». >i. .

I>.;Hll ..t

|>ir-i)ri

lllikkill'.(

itilllli'i-

.i.ill.

I' 1

1



UKfRNrwi m Till-: action.

.1 *•

til trtkf pvcry ohjwtion vhirli tliw ilwrniwil iiii^^ht

htniHi'lf hnvo tnki'ii if living.' Thun tlm lulmiiwi'iii of

u i-DiitriM't l>y thi' I'XiM-utom of » tcMtiitor will imt liiii>l

th«' roxiiluaiy lrn«tii'.'

§667. (;».) Tho primiplf ii|»<iii wlmh fliw t'unri

nyunU Ciuiiil m Unmiun iiii I'M-i'iitiun to tin* Htiiliit-

wiiH Mfrtti'il l>y b>r«l Klilnii lift followH: "Iihiii tti<

Stafiitr t.f Kmu-U. tliouyh (liMliirinj? tlmt iiit«T«'«»^

hIiiiII nut \u' Im.iiihI fsn-pt l»y writing'. «•»«" in tl"

i'liurt an- |MTfi'rf|y fiiiiiiliiir ili'«i<liiij^ tlmt n fiiiii<|iil«Mii

\\M' ilidll not 1m- ma<l«' of thiit Mtiitulf ; wIh'H' llii-

roiiit liiiH intiTl'i ri'il agikiiiHt i» p.iity iiu'iiinii': to iiuik'

it nil iii'^trunn'it of fruiul, nml xaiil '»' mIioiiJiI noi tuki

ndvitiitu!.')' of hit own frnu<l ov«'ii tlioiii;l» tl»« ttiitiil.

lull 'l««lnri'<l tli;it III liiMi' thorn- rir«'uni«tuii<'»'H do imt

t!xi"tt, till- iii-<triiiiiiiif hIiuII 1m- alHoliitt-ly voiil. Our

iiiiHtHiii'i- i- tin- <a>«- of iiittnii tioiH ii|>oii a tit-iity i>l

iimirii^i-: ihf loiivi-saii'"' Iwiii^' ;il>Holiiti', luit .sul>H'i i

to an aj.;ri'fnu'iit for a ili-fi-aMami-, wliirh ilioii;;li imi

n|»|K-arin;; l»y thi- i .inti-nt.H of tin- ronvi'Viimi', ran l»'

provol iiHini'l' : ami th<re an- many othrr iu.staiiti't." '

"It is i-taltli-ht'il," said l,iiulli-y L.-i. in A'.x/'./'

iiiilil V. Jiiiii^'.'til,' " \i\ II Mi-rii-M of i-a^cM, th<' {troprifty

i>t' whiili <'iinn'>» now In- t|m'.stioin'il, that the Statute ot

I'laii'l-t <lo(-> not |ii«!v<-nt tin- proof of a fraud ; and tiiii

ii I- a fraud on tht- part of a [M-rson to whom hmd i^

ronveved a.-* a trusti-t-, and who kiiow^* it i-* -o (!onvi'ytd,

to d« iiv till- trust and <laiiii tin- land hini-<lf. <'oii

-i-i|Ui"ntly, iiotwithttandinj; tho -tatute, it in compot' ni

for a |Krson cluimini,' land ionvcycd to aiKither to proM

li\ parol ovidoiut- that it wh.-* sd i-onvcyod up<in tiu-t

' /III- i.iii'ia'er v, li-iii'-i', 7 \ '".

:!ll , s. r. l.t V.s. !..»;. Sf AV-r/ <,/

Itn.ln-i \. Slulf'l',, II \i„. 11-', oVlT-

riiliiii; lit'iJii V. Mvihiii, ' Alk. 1.

>. ! ill-. I i'oller V i'liilei , 1 \ i>. Si'ii.

•i:i7.

llm /• iiiiflci V, /liiiii'ji, 7 V^•^,

111 ; S. r. l.i Vr.. l.ii.

• M'^t'irr V. '/(//. «/.(-. II \'- I'

|.. .;-J7,

' [in;i7] I n,. ;ii p. :m i.i i-
-

11 liii- 7tii Ht'i tii'ii cif {\\f Miiiif

,S !•, tiK), /,'r' thde '!' Aiaill'ii'-ifji',

[IM'lj -^ih. |:;.;, 111.
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•I

for tiii«<'|iiiMi«iit, mill thnt lite uriuiUt*, t" Mow inj; thi< fm t<«

Uili'tiyitiK ttin trutl, nihI rclyitig u|hiii tlio foini of idhvi-n

muf aiul thi» MtAtuti*. ill ordi-r •<• k<«|» tin* IuikI liiniMll
'

§ 568. AiTi»r<liiij{lv, if it «!»ii l»- ithiiwii tlinl tin

Hriilcil rolitriti t wlliih in mtUyUt to Id i>iifnr<t'tl w.iH

iiiily nij^tu'il ill < «uiw'i|ii.tii I' i(f niitiii> riillairial (onirint

hiniiiK iM'fii .t.iiu' to. ill.- j.luiiitiir iiiu-t fitlur huIhiiiI

t'l fli' 'oll/ifcriil ritiitnirt <»r Imvi- hi* nitimi tnr ji[M'riti(

IM'rioitiiaiMC ilii«iiii)tM«>i| : aiiil tliii^ ultluiii^li ili>' mlUti'i.il

r.illtr.M t trt Hut I-VkIcIK'I'iI III Wiilillir. 'I'liux, ill C/.lil.

V. liiiiiif,' \v|i<Tf trU'ittc'H lit a iliaiity xoujilit H|K'rifii'

|K'ili>riiiaiiif of a writU'ti toiitiin-l to tnk«! a li-a-to, anil

ill)' iitaiit ili'lViHi* witM a piiiol riiittr.i' t ol the Maiiii>

i.iti' a-« tlit> written out! ami hIIim tiii;L{ thf parn'lH, (tianl

M.lt. lu'ld tii.it cviiKiii'o to |irov<' the parol loiitrnt

' tliat, if it Wire |»rov> d, it wmiM
Ik' ajjaitiHt eijuity ' A a fruuil on the ililViiiliint to iti->i^t

u[Mtii liii |»errorinaiiee of a i.tiitrmt, wliii h he had niilv

!«i;{neil on till' faith of an altemtion luiii'^ mmle i)i our

of it-i lerm^.

I ..lUi. <«|

. oiilr 1. t

WUH .IIIIIU'4Mlll|l'

s^669. In the laHt-liieiitloiieil la'-' the •fenilant set

up the <;olltite!«l contraet : lnit tiie ra.Hei j^o iiiiirh

tiifther ami show that the plaintill m.iy, mi the ;4ioi nil

nl IraUil, ohtain the U'lielit of a roll.iti'r.il parol pronii-^o

wliicii the jMrson who rjaiiiis umler the written eontiaet

trauiluloutly reluHOM to reeoj(iii/i'. In oin- ea^e l.onl

Tliiirlow allowed the phiintitr to j^ivf parol evideme

that, at the time the lontraet (whit h wa.s ,siili.sei|m'ntly

icduied to writinj?) was entered into, an undertakiiij^

I. .,t r.

ri'.'oKlii/.'

i-..lliit.rii!

pur.. I 1)1..

MllV,

lia I 1 •leii given by the aMHi"'nee of tlu' lea.se to tli

a«.->igiior for indemnity against the rents and eoveiiants;

iiis [,ord.ship Ia\ inj,' ilowu that ' wiiere the ol.jeitiou is

taken before the party execute the agreement and the

other side proniiae t<» ratify it, it is to l»e lonaideied a

fraud on the jmrty if .such promi.se i> not kept."
'

' It VV«. fillt, ,Vj5. iVJ: /'(.-)»..« V. IfiirM.ii, .: I 1.. I>.

' I'tmUr \. Mitthen, I Itro. t . C. H."), 14S. If. Snrlliihi v. Vwinat,
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DEPKNUf^S TO THE ACTION.

§ 570. 80 in the case of tranaftctions wliidi are really

fur niortgiij^crt or chargea, if the written instrument lit-

ill terms ahsdlute and have hecn olitainetl on a promiHo

to t'xtcuto a (lefeaHancc, or if the clause for reilemptinn

have liecu fraudulently omitted, the mortgagor «ir

c'liarynr has been allowed to <'ome to the Court ami to

rediifc thi' ahaolute conveyancf to a mortgagf .ir

iharg".'

§ 571. So again, in /« /r/v v. Ii<r)'iil<j<\^ where the

plaintiffs iHsigut'tl the henefit of a contract to the

defendant upi>n certain terras, some only of which were

red>;ced into writing, it was held that, under the cir-

cumstances of the case, the memorandum was only

ancillary to the verlial contract, and any use <»f it hy

tlie defendant for a purpose iuconsi.stent with the verhal

contract was fraudulent. Lord Selhorne in the course

of his judgment* stated the principle now in discussion

in woj'ds which have already l>een quoted.*

§ 572. So again, if A. have in his hands money of B.

and at 15. 's vequest lay it out in the purchase of an estate,

A. cannot, on the ground that the land is conveyed ti>

him, e'.aim the estate as his own and exclude p.irnl

cvi<ic:;.;c that he was a trustee fur B.'

§ o73. In all these cases, to exclude parol evidoii' e

and to adjudge specific performam • of the contract a-

evidenced by the writing alone, would be to work the

L. 1!. IT El]. ;ii):!, wlicro llie iilaiii-

titr I'ailcii ti' ostalilisli the ci>llatera'.

ci.atract alleueil by liiiii.

' 1 K.i.l'a. Abr. 'JO, [.l. .".: W'llhr

V, ll'./M-r/-, 'J .\tk. yS; Eiitihunl v

i;„lriii;it'>ii, 1 Ellen, I'i'.t: Willi'tms v.

Oiitn. 5 My. i\.- I'r. :;0:!, .'!i'ni ; Liito.hi.

V. ]\',i;il,f, 4 De (i.\- J. 1'!; lhu;/!,is

V. ridr,-nnU. ;! GitV. '.'.M ; S. C. 1

De (i. r. X- .1. 'JO.

- I.. K. sell. ;ir>i.

I.. I!. S Cli. .It 11. ;l(10. In his

speeeli in tlie House of I.unls, in

Ilus.iei/ V. Ili)riie-l''iiine, 1 Aiip. li-.

at p. 3'J-I, l.oril Selliorne cxpre--'.

re-al1irnied the tloctriiie laid dow-:

ill tlie ([notation referreil to in ti.>

text.

I Suiira, <! .")liO.

' /'(/• Kindersley \'.C. in /.'/•'

V. Wright, L'S L. .1. Cli. TOT, :.;

S. ('. on i)iix'at, 1 De (i. .'t .1. 1'^.

See UnnVv. Hi/all, 1 Atk. r,'.i; IlV's

V. ]Villis,2 Atk. 71; ^<t/Urant .M.i:.

in l.'nc/, V. Laid, 10 Ves. at \'. 'IT.
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STATLIK OF FRAfDS AND I'AItT I'KltFoHMANTi;.

very miachiff which the stiitute was iritcniled to prevent
;

viz., to fix the party sought to lie ehiirt^ed with a con-

tract which he never in fact cutcied into.

§ 574. So again, the want of writing could not Ix-

set up .successfully by a man who had fiaiidulentlv

prevented the writing from comini,' into existence.'

Tliu.s 'vhere the defendant, on a treaty for the marriairc

of his daughter with the plaintiff, signed a paper com-
prising the terms of the agreement arrived at, but after-

wards, and with a view to rid himself of the obligatiou

imposed by it, induced his daughter to wheedle the

[.laintilf to give up the writin- and then to marry her,

—the plaintiff was held entitled to relief and obtained

a decree on the ground of fraud."

§ 575. liut this want of writing must be due to fraud

and not to mere non-performam-e of a contract to siiMi

a writing. No doubt the opposite view wa.s fornierlv

taken, and it was thought, that an allegation that it

was part of the parol <!ontract bi-tween the contractino-

jiartics that the contract .should be reduced into writing

would tak-e the ca.se out of the .statute, on the ground
of fraud. Accordingly, where a bill containing such
an allegation was met by a plea of the statute, f.ord

North, after argument, ordered the defendant to answer
so much of the bill only as charged that the contract
was to l>e put into writing.^ It .seems obviou.s, how-
ex er, that such a iirocedure affords a most ea.sy means
o'' evading the intention of the statute, and introducing
tlie mischief it was designed to remedy : and accord-

ingly, tlie law is clearly established, that siu'li an
allogaticm does not withdraw the ca.sc from the

28!)

I'i4iid ill

ri'l.itiou ti.

iiuirriaxc

iirtiilc-.

More lum-
["'rfiirni

lllK'f of

cuiitruc t

ta sii;ii u
(loru-

mciit.

' Mi.nr.ll V. I.„dii Miiiitiicutf.

I'i'C. Cli. iJliC; 1 \\. Oi. Ab. I'.i;

^'.'hitrlninl, V. Bvcis, li Uro. C. ('.

"•''; tt'. Il'ooi/ V. Midijltij, :.' Sill, it

'• ll">, revcrsci! ."> IV (>, M. ,1- G.
il; ;ih,l si'o Storv, Kq. Juris.

j 7i;s.

F.

= Mii/Ut V. J/iil/ptniii/. citi'.l ill

Pciiclii'y ipii Si'ttleiiieiiti-, L'S.

' Leiihj V. Mnnin, 1 lUik. 1!;

S. C. s. )i. l.enk-f V. Muni'f, L' C'a>.

in (,'!l. l.";."i: !I.:!Hr. V !! ....'. ;•;;.; !

Verii. l.")l; llvllis V. Eil.r.u-.U, 1

Vcrn. 15!!.

f
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DKFENCES TO THK ACTION.

opcratioii of thcBtatuto, and that, after a parol coutract,

a refuHal to Higu a written onr is no framl of which tht

Court can takf co^^'nizanci'.'

§ 576. The same principle as regards fraud wa.s oii. <•

considered to apply to marriage contracts, wliich also

are within the 4th section of the statute. In Diiml'i-

V. DnffH'',' Lord Thudow decided that a i)ost-nuptiiil

settlement recited to be made in pursuance of an iiiitc-

nu|)tial parol contract wa.s not a voluntary settlenicni,

and that because a refusal to perft»rin the previous,

contract would have been a frauil ; but this decision

i:i in effect :)verrulcd by the case of Witnlcii v. Jmi,-;'

where l-urd Cntnworth remarked that, were the

decision in Dunil<i'< v. Diifnis correct, the whole polic \

of the statute would be defeated/

§ 577. In cases of wills obtained by a promise {<>

dispose of the property in a particular way the Coiiit

will, notwith-standing the language of the >ratute .it

Frauds that every will must be in writing, and the

language of the Wills Act to the same etlect, give cti'e.t

to the verbal arrangement by raising a trust <>n the

property devised or bequeathed by the will.'

§578. (4) The part performance of a contract liv

<me of the parties to it may, in the contemplatioii <>(

Equity, preclude the other party from setting up the

Statute of Frauds, and thus render it, although men Iv

resting in parol, capable of being enforced by way nt

spe(;ifi(; performance, though not by way of damages,

even since the Judicature .\cts.*

§ 579. This exception seems to be based on the view

' Wliilrli'irch V. Ittvin, 2 Bro.

('. C. 505; II '<>'«/ V. Mi'ljhy. .". Dc

ti. M. & (i. 11, reersiiig S. ('. -J

Sm. &Gif. 115.

- 1 Yes. .lun. 1!m;; S. C. '_* Ccx,

'Z"'). See, too, Visruuntass MuntaciUe

V. Maxwell, 1 P. Wiua. iiJO.

'
'J tte (i. & J. 70, 85.

* Cf. Trirnll v. Shenton, S Ch. D.

;it \i. -i-t, wliere, however, tlic (

tioii tiiriieil oil 1,01 •
'renttnl'

Act.

' I'o'lmore v. dunni.'!, '• s

014; Chester v. Urwick v^"- '' •

IVav. 407; Mcdormkk v. Hn

\.. ir. 4 li. L. .S2.

" Sec per Cliitty .J. in hn- "i

I'lineU, 3!t Ch. D. 50!'.
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f I

that if a man liavo made a Itarj^aia with another, atid

iillowoil thiit other to act npon it, he may liave created

an I'liuity aj,'ain.st himself wiiidi he cannot ronist In-

.^t'tting up thi' want of a tonimlity in the evidence of

the contract out of whi(;h the ecjuity in part arose.'

The priuciph' is not unknown to the hiw of Scothind,'

and sconis to lie the same as that which >^n\'r ri-ic to

the loal (!ontraet in Roman I/iw. a contract in which

the .onncction hetwoen the parties was clothed with

ohiitrution, and so ceased to lie inuluni /ni'fKin, hy force

of the actual delivery of the -ulijoct of the contract.

"In the real contrac:," says Sir Jlenry Maine, "per-

formance on oii(( side is allowed to impose a h ^fal duty
oil Mie other, evidently on ethical tfrounds.' '

§ o80. in order thus to withdraw a contract from

the operation of the statute, st ' ircuiiistauces

must concur: 1st, the acts of p;irt performanco must
lie such as not only to he referable to a con' ! such

as that idleged, liut to he referalile to no other title ;

•-'iiilly, they nm.st he such as to render it a fraud in the

ilcfeii(hiiit to take advantage of the contract not heing

in writing ; .'{rdly, the contract to which they refer

mast he such as iu its own nature is enfonicalile liy

the Court; and 4thly, there must he proper parol

eviilence of the contract which is let in hy the acts of

part perforniauce.

§581. ]''!rst, " tlie acts relied u^)0. as part per-

toimance niust lie uneijuivocally and in their own
nature referable to some such agreement as that

alleged." * But if the acts go as far as this, they are

admissiole, for it seems evident that all that can he

gathered from acts of part performance is the existence

of .s.ime coutrfict in i»ursuance of which they arc done.

the

UX( l'[)tiull.

i. Tlicactd

must I'pfor

to ii <'on-

tract.

i'rr Lord Selboriie '\\\ MaddUou ' Auciont L;iu-. p. :;i:;. Soo ;ilsi)

V. AUhrsijii, S Al'ii. Ciis. -ITil, p, ;.i4'.r

- Stfvwl V. K'uneltj, V, App. < Per Lord Senw>riie in .l/u././i',son

' '* '^- V. Aldersoii, 8 App. C'us. -IT!'.



r i i

.

292

I*

1*

Tlii-'v 11.-. .1

only bo

retorrctl

to KOIUl'

coiitrurt

aud cnii-

^ist^llt

with tliiit

al letted.

DEFMNCES TO TIIK ACTION.

and the general character of the contract : they cai-iiot,

unless possibly in Home very sinj^ular cas.-, I)e th.iii-

Holves sufficient cvidcnc' of the particular coutraci

allcjied, because they cannot in themselves show all tlir

terms of the contract from which they flow. Th. y

may be evi.lcncte of an unknown contract, but tli.

makin<,' known what tliat contract ia must be the rcsuli

of the'^evidencc which the act.- in .[uestiou are allowr,!

to introduce.' It cannot be denied that there is s..iiir

want of exactitutlc in the statements sometimes ma.lr

in this respect, as for instance, where it is >aitl tliat lli.

acts must be referable to the alle<;e.l contract: aii^l

Lord Kedesdale seems to have held that, to adnut paiol

evidence, the part performance must be such as to shuw

the very same contract as the plaintiff alleged. ^ hit

in a ea.se where the plaiutitV stated a parol coutr." i tm

a lease for three lives, and payment of vent in put

performance, and the defendant admitted u ctmtiaet.

but for one life and not for tlirc'C ; his Lordship vii.l

that the Statute of Frauds put it out of the power ..t

the Court to execute the contract, for the h-ase for tlir.r

lives, the part performance being perfectly c(.nsi>trnt

with the contract alleged by the defendant, and liiit

therefore there wan no case to admit proof of a furtlu i

con tract.

§582. The true principle, however, of the opeiati.di

of arts of part performance .seems only to rc<iuire tliat

the acts in .question be aueh as must be referrr.l to

some .(.ncract, and may be referred to the alleged .hp':

that thcv prove the existence of some contract, and an

consistent with the contract alleged.' This is very uell

illustrated by a case in the Common Pleas on the irtli

>ection of the Statute of Frauds, by which acceptaii.v i-

' Sec ftr I.i>r(l Alvaiilcy M.lt. in - Liudmy v. I.yuch, 'l Scl, .V

Funter V. JIah, .'i V.s. Tlli; p>^r I.ef. 1, S. See in/ni, § ti;jH.

W lUrani V.C in Duh- v. i/'uiitiiiin, ' See Isaita y. /. i!u..\ :-' ;

r. Ha. :m. Cf. Omy v. Undlh, 43 W. N. 2t.l ; 1« Times L. K. 11'.

Cli. D. '.'08. 1^0.
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trenteil as hucIi an act of j>art pcri'i irmance as diapeiises

ty i)f writint;.' It was thoro held, tlmtWll h the ncoe

lare acceptance of thi- Ltood.i liv the vendee was sutli-

(•K ut to satisfy that Hcctiori of the statute, so that,

although the vemlcc, impie<liately after accepting tht-ni,

stated that he did so on terms ditlcrent from those on

\vhi(di the vendor delivered them, yet the acceptame

liaving cstal)lishe<l uie faitt of a contract of sale, parol

evidence of its terms was admissiMe. It was there

strongly urged that the acceptance must be ecjuivalent

ti) a memorandum in writing, and mu.^t show all the

terms of the contract ; hut the doctrine was denied l»y

the learned Judges, both during the argument and by

their decision of the case. Williams J., iu the course

of his judgment, said, "The Legislatun; has thought

that where there is a fact so lonsi.^tent with the exist-

en(;e of a contract of sale as the actual acceptance of

part of the goods sold, the necessity of a written

evidence of the contract might safely be dispensed

with. But it is clear that it was not meant to go to all

the terms of the contract ; and that acceptanci' is no

evidence of the price, but only establishes the broad

fact of the relation of vendor and vendee. So where

tliere is proof of part performance, the jury must settle

all the other facts that go to ni kc up the contract."
"

§583. In like manner, Mr. Austin, in one of liisMr.

Fragments, has called attention to the '' distinction quoted,

lietueen such .soliMnuities of a contract as are merely

evidence of <t contract and such as are evidence of a

'ciiitrart and of its firms." " Earnest, for instance,"

he adds, " is merely evidence that a contract was made :

its subjects, its terms, ki-., must be established by

evidence (di>niil, ." ^

§584. To make the acts of i)art perfornumce Ti>o aci-

, .
' ^ must not

etteetive to tavc the contract out of the Statute ofiwrefcr-

'T''inkiui^i,\.St,ii'jht,i'(_\\\.>\'j;. • Lectures uii .luiisiTiuieuoo ^,:!l•d

- 1" <-. I!, at IK 7«.i7. edit.), j.. iHO.

•I

L4/-

%"•', filr .V^mmKtfT 711--«£-««SBjK'7^3]BMlrQR^K^^X^ ri-S'
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mvoiiur Krundrf, thov must lie (HHisisttMit with tlii' coutriif
titi

ii. Tl..'

act- iiiu-

1

ruiiJur

i;"n [XT-

formaiH'i;

Ik fniiiil.

iillo"('(l ami also wuih iim caunot be rotorird to an\

otiior title than a loutract, nor have lifcn done witli

any other view or dtsign tliau to {)erforni a imitract :

'

therefore, if a tenant in po8«i's«ion sue for the .-HMcMlic

perfornianee of an allejicd contrait tor a new lease, thf

nnre tart of his rontinuam'e in possession will have n^

Wright as an aet uf part perfoinuinee of the contrai t,

liiini' referuMe to his eharaeter as tenant.^ Where a

tenant under a term alleged tlif rehuilding of a party-

wall, wliich was in n ruinous state during his term, as

pait performaiue of a eontract hy his lantdord to grant

a renewed term : it was held that the aet was rcjni-

vocal, as it miglit have lieen done liy him in resjieit

of bis title under tlie old as well as under the alii'utd

new term.' The rases in which possession is an a<t >>{

part |ierformantc will be considered presently/

§585. Seiondly, the principle upon which the < oiut

cxcrciaes jurisdiction in adjudging specific performanc.

of parol Contracts followed by a part pcrforn.aiiee, i-

the fraud and injustice vvhieh would I'esult from tdlowini;

the party charged to refuse to perform his part, after

performanei' by the other up<jn the faitii of the c(mtrai i

and with tlu^ knowledge of the party i-hargcd : '' and tin-

principle extends not only to contracts which, but jnr

such part [perform;ini,'e, would be void by reason of tin-

Statute of Frauds, liut also to siuh as, being entered

into by corporations, are invalid for want of theii

corporate seal.''

' (iuhtu V. //<il-iy, AmI.l. oSd,

Criiisidcr I'/ i'l V. .Scj/iis'(/c//, '.i- Ik'av.

14*'.; aU'l I>ir/iiiisiiii\\II<irr'iii;\_V.>i)i]

J I'l,. ;;;!;•, ;iii; :;! l.. .i. ci.. Tui.

- Wit/ii V. tihwl/iiiij, ''• Vos. .'!7H.

Sic, too, 7<ec Lord Kldmi in F.x imrtf

Hooper, I'J VtH. 47'.'; I'lr I'luiiier

M.i;. ill MoiiihtU \. Juiirf, 1 r^rt.

Ibl; 5 Viii. Al.r. ;i:;.l, l.l. 41;

rhillijis V. Aldirlun, 24 \V. It. H;

and llri'iuiiin v. Itoltmi, '1 Dr. \' W.

iiltf. ilistiiii^uisli, liMHi'ver, //'-/•

V. Ihnhiinl, [Ih'.Ki] _' Cli. 4:;n.

Frir\c V. Duwsuii, 1 I \\s. '.'.x'.

' hij'ra, § tiOl it .s<./.

'•

I'er Grant M.li. in lliicknn-'-

V. JluiTojj, 7 Veti. .'i4(i.

J/uspiUil \. J>yas, 15 Ir. t'li. U. |i'

4'.'1.
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§586. "C.urtM of H<iuity," said Lonl Cotteiiham,'

" excroist' their junwlirtioii, in (leriTfiiii; .sfterific pcr-

tonuiiuce of verhiil iigreeincntrt, where there has l>ceii

part |)erformauct', for the purpoHe of prevciitiii;^' the

,'reiit injuHtice whifh would arise from jKjnuittinj^

Tho
|iriiiii|j|o

nUird bv
l,<ir<l I ut.

tuiihkiii,

•! a

party to oHcape from the enj^a^inm'iit.'^ he has filtered

into, upon the ground of tlie Statuti' (»f Frauds, after

the otiicr party to the contract has, upon the faith of

such engagement, expended iii> iiioni'y or otherwise

aeted in execution of the agreement. I'nch'r such

I iriiimstances, tho t't>urt will struggle to [prevent such

injustice from l»eiiig etl'ected ; aud, with that oltject, it

has, at the hearing, when the pljiintiiV has failed to estab-

lish the precise terms (»f the agreement, endeavoured to

ciillcct, if it can, what the terms of it really were."

§587. Such being the priii(;iple on whi(;h the Court

arts, it foUows that, wherever the acts of the party to

lie <hurged have cauae<l no change of circumstances in

the other party,^ and wherever the acts of [lart perform-

auic by the one nre not such as to render refusal liy

the other juirty to perform the contract a fraud in him,

however clearly they may evidence the existence of a

inutract, there the jurisdiction in i|Ucstion can have no

application ; and this may be the ease either fioin the

character of the person permitting the acts, or from the

nature of the acts themselves.

§ 588. From what has been .said, it appears that the

acts of part performance must in all ca.ses be done iiy

the pci'sou as.scrting the contract witii tlic knowled<jc

of the person .sought to be charged that the acts are

beiug done and are beiiis; done on th<' faith of the

contract; without such knowledge there would be

neither injustice nor fraud.

§ 589. On the ground that the character of the

[icr.son permitting the acts prevented the notion of

' In Mandij v. Julliffe, .' My. A: - nitvn v. Odvn, L. l;. 1 Cli.

•^r- at p. 177.

"

l:;7 : S.i'. in 1). 1'., L. It. L' II. I.. lliT.

No 1, liuf

wliorr

ri'tu-iil to

licrtoriu m
110 fr.iud.

Tho act.s

imi!-t bo
douu witli

till- kiiuiv.

h<h^- of

tlie [lor^oii

to hv

<-lla^^cd.

Whoroiiot
friiuilu-
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fniiitl, it hat Ik'<'ii dt'iidol that where ii |iliiintitl" Me.k-

to enfttr'e n;jain.st a it«ii»iiiinli'rmiiu a parol ruiitni'

i

I'titoii'd into littvvicn the plaintitr niul the tenant f>>r

lile, arts of part |M'rfornian(e whiili would h,i\i'

liouml th.' tenant for lite will not l>iii<l the iiiniiiiiji r-

ni;in, unlesH it <,iii he -^hown that lie piriniiteil tin- ai i-

of the plaintill' with i kiiowledne of the contra'

t

eiiter.'il into liy the teniuit for life.' For to ednstitiit.

fraud, theri! must eoinride in one and the -^ain

|KMson knowle<li,'e of some tact ami eondnet iiL'tjuitahh'

liavin;.' regard to such knnwiedue. And aj^ain, on iIm'

^anie prineiple, wln-re the ac^ts are tliose of porHoin im'

parties to tlu' roiitraet, they will not he hindin<^ :
.

that, for instiiino, acts done Ity arhitrators towards ihf

perfornianee of their duty, are not part perforniaui'e of

a jtarol .ontraet for .i loinpromise and division of estate-

l>y arhitrators.^

§ 590. Krot'i the naliue of tln^ art, it follnw-:,

that though, as we shall hereafter see, it has liciu

a (jUeHtion how far the aeceptanec of part t<i' the

pureha-c-nioney hiuils the vendor, the payment "t ilii-;

on the part of the purelia.ser ran in nowise hind him,

l)e(aiise to nfuse to cuniplete the ( untrait after payiiiu

"part of the piirehas.-nioney, would he no fraud iip-u

the seller, but his own loss."' ^ The (juestioii u.i^

raided in a ease where the co-heirs of a purclia-ri'

sought the enforcenu'iit of the contract against lii^

l»ersi)nal representatives, and set up his part p lynn nt

as a part performance making it a himling cdntruct:'

hut, on the grnund above stated, (iraiit M.K. dedi .
.1

agaiii-t the claim of the heirs.

/;/,„, V. >„//„„, .; M.r. _•:'.:;

117,, //.,(././ V. Hin.khuM, 1 l!lM.

.
'. t'. I'll; i^r l.'.r.l Itriii'Siliilo in

Hum, "II V. llrnihlitil, I Scb. \' I.(.-l'.

72; /;t,- i,. n: • •r;l:;•.^• ril; i:: .'/:-y;v

V, Mihuiin, :i l>f (i. M. & (!. ::.;.

S(i', toi', /'V'-.svi. / V. 'J'riii 1,111 II, 3 liill'.

it 1'. I' ; (>' l-'iiii V. //'/ f, S Ir. I
.

'

'_'..'"; //"/» V. VUiiiriiiiij, I. II. ~ I!

.'.""to.

- ('until V. Jiii:kn(iii, Ci \'('.s. IL'

1 - 1 ' , , .
-

( '. cr. :tt y. r: .

' IluckmiisiT V. lliiii'ji, ', \'

Ml; S. ('. cm apiK'nl, i:! V.>. 1"'..
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§591. IjMiii tlii> muii)> [iiiiniplc it .Hi'(>niM iloiilitfiil r

klifthfr any lu-tH wlii. Ii mliiiit nf alh'i native rt'incflio

(tilt' tilc vxei-utioii I) f th. fdiitmi I ami aiiollii'i liv

Miitnt' otliir miHiiH, ;i.s, for iiiMtn

* llU'filt"*.

IH'<', a r(ilU|illi-urv

takiii",' iiinlt'r tin- LuihIh ( 'lum«'s < 'uiisdliilatimi \,\,

iHii Ix' tiiki'ii AH part pcrt'i't'iiiain (•
; Ix'i aii^<- tlicri' m uo

IVaii'l on the other party if tin- ri'iunly other than thai

liv execution of the eontrm t lie piii-(iiei!.'

H 592. Tliinlly, thi' eontraet wlii. h the mts of putt 'in.
11

'
1 , 11 "Iplrii. t

periornniiicc allow to lie set up oy parol evidenee must ihm-i u

Im' of sudi a nature im that the Court woiiM havr ha»l !,'„'»','

jiniH'lietiou to enforie it speiifiiiilly if it had lieeii in'"'"'

writinjf. In thin respeit the jurisilirti m of the Hiiih

(nurt is the .same as that of the < ourt of ('lianier\.

The riih; m the latter ( 'mirt was that where there was

jurisilictioii in the orii^iiial suhj.ctiuuUer, viz., the

'piitraet, the want of writing wouhl not <k'[irive the

t'liurt of it, where there wa.s part porfortnaiiee. Hut

thi' want of writiuf^ eouhl not it.self ho niaiie the <j;riiunil

I'f juri.sdietion, for if that were so, all parol eontra't-

leijuirctl l»y the Statute of Framls to lie in writinj.',

anil in part performeil, niiiiht have Keen enforced in

Kijuity : whii-h wa.s not tin' a>c. .VcconlinLrly a

dciiinrrer to a hill for work and laliour done, aUeginir

fraud and part performance, wa.s allowed 1)\ Lord

< 'ittcnham.'^

§593. As was to he expected, the fusion of LawTowh.it

.iiid K(piily ha."* given rise to ipiestinns as to tlie extent a,"siio.-

"t the doctrine of part performance, l.s tiiis eiiuituhh

durtriue to he applied to all eascr-, n only to contract-

when' it would have l.een applieil l»y the TiMirt of

Cliaiiccry '. This ijuostion may he .safely imswcred Wy

^i • /»r Liifil Crniiwiirtli in

Mu,./;,, V. Milinmi, ;\ ]>!• (i. M. it

trine f'f

|i.irt
i>(

r-

i.Tniiiiico

•'I'l'l:
-

Ihi

uiHC Willi this \"\y, I'lit «ill i.

ircniu'ilcil In cciiisiiiiTiii:; tli.ii l.iii'i

ll;irihvickc licM llir Courl tn li,i\e

all oi luiii.'ii jni i^uitU'iii 111 if>cri I

d{ I'diihrukirw 'Picri'i 111' liiiikliiig tmilra. is.

'w. ^.!7, II.) may ajiiuMi- at
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.

«nyin^ that itM appli*'nti<<ii in t<i Ix* thtiM rfNlrnitiiil.

Hut wliMt it* then itM cxti-nt '

In Uriliiin V. lii>'"<it, 1,^ tlif limitH of the fliK-triii.

wi 10 Htut<Ml (litlVrt'iitly Ity v&Ai of ihi> thrti' UmiiioI

jii«l<,'»'n : flu- M.K. (I.okI Kj^Iut) roiitilU'il it to " cuxi •«

toiu'»'rniny IuikI," Cotton \,.-\. to " i|ui'Mtion.s ii'latini;

to laml,' junl Tljinij^iT I, ..I. to " huIch of liiiul."

Ill MiiiliH^ini V. A/iliiMoii,' Luiil St'lliorno in lii-

j'IMi'cli in till' lloUM' of LohIh ifffind to tlic tli'ti^ion

ill Itritiini V. li> .•i!*itf i\ anil wi'in.H to luivo «ioiil>t»'<| hou

fill it waH lonMiNtttil with tin* vii w.h of l.onl Cotti'tihaiii

in llmniiii t>/i 1/ v. /A //^«7 ^ and l.'is->,iici- v. Tiintii/.*

AikI in Mi'Miiiui- v. C' •"/<,' Kav .1. criticiztMl the

iHs*' of Itilliiin V. /i'f'>>(/(/, ami (liHcuBMt'il st-vfral n If

vant authoritit-M, ami runi-luili-il that prolialily it woiihl

III' more ai curate to say that fhr tloctrin*; of jiart |m'i

formanct' of a parol aj^n enit'nt "appiif^s to all cuHtH in

which a t'ourt itf Kijuity wouUl entertain a suit f^r

.Hpeeifie jHTfoiniUtlei' if tile alle^eil eoiitraet hatl l»eii

in writin<(.

•'I'l'iy <

llama,!'

Wlicrc
W.ltlt uf

M'ill.

It may lie nue.Htiouetl whether thi-* statement of tlir

extent of the iloetrine woultl not l>e made more aeeiir.it'

l»y omittiiij; the words "for speeitie performance.

"

t ^ 594. It has lieen further hehl that tlii' doctrine (.1

.. part pcrformauce doo not exteml to cnaMo the ('niul

to award damages on ;i paml cuntrui t.'

§ 595. The iiecc.-sity of original juriMliction in ea-r

tlie contract had licen in writing in order to iniiii.i'

the Court to intertcre in ca«es ni |iiiroi contiacis i-

illiistrated l»y ca^e- in which tiicre has liei'ii a wani

not of writing, l»ut of a .seal. Thus where the plaintilt

.-tatt'd a claim against a com|iaiiv for wiirk and lal"Kii

done on the e-tate of the companv, and alleircd that.

' II Q. II. i>. r.'.!.

- M A|i|). ('as. |t;7. (71.

IJ » i. \' i''iii. 'ii, II.

'
I M'N. * (i. ."51.

;!.", (;ii. D. t;si. sw, t..,>, s-ntt v.

l!'iij„„ni, 1.. !;, 7 K.|. at |'. Il.'>; i!;l

rniiilii/ V, ii'.s„l/,un„, [I'.hHIj '.' I. i;.

17s, IVII.

'• I.ir.r;/ V. I'lirs'll. :'.•' I 1.. 1 '
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f,

iiH titi' oniitrart whm not tiiulor m'iti, niul an tlh i<iiii|iiii>y

il,iiiu('<t till- Icgiii t>^t.it)> in the Iniiil, li<' htt<l tm ri'in<<|y

(•X'fpt in ChaiU'i'iy, n tlfiuurriT liy tlif tMni|iHuy to tin-

lilaiiititrt Itill wuH iilloWfil.'

li
696. S<», iiKuin, wlii'H' tin* cn^'iijiftiK nt im of nn \si,.

hoiKimrv wimI not of a h*^al rlmnutfr, purt [M-rforni-

(UM'i' j^'ivt'M fill- Court no juri-ili< lion. T Hit in till'
I

,:\*i' of /,.«;(/ WilljHih V. /.ii;i/ {hlonl,' win If t«o ti'Htll

torn on tin' Hunir <liiy, uinl in tin- jirc-ruc. nf ilic -ann

witin')M*»'«, «'.xt'(nt«'tl niiitual will-*; oin' of tin tf^tutoiM

having ilirtl, it wuh iiij,'Ui'il iliiit tlirr>' whh |»art jut

foriiiuiHt' uniler ••iriuniMtam <•« wliirh lould only In-

riforn 1 t" ii lonlrmt ImIwiih tin' tcntators to niako

sijcli willrt liut l.onl INw'lyn, tliongli inftTiini,' an

iiu'i'i" nii-nt of SOUK' Horl, liflil it to have Imiu a ini'ii'ly

lM>!iniiialil»' I ii;,'«j^i'm<'iil, and one wliicli tin' Court

tlii'iifi(ri' t'«»iiltl not tuiry into tfU'ct.

jij 697. Oil tlif ««nn' principli', tluTo < an In' no pait ^

iKifnnnttiK'c of an iuconijtii'tt' i-ontrail. l''of tnt» to
iloU'

allioiintt to itttit |H'rtoiniaii<»', tin- rmitract ntUK-4t

ul(lii,',itorv, and wliut i^ iloiic niU't Ik' done undir tlie

tiTiiis of tin' a>^r»'i;un'nt and liy foirc ot tlio aj|r<'('-

mi'iit." '

!;698. W lert', InfWfVir, th I' oWlli r of a ^lii|)-iiuiiilni^ /.ilUti \.

Uul,
yanl j)ioj>o.-,ed to coustrm't <i .sidiiii.' from it to a railway / / /,,

Nation floHf at hand, and olitaimd from tlic railway
'"

1 1)11iipanv a j^cin'ial u.«(.HL'nt to Ins jirojiosa 1, and lU'Ott'CI Ird

lo iiiakf tin.' sidinji, witlnmt tin' ditails of tin' arran^t

-

iiaiit having Koi'ii agret'd n|Min, and after tin' ton-

struitioii of tin' .siilinji wa.s allowod to ii.sc it on torms

rinlMidii'd ill .'111 informal lurinorainluni ; it was held

that even had tiniv not been any actual u.ser tin' Court

M

liiiiiii

li. .".•ii;. ( 1. .1/. Il/Ul i; r 1/

to-j.

ir.l l!r. iijii.im III

ti . '!/ "j-/'-/i« V. (roil-, [Is'.i.i) .1 I h. Inyiiii' v. /.unni in,!,,;,-

l.'ilu i:.

. ii.i..r.

iiliru, S ilO. l>. T'.'T.
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mlvi r

'>iull.

I..I1 ul

-! f iiti>;i-t

1. >U'-l''-

woul'l |>n»lMili|y lifivo fouml tni*nii>i tn iMifuin' llu' mtii

plitinll lit' nillllt' iirriinK"'l>lt'»t l>\ Mllirll till* i<llll|Mlliy

wiitild liavc* Im'cii i<(|i||»<'1I< <t to nilow tht* Milling t<t I"

iiiiit oh ri'ttftoiiiilili' itMtii'4, ttii'i thnt, the iiii'iiioMii<tiiiii

•liowiiij^ wliiit Win- itiixoriHliI"' ti mix. nii i»rriiM)?<'iiirii'

oil thai liMttiii^' woiilil Im' i>iititri I'll.'

i| 699. It i-* |Hrli«|)H <«. HI" ily iiLM'itrul to olmrivi' ill. I!

wIkti' tiii> |>iMM«-M^ioii ttiki-n i!« not uiiii> i .% oittru> t

Ittii uilvcrm-, till' rin utnHtniM I itr iicrc t'* no CoiiiiU'ii

l.iw r<'in<'<lv iloi'N not ?«iitliii' to ^tvr tli*' < oiirt jiiii

ili< tiuii/

§ 600. Til'' }(i'l»'r:il I li;ir.irtir of tlu' mtt \vlii< h .11.

iiiliUHiti' to I oiiHtitiiif pirt |M'it'oriiiiiiii I! for ihi- |iiii|"' •

ill i|ii<"<tioti liiiviii^ Ihi'ii Htiiti'il, it i.H |>i>«|)om'il now t.i

sliow tin- ii'.siilt of tliiHi- |)rin< i|ilt>H in rcH|K'i t of -mn.

jmiiiiular iiit«.
'

?! 601. I'oHHo-irtion !* in .sonn' imm-m
«
nuivoial in i-

x|Mit of till' title (o which it is •<» Ih' rofcrrt'tl :

* n

othi r iiwr-i it m not : thoicforr the |>oH>trsrtion o| i

tinant, ufttr tho ixpiMtion of a U-Jtso, wliirh u.i-

r«'ft'riil>li- oiilv .o a rontrai i for i ii-ih-vmiI, lian In. n

I oiisiil. nil part |M'ifornmin'<' of «ui u u rontrait.'

i; 602. Still niorr rlinrly "the iiekiiowledgeil p.,.

.m..<sii(ii iif a .Hiraiiji'i' in tin' laml of anotlur Ih ii.'

e.\j»li<iil»li' exeept on the -uppo^itioii of an a^reeim l'.

an«l lias tliii«.'t'ore ioii«talitly Ixiii leeeiveil as eviih ii"

of an ant' "idiMil rontrait."' Thuw, t.) iffer to m
' i..i,id\. ii,J..,.i.r,i,i nil. i„., HI, Mi/iiu.i V. //.i, !•../, .11 r. .1,

.li.l.n-. .":"<>.
-'''•

• /•,.../ //../(.I ''... V. S .II.Hiiil'.i'I'i- lh,ii;ll V, Ihw, I Y. .V r. ' '
,

Im,. .-„.(.„,/ \l„..i,ll,i, 7 M .... I'. »'. .11'.; !_' !:. .1. fh. I".-'; « 1. .''" -

(\ |!»-j, ..iiisl'i- V. Iliirii/i, \', Vi-. 1
.1'.. l-i.

l...ii..i.l.r, ill a.l.iiti.iii 1.. il.f ia>.- Mi'l'trd v. Il'tnoj, \\\ W. I;. I:

ri'lVTn.l tn in ll..' iixt, Kflli/ v. 1" .lur. .N. >. 1 Itji ;
l'n,rfll\.i

H'<i/«/,. 1 I.. 11. Ir. j:.'>, «li.p- -iviii- ,/,.,.'., h !)< (i. M. .V i>. ; 7. '
C..ii»ciil I.I :i Iniw «;i.-i i rM I.. N'. lh<'[\\i'S'H*\\ IIkI'Ii/'m .-.i..', I'. W I.'.

uii.lir tl... cin iilii«tiiiii !< ..r lliiM.iM'. ''>''

.11. ... 1 . r part i«Tf..rni;nic<.. " i'-r I'lumur .M.ll. iii Murp>.'" ••

' >it; II',7/m v. Stradliuii, .'. \'.-. ,l.ni>. I Sw. ISl. S.-f .iCfonUi - ;

:>! ; /.i,«.ir,v. /*.,r.,», I.. i;.'l II. I.. It^i'rhn- v. ,x'.i/..
'../, 1 Wni. .1' !



HTATirri'; or krai ih* \m» pakt rKitroHMANi k. :nn

.ftolft II I itiMi rune, Vkhfw n |wr"l foiitrin t for « Irn"*' wuh l'<n>i

in.i'lt', iiri«l tin* ti'niin i>f it wt-n- n}.'ii'('i| un Im'Iwcimi llu

j,ri»|M »«<•< I I. itiil t>»HCV tn* I l>\ llir> ilirntion iif (li

ii'!»'4ur tin- \v»nrv iii^tru<'ti*il n noln itur. wlin a> tv<\ tnr

iMttli pHifiw*. l<» riMlm-r till- tiTiiiH III wriiiiijj ; ainl tin-

licihir tiMik /I IK) t<' ul' thf torniM tliii-t Ntiit -il t O llltll.

ati

ii<l t'piin il |in'|»,ir«''l n <lmlt "imtra' t iiiilMMiyiii^ lli •

1 iithtT tcriii'*, wlii'li In- "iilttiiittc'l ('• tin* If-^i.i, wli

iitf' rwiiniH. withiMit iil(|iTtiiij; to It, li't till li'-Mi, into

l)f.-<<i"*.S|oll, llll'l iliri'<ti'«l tllf -^olii itor to jili'jiulc .1 Irisc

III piii'HU.iiH ( of till- ilrnft •'oiitrtK t ; hikI a ilriifi KaM>

wi.H ar. ordiiij^ly jifi |>air<l, to wliirh tin' h'H^or ttltjiitt'il,

iiini uiivf the ti'imiit iiotico to ijiiit : tlic Court liiM

tliat thiTo WHH part |M'ifortuiin' I' of thi- tontrai i, ami

ciitiir'' <1 til'' 'niiH' luroriliiij^ly.' Ami i outiiiurui' .• m
l„i..<. .Hioti iiiitN, if uiif<|iiivoi iilly ri>f<>ialito t'> tin' loii-

tiai I «llf^'>'l, Im' a HiiHiri»'iil art of part |M'rfortn»in i",

altlioiijjh tin' takilii,' o| jMiiH««'«Mioii wa.H alili'ii dttit to tlii

" oIltMU't.'

§608 Kv«'ii \\ln'r«' tlu' jxifMi'.Hsioii huM Imiii lukfii

witlioiii foiiHiMit, yi't if the owiuT aftor\varil.«* allow the

li.in^i'i to nnuiiu iit po.s.^» ,«<,-<ioii tlii.s will, it >t'tiii.-<

o[M"rat<' M an act of part iMTfoimaiice.'

§ 604. I'o.s>f.ssion in, it tiiUf^t Ik* oliMcrvod, part [kM'-

foriiiaiHf liotli l>y ami aj^jaiiiHt the stranijcr ainl thf

uwiiit:* till' owiH'r lias allowed tli'' strauj^or to do an

.K't on till- faith of thf I'oiitiart, viz., eiittT on lln' l.ind :

tin -traiimT has allowed tin- ownor to do an ait on tlif

I',....'..

'lule^i I'll

HI.

1'os.ii -
-I.. II IrlU

(nr 411il

a«niii^t

Uillt |>:ll

til-, llilki'

l'l)\' \. IVil'iimn, '.' Vcrii. (.'"i

;

All' ./ .iyl,»f,„,l\ rate. 'J Mr. 7w;!

;

.^lur'n! \. Ihiiltiii, I Fonlil. Kil.

I'T; .viiui/r \. V.trrnll, 1 \\n\\ .V H.

-•...
, A'lH. V. /;../>; '1 liall >v 11. ;i4.1;

/'.i'' V. Ilainilliiii, t> H.i. .".HI ; I'liiii

V. <•„,„„;,,, .1 .Sill, J,, tiif. 4111; s. C.

I I'. Ii,\- ,1. .11.

' /'iin V. I uiiinhii, I |>c U.\ J.

.1. Sw, til

L. T. N. S. .-.10.

Mm, Firh>'!/,

(li. 4'J^.

V. //nihil,'/, n-'.ii;

'Iriiji,!!/ V . Ml,/I, el'. I
> W-. ''•-•^

:

I', till V. fnvnil,'. I l>i' li. .V .1. :il,

I'i. Si I', t'"', I"
, I.i'ni Kiii.i'il'iwii ill

fimnit'Uii V. ilt^svn, I. !'. 1 11. I-

I. I Til
I

' lli/..i» V. 11'../ /A,,//./..-// //.-•'.

11111/ Co., J l>i ti. .1. A S. 17 4^
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1 'Om-i"*.

•ion lis

i'"iiipiuiy.

n criii.I

Ir,ut-i

titliiT timii

uf ~iilc ur

lt'11-.i'.

'litr.n't-

fiiitli of the ••ontriiot, viz., withdraw from tlio hiinl.

Tlicy an> then'foio hoth houud.

5^ 605. Possession is, as alreiuly pointed out, pan

pu-formjincfi as well iigainst a .loinpany na a,i:aiii-i .i

natural perHoii.'

§ 606. It is iii>t oidy in t'ontracts for a sile or a has.

that possession is part perfomiance. It may h-t m

parol evidence ot any contraet explainint; th«- j'o.sc -iuii.

Thus wilt-re .\. was in [ios.session of iiis own land sulijfi i

to a niortgaLj'', and hr, as he ailcsjfed, contracted with

B. that I?, sliould purchase tlie land from the niori-

"airee, and hold it for the Itenclil of .\., suhjeci to

ecrtain terms for the repayment of llic p ireha>e-inoni y ;

and H. afterwards .set up the punjiase as hein^ ,iii

al>solutc one f^r his own lienetit ; tlie e()ntinued [.os-

.session <>\' .\. as owner of the land was held to l)r pan

perforniaiire of tiie eonlnict alleL,'ed l)y hiiu.' In

another rasr A. l)v |iarol agreed to allow 15. the ocin

patioi; of a leasehold house for life, on j)aynient merely

of t^'round rent, rales, and taxes. [}. wa-i put into p^s-

.se.ssion : and that posse.s.sion wa.s held to preclude any

ohjeetion on the grounii of the .statute.'^

§ 6i*7. Many ca-scs have also arisen in respect nf

marria«i;e contracts, where the ]viri perfornianee lia-

excluded the operation of the statute. Thus in a ca-c,

where there was a parol promise before marria-e to

j,'ive certain property to the raarr'ed pair l>y the fatii. r

of the intended wife : the marriage took place, aii'l

wa.s followed by the delivery tip of i)ossession to ili.'

.s.^ii-"n-law, i .xpeuiliture of money l>y him, and t'l.'

absence of all disturbance on the pari of the father-in-

kw : these acts were held to be in part pcrformaiif

of the alleged ante-nuptial contraet.* And .so wher-

I s. c.

17-1

- I.iniolu V. l\',i:iht. JS L. .T. Ch.

70.-.: S. ('. 7 W. U. l-'l, :'..-.0; 1 IV ^^ g

(i. & J. 10. lain

'•../'s V. I'ilkiiKitm, I.. K. !•' I'|.

. /Hf V. l*iuniijn\ .1 I)t' < i. M.

71. See iilsu F/nyi/ v. Il'ih-

^m^sm^
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m

II fothcr vtTl»a!ly promiaci, in coiisitlemtMtn i»t' his

(liuii;htci'M mairi;i<i;c, to givi- lier ii house as a woildiiio;-

itii'HOiit, ami iinmctliatriy aftrr the marriage put tlic

(laughter au'l I'er hu.sU'ind into pos.sission, and con-

tinued hi' • ii" !-' ;iav' what Itecaine due to a liuildini,'

society in i -i" * ot ,iii e:istinix nioi'tu'am' on th' liousc,

it was he '

« ;h<> ( ' urt of Appeal (athmiiii;,' the

decisiitn ot .Niu!'!.. ^.''.)lhat tht. possession took the

case out of llie statute, and that thi' lialance due to the

liuilding society on tlie fatlier's deatii was payaltie out

(it his estate.'

§ 008. The same priiiciph- applies in ciiscs cit fiimily

inranuenients involving the giving U[i, parlitiun, or

exchange i>\' land : so that though such airaiigenients

luiiy l»t! l>y parol, yet it' they he followed Ity unintcr-

ni|itcd exclusive enjoyment of the several lands in pur-

suance of luC arrangement, the Court will specilically

enforce thein."

§ 609. In considering this efl'ect of p((ssession where

the ac(|uie.se,ence has been of very long duration, tht!

Court will regard the lapse of time as a cireurastaiice

against allowing the statute to he set up.'

§ 610. The laying out of money, provided it he such

as would only be likely to take [ilace in j)ursiianee of

such a contract as that alleged, and it be with the

|)rivilvof the other party, is au act of part pi'rforraauce.''

iiii-iit .

KlTr t, ,,f

l.ipse 'A

tin..'.

l.^iyiiii,'

uut of

iiiunrv.

."I'll. It. 887; lolloueil in Shurnum

V. Sh>t,„i.in, (!7 I,. T. H;!1.

- .SliK-kity V. tibiciiiei/, 1 V. & B. -.^
;

-V..,/. V. Xntle, 1 Kv. ''.7'2
; Wiilidinf^

V. H'illiam^f. Ii Dr. atul Siu. 37s,

.iffiniicl 1,. I!. 2 i;ii. 'Jitl (st'ccsiK--

ciiilly, ii[>. :'.01, ^W")) ; Cood v. Coml,

' Be.iv. .31-1. Cf. Dillwyn v. Lk-
w,:!;/!,, 10 W. It. 412,742; 8 Jur.

N. S. 125, 1008, ill wliich case .i

lucuioiiiiiiimu uf mil of luaJ, iwi-

ImwoiI l)y |)o.s.>iession and cxiHjnditure

lif iii.iiii>y by tlu' donee with the

a|iproli:Uiuii i.f till' doiii.r, was held

by Lord Wi'Stbiiry to create a liiiid-

iiii; oblii;at!.>ii, eiititlini; the dcuiee to

a coiiveyaiiee in fee of tlie le.i^al

e^tate in tin' land.

' lllnr/c/onl V. h'-'r/,;,alrk/c. ':

Hoav. 2:!2; cl'. Crook v. I'ci-ji'ii-iilwn

i/.s,„/i,nl, I,. 1!. 10 Ki|. C,7S; (1 Cli.

551.

* Wills V. Stnvlliii'J, •". Ves. .'178
;

Ifowanl V. I'aleitf Ifvri/ Co., '>3 Cli.

D. t5i;. So.-, ;„.»ivc-, per L;-:\

I'ranwnrth L.V. in Oitoit v. Catoii,

I.. 1!. 1 C'li. at \: 148.
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!%•

ii.Av>;if.

(ori'iit

(roh) ;os-

Kxpeiiili-

turi! ;iml

OlInT :l(t»

adnlittill^

of roll!

lll'll-iiltioll.

Therefore, whore u proposed lessee eiitereil :iii<l

l)uilt, the HctH were held to he siieh ;' and aj^aiii, the

nheiation of u i^arden fenee ami the plantation of n

meadow with the privity < f the other [tarty, and partly

at his expense, by a tenant in possession, W( -e held

aets of part jterformanee, evideneinj,' a eontrai t in

demise the meadow for a term.^ So the expenditure ot

money, in alteration and repairs of the property, liy a

sub-lessee .ith the knowled<i;c of the owner has ]»( n

held to be part performance of the lontraet by the

owner to let to the subdessor."

§ 611. The exi)enditure of money tlitfers, it will 1m

observed, from possession, in two respeets : the one.

that whilst mere possession is referable to a tenancy

at will, as well as to a larger estate, the laying out '<\'

any eonsiderable sums of money is lationally to l.e

refeired only to some contract to confer a substantial

interest in the property ; the other, that whilst posse-

sion cannot be supposed to be continued by a strani^ii-

without tl knowledge of the owner, a person in posse-

sion may web lay itut money without the owner's

cognizance : an<'. what is therefore necessarily infenv.l

in the one case m'lst be proved in the other.

§ 612. There are eases where it lias been held that,

as money spent in repairs easily admits of com[ieii-a-

tion, such expenditure is no part performance, au'l

(;onse(|Uently does not avail to take a ease out of the

' Sivni/r V. Fiislii; '< Viii. A1>|-.

r)L:i, jil. 4;'i; Utddin V. .hinuiin, U".

L. T. \W.

- Sntherhiiiil v. Jiriijiis, 1 ll:i. -i':

S«' also Ntw/clii/ V. Stofkivy, 1 V. fc

K'l:',; 2b-/. V. Mrdlicvlt, I Hall it

I?. 3!>3; Mundy v. Jolliffi: 5 My. .t

I'r. !•;"
; Hiircoiii'- v. I'iniiiytr, '' Do

G. M. it ti. T)"! ; Fairall v. Diiven-

/Kjlt, .'. 'liff. 36:; ; Xurri \.Jiir!:r--::,

ib. 3'.)(). Dititiiiunish Milhud v.

Iliiivey, 34 IWav. 237.

' Wil'iniHS V. A'l'.ni.s I,. li. 1','
I ,.

;j47. Sfi', too, SIiHIUkii- v. Jnr-i-. -

IV a. M. k G. 7',!, S7; and IHh.n-

si//, V. /luirvir, [11.'04] I.' Ch. X;'!-.

73 I.. .J. Cli. 701, wluro alic 't,,.;,-

c'f a now imusi'. sn'i'iostc.l \iv tii;

ilefondaut, wtTc maili' during v.r

|iri)greiis of tlic Imililiiif: liy lUf \-':Mi.-

tilTs. the buiMiTS. l)istiuL;ui-li //

V. //((//, I. 1!. 4 Kq. •J4L'; i/ardi.i v.

Fo;K-f. 15 W. H. 38S.



STATUTK ">K FUAIDS AND I'AUT I'EltFOHMANCi:.
• tOJ

»1 -t
I tute:' iui<l where the acts relied on ur<' propiT t

>;'S

II

IIII broii<^ht iK'foii' a jury, ami can he aiiswcrci

ilaniiiycs, ur arc in the nature of acts of |irej»aratii)n,-

tliey will not Im- consiilcifil as part perfbrinancc. l{\il

iiothinji ••an lie rlcaror tlian that there arc many aits,

ciKsilv enouj^'li admitting of ioin|iensatiiiii. whiih yet

aiiniunt to surli part performance as will enable the

Court to enforce a parol eontraet.

§613. If the layiiii,' out of money in alterations in

jiuisiuincc nf a eontraet is a part pcrformanee of it,

it may be supposed that making a paymc.it of the

luircliasc-money payable under the eontraet was yet

more clearly a part perfonnance. jiut this cannot be

said to be the ease. For it seems now to be decided

that the payment by the purchaser to the vtudor ui'

the whole' or a part, whether substantial or unsub-

stantial, of the purchase-money, is not an act of part

pciformance which will take the parol contract out of

the statute.

§ 614. The best explanation of this doctrine is said

bv Lord Selborne * to be that the payment of money

is an cipiivoeal act, and not in itself, until the ccm-

iiectiou is established by parol testimony, in 1% . tive

of a eontraet coueerning land. But other grounds for

this decision have been alleged, as that the mention

<>{ ]iart pa\ment in the 17th scctiini of the Statute

<if Frauds, and the silence in that respect of the 4th

-I ctiou, must be taken to show that the I^e<jislature

did not intend that part payn>int should be liinding

ill eases of the sale of lands:' and again, that the

innney may be repidd, and that both parties will then

' Fniinr \. Ikiwsun, 14VeB. iJSti; at p. .">,"iii; lliitain v. It'^sKi'/tr, 11

. I. Fuiftrr V. Hale, '. \c». iit p. 71:'.. Q- •*• !* ^-''' ''O-

' ('Una II V. Coii/Le. 1 Sell. & Lit'.

>.( ;.<., Knight Uruce L,.,l. in -j-; »«« 7 Kruns, I V. & (
'. Kx.

Iliuilm V. Morri', 2 De G. M. & (i. r>lf).

I'liynicnt

iif pur-

illttHt'-

nioncy.
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KKFKNCKS lit TlIK ACIION.

l>e in tho Mtimtioii in wliidi they before tlu' .-.mi

tiiirt, witlmut oitli.r party's Im 4 -iuucl iiiiy in

,M|iiit:il.U' n.lviiiita.tr'' ov.-r tlif ..tluT.' This i^ a cu-r

wh.Ti', fur tlir art (I.. lie. tliiM-e aiv ull.riiiitivr iciiHMli,-.

i,w l>y til.' ixr.iitinii (if tlu- r,,i, tract, ami tlir utli.i

by rc|«aym.iit,— himI tlic t-lcrtioii t'- put the (itli. r |'aity

to tlu' iiittrr rriiinly is in. fraud. It lias Ikmii truly

.-,.i.l that this rcasuiiiiiij: ovrrlnnks liif possiLility nf ^m

in-iolvcnrv iiitcM-vniiiii,' and i>n-v.iitiii,u the rcpayuirht

of th.' purchase-iuoiMy.' Whatever Ik- the true i^mimd-

uf thr doctrin.', tho (h..-triii<' itself is w.dl cstahlishnh

§615. Thf law upon thi.s sultjcrt was, howivr, f.i

.11 tin;.' somewhat va.illatiii.i:. Lord <'owpor held pari

pivvpu'iit uot to lie part poiformaiiee. '
Sul.se(pieiitl\ .

in a .iiM' l.efore Lonl Hardwicke, lu-, ..n the eoutrarv.

held part payment to l.e part perforiiiauee ;
* hut thi^

as a jreiieral proposition was early overruled. The

.piestiou then arose whether, although payment of a

small iustahnent was inoperative, payment of the wlmlr

or of a suhstantial part of the pri.e wouhl not he ,11.

aet of part perfornmn<-e. Lonl Uo.sslyn niiiintaiued tin

atHrmativeof thisipieslion;'' hut Lord Uedos.hde deiii, I

any sueh distinction;" and Lord llosslyn's deci^inii

seems now to he overruled, uj.on the ground that it i~

inipossil)le satisfaetorily to discriminate between Mih-

stantial and unsubstantial part payments.'

§ 616. Payment of the .aiction duty has been li-M

not to be part perhirmauce, it being by the revenur

laws .ssential to the contract, and " that without whi.h

' C'iniiii V. r.,„A>, 1 S,-li. \- I.el'.

- ].•; Vfs. Mil, ii'iU- liy the r»-

jiurti-r.

• Lord I'eiiifill V. Huss, .' K4. •'•

All. W.

'. J:.:rr.,i v, Mrrtin!:, W Atk. ;it \\ 4.

Sof alHO Child v. (.'oinlier, :i Sw.

4'j;j, 11.

Main V. Mdlmurii, I Vrs. 7'.'".

Sw tlic arpumenti- in Wills v. >'<'//-

liwj, a Vi'>, ,'i7H, mill ^ivimo::~ v.

Corutliui, 1 llfp. ill C'li. l.'.s (.1 cu-'

before the Ht.itiitc ).

lu Vlhiiu, V. r„(i/.-,, 1 S.!,. .V

-' W.ilt V. Evans, I Y. ..V
< ^'^

57'.'. See Kx partt Huop<r, V.' \i-'.

47t).



STAIITK (»F FRAUDS ,VNI> l'AI!T I'KIIFOUMAM i:, .107

tliorr would hiivc ])»'cii no contiaft camiot \>v sah\ t<

lit' ill pint jwrtommui't' of tlio (((iiiiiii-t." '

sj 617. Tlie same vacillntion, wliiih clmiMi'ttMizoil iln' i'

I'ourse of th<! aiithoritii's on payinciit of tli(> puriliasc-

iiiohi'v an part porformain-f, Ims iittfiidid the rasis

(li'iiliii^ with till' (jut'stion wliftlicr paviiimt of an

(I'lilitiiiniil rent is to lie trcatod as part pfrforiiiaini.

Ill tlif t-arlit'st lasf on the sulijcr , it was laid down
that siK Ii a payiiit'iit, if shown or admit n'd to !), im

til'' f'ot of till' contiiU't, is a riiriinistaiir.' (if part

prrfurmance.- It was -uhsi'ijucntly ih tcnniiu'd not to

I"', liiit this decision appears to he overrule(l hv tiie

( ase of Xiiini V. Fii/inm,' where a landlord, liavini^

vcrlially aii;rt'e»l with his tenant to Lirant him a lease

for twriity-one years at an iiiereased rent, died hefore

the execution of thi' lease, hut after havinii rcceiveil

from tile tenant one tpiurter's rent at the increased

latc : and it was held that this payment eoiistitutcd a

-utiiciciit act of part peiformuiice to take the c.i-o out

of the >tatUte.

!} 618. It is not easy to think that tiie whole ynnip
oi lases dealinu; with the payment or expenditure of

iii'iiicy on the footing,' of a coiitraet is satisfactory. It

th'h.ll

I. Ml.

XtODi V,

i'.iljuiii.

KrVliW
of tlio

' I'er (iriiiit M.l,'. in liinkinanhi-

V. Il'iifp. 7 Vis. at p. •Mi;.

iiv/s V. atni'iiii,,!. ;i \Vs. ;i7S.

"'Ihitihij V. Iltitins, 1 Sell. \-

f-.i. \-s.\.

[.. U. 1 Hi. i!,j. Consider Iloic

V. Ml'/, I. It. I i;,(. 'Z\-Z; AnUold
V. //o.'/A, I. i;, 1 C. L. tiOH. Ill

ll'-iiil'hnijK V. drill,, 10 Q. U. 1).

I (^, soiiie doubt was o.i>t en Nuiih
^. I'nhiiui l,y Lorii Iv^licr vtlicii

I'.rutt I..J.). Ikit in Connor v. Fitz- fuiiuaucu as to laki' tlie case out of
•'"'/, II L. 1!. (Ir.) tot;, the V.C. the statute. His I,..r,lsl,i|. said tiiat

'"'lowcil Xuiu, V. Faliian, and .so he .saw no distinction in principle
dil Itryne J. in Miller it Aldworl/,, liotween the '.lavnicp.t of lart uf the
/- /W V. .^harp, [18',n»] 1 Ch. Hi'i'. purchase-nionevand iflvment of part
1^ i~ to be observe<l that in Xunn v. of tlie rent.

Fiiliiitii liie ten;ii!i uas in i rrn|iation

of the pr.'iicrty in (pu^tion. In

Tliiirslii/ V. AVv/.s (70 L. J. t^. B. 'Jl
;

I'.i W. I!. L'Sl) the (iel'eii.lant luid

vertiaily ii;.;reed to relit a furnislied

llat for thirteen wieks at ilA 10.«. a

week, and liad p;>id a n-pek's rent in

advance ; b;it, ouiiii; t.. a dispute, lie

iiad never t.iken pos.sessioii; and it

was belli by lii^bam J. that, nnder

tho.se circunistaiaes, the payment
was not such an act of part fier-

fl
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|i«r(orui'

Man iago

woulil s.'iMn iviisi.nal>I«' to holil one or oth.r (»f tw.

thingt: tliat all ptiymciitH of money nm.lc l>y nn,.

cniitm.tiii-,' piiity with the km.wl.'.ljfo of th<- othor, mil

on the faith of tho <;ontract, Hhoul.l lie .locmid ad- ni

part perfnimaiKe forth.' purpo.-..' in .luc-^tion :
or tliu

none of sn.h arts -hoiihl I'" .lecni.Ml to he part prrtunu

an(<\ anil tliat the Couit shouhl in all these eases think

that the possil.ility of repayment .leprive.l them of ;mv

.Iff.'t on the Statute of Frauds. It <loes not s,
.

ni

reasonahle t.. halt l.etween tlie two opinions.

§ 619. Minria<,'C alone is not a part p.rformaii. ,• ut

,1 .-ontnut in relation to it : for to hoM this wouM 1...

to overrule the Statute of Frauds, which enaets tli.t

every a<,'reenient in consideration of marriage to !,.•

hindini,' must ho in writing;.' Aeeordin-ly, where thnr

Ciihm V.

C^ilon.

H'
was, before marria-e, a eontraet l.y parol for t

settlement of part of the wife's property, aud that thr

hushand shoul.l take the rest, which he di.l. hut th. iv

was no settlement made ; a»»d the wife suhseipKiitiv

tiled her hill, statin«i these facts, for the purpose M

..htaininji a d.'daration of her ri-rht-s in certain pi..-

porty cmiin;,' to her, and the hushand hy liis aii-uvr

admit t'd the Htatments in the hill, and a deed wa>

then prepared purporting to he a setth'ment on \hr

wife in pursuinceof tlie contract, and was signed lut

not acknowledged hy the wife: in a suit hy a pluhtilf

elaiminu under th.' settlement against the h.ir, it wa^

heUl that there was no part performance hy maiii .-,

nor any other part performance of the parol cninnrt,

ami that it was void and all the subsequent procc.ling^

inetfe(;tiial.'

§ 620. In a case already r.'ferred to, the mtcn.ka

' Prr I,or.l Hur.hvicl<c it. T„yh.r o{ I.u.-.l i!,„nilly M.ll.jn 1
1

"•'''"

V litfi-h, 1 Vex. Sen. 'J'JT (we as to v. Jmien, 'S.', Hoav. IS,
;

s. i
'

this case M'^Manus v. <'<.,h; ;i5 appeal,;;
""l,^';'^, 'I'

'

u- I''.',"'

Ci,. u. r,8i, u;»l;, /..-.- l.um h.u::— ''»••• ^- ' _ ....,
in Du,.J.,s V. Ihittus. 1 Ve«. Jun. I'J'.t. La>s, ,ar v. Furmy, 1

.M ^ .

As to tliis tan', ste the . .bservations 5S1.

i^M^m
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liUHhiiti'l au<l wife, pifviously tn iiittiiijij^c, ;iL,'ivt'il by
ii writing, which was hchl to l>o uii.sij^iKMl, that thf

hitshaiul .shouhl hii\c tlu' wU'<'a property Wtv licr lit'r,

payiiiu her a tertain smii Ity way of piii-iiiotiey, aii<l

tiiiit rthe Hhoiihl have it l)a<;k aj'niii .it'ler liis (hath ; ami

iii-triiitions were jriveii f«»r a marriaj^'e Meltletiiiiit to

have tliat iUei;t ; hut no setthMiiiiit wa-t iver exniited,

the hinhand promisiiij^, as tlie wife aihged, to make a

will ;,'iviiig her all his property—a promise which, if

iiiinle, he (lid not keep. After the hii-iltaiid's death

the wife .soii<»ht sp'cilic performance of tiie aiite-

nii[itial urranj^emcnt, hut it was held that there was no

(ciitract in writinj,' within the statute, and that the

inarria;.'e was no part performance.' This decision

was afUrmcd liy the House of liords,^ liut thr (pie>tion

ol part [tcrformanee was not there arifiied.

?( 621, There may, of course, (tften lie acts con-

iic. ted with the marriage which, as indeiiendently of

i^ they would he acts of part performance, are not the

lc» so from heing done in connection with it, and
thireforu ditfor from cases where the marriage is the

>ole act relied on. Thus, in a case which was ultimately

th'cidcd hy the House of Lords, it was held thai thr

c.\c( ution hy the hushand of .1 .settlement in pursuance
of a parol couiraet entered ii't) Iiy him with the lady's

lithcr previously to the n.,iriiage, licing soinethiui;

o\tr and above the marriage, was au act of part

I'crlormauce of the parol (Contract entered into pre-

viously to it.^ In the ca.se of \\'(ir<(>-ii v. Jniif'^' it was
ticld hy Lord Komilly MJl that the execution of a

M'ttlcmeiit is no act of part performance where the

previous parol contract is between the intended
husband and wife only, and not between the liusband

Al't^ COM

with
m.irri.i(,"'.

y':lo„ V. (Won, r,. 1:. I Cli. Kin. l.s.U.u.; Siinvnivv. I'i,n,i.j,r^

i I>oO. M. \ (1. .>;i.
I- Ii. -' H. [,. IL'7.

Hn,um,r^hy v. De BUI, VI CI. & U. & J. TC.

» L';i 1!.MV. IHT. on Mi.peal 1 lie
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t.irv a^.l^

i»KFi;Nti> TO Tin: action.

,ui<l ^oiiM' thin! piTMoii, iiiul that muiIi a Hottlcmciit tiiii-t

III- coiiMKlcntl H voluntiuy tl 1 ; and tlii^ .Ir. i-iuu w.i.

illirnn'il liy I.onl ( 'ranwuitli.

!^ 622. Till' •;»«<-( in whi. Ii tin- Cuiiit rt-li' -i- 'i'

the >,MniiiMl lit' niiirria]u;c in f'r.iinl "f a paml loiitic!

ciitcivil into |)ii'\i.iu>ly inu^t, <it" cuiir-ff, If tlisiinijui-«li. I

iVoin niHr-i Ml whii h thi- inarria<,'(' itscll" i>^ -^'t up i.

part pel rurmiinif nf ihi- « <iiitia<'t.'

§ 628. IJiit thmuli miii'riiit;'' I'c not, Kilialiit.iiiMn

inav Im" a. siitliiioiii act hC part prrriiiiuiiii' i-. In <

<opaiMtitin ili'cil, thf liusltiiiitl iDXcniiiiifil witli a tni-i r

f.ir the payuu'iit of an aniiuily to his witV: shoiilv

hcfori' tlic (loath of the hu«hauil, his witV ri'itiiin'il >

him ii[Miii the faith of a promise niadt- liy tin- hn-'Mi'l

to the wife iiinl Ikt trustci', that if she woiil.l An >.i h

woiihl foiitiniu! to pay thi- iiiiniiity ami would . h nji'

it upon his rail istali'. lit' dii-d without havini: d

so, and it was hidd that the i-ontract couhl Im' ciilui. ..|

iiLjaiust tlio devisees of thl' l.uslialld. on the molinil u|

part perfornianee.-

§ 624. As aets done prior t<i a eontruet eamioi In

referred to it as done in pursuance of it, th..'y can n^ vn

he treated as aits of part perfoirnance.'

V? 625. .Vnd HO also a<'ts sulisei|uent to the eonii ni

and even in pursuaiu-e of it, if not strictly in j)crf.. nu-

ance of the contract as between tlic parties to it, l.iii

preparatorv to s>ich performance, cannot lie taken a-^

part p«'rforniance. It is evident that acts of thi>-"ir

may ne. and for the .ost part are, the mere aeis ot the

party doin<,' them : the other party is not necess iiilv

cofuizant of them, and coiise<|Ucntly he is not so linini'l

' Sfo supi(t, S "ii'I.

- Wihtter V. IIV6.s^r, I Sm. & G.

IH'.t, nflirmci ! IV tJ. .M. ^t li. V''.

Cl. Ahleraun v. Maddiaim. '< ICx. 1>.

2tt'!, wlicre service iiH hoiisckcepir

and giviiij; up other i)ro9|iect.s in

!ifn were rc.;itrilcd i>y Stephen J. .is

p;irt iKTlDmiaure ; IpiiI ins .i"-;

V..1S ivvi-ise'l on iip|nMl, 7 ','.
!'

171 ; S App. t'as. HIT, -"'; .

.i/..-a./j.;..;; v. .
I.' /.,-,.,-,,;.

Varhrr v. Smith, 1 (''ll.



Sl'All IK •»»' USAI l>H AMI I'AIIT I'lltt' "UMaSi K. ;iii

liy ilii;m im to rcinliT it tittudulcrit in liiin Hul».Hi'(|iiiiitly

to r«^t'ti'«! ti» iiirry thf "Diiirnt iitx I'tl.ri. 'riii'ri'ti)r<' '" '-'i""

^'ivinj» iiisiriH'tiiiiH fi»c t\ U-iim-,' piiriiii;; a ilnd into :i

I! a iDllVrV llli'l' ;,MViii«H.ihcitnr's liHiiils III |ir(>|mr

'ii<l<TH lor II > ouvcyanii' to Im« ilr.iwn ami '4oiii^ irvcnil

liiiiiM to vii'W iIk! fitat<',' the I'xcciitioii ami i(i^i«itni-

tioii of flic (liM'iU liy tlif vt'tjilor,' aiitl tin' ailiiicasiin'

Hunt of till' cMtiitc,'' li;ivc all lifin .jrciili ij mil ti, Lc

t-» ot put pcrfiirmam <• liimlin;,' on ilif otiicr party to!.l

ilii' lorilrart. lo, atraiii, wlnrt' ii w.is j ((imlitioii nt

llic .oiitrait tliat llir piaiiitiir ^limiM olitaiii a rilca.si'

III' II ri;;lit t'roiii a iliinl piiity, wliiiii I lie [)laintiir iliil

olitaiM hy payiiu'iit ot a viuual)li' i oh^hI' latioii ; ii was

hi'M to lie niiifly .1 prcparatorv ivl on tlir p;irt ><( tin*

plaiiilitl, ami 111! a pari |K'rtoriiiain c ot lli<' lontru't/'

Aii'l tilt' appi(i|iri;itioii ,<[' nioin y l>v a partv, tliou^^li it

may '»• witli a view to an iiitcmlfil piirchasi', is nut

"t itsoll' any pail pcrt'i'Tinaiu r ..r rvidriirc of anv

i"iiirari.'

626. 1^
) till' same I'nncipli' ina\ proliahly

ii'fcrn'il tilt' cust' of Wlhiii/s. lUtijihl* in tin- llou-i' of

l-onls. A. auri'ftl hy par^l uitli 15. tor tlif pun hut*!,'

"t laii<lx : B. ilt'livoit'il a rt'iit-roil to A., wlinii sliuwcil

I'y it- lieatlinu' tliat a fontratt liid ln'cn rnti loil into

lii'iwi tlioin f<»r till' sale of tlif lamis compri-'t'il in ii

I lut'iiiy-oiic years' {jiiirjiasc, tint! an ahstratt of the

•nlc tlicds was also dolivcrod to A. for ilic j urpo-c

ot oti'i'ctinj^ the suli> : 15. informed liis t redittirs liy

letter tliul lie had agreed to soil the laml to A. : he

took A. over the estate, iutrodueed him as landlord to

H7„V,.,it,.l 1 1!,... C. r. Ik;

lll'lllllrl V. Wilkr-, .; r.ni. ('

av. at |ip. Ill, II.-..

n'lUUh, n<.

. I.>7, 11.

I

' Ink

"/' V. Jbinhs

V. ]rri,,y, 1 Atk. I-.

Anstr. I -JO.

' llnn'Uns V, llnlmen, 1 1'. Wi
'»; ,f. I'liillii,^ V. Hdmn-.h,

h'.a>t fidli'i (.' .\l(ll{llll:l«li/'>

I'ttntKiiiriiti/ Mwlillij, 7 .M"". 1'.

('. -irtL', i!i;.

1 llr... r. f. u.-.
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' ii

I'htltil't V

K'iU'tll'll,

the ifimnfH, iiiul rcfuH«<l tn n*n«'w I<'hm'« unit <lit<»ilMi

m tH of tiianii^rin)-iit hh uwni'r. in llu-^«• .i-«'h nCiMriii..'

till" tcnniits to A. H. iil'O Hi't ii|> till' "oiitnirt iii,'i»iii-t

nil clf^it, aiitl 1)11 tlic HtrciiKth ut it ulitatiictt a Mtiti. i

thidiii;; liiiii imt to U- sris-fil of llii- IuihIm in ijiu -tioii

l«llt llotwithHtlUnllllJ< ail tll(-*c rir(lim«(tillln'S, ;i |»lf a m|

tin- Still Ut<' of Kit nl« was allowt'd.

ii 627. Ill /'///////.. V. AW»r<0'/v,' IhimI Immii",' v. -I..I

ill a tiu-^tt'o for a niiuriiil wonmii wifli |K»wt'r ti> Ir i r

jit her i('i|iu'-t in wiiiin;;, tin- two vcrlmlly iigr.fij i..

let it, ami I'MMiitftl a Icani' of it ; l>ut ln'ton- li< i

solicitor had j>iirto«l with tho ilcotl. uml lii-fof ih.

phiintitfM (thf wouid-lx' K'hmcl'-) hud cxoiiitid fii.

rouHtfi part, tlic iimrrit'd woman (who ii.id nmdc \v>

writtoii ii'tjiiivst to thf truitt't!) i-ij^iiilifd Iht intent mn

to iitiri' from thf tian.siirtion. It was hold l>y l.oii

Homilly M.H. that her i'Xt'<ution of tin' h-ani- wa- n..

[tart iirrforinancf. and that then- was no liinilm-

tontratt.

§ 628. Hut whore th«' contra. t littwo. n .V. and 11

oomprim's acts iHtwcen A. ami II., and also ImIs ecu !'>

and ('., and A. inay In- .supposed to have an intercut i.i

to liavo stipulated in respect of the acts Ixtwt-en H

and ('., part performance with knowlecl^'c of this pu'

of the contract renders it l>iniling on A. Thi-" scmi

to he illustrateil l»y the case of /'.///•»• v. Snn'l.

There a lessor entered into a parol contract with i

colliery conipanv, lioldinj^ a lca.se from him, and cun

sisting of four partner-, of whom two were his smi-,

that one of hi.s .son.s and one of the other partiim

should retire and leave the benefit of the Itusiiu'ss |..

the remaiuinj,' two, and that thereupon he would cm-

.sider the subject of rent, which it was found was put

too high in the original lease, ami refer the sul»jc( t i"

a competent person, and on the report of that pei-im

being made, would, if the report shouhl seem riuhi,

' :!:! Ik-av. no. - 1 O'll. <:">s.
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nirii I

it'lojit it, ntiii j^rattt ,t ni*w Ifiwio. The iliHinliitiun nt'

|iiirtni>r.sliip mo a^it'iii mi tnok pliu c, and ilii> two • iiri>

liiiuiiii^ purtiitTH r<'li'n.H<il till- i>tlii rs ; tin -c n>tn, Imhp^

rcfiTiklili- iiiily <<• ill'' 'ouiriM t, w r,. Ih'M f.. tiikt' thi'

(I-.I' out (»f till' Siiittit'' <it' Friii'U, iiihI m|h'( ilii |>»'i

torlilillH'*' ui' till' < iilltriK t tu ^rillit tin' \rniv vs.iH clltnH nl

iij,'.iiii'l tlu' It'Hsui's ii.H<imi(H'-, ill haiiknijiti v. Tlii^

(.Hi liiiH, it iiiii^t In- mlili'il, lic< II ciuiilitt'il l>y l,ui«l

.Si'llM.nif.'

<! 629- III iiii Iri^h iiiM\ H. h'ini^ tenant to A. mui- ""invhi.

icmU'ri'd hi-* liiisfnn tin- fiiitli ui a [mrol lontMit liy

A. ti> grant a inw Invsi- tu ( ', : llir ^uirfiniri \va^

ln'ld an lilt of patt p<'rt'irini*n< f, ami tiu' mntiart

WMH ciit'oni'tl ayainst As icpr'StutativtM.'

5 680. KiMirtlily, tin' <'tlrt.'t itf part pi'itorniiiint' U'inj,', i. I'fti

a^ we liavi' .st'cii, tu rtlnuv tlial tlu'ri' is u lunt rait . anil .i ti

t" Irt in parol ovnlmif ut tin- ti rnn of that iDnlrmt,

II liccnint'-* noci'.><.sarv to inquire on what oviihiiri' nr

inluji-sinn ot'tlit' contrait thf Court will ait.

§ 631. Ihv ra.st's whirli ri'iiuin' to he i on.siilcirtl nia\ 1 1« -ih. i

Ih- I la-sinoil u.s tollows ;
-

, i„.,

(1.) WluTC tlio lU'fon'lant adniit-t tho I'outraif us

all.'^'.'d.

(•_'.) Wht'ii' the ik't'emlaiit iliL'ifs tin' coiitrai t as

alh'^t'd. and thi" plaintitl supports his «usf l>y one

witne.ss only.

(;t.) WhiTf till! iK'fVndant dt'nir.s the roiitrai t as

.illi'u'i'd, and till- fvidt'Ui'L' proves a coiitraii, Imt

ili 111 rent from that alleiivd l»y tlio plaintitl'.

(4.) Where the di't'endaiit diiiio.i the contrait us

idleu'eil, hut admit.s another eonlrail.

^632. (I.) An admit+Miou of the eontnut in the i. r.jii

['li'ading.s of rourse preeliide.s the iiece.s.sity of further „iiu..i in

proof: and the faet that the defeme claims the l)eneHt
''''*'""="'•

I't the .Statute of Frauds i.s immaterial in rase of part

' In Mii'I'lUi.i, V. Al(ler*"n, H -' lie Ciinkt's Tiufleea' Ksl'it'; '>

L. li. Ir. W.
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•Utit •

|il"a<l<ti i.

! V;HM
till

(!••( Wt'l tl

t h« ''It

ira<'t-i nl

li'ri' >l itii'l

tll-!.lIU.' -

|wrfi»riiuiii' I', l«ir iIkiI i'«. Ititlr^ tlu« <>|»<'rHitMri >! tli.

stiitiitf.'

1)683. ('.V) I'ikIiT till- praitirc itt tlh Coiiit .t

('(inririTV, wtn»r«' tin* luiitrw' t wnt (MMilivi'ly il«iitr>l In

rlii> iiiixwrr ititl wikN |>riiV(>i| Miily hv ili>' uiHiip|i'>iti .|

iVnlflH'l' of MIK' Wltlll'H?4, lll,l» WtlH nut lllowol li> |l|<'

vml : I'Uf will r<' till' i>iM' uifiiiMM wnn ii^ioliui iii 'I m
lii>* -iiit»'iiu'Ht'< liy I irnimxl iHrt'i, tlii' priMil inij^lii pii

Mill ovr ili<' iji'iiinl.' Itui iiiiw ihit tip il.f. iiii- i ii'.f

put ill u|M)ii iMitli, ll.i' (iMirt woiijil nil ilmilit tfi'l iii. Il

lUlfltil'il, III .1 pll»|M'r 1 IIHI', III ll"lllll( ll|>'>II lilt' I Vl.lrll .

i(t' It .HJiij^li' wiiiK'X'* ui,'iiii-«t llu' uiiHWorii iliiiial nl i i'

(ti't'i'iiilitiit. Hut il till* ill ti'iiilaiit, III aiiHwor to iiiii I

riijj;iiiuru H m l»y liin cv hli-iii »•, swof p«>-«iti\<'ly t > Hk'

(li'iiial, tlic <iiurt wMiilil prul'al'lv ri'tim' m u i ii|miii

thi" (illiniiativf <'\ii|cimi nt a -(in^U' wilin^-', il iiip"i

ruliiirtiti'il.

ij 634. (!) Ill iMiiMii|«'iinjr ilu' cd.Ht'H III wlih li 1

VHiiatiiiii liii'* ari'iii liotwr«'ii tlio roiiliait alliL,'i'i| ml
that [inivi'd, it .iiiHt Kf iMiriic in iniiiil tlial tlu' Imrili'ii

1(1 [iriiviii^,' lii.s nisc fcslH, of cdur-'i'. lit! I In' plaiiiiiil,

aipl tliiTi'l'iirt', if tliiTi' !»' any .snili rnnllirt of iviiliii •

iiH loaves any uii>'iTt.iiiity in the iiiiiul of tlic <'((iiii .-

to wliat till' tiriii-i of tilt' parol ronirai't wt'rt', it-i inifi-

fi'ii'tni' will lie lofini'il.'

§ 636. Tliflrfiiri', wlii'h' tlii'ic >vcn' vai'ialinli.s lidW'
' u

till' i'vhIi'ii" I' of till' oiii' wiiiK'.fs jiinl .1 mciiioiuii'luiii

of I he I'olitl.irt ilia piM ki'I hook wilirh Wtt.s prmllli i I,

till' witness iiu'iitioniiiu 1 ,ooo guineas i'\>lu'ivi "i

tiiiiU'i' a-, the price, whilst the poeket-houk ni.iile H"

niititioii of the liiiilHT, the Court (li.siiiissed the i 'I.'

Ami where u roiitnut was allof^'eil liv the liill, Hiioilf r

17'-': Tuolf V. MeMioitl.l Ita. vV 1!.

n.un.M- \. Wn I, V.



Hrvriri <>i- ritvr'>^ xsu rvcr rKitr-iiiMAVt t: ;i I j

proVrii li\ till- plaint ill rt ntn- \\ltnr^<^, ami a liiir<t

a<liuittt'>l l>y till' two <iil'iMiiitiiit«, M|.<'< iti |M itoiiitiiiK !•

wax iIimti'imI lit I'liriiiti;; to I In' 'ontiiiit -><•( up hv lln-

,'»n"«»*«'M ; liii! I.onl Ko<4ilyii ron.plt'iiil tli.ii m -.imi

iii'KM till' lull oii^lit to liitvi* Im'i-ii i|i<<iiii«'<i iI '

ill a

iimri' i<'>i III <!»*•', wIk'Ii' oik- "oiitiint wit ulii'u'''l 'uil

(UIoIIkT |HoV<'<|, til. Ii;|| W.M i|nIHI«Hi'il Witliolll |iri')ll'l|i '

111 the liliii'jr ot iiiiiilicr l)ill.' Til" III' liiiMtiMii 1)1 I.mil

( iittiiihaiii'^ iiiiimI 'I't'iiH to iiiivi' Im.'h in Hiiii._ft«|. unli

i|i|».iit'iill\ I oii(liriiii'4 ivnU'iii r, riillii-r timii to i1i-mii-.h

!||. lull, wluTf tiuTi" ll I'l I II pill prlloimalM . . Ill

oil' I ii.Hi- TuiiiiT I.. I. oliti'ivi'il iliiii tlnri' nil- i.iii"!

Ill wliiiii tin- I'oiiit will j;o to ;i yi>';il >'Xti|it ill or.|i r

to lin |l|Htiii' lii'lui'i'll iIjc plltii'H U ill II piii^i'^-ijiill ill-.

Imm'Ii tukcn, iiiil tluif it iii lun'fil mil \ iilioiit tl'.c

liTllH ol till' rolltrai t
" ' Allil III tip' 1 Ml- lit' l>,l,)i'/

V. Pi,, I, mil,' wlnri' lliiTf liii'l Im'i'm part pirioriiiaiii i-

ut' » I'oiitni' t alloijoil to 111- vuL,'iii' in it- tiriiM, Sir

Williaiii Krii' in ilt'livfnii'4 the juil^mi'iil ot ili. I'nvy

< iiimril "taiil, " With rctpi i t to thf ^iippo-ril xa^Mii'iU's-,

it till' iiii'miiraiuliim ot' uj^ii't'iniiii , thiii l.onl' iip> pro-

|iii.«i' to ciillHiiliT wliaf it till' tllli' 'Oli^tlllrt |o|i lit' tliaf

niriuoniiiiluiii, liavmi; it'jjuril to tin' ti'iiiit ot'tlii' iiittni-

iiii'iit ami to the snnouinliii!,' • iniiiii-liiin rs, ami al-.o in

icli'ii'iiri' to this siiii for tpi'iitii- pi'itiiiiimiii (', atiil to till'

' oil imt ot till' partic-i in tin' iiitci val lici wn-ii tin niakiiiii

"t till' a'^ri'i'iiH'iilH ami thf rointm mi'im tit ot' tin' suit.""

J? 636. Wiii'ir tin- \ari.ition liitwifii tin' I'oiitlart '>''i "

ilIiUcil ami that jiroviil con.HJ^f^ in thf pluntili - ail-

'iii^.sioii ot sonic term aiiaiiist liinitflf, m oini.^sioii ol

.1/h;,./v v. ./.,//-?;., - Mv. ,V I'l.

. rul.

l/i. Wi/).-c . ih;),ai--l, Z W*.
luii. '.'|:; ; cf, l,:iiiliiH •mil lliriiiin'i-

''I'" liiiilic'ii/ <'i>. V. Wiiilii, I 'r. &
I'l,. :.:.

iiiii i.iiiH V. Mniii'ij, i.. i,. .( I ii.

I" llii' iVi'sl. I'ill \v;i- lileil: I.. 1!.

'
I'.'i. 'lO".: I ri). '-'W.

id..

' l:iul //../i'l
'

'". V. S<ilhii,i,Ut,l,.',

I '.,/'.|.vllci„y •*/"<"'•".". " M""- ''''•

r. I.""-, i;iT s (' I'l/./.f. i! .':!.'i.

i,. K. - i'. i'. i '."i.

" Sf ul^ . lltirt V. Ihiri, Is Ch. 1 1.

i;7ii, i;«."i.
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ne DEKENX'ES TO THE ACTION.

Honu' torm in liLs favour ;

' or wIktc th«' term wliirli

i-oustitiitia till; variation is imuiaterial, from it> bciiiL;

mori'ly the exprussiou of what would Ik; implied or

from its liaviug W't-n actually performed, the Court

will not refuse the I'vidcuce of the .•oiitract. So that

where a tenant aliej^od that he was to pay taxes and

do necessary repairs, and the contract proved did not

contain this term:' and a>,'ain, where a plaintitf ad-

mitted a contract to draii- tlie lands generally, and In

only proved one to drain where necessary, and he al>ii

stated as part of the contract that he was to lay certain

aral)le land into pasture, which was not proved l)y the

evidence:^ in each t)f these cases, the variation w;is

considered as no reason for rejecting the evi<lence >>{'

the contract/

Inquiry. | g37 jj [^ pi'iliaps uot quite clcarlv decided whetht i

the Court can, in any c»se, direct an iiKjuiry into the

terms of a contract, when it has not been sutHciently

proved to eiiahle the Court to i)ronounce a final juili;-

nunt upon the evidence l)efore it. Lord Alanm r>

strongly expressed an opinion that the Court has i\n

such jurisdiction, a view -vhich seems to have ne t

with the approval ol the highest authorities,* Ami lu

the case ot Cruak v. Ccr/iordiloii of' Sinford,^ winre

Stuart V.C. had made an ordjr giving the patties

lilierty to ap[>ly in Chambers in reference to the ]m r-

formauce of the contract. Lord JIatherley said that he

felt some ilitheulty about the decree, for it was thf

duty of the Court to ascertai» whether there was a

contract, and if uot to dismiss the l)ill ; but l»iiiu

' Vliffnfd V. Turnll, 1 Y. iV ('. i Nr ,i niu, § L"J1'.

('. C. l;'.S, alliniicJ U .Iiir. N. S. (i;;.!; • Sim./e v. r„rr»ll, 2 li:v!l \- V-.

frith V. Frith, [HHM;] A. C. •J.'>\, \:>\.

L'.VS; LitiiyuH V. Martin, l."5 L. I!. ' St. Louu. Vend, '"i; St. ;>,

(tr.) 'JOT. Eq. Jur. § 7ti4; cf. i.uii'loi, .uri

- tlrryury v. Miyhell, IS \'es. .ll-'S. I!iriiiii,,jiui>n Unihi-iij C".y. tlV'^',

^ Miiniiy V. Jol/iffe, 5 My. & Cr. C'r. & I'll. f)?.

l''-7. • [,. U. 10 Kq. (iVH; t) Cli. 5.".1.



RTATHTE OP FHAUDS AND I'ART PKIlFOItMANrF;. :ii:

liimHolf of opinion that a contruct had been iniule out,

liis Lordship varii-d the onh-r by .Htrikii)<f out the refor

••lice t() Chambers, and doi;larint,' what thf contract

lu'twcen the parties was, and ordorinj,' spicitic perCorni

ance of it.

§ 838. Tlic authi>ritic's upon the point now undi r

(lis<Mis.sion. to which rcf(M'cni'c ims I)ccn made, were all

under tin* old practice, and were <;rcatlv intluem-cd 1»y

the incapacity of the Cuurt of Clianccry, e.\ccj)t under

very unusual circumstances, to porniit an ameiuhuont

of the record at the hearing. The Hiijli ('oiirt may be

expected to feel itself freed from some of thi' diHiculties

which arose under the old practice in dealinjij with cases

where one contracit was allejijed and another proved : it

will probably, for the most part, feel it pos.-^ible to deal

with the matter once for all, and not to postpone the

real discu-ssion till a further proceeding shall have boon

taken : it is probable that the main question will always

ai>pe.;r to be, Was there really ami in truth a contract

III uot ? that if there was, the Court will ijeneially

allow the needful amendment to put that contract in

issue: that if there was not, it will jfenerallv i^ive

jiidjTment for the defendant, without reserving any
rii;lit to the plaintiH" to institute fresh procoedinifs.

Hut the circumstances will govern the discretion of the

Court in each case whi<;h maj' arise.

§ 639.—(4.) it renv'ius to consider tlic cases in which

tlic contract alleged l)y tlie plaintiff has been ilenied.

but another has been admitted by the defendant. In

such cases, if the acts of part performance were con-

sistent alike with the one contract and the other. Lord
licde.sdale seems to have (;onsidered that there was no

case ;•) admit proof of the cimtract alleged by tlie bill,

and that the acts of i)art performance must be such us

to show them to have been done in pursuance of the

very same contract as that allejred.' It i

prill tict'.

1. AIlo-r,l

(k'nii'd,

l.ut

;iii(itlur

iiimitti '1.

mwever,

Liiidsuy V. Li/nch, 1 Sell. & Lof. 1. Sec s iipra, 5s 1—58-1.
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DKFENCES TO THE ACTION'.

Hulimittcd, that this view of the caae is iQcon»i8tont

with the general doctrine of the o[)eration of the ai-ts

of part performaniT : that they open the whole question

of the terms of the contract to parol evidence : and

that as a written contract where there are acts of part

performance may he added to l>y j)arol,' ho a contrai t

set u[) l)y the defence may he modified by parol. It

thir* were not so, the plaintift" would he at the mercy

of the defendant: for whereas if he simply denied tlic

ccmtract, the pluintiH" would have an . pportunity ot

proof hy parol ; when he set up some other contiart.

all that evitleuce would be excluded."

§ 840. It may be added tliat the existciice of a

signed but incomplete contract is no olistacle in the

way of proving the additional terms by parol whcic

there is part performance :
' for the whoie might have

been proved by parol, and so may part. The doctrine

of parol variation has, of course, no application, wlieic

by reason of acts of part performance parol cviden<c

is admissible.

' Hutherlaitd v. Uriijys, 1 Ha.

at p. .":").

- Ct'. Tomkitison v. btaiijht,

C. B. U'.tT.

' Siitherlitml V. llriiji/r, I lla. L" .

. Cousidcr I'riii; v. ,V((//(»i"/ v.

Ik'av. 446

ira. 4 sH tim 4



< "ANA I MAN NoTKS.

Wliiit rniiliiKis nil Wilhiii Slot III, .,/ rniinls,

III W illiiliii \. Siiiilli, a (il-jinl's rli. •_•():{, when' ;| siil,.

uf Ijiii.Is hiid Imt'ii iiiiiili- h\ ii shciiil it wjis ||t>l<l iluit tlit>

iiiiiiiiici iiiiisi li<> in wi-itinj; iiiiilci- Mm- Siiiinic ..I' |"r,Mi<ls.

11

:

i

I 'illnli nil \iir< I nil Ills miil Siih.siJinni t ',,,iililii,ii.s

I'iDKil \,,liritli.sliniiliiiii Slnhil, .

Ill \iiilirsi,ii V. hniiijliis. IS .Mjiii. LTiI. ijit- lic;i<lli<it<>

!•< iis t'lilldw s :

"WIh-ii iwn piiiiics Ciller iiiii) ji funiuil wiiiicn ii;;fc,'

iiiihi top till- s;ili' iiail iMinhiisc (if liiiMJ. iHiitjiiiiin^i nil
ilii' iiiii-iifiiliirs iicct'ssni-v to make it l>iii(liii<; iituji-i' lii.-

Siiiiiitc ..f i'l-iiitils iiiiil all tilt' ti'iiiis iln'v iiiifinj i.> cin-
l>"«|\ ill it iiiKl llici-t' is no sii<r<rc.sti..ii of incidt'iit. fi-iiiid

iw iiiistiikf ill the |in'|iiii-iili(tii <»f cxcciii imi of it. ^iHTiiic
|"ifni-iiiaii(f uf it may lie (Ifri-fcd ii(ii\viilisiainliiii: iliat

ilif jiartics at tlif saint- tiiiit- vi-il.all.v a;ii(-<-il m)hiii n
iMiinlit-i- uf tii|iati-i-al afii-ffiiiciits. m- siilisidijnv rnndi.
I inns fill- rouvt'iiiciitlv fan-yiii^' <iiii tin- writti-ii airi-fi'-

iiiiiil ami mttwitlistaiiiliii;r tin- Staliiic .if I'ramls. Tlit-

t'llliiw iiij; vai-iatiiiiis m- additimis i<i tin- wiittt-ii ruinijirt
iMiicJ.- ill ilial way in tiiis .asi- wt-n- |i<>ld not to stami in
ilif way of s|M-rifif |M-i-foi-maint- li<-iiii: dcii-i-cd. tin- [ijain
lilt lii-inir willing; to .ai-i-y out tin- aiii-i-cinrtii iis th.-n-liy

nMHJilicd.

I 1 I Tin- vendor was to allow a dedmtion of lliii-ty

'I'lllars jM-r acr.- from the jirifi- mentiom-d tor jiiiy d -li-

' KiK-y in the estimated aereafii- that mi^li! lie rnnml
ii||"ii actual measurement.

•
-I Tile |»iircliaser a^rt-ed to ac((-|it |iossesioii m a

'i^iie two weeks later than the time tixeil liy the ;iHiee-
'II' 111 tor takiiij; jiossession.

>'->\ Taxes, iiiteresr on the mortj;aitc and insiiiam-e
i'!-.'!!!i!!m were ((> 1,,- adjiistf'd as I., ih.- daic of \\w .ii,nv.,-

II'. «liiili was silent on these jioinis.
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:\lSli SI All It: or KIJM l»S AMI TAUT I'KIUKUMAM |:.

Ill ll \v:is ninlci-sliMMl tliiil iiIiIidiikIi tli<> pliiiiititT

liiiil ;i ifiiiMiiilr of title iitiilrr tin- n'iil |»fii|MTt,v ari.

till' ilitrii)hiiit'!4 siilii'itiir was to t'Xiiiiiiiii' tin- litli' iiikI sjiv

if ii was all i'iy;lil. whilst the wriltfii tuiiifait di'ilafi-il

tiiat till- iMiftliasrr arrrplctl tin- vi'inlor's lith' jmkI sIkmiIiI

nut lie ciiiitlrtl to lall for ati alistiart. or cvidfiHf ot

title. oi- any iln-tl. |iaiM'is of iloeimifiiis oiImt tliaii ilio>.-

in |iosst'ssioii of till- m-ihIo|'.

it was also Ill-Ill liv llowi-ll r..l..\. that i-\ iili-mi- ol

lln->ii' vatiatioiis slioiilil ii-m have lii-i-ii i-i-ri-ivi-il in iIm

altsi-n.t- of an.vtliiii;r in iln- ili-IVtniaiit's idt-ailinjzs si-ttiiii:

thfiii ii|). l>lii|i|M-n .I.A. Ill-Ill that tl vidi-tiri- liad Imtii

pi'o|.iii\ tt"i-i\i-d and I'l-nlin- .I.A. tliat it should* n<.;

Iia\<' Imtii adiiiilti-d at all.

Sliiliili III /'ill mix iinixt III I'liiiiliil,

\\ hfii- till- ditVndaiil ih'tiii-s an alh';it-d aji;i<'<'nifiii mI

wiiich till- |daititill s.-i-ks s|M-(ilic |»cffofniaiui'. tin- .1.

fi'iidaii! slioiild claini tin- hi'm-lit of tin- Staliili- of I'laml-

ill oidi-r lo f\< liidr jiarol r\iili-ini- of tin- toiiltart. /.'/''

/. / \. rl.inrli. It; (li-aiit"s t'li. L'd.'i.

W h- II' till- idaiiililV h\ his hill sought to i'oin|ii-i iIm

s|>r<itir |M-ifoiiiiann' of a loiittacl whirii. from llit- siai.

nii-nls of till- hill, ii was jdaiii had Ihtii cfcalt-il hy pai"!

and (111- plainiill fi-lii-d on acts of iiafliii-tfonnani r,

to laki- llii' tasc oiii of till- Slaliiti- of l'i-aiiils, it was Inl'!

thai ii was iioi iii'ii-ssafy that l!ir di-fi'iidanl should u

nioi'i- than ilaiiii I hi- hi-nrlil of tin- slain 1 1-. w iihoiil aHiu

inj; that iliffi- had not 1 n a noti- in wfilinji. "Had ili

hill ^laiiil ihi' aufi'i'iiii-nl •:i'iii-fall,\ and had tin- drfiu

dant. .idiiiillinj; ihf aiifrriiiriit as sialt'd. and iioi alh:;

iiii: lli.ii il fi'sicd on parol, idnli-nlcd hiinsi-lf with i ra\

in;: till' Ipi'tictit of ihi- siaiiiii', wi- iindiiii- to iht- opiin.i!

thai till' arunniiiii id' tlit- h-artit'd roiiiisi-l for tin- jdainntl

slionhl haM' pri'vaili'd, Inil ii is iiniii'i-i-ssaiy to di-i i'l-

that point now hi-raiisi- wr think thai tin- hill plainN

procrcds n|toii a jtarol a-ifi-t-ini-iil and ri-lirs (-.xclnsiviiv

upon pai-l-pi-rforniaiicc, thus takinj: tin- cast- out of ih •

slaintf. rndcf ihf lirrmnstaiuTs. it raiiiiot hi- tin

-

sar\ thai tin- answi-r should ni-j:alivi' that wliiili is d -

alliraiid l.y i!i<- hi!! itself. 7''*f';iv/' // \. rh„>lt^. ' (Jr;;-'^

ch. ;m:j.



tWMHW Minis. :\]>.

WIhti- hiiiih wen- sulil U\ ji iiii.liii-r rui'|Miriii ion
llllilfr il iMiWfl- <if Mjllr rulitiiiiicil ill ii I I^ii^f ;iiii| Ihc
IMinliiisi.f III siiili sail- sijiiii'il till ajii-,.,' m in pun hasr
aii)l afn'iuaids MIimI a hill scckin;; s|M-.ilir |.fif«.iiiiaiii »•

with riiiii|M-iMalii>ii fill- till- loss of tio|.s, whirl! w.'ii' a<l

vcrlis.-.l Willi ihf laml hiii artiially l»cloii;r..,l to ihinl
|iiirtifs. a lit I Ihf .IflVinlaiil, ilir ''iipoial ioii, aiisw ci-,..! tji..

Iiill ailmittiii;: the I'ari of ilirii- lii'liii: iiioi-iiiaycr ami
I'f'"' h'<l with siiikIiv slali-iiii'iiis sinh as; ••wlifn ih,.

|ilaiiiiill lii<l for ami was diTlaif.l ih.- |.iir.lias.'i- of thi-

liiiMl.
. . . till- sum hill l.v till- |i|aiiiiiir v\as a low

["''•"•-
• • IliJtl thf |ilaiiilill was not ill f;,,| ||„. ,.,..,1

|Miirliasi-r of ihi- lamls at the saiil sah-. . . thai ilu-

I om;.aii.v was not I ml to |Mit tin- |ilaiiitin in possession
hut m-\i-r iliil any art to pri-vnii tln-ir lakiii;; possi-ssioii

:iiiil . . . that possi-ssioii wiis laki-ii h\ tin- |ilain

tiff :' ami tin- aiiswi-r tlaiiin-il no lu-m-iii from the siatiitc
ami iliil not ih-ny haviii;,' iiiaih- tin- rontiarl. m-itlu-r i|ii|

it laisi- any ohji-ction to tin- want of thi- loipoi-ati- si-al

:

it was Ill-Ill that t his siitliiii-m |y ailmii ii-i| tin- ai;ri-i'int'iit

itsi-lf ami. III. protiTtion of tin- siatnli- having' hrm
'laiiiii'il that till- plaintilV was i-ntith-il to a ih-ii-i-i- with
COliip<'liNiitioii for Ihf loss of iln- it-ops. ('hunry. \.,,tli

Srnlhliiil (iliHIillilii \liiilililil< t'li.. 'J7 (il-aill's ( "II. ."Il>«.

••Shit nil is ,1 Shit h/. ,i,,l ,i Sir,,ril."

^^ ''<'"• i" 'I I was i-M-iiiiiil lo ano!lii-f. on tin- iimh-r
Mamliiiii iiml faith that In- was to .•\i-iiii.- a ili-nl hark
"la purtioii of laml. it was Im-IiI. in r/„,/.. \. /.7o/. i;t

•iia Ill's Ch. ;!7l. that I In- y:fanti-i- was hoiiml to i-t-ioiiM-i .

"It was mil inti-mli-il that Wti-lu shoiihl hohl this pot-
'i'lii of till- laml in tntst for tin- pet iiioin-r. as w In-n oiii.

Mian lo'ivi-ys ahsnliiii- lo aiiotht-r. on tl nih-istamlin^
ili.il. tlKinuh ahsoliiti- ill form, iln- il I is mi-r(-l.\ in ini^i.
iiiiil no writiii-; was taki-n to i-viih-nii- it, tin- ^I'antor
iiiisiinir J, ,1,1 inii-mliii^r ,„ imsi ni,-ri.|y ,„ ih,. honour of
ihc ,u:ratit('('. It is niori- likt- a lasi- of har-ain ami sah-.
wIk'I'i- till- vi-nilor i-xriiili-s a <l I of ih.- laml io his vni
'I'M' who is to ,-\..iiii,- hack a I. <-a,ur, II,- afh-rwanls
;"Mi-t-, id ex, M tin- iiiis iiiorii:ai;i hiii r,-iains th,- ,j, >,>,].

•""iilil he. whi'ii calh'.l upon hy suit in this Cnirt. ht-



:l|S(/ Sl\ll l>: itl H(\l MS AMI I'XUT I'KianUM AM K.

Ilfilltl In NIIV 'Vitll Itiok niV lU'iiliiisc tu cvi-rlll)' tllf IIKift-

iiitiii', liiit this wiiN imt ill writ in;;. Voii tniMtr*!, llicri'

fore, Iti liiv Wiird illlil 1)1 IllV liuliiilll-, illlil III tlli'Nc tlif

Statiit)- of I'i'iudU is ii Idii-. If tlic sintiil** niiilil not Ih-

II ilrfciKT ill Miirli ii ijisc, it i.M Mill Mil ill iliis uliirli is siiiii

iiir ill liijinirii'i* ill lliiit jisimtI."

Ill I'll III iiiii \. Ihniiiiii. IT «iniiit".x rh. 7*!. iiii iittii|-tii-.\

loiik il I iillVr.Viliit'i- of rntilill |ilo|irrtV ill trilHt fnl- ;i

rlii'iil. Iiiit ilnl not Ni;;ii jiiiv writ in;; arkiinw li'il;;iii;; tin-

inixt. A |iiii'iil n;;i't'i-iiii-iit vviis MiiliNiM|iii-iitl.v •iiti-i-i*il iiitn

tliat till- attiiitirv wiiiilil airi'iH tin- |iiii|ii-i-t_\ in ilisrliar^r

<if t\\ii iKitrs uliii'ti III- Ill-Ill a;;aiii>ii ihi- rlii-nt. Afli-i- iln-

iiiakiii;;iir tin- a;;i-ri-ini-nt. lln- attii|-iii-,v put tin- two iiiiii'>

in suit in tin- nniiii- uf a tliinl |ii-rMiiii ami itliiaim-il jmlu

iiH-nt li.v ili-faiilr. It was lu-lil that tin- Jiiil;;iiii-iit was ii>>

li'ii- III a suit hy till- rlii-nl fm- s|M-ritir |H-iTiii-iiianri- >>{

tin- a;;ri>i-n)i-iil. Il was hdil alsu that thi- ili-fi-inlant rmihl

lint sri lip tin- Siatnii- uf I'lainls. I'l-mn tin- piiifi-ssitinal

ami tiilnriai'v i-oiatinns whirh tin- atli>i-ni-.v iM-rii|ii<-il lu

waiils ilic plainiilV, ii was his ilnty in si-i- that lln- iin-i

ami a;;i'ri-inriil in tin- plainlill's faMiiii- wi-ri- put jniu

wi'itini; ami In* runhl mil rlaim aiiv a)l\aiita;;i- rrnm lia\

iiiy; m-y:h-rii-il that iliit.v.

In pin-snann- uf a vi-ihal a;.Mi-i-nii-ni fm- tin- sair ni

lamls, ihi- piirt'has)- nnnn-.v lii-in;; pavahli- liv iiistaliin-ni^

In III' M-rni-<-il hv innri;;a;;i- mi tin- pi-i-niisi-s hai-^aiin-il Im

ami ntln-r lamls nwin-il iiv lln- piii-riiasi-i-, a ili-i-il ainl

inniij'a;;r wi-n- ilrawii np whirh wi-n- siy;m-il ami si-alid

li\ till- M-mlnr ami innrt;ia;inf i-t-spi-rtivi-ly, m-itin-r in

siiniin-nt ri-fi-iTiii;; m tin- otln-i-, ami tin- ih-i-il i'Xpic-s>iii-

that tin- pnirhasi- innm-y Innl Im-cii paiil. Tin- vi-mlni- .mW

iiinri;;ay;ui- innk away tin- n-spi-rt ivi- iiistninn-iiis sjiiind

Ity ihcin I'm- ihi- pni-pnst- as allr;;i-il nf priunriny; ihi- i\i

rill inn lin-i-i-uf li\- tin-ii- iTspiTti\c- wivt-s. Tin- m-ihImi

siiltsi-i|ni-nily n-fiisi-il in pi-rfi-ci ihr ti-ansartimi. ami. "H

a liill tilrii liy lln- pnnhascr fm- spi-cihc |ii-rfiifinam i-. i'

was In-Ill that thi- rniiM-yaiiri' so I'M-riiti-il hy tin- m-iiiI'M

was a Miniiii-iit mnirait nf sah- within tin- Stanm- •'

I'l-amls, that thi- pi-rsiiiii|itiuii nii tin- fan' nf smli in

sirniiu-iii was iliai tin' piii'< iiasi- iiiuiny iiaii ii<-('!i p,ii<i.

whirh lii-iii;; ailniitti-il hy tin- plaiiititl' to hr imniii-i '.



I \N\I>I\\ Nun;: :ilv

till' plinllllNfl- Wiis clltitl)-*! In il (let I'i'f fr !• H|M'( ill.
I
MT

fiiriiiiiin-.'. im.viim lli.- prii i- in mjumI. TI v i.lciuc I

iiiK rit'jirl.v fNialili^ih-il tin- Imijiiiin ;,« iill.-r.l l,v ih.'

phtilllilV. tlluli;-!) his l.i|| <t|llillr<| l.. hHw,. ||„. |,.,iiiv ;iii<|

iiMxIf of |)iiMii.-iil ;i> iiy:i- I upon. I In- Coiiii oil.r.'.l Immi
till' iilti'i'iiiilivf of tiikiny; ii .liTif.- foi- spciiir p.-ifui

m

iiihi' with piiviiu'iii of piii'i'hiisr inin.v in Jiinitl oi- lo
illlll'IKl his hill HCllimr lip II \;|, I I. Tins of \\,v lMri;;|i|i

iiillnlh ji \. Whih. IS «;riinl"s rii. 1.

i I

I,

SItiliih I, I I'niin/y iH,iiiih,l hii I'm I jll I I'll null

III ll<,<i<ii \, I'lilhixnii II (ii'iini i;-j|. ih.'.h f.ii.h iiit-

who Ii:i<| iiii ini.'i'.'si in y;ohl hnnl. Ii;i\in'.: .lisroxn-...! ihr
owner of I hi' onistii inline liilr. mi plow..} ih.. phi I in ill i..

hn.v lip tin- siini.'. ii-i'.'.'iny lo -i\,. him ..iir foniih of ihr
hnnl fop his ti-onhh- on his pii.\ iiii- onr loniih of iji,' i-oii

siih'ljllion. lllhl lo lo.-.nivcv lo ihr oVMUT of sih'h lillr

'''"•"• 'Ml.' foiinh piiri. The liilr Inn in- h,.,'n i.on'.:hi

lip llli- <lcfclitliil||s iliti |Tion\c\ llir one I'olM'lh lo lh<'

owili'l'. hill |-|'fl|sc<| locjiny oni theif ;iv:|-.'cnii'lll wilh Ih..

pl.miiiir. Il \\.is hi'hl ilnii ihf j-i-.-cniciii u iis on.' \\ hidi
woiil.l !..• sp.Tili.all.v p.'i-f..nn.'.l. Th.' ;i^r.,.nM'ni w;i.

iM.i ill uiiiin;L:. or noi si- I ''.\ f ii-- .hlVn.hini, l.iii ii u:i>
II' hi ilnil IJii'l-.' w.is il ,|,;ir j.;ill p.'l lolui:i.|.-.- i.\ \\:,-

I'hiimiil'.

In '-...//..v \. fo.(/. V. 1 I O.l;. ill.-., il \\;is h.-hl lh;il ll„

^i:i\i'i'.' ..f :in iii'tioii ii.-.-..r.liii'.i- lo ;iii nur.'.'ni.Mi I h.'iu,.,.|,

lii" piirii.-s w;,s il siitli.i.Mii piiri pciloriinin..- lo iiil>.. ,,

><-> "III ..f III.' Siiiini.. .,f j-riiinis .m.l wiirr.iiii ii .hiiv,
l"i- sp..,ilii- pcrforniiiii.-.'.

I III- p.iri p.'rforniiin.-.' ..f ii ,-..ni lii.i. mii .'\ i.h'n.'r.i h\

"liiin- iiii.h'r Ih.' Siiiini.. ,,f |-riiii.|s. in .n-.l,.r i.. .•niiih

'!" phiiniiir t.i il .h'.r.'.' for sp.'.-iii.- p.'rforniiiin-.'. musi
!" sii.h ;,s is r.'f..r.iM.' lo ih.' .oinrii.i iin.l not lo ;iiiv

"ili''f lilh'. Il h;is h.'oii pointi'il .nil hy ijn-iinihor ihiii

''"'•'^'"' liis suhj..,! iiri' noi ri'.cnitihihh.. In /.'////.,

' Inn ill . ii; < liinrs (
'II. 'joo. 1

1

II' poini iirosc III il I

IK il III"' :irl of piirl p.'lf.iriilill He ii'lii'il np.ni \\;i'

lonliniiiiilic III p.tss.'ssi.MI hy ;i I. '11,1111 .'olipj.Ml

f

Willi



.ll>/ MMi ii:mi lUMiis wncMM II i(n>i(\i \v< i;.

ilrlH ill) ullMiNlrlll \nlll il IrtlillhV, wllit'h Wtfi' liclil lit In-

•illlllrii'lll |illl'l |N-|fitnillinri- to h'l ill |iillt>| r\ i<|flltc (»f I hr

( olllljirl. S|ilil;jyc \.t'. icfni'fil lo lllr linllli'l" il* fi>l

Iuun: "I lijxi- iiiit It'fiih'tl llir I'iisf liit lii'I'lit JN DIM- of

|iiiti>l I mil I'iit'i |)iiiil,\ |»'i'fiiiin<i| liiti I iiii) iiK liiii'il lu

iliink iliiii |i;ii't iMiroriiiiiiMf wiiliin mhim' hI' i Id' mnn* is

|>li>\r4l. Mr. .lll«li(C SliHV |»lll« Ihr i il^i- .il ii runt illllcd

IHiN.si'Msitili liv Mllf » III) I'llli'l'i-)! il.H ll'llillll ;illi| Ni|\ >.
; 'I I' ill

lliiMjM'iit ,1 l)'luillr\, till' liillliri-iil llif linlilili;: Iii<lil1il'i-lil

IfKin t III- <)ri;:iii;il h'liiini'V, ;ih hx i In- |tii\ iiumii uf ;i liitilici

I'i'lll, III' li\ iillli'l- lllli'<|lli\)iri|| ril'i i||||«l;tllri'S I iji'l il Itlr

"<u|i'lv II IK I t'Xfliisivi'lv III I III' 1 1 lilt I'm I . I iii'ii t III' |iii>.M'ssiuii

liiil.N lilkr till' rilsi' mil III' llii' siiiiillr.' Ilr yni's nil tii -iiv

lllill r>.|»i'riillly will tlii> III' ".II \\ lli'li I III' |»illl,\ li't illhi

|iiiv«i'H>iii|| IliiH i'\|M'llili'il li|iil|i'\ ill iillililill^. III' l'i'|i;lil's.

Ill' iiiIh'i- iiii|it-i)\riiii'iiis. I I'iiii liiinllv MUX lliiii iIhti' i^

lllllili liilVi'l'i'liri' ill llli' rllill'ilrtrl' nf tllr i lll|il'ii\ I'llH'lll ••.

Iii'fiil'i- Jlnl siliri' OrliiliiT. Isrili. i'\ii'|il in llir I'li'ilimi 111

.t liill'll. wllirll Wils |il|l lip III ri'|ihiri' iilii' llii- I'liiil' ul

W llirll llilil I'illli'll ill. Itinl iilli' XMillhl sj\ ri'|'l;iilil\ liiiit Mil'

i'\|ii'tlM' III' '>llrll illl I'lTi'l iiill Willi III l';ll lii'l- III' li\ I III' iiw nil

III' till' liitiil lliii;i li.v il li'iiitiM. Kill iliiii ilii' iiiitiiri- III' till'

lliilililli: W iis rllilll>^ril Wils illillllilillll l\ i'\iili'i||. .\ll\iihi'

I'Xiiiiiiiiiii;; iln' riiti-ii's nf iln- liunKs iiiiisi lir i iiii\ in. rij

III' litis. \\'liiit till- iii'W Imliliii;; wiiN is iiimi hn- iliiirj.

Il iiii^lil III' :i li'iiiiiir,\ III il ilill'i'i'i'iil tiiiini'i'. lit' il iiiiuln

III' il riilltt'ilrl III' |illt°rllilsi'. Til rll|iii'|- Wils in |miv..i'«

siiili ill il ilitTi't'i'lll I'llill'ilrti'l'. It Wiis ill siilisliiiHi' il iii'U

|iiissi'ssiiili, ll|iill;^|| witllnllt tin' t'linilil I il \ ul' ;^i\ili^ ll|i

llii' iilir |iiiss:'ssiiili iiihI lii'ili^ pill illtii piissi'ssiuii in il iii'W

I liilfilrti'T. I'llll, lirili-;; in pos.si'ssiiili in n rliii lilrli'l' liu

I'lli'i'iilili' til Ilis riii'ini'i' ti'iitiiii'V, it Wiis iipi'ii In him. I

;l|ipl'rlirllil. In sin 'W liiiw iiinl ill w lull iliii I'iirli'r hi' w :|s m
piissi'ssiiili. '

'I'lii' li'iiniiil \'iii'

(

'hiitiii'lliif piiiii'i'ils III I'l't'i'i- In ih'

ciiM's ii'hii in;; tn ihis siiJiji'ii. ciiinu: iinin, t; nilii'i's iIm

lilsc nC \ //,(// ^. I'liltiilii. I,. I!. I ( "11. .\p. '.\'i. wllirll is pill

liillilx till' liiso lllill Moi's rilllhi'sl ill ihi' ilil-i'il inn nf |.

riiiiliizillli ill-Is nf piirl pi'l'l'iit'liiillirc its silttirii'lit In li'I iii

pilfnl ('\ iili'lln- nf llir rnlltl-ilrt. Ill lllilt lilsi-, tin- |iilP-!

IH'l-riifllliiliri' ri'lli'ii nil Wils I III' piixnii'lil nf I ill' Iln Ti'ilsii i

Ii'lll ti.M'il liV till' iiy^rri'llli'Ill.



I \\ Vliiw Mil y, .\\s,)

TIk- iI<h nil r |tiii'i |M-i fitiiium. .• lo .il«., .|JM iis»...| i,v

\ iiriKtMiyliiiii I'll ill ihr , .|sc ,,( Unnil \ Itn-i',,, \:\

• irniii'N «"|i. •_•."((;. jn whitli iclj.r «.m ii|iis.-.|.

A \itIhiI iiyrifiiH'iil \\,i» iiilriid jniu Imiwii-m iIk*

>i\\ IMTN of t\Mi ililjitjltill^ hiilt' Inis Ih.il I'.i, li hIiuIiIiI UIM' il

>iri|» of .•(|iiiil wiilih fi Ills hill, I (,„. ;| |i,,„. |,.,,„| ,|„.

imlilic lliy;ll^^il^ lo I lie .liMiiiii;, « In, h i||,v «||,,iili| niitki-

M|iiill lliril- rfs|H'i live IkK, ||i.- iim,i|iiilil liitt lirilii; cX
|ir<'ss|\ liiiiitnl iis |,i iiiiH'. \ r;iil I.Mi. ,• u,i« ii. r,,i,|iii;;|v

liiiill \i\ filch mi llicir |'i's|m-i i jv,- «.ii||.» ,,( i\,r hm,- \\|ij,|i

llic,\ ilM'tl ill I'litiililoli r,(|- lillrfil Vi;l|s until llic .|,.iilj| ,,f

Hill' (if ilif |iiiriifs. I |iiiii ,1 lull lil.'il h, ii.sti-.iin ilii- ill'

I'liHJiiiii fnuii .litviiiy ii|i (III- |i.ii'ij<iii ,i| ih,. I, III,, siiiijiir

oil liis hlliil. il \\;i- |ilu\.'i| ill, II ill,' lilciil.i |.,iri i.f III."

1,1 II,' W .IS oil lllf lli'fi'lllhllllv 1,111,1 ,111, 1 III,, I I
||,'|,. Ii.iij |„.,.,|

I \|>finliiii»'c ,111 I hi- phiiiii il|\ 1,111,1 <ii' nil I 111' 1,111.' M|»iii

ill.- fill! Il iif I III- ii^ri-i-iiii-iii.

I'l-.iiiilf.i.ii, \'.('. .|i', r.'i'.l >|i,-, iii, |i.-ii..i 111,111, 1' ,,r ill.-

il'_Mi'. -nil-Ill fill- 111.- lilll.-. Il.il.lilii; I h.il I h.' .i;;i'.'.-|ii..||| ||il|«i|

I..- |ili-Mlliii-(| I.I li;i\.' lii-.-ii fill' ;, hill,, in |...|'|(,'i iiin . ,111.

1

ilijii till- ,iri«. .if till- |iiii-ii.'«. w.-i',. Ml, Il ;i» I,, in^iiiv III,.

j( . i-|iiiiii.i- .if |iiit'.il I'vitj.-iHi- ..f ill.- ;im-.-.-ni.'iii, liiii iliis

ll.-i iNi.ill \\;|N |-|-\..|'>...|. ;|s III.- >i|,. ,,f ill,. |,.||,'.' ,11,, I III.'

ii>.'i- .if III.- iiii'liiil.-.j hiiiil .'Hill, I II,, I l„. I'i'fi'r.ilili- I,, ill,.

• >rii;iiiiil ;i;:i-i-i-iii.-iii. ilial ;mi-.-.'iii,'iii lii-in:,; iIimi i-;ii Ii

»li..lllil i:i\<- ;i slii|i .if i-i|ll;ll «ii|lli. i;\,'i| ||;|,| III,. 1,11,,.

Im'.-ii f.ii-iii.-.j iif i<i|ihil jHiii i..ii> ,if III,. I, mil I.f h.itli

jiMllii-s. Ill) ;i;:i'.-i'iii(-lil In kr.-|i 1 1 ii|ii'li In |i.>i'|irt ii j | \ > iiiilij,

llll.|i-|- lili- rilllllllsliin.cs, II.' |.|i'v|i| I. Il vVil-^ iiili, i-.|ci|

lli.il •«|ii-rili. |i.-|-f.i|-||i:illi'.- Iif :i . ,iiil|-:|,'| p. niiini III! .'js,'

Ill VMM I III lie . -Iif. 1
1-.-. 'I I. I'ntnt < I III. \ . t' 1,1 III, J ( I.A.IJ.

I II •/. II III mis \ .
/,',,/), 1 1 snii , ;! ( ; i-;iiii '-i (

'II. ',]:',,
,, iph'^

i I'lll iirii>.- ;|s 1.1 I hi' .'n.-rl ..f ;i |.:||| \ ,i||'.';i.|\ in j„,>.s,'Nsi,,||

"I |iiii|i.-i-l \ .'iiii'iin:: ini.. ,i |i;ii',>| i,.nii':i, i f,,|' iji,. |,||,.

INI. ,lf I r\ ii'> I M'lli;;II' |il'.i|M-|'t \ . ill.' lllh'lil lull iif li.ilh |ij

lli:il ill.- jilirdlilsi-l- sliulllil i;.! ..II |ii;|ki||;i illl|i|'i

1
1 u II > III -I. I I hill his (1. liny >... u iih i h.. kniiw I

lui'iii iif llii' |ii-iiiti-ii-|iii-, ihi'.iinili wliHiii I III- I'liiii I'.i, I lijil

Im'.'I

IV .'III. 'Ill N

i'||l:i- III ! Ill

I iiiiHJ.'. wiih.iiii .ilij.'.'t inn 1.11 hi-* jmi-i. «;!•> sn, l.

'Il Hull .til III.' .•.Illll-Jl.l ils WiHllll lillvi' ihi- . ,|> • III iif ill.

'II Mil- III i'l-iiinls. Til.- I'liiit. Ill lull W il> lllililc fur I 111- .1.

iiiliiiii ihiii III.' ;i,i>, ,,f |mii |».'i-f.iiniiini I' ii'li.-.l ,,n hv



IUkIi JTxri II «»i iii\iim \\ii i-\iii i-> uritHM \N< I

JT ¥

|Im< |iliiiiiiiM ui-i'i- iiiMiinii ifiii. ii|Hth llii- |triiii ipli- ili.ii

llnlhilll.' riilllil Ih- t'i-mi|'i|<t| i\M ill! ii) i iif |iiill |M-I'runiiiil|i I-

uliii li < nil hi in 1 1 I if ilHt-lf, iiri»|M-i ii\i' itf )'Mi'tMMi>ii<> i-\ k\

fill I-. illilirillt' .llul lliill IIIMi|l||\iH il||\ tlii\i'|\ ili;i)-ill|i'llt

of wliii li it WiiH •.iiiil 1)1 liJiM- Im-cii iiii art itf |Miri |N'rf<»riii

iiihi-, .iihi ilijii ihi' iiii|iriHciii<'iilM uliirh iIh- |iliiiiiiill m.i-

ili||||illi')| Id IlilM' liiilili- \\:lllli>il iillitui'llit'i llli« < llill'ili III'

ilH lln\ Wflf phiiiilt icfiTiiMi' III till- llliiltllliDl i/.i)l Mil II

|»illli>li |i|'i-\ iiiu»l\ ilr)|llil'fil li\ liilii. Ill ,itis\\i'|' III ihi,

I olilililliiii, Ihc liMi'iH'il I 'lijith flliii , lU.iki-, i-lllil'x ii|iiin

III) I'l.ilMiiMtf lAiiiiiiiiiitiiiii iif ilii> iiiiiini|-ilii-> iliiwii III till

tliiii- III iIh- jmlyiiM'til ill l>.V_', Kiinliiiliiiu' ihiii till- .11 1^ III

piirl |"ifiiiiiiiiin !• \Mic Miillli ii'iit In WiiiT.ini ilir •.|iii ill

lit'l'l'iil'liiillii r iif till' riilltlMrt.

Ill ///'('/, \ lUoil.. 2 liiiiiil's Kiiiir \ .\|i ||;(. ii,,-

ii« IHI- iif ri;i| ivlilti- « liii « iiH iilil illlil rlirrilili'il !|.ii|, |ii|

III!' |illl|Mi»f 111' ilnlllriliy; IiIk siiii Iii |'i-|itii| ii i<.|| ||i« uwn
fill III ;iiii| I HUM' Mini I'l'Hiili- w it ji him ;iiii| \,tkr • iiii' nt tin

riiilii'i' llill'ili^ lii>« lit'i', |iriiiiiisi'i| till' sun in iri\i> *iiiii iln

fit fill ll|liltl \\ iliill III', t III- fill III 'f, Wilo l-l 'sill ill;;. illH 1||. , ,1,

s||lisi'i|i|r|ii |\ I'i'iiiiiM'il wiiii his f;iliii|\ III I'l'siili' Willi ||,<

fiillnr. Allif ii'iiiiiiiiiii;; in lln- liiuisi' lui- .i (r\\ i|.i\-

I III' sum's W ill' ; I III I lillliilx . llliritl;; his ll'lll|lii|'J|'\ jlisili, ,,

ri-iiiii\i'i| I'l-iiiii lln- hniisi' iif th'' riillii'i- in i iiiisi'i|iii'iii !• .,:

ilisii;^ii'i'iiiciiis with hini iiinl lii'ruii' ihi-sun ii't iit'iii'il iIm

I'mIIii'I- ilii'il. It \\;is .illi':;i'i| ih.ii I hi' I'iit hi'f liinl in i.!

ii will ih'V isiii^ lln- |iiii|H'ri \ . Inn ;il'ii'i- liis ih-ji h n<i ii.i'

iif iHi\ vvill iiHihl III- ilisi iiM-i'cil hill' \\;is I hi'ii' ,in\ >,ii -

rilrlmx ;n riilllll \i\\r\\ ill' it A w illii'ss in I III' iilli-Ui'il ^> II

i;;i\ I' i'\ iili'lni- nf ii s I'SiTiii iiiii Ii\ I he icsiiiinf. Inn ii \\

.

lln! shi'W II IJi.'il ihi'i'i' li^nl lii'i'll ;l si'ininl wilni'ss III ji |.i

vvi'ii- lis |ii'<>\ isiniis shrw II. Ii \\;is Iii'IiI. ii'\i'i'sii|..^ ii

<li-i III' 111 lln- ( 'nlill lii'Inw. iji.il llii'i'i' \\;|s iiMi sih 'i ,ii

.III 111'
1 1.1 II lll-l'l'llllllilllrc ;|s w I III III lilKi' I

l|r
I ;|si' mil .it I !;

Slillllli' 111' |'l';il|i|s.

/*'
/ l']sli|| \'. I '.

:
•{ lln I ml s;i\ 1 1 ml it i, imi ,111 ,1^1-

llli'tll ullirll nll^ihl In lir s|)i'ijlirii 1 1 v lii-ll'iil'lni'il. |l i> i

|illli hilsi- III' hiinl ill ;i |iirllli;if iiki lilii-i' ; it is, ||ii\\ i'\ i| . .

|i;ii'n| ;i;:ri-i-iiii'iil, mnl lin-i'i-l'in-i-, rniiirai'v in tin- Sijiu'

nl I'i'ilinls. It |s liiii' |||:|| |i:i|| |ii'l'tn|'||ni||i I' nl ,1 |,,i;

.IL^I i i III! 'ti I V* i i I i .1 l\' i I nil i • li t ill' .'*i.i i ii i I'. Illl i I i lltllsj

siicli ii |M-l-rntlii;iln I' :is i'(-in|i'|s il iiiiji|s| .iinl n Ifiicil •

f \



• \N M'l \ S M>l I > :il«>.

|.> flllltl llir Hli.ili- tlUI'i'lh'tll In llii- |il'i'Ni-||| 1 ilxi- Hl<

iilll* ill l« 'if |iilt'l iH'I'ful tii.iln I' ill"' till' li'lll'i\ ,|l 'if till'

ritiiiil> iiii*l fiit'iiiiiii I' iiimI "i.iv 111^ ii U'W ihn o iiml » ,iii m^
II|MI|| lllr <l|l| 111:111 At lljo lIlMlll nil III. It IIm' |ll.lllllllt

Ii.hI Id i|ii \Um'II III' riMlllil III* i|i>|ii'« Ihlt'llllilli'il »ii« In ii-

iiii'ii lo liJK iiu n |il.ii I' it III I t'i'otiiiii' III* fur II II I III I II I III I lull

|l |o ll'IM' Im' llilil lii-l ii lilllr llhli'. ,ltl<l |H'lli:||i*. 11 littl.

ii>-.\. Inn liii« ix nut, I llnnk. of «iii)|i nni iiii|iiii'tiiiii • h>

llliluri' lIli- t'lillll III M'l ,i«ii|i' till' .l.iiiili. i"<|H'i i.ilU ,|,

lllr |llilitttil1 lit'iill'^lll it ll|lilll llllnsi'lf liN III- iiWIi till-

iii,iii.i;:i'iiM'iii iiiiij iiiiii't'iiM't' f.tili-ij I'o-iiiii.ilh III jii'ifiii III

IIIU till' ,mi'i-i'tlirlll nil Ilio |i.ll'l

I II till' ''«.(/((. I .//(•, II «./ U III I HI \ l\> I I , i.'l ( il'illlt « • 'll

Jii.'i. It Wii' lirlil liiiil \\ hi'ti' .1 '^ii.if.niii'i' iliij iiMi oiillii I

illtl\ rittit|il\ null till' Sl.inili' iif I'liiiiU. lull till' If, III.

,11 I i< III IT lilt I'll til all iiili'i'i"*! Ill l.itnl till' mil' \ I'at. :iii)l 1 l>r

|iiiiiii|ial hail i:"iii' iiilii |iii<.-i'«-iiiii iiinlii' tin. iiiini.i, 1

,1 III i'i'iaiiii-<l |Mi'.»i'»«iiiti, ilii' iiiiiif.hi «,i» liiiiiliii^ nil

I". Ill prilli I|ia1 .Itnl -llll'lX. nil llll i;|-ill|lli| nl |i,|||

)ii'l Inlliiiitli 1'.

Ill \ (f «,/ \ 1 ,1, I,, ill. ,, II, III I ;i am- til |ii!t. ,1 lull w ,i»

lili'l I'.N llll' nwiii'i of .1 iiilij alh'Llilii: ,1 v.'llial .i',;li'iiiii'lil

"illl IIm' |i|"»|>lil'|n|' nf hlilll ail|nillitli: Inr IJM' |l:^||| |.,

I

'Ml liai k till' wali'f nf .1 '.I II -a III iiiiiiiinu 1 lii"n::li In- laii'l

III' I w hii ll w ,1- 1 1 -I 'I I I'll' i|i'i\ iiiu I III' null "I 1 Ih' |iI,i nil ill

.

Ill I Itll-illl-l'al imi i>\ wllirll III' W.l- In n|ii'|| nil ,1 Inail

.1, I'll-- ||i« f.iiiii fnf llll' 1 1 -I' ami '"ii\ 'iiii' ll ( III -111 1 1 la IP I

"^^ II' r. Inn nil wi'iiiii',: \\,i- i'\'r 'liawn ii|i ''\ iilrin in:;

I III' .il; 1
1 •' 'till 'til Th'' 'lu iii'f 'll 1 III' l.iiiil -iil'-''i|n''iii l\ -nlij

.ih'l iiiiiM'M'il till- i'si,iii' ,ini| III- xi'iiil'i' iii-i it nii'il |ii.<

'ii'linu- a^aili""! llii' null n\\ inT fnr 'l.iinai;''- li\ ii'.i-nii

"I I In iii'iniiii'^ liai k nf I III' \\,ii 'f w lii' ll hail iIh' ''lln 1 n|

I'V I'lll'iW illji a iiill-iih'l'.llih' jinlli'ili "f hi- lallil. 'rill'

'^ l'l''lli I' ill I ill' ran-'' lirillU jin-i I i \ ' ,1- I 'I I III' ,1'^ 111 'llll -1 1

1

" I'l'iinii llll' pi'iinini: hai k nl iln- w.iiii' .nnl ihi' I'l.n!

I' I"— llll' fann "f iln- jilaiinilV haxiiiu lurii n-ril li\ ih,

I'l n|ii ii(.,i' nf ||||. land aiiil hi- m-imIi-'' iIm' t "hi i iln ii.i.,|

i -|i' rilii |M'|'fnflnatlri' nf llll' I'ainl ami'i'liii'lil

'I'll'' hi'aiilinli' in in niiiliii I XI,,, \. W ill ,,, n, s,,,, >- .1-

\ . ii\ |in\M 1' III allnllii'X. am ll"l l/'il 111- will

II iinl rniiM-v II t'laiii lainl- iiimn -ml I ii'iin- a>
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.il*/ «l \ I t I I "I I K \l lix \ .
ti I- \U I ri Id UK VI \ SI >

kIi'MiIiI lii'i'in Miiiliilil) .ihil I iiiivi'itii lit .mil iiniiii'iluil) l\

iifli'i'M iiI'iIk Ii'Ti llii' |iriMiiii>' iiiiil (III i| .il>ii>,ii| Till i\it>

• 'Mi|iliiW'«l II iM itml ii |iiiii li.ix- I . v\ III) ,11 I iiriltiml\ auri'iij

Mitli ilii' |iliiiiili|l rill' ,1 o.ih' .11 ,1 < I II. nil |>t It •', |i.iviili|i

lt\ iioiiiliiii'iil> Milli iiiti'D-i ii|Miii |iii\iiiiiit u hi'i'i'iir III

»ii« III I'l'ii'Mi' ii I •iiiM'« iiiii I . .mil II ;:,Hi' Im« iivvn ImhhI

riif 11 ill 'I, III v\ llli li will' I I Ml 1, 1 1 III 1 1 I III' h I iii> .Hill • I'll

illlliillo iif I lie •.ill' Till' will Niilioi i|i|r||| 1 1 .||i|i| ii\ I'll 1,1

,iiiil i.iiilliil iiii' li.ii^.iiii »i iii.hIi ,iiii| li . \«iili lii't'iiiii

•I'lil, li'l ilii' |iiii I li.i-i'i' mill iiiix-i -..Kill 111 till •irii|H'M\

liiii'Uiimi'il fill'

"I |Hiii I III' I III I Im iii'_- till 1 1 iiii «|ii • III, |ii rliii ih.iii !

till' I iiiiir.ii I. It v\ii« Im III ill. II iliio w.i" II. ii ,1 iiiiiii.iii ill

MlillllU. >^ ' itill llli' Illl.mitlU III' llli' .^l.llllli iif ri';|l|i|<.

lull 1. 1. II '•llllii II III .l|i|H',l|i i| ill .IMI ll'>l l/r llti <'>lllll I..

lll'l I'll' .1 "IM'I llli |M'I III! Ml.llll I' ,!•• .1 |I,II<|| lllllll.lll, n|Mih

till' ti'titi'* <<( llli' IkiiiiI. .lo lii'iiii: |i,itil\ |ii't Im iiii'il. .mil

Wlllilli llli' li'llli- 'if llli' ;lill hill II II'- ' / '/. i//(//(/i vi.ii \

U ,//(. („/..,),. I <ii.iiir« i li '.•:!

Ill \l< I h,iiiil<l \ l/< A (iMc.i. JT I ii .1111 r_'. ii \v.i».iU..

Ih'IiI iIi.ii llli' |i|,iiiii ill '^ .ili.iiii|iiimii III ill Im^ iiiIi'iii inn ••<

|i'j\lllU llli' jil'ii^iinr .Hill I'l'lii.illimu Willi lil'« lil'iilhii

«ii|i|iiit'l III:: ilii'ii ilii'i' ;iiii| »i»iii W.I'. «iinii'ii'iii |i.iii

|H'i'fiii'iii.mi'i' III .III ,i::i I'i'iiii'iii ili;ii iln' IhuiIh'I' '.liiuijii

rii|IM'\ llilll .1 iMiI'liiih "f iIk I. Mill mi whiili |i|.lilllill W.I-

t III' 1 1 I'csiilm;: illlil ;i«-l-l MIL' Ml I lli'lr s|||i|iii|'|

Till- lll'l i«imi I if till' Vl.i-ii I 111 I III' 1 Mill 1 .11 \ w .1* 111 'I

I'liji'il

III 1,111-1111 \ lim-'iii. :', n.jj, (:>!•. ilir ilrfi'inlam. u

I ""T I . Wlllll' III III* *"!! "III! Iljlj llfl llllllll' III Willi. I'll

liiiii«i'lf lliiii if 111' wiiiilij niiirii 111' wii'ilil uixi' iiiin ii|!\

.11 I'l'*. ilf llio r.ll'lll .Hill .1 vll.ll'l' III' llli' lilllll- .Hill '•III. I'

w lull iIh- |iljililiri unl III.II I ji'il. Inn if lir viiiM.,| .m.u

hi' wmilil -«;ii'l illi III- iiwii jiiiil lii^ I'.il liri '<. inii'iixi-

I'liiiii i'i'ii'i|ii iif till' ii'iii'i' til' |iiiii'iiirr lit iit'iii'ii .Hill '

iiiiiiiii'il nil till' fiii'in wmkiti;; il Willi lii<. fnllii'i-. i'\i'|'

,H ii'i'iniii liiiM'- w lii'ii III' wi'iii iiw;n In wiii'k Inr w. in-

fill- liiiii»i'lf II "ii^ |iiii\i'i| th.ii till- I.11I111 III.

jMiiiili'il DIM till' llfl\ ^iiii'o u llilll hi' inii'inti'il in :^i\i'

Mill mill till- <">li ilili'l'i'il iiinl I'i'i'i li'il .1 hnllM' lint

iiiih ili'~ r;iihf: - .tirj-i .• .;! .iht! ;:;;;: jiirij i; oiii,

liiiniiv. Ii;i\iiiu iiMiiii'il in l>7!t. Il w.i- h. hi iImi li



• \ \ »l»l » \ Milt ill"/.

|i'aiiililt M'O iiiirliil til xiH • iili |HirMiiiiai • 'if tlii«

.lUI 'i'llH III

'I'Ih' t ii« 'if Oil \ iiii. \\ .i« iilii'il ii|iiin li\ (III ilifih

'Itllll no III mIihIi *iilll .1 •,||>|. "I'll, II < iioi' ilitli'is flMtit

I III* I ilMi- ill I llio roai'lll 1,1 I |l.lll II lll.ll , I III I I' » ,!•. Ill I Will

(I'll i'\ iiji'lli I' lll.ll llii' liMilIni ,ir I III |il,Mlili||. nli.i ih.'il

,11 |,.iaai'«..|i||| ilf llli' l.lllll. I'MI y,|\l III' |ll .IIIII-.I l| |i. ;^|»i.

ilii liiinl ilii'ii III .|iii'<i ii,ii lit ilii- |i|.iiniill li W.I ,1 I l.iiiii

till- «|M'i ilii |M'| Till III, till I' Ilf .III .llh^iil |i|iiiiii<.i III, nil'

»i ir>. .ifliT till' ih'iilli iif ilii- ii«iiii ,i:i<| ' fiilh . •Ill, Ill-

Ill ilii- ii lll.ll k^ iiiJili' li\ Uii liiinlx < .) \. Ill II ||. .,M.,

On till- wlmli', I iliiiiU ii will i .iii-u- iiii-.ii .mil sii-iuiis

mix lllrf llllnll^lt I IH« iiiIIIIII'\, W Iii'Ii' -(II Lii^^i' ,i |i<i|l|,iti

.il ilii' |iii|iiiliii lull .til' f.ii-iiii-rs ii\\iiiii<_' ilii'ii' iiw II hitiil.

if II i« lll|ili'r>liHMl lliill riillNi >,illii|i>. Ill ill.' I.||||||\. .11'

,11111 III U*l iiiijihlwiiir-. il* III liiiw I III' 1,11111 i» III III' i| I \ lll.ll

u 111 II llli' I'illlnr ijli'w, illl' III III' l.llxi'h .IS I iltl'<l M III I h;; ,|

. ..Ill r.nl w II 11 II 1 .III III' i-lifiili'i i| III I'ljiiil \

I tixl , II I luii III I II I I II (ill, I, III I !• I'l 1,1 II ,11 I Illl Hint Ml,

I

I ' I jll I Illl II, I-

III .1 iiiiiiiIh'I- III' I .i'«i's ihi' |il.niiiiri li.i- iilji-il uti ili.'_

|"'l riilltiilln I- Ilf "i-l-N iii'o ii« ;i '.:riiiliii| Illl .1 ili'i 111 Illl Illl'

t'MiliM;.' Ill .III ,1^1'l'lMlll'lll III |ilii\li|. |i.r illl' |i|,|||||||| li\

^^ill. .Mill Mil' <'ii|||'| Iiii« Imi| III iljvi |i,^lli«li lii'lwiiii ,111

lUI'i'i'llii'li' lii|- «llrll rii||||ii'li>.l I mil .Ihil null' i'\|ii'i l.ll lull

•II illl' |i.it'l 111 illl' |il;lilltlll 111' ^ih II i'\|ii'i 1,11 lull ..iiijili'il

Willi .III ililrlll iiili nil illl' |MI'I .1* illl' |i,irilil 111 iiiIh'C

|ii'i-siiii. !,iii Mill ,11111111111 iiii: III .III ,i'.:i I'.'iiii hi Till' I'll!

lii\»liii; 1 ;ivi'» iIi'mI with llii> ilivi iiiii lull

III Illl \. Ui, , ii-ili'i) lit'luw . illl' liiilii'i' ill illl' |i|,iiii

'III I III 1 1. \y,\\ ill^ ;| W iljiiW .lllil II nil' ill illl I I'll. I III' |ll:| illl III
.

illl' i'IiIi'nI siiIi. living tlli'll si\|i'i'|| \i';i|» iilil. .iiiil III' Illl;

niiiii'il III ii'slili- Willi lii> llliillli'l- nil ;l r:lllii wliirli «.|||i

'Wni'il. Illl' .iliiilll *i\ M';||s. wlli'll. Illl illl|i|l'_' i|i»»,|I i^lii'il

null his. |iii*ll lull, hi' illl'iil'liii'il l|i> llliillli'l' I lii'I'i'.il. ;il|i|

II'. II III- lijiil ili'it'i iiiiiH'il III li'jiM' illl' r.inii .iihI w<iik till'

liiiii--i-ir. V. Iii'i'i-i:|iiiii his llliillli'l' iirmil liim in i-i'iimju.

'.viiiK illl' I'.iiiii ;iiiil iissisi III')' ill linii^^iii;.: ii|i till- r.iiiiilx,

'l.lj >|H' VMiiilil ^i\i' liiiii llif Miiiiili liiill' III' Illl' r.inii .III

III ;i \ iiii!i;;i-r '11* I • I I. 'II 111 I III-

iiiiin .'>ii|i|Mii-iiii;: lift' fur II. . Till' |il;iiiiiiil in i iin>



li

."{IS/ sTATi Ti: 111 iii\i i>.-> wii I'viiT rritmiiM wi ::.

t|iifiiit' iciiiiiiitiMl uiilt thf fjiinil.v iiixl ititIihI ji hii. I>

<l«fllil|jr nil tlli> siMlth liiilf of III)- fiinil. of w hirli llollsc In

at:ni'(| to yivf iiinl iliil n'wr his iimilirr ji (ciliiiti j in
for llif use of hcisclf iiiiil 11 ynirnl (liiiijililcr. The liin

llii'is iiixl sisicis of ilir phiintit) wci-i' iill iiwjiic ilmt th,

Itliiinlitl' rhijinrtl iirnli-r this iillf;;n| ji^i i<-iir or \t\.,

inisr, iitiil llic solllli li.ilf of (lie lot Wiis Jllxviivs (|rsi;jniilc.|

lis his. The phiiiiiill < oiii iiim-il to fiiltil thr tnii.s siijin

liitnl lor until ihf tliMih of his inoihrr, .ilioiit si-vcii vt-iiiv

Jlflfrwiirtls. Iiilt sill- (lied wilholit lliivitl>: •'Xrclltcd ;i ihtd
to till' |iliiiiilill. i;iuhif.'ii vi'iirs jiftiM-wjirils. j hrotlni
of till- jiliiiiitiir. Iiii\iiiy: l>oii-ht ii|i till- shiii'fs of four nt

till' ro hi'irs. ills! iinifti |»rori'ciliii;;s ill I'ji'rtiiii'iil ;i;:;iiiivi

till- |il.lilltil1'. rlililllilll.' Ill lie illisolljlrjv I'lllitlcil lo |j\<'

iiiiili\ iih'il iiiiiilis of till' w lioli' |iro|MTly. Tlu'ri-iijioii ihr

|tliiiiiiil1' tih'ii ;i liill sci'kiii'j: to rrstriiiii smh intioii. himI

to I'lifoi'ic till- s|ii'(ilic |M'rl'uriii;lllri' of ihi- ;il|i'Ui'<l ;mi-c,

iiii-iii w itii I III' iiiothi r.

it \\;|S lii'jil nil i||.|MM|. I'l'MMsillu till' ili'il'cr of I h,

«'oiiii lii'jow. ili;ii uiiiii li.'hl oci'iirri'd roiihl not !>,

tri'llli'il i|S iill ilill'i'i'llH'lll 111 rullM'V. Iillt \\;|S :|t llinsi |..

Ill- looki-il ll|ioli olilv ;ls ;i |il'ci|||iM- of I'X jifrtil t iiill lii|,j

OIII li.v ilii' moihi'i' lo Iill' sun lo iinliiri- him io ri'iii.ii.i

with lli'l- :illi|. ;is sllrli. \\;is ||ol i';l |i,'|li|i- of liriipj; s|iirili

lilll.X I'llfolii'il illi'i|llil\. Oy ) \ . O/ /. L'l « iljllll's ("h. .;'.i7

'I'll is i:lsi' \\;is r<>l|ii\M-i| ill .///(// \. ./(/(/*, L'l ( ir.l Ill's ( h

JnT. ill wliii li till' |.l;iiiiiii1 ;ill(i;i'i| thill. Iiiniti:; ri'iii.iiii' !

ill hoiiii', woi-kini: for hi^ fiiiln'r niilil lir wiis of ihi- ;i-.

of i«fiii\ ii\i« or I \\i'iii\ si\ vi';ii-s, hf ilini luhi him iN.r

III' must liiiv.' \\;iU"-^. W lirfc'llliMii | he fjlhri' ;ii;ri-i'.| lli,;

III- WOllhl |lllll llilvr ;| ,l'|l;|i|| f,||-||, ;|ni| lllill. if |)|;lill!.

would I'l'iiijiti ;il li Mild «oiL niilil ilii' hind \\;is |i,i

foi . Ill' uoiild ciiiiM'v I III- s;imi' lo till' |»l;iint ill ; Mm I i

'

phiiiililV iiiroidiiiul.\ ii'imiiiit'd with :iiid worki-d lu|- 1.

fiiihi'i- iiiilil till' Ijiiii u;is fiillv jiiiid fill- iind ilmi ''

fjlllli'l- |tlll tin- |d:iilUin' ill Jiossrssioii. Ill iinswi-i- in ,i \,

for s|M'( ilir iii'iliirm;iiiii' of the jilli'iii'd ,i;;ri'i'mt'iii. i

filllii'l' |<osili\i'l\ di'liii'd ihr ;iu:ri'i'mi'lll illh-ui'd li\ !

hill. >ilil .l:Ii III' ,'idmiiii'd ilmt In- Imd lioiiuhi ilir \.r

iiili'iidiii.i: to di'\isc ii !.. \Ur |il:iinlil1' und iIkh Ih' h :

fXiTllli'il ;| will so di>|>osiim ,,( il ;ind Jllli'Urd III, II

itili'inli-d iioi lo ;ilii'i' I In- dis|iosit ion thi'ii'lix nmchili
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Iff. Till- ('(Mill. iiimIci- ill i's<' (ilrllinsliiiiris. nfiiscd Ihc ic

lief pnivcd. iiiiil ilisnuHSf*! tin- liill « ii h cmsIs. S|tiii;.'<i<' < "li.,

\i-(fvv\uii till' ciiiiilict of rviilciii )' lii-iwi'iii ilif fiiihrr iiml

Ihf sun. il.s III the fii.ls iiliil li-iiiis i.r tllf il^ricclllfiit.

|iiiHCfils In liist'iiss lilt' y;i'ii<'iiil i|iifsi imi in ihr follu^in^

'riicri' si'cins ii|Miii tin- r\itli iin '• iliMiIti ihiii i|ii>

fiillirr piirrlijisfti Ihis hiinl with ihr um.w.iI iiiii-niimi of

;:ivin;r il lo ilic son nt sunn- fiiinir linir. Imt ihci-r is ;ili

ilif tlillVrriKc in the world iM'twctn iin inifiition. In.w

iMM- ticjirix iind frniiifiillv i-x|iii'sscd, iind iiii ii;u'i''''iin'iil

ii|M,ii loiisidfiJilioii. l'|ion this |Miiiit wjiiih is ji mtv
. ji'iir oni'. I will oiilv n-fci- lo ihr lim;;nitj:.' of ItirhiirdN

r.l. in On- V. ftrr. 21 iiriiin's rji. »•_•:,. -if rhildn-ii itrt-

no! dis|ios*-d lo i-csidf willi lln-ir piiiinis. und a'wf to

llitin tliiii (oinfort niid jissisiinnc wliicji iImmi- diii\ it-

i|iiins. inisiiiiy: to the jillVciion of ijic |iiiicnis in lie-

vinw on tlinn ji slunc ^f llicir wmldlv y;oods. ilicii. if tln-v

wis'' to sIm'w tlijil ill! jijjri'cnii'iii Ims lii-fii iiiiiilc wliiili is

to m! rli)' piirt'iil liy fonc of law. niid not l»v tlio

lii'ltrp fcfliii;; of iill'i'ttioii. rmiiis on;:lit io ii'i|iiiic ihiit

sncli ill! ii;;ii-i .<\\\ slinll In- rstiildislird liv ijit- .liarfsi

ividi-nci-, and it slioiild Ik* lirld lo lie an almost invaiialdi'

lull', wlii'ii a iian-nl irlls a rliild I hat if hr li\i-s w ith hini

and works iln- farm In- will ^ivc it lo liim, ijiai ihr rliild

to understand, niilcss it is nnmistaliralilv

Mil' iiart-ni inirnds to liind himself so that I

shew n that

M r.'innoi

liaiiu'e that inteiilioii. that tin are hi s vh'ws aiHl

lions, lull he will feel himself |ierfeiil\ ai liliert.v to

• iliir that dis|iosiiioii of his piopertv if he finds his own
altered cirenmsiam-es. or want of kindness m- allVeiion
<>]) I III' part of his son. indines him io ehaii^e I

III \h hi,,i,il,l V. li IT i iiants ( Ml. <i

IIS view s,

7. a father
.ihd sun entered into iniiliial liomls. the father airieeinir

iliai just liefore his death he would eonvev the farm to

III in fee and the son ayreein;: thai he wmld diiriiii;

rni ill a

loiisnlt his

iiis father's life, wtirk. till, and ini|iro\e ihe f;

f:-!
plai

<l and farinerlike manner and would
Ik'I- ill all thiii;rs reasonalde. ljnarrel>

ilierwards; the son treated his father hadly. ilioiiyh

liil iKithiiiy: whi.h at law would lie a hreaih of the
li'inii of ilie liond. and iiliiniatelv the father left the
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fiinii. iIh' Null ictiiiiiiii^: till' |Mi.sN<-ssi<iii until •JitIciI iii

tile fiillici-'s siiji. It wjis lifhl ill ii siiii liy lilt- sun iiy^iiiiiM

liis fjillicr lliiit ihc c.iiiinui sliniilil imi In- nilor. t .i

ii^iiiiist tli<' riitliiM-.

yiii' itcrisiiiii is put ill |>iii-t on ihc ••i-oiiikI of wjiiii <<\

iiiiitiijilitv ill till- iciiicily. Mowin \'. (
". |>oiiit in;: out ili.n

it wiis toiiiijiiv to the nil)- of III)- ( 'onri lo fiifoicc ;\ con
tfjirt the coiisidi-riition for wiiiili wjis |m-i-soiijiI sci\ in-
to Im- iciiilci-i'il. Itiit iipiiit from tliiit coiisiilfijiiioii, iIm

Court, ils il lliitllrl- of ilisrlTlioli, Would licVcl- ill llll- lifi

lilllr of till- piirlifs cllfolTc such il colilliicl its llll' |i|<'Miil.

<'s|M'rijilly in'tcp Its cxcrution jiiid liccii iiitcriu|tif(l ii\

f|iiiiii-fls iiiiil iifii'i- Ihc son liiitl |icriiiillci| himself lo trc:ii

the fiithcf in so vile ii wjiy jis the e\ itjeiicc cstiililishcd

ii^'iiiiist the phiintill.

Ill Wiilhir \. Itiiiii/liiii r it III.. IS (».|{. IJs, it w.i^

held iliiit where ii eonniiri on the piiri of n lesiiUni

founded upon il viihiiilde iind snITirieiit eonsidei-iiiiun.

thiit he will h'iive \t\ his will to the other contnni in-

pilll.V il sum i)( nioliev iis ;i le;ril( V, is rIeiirl.V llliKle oui.

the repleseliljllives of the tesliilor iiniy he eompelled !.

iimk*' ;: I his oldiy;iilioii. Init w hi-re the lestiitor, iIm

};fii lid fill her of the plnintilV. pi'oniisin<: to nnike the siiiiM

piov ision for hei- l>y will iis he should iinike for his own
diin;;hleis. took her from the lionie of her piireiits. ;ii ili

iiye of twelve, iidopied her iiiid niiiiiitiiined her while vh,

worked for him for nine yejirs. Iiiit, iillhon;:h he iimde In-

diiu;.dilers residiiiiiv le-riiiees. left the pliiintill' iioihin-

liy his will tiiid |iiiid hei iiothiny; for her services, ji.l

she sued his exeelitols for speiilie perfornii,nre ol iIp

eoiiiriict Of promise. ,ind in ihe iilteriiiiiive for \\;i- ,

il w.'is held ilnii the riise di<l Hot f.'ill wit!iin ihe rnlr. !';

promise niiide iind lh<- eonsitleriilion for it liein;; lioih '

too nihertilin il rhiirilrler to entitle Ihe pliiilltilT to .111;,

to the t'olirl for speeilic perforniiline. hut Ihilt (lie . !

cninstjimes y:;ive rise to jin implied (•ontriitt for ihe p.M

inent of w;iy;es iind took the r;ise out of the ordliiii

rule tllilt ihildrell iire not to liKtk for W;i;:es frop, III'

|iiirellts or those //y Inrii jtnrili I ix \]\ t he iiliseliee of |ii-i i

rolitfilrt wiiilst they form |>illt of the llollsehold.

The rule w iis stilted liv Annolir ( '..I. to lie I |i;il u II, :

il piirty renders services to iiiiother in the expeitiii inn '
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ji li';;iii-.v iiinl ill side ii-liancr mi iIm- Irsiiiiors ^micrnsiiv,

willmllt illlV riillllilcl f.\|»ri'ss III' ilii|iliri| Ihiil riilii)H-l|Sii

tiiiii sliii!l lie |irii\ iili-il fill- liiiii li\ will, iiml tin- |i:ii'iv fur

wliiiiii siicli MTx ill's ill!' iriiiin-i-il ilii's witliiHii iiiiikiii^

siiili jirnvisiiiii. Ill) iirtiuii lii's; Imi w lim-. frmii llii- rir

riiiiisiiiiHcs Iff tilt- liisf. ii is iiiiiiiilVst thai it wjis uniln-

sIuimI liy liiMll |iill'lirs tll.'lt riilli|M-lis;lliii|l shiiillil In- liiiiili-

ity will, iiml iiKiii- is niiiilr. jin iiiiiitii liis to iithmt iIh'

\iiltli' iif siicli si"f\ iri's.

Ill r \. I'll III II 1 1 III.. •_".» (M;. .",ij. ti K' |llill!lllll

siiiij.'lil to i-i'iiiM-r I'fitiii il xiTiiiKis III' till- will 1,1'

ilcrcitsi'il |M'is<»ii till- w IidIi- of his fstiiti- ii|Miii till' stii'iijrih

iif il vcrliiil iiy;ii-i'mi-iil whirh sin- :illf;-i'i| w;is iiiinji- In-

(WITH her iiinI ihi- ijiMi'iisi-il. I!ir i'\ iih-in i- was iluit hr
saiil. "Vnii y;ivi' iiii- a liitiiic as iitiiy as I \\\,' ami w hni I

ilii- yiMi havi- wiiai is ii'li." Ti> this sin- aii>..\i-ii'il. ••All

liiihl." Anil III- thi'ii said. ••Th;ti is an afji-fi-nii'iil." Tin-

saiiii- sioi-v was fi-|H'alt'il li.v tin- ilaiiyhtcf ami smi in law
III' ihr |ilaiiililV. wim saiil lln-v wi-ii- ittrsiMil \\ hni ihi'

a^iirciiii'iil was iiiaili*. Two mli IT wiiiii'sscs swiiri' that
till' ili'r('asi;<| tiilii ilii'iii liial lie hail ay:ii'i-il li> Iravi- iho
jiiaiiiliir his |iri»|M'i-ty wlii-ii In- ilicil. Ih- was iiiaiiilaini-ii

l»v hn- fur i'i;;|ii years after the alli'y:i'i| a;^riTiiifiil was
mailr Inn inailr his will in favour nf nllii-i- imtshhs.

Il was Ill-Ill that, apart fniin tin- Staiiiti- nf I'rainls.

I hi' i'\ iili-ini- was nm smh as tin- ( 'uiiii cniilil arl i<|Hin liv

ilfi'i'i-.inii s|ii-(ilii' (M-rfiiriaaiiri- nf tlie alji-ui-il at;i'i'i'iiii-tii.

m siilisiitiiiii»ii fur till- arliial will nf tin- ih-ii-asi-il. duly
• •M-riiti-d. and adiiiitii-i| tu |iriil»aii-. withniii oliji-it imi

ri'iijii till- |ilaiiililV or aiiyom- i-lsi-. Smh an a;;ri'rtiii-iil

Mills! Ill- sii|)|iiirti-il l>y (-\idi-in'i' h-axiii;; ii|tnii tin- miml if

I' ('iiiirt as Mull- doiilit as if a |»ro|»i-rly i-\i-iiiii-d will

:i"l I II piodmi-d and inovi-il lii-fon- it.

Ill

111 \lil\iiii\. l/«7\.///. ].-» r.iaiits ( "h. :!7I. on a iiioi loll

t'>i' nil ill jniirii-iii to stay an •-ii-iiiiii-iit Iti-o luJit li\ iIh'

'li'\isi-i-s of the |ilaiiitilfs father, ihe jilaiiii ill's .ase was
iliiil his fiiilier had \erlially luieed to ui\e till- jilaiiiiin

land for w ork w hiili. afi

nlV had done for his falln-r; tha

iller .itiiiiiiir o| ai;i-. the jilani-

t I wo \ears afterwards
II II' I'liiintitf. on his inarriap-. went iti,ii |iossessjiiii, w iih

lel's |ii-riiiissioii, liiit si|lisei|i|en| |i {•> his falher's

or io |iari w iiii tin- .•on-

fall

li:n ill'.; refused to ^ive him a deed
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li'iil of the |ii-i)|M-ii V. iiiiil iliiil till- |iliiiiitilV iiMiiiiiiiril in

|MiNNi>NMi<iii ti> liisuwii ii>i(' for cijihi m-jiix. when his fjiilicr

<li)-)l. Ii-iivin;::! u ill liv w lilrh lit-ilcx jsiil iIm' |ii-i)|m-i-| v I<> iIk'

ilrri'iiihiiit. It wiis hi-itl ili;it ilii- |iliiintil1' run It I not i iifoni'

III)' iill*'}r<'tl ii^rcnnciit itinl tin- iii)iiiirl ion wiis rcriiNtNl.

'•Tin- |(hiiniil1 look |»ossi"ssioii ii-lxiny: '•" lii^ f;iilici'»

Itonnl.v iinil i'\itrc^s|y infoiiiii'd ili:it liis fiillicr liv jiMow

iii>; him to liiixc iioswrssjon <litl not nM'iin to |iiii'l with lii»

o\\ I < otiirol oM'i- the |iio|M'it V. rircniiisiiiiHi's w hiili woc
t'onsidrri'tl \t\ tin- full ('oni't in i'u.sh r v. I'.ninni mm. ."i

( it Mill .'tiTt, iiH yiinirii-nl to <li«ifntitli' sons to iM-lii-f in Miirh

;i I'iiso, i>\cii thoiii^ji iIm'\ liiitl iiiiiijc till';:)' iin|*ro\i>ni<Mits.

while this |ihiiiitiH"s iiti|)i-o\i'iiit'iiis Ium- limi mix
Miiall."

In l/<f,)(i/..,/ V. Siiiiili, •2\ S.r.K. jt;;t. n ^iil of fom
lirii li\)-t| ' iih hi'i- ;ir;iiiilfiitlifr who |iroinisi'il In i

i' ill if she would rmiiiin with him until lu' <ii<-<|, or iiiilil

sill' Wiis iiiiiiiii'il. hi- wonhl prox iih' for her liv his will ;i>

iini|ilv iis for his ihiiiiiiitrr. Slir livnl wiili him iiniil

she \\;is Iwi'iitv livi- w hi'ii shi- niiiiiii'tl. Thf ^.M-iniilfiithci

• liril ^liorlly iiflcr. h-iivin;; lin- iiy his w ill n iiiiirh stii:il|i-r

sum iliiiii his (liHi^iili'i' I'l'ifixi'il iiml shr ln-oii^Lihl ;iii

iirlion iiuiiiiisi till- cxiTniors for s|M'ritir |ifrforiiiiiiir<

of till- iiyficrmi'iil to |iro\ii|i' for her as iiiii|ily as for tin

ilaiiuhtrr. oi-, in tin- alirrmti ixr. for |iayiniMil for Inr

si-rv ill's iliirin;; tin- i-Ii'm-ii .\rars.

I >M ihf I rial of ilii- art ion. ii was|iro\<-i| that whili-li\

iiijr w it li hi-r yramlfat hi-r. sin- hail pi'i-formi-il suih scr\ ii i ~

as ti-iiiliii;; ratllr, iloiii;: lirhl work, iiianaiiiiii; a ri'a|>iii.;

iiiarhiiii- ami iirrakiiiii; in ami ilrixin^ w ihl ami iin^oMTii

aiilr horsfs. It Wiis lirlil. ii'Xi'isinii ihi- iji-rision of iIm

Court of Ajtpi'iil. tliiit till' alli'iri'il ii^rci'mciit to proxul.

f'f hi'i' liv will Wiis iiiii iiiir of whirh tin- <'oiiri loiihl cl.

iITi' sprriljc pi'l'forillillK r. Iillt llial shi' Wiis i-ntilii'ij !

ri'miiiii'i'iit ion for lirr si-rx iifs.

Stroll;: .1. saiil hi- liiiil no iloiiiil 'hiii thi' ii;:ri-)'iiii'ii:

solljiht to III' I'llfol rnl Wiis oni' ils to which spi-rilir p.i

forniiinri' roiilil not \»- ih-rri'i-il. ||c xrrv miirh ilonlni'i

if it hiiil iin\ xiiliility iit iill its iiii ii;:ri-i-mi'iit. or. if it \v.i>

iinxthin;: inori' thiin ii irpriscniiition oi* promisi' of fm
!!•: fiiVoP.rs, !>!!! Isi' :i;^!-f!'!! !!i;M she \\;|s i!!'i!|i-<l '.i: •-

iiiiiiii'riition.
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|(>I!.\I.\I.|TIK>« itKtji ii!i;i» i\ roMi!.\( i> i:\ (()i:i'(.i:.\ii(is-

5} 641. <.»! K>Tl(tNs rolutivc tft the fniiiiiiliiii's iccjiii-

>ilt' tn iTiidfr ii luiitmi-t liiiiiliini; "ii a IhmIn corporiitc'

liii\t' sii often aiistti in pioceodini:-^ for .s|.t'(.ilic jK-rlorni-

aiMc that it is fxjK-tlioiit to ^ivr an outline of the law
oil this |M»int.

§ 642. Whon the party .seeking to cnforco a loMtra-t,'

or whom it is sought to charge with a eontraet, is a

corporation, tlie contra. I must, sul.ject to the exceptions
mentioned heh)w, l»e under the common seal; it lieing

tlie rule of law ' that in no other way can a (;or|ioi;ition

• xpress its intentions. This rule i>, however, sul)ject

to certain important e.xceptioiis.

§ 643. (i.) The ruh' doe.s not apply to the contracts
of trailing corporations' having relation to the trade
wliich they are constituted to carry on, nor to c<m-
tracts of so everyday a character as would make the
atHxing of the common .seal to them a practical iucou-
vcnieiice.*

l'ril<llr:ll

iinpoit.

111,-

-uUjti I.

l>y lur-

I'lT.itii'ii

iini'-t

Hi'inrally

lie viiulrr

roirmiuii

l^xccp-

tions.

i. Siiiiii'

contrints
of triuliiij;

ior|K)r;i-

tions.

' M,i;)i,r,,tr. „/ h'i'idrniiiiutii- \.

lkr<bri,K; L. I!. <i Kx. i;! ; M„ij,.,,

Ar. „/ Oxford V. CVuif, [lS'.i;{] ,! fli.

•>
!

'
; Alhif Uuariliitun v. Mnrp'ii/.

[l-^!'<i] 1 I. 11. (i,j, 7.-).

• 1 lilu. Cum. 4ir>.

•Svuth of Ji-liiiid Cvlliery <'(,. v.

i'''J'//f, L. 1!. ;;c. P. Kia; i i . v.

"I' i'i"inTty iiico^aiy r..]- caiiyiii^ on

tlit'busilK's.-. for which tiif c.TiH,r;itioi,

was (Tratcil.

' .Suz-'A V. St. .Vm./s Ciii'di,. >

(). II. 110; ClarK; \. I'wkjj.ld

riiw,,, L'l I,. .1. Q. 1!. ;;(:i: .\,Hv'-

sun V. Bnidjhld l'i,i„i,. \.. W. 1 Q. I!.

'17. ("uiiHidcr IMmts v. Tniuh, tiliO; Lau/uid v. lUlhiin,, tl„,„l
[I'^'.'^j

1 I. K. .!l!i, in tthich nuif foi/;, ', C. A., [I'.n).;] 1 K.li. 771.':

thatiiTt.inV.C. wiM(atp. a3;!)that. 7-.' [,. J. K. It. 'mX (api.rovin- tW
::; :!;c .ir.eii.n- ul uuy (.|>«;t.ial re- iwo iast-i iteil ca.H's) ; >iiutl, \, ISir-
>lnctiuii, '• a coriKiratidu may contract minghan, aud >>htiTnrdfliirr (,„., Lijht
*vitl,oiit stMl for thf jiurchasu or siile C'u., 1 A. \- K. ,">l'i;.
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DEFKNCKS T(> TIIK ACTInN.

§ 644. (ii.) TIktc nrc various HtAtiitos t-ualilinj;

• ertuiii fliissos <»f rorporations to contract otlirrwisi'

than inxler their coniiuon seal. The primipal pro

visions for this pur^xwc now in force an' •omprisi'd

in the Companirs Chiuscs Consolithition Act, I8I.">,

which roj,'uhitcs railways and othi'r undertakings ut

a puhlic character, ami in the Companies (Consolida-

tion) Act, r.tOH, whiih applies to comj)anies constitute!

unihr it, or under the rcp<'aled Companies Acts, i.sirj

to I'.toH.

§ 645. The Companies clauses Consolidation .Vet, IHl.)

(8 i^' ft Vict. <•. ](•)), .s. 117,' is as follows :-

" The power which may he jfranted to any such

committee [of directors] to make <nntracts as well a>

the power of the dinitors to make contracts on behalf

t)f the company, may lawfully he e.xereised as follows,

(that is to .say,)

With respect to any contract which, if made

hetween private persons, would he liy law retpiirol

to he in writiuj,', ami under seal, such committee m
the directors may make such contract on liehalf ni

the company in writing, and under the «'ommou m a!

of the c<mipany, and in the same manner may vary

or discharge the .same :

With re.spc(;t to any contract which, if niadc

In-tween private persons, would he hy law rcijuiifl

to })c in writing, and sigmd ' hy the parties to l^

••hargcd therewith, then such committee or flie

directors may make such i-ontract on hehalf of the

company in writing, signed hy sncji eoramittee or

any two of them, or any two of the directors, hihI

in the .same manner may vary or discharge tiiesaiue :

With resjiect to any contract which, if made

' Sf l.tuiiiiuhtrr I'aiitil XiciijiiliiJii

Jtni/irny Cii., i! K. iV J. l).">l, tiT-',

••73.

- Fiiihtij V. Uristiil It lid l'.j'''r

liiiiiirmj I „., ; Kx. Ml".', II.: -I

I.. J. Kx. 117; 7 It.iil.Ca.^. -iV.'.
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private persons,

I'H IIY ( Oltl'ORATIONrt.
••IL'I

ht'tweeii

althouj,'h iimde by parol only,' and not rr.hice.l to

K)ul(l liy liiw Ito viili.l

writinjj, such conuniltef or the direc;! ors niiiv make
Mucli <-ontraet on Injlinlf of the company l.y parol
only without writing,', and in ilie same manner may
vary <»r <lis< harg«! the same :

And all lonfraets made ueeording to tlie prdvisions
herein contained shall !«• etl'eetnal in law, and shall he
luiidiiij,' upon the company and their >uecr.s.Hors, and all

oth. r parties thereto, their heirs, exeentoi-, .-r adminis-
trators, as the ease may he; and on any default in the
c.Nti ution of any such contract, either hy the companv
..r any other [.arty thereto, .such actions or sints may
he l)rou<rht, cither l»y or against the company, as mi-rht
lie hiought had the .-ame contraet heen made hetwccn
[•ri\atc persons only."

§646. The 7<ith and TTtli sections of the ( 'ompanies Com.

(<'ui.soli,lati(m) Aet, 1J)UH (8 Kdw. 7. e. (I!)), arc as luZ.,,.
fnlloW.S :

iliHioni

Art, I'.IOs,

"7(i. (I.) Contracts on liehalf of a companv nia>-
'• '''•'"

I'c made us follows (that is tt> say) :

—

{>..) Any <Hntraet which, if made hetween private
persons, would In- hy law rcijuired to be in writing,

aiul if made according to English law to be under
seal, may be made on behalf of the companv in

writing under the eonimou seal of the company, and
such contract may be in the .same manner varieil or
discharged :

(ii.) Any contract which, if ma.lc between private
pcr.sons, would be by law rei^uired to be in writing,'

' l/miiirf/iini, V. M'olfniiii IIIplan
U'^'tnii-orks <'u., Ii |-;x. l;!7, ; U ;

-" i. '. ¥.%. I'.i.!; •; Hail. CiiH. T'.H):

'•• "' V. I.i'ii'loii ami Siirlh- iVeatrin

/nhniy r,,., IH Q. 15. ,;;to ,.;.(^ . ^,j

'••'. y. II. i;;ii.

V. I'l'itniin liin'iiii/ /)•„/: r..., •_'

Q. M. 1». .'.14; al^.i lU IJiireiis/.iint

Luwi and t''"«/ 'o., [ISIO] :{ t'li.

ISl, 18.-); (;.3 L. ,J. «1,. «10; 71 (,. X.

- Si^t. ]lf,r V. l.in.doi, itiid I'liris h. J. K. 1 . 1,V!

Iir. ; II; W. It. liOl; ai, 1 Shimit,,.

iiiuus Voh III- I'riiitiii;! Syiidi'iite v.

FoiivKdei;
| i'.iOlJ I K. I;. 771; 70

//"'."'.., L. 1!. L'OKq. Ui; Jo.

(cast's iif contracts

iiis by couiiKUiies tn i>Mif .UIifiitiiri.'»).



Nl

M^

11

3-J2

'^tiitutory

DKrKNOKS TO TIIK AtTION.

si<;notl l)y thi! purtioH to Ik' rlmrj^cil tlionwith, iiinv

l>c nm<li> oil U'liiilf of the roinpiuiy in writing' hIj^umI

liy iiiiy iKMxoii luting umlor it,H authority, cxpii'MH nr

ini|>lio(l, aiitl may in the H»nit' innniier )w vnrifil m
<lischiir<;o<l :

(iii.) Any <<>ntriirt whirli, if m.uh' lictwctMi priv.ii'

|H I'MoiiH, woiihl liy law Ik> valid iilthoii^h math' li\

parol only, ami not rciluind into wiitinj^, may lie

luaih" l>y parol on Itohalt' ot" the t-oinpaiiy l»y aiiv

jHTHon ai'ting uinlrr its nuthority, I'xpnss or inipiiol.

ami may in tho sanif way \n' xaricil or di -

churgi'il.

('J.) All contracts niado acconlini; to thi-* section

xlmll lie ctl'cctual in law, and .shall liiiid the companv

and its HHCccHSors and all other parties thereto, llnii

heirs, executors, or administrators, as the case may 1m
,

(M.) Any dood to whic-h a company i-. a party >liall

he held U) 1m; validly executed in Scotland on heliah

of the company if it is executed in term-i of the ]nn-

visions of this Actt, or is aealcd w^ith the i-ommoii ^i al

of the company and subscrihcd on hehalf of the com-

pany Ity two i>f the directoiH and the secretary of thr

company, and nuch Hultscriptic»n on hchalf of the com-

pany shall lie e(|ually binding whether attested l.y

witnesaes or not.

77. A l)iil of exchange or promi.ssory note shall !j'

deemed to have been made, accepted, or endorsed on

behalf of a company, if made, .iccepted, .ir eiulorscd in

the name f. or by or on behalf or on account of, lie

comjiany by any person acting under its authority."

§ 647. Somewhat similar provisions with regard u>

the contracts of companies were containeil in the -Inint

Stock Companies Registration Act (7 & 8 \'iet. e. 1 lu),

88. 44—40 ; the .loint Stock Hanks Registration At

(7 & 8 Vict. c. li;5), s. 2-2 (as to bills of .xchaiine .-.ihI

promissory notes only); the .Joint Stock Compaiiits

Act, 185(>, s. 41 ; the Compauies Act, 1802, s. 47 : and
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roUMAMIIKH IN tii.Vnt.VCTM HV < OHi'"»UATI<)NS.

til.' ('(Miipiiiii.M A.t, I8<;7, H. ;}7. Hilt thc'w Ai-fH Imvc
U'cn ri'penli'il.

^ 848. (iii.) Another ,\ivy ,..ii arises fr<»m tli.'

ilixtriiii' of |.,irt |MTroriimiH(<
: f..r it iippaiM to Iw

ileal- tliiit Mil. h part jxrtoriimnrc as will prevent an
nr.iiliaiy "ieleli<lailt tVom Mettitlj,' up the .lefenr.' of the
Statute of KiMii.JH, will prevent a .lelVn.Jaiii < ipanv
from ietliii^' up either that .lef.i,,,. ,,r a .Irfen.e

jiniuuile.j on the alisciue of the eorpurati' seal, or of

the Htatutoiy formalitiiw, in ai eurdanee with whieh the
Kiinpaiiy may Ik; enahled to euntriuf. This was .learlv

laid ilowii in the ease of MV/.v..// v. IT- >' lhirtlipi>iil

Ihiiln.iii- iiiiil li.iilir.li/ r,,.,' and there are other authori-

ties leailiny to the same eonejusion."

It must, however, lie added thiit part [lerformaiiee hv
a eompaiiy of a eontniet not under seal, whieli is not

in its nature the sul»je<t of speriHe performanee, as,

'.//., a Ion tmet for work and laltour, will not give the
Court juri.sdieiicm.'

§649. Th.' sul.jeet ehiefly dealt with in this .hapter
is more fully di.seu.s.sed in various works on iMupoiations

and eompanie.s with wliieh our law lil.raries abound,
amoni;st whieh the well-kuown work of Lord FJndley
has loiij^ held the forenioHt plaee,

' '.I I-IV. |S7; •_' |),. (i, .1. ,V S.

:j-_M

111 K|..iii

Hi. iKh-

liin.' ..(

|.Mrt
i,..|

f''l tlhilii t'.

Till' sul).

j.ct iii'iri-

liilly

(li.^flm.,tMl

ill DtlhT
nyrks.

• .!/'(. <'/((// V. ( 'i.iiiiiraliiii i,i'

Q<(.,,Jh>,,„i.iI,, I S. .V S V.'O: .1/,/x-

"'I V. I>,il,.-i.h Cll.y,; T Sjiii. I'-.'J;

l.'ii'l''ii .III.I Jli/iiiii.'/litiif. liail.iiiii

': V. IIV,,/.,-, (r. .K- I'll, r.7, i;:;';

I irl .,/ /,(„./«,/ V. limit S..rl),.r„

1,'fiil i;iii f.Vj., 10 11,1. (;i;t; r;,,„^• V.

''"., I.. II. 7 t li. .'HL' ; •iii/irn, ii \i»\,

('(. i':.!!,;/ ,1- ',,. V. Mii./<,r, ,{;: „/
Uoiinl l.iuiitiiiijliii S/i,i, S .\|,],. r-i>.

M7; .'iii.l Umis/i /„«»/„/,,/ IIV"
''«. V. I'i:s.iit I'rUiii Dislri't (.',iii,-

'i', [iwr.j -
1.1. i;. I,;,;, i„ ^vl,i. 1,

ca.-.(> cMiittMclK uln.ii li:i,l Ucii yri-

furiiicl liy []w [.hiiiitilVi wotf lirld

t" U' uii('iil'..n'(',ihl(' ii:;iiiiist iirluii

C'.ip.'Hll,i,n .,/ Snit\„,l, J,. |!. |il lUltlluriticH by ri';ls..M -t Imii ciiu.
l^l. i;7S; i; ell. ',,-,1

;
.l/„,y,„-, ,|-.-. .;/ \W:\\WV witli ..Mij,MI,,|y |.r.nisi,,||S

l>,..,//„.l,l V. Ilo'lll.-., r, H. I,. C. |(;0. :lH lo -(•.llil,..', \r. ,nlitail„',l il, HTt.
<;-ni„i.t.,H V. V.irii.i /t.iilfii,/ 171 ..I'tiic I'liMic llciltt. A. t, 1>7:,.

i
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(MMTKU \lll

\ll'KKI'UI->*KM.\TInN.

§660. A MtNiiKi'iusFNTAiiox, wh.thor friiii.lul t'lii 'ir ( ti. . t ..r

miHMTfif, having ivliiti )ii tn iln- run iracf, ma .1.- 1 i\ uric

if til11' JWrtltM tU til'- UtluT 1 if 1

1

H'lii, Is a (fiuiili •If

u'tumiig the interfrii'iKc uf thot'nuil in -|Miiti.- ,Mr-

fuiniiiiKo nl thi' UHtaiK (! uf tin- l.riucr )iarty ; itiiil

iiii»V in ' i^rtniii <'a.-n,'^ hu a '..Touini fur its n'tivo intiT

ftTi'hHC in Hvltniir asi< le tl ruiiirai t at tlic inslaU't' <>(

the liilfcr.' R< |in'Mtntatii>iiH aio most usually liy wunl.

wnttfii (II 'iMiki II, liut they may lie l»y a- ^ as, for

m->tnn'x', l»y the pcif'uiiuanir ((f finuilnloiit e\[ riiiieiits,

a contraet was I'TOfl into fill111 the faith uf whith

I lix-ti T miller a patent.''

!) 661. Smh ini«repreHeiitatii»ns may lie i,^ulvtil iutu

-niiii' or all uf the luUowin^ lOenients, namelv, -lirst,

i -ifiitemenf actually untrui' : seeunilly, the making ut

that statement l>y a party tu the imitiatt : thirdly, the

"'inlitiun of iiiiml uf the jierHuii iiiakiii<( the staU'ineiit

1^ tu its trutli ur untruth: fuiirthly, the intent in the

party makiiij,' the statemci,,' 'u iinluec the other party

r.i.Mii iiti

tali'iii,

'" enter into tlu •iitrait : tifthiv, the rclianee uii tlie

-titeiiuut by the party tu \vh<ii. it is ma-!"; sixthly

th. statement !:avin'' smh a relation to '

§ a- that the statement Ixini^ false m
uiiLonsciunahlc.

;k.

e.iiitraet

uiitra-'t

ti

h'diniiilf V. ,V/.f

V. \- C. V. V.

Ill/,
( 'lop. ',',11

rt'vorwfi

II. r,. t'

i'. 1'. fiih nom. WiliU V. (Jihiuii, I ii!,

- ;,.«« V. //. .V I

i'f
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liKFKNft-H TO IMK \<Tlii\.

§ 662. It will Ik< ilr>tnil»|i> til ili<«t-UflH tlii>t«> |M)i||l-,

««|iHr it. ly iiti'l, in "Imii.: »«'•, it imnt \f iiiiii'iiilM-n I

tluit |t iii.klci'n II niitiTiil ilitliifiii •< wliitiicr llif im

ii'|iri*,.|ltrtlh»|i III .|ih-<ti (II IH «||<»j4im1 liy WiV ii( ilrl'n...

In (III III (mil r<ir H|M'i ili.' |it«iriirni(iiiii', <•! tn ii ( niiiiiiun

l,iiw KtiDii on till' <uiitrHif. '-r n-^ Mio vT'IHI'I fm n

ill tioii t(f •! ti'it,' or lor ilu' ri'S'iHMioii of tin- ronirin t

..»r Moiiii'wliit I" x-^ tliitii tlir iii'^'n 'ln-hfM rii|uiHii« Im

I'ithiT of till' two Idittr pro. «'i ilin^jH ' \»il| Hiitlicc t.

|ircvi'iit tli,« ,1 iv.' iiil.'ifo.ciH'C ot till' I'.iiiit in .|M'iili

I'lTloriiiniin' 'I'll.' iiltj.i t of !lu' prrm 111 iliapirr Im ih.;

til roll'l.lt'r llll-lt'|»riM»'llt.ltiollH ill liluf. U ti ^|M'r||i

poiforiiiiiini', it i-*, iti .our.', oi.ly im iilnirjillv :iiiil

vi ry iiiirtiiillv ili-i iih-(«'i| in aiiv otii ••• rchitiun

§ 653. A nii.Hi('|>ivMiitiitioji iiuiy "r iimv not 1m .i

111111. 1 Will ic it i^ I'liUc to till! kho«liil;;i' i.f tin

|Mi>oii iiiakinu If. it is n frauil. Win r. it-t ful-iiv w i-

not known, it iimy liiiv.' Iit-on imivIi'.siJv nittil,-, or cv. n

III |MTfii't iiiiioccni-.' : Hinl y«'t tin' fiict tliut t!ic Miair

nii'iit Win fiilii' may n .; Icr it utnoiimioiinltl.- in thr

IKTrton who mail.' tin- ^talcnii'iit to fiifor.i' Jn' miitrait

which it piiKlui I'll.

S 664 (i.) '{'hi- first point mils for little rii:,a'k.

it is olivioiis that, to r..ristitiit.' iiiiMrv pri'-n'iitalinii

thi'iv must 'if H .statfm. lit, mnl tlwil statiMiirnt inn t

lio nntrur.

§666. MiTf silcii-i' is. jri'iicriilly hjicjikiiij,', niiilm

niisii'iuiM ntatio'i nor IVui.l : ami, as will Im- sh.'wn in

till' 111 At 1 li.i|il< 1. It i- ijuKc opi'ii ro a vciiilor or in::-

t li.iMT to niiintaih stuh silm. ., thoii-h it.< ftln i nun
III- tlial thf oilier li.uly acts iiihI.t a ini.s.iji|.relnii-i.'!i.

' A» I,, :,,(.,,,i. ..|,l.T,.t, s,., ;!„ „•,.,/.> \. IIV. < „., I., l;. It; '

' ii'»i rMiiv III- .iiTri'f 111 Miiii, \

A|i|i. t .I-. :;.;; ; .> i, .i. ci,. si,i
; ,, . ,.

.;l I,. •!.-.;:,: :;s W l;. ;;,;,
'" '''•' *'''

•
"•''V"" >• H'"

4 ... L'li n. II I
- A:: 1 , . .-..„i;.-, •, l ;, ,v i .,,.

"

.'.;j, .'.11,"., Ill ; ].,„-rii V. iiirL,, L' V. Sriihx.l, \; (•(,. 1 1. ;..!.

.\ •'. Kx. |.:. .'.1: .l/.<.rii7),i., /,'./,- Sic (!,/,. I. § T.i,,.

I... ...;..

^^<-
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Hut ''ilrii'o may iitiiount to tiii.«r<'t>n''tntiiti"h im

wlu-n*, HI tllf colli •«' 111 riillltlltlllH itMillH JlU'lll .1

tlllf, till' mili'itor <if oiic (mrty in wroti- tlmi hf

i-muiiu')! •I'rtiiii tllltl^H ; tlir ii-»«uiM|)ti<iti wah frrniicuiiM

tu tbi' kiH'Vvlnljri' of fli«' Ho!i. ilor i>| f||. other |>irf\,

l.iij III- lot th<> iiirtttir \>ni»!* ill ><ili'ii. «• iln-. wi.t ln-I.! to

In a iiii<<ii'|iri«>'titattoii '

§ 6M. Til' Htntmu'tit iitit'tt l>i> iiiitiiK- .11x1 til i|i>ti>r

iinniiij^ flii-< <mtH||i will not ^utli..- t" nIimw ihut

',^11 mlii't i>t n tii<atiitiij \vlii« h

•• ;h I (iiii I'iv.'tl, In-

till- latij»itHj;' Uh

Huiihl iitak)' it >

.

iit'lil to Im" nil'

iiiii'iHliMJ or

III wIlK'll it I

S 657. (I i

iiii'i" I'lewi. 1. I, ,

till- r.Uitrii<t •'. li .1 .

ul l,..f.| l:omill\ ^' '

.11'' lo A. tiial it w,:'

\\h. I.

>.t It. I'

U ! i

ll<<i 1

1

tf'U .

I ill;' I till' KlH'iikt'l'

• opt it in H ;*i'Hic

>.' • i-> ri'lif'l I'll (IS li

I • a u.i'l'- !iy ii |iarty to

,11 ity a stnui^ci. " jl,
"

I I ii'i jicis'iii. Iiv ^^•pr^.Hln^-

"' ' r Ills Itiiu'tit, iiiiil liy

tiil.H<» re|>ivst'iitatioin lii(liuf.s liitii to cnt'T into a loii

Hint with B. Iiuf \\. iiiiiki"' iio fal.-*!' n-proHfuttMion,

iMil iH ti' ithcr I'liiiN nor privy to any ^mh, tluii the

I iitrui I !.* viiliii. Hi;i| ->t(iiul-i iroo.l in thi-* ('oiiif. I'lit

till' |. rHtiii who, liy !al-«* ivpn'M-iiIatioiis, iiidiii »'il ihi-

"Uirr to oi.tor into that loiitiait ii liaMi', in ii.i .n'tioii,

t" iii.ikc ytMu\ to tl..- pi . in III' lla.^ iiii?«li'il tlir ilaiiia^;!-

Ill' hiw .su«taiiiri' i.y arliiij; on tiir mi-npn -filiation

iiia.ji' to hiin.' * /'.'/i'<('//'- -v/.s, • ami Kr/ni,f \\'..,t/,'^

'iiiii;,' thiH prinii|>lt' into ch-ar rcliof; for tl>o-<f a>i'M

it lias Ik'i'Ii held that if iliintois as a<;i'iit •! lIu' roni-

|Mny i>siie a hil. •.• ro^Mirt , ami third |H'rHon.s, intluiiucl

liy thi.s ivport, t-ontrari with the toiup.my for -hairs
till' roiitiail may In- aviiilt.-d ; l.nt that if the saiiif

.li.'//Mi' \. Ailhr,,. .A \\. i:. li, Ihiniht'i- .-.i.f, .'' I'l IS. It

H. 11..

Il»lll» 'I

II \l\ ,i

t...tr,^ ...

Ill- ,i4>'iit.

v::.

I'l;lii; ., />- jl.,.;.
i', i

' \* V *-.i

. 1 1'. A'iMtVA V. I'Koilwtck. '.I
A|«i'.

IH7.

I'll l'.i-.iv. .'•^.

1 I'r. H. :..".'.



iV2H

WImt
«K>niv
iniiHt IM!

I'rovid.

ii;. Tl.o

»l«lr '.f
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iiicnt.

As to

know

till' c'tTi.r
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I•l:^KM•^>^ to the action.

third {U'lsniirt cuiitnut with imlividuiil Hhiirehold.'r.s fur

Mhart's, the contrii' t <iinn(>t Ite avoided.

§ 658. It in, of fDursi', ciKuiyh that the a;,'eiit was
aj»|)oitito«l to Iiriii!,' alxmt thf loucrart for tho principal,

and that he made the iiUHroprcHfiitatioii. It is iioi

lU'odtuI that he should havt- Im'oii upp»iiitod th<' ayeiit

to Miako the misroprcsontatioi!.' Thus, in the i;isi'>

in whirh roiitr.irts have lioiii rcsciiidi'd a<'aiiist rom
panics, tlie rcprcsiMitations have Itccn made Itr thr

diiv<lors, who, of couisc, have no express aullioritv

to make a niisrepresintation."

§ 659. (iii.) As to the state of mind of thf p<rs..ii

makini; the statement as to its truth or falst-l d : it

is to l»e oliserved that though there ean Ite no fraii.l

without the kn()wh'dj.,'e of the untruth of the stati'iiirht

yet there may well l.r misrepnsentation, /..., the lepiv

seiitation may I rroneous. thoiii,di not known to lie -o.

!; 660. We are not herr eonemied with an acti'Mi

to rescind a contract or an action for dec, it. or a

defence to an action for damai,'es on the ground ..f

fraud or misrepit>cntatioii : we are concerned wiih
actions for spccitii; perforinam-e : in such, if is con-

ceived to !.(< clear that a false statcm<'nt, thoujli

I'dicved to lie true, if made with a view to a contrnt
liy a parly to the c.mtract, is a ^ I defcuc.'. In

\\'<i// V. N///A/,v/ p|„„i,.,. vc ulisiTved, " that whetlcr
the misr.'prcsentation he wilful or not, of a fact hiicnl

or patent, such inisre|presfntation may l»c used i,)

resist a sju'cijic pcrformaiici', unless the purclia-

1

really knew how the fact was,"

§ 661. This point was particularly n.nsidered Kv

L«.id Hatlierl.'y (when V.C.) in /^////v v. San>./^:,n

' l!ii,,r,.l, V. Ku-i/i.-l, ,l„i„i ^^.,/!

/'ink, I,, i;. J i:\, .•,:,: .!/„//,„, V.

-l/iV/.r, -JL' (I,, 1). jv! : /1,-ifis/,

M;lwt' r... V, I I,.,,,,,,,,,,,,! /•',,,.,,/

/.'(//. c.
., l-^ u. 1!. |) 71 I

•,'/•. II l!f ></

Minin'i '.,, V. siuiil,, I., i;. i I! ,

'.1
: lI'. ihl.>,,,rs .„,.., ,• !>,. (i. ,\ I.

'-'7."i, l.'s'l ; :ili.l .Vcr,/',« .(i.w^ .; |l I,

.V.l. .!s7; -- 1.. .1. <h. L'.-.T.

1 \U.\. St).

' ::.l. .V II. I'll, ii,.,.
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w; i h cast- til' <lcfentlaut rc-tisted specific porformaii.

:i the gnuiDil of

aiK I it dill nnt ap

misreprcsoiitation l.y the plaiiitirt".

ip<'ar that the plnintiH" knew the

falsity of tin- statement whi<'h he iiiaile. His L.inl-

ship roiu'luileil that it was not necessary to prove that

the representation coniplaineil of was made with a

knowleil^'e that it was false; an<l in ^o concluiliri!;

rdi.d on Toiflor v. A-^htun^ nwA Knin.y v. h'thmtm/.^r

The latter case arose on a (Covenant in a -Mparation

il-e.l, to which fraud was pleaded, and .Maule J. >aid,
"

1 conceive that if a man, liaviii<r no knowl'>d<^e what-
ever on tlie sultject, takes upon himself t<» represent a
certain state of facts ^o exist, he does so at his peril :

and, if it l»c done ,ither with a view to secure some
lieiictit to liimself, or to deceive a third person, he is

in law i-uilty of a fraud, for he takes upon liimself to

warrant his own l»ei ef of the truth of that which he
so ass, Its." ' Indeed executed contracts have l.eeii

rocinded on the ground of their having \„vu induced
liy false stat«"nients which were lielieved to \,v true l.v

the persons making thei...

'

ij 662. liUii'stions of consideraltle nie.iv have I teen '^i

raised at Common i^aw as to the etleet of the misrepre- u
s.iitation l.y an agent, where the principal is innoeent 1,"

'.."I'aw

and neither authorized nor knew of the mi>statement. " '
"^

It has Keen di.scus.sed whether such misrepresentations

i-r. |.,r.

filiitit'u

rentier the principal liaMe

11 M. .V W. ml.

1 ;
<•. 1!. 777.

r; I'. 11. at 1'. 7*';. s r hU,
/ •'.• V. (,„,„. V, I., i;. > II. I.. .;7;.

' /i'l'i-liiin V. ]\'iiklitii,i, .". |)f 1 1.

•V -1. |ii| (as ^anU llii' ilrrcaNi'il

i

'thir); ll'irl V. S,r,n.,>, 7 I'l,. 1 1.

I.' rm. li .^lm.rv,'il ii|«iii In J,,li(f,

I'-tkT, li g. n. 1). •_•.-,.-.: I',tlm,r

./.',»<.„, i.'. y. IS. i>. .•!,-,i,. his-

ii^i;.' liMi ItrrtI V. Cloira,!-, ." (

'. I'. 1).

''
: I'l'l d'. /.(; [,. nl SrlUirric in

/.' ni'it V, f.iirj-I'dl, '•
.Vi.[.. (^l^. at

in an action for cU-ceit.' It

p. '.c,-.

• //./; V. An_.,f..„. 7 II. \- N.

1 7 J ; Iliinri'k v. I'.ifilisi, -lui,,! .>/„. /.

/.'•'".'., I., i;. .' i;\. L'.v.i. s-i- .lis..

/••»//,, V. liv/,,./,. .; (^. li. :,>, ..,,,1 i„

Cai.i. S-a,-. .(.. JIV'v.;, v. Fnli... .;

tj. 1!. i;>, wh;. ' v*as ail a<!i..!i ("ii

licciit, nlliinati-ly litriili-.l in iIh-

-ruun.l ihal llii- . a i.-c I'l tlir injury

was till' |i|aintiir> o« n aii-a|>|in'-

iicn^idn; ini . f. /• / l.'ir.i H.iili,.; ';,-y

in /Ir'iiiiilii \ . > ''iifii'lnll, '• .\|.].. ( a-.

:it j.. '.Ml.
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ftital tM

hlM't )tlc

|.rrii>lln

i> Ul.lll

may lie

li<niM(l

li\ i uiil

Vrrti lit

iicl*r.'|iri'

•iilatiuii.

hiiM in n celoltrati'il case Iwen hold, th-** wlicie an agent,
without <leHigniii>,' to <hTcive, n):ith' a nproscntatitdi
\shiih was falae, hut whii-h hf t'M not know to Ik- ho,

whilst the principal hu.l tlie t.nowh-.ljre of the actual

facts, luit dill not make ihc representation, there was
no evidence to support a pic;: of fraud or covin.'

§ 868. Hut m an itinoccnt misrepresentation liy a

party to the contrarf is a l»ar to hi.s seekini,' .speritK

IK-rlornuince of it, such <|uestioMs do not seem to aris.

in actioiKs of thi.s natiue : for it .scem.s dear th.it

any misrepresentation of un a<;ent leadinj,' up to

the contract, though hotli |>rincipal and a^'ent were

inniMoiil, would dehar the j-rin- Ipal from s|H'(itii

)K;rfornwini e.

§ 664. It may prol.al.ly l.c laid down that then
are many -uses in Ivpiity in wlii-h a man is I.ouikI

who makes a representation which is not I rue, thoii^li

without knowloduc of its untruth, an<l this even
though the mistake he innocent : for a man, li.fciv

making u representation, ought not onlv not to knnu
it to lie untrue, he ought to know that it is true.' S..

.. a case where a trustee was charged l»y the Court in

n -peel of a misrepresentation matle to a purehasei.

and tiie trust. e allege.l that he did not at the ti

' »„,,„„„/ V. /•.,.,/..,., M. .\ \V. u.Hil.i |., ,|„il, ,„»• 1,. ,.,„ \r -

...-.s, .lixu-M-.i .,,,,! cNi.iiir,,.! i;, •/>,. |,riMii,i., t .|., ,,| i!„' ii-.n imM ju^;.-

.\,il,.,„.,/ /:. ./.„,.,/ r... ,. /),,,,., _• „i,„,„,„„,| ||„. ,..,„., I i:,,„,....

'^'•"'I- '"•'; ''' -" /'/'f/. V. A'-.'-'.. .\l.];ii|i,,l 11 l.v >:ivil,, ii,.

/;,..///./, .I.,n,f .-.,,: /,„„',, I, l;. J u:,^^,J^ ,i. i.li.l . •„ a' |..,n,l ..1 |. ,

^^ '-'•"'' '" -^ •'"> f- >• ' ^- iii_-. aiM ..!„,ll„r l.v >.,\r.:- Ii.,!

''_"'•''" ''/'•'•''"". I'"': A, I. .^,,, .,u,,„|,!.,l to :,,{ a trrn, I ,

''' '• I' IlaM.H-,. Kliri,.,. ! >u;ll. II i'.|ilra( t uiii, h n.,> la.l ;

''""/'""''/""<'
-....1 I ' 1

.;.".: ', UImII,,! Ilr-, ..,r. KatlMi.l.:v

•ir it «a- Mi|.|.u.,.:
!

,ir, ,.!. tiMl !.;,-,.;,- I ,i,. ,„, ,,,.^. I,, i,„|u, I.
.

!

lia- |.|inoi-a:- ai.'l a-, ill «.. i|.; I." .-.. is . li.-u.^h |,, kin thai I: . . .i.. .-
,

llVl.il- 1 111 n-|v^l,Mi.l!lt\- 'iiat-^ilK.- :,,\\ il it if. -,,|,.„,„.,| ; illjii,, I

ilrr Ml,... ii„ vV .:aiu.' ..(
i ill.', r,..i [.r..; ..~ii...ii I.. •.^ i

i, I, I .wr.l.ri.
I.il.t' it, I liavi- II. I L'..t il

'
- [ill

.iiiilr.i prii.ipil aii.j .i:;i HI iiii.;i.i .{,! ,. .1/.,/',,.,//, ,. \,

nil'.li.,T frau.i uilii ili,[..li!ilv. i! 1.;, 111.

I
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roi (illect the fact thus inisrcproseiitctl, (Jiuiit M.ll.

sttid " the ]iluiiititr cannot tlive into the secret rcifSHos

of liirt (the trustfc'rt) heart, ho hh to know wlictlnr he

dill or ili<l not rct-ollcct the fact, lunl it is no excuse to

say that he ili<l not recollect it."' In like manner, it

may he acMed that in the cime.s of iii;cnt> rent lei in^'

tliemsi'lve.-t peiAonnlly liable, it is tlie same whethei'

they represent what they ktiow to \>r lalse, or what

they do not know to he true."

§ 665. (iv.) The misreprcMentatiiiii must h;ive licenix.Th.

iiiHfle in relation to the contract in <|iiestii>n. and with aii',1,' ",|,,'

view to induce the othei nartv to iiitiT into it ; it must "''•"""

lie .apaliK of licinir dcHcriltod as (/.//<> /,;iii,i (••nfi H'-fui.'

Hence, mdess under very special circumstances, it

must have lieeii maile at the time of the treaty,' and

i;iii have relation to some ccillaterni mattei-, or other

relation or dea'inir l>etween the parties.'

<; 666. This point was much iliscussed in a Scnieli ^" '"'

case in the House of l.nrds. There, a tottering )oint- < . v

stuck company had put out tl'iiirishing annual rc|iiiits

"f its -ondition. anil shortly after the last of these

ic|M.rt>. and with a \ iew ti> prevent its shares f;dlin'4

in the nuirket and to cnunteract certain nnlavouraiile

luumms, the iiimi)any, throM^h tln-ir maiiai.'cr. urged

the dctenders to pureh.iM' additional shares in the

I unci in. and as.sureil ihem thai the citinpany would

aiUame ihc necessary funds, and ih.ii ihe stock should

: :i' i-.ir.iiiiu'iv I'nt v. Mfinin/.i,/^

A". „'./•, I .si..,. IJL'. A.- I,, li,.-

I''- li. M. i\ (i. .;.;'.c anil .-II' /»/• I'V :in iiiMiiiiiui' r iiiiMny lu :i ]'ul

:
;
Si ;1'"VIM' 111 /.'( I i/./(. V. r.,,,.,y.- Il-iic.l |i|...s|.,-illl- (:lli I

.\M.. Ci- .,t |.|..

/'•
. .ViM.j- n I!. Ill >..,,.„/ \.

/ •
!/. I'l \|. ,V W. 111.

Si I /"' i.ii;il r.nMiL;li;iiii m .{It-

••/ V. s/„.i//, ., n. \- 111, .,1

'

. HI. /;, l.-.r^l \Vi;i^|r\.lail' It,

> 11'/. V. A-.,y, 7 II. l.,c. ai p. ::.:,.

/'- l-nai'l. VC, iM /An-,.,: V.

pr.MiiM.i

1'. [ill- :lli-i-iM ! Ill ^|4.-l||l . V iii.'lii L'

til iiavr iii'ii ti;. I'a-i- III .III lh--!ii •

.Or I'lli' li : Ui!!i liii 111. MT IIVii./-

/. - 1 //.in/,.h,. - i;i, ,V 111 J.;.'.

//.|, ,11 V. A'., ,'. . , I Sill. III.

I'Js, ,.\,.vru!i..i, I, III ,;, !, li:,. iijijili.

• aliiiii .iml i"'t :i- ! ill.
I
reiii|iir,

.. I'.;;. N. S 7.'.i.. Si, :,\-n Il,l"..

V. A-.-..,, ! -!,i:k. ;.-,.

3--
.
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nKKKNCKH TO TIIK ACTION.

1(0 lit'ld uutil it fumUl Ik? s«)l«l at a proHt, witlioiit tin-

iK'fcinlcrs Immi^ i'all<'<l mi to [my a»iy inoiify : the

sharei U'ranni valuclfss, anil tlio comp.iuy .suoil tnr

tho moiH'y ailvancwl, to whicli the (lot'encltTH |>l('aiU'il

the fraud of tho coinpany : to tliis ploa it was, ainoii{;>t

otiioi thin;,'.s, ohjcct'Ml tliat tin- loan \va,H onr in<lt'|M'n<l' iit

trun.'^artion, ami tho punlmsi' aiiothor, and that I In'

alK'jL'cd niisn'prortcntation in tlio piinharti' did not viti.ii"

tho loan. But it wan liijd hy tlifir Lordships that tli.>

difcMCf was i^ond, l.<>rd Crariworth putting it on tin

liiound that tho iransaotion <lid not con.stituto a loan

in thf mdinary sonso of tho word, liut a Hpocial ii'htia. ;

liy tlio lonipany to piirchaso for tho (h'liiiders, to (.

repaid only in a particular niannor ; and l.nrd St

Leonard^ holding' that the jiurchasi' and tlu' loan won'

ono iraiisarlion, though consisting of two ]>art-»,— tli i

if tliorc iiad hoi-n n<» loan there wmild have lieiM iii

pup hasr, and if there had lieon no purchase thei'

wuMJd have hcon no loan.'

{5667. ( »n tho other hand, it was hold Ky the lloii-,

'of Lords in a noteworthy oa-e that a purchasor nf sjiair,

in tiio market, upon tin- taith of a prospectus wIihIi

he had imt roc»'ived from its authors, > oul<l not ->

connect himself witli them as to rondor them lial>l

for the njisre|>rosentation lontainoil in it. In caili 1

cases it liad lieen hoM, that a rep<»rt puMishcd liy tli

directors of a coni[>any as aiMre.s.scd to its siiarcholdi 1-,

lint intenilcd to come and coming into the liand^ • t

any person who might wish to purclia.se shares, wa- i

representation made liy tho liircctors to an\ pei-.m

' y/.r S'i>i:iiil> /..•/..(,..;• ( '.,. V, :i.il.ili!ii> .'I' .liii-i tors .ih.i u! .:-

/'; ' r, '_' .Mn'). li>'. I'll' ^t.llllll^lll^ in |iiiis]i«'ct u-i ' t'

|.|i'visioii~ I't' till' ( '.•iii|iaiiii- I '.-

' /'/. \. Ihliliii/. 1,. 1;. I. II. I.. -(ijiiiillii'll) All, |:i"S, ^^. Ml. -I .
.1' i

'77; l.i I.. .I.CIi. r.i, .ii-luii;iii.i|inl -^1, niiisl nmv Ix' Idiriic in

.l-../,|"-. V. M:.U,.,,t. [Is'.m;] 1 Scf. t.».. /.'ii/r^/v. 'Vin/,,^. J .1. ,. II.

I,'. It. .!7L': c,,-, I,. J. (_(. Ii, .uij; 1: a,,,! , ,„,mi1,.| l!firnt>\ ,„., , . M-

7'. I., r. 7l''^. Ill ri-jai'ii 111 ihc Ii. .1. iV S. :',o.
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I

"I
•1

wliK might nlitain the report antl on tin- fuitli i.f it hiiy

slimes;' ami that false rejueHeiitafii«n> itiau- Kv Mu>

(liiiitors of a eoiupaiiy to the He<rit uy ot '! Stork

KxeliaiiL'e to olttaiii an otficial (|ui*tjili n iitiSil it

|«>rson wiio, knowing the lule.s oftlie i.x'h.ui.' hhI

liiiiicrht on the faith ot the (juotation so .,i,f liiH m

suiiiLj tlie ilireetor- in (lainuv'e.s :
^ liiit in f'J. \. (//<, . 7

[,oiil
( 'helni.sfoni, while not tlouliting the |M.>|,ii(i \ <>[

tin- former of these two e.ises, expifssiil slnni.f ili>-f-ii«

tioin the latter.

It iieeil lianlly lie said that it', in any >ase win r,. ai,

ai tioii for ilreeit wonlil lie, tlif re>ult of the iiii>iv|ire-

M Illations lui'l \k-'Ii a contrail lieiwcen a ilirert..r ami
one of the |MiliIii', .anil the ilireelor hiil -ueil the

|Miirliaser in sjiccilic |>erfoiniani e, the inneha.ser woiii.l

liave hail a riear ilefeiiee.

>} 668. Where ilireetors ii.-s ntfeiit^ of the 1 oinimnv ''' "'

|iiv[iaivil t'al.se reports and a einular aihlre.s-eil to the

-harihoMers an«l enstonicrs of tiir hank, ami intcmled

iur tlnni, aiiil one of the ilireetor- took the.M- papir-; In

a luT-on who was iieitlirr a shareholder nor a lu-lomcr,

Mild iherehy indiued him to licconie a shanholilcr, it

\va- held that the lompany were not hound, on tlie two
•.'loiMids, (1) that the authority was givtn to tJic

• liiertors :<- a Itody and not to ea.h one iiidividnalK,

and ('_') tiiat the papiT was prepared for ouf purpose
and .ijiplied l.y an individual dirertor lor another.'

s; 669. (v.) Another eir.unistaiice e.-<si'iitial to nii.s-\.Tii

iv|iivsentation as a defence to .specitir pcrfornianrc is,
.'',''('1',

liiat It was in reliance upon the statemcnt.s in i|Uestiou

iliMi the (larty to whom they were made ent. led int..

the rontrait. In Atfirvod v. S,ii,ill, whidi was a case

lair

lll'llt.

' ^'" '' ">^""- -•'' I" •'. K\. I., li. I. II. I„:il |i|.. .;i.7, .III-.

' .V(.,./-. ,„-.. ;; IV 1;. ,\ .1, . -7:

l!-lr:.,,l y. Jl„.,sl„iw, \ II. ,v N. J.s [,. ,1, f,,. i'.,;. (..uH'lr: !:<,-

>. Nr :iU.i Chirk,- \. I>„ksfii, i\ rrlt'n .(/>, .; he II. .1. A >-. '''\

r I' .V. s. i.-,.i. ' • I'!. A: I'i!:. :it [. 1 IT.
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KKKKNCKS TO TIIK AlTION.

for the n-H.-iH«iou of tl.c c«)utra-t (and for tliiH |H>iiit ll.r

plaint i»r.-< .a.-^.' for io«um*ioii an.l the •lefcndaiit's .a^.

against ^[H-i-Wu- prfortnan.-o seem aliko). b.r.l Brougham,

after referring to the earlier nv^cn, Hai<l, " Now, my

Lor.l-. what inf.r.'ti<e .h» I draw from thesr caiHOH ? It

is tliH. tli.it general tiau.lul.-ut (•..n.luet signif.es iiothini:

.

that ueiicral ilishon.sty of purpose Hignifiert nothing
;

that Mtt.'inpts to overr.wh go for nothiiii,' ;
that ,111

iiit.-ntinn an.l .lesign to deceive may go for notliin-

iinh'.-s .dl this dishonesty of piirpos.-, all this fraud,

all this intention and design, .i.n l.e .•onnerted with

ih.' parti, nlar tran-aetion, an-l not oidy c.nne.'tcd with

th.' parti.ular transa.-tion, l.nt must he made to he th.-

v.'iy gr..un.l upon whi.-h this transition t..ok pla.v,

an.l must have given rise to this coiitra.t."

^ 670. In A'.'/'//'"' V. //'</•»/.' this .ptistion wis

mueh .-onsi.lered. and the -ase of Mf "„.>,/ v. >m.fll u,,.

mu.h .lisrussod. In lu'l-inir. v. l/nnl. t\n- misivpi,

scntati..!! was in respct of a s..lieit.)r'- [.ra.ti..-. and

the ludi^e who Irie.l the .ase eon. lu.h'.l that t!i.- <\<

f.u.lant'di.l not rely ..n th.' nusr.pn-M'ntati..nN I'H'

l)..ught without r.'gard t.. them Kr.un this .•..u.Ium.mi

the T'ourt of Appeal .lissented, ami in the ..)urs.' ..t hi

ju.l-^rnu.nt^ .Ifssel M.K. sai.l. *• If it ('.., th.' niav

Hfut''ati..n ma.le) is a mat.«rial r-'presontatin,, .ahuLa. 1

to in.luee him ('.'., the partv ivsistiim p.rl..nuan. .) t .

.nt.r int.. the .•ontra.t, it is an iidVn'ii.-.- ..t law
1 ,

r

h.> was iii.ln.ed hy the reprex-ntation to - iit.i iiitu .

'

This is prol.al.ly an .Mr..ne.xis si itcnu'iit ; hiu ih.' hl^^

pr..l.al.lv justifies this view that if the r.'pr.'s.'.M 1' 1..,,

Ik- of a kin.l hUely t.. I..' inllumtial ..n th, min.l, i i-

('..uri will s.. h..ld it on v.'iy -li^lii .
iden.r. unh

-

th.' .-..ntiary he satista.t..nly -l.own l.y rvi.l.ii"
1

.-...Imission. But in .very .'as-' th.' .iu.'sIi.mi wh.'t!..
. 1

110 nliam'.' was pla.,.! up..n il..- stat.'Ui.nt mad.- i- a

.|U.'sti.>n of i'a.-t, an.l n..t an in!, r.'ii.-.' of law.'

, .,,|,.|^ ,, ,
/'., I,..r.i I'.M. kl.iiM, i ^ ••



MISI(KI'nK.SF..VT.VTIOS.
;i.ir)

§ 671. It in uot, of cour

lIr-«

MO. iiocMsnry tlmt lh«> rim ..t*!!'

iiiuiit nut
tliii >u}in

ilnliuc

lil' lit

»*ri»t«ini'iitii vvhirh wore fiilw hIiouM have Iwen the mdIi

iiuluwincntM to tlio ••outrart. The pro-ieni'c of true

staleiuentrt will not rcmovf or laini'l tht^ iHtMt of i'nUe

ttncM.

§ 672. Ill coutMi'ririi.,' wht'tli.'r tli .Iffoinlrtiit n-li.-.l \ i^tu

on the mi.sit'|)re.Ht'iitiinoii of tin- |il.iintiff, tli.> Coiuf

will ili-«:i-iiuiiialf lietwf.ii Muh repicsiMitiitium ji- ;iri

in foiist

.(

icntM- a part <>( tin- liai^'ain, wlmthi-r

I ln) r '-[tri,'-

.. HI 1

i.ili

iin'ur-

pomtid into tlie Ij^al iinitiaii nr init. ami ini'ir va'^'iif

(iMiiiiK^udatioiH, as tlio lioliiiiii< oiit of ihimc Ih.jiim m
(•\[H'( laliuiis wljicli tui'^lit to piir till! tiili' r p.irtv upon
fiiiflnr ini|iiiry ; ami in iii<l<;iiiL' nf ilii-<, it is impoit

lint to con-^iiliT ulu'tlicr tin- tliiiitr statr.l may lie in

till- kiiowK'iluc ,,l tlif parly rnakiiiif llii' n-piv-iciitation

.>r \vh('tli«!r it must lie lieyomi his knowl. >(!.;»>. Tlui.s,

fur insfaiiif, with ri-g.iril to mines, u -listiiiction will

1k> drawn hotweoii n spoeilic acoiiiil i>f what wa-i to

Itc -I'l'ii ill the mine, ami a ^'emr.il il.striptiun <<( it.s

pr<i-i|.ei-ts ami eapaliiliti'S, which from the very nature

of the pni[)erty must l>e proldeni itit-.il and iloulitlul.'

Si, aLjain, the misre[)rc,seiitations r^ lieil on must ho

statrmentH of alleged facts and not iucn' expressions

of o|)inion.

§ 678. Aecordinijly, where an advow-on was sold in-i.in.i-i,

I'V auction, ami the particulars stated that i voidanee

"t thi' |in ferment was liktdy to occur soon, hut made
no mention of the present imumlieiit, and the

lU'tioneei' at the sale stated in e\plan,ition that the

Inin^.' Would he void on the deafii of a person au'ed

eii.'lit\- two
; and in fact s\i-' tlieii neunilKiit was onlv

.- ,i". V. /..,„./, ,(.. <;.rp'T'",,;,. PIDUJ. • ., r.lV lir !llr VI. U ,.! .],-.,

I • \r :, ..|„.,:,;iy ^„,. Hi.win i,..r m.i;. in /:-/„r,i, v //,,, /

. !', Miii.i/iii- tlio l;iii_'ira;;i- -f ' ' ',.,'.
. /i,, '..,,, i; r. I',. N. S.

' ' M.lt.i" /.••/• n; V. //.,/, -.v i ,;. V;.../', -.i-., ,; IVi,. ,V .1, .'.-7,

' ' I' I. i. ^..i:,.- i..,,-.,.,:- ..|- -,/,„..,.«.,<>. /.v., .„,/,/:,.,, 17 ll,vu.

I
•. Il..-..iiry l„t". in Ariii-,,, v. ..;(: . '< <•. ,M. .v i.. I.';. (.

^ ••'!' ii I i.,
' .'•;:<, i,.i- "utii ./.rf,ru<\. ,'(,,<. Mil. IV It--.
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DKI-KV) KM TO TIIK A< TION.

tliirty-fw.) yearn of «;^,. : (Jraiit M If. h.-M tli.. rofnv
rtdiJfttion iiiailf by tlio |Mirtiriil«M ^o vajjiic ainl in

•IcJiiiite that itM only oHVct oiijrht to have Ik'.mi to piii

tlh- ilefi'iulant upon nmkinjj in<|iiiricH, ami anonliuglv
;4rutif<(| Hj)c<'ific |>orforinaii.-i.' Ainl mo, aj;ain. thr

ri'i.rpfjcntation timt land was iiik nmiiionly li.h \v.iti>i

nu'adow, wli.ri'a-<, in fii,-t, it wis vrry iin|M'rr«Ttl\

watireil. win hdil not to Im- h imr to |M'rfornianr..

ami tin* liki' was lu-M hh ri'^arils a >lattinint to tli

• tlpi-t that the I inti in roiir.Hr of tinu" nii;;lil l»c rovn. .|

with warp an<l <on.xi.liTal>ly injprov.d at a niuilcrat.

• ost.'

>j 674. Uiif ]L'i'n«Tally .s|H'akinLr, in •^tatoin. in-

nia<l«' l»y tlir ven-lor as to property, lie in JMiumi t.,

niakr tlii'ni free fronj all arnliiirnity. ami "tli>' pm
(•lia-er is Hot lioiim] to tak-" up..n liiin-<rlf tin- peiil .i

aMiertainirit: tin* triu' nicanihi,' of ili.- .-iMtcnnnt ;

"
'

nii.l

in all rasrs of roninicmlation liy tlif \>n'lor, a spiiiti.

Mfati-nn'iit as to tlir character of tin- tliiiii,' >o!.| is to 1.,

'li'tinjiUi'^lM-tl from yt-m-riil lau<l.itioii. 'I'lic siatrinfiit

that a lini)' wliirli \\oiil,| li,. pin.lu'cil l.\ ^,toiic ).. !..

^ot in iin unop.iicil tirhl woiil.l li.- of a parti.nln
<|Uality. W.I' licM siiflii icntly prnisr tn furiii-h i

• It'f'Mlcc. '

^ 675. I><'>i(|»'s tlif v.i'.'iit'iifs^ of till' ri'pri'S(Mita;i.'i;

(init' iirc other ^p.tni.ls np,.n whieli the (..iiri uiii

eoni Imle that it \va> not relied upon ],^ the p;irt\ i
.

whom it wa^ made : the-e wen^ di^eiis>e.| l.v |,,,im

LallH hd.' Ml!, ill the ruse o| C/,lj./,.n„ v. V( 7, ,/

Jii-< Lordship there .sai<l : 'CaM's Un\r ticuiniidv

/r...-<, ,, .v."..,.,,,, ; \|,.r. 7,11,

- ^•// V. II, :„-.„, I .S.lil. I
.

,

:<.<.! I:. ,v >h. I'J.H. s,.,. ;.U,, ,.,,

•1,; !..ihl, /'.I.'.... V. Ili'Vnf. I 1 \ ..-.

I t I . Ih'.n'i/ \. ' ,/!,„:. V.,u. ;I7 :

/.'/..../.f V. /;;n,„lfl,, „,:<; ,, || ,. •_•;.«.

h,,„,„n,l, V, /l.,ll,li, 1.. 1;. _•

( h. I.

' .' . i.- l.i St !.,'n„:il.iv .;,.»/.„/

^ '''I'l. .. .1 \ !.. ,

W ill V. >'../,',,,
I \I;„1, -,

!... . ,1/0 .. /;,./;. -1. ! |i,. I,,
;

.

,V .1. .;;.|
.

(•,/„,';,,„ V, //,,/,
, I

!•

' I I.. 1 IT.

//<'7(,.- \ >..,.. . J .1 -, il

liiii. >, ,., j..,,_ ( I, ,1 ^ I,., I.
,

l-:i\, ;i';, I, V, !-,,! 1;, \v

' : i;.-..v, 1 it..



MISRKPRFMKXTATION. a37

iMfurrf*! iu wliidi u|n»i> iMitoriii^ into rnntnictH niin-

r.'jtnMcntationM in;i4U> liy out' |.irty havv not \m-u, in

any 'loj^rec. rclifil on \>y tlii' tuln r [mrtv. If tli- [Miity

to wli«»in till" niiroHcntaii I'll-* were \uai\o lii'iisflf it

iutii'il t'( tli>' |iri)|M'r iiKiiiM o| vcritit aiioii. Iiol'ore ln>

(•iit«'ro<i iiit«» the '.mtract, it miiy a|i|Mvir tliat iu' rrlii-il

ii|Miii till' PMulf i>f hiH own itiVf^iiLjHtiuii mxl in.|uirv.

ami imt ii|m»h tin' t(pn>sciitiitiini- innlo to liim liv tlu!

"tlier jinrty : or if ili.> mciiiis ..i' invc-ti-^Miinii uiul

viiifitMtiuii Im' lit liaiiil, itiiil tlw an ntiun uf tlir paiiv'

riifiviiii,' ihi' rr|»rt'si'ntiifi(HjH Uc dniwn to iIiimu, tin-

. iniiiii'tHiKuw of iht' iMHf may Iw such an to iiiaki- ii

ill' uiiilwiit oil a <'u!in .>f justi.-,' \,, im|tiit.' to hini a

kiinwlfilj,'!' of tli»> r.'MuIr, whii'h, it|i(in .luo iii.|niry, In-

"iiij;lii to liHVf olit lin'-tl, an«l thus the notion of iclinu.-c

uu til • n'|irt'si'iitatioiiM niai|>' t'« him m iv li(> L'\i|u.h.,l.

Airaiii, wh«'ii wf arc <'ii<lt'avouriiii,' to ascertain wliai

ivliaihf was |>lacf.I on rcjiri'scntalions, wc must con-

i'l'i ihcni with ii'friciici' to thi- suhject •matter ami
:;< relative kliowleilije of the |>aities. If thesuli|eri

1- <a|iali|i' of heiiit,' accurately kiiown, ali<l one i.ariy

1-, or H su|.|M.se.l to l.e, possess,.,! of accurate kiiow-
l'''li;'-, iii.l the other is entiri'ly i'^iioraiit, ami a c..iitiact

i-nicre.l into after n-preseiit itioiis lua.l.' hv the party
uh'. knows, ,u- is .Mip|M.se,| (.• know, without aiiv
means of veriti.'atioii licing resortd to l,y die other.

may well enou<,'h lie presumcl that tiic iiriioraiit

Mi'ii relici on the statements nm.l.- to hmi l.v him
^vii'. was suppose.l to l,e Letter inform.',! : hut if

!'"' siiLj,,! is in its naiur«> uiicenaiii,— if all that is

kii'iwn al)oiit it !< matter of inference from somcihin','
Ui', aii.l if th.' parties niakin- ami rcceivini; repiv-
-iitatiuiis on the sul.ject have . .pial kiiowleri,.,. ,,n,l

•ari^ ,.f a. .piiriiii; kiiowle.l^e, ami e,|ual skill, ii is

'•i\v to prcMini" that ivpresentuti..iis i,„i,le l.y ..iie

I'l have much or aiiv iii(lu<iice upon th,- Mth,.r.'
'

7 l'«'.iv. M |.|.. I i',', I ">n.

lIH'.'ir
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'A

I
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I 676. It iiiuhI not troiii tliU U' iiifi in-il that tlii>

mrri' |>r«"J«o«<r of th- jiU'.-ili i'. ilitfrtiny tin- mi^»t;ili

iiH'iit [irtvi-riii flic ilfioivfil |i«T."«<ui fn»iii ri*l)iiij< on n.'

If K HtHti'iii- lit 1)0 maili> I))- A. tt» it. and tlit* nu-nu'* <!

v< riti(ii»ioii Im- ofliTiMl, M I (v iilv "ii tin* .>«t«tfriii'ni

Hml ii tic*«! tlif iii\<'!«tii;.itiiiii ; Imt it In* iuir|>l lln

ill ri«tiv''itiiiii nii'l tiiid or iiiit;lit liiivt- I'ihiidI tlio mihIi

lut'iil f'liUc, ho riiiniut .lit. rvMipU BlK')»f' lliHt ho rolifl

on tlio >.tHtoiuoiit : r>'i in lu' I li<' •li<l nut.

^ 677. Ill' wlm. iMMiinxc III' linos nut loly <MI wliit

in xt.itoil til him. lo.HuitH tu ' (Iht moans nf kiniwlcil.:

oimnnl iltorwiirils -uv that iho misn I'rcsont.itiun u.i

wliiit ho lolii.l iin " If." >ai.l Lnril Hull «'..I., .ilhiilin.

til till- rill iiiii'tanros ot tho 1 ii-i- iM'fuio him, " tlif vi nil i

;L,'ivrs in his partii iilar nf tho nnt-. nml iho vomho *n\

ho will liii^t him ami iiii|iiiri im lurtlior, hut nK
up .11 his 'lartii.uhii ; ihiii, if tho partiiiilar I"' l.il-r

an j'liiiii will iio; hut it tin' \oniho will ;j;.> ainl m-

i|iiiir tuiilior what tho lontM aro, tin to it -iiii-

Mnri'.'i>iinal>lo hf shnuM havo am- aitinii, tlmuj^h ili.

[tartiiiilar l>o lalso, hoiauso In' ilid imt r'ly ii|n»ii tli'

[iiiticiihir "

^ 678. It w.i^ nil thi.H <;fiiiinil that tho lluiisr i>l l,..r.l

iiltim.itoh iloi iilo.l tho coliliiatnl ra f A't»;.'l \

Siiiiilf.' Till- Hriti>h Imii ronijKinv had .sent it dop . i

tiiiii (it' thoir difiiti'is duwn to Mr. .Vttwood's wi.rk- '
-i

tho oxpross |iiir|M»so ,>( voiifviiig his i' |>rt'-oiitani.i, .

and tlii'v o.\|in>siil tiioir Hati^faotimi with iho |>iM,t-

[t|iidui>d: liy tlii" liin' <'f I'ltiidmt tliov |iii i hidod lii-in

Mcdvos trmii KoiiiL: tilih' to ndy mi am [iroviuus ini-i'-

prcsoiit.itiiins : for ii h |>uroha.sor ihnitso- to |ud'j' I i

hiinsoit, and duos not avail hiinsolf of all i!i«

;.;, ;ii |.. i:t:', i,;. i,. .i. v . ..;.' '</,/ni/ /^i.''.<-.ii/ '•...../ IV, ...i./.i

V, A'l,,/,, I,. I; .' II. I.. 'I'.l, ;ll',MilUi>»

.s. c. .; IV (i. .1. A is:. - .<M

V. I iiii'l, ,|-.-. Viiif"iitli,.u. -'.•' t 1'.

7, /»r L'.r.l llaUl.ir \ !..( . in

.III, .'/."> /i'rf/ji \. y'u'(»,», IniHij .\ '
,

7 1 I., r. T'.n.

I.if'ii'i/ V. .s. '7,,/,

lll->, Ij-Jn.

..t I. ,v I 1... .•.;-.

I.'.ni
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kriuwli'.lyi'«iMl iiicAiiMof knnwlc<l)(<- t»|M>ii to hini, he will

not aftcrwaniM Im- nilowt><i to •say tUnt fu" wiw ilweivnl

\>y thf r»'|iii>wiil«tioiiH of tUv vi'ii«lur. Tlii« iii< ixiun whh
yivi'ii in » Hiiir fur ri'^iisKioii, niiH not u|niii h <l»'tVi in

H .i|iiMi»ii- |i|.|furmHii.f : l.ut f..r th. |ir« ttnt |mmiiI tlu-.

M'.lll to Ih' allkl'.' Itlir (h' III. II (h,| ,,r l.-nllitisr t,,

-Mine iiKMii-. „i ktio\\li.|;,fi' i, not iihvnxi iiuoiisiHi.m
witli riliiiiic. u|Miii It itatiMiii'iit iiiiiilf

i 679. Til-' prill, jpl. is furtliiT illintiat.-.| l.y tin- .(»,,• J.u,.,,

ol ./.„„,«,/. N. Il,:.„.,!.t.n,^ wh,.|V tl.r |.Ih, ,,( it|, l„u i„
.,;„''' '

l...iiL:lif •.ImrcM in a mine, ..ItriwunU soiij^'ht to h.i ii»i.|i'

iIk- <i|«' «»ii the uioiinl ..! iiii-i.|.it-«(iitiiti..ii as to thr

-rule oC thf niiiu' ;
I. lit lif Iihmiij vi-<it«'<| tli imiit' liiiii-

mIC, anil till- allcj,'.'.! iiii.-4.".t,iti iipiitt Lmiij; iii.li a- lif

ua^ <.,m|K't«-iit to (li'i.Tt, till- Conn li.l.l ili.ii liiH

|.iirrlia- of -ilian-" h.ul imt Iktii mail.' in iilian. u
til. i. [.r.-ftitiiiioiH, mill tli.' ImII wa^ ili-iiiiif.-.l l...tli liv

!...r.l Koiiiillv .M.|{. ami the Coint nl' .\|.|Ma| m < lian-

'ly '-I .|.-iiv,' mini Kiii.;lit Himr |.,.|..
••

f,,
i„.

uiHJ. i-(ooil iiH al 'till' i;iviii.; my o|piiiim|i a-aiii-l tin-

|i|iiiiititl with rt'j^anl to cvrry ' oli)i(t of .en-.' wliiih

'di either Visit to llie mine he ma\ , AH an eilin titeil mall
"I <'r.iiiiMiy iiiielli^'eiire, having the ii.-e of liis eves, hi-.

iiiiiul on the iilert ami hi.s iiilerest awaki iied, l.e reason-

mI'Iv taken (whether mm ii ..r little of a w.iikmaii ..r a

|4iilM,.,|,heri to have oliserveij." ' With this la-t-nieii-

iiiiiieii ease may n"lvaiitaL,'<'ouH|y l.e liroiij;hl intc iimi-

I'lrisMii the ea-e of //i<f</iii- v. .Sf////,/v,' wlnre the '/i Mill

I'l'iv-riiiation was as to the eharaeter of the linn wliii li

'"' '

i.'ultl lie ninle from the stone lunler a lit Id, .intl where
iilirr this -tateiiu-nt the ilefi-ii.laiit ami two frietnls luatle

'1. .tit I, nil. Ill /fiuifuii.- \. ., |>,- Ii. M, ,v ii. I.'i;, :it|!rii,iii

"' "<. I., l;. I (I,, lo|, irvrMii- ^''- •'' I" '^ -'•'•

^ ' I., i:. -.
i:.,. Is-,; r.ii.'.n.n.rr

' •' "" "' ^'- -^ " >' ! i '

' '- ''
1 lV(i. ,v .1. i;i)'j,

A't./yr„.r V. lliiiU, Jti t U. P.

i V.I.

S'l' .i!?>.. i/tiif.' / \. I'.j,., :.', |j,,iv.

1 10; ,,||,1 ,/./r, , ,,. V. /•'(!,-
I ( h. l>.

1 1".

.'.!. .V 11. n.e.
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.uo 1»K1'KX( KS TO THK ACTION.

/.(iii'm/fS

V. J. line.

iHhor
kiMW-

it-.lf.

Misri-prc-

siutiition

of hiw.

II cursory iiispcctiim ut' the field in i .mipany witli the

pliiiiititr, and it did not appear that luy of the )i Trtniis

wore compttent to judge Ky insjteitiou of the (juality of

the stone fur tlie purpose of lime burning, hi tliia ea-e

Lord Hatherlcv (then V.C.) considered tliat the inspei-

tioii <lid not prechiih' the defendant from relyin*^ upon

tin' misrepresentation.

§ 680. Where a ])iirchaser comphiincd of a represen-

tation that the woods sohl had yiehled l250/. per annum

on an average of fifteen years, on the ground that

thougii tiiey might in fact have done so, yet that they

would in)t have done so in a fair course of husliamlry.

hi.s objection was held to he displaced by proof that he

had been put in posse.ssion of a paper from which he

might have ascertained that the woods had been un-

equally cut.'

§ 681. The allegation of misrepresentation may also

be eti'ectually met by proof that the party alleging it

was from the !>eginniiig i-ognizant of all the matters

complained of," or after full information eoncerniiiL:

them continued to act on the footing of the contra<t,

or to deal with the property eijmprised in it as if held

under the contract : as, for instance, where a lessee of

a ndne after knowledge of alleged misrepresentation,

continued to work it.^

§ 682. Whether a mi-repre.sentation not of fact, but

of law, would atford a defence ti ii action for speeitir

performance has not, it is believeil, lu'cn decided.^ iiiii

for the purjioses of holding a defendant lial)le to m.ike

<TfOi)d a representation, <»r of re-icimling a contract,^ it is

certain that it must be a statement not of law, but of

' l.uirinlts V. l.i.liii; - t.'oX, '•'i'-''.

Sec, tun, Clurhi v. Mac/iiiifnfh, I

fair, lai: ii w. it. c.^e.

- Cf. Xtii- Vulhi/ Ilniiiiii/ji l'"iu-

.,ussiu„ir>. V. Dunldiu. I t'li. 1>. 1, !,

wliiTC misdi'ticriiptimi w.-is allvgtil.

^ Vujtrs V. I'ikt, S CI. & Fill. .")(;2,

ii."n): llninrw I'wock, I.. I.'. 1 lv|-

rj:; ; 1 cii. •!t;i.

' Cl'. iii/ni, § T'.t? Olli.st;lkL•^ 1

l;i\v).

' sec Wdiituii V. l"j:j'arii, [i>;';'j

1 Ch. lit p. '.*'.



MISItEI'RK!SKN'TAri(»N.

fact.' No one is at lil>erty to say that he .lues not know
the law.

§ 683. (,>iit'rttion.s of title are mixrd .iiie.-stions of hiw
aiul fact : l»ut where the vendors knew of a fad whi. Ii

<lentroye<l their title to a nmteri.il part of the i>r.)i»'rty

s«d(l (viz., the f.-et that it w;i.s ;i recent eiicroaciinient

from a c<.mmon), and nevertheless repreviuod that
tlicy were the owners in fee simple or had frc,. power to
dispose of the iidieritauce of the whole of the [.roprrty

sokl, and the ahstraet they delivered did nut disdose
the material fact, it was held by Grant M It. and Lord
Mldon that a hill for reseission coidd lie maintained.
Tiiis was the ease of /v/wvj/v/.v v. M'Lnn/-

§ 684. But it must not theuce l)e inferred that everv
representation that tlie vendor has a irood title will

enahh' the purchaser to set aside an executed contract

or successfully resist sjjeeitic i)erformauce.

'

§ 685. The authority of E<hr,inl.^ v. M'La'/ was
followed and relied on hy Knight Bruce \'.C'. in the
celebrated case of 6' //«,*// v. IXE-fr* in which he decided
that the knowledge in the vendor or her agent of a

right of way over the property sold of winch the ]»ur-

i-haser was not aware, and which was not stated to him
ly the vendor or her agent, was a groi;ad for the resci.s-

sion of the contract. This decision was, however, over-
ruled by the House of Lords, on the principle that, in

"i-dcr to .set aside a purchase perfected by ecjiivevauee

and payment of the purchase-money, there must be
proof of the direct personal knowledge and concealment
by the principal, and not merely by an agent, and that
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such proof wiiH wiintiu!^ in thf case.' Thi.s (Iccision has

l>y u<) mottiis givon universal .siiiisfiirtiou," Iiut wliotlici

correct (jr not, it leaves intact tlie iloctrinc estal)lislic.l

in Eihi'iods V. M'T^nn/.

§ 686. Where a niisrcpre.scntation has hcen made hy

the vendor with regard to aonie patent detect in the

thing sold, and it is proved tliat the purchaser hn.l

seen the thing soUl, so that this detect nuist have been

known to him, he will not he ahle to avail hi:nself nt'

the defect as a l)ar to spicitic performance. This was

decided Ity (Jrant M.R. "

i the case of l>!l<r v. Ilitr-

i/riir, ,
' where a farm was descrihed as all lying within

ii riniir-fence, wiiereas it did not in fai-t so li<! ; Imt it

was clearly proved that the defendant had liveil in

the neighbourhood all his life, had seen the farm liefoic

purchasing it, and must have known whether it did

lie in a ring-fence or not; and on these fai-ts tin'

Master of the Rolls deciiled that the defendant was

clearly excluded from insisting upon the niisreprisentM-

tion as a defeme. This principle will of course only

apply where the thing in respect of which the repre-

sentation is made is one perfectly visible to everyltody.'

§687. The decisi(Mi in D^'i-y. IIiir</r<iri'' was siqi-

ported by (irant M.R. ' by the analogy of warranti'-,

at Conimon T>aw, in whiih, however general, ilefnts

apparent at the tii.ie of the bargain are U(jt included,

because they can form no sul)ject of deceit or fraud ;

so that, for example, a person who buys a horse know-

ing it to lie blind in lioth eyes, cannot sue for thi-

tlcfect on a general warranty of soundness.''

§ 688. But for the vendor thus to countervail liie

I s.„. IIV/-/, V. (Iil>.«>„, 1 II. I,, r. • St. Leidi. Law dl' I'rtrp. lill.

00"). Sei' /lriiiri,/u v. ('amjihtll, .". 10 \'cs. ."iO."!. Sou s«y.n(, j liT'.'.

Aini. ('as, ',i2."i, !>o7: .SV'/7o» V. .V(/(7// ' ilraal v. Maul, ('.«.].. IT'.:

Eastern Suit Co. (oxoi'ufwi conlnii't iiit'ni, § si'iS ./ .<(</.

I'ur .sale df chattol orclioBt in action), ' In U) Vt>. at i>. .",07.

[I'.'O.")] 1 t'li, .'i-jil; andcoi' ider 11 1-;!/ " J!<iyl>/ v. .l/r/'c;', Cm. .la.-. i'.'.<;

V. CliiirsT, 5 C. 1'. D. :!70, 3S8. .V'^n/etson v. ll'/'/;//.', 7 IJing. tin !.



MI.Slli:ritKSKNTATH)N. :i4;{

ort'ectH of his own mi-sroprcsontatioii, tin- ovidciico of

kiiowleilge ill tlio otla-r party must Ih; rniiclu.sive : lie

" mu.st "how very rlcarly that the |iiir(;hasor kucw
that to he untrue which wa.s represented to hi>n as

true; for no man can he lieanl to sav that he is to he

•i-sumed not to have spoken the truth."'

§ 689. Such hcini; the proof rcijuired, it is very

certain that the nure circumstance of otiier means ot

knowledge l)ein;; open to the purchaser will not have
this etfec^t, even though, inih'pcmh'ntly of any state-

ment, the party rclyinn' on tlie representation wouhl
ill hiw have been taken to have hud notice ot tlie

contrary. The doctrine of notice has no application

where tlicrc lias heen a re{»ie.sentation as to tiie fact of

which noti<'e would l.c implied:^ the prnof must '40

further, and clearly sh'.A- tiie purchaser to have had
commuuieateil to his mind information of the real

state of facts.'

§ 690. Thcivfore, wiiere a distinct representation

has heen made, it will not he countervailed by any
<,'eueral statement or any circumstances from which an
inference inconsistent with the representation might
li" drawn, even though in the aliseni'e of such repre-

sentaticm they might be sutlicienl to put the other
party on inquiry.*

§ 691. Nor will it prevent the effect of a misrepre-

seutatioii that the party making it recommended the
other to consult his friends and professional advisers, for

"no man can complain that another has too implicitly

relied on the truth of what he has himself stated."
'

knuw-

l.ur.

Otli.i-

ktldW-

..,,..„ ta

the |>iii-

cllH^iT tt'jf,

l'll(lll;;ll.

Duitrinii

of lUlliri'

ilu''- riut

(n iioriil

^tali'lllrllt,

im-onsi^-

teiit with

rcpro-i'ii-

t^tioit

H nut

liCi.Olll-

moiuiii-

tiou tu

oiImt
[larty to

eon-iili

his;l.|-

vi>lT.

' I''r Kuiirht liiuci' f;..I. in I'lin

'. Mui-diiliii/, •_' Ik' (i. M. &. U. ;ili;;

H' ,-.,;, V. Slior/, li Ila. :!(!(;, .'mS
;

Hn'i- V. Jfitri/rncf, 10 Wm. MYt

;

!.-fll",iUv. llliuijicorth, :,> De (i. 1'.

^ I. lils: Culbi/ V. dadsdvii, .'.I

Ji'iiisv. la,mini; 11 ell. I). ;lt [l. .")!l(l.

• I'rln Y. M.i.ru/fiy. 2 He (i. M.

iV- (i. '>:','.>. Str ilUii (iibsnii V. I)' Est',

2 V. A *'.{-.[•. .-,!•.', ,-,7l'.

' ll'(7.s»;, V. ,s/»'^^ li Ha. .'.'Hi, .'iTT.

M;, r,-v<T=.> i!. 11^5. iirr/,\-:! v.
>J,-:;;:; 1 Oc u. .11. .V

I'ri/sJole V. Mae,f, 2 Sm. & Gil'. G. GGO, 710: D',Ml v. .^tircus. li

, -M; ,f. j)er Jessd M.l!. m It. \- ('. liL'H.
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§ 692. Tliurt where u misreproHi-ntatiuii ii niiulf li\

a vendor in rcHjwet of u Iohhc, of tl»e cuvciiiints in

whifli the puri'hiiHor wouh' liy law lie implied tu hiivr

notice, the vendor will hi- otjually houtnl Ity his state

nient a« it" no Hudi implii'jition arose.'

t)n the same print ijile it was deiided tliat when' i

vt'udor rejiri'sented the house to he suiistantially an.l

well Ituilt, ami it proveil to Ite the < oiitrary, the vendni

was not entitled to specific |)erformancc, thoui^h tlii

defendant mi<;ht of course have impured intn ii-

actual state."

§693. In Ilitn'i'< V. h'liiilili ' there was a contra'

i

consei|Uent upon certain misrepresentations as to th.

profits of a theatre: l.cach \'.C. was of opinion tliai

these representation-^ heinj.; manifestly founded on

accounts which were cipially open to l»oih parties

(they heini^ joint owners of the theatre), and Keiiiu

justified liy the accounts, tlid not avoid the eoutnict ;

hut his decision was overruled l»y Lord Lyndhursi,

and afterwards hy tlie House of Lords, on the groiiinl

that the representations were made with a view tu

the contract, ami that the accounts were so kept ;i-

to render it ditticult without employing an accountani

to draw any certain conclusion from them.

§ 694. The circumstance that the vendor sold '• with

all faults," though it may serve to put the purclia-' r

on his guard, will not enable the vendor to say that

the purchaser did not rely cm any representation mailr,

or prevent the purchaser from avoiding the sale, if

that representation were false.^

§ 695. The principle that, in order to render a mis-

representation operative, there must 'oe reliance on it

by the party who uses it as a defence, applies to th'-

1 Van V. l',,riie, ;! My. \- K. 20",t

;

Flii/ht V. Burlttii, ill. "JSi;; I'vjn: v.

(iuihiiiU, i Y. i- *,'. Ex. .y.'i. iftl.

Distinguish I'lttersvii .. Lvifj, (>

IWav. 501).

- Cojo V. Mi'i'lli-i'in, L' liri'w. -I'l.

' 1 Sim. Ill, imrticiiliirly l-'';

S. C. .1 I'Ai. N. H. 7.ii>.

' Scliiieider V. /Imfli, ''• Cam. -i'"'-

See also infra, § 870.
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I aso (»f tlie iinHijriiiueiit nf a rdiitriict niiuiimlly atlic tiil

liv Hinh a liiNi.mstariif : tliiLs it hi-iihh that it A.

(•(iiitra(;t with li. , and in so tloiiiy tlicru arr mi.-<r(iiro-

M'utatioUH t)ii tilt' part ut" A. which wouhl |>rcvfiit hi-<

nifiircini,' the cotitrart aL,'iiinsl 15., mid H. u— ij^ii thi-

ciiiitrurt to ('., on whom iio t'naid i^ |ira(ti-id iind wlio

is not atl'tMtcd !))• th<' original inisripresontation, in

>iich circunistanros tin- coiiini't nu<^lit Im' rnton id

au'fiin^t *'., lor lie placiil no ifli.inct' on tlic nii.-ri'|ii''

Miilatiou niiidf to H.'

§ 696. From tho same [nimiple it follows thai it'

A. make ii misrepresentation to tlu autiit of 1>., which

i- Itclicved by the agent to lie t»- e hnt known hy B.

' lie false, H. cannot avail himself of this as a defence

to sjM'citic performiuice.^

>} 697. (vi.) It is, for oli\ion.s reasons, necessary, to

constitute a misrepresentation wiiich will prevent a

-|»ecitii' performance, that the statement in i|uesliou

shall he so material to the eontract Imilt on it that, if

the statement he false, the ecmtract lieeome.s one which

it would l)e uneons<nonablc for the party having made

the statement to enforce. In other words, the mis-

re[»rescutati(m must he .shown to have operated to the

[ircjudice of the defendant.' Therefore, where A.

induced u purchaser to think that he was contracting

with iJ. through his (A.'s) agency, whereas he was, in

fact, contracting with A. him.self, l>ut there was nothing

t'l induce the belief that he would not have euutraeted

on the same terms with A., or that he had sustained

any loss or inconvenience from acting under the mis-

take, the Court enforced performance of the contract.'

r>ut it is sufficient if the misrepresentation operate to

the prejutlice of the defendant to a very small extent.

'

' S,„itli V. CInrhr, TJ Ves. 177, Ad. 114.

^-'I. > Felliiina V. l.cvd O iri/ili/r, 1

^<\'!,u>i \. St- I.I I-

,

i l\ ti. i. J. Siiii. C^'. ; ri. f . I v.. .V '!;, .i'!. vf.

!.'>s. Flititv. W'i'iiili,,, '.> 11m. t;ls.

1, III II.
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" A man may with im|miiity," mii<l Nurtli .1, in AriL r

V. >'/«««,' " tell ft lie in jjrDSH in tlie cour-^e of ncj<<>tia

tinuH for II rnntmrt. Hut he taniiut, in my opiniuii.

tell a lie uppiirtcnant. That is U> nay, it' lie tells i

he relating t(» any part of tlie eontrmt or its sulijeii-

matter, which imlu'e." unothtr person to contract tn

«lc -,1 with his [iroperty in a way wliidi lie would not '1'.

ii he knew the truth, the man who tells the lie t^aniini

enforce the contra<t.
"

§ 6M. In S'i'ttinijliiiin /*,if,itr li,',<-lc ('". V. Until r,'

the land was sul»jei;t to covenants prevent Iul; its ii^'

as a lirick Held in favour of a j^roup of purchasers frum

an orijiinal ven<l<»r. The conditions of sale stateil tli.it

the iiro|»erty was sold sul>ie('t to any matter or thiii^'

alfeeting the same whether disclosed at the time nl

sale or not, and that any error or omission in the par-

ticulars should not annul the sale or entitle the jiur-

cliaser to compensation. The contract was brought

uliout i)y a representation in substance that the land

could he used for luickmaking. It was held that tli''

purchaser couhl rescind and recover his deposit, not-

withstanding the conditions of sale.

§ 699. The effect of misrepresentation on the contrail

and tiic rights of the parties under it is further con-

sidered in counection with trases of fraud in the next

eliapter.

§ 700. The right to rescind on the ground of mis-

representation is adverted to in theehapteron Rescission

of the Contract.'

Till' .U»tiiictii>ii "f till' casuists Ik'-

twi'vw 'ri'i'i' niit'ivl' iiH and cun'oiiti-

tunn waK tliL' saiiiL' as tliat ri'fciri'd

to ill this st'ttioii. V.rwr " diviiiitiii-

ill iiiilecv'Iriiti'in cjiii dat i-ausam iMii-

tractui, itii ut, I'll al'si.'iito, luiitractiiH

imu ticrct, ft in concoinilantrm, sun

incidi'iiteiii, 'iiii) t'tiam .liisciite adiiiic iieu, 'So (..h. l>. •l.'iT.

(HUtraetim iuireHir. ... Si iii')i- ' lu/ra. I'lirt 111. ilia|

circa ci'lnm .[iialitattMii accidoiitaltni § lOiMl.

( "iitii^erit, nuEU siiiiiil cum suliNtanU i

ui lion in^reditur objuctuiii >uli^t,i;i-

tiali^ contract i"ls, liic validiiH oiiiiiiii'

liTsistet." Mariaiii Kxanirit, § L'7;i.

I 78 I.. T. at p. :;5.

- 1.") Q. IS. U. L'til ; Hi ',". I''. I'-

77H. Sec also llnjiL'i'ii'l v. .I/n'/i-
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Ui.sf i>i< ><> iihiti",, /)../(-< i,j l.nlilinli Mh.iKil.

Alllii.ii-li ii \tii.l..r i«. iiil.>\M-.l y:rrjii hiliiu.l.' in iIm'

..liti.'iiH'iii- or .'ViiyyiTiilioiis III' iiiii.x iiiiiki- ii> !'• Ill" >:••"

mil i|iiiiliiii's iiiiil I it|.iiliiiin.- ..f liiiMl li'' i- itIx'Ml '!••'•

for Sill.-, siill III- will iM.l I..- |H.|iiiili.M| lu milk.' .liiv.t

iiiissiiiliiiM'iiiM iiiMl iiiisii.|iivs.'iilitii..iis a«* I', iiiiill.-fs of

fiiii whi.h xNoiilil niiniiMllv Iijim- iI 11. .i of iii.iii.in^;

pillli.'S ivsi.lrllt ill II .lislJIII.M' lo lii.l for III.' pi-olMTlV.

Tli.-n-foi-.-. wli.-n- iiii iiilv.'iiis.'iiM'iii of |.n.|»'rl> i>'"»i'< '••

l,i. sol.l ,l..s.iil..-.l it as ix-iii;: n fiinii of M ', iun-s. iw.iiiv

aires .IriiriMl ami f.-ii. •.•<!. on I In- failli of «lii.li i Im- |.lain

till |Min hascl. wjii-n in fa.i ilnr.' was noi any il.Mi-inK

or fi'n.in-; ma. If np.in tli.- pri-misi-s. iIm- r.inrl. IMak.-.

\,A'., in |>i onnriniL' n tlffiff f"i- s|HTitir |«m foi inanr.'

;,i ihi- insianrr of tin- |nii'.lias.-ri iliri-iH'<l a n-frirn.r |o

111.' Masirr to niakt' an allowan.i- in ri'spt-.i of ilir mai

I. 'IS iiiisri-i»rt'si'nli'.l ami ortli-r.'.! tin- vi'inlor lo |.a\ lln'

rnsis of lili- sail. Shi lit iil> fi V. 1 1' I hnliinilillt .
JS Cfanl's

Ch. :{(I7.

Uiii-iinifii iiitl rnliilhil'iiiitiiiil.

An av'r.'.'ini'iil was iiia.lr iM'iw.'cn iwo pailii's for liif

.•\.hani;v of liirir r.'siM'.iiv.- lots, on.- i-lainiin;: iliat his

Ini was worth s«Ml(» aii.l ll ih.'r liiat his lot was woriii

SMMl. Tli.'.v nltitnali'lv a-iri'nl lo .'x.han;:!'. iht- ialh'r

|,a\ini; sKMl in iiioii.'V for tlu' .lilVfri'iirf in liic assiii I

vain.'. N.'iih.'r ha.l an.v knowh'.l;;.- of ih.' oihrr's lot. I.iii

ihr iriilli was thai ili.- i.laiiiiiiVs was worll iv SKKt.

It was h.'lil liiat till- (io.lriiK- of lonal iiniilor ap|>lii'<l

.,11.1 that Ih.' plaiiiliir was .-ntit l.-.l loi'tifor..' ih.-.oiiira.t.

.,u the iiroiin.l that ina.l.'.iua.v of pri.' .-oiisi.l.'rai mn

liniii' was not a siiilicii-nt ^rronml for .'s.ajiiiii: from a .on

!iatl. "It was sai.l lliat tlu-rc was niisrepri'si'iitatioii of

ti .1 :..... I— ,......- ,.r ... .ikw>tl">"0 ii III 'Mil'
-.lilic .is wrii as tin- iii;it!ftjHiit \ ", . >\..^.i

inisr.'pr.'si'ntalion, how.'vrr. was not of a sort whi.li rc-

.-kii
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li»'\«'»* a piirtv. KvtTv iiiixrfpffwiiinlioii \h wiinijj. aihl

irii*xi-iiMi>iili|«> ill |Hiiiit iif iiionilH. Imii if a |tari,v ••iiIitm

into a flint ratf fur tlic piin liiM<> «»f |irii|M-i-i\ it liit» Im-cii

tliiiit(;lil Ih-m| thai In* mIkmiI*! Ik* iiiaiii* to aliiiji' hv tlic con

trait tlioiiKJi till* o|i|ioMiii- piii'iy iiiav, in iLi* iii-uoiiiiiioiiK,

iiau" iiMT jiraiwil or o\rr valm-il IiIh |tro|M'rlv.'" \li Ifm-

\. I'litiiiti. I" <irant'f« «'|i. .'l.'i".

lit Itfi t^t iililtiiiilM ilH in (till inns Mnlt'is I'll) I III i'.iiililni.

Ily till' aiivi'rtisi-iiiiMii of an iiiti-tulci! Mali' of luinl in

lots, it was Niati'il I hat I he Noil waM wi-JI aiiapti'il for

({ai'ili'iiiiiij |itii'|ioMrN ami a roiiMiiJi'i-alili' |ioriioii of tli*'

propi-rt y waK rovi'iril « itii a line ;;io\\ I li of pjiu- ami oakM

wliirli wiMilil yii'lii a laryr i|iiaiitily of i onluooil, tin- n-

iiiaimliT lifin^ roM>rril with an ornaiiiriital mitoikI

jjrovMJi of I'MT^rnii ami various otlii-r kimN of irri'^. A

piiirliawr at tin- salt', wliirli took plari- ii|m>ii the pro

|M'rly sfl np a.H a ilrfi'iin- loa suit foi-Hpi'ritir pi>rfoniiaii< ^

that th*' soil was not sinii as was ii-picsi-nii'il ami \Nas iin

tit for ^anli'iiiii^ pniposi-s ami iliat iIm' tirrs upon ilif

property wi-ri' not suili as si-i forili in lln- ailvntisi'inrni.

It was liclil that tiii'sc irpri'si'iiiations. havin;; Im'cm maih'

in rrs|ii'rt of matti'fs W llirll wrri- olijnls of si'lisi'. aihl

as to which an iiitrmlin;: purchasiT ouyhi in prmh-mi

to liaM- cxaiiiiiicil foi- himscir, Inininl no i;iouml for ic

lii-vin;; ihi- pun liasi-i- upon iIh- cotitraii ami the spcciiii

pi'i-fornianci' was deer 1. I'mnl.s \. Ihnis, t; lirani'^

Ch. Ml.

< nil III /.'iiijilnr \liiiliii/ \ III irilli sliiiiilnul

Mis/I III I SI iiIiiIhiii.

Ill II II II mill \. (iriilniiii. 17 .Man. XVl. ticfcnilaiil ic

sistfil till' plaini ill's claim for spcciiic |»crformancf •>!

a coiiiraci for ilic sjijc of a farm of his. alicj^iiiir ih.M

he hail wliolly rciii'ij on llic plaiiii ill's rfpicsiMilal ion-

thai the farm coiisisicil of a Mack samly loam, I'ijrhlc'H

or twi'iity imlirs ih'i'p, wiili day lioiiom. fici- from wiiih

.saml. worth lificcii ilollars per acn- ami iliat thcsf !•.

prcsi'iilalions wi-ii' ail unirm'. Tin- ili-ti'miaiii hail ii"

inspecliil llii' laiiil lii-fori' purchasing;. Inn hail consulirti
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|)iiriii*M oiImt tliiiri iIm* ithtiitiitr iit lo iId* •|Uiility, liMti

lioh iiml viilii)> lit llif |>i-o|M-riy. Tin- trial .hiilKi''>4 llint

in^H iif riii't, ImiiIi iiM rn ilic t'lpicMi'iilaiiiiiix jiikI hm Iu

llii'ir fahity, hiti- ai|\i'im> in tin- i|i-fi-ii<laiil. Tlu' rmirl.

vvliih' fXpri'MMiiii; )|iiiil)t dm in \\lii>ilii-r tli< y wmihl lii(\f

<li-<'ii|)<<l the xaiiic Hay, li"|il that tin- tltnliiitf uf llit- trial

.Imlyt- ruiihl iiiti |ti'i>|H-rly Im- rcvfixcil. 'I'lif trial .Imlcf

hail Ill-Ill thai, a|iai-i altM^i'thi'i- from tin- rittillirl nf ti'<>ii

iiiDtiy, till* |ilaiiilil1' riiiihl nut MiiiTfi'd in having tin* ritii-

trai'i ri><«ri III It'll i>ii tin- ^roiiinl xi-i up, as piililii- pnljiv

riipiiri'il that |»r«i>ii>« slntiitil Im- t'xp«'<ici| to cxi-rcimi

onliiiary pnnlriKi- in thiir liiiiitii-Ms ilfalinu.s, iiiN|i-a<l

of lalliii^ nil till- rmirlH to ii-lii-vi' thi'iii <>f iln- loiiv

ipiiMiri'H nf llirir itw n iiial iciit iitii anil nc^li;.'*>ni'i'.

l'hip|Mri .lA. ilinsi'iiti'il following Iftili/nii, \. Iliml.

_'lt t'.h. I. ami SiinUi \. I.iiiiil fni iHinitiiin, J*« r,|». 7
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^701. I'liAin' i»r nilU'f III! lllili'^ hilt olilv nil--

i.'[>ri'-t>iit iliiiii wIpii rraiulnlt'iil. wliii It Iiu.h uIi-.miIv

l.f.ii ri(MHii|. r< il, l>iil iil-o all uth'i- uin iiiiMiiiiuilile ,iii<l

ill , ciilivf ilialiti'^ i>tCitln I |iHi't\ t'l ativ idiiiiarl

)^ 702. Framl < "incs lict'.irc tin' ('oiirt in -rvoral

ilitii'im; -IS ii <|i't'<'ii. I' In all artinn |'..r d/iniam'H <'ii

tin II Hit nil t ; hh tin* j^l'i/Uliil for an arliipii I'ur ildi'it ;

;i- a •.Tnmiil fiT 'ittiii^ iisiiji' an i-xt'ciiturv "r iVrn .m

• xirnfi'i I iiiitrai't ; n-* furniiiijj an im i|»tii'!i to tin-

Siiitiiii- lit' l*'iiiii(I.H (in wliiili rclHtiiin it his Ihcm ri>n-

-iiliriil in till' ilmpt'T • on that stiitutc) ; ainl lastly, a>

a ili'l'iiii f to an art ion for Hj)critii' jurl'orinaiiri'. With
ihi' 1. 1^1 I'lily wi- arc now iliivrilv loiininiil.

S 703. Kniml inav ari-*t' citluT in tin- oiilainiiii; of

till iiintiart, or in tli Mir^i' of it.s perfornianci'.

Kraml in thr olit. lining; of thr cuntiMct luM \'>iv^ lifiii

lull! a .Tonnil for the raiii'i'llatioii of tin- rontrait ;

aii'i 'I I'l'ifxiri it |irr.i«'nt^ to the party ilrfrauilfil a

'"iu|i!i ti' lii'tfhi I' to an aition for specitir |Mif(irniunri'.

§704. Wliithir Irainl in tlio roiir-n' of its |»orform-

aiiri' is Ml all rasi's a groiiml for the r'.'-*iis,ii»n of

'
' rnit^il IK iiiliiiiti' ill viiricty ; ol' tl,.- Cuiiri.'" /'rc I. iril Mai'iiagliliii

»"li|i tllul'H it i< ;lilil:ici(llljl :lllil UU- ill /irtiilflir.ni v. Ilillihlhi, [l.s'.'Hj

!, inhih;;; «niiii'tiiiii'< it piy« :i Ki.rl A. I', at \t. 'J.'!. " Fr.iu.l viti.itca

"I hiiiiiaur to Mrliir, iiliil tlirii it IK cvory rontr.icl aini ih-m riaiisc in

lumli^^l ami rrtiriiii; ; it wi.iil.l Ik' it." /'.-,• |,.,ril .Iiium'k 'i lliril..i.l in

li"ni'-ty itself il' it I'oulil iiiily atlui-.l S. I'-arfii ,t .'•"-i v. Ihihlii, I'oi-

I 1 . #_ - . 1 ; *-, 1 11.1 r . . - 1 . , .
• .• •• ifiu-: ;- i'.-.i-.-. :.:: i::- -:::::r, pr:r!:Tu.i.. ;^i:--. j A. t . :;: ;-. .^^.

iii'i a is llic iVatiil, not tlie iiiaimiT

ul a, wliicli calii fur tilt- iiiH'r|K)siiinn - I'.irt 111. rliap. xi. j ."iti* tt .sf</.

K. . ,.i

ll i .111. .

I» .'ir. Ill'

Ci.iirt III

-I-,, nl
ri Inn-. II -.

I ilil'l ni

Mi.i.uniii-

1mil r I'l
.

IV.in.l :tl

prrfiil lit

illH . .11

tra. I

^^rWI'P



'Mb PKFKNCKS TO 'I'HK ACTION.

Suiipn ,

sion of ii

fact.

Sili'in'u.

a coutnut is a |M)int which cannot l»c ci'iisidcrcil a-

tiually settled : it cortaiiily appears to l)e so iu all ca-. •;

in which rcHcirtsiou i.s the oulv iuleiiUiitc remedv.' It

is conicivod that in no case could a party J^uilty i>\'

fraud in the pcrt'onuaucc of a contract ask the ("oiui

to interfere for the purpose of eiiforcin<( its fiirtli.r

[lerfnrmance. Thus if A. were to contract with l>. Ini

the sale of an estate at such a price as (". should ti\

and then weie to hrdv ('. to tix a veiy high price, A.

could never, it is sulmiitteil, luiiiijj an action against 11.

for the performance of tlio contraet either at a priee (>

l>u fixed Ity ('. or liy any third |)"rson.

§ 705. In the cluipter on Misrepresentation it hi-

heen .seen, that tiie sUL;i;estion of what is false i> a

ground for refusing speeific perfiHiuance, ami also m

certain I'ascs for rescinding contracts : tiie same results

tlow from tlie non-dis'^ i>ure of a fact which is material,

and which it is tlie duty of one party to the contim i

to disclose to the other,' or from the active s\ippres>iu|i

ami eouceaiment of a fact which is material, ami whirh

the other party would have come to know, hut t.'f

such .suppression and concealment.

But mere sileiire as regards a material fact wlii.-h

the one party is uot under an oMigation to disclos'

' I'liititniii mill Siiulli I'mijii: Tth -

i/iiijih <'u. V. fiiiliniHlihrr, Uult'i]"'!-

ili.i Hiiil 'IVtijiniih Wills Ci,., L. K.

In Ci,, .-,].-.

-' The inii'stinii :is to what factn

wIi'k ll lIliL'llt illll'KIlCl' tin' liiiml o['

(iiie ]i.\rty i' i^ tlir liuty cf the dthi'r,

if Uiinwiii;; I'f thciii, tii Cdmnnini-

( atv, is I'lie vi iriTal ililhculty. It

i.- ilisciissud liy C'ictni in a woU-

kii'iwM pasjaj;i' (l)c OHio. lili. iii.

c. I "J <> «7.) ; cullialile iciicfahiieiit

Ix'in;; in liis ciiiiiinM "cum (|uii(l tii

s( ias ill igiioraro (."luoluiiK'Uti tui

iMii^i'i vilis fus ciKiniiii intorslt id duty > f a vcndur to dischise n>

scire." c. 115. The limitation put tioii tovt'lianto, Jlune \. Unk'i'i

l>v (irotius jn thi.s iiriticiplc would ,")3 Sol. Jo. 280.

I<>

|iiobaliIy bo ailnpted l)y i tir '..\..

"noil cTiio goiUTalitcT scipuM ; ;i;i

illiiil fjiisdi-iii C'iciruiiiH. ci'lair > .1,

cuiii til ijiiod sciaa id i^i^'Mi'-'

cmirliiiiiciiti tui causi veils <os .| :

rum iiit' r.iit scire: sed tuui lUii. ;• 1

id 1( cum li.ilx't, cum de iis .iji'ur

([U.T! nin subjectam ]icr sc ("iti!;-

;;ii!it." De .lur. lielli ar I'l .-,

lib. ii. c. IL', s. '.I. hoc also I'o!: .'T,

Tr. (ill Coulrat de Veiitc, I'.i:' II.

cliap. 1'. Ciiiisider Jlhiikhnu v.

J'uiri.s,; -.".I \V. R. .':!;: Ji.nuI-. v.

J'lU'ln; L. n. ItQ. B. r<:n. U i^tl.e
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the ntlier iiaunot lie a ;j;r(>uii<l fur roscissiun nr u drft'iue

to s[)oi'itic [)ert'<)riiiiini't'.' " Sili'iM-e is imioii'iit and

-iile wlieiv tlion^ is no 'luty to .s|irjik."'''

It lit'comos thou most iiiateriMl to consjilor whiii

I'ints cither [larty to a coiitrart i> l)oiiiiil to disi loso to

the otlier.

§706. Tlu' oltli^atioii tu ilisciosi! arises in various oi,ii.:i

\v;iy>. .ii.,i„ ,..

(i.) Wlnio tiic |id ies to a I'ontrait stand in sonn' i. Where

|iri'-i'.\istin<; relatioiisliip to ono anotht.-r of a lidiiciary nUiti. n

.liarai-tor (a.s, for <'\ani|ilo, tht> nlatioii of a^cnt and "'''

|iiiniM|ial *
), they can only deal after the most full dis-

rlosuio. The relations of trust((,' and '^fni </ih fru^f,'

si)liritor and elient, partner and |iartnfi', arc all well

known to be of a tidmiary kind. TIk' case-i arisinj;-

<iut of suili relationships show that when there is a

iinn-iliselosurt' of that which it is the plaintiff's duty

to iliscIo.se, no specific [lerforinance can l)e granted.

§707. (ii.) Sometimes the ohli^'ation to disidosc may ii. Whnv
,. 1111 aiuec-

even ari.se from an antecedent wronii done oy tlie one (Unt

|i:irty to the other. "If," said Lord llatlicrley, a,''iJ,™"

man knows that he has committed a trespass of a very

serious character upon ids neighbour's [)ropcrty, antl

liiiiliii<f it convenient to screen himsilf from the

' >'!. for iiist:iiiip, 'I'lti'ii'i- V.

'i."./i, [Is'.';")] 'J
('

. :it p. L'liS, in

^iiicii c;iso it u.is liclil that tlie

I'LiiMitr... Solicit, ,r was tint boiitiil

1 ' •iisclusc, at ail iiitiTvicw with

ili' 'it I" liilaiit t'l arran-i' an a;iii'o-

:it fur the coiiiipriiiiiso nf an

;i'!i'ii, sniiK.. imitcrial iiil'Tiiiatioii

•viiu"; tile Sdlititiir had rcciavoil in

i it'lcLrraiii; a'sci (In.uhaliih v.

' yvc l,-.r,l MaiMia-htiii in '7,,,./-

(((>/. V. M<iiniih'i, 'Is'.iiij \. I'. :it

]..
•-';'.>.

Sir Ihiri-f V. l.,.,i'h.ii «i,4 /•/'.-

fiiiiinl M'iriiii Ik^iiiiUi'i '"., -1

Ch. 1». i'V.'. !T1.

' S.r liiiiKii'il Mrrr,i„lilr Cr.ilii

A^H'uidH,,,, V. (''< luiiii, I.. 11. i;

H. h. l.s;i: Dinii.r v. Ki^jli.h, I,. W.

IS Ec|. 5-1.

' I'rubab'v in tliu c.isc nf a tenant
II '< / U'e/ ,/i,/v/,(/(',s (.V/(^-(i/7, [UtO'J] for life i)iirciiasi;i<^ iVoni iiis trustees

1 I- II. <'_': and /•(/•(•/(',(/ V. Writikt, theie is a rclatioiii.iii|, imjiosinL; a
.'"'-'] 1 VA\. -ll-'l ;

")! \V. K. ,'Jl. Hitni'ar (il)li;;ation. See _;.tr Jaiiuis

I'.-^nu-tnsh 0(/7(,s/, V. SaU, i\'M)\\] I..,I. in J)i,ronsvn v. Tu'l^ot, L. I!. (J

1 <- u. [ar,. .1-10; 7-, 1,. ,j. 1 1,. 17-, e'l,, .„ ^,_ ;.;_
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DI'.FKXCKS TO TIIK ACTION'.

eunHi'»iuen<-eH, makes a projKwal for the purchase of that

pri)p<'rty, ho <ertaiiily ought to corainuiiicutc to the

person with whom ho is (lcalin<^ the exact state of tl;

ciiruinitaiuies of the case:"' and on that ^jround ami

under tliose circuinstauces spc(-ilic performance was

refused.

§ 708. (iii.) Sometimes the oldi^iition to disdo-^r

arisen from the character of the contract itself. Vnv

there are certain contraits which are said to J>c nli,

,

rimti' I'lilii: /.«., they are contracts which from their

nature deiuiind a full disclosure of all material farts

liv the one i-ontnictinjf party to the other: such arc

contrarts for marine insurance, and contracts for tlic

formation of a partnership. In these cases siiciir.-

may l>o fraud.' So ayain, in the case of tlie contrai i

Itetweon a company and a piTson taking sliares, tlic

Courts have held tliat there i' an ol)li<,'ation to diselo-.'

material cireumstances.'

In the case of a cimtract for the .sale of a chattel

havin'4 a latent ilefcet, there exists an olilijfation I'l

disclose that defect.'

§ 709. (iv.) Sometimes tho ol)lijfation to disci. is.

arises from the course of the ueifotiation itself.

It i;; evident that the makinj:^ of one .statenu nt

duriiiu,' a negotiation may create an oliligation to make

another: so, if in the cours.' of a nejrotiation \. mak^

a stalement to R. wliich is false in fact and whi( h

A. sulisc(iuently discovers to lie false, lie is under ;iii

obligation to state that discovery; or if A. make ;t

statement to B. which at the time is true l>ut in tlir

course of the nec^otiatioiis lioeonies false, \. liccoui'S

' mUiia V. non,mi!!, I.. U. c.

Ch. 770, 77'.i.

- St'C jmr I.. Til lil.ackbuni in

Browxlk V. CduqMl, .'> Ali|.. ('ii>.

.-.t p. 951.

^ Xtw Briinswiik,it'\ Ci. v. .l/iw-

fl'TiVy.', 1 Dr. * Stii. ;«;:;; Ci.fnil

Unihniii r.i. of Veiiez [ilti V. A'/.- i,

Fi. U. -1 H. r.. ii9; //tiirhrsn,, V.

Lacoi,, L. H. 5 E.i. 'Jl'.i. C.ius:!..;'

Arkii;i<ihl v. Xfwhuhl, It! CI;. 1>.

:'.fti

.

' llur^fal} V. Tlu.tun^, 1 lliui. .v

('..It. ',10.

.'v.,H»iiai.vfn»na» *9<niHS^*f»mEit\ All^ £•
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oldigiitioii t<» Mtate that iliauifc of fartiiiiiicr ail

to R'
" WIk'Ii," .said Lord Hiarklmru, udtlrossinii the IIouso

of fiOnlH, "a Htatomi'iit or reproaeutatioii lias licoii

mailc ill the Imih) j'kI, ln-lief that it is tiiic, ami tiio

jwity who has inaih- it afterwards < units to find out

ttiat it is untriic, and diai-ovrr.s wiiat \v should have

said, lie <;au no longer honest ly ki'e[> up that .silonce

nil the siihji'ct aftor that has come to his kiiowlodge,

thiTi'liy allowing the othor party to go on, and >till

worse inducing him to go on, upon a stiitement whi<'h

was honestly math' at the timo when it was made, hut

which he has not now retracted when lie has iici-unic

aware that it can lit no longer honestly pcrsevired

ill. That would he fraud too, I should >ay, as at

[irescnt advised. And I go on fiuther still to .say,

what is perhaps not (juite mo elear. hut certainly it

is my opinion, where there is u duty or ohlig.ition tn

speak, and a man in lireaeh of that duty or obligation

holds his tongue and does not .speak, and doe.s not

say the thing he was hound to say, if that was dune

with the intention of imhicing the other party to act

ii[M)ii the belief that the reason why ho did not s[)eak

was becau.se he had nothing t<) .say, 1 should be inclined

myself to hold tliat that was fraud also."'

§ 710. .Vgaiu, entire silence can hardly deceive : but

an imperfect statement may be a perfect untruth. For

instance, if the owner.s of a l)Usines-, desiring to sell it

to a compan\
,
put out a prospectus ctmtaiuing various

statements, each in itself correct, but keep silence on

a material fact, it would seem well worthy of conside-

ration whether these persons who were under no ante-

cedent oliligation to make any statement have not, by

saviuif .something, assumed an oblisjatiou to tell not

IllH. k

liui n

state-

ment.

' IliijwU \. ,s>ri/t, 1 Di- G. M. >V

!>. iico. 703; Trail! v. ISuriiuj, 4

I'l G. J. & s. ;!is, wi'x
('as. at

i>.
\<oO.

'^^1»^:V«MB7-««HF. & •««i«S«3'P'r>i9>
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V. I'll. Ill

'lilikuli.ii

-ulnr-

.|;:riit ti

til.' c ..II.

tr.i. t.

\i. >tatu-
tm v .jhli

^.Ulull.

oiilv tl. • truth hut tlif whole truth.' So when' ii pn.

po.srd cri'ililnr ilfscriho.s ii transiution to the projiosiil

surotic', the (IcKcriptiou may l»e I'videiu-e of a npic

.sentaticn that there is nothing in the tnin-artion tliat

niiiiht not naturally In- ex{iei't<'<l to takf place hetwcn

tln' parlies i ihe tran.sactioii deserihetl.-'

^ 711. (V.) Fiirtiier, it must, to prevent eonfusion, lie

oli.served that there are ohlijfation.s to disclosure wliii h

arise frniu the eoiitrnct itself: as, for example, tiio

oljligatioii on a venilor of real estate honestly to dis-

elo.^e Ids title. This is a duty ari>ii.g out of and sul.-

secjueut to the contract, antl the nou-perforinanee of this

duty cannot constitute fraud i/nn" iieinn coinniiin'.

With these we are not at present conicrned.

§ 712. (vi.) Lastly, an ohligation to disclosure im;i\

arise frcni statute. Thus, by the '.)At\\ section of tlio

Companies Act, IHG7, it was provided that every

})rospe(-tii-- of a company, and every notice invitiii--

persons to suliserilie for shares in any joint-stock coin

pany, should specify the dates and tht names of tiio

parties to any contract entered into hy the comi)iiiiy,

or the promoters, directors, or trustee.-, thereof, Ik tore

the issue of such pros[>eetus or ni)tice. That section

has Iteen re[)ealed^; l>ut the 81st section of the Coiu-

panies (Consolidaliou) Act, I'.tOH, provides that every

prospeitus issued by or o:i liehalf of a company, or \>y

or cm liehalf of any |)ers(.)n who is or has been engaueil

' r..nsi.U'r I'fkw nr„'i/, 1,. It. s. :;.;, whiuli Act wiis in il:< tuin :>-

• ! U. L. .'iTT: aiso tin- ri>visiiJii.s of pfalfd liy the iJ^inpaiiU's (_' '.iii~,,i,,l,i-

ili,. Comiuuii's M' in-..li. ti'.ii) Act, ti.ni) Act, l:tOS, s. lini;, miI.-s>. .1)

lHOS, .<!<. SO, SI, :Hiil >1. S(.|.., too,

(irniiii:o<id\-.L)iither ,Sli,„l Wheil ('v.,

[litOi]A.(.'.4Jl,t:!l; G'.'[i.,).Cii. i;!l.

ami (-). lint .'iri'^ht ol'actiuii :ni_ uivu

.racrnieil iiiplci' the rt'inMU'il sc ti :;

iif the Alt ui 1>507 iiiav U- liil'..!."'!

li|.t.iviiij; />/-n.''7/</Vrv. UW.', [l.s'.iii] ii..twUh>t.Ui.liuii tlie rclie.il. -^i
,

'v/., Cifkill V. K.siri.k; [I'.'i'LJ. .'

t'h. -l.")!! ; ilrcnine v. S/ifnk, []"'']

1 Ch. "iNC,, IIOJ : aliiriMeil s.i,. .-../.-

1 I'll. •".;•:!; lis L. .1. Ch. iSl.

- I.,,:V.JUH>,, IT C. 11. X. S. IM',

Sc. liy tiie Coiai.aiiies Act, I'JLK',

ft'iit'i \. Jir't'iiiir^ '^i.^Utj -V. ' .
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ur int.TC.sfcd in tht> fdrmutimi of tlic . .,i„|,,i„v, mu^t
stiito (lnf,r ,i/;.,) -'tho Antes ,,f mu] purti.'.s to' .-vt-iy

material coiitnirt, ;in.l a roasoiml.le time .iiid pla.c at
wliicli any material < ontrm t or a ((.py tin'roof niuv Ih-

iiispcntod
: provi.Iod that this r..iiiin"Mi.'ut slmH" not

apply to a contra.-t entcrod into in tlic ordinary .•ourso
of the l.usinc^s carriod ..n or intended to l,e .anied on
l.v the eonipuny, or to any .ontraet enteie.l into more
than lsy(. years Loforc the .|ate ,.t' issu.' ..f the pros-
pt'itlis."

§713. But it has novel (it is helirved) heen held
hy our Courts that there is any jreneral oMi-ation to
dH.losi.rc on th." part of a v.n.lnr or punh.-.sor of
ehiitt.ls or .alty, thou^d, the person maintainin.r
Mien.e may know that the other party is aetin- undel-
ail erroneous impression. "J//,/,/ ,../ ,.,/,//, „//,„/
/"'/•

; II.,//I, .iihii 1,1 ,.sf r,/,„r ipii'.yii;,/ rrti,; .,..," '

li has l.een justly ol.servo.l l.y Mr. W. W. Story -'

that -it is the gcurrai poUeyof'the law, in order t..

iiidiie.> vigilaneo and eauti.m an.l thorel.y t.. prevent
^'"'" 'portuniti.'.s of doeeit whi.li lead to litigation, to
throw upon every man the respon.silulitios ot'^ hi> ,!wn
'"Mtra.tsand to lunden liim with the eonse.,uenres of
liH .•areles> mistakes.' '

I am not awar.'.' said [..rd
(h.hnsford, a.hlrossinn; the l[ouso of Lords in the rase
"t /V.i V. (;i,ri,.f/;' "„f any ..aso in which an action
i't Law lias JH.en maintained a<rainst a person for an
all'uv.l deceit, diargiug merely his concealment of a
inateiial fact whi. h he was niorallv i.ut not le<rallv

'^'; -•'.>„..: "W nn,., ./,....l „.,, .,„ly will, 1,,., so,u.. act L-
''i^,,d„jn.,,u,,;tmuhnn,„llti,i tviiU'Mt tl.cr.-ii Jj.ir, „.„„( v

'"-"^ 'W,,s- (,>, ,jHm-um inteisit id f 7mcs/, i/, .'M W. 11. ;;;il. s,-,- .«,„„"
>'"•'

'I liP passu,;,, has Wen cite! § TO."., liot^. 1.
i^ l."i.l .Mai.,tirld in Cart.r y.

' '' <•' y-nv. I'.iio), an.l !,v Kni.'i.t '
^'"'' "^ <'""".'^t« (•

I'"'' '•'. ill -v.7Mwv.,. v'. n„/,,„i,
''''• ^'''•''

'I ( 1)11. --'W If »1 l.-l , :'. , ' r • -.

<Ai :.>~ fli,. |,ri,u iples „r ^ur law, see p. 40:!.

1'.

.'Li;;

Ml.tJ. ,.

H.'ll.'IMlli

jl.TllM .

KJI.Io in

fllhir

|.iil_v.
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aijd
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)..mn.l to .lisrl.me." The niMC of Kent,- v. Th.' E>i>l of

Qvlixfun: irt M\ mithoiity for the proiK)8itio!i that th.rr

irt IK) o])ligiition on ii i)roiM)»e(l lessor of ii house in a

ruinous au.l unmUV .on.lition t-. inform the proixiH.,!

leHsie of its state. In IloMnll v. 'Jhonio.s,'' it \\a~

(lecitled thftt th.- vendor of a .hattel is un.hr no ohli-

pation to .lis. lose a imteul .Icfeet. In Smif/i v. //'////" v
'

tlie Court of Queen's Beneh .leterinincl that the passive

ae.iui.-sren.e of the seller of chattels in the sclf-

,hrt.i.ti..n of the l.uyer .loes not entith th.' latter to

avoid the . ontruet. In (Jrern/iat;//! v. ////Hr//./// tlir

vendor of a house was hehl not t.. he .leharr.'.l lr..ni

enfoninp u .ontra.t for the sah- of it l.y reason .>f liis

u()n-.lisclosur.' of a deed a.-kno\vhMlgin,i; that he xnhs

not entitled to the ae.css of light to the \vind..\vs.

r,astly, in E,hi'(}r,ls-\V<>,<,I v. Afirjorihanks," a contract

was in'a.le for the suk of an advowsou, nothing Ikmul;

aaid or aske.l as to the imomc of the living, which was

in fa.t subject to a charge in favour of the ({ov.'rn.Ms

of Queen Anne's Bounty, for repayment of a sum

l.orrowe.1 from them to rebuild the parsonage: tiic

purchaser tiled his bill for a])e.iHc pcrf.)rmance wiih

.•ompensatiou, but got .1 .lecree only for ape.titic per-

formance without compensation: and from this h-

inetle. tually appealed, lirst to the Lords Justi.es, an.!

lastly to the House of L.)rds.

§ 714. Again, as regards the pur.hascr, he is ii^t

under an obligation to communicate any <in-unistaii.,'

whi.'h niav enhance the vaUu' .)f the thing buuglii hy

him. S.." that, for instance, a man knowing of ilio

' 1(1 ('. 11. 5'al.

- 1 H. .V Colt. '.<0.

I,. It. (i Q. It. '''.'T.

• [I'.lOl] 12 Cli. ;''-4. Sc'o, too, J!i

Ward and Jordnii's Cotilrarl, [t!>02]

1 I. U. T.i, where, ou a coiitnict Im

omisBiou to liUt'loBo tin' I'.k i m.j'

one ciJiivk'tioii liiui lieen cii.K'r^":

nil tlic licence was lieM not tu !- i

niateriiil oiiiisnion eiititliiii: th'- I'r-

clmstr to lefuso to comiilete.

'• 1 Gifl'. 384: 3 l>e G. A.- .1. •.;:';

7 II. L. C. tiOti. St-v :i!?0 //•!;; ' •

8ale of a I'uUic house, the ven.lor's v. Co/m, 1'5 Heav. 140.
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vx'iHtcnvc of ii niiin- uinlcr an cstiitf timy validlv di'iil

witli \\u' ownor who is ij^'iioniiit of this fii.t, witliom

liny coinniiinii-atioii of it.' Auil m» wIhii' u fir«t

Tiiorfgaj^i'f, with power of sali*, hnvinj^ ciitncil into

:iti ai'iaiig*'iii«-iit not aiiioiiiilitig to ,1 Itiiidiiiir rontrai 1,

tor the a<lvantiigoou.s salo of part <>f the tiioit^Miriil

projMTty, aft'TwanlH hoiijfht ii|i at a rciliiccfl price tho

iiitiTcst of the sirntid moitg.ij^t'c wiilnmt inti)rtiiiii<'

him of the arrangomi'iit-* for sah', a l»ill l)y tho scc(ui(l

inorti;ii<:t'e to not asiilc thi' sale, on tlio j^roiiii<l of tlie

MipprossiKti of informatioij )»y tht; punliascr, was «lis-

iiiissdl l)y Loril lloniilly MAI., ami Hiilp>f(|iUMitlv hy
I,or<l <'i(iiiworfli.^ Nor is the purcha-'or liahh' to au
artioii for (Ifccit for misroprcsciitinf^ tho solhr's <h iii< c

nt' sah', or the proltahility of his getting a Itotlor prito

iliMii that offered.'

§ 715. Tho ease is, howover, i|uiio ditferont when, in \;^;^r,s.

addition to silenoe, sonictliing is d";io lo- the one parry
,''.u\,;,',',','t.

to concoal from tiie other some fact inateri.d to that

ntlior party. Thus whore a wall which re(iuired to he

maintained against tho Thanios was imliistriously con-

' oaloil, a hill for apocitie performame was di.-imissed,

though without costs.*

Su again whore colliery-owners ontoied into aconiraot i:,ih.,;,in

tor the purchase of a farm adjoining their colherv cot
'^''""'>-^

iinly without di.'^closing, hut (it would seem) stmliously

inncoiiling the fact, of wliich tho vendijrs won- at the

lime wliolly ignorant, that thoy (tho purchasers) had
wiMiigtully taken 2,000 tons of coal ficmi under the
farm, the Court dismissed the punhasors' Mil for

spccilic performance, and on the vendors' liill ordered
rh contnict to he cancelled.'' This case, perhaps, turns
11 tiie fact that tho thinsj ooncenled was a wromr done£5

i\'X V. Mar If t/,, 'J Bin. C, c.

I'"', IL'O; cf. \\',ill.rH v. Morga,., .:

1'' 'i. 1'. .VJ. at p. 72,;.

ihiimii V. Xiihs, L"-J |ie;iv, tiij.

Vermn v. Ktijs, !•_' Kast, tv.yi.

' sl,irl,,i V. Strnit,.,,. I liro. ('. r.

140. l)ii.tiii-.;iiisli C,,,,!,- V. Wnw)),,

•J (iitr. 201.

Cli. 770.
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^

On -nU-

with .ill

f.iail-.

I'urcthusir

IllllV IIDt

iimke luiy

|iri"-(Mila

tlidi IT

tion.

I.y tlic oii»< party to tli<' <Miitrart to tli«' othor. .\iil

where A. iii,'r«'o.l' to sell his hm.l at 1$. lU a lialf|»<iiiiy

iicr m|unre yiinl, whi<li iimoimteil to al><>iit 5itO/., wlnii

thf r<>rtl vain-' wa.s 'J.OOo/., aii<l the .hf.-inlant n-ki'd ih.

Hftonicy whnrn h.- I'lnployr.l to rah-iilatr tin- iim..iiiii

hofoie the n.ntni.-t wa.s .si-^mumI, not to fH tlie phiinini

how .small it wii.x, tlie
« 'oiirt grant..! an intcrloiutni v

injun.tion to stay pron-rilinns at l,a\v.' In lliU v.

finn/' the phiintitV hii'l ••n»i»h)ye.l an av;'i»l to .sell ,

pi.-t lire, and the .let'endant l.oii<,'ht it nn-hr the hv\u\

that it. had hel..nj,'e.l to a third p.T'oii. Th.' -m-s.- li.i

Huni.'times I., .'ii tliought to support th.- pr..p..sition thu'

mere sih-n.f nniy he fraudulent. Ihit in K,<it>"< v. /v" '

,,f C.Hl.'i/ao' .lervis ('..I. point- d out that the .a-*.- rmllv

turned on th.'
" «j.'gre.s.sive .h-eeit " .m th. pirt.d' ih.

agent of th.' s.Uer : an.l if th-' .as.' .innot he sujipori.' i

on this groun.l it ^ecms not to I.e hiw.'

Kvt'ii as regar.ls a sah' with all faults the in.lii-

trious and activ.- .'.m.'ealm.'nt of faull-s wouhl '

frautlulent.'

§ 716. So, though th.- pur.lia.ser may keep sih n.'.' .-

to the advantag.'s ..f ili.' estate, he must n..t go nus

further than sihn.'e. " A very little." sai.l Lor.l Khlou.

"
is suth.'ient to ath.'t the appli-ation <.f that prin.ipi- ,

If a \v.)rd, if a single word Ite .lropp.d whieh tend> "

misl.'ad the ven.h)r, that principle will not l.c allou,.!

t.) ..pcratc." A.c.r.lingly, in the .'ase I.efore liis Lni-i-

ship, the purchaser having made su.h sugg.'sti..ii ••

what was n..t true, the ..mtract was .set aside:" and m

a .use where a soli.itor hought of a person in .lith.ultl-

who was selling witiiout professional advice, and iiii-

truly represented the nature an.l title of the i)ro|M iiy

I lh„„. V. /,'„.^^n.)/, Aiislr. .'.I. Ila.jUh:h- v. Waltr,^, '6 i •
l

, , ^., , ,.,, l,-,l; ,SWi,,fiW>r V. //.-.(M. i.l. .V>'

.

- 1 Stark. 4.il.
'

,, , . ,,
! Tamer v. Ilnrviij, .l.ic. I'''.

' ""'• "• •'"'•'l'
ITS; ,md H.r Waller* v. Mny.i.i .

•

* See ;)(r I.oicl Clii'linfriTil in /V'A- 1),. (i. !". ^^ .1. ;it \<\k VI-': .-•

V. (htntt^y, L. H. U H. I-.
'''•". /'<"'"< v. (•«p^r, .". My. \- <-r. -.T' .
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.1^ -tiirii that no iiiic liiit a |it'iiroMMi)iiial ni.in svutiM

|.ui<liim' it, s|K'iitir {H-rt'iiiiiiaiiri> w.i-* rffuHi d.'

<i
717. It is |nm.siliU' timt silt uct( whiili woiil.l imt

I iiiistituti! fniiul may v'lt lonstitutc su<li unrainicH-, in

II loiifnii't as to rttay thi' liaml of llif Court. Tin' iiihi-

.it Kll'inl V. Linil /.lihiiliift',' if it is to lu' supported on

the jjroUii(l of til" silt'iHH' of till' lessee as to iju' fact

tiiat ohi' of tlif lives in the HUiTitidt red li-asc was, at

til'' tinif of sij^nitij,' tln' cfintrart, /// >.iif iiii>, rests upon

this |iiiiici|)|e : .mil whs so put liy l.onl .Manners in

'h'riiliu',' it.'

^ 718. Th<' oinployinent of a puller at au<:tions is in

-iinif lihuinstames reganleil as fraud, atlectinj.' the

' nntnut made at the uuetion. The msen prior to the

-iMtutr to he preHontly nu-iitioncd ' seem to fall under

three heads.

J 719. (i.) Where the sale i.s iintiouiieed to he with-

out re-erve, this exeludcd any interference on the part

"' the vendor which can under any po.tsiMe circuiu-

-taiiies affect the ri<i;ht of the hi;,'hest liidder to have

the property knocketl down to him, ami that without

rrt( ii'me to the amount to which the hiLdiest hidtliii"

-hall ;;o.' 'i'herefore the enipl(»yment l»y tin' \endor

ill >ii -h a sale of one or more persons to keep up the

|iri' t' on his Itehalf amounts to fraud in the contempla-

inn of the Court,' and i.s a bar to spccilji- pcrforiuiinc./

Where the venders, a-signees of nil insolvent, put up
in- life interest in certain projierty for sale liy auction

without reserve, haviiiL; previously entered into an

.,,,1 I..II1-

'hll. I t,

li^lt tiji

I'llMlIlK .41

ilUl'tl'H]".

, \vi„-,,.

nil' witl.

ml iv-

t r.

V. .(/./,//,.,,„, .-, \V. 1!.

•itiiumrt V. h'riili'li", ''.')

1 Itill \- IS. I'll.

Sii' ;l!(lo Sllpia, § lei.'; .111(1 SIC

' 'I'MrVMtions uf I'liitty J. mi

'"//'s ..is(. ill Tiiiii'i- V. <lifii,

l-'<''] •_' I'll. ;,t pp. .'(I!)— I'll.

• /"/--(I, S 7.' I.

I'll- Li. I'll c.itii'hli.iiii ill l:„hiii>' II

V. If.i//, •! I'll. .17.-..

'• Tlinriitit V. //./(»(«•», i:, M. ,V W.
.".117, wlicre tlii' <';irli. r . is.- ,iu' . ilc.l.

' Mutiliiin V. Tuiii.ir. .". .M.id. :;i.

As to an inti'inliir^ | iircij^isor l.uy-

!!!^ Ofl' l.\'U!l!!>. -!.• !h:T-r V. S!tuh!::.

V, W. ]!. :\:>0; ;•..; I.. .1. t'ii. .'!7J;

iiii.l cf. He I'liixu-'s f.stnli, L'ti Vxw.

1S7.
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ill

All|»trti.

liluTIv I

hUl.

nrr«iij4»'nu'nt with n |K'rmiii wliow wifi- wiw inlori'-f..l

ill niimiiuU'r, thnt ho !«li'»iilil l>i.l a.i.OOo/. uimI Iw \\u-

I

urcluKMT, un!<«H a higlu'r num nhonltl Im- l>i'l, ,v:>\ tin-

t.icf wiM i;oiM'Hlt»l, it wiiH li« 1.1 to taint tli'- sftli- to tin

.l.'tVii.lunt at thf an. tioii, tlioiinh b-' pur. ha:.. .1 |..,

I'.t.HOO/.'

§720. The KtHt.nicnt thut ;i xah' in without res.i\.

miiv of .ourso- Im- iiUMlitiLMl l»> ..thor Ktutfai. iitn : hh in

ouc <iiHo of « wilo un.ler thf <'ourt, wIutp it was .^tr.t..l

that tin- Half WBH without ri'Moivt-, liut that all paiii.'-

to the Miit ha.l lilx-rty to l.i-l : th.' plaiiitill' hi.l a;;«inM

till' pur.haMor and ran liini u\>, ami the Court of Apjf ;il

ill t'httii.ery lu-hl that the ri'sull of tin- two statrnniK-.

thouj»h n<»t vory . onHisti'iit, was su. h thnt the pur. Iuim i

.•.»ul.l not complain."

Ij
721. (ii.) Whcic there i^ ni» .l.ilaration thut th.-

:mi.i..)..i. lal.' in with.)Ut re.H.rv.', aii.l no rij^ht .'f hi.hlinu' i-

expressly reserve.l to the vendor, and he enipl.>yrt "iic

[MTson to prevent the proiK'rty ^'oin^ at an uiul.r

value; tiii-i liaH ltf»'n th.iu^ht not to be t'lau.l in tlu'

.•ontcniplntion of a Court of K.juity, though it < learlv

wa.s in that of the Court.s of Comini»n Law.* The .li^

tinctioii, h.)wev(r, was .Unapproved of, if not d.»iii)tiil.

by l.onl Cranworth in th.- .as.- of Mmfiiner v. /{<//:

§ 722, InaHmu.h as a . .mtra.'t. if originall) v.)i.l I'V

the Comniun 1-aw, .night net to be . nfore.d by ivjiiiiv,

the defendant in u suit in the Court .)f Chan.eiy tni

spe.ilii" perforinaii.'i' might avail him,self of the .hteim

furnished bv this frau.l at Law, an. I that fornurly In

means of a trial .if the .|uesti.)n at Law."

§ 723. (iii.) Kven in the ab.seii.e i/f any dclaratimi

ii Onu
IHin.r

A .1. f.„

ill Cliai

rorv.

ill. Sovural

' lluhii.suii y. Will/, 1" lW:iV. .a ;

S. C. 2 I'll. :'m'.'.

- Diinnrxk- V. Jl.illtlt, I.. I!. 'J til.

-i.

' Smith y. (iiirkt, IJ Vcs. 177;

Wurnhmrfl V. Milhr. •_' Cull. J7'.t

;

flint V. \V<;,<iiii, !• ll;i. <ll>: ///i -

ley V. Alt, ;i Vi'i". H'JO.

' I'rr r.nrd Wi'iiBJeyilalf iii 7> '-

iiett V. llaitiK, l."> M. \- W. -:.',

Ciowdir V. Austin, ''• ItiiiH. ;i'i^.

^ I,. |{. 1 Cli. 10.

' Wij<4inud V. Milhr,-1 C<n\. -TV.
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that the »uk« in ttillumt lomrvo, tli.- i'm|»I'>yiinnt of iwu

nr niori' |icrM<inrt am piittfrn liaH in all ('utirtn Ixcti roti*

>uli>ri<l fiMU)luleiit, itiRMniurh hh only >>ni> jhthuii laii

111- tici «'M«Hry to |iMtf<t the profwrly. jiii<I tlif ••mploy-

iiii'iit ot moll' rail only !«• to i>nliaiii f tin- piii r.'

tj 724. Tlic liciiMioii III tilt' I iiMi! of Mfftlimr \. //,//ri""i'

iilwtvc iiK-ntioiioil |«;(l tit tli<' iMi^Hiiij,' III' an Ai t of pHrlia- 1* xn

iiifni (till' .'10 .V :{I Vui. t. \H), vvliii li was intriKlm I'll i^i',';

li\ l.iinl St. I^coiiai'di.

TIh' Uh .H«'i tion of ilii-< Art cnartrt that, iiftor tln'^. li.iii

|Hi><Hiii;; of tlif Ai f, whi'n<'\t'r u sali' liy iiiii lion of land

wouiii l)L> invalitl at l.uw liy it'iiton of the i>iii|)loyiiu'nl

iif 11 I'Utl'cr, till' -anu' shall \>v lU'cnictl iiivaliil in lv|uity

H" u< II US at Law.

I.aii'1 is iletiiictl, in tlif Mnl Hntion of tin" Art, to

iiic liiilc liori'tlitann'iifs of whatcvff trniin' : l>iit tint

tlilli TfiKHi of tlu' view of Courts of Common Law
iiml Ki|uity an to frauil in .tionH of fluittiU (if suih

ilitlirenrc I'xist) i.s loft in it» inistint" vii,'our.

§726. Till' .'tth srction of till' .\rt oniKtH that tlii^s..ii

|Kiitiiular.s or coiitlitions of salt- liy auotion "f any laiul

•<liiill >tate, (a) wht'tlier smli land will lie ^old without

iiiervo, or (li) sulfji'it to a rowrvod prire, or (i) '.\ jrtliir

a rit:ht to hid is r«'.si'rv«'<l : ami

(a) If the land ln' sold withuiit rcsorvc, it is not

lawful for thf st-Iler to employ any [tir-<on to iiid at

Mil h sale, or for the aid tioiiocr to take knowingly

any hidding from any such |K;rson.

(Ii) In till- cviiit of the land being sold .siilijei.t to

I le.scrvod priio the Art is silent, but it has been

luld that in the ab.seure of express stipulation, it is

not lawful to employ any person to bid up to the

n -ervfd priee.^

But (t) in the event of a rt'.servation of a right to^'ii '|•''•

/^<•I,Hl.l Wfimloyiliilf ill //,„/- /;)U//,/fy V. .!/<, 3 Vfs. i;jii.

I"" V. /A,,,,,,, 1.-, M. & \v. .;7j. Sfe
u. /;.., V. .1A,,-,A, :: Y. \- J. .•;;;i ; - (i;ni,it v. 'ii/ii,tt, I., it. ;i K.|. (;«.

_L



mo ]>t:rr.st s !•> iii>. At HON

tH>-l)t'.

A-.ii. V. f

,\\r,t !..r-.

t}))' "< llt'l l<i IikI. It I- Itiwllll tor llllll <M t>>l* ItllV •HI'

|M'f<iiit oil liH Ix'lialt III liiit nt xii< li mil (toll m ^u. i,

tiiiuitii I iM lir may think |tri>|» r ('ii I. •!).

'

<! 720. Ah with rij;.iril to iiii'H'|>ii^<'iilitiiiii, "• \Mf..

r«'j,'(iiil to fnunl in ^tiiiM.il, ihliiiitr i|iii'"(lioii- mi'

v\htii' ihi' Imiiil ,ilh'j,'i'i| i- tliiit III' th«' nyriit |ii,i. Ii-i

I'll ihllil |MI<M||H, iiIkI ihi |ililli i|'ul H 'lliil I'M Ih'

j;loiiii«l of lU'iiit or |oi r«'.-i« iHMinii \<y i«ii.to|| of -ii. i

liaiiil. Hut ill iiiliuiiH tor !*|M« itii |h rtoriitain I- thi •

i|ii< ilioiiH laiiiioi ai'iM)'. It the |iriiii ipal ot the tiaiiil i

h ht a^riit wi ir thi' |il.iiiit ill, hf woiihl not Im' ,\\ IiIh it\

loaxHi hiiii'fll' 111 tiial ayfln V in |niII and i4|iii.littir i

III iIk' Hit ol ihi I iitii-<ai iioii : to '^tirh a ca^i' tin' \m II-

i'-«talili«lii il |iriii' i|>h' of liijiiity lliat iniiocrni |>aiiii •

aiiiioi ihiivi' ln'iii'tii' t'lom ihf liainl ol othoi'^ woul I

a]>|ilv, If oil ihr othir liaiid ihf fraud who that of tli.

dflt'lul. lilt's a;,'! Ill, till- |il lilil ill liy suiliu Oh tin- lolitia

\v mid havi- waivi '! I lie fraud and ratitit'd the I'oiitr.i' '.

)? 727. A jnutiiiilar i hi--i of . a?*f< aiidiij: from i!;.

iiyt'iH V of dirt'rtoi>* and tin' fail thai • or|iorati<»ii- ai>

iiirapililo if |i<'iHoiial fraud has oniiiiird iiiuill attciiii ii

111 I hi- CoiutH of lull' yiiir-t, and lui-* fVoki'd a roii^idri

alijc \aiiatioii of o|iinioii ainon^.>4i tiir Ifaiiicd .lud'j< .

Hut till' i|Uf<tiiiii I an hardly ari^;- in ia-«is of -|i<'iti

|M'rfoiiiiaiii •• for ili'- rtasou indiiaii'd in t!n' la-l |'i'

1 1 tliii'.: -fi limi.

KlMU'l H

a m<i'

W^ -til loll.

728. \N ill ill' tiaiiduhiil ai I of a iiUTc .straii;,'fr, •

r. ' -c- l;,,li>f V. ./.;^-- ... I'. I.. .1

r. 1'. •,-1.. ,;i; |„ T. J.-,!.

.><o' -i/ii'i, § I '..'.

//. |././ „.'„ \. '/.",.. Wilin. N..1.

.V. II V..-.

I>.' I.. \- .1..-'.I; .V,../\ ..(

.;-:, I.;

I
|i.- Ii. I'. .V .1. :.;>.) \.,',

/, . (,'1 ./<• lu.'i It'll''!'''!- \ . h, ,.

M. .|. I'l.l :
.V,..,r, ,v,,., .; 1 1, ,, .,

.1, ,;s7
;

\\,,i.,„ H,i„k ,./ .^.,,' .

'

V hi'/,'. I, i;. 1 II. \.. S-. I

M'l'l.'IIIW l'"!u:lll'Villl llllhl; III S

Ih-nwr,'/., I.. I!. .-, r. (', .;!i|, .-

V. /•',./,. i; \|'Ii. I'ii". Ii"i; //', II"' V. /•',/,. (>, ' \|'Ii. I'll". Ii"i
; //. '

' l:'ii'l' r '.. III''! Wi't'iii It'll'- "ill. V. I'lli/i'l' d'afli'tr llllll':.

.;.._... t r tl T I 7 » ./;..;, ...i , ., \;.;.. (';-. ,1!T. .tji. ; ;
I". .'/. ;

'

/'-),„<'/.•-' il'. t:i7: -V, .. Iii,t„-ii„k Miiliin' lliiii'.iii'i I'll. \. •'mni

•I'll/ »'„,„„/„ i;„;iw,i,, »',,. \, ».,„,,. /.•„,,,/ i;. I, I, nil/ i;,.. 1h (,». H. I'

Itni', 7 il'. 711 (S. r, .| 11,11. :..!'': 71 I, 717.

wm



whi'li till- |i|iiiutttl w«H inMtlnT |Nirl\ nor privv, 'li|>rivi-

liiiii lit hitii;;lir In iiiliuii' tlic |M'iliiriiiiuii i- nf u <>n\

till' f
' Til" i|ii«'Mtiiiii hm iKVi'i, It H lulu-Mil. Ini ri

|H'liiinlly nnninil Itm ii|Hiti flu' ;^iii. i.il r'|iiiliilil

pritii i|il«" llirii iKi |Mr.<(»ii fliiiii'^li inii'xiiit iin 'liiuf

.1 Iwiii lit I'luiu llu' (rnuil i<t inmlhii, tin' loniiii. i, it

ii«liii'4 .ili-<i|ii|i|y ill I'lrn, miiM m.t lu> riliiritil. It

llu |il.i|tltiir WiMl' nil H"*.-,!.;!! |mI \.i1ii. i.I I Ij •illliail,

• 1 if till' I iiiif III. t wi re |..ii tl\ |i<iriiiiiii '1, til ii hi-inii

iiii^lit |iri>ltiili|y Ih' iliH'i ii III.'

^i 729. Till' fiii«'ij;iiiii.; iini-^aift' \mh ili-i iim ,i><I liv

Kikiwiih .1. in tlif i aMi- ul f'm,,,, /t,n,i v. Mmi^l,,.'

Hull a niiirli;'i'.i'<' liml lirnUijlit an aitimi Im- t-nc-

I lii'^iiri- i»r -all' n^jain-i tin- iniiri^':ti»i>r, in wIihIi an

"iilcr I'lir .s.iji' \\i\>i niiiilt', of wlii. h tin' niMit-aytr hail

till' ii>iiiliiit. \., an ii^^i'tit lor H., ftir nvviiir of ilif

ii,ii(\ of n'»|ini|>iion, aftiT tin- Itiiiilin^s nf tin- ilrfi n-

lialil liiul i^iiiir Ih-VoihI tilt' r»'«iIVr flllnl, lii'l vvilliuiil

iiiiy inti'iitiiin of nally |i< rfoiniini,' flic loiitr.i. t, wlii. h

iniiluT A. nor I!, li.ul iln' miMiis lo [iiilnnn. .\h tin-

r -nil of tlifsi- liiiLs tlif (Icfiiiil.iiil yavf iiion' than In-

\MiiiM othcrwi.-i- hive ilop . 'I'hf I'lMirt. withoiil ih-

'liii^ whi'tluT the fniiiil of a «traiii;t r uill nr will not

I'li'vcnt •jM'cilic |M'i'('urnianii' in nonii' riiriiniHtanit'-i, lifM

that till' roiuliiit o( \. ilid iiiit. If the till IT nii-lakr

"t thi' ili'lrinlaiil is a ilcfiinf in .>.j>fiilii- |i'ifoiiiiani'«','

I' woiilil M'vm that iiiiHtakc |)rotlui(i| Kv ilu' fruiil or

iiii-i oiiiluit of a tliinl party iii.iy aKo fiiinish a ili-tcini'.

^ 730. Tin- ctl'i'it of fiaijil on thi' loiitiart taiiitcil liv n,,.

n ixti'ihls to the tntinty of tin' miitiart, thoiii,'h thi\','J;'

li.iinl may only have arisen or liccn priitiscil as iiijanls '

'

"i" trim or Olio part of that fontrart. Hen. flir part\

Liuilty ot thi' framl laiiiiot infon-i' tiic roMt,ait ;o aiiv

•M'lit, even though lif may waivo tin' [i.nt .liVrrtcil hv
i !h' Iiaud.

:!•;

tnui.l

u i|„.

' I ..ii^i.l.r r„l.l;it V. l:,n,-h, jii

IV. .".J I.

-' ;: cii. 1 1. :.i.

?5K,';^ial^S_ ^TTcUL?'
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So iloi'~

iiiiiri'inf-

-•ututioni

V. Ifl,'',

Uiui:

.

§ 781. Till' Hanif ri;«ult8 follow from inirtrcpresi-nta-

tiuii, iveu tlioiijfh iiinot cut.

In u ca^e wheiv tlieiv was ii inisnprcdeiitiition wliirli

the Judjic cousidcrtd not to havi- l)ocn wilful, Imt tn

have iiristu from misuuderstandiiij; as to tlu' surnudcr

of a Itast' on part of the proncrty whiih was to l>f

ixciiau^ed, and tia- [ilaintUr oH'crt-d to take th. laud

sulijott to tho lease, and thus, as lie contended, to uMtle

by the eontraet, exonerated from what was affee.te<l l>y

the misreiiresintation ; so that the (juestion distiuetly

arose whether the niisrepreseutatioti avoided the eon-

traet ill tub' or only iiihinl Inn-; riuuier M.K. naid,

" theie is no authority anywhere, no ease where ihi

Court lias, when misrepresentation was the j^rouud nt

a eontraet, decreed the specific performan(;e of it ; and

nothinn wouM lie nuue dangerous than to entertain

such a jurisdiction. The iiriniii)le on which iierforju

ante of an agreement is compelled, reijuires that it

must lie clear of the imputation of any deception. Tiie

conduct of the person seeking it nmst he free from all

Mame : misrepresentation, even as to a small part only,

prevents him from ajijdying here for relief. The reasiui

of this is obvious: if it be so obtained, the contract i-

void both at Law and in Etjuity. When an agrecmeiit

has Ih'cu obtained by fraud, is the etfeet to alt<r it

partially, to i-ut it down or modify it only? No; it

vitiates it /// ti'tn ; and the party who has been drawn

in is totally absolved from oldigaticin. if so, what

equity has the other party, who, by his misconduct lia>

lost one contract, to call on the Court for his benetit to

make a new one? If the defendant were williuu to

consent t(j it, and to enter into a new agreement, it

would be a diileront case ; but if he refu.ses, if he insists

that he is absolved from it, what cipiity can there be

in favour of the other ?
" '

5 732. The view thai fraud opeiates ..u the cutip

' I'istoh;,? Clerii.vut v. Tc^liiiyh, 1 J. vt W. .it I'p.
It'.', VSO.
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lotitnu't Wttrt Jidoptcil iin<l ii|i|)r<>vrfl Ky the C'duii of

Appcil in < 'liainery in Rmrinis v. H7(/7(r»//i,' wliitli

wii-' II suit for rcHrisrtiori : where the (letonddUt urged

lliMt justici- would lie done not l»y resciudiiiL; the

lontiMit, hut l»y dirof-ting the repie.seiitation to l>e

made good : liut the eontontioii was lejecti.'d liy

Knight Bruee and Turner L.-i.I., on the ground tliat

till' nii.sreproHentation giive a right to avoid the entire

loiitract.

§ 733. Tlie eth'ct of fraud on the rontraet i-. twofohl.

Kir.it, it renders tlie contrart voithihle at tiie election of

the defrauded |>arty : se(M)iidly, it operates as a persona!

liar to specitie pi'rfornianee. These two efleet.-i are for

many pnrpo.sepi distinguishc.'ole : for example, the righi

to rescind mav he Ic-st, and the right to olijeei to

s|ieeitie performance may remain. These two elVeets

wdl therefore he cousjdored separately.

§ 734. Tin- first effect of fraud is to render the whol.'

contiact vnidal.lo, hut voidahle only. The contract is

not void : it is not a nullitv. "' It is now well settled,"

said Lord ("amphell ('.-Lin 77" Z^'/'ox// iiml (Imernl

Lui A^y/u-inii; Cn. lii'iji^t, ml v. A>/>:ccii(//i,- "that a

eontraet tainted hy fraud is not void hut '<nly voidahle

at the election of the party defraudeil. " It is valiu till

disaffirmed, not void till affirmed.''

§735. From this distinction, many important i-on-

>ci I uenccs follow : it follows that tlie defrauding party

is hound imtil the defrauded party elect.s ro the contrary,

and that he can never set up any invalidity in the

' ontract : it follows that the defrauded party is enually

''oiuid, until lie reseinds :
' it follows that the [impcrty

' ; l)i' (}. & J. UO-I. Srf rtlsu .".40; I'l-'/dhiirt v. Mviihmnn,, .',

!< ,if/i/ V. ramiiiui, .I-''. Mail Cu., App. (.'as. s;!l.

I- I!. '-' Q. M. ,-)S0, 5S7. S«t; pir I.unl C.iinis in Itm-

liii'rr Si'lrer Miiiiii;/ >'". V. .'^tiniHi,

- '' Kl. ,t HI. 7(11. Srtalso .Vi'.o/'s I,. It. t II. I., at p. '1'.'.

'V, - DcO. & J. ;iS7, •!.'!! : rhrh i A';/...?/' airl (i'luriil Lift .!>-

1. /'.'far.H, Kl. 1!. & !•;. UH; Dakfs siirano <iK, lii-'iistued v. Ayi'-u.jl,,

\. r,ir,iwiii'/, I,. 1!. L' 11. L. :',2:., i; Kl. vi;- 1!!, 7i;i.

Till' tw...

fold effort

..f fiaiiil.

CoiltlMi t

voidablr,

lOt \oi(i.

ijiieino~ of

lOUtnilt'n

l)L'iii;;

voidai'l.'
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-io!i ini-
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thr siil.j.r.t of till' .oiiirii.-t passes to tlie pmvlii-.r,

wliotlicr (k'fmiKliii'^ or .Ifniudcl, until iivoi.lan.-.-
;

ir

follows tiiat all m Ml.- .linpositioiis l)y the .lefniu.liii.:

party to tliinl persons not parties or privies to ili.

frau.'l are viili<l, so tliat tliinl persons iiiuy a.-niiiiv

al.solMtf inteivHt^ and ri^lits uii.ler tlie fraiidiilni'

.ontra.t ; ' and lii>tly, it follows thai the .l.fraii.l. I

partv niav, l»y elci-tin^' to !» hound or Ky losinjr his ri-!i;

to ri'puiliatt', heconic al)sohitely l)ound hy th«' .outrarl.

iiowriKi.t ij 736. The ri<,'ht of resrindiiig a rontia.t may, how

In.'yTu''' fver, h.' prr.luded »v lost hy any <«ne ot t!i.' folh.wiiiu

'""''"'"'
ciiviinistanc's, vi/., (i.) im|.ossihility : (li ,

fhr vcstin-

of an interest under the contra, t in an i lo.-.Mit per-on

\vhii;h ivnders reseission ine<|uitalil.' : (iii.) the' .h.-tiM!,

..f the .lefrau.le.l party t-. ahide l»y t!ie cntiact : "i

(i\.) til.' inahility of the ditVaudcd party to p.-rf.-im

th ohliuali.)!! which vsts ui>..n him to make restitutimi

on his part.'

§737. (i.) Th.' rcseissiim has heeom.' inip>)ssihle wii- ii

\t< olij.'.'t is t.) get hack something whi.h is actually

.lestrov.'.l, as, -.//., if A. .s.aight t.) rescind a c..ntr;M t fni

the >aie .)f a sheep t.) B., which sheep B. had killed aii.l

eaten.''

The res.-issi.iii would he e.pially imjiossihle, hut l-i-

a l."ial an.l imt a |>hysical r.a-on, if B. instea.l •!

killing the sheep ha.l sol.l it ; hir the contra. -t l).twrrii

A. an.l B., n.)t ixing v.)i.l, v.'ste.l the i.r.)p.rty in 1'.

ami eonsi'ipiently hel'ore resci-sion 15. .'ould make i

uood title to <'.
. an.l ('. coul.l h.)l.l free from any ri-jii'

of rescission in A.' It is t.io hit.' tor the .hdVaU'l. !

ven.lor to deelar.' his ele.-tion to n'scin.l when ilie

propertv has [>assi'd irom the frau'lulent veiide.' t" i

third person.'

' st,rri,f;>i \: X,ir„l,'n,i. \
' r. ];. I'nthior, <iii .'•iiitr.it .!> V.

.

: S-c l'hj>l':h V. Ijji.'On, ,ii,d Xnrll, ' Kln'lsf.n.l v. .V. //.l/, 1 1 l.X. •

n\st,n) ll-i^hr.i,) Co., \.. li.
"

K.x. /.o.-(/v. 0',-..«, l.-i M. .V W.Jl. ;,'-!'.

.,, 117.//" V. ilai-U-, li.iC. 1'.. "1 •
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«( 788. (ii.) Tlie reHiissioii is iiieiiuitalilc whin tliinl

|ici><'iin iniiocfiit «)f the fraud liavr at(|uire(l inti'irsts

umlcr till' ciiiitnict, ami such iniiocciit |iei'-iiii.s \v(»iil<l

(()iiMi|U(iitly Ir' iiijurcil Ity it.> rcrtcissiMU. So in thr

L.'roat case arising out of (hcniid, (lurncy iV Co.'.s

tailurc, it was lield liy the House of Iannis that the

|ier.'ou who look shares hy reason of a framluhnt nii>-

nprcsentation could not after a wiiidinL;-u|i order

ri'-cind this contraet, and have his nan>e lenmsed from

the list, Iieiause the creditors of the coni])any had

ari|uire(l an interest in tlie enforcement of the contraet

wliidi, as they were innocent, the shareindder could not

duleat hy rescinding,'.' This reasoning, of course, does

not a[)p!y to private partnerships: to allow resci>siipn

u^aiiist a eom[)any after windini;-up would lie to inter

fere with the rights of creditors, whilst to permit it in

the ,;ive of a pi.vate partnership leaves all their rights

intact."

§739. (iii.) An eleeth.n to aliide liy the contract

will prevent its rescission. .V person defrauded into

making a contract has hut an election, and an ele<-tion

nine lietermiiied is determined for ever.' Whether this

election must be mach' within a reasonable time, ov

whether the party entitled to elect may do xi at any

time, nnless he has in the meanwhile lost that right on

>'ime other gn :ud, .is, e.g., the aeijuisition of rights by

third |mrties, .
• (juestiou left open by a modern case

I'll this suhjeet.^ It is certain, however, that in the

ca<e of rescission for fraud, the election once determimd

' i''l:'.-v.Tiir<jwiii(l,],.li.'^UA,. Ilaihmij r.,., I,, l;. 7 Kx, -1;. ;;i.

-'"; Mi.it r's ain', { IV (>. \' .t. .">"."). ('(HisiiiiT (ii'i-tlmi v. ^V/c', I'-'.i'.ij '_'

- Tii,lni,IV.Cily<>/oJiis,/,'ir I!m,/,; Q. 1'.. (ill, lil'.;; ;lli.l I'ni/.'l .S/',."

'. A|.]'. (';is. III."), oliservfci iiihui liy Miic/iineri/ Cn. nf t'ni^ii'hi \. Ilriimt.

'^\\r\\nj A.m lie Itouiiilmuid <'nllii-rij [I'.iOli] A. ('. at [). :i;'.'.i; 7s I,. .1.

' .,
;^:>'.i7' 1 Cli. at p. .S.^J; .hiiia 1'. (

'. 101.

\. X- 'ri,;,/,/,-,,,/^ \;\ \pp^ (^'.i^.,^ ;;os_ 1 ^V,„-,i',s(/)/ V. t'ldveis'i/ Jinn':,'

•'-- liisuruKcr Ci/,, I,, i;. S Kx. \i\ I'.u,

' Ci.mvn^ ]y\-^, l*!!»'Ct [•!!. C. '1, »!.irt!{'!'.l:irlv 20.". Sit. \:::- '..::'.-:!:.::

' '"t'f, V. Londi'H 'I lid Nvrlh Wnstini v. Stmt, iihi snpia.

II, Ur,. j,.

-iuu ill

ii|iillalili>.

li'iii I,,

ul.iili. In

the I'ljli-
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Contra, f-

til Ink..

(Inw ,ir,

tii-ii miiv

}--lt'ctioii

liiinl.

iv. Iii-

iiliility t<i

maki' ro

^titutioii.

in fiivour of the ..mi nut i>it'elu.K,'.s iiiiy -auImchi. iit

rescission.'

§ 740. lu the rim- of .•ontriictH to take rthiircs in-lu.' .1

})}• ;i iuisrei>reHeiitati.>n of the olije.tM .)f the company, n

is now (l.'tonnini'.l that the date of the allotiiu^nt of tin

slinres is the very hitertt thite to whi.-li the rea.ionahlr

time for . Icetioii e.xteii.lH.'

i,>

741. Tlie election to iilii.le Ity a .ontnict may !» l>y

express wohIh .•: may be interretl fnun acts ihnie with it

knowh^.lf^e of the invalidity ..f the contract.' The . l.r-

tion irt !ii-t ncies.sarily f.)rnial or t'.xpn'ss.

.\s .soon as th.' frau.l is .lis.'ovcrc.l <'>•' '"'oht (<> el.M i

arises: ami if thia has heen exeni-sed l»y athrminj,' ili.

contract, the suhse.iuen^ discovery of fresh imidents ..t

the .same fraud will mu ^ive rise to a new right lo

rescind.*

§742. (iv. ) The per.son wlio seeks rescission and

thereby restitution to his state liefore the contra. 't niu-i

do the like .»n his part and make restitution :
" A'^ -'

•

/iifiii ill hi'i'i/ruiii,' said liord C'ranworth,' "' can only In

had where the party seeking it is able to put those

against whom it is asked in the same situation in whi. h

they sto.xl when the contract was entereil into."

If by any act on his part, d.)ne even in ignorance .,t

the frauil, the .lefraudcd party has ma.le this iniiM.ssibl.',

he cannot obtain rescissi(m : "" as, ..//., if A. ha> l.v

frau.l been induced t.) buy a .sheep of B. and seeks ihc

' (',li,ilil>.ll V. Fleinin;/, \ A. A: l!. \\ Loifluii aud S'irlli I1'(.>/m/( /,'-'-

\(\: ('I'lW/h V. Lhinloii tiicl Si'i-ili iiMii) ('".. I.. It. 7 Kx. -'i
;

.I/'.,,,.-./.

W'fltrii ItuUii'tiy (u., 1.. U. 7 l-'.x. v. I'nii; ,s,t! .U'lrinc Iiisiiraif <•.,

I'l;. Sot" also th,t,j V. ffrt.r, I,. 1!. 1,. K. - Kx. I'.'T, l'o:t
;

i'uit"! >''

S Ex. '-'1!'. Mii':lii iiery '
'". »;/ <'aH(i'lu v. linn-'',

-• t)-//.vsv. Tur.iuaiul.l, i\.> II. I-. [!'.«»'.'] A. Cut i..;i:;:t; 7s I,.. I. 1', i
'.

:!J.~>, ami iiarlicuiiirly .'i">i:, wlieio tlu' U'l.

carliirfasrs ari' cmisiiU'reil. ' '''iiiijihtll ^^ Fltmin;/. \ A. X \.

• ^u'Lord Lyii'iliiirst iii A'ltf<""/ 10.

V. S.aal', <; CI. & Fill, l.-f.'; Mar- In n;,/,n, J!;,,/. <'/ .^-..tl., J x.

hryd' V. Wtekn. 'J.- i'n-.ii. .ijo. ,i./i/it, L. U. i ii. i.- " . a: p.
:

Ccniyn, Uis;. Election, c. 1. i-'luii;/h " i<.C. !i'''i.
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rcpaynunt of the money |iai<I to B., ho mu>it oHor to

rpstoic thi' slioep, and if ho has himself killed the shecj)

lie cannot seek .such rescisxion,' though he may ><til!

niaiiifaiii \m action aj^'ainst H. for the fraud practised ni

him. .^o, a<i;iiiti, no frauil in lirini^iii<^ aliuut a inari'ia^t>

settlement will onaltle the defrauded party after marria^^e

to rescind it.^

In the case ni Clurki v. lUcL^o,,,' the plaintitl' .so-jirht

t" rescind a contract for the sale of sliares in a mine,

and the followinjf facts were htdd to he .several grounds
uf (ihjection all falliiie; under this principle ; (1) that lie

had held the shares for tliree \ears, and that they were

not the same sliares at the heglnnint,' of the time as at

the end ; (-J) that he had recei\fil dividemls
;

(;t) that

he iiad concurred in the eoiiver-'ion of the concern from
(1 partnership on the r;ostd)o()k principle, into a joint-

stock corporation ; and (4) that at the time of the otfer

to restore, the company was hein.u wound up ami all

chance of profit was gone.

§ 743. [n a .sul»se(juent ease in the House of Lords tlie

plaintiff complained of frainl in inducing a contract on
his part to take shares in an nniiieor{)orated hanking
cmpany : and the cireura.stances that the plaintiff had
in iguoraniM' of the fraud taken part in proceedings to

convert this ccmipany into an incorporated company,
and that the company was in course of winding up,

weic held to preclude the plaintiff from rescission. Lord
' i.inworfh thought that the former circumstance would
ot' itself liave lieen sullicient.''

(7„, .

Duki

lt,^/, ,;(

liiinl; [1/

ScotliiHil

V. A.ldu'.

' S,.,. Cl.llkt V. DhksuH, V.\. W.

-V i :. I ts. A7.,//'s <„,,, , ;; i)„ ( }. ^^ .1.

'^,
i:!l

; Matuiiu v. Trtilnmick,

'- \\ . II. I 10; ili-'llt LuXl-lnhiDliil

lv;,:^r,iy r„, V. Mn.iiuiii. L>,-, Ii,.;iv.

~'' 'I'liis case, so far as it ilctcr-

''"'•'I tha; tlif iilaiiitiffs lia.l 1,,m

ti'f^r rcraeiiies bosi.les rcsciHsi,.]!,

/'./(•'.,
,., L. 1

1

S I'll.

- ./<-/,/,.«/.,/, V. Jul.listnl,. IlL' W. K.

loii;: .;;•. w. It. .",o.

I'll. 1!. \- K. MS. Sre, t.i..,

.sheijUt'l Si'-hl <;,. V. I'li'i!,,. -J

',•. H. 1>. Jll, 'JL'.; ; I'r.iith.i.t V.

Macphenvn, '',
.\]'\<. ('as. s:il

; ami

lOIisiiler Mtihtriii v. Tml. imi-k. IJ

W. H. 7tO.

A.hli,, L. ii. I U. 14."
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HKKKNfKS TO TIIK AiFloN.

Witli tlu'80 i»rc'vi(>iiH faHOM miiy piolitul'ly !"• "iiii

|ur.Ml thr .-iw.- of .Ham v. X,,rl>i;,;ri':/, .lis.) in til.

H.msc of I...r.k' TI..T.- th.' phiiiititl" hml Ik'.'U l.y nu

ivi.r.'.^<-nt.iti..n imlu.v.l t it-r int.. a |.;irti..M.shi|. nvuIi

tl.c .l.'f.-n.liuit, aii.l tlu! pluiiitilV vvu^ UM i...t to 1... pn -

.lii.lo.l tioni r.'s<Mii.liii,- til.' .'..iitmrt l.y r.Ms.m ..f tli.

.•..u.MTu's havin.,' -'.n.' tV..m Lad t.. w..is.- .luring th.

tiin.' l..twi't'n tho ...iitra.t iiii.l thf a- ti.m.

§744. The rtToipt i.f .livi.l'ii.l-* L.t'-'iv .lis.dvi'iy -l

tli(> fraud was folii"! u|.«>ii in tlf '•:i-<' "f Cl'n/.y v. J)"-L

.o»r (i.H prtMluilin;; iv^.-issi..!. ; aii.l tlu-re aiv ..tlu-r autlh.-

riti.-s t.. -h..\v that, at ('..inm..ii Law, ilu- ro.'i.pti..iM.l

;,nv l.riirtit umlcr a ...ntiwt will pif.'lu.l.' it.s fsfi-ini,

f..r .U'fiuilt ..I pcrf..rmiuiri- l.y th.> ..lluT party/ Hm a

is Huliiiiitto.l that 11.) HU.-h ni'h' pnvailrt wheir the r.'- i^-

Hinn is ..II th.- gr..iiiiil ..I' fnunl, aii.l that whef a l..n.tii

has hvvu received au.l is .Mpal.le »\' ivst..rati<.ii . ilh.i i .

kin.l i.r l>v wav .'I' iiimpnisiitioii, aii«' the .lefraii.!..!

parly oller^ su.'h rest..rati..n, h.^ has not h-st his li-hi

t.. l.'X'illd.

Vi,v to ivturii to 'he illustration of the sh.i'j. :
il,

iM'fi.re the disrovery ..f the frau.l, A. has >hean-.l tli^

she.]., it app/ars r.'asoiiul.le to h<.l.l ! hat sn.-li ehun-.' m

the eon.liti.in of th.' sheep will not .h'prive A. of lii-

riuht to r.'s.dn.l, if h.- ..tfer t.. r.'store the sheep ai..l

a.-eoiint for the wool.

^. So, in /•-'"'•/ /l,'iiir/oii,i/> V. nV/(/^' the H.mse ..f I.opi.

held thai the .-onslriKtion of a warpins^-.lrain an-

in.losuiT of a ...inm.>n wouhl not have preveute.

r.Mission of a ...ntra.t for the sal.' of the laiel "ii

tho urouiid of mistake: aii.l in T/o fJi»l-'(>/ /V/"A""'

C". V. //',./,' the Privy ('..uiicil to.ik th.' same view "t

III'

till

' !'. .\\>\<. e.iH. .".'IS.

- Kl. 11. .V i:. 1 IS.

JIdlil V. .Sl'V.', .") 1.I1>1, ii'.!;

llhKhhurti V. Smith. •-' K.x. Ts3.

1 I.. 1!. i; II. I., '.'j:!, i;:;-'.

1.. II. :< v. »'. '.^-1. I'^i'.' :'i^' /'

('nuiilitiin ,1. in hr/i^sif 'Unl <i

].,/ ,i.,wiivr;,n (\-., ;;•;;!:•-::•' '

Ays'xniijli, 'i '-l. ^ ''1. "''!•



ritAi:i>.
;!()'.•

flic (a. ts that |M».s.sf-,.si..ii had lircn taken uii«l.r the . (.u-

tiMit iiti<l a trial well Hiuikfu. In that .a-c th«' ('..uit

1m juw liiul ofl'ii,.,! an a.-.oiiiit <«( ihc piolit ol thr wi'il, if

iiiiy, whiih was n<it arr.pteti.

!i
745. In fhf rule as alM.v.- st itc.l,' th.- a.f pir. liKiin^r |(,,i„„

n-h...iti..ii is r.'ftMrnl to thr jiaifv ImmiikI tc ivsKuv. Is ,'|','',',',| ''',',,

I! I'SMnlial tliat it -.huiiM Ii,> by his acl, or is it cnounh !"'-'''''

that ivfii '.y iinothiMs art the rr-toiation is inipo.ssilih. .'"iiiiini

I" ntiirn >>w.' nioro to thf >li.r|.. Can the .[.•tVaii.l.'.l
'" "'

IMihiiasrr .laiiu to r.-rinM thoii-h the .-.hri.|. lia\ e (lir,l

liy the art ot' Cod ! Till' point .sc.ins to hav.- ncv.r
I II 'Ii'i iilcil. (hi till- one side there are <a.sc^ in whirh
uv found >,Miuial .siatrnnnt.s of the law whi.li itnply

tli.it tlir inipo.ssiliility of restoration from whatever
'aii-c is a liar to reseission." And it may he opon to

ijUr-iion whether any real di.stinetion ran lie drawn
i» 'ue( n the inuoeent a.t of the (h'frauded party whirji

l'i(rhi(h'.s him from restoration, and the a<t of (iod, or

"t a third person, lea<ling to a ,-iniilar result. On the

ntlierside is the language of ( 'roniptoii .1. in L'/<id, v.

I'-'/.y,,,,,' that "the true doctrine is that a party can
never repuiliatc a contract after, liy his own act, it has

'"•'onu; out of his power to restore the parties to theii'

iiii'jiii,'d condition."

^746. As our law is far from clear on this point it ii„.

may he useful to rt/er to the principles of French Law j" ";"' ''

a- -\[)ipunded liy I'othicr.^ Aeeonlin^; to him an action
i'l' nsei.s>ion was not prccludeil Ity the change or

'i'-iruition of the thiuLr sold. If the deslruitiun took

I'la'
.
without the act .)f the plaintiti' he wa.s not hound

t'l uo more than he could, if the horse had died, the

I'l liiitilf mu-t give hack his sUn : if the cow -old had

',"", §7:;i;. A). p. I'a.s. ^;;|. Sec, i.n., >/„m./,/
fi 'iif V. >,/;-, :, Kagt, ii'.i; Xirki/ („. V. </,///„. L' i,>. \i. ii.

t'l i h'>ii:i. \\ S':tith. '2 V.x. 7s;l "C! "•':>.

' 'I'r.iili- ilii (.'Miiti.it (Ir W'ljto, >s.
• 1''. iV K. IT),"! api'ruved in

l',;,„',in-t V. Mii'-nhersi'ii, a

2 1!
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I mil I

lIllC. IllPt

ii-iii.'ili.--

iIi"|imIi

nil)

ilUtl of a ...iittt'^ioiiH .liM.Hm-, an<l Ih-oii liurinl, Ik- lu. .1

r, turn nothii»«. II. •»» tli<' "»l»*^^» '»''«"'• '•»^' ' li">iK'' "'

(lc>tru. tion w«h ihi.' t.. tlif u.t of tho pliiintUr, !».• w;.^

Ihuim.I t.)a....uiit to til.' .MiMi.lant for the vaUif «•! th.

tliinji I'Ut iliil not lone U'\n a.tion.

^ 747. TIk- I'i'A^it to r<M< iu<l «lo«'s not uri^o from an

iuno. .i.t niisri"iMv,i..ntiiti<»ii. unl.-sM it 1k« hu.I. as t.. .hIi..«

that then- is a .otniilit.' ilitVer''n' -• in Hiil.Hiun.r ImIw., i,

Kivrnl'iM ^vluit wa> Miip|M).se.l t.. !..• aii.l what \va> taken .hm ai in

' ' " "
(un^titutf a fuilnrt' of i ou-«i<l<Tation.'

)? 748. It ninst not Ix' a--uu»<<l that in fVtMA >
««• in

whiih tht! ri-ht of r.wisrti-.n is lost, every otlu-r ri-iinHl\

in ri-s|.oit of Ih.' tran.saction is h».st also. This i.. ik.i

thi> caso. Thus a jH-rsou in.lu.r.l to tak.- shares I

frau.l niav have lost thr ri,i,'ht of rLvscin.lin- th. mu

tract. l!ui may yot «».• the deieiver for in.h'iniai)

a^'ainst th- h.ss rosultini; from tho contra.t." A pun

i^yA authorizes an auent to Imv shares at M. |»cr Amv

.,n the a^'.'ufs representation that he can procure Unm

for that price: the a^'eiit has in fact just hoii.uht ih.n.

for •-•/. a share : the principal having soKl the shar.s

hefore the discovery <if the frau.l cannot rescind th.'

contra.t. but may sue the ajienl f..r the ditfer.-.'...

hctween :'./. an.l -J/, per shan-.'

i-.iuai. I?
749. The He<<.nd etfe.t of frau.l on the ...i.inirt

trr'''' i^ tl>«=* • i' "opt-rates/'iis expressed l)> Lord Lyn.UnnM

^'" ' " as a i)cr.s.>nal bar t.) the relief." ' This is an op.ia' •»•

in.lepen.lent of the r.'.s.i.ssi..n ..f the ...ntra. i :
.I'l

though there .an he n.. .l..ul.t that, where the defrau.l.a

part" has ele.ted I., he Iwuud hy the .-outra.t. h.' ha-

Ki:iua i-

' Kri.ii.i/y V. I'liwi,, ,
.Ir. M'lil

(•,:. \.. I;. - Q. l'- ^''- >^''l'l<»' V-

Sorth Etf-ltri, Stit < '<>. I III' resci^'^iuii

ol f:xt:iitcil ci'iitriict lor Miilc of diiittfl

,.r I lidSf in aitii'ii "ni tlio .'ruiimi of

imioifiii iui»ii'i'."*i'i'''''"''/i i.''"-'"'J

1 ell. ''•'2{i; Tcrriiua v. Utilton, I.. I!.

S C'li. lib. ( f. i'"" "• ''/oiCMT, ".

C. I'. 1>. ''"'•; •."' -I'/'"" "' ^' "

.: IWk V. <:un,>;/, I.. U. '• ". I.

:i7T.

> III //.<n/.s V. I<,.M','> I'i' N -

at 1'. T.'il.



KIIAlli. U7l

nU» waived tliu right to iiiHiMt on tin- |M'Moiia hai-,

it iliioM iiof follow tliiit In- hiiH alrto Io.hi flu; rij.'li( to

M'l ii|» that liar whore reH.irtfim Iwh Imtoiiii' iiii|»..-<^il,|e

tr.im the intereHtrt i>C third jhtsohh, or fVoni the itii-

[Hhsniliility of n-Htituiiori Jiriniiiy cithiT from the U( i

..f <;o(lorof third jm-lsoiis or from hn own a. t l,t'fnre

ktiuwiedj^r (tf the fraud. In idl iheM- . a-.s, ji j^

iuiKcived thai i hi- del. ii.lani inii,'lii -^till urj;e the fraud
as a liar to h|m'« ifir p.rforrnfin. e ;— jusi a^ at < ommoii
Law he mij^hi. after havinj; lont U\-< ri<;hi to res. ind in

any ol the ways lant iiidn at"d, luainiain an a. tiori of

(leieit a^aiuxt the di-fraudinir |i(iitv.'

All inno.eiii misreprestntatinn may, an w.ll as ai.„„„,,.

fiamlnleiit one, .on^titute a p'i's. iial liar to relirf
'"i-'p"

• TEA W\ wlU.lUoi

§750. W her.' it apiiiais i|mi tlir exemtion of a Kmu.i ,„

"'iitrart in the manner in.si.^i.'d on l.v the pl.unt iff
"'"''"''''

vvill result in a fraud upon thr piihli. , the Court will

tint .iifone the perfoi niaii.e of the defendani's part of
ill'' i-oiitra't. Thus in a .ase where the nlainiitl's

-'lUU'ht to compel till' defendant to p"rforiii an alhucd
.ontiart liy him to edit a <,'uidedioo|< with a title-pa;-.'

-tatiii<f it to he the work of K. (a well-knowu editor

«( sii.h liook.i), who, in fa. t, had nothini,' to .lo with
it. It was hehl that the .lefendant was Justitie.l in

staying his han.l and lnvakinj,' ..If tin- delivery of
'•"py".if his maniirfiript, on the ;,'roun.l that -u.ii a
ml- paj,'c was caLulateil to de.eive the pul.Jie.^

II-

'/'•'.•.'.. .r.//,, I J. .V \V.
(1. Ill,//,,,,,, V. ,/.,,„.•., i", I,, cii, i;,

si.

'tii;
'r-«"





r.vNAIMAN NUTKH.

I I II nil.

Ill W nhiiMli !/ \. (iiiffitli it III.. UMl.A.U :L'T. llii'|tliiiii

III) iii-^iiiiiiii'tl Midi III)- th'fi'iiiliiiiiN. liriltltlio, for iIm'

l>iin ti.iM- <if ilii' hiiiil ill i|iii >>iiiiii, .iikI .11 ilini'ijiii liini'N

nliiaiiinl frmii tlii-in MtiliiiCH ;;i\iii^ him ilir )i|tiiiMi to

|iiiri hiiMi- tnv ?fJ(t,tMio, l>i-r)'iMliiiii<.. liritlliliw. Nil ii|t tlial

ihiof II) }'i>liiili)iiiM \\«ic liihl Willi |iliiiiitin ti» llnir ii;;)-iit

Willi ill)' \i)'w (if )'H(( I iiii: ilinniyli tiim ,\ ^iilf in ihf

iiii|< |M'iii|i-iii ( >i-)lii- iif < N|)|fi||<i\\ >> ill I III- .;iiii)- III' ;i lii;:li)-r

|>iiri> fill- IJH- il)>f)iii|iiiil». (iriDlliix. Afti't' llii-M)' )i|iiiiiiiN

liihl Ih-)-ii ;:i\)-ii III ilii- |ihiiiiiil1. Id-, mi (In- t'liD-mxiii of IId-

ITlli of liliilliin. l.««>:.', ;iy;|)i-i| to wll lo t Id- Oiiilfi-lloWN

lor N-.'.'i.lltMl. iiii)l iifti-iwiiidx, on till- Hiiini- ihixjn- wimiI to

I III- ili-fi'tiiJiiiiiN, « iriniihs. iiiDl oDi-n-ii io |mii-<'Iiiihi- foi-!!<t|!)

.'••Ml ill lil-llof tlM-><'_'lt.lMH). |iri-violl»l\ IMIIIi-il. Ill \\il^i|^4k•-•l

U\ llii- CliMilliN ulli-llli-l til)- s;li)- lo till- t hlilft-llows wilN

oil. lo w hli'li III' i-i-|ilii'i| iliiii it \\ii>i, iiiiil, ill I III- siiiiH- I'oii

\<'iviiioii, iiil'oi-iniMl ihi- lilil1illl^• tliiii In- i-oiilij iioi si-l|

ill" |.|o|M|lv for J«L'(».(HMI lis it li-iisoli wliv III- sliolllil ;,»)-l

I

I

foi ^lil.otMl. for if >o|(| lo iiiioili) r In-. |iliiiiiiil), woiilii In-

i'illi||i-i| to ro|||||lis>.ioli of .<!<.'il)tl. ;il|ii llii- (iriHiths tll)-r)-

lljHMi ;i;;ri-f.l loxrll |o |ihlilllitV for H| '.t.r.lHt. Si|Iim-i| lli-lil l_V.

'>ii iIm- siiiiii- il:i\. phiiiiiit) i-iiii>ri'<l into ;i iciiiirni'i in

" III in;; lo si-|| lo tin- ( li|i|fi-||o« h for Xjri.tlllll.

1 1 \Mi>< lirhl ilnii. w it lioiii n-frn-iii I- lo
I III- i|iii>Ni ion of

.lU'lliV to sril, (III' i-\ iiji-Ilci- >||i-\\r(| that II >illi- to |j|i>

• •i|i||V||o\\ s w as ill roll I) -III 1 1 la I ion of Imi h |iari ii's ami w as
ill' roiimlaiion of tin- tratisait ion. ami ihai tin- niisn-

1'Hs.iilaiion li,\ iln- |>laiiilil1 in ii-lmI'I lo iln- ^ah- to tin-

I •iliHtllows was sinli as ilisi-mii Inl him io a .h-i n-c for

~|i
1 ilii iMiformami-. Iiiirton .I.A. ilissi-nii-<l, Imi ii was

l-ar rroiii his jmlL;niciit that In- assiiim-il ihi> f.nis lo In-

•liHiiiiit from ihosi- iissiim<-il \t\ othi-r nii-ml>rrs of ihi-

' 'iiri uhii'h wi-rc as ahoM- siati-)!.

In l.ii iiiilit'iin \. t(/». l.'i (Iranrs ( 'li CHI. t|i.' iji..

'iiiliiiii. a man of wi-ak intrlii-ri. was framliih-iil Iv in

k



:»TJ'. >H \l !•

Wl

t

,1 1 I., ..xr. Mir a .|"t' ' '""•' •''"'' "' •' I ' '"'"'
'

'

«|,,.l «.( nil.-.l ,.« Ii.ii ..I !.•«. I'l" "'"•'

«.„ u.wn f.H M,.l, .I...I TiM' I.U..I »..' ..ri..u,.i.l>

..„i>.x.-.| I.. III.. pl-Miintl f--i v..lM.il.l. M.l.l,

.Xfi,.|'ili.- I.ip r mui.. ihitii lift. '.11 \. .11-. il"' .l.f. ii.l.M.

I,,,.. ml. I .•!.. I Ill .r.MiMM III.' i.l.iiiilill •••'I " "'- •'•

, 1. 1.. I III. ^1 II..- nil.- Ii.i.l ••"I
I

'I 'v* ''""' '

'^' '

l,» hill. Tl..' |.l..i'iiill il..i.'n|...ii II.-IUIII..I |.i.....'.ln.-

,.', ,.f..iiM r .
I. .•.!, ..I. ii...niiu' II .•- .' "HI... I ••nl*. 1."

H|H'< III. |> I II. .III. • ill. r."f

It «.is I. .1.1 111. It. il-.'ii-'li III.- |.l..n.iill li.i.l I"

,i.., .„ .1 ,.i,i. i..i-.r r.T V..I.I.-. ^.1 <i" .i.r.ii.i.ii.i i-"i ".

,, t.. ..I ;l>i.t- It '-I 'l'''l I"- I''"'
' " '' '^•

i,.,.. .A.. MllllU. .II..I II'." I'i' ".* '"'"'- ''" ''''" '

I,.. I, ..MM- II..' l.-u-tl nil'' "• ''I" f-'^"'i'- ''"• '
'

'""'•'

11.. I int. rf.T.' I., ui^'' '!•'• I'l'iii"'" K'li'f

I, «... ill- I.I III."!. ^'"1 -I' ""• 'I'f'-"'!.""' !•" '"
-

.„. .,..,„i..„...i... I..r -. I..II-' .1 l-'i'"'! ""-'" '"• •'
"'"""

f.,r i.riiMi,.^ Iiiiii i.'li.f «'" I"' '" """•' " '•' I'':'
"

^lill ihrN .li.l i.'.i ...!i«iiiiii.- .1 ..ii.'Mii.l f..r uni'iiiii- M..

,, I.,, null III.' r.'li.f -Mi'Jii. .HI. l-r ir. 'iii.m.

till'
« '..lilt .lioiiii"-.'! ill'' '•'"

,,,,,,/ /', I, ,i 1,11 \h^h'l-lni<l r,,iuhl< I.

In //, ih/./wm, ^. Ih-n n S.C.I{, \\:>. Ml. ini.M-i

•„,.' i,i.i-.l.ii-.T. I.x .ii«;:.iiMi.L' In- ii.i.'iiii-ii iiii'l-''- ''"• "'

„f", .liM.itrr.-i--l l'i<''"<- •""' r.|.n-.'..iiim H.^i I..- ""'il'i

„.., i„a f,i..|i.ll) >xiiv..i. I..-I.;iir..ni «'i'''' iii-""i"-

„ ,„„vli..-r f-r !"'• |.i"l"''.^. '"•'""•'' " ^^•"•'' '" '

,,.,„ ,,u ..ir.T f..r III'- pni-.-liM- i' «l'i''' l""''^''''^

«.,i,l.|ii..i ..ili.-i-vM-liMN-l ii;i...-|.i.-'l «iil ' iii.l-l""

,|,.,„ ,nv..srm:iii..ii. Il «•'- >"•''" I'"'" N"'-"'' l"'-'"'
'•

.,,„,..,,• ,1,.. ;|...,v.-ll..-lll f'M- s.,\r ilni- ,,i-...iii-.-.l >Im.mI.1 ..
.

*,„. ,.„|u,.....|. Th.- .-il- of r.lhni.s \. /.or,/ (i,>„<ln> 1

Sim f.:5. is .11- u-s'-l i" '•"• ,l«i'lui'H-ni ^n-l .lisiinuni-ii. I

/',, IHiir .1.; ••! ^vill on\\ ii'I'l ii «<'i'l •'""" l-"'""^

I nnl Uirit'l'li: ^VlH•ll III:" ' i^'' '""""^ '" ' \illl.ill."l ->

., r.,ni-l ...ii.|..-l.-iil I- ••'•vi''" ". '' '"''.^ '" '" '
""'
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!; 751. TllKiiK lu'iiig lit lca>t iw.) jtjiriio.s t.> rxory

I iiitr.irt, it toIloWH tliiit luistdke may ho, Ist, iIk;

iiii-tak • of tilt' (let'eiidaiit ulniic ; or -Jinlly, the c-oimiioii

inistakt' of Ixtth plaintiff and (lofoiidaiit ; or ;!iilly,

tlir mistake of the plaintilf alone. The tir.st ami
-noiid spciics will rc(juire di.scussioii, us L;iounds of

ik'icnrc to un action for speiidc [lorforniame ; the

MTiiud and thiid will Imih iai.se the (|iiestioii how far

I 111' |ihviiititf may ciifone [)erfornminc with a rorrertion

I't' the error. It will lie nei-essary to ((msidcr mi.stuke

iiiti only a.s a defence to a .spci'ilic perfonuanio, hut

aUi. i,» some extent as <,nvini>; a plainritf a riylii to

ivm ission or rectification of the contract.

vj 752. .Mistake may he of such a character as in

the view of a purely Cumnion Law Coiiit to avoid the

"'iitrai-t on the (frouml of want of consent or of total

failure of con.sideration.' But Equity docs not confine

the defence of mistake to those cases. The principle

u|i''ii which it proceeds is this:—that there must he a

coiiirait legally binding, hut that this is not enough,

—that to entitle the plaintiff to more than his Common
l.aw remedy, the contract must he more than merely

Ifual. It must not ho hanl or umonsiioiiahle : it

:ii'i>t he free from fraud, from surprise, and from
iiii-take: for where there is mistake, there is not that

l\iii(l> of

Illl>t.ll,l>

tliiU uii 111

ill roll-

tl.li I~.

rriii>i|)l.-

of tl„.

.Icfnirr.

. i- 1!. -J Q. B. .-.so.
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-ollii

liin. -,

liiit ii.it

.ri\\ii\>, I

l.ar III

|.i rliiriii

>tiituti' of

I'iirol rvi-

ili, M>r tld-

iniliril for

il.f.n.T.

Stan
infill.

consent svlii.li is cs-sciitial to a loiitnut in Ivjuiiv

/((./( nliliiihir ijiii < riiinf <'i>ii'<i'iitire.

§753. in aoiuf .asos, mistiiki! liiriiiHhcH :iii ulisoluir

har to Hpcitir porfonnaii.c : in otlior <ii.scs it iitrnni>

no such grouiiil, if lie pluiiititV he williiiu to niak-

a rcasonaliK' .oniptMisation to the lU'i'undant tor \\w

niistakf iiiado : wliclhcr a given ca.sc! falls within nnc

or othiT of ilu'sc i-atcgorics di'iu'ntls oil all its iii-

ciimstaiiros.'

§ 754. Auaiii, tlio Stainic of Frauds has not atl'octr,!

tiio situation of a defendant aLjainst whom six-c iti.

perfonnaiKio i> sougiit,' and it thorofore leaves it opm

to him to produce any .videiicc for his pu![)ose, wlii. ii

is not to rstalilish a contract, liut to rehut an e«|uity

whicli tlie plaintitf insists lia.s arisen out of a contraci.

§ 755. The cases of mistake have, it is true, .seenicil

to present rather peculiar ditliciilties to the admission

of parol evidence, heeaiiso it has Itoen argued that to

do so is to overrule the Statute of Krauds and to

contradict the writing \>y parol, its admission in

however, the setlletl doctrine of the Court, and thai

not merely for purposes of defcnc'e to a specific- p'T-

formanc-e, l.ut. as we shall hereafter see, for the purpo-''

of coriecting the mistake. The ipiestioii of its adniis-ion

hy wa\ of defenee was niueli ileltated in the case cit

the Miiri/iii's I'oinishi'Dtl v. Stinu/rooiii,* where l.ovl

Kldon said, " It cannot he .said, that because the Ic-mI

import of a written agreement cannot he varied hy

parol evidence, intended to give it another .sense,

therefore in Ivpiity, when (mc-e the Court is in posses-^icui

of the legal sense, there is nothing more to incpiiic

into. Fraud is a distinct case, and perhaps nioiv

" Di';. Lib. ."i", til. 17, t. ltd. Soe

Wih/imj V. SuiiiU'r^on, [IS'.iT] 'J I'li.

:i34 ; Snilt V. Otulswi. [HM>;!] 'J Cli.

li'J: 7l' Ti. J. Cli. tiOO. aflinniiis:

S. C.[1'.H)3]1 til. 4.-.:5.

' I.onilon and ISiniihuihnm ItnU-

trill/ ('". V. Wiiilrr, {Jr. >Vi I'l

t)l.'; MrKnizii- \\ //'tkttli. ' •'

(;7r>.

l',r (iraiit M.I!, in 'V.k

Oiaiit, 14 Yfs. 5l;».

' Ii Vos. 3:is.
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cx.iininaMo at Liuv : Imt all tlio ilitrtiino nf the <'<mrl as

to cases (if micdiiscionahli' aj^rectnciits, Imnl ai^'rccinoiits,

.I'^rocnu'iit.-t I'ntorcd into by mistaki' m ^urpriso, wliii'i

thert'toiv the Cuiirt nill trnt cxoi'iifr, imi>t In- -;|nic

out, if if is triif, tliat lic<aiisc parol cvitli'tnf should

not 111' admitted at Fiaw, thorctniv it shall not Kf

;idinittt'd ill lv|uity u|i()n the <|UOHtiop, wlicthcr, ad-

inittiii'4; tho liitHH-vnt'Ut to In- such as at l/i\v it is saiil

to 1(P, tlio |iaity shall have a ^poiilic cxerution, or lie

loft to thai Court, in wliiih, it is admitted, parol

ovideiKO cannot l>o iiitrodui-e(l." ' 'No person," said

Lord licdesdalr, " sIimII Ik- charged with tlie exoution

of an agreement, who has not, either Ity himself or

his agent, signed a written agretmeiit ; Imt the statute

does not say tiial if a wiitfen agin ment is signed, the

same exeeption shall not iiold to it that did hefore the

statute."
''

§ 756. It f illows from what has been stated, that mi

whert' the defendant has lieen led into any mistake or
\^!!l

error, the plaintiff lannot cufon-e the eontraet with

I hi' mistake. 'I'lierelbre where, in a sale hy auetion,

the jilaintitr had indui-ed he deiondaut, who was the

vi'iidor, to think that li .^uoiild not Kid, and .-^o put

him off his guard, and the estate was, l)V a misappre-

hension on the part of the person employed to make
till' reserved bidding, allowed to be knocked down to

the plaintiff, the Court, on the ground of mistake,

though there was no fraud, deeline<l to enforce the

-ale.' la another case the estate was .><old in lots: the

pai ti'-ular stated that the timber on lot-i four and tiv«>

was to be taken at a valuation : in addition to this,

one of the conditions of .sale specified that tin. pui-

1 liasrr was to take the tindier (speaking generally

•take of

'.uiit.

' '1 Vcp. :it |.. 83:?. Aci'oriiin'.:ly

M;„>,r V. /hr/c, r, U:t. 44;!.

ill f'ltiitln v. '\ntkf^ i Sfii. a:

I. 'I. :!0.

' Mason v. Anaitugi-, I'! V'o-. L'.")

;

I'u^n V. Uhf'-bhur:: :! Vi'i". M : I)-!!'

V. ltW/», .10 1W,1V. '.".'O.
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toulri-

buto.l I..

lis 1)1.1111-

till.

Mi>t;iko

luiruly (if

di'fcii-

dant.

witlii.ut n n'o t<t :iiiy iKirticuliir lot) :it a v;ilii;ilhMi

(Jrant M.i.. x:\id tluit tin- rxpirss th'clanitiiin as !
lotrt four !iii(l five was so likely to luislcail a |)inrli!i-' i

as to till' iiH-auillii of tin- coiiditious, tliat supjtnsinj

that tlie riuht coiistruit ion of th"' i-omlitioii was ili;i!

it applinl to all tlic lots^ it wouM 1k> iiuMjuitaliJi' t-

ciiforcc .spccilic porforinaiuo of tlic coiitrai't.' Almiii.

wliorr "' oil a sali' l»v aurtion, tin' [)lan amicxcil to tli.

partii'iilars of the proporty (a house and (fiMiiipl I

showod a shiubliiTv on the wostoiii houiidary, lUil

the ik'ffiidam, '^oini,' to inspect tho property liefor

till' sale with tiie |ilaii in his hand, found on tli-

wi'sti'i'ii side a lu'lt of sluuKs with an iron feiiee dii;-

sidc it t'lielcisiuLj three omanu'Htal trees, and ln' tin

n

hought the pro[terty, hclicving that the fence was tli.

lioundarv, hut the leal houiidaiy was a line of shiuh-

within the shruhhory and diil not enclose the tie-.

the Court of Appeal held tliat the mistake was increuMM

l»v at least <'/v/x.sv/ ihi//ii/, i/fiii on the paft of the vendor-,

and ae(;ordini;ly dismissed with costs their I'ill h'T

s[)eiMiic performance.

§ 757. In the precedinii eases, it will ho oitservcd

that the plaiiititf eontrihutcd to tlio mi.stake of the di-

fendant : and there is no douht that the cireuni-taiMv

that the plaintitf has hy his wofds or his silence or i:,

any wav eontriliuted to the enor of the defendant, even

though he may have done so unintentionally, gnatls

strengthens the defendant's case."'

§ 758 Even where the mistake is purely due to ih.

(h'fcndant hims(df or his agent, the Court will in soiii.

eases refuse s[)ccitic [lorformanee :
* imleed. it will

' Ilii/i/fiisoii V. C/uirrs, 1.") \ es.

51<i. See, toil, ;«» Jt's.«el M.K. iri

Junes V. Itiihiner, 14 Cli. I', iit
i'.

.-)',)_': Mnxey v. Itiiiiniuil, 4 l>e G.

I-', \-.I. .'l")! : mill ct'. I'h'hi': V. II7.i7c.

5 I.. I!. Ir. at |.. 3,ir,.

- Ihiiny V. Ihiucuck, I.. I!. OCli. 1.

lliisl.r<,iuh V. llukwtth, L. l;

l-'.il. 100; cf. fiilHlhrn v. //.

.

L. It. '.I Cli. 117; i>V'(v V. /;, /,

•JO W. 1!. IMiL' ; Wihlinii v. .S.m/./. i

[is',i7]2Cli. r,:;i.

See j.rr Jessel M.l!. in •/'("

Uiuuwr, II Cli. n. at
i>.

".'.'•_'.
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snri'ctimts liiniisli active assistftiiie on tho ;{ri.uiiil of tlic

ri;i.Htuke of tin" ptirty liinisolf as well as of aTiotluT, as

is stroiiifly sliowii liya raw in wliidi a |>iufo.ssion;il man
WHS lu'lil I'lititlrd as plaintiff to tlic lectifit-ation of an

irmr in a ilootl of his own drawint^.' The casfs, too, on

iiitoxiration furnish an anah)<,'y to this iloctriiii' : for

iliiit rircuins«^'\ncc is a ^rouml of ih'tVnic. thouj,'h it

may have lieon in nowise l»ioni,'ht alioni 1>\ the

[iliiiiititl'.

jj 759. Oh this prinriplr. when' a person, who wasMitii,,

riii|iloycil to Itid for one of two distinct est;ite- otl'cicd
|,',„'l

,',',' ','

fui' s,de ;it the same time and phice, came into the'""'"'

aiiition room, and after heariny the description of a h)t

which was perfectly dilfcreiit from tliat for which he

was mu'aiicd to hid, ke()t hiihlinj,' in a Iiastv and iiicon-

-iiji rate manner for. and ultiniatel\- junchas^'d, this h)t,

whiih hy liis own gross mistake, he tiiought to ]>< the

ImI for which lie was to l»id, the Court refu.sed s|)eci-

firally to carry out the sah-.'' Ami where a vemha' 1>\-

mistake ctfered to si-H an estate fur 1,100/., which

ti'jure lie had liy a wrong addition reached instead of

-.101)/., the Court refused the purchaser specitic pcr-

fniinancc and dismi.s.sed his hill williont costs.'

vj 760. So where a vendor had revoked tlie authoritv oi!i. r

of the auctioneer as to jtart of the property, and tho
""'"""'"

aurtioiieer ina<lverteutly sold the whole, the Court
It tuscd specific poriormance, though the purehaser was
ju-titicd in helieving that he i)urcha.sed all he claimed
hy his hill.' Again, where a description of panels was

/;.i// V. >',.,/,', 1 S. \- S. 210; .Iiuiits L..J. ill Tui„p/in Y.,l„„f-, I.-,

i!. ' •- V. .S«(7/,, I'.i L. T. X. .S. .-,17. Cli. |i. at p. I2i;i. Such a M,i^tal^,.

S,,. ,<„y„„, § -103. will II, It be ;i L^rniii,.! fur npeuins;

M'lliiif V. t'rittiiiui, li Kp. 2.'); bidiliiijis. wliicli Kwn. new only lie

i!. r,/„ l-ramih \. En rhlji, [liloi.'] cjlfuril I'm- fr^a 1. Iiri[liflcs v. Jni,..-,

- CI,. Jiii;
; reviTsiMl in C. A., [IHO;!] L. 1!. M lv|. i.>T!i.

1 • :
l:'.!

; 7:.' I-. ,r. Ch. '.'(jO. - Mnimn- v. /;.!.•/,. i; Um. It:;:

Wihsli-r V. Cril, ;50 U.iiv. C'J, loUowed in J!i: //-re <ii,'/ OM/..;- ,-

A~ t. tl le costs ill tliis C!i.se, see pti- Contract, [UMH] I Vh.
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I»r«'|t;irc(l l»y the vctnlor's sdIi. itor fiom a proviuu"

«l(Mfripti(»n, wliich Inul lioeii juppiiiol l>y aiiotliii

solicitor oil thf ri'iMirt of ii Hurvoyor. and the <lc>4rii|itiiiii

ttirneil out to Ik- erroneous iis to .(Uiintity. tlir (niiii

would not onforce tlie snli' on the vendor. uidoMs tin

ruse were one tor i nnipensation, an<l the purcha-ri

wouhl --ul.niit to it.' And where a ven(h>r ^M i

niannr, lieini,' at the tinn; ignorant of its exa.t extent.

and Itoth parties at tin' time of the contract l>elic\r.l

that what it in. hided was something ditVerent Imin

what it really did, and the manor proved to <onipri'i"

valuahle property that the vendor <lid not know to K.

within it, the ])urchaser's liill for specitic [M'rforinan.r

was dismissed.

-

§ 761. Where a defendant was tenant for life of an

estate, \indcr a aettlenieut which contained a provi-n,

that if he purchased and settled an estate in fee Minpli'

in po-session in some convenient ])laee or phues ot ji

value e(pial to or <ireater than the estate comprised in

the >ettlement, then his estate sliouM hceome the

proju-rty of the tenant for life ; and he, imatiiniriL,' tliai

he had, with the concurrence of his wife, an altsnlntc

power of disposition over the settled estate, enteiv.l

into a contract f(.r sale : IMumer V.(". refused to <;in\

it into etfect 1»y an exercise of the proviso in ilie

settlement, considering tliat such a performance of the

contract would be attended with great ditliculty, and

that the defendant had not contracted for that purp<»e

or witii tiiat intention.'

Mi.tak. of § 762. In a case where a corporation was coutraetiuu

' Leslie V. Tn,ups,.i<, V lis. 'J*1S. COl. See, too, E'lrl of Ihirh'"' v.

Stf also ;«;• Lord <'.)ttentia!ii in L<g<ir<l, :U Bcav. l>U ;
Itii-h'irU v.

Ahniiley v. Kinimird, '.' Mac. .t G. Surlh London llaihuay f'.,.. -'i

7; ffetsham v. I.aiKjIey, 1 Y. .V" C. \V. It. P.M.

0. C. 17.') ; Xenp v. AMxtft. C . .

(.'Mil. li-1'. (,ir..li r.) ,joo. Ant; VI. ,! !,..,,.,. -

yhKnizU V. Ile^keth, 7 V,\\. 1». 675. //-<«/ v. ()>ilan>l,r, ;!1 Hia\
.

at i p.

- llaxntdah v, Sinh, lit 15e.iv. ,"ilS, .">!!•.
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Iiy iiii iij^ciit, ami lie swtnc to lii-* Hcnso aii<l uiuIit

-l!iinIinL( Iff till' coiitrart In- ciiffiril iiitn litiii",' to a

rt'it.iiii otioi't \vhi<'h till' roiitiiKt ili'l not justify, iiml

a liill wftrt filt'il aifiiiiiHt ili<' ror|(ortttioii, one nrounil

ii|)oii wliif'h Kiiiirlit Hiiicc I,.. I. iliHtnis.-Jcil an appfJil

.i^aiii-<t the corporation was iliis niisiakc of tin' aiiciit.'

It would ojion a wide lii-M of ilcffM'i if every niis-

ii|)|)relit'nsion of the U'rral etfoet of a i ontraet fiiniislu'"!

a valid ono. I>ui pi-iliaps tlic < oun eonsidors with

more favour as a defenee tlio allegation t>f niisiako in

ati ai^ent tiian in a prineipal.'

§ 763. \V'li(?re thore has been no niisiepresoiitation.

and tiierc i^ no aniliii^nity in the terms of the eontraet,

the defendant lannot he alloweil to evade the perforni-

anrc of it hy tho simple statement that he has made

a mistake.' in a ease Itefore Lord Romilly M.ll., where

the defendant alloi^ed that he misunderstood the par-

tieular.s fif side, his j,ordshi[) ohseived that " if there

a|ipear on the |)artieulars no t^ronnd for the mistake, if

iiu iniin with his senses aliout him eould have misap-

|iieliended the eharaeter of the pareels, then I do not

think it is surtieient for the pnrehaser to swear that he

made a mistake or that he did not understand what he

was aliuiit."* And .so where, aicordiiiff to the trtie

' (Piistr ,' tion, the contract made the intended lease

dctermiiiahle at the option of either party, Init the

lessee in>isted that he signed it in the Ite'lief that it yave

ilie option to him only, the Court overruled the defenee

I'ased oil the alleged mistake.''

vj 764. So aizain where the property sold (an inn

and shop) was described in the particulars as consisting

ll.f. n

il.irit'^

I :• 1)1

i.ii-.-.

ivl,,.,,

of ,l,f, 11-

iluiit tru

.l.-fnirc.

'ianij'liiL

V. .IilllU'S.

' It //'•', „|//p lliiihniiij I'll. V. Don- ' Siriiis/nin/ v, Ihiir.il' //, "It licav.

iiiiiijloii llospilii!, \,. 1!. 1 Cii. I'llS. 1:10. 'I'liis statciiK at of the law was

I'ri- Turner L..!. in Murrisni, v. i iti'i' aiil appruvcii by lia^ualUy

/.'"-.
. , I De 0. F. V- .1. (i;!S. I,..J. ill TamiiHn v. Jamtf, V< C'L. !>.

Bp.;rcr;,!!sy f,,[ r-i

V, Cli. 1». at

M'T'eii V. flarerin'j, lii) Beiv. H4.

.'I^

.// V. ill,. L. 1!. II K.
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(if Nns. I'll iitul 4.'i.'i iiti tin- tiilf map, <ontiuiiiii'_' \<\

iKhiiru'urriiiint "JO |Mrfli<rt iniiii* •»!• I""*-*, anil in thi

iMiiUmli'in of Win. K. ii'id Mr. S., all wlii'li stati'

luoiitH wcri' <«>irirt. ami <<iir. 't plttiis of tlio |uit|«it\

wi'iv »'xliil'it«'(l at till' aiK'tinii ; aii<l tin- |im« Ihhm

(|.|Mi-'('il that lit" iliil ii"t Hie the |)lau-(, liut liml kiiHun

till' |iro|M'itv Iniiii lii-t liiiyliMoil, mill lioiiu'lit it in tli'

lii'lirf that it iiu'lmlcil twn plots of yanlrii ;,»i'iiiiii|

wliitli had till' iiiaiiv viars Ihmii inciipiril with tin

uanlriiH lirhiml tin' inn and shop n ^pi'itivi'ly ; it u.t-

ludd liy Ha^'i.'allay L..I. (^ittiiijr for Malin^ \.('.) an I

liv the Court of Appt-al that thi' puirhasi-r \vft>* n .t

iiititlrd to !"• nlctisid from his l>«r;,'ain.' " If, " -ail

.lann--^ L..I., "n man will not takr n-asonaltlf cari' ii

asioitain what he is liuyimf. lie must takf the lui-

Hi'ijUfmi's. ... It is not rnoULrh for a pnnliasir i..

swear '
I thoULjht tlir faini suld cuntainrd twelve lirM-

wliiih I knew, and I find it does not inelude them .ill.

or '
I thought it lontainrd I 00 aercs and it mdy > on

tuiuH !^o.' It would opi'u the door to fraud if sui li i

defence was to lie allowed. I'crhaps some of the e:i>( -

on this snl'jert yo too far, lait for the most part tii.-

iMses where ii difeiidant has esraped <>n th'- uround "t

a mistake not .(intriliuted to l>y the plaintiff, have It. n

cases where a hanlship aniouutinL; to injustiee wn i

have hceii inflicted upon him l>y holiliiiir li.m to In-

l>ari;ain, and it was unrca.sonaMe to hold him to it.'

?!
765. Indeed, it seems on j,'enend piiiniplts il.n

that one party to a contract can never defend hltii-rlt

auainst it \>y setting up a misunder.standing on his pan

a> to the re-ii me«ning and effect of the coiitrait. •<'

aiiv of the terms in wiiieli it is expressed. To pcrniii

.«uch a defence would he to open the door to iierjuiy

and to destroy the .sccuritv of (-(..itra: ts.' Whether

-1.",.

7".,,..,..'//. V. .7,i„.,-,-

1.-, I'll. I), at !>. •JIM.

" Cfliritlrf :::v .;.'..-r" .'*;•••- '

Kfkewich .1. in I'u" I'l-nH'/i, v.

i:rrri,l;,e,-l h. .1. Cli. ">'.tS
;
[IV'J]



MISTAKK, ;ih|

till' ()l>j«'<fiiin ti) HUrli (>viili'ii(r is ilfi-ivcil fi.im the

«l>Mtrini' tli.»t overy [HTioii who Immkiih - n |.jiiiv to ,i

'HlitlHft, «-<mtlMit.s to Ik" IikuihI ill <asc of i|i.x|>iitt' l»y

thf iiitor|it-<'tation whicli ii Court woiiM piif <>ii ilir

litiiL'Uiij;'' iH<'i|, or from any otlii-r iloiinni', thr olijic

tioii sfcin.x to he icrtniiilv v;iliil.'

? 766. So thr iiiistakr |iiir.|y ..I' on,- party to .1 m,.,,.,., t

n.iitrart not imliKnl \,y tin- otlirr will olh n tail a-t a ',""',,'';"'',

'jroiiMil for ii'si indinLj tlic <oiitrart liv the pMrtv niakiii" '" " '

till- iJii^taKc Su wliiif till' ili'f('ii.laiit-i solil in tin

|iiaiiitilh ion rlii'st^ of ti-a . / >''<//• ni' th. I',,i^f, ^uxA tin-

-al'' was iiimlo l>v a saiiipii' proiliiri'il Kv tlii' ilifi'iidant-i

M-i ffniii that sliip, vvlicii in fmt it liail iiotliiii'^' tu i|o

uilli that rarixo, iiinl tin* ili fi nilaiits <^i\\o iiotin- that

tlirv woulil on that iin-oiint tnaf tlu' ciiiitiait as vniil,

the Court of l^tui-cn's Hiinh ilctiTiiiiiifil lli;il lliric wa-

ll.- ciiuity in till' <liffnilant> .Himply to ic.xiinil iin'ion-

tlMct/

i 767. .\<j:ain, the niirttaki' of thr il.fi'ii.laiit

1m a irason foi' puttiii!,' the plaiiititl' to his I'lrctioi

1 ihi'i' to havi' his artion ilisniissril, or to takr |iirforiii- ['|'

iiiirr oi' tin; rontrait as it was uiidristood liy thr

ili'friidant.'

5 768. Wi> may now prorinl to ruii-idrr thr rthrt i'.

inav Ml. 1,1k..

f

111 |iurtv

;r<n

a parol variation srt up l>y thr drfriidant as a '.,'i",i|,''i''

iiid for rrfusiiit; the sprritir p. rrnrmaiirr of
.1.1.

writtrii cniitnirt alli'<;rd Ky the phiiiitill. It drpriids

'Hi thr particular rirrumstaiiri'> of carh ra-r whrtlur

tip- vaiiation " is to drfcat thr plaintilfs title to havr

I -prritir pciforiiiaiui'. nr wlu'thcr tin- (ourt wili

' ("11. 'IW. at Y\>. ami the ('as. )iis; ll.ntw llnil,\-^ I'ii, 1 1.

i.f (!wl,h,,l V, .7-/,,,/s ••" \V. 1170, CI'. Ihrktu'i- :. /;/-/,,. [1-.'

lit
i>.

L.'7I re- L' Cli. li.'is, (;i:,, anil oiiisi.lci 117/./-Ii'.', •-'70, till („./

ri-.i ti). Tlic (U'cisiiiii ill Van v. .S(i(ii/KS(«,, [lMi7] '_' Ch. S;' I.

/'. "iijh V. Kvi liili/f wan revtrseil 111

r 11.•>••-! 1 (>
11 <

ijt ; I - u. .r.
Sr„lt V. l.ittlflaU. s 1:1. A- 11

te .SUii-a,-' V. Kn,,n<l,j, l.'i Api). • I'nsiun v. l.it-k; ;J7 Cii. I>. I'.i7
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DI.FKStKS r«» Till-; AinittN.

|H-|fnrill tlnrnlltrnrt, lilkillj.' .HP' timt tll.'.sul.jrctlllHft.i

of thi»* |>iirnl iiyn-fiiii'iit or iiinliTHtaiiiliiiu m iil-"' i.iiii.,i

iiiln .11. rt. H.I tliat till pnrti.H itiiiv lm\«' tin- 1.. in-lit m

what thfv iMiutnutt'l l"<>r."
'

1^ 769. (i.t NVIi.r. the jmr-'l \uiiiiti">n m-t up l.s

ill.- .1. fVn.hi.t .-h"WM llmf iilt. r tlif piirticH t.. tli.- ...ti

tiii.t lia.l iiiiituiill\ ii'-'ri'..l with mi' nn.th.r, ;iu fii'

i

(...•uiif.l ill the rclu.ti.iM .»!' tlw ..iiitni.t int.. writiiii.',

iukI It iip|"iirs that ih.' wntt.-ii <-..iiliii.t v;iiif.l ii.vni.j-

iiig t.. th.' .l.t'.ii«liint'-< .•..iit.'iiti'.ii r. prr-fiitM th. Ini.

n.iilni.t iMtw.tii th.- parti.'^. fh.- «'"Uit will, it s.-.m-

vuintii' sp.<iti.' p.Tl..nniiii.v of th.- .-.iiitra't h.. vui.-.l

?) 770. Tims wh.Mv II l.ili wa- l.r.'Ut^ht t'.n- ili-

MlH'iiti.' p- rf.)iiiiaii" ..f u .Miitract to .uniiit a I. a^.- ;it ,,

rent ..f '.»/. p<r aiiiiiiin, an.l tin .It Lii'laiit insist. -I that

It tinyht to liavf l)t«ii a t- rni ot' th.- .•oiitra. I thai ili-'

plaintill .sli..uhl pay all ta.Xfs : l-..r.l Har.lwi.-k. uraiit.Ml

Hp.'.iti.' pcrl'.ninaii- .', aii.l tlinctotl that th. t.-iins .1

the M'llial .iiiitiM. I Mh.)ul.l la- .ariii.l into ttl'.. t l.\

thi' .ovcnaiits t.) la- iiiscrtfl in th.- l.'U.sc.' A-ain,

wlu'iv II hill pray.. I the .A.'.nti.)!! *'t' a c.iitia.t l-'i'

the sale of an rstutf, ainl tlic dih n<lant ivMistcl, aihl

pn.v.'.l parol .1. .Iaiati..n- l.y the an.tioncr as h. a

ii._rht of ...niin.di, an.l that |)ii'vi.>nsly L- th.' sal.' ih.'

parti. ulai- ha.l hf.n alt.rcl as t.t a ..'rtaiii ri.uiii ni

(•..inni.-n; th.- plaintitV prop.is(<.l that his hill shouM I"

(li.sniisHO.I. hul Lonl Khlon pursnr.l tin- ..lursc wlii. h

tho .k'tVn.lani insist. .1 on, whi.h was sp; .ili. allv ]" r

forminj,' ih.' ..intnLt as .•onicn.h'.l tor hy thr ihtcii-

(hmt. thn.s saving; thf e.x|ionsc ot a .ros.s-l.ill l.y him.

§ 771. (ii.) But wh.rt' th.' mistake or par.>l varia

tion .set up hv th.' .h-tVndant .I.h'.h not show a in.'if

mistake in the re.Ui.tion of the .•oiitra.t into writinj.',

I /', , l.cinl C'Ui iiliiiiii ill /."("/II
I'.

T'J.

„,.,/ li,imin<lh<lu, Uaihnu, r,. v.
-
./„v„. « V. .V<I<Aam,''. AlU. --.

Winter, Cr. \- fli. iit y.u-i: >ii<,li, Fiy •• iniyl'"; i-'- '< "•

V. ii7,.../..-i./y, ;• n- i'- --' <''• ^''i' "i^" ''".'/"" '> /•>'/''"''','/' "



MIMAKI. .\HA

liiil tlt.it one pHrly iiihIci'kIihhI Kiir tliiii;^ iiikI i Iii> diIhi

iUiiitli" r, iIm'H' i-- iKi Hii' li "lilt. Ill I im ilic Cinin will

fiiric. iunl till- iiliiiniill'A it> ti>>ii i« • oiiii i|iii'iiilv<ri

illnlill

Thi r fnr.' wlii'if tlif (
'..iiii ilii>n<'lit i lat (III' |>lfiiii i.ir

.iiiil ill Ini'liiiii liinl Until Ih'i-ii inisiaki'ii iii a luiitni't

wlihli I mitnilD'il ' I'I'taili illt|lii;{l|iiU-> • ii||i|ilii)iin a?< tu

iht' iMiyiiU'iii t'lir liiiili.r, tin- hill was ilisminMij.'

5; 772. TIk" -iuiiK' ii'siili f'lilluus wIhii', Irniii aiivint".

utluT I ifiHIII-'laili r, till' cnritli I'tlH'Ilt lit llu- [laliil Vllllll- '."ir'iaii.,

Hull -I I up liy till' ilflV'iiiliiiii witulil lie iinlair iin liih.r
"'"

)iaity. .\i I nnliin,'ly, vvlicii' tlir plaiiitifl -ii up iiiuii-

II. lit \sl:lili tin- <lcl"cni|iiiii -ui ii'^-ifiillv ic-iitti'il Ity pari. I

iM'liiiii' 'if a AiilHcipiiiii iiinlr.Hl. aiii| tin- pluintitr

lll>l-<lt'il nil a p' it'ollimiH 1- of lllr riMltlili I si» -ct up;

Siiaiii."' M.K. iri'iHiil tit I'nviit II, nil ill'- ''iKiiiul * that

It Hiiiild lit' a '^urprisf nti I lie ili-lt'ihlaiii Ik iii>i-i, mi'li'i

llir piiiyf'T till ufiu'ial rclift. uii the pi rruiiiiain • ut a

.iiiiiraii wliiili wa^ iini put in i-^iir liv ilic n rni-il, mul
that till' plaint ill' had n-ally ijiii-ifil ilii' liti;fiiiinii li\ Ins

iilii^iil In lulopt the real I iiiii rml.^ .\i,'aiii, wlitic ihr

ilrliiiilaiii prnsi'il a painl variatinii, aixl a Lfioat lapic nf

mill' liail III I iiiTL'il, and i oiiipin-^aiinii in ii-npfi t of llii-

111 111 ill disimti' imisi havr liifii allowid, if tin- loniraii

liuil Ihcii iiiforird, for iln- period wliil.si ihr doiiltt

uliuiit tiic tornis of the luntrari had hn n >iilisi-itiim,

tin- plaintitfs liill wa.s dismissed, liiu wiilioui rosi^.

Sii in /.///>'/'/// V. /.i/iii-/i* wlieie tin- plaintitl' had

ii'tii-i'd throughoiu to adiipt the coiitrart wliii h the

l/V- V, //li/./l"'"':/•/! i V. .V r.. (iiaiit M.l;. ill /'/(•-. V. //,.,,-, I'

"..'I. Si-p !lit> jllil._'lliclll ill tilis I

ill riv.-.l rill by r.'inl St. I.ri.ll:!

Vr';,i. 1 :,.;, ami liy Stimrt V.C,

/'• / V. Im-iVv, it \V. 1!. :it |..
.

i-i. .".lit. Sit ikUii >.„(7/, V. 117,. iN

'/>,'.'< 'li, |t. •JL',;.

'i'lirni'l V. I! rial if), 'J >iv. 'J I !

t...., I!iitl,in;,rtl, V. W.ilkrr. \:\ ' J ^cli. \ I..f. I, 10 ll.

V I! \i:< <l. ..!.. . . i; I,,.. V V. .1 i-

I.tyal V. Mil!.,. :; Vu«. Sin. LVHt. « \V. 1!. IL'T ; .S/„/'/, \. IIV.c//. ,../^

>' the .sditunient nf tliis c,\sv bv '.M'li. 1 1. j;;.;.
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:ifJI

i.i riiui

'iti 1' It t.i

1,1- . im

I'l.KHN' M Ti» lllf .\rni»N.

.li'f.'ii.luiH iilmitn'.l, ilio lull wii.H .li mi-w.-.!, Imt vvii! i

|>ii')ititii •' lo an<>ili< r itill.

<5 778. (Ill) Wlifiv. ii-> It >trifii tli«- a^«'. th.' <',,,u'

,|.M- h.it AvuU- iluil lli'> |"irul \uriuii"ii lulU .l.ul,

uimI.t -itli.'i ..r ih,. pn'MuUs .a-.'-. Ii> t m.iviv th-H t;..'

.l.-li'ii.laiif ...iiti.i. t.'.l iiii<l<r im-'liik.', il |miH tlir plami'l

I,, l.ii .1.. iicii •iili.r to liiv.- Iin .»' tM'ii -lismi'H.-.l, Ml '..

li,v. ih iitiiiii .'Xi. ul'''l ^Mlh thf pniol \.iiiiit)'>ii

i^ 774. I'liii-i, ill //'./../^"-» V. '/,.//•. •. wh-iv tl !,

• htiiiliH >,( Hal. w.iv lik.ly to linv iiii'l.'l the .1' I. u-lm',

aii.l tlf .1. r.-iicl.iiil ...„t.'ii.|.M| till- a .litl.T-nl .oiiMm

ti.iii t'runi that ut tli-- plumtiH. iiiaiit M.K. ••W'wA li^

plamtiH' .itli.r t-. luvf lii- ''ill •li^nn-'*''!. ••• >" 1"^''

tlir .iihtlM.t . Xf. iHr.l on til.' .IrlVll.lallt'i .•..n-.t rih 1 1
(i

Til.' ..iiiiiifl for til. .1. t. ii-l lilt cont.'ii'lnl tliut il wa-

,„,t .,,m[..t.tit I" 111' I'laiiitiir t.. lia\.' Inn l.ill .Iihuii- 1

hut that rii.'.l.l'.ii'l'iit. \Mlli"iii tilni-; a .•l•osH-l.ill,llliJll•

ll..v. a -pci'ifi.' i.orl'i.iiiiaii. . -'t ih.- .-..ill la. t, «;ia!it M I!

li.-w.'V.r. h.l-l tiial liiai ri'iiit .vi-'t.'.l wli.-iv tlii-.l. In-

.liuii s r..ii-tiiiiti.>ii wa- a.l..ptr.l l.y lli-' Ciiirt, lait tl -

wh.i.. as ill t!i.' -a-.' \<A»iv him. tin' «'"int .Ihl i '

.l.ri.l,- tliat til.' .l.f.ii"hiiit^ (•..ii-tiii.ti..n win nv'iii. '' i'

nlily that 11.' ha.l . ..lit f.i.i- -1 illi'l'T a nii-tak.- .r.;il •!

Ii\ th.- jilaiiititl, thr lull was iiirrrly .ii-ini— •!. In i

-ul.sciiiriil -nil '

..II the saiii<'«"iitra.t, ssli.Mv tir |Miti. -

w.r. iiiv.Tt.'.l. I'liiiii.T V.C, li..l.liii,u that th.iv i.t.l

l„.,n a mislak. "ii l...th -I'h-, ivfusr.l ^|...'itl.- i"i-

Iniiiiaii.' I thr ...ii>iru. li.'ii ..r the .l.'f. n.laiit m 'I,.

lif'l suit.

j 775. Ill y,'./,/' >/'.".'/(/ V '/'.-> /(,' vvlicn- tl .' will. II

,-,,iitia.-t ...nliiK'.l a irh i.h. .• nl cxpoiiM'- t.. ill.'- "i

.uiiv.vaii..-, laii th.- .l.foiMlaiit I'lov..! l.y the [-i I

10 1,.'. u. i;. 1.
'•'"' •';"' !''""i'"y- ";'-

1 \. .V li. :>'Ji.

II. I'll iiii-iily 111 lii.' "'In. ' •' '

. .iilr.H't iJit.i wiiini '



MI-'TaKI.
•Mi)

.•vi,|.,,.v Ml «!„• uftuiM.y that if u„. tli. ,nt..„t t

t'.'ll. I'^'ft"" '1'" Hh- plain. ,tl. win. w..- tl,.- l.ur.lu.,...,

.In.ul.l nU.. |My 111,. ,.X|M iM,., „r niakii.u ,.„( il„. ,|. (. n

.lai.l'. fitir, (Iniht M.I; ,,„f ti„ pl.untlM In 1.,^ .'I..!!..!..

"•'" '" ''''^'' '•" • '"•-I p. l|n,|„.,| in Ih u u
...iih'iMli'.l Cm \>y til,. ,|,.|.MiWani. ..i t., ),,,\. |,m 1,|||

^li-iiiiH-,..!. An. I in n mi1.-i,-.|ii. „i ,.,,.., ^.|„,,, ,|„ ,|,

f'li.i.iiif |.r..vr,| ,1 parol vni..ii.,h, i|„ h,u,„. ,|,„|,,.. ..-.nii

''" ''" I-'"'"""' 'itlMT t,. h.v, „ .,.,,,1,,. ,„.,lnnnm.-
uifli ll.H s.niaimn. m f, |,:,\,. |,,. I„ll ,1,,,,, ',,..1.

'^776. In ,1 .,1^.. wl,..|, |,arul ..v„!.,„ „;,. ,,.inntl..|/ , ;

"" '"''•'" "• III- 'i.t.-n.i.iMt. (,, ,i„,.,v i!,u ,, runtr.i.t i.s v..'.;;;"-
-. X. i.ii |..T.4..hH I.. ..„t,M- int.. I,u,„| 1,1 I

>n,,/ ,, „,_.!, t I,,/"'-''
1m\. Immi tni on,. j.Miif Im.ii.I in lint i..M,,un( l.y ,|1

"'

I"""'
^ ''• l'»'f if '" tl... |.|,,i„llll t.. JMV,. hi, l.il

''"""- '''- '" '" ''l^" 'I •l-i"' Imi iI... |,,„., |„„„1, ,,,

'" '
'l^'' '" ''••<"' "•' ulll'll til.' Uitn.— .- rulll.j I,..

' \ miiliril.''

,^777. In r/.nL V. .1/,-../,/ w|„i.. ., i,„„lI,.H| „,„,.,|„, ,r.:
-l". ill. p. itortn.mr,. .,( ,, ruiitMrt fur a j, ,.,-.., a,,,! fi„.

"

'I'I'.h.laiit -i.'t up a pai.-l , nilia. t f., al,.,i,. tl,,'. ,,.„:. f
uin.il til., plaintill al ll„. I.ar siil.mit (.•,], th.. |, a-r uns
'liiv.f,..! uitl, ,|„. ,iliat,.in.nt an.j ra.'li paiU wa, Irlt

'" l-'i- iiH uwn .„stH: aii.l in an.-tl,,.,- ,,».,•', whrr.- it

'If"''I tli^'i. in a.Miti..n In ihr wrin.n rnnfia, t, tl.nv
li"i l""ii an un.l..rstaii.|iii;,r l„i\s,.,.n tli, a^'.nt ,,f i|„.

I''"""ll' ni'l tin. <li'l..n,lant a.s t., pn\m.nt "fur tinil.,'!'

"'I '-"'lin ..x,«.|i.s,... til,, plainfitr , ..iiM.min.^r ,„ adopt
'i" '''111- as part of In, .Mntra. t, >p. .itir p.rfniman,,.
"I- 'jrallli'cl.'

^ 778. Wlhiv tlino is ft stipulaiion u|,i,i, ..n, ,,(' throti.,
'"'"•'-'".- parti,.s may iva^onaMy Imv. uii.I.tmuo.I inlluZi:'

''-^ V. >lnn.t. II v.... 51;., ' l...n.l..„.u..l n, .„„..,;,.,.„ I,,,,.

"""

^- '. 111. ,:,H., «,. U.a, K. Wnhj. „„,, r„, v. »;„,.,, .v
.v l>h V

V
-"''•""^''

rf. «.„„,„./ V. '•„,., ..,;',.„,,, ..-,.:

l.-.r:l li..r.l....« J/ .-., . -
I' 1......

' /. - Ma;. l.)0

I '•n. .V L. 7'j;:.

K.

l)l^tiUl;uiHll .S(|f//,„./v. Th ,.,«, I,. 11.

17 I'.i. .VK).

•1 ('
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|)KFKN<1«S TO TllK ACTION.

]r- in plied in tlif .ontni.t. an.l .li.l ho un.lerst:in.l, -a>,

for instiin.e, the inHorti-.u of a u:mal .lausc in a loa-r,

-spciti.t ,,crfonnan.r will not l.c ci.foiro.l against su, i,

party ox.rpt with .su.h .(.ndition in.ludcd.' AihI

wh.Mv a plaint ill' nought reli.'f on the -n.und of ,.

...vcnant for r.u.wal, whi.-h had for one hundred an^l

fifty vears lie.n a.t.d on in a nianii. r different fiun,

its 'terms,—namely, i.y eontinually in-reasing the tii,.,

a..d n<.t the rent: the C.urt h.ld that the .•ovenani

could not 1.C carried into exe<ution a.ror.linp to it<

original t.-rms. I.ut might l.e on the plaintitf's suK-

mittiu" to a conacientiouH moditieation of it, to w,\

the .irtumstan.^es .)f the .ase.' In this instance ac-

quiescence, and not mistake, was the groun.l ot tli..

variation. n i i i

§779. The parol variation may he alleged l)y tln'

plaintitr for the purpo.se of ottering the defendant his

election;^ or it may he set up by the .lefendant hy

way of defence. If, in the absence of its being tlu.>

alleged, it comes .mt on the evidence, the Court w:!l

in.juire into it before disposing of the case.' The ( 'oui t

will do the same where the variation is alleged by the

defendant, and so far proved as to raise a suspiciui, ni

its existence, and yet not to satisfy the Court."

§ 7W. From the great danger which would otherwise

arise, tlie Court will not allow a person to escape fviiii

a wrUeu contract on slight parol evidence of mistake

on his own part. «o in one case Lord Ilatlurlev

(then V.C.) siud that the oath of the defen.lant thu!

he ha.; inserted in his lett.'r a term which he in law

omitted, and the oath of his agent that he had reciv,!

instructions to the like effect, in letting the Imu.,,

" JU,kett>i y. JM', 1 Ho «. & Sin.

335. ('..nsiaer C/ia/7*// N 're'ji'ry.

31 Beav. 'J'lO.

J /J(;.'i« vv lUtue, '1 Sell. & lA'f.

311.

1 Kuhiiisun V. l''i;i<,
'•'• Hiiss. IM.

' I'arkiii V. 117,1%, T.>V K. >'

l.imdoii 'ind Biriiuiiiihani R.iihio'i

Vv. V. \Vi,i>,r, Cr. .;.- I'li-
"'

:

''

Ikhham V. I.anfihy, 1 Y. ^'t C. C.
'

•

175.

- \'<in\. V<,ii>e, 3 My. vV K. -'"'.

J«V^
"
i1'rMtKr, -"'Tit .•»r-*.K<V»
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would not have siifHco.l
; hut tlie dofeiidunt h;

his leltiT rcf.Tn'd to the otlor as Imviii.r

IVIIJcr 111

111 u\i- to aiKither party, and tlmt pints
in the otH'r as made to liim tlie term

t>eeii previously

sweariii^r that

oiiiitt.'d in tlie

that

iiari

suhsLMiuoiit uHei- was .•oiitairied, the ('r)uit held
sulfiririit evidiiKT of mistake on the defendant'
had heeu ,i,nvfn, aii<l alliwed tln' defence.'

§ 781. The eummon rrror or mistake of l„,th parties
..> to th.- siil.jeet-matter of the n.ntra.t is, on the prin-
<iples ahvady stated, a clear giouiid U- resistiiiir speeiHc
luM-funiiance

: so wh.'ic the plaintitf Lcin^r eirtitled to
.-tates .lurinn; the lif.' of A.eiiter.d into a contract with
n-ard to the timl.cr on the estates with the remainder-
man

:
and it siilMccjuently appeared that A. was at the

time dea.l, tiiouf,d. this circumstance was unknown to
1.0th parties; Lord R.miilly M.\{., and afterwards the
Lord .liistices, refused spceiti.; p.r:.nnauce and dis-
missed the hill with eosts.-

§782. Further, where hoth parties to a contract arc
at the time of the contraet in mistake or error as to
the matters iu re.speet of whicli they are eoutractinjr,
this not only will furnish a ground for resisting specific
|»rforinanee, hut also may enahle the Court to rescind
the contraet.''

error.

uf l«)th

luirtii.'- a
.1,'i'i.iuiid for

ri> roci'^^ioii.

' 11'""/ V. s.irf/i, J K. & J. .i:;.

-
<'"'l,rui,e V. 117'/,-,,, 34 IScav.

'. li. i;. 1 (11.58. (Y. /),'/ Turii.i'

I.', in Mitir.ll V. Onmli/cir, I lU.
'i- t-'. A' J. -.a p. W.l. .Sue, tn.,.

» iniiiploto.! ciiiiiiact, ;,'iv(' ri'licl'

aj^aiiist a cciiiirium mistake in the
same way as it Wuul.l against iVaii.l.

And this was ,i(,ne in .Scott v. Co,,/-

•s"«, [11)0,;] 1 CI,. i,-,;{^ allinnetl in
nnis.:,, V. Marsto,,, I DeG.M. &(f. C. A., [l;a);l] •' ch "l-»- 7- [ T

- ;0, ..vlan,^ however, Turner L..]. . ],. .;,,,, wl.ere a contract Vnr'sul'o '.'i
M... ,,t p. .,Jh), "Spccitlc iK.rform- a lile-,,„hcv, entere.1 into
'ii'-ia not to he withheld merely
'n--n A vauue idea aa t. the true
'''"t ..f the cntnict ni.t havuis;
''lii known.''

See Tnrr.llirv V. Il„lt„„, 1,. 1!. 1

1

'i- '-I; « Ch. US. In Jun.s V.

I^ith

parties in the I'elief that the assured
»as alive wliere:is he in faci wa,
dead, was set .'i-i.le, at the uit of tlio

voudors, .liter it liad hi on completed

hy assignment. In this connection,

consider I'liunijisun v. Hii'miMii,
•:'"iii, • til. 1). at i>. TiKi. ilall rioan j ( -i. --,-) -,.j ...1 .. >-

.

y .
.utnnatcd the upiuio;; tlmt the ^ille'j. said'UkU 'Dari.sX'^'mL

"I" ^^"iild, even ...1 the case of ^- l>r. .fe War. •Jl'o) and M„y v
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§ 788. Thus, in dilvcrlri/ v. Willionis,^ ( alvcrl.-y

brought lu8 bill iigainst Williams for a conveyance n|

sevn. acres of covyhoM huul. fart of an estate soKl l.y

auction autl purchased by the plaintiff as being compn -

hemlod in the advertisement of the sale, and doHcnb, ,1

as in the possession of Groumbridge. The dcfen.laiit

resisted this claim, on tiie ground tliat lie did not int< n.l

to include those seven acres, or know that they wn,

in the possession of Gr<.oml)ndge. Lord Thurlow, in

giving judtiment, said, " No doubt, if one party thouuhi

he had imrchase.l hnu) jhlr, and the other party thouL'lit
*

. 1. L '1. a1
i-ull-

In-taiicoH

ti{ grunt
and re-

fusal of

rtwci-;-ion

he had not sold, there is a ground to set aside the

tract, that neither party may be (himaged ;
bccan>e it

is impossible to say one shall be forced to give tli;ii

price for part oidy whi(;h he intcndcl to give foi th.

.vhole or that the other shall be obliged t(. sell tl.

whole for what he intended to be the price of put

only."

§ 784. Again, where l»oth vendor and punhas. r ..t

anaUegcd (We in fee in remainder on an estate tail

were ignorant tliat at the time the tenant in tail Li^

surtered a recovery, so that in fact no estate in remaii^l i

existed, th.' Court rescinded the contract.'

And wliere A. proposed certain terms of assiiraii.v

to the agent in London of a Scotch insurance nilirr,

and bv mistake wr<.tc down other terms in his prnp„.;,l.

to hiin t" Ik' (le>iM"iis to the I'tTi'ct

that tlic ('"urt woul.i imt, iiimii tlif

.ground of imiiunl inistiiki-. rectify a

coiivfyauce wliicli li;i'l I'l'i'ii exciuted

ill cuiiforniity witlj a iircvi.uif a-roo-

iiu'Ut ill writiiij; ii'iiif l" Ixitwctn the

lurtics; and llc'l' v. Kijte, [I'.tOT]

1 Cli. ."jDl, where v.udors, who liad

not been )iuilty of any laches, were

lield entitle*! to rectiiicaiioii of .it,

error in the conveyance which wah

the result of a comniou mistake.

Sec, too. l.eutil V. IliUaa, u' !'< '• '^

J. 110; and distiniinish /'(/.• .'Vi

V. ,S<iwh,id,j>, [I'.tOl] -' rh. ;'-, l"-'.

where tlie relief of rescission ' li

'

<;rouud of common mistake was ..-ki ;

for, but not granted.

1 1 Ves. .Tun. tilO; /. - Lor':

Krskine in l^tajujHoii v. >•"'', I''

VcH. 427. See, too. Daris v. >'i;-

htnl,h. R. 1 Ch. 410; /•,/-
•

v./.",.

4 (litV. 2;5.'., gfiirmed 11 W. \l ''

- Hitchcock V. (»r</(/t»</s. 1 1'fi- 1'^"-
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U> which pruposiil the Scotch office assented, tlio Court

at the instance of A. (refusing to reform the contract)

rescinded it, and directed the repiiyineiit of the prc-

iniuius paid.'

But where there was a couiniou niist.ike as to the

total acreage of some land, tlurty-six acres <A' which

the vendor contracted to sell, it was held that, the

mistake iuing one which did not really touch the

siilistance of the contract, the vendor was not entitled

to rescission.^

§ 785. Again, mistake of the plaintiff produced hy
the innocent misrepresentation of the defendant,' or

hy the defendant's not doing his duty in respect of the

Kintract, may I)e ground for lescission. In a case where
the vendor described the garden of a house as inclosed

hy a rustic w..d with a tradesman's side entrance: and
knew hut did not disidose that the wall was no part of

the property sold, and that the tradesman's en' ranee

w;is us.'d only l»y sufferance, the Court rescinded the

contract.*

§786. In a case hrought hefore the House of Lords
en appeal from Ireland, the appellant helieving him-
self to he a stranger to a tisherv agreed to take a
lease of it: the respondents helieving 'hemselves to he
entitled to the property agreed to grant the lease: it

turnetl out that the a[)i)ellant was entitled to tiie pro-

[MTty and not the respondents, and the j louse declared
that the contract was entered into hy the jiarties to it

under mistake and in ignorance of the actually existing
ri-!ils and interests of the parties in the fishery, and
tliar the contract was not hiuding in Ivjuity u2)on the
appellant and respondents, hut ought to he t^i't aside

suhjeet to certain terms which the s|)ecial circumstances

MisUikc
|iro<luce(i

!>>• de-

findiiiit II

firoimd for

r('^ci-...iou.

Cix'pcr V.

I'hihbi.

' /'..../,, V. SroffiHh EqiUlahh Lin
In-iniucr S,„:i,/,/, L's |,. ,J. (^1,. ^-J.-)

;

7 W. I!, :,.

- A.,,;/, V. l''Tr;,a1, [ISiiS] -X C\\.

'tM.. l.;i, i:!L'.

"' Adiim V. Ntnhiy'/iii;), 13 Apii.

C'as. ::0H ; :! l( h. I). .vs.;. C'l". WihluKj

y, Sri-'.-t/t-r.^r.-.-;, ^l."i^7j 2 i'li. .'m')!, r,.'>0,

' J!rewer v. llnmn, 'JH V\\. D. 30'J.
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tit the caHC bimI the principles of good cnnsiieiKe wm
licM to impose.'

§ 787. Hut wlieie iiiitlier party to tlie coiitiiK t i-

ill error ;ih to the .imtters in reHpeet of wliieh tliey ;n.

eoiitriictinj;, ;iiul there is an iietiiiilly coiuliKh-d rnu

tract, hut there is an error coninioii to hoth the jpartirs

in the reduction of tlie contract into writin*^, there ilii

I ourt interferes for the purpose of reforniinji; the cmi

tract, ami not of resciudinj,' it.' For hy ho doin^' neithn

party will he daniaficd : wliereas liy iiiforcing it ms it

stood, one party wouhl he nettc.ssarily injured ; and Iv

rescinding it, hoth would he deprived of the lieiietit it

the ctmtract.

§ 788. Accordingly in a ca.se ain ..dy stated, wh' iv

the «iuestion was whether a certain seven acres were m

were not included in the contract, Lonl Thurlow, afuv

stating that if tiie parties to the contract had mist;ikrii

each other in this respect, it must he rescinded, sai'l

:

'' Upon the otiier hand, if l>oth understood the whole

was to he conveyed, it must he con\eyed. Hut aL;;iiii.

if neither understood so, if the huyer did not iniai;iiic

he was huying, any more than the seller imagine I In'

was selling, this part, -then this pretence to have tin

whole convcv<'d is as contrary to good faitli upon lii~

side, as the refusal to sell wouhl he in the other ea-^i
.'

§789. The jurisdiction of the Court in this re-pot

, was clearly as.scrted hy Lord Hardwicke in the ca-« et

liiikJr V. lioijiil Krr/i,iHifi .'{•^••itrinir- (.'<'.* which wa- i

hill .seeking, after the lo.ss, so to rectify a polic\ .
mi 'li'

ground of common mistake, a> to turn the loss on tin

insurer, which hut for such variation must have h'l ii

1 C,,,.]^,- V. I'lilihf, 17 Ir. Cli. 1!. •'!'. 'I'hi'iit/soii V. Ilkh-iiitii, dvrtili.;-

;;'.; I.. !!. l: II. I.. IIV); i"//a,§soj. ti„M\ [1!M>7] 1 Cli. ."i.".ti, .'.i;!; V'l

Sic also JliiKiliant V. Iliiiyfiuiii, 1 JItdIt V. Ktjte, i\''u\. !}i>\.

VfM. Son. I'-'ti; JinDlis v. W'ichrl- ... . ,

1 !!. i <'. !"«;; !^"- !^-"'-
:!U'^y

rhumpy. Il'i/i", I.. li.i.II. I.. 'J-':.
.lun. 'J 10.

^Wnnrt^v. i'(u/,(-y, I'.i IVav. ;;0.-,. ' 1 Vis. Siii. lilT.
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Ikiiiic Ity the in.surcd. " No doulit," saiil his KoidHliip,

• l»ut thi.H Court liua jurisdiction to rclitve in rf'.s|>o(;t of

a pluin mistake in contracta iu writ iuj^, as well nsajiaiust

fiaiids in (-(Hitractrt ; so that if reduced into writinif con-

iiMry to intent of l\u: parties, ou propir proof tliat would

In- rectiticd :

" hut for waut of such prop<'r proof the l)ill

\\;is dismissed.

§ 790. In another ease, hefore tlie sanu' .Jiidye, tlie

(a|itaiu of an Ivist India ship, !iy artit les of a<j;reement,

liargaiued an«I sold all his eliina ware and incnhandize,

l>i()U!,'lit home in his last voyat;e, to the defendant: the

artiilis of aj,'reement were drawn up, from minutes

I'mn,

111 iide iiy the parties, hy an attonny, who, misunder-

stand IllL' the tiransaetiou, drew up the artiiles in an

asirroueous and absurd manner: the captain, who w
the party a^f^rieved Ity the error, Krought his hill for

III 41count of what wad due on the (tontraet, and ii

>isteil on its rcetitieation : he was allowe<l to yive parol

evidence of the error and of the usage of trade to show
rlic nature of the real trausai-tion and the consequent

mistake in the articles.'

§ 791. It follows from the natun> of the jurisdi(;tioii

that there can he no reitifieation where tliere is not a

pricr Mitual contract liy wliicii to rectify the written

ut : so that, for instance, a [lolicy cannot be

14octifu .1-

tioii re-

quires 11

prior ' uii-

tract.

ilocunii

rectified" by the slip, because the slip constituted no
idii tract, and there was no ecmtract till tl

sii;iird anil the premium paid.

le policy wa-

792. It c(|ually follows that the mistake of one

a irround for com-lartv to a contract can never be

pulsury rectification, oo as to imi)0se on the second

party the erroueou.s conception of the first.' The eiror

^[i^taki'ot

uuo I'iirtv

not a

t; round lor

lompul -

i.ry 'nli-

ticatiou.

' Huh I- V. I'ltiiie. I Vis. Son. iritl;

i; Vi.>. ;!;«;, n

- Si'f MiiriKt (((!(/, a.'. Trwliiui

" ' * ,7. t" " . I'.. JIV.

- Mti'keiizk V. Vimhon, I.. It. S

i;.!, i;t;s.

' .S//.S- V. .SV//s 1 Dr. iV Sill. I-.';

1,'oiike V. I.ont Ktiifiuijtiiii,'J. K . vV .1.

753; 'I'/wmjisiiii \. Whiliuori, 1 ,T.

& II. '.208 ; Eiiil ./ llradf,,}-'! v. L'tul

It/ Huiiiitoj, :iO I'liav. Illl.
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Klt>iiiuii

llltWl»ll

UIIIUll-

ini'tit mill

rcrtitlia-

liun.

cvidfiiii'

ailmitt<'<l

for recti

t'lMitioii.

Hut iiui-t

\<r cl< ar.

of tlie i>liiintitr iilouf may, howi'vcr, wliiTo (I'Ut, if is

conccivcil, only where) there ha« been iVaml or toniliirt

e(|uivHlent to fraud ou the part of the tlrfemlanl,' lie ,i

j^round for puttiiijL^ the defendant to elcrt Uetwiin

liavinff the transaction aunidli'd allojrether or .Hiiluiiit-

tiuL,' to the rectitjiation of tlie ilcid in acconlaine with

the plaintitfrt intrntion.'

§ 798. I'arol evMenee is adniittetl to show thf rnin-

inon mistake of both parties in reducing tlie contiait

into writing, uud as the grouml for rectifying it.
'

1

think it impossible," said Lord Thnrlow, "to v>-i'\u<v.

as iiicompeteut, parol evidence which goes to ihdvc

that the words taken down in vvritiug were coiitraiy

to the concurrent intention of all parties.'
'

§ 794. Hut in order thus to i)rocure the rectiticalinii

of a contract, the proof must be dear, irnfragalilc,

auil tiie •strongest possible."* As the point to lie

proved is that the concurrent intention of all the

parties to the contract was different from that expies-o'l

by the written contra«t, the Court will attentively

regard the adinis.sion or denial of the defendant a^ mir

of tho.se iiarties.' It need .scarcely lie added that the

' M.i;i V. I'hl'. [l'.»"Ki] I Cli. at

- (I'diiiiil V. I'idiikil, 'M liiiiv.

11",; Itiinia v. I'rjijierill, L. II.
"'

\:<\. 1 : I'l-jil V. Miirshiill, I'S Ch. H.

_'.".">. Sec, tu.i, Illdfiiier v. S/iiHlf,

].. li. l:! l'.i|. S'JT, iiut'.stiuiifil ill Hiitl'

V. h'l/lr^ [''"'"] ' '^ ''• "'''' '" '''^

jiiililiiK'iit ill llmrU V. I'l/ijirrtll,

Lonl lii.iiiilly M.I!, idiiiilcd uiit tin-

(li^•tillCti(lIl l«twii>!i the decisious in

'iaiiiird V. Fiiiiili'l iiiid in End nf

lliail/ortt V. /-Mil ill' Uuiniiiii, 'M

lieav. VAX.

' III L't'ly tSln-llmuriif v. I.onl In-

,i,i',iii„. 1 Uni. ('. can.
* lliiikic V. Itoijnl Ex'hiiniji- As-

>iir(iiii ''</., 1 Vcs. Sen. ;!17; jur

I,"i'l KM in in }fniijiiis 'I'miixhi nd

V. Sliiiii/ro<iiii. >'' \ rs. :'i.'.:!; I'<

V. .s/u/.s, •_'.) I,. .1. t;h. S75: S
litis ; Fiilliiii V. Iti'hinn, It) Ir.

I'J'J. r.mil 'I'liniliiw'.s l.in-ii

llmkh V. Jtiiyiil l-'.xihitiiiiv Ass

t'ti. was crilici/.cil I>y I.onl ('

lonl l,.C in FtiwUr v. /'i.i

l)e li. Sc J. at p. L'lU.

• <i Vcs. ;);!4 ; Murtiiui'i- \\

hall, -1 I>r. k War. .•'.i;;',, :;;

I'itiiiini V. <);ih,,iiriii', 2 Vi

.'175, .'m'.i, tlie eviilenee wa

Kiilered siiliirient to nvercMi

iletVnilant'a denial. See, tim

ifird V. Fill II /.el, M I!ea\

llitrris V. J't-jijifrtll, L. 1!.
'>

anil Jtluiinur v. Spitll'; I.. It.

I'J-*, (|nestioned in Jhuk v.

[l'J07] 1 Ch. .IIM.

/,/'.,

il'i:

Ki/te.
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Court will only art mi juirol I'viilentc when siitisfioil

that thiTc in III) fxistiii;^ writiii;; wliicli coiitiiiiis tin'

oriuinal iii.Htnirtioiis (»r (((iitract.

§ 795. Wiiii'c there is ii writiiii^ liy which un i\. ruteil

(iced is to lit' ic'tifit'il, iiiid in that writiiiLT there is a

term iu respect of which there is a latent aiiihiijuity.

parol evitlonee may he uiliiiitteij tu rxplain it, ami thu->

assist ill the rectification of the dceil.'

§ 796. Mi-'takes are usually <liviileil into mistakes

lit' fact'' ami of law. The forimr kind have alwa\s

licdi held to i;ive occision to I he jurisdiction of Kijuit\

in mistake.

§ 797. .\s reirartls mistakes dI law, the maxim u-;u:dlv

nfcrrcd to was J)/iiiir<intiii /"//> min i.rt'u^iif : and the

older authorities .seem to show that <'i)iiits of Mijiiity

uiiiild neither .set aside contracts fur mi-t.tki; in law,'

imr allow .siidi mistake to he set up as i;round for

nsistiiii^ specific perfornianc*' of contiacts in other

rL-^pccts free from olijectioii.'

§ 798. This view of the law was thus stated hv

1/iid Cliclmsford in ucMressinn' the Hou>e of l,oiils in

ISjH:"—"Mistake is iindoulitcdiy one of the ,;;rounds

It'i- cijuitahle interference and relief: hut then it imist

III' mistake not in matters of law, hut a mistake of

t.nts. The construction of a contract is ch arly matter

of law ; and if a party ads uiioii a mi-taken view of

uniWi

.;iiii V.

Mr. i-i,,ii

.f lui^-

l.ll.r..

ikr-

Th. 1.1 ^^

-tll.'^l

l.> l.oi.l

('111 llll

f...,!.

' l.wh ralim v. Lir/.-' i>l'tii, :'jO

I.. 1. I.I. .3; (i Jiir. X.S. llll.

M'lrnii/ V. i'arh',; 11) Ikiiv. ,iO.",.

It iHuy lie iibsiTVi'd that liii>tiiki'

' I'l't is ii'it the less a '.;imiiiii1 f.pi-

I' '''> i lii'tMiiw tlio [lerson who lias

iiM'i'' tlie uiistnko h:i4 tin' iiKMUtt

"I l^i|'wk'dsl'. WiUinott V. Ilarhir,

1"' I'l:. !). 117, U^lfi; S. f. 17 ('!:. j).

V.x. •-M.', L'.'l- :
(• /,. /- '/ V. ' Vi. .//,,/. -/,

1 i;. .V My. II -.

I'ull.n V. /,-. „/,/, -J .\ik. .-.sT;

l»r \.><\\\ Alv.uilry M.l!. in ',-«..,„,

V. Ciiiiiil, 1 \\-^. S!;i: Sli.k-I'ii V.

f-l„rkl.l/, I V. \- li. j;;. .Ill; M,nl

mill) V. /liiiH/i r/nfl, •_' Vtiii. 'di'-'>.

St'c al>u lU/lii' V. l.iti.Ji;/, 2 V.A^t,

Hilt; (,„,.,„, V. /.../mn/,'.' My. \- K

.

J.'il ; I'ricr V. Di/'i; IT Vi-. 'l.Vl.

' Ml'/lillnt tiiiilf l\,fit'il, l;,llfir,i,/

.;/ /nlilnU \. ./../,/,>..„, i; II. I.. I

Ma,il,„ll V. ('ulUlt, 1 Y. \- C. sill, si 1.
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r

Nt<nt:ition

of Uw.

CuMTi

aglllll't

liii^tiiki'^

o( 1.1 «.

Aiiiiiiji

CilKf,

ClHilit I \ .

l.or.l

Wostlimy
on Iijnu

in III II

I

jiirts li.ini

CjuiiSiir,

liiH ii<,'hts uiicl«'r 11 t:oiitm(;t, lie i« no inon' tiititl<<l t..

ivli.'f ill K<|uity timii li<' woul<l hf ut haw.'"

§799. Willi tlir aulliorities r« I'fiiv.l to in tin lu,,

hint precoliiiv; wtious may \n' loinpaivd tlinsc otlii ix,

whicli hIiow tliat a iui.tiviir«'.-*eiitatii>n of law, at least if

imiocciitly nittilc, <lofs not l>iiitl iiii'l i roiit*- iiiiy ii\>l

liiiliility."

§ 800. K"t:<iit tliM i>ion.s, liowi'Vi r, havt- IrMHciir,! it

not (Icstroyi'fl the imi>oilaiii-.' of thf (listiiittiuii ImMwi. u

mirttakf.s of fact ami of law. In Sfi'iir v. (i<'ili,\'/

'rnrmr I-.l. sii<l that lu- frit no .loiil.t that tln'ruuit

had nowt T to iclitVf ftj.;aiii>t mistakes in law as \vi II ,i-

mistakes in faet.

§ 801. Actin;i on this view. F-onl Hatheihy (\vli. ii

Viee-Chaneellor) iciniltetl to his original rijihts apiiiist

Coiupanv A. a eie.lilor of that «-..in|.aiiy who had ^iwn

up tiiat rijiht in ron>ideration ot the >ul»slitutod -0 u-

rity of C'om[iaiiv B., wliieh pmvhasdl the husiness ut

the first t'onipany A., wh.'ii that purcha,>e was held vni,|

as nltni viir-'.*

§ 802. The point • anie twice before the Ilou-r ..t

Lords in the years 1«G7 and 1^7:!. In d'"/" r \.

nhihhs:' where the appollant, helievin- himself to l..:i

straip'er to his own land agicecl to take a lease nl it.

and was relieved from his mistake, his helief aa>

founded on an erroneous impression of the ctlei t it

certain do<-uments of tith' : and Lonl We.stl>uiy >.iid;

"It is said Jt/iii'iaiitiu jiiri^ Ixiad i.nuisiit; hut in iliiH

; maxim the word ./"> is used in the sense of deiintiiii;

•M'ueral law, the ordinary law of the country. Hut
O

• I

when the word>/> i> usetl in the sense o| dciioimu !

private rij^ht, that maxim has uo a{)plication. l'ri\.tti

' Sw I'uinll V. >//.////, I., r. II

- ii'lnudilli V. Ifi'l. I>. ii- - !
i-

750 ; UnitlU V. /,.(</ J-:i"i,y, I.. II.

7 CI,. 777; \.. U. 7 11. L. iM-.

:. \h- (i. M. .V ».. 7ii; J><i"i

^('«(7(ll/, ti Api'. l.'.iM. Isl, llii'.

' III Siji'ii Lift J^suran

Aiiclinr nis,, z .1. iV ii. Ills.

• (tsr,7) I., i;. _' II. I,, i;:

Ir. Cli. It. 7'> ; siijii'
', § 7sii.

m
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'hi of owiMTHliin x* Iliaitti'i- iif fm f : it iiiav th.

n-iillt Ji!-*"! nl' iiiatliT i»f" law : hut if particH loiitiact

uiiilii a mutual mi-'tak)' ami iniMa|i|irc|ifn>i<iii .is t<>

tli.ir n'Utivt' ami r<'.H|M't;tivf riyhtt, tin- ii'sult h, tlmt

that a<,'rfi'im'nt i-* liiilth' t<> Im- Aft a-*i(h> :i> haviiijif \<y>

ictih'il upmi

§808 A.

I oinimni iniHtak<

am. ill /','/('/ Itiiiinliiii 11 Lnid l.nn|

Chilin.slnril ill aihircHsJnj^' thi- limine .s^iid "that th<'f..ni

iL'iioia licr illl|Hltlll>h' tn the [lalty \va-> of it matter of

l.iw aiininj^ upon tlic <liiulitt'ul loiistruitioii <.| a <Maiit.

l:,;lH

Thi- in vcrv (litiiTiiit IVoin tlic ivnoiamc (»!' a \vi II-

ll'n,

kii'iwii rulf of law. Aii<i tlicif .ii.' m;iiiv la.srs in Ik

t'oiuiil in wliii li K<|iiit\, upon a nw\,- ini-*iaki' of tin

l;i\v, without I 111! ailmixiui'i' "f niht r c iniim-tainc.s, ha

;.'ivrii iclicf to a [larty who lias ilf.ill with his prnpfits

iniiJiT the iiitluciK'c of -iidi mistaki." •

i; 804. It soeiiis to follow tlial, at hust an ji (|, 1,-11,-f Hr

to .spoi itii; perfoiinaiiri', <onunoii irror nf lau df Imth

partiis, or t'Vt'ii thr soh' rrror of tlu' lU'fcinl.iiii, when
iv-ujtin;^ ill inistaki' impoitatil to Ixith parties to the

miitraet as to .smue of tile matters doalt witli iiv the

K.iitiaet, would l>e sutlieieiit. Uiit it i.s .suhmittrd that

neither tho eoinmuii error of hoth parties nur the xil,.

'H'or of the di'feiidaiit as to ihu uprration and etl

Ih.iiiiilio-

eet

't thi' luiitraei fan l>e a ''loimd for lesistin"' sneelHc

["'ifurniauee.'

§805. Auain, as in eases of hanlsliip the turning

"t events in a way ditl'eroiit from what the purtie.s

aiiiii-ipati'il will not furnish a ground of defence ; so in

ivu'.iiil to mistake, if persdii.s ehoose ti> speeulate ii[miii

t:i' Is, and the view on which they mteil proves to lie

.1 iiiistukeu one, that eireumstunei will furnisii no de-

hiir,' uii which the ("nurt will act.'

•peiiil I

' ' --l-r V. l'hil.h>, \.. i;. 2 II. I..

Ils7.il L. I>. ,; 11. 1,. .It ,,,._.,; 1.

< I. Ilr„l,l V. H'ltlh, IS \V. I!. .".'.iR.

' Sl-I- lit (N'llllll'lll I.IIVV. //.(,;
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not Itiiout

tlir 1.

...II.-.. .if

^\^ts t'titi

trit..l.

Th.
Kuiimii

Wh.M lb.

'.viitiii>;

I'Urp.JsLlv

.hrt.T.

iKJlll till-

L'jiitiai't.

Ij
806. WIk'H- JImti' i-« .» iiiiMt*k<' of Imili |.urii..,

I»iit ii'-t iilMiur iIk' vi'ry »'ii''.j'''i "• 'I"' < oiitiii' t, ir uiil

not Im- ii j;rmiiMl for iftifyiiij^ tin* <oiitrurt. Tin i.

r..r<' wIm'Io lK)tli particH vviTi' uinl«!r a iiii.Ht;iki' nx |.. n.

iliimli'Oi of a l.ii«*('li<tlil iiit- ri'-it, to lliit tin' |>ii. . w i.»

roiiti'lfiiilily li'HM than if i\\>' ik tmil < \tciit <<\ Hi.

inttiTst liail Ikm'ii known, iiikI tin' viinlor-* filnl i 1 II

awkiti;,' tor a r«a<tijf|initiii <»f the rxtrn t<rni wlii. h

piinliaHtTH i«M)k nn<li-r llii' ai*rtij,'nin'iit, Knii^'lit liiu. .

\'.r. h.l.l that thi' l.'ai<' was the sulwtan'.' sold an.l

not a t>rin of thi' siiiiposcil ihirulion, ami tliiit tii..

voii'lor^ ouj,'ht to hnvf known what was tho foniliii-in

of thf |>io|)«'rty they propos..! to itll, an<l an onliiiulv

tlisini'Hi'il the Itill.'

Jii 807. Ill liki' nianiiiT lli<' lloinan jiiri.tts \\vl\ tint

mistake a-< to th*' suli.staiKc of tli<' thin.u avoiilr.l ih

rontriit ; hut if thtri' In- only a ilitlrrinrr in -om.

.|uality or in-iiilcnt, tliouj;h the niL^upprtlicnf^ion imv

have lii-fii thf u<tiiatin,Lf molivi', yi't tho «(.!itru't rini.iiii-

hindinj^.^

§808. Thf Court, on a iliar prin«i[>li', will u-.;

intt-rferi' for the nititi. .ition of a written .onim. •

wlieiT it wa.s liv tlif intention of the partion to ii that

the writin'4 <liil not <ompri:se all tlio terms of the m tial

lontraet ; for what Ih «K)Ue i>n [»urpose i.s evi.lintiy

not (lone l>y mistake. Therefore wheri' tlieie \v !~ a

eontrai't for an annuity, ami the parties to it (lesi'^nnlly

omitted a provi-o for redemption. thinkiiiL; it wmM
render the traiisaetion usurious, the Court refu-iil t.i

vtetifv the deed.' The purlies "desired the Cum*.

said Lord Ehlon,' " not to do what thev iutendt .1, in

' o/.i'' V. f\'l,it',ihi\ 1 IV U. .V-

Siii. >i!, alliriiiuil - I'ii. '''•>*

Kmiitdij V. I'nif'iii'i ,1.. Mill

'„., 1,. 1!. •_• Q. 11. .">Si', ami anth..-

_'1'<; /Ai-v V. -

(.«'. UIH; S. I
. 1

\'

I.;rd Iriihmn v. (7,i7./, 1 Hro.

I'.C.K: l.t'T'l I'lirtin'iri: V. Munif,

J Hr... t

,/•..,../. ;•. I

.Iiiii. 211.

' III .}f'llillti< Tiiirilflf Irl \

•irnuiii, <; V(-. ;i;r.' ; ifi"'

j„„^s, .'.'; w. It. :.:;!.
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th«' iii-MTtion of thftt prnvi.xo wm tliri-ftlx ri.nhiuv l-

thi'ir intontiHii, Imt tlcy d- -in'tl to \»' |itit in tli' 'Hllllll'

tituntion as if flu-v iititi Iwcii Ii<'tf4'r iiifi •riiH' ilhl

iiinst'iiiH'ii tly h/i'l II i-oiitrirv inttMifi'in.

Mil*

,K.r..l

!) 809. Wlion' ih'- piirol vanafiiui «liii|i rln phiintiir

III ili(Vl|i|llllt Hi'i'kn tit Hit lip is a -<lllm<'iM|..||f . uliliai t

ill piirnl iM'twi'cn tho purtit's to a wiittrti mritrai t, tlii'

iii«i' ill iiowJH)' coints within flu- diMtrinc uf im-itaki',

mill thopnrol variation is iniulini><.«il(|«' iiii<l»'rtln' Siatiit<-

i>f FramlH. oxccpt in niACH wiicic ihr icfu>al to pcrfonn

it iiiiL'tit aniouiit to t'raii<l.

ij 810. 'riicrefori" whiTi- A., Iiy wiitinj,', aj^'ii-nl witli in i,u

H. ti j^rant hiin a li-aHc, to (toninnu'e on tlu' "Jlsi ,,\'

April, ]\. In'iiiy inciily flic a;^i>iil of (
'. ; aiiil -nli«r-

ipiciifly A. ami (
'. a;iiei'i| liy |miioI iliat tlu' loa.-tc shoiilil

ii'iiiiiirnii' fionj tin- •J4tli of Jiino insti-iul of tlio 'Jlst

I't' April, ami 1k« niailc to <
'. iintoiKl of to B., and 1

'.

I'ljij IV -.0111,'lit a H|M'citir. porfonnaiiiT of tlio writtin

tiaif as varied liy tlio rtiili.s»'(|uint paml one, a pliamil

till- Statute of Krautls was lit'cfsrtanlv allowed An
wliiiv tlnre was a <ontra«t in \vritin<,', and tiie dit'en-

'l.iiit -i't lip a Hiiliseipifiit parol eontra<t, l)y whieli tlif

I'liiifH niutimlly aliandoneil the ternin of the writti'ii

I'liii ut ami then aLrned upon new terms ; (Jranl M.K.
hiM that these new terms were merely meant to

lU'i.lify or add to the terms of tin' original (ontra<l ;

tli;il thirefoiT the parol coiitiaet could not he set up
a- ,1 waiver of the first, and that the -iilisii|uent terms

ii 't liavinii '>een in any way acted on, the seeond 1 mi-
ti.i't formed no defence to the first, the e\ei ution of

whi.li he a.cordin^dy directed.* .V,!,'iiiii, wlnre the

wiiueii contract was silent as to restrictive covenants,

hut there was some evidence of a suliseipient contract

' s '• iil>o I'ihaiin V. (I;jIh, „,„<: Dyi, 17 W'H. .'!>; I.

- >>..>cn. .1,..; u. Ciippr V. ,/(«, • JvT'tan v. .SiwK-ii,.-, :\ llr.'. ( .1'.

* 't • '• '"• '-. 3SK ; S. r. 1 V.s. Jim. tiVj.

' S-.' i>er (.niit M.i!. in y'/j-r v. ' I'rict v. Ih/n, 17 Vf«. !:)•>.



;<1M I'll l.S« K.H M> IIJK Ai'lliiN.

to l..k. til. l.'iM.' Hul.)»-.t I-. rt •••rtaili rrMil.tiv v..

„a,;t a^ I.. lrii<l«\ tlf Staliit. ..f Knui.U wa^ li.'l.l ».. i-

a I... I I., tlu- i«'if..rnmin' \vhi. h tli.- pUiiilitV m,H^U\ .1

fliii -uI'MMpi. lit p.ir'il . ..htr.M t.'

s|...M. ^ 81t. Til.- .|m->li"ii li"W tar a pliiiiilitr •
mi • iiLi

1;''..;Tu1, ^|-«' iti. |..-i formal...^ ..f h roiilia. t with n |.nr..l v.mm

;;;';;;;," ti.in. 01 III ..ih.r sv..l.l^ willi n iv.HlK.iti..ii .'t a Ml

""""" Ink. , w I on th.' aiit! >iiti.-M Ih-|.<iv tli.' .Iinlii nfiv \ !

[h;.\, h..i |..i|r. lis .l.ur. I'Ul til.' vv.'iyht ..f aulli..i,is

ap|K'ai..l to !»• Ill tiiv.iur «•! ihf |.i.>|>..>.itioii iliai
•

l-lainfitl MM.l.l ii..l n.ir f..i th.- mih-. ili. |m rtuiiiiun. I

^ H.niitra. 1 «ithti par.'l variiitimi. Tliit if* iiovv all. iv i

liy till- la-^t MK'iitiolifl statiilo.'

|;,.t„i.' |.r...rc.liiij; to .i.ii.ti.l.f ilu' . a.->.'s ..n tlii-> |
i'

w. iiiiiv lai.tly a.lvort t<. prin. ipU-«.

M,.r«i,. ,1 !^
812. With r.'L'ur.l t.. a lui.Ht.ik.- ut th.' plamiitl

,.i..ihiii!
,il,„n., it Hal otU'- oliviou-i lliat to allow him t...uii..t

ihi.H luiHtiik*-. aii.l ciifoiv.' the .oiitm. t -^o . .irr.. t..l .11

tlu' othn party to it. woiil.l l'»' n yreat iiijiiHti. <•

Sj 818. With n'Kard, how.-v.r, t.» a mi^tak.- of huih

pain.-' ti. a roritm.t m th.- ii'.lii. ti'.ii of the ..-i.tiMt

int.. writing, there .an ho ii.> ohje.tioii in point !

justi.e t.. the plftiiitiir asking to have that miMak.'

"
.-one. tod. an.l t.. have the i.al ..nitra. t .airicl ihn.

exei Utioil.

MUi,,.. .. § 814. It may \u- -aid that a plaintitl scekm.^ |..

;;,'':,,',;;,, .•onvt ^m-l entor-e a ..mtru.t wlii.h i> witiiiii ili.

' '

'

""' Statut.' >>( Frauilrt is suinj,' in .•..imav.'nti<.!i <.f that A :.

Bin the ..l.je.tion s-ems untenahh-. l''or ev.-iy a. ii'ii

to .-one- t hv parol evi.leii..- a written .ontra. t, vsliriii. r

excute.l ..r exe.utory, is m rt.)me sense a suint; on tli.'

rontra.t : y.t the juiis.li.ti..n of lv|nity iu .as.•^ ..I

mistake in written .oiitia.ts i- dear. Mistake, lik.

ill.

' >„,//„„/ //,.. -, I. 11. !. I'.iiii'lM!!^ ..< ;" l«' lO.U.'l IM ill''
'

.11., 1 .coii'l i.liti'.ii-. ..f tlii" "

'
TliC .I.MICilttltr Act, |.^:',

- Sfl' U//lIi, J
-1-, .\ I'lli.*! .llK- ..fl-1111-.i 1. 1 JlHtll'y » 1.:K-|iT !

i-»ii.n '.1 thi'. .lu.niii.ii O'.iii ili.t III. Ill "f it.



MIHUKK WJ

fr«ii'l.' HiiiMt Im' •li'ctiiol rtii o\< I'pttoii to till' iliif lit' in

Ki|tiity.

^ 816. TIhmv wtt , hi'Wi'Vci. ii ^I'l'u'!* >if . fi^i>^ will' li , ^... „,

<..<'iiM'«l ( • <'!»t»iltliH|i ihc piitiHi^iiKiii, tliij ill til.' <'.iiirl
I'"!','"

Ill ( liiill.civ ii plaitltiH riilllil lint Im' .iIImWi'iI to -i||r (otl'"'*!

till- .*|NMitic |M'iti>riimiii'i' itt .1 ii.tiiiart with .i ihiuI i''"'!"

\. liiiti'iti. Till' prim i|iiil ii-.cM m tlii^ «.iii'^ «iMf A'/.A

V ./.'./. v,.//, Ix'tnr,' I.Miil |>'u«>t|vii ; \\. .,//,nii \. II:. nil,

li.Siin' Sii \\
. (hiuii. CliihiK :. T ,1,

, Im'Ihii. |,,,i,1

l;..|iw.|ali'
;

' ,V///-,. \ . r,ni,/J..I/^ Ik'(.m>' l.i.ni <'..tl.ii-

Imiii ;^ M<in>.i v. //-»./, l,<-t'.i|c Wiuruu \ .('. ;* .\>h.,i„'/-

l!. II, nil V, Si'/i/;//,' lid,, If \|ili'l-(4i|i I',, ; a|,<l It'iri.y V.

Fi'n.i,' I ituic l.niil St. I^'oiihuIh
*

<( 816. Tlii-i ruirt'iit ot aiitli'iiitii'', liuwi'Vi-r HtiKii",'.

,

'im vt'l ,«(«arci'lv Ik* cutHiili'ii'.l iitiirnini in ta\«iiii ut"''"' '

"

tilt' p<'-iti.iii tlia! Ill-' pitiiiititi ruiiM ii.'vcr iiviiil liitiiscll'^"'- '

I't a [luriil Villi. itiuii. TliiT. ail' .lii fa i.t l,«.nl Hard- i iii,ii-7.

wi.k.'M ill til.' .aHOH.if \\',,//,:, V. M'.i/Lr'" ainl ./'"//'< ^ v.

S'.if/r nil ' wli i<h, iintwitlistiiiiiliti},' till' n iiiarki upon
tli.'in of |,.,nl lt.'.l,'s.lii|.. 'Suiil of «;ratit M.K.," imply,
it i-* .'iulimittc'l, a sonu-wliat iliirtTfiif \ iow of the
<|ii»'-'ti'in of tlmt alrt'ailv .statfil. In jik c man nor, ii is

Inlievftl tliHt Hi','um(iit.s imaiiisf tlic ronr-ic of .niihoritv

' >'l fl/,!,,, I ,"il,,".

I llr... ('. C. .M4; i; v..,.

7 v.... '.'II; Ii ![. It. II.

''\ iV r. I.. III. <'««•» ill

.1.^ ,-.1.

i ; s. I '.

Ivinity

l»i. >V W. •.•..•,, A, I,, 1 1,

' /*( .Niviili- ,F. In 7'/,o, „/,,,„

lliKtn.in, f|'ii7]
I r),1. ."i.'ii, ,"'(;i.

V. ft,

.illll IMH'II tlnTC Chi-

lli Tlii'iiiitfun V. /liiKii„ii,, I \'. A Ii. ;7".

I < Ii. "i.^o, Ni'villr .1. Ml'! .s (/,,,„„,. |;i IS,

li;l,/im,in V. t'l,i,ir», l.'i

; II in, I \. \i,„,/.r,ter,

", :!7S; .V,,,,, ,. /.„,•,/

I- •'•it, "'riit' .l.«t

'I; /.„/,./.,

riiif 1)1' //,

V. //„ ai'i'iar* t.« lar \' Fh.

r'i'iii, Itiiiliiiiy I '... \ . \\',,il,

111
; h'm „rli \. Ih ,,

-!»•• no l,c». Ill;; ii|.„i, u CAS.' i^f l,„,sl, ;l Mm
'^ 'I' .tiMti. ><|,., lir iimLtiiisiici

"l- 'lll.liT ;i llr.i.l „\

'I'-iTv.itu.n-. . r
!'.

•(lit ill!,' V. i"„!t, rr.''"" 1 n,. .It

'initr .ii„iili. t fruiu r. t;

I S. I,.\ I,,.f.

II' II .

V.'Vc.i;

Atk. :i-.

.\ik. ;nh.

I '. i; \,

' hi 'Vi-

lli If...,//.,

M,ni

I >. I,. A-

\'. Ill, 1 1 II,
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lot* nKFF.NCKS TO Till". ArTH'X.

C -

I-.ITc.-t nf

til.. .lu.li

irttiin^

Art, lh7:l,

s. -Jl (71.

rL'c'tllii'ii-

tioii mill

ri'li.'f ill

>aiii.- •'Viit

uIk.vp statc.l may Itc drawn fr.»ni tlie caH.-s ..I

r,ml>,r V. }f<tth,rs,' bt-fdi? Lord Tlmrlow; Af<n:/in^

T,>iriis,ii<l V. Stniufrooiii;' before Lonl Kltlon ; C'////;-/

V. Tiirrrll,' before Kni«;ht Bruce VA'. ; and .U-////// v.

P;i<n<ft* before the Lords .lustifos in Chan(!ery.'

§ 817. The j.'reat Amcikan jurists, Mr. Justin

Storv and Cliancellor Kent, were likewise cIcMr m

tli.'ir opinion that a Court <.f Equity ouj,dit, if n.. ro-

sary, at one an<l the wimc time, to reform and cntoi..

a lontrait.'

§ 818. This ve.xed question lias, it is believed, Imiii

tinallv solved by the Judicature Act, 187:!, s. •1\, sul-

s. 7. That statute requires the High Court in any cans.

to grant all such remedies whatsoever as any of \\w

parties thereto may appear to 1« ent"^!ed to in rcspc. t

of anv and every legal and equitable claim ' ropcily

brought forward by them respectively in su( .
aiis ,

so that so far as possible all matters in c<mtrover-.y

between the .said jiarties respeiti'dy may be . niii-

pletely and tinally determined and all nmltiplicity nf

legal proceedings comcrning any of such niatt.is

avoided. Under this provision the High C.)urt \\a<

entertained an aeti<m for the reformation of a coutrart

and for the speritic. performance of si.c h reformed inn-

tract, in a case in which the Statute of Frauds did not

create a l)ar.'

§ 819. It maybe added, that there are cases s..ni'

what resemlding specific performance, where in tlir

;anie suit the plaintitf has had an instrument ie( titii.l

'
I Urn. C. ('. .V.'.

- i; V.-ti. :'.L'H.

1 Y. & f. ('. <'. l.'W ; of. /';•/'/.

V. Frith, [llMl'l] \. ('. •-'..t, -.'.'.S.

'
-J De <;. M. & (J. THo.

St'« als.i ;i»T Sir \V. Uriiiit in

Clnrkv V. Oi<i„l, 11 Vcs. r.Jt; Ilar-

rismi V. (jnrtlmr, Z .Ma.i. I'.i^ ; iiubin-

avii V. I'lti/r, ''< ItusH. 1 H.

''
I Story. Ki). .Iiir.§ UU : A'/-'

hrack v. Liviuyatone, I .l"!iii>. ' •

Uop. 1 IS.

• iiiU;i V. /''(.«/..)•. ;u cii. n. :<;:;

followt'd by Kay J. in ^hr. ">'"/P/

and Tallxit ral>,Ar. ('<.. v. >/,..'-'

I,. T. Jour. L'71. Soo, li..w.v,T, .1/",'/

V. Fhii, [liKVij i eh. ..I \r. --i.

iiM



MISTAKK. lul

iiii.l thou oltttiineil f..nso.|U<'ntial loliel' : as \v\me n
bond and do|)(wir of dci'ds were irivcri U> sc im. an
advan.c, and flic l.ond liy mistake iippcuivd to In-

usurious; thr pluintitl" provt'd tlio mistake, had ilie

I'und nvtitied, an.l was hr|d entitled t,, the cnns,-
.juential relief to whi.h an ordinary ol.lij^re,. and
-luitaUe m()rt.i,'a,!,'ee is entitl.d.' In another ease i

riient entered int(» a rontra.t witli his soli.itor for the
IMvment of a lixe<l sum of nion. y in lien of .osts, and
thf rontraet rontaine.l mistakes as to the nanir and
rights of the elieiit, whieh, if . onstru.d >trietly, would
have exeluded the soli.itor from all ri^'liis und. r the
'•-.ntra.t. In .-onsciuenee of tli-.s^ mistakes, the
solicitor I.y his I.ill allej,'ed tliat he had no remedv at
Law, and accordingly praye.i that the contract m\i,dit
'V rectified, and an order niad<' for payment of the
^lun of money under the contract, as if iit the time of
it-, execution it had cxpr.-sse.l the intention of the
parties

:
the Court made a decree directini- the payment

"f the money.'

§ 820. ft may h.'ie ho added that a misdescription .Mi«ie.

ni the contract may ho attrilmtahlc to (i.) the plaint ilfniX'"'
"l""e or (ii.) tlie defendant alone. „v (iji.) |,uth

"•'^'•

I'.ii-ties
; and in either of tli

'iiiii r fraudulent or i

(iii.) I,

e iornier cases it may li

nnocent. If it

party guilty of the fraud of

l>e trauduient, tlie

if "f it in any way: if it he inm
ittril.utahle to the plaintiff ali

course cannot avail him-

t.ikc, it falls under the head of

x'tMit, then (i.) if ii

tue and in(hi<-e mi:^-

mistakc imluced l»y tht
l'l'"'ititf; ' (ii.) if it he attrilmtahlc to the defend

't comes under the head
int

of mistake purely dui
111'' defendant ;' and lastly (iii.) if it |,e attrilmtahl
1.0th

" mistake.

parties, it fails under the head of common error

-'•^»a,( V. <;,U,tl, 17 lleav. G0^'.

>«/>/((, !>§ 7."iti, slL'.

Supra, §§ 75s cl si;/.

.Suj,r,i, <i§ 7S1, St;!.

sm^'
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Mishil.r.

lu \>t,/l,r\. r„„ii>l„lt. 17 (inmrs Ch. .V.IL'. lln' l.-s

of J! limlici- li:iiit nilVnMl in mkc ^SKio fur ii iiml i,.tt

jiiiSM'tl W hjrli illlloMlKcil t

CIS
«• il ri.lltl'jici ill liiw to sell at

licMi iiiiitlc in t'on-

iiiii whiili liiiil

• •I'll the |iiiiiics Itiit

thiit |iii(»'. Tin- MirtT. Iiowcvcr. had
tt'iii|ilaliuii of a ifscivaiiMii ami roinjit
Im-cii s|iuk<'ii iif ai an ininvicu Ix-n

which \\civ nut niciiiioncii in the h-ticps. |"t was licld
I hat liic iiiii-chasci- was not cniith-.l in iM|iiil.v lo a spccilir
rfoiniiiiicc wiihiiiii tin- i-csci-vat

Mowat \'.-<'. assiiiiicil ihiir the icii

Ion and coiidiiion.

ITS set foi-tli ill the hill
•i-c siillhieni evidence of a ic-al conii-act. '•imi

nfe\erv h'lial contract that ("oiirisof I

It IS Hot

perforniaiice and ii is a f;enerai rule that if

i|nit.v yraiil speci-

iiy;iee||iellt hll|tpel|s to olilit a lell

|;irlies iiiiderstiMMJ to form part of t

wriileii

M wliicii one of the

pclis hot to lie in some other

le liaiiiai'i. or lu

iciided ioay:ree to and iimlerstood thai I

lo. Coiirls of |-:(|iiit\ will not enforce 1

1

maleiial respect w hai he ii

.i::;niist him. as ihev hold ii to I.e ;ij;;iiiisi

I he other |iar?,\ lo t;ike ad\;iiiia;:e ..f il

Mke. It is also tl

le was a^reein;^

le \\ riiieii ( (iiiiract

conscience for

le iiiissioi or iiiis-

lo shew tl

le rule thai parol evidence is admisyilde
le omission or misiake hv wav of defelice lo a

for specific perfoiniilllce.

rile owner of the west half of a loi of land, siipposin
illliself to he th e owner of the easi half. entered into Jl

injure i4 lands
'olitraci with the defelidiini for llie e.\cli

"^^
' ''.\ lliedefeiida.il for the said east half and il

ii:ilf was conveyed accordiiijL'ly. The |d

'ill 'o compel ihr defcmlatll to accept

lee.isf

I>l:iiniiir (hen tiled

il coliVeVilllce of
iIh- wesi hiilf of the lot iind lo spe.iliciilly perfori.i ih

H'tween ihem hv coiivi villi: tin
iiiiiici entered into I

lids iiMjreed t(, 1),. ^ivi'ii for I le eiisl hii

Ike 111 t!ie insertion of
ippi illcd (hill I he I wo hillvi

If. i

east" ilislead of

leLlliy: lllis-

"west. It

'I that the defendant hud

s were of iihoiii eipml Viiliie

no persoliiil kllowled-re ,,f



Mi'2h MISTAKK.

;•
s

j'itlitT, hut iiH tlu" ntiitnui was for iln- ?'ii»l lialf. iiiol the

iiiistak(> was thai of ihc plaiiitilV aloiii>. tln' «'oiirt Im-IiI

that the west half loiihl not In- stihstitiilftl for the i-a^i

lialf and rt'fiisfd tht- •••liff aski-d. it is ohvioiis that it

in siK'li a tasf the contfatt had Im-imi fffoniii'd as di'sitr.l

\>y thi' idaiiitilV, the <'oiirt would have Ihm-ii imposin.;

ii|ioii lh>- di'fnidatit a roiitt-ait whirh he had iicvi-r iiiadiv

i'lttliiiiiliiiiii V. /{o/<//i(/i. ti < !raiil'> < 'h. isd.

Ill Mrhniiill V. \!<lh,ii>ll. -Jl (itanrs i'\\. ;»4-J. ii

was hidd tliai s|M'(ilic pcffoiiiiainf of the a;inM'iiii'iii

bctwtM'ii the idaiiilill and dfft'iidaiii conld not lie ciifor. id

lM»faiisc of the /('i/M/ //(/' iiiidcrstaiidin^ on i hi- pari of oii<

<»f the paflics as to the provisions of iJic a>;n'i'nicni

HIaiif \'.-r. said, icfcnin;; to this i hiss of cases, thai ili>

dirticnltv was not to ajiplv the hiw pi>i-tin<>nt to them

hilt to asccftaiii w heihtr. as a iiiailcf of fart, a niisappii-

iicnsioii did exist in the mind of tiie defemhini niidii

wliitli lie eiileied into an aiifeenieiit whieh wmild imi

otherwise have l>een loinlllded 1>V hilil. "I feel thai lln-

utniosi cant ion lunsi he e.\efci>ed in disiiniriiishinir Im-

twceii the case where an actual inisnnderstandiiiu lu

inisappi-elieiision diil exist, and one where the defendam,

siniiily ruin;; his haiirain. seeks to prevent the decree f.M

the perforiiiaiice of the cotitract heiiiir proiioniiciil

ajiainst h'"'. in the foiiner case it is airaiiisi conscien.

.

to aid the plainiill and ihe Conn remains iieniral. In iIm

latter, this Court holds the tontract as hindin;; on ih

parlies as does a I'oiirt of law. Loril dnsiice l\ni;;ir

Itriice short I \ ] III Is the primiple on w liich I he Conn :h !«

in these cases. "It is sworn l»v ilie vendor's aireiil ih.i'

this was his >ense and nnderstandiny. It mav appiMj

>iiii:iilar and may he the >nliject of olfscrvaiioii. Inn ii -

swoi-n lo. and this is a case of .s|iecitic performaiiciv h

wonld he contrary lo the rnles of this ("..nri ti« enfoi

s|>ecilii- performaiiic a^ainsi a defi-ndani so sweaiin::.

and in fact >o pro\ m^.'
""

/ iiiluli inl M ixhili .

In .1////'*- V. Ihihl. !• .Man. J4». the head note rea.

"Speritic periitrinance of an a;;reemeni will not he

fused on the ground of a mistake id' one of the parlies

i=rrv itvf- -..VaV ^^-,,r



<'.\.\.\I»I.\.N .\nTi:s. U)'2r

it, when' tin- iiiistiik)- \mim not known to the other party,
lunl tlH-n- \vii.s noiliiii},' in tlic liin>,'nat,'t' or tontlint of tiic

otlicr party whicli I<mI or contrilintcd to the inistjikf. nn-
I»'S8 Ininlsliip anionnliriK to injustice woiilfi l»e intlictetl

u|»on tile party liy liohJinK liim l<> liis liarjjain ami it

wonM Ite iMireasonaltie to intld liini to it. or jjive rlie oilier

party an nnronsrioiiiilile atlvaiitap-." The lan;jiiaKe of
.laiiu'M l>..I. in Tiinijili)! v. •hunrs. I.'i t'.f). I'l.".. is <|iiote<l

with approval, "feriiaps some of the eases on this suit-

jeit >,'o too far. Init. for the most pjirt. the cases where a
(lefemlant has escajietl on the };ronn(l of a mistake not
contriliiitetl to hy the plainiitl" liave l»een cases where a
hardship amonntinj,' to injustice woiihl have been in-

tlicted upon liim l.y iiohlin^' him to his l»ar<;ain. ami it

was unreasonable to hold him to it."

The .same principle is attlrmed hy Newlands J. in

Milcstunr v. City of l/oo.vr .fair. 1 Sa.sk l..|{. J40. ( »n the
other hand, in Jlnhhs v. /.'. a \. /«•//. Ci,.. t; |{.(". 22S.
Drake .1. said with reference to ihe facts in that ca.se:

"The defendants .sny that .Mr. Tnilcli made a mistake
if he did not in fact inform the |ilaiiiiil1' ihal the minerals
did not pass, and acted contrary to his express instruc-
lioiis, and that they were under the imjtression that such
iiisiriictioiis had been carried out. This is not ,1 c;jse

>>( iiiiitual mistake, bin of iin jillei,'ed misi;iki' of the ven-
cjoi's. The piu-'haser in no way induced (u- contiiiuited
h. liie error, lie was i>ayin;i a slijihtly hj^rher price for
I. Mid than was tiiarjied by the Provincial < iovernment
which reserves only mines royiil nnd coal. The Court
i\ci-cises :i jnrisdiciiiiii to relieve v, hen a mi.si.-ike is

|iii.\cd c\cii in c;ises where it is only on one side. Tiie
principle referred in liie ar^iuinent ;is laid down in

Stuiys !:(|uily. Vol 1. l.Sth ed.. 1 J7. is ihat a person caii-

iiui liiive ridief unless the party beiieliied by the niismke
i> iliseiititled in etpiiiy and piod conscience from reiain-
iiu ilie advantajje he ac«|nired. This broad siuieiiieiii has

iiMi been acted on in its entirety. In ir//fo//(/,r A';/. (',,, \,

li'.iniiiifitoti Hosiiitiil. I,.K'. 1 Ch. l.'7;{, Kni^rht Mriice L..r.

>;iys: "Tr would be contrary to the rules of this Court to
n force >pecitic performam-e aj:ainst a defendant swear-
ii;r and provin;; that his sense and understiindiny; of the
'ureeinent in (|uestion was ditVereni from that of the
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IMiiTliiixfi" . . . "TIk- m-iifi-al result of tlic rnnon

\h thiit tli»' roiirt liJiH jui'iHilictinii in anv tiiw <»f inisiiiki-

wliirli liiiH Imm'II jirovtMl lo fXfiTisc tlii'ir jniiH.lirtion iiihl

jjrant (ipiilahU' rt'licf."

Ill Srii V. Ml l.i<n> A AiiihiKoii. 1 H.*".. part II.. <',T.

wli.'iTilu-ilt'fi'iMlaiils wiTf tnisii'cssflliiij; iiinhT a piiw.r

«-niitaiiU'<! in a will tln-.v ..iV.rnl for sal.' tli.- lot of Inn.

I

siippos.Ml t.> (•..iilaiii alMMii sixty a.fi-H in. ire or Icnn. Ii

was iHiiijrlit al $:W |M'r a. if aii.l iIh- siirvi'V iiia.lc aft.i-

wards sIicwimI that it .•ontaint'.l 117 a.r.'s. It was ii. 1.1

that the i^'ii..rann' of thi- .h-f.-mlant. the v.'inlors. iis in

th.' .'xat't a.n-ai;.' ..f the lot was 11. it such a iiiistak.- ;i>i

»'iititlt'<l th.'iii t.> n'li.'f.

Ill llulilis V. 77m i'.»<iii'niiiilt A \iiiiiiinin Iff/. <'<>. -"'

S.r.K. I."»<», the cMiiiiaiiy cx.'.iitt'.l an ii^rrci'iiiciit t.t s.ll

i-crtaiii laii.ls to ll.ihhs. th.- |ilaiiititV. who t-nt.'r.Ml iniu

jM.sscssi.tii. iiia.h' iiiiprovciiifiits iiii.l pai.l th." piir.liii^''

iii..ii.'y wlicr.Mipon a .l.'.'.l was .h-liv.-rt-.l to him which lie

ri-fnsfti I.) ac<'t'i)t. as il r.-sfrvcl th.- miiii-rals .111 tin- hm-l.

while 111.' aj:r.'.'ni.'iit was f.>r an iiin-oii.liti.iiial sal.-. In

an acti.Mi l>y the i>laiiitill' for speeiti.- |K'rf..riiiaii. <• of il^'

a^r.'eiiieiit. III." roiiii.aiiy .oiit.'ii.le.l that in its ..nivcv

aiif.'s the w..r.l "lan.r" was always iise.1 as ineaiiiny: ian-l

niiniis th.' minerals. It was h.-l.l. n-v.-rsin-r th.- .jii.l;;nMiii

of the Sui.reine ('.nirl .if Mritish ('..Inml.ia. r, |{.('. Jn^.

Tastherean -I. dissent iiiir. thai th.- .oiilra.i for >alr

h.-iii'; .-xpresse.! in iiiiamlii;:n.'us lan^Mia-re. an.l jilainiiil

haviii;; had no uotice of any r.-si-rvathm. il .-oiihl n..i !"

resrinde.l .HI the ^nniiid .)f misiak.'. ami h.' was eiiliili'l

III a de.re.' f.ir sp.'.ifif perrormam.'. /*'
/

Kinjr •'

"lleii' ill.' parlies w.'i'.' '/'/ "'' '" as t.> ilie terms nf \\\<-

.unira.l. 1 1 was rxpr.'sse.l in i.erf.'.tly niiaml.i;:nuiiv

laiifrnaji.' in th.' otVer of ih.' plaiinilV ami in the a. •••pi

aii.e of III.' .l.'femlanls. ami ihe all.'ji.'.l .litVen'm.' i>- in

rh.' wholly es..leri.- iiieaiiiny; wlii.-h »\ f ihein ;:iv.- i'

the plain wor.ls."

Th.' reas..niii- ..f I..'nl .MeXaiiy:hloii in Slrmiri ^

K'liiiolih 1." Ap. «'. Itt.'.. ami of .lam.'s L..1. in T<iwi>lni s.

.hinirs. \:, Ch. Div. -M-'.. is f.dh.w.'.l, ami th.' h-ani..!

.Ind^'c !•).minded that the alle.L'.'.l mistak.' was an iin

reasoiialde an.l .areh'ss .me. ami. in vi.-w .>f the fa.l iIm

Ih.' ])laintitV went into |.<>ss.'ssi..n iimh-r tin- (•..nira. 1. li''
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•litl iKtl Ihiiik it ((Hilil lif Ht\h\ III Ik- iiiiroiisrioiiiilih- .,r

UiilUly iiiin-u>«iiiiiilil)> tn ciifi.iT.- tlii> N|M'.i(ic iwrfoniniii, .-

of tlHMOIlfnicl. tlM'Si'lM-iliy; tllfitlilv rilTIIIIlisliillrcs, ||lli|i-|-

rh.' iiiiilinritirM ,it.-.l. ill wlii.li siul, a iiiiilii(,.rjil iiii«i-

take wuiiiil jilVonl ^noiiiMl for icliff.

f'<iitiit lUiijiliii.

rpoii iiii ii;;rc<-iiiciil for tin- sal,. ,,|' ii;i| csialr. wlii.li
ii;ii| Imtii pn'vioiisl.v hii<l nut inio liiiiMIn;: |,,is. ihr |iiii-

• •liiisfr's ay;.-iii Hi;:iic.| a iiM-tiioiaii<liiiii i.> thr r,,||,,w in-
fllci

:
"Tlu' idinlias.' fi-uin iIm' hank is to ,ovit iIic vn

uvv j.rojMM-ly of the CalniK ...sial.- wiiliin ih,. „ri;ri„al
l.oiiii.lari.-H cxr.'pl tliiit sol. I ,,tr. with ;i|.|.iiilfiiaiirr-s''aiMl

j.riv il.-ycs, so thiit III.' piinlias.T mav mak.- iiriiiiit.'.'iii.'iiis

Willi III.' iMii'cliuMcfs .»f lilts to cldsc Mil' sin-cis lai.l out if

(Ifsiialilc." Till' piiniiasiT r.-fiisc.l in I'.iiiipl.i,. n,,. pin-.

• lias.. ..II llif ;;i-()iiii.| that, witlioiil tli.- |h.\\.-i- of slniliin;;
iip..ii.. of till' sti Is, llirol.j..,! f.,r whi.l, |„. ha, I ..ir,.,!...!

iIm- piir.lias.' woiil.l Im' .Mitiivlv fiiisiiat.'.!. wlii.h ..hj,., t

III- hail niiiiiiiiiiii.atiMl i.. th.- ay;.-iii ..f ih,. v.'ii.l.irs at ilic

''" f nt'KotiatliiH; tli.. piinhji^.-. It was hcl.l. ii.,uviil,.

slaii.Iiii;;, thai the jMinliasiM- was Imhiii.I io ..>iii|ii<>i.' th.'

loiitnict. "The (iisi- of ,/r»///r.v V. /•'/'. /,n/*/. ,", lira lit ;{uj.
ill this roiin, )ipp4'ai's t.i Im- aiialo;r,,iis in its lii mn.
siaiiti's aiiil ill priiK-iph'. In that .as... as in this, th.-

|Hinlias..r, wiiih- il...lai-in}: t.i ih*- v.'ii.loi- ih.. piiip.ts..

aii.i ohjct of his [tiiiMlias... i.»..k upon liinisi.|f i.i Jn.lir..

of th.. fliiifss of the pi-opciMv piinlias...! t.. aiisw.-r ihi-

iiiil foi- which he th'sifiiUMJ ii. ||,.|v ih.- pm-.has.r kii.'w.
as well as the vt'ii.i.ti-. the riniiinstan.f of th.. salt- of Hi.'
loi>i; h.. .j.K's not pri'iciid that aiivlhin;,' was .•oiitfai.'.!

Iioiii him ..!• that lie piii-.-has.-.l in ijj;iioi-aii.-.' of anv
iiial.'i-ial fa.t. I .l.i not think lliat he sh.'ws anv snni.i.'iii
ivason whv spcitic pci-foi-niaii.c shoiil.l !..• icfiis,.!."
.''In' Coitniii n-ial lUtiih v. Mil'immU, 7 (iraiit's ("li. WS-l.

Coinpai-c ihc foll.iwiiiy: .asc an.! sec also .ascs at pai;c

The il.'f.'ti.lani a«:rit'.| f.ir th.' piinlias.- ..f a fa.ioiv.
-niialf.1 ni'ar a small sti-.-am. int. 'ii. liny; m .airv .m in
!-• liiiii.liiic' lin- ira.i.' i.r soap an. I .aiHlIc iiiamila.iiir.'r.
Ati.T Ih.. (.iihract ha. I lic.n .'iit.T.'.l im*), ilic .IclViiiJani
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ilis.Mvi'n'.l tliiit In- w.iiil.l not liiivr ti riylil !<• throw \h>-

i-cfiiNf of liJM fiicloiy iiihi I III- MiiTjini. iiml wil limit \U<-

|irivilft;r of nn \\x\im (III- Hlrnim. iIm- |irn|M'rlv wmilil 1..

IIHrlt'N.x for lilt' plir|MtNr he llilil illtfll<lf<l 111 lIppl.V il !<• illl'l

of \\lti» h lilt- M'liilorM wiTi' iiwtii-f 111 I In- liiM'- "f .nii rin-

iiiio llH'idiiinu I. Il was In-Ill. iM>iwitli»Hiinliiiu'. <l»i<' "I"

Vcllili'i' Wiis liulMliI !<• riilllpli'lr iIh' rnlll IjhI . all liuliull lli>'

vciiiliirs iiail mil imiImIimI tint lliiw fan al tin- linn- »( iIm-

mill'. I-Nlfii V.r. ill liJH jinl;iiiiriil sIh'wimI that tin- <av.s

arc ill riiiitlii I a>* In tin' y;raiiliii« <>( siH-.ilir |M>rfiiiniaiii .•

ill sihIi rirriniisiaiucs.

Thin rase wan iliMiilnl in IS.V.. ami simc that ilal.

iiiaii.v (iiMi's havi- Im-i-ii ilciiilnl vvliirli will In- foiiml in iIh

aiilhiir'x ii'Xi. •hiiiK •< v. I'm In ml. .'> «i rani's t'li. :5tt-.

r "

'J

:i 2^

/'((/(»/ '/'(
; ;/( Ml t lilt hi/ Iti fi iiililllt.

In .Jniiis v. Ihilr k; O.K. 717, till' iilaiiitiir ajiri'i'il in

writing.' In m-II Hm' ili'li-mlanl ri-rtain lamh fur s«:5.r.<iii

iif wliiili till' ili-li-mlaiil sliiiiilil pav >«.'.<Mi mi I In- lialr .il

till' a;:ri'i'ini'iit. In In- ri'i»ri'si'iiti"il. liowi'Vi-r. Ii.v i\vi> lim-v,

.

ami two m-fraiis wliirli In- was to ili'livi-r to llii- plaiiiiill

Till" ili'fi'mlant sohl 1 1 rj^aiis ami parliil with mi.- ..i

the horses. « Hi tin- plaintilV siilisi-iiiii'iitly liriii-iiiL'

artioii for spi-citir pt-i-fonnami'. tin' Cmirt onli-n-il iii.

ili'fi'mlant to pay ^.'itKt in lii-ii of tin' Imrsi's ami orj.Miiv

Tlii'ii' was also a ti-rin in tin- acn-i-nii'iit wliiili was in

ti'iitioiially mnitti-il frmii tlii' writing'. Iml as to lln- Ii-imh

of whirh ImiiIi jiartii-s ajri I. viz., that tin- ili-f.-mLn'

was to i-i-tiri' frmii ihi- si-win;; niarhini' Imsint'ss if \U-

plaint iir nsi-il tin- stm-i' for si-winy: inailiim-s ami oi-;;;miv

If ill- solil till' ston-, lii-fiiiilant roiihl -io on ami si-il s. >a

iii^' niarliim-s. Tin- rmiii-nlion of tin- ili-fi'iiilaiil was ili '

this .shmilil I nihoilii-il in tin- jml'.'nii'nl for sp..m.

jHTfonnaiir.-. Tin- iilaiiililV oliji-rti'il to llial .niii-

allhon;ili ailiiiill in^; that In- was limiml by this pari .-I'

ajirt'cuH'iit,

Il was lii-M lliat lln- omilt< .1 i>ortimi of tin- a;:rriiii
:

shmilil 111' iiisi-rli-il in tin- Jmlmin-iit as ilaiiin-il, i

prinripli' that lie who cmm-s inio i-ipiily iniisi il |ii:^
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ClfAI'TKIi XVI.

IViAI'Ainv OK TIIK r.K HI To IKIlKoHM lAlt'i »>»•

TIIK tiiNTHAil.

US a i,riMi»T)il ruli', coniiH'! Mii.j..i

hB|iiii-.'••Ill ox<'»;ut»'

§ 821. Tmk (niirf will not,

!<|M(ific pcrforiimiu-*' of a coiitiaci, iiiilcss it

the whok' coutruft ;
' or, a» Lord Uoinilly M.l

it. "This Court cuniiot 8|.i<i»i.)illy pirfonn tin' cunt
|iie(.'iiual, but it must hv ptifortnt'il in it

|Miiornied at all.""' It often tlioruforc I

Milt to iinjuirc whctlicr a (ontmrt in cut

or, ill other Words, what i.s the wliol

». expressed

laet

ts entirety it

•ei^onies iniporl-

ire or <livi>il.|f.

lat i.s I lie whole eontraet whieh
I it is proposed in the pre.sent

iiiU't l»e ('xeeutetl
; nw

I'liapti'r. first, to impiire what ecjutraets are divisi

^•'•oiidly, to illustrate the general iloctriiie of the (

aliove state.I
; and, thirdly, to .onsider the tx.ept

"ra|ipaivnt exeeptioiis to the iiilr.

^ 822. It is oltviou.s that the dec^isioii of th

wli.tlier a .-..utraet is entire ..r divisil,!,., niii.st (h'j

l.le;

ntirt

ions

"lUe.ltlon Contiii. t

, ilivi-il.l,

X'IKI uii„.t.

"H the paitieular nature (,f each enntraet, and the tertn-
iii which it is eimeluded : Itut soni

I"' gathered from the eases.

e gtneial rules niav

It \uif Uth Kujtjicdti li by a

it.ir;,...! irilii- (in III I.i»w Qiiart*rlv . ,. _
l:«:i». [IW^] at 1.. ;!tl), il,at ti,'.. Imuvr I...I. "in"

^-^',',,1"
v'V'.V^ ,;";'(

I>ir, I.. I!. IJ E.|. ;,t |,. S.',; ,1'.
i„

' '1' iniirlit Ik' ni.iic I'Mtnprflion.iivcIj

-iitvi ,.s f,.ll„wH: "Th.' f.Mirt will

" 1 >i'<rilif.illy enforce part df a imm-
: ;.: c.vCi.t I. iieiu liiat |inrt can be
N lurutily vnforMii witliout any \>o*-
-il.:. iijii-tioe tu till! ilffen.lant."

'•'•<• •'• ><• •'• ^" p. I.">(). |)i,|i„-

gllifil Jitlll'-f JtlUl « ,1' >„„» y

Tiii./ierril/, (J-:,,,/), I l\,i)>,q J ^^^ 41,,.

Ts 1,. J. Ch. t;74, a tase „( a cmi-
tnict fi.r tlic oalc <•( tinibtr u. Ixi

cut iiri.l ii iiiuhnI by the piirchai-er.
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§ S28. A itmit t'ui til.' -rtl'' of pri»|».rty in

lot will mt'iH'inllv !»• •• hhkIitimI iu.lu ihiIiIi'. Tliii.-* m

a ni?<«' wliiTi' two liii.liviili'.l H.v.'iith sliar.s of laixl w. i.

.,,1.1 ill .IK' lot. the Court n-fuM..! to riifor.
.

-.p.. ih.

|..nioriuHn<-' wlitn- a no.».l lltli- «oul-l !•<• iii««l'' 'o --n.-

H^•v.•tltll only; mi-l th.- i.iin!m-cr of tlu- .'iilii'lv xmII.

,,( .HlUHf, not Im' .om|Mll..i to taki- Hl\ u'.li\i.!..

M-v.-iitli parts i.f tli«' ••>«tiit.'.' Ami mo hi a <ii'< \^1"'

two jM-r-oiiH wcr.' owiHT!* of iiii iMintc 'ii mulivi.l .1

moiftirH, atfl Ih.' plamtifV Houj,'lit to i-iifoi<r mi all.-nl

.•i.iitr.i.f l>v til. 'Ill to loii^.' t\\r. <oal- umlor it, hut ...iiM

not prove any mikIi 'oMlra.t iij,'ain-! on-' of tin .wn'
;

.

ont' ^roiin.l on wlii<li tl»« liilt was .li.Hiiii-.-.c<l a^'iin-l i
'

,,tlnr ..wii.'r also whh tliiit lu' lm«l ii'svcr »ontriic i.,l i..

I..a«.' OHO slur.- aloiu-. If he lia-l li.-l.l huiis.-lf ,,iii .n.!

r.mtra.tr.l t\A t\\v owner of the whole, ll e .a^.' u il i

have lieeii .litleient.' I'.nt, in the ahaenee of im i'

prm-ntation or niis.oii.lu<-t, ihe ;,'eiieial rule is m,!.

where a person i" jointly intereste.l in un estate uuh

another person, an-l purports to .leal will, the eiitir- ix,

speeiti.! p.'rforniaiiee will not he j^raiite.i a^aiii-t i.iin

as to his share.'

§824. liiit wh.Mf prop'rti.s are ..f two .l.-seriiii-n-.

—as, for example, a shii* aii.l th.' fr.ight, th.' t
'

thii' th.y art! hotli inelii.leil in on.' instruinent. n-l

.leult with for on.- entii.' Hum, .!<•' s n<it s.'.ni .mi,. 1.,

sivelv ti> r.'U.ler the ...iitri.t in»li\ isihle.'

§ 825. At'ler s.inie vaeillatioii in the ol.l.r .-use .' i:

has heeii .h'.i.le-l at I ..miiioii Law, that where prop- in

is >..hl in .listin.-t lots, there is a separat itran t..i

A'./r. „..,../', I-"'

(,',//,, ,,i^ II V.-.
llr<, I:.; S. •'. «. /' lt"ij'>j V, SKitU-

(,:•»,. I MhiIiI. 'J'j:.

- lhiU,i) V. I'll/I, 11, -i Sim. '.".).

' l.ii'iif-i/

1 Q. ». at p.

.\l.,ta.r

..•.'l.i.J'...

" Sei' till' cai«'s ri'vicwcd I' 1-

/'.•<•• .j.<.i. 1 I... i; M v !>.f.,i.ij!.

«i. HI), ,s:,. Set' llie ul)«civati< 11- i>l' 2 My. * K. 7'.'' Chi ml'-'' •
«i. HO, >:,. Se.' Ilie oli«civati< 1.- Ill -J .MV. iv i\. <- ' wi.."i

Kiir«rll .1. iilH.ii this ca«- ill //-.</. (lrilH'h<, 1 K^'- l'-". "<•'"'- '"
'"'

V. /'.((;r., [1!NK)] 1 I'll, ^ll p. ;H.".. nV.Tnil.il.



Ki:JI

IN< AI'A' TV HK TIIK OH in TO |'Kllh>l,M lAllT. 40j

,1 h lot,' eai'li liuyi-r liaviiij^ ii coriiitli'f.' li^'lit <»f' u< liuii

;ilt. r li. in <li'. iiind tlif |tiiii ii.tHt-r <»f luli lot ' An<l in

lv|iiit)' tiif -.aiii'- \-* I'liiii-'i hv-;. ih,. , (iHc .u ili.it, in ih.

.'•'•'II t xiK-riul ••irniin-^tiiiuTs, ,\ vctniur i-t ciitirlfil

I I riiiii|i' I ill • |iur«liH»i r i»f twti l()t.s t.i ..,iii|»l.ti' lii-

pi iiliiM' of tlif one, llioiiuli 111- limy l.ul in mukiii;; out

.1 till-' to thf >th"r.' Muf vvlnrf (Voin tlu' naiiiir of tli.'

ohliMi'l, or till' |)iu|MTfy ihif It thf iiilijr, f <if ji, ,,r

u|ioii in.iltiMH known (•» Itoth |»urtifs, on-' of tjirni •mi

i'
ivi ill, it fh'' oiii' traii-((irti. n was <li>|Mii.|i'iif on tin

nil .'I, till" two form oiu! ••onlrad, altlHUt^'li |||< iv i iiav

•• Il'i t'X [.i.'ss Htatftnt'lit to that .H'lct.' Ali.l tlir |iiu-lii

liv llu'ir Hiil»^<i|iii'iit 'loiilinji; niav convcit t \\>> or iii'iit'

• li'.tiiii I roiitii. Is into Jill ciitirt! onI'', ii.H li\ <iitfniiu into

iiiir coiilract for tlu • silr of lip' sovi'ii! •<iil»ji ct niath'i^

,,t oil.' ayi,'iv.' Ur jdicc. 'I'liiis, wii.rc A. pillvliaM-.l l.v

111 lion tiller lots nf l()n ?*|iuifs ca.li, ,in,! iificr the -i|,-

Mt.ivi.l thf :.|iartw. pail tlic |.rii<', iiii'i r isc-l a liill

"f |i!ir<ilM (li -^i riliiiiu ti. tiaiisiirtioii us a ml- of .'{on

>li.iivs
: it sviis Ik ! 1, that a- ca-li lot wa> kiKK-kt-il •lown

Ih !•• was a distinct 'otitrart for the sal.' of I no -han
iiiit that tin" sul»s(.jncni ilcnlin;,'-

jMitiis tri'atfd tin- transactioi

I'lWi'd thai tin

1 as oii(> entiii' sah' ot

;<iii -.han's."

•? 828. 'I'll.' iiific fad of .[itlornit priri-s Im'|Ii<,' (ixol ;.

\"V iliiVfrcnt parts of thr .si.Iii.'ct-niatt.'r of tho i-iili.i.t,
''

uill iioi in'ci'.ssarily make it ilivisililo : so where a {wrsoii

u • 1 1 1 nt » a shop aii'l hoiioht various ;roo<|s at di>tiiiit

'II. I's for (Mcli, the i-oiitr.i<a was still hehl to he siii"h

1 >Mi' t.'i;
.'L'; I'imir

l.nr.l Ih, t i: Al. lis; S. ('. 1 1

-'./, 'J 111-... •'. t
.

., 'JT'p; aii.i. :if

/»•' t '..!rriili'o ,1. Ill

I A. .V K

V. //./,

• immi.iii I,;i\v,

r.iike A. 1.1. I', )

'tihHKK V. ^ntirrc.

Ihjk. li: !;•; 1 |lin„'. N. t

(It V. ilic^l
I |!u-

H'li/i' imirr V. iin

'.II : S. C. i;! \. iM.
iniiijniv. Sfitnl,, _' Mv. \- K.

i^it i<,"t,'t. i

•;.J7

/;„/,/,,/ V. /•,-,/,. \ f.
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Au>l vvh«rrt olio )>ri«<' WM tixp«l tnr flu- Imi.l. aii-l .iii<»»!.. i

(ii Milimlioii |iri<.) I'T tiM' IhiiIht, aii<l tin* vi ii.l.i

.'•iilil iii»t sliHW II tilli* to fill (!if IiiuImm l>y !••'»< t 'III'

(upvlinlil ti'sairo ..f jMirtH i.f th«' .^tutt , whi. Ii w.n i,.,i

.li*tiii'4Ui»«liHlil'' liuiu til. Ii,'. I1..I.I I
ilii-t'xut li. I'l tliit

tiiiit wiiH inilv oiu- iMiiiiiHi t. tlnit . -ifoiiii'iitiy tlir \«-ii'l"r

wiiH niilv liuiiifl !> iiiftk'' otil tin- title a. nliiii; i-. ili

.<»iilrn>t, all. I tl»»»t till' till. tc. tlif liiml w.'i.H tin- titl.' •..

t|p' lim'xi ; h'kI. a^ tin- i.imliti.'iiH of hhU- |i|..vhli.l

t.M- llif . .(itN iiolvi t.-iiur.' a- t.> tlif lainh. tli.- ...nti
.

1

WiW 1 llliili.'.l a.H 11 wll'ilr

§827. Ill a 'I-.' ill which, hy tlio Minn' .iiIihi. \.

..iiiliai'ic'l tn (. II all .'Mat. t'« H.. an. I H. iiiiit|-a.l< '1 !

.-..11 aiiothiT .'(uti In \ , till' ..•"M.iilH III rfH|H. f nt i||.

t\i.» i^tiitcH WfTi- li' I'l t" !.' iiul. [K'li.lt'nt "I oiif aiKiili I

wliilsl III a la.xc ct' iToH- ctii'lra. I •( lor tin' ^nl of _• 1-,

till' < 'omt .-I' K\' ii- Miit'r IhI.I til'- .-oiiti,!. tM .li
i>.

ii'l. III.

i^
828. Wli.r.' tin- .oiilrMt il-trlf . ..iiiiiin^* 1 |'i"

',,111. .
I viMimi loi it-t |ii'ti'iii''al e\i'<'iilioii, 1 in- cnnti.i. 1 1-

"""'
tri'iii.il II- .livisi!,|i'. St, in u l.uil.liii;; .oiitr.i.t. wii iv

till- liii'.louii. 1 ayrtT'i t.. uiaiit M.|iiir.it. Ifa-i- ;

-fpaiatt' |tlots .1- and aIicii tli.- l.uililiiiUM on f;ii h pl.t

r.ii.li.'.l a I'.itaiii .-tta;;. , it vvas In-I.! lliat tlic ...niii't

iiii^ht >'< ['I'lloriiu-'l in -.'parai.' pails, .•.|i'', liiat it hji-

110 aii.'.w. 1 I.' lilt' liUil.U'i- or lii- iiis-ijrn wim »ii<'il |..i it-

|M'itoniiaM<.' as if^iinU oii.' jilot to show tliil 11 ^^ >-

not p.ilornir(| i.v tlif laiihliT iis n-yiipls ..tli r ()i..t-

'

...III. 1.1 5^829. Ill lik. niHiiiKr, uli.ic tlicif .ii.' t\v.. ••ii

.'"'ii%"i.t' ti'iii|>'.iMii''oii- ••oniraclH wai.li tin- parti. > intciiii"! ...

I.c .si'paiat. .1, iln' Court will trt'.it tlicni .i^ -.p.n t..

and will n-.t allow an ohjclioii lo ih'' on.' rontia. ;

'"

iiai till- pfrl'oniiaiii c of th.' othir."

' {(. //,./,.(»./».. ;. V -,„,H.. I.. K. ' .\tki„>„„ s. ,'>..,(7/,, II M .\ \\

.'. ( li. •i4h, aii.l »»/.('/, !»
>i>''. I'll.'.

slipui

ll.iij !

- ( V,,,,,- V. /,,(/. r. /!#, ;> 11... l.i'-':

(Vf;.„.,t V. I.,'lii,.l, _• Mv. A- K.

il'iV^ in,,, I'l ,/.. 1.. ;;.

h

.".1. H I li. I .. l',!.-..

ii^T^
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§ 080. If in, a-t wi' lifivi- nlrt'iulv »<i'ii, ,i |)riiii i| »l«' « >ir» wi\i

if th'' • '<nirt, timt ii will not . n||||><'l »«|M't ifl. |M-||l)tlll

itii.c III i>x.'<'Utinv <ithtr;ul« uiilt"»H H i m at tin- tii

' r
111-

vituh till! whol'' •.iiifnnt >i|| IhiI II Htili't, I )|| till.

|iriii. i|»!f, wlii'ir flicn- Wiin ii cniitrm t 1h tw i iw.i

n.'i.jlilMMuiny litiiillixlilcM 111 . |iniiy(. t'l n,,,. ,,t ,i

.inrtiii. .1 n<l f^iii' •f »li' t< iin.i 1(1 1

1

IV iliuimi;' -^Si'Miltl ,1,

M' < ..llfll. t H ,4, (lint,

riM- I., till' liii'U <>i III.'

II .(III' I'ri'iii a tlam vvlii. Ii \vrt«* a^^ifi i| fu Itc "p., (,.,!,

;' '' il'l V'^' 'HI ' •(iiivalcnt in laiiij in tin-

''I
' lantitv ..f |/ki).| td l.f aM.itiiiir.l l>\

' MMiii; a tiling wliiili tin' ('miu'I .uuIiI

', ainl the i ihiil lioMiii:; Miat tlio

^''
' • Il'l" a 'tiVi'iiaiif t'l >!> it wmiM ii'it Im>

riiiaii't' of till. .iiMlr.M ,, ih,. |,i|| wat

.
.' wlliiji- ...||t|M. I lulllil IidI ! ailK'il

I' Villi V.hi'lT lllr UVVnii' lit' a IMllilltl'll

I <
I!' nil into n riiiitrai I willi • tiiaiii |M'i>i)n-i.

uii. Willi liim.scit wrri' to finiii a luiiij.aiiv, lit the pni-

IllMlinli III wlliill ll(> was to ;jiV(> llIM ii'lviri-.H luj- two
V. us, ami Im" wa>. to ilo Ini Lc^t t-. iiiii>iov ilir iii\fii

t;'. II fur till iHMiL'lit of till- ii»rii|)aiiy, ami on th.- r.|'u-a|

"t thr*,. pcisolis to .^r,i lulWlllil with fill' .OinitlUV, til''

pit. lit. f tilf'l a hill f..r fii-' rt|.iTi(i. |ii rl'..i iii.iii..' ol flic

. ''a. t : tlio (.'oiiit Ill-Ill, oil tlcmiiiivi, fh it ,i.h it woiiltl

!ri\. li-i'ii iiin).».H8il)lt' to .•iitori.' a;^aiiist tin iilaititill"

th.' Mij.iiUtit.iis on hi.. |,uit, li(> niiilil ii..t mk tor jxr-

rm.iiiir; and turtli. ••, ;lial flu- Coinf i.iul.l

III.. ...utiait into I', I 1)\ ,li|-,., I,,., tl

nol I airy

nil' a ilci'd, I'm !.

t' partie- f.

.ontrmt was t.> ilo .•"•tuiii a. t-

ai'.. Hut to t'Xi'tutc . ovrnaiits to do tl K'in.

831 so, aj,'aiii, wlii-ro a roiitiail whs entt'icd into t/,

lipl'UiM.T to altiT a ship, lui.l it was a-iv,.| that /,'

ill 'l.'t'ault of |,.-ifi

dltd and nuikc tlu' iilterut

irniani e hy hiiii tin' owihts iiiij,'lil

iin.s : ilcl'ault was ina.lo )iv

'<"'1(l» V. /../-,,„-/., 2
W II. M*.

>/...*./ \. ir. hl-rhu-„-\ K.A.J.

vs\.

Jr/Si^
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iik><l ill t.

hijl'l.l

lion II

[limit' .id

(Hlu I'

i!Ui>tr.i

III. II- ;'

llir iirui

lil.K..

tho Hhii>l>»nl<kM', wheiouiK)n tlie owiierH

I'lifonc th.'ir right to outor an.l inaki' the altiiiitioii-
:

l.ut on <lcimirrir the hill wtt^» (li.sniia«c<l.'

§882. S(» whoievcr thut which tlio plftintitV i- i"

give iirt th( lonsi.lcrivtioii moving from him is Hom«'tliiii-

U> he «h>r..- iit a lutuiv timr, ftiwl whi.h thr Court .^.iiiini

cntone, .-ikm iH.' iKTlnimaJne ••! the rontiaet will !<

irfiisfd.''

§883. Thi' i.riii.ii.lf that the Court will not partially

eiitnn-t' .oiitrarts is iHustratr.l \>y many othi-r .asi-.

Tims, while tin IV w;is a i>artnor.shi|. <ontra.t t"i ;iii

iili.soliitf term ot yeiirs, leaving undetincd the amount -I

< apital and the manner in which it was to he provid. .1.

this heing a coiitrict which in its entirety the Cmni

,ould no" eidur.c, the Court refused to enforce it in

part, l.y rclusing the representatives of a dceea-e.|

partner' a d. eree for the tlissolution nf the iMirtnei>l.i|.

and the >alc of the pai.nership proiMMty.' In anollni

(ase the Court refused to separate the parts of an awiinl

which were e.ipahle oi specific performance from tlin-e

which were nnt.' Ami again, where the contract wi^

that the landlo'V. of a residential Hat shouhl emplMV a

purter. wlm slmuM do certain siK-cificd work for lln

heuelit of the tenant, that was held to he ..ne indivi-ilile

.ontract, and the Court declined to interfere l.y injun.

lion to eumpel |ierfnrniauce of part of it.

§ 884. It is, a^ will have heen already gathered, im-

• material whether the things which the Court <annn!

spe.iiically enfnr.e are to he .lone l.y the plaintilfor 1a

the defendant. So where the defendant agreed to giuit

a lease <.f a c.al wharf to the plaintitf, and the plaintili

agreed to employ the defendant as manager, it was hcM

I .1/. ,./,.(»/> Tni'/i,.,!
'•

„,,. I., i;. iL'K,i. is.

- I'tr \Vii:riiiii \'.<
. in M'.im/,./ v.

din f!'tili,;i!/ '•.•., 7 IIm. t'.i'-'.

/.....„« V. r,.llii,f, (. ll;i. Us.

' Si'hh V. Ilii„i„rk. 7 h. !

,V (i. .".00. Nr at^n I'll/or"'!

y„l,~ilt,l,t, 1 K. .V .1. t','.', ;ltiil 1
'

l.,. (1. \- .1. •.'4;i.

''ifll,, V. MllllKll 'I'l'i.tll.'.

.i,,v,:.i.i'/..... [f-v:;] 1 III. II':.
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tliiit the t\v(» parts <>!" th« aj^roomcnt wore insepaniltly

iDiiiiccted, and hjh'< ific |KMforiiuiu<e <»1' the part ichilivo

til the lease was refused.'

§886. Whrre the litiitract .stipulate.s for future arts,

Init is sih'iit as to any ileed to lie exec iite<l to secure

ti. r performarne, thi' Court, as we have .seen, will not

roiisitler the e.xecution if sucii a deed any perionuaiite

<if the stipulation. (Ither t-ases have arisen, wliere tiie

ciiutnu't eontiMiiplites some deed or oliliLjation. White

lliere was a •••mtrai t to eveeute works of sueh .i nature

that the Court eouM not >uperiMtend llieir |ierforuianei-,

and in the contraet was a stipulation that the rontrae-

tur., .'<hould ,i,dve a Itond (o seiurc the ^jerformatiee ot

tl e contraet : tlie Court, relusiuH to decree performance

(if the Works, refused also to ilecree the e.\eeuiion of the

'loiid, as that would have lieen a pieeeiueal pertorinauee

iif the contract, and tiie stipulations as to tlie works

were ihe sul.stance of the eoutract, and that a> to the

liund only incident to them."

f
''36. lUit where the contract is to (h> a thini,', and

til execute a deed f<ir that purpose, and tiiis deed covers,

so to say, the wliole of the contract, or the whole of >o

much iif the contract as is ineapahle <if immediate per-

furniauce, the ( 'ouri will, it .seems, entorce the cuntrart

liy lih e.xecution of tlu> deed, tlmngh the acts to lie

(line he fuaireaiid to lie done fnmi time to time.' The

r.al contraet here which the Court enforces is a euntraet

u> execute the docd.

Wh.M.'
i\.>-ul lull

of ,|,.',|

..,.1. t,.l.

Wli. r,

.\l-.-utloM

.,f ,l,.,.l

§837. In II7/.V,,/, V. 77,, UV.v/ ILirt(r/„.o/ I[,i,l„.ur

III Riiilii-iii/ Co.,* the company agreed to sell to tiu

aiutitf a plot of land near their line, and the contract

Ihii-l,','

n.nh^'iii

i;.r

1 (in (ained torms as to the company laying lii-wn a

' ",,,/,„ V. /•...«.«,./„
I |lr I.. 1'. ,V

'. yy> : :iiiii M'l' FiiO, V. r< ill,. [l:ii»;j

.\.f. •J.M.LT.l.

- S.i{fl, ||'„/r. H.iil.r.iii (,,. V.

lli/'/.'>, 1 K. A J. l-MI; S. C ,-, iV

M.\ <.

y;./'s. IS I.. .1. (

'.I liciv. IsT ,V >.
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c::

Till! prill

1 llllu 1)1

1 iiiitr«. t»

1 1 11

1
--, pii. .

. \1-. HI: .

. ..r.li 111

,1 -.,1

limn«h iftil'vay, aisl as to tlif pliiiutitt' usiut; prot'cu'n-

tially tin- UilVutknts' Hut itlmilwiiy. L.inl Uuinilly M.I',

yranto"! s|R'<iHc jtorfnrmanic, iiiul his tlerrcc wiih iiiHrninl

l»y the judgment of Turner li..l., who iioM that the

piir^i'Ti mu.st have inteixied that thr u.sor of the railway

whiih was noioa.sarily |iros|>i'rtive should ho He<urril hy

lovenaiit. Knight BrU'c L..I. tli.s.siate<l. The view mI

Turner L..I. ap|>ear3 nmsonant to tin* onjinury courrte "t

l>ii.-<iueH.s and in furthframe of justirc

§ 888. Tlie ca-ie.s on marriage contrai t- .siriiri;4ly

illustrate the prineiple that the entire eontrn t must lie

carried into etVect. Witli regard to t' ese, it lias Im ' ii

urged that an the Court intertere.s in lichalf ot tlio-ic

wiio are purcliHsers, or eonsidereil as .suih liy the ('ourt,

liut declines U> aid voluutcers, »o when the t 'ourt spcei

tieally executes a settlement, its interference slididd iic

confined to limitations in favour of purchasers, and not

extended to volunteers. The ( 'ourt, howt-vcr, has applidl

the principle, that tlie whclc or no part of the contrn f

.shall he I xecutcil, to marriage contracts as well a> tn

other lontracts. " Tlu'rc is no iiistiiiice, ' said Lonl

llardwiike,' "of decreeing a partial perlormancc "t

articles, -the Court must decree all or none ; ami wIkT'

some parts have appeared very uureasnnalilc, the < nin i-

have >aid wc will not <lo that, and therefore as we inu-t

decree all or none, the liill has heeu disniis>cd. ' In i

ca-i- where u liusliaml sued the Inir of his wife, who wi-

the settlor, ..n a covenant to settle land-, the sp<Tifii

[X ifornMH' e was nut rcslri'ted to his estate, luit cairi'l

t'l a liiiiitation to ;i niece of tiie wife, who wa^ ol i oin-c

t I (.Ihiteral.'

§ 839. The ca-es nf ixi eption, or rather nf apparent

cMi'plinii, In I hi' principle in ipiestiou may now '"

1 oiisiilcred.

§840. (i.) ii IS hardly mcdful to rejicat that U'r

111 ',.;,

/.«-,.;.. J V. ,v r. r. c. i.-,|
s. c. I I'i,
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|iiint;i|)If will not apply to > oiitiH< t- wlii. Ii, thouirh thtn

may l)c cutiro and sinj»lf in tht'ni.s.lvts, lont.iupliito .i

Ht'fMirate and pio<onu'al p<rt'ornianii' of .si'par.'itc parts.

Thore, in tlx- ;i1>s(Iicp of other olijcitiun, thr ('..iirt will

• airy into cH'oct th«' intention of th<' [Mirtitv^.'

§841. (ii.) Tlic prill, ipli' in ipjcstion \n stri.tlv ap-

plicaMc to c.xt'rntuiy contriii't.s.^ It docs n t a|ipl\ in

torM)s to I'xeiruti'd roiitratts. In Jti/ln/ v. *:,;iii W'f.yti m
h'lhhrini ('*.' the company had demised the Swindon
reCrcshiiient rooms to tiie phiintills tor W year- the

lease eontaiiied v.irions rovenants, une u| which tlic

lilaintitFs stiuixht to erdoree liy injuiniiun ; mii Mlijcf tion

was made that the lease eontaine.i nther loveiiants

which the Com t emdd not enforce: and \Vi;:raiii \ .(
'.

in.ide these ohservat ions :
' "

I cannot '_'o the lenuth i>\

I he defendants' proposition that the plaiMtilts are imt In

lie pniteeted Ky iiiiMnetion, (tnlv l»ei-ause there are ufher

'ivcnants to Im- performed !iv them wiiieh ma\- l»e pus

dlily liroken hereafter. It would lie more eorreet in

say that when' the mutual rii/hts *>{ tjie parties rest in

'livenant, each party \a /'rmt'i hiri. eiuitled to entofee

hi> ri;:ht in Ivpuiy or at Law, aee.irdine tn th-' nature
nl the covenant which may lie lirol<rn. 1 cannot (hmlit

hill tint tills Ciiurt Wduld, at the suit <if a landlord,

lesiiaiii a tenant for years, under a husdaiidrv h'asc,

tioiii plnu.iihiu!.; up ancient pasture, where he had Imund
iiini-elf hy eovenani nut to do so

; and it would lie no
iii-wei to suili a lidl tor the tenant to .sav, that the

laihlloid was under c.>veMant to find him roui,di timliei'

t'T repairs, which covenant niij^dit pussihlv lie l.rokcn hv
Hie laudloid liefore the e\i)iration of the least

II, ULrtv
III. ,...1

trail i-.

. V.rul. .K

.1 \v

4»

ly ditieicnt iMse from that of (i,ifiii^ v. /,'<//

That

t

i

' 'n the ntiur hand, I am imt prepared to <j,n the length

MV//,-/

(/./,

< y. 1/.,,./,/, scIj. K. LMl.

1.". I.. .1. ('

al,-_' I'll. 11.

' 1.". I,. -I. I h

J l»r. iV N\ ,1

I. II aji

|.. -71.
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V. /,. ,in.l

s. w.

l:,lli,r.,

iMlt. r.-l.i .

l>..lu,,.|i

I Ai i lib i>

I UIrd 1 i>ll

IIM. I-

illu-tra:..l

li -111 ji.i'i

Ici

iii, K.'li.'l

oi< '|]

1:m ;- n..!

l,^ «.IV ..t

|ii-i fell la-

KKFKNCKS TO Till. A<IT'>N.

..f tlif plaint ifJrt argument. It wouM not l>c> ilillinilt i..

-iij){K)s.' a iim- in wliich j,'r«'at injusti.c miyht l.f .Ilim- 1.\

...nip.llin;; a party spo.iHcally to [MTt'orni a puiti. iil.i

( osrnniit. '

!;! 842. A similar vii-w was cnumiatiMl an«l ii't<<l ii]

I.y Lord Scllioint' in tlif .as,. .,t' ir,./r. /•/-«»</'/' .i

W'.ilsnII. ltailn;vi ('.'. v. I..n„l..,i ,1 \<'r/li ll-^w

li<i'dir<i!i (.'...,' whor.' tlu' plaintili's sought a.i iiijuncth-i,

on tlir <;roun'l nl' tlir .stipulatioiirt .uiitaim-'l in a -.m.

trait lict Weill tli(. 1 iiinpaiiit's >an<li<>niil liy \v\ >A

I'iuliami'iit. It was ar^'Uc<l that tlio .•oiilract, cuntainr.l

tfiiiis, siifli as thos.- providini,' tor the pmiKT dfVrl..|.

nirnl of In. a! tratlic, wliidi tho Court <-oulil not pi-rt'onn

i.ut tho ari,niniciit was repflliMl liy tlif Lonl ( 'lianci'ilMi .

on til.' "irouii.l of tlu- .listincti..n lietwcn injiiiKtioii i-

a rii^lit tlowint,' from an ('.xicutt'd rontiact and iim

.'^lict'itii' pfit'orniaiic.' of .•Ncciiloiy contra.ts.

§843. \ familiar illiistrntioii of this .liilciciKi' !-

tw.cn i'.\ccutiir\ and executed .oiitniet.s oeeurs in ih

taso of partnership arti.hs. The Court will ii.>t.

generally .s|H'akiiit,', mfone a eoiitrael to enter int" i

partnership whilst it renmiiiH executory:' but iiev.i

theless, when th.' [laitiiership has hcoii constituted, li:.

Court will Ky injunction enforc tlie perfoiniaii.c <'\

p.irticular term.s, though it may lie incomia'tcni '

enforce all the terms:' this i- the common .-ours. ..:

practice in the Court.

5; 844. AiK'tlier familiar illustration arises on li.i-'-.

The (.'ourt will restrain the liieach of a covenant m a

lease, though it may contain other .oveiiants which !i

Court ' ould not possilily pi'ifonn.

§845. (iii.) The principle in .|iie.-tim is not t" 1"

extendeil to all cases of legal or ev.'ii c.juitahle ich. t

nil i-oiitracts, thniitrh the ci.niiacts may l>c e.xecuti'i\

The fact that future acts nia\ hav.' to lie done uiil.i

I,, i;. n; i:.i. i.'.'..

7 K.i h'liii'l' V. K"ii,. i; Siiii.
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a roiitrart lA 111. liHi " lilii'f jri )iui(l((l tin II ri^ht pcrtV-ct

Ml it-^'lf, ami ri'«ultin<4 tr-m pHst inin.Ha<ti<»iis alio uiiiK-r

I ho lontract.

§846. Thus, wi,. ! ill : iitra't for \\\o cxcculinii i,

IS, |ir'\ ioii.sly ti» tlu'irlit lailwiiv »vi)r

nil

ks ti. •nil :

ijilctioii, tih'il a lull a^^'Miii-^i • Im' railwav roinpaiiv,

iillcirniL? framl in ilir cii^itH'ci m witliholilin- ifrtitifatt-s

111 wmlv ilmic, ami :i><kiiij,' ,i!iiii!iv'-f ntli. i- tliiri'_'s tor an

ai'ioinii III work (Imn- : it vas ,.M m li'imiiri r, that

tliiiU'ili the works wi'if not . oiii|il"-i. . ..tc/li the

• 'milt iiii-;lit lilt 1)1' alilf -pi'iilii mIIv |..-H'->i ui -ih-Ii a

. iiitrarf , the iilaintiU's .1 III

wllirll tlu'V liail IhtII iliprivril li\- tlir jiili'U. ' I' f- of

llii' ili-fi'inlants, anil that tho\ won' ilicrilMi. rntiiloil

lo rtoluo loliof ill I'lijuitN.' Anil >o, it -ooim Mia! if liy

I jiartiiorship rontraot it wciv s'ipiilatoil ihat i ' omit.-,

-hoiilij Ito iiiaili' up half yearly, ami that on, partni'i-

slimild have a Malarv proportioiiali' to the pi'iliis to lio

-u asrortaiiiod. ho inij^lit tVom tiiiio to tinu in-iiturf

! lions to liavr tlio aicounts so tak. n ai Tiiiiliiiir !o thi

iiiliaot, though il-otluT torins niiL,'lit not lio i jir sul,|i>,t

'I an ai'tiitiJ lor spiiitii' pi'i'forniaii

847. To tl lis pnnoiplo wo may piolialilv ntor tin

•f lji/lli>n V. 'I'll! tl .V'if/it /,'n./' .n, (

>\||i ri', thero hoiuLC " <-onlrait l>y tin- ronipaiiv to niako
,

iii'l maintain a siijinif so lon;f as it shoiilil l.o of .on-

Miiii'iiio, tho rlaiiso as to maintaining it was hi'M no
«ili|ortioii to a liill I'mi- th,. spooitio poit'orniaiiro of ih,.

"nitrai-t to niako ;i, thi' .pio.stion of ropairs hoiio^ ,i

iiiiiiii- for ini|uiiy wlion a luoaih ol' thai part of tlio

' Hitraot shoiiM oirnr.

^848. (iv.) In tho noM plaro, it must lir dl.sorvoil i

tilt whoro tho loutrai-t ran Ito oomplotelv pcrforniril

t' till' tinio. thouuh tlnro niav lie fiituro aots ilopoml Olll
I'l.t.

|1

""7
/ /,.

V. \l.,„rh..t.r, Sh. lii, I'/, I'tt \\\ \ .1' ti.i- l.i't-

.il..l K-A-r. I ll:i. :i!

K.A- .i.:;:ii.

!'.••;.
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luriiicMl,

thu\iKli

Itierii Mil'

tiiluru

\. Wh.M.
|>«rl i\iii

mil Ik'

|M»rforiH''

lliruiiK'li

ilt'fni

cllUlf-

ilit.iiiit.

hkkkxc'w to thk aciion.

ou it. tho Cnurt will Iw ul»le to urant niKjiifi. |m i

fiirininue : iw, • ;/., ii •uiitiart for tlu- inuiu-'lmi.

suit' i>f timlier to Ih' <ut tlowii at ii fiiiiin' timi', or ;it

intervals, iiml tho pun hafw- m(»u<y for it to U^ paiil l.\

in«talmcntM.' The <aHiH iilii-iuly Mtattd, when- tin

Court will iliii'i t the t'.\o< iition of u rovenant t<. ilo

futuiv Aria, illuHliiitc tl>o >ame priii. iph-.'

§849. (V.) It rtfi'mrt very (pio"<tioimlil<' wlutlu'r ih

prill- ipU' tliat tlu- Court will not [Miform part ol ,i

.(Hitriiit if it itiniiot iM-rform all, ever upplicl iu,.i-i.

whi'ie the im|Hts.siliility of . .uryiuj; a part into r\i, u

tioii \va> <luc to the defauit of tip <leffii<l.iiit wlm i

up thin ilffeuie. To iK-riiiit it t.. pn-vail w-nxU 1..

tuuiittr to the maxim that no man .-hall takt' a'lvMiii i
-.•

of hirt own wronj^. In tiie c a-»i nf the <|elen«liiit iiiil\

iHis.sc-i.'^iiiL: a part of the intere-t wliirh he h.i< -tipnlai. I

to rtell, the <lefe«t at to th.- ..tlitr pal t i>, a- we h,ni'

>ceu, no l>ar to >|(.-. ilii perform iiiic iit the >uit i<\ lli.

piueJiaMer. ' In one '•a>e iheiv w is a < ontr.M t ImIuc.h

till'.- railway roinpaiiies luivin- refcreih e to a piiii l.i-

and ail aiUMl'^am itioii tor the |.tiivha-e u<> liirlh-.

parliament 11 \ p«A\.r-i wire ne -le 1, I. at lor tin' amalunn t-

tion they were, aii'l as legal. Is oiif oi' Ue' . .)m|i.iiii. -

they toiihl n-'t 1 l.t.iiiie>l iH.aiisc a iiiJiiorily ni n

sliarehol.l. r- w. r^ adveis. to ihr srh- ni.' in a ^n>\

r.'laim.i: to the pinvh.isr tli<' 'a>t lueiil UMie.l .(>iii|m >

>(• up .n a (letVii. e tiir iiiip"-*-il>iht \ oT nryiiiu' m'

ctlect the (i.iitrii't as to ih' am.iluain nioii ;
Init l.^i i

Cottenhaiii overiiile«l tiie .leiiiiii r<i , an<l iloui.i..l

whether th.' defeielaiil . i)iu|i.'iii\ .oiiLl -ly t.. i
'

piaiiiliti-, that tli. \ -hMii|,l n..l liav.' lli.' i. \\> I I

sii. h part .'!' lie oiitra. i • lii.' tl'teiidaiit- ...iil'i

iMTforni. h.'. ause tli.y '..iihl not with"iit an \. i '

/',, I..,' -: I.".,,. "I- ih ',

,',„, V. /.' ../., 'J I'i A W .•

'. ,- I.. .I.CI..'-
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I'luliam.iit p.rf..rm the wliolf, iiud tli.y (|i.|iii,'<l

n|i|ilyiii;,' i«> rttrliamoiit t«» j/ivi tluiii tl»H' iiiTuxsai'

iNtWOIH,

«) 860. Hut wliatcver cliffi. iilticH niav I

fxi.-itcd III! ihi- |M)iiit, Hfom to have I

VI' itrt'viuiHlv I ".I

1 itlrii-

K'lii roniovcii I IV \.i

I^.r.1 Cnirn.s' A. t (21 .\£ :.••_• \ i, t. .. i7).' aii.l it nui\ , it

i-> r(»H(oi\<'(|, lie liiiti down, tlial wliaffvcr the tl nil''

wliifh tlic ( ourt < iinijot ciifonr iM a i ((lulilion iiiscifrtl

for thf [ilaintill < l«'tic(it in rf.s|M<t of wliirli tlu'

cltfiiulaiit iM III .Icfaiilt, ami when' tlic Coiirf \snu|.|,

Iwfoiv tlic |.u«Miij,' of tlu' Alt. Im\i' had luiisdi. tion to

'id'»i"<' th mtm.f on tlic pluintitr's waiver ol tUr

'undition f.r hi.> 1>. ncfit, thi-ro tlic
< 'ourt ran in.w

','rant s|M(iHr |M"rforniain'c uf the rontrait so fur as it

1- ciifoici'nlih' .s|M'tilii;dly, au<l iliic t the defi-inhjiit to

|>u\ dainajres (wh.'tlu'i sulistantial or iiirnmal)' for his

lion |.crforiiiaiii»' of th.- .-onclition wliirli ih^' ('unit

I un not sjR'iiti.aliy iriforip. Thus, m >', /•;/,

llif phiihtilf had a'^n-.d t<

/• ,
-> "

ilaiit Ml Si I. in

' f,'raiit ii h-as.' I,, th.' .h-f.-n
/./•I

as lit' .sh.iuhl hav. Imilt a n.'w h..u-c mi
tli' laml : an. I the .h'f.iidant

isr wlioii r. .|iiirf.i and t

aur.t'.l t.. j|..f|'t the

o liiiiM the lu'w h.iiis.' : flic

|||.iiiititr til.'.l Ins hill jirayin- s|„., iti. |i.rrMrni,Mi. .•
,,t

III.' ...ntr.i.! f.. iiiiiid and tak.- tin' I "iiM', a is., for
• iiiia.^i'.s, i-ithcr in a .1.

ivii.f

'u>\\ I., (.r sni.-.tifuti.in for sch
n lifinnrriT tii. dcfoii.I, urirt'.l tliat the

< iin r.iid.l not fvciiic il.i' .ohir.-ii t t.. l.uild, th^it tlir

l.a-r was .].{). n.h lit on the Imu^.' l.ein- l.ndf, that
'It' I'l.mititi had 11. .t waivd tli.' . on.liti..ii, ,ind e.ni.s,--

'|ii. iifly tliat |,,,r.l t 'aims' A.t <ii<l ii.,! applv : thi>
"-'""''" \^''-< re|).'ll.',l l.\ |,,nl llaiherley (then a

\ ' I iNHM-eilor). \^h.. ov.rnih'.l th.- .hinurrer .m.i

',..„/ H:,,.r„ /:„•„•,,,/ r,.. ^^ ,,v II., >!,,!,,!,. l.,,u |;,.ii-, ,, a,!.
/• ..-'/l-l,, .,,:> II,,, ,./ ,l„„,t„,„ \>^^.;., |„„ „i,|,,„,l .,lt,-,Ill,i; !|„

""' ''"• - ' '<''', '>'>'• >•'' IinJMiii-li'.ii conli'irci \.\ a. .s./y.,,

.V,,;- ^. ./,,/.,.,„, I .1, ,v II V. ..•////.,. -js I h. ji. In.;. |,,;.

' '"' I'liti.'iil.iilv ;•_-. .V./V/V \. r,, ;,•,/.,, -j^ I i,. |i 111.;,

'
^ '•. -ii'i,.,. I, .11. 1,,., t,|-..iifil ' ,l.,|,ii-. i.i,'.>.



n
* i

r:::

'i' *

4l(i

,V.,ril» V.

.1, Wlu-ri

III'' • uu-

Ini.t ha-.

iM .:utivi

nil |>lJ^i-

HKKKNCKJ* TO IIIK .V« I'K'N.

l„.|.l tlMt WI. tl..' pl.»illtirt"H WrtiViT of tlio .„n.lUi..M

1,.. shouM l.«v.. hml iurUli.t.on »K.fore th.> A.f. m.i

tluit tlu-n-fur.- Hi«.« th.- A-i I... .-..iiM «iv.. n-li.-l a- l.

p„rt l.y way ..f .HiH«.itir |>.iforn.;u...s .in.l an f.. tl,

rest l.v wav ..f.laiimK«-s.

§861 Tli.« liinilH nf this |iriii. ipl-' arr w.-ll .lln-

,rat.a l.v a • is." -f A-.-zr-^ v. .h>k .' win- 1.
O.nnl-

follovvi-.rtlu- .as,, j.ist i.'l.nv.l I-. In ll"U .
an. t ..k

thr.iiuh wli..m tho .l.-t.-i..liint . laim.-l. in I
-*..•• ann.l

will, the i.laintitr t'- Jinn't him a U^r of a ..iiai.

l„.u... an.l fHrm. ai.-l on or l.-f-.f.' tl.- 1
1th (Vml..,

Ih.V t..i.ut thi- h-.iH.- ii.t.. HutH.i.'iit r-pair aii.l t...i..t

,ui't;'l,h ..l.-h...iH.'^ .St... a.s N..nU an.l Cook s1.„h1,1

,.,i,„ly H.^nv u|M.... to th.> int.-i.t that tl..- ho...- ..,.1

pn'tniseH shoi.M L." ma.l.- tit f..r tl..' .M-upation ol N-ni^

,n.l hi-* family ; au-l Norris auf.-l that ..|h.u -lu.- |. .

foima..-.- l.v r.M.k of tl..' foiv^'oin- stip.ilat.oiM 1..' ^oaM

.,,,,,, J,,.,
•,.,,„, Th. M. .v|.Hir^ w.T- i..v.'r .Ion.- :

lui

,h.,vwa^noaU..i.ali..n ... th.' 1..11 thatC.M.k ha.l -V..1. I

.,ivi„- his .•ons.nl t.. any u.ra..ii-...-nl.s :

a... H,

phiintllV .U.l not waiv.- Knt insist..! .m h.s n.h. '.

Lv.' M..h n'pairs -lot.o, a. th. To,..! ^h.-uM .h:n|>

,„,,,„,,• t.. tit th.' h.ms.. tor tl... o-.npati..n ot hnn-.ll

..,,.1 his lam.lv. Th.' r,.urt l.cM that .his wu. i.-s..n.l

itH ,-,.wi'r^. that lh-.v was no -mtra-
t
wh.-h .•onM

•

,H.rto......l uith n-^l t t.. r-pairs, n..r anv -0..-..'

|.i,,ain.|h-plai....iVl.Mak,'al.asotilllh..r..,.a..-^..M

1,,,,, .lo.i.'. I'h. Will wu^ -u„s.Miu-..tly .l.Mn..-.l ..n

.852 .^..^ 1» ^^"^ lonu-.-lv lal.l .l..wn that ^slMM

,(,;. noM.iv- pa.. ntan..x-......v-uut.a-t.-..ul.l

,..,ton...ai.v th.-<.,u...it wouia not .'nto.v tl.-...-

liH"!!-^

:;;;:. Jiv.. l.v ...J.....t.o,i : -o that, t...- .xa.i.ple. wh-P

a.tnr ha.l a-r.'.-.l to a--, at a .-r.ain tl.eat..., that

all

11'-'

,,,,,,,.„ I
•! slij"„!.iti.'!!- 11.- I .1. \ II. r.' S.I



IXi AI'Ai ITY <•»• TIIK OH'UT Tu I'KHKkHM I'ARI. ti;

iMoiifrait whiih tli.- ('unit i„u\,[ ri.*t oiil.-ii;.'. it n-futf.!

t.» retrain him l»y injiimtion fruiu n.finjr ,.|„<v\h

iikI vvlii'n* tiuio Wtt^ II luiitract fur Iimuff nil I .-x. I

«'ri>

:

ii-.i\f

^rvi.r iliiniiK '•iv.h y.-nrc, itml for |.(irtii.rHlii|» at ili

.11.1 of tint time on -ucli trrnn mh rtlioiiM I M' imitim lly

.ii,'r.i«l oil
; th.' ioiitiin-t lH-iiij{ OIK- wlii.li i|„. r.Mir

<ml\ not |H'rf«»rm m* n whole, it i. Ihho.I to .Mirori .• 1.

iii|iiiiction thi' covfiiiuit for i\«| ii.HiVf Hirvic*'. Ayiii
wh.Tf thf il.-f.n.lMht-* had ,i^'i<'..l to luinish tin- p|
iill'< Willi thi' ilrHwiiii,rH f

«'iiii,

plain

oi iii.i|.- wliicli the jiliiiiitin.

HT' .Xflusivi'ly to .H.ll ; til.' ('..mt. I

"iii|ifl thr .It'f.'iiilaiitH to f'uiiii,|, th. ... ,|

->•<{ an iii|iinctioii to loitiaiii tin' .l.'i; n.^int^ (

tln'irs(.|vc.s .t'llin;^ th<' iiin|w.'

§853

hi

•I'lii;; iitiHiili' to

i;i\Mll'rs, IT-

loni

llH «|U«'HtlOll WJI- MTV in U' ll ijl-i iH,r

tin ru-f of I. II III. 1) V. 11

.1 III l.Hml,

i;l>i^ I \ wlnn', tlii'ic

Xi'i

Im'Iiij; all
\\\

.'III

una

I' •*

iit..r}<oi.tr,i.t in |mit [WMitiv.- an.) in |.:,rt lu'uativ.
,

I the jHttitivo |mrl li.inj^ m,, h as tin- roini was
1.1.' to .'nfon-.' ,s|Mritl.'ally, it y.'i ininl, ,..,| ,,.

|M'rt of the n.'-,'alivi- part l.y m.-aiis ot' iiiiiin.tinM.

<) a roiifiai I with
III that laM', the 'It'f.nijant iiit.ri'.l int

thi' I'liiiitilf to siiijr at Ins tln-atrf, and
any oth< i ; ami Lord St. I

not t.p sii|,r at

'onarMH ''laalci

tini ii'strainiiij; tin- dclcndaiil I

an injniir-

loiii siii^iiiM at anv
"tlH'i tin-ativ than th.. plainlitrs. though ih.. s,,..,-,ti

I'-rf-rnmii.-.. ..f the positive part would hav I „
'•Mainly l...y„„.| th.' ( •.mil's pow.i. Tin piin.iph.
u,i- ai'ted on ill Home earli.T ras. s, ami li

plied in several later onc^

'I'l'ii

hriithU V. A'"III, I- Sim hirliiilisrii

li.„/«//,„v../f«(/in,/ii,tlSiiii..l|ii. ...'^ lirntl \„rlU

I .,11,

IS.il.li V. tiifiifli/ /'„r ItiffiiM

ilnlii

V. /', 1 .1. W iIk i;

Maii,)„»l,

Lis.

'^hfili. I /,

'"* /i'*l l'-»lfy I
l>, .,

1 IV «i. M. A- (i

St .,U,, //,/',

i;oi. li M. A- <;

A Sill.

'/, I !),

- I'll. lUi

' " ^- /'"'"•'(•, I,, l; I I h. .;,,( ,,.x|,I.M:.-.. .1. („'. . •/:,:,.,
I,, i;

'
'l"C. urt .'..Mi.i,l, r.'.i tiijit ihi- I Cli. ii;,0. ll, i,,Hi \. /;,, '„„,

I,,
^' ant u,,|!i.-.n..ii.ili((uuliHHtii,„ W. i;. ;!u-.'.

I- 'iv,
.
v,,„ .;, .„|»,„n.,. i„.^^,,n.,.,_ '

t:.!)., /•.„,,„• 1. l:.„„ttt, •.'_•

K.
1' K
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turn |t>:

^ 864 It Im* l»ccM thought to follow fioiu tin" lanirii.iu.-

..Im.Mi. jurtii of th.' |ii.l«nn-nt in l.iii»l;i v. 11 '<»//< r

tlmt till- |iriii<i|»lt' "f tluil <•«'«• i"« n"t ruiiliii" •! inni, .,

wluM' tlic ucy»ti\f Hti|>uUti'»n \* «\pn'*!«. I.ut applui

iiho ii. ..tluTH wIhic thf lu'pition in im|>lM'.|. Ai.nrl

iiijfly, ill niH' t»i«' wlicif mi nttoi IiikI tiit<ri'il iiifu u

.(.iifm.t it> |M"r»'onii uii t«Ttttin iiij-'lii"* at Sh.IIit'h Wi li.

TliiMlt.-. I.ut wilhnijl miy HtiiHilntion thiit lu' w.nil.l n

IMifoim tiMwbon'. |,i.i.l lliitln rli-y (tli- ii \Vim..| V • |

if-tnun. 1 liim fn.iii hiIiiik at any othor pla.i- than th

lilaitillll tlioiitK' nil thf tii^lit-^ on wlii.li \\y hail ,\'j,\<<;\

t., M.I fli.r.'.' In /•'./</./• V. M'lil'j ','/' l."i'l

U.-niiJiv M.l{.. tl>iMi«li i.tuHinu an injun-lioii mi '>:\\'\

yrniili.JH, <I<KM II. >( -..rill t-. Iiav.- (I.iul't.'.i lli<- inii.-.li' 'imH

in alikf .Mf.' : an.J in Mnnlaiin, \. h'hflioii* Mulin^ \ •

j,'l;intc<l an injiin.li"n .>n a similar ...nirart l.y an a. i.i

alt.r a lull Ii'*. U"«rti<«n an.l (•iiii-i.l<'iali.>n .•!' tin- auili..ri-

tii's. 'riii.>< fUrti-, howixor ajiiH-ai- to liavc ln't-n .l.ii.l.;

iiilUt a iiin«rt|»|»rt Inn-ion ..f I-<>nl Ht. I.f..niii.lH jii.!.'

iiient in L"i,ihii\. M'.*.//*.
/,' iii«l lias Ih'imi <lisii[i|)r..\.':

ol' in the Ciairt of ApiK'ai.'

^866. An.itli.r <la.Hr« of ram- in wiii.li tli. T.. ,it.

;Zwr"'l.aV(' inipli.-a a n.-ativ.- an- niiitH ..n .hart.r jMirii.-

'""'
/),' Mutt.t^ V. litl'soii'' wax the tir>t ca.-M' wlitiv i i-

• pjcMtion aroM.'. There the dof. inlant t'lirry, 1-m:

alM.ut t.i pur. hase a nhip . '•ntra.t- -1 l»y .hart. r pan \

with the plaintilf to .any f.-r him i . arv'o of e.ial?* ti'iii

N.'weaHtie t.. Su. z. « 'un v tlieii i...u^ht tlf ship n.l

N'«Ktttt»>

h,vn, [iH'.ti] 1 y. n. IV'.".. 11'.'/...".

C'h. 4.M.

1
1 |i,' (1. M. >V O. .;ii|. < f.

Mtin'l,"ln- .S'Ai> <',/„.i/ ',,. \. M„„

.i,-,ir, u.f.cuur^f » .... [r.nn] :.' ' '..

M p.
.'.'

- \\.,.,lrT V. IHih'l,, i .1 I. N "^

13.;; 5 w. i;. >';7.

> ;:;i Ik-av. •-".'. s.-^ t. •,
/-.'"

.. Il'iV/i'i"!" (.It-Ml Ml! I. -I ^"1-

.l..iirt,. T'H, . ,ii|.| ilii.||im'ii-li

\l,<n V. I luiiiiiiho'ii. [I'^'Oj I

' I.. I!. \>- V.,\. 1-'..

1 IV O. M. A (1. >•"'.

1 1, n'hi'hn^'t rl,.:.l !'

Il.,i.tn,.l„. [IS'Mj •-• fli. .! I'i

I. ill.

1 1».- li. * .1. -T.i, Ai'

iiv (Mil Im' iii.i .''i tl.r.ii.'l.
•-

lip ti. til.' :il'|"-ll I'r.'lil li.i' 1.' It

till' 1 .iii«'.



IM ATMITV oK TiiK loi Rl TO I'KlirHltM IakI. ill)

m..rtj,'ttj(i'.| it t.. (itiHoii with iioti. ( t\v < li/itfrfMrty.
Till" lull w»H t\\,,l to rtMtrniii •iilwun frum mti-rrfririv;

with III.- voynKi! •-..iitra. fe.l foi Ciiriy w.im «H. rwanis
ji.|.l«'.l AM H .l.tVii-Uiit aiHJ llii< |iliiititiM iiiu\..l lor nu
i.i|iili<'tiiiii L-It.' I^.r.l llatln'ilcy (lli.ii Uo.hI \ i ).

s\U'< ri'fiiMi.l the iiKitiuu oil thf ^(ii.iiimI th"l tin- i ,i.-.'

Wilt not Witliill ihr J>r'll(l|.|«' o( l.innhi/ \, Ho,/,,,/,

aii'l lh.it till- whol.' hiiift.M Hoiii„|,.|| ,1, .|aiiia._'.H. 'I'lir

l..r.U .liMtinvs nil ii|i|mm| i.ruiii.M| mi iii)iiii,f ion, Kiiiuhl
'^f '"'• li'-Min-j II fo Im> I hi .Iiu\ ai,.| within th.

IHiNv.r .,ii th.- « .mil I., pr.'s.iii i h.- i-.,i i.^.M-.i. .u .•on

tiiiuuii..- ..I" the l.i.M.h of Mil. h a ..iiiliH.t, wh.-n, it-

Mil,|,.,i l,.-,n- valmiM.
,
as for ii„tan. • a iitt.lii,.^ Mhi|.

or -.Ml.. ...Mily nia.'h th.- ..n-^mal own.r an-l
,H,.H,-^-..r, or a |)».|.ioii -iHiniinu iin-l.-r him with n.iti-i'.

Iiaviti.j ihi- |.hy.i.al .•<inlr..| of (h.- . hut. 1. i^ .liv.ninj,'

It f'r..iii th.- .ij^itiNl ..l.j..|-f, that ..ltj.it iMin- .»| ii.-i,..rl-

aii.v t.. fh.'..th.Ts. Tiini.-r l„.l. |,ut hi. |ii.ij,Mn.-nt u|k>ii

th.' fitncHH ..f r.'taJiiitiir nuitt.-iM hm th.y won- until at

!h.- Iu-anii« the iin|i.>rtaiit <|Uo.Mi..nM in th.- Miit shoiiM
!<• -h-.i-U-.l. The .aUH,- thni .-am.' I«|'..r.- I.or.l J[alh.'rl<-y

(th.-u W.hmI V.C.) at th.- h.-arin-. who alt. r a full
ai-iiiiH-nt .liMiiii,,s,..| th.. I.ill : m„l his .|i..isi.,ii was
I'tuu-ht In a|.{H!al liefore I,..r.| t'helii.^f..r.|, wh.. hi'l.l

rhif a ve»M.-l umlcr .-hart.'r " ..iij^'ht t.. !.. r.--ar.le.l an
H .Imtt.-I of |)f.-ti|iar value to th.- .-hart.-ivr, an.l that
Hllhuu,.h a C.Mirt ..f l-;,uity raiin.it .•..iiij,.-! a H|..-..ifi,.

{Miloiiiwui.r ..f th.' .ontract whi.h it (-..ntainH, yt-t that,
II "ill r.-,stiaiii the fmploym.nt ..f ih.- vessel ii, a
'li't'ivnt nmniior, whether Much emphn ni.iit Ih expresHly

'

"1 iiM|.lie.lly forl.i.Mon, a.-.-onJinir to th.- |.iin.ii.I,. *„]
tally .-xpn-MM-l in th-' <HHe of LumI,;, v. II W,/,,,;.'

Hul he alHrm.-.l th.- .lismisHrtl of the I.ill ..n th.- ..'i..uii.l

'^"> n.ith.-r of the .l.-feii.luutrt ha.i .h.m- aiiylliiu-
'iv.-Iy to hinilor the voyaj^.-.

^856. Thf (:a.se ..f Sn-iu v. M >/,*,/,/, ,v,MK-fore Lot i

•^•

II. <i. M. ,v 'H)|. '•0 1.. 1. 1 h, (-.7 ; ;i w. I;, L'l-

tk >i'itlH' i.
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ttie doc-

trine.

Romilly M.R., foUowotl Pe Matto> v. Gil'-<>„,' au.l

there nil injunotiou was giautetl, Iwth on iuterlocut«.i \

motion aii<l at the hearing, to restrain the Jcfeuilant

from doing any act iiuonsiwtent witli the charter-party,

which did not contain any express iiegati\ e clauaen.

§ 857. It is not easy to sec the liniits to which ih.

doctrine of an implied negative might l)e carried: tci

as A. and not-A. include the whole world, it follow-.

that a contract to sell to A. or to sing at A. must imp!\

a negation of a sale to not-A. or a singing at not-A.:

and if injunction is to l>e granted where specitie jni-

formance might be impos.siblc, the logical conclu.sion

of the doctrine would be a great and rather forniidablr

enlargement of the jurisdiction of Equity.'' Such an

enlargement of the doctrine would be contrary h> a

dictum of Lord Cottenliam, couched in the form of i

question \\\ llmthcofiv. The Ncrtit Stajfonlxliiir li'i'iln-'i:,

C«.,^ where he asked, " If A. contract with B. to delivei

goods at a certain time and place, will Equity interi'i ii'

to prevent A. from doing anything which may or ran

prevent him from so delivering the goods ?

"

§ 858. In De Miittofi v. Gilisim, Lord HatheiKy

Uy'i'vi'ew. (then V.C.) thought that the implication of a negative

stipulation was to be confined to cases in which " tlie

breach of a positive agreement involves specific dania-r

beyond that of the mere non-i)erformance of the agree-

ment itself"— the special damage (in Miss AVagiicr'<

case) resulting from her singing elsewhere at a rival

theatre, ultnt the non-performance of her coutrart ti>

.sing at the plaintiti's theatre : and in another case, tho

same learned Judge observed that the instances iu

which the Court had found it possible to infer the

negation were very few and special*

Lord

Sec, tuo, I.e Blanch v. Oranyer, 35

«eav 187.

' 4 De (jt. i-V J. 27U.

[l«!il] 2 Ch. at p. 4L't;.

3 •> Mac. & (t. at p. llii.

' Pdoy. Brighton, Uckjifhl, '••'

- iSve }»rr LliiJlev L.J. in Whit- Tunlridyt: VrVJi Iiai!-"ay

K'oci Chemical Co. v. ffardman, & M. 468, 4S0.



INCAPACITY OF THE COURT TO I'EUFOliM PAItT. 4'Jl

§869. Ill Fof/,nyin V. iiowliH<n JoHsel .M.lf. had

licfore him a l»ill, based on ii contract for the sale r>f all

tlio coal from u itarticular cclliciy for a certain [>eriotl,

which prayeil for ati injunction again.st selling the

colliery, except Hul)ject to the contract, and aj^'ainst

disposing of tlie coal except for the purpose of the per-

formance of the contract. Ifis Lordship oliserved that

he couM not find or seize any distinct line dividing

the two classes of cases, that is, the class in wiiich the

Court not being able to grant specific }ierforniance

urants an injunction, and the class in which it does

U'lt grant the injunction : and he therefore, following

the dictum of Lord Cottenham, allowed a demurrer.

§860. The doctrine in Z?<;/</('_y V. Viijiier'^ has been

criticised by Lord Sclborne : and after his observations

it is doubtful whether the mere presence of a negative

stipulation can be relied on, if the contract is not such

ill its nature as to be the proper subjei-t of eijuitable

jurisdiction. " It was sought in that ease," said his

Lurd-^hij*,' " to enlarge the jurisdiction on a highly

artificial ami technical ground, and to extend it to an

'irdinary case of hiring ami service, which is not

[iioperly a case of si»i"cific performance : the technic-al

distinction being made, that if you find the word 'not'

iii an agreement—'1 will not do a thing '—as well as

the words 'I will.' even although the negative term

miglit have been implied from the positive, yet the

i'lMirt, refusing to ai.t on an implication of the nega-

tive, will act on the expression of it. I can only say,

that I shouhl think it was safer and the better rule, if

it >lioidd eventually be ad<»pted by this Court, to look

ill all such cases to the substance and not to the form_

It' the substance of the agreement is such that it would

L. n. 17 Kq. i;?L'. Distinguisli - 1 Ue G. M. & G. OCt.

Jii-s V. North, L. R. I'J Ell. 4L'(;; ' In Wolverhampton and WalsuH
•<'': t-Kf Kiith, Pruwse ifc Co. v. Jinilway <'o. v. l.ondin and Nortli

.\-i'i:n(il Ttlephoni' Cw., [18'J4] 2 Cli. Western Railway Co., L. R. 10 Y.>\.

1:7, ;.t p. ir,:i; 4l' W. R. nso. 440.

M.R. ill

FiithirijM

V. llov-

III lid.

Tlio (loo-

trine of

IjUmliij V.

Wtiijner

not to bu

•jXtcudeU.

1 i



lit

422

I-

f

- »«••

* "
-I •;»

r.iiti V.

liuliti, lie.

Shippiiuj

Co.

Lnwhy V

uii

aiioranly

Il.lt to 111-

L'Xtoiidcd,

1)KFKNc;k»s to tiik action-,

l>c violate*! liy doinjj; tlu' tliiiiy sniiglit to Ik- preveutdl.

thiii tlie (jue.itiuu will aiise, wiietlicr tlii< is the Conn

to tome to for a rt'mc<ly. It' it in, I ciimiot think llmi

ought to (lepeiid on tiie use of a negative rather than

iin artiiniative form of ex{»res.sion. If, on the otini

hautl, the siihstam-e of tiie thing is such, that tlif

remedy ought to he sought elsewhere, then I do nut

think that the forum ought to he eluinged hy the ii~e

of a negative rather than an attirmative."

The view thus plainly expressed hy Lor. 1 .Selhnrne

iiad Iteen indicated in an earlier ease hefo.^ l,oril

Ilatherley, when ViLe-Chancelior. Tlie uhject of the

hill in tliat ease was to enforee tiie speeitic perforniainf

of a eontraet to employ the plaintitf as hroker, whii h

contained a stipulation that the plainliiJ's name should

appeal' in all advertisements of the company. To it the

defendants demurred, and the oidy point un which

the Judge entertained any seri(jus cpiestion was wlnth( i

the stipulation as to advertisements did not i>ring thi'

case witinn the principle of Luinhij v. Waijiifr :
' l)ut lie

determined that it did not, and that, as the defeud;nit>

did not employ the [)laiutiti' as broker, the Court could

not restrain their issue of advertisements omitting his

ii.ime."

§861. In a case already cited ' (in winch a coiii-

pany's manager had agreed to "give the whole of his

time to the comjiany's l)Usiue.ss," and, there hciii'^

no negative stipulation, an injunction was refusal)

Liudiev L.J. .said he looked upon Lnnilnj v. Ilrt/z/c/
'

"as an anomah' whith it would he dangerou- t"

extend." In accordance with this view, Kekewich J..

' 1 UcCi. M. &G. (;oi.

- lintl V. Eitxt India iirtd Luiuioii

Shippiiiij Co., Limited, - H. \' M.

404.

' Whiiiivod Chthnud Co. V. Ihiid'

man, [IB'Jl] 2 Ch. at p. <-"• 't'he

(Icrisiciii ill tills case was coiisiili rcil

anil applidl in Mutual Uvmrvr Fm.ii

Life Association v. Niw York L'h

Assurance Co., (.'. A. 75 L. T. "ijs.

Si'o furtlier I'epernu v. lltirinifi<'ii,

;U Stii. Jo. li")"*.

' 1 De G. M. & G. GOi.



INCAl'At ITY OF THE COUKT TO PKHFOUM PAUT. 4J:{

in Doris V. Iu>nmau,^ iliTline<l to enforce by iujuintioii

u .stipulation, (.outained in a contmit of service, wliicli,

though ni'^^ative in form, was [xiaitive in Hulwtance.

And again, where a negative tstipiilatiou in such a con-

tract was of HO wi<l(> autl general a character as to l»e

tinroasniiahlc, Homer J. refused to enforce it.^

§ 862. The position of that branch of the law on

wlinli f.iiiiili'i/ y. Wiii/nrr^ in %he Lading authority «an

li;irdly be said to be very satisfactory. It may, it is

conceived, be concluded that tlic princi[)lc of this case

will not be extended : that negative stipulations will

not be implied except in the cases where the Courts

have already done so: and that even the presence of

an express uejfative stipulation will not be found a

sutticient ground for jurisdiction uuless the contract is

of a kind of which specific performance can be grunteil.

In other words, it is probable that the Court will here-

after, except so fur as it may be bound by existing

authorities, consider whether the contract in respect of

which the injunction is sought is or is not of a kind tit

for specific performance : that, if it be, the Court will

tend to restrain acts inconsistent with it, whether there

lie negative wor<ls or not : that if it be not of a kind tit

for specific performance, no injunction will be granted,

even though negative words may be present.*

§ 863. In cases where the contract on which an in-

junction is sought contains stipulations, some of which
tlie Court can, and others which it cannot enforce,

' [isiU] ;j Oh. tifil, i;r.«. This I Cli. t;71. a: Iluiru v. Bovh Cash
itcisiun \v;is foUuwo.l by Eve J. in VheiuifU {Svutherii), [li»01] J Cli.

Kirclmer <fe Co. v. (Iruhnn, [1009] 37U, 383 (covenant to perform and
1 C'li. 113, where the Court refuse' observe the negative covenants in a
to grant an injunction which would in lease). Distinguish WiUiam Rubin-
elfect,><peoifically enforce a contract of son d: Co. v. Heuer, [1898] li Ch.
service. Ci)mipa.vii Metropolitan Ehc 411, where a definite negative and
trk Sujiply Co. v. Oindei; 40 W. K. severable agreement was enforced by
o08; s 1 L.T.818 (contract allirmativo means of an injunction,
m form but negative in substance). M De G. M. & O. i;04.

^ Ehrman v. Bartholomew, [18'.t8] ' Ihmiiell v. lh))nett,22 Ch. D. 835
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tl,, .ir.

rnngc-
iiiciit is

irtly

lonorarv.rlu

viiiAVliero

the con-

tract is

altcma-
tlv.

au<l the latter 1110 wlinlly on the pl!iiutiH% puit, iin

<litliculty iirincH
; hcraiiHc, tlmugh the romt may ]«

unalilc to cufurro thcra ilirdtly, it docs 8<» incliri'ctly, inas-

niucli as tlu' mtmii-nt the plaintiff fails in pt'rfoimini,' his

part of the rontrart, the injunction wouhl Itc difwolvi .1.

§ 864i. (vii.) Where an arrangement <ome tu In

twcen two persons is intcnch'd to Ite of a r(»niplr\

charaiter, partly Jeifal ami partly honorary, the Court

will, if there Ik; nt) other impediment, H{tecifically pir-

forni the legal rontra<-t, leaving the honorary part .!

the arrangement to rest, as was intended, on the

honour of the parties. So that, where this latter piirt

is inoliin) inohiliitiim and not inalnni In Me, it will nut

ol)stru<-t the Court in ita execution of the other part nl

the arrangement which amounted to contract.^

§865. (viii.) Where the contract is in any muttrr

alternative, so that the jiarts of it are mutually exclu-

sive one of the other, and the plaintiB" has a right lo

ask for the j)erformance of one part, the Court niav

treat this as independent of the other: thus i'l a <"ii-

tract to grant a lease with an option to the lessee to

purcha.se, this option was held so far indei)endent uf

the contract for a lea.se, that a default on the part uf

the j)laintitf in insuring, which would have preventr.l

his suing for a lease, did not prevent his suing on the

option to purchase.'

ix. wii.ro §886. (i.\.) In out! ca.se Lord Romilly ]\I.i;. aiipiMis
the part . , , , ... ,

"' ' '

which the to nave e.\])res.sed tlie opinion, that where n part ot tlic

could not t'OHti'aft whit;h the Court could not perform has l.i.n

actually performed before suit, the incapactity of the

Court a.-i to this part would furnish no defence as to tin'

other part. But the doctrine appears to have h.cii

rejected by tlic (/ourt of Appeal*

' Sttxhr V. IVidiJtihuni. 3 K. i^- ' (irnn v. I,<w, 22 Bcav. f,:;.").

J. 3M, 105. ' '/"i'f V. Hope, 22 Bcav. .',.1;

S. C. 8 l)c G. M. .t (J, 7;!1.. 7 I'l.

See iilso W'alrnjid V. Wa!riintl,J<h\i.

cuforci

has been
per-

fonneil.

' iin.'lan v. ISiittKiii Jon. .V-

L. 2(X>, 213. 18, and { li;i8, infra.



CAXADIAX \()TI:h.

The fnllowiiiK nm- t(Mi.lh.H tli.' qiifstioiiH arising out
of tlH- iiiiuli .|..|..it,.,l ,»«,. „f l,,n„i,,, V. \\,„i>in. tlM- piiii-
«i|.l.-N with r,.N|HTf (.• wlii.li run Inif.llv lM.roiisi,|,.nM| m
yt't M'tt It'll.

In H,„tln/ V. nnitlr,,, Jl» Man. 4.-U!, tli.. .|.h..stlui.
anmc um t.i flif imi.linmt.ii of i,..p,tiv,. .ovfiiants from
an afflrniHtivo nm-nant ami Itain J. lai.l down »!,. prin
iiVW tliiiH «taf«Ml in tin. lu.«,|.nol,.: "WIut.. then- \h an
anirnmtiv.. covenant in an aum-nuMit. ain.l tin- parti.'H
l.av,. tlu.niH..lv..N ...

.
i.Ml an.l s,.t .mt in tin- .ontra.t what

th.. .Icf.MHlant in not to do, no fnrthcp ncpitivc roveuant
will 1... implied from the amrmativc om"; hut. vwu if it,
that iH the afflrmativt' .ovcnant, Nt..od alon<>, '<'th<. ttTiiiH
of the lontract iM-tw.vn the parti.'s arc nucIi that I do not
tinnk It (onld Ik- held that it m.-cHsarilv implies anv
siM'cifl,- nopitivc aKPcMiMMit on tin- part of the dcfcmlant
and unless an afflrmative covenant implies a ncative
on., so .-learl.v ami .h.Hnitely that, to use the expressh.n
(»f Lindlev M.IJ., yon can put your finder upon it, the
<'ourt will refuse to interfere l»y injunction."
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CIIAi'TKI! XVII.

DKKrrr IN TIIK snt.lK< T-M.M TKU uK I UK <(iMl!.\<'r.

§ 867. .Vnoiiiku ground on whirli tin- -^iHiritii- j

( !l.
loriimiK'i' of u itoiitrai't may l»e rcHi.stcil in tin- txiMtfinT !i

ot sonii' csHciitiiil (li'fcct in the Hiilijfct-matter of it, or

some variation from tin- ilcscription containL'tl in tli.'

•(.II,

lontract. Tins is. of com 'M( ', not a (jncstion of title

rh, ai<t'j»tance of the title will not pu'Vcnt the <li-

feii.lant from setting n[) tin- <lcfeiuc that tlio title

relatos to a ilitlerent ."sulgci-t-niatttT (torn that which
he eontiaeteil for.' The eases in wiiieh thi.s variation

;irises between the thing and Hoine re|ire.scnttition made
in res|ieet of it are eon.sidered nnthr the iieail of Mi.s-

leprcscntation ;" the eases in whieli i

sentation has heen made it is now
euiisidcr.

lo .sue h rc'i )re-

proposcd i)rieHy to

pati tit or
liitcrit.

§868. The material disiiijetion to lie eousidered isi».f.

1" tweeii defeets whieh are patent and visilile to every
"lie and those whieli are latent ; for just as at Common
Law a warranty, however general, is not taken to

iiirhide defeets apparent at the time of the Itaigain,

a- Mo one eould have been deceived l>y them; so, whilst

latent defeets are a irround for refusing spceitie per-

t'Tmanec, patent defeets arc not.'

§869. .'Xeeordinglv, where a man bought a mea<low r

t-

wit 11 a road round i t and a w iy across it which were
d.UvU

lienthu V .
<

'rn rrii 17 R'i.v "Hi «. /» t I'.wv . ,r P...!,;..- T- i..' . - 1— t . -^ .. ..„^— , J , ... r , . , ....

>»''(/ '•",§ •l'>0. CVmtrut do Vcnti', T.irt II. cli.i].. 1,

Dijir V. /farfpave, 10 Yes. 505; spct. .i, § 1.
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DK.rKNCKS TO I UK Arims.

iiiif iiotifid ill tlic (li'M riptiiiii, I.onl Kii-hImi inxn

tln'l<'>«-> • iif'iiKiMl «|t(ilic |i('ir<iiniiitlrc with nmtn :

' hkI

th«' < iniiiiiMliuiii' tlint an <<.hiti*, ili-friilH-d »h iiirlu^i.l

ill ii iiiij;-f't'i\<»', ua-* imt mi iin lo-od, wjim Ih hi \<y (imii'

Mil. iit> ill f« III f fo II ^<iiit (or |Mrfi>riiiiiii> t'.'

^870. Hut wlu'U- till' i>li|l'rtiip|| tllki II I'V tin |illl-

I liiccr, wliii was lii rtiniaiit, wan tins fxixtrinr of iriluii

water < a-«tnii lit-*, and it wan |Unviil tliiit tlii' (Icfciiilaiit

luul loti^' livt'il III tilt' III i<4lil)iMirlioii<|, vvai svcll ai'i|Uainli •!

with till' jiiopcrty, lind in paHxin;,' flu- loud rnn.^iaiitlv

seen Moiiif of tin- wrIl.H on ilic lowi r land Hnpplinl

from the tippi r land, whidi wa- tin- Miiliji-rt of tin

coiitrait. and had on tlii' niorniiiL: of tin' jialf Ihtii \i[>i>u

tilt' land; Kni;.dit Hrnrc \'.('. i\prf«>('d lii.x opiniun.

but without giviii;^ tin' naHonH. that no >ui li di'j,'nr ot

knowh'djic or notice had Ikjoii provt'd as to prulndr

the purelia.Her from takinj{ the olijoclion. ' In thin r.i-i.

It may lie oliserved, the ohjei lion to the upper lamU

wix'i the oxistenee of ecrtain ri^jhts jirantcd with tlir

lower lands to enter the upper liiiid.-*, fVtrli water fimu

a spring, and to eiit and ileanse ontteis for the nn
veyanre of the water to the lower lamlH and ^iiniiln

laHeineiitM. Now the wellx. gutters, and all the oll.i

olijeets of sense might proltaMy have existed with' nt

iieeeHsarily involving these easements ; and if so. it

follows that the defeit was in its nature latent and ii "t

really patent.

§ 871. With regard to the Inteiny of ilefeits, ii i-

to lie observed that the Ci^urt will not dimand anmiitr

e.vumination on the part of the piinha.ser, even wIhm'

the vendor does not make any representation :

' to

render a defect patent it must, it seems, he an ol-viiii^

.ind uumi.stakcahle object of sen.se.

' OhIJhhl V. l!i.,n,'t.'' Vo. .".OS; hhwhltlvu v. Sutrlif,, 1 I'. U.

anil we I'ope v. <larliii:l. i V. iV I '. ^ «^„| i.o'f

El. !0-J : <''jo!: v. XWii:!:. '_' (;!>'

'_'01. ' • r. 7" ' •'aiiKH [..J. in l),in.ii\.

]>i/n V. Hartjiiiv. 10 Ves. .".ii,". Itdii"'/,; I.. ];. i', (ii m |>. f.'.



I'KKECl IN IIIK MIIUMT-MATlKIt ul' IIIK iiiMI!.\. r. 4-j;

878. Th'' ili'fi'i t 111 fil II.. t !.«• ill till- H<tui(l |.li\ Ml ill K<(,

uli|fit-fuatt»'l' of" till- r.iiitrint, it iiitiv <'uii<«i>t III III

i\i.st<'iiit' i»f mniw linliility nt whirli the utlicr party i-

i;;iii'raiit : ^o a viinlui' ut a Uuiar il. -. rilx-il a-* i4iili)i'(t

til till' usual I 'Vi'iiant'^ caiiimt, ••!

Ill IP: I

ilo.. .1

llll.lill.

ilUIMi', I'litnli I' i|

. ilir pt'rtiirm.iiirt' whi-rc tin- Ifii'i- is »ulij«>rt to uhuhiihI

MiH-.' Av'iiiii, tin xoti'liir of a |i mi. who Im.s Kcfi,

'iii'iit a- to thi' cxistt'iHf ot oiicroii-. uid iinii^nal ihm'-

iiiiiit-i laiiiiot top I- on a puriliu><iT .1 ha-n' . ontiiiniiiv

sill li covi'imiitM, uiili"4,M li,. jrjvo till' pun haifi I (.fori

iiihtMct a fair opjtortiinily of a^i fitaiuiiii; for liiriHi-lf

tlif tiriUMof till' lovtiiants,' auil tli;it umli-r .sm li 1 iiriiin-

-taiiits that hi' ou;,'ht, as a ica-oiuiltlc 111, in, to Imv.

"»o, when' a viinloiK'in.i.i|uaintr<l hiniM'lt with t

it li'inoholil projH'ity hail l.ifnrc tho -iiK- n 1 ••i\otl tr<

nothr of n'-iriiry in lU'tauit of th.

iiii

iii-i in.llonl

invrni't'H lieiin; repaireil, nml diil not 'oiiiMiunii atr tin

ivisttMico of this notice to the (tiirrliascr, who, however,

Krrll

kill w ot the state of th' pnnii^es, the mntiuit
In 111 void at the suit of the pur. h.iser, who ha<l

fjciteil ; ' ami at Comnnui i,aw the umlisiloseil lait

thai the piopi rty in .jueHtioii is lial.le to In- taken umli r

the powers of an Aet of I'arliniiieut has ineu liel.l a

viiliil I'rounil for resrindinfj tl le lontrat t.' A vendor
"f real estate is iMniiid to disclose any material defei I

ill the title, or in the suhjeit of the >ale, whi.li defeel

ll'itHi><-hir, V. Wirkii,^. 7 ( li. l>. M^hfifu \. Ihiirt,, ,,. [l:.i).;j _•

•
(.wlicri' tin; HUhjfct i.|' utiat art' K. 11, IST, Ivl :

7'.' !,. .1. K. I'.. s7;;.

u-uil tinciiuutH Ik fully CuiniiliTi-d, ' >t,ifii^ \. .|. A, ,„«,,;,. . Si irk.

1- ro.MijH li> inohulilB ; AV l.aivh

,

41'.'.

•"./ lUi.tlvy's Ci.ntnirt. [IH!t2] 1 (, I,. Hnf/.inl V. If,,,/, I M. .V W ,
,•.-'",

n (iiMial .MVfimiil.s ill li-iiwoflmlilii- UiMii.-uUli I'miu tin- ,mms .ii.,i in
i'' '!»»•); cf, TilUrihtj V, Clmk-iii,, M) \\,\* vfiu,,,., FAiru.'h ll'„„-/ v. ,1/,,,.

!»< .V, 4l!i: Ar ilii/uiiis „ifl llllrh- j'-iil,ii„ks d (iill, .'.si; .'. li,. i;. ^v

""'• -' '''• '• '''"'•
•'. 3'J'.'; 7 II. I., r. si»;

, „!,„.. tl,.

/,.»-'-
y. Ilnri.l.j,; '.'0 K). W. 1». puivhawr i,f an ,i.lv, .«-..,, wa^ iit'i.i

-'; /.'. Whittand Smith's Cviitrwt, ii,,i ,.iitifle,i t,, any c..M.nciiMtioii in
L1^'"m I I'll. (;:17: He Hat^lkh :::::! r--;-^^-; • '--. ' •
/../,.«t,-.f r,.ntrart, [l;i01i '.' Ch. at uiaici a .lant ir'm Qu,e" Aum'-
'•'''•''•

UMmtv,
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!•< I'x.huivily within bii kriiiwlri|)^c. hu<! wlii. Ii t!

|mr<'lia'M'r ••uiiM nut In- i'\jH'Ptf«l tu ilim-ovor tor I im-

M-lt witli till- t'lirc Diiliiiitrily ii'iit in ,<<u> h timi

lilt MHIM.'

^878. Tlif "'xiHtini !• (if ii.|r(ii(, uii|(ii((SMi if iliiin,,

ot till' lontriki't Ixitli til till' vitniiir mill the piiirli i-> i.

will imt, it HciiuH, Im' a ii.ii to the i>nt<iii'i>in< lit ot lii

••einlriii't/ iiniit"*, |ir"l»al»ly, wIk'H' the 'h-lVii i.» -hm h

li' « |)ii»[K»rly III tin- kin»w|((|;;f ot' tin xi'Milur.

§874. WIk'I .Im- variatidll iMtWiTii the thilli: an I

the (li'>*i'ii|iti<iii of it Mi'iiiH lathir in fhr inituri' uf n

r\r(-!i than 111 a tJi'lVrt, ami -lo in favour of the |'iii

• ha^ir, lht> M'IkIoI' h niVcithiloHs <li<ali|)'ii from . ti

foK'inu tho Kintiiki't on iin unwilling piiirhamr. TIjii-

lrrf|io|i| laiui I'.iiiiiot Ir> torci'il on a [iiiri ha.-or wh"

lioii^lit if as copyhohl. " It in iiiiiiciv-irtarv, ' nuitl i.ui 1

Koinilly M.K., ' for a niiui who hax roiitriictiii i >

I'lji'i hiiHf ('If thin;,' to txiilrtin why he n fuMcs toanpt
anoth'*^ " '

tnr.

I'll....

luiiitv Iji

Mlli)r. t

liuitii r.

and ill lir

-•rl|iliuii

.( It,

§ 875. \\ hoi'' ,111 iiiiri rtaiiit\ i'xi.strt a.s lo tho .huIi).. :

mutter of th ntrii'l, hut tin- (lt'8(ri^'ti^»n hy whi' h r

was sold i.s ('(|ually umiMtain, iImtc i.-* of ''lur-i' n >

variation or dt-fcc t. Thi-icfor.' when' |)ro|M'rty a

lolil liy a ^'cni'riil ih'.scriptioii a.-. Ixinn jwirt fnihoM ml
j'art If'a.si hold, aii<l the I'.xiut hoiindary liitwccii ih.

freehold anil ieineliold parts of the estate could m' i'

' 'W/Vi./, V. >.,//, [wHn;] 1 ell. \. l^.//^,,[l«p^)] i cii. •.'.':, m. n •

;!.;."., :'.U; T.") I-. .1. Cli, 17.", «I,.M(. S, C. [|M!i;i] 1 cii. .(:(,( (;|,ro,„,,,\ .,<,

till' iM.ltiii.il I'mpIx ri.ii»litiitiiij{ 1 iiK ;i luiitlicl;. Sec :il»ii /'m/ m - i.

hiliiit il feel III till' tillo worn tlie /,•, L' 1! iMt, .11 t.

vermr "f ii parly w.ill Mitio', aiiii ' .ti/Un v. '''m. ti; Bcav. Jl. ' '

ttie issue of till- iisiinl ;i\v;irii tlifiw- iKc ulwirv:iti"n.. of linnl "sf.

iiijZ lllK'ii tliu Wild iiiliilily to coti-

iributf part <<( thi- cent oi tlin party

wall norks; l/ui,^ v. <nik*taltri , M
Sol. .Tm. l'HH (tiiMi-(!isrl..iiiiri' of re-

utrirfivi' i'(»yi'ri.»t!ts\

l'> r \Vi:;r!iiii V.< '. in I.urut v _,

./'!//.(.<, 8 lla. -1 IH. histingiiisli floix! Urn. (
'. C. at ]<. .i'tl.

rariia im this raso, Vi inl,
_','

alsci Sl,i,,l,,„ V. TiitlrrxiU, 1 >iii

."I'j;'. ('"pylii'Ms raiiuiit, iil' c

liu fort'iil nil a piircli.isi'i' 1

li"!'!-: !!::h v. l'):i!Ut:i !'!•.

','li. .">75; cf. Twiniiiij V. M'lii-



l»K>>;i'l' IN TUK M lUKiT MAITtlK OV TIIK miMIIM I

it<< < itiiiiii)!, tliJH i'in tiiitHtniH (' fiiriui«lii'<l iiu •l«>l'i'iii •' t<> it

-lilt I'tir »»|HM iJir |»i'rtMrtimii<«>.'

!} 876 A pur' liinMT may of .our*!* roiitiai t l.n' tln'

|iilliliu-t' "I II tli; ,;: with all fault>«, :iri<l lu' tllt'll t.ik.^

Htl llMllM'lt till' kll<iw|i'>i;;i< lit itll* tllll' UImI d) I Ih' i|llilli

Ih i»f" fill .'llltji'if. Til"' faM4'.H oil till' ' (lift 'i|' tllln

1 1 iiixi' ill a iniitriiit HI (111 to hIimvv, tirHl. that -m li i

..mtiarl i"< liiinlin^', ImwrV" i iii.iny iii;i\ Itr tin- il.fr. ti

iti ill.- Mul»|«'i f, ami vvlniliiT til' \ Im- laliiit or |i,it« iil,

uii'l w'ln'tli.r ili-(>ivrial»|t' liy tln' |>iir' Iimhit m not ;

-I. Miiilly, tli.it it will not prott-it tin- vi inlor wlni.' In

liki ' pimitivi' nH'UiM to roiirial tlic (l>tVi t-t,* ii-> wlur.

a vi'«sil wa-* iii.»v«'il utl" luT wavrt, wlu'tr mIii' lay (li\.

int.. til'' wutir ill kpUt to ruiircal Jut woitii-ratiii

i^.tl-.m ami l>''>kfii kn I ;' utnl tliiiillv that it will not

H.il. will,

.tit till' voinlnr wlicii lie iiiakrt a iui->ri'i>ii'm'iitatioii,

111. I that in'Mnprcxi'iitatioii is <«iiil(iMlii'i| in tin' rontrai t,

'

"I i- lii'tli falsi' ami fiainlult'iit." TIh' • 'oiut rofu.Hcs to

iliri'it any iiinuiry as to titlo wIhto the salt' i^ with

u|l faiili'. anil tin' vi'mlor only hcIIh .huiIi inti'irst a-

lir llil-

J 877. rilv otlt'rt nil the Hpi'iilir pt'l foriuam'i' of thr

.iiiitrart of it ilt'ft'i't ill till' thiii'j; soM, or a variation

ti.mi till' il's.riptioii, is twofolil, arconliiiii to its

tlie . .ill

lr». I lit

a .l..f,-, I.

iii.iiinitmlt'. If, in the v lew I )f tin- ( 'oiiit, it III' ui:es-

utial, th. loiitiwt may \et In- |»eiformi'<l, I'lit with

M'liiiu V. 'ini/lnr, "i M..C. \' (i. ..Illy ipihU'H to faulln wi.;< !i ill.' piir-

I. Ab t" iiitiilitiotiM ri^ivctiii:; rhaM't ciiii ili* over or il..' viTi.l'i i-

' :i .1 iiiin^iUii^ of tciiurcH, Hci' nlso i^n.ir.iiit ..f.

' : -" V. l.<i\iTtHif, lia. W'l ; t'rutir

». Kniit, i.l. Kill; cf. •' ff'rijn v.

h'-<n,, 1 Ch. I>. tlH. DitrU V. >/i>7»-

-/. L. 1!. 1 Ch. 410, is, i.f coufHc,

• .' ir > •lUtiiivjiiixliublc.

Iniijkhulr V. \Valtri», 15 (.'•tiip.

Ill
; I'irktrinij v. howmn, 4 Tiuiit.

*"'...
I verrulinn Lor.l Konyon M.lt.'s

liiiiM.rii in Mrllinl, V. Mvtttitx,V<i\\Lr,

' Jl'Kileliole V. iValttii, '• ( .iiu| .

l.M.

' S- hill i.f r V. Ilmlli, 3 I ttiul). .A";.

'
Il.i.l.

' A'ii/7i/ V. <iiirretl,'.\ li. \- i'.Ml- :

Spriiiijii'vll V. AUiii, _' ICii.-t, 41^, ii.

• Sii' ill/ill. § l.'lj.'l. Si'i' Hi-..)

lluint V. fiiciiik. I,. 1!. 1 V.i\. !.-3;

', iliul the KtipuIatii'M in .|iic»tiun I Cli. ^7!'.
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430 ItKFKNCES TO THE ACTION.

rom^Kiuaation ; if it Ue eHrteutial, it conftTH on tlit' pariv

injiuvd the right of lesL-inding the contract and ilr-

fenting its |K!rfoimiiuce.' The di8tin(!tion hetvvcin

thi'HG two cliisnes of i-mca will he considered in tlio

chaptii- on Compensation.^

' ^t'liil''!, V. T'llln^ill, I Sill. A t'h. 1>. at p. f',8'.'.

i;. .VJ'.t: Tiii-fjt ui'l \. IDniilif, ItiW,

li. lo; I ; . I'. M-K'uzi-: V. rt'-s/.ifil,, 7 • Part V. iliai.. ii.

I' » 5

4:i:i

fc

.t



CAXAIMAX N(>Ti:s.

Mulerial \l isili srriiiHiiii.

In Mitrihni II t irisl .'1' o.A.i;. 17: .WlMM't" il

'< iiciii fill' ex-city liiiililiiij; liii wjis (Icsci-ilicil ill iin iimi

cliiiiific iis liiiviii;; ji ilrplii of i;!(l IVci, iiinic .r |,.ss. iiiiij

liiiil ill fii.i a (it'iilii of (.Illy 117 IVfi. with n hmc in

rciir. I:.* feel wide. s|ic(ific |M'rfuniiiiii«r jil tin- siiil ..f liic

iiwiu'i- w.is. iiimIi-i- the |»iii-li(iii;ii- riniiiiisiiiincN nf Ihi-

tiisc. i-cfiisctl. Ilii^iiirty (•..!.<». stilled Ihc iiili- lo h
csiiililislicd ill I'll,/hi V. ISoutli. 1 Hill;; \.c. ;«7()

I' ilH

fol-

liiws: "III this stiitc .(f dis(ic|ijiii( V liciwccii the dnidrd
cases we think it is at all events a safe nile in adnpt
that \vlie;v tiie niisdeserijiiion, iiitli(Mi;;li iioi proceediii;;
from fniiid. is in a material and siilisianiial |Miiiit so far
atlectiiif,' the siihjeel mallei- of llie coiiliarl that hut
for such misdescriiilion tiie |»iircliasi"r mi.ulii never have
entered iiilo the contract at all. in sinh cases thf con-
tract is avoided alto;;tlier and the |>iirchaser is not
hound to resort to the clause of

!-(U'dslii|» added, •This sei-ms |o jiav

coiii|iensalioii II i>

and refreshinjr sound amid the rather d
of tiie law of vendor and juir<haser.

e a most rational

iscordanl notes

The fore"(»i III; case must lie disijimuished fr<oiii cases
where tiie purchaser ;rels all he har;raiiied for hut not
all he tiioiijiht he was to ;;('t.

'. !'."> (iranfs (Mi. 17:?. llie defen-Iii JlicLsoii V. Cliirl,

dant aj^reed to purchase a piece (»f land, with
I»rivilej;e attached, for the avowed purpose i,f erectinii

a water

mill (ui the land, and st(U-iii^ or Imomiiiif the loj;s for 1

mill in the water adjoining.'. It was held that this did

11

lis

not hind the vemhu- to retain tli e water in its then stat«
for the juirpose of seciiriuj,' to the defendant the heiiefi

oc stiM-ajie and that, iiotwithstandiu'rof such hoiuiiiiijj;

the loss of the water ]>rivile<i:e hy reason of

dams haviii},' fallen into decay, the defeiidani

speciiically to perftu'iii his ajireemenr.

one of the

was lioiind



r.m> KKI'Kir IN SI It.llK T-.MATTKU OK CONTIIACT.

It >vjis cDiictMlt'd lliiit ill a jiDiiit (If a funlnirt fm- a

tiniiit, tilt' iicccsHan- roiistMiiiciici-s or iiiritUMits of siicli

a unmt were implied, hut it was no iictcssarv rrmsc

(|iit'iic(' of tile jiraiit with a water |iiMviie}te attaelied, thai

tiieilaiii whieli had fallen should he kept in repair. The
plaintitf would have a water privile;;e in that he was
I'iKitled to hooni his |o<.'s in any water that there ini-.'ht

he opposite the lot piirehased. It would he ;;oin;; too far

to iiiipl\'*aii ohli};ation on tii*> part of the defendant to

keep the dam from ;;oiii;; into decay. There would he a
dan;;er of thus importing; into the eontraet soniethin;.'

whieli neither party had eonhMiiplaled and whicii if

asked for as a term of the (•(uitract mifjht have heen re

fused I»y the vend(»r.

See also case on an award, p. 771a.
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WAN!' OK A (iOnr) IITI.i;.

§ 878. WllKKK til'" v.'inlor of liiiid su-rs tln' jmi-

rliasiT tor ;v spccitii; [ii'i-fornmiii'f of the contract, tlic

•left.'iiilaut is entitle"! to have the action <lirtnii.sse(l, if it

;i|i]M'ar that the plaintiff cannot n.ike out a food title

to tiie land. The defendant may have the action thus

(li.smissed at the trial, [irovided the defe<t in title has

liccn iirominently put forward in the pleadiui,'s, and

the Court can then decide the question, ' or even where

the objection appears on the evidence at the trial, and
i.s a different ohjcction from that on which the defen-

dant hiid relied.* But the question more usuallv arises

after the refeience of title has been made.

The title which the vendor must show must be a

title in himself, or in those whom he has a le^al or

eijuitablc right to re(|uire to join in the conveyance :

he has no right to say that some other person is willin<>'

to enter into a contract, and to force the title of that

other person on the purchaser.

'

§879. The old pratttice of the Court of Chaucerv,
in all cases of dispute as to the title of the estate sold,

Title uiu^t
liu free

from
dnibt.

Ponnor
praiticn.

i I

' Lucas V. James, 7 Ha. 418, 425.

I 'I'. lliiUs \. Kestertun, [18UM] 1 Cli.

I'l' (ii vendor's .ictioii).

- Ilaskcomb v. Phillips, '.'0 L. J.

<:h. :180; 6 Jiir. N. S. 363.

^ L'e I'rijant and Baruinuham,
44 111. 1). ;il8. DiBtinguisii lie

linker and Selmon's t'ow^rnc?, [1907]

1 Ch. 23m, 243. wLcrc, at the dale uf

the fontraet, tlic; vendor lial the

legal estate .is trustee, without any
power of or trust for sale, but with

the written request of .ill the beuc-

ieiaries to sell ; and it was held that

he had a r;2l!t to compel their ci:'.:-

currciice, and so could make a good
title.
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DEFENX'KS TO THK ACTION.

wiirt to »lfci<lc citlaT for (»r ii^jiiiii. tin- validity of thr

title, and citlior to compel tin- purciia.-(cr to take it i,

;;ood, or to dismisM the hill on the score of its luin^

lia.l.' Hut the (Msc of Miirlnir v. Suiif/i,' lit-forc J(k\|l

M.ll., followed |)y Sluiplitiiil V. Siiiitli,^ lit-forc Lor.l

Thmlow, estalijished the piMcti >f .. 'f,iiiy a ilur-,

of titles which, without atHniiiiif^ tliciu to he had, ih.

(unit ('(juaidered so doul)ti'ul us that it would i^t

coiujicl a purchaser to take them.*

§ 880. Lord KMon, though feeling himself Imhih.I

to adhere to thi~* as an esfal)Iishcd rule, on more than

one oeeasion expressed his dissent from it on prin(i|ilr.

and bewailed tlic great mischiefs which had resuli.d

I )m it."* Hut such expressions of opini(»u did not

.ake the rule: and it has heeu recognized Kv thi_

House of Lords as one of the estaitlishcd rules nt .i

Court of E(juity.''

"It is not right," said Cozens-II irdy .M.R. in a

recent case,' "for the Court to forct; a title u|H)n a

purchaser which merely may mean that he is ImyiiiL;

a law.-uit. 'i'he old rule that some titles an h.

doulitful that they ought not to he forced upon a

purciiaser is still in force, and iu some decree ouniu

to l)e more readily adopted than it was under the ojii

law, hecause of the existing elieap and rapid inuilc

in which ijuestions of construction can l)e determined,'

§ 881. Against the rule it has heen urged that it

'

'

I. ('. C. 7tl, 11.

- •_ . ..8. litS.

•^ 1 Kro. (.'. C. :.>. Loid Kldoa

was iu the liiibit of trcatins; tliis as

the tirst case in whicli tlie later rule

liaJ prevaileil : liiit ir. Shper v. Fish,

•J V. & 15. 149, Oraut M.II. referred

to tlie earlier case, and stated that

the rule iu i|uestii)n liad been re-

iwatedly acted on by Lord Hard-

«-ic!;i-.

' See also Voojxr v. Deiiiii; 4 Mro.

C. C. SO; S. C. 1 ,"68. .lull. :>:<:

Shejfielii V. Lnril Mu rave, •_' \(-.

Juii. alio ; llo<i/;e v. A '

/-/, ."> W-.

«;47; Willcox V. JM/aers, T. .v K,

4!il.

III \'(iiiciiiirer v. fl/is,., II \ . -.

46.")
; aiicl iu Jerroise v. /'/''

. /

Nitrthiiiiihirhind, 1 J. & W. ,"a;-,

" See^iec Lord Westbury in l\ii v /

V. Tuotal, U U.L. C. at p. l.>.

' H*: Aic/My'a' (*/((/ VvH •''.- -

C'ow^racf, [1910] 1 Ch. at p. I'l.



WANT OF A GOOD TITLK. 4:!:{

is logically iihsunl, us well in pra.'tically injurious; r..i»K»iast

ivory title is good or l.a.l, ami if so, th.- Court ought ?he rule

lu know iiotliing of a «loul)tfiil title. For tli.' rule it

ha-^ beeu urged iu effcrt that, having regard to the
nature of an aition for sperifi.- performance, the rule
ill .|UfMtiou is uo.cssary in point of pra.ti.al justice,

aiiil c.rrect in reasoning. It iniist be reinemhered
thit the jiulgineiit of the Court in sueh an action is ///

/>.ry.<onnu an<l not In rmi ; that it hinds only those who
,iie parties to the action, and those claiming through
them, and in no way decides the ijuestion in issue as
iiuainst th.' rest of the world ;

' and t!,at doubts on the
title of an estate are often (jiiestions lia'.le to be dis-

nisse.l betweeji th.' owner .if the estate and some thir.l

person not before the Court, and therefore not bound
l.y its .leeision.- If therefore there be any reasonable
ihau.'e that some third person may raise- a .|uestion
iii^ainst the owner of the estate after the completion of
the contract, the Court may consider this to be a cir-

nim^tance which renders the bargain a hard one for
the purchaser, and one which in the excr.ise of its

'Hs.retion it will not compel him to execute. Th(jiinh
every title must in itself be either good or bad, thci-e
must be many titles which the Court cannot pronounce
with certainty to belong to either of these categories
111 the absence of the parties interested in supporting
h'lth alternatives, and without having heard the
t^vi.leiice they might have to produce, ami the argu-
ments they might be able to urge : and it is in the-

absence of these parties that the (juestion is generally
='-itated ill proieedings for specific perfornian"e. The
J-oiut. when fully informed, must know whether a title

gocjd or bad
; when partially informed, it often may

I ought to doubt.^

'^••<' }"> Jisscl MR. in Onhorne v. IU-h,<r,hnn, \i Ha. .^t »!. -in
i''-'iHt, la Ch. D. at ,>. 781. ^ e„uM,ler 'lie HHUy and ltr,„h,\

- '' /*)• lamer V.i'. in GhM Co«?mc/, [DUO] 1 1. li. -",8.

In



434 I)KKi;XCKS TO lUK AIIION.

Si
Amount
vl doubt.

-it

>r»rkot-

aI>Ic title.

§ 882. It ih by IK) mtiiUH euHy tu oxpn-HH \\\,m

amount of doubt uimhi a |H»int theiv must Ik-, to itiduir

the Court to reluso .H|M'iifir performaiUT : and tlii>

ditliriilty liUH b<!fn int^ieased by tin- obb and How <>\

judiriiil opinion and tlet-ision for and against the luli

,

vvhicli lias <'hiirai:torizi'd thr rases (»f the lawt t|UaJtri

of a rentury. One mode of measuring the doubt has

lieen l»y applying the (pu'stion, whether it i.s su. h :i

title as that the .hidgf himself wouhl lend his own

money upon it. The (,'ourt " has almost gone the

length," Haid Lord Kldon, " of saying that unless it i> .m

confident that if it hatl '.»5,U0(>/. to lay out on >u.li an

oeeasion, it wouhl not hesitate to trust its own nione} nn

the title, it would not eompel a purchaser to take it.
"

'

§ 888. In another ease, Lord Eldon put the ipieMiMii

for the ( ourt as being, " whether the douljt i- sn

reaaonablf and fair, that the property is left in his (tii-

pun haser's) hands not marketable :

" but a marketal'k

title being '" one which, .so far aa its antecedents ;in

(•onierne<l, may at all times and under all eircumstaiu t>

be forced on an unwilling purchaser," Mhe observatiim

.seems not muth to a.ssisl us in measuring h(»w great

the doubt m\ist be.

In WiHi'inis V. Sc'tt,* the Privy Council held tliat it

would 1m' ine(iuitable to foive up(m a i>uriha.scr a till-

derived by tlie vendor by purchase from himself a-

t us^ee f(»r sale. "It is not merely," said Sir l'<nl

North, dilivering the judgment of their Lor<l-liij>-.

"that the punliascr would be running the ri-k ot

proceedings l)eing taken by the cs/kI-^ que tnixt {,>

re-open the transa-tion. The purchaser would be .saddlfl

with a property which he would be unable for nuii^y

' lu Jivvoiae V. Duk'- of Nortliuin-

hirhind, 1 .1. & W. 5011. See also

SJirJJlt^u V. Loi'd 3ff{ry ?-''"",
.. *

*'-

.Tun. 526 ;
per Turner V.C in l'ijrk$

V. WadJii.gham, 10 Hit. '.>.

- \u Lurtl lliiiijhroki- v. ///sa ly.

VoH. 428.

' Ptv Turr.er \.V. in l'[i'l--

Wuddinyham, T.0 II;i. S.

' [1900] A. C. I'.l'.i, r.08.
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yiHM to i»ut ujKm the lu.irk. t, uiiIwh ic-ouiw was Imd
tn >inuo «jH.'<iaI i<.striitiv( "iKlitioii whirl) iiiij(lit

>UMly mlucc tlio pii. • . pur. liHscr would Ik- willii

tn pay fur it.

ij 884. It wan furni.rly held that, ultiiough tlu' Court
iiii,i,'lit ontortaiii j.n opinion in favour of the title, y.t if

re .satislie.l that tlint opinion might fairly and
hly l>o .piestioufd liy (»ther rompetent perK<

It W(

ivasona

Korimrl;
imrforiii

unci'

ri>tu-.i'<l,

tllUll»(ll

I'cnirt II.

IllVulll' I I

MM, in a iiwe ""«

niH.

it woulil refuse specitii- jn'rlorniaiice. Th
•'.lore Lrach V.C., he cxpre.ssed tlio .strong inelination
«'f his opinion to Ik- in favour of the title, and y.t
nfiiscd the r.'lief s..ught l.y t|„. plaintiff;' ami in the

t.se of Pi/rir v. WiuhUinihii

ilixi iiM.se.' ;he sulijeet now hef

".' in whieh Turner \.V
•tre us. lie ex pre.ssod au

opinion in favour of the title, l.nt iieverthele.ss disniis.seil

tlie vendor's bill with .-o.^iLs. For thi.s rea,s..n it was hel.l
that theC.urt would not force a title on a piir.-ha.s.r

Ml ..pposition to tiic deci.sioti of another C.iurt, thounl,
it might think that derision t.. I.e wr.Hjg." .V.-.M-rdingly

the Court of ApiM'iil in Chanoery in one <as.' .li.snii.-sed

ill .-ipiHial, though thiiikiii'4 the title good, on the groun.l
<'f ih.' opinion ..f the .ludg.- below:' though the .same
iiUMsure of def.Tence was not ext.'iided t.> the ..pinion
"t'a .-onveyaiKing counsel of the Court.''

j 885. It is ditli.ult to say h.nv far thes.' .a.s.vs < an
n-w be relie.l on; for, sin.e th." .;ase of Pyrke v.
^i"'l>li>h//ui,„,' tli.re has been a .-..nsi.lerable useillati.)n

ill the teu.leney of judieiui .h.'isions.

;;886. ()ii tile one han.l, th.' very .same title whi.'h
Turner \'.('. r.'fus.'d t<. foiee on a purchaser in J'>/,i; v
\y'uldin,il„i,„:' was forced on ai.otluT piireliu.ser by Lonl
IJoniilly .M.l{., not on the ground tiiut the imuciples

I'lii V. struiKje, ti Mad. I'tU,

Pre.!]!
tcmli'iK'v

of tlu-

Court.

li:i.

< Vullin- V. MiJiait,, L. K. 1 Cj,

Hi
; ami .seo ll<uitilt<'ii v. ISii,l:,i,„'iiu',

10 II;,. !

,4 l»r.w.

L. II. ;! !: •A'Si.

/.W V. rtillitinl. 5 Vcs. If

" lIlDniltoil

I Ell. '^-•''^

" 10 ll.l. 1.

V. JiuckrnUH'n; I.. I,'
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DKFF.Nt FM TO TUK A( TU)X.

laitl ilowii in timt lun** wen; orruiioouH, hut that they 'li'l

lint justify till' tlcrirtit)!!.'

§ 887. AKuiii, as ic^anln tin- <li'ci.siou of ait iufcii..|

Court;— tho .ludyiH of tin' rourt of Apl^'al havo li< l-l

that tlii'V ail' ill no wise huun<l l)y -mcli <li'cMHioii"», aii<l

that wluTi' tlu'y ronsidcr that tlu'i-f is no reasun.iltl'

iloul)t, till' ailvii-tc ili'i'i.sioii of the iiifi'iior Touit will

not \u' a sutlicicnl reason to irfusc the plaintitV ivlii f,-

" With i'es|"'i-t to till' loninion caHCs of doulttful lillf,

'

saiil lionl St. Lconanls, " I <!annot ajfit't- with the pio-

jiosition, tiiat ati unfavouraltlc dni.sion in tin- Court "t

infrrior juri.-<'littioii rcn(lcr,s tin- titli- iloulitfiil. Tli'

.r.idgt' of thf siipciioi' Court wouhl >till !»•' l»ouni| t
•

ixi'i'iisii hi.H own tlisiiction ami dccidf acconlinj; to In-*

own juilj^nnnt." ' Tliis langua<ie has liciii litcil unli

approval l»y the Court of Appeal in Cliaiirery in Knul.in'l.

§ 888. On tlu- other hand, the .asr «.f /'////> v. 11'.'/-

ili>t<//iani * ha.s recciveti tiie sanetion of the Earl of Sd

l)n!iic and liajfjfallay and Lu.sh I, ..l-l., in a <(isf in wjnrh

tln-y ad(»pted tli^' prinei|i|p.s laiil <lo\vn in th.it easr, ml
rrfuseil to force a purchaHcr to take a title in re-pni I

which there were seriou.s grouud.s for doultt."

§ 889. Till' doubt which may prevent the Court fr-'ni

compelling the purduu-er to acce-it a t le may lie i

douiit either of law or of fa(-t ; and, as to law, it m;iy !"

connected with the jreiieral law of the realm,' or wiili

' MitUhiijH V. Tiiifltr. I.. I!. 10

K'l. II','. S.i. mIko IIhH v. Il'llrhf,,*,

32 Wn\. •!!,"> Jh ;»,/'/./.«, ami

Wiiijltij V. Sijhts, 1\ Il<av. .t.'iT.

See also /lii/hi/ate Arrlnfiy >': v.

JtuktA, L. n. lU Kq. !i; M' v.

IMlbij. I.. 1!. 1.1 K.i. at \>. lii;(;

Aiislin V. Tairiiey, L. It. J I'll. 14'!;

iislionie lo J.'uirifH. 13 rii. It. 771.

7st ; M'is'! V. J'i/xr, \U. slS, H,-,.",.

- httvlty V. I'liitii; L. ii. t ( ii.

L'.'JO ; AtejiatiJcr v. Mills, [,. Ii. i', ( 1,.

r.N ; /.«.//•(/)•./ V. I|-|'///.., I.. I!. 7 Ch.

7, n-ver^iMn S. C. 1,. I!. 12 i;.|. l-..

6liei)jfii(l V. DivlitK, .'! I'l. ^

War. iitp.S. S'C, toil, ;>«;• .Ii»il V Ii-

in Duboiiif tn lloirhtt, 13 Cli. I'. -

ji. 7sl. ('iins'.iUT CcHik V. /'(
,

•! IVti. F. .V .T.at II.
1 '.II.

' In Beiiilei/ V. Ciir/i i: L. II. i •

at pp. 'SM, L'li».

^ J'almei- v. Lorhf, Is (li. 1). :,~\.

'• Shjier V. FM,, 'J V. \- 1!. 11":

lliosio- V. J.oril cVd/imorrc. .> I'll. ' J :

III' Thnckwraijand l'oiu(//,40 < I .
I'-

:i 1 ; liiit as to this seo it$ SO-, ^'i '•
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till' i-uii.Htru.ti<ni of jKirtit iilar iii.>trum«'iit.^
; iiii.l, a^ lu

Int. it iimv l»c ill rrj'.i.'ii.r tu faiti u|.|Mariiijr on i|i,.

tltlr, or to J:U-l,H I'XtlillHir to it.' Austin, it llliy !..• :il>o||t

ii niii ttor of fact wliiili it.linitH of |.n»o|, luit hi- not I ii'i'ii

Niti.sfaitorily proved,^ or alMiiit >iicli a nmti.f as from its

iiatiiu' ailmitM of no ?atiHfii(;toi\ proof, as ilir in^ativi-

|.rn|Mwitiou timt tlim' was no iinlitor ,,( ii„. vcmlor
. ipal.lf of takin-,' a<lvaiitH;,'<' of an art of i).inkrii[)t<\ .

'

t)890. It H not oa-y to >/i\r any |Mrfrct . la-*itii ation i

,

of tile ilolllit- wliicli woulil uml ot il

not pnvail witli tlio Court, hut tin- fo||<

may not lie um'Icss. TIk' Court

Wlllrli woiilil ,

,

\vin'4 attt'iu|it

tlllrli

aiM

would, It is conn-ivcd till,.

iU>uliit'i>l

loll On.Sinil" i. Troll.

l.ility (.1

litlKiltl Ii

niii.siik-r llu; title «loiil)tfiil m tlir t'ollowinj,' la.si s

(i.) WIht.- till- i.iolialtilitx of liti^ut

auainst tlw punliam-r in respect of the matter in .joul't

is (onsiili ruble, or, as it was put l.y Alileison |{.,^" "

where there j.s "a roasonai.le deimt prolialiililv o|

liti;;atioii." The Court, to use « favourite .xpivs«ioii.

will not compel the iiunha.si-r to l.uv a law>uif.'

Thus— to mention .some ivicnt in.staiiee.s— the Court
lieiliued to force the title upon the purchaser where
It apjK'art'd that some infaiit.s, who had liy eiistoinarv

feoffments fonveyed their .shares of jravelkiiid land to

the vendor, might i>ossil.ly, on attaining twenty-one,

' I iiii-itln V. Araili'ckhf, 1 Coll.

-"; Ihinli'W V. 11,,,,./, I Cil! ISO;

/' Turiicr V.C. ill /',/)/,, v. 11',/,/-

i'ii.iiifi.ii. |i> llii. ;i.

- ll.ia.

>')/,(M V. l>.,ith, r> .M:i,l. ;!7I.

' f.ilWt.S V. /,„,/;, 1 I Vi-. ,",17.

Ill '',(//(// V. roinill, 1 Y. >V
('

I'rir, V. Slniifj,, 1; .M.iil. l,-,i.i,

ry) V. Ad'-mk, 1 Itiihs. ;!7I ;

1.

l'.:lh:

Sh,

ine V. Sir,

A. C. l:i;»; l{, \r,r J.,„:,l /).r,/„ji.

mail .Ixaiii'iiitiiiii unii lliiDj, [I.S'.iL']

•J I'll. l.N; u,.! If r„l,;,H „„.l

I'.li-iii'n I'uiitnict, i;7 I,. .1. ell. :;l'7 ;

tti W. I!. 4.17. I.'r'.i. In (ifi;ii- V.

Thu,iat», i)'l \V. 1!. ll'i ; lio tj. T. .M'.,

an li,iiu'»t claim l.y a tliinl iktk.hi,

ull'irlin^' tlie v.'ii,l,,iV tit If, haviii-

ln'cii liiiMi.'lit t.. till iiiitii'i- iif the

Court, SuiMlVn Kmly .1. ,l..,;iiiiii.l f
make an inimeiliat,' .I,'.

vondoiV instance, iV

Wliite.

•1 W. It. _'

<av. 10:3 {'.

'is
; ri.rmanci'. and unlfreil tl

at tlir

fpecitic pt'r-

if .ictioii t.i

-i.lor V„lttr V. I'luri/, V \V. 1!. 181'

;

I'ltniell V. l-'irth, V, \V. H.

order to sir wlntiier the tliinl jier

t<"i. Willin

'>M\. Would ineanwiiile take [iroceeiiii

^mlt, [HiOO] t.iMil.>titiite hi-^chiiii
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li. I'.i,t

,l.,iilit,,l.

lii. I'li-l

lir'iiiiiilpli'

<i*M'i'*ion

iloubtfd.

IV. I'lJI).

«lriirti.iii

..f ill.

iirtitii'iul

illxMil-

111" lit.

V. Till

iiitinn

pri'-uinp

tiiiii of

iKiiilitliil

fiii-t.

oil

nillKXc K.S TO IIIK .Vml'iN.

iUM>'»t MoiiH- I'luim a^iutf^t the lati'l;' iiUo wUvi< i

]x-rH<iii I litimitij{ to Im' ciititli'il t>> tlic U iictit ol' . < oii

litliitii tor nviTtfi' Ii.dI ^ivcn ii noiii ' uiiintintiii^ tu «

ihrcut of litigation, iittlioti;ili thr ruurl • oiisiiliii .1

tllr <ui|<|itioli to Im> olillo.xioUM to tlif rilli' lli^ililHl

|H'rj)<tiiitic,s ami tli< I'loii' void ;
' iiikI iiniiiii win r. a

U'i\Af ront.iiriiil tlif UMual i|iialitit'<| •oviintnt .I'.'Hin-t

liAHi^lliU^ without till' liH.-iOl'-^ I Ollnl'llt, illlit till- l< H.H.,,

had liirliiD'd to (i)iiHi>iit to an a-«Ni^iiin<'iit to tli.

puiihamir/ Tlif iiiiwilliiijfiicsH ot the Coiiit ii in

. rciiM'd wliirc thr title depinds on a (jiuMtion ot fm i

to l»e proved \)\ olid teHtiinoliv ol wiliii.s^e.H wlioni.

at thi' time wilt n the r..ntro\irrty i-» i.iisid, ii inav I"

ditliciilt to lind, or wlio may I"' deml, nr out of iln

jMiimlietion.

(ii.) Where there li.ii U'tn a dei i^inn hy a t onrt i>i

eo-ordiiiato jiuiMdietion adverse to the title oi {<< tii

|>iiiiei|ile on which tin title re>ls, thoiijih the t'ouii

thinks that deeision wioiii,'.'

(iii.) Where there has hern n deri.sinn in t'avonr "t

the title which the ( ourt thinks wraij;.^

(iv.) Where the title <lependH on the loiistrurtim
and k'Lral o|H'ration of sonic ill-expre»Hed and inarn

filial instrument, and the (ourt holds the eonelu.^i"ll

it arrives ut to he open to rca.-'onalile iloiil»t in smjh

other Court,'

(v.) Where llic title rest^ on a prcsuniptiMH ,,\ tn f

of .siicli a kind that if the i|iic.-,iion of f;iii Were inlwr.

a jury, it would he the dnt_\- of the Jiid^^e nui \n

I !( Mask.ll awll!uldjii,rli\V..n- [l',«K»] i' CI,. JOL'. S..r, i,,- , /;

tra-t, [i^;i.">j _' cii. :,•::,, .".l".i; cf. iv,v.//',w„„/,-,„y, ri:io:ij i ci,. ..",;

IVXrJ] !• Cli.

,.l J'.

il I

"« Vunlnirt,

n I.. .1. ( h.

I.. .1. ( ii. 41 ; :,\ \v. i;

!', I,c l.'"iiiilly M.lt. in

TrnuUr, I.. It. 10 ]:,

Ite ll,.Ui>' llMinl<tl(^Tni^h. Hi)

InuUK a tinthwi [ inii;i

-.^0.

l.M.

/ L..I. A/e.r

f!e MnrnhaV and Salt's Contiacl, MH/s, I!. i;c lit ji. 1.'!



W.V.NT Mf .V (Kh)|> IIII.K. IV.t

tjivo ii < I) ar ilir<-< tioii in I'.kXixii i>t' ih<- fn<t, liut to

li'iivc till- jury fo <lmw their 'iwn iuih lu.inri iV.iiu \h<

I'vi'lni" (

.

To tliiM prill- ipio wi» may |iroltiilily ii-t'ir iiimiy .>('

tho-i' r.inoH wlii'rt' ;i iloulif iiM to ,1 f.ut liii?H |>r(<v.iilt>il ; an

wluro the titir <|i'|icii.|ctl upon proof' th.it thoi"' wim n>i

' ! ditui who rould tiik • ii(|viiiita;;c of in :m t of liniik

riiptiy ion itnitttd liv th'' vimlor r \\Ul\r tlir litl

di pfUili'il iii'ori the al>.-<i'int? of'notjrr of nn iin innl'iaii' i'.

ut whirh al>j*tnii' tho vcmlnr proiln<eil homh' t'\ iihixi',^

or iip'.ii the pri-ninptioii aininj; from in<ri' poM-d'xnii.n,'

I'l upon tho alt^enic of noti>i' to the v< iiilor ot a ihfe. i

HI flle title til a leiixe,* m- upon thi ^tal.l i<hiui nt of

liii-trt and diiilim^i of a eoniplieati d, and in >ioini' in-

itnue of an aiiilii<riiiMi.-<, natiin

And it lia^ alreadv * lieen notiei.l ilial. ii 1 lU.Hei aris-

ing' under the law as it stood Kcfoiv the passinj,' of

Vijimtary < onveyunce-t Ait, \^',r.), the Court would .

VoIuiil;irv

. Itl.ir

Uititift.

illow a voluiitarv sitthn to foin III an unwilling' '
|
»M.

• liasi r a title di'piiidiiijf on the invalidity of the Mttle-

imiit." " One ditliiidty in the way of a--(i.stini; him,"

Slid Lord KIdon, "is, that he has no eijiiity tc» defeat

the aet whii li hi' has done himself: l>ut another eon-

•tideration whieh has weii,died in smli ea^i^ is, that if

Mill eoni |K'l u puiejia.ser to take au estate at the iiistat;iee

'if Mil h a man, ymi raiiiiot l)e ipiite , uro tliut iheie may
imt have jieeu some intermedinte aet-*, widih l»v mat I r

• ' fmst I'lii-tn niay have made the settlement jjood which

in its orii'in was not 2ood," '

' /.'."-.s V. /,i/W,, II Vt'H. ,".17. Av ii,„i.ji,i$ ,i,„i j:,ir,i:\ <„„
I'l'',' V. /An.,.., J 1),. (i, M. \- li. t,.,rt, [lIKr.'l 'J 111. at |.|i. .U.i, ;',| t.

'''• ' Hafira, s ItW;.

y.y'n.i V. Diikt u, 4 I'ri. ao.i. '• I'eUr v. Siclh, L. U. 1 1 i;.]. '.VA.

' A'' fliiniliMii •mil Wilnu'n Con- - Smith v. Uarhml, 'J M. r. 1'.'.!;

'
' '. [I'JO'J] 1 Cli. ri',1',1. l)ii.tiiij,'uiNli liur/ce v. Dairsoii, St. I.c.i,. Ven.l.

Mi.iii.lijt V. Chipp, [IMtUl :t Ch. .-.If.'; aarU v. in/A.</, I., li. 7 Ia.
.!'-', ami {pfr LinUliy f.,J.) ,T.'.".

;

WX l)i»tiiiu;uiBli SmuU v. 7'..r/«v.

•1 I.. .J. Ch. ,-.34; 40 \V. H. till,!; l'.". L. li. Ir. :!ss.

'"''
'1'- ICX^. '' In ,luhn!>.,n v. l.r,,„,,l, '\\ \- It.
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»t ft,'

• umtill.iii

f«t.ii I.I

iiii-

i»rrrM »;* to ihk. a< iihn,

(vi.) Wliirc lti(< I in utiHtaiM In ntiioiiiit to |)ifMith|

tivi' (ihouglt Hot nil ('«*.irily hhk lu>i\< ) iviiIi'imi ni

ftn't IhIuI to th<' litli' ; iiM, . </., ih:it flu t\.rii». ..|

{Hiwcr uikIiT whii It ihn vpimIui <liiiiii.il uax -i ti i> i

upon til)- |Hivv>r.'

'*•'
§ Ml. ' >n tin' ti«iiti,irv. it I* rnn< civi'il iluit iIm < ,,,|,.

( ,,iirt UollllI rollHiil) r tin titli' Hot to lie i|iitlli| f'||| Ml llh^ '

Wotllll ll.it .1 <• 11 '

r..ii.M,... til'' lollo'.vint,' I a»M'M ; MZ.,

dni'iMfiii 0) Win T'' till' pii'liiil'ility of liiiir.itimi iiiMin _

( I'r.iitt ii^aiimt iIh' iiuit lia-*«T ill ri"<|N i t of tli>' <loiilit in it
''""*"'

. .1 i- , I I If I I I

iitiKitiui, K"'"'« ''" ' "HI I, to iiHi' l.oril llarii" II kf - liuiyuii!.'. ;i!

"'"*
ont' ra^i', ' nui't j,'oV(rn itxt'lf In a iiioial crit.iiiit^,

for it i-« iiiijHi-Hilili in tin' iiatuif ol iliinu-. iK !

«lioul(| lif ;i Miatlii itiiitual rrrtaility of a j;oo<l fif|.

.\< Tordinj^ly, in tin- c.isc liijurr I^oril Ilaiilwii ki', h

I.oiil.s|ii|i (iifunul .H|N'.iti( |M rtoriiiaM' i>, nliiion i

tln'if wai H ri'Mt'rvHtioii of mincH, Imtmuho tin ('.,iii'

wa>i !««tiHti(tl that tin it \va.H iio huIiji'c t-iiiatf< r for i':

ri'Mfi vatioii to a. t iijxui, or that ail K^al liylit !.>

PXi-rrisr if ha<i nHMcl,' So in aiiotlnr vhhv, I.im.I

Ikomilly M,|{. CohimI on .in unwilling |»ini Ii.im" r a tnl'

• |i'|»inlin<; on the valitlity of a inirchaxc li\ a ^oliiM i

from his (li. lit, on proof of flu' valiility of tin' iiaii-

.•i< tion, tliouu'li ^'iv.'ii ill tilt' ultHtint' of tin- iliui'.

who, it was iii'^imI, mi^^ht [m>s.so.vs otiici fvidcnit' .m i

ultiinattly si't asiilo the «aic.' A;^aiii, « In p- ..;;.

link in the titin was a voliuitiiry <(invi'yain r, l.iit tii.

eiicuuistaint'.s wi-rn such .is prufticajly to nr-;.iti'. .

the su^inoHtion of a .snltscnutiit tonvi-yam'. f..i- \ ilu,

.".'t. s...., !,«., t'/.xAv V. ir.//-7/, [,. i;. .'ii.'i; s. f. «. /,. iCiD.y, v /-.

7 K\. ;ii:i. I'lir III iiictiiiici' it :i TW. 11. 1!b.

ill', fee (ill tlio yoar IH".'.) lur m|k'. itio • In I.ij-{,l„ll v, \y.,l, „, 'J .\\... i

irrfiirmnnre at tl,.- suit uf n pur- .Sfc, n» to tlii^ i .irf, j„ i,
.

chrtiwr, tiotwithstftiiilin;; % privioua >I.1I. in .S-/m«M v. I'.i"'./r.>, 1' \.

voliiiitaiy uriiit \,y tin .li iVnilant. .I'.i:!; Murti,, v. C'llfr,:; ^^\^. ,v i

»w l.'ofhrr T. Williami'. I,. If. I'O 4'.>li.

l.. 'HA I . ™. . ...
«--I __ .-i-n::-:- v. i;;;,,-.,;,,,, - :.. .:

."»"•;. Se<., 1(1,., A'.(//-//rc V. I'.iini-''

' Wardt V. iHjOH, 'JH („ ,1. cli. Itemniiwiry >„rifl,i. J DrMV. .;,.
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liy tin- <l<iiiur, t\n' Cituit itiliui|){i'>l »|H'« iTh' iHitorin

Htici- ' AimI ill iitHi'.H wltiri the • u. umM(niii'<'<« ti>i ('•

II iiri'tiiini'liMii tliiit It ri'xtiii tivi* <i>vtiiiitit ntli>itiii<^

the 'iMT "t thi" |»in|(»Tty xoM liit'l I" .11 rc|)iiM«*il i.r

wiivi'il, till' till'' li.li Im'i'ii tuM'il iiri till' jMiii ht»>»< I.

(ll ) WIlCli' tin |i li.i'* ImiIi ;| i|i < |i|i>|| ;ii|\i|>.c f

th< litlr liy an illftlint Collll, NsIikIi liirixluH tin',!,,

.|||MllM| ('.Mill l|..|.|- ti» I..' .•|..i||\ SM'.ili;.'.

(iii.) \\ ll. i< llif <ni.'»l|..ii ll' |.. ikU "II ill. i;.ii'ml 111 ijt

II II I

«,|v..

Liw "f lilt' laii'l. A <• .1 '.'I'll. IN liliM aliiii.'.l ilim<'r-<a
li.,., ,l.-

III. II'

ml. , ill.' r.iiirt It li.iiiiil n*. imnli Imiw.. n v. mliir ami

ll

ii«.

I.I .i^t'.rtaiii ai|iuii liu.-fi, as ill iMiy nth. I' .1

-'I ill Irltiiiin- a<< It It.'Mt may what tlf hiu i-«. uimI I"

lakt' liuit to III' th.' Iiiw uliirli it has mi asr. rtaiiitil

iii'l lift. rriiiiH il.' * A ttiikiiij^' iimtaii.i' hI ihi-. i-

IiihiihIh'iI l»y If- (' '
i uml A. /"/'/'////. > ('•nhii.i,'

wli. ri' tln' ' '<iiiit ul A|'|»'!.l I "iiiiM'lJi (I a (•uirlia.-ir tu

tak" .1 till' w III. ll ill jHii.h i| ii|Miii till' till' «'<)ii''tiui

licii .it s.<t. 17 "I till' llauki'iijit.y Art, 1 HH.i. allli.uiyli

Stnlili;; .1., ill A'. /lii,/>f^ .(«./ Sfii-.r," hail jii-lil a tith

lia.l «liirli ili'jH'iiilt'.l iipiiii |irc.i.M|y tln' -,iiur ji.iiiit.'

(i\.) Wlu'ii' till' i[iii'-.tii»ii, thuiiuli mil' 111 riiiiHtiiii' ' ui"'.

, , 111' .
,«oii. ral

tii.ii, tilili^ oil a ;4r||iTal nili' ot r.ili^t i iirlloli, uii lul.ot

allii'ti'.l by any ^pc ial I'oiitfXt in tin' iiistruiiniit
','i>',!i.'"'

aijil the Coiut i^ ill lavoiir of the titlr."

(v.) \\ In I'l llir tilli' iIiiMinls 1)11 a hH'.Hiiiiiiitio|K *• '"''I" f

* (irrslllll|i

V".'/f" '

. I'lti'if,.!,, [iH'.tl] :; ( ll. ;(.-,(; (|,,w, r nf .i.liiilni-traiMr iliinintr

•' ' miiinir ithili III M'll); tml if. /i'<

ll'j.iiiHth V. ri,U.», [ll'im] I /l,„./.,rni)j mill Yi'uiij, 10 III. ll.

' l'*H
; /iV Siiitimirmii, /iiJii'iii' v. .'I'.i.

.Sii/.i/drr.iiH, iliiil. 11:;, II. In the ' [iM'Tl 1 I'll. 7;ii,

iVi itni i-.iHv tlif |iro|i.'rt> li.iii Ih'.'Ii ,. r-.u,,.-] ., ,, ,.,-

«".ii miiifr all (ir.i. r III' til.' ( niiri.

..„^„.„,j w„7. • f^'<' /'^ <'i.7.ftm-H.inly I. ..I. ni

• /', .I,„m» I,.J. m AU,u,.,lrr
/'""•""'"""""""•'/'"/'»'•""'''•'.

. .W,//,. L. It. ., Cli. „, ,,,,. i;,i.
[I'-'-'J '

'''•^"
P-

••"'•'•• "' ^''''

i:-'; For,ler v. Abr.,/..,,.,. I.. II. IT ''''''' ' '''"''/'• [l-^'-'-'l •• "'• ''->

ll' I

( ii. I). "4; /.'< Tin

hiitiitn, iu

n/ifoh ami

i;i L. L I h.

i;7 L. T. liX>.

>) W. !!. 0';;

.V' ii'i'/iii«ri' Ci,„>,-it'i,[w.ir>] I I. It. it„.i/i„'i V. in//,,, r,. i;. ; ci,. t.
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the fad.

ion of
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KKFKNrF-S TO TlIK A< I ION.

|ir<>vi.lo(l it he such, thiit it' the <iueHtioii were lirfuiv

;i jury, it would hu the duty of the .luilge to jjivc ,i

« It'iir (lirectiou iu favour of the fact, aiid not to l»a\v

the evidence geuerally to the consideration of tli.

jury.' So wliere the recital of ileeds raised the pn -

.suiu|ition that they contained nothin<,' adverse tn tli.

title, llie more loss of the deed, when' the title \vii>

fortified by sixty years' undisputed |)osstssion, wa-

helil not to create a reasunahle douht:' and so at;iiiii,

where the validity of a title dejiendctl on no exerii-

tiou having heen taken out under certain judgni'iiN,

between the 27th September, 17G!),and the I'.'Jrd May,

1770, and nothinir was shown to have been dni^

wiiich coulil be referred to such an execution, tlir

(.'ourt considered the title good.^ To this head niav

perhaps be rcferrcil the fac-t tiiat, previously to tln'

passin,^ of tlic Voluntary Conveyances Act, I8'.»:i, tli'

( 'ourt wouhl (except at the suit of the settlor)* comp' I

speeitie p<'rfurniance of a title depending on the in-

validity of a V(duntary conveyance as against a

purchus"r for valualdt' eonsideratiou without notio ,'

the ( ourt, as it seems, haviui( in cases of that kiml

art-d on the presumption of the conveyance ii"i

having been rendered valid by subse<|iient dealiug>.

(vi.) Where the doubt raised rests not on pronf ur

presumption, but on a susjiicion of iiKtlu fidis. Tlih

jioiut has given rise to some diversity of opinion. In

lliU-tli'i/ V. Smith* the title depemled on a deed uf

grant of (thattels, containing a stitmlation for tlf

grantor's continuing eonditinnally in possession ; ami

lA'ai-h V.C, without deciding whether such a din]

was in it.self fraudulent and an act of baiikru[iliy.

declined to force the title on the purchaser, on tlir

' Eiiitrii V. 1 1 ruroik, H .M;i'l. ol

;

' .s'«;/;((, !>!» 401), lii'.i, S'.iO.

//(«/-»*// V. //u///«, 1 Tmiiit. I'.O. llutUrfidd v. Ibath, lo I'.,...

j'i'uf.'rr y. ii'ifi',-, i; M.iii. ..'.i; iiis ; i'litLhh V. Mltdtt'ii, \^ Vi-.

Mii'liiiiiu V. Fiilhii, 2 .Mull. .")';i. ]rt().

• (.nt'it, I V. Madh,:; L' Shu. I'll'. ' Ituck, IJankr. C. SDS.
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croinul that its validity tliipc'iidt'tl ou its hoiiij^ iiiiule

iipou

WtTf

,'ood oonsidiratioii and fu'Wi jiff, and that thenc

• ircuinstauei's, tUv cxistfiirt! of whicih thi'

purchuner liad no udequatL' means of ascfitaiui Hi:.

loii thtTctore is," said the \ icf-Chaiitcnor," My opiu

"that a Court of K(iuity ought not to compel this

purchasiT to ;i<:('"])t this title; lieeause assumiii^f tiie

deed not to l)e fraudulent c hiric, it still may he

avoided l>y eircumstances extrinsii-, whieh it is neither

in the j)o\ver of the purchasers nor of this Court to

reaeu.

to tl§ 892. This dictum seems to allow no room

[iiosumption of lioiui //(/>'>, and to make the possiliilily

(it fraud in extrinsic facts a sutVieient ohjei-tion to the

title : accordingly, it has not l)cen accepted in all its

uvuerality. It "must not," said Ahhrson B. of this

ilictum, "he jvished to the farthest extent which the

wiinls will jKJSsildy hear:"'"' and accordingly, that

.I.idge held good a tith; under a deed which extrinsii-

evidence might have shown to he invalid, as comprising

all the property of the grantor, or as made to give a

tVauduleiit preference to some creditors over others, or

us luach' ill coiitem])lation of hankruptey, because there

was no ground ap})areut for making any of these olijec-

tioiis to it;'

§893. In Gi'irii V. I'lils/iinl * the vendor claimed

uinler an appointment made hy a luishand and wife to

their eldest dautrhter, under a settlement whieh gave

tlieiii successive life estates, with remainder to their

<hil(Ireii as they should a|)point, and in default of

iip|)oiiitment hetweeii sucli children ; and the parents

had iiicumheied their life interests, and shortly after

the appointment, they and their daughter executed a

mmtgage : these were circumstances which might create

le Hictum

V.C.

ol)',TVed

apoii.

(l/M II V,

l'nl-for,l.

V. 3se Sec

Mniilhai,,, G Mad. 373.

I Y. \- C. Ex. •.'3"!.
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I I
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V. .l/l//,v.

Titla

UllcliT

will.

Co,t~.

iu every tuie's mind a suspicion that tlu' appointiiicni

was a fraufl on the Hcttli'inent, and tliat was stivnnthrn,.,!

!)> a notice from a younger son to tiic purcli.i.ser imt i.,

complete, and tliat the app<jintment was su<h a fniu.l

:

but inasmuch as tl',' notice alleged mi facts, and -nv,

no iMtuiniution not apparent on the alistracl, and \v,i-

not folldwed up l>y any ju'oceedings, the t'ouit < un

^idered tliat the title was not open to unv sutlii i. i.t

doulit, an.l forced it on the purchaser. In an earlier . ,is,

,

where there weri' soniewliat similar grounds for suspectiii.:

{\n^ fii'iKt fi<l> s of ;in appointment, Lord j'^hlon puiMir.l

the same course, and enforced .-pecitie performance.

§894. In another case, the purchaser showed liin

the title was made under a sale hy newly appinniMJ

trustees to a person who had previously liought ilir

interest of the tenant for life, and who eighteen niniitli>

.dterwards made a profit on his purchase: l.ut iln

<'ourt iield those cireumstauces immaterial."

§895. Again, a purchaser is n(jt entitled in the

ahsenci; of circumstances of suspicion to refuse a liile

made under a will, because tiie will has not been pinxcd

against the heir or lie dues not join:^ so that wli. le,

during a litigation of thirteen years, no ijuestiou lia.l

been raised impiachiug the validity ot the will, and a

person who hail claimed under another will had w'uh-

drawn from all eontention against the one first mvn-
tioned, Lord Hatlicrley (then Wood V.C.) coniprlial

the purchaser to take a title under the will.^

§896. Where the ('ourt comes to the con<lii-iMii

th;it a good title can be made it generally ordei- tlio

purchaser to pay the costs of the litigation, so a- to

' M-Qwen v. F„r',-ih'u, 11 Vos. -
Co/toi, v. Wi>.-j„. :) V. W;

!ii7. Sec also Grun v. Bustard, 2 ii,a. „ ,. r ,.i i-i i m
I'll. tilO; S. C. 1 l)f(i. M. \-(;. (ill;

iiiid III lluisiCa CImiihj. L. 1!. 10

- Alexander v. Milh, L. I!. Cli.

r-'4.

Arnold, 19 Vfs. CTo: ;,/./.

Nix 17 1*-

M'Cilloch Oriyi'ri/.

J. 12.
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a->ui'e hi-i title ami >lii>'v tlmt the Court eiitt'itnin M no

tloiil)t IIpon It.

§ 897. Modern It'gi.sliition .iHoiils inachinery iiiMlor Biin.inK
ill ii(U,'i-o

I'Iniiiiuiit.iLT anwliicli, in .some <H>i'a at lca>t, the person uiakii

.idversi' claim may l)c lirou<,'ht into the litij^atiou, ami

that, which in his ahsonce mi'^ht have nni.iincd

(lOlihtfiil. may receive jmlicial tlcterminatioii.- It

>oems worthy of rdiisideratinn whether this |iriiiiiple

cDiild not he further e.\tende<l.

§898. 1 n connci tion with the topic of title, it niav

he I'oticed that wlierc there i- an open contract for tli

-al and purchase of leaseliold property, the purchaser

: ?ntitled (suhjcct to the statutory provision ahout to

lie mentioned) to jtroof of due performance of jill the

iiivenants in the lease up to tlie date for completion.

Section ."5 (4) of the Conveyaneinn' and l^aw of I'ro-

[lerty Act, 1881, requires him, on pmdi'.ction of tlio

leceipt for th(! last payment due for rent under

le:i>e hefore the date of actual cduipletion of the piu--

I ha-e, to assume such performance "' unless the con-

trary appears." This leaves it open to the purcha.ser

to show the contrary ; and, hy doiui^ so, he niav, it is

conceived, cstahlish a <food defence to an action for

speiilic performance.^

§ 899. In a case where i)artie> stated facts in the

t'lini of a special case, and required tlr ini(tn of the

(nurt wliethor i>>\ the.se facts a good title \\.,s shown,

' /'()• .Tossol M.l!. ill (Jsiaifuf til 'I'raiisftT Aci, IsT"), sn \k',, ;i4, >t.n<-il

y/.. '/,//. LI I'll. ]). .^ ],. TIW; cf. /",/>(:,(» 1H-.
' Scu AV lliijhttt anil JJird's Cuu-

ffiict. [i;i02] 2 Cli. '.'14; 71 L. J.

Cli. 50S; aff<l. C. A. [VXVi] 1 Cli.

//'/•/
,

If, \V, P. at p. 310; /,'c 2s7 (note, however, tlio ubstrvutiuiis

Tuir/iiiniij-Wilhitiiw and Landau, of Homer L.J. iit p. 2!i3) ; "2 L. J.

-" Cli. D. 40,-). In Had/old v. VU. 220. See also .-. 3 (11) of the
II"' '//.s (I,. R. 7 (/h. 7, 11) the jmr- Conv, yanciii';, \-t'. Act, ISSl, and

t :;::,.:• wi= "exv-iro-l'' (:r:i: \!::y:::- Paiincr ". Gyi,.„,t7, L. J. Co. .it \:

-
~'~- M42 ; He lliijijins nud J'etrival, 57

So.- the provisiuns of tlie Lumi L. J. Ch. at ji. B08; ,j;i I,. '1'. 213.

Troof ,.|

perform-
aiiee of

lesM'o's

eove-

iiaiit .

SpeL-i.il

la-c.

Mi'hnlU V. CoW<(•'^31 IJeav. at pi

• !sl, 3s2; Ui,o<l V, Lord Hairini/tim,

I.. K. ti Kq. at ]>. 224; Wumh v.
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the Court declined to consider the <iue8tion of tlio tit It

l>eiiig d()iil>tful : it confined it>elf to the question ask

whether or no a gool tith' was shown.'

Oil

' (hrveruvm /w llelit/ a/ Pour

\ViiUi>i'» "/' ChTgyinen,Jcc. v. Suttou,

-7 Ik'.iv. 'I'll, a ciiHo uiiiler Sir Oe<i.

Tiiriur'H Act (i;! .V It Vict. c. ;(,)),

»». L', is. Tliat Act liBH l«ii, I..

I'oiiliMl (l.v 4(i * (7 Vict. c. 1'i), l.„r

a iiiiiiiliii- priKjctliirc lia» Iwcn -iil.-ii.

tutixi l)v K. S. C. (»i<l. XXXI V. I. V

,'<i*, M



f'ANAIHAX NOTKS.

Wfint of (Inml Title.

The f'iinndiiiii ciisj-s on Hi(> siilijcct of want (if tide
will he foiiiKl at tlic end of cluiptiT 4, part V., pap" Vu',\n.
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CHAI'TKK XIX.

KAII.HKK UK IHK < (»Ns|l..;i!Ar|nN.

§ 900. It will I;c ni'ce.><sar\ to iin|uirf uihI.t what I'vtnt.,

I iniiiiirttancc.s ovonts whidi lu'itlicr <lotcimiiit' the .'xist-
1'"."*"^'"'

tiuc of the Hul))e<'t-mnttor of Uu' rontiuct or csscntiallv "'''"'

litliit it Will furnirth a tlefeiicc in sjHcitic; |ttiformaiirc.

Iv.tuts uHVutiug the suhjert-matti'r, luit not fHsentiiilly,

muy <,'ive ri.sc to a claim for coniponsatii'ti, Imt will not

inevcnt pi'i-forniance of the contnict.

i. Eri'iit" firiin- fii thf ciiiifrin;/.

§901. Invents may happen Itoforc thi' <on(lii>iou of

.' loiitiact whi(;h may cither (1) detormine the cxistenee

of \U suhjeet-matter, or {'1) materially atl'ect ,sii<li

sul.joft-nmtter. The former riass of (veMt> (h. not,

properly speaking, avoid the eontniet, Imt prevent its

ever arising, on the ground of the i-ommon mistake :

the latter class of events give the party injuriously

atfected a right to avoid the contract.'

§ 902. In one case, the contract was for the >ale

"t an estate in fee in remainder on an estate tail . a

lonveyance had been executed and a Itoud given for

payment of the pureli.vse-money, when it was di>-

'"vered, for the first time, that ;it the time of the sale

no Mich remainder existed, the tenant in tail having
previously suffered a recoveiy : the ^'ourt rescinded
the contract, and ordered the bond to he delivered n]>

Operiitioii

(if prior

ovont>.

iniihoj. I:

V. dt.l-

ilitt'is.

I
(

-V. S. Gl'J.

'onsidcr I'ritehud v. Mer^' mtt^' .(v. Jjte .|«
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t ^0\ nrane
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luiitti r of

I ulltr;li t.

nKFKNcra TO TIIK Ai TlnV.

ati<l Pi»;iym»iit to Ik( iiiacIc of all iutt-rcHt wlii. Ii I, ,,1

Im'i'ii pail! (Ill if.'

i^ 908. Ill an<)tlM>r vhM\ whoro, in oiilcr to |hvmi\,'

tin- tiiiiln'r oil an i-ntaiU'il i-Mfatc fioiii lioiui,' cut iloun

l»y the ftSHitriioo in tho iii.solvi'iny of a tt'tianf for htr

tlif owiMT of till' next life estate and tlif tfiiant in tnl

roiitni. toil with till' aMsin^ !«'c that lit* mIioiiM \\v .I.'.mii. 1

to 111- tntitl«<l to tho timluT as if it Iia<l licii . nt iluun

ami ranif'l away l»y liini on a s|H'rilicil d.iv piiMi ii

I III' cHnfract, hut shoulil not aitiiallv int it liiim..

iinotlnT sjM'rifiod d.iy ; .iikI at tlio tinn' when tliis luu

trait \v:is niadf, thf insolvent was dead, hut no pariv

to the eontract was awan- of that fait : the Coiiii m|

Appeal declined, on thi' ;.fronnds of mistake, and alis.iir,

of roiisideration, to enforce the loutiaet.'

§904. Ai,'ain, wliei" a contract fur (he sale .m.l

puithiise of shiii'is in a company was entered into i' ,i

Mmowhiii in fact, thoiijj;h neither vendors nor purili;i-.i

knew it, a petition lor windiij<,'-uii ^l'*' company hi'!

hei'ii presented, the Coiiit of Appeal refused to enfu ^

the colltrfti't.^

§ 905. A contract relatinj; to a chattel implies, i

Common liaw, the existence of the chattel and ii>

e.xisteui'o in the t'ortn or of the description specitidl in

the contract, and coiiscipiontly an event <hstioyiiiM ih,.

chattel before the i-ontract is concluded puts an einl \<t

it. Therefuv, where a contract for the .sale of a !i!''

annuity was concluded in Kniilaiid on the "Jfitii "i

Feliruary, and the annuitant died in New South W.ile^

on till' Oth of the same month, there was held to he ii"

coiitrai-t :* and where a tloatini,' cargo was sold, and it

suli.sequently appearetl that at the time of the s |e ilic

captain had sold th- earifo aliroad, in con.sci|ii .n" 'if

' Hih-hciit-k V. <ii'l'liiii/s, 4 I'll. 4113, ri'Vrrsiii'.; tlie oiilrr .if I, > :

1 .!.-.. Koniilly M.l!., L. It. 'J i;.i. 231.

- C'"/ti''ititr V. iVt'''^, J.. 11. i * ii.
' S'i't'Ut'i'titC V. lui"tn,\ «

:."-
.

Os. L'08; cf. '•orhratii v. WUH". I.. K. I

' l-^ifi,iii i-Hitu's r,isf, 1,. It. I (1l. (.'h. 5S.

"mM'^^w^^^^ ^C-7SsSP^;^?fe^;
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I I'.)

till' daiuii^f it Imil >iiHtuiii(><l

('liiiml)er uii'l tin Houh- of |,<»r.|s hol.l tl

li. incjipuldc (if 1

I Hca, (lie ICx- lu'ijiu'i

II' < niilnict to

lioiiig inipli«!<l III <'(»iiim<)ii f

•oiiix I'lifoiv.d.' Hut |,„ wiiriHUfy

s;ilc of a Hliip at sea, wlii. h m f|„. timi' 1

have lioeii Mtraiuli'.l, wnn hold l.in.lin-. lor ih,'. sul/iivi

jwv as lo coiKlifioii, the

lappcin i| lo

of tlie ••oiitrat't Htill contiinnd a Hjiit). Tl K' llllllO>-

sil.ilify of pcrrormiiig ;, contra, i ,,f whi.li th.' siil,

ji'.l-iiiattor JH I'xtiiut would of r,niisc pivvi'iit tin-

iiitiifcrouci' of ;i Cuuit of lv)iiify ill tlii'so . asoH. il mi
cillnr f^roiuuls it rouM give relief.'

§ 906, But a pemoii may si

iiiiii-i •If fi

» <ontra(;t as l.» piorliule

om raiHing any quostion ft.i t<. tlir exist fllcc

nr ilcteiininatioii of the -'ulij.vt-nmtter at th.' time of
tlif loritrai't.'

)j907. T lie ijuc-itioii o f the t iiuo at which the <oii

iiiiit ho. umc lompleto frciincutly arose in oases of sales
I'y tho Court ..f Cliiii.eory, liecaiiso until the report
liinl I.een .(.nfirmoil aKsolute, or, aocniding to tho sui)

sriiueiit pra.tioe, until ei<rht days after tho oerti(i«iiio

"f tlio puivha.se liad hccn signed liy the .fudge in

C'hanihers, tho l.iddings might lie iL-opoiied.' In^these
'Uses, the (juewtion was whether tho .ontrao^ was to
lie liout.d as ronoluded l.y the sale before tho Master
"1- the Chief Clerk, siil.jeot only to heiug defeated iiy

tLe opening of tho l.iddiugs, in whi.h .uso the eon-
tiiiaatiim related ha. k t.) the day of sale, and that .lay
.livi.l.'d events prior and .'vents suhso.jiicnt t.) the

''''I't; or. '>'! the ..ther han.l, wheth. • the contract
was to ho considcrod concluded only when it b..-anio
alwoiuto au.l in.lefeasibh' by th.' oonfirination. In th.-

'a<r of Vrsc,/ V. Ehr„.,,l,' f,or.l St. Leonards de.i.ld
"11 tho former of these vi.-ws, th;it the sale tran>ferro.l

tion 'N-

<ui.i.a liv

coiilri' t.

Wli, 11 H
thi^ iiiii-

traft I'om-

''•iituritr V. /I.isti,', S Kx. 41);

I' '•'-Tsed ill Clin. Sc:ic. S K\. I'.y'.

'iiL' rcvi.r-.:,l iifllriiioil ."> II. I,.
.

'. ';7;!.

- /;.(,,• V. ai!,s„„, :; .m. .v W. :;iiii.

Sec iiif.n, ^ 1,1] lO, :i;)I.

I .

' //(I//A-.1 V. J'uf/i„:i, U'.'i I.. .1. (,'. 1'.,

W. R. .;07. Cf. iii/nrji; l.!'.'.',. Dl'l.

ir> \- 1.) Vii.i. I', Ml, s. ;j-i.

" ". I>r. \- War. 71.

i»Bff?iag'f^>.:*'a



1. 1))

SuU' ol

liHllll \i\

Aurtiou
A. t, iHi;:

i»K.rK,N<F_s n» iiu: a(/iI(»x.

tin- nritjMit\, Niilijit t only In tlf ri-^k of it-* 1" lu^

ojM'in<l. ThiH wiw till' vit'w of Lord KMi'ii ni-u, n

AiiMi'ii V. 7'iiin/ixxl,' tliotl;;li it tioiiiH at vaiiiiiit< uiiL

tlir pnviniiH tnsc-« ' Infon liiiii. Tli<' otli« r \ ! u w,

:ii|>|KirU'il liy till' Mtiit' iii'iit iif I..ml Laiij^'diilc M.i!

" l»y the tst:tl)li'lii<l rul' of tlw Cnirt, tin- |>iii' hi i

IS to \h- ruii-.|<lfri(l us till' owiur ol till' c.itati' fioui tin

(Into of till' onli'i roiiliniiiiij,' llu' n |Hirt ;

*'
liiit ii~ lln

rirt'uni.stfiiii'i' whnh in tlii' <'H«t' j;:t\i ris.' to tlir (lUi -.i r,ii

wiiH not only altrr tli's Hale l»iit aftir tin' loiiliiniaiini,

aNo, tilt' t-AM' is |nol»al)ly not of tln' situf wt-ighl mi ilii

|»oint now unili r iliscussion, us if the c in uniMtann IhI

Ix't-n aftrr snlr Imt lu'foiT i nnfirniation.

ii; 908. liiil till' fornuT practii-f of ojiciiing Iti.Minu-

hu.> nt)\v lu'rn iliscontinin'il iiy staliiti-, ami it ha- li. h

oumti'd tliat the lii^jlu'Mt fioiit'i i'hIi liiildcr at lIu' ..il'

,

proviilcd 111- ?*h'ill liavi- liid a .hiiiii ciiiml to or lii'^li. i

than tli(r rc-eivi'ii i»riti! (if any), shall 1m- deiiarcd nM

allowi'd the piUihiiHrr, uiilfss tlif Court or.!iid>;r -hill,

on the ;,'rouiid of fraud or iinpr»)p< i conduit in tli

nianai,'cmi'nt of the isak', uiioii tin- a|i|»lii'atii)n ul .i

fK'rson interested in the land (sui ii uj>|)li( ation t.. !

made to the ("oiiit or .ludge liefon' the Chief Ci.ik-

eertilieate of the result of the sale ^iiull havr Ihtuiu,

hiiiiling), cither upon the hiildin^'s, holding sueli In. Mi

hound hy his liidtling, or diseharge hitu from IxiiiL' ili'

|Hirehaser.* Under tlii^ enactment it seems eieai lli.ii

the |iuriha.''e is conii>leto when tlie sale at or uhovi ih.

reserve priee, if any, has tulcon iilace.'

I .1. A w. 1..;:.

lU l-nt. .\l,:.>,, 11 v... :..v.i

lAJiiih may I'uli.ii* U' mi|.|'mi|i-i1

I'S till- ;;> inT;ii |.i'rtir i.f the <'i'Uil

III lU-illiiii: \^il!i i-iK'li c ciitr.ii t-) :

'/'/;/;/ V. FijitI I, i:; Vl^. .M7.

/,'.7.,;/m,/, v. >A-. //..,.

Ulili, 'Jll*. ; t r. l'(U-ill,itn'

J,,,/,. 1 M,i. ,V (i. .".II.

' ..II A ;'.l Vkt. 1-. Is.

Cf. \i,i-m'tH V. //...'.

.".'. I.

w^^vmf 'jk - iff'j^'i- i^^' *• J.
, '•*'«^r ^/r^^^^
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/• I'l llfs XiA.i iiiiiiiit t„ ll,hi I'onhih'l.

909. Ksirit-i •^uImc.|iiciiI to llir Kiitniit will, i II

•llllll' CIIHI'H, illlllh ll a III f.-ii lo all li'tioii for
tltUi'l 1

'ill' .!.(»

IK rl'c>iiii;iiii'i' : in otliiT vw*>'n thcv will not.

910 Where IVdIii (lie lliltlin if tl le lOlltiaet It win

j.-.t l„

lit.

:i|i|Hai>4 tlint tlif eiiiitr.ii fiii;^' parties enniemplati'il il--',y'i'

t'liltiiiiieiit only ill the evnit of the eontiuiieil <Ni-teiiie '"","!'""'

Ill .HHliie •^ulijeet-lllilttiT ol thill^', tlh' eulltniet in Ik |i| (o lie

Mlltjeel til ail itllplieil eiilliti t ioll til. it it hIuiII ec use with

the Hiilijeet-niatter or thin;,' ; ami if, Ih-Ioh' |Mrloriiiaiiee,

tlie tliiiit^ ci'a-ie tl) cviHt, the eoiilraet j(oes with it.'

§911. In the ease of eontiaets for the na\v of l.mtl.

It has Ik'oii laid ilowii with lej^ard to event-* hapiunino [",',J

al'tii' their Iwinj^ Mij^'iie.l, that tlio iiiio.slion on whom
tilt' advantaj,'!' or Io.s.h ifHultinj^ from them would fall,

and whether, therefore, the Court w.iuld enfone s|)eeifie

I"
liiirmaiiee without lefereiiee to them—or whether, on

t iiuti.iol"

for *al'! ol

llh itlier hand, they mii'lit determine the contraet- -i>

tn 111 diH'ided l»y wliotlier or not the title had then hren

artliilly aeeepti'd.- Hut the more eorieet (loi'trille a[)-

to lie that th thjiral^ to lie mat llle eijUltalile e>tate [tas.^os on tile

-ii^iiature of the euntraet if there lie a "ood title. tlioii<di

tliii may not lie shown till altfrwards. " It is," said

I'luiiier V.< '.,
" the ostaiilislied do. trine of K.|uity, that if

a I oiitraet to |iur(.-lia.so h to lie comploted at a ;,'iven period,

ami the title hiuatllii hkkIi- oiif, the partie.s eoiitiiiuin<'

ill til aty, and the [lunhasor not liy any aets released iVoni

hi- haruaiii, the estate is eoiisidoreil a.s Ipelon^iiit; in the

imrihaser from the date of the e<iiitraet, and the iiioiie\

fi'Mii that time a.s lielonging to the wndor." '

/''I,/,,,- V. (',//-///'.//, .". I'.i^t ,V S.

>-'i MiM-llH«l'iiaMil IIJll'lU'il ill A'"// V,

// ' / / riirouiitii'ti I'nux'iHi. n.- ,'". .\.,

(r ';-• K.li. 7 10, 7.-1; 7J I...I.K.I'..

T'.'l. -ll', 1.1.1, Cl„i,u/.',r V. 11',/.,/.,,

< . .\.. [I'.fiii] 1 K. i.. i'.i..
;
/.Hid" V.

' "I'/i'i y, il)iil. 5').-); lluwiUv. Vtfiij,-

<" i. I IJ. i'.. 1), -.'."is. I)i>tiii;u:.-.l.

//.;/)(: liiti) !^li'niiibf'tl (',,. \. Ilntlu,

(iiii\ill M-Vii vv tauoollwi), [IW.i] 'J

K. li. i;h.!; 71.' I„ .1. K. 11. s7li.

- Wy.tl V. /AWioy, ,.r Ej.I,,, 1

I'ri. '."iJ, '2'Xi, II. : ami -rr /'.(/„, \
.

Mii'iir, ll Vfs. .;i;i.

• la lliu/urit V. I'lnii,,: 1 M;i,l.

.".."iS, Sfc, till... iiiji", ? l.)lil.'.
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H 012. VN lu'lr tll<> •Ollfllli't i-t ill ifx illii |t»i(HI IN

|ir«"«'*ly • oii(!iti«tiial, l\i> iiaiitlVr ot tin- i>.|iiiiul>lo istu.

liMiii till- vi'ii'Inr to till' piiri ImHiT tal»ci pliuf not lu

till • iiiir|ii«iiiii lit till' I'liitiiut, Itiit 1)11 it'4 In I Miiiiti;:

iilHiiliito liy tin- |M'ii'iiriii.itii 1' III till' I iiiiilitioii, aii'l

tiiiiil that rviMit flu- |ii'ii|Mity -olil riMuaiiH at llii' n^k

lit' till' vi'inliir. Thi^ it wi 11 illu-^tiali •! I>y i r.i-«i' wiii'ii

WiiH (Icri.lcil l,y tin' liulifiil C'lmiiiiMi'f nf tlic I'liw

CoiliMil, nil a|i|M-al Irmii llu- Cni! 'if riiaiiriiy I'l

Caiiaila. A •'Hitr.ii t was «>iitcif(l inf'i I'nr a \<an, (..i

li\f yiMf, I'roiii tlif I -f lit" A|iril, M hi, (he l.iiiilluil

iiiu!»'rt ikiii;^ to t'lci t \>y tlmt linif i im'W ssanliitini ..n

[Kilt of till- ;,'Hlllllll to I"' tlt'llliMC.I, alltl |o I'tll till' 111. I

wan-liouMi' ill rt'|iaii', tln' aiiiouut of nut to lie ilcf i-

iiiiiit'd with rcloioine to tlic aiiiiniut i x|»enil<'<l on lli.

l»uiMinK;<. Tin" lit'W Iniililiii;:,' uan iiut nt|ii|il»'t<il, iim

till' olil wai'i'liuiHc ri'|iaiii'il, oil llu I.«t| 111' A|»lil, lint

iii» nhjt'ctiiiii w.M iiiatlo liy tln' iiiltiii'til Ic-sci'si, wli

tlioii I'oiitimit'il to ofi'Upy [(art nf tlic premiscH uinl' i

fofiiici' toiitrart. Shortly af'iiiwanl'*, the wholi' |ii.

iiii-ifH Wire «lo.Htr ^i-il Ity fin . Tin' lanilliinl liimi'jlit

a hill for spciilic j»i rfoiriiaiH .> nf the tontrai't, ainl ti i

the (lifi'inliuitH to ii'lxiihl tlir pri'misos auil ai i pt i

ItaHC. It was lu'M, ill tin' first place, that if tiiiH' wm
of the e.sscncf, it had hctii w; ivcd l»y tlio ilcfcialiiit-,

liut that this dnl not waivr thi' oMigatioii on the l..-i-"i

as to liuiMing, ami that the (Icfcinlatits \vi>re imt IhhiihI

to acix'pt a loani! till that was p'rforinod ; aiul, in tli'

st'cmid place, tlmt, treating the contract to tak' ii

loa.>c as a eoiitiait to purchase, the warelioiisc wa-

never puiehasi d l»y the les.secs until it was coniplctcil 'i\

the lessor; and, eonse<jiieiitl\ , that until that was lii.iu-

it was not the pn)peity of the lessees, nor at their risk.'

§913. In the cuHc of a contract leiral at the tiiii''

it was entered into, Imt sul)se(|Uently and l.efore juil;;-

nii'iit reniiered illegal by statute, it seems to he clear kh

' ';,„„t'r V. .Mnrj.hirK,,,, ,". Mho. 1'. C. <
'. S3.

Mi . 1, .

^\^W'^\M!^m^S^



I ,UI,l ll>; or IIIK I ONHlUKItVllitN. 4,t.l

|Hiiii-i|)l(^ tlint rio ii|Mrilir [m ifiirniiitMo riiiilil l.i- grniitr.!

f!ii«|H wht'ri' the r.iurt fojiM ntill t\n-utM tho ruiitrm t

I't/ftrrn:* n contriM-t tliiiit oinlirud illi'^nl wouhl in tlic

< <>iiti'iii|iliitii)ii uf tlic Cniirt liiivi' Iktoihc iiii|M^<^!«il)|i'.*

§ 914. Ilul wlicri tli< riititrni't li;iM Imm'ii rii|ii|t|i*ti'ly i

iii.kI)', tliu tUiuii Hiilil \A at tli« ritk nt' the |iuri hamr.
ihm*'-

Who miwt Itoar all NUi»4('i|tii ut mwmi m, uiu I ii < iitith<| t<

nil .•*ulw«'c|iu'tit j{ainM
:

' •<tj!iHi«jU(<iit rvfiitt, fh'rofnri

I. Ill iioithor tlot«'imiui' ihi' •initrint nor ;,'i\(' tithi r party

.1 ri<,'ht to iv«ij*t itH |K'rformaii' <
.'

<j 9t6. F<>rm<ily thi-^ {)rini'i|ih' ihi.,H nut ap|Mar t>>

liiivf Imtii aM iloaily n>cuj^ni/i''l an it it now : thii-.

wIm'I"' a groat Miilw«'<nifnt a(l\antaj»f ai'irufl tu mir

I'lrty, l.<»nl lliinlwirko HfcuiH to have ihmldi'il how fur

till- Court woiiM dcrriM' pi-rfortnancc on the original

tirnit of till- rontratt.' Ainl whrn- A. tontra< ttd to

"II hi-* t'Htati' for an annuity lUniui; hi« liff, thr tinif

ap[ioint<l for lonveyanc wan the .'tint of Octolxr, liut

fill' annuity was to coinincni-o from the fitli of April

[inviouH, an<l to Iw paiil half-yiarly : 'hi- half year'"

[iiyineut, tliio on the ."tth of (ktolier, was not paid or

triidtTi i!, ;ini! mi tho I'JiIi ot NovcndM-r A. dicil from

an acrident : Lord Halhur>.t and llu- llouie of Lords

diimiHHod a liill for sjM'iific iiorforniaiicf." Lonl St.

i.i'onauls' attriliutf.H tlii-' doi ision to the noiilett to

iii.iko i>r ti-ndir the pftymiiit ; Imt it dots not .serm

'I'ar that tbf lasc wa.s not ronsidor.'d Ity the .liidges

ulio dceidi'd it as oni' of iiiadi'iniutc consideration, and
III ntcil as a <a.se of hardship.

>^i»*.i>i it«'

I'll. II III

1 Ipln l»r

nil riy U"i

I InAflvri.

...HMl ..I

' >fe ill/ill, * UV)].

Atkiiinni V. Uitthit, 111 l!.l^l.

''..".it; li.irlifr v. //„,/,,,„», ;i M,
A -. ::t;T; EsfltSltu V. Itnir,!,,., \ V.\.

\ I'.I. iiil.l. S.T :iU) Wiiinlu.jU,,,

-
. llrif,,,, s M,,.|. :,1. ,ii„l ,11,,,,/.

'ii-ln. I. hi. tit, 'Jl, si(

I'.'lliiiT, Tf. ilu O.iilriit ill' \', iiti',

I'.irt IV.

' /'" r,..r.l Maiiii.T!- in //..v.'/ V.

//,(<«,./, •_• full ,V II. L's;.

l>>i<ii V. Il,irh,i; 1' Aik. 4"'.'.

Sc.. ;il.m, St.nt V. /Ini/i-. '.'
I". Win-.

/'./" V. 11, .of,, 1 Itr... 1'. C. y?!).

V.ii.l. 'J 1 1.

OT?lg2««^?^1K' >a7ffiOT3jftw«orf^ k-?-jp/#v^- -:
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DKITN'CKS TO nil: ACTION.

§916. The priiicii>l(' as now fstabli.shiHl is illustr.if.l

liy iiumcrous castis. 'riiiis, wlicic iiioiicy was lift t,i 1,,.

laid o>it ill laii'l to In' settled to tlic use of A. in tul,

i-omaindcr to R in fee, and A. and U. agivcd to divid •

the money, and liefoiv the contmct l)ad lieen caiiir.!

into execution A. died without issue, the contract wms

nevertheless specifically performed.' So a contra( t \n

sell for an annuity will not be avoided liy the deal! . t

the annuitant, even l)ef(»re any payment.- So \\||. i,

,

Hul)se(|ucntly to the contract for the sale of a house, il,,

hou.se is burnt down, the loss falls on the purclia>i r

and in such an event the purchaser will not, in ihc

absence of any provision in the contract, be eiitithd to

the benefit of an existing insurance against fire cH'id, ,1

by the vendor.'^ And again, where a trader agreed i,,

take two i)ersons into partnership for a period of cinlitivn

years, in consideration of a sum to be paid b\- in-ial-

ments, and before they were aM paid he became a bauk-

rupt, the assignees were held entitled to the rcniiiinlnt.'

instalments."

§ 917. Another class of cases which have illustiair,!

the same principle has arisen from the fuibire ..i

winding-up of a company after a contract has Imcii

entered into for the purchase of shares i;i it but bet'nic

the contract has been completed. Such an event fur

mshes no defence to an action for specific perfoini;iii.

of the contract to buy the shares.''

' Carfrr v. ( ./,'(,•, I'cirrcNt, liil.

- Morlinier \. ('(ijij,(i;\ Urn. i
.

(.'.

l."iii; Jiic'-^iiii V. ].i r,'i: '', lirii. ('.('.

Ill !.">.

' J'dine V. M,/!, ,-, 6 Vcs. M'X In

tV(.s: V IiKiliilr. li Verii. l-'SO, tlio

eartliquake wliicli destroypd tin-

lioiiscs .appc.'irs to liavo takoii (.I'lfc

after tlie contract liail buou carried

into effect. See Raitliby's n.ito (in I,. 1!

t!li- r:-.-^- :!;i:! I l!r'-. *.'. t". l^- ::

afliriiiecl in C. A. IS Cli. li. 1 : , i.

hliranlnv. W'esf. 7 Cli. I>. s:,-, ,,,.
!

ilistiii^nisli JUi/iiiinl v. Aninl:!. I.. I,',

10 Cli. .".Sti.

' Aklinrst v. t/ntks,ii., I >\>. ~"..

See aim) ;« / L(.ril EMi.n in
'

'
'• v.

TriTothirk, ;i Ves. CMC.

" J'diiii V. Ihitchiiisoti, \i. II. ; l.ti-

l.'.")7 ;
.". d :\Sfi; C'nk^ v. Ilri-i<-''',

l'\ '.-)<» (reversed (H i

:;V:l:i; . ,:!;u, L. 1;. i t'):.
''-.

' I'livle V. Adatm. 12 W. It. t;s:;

;

lliiijiiii- V. I'irstoii, 14 ell. ]>. 2!i7,

Iliiii-kin . M "•", I,. I!. -1 Km-

->7'-': 3 t ...
1 ^ .

1 '!• ,.05; 1 Ch.

At



i'.\ii,ii;i: <'|." niK coNsiDiriAiioN. I. .a

i 918. Wlu'iv a .•ontiii.-i, .-iiiiililr (tf liciii;,' spccili i au,:.
•'

. . . . t"n of

ijlllv L'XCilltlMl 111 tilt,' timt' of tll(> ISSlllll'4 (Jt tllr writ, il,j..rt-

, , 1 1 1 • 1 1 matter liv

li:is liy lajiso ot tunc Itctwocii lliat iuid tin' trial Itccoini
|,,,^,, „(

line nfl"r

ai.al.le of fvciiti 'U in tlir onliuaiy \v;iy, so as to j;;,"';,"^,

,
t'lf <|nt>;ioii arises, whiit ''<'i'r''^L'

"J(ot""''

IIH

n.iii'i T future li< I

oii'Jir to Ih' imr n'd. Thi- .(Ur tion raiuo licforc PIuiikt ho

M.ll. in X'shiff '.'/', wlirie a 1)ill was tilfl Ucforc

the t<rin cxiiireii loi .• hj ifn- pcrt'oiniaiifc of a (•()iitra<t

ii; iicopt a lease, hut, without fault on fitlur siflo, tlu'

tfviu I'xpireil Kcforc the licariii;;-. The rase was decided

uiMin another jM.int, Imt ihc Judge eviilently inclined

to the opinion, that the Court would not decree the

oxciUtioiiof a formal lease after the expiration of the

lern;. In aeeordan.e with this view, Lord Crauwovtii

expressed the opinion that it would recpiire very special

rin uiustauces indeed to induce the Court to decree

sp.Lilie perfornuii.re of a lease after the exi)iration of

the lerm.' "^Yhat the Court," said his Lordship,'

r.iiHy would he decreeinu,- in .surh case wouM not be

the specific performance of an agreement for a h^asc, Uut

imrely that the lessee should make himself a -peeialty

ileliior in respect of past benefits received." It is,

however, to be remarked, that the circumstances of the

case before riumer ^l.W. and before his Lordship were

diti'erent, inasmuch as in the former the delay seems to

have l)een entirely due to the Court; whereas in the

iailer no steps were taken until just 1)efore the expiration

of file term, so that it was impossible for the plaintiti

10 obtain a decree until the term was at an end.'

'J0'>; ( l.aiiiiiin v. shephent, L. 1!.
'_*

r. r. •-'•JS ; TajUir V. Sfriiij, '1 (J. \\.

X. S. 175: .S7,-r,_,/ V. nHsmll. 1 I'.l. .V

i:i. sss.

• 1 Sw. -I'lC

- Wnlt'is^. yarthrii Cmi! Miiiiiiij

'... r, DcC. M. &G. C2'J.

) Do O. M. \ 0. at
I).

0;!V>. See

ilsci llnijle V. Litesiy. 1 Mer. SSI,

mil D' Jirasmc v. Mariijn, 11 W. 1!.

10:20, where tlie 0>Mrt iiitiiuuuM

that the lilaiutilY's jiroiici- v'<n\-»'

would luive been to ;il)l>ly t(i lia\e

the case ailvaiieed mi as to be heani

bcl'nre the expiratLMi .if llie lerui.

' (f. J «.-/<. V. Il7,(7f, :'.Sw. 108,11.,

where, U^fure the lease ctnitractcil t'-T

W.13 execute.l, events leiidered the

luteudeil siibject-niatier nf liie lea>o

useless to the inteiiiled lessee; ami

^^m^.
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Kciitui/ V.
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Tilt' point
now 1111-

impuit-
aiit.

§ 919. On thr other Imiul, ih,. .,pinion of Al.lor.son ll.

wus somowhut at variaiuc with the dctrinc above stati.l

'•TJ.e moment the l.ill is filca," sai.l hia Lotdship,' "ih,
rights of the parties remain li.\e<l, or ought so t<, ,1,,

I cannot accodo to the (h)cirine in Xs/^ff v. J'y,/
How can the constitution of 'he Court alter the ri"..l.i-

of the parties?" The .lu.isiou in the .use in lh/l:.\
.hc.pier .ecnis, however, rtvoncileaMe with those h.fur,

stated
;

for the prayer of the l.ill was for the s{.eriii,

I)erforman.e of a contract for a Iea>e, and for an account
of arrears of rent on the footing of the contract, and ii

was hehl that although I.y the expiration of the teim
before the hearing the specific performance could not he
granted, yet that the plaintiH was entitled to a de( n c

for an account.

§ 920. And similarly, in a previous case, Leach \'C,
held that a bill might be niaiutaiued by a purchaser lu.

the specific performance of a contract for a life au.uiit\,
although the annuitant had died not only before tC
hearing, but before the bill was filed, where there wer.
arrears of the anr.uity between the time of the purcliase
and the death of .4ie annuitant, to which the purchuMi
hud an equitable title under the contract: but hi.s

Honour said that it might be a question whether siir!,

a lull could be maintained if the death of the annuitant
uere to happen so that the purchaser took no beuetii
under his contract, as might happen where his title \v,i>

to commence at a future xime.'

§ 921. These cases perhaps left the exact state ..f ilir

law on this point .somewhat difficult to state. But iiou

that both legal and equitable remedies may be obtain.il
in one proceeding, and every prudent plaintiff w ill .-.s';

for both, the point appears of little practical imporiaiuv.

tlic Cuurt directed mily a ipiun/n

itaiiiiiijicucit.

?t=".-i ;. j(,r,v,„,y,-o..,

\- ('. Ex. 720, 728.

- 1 bw. 22:1.

Kenii'i/ V. ]V'.r!,uii,, U M:id. m:<.

^!^
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CilAlTER XX.

DKFAULT ON llIK I'AllT OV TIIK I'l.MNl UK.

§922. WiTir ri'<,mr(l to tlio matters tn Ik' tlonc l»y

tlic plaintiff iiccor(liu<i' to the tonnn of the coiitnut, it

i.i. from obviourf principles of justiic, incuinlKiit on

him, when he .seek.s the [)erforniaucc of the contract,

to show, first, that he has performed (»r hecn ready and

willing to jwrform, the tcrnw of the contract on his

|iart to be then performed ;

' and soc(jndly, that he is

ready and willing to do all matters and things on his

part thereafter to be done ; and a default on his p^at

in either of these respects furnishes a ;L^rounil upon

which the action may be resisted.- We will first

consider cases of default in respect of terms of the

• ontract which ought to have been already performed

I'litillLllI

llUlstslloW

perform-
iiiici- and
williiiH

^.'^^ U'

' •-' £<{. t'as. Air. ;!.!. Sci' also the

hiii?uaije of Lord Ilardwickf and

(Jilliert C.l?., cited iiij'ni, Sj '.iITi,

'.Mil; and cf. <!!iillis v. McUhu; V.

Ii. Cli. 1!. is. liut where there lias

been only a trivial brcieh hy tin-

I'liiiritill', he may nevertheless be

entitled tn succetd. See Ifoojur v.

Il,„mtt, 8'J L. T. ;57, .".!)— )0: HO
r,. I'. L'34.

See iii/ia, § 'XXi ; ]\'a!kt,- v.

'''M'ttjs, 1 lla. 311. In Me,isiir<s

lUntkvn V. Meamna, [I'JlO] 1 Ch.

•i-'s .'Uo; alilrmed, [IdlO] 2 Cii.

-is, the defendant had agreed with
till- plaintiir eoniiiany, i.f whieh he
was a dircetor, to hold ofllee for .-even

years at a fixed salary, and covenantcil C'l

that during a six.'eilicd [icriod attir

cea.sing to hold oliiie he wonld not

carry OH business in eoinpetilion uilh

the coniiiany. I'efore the exi>ii:ition

uf the seven years a com ) misery order

for windinu'-ni'was made a','aih>l tlie

eunipany. !l was hvld that llie

order ojierated as a wrongfnl di--

ndssa! of the defjndant, and that

the (•oliii>any, having become nti.able

to Complete the j)erfornianee of iis

agreement to employ the ilefendant,

w.is not entitled to enforce s|>ecilir

performance id' the ilefeudant's re-

strictive Covenant. (.!f. (Iriierul ISIU-

fsliii'j Co. V. At!.-ii,svii.[VM'] A.C.

lis, 12L', allirmii- S. ("., [11)08] 1
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(iliiiiitilf

must
show [111-

formsuii'i'

01 s.hat

not.

i. Comli.
tioii<i pre

rcdoiu.

ii. Kx-
priss

iii. Im
plird

terms.

11' I-

I iill-

^923. Of wliat UTins iiHi^i the |)l;iiiititl .hIkiw

ipi'ifnrniuiiri'? The ;iii>\vor i- lliat li(> iuu--t .^how

foinmnrc nf

—

(i.) All coinlitioii.s jn'iTcdi'iii,

(ii.) The oxpres.-* find o.ss( niial icrni-- of the

trait,

(iii.) Its iinplieil aiul o.s.-^ential tcrm.s, and

(iv.) All rcitrc^oiit lit ions made at the linic ul

111.' .oiiii'act on till' faith of which it wa.s onl'inl

into :

hut that lit need not .show porformanic of

(v.) Xon-cgscutiul terms,

^vi.) The tei'nis of a collati'ral rontiiut, oi'

(vii.) Teims of which the defendant has prevcntrd

oi waived the pcifornianco.

La.stly, it will bo nece.ssary to consider

(viii.) Terms, the performance of which hashciuiiu'

inipo.ssihle without the plaintilf's fault or default.

§ 924. (i.) As to conditions precedent, the plainiili

must of courrfe show their performance, and he cannot

obtain a decree for spei-itic performance upon an und> r-

takiii"' that he will perform them.' As the noii-

performance of a condition precedent is cmly in .soiiu'

cases the default of the plaintiff", the subject of con-

ditions is considered in a subsequent chapter."

§ 925. (ii.) As to the express terms nothino' moiv

need now be said. The only important point will he

considered when we come to the difference between

essential and non e.sscntial terms.

§926. (iii.) The performaiiec must e.xtend to surh

of the implied terms as are es.sential. Thus where an

1 nV///ri»i.s V. I'.risrn, L'l' CIl. W
111. Cr. //"///((.- V. 7V. „';/,, [IS'.iS]

1 I. 1;. .il'.i, .iol, wia-ro a loiin.ni-

ti(vu"s jxiwcr tn ci'iitriict f'lr tlie

imrcliaso of I.iinl w.ns -.lot 'n 'iiii'

illt.i ('\istl'lice unless IT lllltu :l

nriuUtioii i)rccL(loiit lirtd been P'

r

j'nniH li.

' Pan 11 1. cOinji. xrii.
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intciulotl li'ssir a<,'r('i'(l in lini-ili n hoitsi' lor iiti iiitomli'd

Ii'ssrc, wlii» was to do tlic lo'xiir.s diirinj^ tin' iiitfiiilcil

ttrm, the Court hold that in sm li a roiitra<t was implied

in undertaking to didivor it in romiilete tcniintal)le

ie|>nii" proper for houses of the eh.iraeter deiniHcd : and

ihis undertaking not having licon, in the juilgnu'iit of

tlie Court, [tcrforuied, th'' intended lessor's hill fm

speiili'' |)erfornianee was dismissed with costs.' The

1 ase might proli.ihly h.'ive hcen determineil ax one

rather of eonstruetion than of the impliiatioii of terms.

'.'., that to titiisli a hou>e means to tinish so that the

house shall be in proper repair.

§ 927. (iv.) IVrforniame must he shown of reju-e-

sciitations of future acts made at the time of the

lontnu-t on the faith of which the contract was t'ntered

into. These re[>resentations ' need not .miount to ii

guarantee, nor in case of non-pciformanee give a right

to an action either for damages or for (raneellation of

rhc contract : hut yet, if made and not porformeil, they

are a defence to an action for specific performance.'

§ 928. Thus where a vendor at a sale represented instance-

tiiat he Would make iniprovenietits in the access to the

property sold, and failed to ih) so. the Court refused

specifically to perform his contract;* and tlie f^anie

was the dcei.sion of the Court in ;i case where the

vendor Ity his agent represented that a <hurch should

lie erected in the immediate neighhourhnod of the

hiiilding ground which was the subject of the contract,

and that he would complete certain streets, and the pur-

cliase was made on the faith of these representati(ms,

wliich the plaintiff, however, never carried into etiec't.

'

§ 929. We may here briefly inquire into how far pi.,ih.

' Tihieshy v. f'/iir/.-^oii, 30 I'.cav. tlu; onntracf, see si(/./v(, § ;U2 f? sty.

!l!i; cf. 0.rfi,i-<l\. Vi-'vawl, L. \\. L'
' I.''innre v. /)(>,.«, I,. II. 11. I,.

I'. »-'. lit p. laii. Distingiiisli •";,.(;/- 114.

i"'< V. Ijifjuii/, Hi Ik'iiv. z'yO,
' Jliitiiuii'iif 1. //!(/.<>, i;u'. i--.

- As to wii.ii roiircsiiitatiuiis wii; ' Mijery \. Wnlsvi:, 1 Sim. N. S.

in I''..;uity \v w\\A\\v\\<\ -a^ \\\n ..f .Vja.

'^m^ir^^?;^
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ina|>.H or [tlaii;s ot the pinporty, ('\liiliiiotl liy iho voikImi

at tlif time nf filtering iiii<» tlio cnntratt, form n-prc

st'ututioiia of tlu' kind we an' imw roiisidiTing.'

§ 980. Where the parties hav«' maturud tlu'ir agivi

iiient into a contrait, and that rontnut is Hilont on lli.

suhject of HUch map or plau, the Court will uot fron,

.smh exliihition inftr a .ontra.t.^ Thi.s ap[)lios alikt.

to private contracts and to s|»ccial Acts of I'arlianicni.

.so that notices given, and plans and sections deiH)sitoii

arc not to be used in lonstruing an .\ct afterward-,

except so far as they are referred to, and thus ini or

porated in the Act of Parliament itself.^ IJut wlicn

they are so referred to and incorporated, ctYvrt must

l)e given to them according to the terms of the Act.'

§ 981. Whcie the map thus exhihitcd dilim atcs

I lie intended divi.sion of the pntjwrty Ity new roads,

the vendor may not afterwards divide the land in n

manner so diOerent a.s to attract a population entirch

• litTerent <"rom that which wouM have heen produced

liy the execution of the plan proposed hy the map.''

' tf. Olavf V. Ilarilimj, 'St L. A.

I'..v. L'y(i, as to the iircct of pl;ins on

(alleged) iiiiiilkd };raiits ..f (•asciiiciit>.

Note, till), that, in unliiiary siiii|iki

liiM'n, tlie imrcliiiMT is ciititlcil tn

liavc a
I
Ian tilKin tlic coiiveyaiiic,

ami a iiuivnyaiicc liy refiriiicr tn

tli.it plan. Itc •^aiifiiin and Sarin lli'

s

r„ntmct, [liilO] 1 I h. 7n,T,-,0; J!<

^•jHirriiii'tui'lJd litis' Cuntmct, [l'.i\i>

•-Mil. t;o,

-'

l'\i'ffn'S I'f IhiioCs I/iisi>itii/ V.

<iib»un, 'Z Don', iiOl ; S/uirc v.

ramphill, 1 My. \- Cr. -LjU. ( f.

.mil distinguish AVut Viillti/ Dritiii-

iii/i Comniimiwuers v. Duitklnj.A V,\i,

1>. 1, when- the plan was hrlil tn In-

incuriwrated with, thi.nigli nut re-

IVrred to in, the euntract. See, too,

//r l.iinlsitu II nil Fin-ilt-r's Cniiti-nrt^

'- {•. T. 83'.', where a plau aunexeil

111 the particulars of sale \va~ liilii

to I'liriu pan of the contrail; aii'l

(iniiliiii-Cuiiimiiiij V. Ilfiilihn^'i'l-

[I'JlOi A.C. ..;j7.

SiDih llridah Jlaihrni/ r.. \

y;.-/, \'2 CI. >V i'in. 7li-.'; llfin/,..

V. l.iiinhiii iiiul Si till Weilcm /'(/-

iiinj (',.., 1 Mae. tV 0. 1U>.

' Jtl.-Uin. V. Tiiu-kisliuiij iiH-i

Mtilvnn lUiilwitij r,,., I l)i. (,. .;. ,v

S. PJo: l.itth- V. Niwporl. Ain--

</<• iiiinj, mill Ihnfiiiii ItnilfiUj ''
.,

VI c. r.. "i-j..

I'liiii/ck v.l'eiisiiii,li Biai. :l."i."i,

.'.•Jl. In H7iiV(7ii/((,«c V. //ifiy/i, [l',ii"i]

1 CI;. •2o^, atlinued in C. A., [1'."":]

L' Ch. 2^;i, Kekewieli J. expn-Mi

ilie opinion that a plan hy il-cii'

I annot be' regarded us a rcpreseii!;i-

tion th.1t a pariieular mode of laying

nut ( r ilivililtir with l:lllil niu>t U-

fnllowed without variation. It i^,

liinvever. In 1k' ohscrved that, in tL.i!

.-^'
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§982. Rut tliuiiirh the I'xiiiliitiori nf a iimp ntux

liiiitl to this I'xtt'nt, it will iiol tdili^je to an cxiut pri-

f'ormaiU'C <>t" tlic Ht-houio it cmlioilit's. Tlim where a

|ilaii was n-fi'iicfl to iu tho <outra<t, iin<l uscil as .1

il'siripiioi, lit" till' part i:t' the property in ijiiestion, ami

on this plan thi' nionsunnient and width of the street

were marked, I>nt «here was nothing in tlu; contra' 1

whieh di.stin<tly pointed nut that |Mirt of the plan as

liinding the parties, Lord l.aiit,'dale M.ll. held that it

(lid not form part of the ti>Mtra( t, so as to entitle one

p;irty to relief against an eueroarhnient on tho width

of the street.' And so, if a vendor prepare-> a plan of

a building estate, showing plots with houses marked

'HI them, and a jnirchaser is shown that plan, or sees

it, liefore eontraeting to purchase some of the plot.s,

the purchaser is not entifleil to as.sunie, without any-

thing more and without any in<juiry, that the whole

o-ifate is governed hy a Iniilding scheme that each plot

shall he ilefinitcly and without variation huilt upon

-iriitly in accordance' with tlie indications on the plan."

§938. In another case tho i)articulars referred gene-

rally to an accompanying plan, and on the plan several

mads were marked out so as to provide frontages for

all the lots, and the lines of roads were marked out on

the laud itself in accordance with the idan : Kni<'ht

Bruce \'.('. held that, iu the absence 01 an}' clause in the

pan iculars or conditions of sale providing for any rights

I'f way beyond a road leading into the nearest highwav.
su(;h road was all that the [jurehaser was entitled to.^

§ 934. Where the sale [dan, instead of, as in the

})rovious eases, representing an intended and future

state of the property, accurately represents it in its

I 'xft. I |ii r.

foriiumctj

ufvill.tll.-

mil ulili

I 'Ian

lUClllMIi'lv

repro>>r iit-

illS piv

';iH', ilicrc was ;i cninlititiu wlicifl'V

the vctiilurs I'Sjircssly rcsiTveil to

li.tiuselves tli« powxT of alli)\viip^' a

' Xursr\. Li'iil tirijmuur,V.> IVav.

-iJl. Uistrnguiili liuhtrh v. K<ni-,

1 Taunt. !!),-.; K^^.l.y v. trM,*,

I- I!. 7 Ex. 208.

- Ti"-K-ir V. I'uic/v/f, [is:i.;] i cii.

.;i p. L'OH.

linwM! V. Hiill,\ IVG. \- ^>lll.

:!4:!.
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tu-tuiil and piirtciit stiitc, it lias lu'cn hdil that it will

not riiriy tlic rase liii^lur tliuii a view nf tlic |iriHHity,

TluTi'turc wlioif a plan iipicHcnttil a well on Int I

•(tmrauiiieutiiij^ with a roM'ivoii- on Int 'J, and thi

•()niniuiii<'atin;,' with thr inn whith was tin- lot 1 wlnh

tho plaintit!' pun ha-ttil, anil tlif vendor L'onvcyid ini

•_' and 4 witlmut any rcHorvation to the plaintill" nt i

right to a How of water from the wrll, tln' plaintitl-

demand for {'oniprnHation for the loss of tin' wiitrr w.i-

rcfust'd.' Lonl St. liconanls, however, eonsidcred tin--

case open to oliservation.^

§ 936. (v.) in till- averment of perfornianee hy thr

plaintill", Kquity, as already stated, disiriniinates lietuerh

the essential and tin- non-essential terms of a eontnut
;

ami to furnish the defendant with a ground for n>i>tiiin

the action, the uon-performaiiee of the plaintilf niiM

i)e of a term important and eonsideralde.' The Cnuit

of Chancery freipiently interfered iit the instani'c '-t

a party who miiiht have heen deltarred from relief at

Common Law, lieeausc unable to alleg(! performuuc i'l

the very terms of the contract, which is l>y the Connii"ii

Law essential.* Thus, for exam{ile, where A. e()ntra(|i<l

to sell property to ii, and hy the same cc^ntraet it \\.i~

also stipulated that A. should continue tenant finm

year to year of the laud, and it happene I that Inui:

emharra.ssed circumstances hr was unalile to fill tiir

tenancy, this was, from the determinaMe nature of tin

lioldin<' helil to he a matter of no cousideration, ami

so not a bar to specific performance of the contract i'ei

sale.^ And all the cases i:i whiidi the Court grant- a

vendor asking for specific performance iudulgeme in

Fitriffi- V. Ttiriin; 11 L. ,T. C!

ii-.l.

- St. Lcuu. Vi'iiil. L'li.

MudUu V. SuowtMU,,iV L..T.C'i..

-11 : 10 W. K. 'Jl, aniriiiiii^ S. ('. 2!'

Btav. (Ill; y.'KCts V. Tlii: Oi-KHU-kl,

Tlniiiixj '-•",, LI, nit-/, 2 II. .>. M.

rA.

' Six' {HI I.iiril Hc'iii siLilc ill /'' i-

V. Horn; '-' >' I.. vV I.il'. ;!17; .-u^'i-'i,

J 51.

l.unl V. Shjilitiis, 1 Y. \ (.'. Ia.

ffi^^r^\i''Jiih^t- .ii.tKrfs-*i.
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till- ni;ikiii^ <»ut mI' Iih tiiU ,
ui iilluss.s liiiii tt> tiit'oric tlif

iiiutriKt witli conniiiiHiitiHii, an', uC iuii.hc, illustrative

of tlif priiiiipl'' now Ik lori' us.

§938 III a <'aMi' IdloiT tile l*ri\y Cuiiticil, tin

juil^iaeiit may at lirst sij^'lit a|i|»i'ar tn ^m so I'ar as lo

.issvit that no tltfaiilt <>( |«rrt'(iiiiiari< r mi tlic part ot

till' plaiiititr, slioit of tlial wiiicji go.s to tin- wlioii!

coiisiiloratioii for tlir proinisi' s\\,i\ i.n, is availalih,' a-*

a (Icfcnro aj;ainst s|n'('ili( inTforinaiicf. Um [iroliahly

suili rt'udiiij^ is iiicorriM t, and tlif intention of tlicir

Lnnlsliips was to draw tin' distinttion hrtwccn cssi ntiul

ami nou-ossciitial tornis.

§ 937. (vi.) \Vli( 10 tliat, on tlio non-jM>rfornianii: of

whiili \ty till' plaintilf tln' dcftiidant iilits, is in its

iiaturi' a collatiral and M'parato rontra< t, or is part of

ut nferaliK' to siuli a contract, tliou;,di Intwccn tlic

same parties and entered into at tlie >ami' tinn', and

having relation to tlie >anie suliject-inattcr as the con-

tni't which the plaint itf seeks to enforce, the Court

will not consider the default hy the plaintilf in respect

iif the one contract, as any l»ar to the specific pcr-

t'nrniunce of the other, though >ueh default may j^ive

the defendant a ero-;> right of action on legal or

cijuitalile grounds."

§938. Thi. where A. contracted with B., the owner

III' a pl')t of land, to erect !i villa on it, ami to keep it

iii>uiv'i in the joint names of A. and B. in the County

File Otlice, and B. agreed ad .soon a> the house should

!"• completed, to grant a lease of the [ilot to A., and

that if A. should not jierform his part, the contract for

the lease shouhl be void; ui. i t)ie contract also stipu-

lated that A. should liuvo the option of purchasing the

lee within two years ; A. erected the villa, hut insured

ir. a wrong ofHce, and in his own naiiie alone, and then

''iov,ght his bill for a sale under the optiipu to purchase
;

M 1 1.

f.iuk III

M -1" il Ml

riinutl'l-d!

1 uiitiai.'t.

lu^UlU''

"rfvrJ y. I'lumnd, li. 1!. '_' 1'. C II. L. 111.

cf. /..I DO [.. I! 77, /.;,, Ch, lifow. Ti.t'.i.
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fiirmnKi'
w.iivi'il liy

defend
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lint.

Nou-por-
formatui
UlO iHUll

of (lefou

(litiit.

i>i.i KNt KH nt I 111; \t ii"N.

iiiiil il wiin h( III hy l.iiiil Ituiiiilly M.K. that tliis opthii

\> /iH inili'jK'mliiit <tt' til" ri<r|it tu a li'ati-, aii<l that imI-

withHtaiitliiiji tlif |ilaiiititr« "lil'ault in iri|»t>i t of th,

latttr riglit, til"' liirnicr ^ulwiHttil, iiiiil In' ai i i»r'liii'jl\

il(rr<<'<l a N|K'<itir- jHrformaiHc.'

§ 989. So, when' in a ile'il t'ur flir dinHnliitiun ni

IKUtiitTNliip, OH'' i>artn<'' aHHi;^'nc<l t<> aiiotluT rriinn

foil ij^ii Hliaro.H, and coveiianttMl tor further asHiiraiir.

ami tlio othir iMUtinr coviimntiil with tlic forinor t^i

iiulrninity aj,'aiiist rertain liahilitics : n fiirthi'r as-ui

lUH'f of the shaicH In raino n«'<i'>waiy, ami on a hill lihil

to onfon-'' .'*|n'<ifii'. |)tifornirtii<o ot' the c ov^nant to tli.it

itVi'ct, it was hflil liy Knight llriico and Tinmr I, .11
,

ovornilinj^ Lord Iloniilly M.U., that a lut-ach of ili'

t'ovonnnt to iiKliiiinify whirh ihf piaiiitill" had mti i.il

into with the «K'findant was no difi-iirc to the -uii.

The two covenants were inde|iiinlent, ho that the per

ft> malice of the one was not to lie renisted l»y rea-oii "t

tile uoii-jK'i forma lee of the other.'

§940. (vii.) V defendant who has waived thr [i. i-

formume hy the plaiiititf of what was on his part to I'

jteifornied eaiinot, of rourse, use the non-perforiiiniir

as a defeiieo : hnt the burthen of provinj,' this waivi i ..f

eourse rests on the plaint ill'.'

§941. Still more elearly, if possible, is noiipii-

foiniaiiec by the plaint itf exruscd when thai lui-

r 'suited from the neglect or <lefault of the defendant.'

So where the puivhaser prevents the vindor finin

' Oi't:u V. /,./('•, L"J liiav. (JL'."..

('..iiipaif Ivifft.lii V. ShujhI.I, [IS'.iT]

I rii. O'iT, wlicro, UK it was iuPt .\

cuuilitiun lirLv'i'ilciit 11' the rxi'iciso

liy flie tenant of an Hpti'iu "f \w\-

rliasc vtivi'ii li.v a ImiMin:; a-^n'i nu'iit

lliat lie climild Hut have inaili' any

ill faiih uimUt that a;;ri'cijicnt, il wai

liclil tliai tliu ii|iliun liail Itch will

cxcrc'isrtl, nutwillistaliiUni; that tlic

ti'imiit liail tn: such ilcfaiill. SiK',

tm), xilj'iil, i ,"(;."); anil Sfillf.''/

Hurt:;,, [XWj] I ell. L'HI, L's'.i.

- <!,}.»„„ V. Ilohlmnul, .") Dr tl. 1

\ G. 7;j7 ; irvrr«iiii; S. C. Is Hi i

"iSl. hi'itinu'iii'^h Mfiiauren Ihiitfi'

V. .Mea.-iii-r.i (inti'iil |ioniliiit

tr.iriV, in V. .\., [imO] L'Ch. -.'I-

• l.'Uttiin V. hixmi, Ij. 1!. >'• II

111.

' ll'.lhn,,! V. E.ist hidi.i •
,

T. 1!. li.'tS.

=tf^-'K-^\:?m^'m^^iw^^^^w^^w: ^MS^^ylF .: -./M" \! A IT - .w*t



i>>:f.\i 1.1 n\ nil: iaim ><r iiii ii ,\is iiik, 4»!

'>iii|tli hii^ hit title, ln' will Im' • iitii|ii II< <l i>i Inn ^^u an

'lijirtinii 111' may imIm' nn tlif -> up «>t' that i II' oUI-

.l.t•htirn I*-*.

!; 942. With r<;,Mi.| t<> intain y, an infant ImIi rininit t,

ivail hiin^'lf lit liHilisaliilitv t'ii'x<n^<' tl

fill. V

ii' iiuri a»-«'riiMn

t hit rii 'M^jlit \iii(J( r nil ixi'iutmy . uiitra< t iiiach' with hit

jiip tnf, will n the immiiliiiti' |n'rl'iiriiiaiir.' ..t' hit j,.iri

111 M' ((iiitnut in I'tMciitiiil to till' int. i.^i ..f tin' nthi r

I'liity ;
at, for ixanipl.-, of ;i i .mtr.h t !> lav out iiioikv

III liiiiMiiiu; within tlini' viart,-

948. (viii.) W «• >*ii.i II now I u||t|i l.r I lou fir tin- Mil iiii

iiii|M,t,til,ility of [Mfformin-; tin- |>laiiiiiir'.t juiit .iiitjir^f.f

withmit any fault or ilcf.iult on his pan furnith.-t aii

I X. u-i' fnr imii iMrfornmnco.'

Ill tluMc ca.s.s in whiih all that wa.s In havr I

|ni--ll'llll V

tern

|Hrforiniil l>y the |ihiintiir has Ixioiiii' rutii-lv im .ipalilf

III ImIii;; cxiiiiti'il, till" plaiiilitf .alilioi .Ifuminl thr per-

tormaiin' hy ilic otlnr party, licrausi! hit iion-[u'rfonn-

aiiii' i- a total failure of the eoiiituliralioii whieh wat to

!ii\e moved from him.

Uiit where tin- inipo.tsihility refers not to the siili

iitial, l.ut only to the exact mnl literal pirfoiin.uiee

will ttrui,'i;le with matters

-t:i

'f I he loiitraet, the Court

I't ti'nil ill Older to llo euinplefe justiee lietWieil tht

I'liiir, ; liiit it will carefully avoid v'oini,' -o fir a.t t<

iiiikc a new contruct hetwceii them.' II-i

- I'll
( 'oinpcn.s;it ion.

944. At to the caHc.H III whici' tlie plaintill lias p.r- .'-.ii.-i

ice an-e tin

t 'iiiicil a Mihstantial part of his contract, and then tht

ii niaiiiiii;,' part lia.s lieeomc impo.stihle I»y ri'a.ton nf
I ii' uiii8taiiee.s not dependent Upon hiiii and without Ids

tl.tl |iUI I

|..M

turm.Ml.

A .1. I.'.'J (S. C. U.fn

:• i.iir. .-.I ).

1 l'i(i. V. illliriiif.i, [I'.ilnJ _'
I

w Stu.irt V.l'.. ill' 10 was wliat :iiii..!iiitnl t.

lintji,, V. Ilrljlin. 1 Sih. \- I,,.f.

('iiii>i.lr; Meaaii ItiUh,

Li^'ie] 1 cii. :',m, -m:

Ihc part i.f till- [.laiiiti

' Vuiint' r V. .l/'i. )./.. I

'

i". I. L. t.l li,^.

also .\<.i/(ii (Iilf. .;'.m;.

W P^
>%i. ';if '',!,' vv.l^^ift
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:si

^•t, V*-

4('i(i

niitK.|t,'.

<|lU)llil

|»KH N« KM K) rilK Ai lIuN.

Iiiiil', it <litiiii< liuii liii* l>i«'ii tirawii Im twifii ili..*, . i., ,

III w III! Ii ill-' pliiiitili' \\m tint. I>\ |H<itiiriiiiti){ iliit pit

• •I till' lotitiiiif wliiili III' Ilm |m rrurtui'.l, .iitih<| I,

iHixitmii, aiiil tliox I :|o< i III wtiii li Ih' tiat -»> Mltir><l hi

|M>Hitiiiii liv lii-* part |M'ifciriii.iiii 1 ; li(|iiit\ nliHiiu t>,

•llfol'i'i' |H'rti>l'tnitll> •' "i till' riilitrart l'\' ill"' nlllil' |i>l'\

III iIk' tiiriiirr I iiMi', itiiil I'lilMn ini; it in th<' I iiii-r.

1^945. Tlii" 'li-liiii fiiiii vl^\^^ aiiiiM^t .iilir-lv "ii ''

iiUlliKiitv nf 'ii|l«rt •'!'.. ill a pH-i-a'^i' iti liH ' l\
I'liitoii I," ' liiil liiii lu'i'ii a|i|iti>\i'(| li\ -111"-! .|ii. M

Wiitiix,' aijit Ti'iii-* wiiitliV "t' atti iitiV"' r.iii-iilii iii..ii

" lli'ii ," •«av.H lii-* l,'iriUlii|i III till' [la-'^aijt' in 'jU' n n,

"it i-^ to 111' iiiitiil tliiit til'' |ilaiiitill' tliat ('nIijImIi.! in.

Iiill u|M>ii ill'' fiMit of |M ifoiiiiiir^' till' liai^^aiii "ii ti-

ll lit, iiii'^lit tit -^liow tliiit III' liiis |u'rfi>riii"'<l all tliii

til lit' lion.' nil liin pint, 111' is ii.iily tn iju it; tui wImp

jiiiy part (wliifli lie »lii»ulil liavi' pirloriiii'il) i^ K., riu.

iiiip<i.H.'<il»|i' to Ih' |M'rloniii'il at tlii' tiim' of .'xlulniinj

his Kill, tlicii III' ran liavi- im npcnlic t'xccutioii, ii. ii"

lio iiiiiiiot rtpoiitii allv xiciitr oil liii own part ; a- m

th»' <'a«i' of my Lonl Im'Vi ishaiii, whu li \va- ..n i

iiiairiai;i' a^ni'tiH'iit, whoreliy In' loiitrartiil to -ttl

the luaiior iti Ilolnily on hi-* wifi' ami tlic lnir-^ ut I'l' n

iMMlii'M, ami I'li-ar it of inoiiinluaiUM'M, ami -uttlr i

^•'panitt' inaiiitt'iiain'i' on liin wife, anil liki'VM'' - H

wiiir prii.sioiiH in ortK-r to iiiaki- a fnitlnr pro\i«i.iii ! i

his wifr ami till' issiii' of that iiiailia;,'!' ; ami Sir V,,.:\':

Samlys, the fatliiT in-law, ajjiinl to sittli- ;t. <>•»<)/. jm >

annum on thf Lord Kovti-shHra for lifo, rem liiwl' i '
>

t ho wifr for life, ami so to tin' i.SMiH' of the iiiani'U'

l^onl Ki'vui-sham rlnin'il tin' manor of Ilolmly, -rit !

it aicorilini,;ly, ami .si'ltloJ tin; sipaiale luuinli nn;'
<

,

but tliil not Mcll the poiiHions, nor settle the fiiniii

provisions: the wife diid without issue, ami lln' l"i'l

Keverslmm pix-ferred \m hill t<. have tin' :i.o<»ii/. ]) r

' rp. •-'40— '.'»-•.

''

1 Foubl. L'l- Itook I. c. 0, K. •'!
: St iry, V. \. Jur. -. 77'.'.



i>>;r\ir.i on iiif. \'\n\ "i* hik ri.MSiirK,

itiiiiirii Hi'tll..| .III liiiM 'liimi,' liii lif'' : Imf .li-i-m"!

I».rvu«i' l,i»r>l l''<vi'P<liiUii wif '" "''I'll -/ii' «M I'l all iliitf

iiiit ii( ill.- iv'i>'<'rii' ht vvhnli In liuil |mm(.iiiii. '1, iiilI

hiviitu (I'll
I"

I t'lrtii' 'I tip wli.'j. , iih.l fl|.' xtlu'i- part-.

iii'4 iii>« imp<c«ili|i', iiiiil no ••<>in|tiiiH.i(ii>n Imiii.'

,.i.il(l. to I.' ,ii||ii«>lt' I I'lif It, li'' liail int litli' HI Ki|iiil\

f.i liiivi' |N il'iM m.iiii<' •>! Sir (iiui'^'iH |..ii( III till- M'^'r. I'

IIP lit, Mil'.' ^I|. Il |H rl'll'IIMIKi .'illl'l lli>t ll. MllltlMl.

Hut tin i^mii' iif 1,'ir.l K«'V' i-^li III! iiii'^lil liavf Ik" II

i|, li. nil"' III ll'> <ll-t.llllt. /,<('/ /*' C. I -/hllH \

U,'- n> p. t. Kiiii h, III : J I'lv.i II. II .><k III.

I'll lll.lk"' tllr t'liK".'. iii'4 ^liitiinriit p.itiitK I liar, if

ImiiiM 111- .nlil'il til. If, HI tlif Mi'tfh iii'lit tiiii.lf li\ til''

tlmiilill, fill' i<'\>i-tiini i'X|KTtiiiit nil till- ilff'iull ot" i-«>iii''

IV hit Intt wit'- \Mi-> ri-"i-V('il to liini in !<'<•, :<<» tli.if tin'

•I ttl. iiii'iil liii'l ill tli«' I'v. lit iipi'mt.'.l iinfliiii'4,'

946. " Hiif it. . itii fiiiiii-H flit- l.iii"! (Iiirf lliroii, wii

.1 iiiitii liai |)<>rl'<ii'tiii'il -Ml iiiiicli (it hit pai'f nt (

i. III. mill

li>' -liiill h i\

.i.;i. . rni'iit an In- is nut '// «'»/'« i/'/o, aii>l M in no "I •t'liiili

.-ii- 1

f'i|- iii.f fh rloriuiiii; flic ^t'^<i^lll'', tliiii In* .hIihII liavr ;»

sjiiiilii- I'MTiitiuii iVoiii till' oilur party ..t' tln' ni,'pr-

iiii lit : Hs it' 11 man Ium < oiitraitr.l I'm' a pnrtiuii with

111* witt', ami liHs iij^n I'd to .sitth' upon th'' wife ami

111 1 HHiif, liiijils of siU'h II viilui' I'r.i' t'luiii iiM-iini-

l)i,iiic(-i, mid hi^ si'lU part of lii.s land to di.siiii-umli<'r,

unl !•< i^oiii^ on to di.siiniiinlM'r and .s.-itli- tin* rr.st :

th.il if tlu' wife dii'.s without i-.-^ii.- Ih'Ioi.' tin- »i'tf|i'-

111 -ii lif aftiiiillv niado, yt-t hi" shall havi' .i portion,

111
' iiisr he cannot Im' m st,ifn ijiki, haviiiLj sold part of

lii> land."*, rud tht-rf i.s no default in him, <\uir In- was

^>iii;,r on to disini-unilicr and .scttlo tin- r.'si : th('r''for''

the a.-i'idi'Ut of the di ;illi of his wife tlotli not ultrr his

ii'jlit to his wife's portion. M- r'liih \. 11//////., Mij.

Mil. 70. p. 15; (iilli. t:-!. Uep. 7't; Pro.-. V\\. .\\1\

- V.'rn. 44H."

^ 947. To pnvcnt error, it may lie will to ol>si'rve The mic

' J I'.nvi'U nil C'l Ultra, lit, 1':.'.
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opply to

iimrriftK"

CdntrmH.

doi« nut that, as rt'giirdH marriage i-oiitructs. the nih' uinlt r cmh-

sideration, as well as many other luU-s relating tn th

fll)epifie perlurmancc of purely executory routiac!--.

does uoc npply. "There is," .said Lord IIiird\vi( ki

.

"a difierence between agreementH on marriage iMinu

carried into execution aud other agrecment.s ; fur all

agreements besides are considered as entire, ami it

cither of the i)artie8 fail in pcrfonnance of the aL'ivf

ment in part, it cannot Ih! dc'ced /// .v/x'c/V, but iiiu>t

be left to an action at Law: in marriage agretiuciit-

it is otherwise, for though either the relations of tli(>

husband or wife should fail in the performance of their

part, yet the children may compel a perfoinianei ; if

the mother's father, for instance, hath agreed to givr

a portion, and the husband's father hath agreed to

make a settlement, though the mothi'r's father do imt

give the portion, yet the ehihlrcn may compel a scttle-

ment, for non performance on one part shall be iii>

impediment to the children's receiving the full bemtit

of the settlement ; so if there 1«5 a failure on the [lart

of the father's relations, it is the same." '

The distinctions in this respect as regards mani iiji'

I'ontracts are numerous, '^ut as they an- not propoilv

within the .scope of this volume, they need not luiv 1m

further noticed.

Default
in ros|i('rt

of acts to

be (ionu.

Tru>ttc>s

ill Iniik-

ruiitoy.

If. Till' jierfdrmanci' nf ti'''ire acf>'.

§948. We may now consider tli'^ obligation wliiih

lies on the plaintitl", in an action for specific jh itnim-

ance, of being ready and willing to perform all a. t-

that on his part yet remain to be perforii.'d.

§949. On tlie ground of this obligation, tru>trc-

in bankruptcy are not able as plaintiffs to eufoiv.' n

contract entered into by the bankrupt, which wmiM

' 111 /luii'ij V. AM,y, ; Atk. till. Cf. Let v. I.,;; ) (1,. D. 17.'): •'-'•'

V. Kfij, I'J \V. U. 341.', S64.



DKFArLT 0\ IIIK PART OK THE I'LAINTIFK. 4C,9

h;ivc involvetl I'ovenaiits ou his part, uiiUhs tht-y will

jHrsonally enter into the <()venant.s into which the

|p,iiikru[)t would have entered:' wiiereas where specitie

[icrformauee is souj^ht not Ity but aj^ainst persons liuvinjj;

a tidiniary inttTcst only, they are only bound to

loviiiant HO as to binil the property and uot them-

selves personally.'

§ 950. And so of bankruptcy : if the plaintiff be H""i>-

1 I xi • • 1' 1 !• I 1
ruptiy of

tlic vendor, tlie eonmiission ot an act oi liankruptcy, piuintiti.

th()U<,'h without proof of the cxiatcuce of any debt to

supjiort a petition, is a bar to au action for spcciKi*

|Mrfi rmanee, because the plaiutitf may be incapable of

conveying the estate, which may belong not to him,

l)iit to his trustee.^ And, further, the commission by

the vendor of an act of baukruptcy in the interval

hi'tween the signing of the contract and the date for

t'ompletion generally entitles the purchaser to refuse

to complete, and to recover any tleposit which he

may have paid.' If on the other hand the plaintiff" be

the purchaser, he cannot enforce the e(»ntract, because

he is incapable of so paying the money t(j the vendor,

MS that the vendor shall be certain of beinc able to

ivtain it against the trustees.'

§ 951. Bankruptcy does not of itself discharge a ims.

c.iutract, either for the sale of an estate of inheritance ^'"j;^,^^^^,

111' lor a lease ; for, with regard to the latter, the trustee

may covenant in the same n -nuer as the bankrupt

Would have been bound to.« By the UGth section of

' A'..' parte .Sitttun, 2 How, 80;

ii'il'iiiijhaiH V. Juya; .'5 \'os. 108
;

I'oinll V. Lloyd, '2 Y. >t J. .372
; jhr

tiraiit M.U. in Wcallui-ttll v. Ocerintj,

V-i Vis. 513.

- Pwje V. Uronin, .t Bi-av. s:!(i

;

I'hiUiits V. EverarJ, 5 Sim. 102

;

>:l'j'Uks V. Uothuin, 1 K. & J. 571 ;

:iul see further, as Id covenants by

1 " y ~. r t'i:,!l".\-n, Kj U;i.

•"''0; Onslow v. Lord Londesboruuyh,

10 Ha. 67 ; Cvp/Hr Minimj Co. v.

Beaih, Vi Uo;iv. 478 ; //o./;y,s v. lila-

ijrave, 18 Bistv. Ao\
; JIuru v. Burijts,

1 K. & J. 45.

• Lowes V. Lush, H Yes. 517.

Cf. McNally V. UnidutU, .M; Ir. Cli.

It. 512, 518.

* Powell V. Mfirx/tdH, I'arkex if

Co., [1899] 1 Q. n. 710.

^ Frnnklinv. Lord lirownlow. 14

Yes. 550.

" Brooke v. Hewitt, i Ves. 25;{.
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the statute 1'-' k 1:5 Vict. c. lOfi, the veiulora of land-

mi,<,'ht compel the as8ij,'nec9 to elect whether they wuuM

aitide by or dec^line an agrtcraent for sale:' aud imw

l»y the 55th section of the Bankruptcy Act, l«8:i,-

whcrc auy projKjrty of the Itaukrupt consists of un-

l>r()fitablc contracts, the trustee, notwithstanding,' liu

has endeavoured to sell, or lias taken possession of

such property, or exercised any act of owutrshiii in

relation thereto, may by writing signetl by him,

subject to certain ])rovi.sions of that section, disclaim

such property, and thereupon the liability is ihtei-

mined as from the date of the disclainK-r.

Accordinglv, speeitic performance cannot be cufoivotl

against a purchaser's trustee in bankruptcy without

his consent.' It may, however, be enforced aj^aiust

the trustee in bankruptcy of a vendor.* And wlanv,

before the bankruptcy of a vendor, there have lucii

mutual dcahngs between him and the purchaser within

the meaning of section :\8 of the Bankru[ttcy Act, l,s>3.

resulting in mutual debts between them, the purclia-jii

may be entitled, as against the trustee in bankrupt ry,

to specific performance upon the terms of the debt ilue t"

him from the vendor being set off against the tlcbt due

from him in respect of an unpaid balance of purchasL-

mouey.''

§ 952. The insolvency of the plaintiff" is a uroiiml

of defence :
' and to constitute this defence in tin

' Cf. B'irl.hiwl V. I'.iiiUi,

2 Cli. 117.

{.. i;.
•' llullnra.,, V. Yuik. W. V.

027

- Tliifi r>."itli >ei-tioii—wliirli lias

Ut'ii aiiH'iidcd iu sciiie lesiKitt- by

sect. V't (if tlie Bankruptcy Act,

IH'.iO— ii'.isi) proviik'S, liy mili-stct. (j,

for tlio ri'scisaiou by tlie (.'nurl iif

contr^ictH made with tlio liankrupt,

I'll the aiJplication of jicrsons wlio

are, as against tlio trusteu, iiitilifU

ti) tlio benefit or subject to the

burden of sucL contracts.

liaiiki-uptcii. [IHOI] •-' Cii. IL'-,

wliere the subji'Ct-uiattir 'if -;i';.' wi^

leasehold projiorty, and the tru^tcT

sought 111 disclaim the contr.u'i witii-

nut disclaindng the lease.

" Ite Tuyliir, A'.i jHtil: .V ri''i'',

[llllOj 1 K. B. r.«L'.

•• Vrunbie v. I'vo/.e, 1 .M>. ^ iv-

431; Price v. Assht-I^;,, 1 Y. & >'

Kx. 411.
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ciisi' of a coutiuuiug (.oiitract as a lease, it is nut

iie<e.Hs;u'y that the plaintiiT should he iirovoil to have

('ivcii vij) all hia property for the Ijenetit of his creditors,

l)iit there must l)e proof of goueral iiisolveucy, so as to

show that the plaintitf i.s not in a situation to jwrform

the covenants on his i»art.' Thus Lord Eldou, remark-

in" on the insolvency (f an intended lessee as being

an ol»jcctiou of more or less weif^ht depending on the

circumstancea, in the case then befcne him dissolved

an injunction against an ejeetnunt l)y the landlord.'

§ 953. How far insolvcney would be an objection, if

the plaintitf had subsequently become atiiuent, docs not

alipcMf to have been decided.''

§ 954. Where the intere>t under a contract has been

;i>siuncd, the insolvency o\' the original contractor, who

i> the assignor, is no defence, though that of Jie assignee

would be.*

§ 955. On like grounds, the felony of a plaintiff would

lif a bar to specific performance. "*

§ 956. And the same principle is illustrated by a case

wli.'ie the deeds were destroyed. It was a suit by a

voiidiir on an ordinary contract for sale of lauds : iu

,>iuli a contract is imi)lied, as an essential term on the

p;iit of the vendor, the proof of the due execution of

the ileeds which constitute his title, an<l the delivery up

of them to the purchaser : the deeds having been subse-

(|Utully destroyed by tire, the performance of this term

ly the plaintiff was rendered impossible, and the contract

cuuld not be specitically performed.''

.Vt((/c V. Mdckiiisie, 1 Kv. 471; ' Civsbie v. Twke, 1 My. & K.

Willimiham v. Joyce, 3 Vi-s. 1C8 : 431.

MXitll;/ V. Oiadwell,h\ Ir. C\:. 1!. • WiUiit'jhum v. Joy. ,
:'. Ves.

"I'J, :.l!t. KW.
- lliickJnitd V. Hall, 8 Ves. <J1'.

" Unjiiid v. Uusk, 4 Kuf>. i; d'.

/Vj'f V. Asshdoii, 1 Y. & C. Kx. Mviiltoii v. EdiiKHxh, 1 De G. F. >l-

--,r\,c\.Ktait\.McKc,iiU,ll\<:. J. -i'i, •.vhcrt; t';- ;eOvn-.!.\ry --vi-

174 ; McXiilly v. Gradwell, IG Ir. ilence of the executiun of the inisi-

Oii. R. ol'J, i'l'.t. iiig deeds was held suffioiint.

Siili-o-

qiwiit

lasol-

Niin y
aftor

llU'Ilt uf

iiitiTi'vt.

I'uloiiV.

(Iced-.





CAXAIHAN NUTHS.

Ihfiiiill on till I'lirt nf I'liiinti/f.

In .Uoir v. J'lthiintiir, V.i Miiii. ;U, I In- |tlaiiititl* It*'-

caiiic tciiiijit iif a fiinii iiiMltM- lease fi-oiii <')ittci- fm- niit'

vciir. at au annual i-ciital of fuiii liiiii<lnMl and tit't^-

(lollars, payable on (lie tifleeiitli of OetoUer in eaili vear.

Conteniporaneoiisly with the lease, an ajjfeenient f(»r

IMirchase of the property was enter(Ml into Iteiween the
plainlitl" anil <'(»tter by which the latter ajireeil to accept
as part payment of tin* purchase money all sums of
money which should he paid liy the ]daintit1' as rent
iiiider the lease, and the plaint ill' covenanted at tl x-

piration of ei;ilit years from the date of the instrument
lo |»ay the balance of tiie purchase money with interest.

There was also a covenant of Cotti-r to convey upon ]iav-

iiicnt. an option to the plaintitl' to |»ay idT the full

aiiKinnt and receive the cunveyance at any time and,
tinally, a proviso makin;; time of the essence of the
a;:reement and statin;; that unless the jtaynieiits were
liuiictmdly made, the said party of the tirst part siioiihl,

ai his uittion, declare the av:reenieiii null and void, when
all payments thereafter should be forfeited and the
jiariy of tlie first jiart should be at liberty to resell the
land, the jiarly of the sec(unl part thereby a^-feein;;; to
(uiivey to the said i»arty of the first pan his Interest in

iIh- same when and as soon as the default occurred.
< niter ctuiveyed the lan<l in fe<' to the defendant I'al-

iiiatier. sidijeci to I he lease and a^^reemeiit. Default hav-
ing occurrcMl in the payment of the rent due October
ir.ili. 1S!I7, the defendant lease<l the iiioperly to the
'IctViKhint .Mills with the option of purchase, before the
end of the first year (d" the term, and .Mills at once en-
'cfi'd into possession.

It was held that tlu' lease and a eineni beiweon
Colter and the j>laintitl' should not b<' considered as in-

dt'iieiulent contracts, and that Cotter or his assi-rnee
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iiiiKlit rt'NciiMl tli)> iiKi'*M'iii)'iit iif .siil(> for ili'faiilt in

|>aviiM*iii of iiii^v ri'iil tiilli'd for \t\ ilic lease; SccuihHv.

tliar a foniial iiolii-i* or ilcrlafation of i-cNrissJoii of iIh

rohtrart was not iiiTi-ssarv as ilu- plaiiilitT was aw an

of th*' li'aw to .Mills. Iiis taking |M(ss*>ssioii iiti<li-r it. anil

I'alinaticr's intention to reseiml: Tliinlly. that |ilaiii

till', liavin;; made defanlt. as i-e;:ai-iieil an essential pint

of the a^feeiiH'nt. was not t'lititled to the exefiisc of iln

discretion of the Coitrt to oi'iler speeilie |H-i'foi-tnani c

ill his favour after the position of the parties had l>eeii

entirely ehanpnl,

Kicliards J. also held that the laches of the plain

till' liarred her from the reiia'dy of specific performain c

apiinst the defendant .Mills who had nia<le valnalde im

provenn'Mts witliont notice that the |daintilT intended lo

claim sj>ecitic performance.

I-
•

i

n

\iiiil<n'x hiihj In I'n jiiiii Citiiri i/iiiiri

.

In r.lhriiiiiii V. Ciiniitln IS. 1 Sask. I..U. I.'»7. it \\;is

held that in an action for specific performance, it \\;is

not incnndtetit upon the purchaser to tender a conxev

ance liefore action, it liein<i; the duty of the vendor in

prepare and execute tiu' same.

<'<Hliliti<illx I'll riilriil.

Ill Hollnii V. I{t Htinir.'2] (Iraiit st'h. 1 1(1. l»y an auic

iii'Mit lietweeii the vendor and |nircliaser. it was aiiirnl

lliat so soon as a title to the laiwl and premises saii'<

f.iciorv to the solicitors of the vendee could lie alVoidcil

to him. the vendee should piirciiase the said lanil al ilic

]irice of !|4,0IMI cash. It was held that, in the aliseiire ol

; I'lii fiili s. the approval of the title l»y the solicilnis dl

the vendee was a condition precedent to ilie rijilii of lir

vendor to call for a sjiecitic i»erforniance of tiie au"'

nieiir.

The case of LonI v. Str/tht ns is distin<iiiished Itecaii^i

in that case the contract reiiiiiri'd that there should lie ,i

title satisfactory to the purchaser himself who. m

i-ordiiiji lo ilie const riiciioii contended for on iii.-. i-

half. mi>:ht himself have ariiitrarily have put an end >

tin' contract on pretence of an unsatisfactory staii' "(
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Mm- title. "TIiIm l.iiiii Aliih<:i'r ilinii^lil •<) iiiii-i'iimoiiiiIiIi'

iiM to rt>i|iiiif II I'unsinii'iioii or iIh- loiitiait din'i-rt'iit

from tlial wliii-li ilic liiii^iiiip- of ilic |iiirtii'N in nun Imn-

iiiilMirltMl. Tliix wiiM ci'iiiiinlv. w|M'iikiii>; with tli-fcrcinc

to lli(> o|iihioii of HO niiiiiciit ii .hiil^'f, takiii;; a ;;n-iit

lilifitv with till' anri'rnn'111 wliirli ilii- paiiy hail i liosni to

i-nicr into. Tlii-ri' ix, liowi-vi-r, an iiii|>ortani ilistimtioti

lH-t\MM>ii that rax*' an*l tin- |ii-csi'iii, iiiaNnincli as in the

iiisf now in jM<lv;nn'nt tin- parlicH have l>,v their aj^n-c

iiu-nt, iffcrn-il llic uni'siion of title iioi to the iniichaser

himself Init to the |iiii-t'liaNei-'s soliiitots.
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A< TS IN I ONTRAVKNTloN t>K THK r«>NTI!.VrT.

f Tl„
§967. Ix the Inst <liin»tfr wi- cousidcrotl cawrt '" ^,"^'

whiili tlio pliiiiititl' h.ul diseiititlt'd liimsclf l>y tl.'faiill

oil hit part : Wf shall now (!i.iisi(hT tin- ilns.-ly alli'<l

liiscs wht-rc hi- has (iis»iititli'<l hitusclf, not l»y <l(fault

imi'ly, hut hy acts in IVainl or foiitriiveiition of tin-

I oiitract, or at variamc with it, or tciidiii^f to its ri'scis-

sicpii antI thle suhvtTsioii o i' the relation established l»v

it. For where the party to a eontraet who asks the

intervention of the Court for its speiifie execution has

Im.'ii j,'uilty of rtuch eouduet, that circumstance may l><'

put forward as a defence to the action. Sometimes tlir

fai ts may he evideiire of a mutual agrt'ement between

the ^tarties to rescind the eontrait : l)Ut even where not

Miiiountinf? to this, they may he sutlicient to disentitle

the phiiutiti" to ask for the intervention of the Court in

s] lecitic performance.

§ 958. Still more plain is the case, if the acts be

."-iieh as would have worked a forfeiture of all benefit

ef the contract if it had been executed ; it would be

iillf for the Court to compel a grant of that which, if

;.'i anted, would have been forfeited,'— to create a legal

relation which, if created, would be inimediately di.s-

^iiluble."

§ 959. The cases by which this principle is most

extensively illustrated are on contracts for leases. ^Vith

whitli

NVOUkI

have

furfi itJI'

111 la'-cs

l)( 1 ull-

trai-ts (ur

It'll' f..

' Sfe jxr liord lininilly M.R. iu

l.fwis V. UoikI. is Beav. at p. H7.

- I'n- I'nracr V.l'. in Hrej^ri/ v.

ll'(75u/<, '.I Ila. OS".

i



474 rtKr^NCKs K. Till; ACIMS.

r

£f5

%h

\Siii-li..

Til.' »il-

imiKt Ih'

Kr<M> «ii(l

vilful.

to tiriu

( uiitratl.

luyMnI to tluM', it is \v«ll (.otitliliHluil that wIkti- u |»iiu||,

liMl(liii;{ uiiiit r all a}{ii'< mi'itt, coinniitii waHic, treat- th'

laiiil in all iililiUMliaiiilliki' liiaiilicr, i>r .wU in hnai It >A

niVt'liailt-* wllitll WullM lie rolltailicd in tlir K'Uhc, ;i|ii|

lor wliiili acts a lij^lit of n' t-iitrv woiiltl aiiriic to tli.

laiullortl, Miuli |ic'r>«oii caiiiiot ctiloiic a H|>t'(iti< jm rlorni

arnf of tin- toiitnut.' Tlir >ttiiii' has Ihiii held in h>jm , t

of covtMiaiitM to repair.'

i$ 960. It se<liH thilt even where the h'a>*e, wl|. II

•'.xe< uteil, wouhl i oiitaiii no |>io\i-i.» fur reentry, V'

t

HUeli artrt, when ainoiiiitin^' to a forfeiture, aw lui

e,xani|>K', a i,'ro-.s ea^e of wa.«.te, whieh is in all i a-' - ,i

forfeiture of the place waHteil, Would prevent a .-i|iri iti.

perforinaiice of the eontraet.'

§961. In order tliat aets may thu-i lie a l»ar t" tin

plaintiU'M relief, they niu«t, it han l>eeii said, l>e ;:rii"

and wilful.* That e.\pres!4ioii neem.H to have l»een oriuin

ally applied to la.-ies in which the lireachcH would ii^t

Work a forfeiture of the legal interest.' If applii il.li'

at all to eases where there would l»e a pntviso for k -

entry for lireadi, it seems to mean that tlie act- uiii-r

lie (1) such as would work a forfeiture at Common l.;i\v,

and (•_*) .such us would not justify or jierniil reli<f aunn-t

the forfeiture* in a Court oi Mijuity.

§962. Where the Tuurt of Chancery found sU' li :i

contlict of evidence as left it in douht whether th^iv

had lieeii such a breach of covenant as to reiidi i it

proper and expedient to refuse spccifi. iwrformanci "ii

that ground, it took the couis*' of directing the lea>r t"

' 7'm l.oril KM. .11 ill Hilt v. ll.ir-

'111/, Is Vus. (j.'i ; Leuh V. /li'iiil. Is

lleilV. h.'i ; (lirijiirii v. Il'iVi"/., U II. i.

(>S.!.

' /'.(/-A'C V. TitawJI, I.' II, t.. .V .'.

.".."I'.i, ")7:!.

' lliiri V. /;»(•'/'«, "i \V. It. "''••'.

'
l''.ir till' .il.ttutiiry I'MVi-iiui-' i. sv

ill force Willi ri-hlicct \." n-liitii;; i:::>t

Inrfl-iltiri' lif !f.:IMPH, >.|'I' till- l';.!!-

vejanriii^, Ac. Act, Issl, .. ll.iiiii

•' See/xc Lord KUou in Duke oj the Coiivoyauiiii.; JLc .Vet, I-' -',

biintrrsit v. Oiiiihiy, I V. He ['. ':'>. ?s. 1.'— ."i.

- SiiiiH V. 'J'riisr.ntt, ','i \h: (i. A:

ij:;.. oOi.
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Imiit tlio <l«l'' t»l' th<' roiitnut, uikI luavinj^ tli< |iiirti<n

to Mttk' llu'ir l«'«al lij^litM at Law.'

() 968. It tolliiWH IVum what Ims U-fii miitl timt tlinc « '«

t«r

<laM»«'i* of aisi's lull to Im' rMii-.ulfr«il .m ariwiiij; i»ut i»f...nir», t,

ioiitract« lor |i'a.M'«, .U« mil,

(i.) Wluic tlif ai t- roini'laiiinl i>l' h, vc lid {<> tlif

iifiiwil of relifl :

(ii.) Wlitii! tiny have not led t.. ihU rffii^al ; and

(iii. ) WhiTo till' ifliif lias bifii graiitnl and I lie

i|iie!«tioii ut I III III 1 1 Itit lor dii isimi at Coiiiiuoii Law.

i. \\%r. tl„ lll'/l I'nllljilaiitiil III /iiif' /ill >o /> m^iil III

.till ri/ii' ^)i rlnrnnii

Ira.^f llild ImU ''"§964. ill 'J'/ii'iii/isi'ii V. diii/i'ii'

:i.iiitid with a proxiso for n i ntrv on hniuli of any

)l' tlio lovoiiants, and a coviiiant to Riant a furtlnr

hf
\. (.

ti I'M! at th «• em I of the oiiirinal term, if it should not

liavi' hifii HooinT di'tt'iniini'd l>y the Ic.s.>«'i''h acts m
ijrfault.s : the lfs.m'i' paid all his ifiit, and roiitinuid in

|.o-session to tin- t'lul of the torin, hut had in fart (!oni

inittid breaches of lovcnaiit duriuji the tiriii, of which

tlic Ics,sor was not coifiiizant till after it.s dctennination :

:i liill for sjHciHc performance of th<' covenant to renew

was disinis,sed, and an injunction ajjainst an ejectment

\v;i» refused, on the "round tiiat the lessur ouylit not to

lie placed in ii worsi' po.sition at the expiration of the

trim than he would have been if he had known of tlii'

I'lvaijli, and availed himself of it during the term.

5i
965. In <iiii/i>ri/ V. U7/m'// ' possession had liecii (^-.i ".'<

taken under a contiact for a lease : bieuchcM were

allei«id of the covenants which .should have been in-

Hi ited in the Icasie to in.sure and also to repair : it was

' li,ii,k:iu V. Lay. Ii Ik' • •. K. •<: J. ij. U. L'. ""Ji : lU'l 0'" '(" ^ J'lirkr,,

^'"^ '"/'•«. § •'•" i '

'
- /•

J. e\, r 1 •,.101 A.
«

•. :;;;,•.,

r. Sim. 65. S»c also {xr Lor.l

Micr M.U. iu .S»Yn';i V. .ii/iei, '.'1 - '.' Ha. 6S.;,

mtrv^'
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roiitriiiliil nn to tlif tir"*t thai tin' nni i[it ot i.iit ,ilt. i

kiiowl»'«l;;t' \v;w a Wiiivtr of >ill tin* 'hiri lu>-», luit iL,

Couil ln'tii •«Ui'li wiiivrf to linvi till li.njr.r upciainMi i'

l.iiw than oil the liiviii ljf« aiitfcuiliiit tx th" i'<i'i|(l, un i

imt to |>i>"lii<l<' lh<' «H<'it o( ihf >«iilt-<"'i|iiiiil lin'iuh' - !

lh<' rontiiiiiinx lovrn.iiit : a-« to th<' Ihi'iiiIm -^ nl t ..

i-ovi'iiaiit to rr|iair, It will itrLfi'il that ihrv wi ic lutilii

willul nor ol'«tmat«', and that luconlin^ls tlicv iiiiuii'

Im- rt'lifVicl Hgiiin^t in Ivaiity : l>uf ihi; < ant InM ih.i

aM thry wt'ii- nut atlriltiitiilih' to nii-^taki- or n > i.liiii .ml

wiri' |K'itiHt<'<l in, iht v u. if, in th«' ri)iitt'm|>lati«'n ol tii'

Coiiii, wilt'iil uil ohstinatf. Iln! lull w.ih at iokIiii,;!^

ili«*miHs«<l.

§ 966. Ill anothor imw the (IrfViMlant wiis \i-.>f, uiil' i

a n.^irirtivi- <(ivtnant a^'aiti-it nnviii;^ on n l><« t-Iimj,

ihf |iliiintitr j^ot a •oiitrart from tin- ih triidanl h<i t

Hiili-lt'a.«*c with kno\vl«'<l;,'u of tho ilifcnilaiit'-* titjr miA "\

tin' lovcnant. Tlii' plaintitf «nttri'«l uinltr the 'laiir.i i

Hinl |Hi>iMlii| in rarryinj; on a iK-crshop : Iuh hill t 'i

Hl»irilii- laiforiiiaiifo wat tli.iiuiH»«;il with rost.-*.'

lin.i. li

lri%i il .

».ii\i<l.

Brearli

not Wi)rk

iiiK

ii. ('ii.si's ir/ii')-!' Il IifJ IIIIS nnf ^'••n rejif<eil.

§ 967. Thi'it' may l>»' rases of brtach of rovcnant t i

whiih nuTi'ly nominal tlaniHL'' -i luijij Ik- oljtaiii<il, •\

thtii' may he lascH wIuti! u linaih hiivinj; Ihh-ii i "in-

niittfd may have htcu waivcil : ami in favour of >u. h

(•a.His iiii iXft'ittion may hr mado to thi' <^<niml ni!'

that the phiintitf must prove ptTformance of the nn-

trait on hi.s part.^ Oa this prin<:i| If, Josscl M.K. ni

the lasc of //< V///M-. WtHid^ huhl that trifling hnaclis

by a hushaml of the <(iv('nant.s on his part in a Mpaia-

tiou licL'tl (lid not dchar him from onfoning the ihi d.

§ 968. But as ri'garils hrcaihes of covenant iiU'l- i

itiiitiaftri fuf k;i.>c3, il .seems tiia; the iireaeh v.;;:
';

' Ltwii V, liuuJ, IH Iteav. 8.j.

- W.ilkrr V. J-ffrtyi, 1 Ila. 311, I'.'i'li. 1>. W.">.
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til' <'<ivirt wmiM inyt'ii vinnt Iw i-itliir »iii li a Ipm.h i,

u" would hot untk a l'iirfi'i(iit'<> at roruiiKiii l,u\\, <>rt

Ml. Ii tliJit tlu' |i'j(iil luifcifiin' woiilil Ik' r< In viil ii.raiii»t

III ii <'iMirt of K<|iiity : t'<tr tin- ('imrf will imt ti'liiM-

iii'Tc naihlv wliiUt tlu' wlmlc tliiii;^ nv^ts in ..mlrn. t

th.iii it will after tlic l-'^Titl n-lntiuti lm<» 1mmn a. tually

iriatiil' TIh' rtl.'.t iif the I Itll »..ti..|| .if llir Cull-

V. v.iiM iiij( Alt of IHHI.n-^ amiiiflt'l l»y tin-

'

'mii\.\ aii>

-

iii'4 Ai t of |H92 (m('< tx. -J ,i), ha-* Ih.'ii J., .nluj; '||.'

an I of iiifK'H ill rtH|M'i t of wIikIi r<'li<'f aj^aiii'«t foiffitun'

c 111 Ih' ulitaitii'it.

!»(*<• a |t'-*Hor of miiioH i oviiiantiil to !!

I a« ( r

<; 969. Ill otii' 11

•_'riiit a fiirthor ttitn, and lln- linKOf <'o\oiiaiit<'<l to woik

till- iiiiiicH ; on a Miiit liy lit'- li"^Hi'f for n spr.iH. [hi-

./. »r,

fnrti HI' ll'llll, IIfuiiiiaiirc of tilt' rovt'iuuit t<» j^iaiit a

:i|>|M'arcil tlial tlio Ichmcc had not woik<'d the iiiiiii <

III i.iii««-ijUtiin' of tlicir lioitifj drowned out : the I'oiiit,

tiioii'jii it did not deeide the jtoint, iniliii>it to think

llial this would IK" no liar to re;lief.

§970. Th<- ease .)f /',„i,r v. T,'.s,r,ll
=

ina\ UM( fully

In- eoii.Hulted an the law Itearinj,' on this fjue^tioii wa-i

iilered, but the Court imie to the eon-there muell tOl\n

u^ioii that areording to the true eoiiMtruilion o| tli

'iiliaet there had been no hreaeh ofeovenin.it.

i) 971. As rejrardn all easen where the laii'lloid is Wh
iiili..i<i

li'temlttiit and rai.neH an olijeetion on tlie ground of .i.f..ti.u?it

l>ica<h of eoveiiant.s which ouj^lil to he in the lease, if,',',",,""

the jilaiiitilf shows that the landlord never eoinplaiued
{',|.|,','r|!

'

I" lore aetiou, the landlonl must prove a strong lane fo"'ti.>ii

Ji' t the lielicfit of his olljeet loll.*

^972. In (ronlnii V. Siitarf,^ where a eontraet to'""'';^

:raiit a hi'iMinj' lea.se Irul I il'ell eliteit d int o, all" I th

I'iiiiitiH', elaiiiiiug under thia eontraet, had eieetei! a

ii wliouse oil part if tl le groiiiK 1, which, it w.i>

':/i'ry V. II iiMdii, '.I li.i. i>s;t.

W.ilUr V. .hj

- n. li. \ .1.

1 Ha. .'111.

M, IhitV .l:t',rt'' .Mv. .V I r.

K'.T, 177.

1 S. & S. t;r,,

liiikt.
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Irish

Ti'iiantry

I'racticfi

of the
Court of

ChanccTv.

Kstablish

iiiuut of

tht' prac-

DEKKNCES TO TllK ACTION.

rontoiulcd, wouKl l)e an injury to tlio mljoiniiij,' property

of the lessor; this wiis argued, hut unsuccessfully, to

he a reason for refusinfjf specific performance, l.cii.li

V.C. saying that it was not necessarily a nuisance: he

left open the tjuestion whether, if it had in itself lieen

a nuisance, that would have l>een a defence in such a

suit.

§978. It seems that under the Irish Tenantry .\(i<

the hreach by the tenant of covenants in the lease will

not l)c a luir to spei;ific performance of a covenant lni

renewal.' Certaiidy they will not so operate unit >^

they l)c <j,ross and perhajts also wilful.''

iii. W/ii'ie spirific iierfonuaniy wa-" ijrnnti<l <im/ ///< ijii- --

tioii of' finnr/t of fin'innnt^: hft for (h<i'<ionat Faih'.

§ 974. Where the Court of Chancery foutid sudi a

conflict of evidence as left it in doubt whether there

had been such a breach of covenant as to render it

proixjr and e.xpedient to refuse specific performance on

that ground, it took the course of directing the lease

to bear the date of the contract, or a date anterior tn

the alleged breaches, and required from the i»laiutitr

an undertaking to admit in any action which might

be brought under such lease for the recovny of the

demised property, or upon any breaches of covenant

to l»e contained in such lease, that such lease was i \e-

cuted on the day on which it should bear date.

§ 975. This practice was first introduced by the case

of P(tin v. Cooiiilis:^ it was followed by the Court of

Appeal in Lill'o' v. Lejjh:* it was discussed, adopted,

and approved in Rankia v. /^«.y,' and had thus become

1 Traut V. Dw-jer,'! Bli. N. S. 11. ' ;} De (1. .V- .T. 'JOJ. Cf. i'""."

See, however, Thompson v. Gmjon, v. Lovtgrove, 8 De O XI. li- <i. a

5 Sim. 65 ; aupra, S i't')4. r-
•'''•'>">-

• •! De O. F. \- J. Oo. Sir. i ",

• ^ ' ' iayjitz V. roriunr, Si hca\.

'
1 De O. & J. 34 (8. C. before Browne v. Manjuia of Slu/o, V Ir.

Stuart V.C. :i Sm. & O. 449). Ch. li. 1 ; Vartan v. Burij, id. :^T.
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tilt' well-estiibliahed practi<'e of the Court of Chaii-

rery.

§ 976. It would l)c proauraiituous to imjuin' wliother

the Court (U<1 wisely iu direiting deeds to boar false

dates,' or in requiring persons to admit as a fait that

whieh was not a fact. Hut it may be alluuable to

rejoiee in the expectation that, under tli<' improved

judicature now in existence, no .such (.Iccn'cs as those

last referred to will be made. The High Court will

probably tleeide the whole case at once."

Aiiti.i.

piitcd

prtti't'KM'

iiiidir till

Jiidicn-

tiiri- Vct-J

iv. Gill'ml princljdi/nrf/nr illiisliiiti<l,

S 977. Other eases have arisen which illustrate thi'otb.i

, . . , . . . .. illu-ti,i-

<' •>erai principle, in cases not arising out oi contrac-ts tion

tor leases. iirincipio.

Where ai -tato was sold upon the condition, amongst

others, that immediate |iosses.sion should be given, and

Ml the course of disputes which subsc(juently arose about

tlic title, the vendors tendered the purchaser his deposit,

•'••iiiiiuded back possession, drove the [tun-haser's stock

ofl" the estate, and gave notice to the tenants not to

pay their rent to him,—this was conduct inconsistent

wiMf the ccmdition of the sale, and was hehl to operate

as ;i bar !o specific performance at the suit of the

Vendors.^

§ 978. In another ease it was thought by Lord Ciau- niiuk.tt

wurth doubtful whether a liill could be maintained for^'

the .ipeeific performiiuce of an award after the plaintiff

had taken proceedings to set it aside.*

§ 979. Where a vendor had given notice of his inteii- ^^';/"'« v.

tion to resell under the i-ontract, it was hehl that he hail

' The friiuduleut making uf a

ili'id with a i')i8c date ia, or may l>e,

I'T^ery. i^eg. v. Ritum, L. It. 1 C. (
'.

l;. -100.

- In Ireland, however, the prac-

tice was followed in a modern cas<>.

Mclhuy V. Tniill, [IS'.iS] 1 I. I!.

45',i, 1«0.

' Knatchbult v. (iruth-r, 1 Mad.

1 :..•?; 8.0. ;} Mer. 124.

' Ulackett V. JIateg, L. H. 1 Cli.

117, rever»ing ^. C". 2 U. & M. 'JTO.
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Uailuay
comiKiiiy

Small
llroilf•lle^

of Kootl

fitith.

pivcliulfd himself from afterwanls seeking for .spfcili.

I)eiformiiU('C.'

§ MO. Again, a railway company <-aunut tii-st oiit^ r

into a contract for the pun-haHo of laml, tlion tiiko

pro4'ceding8 under their eompulHory powers in a \\;>\

which asMumcH that there ia no suhsiating contract, aiiil

then fall back upon and seek to enforce the original

contract.'

§ 981. Still it ia not every breach of good faith wliii h

will prove a bar. Where the plaintiff has been guilty

of small breachea of good faith, for which the defcndint

had a remedy in his own hands, and where, if the intii-

fereuce of the Court were refused, the plaintiff would b •

without any adequate remedy, such breaches of goml

faith have been held not to be a bar to relief, though

they may affect the coats.*

' Iloyou V. Paid, 28 L. J. Lli.

555. Dictinguish I.awjhtoti v. Port

Erin t'ommiaionert , J. <)., [1910]

A. C. 565, 50!».

- Btdfordiiitd Cnmhridge Railu'ty

Co. V. StanUtj, 2 J. & H. 7Hi.

' IMinei V. Ktiitern Coiintiei /i'"'-

way Co., 3 Jur. N. S. TM ; cf. //s.d.'

V. tt'otMl, V2 Cli. D. 005.



CANADIAN NOTKS.

I.nisc Hill liirniisisli lit iriHi At/ni niriit (n Cniirnf.

Ill fnlii/iiiii V. .S7. llninfiK, , 17 .Mini. ."»!»:{. it wjis Iii>h|

llijil a |M'f.s(.ii WiiH not cstKiipcd liv ciitfi-iii;,' iiihi a lease
of lainl wliitli has expireil liefoi-e (lie rdiiiineiiteiiifitt

i>r the action from Itriii^i Ufi an action for s|M'citlc per-
foriiiancc of an affrcenimt for the sale of the lainl to him
liv the IcsNor allf;;e(| to have heeeii iiiailc hefore tl-f

si;;iiiiiy of the lease. /', r l>liip|M>n .I.A., the cxistcnct-
of the lease v ;<s not necessarily inconsistent with the
cMiitrait of sale, anil, therefore. <liil not create an
IStOpjM'l.
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CHAPTER XXII.

.\<»\.|'KKK(»KMAN(K OF fuXDITIONS.

ContraLts
not to bu

porlormcd
uiitil ab-

sulut«.

§982. A coxTKAi'T may Ims originally concUtional,

iiiiil tontingent upon the performance of some act or

tilt; liappeniijgof some event. Where that has occurred,

the contract liecomes al)solute, and rests on the same
tooting for all purposes as if it had heen originally

made positively and without reference to any ccm-

tingeney.' Hut until it has thus l)e(;ome absolute, no
jH rson can Imj entitled to call for its j)erforma!ne, or to

sue for its non-performance.'^ Where, therefore, the

contract is in its origin conditional, it may afford a
'.Tuuud of defence that the condition has not been

IH'rformed.

§ 983. A case before Lord lioniilly .M.R. may be inbtaucts.

<itiil as an illustration of this obvious principle. The
lol'tudant agreed to take a leasi; of a public-house from
the plaintiff, provided the retail licence were obtained,

ami the plaintiff agreed to use his utmost efforts to

u!)tain this licence. The defendant entered into

possession to (pialify himself as a publican for the

liiuee and obtiiined a licence from the justices, but
un.ler compulsion of the justices and threat of refusal,

lie uave to tiie justices a verbal promise that no ex<'is-

able liquor should be sold for t-onsumption on the

I'lemises. It was held that the condition was not

' l':r Urd llorailly M.R. iu 1 Giff. 216; .3 l)c G. & J. 334. Cf.
.i:::!-rl = n-iiii! (.'•}. T. Ware, 23 Bcav. Abbot v. blu,, . a W. R. fi72 ; Dumjiui
''^*'-

V. fiidmouth Railway and Ilarb'nir
- -^oll V. Corporation n/Liverp-ol, Co., U W. 1!. 3G1.

K. 2 I
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I)erft)rme<l ami siHcific performauce was rcfuisctl* Ag.iin.

ill tlie cam- of a rovouaut t<> ivnuw a loasc it was licM

tliat t!io iKJiformance of the iiovenaiits t«> ri'puir was u

coiulitiitu precedont, an.l tlie hrearli of tlicm tonsti

luted a (lefoDco.' Hut whore A. had ugrci'd to pun ha>r

from li. tlif lca;-,e of a pul>lic-hou»c on ronditioii that

a iiiortj^aj^ct' of the lease w«iukl consent to ae(e[tt A. .i-

mortgagor in plac of IV, and the mortgage.^ at tii-i

refused, Imt afterwards l)efore the date fixed for >«m-

pletion gave his eonsent, it was hchl that the eoinhtidii

had heen duly fultille.l, and that A. was not justiliiMl

in treating the lontract as at an end, ou the grnimd

of the mortgagee's original refusal. In sueh a m-v.

the eouditiou is one whieh may, generally, Ije fultilleil

at any time before tompletion.*

Londia.n §984. A eoutract mav Ik; conditional eith'i hy

'mpUed.'"' express words of condition, or be-jause the Court, u)

a consideration of its terms, gathers that to haw l.cii

the intenliou of the contracting parties. This is ut

course a (piestion to be decided on the terms of ea.h

.M.ntraet. It will, therefore, l>e suttieient brietly to

allude to two or three ca.ses of practical moment.

§ 985. In a recent case there was a contract to -rant

a lease to a nominee of the plaintiff, or to a couii.aiiy

whi<-h he intended to form ; he had not formed the

company : it was held that his naming a nominee ami

the acceptance of the lea.se by tlie mmiinee coustitutiMl

> Mo,llt„ V. SnowMI, Z'J Bcav. ]Jarto„,[lWJ]l VAu 26l,-lWK'...r,

CU, iiflirmei'. 31 L. J. Cli. 44 ; 10 a tenancy agreement i;:ivu tliv j:.;;-

»V. U. '.'4. Distinsuish Tinlcastir tiff an uptiuii to iiurilia>i' ihi •'•-

Tuwtr lireu-ery Co. v. 117/sox, [1897] fen-lantV intorcBt in a iiuuf'c, pinv ilr:

1 t'li. 70.">, wliere tin- nature ami

extent of the vcndur'te obligatiuuit

under a contract for sale of a licensed

piiblic-hoUM' were di»cUR«ii. See,

too, lie WardaiidJvnliiii's Vuutrad,

ri'.iO'.'l I I. 1!. 73.

liastin V. Uido-tll, 18 Ch. l>.

•j;!S: (iverilkv. i'urAe/, .1. 1'., [I'JlO]

A. ('. 3o.<. Distinguiuli Starkey v.

tlie plainiiff Bhould iu the miMm.ii.i

" have duly l«!il the taid rent liirily

reserved," and it «a» heM ti.ii

" duly * did not mean " punctu illy,'

and that all o.niUtious prwwidit ^

the exercihe of the oi'tion Imi l"' :.

rierformeil.
'

' Sviilh V. UiifUr, [VX\)] 1 y. !i.

C'J4, (i'Jli.
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« fOiKlitJon pret'odetit for di-fault of wliich he could not

ohtain judgment.'

§ 986. In tlio east' of rontnictH l»y riiilway ronipanifH, luiiwuv
.

,
. •

1 <• 1
contrijct-

tln' (lUCMtion liaH Honictimcs ariHcn liow far tiny are

conditional on the fomiiition of tlio railway. In one

(•(iHc, where a lorajiany Iteforc incorporation ••oiitra<'te(l

witli a laudowncr, the contrai-t provided for a l>riili,'e

oviT the railway, a <ortain deviation of the line, and

other works entirely dc|>endent on it.s formation, and

also for the payment i>f 4,500/. a-* punliasc-inoney

fcir lertain land-s to 1h' taken hy the company, and for

ninsequential damage to the landowner's estate. Tlie

iHiitruct was e.xpressly conditional on the .Vet passing.

It pa3.sed, hut the railway wa.s ahwidoned, and tlie

time for taking tiie hinds had e.xpirctl. Nine-tenths

of the contract, as Knight Bruee L.J. remarked, had

I'donie impraeticahle hy reason of the alnindonment

of the railway : and the Lords Ju.stiees, though not

deciding the |X)int, evidently inclined to the opinion

that the ctmtract was conditicmal, not only on the pa-is-

iiig of the Act, liut on the making of the railway.' Ami
in the 8ul)flji|uent ea.se of Lonl Jiiiiifs Htnart v. Lttwion

<itii} North-Wi-'<tirn liailirdi/ ('<.,^ Lord Cranworth L.J.

o.\pres.sed a similar opinion. These cases have l>cea

douhted,' hut rather on the point of jurisdiction than

of the construction of the contraets ; and they have
< citainly reeeiveil great support from the case of Gtuje

V. Xrtnmirkit liailmiij Co.'' There the company had
covenanted with the plaintiti" that, in the event of a

liill for extending their powers being {Missed in the

tlieu j)resent session, the company should, before they

Il'<7/i.(,„> V. nris<; Cli. 1).

111.

- lIVWi V. Direct Londnu mul
i'oihmimth Jliiilway Co., 1 Dc(i.M.
V ". •".'l, incising S. C i' liii. IL".'.

I DeO. M.&G. 721. This case

ii. the Cimrt Mow is leportwl, 15

lioav. .")l;!. Stf alwi .'> ILL. (
'. '•i'll.

' llnvki « V. Kiisleiri ( 'unntitn Itnil-

ira/i Co., 1 He (!. M. \- G. 7.!7

;

S. (,'. .-) II. L. ('. :!:il.

18 ii- 15. 457. Stu iii.so Kdin-

hiiif/h, Pirth, and ruwlne liailmitj

I'c. V. Vhilip, '1 Mac<i. 514.
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hIiouM enter uii any iwrt of the pluintiflTs lantl, pay

him 4,'.»00/. pmrhaHe-moncy for any jwrtion of liiu luii'l

not cxiH-eding forty-three atrcH, whicli the comiNiny

might requin- ami take, ami 7,100/. as hiiKUord'H < inn-

jKjnsation for ilanmgca arising hy the Hcverance thorn d,

It waH held that the fovcniint was not for the paynunt

of an absolute .sum as ii <onsi<leration for the plaint itr>t

withflrawing his opjM)8ition, but a payment as purthiis.-

monc^y ami compensation for severance, which c<mM

not l)e duo when no land was reijuired or taken, iiml

no severance ctTectcd for which compensation coiiM

arise. In the case of Tlif Scottifih Xcrth-K'isleni Hid-

way Co. V. Sfi'if'ttrt ' the House of Lords arrived at ii

similar conclusion upon the contract there in tiucstiim.

Waivor. § 987. The i>erforraance of conditions precedent may

of course be waived by the persons tmtitled tn tlirir

performance ;
* but any waiver to be binding must bo

made intentionally and with a knowledge of the circum-

stances of the case.*

It may here be noticed that in Ifairkslv;/ v. Oiitnim '

it was held by the Court of Appi'al thit the plaiiititi'

(purchaser) might waive certain provisions of the ciii-

tract which clearly were intended .solely for his bciictit.

and thereupon migtit have specific! jHjrformance of lln'

rest of the contract. But in a subsequent case,' wIhii'

the plaintiff (vendor) and the defendant (punlia-i r)

had signed a memorandum of agreement for tlie sale

and purcha.He of a leaselmld property subject to tln>

preparation !)y the vi ndor's soli(;itor and completi'iu

of a formal contract, it was held by Kekewich .F. that

the stipulation as to a formal contract was not iiei rs-

surily for the benefit of the vendor alone, and acioriliiiily

c 'Id not be waived by him.

' a M«cq. a8L'.

! flniUun V. xViVA.,/iir.)i,r>.Jiir. tl'JO.

' Earl i/fkirnlty r. I.uiutun, < 'hat-

ham, and Ihictr Uaihvay Co., L. H.

2 H. L. 4.$ ^S. ('. 1 De G. .1. A S.

•Mi ; :t ib. '-'4).

* ri8'.t2] a cii. as'.i, at t«p. :

a78. cf. dtt^w-o, i 8r.o.

•• LloyJ V. Nowll, [I8!i.".] J '

744.
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CHAPTER XX n

I

rNrAl'ACITY OK THE DKFKNDAXT TO I'KRKuKM Ills I'AHT

OK TIIK toNTKACT.

§ 988. Therk aro t-ertaiu caaes iu which the contnu-t * "I't^'t

is construed to be conditional on individual taitacity, or ti!maiCu

on tiu' continued existence «»f some state of fai-ts orA*'"'^"""

thing. "ContrartH for peraouid service, for mattvr.H

ilijH'iident on |)orsonal capacity, an to write a l)0<jk or

paint a picture, are conditional on the continuance ol

thf ability, mental or corp<jrenl, to perform them." ' 80

again, where from the nature of the contract it appears

that the parties contracted ui>on the footing of the

txisteiice at the time of performance of some particular

specified thing, and there in no express or implied war-

niiity that the thing .shall exist, a condition is implied

tliat the party to do the act shall be excused, in <'a8e

lii'fore breach [terformance l)e<'omes impossible by the

perishing of the specifietl thing without the tlefault of

the party. This principle has been applied to a con-

tiact to let a music hall, which was destroyed by fire

liefoic the day arrived;" and to a contract to sell 20t>

tiin.s of jjotatoes grown on particular land.'

§ 989. All these contracts, being conditional and not s>i<^'> 'on-

positive, are not within the rule that, where there is a cwmot fa-

positive contract to do a thing not illegal, the contractor
^"

must perform it or pay damages for not doing it, though

' Per Bramwell B. in /Ml v. 2 T(iulurv.Val.lirefl,3U.i:».H'2r,.

Wright, Kl. B. & K. .It p. 778; ^ JJowell y. CotijJanU, I Q. K V.
h'lisKinl V. SpiriK, 1 Q. B. D. 410, 258. Sw also Apfihly v. Myr:,s,

^"- L. It. 2 C. P. C51.
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it litt.H iHTditii' iiii|M>HMililt' (In Mvh •••(iitrinti* ii<> ui iimh

ran Ito iiiaintrtiiit'«l, wlivthtT for ilniUHgcH m- for hj»( jth

[wrfnriniiiwc.

§ 990. lUit ill .iintractrt p<.«itivr au<l not roiiilitiuii.il,

th«! iiiinpiirity of tin- ili'fciKlaitt to jK'iform lii-* purt ul

tlir «'oiitratt, wliilnt it fiiruiHhcH no iin^wi-r to an iftK m

for «lama^' •»,' atlorclH a ground of drftMu c ugaiiiHt Hp.. iti.

|i<Tfori«an(0.' Tliin lontnition ilm'H not, lilvi- that m

th«' ciifk' of (oiiilitioiial contractM, rest upon tlio natun'

or terniH of tho runtrai-ts, nor, likf that j^roiiinliil on

thr rajMii;ity t>f the phiintitf to |Kitoiin his part. I'-i

uj)ou any principK' of juHtirc that ojmimI' s in tavoiir nt

the (lofcntlant, Imt U l>a.st'<l iijH»n tho nf<<'H^ity of thr

• aHC arising out of th«' nature of the rohtf rt(»ught.

ln«taui... §991. When' a lull vas lilcil against the pn.x i-i'uml

i:onnuittco of a projertod railway toiu|»auy for tin; spo itir

I>irformance of a 'oiitra't to <lolivor to thf plaintiti a

certain nunji r of strip rcrtilii-ates ; thiTi' Iwin;,' no

allegation that the flrfomlant!* had any s< rip whirh t! y

••ould deliver, hut a Htatenieut from \vhi<h the lontniiy

might rather he inferred, a <leniurrer was alloweti mi

the ground that the hill did not show any eaparjty in

the dtfendants to jiertnrm the loutraet.' So wlai.' a

defendant showcl that he had sold the [irop«'rty in

(piestion for a valuahle ronsideration to a third party,

no performaiKo eouhl he enforced :
' iiid so aguii,

assuming that a eovenant to pnxhue deeds ran he

ol)tain(d hy way of speeilir perfornuinci! of a i-oveuaiit

for fniMier assuranro, it se«nis that thc<'.iurt will nut

attempt so to tarry it into cBcct wIhtc the tleeds are

not in the proposed covenantor's ptjwer."' Sti a„'iiii '

contract hy directors to accept shares in j)aynR'nt nt

' //<(// V. Wiii/hl, Kl. It. .vr 7-»ti;

ItlllWH V. linljul JlHIIIUIlCr < o., 1 Kl.

\- KL 85!!.

• I'er Lord Hanlwicke in W/"/i v.

.'<milh, 1 Atk. 573.

^ ('ulniuhiif V. Chichfstei; 2 I'll.

'J7 ; Fni/Kmii V. H'('«<ii(. L. R. J I !i

77.

17 Vex. •.'7fi, II.

' IMUt V. Middt'iiii,, I i: -,.

_M.).
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calU Ix'irJit K'K'illv ini|N>««uile of jh rfnrmAm '• iHniiot Ik?

ini<irieil.' Anil wh-ic n cluiritftlili- '(.ritoiatuHi, whi' li

lijiil nt jHiwor of MflliiiK i'.vopt uii'lf-r flic f hkN < 'Iihihi>s

A't, .niitriMk»«l tn Htll Iftijfl witli"vit liiivitiu tin' |tri'«'

-I'ttloil in tin' m;iufi'r prfH- tjUmI In th'' A>t, tin- Conrt

ivIUMt'd t«i tlw reo H[»«riHc p<rluiiiiftii' «?•'

§992. Av'iiin, Itiiift'-y HU[»«'rvfiiiii;^ altor the mitrn't

aixl U'fon' |M>rt.iiinmi<' may picviiit rlu» luiiati'' tVoni

iliiiti;,' It iKMrtoiml art in |nTr<uniaiiit' of i» idiitrait, .i-<

.,'/., t iiti'rii.n into a rnvfiiaiit I'l r -|iiit't frijoyim-nt :

'

tlniu'.'li uii.l.r th. Lunacy Act. Ih'JU, the t'oiiit may

vi'Ht i!i the phiinfilf the projHjrty i ontraiteil to !«• -"I'l

hv tin" lunati'.'

§998. It U inuuftteiial t'm thi-t piir|x»-*e f'uit tlic

U'tViiiiant is the author of hJH own iii'apa'ity. " l*ui

till' I'xtieiiw caHc, sttiil KimlfTsh-y \'.t'.,' " of a Vfn<loi-

liuiiiiuj.' a titlfih-'tl : thi'<'"Urt « oitl<l not niaki ,i decrff

that lie hIiouIiI ileliver it up, anil he iiiiprisonetl if he

<liie-* not.

'

Ijinii'

IVfrii

l.tnt

uubor cf

III < own 111.

. iip* itv.

§ 994. It in not iiei«'s.xary to the .s|ie<itir jK>rfoinian« e

th<

nlii'ii tu

•la roiitrai t, that it »houltl he une whi'h the nartiLi at ikijuiIk-h

the tinie of cnterinji into it lunl the jiower <if .anyii :

into etfert, nor one with rt'^raril t<» whi<h it <h peiiils on

tliL'iiiselves iilolie \vln'ther they WouM evt-r liC ahle fi»

perforin it. Fur where a party enters into a .ontrai t

withotii at the time havin;/ the [wwer of piifniniiug it,

ami afterwarilrt accjuiie.s that povvtr, he h houiul to

perform the rontra<t he eutere«l into." Therefore a

ili'teiulant laiinot oltjot at an early sragi- -if an attii >n

t'T spi'i itic porformaiiie that he has not tli<' interest h<

' /-.V/m v. Chhivi, 2:> Ik-iiv. •'•.:, liin.

S, ..;»,! .v., „>,'.' V. Il'tfc,(tc, li'J L. J. * J{ r.i.j.n.i, [\--\<l] I d: '

111. Tl. f.-2M.
- Wiji.mlf Itnihcaij Co. v. I>nn- ' li> Sanni! v. 11 './.</., '."j I 1.

,u,.gtun Hospital, L. K. 1 »'h. -ViX. I'll, at |.. 73.

^v\,uni, iiruiijtmi 'j<i.i uud iVait) i'u. " /<'.>>'/ /i/.; '. . .i/.;. .'....•, :!!.!..• .

V. h;nr„,'r„, :tl Ch. D. LM'.I. lUl, liH; ' «r/'« »• •"'/.'"•". 1'' I- •'•

<'uii-j»r V. llarmci; 57 I.. J. tl.. Ch. -^7.
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IUuitr«

til* |>rin

dpi.'.

Apnll-

catluD
ti. |mr-

liament
r«|viirod.

itr.rKNci'^i It) THK AcrriciN.

b«» i'fintriKl<'<l to Ht'll, AM \w t-nnnot In' |)«'r'nitti'<l t>> «iiv

tliat In? »Uil not mc»ii U* iu!t|iiiri- timt iiitiT«'«r.' Aul

no wliert' a «lcf<'iiiUnt hH<l • untrin tt'il to yivi* n «. ri.un

itulenuiitv to Im« Mei»in'<l on real I'Mtfitf, nml nlk'j{«'<l ili it

ho biul not n'nl futiilf «»f nuttiiient vhIiio, iuhI riiiit.ii.l< I

I hut till' pUiiitiirottf^lit to a<'<-)'|)t H |MrMoiial iiiiUriiriiiy

it wiiH lit'M tlmt ho wiiM IniuixI to punh-iHC t'*>al t-otati- ><;

Biittii iciit valm-,'

§ M6. Tho Kitmi' principle w cxemplitii d in n > A^r

which wiw tlwiiloil ii i!i«! ."Mth yoar of ("inr'-H II

huriuK tin- oivil wjifm, the tlu'ii Duko of NowcnHilr h „|

•juno nhroail, and whiUt he \\a» \\\\\a ahsoiit, tho <li'.< ,
.

ilaiit, who WHH hiH heir apparent, without niith'>tit\

from tin" tlioii l)uk«', i«c)lil and conveyed to the Mlaiiitit!

eertain entatCH of the I hike, and roeeivod the punha-..'

money, and apoliod it for tue henclit of tho fainilv

The defendant having Hulmcijucntly HUeecedcd fu tli'

duSc«<lom anil the o>»tftte.M iji question as heir, he was. '^y

liOfil Nottingham, held IkiuihI to umkf j^ihkI hii ..ilc,

and was dcereed to do ho aeeordingly. ' At the tiiiit

of the eontrai't, Hpeeific performanee would have Ih'< u

imjK».ssibIe on the part of the defendant, Imt it had «ii!'

8e<|Uontly iHjeomc i)o8«ib|e liy tho devolution of i!i.'

estate eontraeted to lie sold.

§996. On the same principle, the Court will not m
all CS18CH consider as void, contracts, whether '»y piiv.iti

persons or companies, which re«|uire the int«rp<»siti<»ii (t

the legislature before they can Ikj carried into eH'eit, aiii]

aeconlingly will i:. the meanwiiile protect the pr«»p< rty

in issue.*

' /'ir Lnrd KMoii in Hriirn' v.

I»''irnfr, 14 Yen. ll'J.

- ^Vall-r r. IUin„s,:\ Ma.l. 247.

' ClaytiiH V. Ihikf iif Sewiru,tle, '1

( n?. inCh. 11'.'.

' OTxai Wciirni i;r,i;u-aif rV.,. v.

liiriningfuxm and Utsfvnl Jiirn-Hnii

8t. (.iiinanlK in llavkr^ v. /.'(-'i .

Coiinlim rinihiiiy (;., I IKM). M, A

G. ('."6
, DeV'ttiih v. Jlion-n, :;ti I. -I.

C'li. L'.3; 4 W. K. 7H;( (W.1.K1 \.i :,.

Frtdrriek v ('orteell, .« Y. Sc .1. 11

An Ui ccntractn r(\]iiirink: |)r.i|»i-«'l

It-)^lltiftiiutl lu leirivl lilflil if:;;il. •'

Mayer of Soririeh v. Sor/vl/: /.•('•

RaHti-atj Co., 2 Ph. 597 ; f^ L«ml xmy Co., 4 F.I. A HI. 3!i7.
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§997. With rpj^»rtl Ut u'«l c««utr. tin- »t«tii ;»J

lli'ii \'III. <•. '.» jtiTvi'ritw llir rnl" i.f a |ir<li'inU;tl right

to Inml l*y ii |mtm(MI <>ut <>! [XHtm-HMic >n ; hut ii' u |M>rM<iti,

tiixti'Atl of H4'llin^ a |ir«'ttinle<l riKl't, <<(iitraitj« <>n a

niiniii futuiv (lay to oiiivoy an iHtati-, aiKi lir i« mi

tilt' <1»V |M»»tl«OI*««i| <)( It, till* rotltnn t tt|)|H>MIM U.it to Ih'

uilliiii tin* (t|nTiitioH of thf Httttutt', aiul Id Im' MihUii;,'

on Itoth jmrti«-«.'

^ 996. AikI ho il.to with II ' to

|iH»ility of I'niitiiMt!^ tot thi' I niuU

!it till' tinu* ill tlit> |Mn«H«'HHio> '

'

I ^tiibliHlii'd ;' HO that, iiotv ;<» iin' i

i-ioii of J,oril Maf<li'«(i<'l '
'.' I '

iirottaltly In' fiifoifci!, . i " ,

the |uriMli<'tioii of tho ( i

'

t) 999. Ah th(< cuti'U'tu '
. i

l.e. It tliiiij( nnpoiwihh' to jn. hup . •
i. i, I

< iitiTctl iiit«» u cotitrnct to tlj I' I!,

"Hch )ii<u.'Ut in iit'ccsHaiy, will ui^ , .

tiiiinot be pHK-urt'd, Ik; <U'cre»,'.l to ohtaiii it. and tliin

|Hrf<inii an iniiM)»M»ihility.*

§ 1000. Whiu'p thf hu.Hliaii'', t-r huMltiiud nml wifr,

li.ul t'litorcd into a coiitnut to Mil thr (stati' of the

witV, the Couit of ('hai;<c'ry u.-<e<l forraorly to th-ctw

til'' huHl.aiul to iitXMUkc his wife'i* "loiiwut, and in default

foniaiitted him to gaol uutii »!.e yielded.* But the

alcunlity of inch a eou. ,j ih ohviou." ; l»ecttUMe the

\\'e>llhtivll V. '/<rcri»7, IJ Vi< al

K«Ut<'
li.il UlB

j^.hmIm, th" ••"•"I"

lull III l"--

•"rMiiy Hot ,r. .1.111 . (

• li'ci-

li now

! 1 under

i~. If may i irmMi'

who luM

of whiih

u( tLlr.l

imrtien

U.C nU"h eollHellt

Sail! of

w I (•>'«

r»l«U'.

/»• MnliH'i V. Siir.Ditit, 't It. iV

U. «'.'0; anil ««• flirt liir « I" tliin

-r itiili-, luprti, I 2.l.'l.

JlibU'thinnti y.M'Moriti., .". M.

\ \V. If,'.'.

I.'wtdfe V. Ilutlir. ."• Viu. A!if.

'..W |)i. '.'1.

' Hnlrvff.1 V. Marfhnll, io 1|. t,. c'.

r.'t ; auj mx | 8'J. $uj>rii.

//iittT. V. (irin-ye, 1 M»u. i ; O'rey

V. l/f»ktth, Ainbl. 2C8 ; S. C. a UuruV
Ki. I. Law (Itth e<L), t;'J4. See alio

|i. .'til M'irth V. Miliiifaii, A '

N S. '.(M l\\,H,\ V.C.); ll„,u,

atutrlif, G W. It. •-'<'«; ; '^7 I, ,'. ..

ljt»i M tint V .l/nira, « I.. CI,. I!.

.17; aiul WillnfU v. ISartjtr, 1".

t.'li. 1 1. IMS. IHntiiiKuiih A*(«rA V,

Himpimit, 1. Ii. 5 Ivj. lilS.

* tiarringli'H v. linrn, '< Vin Abr.

517, 1-1. 35; ;i. ('. •-'

K^i. (a... AUr

17, l>i. 7 ; //«/< V. lliirily, ,' •*. '.V in I.

187; Danitt v. ,t./a»iji, Aiubi. 4'.'.">j

Mvrri» V. Hltp/irinon, 7 Vc». 474.
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Court of Chaucory wa.i thus putting all tlu; cuinpuinimi

it coultl upon the wife to induce her to clo uu act, of

wl.ich the oiwonre is that it h done without lompulnion
;

t' !' Court of Chimcery was ili«trc8«iijg her to give Ik r

consent, whilst the Court of Common IMea.s w;is

examining her to see that she was nrting from I'nc

will iiloue ; ami it accordingly iM-cume estaldished tliit

the Court would not interfere spocifiially to perfoini

i'outra«-ts where a wife's consent was re(|ui.site, aii'l

she refused to give it' in a ease deeided in the yi;ir

18(51),* where a hushand, who had oidy an estate /.,

outi)' I'll- in property with the poHsil)ility of a tenaih

y

l»y the eurtesy, the remainder in fee on the deterniin;i-

tinn of the imrtieular life being vested in his wit.',

entered into a contract to sell tlu^ fee simple (of wlii( h

- he wiw at the time of the eontra<'t helievcd hy the

purchaser to he the owner), the Court hehl the husliainl

bound to convey idl the interest that he had, and to

make compensation to the purchaser for the v.ife's

interest, which she was not bimnd to convey. Hut in

an almost contemporaneous ease,' when? husl)an<l mii'I

wife agreed to sell the fee sim[)le of au estate wlii'li

on the face of tin; coutmct was i:learly the will's

estate, and she afterwards recused to convey, the

purchaser's bill for specific performance by the IiusIkukI

at an abated price was dismissed by the Court ':t'

ApiK'al in Chancery.

Kxocuuoii § 1001. It must not, however, be understood tliat

'"""• the incapaiity of the defendant to perform a contrail

literally and exactly in all its parts will enable hitn to

refuse to i)erform it in substance. The [)laintiH' !ia-

in many cases the light to call on the defendant tu

' Jtryin v. Wuolti/, I llro. 1'. C.

is I; Kmeii/ v. Wiis>, S Vis. :a\:>:

t'i„l,rlrk V. < orwrti, .! V. \- .]. .M t :

lliiWill V. (Imryr, 1 M»il 1 ; ilurk

V. W'Mhi/, in 1». 1'. 1 Mi..i. 7, u.

;

Mm till V. M.l.hell. 'J .1. .v \V. 11.1,

r.'5; ;«<• l.orU MaiiBlield I'.l. i

I),n;\ V. June,, 1 N. II. L'ti'.).

- llillir» V. W(KmI, I,. I!. -^ Ivi

r.'l. Sir infra, §§ iL'fi.! -l-.'tiT.

• C'(i»(/' V. iriM-(«»OH, li. 1!. •">
' li



IXCAl'ACr- '»F DKFENDANT TO I'-.IIFOUM CONTRACr.

jHjrform the "outract us l>eHt he run, though the

tlefcndant'.i .mapatity to perform it fully might hf a

liar to him, if ho filloil iho position of plaintiff. All

the fuses in which the plaintiff fnforci'H a coutract ho

far 118 the <lefeii<lant «!an perform it ami olitaina

.(unpeusation from him for the nart uiiperformetl are

instances of this.' Some other cases of the .same sort

may he mentioiietl.

§ 1002. If two tenant.^ iu tail in rommon w«'rc to

contrait to sell an estate and one of them tlieil heforc

completion, the issue in tail of the one .lyint; would

not Im! l»oun<l hy the eoutrait ; hut it seems that the

pur.haser n>i«^ht, if he chose, si the survivor for a

(•oiiveyance of hi.s moiety on iwiyment of a half of tiie

purchase-money.''

§ 1008. So in C<ir,}f v. Si,ifj'or<l ,^ in the Kxehe.|uer

in 171*5, when' a man exeeu etl a deed ati"eetinj,' to

convey lands therein descril)ed of the je-rly value of

'l-ll. to his servcnt, and no such lands * xisted, the

Court compelled him to convey lamls of ecjual value.

§ 1004. .Vud so if a copyhol.iir were to contract

to <irant a lease for a hmger term than the i-u.stom

iilloweil, he wouhl, it seems, he conifK'lled to eHectuat<'

luH contract in sul»8tan<-e, iiy from time to time

e.xccutin<r leases for such terms as he lould, till he

liiul nnide up the term contracted for.*

!j 1005. ErriiKffoii's casi," though not on a specific

[wrfoniiamc, is another illustration '>f this principle.

ill' had contracted for 9,000/. to build a bridge <)vcr

tlie Tyne, ami to maintain it for seven years, and

h;id entered into a bond in that sum conditioned for

liciformancc of tiie contract : the brid-^e was built,

l)ut thrown down by a flood ; and it was i md

1 Sff I'art V. cliap. ii. « 1257 ' /'uj/.m v. A'tN^.", '.' Sii). vV Gil.

.>...,. AM.

J-'i- l,c,r.l Uiiriiwuko in Alt.- ' iV,- Loni Ue.lf.sdali' in /''(ivs v.

<i'ii. V. Ihiy. 1 Ve». Sen. at y. L"J1. /A""^. - ^ili- •'^' '-•^f- •''''
•

/^'•'"'.7'""

.! S\v. 427, u. V. Aijmshi,-! llro. C. C. 341.
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Contract
modelled
DO aH to 1)0

Ittgal,

^^od^!lliu,

tonfiiii'd

to formal
matter-.

Coiilrurt

partly

luV'tll

datt'il liv

leni-la-

lion,

that no bridge on timt site couKl stand ii.c'nin»..ii

he filetl hia bill for relief from the bond; and a|Miii

his building a bridge ui>on a neighk-uring «it<' wli- 1,

it could Htnnd, and submitting to an issue of <ju<i„finn

d'uniiijicatiis by the chiinge of sit*', he was nli. v,d
from the penalty of the l)ond.

§ 1006. Where a contract is in its original fnim
obnoxious to difficulties on the score of illegality, hut

can nevertheless Imj lawfully performed in substaiir,

,

the Court will so model it as to effectuate thi.s |.ur|.nM

.

Thus it having l>cen made by statute illegal to coutnic t

for the tenant to pay the tithe rent-charge, a contiac t

for a lease, stipulating that the tenant should pa\ a

certain sum for rent and also the rent-charge, may In

carried into eflect by the Court by means of a i.a».

reserving as rent the two sums in the contract treatcl

respectively as rent and rent-charge.'

§ 1007. But such mo«lelliug can only apply t"

nuitters of form. So where an incumbent was urn It
a statute able to grant a lea.se with a rent payaMc
(juarterly, and he contracted to grant a lease with

rent !• yable half-yearly, the <'ourt declined to coni|M I

the lessee to take a Icine with a reservation of nut

p;iyable quarterly: the nuKle of reservation of nut
was held to l>e an essential part of the contract.'

§ 1008. The Court will prol)ably be anxi(»us to I'Xtrut.-

a contract n/ ///rv, .vlierc by subsequent legislati-n i

• niitract originally valid may have become invaliij in

part. Thus where a Dean and (.'hapter, prior to iii.

disal)ling .statute of i:} Eliz., covenanted (or the reiu u il

of a lea.se for ninety-nine years, and the plaintiff bmu-lii

his hill asking for a renewal for such term as tin ^ i-

IH.iatiou could grant under the statute, it was ultima!' ly

decided by the House of l.urds, m accordance with tia'

o|)inion of .Ickyll M.ll., but overruling the ludgnu i.t-

' C'liiftan V. ISralttsuii, •I"ii. .V - Jmkiiii V. '/)•

IWv. 140.
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of Lord Kiug, Lord Raymond C.J., and I'riof .T., that

the plaintitf was entitled to this a/ jirh relief.'

§ 1009. It Heem.s tliat in Home ciuw's in whieh tlie con- < omrart

tnu,t woultl Ix? ineapalde of heiug sitecifieally enforced ,oa,'t,, i*

in its very terms for other reanoii.s than iUegality, jt
'*'""•

may l»e executed l»y the Court e;/ pies, if 8Uch a phiii

Ih' feasihh.'. In one case there was a eimtract entered

into l»y tlie defcnthints within two years ti» inociirc the

heir-at-law of A. B. to convey cirtain c-itate-i t(» the

plaintitf, or w'thin the same jKM-iod to petition the

IlmiM' of Lords for, and to use their utmost endeavours

t I procure, an Act of Parliament for siihstitutiiig a

trustee in place of tlm heir, in ciise such heir could not

he found, or there was no heir ; on a liill filed for the

pi'rformance of this contract, the Court decreed the

ill f. iidants to allow their names to Ite used in an appli-

iMtioii to Parliament for the Act.' A contract liy a

piison to use his utmost endeavours seems to l»e one

wliicji the CoUit c(»uld r )t specitically exccuti'.

§ 1010. In some railway cases, the Court has shown luiiw.v

:i '^Toat inelinaiion to regard what it considers as the
'

'

'

-u!istan>;e of the contract. In <»ne case, company A.

iiintiacted with the plaintitf for the purchase of tlie

1 iiids re([uire(l for their j>roposed line, and tor the with-

ili.iwid of his opposition in consideration of 20,000/. to

i" [laid to him, in ease their Bill shouhl pass into law :

tlnre was a rival company 15., which would ri'ijuire

'litl'-rent hinds of the plaintitf: liy an agre<'ment, made
li'tween tiie two (!omj»anie.s durinii the proceedings

I'ltuie the Committe'" of the Commons, it was agreeil

tluii a reference should In- madi' as to which of the two
Inio sliouldhe carried into effect, and that the successful

rHni|»any should take to al! the engagements of the

<'ilier. The line of company \\. was approveil, and

• H'll'llffltll \. I>I,IH itl.'l I'hiiptii- I I'.O.

' V. t'aulf, Sel. (. ill Ch. (If, F,:-,l, rirk- \. <:.j ,r.}l,:\ V. ,v .1.
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I.

•iiiiiaiiv A.'h

IV refused to

t othcillUi'llJIH

Bill of lOlU]

wiMf not til

till- pl^iiiititf

rult'il liy Sli

s«l»scqiu'iit <•)

sidciiil tin-
I

|iaiiy sutHcifi

of ore of tl

(•oinpaiiv

tl

,• fr.

;.f

It' one <'otnpi

[.onl < 'otlfiil

§1011 ^vllll|HJ

oiii' iiltt r- to J,'IVi' all t

of tllr .iltfl-Il

suli'«t|in'iitly

how far tlif

aiici' <>

i-a>''

f tip

seem t

OIK' iiltoriiati

tnnt, (ii.) w
contract, l)iit

(iii.) l.y the

(iv.) Ity the

the inipossi

ca-^cs iniistl

i. "M.- ^ 1012. (
altiTiiii-

tivn oTW alternative
iiiillv iiii

po'^ il.lr the loiitraet

Bill wiiM aceonlinjjly witiulrawn ; eomi>aiiy

pay the pluintitf the L'O.OOo/., allej,'inL:,

r things, that it wax conditional on tip

>unv A. iHWMinj,', and that the lands re(|iiiii .1

ose eontraett'd for ; liut on a hill fihd li\

ajiaiiiHt tlietn, their deniurn-r was ..\er

adwell \'.('. and Lortl Cottenhani.' In a

ise, ho\V( ver, the same Vice Chaneejlor ciiii-

lassinj; of a Hill of an aiiiali;ainateil i nni-

tlv distinct from the passing of tli<' Hill

e compaiiit'H to relieve the amalgaiiLii' i

m a coiitraet hiinliiiji; in case nf the Hill "t

any passing.^ The decree was atlirmed Iv

am, liiit on a ditfereiit ground.^

here a contract is in the alternative, so ,1-

ection to till- party to jM-rform it, and mi.

atives is at the time of the contiact. m

liei limes, imjmssilde, the ([iiestion ari- -

•ontiactiiiL; party i« hound to the perfoiin-

alti'iuative that remains |)oHsilile. 'W

» divide themselves into (i.) those win iv

ve is impossilile at the time of the .III!-

here it hecomes SO sul»sc<piently to tin

liefore eleition, hy the ait of (iod. <>\-

act of the other party to the cimtrai t. 1 1

ill of a straiificr. ami (v.) those cases wlniv

lilitv arises after clei-tion. 'riicse ditlep iit

e hriellv considered.

i ) Where at the time of the cMiitract nii'

is impossilile or void, the party to cxe. uii

is hound to the performance of iheothti'

.'/
*•

Iifii't Ji'iiiUi

Mv. \-«r. '.•|.

ulinlyh

'III Illlll'lllltlU Hit

'1,1 sit r nii'l Itiiki u-

1,., '.iSiiii.-.'i;-l ; S, r.

\'. Mnni h'h/' I ittnl

iltniij < 'v., '.t Silu.

4 Hi.

;{ My. .V Ci. TSl. S."( ill', ^r.

a.t tl' till' rcMilts i.f aiiisLMiii it^. : ,

Kiiil 1/ J.iii hfi/ V. (Irntt .v.;.'/,.

I.'dihn,,/ ('„.. Ill H;i. liiil ; A'., ,
v.

.Iccittnutitfirt ^{nsur'tncf t n ,
'• i !

N. S. l.".l ; Kmihs V. I..'i>\ I II V

m.i;m.

^BBP
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lUiiiutivcaltt' .'liII WlHTC th liti(> fUlKUtlllll Oif II lM»tli W:i-

to pay 11 <t;rtain «uiu, or roiuler in cxoiution u jxt^"!.

who hull hcfii previously ilim liarKiil, ami tiie < uuf

hilil the hittir altrruativi" ilh-gal ami vniii, i' Aa^

ileriddl that tin- oltligor wan Imiuii'I to |>i'rfbrni ?''•

i.tlii'r, anil tlial not having il(»n«' so, the Itoml was |nr

tViti'.l.' Anil when' nii award ilincti'tl that a suni uf

iiione\ sliouM III' jiaiil or l)i' serund ti> Iw paid, and

dill not diHni' tlir scurityto U- given, and the t|UtTiti'in

WMS wiietlier thr award Wiis not void tor umertainty :

It was hild not to \>v so, mi tlic ground that if an

award direct one of two things to l>e done in the

dtri native, and one is void for umertainty or is im-

p()^>il>le, it irt yet ini unilient on the party tn ^K;rfornl

the other of them."

!) 1018. (ii.) The h-ading authority mi the seiond

class of cases is Lmiffif'r.^ ruse,* where it is laid down,

•that where a condition of a bond consists of two parts

ill the disjunetive, and l>oth an- possilde at the time of

the bond made, and afterwards one of them becomes

impossible by the act of God, the oliligor is not bound

\n perform the other part." < »n this case it may be

remarked in the first place, that the ease itself did not

leipiirc the enunciation of the principle,' as l.oth alter-

natives in tlie bond there imt in suit were rendered

iiii[M.ssible;" and in the secoiul i>lace, it is to be observed,

that subsequent decisions show that the primiple was

stated too broadly, and that even at Common Law the

intention of tiie parties has l>eeii gathered from the

particular language of each instrument. In the ca.se

(.1 Stiul/ii'lmr.^ V. Maiutcll,' the Court aaid that tlie ride

11. OlK'

altrriM-

li\o nil

ilrrol iljj

l.v till! ai t

of OikI.

' I uiii. Diir. rdiniil. K. '.'; lI'iV'//

V. /.7(i. i-ic(i/, Crn. VAu. TsO.

- li.i r„!,l,i V. Itiiri.., 1 1'.. \- 1'.

\W\: •_'! 1); S. I.. IMu

I list", MiH'ie, ;157 ; ». //. I:uti'ii \.

I.II itiilitri; Cro. I'.iiz. .I'ls; acxiicl-

in{;ly H''iiii>r v. IIVkV., '1'. Jou. ''•.

Ilitrl;iroifli V. Yonii;!. 1 l>rrw. 1,

1\.

' Sci- ilic i.iM' c. Cri.. ICiiz. ."v-.

I [.'nl II lyiu. -71'; Antii,.. 1

S.ilk. ITu.
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and reason of Ltmghter's auf ought not to Ik? tiikt-n *»

largely tw Cuke hiiH rcportctl it, but accortliug to ili.'

nature of the case ; and Tivby C.J. quoted a caftf in

whifh a bond wjis conditioned either to make u Kmm'

for the life of the obligee before such a day or to pay

!()(»/., and the obligee having died liefore the tlav, it

was hehl in the Common Pleas that the obligor wliouM

[Miy the 100/. And in Dniinmonil \\ Dukf i>f liolhui,^

ill an action on a bond conditioned to pay or neciirc (.1

the plaiiititl" or her children by William Ashe, her th< 11

intended husband, .1,000/. within six montlw after ihf

defendant shonld become Duke of Bulton.the defendant

pleaded that William Ashe died without having any

chililreu l)efore the defendant became Duke: but tin

pica was overruled, on the ground that the intention of

the parties must Ik; regarded, and that it could ii<v. 1

have l)een their intention that the money should ni>t h.'

paid to the plaintiff in c;we she shouKl not have a cliill

by William Ashe at the time of the plaintiff becomiiii,'

Duke, though if she then had a chihl, the defendant

might have had his election to whom to pay lli''

money.

§ 1014. And this view of the law was fully suppoitid

in a ca.HC before Kinderalcy V.C, on a promise itv A.,

on tiie marriage of his daugiiter with B., that he wmiM
at his death leave to iiis daughter an cijual portion with

his otiier children. The daughter dieil in tiie lifetinn'

of her father, leaving children, and this circunistan-r

was argued to be a disciiarge from the contrail liy m
a<t of GimI. But the Vice Chancellor held that tli.«

contra<t might have Wen performed in either of ia >

ways,— namely, by A.'s making a provision for In^

daughter by will or by his dying intestate: and tint

though the death of the daughter pn •hided him fnun

performing it in the first way, he was nut th-T- liy

804

Say, lil3. See also ;«/• Wuliiiettley J. in Murt y. .M<na,mh, Cr.
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ixoiHTnteil fi(.iii iM'rforminjf it in tlu> 8.Mon.l, an.l tliat

the hill, hy whirh the htiHluuid pmycd for an iipial shaiv

in the testators ri'siduary estate, wnw not on that •,'r..un.l

.l.nuirral)h'.' Ilin Honour, aftt-r leforriug to Hom.- of
fht' previoUH Clip's, PxpresHctl hin r)piiii„i, that it it

iiniK>8»ihli' to lay down any univ.rmil pro|>o,siti..n .itiier

way, and that I'ai^h aww niu-st dejM'nd uimmi th.- intention
..f th.' parti.'s : hut that wlieiv this inf.ntion is .Icar
lli.it onr nf the partie:^ .shall do a nitain thiiit,'. I.iit h."

is allow.d his option to do it in one or other of two
modes, and one of these modes JM-eomes inipossihlo l.y

the a.-t of G<m1. he is iKHind to perform it in the otlier

unxle : and that, in the ease ln'fore tlie ('..i»it, it was
mamrestly the intention of the parties that, in one wav
"r otii. r, the daughter should have an enual share (if

tlie testator's proj>,.rty
; and that if the father wis pre-

veiite.l hy the act of (;,„i from performinj,' his ohiiu.ition

in nuo way, he was hound to |hTforni it in the other
way. which was possihlc.'

§1015. lu Jez/rv V. Il,„r^ a father on the marriage ,;„„., v

"t his daughter ((.venanted l.y s.mie act ////,/• (vVm^ or
"""'

1> will to leav.' his daughter a e.-rtain provision : no
A>{ int.r riro-i was done liy the covenantor, nor did his
"ill contain any provisic.n for her: the daughter died
u. the hfetime of her father: the Court of Common
I'l'as, on a ease stat<'d for its opinion hy direction ,,f

Wigram V.C., hehl that the rovenantee had no eau.se
"f tetiun, on the gn.und. it appeal-, of the pn.vi.sion
'•V will having failed l.y the death of his daughter, an.l

>iise,iuent exenipti<Mi from liahilitv to peif,„Mi the
tiler allernativ.- The Vi.-e Chan. dlor, though cx-
'"-ing HI. opinion that l.y this view t\v inTenfiou

a (•(

/.'r/r/i'oi//, V i,i4Hy, [ Hrrw I.

I'- -">. Tlif rule of till' Civil

I H H«ins t.) asrce witli tliis. "^
|U :< illUll Vtl ilhl.l M,|,|ll,llll.s sit,

'! !'!igal!i.iit» mint .(iiot cori.ir*:

'1 •'', M iilleni ros ex .luAuin-jin;

uiusii .Inri ii.-u |..ti>t, ,i:ti-i,i m-

iiil"iiiiim.-. lialii' - \\ .nhkuui^,

ln»iii Im.. Ii„i,.. l'.,v. !il,. iii. 1-. -,

t. 1, :•,•::.

7 11:1. -Ji.; ;
s. c. .. r. 1; I.

- K
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nKFKXt RH TO TIIK AfTIOX.

of till' jmrtioM wan «li«»piK>int«>d, iw the provUioii w.ih

inteii«le<l to Im" rIihoIiUo, nml tlio mcKK! of nmkiiii,' it

only iiit«ml«Ml to Iks l«'ft to the <liscn>tioii of tin- r.iv.

iiaiitor, yot «'onfirnKMl the cortificato, iiikI •liMiiii-*^^"! th

))iil with coHtM.

§ 1016. (iii.) Whtre oui' of the RitiinutiviH In. ..mi-

iiu|M>HMil(l.« liy the iut or <lcfftiilt of the |»nity f>>i wli

iM'iH-ru the i-oiitrart in to Ih' cxi-ciitcil, tlic otht-r alti-rn i.

tivc in (lim'hiirj,'otl ami iuh,'»1 not Ix' iterforiueil.' Tli i.

fore ill 'Ic'bt on an ohlij^atioii cniiilitioni'd for tlic dfliv. ry

up Ity thj' iltfi'iidant to the phiiiititf of tlin-c ol)liL'!iti..ii'

in whi<h tlic phiiiititf was IkihikI to thf «lffn<l;iiit, r

for thf cxefUtioii to thf phiiiititf of siiih lehMSf of ihrin

UH shouhl lif (hviscd by thf phiintitrn couusfl l.-tni,

Midinclmart, a pha that neither the phiiiititf ii.t h\^

eounsel (h'viaod any nleiwc hefmc Miehaehnas was li.M

jj.Kul hv a majority of tlie Jiulges in the l^ieeii's Hen. h,

on the i^'ronml that, wheic tlie ohlij^ee tlisalih-.s ili-

oliligor to |H'rf<>rin tlie one part, the hiw di-trliar^v,

him from the oth. r.' This autliority was followiil liv

another ease in tlie same Court, in whieli, in dfl>t mi i

l^ind by the dofemlaut conditioned to ^'ratit an iiiiiniity

within six monthH after the (hath of A., ami if li'

refused, on rcpiest then to jiay IMOl., a pi. a thn ii"

grani had liecn temlered within six iii'.utlis was lull

good.'

§1017. The i)rinei|>le of these ejises is olivnms: tli

eonti-ait giv.s tin- party to p«'rform an eleetion, uhI

eieates all obliLTatiou to perform only the elfclcd •liinu :

Itut the other party has destroye*! the eleetion, aiwl ->

has relea.sed tlie performing party from lii.s ol.liu'ii "i'

to do anything.

§1018. (iv.) Where one alternativi' is pre\eiii i

by the act of a .stranger rcuderiug his {^(crforniin

• (innuxHijh •. /.i''/', ' ru. P'lii.

.TJ6, yA'X

' liitkH V. lUt^ktl. 1 M'

Mai. '.'iX).



IN< Aivvcrrv 'H' uy.rr.suwx ro rKiiruuM roMUAci. 4l»'.)

iiiiiMXHlliIti, tlx- <)tli<-r Jtlti'iiiiktivi- muHt Ix* iMTforiiiol.

Tliin wiM Ik'IiI in II caHf in tlii' 4tli of llmiy V'lF., witirli

<li-i'ii|(M| thiit if line Ih> oltli^^id tu rnfiulf n\f of cvrtaiu

iaiiil», or to marry A. H. Ik'forf mucIi t <lay, an<l it

^tianKtT niArry A. S. U-fnn- tln' Any, thf <»ltli^ot niii.Ht

lUrtkt' a fucttlniont i»f tin- Inml" : Imt othcTwiHn if tin-

.iliIi;,'oe inarrii'd A. S. l»cfujv tli«' .lay, fur then the otlnr

ullniiativi' iH ili«« hargid.'

§ lOiO. (v.) If, after (he |nirly to pi rforni lian <'lt'«!tc'.l

t" |»iforiii oiif ultt rnulivf, thai altiMiiativi' iHMoinr.H ini-

|Hi<-<iliIr, thi- ftft'ct of th( ini|HmMiliility !< jun isi-ly thf

-aiUf nA ill the ttmo of a *iii;^l'' <''iiitiart, for liy flection

(In loiitriift has lircumc sinujio. 'I'lif pi rforniinii p.irty

tinnfori' in t)riUnarily lialiU' in ilamaj,'f<.'

I>r.\.iil' I

t(r4iii|< r.

s. r.i. .'..I

IlkllS''

l"MMUiin
4

ilU|>ii<-
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•W AIM \\ NnTi:s

fh l> 'II I
. \\ iliil '.f I'dii II hit nil It// . h

III l{iiM-.iii \ A'.,,,,,,,/.,. ;i iiiii A l{ <i:t.'i. III. I. ill «.ii

fil'<l III i-llfiill !• .|H-4 itli |H>t'fi>l'Mii|tlri' iif ill! .lUI'i'i'liii'hl l"i

-ill ri'I'lilitI lilllil, IIU|i|>- \i\ ••III' It •iliii' iji't f.lvi'ij 'I'll

"llilillill iim nil-Ill Mil" I-. III! fill il .itiil nil till' '_".'lli| iif

\\,\\, l>>«(ti, illliillii'l' ;iul I I'liii'lil fill' •.ill' I 'illl.lilli'il ill il

li'.i'>i' iif I Ik' 1,1 III! fi'tiiii |{ III I III' |il.iiiii III \\ ill »iili«i il III I'll

iliiii'fiii' In Nil* iiiiIm'I', I"*!;."!, H lull ilii' iiriifiniil iim't-i

llli'lll W.lx I'llll'li'll illlii, |{ . wllii lll'lll l\\.i III .|Ii>;iaf« nil

ilii' i.iliil III iiiii-iil i"ii. lliiiii^lil III' li.nl iililiiiiii'il iiti iilixii

lull Mill- I Ill'I'l-lii, \<\ |t| 1)1 I'i'llilli.' in .1 rnl'l'lliiolll'l' •nil nil

I ln'xi' Illiil'lyil!ii'<i II ilfl.'l \« ,i|-i|«, lin\M'\i'|-, il|i|'i'ii|'i'i|, lliiil

Inli'.' |«l'lnl In III.' |||'«.I .,1 till' liinrl'^;li:i'S. liilil Itx |{. |||i'

Itl'il I^JIirnr. 'I'. II . h.iil lix ,1 \n|l||ih||'\ ili'i'.j inllM'U'il lifU

.1. it« nf llii' hlllil In hio SI, II. i:.||. Stilioi i|lli'lll l\ Im IIii'

illsl llin||y,|;_'i' In I*. I. lit |iriiii l.i l||i- ^iinllij lllnl'l '^,1 ui'

' II Hilll'l'^lllil'il llri- lil'l\ ,H II >. In Mill' A Iv )l W.l- l|il|

'ii.hIi' il |iilt°l,\ III llii' rnl'frlnvlll'i' '..lilt, lii|l A. »,!'< «i'l'\i'i|

vMi II nni il I' lit I III' |iriMiii|iiiu«. in i In- M;i»ii i- « nlllri' .umI,

ll"l ll,l\ illU i||l|H'il|'l'l|, hi' illlll llli' llinl'l ;^.l^n|' U I'll' ill'l'LlI'l'lt

I'lli rjiisi'il. Siiiill ill'li'l' till- jliiivi' .iL'lii linlll fur »illi'. Ill

>' j.NnilM'r. IxHi. I{. fv li'il il I. ill ii'jiiiii-i T. II. I!. II. iiml

\ III- III! t'nt-i'i liiMII'i' nf III". I\\ii liml-l liiiiTi'- ;iUilin»I ,lll

' - ~'' ili'l'i'iiihiiil'*. wIhii ;i ili'i ii'i- Wii- niiiili' ilii l.iiinu llii'

'!'''! In Iv II In III- Miiil iiuiiiiisi It* . iiiiil ili,ii A.°*^ nmii
MUi- VV.I- Mlliji'il In llli' |i|-<-l nin|-|'J,li;i-, lillt hihl |il'in|'il\

• \<V I III- '>i'rn||i| |||ii|-|^ii;^i' Inlil li\ |J. iihij hi' W il> ili|-i'rli-i|

" |M\ ill In t 'nl||-| ;i i i'|-|;||i| simi il* I hi' ]i|ii t' i.l I'l'il.'ln |i

'II. \\ llii II
I
lil villi '1

1 1 N\ il* lllilili' ill 1 III' ,1 1 1| in: III I'll I illll' I I

|'|'>-,ll'l'll lllill thf |lhlilllil) hilll ill-llliti llnMii- nl I!. I I -^

iiiviiiiiiliiij.' i'i|uii\ nf ri'ili'iiijii illll lii'l'iii-i' hi' 111, nil' iiny

>!'i|>rn\rllli'lll». illlil ihill III' niilili' llli'lll ill I'l'liiinri' ll|in||

i; linliiiliy hilll hillliili"**, Il vMi» III hi. ,inilliiiili; llir

•i-'li'i'iif I'i'nIlilf'nnI \'.<'.. llml I hr |i|ililllill Wils ||n| I'll-

''•I I" :i ili-iTl'i' fnr -.lii'i ilir |ii'| riil'lililllri' ii;.Mill<^l llli'
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."(ili/( iwmi.n V uK iii:ii:.\i»ANT m n;iii(iiiM cnMiiAi i.

rcpft'sciitativi s nf K. ;is ilicv lintl iiu i»o\vcr to cniiMv.

nor iiK'iiiii><t .V ln'ciiiisc iImti' wiis nn privitv Im'Iwccii liiin

iiikI till* pliiiri ill', iiml no ciiiiiiy to iiiiiki' tlicin lionml \>\

tlic iijjrcciiH'Ml.

It wjis iiNo lit'ltl tliiit till' |iliiiiititl' wiis not ciitiiliil 1.1

a liiMi on tli<- liinil foi- his iin)ii-ov<>iinMils. iiinl also, ili.n

the i>laiiitil1' hail not a<i|iiii-iMl any rinhis l>y virtni' of ih.

Stalntr of Liinilalioiis, inasinmh as his |Missi'ssioii wa-

tliat of a Irinint iinil was not cxclnsiM- of ihi' nio!'iy:a'j:nr.

In a lontiatt for tin- sah- of |n-o|>city. it was a;;i( >!

that it shoniil In- paiil foi- in |>art liy an assi^iiiiniMii of ;i

nioftjrap' to Ik- olitaini'il from a thifil jiarty. Thf inn

fhasiT aftcrwai'ils aih-jiri'il tlii' ri'fiisal of the inorli:a;;i'i- iu

assi^rn. I'liili'i' thrsr cii-ciinistainis. the ("oiiiM liifiTicn

an I'lniniiy w hcthri- or intt thi- inoft.ua;;iM' was still will

in;: iiiiil aiili' to assi;;ii tin- inori;;av:i'- /*' '' S|»i-a.i:-;>i' N '•
'

'

"If it shoiilil tnrn ont that ilii' lii-fi'iiilant cannot scciiii

what is ralli'il thi' Knp'i-sin nioi-t;;ap' to in- assi;;iiiil i"

him oi- to till- |>lainiilV. I am not rlrai- tliat tin- |ilaiiiiii!

can liavi' any iIimitc. TIii' <'omi-i will imt. of co'ifsc. dr

ffiM' iliat III' shall in-oriiri' siicli assijimiirni any immh

than it woiilil ilcirri' spcritir |M'rforiiiaiiri' of an aiiir.

mcnt III iini'ihasi- a paftiiiilar I'siati-. ... It iii.i\

l)i> saiil that tlii' |iro(iiriii^ of an asviuiinii'iii of this mm i

<'at;r was onl.\ a moijc of |>ayiii^ an aiifi-ril amoiiiii I'l

]iiii-i'lias(' iiioiioy anil that ihi' ih-fciiilanl sIiohIiI Im' icmi>

jii'llril to pa\ ationliiiji: to lliai morl;;atii'aiiil to ;,:i\c>crm

ity ii|ion oihrr lamis of siitliiiciit \aiiii', Imi that iri-iaiiih

woiilil hr a ilillrii'iil iliinu: fioiii what was a^ifri'il lo Im

iloni'. The ilcfi'iHlant aufi'i''! to pay jiaii of ihi' ioiisi<hr,i

tioii in or paftiiiilaf way ami no other." Tliis was ili.

imliiiiii'in o| till- < "on ft. Arnnlil v. ///'//. 7 < ifaiil"s ( 'li. 1

7

I h si rml idii iif Wdil,' III fun I iixjn rl iim I'lniiilril fni If

> 'nnt nicl

.

Two incoi-iMifaifil ti-ailini; roiiipanirs aiifi-i'il hy wii'

inu; iiiiilri- ilii-ir ror|ii>raii' seals, tjie one io coiisinHi ni

tain works for tin' oihei-, whiiii, on lomplei ion. wei-e ;

he ins|ie(ieil iiV enitilieers on l)elialf of earh of ill

font !';icl inn iia!Mie>i. ail'l. HjioM the eliiiilleel'S a li](|-o\ i I :.

of tlie woi'ks anil fep.iptin;: them as fompleteil, they wci'
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III lie jiccoptcil lis .suiiii iis I iiiii|ili-li'il \>\ tilt' |»iiity for

wliolll lIll'V SM'IT llnlli- W llil Wi-n- III III' I'Ml-rM-r lil'llillTi'tl

f 1-1 nil lit'iiviii;; III- riiiiii'si iii<^ ilu'iliiiiiinl |ii-ii|ii'i-i'.\i'riiliiiii,

riilllpli'l inn illlil iirri'|il;lllri' III' sllrli works. Till' |iiiriics

to iM-rforiii llii' work. Iiiniiij;. Jis liicy jilli'jii'il. roiii|ili'ti'il

ii. iiolitlril till- oilii-rs iliirrot', riillin<; ii|ioii ilii-in to i\\>

Iioilll illl rllJjilH'cr iis sli|illliili'il for wllirji |-t'i|l|i'S| WJIS

not <'oiii|ilii'il with, iiiiil, siilis('i|ii('iitlv. ji |iiirtiiiii of the

works roiii riirlt'ii for, ;i lu-iil^i'. wiis iji'sirovrij.

< >ii :i liill lilcil for tlii' |iiir|iosi- of i'iiiii|ii-lliiii; iiii iirri'|i

tiiiiri' of I III- w iirk. t III' ( 'oiirl I lioii^hi i hiii i hi' ilrhi y of otii'

of till" loiiti-iirtiiii; piirtii's iiiiiij iifti'r sm-li ili'siriniioii to

iiiiiiii' iiii I'li^iiii-i'i- :is hill] lin-ii si i|iiiljiiril for in ihi- ii;ii-t'('

iiii'iii iliil not |ii-i'rliiiii' ilifoihi'i- from oliiniiiini; iiii in

s|ii'i'iioii of I hi' works, liiil I hill sinli ins|ii'i-tiiiii iiiiil iip-

|iroviil niiisi. iinili-r llir rii-runisiiimi's. lu' liiiil l»y refer-

eliie III il Miisler.

S|ii-iijij:e \'.(". refi-rri'il lo lln- llnnlish i-iises. siiyiiiir:

"Tllel-i' is this ilitfi'ii'lire lielweeli the l"lii;lisli ciises re-

ferri'il III iiiiij this riisc. ihnl in the fornier. tlie tliinj; to

lie jisi'i'i-hiiiii'il w;is iiii.\ili;iry to the i-iirryinj: out of a

coiiirari II I mil w liiili the |iiiriies were to aei. while in this

lasi it is only to set at rest ilie rii;his of tiie iiariies ami

llieli III slo|i. Iilll, lookill.i; III the liallire of llie works lo

lie |iei-foriiieil liy the plaiiil ill's, it was uf ilie lii^hesi im-

liol'lam-e to llielll llpoll the eiilll pli'l ioll of lile works lo

lia\e the fai I of their eoniplei ion esialilishcil ami seiileij

soasiioitoii. open III fnliire i|iiesi ion. It was a point ex-

pressl\ si'piilareil fm-, ami we may assume was part of

I he loiisiiji'iat ion for l heir eoni rael. I lliliik the iliiiii;'

principally sijpniaieil for was the asceriaiiinieiii of iIh-

fail of I he II imp lei ion of the work : I ha I fa el aseeriaiiieil,

riillhl no loll;L:er lie i|llesliiinril. aiiil llle preM-nlion of

I'm lire ipiesi ion was exiilelil |y I he olijeel of I he |irovisioli.

The iiioile of asri'i-lainini; il. I think, was siilionlinaie.

The iiioile ai^reeil upon w.is ilmiliiless a ;:oiiil oin', Inn

siill I ihiiik weian le^anl ii as a means lo an em! ami I

I hill k if the end is si ill al lainalile liy any jiisi nioile w liieli

I lie maihiiiery of tiie ( 'oiiri i-aii pi-o\i h-. ii will lie riuln lo

aiil liie plainiin's in ,-iitainitm il ami not leave iheiii to bo

ilisapiiojiiti>i| iif ilii' I'liil siipnhiii'il for hei ansi- iju- iiirans

rolileiillilateil lia\e lieell frilsl lali'il llll-oiii;h llie ilefailll

•imw^w



.*nO(/ i\ Minns m iii:ii:mia\i m i-ninutM iuntuai t.

t»f till- ili'fi'iitliiiit. I think till- lOiiylisli ijisi'H hiivi' pin
(i-filfil ii|iiiii tliJN pi'iiit i|i|i- mill ill this s|iii-ii, jiiiil iliiit

it is iiiily ill tiiiiiiiisiiiiircs tlut llirv tlillVr from iIh- cjim-

lu'l'iii'i- us. I think tiiis r;isi' is a |)rupiT mii- fur ri-licf.

W'Inil issniiylii is cxpifsslv siipiihitiil for iinil is niiitcriiil

to lhi> phiintills. | mny iiilil, tiioiiMii ||,is u\n\ not Im- h

siillirii'iit j;roiiinl in the iilisi-ini- of . xpri'ss ii^rrrciiiriii.

its tt'iHlfiKV is to picxriit JitiLtiitioii." (Innl Wi.shni
/>'//. < '<>. \ . Ih K /fiiiliiis < 'iiiiiil ( «.. !l ( Jrniit's ( "h. ^^^y^.

••-r •:'>f /»
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(HA ITER XXIV.

KKsi IssKiN of THE LOSTIiACI'.

§ 1020. Thk rescission of ;i contract necessarily con-

stitutt's a liar to its performance l»y cither of tlu' parties

t'» it. Tlie rescission may result from

—

(i.) A simple agreement between the parties to

rf'srind the contract

;

(ii.) An agreement between tin' jiartic to new

terms which put an end to the terms of the old

contract

;

(iii.) An agree lent between the original parties

and a third person, by which the third person takes

the place of one of the original contractors
;

(iv.) An exercise of a power to rescind reserved

liy the contractt to one or both of the contractors

;

(v.) An exercise of the right to rescind which

results to the injured party from misrepresentation,

fraud or mistake in relation to the i(jntract

;

(vi.) An cxei-cise of the right to rescind whii-h

results to one party from the other party's absolute

refusal to perform the contract or unreasonable delay

ill its performance ;

(vii.) An exercise of the right to rescind which

results to one party from the other party's having

made performance impossible
;

(viii.) An exercise of the right to rescind which

results to one party from the want of mutuality on

tile part of the other contracting party ;

(ix.) An exercise of a statutory power to rescind in

rase of bankruptcy
;

ntrr.

scissiciti.
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iiiriit I.

I'KIKM i:s Tn I 111; At III 'N.

i. .1 ^1 III I'll ii'/it I'liii iif fii ri'si'ni'i,

^1021. ( Jciuntlly speiikiiig, tin' pnrtU's In a imh

tiiut, suppitsiiig tlicin liutli to rniitiiiiiu •ni jur!- aii'l

<ipal)Ii' of roiitiaitiiin, have a iij,'lit to ilfttniiiiic il li\

all at,'reoiii<'iit to rcsciinl it, nr, to use nthci wonU. ,i

waiver and aliainhniniei.t li\ imitual <((|i.s"iit ol iIm

paities : ami this tlu'V may <lo even when the eontiaii

In'tweeii them atlects the interests of some thinl iier>.i|i ;

" * "* "" •-

-

- - -• - - 11

II'

ihi

•"l.l»''«I tllVlll Illl<\.. in ll|< >lll»|».^I.T«'l .-M»l|l' Lllll^l |M|,^'>|

oxeept, it soenis, where tlieie has Ihmii a |))iit priton

anee ol' it atleetinL; the thinl person. 8o that wh'

A. Iiy deed eontraeted with !». that A.'s >on shmi

iinut

ti. rosciiul

vritiii;; ur

<l.A.d.

Ol.ioitidii

flulli lull'

ol l;l\v.

' J 'iv^'i ii'iiiaiiiiiii »^llll l». 111(11 .»..^ I'll .^iuMi

reside with and lie lnoULdit u[) liy H . who eoveiianti

to leave him eertain property, anu there was i;ii

apprecialtic pint peit'oinian<;e as regards the iliild, -n

that his londitioii in life had not Keen altei-rd, and no

expeetation on his part wa> defeated, it was held that

A. and B. mi'^ht Kv aificemcnt leseind the di'ii,

thoi.jfh it wouhl, it seems, have lieen different if llicir

had liet'ii any part performance affecting the child.'

§ 1022. .Vn afjreomeut to rescind a contract wliich

i.s in writing- or inidei' seal ' may clearly in Mijiiity !"

Iiy parol.

§ 1023. Agaiu.st this conchisifin various arminicMi-

have at various times heen raised : it has Keen iul:- d

that the rule of law d(jes not allow the variation nt

a contract th.it has liecii re(luced to writing t" l',.

evidenced Iiy parol : luit to this it has been replied lliai

rt .scission is not variation, that tin- law allows pai"l

evidence (if nuitters coUati'ral to the eontraif,' and lliat

rescission or waiver lieing in its nature suhseipient ami

' //('// V. fii:iiiine, I I'lriiv, 'Ai'); i'lro. 1'. (', l.M. Sic, tor the ilnciiitv

>. t . ."i Jly. iV Cr. '_'."0 ; .v'(/.rii,§L'(.it. at ( i'Iuiimph l.au, dosx v. 1:1
- Jhin's V. Si/mt,„'ls, \ l.'i'X, Uy-, A'l/./'/,(, .")

I'.. >V All. .^S; //.(;>',,, V.

!l'"^ <::-lh!i!!::. '^ X. k V.. !;!.

^ Hill V. lifiiiim'; 1 IWav. 510; ' PyDi v. r.niii'hill. *\ \:\. A V-',.

J. 'I'll/ Lniushuniuiili V. (kl-sh'^U, 1 87o.

'^^mp:'\'k
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collateral to the coiitiuct uiiiy tin ri'furc ho piovi-.l Ity

ii'iti tOMtirnniiv.

§ 1024. A^'iiiii, it liHM hei-n ur<;.'<l that the Stiitiitf

it Kniml-t |»rci'lu(l»'H j'lirol cvidfiKc uf rc.sci.s-ioii uf

(iiiitnutts loldtiii!' to Imul : fur n « oiitiiict to wai\t' a

I 111].-. ii.,ii

(r..i,,

M.lll'Ii- .rl

l'r:.lM...

inircliii.sc of iiitiil a.s miH-li rt'latts to land an iho orii,niial

tract.- Hut it it* n [)lio(I tliat the roscindiri;coll roll-

tract i« Hot the contract on which the n < um is liroii'dit,

Hiid that whilst the statute proNides that no action hIuiII

he hioujiht on any eontiact of the de.sciiptiuiis there

sj)ccilied, except it l»e in writinu, it does not provide

thai ev. .y s-'ch written eontraet shall support an action.

In ih result it is perfectly well ascertained that a

contract in writing, and Uy law rec|uired to he in

writing, may in Fvjuity lie rescinded hy |iarol ;

' and
waiver hy mutual i)arol agreement therefore furnishes

a sufHi-ieiit ijet'eiiee to all action for speeitie [icrforuiami'.'

§ 1025. Any eiieum.stanees or course of conduct from

whence can lie clearly deduced an agreement to put

an end to the original ei»iitraet will amount to a

re.sii^sioii of it. Thus, to give one or !»\o examples:'

wlieie, ou default in paynien; of tlie purehase-money,
one party yaid to the other that there must he an end
of the negotiation, and the other assented, the contract

wa- held to have heen rescinded.' And where the

Vendor wa.s allowed for a long period to remain in

possession, and the purchaser's representatives .sevcii-

lecii years afterwards treated themselves, iu a deed

///i~ V. Sll,,ii,,iil.~. 1 ('..X,-l0.', (i;;!; S. C. ,". \iD. Alir. .".Ill, |il. I'L'

;

.'••j; If;.// V. j;,u/t/f;/h, [l'J04j 1 j>,r Gr.iiit M.I!, iu /•;., j.nf. f.oiU

l.'ii. ly-U, iKJij; 7;J I.. J. Cli. lUL'. y/r/,fs(ec, 7 Vi-s.:;77. Soe also /;-(/.-

'I'lii- seems .Icnie.!, as t.. wiiivii- /loHsf v. .l/i./iH,,, ;! Sw. -|:; I, n.

;

/lit./i-

a! r..iiiiiii.ii t>aw, l)y L.iiil Ilur

iiioiil I )

lusi'iriil

ivldiiii'Oil

hv I nil-

ilu.'I.

rkc ill /;.// /l,.l(,tl'/, \> >l.r

/kihh v. '',..*/)//, _' Kij. (',i«. Alir. ''•'Jt,

pi. It; IV;.// V. li.iMt^.jh, [l'.»Ol]

1 (.'li. il:;!; -',
I,. .1. CIj. 4rj.

I'll liord Uanlwirkf in Itiicl.-

Sidishnry, 1 \'eru.

/'.( '^i/ifun h, 1 C.

;i'i; /!,;/ V. Liri""!/- nil, 1 l»iek.

i:i!Hj!: V. l'-t::r. \ e-^t. \ ! !

<'"rlir V. /'mil >,/ Ehj,

•J 11.
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Ivl.l,

cilia I.

Absolute
icfuml
of f ni^

l'»rty.

Tlicio

must be
totul

mciit.

iii;ki;\( lis ro tiik action.

IwtW.'.-Il til.' |Mltit-<, :iH rlltitlcl to illtflVst Ml) tln'.l..|,f

\\lii'li li.i.l l..',.|i th.' .oini.lrmtioii \„r th.' Ma|.>, an,! i,ut

I" flu" mits an.l prefitM u( tli.- lan.l. the rontnirt wa>
IhI«1 fc. ha\t' liv<'n waivi'.l.'

M026. Hut the r..uit must !•, -.atisfi..! of tlii.

total aliari.loniiinit l»v l.oth parti."« of tlio .•orifran.

"Tlif Court," Miii.l Lonl St. I-ronnr.ls. ••
iiMiuiio.H as

cli-ar fvidoiir.. ,,1' the waiver iw of tlio oxlsteiic- of il„.

• ontiart itH.'lf, and will not act ui)on Ivhu." ' And
. .othtM- ca.so his Lordnhip .said that, uiih^.s a party I...

l.y his c-ondurt forfeited his H^lit, "al.aiidonmeiit" of ,

""'""^t. 'I' I'liiij,' to the hiw of this Court,
• oiitiart in itself:" and ae. ..rdingly he refusi .

hohl a loose .-ouversation, whieh was allej,'ed a-
waiver of a contraet for a lease, to amount to ^u. h a
new lontrart.^

§ 1027. To these ea.ses may lie likeiud those wher.'
an al.solute refusal of one party j,dves rise to a ri<.dit

to ie.s.ind ill the oth.r : the refusal must he el.'^ir,

total, and uU(|ualiH('d.*

§ 1028. .Vii agreement to resriml an existing .on
tract must amount to a total al.amhmment of the whn],.

eniitra.t, and not to a partial waiver of .some of it-

terms
: for to allow of such a procce<ling in the ca.sc >>\'

a written contract would he to have a contract proved
partly by wiitin-, an.l partly by parol:' it wouhl he

a par.)l novation or variation "^ of a written contract,

which is inadinissiiile where the law rc.juircs th.- . -m-
tra.t t.) lie evi.len-e.l liy writing:' an.l therefore ih.'

Ill

las

I

IS a

se.l t-i

.1

' /:((/'.//,.,.., V. .SVf ,•/,„,,,-( l)oW.

411'. SiT iilx. //(/,' V. (lommi, 1

EeaV. ,")10; ].„„>/„, v. J/fn-,,-^ .11

Cli. I). 248, j*;h.

CaioUiii V. Ilinh'iZiin. V, .I.in. iV

L. '-'CO, Jdli; Wlalt„k,r v. F,..,, \\

W. li. l;r.': Jf„nis.,H v. Jtiuwi,. 14

\V. It. l;i:l. 11.; ( /,ir,.r,l V A'.//,< 7

Ir. Ch. H. 3:ia; Cait,,,! v. Ititi-y, 10

Ir. Ch. It. at !>. 400.

^ Mvr,' V. r,;,/f,„i, ;i J, .11. A- I..

43S, 445 ; n'/(ill,d,r v. Foj; 1 I W. I;.

Iii2.

* Khrviispirijfr \. Aniti:rs"ii,'i V\.

MS; Ar,r,, V. lt„i,;/,„,:, Kl. \- Hi.

"14
;

t; id. y,-,,!; i„/,a, § IOf;o.

' (iu6SV.L>n/ Xu'ifnf,e>lii.& .•\,1.."».

GM ; 73 L. .T. Cii. 422.

/"/ivr, § 103S.
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imrtHMiieiit, or thf < inumstuiii ih from whiili it i^ in-

(Vrml. must sliow an rtli-oliiU- ilMSdlufion aiiii iil»;iii.|uii-

iiii'iit of the foiitrai't.'

§ 1029. 'I'lif ittsi'M, (if wliii'h many liavo aiis.n at

•Hinnioti Law (;iii<l wh'u-h will \>r cniisidcn'il sul.i.

-

i|iii iitly ), of the n'Mci.-^.sioii of ;i rontiait liy the uiif

party, hasoil on air alt>olutc lofiisil to jinform I'V tli.'

Htlnr. mav well lie Itrou-'lit umltT tlio lioail of ni'Vw-

int'Ut to rcHrind.

§ 1080. Ft i.s to l.c horiio ill miii<l that the < oiidu« t

of one i»uity wlii.-h may dehar liim from iiiHistiiig on a

<nutia.t limy yet not prevent itn heing enforeed iigaiiist

liim i>r amount to « icrteirtsjon of it:' and further, that

there are many ea.scs in whiih there has k-eu •sm-h a
d.|.umire in tonduet from the eontrait hetween th-'

parties, that the Court will refuse to exe. iitc the lon-
tniet, though the etfecU of that <(>nduet may not have
I'een to suit.ititute a valid contract for the old one, or

nli.solutely to rescind the old one for all puipoaes.*

i..i«.

I ..11. 111. I

lllily

|>ll'Vltlt

linllt-i,

y«t 111, I,

U' 11

ii. -!/' 'ii/ri I HI' iif IIf mil iiiir ft nii-'^.

§ 1081. Where the parties to a « ontract come to ,i

fresh agreement of such a kind that the two cannot
-tuiid together, the effect of the second agreement is

to lesi-iiid the first. This is one form of iionitl,, in thi'

ItoUKUl \,A\\J'

§ 1032. iJu.. it is not every change in a term of tlic

Bi^lr.'-

lucltt

illi'Oll

~i-tcnt.

\U.-l;aiull

I'lio' V. llyer, 17 VfH. ;i.)(;; afl'orditl h\ tlic cii«. i,|' tlie I'.ni^

/.''<'/,M.« V. 7'«7f, ;! l!iis.s. 114. L.pfd I'livcv/ale fu. v. l.'rijslal I'liluc- <:,.,

Tiiiirluw sei'ins tu liavo tli.ni'.'ht that .'l Siii. k tiii". 1 l!i.

.1 part mi-lit 1>..' rescinds 1 by purol, • " Xcv.itio I'^t iTi.iri.s ,K-l)iti hi

111 f'.r'lai, V. Stwkiiis, 1 VfM. Juii. iiliain oMi^'atiunt'iii ant civiU'iii ^lut

' '•
naturiiluiii tran.sfusia it tninflaii..

:

Sci; tii/rii,i lii<;0. Iioc est cum ex l>ra;tudunti causa iw
'• -'""•itto-;;. 1 1. .V ( . r.x. n> ''a Cvii.-.iit(i,ilui, ul I'rim |t'riiii;i-

*"-; tur." Dij,'. lib. xlvi. t. L>, c. I. Sc
All fxamijle ot" tliis soeiiis to be also Iiiatit. lib. iii. tit. ;iO, .s. :i.



fzy

.Xm

506

not
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Novation
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^i valid
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I'KFK.M M to nil At HON,

'•iiuiiml .niifia.t wlii. li Will iitiiniiiit t-. sii.h a M|l'-titii

iii>n as tu i'.\tiiiyiii-.h that .•.iiitrait. Tims wlnri- i||,.|.

Will ii iMiitniif ti.r II l( ',!>*»•, mill a |mri>l aj^ri'tiu'iil u,i-

Mllt-tiMlii. iiily iiiaiic fur iIm' iv.hi<lJMii uf tin- nut win. I,,

It Wat . (il|t('||(lrt|, Wdl'kc'l ii |(Mri-i.nHi|| nf t lie ini-lli.il

riiiiiiait, |,(i|(| St. I,. iiiiiiuN <iaii|, "I »liiiiili| Im ^..ii\

til ImM that hriaiist' a Iimlluril alialf« tlir niil Ini ,,

tiiiu- or |)rriiiaiitMily, lif iIhk lnif al iiii|iiii>i tin wh'.l.

ii»iiiraii. ... I '^iiuiilil i\<> a iiiii^i iiiiicliicvMii^ ihiiiL:

won* I ti> lii>|.i tliat a iiuMf aliaiiiiii-iii (if ivnt. whi^h

• ..(•III.-* I'vi'fV ilay. wuiil.l ult.(jr,.||„.r j,„, ,i„ ,,,„( (,, ,[,,

exi>tiiij,' iMiitiin 1. ami < ic iif a new itMiamy fmiii \i;ii

to yt'ar, Th>' ahaii'iin iil "t' i In- n ni wa-i latlifr a i .ai

firiiialii)ii >i{ tlir f.xi'iiiii,' It'iiaiiry, with a rclasalmii ,.|

• •111- of till' tcriin ot it.
'

'

^1083. So al'o a >*iiL:'ji>iii(ii iiiaili- In ciiliii paii^

atttT iiiiitiact t'T ill, |Mir|Mi.t«' n| olivialiiiij hii\ ililli-

rultii-, ill the rcithpli'tioii (»f it, will imt lie laktii in

atiioiint III a inivatiuii : >*i> tu hold would he to pi'rcliiih'

{)aiti«'> lioiii I'lidi'inouriiiji to ti'iiiosf ohjortions li\

roiici'.s,-icin> of any kind."

§ 1034. ISut wlific. tilt' tlitViidaiit iK'iii^f in |io>isi>-!..!!

of a house uiidrr a niiitract fur a IcU'i-, the iilaiiititf ,uil

till' dcfiidaiit ciitrnd into a fiirtlitT contrart to iIi.'

L'Hect that the plaiiitilf would a< ci-pt l{. \V. as lu-

tt'iiaiit in lii'u of the defciiclant and on thr .sann tiiiii-

tlic di fcnilaiit undcrtakini: to miar.iiiffi' the ivnt diiiniv

II. W.'s tciiaiiiy, and II. \\ . acroidinnlv lor s(\ii,il

year- ocriipicd tlio [iiojuTty and jiaid rent, if was IkM

that the latti rcoiitiatt iiiiisl he consideivd a suli-titiiii'!;

for tlir former.

§1035. .\s it i- tlie e.vistence of the new eoiiti.i'!

tliat workrf the e.xtiiution of tlie "Id, thi- new one luu!,

of eoiir.se, he a valid eontiaet : so. that, for in-taii'i',

' '/,()/.•( V. M,„,i'. I .1. n. ,V I.. I'litliruliily til.

7--, piirlicul'irly 7-is '.'. .l/-.;. v. .!/./,•, „/,/,-, |.. |;, i
c

- J/.„ro V. 'J'liylri; .- jl.i. .',1. L'lT.

mw.ir^mmfr4



l!i;S« IS.HIiiN 111 I UK ( oN 1 ll.Vt I. >«»7

ulii'ri> a MTDiitl rniitriif't i- atl)'L,M>i|, l»iit witlimit tun-

itidcratioli, tlif iiriuiiiMl iiiiitriit \\i\\ i<main iiila> t, aiul

niiiy 1m' i'\«iuti(| witliuiii njiaid to tin- xtiiiiil.

§1086. riiM iiiiikt'-> it ici|uiHitc l<i ii.n«iili'r thf cvi- i -I'l-t...

iltlUr III' tin- Ili'W rulitr.irl ll||f«,'i'i|.

(I.) U Ih'IT till- t.riyilml ((.litnil ii l)\ |.ui<.|. the lirw ' "[^-|'^''

I'll!' IHHV, of I .iiii'i', \<v liy pHf"! al-ii. ' I" '

4 1087. f2) W li. I.' till- iiri;4iiMl .i.iid.i't \\ ^ i" ,,,',!' ',t'"

wriliiij.', llinui-li Hut l.\ l.iw iv.|uii..l ... i.. I.e. ii„.
i"«f'i'"

WW cMiifiMit limy Im' cviilfiirnl ill unv uuv wliirh

(itiili|i..|icH it aciuidiiiy to llu' |iriiM ijilf- of the rumt.
Tllti- a cuiitiJKt, tlioii;;li uiiiliT ^>n\. liias ill tin- run

t< lll|iitkti<ili nf u ('.iiirt of KijllilV lie w.iivfil li\ a 'oiu-i-

lit loiidii' t fmiii willing tilt' |>ifHiiiii|»tii>ii ol a m-w coii-

Itai t ill -iilotitutioii iiii-rs. '•
III iii'iliiiarv |>ailiiii -!u|i-,

'

iii'i Lord KItloii, ' nothing i^ moic clcai ttiun tiii.s,

that iilthoii;ili [.mtiioi- nitfr into a wiitliii a^i. cnn'iit,

^tatiii!,' the term- ii|ioii which the joinl <miiiitii i- to

Ik' (allied on, yi-t if tllflf Ik- ,i Ioii;^ cuIU-c of ilralilii:.

lira (Mime ol dealiiij^ not h>\\<^, l>iil >till sd h>\\>^ a- to

(leiiKHi-tiute that they havt' all a^re 1 to . haii'^e the

t( iiii.s of the oii«riiial writli'ii airreeinenf , thev may lie

li'ld to ha\c ehatiLjed tlio-e teiin-' l.y eon ln' t
"' And

a( ((iidiii^jly, in another ea-i-, rvli.Me ,, ...iiii t f t a

|).irtliel-lli|l Wii- dd'H'ed to lie >.l.l'(iti( alK ii '
-"

< I'lirt directed an eiiiiiiry \s liether .iii\ aiu, vvli.i la-

tioii- had liceii made in the oiiirmal idnir (! ! die

idHMiit of the partners, and directed th ii.oi '»

n'tljed l»y the .Master havillt.' icjrjird t^ su, h v.u

§1038. (.'!.) Where the original ((intra(t i- .i,.ii

'''I"'''''' '" '"• ill writinj,', tiie new oiie iuii>^ ,.v'

wiitiiij^ ,ii,u, if the jilaintitf insists on i; a- |..;t.

Uii ea>e;* .so tliat, for iiist.inee. where the ridili'h

' l:i,hs„„ V. r„llii,.^. 7 \C,. i;iii. v. ./.y<.s I Itc.iv. .",(}.'..

- '"/'-' V. //,/,-,,,, -f. A 1!. |;ii;. A',,,//,,,,,/ v. r„iii„.,, S i-:,

n'fti'f'i.y V, With'4t .- ill 1. -io, i •-".'.

• l(lrU,,)l V. .Vi/'/lc/. /., 1 Sw. (»;( I';, y V. /,'.(,./,''. /(//,, [
r.tOlj 1 t

i

l,;(1

li. I" III

y- 1-01.1 I,aii^;.ialo MM. \u s,„ith c,.;i: 7:; I.. .1. ri,. IJ
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I.iinll'ii.l iiixt ti'imrit in i iniMiitiit. .1 l>v « rif itis^. u . .uitr.c t

for nil al>.iti«iui'tit t»t' r<iif xit up liy tin- |i|iiiiititl' mw^i
'• ill wiitiiiij ,iU.f.' Kniiii till piiiK i|(|. 1, <it' flu* rutn!,

Ii.tw< v.'i, in n'yiml to pan p. r(tniuiiii.'««, an txr.pii'hi

luihiralh uiiioH, a-* tlii' lu-w iMiitia. f niiy in llii', hh m
any "fli'r laM-, Ik- Kv |Nir<'l, if -upiHirtril l.y .iif>» ..|

|'«it |Mil->inian. !•. TIhh, (..r .xttiniil.', wln-iv W I. .i-«.|

to N, a lionnf I'ltr c'hvon ytarn, ami wn-i t>i alluw _'n'

Un irpnii-', an<i iIiim lontraft wn^ f>ij^nt'.l uni hvaUA \>v

tin- parti«-<, an<l N., (imlin^; that tlu' itpair-* .>!' tin- li.»ii-.'

wuiilil ,.i,t nion- than I'u/., laid <.uf a CuitlitT -11111, iti

run-< iiui-ii'i' of W.'n Unwuii pcuini-""'! to <nlarp! tlr

toiiii, liut without incntioninj? for wimt ii-rni : .l.kyll

M.II. ariirtl tho parol .ontiii<t into eff.. t, on tin' ijioiiihl

timt it was a ww .ontrai t, and that tin- layiii),' out tli
•

money wiH II part jKMfonnai <i' on the one |>art, \vhi. ii

lua.lp it iKTilful to ex«'iut».' t!»i' parol .((ntia.t on th.

oth.i-.'

j 1089. Hut \vh<rr th.' new lontni. t it nli.tl on onh
a.'* an <'Xtiiiji;ui-<hniont of the ohl one, the nnic fa. t th.it

it i- uot in writinj,', and ho could not l>e put in -luit.

.x.eni- to \u- no njionnd for diiiyin«r its elhct in n ti iml

iiig th<- orinjiial confiaet. The Statute of FraiidH ,h„-

not niaki' fhf parol condiiet void, hut only preveii!-

an 11' tion upon it ; and it doe.>< uot s.cin to Im- ih .ssarv

to the cxtiiiition of one .ontrart liy aiiothi'r that tli-

scd.nd lontrait . oiild lie actively .nfoived. The point

ha- iHver, it i-* iMJicvtMl, h,-en niatfir of deri-^ion.' Itii-

111 point of priniiple it .H.fuiH to -taini on the ^.tin.'

foiitiiii,^ a> a -iniple .iLfreeiiicnt to ii'scind.

' </'('., ),/,,./ V. >J"n,//,t, 1 Si-

I..f. .Irt.-,.

vV

-
i'l Viii. AIt. ajj, |.i. .;-i.

- Sii' ViMiuiiK, ( ..inrniih iu liinl.

Iil>. iii. til. .'In. .As t.. .1 |.ir. ;
.

tr.iiM at I '•iiiiiiHiM Lriw t'l v.iry

rtr.-rl) 111. I.Ti,,, of .1 ilu.l,

A'"«/i V. .<,,„,/,.-„„, Ill ( , li, N



ItKJM^'lHMIiiN HI-' IK. Ml!\ri. .HIM

iii. 1/1 ,i,/i;. „i> lit with ,t /In I,

I

% 1040 An iij^n-'rmnt iHtwr.n tin- i.nj^iniil [..uiu

iihI ;i thipl iHT'oii. Ii\ wlii. li till' fliiril [ni-oii t:ik

n.M t

til.-
I
llilri iilli- II I' th< '•liyiiiai I iMilrarfiiii, t ii'.it. » a

W |».llt|.H

t It..!

II«W < <llltlll' f oil till- <i|i| li'lllls Ix'tWreit till' ll

.iml ii'-niiil* till' i.rigiii.il lunfi.i. t.

() 1041. S<i wll.fr ,\I, iiy;n'f(| with ,1 , ii||ip,i|l\ f.. t.ik.

.il.iih -Itii'x, ami IK) piyiiviit w.m iiiailr li\ M., -,

tint :Mriir.||ii^ til til"' Kiiili'iitioii •>( till' liijiii.lal

.V...M

iiir "ti

ihr coliiptiiy li.' lia«l nil n^jrlif f.i tln' xh.iif^: aii<l M.
tin II traiiMfi'iiiil till' ^hiirt'.s tu («., uihI (J. wai ri"i-.ii'ri'il :

It 'ia.t ll' th.it, :t.'*?*lllllllljL» till' iiilltt'lltiiill tit ill' I uin it,

till .iiiitniit with M. «.i.>4 iTHtiti-,' ///y/i//, ami tin- ir.iti-ri i

to wliirli till' lomjmiiy wai a party ii»ii.*titiit.il a in w

iiiiitrait to taki' tin saiii'' .Mhari'^ liitwiiii tlir loiiipain

;iiiiMJ.,Hii<l that thiulil (oiitrai t with M was ili,i haii;. i|

1>\ tllr lirw ri.lltlart Vvitll (}.'

§ 1042. So a^aiii whiii' A. .suM nhari-.s to W, ami ll. »;

"olil thi III to ('., ami \. i\ii utiil ll ll I of traii-ifiT

t'l ('., which <'. nfiisi'il to ri';,'iit»T ; \. liroiij»|it a hill

t'nr .spoiif'n peiforiiiaiioe a^'aiiist 15., Imt it w.is In Id

tli.it .\., haviiijr iiHsignt'il the shan- to ('., hml i|. tor

iiiiiii'il tho privity of lontriut with 15., ami that li.'

.f Hh;ir..

Th'tilij uot niaki- (1 titit' to thi-,sliar>'

in thi' ra-*i« wa.s whithiT ('. wa.s iiu'it

B.

iiiain i{iti'stinii

ly tl 10 llolllUlii'

or thiTf wiLs a HiihstuiitiNc rontrart liitwtii A.

Hihl ('.
: thf lattiT was the viiw t«ki'ii umli r tin- <ir-

I UIII-il.imrH.

!} 1048. Ill till' ihaptiT on I'ontraits for tho -alo of N'ov.it

-tiarr It will ho si'oii that qui'stioiis of novation hy
ill s»!.., iA

«lii»re».

introilmtioii of a tliinl jursoti mW u|ion .-'nl

Mi.iUi

cr. K.

<Li<, I.. I!. If; i:.|. lot. //„// V. Ln

IS nil

Y. vt I . \.\. \A
paitf /.Vr.,/..,,/, •_' M.ic. .V

• I'.'T; .V..../V V. M,Wn.i/./., I,. I!. 1
lUlihiiiii I'll., ;• Sim. '.'Ill; N. ('. •'.

I'li' V. I'

I

I'c u. M. iV
Mv

•i V,(i;; //„/,/, » T. Hiiyii, 1 Mir. \'i Jii/'iii, I'lirt VI. ch;
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till' Stock Ivxcliauu''. Till' i(;nler is ri't'enotl to ili.i

iliaptiT fur their ItCM.iiif;; ou the ijucwtioii oi' uoviition.

'"'"'
ij 1044. 'I'liiTt' an' two otluT cliisac.s of <iintnirt-i in

1 11S0-, of '
_ . , ...

iKivatuiii. n-.Hpci't of wliich the ijiio.stioii ot novation lias li,-

ijUi'iitly arisen— tlie first relatiui^ to continued dcaliiii,'^

Itetwien .\. and one .set of partners and A. and aiiotlici'

set of partners siiiicssors in trade to the former ; and

tlir scruiid ri'hitinif to the dealiiij^s of a person insureil

in one conipaiiy and eoiitiiiuiiii; to make payments to

another with whirli tiie first inid amalgamated, or to

whieh it had assijrned its business. Tiie full diseii^ion

of these clas.ses of eases would lie too remote from tlie

sulijeet of these pagt.s to lie here proper.

iv. /Ci' ''*< 01 a i">n'i r tn rixi'lii<l /'' >> rrnl In/ Ihr

i-diitfiii't.

Kxin ^^^

;iow<r to

rescind.

Conti'ucL

to lie \H>i(l

ill speci-

tiod event.

§ 1045. (Jeiierally .siieakiiiii, one party to a eoiitr.n t

cannot rescind it, except liy consent of the other piirty :

but this rrencral prim-iple is liable to c.xceptioiis. Tl.i'

tirst tiiat falls to In; noticed is where the contract n-

serves to one or both of the contracting parties a power

in certain siiecified circumstances to rescind the con-

tract.' Suc!i stipulations are frequent in contracts for

the .sale of liiml. It will be desirable briefly to consiil^r

these isti|iulations.

§1046. When a contract stipulates that on tin'

liappeniii"- of a certain event it shall be void, tlic cun-

.struction put uikiu it by the Courts jfcncrally is, tli.ii

it may on this event be rescinded by the iiarty iiijiuv.l

by su. h event. 'Piius a iirovi.so that in case the vend -r

of an estate cannot deduce a good title, or the |mii-

chascr shall not pay ihe money at the appointed day.

the contract shall be void, has been held to mean that

' E.ij. Maisi/'ii V. .SttiabcU, '28 1 Ch. >S.'!5, wlicre the iiurcliUM'r Im'I

W. H. 'Xy2; M> \Vhi!!:r>i:d ^i- <'.:. :>.!•. uptios! ti) rescind.

V. Watt, [1901] 1 Ch. Oil. [liio;;]



IlKMJISrSlO.N OF TUr, lOMlLV 1. fill

in the forniiT I'iisc the pmvliascr, aiitl in the latter th

v.'ii(l<;r, may avoid the .oiitiart, and not that the con

tnirt is uttfi-ly vtiid.'

§ 1047. A riglit to rerfriiid a cuutiact (jm the riou- it,,i:

poifuiinaiire of un act, whieh act it is the duty of tl

llUV, I. J U:

l'\l I' 1-1 l|.

II h

ty invested with the ri^^ht of ri'scissiun to pciioiiii

he can, will not ,ui\e sueh party a li^ht to refuse to

|)citoini liis part of tlie cMUlract, Imt will he held to

;ip|i|y where the act cannot he done. Th
there is 11 condition, that, if any ohjecti

us, wiieii

loll shall not he
n moved within a limited time, the vendor shall he at

lilierty to annul the contract, the vendoi' is not entitled

to ne-ilect to remove any ohjeetion, and then, on the

stieiiutli of his own iieL,dect, to annul the contract ;

-

Imt the couilition will entitle him to rescind tiie con-
tiact it, havini^ done all that is iiieiimhent on him, he
faii to .siiow a -ood title.' lUit where the rii^ht to

resiind is limited to arise in ea-e of Jiis hein-; uiiahle

or unwiliine to do the aet, the ease is of course ditVereiit,

ami he is generally exempted at his eh'<-tion from any
ol.liiration to do the act.' The person entitled to rescind

H not liound to give notice of hi- intention so to do,

nor to aHbrd a l(»us pceiiitt'iitiw to the other side.^ But
a notice of rescissiou given I)y a letter exj.ressed U> he
written " without prejudice "

is nut a valid notice."

5 1048. Where the power U) rescin«l is reserved in

the t'Ncnt of the vendor's heiug unahle or unwilling to nut In;

' l!(ih(_rh V. If//./'/, :; 'I'auiit. litis.

S r uImi Diie a. A'(,s/i v. /;/,,;,, I

M. \- \V. lOL'; llyd. V. Wafh, JJ

M. .>c W. L'.0-).

• Ormven v. Wilsun, :J.j Ht'av.

•-"'0. Cf. Hi- r,tA->;ou 'iii'i Otdshi.tt,

II <'li. 1). K.->1
; ami .'^;/iiV/( V. ]\'ill,„c,

[IS! 15] 1 ch. as;-), :;o;?.

I'di/e V. Adarr.n, 4 Bony. 'JijU.

' ninnirv. Smith, 10 Sim. 410;

•'J'" ''--',-' K;i. lOil ; Dioiti.U
'- >i«./..sc;,, I,. R. 1' Ch. 10:.', vary-

iii^' S. C. L. I!. 1 i:,]. 57S; i/niy v.

Fov/tr, L. I!. S Kx. li lH. Soo, how-
evt-r, Poi'-il! v. l'„ lyl/, L. I!, v.i l'.|.

4'J2; Av Jiii-kniin mid Onkshnlt, M
Ch. 1). (:.>!.

* hilddell V. .'^iiii/ia,}/!, iihi •nijirii ;

lit Barnes and U\md, '.".l Cli. 1).

(»2ti: Jle UtaiT-Iinii'kttt Swi'fy aiid

iibiiu, 42 Ch. I). .'(Tu.

<^ He Wesfou ,iud Thmaus' O.,,-

'i\„:t, [ISiUTj i til. .'44
; 7>i L. ,1.

Ch. 17!».
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unrea-.iii

il.lo.

HurJcn

DKFENCKS 'lO i III-: ACTION.

I (tinply with ft rt'ijiiisition l»y the iniiiliasci', ran lir

c'XorcUe the power arhitrarily at his (iwti will aiul

|)l('a>iirt', or can he not ? Is lie at liberty to exorcise

it without showing some reaaonaltle ground for refu>iii,'

to comply with the ret|uisitinn, or must lie show su. ii

'^rouml ? Opinions have not lieen unil'orm on tlii^

point. In one cane' it was oltgcrvrd Ity Bacon \'.('.

that " the unwillitigncHs is as niuili a part of the cipii-

tract as the inability." In an earlier case' Turner 1...I.

-seems to have been of a tlifl'ercnt opinion ; and it uiu-t

now be i-on.sidercd as the result of the authorities ,iiiil

dicta that a vendor cannot rescind capriciously and

ailiitrarily,^ that is to say, without any reasciuilli-

cause.* So whei(? a vendor who had rcscrvctl such a

power to himself, in case of reijuisitinns on (.(iuvcv-

ances, unroasunably insisted that certain words should

be inserted in a c(iiivcyan(;e, and the purchaser riglilly

resisted the inserticm, it was held by Pearson .1. thai

tlic vei'dor had no right to rescind."

§ 1049. When the reasonableness of the exercise ,it

the power is in <|uestion, on which side does the burthen

' /I'e Ihiiiica anil Id"'/, L'T t'li.

1>. 172; but cf. Ill- Moiicktoii miil

(iU'.fdii, L'T Cli. 1). o.")."'.

- Dit.ilill V. Siinpsdii, 2 Cli. lOL'.

Hi Diiiiits and W'lxnl, 21' Cli.

I). ';2t;; /.V Stiirr-Iliiirkitt S„ntlij

aii'l Sihnii, 42 (,'li. D. IS;,". ; lie

Jackfh mill lldiliii's ('unlrurt, [l'.IC'r>]

1 Ch. t;0:;: [lHOfi] 1 Ch. 412.

' Qiiiiniiu V. Ilortii; [I'.iOG] 1 Cli.

.".Wl, tlOo; 7.'> I,. .J. Cli. 2li.i. ill which

c.iso FiirwcU J. iioiiiteil oiit tli.it

proiif of inula Jiilm f.ii tlu' jLirt of

tiiu vt'iiilur \n nut lu'iTssiiry. " X
luau may \k- as irrational as he

jile.iscH, ami yet Ik; Imnt'Kt." Dis-

tiir^itish \\'imli:olt v. J'eiji/ir, 15 Ajtp.

Cas. 42, 44. Ill Qniiiiuii v. J/omi,

uhi 4(iy./u, a liiaigf 111' iiiiiia ((<((.<

haviiij; bct'ii made ami haviiif; faik'd,

un costs were i^iveii to the |iinvlr,i-ti

(lilaimilT , .ilthmi^h he siieceeili'':.

' /lurilniiin ,. t'hi/il, 28 I'll. 1'.

712; cf. Jti Monckton and (iil^-'h,

27 Cli. I), 'i.'iy, where the jKiWir wa-

hrlil not. to inchule tiie ohjiTt; -li

iriiiile; aii'l see lie Westuii "/'

Thomas' Vuulriirt, [1!I07] 1 ( li. 211:

70 L. .1. Ch. 17',), where, hy a i :.-

(lition of wile, the vemlorB wer( t" !

at iilxTty to resciiiil in the eviia ^ i

any pnreha.serinsistini; uimii a rf\ \\-

sition which they shouM he, "i. ;i:'V

" reasoualile j;rounil," unwiliiii:: l'

mnilily with; aliil it was liriil iiil

the veiiilors were not cutitleii tu iv-

seinil merely because a puivhi-'

r

askeil them to clear off a .small !»•:.-

liiii^eiii incumiirtince, .imi liny '
I'l

III it cliuose to do So.
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that it ought to an to

ItKSCISSION OF TMK CON'THACT.

• if proof li<> ? It may he •suggested

!!.• oil tlio party n>serting that it has been iiiircasoiiahl

cx(>i< iso(].

§ 1050. fnstaucos of tlie oxeivise of this right to i

rosrJiKl iiiiiy he fouu.l in fho rases referred to in th

'l:j

^' ablonc

nutnnc

am 1 the next se(!tion.' In one cise the contract .stipi

'^ o(ri;^h

f'XCf i>«

1.1. I'll that if from any cause whatever the purc'iasc
was not complete.] I.y the time siwcified, the veinlor
was to he at lil)erty to annul the contra.t. At the day
appointed the parties met, and the v.-ndoi- offered and
the puiehaser acf.'pte.l the vendor'., undertaking to
s.irisfy certain unsatistied rcijuisitions. Nevertheless
the purchaser refused to pay tlie punhase-raoney,
whereupon the vendor said that he -.vould annul the
• ontract if the money was not paid : the purchaser
lefu-ed to pay till the rcijuisitions were satisfied : the
veu.lor on the same day annulle.l the contract hy notice,

and successfully maintained a hill for an injunction to

retrain any proceedings at Law on the contract.'

§ 1051. In another case, one condition provided that -yawsunv.

if any ohjcction to title were p.-rsistcd in, the vendor^''"''"'
might rescind the contract : another provi.lcd that if

any mistake shouM appear in the (h'scription of the
piuprrty or of the vendor's interest therein, compensa-
tion -houM he given. A .|m\stion arose as to the rights
I't the lor.l of the manor to certain mines or minerals :

the purchaser claimed compensation and the vendor
r. s. iiided

: the purchaser hrouglit his hill for perfor-
iiiaij.e with compensation : the vendor relied on his
ros.ission. Tlie Court held that the question in

'li-pute was one of title, and that the ven.lor was
tiiciofore entitled to rescind.' Similarly it has l)een

' Nr, t.Ks infra, § ll'.ii; and lit - l/ud.s.mv. Temph; 2il He.iv o.tD.
N -i/'VK and r/iunias M„i/'s Cun- Distinsjuisli 7',(r/»i/i v. I.'kambvrs, \h.

/'•ft, VJ S„l. .To. 376, wlitre it was i04.
l-ii'i that till' vendors, liaviiii; act'."! .!/;•;;.-:;,..• v. /•'.'..'.••.';/;• !, 1! ;A
l'"i'stly under

.

I
mistake, were en- K.i. :;12; (i Cli. ill. l)istin.'ui.-h

tit!,.| t„ rei=cind. /,v Ja,:/cso>, and linden's Contra,!,

'•
2 I.

£Var^H1'{«jl
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V,-ll.lur

without
titll'tOtllO

«lii>U> or II

lurtiif till'

pioiH'ity

Irdcti'd I.I

!.. -old.

Witliiii

wliiit tiui'

i>KKKN('Ks lo Tin; aciu'N.

lieM' tluit thf (•xiMtciiic of a liitout right of way innv

lie all oltjertioii to title, entitling ii veinlt»r to rest iml

uinln- ji romlitioii in that liehalf, tlinujih fallin-,' within

another conilitioii providing for . nni|KMi.sHtion fur eiKu-

of ilesi rii)ti(iii.

§ 1052. A rondition enalilin;,^ tlic veiidnr tu uiihul

the sal'- if the piinhaser .should make any ol»i('<tion ni

rc(jui.-<ition \vhi<ii the vi^ndor .should l»c unwilliuL; i>\,

the ground of ex|)cnae or othcrwi.si' to <oniiily with,

does not eiialtle a vendor who sliows no title whatever

to rcsrind. Surh a ven(h>r wa.s cortsetiueutly mad'' Ik

pay damages for his non-|MMfornnuiee.^ Hut whtit-

the veinlor, a mortgagee of leasilmlds, had und r .1

.sul)-dcinise a suhstantial inten-st in the term, tlmiiLjli

he could not make a title to the whole of it. he \\;i«

held to he entith'il to annul the sale, by virtue >>( ii

rondition eni|)owering him so to do in the event of any

ohjertion being made as to any " matti-r or thin;:

relating or incich-ntal to the sale," wliidi words wnv

• on.siilered by the Court to include a matter of con\iy-

ance. ' Such a condition, however, is applicalde only

to an honest case.'

§ 1053. Wliether a right to re.scind a contract niuM

be exercised within a reasonable time after it ari-e>. nr

[I'.to.".] 1 til. i;o;i: [r.too] icii. ir.',

wK^Tc vi'iiiiors li.iil euiitnicteil t'l sill

a vilhi by a (k'Si-riptimi wiilr fUOtlLlli

til iiiiliiili' the iiiiiii'ials iiu<ler it, to

wliiili tiiiiiiral.s tlicy jj.iil ii" title:

iin.l it WHS lielii tliiit ihrv liii'l liy

tlieir iiwn careless eoiiiUiel pn chhlcil

ttiemselvcs from leseiiiiiiiin iiiuler a

res'.-issioii cniilitioii, ami that tlie

purchaser was eutitleii tu a ccii-

vcviiiirc with cuui|ieiisati(Mi iu resjioct

iif the iiiiuerals, jiursuaiit tu aiiiither

cniKlitinu priiviriiu:: that any error or

Tiiis«tl>te!!lent sliollhl forln the snhiiTt

ol' ciiiniieusatioii.

' AMiiirutr v. Snnll. [IS'.il] .'!

Ch. 10.-., |o:i.

- lioii'imui V. Ilijliihd, 8 ( !. 1>-

.|SS, ilisetisseil au.l explaiii. ; .1.

/.'• Jtirhaiiii (III/ llii'/eii'^ ('ii'iir',

[IIKX;] I I'll. 411.', 11'.' (C. A.~), ui.ii'

the failuie of title was iis t.' . ].ir:

only of the iin.perty cotitrart 1

lie sol.l : auil see Ji'u J'l' k- •
-'i^l

(hif.-flii'll, 14 fh. 1'. H")!, cite! ,"'.,

Part V. clia).. i. Jj 1107.

III /)' ighfi'ii null lli'rn'.-' ''" -

fnirf, [IS'.IS] 1 Uh. -l.-iS : l»; W. V.

ail.

1 /,', lhill!,l,.,,_ .Iv. t',,„>,:trf. n'n

^'ijmi, at |j. 4ii.l. C'f. Smr'' i

\y.i!i,i.(. [is'.c] 1 Ch. ;;^.•..

•n. tj*^/^«'-'
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at any time iM'fon; it in waivod or hIhiihIoikmI, may Ix-

<)[»on to (iiiostioii.' Hut it is conrcivcl to l»e floar that,

a {wrty wins haviiii,' a light to ros.iii<I, tithcr him.s.lf

it{>iti

is«(l.

ilocM somo ai:t iiiidei' th (' roiitnut whirh involveI's or

implies the roiitiiiu<'il cxisti'ini' of tlii.' lontnict, or

sutlirs the otluT [»arty to <|o smh ait without assort Ul<'

tiM- rii,'lit to re>riu(l, has ilioreliy lost that right. And
whtTf a voiidor, hoiiig in a position to resrind, trio 1

to play fast and h)osc with tho piirthascr, iiitontionallv

d.laying to inffjrra him whether the eontrnet was to

-o on or not, whih- h(! was seeking to eHeet a sale

to an.ither person, the purriiaser was lu-ld entithd to

treat the eoutract as rescinded."

§1054. Again, where eon<litious of sahj stipulated Waiver

that if there was an\ ol.jeetion wliieh the vendor should ri«ht?.i''

he unable or unwilling to remo\e he might rescind the
'''""''"''

contract, and the purchaser should he entitled to his

deposit without interest or cost.s. it has heen held that
.-iich a condition is confined to the objections first taken
aflpr the abstract is delivered, and that a treaty between
the pirties for the completion of the ]iuichase is a waiver
"t the condition,' it being, of course, evidence of the
vendor's willingne.ss to remove the objection. 8uih a

'"iidition will apply, if it be acted on by the vendor
tlie moment the defect is kiiuwn to him, but will not
allow him to spend time in fruitless efforts to remove
ilic objection, and then t<» rescind the lontraet on the
lernr- of tiie condition.' Ami so where money is pav-
ililc i)y instalments, and there is a power to rescind on
breach of the contract, the receipt of money due on a
^ub>r,ju,ut instalment is a waiver of the right to rescind

^' r }[fJilis',ii V. I'liiivrxilf .1/,(.

,.". I ii^'ii-iiiifi (.'•>., I,, i;. s i-A. \>\

V''. puli. ukiiiy JO."i; and ,.o .lAu's-

'/• V. SnnMI, L'S W. it. :C)2: A'm-

>. 'V..HV. !. !!, 7 C. I., i-i". ,,,,A

' l-'i, § 7:;'.i.

ill, V. W.illwe, [ls!ir,] 1 cii. i,>i,-,.

'It Yi\ ;'i:>o, y.n.

Tiiiniir \. >,ii,iil,. Id Siiri. 110;

I/./'/m/ v. (.i.k, •! Ilii. lOii. See iiN,,

<'"l's V. Thodiij, Vi Sim. JOO.

' M'i-.:Uc,.\ ,. :.,,,..,
,j, I K. A-

•I. '.'.-<1: ].iii,f\-. Del" ii/kiii, , 17 Jiii.

*e " ftczrvi.
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Si>piir»lii

brofli lio«.

I'or.ditldii

for

ri""ii!*iiion

liiiiitwl tiy

anotlier

fur com-
pi n«iitio!i.

liKFKXi'KS Ti» rilK AfTlDN.

for ilffaiilt ill rij<|»«'it of « previoun dih'.' So tin- iviii|.t

• tf royalty at ii mluicil rati' is ft liir to tlif exenis.' .f

11 riplit of ic^isrtioii rrscrvo<l on the nonpaymfiif "\

royalty iit a higlior lato.^ Ami ii vciidoi who has eh .-tcl

to insist on h|m»i ific jicrf'oinian<'e of a roiitra<t raiiunr

aftcrwanls turn roiinil ami rcsriml it.'

§ 1055. While till' rontia.t stipulati's for a rii,'lit >.['

rrsi iixioti in ro^poit of scparato lnfaihcs, tho waivir

of one will not waivo another: so that when* tlu'iv was

a tontrart for the payment of money hy instalment-,

ami that time should he of the I'-sscme, ami furtln'i. a

power to rcsrind on lireath of the rontiiut, it was hcM

that eaih default of payment of an instalment at the

stipulated time was a fie.sh hrearh of the rontrart. mi

whirh the ri^ht to res' ind arose*

§ 1056. Where there arc tonditions for rompensatioii

and for restission ' the Courts will, for olivious reasnii<,

generally construe them so as to (((iifiiie the rij^ht to

rescind to ca-ses not within the eondition for compen-a-

tiou. Thus, in a case in which particulars of sale l.y

error, hut without fraud or gross negli^'ence on the p.ut

of the vendor, descrihetl part of the property as i

lustomary leasehold holden of a manor lenewahle evriy

twenty-one years on payment of a customary line, aii'l

the property was in fact holden only for a term nl

twenty-one years with no customary right of renewal;

the fourth condition of sale, after providing for ilie

delivery of the alistract and of oltjection.s to the tiili'.

stipulated that the vendor should he at liberty at aii\

time after the delivery of such oltjections to vacate fho

sale, and that tlie deposit was thereupon to he returinil

without interest, costs, or other compensat'oii : the tilth

condition of sale provided that the purchaser .shniiM

' fruntrr V. Dauiil, t Ila. I'.'O.

- \V::r!ri:k V. 11::,:,:, :; :! M:.!'. .\-

(r. (111. See iilsi) LnnijrulijL v. I'aijiit,

J .}. X' II. 4J.!.

' linrdcm V. /,«, ;( II. \- r. Ii 1.

' Hunter v. Diiuifi, i ii;i. i-".



Ili:s('ISS|o\ OF TIIK n)NT|!.\( 1.

:i'«'I»t the «'.\i.stilij,' leas.' iiii.| tli.' llMsi-iiiiKrit f. tlu'

v.h.lor as a siilliriciit lillr t.. tlii.i prup-itv ; ainl th.-

"ixtli .i.ii.litioii Mipulati'tl ihai if tlintii^li iiii\ iiii>tak.'

till' I'^tatf .--hoiild Ih- ini|iiuj)fily iI.m. lilxd <,r anv enur
a mi.vMtat.'im.iit !,.• in.scrt.d in tin- parli. iilar, ihr saiii.-

1.1

.)i(

'houl.l not vitiate tin- sal.', Imf that . onipni-atioii >Im.u

1k' iiiii.lf ],y fitli.T party, at tlh- .usr 1111-1, t 1.,.. Til.'

jMir. hasrr fil.,1 a liilj for si>oriti.- poit'ori

jifirsitioii, coiiteinliiinr that the rrn.r

"ixth .oiiilitioii
: tin- vemlor iv>i.^ti'.l i^'rlniiiiaii.-,' an.

scuijht to vacate the rontiact, on the i,moiiim1 that it

was within the lourtli coiMlition. L..r.l llathcrluy

iiaiiic with i.iiii-

was within th

(tli.ii V.C.), refciriii-,' to the fifth conil

iiiir the

ItlOll IS i'.\|i|ain-

10 us.' ot the \vor,l "title" iu the ..jmlitioii, hohl
that this wn.s rath.r a niis-Htat.-inent ..f the sul.j.vt-

iiiatt.'r of the sale than of th.' v.n.lor's titl.' to it, an.l
tiior.'lore within the .sixth an.l not within thr fourth
r.in.liti.)n of sal.'

; an.l he u.-.'or.liiijily euf-.r.v.l .sp.cili,-

|Krf..rman.e with I'onipensation:' in.l I.onl K.-milly M.l,'.

I'lit a like.oii.stru.ti.in on similar ...mlitious in a siniihir
.as.'.'-

§1057. A ri<iht to r.s.'in.l on ih.' Mroiiml of the » iii'""t i-'

v.'iHlor hein- unable ..r unwilling t<, me.t a re-iuisi-
X' '""''

ti"ii <ann..t Ik- exer.'ise.l aft.r th.' ven.h.r has smirrht U,';^^:-^^
"I'lain a .h'.ision in his fav.mr on the re.nii>iti./n, an.l
jU'l-UK'iit has Im'.u uiv.'ii against him : ami this is the
'
isf even « h.ii the .on.liti.m giv.-s the power .'xpresslv,

ii"tuitlistan.liiig any previ.ais litigation: litigation "in

this .lau.se (I.m's not in.lu.le a.lverse ju.licial .le.ision.'

I'-ut where a .'oiLlition .'mpoweio.l the v.u.lor t.i les.'in,],

"I the event of any ohjeetion Keing insiste.l on, '•
n.)t-

"ithstan.ling any internie.liate negotiation," l.iit th.'

'"iitia.t sai.l nothing al.out intermediate litii;ati..ii. and

P"i,if,i- V. AVkV.//, 11 U.I. -21;

:

.:.:::,.,, !„ v. IMijiite, i r.'ll. L'u:;.

^"' also .y.ncfoii v. Fl<hln; \.. \\.

'" I 1--1-'; •iCh. 111.

• He Aihih ai,</ CI,

I

[18'.»r t C'h. lini.

.'_' li.MV. .M'l

Intel.



518

V>:ti.)ll

I'liiliiuriu

DKFF.Nt KS TO TIIK ACTION.

the pnrrhaMcr, having iiiMiHtdl on uii i»l»jt«:tioii, .om-

ini'ini'd III) lu'tiaii for rt'lurii of lim (lc|Mt^it aiitl otli.r

relief, « iiotir.- to ri'M<iii<l given liy tlio vt'n<li»r five days

afti r till' i?wue of the writ wa^ heM fo he n^t too Inf.

.

Htill, if a veinlor, having |)ower t<i remiml n"(\viili-

Htautliiiji any peiiilin)^' litij,'ation, unieasonaltly nllnus

proceetlini;.-* I»y the |iiiriiiaHer i<i go i>n, and linn at t\\>-

last moment leMeind^, lie may l>e ordered t" pay ilie

ro.Htrt of the prnc. cdinj^M.'

§ 1058. It remains to remark that the plaintil),

Itrin'dnj,' an action for tlie .speiiti<' perfornianee u| ;i

eontniet, may i laim in the alti rnative that, if tln' ...n

traet eannot )»e enloii cd, it may l>e nsrinded and de

livere<l up to ln' lam-idhd, providfd that thi alternativi

relief is haseil in the saini' state of fmts, tliou;^h with

tlilferent runclasinnH as to law.* When tin' aili"ii i-

hrou^'ht l(y the viiidor, and thr {)uriha.ser ha-i In in in

possession, this alternative ilaim may uminaie an airDiini

of the rents and prolits.' iJnt, for the reason alread\

stated, a suit to .si t aside a transaction for fraud oi. in

the alteruativi', for .-|k,< iti<- porformaneo of a <iimpronii«'

eoulil not he sustain. -il in the (nint of Chaniery.* Anl

iiotwithstaudinj? the pro\isiiins of tlie Rules of ih,

Sujireme t'ourt a^ to altirnativf ilaiins for nlirl, it

seems prolialih' that the same ronilusioii would -till In-

arrived at, on the <;round that the claims were in^'ii

.sistent and emltarras.sin^.

> /,.».(.< V. T,.>re!l, [I^''.'SJ, '.' <'li.

- Jte Sjiiii'l/'f mill Mini's < 'utilrm'f,

[I'.iOl] 1 < li. '.H'S, '.llli.

MiisiliifV. Viri/iii, '.', V», 1.^1;

('initii/iiii V. Ilnnttn', '_' Sell. ,\; \,v(.

H;o, Kit!; Stiipijltiii, V. Sciitl, 1'. Vis.

•l'J."i ; I'hirk'W Fiiilj, ''• lilies. .".-II:

Kiii.j V. h'iny, I My. .V K. 44.':

Jhi:::;!::^:, V. hnilhlfi .: ::d Stfith-

Wisleni linilwinj ''o.,.'{ K. >V .J. IT".;

i'ui'fir \. liriiit I'.ii^l'iii l!-ii' fi

I'lK, \V. N. lSi;s, p_".'.

• HmrluiiiH V. Iiuninl, 1 .1. A H.

I.Vs ; :iim1 Ml' I!. S. ('. Or.l. .\.\.

r. H.

• WitlianiH V. >/i<iir, '. V.'i-.

!>, I,.

r„„./,,/ V. J'viili, 1 11. \- .M.
."

!> :>!!!!i;i!i^!' Jliiiii'l V. F.iisliiii, 7 C: .

1». 1.



Uh>«lfWluN «•»' TUK i.ONrilAiT. >i!l

V. Iii'ici-"'i<>it I'll til,- ifi niniil !</' fiiiuil , iiii-riiii'Sinfii'

limi. III' mittitHr.

§ 1069. Kitlh r [Mtrty t<i a •niiti'ui i \vli<> lia.-t in-i'ii Inl

into it In rniinl, or t'rauiluloiit mi-trr|iic.miitati"ii, ni.tv

ii'«riiii| till' ri>ntia<t :

' ainl iiilicr |»<irtv to a <"iitru>i

i> I

put) llllt^

- - III. I.

WlK ) hy till' fiiiiiij of till' otluT |iHity li.iM lii'iii |iii \,.|iti(|

tinin olitainiiii; the full lii'iielil <>{' it iiiuv nM'tml tip'

roll ti:ii t.' Tiii-i ri'^lit is (ji.ii I li-x'i III till' lia|iti oil

I'r.iti.l.'

Mi'tiike, hikI iiiiiicpic-'i'iiiatiMii witlioin iVainl, .in-

•lUii iiii<ler some ciicuni't.iin c- j^'riimids I'oi- n'mis^imi.*

Wln'ii', for iiistatire. tilt" cDiitni't lia'l Imcij iii<l'i<i'il liv a

iii^ivprost'iitatioii of fart mailc, iiui tniU'liilt'iitly, l.y llir

tlcfi'iiiliint s iiii'iit, rcsi'iM.sinii was tli'clrt'i ami ri|';i
I

.ay.

nil lit of tlji' tli'posit witli iiiliTi'.st was (ndcrcd.'' Ii

tiirr ru.si'," it was helil that tin* pmcliuscr wasalio

iiititU'd, on lilt' ;;iouiid of noil -fniuduji lit lui-repri'

sutution, to Im' discliaij'fd from tin' contriut. and that,

tliu whole coiitrai't litinj' vitiated liy tlu' iiiisrci llr-

Id not avail tln'iiiscKo-. ofiitation, the veudois run

loiidition for rcstivsiou in tlu' contiaL-t ; mid it wu.s

turtlnr lirld that, the sale having ln'cii under the direr-

tioii of the Court, the costs recoverahli' l»y the punha.ser

iiirludcd the co^fs oci-asioned liv lii.s liiddiii'' for and

lieroiiiiiiir tlir |nircliaser of the proiiertv.

(ieuerallv, wlnn a per

i-oll

person wishe.s to (.'-.iijie troni his

ti.ict on the i;round of niisrepre-eiitatiun, he iiiu>t

I \,h II. .V M. if. r,,//,,, V. oM/,„r.i, I. It, I C. I„

.1,:;<M. iJlO; 1 V L. (liiiNlfSciii Hon;

;

i''iiia„ni, ,ir. T'lii/i'ii'l, '„, V. .Uiiiii V. .Wirliif/.jiii;/, I'.i Apli. ('.\<.

L.l.',-,„l,l,.,; .ir. /_,,., I.. It. 1(1 (1,. ;;os; S. (
'. :M (1,. |». ."S.'i (nii-ir-

-'i/'ca, I'iirl III. iliiiiv. xiv.

:

let". (Vi,,yi7,' V. lio.rtr, 10 Ch. 1>.

', .uiil ptr LciiU Klackbiirii, in

"iKidic V. Kaniiitiitl

v.\n\>.

iiijii Am-, l'i

"J'r'i, § TsL' (mistake); :ui.l

lirt'M-iiiatK

W'autv

villiniit trau'l).

/( V. ( '!'!• 7.[1.- n'.i, 1 r

ItoHiicJI V. .•iiHOindn, [I'.H^iJ

1 til. !'.'•;, 4.!1, 4.J4: 75 L. .1. I'ti.



ai'O DKIKKNClf* T" I UK A" llnN,

• oiiH' to till' 'umt iiiiiiu'iliiiily. hiit wli'U > I'ln

1 llMMT iliwCHVi-r-' that II r< |>lr««'lltilthill llia<l<' I" lilllt ' \

a M'lulor is untrue, aii<l tln'ri'iipuii tlif \<mii|iii tii'.-L'' -'

thiit, if" time In- j(ivi h li'iii. tin- iiii-r<'[>ri'-<'iiiniiiiii uix

Im- cijifti iiikI ihf |iiii(|m-(r put in a-* <z>»>\ " [•'"Hi i.

HH if tlu* ri'iTCMMitiititiii liiiil lii't'ii true, tluii tlii'
i

i.\

iliiiHcr tlocM not, liy •^iviiiy tin- viiiil"!' Iinif, I'xi In

riyht at tin- end ot th- tiiuc, if tlic vcii'lof lailx I" iii k^

;4uim| hi^ NU;^j^«'rtlion, to if|\ on tin- niiHrfpii'^i ntaii"i >•

a },;i'ounil for ilctfitninin^ tli' lontiait.'

A [tarty Hiiinj; for rt'.-t<it;siou on tin- jjmuml "I nn -

ri'[trt'«('iit(ition funnot cuniistuntly a^k for any inii-

liM'utory opliT wliii'li woulil lu»v<' tin- ffln t ot rnt'Mim.

MjK'fifir |H'rfornitiu<!i' of a part of tlif i untrttit.-

vi. Will 1 1' mil' /I'irfi/ liii-< refnstil lo /n rfi'ini m-

itiifi ifuHiiliIji ililiii/iil in rh'riiiiiiii'i'.

lietn^itt S 1060. Wiiore one party to a contract uiHo'ui. 1\

p«»r(ortii. ''

_

^ '

rcfu.ies to jMirforni his part of the contrait when th'

hour for pcrforniaiKc ha» arrivoil,' tin- otlnr part} nii\

a<'copt tliat refusal ami thereupon rctcinil tlie .-ontra t

8<) that wlicre a man contracted to liuy straw to !m

delivered liy instalments, and to pay on delivery, mi
after a time refused to pay for the hut load dcli\.i. 1,

aiid insisted on always kcepiiiij one payment in aii' u

the other party was held entitled to re^iind the ca

tract.* But to justify resiission for thi- reason tli'

refusal to perform must not he mere uon-perforinaii '

or neglect in performance: "there must have i.rh

I Tihlititts \- . Hoiill'V, :;; L. T. ;it ' Duhu'e nifl J!''i'': Sea !;:'' ',.

I'.
•"'^'•''. ,{r, Co. V. A' »-.», 1 M . I!. N. >, !

':

.

- CiHik V. Aiiilriwx, [Is'.iTi 1 Cli. .,, ,, .j ^ ^^
^.,-

at p. 270. Ill this caHo, lioui'VtT, an . , , ,,

onlM to preserve th.' i.ruirily fn.i,, «*'- OiKtin-iiUh r,„7,.rV v, //

-

forfeiture. «"". [1!hX>] - Tli. H'.H. .'.O:'..



llK?<4 |>M(>N <iV IIIK toMliAt I. .-•I

-tin tliillj,' ri|ui\iiltMit lo -i\iii;(, "I r -.<iiii| tlii- i"ii-

tiiiit'-it t'>ti(l iftui.il to |H'iliinii ji, i.f .luiiuiliiii-

< '|iiiviil('itt t<i tliit vvliK li wmilil iihililc titi' pliiiiititi <>ii

!ii' -I'ic tit '(4\ ,
' It \<»ii if^. iiiil tlh' 'Miitiiit oil \<mi

pill, I will r«'-<( iiiil it 1)11 iiiiiir,' '

>; 1061. 'i'li< inir iiut'itiiiii i- timt laiil duwii in tin: M>

-t /',..//- \. /; "/
' , \ I/., wiH'llii'i' till' ni\» lun

oii-lin t I't till' pHity ( imluiliii^' im il"ulil ilir \M>ril"* .1-

|iiirl III tin- loiiilm t ) I'V ill! !• an ii'tmlinn nu |mi 1:411 to

III' liiiiiiiil liy the iMtitiai t, ur, in nilirr \Mii1l-4, wlntlu'i

iii< rniiiliii I of till' parly whii Ian lirnkiii tin' iniitiai 1

1- Mirji iliat the iitlnT party is fiilitltMl to ii>ni liiilf that

llii' {mity liU'rtkin;; tlii' rKiitiiut no lon;.'ir inlfml.-' t"

li. Iiiiiunl l>y it."* I'roviHion-i ' 'I'Ih' annwiT in tviTv la <•

1- an inlt'iriKi' fimn tliu fm t.n. On tlii-» prim i|ili', tliat

i'h I't'tii'al innnt Im' alMolutt', it was licM. in a vum-

wlnii' II tli't'i'inlaiit to a "pfcitii pi'rlifinmni t' aitioii

>i 'ly thf iK'fi'ncc that lir was nnwillinj; to toni-

|il' iiat till' plaintitr was not at liliritv at tin- hriuiiii,;,

at wuiih I ho ilftViiilaiit diil not

iiiiiiu'iliatr jmlgint'iit tor ii'sii^.si

I. 10 ti >!' an

I'll aytncni ot

llir ill posit.

v! 1062. The iii-i'.s go '-I't a sti'p tiirtlii'i'. ami -how 1

ihit fVru lifl'oi'i' till' tinii' lor pi'il'iriiiaiii I' has roiuc

11.1 IT may \n' 11 lirearh hy aiitiripiition hy rtMson of a

wiMiii^t'ul fi palliation Itct'oii thi' tiiiir of pt'if'oiniaini'.'

/',,
' •]"•:!' V. ,l„./t ;H' .\.,

I

I'.i""] 'J I ll. I'.is

1
i',/ /f.^rki' li. at p. l.'.S; 11,../,,/,,

\. /'. /.( 7;>ui; i! Kll. \- I!l. tlTS;

/ .1" v. Iliiir, I,. 1!. ',t ('. r. L'os
;

IlL' S. C. Is'.'

... V >t"l iiii'f Inn, '
'". V. AVn/Ay

.\~ In till- t.

! t ll. 7|i'.

.//(, :;.". rii. |). i>

i.f till' jii.l

\\.\: Cx-. 4:!i.

I.. 1;. '.I •
. 1'. '.'US; uppioVI'.! l.y

til- ta-*', M'l'

|ii'l'.;iii< 111 ill

rr.lU'.'i 1 I'll. .It 1.. •JI.-.'.

//.../,,/,•,• V. A /„ '/'„ ;ii. .\

I.. I'liiirl (if A PIKIU Ml M, ^l,.l W /. Ki,i.ii,i,: i;.\. Ill

;

Au.vAd, '.I g. 1;. I'. i;is, ,/„/,/„/,. „, V. Mii/iini, I'l 1^ \\. I'

a :i Ai.p. (.in. 1:11.

AViy/./ • 1,'iii/ir II) I ',,. V. /<".

IfO, IT.-.; and /I.m.U- Hrhilri/ri

Si/ii,li7.iif M.li'xhl.iil, V. Si„li,

,i;i I

I. >l:;; S. C.

W. i;. 111!; r,

i.'.i L. .i. ( h.

I.. T. Ill; 1:

u;ill V. lliiiS",!

;it Ll'."i''j 1. :it |.. l.iT.

I
I. 1;

•J'.U, :'."'. I
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)| 1068. Wlii<ri<, on Ih-i'imiiiiim iiiM»lvi>ut, n itrntrm f

itiy |mrly piiu finally kivi* uotu-t' to liin .rp<lil<H' aii>i

(|ii>M> who liiivi' (-otitrtt<'ti'<l witli liitii that \w iIikh noi

iiicnii to |iAy «tiy of lii<« ilt>lit« or iMTfonii uny •*! I>i>

t outriUt*, ihi'ii- i>4 n n fiimil which iimy In- hh i'|it«'i| liy

fhf oth>i' »»i<h', alnl thiit liy >'oiii|i|('t ;c( \\o\l in* liy

PX|H' 't ri<i«<i*Moii.'

§ 1064. .Vu'itiii, whrro this <ontrael in Cot' the mU' ><\ a

lhiiif(, iiimI the only thing whiih tin- vfiMlor i .in ron\< \

in ilillrri'iit li'iiu th«' ihiii;^ < oiitr«<|iil (oi in an rHMcntial

|»arlii'ular, th<' pun hiiM{*r may tr<>at thi-* uh u non |h'i-

t'trmaMo- l»y th'- V" ndor whiili yivf* a liglit to lOHciuil

;

un<l hi" may in ihmh' iniw* t\>> thin, an \vr have alniily

Hi'»ii, iNt II whi'ii a iliiiHi' tor I oiii|K'niiation «'xiMlH in ilif

•••.ntiart.'

§ 1066. Th«' li^'ht to it>4<ini| • i arinfM from mi-

r«'ii.soii.ili|i' (hlay in [m rt'ormaini' v 1 Ik? i-oiiHitU'it .1 m

llic 111 \l tlia|itrr.'

\ ii. W/inr mil iHtily luis iiiiid, iMrfoniuiin'r iinjuismhli

,

1^ 1066. It i-t a I'li'.ir itrincijdc ot' law that if liy my
lurt of one of tin- j>aitii's tli»' [K-rform iiit'i- of a < "H-

tiarl li«' iviuliiiij im|>o.s.sili|c, th<' othir party may, it

hi^ tltttion, rt''(cin<l th<' contrait:* so that wht-if \.

roiitrarl.il with H. to supply 1». with a ihuiiot for Iim'

yfais, whi'h A. wan to npair, ami lnfoii' the (i\t' yiu-

linl I'Xpiri'il A. rnadi' ovi r the ihariot to his HUnt-.s^dr

in traili', ainl thi i<l»y ilis ilil.d liim.Hclf from ptrforiniii,'

the iiiip<rf<irmei| part of the contrail, l». wa.>« hii'l t

iilierty to ri'si iirl it.' Similarly it sfems ileur tliit i

roiitrait to loiivi'y an e.state may lie rcsiiinlcil it tin

' t.j iMih r'A.(/«ir) », I-. H. s cb. IUmv. JTti.

n'.'; MiiT'inii y. Hniii, \. I!. 10 •'. i'. ' I'aiinnKt, A'.. Jrli'/i'i/'h '. >.

l.'i, tf. S> ri„i'i>nur'* rtaiin, \ ,. It. « /iiUiit-iufJ>rr, dr. ' 'd., I,. 1!. lo ' ii.

i\: 'A-M. :.>:., x'.-s.

Si'u ai(/'n(. S ^T7. tlulnuii v. Oruiniii'iwl, L' I' V'

• Ht'C, ti.H, MirhnIN V. C.iUlt, .'.l A.l. :!i>;i.



IU>M |<*.sli»\ or iilK iMMIlAlt. ..•.'.I

• iiitrtit to p.iv III yiMHl* limy U; r<'4<-Hii|< •! if tin- ^^n\<^

|i«rf Willi tin' giMMU tliiit .1 •itiitro t Ki wiil> 1(11 t'^^av

for u |MrtiriiUr m<iii"< tiuiy Ih- utt ttiil> •! if t||i imliliahir

tiiiiilly alt.iiiiloii liic HI 111 H ' ill, It it Kiiittiiit to ii<<i|tt

uikI |i.i\ fill II ti'l<'^r.i|ili • ilili 11)1 till' i-rtili<itl< •>! ,ui

. iii;iiii'<'r iiiiiy Ix' nti imli d if iIm |>iiify !'• •!' Iim i tin

luhlf liril».' tin' "iigiiH'iT.'

»< iiiiiM'ttiliiliiy iimtr, ii ihiuiih, ailii-^ 1067 ri

11 ri--*|»ci t itf Hoiiiu niilMtfiiitiiii Ml' t itii.il |»iii't of ill

'(lllnii't ; tllull;^ll it 1^ ll'il jH-lli:i| H ' ll'lU Mil lltllh l|)l< .(III

ull\ I rolllr.li lill-,' I'lll'l' ullo ili-H.Mi'M ItilllHi If ll'olll

|M rf i|'iui||j{ iiiiiili' ,IJn,,ill '<l|iiul<l lie ,il liliflly In illlc,;!'

iliiii iln- ill! ii|>ti< iiy nnIiIi li lu' li m |iroi|tt< • ! !-> in .i iimh-

I'-t'htiil |ia

^ 1068. U

iitii 1(1 ill'.

Ill rVfti iliuii;;li tilt; {i.iiihiij.ir 111 H'->| r. I

>'f uliirli till' iiniMi-'iltilifv iirim'M iiiiv in'i lit' of flir '

< tsciH (' of till- I Kiiir.H t
,
yet if it Ik' l«roui;lit alfoiit

!i\ till- fiaii'iiili'Ut mi* oii.lint of the i|ifi'ii.|:iiif, ili-'

|>laiiititr.s li^'lit to r«'Miiiiil i.-i . loin' in Kijiiiiy. TIhh

wliiic roiupaiiy .\. I oiitrni ti'il with <'nuniaiiy II. ri,

I ly It toI('i;r:i|'li oililf for ('om|'aiiy H. ami ilu'ii

• nil 'il tli<' i'iiu:iinM'i- for wlioHo Mfvii I'.s in iiitifym-

.IS III ilif work till' roiiti III pioviili'.I, Mi'lji^li I. ..I.

Iiilil iliai t'Vfh if till' rcrtitii all' of tin' cii^iiH't'i' roiilil

11"! Ill' rolliidfrril 'O mUi'h of till' f.H-<i'Il"f of til'' 1 oil

iiait til. It tlu' [ilaiiititi uoiilil at ('oiiiiiioii l.iiw havi

liii'ii iiititlril to ii'sriuij, \ ot iliui till' fniniliilfiit iiiis-

"•inliii I of tilt' ilcfi'iiitaiit roiii|ia!iy liaviii:; mail'' ii

iin|io«^il»lc ijiiit the plaiul itl' I ompaiiy loiijil lia\itlir lull

I'liH'lil of ill!' loiitnii I, llii'V wi'i'i' at lilMit\ to ros'-iu'l."

! .u,|.

'-; L.<r,h„-li V. l-',;ii,khjn, ii. 11. f.ini,,,,!. .r.. Tl loifU <.. V.

;i. Fnr,l\. y,/. I/, i; II. .V I .
:!.'... l,.'lin-niU-r .\

. . ',, I. II. jmli
- A'.y« \. Ihi-ii :!, '_' I'. It. !li».'i. il |i. "..;.'.

,(.. T'i'.iiiij'h Ci

/./,„.,„/,;„,, ,|.-, i: I'l fh.

/n.lr a-''.
'. K. I"i h.
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viii. 11 '(/// ('/' nnifiKilifi/.

Ur.ii-.i.i. § 1069. Ill soiiii' rasi's at any into tlio wain ..t

(.f iimtu- iniiluality iiiav lu' a ;;nniiul justifying tom issiun,

"'''• "Wh.rc a porsoii," saia tlir hit,"' l,ur,l l{.,milly .M.l!..

''
M'lls projK rty wliirli ho i.s uoithir a!>lo t<> iuii\r\

himsolt, iKir has tho pci',."r to <(>iii|iol a coiivoyain. ..t

it from any othor prison, tho purchaser as soon a- ii.

finds that to he the inso may say, '
I will ha\.

nothinj^ to do witii it.'"' Thi.s viow has hcoii (uii

firmed l)y suli.so(|Uent <'uscs, and lias lieon reeenilv

aetod on iiy tho Court of Apiioal."

Haiik-

ruptcv
Aft, iss:i,

s. or, (.).

ix. Stnt'ifori/ fion'i r.

§ 1070. I iider seet. .'),') of tho Buiikruptey .\.i,

188;i, the Court having jurisdiction iu a hankrupt.v

may, on the application of any person who i-, a-

a-'ainst thi' trustee, entitled to the heuefit of or suhjei t

to tho ijurdon of a contract maile with the hankrupt,

make an order rescinding the contract on such term- ;is

to i>aymoiit hy or to either party of damages for tli'

non-performauee of the contract, or otherwise, a- !>

the Court may seem oijuitahle ; and any damages pay-

ahlc under tlio order to any such person may !"

piovtd liv him as a debt in the bankruptcy.

' I'diin V. A'.(.-7/, ;'.."i 1k:iV. 171.

- /;,-tK'crv. y;r(.(i./»'.-/, 'J-.'l'li.l*

10.-,; lU'lhuHlJ V. Ihh,„hiln,. "l-'i;

1 Cb. W'i. Soi', too, Mihni.,}.,, V.

rfnytoh, [IH'.iSj 1 I. 1!. 2','!. :'."•



("A NAM IAN N(»Ti:s.

l\i silssii,!! III! I'>inliiisi r's Dill III.

T'lc « 'diiil will riol ••iirtiiiiii^'c s|M'(iilitl ivc iiiiiTlijisrrs.

\\ line, ilicicl',ii( . it WHS shewn Hint ilie piii-cliiiser liii<l

imi llie means .if |i;i_vili;r Ini' llie |iri>|>erlV eolilraeled hi

lie sifhl. ami, after sevenil tIeiiiaiHls iipun him to eum
|i|e|e the |»llleliase, tile Velliltir snid to a lhi|-«l pally, with
the know leiljie <il' the «(|-i;iilial |ilirrhase|- whii Will mil Idf

liiil the sale ami ajipeaieil in aei|llies(e ill it, lull al'lef-

uaiils. wlii'ii li.v reasiiii nf the roust iiieiiuii (if a lailfoad,

llie himis hail im reaseil vei_v miieh in value, tileil a hill

In iihiaiii a speiilie perfuniiaiiee III" the iiiiiltait, the

('oiift ilisiiiisseil his hill with ensis. I.niii/.shi f/'i v. Muns-
/ii hi. 4 (ii-atit's rh. fitlT.

I'l siiinHiKi Aliorliir Cniilniit.

It washelil liy t he ( 'haiicelhif, in (!niiii/i \. r iiiriiji. 1

emliir fi>i-sjieci!ic pei--

rMiiiiaiiie, where a 'leii-ee I'm- sale has lieeii maile with a

' li.Ch. Hill. l!»s, tliat in a suit hva v

iinvisii that if III same pi ve aliurlive the eimlfait IS

i'l 111' resiimleil. ami the sale as pniveil .ihunive ami an
.i|ipliiatiiin is maile tn i-esiiml the euiiiiail, it iiiiisi he
-Imwii thai the i>iiriliase innney has nut lieeii paiil.
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I.Al'SK (IF IIMK.

§ 1071. TnK lap.so of time lioforc apiiluatioii to

the Court tor its intcrfoicme to enforce an uiieom-

plt'ti'il contract, or tlic fact that the plaintiff has not

performed his part of the coutrait at tiic time speii-

fud, may furnisii uronnds of dcfeine to an action for

-pciitic performance.

§ 1072. Before the Judicature Acts, the phiintitl"

in a Common l,aw Court had to show that all things

I his part to he performed had been performed

within a reasonahle time, or, where a time was speci-

fied in the contract, within the time so sperified : and

lit Common Law time was thus always of the csseni e

lit the contract.' iJut in Ivjuity the (juestion of time

w.is differently regarded : for Courts of Eijuity, dis-

Liiininating between these formal terms of a contraet,

a l)reach of whi<;h it would lie inet|uital)le in cither

p;irty to insist on as a bar to the other's rights, and

tlid-ic which were of the substance and essence of the

iiiiitract,- and applying to contracts the principles

\vhirh governed the interference of those Courts in

Ndtmr
of thf

ilrfen.-.-.

Time
formally
(litTeri'iitly

ri-f<arili(l

iit Law
and ill

Kqiiiry.

' I'l'rri) V. Youmj, '1 V.*\>. 040, n.

:

time is (if cuurso no bar to an action

Ii'/7.i', V. F"(/, 4 Tnuut. 334 ; Utovtell un tlie contract. ]l,ill v. (\iz,))ni-f,

V. l:;U„s„u, 3 liinp;. \. ('. <»28

;

4Ka^t. 477: lla>;l.,.l- y. <l,.hU)', \<1

.\^' "n^'lii- r. (hidin'ii, i iJiDi;. N. C Kiwt, fiSo ; lioriicmnn v. Tool->', 1

'•1
1 ; ru/ii;)* V. .S/f/j/d/i.s, 2 I'. Wins. Camp. 377: Luoxs v. (IikIiiuu, 3

"': an.l cf. .V..i/e v. Edimrdes, '> Ch. l^in-;. X. C. 737 ; himprcll v. JJil-

I. ... [. ., ..Oti'htiu:: its t-r -rrf'tr/ ttirjUf .J r.i. -.~0.

^iiu is a inutuaK.ipulatioii and not - P<ir/iiii v. Thuf'hl, Itj Reav.

a uiii'lition ]'rcce<lent, tiie lapse of 5!t.



526

rr.Ai-iiiii

,,f I'll.'

.lu.li. .1-

lure \ii-

a- I" tiiiu

it

i>i;FENrr.s to rnr. action.

rolatioii to niortjiftuvM,' hold time to I"' /'riiw'i hvh \v<\\-

(••-eiitiiil, and ;i.((»riliii<,'ly grniited ixrifi. p»'if(.rniaiM r

nf tlic luiitrartH after the time for their perf«>riii;ini

ha. I liciii Hutfereil to pass hy the [)arty aHldng for ili,

intervention of thr Court, if the other party hail nut

shown H ih'tertnination not to proi'id.- " Whrii,'

said riea.il V.( '.,
" a Court of lv[nit\ hoi. is tliut tiin.'

is n.'t of tlie essence of a .•ontra.i it [iroeceds up..ii

the principle that, havinji; regard to the nature of tip

sul)jeit, time is immaterial to tlie valu.'. and in ui.;..!

onlv liy way of pret.nce ami evasion,"
'

§ 1078. Now, however, stipulations in .ontra.t- as

to time or otherwise, wliicli would not, before tlie .lil.'

of the .-ommencement of tiu' .ludi.atnre .\ct. 187:'-, lia\

heen decreed to lie or to have hccome of the essen. >

of snili .ontraets in a Court (jf K.[uity, re.i'ive iu all

Courts the same construetioii and etleet a> they wouM

formerlv have re.ci\fd in E.piity.' In other wonls. tin

do.trines and rules of M.|uity as to the effect of hqise ..t

time are now api)lieulile to and govern every contra, i

that falls within the jurisdiction of any of the Court-,

superior or 'nferior,'' of this country. So that, tor

instance, whilst hefore the .ludi.atur.' .\ct the tiui.-

fixed liv a .ontract f.-r payment .iii.l completion wei.'.

a.iiir.lin.,' t.> law, .>f the essence of the .-ontra.t. so thai

iion-|iavnient l>y tlie detault of the purchaser .m rli.-

.lav fixed authorized the ven.h'r t.i treat the contra.M a-

n-cin.le.l,— since the .iu.li.aturc .\<t th.' pur.'hasn lii-

I S(C ) , l.lT'i I'.l'ii'll 111 >''' " V.

fiiii-k' V. ('iirft'is, 1 lir.i. I'. I .

;;'J','; ll'i'li'ill'i- '> \i'iiirii,;iloii. \.i

V.-s. ;iji). Sir jni- l.iirii KwU'Sciuli'

ill I.' It null V. A.i;'^")", - Sell, it I.el'.

f.sl; jiii L.iril R.'iiiilly -M.lt. ami

i.oni ( ran\V(.rlii (winii \ A .) m
I'lirkiii V. Tliurohl. IG IViv. :V,i

; L'

SilM. N. S. I ; l;nh>i-\. M'.li'qii'Hlnii

]:ni!iniij '•.., :il I'.iav. ."...1 11 ;
)•

tiiMi withiu a iciiM.iial'l.- tiiiu'X

•• In Dill- II f V. lli.thsrliil./. 1 S. •.

S. at ]i. .')',is. I niisi^ier >7'i''
'

>'.

A'.....'A, [lil"'.i] A.C. .-.TC, .".--l.

I .iihi. .\ct, is;;'., ?. -' ^')- ''
\.t l^':-.. ^^ IC. Cf. V"'''' V. /'-

»•„,./,,,, :. Cli. 11. .'iTs.

Soc ,lua. Act, IsT:!, -. '.'1.



LAPSK OK TIMK.

H ieu.s""i!ihlc time after the stipulated ilay within whirli

to pay Iw'toie the vendor can res* iml.'

Tliese tliM-trinert ainl rules, then, we now picuccd to

lonaiihr.

^1074. It is pi-opo^od 1/ discuss tiie snliject in Imnd 'J'^'"'"''^ ' ' •' tif till

uiuler thr following lieuds ; viz.:— miIijo.i.

(i) Cases wheir time was originally ot the essenrr

of the rontmet

:

(ii) (W'S whiTi' time, thouifli not oi-jninally of the

ts-rnci' of thf rontrait, has l)ct'n engrafted into its

e.ssenre l»y suli.scijuent notiie :

(iii) Ca.ses where the delay has iiteu so greit a.s to

lonstitute huhes di.sentitling the part\- to the aid of

the Court, and evidencing an ahandonincnt of the

nntrait irrespcitively of any particular stijiulation

.IS to time :

(iv) Cases where time does in>t run :

(v) Cases where the ohjection mi the ground of

lapse of time is waived.

I«

i. Tnih iif/i/iiiil/h/ iif //it> tss, iir, (if til, I'ntifriirf.

^ 1075. Time is originally of the essence of the lou-

trait, ill tlie view of n Court of l^i|uit\-, whenuver it

appears to have hecii part of the real intention of the

parties that it should he so, and not to have heen in-

-I rted as a merely formal part of the contract.' As
tliis intention may either he .separately e.\pressed, or

iiiav he implied from the nature or stru<ture of the

"Mtrait, it follows that time may he originally of

the essence ot a I'ontract, as to any one or more of its

liriiis, either hy virtue of au express conditiiui in the

'"iitract itself muhing it so, or hy reason of its hcing

! iplied. It will he convenient t'> consider the cases

-'parately; premising, however, that the [loint that

//««•, V. .S„M, T, Cli. D. S'.i, - lliim-,: y. /c,,;./,]/^ i y. & I'.

-'•
I'.

1"3. Ex. 4i>i.

Wl.ui.

tilllr i-

of tin-



.V.'8 hkfknxks to iiik A(-rio>f,

HviAprc--
''IIKlitiuII.

(''lulitiuii

iini-t he

In-Mlli'i

tiiiif i-* of fix- I'HHriiro of thi- r mtract in oij.' whi. h

hIiuiiI.1 l.c luii.lc l>y till' party iiisittiiig on it witliuin

-U'lftV.'

§ 1078. Tilt' <'onrt of Cliiinicry Hi-fms nt oiif tiiii-'

to li;iv.' yoii.' so far in itn (lisri'i,':ir<l of time in to .(hi-

sid.r that it wiis of no lonscijumre in Ivjuity:* iinl

ii.TdiilinKly Lord Tlmrlow' M-onis to Iwiv miiintniii. ,1

that no oxprossion in the rontnut i-ouM niakr tini.'

of th.' original iMscncc of it. Lonl Kt'iiyon ..I.!.'.,

liowcwr, niaintaincil the .ontrary :
' r.o'd Thiulow's

ih).trin<' \va-( doulitcd l)y lior.l Eldoii :
'' ami a.conlinulv

oxpross stipulations ron«U>ring time of tlie e8.-«Miii' hii\i'

ivixatetUy Ixoii niaintain.'d as valid aivd hinding iii

Kiiuity," in roHpo.t, for instance, of rovcnants for tlii

i-.newal of leases,' and stipulations as to th<' time fur

payment of the d(])osit' or the halamc of the pur.ha-c-

moncy."

§ 1077. In order to render time thus es.Hential, ii

must 1..' . learly and e.\[.res.sly .stipulate.l, and must also

have l.een really contemplated and intende«l liy tli-

IHirties that it shall he so: it is not enough that aiin>-

is merely mentioned during which or Infore which some,

tiling shall lie done.

§ 1078. Therefore in a <aso where the contract, da!' 1

the -JSrd of October, was to grant a new h'ase ''upon

.ondition" of the intending leasee paying on or b<fniv

the end of the month a premium of 1,000 guincK.

Lord Eldon nevertheless refused (on an interlocutory

application) to treat the periotl limited by the coiitran

as essential, considering that, upcm the facts of ihe

' Monro V. T'Hjhr, s Hu. 01, 'i-'. ' //'(./«.» v. JLirlr^in,, ', Mid. I '" ;

- dih^on V. ValUr^iii, 1 Atk. 12, l.luydw ilii>iiii«j'i!e, titcl 1 Y. A ' .

wlik-h has been llioiisllit an itio- Kx. \ 10.

iicoMB reiK)rt. See l.loyt v. Colleil,

1 Hn.. C. C. 46!i, ii. Q').

1 l^,Mis„)i V. Iti'l'lh, cited I'V

Ildinilly, (in/. 7 Vcs. 'Jtls.

' .Miirh-eth V. Mailnr, 1 I ox, -J.'.f^t.

' III S,foii V. >''!'/', T Vfs. '.'TO.

' Jlay II lilt III V. 'iiii/'s IliiSj-ilii', 1

Vis. '_';»."..

' lluneymnii v. Afmryat, '2\ !!i iv.

14, 21.

'' Jliirchvi V. MifsfiKjii-, .':.' \V. 11.

.52-.' ; -1.3 L. Ch. 41!'.
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iiisc, till' aiiioiiiit of tlio |»r«>miiiiii wa-* nally the oniy

thin;,' loiitoinitlfitfil l»y thf [mitics, and that thtirc was
It show that |)ttyiii('iit iit a |iarli«ular <luy wasllntiling t>

rhi' i)l»jort.

«>, ii<;,Miii, whore a day was himji uied lor thf delivery

ol the iilistiint, it wus h.ld iion-eHscutial, although thr

|iurilmser upon its expiration iinnicdiately nTusud |,.

pniitrd:' mid in Purkin v. 'f/ii'i, '!</.' where a day had
licen spreified for the roni[)h lion nf th<' contrart, Lord
ICulllI lly M.R It t o I'o iiou-L»L'iitial .oU'fll III >o

'Iniiijr hi! <liirered from the previoUM uI.Hervatiou.s of

Lord ('lanworth, made (when \'.<'.) in the .-tamr case

at an earlier staj^'e.' fiapse of time in payiiunt of the

I'lnihase-mouey ma) ^emrally be re(omi(eii>i(l |,y

iiitenst and I'ost-.'

§ 1079. Time may Im; implied aw essential iu a imi'iiwi

.(iiiliaet, from the nature of the sulijeet-matter with
whirh the parties are dealing. " If, tlieivfore," said

Aldti-soii B.," •' the thing sold be of greater or less

valiir aivordiug to the etHuxioii of time, it is manifest

that tiin<' is of the essenoi; nf the . uiitiaet : and a

-ti|iulati(in as to time must then be literally eumplitd

with in E(juity .is well as in Law. "

In respect uf

ivv.i<ionary iuterests, therefore, it is held t" l)e of the

o.--^euce of justice, that eoiitiacts for sale should be

executed immediately and without any delay,' unless

iiiiiecd the terms of the eoutraci are siich as tu show
t!i;it the [larties contemplated the possible occurieiice

"I a delay, and intended, in the event of that delay

//f.'r»/<; V. y. »'n(^, l.'{ Vi'S. 'JS7. I. llistuit;iii>i, /,'.(,vA/y v. J/. ^.^. /(

-

H'.'-iif V. Jk'iri/, 1»1 Uciv. ;;i. 1/1 r, -jj W. I!, .•.l'l'; 4:! L. J. ^li.

.Uiiniira a 1),. (!. M, ,1^. (i. 'jsl. ll'.t.

l'"->kT i'nn, V. ratldl, L'7 L. T. • l-,„,.„ v. ,V,/,/,e„>. •_' r. \Vi]i>.

I'i''.
(it;.

I'l pH'av. ,jV; Imt HI' tin; jmii:- '' In l/ip"rll v. Kni'/ht, 1 V. ,V V.

'ii'iii "I' Jfssel XI. 1!. in ll„,-rl„ii V, K\. 41().
If ... <-» .... .

.' . . .

'••••, yc, JL- 'A. K. •:."_ !•; i,. .i. .\iu:,„iii \, /',',,/,<, i i'>]|p. C. C.

' ^'' '''•
•I'.ll; Si,in,i,r V. //<(;,-„•/.•, I Vi.h.

I'tfL-iii V. Tl.oivli/, L' Sim. X. S. e.ijT.
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.M.uniiiK, t.. kcij. th.' iMigaiu alivr.' Or.li.miily, th.

pur. ImMT of II lov.i-i.M, amy n-t li.' I.y until th.' pu^

ti„u of tlir paitiiM i.altn.a. nn<\ ihvu. when tli.' ruv.TM.i

falls ill. rotiu; unci -ay " Jlivf m.' I In' fuml" '

§ 1080. So, a.^ain, wli. iv tlu- siil.joct-Mmttor i^ iVm

its nature rxi.o>*e-l to .laily vuriati tlu- Court in- In,.

t(. hol.l tim.' to Ik- material, us in tin- .salu ..f tli.- st.,. k

in a i.nl.li.-hoUHo,' in .ontnirtH foi -^rantin^' annuities .,„

liviu,' an.l in i.ur.hasr> of govi-innifnl nUn-k."

§ 1081. .\n.l -^o, auain, whrr.' tlu- ol.j.'tt of tli.' "H

tra.t i.t a romm.T.i.il ..ntiri.ri-s.-, tlio « ourl i.s stronjy

in.Uuo.l to hoM time to he e..sential, whether the e.-nti m i

I.e for th.- purchase of lan.l for .hu.1i purpos..s, or n.uiv

.liroetly for the pros.vuti..n of tra.l.-."* This prineipl'

has l)oen a.te.l on in tlie matter ..fa .-..ntraet r.'sp.vtmu

jaii.l whi.-h ha.l l-een purehas,.! f..r the .•r.eth.n of milU.^

also in relation !<• a sale ..f [.a-ture l.in.ls, retpiire.! Iv

the purehas.r. as the v.iul.ir knew, for >toeking," airl

in severul .aHes of . ..ntra.ts for the .sale of puMie-h )ii-

-

as going e..n.erns.' For the pur.haser of a pul.li.-h..i.-r

presumably buys it r,,,- the purpose of . arrying it -n

an.l it w.)uhl I).' ruin..iis t.. him if he were k.i>t ..ui

..f it.'"

I l-ahirh V. Miln... -1 •'. 1'. I>.

:it p. :',lrt. He.' t"//n, S 1U'<".

.,1 |,, 1.). iitliriiii!.;; tlii' lU'ci-i'Hi ..|'

SiirUn-.l., ilH'.tS] ICh. ITS.

\\\,l.,n V. SV'T, 10 "'• "• "

|.. 711.

* Will ;l V. ''olll'
.

'!'. >V I!.
'"^•

Ituluiti V. HothsiMI't, I S. iii: S.

:,',iii, Scii also '.eCM V. /,'// /.c-'i-

,n(r,. 10 .Mixl. I'OT.

'• lC..//,r/- V. Jiffnu^. 1 Hi. :U1,

;;|S: r„J„l,r v. Till, I l!n-s. '^'^'•

\y,i'jH s. iivw<iiii, \ s. \- s.

I'.HI.

" />^(n V. Ituoiifj, '.'J \a. I'l. Ir. I :

iiniruiiiig S. C. li."' L. U. li. ^1-

' SiifiHi V. .l/i(/>/', - <• II.
''

wlicre til" e»soiiti;ility of tiim' » '

iirivi'.l at frcim tlie (.'mi'liti'i r

wi-U Mr. IV..m lli>' siiliiect-ihiii'.')

Ihiy V. Liihke. L. 11. "i y.{- •

r„wl,H V. H<il>, L. 1!.
' Cli. IJ. -C-.

I,,, I, the juilsiiiieiit vf Mall V.' '.

]\;.l.,„ V. .><u'-jf, 10 Ch. 1'.
''

p. 7 tl, an.l f'lin/'lon v. Oi-r/.. ' \'

:; C. 1'. 511 ; als.> Ttuhn*i'i /'

llnicn-y Co. v. UV/.-'.h, [IS'.'Tj 1 ' !

.It [I. 711, ill wliii-li I'i.xt' ('' IT-
'"'

710, th.' ..Mirations of tho \. A ^

c.f a licciiHO'i luililic-lnmso wcrr .1.-

.'lUSl'.l.

'.' I'u- .laiiit'H L..I. in ''i.tt' V

'iii/f, L. It. 7 Cli. at 1..
1.'..

tmw^
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§ 1082. Tin- iiiiiu' |iriiiii|>|i- npjdii', with I'spccinl Mitu.

t'(ir<i- to roritrm t-( rtlittiiijr lo miiics. Tlit- imtiiir nl'

all miiiiiijf trnllsa^;lilln^ is Muh as t.. ifiitl-r tiiiif

csitiitial : fni no h. iiH' c, rmivMii^'lit, ur i-xamiimtioii

lUii allorfl II SUIT guarantee against smMi'M Idhsis, i|is-

ai»|iointinc>nt>s, ami ivviTSf.H, iin<l a prfon ilaiiiiing in

iiitiit'st in such uuik'itakings miglit ilicr.lnrr to ..Ikiu

iUIII->( If in

ii-s as \vt

go'xl tinir willing to [uitaki- in the p.ivsilil.'

II as prolit.' S(i in -,\i.|al ni-f. liin.' lus

liiiii lu'M of tho osMMiiL' in I'ontrait^ for i||i> >al«' of

mines ami works.-'

S 1083. Again, wIkit tln' i-onlrart Iia.I nlatioii imI'..,i

lilt ^n|ij»ly ot" rctal, and t-lcvcn months woif allo\vi'<l Im

rl;i|,>r liffoiv filing tlu! Kill, tile article Keing one llnr-

tiiating from ilay today in its nuirket in-ic", the Coin I

lield tli'.« delay a ground for declining its interference :

'

and where the contraet ccmtemplated the [)aynient ofiu..iit,

luoueys to l»e a|)[i!ii'd towards olttaining patents, time

was from the nature of the nlijrct in view held to !).•

of tlie essence.'

§ 1084. So, again, where a contract specified ;i time slum,.

I'y which ealls were to he pjiid up, "r in default tiie

liiaios were t<j he forfeited;' and where a contract

^avi' an option to he e.xerciscd het'ori' a certain time to

iin\ 'rt |i>iin notes into shares:'' in i)oth these cases

/'/ Kiiij;lit linic^' L.J. in /'/./,- i. .s/„i'/i, L'J ( h. li. Clo.

•/m/..' v. Tiirt,,,,, I Y. .V ('. C. ('. r,,ll„r<l V. f'/d///,,,,, 1 K. ,v .1.

ll'i, .ii,.l in ri,,,,, V. /;./«*..»./»..,/, S lUL'; ;,.,I,,,r.l l!c,l,-Mlalr in i-,,,/f„„

II".. M. vV (i. at 1.. HI 1. V. 0,„s/.y, J Scli. \- l.tf. <iOI. CI.

-/"«;., V. /•'/•/^',, I S. ,VS. l'.i:i,u.; HiulfUn v. IJuntly,,, L'l \V, !!.

;". I..'nl Kl.ldii ill <'itii o/ inn,loll "mO, Till'. /n/;7i, § JllO.

1. .!/<//"..,,/, 11 Vt•^. .">8; Wnlbi- v. ' J'ltyi,, v. Itmnit,; !."> L. 1. ch.
'-/-• y, 1 Ha. .'ill; Allow i;/ v. :::.

/'. I/,/., 'Ji; IW.iv. .'iT:. ; .11,a . f. /..(,/, SimiLnv. l.ir, ij-no' W'lfi i-'rur/cs

. H'iiliiniis, 1 !>.• <i. .M. .v (i. c,7|
;

(„., i:i \'is. cjs.

'•;/,/ \'. /itiiwii'hiiii, H il,. 7>7 :
' Cunjilhll \. I.:,i,'lu„ iiii'l ]!i iiih-•.

.^ V. /,.'t'i(i'f'(//i, _'! \V. ii. '•Ti'ij '.,/, Ji'iiiiinii/ (',;.. .". il.-i. '>l.', '>1'.',

Tip';; li/qshriKj/c V. Jtilii'l llhui, , L':! ..fi', tnil, !<j„il,/ii, V. /.'...W, [|:"i!i]

''V. 1!. ."il, i,l/,;i, IIO'.I; yidwh;,, .\ .

<
'. lit |.. 5^1.
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M-2 l>J.rF.NtK,H in IIIF. At ri"N'

uv«^..

tin..- was fr..m tl..« lu.t.i.v of th.< huI.).- t mntt.M- ..f tl,.

...iitiarf lirl.l tn l.«< rH.xflltiiil
'

It iiiHV hrro !«' i.nti.ra that svli.Mv a ...ntra. t f..r ll...

««|,. of hIihivh ,l.«.H n..l ti\ u tin.. I'nv tl..> .1. liv.n nf

tl,.' (•.•rtilWt.'H to 111.- i.mrluiH.T, tin- v.'ii.lor's ..Mi-.i

ti.m h to .U'liv.T tl.nn witliin a r. ;H..inl.l.- tinio; :ui.l

an unr.'»iMonal.l.' -l-lay in prrlornuinr.. nf tl.i^ ul.Ii«Hli .n

nmv jU'tify lli- pnr. IwiMn in r- fu-in- to i"'!'' ''"'

u,ui.,y.u § 1086. 'IV .a f .1/.' /",'/'/• N. H'./.v.' i- a stm,..,-

illnstnition of th.« i-rin.-ij.!.' un^l.T .li^. ussion. Tin iv

til.' |.l;iintitr l.v tlio .-nntra.t Hn.l.rt..olv to [mn Imih,. ,,

r..<Mn.ljoinin-:"lnHowr. t.. promiv an a^^i-n.u.'.it ..fa

term, an.l to -lo nt\wv tinn-,'^ wlti- li MHually r.-.|nnv

tini.'': I'lit tin- natuiv of tl.c .Mil.j.- t-niattcr of lli

.•..ntra.t, wl.i-li wa^ a .•olli.TV. wa^ h.'M (.. niakn I mi-

of the .'Hs.-n.-.M,f thf .-..ntra. f. to tl.. .•strnt ..f r. n.l.Mi.i-

it in.-um».ont .-n tli.> v.h.L.r t.. .i>.- lii-< ufn.o^t .lili-.M,. •

in .onii.I.tin.tr tl.-- ...ntiact, an.l .ifivin-r tl..^ pun-lias, r ;,

liirht t.i (lo.Iin.- <..ni|.l.tin-. if tl.o veii.l..r fail.'.l in ^m

.-vitin;^ hiniM.lf. In tl,i~ .a- the pinvh:.H..r, afM

lilt, mow than two months ha-l t'lap-r.l from th.- .lal.

of the c.Mitra.t, cav.' the v.Mxh.r n..ti.e that, unh-

...mph-tr.l it witliin another month, th.- pnr.h:i -

woul.l rescinrl, an.l the time so limite.l hy th.' |.-

cha-.T was h.'M to 1..'. un.lr the .in'umstan. .

-.

rctt-onaMf.

§ 1086. The e-entiality of tin>e may al.s.) !..' mi-

I'um'" pl»''' f''"'" ^'"" >iirroiin<linu: circuni-tan..'- e..nn."t"l

-t.iico-. 5,j oach I'ase with the partifular ...ntra. t.* Tim- wli. r.'

ji man pureliaMiiv' a house with tin- ohje.t >!

1 ".III n ...i.lra.l i-r ili<- .v;il.- "t -- I'.civ. ."..".:'., .''.'.': c. //' '"

shi\res tiiiif \* '( til.' .'^-iii..' ..1' thr ^. 1,1., nil,,,,, 'ji w. i:. :.7'\ :'''

(,.iitr;ii-t Ixitli iit l:ivv iiii'l ill .^uity." ^^^^^ .^^ ;,, ,|„, ,|,,ti,.,.^ i„/i<,,i' 1'"-

.ii-/,')-, Vts L. '1'. nt !•. ir.'.
,

. />,. iiwv. .i.//..,i-.\,r.<- '

'" ''"""^ '•'• '"
'"

r

n-

Siirroiiud-
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V'^^:

iiiiiH iliahly <Miiiji\ iii;^ it iH liH own u-NiilfUn- "»tipiil.ii<'

in I lit' luiilint til, it iMiM**! Hindi ^InniM I VI 11 oil

iiW .1a »jK'i ilit'<l il.iy, .iml fin' vtmlur IhIimI t<> h1»

titli 1))' that ilii\, it \\,in lii'ld tli.it tiic »tiiiuliittnii

Hi* III liliii! wa.-* lit' thf iMj^i ii. r tif till' luiitiiK t,' aiii| tin'

Miidor, tli"iiij>li In- iiflcrxl act'ial |m>-si -..inti, failfil \it

lllnr. iti> iHiruiruaiii 1 lIN-iI'M.Hlllll III Mllfll

cuiitiui't itlcaiiH po'^T'^-iuii With a iniiiphtr lilh |ii('

Iv »hVPHliIV "•llllWU

IS ii<)l at I
!j 1087. The .a.i.- ..I W.U, V. I/u.,/..

v.iii.iiui' with thi.s |iiiii' iph', Imi ilhi^ir.iti s a liiintati

it. 'I'ht ii', too, ih«' hiHl-if IIIIM hunl.

• Ill

I In: HUlijiMt-

-li.,«lUK

M III.

iii.iltii- ot ihf iMiitiai t, Will' nijiiiiiil liy tho [lurihiis.r

lui iiniindiatf rt'lnhiit ill <M(U|'ati<iii, liiit the < uinlitioiis

ot ^>i\v, altti naiiiiii;:f a day tor i (tiintlttiun, wint mi

to |in>vide that if, t'luiii uiiy < hum- whatt-MT, Hu-

pun haHc .shituhl inU ihfii In- > 'ini|)h-Iid, th<; piiirhii.Hrr

sliould pay iiitfiv.st ou the uiii>aid piiiiliasc-iintiu'y

tiuiii that day until tlu' actual > <iiiiplrt iini i»l' ihr pur-

I hast•: anil it wa.s anurdiiii,dy In-ld (hat, inasnuuh as

parties t(i the runtl.nt fvidfUtly CDlltilllplatid thr

p<»Mltililv ot' the conipli tioii liciiij^ pM.stpoind In yond

the diiy uaiiird, time was not of the e-sein '•. The

nihil iliiitliiiili of this caM.' is oliviously aopliealile what

LVir the nature of the sulijert-niutter lA' the .outra.t,

uud it lia.j iiecoldiiigly lieon applieil eviii to the sale

ot a reversionary interest.'

i^
1088. Aj:;aiii, where the iiieiul»ers of a eoinpaiiy

iu ''enerul lueetiiiii ajiieed to eertuiii eoinlitioiis miO fD CD

uliiili dissoutiux nieinbers .-.hould he allowed to retin

iniiii the eonipaiiy, Jiinl <me of those eonditioiis fixed

a date liv whieh the option to retire was to lie deelared,

llio House of Lords held that that ilate was so essential

i.iir.

ru> III fii'lit

. lll|'.in\

.

' Sir (iV././i V. ItuK' III' Mvlllnii', p. 'is. A< !•• |>.-«irsii.||, -(( ;il- .

-' Hr;iV. I.".
/.<'/•> V l)niii, -S Hi:iv. 1)07.

= 1,. ii. jfiK.i. •.-.-!.

I'li'ri-L- \. Mihicr, L' i
'. I". U.

/'m i;„it I..,!., I., i;. :•, I h. ai :;i-j.

TiU.y V. ni,n,ns,l. W. ;;Ch.Ul.
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<l.l,.s

WiHllil

I illlC Jh

rr.,,..,K

(if tlir

1>KKKN« »> 1" mi \t ll<»N.

a iMit t»l' llif airiiii{;«'iii< lit, ihul llu- 'lin-. lor-. In. I n.

jH.w.i to iill.»w any ii('iiil»'r t" niin- win. h.i-I n .i

• 111 li.ir.l luM itpfioti within till' liiiiiti"! tim..'

(| 1099. NVIiir. hanl^hii* woiil'l iv»iil from miiMl r

ill;; iiiiti' immitorial, u-* wIm-H' 'l<'la\ in . .iiii|»lii i .ii

woiil.l iiivolvi' oiii- ol" ih' imilii'" III a M-iioiH liiil.iliu

or U) % th' Colin will iii-liii'' to . ..n-^iil. r tiiii.- iit If m^

ol til.' p^MjMi.r. Tliii- wli.r. Ik loiiaiit withoiil my

.l.liiiil. iiil.r.'i, ii-it<tl t'oi th<" naif o| lu- ;;ihhI\m1I

ami l.uMiu'HM to a jiiir. Iiasti to Im- «-<.m|iU't> «I on th.

_'..ih f Mai' li, tliiit .ln\ wa- < on.iitU'if<l • H.Hoiitiiil, Iiih

iiiuili an if till- loiitmt t wtrt; iioi ila«ii r<-iin>li't«'<l, ih.

viMuloi inij-lii nii«l« I liiiii-*' If liaKlf as iiuniil for f!i.'

- ii-iiiiig ynii.' Aii'l -o, iij'iiiii, whor. tin- IhkIv Io jmt-

tiiipatr ill til- pun li:i.s.-moii. y, l.tiuf,' a Cliaptci', w i'

lialilf to \aiiatioii, iioii-payiiu'iit "f the miLniili lati.i.

iiioiicv at tlu' ^iMiificil tinif wtt-» ln'l«l fatal I'- t!h

Miilirti'ic'iicf of tlu- roiiirm I.

i^
1090. Wlit'ic til' viii'l"! .-^tipiiiati-i that timr hImII

|l' of lIlO tH-iCll' I' ill ri'.-tJKTt of Hollll' of till' t .i||iliti"ll-

iii hit favour, tin- ( '"iirt iin lino- to li"l<l it i'H>*(ntiil

in r("«|M.'«i "f ofht'is al-o aj^iiiiiHl him. Vemlors -<

-ti|iiilaliii<4 for the vrt-ciitialily ' li.ur ii; ihcir f'l ;'i,

"raiinot fairly," i^ai'l KniLjIit llru'T \.('., " conipliiu

of Kein^ lul'l .stri' tly lo thf oiulitiuns thfiii>i Ivr-*. .

Tlu' jilainlitr?*' [ii'«jio>itioii is that thf purilia>tr -li'll

he h'I'l I'V a calilo, aii'l thf viii'lor-* hy a skein "I

.silk."' A' ' onliii'ily wIht' it was, hy one daiH'' "t

(he 'outra.t. provi'U'<l that tlif \fiuloi-.-* hIiouI'1 iinvi

ihi' alisini't |o iho purchaser within twciity-on< ili\-

froiii the «lai'' of the '(•iitraci, anil, hy another rlau-
,

l/„„l,l.„;,il; \. l:i>,„.i, [.. I!

11. 1,. :>>:.

«„,/„/., V. Ti", I l!u«-. :;Ti..

I|-./' V. .1/.'.. »•// (N... 1), .;j r..;.v.

!ii.«. (!lir!!..j,l :',:! I.. .1. ( li. 4 1 11

\V. II. slj; II,'', V. .'•
, l.'.Cli. 1>.

.,s'.': /,.,/„, 7, V. /.'./-.V, ; Do 0. M.

.\ t.

J II

.

1 ,s,

.".'-I,

M. L. on. \.

.' ,. \ M.fi'i: < m|<

«^.' _.



I wnt. Of ii\ri
1

1

ih.-r tlu' piiP lia-rr 'tltmiM •<ii>l iti In- ri<|iiMiti"ii>.

uiiliiti tw«'iity-t'ij;lii <l.»y»« I'roiii ih.- il.-livfiy of ilir

rtlwfriict, nii'l in thi" r««|»« • I liiii.- -.Ii'.ulil Ic <•<" t!i.

,,i«i'iiii' of ll»f rtdiira't; uii'l iIm vcihI.im iIkI i-h

.|i'|i\ir tlu' ttlwJiii. t until tii-Tr ill. in t\\>> ni'Mifli-. »fl.i

ihf d.iti' lit' till- < iiiitiMit ; tlif '.>u,i 1. lu^^iil I') Imlil

flif piifli i""r iM.ini'l III ^ll|n|>l^ witli tli. -«tipulnfi.>ii

n* u> th(' liiuc for HcMutiii^ in n< ii-ilimi'*, lioMin;; ilmi,

III ti. h 11 iii'i', thi' linit fi»i ttilvin^' ilu? i.liji-i tmnf*.

rl(ll«l<tl'l'fil ii-«iiiil till' nuMi Ml wlmlt llu'\' arc !

liviMJ, shouM <l' [MUil ii[»>ii tin u' ii'Tiil piim i[>|i '^ nt

iIh' C'lUrt.

1091. Will If till' I'oi'tnkit niiiliiiiiH <4ti|)iil.iti<>ii-< in ( ut f ' litii

t.istiiir III Hill' paity anil imt nl tin' otlicr, ii-i, Im i

<tiuitt', an npliiiii,— m in in iinywidi' u

oiitr.i' I

n- 1' UM

iiilnti r.tl, till

lltlTii!

< uiirl, if it MiH'M nut riiii'iili'i finii' a- mi^iimllv th.

1! I ft.t-Kcnco, will, as we Himii iicii'aiit'i hci

iiiMit' than UHiial Htii< tin *».

look at it with

7 mil itl'iil I'liil III,' Iff!

^ 1092. Wlii'i-i- tini'' was mil oiii;iiially nf tin' c-hcih >

"t till' 'Diitnii t, Itut ono part} his lici-n ^mlty "f i^riisn,

V. \atiuus, unii'usiinalilo, i>r uniiiii'^siiry ilcliiy or ilclault

11, Illation to it, till' otIiiT party ln'iomos «'ntith<l to

limit a ii-asonaMi' tiiiu- within which the contract .shall

tic |i(Tfci'toil hy tlu" Dllicr : ami in ilcfanlt of olK'ilionci

rll^rtUi'5.1

ri- V. .V,./,../., I,, i; i II. .\, I.. III.

ii, i:til; f.ll.iwnl ii, /,•. r-A/ .1

1/ I'i'flni's (..H'r.ir/, [llHi"] 1 1. jl. I,, i;. I r,.|. 171 (i.,i-),

.'1 '.. when' iii'liii I'f s.ilv ll,lVih4 7". I,. It. •-• 1 Ii. 1I:

l tlio vi-n.l.ir I.. I'liriii^li (piir. li.iM'); hiM.ii. V. /)«'.;,/,,, [1-

1. I miiiuili iiiK Ull.l III. C'li. It [I. ."..'.O; /•'- .(,./ //../,

it was ii'li limt " inn IK 'III

' roriliwitl

7 //...'../» /;.

Hi;

V. .'iiiif/ l,f„

1.1 [is;i:i] 1 cii. ris'.i'.i] J cli. 'Ji'.l

iImi .l.'liv. ry . f till' (il.sir:irt

IH ,:!''. .I,iy illiir tU'J s.il'^ w;i-

>'"' .1 lili.iiicc with tlKj foU'li-

/li (rxcrcwv i.r i.pti

a'-r'tii'i'B); :ll ,1 .s/..,/,.

liy

'/ V.

.|ilil,ilil

fl'irh,!

I

I'.iii'.ij 1 t h. -'I (,|.|irLn:iH..

I'lialll nf l:llKll..r.l's iutlT(!-t).

M „«
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to -lull lliltirr tllC ruurt will ll'itCllfone SJ rritic p. r-

Inriiuui.c, l)iit will liMVi" lilt' iPtvrtii'H to tlii'ir -^trinlv

Ic'iil rililits.' If is I.. Ill' ol.scrvi'il thai it i^ only wlnn

Hiii'h flt'lny or .Icfanlt lias li!i|i)M'iit'(l tliiit tlii> ri-lit

(icciirs. Tliciv is iHi ni'iuTiil •
, I :' citlicr luirl v '..

litnit II tiiiH'. WIktc tilt' ri,L' I. tsi-t-, ..-.'i tlio vcn.lii

is thr partN' in cIcfMiilt iiml .t 'I'.ci. "il ;i .lc[)nsit, thr

'lUivliascr iiiMV, ai"t(>r iTa-i)ii.''' \( i( isi.i':; liio i:"!it,

inaiiita'ii ;iii action a'^aiiist (lie vcimI:;:' nir reinvriy i.t

thf il.iHtsit, with iiitrn-t aii.l the t'osts i>f iiivostii^'alinL;

tilt' titk'.'

§1093. This lii'iiftii , 1 [)rii:ii[)k' is dI' iiiin[>arati\tl;.

'

rfct'iit iiitri>tluiti"ii. in a lasc liolnrc I^caih \'.<'. in

I Sill, lit' tliil ii'ii rojisiilt'i it tfi lit' tlii'ii ih'fitKd thii

time itmitl thus lie iiiado osscntial by sul'Sfiinciit

notice;^ aii<l whtTf ih-ar imtice hail lu'fii (,'ivt'ii lli.t

a imrthasiT wnultl iii-ist on tjiiiiilftioii I'y tlio timr

^u^cifu'il, Lonl KrsUiiif h.i'l iirfvioiisly ri't'usctl to "n-

;itlor tinu' as oi' iiioiiiciit in the funtract/ But tin

iriiicinli' is now well cstalilishctl.

rllr lilll.

limil'd
l._v mill.-.

luusi bi

roiisoii-

ulilo.

liriiicipli- is now well cstalilishctl.

§ 1094. It i- 111)1, !>!' .•ourst", possiltle for titlifr |iiiii\

arbitrarily anil sutlilfiily to |iut an t-ntl to ni'^rotiatiun-

as to title,'' or other matters pemling lietweeii iln

jmrtirs. The tiiiif -iH'eified l»y the noticr must It

reasonable, '.-., loii^ riiouuh for thf
j^
roper iloin^f ol tin'

tliiiij^s rct|uiieil to ln' ilone:* it' it In' nt)t so (ami tli'

i)uestion of rcnsoiialileiiess must he iletermiin'tl as at tip

ilate when the iioliri' is given'), the notin' will fail m

en"raftin" time iiiio the rsseiice of the rontiact. 'I!

in one I ase, six Wfeks, lirin'4 a less tinir than the vei

1 T'i'/i,.r V, /;, », I' l'.cav. ISO; Wv. ,

;:.;.

H,,is:,n V. ],>i,„>;'.i \WwJ<0'^; \iJ.-<^ ' Tii'il'H- V. lli'^vii,- \\a\-. !-"

V. /..„./ Kil,„'.,.ii, 1 IV li. .V Sm. I!r,,„ V. .S. ./„, 1.", ell. 1>. ."S;i.

" Kin.i V. ll'/As"//, e, r„.:iv. LI

'•,,)„,,/„„ V. 7;.i.;'«//,'"I.s;t2] 1 ("li. I'lit sec Marhryl'- v. ]\',rb<. ::

H.,iv. 53:! ; supra, § lOs."..

"
i'l-inrfiiiif V. /'... ..^. ..../, i:; ( i,. I'

153.

at Up

il III

111-.

i.|..r

•lit

:!i:!.

Uii/llf/'h V. .\. />/.//, ti Mii'i. l".
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tnnk ti> I'uniisll llic alistr.icl, WtTf Ili'M to lie all lilt

ri'M.-<oiialilv' slmrt time f'nr tlic vciitlur to insist i«ii the

puivliasiT s roiiipli'tiiiii-, anil the imtic-r was tlicirf. ire

inupciiitivc ;

' in aimtlirr caji' I'nuitoi n ilay> were lid.

I

iKit t" lie a I'casoiialili' liiiir witliiii wliidi In ri'i|iiiir ilir

|)laiiititfs to pioilu.c a docil ami loinplctc tlic litlt;

"

iml ill another, win ic, at'tiT no2otiatioiis as to tlic titir

liad liri'ii Lining oil for upwards ot' three \ears, the

jiiiivhaser ^ave iiotiee that, unless a .i;oo(l ami niarkct-

alile title Were sliowii and made nut within five weekn,

lie would treat the eonfrail as at an cml, the notice was

hi Id iinrea-onalile and had.' And aL;aiii wlen tlieolijee

lii.n i-^ one nt eonveyaiiee ami not of title, ami the date

l"! the eonipletion of the eonfraet is not of the es.^enee,

the proper eourse for the purchaser to pursue where the

Vendor has made default at the day, is to i^ive him a

ii'itiee io eompleti' within a reasonalde time, and that in

default the eontraet will he rescinded.*

§ 1095. lUit whcio a vendor ha.s previously refused I'^vi',!

... . 1.7 1,1 i'(iJ-al I',

to remove an oigectioii, a time whieji would l)e uiirea- r.i,i.,v.:

siiiialily short in the lirst instance for the removal of it
'"

may then hceome a rea.sonahle period, after which tie'

imivhaser may treat the contract as rescinded.^

§ 1096. Aii;aiii, when; a notice to rescind was waived'"'"''

ui a-e evidence reipusitc to prove the title was pro- ^> >i\':' '

dueed immediately, the evidence not havini; heen pro-

duced, the hill was dismissed."

§ 1097. And the nature of the contract rei

expedition ohlij^atory, may make reasonahle a

r'l/:l V. ll7s.A/(, If! l!c;iv. '.'.•.'.1. (Xu. 1). .",J licav. lOS, ;illiriiiei

l'i>iiii.Miisli Smith V. ]liih/o,d, Ti'i L. .). Ch. 44; IIW. 1!. Slii;

I-. k, 17!', where :i notice liy tin.'

viiiilnf, riiiniriiig the [.uivljasir to

ci'!!ii,let(> in ton .lays was, under

il'"cir(.'un)stauvcs held ica-oriablf.

- J'liikih V. Tlf>n,l<l, Iti licav. :,'.<

(.'I'. S. C. L' Sim. N. S. 1). IMsiiu-

"'"'" '- /" V. y;ii-//.^, [!s;.-_'] i ,>v,. ,,(/(•

Ch. .'li;!. Sec, 1.1... ]\-,lh\:M,i.<v;ll, (l.rarl, VX'.^i

ilee

V. Sriu, i;5 Cli. 1). .VS!l; i'i;i,-f,.i,l

V. T"<i<jvi'<l, i:'. Cli. II. V<"'.

''

Mi:M>irr<vi v. -^^wVt/-, I.. I!. ." I!.|.

' Iliittim V. Iiusfill,'ss eii. i).:;:!i.

'
.Y(.// V. Jliraii'/, 'Jl.' IUmv. .'(07.

,<i'i'itlii \. •^iiiifii, '.') ifa. -.12, u.
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which w..uM otliciwis, l.r t.H. short Thu^, whnv A.

M-'m'.l t(. grant H. ii ni iii.i? Ifivs.-, un.l f«'r ttuit purj)--.

uM.lcrt.u.k".. buy a ii.hl a.ljoinin^' hi» own, t-. i.ro.-mv

,.,n assi.rnniont .^f a term, and .h. other mtts roimni-u

time, ana nine weeks ehii-se.! fmm the eontra.-t witliuu.

anv eommunieation from A. t- I',, to show when ih.

•nntraet was likely to he mmplete.!. and 15. then uaxe A

uotiee to complete within one .-alendar month, aiM v,

default to rescind the contract : it was hdd tliat tli.

imturc of the suhject-matter of the contract reiidcivl

cx{)cditi..n on the part of the lessor essential, and that

the month's notice was reasonal.le.' And similailv.

where the sul.ject of the contract, entered int.. on thr

•'.')th of August, 1890, was a farm, and it was in \h-

contemplation of the parties that the purchaser w,,>

personally going into possession, and that the i.m-cha^c

should l)e .-ompleted so as to allow of his entcrm- int..

possession at or about the following Michaelmas, it nv.^

held that a notice given -n the 1 :!th of October, Is'.io,

l.v the purchaser's solicitors to the vcndor'> solictnr, t.

the etlVct that unless a proper abstract was dclivccl

within fourteen days the purchaser would treat the

contract as at an end, was a reasonable noticc."

§ 1098. The notice to engraft time into the .•oniiM't

must be distin.t, and unc<|uivoeal :
thus, a notice tl.it

one partv wouhl .•onsider the noii performance by a

certain day as e.piivaleiit to a refusal to perform, w,.^

held not to atm.unt to a notice that the contract wmM

then be considered as rescinded/' The notice slmuh., t-i

certainty, b.> confined to the next act to be done by tin

partv to whom it is given.

§1099. It does not aiipcar to be necessary that \\u'

noti.e sliould be in writing : for this purpose statement-

made by the purchaser's agent at the time of sign i,l:

1/,.. .;...•,;,/,. V. \l'iil.,y. Ill' IliMV.

fuiiqiioii V. n'i'jh'ij, fls'.i:;] 1 111.

r.i::, ;!ls.

1^.
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till' idiitnict, to the cllrct tlnif tiiui' u.H (.'ssciitial, wire

III one I ;is(! fidmittC"! a- m idcii

lii. L<i/'>i' I'l tnih i;, list it lit IK l(i'-lh .-< !)• I rnh Di'iiiij

iil'iindiinim III iif I'liiiffii'-/.

i 1100. 'i'lie ( oiirt ol C'liaiicciy wa- at ('lie time

iiii'liiirtl to ufLrli'<l all loiisiilcratioii of time in tln'

s|M'(itic pc'i't'ornianci' of ((iniiacts lor sulr, not onlv as

an nriuinal ingiodicnl in tlioni, lint as alioctiiij^ tlnni li\

way of lac'iios.- I'.ut if is now cicarly cstahlishotl, tha,

till' delay of (.'itlar i)arty^ in not poifonniiii: its terms

nil Ills p;irt, or in not proscciitiuu his ri^lit to the intcr-

fiMviicc of the <'()mt liy the institution of an action, ur.

l.slly, in II. t diligently prosecuting his action, wlieii

uiMituicd,' may eoiistitutc sucji ladies a.s will disentitle

him to tile aid of the ( 'ourt. and so anioiint, for the

pai|Mjseof !<pc(,'ifie performance, to an ahaudoumcnt on

Ins part of the contract.

v; 1101. One of the earlie.-t lases tendinis to est dilish

tlii-. |)iiiiciple was J/'.^c/w/A v. }faihif' Inforc Lord

lv( P'uii ^I \\. : ijiird Louiihlioroiigh followed it, and

!. !' Ill one case where a vendor deliveieil no abstract

iM or hcfore the day for eomplcti(tii, H'.r till after an

aiiiuii for the deposit, and the purchaser had demanded
hack h!> deposit at the date foi' ompletjon, that there

wa- evidence of an ahandoiinient of the contract by
the vendor.'' These eases were approved by Lord

AUaiiley M R.:' and finally the doetriiu; in ([Uestion

\v:i~ aduiited and acted on bv Lord Kldon : tluis, for

I,i,.|r'-..

MncUrcth
I. Mavlar.

S''l-'s V. I. aril Ki/iiinr, I/, I lir

I'. A Sia. 114. Ill tli;it .'iiM' I'll'

j'lii. iiiMT WHS ilcfi'iidant. Wlii'tijtT

t!.> ii: ili.s ,i dillVrflirp, ./».;;//. Sn
/"• Kni;.;lit I'.rucc V.(". iit [i. I.'S.

^iv s'(/ii-.(, <f lOTi'i.

/V'./i V. (.<(/.-, L't I.. I. N. >.

.)/....,. V. /;/„/,•.. 1 Itail \- 1!.

1 Cnx, •Joa.

/.'.//./ V. Cnll./f, I l',r... ( C.

Ili'.i: H„,rl,„ih,„ V. Wlii.l,,; 1 Vcs.

/'.,./,/., V. I-;. I.I, I I'.iu. C. (',

101.

^v^--:^^''
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.•xami.lr, ii. ..)„• iimtan- 1. on this j,aouii.l .lis. haiunl

;, imivl,;,...i un.l.i a .Ic iv, eiT..i- liaviiig l.cni sIl.nmi

111 111.' .l.-n-e, tiM.iiuli the parties w.Mi- pr.Mi'c.linu lu

icctit'y it.'

§1102. 'I'lio .l.-ctrin.' "f the ('.•ml tlms .stal.li-li-1.

tliLMvlniv, ,. that la.-h.-s on tli.- part of th.' l.lai..iitl

(wlii'tlu'i- vendor «v puirha.scr), either in ..x.rutin- lii~

part of the ...ntra.t ni in applying to the Court, wi,

.lel,ar him from reli.-f.
•' A party .anm.t^ ."111 up.m

aCouit of K.piity f..r sp.riti.- p.ilorniau.-.'." sai-l l.<a.l

Alvauley M.R.r '' nnh'ss Uc has sh-wn hims.'lf r. a.jv,

.le^irous, prompt, an.l eag.'r ; "'
..r, to n^e the langti.ig..

of Lonl Cranworth,' -'speiifi.- performan.-.' i> ivlift

whi.h this Court will not give, unle.ss in .a-e- wli.n

the parties ^.ekiug it .-.hhc promptly, and as > a>

till' natur.' of the .ase will permit."
'

§ 1103. Where the .ontra.t is iu anywi.s.' .inilateial.

as, tor instanee, in ih.' .ase of an opti.>n to pun ha-r,

a right .>f renewal,' .-r ..f any ..ther .•on.liti..n in favour

of .m.- party an.l nut »i the other, then any .lelav in

the party in whose favour the i-ontra.t is hin.lni- i>

l..uke.l at with espcial stri.tness." (»n this prinnpjr,

the delay of a punhascr in .le.iding wh.lher he will "i

will n..t a.-.-'pt the title is an injusti.-e, heeaus. tli.

' L-'LiNu, \. /,'-.r'. /•/,- .1. 'V \V. wilhiu a liiiiiti-'l tiiu" <i\-n, '.:"

•JhT: r.^stn- v. Titrii.r, 1 1!. \- M.v. I'UmiiI iioiiiiiKiliu:-' a i«-\\ litV w 'i.

:',)!. Scr :iImi
« „/,/// V. //A'/.e, I'.i a sinriliwl liiniO.

15^.^^. 4.-,4. AlUn v. Hilt,,,,, 1 I'-nli. Ki.

-
Ill Mil.r,,,,/ \. hirl Thi.ui, :> I-;-: Ilruokc v. Uun^d, '. K. a •'

v.... T'JO, n. '^0-; -1 \\'V,.!<cA.i\l; /--/ ^

^ Ih i:.fh V. lf(7/,-.,„.,s. I
!). G. hvjh V. Milton, J l>r. .V- Sin. -T-:

M. A' ti. at p. 'i'.'l: -1 I.. •'• "'h. \\\sloii V. <'olli„s, V', ^X. I'l.
"1"

-,;;j^ IMhiiunuisli ]\'ai'lv. W'lilnii.iii.;,!'"-

' Src aN" .l//'j/ V. Ihs,l„ii„i,!-. I". H'r/Z-rwi/rA-s To., I.. 1!. i:i I'.'l-
-'l••

Vif. -I'lri; Will in u.aw W'illiii,,,.-, 17 ami n'i' Auilin v. lUmin/, I,. I!. '-

r..av. •Jl:'.; /<,'/, V. <!,, I ivw'l, 1 I'l,. 11,!. ami Mchulnoii v. NmiV//, -'-

.hir. .\. S. bW (,W"'"1 '^'^'r- ^''"' *'' ••• *''^^' "'"•" ""^ ii.'La->ity m

,. 1 .... I, . . ...'vi> ....:..! ,.,<. ..Hon.... w'tli '!" liTiu- 'I

V, Hiiyusouu, • • ::. i '• • ; -" ^
' i —

Sc<' //»s.sf.v V. Ih,„u->li; [1'.>.X)] 1 all .'liti.iii as to time wa.s rrei..';iii/-'':.

1 ,. (17 I!"' "•.vriiant t.. iviicu .mil Iii'M til li.ivc liofli sati^fu'.l.
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luirihascr cun tnfnrfr tlic roiitrart a^niii.st the Ncmlor

wlii'thor till' titK; hi- i^'ood or luul, wlirrcjiH tlif viiiilur

laii iinly <1<» sn ill ciiso of (i j^ooil title.

§ 1104. Su wIhti' ii milwiiy loinpiiny aurcoil to make

>iicli (TimHinj^.s ;i.H tlie laiidouiuM''.^ surveyor .slinulil witliiri

iiiie iiioii til (lircf't, am

III tlnir enrfineiT, iiik

1 notify

1 th

III writiiiL; to I lie coiniiuiiy

Fill I nh- 1,

V, / ,

(
if /I. /,'.ii'

.,1.; (•.

e survevo r .11 iio( (^riv(> any

ill li ilireetioii or iiotilicitioii until aftri- the .tloll

iif the stipulated time, it was held that the laii [owner's

ritjht to have the crossings niadi- under the (tontrart

was lust.'

!; 1105. But where no time has Keen ori<;inally limited 0|.:j „, i

within whieli a tenants optmn to have a lease must liei,M,u

i'.\i Tciscd, and tlir landlord has never called uiion the

ti iiaiit to declare his option, mere lajpse of time will

111 I I'lvehide the tenant^ or his a.ssinn ' or legal per-ional

ii pnsentative'' from cxeieising it.

1106. Ac(iuieseeuce in the 1

f.i

)reacn oi a covenant

will form a liar to its specific performance in Lqiiity.

'

§ 1107. In many of the cises there has Keen a gi'iieral

ililatoriucss in all the pioeeeiliugs. so that it is almost

iiii|iii.ssilile to state lirietly the jictiial amount of delay

uliich has been consiilered to har the plaintiir"- right

ceiiei'.

Wh,it
(lelav

SUlUCli ut,

111 relief: I'ut .s(jmc notion of tht pi eseiit doitriiie ( if tl 10

( mul on this point will be gained fr m the followin;.

lases.

^5 1108. In the old ease of T/n Marqu'is oj IL rfford u^ww,:.

\. //lie/'/ a delay (if fourteen months v:s nor ooii-

Hilcrrd a bar to the plaintitrs bill. l>ul in l-jnls v.

>/ i/,-ciVr V. //(ni((,(7,-, 4 Vc!!. on", ' He A'li',n^ utiil. Keusiinjloii

i.T'J, i;::;. Wslni. '1\ Cli. 1>. IflO; S. ('. alV.l.

-' I'.ml of Pi(riih>j V. T,oii'/i'», 'J7 < li. 0. •"'''!
; rf. P'rinn/ lliAnnjil

<''a:!„nn (dkI Dovtr liaihrnij, 1 ai,'l lluihy^ !ti;'ti< rii'.'i v. Sii(yleton,

I'l li, .1. & S. 204 :
•'. ill. 21 : I.. K. [IS'.l'.t] 1 Cli. ;it p. "i^; ^ls9!i] 2 Ch.

2 11. I,. 4:!, atj). 2i;;!.

v.- V, n-:iitr}-, T.. !!. 1 K-i. 47-!. - J'-rr,' r. l!!-,-:.::^r a Vr. lei •

' l!"rK-!(nid V. I'aiiUon, L. It. 2 SntjfrK v. ClUje,-. 28 Cl. I> lO.S.

I i:. liT. 5 Vis. Tl'.t.
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All.i

till' otlai

pnitv.

I (iiitiii' I

substan-

tially

t'U'l'Utl'M

W;!i;,in,s' (wh.i. tlir .uhtia.t was lor a li'use of a r.,,1

mini'), n 'li'l^'y '•' ^'"^'" -""^ " ''"'* >''''^'' '"''* '"'"''•""'

fatal; in S„nt/,.;>„>l> v. '/'//, lil.s/iof, ,>/ E.ntn ,' n ilUy

from the l7th n| .luin.aiy, 18 tJ, to the 30th of Au-. t,

18 I"., was liol.l to iiuvo 111"' Haiiic rtfct ;
au<l m /- •/

J„n>.'^ Sfioir) V. 7V"' A.-m/-/' ,tnJ\»rth-\\'est.rii J,'mhr^,,

^.''.,' Knight Hrii.t' I,..I. scLiiir.l to think that a 'l.liv

from O.tolnM-, 1848. to July, 1830, niUHt he fat;.! t.,

such a hill.

§ 1109. Where one party to the .ui, tract has -isn,

uoti.-e to the other that he will not perform it, arqui-

ese.n.-e in tliis l.y the otlur party, by a .omparatn. ly

l.rief .lehiy in enfureing his rij,'lit, will he u l.ar
:

>.- iliu

ill one rase ' two yurs' clchiy iu hlin,^' a hill aft. r m,. I,

notice, in another case ' one year's, and in a third '(wh. iv

the cuntra.t wa.s for a lea>e ..f collieries) live moiitli<-

like delay were held to e.\.-lu.h; the intervention of

the Court.

iv. \\'/ieir linn '/"cs imt run.

§ 1110. Where the cntraci is suhstantially exe.'Ut. .1,

and the plaintiff is in pos.session of th.' property, in.l

lias got tlu! e-piitahle estate, so that the ohje-i of hi>

MctioTi is only to dotlie himself with the legal estai.',

time cither will not run at all as ladies t- < 'har tlic

plaintitf from his right, or it will he looked at h-^

narrowly hy the Court;" for the plaintitf ha.s not hr.i,

I

I [)r C.k M. (i."i74: LM I.. •!

Cii. ."lOl ; if. sK/.iv, i li'SJ.

- li II;,. •Jl.!.

'

1 l)c (i. M. & II. '.il. >>' i.'i-

Spiuritr V. //.(».•..(/,', 1 V.s. on?; Cli. I'.";.

Ilnrriii'jin,, v. Wlaifu', I Yes. CSi'.;

iSmst V. Iluiiifriiij, ", Vi >. s|s
;

•y/,(„„.(.s- V. IShtrknatn, 1 <nll. :;01,

;li:! ; >7..(;7) v. WrI'jhl .
-'S l!o;iv.

l.",0; .l/m.,i V. Mmnihl', ],. I!. 1

Cli. 111.

' llf'phy V. //(//, •-' S. .V S. •j:i.

ii',/s<„( V. y;. /./, 1 1!. -'I- Mv. -•'..

rnii.in V. n.„<,i'i, n; lunv.

Mii.l Lrliu.'iKU V. M' Arthur, I.. 1

Ihijli'm, V. I.hircllyii, -.'l W K.

.",7i>, Till). Sn-, too, Glai'I'riii'l v.

y.'iv/,«,,/M,», -j;! w. IJ. ,-)! a>iiv i

; I'.r I-.M-a l!((U^(kk• ill r,.//^,.

V. Ih-iusl.;/, _' S,l,. vV I-C'f. C'll.
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-lro|>iii^ oil his riulit-i, liiit n-lyiiiL; uii liis ciinii.ilil,

lillf, witliuiit thinking; il iir' 1 ^jsary to liavc his h'nal

li'jht pertV'frd.'

!:; 1111. Thficfnic, whcri- a ti'iiaiit holds uink'i- a

rdntnict Inr a K'asc, pays his iciit, aiiil his possession

of the property and the tnjoyiiu'lil of all tlif lieiielils

ui.t'ii him liy the rontraet, the etlliixiou nf tiiiie wdl

ii.it Ite u ground for resistiiijj; its eidoiriiui'iit :

' and su,

whore there was a rontiact for llir lease of a shop and

the sale of the stoek, and tJK^stuik iiad l^eii paiil for, the

phiiutilf had heeii put into possession as les>"e, and

; he rent had lieeii paid.- iu fact, evirythiiij,' had heen

• lone hut the e.xeeution of the lease, which the defendant

had relused to ( \eeule on a L;round wiiieli was un-

tenable,—speeihe perforiuaiuc of the iea-e was granted,

iintwithstandini; ronsideialili' laches on the part of tie

plaintifl' suhseijueiii to tin- defendant's refusal, Itni

iherefore without cost-.'

>; 1112. But po-se>sion, to save a puieha.ser from the

ii-ual eonseijueiiee of dilay, nui^l lie pos.session uiidir

the eoiitract sought to he enfoneil, and the veiidoi-

must have known or have Keen hound to know that

ihe purchaser elaimecl to he in po-^-ession umler the

'oiitrai.'t. Accordingly in a ea>e wlieiv the tenant of

a tavern, with an option of pureha.sing it during his

trim, duly gave notice that he elected to purchase, but

after some correspondence allowed the >ubject to dro[i,

and then for upwards of five years remained in po.s,ses.

den without ever insisting ou the eti'ectuation of the

piuvha>e, and fnmi time to time making payments to

the le.ssoi's mortgagee for nio>t of which he took receipts

-ion iiiii^l

In) uii'ler

tlu" l"ll-

tr.ii''

Sue r.iit.ii, V. Itui-if. in Ir. Cli.

.
.1! 1'. ^I'.'.'i; //./,„.(/, V. >/.,ll..„. 11

. I'll. 1!. at 11. W.
- <:larke v. Mnvif, 1 .J,.ii. c\: I,.

'<h,ir!> Mil!;....

''"'. alli-mcl by the I...(.l.); .s'/.-v--

'""•/v. Walkn; L. 1!. L'O I-ii. (Jjll.

/;»(•/> V. Sinytl,, 3 ,I,,i,. ^t I;.

Vx': See also ;,/ r Li.ni .St. I.ouii.iriN

ill Jii'l'/'iuy \. U'liiirfoii,^) II. I,.
(

'.

L".i'_'; and I'niisi.kT J!i-i,jil,t/ v. C'lOi-

::-::j, 7 Ir. C::. H. ;;: ;,. 177. /V„„-

'lUie V. 'J'uniti: I.'i Ir. C'ii. 1!. ISS.
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m>K 'tin-

I), lay

arixiiig

friim

pnrtv

l.iiiii lit \

Ul '••'!.

«xp.v..in^' thorn to I..- f..r .vnt. it wu, ho 11 hs tl

Court of App'vU that hi. ,.H..-i..n hu.l u-.t Ih.... mk

a« to p.vvv..t hi. .h'hu- »>'i";^ f^'tal to h.. .lauu t .r

S 1113 Nor will ti.no run as larln- poiHltn- a

,„-,.,i,,ion hotwcM. tiM. parti.-, to th- .outn.t. .v..,,

.h^u.h it may Uc .arrioa oM without pn-H,-. ou

„.„,,. ,iv..„ hy ono party th.t h. hoM. th- .outr.t

,..s..in.U..l.^ Hut whon- the ,u-otmt.ou -s « "'"t -

. •„, ,,hi,i, in not tlu. real -uu..' of th. .hhiv. .t^

,„„.lon.-v will not pn-v.nt th. .llluxion ot tune np,.-

,tin, a: k-hos : so wlu-ro. on a .aV un. pur.W -t

lan.K .U.pntos ar...s.- ahou. the title ami a valuafon

i.,.iaont to the pnrehase, l.ut fro.u the ev.len.. >

appeare.1 that want of nuans in the pureha..or wh- \uA

iuLutea the suit, ana n..tthe.eai.p.U,^wa. the -^

,,„,,. .,f .lelay. Kni.^ht Brne,. \.C., though atte .on

hesitation, refuse,! spe,.,tie perto.nMuee. -/ "

.[f l"^'"

i,, sueh suits must have more than ..loul.ttnl title.

. 1114 When the .lelay arises from a., uutenahl

oh^.etion'takenl.y""« party, that party eanm.t ava>i

himself ..f the aelay eause.n.y it, as a j^rouna for h^^

„on-porfornuuue of the eontraef Ami ,'enera 1 ,

.-henever the aelay is attrihutable to the .etemlant,

1,.. will not be allowea '. avail hunselt ot it a^ a

"V'lll5 In Lir,<ir. V. Dlion" an intemling lessor,

rehin. on a verbal promise by the owner ot -me

.•i,;e vaults tliat they shouhl be n.aae ary, B.gne. a

written eoutnut to aceept a lease ..f the vaults at a

. ,s^„(/,r„„./, V. /;,>/...;' ':'' '''"

i; lla. -n-i: .V.'.U"/''";/ v. >y''",

I U. ."> 0\. r.'.'T; .""I 'f' I'tli""^""

' (/ee V. i'ti.rv,'J i)- '• •- ••• •

1 Mviiru V. Tiii/lor, Mac. \- •

Ti;!, 7-j:'..

Mi,r.-' V. .'hi-'^l. ''> M-i'l- -''

,S/,,-r,ifliui!/ '""' lii<-i"i"<.M'"
'''"'

„„,/( ».%•./...«•/""'(„./ .V,„7/, I)'. •''_"

j;u!!ii:n/ Co., -J Mac >^- <• "-'• '''

j,ci- I.uril St. I.f'ilKUili' ill lii'<'J''''"J

V. !r/,,.;7n)i, r. 11. L. I'. -'•'-•

1.. i;.o 11. L. 111.
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<|M'titie«l iviit, iiiul wfiit into |.os-«'-^Hiuii

nut ItciiiK iii«il<' 'Iry, tlii- tfimnl r.instftiitl

Tl ir \ailllri

y i-)iiu|iiaiiu' .1.

1. tliouiili ho pfii'l «viit, :il\vay.i |wii'l it ni\<\ri pHll'

t.st; until, tiimlly, Hf'ttf IjuvinLj a' fuiilly ix . iipiiMl ||i<

viiultf* for upwiuiU of tW'i years, \\o ri'fii^tcd t-i tiik'

the lfa«> on tlii' <(roun<l tliiit tlic owni-r's |irohii>f iia<l

never liocii fiiltilli'd. 'I'll'' lIoiiM.' of |,oiil, hcl.l that

the ti'iumt's paymriitH wen' referal'lf imicly lu Iiih

uftiial iiMo and <mi upHtion <>t' the prfnii-c-, that >U( li

l>ayiin'nt.s antl jHrn^s^ion ili<| nut amount i<> >iioh

ar.|uif.Hi'cn<'e an to <h'lnir the tenant Irnni ilitenilinj;

lii^ refusal on the j^rounil of the noii-|M.'it'i>rniaii( <• nl

the |iroiniHO whieh hntl Iweii the inilucenn'ut tu the

einitract, ami that the (i\\nei".t dehiy and e..ndui t in

the mutter ;^eneridly disentith'il liini tn in>i>t on

i|ie( itie [terformanee of the > ontruct ; but the House

(•ini-idiTed tile delay whiih li;id ociurreil so chargeaMf

i.t lii.th parties that ilie liill. thou^'h dismi>sed, was

Hsiuissed without eosts.

§ 1116. The faet that thi' punhasi-r h,is allowed

the deposit to remain in tin- hands of the vendor fiuni

the time when the tormer re-!(indc<l the contract

unlil tiir lilin;j; of t!ie l)ill, has lieen do<'ided ii"t to atl'eet

I he (pirstiou of laelies.'

>j 1117. So also eontinuinjf in possession, if uiidei an

arrangement to that etli'et, will not afl'eit the <|Uestioii.'

§ 1118. In ii case already referred to. Lord Uoinilly

-M.il. expressed the opinion that time dues not run as

1 1> hcs in the ease of land taken under a llailway .Vi,

until the time during whieh the eompany had tlif

power to make the railway eeased, as the tint whether

the company would require the land or not could not

Im' ascertained until that time;' hut this view was not

' ll'.'^so/, V. /;^i./, 1 II. .t My. 'jaO: I.imt Jniiifs Stnar' v. /,..„.i'„„

••mithcdmh v. Jliiliap nf Kxft'T, •>

(!:.. 2i;5, •.'21.

^''•jtttfitvuiu V. Jttait'ijf ft/ i'.'jtfii;

I .r ,l\ Itl'^

'll'IK)-ll.

I ontliiu

111'^ in

^i.in.

L.e\d

under
lUiilivuv

:;f;:v. ji i; .-. L. i tK- •'. .•:. .•. ••

sujirii. .'1.

•_• X

^jft^K^aakSESuaF:ra^K-L^^
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5Jf,

i inlMi

|.KKIN«I^ T" nil. .\<IIMN.

,„lo.,t,-.l l.v Kiu^ht Bru.v aiui l..ml (n.i.wo.tl. I.

wl.n ..rm't.. Imv.- thou«l.t tlmt tinu' uoul.l nu. Ii

th.' .lilt*' 1)1 thr ...ntia.t.

§ 1119. It iH to U- o»MMnvr.l tl.i.t » iiK'ir .hum

nn.te^t J.y wor.»H or Ictt.MH, ih.mgl. ...nlinual,

u.coini...!u..l l.v i'uy H.t to -ivo .-tr-M l to thoni.

„,., .Hvvcnt t'mi. oiHiatiiiK »-* l«'l'i'^ "M*"'^'

party mukiiv !.. . h.i.u. uor k..p nh^- a ri-.'ht u

xvnul.l ntllf NV1M« I'C |.IV. lll.lod.'

Kill

till

will

IlK il

i:

V. 11 i(/r. * <>/ (I' I'll/,

W.ilx.l il^

II,.'

^ 1120 Ol.i.M'ti.Mi.H uroUM.I.'.l oil tli.> l.qH.' of t.„.i

a,... waiv...l l.v a .-ur:^.' of .on-Ui.t in.'oiis.sh.nt .Mtu

,1,, i„t.«ntiou"of mMM\uii ou Hmh an ol.|...t.on
:

.u.\

in this ivsixi-t It \^ mini itcrial wliftluT tmif w

...iuii.ally of til.- i-.-*o...- or wa.. Mil.-.i»<'»t»y '•'.^"'"

DM till' roiitrait."

titl
is 1121. 'riu'U-foro. uhcrr a mi.' is ui ii ' ''•

wln.l. may .hu-c- .U-lay. or a j;.,..-! titio l.u.^ no( ..
,„

,.„„pl,,..lv sliown l.y th.' .lay f..r .•omi-htioi,. aii.l tli.'

,,,„.,, ...... on .l.Milin- alK.ut th- lith- after t,..!

.lav this NVill ^^aiv.. lu> li-ht t.. in^M .m th. t,.n
.

Snth.' .-.^aniination ..f th. ahslnut aft.T th.' tin..' uil.

pvcvont a .l.'h'n.huit in.M.^ting on tin..- u^ .ss,..ni,,l. |. ,

I,, ha.lno lij^ht t.. h...U int..th.' aL.stra.'t it h. .... „u

,„ almn.h.n hi.s ,.ur.ha.se/ A.mI ^u. h .-on.lu.t vwll

.,m..unt to a vvuv.r. .'veii th......li a fo.-nml n..t... t..

,l,a...h.n the .ontra, t may have l.ocn Siven. >

aimi... i.i^istin^' ..n th.- .ontra.^t after the t.m.- hnuml

for .-omphtion is a., a.t Nvaivii.g the right t.. u.si.st oi,

that timi' a.s e^s.'i.tial.' Wui where a purchaser pn.t. -t-

.

(1..J.I V. i:.l,.,.n,l>.,H, - !-•

'

'a-,„7V. \Vih,n.,y. I'.,MX. l-.;l

.1.

V.

! I'.P.. I
. » .

ll,,„.JI \. Knujhl, I V.

lA. ll>l.

' /,,,,, \. 111../..., It) lic'.iv. :
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lu'tiiitt ili'liiy, nii<l iIk'Ii iiii<I< i |ii<it«>Mt iloiiU iiImmiI tli>

tiili*. tliin will ii(»t, If -iTiii', iiiiiiiuiit til II wiiivor.'

^ 1122 Ah ti ^jtMii'iiil |>riiM-i|il< , II >4ti|iii!iittiiii if* to

tiiuf ' Hiinof lie liimliiiijiv wiivcil tttlit'iwi-M' tliMii l>y mi

iiiti tilii>rtnl ail, <ti>tii> willi kii<t>v|i'<l!;i of all iiiiiti'riHl

I III iiinHfiiiii't'". All tiriliii^jlv III a miM- ulrt'inlv fitiil,

whi-Ti' a ruiiwiiy >iitn|>iiiiv (ij^nu'il tn iln inrtaiti WKikn

t.. U- iliructoil liy tlif iwiinl of a Mmvcyor, to Im- nimlt'

vMfliiri 11 H]M>i'ifu>il fiiiic, ami tin' awafl Wiw nut inailt'

^utliiii that time, tin- riim|(iiny w»mi' IhIiI not to Imvo

uiiivi'l tlx' I'liinlitioii a.s to tiiiir liy having;, in itrnor*

inii' ot" till' fiirt that tin- awanl wan maili- lull', t.ikin

It up Hill |Miiil tlif Hiuvi'ViiiH I har;,'f?4 for it*

5 1128. AjiHiii i'^* 1" tinii- tor piiyniont : whiro an

iiMiifiior ot H loHH«' inMiMti'ij on a f'ortVituif of tin' HHHijyn-

111 lit liy rt'aMoii of tion |iayin*>nt of [mrt of thi- purrliMMc-

hiMiicy at thi' time Htipulati'il, he was lif|<| to havi-

Wiiivi.l it liy 1,'iftinu ilit a'siirnti- to pay the ri'iit to

fli MijH-rior laniljoi.l, that not lioini,' riniHiMti-nt with

tilt' notion that tin- a<.'rcrni*'nt was at an t>iii|,' in

iiintluT lase tin If was a .ontrait that if tin- ri-^iilin'

"t till' piinliasi'-inoni-y was not j»aii| at a riTtain ilav,

ii' lontiai't slnmlil In' void : it was not paiil, Init fhr

\ iit|oi. allowinj,' tlir piinliasi'r to rt'tain posso.ssion

111'] takin.r from him a wairant of attorncv to • ontrss

lii'luiiii'iit ill .'jiTtmoiit, was Ih'IiI to have waivnl tin-

' >i|,ilit|nll.*

^ 1124. .\s to the tiiiii' fur tlir ih'liviry o| olijirtion-.

i ^iili-iL-ijiUMit lorif-poijilt'iKi' as til title was in oiio ca^c

ii'l'l to Work a waiviT :

' and a similar result was in

lmuiiM.,>,

.Ili>l llli'lA

r-'-iii-m-

111- (iiiV

iimiit

1..I .1.

in.:', ul

II, ,l,.

l/i7t,,;i/< V. Ki/I,.,,,-: M-n .'.III, li. .1. ,v !>. 'JIM; -1 ill. '.'I: I.. I,', v

^.r, III.!, /V" V. /tl,',,,,./. .'-I H. I.. [.',.

:l;.::iL': 'j; I,. I;, li. l.wh.u //-i./,,.„ >, l!.,,l,<i ... .: .\|,,i.

' "• 1- ticia i.. i.avc Ufi, 11. IM, ir,/,/, V. ///(.,/,..,!,. i;. Ill i:,^,

Ullt sw .St, |,( Vl'Mij. .'>|.

' /;., /H,rt< 'i,l,.ln.., I V, ,\, C.

' '
,

ni'l Ih,i; r l;.iil.r,n.^ \ \\. Ciitts v. 77.. ..A,/, l^lsiiu. L'"'..

^'J-<l^
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MH |iF.r>.N< > •'• '"^ AiTI'iN.

•loll

ht!»: .i.ill

^ 1126. So. iii-niu, tttkiliK i«MU«'H«i..n all.-i tl.- .i.-tuutt

u to tim- m«y. it H....inM. pml...l.' th. ol,,.. tioi. I-.

„„.r.lv KiviuK i).mM,.H-.on iH-ior.. Hh- 'l'.)' f'-r |mvt.,.i.i

1,«^ «rriv.v iM no nn.iiv.t -.1 ,. x-n.lor'H ..wht to in-i-f

uiH)ii |>«viin«nt oh tliAt lUy.'

§ 1186. Thf tuor.' I'XtfiiHic.ii or uivm« "f Itm-
.
"'" "

ti,n.. i^ ..I the .>H«c....« of tl.o .nntnut. m '...ly a wan..

to tl..- .'Xtn.t of .»l..t.tut.u.. lh.'.xt.i..l-.l tim- \"V <1.

onKin.il tim.-, aixl ....t m. utt.T .l.-.tr...tion ot tl ^. n

tmlity of tl... til..... .Xi.'l «<• wU.re. Lv th.' Lrm^ ..t
-

..ontrn.t f..r th.. huI.. ..f the l^-i.Hit <•! a l...ihlli.K '^uUa.

.1 ,„o...|y ..f the p.i... W.IH t.. Ik- imi.l o,, u M|....ll..a .la

a„.l tl... v,....h>.-H .i»t.ivvn..lH l.y h-tt.'r kuv tl..' |.....ha-.,

u.Uil H l.it..r (na.....l) -l.iy f. m..k.. th.- |Miy....ni, Ln:

tl,,. ........y was i.nt pui.l l.y thi.t .lay, .I.-h-m-I M.I:. IhM

that tini.-'%va... ..liKiimlly ol tl..- .,hh.....v of tl..' .out.
'

,u..l tl..- h.tt.'r only a -iiialiti.-l a. ..I .•..n.liti..n«l waiv.

,,f tl I'i^imil Htipiilati.... ; nii.l that, .•oiiMxiii-'iitly, 'i'

v.-n.l..rs w.-i'.. ..i.titl.'.l In ti.at th-' .'..ulra.l a- <•

w.u.r...
'§ 1127. It is iH-il.aiM s.'a.-.-..ly n..-.lful to vuml

:.',"',t',w that a waiv.T as to th.' time in whi.li at. «• t is t..
-

f|"*^'V'' <l.'nc is not ne.t'.s.'^aiily in any -U'-ne a waiv.T ot iii

art itsi'lf. So that wh.'i'.. it ua-. a^i'oe.l that A. Hhoiili

r,.p,iir Home war..l...u.H. s l.y the Ist ..f Aj-ril, an.l tiui

J'.. -h..uhl th.'n tak.' a lra>.' of th.-n., and th.- r.'i'"-

w.Tc not .h-n.- by the .lay ui^M.int.'.l, I.nt M .ontm "l

to .h'al in a wav whi.'h wa.s h.'M to amount to a \v,.is i

of th> tin..' a.s OH.-e..tial (if l-y th.' .ontract it l.a.l .^^

1

1

(l. <M (.

/(,„/,,.. V. Wvo'l, 1 -1. >V \V. .It

1. rjo.

StS- H'l! '"'.' V. MiHHiltil'f. 'SI \\

K. v."j, at \: .vj:t; lal.. .1. t'ii. i-J".

,J_'; i:t r.. .1. »'h. 14'.i
1 '

. i6P,lM»«J M.ll. ii>*tinr! V .|.-». ..f

.rolil tlio vicu (Apirh-i.t \\ 1

l'..iuilly M.R. ill /'./''.." ' /

(H; IWnv. .V.'), a- to tl,.- .II,.. I ')!

l.-tier fxttuiluu '!"' 'I'll'' >"
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Ihiii h.»), an<l iiftt'iwiiiiU mi'l IhIhI' i I<m-»«' «ii« • vi' ut. I

liii vv«r<'h<»UHt'H wiTf linriif 'Inwn It uti' Ih'I'I flwii H

tlixii'^li III' liitit wiiivimI iIh' I M-i<iit|.ilil y ot tiiitf. Iiail rii>i

vv iivt'<l tlii< i'ouiliti<«ii iliiii till' r< |i >ii^ '^lioiiM Im- < llo t< i|

|iiiur to liin tiikili^ a lea-u, aii<l < oiioi'iiiiciilly tlutt flu-

j.i'irxi^t'il l<'H-«nr ,V , aiul lOt thi' jnu|MHt'il Ifamt |l,, mii-i

!,. ,»l I he l"^^•^.'

<l
1128. The i|tii"«tii>ii uiii-ilnr iiiiK w.is iiri^'iiiiilly <>|

I.' i.U.I •«

till' <<'« i;< «', ami whithiT it Iih'h -ih<«' ln'rii svaivi*)|, mih. (mi

iiiic ut ivuliihc, .tn<l <itii tlti-ri'tnt' III ili.-4|Hi^> <l 1)1 <iiil\

it ilif trial.'

r /„ >. M'i:,,l.-r-.., ., \\ ! |K U, I' .V .t. In;,

I I . I "il. ^lll'I Ml' //m'/Ah V .'. «. /.'I'V < l.untv. .! Mil. >!.
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TANA I MAN NOTKS.

/hill 11 ill I'l nil I iliiiij— I .III III X.

Ill Wishinti \. Wishinli . I'S I'.C.C.i'. 2S.'{. wIhti- an
ii;.nr<'iiii'iii liiitl Imm'Ii I'ully cxctiilfil liv the plii iiil ill', ami
ilii' ilcfciHJani sfi ii|i llic nliicciinii id' laclii'.v III a Miii hy

ilii' plaiiKitr fitr sprcitic |irrt'iniiiaiirr. il \\,is saiij liy

(Iwyiiiic .1. <!('livcriiij,' tin- jinljriiiiiii uf ihi' <'oiii'i, ihat

larlii's caiiiiol, in tlir si-iisi- nt' Ill-ill;; a liar In r(|iiitalili' n-

lilt, wiili any (li'f,n'i'c uf |iri>|trifiy Ik- aiirilaiicd m a |mt-

Miii Willi lias paiil tin- lull rnnsiiji-rai i<iii <il an a.i:i°i'i'iiiriii

ami lias *liim' I'Vi-ryiliin;: iirtcssary Inr liiiii lo lin In i-ii-

liilfjiiiii Ilia li'^iai ((invfyaiici'.

ill Ml Million \. n'\i ill. Hi (iranl's rii. .'iT'.l. llit- i|Iii'k-

linn v\as raisi'ij \\ iii'ilicr ilt-lay in ilic iirn^iMiiiiiin uf a siiii

till- siiiTilir iici'riiniiani'c iiiiy;lii ar III ri'iii't' at I lie

iMMriiiir, 1, .1 a ri-f't'i'tMicr was inaiit- in liii- .Masti'p in

;i>.ri'i-iaiii what was ilic raiiM' of (In- ilrlay in |ii'iisimiii iiiii

it. Tile liili liavin;- Imm'ii tili-ij mi iIh- I'ltih A|iiil. ]>7t:i

ami I III' lansc mily lirnn-iiil lu a hi-aiiii^L;mi ihc L'sih J a nil

iiiy. I si;J. ilir Ala sin- rf|iiiriri! liial iln- |ilaiiii ill's iium-i-i y
was I 111' raiiM- of his di-lay in liir iiriiri'i'iliiij^s. \'aii-

rnii;^liiii'l ("II. Iiail lii'iMi uf I lie n|iiiiiiiii thai Mil- ill-lay was
Mu liai". Ilsii-ii \'.-('. hiililinu ihi- ii|i|iiisiic ii|iiiiiiii| utiij

•^^I'la;;;;!- \'.-<". .i;i\iny im ii|iiniiiii. Tin- iiill wa> (-\i-iiln

.ill\ ijisinissi-il. Sprai;;:!' \'.<
'. Imliliii;; thai. inih-|ii'mli-ni'

l> i>\' liii' .li-lay whiih mriim-il in lin- i»niscriii imi uf ihi-

^iiit. ihi- |ilaiiilil1' was ilisi-nliiln! Iiy his jarhrs in s|ii-i'iiii'

|iiffc(Miiaiii-i'.

in l.iirhiii \. (luDil. 17 ( ii-aiiTs ( Ml. Tisri. liu- luiiti-ni iuii

uas iiiiiih- thai plainiiiVs ri^hi in a (ii-rn-i- was liaiii-il

l'\ lapsi- of liim-. Iiiit il apin-ai'cd tliar a prcviniis hill fm-

^|"'iilic iicrfiii'iiiami' had lici-n disniissi'd iiy iniisi-ni of

'III- plaiiititV in rnnst'iiiirinc <t niisri-pi-i-si-iiiai iiiii>i

till' di'ffiidani, atnl. in \ >\' III tlinsi- illTIIIll

aiHi-s and alsii uf the farl lliai plainiitl iiad Ih-<-ii

>^iiii fi-iiin liu- iniiviiiri-. it was hi-ld thai llii- |ilainiil1's

i:lii III a di'i Tcc was nut liarrnl liv tin- iaiisi- of liim-.



TtTtit It
i.Ai'SK Oh" 11 mi:.

Ill Walhr V. Itnum. W r.raii|-s Ch.. -j:?:, wIm-it lln

int.-statc lia.l •oi.lni.l.'.l for tlic punhiis.' uf a villa-.- Im

in n..thNV.'ll, aii.l pi.i.i part ..f ilu- piinlias.- iimmi.-\ ami

tl... vi.iuh.r aft.Twanls a}in-.Ml i.M'iv.t cTtan. l.ml.li.i-

for whi.li tlh- pur.hasrr was to i.ay l.v iustalmniis. il,-

vfiulor to hold possession and rnciv.' tlu' n-iits ni.aii

whlh' on ar.onnt. tlu' |mr.l.as,-r liavinji mad.' d.-fai.li.

.li.Ml ini.-slal.-. 11 is h.-iis lay l.v for a nmnlMM- of v.-arsaiMl

„„lil oil was discovcrcl near Uotli.v.dl. in .•oi.s.miii.ih •

nf whirl, proprrlv rose in vain.-. Tlir.v th.-n tih'.l ll.-n

hill ,o ,.|if<.r.r tlu- pnr.has,-, l.nl tin- Conrt dismiss.-,! „

on Iht' ;,'rouiid of la.li.-s.

Ill Hnnis v. i:i>in.->. •_' Craiifs Krror *; App.-al. 1..".. <

son in wli..s.' favour an a>.'r.'.'in.-ni ha.l l»'.-n iiia.l.- f-,

th.-*sah- ..f lan.l. pavahh- in six y.-ars with. ml ini.-r.-si.

lav l.v f..r i.-ii v.-ars l..'f..n- lakin- any pro.-.-.'.liiii:«. lu

..lif..!-'.-.- th.- i..-rf..rinan..- ..f tin- .•..ntra.l. N.. paymmi

i,;„| I n iiia.l.' ..n a.-.-unt of ih.' ininhas,- nmn.-y. l."i n

was .laiin.-.l thai I In- s..ii was .-ntilh-.l to n <i'''l" f'

M-rvh-.-s r.-n.l.-iv.l. A .l.-.r.-.' was pr..iiomM-.-.l in fav...ir .-t

til.. pnr.has..r in an a.tion f..r sp...-ifi.- p.'rforinan>-.-, I.m

was r.'v.-is.-.l ..n app-'al -.n iIm- -ronii.l ..f la.h.-s. Mrai-i

CJ. and Kstt'ii \A\ .liss.'ntin-;.

|„ \„n\V'i!i"'i- V. T< niihrrrn. .". t Irani's ( "li. :\-2\. i!m

Ii.'ailn..li' scis out lilt' followin;: fails:

"A p.-rson in possession ..f Ian. Is .•oi.ira.l.-.l m iIm

v.-ar ISIS with lii.- |.i-..pii'-lor for ih.- pnivlias,- ilin-.!

;„„| ,,|,n„, a v.-ar afi.-rwanls. wiih...n liavin- n,.i.l ;n,v

,„„.,i..n ..f 111.- pnivhas.. na.n.-y. al.s.-,.n.l.-.l In.n. llw l^i-

vin.c l.-aviim sum.- ni,-nd..-is ..f his family in |...ss.-sm,, ,

„f ,|„. ,„.up..rlv. In .Inm-. ISoO. tin- "wn.-r. havin- tail. I

,,, ,.rivri anv s.-lil.-m.-iii with iIh- v.-n.h-.-. ..Mmum.I

,„,ss..ssion in' an a.tion ..f .•j.-.tm.-ni whi.-h lu- haW in

Mitnt.Ml. ami in Jannary. isr.l. s..hl Ih.- pn.p''i-'y i"

.„„„l„.r |..ir.has.T wlm w.-nt in np..n tin- lan.l an,
I

i-

maim-.l in p..ss.-ssi..n iiniil S.-i.l.-ml..-r ,.f IS.".:!. an,i 1:h.i

,Mil lar".- sums in impn.v.-m.-nts. wh.-n lin- ..ri-inai x. i

,1,.,. ass'i-n.-.l his a-r.-.-m.-iii I., ih.- plainlilV wh.. Hm! •

„j„,„ ,ii,.,i ;, i.iii f„r 111.- s|..-.-iti.' p.'rfonnan.'.- ..f lia- a-i-

m.-nt."
. , ,

Til.- Icarm-d « 'hann.lh.r. nfi.-r s.-inn- t-.rth lii.-^,- -,

,-nnistan.-.-s. r.-p.-al.-.l ^^hM In- ha.l sai.l at Hi.- h.-an-,.



CANAIU.VN NOTKS. ."."(If

tliiil llic I'iisc did not ii|)|M'iir In liiiii In iidiiiil of tlif sriiiill-

fst dniiltl. "A dft Ti-c fur s|ifiirif pi rfonniiinc wmild Im-

siilivfisivc tif the fdiiiidiilinii ii|iiiii wliicli this jurisdiitiidi

ri'sis iiiid dfstiMiciivt' of tin- |>riiiti|il<'s of ('(|iiilv iiiid a 1

((iiiscirnn' wliitli tliix rniirt is s|M'fiallv inniiid In cdii-

SClVf."

A soiiicw liiit siiniliir tiisc wjis thiii of t'lnnlunl \.

Itinlsiill.s i',\",[\\t U.">. wlinc ilit- vnidor Imd h-l the pin-

ciiiisi-rs into possi'ssioii. lull some ycni-siifici-wjirdsoii di'-

fault of piivniciit of the pin'chiisi- moiicv Inid oliUiiin-d

possession l»v cjcclnii'iit. Sniisi'(|nciillv the pnfrliasc

nioiit'_v WHS iciidcrt'd and icfuscd. and lin' piii-ciiasffs

look no steps for ci^iiiiccii vcai-s to cnforcf tlicir ciaiin.

I»uiin;r all this liint- tlif vendor irniaiiird in possession

as o\\ ni'i-, the pi'opci'tv liavin;:' in the nii-aniinir

ufi-atlv iiiffcased in valuf. The Idll for specilic |ier-

roiniaiict' was. iimler the lirrninstaines. dismissed witii

ens Is.

In Fnrsjilli V. Inliiisiiii, II Craiit's Cii. W.V.K there was

a lapse of fourteen vears after the vendor's eonvi-van-i',

iMJoie llii- hill for eoliipelisatioll Was tiled, the heir

haviiii: Iteen a iniiioi- all this time.

It was held thai tiie vendor havitiu eaiised this delay

hy his own arraiiiicmi'iit with the infant's relations,

uliieh depriveil tile iiifaiii of their iiroieeiioii. ihis lapse

'A lime was no har to the suit. I'l r .Mowat \'. (
'. : "It

\\<)\\\t\ lie mosi iiiijiisi that a piirehaser. who had paid the

-naier pan of the purchase money and had made per-

il. ip- valiialde iniiirovements. Imt had heeii ,i,niill.v of some

iiitliiii; dei'anll. whieh deprived him of a riuhi io sue at

!;i\\ hill had no etVeei in ei|iiily, should have no remedy

III case of the seller sllhse(|llelll ly sellillt;' the l»rolierty to

.1 purchaser without notice, aini putting llie money into

ills own pocket. If the Wfoll.uflll sale ill such a case is

.il' I- the purchaser's death, and in cidliisioii with the per-

-Hiiij repri'setitatives. it would I |iially nnjiist that

ilic heir wiio would lose theri'hy jierhaps a valiialde

i

! |ciiy, sliollhl not lie lierillilled to i;el cn|ii]ielisa I ion

'"III I lie Wfolllidoer.

The purchaser under a contract for sale of land, is

I'l' eiililled to a decree for specitic perforiiiaine iiy the

iMJor unless he has lieeii ]irompt in the |ierforimince of

-A "J^BP :
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,,„. Hl.li'MiiHiis .I.v..lviii- n|M..i him iin.l i'l^avs hm-In h.

.,,,,v '"•' II..- ."Ml ran .... Lis |M.i uitl.il. i. ..•i....M.l.h

,i„„: ..vr.. \\u>waU li...- «;.> i>"l '•< ii^ '•^-'••""•. """• ^^'""

I,, lu.s.l.Th.iM-l Lis ii.al.iiilv lu |..Tr..n.. Lis sLi.iv ..I tl-

,,,„„,..„., -PL." l..l.vLi.s.T VVi.iv.-s i,..V ..l,|...l..... I.. III.

,il„. ..riL.. vr.Hlo.-irL.- W.k.'^ ,,..ss..s>i.M. oliL.- i.n.|M..-,.

.,,,.1 .vrivis-s i.rls uf ..VM.-.sliip I..V l.u.kil.- .rpim-. aiM

)„,,„,„.,„.,„.. u.///./" V. //. ss/. <..•_•.. s.r.lJ. 1.1.

h, il,.. fo//iu/-w;.„/ './ //-<..,. \. A./'x. !..<..-am -«< li

•..;,-, Nxi.i.l. vxaHa.i a.li..i. f-r tii.- s|.-. ili.- |.-Hn....aii.- ..I

;, .,...!. M.I .-..I.-.-...! i..i.. I..V a i..-i.i.il.al a...i s,,.-.....- .,,1,,.

..I- ,iH. M..-..r..-s. afi.'i- l...ss..ssi..,. Nxas lak.M,. vrfu>r.\ .,,

si..„ „ |„,„,al Las.. |-...a.N.'ara.-....-.lin'^ H. I In- u-nuy^l

,lM..-...m-a.l. N.. !..... li.'-u.-.riak..ni..-nl...-...|L.n

„ ,-.aki..- ,.n.L..'.L..uMaia..i..- until H... v-a.- l-a-l . a

,,i,-,.,l. ami li'. l.rin.i|.al l.a.l ;Jv.-i. ni' |...ss.-ss,..„. a -L

Uu i-ii. .vs ...r Lis .-.•.... Il NxaslM-Lltlial H I.i.^

wii^ 1.1. La.- 1" ill'' siiii.

1„ rnlinn V. rn,lu>. 7 <iiallt-s CL. r.0. spr.-.ti.- (..-l

f,„„,aH.-.' ..!• a .•...ma. I U>v sal- ..f a s,..a.„sLii. was n

f„M..l iMMiins.- ..!• III.- iai.s.. ..f liiii.' L.Mw.M-i. li..- i.iaku.i: >!

,,,,,,,,,„,,,„., .,,,,1 ,|„. li.,,,- «!,.. , ti..- i.laii.tiir vvasal.l.' t-

..„,.,.v il i„i.. .-IIV.-i. tl..- |.n.i..-ny Lavi.,- .....L-fL'.-t..' ui'^i'

,.|,;,,',...-sa.i.i .l.-|.tv.iai-.l i.i valii.'ii. iL.- .ii.a.itiin.'.

.1 llsll/iilfih h'lilll III Sill IK I.

I., Tnirris V. rhrisli. . .; (Ii-aiil-s TL. I.V.t. a |..MvLa^. r

,,f ,„-,.i„Tiv was ii,f...-.n.'.i iLal tl,.- i.n.l..-.l.v. s,il.|.
•

nlLispni-.-Las.-. La.l l-.-.-f n' s..Ll. TL.- tim.- «=.- t"" ''I"

f,„. ;, ..,,i,v.-vai..-.' t.. I..- iiiml.' t" lit'- l.iif.Las,-r. il,.- Lisi mi

Mai. ..-•1.1 ..f lim i..".i.-.v i.a.val.L- ....i Lavini: v.-l L.-

,1,,.-. Tla- i.m-.-Li.s.-.- assij:. Lis i.,i.-.-.-si t.. |L.- i.lai.n ni

wL.. I.i-..iml.t ill! a.ti..i. f'.f si..-.iti.- i,.-il'..i-i„an..-. /'• -

I'si.-ii V -<". : "A i.iir.Las.T \\ii.. is inl'..nii.-.l iliai tL.- pi-

,,',.,.,v tl,.- s,i;.i,-.-i ..! Lis ,„n-.Las.- Las h.-.-i, .vs.. I.I hv

tL.- 'v.-ii.l...-. is .s..m,-lim.-s i,!aii..-.l if L.- 'l."-s ii"t s.'.'k

.,1,1 „( tL.- <'...iri l.r-.i.'l.ily. aliL..ii-L Lis ..wii .•..iiin-^

',„;,v ..oi l„. .•ii..-f..i-.-x.'.-..li..... II" is .....l....l.t .-niiH-i,

if ,|„. ,,„ss,-ssi..i. I..- XN iiLL.'l.l fn'iii I'll", '" ii.siit.il.- a s,i,i

i„ .,,.,1,.,. ,,, .-.-...v.-i-. M: ..wii ..].iiii..ii ir^ tluit if :.

,l,as,-.-. nii.ii'r sn.L .iivtin,siai..-.-s. ii..liti.-s i.. ili,- s,-,. -I



< \N Mil \.\ NMl i;s. ."..'.( I«

|iiiriliii»ci- iliiit III' iiiiiinU 111 iii*i«.i ii|i<iii liis ri^lii». iiml

i> iiiil.v \\;iii ih'j; till I hi' |iii>|mt i iiiii- ;iii iv"-«- i'> iii^i iiiilf a

!>iiii fur iliiii |iiif|i'>^i'. Ill' <lii<'> all lliai <aii Itr i'i-i|iiii'i-<| nt'

hi III. ami thai, all Imiiuli lir i» I'tii ii h'll. lie i^ imi iilili;|ci| m
tiilllllirlhc a Mlil f'll' llli' liTiiMTV 111 ilN |iiissi'ssiiill if ill

iii'tliT 111 a\iiiil a I lull I ill' lil i^ai iiiii lir is w ill in;: In siilmiii

III ilif liiNS lit' llii' |n»M's»iiiii anil wail till in' ran iililain

I iiiii|ilt'i<' ri'lii'l'. ill iIk' |iri'>iriii ia<.i' wi- iliink ii ln-^i in

ilislllisx I III' iiill U illliilll tusis, lU'i'larillL: I lial nil hi- u ii h a

liiilaraliiHi »( lln- ii;:;liis uf ilic pail ii'>."

Ill II iih liismt \. /i''//i« //' .
1' < ;.aiir> rh. ."i.'!:!. I III' ".ii'iiv

w I'l'i' I
II tin I I'll mil \\ liirli a m-ihIi'i' nf an i-^lah' « \\<> i|i'--iii'>

-IM'ritir pi'l rnl'lnaliri' nf IIm' riillll'arl itf sa Ir, •^iliiMlii laki'

III I'liri' lilin'u a liill I'ni- iliai |iiir|iiiM-. in unli'i' m I'liliili-

hilll In rnsis, | lir i|ni"<linli lii'ihu w lii'l liiT llir liill iiail

Im'.ii |i|-i'iMal iiii'JN lili'il. Spi-auui' \'.C. ilmiiLilil ii liail

lici'ii liliil snini'whal liasiil\. Iml tin- iIiti-i'i- wa^ praiiii-il

in 1 lie CM'III \\ illinlll in>l«i.

'I mil. irlii n 'i lit iisilrl IIIII IX I'l S pi nihil I n <'liiliililii.

In \iiiiii \. I.iiiiii . \ .Man. ntii'i. llii'i'c was m-i-ai di-lav

nil llii' jiall nf I he M'llilnl'. W ||n was si'i'Kin;;
|
icl'l'nrnia liri'

III a iniiirarl t'nr llif |iinr!iasi' nf lainl. Tin' i raiisacl imi

was iiiii' nf a ricaily s]ic(nlai i\i' iliaraciiT. s|ifiiilaiinn

lii'iiip ijcsirilii'ii li\ nlli' nf I III' *'.il Hisses jjs lii'iln: "Xi'l'V

uilil'"al ilii'linii'. Tavlnr -1. i|iiniril l.niil li'mnilly |n tin'

illi'il thai ihiTc was lin ilisi iml inn liflwri'll larhi's nn

;|ii- |;ai'i nf ihi' \rnih)i- ainl nf ihr |iiiri'hasi'i-. ami. as it

a|i|ii'an'il thai iIm- M'lnlni- miihl iml liaM- iiiaih- a rli'ar

lii li' al I 111' liiiif tin- iMirrhasi- innm-y was |<ayalilc. mir fur

iliri'i- yi-ars ihcn'afli'f. Ihr ('mill ili'iliiii'tl In iMifnri-c lln-

riHiiiaii at ihi' suit nf ihr vrmlnr a;;aiiis| ihr |iiii'ihasi'r,

Sli jiiiliil luiix us hi I IIIII.

In Itiiil'iii \. \\ llli'iiiis. It; .Man. Mil. liiin- was inaih'

i!h' i'v^i.|ii'|. nf ihi- cniitiacl. lint it was held thai tin-

ililrlllinli nf llli' partil'S llillsl. m'\ I'Tl llclrss. lii" Innlii-ij at.

.liHJ liiai w lii'i't' ilic finiinisi, nccs slicwi'd thai it was mil

till' li'al iulclllinll nf till' M'llilnrs In insist nn till' rnlltrart

liritiL' sii'ictly cari-ii'ii mil tin- s| ipiilat inn was mily in

I III' ll:ll lll'i> iif ;l Ill'Hall V W llil'h I III' < 'nil I'l nf I'J Ml it V siimi 111

ii'lii'M' auaiiisi.

i
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:t7Aif \.\V>y. Ill' IIMK.

Ill tin- siiiiif liisf it wiiK Im-I<I tlial tin- |uinliaM.T ui

liiiiil iiikIit ill! ii^nM-iiii'iii to wll. \ lio liiki-x iiiMl rfiiiiii>

|M.ss.-ssiMii. will n..t Im- l.jinv.l finiii iiikiiiu i.i-.k .•.•.linuv

f.ir s|M'.itli- |wif..nii!iiif.' iilthoimli In- .Irln.vs lli<-in Ini

more tliiiii six yi-iiis.

Ill Whitl'iir \. liini \ i'lr U'liltii r,,.. lit Miili. TH",,

lli.Mv was ii i.n.visi.Mi in an ;i'irri'iiii'iil (<>v iIm- siilr ..i

hinil I.. iIh- plaiiiliir ihal in <as.- llir iMif.lias.T slioiiLI m

iiiiv liiiir iiiak.' .I.'faiill in any i.f iIh- imviimmiis i.. !»

iiia.lc liv liii l<-.. Ihc vrn.lois si hi Im- at liltniy. m

nnv linir all.T sii.li il.-laiill. with »] wiilnnil ii..ti. •..!..

riilin- .aiiti'l iIm- .•unlran and <lc.larf tin- siinir vni.l,

or pronf.l to iinoilM.r sal.- ..f tin- lan.l. Ni.lir.- wjis ;i,

.•onlin;il.v nivni 'liai l.y reason of .lefanll in llic payiiHiii

of iw.rinsialin.'iits .In.' S.'i.l.-nilM'r. litOT. ami Srpi. iiiImt,

inos. rcsiHMtiv.'lv, llicy ilicn-liy .aincili-'l lli<- sai.l ayr'''

„„.„, ;,|„| .i.Miar.Ml liii- siiiiH' voi.l Tim.- was in ilir

imn'.-ni.iil .I.Tlar.-.l to 1 f iIh' .•ss.-n.-- of ii Tlie i-iain

tilr ma. If a i.'ii.l.-r lo lla- .l.'f.-n.lanls on ili.- Kill, of .Iniir

,,f ijie iimoimt in anvar for primipal ami iiil.-ivsi jii.l

.Iff.-mlanis ivfnsc.l lo a'-.-.'|" "• « la-iviiiion ili.-a.lion I'm

s|i.Milif |..'i'formami' was .•oinm.-mi'.l. Mef.'mlanis .jnl

not s.-i n)i as tlieir .lef.Mi.-.' .•iili.T la.hes or ;il.an.loiimi iii

of the .onira.l oi- iIh- plaiiililfs i.;iri ami .m ih.- ai.|MMl

.Icf.-n.ianl's .oimsrl siii.l lii.-y .li'l noi r.-iy on nny ml I,

(Icfi'llif.

ii \\;is ii.'l.l Hiat llif .-onira.-i was not rcs.imlfil l.\

III,, noli.-.- as III.' plaii.iiir w:is not ;:iv.-n an opporimiiiv

,,f makini: .iin...l iiis .l.-fanli. ami thai, .'wn if lii.- noli..

jiml in fa.t caii.i'll.Ml iiml aiiniillcil lli<' .oiiira.i. ili.'

fonr! fonl.l. ami in this .as., shoiihl. la.-h.'s n.it haviii.:

|„.,.n s.-i np as a .hMVii.-.-. -fant r.-lii-f against llic forf.^ii

nie au.l .hM-r.-.' sp...iti.- p.-rfoniiam-.- at lii.' suit of ih.'

,,|;,iuiitr. Ilow.'ll C.l. .Iis.<..iilin-. Ii.'hl thai lli.- pl.iii.

lilf ||;|,| 1 11 -nilly of siirh la.h.-s:iml iiiir.\plaiiicil .lrl;i\

llial ill' was mil ..niilh-.l to any relief.

Slil>iihlli"it.-< ./.s In Tinn -Thni nf III' /.'nv« ,/.«—/'/«,/..
,

: :,

of Sjii iiiliillrr I'lKirm hr.

In an a.-li.ni for spt..ilic performance ev.-ii when liin.

is ..f liie esseii.-e of the i^v,-^-u\'U> .]f ih>- party in .h'f:!!!!'

1ms doiH' what in him lay lo perform I hi' .•oiitra.i. il..
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Court iiiiiy t'xi'rrisf iix ilist rciinn iudI uniiil iln- Pflicf

rliiiiiifil. Ami w licii' liy win li iiii iiKirciin'iil tin- cuiivcv

aiii'c \v<iN to Im- ti-iiili-n'il \)\ till- |tliiiiititV (o ilic <li-ri-ii)laiit.

aiiil till* ti'iiiiMiicl ion cloNtMl oil the tirsi day of •liiiic, w liirli

ffll on Siiiiilay, \> lit'ii no IimhIci' was mail)-, and tlic con

iliirl of till' ih'fi'iitlaiil on iIh' folluwiiiy; day was hihIi as

to I'Xt Indc a tciidci- on that day, in an art ion for >'|ifi'itii'

|M-rforiiiann-, tin- |daintilT was hidd i-ntilliMl to jnduiiii'nt.

TIm- learned .liid^e found, in this case, that what look

plat t' on .Monday excused the |ilainlitV from makin;; a

tender on that ihile, and that while tliere is miihiii;;

illegal at coinnioii law in a tender made on Sunday, it

was not contemplaled liy the a^'reemeiit that the trans-

action should he closed on that day. lie held that the

iaiiy;iia;re of tlie < "iiaiicellor in MiSin im i) \. hiniii. !."»

tliani I.'?!', was applicaide to ijie case, to this ellect. that

ihi' law <d" this ("olirt, when time is made nf the essence

uf the contract would not he founded on (H|nily or y;nod

sense if it wei-e si< rij:id as to exclude fiom relief a party

w lio ill ;;ood faith and wiili dili^teiice lias striven io per-

fiirm his part of the contract, lie iliou;:ht that in the

present case the |daintil1' had d me what in Iter lay to

I'lilllplete the colllr.'tct and lllilt I he reference liy the de

feiidaiit to his solicitor on the .Monday, and the refusal

li,\ the sidiciior on the Wednesday, piii the plainiilf in

ilie same position as if the refusal iiad I ii in leniis, as

he lielieved it to jiave heeii in fact, made on liie .Moiiilay,

.iiHJ SCI. ill his o|iiniiiii. ilie plainiilV v as excused frcuu

iiiakitiu a iisidess lender, as iiuthiiiji !.iiei|iiei!t Iv done

li:id caused such duty to sprint:: into I'xisi uce. ! inlniif

\. (,•/(•. y. -Jtl (».1J. .-(10.

Ill the case of MiSilii in if \. Kojli . ali<i\e referred to,

ilie ai:reemenl w as coiidil ioMcd ii|)oii payiiieiil on a cer

Mill day, and it was exjiressly si ipiilaled that time should
I"- of the essence uf tile coiilraet. It was held llial al-

|i|iMit;|i the ('..lift as a general rule would hold tin- party

I" |ieiform the contract wiiliiii the time limited, yet it

Miiuhi and would admit li>m to shew a ;:'ood and \ali<l

nasiih for non-performance wiihin the lime, and in that

i.ise mi^iiht order specitic performaiice. (hi the other

ii;ilid. ill the case of Crnxstiilil \. (Iniilil. '.t (liil. A pp. I{.

-Is, the ("oiirt held, on the coiisiructiou uf the contract.
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thill. I'Mikiity -It tin- luiinrtM.f ilii-|ii-..|MTty iiinlllii'»«uli.if< I

• •r till- toiiiiiiri, liiiic wiiiilil Million) iiiiy Nti|iiiliilioii in

if«t|»crl ihiifof I'c ii-pii'ilc*! a* ••Hwiiliiil anil it wiih in

li-iiilfil l.\ ihf |iaiii«- lltiil it nIioiiIiI !.<• »o, aii*l iiihIitnIo.mI

by thf'iii that it waH no. ami ilif MiiltttHinciit ••onM'M|M.M

ili'iin- nlirwrtl iliiti it w io* i'\|iii'<«»|y iiiadf '*», ami. ihcic

fori-. |ilaiiiiil1i-< wi'ii- Hot i-iiiiiliil to a xiii-rilir iM-rfoim

aim- of till- ronliiirl.

In Itnhiiisuii \, ll<n,,H.-l\ n.jj.. i:t. it wanln-ltl l>\ ili'

(^iiiH-ii^ I'li-h h that allhoiiy;h. wiiiii- iIh- |»io|M-rt\ in .1

( oiiinii t for till- sail- or i-xtliaiit;r of lainU \n of a M|M-iiihi

livi- rhararlir lln- |Mi-wiiiii|ttioii is that linn- is of ih.

i-ssi-ni I- of tlii-iiy;iri'inriit. such |iirsiiin|tli nay. as wlnn

a tinii- is t-\|.ri-ssly tixi-il. Ih- rfl»iill«-<l by lln- partii-s in-.n

in;: till- loiitraci as still siiltwistiny: aftrr tin- liiiu- ti\''l

for its roiii|ili-tioii.

in till- Siipi'i'ini- 4 'oiirl of l 'anaila it was iii-lil that tinn-

was ori^riiialiy of lin- .-ssi'inc of iln- rontrait. I>iil ilni-

was a waivi-r liy lln- ili-lVmlatil of a ri>ni|iliaini' witli iln'

|irii\isioii as lo liim- l<\ i-iih-ritiu into m-yoiiatioiis as ii

llii- liilr aflff its i-\|tiiation. Jl S. (".!{.. :{!tO.

Ill I/. Ih„i,ihl \. I : I'll r. :'i lira Ill's t'ii. 1\\. it was hiM

tliai in ih-rii-i-s fur s|M-.ilir |H-rt'orniaii<i' of i-onlraci h'V

IMiirhasf. a linn- for pay ni of tin- piinliasi- nioiirv

sJKiiiM Id- iiinii.'il. or. in ili-l'aiill, tin- hill ilisinissi-il. an.

I

ill •«inli lasi-s alsu tin- ih-in-i- shoiijil ilin-il a si-t oil Ih

iwrcii iIm- niipai'l iiiiiriiasr iiiiiiK-N ami tin- rosts. 'I'L.

viiii wa> on l»i-lialf of ih.- piirrliasi-r.

A patty hail rnii-ri-il into an a^rri-nii-nt lo arn-pi 1

Irasi- .if laiiil. l.iit. ill pn-paiiiii: the roiivi-yami- in pni

siiami- of *ii( li a:zf'''-im-ni, la- insisii-il pi-rlinarioii^h

upon a siipnlaiion ln-iii;.' inlrodn. .il into tin- li-asi- whi. Ii

it was siilisnpn-ntly shi-w n In- liail iioi any ri^lil to inl!

for. ami In- nltiniali-ly waivnl liis riaini to it. I'.nt a> In

hail pri-vion-ly ih-clari-il iliai In- woiilil in-vi-r ani-pi iIp

l.-asi- uhi.ii iliil not aun-'' witli his inii-rpn-tal ion of Mm

roiitrarl. tin- ow n.r of tin- la ml hail prori-i-ih-il to rii'ii .1

vainalih- iHiildiii^' n| ii. Tin- proposi-il hssi-i- ilnri

it|ioii lilril a hill for spi-.ili.- pt-rfoiinami- of tin- aur..-

im-nt aiTorilin^ to tin- iiiti-rpri-tatioii put tln-rt'oti hy iK"

^t'^^'iV \'. wa-i liflil. !•'.'». cr-ii!!!.' tin' ili-i-ri-i' nf tin- t 'ollli "1

rhaiii-i-rv. thai tin- plaintilV was not i-ntiilt-tl to tin- r.-li' !
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tuiUiiUt, mill lliiil liif« liill ill (III- riiiiil Im'Iuw nIioiiIiI Im*

tlJHllliHM-tl \\ itil OMIh.

TIm" <iiw iif I III III \. Ihtm <>l r.lfi Wiis lilt'd iiH 11

•.iriiii^ iiiitlxiiil V III «li)-u tli;ii ilif ilrffinliiiit nIuhiIiI imt

lir Ill-Ill III llli- iiurri'llirlll ill i-i|llilV W lli-ll llli- |illl illl ill, ill

.iiiiil iif iMiii;; |ii'iiiii|il iiml rrinlv. or. its Iuih Im-imi «iiiim'

\\\\\fH Maiil.i'uucr In riirrv niit iIm ruiiliiirl Illl IliM piirt, liiiH,

li\ I'oiiirihlinu; fur sDim-iliiiii; riiiiii'iirv In tin' !i;;i'ii'iiii-iit

liriiihiriMJ ili-liiy ill ,\ ril^i- n\ In '• tin- Irllt w iM In rnlllllH'llrc

\\ illl ilir ni> in;: of tin' li-ii^f. Spi imii r \ . tiniii. 7 «fiiiiirs

III, L'Tii.

Ill I'liisnii \. ( 'iiiiiii/iiiii I'l I iiiinii III \\ I sh I II I'liiuiilii

1/'// /t/</i/< I'm iiinuliini. II n.r. \:\\\, pliiiiitin a^'riTil to

piMiliiisi- himl fi-iitii llli' ili'fi-iiihiiit iiiiil |iiiv till' liiihiiiri'

i.f ill." plllrlliisi' |iriri' nil .llllv Isl. 1!MM, till' Jiyri'i'inrllt

|i|HX iililly: lllill tillM' slinlllil III- nf till' I'Hsi'lirr nf llif cnll-

ii.ici. ami lllill. in iii«i' nf |t|jiiniilVs failnri' In pjiv llic

Ii.iImiii'i- III llir tillir :i;;i-i'i'il. >li-ri-lii|illlt< slmiilil In- nt

liliiiiv In Ural illl- iniiiiail a- 1 aiH'i'lli'il. 'I'lii' ili'i'il nf

ill'- |il'n|M'l'l V was I'Xi'i'llli'il ill 'rnl-nllln aihl sclll In ;l|i>

iji I'l'iKlanrs ii^i'iii ill N'aiii iMi\i-i-. In ili-livn- in |ilaiiiiilT

ulii'ii III- |iaiil ii|i. lint phiiniilV iTnl mil |ia> tin- lialaini' mi

ihr Isl nf .ln!\ an>l mi ilii- ISth ili-fmilants imiitii'il iiim

ill. II iliry tri'ali'il iIm- airri'i'ini'iil as lain'rili'il. ami ilial

ili'V hail ri'sniil ilif laml. It was lirlil iliai tin' ili'fi-n

il.inis jiail rXiTrisi'il llli'il' ii|ilinll nf ri'sriliiljlli: llii' cnli-

n.i't wiiliiii ri-asmialiii' liiin-, ami thai tin' |ilaintilV was
iiMi I'liiii h'll In aiiv ri-lii'f.

Will II I'hliiil I lj\ f'l ifiiliiiilliri is iinl II I 'itiiilll I'lil

I'ri II ill III

.

Illl' nw iii'i' nf varaiii latiil tcasi'ii pall nf it I'm- nim-

iii'ihIis at a iimninal ii-ni. TIm' Icsmts in\ciiaiili •! In

^ Ilk nil the pi'i'iiiisi-s iliirin^ tiir li-lln a list Wi'll in the

il'I'ili uf a thmisainl fi-i-t fm- tin' piii'|>nsf it( nlitaininii

"I. .11 III it was pi-n\ iili'il that at aitv i inii' iliiiiii^ tin- tiTiii,

111 I. sscfs shtiiilil Iia\i' till' nptimi nf pnrrliasiii;; ami tin-

I' ^^o|s III i-nli\cv In thrill nil lllt'if l'i'i|m'St, atlV li\i' ai'I'i'S

"' ill. ih'iiiisi'il la III I at t wi-ivi' ilnllars a Int ami ai ihi- i-inl

"I Mm' IcMii till' IcsM'i'S slimilil liavr tin- nplinll nf piir-

' I i^iiiu till' fcsiiiiii'. Till' ii'ssi'i's si't aiimit niakiiiLr tin;

I I
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well I. Ill lit.- mil. liiiMi> l.r..k. iifi.r ili.> Im.l cm. I.-I

i|.-|itli ..r XW f.'fi. Tli.n- «ii« II" .liiiiti'- »f 'I'l* «'•'!• •'

goiHl fiiitli or .liliKfii.f "ii III. if I'ii"*' 'III'' "•' "'"'' "111'

t|i,.,v liii.l .1 Illl'l III'"" «lii''' "•'> '""' '^l"!"!''

Hllttltii'lll !•> luiXf ...lll|>|.-l..l Ih.' w.ll liii.l it II..I Ih.ii I •!

till- ii.-. i.l.-iii. liii.i .Hill.!.-.! III.- UnH„v I.I ..11 it hir-^.-

JM-f ..r hi'. "Mlii-i- xilliiu.- I'.i» ill ii.l\iMi.'-.l imI..-. Ii " i-

h.-l.l. iimnnin^' lli.- jn.lum.-iii »f tli.-
< '"in i l»-l"«

.
ili'i ''

•

|,.«,...* W.I.- .iiiill.-.l I" II «.|H-.itl. |..-rf"iiii.in..- ..I III.

idu-iiiiiii ii» I.. III.- Ii\.- ii« r.". M..iwiilt-i.iii.liiii: III'' '""

r.impi.-lii.n "f lli.- vmH I" iIi'' -lipnliit.-.l .l.-|.ili. I'm^hj

titc If).'."!' til hi.. ii'iM.-tl> "11 III'- .tix.-iiiiiii I'll M"» I

V. r. ; "'rii.- ;;.-ii.-;jil nil'- ii*. n" "I""''!, .miiiii-i .nr.ii. n .

|iiii-l i.f lit.- ...iiini.i wli.-i'.' I""' "lli'i' I'iiil «•'" ^* ^

Hill nil- iii.ii|.iil.l«- .>f iM-inu M|M-.illiiill> .-iifoi-.'-.l. I'm

!•« ii nil.- wlii.li .1".- ii"l ii|'l'l> '" " '""•''•'•' 'il*'' '''^

wli.-i-.- il i'* niiiiiir.-*! iliiii III.- |.iirii'"* ni.-iini ilial ih.- <}<

jriii^' ..r iht- «t-ll ^1 1'l 'i"i '"''I ."ii'liii"" l'i-.-"'l'ii'

th.-^ii^hl ..f |.ni-.h;i>.iii;: ili<- ^i^'• :i'i'-. f""' ''•"• I'l-'ninn-

xw-if l«> !" Ill lil..-ii.\ I" '"i.v 'II'- "^'" ""'" '" ""> '

.Imiii- III.- I'-iiii. illl'l llH-n-f"!'- I'm- ik'M 'I'I> :•'"'
'

'

rx.-.iili.'ii "f III'' I'^-i"'- «''il'' ''" I'l-ii'i''''"* '""' "" '""

iiiiK- iiHililli^ iln-i-.-:ill.-r !'• tlii: III'' «''ll

Tln-iii-*.- wii><>*iii'l i"r.-''.-iiil>l''lli'' "i""' ''Vl'i''"*!: 1'"' '

|,..i-.| St. {..-..iiiir.ls in <;./('/(« \. KiliKii'ls. •_• l»r. \ W i

Ml. :is iili .-\;uiil.l.- "f III""*'' I" ^^lii'l' ''" '"'' I'l'i'"'

I., .li.l IM.I iipplv. In lliMl .il"*.- i."nl Si. I iiMt.l- -

qn.il.-il :i^ f"ll"w; -nv III.- riili- "f ili'' <'"m-i. if
•

,.:,||,.,| III I.. .-\.-.iii.- Il"- ."iili-iKi. i I'lii^" iii.v>.-lt -I"

li,.;,||y .-\.-.i x.-iv I'iifi "!' i'-
'

'iiiiii'" ;:i^'' •' I'-ii' I'

,..v,., iili .f III.- ."iiir;i.l." I. in Ik- :I'I'I-. "i'' '• m-i" :i-""'

,,, ,1,, ;, ,-.-i-|:iiii ii.l. t"|- .-\iiiii|.l.-. I" .li-'lH.x- "f iiii '-•

Willi ;i ...\.-iiiiMl l'"r ^..m.-iliiii;; I" I"- 'l"ii'' li<i'':i'l'i
'

Cuiiii .ill! .jin-.N Mi'li ;i ."iiini'i ill'" siH-.ili.- .-\. <'

Til.- il.-.i-.-.- \\"iil'l i;i\'' i'll 'li->' «""^ i.r.--.-iiil.v .•..hum. ''

fni-. ill.- ill liiin- iiMii-f. r "f 111'- .-^liii'' i'^i'lf. -II"!
'

"

pel III.- piirl.v i-.i-iii.-i- ini" ilii-.-"\ -iiiiiii I" 'I" '11'' I"" '

iiii- tliiir.;."

It x\:is fill-Ill. -r Im-1.1 iIi:ii 'Ii'' I'-"' "'' ''"" I'l^i'i'HH^
' ";

liaviiij; .-..IMI.I.-I.-.I III'' "''11 ^^iIllill ''"' ''""• ii-i'i"''' ''

, ,
!"..,.. ..!,. II.,..,. I., ii-lii-f Mil ;i Itill lil(-.l snli-^-iin- Il

'^

In .-"iiiiiij: I" lliis '"li'l'l^i"!' Ill'' <'"'ii-' li:i'l I'l'-'"'"
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till- I'llllMitll'I'lll |ll||« ,|Ihi\I' IIII'IiI liilll'll •!•• !•• til" illlMlltht llf

IIKHIi-^ i'\|H'lti|)Ml nil till' \\>)|k, llli' iM'llctIt lIl'IINl-ll li\ llli

ili'fcliiliiitl llii'i ifi-itiii, llli' ^imhI fiiilli of IJM' |il,iiiii ilN mil

till- flirt iliiii i|i-fi-htliiiir« iiiiil ilnii' i'iiii)<l\ III •l.iiiuiui •< oil

I llf iiiM'iiiiii ,
lliiiil V Sjiiiiiii. i;! < ir.iiii 'x »

'li _'_'.

I

/*! /' iiihnil I'l I I I mil <l llli I iiiiil III I 1 1 mil Si 1 1 nnl il fi I <i fi-i

llf I I nil

III I'nshi \ \ mil I 11,11 . |ti Ul.li .'tli.'i, till' iiilltl'.irt

fill- till' x;ili' iiiiil |iMr< lni«<' mF LiihI hiI ii|> I>\ tin- |il:iiiiiil).

tilt' |ilirrli;|xi'|', I iiliHihIcil llf il wl'ilti"! iitli'i' l)\ liiln In liilN

illlil il Ul'ilti'll ilri I'litillUi' \i\ till' ili'fi'llitilllt iif Ilix iilli'l'

Till' iillrl- riilllililU'il. illllMll^ iiltii't' lliili^x. llli- fiiljiiwill^

|t|'ii\ iximi : "'rilix nllrr |i> Im- iH ri'lilnl lt\ Sr|ili'll|lii'r _'.'! 11.

Ah ItMMi, ollxl'w ixr Mijtl illlil till' xiilr ill III' I ii||||iii'|i'i|

• III Ml' lirfiil'i' till' llltll itil> llf Oi IiiIh'I', I'.MM'i. Tillli' xllilll

Ih' llf till' I'xxcllCf llf lllix iitVi'l'. jh'i'il III III- |l|-i'|liirri| ill

tl \|ii'iiM' llf till' M'liiliii' illlil iiiiMl;iiiui' ill iiiv i'\|ii'iixi'

It Wiix lii'lil thill tillH' \\i|N llf till' ixxi'liri' iix til illl till'

ii't'iiix llf till' I iiiiti'iii I. Inn iltiit till' iliit\ llf (III- iHiiiliiioi'i'

III iiiiikc Ii-ihIi'T llf Ilix |Hii'rliiixi' iiiuiii'V iliil iiiii iirjxi' until

till- M'tlilm- llilil lliilH' lllilt wllii II it Wiix jllrllllllii'llt Illl IliT

til illl til |lllt Ili'I'xi'lf illlil il |iuxiliii|| til rii|ll|ili'ti' till' x.ilr.

It WilN iii'l' illllN III |i|'i'|iill'i' till' riill\ i'\ .lllri' i|i|i| xlllilllil

llir '»illlli' fill' il|i|il'ii\ill. liinili;: l'i';iiili| til till' ;ii'ii\ ixiiiii

hist ijihiii'il: iiml hiixiii'^ fiiili'il hi illl Ml. Iti'i- ilifiiiili |iri'

rlllih'ii III I' fl'iilll si'ltillt: II 1 1 till' lilpsi' llf till' tillli- ill \\ llirh

till- siili- shiiiiltl hilXi- lii'i'li rii||||ili'|i'il ilx illl iiiixwi-i' III till'

lililllltilf's ilililll fill- >.|ii'rilir |ii'lfiillllilliri'.

i'lislii \. [mil Illlil. Ill n.L.IJ. ."tti.*i. iillii'iiii'il liv till'

Sll|i|i|||i' I 'nil It, !•_' St .1!. •J.'il.

W llilil llf SI i /III In I inn ns In I i im .

Ill •Illlil', |N*i!t. iilM' I h'lllliMtiillii ii;;i'i'i'il III si-ll iltiil i Illl

Vi'X In lli'lllli', "JT^ ilrl'i'x (if hlliil fur S-J.7MI. |i;|\i|li|i' li\

irl'liiili illslilliiii'litx .il ii-i'liiili s|M'rilii'il tillli'*, I III' iiufi'i'

initll si;;liii| li\ I hi' |iiirl ii'> i'X|il'i'Xsili;i thill lilih' x\il'« In

l.r llf tl «iscini' llf llir li;iry:iiiti. In .liiiniiiix . 1^71.

Jli'liiH' hv il similiii- iiixi iiiiiii'iil. .Ilililll til sill 111 ihi'

l>liiiiitil]' KM) iii't-i's fur M.tMM) III III- jiiiiil III l>i'iiiii>iiiiiii

ii|>iiii till' tci'ins iiiiitiiiiii'ii in ihf.xiiiil n'rih-il iiuii"'iiiiiii-

;ii!ij I I;,. l!}:!!!!!!!! !!•'!! Uiliii I ti'lllj ixl Illl II Slilt Illl .Hriillllt.

I'.iili Ill-line illlil till' pliiiiililV wi'ii' iiiliiiilti'il ititii iMisscx

*l

h^'^k Wm.d:y^
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.Vi<(/ f M".! m IIM».

,i..n ..r ili.ir I.II..I- ..II III. .A.'tii f >l" i'-|"'<i'»''

.mi....... Ill- .111.1 «.. ...iiiMiu.-l niiiil »^:» III IVI.rnniv

„f ih.ii \ .11-. Im.iIi ll.liii.' .111.1 111' I'l.niiiilT «. T'- 111 .iiT.ar.

,
,j. h.niiiu Im'm |"|''I -»"" l*"^'- '""' l»'"iii«'i"tin

.,.n,|.lii"iii..l I" II. Ill f 111"-. '""' "' ''"• ••""""' '" "•'•'''

til.' i-ninis.-. «.-!.• m.iium.'.l. .ni-l it «'"- •'"" "i.'"''' '"•

i«....n H.iihi»l..iMi im-l ll''l"i'' ••"" h'M"'-!""" -Ii""!''

I.iihu ill! ii. li..ii ..f . ).. 111. II. hn.' .lur-.iim I" !•"> ••"•

....iT III. r.-nf .111.1 all iiir.iir<«..f |'"ir. Ii.t-- m ^. l-'U'l'"-'-

„iit, 1. r..i«..l nif ..r iii(.i.-i I:j.. till. I.I "."" n.

...,..|i..i:U l.i..imlii I.N l»' iiii-i"iHi .ii:.'!"-' II'"'"" •""'

111., pliiiiilill. I'lii Inf..!.- ill.- -iiiiini'.ii' "II- Miv.'.l. ..r ill.'

I.laiiiiitl «.«>. .t"iir.' .'f III.- i.r......liiia«. Ik ImI.I u, iIl-

.,ii,,iii.-x ..f l». iiiii-i.'iiii. "II'- l«mi'li'-'l 'l-'lli'i-- «'•" •"

.i.,r,...ra i-.-..-ii.t f'.r tin- .• 'im "" i'" iii:''''-i'"i'i '"'

i«...-ii II. Im.- .11. 1 111'- i.liiiiiiill ,1- .1 |..ivMi.ni "II "III II

.li;r....|lM-lll. II. III..- l.-.'k II" M.-i.^ M. .1.-I.I1.I il j.-. iiii.-iii

.m.l |(..iiiiiM,.iiii f.-...v.-r.-.l iii.l;:iii.iii il..i-.-iii.alili..nuli ili--

,,l.,iiiiiir .i|.|M-ai-.-.l aii.l li-i..l I" 'I'l'-i'l f"i- I'i- I"!"''!''''

.,,i-..s. ;iii.l .1 «i-ii ..f i...»..-«<.i..ii «.i- i«'ii''l i'i"l 'l.-liN'-i"l

,,, iIm- ^h.-l-ilt «illi .lil-.-. li.'i- I.' ;:i>'' |...>-.— i"ll I" lli-lin.-

f..r |».-iiiiiH|..iiii. "Iii.li xx.i^.l.'iH- ii....i-.liii'^l>. iiii"! M'liii'

«;m,..iiii .1 ill |...Hs,.^-i..ii iiii.l.i-ai. .iiriin-.-iii.-iii r..i-lii.-

,Ai.-i.-i..M ..I HI".- I"i- |ia.Mi I "f I'liii' il'iil iiii'l iiiii'i'-'

nil a I. ill IM.-.I l>> III'- I'l.iiiiiill a.^aiii'i IL-I il ^^-i-

l„.|,| „,„|,.,'. ih.-«.- .•ii-.iiiii>iaii.'.-«. 111. II 111'- r.-.'ipi '•>

|,,.n,n.,..,in ..f ili.- Iinn.lr I'-H^'i- •<"•'• 'I'-fiinU I'-i'l

xvai\.-.l III.- .'.ii.lili lakiii-u liii f il"' .-'-'-H"' "f il"'

ruiiii-a.l. lull llial, liaviiip .iili'-i iH'-'l i" ^''i "I' ili'-"'

f.i. 1^ ill .i.-r.-ii..- '.I III.- .j.-. iiii'iii "I-. '"i'l'-i '•" -'-I "i'
''"•"

.1.,! haviim f'.riii'.l an aii-«.i i" ili' |'i".'-'-'liii-^. lli"

Cniiii i-.-fn-..l i'."l»-ii lip ili'-'|'i'-ii"ii -'"'I' '!" -I'li'i'l" '

linii .11 1.1 «. .111.1 .Ji-iiii^-.-.l 111'- ''ill "iili '"-•"

/;, ,„../. -I \. //' //"' .
---' liiaiir-. <lt. i:'.:!.

I'.x II,.- (.•nii> "I a .. .1111.1. I -t -.il" "f I'.il '-I.I"- !"•

Iniiuiii- I" an iiilaiii. ii «a^ .ii|.iil.ii.-.l iHai iiai il ml

nf ,".\,.|ii.-.-ii II li- 111'' .i|'|'i"^-il "' III'- •'•"" "' ''''•'"

., ,\ li.i'i ii"i l"-'ii "I'laiii.-.l I" iIh- -.il'- ili'-ii iii.i'l'- III'' <"i<

,,.;,.! -.h.-ni'l I"- at ; n-l. Tin- >.il.- v -i- i'"' - '•mi'l'-l'''

l.x 111,- liiii.- -p.-.-ili.-'l aii.l -..111'- iii'.iiil"- a!i.-i-N\ai-.| ili--

i.u . i-.iM-i- a.'i.iii.-s.-.-.l ill 111. I'l- .liiiu^ liil^'ii '" |"'i-'<'''

,l„. ,i,i,. I, \x;,s ii.-!.| ih.ii 11.- Ii.i'l u.nv.-.l 111'- ."ii.iiii"!'



< V.N \l'l \\ MrlM. .ViM .'

tiiakiiiK liiii<> i>t I III- I'MMi'iii I- iif ihf I oiit r i I'lir ii|iiii khi

UiiN cxiil'i'^Mi-il (lull ill Mtirli ii I aw I hi- |iiir<'lMi*»'i' hIiiiiiIiI

Mill (III- ;i I III I fi'l' I III* r<'M) IMNJiin I if I lie riilil I'iii I , liMl liill«l

Willi until I lie \i'iii|iii' aiii'iii|iii'i| in I'lifmri- iln' iiuii'inMiii

.iifiiiiixt him, f'l I f^\>v.\iiiif \ i' "li «>'iiltl In- ,1 .[ii.ii

iii|\iililiiU<- (• ii iiiiiii III III- alih- III ii-<ri'i't.iiii In ihc pnlu

iiifiil of ii
< 'iiiirl u hfi Imt III' VMit iiiii iili'iixi'il li'iiMiMiiiii

It'ilrl lull* v^ltiili lif Itif* •lilt'li'il li il II has al\\at>« Im'i'Ii

olIlilHioi'il, I ln|lr\r. Iluil il IIKIII IIHI^I *».ill inilll llii r.ih

I lai I i» ill li'ln|ili'il hi III' I II fill I I'll a ^. Mil". I In in l/< I h, mi lit

\ hill II t, 7 •liiiiii '«
( II, iiOii.

I'liii I illili II III II 'I lull It II'-' / ll'i I'l'-iilii,

ill Ml Ihiiiillil \. r.lih I . I IlliilUs (11, .M.!, tlu' < ,1111 I

liail In nilmiilrr ihi' |iI'ii|H'I' llllr fill' I a«i'> III \\lli<-<

lll'ii- WilM liitl III)' i"«M'llri- iif llii' riillll'ilt I, hill Mill' iif llii

|>ai'lii'H liiiil iili)liil,\ ih'laM 'I tlii' |M'i'fiii niiiiii I- nil !ii« jiiiri

/'
( Klilki' I 'h. : •I'Im'II W lli'll I (II II i«. mil nf thf f<i-ii'l|r>' n;

till' rniiii'iirl, parlies hiixf iini all iinli'liiiiii' [H'riml m
whirl. In |M'i'fiiiiii ihi' lil li,« nf iIm- il;:n'i'iiii'lil

. If llh'\

ili'sjl'i I he assislillli I' nf ;| I 'nil II nf Dijlljn IJii'V ill'i' ImiIHI'I

In il|>|il* |»Cnlll|tll\. I'iU'lii's arc, ihi'l't'fnl'c, |H'|'|iiil I ri| |,

|>ilt all rllil In tnlltl'ilrls \\hii'h hilM' l|n| hiiii i|||l\ |ii'!

f'ninii'd, cM'll W hi'I'r I illH' i« linl nf ihi'il' I'^silli i . i\ liaxili

.llllr lliiti.'c. Kill ihi'll IliniliTIl all! Imril ii's li\ Iln ti,.ai

i^lahlish ihill il is i ii||||m'Ii'I1I fnr pal' '-^ In sill h a i nu

II'. Ill ill'hil I'ill'ilv In ih'rliil'i' ill illiv ilishiiil il, > II is l|r||.|'

llillll•|| nil ill I I III I II nf I he I Kill nlisr|'\ a llri' nf I hi' si i |i|| |,| I , t|

llliir. Il Wn'lhl III- liillrh less nliji'il inliahh' In linhl 'iini

In III' ill all Ciisi's nf ihi' ('s>|.||i(. nf lllf inllHih I llliiii In

iih>|tl Mii'li il riih'. III ihi' mil- liisi- tht' linti' iiiiiiuiijiv

liM'il h_\ till- I nlllrartili;; pilllii'S wnllhl Ih- ili'i'iiii'ij inn
' hlsi\i'; ill ihc nllii-i' ihr linir illliil I'iilil.N lisril hv nlir nf
' hnsr piil'l ii's. \n sinh ilni | I'ilii- is In hi- fill! In I il li\ u Imii-.

I hi- rilh- In he ih-tlllt <'i| fl'nin I hi' il III linril irs is this I li.ii

>' iii'li' llnl'i' lijis hcfii lllil'i'iisniiiiltli- ih'lil.X. Ihr |iil|l\ in

iwlin||si\ iilli'ilril Ii_\ such ih'lilV is |ii'|'|ititti'i| In ui'i'

' "I ill- I hill iinh'.ss t hi' '.niiti'iiri is |ii'nii'i'ih'ii w i I h uiiliin

.i ri'iisnliuhh- lillli'. (n In' li.Vril hv I 111' lln| jii'. t|||. iii||||'ai I

^\ i I ) lu. ;i !>; tifhtiii.il ii\\>\ MiijL.i. ^^i,!:-!:
:- i !':-!! ::;r.! :: :::"'w i\:\^

' "illl will cnlisiih'l' (hill such Iinliii- jias hilil ihr clfi'i'l
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.».(((( i.Ai'si: <ii iiMi:.

of iiiiikiii;: tiiiM' of till- .•ss.-iMf of Ihf toiitriKl. iiii'l will

dismiss a hill lil.-.l for iIm- piirposi- of .•iifor.iii}; siM-iiti.'

|M'rr.»iiiiiiii..' if till" colli i-iitl liiis not Ihtii |.i-o,iv.Ii-.I wiiii

ii.-.oi-.liii^' lo siirli not in'. Hill whciT ii i.iirly. iiisirii.l of

liiiisiiiii;; lliis iiiiliiiiil iiiitl rciisoiiiildi' roiirsc, lliiiiks pro

p«'r iirliilrarilv lo .icclan' Hit- .01111:1.1 at an .'ii.l at aii.v

parliiiilar p.iiiil of liiiif. op (o lix an nnn'as.mal.l.v shoi-i

.late within wlmh th.' . ra.l >*t 1m- .•..mplflcl. lli.ii

tliisC.ni-l ii-t.ats(hi-.'.Milra.t as still siihsisliii;; ami .-x. r

tis.'s its inris.iiciioii."

In I'l/li' V. I.niiihix. 1.' (Iranrs Cli. ".»!>. .M..\val V. <".

ivf.Tiv.llo III"' |.rii.li<«- ill Kiipliiii'l ii'* >" <•••' ''""• '"' '"'

jjivfii hy it .l.'.r.M- for paving' i.iir.lias.- money, h.'f.in- ili-'

v.'n.i..r wasfiititl.'.l t..a r.-s.issi..n .if Ih.' .•.Miira.t f..r tli.'

.l.-fanll in i.aym.'iil. sayin-: llml lli.-r.- apiM'aiv.1 l«» h.- no

fix.-.l peri. Ml f..rsn.li.as.-sin Kn-laii.l. II.- r.-f.-rr.-<l l.> tli.-

.•as.-s ..f I'niifiiio V. Mm till. U! Ih-avan .".SC, an.l Sii;il \.

MnKlilh. <i .1 N.S. ."t.'.l. In th.- .as.- h.-l.-ii- him wh.-iv

tin- .if.-ivc in a v.-n.l..r"- suit r..r si»'.iti.- p.-rf.ninaii.-.-

.lir.-.t.-.l paym.-iil in a n ii, ih.- C.Mirl. ..1: a snhs.-.|n.ni

jippli.alion t.i ri-s.in.l tlic .ontiiHl. u;a\.- llit- .h-f.-inhnit.

nii.h-r tho .ir.imisian.fs. a fiirtli.-r |
1 i...l ..f four w.-.lv<

t.> pay after ser\ iee .tf I In- ..r.h-r an.l ..r.h-re.l on .h-fault

a r.'s.•is^si.lIl
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1»AIIT IV.

TUK MODE OF KXHRCI8ING Till: I UHI«l>ICTlON.

t' ''H

CUAPTKR I.

l-liiiiKKUINHS I r TO .VXD INCMhI.Vd ,11 Im;MI;M.

;; 1129. At the time wln-n the Judi'iiturc A«t, ik7;{,

cfimt' into operation, the usual inodc kI" proceetliuf^ in

iinltT to ohtniii the specific |)erformaiici; of ii (dutrari

was to institute a suit for tlie puriK).se l)y bill of cnm-

[ilaint in the Court of Ch;uicery.

§ 1180. By the :?4th section of the Jmli<ature A< t,

187:5, all causes an«l mutters for the speiitit- pcifonu-

iune of routracfs lietween vendors and purchaser^ of

md estates, imluding <ontraits for loasos, arc specially

assicrncd (subject to the Rules of the Sui)renio ('..urt ')

tn tie <'li!incery Division of the Hijrh Court of .lustic»!.

( austs or matters for tlic sjHjcitic performance of other
Lniitracts are not expressly assigned to any parti<;ular

Itivisioii of the High Court,' and may a<cor(lin'dv. it

would seem, he instituteil, at the plaintitr's nptioii, in

any Division, subject to the powers oi transfci exer-

cisable under the Judicature Acts and the Mules >,\' tin-

Supreme Court.'

II •.

I'.iiiirr

1' ..l.l.B.

(iiilii.*

l-7:i,».!ll.

' S,r U.S. ('. Or.i. XI, IX.
- /.'., ill Kiiglaiiil. Aciiiius lor

' ' >|*.'riiio inTforiiiiiiicc uf all ohi^srs

1 r.':ilr:u't» ill ro.iiicct of wliicli

i'ltris 111* K'luitv enfi^rrt^ miu'!: m":^

iiMijce arc cxprcKKly ;iMii!;m'(l to

!ii- liiaiiccry Diviximi uf tlic lli;;li

< '"Urt III' .Iu..Ti,>c ill livl in.l l.y i !,!

SiiiMciiii' Cuiirt "f .lihij. jiiiiv All

(.Irilaiiin, IS77.

• Si'f .Iml. Aci, l.'-T.l, -. .;.;; .Iii,|,

Act, isT,-,, ... 11 : I;. -^. r. or.l.

XI.IX.

P^^i%?^?l?.^^iPi:^
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coni-
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Tin: Moi>r. ok i;M.i:nsiN(i tuk ji uiM'KTk.n.

§ 1131. A fnim of stutiinent of .laiui iu an a.ticn l-i

tlu- .M-'ifit^ pif..rmaii.o of a .oMtnu-t f.)r tho .wiU- M

hm.l i.s givou in ApiKMulix C. ^ iL N-- l'^: to the i:..l.>

of the Suprcuic Court.'

§ 1132. It iH provi.lo.l l.y thr A.t.s and Kulos t!,,..

„nv a. tion nuvv W. tranafmcd from one Div.H.on ot Hk

Court to another. A.e..r.lingly where, in an a. tmn t...

the reeovery of huul . omnien.e.l in the K.x.he.,>Hi

Division, the (lefendaut set up a eounter-elauu l..i

sne.ifi. perfoimanee of a eontrart for a leano nl tl,.

huul to him.self, and it appeared that there was u /.m.,;

lacU' eane for siK'cifie iHTformaiue, the action was ..a.,^-

ferrcd on th.^ <lofendant's application and agaiu.it the

plaiutitTs will, to the Chaiueiy Division.^ An.l a similar

order was atfiriued l.y th- Court of .Vpi^-al in the ea~c

of Il'U,m;n, v. Yovk: where, th.' liquidation-trustee ..t

., .MHSou wh.. had eoutracted to purchase real est.t •

l.Hviu" .nmmen.-,d an aetiou iu the Exehc.iuer U.vi-

Bion against the vendor for a return of the deposit, the

vendor had delivered a .ountei-.laim for sFcii.-- i-i-

foiraauee of the contract. ....

§ 1183 The machiuery of the Chanecry Uivisuh, h

mJre adaptd to motions for siK'eitie ixirforman.e than

that of the King's Beneh Division ; and hence it sce.us

that where there is an acti..u in the last-ment ......

4

Divi<«ion for the .lep..3it, and a how) juk ,ouuter-.l...u

for STK:,itie ijerformauee, the eauae ought usually t.. !.

transferred to the Chancery Division.' Hut the ni. r.

faet that a defendant sued in the Kings Beneh Div.su.u

s,.ts up a counter-claim for the s{,e.ifi.- iH-rformai.. ^
ot

.some eoutruet relating to land between himselt and th.

1 Till- I'uim Bwius tu K' I'l^ii t"

ciiticiMU ill that tho I'liiuitiiV is ii-

ple^t•nt^^l a.s veiukir, ami yot ahli-

.1,.,. .j.o ..lefondant may txi'tiiti' ^i

n.nvi'vancc to tlic (.laiiitill.

-' .Tml. .\rt, is;.'., s. ."<!: -Ih'!. .\ii.

IH-;-., s. II: 1!. S. •'. "ni. M-IN-

rr. 1,;!.

1 :'.•-'.

I •_) Kx. 11. jilt-,

Llllllluil I.llil'l I v. V. // '-. I"

ei. r.. p. .'"la



rit(XKKl)INU!4 ri" 1<» AM) l.\( l.l hl.Vd .11 IMiMKM. :)n:l

|ilaiiitiir will not mtitle liim to jj,ft the raiiHc tnms-

t< rrcd to tln' Clianrery Division.' Tin' Court will take

iiutift' of an c(]uital>lo liulit to sjti'firir |iiTfoiniante

a|i|)Oaiing iuciik'ntally in the coursr of an rjtMtnu'Ut

Mctlnll, thnllgh tluTC 1(0 llo rountl'l-clalni I'ol' such |MM-

fiiiuianco.'

^1134. The (letomiination hy the Court of iiues-

lions of law lietween vendors anil purtliHscrs of real

or liu-ichoM estate, and juilitial declarations aw to their

icspcitive righti^ under the contract of sale, may, it is

(onceived, Itc ohtained upon a sjieiial case stated in

the action.' The Court of Chancery eould not ceforce

>peiitic pcrforniam e in a proceeding of this nature :

'

lait under the present practice, where the answers to the

special ease dispone of the action, they niay he turned

into a judgment making ileclaratioiis to the same etre<t.''

^ 1136. In illustration of the discretionary powers

cxercisahlc hy the Court in relation to the proceedings

ill actions for specitie performance, reference may l>e

iiiiide to So'ft V. Miuvn," which was a vendor's action

lo enforce performance of a contract to purchase some

leasehold houses. The defendant had l»y his .solicitor

iL'iven an undertaking to the plaintiff's solicitors not to

tlrlivci' any defence; l>ut aftcrward.s, l)efore any judg-

nu'iit had hccn pronou.iced, a decisiuu in another case

slioweil that the lease was invalid. Thereupon the

' ourt, on the defendant's application, gave him leave

to defend, to the extent of pleading the invalidity of

I he lease.

SJ)C< l.ll

Li live to

(li'foiid

n.itwith-

^tunding
1111(1 ai

tak'iiK to

the LUi-
triiri'.

yo/rj/ V. Wwiiilr, I y. i;. h.

iri7/|i((/i.« V. Siioiritru, \V. N.

1-^0, p. 1'.'4 (C. V. I>iv.); Fvrw,.«.

' llvid.W. N. 1880,1). '«*•

''unipare tiabiii v. 7/(«*, "7

\'"-.\\: .")53, 5(51 (where the dtcisicii

'''"-
t.-"itr:r::OUht tv H UfwTtf IV:

-IH'cilic pfifurniaiii.'e), ami 1!. S. * .

" '. XX.XIV. part I.

' Sic lifaiis V. &()(;<(/( />, -"J I-. I

.

i;l, r>l. The priiceduR- I'V i<iic'ciiii

rase umkr Sir (;ior;;c Turmr's Ait

(J.'l \- U Vict. c. .;.")) was alx'lisiinl

t.y I'i \- 47 Vict. . . 4St, Imt ii siiuilai

prdcitUiio lias l)f<ii fiiliNtitiitiil ly

U. S. C.Oia. XXMV. r. .S

H'lilway 'V»., M C'l.. 1". <', So.

si I.. 'l'. 771.

I
• t
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554 THK modi: '•!• nXKKt ISl.\(i rUK .MltlSl'ICl'lUX.

V>ii<li>r

lul l*iir

't;.

Sap '

§ 1188. A (onvi'nicnt m<Hli« of i)btaining au nut In i

mi^ir" ritiitive "Icrisiun of tiuostious iirisiug upon houic of tin-

oj'
"'^^'

''"8'* "f contmcta dwiUHscd in this trciitise lias 1k>i n

iutroducod by the Vendor and Pmchascr Act, 1^7 »,

imdfr whicli (section 9) a vcuilor or jturchaser of loul

or leasehold estate or thiir respective rei»resentativ(>

niiiy at any time apply in a snmmary way to a .fudu''

of the High Court in Chambers in respect of any reijiii-

sition-s or objections or any claim for comiMjnsation or

any other (juestion ' arisinjj out of or connected with

the contract (not beinj,' a <|uestion arteetiujf the exist-

ence or validity of the eoutruet"), and the Judge is t^i

make such order uptin the appliration as to him slmll

appear just, and to orch'r how and by whom all or my
of the costs <tf and incident to the application arr tit

Ite borne and paid. The exception of ijucstious atft 1
1-

ing the existence or validity of the contract refers t>i

the I'xistenc^e or valitlity of tiic contract in its iuccji-

tion, a)id does not preclude the Court from deterinininsj;

whether a power to rescind contained in the contrail

hiia l>een well exercised.' And a specific question

arising out of a ccjntract—a t|uestion, for instance, as

to the form of conveyan<-e—may be determined mi

summons under the Act, notwithstanding that tho

evidence may suggest a doubt whether the contract i>

one which could be specifically enforced by a<tinii'

' lint it is not iM-u|«T U) niiac, .III tln'icCiit pp. OOtl, 001) tn /.'- Iji.-i-r

;i .siiimiiuii- iinikr tlii> Arl, a -iwa- mid Haijley's I'oiilrwl, [IS'.''.'] '. < i-

tioTi iV< to the ;im'.iiiit <•( iiii item ul' II. Sw, Um, It'- ll'd/'/* "..'/ A'"-

thf vi-miiir":! solicit'ir's (ots: //- /tird'f Ciniti-'ift, [lS\i'.i] - t'ii.
',]'.

Wfl.^f.r mil l',.:'.i' ''i)ntrm->,[\'-"'-] •"'-". wImti' it "iis i,.-l.l tin:

•J Cli. at p. ."liVi. is<4atfii iiuc-tioii aiisiiiu "':' '

- Siv iKi- l."nl lla'.sliury \.A'. ;ii the cuiitrnot iiii.:lit b 'lc'i!'.il "

He S<tuillxfli 'iiiU l-:'lni'iii<lti"ii's I'on- ^miiiiiulis, altlniU:;h tlic iv<\ \'-"\

/m'7, [Is'.tl] 1 t'li. iU p. !<»•-'. alU-nl lliat lio liail nitor.a i:it i

' Hr .furl. soil lui'l ll'."../iu;>, :;T the (..utract iiii.liT a iiiist.iUi-, wi :• h

Li,. 1>. i.j.
y. -ili .naVic hi;n : : rr-v'-iA =y

'
l;. Iliiilhis mvl A^'il,ij\t'i,hli-ui-l, loiitra.t by means ol a., a.-ti-;. l'<

rilM'to] L' Ch. ."I'.tri. ai.l ih.' ret'eiviiee^ that |"irpns<'.

m
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lint II <|U<'^tion of tViiiul ciiiiiiot )>• tried ou suili a

-iiminons.' In very muiiy nt" tlic (Hnputcs that ari-f

ht'twecn vendors and puri^haser.s of realty and leasc-

liDldd an appli(;ation under tliis hoi t ion is an :id\aii-

t.i^ei)U> and cthcient sultstitut<' for an m-tion tor spcrilic

|M rfornmnec.' Tlic parties to suili an a|'|iliiatii>n are

ill the same piwition as they wuuM l»e under a reference

iis to title in sueli an action.' It has, however, been

j\iilieially tjuestioned whether it h proper, on siirh an

applieation, to make an order that a vendor has or has

not shown a jjood title, /.'., enil)raeing the whole title.

iii>tea<l ot" dealinj^ with isolateil tpie-stions only.'

Moreover, where there is upon the title a question

it' coiistruftion involviuji real dittieulfy or doulit. a

vendor and purchaser sunimon.s is not a proper mode

lit' -^eekinjj; a judi»;ial ileterniinatioii of tlie (jue.stion.

It uui^ht rather to l>c made thesuKjeet of a eonstruetion

>uiiiiiion.s, the decision upon whieli will hind all persons

interested.'

5; 1137. The jurisdietion to make such onler as sh.-.H

he just, eonferred 1>y this statute, cnal)les the Court

to do all that may l»e just as the natural eonscnueiiee

"f the point or points decided. Therefore, when thi'

'iiurt on a summons decided thai thi' vemlor had not

-h'lwn a i^oiid title, it ordered the vendor to retinn

the deposit with interest, and to pay the purchaser ids

I OUT
i|UOIlti.ll

ivliof.

'', [I'.ie:.] 1 I. I!. i;ii2, i;ii.;.

y;..;., /.v \\;„i,i,ii\ r„„^„.^ j

I
. I>. ITl': /; i:,l,,„ai, „„! J<i,-

' 'I. ; cii. ]>. ii;:, (where, to

-ii'lutlieii tlie iiiireliii>er's title,

•'• ->i I M.K. .ii-livereil jinluriieiii in

I uiM: /;. I'.u.nle n,.'l Ii,i,;nH\
'l-l"

. J."i \V. l;. -JIS; /,' h'tiii''!/

J 17/0/1": utihiii I. 111. h.

A'r M,lin,„ilit,i„ Jtlflrii' !:

.,/ (..<l y. 1>.

/.•-"•/,//, 1:; tli. 1).

MrCn 1 I.. 1;

l-l (_>uiiiln"ii-i \\\.\\ !« MT\C'i mit 'I

the iiiriwlieli.Mi ) ; /.'• Il-',ii\ ii,r/

nmrliiKjs i„„tr„il. [l-'.'i; W. N.

1:1 :
/,'. SisLt iiinl J',,ll^' »•,,„/,.,./,

l\'M}:<] 1 Ml. ••'.tl ; ;illiriiii,l [1'"";]

1 Cli. .iSli; 7") I.. .1. t'ii. 'S'.^ {•«.

-itrucliK' iiotice of re>trii tiM- ci.M 11-

iiil-* nlVertiiiir the ilwr el

/,. It itrri'Uij:,',s. /.'/

( I.. 1). liel.

\^''. ris!i'

li, Sih..ls .

rl, |"l!llll] 1 (

.'/ /;.

./ |-.

1;:. f;

Mll.t .

'-/ N...

WM
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m
Kkceptloii

o( m»tt«r'-

>n«otinR
tbe va
lidlty of

thn con-

traet.

Actlou
»ftor pro-

ceediDR
imdrr till'

Act.

roHts of iiivoatigating the title' Su<h an onltr may

l)e inndo, ut tlie iii«taiicc of the imnhn^rr, ii\H>u a

vomloi's rtummoiiH.' Unli(|ui(latc'»l daiiiagcs, howevpi.

Iiy way of coniitcnsation for a vcnJoi'n delay in <oiii-

pletinir. an- not ivcovfraldf l»y a purcliaser on ;i

Hunmions of this kiiid.^

§ 1138. Wlieiv till' purchaser seeks to riTovor ha. k

th<' deposit on the ground of fraud '>r of sudi mis-

de-xriptiou as cnahles tiic purehaser to rescind, tlicrc

the niattor in controversy aM'eets the validity of tlie

lontratt, and consc<|Ufiitly it cannot Ix- determined

Jindcr the statute in ijuestiou.*

§ 1139. A iierson who has availed himself of the

provisions of the Act is not. generally, entitled after-

wards to Itring an action for the spi-cifu- performance

of the contract which was the subject of the sununous.'

Hut where a purcha.ser's sunmions, seeking a dcclaratiou

that the title is not such as he ought to he compelled

to accept, has failed, and he nevertheless refuses

to ccmipletc the purchase, it is open to the ventlor to

sue for specific performance." In such a case, how-

ever, if, since the order on the summons, the purchasi r

' /it //'ovy/erti faaiiei Thompioii
,
'"2

t'h. 1). l,")t, al'proviiig Jte /lii/yina

„iid Ilitrhim,!, -'1 Ch. 1). 03; lie

Yirhlinij and ]\'uo>lhitiuk; .'tl Ch. D.

:; U; lie I'fii^lUy ami DariilHOii's

Conlnirl, ;)1 F,. Uup. Ir. 12'.'; an.l

A''- J-'uriieiiiij: ami AiriCn Conlmcl,

[I'JOO] \V. X. -Jirt. Stf, too. It-

Ihedi'/.' iiii'l J.ijaki't (\i)itrmt

,

[I'.lOl] :; (.h. at
i>.

liTO; 70 L. J. »Jii.

sll. l)istin<;>iiHli A'e Scuit mul

.i'raiT^' Cuiitrucl, Soitt V. Alcaiez,

[I8',tr>] - <-'! GO:!, cummentid en in

/,' IliKih'i ami Anlil'i/'s <'")iliiiil.

[l'.K)0]2Cli. lit II. i;i)L'.

-' Jie Woll.er and Unksln'tt'x Vvn-

rract, .U L. J. t-.-i. wtrj
; i_i:Vij _ t ::.

;is3 (in (.'. .\., [I'.tOi;] \V. N. 147).

fiillowiiiu' A'e Jligijiiis and I'ercival.

5'J L. T. '.'I:!. The imilit of lnv

ilccidcil in J!e Walker and 0:thh„n\

Contract wan nviTruletl liy tlie 1. A

ill lir Jitdd and Poland and •'>hl-

cArr's Vnnlrad, [I'JOC.] 1 C\\. i;>l:

75 L. .1. (,'li. 40.'t; but llie ht.itiliuiit

in the text was not thirtliy alVicttii.

' AV Wihont and SI' n ii^' 'i'tif-

<;-(('7, [18'.tl]:)Cli. r.l(i, 0.1.'.

' A'e Ihtvia ami Vavey, 10 Ch. !>

al Ji. COS.

' 'fliomfs'.ii V. liimj<i; '-".' \\
.

l!

U-10.

'• Sff i.'J., lit Scott and Ah-ar-:'

C.niract, Hcolt v. Ah-ar,:. [Is'.'."] 1

Ch. .=tt pp. '^'', ''.!0 (i'p.l:::;;!-i:!ed '-•

in lir WaUin and Barnuid''- (J "
Inirl. [ISiiHl "J Ch. at p. r.'JiJ)
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li;iH (liscovorctl nmtiriul t'lirtH, allowing the titK' to lie

Itiul, which fa<tH he roiiKl unt with nasoiinhlc tliliu;<'iirf

hiivc <lin<()V('rotl eurlirr, he nmy, at all cvoiuh with thr

leave of the Cuurt, put in a couiiter-ilaiin in tiie namie

ot nu iiction of review.'

§1140. By tin; County t'ouftH .\.t, IHHm (.'.I .<c .")2 ih.

Vict, i: 4'\), M. «i7, f'ouiiiy Courts have all the powers (ouI'tV

ainl authority of the High Court in actions tor s|)eiifii-
^'-'' '**'^-

j)orformttU<t' oi any agreennnt for tlir salr, punha.se,

or ! asf of any piopt-rty, where in the raso of a sale or

jiurthase the punhaHc-niuney, or in the iam: of a lease

the value of the property, does not cxree«l .lOO/.' In

the lase of a sale the language of the sertion makes the

amount of the artual punhase-nioney the test of the

County Court juriMiliition ; and it was ai-cordiiii;ly hchl

ill A'- ' V. Jiiiliji' Whitrlinnie^ tliat the .speiiii«- enfonc-

lueut of a lontract to soil for 7;')/. tlir f<|uity of

ivdtinption of some lea.sehohls, worth aliout I.TiOO'.

Idit siilijoit ti» a rharge of aliout l.lOo/., was within

iliat JHrisdi<tion.

But the jurisdiction of the High Court in aao of Hi^i.

s|H'(itii- jierformame has not lieen ousted liy tiiat <ou- rmhi,

fciTcd u|ion County Courts. Though the matter niay
',.';^,"["|';.i^_

lie within the juri.sdietion >•. the inferior Court, a |>lain- ''>''""

tirt' is at liberty to bring his action in the High Court,

-ubjei-t, of course, to the statutory provisions as to

transfer.

§ 1141. The Mayor's Court of London has a limiteil ^t^lyol h

jurisdiction in specilic performance; but where, an lo,'',!,,,',.

aition for sjiecific perfonnauce having been commenced
ill that Court, it ajipcared that the whole cause of

action did not arise within the City, the proceedings

nere stopped by means of a writ of prohibition.'

' Iliiil. at pp. (i 10, •;•-".'. [I'.tOI] 1 K. I!. -L'T. T-i F.. .1.

- St'o FoHtir V. Ut'vrs, [Is'.ii;] 2 \^ I!.;; 11

'.'. B. 2->5i 10 W. 1!. »;«)-,, fur

urious rc8ult of this limitation i.l

Coiintv Cuurt jiirisilictioM.

' Jlmrl' r v. Ilnrlii yft,,: /)' (• '"piuunt

Syndicitr, [IHUT] 1 y. 11. I III.
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Laud
Tr«u>il«r

All, 197S,

». !»8.

§ 1142. It niuy here l>c lucutioiied that Ity the LhihI

Transfer Aft, 1875, it wan cna«tctl that (a 93) wh. iv

a suit is itiHtituttul for the speriHr [wrfornuinri of ,i

lontrart rehiting to registered land, or ii rt^gi. .rfl

• hargo, the Court having lui^'uizanrt? nf 8U<-h «uit

may l>y siiininons, or hy «urh other nvMle aH it dc< ini

fXiH'ilifut, rauso all or any partien who have rcf{i>-

ter»'(l I'Htatt's or rights iu smh land or rhargc, or luivi'

entered up notires, cautions or iuhihitioim against tlif

mime, to a{)i)ear iu .sueh suit, and show raus<> why mil li

• ontrmt should not ho Bpecifieally performed, ninl

thi- Court may direct that any order made hy tli<"

Court iu such .''lit shall Ik; binding on sueh jmrties or

auy «)f them. Further, hy the 94th section of the

.same Act, all ro.sts iuiurred l»y any party so apiwui-

iug in a auit to enfone against a vendor 8[H.'eitie |'ti-

formamc of his <'uii tract to aell registered lantl or n

registered charge are to Ihj taxed as Ixtween soliriiiir

and ilient, and, unless the Court otherwise ordi r^,

paid Ity su«h vendor.

§ 1143. It may further he mentioned that iinilri

.sect. 22 of the Land Law (Ireland) Act, 1887 (.")<• .V:

jl Viit. c. 3;}), the Irish Land Commission has jurisilir-

tion, in certain eases of contracts for sale, to tlei ivf

.specific ptM-formance ; hut that it appears to he douhtliil

whether that Commi.s.Hi(m lias such juristlii-tion in pin-

I eedings under the Itedcmptioii of Kent (Ireland) A' t.

1891.'"

§1144. How far the summary jurisdiction confei nil

(Coi'i^ii liy the 32nd section" of the Companies (Consolidation)

Aot.Tiw, Act, 1908, is properly applicahle to the enforcement nt

" '*^' contracts for the sale and ])Urcha8c of shares is a qucsl inn

whicii has heen nmch <liscu8.sed, hut can hardly he said tn

lie even now satisfactorily settled. That section proviili^

IjRikI

Ciiimiii-

fiioii.

t om-
l>anlo-

1 S;.;. /;,/:.; V, II.,....,.,.., fjuii-. 1

1. 1!. ;;-(!, :!;i7.

- Tliis H'ctiuu rtjilmes s. .".."i of tlif

n'i»'ale<i l>y the alH>vc'-citC(l .\'t ci

IUCV.
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tlint it tlji' ii.iiiif of any jr-imhu i.s, without MuHiricnt

iiiiiH.;, fiih'retl ill m- muittoil fn»ui the ivjiirtttT d
uu'inld'rs of H rciinpuiiy, or if ili'luult in iiiuilc tu- uu-
iifci'x-iary ilfhiy taki'M jilar*- in mteiiii;; i>ii tlio n-iii'^tfr

ili>' tart ttC any jH?rM»ii liuving ceaHod to lio a iiu'uiUt,

tlio iM'itMii H>j;j,'ii<'V{'<l, or any iiu-nilHjr of tln' (onipanv,
III thi' <.iiu|>ttny, iiiuy apply to tlic Coiiil for ie<titi<ati<iii

III tilt' r«'f,'iHt«-r. The appliration may Ik> mailc, hh iv-

•.p.. ts companifM ivgiMtirotl in Knglaiid or lidunil. I.v

motion in tlic Hij»b ('<»urt, or liy apjtlication to a judiic

i»t tlif High Court Hitting in ( 'hanilK'i.s, or l»y application

to fill' judge of the Court exercising the sliuinarics

inri-*diction in the cii««' of companies Hubjcrt to that

juriMilittion, and, as respects companies regi.-^tcred in

S.-fhiml, hy Buminary petition to the Court ol Session,

<>r III -uch other manner as the said Courts respc tivelv

may direct; and the Court may either refuse the appliea-
linii. ..r may order recti»icati(Ui of the register, and pay-
ment l»y the company of any (hiinages sustained liy am
|iarty aggrievcil. (»n any application under this section
the < ourt may tlecidc any «iuestioii relating to the titU-

i.t my person who is a party to the application to have
111" name entered in or nniitl.d from the regioter,

will tii.T tlie t|uestion arises hetwccii numhers <»r alleged
mtiuli.rs, or l>etwcen niemhcrs or alleged incinljers on
I'l'' oue hand ami the . (mipany m thi other hand ; and
U'tiurally may decide any ipiestion necessary or e.\-

I'O'Uent to lie dceideil for lectiHcation of the register.

I hi- enactment may seem at first sight to offer an
attractive and etHcieiit suhstitute fur an action for

•I'" itie i)erformance in rases arising out of contracts
t"i the sale of shares, hut the nported .lecisions show
til 1! Its applicahility in practice to .-luh cases is l.y no
ni'Mii. universal, the juri.sdiction which it confers is

'
l»urly discretionary

; and it seems that the Court will

^; i-.v tu cxercinc this jurisdiction for the purpose of
''" liiig ijuestious l>ctweeii vendors and {.uivhascis of

VpplK a-

I ion of

tlll> xCi

tiuii to

rancH of

(wrfonii-
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<| 1146. Til.- lorni ..I a )u«i«nu lit for -jmm,i. |„

f'uimiinrc v.iri«'f<. <»f . nur-tc. nnni-.liiij; to tho pinMnih,

. inum.stniii <•« ..f tlii' ni.**.'.'
'• Sonu'timoH t m u v.-nil..! *

ikftion. Honu'tiiiics .1 |iiirilm'*<'r'H .s.-tion ;
-omi^tiiiK- il''

fitlo irt iu-c«'|it«'«l, Mi.iiuUim'H it i^ ttot.

\Vli«'f.". in till' (i'*,> ..! ,1 r.iiiMftir for -iil<- of Imii.I. i

|iir.hii^<r ha.H u.rept..! thf tis , iin.l tin- s iii-lor nmv. i

for iu.l-mpiit ill .Icfnult of .KJVn. «•, tlio ju.l«m.'iif "iiuli

to |irovi.le f.ir lli«> .K'liv.ry of a pioin-i .-oiiv.'v ni' •• "t

the piojHTty to llu» i>ur'ha.Hi'r, on pHynuiit l.y liiiu ..I

(he luir.ham'-moiu'y, with intcro-t iui<l toMm iukI .hmi i-,'. ,,

if any.'

Wiifio jii'li?m<i.t for ,H|M'c-ilir iK'tforniaiicc i« j^rant. '

in fHVour i>t a [up httMM', ihtro is jiui.silirtioii to .liiv.f

that, ill luljii^tiutr the n..ounl» m U-twv.'ii vendor ami

|.ur.lm«er. th.- jmrclin.sc r is to h<- i-ntitlt«l to l.riii- i> i"

I he ao-ouiit tlu! amount of tlio c(-t.H whi. h tlir veii.l.n

hart 1k<pii or.h'rca to pay Hj,'aiiidt the i.ur.ha^-e-iii'.iHy.

Thrtt IS, in a .'a.se wiurc the <h'l.t ilue to, ami thr -1. li

.Ine from, the tht'enaaiit are so .liie to aii'l from tli.

.U'frmlant in th^ Hanic raiMirity.' 'Ihia jurisdi. ti„ii

howevrr, wa.n liehl not to .xten.l to allowing ii plaii tul

|mr<ha.ser of leasehohls from an «<lnii- i.stratrix wli.. \va-

l.y thfju.ljinieiif onlered to pay th.' piaintitJ's vu^k. t-

hrinji into a.-...unt all or any part of an una.s.crla imiI

sunrto whi. h th.' .lefenthmt miuhl h." l.eiieli. ially • n-

tith<l ill the administration "f li.-r iiit-stat.'s est^i. .

•-

iWinl lUi't lliinijt '111, I.. I!. - •' "V
I'..). J-'tl; •-' < li. 4'!l ;

M'inji'i'' '""'

ll,irf» car., I.. 11. ." \''\- f'-l; !'

/..!,<« stnj,.,!, I. It. IT i:.i.
•-';!,

>vi; t<K), llif Muti'S I'll till' mrtioii

.:; UackK'V •"-' 111'' ('•iiiilwilii.''. ilii'l

Liiiiititl I'artiipr.-liiii-' .Vets.

- Sf«." Sttuu i^'itli c<l.\ ri'.
-'-0'''

/•.,...../, [1-A" rH. V.

;it ,., |.U

.'til; 78 L. .1. n.. !'.''• .•ii.ru.ii'

l',.mi ti ill Svtoii, .'ilii <<i''. ]•
-"-''^

(li't II V. .S( rill, l.l I '' I '

1'. ";02.
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ii;;«itiHf tlio purrlijwwiiKtiii'y Jui! to th« tl<f«'ii<l.iut in her

npriv-n'iiUitivi' < A|uii-ity.'

§ 1146. If tho plaintifr in an intioii for H|H«.ifi.' jht-

foiinaiif.' ItHH r<'.:iHtiri(l tlio Hcliou na n lis junilins,

.111(1 at tlir trial the Hcfiou in iliiiuiiiwiHl with rontrt, an

«Ti\fi va<atinj( flio r«'<^iMtratiou of t\v //« fH,ul,t,i may
he in('luiU>«l in the juilgnnnt.'

5 1147. Wlu'if the jmlj^nwnt at tlio trial .lin-.tM n

Mni|li' account—not on tho footing; of wilful m-count -
(it ri'iitM an<! jirofiln ivctixcd hy ilic vemlor, he in

(liaiu'caMc with tlie rontM, fiml the |>r<M'cc.lrt (.f ml- »i

(ri.|>-. which ho ii».H Mctually rcdivcd, l.uf ix.t with an
oi'iipation rent in r«M|.. , t of land unlet: and, on the

other iiand, he in entitled t(» he allowed the iiccc^Mary

iX|Mii-(rt of rcalizinj^ the ( ropM, hut not any l<'.s.se>t whi( h

lie may have incurred in farniiii'^'.*

' / r',/„ \. //..-,//. [I'.XII
I
-.til.

All

Xrciitiic

..( r.lil-

ittiil |iriili(

'

• llr.v UmI

tt lri.il

[l:">i] I la. .•.O''

v^riv?^ii>- ^^mfssm:j,mfm.
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§ 1148. Ir I.iiM aln-iuly Im-i-ii in <'tr<i t ntjitt !
' tlml

ixi'i iit''il, iw iJiHtitij^uirtliiMl fruiii t\i«iut<irv, lonfnuf »

•ire iii»f within tin' H.nj>c of flii^ ticitti'''. Tlu» pri'Hriit

rli«|if«T will mroriliii^ly In' unfilled in r'.o .iini'l«ra

tiori of tilt* U4«> of iiijiiiKliotii ill riiiiiD'i t ion witli loii-

tra. t' of the lattf'r kiiul.

§ 1149. The juriwlii'tioii of the C'Uit* in iiijutn tion

!' I'niiiR'" tc'l with the (^iH'cihi- |Mrfoini!iii.-(' of exc'iitory

coiitriii'tH in thn-p way* :

—

(i.) 8oiiietimc» the iiijiiiictioii h tin instruui'Mit l»v

whiih ihc Court >«|K.'fificnlly cnf<.ii:c.H tho nutrni t

itH'lf or sonic jHirt of it

;

(ii ) Soniftimi'H the iiijuni'tion is nu'rely inciilcnt

oi imcillary to the jH»rforman<'e of tln' <ni:trii<-t ; ami

(iii ) SomctiniPH the injunction in uHtd im- t\n'

piirjKWf of fjiving etiect to rij^hfs rfsultinjj IVom tin-

iiiiii-jierformaine of the i ontnnjt.

M,,i

..f ii',..

11. ^ in

ill. .:. 1

I. 1

1" ll

l"l f.JflU

ti\ .

f
I

^ I

I

i

i. liijiiifhiiii tk, itisfntinfiif <>i' /x'r/'i;i iiiiK-i .

i 1150. It is evident that whcnovf- the Court <'nitit-;

in iiiiiiii. tion nstraininj; thr l)ri'!i< li of any expnss m
iiii|tlnMl tfim of a lontrart it thcnhy /; .- fant,, >|X(ifi(i,;iy

• nfoivcrt tilt! iK'rfonnanff of the i-tntratt.'

^ /• I. I .'IH , of. '^ HIJ. .\!j t<) iiijiilirlluei, ir^irainiiig

.\< t . Ihi jiirin'iicliiiii .if t'tninly api.lications l.i I' .iruuiicnt, mh- i;i/i.i,

'' irf« i:! iniiinction, »« Stif-i v. I'urt V'i. ili.ip. x. ; ami as i,. the
r. .1. .f..„fi

; I;h),1| 1 K. II. ".•»'.; T'J <liit retiuuary charaiior nf ilic |,iri»-

l.-I.K li. '.':,<!. .lictK>n, »ee /»< I,.ji I WcntLury in

Mij, r-rc.i. I,

•I 11 !. ; 111.

l<^f
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TllK M(»I>K or EXKKCISINO TIIK .M ItlShlCTloN.

§ 1161. Whor< « fontrpct lontains ixprosM ii«H-aii\

a- woll iiH jMwitive fornix, uiki the po-sitivf torni- ai

• iiiuiltli' of HpecUic |)erforinaii<;o by tin* Ctnut, tin- Tuur

may iiud iinturnlly will eulone by injumti-.n il„.

(.li««TvaiJcc of the uogutive Utiiih ; fi»r by so >\n]u,

it prnmotcrt the complote jwrformaiuv nf the i-.niua i

iiH a \vh(»K'.

Thus wheiv the ( 'iniiiiiisMidiifrs of WikkIs and \'"iv^[-

ctditiwtfd witli a < 'tiiumittfo of the liiited S. i\i.r

(lull for the <jraiit by th'' ('omniissioiuTs to tlie tru^...

of the club of a lease of a .H|HiirnMl piece of '^I'liiil

ttiul further that a specified plat ..n the >outh -i.l .;

thi.M piece of <;rouiul should 1k3 laid out as ttuoruaiii lii.i

j{ard(U, an<l no buildiiii.'s whatever s. (uld be rh.'i

thereon, and afterwards the ( 'oinniissi.)iiers beym i.

builil stables ..n the plot; the Cuurt spe-iti.all\ .1,

fxrce; tlie observan<e of the nei;ativ<' stipulati'.ji Iv

restraiiiiiiu thr ('iiinniissioner.s from oiitimiinj: t" i iiili

nn thr plot and also from pernuttintf -iidi •>.<v\ n

the >tab|e.s as had already been built tn irnni.

upon it."

!} 1152. Hut where part of the runtr.et i.- •' - ^^ .

a n.ituii' as to be im-apaltlc of spcritii- perlorniaii' '1,

.the Court, a ililliculty presents it-elf wills rc-p' 1
i

the Court s eidon cinent of any other par! ot :' !v

injuuition. I'or, as wr have -ecu," the Court w li ii'^

.•s u 'general rule, enroni- |)art of an exei utory . i tr.
•

unlr-> it ran |H'rforiu the whole; and, in tlh .-

-upposiil, tlie i^rant of an injunitiim woulil oiisi' 1-'

be tantamount to ,1 mtrely [lartial I'nforc^iueiit ' ti.-

contrai I.

§ 1153. <bi till' principle referred to in lii li-

/ ... V. /,.(,..., I I', li. .1. .V S. Ill

|.. -".">. t r. 11,11 1 » V. /;...,'. » .!/,

r/.,mi«'» (..S'.ii'A'r/ii, [I'.'ol) - <'li.

.;7t;, :'.S.'! (U^-rc W\ ruMlll'.i liirli-

li.tn- ly itiiuiHli'ii tlir >|»-iilic \Ar-

furUKlIiCr t>V hi- as.si;;ll('C •f Iir.';ltivr

liiVcil.lllt-< CnUtam:.! \'.i

Ir,,-. 1.

(^M..i.l«.'ll V.t ,1.

- Part 111. rh:i|.. wi.



IN.irXCTloNS. jfiS

lnTrfilinj; si'ition, oiu' wuulil I'xjMi-t to lind tin- <
'mirl !•-

iihvny^ n-fiiHini,' to iiitorfiTf liy iiijiuntiun to ic-itriiii»
''

the lnt'dili or iioii-pTt'ormiincc of part of an ixi'<ntory

ii'iitiiii t wlifif the l•^•^<t of til*' coiitnn f is im ii|i;iltli- ,,\\

ii is not ft lUojKT siilijirt for, spccitir |)orforiiiaurc
:

I in fii< t thore me n.'in

irt'il.Hiil

um«'ious instJiniTs of ii'rli

lii'iT nri'. JoW 'ViT, cilsCH in wllii ll, tlioll;;;ll I lie Hf"" lint

intiM' as ii wnoio has 1 H'on suiU ,i> the Court loiilil lrii|i|ii'i|

tfoii f •

nnt nr woulil not Hpcritirally enforce, it has n.\erth<- !irri'„

!.N> '_'ianto<! an injiinetion restraining^ tlio lireai li of

•uini' I'Xpre.S"^ or implied term of it. 'I'ii.-se eascH have

ahvaily l>een di-eussed at h-ni^th in a pnvions ehapter.'

It laiv here be added that whenever in sueh fiiM'-, a

iRi-iin IS eomiH!die.l •y injunetion ti> oK-ervc nonif

m-iiiilive term of a ii>ntraet, the whoh- benelit of the

iiijini'iion is ron<litionnl upon the plaintiffs [u-rfortn-

iiiij; his part tif the < ,)ntraet, and the inomt-nt lie faih

t'l iln any of the a<ts whirh he 'has enLra;;ed to do, and
uliiili were the ronsideration for the ne;,'tttive trrrn

;lu' iiijumtion will he liable to l»e dissolvefl.'

§ 1154. Ill (((nneition with the ea.scH refiired to in

rii'' last pre.edini,' sei-tion. the old casi' of Mift'm v. u.,./,«v.

S'l'l'iii' and the rei-ent one of Jiiims J,„ns x Si >nM
'"^ """'*'

V. T(iiiLrnl/i' (L'ttrl)' may lie referred t.. In

Mir'n, \. Sitikin* artitle.s hud been executetl bit wen
tlie plaintilfs, who r.sided very near the • hnn h of

Maiiiniorsmith, and the parsoii, ilinnhwardcns, uv:'i

^'•ri~. and si;nir of the other inhal)itnnts of the piirish,

t'V whirh the plaintiffs rovenanted to eroit a new

' Si I «uy,r(i, § H,">2, .Tiiil I lie CiiM's

!»..:. I ii.ii : alu,) Futhrii/ill V. W..IC-

i"/, !.. I!. 17 Kci. I.!2, cilni jii/.r.i,

*-', /T Lord ('ottpiihiim pi

l'"ii-i •„ T. Vabhnrn, '_' I'll, at

I. "7; //(»/,,< V. Wihuot, W. N.
I-"",

I'.
>S. «'f. Ilvriir V. I.nndun

•!.-/ .V rf/, IIV,/, ,» //„(',/•.((/(',.., 10

v.. i;. 170.

I'iirt 111. clmp. x\i. <t h rj .' »ey,

S«' f^r I.,onl lliitliiMli y I ill. II

V.C.) ill Stiichr V. Wxhlrrliiifi, ,)

K. \ .1. at y. tiC.

' • W Wii.s. ji;.;.

[iiOii] u (ll. -11(1; :, I., j.ci,,

<;7(.
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TIIK MoDK OF KXKKCISIXO THK jritlSltKTIUN.

.U|H.Ia, rlixk, aii<l h.'ll to the churrh, nnd tli<- otli.T

imrties covouanli'tl that a l»ell whi< li l»a<l Ixru .lailv

rmiff lit fivt! o'«l()< k iu tlic morning, to t\u- great annoy-

unce of tlie plaintitis, nhoiiM not Ik« run- tlurinu' i!i.

lives of the plaintitfs av the .survivor of them; ili.'

plaintiffs performed their pact of the cf.ntwut, Imt tlir

l»ell after alK>ut two years was run:; "gnin : the n.mn-.t

on the part of tlie pariuli autliorities was mK'.ili.ally

cnfonrd a;,'aiu-t them l>y mi-iins of an injuiii ti..ii

;

although, as Lord St. Leonards rennirked in tlu'.oui-.'

of his ju.l^'ment in htm/.f/ v. ll'./;///-/-,' th.- <' '

th'urly <<'uM not havi- granted any sim-< itir pfrforni iii.>.

hi ./(«///-> ./"'/." i( >'"/'- V. Titiiho-rlll-' (i'lrJ)

ihr i.lamtitfd had .(.iitrartcd with tiie defendant l'.-- tli.

pmvhas.' of timlifr ^rowiiin on thr (h'ffndant's .Man-.

and it was part ..f the coiitrart that the phiintitf- unv

tn havr the riglits ..f entering upon thr .state- mA

tellin", .sawing up. ami removing the lindwr. Win!'

the phiintitl- wtMv exereisino these rights, the deteiHlir

r.'pudiated the euiitraets. and ousted the plaiiititis I'mm

his estates, 'flic [.laintitfs sued for an injaiHti-n

restraining the defendant fr..m preventing the .In

exeeution of the eoiiiraet ; and the Court grante.l thr

inje.netioii, holding that it had juris.lietiun thus t^ jiv

relief hy way of sj.eiitie performanee, not with-tan Im.

that it miiilit have lieeii unahie to eouipel the piainii!-

to fell the timlier. if tiev had refused to do so.

ii. I iijiiii'i'f'ii iiii-UI'iiii ti> jh rhniiiiiii'

,„,j,„,t § 1155. The jurisdietion of th.' Court in iiijMii. tiMi>

Tn-mu' '•* "'^^'" ;"'"i''l="T ^" ''"" '" ^I'L''''"' perforniaii'i'. ta

ihe puqMJse of preventing the defendant nlai^lll>: '

til.-.-

.:»-.
. use of some legal interest or right vested in turn i:.

' 1 l>,' li. M \- (i. at
J),

e.ll.

- [l'.i>.'.i] J i i,. HO ; Th 1,. J. i:li. '>7\.



INJUNCTIONS, JOI

a way iocoii^iatnit with the e<|uity cluimod Ity lu'

pliiiiitiif, or fml'arniH-ing tlio I'IhI- titV l»y <l«'aliijj» with

til'' prKpTty (luriiitr the p'liilt'iicy of tht> action, or

ohMtructing the iwrformaiicc of some m t im iiU'iital

to the <xoi ution of the contract. "The Court will in

nmiiy < hsoh interfere ami preserve profx-rty /'" s/iifn '/'m

(lurin^f the pemlcn-y of a suit, in which the ri;,'hts to

it are to !» diiiil. d, imil that witliniit exprcsMinrr, an<l

:iiii| nlteii without havinLT the means of foruiinL', any

ii[)inion as to such ri;,'hts.
'

'

§1156. In the ihi.s.s nf ru-es imw to lie i(jn-iil' red (,, ,iii. )

thr iiijuiiition is iherel'ori' ^runted, npon inicrlociitory ',•,',','

^j,„

;i|»{)lic;ition and until the trial, on the |.laintiti showing

a I'l
iiif'i Kifii' ifise fo!' spcrilic pcii'orniaiice.^ it is not

iitMcs-iarv that it should lie clear that the plaintitl' will

sun ecd at the trial; it is suHicient it' there i> ^n-und

tor snp|M>-ini^ that relief may l>e Ljiven. j-'or on tlii>

iilijilic-ation the ' ouri "'" not de. idc delicate points,*

iioi allow it to he n'sisted on piiint^, sueh a.s delay,

wlui ii can oidy l»e decidid at th. trial."

^1157. .Vceordin<'lv where an intended le-soi' was li.-ie

, .
"' -'laut

Slid li\ an intendeil lessee for the speeitie plTforiUaliee cf inim.

, ,
• 1 1-

tion-".

et ;i ei.ntra<t tn urant a lease, lie was rcstiainc'l iroin

IniiiLjiitij an e|eetment diiiin<f the suit.'' In another

ci-e, the plaintitf (pinehuser) ohtained an injuiietion

I'l restrain the vendor trom en veyiiiu away the h-i^.d

r-taie, wliieh mii,dit eonijK'l the plaintitl to make some

I'lii'r person a [)artv to the suit.' in other e.ise-.

iniuiictioiis to re>traiii sale and surrender of estates

' /'" li.T.l ('•ittciili.iiu ill (Irml ' I'ikt v. .l««/i. ^,)i, I Y. .V ' . I'.\.

W'shrii Itiiihonij ''". v. Hiniiiii;/h'iiii t*-.

/ 'iil'..rd ,l,tiiiii(,ii llailiriii/ r,..,'J Liiy v. I.ih'I,-, H .Mir. --1.

I'll, i.'ij. rf. i;. s. ('. Ofil. 1.1.
'*

//<.i(r.///iii/i V. .»/,...'v/,,G Vcs. ii;7
;

r;. 1 i. Ilmkhiwl v. //.(//. s V,s. 'Si; Ati-

- l'..<r,!l V. I.li.y.l, 1 Y. \- .t. rjT. »'"0</ V. Ilirhv , J Kllss. 18<',. Iiis-

ll'flf',) V. lliiitruiii. '• M.iil. tiTisuisli A'.r \ . /'((r.i.<r?.', ! Sn,. \- (i.

llii, 117, All ../ V lUirh'im, •_' -J.\l.

I!"i<s. ix;, Kri.hft V. ii„i.i^ri,>. i>; Vi». -'•::
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fts til wliii-li -|»". Ifir |H>ir«>rniiinci> wan siMiixht, W'l-

m'Hiifi'il nil ft'i'titi'iitc of I'ill lil<'<l nii'l iilliiliiv It.' \ii!

in Hii<»fli> r >!ist', an iiijiiiiitinu w;h giantcil Id itMiiii,ii

a puiiliii'or, wliu hail !^i)i iiilo iMtsHcsrtiiin, from lutiii!.-

timber un tin- I'sfiito.''

§ 1158. On till- -.aiuc iniiifiplo, wlnio tlii' noitia 1

wa- tor till' sale i>t' a k-a-tolmlil piililii- hi ii-<'' at ;i liil

[uiri', and lit' th«' t'liinitnii', tixtun'-, ami other ill'.'>

on the premises, at a valuiition to lie niaili- by a \ ilui 1

iiami'il in the rontrait, awl the ventlor ri'fn-*ri| to nWnw

tlie \aluer to filter mion the premiers fur tin' piu|i"-i'

of iiiakint^ an inventory of tlie artiijes to lie v:ilnr,|,

JesMel .M.U., upon the interliHiitury applieatioii nt ih'

puri'ha-<ir in a suit iustiruteil liy him lor the spc ifi.

[lertorniaiiii' of thi ntr.ut, iiiaile an order eoiiip>'lliii','

thr vendor to allow the vainer to inter.' " 1 liivr im

h«-itation.' said his Lordship, "in sayinp; that ili'i'

is no limit to th>' pnutiie of the Court with ii'iiard i"

inivrlointniy appliiatimis -o far as tin v are uei'i'-<;ir\

and nasoiialilr applieatimis aiieillary to the tln«' jhi--

forinaine of its fumtioiis, niimcly, tin' administiati.n

of justiee at the hcarinjj; of the iiusi'."*

!; 1159. In one i-ase, where the validity of the ...n-

trait was disputed, Lord l,an;fdale .M.IJ. lefii^r'l i

motion for an injnintion to restrain the vendor li"m

letting or selliiiij the estai ' pending th'i heariii'i, "H

the ground that a lessee or punhaser />enilinf lit'

would take sniijeit to the p'aintitrs rights." Ainl in

another rase, where, on the plaintitf (pniihaser) niakiiiL'

his interloiutory application, it was not ilear th.ii In

would lie aide at the hearing to establish his ri'dii ti

speiitii- [KM-formame, the Court of Ap|K'al refiiseil. "»

' I'liiiit V. Mii'/uin of Jlwlin/-

/,.,,„. -.i V. * li. l*is; S/.tV/rr v.

>/>(7/.c, 3 S\v. .".r,i;.

- ('r'likfniil \. Aluniiil'r, 15 Vi<.

|.!K. lliMiii'.'iiisI, Mnrshnllv. \V,it-

s,,„, L'."i liv.iv. :,nl, ."iiM.

' Sni'ili V. I'l/'m, r,. I!, -'" Ki.

."ill. Cf. iiil'i'i, § H!(V_'.

' I,. 11. '.'O K.). lit p. .-)!.!.

T'inirr V. iVri'if,', 1 li< i'. \'\
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tli<' Lirmmd nf coinpanitivo coiivonii'iici', to rostraiii tlu'

vt'fiil'ir l»v injiiiKtiuii until the hoiiriii*; fnun -^ilIiiiL;

111' |>rt»pcity in <liH|Hit<', it (ipin^iiriiig timt tlie sjrniit .if

•h.' in)iiii(tii)ii wniiM, if tin- pltiintitr ultinuitfly faih-tl,

more injury to tlif ili'lonilaiit than in iifimal wuiiM

i-iuii t.i the pluintiir shdiiM lu> ultiiimtcly \> -llriC--

tu I'liiner 1^..!., liowtvcr, in liis juilunniil in tin-

la«t ited > i-n', tli-ttinrtly atlinu'il tlic ;,'i'iii|mI prini ijili-

that, if tlii'i-o is u rlcar vali'l ii.ntrai I fi«r sale, the

I'.iMfX Will hot permit tin- vcmlor iiftiTwanls to tiaiisftT

fill' h-.'il 'tti? ! I a thinl [>t'rsi>n, altiioii^li such thirl

•rsoii \V"iil<l

I iiiti

tttt.-.-!' i\ l»\' /l^ J)iiii/i If. llnWt'Vt T,

luilll. M ,t)>;>U< ation tor an iiiinn< th>n, it appears

that the c.ist- 1- uiif % whirl) it wouhl 1»' wron^f to vfraiil

sjM I ifi>- pi-rforniati" .ir the trial, it follow^ that it wouM
III' wroMLj to srant th' injiuiction.'

1160. It IS liar ai nil' vsarv to remark that tlio

Cuiirt will not ivstiiin a person who is uiulcr rontrat t

to liny an estate Imm linyinf]f another, merely on the

u'rouii"! that the lumplrtion of the setnii.l purchase niay

iiu ipacitato him to coniplete the tir.st.*

>; 1161. The Court will, in some lases. restrain even

tliiril persons, whose riirht- are inilepeinUnt of the cun-

tiart, from actine; in a manner which wonhl prejuilice

thi- plaintiff in nv-jK'ct of the piopiitv. For instance,

winie after a eontrait for the sale of an ailvowson the

ih' iimlient ilieil, and a hill wa.s iileil a;;ainst the venilor

aiiil the liishnp, the <'.iiirt re.strained the vemlor from

presenting, ami the hishop from instituting, or, in case

-,.•.,11.1

|i irrll.l-.

Il'jllllr-

lion

:l^«ill-t

tllirit

1mT-,ii11>.

i

lliillty V. Th' l.'.n-l'tii ]!iuik |iroUililf <-x|.l.iiKitii'ii ul' ;i (m-cui-

I ^•.Ihtn'l, 3 l>e ti. -1. A- S.

'
'.. I I'. Onrrttt v. Uniistnyl iind

A'/.SM»i Ih.wiif Itiiiliraij '':>., \ lk'(i.

.' .V S. 4(1'_' ; Afiinrv V. U'iivitliuf

ni.l Ilri^/h>h'ni/ira Itaihrmj ('v., I

!v(l.,).vt S. 72.!.

'. l>i' <i. ,1. A S. ;ii p. TO, wluri'

ti:i I.unl .Iiistici' nlso •iii'.'iJrm* :i

injjly) iDMtniry ilictmii iM' I...r.|

l^lilon ill SitiUrr v. Spilltr, 'i S\v. at

I'-

•'••

l.'i'',lfy V. lin.riisci-i'll. [lH'.l."i] 1

Q. 1». at
i«.

i;s.").

' >^fr.« V. liri'jhloti tlriH'rnj <.'.,

v. \V. It. .".'').
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TIIK MODK OK K.Xr.UCWINO THK Jl'IIISDICTION.

i>f a lapfte taking' plaro ix-mliii}; the suit, fmin rollatitij

to till' living ,'iny clerk not iioniinatfd l>y tlio plaiiititV.'

ntlu-r ciiso'* ill wliirh th«' <'ourt has it'HtrHiiiod liy

iiijiUK'tiiiii ai U iiiconsiMti'iit with the due iwrfoiniaii-

c

of thi' r(»iitrait have Ih-oii <li.H<UftM«Ml in u previnii-.

rliaptor.^

(It 1162. The Cmirt (»f t 'hancciy umd to j-rant injuiii

tioii.H to rt'Htmiii artioin ftt l.a\v lor thi' «|o|Hwit uimhi

its l)t'iiij^ jMiid into t ourt ;
* and to r«'Mtiain m tioii-* at

Law for ilaiiia^^i's tor dohiy in < innplftion ;' or in whiili

thr tloffiHo \va-» a roiitiact liotwfin the pnitios winili

liio Couri of |,aw roiiM not -jiccilically I'lit'oht' ; iunl

it liad jiiii^dirtion to nstrain [>Hitii'H from applyinii T'l

proliatr or the grant ot Ifttcis of adininiMtiation, ainl

would -o ivstiaiii tlirni if it \vi n iiec('s.sary for tin'

|iui|M>sr (if iiiforiih'^ a coiitrai't wlii' h tiny had mtt'itil

into' Hut wlicihii. in a suit for the spci itir |M'iforiii

anil of a < ontiart tor a separation deetl lietwetii hushiiinl

and NNifr, it would liavr liccn within the provinn' of the

< iiurt of ( haniory to intiMfeie l»y injunrtion to nstiain

a suit in the Court of I'roliate for the restitution <'\'

ion|ui;:il riuhts, as ineidint to the main objeit ot ili.

suit in lv|iiily, can hardly !•' said to have hem deti i

mined, tliou^ii it was twice disiu-scd l)y the House <(

Lords in tli>tasoof HV/v,</; v. II //.<'•/',' opjxisite opini'ii-

iiaviiif; I teen expressed on the p"iut l»y the leuiaed I<"i'N

iiV wh'ilii thai I ISC WU-< deeided

<; 1163. I'lidr the pitseni piactire (.ludiruture .\<
«5

>s 7 ' 1 H. -ult >. ."i). no laiise or proeeedinj^ pemliiiu

I .\irl,„l-,.i. V. Ai..i/./, ' Mill. '•^<': V. CI,;.',,,, •-' I>i >V .1. M.- i i ' .

>M-, tii.i, M,ni,/,tslr .s/.iy. I ,,,,,, I <;,, (,,, pii,, |i;i!H.-iii<iiii'> '

i. .MuncA.»'. - /'<' ,r>- r ., 1
1," 1

|

•, \y„irrh.„- v. Ii,tr,„., L. 1!. u 1'

-• < i^. ^11 V- "'l- .Ml.

- r,rt 111. rliap. xvi. <><>
-: ' >• /•

/••..,-./., \. t- >. I IM.'. <. ('.

V.<\.

> link- •! lW,„i,.,-t V. ii',,„, • Ml. I.. I .;s; S. ( .
.". l! i..

'

Mm. \- <;. -I ' -"-' "11
,
'

' ''.'/ !''

' l;, .M.il.»K I,..f. .11 IIV

(.i,t,r, I.. I!. 10( !,. Ill,
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Itoforo thf Higli Court or the Court nl ApjH'iil niii !»»•

r.-*tn»in.<l l>y injunction, J>ut i-very matter of tMjuity

iiM whi<h an injun. tion iiuiiinst tin- pro,sc<ution ol imy

r^wh <aUHo or prcxooiling nujjlit, if tbo .lu.lirntur. Art,

1873, liiul not iM-cn i»iisrt«<l, have Im'i'h olitain«tl, oitln r

uiuonilitioniilly or on any ti'iiiH or coiHlitions, may

rili'd on by way

liHK Art,

lS7:l.

if (l-tt'iir.- tliort'to. Ii in l.y the sanii

ul»-m'<-tion tuaitcd that nothing in tliat Ait <<«ntainc'l

shall .liHal.h' .ither of tin- ^^ai.l Court- j(h«< High t'-mrt

an< f i»n

rtiM

Mull

of III

I the Court of Ap|H-al] frmi ilm-rtini.' a inlay of
|

lingH ill aiiv rauHf or iiiattfi |K'iiiliiig lu-fmo it it it

think lit ; ami tiiat any |Mrf*.'ii, wlit-th.i a party

)t to any huiIi raiiHr or mail, r, who wnuhl huvi'

Imcii cntith'l, if tiiat \i i hail not l»»'.ii jiasM'.!, ii. apply

the inu-rriitioii thereof, shall
|ii any Ciairt to reitiain

he at lilierty to apply to the >,iiil Cimrts reHp.itively

l.y inotioii in a summary way f"i a stay of jaoeeeiliiiiis

III su.h cause or matter cillur generally, oi su far as

inay he neeessary l"r the purp">es ,<{' Justin' ; ami tiiat

tlie Court shall ther(U|M)n lu.ik' -mh onler a- shall

just.

1164. In other won 1-. tin- ilefemlallt lo .111 ai

UilU ( IcHins to av.iil hiins.lf of s.mie matter whieh

tion

hieh

I'.lToi I of

tliu H(.'r-

W.iU 1.1 formii•Iv 1 lave JM'eii a ''ri>iiml for askiiij' the

< .lurt of (Jhaiirery !'• restrain |>roi er.liiig- in another

( 'Mut has now two e>iur.ses only open tc him : -he may

pltad • ' matter as a ilefem-e i.i the ariinii, or he may

iii.ike u till' giounil I'f an ap|>lii ation to the Court in

lu.h the aetion is prmling to stay the proni'iilingS 111

t!\r action.

Ii was hell iu JLaf v, //>ii'' that the -latutniy pio-

vHioii.i above referreil lo did nut debar the ('haiieery

I'lvision of the High Court from graining sjioeiti. [K-r

Inriiiantc of an agreement, oil'' lerm of wliii h pruvided

t'n' till' di.smis,sal of an a.ti"' \\lii> h, at the time wh<ii

' ll'ii-hul' V. Fil'ixliH, I I'i

1-., J;. J'^.p!.-, U,irle„ I

1>. It.

1- CI. I', i;: i;~c\
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till' itgri'oiucnt wiiH foini' to, wuh |)i-n<liii){ in tlie Prohnic

(Mill hivoiii- Diviition.

iii. J'jHlori'iil' nf III' liff/if n oiltiiii/ I'foiit tion-

iMiliifiililin'i'.

i 1166. Ill"' Ciiiirt will, ill rt |»ro|K r law, ^^raiit .m

iiiiuiiitiiiii tor till- |»ur|>i'-.«' of ciilun iii;j a vij^lit if-uh.

iiii; to thf appliiaiit fmin the iioii |m it'onimiitt' of th.

loiitrn' f.

§ 1166. Tiiurt, whcrt' a ihrrcc hatl Ihh-Mi mfttlf <li-

rjariny that a i-oiitiart iMtwct-n a railway lompaiiy ami

tlio ivitor (if W. for tin- punliiiMc Ity ilu' ((unpany m|'

certain gli>li<' iaiKls uf wliicli tin- <<iinp:iiiy had taken

IMHMfsHiiiii Ixfoi-i' till- iu!<titatioii of the Miiit niij^rht \<>

hi- .s|N'(itii-allv |H>rforrat-<l, an<l that tluj plaiiititf \va-

iiititU'il to a veinlor's lii'ii, aixl ilircotiiiy tin' i.-ompans

to [Miy th'' purchaH<'-moiu'y l»y a ilay iiaiui'il, with

lilM'rtv for the plaintiff, in tas4' of default, to apply f'>r

till' pui'iMHc of t'liforcing hi-* lifii ; and, default haviiiij

Im'oii luadf hy the eom|Kiiiy, an ordri- had hetii iimd<'

for the sale of the laiuU, Init two atteniptn to sell lui'l

proved iiusuecessfiil : l,ord Sellxirne finally oidend that,

ill d<'fault of the company payinjf the purehaHe-nioii. y

with intereHl and eosts into <'i>uit within a month aft< r

servii-e of the order, an injnnetioii should Im* awardol

to restrain them from nmtinuiii^ in )M)»rtession >>{' th'

lands.'

§ 1167. With re<.,'ard to the extent of the ('onus

jurisdietioii in injunetioii, it is to he observed that the

.ludi'atiire \rt, 1873, euaets (>. -Ja, «ul)-s. H) that an

I XtOIlI ..f

lli« Ili^li

t uurt

iUtintlh -

!l 111 ill

' 1I|/<| mil V. .1 '/'• 'I'lliy illi^l ltu< k-

t,„,h<l,n WUlllXllJ r..., -Jl W. It. Hl<(;

'J« I,. T ">t7 ; SI. .11 (lilh .-1.), 'J-'tit,

-I'M; mini, ^ llsi). lliBliii!;uii.li I'tV

V. .V. , I h' I hi 1,1nil •mil Itiiiiliiny Jiiik-

/it./, l!<i,liiiiii ''..., I.. K. •-' til. lot;

l.nh —rv. Aijlrsl'iirij ami llurlciHij-

hint liiiihiiiif *'.,., ;i t'li. H. .IKS; »!..!

iiili»i.li'r I.i'i-il S'll'i'ii V. .S(/i»/./iM/

iiii'l li'isil JniiitiuH Itiiihiitif '
,

1.. \V. i;. 1074; iiml Ml.,i„..l V.

.1/. l;V'»'i', <{'•. ttnihvill) <'<:.,
;

'.

III. |i. -.Tl.
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iujuuctiott may U- grRUtol l»y an iutf>rt(M uton ortlcr ot'iojunr

till- Court ill nil iiiWN ill whiili it AmW apiN'sr t<i tlu'

('t)urt to Ih> jtiMt or <'oiivciii(>iit that hid li order nliould

\te matle, hut iIoom not in toriiiH eit<>n<l thin whIc |K>\\cr

to the ^runl of iujnn< lions at the trial. Tlic alKivu

I'lini-tmt'Ut niUHt l)<> n'lul in roniiortion with the 7*ith

HH'tioD of the ttanu' A<'t ami the CoQinion Liw I'lo-

.,'.Uuo A.t, 1854 (*4. 7J>. HI, flj). Th.-..- provisions

•{ivf tln' Court a wi(|f il' not an uiilimitoil jMUver of

•.'r.iiitiiijj au injunction at any Mfa;,'«' of any iii,*' wht ro

It would, aiiordinj^ to Hnffiijint Itjful n-a-sons o|- un

wttled li'j^al priuriples, Iw ri^'ht or just to do «o.'

' /(../«/..»• V. /M</..>c, 'I Ch. I >. «!t.
|.. _:.. As lo the iur.-.li. tn.h . ..i,-

'.'.!. If. r/i."..<i. r. iri/'ii/.(», It

( 11. I', it p. 'il , «ii'l ,»< lUi .11 \ .t .

il /V<-. \. llinkn, l.-i t !,. |i. ai ..,/..-, HlOt'.
1
i
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^ 1168. Tmk c.uit of chiui. (TV

writ «it iir ij-iitf III MiiitH of

S IIW. It is riiii<i>ivc<l that tlii

••'IIH'tlllH *

*|K'i ifii |ii rr<»iniaii< (•

liKlU'i

writ, tlioiiyli imt

ilK.liHlu'tl, will ill tuturi' proltalily nut Ik- dIi. n a|>|ili<il

ti>i in lu tmiiM «»t' thf kiinl with wlii.li this fnfti IM.' IH

'in iTIU'il

II \* not liki'ly to li

niaMmii< h as, iukI.t tho jire-ciif |>ia.ti. <

I ll. >M > I

I .iiril in

till t II i< I

"( ( ll^lM

try

!'•, .1

tlir VMil

'unU'r 'I''

|r.-..i,t

|iiu. Ill 1-

»' msufii tx< opt in . .iH. s wIkt'' t

onl-irfy iipplyiiiK for thr writ .an nuti-fy tin- romf
ill thf {Hjints on whi.h pro-.f js icniirtxl l.\ th<' pro-

\i»i'iiis of the 6th action ..f th<' IVliforH A. t, IHd'.t;'

uii.l. r whiih, if th«' plainiitf in .my a< tion in the <'..iirl

in wlii.Ii, hrforc the y.ar 1H70. th.' .hf. n<lant WLuhl
lii\<' l)Ofii liahli- to arn-st piovf-i, at any tinH; Ixforc

tiiiiil ju.l-rtntnt, Ity pvidi'ii.c on oath to th.- sati.Hfa. ti..ii

"I thr .lu.lg.', that th.' phiintitf has ;roo.l .r.u.si' ..I

i'i'>n ft^uin.st th.- d.fomlant to tin- imount of .".n/. ..r

iipwanLs, ami that then- is prolialilc .aus.' for lu'lifviiii-

tliat tin- ilef.n.lftnt is aliout to quit Kiij,'hin.i iiiihss h<'

I"' ippri'hiinl.'.l, anil that thf aln.n.c of th.- .l.fi'ii.lain

i>i'i,i.»H

\. t, i-m>,

-. I'.

ii'ini '.n^lan.l will niatciially prcjii.li. . tli. piaintitl in

1- pro.se.ution of hi.s a. tion, tli.' .Iinl;;.. may onlcr sn. h

•t.Miilant t.i lie arr.'-tt'.l an. I impri.soiu'.l f..r a p.ri.Ml

J.l. & \V. L'll

./. ',

H'o-I. T. & I!

-: Mv. .V K. :.

III". 'li>l
; nil'

>.•<• St. .11 (Ciili i-,l.) .M.'i ^-.".l 7, J.'-:,

- .S-.. /(,.,.,, V, ll.,,.r, I . ll,. I'.

.:\J, -JI.I; I/.:,,/. V. Il.t.rh, I ; I.. T,

.)()
; C.-lr

111. I>. :lll.

l!'.,mji.!.l.
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not exccotliiig six montlis, unh-ds and until he uiv,'-

seiurity (not «'X(CO(liiig the aniouut .laimetl in tli.

mtion) that he will not go out of Ki 'jflaml witliout th-

leave of the Court.'

I

:;'J Sc 33 Vict. c. d;!, «. li ; if. i>r:ictici' liudcr sect. (1 (if tli« l»tlitr-

.1.1.1. Act, lH7;i, K. 70. F..r llie Act, IHil'.i, s"e It. S. C. Onl. I.XI.X.
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§1170. It mav ami not uiifrcquoutly (loes Imimiu ^"ch re-

tliat attiT jiuigmeut has been given hr the speeilic necc-^ary.

iMiloiinHnci' of a nmtract, some furtlior relief Itecoraes

nuressary,' iii coiisequeiue of one or otlpu- of tlie parties

making default in tiie lierforniance of something which

(jii^dit under the judgment to he performed by him or

on his ])art ;
as, for instance, where a vendor refuses

or is unable to execute a proper conveyance of the

pioperty, or a purchaser to pay the purchase-money.

Till' character of the consequential relief appropriate

t'l any parti<ular cas.: will of course vary according to

tlic nature of the subject-matter of the contract and the

position which the applicant occupies in the trans-

aitioii ; but in every case the application must, under
the present practice, be made only to ihe Court by
wliirli the judgment was pronounced,^ and the multi-

jiliiity of legal proceedings which sometimes ^ oc<-urred

licfore the fusion of the jurisdictions of the Courts
of Chancery and Common Law is now practically im-
possible.*

§ 1171. There are two kinds of relief after judgment -^lod^s ..f

relief open

• .\s to th'j luave uf the Court

lieiim iicCfssary to enable a defen-

'iaiit purchaser to repudiate the coii-

tnut alter jiul'jiiient, see IlaJkett v.

End ,/ Dudhy, [lltOT] 1 Ch. at

V- t'Ol,

'-ui. Act, 1873 ,00 & 37 Vict.

c. (10), s. 24 (.-)); Apidl. .Juris. Act,

1870 (.'ill & 40 Vict. c. o',i), s. 17.

^ Vh>:tps V. Pruthrro, 7 Dc C. M.

* G. 722; Furd v. Ctunptou, 1 I'ux,

2!tO ; Iteyiiulds v. Nv/suii, .Mad.

200; Frnnk v. JJasufff, 2 My. & K.
CIS.

Jud. Act, 1873, s. 24 (7).

2 P
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to cittl't'

piirty.

I. Suqucs-
tratlun ur

»tt«cll'

iiiaiit.

ii. Motin
to l\'~l'illi

for spotifif peril irmaiice of which either party to tli'

contrait may, in a |ir<ipfr rase, avail hiiiiwlf.

§ 1172- (i.) He may olitain (on motiou in the ai lion)

an onli-r nppoiijtin;^ a (Itfinitc tiiiif and jihui; fni ih..

completion of tin- contract by itaymcnt of the uupiii.!

purchase-money and delivery over of the executed r.,ii-

vcyanci; and title-deeds,' or a [)eriod within which ihc

judjinuut is to lie olteyed, and, if the other party lail-

to obey the order, may thereupon at once issue a writ

of setjuestration ayaiust the defaulting,' party's est.it.

and ctfei'ts.- Fuithermore, if the default was in tlie

payment of money, me pluintitf may issue Imji./n. m

ileijit:' if in some act other than or licsides the pay-

ment of money, he may move, on notice to tlie defaulter,

for a writ of attacluneut against him.* Indeed, in ;i

case wlierc a person who ha<l agreed to aecept a lea.>e

W(juld not, though ordered by the Court to do sn,

execute the lease, it was held that au attaeliment w.i.>

the only means to which the Court could report fn

enforcing such execution.'

' § 1173. (ii.) lie may apply to the Court (by niotiun

in the action) for an order rescinding the contract. On

au application of this kind, if it appears that the party

moved against has positively refused to conipletr the

contract, its immediate rescission may be onlrn-i;

otherwise, the order will be for rescissiim in default "i

completion within a limited time." And whin it

' Murli 1/ V. Vhinri'ii/, '-'lO licav.

108; J>''i-!iii'jv. L'rim.-i. U'lon- llacou

V.C., is .July, ISTs (citoil Sefou,

(itii Cil. 'J'J.Sti); Miii-fidii V. ilrisi:o, .">!

Ch. 1). 210; •!•-' Cli. 11. l','-2, wlierc

the forms I'f an uiiprnpriiite onk'r

on further considcratiim :uu\ four-

day onier are given. See, ton, the

forms of orders made ai;aiuKt a

liefaulting [urchat^ir in Jessvp v.

Smyth, [1H!'5] 1 I. U. fiOS ; an.i in

Jiell V. iJenvtr, 04 \V. 1{. H.W; 01

L. T. T2'J.

- K. S. C. Urd. Xr.111. r. '. U,

the Debtors Act, 1«G',', s. «.

' lliihinsuii V. Oallditd, ^i~ W .
Ii.

:)W- 1!. S. C. Ord. XI.Il. n. '., -.

17, •.'!.

' U. S. C. Ord. XLII. :. T

Ord. XLIV. An alternative u:"'--

(if pripceedinj; is provided by 11. >. '

Ord. XLII. r. ol, statid /«.'>'.

§ 1182.

^ Grace v. liuijtuii, '1^> W. K. "C"'-

" FoUyno v. Martin, Ih Bw
5ytj; Simpsoji v. Terry, 31 Beav
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deposit ha.i [wvn paitl, au«l thuv is no loudition of the
...htrait tleterminiucr, cxpri's.sly or impliedly, what is to

l)f (lone with it in tho ovont of such a ivacission, thi-

Court will decline to ordt-r tlic (lf|).(sit to bo returned
to a defaultinjj: purchaser.' An order fur the defendant
to pay the plaintitl'.s costs, and a stay of further pro-
ceedings in the action, except such proceedings as may
i.e ne.esaary for rettovery of the costs of the action and
theiosts of the motion," may also l.o obtained on this
application. A vendor plaintiff is not debarre<l from
moving for an order for re.scission by the fact that
the judgment at the trial contained a deelaraticu of
his vendor's lien, and gave aim liberty to apply as to
eiit'ori'lnu it.'

111 some cases the order has expressly excepted from Kama,,.,

the stay of pro(-ecdings any ai>plicatiou to the Court
to award and assess damages sustained i)y the plaintiffs
\<y ivason or in couse.iuen.c of th(> breach of the con-
tract.' In J/rnfi/ V. S'-Zn-iltfrr; however, .lossel M.l£.
deelmed to make tliis exception, considering that the
plaintiffs could not at the same time obtain :m order to
have the contract rescinded and claim damages for the
Invach of it. If this be so, it would seem that in many
c;.>cs the Court must fail to give the plaintiH' the f.dl
'Leisure of relief re.iuisite for replacing him in the
posuion in uhich he stood before the contract -the

-t'.'o: c'aik V. irallia, ;j.". lU-iv. tiiO:

Jltnt^, V. Sdirod,;; I'J Cli. 1). (>j.;.

Ct. //.ji(v V. Sinifh, L'T Cii. I». u(

It- •', lol.

'"'A V. ow,,[i:,oiji(;i,.,•;.-,; 7;i

' 12 C'li. U. (iilO. See alsi, Iluhh-
(/'.'/.s V. Jfuinphrei/, .ili \V. I!. jOci

:

51 i.. .J. Cii. (150; .fefiiij V. Sterciirf,

80 L. T. 17 (aa til wliich CISC, MC
])er Farwfll J. in ()/,le v. Ol'le

[ll'Otjl Ch. y.-,, ;!,1; 7;!L. J. Cli.
l-;'-;^i;.*^l: s.t,,n,.;,l,..,iit.,,..i;8:.. si); .„d .^„L» v. De Kadi.,,M.n V. II ,^/,„.„,, [,s„,>] w. X. [1,01] W. N. I.;8, where, the cuu-":'-' L.nil. ;jl5;U W. H. ;iT.-.

' >•''( V. MiretiM, 4 OilV. IJoV

;

""'''" V. Cox, L. K. ir, Eq. -l:..
^tf. Inn. f\.,;,.^...t: .• II .,

''"^', ' I!. 1 Eq. i;iJO.

tract not coiitaiiiiii;; a clause fi.rlVit-

iiig the li.'iHisit, Farwell .T. ,Ux-lineii,

ou a iiiulion for rcBcisHiou, to make a

uiciauiiuu that the vendor was
entitled to the de{xmit.
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repayment, i'<<v instaiue, of cx|)en8ef^ iiirurro<l liy liim in

sliKwiiii, Ills title.

§ 1174. .Viiother form of relief after jinljiiueni ih

often open to a vendor of l;.ntl, wlnro the eontrmt rou

tain-* a eliiuse foil'eitiug the deposit to tlie vendor, .ml

eiviiM' liini power to iiroeeed to a freHli salt.', in tin'

event of default Ity the pinvliiwer, and provi.liii;,' tli.u

anv detieieiiey in priee on the re-wale shall l>e paid I'V

the pun haser to tlie vendor. In HUih a ease, wli.i,.

judgment for spe<ifie {wrformanee has been givrii

against tlie punhaser, and he fails to eomply with it,

the vendor mav, instead of seeking reseission, el.ri to

uttirm the eontraet, and apply, hy motion, for an enln

deelariiig, in pursuance of the clause, that the di |>'-it

has lieen forfeited to the vendor, and that the vendor is

at liberty to proceed to another sale, and ordering th'

purchaser to pay to the vendor the amount of iitiv

deticieiicy on the re-sale, less the amount of the dep'-it

already received hy the vendor.'

§ 1175. Still another form of relief open in many

cases to a vendor after a judgment for .specitic |"i-

formauce, is the enforcement of his lien for uiipiiil

{)urchasi -money, with interest, and his costs ot the

action.

Wherever there is a valid contract for the sale »(

laud, and the time for completion has arrived, and tin

purchase-money has not lu'en paid, an enuitalile lini

on the land iiriiiui fdcir ari.ses for the licnefit of th'

vendor;' liut this /•r'nai'i I'ni-i,' right may, of cour-f. 1"

repelled. " Although," said Bacon V.C.,' " the lulc nf

law upon which the doctrine of an unpaid vendor- lieu

depends must be very frequently influenced liy the

' Shulthworth V. Clews, [I'.tlO]

1 Ch. 176, fuUowiug (with a turrtc-

tidii as to giviii;; credit fur the deposit)

OrilMis V. Vezen, [IWOo] 1 Cli. T'JO

;

75 L. J. Ch. 102. See, too, i>er Fry

L..J. in Uuwe v. Smith, 27 Cb. D.

nt p. 10").

- KtttU-irc!! V.

'jOI.

\;,ts „, y.i.hAi

' ill lie Aibeil J.i/t Aaaunih

L. R. 11 Eq. at p. 17«.
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jiiiitii'ular circuniHtaurt'H of tiich taMr in wliidi it is H;iiil

t'l arisf, thtrr i.s ouc pl.iin |>iiiiii|ilc \vlii( h yuiilrs nnd

L.'iivfrii.s it.M iipjilicrttinii ill 111! imscs, If it Im' txprossed,

or ciui l»c Hafrly and j(r()|M>ily infirrt'd fiuni tloniMK iitaiy

(ir iitlipr cvidcntc, (ir from tlio iiMturc of tlic contnict,

that it was tlie intentiim of tln' [utrtii h tliat tlit( sal<> or

tniiisfor, howoviii' iibsoliito in its ti-nns, wa^ ^ulijiot to

till- (oiiditioii that tlie puicliasft-monoy Mlioidd lie paid,

iir tliat the thing contractfd to he don<' l)y tlio vendor

should l»e [)L'rft)rn»ed, the lien will prevail. If, on thr

other hand, no sueh inference laii Ite pro[terly drawn

—

if till' i)erformanc(' of the thiiig eontir ted to he done

by the vendi'C wa.s not the condition upon whiih the

transfer was made, but the enj^ugeraeut to do the thing

nu the eoiirtideration for the transfer, the vendor,

liiiviiig accepted that cngageiuent, has the very thing

he bargained for, and cannot say that the consideration

Iki.s not p,isscd to him. In .such <'ases the lien cannot

prevail. The rule I have mentioned and its application

tanuot he more pointedly illu.strated nor nio^e dearly

explained than in the judgment of Lord I'ranworth in

Dl.iiiu V. (hti/fen" '

Even though the contract he one of which spccifi(^

pirformance is not enforceahle, the vendor may, if

the intended purchaser has taken and hehl possi'ssion

of the suhject-matter of the contract, be entitled to

cufurce a vendor's lien for the unpaid purchase-nionex.'^

Further, the principle entitling a vendor to a

lion for unpaid purchase-money is not eontineil in

its application to cases of sale of laud. It extends

to sales of personal estate, in all cases in which the

property sold is of such a nature that the Court will

(l^ree .specific performance of the contract for the

' 1 I>e (r. & J. (;.).). Sec further Ikntnoit. \:\ Cli. D. .is I.

Miid-rtlli V. Syminumi, 1.5 Vo^. 32!)

;

1" It. U. 8.5, and the notes .m that
' ^-*> i-'<-'''"'a»f*«'' Comi„Mon-ir6

case in 2 W. Jk T. Lea.l. C. in Eq. " tinney, [ISity] 2 Ch. Tl-H; Ll'WJ
(Tth e,i.) i»2i;

; ami cf. Myeock v. 2 Ch. 73iJ.

Tlio prin-

ciple ii

applicalile

to SilloS of

personal

property.

^?^3aps^^^ss^5BK^
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punluiM' of it ; ainl in tht»Hf ' as<-, iiiaHimnh u-* n.i

StatiiU' tif LiiuitatioiiH jh appli<iil»lt' to a cliiirj'c ..n

pt THonal rutatf, the rliin>?i' crt'iit*'*! liy the litn iloc, iidt

lu'conu' barred by hipm- of tinif.' A<foriliii>,'ly, ilic

}»riu«ipli' miiy Ik- upplie*! where, for iiistuiice, the thiii;'

sold i.s a elaiiii to reeeivf a .sliare of the money to aii-.-

from tlie realization of '"aHehohls/ or a reversiuii.nv

int< est in a trust fund.'

§ 1176. Where this lien exists, a vendor olitaiiini;-

jud;,'ment for the speeitie rformanec ofaeontra<t for

the sale of hereditamentrt of any tenure may have .m-

liodied in the jud>:ment a doelaration of tlio lien, awI u

elause ,<j;ivin<» him liberty to apply to the Court, in .;im

of need, for its enforcement.' Tiien, if defaidt in [).iy-

meut of the nioneyH payable under the jud.umi lit ly

the purchaser ensues, the vendor may have furtlni

relief in some or all of the following ways as oem-i'iii

may require, viz. :

-

(i.) By sale of the property ;

(ii.) I'.y the appointment of a receiver pemlinu tlu'

.sale ;

(iii.) By means of an injunction operatini: to

re.store to him the pos.session of the jiroperty.

sai(.
)^ 1177. (i.) I'pou the vendor .sati.sfyin;,' the < 'nui

that the purchaser has made ilefault in payment of th

raonev.s (lirected by the judgment to be i)aid, an nnln

<,Uh, [l;io(J] 1 Ch. t.T, T'.l, s;!. S4;

;.-, L. .1. cii. OS.

/hici'iv. n.Huns, [I'.iOO] 'M-'h.

nt ji. JUS. Sii', tiKi, /)|(H^^ llcKy!-

riffcl Si/iiiti',il AkUntelfknh v. .Smll

(iiniiai'l myallK's), [I'.iOsl •_' Cli. 1J7,

l:!t;.

•' 7,V Slwhleij, Stiii-klni v. A't7,v-

wirh, [I'.iOl] 1 Ch. i;7; ".". I.. -1.

cii. :.s.

< llmt)i V. MetrrnHjliUin Hitilwiiij

C"., citi'tl Sotcn (t;th eti.). 2290;

ira//.t/-v. Ware, H'ldloimand li'tut-

iii'ifui-d Jlnil'iiii/ (.'u., I.. II. I I-

19."; Vijiirrw. Iliiiitakt /I'li/'""; ' .,

17 W. 1!. '.C; WiiKj V. y../^«'.a .

lui'l IfiiiiijialriKt Jiiiiiliiiii It'iilyi-t

(•„., I,. 1!. .'. Cli. 741 : .l/»^.'.- V.

/.,/, ,/ }Vi<ihi ll'iiliifiii ('..., I.. K.

,> ell. 411: hte V. Sl'ifnr'l m-l

niiuit'i' lliiihrnij t'li.. 2:1 W. 11.

81 i.s ; K'Uiif V. Athfunj awl l-'.nnn

Jiiiiitiiiii Uitilvaij ''".. 1'.' \^. 1'.

In Si'li/ivirl: v. W'ul/i'itl nii<l A'l'V-

inannworth Hdibmy ('»., .I'l '. •'.

Cb. •'57!t, :iii iiiiiiu-cliati' ^.li'' ^i'*

iliR'c'tc'd.
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will 1)3 made, on iintiiiiii or ^MMitioii in tli)> action, for

fiio '^iilo ' liy fill' Court ')f tlio |>ioj)«'ity lompiiwil in

till' rontnut, Huil thi' vendor niiiy Imvc lihcrty to nid.'

Til"' piocctd-t of tlif sail! will l»e dir<'i ted to l»c puid

iiiti* Court, iind lease will he reserved to tlie vendor to

apply in Cliand»ers for payment.'

Jj 1178. A vendor of land to a railway ronipany

is with re-(|H'< t to lii^ riylit to sikIi an order, in no

iliii'erent position I'roni any otiiir vtrnlor, and if the

ipaiiy fiiil to |Miy, i.s entitled to have the land sold,

iilthouj,di till' riilway may have I n artually madi'

iiiid may lie ready or even op.ii.d for tratHe.*

§ 1179. (ii.) Wiiere piotit is eapalile of l»ein^' made
of the property pending the sale, that profit ought to

he made.'' The Court will aeioi'diiiglv, in a proper

lase, upon the vendor's application, apjHiint a receiver

iif the property and direct the defaulting purchaser to

ler him immediately into possession.'

1^ 1180. (iii.) In a case that came liefore Lord

Selhonic, two atteinjits to sell the sulijcet-matter of

the contract—land of which the purchasers, a railway

iiiiiipany, had taken pos.se.ssioii and over which they

hiul constructed their railway— having proved abortive,

hii iiordship, on the application of the icndor, dis-

1 liaru'i'd the order for sale and directed the defendants

'•'•lll|.;uiy.

iii. In-

jaik'tiiiii

ri-toriiiii{

»ii)l1.

' Mui.iiS V. hln't Wiyitt Hnilir.ii/

<', I.. 11. a Cli. Ill; nVliums V.

AiiU-}„i,-y (titil ISuikinijhuin liaibriiij

t'"., -M \V. It. Hl!l; Lyi-tit V. Stnffiird

I' ' I ti-xikr Itaihnii, Co., \j. U. ].'.

V.i. L'.,l.

- I.:i'jtt V. titnjfofl and Cttiutl'

r

ii'ui>,„y ('„., !,. It. i;i i:,i. 111)1

;

'I'll-' V. .\ijlt!,liitiy niiit llut-kiiKjhuin

l:<l'hi'ay Co., :il \V. ]!. Mill; L'H

/.. T. Sli:!.

Vyner V. HuyJnke Railuiiij <',,.,

citiil Setoii ((ith eii.), 22<t2.

' it ui(/ v. I'lilleiiliain anU Jlnnip-

'''t'l Jiinrtiun H'lilwiy Co., L. It.

;; Cli. 471 : A'

I'.niiii .fmiititJii Uailway

Mheiiry ii„d

'... I'.l

\V. It. -Ill; E'lrl of Jeruy v. S^mih

Wiilef Mineiii! It' -hoiiy < '<>., I'.i L. 1".

N. S. 1411.

J'ii- OilVnnl I...I. ill .1/»„»s V.

/s/f of Il7<;/,< Rai'irny C., L. It. 5

C'li. nt II. 4111.

Muiiitsv. hit- fi' W'iylit /tilihr.n/

' "
' W'aif V. Ayhi-

^^[U
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within A iiioiitii til |tiiy the uri|titiil piin hum' hi.im \

witli iiiteri'Mt into Court ; ami I hi' orih-r went nu i..

lUn-it thnt, ill ilft'iiiilt ol Hiich |>«Mni'iit into ('>>iiii, u,

in|iui<linii ^hlltllll Ih' uwai'iltMl icHttiiiiiiii'j: th< iliiiii

iliiiitM troiii ruiiiiiii),' trains o\ir th<' liiiil iikI tintii .mi,

tiiniin^ in p^M'-xMiiin i>t it. uml tliiit the votnlor "iIimuM

In- put in jMW'toHMiiih nf thi' luml.'

§ 1181. Ill a |ireviiiii.s ('».-<* lionl Ikoiiiilly .M K. tin.illv

ortli'ii'il (I writ ol iiMsistunri' to isMUi- to put thi* niii'I'.;

in poH.si'.x}4ioii of thi' hmils roinpriHi'il in thf fontr.ti t.

§ 1182. It is providiil liy the Uuh's of the Supn m.

Court, Oiil. .\LII. r. .M, that if ii jmlgnnMit fm th

s|K'ritic pt'rforiujini r of u rontratt Ik? not <.ini|p|ir.l

with, thf Court or a juilj^i', lioHiiU's or instia") of pn-

••ei'dini^H iij^ainst the ilisoliodiiMit party for rontiiiij'!,

may direct that the art rei|uiroil to he «lone ni.iy \»-

ilone, M> fur as praftii-ahle, liy thf jmrty l>y whom tii.

jutlj,Mnoiit has licen ohtaincil, or Homo other |mi-oii

apiH)inte(l liy the Court or ju(l<j;e at the tost of thr .U-'-

olietlieiit imrty, and that, upon the mt l>eiiijj iIu'm,

the exjienses inriined may he asiertained in -iii'h

manner as the Court or a judj^c may direct, and exiTii-

tion may ia.sue for the amount so ascertained and ci-ts.

§ 1188. lastly, a purchaser who has olitaind a

jud^'nii-nt in his favour for the .spccitic {lerforinaiiri' of

a contrait conceruinf^ land may, if for any rca^^ii he

cannot otherwise get a propT and complete conveyaino

of the purchased property, apply to the Court fm- mi

order vesting it in him or apix-iinting some mi'' l>

convey it to him, with a release, where necessary, nt

contingent rights.*

' Williiimn V. Aifletburi/ anil Huctc-

inghnm Itailwa;/ CV,2l W. H. Sill

;

i;8 L. T. .147; S. V. (Html order)

Scton I'--:, e.1.), '.'291; All^noU v.

Merrybfnt, if-'-. /f'n7u»«,7 C'., M
Ch. D. 571.

' y'l/nfT y. Iloyhike I'ltihmiy Co.,

cited Stton (6th td.\ TlVl.

1 See Mortimtr v. U'lV.,.: ,

'..!

W. W. ".i'J7.

' TruHteo Act, l*.i:i (.".•; k "< Vi.t.

c. .">:!X »"• •''• '•'; Sni)reiiii' I"'!

„f Judicature Act, 1««1 i-t7 k !*

Vict.c. 61), ». U\ Set"!' .''tl' i"'-'

2287, 2288.
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Ill ii oiiii ri>i H|M'< itii |M'i'fiii tiiiiiii I'. .Ml iiiiji'i tiitii iiiiii

ihi' liill iliH'H lint (iilltilin nil iiDiT li\ till- |ihllMtitV in

tllllil nil ntli'l- >i:i hjo |ii||l IX Inn lilti- » Inn inkill fnl- |||4>

tii'si liiiii'iii ilii' liciiriii;;, all linii;:!) I'tli'i I wniild linv)- Im-cii

'^IM'II In Mllrli nlijiMiinii '{{ l| lijiil In iii hiki'li li\ ili'|iiiti'|-i-|'.

\\ null II \. Iniiinilli. L' » <lrillllx ( li IH.*., I>7T.

Ill \./-'-ii \ h<ji„. N r IJ. (till ;;;ij. it «iis ImI.i in

I^Mt. liy I'rnlHlfnnI \ ( '. llint ^l «ril nf nri"»l WnllM
Mill !)) ;:raiiii-il n>:niii«i n |iiii'i linxrr in ,i «.nli fnr s|H'i'itii'

|>i rfni'iMnii) •'. iilili'sH ii wi'i'i' olnw II li\ nl1i)ln\il llini tli)<

Mii<l"»r'«i liiMi wn» iii»iiniritiii. /'.
/ I'lumlfnni \'.r.

:

"Tliix is ilic liiMi n|)|ili< ntinti nl tlic kiinl llinl lin« < niiit>

llllilfl- 111^ llnlirc. Till- ltinjnril\ nf I lie rnni-H rilcij Wct'P

ili'iiilfil nt n tiiiii- when tlic l')ii^li>li Inu nii iln- |iniii(

«\nx ilinVi't'iii rrnin niii- |ti'i"«t'ni \,\\\ . '\'\\v hiirix sri mil

ill till- nlDilnxit tn;;i'tlii-i wiih ilii- nlli-untiniix xnlmiil htl

u iili llifin. l<-nM- iin ilniilii in in\ mi ml n^ in i he inii'iii inn

hi ijiiit iIm' Jill' isi lit' t inn, I nit in Miilx fnt- N|M'i'jlii- iM't'lni'iii'

.iMi'i- I iliiiik il iniixt »till III- nIm'W n tlini iln- lini nf a

|>l.iiiiiin' ii)tnn llif himl i^ iii«nnirii'iit I'm' his |M'n|iTt init."

Ill Win.l \. \,ili<i, I'l n.|{. );.-,(l. it \\;is hrhl thill iln>

' i|niliili|f itl|t•I•^•^*l nf the ilssiy:iii-c t'lniii tin- pni'i Inisi-I*

uiiilt'i' n iniiii'iiil t'nr >nli' nf laiiil \\n> i'\i^ili|c ninli-i' a

uril nf //< ( / fill ins a:;ainsi ilii' lamjx nf smh assi^m-f.

Mill llif |Mirtlia><-l' ai a >hci'il1"s sale nf >mh iiiifi'i'Nl

".IS I'lilitli'il In s|MM'ili( prrfnt'iiianri' nf |hi' innlra<l.

Till' <aM- rami- up nn ili'iniii rii- ami was <lcriilt'il mi
ill-- sin.n;;ih nf lilt' Kfvisfil Siaiiilis nf Uniarin, lii. t;j,

-. . :.':.. ill I.SiU.

A iniiti'ai'i nf sale was mailr fur |ii'n|ii'i'i \ the |ii'ii'i'

'"iii^: jiaifl hv insialmciils. ami. llii'i'f hfin;: a mnrti.>au:t'

'Ml tin- |il'n|M-|-|V mil vi't lillf, the vi'lHlnf was In ;;i\c ihi'

\'hilci' II hmnl nf iiiih-iniiii.\ in ri's|ic( i nf ihi' tiinri;;ayi'.

\ iji'ifcc was inaili- al ilic snii nf ihr \rii<|nf, Uty sjiftilii-

^i^^m^ ^^^r?w:;YV :^:f ^ :Xx
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•.-|/. riKH t HI III

|Hi riiriiiiiiii '. on iIm' iiikIi riiikiiiu of tlif |>|aiiiiiil, ili

>i'l|i|or (I'l llril HI llic iI'M llT. l4i |l|'oi lire ,1 |'l*l>-il<M' o| ij .

I'll.llU)' of tin- lliorl (iiiUr. .Ml<l IIh' o\i'Ii|||i' illxl.llllli II

Ui'l'i- oliii'lt'il lo Ih- |i.iIi| llilo llli liilllk «lllt|i'i t III I'll

fiiiilii'i oiili-r of ilic I'oiiii It n.ix Ill-Ill, oil ii i|iii«i i..,,

•«l|li<.ri|lli-lll l\ ,lll»lli;; .I" lo IIh' I'lll'i I of ||||« llliilfl I. ik Hrj

III, II llli' |H'i'ronis)iiri' of ilii' iiiii|i'i'i.il.iiii; Uii« iioi

llllloti |i|l'l I'lli'tll lo llli' IMVIIIi;: III of llli' l||olll'\
,

lull w f-

,1 ioIhIiIioii jili'i I'lli'tll lo ||«. Imiiij; |Mil| Otil lt'"ll-n,: V

II ,1,1. . i:i liriiiii « «ii ii't

III IU„,lliilti, \. Willi,, I. 10 I'li'r. IJi'|i Mill I.."I

illl ;trlioll N\H« liroll',;l|l ill llir <'li;iliriT\ |M\i»io|| lo ..I.

lain «|M'rillr |M'rfoiiiiiiiiri' of A iini'iiiiiii ii. i'i'i>iiir oi I'l

• hi iiiii(;i'«. Ii \\.ii Iii'IiI ilmi ilir HiM'iilii iii'ifnt'iiiiiiii i •<!

Mill Ii a ro\i'liillll loiihl not In- i|i-rl'i'<-i| iiliil lliiil tlii' ai li''>'

ua'<, fill' ill. II I'l-axiiii. i'i>.ill\ a ruiiitiioti \i\\\ arlioii, ,ih<l

till' ill 'fi' I II la II I wao I'liiitli'il I" I III- III III '111 of a |iir\ imi i. >

'I'liiw I asf \\ as riiiiiiiHiiti'il ii|Miti ill I 1,111 1 \ .
Jiili II -.

rj I'lai l!)'|i I |:t. ill u liii Ii ISo.mI * li. saiil In- iliil imi .ih.,

jji't liri' a|i|iro\i' of I III' jirart ill' ill Ifiiniliinii \. Hi// mi. it

it wao to III- i'i'i.'arili'i| a^i of iiiiixi'i'sal a|i|iliral imi II'

llioii^lit ili;fi if till' |ilaiiiiin \>as Mot i-iitillctl to till' nil. I

III- axki'il for. ilii'ii' slioiili! Im' a iliii-ri attark n|Miii ili.

|»|i'ailinu» li> ili'iiiiiri'iT iinlfss in a mt.v lii'ar ra^r. -.ii' li

a'«llial was. Ill llii'«iaw, I'nisi i \ . Inli iiiim , « lii'li- I li'

lilaiiiiilK riaiiiii'il >|)i-rilir |ii'i'fiiniiaiiri' of a roiiiiaii '

•<ii|i|(l\ ilii'iii wiili milk fill' a rlii'i-si- fai toi > ii|ioii ri'iui <

ti'i'iiis aiiil. ill till' allri'iial iM', ilaiiia^r>, .mil tlir ihl' :i

ilaiii a>ki'il for a i rri illral imi of i lie roiilrai I. a jiii',\ iiuii'.

was sti'in !« oiii li\ till' .Masti'f. l(o\il <'|i. saiil iliat il ili'

niaitri' liail roint' liifot'i' liiiii in tin- tiisi insnuni' Ih' 'I 'I

iioi kiio» llial III sli.iiilil liaM' ai ;i'il as thr .Masin li.. I

ijoiii'. Inn III' iliil not I li'ailv sn. ihal tlir Masii'i- » >

w toll;:, aiiil llii'ii'foi'i' aniriiH'il liis oi'iii-r.

If iiinli'i' i; sn.. I h. lui). till' roiii'i ailjinliraii's ii|. ' i

till- i|iirsiioii of litli' lii'iwi'i'ti M'liilor ami |iiiiilia^' i

.

ami ilii'i'i'is liii- |iiii'i'liasi't' lo rairv out his rDiiirari i

till- iniiiliasri' llli II fails |o cativ out tlir loiiliatl. ii >

iiiiiii-ri'ssat'\ lo lii'iii^ an ariion for s|M-rillr |)i'i-i'oi'iii..M
-

of the rout fart. I In' i'i'i|ii isiti' I'l-lii-f nia\ Iw hail on im '

of niniioii for !ia\iiii'ni of tin- pniiliasi- niitm'\. m <

ili-laiilt. a ri'sah'. i-ti .
/'' rmi,,. |u |M;. (int. :t;{ i

|ss ;,.

T*y^ f
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N\ hiH' .1 •liiiiMiii'i I* I, (Kill 111, I .i.iii III! (I I 111 1 l.iiiii

fur' H|H'I llll IMlflll lllllln •' nil I III UIoIIImI 'I ini ojH 1 llii

.lUI ••••IIHllI , It !• I'llitMyll if III .lll\ .I'.llil I iif IIm' 1 .i«i- lilt-

Ill. I Hi I lit IIUI\ Im- llll II |l <| 111 .IIIIM I 1 III ? ) <H. ,M/ . / .|/ \

\ |f«li|li>l i|i\l«ii| 111- |i,il i<.|iilr III (III. I fill «.ili-

Sliiiiil\ .ifiir lii« iliiitli, ,1 liiiiiilh '•nil vt.i-* iii-i II nil ij

III I III' 1 1)111-1 if I ii.Mii 1 1 \ Ml 1 : 11^1,1 1 II I fill' llll- .11 1 III I II I '•I 1 ,1

I lull I if llll i'«t,iii' 111 w llll li -ml I III' 1 1 II -I I I u ,i. .1 ill 1 1 II

il.iiii III llll- -nil .III mili'i ».!« iii.iili |.ii llll' .i|>|iiiiiii

nil II! llf .1 ll'illMI' 111 llllllil llll- .is-il- III ('.III, III. I .lllij

-ill ilif I.iihN iIh'I"' \fii'i- llll- 'li'.iili llf .1 ii'iiiM'i .i|i

)iiiiiili-il iimlri- ilii» mill r, iln- .luini- nt iIh' iin«.i.i m
<'.iiMi|.i. wliii li.nl in.iii.i'^i-i| llll- i'-i,iii' fill llll' llll I'.i^i'il

i.ii'Uir I mil llllllil 111 llllllil ill,' .i-srl- .Hill in.iUi- -.ili'-

vv I! Ii llll- kiiK" liil'ji- ,1 ml I I llll nil i-i f I In- I Ill-Ill- .llll!

llll |i.Miii-- III jiii'^liiinl li W.I- lirlil ill, II »iii li -ali-

I'lii' mil \mi| .iml wuiili! In- i-nfuti iil nr iii.i ,ii • iilin;;

.1- III llll- t'lillll .l|i|ii';ll'i'i|. in \ li'W llf .ill llll- I i|-riini

-i.iiiii-. Ill III- |iii>|i<-i-. .Mill ,1 (III ii-i- v\.i- III, nil- liir llll' |iiii-

• li;i»t'|- ill |-i'-|M-i I llf lln- -iili- ill i|iii'-limi in lliis rii-iv

>//./, 11. )/ \. 7 ///« I , I;! <ii-,iiir- ell, in.!.

W lii-li- .\ 1 iillll'ilrl fill- :i -illi- llf ,111 ihfiilir- i-»l,ili' li,ii|

li I'll ,i|i|il'ii\ I'll li\ llll' <'mill. il \\,i- liiilili-n iinm-ri---;ii \

,

111! llll- |iiii-|iM-i- llf iiliLiiiiliii: ii ili-i I'll' till' -|ii'i iiii' jiir

linin.iliri-, i-illii-i- III ;illf;;i' ur |irii\i' timt lln- -;ili' \\,i« ,i

|iiii|ii'i- iiiii- iiihIi'I- IJiIi \iii. <li 7".', nm \l,lh,,uihl \

',11 n I . S «i|-i|lir- t 'h. •J!IU.

I III III mill > nit II II I \ III I h I I I I
,

III ;i -nil li\ llll- M-iiiliii- fur -|ii-ri||i |ii<rfii'-iii,iiii-i-,

'lull- llll- \i'lli|iil' i- iil'ili'i'i'il 111 i-Xi'iiili- ;i ili'i'il, ,iiii| lln-

M'liili'i- 111 I'M-riili' ;l until i:;i:;i'. simlih , finin lln- i-n-i- nf

•/ A .((/ \ . h'l I il. I
(
'h. I'll i.'l(>. I Imi il Willi III III' i III

I

III i| 11 'I'

ili-i'll ;i |Mi\M>|- llf -,ili> ill -III h lmi|-l;;;iL:i- .iml. 1
1 II III II

. if

'

1 i|i-i-i| im-i-i-l\ rmii.iiiis i|ii;ililii-il riiM-imni- w Im-iIii-i- i Im>
• 1

iiul'i^;||;.|. -Iiiiiijil iii|||;||n ;iii\ iilhi'l-. Wliili',! 1 1 1 lilt i;: ii;i

•.<' Iii'i'ii -I'liji'il li\ ,1 Mii-ii'i. ;iiiil Mil' |iiiii\ mili'iiil III

'
\i I nil' il iilijiTis 111 iis rm-iii. il is mn ;i |ii'ii|ii'i' in<'ili- uf

' ii-ini; sih'h iiliji'ii imis in i-ffiisi- in i-xi-iiiii' sinh mmi-
.11:1 ;il|i| 111 i-\i'rllli' ;i lln i|-| VilL'i- il i it i-ii'ii I Irnin ll m-

I

%
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\Vllc|-i' llic i|cfcl|ilillll> «*<'l Up il (li'l'cnir li> .1 I'll!

wliicli if ti-iiiil)li' wixilil liavr t'Diiiii-il siinirifin ^iiiiiinU

flip ilii'ir- liiiviii!.' liiki'ii >iii'iis III si'i iixiili' ilii' iiiiiiMiii lull

wllirll it \\iis now .siill;;lil tii rllfnrir li.\ II sllil fur s|iiMil|.

|irlfii|lllilllri', lull llilil Mill •jiilli' Ml. i lllMill;rll I ui'lVf Mill >

llilit cljlpsi'ii sjlHc llic ilrl \\iis liiilli' wllicll llirv i|l|i-

tiiiiiril. iiml wliii'li il wiis ^Ih'WIi iIh-v IiihI iill iIh' \vliil<

I n iiwjiic III', ihf rmiii iiMili'i' llif ciiTiimsi;!!!. , V

iinlriTil ilii-iii III |i;iv ilir -iisis iif iIh- Mill. !////</ \

(tshinul, r. \-2 (ii-iiiil's Cli :!l<.t.

Ill llicrjlscuf I/k.n.mi/iV. 'I'lllsl tt l.uilii ''<).. II (Irillli »

("II. •_'(U. llic plllilltitV Wiis i|t'pri\cil of mslN lifiilllvr m|

IllisriillilUi'l ill I'lillrtMlill^: fl'iiMI till- ill ffll<lillll tlir I'lh 1

tllill III.- Wils ill piissrssiiill iif tlic p|-iiptM-|V wllilr cliliniiliu

riiiiipciisiilii)ii ft- nil till' ili-friii... Ill fur nut li:i\ iii^^ Im'i'ii I< t

illlii piissfssiuli

III limn II \. r,niii>li'll </ '//.. 7 IM!. HHil.i l.'ili. ii

\\;i Ill-ill I Inn in n niiIi fui- spi-iilii- pi-ifurnniiiri- li.\ i

\i-lli|ri- ili:nilisl Ills M-llilii|' ., I 11 pi'l-siiii III w hum In' li;nl

SI I III iiftiM- imiri-ini: III si'll III I III- plililllilV. tin- ilrlVlnhllii -

iniylil si'M-i- in llirii- ili-l'i-iirr mill i-inpluv scpni-iiii- suh,

litrs. iiiiil i-;irli \\:iN i-iil it liil. u!i ilisniissjil uf tin- I till w ii h

rusts. Ill l;i\ il si'p;ll;llr Mil. I'llis W .|s I In- ili-iisjuli ul i 'm

.M;lsli-|- ill ( "iiilin rI-\ .

In rlniirh \. i'lill., il ill.. ;t O.I!. 117. it wii^ In

M

lli.'il till- ( "uiii-l liiiil iiifiMlirliiiii III iiniki- ;i ili'I'i-iiihiiii \<.:\

rusts in 11 snil lui- siinilir lirl'lul-nnilnr lliull;:li till' l>:i

shuiilil 111' ilisiiiisscd. if tin- iiriiinis|,iiiri-s wi-ii- sinli ;i- :

w :ifi-;iiil lining lliis, ninl. wlnir lln- .linl^r uf liis| ,'i

sl.inii- Iniil ilisniissi'il llir ;uiiuli wiliiullt rusts, lull Ll.M'

t III' snlisi'i|nciii pun I nisei- his lusis iiu;ijiisi liis cu ilil. ii

• 1,'lllls. jilllliilluh nu issllr \\i|s I'ilisi'ij lii'l\M'i-ll till- lit !• I

ihiiiis. il Wits hi'lil ilnii III- li.'iil jm-isdiiiiiin lu nniKi' ^ '

urih-l- ill his ilisrl-rl iuli. W i I II wllirll lIli- ('uiirl wulljij II !

illlrrfi-l-r.

In \ililiitiiiiii \. Shi'il . i:! (I I'M Ill's ( 'h. (;".i-_'. n pun li:i- i

uf iTiil i-siiiii'. paiil :i piiiiiun uf lln- piirilnisi' inuiirx <\-^\

in;.: lln- lilVl inn- <^^ lln- \rinlui-. ninl, nfli-r his licri'ii-.

p:liil till- liilhillri- lu his pi'i-siiinil I rpl-i-sciiliil i\i-. Nuii' -I

lln- In-ii's ni i;i\\ \w\\- inf.ini^ Imi lhr\ frfiisnl III I \'
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(lite il r<i||M'Min< I' In tilt- |MII'<'liilsr|- W llii tilctl .1 Itjll

;i;;iiiiiMi ilii- ii'iil iiiHl |ii'isuiiiil r<'|ircs<'iiliilivi's f<> ispci itir

prrl'tillllillMf. 'I'llf rtimlinl of llic |M'|siiliill ri'lHrsclllJl

ii\i-s uiis slit'wn Id Ii;im- Itccn tiirrrrt iiinl ilic ('miri, in

lllllkili;; I III' •Icrri'i' iiskol I'ur, nnlrlT;! i he |il;iiiiiin' lo \n\\

llli' IK-rsullill rc|tlTSi'lil,iliM's lllrir cnsls. 1)111 ^-lIM' lid"

lilililltill's llii'ir nisls III' llh' sllil ili;ililisl llir lii-il's ill l:i\\ .

mil il^ililisl (lie i-siiiir iif lllc MMnliil'.

Ill 'I'isiliili \. Sh'iills, 10 (ii-iiiii's Cli. L'TI. w lii'ii' I III'

|)iii-rliiisfi- lilt'il il liill, iillrpiii;: lliiil his mmmIih- ruiilil ikiI

lljilki' it ;>iiiitl til II- III I III- lilllil ii;;l'i-ril In In- snlij. lull, ill'li-r

liriii-iii;:. \\iii\i-il llii- ri -i-i-iiti- iis in ijiji'. iiijinil l iii^: llu-

siiiiii- III III' ^(iiiil. ilii- ('iiiii'i ill ilii- lii-iiriii;;: i(i-ili'i-i-tl liii-

|il;lilHin' III pilV cnsls. "'riic nlilv rilllll lllill filll In- illi

|iiiii'«l III Mr. Sliiii-i is. Mill- ili-t'i'iiiliiiii I. is lllill he I lid iim

lii>rn|'i- III- rn|||llli-ll< Til I hi- ilrlinll fnr I lit- |illl'rlli|sr liinli)>\

nllVr In |i|-iii|llri> illl Illistrilrl. lull llii- |iliiillliH shnlljil

iiiiiiii-iliiilrlv h;i\i- siiid. lllill hi- wiis it-ii(l\ In |iii\ iln-

liiulirv nil ;l '^uitil lilji- Im-Iiil; shi-\\ II. whiili Wnlllil liiixi-

lii'i'll illlilM'iliilKdv limn- lirl'nl'C miV ins.s n|' illiy rnlisc

i|il('llii- hihl lii-i-li ilirlll'I'i'il."

Whi-ii- il liill |iiii_vi-il Illl- s|M-iilic |ii-i rnriiiimri nf iin

.luri'i-ini-ni iiin lisii illl iiijiiiirl Inn iliiilllisl Wiislr, W I til

Illl ilirnlllil nf Wiislr i f iinillit I i-il. illlil ihi- rmil'l Wiis cil

o|iiiiJnM ihiii lilt- iiliiiiiiirrs ri-iin-ijv iis in ilic wiisic

\\||> ill lilW. lln- ili-tl'i-r Wiis niilili- wiliiiilll insls, lln- nli

liMiinii In lln- jni'iMJiri inn ii|i|M'iii-inL: liv iln- liili iiml imi

ii'inu Tiiisi-il iiiitil illl- liriiriii'.; nl' iln- (iiiisi-. Tin- nlijic

!in|| In illl- jlinsilici inn llli^lll llil\c licrll l:lki-ll liV ilr

llllllTi-l', iinil. whili- illl' nntissjnll In Illki- lln- nliji-r| inn li\

liiiinriTi- liill iini iirii-ssiii-il\ (ii-|iri\i- iln- sin ri'ssfnl ih-

!'lli|;ini nf ihi' .n-ls nf | hi- Sllil. il \\ lis lli'\ (-|-| lii-lc-ss ;|

' il riiiiisliiliri- i>\' rnlisiili-rilliii- Wi-ii^lil. The lilse nf Hi lih

* r.iiilliiiKl \\;|s i-efi-ri-eil In iis illl eXjiress illllhn|-i|y lllill

Ml viieli il cjise llle ilei-n-e siinllhl lie wilhnlll cnsls. In

' iic lesiill, I here flire, the injllllcl inll W ;ls cnli I illlted il ml II"

' "^K ;:i\eli In cil her Jiiirly. Ilunn \. I.iiii l(l>i^. II

I MMiii's (
'II. i:!."..

Ill III Illl II \. Wiinl. s (Iriini's ('h. :i:!7. wIm-ii- ii imr
' liiiser nlijech-d In the lille nffeli-d \\\ his \i-|idnr :llli|

!' fused In |iiiy llie liillilllce t\\ llle |ilirclli|se nmni-N. Inn

iillililied in |inssessinn nf llie |ireniises. iind llle \endn|-

I I
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liiHii;;lil fjci iiiifiii III tiTiivcr i lii'iii. I'iilsflv tlniviii^; iln'

|iii_viiM'iii of i»iiii i>l' I he |iiinliiisi' moiH'V, I lie ininliii^ii

Wiis lii'lil ciiliilitl III I 111- coMiH (if ii suit ill i-qiiity tn n-

sii;iiii llir iicliiiii (if cjccl inciii iihil iiiiiipcl s|M'(ilii- [in

fiiriiiiiiirc, iiiitw itlisliiinlin;: tin* vt'iiiloi- iiiiuli- mil ii hhkiI

liilc w lii'ii ri'(|iiirrii iiv llu' rmiii.

Ill \ iiiiW iiiiiK r V. Hdi'liini. 11 (Ji-iiiil's ("li. KiT. i Im>

vi'iiiliir iif ri'iil rsijiic linviny: dinl licfini- ihc (iiiivrviiiM •

nf |irii|ii'!i_v iiv;ii'ri| III lie sold, h-jiviii;; iiifiiiil lii'ir>. iIm

lilircllliscr. ilislcinl of |iliirfcirni;i lo cllfnrrc I lit- riillllM.i.

ilislillllctl |irin rciiiliy:s ill liiw III ITciiMT liiirk lllr |illl

clijist' iMHiirv |iiiiil pjirilv III ilii' M'liiior iiml piiiily In In-

iiilminisi filling, w lii'rrii|inii :i iiill was IiIimI liv iIm- ri'|iii

si'iitiilivrs nf till- M'liiliiis, scckiiii; III ri'siraiii ilic aiii'm

ai law ami fui- s|i('rilir pi-rfnriiiaiirc. Tin- ('niiii mail'

the ih'cri'i' as asl^i'i! ami nrilriril ilic ili'fcmlaiii in p;iv

riisis up III till- iii-ariii;;.

Till' nili' wiiirii am liiui/.i-s ihr payim'iii mil nl iIm

I'sijili- nf llif riisis nf all parlifs iiiii-rrsii'il in nliiaiiiin:;

I III' rniiNiiiniinii nf a will ilni's mil iipjdy In a ( asf w hn.

a plllrliasi'l' li'fllscs III riilllph'lr lli> plll-rliasi- nf lamN

frnin a prrsmi ilaimiiii,' i il Ic iimlci- smli will, iiisiiili.i

case ilic piirrliasiT. if iIh' (jiirsi imi is ilcciilcil auaiii-'

liiiii. will, as ill niilinaiy cim's. Iiavr In pay ilir cnsi^ ,.i

till' lili^atimi m-ri-ssary I'm- nlilaiiiiii;; iIh' ili-cisimi nf ih.

('mirl llpmi lllr iilU'Slimi nf lillr. Smith \. i'nh iiimi
.

I'l

Grant's Cli. ."07.

W'liiM-i' a vciiilnr Iii-iiii;liIii rjciliiii'iii ami iiiriiril iIh

heirs nf llic pui-clia.st'r mit nf |in.sst'.ssiiiii. Ill- was lii'lil !

liaM' ilisalilril liiiiisi'lf frmii rnmiiii; m ilir I 'miii I'm- spf.

lir pi'l-fnniiailri'. ami rmilil mily iln sn ill nl-ilfl- In liili.l

llifir iiiiri-i'si ill siicli inaiiiifi- as m itimIci' llir pinpii i \

salralilr. liiiliT smil linimisiami's, iln- |ilaiiilil1' li;i\

iiiji jilaci'il liimsi'lf in a false pnsiiinii li_\ i-casmi nf pi •

eeeiliii^s ai law. I he Cmiri deprived him of his cnsls !i;>

In ihe deilee. lull ^a\e him his rusts slllisetpieill ihelii"

ll'inir \. rnshioii. I'd < Iraiit's Ch. .MS.

Ill 'liinili V. Willsli. •_•! O.K. ;{(»!». cnsts were Willi

held friim the defemlaiit. Iieiaiise he liaJ misled the plain

tilV as In his pnwer tn make the e.Ki-harijie of lands |n t

n

fnne whirli I he aiiimi was Itrmiiihi. and declined In pn
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fol-lll Ills rdllll'ili'l, (III ^I'ullllils siillli- of wllirll WiT*- nil-

ti'Ilill)li>, illlil illso illlcp'il fl'illDl wllirll III- t'ilili'il |i* |i|-ii\f.

Ill iiii iiciiuii for s|HTilic |H'rfuiMiiiiii(c hv ji vciHlnr.

wlmsf tilic wiis III till' kiiii\vli'i|y;i' nf I In- iiiiitliiiMf a

piisscssiifv Kill' III' loiiy; siiiiMJin^. in ritiifnriiiit v with a

family aiiaii;:i'iiiiMii, aMi|i|i' |iriMif i Iiiti'iiC having; Iicimi

(tliTi'il lii'liiii' ariiiiii. till- M'liiliir hflil iMiiitli-ij ii

his iiisis nf afiiuii. ami nf |ii-i»\iiij; his liilc in ihc .Ma>

|i-l''s iilliri'. Ihliiii v. Sliiti I III.. •_'! Oiil. I!. W,

III a Sllil fur s|ii'cilir |liTfi>llliai|ir. I hcilrfi'mlalll SI -I II |i

iliai ill)' ri-asiiii lii' liail rrfiisnl in rniii|ili'i(> till' a^ri'i--

iiii'iit was ilial III- liail liri'ii iinliiri-il in niii'i- inm ii liy

ci'iiaiii misn'itrcscnialiniis nf tin- iilaiiiliU' wliirli lie

I'liiirt'ly failfil in |iiii\ in;;, alilimi^'li iln- Masiir ri'imi'tcil

that a <ri»nil titli' was tli'si slii'wii in >nii Th
rli'i'. nil flirt III'!' ililTitinlis. nnlcrcil till' i-nsts |n In- |iaii|

liv tli<* ili-ti'iHlaiit. not'.. itlistaiiiiiii<.' that tin- hill rnn-

laiiii'H icrlaiii stali'iiii'iils wliirh it was alli';r"'<l vm'I'i' imt

riiir ami had iml Imtii pinvi'il. thi' Cmirt hcin^ nf n|tininii

tiiat such slati'iiiciits iiail imt any mati-rial iK-ai-ini; ii|inii

till' case aiMl that a suit wniilil have Ikm'ii iicit'ssafy with-

out ri'fci't'mi' tn till' '|iii'sti(iii nf til If. /'/(/// \. I!li::iinl.

•_".» < Irani 's ("h. U\.
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TAUT V.

INCIDENTAL MATTKKS.

CHAPTER I.

(ONDITiONS OK SAI.K AM) I'AKTK.'ll.AKS.

§ 1184. Thk conditions of sale subject to which

Iiinperty is soM coiistituto part of the contract. The
wurtl conditions thus used, and often as used in con-

ucction with contracts, is perhaps unfortunate. It is

t'<juivalent to terms, and does not import that the terms

sii described are true contlitions precedent or sul>se(jueut

at law. Partiitular conditions of sale arc considered in

several other parts of tliis treatise.' But the general

piiiuiples upon which the ( 'ourt acts in construing con-

(btions will l)e here briefly stated.

§ 1185. In the first place, the circumstances con-

nected with the title and character of the property are,

of course, in the knowledge of the vendor rather than

of tlie purchaser ; secondly, subject to any stipulation

to the contrary, the legal right of a purchaser is to

have a good title, according to the rules laid dcnvn in

the Vendor and Purchaser Act, 1874, and an estate

free from all iuc^umbrances.' It follows that conditions

tending to give the purchaser less than this are in

Condi-
tion^ part

of con-
troct.

H.iw
re£;ardcf1.

' K.ij. §§ 1045 et sei/. (rescission),

107G et sell, (time), 1239 .iml 1287

- I'hillips V. Caldchiii/h, L. R. 1

(compensation), 1323 (title). See '^- ''• ^°'-'' ^"'OU'^' ^'- t'tathn; M
also St. Leon. Vend. cli. i. s. 2. Be.iv. .it p. 388.
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lostrftint of ii legal right.' It is /<//»/(') furii' the 'liiiy

of the veiKlor ti) di8<h)He all that is ui'.ortsary to pioti rt

himself, ami not tho <luty of the purchaser to muki-

im[uii"y before enttriiig into a ctm^ra't, ami thi-< i> >n

whether tlie .sale he by jmblie aintion or by jirivi.ti'

routract.^

§ 1186. Proieedint; on ilifse prin< iphs, tlie <'niu!-<

have heltl that it is imiimbent on the ventlor to exjinss

himself with reusoiialth' <h'arue.ss, an<l, in the .ase of

sali's by aurtion, .so to state \m plans, parti' uhirs, mihI

eoiulitioiis of sale as to ronvey clear infoiination '>

the class of persona who ordinarily fre<iuent auction-*
'

If the vendor uses terms reasonably capable of it'is-

construction or ambiguous words, the purchaser is not

liouuil to take on himself the peril of aseertaininu ''n'

true meaninu; of the statement,' but may j^eiierally

construe it in the manner most advantageous to him-

.self
:

' and it may be gathered from the case of T<ii/I>r

V. Martiii'liili'* that, where a comlitiou of sale is sk

ob.scurely worded that, taken in connecticm with the

particulars, it is likely to mislead an ordinary person

as to tlic nature of the property, the Court will on tliut

cround alone, ami even on the argument of a sununnn-

to vary the certiticate as to title, discharge a purclia-cr

from his bargain.

' Aa to Liiii'Ulious liredudiir^

inquiry a-^ to tit If, st'c Junes v.

eiiffnf'l, ''. Cli. 1>. "T'.l; Wn'liMI v.

U'./'/(, I.. I!. '.I Q. Ii. .".IT): iuiil in/i'i,

- iiV W'/iitr itlid Slnillt't I'OKtnut,

[Isiifi] 1 Ch. at ].. Ctl, -.1 case of a

sale "I' leasehoMx sutijfCt tn unerous

cdvcnaiitf. See, too, lit Ilatdicki:

<(„'l l.ijiskrs Cviifmet, [V-iOl] 2 Cli.

!;•;•;; Hotie v. lluksMIrr,^:'. Sn\. .to.

L'HC.

' Oihsui, V. il'Kste, 'J V. A: C. C. C.

5f_', .".")S—55!": Di/hs v. llh/ce, 4

lliiiK. X. C. Hi.j, ITi;. See, t.' s yr

Lord WcMllitry in (nnlinyl'ii v.

>'liiisfl){>roti<i!i. 4 De •>. F. .V f. c

\: .'!8I.

' Marti,, v. Cvller, :! Juii. .v 1..

4WJ; Orwrcs v. Wilsuii, '.') I'l.ii.

li'.K). Cf. T„rrii,n' v. U-lt..,,, I.. K.

8Ch. 118.

• ."i'-atun V. Majip, ~ Cull, l'''-

See, toil, Ueotjheijaii v. C'l'iin"'''!, "^

Jr. Ch. It. .")!t8, liO;;; <lar>li,iu v.

Tttle, I. U. 10 ('. L. 4';0.

' 1 Y. \- c. c. c. <i-,8. cr. ./...'»

V. Ilimmer, 14 Ch. D. "iss.
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§ 1187. Tlie iftsi; ot Ti'ii'iiur V. Dnliim ' aMuitl.1 u 7v.i/„;i,

uotaldi' illustration of this j>riinij»lc. Thirc tin' mlvoi-
^'

tiscfl partioulara descrilwd projKTty uhout to Iw oH'onil

tor Halo an an almolute imnu'<liat»' reversion of a fri'ehold

estate, to fall into posHCHsion on the tleatli «)f a liidy in

luT 70th year, and no fonrlitions of siile were issueil,

liiit just hefore the iiu« tiou the aui-tioiK er's rlerk read

out from a nmuusi rjpt a string of i-onditioii-*, in one of

whii li the property was .stated tn lie suhjett to three

mnrtga!J!i'.s, and it was stipulated that the purchaser

sliouhl take a ronveyaiici' sulijirt to them. (hi the

pun liiiser proving that he houglit without distinrtly

hearing or understamling the effect of this ennilitinn,

it was hold liy the Court of ApiK^al in Chaneery tiiat

he was entitled to have the eontraet re.seinded, on the

ground that the dcserijitiou in the particulars was mis-

leading, and the omix was therefore on the vendor to

show (whieh he failed to do) that the purchaser was

not actually misled.

§ 1188. Again where, on a sale by auction in four

lots of leaseholds in Liverpool, it appeared from the

jKtiticular and conditions that three of the four lots

were held under the Corporation, upon who.sc leases

tliere is usually only a nominal rent reserved ; and as

to the fourth lot, the partiiular stated the rents at

which the houses compri.sed in it were underlet, ami

tliai it was subject to a mortgage for fjOO/., hut by
ail aicidental slip neither particular nor conditions

nieuticmed the fact that the lot was subjc<t to a ground-

lent of 4:i/. 17v. (')(/.
; upon the purchaser of this lot

ipjilying to be discliarged from his purchase, deposing

that he had bought under the belief that the property

was not .subject to any ground-rent, it was held that he

was entitled to be dischari-od with costs.'"' "The real

,1m, , s.

J'tJIDIH I .

' ' !•!. s r!i. 1111. (!'. /,V .!;..;/•/. Is!: 'r> ]

1' I'll. 1). 'J70; and ilistiufiuisli - Janes

IH'iih.,-;/ V. Keens. [VMM;] 'J
(
'h. 175, .jSS.

V. lihniiiir, 11 C'li. 1 >.

^
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i|in'.Hti.>n, I tliink," «aiil JoH-fl M.I{., "is, Im tlii.-« n laii

p.'irti('iiliir ; i« it one in which a |»urihaM«>r is tnM wlui

h«' ha« til liuy, m» an to ennlilo him to fonn nil idci u|

the viihu' of tlie thing to Ik' {lurrhH^iMl. . . . No (luiil.t

thi' iiunhuHir, if h'' had Item a rartful piin liasor, wnuM
have ini|uire<l. Hut is it for the vendor who mentis miu

Mieh a Htatenieiit a« this of the nntiin- of the pio|i. itv

to Hay that the iiunhaMer only was (areiess ! I tliink

the vendor al-o was i areieHM. It <aiinot lie said to h. i

fair mode uf drawing a particular nf side <>{ leascliuM

houses sulgect to a ground-rent of 4.'}/. a year, to -a\

nothing ahout the rent."
'

§ 1189. So where there was an ambiguity as to wlii. h

of two h'a.scs was referred to, the purchaser's cmiHtnii

tion was adniitteil liy the Court, and tlie hill disnii«s.(l.

So a condition that no title should lio called for prior to

a lease was not held so explicit as to preclude inipiirv

into dealings with the contract for the lease which hu'i

taken place prior to its heiug granted.' And where ;i

veiiilor selling a reversionary estate .stipulated that a

statement in a ilecd of IS.'IO that a life annuity liid

not i)een paid for eight years, and a declaration Ity tin

Vendor that no claim ha<l hccn n>ade on hi:n since 18(1,

and that he believed the annuity had not been claimed

for the last twenty larH, shouhl be conclusive eviden..

that the annuity hati determined; and it appeared that

the annuity was granted by a ])erson entitled only in

reversion, and was granted for the life of the survivor

t if four persons; it was held that the description of it

as a life annuity was likely to lead to the belief that

the annuity was for one life only, and that the omis-ion

to state the facts disentitled the vendor to specific per-

formance.* And so, again, where property sold was

' 14 C'h. l». at pp. 591, 592. Sec ' T)ry»'lale v. Macr, 2 Sm. \- Git.

tihenrd v. VtnabUs, 15 W. H. 1M<!. 025, aflirnied 5 De G. M. 4 G. 1' :i:

3 Mcle, V. Ihbrl,on, 4 De G. M.
'^- ^'oghegan v. Connolly. H Ir. •

h.

* (!. 787. R. 598.
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(l«'wril>t'«l jn Hiilijort to arti>!(>M ,,( a>?ri«omoiif, licaririi;

J.ito IH04, fur H Iciisc t'(»r four liv. h ami orii' )• ar, aii<

in fact the toriiH of tho aj^rtTiiifiit wcr.' such lh«t tin'

livtM wcri' not iiamcil until 184r), thin wa-. < .»iiHit|, rt'»l ho

aniliigiiuu-i (IS to amount to an oliji-ction t<» tin [KTlortn

allcf of till' < olltrart.'

^^ 1190. In /'/n//l/'s V. C'ltilcl. .i;//i ' til.' plaintitf .on- /

trattcd to buy a hoiHc, dc-crilMd in tin' |i irtiiulars a>

Mil
CaU-

a fri«>liol<l nsidfiKt',"' Mulijri t to < nrnlitioiiH, ^t\w ot

iliiili wiiH thiit the alwtrint should . oinnifUi" witl I II

.oiivfyiiMif of April, IH(ii>, and no olijcifinn should In-

ttikin in ri'^pcct of the prior title, ami another provided

that if any error should appear to have l)4'eii made in

tilt' particulars it .should not annul the sale. The al)strftct

nf the deeij of April, 18(50, showed it to have l»eeu a

conseyanee n^ the property, suhject " si. fm- as thi'

same premises were .suhjpct thereto" to the (iiiispe<;iHed)

covenants and conditioii:>on the j^rantee's part contained

ill an indenture (not abstracted) of March, 1H50. it

was hehl that, the property having,' Keen sold as free-

hold.' neither of the ahov. conditions protected the

vendors from e.Nphiiuin;; what these ovenaiits ami
conditions were, and showinj:; tliat the propertv was
uniucunihered hy them.

v; 1191. The iiicliuation of the Courts to construe

conditions of .sale strictly is shown l>y maiiv other

•as.s, Mmt perhaps it is not nmre strongly illustrated

I/./WiH V. CotUr, 3 J..I1. .\: J.. I'UT; !iij,n,.,„h \. J,n,itf, I V. ,V ('.

I."'. S.r,tixi, Ody-rfiHfr V. Ta/f, I. II. I'. ('. is; ; .\,!,iihx v. LamUit, J

1<| <:. L. IllO, where mi i-.iuitablo .Tur. lOTS ; 'V„,e •,-. .V(,av//, •..". L. J.

I olid 1-

tionn

lOUhlrUril

^tri(:tlv.

iiitiTi.'.st was lieMcrilx-ii in l.iut;ii:ii;t'

wluili iriijrht naturally bi- rciwi a>

.iii|"'rtiiii^ a \v^i\\ interest,

L. 1!. 1 y. b. LV.i.

I'r .]i,rty in nut pro|)erly (locnU.l
ax " i'reehold " which is suhjeit to

riMnciive covenants. Hunt v. 'ink-
^tiit'n; j.i Sol. Jo. _'»»;,

' SmtMy V. Jtiilt, L' >ry. ,V (.r.

t'li. 70',t (KindiMsley \'.t_'. ); Jlniui/i'

V. Miiituu, ;l Jiir. X. S. ll:is (Stuart

V.l'.); Cut V. ('•veiituii, :;! licav.

378; timurn \. Ihii/„r,l, I., K. •_>

Ya\. iy(y! (coustruitioii oi' condition

as to rightii of water and eau-

imiits); cf. Jirvokm v. JJrynJalr, .',

f !', !> '.'J ;r..n^t-uc!i-h ,;f il:.-

word "covenant" in a con'ract lor

Mle) ; and see § l.i;JL'.
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Iiy any tliaii oiu- nt tht- HulU, wlipri'. oil a (wlo ol IniM

holiln, uiu' i)f the ii>inlitioiiM HtiiiulHUxl that tho i"
—

MOHHioii iinilt-r the U'tmv itiioulit Ik- lU'onieil tntirliHivi'

I'vidciHc of till! duo {MTfurniiiiH'c, or .MuHiriont wuinci-,

of any lurmh of tlu' covciiiiut-* in tlu' Ita'^i- up t" ili'

roniplftion of tlif «alc' : I/inl Itomilly M.K. lu-M iluit

llii.M londition lovornl all l»rt'rtclii'« up to tin* iliitf of tin

ronfnut, liiif not a lin'ai li iMitwci'n the contract .ml

(oin|>l»'tion for wliiili tin- It-HMor wwh outitlcd to imiIi,

ami that notwithslnntling the I'XpresM woids " up to ih.

roniph'tion of thin Hair."
'

§ 1192. Aj^ain, where oni' of tin- conditions h|i|,u

lati'd tiiat nil olijcctionH Mhoidd hr dcliviTcd within

fourteen dav.s from tin- delivery of the alistract, an.

I

jiiiotln'r tliat '•
if the puiclia.>*cr shall fail to coni|il\

with these eontlitioiis liis or her deposit shall I'e tin ic-

npon iietiwilly forfeited to the vendors;" and alter tin'

e.xpiratioM of the fourteen days the purclnwcr delivcrd

an olijc(;tion showing a fatal defect in the title; tin

_'roiihd ujion which the majority of the Court pro-

ceeded, in liolditij,' him entitled to recover his depnMi,

was that the latter condition did not apply to tii< <
:\-<'

of vendors uiiaMi' to <five u ;,'ood title.'

«5 1193. Where, on a sale of leaseholds, the contlitiuii-

pin\ idcd that the pnr«ha>er should have {)os>es>i(ih "U

the 14th of Novemher. all outj^'oin"* up to that 'lav

l.cin<' cleared hv the vendors, the puivhascr wa-* \\<h\

t<< ]>< entitled to insist that an appoitioiicd l)art ot \b-

current lenl from the last (piarter-day to the Nth et

NoV(iid)er was an " outiioin^ " within the miaiiiiii "t

the conditions.' .\nil astipulation that purcha.ser~ ai-

1 to receive ''all rents and profit-" from the day ti.\c<l

.'..'11. t"lt' ;lh to till!* C:ii<r, /.'i"',|. v.

y.tu, 7 App. ("is. 1'.', ;il p.
''-.

' U'.i/..- V. rit.iHihruss, i.. V.. r K-..

IT."), ff. ,'^vi'ei- T. Ariivl'l, :i7 L'li. I'.

'.»>, whiTu W'ltiit V. .^I'lllilinifx is

(hwiix-iil. I>istiiif;iii?!i i'lii'i ''

V. Williiims, [l'.»OJ] 'J Cli. .'.i."

ji-itiiin mailc out <•( t'linr mm.

/.'/"fk V. (lihSuli, I.. I!. I '•'

1:;."..

.7iS^3B'^Vii--:.v«
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for ••<»in|)l»'ti'»u Itun \m'u held toeiititU* tluiii to .iii «h.u.

{Kition nnt from the vciidorM, on tin- l»tt« r n'lnaiuin^

ill |Mi««cH«ion at'U't thnt lUy.'

§ IIM. The Court, i oii»triiiiijr ron.lit inui tliu« -^trif fly,

will not Ity int|ili< iition oxtfiul tli' tciniH .if ..lu- ron-

ilition MO fts to (<nlaru«> iiiiotln r iMyoml wli.if it nitiiiilly

cxprcH««'«, In the mw of S.nthhii v. Ilnti,- the intor-

pri'fatioii of roiiilitiont in thii losju'ct was (ully nui-

.iiliifil. riu'if liy th»' <uiiiliiionn of .sale, the vi-mlor

agrei'il to ih-livtr an al«tra<t uinl i|filii< . a _'i)u.| titU'.

I'Mi'pt Hi to part of the t-Mtnti' artjuin-il uuihr an

iiir|o>uro, an to whirh lu' wax not to Ik« ri'<|niri'il to yn

Im\i k ImvoikI the awanl ; and l>y a HulMCjUfnt .Duditiou

it wa^ stipulated that thr vemlor should ilclivi-r to the

lari,'! <t punhasor all deed-* in his . uHtinly, l»nt should

iKit lie KMpiiri'd to produi'c any other dit'd^ than thoHi-

ill his poHse-isiun and set forth in the alHtract : and it

was held that the latter rondition d: ' not so alllrt the

fdiiinr m to entitle the vendor isint on verifying

liii alutraet only so tar a.s could I done Ky dteds in

his pnss.'ssioti, hut that the purehaser «a^ entitled to a

^'••iieral verilieation. And ho a .onditioii that rertnin

spciiti.'d de.ds oidy should l»e given ii[>, does not 'nil

till' title to he shown to that disclosed hy tlies. deed-.'

§ 1195. On the same piiiniplc of strict constructiou,

where (as commonly h;i|.(>eus) there is a condition that

:ill olij(ctiuns to the title are to he taken within a

-I'c. itied nnmher of da\s from the <leliveiy of the

ah^tiact, or to he deemed waivol, and that time shall,

in that iispcet, he of tlic essence of the contract, the

tiiii" will not lH\L,dn to run auiiin-t the purchaser u:itil

tilt; vendor has delivered a perfect abstract.'

< DllilltUJU

lilt ax
Uiliilril Uy

llliplh 4
tiiilt

Timo U<r

<I..|l%. TV
tif uiijOt

M'ti„j,,tilm, liitiluay '
'./. v. \\'i-il.uiy'.> jiiil^iuiiit in < ;„ili„iil'i/

bifri.,. : Q. B. U. lH;t, ;!87. v. <'hi.,.h,iuwjh, 1 Do (i. 1'. A .1.

' J Ml. A- Cr. i;07 : <Uh:r:i^ V ;'..-'. ;.' :i.;

lliTvry,-, Jm. lijy. See also aubtUl ' l)i<k \. Duuahl, 1 liU. N'.S. -"f..

V. >;V.(VA, 1(;q.b.k47; ana tf. Lord * llub-vn v. lltt; 'J: Kav. IT.

ijsi:-'v^,-atKp>t,f^
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i 1196. It M « ii«tiirnl principle of inturpr.tali. u,

that « vfii.lor i«hi»ll nrvi-r I"- allowf.! to nviiil liiiii-.li

.•f till* <<»n«litloiiH of wile for tlu> pur|>«»i««' i»f a. tn..-

fmu.ltili'titiv Th«' «'.»urt ri''iiiir«« k'<hmI fuith m

..ni<litiuiiH t.f Mttl. .' Ar. i.nliiiKly « ">inlitit»ii f<.i ."in

|HiiM.itn»h will not nj'ply wlur.' tliPn- lia« Ummi nn-

n'lin'xrnlntiori ;' hiuI umlor a lon.liti'tn ^iviuK a viihlr

II jMivvi'i of n'-tiM..ion in <•»«' <>f imy «»l>jtrfioiiH tu th.

nlwtrart. !n' will not Im' priniftiul frniuliilriitl) in

ililivir ai> ini|Mrl«>< t iilmtrai t to wlii'h <ilij<'i'tioiiH wiuiM

iii.ewwrily Im- iiik<'ii, »n<l th'Tt'ii|Miii uviiil hitnM.lt ni

liiM fniinl to ttvoiil hit rontrHit l»y in-aiiM of tlii'* -.ii

.lition.' So it H««.ni>* tli»t a .on<liti<»n «h to ol>JiM ti.iM

to titlf Iwinj; ililiv<'H!<l l»y a -«rt lin time, woiiM n i

»ppl\ wliiTf there lia»l Ikmmi miHrcpn'^tMilation ;
' ami i

iiiiulition not <lrft\vii /''/(' ./''/', I»ut intt-mleil to >'>\,r

ilitli. iiUit'M arising !><•»» fa- tn iin. ununnni<ati'<l, will imf

pro-lu'lo the piir<hat-r fn)in taking' tlu" ohjet-tion win.

h

.t i-* <Uv><i;;n«Ml to guani ngainnt/

§ 1197. So, again, a i-omlition exilii'ling or limit up.'

a pur.liiiHorV rii;ht to title munt, in nrAor ti» Itin.l tli^

pinvlm-icr, l>o fair aii'l expli.it, !.<:, must .^tate all ti. t.

within tlif knowUxlgf «)f tlie vendor whi'h are nmtiuil

to tiial.lc the piii-ehartcr to tletemiine whether he will

ur will not l)ny : th.iefoie, a stipulation that a ntj.'

shoiil.l Ix'giii with a .h'.'d of 1815, 'tating the pmlii.,

liut not -ttatiiig an tin- faet wim that the ilce<l ui-^ i

vnliintaiy <>ne e.\< .pt from the eonsi<leiati<»n to pay tli'

rent ami perform th<' .•ovciiants u> to nTtain lean, hu!.]-,

was Inlil not to \>\u<\ the pur. hascr.*

Hi,„l V. >((///|7.,-.fM, I,. I!. H Kx-

H ( ii. .'<•"' I.

' /Vr 'riiriHT li..I. ill himmuil. v.

Il,il'<l>, L. 1!. - «>'•»'
I'-

->*

» St'imrl V. Allittoii, 1 Mir. .'''.

t I. /trijitiiiif V. ' aiiifiiiril, ."i Aii|i. < .w.

'.t'.Ts '.i;i''' ; anil we iiij'ra, S 1-.".'.'.

t\> Winruia V.l'. in Mi-rltij v.

i:,..l., -1 Mi, III ; ;>ii.l 7",

I lot; rl v./.

' Pri-r V. Mtl,llHl,l;l, .' l>.' <i V

,V (i. :i:,.t, .'SIT. t'f. Uoifl v. Ih ';•
,

I. i;. in Ivi- -'.l'.'.

.li.'km,!! V. \Vl,ii-)nH'l, '> I'-' »'•

..i ,.. i.vj.

" lit Murflt mill I'.arl t/i/. rVr,

•J I Ch. I). U.
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!| 1196. And HI. It vi-inliir M«|liiiL{ |ir-t|Mrty Mnhje. t i,,

ill PH-wmrllM, JMlt W thulll llil'lltioliilig linv, wh.ll llM

«.|i. itiir kiit<w <>r ih-ir niiiiounil <'.xi-4ti'iifi>, wai lirl.l t..

nil Ull.lir » nUHliMiliMir . iili.lllloll,'

§ 1199. Kiirflii'i. llii.u^li tluTc limy Imv.' Ik-.-h ii. itli.'i

Ir.iii.l iKir iiii-«iv|.i»'MMitafi<.u uu tlx' v.n,|oi'-i purl, lli.-

t'.Mirl will Iki hIow to ttllow liiiii to ;;i'i ri.l of an iinoii-

v.iii.iit l»m l.'^ifiiim;,. riT|uiHiti.»ii |,y i,i,.;itM ,,f ,i ...n-

iiiiinii -ivmr liitii a |M.w.i- .,r r<'i. iii.linj,' tli.' .ontrmi
TluH, wliiTf It vnnlor ...iitni- icl (,» h,.|| In^rlioM
l.rn|M ily iin.l.r a A,.,4./ ,i,/. |,o!i,.f tlint tliorr was no
•Imi.'.' upon If; aii.l tint <on<iilioii ,,|' nal.' piovii|...|

tliaf, f.ir til.' piir|M»,r ..f any olijc tion or rt'.|ui><itioii, tli--

•ilMtia. t •'iiouM !.,• .liTiii.'.l to Ik- |hiI;.. t if it ^up|.|it••|

til. infoiiniitioii Miijr^M'Miin^r tli.- Huni.- : tli-- ul.-tra. t

'' liv.ic.l <-oiitiiiii.-i| uotliinj; Hliowini,r >.r F<u;,'g.-st in^' th.'

• I'li'o of any in. umliri
, l.ut iluiinjr tlu- jnv.iti-

..ii..ii..f til.' litl. it w.H <li-...voM!.| tliiit tli.fo wai in
Iff

< iiiortyit.i;.' ..n the pio|K.ity, wlii, h tli.; pui.|mh,.i-
ih.i. uiM.n iv.|uir.'.| tli.' vi-ii.loi- to .li*liai;.'e : it wan
li'M that, iin,l..r tli.- . ir- nmstanns, f|,.. von.lor was not
'Mtitl..! t.. lo.s.iiHJ tl.c ...ntni.t un-U-r on.' ..f tli.- .-on-
'liti-iis. wlii, 1, in t.rins nnpowor..,! him t.. .1.. ho in th.,-

'v.iii ..f the puivhHH.i'.s uiMisting on any iv.juisiti.,!.

uliicli th.' v.n.lor -houM \hj niml.l.', ..r on tin- groiin.I of
' \|» lis.' .-.houhl <1.

. line, to r.'ni..v.' oi .-.Mnply with."
>^ 1200. A .()ii.liii..n of naU: may, of . ..ursr, without

my ii.tei.ti..nul fr.iiul ..r niiHrepi...si'iitati..ii, Ikj in fa.t
iiii^Ladin- oi- .'iron.'ous. It will he l.u.1 ,m mislo.i.liiiL;
it It n .luire th.- pur. hii.ser to as.sume that whi. li th"
v'li'l-.r kn.nvi not t.. !). true ..r if it as,s.it that th.'

''t'' '.f th.' title is not. ucurately known t.» the vi'ii.l.,r,

\v!i. II ii iu fact is kn.iwu to him.''

.»'.»;»

. .ri.||U,ll

.!< II

innit .,

IlK'lll

r...,nl,,

Mi-!.%i.|-

1114 con.

iliUui.,

..
"-^"'

' ' M„l/„/,.,.,-o CI,, i.. -J,-, Il,.a^. -:<i); Jl,.,r,..„„ v. If;)/.,,../,
'

''> '-'h. 1>. "•><»•; .'.l::\ -!- i.;..;..- t !l!!7

' !•• --I. t 1'. 'i/f.dt, V. Wih-n, ' JU L\i„i,l.,; 11; (I,. I), l.il. Nr
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§1201. On tills i.rim-ipU', wIumo, one nf tlu- ..m

(litioiKH l.cin-,' that the titU; t.» tlic honofirial owiici^ini,

shouM rommoiKc with tho. will of A. R, nul I'l.^

imrcliasor hIiduM assume that A. R was at his .Icitli

liciieficially cntitlcl to the property in loe simi.l. fiv,

from in<iiml»rancc3, the alistraet showeil that A. IV

hail only cntercl into a contract f.)r the puvcha.>r •!

the property with persons who.-,e title to sell \v;i-

(loiil.tful, and had not pai<l the pnrcliaso-mnncy, ii

was held that the purchaser was not bound l^y the

(•(•nditioii.'

§ 1202. But on the other hand, a condition i- iini

held misleading if it recpiirc the purchaser tu .t-niii.

certain facts for tlie purpose of c()vcring a Haw in th.

title, provided tho vendor Uelicvcd the fa<ts tn \<v -a-

he asked the purchaser to assume them, tlion-li li.

was not ill a position to estahlish tlciii liy Icpi

proof.'

§ 1203. Where conditions state fails uimii Nvlii,!

they are urouuded, these facts must he proved.'

Where the vendor states facts, and then states tin

the purchaser shall take .such interest as the v. :h1..

under such state of facts has, the purchasei- i-. it -rm-

l.oun.l to take the title as it is:' hut wlieiv, afr

.statin"- facts, the conditions aild, as a positiv. an

distinct fact, and not as a conclusion of law fmni t!i

III r .T<! M. in („,„>« rirrU and [lUOii] I
<'

!,. i; \< 7.". 1.. -I.i

S'ltth Liii.'lun llnil'liii'i Si"-!'/;/ v.

Ihlloiriv/, V, Cli. 1). ut 1'. 7i;--'; ;tl>"

Ma.iifni.l V. ,h.h„sl;n I'.iO'Ji, 1 1. i:.

7. i:;.' Sfo, t..,., H.MVihn-s r„„-

tnic>, -.") \i. n. Ir. :;07 (onuditinn

ri'ciuirin:^ jiuroliii'^er t" assiimt' that

vfiiaor (Icrivoi ii ;i.i,„l til!.' uikI.t a

wi'.l). Distil. -'li-li I'.hn'.hi.rii V.

/•,«,•.,«,, 2:1 w. i;.'j:;t.

1 llarmU V. /;.-/.(/•, L. 1;. -0 V.>\.

AV .5.;r..iOftc;. a:-: i.:: ••,

[IS'Jl] 1 C'li. W; lilaiUnj V. A'nw,

t'U. Sir, t..,., /,', S,;,H ,1,-! ,1 ''.•

CuiUi-'t't, [ls;i:.j 1 Cli. at w.f'h

t;OS; S. C [ls;i,-.] •_' I lu '"-!: a:

(listiiii;ui>li Miiiifoll V. '
'

-'n

[I'.ii.C] 1 !. 1;. 7, l:'.; /.'• .1/ >' '

Ci,„tnirl, •_•:, I,. 1;. Ir. ".0:.

C. 187.

1 (I. S,„ill, V. W'l"-. 1
!'>

:„%<: llhi.khor,, V. yv„,v,-.,'.;' W.

'*:'." ^-.i^ii'.liti'.ni i'lv-.l^liiMii-/ :

'
1

^''

jifcssi't L-tri liur fitiiii'^'r'J'' •'



COXDITIOXS OI- h.VLK AND I'AU" ICL'I.AliS. :»!»:»

inetcding tircumstauces, tlmt the vt-iiilor am make :i

<,'()o(l title to the fee : art this title nmy liiivn iirisen

from iii(lepcii(lciit sources, vlu' i)un'liascr is not l)ouiiil

liy tilt' title resiiltiiij,' from the I'aets, l>iit may iiii|iiire

1,'i'iieraliy wliether the vendor can make out n i^fo..,) title.'

§1204. With resjject tn sale- )>y the < 'oiirt : it cudi.

would 1)0 jioiuj,' too far to say that, in such sales, the lu!!!!i',';

cniiditious are dealt with on dillcrcnt |»rinei[iles from"'"'""''

thii-e which olitain in ordinary casi.<. Hut the Court

IS scriii»ulously careful not to strain the m Muini; of

any cimdition framed undci' its authoritv,' nor to

iilldw a purchaser to l>c prejudiced l»y anv >uch con

(litinii which appears on examinatlHii to l>e misleadin<f

(ir unfair.'

§ 1205. Acconlingly where [iroporty had lieen sold A'./,,-,,,,/,,

under a (.ecrec, subject to conditions, one of whicli u'./r '

'

jiriividcd that no re'piisitiou should he made in respect

"f a certain underlease of ISji'. (»r of any underlease

[iiiur to 18(54, and it turned out that another under-

lease (Iieside3 that of 1852) had, to the vendors" know-
ledge, heeu made prior to 18(14, tlie Court held that it

was the duty of the vendors to .n'ive the fullest infor-

matinii which they themselves [lossessed as to the title,

and therefore to disclosi' the underlease in (jue ;tion,

and that the purchaser was entitled, notwi;hstandin<f

the loinlition, to require it to In- produeed.*

§ 1206. So, in another case of sale under u decree, h'iZ/mii,,

where the conditions (settled In- one of the convey-
^'

aneiug counsel of the Court) stated the facts correctly,

and ill a manner whi(di might have led a lawyer tn

the inference tliat the vendor had im title, hut would

ii-,„„A

' /'Jnis.,,, V. .s,„i7r^, 17 Ikav. [I'.iOil] 1 C'li. iL'li, at ['.Ml: 7,'.

-'• 'i. Cv.i- \. C'ti\'iiii„i, 'M 15i-.iv. I,. ,j. t'li. l:s:<: alsd <\,i,i,>illi/ \.
'^-

K.'itiiKj (X(.. L'), [I'.'e.'.j 1 I. K.
- i:.:/. J'uirell \: Poi'-r.U, ].. K. l;p J5i;, ;!(;] (c(.iiiiiK.'ii<ati.iii al'ii'i- cou-

.'1. VS2. ^io^.•, tuu, /lec .Icsscl M.K. vcvaiice)-

. .-. -ic. ..•.(•, 14 Cii. 1). al p. 1:7,>. i-Aiini:l^ v. W'n-k'r., ,, L. W. I

I'MisiiiiT IfiMiii-.n V. Seacuinhr, i;,i. GS, 7ii.
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not Katl an onlinaiy purchaHor to that com lii.siun,

lionl Uomilly MM. refused to enforce si»e«ific [kmC' :iii-

ance aj^ainst tlie purcliaser, saying that it was of mv.ii

iniportaucc, particularly in sales liy the Court, that

routlitions of sale shouM iliatinctly explain any clitlnultv

of title.'

§ 1207. In a later case the same Judge rclicvi-.| n

purcliaser from a misleading condition on the e\|inv^

ground of the sale having taken place under tlii

authority of the Court; l)ut he at the same tiiiir in-

timated that such ;i coudition would lie Itad in auysil.-

Un the other hand, ii roudition precluding tln' |iur-

thaser from objecting to the Court's ji' i^dictinii tn

order the s;de of a reversion in which (.( the coiidiiiuii

expressly stated) infants were interested was held li\

tlic Court of Appeal in Chancery to be fair, reasi»ii;il>l'

and binding.^

§ 1208. It may h -e be notired that if the r.m

ditions of sale clearly stipulate that the pro[)criy will

be conveyed subject to specified liabilities, the vemloi

may enfone the insertion in the conveyame <>\' ipi

words for giving cflect to the stipulation, even ih"uuli

it be not shown or alleged that tlic pro{)erty is in tad

subject to any of the spcidfied lialulities.

Thus where, on a sale ])y auction, one of the mh

ditions provided that " the property is sold and will

be runveyed subje(;t to all free rents, (juit rent-, aiiil

intidents of tenure, and to all rights of way, wain

and other casements, if any," it was held tli;ii tin

vendors were entitled to have the words "su])jiit t"

all free rents, kc," inserted in the ronvcyauic, imt

withstanding the purchaser's objection that they wnv

wholly inapplicable to the property.'

Jhlrur/.; I,. II. Li.' WiUi'ima V. II'/'W, Hi W. 1{. NiiuH

1005. s.-,0.

' link V. ,S'./(((V/-, 4 e'li. I'.
::<

LU\. A/,.,, L. ];. i:; r;,|. ilio,
alliri.,fil 5 Ch. 1>. tVS). it. -Hf

-01. V. Clar/cson, :ir, ISoav. lis.



COXDITIONS OF SAt.K AXI> I'AUTlfULAltS.

And MO where the i ontriut piovMcd for the convi-v -

iiii.o of the pioi)erty to the (lurchiiaer suKjert to a

spcdfiod restrictive loveimut, the purcliasor was lioM

.ntitled to in.si.st on havinu; the (•.•nveyaiicc in .strict

a.rordanre with tin' tennn of tlic coiitrai't, witliout any
mention of another re.strirtivr rov.nant, of whiili,

iiriording to the vendor, the purchaser had noti.r.'

' III Wallix iiii'l ILint'ii-'I's ''•iiih't'f, (lH',i;i] -J Cli. :,\r,.

•V.tr
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i? 1209. \Viiki;k .1 voikIoi- is ulile to [icrfoini the

iniiiiait ill its Hulistiiiirc, liut uiitiblc to porl'iinii it

literally in all i's parts, he may yot sue the punhasor
t'lr it-i spf.ific perfonu.'iiu.'i'. On the nther liaml, whi'ic

iivi'iidor has not sul'stantially all that he has (;outra(te(l

to sell, he cannot .sue for site<ific perf'urmancc, Itiit the

jiinvliascr may ,i;('nerally ii)s-:t on taking \vhat the

viiiilor lias.

ij 1210. From these primiples arises a ri,i;ht in the

|iinvliascr lo r(jmpensation ' in respect of the (litl'.rem^c

Intueen the tiling which the vendor insists that he

shall take, or he himself insists on takiuir, ami the

ex|in-.se<l suhject-matter <<f the contract. It will l»e

shown that the snhjects of eom[icnsation in the two
• a-i's are very ditfereiit, ami that many defects for

wliirli the pui-'iiaser may ohtain compcnsatio'i will

not lie made the subjects of compensation a^ the in-

stance oi' the vendor.-' The rights of the parties to

'oiiipensation may l.c and fre<juently are .jiialitied hy
the contract, which in many eases contains a eondition

"11 ili(! ipcjint.

Vi'iiauL

uualilo til

perform
tlio wholi)

of tho
(Oiitract.

Oiiniii ol

tUo riglii

to folll-

lifii-iitiou.

' It i:^ ii.ituwiirtliy tli.it the

;(i]i'.ay v\ ^Jn.^il^ iMTl'uiiuaiico ct'

|.n: M ,1 cniitract, witli a coiiijK-n-

Mti II, nhicll luH ill inaiiy c.l>fs

Ui '! uiveu tu a piirchastT by Eii:;li>h

To ;;t- .
!' Eiiuiiy, is unknown to ilie

liiw ,|- S.-,nl,-UHi. 7V,' r.i.n! Watson

in Sttiairt v. Keniieihi. 15 A|i|i. Cas.

at
I'.

102.

-('iiiiaro Xill!i(iij« V. //liju'-,

1 (.'oil. L'o:!. with C„!U,r v. ./.„/.//,>,

You. L"jr). Si'c also ll('/,«„„ V. II (/-

/,.(/,(«, :!.Tur. N. S.SIO ^Woo.l V.C).
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§ 1211. It i- ((njcoivctl that, uiul«r tlu; pivsoiit [i.i

ticc, if fitlicr i»;irty is aware of any faHo for ruiupin-i-

tioii, ami moans t<j insist (Ui it, lie ou;,'lit (listiin tl\ i i

raise the <|Ut'stiMii on his pleadiiij,'
;

' Init it Hieni- th ii

I onipensatiiin may lio f:jniiiteil for a defeet api" iiin-

oil till! iiivesii;,'ation of title, thou<,'h the jiieailiii;^- aiil

jiidjinjent make no reference to rompensution."

§ l212. It will l»e eoiivpiiient to consider separat Iv

(I.) the cases where the vendor is the party iiwisiih:

on the [)erformanee of the eontiaet. snlt-ilividinu tli.-,'

into (a) eases where either the contract contain- ii'

contlition for compensation, or at any rate no -u. !i

eon<litit)n enters into the (picstion, and (i») cases wli. i

there is sn<'h a condition; and then (11.) to deal in i

!uniilar way with the cases in wliidi the purclia>ei- i.

the party insistini,' on the contract.

1. A. Wiidor iiisi.'^lhiij I'll till' roiihiirf, lliiif Ik'ihj <

Cnyiilitii'H ll r riiittjii Wiifli'li.

§ 1213. 'i'he de.scriptioi: hy which a thinu i- " :•

tracted to be sold is a matter for which tlie vend 'i i-

/iriiii''' l'<ii-'i< rcsponsihle. Inasmuch, however, as Ivjuity

looks to the sul (Stance rather than to the mere letter ' :

a contract, if the vendor .show.s that he can .sulistanti illy

do what he .ontracted to do, he is entitled to ent'env

specific performance, although he may he unahh tnili

it moiJii ff /i'>'iii''i according to the letter of the contiai t :

till' ditlercnee between what he contraitcd to dn aiil

what he can actually do hccimiing tlie subject of . mi-

pensation.

§ 1214. " Lord Thurlow," .^aid Lord Eldoii. in

pas.sage already i-ited, " used to refer this doctiin' "i

speciti performance to this; that it is .scjurely po.<Mi>k',

> 1!. S. ('. OriltT XIX. n. (,
1."

Oi>Ut XX. r. tl.

- ii7/w,/, V. ]\;vi.i,„.''.3-h..'.y

Hio ^Wci.a v.(.'.).

O -.-iliVy.V.'/v'J.- :
?5W5^
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ilnit tlioiv nmy not 1m> sumo small miHtukc or iim.

I urtt'-y ; as timt ;i IcnnchoM iiitcivst, rc|in'H»'Mto(l to lie

for twcnty-oiie year.-*, may lie for twtiity yoars ami

iiiiio months : sonic of tliosf little ririiiiuHtaiHfs. that

would defeat nil action at Twiw ; and yot lie so ricarly

ill comiRMisatioM, that they oiij^ht not to jdevent tin-

cxt'ciition of thi' ••ontrart."
'

§1215. I>iit " if (to (jiiotf Lord Krskiiif) a Cnint of

Ivjuity can compol a party to |M'rform a contract, that

i- siilistaiitially ditlerent f. :)ni that which ho entered

into, and proceed upon tlie principle of compensation,

lis it has compelled him to execute a contract suli-

stiuitially ditlerent, ami substantially less than t!i;it. lor

wiiirh ho stipulated, without sonie very di>tiii(t liiiii-

liitioii of such a jurisdiction, liaviuLr all the precision

ol law, the rights of mankind under contracts must lie

extremely uncertain."
''

§ 1216. It falls tlicn to lie considered (i.) what defects

oi circumstances will lie considered l>y the ( ourt so

material ores.sential a.s todehar a vendor from enforiini,'

th'' contract at all, and (ii.) what, on tlie other hand,

will lie held .so immaterial or non-essential ;is to allow

of the contract being enforced at his instance.

vj 1217. (i.) The contract will not be cnforeeil against

the pull haser with compensation whert' a material part

of the subject-matter is wanting. Fornierlv the Court

Went far beyond what it now docs in enforcing con-

U'arts sulistantially difVerent from those entered into
;

as where a wharfinger who contracted for a house and

'\liarf was compelled to take the house without tiie

wharf: but of this mode of proceeding Lord LIdou

tronuontly expres.scd his disapproval, and it is now
alMiidoued by the Court. ^ "The Court," said Loni

I .ilnitt

tioli iif the
(.rii:. I|.|.'.

i:--.Mlli:l!

rtii'l iMii.

C-^•'llti.ll

llrf.T!, t:,

ho (li-I ill-

i!ui-!i-l.

i. Mal.'ii.il

luii.

hi M'.rt':'/- v. /lii/U.; lU Vt-.

:it
I',

-".o.); nijiiii. Part I. cli.ip. ii.

> '. Nil', idu, iitr I.'ini Kiiioii ill

In //.(/«./ V. <:,ni,f. \-\ \'i-, ..t

nmi^ \ v<. I

.

'.,'
't'l V. 1,'nfbi'i:/,; 1 Vi'K. Jim. ill Ifahein. 'linu', l."> W.s. ':) ; Sf.ij^i//-

•. 221. hj„ V. >„//, I:;VfS. I'J.".; K„.itdl.„fl

£
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limtaiiccH.

Nuisiiico
iiiipii'

clitTorciit,

Mltlmi oil Hill' oiiasioii, " \n tVniii time to time iipproii. h

iii;^ iH'iirei- to the .l<Ktiiiii' thai a imnhiiMer hIiuII lia\r

tliiit wlii. Ii lit' ruiitriu'tcil for, or not ! oiii[R'llt'(l i.i

take tliat \vlii< li he diil not mi'iiii to have." '

§ 1218. Aiiortliii;;!}- where .i whiiil' iiiiil jetty weiv

• outrft'tetl to Im' soM, aiul it turnoil out tliat the jcliy

was 'iahle to lie removed liy the Corporation of l.oiulnii,

8pceili' porf 'niiniiee was lefiiseil.^ In the ea^e of th.-

sjile of a resiiliMiei' and tour aere^ of hin<!, ;i nlip ut

"iouikI of alK)Ut a ouarter (•'an acre hetweeii the hmi-r

and the lii^di road, to wlii. li the tith' waH made, wi-

liehl not to lie a .sulijoet for eompenHatiou.' And in

one ei-*e Lord Khhm thou^^lit that ii rUfoet in tith' in

respei I of eh'veii out of >oveiity ai-ies, which do imi

ajiju/ar to have licon peeiiliar in their position .a

c huraiter, "would p!olial)ly he material to the suit."'

^ 1219. In soiii.' ( a>e-( a part of the e.>4tate rontrariid

for m.iy he material heeaiise, if any one else were (m

possess it, it would proliahly he turned to some [nirpn-o

prejiidi'ial to the eiijoyineiit of the estate; as wli' it

land near a mansion was sueli that it would !"• nm-t

protitalily used for Ituildin^' <^round or for a hriek kihi.

l)Ut thi' nuisauc e thus apprehended must lie prolui''!',

and not merely ilistant, fanciful, and eMiijeetural.'^

§ 1220. A,;.;aiu, whore tlie tenure of an e>t,iti'

eiiiitiai i,'d to lie sold is ill fart altoifether, or t" i

V. '.>"•'(, :; M<\. \-\. Set! l.y uiMrly ilfVcu I'ril tli:ili tiir t'l :.!•

;il>,p //.,»/, I,../ \. .V"///-, 1 ''"\- "''• ;li;i' lll'nClil«.'cl, aii'l tilL' llillMII'i

Tl.c .ill i-iiMi ill l^hirti;/ V. Ihiih, atlrotfil tlin ncctss iil' li.ir/r- : A'

tu wliidi (.n! KM.'ii lr,.|Mriilly lhi.lj\,iil Cftk Ilri'l'f i'': "
.

!'

.lUii'lf.-, appriirs ^<< li.ivi' luiii in

r.ii-t the i.iii.-itc "I' lliat uliii h I, is

Lnidhliip ^lat(a. ^i.irhii V. Sh'tl-

t,„, I lipp. I.e. 1 li>, I,. -M.

' :; Mir. H';. s.-^', t.>o, ihr ju.iv -

imiits ..) ili( I. ..I.), ill !!'• .liic'l'l,

II ( ii. 1>. 270.

-,r ,1 S'.iiHwliat >ilinla|- i.;'.se cf a

wharf uliiii; the iVi'iita^'i; was I'-s

•js Sol. ,1. ;!;i:.

J\,Lins V. y;./f. ID r.i-av. 1';.

' llsUiUlistun V. J.i.-, J.I.,V W.

.Vl'.i. <'f. t\,rt,n<n, V. .1/(7/, L' l; 1-.

.-.7(1, .'.71.

• Sec /"/ riuiiuT V.r. in K .

!''

tiiiii V. Uruiiiii; I JIaii. at
i'.

iv,

(\\:i' ca^e cii a|'i«.Ml i-" ri ; sti'l <

M.:-. l-JI).
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^ulwtiiutiiil (Attnl, ilifliniit from lliiit whiih tli.- vfiulur

liii!) rt'pri'Mt'iitfil hiiiiM It to In; ^i-lliiiL,', lie will imt Im-

iilili' to iiifop I- |M'rfV)iiniiiir(', mil- IS iiHli'cil tin' piii-

rliascr Im/t \viii\(il tin- olijcclioii.

§ 1221. Thus whfif, on u salt- liy aiii tioii, tin" par-

lie iilars ilcscrilM'il tlif projicrty to \to miM as u " frc-

liiili] i'"*tiit<> with a Iia-«ch(»l'l ailjoiniiij,'," aiiil it tiiiiiiil

.lilt that, of th<' Hfvc'iily ai p's of whi' h ihr •-(al'> lon-

si-trd, si.xty-two uitr h^a^cliol'l aii<l oiil\ ci^'hl iVi'f-

lidlil, Loiil Alviiiili'y M.K. "-ai.l that, if thf |iiiiihiniT

htt<l oliji'i-ttd on iliai j^'rouiid, he shnuM have thought

\hr punhasi' ouj,'hl not to he -a^rifil into cxenitiou.

As, liowevi-r, tin- punhasci- hail not tikm I hi' ohjcctiou,

lin Loidship Liiaiilcil iin iiijuMiiion ic-nuiniii'^ an action

t'nr ihi' (lepoiiit on thi' terms of the vimhu' lirin<'iu" tlio

laouiy into Court.'

§ 1222. .\gaiii. whfii' ail estalo is .sold as tithe

flic, or suhjt'i't to a inoilus, ami it is in fat snlijcct

lo titlii', tilt' Court will not, as a gcinral rule,- iomi>L'l

the piiichasrr to take it with loiupcn-ution.'

^ 1223. Nor, it seems, wouM the Court eomprl a

IMi'son who had lontraiftid for the punhasc of an
I state free from iiicuinhraiK-e.s to lake, instead of that,

an estate sulijeit to an iiicumljranee amonntiiii^ to one

half of the itur.hase-njoney ;
' ihouirlj if theio is only

a ini.ill ineumlirance upon a <onsideial)le estate, the

ill i-ision may, as will I>c showr., lie otherwise."

§ 1224. In some (a>e!» the compensation to he

iiiuije for a defect may take tlie form of an iinlcmuity
;

wliirli is a species of com[)ensation—inasmuch as somc-
thlll^' else i.s 'j^Wvu ui jihu e of the very thing contra.ted

l'r.'..|i„|.l

I'^iitii)

»itli n
1' <k>.i'li..l.l

"Ijiiiiiiii^.

r-t 11,.

tilliu 'rec.

Iih iiin

Ijriiiic.s.

liiili-m-

!lit\ .

' /.,,/,/., \. /•„(,/. I lJr„. (,. (J.

t:i. Vi. <„, V. C„r.„tn„, .'il I!,.iv.

(i. \'.k.].:\tu.

• , ii.M>L»< I, mil", > l_.<i.

A'-;- V. C/.J.nri/, St. l.emi. \'rn.i,

-''
: llcLs V. /,..,,/ j;,.!al;/. 2 >i\v.

I'J- , I.'hI ,''I:ii,J,oj,'-\ ri(..
, citt'i li

\ i>. liTS, is rxilaiiicci l.y I.Mi.l

sr. i..',.ii;ir,l>, WmkI. 'jih;.

• ^fC ill/l'l, j IJ.'.l it ntj.
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foi — ii|,|)li(iih|r to . rtHcs wIkto till' lU'loct "I" Ikhs U not

cci'tain Imt rontiiii^riit.

!? 1225. 'I'lu' Court will iiid, lii»\vt'V«T, at t\ vindoi •

inMtiiiHi", cuiiipcl till- imnliascr to tnki' nn iii«lrtmiii\
.

uuliH- -II' li iniliuiiity wan p.irt nl' tin' i'iiiitrii< t lu'twim
till' |i!irti(M.' Tli;i-<, vvli('i«' tlii' xuIiIi'^mco nf n lioiHflii.l

tiiiitiiu li'<l ti> uiiuit a twciitv -niii' yt'arn' loa^tf dI il i'

till- <l<'rfl|ilailt, Itllf, owilli,' tl> lln' ll'MHC ill i|l|.>«ti..!i

licillL;, witll ti\i' ntlliT-t, sill)ji'< t to till' iiiViMlilllt ^ alil

j)invi-o fur rt'ciitiv rniitaiii<il in t\w hca'l lease, rmiM

tint L;i\«' the (Ift'f iidiuit a siTiin' Irano fur tho ti'iin ff

hi-* tnntrai t, s|i(( itic |H'ir>>iiimin f \s is ti'I'iimmI, thuii'^li

tlio plaiiititr otl'ernl to iii«li'iiinit'v the ilefoinlant in i.,

of his eviction.- Similarly it has licon hol«l that .i

l)ureha-i r eouM not !»•• foree.l to fake nil inileiniiity in

respect of a nii-'lo>cription, or of a possihle liahiliiv

iiinler an aiiiliii^uou- covenant,' or of a small eontiii^enf

incumliiancc.'

§ 1226. Ill a rase decided liy Lord llatheiley (tliii

Wood \ .(' ) in the \ ear IS.')S,tlie contract was tliit

the defendant should [iiocure a lease tlnn vested in hi-

fathcr to lie -iirreiidercd to the ji' 'utitl', and would

thcreii[)on accept a new Ka-o fnun tho plaintilf and

pay a premium of f.OU/. for it. The father refused i^

suiieuder his lease: \vheiin[)on the plaintilf tiled ii'i

hill for specitic perforiiiancr, praying tliat, if th'

defendant could not ohtain the snrreiuU'r, he inighi !"

decreed to acce[it a lea^e i ommencing from the e\[iii.i-

tioii of hi- falher- ha-e, ,inil in other respects in iln'

term- of the contract, ami also to make good her I'-

re-ulting from the iioii-performaiicc of the contr.i'i.

It was held on demurrei- that the Court lould ii !

' S(T ;.., 1,1.1.1 i:i.!i'n ii^ /.''i/'"";i<.'. /,'"/./».,// V. O'/.'v. I M.i>- \ ''

V. l.i(,nl.;i, 1 V. & II. ill |.. -.'.':., :iti.l lii'i.

llir imms (itiil ii,/iii,^i IJ-1, i'J--'. ' .V..U.//7/. V. I'lr/ht. ~ ISi.iv :'.

Src, (..... II ..„.M. //r,".,', l;' \.v>. ,,i /,-.' l|..s/..» ,/,„/ 7'/."/,."> '

|.. L'Jl. ^.,,/.[1;m)7 1 ( li.'Jlt ; TU 1.. l
' i-

• I-,!./.- V. //..../,.,. :; M.i.l. l'.'.;. it:i.
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iniiTforo In ilcrrcf -.iK-cific |M'iri.nimiM»', Imt w.mlil

l.iivi' tho iiliiintid' li> liir leiiH'.!)- at ('•iiiiiiioti l.iiw in

ij 1227. Till' jrii.iijili' .»( r..m|«.|Mnti<iii will uu\

Im- aiiplinl lit till' iiiHtuii.r ol 11 v.inliir wlio lia^ Im'i'ii

iiuilty of iiiiHrfprem-utiitioii. Tliis point will !•« illut-

iiati<l hi'iiaftcr.'

§ 1228 I

iliMi the viMitlttr mijrlif lui^inHlls liavr . nt'oin'.i tju

MiiitMrt with I orn|>«'n-<atii)ii, lie may lusr his li^ht t(

\n r>i.M

• utall.iii.

Vt'H WiltTf tllf . 11. uill^l:il|ir.( ;ir.' -U. h I .muIw. i

III! iin.l.

tint witli

ouiilr:i. t.

) SO liv Mii».sf<|m'nt <.iiii hirt 111! oiisisti'iit with the

.(Mitrm t : as for iiiMt«n< c wluTi, oiu; of the toniH <tf

the ...nliii. t Itcinu; that imtiiciliatt' |»os-<fs«iou .shoiiM

' ,;iv.'n, an.! tho pur. hascr havinjr taki'ii p<..ss..^si('u

mlinylv , till- vi'iidor on a .)ii('.sti.iii a-^ to ii»m|H'n-

-atuiti arisinj,', turii.ii hiin out of poHMc.-t^i.ni.

^ 1229. (ii.) (hi tlu- othi'i hand, in oa. h ..f tli<

ti.llowin^' ca-sfH tin; .Mf. t wai . ..nsi.j.ro.l

-uKj.'.t for conipt-nHation, hut not -

.jiliar tilt; v.iidor ultogothtT fr.

tra.t: wluMc an futato of altoijt I8<i a.r

smhcil a.s frechohl, ami in fa. t ahont two a< r

11 proper

o essential as to

mi onl'or.in;,' tho on-
es was ili'-

ii. P.'fucl

not . •.,111.

il.il

OS, part

o your ; ' wlion;

<i\ aeros out of

appear to have;

enjoyment of i he re^t ;
' wlnn

of a park, were li. Id only from year 1

there wa.s an olijeetion to the title ..f

a lai-j,'o e,««tato, and those a. ics do not

hoeu material to the

lourtoen a.i-es were Hold a.s inea.low, ami only twelve
answered that dcs. liption ;' an.l where, on a pur. haso
I'y a tenant in i.o.s.se.s.sion, proiK-riy dcseribed a.s forty-
Mx f.et in depth proved to he nnjy thirty-three feet.'

1230. In one . ase where on a .sa le of "•olliei-y I'r .im

/!<titn„ V. .Still, /,/, r, \\\ L'0<1

N'e imw inti't.
-•7 I-. J. cii. lot;

iv- l.KM, laOt!.

- lii/ra, ii li;;,!.' ,_t s,,/.

Kii'it.lMH V. ',•,»,/,.,-, li M,.

l-t, 111. Ii7.

''i'c;-.(/' \. /;,.l,„rL I
\-,

.i/.y,, V. /• M/U/, II V.

IJ^.

V ir,

i if. >V My.

IWav. 1J4.



I

<;of.

uvar

liu Ulll

lifiilKi a.

lll^EaiU'i-

TlX. .

iiiiili r

1... >! \. r

IM 1I>HN I.M, MAI IKItfS

wiirkt, ilii> m'ikIoi-. Ii.kI •tnlnl llii< itiiiitial iinifitt i>t i!i.

<<tri<i'iii ;if II xiiiii liin«'ly ill f\ii""« i»f ill"' a. Iiiil

itiniiuiit, liny wi I"' iii'Viilli»'l< HH allnwi' I !> ciiftir.. ih,

..nitric t, t'lit .111 llif t.riii^ <( imikiii;^ . <im|Mii-ati..ii i .

lilt' pur. lii(«i'r-< \t\ '<iil>tiiiltiii^ to an uliattuu'iit frmii

till- pill. li.iHf III. III. ), Iwariil^' tlu" Haiiii' piii|Hiiti.>ii in ih.

i'\( t-M IH llif |..tiil pun li«-<i'-iiiiiii<'y I'or- t.i tin- < ipitali 1

valiif of ill.' iiiiMmiit <tf piMfilH -.tiili'.l liy the vi'inli.i-

5) 1231. I'll '" • j^fii'Tiil prill, iplf alrtii.ly nt .i i,

til.' 111. re fit. t III ln' ••xi-*l«'iii t Hiitiii' Hinall .>r (Im lli.'

pur. Ii.mr) iiiiiuatirial iiMiiiiiliraiu «h mi lli.- |)i>ip. it\ h

ii.it I'li.iu^h I" !' privi' IV mii.I.h oI liin ri.;lit t<i in it

nil th. "p.i'ilii |Mr{.iriiiaii. 1' of til"' r.iiilia.t.

§ 1232. Tliu-, vvli.i, tithiM I-. Ultra, toil t.i L. "I I

wcri' sul'ji-. I 1.1 Miiii.hy hiii.iII ntmiial .liai;;.'-,' mi

wli.rc til'' c'^tiit.' S..I.I vva- .suiijfit to .iiiil-n-iit- (win !i

iiiuN Ih' r. ;,'ar.li'.| us in. idi'iit.-t .if t.aiir.),* the (niif

t'lifiu. I'll tilt' 1 iiiitrai t'*, ill on- .aw with an iii.|uiiv

wlictlicr tlii'it! .>ii;;lit l.i I'f any aii.l what ilnli'innit \ m

iiv4|»oit of tilt' . liar;4- ,',aiiil in tin- ntlu'r.s with ."in

pfn-iuti.iii 111 tli«' |iiiri liii'ir li\ way «it" aliatcinent ti'.iii

til.' pur. 1... i I' V.

§ 1233. .\i,'iiin, ill a t-a-.' wlnli' an f.stati' Mt>M a- !> n

lan.l, iui.l .Hii .Ics.rilii'.l in th.' partiiiilar, was sulijct,

under a I.mmI hut puMic .Vet, to rt-rtaiii finliaiikin.:

ami ilrainajii! taxf-i which wiTi' not mi'iitioni'il in tin

partifului-, th'- Court, on the ^muihI apparently <<{ th.'

.\<'t imposing th.' I'har;^!'- Ii.in>; a puMi.- .Vit, .1. 1

auaiii^t till' i>uit'haM r >peiifu' perfumianf.' nf tlif > -n

trait without (•onip''ii>ati.in.''

' i;,i,;il \. i:'ii..i. I,, i;. i.. cl,. cImT'^. , \\U\< ll,n,.,it,,„ v. i:-!'.-.

4-jl. ,
l>^'.>\] 1 I. It. I i,i..iii|..iisu ' . t r

- .Si(/.r", ? Ui;. litlii! iiiit-i ii.ir.;. .;raiitf!;.

//i|/«. 7 V. !/,.(;,'. I'. \.-. T;l; ' l:»'luil' V. .S/r;/;«')i«..<., . ^. \ >.

ll..n.,U,„r V. >/,,,/.//. l:; V.>. Ml. I'.".', I'.'l.

Cl'. Pitir, V. //.ii/»o;,, .1 N'l's. iiT.'i; ' /liilfi-i/ y. Ilniiit, ii^i, ^n/" '

Mid ri'iiiiiar.' i,' .^mni i'iiir\ iJ^im't, ' iiiirrmii v. Anii'i, - ''ui..

[lS'J."i] 1 I. It. I'W, 10.'. (.hu ..Jill- allirm.-il I'll :ipit«'^il, ' L. .1. ' I"'

litiiNitiiiii ill re.-iith t .if titlii.' ri'iit- n'f, to", 2 11. A: My. T'.l.

-#i
^^.

ri" I'idfir a rj- '.i >><-i/ •}-.: "*
i

', i^\'r
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An<l, iii««nuii'ti (t' .\ cKiitri' t lor tli-' i^.d' of i\ li.iii«<' ^ ">»

with »iri<ln«>« |iMikiii'4 i»vi r lli-' I iml <>( i llnril |" r-mn

im|'li<"< no ri'pfi Jti'iit iti'Ki ur WHiiiints lliit tin- nsiihImw.

ftr«' liititloil til tliu ai !f'i I'l li;^l<t "\.i lli.it [iin|Mit),

ilii' v ii'lor iif a Iptu><o sii -If ii.iti'il w.n lii>l<l rfiliflt.l in

rllt'tlii tilt' riilltiarl 'vllliiillt r<itl||M-||«.it loll, ||o(\\i|l|

^f:ill<llllX lli'< lioli-ill lonir.- of It iliril mkllowl' 'l;l,l'^

til it Ik' wan not criitliil to tli. Iijlil : lnit tin i'otiit

•:,[%' liiiii li<> I'ost-i, I'oii'tiili riii'j; lli.it In' oii<^!i! in lami "
to liaVf illfuriUnl till' |>ll|(|ia«< r of till "li,.| licfi.-i til.'

i.ihtrii t Wiw uoii" luilt .].'

iii 1284. riirtlitr, alflioiioli ji-* w.' liav. xoin,' .i inuii i ii, .

v\ ho loiitMU'tH to i>iiiclia'i' all <-tJiti' wliiili i-« tl. -.
i il.i>.l

.11 titlii iVci' will Hot j;>mrally Ix coniiK'Ufd to coiiipl.tc

hi^ |niifliasf, if it tiirii out tliit iIm' hii'l i- MiiKid t

ti. titlic,— it luiii:,' roii^iili Ti'l tliat, as a ;^iiu'ial iiil.',

tlir lij^llt to tjlr titJK' i- HO Jllati'lllU to til'' I'll joy inont

iif tJK' land a-* to liavf foiintil tin' iii'liM »'tn.iit to tjir

|.liri||.is.', -Htill, uIhTc tlir < irclllll^l.ltlrt , -hou tliat

till tiviht to til'' litlu< in Hot llui- mat. rial, tlir j,'iiiiial

riilr i'.ii.-><-* to apply. l"'o|- instaiirr, wli. iv ,iii i -itatc

<<\ .liioiit I lo aiT.'.i \va.s (Ifscrilnil a-^ -iilijcci fo titln'

ixipl ;;.,' acit'"' .ii'.'l til"' I'xciiipt loll fini.i litlii'of those

:1J ai ii'H was Hot proviil ;
' ainl a'.4.ilii win ir tin' i in iim

^t iiiiiH mIiow.iI that tin- ipi.stioii wlntlnr the laii.l \va-

to Im' tithr-frt'o «.>r not wa- an ininiatciial on.' in tji'-

view of thf iiurdia.iir ;* till' Court coiupillnl th,. pm-.
I liu^iT to coraiiK'tt' tlu' roiitrai't with lompcii-ition.

§ 1235. On thi' primiplc that a warranty or a iv[)ri- iiM.t

-liitatioii is not liiinlin^', wlicro in ri'.-4pii t of somh' ih I'i it '

''''^^

that is pi'rff.tly pati'iit,'' thr Court will not -i\r a

pinvh:isrr rompiiisation for ilifccts of this iiaturt? ; .so

hr.n,l,„!,,h V. It,i,i.llt,j, |'"i| ,,| .|,v n|.ti.iii H„,iiM ,,„! ullitcti,.-

-«/'/-', 5 I'.-J'.'. " ,s„., v. T.J.I,,,. I l;„.,. ;;,i.'.

/;i;iA-< V, J,...l-I It-hhu. •_' Sv.. • S:-:- _;.. i ..--'.: :.-.- .: . , --•

'--- 111 tliit ci-f tlicro ;ii>iii';r« (.. Cf. //..,,,/:,', /'/,.. ,,;./«.;; I I,. .1. W
1. .!.. l^'.n ;, tuuilitiwa thiit crMr-i :'..'.'; In W i

. i;:,ii.
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iiiu-t I

Jim

that a loiitnut Wiia I'liforcoil, at a vniilor's iiistinnc,

witlnmt any comptiisatioii in rcsix'tt of the inUil.

-

scrii)tiuii nl" ;i farm d.scrilte.l as lyiii;,' within a lin-

I'i'Ui-v, wliich (lid nut so lie, us the pun^haser ha.l hiiii-

fstlf Hcfii an<l know ; wliile in tlui Humc case coiniMU-:;

tion was <^iv('n for latent delects.'

§ 1236. I'.iit in or.lci- that this piinciph- shall apply,

the delect must he perfectly visible to everylwdy :
tlu n-

fore, where a representaliim -as made hy tlie yr\„l,v

us ti> the dry-rot in u honse, which was not u in.itt. t

so perfectly visil.le, the Court <,'uve compensation: - an.

I

where a tenant in possession purchased the pmii.rty

wliieh was represented as 4G feet in depth, hut \v„,

in fact only :]:] feot, he was held eiuitled to eompen-a-

tion, inasmuch as oceupiera aie not in the hahil >>'.'

measurin;,' their premises.'

§ 1237. Moreover, if the purchaser, after lu' kiiow^

''''"'"'
of a defect, acts in a manner iraplyinj,' a waiver of it.

the vendor hccome.s entitled to insist on the eomplction

of the puri;hase without ( ompensation. Tiius, wlni.

the ahstrui't delivered in January, slioweil part of tli.'

estate to he suliject to a right of sportini,', and in tli.'

following Ajiril the purchaser ut his own re(jue-t was

let into possessic»n, un«l afterwards several letters pas-^i^l

l)etween the I'ariies, and most of the purchase-mnnry

was paid without any objection on the score of ilio

right before, in October of the sume year, the purdii-n

cluimetl com['cnsation ; it wus held thut he hud waivcl

the objection, and specific performance without rom-

[)ensation was dei:recd against him.^

§ 1238. In an Irish case specific ]>erformunc • \va~

enforced, at a vemlor's instance, without compen-:ifi<m

for a deticiency of nearly one-half ui acreage of [iropcrty

described in the contract us "ubout 200 a(iv> ^t

\\iu\ir

Defect iiii

jnnUiittl.

Ui/'.r V. J

I

(jnli'C V. ..

10 VlB. ."jO.')

Co,,

KiiKj V. I! ,jii, 'J lieiiv, 121.

^ Jlunii!/ V. Jlrviuii, 1 J. 'V \\ •

a De G. r. & J. aoT.
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MI'llllllMlll I. Ill'

trltliiii:- \iiliu
'

till' laiiil liciii'' .1 waste uf lirath ot'

!

!. I;. I ' iid.ir iii^i-tni<l iijnni llh i-nKtitirt
^ tln'r. In I/k/ !

• 'millihml fur I'liiii ih ii\iit inn

.

\ 123P. Ill til-' cM-'^s now tu lie I imsiilcivd, whili' tlio tim

-: -111 ,irilli-i],lrs ;iln';l.ly Stilt.'il ;l|V applirililo, Mini tllO pl.'Hi!',,,"

rii,'lif> Iff tlio vcinlor uro ii^ii.illy soDU'wluit •xtciidcl hv ,'''^~"''''

fill' liiiif^iiano of tlio |):irtii-iil;ir iMiidition, nt the sainc

tiiiii'. i'OiM(itioiis of sale Itciiij;-, as wo Imvi' s<h'Ii,' roii-

-triicil .strictly against tlio vonilor, it is iiiiiimln'iit up"n

!i;iii, if lie rely u|ion the rondition to conipi'l the piir-

i|i:nir to cany tlic contract into execution. tni<inii

i'Oiii|ieiisatioii for .some defect, to siiow that the defect

i^ of sucii a nature as |)io|ierly to fall within the

i-oiiilitioii.

§ 1240. finite aj)ait iVoin any unsidcration of fraud, M.n.nai

where there is in a contract a nnsde.s(;ri|ition "in a '"',
i'l'ii i,

material and suhstanti.d point, .so far atfectiiiL,' the

Mih|eit-inatter of the contract as that it may ho rcison-

ihly supposed that, l)ut for such misdescription, the

[mrchasor might never have entered into the contract

at all, in such ca.se the contract is avoided altng(>ther,

and tlie purchaser i.s not hound to ro-ort to the clause

el rouipeiisation;' ^ So where there was a condition

X. Iifling compensation, au<l the property which the
vendors otfered for sale was property a material p;irt

"t wliieh they had not got, the purchaser's claim for

it'r^'ivsion and return of dei)osit was allowed, and the

'./.-, V. >/.„,//„,/. i, i;. ;i |;,|.
I

I',,- Tiu.Liil ('..I. in Fl„ihi v.

I!ii"th. 1 IMiii;. N. I.', at \<. .".77. Sfe,

I'lc, lliihr V. J/</-s, ciu .1. 1'. .;tJO,

""/'/•(. JJ; llSli .( s. j.

"^'
'
/•; LiTii Wotliurv ill ''.,-./

/,./ ,/v. i1,..s.},.,,-oiiiih, I !)< II. 1'
^^li'Tt' a piircluiMi- u:is hcl,l i'iuitl|.,l

•-''. 11. 11.

; :rM-:;;:! i-.: ;::r j;r. lii..: ..; -,

;

iiiisilescriiitioii ..fa ImiliHiii; siie.

•1 K
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svM<l..r'« couiitcMM-luiiu r.r sp. riti.^ iMTtoiiimiir.. w.,.

dijtinisscd.'

An iiirttnii.f in wlii.li tlif convisf of tlii> pini.:!-,.!.'

was ai-pli.'d, an.l ii mistake was hold not t.- pivsoif

speciti.- pcrfoimanw, may !»• found in tli.' cusc of //- ;,

lunortf and Holm<-r Thci.' thnv wmh a .•ontra. t fni

tin; sale of a house and Ipuilder's y\\\\\, d.'acrilMd a-

.. 1;)7l' square vaids, ami a rlausf for r..l:i-

I'J..

hil.ih.l

tni.l.-

iiii|"'v

firll\ , UU
m.iMliil.

('..[.vhoUl

u~ tire

lie. 1. 1.

cuntauun^

pensation in the event of misdescription; in fact thr

contents of tlie juoperty were only I ():?:? s-iuare yiu.l-.

The error was held not t.. alfect the substance of tlw

thin.u sold, and tlii' vendor was allowed to mfnivv

si)eeitic performiince with eoinpensation.

§1241. On the other hand, where the particiihir-

,.f a leasehold house in Covent (larden state.l that, liy

the lease, "no oH'cnsivc trade was to be carried oii.

and that the prenn>es could not be let to a coffee li^u-

keeper or workinj-' hatter," and there was a coiiditi-ii

for compensation iu case of error or misstatement, ami

the original lease, in fact, prohibited a vast variety of

other businesses than those described, iii.-ludinu lli''

sale of any provisicMis, the purchaser was held t" h.

entitled to resi-ind the contract.'

§ 1242. Again, where there was a condition for mm

pensati.pn in the ease of error in the description ot tin

premises, or of any other error whatsoever in the par-

ticulars, and the property which was described a> eoi.y

hold turned out to be partly freehold, f.ord Roniilly

M.H. refus<Hl to compel specific [.erforniaiicc I'y tin

purchaser: he had contracted to purchase one thiiiL',

and he mi.Liht refuse to accept another.'

•_niisliiiiu' A"' lifir,r III,'! Ill 'II'-

( i.iitrih'. SO I.. '1'. I-"-

- I'J Cli. !). l.">0.

' Jaa.lis V. llii-ill, [11">1] •-' t'li.

S.'iS, H6',t, ill wliicli tas!" auiiii r'"i-

dtvisii-'iih nil ci'iiiiili"iis for ctniiin'ii-

satimi were piissoil in review. See,

too, Riji'it-ktttand Smith's r.,i,tiaii,

[luur] -1 Cii. ::o8, 'HW :
~\ !.. ''!:.

tiCiC wi.ere :iii iiIeiiTL:r"iiii.i c'llveil

coiistituteil ;; liteut defeel); .iisliii-

riiijh) V. ISvut'ii, 1 liii^-- N- '

:;7ii. Distiiiguixii 6' /"<(('/. ")v. ';>—

"

7 W. v.. IVV

ni-l: V. I'lu'li;-, Tie,. i:i
'

'^
"'• '
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§ 1243. Ill ;iliotlicr rasi' ti yanl. \vlii( li \v;is rs.sonti.il

to the riij.iynieiit of tli<' inu|.city -<<\>\. \ras held from
ycir to year, instead of i'mi- |Ii.' term ..f twciitv-tlin'c

years for wliicli the rest of tlir preiniscs were lield, and
at a separate rent: this was .-onsidered to he a dei'eet

which the vendors were not entith-d to Ininfr within
a condition for eoniponsation for mistake ih tin' descrip-

tion of the property or ;:iiy nthcp rrror whatsoever in

the particulars.'

§ 1244. In M.i,lrl,-u v. //,„.//,- Ica^^hold property was
-oM for the residue of a term of ninetv-nitie years,
which eommeiieed on tin -Jlth .Inne, 1S38, nuder con-
ditions which [.rohil.ited the pnnliasrr from callino fur
the lessor's title, and stipidated that any error or"mis-
>tutciuent of the property, term of years, or other
description, should not vitiate the sale, hit that a com-
Iicnsati(m should be .;ivcn : the term sold was really
not the residue deserii.ed, (mt a derivative t-rm less hy
ilircr days than the orio;iiial on,': Knioht Bruce V.C.
hold that the underlease was not suiistantially the same
thintr. the resulting rights Leini; ditlerent, and accord-
inuly dismissed with costs a hill l,y the v-ndoi praying
for spe.itic performan^-e with ,. mpensation. This
decision, disapproved of l,y .1. .^1 .M.R./ has re.-eived
>atiction from the ease of /// /, li,,,i;,.< ,,„,/ }f,i.^f, r.^,'

where, however, the stipulation as f. errors which were
to he the subject of compensation extended only to tiie
<lcs, ription of th(> propeitv.

I'i'i I'V 11 vendor of an ;.'Bl:itc, wliicli :,:,:,,

lu the articles was frpatr.l as froc-

li"l'l, \v;is fffiised l.ociiuse alnmt oiie-

>ixti. in vaiuf \va.s cupylidld, but
"'"iiiii.; is statoii a.i to tlio |>c.uliar

'"I'urc uf tlio teiaire. CI", tlie ob-
MTvaiiniia „f l!,„i,illy M.I!, ill If,,

'

" V. Cu„K;h. U. l:i K,[. lit ,,. IL'O.

Sc", I. .(I, EnniHX. l^(ihiiis.!i,h\r. S. S.

fll I

renai.oy

veil 1

1

oMly,

liiMlth.

hnInU V. Ilntehiiisim, :\ A .V K.

- - I' li. .V Sin. 71S.

r„i„h,n-el; ,ll:i/ .Sou/h f.ni„t„),

H.ilhlln.i S,„-i,tij V. IMloiciiii, l:\

Cii. I), at |.. Tiio. aii,i iitn-ii, is |L',-|0.

Soc, tno, I)„i-/i,i</f„ii V. Ihiini'tuH,

Kay. at |.|.. .V.T, .-,,-,s ; ;i,id lUiufnrd
V. Cii.i-ll,: L-j I!,.,av. 177.

' •'•'
< I'. I>. Ilo; fuliowe.i ii,

/'' n V. ri,:ili,.^_ 71 i,. T. 1.-,;,,
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^ 1245. Tlir ipli- uikIit .uusiilcnitioii of .oui-

fipplifs wliciv. L'li till' whi.lc lan<l is .(.nvcyetl. i.

i,r ii part <«)' it, is -nl.j.', t to rij^lit.s wlii.-h iiiatrri.ill\

ait'o.t its ciijoym.'iii lliiis a ri^rht of way, whidi w.mld

remlcr usoloss for iMiildinu a .lo-c advcrtist'd as laiiMin-

<;roiiii.l, has Imhmi licM imt t^ .oiiH" within a roinlilioi,

for .ompeiisatioii ;

' -• t-iaiit- of rij^'lits to the owii.r^ ..I

lowi-r lands, to fct. li uat.-r from a spriiij,' on the uyyry

hm.ls, to .ut and -hans.' drains Imdini,' thi< water t-

the h»\vor lanils. and ..thrr siinihir rights haviii- rrf.|.

enrc to four .m.l a h.ilf acn-s out of ahoiit thirty ~"M

wcri' h.'ld to .•onstitntc .i material defect in the till.

to the upper lands, .md eon.seiiuently were not tli.

snltjcet of ronipeiisiition, notwithstamliui;- a eondiimi,

that a mistake in the .hseription or an error in tin

partieiihirs slionhl Ik- thr sul.jeet of e(mipensation. .o.ul

not annul tlie tontraet
"

§1246. (Jeuerally. where there is a proper .as.' fni

compensation, and the amount eun 1>e rea:onal.ly r,ii-

miited, the Court is disposed to grant it.^

§ 1247. 15ut wliere tliis reaaonaljle estimate is ihm

attainahle, the Court refuses to compel the punh;i-'i

to take compensation : thus, where a house and -rouii.K

wer.' s.)ld by the Court, and, pending the making <nn

of the title, some ornamental timber was cut down. th.

purchaser was discharged, l.ecau.s.' the act atfeeted tin

value of the property to the purchaser, a.s u residen- .

,

ill a way which the < 'ourt was unable to measur.'.' Aim!

where the particulars represented the average si/r ei

th." timber in the w.jod, which was the property >nl\.

as approaching .")0 fe.'t, but in no way specified tlir

number of the trees; .md the witnesses for the plaimitl

(the vendor) treated no trees containing less than 1"

V. Jlhih, 1 Bill- .N. <.

4(i:l.

- S/dl'Ktthiii V. .N.'-'. '.(7', i I'' '1.

>V Sni. •'.O'.". Cf. -V"W(("' V. rU'jhf,

7 \V&\: 521.

,l//-,r(ii/, ;i'J W. 1!. HI.

' 1/,;-r;;;;;s V. F:!l!"<>..'i S^ •>''' ''''

,S4. ^'i. Col V. Cuveiiloii, :'.! l'"''-

ITS.
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•ct as tiinlMT lu'i's, iiud on tins h.isi.- IlKWl'l

\vi

ivtiai^f of ,'U foot <> imlics ; whilst tlie <K'fi'ii(liiiil'^

tiiosHis, rt'ckoninj^ all trees cnntiiiiiiiij; not Icms thmi

iVct lis timlti T trers, sliowcd an avtiagL' of 'J'J feet

ly; it was licltl l.y Lord Hatlinl. y (tlun Wooil V.C.)11)1

that tilt" Hiil)j('ft-inattrr sold fell short (tf the (lesrri[i

tioii but, HI thic absence of any representation as to

the nunihcr of tre. s the Court had no data for e.il

Iiitioti, and therefort

dismissed the hill.'

eu-

eould not ^i\e eonipensation, out

1248. Tl le same iirinciiile >eeni>

iiiiitlier ease, in wii idi tl le premises wi

|o have Ljoverned iii'hi

re deserilied as
V. r;.

Ill ilie joint oeeupatioii of A. and IV as h'ssees, whereas

iliev were in fact in their joint oeeiipation, hut not as

's, liut A. was the assiifuce from ('., the original

it was ht'ld that this w.is not a. lor eom-

|ieiisating the purchaser, !)Ut tliat he could not he forced

to lake an indemnity."

>i 1249. (Ml the other hand, where the eouditions (

ipiality, tenure,

vlioM

provided that any misstatement of th(

"lU'^'oiiiifs, or other particulars of the projierty, de.scrihed

liv an innocent mistake as "valualih' freehold estate,"

should l)c the subject of com[)ensation ; and cmc lot was

ill fact of copyhold tenure, Imt it appeared that under

.1 e,,ni])Osition with the lord of the manor the dif^ereuee

iii vjilue between e-ipyholds in that manor and freeholds

wa- very sligiit ; it was held that the vendor was entitled

e purchaser to take the lot ip question with

Irllt t'.

froolKil.i

[<> (()nip( th(

ceinpeusation.

§ 1250. Further, tdthouifh, where a man sells a lea>e fudoi

lor a definite term of years, ami nothing more is said on caiU',!

culler si(le, he cannot make a good title unless he shows

that it is an original lease,* yet where the [larticidars

L.nl II, oiv V. Uininlhmiili; Mr.avihiu, '1 I),, (i. M.
Cf. iit/iti, § 12!tt. A li

1"!'. instiiii:\i ehriith- n, /.V)//'«< ((',./.V((.s/.rs:l'.tCli. 1>.

'/,7„
1 1 )<- ( i. & ,r. eiO'.». no.
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ami <iiiulitit)ii- of -alf in t'ti'r.t tell the pur. has. i tlia-

tlu' loartf wliirh i' utli-ivil lor huK' is in fait an iimlri.

lease, the venditi- is iiitillr<l t'> ciifoivi' oiiiplftitm witliMiii

riiiiii)tii.iiitii)ii, ami tliat iiulvvitli-'taiitliiig a cimilitinii i,.i

rompiiisatinii ill llie >veiit i>\' any error or mi-^taki .i|i

peariiig in tli'' <lo.si riplion, or in tlie iiaturi' or i|U;ility

111 tlio Vendor's iuti-re.sL therein, or in the panic ul;ir- ><(

the .Side. For /'</ V. 1 ailing a thing ii lia>e whi' h is ,i

lease is not a iiiisdi'sciiptioii.

§ 1251. The <ases where . .• det'eet is, from its iiiai:-

iiitnde or inipor!aii<e, not a pro|)er sulijeit for inm-

peiisatioli, have lieiii already tttated. We may now

consider M)iiie other rases, where the doctrine will not

l)e applied.

§ 1252. 'ihe piiiKijile of lonipeiisutiiiu, wliiilni

arising under the geinrai duitrine of tlu' Court, or uiid' i

a eoiiditioii for i-oinpi'iisiitiou in <asr of any error "i

ini.sstatenient, will not he applieil whrre there h,is Imih

inisripre.sentation," even, it seems, though the dill' i

eiice he of ,siti-Ii a ehaiwter that, if it had arisin fi'in

mere error, it would have luen subject to ioiiii"n-

satiou, as, for in-tan<t', in respect of the ditleniKr

lutwecn 'opyholds nearly eijual in value to ft'ehuM-

and freeholds.^

§ 1253. Thus wliere, on a sale hy aiK'tiou, one ol ili<

lots was descrihed a- to be .sold with a re-servoii mi

waterworks yielding a yearly rental <»f about <iO/., anl

I I'tr .Ii'SM'l M.l!. ill i;,i„i„,ii;ll

Olid Siii'lh J.i'ii'lun Hiiil'liiiii Stiiielii

V. Ilulluwiuj, It Cli. I>. T'.t, Ti;i
:

/,'. Ikijfiit iiii'l .W((s/(,s, .",:i Ch. 1».

110; ili-iiiiin V. I'l.illijis, 71 L. T.

I."il'. Cl". Puiliiii/ton V. IIn miltun,

K:iy. :it p. .55t ; Ilaijfuid v. i_',:,l<Vr,

•_".' Iliiiv. 177; Sijunilh \. l-liiihl,~

Uf;iv. o-\ ; Ihtiiliiioli V. Hudson,

1.") W. 1!. btJO; I'loud \. J'ntdniid.

iw i.. T. HI'-',; Tit. ill J- \. '!'ni::<rr,

|1SS1] \V. N. ].. 70; //f Sn.ll niid

Jiiw's loiitiii'i, si; r.. T. <H7, <iiK

(•|iicsliuii .if C'liVfyiiiicc aipl II"! "1

title).

- rer I'lmiier M.l!. iii r!., •

V. Tns'iiin/h, 1 .1. \- W. ;it ]f il:',

IJO; Did; of Sol-folk V. ll.i"'-/. 1

t'iiiiip. ;t:l7, .'!10; l'ou;ll\. /'.w/,;/..

St. Lfoii, Vciiil. '.'3; St,>i-nii ^.J-

liftoii, 1 M.r. 21!; .s«/.)v(, *; ll'">:

aiiil clistinf:iilsli I'o'ii-ll v. /.'''("'.

I.. 1!. lOt'h. 4'-'l.

rriir V. Macnidini, '_' l»i- '• M-

>V li. ;!.3!t, .•'.11.
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ii luiiii'tl out ill. It lliis rciiliil ar>iS4' \'i>>\\\ -upplyinji willi

waiiT tVoiii ilu' iivsci'voir rtomt' limisi'-. In'twceii whiili

Mini tli<' I'l'HiM'voir lity liinN i.f ntlicr piKprielorrt, llir«»u;;li

uiiii li ilio vfii<lor hail no ri<,'lii i«> <arry tlio water rx<'C|)t

iimli r H lircnse from yi'iir lo vtar for wliirli he pni'I

iviii : it was hcM that lip' 'Ir^- riptioii iMintaiinMl smli a

iuisr.'|ircsi'iitatioii us to diliar tln' Vfiiilor iVoiii t'liforriii"^

-|iri ilir porforiiiaiii'r.'

ii 1254. fii aiiotlior «-asi', uhiTf there was a ini.s-A,t..

1 • 1 ill tUllillJ.V.

ie|iiT.siiit:ition art to the teiiainy ot a house, llie ( oiirl

ivt'iised to holil the purchaser to his cdUtrait ami iimke

him lake eoinpetisatio:i fur ihe ilelay whieh would have

hiiii iiceiled for an ejectineiit, althouuh the purchaser

lioii^lit for investment, and not for residciiee.'^

^ 1255. Ai^ain, where the i)artieulars of .sale deserihed r)i,„„i.,.i.

a t'inii, whiih lorined aoout uuf-tliiid ot the estate sold,

as •• lately in the ociupatioii of .\. at an annual riMit of

l'I'o/. I,').v.," and the facts wiTC that A. had or(;upied

file farm for a year and a ijuarter only, and then at thf

iionunal rent of ;J/. fur the tir.st ipiarter, and that since

his tenancy (which came to an end ahout sixteen months

Infoiv the sale) the vendor had been willing; to let the

farm at •_'•_';)/., and knew that nothing like "JOO/. a year

(uuld lie ohtained fur it, the (!uurt iicld that such inis-

nprcsi'utation was nut a matter fur cumiieiisatiun, luit

eiiliiled the pi;i 'haser to Ik; discharged alrogcther from

hi- purchase.^

§ 1256. But it .seems that a mere Hourishiug de- ri'im-ii-

scription in particulars, such a.s that land is fertile and -.ripiicn.

iiiiimivalile, whereas part of it has in fact lieen alian-

'loiit.d as u.seless, cannot, c.\ce|it in extreme ca.ses—as

liir instance where a cuiisiderahle part is covered with

Wilier, or otherwi.se irri claimable—be considered sucli

' S. (. Str, t..,i, /,e(^/„„./v. ///(,(./- • Dimiiiuck \. Iliill.tl, L. I,'. L' (.'li.

->h.-l\\-C,.V)i.-A'><y., ^5. s.-.: \\...
i^. IjnaUv !,.! •;

He Turn <'"' 'I''"''. •'- <-'''• "
- laM'-H, V. l;i,i„,,l,l.:, K;1V, ...'.

I'll.

-4^
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a tniMi'pfrm'iitaf inii an t<> tiititl«' .1 |tiir. Im-M !•

iiiitv hike
<tll tli.it

htati'd

l,v I...r.l

KMuii

iliMharj^i'tl.

II. \, I'm flia>i I {lll^i'lilfl I'll t, ruiifrdi', lliiii I., II,
.J

,,,.

rijiiilifiiiii fi'i I'l'iiij" ii^iitii'ii.

§ 1267. .Vlthnllgh, a> I !.,'iMW|al luir, will IV til

vfiuliir has imt wultstaiitially flio wlmlc inttit'^t In In-

iuntnu;t('tl tn >ell, In-, as we liavf .srcii, cuiiiiot cnl'ii

tlir routiait a;^ain«t tlu' [lUn iiasi r, yrt the [Uiivh.i.in

i-aii insist oil lia\iiij» all that the vimmIhi < an niiisry,

with a cumpitirtalion for the (UnVreuic.

§1268. '-ir," .iai.l Lunl Kl.h.ii,' '-a man, h.iMii:

partial iiitire-its in an estatf, chooses to I'nti'f inio .1

rontrait, ropri'HfUtinii it, and agivcihi; to sell it. a- lu-

own, it i« not lompitent to him aftoiwaids to -.i\.

thonj,'li ho htt.s valuahle inttri'st.s, \iv lia.s not tii' rn

tirety ; and theirloii' tlu" puivhaavr shidi uot ha\c tli.

Im III lit of his I ontiint. For the pnr|Hisi' of this |iiii-

diition, the i>er.son < tuitimtin^ under these lioiim

.stames i,-> Ixiuml l>y the assertion in his coutiiu t : ,iii.|

if the vender choo.ses to take a-> nuuh as he 1 an li a.

he ha- a ri<{ht to that, and to an abateinoiit : nul th

Court will not hear the olije«tion I'y the vimiI.'I, ;ha!

thi- piinha.ser lann jt have the whole."
'

S, ('. at |.. '.'7 (/», TmiiiM I„.l.). fl'."""! I <li.:il p. >!" I>i.!in

Sc", li'i', luhiiwn V. >iiiiifl. 'J dill.

I'll "Biilihl.iiili.il aii'l r..iivfiiifril
"

il\vollin;;liiius().

- <v '.'/. /" '• I'lirmr I... I. \u

IliK/litK V. ./.((,..s. :; he (i. !•'. ,V ,1. al

p. :!l."i. 'Hie .iulli"iity I'l' .'(//ii'.> v.

l.iihfitht, I., i:. '.I V.'\. "1 ^.I'liis al

//iiriii/t V. l/n/Miiiii, Ti. I I,

'.11.

' S..facii>riiiii;:lv .1//.., /f. '/-'/ <."'

V. Ihiif. I Vex. Sou. •_'.'!; l/i'iv"

V. Cuke. Hi Viv. 1; D'll' V /'•'.

li; Vis. 7; ///// V. JIllH'^;,. 17 \'-

:;ni ; n'mt-ni V. i;>is»,ll, ; \ \ !

least (iiicstiii!i:i'>li'. fnliiliari- I'hii- ls7; .V,y(/. v. ,1/</'7.t;(Zi. . I I.' •

/)/... V. iW.7/.,, L. 1(. 1' C. 1*. I'Jii; 10 lliiiiiitt V. l-'uii-l',; •-' lli.i
''"-

• '. P. fJO, witli I'liliiilliro V. Iliiili/, SuHicil'iii'l \. /.•/•/;,<, I 111. -'•• I'l-

],. l:. '.t I'll. -117. See, hiiw.'ver, liciilarly :!t ; II (/,.•/( v
,

H',''<."'.-
'

Kii,!/t.i \: (.'(iiroll. \. v.. » tAi.'.'l. •I'll. N. >• »1" {'«-»"'i '> > •'

III Miftl-k V. IliiHtr, 10 Vo. <r. //7'C V. ',-//.•*.. 'J .K'li. >
^'

:;l.".. See, to... /,'.'././ V. I,, IS,; /It's. p. |s7.

•^(il
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!5 1259. Tin- prill' iplo W.I- II. I.'.l "11 l.y l.-.i.l Ndttmu

li.mi, ill till! <asc 111' Cfritfi'ii \. '/.•-'..,' vvlioii' tin-

.|i IriiilHiit UowiT was tniaiit loi lit', uf I'ltain r-Iati^

11 Shro|),t!iin>, aii'l in' aiii| his lat«' f'atlnr a;^n'f<l witli

till plaiiitill tliat tlir pl.iiiititr slmiilil ii|»i'ii iiml wmk
itaiii iiiiiif^, mill -liniilil •'iijn) lln- niiiiri'.ih laJM'il

|oi liMi yiMi!*. it till' ill i'l'iiiliiiii or his i-'-au' iiiali' shmil'l

>n Inn;; live, at ii vraily ii'iif i>l' 'J.V. 'I'll.' iiliiiitill

-Mll'llll Iht I siH'iilir port'iirni III' ' "f thn ruiifiM' i : lh«si>

.1' t' iitliiit i)lijcrt'''l lliat 111- was (inly triiuiif lor lite,

,iii>l Hiiliji'it ti> ai Tuuiit I'lir waste, uiul that hi- '"iiM tint

I \..iiti' till' iiiiitiMit lii'-aiisi' it was iih iiiisi-*tt'iif with

III- p'pwcr: the Cimit ilciicfil tin' ilol'iiilaiil t'>r\i'iiitr

til' rt.iitrait si» tar as in' was i apalih' '•! ihiiiiL; it, ami

Ilk wise to aatisiy tin' plaintitl' sii'h il iiiiaui'- as In' hail

-ii-t liiR'il in ni>t oii)iiviii2 tlu' pri'ini^i'- a"i>r'liiiL; tn tin-

'iilrai-t.

1260. The priiniph' is aN lliistrat'il li\

A- '/ /A '//'//(//(/( i/>'',« rev,,- licture Lmil Thiirhi Th
I lull,

111' uiiilMnt of a liviiij^ hail rotilrarlril wiih a tenant in

ii'iiiaimler tor tiie piirehase of the ailvuwson, ami "h

ill'' faith of the eontnnt hail Imilt a mm li lietter linii-*i'

nil ilii' tileKe than he wouM otheiwis'- have iloiif : tlif

•iiaiit for life refiisjn'f to "uniir in llif --ale I, I If I

Tliialow loinpelleil the tenant in nniaimler to ioiiv<y

II lia>e fee for levying,' a tine, with a loviiaiil i" -iitl'er a

iiiiiveiy on tlie death of tin' tenaiii for life.

1? 1261. In ]\'lie>ifl>_>/ V. Slu'h Sha.lweli V.C. Iiel.l

till' primiple under di.seussion not to appl\ wherr a

lai'^c part of the property roiihl not lie ronvcyrd ; ami

I iiii-i'ip'-ri'ly, the rontrari in th.it la.-e lieiiiu for the

H h.atlf'l

)f a hiire manufartorv. .iml ii tiiriiiiej 'lUt that

I'linii, !i;i.

I S^'li. ,V Lvi. I'.i, 11.
'I'

•
I Sim. f.'i;. >''• I

"l.-'l ;.V ti"ll^ "f L.'l-'l St. I."..I1.

'I I'ulti'iiliam in Hreat W- uteri V( :j';:1; ah .1/(1 " V. /, /'

'",'/ ' '' ISiriiiiidihnn I-/ /,.

• t,itl J,iiiiH,,ii l:nilii-iiii ('•'., •_' v\

r.i lU'in. "'Ti;. whrii' IL.

\('ii.i"r> w n I'lilv iiititU' i ti tlirrc-

li'urllis.
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M.Ml.r.i

iipplidi

tiMlof
I. in prill-

i,.|...

iIh' mimIih- Well' 'i>i1\ .•lilltli'il I'l mill' MUl iIIh "I li,

\\lii>lf. .iinl ili;ii \\mim' |mii-» \M'r>' Mulijpt I I'l 11 'li III

svlii' li w.iiilil .•\li.ni-.t innilv I In' svIkiI'' uf tin- |Miii !i i
••

niiiti' y, 111' irf'iiMil til. 1 ili. |ii ir<iriimiii f. TIk' \ ^

I 'Imin iIIkI'^ (III i-ti'Mi ,i|i|H'iir-< lo li.ivi' l»ri» iiitliifii' i
.',

Iiy tln' I il< mil-*! nil !• lll.ll llir Vrllilnr^ rutl'liil ilil'i till

iDiitiurl iiii'l)'!' Ik niiHi.iki'n iitiiiifs.Mion tlntt liny wi'

I
iHXi'sm'il III' lilt' rHlirflv' "I |Im> |»ri>|M'rt\'. it ih.

. ilM', cvrll if il •iXW lllU^ "V ntlnTWiHi' ll|M'I| ill mWIi

[(aiii'iilii I ii'iiiiiMiJiii i'.-^ Ih' •'ii|i[»i»rt«Ml, IS iini, II I-

.stjliiiiitlril. Iiki'ly iiiiw to III- r<)llii\vcil. I'Vir it mil I"

sh"Wll llllll, liliill'^ll llir ilin'iTOIl''- lil'tWcni ill'' |il -

jMM'i \' I unlriii ti''l lo lif xil'l ,iiiil tliat whi' li tlif MU'lm

an tiitii.illv (iiiiviv iiijiy lir ijri'at, lln' I'lniil will u' n'

ralK, licit withsiMinliiiL; tliis ( ir<iuintiiim', cntnii. ilii

cuiiifarl wlioiv il sfcs liial it^ iiiU'iitioii h tli<' ^il' "t

wliiitovir iiitciisi till' snidor hii.s.

(; 1262. Iii'!>i(l ihi' ti ii'li'ii.y iif fhf Ciiiirl in i m

yt';ii-i !i.is liioii |i» apply lln' priiii iplf lilt'lally. I !"i-

wlifii' IW(» viinluiN ruiitrac It'll to ^^'l! t\vi>--ixlli- nt

ii'iiaiii lia-i'liolils • iii'^.'ilicr willi nil utlnn- iIumi' n.;lit-

an<l iiit'it'^ts ilicii'iii," aiiij it tunu-il out that th'V W'lv

only tjiititli'd tn iwii iwcnty-lirst parts eai-li, tin' pm-

rluiscr was lu'M t'tititlt'il ik .s|H'iitif [luit'ormaii''' "I ili"

(Kiitiarl to the 'Xtoiit of the vriidoiH iiitiTi'st.<, wiili >

proportion, It"' ahalcmciit ><\ tin' piirilia^e-nioin'y.' Aii'l

wlii'rr A. liail « oiiiiarliil to m'liiit lo I?, and <
'. ;i l< i-

ol' lMi,-.in('ss j)ri'iiiisr>, and, after tln'y had t;iiii itn

poHticssiun and l.iid out uioiicy iu alti'ration>, it '• '-

fouiiil. on invot illation of tin' titli', that A. wi- 'H-

tilK'd to an uinliv iilid nioifty only of the premisrs, i!i'

otlur niuiity luiiii^' vistrd iu her .sou, a minor, ih''

Ciiiu! gnintfd >pi'i itii- perforniaiire of the riinir;i. i i"

the extent of A.'s interest, with an ahatemeiit of "ti.-

lialr of tile nut tiL'roed upon.'

' ./.„.s V. /•,„„<, i: I,. .1. (1,. 1. 1!. '.» I'.i. i.Ti.

Kill. Sw. ti". /.-//- \. ','„ .,./,,.. /!„,i-iiif\-.S;i,„,„'//, \\il I. i' IT".

tji
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3 1268. Aj^Hiii, wli' r< v., vvliM lia<l only iiri < Hi.ih

II iiii'ii I'h ill |ii(iiMit\, ill' I' iiKiiii'lor ill Iff Im |iiiiM-

lu liiH will', •iitr.ii li'il to «ll ill'' I' '• .s.iii|tl>' I'l l'>

h.. wii- i"iiHraiit t.C thf, nlal. ..r tho till.), aii-i tlim

'111 liii »ifr f<> "tiiiiiii Willi liiiii ill ' olives in;,' i

< II

Willi kill

t to ('.

klH'W lit W.'n ruhll.KlK II WII-' ll'I'l tll.ll H Wil-

titli il t'l li.ivc ii t iiiiv<\ .nil •• liMiii (', ot A.H iiihr'ii,

I lii-* \vili''-» mtfii-Miwith I itiii|M'ii-at|iiii III H'-*JM> I II

uIikIi lir Wn-< llll.llili III riiliVi'y nl liillil WltllOllI lirl

I iili.Hrllt.'

!!
1284. Si, whfi r \ r||ili»r.-t I iillllai Ir'l In tllf l.U. 1.

I'lltl

lll.^l •

tintv III ri'itaiii frifliolilt, ami it WiH atlcrwanlrt
iii..i.'t>

Mii'il iliat tlioy Writ' fiititli'tl In an uuiliviilfil

liKilrt V Dllh , till' |HII'| liastT nlitailidl a ilnli't' till llir

»jii. ilii iK-il'iii'iiiaiii I' lit llic iiiitiait liy llir vi'inl'ir' I"

till' i'M< III iirilnii iiuiU'U', with 111 aliatnip 111 iViHii I lit-

|pilir!ia>f luoiiiy III iilii'-liaif till' ainoiiiil.

^ 1265. Ami -11 when- A. ami B. iMlitlai Inl III M

I'll a^olmlil |ii'ii|M'iiy I'l ('., ami
l.l.vl ,,.11.)

on i'\aiiiiiiiii^ 111'' III it^ik

title it a|i|iraii'il that A. w.is ml itl'''l In .i niuii'ty suli-

ji'i I III a iii',it;,'iini' lor its i'lill value, iiiul tlial 15. liail

nil iiiteie.-tt at all, tacts wliieli wei'o lint known In ('.

If I lie tllllf wlu'll lie < lltereil into tlie eolitiait,— <

W.I- liel'l eiititli'il to all as^i^niiieiit of A.'.> moietv. mi

ill'' t' iiiH of riiVL'naiiti^i;^ to pay the iiiit aii'l jn I'I'iiiii

the iiiseiiaiit.s in the lease, ami al-^o to pay tin' moll

U''.Uf '

liatiilitii'rt.

lelit, aiiil til Imlemnify \. in redpeet of tlio.se

§ 1266. lu o.uli of tile (Uses refcrreil to in the hi-t i-

III

iivs.ir" .il

I'l' .s'ltion.s the, pui'ehfi.sor was uuawiiro, .it the tiim' .|, t,..t.

when he eiit'TOil into tlu' i oiitraet, of the iniporfeetioii

ot the veudoi-'s title.' Hut oven if the piiiehaser ha>

tii'in ill.' Iir.st been aware of the state of the title, that

V. If /, I., i; ,/, I., it. IS r..

1 t. .\."/,o,/». V. /I„r,/ni.. 1

//..,/.../,« \. y.'/y.;/. :• cir. i>. is'i

Si (. >'ii„ti, i IT I <' «"/.



«;j(» |V» ll'K.MAI, M.MIKIS.

. ill lllii'«tlllli f will \\>'\ lifi ••-.«. 11 il\ iX'licli- luin llnln II,

Ixrntit of iln |>rii)< i|ili uinli'i > Mii-.tiliriitii'i,.

tj 1267. 'riiii-. Ill .1 MIT i|..i'li<l ill tli> Ncii i-,i

ii'iil cstiiti' ntinnl liiiiilfl 'ly in.image ^rtlli'im lit t.. n. j,

11-41 > .!<« A. Mllll lll» Wl|)- •lllllllli ll|l|Nlillt, .lint III <lrl.ll|!'

• )l n|l|XiilltlllCllt to tin- ll-f of till' llll«ttr' o' till .(lt|.

iiuMit iliirin^' till' will' ^ lifr, in irn^t for hit Miimii

iH", witli ri'tiiiiimlir to A. in tif A a^^rtM'il lo -..11 ii,,

fir wiiiijilf to <
'. Itv Ji lotitiii't 111 wliirli till' wil.'-

ililfU'Ht wiH iiH'tilnitH'il, lull wliiili Willi on in ^ay ihn

\. wiiulil |ir<M iiri' II j>iti|MT I'HUiiiii' 1 to III (\ciiii..| Ia

nil prnpor jhiitii'i: aficrwiinU tin- puii liaMcr iu iii.ill\ |iiil

oM'i ihi- pun luiM'-iiioni'v to thr iru<ii'i'<. Imt ilir vmI

ri'liHiil to loiivi'V Iki" intri«"«i. Ilai on \'
< .

lull! ilm

t
. \va^ <niitl«'il to liavi ihi- |>iiii lia-'f . oiiijilil. il ! ili

i'\ti!ii of A.'» n-vor.^iitii in tii , with omjn n-<aii"ii i.i

till' lifi' illtrl'i'^l of till' will' allil a lirll oil till' tiin>l !.

till' liHtJil'^ of llic tniiti'i-. "It." '^aiil till' Vn •• I h.i.

1 rllor, " a man iiitrr.'^ into a lontrail to >rll -oin. tlmi.

H'[irrM'ntiui,' that hi' hu'* tlu' iiitiri' iiitrri'-i in it "i il'

r : .1 ...;...x :i,i,.....^t ...I i >..

H'[irrM'ntnii,' that hi' hu'* tlu' iiitiri' iiitrri'-i m it m ii'

iiuaiiH of ronvcviiiu tin • niirc inti'io-*t, auil ! > \
-

thr
I
rin' of it ami iIih -t not piifonii hi-* ronti:ii i 'liin

.1 ... *i .>.... ..1... I...- ..

irl!

Will.

l.lllilM

th.li.. Ill

i;,. |.m.

,ll.l.'

11' I I it I- III II .iini iiift-- mil w' II.7IIII III- ...iii.... .

II' othiT parly to tin- lontrm l, who ha.n jmrlnl ^

lii« iiioiny or in rraily to pay hi-* mom y, i.s riititlii i
•

III' [)lai»'il in tin- Mann- piHitioii iir woiihl \»- in it il'

ontrait hail Iki-ii loniphteil: or, if not, hy lomprn -.i

tioii to 1)1' plaii'il ill the -aiiu' [.ositioli in whi. li !i'

uiiiilil III' I'htith'il to .'<tanil. '
'

t; 1268. It i-' olivion- tliai. Ill tiiii- |iro(i.iliii iK'

t'olirt i-< I'M'iUtilli; thr roIltlMrl, ' '/ /'''' S "f il'lri

|ii'rha{)s i.s rariv in;,' iiiio i'M'i utinn u n. w mitra'

t

roiirsi- in wliiih ilitln iiltii'- .sonu'limi- .ni-^i' whiili I'l''

' /;,!,/,,, V. ' .... 1 I h. I'- I' I III. ^. ir-'/.l' I- 1!. ' • i

S. ('. Ml. .li'murnr. .; Cli. I'. V'l. *
'-'-

S-l., li«., HVd"/' V. Il'l///(l id. I'M

N. S. Mill, Cf. nri.l ili-lih-..:-!, '
'.(-"

I ( -1. I'. ,11
I'.

I";'.

>,..
i„;-

Und l.,ii-.iii' M.l:.

//, ,- X. Ii-,li,'i. 1 K.-, y
I

'"



" "Ml'l N-AI l"N.

|. 'til' iHtll^ 'HI tin ,»|i||. ntlnll ill llic pllll. l|i|c lliiil < I

\\*i IIH.ilnll. Tl H'Ml- hive llilW ti> Im- I Illl''l<lt-Il'l

\. Ill

1260. Ill' I'liiK i|il(' v\ill nut I"' .i|i|i|ii'<t n't tiM jM

!• t li^^llt «lli'll lllr Vrll'lul III ly IlilVi' |i'-ii-J-%ii|

!i ilcii'iiiiiiii' till' •iiiilru'l i.illhr tliitii I'diijil'ii will

'iii|M'iiHaliMii. ."»M, uIum a .fiiitti't |»i<>M'li''l tli.it ii"

nil-"!!'* riplioii -li'Miltl .ititiiil ilir -«lf iir Im- iIm' ^uliji-

t

il ' •iiii|c'ii»<ntM»ii, .iinl tiirilnr, that i| ih.- jmn liii^' i

oIkhiIiI iii<4iiii nil any if<|iii->itiiiii wliiili tin' v<'ii<l<ii

• liiiiilil 1m> uiiiilili' i>r iinwilliiii; In >iiin|)l\ with, 'In-

wii'I'ir •^liiMilil li.ivi ilir jMiwfi ti» ri •<' iml ni'l iln

! r i^^f i>i fin |)|iii s.il.l w n liy all iiiii'Miiil I'lmi nii^

i.ii"l. til)' I'laiiitill i|''iii.iii(l' il "iin|x'ii^.itiiiii, tin'! tli

M'lit'ir ^(iiVf iiDtiir In ii-'iiul ill'' luiitru't an! lli.

lUhliuHcT iiiMislc'l .III |R'iti>riii.ui' '•, il wa~ licl'l tlial

H|i' Vi'M'Inr Win 'lltlll''! Ill !(•>' lll'l, ill'l tllll tlir pin

. ha-iT iiiiilil not '1.11111 ill' ri'jiii t" p 'iI'Minani r with

"lfi|>rllHatioil.'

s 1270. '\'\\< [ilill' Iplf will ll'ii, il ^1" IIIM, lie applli'd

wlii< llii' aliciiiitii'ii "I iIk' paiti.ii inti'if^l nl llii

\'ii'l"r iiiighl picniili. (• lilt' rii,'lil- nl' iliii<l piTHiiin

nil. K'-ii'iI in tiir '?'i:iti'. Tims win ii' a tfii.iiit tnr lit'r

wiMiMiit iiiipi'iK liiii>'iit <it w.i'ic iiinl' r ,i -ilii> t .^ittlfiinni

I- ,
t

nilr.irii'ii tor llu' -.il'' III' till' ti'i', till' ('iiiiri

|i|ll>f(| III 'iillipt'l llllll III alli'liali- 111- litr itlti ir.sl , '111

ill" '^i'luiiil tliiil a -traipj. 1 Wuiilil lie likfjy lo ii.s»; in-

lili'ily II- 'oiiiinil ua-ii' ill I niaiiiuT (iillcri'iit tVinn .i

ti'liir, Ill'l iiidiv pivju.li, ia! to tlic ii;;lit.H of tliu.su in

fi Mi.iiii'Ur.
"

>; 1271. It' ihr pllll lia.'si'r i-, rrmn tin: fa-it, awar

ipiii iiy t iivi'y tli(> wlmli' nt' wliut

I' 1 ;U ' u.i --r

till' M'nijor -i in

111' I iiiitr.ii t« tor, III' lami'it, ^eiieialiv, in.nirft mi haviuif,

It an liaii'il priic. uhal the vinlor can rotivov.'

n" 1272. TliiLs wiii'ii', ill til.' v.'ar lHt;.t. a husli.iinl

\ 1..I

Inn/ ,,„ / II'.,!//-, .;^ I h, 1 1. •|i)7 '

I- I. I'Tl I Iv. Tl.".'. •
|. -«/„ ij'.i;.
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ftiul hirt wife signcil a lontnict for tiio wile of the \\\iv\

fi-e .simpli' fHtatc to thf i>liiiiitiff, who knew from the

plain hmyuago of the contra, t the true state of tlic

title, it was held that, os the plaintiff <Iearly never

.nuUl have heli.'ved for a moment that the hu.l.m.l

could Hell the fee siuii>le, he was not entitled to Imve

a conveyance of nil the hushand'.s interest, />,, his

c ;t.ite for the joint lives of himself an<l his wife ,ui,|

hia estftte by curtesy, with an abatement of the [mi-

chartt -money ; and the hill was a.eordinyly .11^-

missed.'

§ 1273. Similarly, wliere vendors were entitled only

to three-fourths of the property, and the purdiasei

waa at the time he filed his bill aware, or hud 'u,Oi\

reasoii to believe, that no good title could be made to

the whole of the premises, Lord Uomilly M.l!. lu-M

that, though he mii,dit probably have recovered d;iin,i!.'e>,

yet, as he chose to file u bill for specili.' p.M Iniman. e,

he was not entitled to any abatement from the puieliase-

money, but that he might take without abatement, the

three-quarters which the vendors could convey." And

it has been decided that where a person has dealt with

a tenant for life for a certain lease, being at the linv

iiware that it would be in excess .,f the tenant fni

life's power, and so endeavouring to put a fraud up. n

the settlement, he will not afterwards be allowed t-

,all for a lease from the tenant for life to the extnu

of his intea.st: the contract was not at the tini- it

was entered into a fair and proper one, and the Court

therefore wo ild not interfere.'

' fasth V. \\'ilki„»o„, L. K. r. • .!/<"' V. T.rhuw, V.> Im.,v. .„l

CI, 535, out;. Cf. a...l .U^.tin^uisl, l.-el St. Lewmni. ^MK-ars m ,,.^U

n,.o,,ery. fim.ut, L. 1!. is K.l. OSa

;

ti.i» .lecLsi.m. \vin\. '_>:..
;

-HM
'

,„,„•„ s^ 12.M; Ilarhr y. Cux, t certainly so.'nis .liflicult m ht i ci;.

Cli. 1". I'i-t; supra, § 1-07. Sof,

tu... Keayes v. (.'arroll, 1. U. ^* I'-'l-

;i7 ; Fairhewl \. Soulhei, 11 W. It.

7 ;'.'.'.

it will! wiiuc <( till- nil re rroi'i.l «..*.•-

already cited, supra, tJ* I'J'i'J ' "/•

il'linillkv *. /'tl'""'. - •' ^

1!. 5S.

'i
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§ 1274. In tht' insf <»t Eilii-iinlii Wimd v. Mmjorl-

iHiiiku,' the punhaser of an atUow.son discovorcil, ;if'ter

aiccpting tlie title, that the lieiiefifo was .iuhjcct to a

nioitgago to (.jucen Anne's Bounty \vhi<h he inijflit

liiivi' dis«rovereil het'ore : tlicrc had been no misiv|)re-

sentutiou or wilful lonceulni'iit on the part of the

vendors; on hill filed hy the purchaser for .H[)e(ifi(:

l,trfi)rman<e with <onii)enHatiou, Stuart \'.('. decreed

>|)ei ifif. pcrformuuec, hut without ronipeii.-iation, and

ordered the purehuser to pay tlic costs of the suit

;

;ind this decision was atfirmcd l>y Knight Bruce and

Turner L.-I'l.

§ 1275. Where there is ii defect in the (juantity

ol the estate, the principle on which the abatement is

ral' ulated is />rint<i facie acreage. But where wood-

land was sold as so many acres, and the wood as

liaviui' been valued at so nuufh, the abatement was fur

so much as the soil covered with \v(jod wou! ' be worth

without the wood.' Where a road was described as

"made up" and it was not, compensation was assessed

nut at the sum it would cost to make up the road, l(nl

at the diti'erence between the value of the pro{)erty as

it existed at the sale and the value it would have had

it the road had bi'en made up.'

§ 1276. Where the ditterenec in value of the interest

(untiaeted for and the interest that can actually be

rtinvrycd is incapable of compulation, the Court will

U'li, indei.l cannot, enforce spceitic performance.* But

liaviu" regard to some of the decided eases already

l)< llrlii't)

Mllljrc t

III imiil-

l^.lKr to

\lllli''(

IJouiilv.

AbatM-
meat,
llUW I ul-

' illitoJ.

Cciiupiita-

tioii im-
I'lis-iblc.

'
I Gill. .'ISI: :; Dr 0. \- J. ;fJ!l:

: II. I,, c. so(i.

///// V. ISm-kh-ij. 17 Vos. :;',M.

S(, In, M.-Kinzie v. //f.s*<7/i, 7
'

'!.. I'. <'','i, whcro till! rent w:i^

!'• iHil iiruiH.rtUiiwiti'ly to tliv <lt'-

lii iii.rv (if ;icit'.'\gi" ; (.'(inii'ir v. I'nHn,

il^'.'T 1 I. I!. 5;!l,.-.:;;i; and Pi^nr/I

:::::, L. ii, m I'h. ii;i, i:;-.

' '/;i>/\.Il',(/,«rn,, tltCll. j). 1.-..

' Sir -»yi/i(. i) I'J 17 : ih/iii,i \'^\)l
;

aii'i Ciilii: ! V. ilfii/ii,.-, Vdu. L".'.">.

where l>ill liy imrcliiiMi'.s heir I'nr

s|ecitic |wrfciriii.ince with coiuik.'I1-

N;ition (• r nil uiii-t.iii'liii'.: lens' I'ui

lil'e Wii!* (IJMiiis^ed by I.^ni I.ynil-

ImPBt ;,llieu) I'. IS. Cf. Tkuinns \.

r:;;i v.Vrn

r.e;i\. r.M.

P^^J^^J^^
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icferml to,' it i«, luiir.-iviMl that the Court will .icMnm

now .•oiirtidcr a clittinilty of this kiiul iiisupi;rahle.'

§ 1277. In one luwe what waa lontnvctfd to he suld

was au alj.s(»hito and iudcfc^wiblc estate iu fee, find ii

turned out that the vendors held under a Crown '^vhm.

eontaiuiuf' various reservations and conditions wiih

a i»rovi8(» for re-entry on breach of ••oudition. Tlr

Court considered that the proper amount of compeii>a-

tion was not estimable, but hell that the purdia-

,

was not bound to ^ake the property without .,„„-

peusatiou, and therefore was entitled to the repay ni

with interest <>f u part of the purchase-money that

he had paid, aii«l to a Hen on the estate i»v tli.

amount.^

§ 1278. Althougli, where there are no <lata In.iii

which the amount oi" compeuaation can be aaeertuino'l

the Curt cannot enfor.e the iontract with i-<m[K'n

sation,* the obje.tiou that the compensation ia una-;,,!-

tainable is, as has l»een already in substance obscrviMl,

one which the Court is unwilling to entertain ;
and it

grants relief with compeuaation in many i-asos in

which the ascertainment of the auKnmt to be [Mi.!

.annot be said to be certain .)r exact, but only ih''

reas<mable estimate from the evidence of conipctciii

persona; as, for instance, where eompensati..ii wi^

.-ranted lor the existence in a stranger ..f a ri-lit i-

dig coals in the land S(A1.^

§ 1279. Again, it may, it ia conceived, be lai.l dnwii

generally that, wherever the Court aces that \\w

I Sec miu'i, is l-'i- '' "'/•

-
^^e<, liuwfvur, /.'«'/'/ V. Acf «'(//•>,

[l',H.n>] 1 Ch. M5 et)iiiiH.'iis,itioii fur

restrictive covinanth iiicai..ililt; ol

assosmt'iit). r.ut tlie imrl of the

jrol^rty iilVectca liy restrictive

eovciiauts in:iy he so small that tlie

tNjurt wuuW, •veil if tlie veii^lur li;i(l

u« title at all to tliat Jiart, ikrree

wall coiniK'ii^atiuii in lehiH'it "I 'ii.i^

|.art. Unlh'll v. Karl uf Ihfl'-'i,

[l<t07] 1 I'll. iV.iO, at r-
"'''•' '''

L. .1. Ch. :!'.•'.

- Went lilttrvlt V. UMiis, 1 l'< ''•

V. Hi .1. ;iito.

' See supra, ii l'J47.

lUiiiiailun V. llir$l, l .'"i. N. "

•JiK). Cf. I'mrell V. KiHvt, i.. '>'' ''

specilic 1 erformauce cf ilie o.utraet, fli. l'-'-
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ciifDrci'meiit of the (;(mtiuf;t with i-oniitoiisutioti would lie utriuit

iiujust iir unfair, or would disappoint tiio rcasouiil)lo '

'

expectation of the parties, there it iffuse.s to take sueli

a course.

§ 1280. Tlius, wiiere an estate whicii really iinitaiueil ii„i,,uc..s

only 11,814 acre.s was, by a li<m<'i //'A- miHtakc of the

vendor's agent, described iu the contract a> rontaininif

•21,750 acres, and it appeareil that the v(Midor had

accepted the price on a computation of the rental of

the estate, Lcml Roinilly M.i{. cousidereil that to force

him to sell the estate for little more than half the price

ciiutracted for would be a hardship, and liiat the case

Wii.s one of mistake; and he accordingly held that the

purchaser might, at his option, either take the actual

i|uantity at the contract price or have the contract

icsciudc'fl, but that he was n(»t entitled to -peciti(;

peril mnance with a. abatement for the deficiency of

arrcage.'

Ill another case, where there was an open loutract

for Hale containing no provision f<n- compensation, anil

on investigation of the tith; it appeared that the pro-

jierty was subject to restrictive covenants as to building

and user, Karwell J. refused to enforce the purchaser's

claim for .specifii- performance with compensation by

way of abatement from the purchase-rnoncy, (}n the

groumls of the great difficulty of fairly asceriuining

compcnsatitm for such covenants, and the hardship on

tlic vendor of the altered bargain in effect proposed by

the phuntiff". " In my opinion," said his Lordship,

"the Court should contine this relief |speiiffi' perform-

ance with (-(nnpensatiou
j to cases ,vhere the actual

suiijoct-matter is substantially the same as that stated

' /•.'//7 v/DurhaiH v. Ly,,,'/, .".1 7W/.--. [1^'-''] 1 I. K. iH \>. :">'.< ; mil!

l->v. Ml. Cf. the rnuaiks ..f Lor.l
aistingui.h //.// v. U.rkl,;,, 17 V..>.

-\i'!ii_(M- C.J. ill J'nrr v. Xvrtli, 2

Y. ,V C. Hx. .It n. fji^O: r^jhierv. •''" (s*7'm, § lliT.J), and McKciie

Hoav. ISS: ami C't IHktth, 7 Cli. 1). (i'

:: .s
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in th.' contriict, and should not extend it to cnsos wli. i,

the snl>joct luutttT in Bulmtantially ditrt-rent."
'

§ 1281. A purcha.st'r cannot insist on the vendor p. i-

forinin«,' the rontiact, givin-^ an indemnity airainst ;,

defe.t. unle-is tlie indemnity was contracted for."

§1282. In linhil'i'nl'jr v. Kiiiiioml ' a vendor (sin, ,.

dc.easod) had .ontracted to sell to the plaintitl" .i I'l..-

prty which was, in <'ommon with other estates, siiKj., t

to a .b (rge of l."),000/. raisculde for the l>enefit of ihr

vendor's sisters. Lord Uomdly M.U. hehl th;it the

plaintiH' mi;,'ht have a simple decree for speciti,' |mi-

forniance against the trust devisees of the ven.lor, i.ut

was not entitled either to compcuaation in respect nf tlir

1 harge or to an indemnity against it.

§1283. Within what limit of time aftei ;he con-

clusion of the contract a claim for conipen.salion nunt,

if made al all, be made, is a ijuestion that may ol.viuu-lv

ill many cases Im; very important.

§ 1284. There is, it is c(mceivcd, no doubt that ilir

Court will enforce compensation, ut any time befoiv

the completion of the transaction by the executi(Mi of

the conveyance and the payment of all the pun Iium-

m<mcy, in respect of any matter, the fit subject ot

(•ompcusation, which has arisen before that tinii\ ;iii(l

whether before or after the conclusion of the. contia. t.

Thus, where an estate was soM as tithe free, and nUvv a

claim had been started by tiie incumbent of one parish,

the conveyan.e was executed, but a part of the pm-

ehase-moncy was .set aside as an indemnity against thi>

claim : the claim <ame to nothing, but, before tlie in-

demnity fund was transferred, it appeared that the Uud

was in another i.arish, and was sul>ject to tithe i^

its incumbent : it was held, on a bill filed by thi

1 Uwld V. y.(-,s<-«//fs, [I'.tCO] 1 I'll. Ilrehmr, I Wi. :it p. W: .I,'/'' >•

,^,,-,_ f^,,,,
JMo),, 1 My. .V Ci-. lO:.; d. -'r'

',

llnhiuuiU'i V. I.uinlnj. 1 \ . A: !>.

22 1 ; y«r I."iil KUloii in l'iit":i v. 32 Ik'uv. :!4i'..
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|iiiirliaiscr, that he wu:< eiititloil tn lomiwiisation in

ii's|K;(t of those tithes out of tlie fuiitl.'

§ 1285. Aud on the Miinie principh' the Court will

;il!(»w compeiiHation for (Icterioiatioii whieh may have

("lurie"! in the value of the estate, hetweeii the time

when the tontia<t ou<j;ht to have Iteen eomplete<l hy the

Vendor, and thv time when Ik^ does iu fact make out tin-

title,- whether it have arisen by the wilful default or

nieiely hy the negligence of the veiulor or his tenants/

Tliu.s, where stoni' luul been Hiihtracted from a <|U!irry

IHiiding a .suit for the apeeific performance of a contract

\n L;raut a license to work it, compensation waa obtained
li\ means of a supidemcntal bill.'

§ 1288. Whether, after conveyance has been exec utcd
ml [)un,'hase-money paid, the Court still has juris-

iJMiou to enforce compensation, is a question which
li;i> Iteen discussed in uumenms reported cases.'' it

uii|Miiis that rights to compensation under the c()ntract

may exist even after the c(>n\eyance and payment have
Ueii executed and made ;

' and, wlierever such rights
i'.\i.-it, they may, it would .seem, now be asserted in tiie

.siiiic actidu as that in whi.li .speiitic [jcrfoiinance is

rlaiiiK'd. Where the contract gives no right to com-
pLMisation the ca.se is, of course, ditlcrcnt.' Apart from
'oiulition, compensation in respect of defect of title

raniiut l)e recovered after conveyatice.*

r«tii>ii.

Claim
after com
plution.

' I'runijitdii V. l.iiij Milliimiiii, ,",

>nn. ;;,"i:!. (;r. ^^ under the uM prac-

ti'f Cnin,- V. Euii (;/" I'eiiil ruh,; 1

''. (' <. 101
:

•_' r.m. C. (.'. -M-l:

/'
'

r'.- V. Itimalt, L' My. ^l- K. tllS:

/'• 7" wl'mthiro, 7 l)e (i. M. ,V (i.

ninh V. J.(„;l li.Miy, •> Sw. L'lil.'.

t'-t'i- V. Ihtinn), 3 .Ma,l. ;!!tl.

' t. /-) Lcir.l Kldon in Iii,tk» v. /,./'/

/.'"'•
'y,

•-' Sw. .It II. '.'2(1; arid C-ii-
""'./ V. K,rith„j (No. L'), o;;] 1

1- i>. j.ji). PiftinguiBli /I'e .. etty's

/•>'"'•. •!:, L. R. Ir. 'S,2, wlicre the

vciiilci- was Mdt to Maine l'..r lie

dcteriiiratiui).

' .V'/.s(.» V. Ilril.jrs, -1 Iteav. :.':;;i.

On the iiiieKtiuli d' doterinration.

!<if fiirtlier infni, Part V. ch.ip. v.

§<! 1 l.!l t/ SI 7.

See, P.7.. tlie ea.'-e^ cited /.•»'/",

iu § ll'8s.

'' I'' rriiiiii V. rcr/iiiih. :\2 W. It.

.W;'.i; Chii/:< V. llamnz, [l.s'.U] L'

Q. li. i.-.i;.

• CiiiiBider Lrtd v. C/dirsei; .".

c. 1'. 1). ,;7t;, 3S7.

" Dthtn/ittia V. S<iirbriili/{\ [1001]
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11. r.. I'urc/iiisi r insist imi mi tin' conduct, t/un A. m;/

II eonilitliin for coiufH-nsallon.

§ 1287. The languajTC of the i-omlition muHt (<t'<nui>o

have nil important cHert on the suhjtMta for rdniprn-

satioii under any particuhir fontrart, and in cvciy r ,„>

siTVfrt at least to indicate the uatuie of the niatlii-- iii

respect of which, and the circunistanteH under win. li,

both parties intended that the purchaser should li.i\c ;i

right to compensation. For instance, where one of the

conditions.t)f a contract proviiled for compensatinu "if

any error or mis.statement shall appear to luivc In. n

made in the particulars of aale or these condition-.' it

was held, on the construction of the condition that it

.lid not apply, and was not intended to apply, t..

the <ase of a defect of title, hut only to crrt.r ov mis-

statement in the description of the suhject-matt.'r .1

the sale.' But a purchaser claiming compcnsati..!:

before conveyance is not, it is conceived, liouiid to sli..w

that the subject-matter of his claim is of a kind .x-

pressly eml)niced by the words of the conditi.)n : ex. I'l.t

in so far as there may be anything in the .oiitri.t

excluding his claim, or empowering the vendor to .l.f.at

it_which are matters to be determined according; i"

the ordinary rules (»f construction '—he is entitle! ii.'i

merely to the right expres.sly given to him by th.-

condition, but to the full measure of relief applLiili.'

to the case according to the general principles aliva.ly

discussed : in other words, his right to .tompen-atimi

under the condition is generally cumulative to a pur

chaser's ordinary right to it: but he must, of ..'Ui.>i'.

submit to the corresponding limitations of the u-ii' la!

principles.

' Cli. Its, at p. lOH, rcferriii'.; to [IWMij 1 Ch. 11'.'.

'(laytoi,y.l."ch,iH:h.l).lOX - t'.)n»idcr tlie observ.ui.i:- ••

' Ihlitiilidiii V. Siininidij', ii'i't L""i Wcsti:;::y r.i t--r---- ,•'

sapru. t'oiiai.lcr Re Jackiun <in<l Vliii»cbvfow/h, -i Uo C. l". v .it

llaihn's i ^nlract, [1005] 1 t'li. 'iO:!

;

1'. 384.

SJm^^
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§ 1288. Ill ari'orduiit c with a |iriiirip|i ulieailv <

Matcil,' it huM Itco.i hold, in rases ilocithil hcfoiv ami ',

aUi) sinre the passing oftho .Iiulicatun! Art, !87;!, that ,',

a Kiinlition for cnmiKMisatiou may ho enfoiicil imt-'

uiihsliiiuiiiig that thf coiivi yani i- has hoon cxcrutcil.

Ill i.'iinn V. i'linii,- Shadwi'li N'.C (U'lidnl that thi.' right

i»t the purihascr t<» iircive <(»nipi'iisatiou, under such a

ciiiiditiijii, for a iniastateiueiit (tliseovcred after posses-

siuii taken) in the [lartieulais as to the value of ilie

[iMpcrty was not at all atl'eeteil hy thf eiicuinstaue,es

(if his having paid the whole of the purehase-inoney

into Court and taken a eonveyatiee. Suhsequently

til-' Court of Exehe<(uei' unanimously adttpted the

siiiie view;^ and the juriadietion was reasserted h}'

•icssol ,M.U., iu a ease in whieh his Lordship held a

inu'ehaaer entitled to the henefit of a condition for

loiinicnsation, in respect of u dcficiemy of acreage

(li^icovered l)y raeasuremcnt after the execution of the

timveyanee,* and again by the Court of Appal, in a

I a.se
'" of error in the particulais of sale.

>>iidiii> II

iifiiri C'i

i"twitli

>i.iii(liii){

xi'i'lUioU

( roll-

' >iij,ni, § I'.'bii; ami ri". /»/ Hal!

V.(: in J'mn V. VUftvnt, W Clj. P.

77',', T'.C As n ruk', wlicir a [nv-

iiiiiiiiary luulract is iiitfiidwl I" Ik.'

•\)\'\ i- ill lact su|)tTsc(k'(l l)y one ul'

a suiHriiir charactir, tlie later coii-

tr.ict— the siijHTior uiie— lircvaiis,

.luii tin' ^lil. Illations contained in the

iMilitr ijiie can no lon^ei- 1k' relied

liUun. /'•/• Wills J. in (Irtsirn!,/,-

lli"i,n;o V, /tuniehy.VJW. I!. -.'O.!;

llinn;4h lie had nieaii^ of disc-veiiii^

the error U't'ore e.ini[ileliMii ; jind

disthiuui-h Ui'fl V. I'lfti-f.!. ,'.(. 1'.

I>. .'mI..

• I'fihfrr V. /../.»...,<, i;!<,l. 1!. I>.

.I.'.l, Hltiriuiliu' 1'-' Q. II. 1>. ;fJ. S<'',

t C/ai/ln,, V. Ltnli.n Ch. H. Ill :,

and particularly the ol.servatinii^.

in tlie Judgnient.-- of the L..I.J. in

that, case, iiixiii ihuifon v. T!,'vl.i'r,

7 Ch. 1>. tiJO; Iksleij v. Ihsliy, '.<

s i L. r. 7us, referring to l.nj'jo'l v. I h. |). le).!; and Alhi, v. IU'IkH'I-

/.'i.vt'^ 1,-j I'll. 1). ;!oi;. s„„, \:\ Ch. D. iV.'i. Ill ./.',/- y.

- •; Sim. 417. Cf. Ilunitr V. WH- IJuhi; II Q. It. I>. L'oo, there ua-
iiiir.i, 1 . 1, lies & C. J7I ; and C„„. no stipiihilion for coiii]ieii.-ation : s-

" ''y V. h'i'otiii;/ (No. li), [I'.'Oa] I far as il may he iuconsi.-teiit with
I. 1!. ;;.".i'., :;i;0. I'ltlnrr v. Juknm'K, it cannot i.e

111 ii-sv. //«/»*«),,, L. H. '2 Kx. 71.'. conBideri-d as law (see IJ! Q. I!. I >.

' /•' I'll nitr and HheUuii, V\ Ch. at pp. XiG, .'!,")',i\ CI". Siii,f/er.i v.

I'tiitpa V. ii'Ai.'.

1.. 11. Ir

lUll colin-s.iiii

UM, where the purchaser for breach of collateral contract'). ^T

entitled to comin'iisat I,. T. '.I.
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§ 1289. In . onw»iian<<' with the giMioral priii. ipl.^

on whiih the Couit (IcuIh with nmilitioiis of «iil / ii,

tciKli'iicy i.i to put a lilx-ral and romprehi'iirtivo i..ii-

struitioii upon i-onditions givinj? .-onipi'nsation tu ,,

punhaMcr, and a »tii< t one jipou any wliiili liinii !ii-

light to it.

ThuH, where l»y an inno<fnt mistake the paiti<iiln

«le»tril*c<l part of the i-.-^tat'' as customary Ica.'^ih'il

rcnewahli! every twenty-one years, whereas in tut

there was no auth > u^^tom to renew; the fourth ',,n.

(lition of sale empowered the vendor to vacate ilh

sale upon objeition taken to the title, and annilm

• on'lition stipulated that if, through any mistake, tlir

estate should 1)0 improperly deserilted, or any eimi mi

misstatement should he inserted in tlie particular, mii h

error or misstatement should not vitiate the sale, Imi

the vendor or jfurchaser shouhl pay <>r allow comiMii-

sation for it; Lord liatherley (then Wood V.C.) lieM

that the misstatement fell witliin the condition i"i

couipen.sation, and further that it was uot an ulijertioii

to title, within the meaning of the fourtii ctinditmii,

enahliug the vendor to vacate the sale."

§ 1290. Again, wheVe land was de.scrihed in iih

particulars as containing 7a3 st^uaro yards, whcrc.i- :t

actually contained only J7;J square yards, and one '4

tiie conditions provided that if any errta-, niissi la-

ment, or omission in the particulars should Im 'Ii-

covered, the same should not annid thi- sal, imr

should any compensation he allowed hy the veinli'i- I'l

purchnser in respeit thereof, it was held hy Miiliiis \'} .

that su<h a condition v.rast he construed as intundeil in

cover snudl unintentional errors and iuaicuracic-. \<\n

not to cover reckless and careless statements, and ih^n

so large a deficiency as 180 S(|uare yards out ol 7 >

!

' rSco I'art \. chilli, i. Jj ilf;) i! > '/. ; .'."4 ' t •"•7.

,\ui\ p<r IaiT'I Wcstbury in ('uriUini- I'nintei-

Jeij V. I'httsiboruugli, l \)v 0. 1". iV J. '-•>.

.Wii-I.. 11 !l.

^m^mm



COMI'KXH.MION. 6:n

ilid not roiiio within tlio • oiiititimi ; ainl iliut tlic |im'-

<ha-*er was tlienfori' cntitld to lompeiiHJttioii
'

!j 1291. Where, howivt-r, thi- i'oiJ<lilions ,sti|»u-

l.it«il that ('») the iulni'MsuivimMits shoiiM Ih- pt'cMuiiifil

to be rorrc»t, l»ut if any error were discovered therein,

no allowaiKc nhould l»e n»iid<' or retjuircd either wiiy ;

{') if liny error of any kind were made in the dcseriji-

fioij of the preuiiscH anili error shouM not invulidatr

the sale, hut a fair rompeiiHntion rtliould lie ifiveu or

t ikeii ; and (c) if the piinlia.ser should make any

oliji. tion tts to ronipensation or oiherwiHe whirli the

vendor Hhuuld he unwillinii; to remove or roiuply with

the vendor dhonld he at lil)crty to va>ate tlie .side : and

til'' area of the property, stated in the partirulur.s to

lie 7t)8;J anuare yards, was found by the jmnhasor

iipon aitual admeasnrement to ho only 4:J50 >(|uare

yards : and the vendor before suit oU'ered to vacate

tlie lontraet, but the purchaser refused the offer and

insisted upon the perfornianco of the contract with

comiKjnsatiou for tht; deficiency ; Lord Westliury hold

that the right of the purchaser niu^t be determined by

ilie operation of the c(»nditious read in connection with

one another, and that, tlioiigh tlie Tourt probal)ly

would not, at the vendor's iustaneo, have enforced the

• uiiditiou as to erroneous acbneasurciuent where the

eiTur was so great, the purchaser could not, in I lie fiiic

of that condition, have an allowance for the deficiency

ot' area.'

§ 1292. It has also been decided that when- the

conditions, while providing tliat, if any mistake appear

to liave been maile in the description of the property

or I he vendor's interest therein, it shall not annul the

silo, liut shall be the subject of compensation, at the

>amc time provide that, if any objection is persisted

.iiici' for

.1.11

I loiicy

V.iiwlor

oulitlc'il t.

ic». imi.

•< y.[. i;'i:;. V.t. rn,l„i,i,i %. l////, -l IV U. l'. ,V .l. .:!• alliniiin;^ S, C. :\

l!u". ".T'l, 071. Uili'. I'Jii.
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II'

ill

1

KikUi ta

C<>IU|H'II

Mtioli

• llt«>|{lltt 'I

li\ tvriii-'

ui con
IrMt.

U''/iV \.

Cll'I'iutl.

ill iln' wiiilor amy lomiml tin* niiitratt, then, it tl

jiUiiliaMT iHTHiHtH ill II <|iiiiii for <'.innK'nHnti<»u uln

roiilly iiivolvt'H mi oltjoctioti t<» tlif tillf, tho \v\ul,

may i<'H.iii<l till- I'liitnut, mul, ii" lie dotw, tin- <'"iiit

will not aftfiwariU givi' tlic imnhiiMcr any ifli't m

ri'H|K<-t of thi' rnntlitioii for <c)in|»n»ution.'

§ 1298. Aiiot!i<r illuHtraliou <>f the juin. i|il.' thu

a ptin liuHcr's ri>»hl to <luiiu . omjK'iiaation may Im'

iilirogiitctl, uotwitliHtiiudinj? a .omlition for romiMim.i-

tion, bv tlie ojicratioii of another t<Tin of the rontri.i,

it alfoiiliMl hy the nirtc of \\'illiiiiii.t v. rjivunl-^.' TIhii'

A. had ..intraitcil to well t<» B. tcrtaiu fret'hoKl \)\».

iKTty, and the tontrii.t rontaino<l a atipulution ihitt

iTrorH ill (he deatription of tli.' i>rin»irt<H Hhoiild im!

varato ihf lontrait, Imt a reaMonable aliateiiiriit m

I .juivaltnt rthouid b.' madf or j,'iven, Imt it w;n aU..

stipulated that, if B.'« Counsel should be of opinii.ii

that a niiirkctablf title -ould not lie made at the lim.

ap|Miiiitcd for the comphtion of the punliasc, tlio .i,n.

tra. t should bo void and be delivered up lo Ik' -aii-

• elled ; and IJ's Counsel was of opinion that a i: 1

title rould be made oidy to two-thirds, and that on,'

thiril wart held for a life only ; thf pur.has.r insi^. .1

on ^pecitir iMTformame with eom|>i'ii.sation ; but it wis

r.'furted. beeau.se the eoiitrart was by ita spei ial d im-

%-oid under th'' .ircunistanies.

§ 1294. ill a <H«t' whirh <iune beforr the Hnii-

of Lonls. thf paiti.ulirs stated that the fine.s in th.

manor of 'W, whiih was the subject-matter of the sal-

were arltitrary, and also that the dear profits of tin'

niaiior for th.- laat eijilit years had averaged IJ"/. a

vear ; and one of the <on<litions of aalc provided tm

I .l/./»>(,/. V. Fltkliti; L. 1!. lo K-i.
• -' Sim. Ts. S.'0 /k;- t.. r^i \\\-^

•jr.", MlViriiitHl 1,. 1!. i; til. I'l. HtT, iiiiiy in r,„ii;,ifjhy v. CA...-'- , -'W'!,

„„, Vordi.gley v. r/,w».,.,,^/-. .

^ j,^
,, j, ^^. ,_ ^^^

,,,-, .

,„,i ^,-

lli'fl. F. & .1. ''>"!•; nnd .Uhbunnr

V. .V.rr//, IS'.U :; CU. -UC. Il.nhun V. Itwk, 7 dl. I'. '- • ><



t OMI'KNUArio.V. i;:)3

i.)m|H»iiMatioii iMinu' given fi»r vrti>r>* an<l iiii^iad-

ni.ritM. It tuninl out that l>y tli.- ( u-<l.>m of tlir maiini

only oiH- rliinH of fiii.H wa.-* nrliitraiy ; Imt that th-'

cliiir piofitH of the iimiior . xcco.led JOll/, a >«• »r.

Tlit'ir LoicUliijH ivfiiw.l to f^iv.- tli«' pur- hnscr rotuixn-

HRlioH for the ini«Htat<'iiuMit as to {\w i'uw^, roiiMi<h'riii;<

thit iviiilitiK tht- Mtuti'iiu'iitH ill tho |iarti<ularH un a

wliolo, thtTf ha.l U'cu HO .sulMtantiul mi>*n'pro-«Mita

tidii ; l.ut it was iiitiiiiati<l in th<' .H|H',Mht'.s of I •nl

Broughiini ami Lord ('oti.'iihaiii ' lluit, if thi- iiii-stat*--

iiiiMit a.s to tht' tint's hail liffli a sul»«taiitlal olio, thi'

iiii|M.srtihility t»f iDinpultii;,' th.' i>ro|Hr amount of ..»m

IHiisatioii wouhl hiivf pr<'Vontc«l its ln-inj,' given/

§ 1296. In a case where there was i\ eou«lition

t iitiiling tlie puri hiiser of some e.ittaKes to eomi»<;nHU

tiuii if any "omission in tlie parti- iilani " shouM Ihj

tli-.Mvered, it was held l.y tlie Tourt of Apical that

nil nniis.siun, admittedly not frautluleiil, on the jwrt of

tlio ventlor to diseloHC tlie fart tliat he hail Ixieii servdl

hy the local authority with iioti< cs to pave, &i-.. tht;

>treit opposite to the cottages was not suih an oraissiou

as to entitle the purehaser to eomiK-nsntion under the

tt.iulition, the Court eoiisidcrini,' that the omission to

ilisilose had not atleeted the value of tlic pro|K-rty/

§ 1298. In lii' Ifirc and 0' .'/"/•''> Cmhor/ ' a verbal

siatcnu'iit, lorrectin",' a material ini.stlos<ripti«»n in the

l.iiitiiulais, was maile distiintly by the auetioneer at

thi' time of sale. It was not proved tiiat the purchaser

heard the statement; hut the Court hehl the < ireuiu-

staiices to Imj 8Ueh as to remler it iiieiiuitable to grant

the punhaser speeifie {)erforinanie with loiupensation

fiM the misdescription.

l)lMl-'<ioil

ll"t ItttlK't*

eix N.tliti-

IK- I,

MlMle
s< riptluu

MTl.iilly

tMrriKt*!,

' 117,1/. V. r„dd,.n, .s CI. \- ['. ill

H- Ts>;, T'JL'.

- W'lal. V. <'wl:loii, a VI. \- t'.

T'i'.. sw sHiini. H ^J^7, 1'.'iti (' "./.

/.'• /..,,/.,„,/ „„,/ 7"."/'"'' '

ti'irt. [v.i(p>] J I'll. (-'-". d. /;

ir.dv/ a:dJ.,r,l,i„'< <;,nl,;i' ', [l!M>'.'l

1 i. 1!. 7a; I'aiii.sl, v. N/Zr I'.nMij 1

Cli. at 1). .ilt^.
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t»iii*iM. § 1807. Ihim,ig('»4 limy ln« imiuI to l»c ii »|k«. ii- .1

'ompuiiiMitioii. umstumli m they arc rtv*iiriU'«l in hhI. i

In uiiiko j^ihhI I.I tlu' piirchjuMT m»mi< l«ww «>r i'\|m n..'

whi<h ho liml MUileKtl »\ U«cn put to in .•»nii.
.
nm

with th'' >«ni«riirt, liut they art- m tli* iu«'t i» I'oini .t

rcli'f that th<y inuy lu-mt • onv.-nier'ly Jw iliHc-tixv .1 m

n nepariiti! <-hapi«iJ

' >V«' l"/!.!, I'.ll! V. .Il 1|'. 111.

f| I

>: ,f
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' laiiil- wi'iT alli';:('i| III III- iiC liiit I iiiiijiar.il iM-l\ ".mall
' !'• I'liilil III, I alli'i 1 llii' ri;;lii nf iln- |iiiii hasci- m an

' I'.u.iiiri' lur ihi- ill liiii'ii, \. Till'
I

III IT ha SI' ua^ .,f a iiiiil

^^
' 'ii'l mill, ll ;i|i|M'ari'il siil,si-i|iii'iii j^ thai i In- vi-miur

; j.i. > iiiii.sii .-si.iii iiii- ri^lii In i.iki' waii'i' fni' tin- inir-
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11 ,ii

|x>8t' (if tloiitiiiK InjjM wliicli fiict wax not crtiniiiiiiiiniiiMl i,.

the |»iinliHN«'r wlii'ii iM>(!<>tiatiiiK f<»i" i^'"'' piinlmx"'- Tln>.

also, wan licltl to !«' a siihj«'it for comiK'Hsalioii.

Till' liiiii' for tlic coiiiph'tioii of ilic coiilract liinl nm

arrived, sonic of tin- iiistalint'iits of tin' piirt'liasf Ihihu'

not yt't due. It was held tliat altlioiiKli. under tlit- > ir

c'Uinsf antes, lliere eonid not he a deeree for s|M'iilir |m i

forinanee, the jinnliaser was entitled lo a deelaratiun nf

liis rifilil to specilie jierfornianee and an entpiirv m- i..

title, the overdne insialnienis of pnndiase money Imih-

paiil into t'onrl. WnnhU v. Tniiniilli. I'l tiiaiii^ < !i

4(;r>.

Ill l't>llis V. J'ortrr. 11 tlrant's Cli. ^\'2, llie idaimin

sold to the defendant a lot of land. Tl nitraet did imi

mention tlie iiiiinlier of acres ronve.ved; the eonve,v,iiir(

stated the (piaiitity to he I'tMt jicres more or less. 'ni.

covenants did not warrant llie tpianliiy. I'art of tin- pm

thase money remaincHl as a lien on liie land, and iii.i' \

years afterwards, hut liefore the purtliasenionej ".asfiilh

paid, the veiitlee discovered thai there was a dei.ciencv ot

twenty-four acres in tiie contents of the lot. It was InM

that the vendee was not entitled to compensation ti

the plaiiilill' for deticieiicy as a;;aiiist the nn|>aid |mm

eliase money.
/'/ ( Mowat \'.<".

: ••If. in tin- present ca-^c. tlMH- Im!

heeii no conveyance, resort would have i ii I-ad {•> lin

eonliact and the cotitract does not sjiecify any i|iiiiiiu:\.

hilt, though it had specilied t hctinaiil ily in tiicsaiiii' ii in

-

as the conveyance eiiiployed. I am not idi-piired \n -. \

that the defendant uoiild liave heeii entitled i.« ,iii>
:

lief, even hefore conveyance. The cases do not .ji lin.

the precise ctVecl of llie words "mole or less,'" hill it » i«

held in M /;((•/( v. W iii'lush r. that these words in ;i ...i;

tract diseiiiiiled a purchaser to claim compeiisni imi t-r

a deticieiicy of live acres out of forty-one, there heiliL' no

intentional misi-eineseiitatioii."

Where :i ).iircliaser died afier payiiiii three Iihi' i\~

of 'he piircliase mniiev. leaviiiii an infant heir. win. .1-

entitled to a s]>e<itic jterforma lue <.f the emit 1 ad. i.n 1
li'

vendor, at the instam-e of the administratrix, cm. ^-I

the property which had -rreatly increjised in value. 1

third jrei'SHn. and !• af!erw:irds passed inl" tin- lian.U "i



CANAIilAN M»Ti:S. v,:U(

IMTsoIlN Mitlliilll liiilirc, it \\iis lii'hl tllilt the llfil* ciMllil

sue till' vi'inl<»r ill i't|iiitv for i (iiii|M'iisiiliuii. rni.ii/lli \.

.Iiilnisitii, I I <irillll'.s < Ml. <•;{'.».

Ill rniiii </ ((/. v. Ii'<ii>i>h , 2(> M.A.K. IMM. il Wiis hclil

thill wliciT a «oiitfiHt was iiiailf l»y one partiuT for tlic

sale of |)ai'tiiiTs|ii|t lamls to wliirli tli*- othiT |>ai'tii)M' I'c-

fiisf<i to t'oiisfiit. till' |iiii-rliasi'r roiilil not insist upon tak-

in<; till' shaft' in tin- laiKJs of ihc roiitrartiii;,' paittit'i- with

a pio|ioi'tioiiatt' aliali'iiH-iit in piirc Tin' .jiiil<..Miiriit of tlif

('oiiinion Picas to ilii' contfai'v was rt'vcfscil.

('t)iiiiii iisill inn I'lf liiijii'iiri nn nix nnl Mlniiiil irlni'i

I'l rfiiiinnini inn hi Ihiniil.

Si nihil . from Ihn is V. Snfiih r. 1 (Jraiil's rii. |:'.l. llial

this 4'oiii-t in a proper casr lias jiirisiliition to ih'rrt'i'

i'oni|M*iisalioti for iiiiprovfiiifiiis w Ih'I-c tlif vniiior is

itiiahli' to conipii'ii' till- title to till- piirrhaser, imt the

( 'oini will not make sinh a ilee'ee where s|M'(itie per-

form. line of a colli ran ran lie rompelleil. I'll- I'lake

<'h.; ••Without ileeitliiiir whether in aiiv ease a Coiirl

iif lOtpiity eaii ileeiee daiiia^ies for the iion perfurinanee

>f a rontraet or pa.vnii'iil of the value of iniproxemeiits.

u iieii the M'lhlor is iHialile to fnllil his eontraet. ami

ilie piirrhaser. on the faith ot the eontraet has made
^ihh illl|ifo\einenls. iwith l-espeet |o wliieli il is possilile

thai if :l ease shollhl oielir to eall for the e\ereise of

^iirii il jnrisdiet ion, it wonhl iippeiir ihiit ihe ('onrt

v\as liol ilestilllle of power lo ill1ei-<l I he rei|llireil fe-

Uifi, il must lie inlmitleil thiit no uieiision exists fm-

llie exerrise of sllrll il jlirisdirt ioli when I lie s)ieeitie

|ii'rl'ii|'lMilllee of a eonll'ili'l eiin he compelled and complete

jiisiice ciin lie done in tlnit wii.v; iiiid, its wearenl o]»inion

iIlh iliis is a ciise iif ihiii descriptimi. it liecmnes iin

ihiosjirv to decide I lie o I her 1 1 llesi ion."'

('iini jti nxiit inn jnr Ihiiiir. ili\

ill l.nniilihi ml \. Stnhhs. L'T <iriint"s ("h. :{s7, the ciise

"f 1 nn \ nrninn \. Iliiinjiii Wiis followed illld it wiis held

iliiii an owner of reiil estiite who iihme enters into iin

:i.:reemeni to sell will lie t'etjlliled lo jiroclire il hill- of

L
^^^f^t^-
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IliN wiff's <lii\vi>r or jiImiic tin- |)iin-liiiM(> inotif.v in iIk'

cvciil of InT rcfiiMjil. Init. wIhmi liis wiff joins with liim in

a i-Olltl-JlCl of Sillf, illlll tilt- IMIITllilSfP illstitUtl->' |>l'n

• ct'diiijis lo (oinpcl s|M'(ifir |M'rfoniiiiinc 'licn'of, tin- wiiv

iiiiisl Im> joinctl as a pariv <li-r<'ii*laiit, aii*l llir fart ilin

lilt' Itiii all(';,'fs tliai her only iiitiTcst is ilia( of iiiclioin,.

ilowt'i'fss fonns no ;;ronn<l for disiM-nsin;; with her licin;:

so joiiitMl.

Wiicrc a parly ajin-cs to cmvcy |»ro|i«'ily. he is hnnii<l

to do so flee from dowfr. or. if the wife will not ii'Iimsi

her ilowrr. Ilifii to t'onvt'v siilijcit thnt-to with an aliai<

iiii'iit in tilt' imrchasc inoin-y. I\<mln ir v. SIk inm. I

« Irant's ("ii. .'iTS.

Ill \ iiiiSnniiini \. /{»(/((/»/<..'( irani's rii. .">!»!». it wjs

lii'hl that altlioii<;li at law. the ri;;lii of dower is tliirin.:

till- lift* of tlir vendor a iioniinal eniiiniliraiire only, tin

imrcliaser has a iiy;lil in eiiiiily to roiiii>e| its renmNiil.

or to have speeitie |K-rforinan<-e of the eontrari with i\\\

alialeiiient in liie anioiint id' the |inrehase money in n-

s]MM't of siii'h eiiriimliranie.

In Sl.iiiiiir V. Miixiriiilli. 21 iiraiil's rii. IIS. it \\;i>

liehl that where, in a suit for specilic perfoniianri-. ihr

wife of the \eiido|' refuses lo join in l he eonveyaiire |ii|

the purpose of itarrinj; her dower, the proper mode n\'

protetiinp; the pnnhaser is to set aside a eeriain portion

of the piinliase money to indenniify him a;:aiiisl thi

claim for dower in ll \ent of the wife siilise(|iieni l>

hei'iimint: eiitiiled thereto iiy sin-viviii;: her IiiisImihI.

the interest diiriii^ the Joint lives of ilie vendor and hi-

wife to I' paid to him and the principal to he paid aK'>

on her dei-ease

Althoii^iii at law the ri;;lit of dower i^ dnriiij: i he lii.

of liie M'lidor a nominal eiiciimliraiice only tin- |iiirclni^< i

has a i-i;;lii in ei|iiity to coinpej its removal, or to Inn'

s|)ecitic performaiiceof ihecoiitraci with an ahatemeiii in

the amoiiiii of ilie purchase moiiev in respect of siirn

eiiciimliraiice. \ iiiiSnniiim v. I'lmiini, T> (iraiii's >''>

.V.t'.t.

See also the remarks of the N'i.e-Cliaiiceihir in >li',

liitiii it III. v. Sli n IIS, J7 (iraiii 'in. where the (pie>ii..,i

of jiettin;; rid of an eiiciimhiance was treated as a (|in -

• ion of coiiveyancinir and not a i|iiestiiii! of title.
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Ai>[)li(-uti(Hi Shniihl br in Ctnat.

An uppliniiiiiii \>y a itunliiiNi-r in a Huit for KiM'cific

|M'i-fornian«H> fur an aliatt niciit of |nin'liaMt> niont-y on tin-

);i*oun«l of ontNtandini; dower, slionld Iw nnidc in Court
and not in ('lianiiH>rs. ShinnriH v. (Iiulium, 1 (Mi. Cli.

'2V2.

In <hlni V. Siiiioft. 2 (Mi. (Mi. 4 J (5, it wan rnlcd tiiat a

motion for «-oiiip«>n.sation for want of poNst-ssion in a
8[H'citi(' iKM'for Ilia nee suit .should Ik- made in Court and
not in ClianibiTs.
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rilAITKlt III.

DA.MAi.KS.

<} 1296. In curly tiUR's, the ( ourt ot ( liaiiccrv <lul I>l^ln^

not entirely ilisclaim jun^uictKtti m rospert ut damages, twcm

wlicre they wore iin.ident to the .sulije<t-mattor already -Stami

oiitt'Dtion befor.; the (Joint.* Suhsequcutly the ''^"""w*'-
111 fi

juiisdii'tiou wtis disowned, ami a hioad distiuttion set

up lietweeu com{)ensation and damages, the extent aud

measure «jf the one Iwinir rojjarded as diH'erent from

that of the other, so that (to follow the illustration

given by Lord Eldon) if A. <outra<ted to sell to B. an

estate tithe free, aud B. contraeted to sell it to T. on

the .same conditions, aud it wa.s found that A. could

iiut cmvcy tithe free, he might he compelled by the

Court to make compensation for the ditfcience in the

value of the projHjrty, but not for the damage .sustained

liy B. from being unable to complete hi.s (.•ontract

withC.^

§ 1299. However, in a case which came before the I'loihero

bonis .Justices in the year 1855, the jurisdiction of the

Court of Chancery to award damages for the want

"I a literal performance of a contract whiiji it had

direited to be specifically [lerformed ' was reasserted.

It is the constant cour.sc of the Court," said Turner

' I'hitiiiu V. Oiiwd-, Fincli, lii4; ITVes. -TvS; Jen/, ins \. I'lirllnson,

' till I'J Luinlm V. Naah, 3 Atk. 511',

ivLire Lord Hnnhviokc refubtil ..)«-

iificiK.Tfijriiiaiicf,l)UtiiIi<'ve(i l.y way

i",ii ><i qiKlutHlu ilaniiiijlnltii-t.

fnh..v,\ KM.min 7VW v. '/..,

l'hd)>-

17 Yen. -TvS ; Jcnl.ins

1 My. & K. 5.

Of course if, in .my pirtiiuliir

cusi", the luiirt Imlds tliat tliero was

110 eoutraet, there ciiii 1k> no chim

for daina;;es or coiiiiieiiMatioip. W'ihi

V. ]\',;liri,h BuroiKjh i;,„„,il,[VMO]

I Cil. :it
l'.

IL'.

?;
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Lord
Ciirii-

Act.

Is
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IXCll'KXTAL MATTKltS.

Ii..I., " iu the case of vcmlor ami purcliaMcr, wluic a

>uttirieiit caso Is nuule tor tlie purpoMO, to iiiakf an

inquiry a^ to the (letiTioration of tlit; cstatf, ami in

HO doing, the Court i«, in truth, f^iving damages to th.'

Iiurchartcr for tin- loss sustained by the contrac t not

huviiig liccn literally jwrformcd."

'

§ 1800. In the year IHilS au express [Miwvr ipI

awarding damages in cases of 8[x'eifie perforniain !• was

conferred upon the Court of Cliaiicery by the Clianieiy

Amendment Act of that year ' (commonly lalled Lunl

Cairns' Act), whereby it was enacted (section 'J) that,

iu all cases in which the Court of Chancery then Lad

jurisdiction to entertain an application for an injumtiim

against the breach of any covenant, contract, or iiu'rcc-

uient, as against the commission or continuance of any

wrongful ait. or for the specifii- performance of any

covenant, contract, or agreement, it shouhl be lawful tor

the .same Court, if it should think fit, to award daniaiiis

to the party injured either in addition to or in sub.sti-

tution for such injunction or specific i>crformancc> ; and

that .such damages might be asscs.setl in such manner an

the Court should dirc<t.

It is to be noticed that the jurisdiction given by t!ii-

enactment is a discretionary one, and enables the Couit

to ileprive a suitor of what would otherwise be \i\^

right to specific performance.

It is also, however, to be l»orne in mind that the

jurisdiction to award damages conferred by Lord Cairns'

Act has not altered the established principles upou

which, before the Act, Courts of Ivjuity acted in relatien

to the grant of an injun<tion.^

I In /V"'/,>n- V, /7i.//..'<, 7 IK- (i.

\|. ,V (i.at !>. 7.;l.

- 'Jl & '."J Vkt. c. L'T. 'I'liis

t:itiite h;i» U'lii rejicale'l (I'i & 4"

\ K t. ( . 4!' , but witiiuul iiilfciiii^;

tlif jiiri«Hcti()u conferred by it.

.s-o/nn V. fnlhl,,. 'JH ("b. I». 103.

tri'. i{r. („., [I8'J.".] 1 »,'li. -^7, ;.;

[li. ;Ul, ;!1,'.. See, tcH), 11..; t.. li.e

|irinci|iles on wliidi the I'ouit uivi'"

rvwjier V. I.aidhr, [l!K,>;;] I ri>. :i;'.;,
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§ 1801. It WHS— iirt iixlced the laiiguagi; t»f tlif sot <iii«l < on.i.tion

riCftion f)f Lonl Cairns' Art cloai-ly «liow.s—a lumlitioii t,, ju.u.

jtrfcetlent to tin- Court of Cluuici-ry's awanliug tlamaffeH l,",i.'r

"

uikUt that Art that the plaiutill' should show hiinsflf to """ ^^t-

have hcen entitled, at tlir time when he <oiiiiiu'nted

his suit, to some ecjuitaMe relief of the nature spciitied

in that section.' Aifordingly whcrr a plaintiH' pr.iyoil

t'nr the performance of an alleged contract liy a company

to allot shares to him, an<l also if all the shares liad

htcn allotted to other persons, for damages, and it

iipjHjared that all the shares had liecn allotted iiefore

the tiling of the hill, it was held that, spt-i die |)eiform-

luicc having from the Hrst l»een inipossihlc. the chiini

tor damages also failed.'

§ 1802. It ia apprelundeil that where damages are \i.;.i»ui.

awarded under this Act in .suhstitutiou for specific ilmi,,,,,..,.

j)errormauce, the measure of damages w«iuld be the

.lame as in an aition at Common Law for breach of the

contract.* So, where the damages at Common Law

would be nominal, they would also, it is submitted, be

nominal under the statute.

§ 1808. In a case decided by Lord llathcrley (when Mui.ni.t.>ix

Wood V.C), the contract was that the defendant should ' " ''•

;^iaiit a lease of a paper-mill to M. ; that M. should pay

I'ld. for sundry articles on the premises, and should

execute sundry improvements ; and that, if the dofen-

ilant should fail to grant a valid lease, he would repay

I lie 12'J/. and all outlay on improvement?. M. paid

the l-2'2t. and expended about 5,000/. on the premises;

' I'lii-lur V. Bni/li/, IL' t'li. 1>. :i'.Hi.

I'' lyusuu V. W'ilxoii, L. K. li Cli.

77; I.aiiTi' V. I'ursfll, ;<!• Ch. 1>.

"'iiH, uID. IViiiijKire Uuiii- v. Hunt,

;i llcav. IL'O, iiuil Ifilliin V. Tipiifr,

It! W. It. SS8, with Fi;tiiklina/ii v.

/;.i//, .I;! iU'uv. 500. See aU'j Lt'.cers

V. Karl „/ aha/It ^hitnj, L. !l. 1' Eq.
1'70; S-ult V. Jtiii/iiuitl, L. i; 7 Eq.

Ill"; Hoi/vra v. Vl,'i'i;<. •J7 Ikwv.

175; anil Mi'lilltim, v. Mniinoij. J

n. & M. at
i>.

.';)(;.

' /^«•A• I'tirtlaiiil I 'i mtiJ (.'ihiijkIi';!

V. iriYsow, 31 \V. l;. l:-:;. As toth.'

measure of daiuaj;i's (Vu- breath nf

a contract fur the ^a!e •.!' irrt;\v!!i'.'

limber, nee J/'.Vi'7' v. llir!,ai'l<,

Ll8yy] 1 1. K. 71).

"^J^'^^l
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INCIDKNTAL MA1TF.IW.

Itut aftcrwiinlH, ou investigation of the title, it ap|MNirf>l

th.it the (lefenilttnt <oulil not grant a viilid lease .uconl

iug to tlio irontratt. Upon hill filed by M. for k|k« iti.

prformance, or, if the ilefendaut touM not grant ,i

valitl Iciwc, for repjiymcnt <>(' M.'s outlay and ilamii<i»'>,

it wan argucil for the defendant that tlnTf nmld I"' im

»pc«'ific iMTforniance of the lontrart tr> grant a l»as.',

that the alternative ronlra<t to repay outlay was imt

a Hulijcet for siieeifir perfornianee, and that daniiii;(',->

would not Iks given where spceitic jK-rfornianee was

ini[)08Hilile. But these arguments were repidled liy tin

.lud<'e, who said "There i- an implied eontract in evriy

ease l)etweeu vendor and purchaser, tliat the purrlmscr

shall have a lien on tiie projierty to the extent of llir

piiirhaso-inoney he has paid, and here there i- an

expreHs stipulation that the money exiwnded shall \>r

repaid. This right will sustain a eiaini for dame.-c-

jtist as much as the right to siweiKi- performance t)f tlir

contract to grant a lease which has dropped Ity iva^«u

of the ini|Mi»sil»ility of pi-rformance."
'

§ 1804. In a case decided in the year 1866, win iv,

after speciHc performanco of a contract had Imih

decreed, certain facts occurred from which it wm-

alleged that damage had arisen to the plaint itl^,

Kinderaley V.C. held that the Court (»f Chancery hi.l,

under Lord Cairns' Act, no jurisdiction to make alt. i

decree, on motion in the cause, an order for a.sse>.-iii;:

damaifes ; inasmuch us such an order would in ellei !
!«

a supplemental decree f(»unded on what had occiiiml

since the decree was made.-

§ 1305. Now, however, the juri.sdiction conl'i rnil

upon the Court of Chancery liy Lord Cairns' Act, ami

also all the powers of granting tlamages which In Ihi,

' Mvlillil'.i' y.il'nii"'!/.- ll.^V-M. .i:intV <lff;iult. Hce n'l/ira, I'.r: l\.

al p. '.M7. ili:il'. i\. f 117 1.

- <'vii«iitili"ii of lli/l/ir V. Kax/,

I.. 1!. 1 Kq. ••,•.'0.' As to -ranti..- ' ^<- ^'''''- " "'^"'

diiiiiu).'<'> iiltiT i'ul^'imnt. iii»'ii (li'leu- ")1-.

tl t'i ,

1'



DAMAOKs. G3!»

tlu' paHHing of tlie •ludicatiiro Arts were cxercinttlik- hy

the Comraon \mw Coiirin, urc liy virtue of the Judica-

ture A< t, 1873 (hh. I , 7(>), vi-atecl in the High Court i»f

.liiHtiit- : aa<l l»y tlif iiHt-incntioned Act it i« exproHsly

eim.ted (m. -24 (7)) that tho Hi>,'h (!<)urt and tlio Court

of Appeal, iu the cxorciao of their rcHpectivc jurisdii-

tiiMis, in every cause or matter piiding Ifcforc tlieiii

nsjirctively rthall giant, citlicr alt-olutcly or on mich

roiiHonable tcrnw as to thorn shall sceiii juHt, all hucIi

ieiii.-.lic< whatjHoever a- any of the parties thereto may
appear to he entitled tn. in respoet of any ami every

legal or ut|uitable claim properly brought forward by

them resiMjctively in such <au.He or matter ; so that, us

fill as posnible, all matters ho in controversy between
tilt jMirties may be completely and finally determined,

ami all multiitlicity of legal proeedingH concerning any
el' sinh matters avoided.

§ 1806. The Court therefore can now give damages I'reout

ill any of the following cases, viz. :

—

ITlul^

(i.) In substitution for siXM-ifi.- iM-rformance where
^""'''

tliiTc is a case for siwcific performance,— under Li>rd

Cairns' .\ct.

(ii.) Where there is no lii.se for sjicciHc porforni-

;iiii e,—under tlur Judicature Acts.

(iii.) In a<ldition to .specitic perfumiance in whole
"1- in part,—under Lord Cairns' Act, and probably
al-o under the Judicature Acts.

Ai.uidiiigly, u plaintiH' may now ( ome to the Court and
say, (live me specific porformance, and with it give me
"l.iniiiuos, or in substitution for it give me damage- or
It

1 am not entitled to specific performance give mi'

•lain.igcs as at Common Law by reason of the breach of
til' Miiroement."

I:'.:, or, V. I'irrir, '>7 L. T. 33u. (not a cubo for ?|»i'ilic inrtVum-
?-'•. !>:::,;.-:.,= Coal V,: V. />«- ar.cf. t;;t

/ I' 11 ami Stnl Co., [IW.'] W,„tl,i,„i O'riiora'in,- v. l/,,itlf,-

• '• -"'•'.: (S L. J. 1'. {'. ll:i ("ivxilic [xTfonnaiici i>f iiu ('I'tioli ti>



lUO

PfMant

ol Jurli

ini'l"'r

Ijdiiiu'

Art

I'tility u(

lb<' juri-

ilic'ttou ill

IM IKKNTAI. MATTEIW.

Uiit ill "r.UT to ill"' ••\frti««' <»f tin- |)«"uliiii |ii:h-

.li.tioii uii.l.r l.oi<l CiiiiW A.t, the ..Iwirvaii t tl..'

.on.litinii iiii|i.mo.l l.y that ntututc in, iiotwitli-liiu'iin,'

the .luai.Htun- A.tH, ^till ol.liKa .)ry up.m th. Cnu,

iiiiil .laningt'.-* in aiMitJou t<» or in Hiilmtitution t..i

MjHviH.- ^M•|•fnrnlan' .' will Ix- «iv«mj by virtuo uf il,,t

juriH.li.ti.m only Nvh.ii th. pUiutiH" IumI a .hm t,,i

f.j)e.ifir pTforiufttK'- at tho lime wlu-n ho i^nii .1 li.-

writ.' FurtiitTiiiore. tiie plaintill' tunnot !*ur.f<d m,

a •laiin for dama^.H in Hulwlitution tor 8|K!.ili. pri

l".)rinan.-c wh.n ho has evi'ii aft.T th»! u.tion Imj,mii

tlisontith"! hiniHrll' to HiHJtitic jKTioinuin.e, as wh^v

ji viMi'lor aftiT aitioii hoKI th<' rtulijct-matti-r ..f ih,.

(•(Mitrart to a thinl {ktsoii.'

§ 1807. The Court's jnrirttlittion iu cluma^e.n i- m nn

ami tlexil>lc instrnnieiit for iloin« exaet justi<.. mil f

tiie ilivcrse ami romplitateil .iiium-itamert of iinnv >

the tM.scrt uiM)n whi'h tlu- Court has from time to iini'

to ii(lju»li<atf.

For iustamr, when' the [duintirt' .oiitra.ted with ili'

tlofcu'lant to take a lease of proporty l)eloii.!,'ing i-. i!i'

latt«r, for the purpose, aa he knew, of .arryin^ "ii i

husiuess whi<h the plaintitV intentle<l to larry on tin r

ami, iwinj,' to the defrmlant'a wilful refusal to p. rt'c.rin

his [.art «)f tlie coiitriw-t, tin- phiiutitf was for lift.ou

weeks unable to commeiKe lii.s liusiuess; the Cuurt

m

addition to gi\ nj^ judgment for the apeciii'- ptrtoiiu-

anee of the contraet, awarded -JjO/. to the plainiiti hv

way of damayea, in reapett of his loss of profits dariii;;

the lift.fu weeks.' And in another ease' it was h' Id

I'liP liaKo, wlik'li iv .^ v..iil lur ri'iii'>ti-

nr>!., MiiciiforoMlilc, Imt iLiiimsjcs (nr

hriMcli of loiitract '^ivtn)> [l!"^''] -

n.,,:.•.•.

1 I»7,,^ V. Iloh'i, 'Jli \V. It. i:i."..

//i/*/<i/'i- V. ( •./«•,!;« 111. i>. ':><''.

• all .1 I <i Ik 1 r I .

i/.i'./Hivi T. .!;;;.-ar, ti > ::. : •. i-,-,

S. r. (Xm. U , -t> \V. K. .ItiS, ovrr-

niliil on anothir [Kiiiil in Mmtli'ill

V. Bn.il'ie, li» rii. It. -IM, iHU'*

ill* In <liiiiia>;n* in A'"//"' /''"•' '• '

Jluil'litf/ Swirltjw //.k/h'i'', 1 •» I

.",!K); UV.f/»i/ T. Wtilkir, - '^'
'

WIS. Cuiisiikr Ill/ant v. 7 -

Sol. Jo. .171.

• ./•ii.tK V. 'i'tr'/in,r, [V.'oS 1
'



l'\M\Ut:.H. •>u

til » iliimfitr«'>i <oul"l l»o ii'- iivi'if.l l)y a |iui'i liii>«ir tur

.loliiy in <iiH)|»lctiiii; a < mitiMrf tor mil-; mI' i«>,iI i^.tiUr,

vvhiTi the »lol<-iV iiati 111 fii raiHi'd liy (li'lniilt >»f tlio

vt'iiilor, not in (•i>ns,<(jii<'ii<(> of want ut. or fli'tVi i in,

fitlf. or in i<<n««f|nt'n<c of' <onvi'yjiiiiin^' <li(li< iiltitM, Imt

liy ii <4Mon of tho vt'hilor nit h.ivini; i-iircij, or troubled,

or taken reasufinldc pain- to |i.rt'ornj hi- <'ontra<l.

>} 1306. Wht-rc liif plaintit!" was ,if tin- linn- wln-ii n.,,i.

ill til«>«l liis bill fntitlfi] to «|ti'iili. [.irfonuaii.o, unit i,',t,i„<

sxUit to iliimaui'H for ininrv '» la.iiom'il to hini liv tlii*',' ,—

ilt'fi'iukntrt' (h'liiy of {N>rfi)rniani'i>, nnd In Ion- thf -<nil

niiilil lx> hrouglit to n hourin^r iln- di'trndants porforiui'tl

till- confrart ; if was licld finit flu- plaintiff wa-i nt^ver-

flirli'siH jiiMtitii'd in lMiii;,'iii<; lii^ ^iiit to a lnarinu for flu-

clariKi<{t'H.'

!j 1809. Soniftinn's tlic t'ourt i an l>f>t do ju-'ti'*! i'*"!"!

li\ fiiforcinL; tlu" Hix'.ifi pcrf'ormunn! of niw part of !ui!o"/''/.

till' . ..Mtnuf lunl awanling daniajit'-* for hroach o* tin*
'''"'"^'"'

iviiiaiii ItT. Wht-rc, for in.Htanro, . man contracted to

pull ilowu iiu old liou-<(', to rtdmiid, and to a< ccpt h

liM'*.' of tlio ucw buildiui,', uid tln-n made default in

irliiiildin;,', Lord Hatlierlcy ftli< m Wood \.<'.) lu'id the

intiiidt'd IcHHor t'nfith'd to liavi- datna^'o.s for tin- non-

liuiidin;?, and uIho ap.. if].- jMrforinan« o of tho luutra.t

til ai'tept (i leu-so.

!) 1310. Aj,'aiu, it nmy Wfll happ. n that, thoui,di ilir immlu.*

• oiirt liaa juri.sdi<!tion to onfone the Njiocifio i»<it'<irin- ult
''

anrc of a (-ontrait, the jiistiro of the ra.ic will Ik- lictter ''|,!',"

iiiit liy awarding dam ii^cs in .substitution. Thu.s wherr
,1 railway company . ontrarted witli a landowner lu

"I'liTt set ui» and i.iimtruct a si iiii.n" on land wlii<li

til' V I. id hoiiLdit from liin'. l)Ut ae lontiaet coutaiupd

Ml -Utist 1

(I

'•"'/ V. Till TI.I,,K li:.n,i;i,hH illiUr.i Ul.t/dV., („./ I.'vi/ri-il, ,:

'' >hlpl,Hildi,„i <'„.,\\ W, i;. .>", ../' '..„.lu,i V. >„ut/,./,if-. 17 \\. It.

'
". "^ I', (in g. ».) f. i: :: o. IV I'l:. n.r! •^•i-U xLrn- •:. .h:rL-...

''
1 .). A' II. :t; uuj stu Si,„u'l'' V.

^'i^n.H V. A./yc, .loiii,^ ',,;:), /.,iii/„r,i, 4 ihii. I;;.

' -2 T



I.fj

biv- II'

titl.-.

Till ru!i>

Thoithilt

I.NCII>KM.\l, MATIKIIH.

iio furtluT «li'Mri|ih«»fi of ihc Mluti'ii., miil no »ti|iulati..ii

iiH ti» llu' u««'i yi\ II wIk'u (TO t«'«l ; ttml tli«' < ii|ii|miix

nflrrwanU rofuwl to rn'« I n Htafion <>ii tlu> a^rtu'tl ^n.

ihf <'ourt )t' A|'|mmI it> ClmiiiiTy, <c>nhiil«riiii.' tint i'

ruuM nut xiitiftfartotily <lo jii-tiic hy inrHii« of a >l., m.

for MjM-t ilii iMrformaiK' , din-t led lluit thf .Imni;'

MiiKtaiiicW l»y the lamlowiicr l>y iinnon «>f th<' n 'ii

|H>rformuii f tlie <oiiira<i h||iiii]i| Im- axii'itHiiu <I i1i\

an iii<|iiiry iii ChamlMr^) and llw aiiiouiit |»bh1 I" 'ma

Ii\" ilii> I .tiii|»aiiy.'

§ 1811. It may 1ih|»|h-ii iIiaI h lainliuwr tiiul« iiiin'.li

tiliftliU! to olilaili >»|i«Mifir iHrfonuaiic" of a mmiHu. i

owing to Hitnu* fata! dofitt in liif* vcndiir's lith', wIihI,

wa.H unknown to 1dm (tho pun liantT) at tlu' tinn \\\\-u

\w entortd into tho .oncnut. In mhIi a ine ' dam.,. ^

all' tilt' only [KHsililc form of rtdicf : and tlu> mii'Im

will not lie allowt'tl to osoup' from liability to jtay iln

m

li\ purporting to remind the contract under a rninluin,

cntitlini: the vendor to rowind in the event ol tin

purehaHer making any objection or reiiuiftilion in ic-jM.t

of the title whiili tho vendor ia unwilling to rt.iaply

with: for such a condition docs iioi ipply to .1 .i-c

where the vendor liaH not any title at dl.

§ 1812. It is to Ik' borne in miiul that, aciMi.lin;

to an exceptional and anomaloUH rule, establi-li"! ih

Fltiiiini V. T/ii'nil'ill,' if, up«m a contract for tin pin

chase of real estate, the vendor is, without framl, ,'1m1

(as should, it is conceived, be addc<l) without d. tml

on his part, incapable of making a good title, tin pin

I haser is not enMtled to any couipeusjition in il;itii ilt-

for the h)ss of his bargain. iM-yoiid su< h cx|M'ns(H ,
- In

may have incurred under the contract in invotiiMtitii!

' ll'(/»..)( N. .V i7A.""/"'<"< "'"/ /'""- ' ll<il''n,il„ V, llljl"!.'!. » I

.
i'

/,(!,./ .lu.fli'h Jliii'ioii/ ''.. I., r.. i-,H^, .V.Mt; iT. O, <..'.., V. /. i.-i'

•.'7 I.. T. 71.'. S. , 1 . •r"
I < h. .'7lt.

''•''
;

' V: . ,^ ,. X- l':irl 111. ili;ili. x\i
C: V. /^./^ /,>/,.!"•. [i^'.'..i W.N. '

l-j:;

"
' ' -J \V. Hi. MT-

if
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til.' litli'.' Ilnwt vi>r, iit :i <iiHf wlii'ri' th<T«- wan a

c.iiitrait fill th.' mlv >>( Ifamlmlil |ir(i|Mriy, wlii. h tlio

v> mlor Kiiil'l not iiHMJirii witlioiii a liiciim* Ironi Iii.<«

Ir Mtr, it wtiM Im>|i| timt tlio nili- <U«l not pri'vcnf tiji

liiiitlmwr from iriovtrini; <l;iiim^iM wliich h'- hi»<l hu«

Ml' m| l.y n .iMon of ih<' NciidorH wilful uini'<Hiuii to do

liM U'hI to pr-icuic tin' liniiM'/'

; 1313. \\'li< ii ail a>tioii !< I i<>u|^|il fur ,H|Hiilic iht Mi-(>i>-

ti'iin.UKi'. II. iM-rilii- I'l-ifuimHiK >' is rcfii,->ii| on tlu' f,.i..ii.iii.

1 ,1 riii-> 'k.' Iiv ilic (|cf( mliinl, till- Court

.tii'M of (|iinii»ji;f.H, itnil ^ivf

I il. iiiidci (111- old [iiai'tiri-,

ut l/i«.
'

n 1 ;' ' iiHf for dama^^iM, tlif v-...rt«in.

,. ,
m.iit.t

!! ic> ilir<*rtea an ihsui' to <iHvvv- .i„.„ii im

'
. ' .

MM If ll^lnll < uiirs«> wiist to diroi t X,,,,,^,,..

I iis to the Huni to li<> uwardt'd

''<.- - " ill iiiniinonly doiu'.' In nifiny

,
• !. .i..im'.'< liaVr llCcn llS;<t'H-H'd ' \ till'

Miilv.'!' liiiiiHcIf at th« trial, and, v Iiiti- IIh' plaintiM has

ii'ii Ih'cu n-ady with his cvidoii'c as to tin atiiouiit of

• Liiii lyiH the trial Iiiih hccn ailjonriuu to givi' time for

i; to !m' oliiaiueil. It Hfonis i h arly desirable that llif

-- -siiiont of dunia;»o.s should, wht-rivir prarti" aide,

^,.l.> itll

will n

fi,.'

l„i

(
I

...

t. ,(.
-' >' 1

111 111 ,ilU ,

nj- .illurti •

1 .1 -f-. llOW (

.'.•.,,„ V /•„/,',. II, r. u. T li I..

, "1. .'":, ::0H. '.'10. s.f, i.M,,

II • "Ifl Sllltiia' (
'.,.,/r,i. /.

'.M, .;jT, .;:;•. S'... i.k., .a,,,., i.

<i.,,.ln„,; [liHV.'] I (•;,. at |.. lit."..

I'rf Jillli<.< Ull't Oolloli I, ..I, I.

;
f,. ai p. .'..'..l, i, ,nw ..I r.>,.,,J, him^s, V, CI,. D. ai

i!'"i" Minier the Vi'i ilnr an.)

I' 1-1 Ai (, lhT4 ; .lli'l .Wi.r./.i„

\ /,.•,.," ( .s,,„», \vMvy 1 K. It.

"•. I'T: :* ;.. .1. K. It. isT (,.vi,.

' 1' '' "1.1 »laj. 1'. !«• »fvir("l iiii.l

ii.ii,"Vvi ii\ t|||. |, iili;i«<'r . .Vfif,

' -ivrr, td.il lh(. lull' in liiii, \,

) •'ii'l I, m iiol'iiiiu 111 il.' vvitli

M,.« ;.\ ii„ r.Mirt. /i„iii,nii \.

"
••,

i i;"H,j i ( ii. lit |,. |.;.i

: . 1. -I.C'. LN;i

It. .-::. -••

' I. •!. <'ii>>J \, 'I'll riiniiit I,

n.-/ S/iiitbiiil'iii'i '..., II

\V. i:. .>'.'; S. (. I in y. 11.) I.. I!.

.
(I I'., IS], cf .>v/...;, \. /;,,./,,.>

'J |l<av. '.'3'.', aii'l /''/•/((«i/i( V. 7'/7-

i.,iii4. 1 Sim. 't'.Ui.

Src >«!(. 11 tllh I.I.I, •J'.'OT, '-'I'-T,

--'i I, _".•._'. .\^ !• !IH' ri..,t.< III »ii. Ii

:m i;ii|iiiry, >.(. SIhiI. \. MfHim'
''

'J
\. ,^u<;//«/.,«, [ls'.i',t] L' Ih. U,t,l:inii lo., V' Tn. 1'. SI.



= r

Is

644 ISIIPKNTAI, MATTEIW.

ti.k.- pla.c ftt the trial, without any Brpurat.- ui.|Ui.

.

f.,r oth.TwiBO tho parties aro virtually put to the .xp.!...

of two triiilH of the sanu- .lucation.'

,....«««. S 1818. It may here l)c mentioned that a v.m..I„.

for t.r.yi. , .

,,fl-^>p, ,,roi)crty f<»r nalc by auction on the tcrnw
;;,r
WHO onere pro|n:n<;r I... ™.- -v " • -

of printed conditionB, <an be mad.- hablc in .lain i-. s

-air.

oi prmteti conoi'miiB, < im ./>- -

to an intending punhaser, who a.cept^ the ..fhr, it

thoHe .unditions ure violat.-d by the vendoi -il. t,,,

inHtauro, the v.-ndor de.lineH to allov tlie liij.-i

bidder, duly tondeiinj? the prcHrribed deposit, to >^>^n

the pres.ri»M-d mtmoranduni of coutrart. An-l tli.

Statute of Frauds aHonk no .lefem-., to tlu- viiidu, >,.

smh a case.'

.'i\. !)

. J„.,„e, V. MilLir. CI.. D. IM; but tho Court .lerlincl t„ ..

U'aley v. Wnlkfr, M W. H. •"IH; ,,lnintifr (imaOmnor) « li.ii i, .>

S<-toii (fith «'.l.). --^**- ^^'' '"*'•
Iftii.l f..r tlio amount of tlif .lin. ,.. -.

(V.r«u..// V. //,»«.». [IWJ •-'<'»>•
,

^_^^^^,,„„ ^_ ;,,,,,,_ ^i,,,,j , , ;

.

J'.W, IWT), wlicro tbo aainajifn wore

Hi«M!WM_-.l l.y tlii' tAmrt of AMnal ;
at v-

77.

I16 ?
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hiiiiiii>i< s.

Ill Itilili-ir V. M illliiiHs. H; .M;iii. KII. j) \\;is Ih>|i| tllill

W lirli s|HTiti<' |MM-f'i|-|llinii'r fill' illiy l-i'ilMiii rnilllol l»c

;:i'ii!il<'<l. llif phiiiitilV niii.v In- nwiiiilt-il <|jiii;i;:i's in lioi

llirriMir iis ill riiiiinioM liiw. ;iiiil iiii dchiv in sn-kiii;: liix

niiH'dv, sImtI (if ;liiii iiii|ii>si-il li\ tin- Sijil iilc nC Liiiiitii'

tiitns sliMllltl ilHul-tl sliniclrlll t|<-ri-lirc.

\". Ih'I'i- jiii iiil'iinl I'hiiiiii-)! s|»c(ilii- |M'ir(»iin;iiiic uf ;i

iiiiitiiir. iiiiil iliiiiiii;j;rs in I he ii liiTiiiii ivc. it wjis jidtl in

.hiliii.s'ii \. (iiiiliiiinixDii. 1!( Miin. >.".. tlnil iln- I'.nt ih.il

>|H'(iiii- |icif(>i'iniiii( I- niiilii hilt Ik- ;;riintt'il iliti imi luii-

till- |iliiinlil1' fimn r vi-riiii; tl;ini;iy;rs I'm- ijn- lu-ciuh uf

Nil- I I! lr;ic(. llicsi' ri'iiic<li<-s liiixin;; I K'l-ii I'iiiiiiii'ii in ihf

Jlllrlliillivc. llili'llitli V. t'llsi. L's ('.It :\7i\\. is <|is-

liiiunislirii.

In .S(//),'// 1 1 III. \. \lililnll. :\ it.C. ino. ii wiis III 1.1.

;niiiiii;: i 'ti' lliiii;:«i. thiU ii piirlv I'liiinni lie (jiM-rrci! imu
/I'll II IkiiIi s|ic(ilic |icrfiii-niiinit' iiini ii-scissinii. imhI wIkic
III' iililiiins l-rsrissiiill III- r;inilii| li;i\i' ilil injliri'*^ wlllcll Jiri'

ui\rii ;i.s iii lii-n of s|M'(ilif |MTfnniiiiiiii'.

\\\ U'hur.m 11 \. lihiih, I'.Miiiiiil's Ch. C.-JO. ill! iiiliMil-

iiiir |ilMrli;iscr illli'llilctj ill! illli'liiill Nilii- uf l.lliils iiiiil liiil

I'll I III' |iiii|i( ri\ , iinl nil iiii'iiiuninilnni ur iiirri'rnirni \\;is

•^imii'ii i'\ iiji'iiril.;.' tin- riiill I'jirl. ;in(l. I lie vi'liijiil- li;i\ iiii; I'l'-

filsid Id riiiii|ili-tt' IJic siilc, the |iniTliiisi'i" lili-ij ,1 l)ill fur

>|Miitir |M'rf<>niiiiiici'.

Il \v;is lii'lil iliiii iliis wiis Mill it iMsr in wliirli ihc
'iiiiri wiiiilil. Ill) I'l'fiisini; s|ii'(iiic |ifi-furiniii|if, iliici nn
' iii|iiii_v iimliT '_'S N'ici. ell. 17. oni
\'ii. Tin- li'iii-n'«l riiiiiiri'liiii' S|ir;i;

( Sir 1 |ii;;li < ';iirii"

^r ii-i'iiis

'iliiiis \. i'.ilili iis ill) ' ii'|iliiill;ll r;isc ;iilil niir \\hi III

iiiis III iiii'iik llii-iin;.'ii :i ;,n'ni'r;ii nili'. lli- iliiiii;;lii iluii

Ii iliis ciisf liii' liilj sliiiiilil ncvri- iijivi- I II tili'ij m iijj

ii'l iliiii, ilifiTfiirc. it wjis iim ;i ciisc in wlinii ;iii m
inii y sliiiiilil he lilililc as In ililliiay:cs.
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In ra HI If V. IIiihIiiii. '.'1' liraiil's rii. UTt, ii wiin ItM

Unit iiiiiliT htTlioii :(',' (if II. <• AtliiiiiiiHti-iitioii of .IiikiIh

Aft, ISTIS. Ilu' ruiifi of riiiiiicfrv 'f Oiitiifiii liiis tii^ni

/iiinf (if all the ri^rlitM of all liu" parlio' arising,' out of .in

iij;r«'fiiii'iit. aiul iV citiicr \va» I'lstidcil to ilaiiiayi-s ih.

foiirt oii^'lit toaNrci-taiii tliriii. In tiiin vii'w, in a xiiil fur

s|HMillf |M-rfoi iiiaiK'c to wliii'li tlir |ilainlil)' was foiin.l

not «Mititli-*l, a ri'fciM'int' was ilirn-tiMl to I'lKinirc as in

ilania;;rs siisiaiin'i! I>y a inifcliasfr \>\ rrasnii of imat li ..i

till- conlracl, ami also as to (laiiia;ji's Hiisiiiint'il li.v \Ur

vi'iiiloi* liv I'l-asdii of lin-arli of cMVciiant in tlir iii>iiii

iiH'iit coiislitntin;: the a;;rfciiiciil.
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1816. WllKUK tlio vciulur of land -ui- l\\r [>nv-

clia.St'l' for a siMiitic iMJiforiiiauii' of tho <niitru<t. tin- i;»'

lilrliilalit limy, in >oiiii' rases, siitiect I iu I lavi.'tt; tilt

a. !i(>ii ilisiui«.se(l at tlic trial, mi tin- i,frnuii<l i>f a (lefi. t

111 till' plaiiititr.-s tit!'/, |ii<)vi<l('(l tli' ilcf''< t in title lia>

If. II proniiui'iitly put forwanl in the plt'iidinirs :
' Imt

uliiMc thi^ is not th»! I a.He, the (lofcnilant is intitli-il \>>

li;t\i an inquiry ' <liro<tt'il an to tlif title nt tlio veu<lnr.

I.I the lands in qucHtion. This ijirht is dfiivf.l linni

li' I xtraordinary natiuv of tin- jiirisdit tion \vlii<li tli.'

\. iidor seeks to put iu aetion, in "oiisideratiuu ot whii h

till- jiiui liaser has a rij^ht, not only to have sif h a title

;i- ! lie \eiidor offers upon theah-tnut niiautluiitiiated,

I. lit ill.' hiiihest a.s.suranee upon the imture of his title

whi.li .an he ae(juire<l for him l>y the produeiion ot

li f.U, the difeeting of iiiipiiiios, and the --iftiiii.,' of the

\ li(!.>r'- I oliseieneo.
'

li'n.' it follows that, t lougli tile j»ui<ii;i-;er may

diiiit that iio has only "iie partieular oiije.tion,' o|- m
liie.ii.iii at all" to the title, he is .•.|iiall\- entitle. I \>

< v Meral reference as to it

1317. St ill wlu'never. in a judgment de. leeing tlie

.-|H..|1,-
I
lerforinanee of a . .intra. I, nii iiLiiiirs whethei

f- v..la,

I'-riiis of til

ll:l. lis. IL'.- /-?« M.nl (I,, ., M\. \

U.H III'IUIIV. -It'

. c(i. ). '.'L."_'r.. 'j'j.i

//i/.., t! V,-.

K. •-•:

'-
l."> V.
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tho vciitlor fiin inuke a g<M)(l title is (lire«te<l in i;tii. i il

tviniH, it must Iw uihUtsUmmI to mean a gcxwl titt.

iitiordiiij,' t«) thr torm^* of the roiitrntt : but it iln

vendor wi«he« to pn'vent the renewal, uutliM ilif

inquiry, of ohjeitions waivetl l»efore the action, h,

should guard himself l»y estd»lisliing such waiver ,i;

the trial, and taking care that the judgment exprc^lv

reeognizes it : for under .1 general in«|Uiry as tn iiilr

the Court will not enter into any question of 1, 1,

waiver.'

§1318. However, where a ^lurchaser allouiil i,.'

vendor's suit for Hpecitie |iertorniance to proceed lu ihf

point of tlie inijuiry as to title, before liringing \'>\\\ iM

an objection whieh was patent on the face <.t th,'

abstract originally delivered, he wii.s not allctwnl lu-

costs of the imiuiry, though tlie objection wa- fatal lo

the title."

§ 1319. The right to the reference is that of tl,,

purehiiaer, and tiie vendor cannot e.scept to tlic titl..

so as to assert hi.s own title to l»e bad.^

§ 1320. The purchaser is also entitled to a ivlcini.i

'• of title where lie is plaintitf in an action ioi s|.ii ilii

performance ; but inasnnnh as in this ease it !< lie, ml

not the vendor, who is calling on the Court to at. in

does so at his i>wn risk; and therefore, if ho knuw- .1

obje<tiona and asks for a reference, and then waiv. - \l>r

ob|ections, he will have to bear the costs of inM-ti-

I- I'l

1 1

1 11

-atiu"' the title.' And it would seem that tlic

result must follow where the effect nf a refercm c

show that the vendor had at the due time di-i

to the purchaser a perfect title.'

§ 1321. The right to this reference i- not . unriii

I i,j.,,h.„ y. SirknU;,., I.. 1!. ') " IIiH-U-IJ \. Mlll.l' . !

I ii ll"; I'liiliii'/ V. An.'iiii, - 1 >r. •'''''•

^ Sm. tut; MrM„n.,y v. ,>,..,,
^ . ^. ^ „.,^„,,, , M ,,

L. I!, r, K,,. r.-^i. cr. <:.,>... v.
.

^^,^, /y,, ,._/.„,, ,,, i ,

si„uii.n/, 1. 1!. s i-:.). .',::..
.r.!,ii>. to.

i

'
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Hiilfs of ri'al fst.ito, l>ii! sr'UflM [)i iiiiv siH't it'H of [»ro

jM-rty with regiinl to whi* h tii<- < .mrt i.'iiiy i'litcrtnin an

w iiiiturfi ot Williill t ion for •^|)CriH< i>'rforman< o, mi! fl

icinlcrs HUfh an inquiry prop r A >nliiij^Iy, in<|uii'itv

have Itoen <linMtc<l into tin tit\<' »! iiitlors to sli;

i .ii.ii.i.t-

ill iHilway < oiiipann nn<1 III fillHl 11' orn-i.

Iff

Th.

iitun- ol till- iiujuiry, -it • outm', vaii'^- f • orilin'j to tin-

imtuio of tin- [dojHTty, anil tli'- f^s. i,ii,il- ol .1 iuhmI

titli- to it.

i^ 1322. But tlnTi" are lu'i eH>ai'ilv ni.inv iinti.. t-; inw,,.i.

n 'Xiv^jM'rt of wliiili no Hu« h inijniry i-< or .1

Wlicit' (he contra't is nut for tlic -.ilc of .iny j.r i.«rt'

-111 li ,1 refereme is of i-ouisc out of tlir iniestion, Vu<f

^11, too, where a 1 (intra<t is rather in tlic natun- '* 1

mil jiroinirte of «lispiite<l rights than ot .i lontrint lur

s^li
, tlie Court will not nuike tiie in<iU!ry. In a i;i-r

wiuri' a small [lietf of lanil was dcsi rilttd as iield ul

iiitaiii lonunirtsioners of waste lands at a rent of ~i\

shillings, it was douhted whether ,1 |mri ha.ser lonld

rail on a vendor for the title of the 1 (Miiiiiissioners.'

§1323. The Court will not diiei t an ini|iiiry \vlir|i

tlu'iiijli the lontraet lie one ol -ale, the \endor nidy

>ells suih interest as he has ;
' siji h a 1 iintra' t i-, ol

unirse, perfyetly valid, but, lieini; in restraint ot the

|iuri liaser's implieil rij^ht to a i^oml title, ii must l>e

inadi'ilear and unanihi.v'Uou** to tlie |iuril laser." A vendor

iii;iy, of eourse, .stipulate that a [niri liasi r sli.dl take

sii' It title a.s he hinisilf liouiflit with,' or siii h title

luii:

.1 li iu

as I lie venilor i las.

^ •'"• V. /.»/i. I-,
_' lie ti.A Sill. iiuiibraiii T v\iiii'ii iio ci:. .u>.i..e^>'

:i- ',„i.l \. /:,, ,,„./'..i,,. IJ-, „/..:.- 1.. 1.

',h,..j x. Fii.ji.t, •_• I'll, i;i:!. -.i.ii.

',/:.„ V. Til,,,,,. 1:, ltrtl\. |l'.. S..„,l,!.,l V. Ih'll, J M\. ,V 1 :.

.1 ^„ V. Il'.w/, :•. .liir. N. S. J";. JIJ. S,t :il-„ .1/,./. , • \.lh,-
1'" ^''Mit V.r.i. .„•„., I .!,.:,. .V 1,. TI-,

-I "/.(fl. j ^7(;. It iri> liirii ,1/..,., - V. i:, ;/.',, ,^ 11,1. 1, 71.

'•' ':.ii liii'
I
urcluiscr iiu.lii >u> li /.' //•(• ', '. '••I /,./-.'..'• ' •„

'
I

'i!,.i-e may n,| uie lln- vi'iiiiM' 'ft''. !:'01j J i",,. at |. <':>'.>.
' \.

•' 'i'.i: I'lit' ]r.ip,rl\ I'r.iiii an\ iti- /.' /i"''^ ,,,•,?,,>,.„', i ,„t,-.,.r \,\

TSLiilB'.,'
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lii-tmim.. § ISM. Of re.otrii'tivc HtipulutioiiH thnf an- nimy

riiscH : thuH, when' a piui lia»«r ftjin'od to m i opt tlir

veiiilo''?" titir without (liHputv, he waH lu'M to U' .lc-

Imrrod tVoiii taking an ohjcctioii on aiiount of nii iii> iiin-

lirau<c whiili U't't the legal <'Ht«te outMtainliii;,'.' S..,

aj^aiii, wluTO < omlitioUH of mile of a fe«'-fanii n'lit htUnl

that no cvitleure hIiouM Itc nijuiifd of tlio rcr('i|>t, n

|iaviiiciit, or rxisteiH e of tlie giouiul-rcut, otlirr tluiii

that tli.s* IohihI Ity a < (luvfyaiuc iiioiitioiu'i], uixl that iim

oltjntioii should l)«- taken to the title in < on-M'i|iii iim

ol the non-payment or non-rercipt nf the said nut.

.ind the pun ha-ser olijei te<l that the rent hail m.t Lnn

piud fur twenty years, and mh wa> extintfuL-^hid, ml

that there wuM therefore no .sulijei t-niatter of tlo- .u-

tratt. and therefore no < outrai t ; the ('unit IhI'I that

the pun haM'r had l»y the eontrai t taken on hiin>t It I'l-

1 liahrc (if In-inji; aiile to sulwtantiate his < laini t<> the r^ ui/

§ 1825. The ea-ne of liesf v. llnimnhl is a niii ik

able instani-e of the upholdini: nf .su> h a .sti[iiil.iih.ii.

There, tin- suhjirt-niatti-r "f the <iintiart litin.,' I nil

whii h tlu' vendor had Ixiuuht fnun a railway ii>iii|i iiiv

a>supertlii'>us land, the i.«iitra't iMiitained a -tipiildi n

that the pun lia.-*ri .sliunld a.-tsunie and admit that >\ w-

\\\\\v^ (if anytliinj^ wrn ne< i"s.>ury) wa.s dniic .mil j.,i-

luriiu'd by the < iiiii|>any t^ (liable tliem to .sell us I

ctlei tnallv cKiivey the l.iud a.s surplus hind uiid -li iiM

not (all for or reiiuirc iiro<lui tioii ol .my cviduii t^

that ctfect. The veiid<>i' all ahaiji knew (a- api n-A

\\ . I.'. •!(">, \slieic tlic )iirii..i«'r li.ci

l-l-.'C.l "tn M-rv\tt I'.. Ix'*! litlc ll.c

' ll,ae \. Itiir„.tt, •-• Cull. :;.t7 ;

ir,''.,i..< V. I iv.'/..-.»..«, 1. 1'.. \ I
.

'.(I'.

ii.<„kK V. i;,iiii,.,, •; v: \ li..

Ii.'i'.', .yfl, < '.")<.; tl. .S'IkVA \.

//.I,-, (...», •-*''. L. I ' i>. II'-': .'. w i;.

!'(^
; stiitt-d >'•,.'",<! .'!''' >' ' . 1

/A./..', ./(,«.» V. '/,.(,,,/»/'. , i;Hit<, I

I li
•-":

: TT I.. •'. I i •• '. «li( 1-

1 ili.iitc'ii, ih.i' • ill !iii- •( '"'
,

lll.ll i.ii 1 > IfllCll BiiOllliI 1.1- •

(•C tiic liiM ii.iruo nf ai.y M in "i

( lull'.!' I oil thr |ir"|'i
i '

U'laiiH I'ay.ibk' ii|i«.i:U

veaiH priiii til llic .1(1 i i

Ill-Ill In |.lil!i, :. li..' ]illli i, 1-1

ri'Huaiii,' tli8 >.ili-f.n-tii>ii • ! '

11 'n... .--uriciiilci 1.'. 'v.n i.|

111. llic ill l"(i.'.,

IJ I li. I>. I. s.i

1 / . ; _
- 1 1 I 1 1 1 1 , J
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(ri>Mi the alwtrm t mid ifpliri* to rcijuiHitioiiM) that tin-

Htatutory oflcr of prc-t'iiiption had not Ih-cu iiiailc to

thf adjoining owners ; Itut tlio Court of A|>|ical invcr-

thtlfss htdd that thf purchaser was lj<tund l»y thf Htipu-

lati'iu ;— to the extt-nt, nt any rat«), that hi> rcfumil to

rtl.idt' by th»' Htipuhition wmh a Itrrm li of the c outrai t

will' h di^ontitU'd him ti« sue for tin- ropaynimt of liis

(|i'|H»sit. ITnless the decision may Ik- linnted in this

wav, it secniH ditHiult to reioniih> it altogether with

the piiniiph'H laid down l>y tlie .Haine Court in the

iiliiiii^t < unteinpnraiieou.H <a>c of /" /< //rt///«/i/ ' alu'ady

litclTcd to.

1826. Where th vciiil'T wan entitled to one Cutnut
for ai-iiitii

iinhvided third in a leaschoM intrKst in < t'rtain mint

oliuiic.H, and the purchaser to anothi r un<livided third !i,«r,?

iiidrr the 8au»' title, and the contract was for an

.illliTicrt

.f the

nt of tiie vendor's share and intere.st in the

th. •ntract w.i^ liehl to lie for the sah'

vendors .sliaro and not ol the land, au<l th

\i IK lor was hild not liahlc to ahow the lessor'- title'

1827. Tin vendor may "generally by express sti|

ludi

•U- Mi,,l,'i.l

iiiuu, as \Vf liiiVf seen, entui'ly ixdutlo any in(|un-y jjt

to liis title. But he will not lie allowed l<» tall back111

iiiHiii -in- stipulation in -iip|)or t ot a nuskadinc

niinlitioii (»f a «ule ;

"* and where, the ei.ntiaet eoiitain

iii>; -iieh a .stipulation, the puhhaser at ti'st under a

iiii^tike eoninion to both parties aerept the title,

lit on dis( nveriiifj; the m istake objoeted t

II \v,i- lu'M that his objection was not jirec

-tiimhition.'

roinplete,

luded bv

th.

In /.' Iln.,li.-L. .1 l/,iU ill II- I" a .-..iitiact for ' "'
.il:

>.ili i>t' Icaseliold liou.ses riintaiiicil a stipulation that i.ir-'-^''

th. vcini.,! - titi i.s accepted by tin- purclia.soi?

U. lil •"'/'

'// V. '7,././, :; I' ,o;>

' /;

\-l til. 1). l-.l ;
/,'.

,i:fi,.i!l.-l\ (!
. I>

' .'.

|li^!ilr.;lli-ll ll'thl.L,

ji' w. i;. •.•:•:.

.s \. I !,,r,.,,/, ( \>. V.

f
I'.'iMl 'J I'll. r.(n;.
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>;«'

p

lii>|i>irv

II.. .,.».

tHil llll'i

1 .'..1 . .il.

I'lxMi <U'livory of the alwtruct it ««>» iliwovorol ilmi

tile |ini|N>i'ty WiiM !4ul*jt>it tn nnoruii-* mikI 111111-1111

• uvonantM, whi'li wori' uot iliiw-liMtMl to. or iu luiy hiv

drought to the nutit'c of. the punhiMcrH licfoif lh.\

Mi^iicd thu contract; aiui it wam liold that, iiotwith-

stAii<liii^ the alnive Hti|Hil:itinii, the pun liaiH>r« wi'i< H'l

ImiiiikI to titke the title

i^ 1328. Or the vciKlor may take u iiii<ltll<' <'<iu-r,

aii<l, without (*\chi<lin^', may limit th<- iiii|uiry. Il>

may, f'>r instanfi'. 4'\cluih> all olijectiotJM in n'.i|K'. 1 .i|

a particuhir iiHtrumnit,' or all olijortiouH to title mili r

tliau a certain ilccil,^ or he may sell merely an eiiiiitai

and not a le^al cHtate.'

^ 1329. Till! ctiMcs on the ipioKtion whetlier an<l ^>u

far the inijuiry into title Iiah lM>en limiteil fall uto

two . atcfjories ; tir^t, wlicre the stipulations .1' 'm

roniract preclude the purchaser from niakin<^ rri|ii -i

liouH upon or ini|uiries from the vendor an to his iiil.

,

whicli rilieve.s the vendor from the neies.sii\ ..i

coinplyin<» with or answeriiii; any such re<|uisitioii n

intjuiry, hut does not prevent the pun-hascr troni -li >

in;;, liy any means in his own power, that the vt n.i 1
-

title is ilcfcctive ; and .secondly, ca.scs in wliich iIm'

.stipulations preclude the purchaser, not onlv h iin

nuikin;' su< h re<|uisitions upon and iiiijuirie^ fioin iIp

vendor, Init from makin;^ anv inquiry or invent i'_'.iii'Mi

aliuut the fitli' any where : -which nniv t|uitc \,illl'

be -tipulat<'i|, and will t,'ener;illy, provided tiial '

.stipulation lie cJiMr, alto^^'tlicr piechide ini|uir\' i:«i

invrstiuation lor-verv purpi-«.'

' I ..n.iii \. c.iit.il. I M. A w

.

/I.,,mil V. /;.«:.,, ;,. 1;. .

T:;i ; S. < . .; Y. ,v < l\. 11:.
;

.-.

-N.,., ,.„,_ N,„,,;/ \. y, , >,/, _•:, i.. i;, .|./, ..,/';, v . 1/ .,-./.' i

Il . l.»>, rtiirit^l r..liijllliiii ] ii-i !.|.li. 1 1; mh'i.il \l,it,,ni., -

|Ih|.lit\ II ll'«|H'lt 'it I I'ri"! \,.|.|,. II ,'.,:/•,,•/,. ( ,,. V. /'./..,, .'

1 y - Itlc'ii' I:' l.v till' V. t..| .r 7" : :; he (i. 1'. \- .1. .;i..

I'.i./h, \. M.,,ii.-i. ., 1 Y, A I ' S. ./.,.- V ' .•,//".,',

I I'. '.')*. <' ,", M i:^'i, V.I '

. . II p. T'."..

''-.•,
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l.,.t..l.

^ 1880. of the tirxt of tliOM* at*'^'<irii'M mi illitnliatiiiii i><<i

limy lifl fouihl in the ^^M•*^' of Itmlimiloii v. //iinntf"ii.' iii i-*"

whiTi- theru wan h ^!ii>ithitioii thnt the U>h.hoi'ii tith

tliouM not Ik pru<lt;<-(>il, ami the |)urrhaHi'r (Uhi oveicil

flint the lecHor'n title \vm oltjeetioiuilile Ity ii-hhom of

if* iM'iiiji involvi .1 witli the tith- to other |>rii|»(rt\ , an

iliAt the piirehiuier woiihl nm the rink of Ix'ing nuttiil

liy rt'ii!*oii of u Itreiirh uf iiivctiaiit in rcHjH'i t of other

|)i<'lK'rty ; ami the t urt aeeonlinv'ly refuHO(l s|M'tifie

|ieiloriii.iliee.

^ 1881. On the othei' hiiinl. wluiv. tl ic riilMlHloll "'

|iiiivi(h'<I t!mt the Ii-hhofh title Mhoiilil iieithn he |no
iffi,. i>

.

llllUM 1 I lo, iiiiiuireiil iiit<),' Hill I th 'un lui^er <>»hTe.l

A'fM of Parliament in <\i<lenee that the le.Hsm.H (.i piilili.;

• "iiijiaiiy) liiul no powtr to ^^rant IciiMes, tlir oltjutinn

u.is In |)| to Ite {trerluilid. And similarly a eonilitioii

iliiii the title Mhouhl < oinmeiiee with a HjxiiJiid ronvcy

iiiirc, "anil the prior tith-, whether a|i|Marinu in any

iiliMiMfteil iliM tinient or not, -"liall imt \n- re(|iiirei|,

iini'tipiteil, or i»l»je< teil to," wjin iiehl to l» hiielini;

"11 flie purehaser.*

^ 1382. But (omlition.s re>trii five nf a purelniM-r i>, i<

oniiiioi I \aw rijihts ale, as we have see n, iinistrued

viiy -trietly. TIiuh in \\'<i'l,l,/l v. W'clh,'' where on a

•«iile 1.1 leawholdH held by iinderh a^e there wa- a eon-

'liti'Hi that ill) reipii.iitinii i>r iii"|uiry .should l>e made

.|>.

iiiii it

'•".<^ I'l. /.</< I IrftI, .(.

.• \. Il.l,„{-i„-ll,ll,l /',,.

I'liM.lfti.l .M null il.

i,il /Inn/. .;/

',7, [!>*'.'>'] 1 <l,. ^30 (|i, >,r i:„.ila,..l „,„l .l/.j,,/,, ilP'.'.".| I I'll.

•/< •! inijiri.ih r fXcriiwi.f |Mi«(r

I. I. ,S...., ti«i. Shffiliril V. Kril

1 >. M. .V 11. 117; i..,H,h

I'.MI. Si'1% t. u, /;. ,s...// .<;,/ .1''

'"V"
Ir. I II I!. .".!IS, i^iil.

..« 111.' iiliir aii'l l''ir-

li 1- :it vnriiiii.

1>. 1 i. \ Ml,

(In r.

i-.VH St:,!.

VMlll lil.

lll'I-t 1..

.Jli ; S. I ,. I»'i."

'lis .(,../ ( 'ifin.V\ Ml-
I 1. 1:. 3-

L. !: '.'. I'

v:.,t:, I,

l-v|-

/.' '

(i. l/„

II I', I
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II.

'

.11,. I,. ,,1

l.llll .'It

ri'i.

mi'

.

t tii.it.

n!i|n'i tiiiK tli< tit!<' nf tin- lenwir, <ir hi« »«u|MTi«ir IuimI

liii'tl. or ^i\* ii<^lit til irmiit the uixIrrimuM', uinl tin-

|itirrhii»i*r, in iiiv.'Mtij^»tiiij{ tlif litl«», iliwov«ri-<l f"i

him^'lf thitt th • lisHWd li«(l in» jMtWBr to Kraut tlif

uihl<rl»aiic, ir w . Iii'l<l that tin- purrli»«»«r was nut

|»n" luilt'l liy the . •milition fimii iiiMiHtiiig on llic

ultjertioii. riio Court u|)|M!Hr» In liiivf ciiniultMi'il iImi

till' liiiiguag*' of till- i:oinlitioii |N>iiit<<l only t<> i<<|Uim-

tioii' ami iiiquirii'M Utweon vendor niul |Hir< ha.>Mr
;

><•

that tin I (IMC reallv f- 11 within tlu- |»riini|il« of /><»//'«'/' <•

V. //•iiiuhiin.'

^1888. Agiiin, III Sinif>i \. /»'../<//(«..»,' tin- <l«'lViMliiiit

having ill l»77 ajrrt't il to piuchaMi' froflioM |>iii|"it\

siilijocl to a iiMulili'Mi that th»> ah^tral t «houlil cnnini' im <•

uitli a iK'fil <l,il«<l in ImCJ, unil that no earl it i ui

olIiiT titlf hIkmiM 1m« rc'iuired or iu<|uin'i| into In ilu-

|iiir< luL-^t-r, tlnif li.nt|»oiK«<l to lie, anionj^ tin* nininnii iii>

iiaiiiloil to ihi' ihfi'n<laiit'« Holi.itoi lor roin|iariHon witfs

tho aliMtract, ii iK'Cil, 'if thr exisft'ii'f ol wlii. Ii tin

viiulor wiis then i'Mioraiit, wliji h llinw ''ia\f ilmil"

on tlio title; ami it wa^ lu-ld that, thr uliji'i timi liaMii,:

ari-<i'n not from .niv ic<jui>ificjn or iiii|iiiiy !•> Hi

|(Ur. li.iH, I Imt from the veii'lor'H own tliw h)HUH', iIp

• oinlition ili't not apply.

^ 1834. tJoinrally, where an cHtati' n ho|«1 ,huIi|i i

to .DiiilitiouH of sale art to title, the impiiry i-i wIm tipi

a }»oihI title is maih- in ari()r<lan<e uitli -^ii' li "H-

ilition^.^

>; 1836. A onlinj^ly, in iheia.-'eot /// /> /A//--'.
'

alnaily icfenvd t<», although the [lunhaHcr um- i-

lii vtd .I'^ainst a mi-*leailinj^ couilition, Ntill, a> lli'

riiiiditions profi'Hseil on tlnir face to give only a ;^i""l

iio|(.lin}4 litlf, ihf iifirem* was cuntiiuil to uscrriiuii

inn wlutin r Mjrli a tith- < oultl he niatlc out. S.
,

K,..v, .".,.'
I •iri'i.i •"• ' '-'''' l>. i:!i

; <.v', « I- '•

1.; eh. I). It-".
, ,. , ,

,,,,,,, , s.c. t...., .Si,., II, \. I: ,i„, I

\l''f,it'i \. I'.'i" .1 Im.i\. -*. ' -1. l>. I I~»
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nKiiiii, whrn* nt tin* tiiu' "f tin' wrilt«ti •oiitnul (an

(ijn-'U on«) l"'iug Migiifil, tin- imri-lm-'wi vrrliallv uuiumI

('• take u liniiti'd titli-, and iir^utiutiuiiM went on for h

tun); time U|><m tlmt fiMitin^, tin- Court iit tin' h> arin;;

liinit«Hl tin- ini|uiry an to tith' iU'i-onlitiK'!) ' Ami

wImtm a. outitriutfd with U. for u U:m\ U. ktniwiii'^'

tin- purjMmi'H for will- li A. wantcil tin- honn.', mnl A

knowing that H.'h titli' wus nnTcly K>a><<'lni|il, t irf< r

niH dirt'ctcd hikviii)( I'tj^iinl to tin <ovt m.iiiIh in

and tin* |>urjK))k;H fi" uliitli I'lr i-icnii-*!-.

UtC

vuTi'

h'»M«'

takt'll.

.1 1.1

i.lhli

5 1886. Whrri' a judgnxnt Im- In i n ^;i\-n I'-t >[»eiili> ii.

|H|fonnan<« luni tin- t|U«'iition i" in of iitlf, tin Couil .

Ii.t-* to ronrndiT only the i|U«'Miion wintlnr tin titl« ], ',"

-liown JH iu ac'cordaii with tin- tnntiut, and lannot '"•'

< lit' r u)H>n tho i|ucHtiMti of tin- hiir«l.-«lii|i imposed l>v

,iiiv of thi' ionditionn as to titl*-, or tin- i|inHtnin wlntlni'

-ii li t'onditiond would liavt- furninlKd ;i •kttil uro to til

.11 tlOIJ.*

5 1887. (iL-nerally, <itln'r vinilui or |.uiilui>«i- han

I iij;ht to haw tin- iiniuiry in <iuiMtioM,- ih.- ..nc iuinu

iitith'd to an o|)|H)rtuiiity of jh rfirtinj,', .ind tin- otlnr

if inveMti<^atui<; tin- titlo. Hut lln-n; may 1m, on tin-

jiart of t'illn-r of tln-ni, a waiver i>f thi' ri^^lit.

§ 1888. ThuM. if the vendor states his tide, an'!!

'itui lurtively avers that he ean make no other or hetttr

title, and the title disi lo»ed is objected to l>y the {nir-

' liMM r, the Court nuiy de< i<le without a lefcreuee;'

!'Ut if in sueh a etue the decision were in favour of

ilie v.ndor, it seenis that tin- pun haser would tlieii l>e

1
1 lit led to rail for a refi nnee.

i
I

i

1/ .!/«,,. r, 4 >/,„,,, I,, u. .-,

i:,i.

Will, ,fil(fi„i V. I.ivrMij, Is IW.iV.

.i»i I'..r r.rui iif rilVri'iii e wlicre

i.' v'li.lor has II |«.\ht ^f i<.ilc witli

' -iix III III' iniHlccn, tv 'h'lhu.i

/..i"M. \. /,<.-. : Ai !. CV-. I'.'.

' /.-<.«>• \. I ;,!!.,,., I, :, \, „. I -I,;

0-,..r.../ V. /lilllln,,,,,, .". V.n. 7.'.',

rxplailii-.l til ./!./, (...« >. Ilil",i'< \'.-,

'\'A, ti."!."!. Sf.', ii«., .!/•</(, I V. Miiii,.,

L"J i'rta\. .it 1'. -I.;.'!.
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§ 1839. But it is with regard to a waiver l.y tin

purchaser that this ijuostioii more often arises: lor ,t

purchaser originally entitled to exa-nine the veiidor>

title may sul)8equently waive that right, either .x-
preswly or l)y implication ; and tiiid waiver may !..•

either us to the whole title or limited to parts : ' and in

ease of an express waiver, it may l)e cither al.solutc nv

c(jnditioiial.-

§ 1340. An admission of title hy a defendant in hi-

pleading is an express waiver, which excludes the riulu

to a reference of title : for this purpose it is enou-h
if the defendant pleads l>elief that at the time of tUv

contract the plaintiH" had a title;' or even if, the

plaintitf having pleaded the facts constituting his title,

they are not denied (specifically or by necessary impli

<ation), or stated to be not admitted, in the plcadin- ot

the defendant.*

§ 1341. But thi.s waiver, where not express, must lu'

clearly implied from the acts of the purchaser. " Thr
fourt," said Lord Eldon, " will at least take care that,

where it is contended that the defendant has waived
his right to a reference, it shall be dear that there was
n(. surprise upon him, and that there has been a full

and fair representation as to the title on the part .it

the plaintiff ;"" and so where the vendor relies on ;iiiv

dealings in respect of the aljstract as a waiver ot

objections to title, the contents of the a1)stract uui-t

raise the objection in question clcaiy and explicitiv,

and not merely by inference or notice.*'

§ 1342. It is often the case that there is only a p n-

ticidar objection to the title thai is of moment, and it

'J-:.'/., r,„7V,s V. Spnrlin.i, I. i;. • \nJinkinsv. Ilihs,i\ Vcs. i;:.-;

- /""-'A,'/ V. /,',„„/, J Dr. .V War. ,.,,,., ,,. .,
.ij,, .,,;• A' /laoliche ainl J.ifaAis ('uii',i'.

''

Piapi's V. I uiiit, ;; Urtu. 7ui>.
[i'"''l] - th. ,a in.. \w.\, (;7«i.

' I!. S. C. Onl. XIX, I-. l:^. i; lihirkh,,,- V. ].an-f, -J. H.i. 10.



REFERENCE 01- Til LK. (Ij.)

is tlit'D fivtjuontly ii i|iie3tiuu whether the purchaser has

iii>t waived all right to ohject to it.

i^
1343. The ca-se.s thus fall into three elu-sses : (i.)

those of acts done by the punhaser after the ohjeetion

is known to him, tlie ohjeetiou being in its nature

nirable ; (ii.) those of similar acts where the defect is

ill! arable ; and (iii.) tliosc of iicts before the objection

is known to the purchaser. It is evident that under
the last we may treat of the iiuestion of a general

waiver of title.

5) 1344. (i.) Where the defect, though known, is yet

(.lie which it is, or may be, in the power of the vendor
to remedy, acts which indicate an intention to complete
iiuiy yet not amount to u waiver, be(-ause they may be
(Iniie in the faith and expectation that the remedy will

I'c applied. And a negotiation idmut the objection

hctwccn the parties after the acts is, on this principle,

ail evidence that it was not waived.'

ij 1345. (ii.) But where the defect is known to the
[.luvhaser, and is in iis njiture imurable, there no such
expectation can arise, and much slighter acts will

(ipeiate as indications of an intention to waive the
obje.tion.-' So where an estate, sold as freehold and
leaseholds attached, turned out to be nearly all leasehold,
and tJiis clearly appeared as a defect which i ould not be
cured, and the purchaser continued to treat, uj) to and
hiiig after the day for concluding the purchase, on
points of title irrespective of this objection ; he was
held lo have waived it.' So where an estate was subject
a> ro part to a reservation of rights of .sporting, which
iiltoared on the abstract, and which the vendor could
11"! cure, and after the delivery of the abstract the
imivhascr took possession ; he was held to have waived
lii-^ light to object to the reservation in (question.* And

'''i!;ail V. Itvthiick; 1 Yes. Juii •: Furdtjr^ v /'./,/, 4 Biv. (.'. C-

/•"'/- V. /,•.></,,-.«, -J;. ( !i. It. (K.l

.

< /,',„„,// ^ . /;,,,,„„, 1 .J. ,v \\ . 10^.

( lilsslli.U

tiouijf til.'

i. Wl, ..<;

till-' obJL'C.

tiuii i^

kiinuii

ami
cunible.

ii. Wliuie
known
and in-

curable.
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wli.'ic the iuviilulity of a Hat on wlu<h the till.'

(lepemleil was known to the puivhaaer, his Hiaiitiii^' ,i

lease of tho proputy was heM a waiver.* Again, wliciv

the ilefect alleged Wiia :ui erroneous anil nuslfatlmi,'

ileseription of the situation of a house, but the piii-

I'haser had proceeded to investigate the title after ilii-*

was known, he was held to have waived all objection on

the .score of miatlescriptiou.'

Contra. I § 1846. So with regard to the contrait it.-elf— if ih.'

«XVri-'" defendant contends that it is a nullity, and, after liiivini,'

'"** become aware of the fa<'ts on which he relies for tlii>

contention, lias gone on acting as though there weiv ;i

sulisisting contract, he will be estoppe<l from .suli-.-

(juently taking the objection.^

Wheal. §1347. Where, either by the terms of the »)riuiii.il

contract, or by a subse(p»ent arrangement, it is aurcil

that the i)urchiiser .shall take possession and shall lie

entitled to a good title, no waiver is worked by tlin

possession, or by any acts which do not go beyond the

acts of a person entrusted with the i)ossession and IiimiihI

to take care of the estate. 80 where a person purchas,.!

a share in some ironworks to which a good title wa> to

be ma<le in about a year, and it appeared to !.. the

intention of both parties that the purchaser .should |'i.
-

viously take jiossession and a.t as partner, his doiu:: ^0

was no waiver of his right to a good title.*

Po^sc §1348. In linrrowjlis v. Ookhy" the original .m-

wuV'"'" tract was silent as to possession, but jto-ssession iiaviii;.'

vcnaots i„„„ taken by the purchaser, and both parties liaviiig

consent. , , i- i t: .;„.

for more than a year subsequently .ontmued negotiatui'.;

as to title, Plumer M.U. concluded thai possessi..ii \\:i>

prematurely taken with the consent of I'oth partic--, Kut

' Flint V. Wuu'liii, '.1 11.1 ''i^

ramjMI v. Fleiuiinj, 1 A. ifc 1- i''-

* Stevrnsv. aiip2»J, •' l'"'^- '"'^

Mitniraviii. </ Aiisixvli v. A '. '

M.t)! :U0, ••U,-..

;; S\v. l.'>9.

' Fx jnii-lf Siihhilhiiii,, I M.int.

.^- Ayr. tiuo; A'x ji>irtK Huiriiiytiiti.

2 Muiit. >t Ayr. 2ir>.

J >(,,,./,,,; V. Tatlirsiil), 1 Sni.A G.

."I'J'.t. Tho contract was, li.jwcver,

rchcin.U'.l on an.itlu. i;r.mn.1.
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wi thoiit uii intention ol' \vaiviri<r tl le invc.iti'>:jition >>{'

ntif
:
and m, uliere .1 pur. Laser to..k {)<>s.Hi.s.>,iun, vv ith

the v.-udor's U.ftvo. pending „n answer to a iv.j.ijsitio.i
MM t.. th.. tenure of tlie i.r„|H;rt\ , he was hrld t-. liasv
nut tln-nhy waived the nM|ui.sitiou.'

§1349. (iii.) Arts of own.Tship on the part .,f a:ii v,.,ot
l-uvhaser may amount in the rontemphiti..n of the T;"'
''..lilt, to a de.hnatiori that he . onsiders himself as the
.nvner ..I the pr..porty, and th-n they w..rk au a.-.-ept-
^'11.. ..( title and a waiver of all ol.je.tions

; orae-.m.lly
Mi.h a.ts thoujrh falling short of this, mav vet l.y
hanging the property whi.-l, is suhje-t to the v.-n.'h.r's

h. M. athvt that se.uvity, and therefor.- furnish a motive
to the Court t.. order the payment into Court of the
piuvhase-mcmey.'^

§ 1360. It is obvious that, tor a.-ts to amount to the su,ha,t.
w.uvr of an obj.vtion before it is known, thev n.ust r:'';;a
1- very stn.ng an.l distin.-t,^-su.h a.-ts, in short as'""""''
...V e.juivalent to a .le.-h.n.tiou by the pur.-haser U.at
ho has taken the .-state at d\ possible risks, and . on-
M.lcrs lumself as the absolute and un.onditional owner
ot It. an.l so prelude nuy investigation of title at all.
Iherelorc in a .as.- where the obje.tions wer.- not
l^uown the stubbing-up of an ..sier-bcd and fillin-. up
•' l'""'l, though hel.l to justify an order for payment
"I 'iio pur.hase-ra.mey intoC.urt, and for a re.eiver
^viiv i...t held to amount to a waiver of tit'.-

'

If when
l"-oss,on is taken the pur.-haser kn.,ws of the obje-tion
""I tlKit ,t ,ann.,t be remedied by the vendor, su.h
possession, wdl generally at least be a waiver. But the
-^"H< wdl not ncessarily result when the defe.-t is one
\wiirh the pur.-haser .-an .ure.'

^^ 1351. Leaving the abstra.t uuobje.ted to for tw.. Acts

iii.-i.

Tiir.pmnd V. llho'lifs. Hi \V. Jl.

' '•'tier V. iiinions, 'Z Mei'. 10;J.

/'"''i V. AMaj, 1 MiT. l;!3.

' iJshiVia- V. Hareeij, 1 V. li t'. t".

<'. 11-; f'lii'x}' wAtticoJ, Yuu. 000.
' Ite GliHUj a,(d MiUm; -.'.j ('||.

D. 320.

•1 V

r i]
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years, altering,' the projK^rty, letting it, hikI aixildf^i/in-

tor not jiayinj? the itunhiiso-niont'y. wliirh wns ornniiM'

only |»ayiiltle if the title wan airoptnl, have heen imi

«itlerc<l Htrong aitH of waiver.' And where tin- |)iii-

ihaserwas in pcwHesaion twenty years, anil, after ni.ikii-

frivolous objectionH and refusing aii\ further cxplaiiatiM':

of them, Htill roiitiuueil in po«scH8ii>ii, the riglit tn in

vcstiuate title was held to have Ih-i-ii wnivnl.' Th.

like was held in a lasc whi're a punhaser < ..iitiiiu. .|

tW(Uty-«ix years in possession after his reijuisitinii- oi

title were sent in, and had paid a conaiderahle part nl

his [(unhasc-money, and made alterations.' In .nmtli. i

crtsi'. Lord Roniilly M.K. expressed an opinion tli.n tin

punhaser, having retained the al)stra<t for tivi' in.'iiili-

and made no objections to the title, but simply ^nt ih.

vendor to verify the abstract with the title-di'cd>, hil

therel)y waived all oI)jeitions as to title.* And wlniv

the purchasers of a leasehold interest, after invcstiu.iiiii.:

and act opting the vendor's title, delayed couiplcthni .m

the ground that they had since discovered an uiic iont

lease, which they suggested (but did not attempt t-.

prove) would override the vendor's interest ; tlicv vwiv

held to have lost the right to make any in.|uiry mi the

subject.'

§1352. The right of investigation may soiurtim -

'

be waived by the silenee of a subsc<|uent contraci cou.

corning it. Thus where, by a contract for the sa!.' o-

an estate, the purchaser was entitled to evidence tlin

the Ituildings were not on the copyhohl part of tlic pro-

pcrty, which, e.xcept to that extent, the vendor wa~ not

K. be called on to distinguish from the freehold t\v

purchaser asked for evidence of the identity "f tin

' Maiiiiminf n/ Ansjmch v. Xe/.

1 Ma.l. .".lO.

- Jf:,n V. Liver, 3 Y. & C. Fv.

li.l.

-

iViilIis V. M'vudyear, 2 .Tur. X. S.

179 (W.Hxi V.C.I. Sn-, \n... I; r

Steimoii, Jt liiiiv. tl.".l.

' i'<V'J ''' "'«»'''". !•' '"'^ -

JIrr .Vnyes^y.s 1l'(,i/,s. .C-., li: W.
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All- 11. 't

liari't'U in the al»8tnnrf with tbo estate .s<i|.|
; siili^f-

• liK'iitly, by a HUppli-meutal cuiitiact, tli<' |nti< Imh. r

,litC|ttf(l the title, Huhjl'ct to the piOtlllctioU of.i ih-rl;!-

lation of the identity of the, paiccis in th'' <l.'c,ls an.

I

tlif hindu sold,—which was proihirid and approved on
the purchasers hehalf: and he sult.se<|U(ntly olij.'eted

that the huihlings were on the eopyhoM part of the

i.itate: it was hehl that this term of tlie original con-

tract had been waived by tlie silence on that head of

the supplemental one.'

§ 1863. On tlie other haml, the mere aenuieseence

uf Imth parties in not eid'orcing •. e comi)letioii of the

contract,' the continuing a. treaty and at the .s.nne time
insisting on the objection,' and the approval of the title

'ly the purchaser's crouudel,' have all been held ii.snrti-

cicnt to waive the purchaser's right to investigate the

litlc of the vendor.

§1354. 15y the Vendor and l'urchas.'r .\ct, ls74,

s. 2 (I), it in enacted that (subject to any stipulation

to the contrary in the contract) under .i contract to

grant or assign a term of years, whether ilerived or to

lie derived out of u freehohl or leasohold estate, the
intended lessee or assign shall not be entitled to call

tor the tith' to the freehold." This provision does not

preclude the purchaser from showing al'niii<U- tiiat the

title is bad." But in cases where the punha-er of a

lease still has a right to intpiirc into the title of the

lessor, conduct may waive that right which does not
waive the right as to the title of the lessee.

§ 1355. So where B. contracted with A. to take an in-uu

' />au'«on V. /?j'i.ictm«H, 3 De O. Commissioners ,/ //,,• M.ij,sl,i\
\- Sill. 37C ; S. C. 3 Mac. & G. 53. Works, ,{;,., Ki \V. I!. HH'.l.

- IilnrhfoTdv.Kirkix(trii:k,(S'QK:\v. " See also tlio ConvryMinin^', i-c.

'-'!-• Act, 18S1, s. .'! \ and s. 13; aii.l

hiiatchbull V. nriidiir, 1 Mad. „.„ , . . , ,

»•'" i .

] . 3i>.> (jiositioQ of lesKoe witli regard

to :-urwtr;ic!ivr mvt;ce .-f !cSt.:V
* Deverell v. Lord JMtoii, 18 Ves. title).

"05. Distinsuish Corbett v. The ' Jones v. Wmis, ir, ai. n "i.

Waiv.r
of Ic'^sur's

till.'.
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fMlTcl,

nutwiili-

>>t»n<lliiK

waivi'r.

I\t iniNIAI, MM IKIIH.

ilSBijJIllllflll '•! il |.art«> whi-ll OM'rlltCtl. illld iUH|M'Cl<i| til.

I.'iiHo iiiid thr a.HMfiuiin'iit of it to A., lUitl Hul»H.-f|>i.iiiU

ilil-Crtoil A. t" ciiiisc all a-i-i,Minu'lit li» liilllHi'lf to Ir

oiulorsod f<ifiif,iii rnlti", hi- \vm ht'M to Ih" pn i liii|i I

tr..ni .allinjj; lor tli.- Ii-ssor'-* titlf.' A;;;aiii. wliciv a pni-

. Iinser. alter tran«mi«'*iou t<> hitn of ilu- ori;,'iiial ha-.

luopur il a tlraft aHsii^iiniiM.*, ami made varioiin iiLjn

tioiiM ,..s to ifjMiirxaiid otlitT inatttTsJuit did not icpiin

llir pi-odu.tit)ii of the l.'SHor's title, it socius tliat, li.

woidd liavf lifoii ht'ltl to i. .•' waiwd tlic ri;.'lit, Imt

the point was nut dfi-iiled.' Ami in a lasi- whi.li r,

iM'foiT |,ofd Craiiwoith, hf, aflirininj]; a decision i.i

Smart V.<'., ht'ld that joinitig in a valuation, advi-iii-

iiiLj tin' prop«>rty to In- disposed of, ami otlu-r like i t-

on the part of the lessee, which implied that notliin;;

remained to Ue done Kut the execution of the lea- .

amounted to a waiver of his right to lall for tlie le-sor'-

lith'.'

§ 1356. In analogy with the distimtion eHtalili>li"l

l>y the al>ove cases on conditions of sale as to ilic

lessor's title, it is estalilished tliat acts may anioiim

to a waiver of a right to investigate the title, and yet

not compel the purihaser to take it, if it com» mil

collaterally that the vendor has no title. Tims, in

11 '(//;<// V. Rirhani^oii* the purchaser of a Icaschnlil

interest had done acts which tlie Court, at the hcirin-.

held to lie a waiver of the right to investigate the tiilc .

Iiut it appearing on the report of the Ma.ster, to wlmin

if was referred to settle the lease and to state iii\

special circuinstaiiics, that the vendor hcM this togctlioi

with other lea.sehold property under one lease, .iii'l

sul'ject to one proviso for re-entry, .so that the veinloi.

' S,nill, V. '',/„..(.. 7 lla. l.s.'i.

- '7/iv V. li'iiuitiiiiit, 1 Do (i. A:

K:i-., .-'.OT

' Simpmu \. Stidil, 1 !•< G. M. &
<;. t;i;.", wliich fee f'lr till' luriii of ;i

ilecIaralioM that llio rii^lit l" imH '

tlie li's»or'a titU; Ims litm \v,r,vc.i

Ptt' also Oijihie v. Fiiljuinln, '• M'

'

' You. 1.
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wild was pliiintitr, miilil not iniikr n <^o(mI title; ili.

Court rct'uHt'tl to fiirun «• tin- < oiuplction nl tlie rontrii'

t

>n the <l«'tV'niliitit.

§ 1857. Wliori' tin- pill (hast r, having iIim kviumI ,i

iiiatriiiil ilot'e.t in till' title ill tin- i uurse ol hi> in-

V. ^ti^ra'i"" •>< it, gave notice tc <leteimiin' tlie contra, t,

iiid ininie<liiitely artorwanls Itrou^^lit up the inten'>f

wliirli hail lonstituteij his oi.j«>rtioii, it wa-. luhl that,

h.iviiifj thuH hy his own voluntary a- 1 cured the ileloct.

he louhl not avail hini-ell of this purcliase tor the

|iiir|M>so ol" deHtroyini,' theori<riiial mntrait ; ami sikji itie

iMitoniianee was ilei reeil iiirainst him.'

>! 1858. With regard to the |iro|>er mode i.| plead-

iiiir that the right to investigate the t-itle ha.s heeii

waived, it wa.H deeided l.y Knight Bruce (then V.( ' )

111 C/ivt' y. /{xiKiin'Uf* that it wan not enough tor the

party relying on .smh waiver t.. allege facts from whicli

it in a legal inference; hut that he must allege tie-

tarts and that there had theiehy Keen Mieh waiver.

\iid thi.s .seems to he the proper course under the

I'lesent practice of the High Court.'

§1359. According to tlie practice of the Court ol

<'lianecry,nu inquiry as to title might have Imh-ii direct" d

IK ording to circumstances :

—

(i.) At the hearing : or

(ii.) On moticm before the hearing hut aft.i

answer : or

(iii.) On motion hefore answer.

The present [iractice is regulated l>y the Rules ol

'he Supreme Court, and it does not therefore appe.ir

iieressary to state in detail the former practice of the

Cuiirt of Chancery as to the time of directing tlii-

iiii|uiry.

I ., (, , t

' iiri>i|

l.v |>lll

rlui-i-r''.

IH\ II iirl.

I'l.'.lilillK

«.>iM'r,

I'rarti. ..

of till'

('..Hit ul

(linlH ITV.

' Miirnll V. Goixlymr, 1 De G. F. 5(11. ( T. Ilwjhes v. .',./,(•,., :! H,

1 IV O. * Sm. yy:. Soe, t(x.,

'•(I'ton V. Frankum, 2 Dc G. & Sm.

F. & J. at
in). 31t!, .",17.

I!. S. ('. OnlerXiX. r. 1.-..
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5( 1360. Tin- iii<|iiiiy iw to titli- in now. it i-t ."M-

rcivfil, iilttiiitialtli' fitluT iiiiilir (hiltr XXXIII. nil'' J.

wliirli |ii'ii> iilon that tlif < 'iiiirt or a IihIkc may, nt mv
Mtayi' of tlu* pnxceiliiigH in :i <'ftiiH<' or iniitter, ilin'i

liny nocfSHiiiy ini|uiricH to he nindc,' notwiihstinilni'j;

that it may njnu'iir tlint tluTi' Im soiao Mpciial or tuiili. i

iclid' Hoii;^ht lor, or Hoini' Hj)c<ial i-^Hiir to Ik* trifil, .n to

wliii'h it ntiiy In- proiMT tliat the r.iurtc or matter .»h>iii|.|

piiMct'd in the onliiiHry nmnnor ; or, in an apjirn|iiiai.

I aso, untliT till' Mixth rnh- of Order XXXII., provicliii-

that any party may, at any Mtajje of a tausf or niaiiii

where ailniissionH of fact havu l>ecn mailo eitlnr on th.

pleailin;.,'s or othorwi.s«', apply to the Court or a .luil,''

lor HUi h order aH, upon such adniistionM,^ he may li>

entitled to, witliout waitin<j; for the determination <>i

any other <|Uestinn lietweon the parties \nd iin'

Court or a .Iudj;e may, upon hucIi applieatiou, niiLt

-ueh order a.s the (\jurt or .lud^'e may think just.'

§ 1361. The vendor.should lie alert to j^et the iii(|iiMy

as to title direi ti'd as early a.s possiliij'. " In aliii"-l

every ease," .said .lames L.J.,* "it is the duty <>l i

vendor, whore there is uo question l>ut that of titj.

Iietween him and the punhaser, to avail himstH ot thi'

op|)ortunity of having an immediate lefereui e a- !"

title and so .saving the multiplieation of unucre.ssaiy

eosts."

§ 1362. The order for reference is not neees.saiily

eontined to an inquiry whether a good title can '"

made, l,ut may extend to everything tliat appear- Ut

lie eonneeted witli the title.'' It >hould tlient'h

I l\.r fiiii,! ..r juil^iiifiit wlitre W/..»., 6 Cli. I). ;14:! (1. A.)-

the iiuiuiry i« iliriM leil, ^^l• Sfl..|i ' i'/iiV/iywi v. 'riWn;//, 1... II ' ' "

('.th wi.), •-••-•lii;, •-'•-'..H. lU'H, 4.i5.

• ^•eSijiuuiiilH\.,/fidiii!i,-\\\'.]\. ' Ji iiiiiiiijKy. /liij'iiiii, 1 Mail, -il

".IJ. IkniKll V. litis, 1 Ke. at \k I"-;

Till' .lui|;.'« li:n -.1 iliMHlii.il as J-^iirinjlit v. I'itzi/n'jlil,'^ l>r. iV *^ .f.

1.) makiiij; or ri'l'iLsiiij; an urdc/r 41!. See, too, </e</i/€ v. t'o//i/»'>>i"
'

i.h.lcr tlli^ I lie. .»/,//.<, V. S.-Zf ,/ I'nblic U'urks, law. n.\U»':

•T/^
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ill. Iii'lc iiii iih|Uiry uh tn thf tiim* at wlii. U u jrim.! titli' k'n-i 'ui»hill' 11 •tlOWII.

own, iiiil«-«H tor Hoint- rrti'4<in Mtati'il at tln' tiiiii<,

— ../., that llir iiiiitiiui itMt'ir,' or th<' plniiititrH liyht

i.> M|.< • ili< |K'rtin-iiiiUi' I, ' hiiH Im'i'ii i|io|>utfil—lunl l>y

til' I \|irc-<H iliii'i (iDii «(( till' <'iturt, tlii"* iii(|iiii'y \-*

oiiiitt')!.* A-t tliM iiii|tury, it' it Ih- uuhU' at all. Mh<Mii<l

Ih' >Iiii'< ti-il ,it tli>' uriuiiia

.Itri'hi^i'tl to 'lu'i' t it «uli.M'i|Ui'ii

1 ii'l'iTt'tjif, tli« ('luiil liaM

nil a Mi'i otul lllutlMll.^

1863. <>a t

itly nil a )4<

If aiiie priui ipK', tlIf iiii|iiiry may <hIi.

o\tiii«l t>i wlietluT It u|)|)furf(l l»y tlio iil»itia< t tliat a

''oo't til If • uulil In> iiiiulu :
° anil on the liki> urouiul, an

iih|Uiry was III one I a .11' aiMeil wliftliff tiif ilflfiH la.it

olijc" tfil at any time to tlif want of fvjilfri'f a.s to tlif

i'liiitity ol' thf |iri'uii,i08 ; hut an iiitjuiry whether ihf

iiti^lia't was jH-'ifi'i t, and it" tletifiout, in what ri'S|>tr" (<.

aii<l whethfr it wa.s ever peHi'fted, wjw fonHidfieil t'l

]„• ii.it so .oiiiif. ifd with the title as to lie adtlfd to thf

ri'tfit'n" f.'

§ 1364. The inquiry may be limited in any niannfi i

ai'|)rojtriatf to the riirumstaiifcs of the parliiidar • asf

'I"

limit. >!.

jis tor iiiNtaiirc, hy diiertuif^

to I

i(i|iiisitioiH or de<'laratiuus.'

Ill- that tlif iiHiuiry H

that ri';:;ard iit to Le Ii.kI to,

tied»e inai le aul tjf< t to, 8j»e' i

^1365. Ill //'iriietf V. /I'dn:' the Court (.MaliiLs /*...^»i.-/<

V.'
'. ). haviuj^ fomu to thf > onflusiou that a • oiiditioii

/;../..

I'll

lie rfstric tive ol" the title was not liindin;.; on the

niiasfr, on the yrouud that it was founded on an

SctoD (tiiiitd.),j'J2i;-'j'.'i'tt. Sic

. '/li.' V. AiwtMlA, ;i lU'av. 4'.t6. JIurnililuw V. Shirl'i/, Scion ('itli <'.l.

GiUUniiv. \„ifh ImI.ii, Metin- li'J'JH ; Jenuimjl v. //../.'.,„, I Ml).

Axi/lu DMiiit, 11 n«av. 211.

/;.

WiU.

tH V. /,'(

lianutl V. Rrfi,, 1 K.'. ^.).-., lOS

1 K.'.

W. It.

at p

40'J.

iW.
lir '^l\ praclico on iIiih point win

«' lilt what variable. Muss v. Mal-
;•'.'

.-J, 3 Vrs. UTfi; iiihi^.n v. V'arkt

,

-' V. ,V W. 103.

Ilj.h V. Wrowjhioii, 3 M;ia. 'JTO.

" Siul V. JiultDii, Si't III C'ltii e<l.
,

i:--'-J7; Ikmnunt v. llvll, ib. -"i'.'M

;

lluiiiK V. J'ocuck, L. IE. 1 K<|. i'Su,

}:•!; K'h. a-;tj aa^ =!!:.;-., ^-^ I'M.

vs.'.r,.

L. It. 20 Eq. 50, .".H.
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INCIDKM \l MA ITU:".,

iTrulH'UUM »tAU>mflit <f In. U wliK h til. vciuImi i ,.

lH.un<l I.I kiKiw wan orr«>iir.iiH, Ii. M iluti tb< x.iii i

(pliiintill) imi«Ht lilh.i uki- nu ..jion n-l.Ti'ii- .. ..i f H
(whiih tin- Vi.i' CliiiU' .•11.11 ivfijiM-(l). ..I liuM' |,i- i.li

i|i>*l1liHMI-i| with nut!*.

^ 1866. Th.' iii.|uiry in wh.-ih.-i th.' v.-ii.|.m <.iti i,,.L(

(I g-Mwl titlf, ii.it wlu'thi'i lii> .otil.I il.i .,, al th. il.l

• •I thf -Miitia. t
; ami thfrofon-, whi-ti ..n.o th<' iii.jn i\

ha.. Im.ii .liif. ti'i!,' ho max niakr ..lit \i\^ tith- ni m
tiiin- iK-r.ir." the .ertifi.at.'.aml if hi- .mi <|ii n.i hi- \mII ..

.iititlr.I t.i a ju.lKiiu'iit i.r orih-r in hi- fuviiur.' ai l.a-t

whrr.' th.'H' has lifcn no utir.-aMHial.h- .h-Iay, ami iim,.

l!* lint lilati-iia].^

§ 1867. Th<! Court ..f CliaiLrry olt.-u al|..\N..l I

lor till' . ..inpletioii o( th. titlf : in an ohi . ,,-. ,f

nioit. ilmti on..' allow. -il th.- vt-ii.hir tiiin- t.. u.l u.

A.I ol I'ailianiont ;• and wh.'iv u|h>ii thr la..' ol ili,-

.•intra, t it a|.poar.(l that tlu-n- wan a «liHiriiliv m t!„.

plainlitrM title, f..ir.l ILitherh-y (th.-n \V.m..1 \ .(
.)

rofiiH.'il .III (It'iimrrer to atop » Huit t'>.r -jh- ilir |.. i-

forman..-. on th.- j^roun.l that th.' A. t ol Piuliaiu'

m

.oiiti'ni|»lati«l had nut Inrn ohtaim'd.' S.., in an..ili.i

.aiw. tho ( 'ourt allowed the vendor tiiii- to pro. iii. .

small |Mirt of the estate;" and, in another .an... iill..w.,i

a limited time to pro. urc the . uncuiTcm.e of an ;<>-iuii .

in iu.nolv. my.'

§ 1368. The Court grants indulgen.c in |M.ini "i

' yil.»ll..|,. U" lO lilljr ;i|i.l .lll.iy I /.„,./ .Slvuilil, \. .!/../-, (if . :

u>>y. ii i^ f..ii;<ivc.l, \m |.n.|K'.l.v I'. \\n,-. .uiu. S.-.- a|»,, /,,//;
ri»i»i-a on llir .ipplioUi.iii f,,r tl.r I,,../,, y, /ntL,/,, k »'.«.

1 1 7. ,'

-• //„/,./ f;.iu,„ V. ''ii;;/, :; iii„.

C. r. .I'lO; i„r l,.ira Kl.tnri i.i .'. „-

i.inn V. //(/f», t) Vc«. fit ]. i',:,rt, aii'i

III ></o/i V. .s/,(./,, 7 ,>». lit p. 27'..:

Il'vn,, V. M.rynii, 7 \'.'». L'O'J ; M,„ i HI.

/.^^' T. Itiilhr. 10 W'n. L".i-', :i!:. :
' .s,-/./«.//,,. .. i. rt..r.-. ..'

\-,i„co,un- \. nii^n, 11 W,.. !,-,«. liciv. 110. S,..-, I,.,,, HI, tliU
i

l,i,.<Xf<-r,l>i. I'itt, '.' 1>. WiLs .;•.;.. /.V Itiiui^hr. Vl I'b. |). at p. 11".

Ihrrni'li V. Ill-''" ... :', I.I.I

I 'huiiil- I >'iii' \. I.'i, li



UKrKllKNCi; «>» IITIK. •iti >

tiiiii' tiir ><t'tliny uvfr iiii> tlilH' ultii-^ in m:itt" i- ••!

Miiivt'yiin'i', «"« mil' li vshen* tlu" vi-iuloi h iIk' pliiii

till, iiH wht'H' till- |<r<n •''•liiiyH iiic iiiMfitiitt'il l«j tli-

I

>lll hot In glaiitol

tun QtliU'l

§ 1169. Hilt tit iH iii<nii<'i<ni

wbiTf iIh' <li't('< t to \h> ri'iin.'<lii>il w(iM known to tin-

lln

scmlor or Iiih agi>ut, ami wnn ron<'i<iili<<| irom th. lilt

' liiitrr ;
' iii.r whiTf tlu'ir bix ln'i'ii 'jrv&t ilrUy, ami

tluTO in no proliiilili' iliaim- ol tlio <lilli' ulty iKiiii; i^ot

lAi't ill a Hbort tiiiu; ;
' f^o tititt a {Mir haocr tiiidir tlii

Court woujtl be (li»< liar^'d it if ap|M'Hio<l miuiniti' t<>

lii.i title that ail an ouiit MliotiM iirst Ih> taki-ii in tn

Mtioii to Ih' iiHtitutoil,' or tliat an «ition ^linnM l»-

ui«iitute«l to try wli'tlur i frtiiin ili'vi.-«'fM wtn- tni»t<t'H

l"i the w'llor or not. ml i<

th.it a |)U

It inn.st Ih' iKiriii' in nil

r< IniMcr fiiHcovrrini that a vcmlor lia.x n> title

HI powi-r to < (invoy the I'.sttttc, or ii'<|Uiro it to Im- > on-

\r\('t|, may, at lii.-i cliMtion, ritiiHc to li.ivt: aii\ tliiii'.:

iiinre to do with the rontiart."

>j 1870. Nor will tlii' Court ^^mnt aiMitiomil tiim

wlicrf tho vemlor propfi.H', not to tiiri- a • h'fi-t III tilt

Ol.l

run I. <ii

title which he had iit the Hal •r to
j
l|0(l Ui e Hx"^li evi-

i|ime in support ot it. out to get an i-ntir''|y new titi

l"ir the Court will not lone a Imyer to Ink all e.ilatt

iioiii a Vendor who i.>( neither owner ol it, nor |i

-evsfd of the P*
)\ver by th ordinary eoiir.se ol' Iei»a

pruceeding.s to make hiiiLscIl' ho;' fur it i-j not tin

[lurpoMf of the Court to enable one man to m-II another

iiitiM e.state.' As to this point, it was in om- ease

df. ided that a title fiom possen.-iion defea.sible li\ the

Ml. L'l;.

(l/>,

[h,/h'ti/ y. i;,ih

III!, k My.
IV,- V. WiHi-l, H IVav. :;.'5',p.

Miliirniiit V. h'lilln M..1I

.\..r/ //<'/. f^t. Ia'hii. Vi-l,l.

iri:

er V. Ilrimil'- • h. I'. I'

7V-,,./,
'•<J

l,.n.l..

,\br. i;>>l>, pi. II; .1/,,,;.

•1 Moll. .-,i;i.

rl,.,,,,!.,,!.,

III.
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INCIDKNTAI. MATTEIiS.

Crown 1)11 nri'oiiiit of tlic iilii-nagi' of the original

ovviiiT, tiut'd by ft j^riiiit from tin- Crown whilst tin-

i|Ufstir)n was in tho Mantor's otH'O, was the same titio,

ami ll;i' puirhastT was comprllod to take it.' And tho

fact that the voiidor may have lia<l no title to u simill

l>art of tho estate at tlu; time of sale, and .sulwfini-iitly

puiihase.H it, will not make the title a new one witiiiii

this rule.*

§ 1871. But even wher; the vendor has no titli' at

all at the time of sale, «o that the punhaser may, if ln^

• lioosc, Iw'forc a decree for specific performance lias hceu

nil. '.e, repudiate the eoutraet, yet, if lie aequiescc in

8tep.s taken ]>y the vendor to ;;ct in the estate, he will

thereby have waived the v nt of mutuality, and )»

lioiinil to ac»ept the title, if made out 't the tri;il ui

other necessary time.^

Moreover, after a (kirce for sjjocific performance lia:

lieen made, a defendant pui iiaacr cannot repudiate tlie

title, or the contract, without the leave of the < 'ourt.

The proper course for the purchaser, on discovery of a

defect of title such as migiit, but for the decree, give

rise to a right of repudiation, is to move to be discharged

from the contract. Such a discharge, however, is not

a matter of course.*

§ 1372. The inc^uiry r.s to title takes place iu the

Chambers of the Judge, and the result is embodied in

a ^Master's certificate.'

§ 1373. Evidence by attidavit of matters of fad

material to the title is admissible under a reference of

title." Aicordingly where, under such a reference, after

Simmoiis, I Y. .V ('. 1 Ch. 6t»0, 001 ; Td L. .1. Cli. :; '.0.' />(„
r. ('. COS.

- I'haiidiirhnit y.l.", 10 Sim. 111.

• Jli'gyu.-t V. Scott, 1 \l. S: My.

'_".i:'.
; SiHshiirij V. Hiit'.liu-. U' Y. \'

I . t . ( . r>4. See idpid, ^ ttiS, Hi'.t,

arjil Murrell v. (Ivoilyem, 1 l)e (J. 1".

.V.I 13'.'.

• Dart, Vina. (7tli id.), 1 lO'J, 1 1 10;

It. S. C. Order LV. r. Go d ,y y. .\s

to objct'tiiig to the certificate IiuI't'-

it i« Bi^utd by the Judge, seo [''ur

V. Liiceijruvr, 4 Drew, at \\ I'li.

n ch. D. ::> !:. •;i>:!.



HKFKltKNCK OF Tm.K. 6G7

tlio r(>uveyau< iiig i tmuscl hud given his opinion in favour

of the titk', hut l)cforo the rcrtificatf liad hccu ui-tually

signed, u very Herious defi'ct of title, not in any way

di.t'lo.sed or raised hy tho ahstruL-t, was dirtcovored by

the purrhascr inspecting the property, evidence of the

matters so discovered was admitted.'

§1374. Whatever can !»• done in (lianihers upon Vcn.i.ir

11 rcfereme as to title iinoer a judgment wliere tlie tbu-ci-

contract is established, can be done upon proceedings ;,'y; '

'

under tlie ninth secti m of the \'en(hu" and Purciiaser

Act, 1874, already referred to." That Act enables

the parties in such ejises to dispense with the formal

pleadings of an action, and at oni'c to put themselves

in (.'hambers in exactly the same position in whieh

they would have l»een, and with all the rights whieh

they would have had, under the t»ld form of decree.^

§1375. The certificate should, it seems, be on theFonnof

fact of title aye or n(j : and accordingly it is improper eat?.'

to certify that a defendant with the comurreuce of a

third party could make a good title,* or that he could

do so sul)je( t to the performance of certain conditions ;

'

liut where the certificate is against th<' title, it should

state the precise points in which it is defective."

§ 1376. If any party is dissatisfied witli the certifi- liniti-

cate as filed, he must apply liy summons to discharge oi'.joct'.a

or vary it within eight elear days from the filing ;

"^"^

i'therwi.se, at the exiiiration of that time it becomes

liinding on all the parties to the piocecdings, and will

not afterwards be opened e.Mept uj»on special grounds.'

§ 1377. If the certificate is in favour of the title, ceniiicito

1 . , 1- i !• 1 . . in fiivour
iiuil either no application to discharge or vary it is of the

titk'.

' l'l(i!h'jit,tiii V. Oihiiuii, Ij. II. t! Cli.

•1-JS.

- >«/)»((, S ll.'id.

lit ISuiiviKjhf, Ly II II, II IIJ Si.'tun,

."' <!.. D. at p. t;(>4.

* Liciiv. Liixam, I Mer. IT'J.

.'iagciinii,x. Fiil'i'ii. "_' Moii. ".ijl.

."i7.", 583. Sep, tiio, Eu'lnilr v. Sfi-

2ihcns(iii, G M.iil. .iiiti.

'' (lieeii V. Miiiik-s, > Moll. Ol'.">.

• J/vwtll\. Kiijlitdij, f^ l>o <i. M.

\- ( i. oli", ; i;. S. (
'. Or.ior I.V. rr. 7(1,
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IXCIDEXTAI. MATTKItS.

iiiadf, or su( li ajiiilit-iitioii tails, spot i fie |M'il'(»nii;iiii i

will gt'tii-rally 1k' i»i-(lore<l at the lioiiring (original m on

furtlur ronsitlomtioii, anoriling (o tlio Htnge at whiri,

till' rct'erenrc was diroctctl,) of tlic artiou.' After su. h

an a)iplii'atioii liaa failed, it mcciiis that no other olijr, -

tioii to the title imi he inade.^

Under the old [ira'ti<e, wheit> the report was in

favour of the title, hut the Court thoujiht it too douKt-

ful to forre on a pun haser, the Court might di-nii-^

the hill without allowing the exieptions,* and either

with' or without' ro.sts. .-is the Court niiyht think

right.

§ 1378. Where the Court varies a rertitieatf in

favour of the title,'' or refuse.s to vary one ai^aitist it,'

and the vendor de.sire-s to have an opportunity ot

making out a hetter title, the lertifieate is genenilly,

upon the hearing of the application to vary, refeii.'.l

bark to Chamliers for review ; " aad the vendor will l<'

allowed a reasonalde time within whi<h to remove tin'

objection." (Mi the other hand, when the matter li;i>

gone back to Chambers, and a new abstract of title

has been delivered, further ol>je<tions may be broiiulit

in.'"

§1379. The Court of (.'hancory referred ba.-k tlic

(luestion of title where the Master was satisfied with

evidence of a fart with which the Court was not satislid.

the vendor oflbring to produce further evideinc ;
" 'I-'

' S,f Dart, Venil. (7th f.l.\ lin. M'..Dsidei- /tr.ir.hr \. IIVA,/'

VouMvr Jei"liri„c V. A!,:.:f.; 1 Mad. ^Hall V.C. 2L'iid .Inly, ls7> , cn-i
•"''•'7-

Set.Mi (fitli ed.), UL'li'.i."

- lirooLt V. AiKiii., i Mad. L'l'J. ' Ciiifinij V. Fliijiit. •-' \'\.

.\s to the ellcot o|- a direotioM that
,,,,. ,;i,;_ ,;,,, ,.f /.;,„,/^^ , /,,,,.

tlie vendor shall convey, see Mini,,,, _,„„ j \)^, ,; j[ ^^. q -..-

V. Kintoo'/, L. It. ;; (jh. at \,. (il7.

' Uuln„:,-y. Mih,(,: 1 Ha. 57S, „. '
^''"'"""' '' -"'"• ' "• '^ -^'^

S. (-'.
COO.

' ll'iVscn V. AV/AuVs, 'J', ot 1!. I'.'l.
'" Sve IJrvoke v. A,,,,,,.. !

Mi i.

' Kij^^lnn V. ./.,«.«, I l:. ^v My -I'--

'"'t.

'

.ii„f,v7r V. J„a,-,„, ;;>;,...:.:.



UEFKItKXCK OK 11 ILi:. i;('i9

wht'if, 1»y «'xprer(>ing an opinion in lavour of .some [uirt

.it' tho title, the Muster liml pievoiitcd the veuilor tVoni

showing tliut the title was good, even MU|i|ioHiMg that

|iait not t<) be 8o.'

Where the report (now the < ertitii utr) was against

the title, and the dofe<t was rured at the hcariii'' on

further direetions, the Court of Chanicry .onipelleil

-peiitif perforiiiame,' without giving tinii' for further

l.nMcedings : liut if there was a ijuestion wlw^ther the

(Iffcrt was in i)art cured, thi- Court would refer it l»aek

U> the Master to review his report with the additional

( inunistances.*

§ 1880. Til a case where the i crtirii-atc was a<Min>t

tho title, hut it appeared that, .sin't- the 'untrai t, the

[lunhaser ha<l hy his own ait anjuired the means of

ruring the defect, tin- r.mrt refused to dismis.s the

viiulor's liill.*

§ 1381. Hut, generally, if the cortiticate is against

tho title, and either no ai)nlication is made to discliar<"-c

ir vary it, or .su<h application fail.s, the action will he

<lisiiiis.sed.^

JlllllW V.

I'licivl.

i 1382. In one case, where the vemlor was plaintiff'

and a dejwsit had heen paid, the vendor was ordered
to rei)ay it wi'.h interest at 4 pei- <-eut.. and it

dcchired that the purchaser was entitled to a li

tV'i
' ilirutu

ftKH'ii-^t

the title.

'Ittrnt-i V.

Mnniott.

was

len on
the estate for the deposit and interest, an<i also for his

'osts of the a.tion, with lilterty to apply ,it Chambers
to give efi'ect to the lien, and thereupon the hill was
'lisini.ssed with costs.*

1383. As an1 onlinarv rule •osts arc yfiven, not Coats

l.iicrt'/Cl't'i/i V JoK Sim.

> I
. 1 l;. .V My. cgt: Por/in:,,, v.

Vi ', 1 'a. .t My. ii:i(;; /VA/..S V.

I!<- ':.;: McT. -li'l. Str nlw> .r.n.i-

li'.L''

0. I-'. ,V .1. I.

Mun-tU ''!/• 1 n.'

• V. M
I'' lion

'rork. 1 Mad.
I'nil

Set' Halt. Veihi. (Till ,-.Li, 1111:

,'/ V S.lhi,

V. y.',

f's'laHe V. .Slejili

•f/efn, 11 Mad. 'S>i\.

i: .Mil
:jr,ihUc Iloi-fo, K) W. I!. XIM.

V. at p. lii;t.

T, ^ M^rrivfi, I.. 1!. :; V,
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if

¥1

Wliat is

a ^Tmi
lillo.

Distill.-

tion be-

twecu
qiiestion-i

uf titlu

and of

oonvcy-
lUlCC.

t<», hut agii' -t, a vfiiilitr ii|i t<» the tiiiu* at \vhi< li U<-

hiw first show. I h giKwl titli'.' Hut tliere in also arinthii'

geiu'ial rule, that it' u punhasor has takon <(Mtaiii oli-

jortions to tlic title of the vendor, and thoso ohjeetiiiiis

whicli have !»ceu the cause of the litigation are ovii-

luled, the vendor will lie entitled to iii.s custs, ami tlie

purciiaser will uoi escape l)aying them by nasun of

.some evidence, the want of wiiich was never the suhjoi t

matter of dispute between them, not having been ^mi-

plied until the title was investigated in Chambeis."

And where a defendant prevented the plaint ili^

(vendors) from obtaining the usual reference as to

title on interlocutory motion by setting up dcfeiiKS

which, at the hearing, he failed to establish, he w,is

ordered to pay the plaintitl's' costs up to and ini lu^ivo

of the hearing.^

§ 1384. lu the inijuiry as to the time when a g I

title was shown is i[;volved the ijuestion, what is sliuw-

inji a ifood title.' In relation to this, two distiiictiiHH

are to be borne in mind, the one between questions ot

title and of conveyance, the other between ((Ue-tioiis of

title and of evideiu-e.

§ 1385. As to the first, tlic rule was thus statiil liv

Lord Eldon in Lunl Biiti/Ju'vki' v. ftisilj),''—" A> to

the nuestiou whether the aljstract was complete, the

abstract is complete whenever it appears that, niiiu

i-ertain acts done, the legal and ecjuitalile estates will

be in the purchaser. That may be long before the

title can be iomplet"d." So that a good title is ^howu

when it i'.ppears tVom , 'le abstract that tlie vendor Im-

the whole equity, and i, what persons the outstainlin.;

' rhi!hf.w„ V. (JihU,,, L. n. r, Ch.

at
i>.

43t. Tlir nilis stated in thin

section are, however, ciilijcct to tlio

i;enfcral iliscretiun with resju'ci to

costs cxercisalilo liy the (,'ourt nr

•Iudj;e liy virtue of I!. S. C. Order

LXX. iSee. ti>', »>»>• riittoii r, .T. in

(I'liiies V. lioiiiiiir, '>i I.. .1. ('!i. MT
:'.:i w. I!. (It, ill p. 00.

- s. t;. p. 4;u. cf. /;,//./. s v

Lmiijiiiai), '1\ Ik-av. liT.

' IJydf V. Diilluwai/, I l!.,.v I'l'

' Sec §§ I.317, 138',>.

• H Ve,i. vm;
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jMH-tioii of till- lopal estate is voHtf<l.' Tlic ;ii ts fn In-

ilone, of which Lonl Eklon spcnks. must he routined

to Hfts the [lerfornmiue of whiih the veii(h)r ran enfuirc

in a Court of justire, us, for inst!in< c. hy <iilliiiu on .i

trustee to convey the estate vestiul in him. 'I'lierftorf

where an estate tail was outstanding in a person who
luul lon.sented to Itnr it, but was not in anv way a

trustee for the veiulrir, the Court helil that the tith'

was not nunlc out till the recovery had I n fully

|ierfeitc<l.^

§1886. In /C'-iliii/r V. Strphiiisini^ \,v.\.r\\ V.C., .it'ter

.onsultation with liord Eldou, laid down the rule,

"that where a necessary party to the title was m-ither

in Law nor Equi^v under the control of the vendor
hut had an independent intere.st, utdess there was pro-

duced to the Master a legal or ecjuitaltle ol.ligatioii on
the part of the stranger to join in the sale, the Masjter

DUght to report against the title ; otherwise, w here ji

necessary party to the title wns under the legal or

cijuitalile lontrol of the vendor, as a mortgagee, where
the Master might .veil report that upon i«ayment of the
mortgage a good title could he made."

§ 1387. The rule is further illustrated I»y other
cuses. In cue, it was held fo I.e no obje<tiou to title,

that a satisfied teiin was outstanding in a luuatic

against whom no commission had issued, so that there
was th<'n no person competent to make the assign-

ment
;

* and in another case, the legal estate of a moietv
of tlie property was outstanding i,i a married woman
or those claiming under her, but she being uii<Ier the
"nler of the Court to convey was bound by it, and
I'cc.uuo absolutely a trustee for the purchaser under the

(liiuii ill

Hldilllr V.

Slfj ill I'll

1 1 lustra-

tions of

tlie rulo.

' Amriie V. Jlrown, It Sim. oil,! ;

i'u.iherwtllnnU Houth Luin/iiii Unihl-
i>i;l -"iuci't!/ V. IMhuiui, l;J t!i. 1).

T".4, 763.

- Lill'ill \\ fjll4'<f^ \ I'liws, IV^':,

(I Mail. :',W. If. Iln'hvn-:. />;,

(/ Duiiiri/, [i;m-»7] 1 ( !i. :m\ m\ -.

TC L. .1. C'li. 3J0.

;;..../.,.;,., ;;' 1i: V^J
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A rill III' V.

Itivnn.

lion bf-

t w ecu
'iU(l'''lUtf

and mill,-

li"l litlr.

Distill,-

lion Ik'-

UM'l 11

i'\ii1fll('r

.mil iiilu

hN'Cll>KNTAr, M.VTTEIW.

• iriltT tif th«' Court: th<' title wa« tlu'n'fore hol<l goixl,

Imt without prcjmli" c bh to the tjUCHtiuii of convoyainr.

§ 1888. It ap{K>ar8 to have been conHidercil liy

Shndwtll V.C. to 1)0 HutHi'iciit if thf iilwiract showcil

that the tiutstaiidiug legal c«tatc had l)con formoiiy

vested in a trustee for the vendor, and that the ah.Htrai i

was thiii complete, though a Hupplemental altstrac-t was

necessary to traee the legal estate.^ But this decision

seems at viiriiiuee with the rule enunciated Ity liini m

the same case, of which one comlitiou is that the

abstract must disclose in whom the legal estate i-

vested, not in whttrn it was formerly vested. And

accordingly Lord (litford M.R. held that where n\

abstract only showed that the legal estate had htw^

since been vested in perst>ns who would Iw trustees tor

the vendor, but did not show in whom the legal est iti

was then vested, the defect was one of title auil not "I

conveyance.' In a recent case it has been held that

the objection that in proceedings under the Settled

Land .Vet trustees for the purposes ctf that Act had not

been uppointeil was an objection of conveyance and

not of title.^

§ 1389. A distinction has also been taken between

slnnciiiii and makiiKj a good title. A good title is

shiiini when all the matters es.«ential to the title are

stated in the abstraet : it is inoih', when those matters

are proved."

§ 1390. It is evident, further, that there is a (H>-

tinction to l»e drawn between matters of title ami ot

the evidence whereby that title is supported. The

verification of the abstract may be either tlie one "V

' litiHjKiiiii V. I'it'her, 1 t oil. 1.'!.

- Amriie v. Jliauii. 14 Sim. •"•03.

• Wynne v. HiiffiOi, 1 Ktisx. '-'H.'l.

Soe furtht-r, as to wliat \* a I'crfuct

.ill-tract, jKi- Wisraiu V.C. in Murh

y

V. Vmik. 'J lla. 1 1 1 ; Ward v. Uhriium,

1 1 \V. H. T:M ; itir' ^c/ Kiwler^lev

V.f. in OakdiH v. I'ike. l.'l W . I;, n

\i. G74; 11 Jur. .N. S. (iiii;.

' HattoH V. Jiusmll/M ( li. I >. - .1.

I'arr V. LuviyraiT, -i l)io\v. ITe.

181 : Uaiuts v. Uuiinor, .'W \V. W. 'I ;

:.\ I,. J. Ch. A! 7.
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flu' otluT : tliii-^ tlir VfriH< iitiuii <,\' the .It'cd-t stati-'l in

tlif nl»Htrn<t is iiiiitt«-i' of fviili-nii- ; whilst, on tin'

other hjunl, the pr«x)f <»t' ii Wwt ffwontial to thi' titio,

\v!,i<li rail only In- provwl I>y cvidonco tlo-ununtars

or omi, AH, for i xaniplc, the i^loiitity of n ptMN((ii, ui

of pin cIh iippiireutly tlitfficiif nn tln' cli'cfis,—imi matt<'i

of title.'

\! A 0. .IT.

>/ia<- /" 17 lUiiv. L'(i7, jT."!, viirii'.l i>ii it|.|<al III' ti

V. '2 \





r.WAIHAN NnTKs

11 iliil I,I Tilh

\ iMiirliiiKcr 1)1' liitiil iii.i\. III) ilioi iivi'i'ilii.' tinil till-

\>'iiiliii- liiis III! lilli'. i< |Mi<li.iii' <>n iImi uriHiihi. Inn ;\\

li'iMpli'ij i-f|iii)lliii imi oh iiiiiii hit' :.>i'iiiiiiil ijiii's mil ki-i'|i

iliii riylii iiliM- if till- M-iii|iM' ,11 ilii- |ii'>|Mr iitii<- ,i\\\ niiikf

,1 ::nijit t it If. \t Im'I'i' ii |iitrrlMi«i-i' w Im, in .m ii< i imi In tin-

Mllilm- til I iilli|ii'l >|M'iitjr |ii|fii||||,lllri'. llihl «it ll|i ill lii«t

ili't'i-lirr tlllll till' iiilitl'^rt w il> Miiil Ih'im iIm- iiI' I'lii l|i|l||f|it

liiis|'i-|i|'cv'lllill imis .1^ III Xiilii.-. ill |i-lll|iti'i| ill llir ll'iiil

i>i i'i'|iiiiliiiif iilxii mi till- uioiiiiii III' \Niiiii III titli' ill till'

\'iii|i»r. III- liii\iiiu kiiiiwii III' ilii- wiiiit III' tiili- fm- >iiiiii-

mill' iiinl hiiiiii;: lii>riiit«i uf it nliiiiiiii-il iiii iii'ili-r I'm-

»-iiiiitv fill- iii>.i>, ii wiiN |ii<|i| thill ilnii' riiiilil imi ilini

!>•' i'i|iiii|iiitiMii nil this ;;;iiiiiiiil, iiiiil ihiit ii wniihl In- oiilli

ii'lil T'li- I III' \i-iii|iii' III sjii-w titli- nil ihi' ii'l'i'i'i'iii'i'. 'I'hi-

|ii>l;:iiii-iit III' llii- I 'iiiiiiiiiiii rii'iiN hivixi |!i n.i;. .W.\,

.illiiiiii-ij. I'lii^li II \. Will, jv n.A.l!. Jin.

it Wilv l|i-|i| ill l.uiiiliid il I il .nliim II l.inlii <'•!, \, Hill

ii'iiii. Ijniif. I'r. |;,.|i. v,:,\. I.x jinMl eh,, in :>,> iuiiun I'm-

^|M'i iiir |ii-rfiiiiiiiiiiri-. iliiit •»lii'\\iiiu lilh- i-* tin- iimiiiri-Niii-

linli nil ihr ;lli>tli|i| iif il ji li|iltti'l'> I'ssi-n | iii | hi i| '_i,,ni\

'<i\<\ iiinI tli.it. iiN ihi- ilft'i'inliiiii liiiil ihiiiiiiiili-il nil iili-

-M'.M'I li-'fnl'i' ilrl inn. Ill' riillhl Hut rii||i|ilii ill I hill t it li- W iis

iii^i slii'W n tlii-|i iifii'f, iiinl III' \\ii^ iifili'i'i'il III tiiix ihf

In \lilh, Ill/nil \, Mill, I. |.*i (iiiiiii's rii. .-|(l.'i. il |iiii'ty

iM.'i' iiiiikin;; il rniii lini tut- tin- >iili' ul' hinil. tiiiii'ii.Mj;i'i| it

iii'l ilii'ii lili-ii il liill I'df s|ii'iitir iH'iliifiiiiitiii'. Till- iiHiit-

-•.ii:i' nut lii'iiiy: line, tin- rinii't. mi tin- lii-;ii-iii;;. ilii'i'itcil

''11 <'ni|iiii'v whi-tln-i' tin- |iliiiiiiilV rmilil niiiki' ii i: I liih-

•''I- trmii i-iiriiiiilii-iiiiri- iiiiil i'i'M-i'\i-i| fiiiihi'f ilirirtimis

.linl iiisis ill ciisi- till- .Miisti'f slimilil liinl ihiii iln- pliiin-

' II ' iiiiM init rli-iii- ii|i till- lilh-.

In tlnii/ V h'irsiii. \:, (iiiitit's Ch. I'd.-., ihr |il;iiiitiri'

I "I ili'fi-inliini iiy;i'|.(.(| til iin i-xrlniii^i- nl' liiml. tin- jiliiiii-



a; »/. TiTi i:

lill ..>ii\.'.viiiu II liiiiMlrfil itrn-N in lit... k ii|m.ii uI

Ili.i-.- wiiN ii iii..ii«au.' for fl,:«MI. mill lli.' .I.f.n.l

imri-i-inn i<> ..iin.-v I., ill- (.hiiiiiilT w hi. Ik-mt "I iw" l'>i>

.MM- ill Tiii,\. iIm> ..tlt.T ill K\il.'itliiim. I Ik- |.laiiiiil1 -li.-nll

I'liMi |.> Inn.'. Ill iIm- .•*.iiI 'if hi-* wl.Miiiiu III.' I.iii.i

it wiix III Im- ii«»i«iif«l I" liiiii. -til'j'-' • '" •'" I'i'V'i" ''

>«ir.O ill f.iiir .Miiiiil iiiiiMiiil iii-i.iliii.iii" Willi iiii.n-i .li

»..\.'ii |Hi-..'iii 'rii.|.ltiiiiiill -••I.-. I.-.! ili.'hiii.i.l.iii II .i|.

I»an.l thill ill.- .h'f.'ii.hiiii ha. I ii.H >>'i ..Itlaim-.l a ml.

ihfi-.-l... alih..ii!:h Ik- wa* in a |...>.iii.iii l<> < all f.>r a |.ai.iii

ff.iiii ihf rr..\\ii on inakin;; .••riain |.a\ iiifiil'*. iiii.l \\U\>U

ho i»r<Miii«-.l ih.- 'lav ihf .aii»f wa<« hfar.l. An IIi.- .1. I- i.

(lain ha. I all ah>im lia.l a lilh- l"> ih'- l"l. an.
I
wa«. ai iIm'

lini.- in a |M.Hiii..ii i.. . an\ oiii hi« pari ..I ih.- aui.'.iii.Mi

an. I Hill. mill. •.! t" 'I" •«". iln- «'..iiii .lin-. i.-.| that ili h

till. I sh..iil.l Im' ...in|.l.l.'.l l.x ..•iiv.'.vaii..' ..f ih'- l"i in

S.\.l''iili""" 1""' '''•" ''"• ''"" ''"' l'''>"""'" "' ''" '*''"

>h,.iil.l .lal.' fi Ih.- Ii.-aiiim. »i"iii whi.h liiii.- aU.. iIm

inificxi «h<iiil.l Iff ( iiiii|>iii.'.l

III IhiiikIiI I'i ini'iiK III Iti'ihliii'l S>,ii< I fl \. U '(//>«. >

lininr-i <"h. MS, ii wa.H In-hl ihai a .iaiiH.- in iIm- >'>u

.lilh.ns ,.r sal.' ihal iIm- xrn.h.i- slimihl .nily |.r...lii..

r.'i-iaiii litl.' .h-f.K .111.1 an al.sira.l ..f ih.- rfy:istn ami

llial Ihf |>iinha«.i'i- -h'-iihl !..• I'lil ii !.•.! ic..;ill f-.r ai>\

,,th.T i.r.M.f ..f lilh-. .li.l n.il .-x.-mi"! iln- vn'h'i- l'i"in

sh. -Willi: ..ih.Twi*'.' a '^.....l lilh'. INi'-n \'.<'. ..ni-«i in. -I

Ih.- .•..ii.liii..n 1.. I..- thai. a«. ih.- |.laiinilVH ha.
I

>>u\\

,.,.11;, ill .1 h in ih.-ii- tH.-^.-^si,.!!. Ih. v >i i|.iilai.-'l ili.ii

ili.-v »h..nl.l n.'i Im- lM«nii.l i.> |.r."hi.'- ..ihi-r .h-.-.U .ni I

sliuiil.l II.. I Im- 1 11. 1 i.> liiriii>h ..III. -I- iliiiii .111 .All 1.

fi-.iin ill.- n-.L:iHiiv. I>iil if "I"'" ''''"' ••vi.h-ii.-.-. lakm ,..

.•..i.liiiy I., il- tail- aiiinu i" Im- .-..ii-.-.i. lli.- lilh- >.li..iii.i

jipiM.ar .h-f.-rli\.-. ih.- |il.iiiil ill^ w.'iihl !"• Im.uii.I I" I'Iim .U

ill.- .h-t.ll>;.

in Uniiihli \. i, iiiiiiiii I I'm .
'•' <iiaiii'^ <'li. I.'^!. '

'

(•..iii-i n-l'ii<.-.l I" .-iir.-f.'- a .•..una. I I'li- ihi- ^aU- "I' l.in.l.

whi.h wii-^ Mil..!"-' I '" an ..iiiMaii.liii',' . laim fxi- .h'\*'!.

niilil III.- lilh- I" .h.w.-i- wa^ i-.-iii..\.-.l.

Ill TlKiiiii'x'tii \- Millil'iii- '•' <iiaiirs <"li. :!•">'.'. .'ii

ciLinirv as |.> liih- iln- v.-ii.h.r was iiiial.h- l.. |ii-.mIii.i. ...

,,) til,- lilh- .1 N. ..r I., sht-w thai a r.'.t-ii>i was ..ii.ini - .i

tlM-n f.ii- III.- piinhas.- iii..ii.-\. This \\;is h.-hl n
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\\ \l»l \\ Nttlf-.. nTi.

Jl'i'litin (•> fill' rii|ll|i|i'l iiilt of till' tullllMif, n>>l' MilM il illl

iliji'itiiiii ii> riir riilr iliiit iht'i'i' Mii« iiu ihihIik tiiiii iif a
< rliillrilli' lllilt lilt t.t\f« Hi'fi- ill illli-iir. 'IMii' ijri'd in

i|t|i->>liiiM, V\lliill iDlllil lliH Ih' |t 'iiijllri'il Uils ii\i-|' oiXIV

\i'illM iilil, illHJ, lllllliiliull II ritltlil hill III |i|iM|l|ri'i|, it

oi'i'llH-ll tlllll ilH |ii«« \\il« >llOt<'ii'llt l\ i-st,|li||-.||i<i| III let III

SI riiliihlt't i'\ iili'llri' iif il« I mili'ltlo.

In Muiiii \. \\ ilKtii'oii. •.' •ifiinrx I'll j.'iT, w lii'ii' a
|iMlrllll«i'|- lAlTllli'ij .1 liiitnl fill |iilM|)i'||l iif lilll'i Ihioi'

iiMtiii't iif liinil wliiili III' li.iil riihi liii ii'ij III iiiiirli.ioi', iiiid

»ilH t||r|'l'l||Mlll ll'l illlll |MI<<»<'>l.|.l|| III |ll||'<.||,||M I' III' I III- lull'

ii;iii. llif imiili.ixi'i' luniiii.' .ifli i-WiinN iiimli' i|<'riiiill

ill |>iiniii'iii iiml liii\iiit: ii'fiiM'il in iiiii'|ii iIh- liilr inn
iliiii'il liy ilii' \i-iii|iii'. illl iiiiiiiii ill liiw wiiH riiiiiiin'iiri'tl

ii|H)ii Illl' liiiiiij, \\ lici'i'ii|iiiii (III- |iiii'i liiioi'i' lili'il liio liill ill

>i|llilV |ir.l\illU fur till' «|>i'i illl |M'|'t'ii|'|iiii||i r iif I he i'ii||.

Ililil if il i^iiiiil lilli' riilihl III' xIh'W II. Ill ill lllr I'Mlll iif

IJM' Mliiliir liiili'^ illlillili' 111 ilicW il <;imm| lillr, I hi'll fiif ill)

iniiitirtiiiii ri'vi I'iiiiiiii^' I ill- iii'iiiiii i| tiiin ihi. Ii.hmI mi^riit

111' ili'lixi'l'i'il ll|i III III- rillHi-IJi |iiin il lifrii'Ilii' till'

'.iililn!' f.iih •! Ill sjirw .1 ;;iiih| |i|| ,||i| | ||,. «'ii|||'| .^liiulrij

I III' iM|lllirtliill.

Ill / lillliis \. SI, i il I linliii
.

II lililiu's I'll. I'l.'Sli, il « il«

III lllill lii'fiili' till- I'lilll'I \Milllil rii|ll|ii'l illl' |illl I liiisi-r

-|il il mil' il lllltsi III' '«lli'\Mi lllill Ihr II W IS

I I'.iMiiiiilil V I'li'iii' iiml iiiiii'ki'iiiMi'. wiiliHiii ilitiilii iis 111

I 111- 1'\ iili'in I' Iif il. \\ lii'iT, iIhti'I'iiii', i|||. lit-nl III illl' \|.|i-

.|m|- \v;|s i-M'i mill nil llir ||||| nf I'llillliin . |Nr»l, i|||i| ill

I 111 iliilii'l- Iif I hill Vi'iii- il rii|||||liM>'iii|| of llllliliN \\ il«* isHiiitl

:iuwili-<| thi' ;:ii|i|tM|' ill lllilt ilii-il. II III ll'l' w hirli il Wiis full Illl

'liill III' «i|M ilisiilii'. iitiH hilil lii'i'li Ml fl'iilii till- Illlillili nf

niiiir.v i>v .Miii'ili |ii'i'\ inii«i, till' rmirt i-rfnsi'il m mr.'i

ii'ii illl' (-nllll'ilrl. W lli'l-i' till' Il lllilry nf till' |il'i'\ini|s

'i\v|ltl' nf till' I'sfiitf \M|s fi'lii'il nil iis illl itlijrri inn |ii t hi-

'll Ic. iiiiil till' M'liijni- iilli'y:i'i| lllilt if mhIi wci'i' till' fiiit.

il «iis >i|ii'\Mi tlllll III' Ililil |iiii'ili;i>:i'tl fiili-ly iiiiil will, mil
li'Hiii' nf till- lllliih V. il.s il ^I'liliml fill- I'llfnliili;; llir rnll-

I I'll I. \i'l i|s I hi- fill'l lllilt till' M'llilnl' hill I |illl'rlli'lM'i| wil Il-

ilil >lli|| imliri' Wiis mil' wlilrll ll'nill ll«i iliitlll'i' Wiis jii-

Ijiillili- nf |irnnf, mill Itntiri' nil snllH- flltlll'i' niiiisinU

:_Iii ill- f.iiiiy >iii'« il, till' I'lniri iiiinwt'ij i hr nli jcrl inn

III i|isllli>>ii'i| till' M'lliinl's hill with rnsts.
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< III!

Wh.r.' a titll l>> ii |.iir.li.i<"» •Mikiittf -IM' III' |Hif..tii,

tiiio' ..f it ...mill. I f..i- il..' -III." •' l.""l '- •'•*'"
'

'"

lilll-.' >l U.mhI till.- ..11 1 !« «li.wi». It"' •"'•It «tll "I'l' I

II -iiin |.iii.l '.II .I....IIIII "f III.- |"ii. It."-.' in"it.* I" I" '•

t„i I I.. III.' |..ir. hii- r. tiii.l III 'l.f.iiili aiw liim .. I
>

llMr.f..|..n (l..-.".i.ii.'..ui."l I" •"• -"I'l """' * '•'"'" '

.f.ii. 7 * liiiiii'' I II I J-'

i, I «,i, l.i-..tiiilii f..r H|», Hi. |Mrr..iii., .f .1

ir.i.i f-.r Im- |.iii. Ii..-.' "f |.r..|"'ii> f-r «»".immi ,m*..I.I.

!«|".(MH» ill .il-ll illl.l »i\ .'lltlll I' * «"•' tlll.T'-l f"l iIm

l.iil.iii..' Tin- ti'-'iiMiiMiil .li'l -I.'"' f"" "'••" |"iiM.|

||„. 11.,!... «•!.• I., mil, I. Ml 111.' I.lllli" llll.l'1-.l'H..I ih.H

lli.'> «.!•.• I" ' f"i "" '-'I'"'! >••'"'> |'i">m''i"' ''"'"•'

xs.i'.. ..iM iinil.r .-"11 111.' l'i"|"ii> '111-'.!" x.iii'.ii- mil-'

wiihin f..iir Mill-- illl.l - f •'"• li"l'l''"- "''•' "111" III

j„;r I.. ti...|.i I'.i.xiii.nt II «'•"• I"'''' ''••" ''"• I''""-

,..ni.ii.|.l.ii.'l 111.' imr.liit-.' l-'inu . '.mj.l.'i.'.l ;•! "M" .lU'l

III,' X. 11.1.. I' ...111. I U'.i f'.i'"' 'I"' 'i'l •' I'lii' li-i'-''' '
lll.l.' «.!•.• .11. IlllllHilll'.'"' "Ili'll li.-.'.iil.l 11." .I'MI'

III I/.//..- \ >/.././.././. 1^ M.m .'.<»». III.- Iiih.l ulii. i-

II,.' .I.r.n.hiiii .lui I I.. |.iii-. Iiii"' fi"iti III'- I'luiiiill '•'

J<:..(HHI \\;l- «l|l>i''. I I" Ill'.I'lLMi:''' .111.1 I'-i'l'T.'l I'l'L

iii.'iii« f.ii' iiiiiHiiiii- .•N'.'-'liiit: 111'- I'm.ii.i"..' |.i'i..' -iii'l III

|iliiiiitil1 liii.l II.. iii.iiii- "f l.ii>iiiu ili'iii "II .\"|>' "I" "'

iIm- |.iir. Iiji-'' hM.ii.-\. II.' iin.l.-i'i'...k i" t;.'! i''l.'it«." Ii"in

III.' j.i.luiii'iii . i''.rn.>f' f"i' I'-" 'I'"" ''"• """- '"' ''"'"'

l„n hii.l i'"i I II •'••'•• "" -'' •'"' iii'i'ii'iu'-i'i''"'' ""

lii.l.'.l. I'.v III.' .lui-.-'iiK'i'i 'I'''''"'"'" "il"!"!''': Ill'- l"i'

,.|);i„' III \ ii« -H"ii il" il I'lii" ."iil'l '" "l.iiii I iiii'l ''"

liil.' r..iiii.l Miiii-lii. l.ir.v Til.' ii'^r.'.'m.'iii «ii» "-il'm "

i.i wli.ii ill.' |.iir.liii"'.i' wii- I" liii^i' |".""-'i"ii. ."'I'l 'I'

pliiiniiir r.'iiiiiiiH'.l in |...>.M'«^i..ii .Imiii;: iIm- ii.'L'"iiiin" -

r..i' ...iii|.l.'ii"ii. wlii'li lii*i''.l iil"'iii iiiiif ni.'iilli*

It wii>< Ih'1.1 iliiii -iH'.ili.' |..'rl"r.iiiin.i' »li"iii'l '•

r.'fif" '. till' jihiiiiiilV liiivi'iy; fiiili'il i" »li«'« it ' l.'-n' "'''

,,!' hi.s aliiliiv I" ;:iM' •*ii'li » lilli-: nl-". ilmi >'" I' f'lil'i"

,;iiis,..| .icln.v I" III.' 'I.'f.'iitlititi witi.li iiiii'l.' il il li'i"'

shij. 11]... It liiiii I. ..'Ill")"' ili.'.-.itifi.i illl.l. it" 111.' I' HI" ''

\\;iN .liwn-li.iiiiirv. it hIi'HiI.I I"' r.'liix''<l f'.r ilii- i.ii-'i'

It vii" fiirlli.T it. I.I 'Ititt till' |it"\i"i"ii f'.i' III.' I'l-

cliiiM' iii.iii.'X l..'iii- I'iii.l ii> >. il'' il I'.iiii i.'iil'l "
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itrriiim<'«l «''" •«•• ii il'hniii-, olwiiif <iimI mik iit.iHi if l">

rfinliT Mm- •i.niith I MMii|Mil>lt' of »|M-tlrt< |M'rf<iiiMitit< )•.

Ill A '.< /< ii tinhi V l/i».<. II it \ »«/('./. ;l IH' :IT7, ii

«(i« htltl iliiit I ti.' |tiiii li.i-iiix of liiii.l vwr<- It'll •iiiiili'l !'•

itill fix 111'- 'illf until itfii-r ill" |iii*iiMMi >>t iIh |.ni« Ii.i«<

IIHHM-V, IIImI 1' IIiIiIi lllitl if !• lllll IM-l i'o«itl\ III .1.1 illlillll

for »|H'i illi |NTfi>l hnlM. ' of .1 'oiillilil for (III -.ill- of

lillKl ihilt thf Mliilol- «I|.imI>I Im' ih. hohlil of till' mil- if

he 1,111 '>l>i.iiii .1 uiiiiii III Ur froiii ihi' liolilir to III.'

jiiiri li.i">'i •

I, I, lllll I ,n itlmi I iilih Itii'lii-ii uf hi lllll ii" ithi'ili'ii

h, lilh

A kitlilMio'il it|illl\ Ml Jl |M'r»oli « lio ilinl ill |HI«»,

»V 111 re till' |io<.«.i'».«.ioli of llir |i|o|M|l > •lllii- lll;ll lillli- li;lil

Im. II rll|oMil li> .lllollnl . l.lilllillU il il" hi". o« II mikI IllIX

iiii: il |Mi f. 1 I hu'il liil'' I" il- i"> I'" ^i"'iii'l f"i' I'lfii'-iiiU '"

ctifolri' .III ill-riM'hKlll ill wlinll tin- romlilioli |>|n i-t|i-lll

A,i< llii'l a |iti>-l\ hIiiiiiIiI •.JH-w, iii.iki' iiiiil t'oiii|ili'ii' a |m'|

fill lt!:iil liili'. ii«. I'Mii ill till- I'Miii of -III II f.jiiMN i\i>«i

lir_'. ii t'olirl of i;i|llilN Wiilljil l|o| I'llfolif II .ifliT -lllll il

l.i|t»i' of linn- ,iiiil iiinli'i- -111 11 rin iiiii-iiiih I'-. /'' M ill \

I 1,11,1,11^. 10 < iLiiil- I'll. 'Jl

Willi! I III lini'iiiil </>. hi lllll.

Ill I III- I'll -1' of /*'//'<»/ V fl I I I nil I 1, II < i la III"- < "II. ;t.'i|.

lOlili- till' rolillJirl |»lo\ iiliil for imilM'iliilli' |io— 1— ioll.

thil It \\a- I oiiiiMiil«-il ihiil lIu- |Miri liii-i'i- liail \\iii\iil lii"

ll-ht to cNJlIiiilir lIli- tillr l>V llli' ffi'itiiill of W olk"»llo|i-

.!i till- lot. ami olIiiTw i-i'. I III' < "oil! I, ill a -iiit ;i:.:;iiii-i lln'

I'llli llil-il- fur -|tii til |>ilfo|lli;illri'. ri'fllscil, limli'l- liii-

' III lllii-laini"^ iif till' r.l-i'. to ol'ili'l' till- |illl'rll;l<«)- liioiii'V

|.,iii| into roiiit |M'iiiliii;; a ri'l'i'ii'in r a- to liil.'. ilioiiuli

ilii' ilifi'inhiiit- will' ill |Hi—I'— ion of thi> |»ro|M'rt\. Tli"

' III iiiii-liiin i"4 I'l'frrri'it li> olln't' tliaii tlio-i* iin" ' ioiiril

\,ili' ihill lln' p|o|»rll\ llil'l |>l'i'\ iiilHlv Ih'I'II Mill llpii'il

lllll mi|>roiliirliM', ill'' tli'fi'liilaiils luiil rxiTri-i'il no ;i. l-*

..I i.w tii'i'-liip iliat o|M'iiiii'tl |iri'jiiiliiiii!l\ io lln' xi'inloi-.

!lii'\ lii.ii |iaiil ii|i .ill iiiti'ii'-i iiinl il I oii-iiliTalil.' |iiirlioii

..
'

. • . .1.1, :.i f .1...:
; in. jiliii.i jliii. iSiii: :af!'- .•..!- Il" r-^ :-i- •; :::•:: -.^

I
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hiiviii^ uhJiTltMl to l>ii> llif liiiliincc. MorciiviT. l.ic \>\r

snii suit iiihl iiriscii frimi in> th-fiiiilt of llu- tli'fi'ii.limis

hill iH'Ciiiisc of lilt' iiifiiiif.v of OIK' of llic vnnloi's lirir^.

Ill tlic fiisc jiisi iiit'iilioiifd. 11 (iniiit's (Ml. :!.M.

ii wiis hrltl lliiit \vln-r«- ii coiilriKl fur sjilc of liiiililiiii: h.i>

|.iovi. It'll for iiii liiilf i.ossfssioii iiiitl for ilif i.ji.viii.iii

t.f lilt- piinliiisi' .iioiif.v ill fi-jhl iiiiiiiiiti iiisiiiliiifiiis. III.-

fff.iioii t.f iwt. worlxsliojis t.ii Ihf Itils liy ilit- vfiitjf.. w,i~

no wiiivfi- of ihfir ri;:lil lo fXiiiiiiiit' liif lillf. ikm- Wii^ ilh

.ii\isioii of llif propfrly Itflwi-fii ilifiii. wlifii ilif.v >li-

solvfti llifir i.;iniifrslii| r liif ;ittf|.i;iinf of m .niiv, v

illlif ill illlolllfr lilllf of illl'illli'l- lot ^'ili'l lo tlt'|.fllil oil lie

saiiu' title.

Ill r,.,o/,v V. <;ii II. s (iiMiirs cii. -.\'.K ii wiis iifl'l 111. II

pussfssioii iiiitl iist-r of till- pi-fiiiisfs lit) I Ifpri\f iIm

vi'iitit'c t.f liis rijiiil It) iiiivt' ;i ;:titMl lillf slit-w ii. Itiil wli.iv

iiiiri'iistiiiiiltif tlfhiy hiis oitiirrfti in i-i't|iiirin^ lillf n. Im

ntltliitfti. ihf C.iirl will t.rtlfi- liif piiitliiisf inoiifx i.. I"

piiiil inio CiMUi. pfinliiiLr ilu- iii\fsii-;ilii«n of liif liil.

W iif If proiiiiss.ir.v iitMfs Initl I ii i:i\fii, in piiyiiifiii .>:

liif piirflllisf IllollfV t.f lillltl ,111.1. s.'Vflill VtMiN :ltH I

wanls. ii Mil Wiis lilftl l.y n vfiitlff t.f ilif t.ii;:iiiiil jm..

j.riflt.r iiLSiiinsi ilif lit-irsiiiliiw t.f ilif oriiriniil pinfliii-' i

il Wiis hfltl iliiii Ilif |.roiiiissoi-y iioifs iiiiisi lif i.n.thirr,!

i,v siiiisfii.toiilv iitfoiinlfti ft.r l.ffoif liif pnrtliiisf muii' >

wt.iilti l.f ..rtlfivti lo I.I' piiiti. fVfii iililit.ii-li il i; I ml"

W f I-f silfW II.

Till- iii>f of o A"/' \. T'l/ilnr. -J r.riini !••".. wii-^ -.li'l

IM l.f nt.l tliMiiiiiiiishiil.lf fi-oni ilif iii>-f l.ffoif ilif Cuiiii

In iliiil tiisf ilifif WHS possfssit.il ill piii-sn.iiii f •>( \\\'

.niiiriifi iiinl iisfi- t.f ihf pifiiiisfs in :nior.liiii.f w ii h i Im

iiiifiilioii iiiitl i.iirposf of liif pnr.iiiisfi-. iiml ii wii- ImWi

lliiii III. iliin- IhhI offiiiTfil wiifi-fl.y liif ri, .il h. iiivf^i il; -

linii i.f Ilif lillf Wiis wiiivftl. Vfi. liif pnifliii-rr «.-

niilfiftl I.. pii.\ ilif I'lirtiiiisf iiioiifV inn. ("..nil on <>'

-ii.niitl of liif nnrt'iisi.niil.lf tlfliiy in ilif i.iiynifiii ..I iIm

pni-tli.isf iiii.iif.v.

In .Miiv. ISt.ll. il i.ni'tiiiisf wiis nnitlf l.y piin.l uf ii i.'

i.r liiu.i. in iiiltlilioii to llirt'i' oHifi- lol>' jiifvioiisiy I uh

l.v liii' siinif ].iii-f!nisfr from llif siinif Vfiitlt.r. Tlif pn-

,.!.;isfr wfiii inio possfssioii iiiitl fiftiftj ilifrt'oii ii mM I*

hniisf iintl siiil.if. iintl ilif oilifi- poiiion of ii Wiis u- :
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as ii liiwii to till' house wliiili lie li:i»l t'l-cctftl on ilic oIImt

lots wliirh liiiil I II iliily coiivcvi'd lo liiiii. In lln- vi-iir

l.MiO. jiimI iiH:iiiM in ISU:?. iIk' |>iif(linscr rt'iH-aicilly aski-d

for I In- <1»T<1. oUVrin^' to ^.'ivc I In- vfiiilop liis promissory

note for iIh' |ilinliasc money, wilicil lie refused to aerepl.

A liill for specitie perforniallce was slllise(|l|elllly lileil

l.v the vendor. It was iield that the pnrehaser liy iiis

roiidiict had waived iiis ri^lit to eompel ihi' vendor to

make out a >:ood title, imt thai he was at lilterly to sliew

ihat tile vendor had no title, in which ease he would lie

entitled to jiet fid of his eoniraet. il tins of proof under

>Uill rirelimslanees heilly; shifted from ihe \endiU- to the

|.ureliaser. hi nisi, h v. I'iiIIi r. KM Jrant's ( "h. I'.tS.

In l.isli, V. I'll stun. 7 (iraiil"s Ch. i:U. il was held

thai where the vendor sells only sneli title as he has. the

pnrehaser eaniiot rei|uiie a ;iood title lo he shewn hut

will he loinpelh'd to enm]de|e his plirehase allhiuiLdl the

\endor iloes not shew a liood title, or allhoiijrh the title

appear to he not 'j: 1. luii where a vendor hy the terms

of the aiireeineiit lioiind himself io eonvey (uily as jfood a

title as he slioiild oliiain from his vendor, and il was

shewn that neither of these parlies had any title what-

<vei- to the properly aiTf 1 lo lie sidd. and that thi' veil

i\nv had mi>represeiited the slate of the title and had

inclined the puichasel- to i;i\e ihe full value of the land

llie Court refused lo ellfcU'ee the a;:reemeni.

The headiiole ill Cinnii \. I.illl< . S (iianrs ("h. iTiO.

i^ as fidlows

:

A. is Ihe owner of lifty aeres i.f land, ihe lille |c. ulii-

.M le of whieh is ilefe(li\C 1'.. willl kllowled;:v <d' I lie

.IrlVil a;;lees lo pin;liase llie whole for a rel-laill sum.

i;. willl niheis. lias, at till' same lime an iiidepeiideiil

lllelesi ill llie oMe acre and ohlains a decree ordelillU'

A. Id ci.iivey il to him and the oiheis. .\. then tihs a hill

I'l.r -"iMMitic iierformanei' of the ccinlraii with 1!. //</(/.

ihai r.. mnsi pay the wlnde of ihe purehase iiicuiev upon

i-.rciviiiir Ji elear title to the remainiiii;' i'oriy nine aires.

The jndixment seems to lie put upon till- ground that

:iie lille was aceeplei! hy Little and il Iijeciioii lo ilic

;iih' lo the one aere waived, and thai the defendani was

'"iiind to roni]deie his imrchas:' on reccixin;.; such a con

M\aiii-e as the plainlitf eoiild i;ive him.

.|
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in ill Tiri.i:

I'ussi .isiiiii Miiji nr Mill/ \iil hi Wiiinr nf Title.

Ill Mill III lit III V. I III ill. ]'.\ (iniiit's ("li. .'(:{". ii |nir

ilijiscr. iM'fnrc ilic liiiM' ii|t|Mtiiiii-il fitr ilir (•niiipli'tinn ,,\

a I'oiitiiiri for siil(> 1)1' I, Mill iind uliilr tin- invest i;;iiti<>ii

tNiis ill |ii'i);;;ri>ss. wi-iit ii|hiii iiii<l rli-iiD'il a iiDi'tinii, aliiiiH

l\M» III- iliiic ill Irs of ihr laiiil siilil. aiiil sowi'il till- saiiii'

with liiniip sci'il, wliiili it was iitri-ssarv in <li» at lliiii

tillli- III' liisi- till' wliiilr srasiili. Ill' iliii 111)1, lii)\\r\fl', liai

VrsI till- ('ri)|i hill aliaililnliril tin- pDSSi'SSJMli rlllil-rlv ill

rii|isi-i|niMlrr i)l' i)lt jt'rl iolis ti) till' lillr Hot lifiliu; fi'llloV I'lj.

This was Ill-ill Id 1)1' III) \\ai\ri- nf till- |)iii-iliasi'f"s i-i^ln

1)1' i'iii|iiirv as It. I ii li'. /'( / S|)i'a;i;ii' \'.«
'. : "Tlir iiirrr lak

ill;; |iusscssiiiii hv a |tiirrliasi'r is nut iii'rrssai-il,\ .m \\ai\i r

III' till' liylit Id an i'iii|iiii-,v as til lilli'. The ( 'inii- will in.i

IidIiI it til III' SD niilfss satislii'il iliai it was li iiilt'iilinn

III' till- |iiii'rlias<'f III lalu- till' laml witlnnit sinli i'iii|iiii'\,

i>r. witliiiiil its lii'iii;; iiiaili' tn .'i|i|irai- that llir riinilin i

III' till' |ini-i'liasi'r hail lirrii siirli thai il wmiitl lir iiiijn>i

Id till' \'i'l|i|iir lillilcl- llir t'il-rlinislalirrs tii |int llilll l<>

|)i-ii\t' his lit If. Niiw. ill II' is iiDi a siiijuli' |iiiiiit in iln'

rirciinistaiiri's niiili'f whirli iiiissi'ssinn was lakm in ihi>

asr Id h'a<l iiK' Id ihiiik thai it was till' inti'titiiiii dI' tli<

|iiifrhasci-, M]- ihal llii' m'IhIdI' tliiiiii;lil it was. Id wai\'-

till' t'li'inii'v as ID lillr. I am salistiiij that tirilhi'i- jiaii)

hail any sinli iilca."

I n ' 'oiiniK II iiil lliiiik \ . \l< I 'ntiiK II. 7 < iraiii's ( 'li. :'>_:'.,

ihi' |imiiiasi'f III' i-ral rsiali' nii whirli was i-fi'iti'il a uii^i

Miill. ill |iiii'siianri' lit' ihi' a'^ri'i'ini'iii fur |iiifiliasi'. iimk

liiissi'ssiiiii anil, whilr in Dirii|)aliDii, iiiailr si'\ri-al alhr.i

liiiiis nil ihr |ii'D|ii'ri\. tuiik ihr mill i^rarin^ ami marlim

fvy t'riiiii till' |ifrniisi's. ami fi'innvcil ilii' iiai-iiiinns in iIm

mill, inii'mlin;: in riiini'it t hi' mill inln a jilanim: lariui \

.

ami liir i'.\|irllS(' 1(1' l-i'Sl Dl-inj: llic lirii|irl'ly in llir rnn

ililitiii in whii-li il was, w lirii lir ciilrri'il iiiln |)DssrN>.iiMi,

was vai-iiiiisly I'siimalcil at I'i-diii tlOtl in t.'iOlt. Ii w.i-

lii'lil that liy ilii'si' arts till' |)iiirliascf liail wai\ril his riL;;i!

Id i-ail till' a uDDil I it h'.

S< nihil . fi'Diii Mir-'iii \. \\ ill.ifixnii .
'2 (il'ailt's I'll. 1.".7.

that fnini ihi' |M'rnliaf iiidiI.' dI' ih'alin^- willi lamh'.l

I'stati's in this riiiinlry tin ('diii'I wdiiIiI iidi iiiti-DijiH'

till' si lilt i;ii;;iish rnii' with ii's|M'(t in waixcr nl' liii'

hy aiii'i'iaini' nf |iiissi'ssiiiii.
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1

Ifilisiiiil I'iiiIIki Ohfii lions In lilh .

\Micri' 1)11 ji siilc of hiiiiis. iIh- ronliihl pniviiltMl lliiit

III.' piirclijisfi- slioiiltl III- iilliiwiMl ini (liivs \^> niiikf if

t|iiisitioiis nil title, iiiiil liiiii' \\ii> iiiihIi- i>t' tlic rs^iiicc III

the nintriict. iiiDJ tin- ininluisiT m;i«lc ciTliiiii iiliicctiDiis

w itilill the ti'll <liivs illlil li'fllscti III cciliilili-li'. till' ;llls\M'rs

nut lifiii;; siilisfiitlnfv. vvlicicii|iiiii tin- vt'inlnr s 1
fur

s|in-iiir |ii'rl'.iniiiiiMc iiml uliiiiiiicii tin- iisinil Jii<lt,'iiiriil. it

wiis liclil lliiit llic iHinliiistT tiiiilil mil I'iiisc in tin- .Mils-

Ici-'s iillici' frcsii iilijciiiiiiis mil rjiisi-d vitliiii I In- h-ii ihi.vs

iiH'iiliniicii ill llic iiiiilriirl. Iiiii>'iliil ll'iiiL of r,niii(lii V.

Milrolfr. n (>.|{. Mil.

Ill ri,nl.< v. I.innjhii. HI I'.i:. n.ii. JUS. li.v :iii ii-n-r

iiM-iil for tin- siiir 'if tr-.'iiiiii liiml. till- vi'iiiiiir \v:is in jiivr

i,
;r

1 iilill-kftiliilf lilif. Ill' wlii.h till' imrrlliisri- \\;is tii

siiiislv himsciriil liis ii\viif.\|M'iisc iiml wnsmii to liili fur

illiv illisll-iul iif lillc. lii'i'ds. Ill- cviiliMin-; iif title, ntliel-

Ihiill tlliise ill llie \elliliil-*s i»iissessiiiii. Sllliseiplelll I.V. nil

;i i-efereme ill ;i suit ii.v ilie \cinl(ir I'm- siti'iitic pei fiinii-

iime. the tleleliililllt ti lln'ee iiiijeit Mills In the title,

liiivili;; refel-eiue III !l >. ..ill |i(il-tiiill III' the iilllil. wlliill

wel-eiinswel-e.i ii.v the |il;liilt itl. illltl I lie l-elerellce Wiis pin

leetlillir. when the ilelemlilllt ilpplieil luf iiml iililililieil

ipHin the .Miisler. lesive 1t> tile iitlier iilijeiliiins It wiis

helil thill tlie Miistei- IiikI iin jiirisdiet iiiii III ;ri-iiiil siiih

Iciive, lint, iipiiii ii sMlise.|iieiil iippliiiiticiii ii> iheCniirt.

ihe leiive l-eipiiveil Wils oivcn iin lelins.
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CIIAITEU v.

I.NIKKKST, KKNTH, l»KTKKIOH.vriu\ , aM» I'AVMKNI

INTO nil l!T.

i{ 1391. In' the laso of ovny i uiitrmi of salr, tin-

(luestioa arises—At what tiiiu; tloos the iiioperty in the

tiling sold pass from the vendin- to the punhiiHi-r :"

Id the case of a routnict for the .salo of real or rhattol

real i)roperty iti this «ountry, the auswer to this

iliicstion itivolvi'.s inijiortant loiisctiuences, some of

whi'h it is proposed tu iliscu-s iu the prosciit rhaptor.

It will he couveuicnr, theref'Mic, hrioHy to consider the

t'tlt'ct of such a contract as lietween the [»aitie,s to it.

§ 1392. Where such a contni-t is entered into, the

legal estate in the property passes, not by the contract,

Imt only upon and hy virtue of the execution of a sul>-

-equent formal deed of conveyance.' 'I'he e(iuitahle

'State or beneficial ownership, however, passci., as

lietween t'le contraeting I'artics. by the <-ontract itself,'

I'lit only sn// modo, or, in oth>r vvords, conditionally

upon the contract bein<; one of which the Court would
ilcriee specilic perforinauce,^ aud also l)eing ultimately

'(iniplcted by the fulfilment by vendor and purchaser

lospcctively of the mutual oblioations imposed on them
'y the contract.

It follows (it is conceived) that upon the completion

lug of thu
property
msutiject-
rnatl.<r of

. onlritot.

l>ilTuri'uco

l)l>tWfi011

tlio !.-^,il

and oi(iiit

itlilc

i>^tati;-i.

S(v Austiirs Jurinp. (SuuieniK

Ivi 'inn, I'JOr, 18], ISli; ai;,l /«-

liraiit M.ll. iu Flii'lytr v. ('(«/t(/'. f_'

Vi'-. at p. UV.

I'll' Liinl Weatlmry in Jiase v.

K.'mil .1. Ill /iKjI'tty V. Srhcfitil,

[IS1I7] 1 Ch. M p. m;!. V(. E,l,i„iils

V. lIVs^, 7 ( ii. 1). at p. Sfj-J
; aiiii

sitpiii. § 01

1

II'.'/,.. 10 n. \.. c. at II. 07S; /«

iV;l'i'/.i'ii.s-llanlv !. in Ci ill

II-.. [18<i'.p]
•_' CI,, at 1.. 714.
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MiiUiul

tioUH III

the cull-

tnictor-.

Vciiiliii

tiliDD.

• tl' th<' oiiinii t lilt' 'onilit inn isHatiHfie<l, iia<l the vcstiii.;

of tho .'.luitul)!!' lis wt'll il^s ol' tin- l.f,'al crttutf l»eroiiir-

iibsolutc ; l«iit I hat uimhi the .oiitriut .oming to an m-l

in any nih<T way than Ity romplction the ei|uitiil.lr

estate itvcHts in thf vcntl(»r.'

§ 1893. It is. tht II, inii)oitaut to intiuire what are ih.

mut'iiil ohli^'iitionsof the parties toa 'ontiaet of the kiinl

umler tlisriisHion. It is siibniittc<l that, in theahsfii..

of express stipiihitioii, they are .shortly as follow.s :

—
§ 1394. Thr v.mlor is bound

—

1. To show a ui.otl tith- to the property routra. ir.l

to 1m' .sdhl.

4 (-/) To tiiUc rcanouable earc of the propern

.) I 1

Vnului
II con-
ilrrtctiM

/

ani

(A) lo [lay tiie outgoings,

until th'- pur-hascr takes, or ought to take, po9.so.ssi mi

of it,

:]. Upon bring paiil the purehasc-moncy, ami any

inti>rest on it that may have become payable,

(.) to exi-rutu and pnxure ' the execution \>\

all other i^eeessary parties (it any) ot ,i

pro)>er deed of ronveyauct; vestin;,' iIm

lc"al (State in the puniiaser, and

{(I) to put liim in poases-sicm of the property

§ 1395. It in in regard of these or some of tlu-r

obligations that the vendor ha.s been said to be a r,m

.struTtivc trustee, or a trustee suh modo, of the c>t;it.'

for the pureha.ser from the time when the contra-
1

i-

constituted.'

' Sv yi. I I'luiiKi- -M.l!. ill Ha// v.

Ilriyl.t. 1 '. A W. at p. .')01.

Ah ID I llt:^i.iii;;'', si-0 iii/i-n,

i, I CiC ;.'i.l the caM'^ cited there.

• A^ III the exi«ii^e <'i' lirKCUriiin

it^.l^ces' ci];;e;irre!iCf, re-.- /i*-

S<t},iier and 1t'i//i'iff.s Cinitmct, Si

I.. T. :!Hi; W. X. liKX), V'.K.

' Seo jter IMumer M.ll. in ^\'ltl' '

Itright, 1 .1. & VV. ,'•.00-503: .V-

V. FoKter, L. It. ."> II. L. .it pp. * ''

^49, 350; i-er Lord Wontbury i

Knox V. Oi/e, li. K. 5 11. 1.-

p. 67.')
;
ptr Jessel M.ll. in /.v^i'n

V. Kd\Vfr:h, '1 rU. !). nOf!-510: /

JamcB L..I. iu Raymtr v. 7'/fi'

iHCh. I). 1,1'-'.

III iiN I II iiwiiiH II I witiwiiiiiam i .^iix&.^jximcL. usiT-JltMra zsr ^susxtBts.
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5| 1896. On the other hand, the pui' lui^t r i-* ImiuiuI— i'<"

I. Am soon itH fithcr the vcniloi' hiw shown a you<l "'"'<'

title, or hfi (the punhiiscr) h:i-t a< c o|ili>il nil' h tific a-

thf vendor shows or has,

('/) to pay thf jiuri lia^i'-nionoy, .iinl any

interest on it that niav have hiioim

payalth', an<l

(/') to take possession of liie |iru|iirt) (tliat

the vendoi may lie relicveil from all

future liahilities ini idi nt to the ownei-

'_'. To bear the loss resulting; liom any aieidiiital

injury to the property happening; after the eontraet

lias been eonstituted.'

In regard of the first of these nltli<-ution> the i>ur- I'urch.M,

'Laser has been said to be eonstruetively a trustee ot ti\.. tn.-..

I lie purehase-money for tin- ven(h>r.-

^ 1897. In udditiou to the above obbgation>, the i un-

cintraet givea or may jjive ri.se to eertain liens;—of

tile, vendor for unpaid purehase-money, and of the

purchaser for the deposit or ether portion of the

purchase-raoney paid before eompletion : but these

really result from the nun-perfornumec, in some re-

s[tect, of the lontraet, rather than from the ecmtraet

itself.

§ 1398. If the fore<'oin>; statement of the obligation^ iniu>,for

. , , !• 1 1 • 1 II- .of IIOSSCS

ot the parties to a lontraet ot tue kiuil under discussion m,,,,,

l)e correct, it follows that, where the contrail contains

no express stiiiulation oik the point, the transfer of the

jinssessiou of the estate from vendor to purchaser ought

lu lie contemporaneous with the rompletion of the

I

I

>n tract.

lu nractiee, however, possession i> oficii taken iiy the

See Lysaijht v. Kduania. '1 t'li.

It p. 507 ; ami tf. liint. iii.

''. l>istiiis;uifili Cuunt, I- v. Mm--

jiln-Miu. :> M<«: 1". ('. * .
S:i, MI/'C",

§ lU-.'.

- S<'(' ti)'' I a-(« 1 U'll .it the rc't

l:*snatKMl,2^r^f*^r's» -_^ . 'i.-:AiJca.E".iST.-^;:^.r

•

^^?^
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P

Ami iirirr.

ri III mill

iiiU>ri'»t,

inutimlls

• «i'hi-i\i

A|)llln H

liiiiMiif

thi ullUM'

prim iplin

II'

In

I>ivi»i.)ii

of tbi

Iiiiivliiimr at nu i-arlitr «ljit« , in purMUtUHo cither nf m
fxprt'rts term <»f the iniiiiart, or of wmie cxtriiinii- art ni

iir anaiif^t'iiK'ut lictwt'iu, tho partios.

§ 1899. Now it i^ oliviourtly iiionuitahli', in tie

alwi'iiic of f.NprcHH aiiil tlirttimt stipulation, tliat iilln i

loity to till rontrai t hIiouIiI at out- aiitl the wanu' linn

enjoy tlu' liont fits Howinj,' frotii po.sMi'H.«tion of lli

propnt) ami tlio-<f tlowin;; from portsfssion ol tlic

puriliaHe-nioncy. Tin- t-statf and the purrhaHo-niniii \

art' tliiiij{H nmtiiully txilusive. " You cannot," >.ii'l

Knijiht Bnico (then) V.C, in a ca.sc ansinn; out of tli.

sale of Huinc «lol) land-* in ChichoHtor harbour, "li;i\.

lK)th moiu-y ami niuil." And so ncithor party <aii ii

thf same time he entitled Imth to interest and to rem-

§ 1400. Tlie general prinriples laid down in i

prciediug sf tion of tlii.s < liaptcr arc of primary i

portam t in dflcrmining

( I ) the resjK'i tive rights and liuhilitios of vemlor anil

purihaser in regard of interest on tlu' punhaMe-mnm v

and till' rents aial profits and outgoings of the e.sMtr ;

(!') their respei tive rights and liabilities iu reuanl

of the deterioration of the estate after the couHtiiu-

tinn of the tontrart :

(3) the right of the vendor to have unpaid |iiii

rliase-money jtaid into Court.

The api»li<ation nf these iirimiples to any parti' nlu

i-asc of rontrait may, however, be, and in [(raiii'

usuallv is, modified l>y express stipulations enibmli"!

ill the eontrait.

§ 1401. AVith these preliminary observations ii n

proposed to lunsider * e rather eomplieated tiue>liiiii-

which arise between vendor and [lurchascr in n'>|' t

nf rents, interest, outgoings, deterioration, and payni-nt

into Court, under tlie followinti heads ; viz. :---

' A» It) lN;iliiiri;il lim

Til'. 1 "liir. :'.:'."•.

'/. \. ImiI ('aniilti,,-2 Ci'X, 'Sn :

''

ms^r^f^,^
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I. Whiif llh v«'inli»r it ill jiosiiM-^iiili o| ih'' ••Htalf,

titlu'i- I'V ron'ipi lit' tlu' rt'iitH or l»y [)ors<ni(tl fMrupii

lion.

II. Wln'if ilic |>iin h.i-^er i^ similarly in |»oshohsiuii

ot flic I'stittf.

I. W'/n It ll" r, ii<l"i is ill /'Mvv, v.s/,///.

^ 1402. Wlien tilt' 'ontriK t (ixf.t ii<» time t'H ilu'

completion of llu' |iuivli,i-e, hikI in silent ii- to the n-nts

and intereHt. tlioiv /'////*' /"./. tlio vomlor, it \n < on

.lived, i- en' it let! in tin- proilu'e of the piir. hnse-moiiey.

ill the -luip<' of iiileifrtt, iiitl the pun luis.r Iiuh u om-

-|M>iiiliiij,' ri^'hl to ill.' proilm I' of the i ^tate, in the Hlm[i.

of tfuant'.s i<nl- or o.< uputiun rent, aa from the titu''

when the .oiitra< I o>jj,'lil to have lift'ii i-omplet<«l and

till' transl'i'T of pos.si'.^sion to havi- laki'ii phi' e .is a p;irl

of >uili 1 ompli'tion.'

§ 1408. When', us i-, usually the lase, tin- oiitnut

fi.xes a timi' fi-r • ompletiou, then' />riinii liicir, and in

^hi' uliHtm e o| stipulation, the time so tixed is the tiiin'

fi-.iin whii h the punhuscr is lial.li' to the pnviuent of

iiuen.st and i- iiititleil to the nnts.' But this nilr

must he taken -uKji- t to sovcral cm eptionn.

§ 1404. Kiist. where the interest is iiiii' h more in

.iniuuut thiif the nuts, ,iiid the delay in ronipletioii

i> rlrarlv ni.ulr out to havr Im'cii onasioned liy liir

vendor, tin- Court, to pn'Vtnt the viiulor from yaiuiuu

:iii advautatrc I'V his own wron<', j^ivcs him no intere.st,

'nil h'.ivo.s hii'. 'ii p.issrssion of the interim nnts.' In

r-rrisi.i.!- /links V. I.iii-'l U"Mi>i. {"T ciiiiipletiuii, aud ifniv.'.l ^t•l]l^

<M '.t

mI I..|-

I 111

1,N.> 1 I. II

I .IIUI'I''

I !!

lilt' n 't

moi.' iImii

i"iU~.

.l,.l,iv

M iiifirV.

- Sw. ill \'\'. •J'.'S, '."Jli: dni'l'i»\,

s'i'ir/', 20 llt'iiv. at p. ..S ; ll't//s v.

l/"ji'f'/(N,i. •.'),;;•.• \\,:\v. .•|.".i>: /.•'

Kt.i,i, ntt..,. II,, .k- (•,.., 7s L. T.

-'; aii'l wi' .^»|<rii, §J \'-\'Xi, M'.iS.

111 iVric.s V. Sniiiitet, [lltOl] 1

' I:. 4t;i : 73 L. .1. CI,. •.'7'.», witli.iiit

iuiy f.iult ijii fitliii- -i.li' ilic vfiiiliirH

i'< iiiiiiiii'"! ill |'<'i'>-ci-'-i"ii it'icr till' .Inti'

ami it wa» lirM tlial, in \ii'W !

lliiii- liiliifi.i'-y jHisitioii ,».(;„,(,$ l.'l'.i".

towar<l> tlie I'linliaMir, ilicy ouuU ii"i.

a-- agsiiibt liiiii, iiialu mit of tlmi-r

Kills ai'ivars of ri-iit arcrunl ilnr n

till' date of tin' loiilr.iot, nr lietwocii

that liatu ami tin- 'lalf l"r (oiiipieticiii.

' I'sihiiU ^. Sttiiliiii'oti, 1 S. iV S.

I'J-J.
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Ihnlu;

I II I.

until' "Ul
ill ( ll.llll

\ . Shu-

1

Mi.h .lincii, til. .U> .'I wliiih tin- iiil.T. luiiigf "I I't'

jR-rti. s Ih tri>ttt«»l iw taking pin- «• it niiioveil iVotii tli.

tiiii'' lixfil for rompl.'tinii to tin* time lit whi< li ;i j^o..!

titl«- if* tir-'t rtliowii.'

!j 1406. In oni- 'ii-.\ wlii'iv u v. mloi litt<l n'tHiih"!

poHM'^sion of til.- whole ot th.' rM»ic iiml ot on«-iliii.l

nt thr pnr.li,i-i'-moii.-y for fifteen yeiirH, mid lli'- -I'-lav

yf,ns wholly .111.' t(» his wroiigtui ...n.lu.-t, IMumiM M U

not tt'cliiig himwif jiistiticl in r.-m..vinj; the tini.' t'..r

til.' int.r. hun-,'.' "f proprti.-H from tl..' time fixe.l t.u

...mpl.'tioii, .luli'uv.nired to meet tli.- .'.luity .»! th.- «
«--'

l>y givin},' ih.' pur- IniH.r th.' wliol.- of th.' I'lits aiii

int.'ii tt on oii.'-thinl «\' the reiitH in eiuh y.'nr from th.

time of tli.'ir ii. < ruin;:."

ij 1406. Sr.oii.Uy. wlieii' th.- title \'< minle out in

('liaml»'rrt. th.: .ImI. wIkii the ma>l.r ..-rtili.'s that .

;,'o.mI titl.' wa.i lir-tt sh.iwn ^ in the .late at whi.h tli.

pur.hn.siT .om.'S uii.hr an oliligatioii to .oinpht. .

Heme, up to that .late, tli.' ven.L.r is .ntitlcd t.. tli.-

iputrt, and th.' pun ha.H.r to iiit.'rest on the .lepo-^it pai.l

to the vend'.r; un.l from that <lat. 'le punhaser tal<.'^

the rent^ .ind pay.s th.^ v.n.lor int.r.'.Ht ..n th. uii[mi.l

Imhmee .if the pur. lnis.'-n»oney.'

§ 1407. .\' .onliiii^ly wheiv a suit wils iiistitute.l l.'i

the spe.ifi. perlorman. .' of a ...ntni.t to l.iiy u null,

iiud the .le.-re. W.is iii.ide ill Felituary, IH.'il, hut i

.'...•'.title wasii.it .sli..wii till l> ..'Uilterof that year, aiii

u .|Ue.'itioii ai<».' as to who wa- to In'ar the e\peii.s.-

uuil outgoing- iMloiigiiig to the mill, ami to th.' i<-pair-

.'ind sii.st.iitation >>i' tli.' i.remi.sis and tb' ma.liiii.r\ .

Lor.i Komillv M.U. .1.. i.le.l that these must I..' I'.-ne

I ./ui...i V. MiM, ! l!ii-». lis.

7'.('.«. V, /;.../(,.«, i: M.1,1. j:'..;. It

i.wiii> I'ruvii.HhIy to lin.' U'cu In II

lli.it iiilcr."'t rieci--".!!!!)' riu Ir.nn

the ilati; tur CMliipi.'tii'ii >.-. ii'i''.v."

V. I'hiplaiii, 1 •!. >V W. "'>; ;.'

I'luiM.r M.li. ill //"''• V. V>'ll, I

tiw. 'J.iO.

I!a,l •/•„,/,/, I Sv

ll.ll/.rttV. hl,l '! I>n.ll.lt.\ \:<":

1 I'll. .'I'.'e, .'.»•
;

"''
I •'• '''i- •'

'"

' Viii'l.i- \. <'„,ln^. I 111". ' .

'

;',.;,;, { (. i:,.,a.jl,l \. AV'.-.r /'/ i '

-,,!, ..f ,1 t.vrl-;.)n\-' IV. vV Wv "
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|,v (Ik ^.-imI.'i U|» to till' tini.' lU win. I» • pur. hii-

r

,..iil.| pruil'iitly f:ik.' iM.;.M-Moii, whi. !i i- tli- tiin'' if

wlii'li ii «'»«l lit'"' i' -liowii. iiiiil lift' r Mill li\ fli**

% 1408. \Vh» IV. Iir.wrvir, tlic till.' Iiii^ not I... 11 matli \.ii....

,,ui till aftt-r iiitioii I.PM'jfht, I'Ut till- .I.'luy lin' aii-.-n '.".'„''

.i

I, Mill tln' I'UivliiiMr' ruiHiii;,' ulli«r [Miiiit-. wIikIi ma. I. ,'|, ,';;','

tlir .1, ti.iii ii.Mt-niy, th'ri. tli« <l"lay ii<.i Im iti'j tli.- fault

,,r ill.' v«ri«l««r, intif -t will i\m ffm tin' tlav li\><l f"i

' Min|>l<'li'>n.'

* 1409 TliinlU, wluri' llu- '"litiail l.av.s |||. i'.,r, i,.-

iii„ii,.\ til

iiinaiiit of the iMirlias.-inon.y to ]» -iihM>|iiriitly i,. ....,,

i. . iiiiiiM'il, iiitiii't Will not iMjriii iM mil until thr, ,„,,„„

|.iir. ha-<' innmy i> a' lually a-. nt.nnt .1. not witli-taml '"'

lilt: that ihf tini'' fix<'l l>y thi> •..ntiaii tor . Mni|>l<iioii

iiia\ liav arrivril Itcforc thi- i' tloii.'. Tliu- in a ii-f

whu-f till' loiitiari provjilctl iliitt tin- \>t\>v -houM !"

.1. ti niiiin'd liy till- awanl of a Hiirvcyor, lli<'
< 'oiirl ><f

,\pi«al in ('haiifiiy Inlil that the vm.lor iiiu-i |>ay tlif

Miii.;oiii]i,'-i up to tlif tlatc of the awanl, ami wii- i ntitlcfl

t" iiiiiif.st only a> from that ilalc, ulllioiij^li tho .mi-

iia.l al-o .-oiitaineil a rlau-f proviilinj; llint tli<' |nir<haM'

-hould 1m' .niiipli'tiMl and ih.- puivJiaM' moniy [mid at

.1 liiui' wliirh, in tin- cvtnt-' whi' h lia|>iMin'd, arrivi«l

•inn than fourtiM-n months Iwfoiv the award wa^ madr.'

!j 1410. Fourthlv, the iiunhas.r i- di-«char!'<'<l from imiI'-
'

. . , . ,
lIl'lUi \ ill.

Ii
- fir'niK) fdi-ir olilijj;ation to pay inttit'Ht on tlif unpaitl |.r..|.ilci..i

|ui(ha-<-moiify wluT"' the jmn hiisc-moii'y has liciii .j,,.,, , ,

;ilt|iropriatid l>y him and has l»ccn unprodintivc,* and
'""'

' .iM...y.'. V. sh,i,i; '.'0 iwv. :,<;. ,it:,/.iii l.<n,ii /;.»(-•/, i ; i ii. I». .;'.:.

.

., I...., //ill"/,' V. Ti;/'/, [l'.">il] I iiiK:iii|>n>vi'il if in !<' I'i'ifll .'///

,. ,r [,. l',;."!. tlini/ II'.. /.ii. Hnhnni 'V,., H CI..

)/.,.,., V. /;.///.,/, .; M.a. & (i. l>. 1st:.

1,.

I / '..., ls\V. It. I'JI ; I'l L.T.N.S. i'\i. I), .".si:. .\r< l.i il.- i.'uit uli.r.'

Ill tlllb CISC the IxiSSI'S!"!..!! n\>- nil-
i'

inti;l.>rl lii.ir*' 1"

I- Ii: «vii \. II lilt iliirnii ll IC ;i].|i|i'IMI:l! ,1 )tril.

.1 in .ii»lMil.'. ((. I! /•;.'- § II"'!.

7v;r»



6»'2

K. 1 I

ityi< -I'

ri> lit 111^

IM IKKM.M M\l IKH*.

II. .ti.. l.t till- i-fl'.-t liAM Immji yiVi 11 Ity 111'' |»ili<li. .1

III ill. v.n.loi-.' ' Wh« r<' ii'-ihiiin .ipi'ifti- i<> <M..i.i..h

»li<' tlil.ty. Hai.l |.nii| roll.iilittin, ' iIm itil«' i"> '•""''

I*, lliHl if thf |iiU' hift'i , wli I iIh' I'u'f of lln' 'M

irii' t iH iiinlti 111' iii'<i"Hil\ "f i'»yin« '•» » > irtrtin ''n

ni'N .i|.iirt liJM iiiiiiK'y, ami j,'ivcH .i.iii. <• thai It i-4 I'l.l*

iiit'i'-i Ht<>|m friiiii iliai tiiii'-, jH'iMil''! ii !•' »*li""ii

ih.it h.' Ill- iKi iiit'T«'»*i i»f ii

"
' Aii'l fVfii ill 'h

ini'f-' liv lu.iwiiy « oiii|iiiiiii'H i.ikiii^j laii'l uinU'i t

M>iiijiul'"'iy [HiwiM, when till- I'wii' I iniiki''* ilifiiult i

Miiiiiili'liiij^ llu> -all'. iiitfi'Hl will . ••ani- u|miii ap|ir>'|'Mi

ti'iti of ill'' pill' liaHr-iiiolu'V , with iioti"' lliat n i-

iilH'ihployfil.'

!^ 1411 Thf •'•iHial nil'' whi- h wi- hiivi' l>".ii .li

. iiH»inj{ may, of oiirw. Iw .'x. Iiuli-il l-y i'\piT.-«« mIi|,u-

l.itioii. iiM whrf '•ori'liiioii'^ of Male re.-*, ivi'il lln' n'Mi" !

thf veii'loi. wlii'h Will h'M t'l cxoii'iati' tin- piii-hi-'-t

iVoiii thf pasiiifiit of intfrf-t "ii tin- unpaid pur Im-'

liiolif V
*

§ 1412. riioii' ari' many ifiMiit''! ra-ifH i» wlii'l

thr I. Mill. ha-i . i.i.,.iiiif(l !i f'»ii<lili'tn to tin- «tli.i

that thf pui'liamT shall pay iiit' ifst from tli>' 'li'.

iipp'iiiitftl for •oiiiph'tioii from whatever cauHf th

'h'lay miiy ari"" In a • ase (U'ti'le*! in thi' Vfai Im'J

Lea'h \'.('. hcl'i that thf merf faft of the lifhiy ha\m;

iifisen oil tlic part of the vemlor «li«l not icha:^'' tin

pill' ha.Hi r from thf olili^^atioii of -"Ufh a cojiilitioii, hm

thai affoidin^ily he wa.s lioiiiiil t" pay inten'st ;
ii'

in a lasr whfif thf foii'lilioiis of ;i suU" iimh r 'li

/'„„•,// \. .1/.U7./ \l^. ! !•; . M.ii-. \ ti. ''•'>:.

/.-./itH \. M'ifi/, I"' \ ••< "''I lU-J'Ut't V,i,„il I •-. I. 11

/(,,.„„ V. ii-'inhii, I l>f Ii. .V Sill- r«-av. .•;:..

1^1; //,,,./,.,../ \. \..//.-, I l'.'.\, :.'.' ' /.'m..'/.' \. '7,,/ ,„/«•) /.....„..

l;,,/.,,!'- i„„„! ' ... V ir.i... J.'. \ Kill. 5h;i, mi.

!'.:.:•.. .,.:,'.. <'!'. A'. ../..>" V. h;,J,„ir /«/,((/. V. ^I.fh'l.fli. I ^

(.l.iirtli.lMl 111 |...-n-i..lli, I., l;. ' l-J'-'. S.T l.ori SI. |...Iiil.i

K,,. '..

It. \i-

Mr\,ili"ii» "II tlii^ p.u.i, Si.

/>. !,.,„. I V.ii.l. .VJ'.i.' «../.

ruacSMO'i'^•^UKca'tAJULrTwc



|MK1!K?»I \N|» KKM"*. )>k:1

« ,.tlll Nll|Ull:ltl*<| f.tl ptyiiK lit l>r llio |i«l«ll.l«f lUoh.
)

i.n ,1 .»Tt,i>ii iltiy, Aii<l tli.it, il" IVdiii luiy . iuhi- \vli<ili'V.'i

II "liiMilil not tlii'tt Ik' |Mitt|, lutcrcMt nhoiiM Ih- |hiii| ill

.»/ |M r "•'lit. , ttinl til' n- wa" ;{nut tlifliiulty hihI 'U'Iny

Hii fill" \fiiil>tr*H jiirt , I,«>ii| I,.iii;;ilil«! M.lt. 'ii>1«t<m| iIm-

iHiyiiu'iil m|' iiitirctft uininliiiK to tip* initiii't, l>tii v^iili

mil |Mf|iiilt< (• to luiy .i|)|>li' iitioii fi»r i'.iiii|H'iiHHlioit.

W Inif, hou.viT, fh I'lili'tii providi*'! tliut, i* li'.m

.iii\ ittiiHo whiiti'v«M till' • iimpU'tiiiii of tin- |niiiliii-«.

mIimiiM I"' fli'Iiiyi'il Ixytiinl 11 Hjxririftl <l.iff, "tlii- |<ur

I liiiicr in iltf.iult " -(li'iiilil |Hi\ iiitt'ivHt, .mil'lfliiy <>< > urn-il

will, h wa>i iMitiri'ly owiii;^ to ilfluult on ihr |Mut of tli.

M 11.1. If, it wiiH hvl\ tliiit ihf jtiir' li:i.-or w.i.i not li.il»l"' lo

(Niy Hiiy ititfli't.'

!; 1418. Ill a .iiH. wIh'h- tli-if wan u Htijmlutioii ilial u

il. I.y h MH"ii of iinv unlor.Hifii or uimv<»iilal.l.' .>li-ta' l"^

th.- |»ui. lm-«' .hIioiiI.I not Ih- i.iuipli'te.l by tin* "lay IimmI.

ill. |mr< ham-r hIiouM from that tliiy |Miy iat.TCHt at .»/.

|Mi Mill, on hi.H imn liast'-iiioiu-y uml U* nititlt'tl to tin

iviit-i. .111.1 th'' vcn<lor »liil not .show a ;,'ooil title till

I.iii'4 iiflci- tin; H|KH-itic<l .lay, L»'n. h V.t', licM tiiat tin

-lipiil. iti.it! >v..';l.| n.il ni.ikc intoroHt run iK'f.ai- tin- tiiiu-

ulicn a ^' 1 tifh' was .hIiowii. Imt wouM only afVort it-«

r.itc.

S 1414. In ihf -U.S.' of /'. \'l^ni.' V. M r/>//'. ; iIk' ;,

. il.-. t ..r >U' h ...mlitioii.^ wa.s vi-ry (lahorati'ly ' on-
,

hi.r.'.l I.y Loi.l ('..ttciiliani. ami his Loidship IkM

ill. It .1 .uinlition lor the [(aynniit, in • a.so of tl.lay, "I

iiitcn^l iVoin tin- .lav a|)|»tiiito(l for . ohiiiUtioii, Irom

^ I,,,. „„;h:I \. rf,u,'',lll, S |l,;n, I J I , II. Tl.;" .'.l^i- IHMIII^ ilM-,'..l.

ill. Ill tlil- i:.l..>- III.- |il|ll'h.lMT li.i'i . llf.llilt! Willi 111'' -.111.'- \.''.'- »
Mk. II |p<...^iM.i.pn, lillt ill.. Hilly i|l|i« . isiull ill /.v/'.V. V. .S/r/./i./lMc//, (1 ^,

! 1. lli.il AU'^- Wii« iis |i. ii,tiTi'~t. .V ^. I'J'Ji, »"y"", i I I1-. ""' '''''

• /..«... V. »/,.,./,„,,•, fl'.'«'jl 1 «:,. .-.I. ;
. nU llitiii.'lit if wroir.' M.

.11. I',U;TI I.. J. ( I,. !..!, r.r.Mrinu l.-.n • .1. "''.' I.

' l>nilili,ii\. /Irtlilt,,,,,,. I l>i . i ,\ ' .M.. . .V U. ...', 1. XI. I. in iIm

^". '^'•'; 17 I., .1. III. •-. .l.tiM I' Wi-r.mi \ .< , l"' I'"-

I/'./.',' \. //.((lA-, ..»..«, 1 liii-'. JO."..

x^_m7 -r '"!?'
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t

\vli;itt'vor i-uiisc iho di'lay iiii^lit lia\r iiriM'n, 'liil imm

;i|i|ilv ti» a ijisc of till" xfiidor's own tlofault, Imi tli.ii

ill tliiit (!iisc iiitcrcst ran only iVittii tlic tiiiif wlicii m

uniid title was shuwii. " Tlicn' arc two ways," -ai^l

lii-( [,(»i-tlsliii), "ill wliicli this r;'^c may Kc met iii

argumrnl and upon principle. It may either l>e inii-

Hidered tliiU that wlii.h hc^ happeiiecl is not within the

iciutraet. that is, that the parly never did mean to lun

trai t that he would pay intere.-t, although he might I"

|)reveiited from having the iMiietit of his i>uri hasi' Ky

the default of the vendor, and in thi> view it is tin

oiiliimry laso of ioing justice h^'tweeii the parties, m
event having arisen which was not expressly provi.lnl

for by the contract ; or it may he considcn-d that

interest must he paid ujion the imrchase-money, accopl

ing to the terms of the contra(;t, although the vendor

has not performed his part of the ccmtraet, and he

purchaser 'las Itcen thereby exposed to ilamage din

damage being the ditfereuce between the interest aii'l

the annual value of the property), and then, althou^li

this is a departure from the terms of the previous con-

tract, which the Court would not regard as a bar i"

decreeing a specifie performance, yet that the Coiui

will in this (-tise regard it. by giving to the purcha-ci

compensation for the loss lie has sustained by the noi.

jierformance of the whole (Contract by the veiulor.

'• Mv opinion," said his Lordship, in conelusion,' ' i-

that the vendors being in default, the delay haviiii^

been occasioned by their not performing their pan ol

the <-ontract, are not fo exact from the purchaser tin

payment of interest until the time they showed a -ooil

title on their abstract : the ••llei t of that is to postp^ii'

the dav agreed on for the comiiletion <tf the contiart.

until tl' Ume when the vendors put themselves right.

and si. A their title to be good on the abstract.

The re .It '"refore is, thai until ihat time ih' iv

1 Mi .,1 |i. .'its. 1 M; . .V (i
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won I.I I. iio iliiii. 111(1 Id lie uiiulf liy llif \eai|i)r.-s tm

ihr [liiynUMt. illld tllOlVtnlT till' illltTrrtt, ullirli W.is t(

.-tiiriil ill till place mI that |iuyiui'iif
, liad not idii:

111 I'll to lull : it dill niii when tliev >lio\veditu u 141 >

Mtli', Illld imt lit'iort'.

", l'*15. The cax's at ('onmioii Law, ilL'rllllll'. t'lal Aii.ii. .-!,.,

i!ii' ixi-i'j)lioii ill a I harti'r-[)arty as to piiatc.-- will nut i\Au>n"
'

li,' li'jui to f\i :>ipt till' owners fVoiii li;d)ility, wlicri' tin' ,'11".?^,,,,.

^Iiip has falloii into lliti hands ui' jiiniirs hy the niaster's

iii'^ligi'iiiM',' and that u stipulation in a l)ill of ladiii'^

c u'tiiptiui^ the larrior Ironi liuUilityiii rcspcit of Icaka'^r

,iiiil l)roaka<j;e will yet not lOiiiprisc Icakai^c and iireakajri-

..luscd l>y his no^lii^omc or that <>{ his servants,'- sei'iii

111 furnish rloso analoi^ic^ with the derision in ]), Visnir

V. A I'i^iiih:' It is in fa<'t an instain c of the ,i;eneral

piiiiciplc, that no man shall take advanragc of his own

Willi! i,.

^ 1416. Still, the decision in /A' !'/'>//(, v. />« I'Ishu' sur\.

was au innovation, and the principles which it applied tioli-'nii-

\n londilions of the kind now under eonsiileration have

imt heoii accepted hy (,'o-ordiiiate authority' as sup

plaiitiiifi; the former rule of the ( 'ourt—which was and.

it i>. conceived, now is, that sinh conditions arc to have

I'ti'ict given to them aciording to the natural and literal

iiiraiiing of their words, except only where there is bad

faith, vexatious conduct, or gnws negligence ou the part

lit' the vendor, disentitling him, in the view of the

Cinut, to the benefit of the stipulation."

' .Vliliijll's I.;i\v 111' Meicliiint Ships .-idcr Jliicli v. I'oi/moir, St. j.ioii.

^tnii'il

liiir.ilh .

.i:,.i Saimu (14th ci.), CIO, f.29;

/'• liothschil'l V. l!->yiil Mail Steam

l\uket Co., 7 K.\. 7.!(>; '-'I L. -1. Kx.

'J I I).

mUlps V. C7.(r/,-, 'Ji! I.. .1. C. 1'.

1i:h.

1 Mac. A: Ci. XM\.

' >A(r«.'iH V. Hhakapear, 5 Do li.

M. X (i. ."ilT (varyiii<^ S. ('. IT IVuv.

.'K:\- WaUn-- V. f!h:.l::,;_ ], !!. 1

Cii. L'lM (S. f. ;!1 Boav. .V_>H). (.'(111-

Vi'iiil. 5'Jl,5'23,aiid Ihxiid, n v. /,.,,/

Falmonl/i, ii\. i>'2',i. In /tnhrtsuii \.

Su;!ton (I'J Ucav. .".(Ja), Lunl I.aii^-

ilalo M.H. diuiply obfvttl I^urd I'ot-

tciiham'H decUioii in De I'isni' v.

I>e I'isme, iihi sujiiit.

•' St. Ia'OII. Vend. 't'lW. Sou, tun.

Hubert V. Saliahiiiij und Y.i'i-li

li:t-hr„y C::., J.. !!. 2 !v; ;?^;! :

iii/ra, § MIS.
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Thi'rt'fore delay iirisinjj; from nioiv a.ruloiil, ni linm

.sfMucthiiiil wliidi tin- vt'iitlcr ruulil m>t Inivo n' nlcd

iij^aiuHt, or fnnii tlirtimUtuw ()»•< asiniicd l>y tin- .state n\'

the title, is not enoiif^h to cxeiiipt the purchaser fVum

tlie payment of intenst ii 'uch lasos, ovcii thoiiyh tlif

ilifHcnItii'S may 1k> such as to justify the pureha-er in

refusing to .omplete till they arc removed.' Iit<le,M|,

it may fairly be said tl-.at the insertion of sii. h a 'mi-

ditioii in a eontraet shows that the possibility of delav

arising on the vendor's, no less than on the purchaser'-,

part is from the tirst (tontouiplated by both parties,

and that there ean therefon- be no hardshii) on ilir

|.ur.haser in holdini,' him, subject oidy to the admitted

exceptions already mentioned, to the literal i-erforniaiKv

(if the (oudition.

§1417. In accordance with the rule stated in i!h'

last sec, Ion, it has been iidd thai the fact that a siilli

cient abstract is not delivered in time will n<.t depiiw

the vendor of the interest which he has stipulate.]

for ; so again iti a case where there was a condition of

the kind now under discussion, and delay arose frotn

.ircumstanees under which the Court's approbation

(which was necessary to the sale) was to be obtaii.-l.

and neither party was to blame, the vendors wore luLl

to be entitled to interest by force of the ccmditiMii.

although the interest greatly exceeded ilie amount of the

rents o\ the land :' and so where, there being a siniiln

-ondition in the contract, it became necessary, in or.ler

to make a good title, that a suit should be instituted u>

pro.-ure the rectification of the power und.'i which ih-

vendors sold, the purchaser was held bound to p.v

interest from the day nanieu for completion.*

V. lileidiii:, uhi xiijil'l.

- Ituirh/l V. Adiim^, 1- IWav. IT'i.

Sec also Cdicjie V. liiiketnH, I.'! IVav.

IJl ; l);jst>H V. Ilurnhij. t l)e O. ^SL Siu.

isl ; liV/.-ics V. Iliiih/, '_'t; I'hmx .
'. '!>

Tiirarl v. L'nr/),,,,, .'i Sin. X' 'iit.

:'.07.

!;<MV. r.'.'i.

^^'
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§ 1418. TlU' ( Ollilitinll o|icr.itrs (Veil W lllTC tilt' ilt'lliy

arisen from the uit nf (mkI, an iIk' ilalli of I he vciidor,'

iiml it applies, of eoiirsc, where the delay arises from

an uiiteiial)le olijectioii taken <>i\ the piirt of tlie piii

I baser.-

In /// /'»' Jiii^/i'>/-\\(>rf/niii/fi'ii (till/ i'li/u'ii'y Ciuitidi'/

ilie i-ouditious of sale spciitied eoita;!! circiimstanre.s

under which the puivhasi r was to he c.\emi)teil from

[laymeut, by way of interest, of anything Iieyond liank

ili'[ioait interest, one of the eireumstanies Ijeing " if the

delay of eonipletion shouhl arise from any eaiiM' other

than the neglct or default of the piirehaser." 'i"he

purchaser took an ohjeetion which \Yii4 ultimately

lie ided to he untenaljli; ; an<l it was held that, wliere

the Court decides that an ol-jection i> uiitenalile, it in

ctl'ect decides that it ought not to have Keen insisted

oil, and i-onsequently that the purchaser was in default

ill refusing (as he had) to complete till it wa> e(»inplied

with or removed.

§ 1419. Whether, where there is a (MHiditioii of this

kind, a purchaser can nevertheless exempt himself from

the payment of interest by -Tjeeial'v investing the

|iurchase-money, and giving •?'. vendor notii-e that it

has been thus appropriated to the purposes of the con-

ti'ait, seems to be at least doubtful.' On principle

lie Te seems no reason why a contract by A. to pay

interest to B. should be satisfied b\' A.'s placing the

money at interest with C, anil giving noti<-c of the

«87

1>. !;iv

friilil t< (

.>f <;<xi ui

iititi'iiabl.'

illiil- tiuu.

tioii liy

ilil'LiprU-

lioii of

plllrllilv.)-

IIIOIIOV,

' ll'innenniiii v. (.'larkf, .'! Drow.
'''"•-.

>t:rry V. Il'((/s/i, 18 lioav. 'yo'.K

AV Hai/lry- Wortliiii(ilfiii ninl

i:i,.:„-s Ciiitrtid, [IW.i] I Cli. i;-18;

:> I., .t. t'll.3;-.l.

' I'l'iapare De Vimne v. /)« I'isiiu,

1 Mac. & O. ;i3G, ai.d IVf/.v,s v.

//"•/, :jf! l!cav. fiHO, witli 1 1W/ ./»,.<

^. './.-,/..», I.. I!. 1 (;li., „K,t <>! [..

liOti, ami Lkiiiiiihj V. Ih utli rsni,, I

DcCl.vV Sm. (iS'J; 17 I,. J. (.li. S;

aiiil //( /(• Oviih mil/ y'irtvii, •">;>

\V. i;. X\'i. Seo, too, Jle li'ii/lei/-

Wcrt/iiiiiituH luid Viilitn'i Vuuunct,

[l!tO;i] 1 111. 04s ; 78 I,. .T. Ch. 3r.l,

where llieie was an express siijiuia-

tion in tlie ((iilract witli resjiect to

the deposit of [nurliase money at any
Iiank upon a ilfnusiT accniint ticarinM

iiitere-it.
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Willul
defniiit.

I Ml I. i:\T.\l. M.MTKllS.

,,„., {„ |.. i„ , /i;ie;i to Sln<,t/ul,l,' North .1. li. M

,hat the imivhurfei's ubligatiun to i^iy iutcrest w.is n.i

sati-^tica Kv liavin- tho m..u.'y stan.liug loaay at In-

hankers a.i.l giving noli.f ot this lart to the vcii.lm

In anothei -.>.•, however, Taron V.C. de-lared that ,

pui-.hftsor roul.l nut, umUi- .ir.unistiin. .a ot uimIii.

adav in . onsv.iuen. e of tlie vcn.loi's arts, l.c rciiui. I

to pay higher intoi'Odt than that aUowetl hy the bank ;ii

whi. h shi' ha.l depositca the pmchase-money.'

§ 1420. A voiv coninion—i)eihai>s nowadays tlir

.oniniourst foiiu of thi' .onaition ivhitive to ll..

payment of inteiest pr..viaes that it shall be paid h^

the puivhaser " if from any rausc whatever ,>fl>' r 'U'

wilful <lrfanlt .n, the rnrt „/ th.' rni<lor" the comphMim,

of 'the purehasc is aelayed beyond a speeitied aate
;
ai.l

the authorities as to what is wilful aefault within ihr

nieaniu" of su.h a eonaition are very numerous. " 'I li.

leault .it- the authorities,' saia Buekley J., in Be,n>.n s.

Stone,'
''

1 think is this : that by the wonl ' wdlul i-

meant that the venaor, being a free agent and n, a

position to do either one of two acts, ehooses to do •!..

„ne and not to do the other; and that 'default m

. ludes the ease where the vendor, owing to the punluiMi

the .luty to a<:t reasonably in all matters relating to

.ompletio 1. .Iocs an act in breach of that duty. Thr

vendor owes to the purchaser, among other things, th.

,h,tv of a. quaiuting himself with all the matenal ta.is:

and it will be a breach of his duty if, knowing ili''

fa.:ts, he eleet> to do all act whieh is not reasonable, nr

if he' ne-deets to aecjuaint himself with the facts, ;iimI

.•onscpiently do.s an art whi.-h is not reasonable '•

I :;.! ell. 1». :',Sti. N"ti' that in

tills rax- ilii' CMii.litioii was for I'iiv-

uU'Ut .•!' iiitcri'ht in ruM- <'f ili'lav

••frui.i any lanse uliatcvor i-xccpt

r ill- wilful ilolault or nf.'lctt .! tlie

Vtll'll'l'^."

-
Jie Miwhtvii <in<l lUlze'ii .

-T

Cli. 1>. .".55.

' [I'.iO-Jj 1 <.'h. lit |«. 'j:VJ ;
Tl i

.!

til. i;0; atTiiinca liy Stirling hhi

Co/.cna-Uaply L..t.I. O'^i""'''"'
''^ ''

lia. L..J. dissenting), [I W't'l i "

it«WriK^9l
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i- not iicioMsary to hIlow lIltlMltlOlllI I <I.>1 IV or wiltiil

i.li.-truitiou ; hut it is nt'ccssmy to -liow that the vciitlor

has coinmitti'il an a<'t ol dffault. Thi^ i-- uot siiti-itioil

liv shosviii}^ that hy mintako or ovi'r.-<i;^ht lio han ilmn'

-niiiethini; which he ought not, or has oinittnl to ihi

Mjini'thing whii;h he ought, to have ilonc." His [,oriI-

-hij) went on to llustrate the I'Tegoiiig propd^ition-

liy rt't'erring to the following cases, in the first three

of wliieh the vendor was, while, in the last tlirce hi'

w;[< not, hchl to have Ixen guilty ol wiltul detauli.

Thrrc was wilful tlefaull in /('< Y'liiiihi mul Hurst, ,n's

(''•iitniii,^ where the vendor went aliroa<l two days

lirtoio the date fixed tor coniidetinn, with the result

\\\\\\ he could not execute the cdnveyaricc lieeause lie

u.i- nut there to execute it : Ri llitliiHj uml }[, rfmi's

i'liifniel,' where the Vendor, knowing thai he had to

loiiipletf, relic<l u[)on a powur of utiorney, which was

iii~utfieicnt to cnaMc aiinthcr person to sign his name
fiT him; and in A'' W ilsmis mul Sfi'C' ii!<

( 'oiifnirt,^

wlirrc the vendor did not obtain admittau' cs to certiiin

(epyhnlds, so as to he in a position to complete at the

sp.citicd date. There was no wilful default in A'<

Li'ii'Idii ( 'or/HiiiifioN (iiiil Tiil'h-^' C'l'iif/iicf,* whfvc the

vendor erroneously descrihed his title to a portion of

the [iruperty ; in A' \\'o(ii/s anil Lnris Cuiifnii-f^^ a ease

ef an unknown defect of title ; or in Xcrth v. I'l ri'loil,''

:;l Cli. I>. nis. Tie -woti'.t. l!r Jlayhi/-\\'uril,iii[it:,i, aii'l (.'>J,fii':<

'
'i"iiii; wli.it is riat^uiiaWf mulcr tlii' ('"iitrad. [1'.m)!i] I Ch. tl Is, li.Vi-ii.'iS.

' ill uiiihlaiicfs," iiM'd by liowen L.J. - [18'J3] .5 C'li. :.'(j'.' ; t'ullowid lie

1:1 liiis case (at
J).

ITt), mejui iloinj; Karl of l^tiaijur'iiiini MaiJt^, [}>'•'.»'<]

«i;:it u ptrscii niiijht til ilu havini; 1 Cli. 'I'Mt; Ih ('uatiiinfltr-ihiieral

u :.m\ to his ri'latious to dtliers, Mn\ ami Cnhjau's Voiidact. [l!»Oti] I I. It.

'i ' !."t Miiri^cst any stamlaril l)asiHl 'JST, L'i'ti; atVirnit'cl, ib. 477. Soc,

II; «li:it a jiriideiit iii.-iip winiM lio toi>, He I'tlli/ aiid Jncuh's <'ui,tra<t,

i his i.wn protection. Kitlier a SO I,. T. 4.").

v,::,!i:r or a piircliaser umy, ttioii|^h ' [is;4] -"i (.'li.
." iii.

\'\u:'S rcasonalily for bis own pro- ' [IS'Jl] li I'li. ,)1.'4.

Ii' liin.lic ^..lliltyof abrivifli of iliitv. '' [ISHS]! Cb. l.".:!; [Is'.mlLMh.

.Hid I iiiseiiufutly of default, towards I'll.

till.' otliiT party to the contract. ^ [IS'.is] L' <;li. I'Js.

V. -1 V
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whor.- t'..M,.i<'stion l.einv' wh.'th.T tl..' .'onini.t iM.lu.lnl

•.,; ,,r'fJ an-.M. till" vv.i.lor unsu.rcsHli.lly r.-i.t.-.l il„.

nur.l..is..r.s .lain, to sp.MMti.' porfonn;....'... What h ,~ i.

ho lonk.Ml to in su.-l. ...H.'s is not u.-.M^anlv -.IHy. w.

tl„Mv wilful .l-tMiiU. I.ui w.is thr wilful .letault iln

Cfir-v/ •iiiisiin^ <if tlu" tloliy.

S; 1421. Ttw Conrl will ron^truo a .on.litinn ' .mi;

.1,;. timoVi-n.n whirh intcn-t i^ to run in .otn.... un,,

with another tixi..- the time for the .lehvcry ot U.

ah^tm.t ; so that where there is a .-onaition thai iln

al,stia.t shall he .hlive.e.l l.y u eertam .lay. hpI

inteivst shall heuiu to run from another an^l -nl

.,ucn1 .lav, an.l a perfeel al.stnn l is in tan m.

,Mivvr.«a "till aft.'r the tinv tixe.! for that i.ui,.o...

interest will not nin from the .lay spe.ihc.l in mu

hrhalf. hut from a .lav ^o huig after the a.tual .Miv^.y

of a p.'rfe.t ahstrart. as rlie -lay stipuhite.l tor tl„.

..ommen.'emont ..f interest was after the day stipula.i.l

f(.r the (h'livery of the al.stract.'

§ 1422. The amount on whi-h the punha-.T piv^

interest is the purchase-m.mey le-^ the .lei)nsii :
ami

this applies even where the .a.tion may havr 1. .i

ma.h- ne.essary hy the pur.haser's coiulu.'t.'

§ 1423. The venaor i.^ not, it seems, t^renenllv

liai.le to pay interest on the .lep.)sit, if the .•..n!i>

proceed.*

§ 1424. The rate of interest usually aUoWnl i

4 per .-ent.' Hut this, of eourse, may Ik- varied !

eontrait.*

In one -ase interest at the rate of 5 per .•cut. w,

gi.on, where the einumstan.es did uot justify tl

delay' in paying the money, the then Lord *'lii

I Uennett v. St„„r, [I'.iO'.'] 1 »h. ' St. Li-on. Vend. 524.

:it p. 'J.Sti; 71 L. J. <'li. 60 ;
[I'.t'Xi] i Calcra/t v. Hoebnck, 1 Vl-. Ji

I I'll. 50^. 221.

V "sf..r,vin V. Shak,p.ar, 5 I)e G. ";
^^^^^ ^ ^^.^^^^^^ ^,^.,^

M. & tl. 517, particularly i>.
o.!6. » „ .^ , , ,

» Bridye, v. }{ohin»on, 3 Mer. 694. Co., L. U. 20 Lq. 100, 1 14.

^i^m^mxtj^sm
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INiKllKST AM) KKNTS. f.'.l
I

Baiiiii (tiliiiii; l''>r IMiiim r M.U.) oltsiiviii-j;, " timl li'

liiul iilwav ll'CII lit tipilllllHI, t litit 11 |iai ty withiiultliii

mi) Mi'v from H p'T^Hii iiiiitlcil III it, oiiLjIit to |inv to

{K-r-^tiii ilui> iiijureil tlic iiilt'icsi wIikIi \u- ininln

li;ive iiiailc of it, if ii hud lici'ii jiaiil liffurc.

lhi> (lot'H lint apprar lo lie till' lillc ol tlir Ciiurt.

§ 1425.

ikii.^'
I

fail lliai a |tiiii liascr KIS

lit

lit'i'ii I'l 'Ii

notit l»v lii^ iiiniicv whilst ii i- lit his risk HI' lui^

aiiil lio in lialili' to iiirorc~i, is no uriaiiul for im rcasiii'^

the lato of intirr.st [)ayal»h' to the M'liilor.'

sj 1426. Whi'iii'Vrr a punha-^er has to pav iiitt'ic^t to in omo

thi' viinh>r, he is entitled, on miikin'4; the puyiiieiit, to

.Iciliiii the iiiiiiine tax mi the aiiioiini of the interest.*

>! 1427. The vendor in icceipr of tt'iiant'.s rents is wimt

i^eiieially ehaf^ed niilywith the rents he has ipeeived, ^,M,(l .1 h

lull ho may, under eiTtiiii liriumstaines, lie iharged ^v.'l't^^"

with ilio>e which without his wilful neuleit ur default

he iniuht have rei-ejved.^

§ 1428. In a ease liefore IMumer .M.U. the vendor v. ni,.,

\va> .so ehari,^'d, where rhi' eireumstatn-es whit-h justitieiKnifoutin-

this rharge a[)[iear to have been the faefs that the
",[,(^J|'|j'

lent- had lieeii allowed to run in iirrear, and that it

WHS tlirough the vendor's fault that the [lUii haser vva.s

mil alili^ safely to take pos.se.ssion.' But in a eii.se

wheie til ' Vendor was simil.irly ehaiifed liy Lord

Itiiiiiilly .Nl.R., the judi»iiiei\t was rever.sed, on appeal,

liy Knight Brui-e and 'i'nnier L..F.I., who deejded that,

ill the aliseine of speeial cireumstaiiecs, the vendor

will not lie eharged with the rents wiiieh he niiglit

have reeeived without wilful default, and that he will

not lie sultjeeteJ to any inquiry utile-- there he

' liKniell V. Ilrouu, 1 .1. \- W. at citod in/ni, § 1 17.3.

1'. IT.").
' Aclaml v. dnh/nrd, 'J Mail. •-'<

:

- St. Lcoii. Vciiil. .")28. Phillips v. .Si7iv.t<er, I.. I!. 8 Cii. 1 Tli

;

Ach;d V. (hiiiford, •_' >ra.l. 28. Milo„e v. //t/is/i.iic,--",! L. IJ. !r.3J'J
;

' Sec/)>T Malius V.C. in Crane v. St'ton (6th ed.), '."_'47.

Ai///i«, L. It. « Eq. at p. 3;!.'>. Sw, " "'"

t ', Ikbh V. liunny, 1 K. & J. 21';, 30.

" WHson V. Claphaiu, 1 J. & W.

.^BB!?mi'!ef^3»?*jss*'.ws:riXfsss3aae^Mi3ma'^^ * ^njpm
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INCIDENIAI, MATTKltS.

tviat-tJ..' that h.' liUH in hi.iuc way a. |..l ..tlnivM-

tlittii ii prii<l«iit owiKT would hilV.! <l«.in .'

§ 1429. Tlif v.'ii<l..r 111 irnH'-Hsion in ili.ivr.uv i,..-,

ftH has suin.tiiii.'H Ikm n sai.l, in tlu iM..iii..i. uC a :.nl,ii

at CoinmoM Uw to tli- |.uivh.iH.T ;
for su.li a l-uil.tl

is aii.Hwemblc uot only for his a. tual iv, ripts, hi.t t..i

what hr mi«ht hav.' ina.h- of tin- laii.ls without i,i

wilful ilcfault.'

§ 1430. Ina.siuu.h ixH the ..utRoiiiji^ ot an .-t ,!

virtually ivpns.nt thr (or part of th,-) .litl.iv,..

l)ctwe.-n thr -^io.h.s aii.l the n.t nuts and may a.'-il

in.rly he r.Sinlr.l as in.lu-l.Ml in the fun.i.r, ;l.r

lial.i'lily to .li-liiir«o them i^ it i^ roiKMiv.-.l, in 'l..'

ahsen-e of stipulation, in.ia.nl to aii.l .•..nt.Tmiii.m-

with th." ri-ht to iv..-iv.- Ill- rnits. In a caM. uhr.^

,lu. .•,onaiti..ns ..f .sale ..f loas..h..l.ls .tipulalf.l .li.i .11

..utu'oinii.s up to the .lay ..f .onipl.tion shoul.l Lf .Ir,,,.,!

l,y the v.'n.l..r.H, it wa^ h.'l.l tiiat an apiKU'lioni'd I'^i'.

from tlu- (luaiter-aay last pn-.^ainj,' f) tli.' .lay M
.ompl.'tion, of th.' c-uncnt -rioun.l-niit wu.-s an oiit<;..iuo

within th.- meaning of the .'oiKlition, aii.l must 1..- [mi i

„r allowea to the piir.iuus.r l.y the veii.lois.*

§ 1431. If. iift.'r the eontra.t, aiul l».'fon" tli.' |iiu-

rhaser takes, .-r ought t.. take, possession, any
1

-

t..ri..ration take pla.-.- l.y the e.-iuluct ot the v. n

or his tenants, he will h.- aceountubl.' f.>r it lo tu.

pur.-lias,-r.* "He is imt entith'.l to treat the .mU.

' Shi.wii, V. Sluikspfiii; IT Ufiiv.

•Jt;7; S. »'. ,. I>r <i. M. >V »;. ."ilT.

SoeiiUo lloirrll V. //. /'.'J My.&

Cr. 47s, i"i'l <'onil':ni' ^'. l.i''>ii-

Veu.l. .".19.

i Co. l.itt. 17'.;, i>. nl.-tUr V.

//(.rnf, Willi-H, 'JOS.

' Lawps V. (iil>s;H, '.. H. 1 l''!-

135. C'f. Hi /•'<«'"» »• /•"•"' /'""'""

Uailuay Cn., IH W. K. l.V.t ;
ami B. e

further, iis to ..utt;.nii;!S, Canodui v.

.sAar,, CM Beav. :,ii, W), cii«<l >npru. Sees too. Counter v. Macrh-r.

§ 14.37
i
MiJgley v. CV;./x>ct, 4 Kx. Moo. P. C. C. HH; suy.nr, §

.'l-.

p. ;;i);.; 40 I,.
'1'. sTO (clim^. i

iiai>rMVi;iiieiit of utrift) ;
Tn''-

ir!/),«.,[lS',l7] 1 0- 1<- "' (•Vl.rl,^.

,,f ,i,>m(>litioii); lltml.l v. /'.Ji;

[I'.KM.t] 1 I'h. LMl (cnst of lilM,

iiui.-ann.) -.
/•'« lU'ihett •>/../ /.,

.

Co»<.a.-f,[l;>0-']-J<'l.. ^it p. '-!•
.

L. .I.t'h.ov)S; atlirtoc.l,t'. A , 1

'>'•

1 CI.. 2H7; .J I,. .I.'.'li. -J-io.

' t'wlti V. /'..i.-or..

/y;-:,
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DF.lKUinitATU'N. C>'^^

,i> )ii~ iwii. If III' wilfully i|imiii;;»'.>* or iiijun -- if, lu^ ih

ll;ili|i' In tin- |»Un il:lM'|' ; ai|<l lUKI'i' tliall thill. Ill' it liilltlf

It lir line- II. >i likkf rfii-<i»iiHliii' I ftri' 'tf it." ' Aii'l thiM

liiliiiity niiiy Ik- <iiIi)|c-< <l l>y action, <viii uft-r ti fon-

vi'vuiii '• iiiinl»' ill itjnomii' !• of tlic fm t-^.^

ij 1432. WluMv .1 piir.luM.T ha.l pai-l hi- limlPV r^r,^n>.;,
•' ' ' " V. I ail

into {'iiiirt iiiplir 111! nnlcr, ainl was ln'M ciititlrd to ./wm.

.uiiipi'ii-atioii for ilitirioratioii, wliirli li.ul t.ikiii plact'

wliili' tlic vendors ii'taiiH'il jKWSo^'.Hioii, lie wa.s allowed

ihr amoiiiii out of lii.H |nirelia-t'-inoiiey, with iiiteiiMt

.ir I per eent., and the <.!,st.H of ail i-siie Id iisitM'tain

fill .iiiiouiit of daiuaj^*'.

^1433. A'^aiii. where veiidor.s iii-istod on eniitinuitig ^'t ofl

III iMis.^e-sion jiendin^ rertaiii dispute^, and allowutl the iiit.r.»t.

l.i"|ie;rv to fall into a state of di!a|iidation. Lord Sellioriio

,ill"\vi d the |>urihaser to set off a^iain.st the interent {Niy-

,il.|e liv him the amount of rent whieh the veinlors mi<,dit.

lull for their wilful nc^dcet and default, liavi' received,

Mild al.so the amount of the deterioration.'

^1434. in another ea>e, where the nuieha.ser "•"''"•
'

\ I \
lilt loll 1)V

(iihiiiititf) alleircd that the veiulors (defendants) liad v.n.iorh'

-Hire the date ..f the cniiiraet let the property (an oil

iihII, with plant and maihinery) I" third jiaities, and

tli.ii the plant was ilaily Keing deteriorated and worn

uui h\ the improper user thereof liy the dci'ei'.daiit.s'

'-Hints, it wa- held that the plaintitl' wa^^ entitled to

ili'iuvcry from the defendants of the names of the

lici-ions to whom, and the term for which, the property

iiiid hcen let.^

>^ J435. The vciidnr'> aec.mntahility for deterioration J^<Jty
^

iui-cs out of his r(, list nut ive trusteeship" for the pur- to niet

'ha-ir. Theivfnre, if the vendor of a farm suliject to

fn JcKwl M.li. in iy<'i[ilii V. 5;!'\

/.'/.(/(/.«, 'J Cli. D. at II. .">ii7. ' riiiUii^s v. Silcesttr, L. l!. H Hi.

• ''lark>- V. lluthu::, [ISiU] 'J Q. B. 17;).

t'l''- ^'t. Vuniiully w Kmtiiiij(S'i.-), • Dijuii v. t'rusir, Ij. li. - Kit.

M'o.l] 1 I. H. :\-M. 4;,7.

l-'trynson V, TiitliiKiii, I Sim <• See •m//»(i, § 13'.i."i.

of
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cot IVCIPKNTAI MATTins.

V.iiilor

'.Mirkiiii:

mint'.

I'.'i.riu-

rali.iM

fioniL' h\

ii Vfiiilv ti'iiain'V fimlx mil kimw-, lufon- ih. il ^

lor t i>m|ilftinii anivt'H, iliat it will U im|">-'<il'l' '

i'oiii|i|rti> i>ii llial <tay, illul tlial tli>' t*'iiaiir\ \\<||

ilfti'liiuiM' lM'r.>ri' intiial rinii|»l« li'iii, ilicii, ma inn h

11^ il iH hi-t 'liitv. a-t a iiii-iri- Im ilu- piiri li.i-ci
.
]>

ki'r|i thi> |»rii|Hii\ III a |iii>|»ir f*i:iir i>l rultivat mil, ii.

uii;,'lil i<i nlci il nil a vaily tiimii'V uiiIi-m ilir

iiui' lia-nr, U'liii; a-k<<l vvlini In- wi-lif.-* in Im- iImi'

1' willing to run iln ri>k ol n liiinjj uiiht, n.'l will

yiiamiitt'i' ilif vcinl')!- a'jaiii'l any Iohm liiai inay.niM

i<> liiiii ill Misi I lie imiTliasi' >i>>v* uH".'

On ilir -iiiiic |ii iiiciplf, if at tlu' ilalf ol a ii>nitM!

tor N.iit (it nal c-tali' ilir |>p>|»iity in in •Miii|iati>iii •!

a I'lianl. lln' piin liasor is, ;.'i'in'i'ally -pcakiii;.', riilii ! 1

Im liivi' tlic |irii|ifriv pn -I'iNr.l priiilini,' ' "iii|ikiiiiii m

II- cxistiiii' siati', and tin vriKlur nut only wniilil u><[

Iff fniiil''!, au'aiiiMi thf puri'liast r'.^ wiMli, lu ilcicniiin.

til.' it'imm V, I'lit als.i. it hr ilnl s.i (Icli'rmini' ii, \\"uM

III' lialilc Id till' pnr<Iii-ir lui any n.-^ultinu \i'-i. \u

tact, a> iMiwriMi vciiiIkI' ari puri-ha.-'t'r, ilic p'lwii- .>i

tlio viMul'ir to a<i a-< owner of tlic propcrfy, aii'l ('-•',,

(///(/) to I'lianu"' t'liaiit-* or lio|iliii<;s, an- .siij'-pMMlr.l

'_ft'iu'rally |M'iiiliii'4 cnmpU'tion of the pitnliasi'.

^ 1436. In a ra.'^c llial . ainc licfoiv tin I'liw

Cnlllli il. till' Vrialoi of a roal iniiif, liaviii;!,', 'lurni-

(li'la\ ot' • uiiiplftii-n. wniki'i! llir mint' lor his ..>m,

hcnctil. WIS lii'M liouiid III pay i<> tlic pun lia.soi iIm

value /" ^''" nii'innli ol the eoal taken. /.'
. itn inaik' i

V;i|ue at I III' piai e where it Uas to lie xild, |es- til-

I'u^is -it -rViiiii'4 il and liikiiij; il tVoiii the niiie i"

that phiee.'

1^1437. On ihe oih'-r hand, liie pureh,i>er will

have to hear the |o-s Iri'in deterioration in the lolli'^wnu

I'. -I'i'.', -li'i. fH'i-', >"". M'tii'iii: V. Iini'i-i, V. /'lAi/.s _•,! W. i,, TT'i,

//. „.«/i'(»c, '.".M,. R. Ir. .^.V.'. folii.wiu^ ti,i' |.riu.'i|.|.' .'I' ./»"/"! ».

- H.iffti/ V. .-><:hi>flel'l, [Is'.iTj 1
(

'ii. \'tri„„, I, K. i; I |,, 7 IJ.



DJrrKHUHiATmN. fl'Ji

,'il<*f« Kirnf, wh.'iv it .H«ia«s at'lii- ill' tiiiK' al win.

Iif itu;.'hf t'l luivi- ttik''ii [mH^ftHfU.

!; 1488 H«>i<iii< llv. wh.r.' It .K"„iH .luring tlir |»nna ww
Wlli'll ill-' V' ll'l'f IH III lH»-.M.MSl.llt liiit 1-t ill" n'Hiill .

Ill (K

Ion, I. lit

it' ,icf| liMii vviihniii til.' t'lUili "f ih.' v.'ii.lur: >*• tluil i.l,

.vli.iv .luriiiv' ilii^ i>eii.».l till' voii-l.H WHS III.OIIH..III.I1.

,t Ml. li ;iii :i.. i.l.'iit, .•.,iu|,.'ll--.l I" .Np-ii.l mnn-y .'II .>r

i„ irHjH'.i of ill.' |.r..i..ii>. -i-* ill HlL-riii.- 11 i»l>, "T

l.lll^ll Wlll.ll llM.l l.lll.ll "II •' II'I^IiIh'III -i

r III. •Mil!' nil

.11.11' It V, tl If Mil' I'll vvft.-< Ik •iitili.-'l I" ii'iV'' tlllH

i.|i ii.

th.

I l.y til.' piiivliat. r : Imt iln'

»

''>iiit ivfii-.l t-. iimki-

|.iiivlia>.T pay ill' .-sp'ii-^ "t a lI-ivihc i.mIi.'

Mi.i.r ill r.'laM.in d llf ivi»:m-, tli'-H'^li »'•'" '''"l '•''«'"

|.i,.|H'r I'll ill'' prot.'ti.'ii "I til'- tiii-'t"'"^ "I ''>^ 'tllt'V

>,,. tM.i, HI all In-ll ill-f. W

...iiir.i.i .iii'l .•'•iivcviiii.'

li.T.', ill til.' iiit'rv.il IkI \v«'t'ii

l.'l. ri.)lMti"ii was fiiu- 'l

iiiimitte.l liy [.
r-*"ii- uiikii'iwii,

Ciuit il.'.liii.'l !«• ullnw any .''iiii|m'Ii-<iiii'Hi t" ilf
luali'iKiH 111)1111' < 'I

piir.liastT.

rii.'i'c the .i.-i.'ii..niti"ii i^ 'lu'* ''»!;;;.' 'I'lrr!il*8»- Tliir.llv, wli.Tc the .l.-t.'n..niti"ii w .lu.' "> I,™;;
,.' pur.lius.i' hiiu^"lf, th.' loss must lall uii iiiiii. '•"'"^''

;;;,'^|;;;,^,,

.1 ill iMWHOsMi.iii. Tims, wh'iv u i.ur.liasor a,i,'r.'.Ml

tlUl.

lii'.lh, wli.Tc tilt; .Ift'Ti'M

th.' pur.
'

iioi ill p

Willi a t.'iiaii! ..f th.' .Stat.' thai Ik' sIlmiLI '^'ivf iij. p"s-

--i..!i if th.' piiV'liaier ha.l a '•uiiv.yaii''' l»y a ..itaiii

mil.', aii'l tin- t.'iiaiit. iiiirti-ciisiniiii^ lli'' aunrmoul, '^av.;

!i|. p.isrt.'ssi.i|, th.Mii^li till' puri'lias.'i' ha. I ii.'t tin- cmi-

v.yaii.r; the piinhasiT was li.-l.l l" Im" tl>'' innocent

rails.' i.f tin- iiiis.hi.'f. an. I s.i I'.spoiisiliK' f-.r the deterio-

laii.iii whi'li result'''!.'

5i 1440 The eas.'.s whi'li arise wher«' the vii.h'r is Wu.ior

liim.self ill iicrs'iual ...lUpatioii of the estate corre.s|M»ii'l ......upa

with those where he i.s in receipt '.f the rents, except

tiiHt. instead of having to pay over the reut> reeeiveil

Hinl^s V. LtHil Huk'^f'U, - !^"-

• • t \r . . . Ill M'lii
: .li;.i"*il;. v. .t-:;.',*.*, -i I'r-;*. —
Uii>«it*iiH V. SMtoii, I'J Heav.

' lU .Si/'if /(';/•< l-'.'tiilr,-^:-. I.. U. Ir.

» 11,1, h.id V. I'mii-r, I Mii't. •''-•

. ..HTJ -.-t«._'i.«r



6tfd IM IK^.N lAI. MM riUH.

liMin ..ih.T-, lu- will luiv.- iM jKiy to iV |.ur. Im-.r ,,m

.H, iipaiHMi Mil I" '•«• f« "I>"ii ''"• '•'*'"•'. I'i'ii-

h

111 . i\ iii.» iiihh'hi hi rt'tiiiii

% 1441 111 }/<h>-f-tif-n. /,'ii>lir>i>f Co. V. It.liii. lie

'•'""•"'• ...iiti.i.i hnviiii' -ii|.iilnt<'.l ilmi, fVoiii i u- 'lay iiiin I

/v/fu, tor . oiupl. iinii. til' piinhiiMi mIiouI'I iin'ivi- il

r.iim iiift |M..rn',' llf v.ii.lorH, r. 111111111114 m o. .ui.ai,.!,

ofth. pro|MTty iitl-r lliat -hiy, w.-iv li.M iHtuifl i- y>\

H r.iii o. . iipiiiioii r. Ill |..r ill.' lilt' rvi»l wliirli tli|. 1

IhIoic ilif |iunlia'«' Win fonipl' Iftl.

Ihir.li.-.r ?) 1442. No sllrll .m . l||»at lo|l rcUl, lloW<VlT, Will in

"''"'"""
iillowi'.l wlinr ill.' piir- liuM'i oii-lil UimI. 1 lli.'.oiiiM '

to hnvf iiiktii iMt-rtiHii.di, jiii'l iht' \<ii'loi li.iH ..iiitiiiii'l

ill |M»-.Ht'.-«ioii ohlv liv niisoii ol till' piirrlm.Hir H wr.ii.'

ilolllU'.

In^Ulu.
;i
1443. TliUrt. wli.i-.' ilii' proi'triy (a hi\fin) w i«

iM.upit"! Ii\ ill.' v.ii'loi, ;i lii.iis.il vi'limll'T lor ilr

piUjMiMi'- ot 111- liiHiii. .•«,•<, .iihI till' pun lia«ii-, :» r.iil«.iy

folllp.lllV, h.lVIIIJ,' llia'lt' .1. r.iiilt ill p.lMllflll of tl,.'

pill. his. -iiioihv 'III till' 'Uy iitiiiu'.l tor . .unpli'lioii, lii'

v.mlor ..iiiiiiiiiiil ill.- liiHiiH'.i.s on hi- ow n licli.-ilf, 1. r

uinlfl ;;iViit iiicoiiv.'infii' '', all his arraii^iiiiciiH li.ivinu

iic< I'.xsai'iK' to Ih> iiia<|i' .siilijc. t to il ii'iniiiiatioii .11

pavtiniii ot' till' punlia.H.-iiioiiiy. it was li. 1.1 tlmt tK.

I'liiiliascrs Wire ii.ii ciititlcl lo any allowaii'.- I>y w iv

ot iipaiioii rt'iil.'

1, ,,,,„„ §1444. Wlicio till' Coiiri ti.\.'.s an o.-.u[iati.Mi rcii! '>

",',","'""' h. iiaiil l>v 'In- vrinlor, li.' will, it >.'Oiu.s. \>v allow. .! 1..

iIimIiicI til.' iii.-oiiii' ta\ on it a,-* a " j'l-t allowaii. « ;
i'li!

the Court will not in-, rt any cvpros.^ pi.ivi.sioii on tii'

jLiiiii in till' jinloiin'iii.'

I

l>,i,r \ l/inyir.ir,, lo V.-. Tk),".. ' /.././"" v. I/. /,.,/,./.(.(,. /./. '.(

- J 1,1. II. IV 1-!'; :llli:! :.•.!, ill. '„., 1.. H. .-, I'll. Tji;.

;;,- >l.tiii'iii \. ^/,.i/, 1/K'l/-, ' I '• '',

' lhll.li. V. '.;»,.: lli^ -. IT" lsl. >•• 'V <i. '''l".
'-'•

._ ^



•t. 'i^jtifoiiA^: r^

INir.HFJil AND IlK.NTH. .y?

II, \\ hi I • fill jtUi ill<l'" I 11 Hi Jliis.ti-lih'll,

^ 1446. il r'>ll<>v\- rrniti till' |iiiiit ipli'H ,)|i*>ti>ly Httii.il

iiihl ilHiti"<l III till'* iliapt<r tliai },'i'iiiriill\ .
ii. 'Ih'

,il.t.ii-i' lit -tipuiiiimii, 11 piinliHHi'i III [Ht..i--.i((ii III tin-

i-lili- whl'h i- ill'' -^llli)!'" t llllillfl 111 tin- rulillil"! llUI>t

|ii\ iiiti |i -! 'Ml til' unp.iitl |iiitiliu-i> iniitifv li'iiu iIk

tiiiif wlt'ii lin |><i--i'H-ii«>ii iiihI- r ill'' 'i'litr.i'i iiiuiim im ' <l

iihiil iMiiipli'li'Mi.'

t » ml.

1^ 1446. Till- i-iil- tli.ii ill.'
1

III. iDi-i r III jMi-MH-idi 1

I p.iii "1 ill pill'

i

IlilHf-hiill p.iy iiiii'it' ' oil til'' iiiipiii'l
1

iiiMiiiV will I"' applii'<l I"."' II ill 'MM'- wIhto th'' delay

.III-.- fi'Mii I 111- II' >;l'' I "t ill'- vi'ii'loi. iiii'l tin- piii'liiM-r

i.a.1% ..t

.|,r|.l.

s.-,,.l..

Ill Ik''* III) .niilil pl'illl "lit .1 th" l.ili'l.' "Th

.km.; p"-»-t"-*i'Mi," -iinl liraiit M.l!., 'is an iiiipli'd

.'iii'iiHiii III p.iy ml' n ^1 : ti>r -11 aliHin'il an a'Ti't'inrni

a- iliiii a piiirlia'*i|- i- I" nrt'ivt' tln' I'liH aii'l |ir'tlii-

Ni will. Il lie lla•^ ll'i li'f»al till'', all'l ill'' Vfll'lnr l- iml In

liavf intcri'M, a- 111- lia- no l'';,'al tnlf I" th'' nn'my, '.in

11. M'f Im' itiiplii'il.

^ 1447. .\""riliii^lv wliiTf a punlii-'' was t'> 1 niii- ' li..

pi. i.'.l I y a j,'iv'M <l,iy. wln'H tli<' piii'lia-.' i \sa-< lu I I.IVf

|Mi-H. H-ion. anil it wa- pfivi'l''! that, it' t'luiii any laii.sf

wiiii. V. r the piinli i-ti'-nii'ii' y -li"iil'l H"! '"' iIk'ii paiil,

III'' punliu-rr -li.iilil pay int'Ti'-i, aii'l a di'l.iy ot >ix

Ml. mill- w.i.-i Ki'M.-iiiiii''!, I>ul inii'ii-iiiily, l»y tin' vcnilur

ill ip.t .1. liv' rini: pmpor ali.stnuH, In- was put lu his

li'tion I') pav intfrist or j^iv.- up tin' nuts, tlniUj^l

:.| r.-.M.

Il'.tll'l hail bi'i'ii 1,'ivcii lt\ til'' pun liasi r that tin' iiionry

W.I- iviii'' mil'

ve mi/tri, 5 l.'.'l'.l; .111.

/.-.,, I'J Vot. at p. •.

yhchi-r ISnlliinl v. ^>,n>t, \:, ( h. I>. VSl

'; Hilda lUrr,/,'!,! v. ''.i/7„. [i:">'j 'J I. 1(.

^. /...,-/ y^,A./.y, .' sw. at |.. •-'.:';•, .u:, :ii'.'.

V'.i(' 1. .%'(«• Out C'o.v. (Iiiuii, \V. N.

Il.ll I .. wi. ..// 1"
rlwly. .A-.., IJ V.-. .,1

I . \>. rjj.
I'l'-

t'hltlyn V. ('<iikft\ \'l V( i'uH-l,i V. llnhwrll, l'. IU.,v. l-.'l.
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li i

I

; I

im'r.'a"i,.« tilt- .oi.tra.t i-rovLlcl that llu- i-uichusorH .shouM [.ay

iuioU,' intercut oil the pmrlmst-inoiicy at 1 ihtlciU. f'n'iii tin

liim- of their takin,-,' possession until the 1st of .Inly,

IS.-^S (the .lay for .ompletion), at .') per cent, from tin-

last inentiouea date until tlu' l>l of January, IMV.t.

•uul afterwards at H per <ent. until payment, with a

proviso that tlic purchasers sliouM not 1)C eiititle.l to

withhoi.l payment of the prrehuse-nK ney ui-on payiii-

imprest at the hij^her rates. The j-urehasers took po-

>ession before the' eml of IHJ?, hut, without any niis-

ciaUiet on the veiiilor's part, eomplel ion ilid not take

pk,e until 18(M. His Lordship held that the stipula-

tion for the payment of iatcre>t at the rate of 8 pn'

eeiit. wa> a separate and distinn eontraet whieh the

puirliasers wtTc hound to {.erforni, and not, as they

.-..ntended, in the nature of a penalty to .^ceure the

r,,mpletion of the pur.lia-e within a reasonahle time.

The ease well illustrates the prin<iple that stii.ul.slion^

of this kind will have etVeet .uiven to them aeeordiii;^

to their natural meaning.-

§ 1449. .Vgaiii where a pureha.>er under a demv

aceepted possession, and on a report of an ohjeru-n

returned possession, he was ordered to pay inteiv-i

fn.ni the time at whieh he took possession, or at wIikIi

a title was shown under which he might safely have

done .so, and even for the time during whi.-h he return..!

liie possession.

PurcU>. §1450. But where a purehaser had heen h^t wu>

','ro"r?ut-i
po-isossion a. iIk.' intended time f(.r eompletioii, an'l

.v.idiiotirc
.jfjpj,^^..,j.j]^^ (litheulties having without any fault on lu-

part arisen to delay eompletioii, paid the punlia--

money into a separate aeeoimt at a hank, and uavc

noti.e to the venth)rs tli. the ir.oiiey was apiiropriaiee.

I'os.-.e-i-

tioii ii'-

turucd.

' Hubert V. .'yilisliiir!/ ""<^ Yvvil

Hailway V»., I.. 1:. '.: Eq. 2i:i.

- Soo siijii'i, * 141ti.

• ]!iiil,s V. Lonl liukrhi). -J S\v.

L:"J2. ^w :iImi .Ul.-iiiii. V. I'ini-'-

rliiml,, 11! Sim. 'Jit.



INl'ERKST AN1> RENTS.

to tlio purposes of the <()iitia<t, aii«l that lie was iviidy

t(. .omplete; Lord Uomilly MM Md that h.' wu^ not

, hargoal.lc with interest after the date of his iK.ti. .•, hut

must" pay to the vendors any interest he hu<l rereived

from the hank in resjH-. t of the sum paid in.'

§ 1461. For where tlie punhaser in possession inake.s

any profit on any part iff the appropriated purdiase-

nioney, he is diseharge<l from the payment of intenst

only in respeet of the pmvliase-nioucy on which he

has made no interest. Thus where a purchaser, on

cntcrinir into possession, i>aid the money into his

hankers, and gave the ven(h»r notice that he wa- ready

tu invest in such manner a> the vendor ahouM reijuire ;

and during the investigation of the title kept a hahince

at his banker's e(iual to the purcthase-money, except on

four days, when it was a litth- h-ss ; Leech V.C. said it

was (lear that the piucliaser hati mad • ome profit with

the money, " first, because his balance was in a small

decree and for a few days reilueed below the amount of

the purchase-money, but principally because the [turehase-

uioiiey 8Ui)i>lied the place uf that balain e which hemu>t

otherwise have maintained at his banker's: " he there-

fore directed an inquiry as to the average balance which

the purchaser had maintained at his banker'.- for the

three years preceding the purchase, and the average

balaiiee during the period of the investigation of the

tii.e, and declared that in res[)cct of the diflference

between those balances he was not chargeable with

interest on his purchase-money."

§1452. So strt)ngly does the Court hold to this

principle, that a purchaser in possession shall pay

interest on thi' unpaid purchase-money, that it will

look at any contract which appear- to preve

699
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priiiti'd
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^'b:l^.l

fro . 1-

teiu.

'

' KenhtiU! V. Ktixliuu; L. 1!. U Lord St. Leonards duiibu-d the eor-

lii). i'li'i. Distiiij^iiish lUcl^eHHcn v.

:;-, St. Levi!. Vei:::. M'-.

iViiiter V. Jiladts, -J S. & S. 3M. Vend. .M t.

reitne^-i nt' this decision. St. Leon.
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INCIDENTAL MATTEUS.

iippli-ation of thir* rulf by the light «>f this gpnfi;i!

l>riii.iplc of justice, aud, it sci'ins, refuse execution of

it wliere it grossly violates this i)nn<iple : for " .1 ('<>uit

of Ivjuity intt'ijioses only aicording to <onacieii«'e.'

§ 1468. So that where a eontrait stipulated that

the interest ou the remainder of the punlmsc-uionty

should not conuneuie till Lady-day next, in <ase the

title should l»e perfected and the assurances executed

at that time; and if not, then should coranieu<e nn

the cxc'Ution of such assurances; and the purchn-er

was let into possession under u stipulation in the eon-

trad to that eflect, but the assurames were not exe-

cuted for forty years; the House of Lords held that

the purchaser's exemption from interest, though }iei-

missible if the contract had been speedily exeeuted.

would not, under su<h < iicumstaniea and with sueli

length of time, l>e enforced by a Court of Etiuity.^

§ 1454. In an Irish ease, the purchaser, who had

been alloweil to go into possession without paying the

purchase-money, and had afterwards been forcibly dis-

possessed, sued for specific performance and damages.

He was charged with interest for the period duiinu

whiih he was in possession, and, as from the time

when the vendor retook pos-se.ssiou, interest was not

charged against the purchaser nor the rents against rln'

vendor ; ami no damages were given.^

§ 1455. Where a corporation, acting under some

special A« t of Parliament incorporating the Lau'ls

Clau.ses Act, 184J, takes posse.ssion of land by virtue

of its statutory powers before the price has been a-iei-

tained, the vendor is generally entitled to interest on

the purchase or et)ni[»ensatioii moneys from the date

of the taking possession.*

' Pir Lord St. Leiiiiards in Ilirrh

V. J<,y, :; II. L. C. at p. O'.IS.

= lUrrh V. ,%, 3 !l. L. C. 565.

' •/iihiisluu V. Juhiifitoii, I. It.
''>

Y.i\. ;!2S.

' /i'/i(/.s V. I)(iri- ViiUty liaihcivj

(..., L. U. li» Kit. 1)3; Firll, v. Mil-

/,,,>/ Vnilmoi C"., L, H. 20 V<\- li">.

In Jli I'iggott and Great Wisltnt

Itaihiay Co., 18 Cli. D. 146. S. c
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8 1466. But in a fane where a loral Board <om- Price »-

puUorily purrhaaod laiuls whi<h were subjeit to i,y vor.ii. t

tenan.if.s, aiul the pri«e of the laiuHoriW [vendorH']
"''"''•

interest was aniertivined l)y the verdi<t of a jury, the

Court held that interest was puyahlc by the purchasers

from the date of the vordi<t, notwithstanding that they

could not and did not obtain actual possession of the

property for some timo afterwards ; but it was at the

>ame time held that, if the vendors had received any

n uts since the verdict, the amount of those rents would

be deducted from the interest.' This . ase was doubted

by Jessel M.R.,' and certainly seems to require re.on-

sideration.

S 1457. In one ca.se, where the punha.ser had been Ocovipa

Id into possession under the contract, and objected to

the title, he \\a3 allowed to remain iu pos.session on

[.aynient of an occupation rent : but tht: case .seems to

have been one of arrangement, not of strict right.

'

§ 1458. In sales of reversionary estates, the purcha.^er in >.iic-

"J
. . of rc\iT-

caunot, of course, be let into actual possession or receipt si..M.iiy

of tiie [irofits of the estate purchased. It becomes,
'""'''"•

therefore, necessary to imjuire from what period he is

In be treated a.H if he were in possession, so as to

render him liable to the payment of interest on his

unpaid purchase-money : for the wearing away of the

lives, or of the time after which the reversion will vest

in p(is.se.s.sion, is justly considered eijuivalent to posses-

rii.)n, and as creating in the purchaser a liability to pay

interest.*

Ills.) Ue Shaw and Corporation of liailimy Ok, IS \V. 11. IJl
;

Jl

llirminghnm, 27 Cb. U. 614 ; ami cf. I.. T. N. S. 17.

Flrtditr V. Lancashire am! Yorkshire

Iinilwa:/,[l'M-2] 1 Cb. at p. 908 ; 71

L. J. Ch. 5!tO.

' Re Ecdethill Lm-al ISoard, l^i

Ch. D. 305.

'' In lie Piggott and Great Western

Railway Co., i» Cli. D. at p. 1'4;

liud see Catling v. Oreat Northrn

• Smith V. Lhyl, 1 Mad. '.!;

S. C. s.n. Smith v. Jackson and

Lloyd, 1 Mad. til8.

< See, in addition to tbc subse-

quent C.1BCB, Davy v. JIarber, 2 Atk.

480, ItjU.iihaic y. Br'tii, 14 L. !'.

101 ; 12 Jur. 224.
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§ 1469. Tlic punhiwer of su<h uii estate puva iiitoivsi

tV..m the tinu! at which he Wcame hy law mtitlea t..

meive thr lentrt,' whi^h i.s prima fuel.' the time li.xe.l

for eompletion of the .ontia.-t;' or, where the .i.ninut

.spe.ifies no time f..r rompletioi., the time at whhh ;i

jroo.! title WiiH Hrst shown or the title was a.ce|.U;il.'

This .nay of rourse he nio.liti»'a l.y r.>ntriv.t :
so whnv

the .ontrart stipulated that the rents shonhl l.elon-^ m

th." punhaser only from the time the rontrmt was cni-

pleted, the ventlor was lieM not entitled to-hiim inioivM

on the unpaid part of the pur.hase-m(.ney.*

§ 1460. In .(IMS "f sides of reversions under ih^'

Court, interest will, it M-ems, run from the time wlin,

the Mu.ster's certifieate of the re.sult of th. ..ide Imtomh >

l.indinji.' But where a time is spe.ifi.'d at whi.h the

monev'on-ht to l.e pai.l into Court, that, and n..t ihr,

.•outirmation ..f the sale, will, it appears, he the lime

from whi.h interest will run ; as in iln- .ase of an cstaf

ill possession that wouhl he the time at whi.h a pui-

.haser would 1..^ eiititle.l to enter into th.; re.-.'ipis of

the rents. So where the 25th De.emher, 184<», wa^

appointed for the payment ..f the money into ('..mi,

Imt th.' al..4ra.t was delivered in S.'ptemher, IS.'.I, aii.l

a goo.l title was not made out till Maivh, 1852, inteiesi

w^s .lirected to In' pai.l fr.)m the 25th De.emher, 18 tl)
*

§ 1461. P()sse.ssi.m of the estate and .>f the punha^-

in..ney luMiig, as we have seen,' mutually ex.lusive, ihe

' i;liiiiiiii<rtiiiwne V. Ilri'uke, '•) C\.

i& Fin. t (I'ViTrulin'.; Illminl v.

Blmnt, ', Atk. Ii3«).

- IJdi'en V. Cullttt, 18 lk;iv. 17'J;

irii//i« V. Sunl, .'i l)e G. & Siii. 42'J

;

Dwy V. Hiirber, 2 Atk. 48'J :
Oir,„

V. Ihiri,*, •.\ Atk. <;;57.

' h'.iiiitijht V. FUzitKmtil, 'J Pr. &

War. t:i, rfverniii;,' Lon) I'luiikott's

dttmonS. C. 2 Ir. Eq. I!. H7, 'hiit

interest -lioiiM run fr^^i:! t!ie ;!ate

of the report of goxl title ; anil see

iujmt, § 1402.

' Iliiiokev. t'liaiii[>triwini<, !
'

.t Fin. r,8'J; an.i sea WtMi" v.

SUoii, 17 lU-av. 1.10.

' A'x }mrte Mnittnii;/, 2 I'. W .-

no. Cf. Sotou, 13U7, i;!'..S; liiri,

Vcn.l. (.")th eU.), 1200. Set' il-"

rhihl V. Lord AIniujiUm, I Vi's. .luii-

'J4; Trtfufin v. l.urd Clinton, 'd Sn!-

.3o'J.

" WiiItU V. .Sure', .") De 0. .V Sm.

4-jy.

' .'iupra, S 1.S09.



I'.VYMKNT INTO COUIH". m:)

v.iulor i-i g.'inTuUy ontith-.l t.. .all on ii puiclmsor inm^iy

iiosxfsHKtn to pny tilt! purihasc-iiioni-y into ('miri. r.nirt.

t) 1462. Wli.Tc the puivliast-r is in i.o^mMsion, ami Title
•' '

• 1 L I
irmilf I'll.

tlie vendor has dimlosttd smh a titl-; as the puivhasor

niijrht to a<ii'j)t, the vend<n's rij^ht thus to proicd i-

tlear. Ami ihr Court will pur>ue thLs roui.s.- wlu'iv

the purchaser in po.sso.sHion admit- a good title. thou;,'h

he may . laini th.- ri,i,'lii to ol)je.:t, it not having l»een

apprnved l»y louiisel.'

§ 1463. On the other hand, it ix a general rule, '•>»»'^
j'^'j;;,'^';',',

where it is tliMUgh the lai he> of thevcnd<ir that the

title remains imomitlete, the (\)\irt will refuse, an appli-

.ati»ui for the payment of the puivha.se-money into

Court.'

M464. I'>ut where the want of a good title being I'urchaHor

, , , . 1 1 11 1'"' '"

shown is not from the detault ot the ventlor, and tlie .loction.

l.unhaaer has not prejudi<ed the value of tht? property

l>v his dealings with it when in posscHsion, the Court

will, it sei'ms, put the purchaser to his election, either

1(1 pay in his purchase-money or to give up possession.

§ 1465. Thus, in a wise Ucfore Lord Eldon. where iiHt.cnor-..

the- purchaser was let into possession, I>oth partie-

a. liner in the confidence that the title would soon hv

made out, and that contidence wa^ " not (to use his

Lordship's words) made good, anil that was a surprise

uiioii both," his Lordship expressed the opinion that

the purchaser should be put to his election, either to

give up [tosscssion or to pay the money into Court :

l)Ut on a subseipient day his Lordship said <Jiily that

the purchaser ought, at least, to pay interest on his

puivhase-money ; and the point was ultitiiately settled

by agreement l»etween the iiarties.'' And uotwithstand-

ing some doubts east upon the wisdom of this judgment

in a subseouent c;use by Plumer V.C'., who eonsideretl

it to be "
. 1 imprudence of the vendor in letting the

' Crutchtey v. Jerniiigham, 2 Mor.

502.

' Fox V. Uiich, 1 Mer. 105.

• Oihfn V. Clarice, 1 V. & B. 500.

'Xf' * ^a ' tmf

'
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veutli'c inti» jio.Hrtc>rtiou licfort' the »jur.stu>ii.-i uiwm th'

titli! wore (Uspowtl of," ' thf Court will gcuerally [m

a luinliascr in ixi.s.sfs.sioii, whore the title hiis not Im-ih

niiulo out, to hiH elootion, either to pay in tin- punhasc-

luonoy or to j^ive up pof*8es«ion ;' and the Court «li<l -o

in Olio ease where it was part ol' tlie eontra<t tii.it

r),000/., part of the punhaHo-inonoy ((;,:100/.), shouLl

1.0 secured l»y a niort>,'a<,'c of the estate/ In some

.ax's* two months, and in another' one month, hav.'

iMjen allowed the punhaser to elect whether of tin-

alternatives to aicejit.

§1466. Where the contract allows possession \>> !»•

taken l»cforo the completion of the title, the Court will

not jrencrally order the payment of the purchase-moiicy

into Court on the score of pttsses.sioTi."

§ 1467. Thus, where hy the contract the purchaser-,

a railway company, were to be at liberty to take p"-

session on depositing a spocitied sum of money in m

bank, and they duly made the deposit and eulcivd

into possession of the land aTul made their railway over

it, though they afterwards for a long time uegleclcl

to complete, the Court of Appeal in Chancery Ih Id

that the vendor was not entitled, on interlocutory

motion, to have the purchase-money paid into Court.

• f/.irki- V. Elliutf, 1 Mii.1. at p.

r,07.

- Clarke v. IIV/so/i, 1.") Vu^. .'!17;

Umith V. I.loyl, 1 M.ia. h:5 : 117. i-

/,«/,< V. Enn(i,\ Miul. ").'!; TimM

V. Cohhiim. -1 My. & K. 3S,5. See

also Kiuii V. A''"'/. • ^'y. & K. Il'_';

and CuTliiKj v. .Ik.s<ih, L' Dr. & Siii

' Mniyan v. •Sliiiu; 2 Mcr. l::-^;

Oilif<,ii V. Clarke, 1 V. & 15. V",

U'll V. H\ih„tt, :! Mad. ;;2."..

' I'ryst V. Cambrinn Jlailway ' ..

I.. U. 2. t'li. tit. roiisidcr 'IviiJi,-

ion V. Maurhrftir and liiriniii'iln .t

linihniy Co., 2 Kail. C. 101 («!,.

12'.t, 13'.t (in whicti ca.s.' the pur- the acts relicl cm were dune iin i. r

chaser had iK^en in possessicii with-

out receipt of the rents) ;
ncinrDod

V. '/•.(/ ncr, [IS'.il] 2 Ch. 144.

^ Yniiitijr V. IhinniinlK', You. 275.

' Y-iHh'je v. Diiiiroriibf, Titidnl v.

Ciihhnm, Ciiriiiiij v. Aiithr,, uOi

su}rra.

^ W'ickhaiit V. Everi'l, nbi sujira.

11 mistake); Pell v. N</rthiiiiijil"h :i, I

lianhuryJintctinn Unihray 'V,,,|,. K.

2 Ch. 1(»0, 102; Capjis v. .Vwi" i
'-

and Upaldinij Railway Co., 2 N. 1!.

51 (where Kinderslcy V.C. st-eius lo

:i;ivc cunsltWre-i that t!>«- c-.av.^^.m):

h.id bought the right to iwssessi "ii

by laying part of the price).
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§ 1468. But ill (mother railway rune, where tin' pur- r.>,m,r

• hasing oornpany were l>y the eontract allowed to take ,V,„/;)."

[(OHHcssioh, hut tlie i-oiitriict alno contained u ilaune ^^"'""'

providiii;^ that the vendors Mhoiiltl nevertheless retain

tlieir lien for the unpaid purt ha.se- money, and all rij^jhis

;inil remedies iniident to such lien, Kindersley V.C
Ill-Id that the fact of the company havinj^ heen let into

possession did not prevent the vendors from Mpplvinj:;

h> have either paynieut iiiln Court of the unpaid balance

ot' the purchase-money or delivery up of possession,

ami he ordered such payment or dilivery to be ma<lc

within a ni<»nth, on the terms, however, that if posses-

sion were delivered up, the vendors shouM, within a

fortnight after .such delivery, pay into Court the instal-

iiieiit of the purchiise-nioney which they had already

received.'

§ 1469. If the purcha.ser happens to be in pos.session t'osMr.

under some other title than the contract, this is a„ti»r

ciicunistanee against calling for the payment of tln-^"''^'

puieha.se-moiiey into (
'oiirt ; as where the purchaser

was in pos.se.ssion not under the contract for sjile, but

as tenant to the vendor at the time of the puicha>e ;

-

and where the purchaser was a tenant in common with

the vendor, and had with his consent been in receipt

"t tlie rents of the whole.^

§ 1470. In a case where the contract of which the Fauikiur

plaiiititf sought specific performanci' was that, when a ]','„'''""'"

house of the plaintitF should be completed, he would

'^raiit to till! defendant and the defendant would aceetit

.1 lease of it for twenty-one- years, and i he defendant

To(jk po.ssessioii of the hou.se before it was completed,

iiid occupied it for a year, but refused to pay rent ; a

motion by the plaintiff that the defendant should Ije

' I'uojK-i-w Li'H'loii, i'l(iillia!ii,iii,il cf. W'lilters v. l'ifli,ii, Cot.p. ilL', u.,

I:,

thodij Far,-

.Mor.

I'(i0|i.

ciiuiBtaiicoii stated t)y Sir Samuel

Ituiiiilly, arijutndo, in thu caxe tu

which it ifi a note.

L' Z
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orilir. a t.. imy the yeui-H rent into C',.urt wan r.fu...!.

on th.> Kround that ih- ...'....•> ankv.l f..r w«. uo !«.i

of th.- ...ntiuct. nu. wa.H tin- ikl-.u.laut ii. |m.h«.hmo.,

umU r it.' • • .1

§ 1471 Wh.'iv thi' m.rr tiikii>K' lH.^H<•wl»)|> m tin

p,.„„.rtv .Uk.. not t».niHh any Kroun.l fur or.l.n..j; th.

Lviuon't of th. lunn.y int.. Court, th.- o„hr will vh

Ik'' luml.'. ami without j^iviun th- opt urn ui .hliv.iin^

up ,H.HM..MMioi., svh.T.' th.. i.ur.ba..-r in i..>H.H.-HH...n .0,,.-

mits actH ..!• ..wn.i-«hip. iniiti.ularly a.trt .H3.artiun.h,-

,h.' .lotm..rati..n of tb- property;' an.l this,
,
v. ..

though th.- tith- niuv n.,t hav.- l..-.n lua.le out, ..r th-

,,uvcha.s.r may )..• in ,H«,s.-.sMion a.-.-.)r.ling I., tho t.nus

of his .-ontrm-t.' Th.- gn.uu.l ..f this pr.K:.H-.ling .s that

J.y «u.h actH th.- pur..has.r is altering th.- \>yi\y

whi.-h c.n.titut.-s th.- ..-.uiity of the v.n.lor for h>s

pur.ha8.-im.n..y, an.l diminirthiug th.- value ..t tl.

v.-n.lor's li.-n ou th.- .state.'

§ 1472. Hen.-o, act.s of own.-rship whi.h are .haily

an inipr..vement to the estate will n..t »upi...rt mi- h

an upplicati..n t.. th.- « ourt :
* ami heme, also, ;..t.

whi.;h may not show that the ...cupier ioii^kI.-i-s hini-lt

the ..wuer, ami so will not justify a .Icree .)f spe- iti-

l)erf.)rmauee against him without further investigati.m

of th.- title, may vet he a groun.1 f.>r an order to pay

the money into tVnut, and the appointment ..t a

n-c-eiver; so that in one ease stubbing up an um.-i-

l..-d, l.-v.lling tlu- lan.l and filling up a p.)n.l, were h.-U

to iu.stify an order for payment ami the appoiutn.nn

of a reeoiver, hut a v.-fereme of title was al th.- sa.nr

' /'uu/Ztttrt V. l.letvlNii, ;il L. J.

Ch. r.i'.t.

2 Pujie V. Urmt Emttin lUnlntiy

Cu., L. U. 3Eq. 171.

' IfonuiiT V. Johuiluii, 1 .Mtr. MO.

4 2>?>-;; V, A.'.i'.ey. I'J
"^'"•'- '''''*

S. C. 1. Mer. 133,378, n.

' Cuthr V. Siihuiis, '.' Mci. 1.-KJ,

wlitTf a liKt v( Ml* upon which m. i'

onliTi* liaJ bctu made i« nivi'U. >"

ttlh.) I'ope V. Ureal Katten, lUiihfi.,

Co., h. It. 3 Kq. 171; /.-'iWu-/ v.

,S/iu«, ir> Ch. 1>. Vi'S ; A.t MIS v. ./» • -,

'ilVAi. I). 3J6; Grrtinroodw. 'J'unf,

[IHlil] •-' CL. 141.

liramhy v. Tttil, 3 Mad. Z\'.

M "»rn
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lli<

rimt- mmle.' In anothtT caw. l,(iril KMoii to<ik ini<>

lon-idcrHtioii fh«' uiirt'«-*onal»lc d. Iny whirh Imd L. n

(•aim<(l hy tin- |)mrliiix(r in |«wHemii(>n a^ well hm Ins

III t>< of owiicrHhip.'

§ 1478. Althou^'h, iiM Wf liiiv*' so.ti. wIhtc <lilay

(McufH in till' I'linipliirion of a irMitriirf jind flu" pur.lifise-

moiiey U-ar^ inhTi-nt, tin- punliaMi- payinj? mkIi inurcHt

to the von.loi- in cntith-d to «lc<lurt the imomc tax on
llu' lunoiiiit of tlif inttTiMt,' wlii-r*- tho puivlia.sc-inoniy

i> paid into Cou.t, tliis d<'(hi(tion is not allowed:
U'cdUHr payment into Court it* not jMiymcnt to the

jmity afl a^ain-^t whom the piinlia.sor i-< cntithHl to

d<(lu.i tli«- tax. IIowevtT the pmchaM'T may. it HceraH,

apply for tin- dtMluction when the mont\ ii paid out of

Court.'

§1474. TIh' onler for paynit-nt into Court may Ik-

made on motion," and, if cirium>tanfe,H jii.stify ir, iMldf
the dilivery of the defence." In thr Court of Clian.rrv

thoordtr nii^ht lie made liefore answer,' •ven (hou<'h the

dtfendaut had filed no atH<lavit so as to liriiiLi the

mtrits lu'forc the Court,' and thou','h the acts of

ownership relied on were not stated in the liill;* and
tlie faets neec.s.saiy to support sueh an applic.ntion

nii;;ht lie supplied by attidavir, whether staled in the

I'ill and not admitted liy the answer,'" or not >tated in

ih.'l.ill."

flHilllli)

tax vstierti

|>iiritm«i-

|ihIiI inl '

fotirt

IN.,.

«iiir.'

f. in;.

<iJH,i„r V. Jfiirrr,/. 1 Y. A ('. ('. an<l II. S. {'. Or.i. X.XXII. r. il.

'• lldiitin- \. •/"iiiititiii, [ Mtr. ;ir,i'.

ttmriiHiihii V. llnUnj, I Mcr. ."._', Dixun v. .Utirii, I Mcr. I.i.l.

'V.i/ir V. Kil/iiii, L. 1! () Kii. al

I .
">•(."), .iH/i/ti, (i 14_'i; ; llthh V. /luiiii >i,

I K. \- .1. Jit;.

' ISihl, V. Ji„,i„i/, I K. & J. L'lti.

Timlnl V. i'libhaiii, '2 My. iV K.

• ;- ' ; iriV-A-A<i«i V. t'.vtnd, 4 Mini.
''

; : <hirituu<itl \. 7'iir;ifr, [ISltl] J

' V..^. ClHIJIIlV. I.lllll/lill, C/tllt/l'tlU

mill Piiirr Jlni/irm/ f,.,_ [( \V. U.

'.IS").

' Itlm-khitni V. .s /.;<., i> Mail. i;'.t.

" Vtitlfr V. Siiiii.iis. •_' MiT. 1(1.!.

Sfc' now l:. S. f. Onl. XIX. r. 4.

'" llwthbii V. WiiIKi,. I Ma.l. I:i7.

( i.. iH; •si'tuii (^'ith e<l.;, r_".f.'. Sit!

liiirk V. /,«/,/,, IS VeH. 450:

' 'rillrlllflf \ . ,li iiiiiiijlii .Mil.
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l'urrli«»''

|iul<l«r.

WliKii III

t<.rr»t \>f

witlitn

SUliiti' >>(
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tl»iu.

IN. IDKSTAI. MATTKIIM,

1 1476 NVhor.' «» ^^nht for [Miym.nt info r.M.it

lian Inet. ..pj-.v.!. nn.l the mon.y m in the hniwl—f ..

^tnk.l.oM-r «l.o .iftflrwrnr-U al.H,-..i..U. the l.»w ha. Ih- n

hoia to full on til.- party wl... op|K.M..l the onl.-r.'

§1470. It httM lR'.n ,Wu\ci\ thttt.wh-n intoi.-i ,.

payul.h' hy a punh W.T in jMMiM'-ion. tlw imi.- .»t nvIu. I.

,t Vir«t iHcomi'n .luo within the innining of tliy I-'m.I

„.,tion of the Htatut.. of Liiuitatio»,« (:» k i Will. I\.

.. '.'7) in the tini.' wli.-n the imr.lmH.«-nionoy l.r..nn-

actually pyal.U'. thouKh it (th.' int-roHt) may havo u,

\h' cal.nlHf.a from a mu. h PHrli'T .hit-. In ih-' '.>*,

r,.forrt..l t.. the c.ntra.t. m».h- in Munh, IhH, -^iipa-

lute.1 that the purihusc-tn..n.7 »houl.l U' pai'l on ili.>

fuU..win;i 13th of May. hui th.- trauHa.ti.m roniai...!

unc.MnpU-to.l for upwanln ..f forty y.ars un.hr ir- urn

Htan.ort whi.h kept aliv.' the v.-mlor'n nj^ht to il..

p„r<haMe-m..n.-V : it was h.'M that all the arr.ai- ot

interest from the 13th of May, IHl 1. wore r.-^.v,,,,!.!.-

l.y the persotirt representinfj the v.'n.lor.'

. t'..L:. V. Bro>n,r,\i Ve.. lU; * «». 7.15. Cl. X •'. . „. Tr .,

t,urr..„.jh, V. OakUy, 1 .Mer. ,',.'. SUyh.,,^,., 7 11 .. I
;

I l».- «.. M
^

. r«/l V. .S«,t.eH.(.«, r, Dj O. M. <i. •.'H.

I i
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/»(/< ./. . h

III .1 htiii fur »|MTitir |M'rfiii'tniiii) )'. cvri, w liiTt- ilit-

|>lll°l'ltilMM' lljIO lllkfll |MmMt'MMill|| llf I III' |iri'llliM)-M, il UtlM

lii'lil ill \ii,ii\. \lil< III II. '21 liniiilH «'|i. ,*ilo, ihiii, ;iH it

Ui'lHl'ill llllr. Ill- \h iillh liillrlr ^11' lll'I'till'M llf illlcl'Cot ftll'

.1 |HiiiMl lit ••i\ »i-iiis piiur III Mm- tiling uf iIm- Itill. It

WAH iilwi Ill-Ill iliiii, NX lii-i'i- (III- |MirrliitHi-r ilii-x. till' rlu;liiN

<•{' i-iH niiilii'jiiiri-i'H iiiii-i'\i<iiiii;:, ilii- \i>iii|iii' i^ r-iiiitli-il in

.1 iliat'^i- nil ilii- liiml. in the liiimN nf (In- llli^^•, fm- a

|i(-i-iiH| Im-miiii| tin- <.i\ M-tir>. in ui-ili-i- to |iri-\i-iii rirriiii_\

• I ariioii. Till- «iaiiit)- applit iilili- in ilic iiuinci* wan at

till- ilaii- 'if this «lrri>»iiiii nx fiilliiuN. • Nil arr<'ar« of

ii'iil III' llf iiih-i')-«i ill i'i->>|ii-rt llf aiiv Minn uf iiiuiii-y

< liar;;i-i| ii|miii ut- paxalili- niil nf anv laml m- ii-iit m- in n-

~|Mi I llf aii_\ li-jiaiv. III- anv liaina^r in i-i-o|ii-it nf «iii(|i

iiii-ai's llf iTiil III" inii-ri'si. sliall In- m uviti-il liy any ili-*

Hi-i. aitimi nr »nil, tnil within »i\ Mai-x in-M afii-r tin-

».iiiii- ri-s|ii-ri ixi-lx shall liaxr Ihtuiih' ilin-. m- iii-xi iifti-r

III ai'lviiiixx li-i|;:ini'nt of tin- saiiM- in xxriiin^ shall haxi>

'"I'll uixi-n, i-lr."

I ni|i-i- ,) iiiiiiiait for |iiiit lia»r of n-al i-siai" pioviil-

iiiu iliai if friiin anx laiisi- xxliati-xi-r thi- |iiirr|iasi' inottt-y

\v.i^ Hot iiaiil at a simi jiji-il tiim- iiitirrst sIhmiIiI In- tiaiij

!i Mill I III- 1 lair of I hr roll I rail I hi- xi-nili-i- is ri-lii-xiil from
' Ik' |>ax iiM-nt of siirli iiiii-rt-si xx hih- tin- ili-lay in pax im-nt

^laiisi-il li\ ihi> xxilfiil ili-fanll of liii- xniilor in pi-rfoiin

iiu ilii' olili^^aiioii^ iinposi-il upon him.

A roiiirari I'oniainin;: siirli a prox ision ai'^o proxiilnl

I ir till- paytni-nt of tin- |iiii-rliaM- mom-y mi ih-lixi-rx of ihr

• iixi-xaiiii" |o III- pri'paii'tl liy lin- xi-inli

a«i ti-iiiii-n-il xxhiili till- xiiiiii-i- \( oil ill

.\ 'oimy
not arri-pl.

iMicii|Miii (hi- xi-inlor liroii-ihi suit for ri-srission of ilii>

Miirari xxiiirh thi-roiiri n-fiisi-il on tin- iiioiiiiil thai ihi-

'iixi-yaiiri- Il fiili-ri'il x\as ili-fi-rlixt'. lie tln-n n-fiisi-il in

< ipi till- piirrhasi- tnoiH-y unless inti-ii-si from tlii-ilan-



X 'il

7o«>/. I\ I I Ml '<l .
II'

of |||.-...».U,.. I «..-|M|.| h. >•* .IMX.I..I..1.M

«|HMill. ,».r..,..,..n.. H «..< ImI.I. ..nin.unu il.. -I-"

of lh.-«'..,„l ..f \,,|M-,.I ..fU... ..!.... Il.i.l tlM- N.M.I.M ».-

„.,| ul.|f.'..| ... |..n I1.I.I..I fluu. III. MM... llH- -llll I.H

i'i-»ii iNKi.in «.•"• Im'^iiij. .i>. Ill Il tl II v< a- ill. i'l.'l. ill'' \' I'l'

fiL-irsI

„a. ,i»...il.i.tf II"- f."!""- "' ' '"mil. I .111.1 M....nn,

,,,,, ,„. ,„,.| ..,,.,,1 ,,. Ih. I...m..l l.> II. .hhI .'f"' "" ''

,,M...i ill ili.u - «"- '""""- '•'-' '" "'"'' '"

„as n..i ..|,.iil.-.l. ..1-1 in I ;i«.- H"' ^"•'•'••' "•'• "

|i,.x,-,| fi-..ih ..l.h.^.ii I'll')'''- '•"• I"" " """">

lU III.. i.Tiii-. ..f >l"' ' '•"" ""• *•'"•'" "•" "• "

...aiMii. |M. Mini 'I'" l"i''l""- '"""•^ **"' 1'"'

„u.| 1.. r.....iv.l.. ..........'I |.."ti<v II «..^ I.-I'l "i.

„,, t.. III.- liiii'' 'II- ^••i"l'" •"•' '" '''f""'' ""

X. .,..!...• I.x l.i> .i-i-'.-iii'iii. »•'- |»i-.ln.l''l ri"i"'l.

in;; r..,,!,' I pi'.liiv ^"..1 «.i- I "I.'l I" il,.M

i.fi.r ili.ii inn- ..- I.-- Ii.i'l '»••" I'l'-N.-I tn.iH ,..m

„i..|,i ..f iiM.i">i ."I'l 'I'" |-""li.'-' "••.* •'•" ' "

I. «.i,|...|.l in .</"•. N /»...,,. -Jits «i; li-.-.i.

„ ,„.,.„.ii in ,.,.-.— i'.i. .-r l.n.'l t-' "••'";... tMl- |.n.

.1,.,- l.N vvl.i'li I -"'- '' !'•'> "'" I""' ''••'" """"' '

, ,,s III.. ...in.'X.iii..-' ..«•.• l••="l.^ I"-' 'l-li^"''> •""'

i„l,.,,..! ilnT fi'.ii. Ill'' •' f II"' ' '•'" '"
'

ii,.N...i ri'.iii ii..i.iiiix f"i' -'" "' iiii'i'--' '"">••-' '•'• ^'"''•"

is in wilful .l.'f.iiili HI .;in\iif.'"iil lii- I'-n' "' ''i'''''-"

Ml III.' |.iir. Ini-' II ^ i- .l.-i...>il.'.l l'> III'' M I'l"

,„., |,.,iik..i"lli.'i|'l-'"'"l'l"l""'l ii';"'^i"'""il "'I'^ii."

f|..ni liix U''"i''i'"l ' 'III'''"' ;i""iii'i

Il NViis ill-.. li.'I'l ll';il II"' ^'•ll'l<"• i" '"" '" '''""' *''

f;|Ml| Nxh.T.- .I.'I.IN i- 'Mll^'"! !•> till' ll''..-il> I" l"l'''

III,. (ill- ..«illu- I" - -f 'I"' ^'•"'''"' '"'"- '"'"""'

„..,. I.x !..|,.I.Tin'^ ;. .ni,v..N;.n. • i" vv In- li Hi'' n-m'I'"' 1^

,.X..,.,,ln.,i Inn ulii.li «M> : i'"'! I" I'i^ s:u l>l.n 1 1-^

«|iil,. still ill III.' Ii.iii'l- "f II"' ^'•'"l"'•'^ •'^•'111" ''" •'
'

rs.i'HW iin.l l..-f..i'.' il «;'«• 'l.'liv''i''.l

\\ li.T.' M siiii uiis l.r'.ii;:lil "• "'in|.'l ili'' n.'.-l'i.in'

of a .n..rl-.'.L"' f"i' I'^'ii '.f Hm'
.

'inlnis- in-.n-v. ui '

int.-i'.'st. an.! tin- .l.'f.'ii'lanl in l.i- ^iiish.t lli.'i'.'ly ^""i-'

'•1 li.iv.- alwavs sjii.i linll I «ii- i.'.'-i> •• l-i "iii^i:^
'

'

|,i,v.-utr.-i'.-.il..."i'«l-l-'l"il"'-^'l''"f i'"'"^^'''" i"-"i'"''i:
'

III,, plaimill. i.i"vi.l.-.l ii.i.i'.-M ..n il-'' ""I'''"' I""' l'''~

'Ljrw. ^i'^~f^ »
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iiiDiii't «.!'• ill. luilfil lit ilif iiiMriU'ii;'' '. '""' ''I'". "I 'I'''

mil illnl Ml»i«l llhl>. Illlh^o till' |ililitllllt uill ii>n«itll !••

|tll\ lilhli-r till llir llll|iili<l |»liri llil»< lliolli \ .if>iii«.iih|.

lie I* Kill I III 1 1 li'i 111 iili» irlli'f ill I III* « 'iillll ;
I III- I 111 I II

lir.liiMl |Im-«i "liltfi-irlll* il" »lllillllll lliu' h* .1 ilri iit f.ii

.|i<> itir |M-i fi'liiiiim !• »illi iiilfii "I ii-ii\i I \<s ill'' iiim I

.Hill niiiili- (III- i|.-. Ill- ,11 1 iiriliiiul* rif ;ii.'i I'liM'iil.

oil w III! Ii I In- -nil » ,i« liii^'ii iMiiit li'il 111 "i^ ill, 1 1 I 111' II ml'

I

'^li.''' « liii li *» ••" I " '" * ''ii f'"' I'll II "I' 111'"
I
'I I' ' "lii'iil'l I"

U' il*'

lltl ll.llll I l'\ illl'l |1 !• « .1-
III. nil' |til\.lll|l' " nil I'lllll"

.iiliiiilifil III xlii-w ill, It iln- n-.il iiiiiji'isijiiiiliiii: iif III'

|i,iriii-«. \\ii» ili.ii iniiii-i •Iniiilil 111' III. nil- |>ii\.il>li- li\ tin

liiull;;iiyi' ,/,/ \ lhi,„,lh II , .> i ii'iit i'h n, lit-.'

\\t Ui'iii \ //• < <"> . !• I it^ihlo < li i,\ I. I 111'
I
il. I ill I in

iiiiii nil ii'il 111 iiiii\i'\ i" till' ili'li'iiiLiiii ;i liii iif liiiiil. I"

• i'i\ iii^ ill I'Ni li.iMui' .1 I'll f I Dili I III' ilcri'inhiiit. .iiiil |>.i\ III'.:

• iiii< liiiiiilti-il .iiiil llliv 'liilLitx uiili iiiii't'i'si ill ^iiiiiii.il

iMol.iliiii'iii^ .1" I III- iliDi'i I'lMi' ill \ hIiii' Till' |ihiiiti III 1 111!

M'Xi'il lii> |i>i 111 I'll- ili-fi'iiiLiiil, lull ili'ti'iiihtiii \\;i« Mil

.ilili' Un- '«iiiiii' liiiii' 111 iiiiiM'V til ilii' |il.iiiil ill. iM>i liav iiiL'

ii'ii'iM'il III* |i;ili'iM I'lii' lii* hiini liiiiii iIh' ('iii«ii. I lii

iiiiilrh. Iiiiwi'\ii. .il'ii'i- a ili'hix tit' ^I'M'i-.il vi'iii'*. ili'fi'ii

ll.llll iililailii'il lii» |iilli'lil II «il«- li'l'l lli:il llii' |il:ilh

lill'" ri-liii'il\ v\.i- I tiliv i'> all' I' lit ill'' ili'fi'inl.im '" I'll. I'.ix

in:; mil' liiiiiilf' il iiii'l lit'ix 'l'illiii>* an niiiini: i" ilir run

irari. lint tin limi- fnf |ia\iiiu »aiil «iiai ^limilil rniiiii

liuin llii" lii'.iiiiiu. ami iliai iiiii'ii"*l iliuiil'l If [iivalili-

• iiilv fi'iiiii thai liiiii'.

i

mil l>'ni III I I II II I I si

,

\\ lii'i'i- liv till' ii'i'iii* i>r iiii'iiaii tiT a '«ali' 'if l.imi m

v\ .!> «l i|il||ati-il lliat ill t llr rvrlll iif ill!t'l'i'»l nil I III' II II ji.l Ic I

I'liii liii-ii- iiiiiiii'X lii'iiii: iiii|iaiil a! ll ml 'if I'ai li Mar.

tin- ^aiiii' vliiiiilij III' ailili'il III till' jiiiii' i|ial. a>iil iln- imi-

I liascf lili'il a liill |ita»iti'^ U>v a i niivi'x .im i- iipMi; |i.i\

iiii'iii iif i!ii' aiiiiiiiiil iif till' |iriiii i|ial ami >iiii|ili iiii>'i'''>-i

iMll\. till- I'lilll't Ii'fll-i'l In ili'il-ri' S|ii'i'ilir lii-ffni llialli i'.

''\>i'|it ll|iiill till- t'Tlll'* iif ill'' |ia.*llirllt "f lIli- illli'li'^l

:ii I iii-alji [11 t 111. Ml i fill |:il iiiil ill till' ai^l'i'i'liii'lll , a III I si inhli

1 1 1. 1 1 till- |ini" liasi-r wiiiilil in liki- maiiiii'i' liaxi- lii'cii IhiiiiiiI

I'l |i;iy this aiiiiiniii if iIh' hill hail Ik'i'Ii tih'il li.\ lin- vi-ii
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m

ii|ii>lv. Tin- iiini-l Clinic was nlis.iliitflv vnid liv siiiliitf. iiiitl

till- Coiiil iiii;;lil liiivf lu-cii tniisi.lt r.'«l as (ltiiii>i ml her a

sirtiii;: iliiii;: !•• ri'fiisi- In n-siui-c ilic Icjral rsiair cxctiti

iilM.ii''i.aviii.Mii .if .li'lM iin.l l.'pil iiiii-ivsl. To ir.|iiin-

paviiifiil <»f tin- iismiitus iiilrn-sl woiiM hav.- I ii pra.li

rally l<> cuiilraviMii' tin- slaliili' ami !•« at variaiitc wiili

ihr priiiiil'li-nf ilH'C.iiri I., i.rulc.i ilit- niori^'a^'Hi- linm

..|.|.i<-ssiv.- l.aijiaiiis. I lliiiik. llnT.-foiv, llial iIm- pnr

.has.-r. rumiii;: for spccitir |M-iloriiiaiitc can oiilv ..Itiaiii

il liv paviii- lu llif v.MhIui- all that lit- iM.iilrarl.'.l t<> j.av.

Were llu- iMisiiioii (if llic jtai-lifs in lliis C.nirl n-\crsc.l

nnil 111.' v.-n.l.ir ilu- |.liiiiilHr. I am mil rl.-ar llial In- i-.nil.l

nut I'lifnitt' |iaviin'ni atrnnlinv; m tin- H'iin> if I la- f.iii

liaci. Till' sli|inlaiion uliinlt-tl to is not viii<l. ami i'

inlra^rainsi it i-n.-s. I iliiiik. im fnrthfi- than iliis, tlial t.

Cinri will mil riifni-.r it wIm-ii it lias Ihti; ma<l<' n|Hiii a

juan of nionr.v. //<//«/. /xo/i v. nirl,s,,,i. !» (ii-anl's rii.

.'.T't.

Clilini fin- liihiixl. ' l>:. 'i" .\ff'<<l<>l Itfi rninhirl nf

l'iirli< X.

Ill //«».//< v V. Ihnxhfi. -lA S.S.iJ. f.i::?. 111.- I.ia.llioir is

as follows: -rmlci- a roniiaii of imrcliasc of real csi.ih'.

provi.linii lliat if fnnn any .aiisc wliaK-v.-r iln- imnlias.-

niom-y was not paid al ili.- rri-iitic<l linic. inlfi-i-si slioiihl

l„. |,;,i,| fi- ilic <lal(' of iIh- .•onlratl. lli"' vcmlcf is it

lifv.Ml from iiayim-nt of smli inliiTsi while the «h'lay in

|iavnirni is .ansrd l.y the wilfnl .h-fanll of ih.- vendor in

I.eH'oniiin-: the ohli;^aiions imposed upon him. A eon

iiiiei eonlainin;; sneh provision also providi'd :or lie-

luynn-iil of the |mrrhase nnniey on delivery of the .-on

veyame |o he prejiai-ed liy the vendor. .\ eon cyancr

was lelldered wliieh the vemlee wonld not aeeepl. v 'leie

upon t ln' vendor hrou^dit suit for reseission of I he .ont rmi

which the Court refused on the --roiind ihat the convex

amc lelldered was defeelive. lie then /eftiSfd tt» .Hy j'^

ihe iiurchase money unless inleiest from the date of ilie
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roil tPiii't wiiH pjii<l. in iin inliiMi liv tin- vcmlti' for

Hpctitlr |M-i'funiiaiii'c. it was lichi, jiniriiiiii}; iIm> •ItM-isiini

of llH'rourf of A|i|M'iil, llml tin- vcmlrc was not ol»liy:i'<l

to pay iiitcrt'st fiinii tin- liiiif llif suit for ri-scissioii was

iM'jiiiii. as. until it was dcriili'il tin- vendor was asserting

tilt' failure of tile lontraet ami insisting that lie had

ei'ased to he lioiiiid l>y it. and after the decision in that

Miiit, lie was elaiiiiin;; interest to wliitli he was not en-

titled; and in liotll cases the vendee was relieved ffoiii

oldifiiition to tender the |»nrchase money.

"Ity the terms of the contract ihe vendor was to re-

main in jMissession nnlil the pmchase money was paid,

and receive the rents and jirotils. It was ludd that up to

tlio time the vendor hecame in default the vi-ndee l»y his

afircein.'iil was pretliided from claimin;: rent and ptotiis

and was not entitled to them after thai time as he had

heiMi relieved from jiayment of interest and the purchase

money iiad not lieeii paid."

/{rpiiirti, lllr.

On takiiiji an account of what was due to a jdainiitl'

in jiossession. who claimed ntnh'r a veiidiu" of real estate

in A specific jierformance suit, the Master allowed cer-

tain rejiairs and improvements, some of which were

made after tlu» comineiicement of the suit. On further

directions the Tonrt exjire.ssed the opinicui that the only

rejiairs made after suit co'inneiiced that could he

allowed were such as it was the plaintitl's duly to make
in order to save the premises from <leterioration.

In takinji an account of wluit was due to a i»laintilT,

in po.ssession, who claimed under a vendor of real estate

ill a suit for sjieciric jM-rformaiice. the .Master allowed

certain rejiairs and imjirovements. some of which were

made after the commencement of the suit. On further

directions the roiirt expressed the opinion that the

only repairs made after suit commenced that could he

allowed, were siich as it was the jdaintilVs duly to make

in order to save the premises rr<mi deterioration. Ihiini

V. Cishioii, I'O Grant's V\\. 518.

A vendor wlio contraets for a sale of jirojierty of

which lie lias no! taken po.>..se.s.>.ioii. ail DiuitahU' to the
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nunlii.sn- for dila|.i.hnioii l.v lu.rlics in ixmsosHion 1..--

foiv 111.' v.'iMloi- liik.-s |...ss.-ssioii fn.in .1mm... A v.Mi.lor ...

possession is. -.....".•aliv s|H.i.ivin>i. i.r.o.i..ti.l.l.' for .l.lapi-

,,;„•„„, tl.i.t tak.-s i.li..-.. h-for.' !.. shews a «o.mI t.tlr.

wiirn- li.cMlilapi.lal ions i.n' s... h ,18 i. iini.l.'iil own.M- or l.is

„,,ai.ls ...ifil.t l.av.. pn.v.M.t.Ml. Wl.nv h..ii.li..Ks an-

torn down, afl.-r tl.r .onl.a.l for sal." and iH-fo... t ..

nnnl.as..r tak.«s. or is hom..l fo lake possession. Il.e

vendor is i,rii„„ fnrir a.ronntuhle for tl.e loss, h ,shn

\. Wriilr. 11 r.ranCsCii. -'».">.
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THK DKI'OSIT.

§ 1477. It is coiuniou <»» sulos ot real ewtiite tor I'lrt

the purchtiHer to pay to thi- vendor at the turn- ot tlie

lontriict a portion of the purchaae-moiiuy by way of

part i>aymcnt. Tliis is very generally the practice in

rases of sales by auction:' it is the exception in cases

of >ale8 liy private contract. In many other cases pay-

nituts are niacle to the vemlor by way of instalment

or part payment.

At an auction sale, the common condition is that

the purchaser shall, immediately after the sale, pay a

iloposit of a specified i)er(entage of the purchase

money. Tliat means a payment in cash, and the

vtiidor is not Iwiund to accept the cheque even of n

person in gootl credit, though it is usual, and generally

reasonable, to do so." Further, where the condition is

ill the above-mentioned form, and cash is not imme-

diately forthcoming for the deposit, the vendor is not

liound to wait even until the next day for the cash,

and may proceed at once to sell to another purchaser.'

§ 1478. The deposit, luiless jiaid on any special noi'^'t-

terms, is not merely part payment but is an earnest : so

=1
' Niitc tliat whtrt', on a sale ly Liiiuuk v, .V(i;ij»c, :J Scli. .V f.ct'. at

unction, tlitrc is a condition for tlic
i>.

6t<4.

f^rffiturc of the iloi>o8:' if tlie pur- - iolmslon v. Jlui/if, [l>-'y.i] '^ Ch.

iliase be not comiilctcd within a 73, IS; Farrur v. /.'o;/ llnrtland

certain time, tlio Court will gene- it- Co., 'Jo Ch. I>. ai p. I'A'l : 31 Oli.

rally relieve nfiainut the lapse of l». at. pp. 4(3, 4s.

time. See ptr Lord Hedemlale in ' Johnstvii v. Itui/es, uhi supra.

i".-ar.iaK=*«



710

4 -^'4

Pur-
< haser'H

li.ii.

IXt IDKSTAL MAITKKS.

that (Ml the one IiuikI if the .'ontnu-t Ik> pcilunnctl, it i-

brought into u< . (umt as part pavmont : on thf otlin

httud, it the pnirlm.sor inak.' .l.tuult, it rany Ikj retain..

1

l»y the vendor. Tiie tUponit is therel'ore a HOiurity t^i

the perlorinun.e ol' ilie pur.ha.ser'.s part of the .outrM.i.

The authoritii's have not l»een uiiif.«rin on this .[iie.sti..ii,

l»ut the weight ..f authority i> in favour of the state-

ment above made.' Where without any ihfault on th."

part ..f Mie purehaser the eontraet fails tlie dep.'sii aii.l

all olher part payinentrf ought to be ivpaid.' Aud up..ii

a >uminou.s under the Vend.>r and Pureliaser Aet, IH74,

the Court ha^ p.>wer to order the repayment of th.!

deposit with iuteiv>t where the gr..und f(«r making ih.^

,.rder does not affect the validity of the eontraet :' but

by reason of tht; language of the ".)th -eeti(tii of that

statute it has nn power to make su.h an <>r.ler where

su.h ground .loes atfect the existen.-e <»r validity .if

the eontraet.*

§ 1479. Tlie payment of the d.-posit or part pay

ment to the vendor or his agent creates a lien for the

amount paid on the vendor's interest in the land, "r

other property the subject-matter of th.' .outiii.t.

' I'.dmir V. Temjilr, ",l A. .v E.

',^>^
; OekfiiJtu v. //. nly, K. H. & E.

4'.I'J ; fuUinn v. .S/imSi.ii, 11 Q. B. D.

\\Z; Hoti-f V. Smith, 'J7 Ch. U. 89,

where the earlier cas»ti were cim-

siiUrtil. Hee, tixs ;«c I."r>l Mac-

ui^liteii ill Si^ii-r v.Anx'I'l. 11 App.

Can. ill \\ \'V>, "Tlie (k'i)"sit «rves

two jiuriKxieH : il tlii' jiurchase is

carrieii i.vit it goc8 as^aiimt the piir-

cliaKe-iniiiiey; but its primary yw-

l"..-.'
is thin— it in a ^;u«rantee that

ihe |iini^lia»er raeaim buiiiiics^."

- Sec, . .y., Mil/ V. Sirnjht,,,!, [Ix'.i'.t]

'J Ch. 'MO, wiiire the jmrchawr wai.

held entitled U< damiiges, nh W"ll as

to the reiuni ol jii- dip-ir-ii witii

interest. Sc.', too, I'owell v. Mur-

.hall I'arkt^ A Co., [IHi'ttJ 1 Q. B.

7HV, .Sm.'M V. Il'.r»a-A[1H'..5] I 11.

.'iHo, where the purchaKer had iMiniue

eiaitled to treat the ointract as

reseimlctl; and W/iitho<fi A' ' ,

Ltd. V. Wall, [IWI] 1 Ch. I'll;

[l'.H)'J] 1 Ch. H;1.-); 71 I.. -I.Ch. I-I-

l)istiiij;iiihh Spiiigui v. /.'"<,'/<, [I'"''.',

A. C. 5711, 5s'>, -^sl.

' J{e lIuitjrKiirs ainl 7Viiiwi/- ,

3L> Ch. 1). l.'>4. ^w. «"•'. /''• It'"/''"'

„W 0<iA»'<v«-s '.„?,,„/, [Ili01]'.i'l'.

:!S;5 (onhr made ni«'n vend<ir's s iin-

nions); and Re JnU'l nwl I'chh'/

,„„i Shlrhn-'a Oi„lr,i,-I,[\'.>0l>] ' Cli.

r,8t; 7.'. I.. J. Ch. tO.t, where ih"

|H.int of Uw decided in the liHl-

i-;ieil c;t-T- iva^ ..v- ,.•.-' •• -.> —
* Jh IJai'iii 'I ml Cuiry. 10 Ch. 1).

COl.
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"There <m\ hr no <loul>t, 1 iippi-eliend," sjvul liOi-.l

Cranwdrth, aiMresaiii'; the Home of L«>r«lrt, "that

when a punhaser hiiH [.aid hin piir.ha-*.. -money, tliouj^h

he has got no eoiivcyaiiee, the vendor Ih-comcs a tru.st<'e

for him of the h'lral estate, and h.^ is, in Equity, --on-

-idered as the own-r of tli.- estate. When, instead of

jwiyini,' the whoh of his purchase-money, he pays a

part of it, it would seem to f(»llow, as a necessary

.•oroHary, that, to th.' extent to which he has paid his

pureha>e-inoney. to that extent the vemUir is a tru-teo

for him: in "other words, liiat he acpiiroa a lien,

.xaetly in ilie same way as if upon the paym.'nt of

part of tiw pur.hase-money th.- vendor had executed a

inortgaite to him of the estate to that extent."
'

S 1480 In AVv V. ]\'<itMn,i,' W., having suecessfuliy /^,sr v.

re^sted a ven.lor's suit for the ^pecihe, perlorman< o ot

a contract to purchase a l.uihling estate on the ground

of the vt-ndor's representations not having heen fultillc<l,

tiled a hill to cnfor.;e his li.-n on the estate for deposit

and instalments of purchase-money with interest. The

House of Lords, attirming the decision of Kiiidershy V.V.,

held the plaintitV entitled to sudi lien and int.-rest in

priority to pei-sona to whcmi, after tlie contract, the

vendor had mortgaged the property; and that although

some of the plaintiff's payments were made after he had

notice of the mortgage.

On the same principle the purclia>er has a lien for

his deposit, not oidy when the contract goes otf for

want of title, hut also when it is rescinde.l under a

con<litiou entitling the purchaser, or the vendor, to

rescind.^

!} 1481. The lien is not strictly confined to a cas.' of i,,
.
m^cs

'
..( lonse,

' Huse V. n'atwn, 10 U. L. I!, at ' Wliifrtiid A Co., Lin. if- 'I v.

PI.,
twa, t;84. So,, too, per Lord Watt, [I'.tOl] 1 Ch. at p- '^^'^ Vl'^'^"

WVstbury in S. C. at
J).

678. well J. .ii»Hentin2 from ;i liutmn

- 10 11. li. C. (172. See also of Kiiy L.J. in IMger v. Ilnrriif it,

Wtlthes V. Ue, A Drew. AW, where L'^'*'*] ^ ^- '*• *' V- ^~'^l '
"'^'"""'>

tlic earlier caseH are considered. [litO'J] 1 Ch. 835, t;10.

I'

Jl
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INCIDKNTAI, MAITKIW.

>iiu{)Ie i>iir' hft.-c : it extciHU u> thr mw of a lia-f, aii'l

cutitlt-^ iiii intciuleil hsseo who ha> ciH«'ie«l untlti- tin

(•i>iitra< t ami t-xiMiitlftl luuiioy In a lifii on tlif 1. -soi

intiTcMl :' it txttiids, too, to u Hiil»-{)Uiilia.H«i- : mo tliai

wIhtc a. sold to U. ami n-ieivi'd part piiyiiKMit lioin

itiiii, anil II. soUl to ('. and iT.eivr.l part paynniit IVnin

iiini, <'. was li.ld ciititlctl to a lien on H.'s inifn-M in

A.M estutt'.'

§ 1482. 'I'liis lien in tin- tasc of a pun haxr t\t« ml

to (i) all instalini'iit.- of the punliast'- money; ' (ii) in-

terest tlioivon at 4 p<r ••.nt. per aiuiiim ;
* (iii) ^uni-^

piiid under thr fomrart as interest on the unpaid

puivhii.se-nioney ;
(iv) interest thereon; ' (v) the eoM-.

of an un>uire8sful action l»y the vendor ajjaiiist tin

purchaser;* and (vi) the purchaser's costs of investi-

oatiii" the title as well as his costs of action.'

§ 1488. If may Ikj observed in passing that a vcndi.i

under the Lands Clauses Cousolidation .\ct, 1845, lia-

no lorresponding lien on the land sold for the costs ..l'

an arbitration payable to him by the company."

§ 1484. The lien can, no doubt, be enfoncd in

precisely the .same way as a vendor's lieu for unpisd

purcha.se-mouey ; and under the jire.sent praitice* tliiii

' Milillftuii V. M<uj;<i>j, -1 11. &

M. -SM.

- Aheramiiii linnirnrks v.H'ickriii;

I.. U. 1 111. lot.

llnjnnl v. liunk. 1 IJiiuh. .'i ; //i'/.-

V. rhillips, I'u-c. in Cli. ."i"5. S«i',

to«., (iiinm V. W'riifhl. 2 Dr. & Wiir.

at ]'. 7'J; and il. Myoick v. IStahmi,

1.", I'll. 1>. at
I'.

;tsti.

' Li'i-d Austin V. Jlmii/iK, 5 Sim.

•Jj; ; Webh V. A'«/%, 7 Dc ti. M. A
(i. .•!7*>; Ity/ifs V. l.re, .". Krt'W. 3!t(l.

' llotf V. WatK'fi, 10 II. L. C.

t>7'J.

' Miiliiletiiii V. Miiijiiini, - H. A:

M. •J'i.'<; Turutr v. .Murriotf, L. It.

3 Kil. 74 1.

"
I'riirl JA/r Afs-uriiurt (.'u.\. ll'i'-

trmhaw. [IHW] W. N. lU." ([ur-

clia.ser'g iiclion); Kttlnu v. Ilv>"''.

[1'.'04] W. N. -Jl (,vei.<l'>r'» acli>ii ;

r.itlifh V. .Sa/< (liurcliiiKtr's action ',

[I'.iOti] ICli. ;!:!5, 311; 7.". L. •'. ' V-

l~r>; III- Funtrtiux and Aini't '/ •

trad, (purcliahor'nduiiimoni.—vimi ;

not appt-arinR), [IWti] W. N. -Jl"..

Eurl h'rrrri.-> v. SItifvrd nnl

I'ttoxelcr UhUuiiij O.., I.. I!. 1'! 1'
i

.VJ4 ; Walker v. Ha/', /l.idham. ,\.

It lintinn/urd Itnilivty I 'v., I.. 1!. I

K.l. IVtS; Quiild V. St.iffnrdfhn.

i'tiiUritb VVixtri if'ikis f '<>., '•» r.x. -; ;

'•' Sec t'siK-cially .lud. .Vet, 1^7 ',

H. lil, sub-». 7.

»»»'-. '•¥!*> „I **»«•! i.->\
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ran, it in lonitivtd, !m> no tliHu;ulty in givinj; full t-flf t

til tlif |uniliH.Hii's liylitH. K«»r--

{i ) It" the viikIoi- Ik' pliiintill', tlu' i»iir< hanor i v.M.i.-r... ,
I'Uinlin.

(ili'fi'iKlant) ri'MHtin;,' (*|»e<itir jMrtt>riniin< r niiiy (!•-

liver a tountt'i-" lain>, iiskinj^ for a |k r.>*nniil (iril«T lor

ii'jKivnu'nt of tlu> anxtunt paiil and intdf^t. anil for a

ilfcluration of hi li<ii on tho jijaintiir- iiitt'rt«t for

llioHC sums ati<l (OMts ; an<l on thf j»l.iiriiiir> uitinii

fulling HU<li relief wouM il. uiy he granttd to the

ilcffn*lant.

(ii.) If the punhastr lie i)laiutitf, h<' will frame his n fur

1 laini in the alternative, a^^kinj; h^r .sj)e<itir p«rlorni- pUiunff.

ante or the repayment of the amount paid and the

enforcement of his lien, and obtain relief aeeord-

ingly.'

§ 1485. Where the deposit whit h the purtba>er seeks ikmosii

to reeover by aetioii is in the hands oi the auetionecr at ofauc-

ilie time when the aetion is e(»mmeueed, an<l is a large
'"""""

smii, the purchaser may properly make the auctioneer a

jmrty to the action. If the sum is small, the auctioneer

ought not to l»e made a party unless and until he has

refu-ed to pay it into Court.'

ii I486. In a case where the contract was for .iciVm^-wv..... Siivtii]t.

.sde of a term of twelve ami a half years in a public-

house (ji going concern), and the alwtract showed that

the le.Hsors had a right to determine the lea>c at tlie

I lid of live year.s, it was hidd that tlie purchaser was

iiititletl to rescind the contract, and sue for the rcpay-

iiiciit of tlic deposit and interest, without waiting even

until the day fixed by the contract for the transfer of

|Mi>->e.ssion.^

^1487. Hii the other haml. whire tlie purchaser, KorfoUura
uf deposit

' Iiv*/"H V. siiiiy,-, KH'ii. D. 7;!i;

;

lie Iliad's Tnifltes mid McDmmhl,

\:> Cli. 1). .ilO. Distint-'ui-h Smith

... Hntlrr. r!'.",>.)l 1 Q. U. *;94. where

the jiurchiiMT was heUl to lie nut

entitled to recover thi' ileiH)sit.

' Tucon V. National Stamlitid Jn-

irstinenl ('„., 51", I,. ). t'h. 52!l.

• Eitrl of Kiiiiioht V. Smith, t! t'h.

1'. It;;*. Cf. Yafif V. Farthrother,

1 Ma.l. i;3!t.



7U IXCIhKNTAl, MArn-'.iw.

uft*T iuiikin« 11 i>ayment I.y wiiy <.f .l.-p-wit, mijuMiii-

lihly ropu.liat.'H tb' .ontract, or it in any ..tluT way

g,K>s oH' thiounh hin .Icfiiult. tlie von.lor ih, in i!h

al.H(.n.o nf .tipulatinn on the {xiint, .'ntitled to ret,.ia

tlic monoy. treat in« it «-* having Im'imi \wv\ to him is

a miarnnico for the purchasers porroriuan-e of i!i.'

contract.'

Hni. in or.ler to cnal'lc the vcn.lor ho to act, tip i..

must 1.C a.tH on the part of th." purchawr which nut

only ara..unt to .k-lay HuHicicnt to deprive him of the

o.|uital.lc remoily of ^iH^citi.- p<rforniance. ».ut wlur'.i

wouM make \m conduct amount t.» a rcpudiati.H. ni,

hiM part of the rontiiict. Acmrdingly, where a ptn-

rhaner of a reversion ha.l, hy delay, hist his ri-hi i..

.nforce apeciti.- performance, l>ut had not d«me anytliiic,'

amounting to a repudiation of the contract, he was licLl

entitled to enforce the UMial lien for a deposit wliili

he had paid.'

§ 1488. But .onditions for forfeiture of the <lepn^it

to the vendor,' or its repayment without interest ui

costs,* cannot Ik- enforc.-d I.y a vendor who is un;il.I.'

to make a g..od title, unless the ven.lor's title has hccn

accepted,

in. § 1489. It may he convenient brieHy to advert to ihe

{rnmn Juii.*lietion in resi>ect of part payment ..f the pur-lias.

money and the lien for it un.ler the practiee of th.' Cniiit

of Chaiicerv.

V. iiiKir

LIILulill'

tu make
title.

Tb

I rrv

' /;..; iHirfe Iliur.ll, I,. 1!. li' » li.

r>l'J, rt'lVrnil !> ii> H'lrt v. I'oilhjitti'

llarh,mr fv., [1!H«] 1 ih. tl'.H*. ;it

|.. H'.M',; Siirw/iiv V. JJn'ith, [I'.'Ol'j

.\.l". r.Ttl.i'.Hl ; Ikfintiw llnlb-inniyl',

I (Jitr. 4711 : K'll V. Xuhx, 14 W. U.

!108; i'liltiiii V. .<tu,iMii, 1 1 i). li. I'-

if_'; 'Smith V. y;..//.-, ri'.Kxi] 1 g. n.

ti'.'4 : ci. MwiKi- V. ll'i«/.-.i-, I-. li. C.

C. P. ViO, and ili^ iiigiiish * us«>n v.

llobtrt', 31 llciiv. f.i;!. See, t<M),

/•.ssfj V. Daiiifli, I.. It. 10 f. I'.
.",::«

(wliiTu tliiTt- w;ni It coiiciilii II

I'uil'ciliirc >p|' ttic ileiH.nit); .n-\

to reliff .-iHiiiiisl f.irfeituri' "f

iliixwit, see I.ennun v. S'li/ij-

Scli. & lA-f. iU li. iH4 ;
.!/ >

Miittfiews, ;» Vv. 27!».

- J.tfi/ V. Sto<j<lon. [ISllh] 1 I i

I..
lS(i: [IH'.l'.t] I <'li. 5.

Want V. Stall'l>ra>H, I,. W. «

17 a.

• SffCulliich V. Urrijiifij, I K

•JSti, '.".tS.

A.r
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§ 1490. Where the vi>ii<ior wum th<> plaintit)', au<I

fftilctl ill hi« lit for MjM'fiHi- |w?rformiiute, tho i'n\xt\

ini^ht ilixiniHH lue hill, ami nnh-r th*' plaiutit)' to rt-iurti

the <l|M>«it with interest at 1 jier "••ut.;' or it nii<?ht

|p|.iliitilT.

lie-.liTlart' the <l<'r<'n.lttnt oiititleil to a lien for t

amoiiiit-t and tlu' ro>*ts of Huit, ami ili.HiniHS tlif Kill

iiilijcrt to this ilt'ilaratioii.'

§ 1491. lint tli)> priH'uciling of tli* Court in thi.s

ri-i|>c«i was ilisiretionary, ami deptmlcd on cirruin-

.stau<r.s : for tin- Court, hy tlisnussinjr tin' liill, somu-

tiiHf.s iniMiit to leave the parties to their reim'«lie.s at

Cniutiion Law, in whieh ea.He it tli«l not order the return

of the deposit.'

Kven sim-e the pitssin^' of the .Imlii-ature .Vets a ease

hi- (M-eurred in whieh the Court uf Ap^x•al, though

iiHirniing the di.sinis.sal of a vemlor's aetioii for .speeitle

pi iforraauee on the grouml of tho bailne-ss »( the title,

at tho same time dismissed the purehaser's eouuter-elaini

for return of the dopo.sit, on the ground that he -ould

I'lie nr»i'

tl.T (lU

Llillll

»rv.

Il< )t have reeoveroi1 it by means of an aetion at \mw.

\ .tiufeas," said liindley L.J.,"sueh a result is not

satisfactory. It arises from tho double jurisdietion in

Courts of Law and Kiuity, and the extraordinary juris-

diction whirh is cxereised by Courts of Eipiity, If

Miiiilur ease should eonie before a higlnr tribunal, it

may br worthy of (consideration whether a result more

favourable to the purebaser niij^ht not, under the preseni

jiraitiei','" lie arrivred at.

^1492 With re<fard to the power of the Court ..t' w ii.ro ti,.'

^ •- i-< I
|.-|ri baser
v..i~ plain-

tit!.

• hail, cry to give the purehaser relief in re>pe. t ot lii-

' LfrJ Anton v. flixliii-f, 5 Sim. .1. X- S. ."iis.

•."J7; lltifc V. Kirhy, 7 Do H. M. & * />'< ^'"X "'"' -"'"'z" ('"i-f>a,l,

<}. 37tJ; .SAforti v. \'eHablri, l.'i W. 1!. .V.,« v. Alvanz, [ls!'.">J "J fii. GO;!,

1 liiO iiI4; riforrcd to in III: Ihnjhts mat

Tinurr V. MarrMI, L. I!. :! K^i. MhUy', r„„tract, [liMX)] 'J Cli. at

74 ;. V-
*''--'•

Snuthromh . Uishop uf F.jrirr, ^ See Juil. Act, ls7;^ s. 24, an.l

t> II.I. '.'JG ; litiU V. (hikes, '1 Ue O. s. -5 (111.
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.lf|H..ii wh.r.' lit- ««' «!»<• pliMiititl. Hii'I -iK'it" I'll.. II

iiii.H. wiw n'l'u«cil, i-..ii«i.UTii».l" vunatiuii >'»<\^ I'lif «

I'.iii ill T'hI,! v. tr'..
• l..»r.l Kl.l'.ii, ttllir I'ullx ...h-i-ln

iiilt ill.' fiulior .Hm ., lul.l that, t'X'«l»l in vi-iv ^|,. i,'

caL-. a hill .nul.l nut !«• HUhI a-kiiiK «li'' iHTl'.-ini.ti' •
i

H ...iilnK I, <»f III tlu> lilt'iinillVr. all i.H^>ii.- or uli ili'iniv

will, u MOW to .Im a^tK. TIiIm tU-risioii wa- lo|lu\v..l -i

luaiiv -ul»-e<|iU'nt (Uh. «.'

§1498. Bill ii tin- I'lwiiitiH" |»ra)«'<l not tli.' m. n

rrpa) iiu'iit of iiiuiu<y Imt a li<ii ii|hiii tin- liual. In w >-

-«rkiiiK' tor I'.jiiital.lr and not naTcly l<j,'al r'li« !,
anl

h, ...ul.l iiiaiiitam lii-< I'iH lor ^[Ktitir |Mitoriiiaii. <•. ...

iit ihr alternative, for a lien on tlie v. ii.l..r'- ml' v -i

aii.l the sale o| it a'-onlin«ly ;* or he niiKhl ''iiloi..' hi

lien liy mcuiiM ot a -upiilemeiual liill."

§1404. Where a contract wa^ ii-to imhd < i ilic

-4ionn.l ol Irautl, rturpriM-, or iuiHre|ir»H«'iittttinh, aii.l i

.lejK.Mi ha.l Ih-i-ii paitl. it wa^ within the iuris.li. lion .1

the Toiirt, when tlfereeinn rc»«tii*Hion, also to <ii«h'r ili.

.le{)o-<it to Ih' returiiejl*

§1406. Hut where the |.iir. lui-si-r ha- a.-'ept..! ih.

ven«h>r'.H titli', has made tlet'auli in . oniplition. ainl lii-

irontratt ha> l»tn re'ciiuh-il l>y the veiKlor l>y reax.n .,

.suth .h-fault, the punhaMf eaiinot re.ovi r the .lei"-!

upon the -^ulweiiiieiit (li«« overy of the inJimiiiy nt tli.

vemlor's title.'

' /». i.r.wi V. Ulrinirl. \ lux, L'."!!*

;

tiiii|'r"iiiii«iil iii ;i||miiI, J.'. I

S. <". IT Veil. 'jTii, II.: (jTrriiauiii/ v. Cli. '.if''.'. Vf. IVun v. >"/'. ",
''' M.

A'iami, I- Vi'H. I!'.'5; linilliin v. .'.".".

.S/r.»^ U yr". I'-'H. Si- al»i) lllun • fi;,l ,,„i,ull V. /.'<7i(/.>. 1 1' »

V, >M<'..ii,;t M.r. •.';!;, -.'i^. y, ,v .1. t.io.

- 1: V.H. 'JT.i.
• r..mi..,v V. /iV(<... I..I: 1. I

•

irr«'/.j/? V, /W.W<, _' I!. & My. ,.,,,.„ ,y ,, i ...i 1;

-^
; .r„.hnn V. J ..rl....>,.., . ^ V. .V

^^^ ^^^^^^ X„„,„„/„„,, .,,, /;,„ ^ .

K. .- ; r.n. V. r„,;„- .. My .^ K-
^, ^^__^,^^. ,.,^ ,. ,, ,^,.,

^
„.,, ,.

•Jfi'.t; Satiiihuri) v. ./cHif.s _ lsc.>.
.,^^

it;j; r. f. 5My.A-:. I. !!•'--••= ""
T. K'limnU, 2 Sim. 7H. ' •''oi^' v. Anml,/, .'.T Cli. 1'

• ir./'/.n V. /,«, .i Driw. ;>'.'•.. ftlliriucl U .Xlip. ta«. l."'.
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I'AIIT \ I

M»ME CONTRAn'.'i IN I'AKTICIM.AK

(II.VITKU I.

ruNIUVi'l'i roll niK «l\I.K iiK slIAIiKS.

)) 1496. Thk «iilt)i't(-mtut('r of thi-* ilmptfr is iiui-

tiuM lor t lie wilt' of HliiirtH ' iKtwu-n an <\i-tiiij; iiml

till intomling Hhiireljol.U-r, not milractrt lor the tukinj;

I shaio" from a comi>;itiy Ii\ »ii appli'Hiit. ('oiitratt-i

ul til.' latttT l\tii<l have l»e«'ii "I'enrd lo in a previou-*

|.iiri of thiM tnati^^e.-

i^ iWI. The v»'n<lor or puri-li i-x'r of -hart's nmy

_" niTally, iis wi- havo aliv Ay M»cn/ maintain an mtion

tor tho «|>ei'iHi' pcrlurmaiKe of tin* <i>iitiait :* hi' will

Im' ntil!«<l to a <lirt'-tion tliat th<' tU'fvinhint o.\i'< iito a

|iiup.r (l''e»l of transfiT Hiul roiic ur in all steps net I'^-ary

i.« procnrt' its registration, an<l also, in the <a«t' ul tlio

V •mlnr !irin'4 plaintilf, t.) a (Iftlination of his ri^hi i->

iinlfiniiit^ in rcspcrt »)f rallrt on th<' .shar.'s a..ruin<;

iitt.r tlh' jninhiser has iM-comc the owner in lv|uity:''

Sul,. . t

.,f tl,..

t ll«| ICf.

Niiluti f

till teUvi.

»har

i.»|'ter .»ri', ..f icnir

I'liiif*. A« t'< thi" iiatMi of Hii

([..ircf, ^ic ;)*T Farwi'll J., in />'

'(ind't'i'rii-tf' vSIkI Hrii*l,ir^ . I'u

[V.<-M] 1 Ch. »t 1. -JSH.

>«/•;•(», ? 77.

•l in till- t',.iiiii»iiiefn,(?>insoliil.itiiin) Act, l;">s,

. '.J, M'*' nii/irii, *i lit I.

A« !•' the form nf tho jiidi'mml

Rliar<'« in coni

i!i «iiih s laiH", «tt' A' »« V. Il'i' </,

I.. U. 5 I"
l-

i' ; I'aih^ V. Uuirliiu-n,

I,. R. H Ch. -WH. S, . il«.) M»77«i;-./

V Miirpl,,/, I. n. 1 r..\. 4;m1 :
•_'

K'l.

.".
. ; It; W. II. 'M»; .ip|>rove<i in

Cam. ^*^ilc., liriffl/ v. tSrtttoivt, I.

.\ii to jToceeiiingsi .iniiT iIk- It. 4 C. P. 'M, 51.

i f
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•

1 .1111111""

( iiiitrA' I

iiiikU .

( uiitr.i' t

'

..II tti>'

sio.k I A
rliuii^! '.

m

iitid whi»r>' ih- rii um'tniin-x ul flu . nMe .1" in'l <I«-iiimimI

th«. wh.il,. ..I fhi* rrVivi. thi> |»1 until! may r.«..iv.- •

iiiiirh no "iiitH th- ii.ri>,Mti.«H ..I fli.. .«-o; H... for . X-

nm|.|.-. ill-' 'If'T.'o or jii.lKiu-ni Im- in '<•' "-
-
I""

liH'ii-ly "III' I'T iiuli'iiiii:!)

u 1400, '|'|„. C.mriH d' r.iiuiiiHi, l,au lii»vin'4 n-

,..yiii/..l ihr liul.ility "I til'' pui.h.i.r t" iml'inniiy

thi- v<i..l(»r, iK'ti'iiiH w.n-. I..r«.r.' tho .liuli- utui.- A'

i

.mm- iiiiM i.|..r8(inii. iiiiiiiitaiii..l ..ii tin.-* li.il.ilns m

thimc CiimlH.'

ij 1499. <'<Mitrn<'l- <»t ihi- .U'mii|.lir.n ur.', I"i' »Im'

in..Hi jiirf.intt.l.' <•!! h' Hi.K-k K\. h.iii«<'. """• '' ''

"

li.i'ii l.iiii; .-tiil.li^linl th;it. in hih h himm, ihr ...nii.Ht

imi't 1.0 Im'I.I ti. I. in'i«l<' 'vith r.'t.ioiir.. i.. t\v - um.hm-

..f that IkmIv, ..r >u. h ..I' ih.-m um nw not unrea.si.n il|.'

,„ nlh.'i'wiM' ill.'j?al ;' th.- niMtoin. Ikmiiu jmitlv wnii"ii

aii.l |«»rtl\ unwritt '11. hi- 1 lial.l-- l- - tianp- ti-m tiii.-' m-

liiuf. Hii.l I" U' prns.-.l atrrsli, uii.l [...smMn .litlVnnily.

in t'!i< li Hit- « t'oilinj? -
;">.-•.

Uiit .ontra.l.s I'-u tlu- alo -f shaf.-*- ar.' .hoiiu lini-

^

nia.l.- oir til." St.Kk Ex.hrtiijio. ami tli.ii th"y an- n-,!

ir-'ulat.'-l l)V any h|h- lal rUMt-.mM. th-.u-^'h th-y ai-

„rt"tnmllv - ..iMlniea with r.-fei-fii-'.' to th.' - un.-tm.ii -u -i

,h.....nM.anv. a. ,.,.tal.liMho.l hy it.H s|MTial A.t, -
l.i...

.

„f in...r|M.mti..ii. or other .'oii-titupni in.Htiun.ent.

H500. Wi -nW to ...mi.rehen.l th-' nctiiru ..! ...,.

ini.H on th.' St.x'k Kx.han-.'. it must \u- ..1.s..n,,1

,1„„ ,i„. u.nnlMTs ..f th..- Sl.Hk Kx.han-o .'omms. '.1

,w.. .lasses, l.rok.'i's an-l ioM-.H : tliat a l.r.ik.r i^ an

„.„.„t ..f a ven.h.r ..r i-ui-hascr -I ^haies .„ si... k
; ;

h:.>

.,"ioi.l.,T is a aeal.T on his ..vvn a-
.
.,unl m ih- lil>'

,o„„„...lities, who l.uys ih.'u. to. the purpoM-s nt ,.

sah- at a i-i'..»it : that -.n thr St-k Kx-'hang- th-iv u.

I Walk,, V. //uW/.«, IH r. H.M.-., AV//.<A- v. A',."m-,«, I.. 11. - '.'
'

!.;_, ,^5 }.^ ..1,,.,. ... ,.v..rr.a. ».•.<, artiriiiil '.» I'i'l. .•'
""'"',

. /- II «, w '".in - iViVA'/"« V Meini,^' H. '• " '
//wmW. V. Liii<i,lnn(i M. A W

.
..1

.
I

..n the p-inf ..f iiiJeratiity. S.r. I..'',
'•:!"
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two • lllHiM'lt O t <i)iitri (, thiM)- ()tr < iir«li ait)i iiiiiiii*<liiiti'

utiiiii, ikixl lliiMW' t<fr th' " itiiiiiiiit :

"
iii«l tliiil, a*

nt'iinU lliL' (Ienliii''H lor lix a< I

>iUr> f«)*|Vl' .l«nyi* or IlilH'i ^^lllr

<»uiii. tht'H' nil- thi<'i

ll. !i<ii>r<lllli' In ill

rii-itorii'' 1)1' till' Kx< liaii^i-, i;uverii ihe i'\i'< 'itKiii .>t

!tti< ll • uiiirai'i'* : vi/. , iHt, ilii* iniiin Any, wImii n |'iii-

rha^iii;.' Itroker <>» )iil»lwr lia- to j»iv«' 'In* nuitt I't ili>

^iiiil oi III it Miil»>tlltiifi'il iiurt'liiffr i>> lit'' vi'HiI'ii'hiirt

'inUv. i u- iinimiii ur X t(t">K illV, \Mil< 11 M

iff'

I 'I t

•" naiili' ila) ; -<ni iIijh d;iy ill- prin lia^

ti lit mlorV ItrnkiT ; ami ."h-lly, |k'ihi<I

i(t r II
• an >uiif ilav. allnnril J.ir llh' n'ni-

)|i (If I 111' n;ui!«rn>* of the AIIUi-,

r<»|'iln'il.

thcw lactt in miiiil. tli' riaili r wiil ri„. ii

w i !if |>iai'lit T oi I thf Siuik KmIi itiitri-

lii' itati'il ill till' cvidiiH ' i.f Mr. h>- Zopti

I'i I iiTi-i ill addn'hMiii;; tin- HoUHf i>t Lmil.-'

i>i II..

SI. 1 i.

.V''/tw//> V. .»/./7V.' •' III t»i.' r IMf ^llp

|».Mt| whi I' till' juIiIkt v.iuiltl .xtaiul .IS ji'ircham r, lii

v^i'iild nil tlic tlay |»n'iiMliii<; such icniuii; day (which

lly callid till' ' iiaiiu' day ') Im' !H)iiiid to pU'SWM lISUll

I • the liriiki r a tickit ruiitaiiiiii;^ ihf tn'iiif <>l a |mtsiiii,

i.r ' r .'(•Viral piT^iiUH, H« thi' |>urthaMr m [)ur<h.i.ui- of

ill' said slmrts ; or In- iiii;;ht, if h'- plcaswl, pa^s hif*

I'lMi 'la. If as su< h piin'hasi r, ill which latter case only

W'liild he have Ihcii liouiid hiiii-cli to take to the

d.iris. If the jiiliher had i. deil to pa.s- to the Imike:'

-ii.h

l.i'.k

iiaiii' or uaiiies he 'laille day, the Sellillj;

el ii'uld have fuild o I the sli.in s aj^iiiii.-*! him, aiitl

!i.i\e ioiii{)elled liiiii *" pay aiiv lo--. thereon. I mil

tli' uaiiie d.iv it wa^ iiot seen who nii''hi st.ind iiiti

IliHl' y eitht-r art pureliascr.^ <>i sellers, or, in other

Is, who nii^ht he tlie pcr.M)iis to tiuiister or to t.;ke

U:in>f.rs of sliar' >, and until then a joli't, r iiiinlit hive

1.. 11. II. 1.. lit
I'l'-

.."•-.ill. >tf, till, i.j imrtt It-Ill.
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lm«l a gnnt uvxuy traiiHiK tioHH both of huyin^ .1 A

Ht\\\u>i with tht! same hroki-rs or jobl>i•r^ or with \-. -i. .i~

hiokir^ or jo' k'rs. i>ii thr immo «Uiy in the .ii.-. -ni,-

|M.«r.l. if tht! joI.Imt huviii-,' punhiiwil ha.l hoI.I airiiii,

a ti.k.'t, .•ontainiii}? th.' luimo of th.- i..rsoii lu wlumi

tlir Hhiii-.H w.rt' to 1».' tiMi»f*f<Tn'il, woiihl have I". 11

issur.l l.y ami Pasrtr.l on from the ultiinati' l.ur.liiiMn.,'

l.rok.r to his sclhT. and ho on throiij,'h thf han(l> n| ih.

other iiitrrmfdi.it*' H.-lU'ra aii.l Imy.Ts in sucrr.s.siun. ul,.,.

whotluT aitin;^' as johlnTs or as l»rokcrs, had d'-ili in

the sharcH, until it nadi.'d the hands of th.' oii^m.il

rtrllinj,' l.n»krr. Kviy ni.-ml.fr passing a tick. 1
wis

r.-.|iiiivd to write on the l)U.k ..f it tlie nam...! I'h.

memher to wliom it was j.ass.d ; s-nh ti.;ket would A«,

havo eontained the um.tunt of piir.has.-ni.niey aj;ii ,!

to he giv.n for the shar.s hy the ultimate i.ui<hasin;.r

broker, an.l also a n..te that he wouM pay the sim..

So many transact i.ms of this kin.l t.jok pla.o .hinnj

the aeeount, tliat on the name day tlie ti.ket of n..-"iiy

only remained in th.- p.>-se>si.m of an int. rm.'.li;i!'

jol.her .>r hrok.-r for th.- time ri-.|uiiv<l t-) tak«- th'
1

ai

tieulars of it. It .sonietim.-s happened that th.- -am.'

ti.ket passed through th.- same m.-mhei's han.l> s.v i.il

tim.s in fullilm.-nt of Imrgains m.ul.- with «\h,r

ni.nil..is. an.l. as a matt.r ..f fact li.- ha.l n.-ith-
1

h'

upp.atunlty. tim.-, nor th.- m.aiis f..r makiui,' iiKiimi -

vosp.-.tin,u'th.- nam.- ««> pa.s.s.-.l. Th iginal s. Ilinj

l.iok.r woul.l n..t hav.- h.-eii Ix.un.l t.. .1. liver a iranMri

,.f the shar.s to the ulliniat.- punL.sinj; l>i<.k.T un-i

th.' .xpiration of l.-u .lav- aft.r the a.-.i.unt .lax.aii.

dminti lii'se t.-n .lays tli.- -ai.l punhasinir l.rok.-r • -ill'

n.'t hav.- iH.ught in th.- shar.-s against th.' silr

During this time it was op.n t.. th.- ..riginal ->\h\v

l.ink.i" to ol.J.et to th.- nam.- passe.l l-y hisl.uy.i, "

whit-h eas.- su< li huy.r woul.l of e..ur.se hav.- passe.l ''i

the ..l.j.-.ti.m t.. th.- p.-ison fn.m wh.mi In- r.'.eiv..l ih

Miim.- as her.-inl»ef..r. m.ntioiud, -uid pra.ti.ally mi.
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tuver wonmy 1(1 liiivc IiikI III) lial)ilitv or iiih ri>sl in tin

i|Ut'sti"ti, as wtmtc'Vi'r grouinl- llion' nii;^lit havo hiiii

for oltjfi-tiii;; to tin- imm<> would hnvr juul to l)C nn-t

by tlif iKTsoii from whom it cniimim'tl, ami who Inul

originally issuitl the tiikit, anil tin- rominittcf of thi'

saiil '^tork Rxfliaiii^e wunjil. if apiM-alnl to by thf

selling Itroki-r, hav. (Irciilcd as to tlir validity of any

such ohjt'i'tion, and would havr nijuirrd anntliir naiin-

to !)»• giviii in <nsi' tliov had onsidiit'd it iij,dit to do

~u. But after tin; lapsf i.| tln-i ten da\>. tin' sillinir

liiokrr was rt'»|uiri(l to dilivn tin- nrtificatis and

transfrr of the slmri-s to ihr said ultimuti' |>uriharting

liiukf.
. or in difanll tliirrof, tlu' lattor •ould have

liuu-ht in till' sliaivs against ilir Mdler. The usual

f..uisi' of huriincss was for the st lling Itiokor to dolivir

til'' transfrr, together with tlu- rorirspmiding tirki-t,

t«i ihi' .said ultimato punhaHing lirokor from whom ln'

ivoiivod the /unhasi'-monoy. Th saiil ultimate

liurcliasing broker did not know to whom his ticket

tiad 1 n ultimately passed until the delivi-rv of the

transfer. According to the lon^^ ivcogaized and well-

cslablished ruh'S and usages ..f the said Exchange, if

the original selling broker did not deliver his transfer

uihI lertihcates and (>btuiii payment of the purcliase-

iiiiiiiey within fifteen el"ar days from the name day,

hi- inimediat' buyer was released from all loss caused

liv the default of the ultimate purchasing broker to

pay for the shares, and the latter would alone remain

responsil)le ; in like manner if the mend)er who issued

the ticket containing the name of the intended trans

t< ree of the shares did not buy m, or attempt to buy
III. the siiine sliares within fifteen days from the account
iliiy, his immediate seher was released from all lo.ss

(aiised by the failure of anv memU'i tlirou<di whose
ileliuilt the shai;'s were not delivered to, and the pur-

• li.ise-money paid by the ultimate pun hasin^i broker ;

the |i)bbcr had fultilled all liie obligaiions i('i|uiied of

' 3 .V
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l.in. I.y thr r.ii.-s ana uwiRos (»f the said Stork Ex.-lmi.--

ill rt-apvct ct" his ctmtrat t."

§ 1502. In this piissapf, and in several of the ciisrs

wlii.h have (xeurred, the joblnjr is spoken of as if his

rights and lial)ilities were distinct from those ot ,i

l)roker. But the l)roker of a purchaser, and thr.)u;;li

him as principal the purchaser, appear to l>o in pre. i>. !y

the S4ime position as a jobber.'

§ 1508. Such beiiijr the practice, the contract of sal-'

to a jobber has been determined to l>e to the .ti.,r

that, at the settling .b.y, he will either take the stiaiv>

himself, in which cas.. he must accept and register ;i

transfer and indemnify the vendor, or he will guv, :,s

purchaser or purchasers, the name or names of .m, ..,

more persons .apabh- of contra<;ting, and who lu.v,

authorized him to contract for them, and to whom im

reasonable objctioii can be made: and that when th.'

vendor has, by executing a transfer to the nommc.

accepted them as purchasers, aii.l the nominees l.av.

accepted the shares, through the delivery to tli n

brokers, on a payment by their brokers, of the transtci-

and -ertiHcates of shares, then two things follow, vi/..

(,.) a new contract arises between the original vcn.l..i

and the mmiin.'es of the original purchaser; an.l (u

|

as M consc,,uen.i. the original purchaser is ivl.M-c.i

iUKl no a.ti..n can be maintained against him in nsj...
•

of thr .ontra.t;^ So that he is not in any sens. .

M...,t,,l V. I'aiiir CJn.l LXiUMiiiution, ami held thai ;t -s-

iio \mt of tlie contract ..f i
i

.

chiiscr of ghareB to give m 'Hi''

Ills own name or that ol lu^ '-'

Vriiicipal: that ho contr^cls t- jo

cri>t iv tranitfi-r into tlie ii;iiii' »!"''

he fiirniahi'B. and to iiidiiiimlx ii.

vendor apainBt all calls ilir ii.

transfer i^* executed and ii'l^'i>'

to him: that the vendor i:.i-

ii-hl to oliject to execute a irm-:

to any oii< nanie<i hy the pur. !i:i.-i

and di>«.'K not, by eltciitii l^

' See

a. tion), I.. 1!. '' I'.x. i:!-', 170- Cm-

-ider ^f'rel v. .\t»r>nin, •Jl I.. T. N. S.

i:l-.'.

- („/,, V. Ilris/„nv, 1,. v.. 1 t'h. :'•,

reversnm >. C. i. 1!. <• Kq. ll'.»;

(h-ifKii V. y/,-.v«i/v, 1.. i:. •! f- !'•

.to, reversiii}' S. ('. L. H. •• (' '' "- ^

l,n,i.j V. /Me,,, ;!'J Ch. I'.
'••-'•'"'.

In Ma.il''l V. i''M,i' i,-'lid acti-f).

I.. I!, i; Kx. i:'.-, i.iird (ihen Mr.

.lu.-hue) Ulackhiiin Huhjeci.ed th.-

«i,..le matter t., i ' 'i v elalH.rate
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guarftntor of tin; |»t'iformaii' r '>f ili<' ik w roiilr.i. ih liy

his sub-ven(l«!<'^4.

§ 1504. The peiuliiirity «t" llii> tmiiaac tiuu doi > not

lOUBist in the extinction of the original contraei l»y tin

new one : that oc(!urs in nniny easts ; l»ut in the rij>ht

rcfH-rvfil l»y the original tonirint to tht; puieha8<r t<-

eonipol the vendoi to accept a new «onliae' in litu ot

the ohl one. In short, the original tontriu* with ihi'

punhiiser is one for sale and jain hase, witli a right

icserveil to the jiureha.-ier, under rtrtuin cireuinstan" cn,

to call on the vendor to enter int(» a now and >ul)rttitu-

tionary contract, and an ohligation on the part of th.'

vendor to do so. It i> an efleetive i ontraet to oonrraci,

in the sense that it is a i<»niract for a future novation in

certain events.

§ 1505. Of the original lialiiliiy of tiu' tir.si piirtlia.si r

lo lie sued in sjieritir pcrformanee and for indeniiiiiy

there is no doulit. Let us now inquire .1 little mori-

. xu" tly what su<h original pun liasir iiuist liavi' doinio

nlieve hini>clf from his original liaiiility.

I>t. He inu>t giv'' a- punha-i • the iianif o| ,1

|ttr>on tapihl'' of contracting. .\' . ordiiigly 11 lia>

Im'.ii decitlcd that tie pa>-ing on the mime of .m

infant i> no >atisfactioii of tie- |ol>l»er"- liability.

L'ndly. lie niu^t give a- ])urcha-cr the nanic ol :,

I'euuliur

Itv llf lU>-

CDOtl-.U-t.

V. lie II i^

till' ori

guiiil pur

MViiislVi, ii'k'.iM till' iiiircliawv irolii

lll^ lialiility to iiuU'iiiuily. Ili>

I^irilsliip lieM, ur a , oiisfmioiiti

,

th,\t r,,i'i« V. Urimto'ir .iiitl UiinHtl'

. Ittisli.w, {^ulii »upni ttvre ri'^luly

; ( idoi, lull I'll wronj; •jnminln, aii'i

Sii.ii Maxtfl V. I'liiiir [l»t iiilionj

(I.. K. 1 Kx. SI) was wmiiuly 'ii'-

,\f\. Sv, .111 til this jiiil);mi-iit, 7" 1

.',inii~ L.J. ill Mill-;/ V. .V(VA(i/',s.

! . i;. TCh. Ml. T.'iO. |...r.! Hhi. U-

'•uhV vifWK stfia to !« pi.iitirally

viTriiifl liy the t!fci..iim ><i tin'

fe H-u-o "I' l,iriU in tilt 1 isi-ihiiiiiHi

c.i-.. (I,. It. 7 II. I.. ,j:!ei.

' M-n;/ V, Mrkalh, I,. 11. 7 th

7'.:!; S. C. >.«. Xickalls v. Mini/,

I,. 11. 7 II. L. .'i.'.O (rcv.THiUi: the .lo-

i^i.iii ..f iWnii v.c. ill s. ( . I., i;.

7 ell. at p. 710, aiiii MVirniliiii;

A'M.mV V. Munis. L. It. 1.! i:>[. 'JU;'.)

;

lk„t V. Xkkalls, J-J \V. N. JIS:

Walsv), V. Mlllrr, \V. X. 1b7i;, is

illall \'.V.): l/,rila:,,\.l',uN.,-2rU.

I>. .VJI. 11'. Xickiillf V. Fiinii^iti',

\\ . X. iHti'.i, 1 Ih '.laii.i'8, V.<'.\ and

M.ujitardx. EuUn, 1.. It. '.Hh. 111.

>.•<• also Ui-uiiui V. /;'...',, L. i:. 1-

|'..|, :(i;:'. ; n I'll. OX'.
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N.,1 ml <>o

I IlMt

lib

|M r><>ii who ha- autlioriztd tin- <)iii;innl piir.ha>«i i..

Iiinil him ro a ••oiitratt of piir<hnsc : ^o that pa-Mii.;

I. II the niuiii" of u ptrson who <,'avc no authority i- n-

-atinfactiou of th«' tir-^t piirclui-ii's liability.' \>

ri'gui<lH thfHi' two points, it has Ix.ii urp<Ml that it ii..

i.l>jf«-tion was tiikfii to thf naiii'' within tin days ili.i

thfsfttlin^'-flay, tliat liiintr thf ptriotl allnwtd fui \\\,

approval or njoctiou of thf name i>f the ultiniai.

punhascr, till' ori^'inal <«l(j(Mtor |i»t hi- lijrht tn ..lij,, i ;

l.iil the roiitrary ha- l)'<n InM ; tli-' p(r>oni»l rcspun-!-

hility, and not tin- |)«r-onal rapaiity or aulhoniv.

hiin^'llu- only point hit f.ir iniiiiiry and dtti rnni.i

tion within tin- t»n days.

:lrdlv. Thf oii;4inal purfhaxr musr <,'ivf a namr i..

which no ifasoii.ihlf olijfftion i-aii hf takin. It >fi in-

ili;ir rfsiilcncf in Smyrna wuiild Ihj a ri'a>on;tl>|.

nlijfftinn.' This nlijfition, if not lakfn within ili'

ton day-, wouhl fnnif tun lalf.

§1506. Tlif nnmiiiff of thf original purrhn- i,

vvhfthfr joliltir or purfha-ing Itrokor, is in most ni-i - i

-ub-vfudff. Hut thi- i- ui«t nfcfssury. Thf f xii;' n ;>

..f thf fontract is sati-tifd if the namt- givcu a- tlin "i

.\ [»urfha>fr lif that of a ptrson capalilo of contra, im-

and who ha-, .-ontiaclfd to takf thf -hares. Thu-,

whfrc thf person naiufd wa- a man of -traw, wh" !'•!

a irraiuity acffptfd thf shaif- in a lirokfU fompinv

and the vendor's broker- did not olijfft to the umiih

iriveii ()r retiuirf a liftter name, the original puifli i- i

wa- held to have pfrfornifil hi- fontrai t, and -o w.i- U'

longer liound.

Whetlifr the i-riginal [lurehaser is lioimd to do ,iii\

thing more than proiliicf a UfW eontrafting party, . .

whetlifr hf i- lial>lf till the new i>urcliaser ha- afiii;ill\

' Miixii I V. I'liiii-- (1-t m-tiuni,

I,. K. I i:.\. si.

J//, „ V. iiitirt*, I,. I!.
'< Q. I"'.

IT-, «l,K-li I .i»', li"«i vcr, w.m "ii ,i

^||<<lal collllllrt.

Mijliil V. I'liiff (-11. i
.i.ii'iiii.

I., i;. i i:x. •Jiiu.atViriiii'.l f.. li ' I'i

I.'.-'.



• •oxriiAins I UK tuk k.vi.k of rii.vhfx

ai'ii |»tid t he irmi-t'i r <>f t li

h< rt'iift< r roii-ulcr. (I.

fifiii -, 1- It piiiiii wlihli I-

ifr> ' lie ri'>H((ii'§ 1607. Wl
with hi' Jiuthuritv, l»v

iiaiiii \m^ I

am I "iii'h iiiiiiK ha> I

I oi |>urinasiiig iiiuki r

M't'ii j^ivfii, n,

lii'uki

M'l-II ,• rci, hv th. vendor Ity hi-

ariu th I' llitlllllK'i-

1''

. \irlltili;,' thf trUU^l'iT til III' II

!ii-i thnm^h hi> liiok<r j)ai(l t'nr ilu- -imi'- ami aiccpH"!

ilii irapsl'tT ;iinl itTtifii ati-. a ii' w ii.ntr.ni ;i> v/r havr

•III. an»t - iM'iwr.Mi lilt Vi'll 1. ii' iminiUfc

xflorHlHli''!'

Tlii- ii'W loiitrari may 1m miTuii . d l)\ it. :i>'i<>ii I'm-

iml'imiity.' ur l>y ,iii ai-iioii lor ~jii-.i{i-

iiiil iiiili iiiiiity.
'

§ 1508. In a< Tonlatiii' with -<>iiir i>f il I' .mil

ilii- iii-w i'i>iiirai-t has, jn tiir f'(iri'L;niiiL; -ri'tii>n-,

-laifil a> ari'iiij^ winii thi- noniiin lias jmiil li>r hi>

-linn'> ami airipti-il ihi- transfer ami iiititirih . .i, to

|(ii it in uihiT ii'iMi-, ilir original piip ha-i r i mily

'lisiliiirgiil wlii'ii he priulmi'.s a munimf wlm liiiii>i'll'

{)ayH for thf ^hari> ami antpis thf transfer (and doi •^

iH't mi-ri'ly luiitrart -iu to <li»). IJul tiwri' in m>i

waiitiiig authuritiis which wonlil [(laer thf I'on-tituiiuii

"t llif IK'W fontiiift at a pn.s^ihly fiirliir stage, viz.,

uh'ii liy thf tifkft till' iifW punha.Sfr has hiiii >ignilifil

In ihf original Vfinlnr, ami ilif vcmlur ha> ^iiiiuiicil hi-

i|f- Wli.ii it

IM'I'tl

ptiiiii)tam-r to tlIf nr

w

pur ha: fr. Th It hIf iioint tia> iifVfP

liffii prcfisfly ilftfnuiiifil : ami a> thf "iilv notitifati"ii

iliai ihf original vemlor aifi-pt- thf iifw puifJKHfr

i

Ntt iii/ra, § 1,'iOS. M.illhy. 1,. It. I i: ; Ch. Is.s;

^v in- ('ookiiiirii r..l. Ill '»;•/.<• i; Ki]. .(O,'! ; 4 Cli. 'JiXi ; //•<l'il,'

\. lliUlui'r, I., i;. t (", r. al V. AV//y, Ii Eij. \'.<i<.

Ihiii-'-k, I.. I!. I K\.
S'c /«r CiKkluirii I '..I.

V. 1!. ao;i.

"/ (/"/ V. si„i,h,ni, 1., i;. i;

,11 V. It.ifl,. I. ! r. r. ,11

.I.'Xim's I..-' Ill M'l't/ V

-/,. I'l^iii'l V. Mui/i/ii/. lii \V. IS

.V„/i-.i 7,<. L. It. T I'll, at
I'-

'

'llllVI !!(/'!-: 1. U. 'J Hij. .Ml (ri'ViTninn " S.ci pn- liicii .1.

". t'. I. It. 1 r..). 1!H1), apiilovoil HI *7ir/i/i«7-/, 1,. If. ti i;. B. ai |.. .IJS ;

ill (irismll V. Itriatuiir, y.. r Kelly L'.lJ..iu Ihivif v. Iliti/'OcI;,

I i;. I <
.

1' ;,.;. .-,!
:

//„,.•/.-, I., i:. t ]\. nt IV Wl.
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app'ius to l.r hy a»-livory "f ili.- iriiiisr.r on payin. i.i

of th.' prin-, thr poiut (lo«« not -•••m to In- one of mii. li

prai-tiral in»portun«'f.

tj 1609. Tin- ntwrontraci i-, iiswi' Imvc -ffn, iMtwiri,

till- original vt-mlor aiul tli<' nltiinat.' purilmH.i- m

iiomintMv lletwetii tlir ori^'in;il vtiwlor and any ot ih.

iiit«inv<liat<' imrtiis tluTc i« no .oiitrart.'

§ 1610. In oi"' •:>'"'. howi'ViT, it hax Ikvh Ih'M tli^ii

then' i> a r\)ih\ to indemnity in Kquity on th.- gruiih.l

..r truM. The case alludr.l to !, CiMf.lhni v. lf'l>

Tliin- A. thro«}.'h lii^ hrokt-r -^old to a jol.l.rr, IV II.

sold to ('. through hi- broker. ('.'- Itfok.-r gaw ih.-

name of 1)., who \va> a man of atraw and was hi I.I '•

W a tru>t«H' for ('. .\. tx.Miiti'd ;i tran>f«r to I> .ml

ri'i-.ivtd the nioniy : D .li<l not .M.ntr tli.- tr.iiiMn

and Infort- rcgintration th-' . oiupany was wound ii|.
•

C. wa- h.dd lialdf io ind.uinify .\., on ihv ground- ilni

A. wa.-* a ujoro logal "Wiu-r of 'In >ha!ts aiid «iititl. .1

to indemnity from th.' pa! .'.luitahU' own. r, and tint ('

was Hiich .nvn.r. It may Ik- .|..uhl»d h..w far th.' .
;.

.'

can l>o coUHidrr.'.! as an authority -^iiu.' the d.'t'i-i.>n-

in Cole.'< y. lirlstoio ' nm\ M'i.rf>''l v. Pa.//»'(sfcond .irli..iii *

for it would hv\h:m that A.'- ..liginil ...ntrn.'i of ;i|.

wa^ liahh t.. hi' .'Xtingui^hr.l hy ;i n- w .-..iitriHt wlr h

h.' agrc.'d lo .tit. r iiil" with a nomiisp.', and th .' 'y

.wetuting tho transf.r to l>. h.' ^..^pt.-.l him a- j.m

.hasiT, and it would -.•. iii \>> follow that li. .
oul.j l'» k

l(. him iiii'l "• I'o one .1-.' for indomnity. Th.' ii"U-

ivgi>trati..n of th. traM-f.r, t...., -.'.'nis iniiiwu. ii.il

;i.i-ordiiig to th.- m.ir.' re.m .M~i-.

§1511. In \'i^<-'""lf Tnnilhjtou V. Loii-r- \\\< t'll t

C.mminii IM.'ii- h.l.l that n.. i<ti..ii .-oul.l he m;'i!i' un I

i. K. " IV -'.i.

- 1,. li. 10 Ya\. IV l.l.iu« \.C.).

Tbf .»« of I >....«-.( T:-ri,„it.,>, \

l.uwr .Itus i!"i !i|'l«-.r !' hue tK-cii

iil..i !., 'lie V.C. '! i--> ct^e. '.'I.

118 (.Taiiip-. \ ..'.1

1.. l:. I 111. :•..

I. K. I Ia -til '' 1^

1. t:. I . I', J...



\mlr»i'l

a)NTiiAr«j von tiik balk. i»f miaiiks.

auaiuKt thf Hul»-Vfmk'f wh<>'<' in»iuiii<<' liml Ut ii

ii.<.!pted by ihf original vtiulur, ami th<y txpri-^Mrtl tin

luribtr oiiinioii that tlurr wa> ii" .(luiiiiU.- riyhi

a^iiiiiHt him.

§ 1512. lu >*n\nv vam'K thr tuiliiiun lorm of loiitrmt cm

1, .Icpartcd from, iiml ii iontnut i-> maih- liy llic jobber
^il.t^.",'.,,,

or pun-haaiuR brok.r witli n^giHtratiou Kuaraiitn-d. Tliirt «;;^"'"

.su|MrB<ltls an impt^rtant obligation on the original

Iturthascr, ko tlnit li«' has not . onipUtod biH iMHitra-t

until ho hjiH litln-r himrtclf pai.l for tin- shares an<l

K.uUt.ri'd thf trauHfer, or has proituro.! Aonw unrainc-

to .lo Iwtli thew. thin^'H. 'riH-roforc \vh«ri- tln> jobU-r

|.tM»iirc<l u noniiuto to ancpt or pay for thf shans.

I.iit thr trannft-r was not regi.sU'rftl, thi- jobber or

niiiiiual pun-hascr wiia still liabh- to a suit for .sp.citic

|Mrforinauce an<l imlemnity.'

^1518. ('xHfs may, of courso, often oecur where, ri.ird

iiiile|Hii(U'ntly of the eurttonirt of tlie ht'H-k hxeliango, ,.iu(.tiu«

A thinl iMTMiXX may w) atl.ipt the piirehiiscr's eontraet |[';,.;

"

a- to plaee hini.self in the .sho^s of the purehasor, an-l

u'lve to the vendor a tlireet right against himself. The

practice of passing on shares before transfer e\eente«l

'.'ivis great facilities for su. li a result to arise.

!? 1614. In one ease W. .lireete.l his broker t-. buy ^'•^|;5^';'

shares in a discount company : the broker Iw.ugiit them^n..

trnin the plaintitl', and, on \V.'> insf letion^, gave the

iiaiiie of (». (a director of the coni,..iiy) as pur-ha.ser.

t;. received tlie transf.-rs made out in his name, retained

them, and deposited tlu-m a- security f"r the pur.hase-

muiiey. which was paid out of the company's fuiuls and

, Milted to (J.'s firm. (i. deiiietl that he had a.s.sented

!.. !!ie -hares iK'ing l>ou<;lit in hi-* name; but Stuiri

\ •
. hel<l that <;. had as.sente<l to the new .ontract, and

irn.rdiiKdv made against him a decree top specific

i
il'irmance.'

'•/.'«» V I'liii,-. I i:.<! K.|. fill

. 111.

Ii,!!. I,, u.

s
3 I

i



WtMK <«»Mi;.\t-lH IN rAKTICl'I.AU.

f!)uitr V.

IM»ii till

..Illy

•l|lllli|l'lv

. i.iiti.'.r

M Vi
..ill l.,-(..r.

tl II

§ 1616. A Htiiiitwiiat Hiiiiilar Htiite of f«i Ih utum' m

nil «ttrlHr Muit. Tlicro A. m»1.| to H., ami H. fol.l t.> < .

A. rx.'. iiti'.l a tiiiiiNf<r in ('., wlii. h C <1m1 not rtjj[Ht.i

A. tlu-n «ui<l IV, aii<l iil)taiii'tl n .Iti n-" ilin-rtiiin .ui

inquiry an to A.'« title: the MaHt<T (.Ttitiitl in tfl.
.

t

that A., l»y txiiutiuji tln' tiiuiMfoi to ('., had |»rteluiK.l

liiiii(«U' Ih'iii making a tith- to IV, ami ou thin j^rounl

the liill wax (li«iiiiMH«<l on fiiith< r loiisirleration.'

§ 1616. So ajiaiii, ill the (!aHe of a coiitrttct intw.. n

\. anil a tonip.iiiy to lake Hhaies uml make eeitain

|iayiiniit-», the it<.M.Htratioii l>y the <oni|iHiiy ol a traii-li i

l.y A. to 11., Ufoir A. liail made the payments entilliii,'

him to Im' reyi.-sn red u.h a shareholder, was hejtl l.v

Lord Selltoriie (silting' a« a .ludj,'e of HiHt in«taiie. ) i..

Ik' a uew eoiilrai t iMtweeii H. Hinl the c-oinpuny wlii< li

exliii^niishtd th<' «arliei- .oii(ra<t Utween \. and the

eom|iaii\
.'

§ 1617. The r..lh.wiii«; eiriiimstaiiees require < oii

Hideratioii in a. t ions ot thi.s deneriptioii.

The plaint itr in some i-ases ha.s U'en only etpiitalily

entitled to the shares, whirji have ln-eii rej^istered iii

the name of .some third person. Tliis ha.s l)een hiM

no olijeetion to a d''i rei- for .speeitie perfomuiino or lui

indemnity to th<' plaintitf.'

^1618. Whctlier the ta. t that, liefoie the eoutra. I

was made, a <all was made on the shares of whieli ihe

|»iirehii.ser was ignorant, wa.s a defence to a suit l.r

tlie iM-rformaiire ui ;; ontiaei to liiiy tlie shares, w.is

a point muili 1 'ijisidered m the sm-ee.ssive «ta;ies ol ilie

litij,'aiion in llmrLiiis v. Mullhi/* luit eaii hardly ii

-m\ to hiivr been then (hvitled. In fa<t there ilie

eall wa.s Mi.ide on tip -ame day as the coiitraei, Inn

whether U'Torc u\- .tftiT .lid not appi ,ir. In the ahseii.e

- .l/..rt<./,'- -I-.. ! . t;. !• IV, i"\

/ ,,., \. n„t' '-. I i;. I'.j.

..'.7; ". • tl. :>H; l.oriU'i v. /'"

.i'.'Cli. I>. I'-J.'..

' I

li. I K.). :'.7'.'; ••. n,. 1"

i:.,, Mc, • \ cii. -•Ki.



MtNlllACIS HtU IHK HAI.K OK HIIAIIFX -".»

roll

it I'niuil <»r inwii'pnmutation, i t i\w n tint mclll I Ifllt

»hv tlie }«« I that u «iill, whi. h the punhaHcr iuumi

biv knowii loulil at uuy liiin' l»e maile, hiw l»o«ii iua<l<-

hIioh! I iivt.i 1 the . ..iitnu I ui pn'veul eitlur jmity Irmii

fiif ri iii^,' it.

§ 1619. Wlien- th<: toiistitutiou of tl»<' <(mi|»aiiy ^Ivh

ihi' <liriMlof« a jxiwcr to niusv t<» legi.Htcr truuhfeirt, tlir

iUCMliuii «ii.se« vvlietht'i the ivlu.ial mi the part <»f ihe

.liriTtuiH t«' ,e«iMt«'r the punliaHcr, rclifv.H him Imiii

ilif i>ltli<,'atioii «if iH-rrinuiiiij,' the toiitiiu t.

Thin qiK'Mtioii iiiiHl l>e unsweretl tlitli iiiilly ii«-...ril.

Will ti» rinuiiiHtaiueH.

5 1520. (i.) Wher.' the < oiiliart in nut iua«le on the

M(Hk Kx< hHn;,'e, lint i.s inatle with M-leK-n e to tlie

.oiintitiition of thi' loinpany, or .xulijti t to it-* rnh!.«<,

iinil the loiiHtitution "f th'' < oinpuiiy rftjuireH the

vftiilor to ihi all that i.s e.H.s.ntial to the traii.sler, the

vc n(h»r i.^ untler an ol»lij;ation to jiroriiic the a.«i«enl >>\

till- <liie< tors, and iC he fail to do «o, the pnr<lia«er in

ri'lieved from the rontrat t, and if he have already paid

hi.s puri ha-si-iuont-y in i;inoran<c <if ihi.s refusal, he may

n (iivfr it liaek.'

§1521. (ii.) Wherr ihe <((uir:i.t i-t made on the

St(M-k Kxrlmuge anil -uhjeit to it.s nde.s, ii i.s . har

that the refitsul of the dire<tor.H to reyi.ster the tran.^fei

i.s iiuniat.'rial ; for, ai-.ording to the constrn' tion pui

upon siuh a .-ontrait, it i.s performed on the vendor'-*

|iart liy the ilelivery of the transfer aud certilitate-.

and the vendee in entitled to the right whi-h he there-

I'y aiMpiires to pnxure him.self to be registered, it ih''

ilireitor» so i:hoo,se : he is not entitled to an absolnti

.md unconditional rigiit to registration.' In a sale dh

the Stock Kxchange it i^ no part of the vendor's

<hity. irrespci tive of express contract, to procure the

Tu^^ui til

.llri'CtDi-

l.. folli..'

1 \\l,..l.-

\i fhlor

tnuiml I'l

irin-lii.

II. WIlCM'
r.illlM.l

iiiikIi oil

Si.mK I t-

.li.inn.-.

ir.//ii /./..'/./, ; 1.'. I'., -ji /;.,//.

t. /»/• Ijir.i r:ilil|ilM 11 ( ..I.

\. H<lnffll. I 111. ,V Kl. .11 \:

.1. ,^tnii/ SH'.

1.1. !!. .V i:.

1 Kl, ,\ i;i.

*



7;J»> HUMK atXTK.UTH IN lAttTUUI.AII.

registration of tb« twunJiT.' Hut be in umler mi iiii|»li.'.l

.il>liij»tu»n <>i ilnty not to "In unytliiiiK lo pn-vem or

iinerli-re with ili«' tr«iinfere«'H being put ou tlic r«gii»ti'i

M» iiH t«) ii'.jttirc llu' full iMsneJit «lcriv»blo from tli.-

imiisfer ; lu.a fur a linn, h '•(• ilii. ol.liguti.iii or <lut> i

irniisfcror may lie ma«l«' linl»!«- to piiy <lMmji«««.'

ni wurr.
i iMH. (iii.) Tlu-rc uic nmin'MUH . ontraiU foi tli.

r«ii'!'m.'i.r*ilp of nhurc« whi. h fall umLr lu-itliir ol tho two .Imw.-

'"'"'""
juhl lulviTtod to: iiml witli iT«ai-.l to th.-nr it in m-i.

lilHiult to *iv what iH till' ••ffe<t of the {»>w.r of lli.

.lircrtors t. n'fuH«> n-yintratioii, or of their a.tinl

I I'fUMll.

(t|HMmito vii'WM hiivi' lufii ixj>ri'*-*o»l. On th- oil-

i..,.i hftii.l, honl Komilly M.R. in oiiv ru«e .x|.r.Hm'.l il..

Mi'r'ln.i view thiit I'very .•..ntru.t for thr mil.' of HharcH in ...,

(litioiial oil the . oinjwiiy n- optuig the i.uivhiwr a- .

sharehol'ler :
' on thf oth.r liaii.l. Lonl ('hclra«for.l

intimated an opinion that in ii" ortliiiary - hm- will th.

(linrn'tionary pow. r in the dire, tor- furnish u <lei".ii' >

• Th.' .liicDr-," he mud, " may dc luie to legiM.r. I. 'it

the tratiNi. ti.m i> •.implete a> between transl.roi aiil

transferer."*

The opinion expressed l»y L.-r.l ILnnilly MU. in ili-

.a-..' refenv.l to .an pn.lial.h not now Ik- ^ustaiiie.l.

Mtr II

lii'Wl of

l-.r.l

.'Ih'Iiik

I !>inty V. Itiinull, I K A t.l.

>pi:l ; sAiHwo- V. I'iltf ij' A«.."/">i, .1'

»•„,/,. -i<.<m, tt Q. i». \y^x-y. !"
•I, ,11 f'liiin'lrrt' Anniriiilii'ii v. I'lirki .

Ji> y. H !*• •'•"''; Vil*-:i V /.Vn/'.y,

I I •.«)•.'] 1 I. II-
''>'''>• '•^'•. ''^''- ^'

t. imnliiM's Willi ri-ui'lriiliiii -'mi

- //.K.;rr v. Ih>l'. [I'.KMI I I U.

,,\>.i "i.V.I, .V-t. .\^ I'l llie Iiu;i«iin'

c.r ii-i I u(j.'» 111 '^ 1' 1' » '*."• "''•' ^-
*'

;it p! ."iiiO-.'it;-' ami r.»;i. fnnf-

r..lly, 'I thf « i-'- .'f a foninuf T r

tllf «»ll- '>f flliri'S. III.' IILM"!".' •'

iiuiii.i'.'<'» ^^ 'I"' ''itT< rturt liilw

fimlnut I'Tkv of lln ^Imr' .iii't Ui

iii.irkii priu' Bl ih' timi' wli.i'. H'
iill;;llt ! ll.lVi' U'Cli lU'llTon^l . • 1

a>ii*tiii''nliy 'liiiii^rti for t»r.'i« d wi !

niil !"• pveu lo 14 |iiinliii*»r "i -li ir- >

wlitir ill.' ciiiiUiict priif lA.iiM. 1

llmr \.ihic «l tllf liiiif fir tu

|,l>li..ii. /.'' Srl,.r.fl„i,l„r. .V.i .

V..''riAn.A. ,, '.'H I,, T. I'j;. I'.'ll.

II.HV. tWiO.

' ll.twkins V Mnllh,,, I,, l;. ' '

,it ).. I'.tl. tv'ff /•" l,..ril l!"ii 1
*

M I!. Ill /l<»l'ikii>tin, \. K-Vu, I 1'

.. r.,. I',..;.

I'hiv. '... '.



• oMBAnrH roit iiu h.vi.k t>r ^iuii>j< 7:11

^ IfttS- III H -uli*«qiu>iii '11-* Iwfnn- tU." laM n«n»«'«l /^J^«

.Iii.IK««, th«' «l'«l of !«ttl.iiiiiil ut th.- .unji>aiiy iyr(.viil.-<J .

-

ihm no ptlmirholilcr nhouM tniii-f<r hi>« "hart" 'X. epi in

Ml. h « iimiini«r a« the B««nl nb'.ul.l approv : « nh«r. -

liolil.r ioiitra<t<'l to m.-!! hi« ^hiire-> :
tin' IW«nl refu-. .1

ii-.on»«'tit to hi- miikiiiK th." triiiiHf. i ; ami tin- veiulni

ill. 11 n'fu-«(l to .omi'loi.' tli<' |iunha-.r fil.tl hi^ liill.

,n<l ohtHiiu'il u .h'. m- on tin" ^niUtnl ihal th«> iW.I ..I

-ritliniint .li«l not j.r.v.iit ihr <i»lf ot nhniv'^ or «!%.•

ili< iliri. ior» an iirl)itriir\ will mi \i" h an ... -a-inn :
in

ii-.' iIh' |Kirti<'"«lifl'i'r»'i| thi> ..nvoyiui. •• wa, r<> Im« mmI.iI

ill t'hanilMTH.'

^1624 WlnlhiT. iiuI<'1'«ihI.'Ii»Iv "t "In lul''" "' ''"' i'" >"»5'

Si.xk Kx'haiiffo of of ofh.r 'Ih-. in! ...iiiin't, ih<' <luty ,„„ ,„„u
'^

,
• I .1 tr»n'>li

..f pro.miUK thi- lraii>f«r t.. !» i. j?wt' rp<l r -t- on tlK-

V. n.lor or pur. ha->.r. ha- not Im. n the -ultj.. t "f «i>y

...ii.luhivc .li'.iMon. It i- a iM.inI of grrat in..m.ii» f"r

ill.' .l.t.'rmination of th«' .|U<-tinii now un.l.r ..ur on-

-iilcration : for, il it n-nts .m t\v puK lia-.r, lii- non-

jK rfonnaiM «• of hi- oMijjtition .an ncvir j»r.ju<li< e ih<

v.iidor. Th.T.' ar.' in thf 'hm- ari-iuy ii|«.n Sto. k

Km Iningi' .-ontrtK t^ ' nuiii.-rou- <//<'^» whi' h imply that,

•Mmrally, th«' «luty i- uiHin iho pur« hn-.r. and M i^

M|)pr.hen.l»Ml that thi- will I..' ih.- .l.. i-ion of th.'

>|U•>^tio^ when it ahall ari*-.'

§ 1525. It is M'ttl.'.l, an<l iiuh'i'il . oul«l hartUy !«• i„.„,i.r

.louhtod, that whrn through ihf fault or .h'fault of tli.'"°„I!,V

.|.fVn<lant th.- transf.r ha.l not Iwon pre.-outo.l for ;;;',';^«;;;,

ivjristration. an.l tlun a winding up had int.>rv.-ii.'il. ;j-|'"

in.l then- was no fvid.-iKv to «how that, if tho tn\n.-f<-r

hi.l Iw.n duly pr.8.nt«'d hy fh<' dofondant, lie wouM

/'..,/. M,.MI,I; .'11 IS.':

Shf/'fiit V. Murphii, I. U. -'

i;.,. .•.It; It; \V. II. '.IS; Sh;i<j v.

n„.s,ll. I Kl. ,V Kl. -ss
; t:ni„» V

11 /. I,, i;,
.-. K.|. '.I //."A/Aif.» 1.

V A".,/.V, I- I! ' K'l '"

St tl t»lrv»t|lll^ III I.'T'I

K»litr (tli.Mi Itrrll M.I!.) in Kkii.tix

V. I'ilij •! I.'iii'loi' ! ''. i'i>ri-<rnli">i.

It ^^ p. 1». :>t
I'.

-ST.
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The wind
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i. Petition
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cintract.

ii. I'oti-

tiou pro-

seiitet)

nftor con-

tract.

The de-

fence in

the latter

case un-
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SOMK CONTnAt IS IN I'AUTICULAH.

not Lave bctii •iiiopted a.-^ trauHfcroc, the obji'ctiiiu

liascd oil the refusal tit transfer must fail,'

§ 1526. The wiiulin; up of the 'ompauy has in mauy

of these cases been urged as an objectiou to the rcliit

sought : here we must distinguish between cases

in which tlie presentation of a petition was before

and those in which it was after the making of the

contract.

§ 1527. (i.) Where flie petition lias fir>t been pre-

sented, then the contract has been made by both partie-.

in ignorance of that fact, and then the petition has re-

sulted in a winding up, there has been common mistake

or common ignorance : and in su<h a case it appears

that the Court could not compel the specific perform-

ance of the contract.'

§ 1528. (ii.) But where the petition has been pre-

sented after the makiug of the contrait the defeuec

does not appear admissible ; for the general rule, that

the destruction or failure of the subject-matter of a

coutract after it is entered into is no defeuee, must

prevail,* and if the contract cannot be performed nwda

I't formi'i, the Court can still give relief by way ot

indemnity.*

§ 1529. The point has been urged in various forms.

It has been said that the substitution of the one name

for the other on the register of the company is part of

the contract, and that by the winding up of the company

this has become [lossible : and further, as regards

companies under the Companies (Consolidation) Act,

1908, that the effect of the 205th section of that Act

is to render transfers after the commencement of the

' Kvaiis V. Wdod, L. 1!. .

I'liint V. Jliitchiiistm, I.. 1

3HS,

- EiDiuersoii's /•fiae, L. I!. 1 ('li.

f'ohs V. Brifliiiiy. ]

V.i\. II ; 14'J ; Tayhr v. Stray, 2 C. U. N. S.

,'i Cli. !"•">•

* Crust V. J'aiue, L. It. G Ei). fill,

003. Bermingham v. Sheridiin, ;';

ISeav. 660, probably cannot Ik>

R'.!v.p,^.rti-4l, OiKjijjgijist!! ?/<:•'•;;« .

j. Si/inons, L. R. i;5 Kq. GO.

T^5fi^f^»



coNTUAirrs roi; riiK halk <>k shahks. ':\:\

wiiidiug up al)8olut('ly illcj;al and lucrr waste pupr.'

But neither of these arj^uments sccins vuliil. As to the

first, it may l)e replied that, unlesn l»y .speiial <ontract,

the vendor is not bound to procun' the rofristratiou, l>ut

that duty rests on the pureha.sfr,^ and that in easrs of

, (.utrarts on the St<.. k Exchange the registration of th«'

transfer is no part of the bargain :
as to the serond

point, it is .h'ar that the (fleet of the statute is not to

make the transfer illegal or ueces-arily void, hut t(j

give a diseretion to the liquidator, or the Court, or

allow them to operate or not to operate as transfers.'

In short, the cpiestion who is on the register is one

hetween the company and the shareholder; the question

who is to bear the calls and tak(; the profits is one

between the buyer and seller, with which the company

is not concerned.*

' Chupiiuinv.Slirj>lii'iilM\i\ M'hili-

l„wl V. hoJ, [.. n. 2 C. p. 'JJH;

shei>piird V. Murphy, I. It. - Ki|.

r,ll: IC, W. K. it4S.

-' Sec suprii, § l"i'_M.

f'l,(ipina>iv.'Sliipherdan'\ Wl,if'-

lieivl V, Izi'il, xhi aiipin ; Eiiiiiieiaiin'^

inse, I,. I!. I Cli. t'!.'!; Shepptifl v.

Miirphj, 1. i:. •-' Ivi- ">>*: I'l W. 1!.

llltt.

' Sto fi-r Luni Houiilly M.l!. in

llo'l;il.;;,^n„ V. K.ll;/, \.. It. fl K.|.

I'.m;.
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CHAlTKIt II.

t'ONTRA«T.S KKI.ATlNli To ( <).NTIN«iKNT IMKUKSTS AND

KM'KCTANt'IKs.

§ 1530. At Commuii Law it hu,s l»wii laiil down sudi lou-

, .. .1. .. • •
i. ' • i J.

triiPt-i Void

that thf po.sHibility of .suncrtsion h not au o.)ji'i-t ot,^tl;^„„

ilispositioii, and that if tlic litir were to dispone of the'""" '
'"

succesaiou during the life of the aiucstor, such dis-

position would he void, though the inheritanee shoi'!

afterwards have devolved on him.' However, in a ease

before the Queen's Beueh, the Court .supported as valid

a contract to sell an estate if it should he devi.sed to the

vendor Ity u person then living."

5 1581. In Courts of Iviuity eontraets relating to .ivcaii in

fnuitv

expeetaneies have l)een long upheld,' and that although

they mav in some sort seem to have defeated the

intentions of testators, or been in fraud of parental

authority.

§ 1582. One of the earliest eases on the subjcet is lo^umto...

ITiVm/m V. Eojnr* wh ''e a covenant to settle an estate,

to which the covenantor had only an expectancy as

' I'er Lord Kpiiyoii M.R. in Jciie^

V. Jlof, .3 T. H. 93. Tlie Koniau Law

likewise pruhibite<l such contrncts.

I'utliicr.Tr. lies Oblig. Part I. chap. 1,

sect. 4, § 2.

- C«.A- V. rield, 15 Q. B. 4(iO.

Cf. Alexander v. Duke of \Vd-

UiKjtoit, 'i R. & My. 35. But a

volunteer cannot enforce au agree-

rrirht Eia-Je liy a purely voluntsry

deed to dispose i)f a mere expectancy.

Ht i:iki,}^rowjh, [l'J03] 1 I'li. OUT,

700. The statement attribnttHi to

Lord Eldou in Carleton v. Leiyhton

(3 Mer. at p. 071), that the cx-

IKjctiincy of an heir could not Iw

made the subject of contract, seems

an error of the reporter. Apijarently

the word coictract is written for cun-

ri'yaiice.

> 1 Uep. in Cli. 154.
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lu'ir, wart after thi- <leH<0Mt of tin- liitiils spei ifi.ally

onfor<"t'fl iipaiiiHt him.

§ 1688. Ill li'iihi/ V. Niwhniil,^ th«' pliiinritl' and tli.'

ilclemlaut liad married two HiatcrH, who wore tho pn--

sumjitivc hcircHscs of Mr. Turj^ia, u viry rii-h man. wliu

liad raadf and revoked Hivoral wills, and ultiniati'ly

made one leaving a j^reat cstati' to the di'fcndant, nnd

only a amall one to the plaintiti'. Previously to tin

fxecution of the will, the plaintiff and the defend.int

had entered into a eontraet for thi- equal division

Itetween them of what should be left to eaeh of tlntu

;

and this contract was uphehl and .specifically cnfon cil

Ity liord Macclesticld, who said that the eontraet was

"not disappointing the intent of the testator, •* »• lie

did not design to put it out of either of the devise.^'

power to dispo.se of the estate after it should <'ome tu

him ; but, on tho contrary, when the testator gave it

to either of them, he by implication gave that person a

power to dispose of the said estate when it shouhl come

to him." The .same principle was pursued by his fionl-

ship in another like case,'' and was followed by I.nrd

Hardwicke, in upholding thi' validity of the conveviui'-e

of a contingency or possibility on the death of a sister

uinnarried.'

§ 1534. In Ifarwoixl v. Tonkf* the plaintitl' and \\v

defendant, tho celebrated John Home Tooke, had tiiade

a parol contract to <livide what should come to flniii

from a testator: in satisfaction of this the plaintiff hii.i

"iven to the defendant Tooke a note for 4,000/., wliirh

he had indorsed over to the other defendant, Sir Fram is

Burdett, for valuable consideration. All that Lnnl

Kldon ultimately decided in the case may have licii

rhat the plaintifl" had no equity to follow the note into

I •! V. Wilis. 1S'_'.
' ^Vririht v. W'rifiht, 1 Vi s. Sen.

•10!».

- Ihhwii V. Invi,,,'! ••. Wii.-.
I 2 Sim. l!fJ, iP.m Mr. Mii.l.lxkV

l!il. MS. 11.; 1 My. 1^- K. »)»:..
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tlu' liuiuls of this |>urrhiiH(i- for value ; aiul it ap{K'ars

tr 'in olio of till' reports that he exprosst'd doulits wlicthci

till' trttiiHactioti hctwi'i'ii thi' pluintitl' and tliu defi'iidaiit

Tooki' was not a fraud mi tUi' tr.statnr, and whetln r iIh'

Court would at iiny rati' hhu'iM in spcritirally pirfoiniiiiL;

-iiili a I oiitrai t. Hut thf • asr has usually brt'ii tiiai'd

us an authority for *\if validity of .(jiitratts rclatins^ to

(xpi'i liimii's.'

§ 1585. In aiioihcr i-asi; tin- i-ontrai-t sui'mcd, at tir.-it

-iiilit, in friiud of the parental authority, liut was

iiphi'ld on a like jTround to that taken liy Lord Mai>

.jesfii'ld. A rontrui't hifl Iweii filtered into hy two

-i.iis to divide I'^ually hitwoeu thciii whatever they

iiiii,'ht reeeive from their father in lii.s lifetime or after

lii> deiease, l)y will or otherwine. It was very strongly

iu^ued that this was u seheme on the part of the .soii>

In prott^et theinselven from the consec^ueiiecH of miH-

(1 induct, and to hid detiance to parental authority.

liiit Shadwell V.C. held that, as the testator had the

power of giving an estate to his soils, so that tlie\

>hould have only the personal enjoyment with mt

power of alienation, and did not choose so to givi- it,

'lUt gave it absolutely, he had allowed it to hieonie

liable to all their antecedent contracts, and therefore

tu the contract in (juestion of which specific perform-

jiiKT was acconliugly granted.

-

§ 1536. Similar in principle is the case of Li/il>' v.

M:iiut,^ where a husband granted an annuity f<n- his

v of further sc

(-'ulltl.lit

liy 'Un-
to clhi<|,'

wliiii till y
iniulit

ri'i;i!ivo

from lli.'ir

fiUli.r.

•y ity

« hiU'ge it on all the pro^ierty he should, in tlie event of

his wife's decease, lieeome entitled to by her will or

herwise
; and it was held that no objection could be

IH.1- SLadwfU V.C. in ISiJ. .See acconUn-ly //(/</.; v. 117,,;,

,

Sim. 5:^4; IIukijUvu v. 1.,i-s, 1

Cmuuaiif
to cliiir^o

annuity
on ex-

prctan'v.

•it

Wi'hn-i.l V. n\th,\d, -Z Sim. IHI:

l!ij,k V. Whib, 5 Siui. 521 ; and;.'

L ni lininsrli.ini in ii///.- v. .Mum
1 My. \- K. ti'.l.f.

- n'>thii-e'< V. IIV//,t-,i-/, 2 Sii

•lur. X.

(.Stuart V.C).

Sii-2: 3 \V. 1!. i:

1 Mv. & K. 'hs:!.
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taken on tlw poiiiul of itH n-lutin;,' to ii ukt.' cxinvt-

luicy; iiiul till" Tourt iia'or<linj;Iy siHTifu-iilly pfifonn. .1

the covonimt. An«l ho, aj,'ftin, <nntm<t.H if.sjMjctiiiu tin

.imtM of prf)<cc«linjj.«* in lunacy, or tlu' ultimnt.- .liviHi,,ii

of a lunatif's |>ro|K'rty, are not void'

§ 1687. In 11 <'iiH« deeiileil l)y Dennian .1., a luisl.iiinl

an.l liirt wife lia<l asHigne.l to mw of the |ihiiiitiH;

(who was hehl l>y the Ju'lf^e to lie n tniste.' for th.

other ph.'' -tlH) nil the interest to whieh the wife oi

the huHl)anvl nii;j;ht heeonie entitled un.ler the will .it

C. (wh<» hail nt the time, to the wife's knowl..!.;.

nuule hirt will having hi^ residuary estate to her f,.i

her separate use), to secure 4,000/. Itorrow.-.l !•> tli.

huHl.antl for the payment of his dehts : and C li.ul

died without altering his will. It was hehl th.it tin'

wife had power to charge, and ha.l l»y the contrart

<llectually charged, her c.xpectan.y.-

§ 1538. The .•ircunirttunees attending such contra, t-

as those now under discussion arc oftentimes of siuli

a kind as to prevent the Court from ciiforcinii thoni.

Sueh were the circumstanees in Mi>r.^(' v. Fiuilku.r

in th(! Exeheciuer, and in the more recent ciiH> .t

liy.Ki V. Ditii'hL' In tiie latter case each of twn

young ofHcers in the army signed and gave t' tlif

other" a document, by which each charge.l his estut

with 1,000/. in favour of the other, in ca.se the '-tlioi

should survive liim. the consideration of each of tin-

documents being the other of them : many years >ul.-

se.iueutly a correspondence passed l>etween these ntH.oi-

with a view to a rescission of the transaction, but tint

intention was never carried into effect. The ('.un

held that, looking at the circumstauix'S of the traiisi.

tion, the age and condition of the parties, and th n

subseciuent correspondence, there was no cjuita''!

' PtrtH V. i'f/SS'', I ^I. vV L Hi. ' -3 '-vr. 1-.-, '•

"
'^

'

tloxver V. //"" >: 1 • Ch. D. 005. ' I Y. & C. C. C. 60.



<:«tNlKA< IS AS ID KXI'Ki TANCIF.S. •;$'.»

claini wliit.li tin' Court W(»iilil <'i»forit', liiit it irtaiiH'.l

the liill fur iwflvir m<»ritliH, witli lilttity to liriiij^ hii

action to I'Htnliliih, if the |iUiiaitf <o\il<l, ii le^ful <lcl)t,

§1689. It has Ifi'in jinli'iully HUgj^i'sti'<l timt « on- \vi,.ui.'.

tnictrt niiic!o l»y ii j»orHon iM'fnie the ilovolution i>t the 1,^,1/

c'Htatf or oth< r rculi^ution ..f hi^ rx[»cctiuii y are purely "",'^'',,'"'

porsonal, ami oulv eiijuilile of licinj^ < iiforwd against

the contrataor pciHoiially iluring his lifitinii-. [n .U'l-it

V. FanlLinr/ in 17'J-, Kyiv CH. H|l^•akin^' <>f such

a i-aHc, Haiil, "Thr Hurvniiileroi not liaviui,' any titk'

whatevt-r to the prt'miscs, at tho tini<' of the suinndcr,

his ajjici'incnt wouhl not laiso a lien upon thf land ;

and although the prcsunl plaintill's might have hoen

i.'lit;ved if they had HIimI their hill against him in his

lifetime, that is after his title had a<'. rued, yet it «loes

nut follow that therefore they <an Im- relieved against

Ins heirs. Neither the land itself or tli«' coiLsiienef of

the present defendants is bound l>y this aii of William

tiie .surrenderor." It i.s, however, helievid that this

view has not received any suhsdjuent eoutirmation.

' 3 Hw. r_'"J, n. ; shortly rt|"Ttt'.l, 1 Anstr. II.
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ii 1540. A^ II " iitril riil< , till C.iiut will ii"t .ulMn" " i'.... ii , I.

-|inilic |M rrutniiiiK I a cnntrint tn tuiiu au<l ciiiry n'lv
"II a ['Hitiitr-'liip.' Ami n<itwiili't;iiiiliii'^ Monii 'iiil\ i,r>.i

lutlioritii'M Hi'ip' or lt«*H u, tlir r<iiitmr\ ' ii i-t , It ar '''"'"'

that tlif ( <»uit witiihl in n<i ra-i loinp I [« rfi>miiiiii> >iii

• t a niiitract tn i niii iiiId a |);irtr»< r^hip t\"\ tor a

ill tiiiitc tfini :
' f'i>r it mi;;lit !» dixsolvnl a^ -nun a-

I iitiTt'il up<ni, iiutl thi' inn ill 11 III !• nf ih' Court wmil'l

tliu.H iMionn' .simply nuj^atory.

§ IMl. WIhit, li'.wfvt r, tli> foiitrait ilitim « tin \\i„i.

tiim tit' the iKirtiu-rrtltip, ami thiH' Iihh Iktu part |mi- m,1,".i;„, i

tiiriiiiiiii I' of till' rontrari, tlu' Court may imxciticiilly
I','/,',,',',',',,

I xicuti' it by (lucrt'fin^ the piirtii - tn ixicuti' a pro^Hi

iliiil, and, if m-crssary, liy ri>>trainiii^ any partmi

t'rou; rariyiiij< on lutsJuiH- umlrr tin' partiii i>hip .«<tyli

with otln-r iKison-*. and fmiii piililisliin^ ii'itinh nt

ili.x>ulntiou.*

§1542. Whitlur the Cmirt wonlil .spii itiully i' .t..

toiii' a lontrai't not in tt'nn.s tu cntir into a partii.

'hip, l)Ut to I'xrcuti' a ilird of paitiu'r.'<lii|> t'l iDiitain

' S.at V. Itaijn,,,.!. I., i:. 7 Kii- //./.'/ V. Itiiv-, '.I ^i. .i.'.T

I1-; .""iV/it/ V. MinfHlhiil, ;tl) lltav. Shrj^tlil 'ids r„/,»M/M'ri ' . (/.V//"

• 71 : inul hce nujmt, jtj '.O, ^4•!, Imil) v. HnrrUtm. 17 lli -iv. 'J'.O .

' t. LUIt V. /.Vmv, [H.KX>] ' C'li. 53, ;«-r K'liiUrMcy V.(.:. in .\V»- /Iru,.-

|.:ir-

-I,,,,

72 (a.:n-'iiiieiit fur piirclmw v( an

I'liuii tip tntiT iiitii |iirlinr»liiii\

iilliriiatl, [HiO'Jj .A. C. Hit, ». ,..

/I'ne V, Liilt.

Sw per Lord Ilanlwickc in

lliutuH V. Lhhr, 3 Atk. at p. W'>

:

Auoii., '4 Vo«. .S.'U. Ol'li; j1"..;i , 1

M.i.'i. Cb. 5'25, 11.; llibherf v. Hih-

'fr/, Collyer, I'.irln. 13.'!.

at p. f.i.iH.

' Kllljhilfl V. ('lllii,:ij, « llt'.lV.

I:;'.!; HiU',,1 V. /liblitii, CoUyti,

I'artn. 1:!3. ('!'. tbt; pleailiniiH in

lllurk V. Caiistu/,; 1-' < li. l>. ^'•'-

.

1111(1 .see Crtni-ltii v. O'SiilHtum (iKirt

iwrformaiuf), [HhiO] -j 1. 1!. (7-.

487.
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7J'»' •'••mi. I iiNTIIA" IJ< in I'AltllM'I.Mt,

(I nil' <|i fiiiitl i>r n"«iirt.uiiiilili', li.ix m-vir, it i« Ik li' n..|.

Im. II il.ri.l .1. I'ln- iirjjiimt'iit tluii hihIi u jii.luiii. iu

^huuhl Im' |ir<>ii<>uii I ill iiii|<i- ti» ;^ivr tli-' |»liiihtitl.

I.j^iil nyhtx, «u'. iiiH of miuh I'Hh wfi^jlit iixw tlmi il,,

< 'iMirt"i III'

<

'iiiiim'Hi l.^iw hikI Ivjiiilv ntf iiiiii<'<l.

§1548. ('••nfiiu t- for |i;ir»ii<'iwhi|i iii.iy in •oinr ta-r.

Ih' ill>;.'iil, iiH .iinoiiiilitiK to hbIih of ortic<-, h-* .onti.i

V"iiiij«_' tilt' Ih»'>« n i»iiluiiiiK fiadi-, or of litrwi«<'.' Ii

H liiinllv iiiM-i'Miiiy !< olt'^i'rvn tluit tin' <'<iuit will hui

ill niiv wiiV iiiiorfi'io for th«> hciuMt of parties . laiium-

iimlir Hij. h <i»iifriiffH, or in favour of roiitni'tt f.i

|iartn<r,s|iin taint. .l witli framl, hanlsliip, or iini>in|„r

'•oIullK t,^

Aj;aiii, w lure the I'lntni't liail p-fiTi'iici' to tlf

inanufai iuri- and -«!' of « pati-ni m»<li"ino, I.onI Klil.iii

. <iiwii|i'rt(l that iti<' Court foulil not 'Um ri'«' sjMiitJ.

porfonimi , iH'taiH"-, if the n'<i|M' wi"v n stint, iln'

• 'iiiirt hiul no ni' ans of enforcinj^ its own orilers.

'

§1644. ThiTf aiv of .•oursi- n ^Tfiit nmny >>-'-'

in whicli Court- of K"[i:ity ;jivc spi-cifir relief on [lari-

II' Tship aititle.s: l»ut these are uot la-ses of -jK'nti'

|M'rfiu'iuun<<' of <xi<utorv <i)ntmcts.

§ 1546. It may h'-n; !)• noti<i-il that a < (»iitra< t l^r

th"' sal' aii'l puivha-^' of a shan! in a partneMliip in.iv

lie sfMciti. ally enforced ; and in wueh a ease the dr.l

of as-i<j;nment will ''intaiu an exprcn.^ eoveuaut !•>

I hi' pur<ha-er tc in<lemiijfy the vendor against ilif

li.iltilitirs of till' liiisine.ss,''

I So.' H>"ih.* V. >liilUai>. I I'.. .V S.'n aUo Liinjen v. Si/»/.»"/(, 1 "• v

C. 1K7; Kii'^irl-1 V. Ilnu.jl,t<m. II S. IW.

V,,H. ICK. 'A'.;/., Hi,m/nt<j v. A"' . ,
'.

- V„t,f V. Tii-k, 1 M'"'. I'. •;. I-. :l. 1 E<1- •"•'>"• A* I |U,',1m.

(N'. S.) .'U;-, V'innll V. fvrt Tm- rilirf ill tlio rveiit >'f Ii.i::ti.r-

,...«<, .ir. (W/ '•".,'.' I lU-av. 4'.C.. rcfuciii;; tii a.lmit ii lurtiipi ! ilv

• St'rhtni V. ./.(/,.'s 'J M<r. It^i. ii..iiiiii.'ilf<l an a imrliur, «•« /''"

S«- all", as to Hrcril nifliiiiio", v. /.'.»'./, [1!H)'J] 'J Cli. ":l.'>, '\'>. '

Uittn V. F.ilijhiiHi, 1 S. .V S. .•lliK;
'• IUhUuhv. Oomif//, [I h)1] J • ii.

)•.,„« V. |IV»y.i,-/, 1 .1. .V W. .f.M. i;20, C'J.'i.

I'l rl.iriii

^Ili'C Ull

Iti'il.'f un
puiMICI

hIiiii

IMI.'Il!".

.^ttl.! ul

>Lur> ill

[•lutiicr-

shlj..
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tMI'vAtl-. loll IHK -"M.K <>• sllll'-i.

3 1646. ri.\iitv< I, for th- -iil<' '<( -^hni^' »i "f shun-
i.,^, i

II, iiiiiM, iiavr \«u.i 1 II iiH-«i"i '•>• ir^i^hiiuu. TIh-
f;;^:;;,',

„

..,v...»t i-ositiuu uf I.-i^Iiiii..., is .I.oitly tl.i.. I5y th-'
:;',,;;-

M.-rrlmu. Shipping A-i. IS'U (57 k :.8 V..t •.••").
^^;;;;-

ir is .•I....1..1 (..'J I) iimi a ..Vi,|.ie.l Hhii...>r u -haiv a.i. K..r

thnoiii (wl'-U <li.H|M»-i'.l of to ;i iMi^^on .iu;iliti..l to owir"

,1 HritHh -hip) Hlmll 1m- traii.tVrpd l.y hill "f ;*«l' .

ruimiiiiing -u.-li .l.M.ripiioii ..f th-' nhip as i
.

. .mtiiiii.-«l

ill ill.' -^urv.yoi'H ..itifi.ui.-, or Hoim- otlu-r .lf.>«oiii.tioti

-um.i.'iii to i.l.'i.tify th.' ^hip to th.' mtisfu.-ti.m of th-'

r.iji^t.ar, uimI wlii-h slmll \,>' in ft form j,'iv.ii l.y th.'

-tut lit", oi at ii.'ur tii.'rel.i a> . iivuiiiHtuii.(H p.-rmil.

Hh.l .x.ciil.'a l»y th." trausf.ror Inifoiv an.l ;.tt..it.-.l

l.ya wit n.'HS or witnesses: th-' tiaii-if.roc is not .'utitlcl

f., I,c rrgist.;rca as own-r until h.', or, in th-' cas,' ..f

a . or|.oratiou, the person auth<»rizoa by th.> Matut.- t..

tuakr .lc.lar.it ions ou l.'lialf of tl,.- .M.rporati..u, lia>

ma.l.- a ..rtal.. .].'. laration (-. 2J) :
aud (s. '26) ev.-ry

l.ill ..f s;dc with til.- r.-.iuirLMl aoclaration i^ to h>-

I,io,liir.Ml t > th.-- ro^lHtrar, wh.. is t. outer ih.; nam.- of

ihv naiisf.ic- as owii-r iu th-- re^'istcr l.ook.-

^ 1547. Bv th.' .^<;tli scti.m »( the ab.»VL' A.t .)t y,,

'

I' iii.iy W mciitimietl tluii in

a,t,i„,jl,.H,r,l V. Curtis (21 !-. .1. t'li.

•41) .1 contr.ict to wll a l>ar«e w:ih

1*1 itically ciifnrci!.

• !• 'ii.n lie'i:! h".-M llilt the rt';;U-

t Mil. 11 'f a h\\\ '•( --^ilt'. wlikh i* ill

f.ui inViiU.l. «iv<'s II" title l.i tlir

jurfmii tliiTiby rfginttTiil. Orr v.

... i. I'r... 1. ..t II. .1.1. ,t

V. himp-.i-l, 9 \V. II. :!-'T; :!') I- -I.

CI I. IH!'.
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Act, lt"J4,

M. W'., 57.

I'CI-^OD-

f|uiilifi((l

lo tic

owiitrs of

British

^liip'i.

UlsuU of

till' lewis-

lation.

SOMi: (OXTIIACIS IN PAUTICLT.AI!.

IH94 \< i.s proviilt'd tliat, sulijcft to any rij^hts .ml

powers appearing by the register book to Ihj vested in

jiny other person, the registere*! owner of ii shii» or of n

shiue therein slmll have power absolutely to (lis|in-.e, in

tlie manner in the Act provided, of the ship or sh.irr,

and to give etf'eetual rei-eipts for any money paid ki"

advamed by way of consideration. And by the 57tli

scttion of the same Aet it is derhircd to be the intentinn

of that Act that, without prejndiec to the provisions

of that Aet for preventing notiio of trusts from bcin.,'

t,'ntore«l in th(! register Itook or reeeivod by the registrai',

and withoui prejudice to the powers of disposition ami

of giving . eeipts conferred by that Act on register I

owners and mortgagees, and without prejudice to tlie

provisions of that Act relating to the exclusion of

unipialitied persons from the ownership of British ships,

interests rising under contract or other eijuitalile

interests may be enforced by or against owncis ami

mortgagees of ships in resjtect of their interest tlicrcin,

in the sai e manner as in respect of any other persttnal

property."

§ 1548. The definition of pcixon.s qualified t" li"

owners of British ships is to be found in the l-r

section of the Merchant Shii»ping Act, 181>4.

§ 1549. The result of this legislati<jn appears to I'..'

clear: that any person qualified to be the owner nf

a British ship may sue on any e(»ntract for the sale nf

a ship or share in a ship, and that on obtaining ju'lu-

ment he will be entitled to be registered : but that,

pending entry of his name as owner on the regisier.

no n(jtiee of his equity can aj)pear on the register, ui

be noticed by the registrar: that the registered owmi

or mortgagee can make a good transfer and give good

receipts to purchasers for value without notice of ilie

! fl^vv f^i-q'^-'-r V. Ifi'/^^'r, llj /A'-"S [1SM5] 1 Tli . 403. ItJ 1 ;
!!''-

W. R. »17; Ilu'jhts V. Sdllu-tlati/, v. Duncan (ISTU), Court ot !»o.sm ii

-
(J. H. D. UiO; alsu Dhid- v. 117/- I'as., 4tli si-r., vul. C, \>['. L'247, IJM.
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equity under the eontrmt :
' iiiul lastly, as irgards 1111-

t|UiiUtied persons, that thoy caiipot maintiiiii an a< tiuii

for the sale of a ship or sliiirc in a shi[» to them.

5 1560. It nuiy be eoiivenicnt very l»rieHy to advert iii~i..iy of

to the history of the legislation on this topu-.- I lie lutiun.

Act 2(J Geo. III. c. r,0 rc(iuiied (sect. 17) thr ''ill ;y/';-\;i

iif sale- on every transfer to reeitc the crtitieate ofiii
>

(lo.

registry, and declared that otherwise siu li hill of sale

sh' lid he utterly null and void. The Aii heiiii,' silent

as to e.tiitracts, doubts arose which were ended i)y the

Act 34 Geo. III. c. G8, which (sect. 14) made void

lioth at Law and in E([uity all contracts unless made

in the manner prescribed by the former Act. Under

these .Vets a contract for the sale of a ship not reciting

the certificate, but having a <-opy of the ccrtifica e

annexed, was void.'

S 1551. These A«ts were repealed: and tlie enact- n.o .\.t

ment which then came into force was 4 Ueo. IN . c. 4 1, 1.41,^. j'.i

which provided (se<-t. 21)) that when and so nften "- 1;;'^;';^'^^

the property in any ship, or any part thereof, b. 'longing to m-io

to any of His Majesty's subjects, should, after registry k,.

thereof, be sold to any other or others of His Majesty's

.subjects, the same should be transferred by bill of sale

or other instrument in writing, containing a recital of

the c-rtificate of registry of such ship or vessel, or the

principal contents thereof, otherwise such transfer should

not be valid or etiectual for any purpose whatever,

cither in Law or in Equity : to which was added a

proviso limiting the effect of an error in such recital.

§ 1552. This clau.se, which departed from the language uc

' See Banhii/ .{• Co. v. Poule, vendor to the .sliiji, it was IjeM tli;U

[1907] L' Cli. 284, wlicrc, anianaginj: the purchasei^' coiitr.tctiial ri;:ht in

owuor of a ship having cdDtracted to malse such apiiUcatioii tiK.k preo-

ncU to other iwrt-owners some Bliarcs dinte over a prior, but inireuisterei,

in it of which ho was the registered ui^rtga^ie of tlie shares.

owner, and it being part of tlie con- : v;^^^^ l.inrpoi'l //o( "c/A linn!.- v.

tr..t th.t they .!^u!d apply . c..-
^^ ^ ^^ ^ ^^ j,_ ^,„^_

petent jxjrtion of the purchasc-moiuy

in discliarge c.f a debt owed by tlie ' lln>rslv v. CUirh; 2 Mvr. ,>



74»5

by Kub-

HdlUCIlt

(JontrnctK

n\ui(li'(1

liy luiu-

coimili-

nil' I'.

Ihc
.Merchant
Shipping
Act, 1K54.

The
Amend,
mcnt Act
of 1SC2.

The
Merchant

SOME CONTIIACI'S IX !'Ain'ICL'LAi;.

of the older stamtos, \va> ir-ciiiKtcd liy the Coo. IV.

.-. 110, >. M, tlio ;j k 4 Will. IV. <•. 55, s. 31, aii.l the

8 i^ 1> Vict. <•. 81), s. 34 : and the 37tli sc.tion uf the

la>t-nniitio!iod Art further provided that no hill of sale

or other instrument iu writing should be valid or efl'ectuul

to jia-s the property in any ship, or in any share tlienof,

or fur any other purpose, until the same was entered un

the register.

§ 1553. The change uf language gave? rise to a

question : Imt it was determined, under the last litid

Aet, that executory coutracts to transfer not eoniplyinu

with the terms of the Aet were avoided hy them.'

§ 1554. Then came the Merchant Shipping Aet, IS.VJ

(17 «% 18 Vict. e. 104), which (nnitted all expr---

reference to executory contiact.s, and (nnitted also any

such words as are contained in the ;t7th section of the

previous statute (S & U Vnt. c. 89); and thereupon the

ijuestion arose wht ther executory interests might lie

enforced under contracts not complying with the for-

malities of the Act ; and this question was determined,

as to an e<)uitable mortgage in the negative.'- It wa-.

however, decided (iu the year 1881) that au executory

c(»ntract to transfer a ship to a purchaser need not lie

registered, and might lie enforced liy the registiivd

owner notwithstanding the non-registration.^

The Act of 1854 was amended by the Mercliaiii

S]iii>i>ing Act Amendment Act, 18G2 {-25 & 2G N'iet.

c. fJ;}), which permitted the enforcement, under certain

conditions, of eijuities, dearly including the equity

resulting from a contract for sale not satisfying the

statutory requisites for the legal transfer,

§ 1555. In the year 18U4 the above-mentioned Aers

' Ilayhes v. Morii>, \1 De G. JI. - LictrjnKil llnroiiyh Hank v. 'J'-ir-

& G. .'IU: S. C. y Ha. G3C; McCnl- utr, 1 J. & II. ir.'J; L' De G. 1". iV

iiii^iit V. JiiHikin, 2 De O. M. i-^i O. J. 502. See also Chainuaa v. CaVU,

403, 418; Conmbts v. Man%fidd, ;! St C. B. N. S. "69.

Drew. 103; Duacan v. TimhiU, 13 ' Uatthymtij v. Bou(h, ."0 L. J.

(
'. r.. 2r)H. Q. 1!. 421 ; 44 L. T. 177.
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of 1854 aii'l 1802 \vcr<- rt'ixalttl, Imt in suUstancu rc-

fuactetl, )»y the M.rclmnt Shii)i)iii<; A<t, 1894, which

JH iutituh'd " An A(;t to coiisolidati' inaitnitnts rchitiiig

to Merchant Shipping."

§1566. Indi'prn.l.'ntly of tli-- A.t of 1802, it was

(Irti'nnino'l that th.' Mordiaiii Shipping; Act< did not

apply to a contract n-lativi- to the produce of the >ah'

of a >hip. A. was the regi-tcivd owner of certain

shares for his father's reprcsditatixc^ : he was captain

of the ship, and entered into a (contract with his father's

administrators that he >houkl navi;,mte the ship for

twelve month.': nnd account for the profits, and at the

end of the twelve months sell the shares and account

for their proceeds. He sold the ship : and on hill filed

to enforce the contract, the objection from the Merchant

Shipping Acts was overruled.' 'lliis case seems to have

heeu thought by other judges open to douht.^

§ 1557. It is needless to remark that fon'igu ships

are entirely outside the- observations hitherto made.

As regards contracts for the sale of such ships, or

shares in them, the case of Ilnrt v. ILr>r;,j ' may use-

fully bt.' consulted.

I Aimstroi,-j V. Aniad-umj, 21 ti. 0^5; Vuomhi v. Mauafiehl, .1

]>rew. lya.
Hwv. 71, .H. „

j^_ j,_ ^ ^^^^
j,,.,-^. ^i^j ^^ y,,^^.^_

- Pin- V. AjqihW, T I)e <i. M. & v;itions on x\m caso, snjirn, § '30.

Sbli)pla)(

Act, IS'Jl.
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CIlArTKR V.

CONTHAtTS ISY MAIUtlKD WOMKN.

-tutr uf

lllO I.IVV.

§ 1558. r»V (ho common liiw of" En^^laiid a iiiaiiiid i oinniou

womau has uo capacity to l)iii<l herself hy eontniet.' .'apurity.

T'lis was first modified hy eertain doitriiie.s of Kcjuity

and has been further modified hy statute law.

§ 1559. .\ married womau ma}' now ( roate a eon- iTisim

iractual ohlii-utioii iu tlie foHowiie' wav.s :
—

(1.) By .-oiitraet rehitiug to her realty under the

Act for the abolition of Fines and Re-

coveries.

(2.) By meaus of the exerei.-i' of a power,

(3.) By r3ni})roniise of an actual suit peudinj^

lietweeii her hu-haud and her>elf.

(4.) By contract under the ^larried Women's
Property Acts, 188J, 189:5, and I'JOr.

But with these exception^ >he i- still— with nue

other doubtful exception^— inoapalile of binding her-

self by contract.

Such is, it i-: believed, the present position of the

law.

§1560. (i.) As regards the real estate of a married a-, lu real

woman not settled to her separate use or subject to

li'i powr she may, under the Act for the abolition of

I'ines and Recoveries, not only dispose of the laud but

"Mitract respecting it, if not so as to render herself

liable to damages, yet so as to bind her estate of

' As to tlie |K)wer of a mairiod .y' .l//(V'( v. CW.c/i, [1%;'] J Cli.

»uiuan to c.jntr.iti with rfsi)ect to IJll, 141, 143.

Imiil ill the Transvaal, sec /laiik Set' i\,/oi. ^ \r,{;->, loTO.

C^tiltC.

I
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80MK (<»NTI!A(TS IN rAllTllULAlt.

inhcritaucf.' This is tlu' only iiowcr of «ontrol or alienu

tion wliicli a inniTic'l woman poHseas^'s over such r« al

ostntc' We iire not hfiv «(>ncei-n<<l with question-,

iirising from the framl or election of a married woman :

livit it in certain that the (:ompromi.4(! of a matrimoniul

suit between herself ami her husbnml will not eualde

her to bind her realty uot settled to her separate ui^e.

§ 1661. (ii.) As regards the exercise of a power, if

a married woman have a power to be exercised sul)). 1

1

to certain formalities rctpiired for her protection, anil

she affect to contract by an exercise of the power, but

without these formalities, there will be no judgnirut

a^aiust her; for, except uudcr these formalities, Aw

has no power to contract, and the paper signed by lui

is void.' But where the formalities omitted are im-

material for the protection of the married woman, lur

estate may be l)ound by the exercise of the powiT, and

the contract constituted by such exercise may Ko

specifically enforced.*

§ 1562. (iii.) As regards agreements to compnmiisi'

matrimonial suits between husband and wife, Lnrd

Ilatherley, when a Vice-Chancellor, in more than one

case intimated his opinion that the power of a witr

to contract with her husband is not confined to lioi

separate property, but that " under any circumstance-,

when the wife is put in su<h a position that she laii be

regarded for the purposes of the contract as a ji mini

.ivlc," .she may so contract." The learned .iud!,"

1 3 & 4 Will. IV. c. 71. See TuUr

V. Sluter, L. It. ;5 Q. 1!. -i'l ; Vroftn

V. MiUdk'u,,, s Do CJ. M. & O. IVJ,

particularly •.'.12, 219, uverruling

y. C. 2 K. & .1. 194 ; and cf. Pride

V. Iluhh, L. 1!. 7 Ch. 04, 70; Carta'

V. Carter, [IS-JG] 1 Ch. G2, 08.

^ Cahill V. CahiU, 8 Api>. Cai.

iJO, 12-6.

^ Ibid.; Williams v. Walker, 9

Q. B. D. 570 ; and cf. Sichotl v.

Jviit.i, h. If. ." \'.'{. <i90.

' Martin v. Mitchell, 2 .1. >V W .

4i:!. lol.

•' Jlupkins V. Mi^all, 2 I:. A M.

80 ; Dwrell v. Pew, 1 Y. .t »'• C '

I! 15; Thackuell v. Uardiuer, '•> I'l

(;. &• Sill. 58; P/iilllps V. Ed"', ,!-.

3o Bcav. 4 10.

" i':::ii!Ut!irt V. Vav.sittur'. i K .^

J. 02, 70 (S. C. on appeal, -' IV U

.V .f. 249); Mcholl v. Joiie^, I. 1!
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i-onsKlcrt'd that the tHAO of llit> nom v. Cuniite.^'- nf lios.s,*

supportH this proposition. The laHt-inciitioiu'd (mho is

not very fnllv reported. In th': i-hm- of Itismii v.

Wotnl,' Jeswl M.U. adopttd tlie sumf vitw, hf»Ming

that II iiiHrried woman must take iih incident to In r

undoubted right to hui- (whethtr liy next friend or

even alone) for divorce or restitution of ronjugal rii^lits,

thf right to contra<t, /.'., to roniprumisi' her suit ; that

as II necessary corollary to the right to sue, she must

have the right to contract not to -uc ; and that, then-

fnrc, she can enter into a valid an<l eiirorceiihlc contract

to live separate and apart from her luishand. Not-

withstanding the ease of Cnhill v. ('<i/illl,^ in tlie

House of Lords, which seemed to maki.' it douhtful

whether the latter ease is right, and whether the ccjm-

[jetency of the wife to contract with her husband must

not 1)0 confined to the cases of actual suits between

them, th(! Court of Appeal subso(iuently acc.pted the

doctrine of Ilsunt v. W'xxl, and applied it to a case

in which a husband and wife were in litigation only

by means of cross-summonses for assault; Lord .lustice

Lindley observing that the wife's enpacity appeared

to extend to all proceedings which hustiand and wife

are by law capable of taking against eaih other.'

§ 1563. (iv.) By the Married Women's Property

Act, 1882 (amended by the ^larried Women's Property

A< ts of 18'.):} and 1907), new contractual powers were

conferred on married women. The following are the

relevant provisions of the Acts of 1882 and I".t07.

:l \'.'{. t'lltO
; Qihh» V. Ilnrdiitij, L. 1!. larly pi). l:JS-4o'.'. .St-e ItHlltr v.

"> Ch. ;;30; affirming S. C. L. H. 8 /?«//(•»•, It <l I!. 1). S.tl, and in

Ivi. 4'JO. C. A. 10 Q. r.. 1). 37 1, whero tliis

' 1 Dow, 235. class of cases was much cuusiiliTCil.

- Lit. 12CI1.D.622; cf. Murihall S«c also ;«/• Uowon L.J. In Clurh v.

V. Manhall, 5 P. D. 19 ; Aldri'lye Chirk, 10 1'. D. 19.j.

V. Al'liid<je, 13 I'. D. 210; Smith v. ' MrOnym- v. MrfJny,,; 21 Q. 1!.

y.Koi.s, 1« Ch. U. 531. U. 424 (r,(/,i7/ v. Cal.i/I .loos not

*^ A\>\<. Cas. 420, and particii- ai'i^onr to liave Iwen cited).

M.iniol
WoinenV
I'roportv

Act-^, lH^:i,

IS'.""., liKJT.

I
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" A maiiiiil wtmuni hIhiU Ik- < ajMiMe of .nti'iinj? into

uiitl leiult'iiiig luTsflf liiiUle in ivHjH'tt of nnd to \\\<

I'xt.'ni «if her HepHiiitf {.ropcrty on any contni.t, aiul ..t

iiiin" anil Iwing «iK'«l, lither in rontriKt or in tort or

.itheiwifM', in all ri'Hpo. t» aa if A\c were ii /nnmr sol.;

and Ii<r hn«lia>i'l n.t<l not Ix- joiiu-.l with her nn plaintitl

or (leroinlant, or l>f made a party to any a< tion or otlu r

Ifgul pro. ceiling l.rought l»y or taken agaiimt her ;
ami

any ilaniage-* Oi' eorttt* reeovereil l»y licr in any hucIi

a. tion or prorecding Hhall l»e her separat-' property;

and any damage.^ or lo.stn recovered against her in aiis

such a. tion or pro' ceding nhall be payable t»ut of her

separate property, and not otherwiae."

" A married woman who is an I'xueutrix or admini-

iratrix alone or jointly with any other per-on <>i

l>.
iHons of the estate of any deceartod person, or a

iru>tee alone or jointly :w aforeaaid, of property

subject to any trust, may sue or be sued' . . . with

out her husband, as if she were n/iiiune .v«'A
."

"(I) A married woman is abh-, without her husbaii<l.

: to dispose of, or to join in disposing of, real or peifonai

pn.perty, held by her solely or jointly with any oth.i

person as trustee or personal representative in hl^

nil mer as if she were afi'ininc .vc/c'"^

' Hi: ill ri'ninit iif the trust pro-

I'tTty, wliiitever tlii; niuuri' nf that

|irii[i«rty lii:»y \*: (.A't Ilitrkucimaii'l

.Wsupi<'a Cuittiw-I. [IH'.fO] '_• Ch. lit

y. ;il)3.) It was LcM in tlic laat-

lucntioiieil taso tliat a woman,

married iu tlic year 1K8'J, who was

• ueof tliret trustees fur sale of real

(State, coulil ni>t elTectually couvey

it, in imrsuauce <'f the trustoes'

tuiitraet fcr sale, tn the I'ureliaser,

ixcejrt with tlie euucurreiKe I'f lar

husband, and by a deed ackiiow-

k-Jj^cj by IvT. Stc, i,..-,vtvcr, s. 1 (i)

"i the Act of 1907 quoted iu the

text, lli-tinf^uisli ]!e lli'iuh: ami

Frtn,llut Contract, [IHIW] ) (_'h. liiT

(where the marriet'i woman ^ - '

inortL;ai;ee) ; followed iu Ac W't-t n^d

Hanty^ Vontnict, [l'.H)4] 1 Ch. 1 I".

- Sub-si'etioii {-) of this seiti':i

validates nud cuutirms all such 'lo-

jHjsitioUB made ;ifter the lUst Ik-

eeuiU'r, 1HK2, but so that where ai:v

title or ri;;ht has in.'<-ii aciuirri

tliroui;U or with the eonciirrcme ol

the husband before the 1st .lanuaiy,

l',»08, that title <ir right is to ]<n v.iil

over iiiy titic or rij;tit w'livA: ^v-h:-

otherwise be rendered valid liy tli.i-

section.
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" Nothinu ill thit A' t ontiiiiitMl r<|iall iiitfirirf \miI»

III' utfi'i-t iinv Hcttlriiniit itr iiyrffiinht lor u -ottlf mfiit

iiiimIi' or to l»«' ma«l<', whith<'r iMilort- or aftor iiiitrria^i-,

n ;<|»'cti»iy thi' properfy <<t' iiny marrii'd wimmn, or sliali

iiift'rf»'n> witli or niultr iiio{»rativi' any ri'Mtii< timi

MUiiiiiHt iiiitici|)ttti<>ii at [)it'H.iit iitfachfil to i>r to l».'

litTcaritT iitf«cln'<l to th<' •iijoynuiit of any property

111 in< omt! I»y u woman iiiidi r any scttKinent, ajrni'

mint tor a Hotth'int'iit, will, or other in.itninifnt ; Itiit

no restriction against atitieipation rontaiiied in .my

•(iitli'nieiit or agreement for a rtettlement of a woinanH

own prop<!rty to he made or entered into l»y herself

mIihII have any validity againnt ileht-* eontrai t-d hy her

lict'ore marriage, and no settlement or agre.'meiit for a

settlement shall have any groater fone or validity

;ii;aiimt i ivditors of niieli woman than a like settlement

«r a;^reemciit for a nettlement made or entered into l>y a

man would have against his ereditorw."

"(1) Notwithstanding .seetion I'.) of the Married

Women's Pri>perty Aet, 1H8"_', a settlement or agive-

iiieiit for a settlement nnulc after the eommeiieement of

this Aet Ity the husband or intended husband, whether

liefure or after marriage, respeeting the pioiK-rty of atiy

wuiuan he may marry or have married, shall not l)e

valid nidess it is exeeuted by her if she is of full age, or

1 iiiitirmed l)y her after she attains full age.

("J) But if she dies an infant, any consent ordisposi-

iii;;i i>y her husband eoiitainetl in the .settlement or

ai^ioement shall bind or pass any interest in any property

"f liers to whieh he may become entitled on her death,

iiul whieh he could have bound or ilisposcd of if thi~

At liad not been passed.

"(:>) Nothing in this section shall render invalid any
-I ttlenient or ajireenient for a -ettlement made or to l)e

mule under the provisions of the Infants' Settlement-

vi t, 1855.

'

Section 2:3 of the Aet of 188'_' places the legal \-t»(

1 1*17. HIV I
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p.r-..iiiil iipn-nitativr "I ft wil.- in lur pluor in rin|M. i

ot h. 1 M |nimt<' t'-tiiti' as In right' iiii.l lial>iliti«"«

H 1564. By th<' Mamt<l Wom.ii' Prop«rty Am

I8'.».». <ub-».( tioiiH :» ami 4 «»f ilio tir I Hi.tinn ..f th.

A« t <>t IftH'i— Wlli' h 'llll--"' tioll- lr|nt.'<l to tlh' •III . t

..| (uiitrn<t» lilt' nd iiiio Ity i»arrit'<l wonnii- wi r.

II jxaliMl, iiikI np|«ri".l l>y tli.- fullowiii-^ . iiaitm«iit :

'• Kvt rv roiitriu't h«r« aftt r iiit<i«<l into l>y a niani I

wniuim. iitli<i\viMr than an an H)(tiit,

'•('/) Shall Iw (Ircnu'il t<» Im> a cnntracl iiit< nd Hit>>

iiy 111 r with rtHjKrt U> ami to hiii<l lit r M.|)aiHt< jin.-

jMTty, whttht'i n\\v is or is not in frnt poHSf-Ht'd ot ..r

• ntitliil ti. any M'parutf pro{MTty at the time whon >\\-

riitiTH into such contrnt't

;

'
(/.) Shall liiml all mjwratt! property whii h >h< ni.iy

lit that titnt- or tln-rtaftir l>r mtitU-il to ; ami

'•(<) Shall al>i> Im' iiiforciahh! by pro. f,H> ot' l:iu

against all i»rojxrty which xhf may tluTiaf'ttr wlnl

tliMoviit Im- possissiil of or i-ntitlfd to ;

" Piovi. It'll that nothiujj in this mm tion lontttim 4

.-hall r.ndtr availabh- to -atisfy any liability arisinj,' niit

of such ronirai t any separate property which at tli.it

time or thereafter >he is restrained from anticipating;.

It wa- also proviiled that, " In any action or pi"

iiediiig ' now or InieafUT institutetl by a woman t>i l.y

h<r next friend on her bilialf, the Court iM'for" wlii. Ii

sui h ailion of proceeding; is pentlin<| ahull have: jiiri.sili. -

tion by judgment or order from time to time to tmli i

payment of the costs of the opposite party t.iii "I

piopcrtv which is >ubject to a restraint on anticipation,

and may enforce suih payment by th.' appointnieiii ef

a re. .'iver ami the sab- of the property or otii.rwi-. a-

niav be iu>t."

I A M.uiitcrduiiii by :i "i!i

\viiMU i> u ' |Mixcviiiii^ ii-.r;;*:;:;:;!

rrii'il liy licr, in :in action in wlii' li i

••» a.'fen.laiit, is i„,t. ilh'-l-IU'

l.v li.T (ll:,.,l-/ltvrt V. Ciitlinirl

[If.C,} 1 Q. I!. sT!); l>ut :in :i|iix'iil //< -iV//, [ISHT] A. <'. IT

;:;^
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^ 16W. Oil tl)<* l'iir*goiii(( jti'Dx I'i'iii^ III ihr .\ tx ut

IHh'j. |80.'l, iin«l MM)7 iIm fMll.iwiii-.' .ilwi iMttioii* inav

Itf pri'm'iiti'tl to th«.' rewlt'i* < Mii!»i<l' nition, tm ^t^tft^>\\>\\

nliVROt to luiy intioii tor -[mm ifi. |H'rl'onii<iiii f mi a

marri«'il womaij'H rontni) t

:

(I ( Ii iit |»rr«um"<l I hill tlir A< t** niiiy Ih> takfn «-

H kmI" of Ihw rflfttivi' to thf lonii.ut-' oC miirrifii

wonitMi. HUil timt a« mwh tlu-y huimt^iIi th<' pri'viou«l\

• xiHtiiiu i't|uitiili|f ili'i triiK-* with ri'ifiinl to iii< h lon-

trnf tt~«hHtniirH whi>h. witli < itiHiilfrahh' m(Hiiti< iitioii»

itii<l alftTiitioiis, lire ailo|>t'«l l»y th<' .\< tn. Thi»« Htiiiis

tu KiiiliT a (lint ii-.->ioh uf iht uM ri|iiitnlih' <hM'triin'M iii>

Iiiii}^!'!' of prai'tii-at iiiiportaiicf in rhi' work.

('.*.) The H<'«rtioiiH rolativi- to < ontrai t ap|H>ar to appiv

tM nil iiiarrictl wonii-ii. without n fiTi-nif to the tinif

ut tln'ir marriage or of thi- a<«|uisition of the pro|»orty

with whirli tht'V are ih-aliiif?.

(3.) TIk' w. "or otlurwiM'" in th< A. t of \hh-1

(mi tii'ti '.» (•_•)) \ prolialtly Ih* louiul largely to exti-nd

the lialiiiity of niarrii'<l woiueii, an«l may at ! n-lcr

tla-m liaMe on implii'<l ioiitra« tt on wlii<h tht '

ntit Ix'fore the stHtute inivr Ikmii -U'd.

(4.) The manii'il woman in ..my < .paltle of ent.ring

into uuy fontract in re-^pect of and to the cxtout of

Imt -eparate property, free from re^^traint on antieipa-

rinii : ^hc can render her>olf lialtle only in re.-.pert of

iiinl to the extent of thi- separate property. The>o

words introduce new eonception-^ into the law of -ou-

inict, and have created great jtoculiarities in the ;eliuf

I'lanted against married wonnii. From them How

important conseiiuences :

—

{'i) The Keparate property which <an he treated a-

liduud by a contract l>y a marrii'd woman mu^t, it

Wduld appear from section li) of the Act of 1882, l>e

property free from tlie restraint on anticipation.

('') It follows from the restrictive words of the Acts

' WhiUiik'r V. Kn<hun: 4". C'li. I>. ai'C.

Tti»

• Utllli*-

,.,<l..

\|>|)l\ III

•II

iiiarriiifl

wiim«ii.

tiii|>Ui'<i

cititr.irtn.

Ciiiitriii t

i» only in

re»pi'( t III

^opiirnte

proiititv.

L'o!i-c

quftici'
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(wrlorm

^SB:-?|iWM ,

IwiMK, «'«>,MllAtTI* IN I'AHTimiLAH.

that, ^ulijiHt u» »iiy •iirti"* ••« the juri>Hliiiioii i« i..

timu cuMlVrrPil l>> th.- «.c<»nil Mhtioti '
of the A« t ..f

\6W, ixciutiim umlcr « jii<lgmrnt nKiiin-^t a niiiiri..l

womim i'lJmi»e«l to ihi* M-paratu |>rnjM«rtyof th«' iiiHrri..!

woniiUi not -uliji'ct t.> any rr-trirtiun iiuiiin"! miti' i|«t

tioii, viiilpHN, \>y n-nwii of -ecfioii IS» <»l ih<' A< f «•! !>•>•.'

ihi- nro|Mrty 'luill *»•• li«i*»l«' »«> "'Xi^'Ution, luitwifh-mn!

inj^ »u«'h rp^trii tioti.'

(<•) It further follow-, from the w<tr«l» of ^uli ..•••n-i

(•2) of th.' fir»t ««<riion of thi; Act of 188'-' that if

iittiuhnHiit for <Uht <!"n \tf itnucil aKninnt thr |xr -i

of II roiuri<«l woman mulcr the I)ebt«»rx Act.'

« §1666. It U ohvioua that these |»eculiaritieM of ih

contra. IM of u marric«l woman iimlcr the Act may hii.

to coDHulirahlc (litHculticH iu the enfoncmei't of

jiulKmcnt for Hpcciho {x-rformance againHt •» .hum

woman. ThiH <|Ucntion thMu not apjiear yet > ha\

ri'ceivcd any oluciflatiou from jiuUcifil (l.(!i«ion. It"

if Hcema |.rol»tihl.' that the mutter may stand thuH. I

the jiKlginont or order Im- for payment of a dol.t, tin

the woman cannot l>e iraprisoncd by reawm ol ili

DcbtorM Act, IHGU.* On the contrary, if the ju.Ikiii' i

or order direct her to «lo somtthint{ other than il

payment of mont y, disobcdiciin; wouUl be a coni- iii|

not within the Debtors Act. IH6'.», and the oM U

wouhl apply under which an attachment might i-i

against the mairi.d woman.' It is |N)s«ible that, in tl

.v.iit of an order for payment of money by a main.

I ^'vt !i loriii "I I'riltr iUilor tlii" IHl.

»erti.m, ««• »«'•«>» V. T.fUarri, ' S.-. in c!»m» of judniii.-m

/<,>»'«-y ('<-., [IH'.HJW. N. f.'H; i;i toviwl iiRaiiiHt n>iirru<l «

I!. Jilt; St'tiHi (tith ci.), HHfi, where nn.lcr ttio Act of Ihm-.',

.\ marricti w.mmu'n iiclioii for mwific

l<Tliiriiiiitiic' \vn» ilimniKKetl wiili cimIk.

Scoft V. MorUy. .'O Q. ». D.

Kiny .{ Co. V. Lyntl. [lH<Jl] J Q. H.

-,77; //' Ti,ii>hiiH,[l\tOO] 1 til. IHo,

I I

.V.,«v. .V./r/i-y, '."O Q. ». 1). 1-"

/liijir. V. I'arnrgit, L. H. 7 M'l -' '

' Sn,tt V. .Vc,r/e(/,'-'i>Q. H. I', i

• IIIIWHj/ V. irilK/. 1- i^'ll'

•/••.///.,r V. Tiiyl'ir. I'J IV'.iv. iTI.

. ^^S



rONTtiA'TN in MANIItM* \V«»MKV,

Aoiiiiiti li«'itin iInM»lHyi<l hy \u'r, mdiif ri'lu-l iiiifjbt Im

>il)titiiii'c| liy |iriM') i'iliiif;M ii}(aittiit li< r trtmi •<<., if any.

<| 1697. Thi- tt'tli r ini|MM<i| on a luarri' *t wotiiah'' lui,,,,.*!

I«)wt'i- of riiiitriii-tiii); Ity iIp umimoii n >»tri<tiiiii "H 'itZ«i ..,

.(iiti(i|Mitiiiii miy, in « |>roj)« r <am ,
\^- fmov-il ''^ ,"','!"^

imaiiH <»f an i>v\>t un»l<r action :i'.» <it ih> ron\i yaiu

III;; aii«l Imw of I'rojM rfy A' I, IhhI. wIii< Ii |ir«»vi<l.-

iliat, i)otwithitmi<liitx that a luiiriiil wuuiaii i> r<

itntitti'il from •titii-ipatiiiii, th>' < ourt may, if it think-

fii, wlitn- it a|)[x-nrH to tli«- •'oiiit t<> )><• for h«'r iM-ii'tit,

»y jut Iginetit or nnl'-r, with hir onH^tit, lii»ul In r

ititormit ill any |»ro|Hity. TIium, whirr two of th''

I'l.iiutiH'* ill • vi'iiilor'H Action for !4|))ritii- |M'rfornmii<'i'

of a contra) t for nalc of rial t^tati wip iiiiirricil woiinn

. iititlcil lo un'liviilttl nhan'^ of the |»iop.-rty for tlnir

Hi'iKiiatc UMP lint without |io\vi r of iuiliiiputioii, th>

Cinirt, uiitlcr the al>ovr .t'.lth m-itjou, rcin«»vcHl the i.-

xtiaint on Antii'i[Nitiou. fur the pui|MfM' of cDahliiiQ; tin-

talc to Im! completed.'

' Ull't V. K"''>t, .. [l-'.Hl: I I h. 15'.', |ii.'..
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CHAPTER VI.

roNTKACrs Koii ^KPAKATION KKKDS.

§ 1568. It st'oma clear thai, as a ;;inoral rule,' a inii-

ttact providing for tlif s.jiaration of liusltaml ami wife

at a future titnr is against public policy, ami will not

\>v enforced l»y th<' Court; and further that any iuHtru-

iiieut which provides for a present separation, hut also

|irospeetively looks forward to the parties living together

again, and then to a future separation, is, so far as

it provides for that future separation, e(|ually unen-

riirceahlc.'

§ 1569. The jurisdiction of Courts of Etpiity to enforce

the specific performano of contracts for present si'pura-

tioD, by the execution of proper deeds of separation,

was established in the Hour^^ of Lords, after a learned

argument against it, in the case of i'7/,S(»// v. Wihon,'

wliere Lord Cottcnhani showed that ihe law does not

now consider a contract for present separation so con-

trary to public policy as to make void all arrangements

of uroDi

( uiitriirl-

lur lutlin-

>. |viira-

linii not
inlor-ccd.

I^xle'il .if

juii^rtic-

tiori.

propi ing

§1570. In order to enable the Court thus to int'.r-

fere, there )uust of course be a valiil contract. It is

> See llaiilsiiii v. JLn-risoit. ^I'J 10] ' „H,ihs^ of W, il„r •ith, .J.ic. iU
I'.

It -J

1 Iv. li. ;!.";, 40, wliere .1 ciiveuaiit by ( T. Wvo'ljalv v. ]\'"is,m, in C. .\.

;v liusbiiU'l to pay a sum of money to Hiili November, IsSip.

\m wife in llie event of bis being

guilty of future conduct entitling her

a scjiaration onier, was enforctwl.

- See yo- Lord Kldoii in W'lst-

nmth V. fialishurij, 5 Itli. N. S. at

pii. ;!6i;, :'.»J7; A'.iW ./ Wtslmfith \.

Tlhie
IDll-.t I"'

a inndint!

i-iiutract.

I li. L. ('. 5:!8, aftirmin^ S. C.

1 I Sira. -103 ; Fht'her \. F!eli:hei;

J Cox, iVJ : 'I'lW-i V. IlmdiiKj, \.. It.

8Kq. 4'JO; o Ch. SAyj\ linrUnvIt v.

Ituchiell, 7 Ir. (Jh. It. 130: llaii v.

/fdi-t, IS Ch. 1). G70.
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Oood lun

idura-
tiiiii.

IllstilliOC-

MOMK CONTUACTS IN I'AltTICULAII.

csHcntiul to tlii.H tliiit till.' coutnict lie l)ot\vt'cu [>irHtin>

ciipaltlf ••! ciintnuttinj,', ainl thtTffoiv, on tlie «,n'>iiii.|

(.f ii hushaiuVs (>i'ni'riil inabilitv ' t itract witli liis

\vit'(.' without the intervL'iitioii of some third perrtoti, it

\v,\< Itei'ri supiKisod that a simple eoutrait hetwf.'ii tlh

m

to live soparatf will not In- (•nton-cil by the Coiirt.^ Ami

a husband an<l wife in ai-tual litigation on matiininninl

matters may. it seems, eontra<t with one another for ;i

separation.^ P.ut it is doubtful whither they can «(.

• ontrart under any other circum-stances.'

§1571. There must al-o t)e a good eonsideratioii

:

and as in contracts for ^ ;»aration this is sometiiiie^

peeuliar, it will be well very brieHy to allude to a f(

w

of the cases,

§ 1572. In a case already referred to it was decideil

that the -faying u suit in the Ecclesiastical Court for

nullity . f marriage, on the gnmnd of impotency of ihe

husband, i> a suttieient consideration as against hini :

'

and where the husband had so behaved as that thf

wife might have o])tained a divorce a imm') it tli"n>,

and she agreed, instead of prosecuting her right, to

accept maintenance from the husband, this was held

a "ood consideration." A good consideration is al-o

afforded by an engagement by the trustees to indemnity

the husband against the wife's debts ;
" or even by m

covenant to that effect conditional on an annuity,

which was agreed to be paid, being secured ;' or, a- il

' .SV'., IIS distinguialied from Lis

^i.itiitory ability, under tin- Marrii'il

WcMuenV I'roiierty Aits, to contraci

witli his \»il'.j in r<'a|HCt of hcT st-pa-

ratc proinTty : as fur inst.ime in

tlio casi; of the iiurchasc-agrceuR-iit

ill Jtainsay v. Mariintt, flS'Jl] '_*

t,i. ll. 18, 2.-, !!•;, 27.

- /A,/). V. //../«, •_'-' U.av. 'XA

.- Ue G. M. iV 0. tui, T:-.-.', ii'.V/..

-

V. H'i7/.'.s, '.; Dick. Tl'l: n'alnmd v.

\\,iln,„'/, .loliii. IS.

Mnajrciivr v. Mitiijixioi-,

W. 1). Vl\.

' See i'/ii(, § i.")0'J.

• Wilson V. ll't7s(/(/, 1 11.

.".as : S. C. 14 Sim. 10."'.

' IIMs V. y/u//, 1 Co.\, 1
1".

• Stejihiim V. Olice, - Uru.

'.>0 : K'lrl of Wenlmeatl, v. ( .

./ Wislm-ath, Jac. I'-'ti. HI

nui'tlii V. Bird, 2 ;-. it S. ''i'-'

' W'tlksley V. Wilkslrif, 1'

11 ','.

L. (,

t.C.

;

£-

1 Sim.
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sreiuH, by a covenant of a tliinl purty to pay the

lui-«lum<Vs ili'htft.' So, in a coutiart which proviilod for

the excnitioii of a separation deed to contain all pru|K;r

and usual clause^, and aNo a stipulation that the coats

nf the deed lioidd he paid liy the liu>l»and and wife's

laiher in moieties, the Court found cunsideiation not

(pidy, it app-nrs, in the contract as to tlie costn, liut

id-'O in the covenant I»y the father to indemnify the

liiisbund, which seems i ) have Itccn held to l»e a usual

I lausc.';;

§ 1578. In many contracts for reparation there have

lieeii contained j)rovisi;nis as to the .arc of the children

which have been held to l)e at variance with the law,

;md so have formed a bar to the performance .if the

cuutract. For the law of Ln<rlaiid gives to the father

'ic custody and control of his children, and cast-> ou

him the ^ity of caring for them and seeing to their

educfttit.. and this duty he can neither renounce nor

delegate,'

§ 1674. On this ground the following contracts were,

liefore the passing of the Act mentioned in the next

section, held incapable of p>rformance :—a .ontract by

the father to allow an infant sou to remain uuder the

. ar.' of his mother :
* a i-ontraet that the mother should

have the children above seven years of age: "and a

•ontract to allow an infant daughter to remain under

the control t.r and to be educated and supportid by her

mother. '^ But a stipulatiou in a dee<l that her children

should remain at such sihools in England as the

husband, or such schools clscwhert; as the husband with

the cousent of the wife, should from time to time

lirect, and that the holidays of the chihiren should be

t'aro of

cllillll'illl

('iiiitnic!

liild ill

Cttiinl)li'

of pcr-

fDriMunca.

1(1 Siiu.

' It7/s»/, V. Wilsou, I II. L. t'. Juc. L'.'.l, M.

,-,:',s. ' ll<q^ V. ff''i'>, f^ !>> <• M- «">' <•

- '.iWs V. Hording, L. 1!. H Eq. T;ll.

V.'t) ; ,'i Cli. :'.36.
' Viiiifiuari \. lini^ttiuii, I K. .V

f.:r'l Sf. Jnhfi V. /../*/ St. .r„h... .1. i;'-'.

U Ves. .V.T,
; f..,nl Wtsfme,'lh's r.,<r, ' ll',,/,-,,./ v. ll'.,/,'.,,,./, .(olin. Is.
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Act tu

•mend till!

Uw an tu

cuHtody iif

infantH.

KfkM I uf

thi- Act.

Spccilic

relief.

Sn.ME CONTHAtTS IX PARTICULAR.

{Nis.<*iil l»y thorn at audi |)laceH au«l iu such manm r as

the trustees should from time to time direct, having,'

regard as far as pnntiiuhle to the wishes of eat h ot

thorn, the husband aud wiff, was held l»y Lord Hutlierh \

,

rovorsiug the de<isioii of Lord Ilomilly M.IJ., t»» Im;

reasouablo.'

§ 1B76. An alteration in this l«-nnch of tho la\N \va~

eflocted Ity the Custody of lufants Act, 187^ (:{G & ;;7

Vict, c. 12). The 2n«l .scrtiou of that Act enacts that

no agreement contained in any separation deed iiiadr

between the father and mother of an infant or infant

>

shall 1h' hold to be invalid by reason only of its pro-

viding that the father of such infant or infanta -liall

give up tht u-'tody or control^ thereof to the motlioi
;

provided always that no Court shall enforce any -u. li

a^aeoment if the Court shall be of opinion that it will

not bo for the benefit of the infant or infants to give

otfect thereto.^

§ 1676. It will 1)0 observed that this enactment

applies in terms only to agreements i-ontained in deed-,

and not to contracts to exr.outo separation deeds. Hut

as tho invalidity of the deed itself is removed, tho

whole objection to the specific performance of tlic i nn-

tract falls also.*

§ 1677. The questions which ari>e on specific reliel'

with respect to the stipulations contained in decd> "1

separation do not, of course, fall within the pinview

of this treatise, which relates to executory c.)Utrari^

(miy.

' Jlaiuiltv,, V. //w(i„, L. v.. !;

Eq. 51) : Ot'b. 701.

- TIiosi! wonls "cuntody ami cmi-

trol " firi! large enough to coiiiiiii^c

all the riglits which a tiUhet has

uver his children, incluiliiig i!i.at of

.lirettint; their religious clucai .n.

I'lr thitty .1. in Vfu'lun v. IV/'" ",

.")" L. T. at p. 15.").

See Jte Besntit. 11 Cli. L'. ."t-,

."lis.

' llitrf V. //((?•', 18 Ch. 1'. 'Ml'.



("ANAIHAN NniKS.

\iiri t iiK III fur Si lull III ioii.

Wlicrcii mill rictl woiiiiin Itroii^ilit iiii in liaii njiiiinst Iht

liiishjiinl wliirh Wits iitiii|tn>misc(l. tin' piiilics lo ii iiurci--

in;; lluit llic |tliiiii(ilT slidultl cxciiitc ji |m)|i(T dft-il uf

s('|uiriiliiiii toiiiiiiiiiii;; t rrliiiii (ovfiiimis liv licf in return

fiw whicli iIh' tiffciiilii It shdiiitl niiivi'V I., liii- iihiiiiliir

iiTtain liimls iiini piiv cfrtiiin iiiMiiii's, it IS hchl tiiiil

tlic |»liiiiililT wjis ciiiiiicil til sipciitic |iiMl'nriiiiincc of tlic

ii^riffiiii'iil. tliiit ii wiis in>l till' sc|Miiiti.)ii wiiiili wjis

lii'iii;; »'i!f..ri»'il. Itiit 111! iii'ifuniiiincc liy liif lii-frmljiiit uf

IIS ctinl III. Th

1 HI-, ('as. r>:

(' CilSI- WilS "Uvcriicd iiv 11 /7.v(()( V. \\ il

:{S. \ union V. I iinhiii, ti O.IJ. 7I!».
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CHAPTKH VII.

(ONTKArTH To U».Ml'l!OMlsK.

§ 1578. TiiK ( 'ourt will 8{)ctifi.'ally eiiforci' privatt i>,iv.ii..

. (»mpi-«<mi8«'s of rights in thf way in which it will any ^X';'"'

(ithiT coutracts ; ' and, iua>muih as the conipromi^o of n

hoiia I'ldf ihiim to whirh a por>on liclifves him-tlf to !«'

liablf, ami of the nature of whi.h he is aware, i« a go<Kl

ronsideration for a contrai-t, tlic Court, in i'ufor<ing the

compromise, will not intjuire into the validity of tlie

rjaini on which it is founded.'

§1579. A mistake, therefore, of one of th<; parties
^i,,,^;^,,

to a compromise as to his rights would prol)al)ly Iw;
l;^;;,';,^;,^^

unavailing as a defenrc to an action; hut the """i-
''"J^J^i^j,

[ironiiae may l»e made under such niistakis as legards

other matters of fact us may induce the Court to refuse

perfonuauce.^

§ 1580. Where the compromise sought to he enforced juriMii,.

related to proceedings in another Court, it was tnanite^t (jounof

'

that the Court of Chancery could only .-ntertaiii juris- '"''""^"y-

.li< lion on a Itill filed.* But where the primary litigation

was also in the Court of Chancery, the question arose

whether the compromise eoald be enforced in the

original suit, by an interloiutory proeeedinu in it, or

Hilly by a fresh suit, based on the eomproniise.

§ ISBl. It seems that where the immediate inter- \viu,e

terencc ot the 'ourt was necessary to give ettcct to tlie
.^j^te

contract, as where a party to the cuntraet was, but f^f
'f;,'^*;^,,

it, liable to an immediate attachment, there the C,.mt "^e^san.

T:irr-r V. '; iiSO^J 1 ].
i)_ •j.ii;.

J ch. 200.
' The Mmvuxh, \.. I!. VI V. I'. •"..

AtU'oml V. An<n,., 1 Kuss. .ir.:! :
' St-e, for example, Sih'V v

Miha V. Se<i, /fihin.l, ,{: 'V,., :;'J ,7..).e.-, I.. I!. :! &[. ''.I'O.
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would to that "XtfUt interfriT t<> «'\<i uti rhc ii.nirait

in tht' orij^inul suit.

§1682. Further, tlier*- is HUtli<>iity to hIiow iIimi,

wIkic all tln' partiiM to tho i'oin|iroiiiiHc wen- ixirtifs ii

till' origimil -iuit, anil thr i<juity ari^inj; out of the < uin

|Udmi-*(' wuH of the Hann' nutiiro a''< the original <'i|uiiv,

an whoit^ an aicount was to Ijc Uxki'U aliki- un<l<r llii'

original ^uit and un<ler tht' » oinpromiM'. -\vh« P' iIm-

whole matter was Injlort- the Court, and the arts to he

(lone were Hiniple, -there the Court might enforee th'

citmpromise hy intcrlcMUtory proceeding in tlie originil

Muit.'

§ 1588. But, ln'forc tin; .ludieatuiv A. t.s, it nut in

all other euses, at least in all casc-> where the eontimt

to compromise went boN'ond the ordinary range ol" tln'

Court in the existing suit, or the eijuity -ought to 1m>

enf<irced wa-t diti'erent from that on the record, hi

the contract wa> di^^puted, or the right to have it

enforced in the suit was disputeil, or the ixirtie-* wen-

not identical, there the proper cour.'se of pv<H-(!Pdiiii;

wa- by bill for the s|M'cific performance of the contni' t

to compromine.'

§ 1584. Ju the litigation which aicse <>ut of the

will of Mr. Samuel Swinfen, the mode of enforcing i

comi>i()ini.se entered into b}- coun.sel was nmch di-

cussed, as well as the autliority of counsel to bind lii^

client to eompromi'H'.'' The original jirnceeding wi-

' l>'(>i\if,ii V. iV( "HO/HI, •jOiff. 'J7l'.

The Court of Cliaiiccry would not

tiiforcf a contract for comiiroini^e

liftwt-ea ID infant ond nn adu'.t,

thiic Ix ij; no mutuality: jitr I.i rd

l.aDgiliilo Mil. in Unnjii'vi v. Ilm-

'/rave, I- Hcav. at p. HI.
- Fiirnjth V. Maiili'ii, 5 Mad. "b

;

Il'w.(i V. /.V.we, •_• lUi. .'.'J."., <n7 ;

.iskcw V. Milliuijtiiii, !• ila. tio

:

lllchardion v. Ky/uii, 'i IV- (i. M. \-

(i. T'J: I'riitr v. 'Irihil'; L. If. 10

('li. .").'U ; which sciiii to i,\(rriiii-

the dictum of I^oid Kldoii in /.'

V. Wmxi, I J. vV W. :!;17. ai.d tl,.

CISC of TMut' V. PuUcr, 1 II... Ml.

See also A'l'/i.'; v. rinsuneault, I.. IN

ti !'.<'. -.M^.

As to the authority of i-iiiu-'i,

see Nmli: \. Lady iiuidun /-»'<',

[I'.iO'JJ I K. 1!. «•!», reversed in i'. i'.

[I'.tOLM A. ('. ItiG; 71 L. .1. K. U.

:m-, W.> : r.l \V. 1!. 1 10.



CONTMACJS lO "OMPIU'MIKK. 7r,,-,

II "(uit ill rimn'i'iy Ity th« heir of out! of tin- iio\t I't

kill, for the piirpoHo of stMMiriiig the tcHtiitor'n real hikI

|KrHonal entHtiM whilst pro'CfilingH wen* Wmiih takni

to Het HHidi- the will cm the ground of the want of

t<Htamentary eapacity. The will crave the property to

MrH. Swinfeu, the widow of the tcstator'H Hon. LonI

Itomilly M.H. direetiil an inniie <liris,iril r,l nmi, in

wliieh Mrs. Swinfeii wa^ plaintitf and the heir was

ilcfendant. During the trial at Siatfoid the leading

eounnel for the plaintitf and for the defendant ^igmd

a tnenioranduni of i-ontpioniiHe, including a .stipulation

for a conveyiuice of the land l»y the plaintitf at Law to

thv. defendant, and the |mymcnt hy thf deftnilunt to

the plaintitf of an annuity. The ineniotanduni of loni-

|iroiniso was embodied in an order at Ni-i I'rius, and

afterwards made a rule of the Court of ( 'oinmon Pleas.

Mrs. Swinfeii declined to perform the eontniet, as

made without her authority and against her wishes.

Thereupon a rule- nisi for an uttaeliment against her

was obtained, but discharged .n the ground of want of

evidence of clemaud of performance and refusal.' .\

econd application for an attachment wa.s refused

liciausc- one of the Judges of the Court of Common

I'leas doubted the authority of coun.scl to bind rhe

plaintitl' at Law/ Thereupon the defendant at biw

;iud oriciual plaintitf in Ecpiity *ilcd a supplemental

l)ill for the specitic performance of the contract, or in

the alternative that another issue dtvlxKcit r<l ik-ii might

lie clirected. This bill was dismis.scd by Lord IJomilly

M.R. without costs on the ground of want of authority

nf counsel :' ami this decision was athrmed by Knight

lUuee and Turner L..FJ.,* on the ground that, even if

the plaintitf at Law was bound at Law, the com ran

1^

' Sii'inf'p V. Sirinf'iii, IS ('. 1'. .")t!t.

- S. C. 1 I'. 11. N. S. -.M. Il>''l V. Jrfs,; :', Ch. U. ITT; /'('.

' Su-injhi V. Swill/,, I, -24 i'»av. V. />(»i-«, I'ff'li. !•. sCiI.
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wti« iioi one of whi<li, umlcr tht- < iff iirai»lBU«o», >«|)e<ifi.'

IKjrf-.riuim' n HhouUl Ik- .U-. rc«.l. Mm. Swiuf.-n miiI.^> •

• inputly ltroUKl>t an notion iiKiiinst her l.wUiin rcunn.!

(th.'ii I.oril Cbclmsl'oril) t<n diinrnKeH, Inu f«il«iJ.'

§ 1686. Tin- JmU.iuurc A.t. IH7:«. intrmlu...! ,i

j^ri'ttt iiuprovftncnt in thin prH'ti-o. By wvumx J I,

Mul.-Hction 7, th.' ('"urt Iiuh in every muse jwwcr t..

jrnuit ill! rtU«h renuilieM whiitWM-v.T m any <>f ih''

imrtifs may a|)iH?Hr t<. Im i-ntitled t«> in nniM-ct id" any

riaini j)r(»|)erly limught forward by thcni in nucIi mu.-. ;

HO that a- far uh |M)8Hiblf all mattcrrt ^o in «M)ntrover-v

lutwciii the partitH may he ti.niph't.-ly and HiiHlly

det.'rn»ini«l. A<<<»rdingly it has \mu decided that tli.

Court has juriMdit'tion t<» Mtay all further procc.din;i>

in thf action compromised, in >im"> in whuh ;iii

indci)«'ndent Huit would prolnil.ly have pn-viou.sly Lwn

iic< ('H.-ary.'

' fywiii/eii V. I.iiril < '/irhmji'itl, .">

II. .V X. H'.H>, .\* to the imtliiiriry

..f 11 tolicitiir to com|>rtiini«' «u BCtii>ii

.oiwto bin.l liin flimt, xtf Lilll<' v.

Si>ititJhaiy, 'M T. L. U.

• ('oiu|»irc K'lrn V. A'im'h ., . C'li. I».

7HI, anil .Sc'W/y v. I.m-il hunUunulJ,

tf t'li. I>. O.")", with I'li/ir V. (IrilMr,

L. It. lO tl'. »t p. ">-»0. '^•f. I n,

lie (iiindtt t'tirn tittamihiii i',,., Ij

Cli. 1). Ht^'l; timylhi v. Sini/lhi, 1^

Q. U. 1>. lit p. 51t). Dint.nun -t

tiilbrri \. Ktidttm. » <'h. D. 'J.M'

.

Kmerit v. IK.»»/iC'<rJ, t.'S ( li. I'.

IHo ; »nil t'f. Pari' V. Ihivif, li*
'

i .

!>.><'. I.
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§ 1686. TiiK Cuuit of ( 'limit it) , ill iiiiiuy im>*i>,

ilirrcnl the Hj)Ci ific |H,'rforniaut«' of awiinlH, thuugli

iiiii made rule.'* or onlerH of tlu-Cnurt,' tm- tln' |K'rf(iriii-

Mlirr of 80IUI' HI><rifit thiug, UH to fonVI'} all I'Mtalc,

ii-^ij;!! sciuritif'N, or thf likr ; M»ut not, it would hi'< in,

awanl-* -imply to jm)' money .^ The Court than ilfcrcol

iluir jM'iformancc '' Itei aiisf." to use I.oril Klilon'^

language, " tin; awjud «ii|)|M)iHeM an aj^n-i-mont Itotwi-iii

till- partifH, anil rontain-* no more than the term- of

iliai a^'foeinent aa< ortaineii by a tliinl p^r-ioii.''

*

^ 1587. Lord llardwickr' 8ecms to have laiil it

(;»i. in ,.t

itir iuri'»

ilUtf.'ii.

down that a hill to i urry an awanl into ext" ntion,

wli.re there wan no r( <|nie-rcnLt' m it liy the [mrin'!

to the suhnuHsion, or contra' t l»y thtin al'terwa'ds t<

l,w,,|

lUnl
wicki'-

(I.Kiriii.'

Iiave u t.\e< uted. won hi not lie. But, HA we hav e .sei II,

>ul»-'et|Uent caHe> tHtahli.shid thai tin- jiiri-dii tion wa-;

not .siilijcet to the.Hc rt'?«tri' tioiis.

^ 1588. The fact that the .>»ulmiisHion had lieeii Wli...

-Ubilllh

iiiadf a rule of a Common Law Court « reiiied no iin- ,ioii mni,.
• rule "I

C< inline '1

I.;iu

C'lllrl.

|i(diment to it- sj.teiti< performnni e hy the Court of

Sot- UlAV H\U. I nll.l tl' uf tl.f • N.t> 'I' IrpMI.-l, :; 1'. WiM-.

.\Miitr;\ii'iii .\< I, IfHl" ; ainl. a* t.< tli.- I'.'O.

iiilnrt-iufiit c.f iiwanl', 'I'lie I.aHKnf ' In ll>/.«/ v. H.i'Hll,, I >,v, ;ii

i; ijiiiiid, v.il. i. pp. 4T.!-47.">. \\ .">l: -»• aUo y»' rurm i I. .1. in

.V..r^.;. V. M'lu.i/I, 'J Wru. -'I ; AV,7,W> v. Il.n.rv/.. 7 IN- <i. M.\ «..

Il.ri V. Il.i,<i>/, ;( [•. Win-. 1H7; I"",

li. ''.;- V. Mor.jiui, 'J Uox, '.'Mk /V,...,,^ .„„ v. A. -
', 1 Alk. t;i.'.
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('bull' 'ry,' ilmuKh i( wmihl liuvc 'm-imi <itl»fi wiim- in »

4IIII 1)1 M>t it ll<4|ltl '

^ 1580. Thir- i'^ ni iiM ihm' iti whii h tltf ( ' n

(if CliiiiMviy njM'i ifii'j»lly i'iilorci'<l mi nwnnl imt lnnil

iiiy liy I'lum "I" law.' Hut. in Uln„il>ll v. Ilnttn,'/

|,.iiil KM..I1 Hui.l he liiul UK t with no iiiitliniity t r

I In- >.|H'i tli< |M'rl<»riniini<' of an awiinl liy iirliitrni'iM

iip|Miini<>il for the valuation of inferi'i»«!<. wli<rf tli- ir

.1. fH, for ili« jHiiiMWo of curryiiiK int<» ••'»'•' >li*' """

(ni. t for nn awanl. w<rf not valiil at Law, H" to il..

tinif, niahiK'r, or olh<r i in iimntan'OH, u\\\i'nn in tip

rart«'> oi ai.|i»itv«ri iKo or |Mirt |K'rforniHni«' : an«l iinor-l-

in^'v ill ll>« <»H. Lforc liini In- rtfum'tl '«|»e. ifi. [»

tomiaiH-.' of u .ontrH't to wll at n valuiition, ^^lil

oil th.' roiwtrintion of \\\o toiunu't. ihf i'oiirl Ik'M wh

lo Ik* nnulu .luring ili« liv«« of tuc imriic!^, on«- of tin m

liaviiiy <lif<I Iw-fore tlu' iiwiird whm tnmli-.

§ 1690. It iM, liowevoi, plain that hy mutual uIm..-

.loiiUH-ni of Homi' provision of thf .^uhiniHrtioii, aw, •

. / .

that limit injf tho time tor th.- awanl. the (lelemluii

may '•• iMtrlu.hil from raisinj,' in ii Court of K.|iiitv

an ohjection \vhii:h mi^'ht other'.vi.ie pi.vail;

§ 1691. The ohj.rtion arising from unreiM..ii.ii>i.

n..-<-, not of thr ^ulimiHMioii l.ul of ihr awanl it-df, iIh

I'ourt in not willing to entertain ; for the arl»itraini>

Ininji jUtlycH of the parties* own elioo.sing, it ha^^ l"'i

IkM that the award eaiinot l»c obje.te.l to l»y eil'

ot the parties, on tlu' ground of its heing unnaM,

aUe." Thi-. primiple wan -tat.'.l anil a. ted on !>

Lonl KIdon in W'o.ul v. (nifjith: wh.ie his l...nl^liii

ll'T

II-

1 n;...,l \. dnfith, 1 >w. I'.;

//,((,A«ii'"('A V. ///'('Ill""", "i My. \-

< r. -.'Si ; lll,l,krH V. Hnltn, J \\.fi M.

JT'i, ';li>; iinrM'il, on a iilTfreni

|,„inl, I.. 1!. 1 ih. 117; :ir. I.. .I.*'!!.

.i'Jt.

.llKl"' V. >„iith, T. .Y ii. ijl.

A'"»7"" V. M.I- fill, 'J V.rii. '2i.

17 V. -. 'J ".', -11. Tllil ( l~(W;lH

iini firictly "lie "I :irl'ilr!iti"ii

aw.uii, bill r.ithiT <il' imilruit t-

.it ;i valiuitimi. Set- A'iCh" ? '.
''

7 Ir. I'll. I!. 4W.

Ilawknui'rlh v. /;r'/«i""i", ''

A t'r. -JHt.

Ml ilf>; 1 Alk. til.

1 S\v. (.'l. S'c »'i/i/", S '-".

Y'.

^i^Sli^:'-



AWAHIW ro',>

iiifi'iiiil iIh' »»|Mfirir [Mrf'Tiiiiiit' •• itf III iiwiinl wlii<li

i.r<l<ri'<l thi» 'III-' of till '•'liiti' iiii'l<r rir< niiistiun >

whi' li Kn-atly <l<|»r'"'m»'<l M' valu«

.

§ 1599. WIllM'i', ntl (III* •'tlur IiHImI, tll< >lU:i|i| |H

iiii»n' ibmi iihu'iif«<>ii!iltl< , wli< i' ili" ii«.irtl !» ui r\ii"«

.,( till- aiillntritv Kivi'd i'> ili«' «:rliiir.iti»r, tlu' ('.>uit, if

iiiUPM". r< fiififM to I'lit'oiii ir. Ill A vniii- ilmt <'aiii'

l>.t'>ri' Kiiiylif Brill <• mill TuriK . !,,.M., ihr awnril

Wfi" nl>j." li<l tu H!* iiiir"'a>M»tmlilt', l>ut it wii- <'niit>ii»liMl

ciii ill.' ntluT !*uW lliiii ill'' r.mri .oiiMiioi I'litfitiiin

iln- <iliji( fimi. Tuimr I... I., iitii-i '•xpifH^mj; ln'^ tli-*-

Miii fruin tin- >>l(«< rvatioiH ut l.iinl MMnn in ll....</ \.

(iii()it/i,' •4uii|, "
It' It In- .1 I'liir -iiilij" t i.|' .li-t. ii««i..ii .iii<l

1 DiiHiilfrntinii, whtiluT tiiif <iiiir««' ">i aihitlici tiir-i' If

til' riiflit <)iu« til ln' taken l>y p.irlit'- who liii\' -uli-

iiiittt'd tliiir dill' I' II. !- i(» iirliit III' lull, aii't liiv.' -liil

iliit they will alii.lf li\ liif .loci-i'Mi "f tlu- (iiliitrator,

I nii;;ht iiyii'o that tin- ju'lj^iiiciil 'it tli.' ailiittiit.»i

ii|><(ii tliat (jU'^'tiitu mii't tie. i'lc tlif |>«iiiii. Hut lion'

tin" jutlj.'iiKiit <>( the aiMtnit.ir ji'Ms In til.' ltiii;tli ot

(li 'troviiij; the iij;lit nl niii" of the partif-^ to tlf agre<'-

iiieiit, tlioiij;h the |.iirtic^ never authoiize'l Mr. Caip-

muel to (leeidf that any one of th'iii had no ii;<ht, ami

-iiould uf.piire no intert-.t in the -uhj.it in ili>|>uti',

hut only aj^rei'd that he -houM lift' iiiiinc the mode in

which their rij^^ht- ami iiittie-t- -.houM he nj^'uhitcl.

It ^eeni' to ine, therefore, that, if it ' i^ in re»-ary to

ih'ii'le tlii- ijm^tion u|H>n the point of unrea-oimlili-

iir-», tliut [mint alone would l»c >utHeii ut to dei ide

It.'''

§ 1593. The interferenee of tlu- Court in the-e

ri-'- luiii;^ in exer.-ise not ot a!iy jurisdiction p''iiiliiir

ti> awaiiN, hut of it ordinary juri-'li'ti'Hi a- a|i|)liid

to the >iM( it-L 'XT^'orniauie of eontraet~, it follow- that

\^*t I Ir,

'^ k iiliurii^

ofdi'ft'ii. >

' 1 Sw. 4.x

- Xickelt V. Ilitiiciitk-, 7 Iv O. M. vV O. hi \\ .'JJ".

.t I)
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iiiiiiiv. it not nil, till- niiucnplt's applitalilt' to ortliii;ii y

:ii-tii>ii> of tliiii nntiiiv nui4 iipph'.'

§ 1594. Wlicri' tluTc'Inrc tlu! i'ontr;if,t eoutiiinoU in

the Milinii-sion is -mli in its .haiMrtcr .i; whcllirr

Irom it- iimviisonaltlcnt'ss, imfiiirnus>, i i!u[.. ;;'.,:. ,•,

till.' Court wouM not -pocitically t-nforrc dp- will \Ui-

vcnt it^ iutc'-fcivnif in re>[K'i't of the i : 1 i.iih'l.'i

on it.-

§ 1595. Nor fan tlii; Court initMt'oiv wiifiv ihr

uwaid i> excessive or defcctivo : not it" it l)e exei—ive,

for -.» far the arliitrator lias ifDue Ivvond hi> authoiiiy,

an-l there is no liiiKlinL; contract hctwceii the |)ariii-;

not if it Ite detective, lieeause the parties iiad >nu-

tracted t" he hound l>y hi^ dcii-ion on the whole, ami

not on part ot the matters sulnnitted to him.^

§ 1596. In II ease where the sulnuissioii \va> <<{ all

matters in ditl'erence, ami the defendaui omitted to

siil)mit ipustions which he alleged oui^dit to have Im .n

decided, he was naturally held to he precluded fiom

so doiu!^ 1)\ the cour.se which he himself had pursued.*

§ 1597. Where the award is uncertain on its face,

iiud that uncertainty i.s not removed by the arhitrator'.

evideiiee, the Court refu.ses specifie performance of ilio

contract, thoi-.i^h the plaintiti" may waive all claim-

hcyoud the award as construed against him.^

§ 1598, Where the plaintiff has first .sou|t,dit to -et

the award aside, it is douhtful whether lie ean atiei-

wards turn round and maintain an action for tiic

spccifii- performance of it, especially where there li.i-

heen a coiisidcrahle lapse of time."

I A'lVAWs V. //.(«. w/,-, 7 Do li. M.

.V (i. .".I K).

-' S. ('. Sec aujini, <; 120.

• Xiekels v. IJaiinick; 7 Do G. .M.

,V O. ">00: 'W'akejkhl v. JMiinlhj

lliiilw((i/ iiuil Ihick Cii., '•) Du G. J.

\- S. 11. CoiisiiltT, liiiwcver, nrl. lu

Itlie Arliitrati'.ii Act, Isbl'.

' ll,i;rhswi>rthv. lii;t ,i„'i".'' M}.

' Wakejiihl V. l.l'iKtUij It'.ii' -III

„„'l Duck- Co., ;5 Do G.J. >V S. 11.

' Wackctt V. Itates, I., li I •I'-

ll?; 'ir, L. J. Ch. 321; iovi!-ii;

S. C. 2 H. &• M. 270, lilO. A- t -

sotting asiuu an awani, see >< i. i;

(2) of the Arbitration Act, ls>-'.i



§ 1599. 'I'llO cax'-; wllirll ll;lV(! IH'Im'!! hI' Illi-^Cnll'llliM Mi-uii

<ir iin|iii)j)ric|y of luiiduct on tlir [iftrt nf poi -on- a|i|)ui?iti'il vuiucL

tiiv;ilin' .1 rciit.or till' amount of |iur(lia-('-inoncv, throw

li<,'hl oil the way ill wliicli the Court would rcaiiril like

mi»i'oii«liirt oil I he |i)ut ol' pi'rsoii> more ai'iuratcU'

ili'-c'iilu'il ;i> arliitnitors.'

' Sff h'm',-1/ V. Ilfi.s,, s \'(>. :,().",; „ct. II (1) ..|' tiir A i l,itral ion \. t,

' /.i.hesirr V. M,li,fin, I Uli. N. S. ,^^

ihniisv. /Intilil, •_' «iiir. li;i;; 'J !>(' lia^ iiiKcinliu led liiiiiM'll', t hi- ( 'mii t

'i. 1'. >V .1. '!.(:!. \oti' lIi.'iI, uuiliT may ri'iuciM' liiiii.
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<A.\AI>IA.\ NnTKS.

Sjiiii/ir I'i rjiinmi III! nf Annril.

Ill .\itrriill \. 7'lir I'iiiiikIh Soiilln in li'iiiliiiii/ <'ii., ."»

O.A.K. i;{. it was Iirl<l lliiit till- plaiiitiir was iMitillcil t(»

s|M'cili( iM'froi'iiiaiicc of an award jii\iim liiiri damayics
fill- his land lai^ni l>v tlit- dcft'iiijaiit. ainl il was (|Mt's-

lioiicil wiii'llicr. even if ihc miiii aw aided was so excessive

as Id shew fraiidiih'iii or iiii|n-niiei-iniidiiei (III the part of

I he arliitrator. il WHllhl hea defelire in slleji a |iroeeedillU.

I'rr .Moss r..|.A.: " I'lie j;eneral ride in eijiiiiv was liial

a Itill would lie to eiifor<'e specilie iierforniaiiee of an
aw ui'd wlieri' tile liiiii}; awarded to lie done wassiicli tlial

a <"oiirt of lv|iiiiy woiiM liave coniiielh'd its |ierforniance

/'// sjKcir, if aj^reed to liv tlie Jiarlies iheliisejves. Tlie

parties havin;; aj;reed to act aecordin;; lot he ar'.ii ralor's

direction, liis th-cisioii is taulainoiint to an a;jreenieiit

upon tlie terms lie lavs I'owii, init it does not follow that

ilie Coiir' ca i'lids loan award the

linn wh"« •! II exercises in the case

same lilieral jurisdic

of an ordinary a"ree-

iiieiit of i'efiisiii<i lo comjud specific perfoiiiiaiK n the

^n-oiind of the harshness or iinreasonalilem of tlu>

lernis. In Wuml v. (iriffitli, Isi Swanston 4;>. Lord
llldoii ludd that the olijectioii of iinreasonalileness coukl

Hot lie sustained. Init he seems to have proceeded upon tin;

uroiind that the parties nnist aliide Iiy the decision of the

dmiiestic trilinnal thai they had themselves chosen.

That decision was coiniiiented upon hy j.ord

liisiice Turner in .Mdntls v. Ihnuntl:. 7 l>..M. ^; (1 \m.

\\liile that learned .IiidjU'e was perlia;is |ire]iared to

rree that the arbitrator's jnd^qneiii should final.

\> l.eii it was a fair siiliject of discussion and consideration

uiielher one course or another was the rii;iit one, he in-

liiiiated an oiiinioii that the olijeciioii of iinreasonalile-

ness oiijihl to jirevail wiiere tiie jiid^menr of the arliitra-

;or went tlu' length of destrovinu the rii^lit of one of the
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_

r.iitics, ili<iiiy;li llir piirlii's luxl iicmt iiullinri/.t'd him i.i

(It'ci.lc thai JiM.v iiiic of HiiMii hihl in> ri,Lrlil, Inil oiilv ii;;ri-c.|

thai hf shniild (Iclci'iiiiiic the iiiixh- in which Ihci?- ri^hi

anil iiilcrcsis wmihl lie rc^'iihili'tl. The ;;cricial ilniiiiiic

I takf li> 1m- fslal)iishi'<l li.v tin- cases is. that ihc <'niiii

will mil itIiisc s|iccilic |icrt'nrmaiici' mi ilic ni-Diirid ihiii

the price tixed is iinreasoiialde."

P
5

i
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CHAPTER IX.

( OXTRACTS TO KUKKK TO ARIUTKATlnN.

§ 1600. With rcgiinl to contracts to refer to <-'<>""

1
• •II II -11 • ^''" ""'

iubitritiou, it IS clear that the Court will not entertain euforcc
/. .1 . ... ,. .... theliiiilVir-

aetion-s tor their speeihe periormauce,—a prini iple in mutiM ly.

the first place, it seems, acted upon liy Lord Tliurlow

iu a cft.se of Price v. Wdliinix,^ and which has been

>ince well established." In ouc case Knight Bruce and

Turner L.JJ., upon this amoug.st other grounds, refused

tit compel the specific execution of a Itond to refer to

arl)itration.'

§ 1601. In like manner we have .seen that, where (ontiact

there is a contract to buy at a price to be fixed by [,°ioe u*'

persons to In- named, the Court can neither compel a ''" ''"''•

tlcfendant to name a valuer, nor compel a v;duer ro

value, nor compel the defendant to sell at any other

value.*

§ 1602. There is, however, a case lieforc Leach .i/y)>c v,

\ .v., .somewhat briefiy reported as to its ciicum-tance-,
"

ill which, the vendor refusing to permit the reierees

to come upon the land, the Court compelled him to

permit the valuation.^

' Itcferred to in »> Vts. at p. 818.

On the subject of arbitr.itiim, Htc The
i.aw3 uf England, vol. 1, pp. 437
tt stq.

atrett V. Rigbif, ti Ves. 8i0; p^r
(irant M.U. in Oouilay v. Duke of
--crzcl, Vj Vts. i£;i, Ayui v.

MiickUw, 2 S. & S. 418; iJermis v.

Muxirds, 2 Dr. & War. HO.

' South Wiihs Riiilii-tiy Cy. v.

Wythts, r, De G. M. .V G. 880.

' Wilks V. Daois, :i Mer. 507;

Itarbey v. Whitaker, 4 Drew. 1,54:

I'irkera v. Vkkers, L. 11. 4 Kc^. .")U9

;

sujir'i, §§ 357 et stq.

' Morse v. Merest, Mud. 'M.

See, too, supra, § 1108.
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ROMK CONTRACTS IK rAl!TIC'lI-.\n.

§ 1608. 'I'liDUgli till' Court will tliii- ivi'iiM' .-,!,( (i-

liiiilly ti) I'litnn-f ict'iTi'iiri- til iirl>itr:itinii, ill! iiuijuit-

iililr icfuNal 'it' ii iiliiiiititl" to iniikt' -U' li a it'lireiicc in ;i\

ilix'iititlc liiiii to tlir nil! of tlu' Coiiit, on the iiiincipli

that he who seeks tMUjity mii-t tin cijuiiy. Tliii-,

wht'ie a (hoil \va^ rxtfUlcd which < roatfil n liiit tor

till' amount of a >uIiriior's liills an<l Hllvan<•^^^, the

amount of whiih wa lo lie ^etlltMl l)y arhit ration, and

the arliitrat;>i' <lio(l lieforc the award wa- maile
; in

a >uit >cekinji the reeonveynnee of tin' [»io|ieil \

.

Al(lcr>on \>. held that the imitlaet lioiwcon the paiiii^

wa> eompo-ed of twodi-iiner |ian>,— thi' fir>i adniitiiiiL;

that >onu' halanee wa~ due to the >olieitor, aihl iln

>ceond, a eontraet for a --iieiitic mode of a-eeitainiiiu

that iialanee ; that the lattei' [lait alone had fad.d
;

that tlu foi'm'.'i part remained entire, ami tiiai iln

( 'onrt would not tleerc c a recoiiveyaiiee without ilir

lilaintitr> i(in>eniin_L: to do e;Miily liy having iIp

areoiint- taken hy the Ma-trr.'

§ 1604. By the tth -etion of the Ariiitration A'l.

188'.', every Court ha- power under certain cirt inn-

stance- ro stay proceidiniis inaction- in i-c-])ect of ;iny

matter- a i; reed to iio referred to arliitration. A -imihir

power had heeii uiveii hy the Common Law I'locedar

Act, 1854,-. 11. I'lider thi- enactment order- liavi'

i>een maile which have indirectly the etl'eci of com-

pcllini: the plaintitf -pecifically to [lorform the eoniiu'i

to refer to arl )it rat ion."

ITe.

- Fi>r C;isis uiicKt t'ni^ wctio.'i in

tlic Cimrt of (li.irKery aiul in the

('liaiici'iy llivi-.ii>ii, wt- \S'ill' Hi'iird

V. WatMii, I.. 1!. 14 Eq. .">Ti;; ,S I'li.

173; ritiigy. Jlalv; L. V,. Hi 11^.

-,i;4 . (Si!!, It V. ThiinUi.::. I^ I'. 1','

i;il. uO'.i; Xfwtvii V. Ttnjlur. 1.. K.

!.'!; alM. l.ifi, v. ,'../,,.<..„, In 1 i;. I'.

.".7',», aii.i /.' r„,li,l., 11 Ch. 1>. :»'!

(.liscrclinii c.|' the Court); J'iii' v.

/,'(.Hiv/)-««i, [l*rj] I Cli. »>33 (ixviiv.r

mill ^ttiy of prirct'ediiii:!''! : JJ"rif-v.

Jo»»7.v, [1S1)8] 1 Ch. -114. Sec, t •,

Kitis V. Moon (injiinctii'ii a-str.iiii.:i-

arbit'.KtioiiV ris'.Til 1 ',>. B. 'J">'!: 'i;: 1

/'uffvr V. //iiflihi/s (iiijuncti"!! in .!
>''

I'.t E,i. 14; Law wGaircIt, »Ch. 1'. .f nrliitratiou), 87 L. T. Ti<i

^:t^t^.m
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(HAi'TKi: X.

t'liNTHAl is Nor TO AI'I'I.V lii I'AKI.MMKM.

§ 1605. 'I UK Court ha^ not iiilrciiutntly lioeu

.i-kcil t(» cnt'oni' tlu' >p(M;itir |ii'itoi'iiiaiicc of a roinract

nut to apitly to I'arliaiui'iit. hy luo.iii' of uii injumtioii

iv-traiiiiiiif mhIi npplicution.

§ 1606. It i^ prifcftly dial' ili.'ii ii Court ot Etjiiity

li;i~ power, upon a proper ea»e Keiii;: made out. to

enjoin a porMHi tVom petitiuiiinu I'arliaiiieiit ; tor tlio

(oiirr merely aet> m fn r.--iiiiaiii , i\\\A (|oe> not tlierettue

ill any way iutert'eio witli the [iroeoeilinn, of I'aiiia-

iiieiii :

' Itiit what i> a proper ea>o for thi- interfen'tn-e

ot the Coiiit is a (pie>ti<Jii of con>itleralih' ditHiiiltv.

It ha- even liecii said that it is ditheult to conceive or

iletine what tire the ease> in which it wouhl he proper

\"V tlio Court to exorcise it- undoiihieil power of

re-iiaiiiiu<f auv person from niakiii<j; an imnrouer

^^Klo n(

tiifori'i

-

mi-nt.

C'uuit liii--

jiu I dii'

tioii ill

a pr()[»]

ipr.

ipplicatiou to Parliament.'

j 1607. The mere fact that the intendeil applica-

lioii to I'tirliameiit will ahro^ate exi>tini; rights and

rente new ones can trive no right to such an injune-

lioii; for that would be to re-train Parliamentary

WIliT.'

Court
\vill not

interfere.

iiiterfereuct til ucli ease^ N or wii the ( ourt

' U'linv.Hnini/ Ji(„rll..„ ]\',iUr- 1 Kail. C. i;!i;.

""(•As Co.. -1 11. * .My. -170, is:;: - /,", I,,,iih.it, rl„i(haiu ii„>l llurer

llntthriifi V. Nort/i Stiiffonlshin Hailvny Aniinijeiaenf Acf, L. 1!. "i

!;ni!ii:iii/ Co., -J Maf, & (r. l»o

:

f'h. (171, Ih'J. Sec, t(j<>, .s7,,/.- v,

'U'lrri.^Ctf oitU t'ftrit.'iit: JiHtt'i'ltlf f '". Jutfti/l Mtl fojmitUln iifl"'"<i;f f *".,

V. S'orth Western Itailway Co., '1 K. I,. 1!. '.' Cli. •_';!7.

A- J. 2'j:f. See alsi. Alt.-Ui.ii. v. lluOla-ol' v. Sorth Htof.r.hhirr

.U'tiuhesler and Levis Ituiliray '•„., lUi'ihivii (V., J Miie. ^V H. KM'.
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SOMK toXTnACIH IN I'AKTIClfLAR.

iiitPiien-, even wlu'te for tlic |»rot<'<ti<)ii «>f juivuii'

intti«'-t^ a itintiBct .i(»t to apply t«> pHiliaiin'iit In-

liicii ciittrc ' into, provitlc.l tlic pmty umkiiii; tin

applir.itioii to tln' Ifjrislatiiii' iinv urg(3 it u|)oii -^'roinnl-

of piililii- poli< y, of which I'ailiamt^nt can Jml;^"', laii

a Court of Ki|niiy cHnnot.' Tlii-* Hcotus t<» apply to all

ia-c~ in which thi' appli(;atinii is in Holicitiiig a liill ;

for ill all >*uch ca-i-* grounds of a piiltlic imturc may \>v

urged.

§ 1608. Accofdin^ly, in a cane whoit! the dcfcn-

daiit company contra<-ti!(l with the plaintiff company

not to make anv line connci-ting tln'ir respective rail-

\vay> ixcept one \vhi<'h lia<l been already applied for

liy the <lefendant>, and in consideration of thi- ilie

plaintiffs agreed to -iipport, instead of opposin.^r (,,,

thev had previously done), the application of ili,

defendants for the la>t-mentionetl line, and tlie

plaint itl- performed their part of the contract, and

the defendants' appliiation was succi-sful ; the Cniut

nevertheless refused to restrain the defendants linin

applying to I'arliamcnt in (toutravention of their <>,n-

tract, considering that such an application, if sueccs-ful.

woultl l)e so on puhlic grounds, of which the Court

•ould not judge, iiuil that, if it W. rejected, the

In-each of the contract, if a legal one, might l»e cum-

pensatecl for in damagcs.-

§ 1609. The only case, therefore, in which the

Court would interfere appear- to lie when the applicant

i> acting on private grounds only. " It might well in.'

conceived," .said f.ord llatherley (then Wood V.C.) in

one ca-e, " that where a tenant for life had .stipulate!

that he would not apply for a private .\ct, he might lie

' J.niicasfer ami Cnrlhle railivinj ^vKird of ir(»A-.s I-. 1!. 1^! I'-i- ''

p. V J.

- Lancaster and Carlinl'' lini 'j

•ZK.tii.-lVi. See, too, per liacun
Co. v. North Western AuiVicu,./ '.

V.C. ill Tefjord v. Metrofolitau 2 K. & J. 2y3.

VO. V. ^lOith " tatti'it lidiiUJsiy C\

^*1



niNTKArrs not to .M'PI.V to I'AllI.IAMKNr.

ri -triiiiic'l troin -«i ilniri;.' If u 111:111 lwi<i mini'

;i'i iij^rfK'iiU'iit to liiiv a li"iu-»' or lii'M. ninl utfcrwnriU

fouml the Hj^ri'enn'iit iin-oiiviiiirnt, ,iii<l wi-ln .1 to ;ij»|ily

to I'lirliiiiuent to set it iiMi<I«', timt |HiH.-<ilily niiglit Ix' a

<aMe ill wliich tin- rourt would inti-rft'io, and >.iy tlmt

thin uot Immijk 'I iiii'tt*''" of puhli" policy, tin- man hIiouM

not niukc the ai>pIi<'atioti. "
'

Strilr ». XnrHi ShliOfttlUan Trmni' (,. It. -' t h. -':!>*, h
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< IIAI'TKU M
1 ON lUAi l> in INI>KMMKV

§ 1610. .\t.l;Ki:\lKN IS luf iiii|i-iiiiiil\ , will ilii'i iiikiiij; II.. lurM

tlie form of II I'nvi'iiaiii or nf nii >m < iiiniv rontrini, a|i[irar

'f|IIHlIy to llttliict tin |llll-illct|o|| oltlh <'olllt liy NMIV

«.| -jifi itir rt'lut.' All or mosi of ilu- ri port'il 'ii^ - ,iri'

'•n t'\iinii'<l . oiiiiaii -.

§ 1611. .\ 'onli.hi liv A. I" iii'iiiniiilv 15. a'_Miii'<i iiwii...

jiiiMnciil i- not lirokcn till the |>ii\ iihiiI Iim- Imch iiiM<lt'
:

'i,v'[i,!,'

;iiiil wlirii iiiailc liy M., hf iiii'.'lil, In-forr tin- lii'li'.t"ii-i- [','"''
|,'|.

Ait-i, have rci'ovt'ri'il tlir iiiiiouiit jHiiil l>\ an ac tiou at

Law, and liuvi" olttaint'd in that way all that he iiccdid.

liiii wlirrf tl»o I'oiiiraci liy A. i- lo iiid>innit'\- \i.

luaiii-t all ( laiiii^ and driiiaiiil- ot (
',, ill. ri' i~ n iiriaili -o

-ooii a- ('. iiiaki'-, till' claim, and II. may licir ih, fully

invoki' the aid of a Court of Mi|iiiiv to rompid A. to

satisfy his doiniiiid to ihi iilicf of !».. ami thii.s s|i. r itj.

i-ally to pcrfonn tlir rontrait : and ai . ordiiii.dy, in -ndi

• a-c-. till" Court of ( 'haiKi-iy iiitirtaiiu'd jurisdiction.

?! 1612. In the ca-c of liiim lau'ili v. lliii/i^ the /.an,

|il.iiiitill' a-^ii^iicd crriain >harc- to the defendant, AwAiUy^..'

the defendant covt'iianted with the plaiiititf to in-

di innify him ai^ain^t (.inmiiL;-! other tliiiiL:-) all <le-

iiiaiids in ro-|>ect of the -half- : the pl.iiiititf \vii~

|iros('(;uti'(l for a demand liy the Crown, niid accord-

ingly prayed -pecilie performance, which was grunted.

' ^'1- jH. Kiiidcr>kv \'.l'. ill >V W. 'J.-"! ;

'
'"ir v. J.'ulnrh. .". ].. &

l."ii'li.,i mill Siiutli Wri-tirii jiai/i'iii/ Ail. "M ; Ti'i/lnr V. ywini/. :i IS. ,V .M.

'•'. V. /Iur„j,hr- 1/,
i; \V. 1!. 7H|. .V.'l ; I'ciin v, /'...,, S It. ,t C. U.

• l\'ii)iri,-h V. /.'"har'/si'ii, 1" M. I Virii \^'.<.
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Til'' «1<< rt'<' ••xtfinl" •! ii"f 'Milv t<t fti' < Iniiii iln

,..K-.>ii.'..,l l>iii 1.1 fiiliiri- ili'tiiiiiiiK mill illft'i'l)

Til'' '1<<Tf' ••xti'inl' •! ii"f "iilv t<t fti' < Inliii lit' II

ii'lviitiiTil, lull I'l futUK' 'It'iiiniiil^, unci ilirt'tr<-.l 'In-

Mi't'i, >"ti< - •iiiiifit.i any lii'i'iii h ^liKiil'l lin[t|ii!ii, ;u

ii'l">rt it !•• tln' ('onft. It !« loiu'.'ivcd tliiil U' li i

jii'lumi'iii roiij.l not .iiw Iw pr'uiouti" '-'l u-< ti>;ii.l

fiitiiri' .ni'l ri'jH'af'tl ai ih,'

' S,,- I.I,.,/.! \. IH»,m,i.-le.W\,. I>.
' .l.i.//./-.|.i.^.>/,„M, .*•

1','f ;
llmlhrflhUtit V. Iniilllll Hi lllth I'lnil.Un', 4'. St-n',,, \l •)',

W(l".-n..M '.'././ I/iiiMi '"., 'J- Cli. I». V.'l; III.' (I. I', .\ .I, til. ^.. ,:„

.',(,1. Story, K.|. .lur. t
^',•'1.

1



I Wvhi \\ nmi i;s

1/ ( 11 < till III II I \ I II VI ,

Tin- iliu'-.!- imliiili' .1 iHiiiil.i I 1.) , .i~.s until I
;!,,. Ill, III

• if "•|M'i llji I'irfiillli.Mli ! M 111. Ii ill il » II II I In .11I..I.111I |\ !

I.IU •! ri.llll .1. I i.r .|IIi-« |, .1, I,, I |,r ,v |,|,.||, |,v u JMi h

llli' 1 Ollllili I |M,I\ I..- |ir..M., Il li.ls I,.-.. I, I,., I, III llll|ii>«

-il.l.- I<< I l,f.«ir» .ill i,\ ill, „ mill, I ilii' ,1111 I.I, i'^ v.iiiiiii-

I li.l|>lrl>., ;i|l li.H|i^li iIh^, .iN Ml- i|Uisii,,||, ,,f »i||,

»MlltiM' I.IW .lllij hoi ll<.|r|\ l{l|i ..|j,.||> lil.llili^' I.) Ill,,

It lli((|\ . Sinll 1 ;l>cs ;|> I ,>i||i| i|,.| |„- lijiiii^'lil u illiiii llii-

-' "I I' ;lliy ..I I ill' illlllinl '-.
, h l|,|,.|^ ;|.|i| 111. IV lit\il lllr

|l », lit' liMlkl'll llll- In |.r.l. I .1 illlHj ,. W.il l„. lullllll IIIm|,-|'

I lli> l|lMl|ill'_',

III \l< I <i, hiiii \ . llll ly.,1
. I:: < iiMin'^ < h L'n;;.

tr.i.l .i.i- I'liiric.l iiiiii iiij- ,1 I, .I,,.. .Ill, I III,. iiii,.i,,|,.,|

II ->ii' till lllr f.iilli llll II III' riiliiiil ml,, |„,»v,vvii,||, I, .11,

1

I'lii •iii'l iiiailf iiii|p|iiMiiiiiii» r.iiili |i.iii its. ,|ii-,| Willi

"II f\i'i III illy .lll\ \\ I'll ill u ^l.ll illi; I In- 'i.ilu.iMi .III, I ImI'iiii-

,lll\ lli>|>lli.' .IS III I 111' >.l|f ,11 ,,«, llll ! 1.1
I I \,\

I
||,. I, I,

I-,.

-. iii.ii i\ i-N III llll' ihi ,'itiii'ii iis», 1. 1',, I >|„., ill, |,i'i riiiiii.iiii |.

li|f |ia|-i,l ex i,|,-ll, .' W.l> III. I alnlli' >lll1|i i.'ltl lit

'>i-il'li^li I lf.irl\ llll' hiiiiN ,.|' ill.. I r.iiiN.iii ii.ii. i,i|i_

(|,|-f lii'il|,_' rullinl illlinll:.; llll- |..l|..|-s i.r 111,. Il,

• |t|,l| If^oKC. ,1 ('llllllIK ('tlllll .|lllli;i-. -Ill llll

'Miiiliil li'iisi' ill hiv i.wii li.iii.lw i-ii iii^f. ill,, (•..llll

»,!« -.;|||^|i,.,| lliiil llii^ |.,I|M-|- ,i.llMi||,.,| ill,, h'lliiv i,r 111,.

I' ,iN,- liiii'^aiiicij I'm- atiil ,1 ^|.ii iiii- |i,i ri.i-iii;iii, ,. Ii,i\ji|^r

'"'II ili'ii-ii'tj ill rii.iih ri-\ . ill,' ,|,',r,.,' u.ix ,iniiiii,..| ,,||

.i||M-.l|.

Ill \l< h' ir.ii \. )iihHi>il. \:\ »i|-;i|ir, (h L'.*,!!. ill,.

I'i 'Illill UaS llll' il'Svi r S,>|||,' Ol'.lll.lll,-,' I. Ill, I ;|,|,| ,|v.

-i-iHij hi- iiiii-r,'>i tlii-i-i'iii III ill,' tl.'f.'iiihiiii ill 1^17. ih,,

I illi'l- JIUM-i'ciliy; ill (-Hlisit|i'l';||i,,l| ,,|' Nihil .l-vi^liMli'llI 111

i'l^ Hlf ,111 l-M-l'lltilHi iliiaillsl ill,' |>|;|il||ill
I ill llll'

K-I-III'n Ii:IIIiI< Mill) if llll. I ti'.lii III. .. I 1...
. •. j-

' '111' <|i-rcIMi;lllt II ili'cl ill fi'i' i.f ihi' llll. ,,|- ;| I, -is;,
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rciicwiililt' in |M'riM'liiii v ii

iiHiiM^ii;:i> III' liii«l ii^iiiiis

I ilic llii-n n-iit. In rt'lciisc a

I 111.' i.liiiiitifT oil <illM'r liiinls.

1 rcfiisi'tl tit <l<) fitlicr. l»ut cli'Vi-n years

Is si.lil till' liiiiil tn till- .l.'fcn.lanl at a i-rii

Tlif Depart null

aflefwaft

}ifeally exte

interest at six per eeli

•(liii"; llie smii ••' \vf wliieh llie rent \\<>iilil li

t. 'I'lie liill was fur the disiliai-e

>f the iniirt;;a;ie. Itiit was (lisinissed ami the <leeree uf ilie

C.Mirl Leli.w, .liMiiissiii- the l.ill was allirme.l <>ii appea

•It never eiiii hi he hehl that lhe<lefe1Mlallt was to r< lea>

the ihortiiap', however larp- Ih

the laiul."

e Slim he iiiifihl l>iiy for

Th ,iiei- of lamis over wh i,|i the <iraml Trim

|{aih\av wmi

fur a station

III pa^ •lien .1 to eoMvey a portion theienr

house, upon certain eomlilioiis whit .IVer

as rejeeleil. Aflerwan Is, an a;:reemeiit' was maile will

II le

writ in;

.lieilor of the (iiiilraetors w

ami si'^neil hy the owner

liicli was reiiiiieil lo

ireeinij to convey a

li leu acres ii|m»ii coinlilioii
iliiantity of lami not l" ex

that Ihi- sii-.lioii shoiihl he placeil upon it. Tin (i\\ llrl'

afterwards refiiseil to i

\\i illltl secure |o hllii tin

iiivey unless the colli raciurs

ver the railfoail((' croSSllliiS o

amitrack

parlies oil

liroii-hl an action of ejectnieiil to turn tlie

t ,,f p.rssessioii of the himl so a^^reeil to he con

vevei

rpnii a hill lih'il for tlmt pnrp tlie Court decree

ipecilic performanci )( the ajireeilient to convey III

iniiiiic tiuii to stay the ejeclnieiil. iiotwithsl andii

mil

V' Ihal

the defemlaiil swore thai the comlilioii ii|)oii

a-ireed to convey wa s that the crossiiij;s s

hicii

lioiild

secured to him. ./</(/..sun \ . -II •^Xlljl. .) (Ira Ill's «"h. .VJt.

An action havin heeii iiistiliiled Ity a le^'atee aitaiii-

executors a nil residuary i

illeuiiiii- an expre

leri-st upon h

le\ isees of a testal'ir

II to jtay ill

acv which by the law was not recover
aiireeineiit l>y :i

aide, to which ihe execl

.riven in their favour, lui

ilnrs pleaded and jiid^iiieiil \\;i~

t juili:nieiit -cas recovered liy iIm

residuary le^^alee:

hill list llie exei

hy default, who afterwards fyhd ,

utors. claiming' the specilic i.erforn

aiic d'a iveliant hv the execlll u-s to indemnify a^ain-i

dailii of such leiralee. It w

, . S (iraiil. '-"-'O. that, ilieir o

as held in ('rool.s v. 7'

wu default havin;: i>'

X*^*CLSKa
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till- riiiis«- of iiiil-jMifiit piissiii;; ii;.Miiis| ilit-in rnniuMl m*

;ri-(iiiiiil I'nr iIh' rcsitliiiiry dcvisffs (•iiniiny; iiitn (•(|uiiy for

iiiilciiiiiity.

It WHS lichl ill t'lisi II \. .Iiiiilmi. .% (iriiiit'x *'\\. ItJ".

ill ISdCi. tli;it ilic IJc;;i.sln Arts did nut ii|i|»l.v \i> iiisini-

lllfllls cxrrlllcil Jircx iiilislv In lilt- ;irillll ffiMll lllc ('riiwil.

Where, lilelcfnre. ji loeillee of |;ilii| evetllled :i liniid tii

eiiiivey iiinl, iiflei' I he issiiiii;; of the |iii|>ers, sohl iiiiil coll-

veyetl (he |iri>|iei't.v tn ii ihifil |iiirty. who ii;;iiiii sohl mid

executed ii enuvevjillee to ii |MIIThllser for Villlle. Iiilt

liefore either hild pilid tlie plireliiise money, the liojder

of the hoiid hiniiiy; rejjisiered ilie siiine. tiled iiiid served

it hill for sperilir perfonii:lllee, it Wiis held, thilt neither

vendee wiis in a position to plead a piirehase for value

without not ire. and that the plainlill' was entitled to a

specific iierformaiiee with costs. The jdaintitT's ri^dit

to relief was resisted on two ;iroiiiids, first, hecaiise the

|daintit1"s iinre;;istered contract was fraudulent and
void under the rejjistry laws, as to the defendant, who
claimed under .' 'ds duly registered without any
actual notice of the plaintitl's eipiitalde title; secondly,

liecanse the Court would not take any steps ajiainsi

the defendants who had acipiired the le;j;al estate and
were jjiircliasers for value without notice.

Ill llnlliiiiil v. \hiitn . 1-J ( Irani s ("h. •_".»<;. ii was held

that the only instriiinents executed hefore patent which

can he rejiistered ill the county rej;istrv ollice are such as

create a niortjiaj;e. lien or eiicunilM-ance on tlie land. In

this case A. I»ary:ained wi;h 15., the locati f the Crown,

for the purchase (d' an unpatented lot, free from eiiciini-

liraiices, and ohiained a liond for a deed, and paid IS. the

full consideration. I». afterwards horrowed money on

the security id" the lot from ("., who took out the patent

and conveyed the lot to l>., and received from him

the inortjiap' without notice of A.'s claim. After

the loan had heeii aj^recd to, Imt liefore it was carried

out, A. rejiistered his liond in the re^i'ry ojlice of the

county, where tin- luiid was situate. A > I hy A. aj^ainst

<'. for sjiecitic performance of the contract w;is dismissed

with costs. This case was decided in ISliC. and .Mowat

\'.-('., in dtdiveriii"; Jnd^nnent, said: "The legislature has

i^rrli (ii in ;iiin\V I'f^isil'ai iiiii iii tlie CirUiiiy W liefr tlie

'ffltSIE,-:---'" . »s- ,.\



rso// MIsrHI.I.ANKol S CASFX

liiiiii lies of iiiiv itiNtriMiMMit iin't'tdn;: llic iiiiwl in

law or (Mpiiiv wlicii fxcciili-d after iIm' j.'raiitiii}; of

tin- iialt'iil, anil to '^i\r cllVct to sncli i-ciiisicfcd instrn-

nMMiis as against snl)HtM|in'nt transactions, tlion^li tin-

jtai'tii's clainiinj; iiinlcr thf suhsciiiu-nt tninsartionx had
no nolici' of tin' rcnisttTt'd instrnincnts jmhI dealt in

ij;ih>iaiMe of iheni. ISiil in reirard |o in.sirnnient.s execnt-

ed hefore jialenl, I'ai'liann-nt has expi'esslv rontined

re<;isli'alion in the county re;iis|iT ollice to nntrtf^afies.

encnndtiances ami liens, and I have no power to extend

the ellecl of siicii re;;istrat ion t(» other cases."

In Mii'niiinii v. ('nnrfnrd, '.) (Irant's Cli. I{;57. a parol

com rail was eiueieil into for the sale of one acre of lainl

the consideration for A\hicli was |iaid and the jnirchaser

let into possession of the jirojierty wiiicli he occupied,

improved and liuilt n|»oii. Afterwards, in the same year,

the \endor execnied hy way of security a life lease to

anoiiiei- person of lifty acres incliidin;ii the acre so sold.

This occurred in IS.'S. In istid. a lioiid wasexecuied liy ilie

vendor lo the w ife (d' the piirciiaser for the conxcyam-e of

the acre to her. Ill ISdi;, the lessee for life i-iircha.sed the

."10 ai-res in fee and the coincyaiice lo hiin was duly re-

fiistered. I lie lioixl for the coiivey;iiice id" the acre ne\er

liavin;,' lieeii rciiistered. The purchaser id" the acre Iniv

in^ liied a hill for specilic performance of the jiarol con

tract, the <"oiirr refused this relief, the jiarol contrail

haviiiji liecome merged in the written contract or lioiid.

bur olfered the jdaiiitiH', at the risk of costs, pei-iiiission

to amend liy allejiiii^ the wfitlen contract and to iii\e

further evidem-e to eslahlish direct notice of the lioinl.
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ADDITIONAL NOTE A.

(I5Y THK AUTHOR.

)

Thk Case of ISolton PAinNKRs !•. Lambki;t.

This case, reimrted 'M Cli. I). 20,") (followed by tlie Court of

Apjieal ill In ir Portii;/ui:ti- Cnjijifr Mines, Limidif, Er pnrl>'

Hadiiiaii, 4;") Cli. I). KJl), seems so iiiijKn-tant ami so worthy of

further consideration by auy Court not hound hy it, that I

venture to ofTer a few resjjectful criticisms upon it. In the

case in question an offer was made by the defendant to one

Scratchley, as the niauaj»ing director of the plaintiff company :

Scratchley had no authority to accept tlie offer, but ueverthe-

less accepted the offer; the defendant then witlidrew liis offer;

and after the withdrawal the plaintiffs ratified Scratchley 's

acceptance. It was held that the witlulrawal by the defendant

was inoperative. The decision seems to raise .some difficulties,

both ])ractical and legal. It seems to follow from it that the

intervention of a mere stranger may prevent a person who has

made an ofl'er from wit'ilJrawing that offer until it be .seen

whether the person to whom it is made will ratify it or not,

and consequently places that person in the difficult position of

iieitlier having a contract nor a right to withdraw an ofYer. An
offer made to a principal may be withdrawn : an offer made to

a i)erson who professes to l)e an agent, but is not, cannot l)e

witlidrawn ; so that the person making the ofler is wor.<e off in

tlie latter than the former case. At the time the defendant, in

the ca.se under discussion, withdrew his offer, there was nothing

' See an article liy Profens ;r Floyd K. Mcclicni, intiliiled "A Question of

li.ititiaitum," in the 24tli volume of the American Law Review (1890), at

p. ,"»80. Tbis article appears to liave been written in ignorance of the Bolton

t'drtiieis' caie. but afrrecs in itb conclusions with A'ote A. See, loo, tiic

(.bservatioiiH of (.'bitty J. iu Dibhini: v. Dihhinn, [189(1] 'J Cb. at p. \ibl.
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lint tlieiiPliMii lit' 11 straiij,'er, iinil it sccin-' tlifticiilt t»> suiiiioso

timt tliiit cdiild (l.'privf tho ilcfomlant of liis cmnmoii law ii(,'lii

to withdruw an otlVir lioforo accoptaiu'o. At tliu time ilio

plainl'llH niliKiil tho actiou of tlie stranRcr, an act liad bci'u

(luiio Ipy the tlefundaut in tvxiTiisn of thai lij^hl, and it mt\w<

dithcull to siijipo.xi' that suhsetiiifut ratitiiaiion could di'Ktiwv

the ojit'ration of an act otherwist- valid. In a cusu in wliidi ii

was iinsuccfssfuUy <oiitiMidod tliat 8ull:^e(llllnt ratification of n

noticf to di'tuniiini' a lease cnuld make it j,"HMi, [.uwrencc .(.

said, " Tlie rule of law that omnis ralihtjhiliit nlrotrdhituf, .tv,,

seems oidy applicable to cases where the conduct of the partii'-;

on whom it is to operate, not Ixiinf? referable to any aijreehu'iu,

cannot in the meantime depend on wiietlier there bo a suli-

»'(juent ratification. Hut liere the intermediate acts of tiic

tenant referable to the term of his lease are to bo atfecteil liy

relation." ' And it is apprehended that in a ;,'eDeral way r.iti-

fication is not permitted to avoiil and defeat prior acts validly

done or rights previously vested.

The etlect of the act of tho stranger oti the ntler of the defen-

dant is thusoxplaiuod by the Court. " I think," said Cotton L..I
,

" the proj)er view is that the acceptance by .STatehley did c;on-

stitute a con* ract. subject to its being shown that Scratclil.y

had authority to bind the company." " I>irectly Scratchley, ^n

behalf and in the name of the plaintilfs," said Lojjcs L,.I,

" accepted the defendant's offer, I think there was a contract

made by Scratchley assuming to act for tlie plaintiffs, subject b<

proof liy the plaintilfs that Scratchley had that authority."

These jjassages seem to suggest a new view of the con-

stitution of a contract. For at the moment of Scratchley s

act (his so-called acceptance), it is said that a contract \v;h

constituted, subject, indeed, to .something, but still a contract.

Now, at that moment, the plaintiffs, to whom the oiler \va-<

made, hail e.vcrcised no will, and given no ct.nsent to the pi--

posal ; .so tliat if a contract was then made it was constitnti.l

without the will of one of the contracting.' parties, and al \\w

will of a stranger.

Rut the contract .so constituted was subject to its being sli.iwn

that Scratchiey had authority to bind the plaintiffs :
i.e., as 1

understand, that the contract was subject to a condition: ila

cniHlition cannot be the proof that Scratchley was authorized .it

the moment of his .so-called acceptance ; for in the case before

' Uijht A. Fhlfr v. Cuthell, 5 Kiist, \U'.l
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tlio Couii iliiit was not tlio case, ami theivforo in'Vu-r could !><!

inoved. Tlio coiiilition ciiniiot liu a conditioa iirecoileiit, t'or

then then; wouM have lioen U'> cDiilrrtct ; it must tliiTi'toiv \>v

11 condition -oilm'ijuont, and a condition subHcijucnt oinnoi

niukc t,'ood that to which it is appended, hut may avoicj it. It

i-t apprehended, therefore, that the r.;al meaiiin,' of the learned

.Iiidj,'et< was that the contract would lie avoided if it wert? not

-iiown within a reuionahle time that Scratchley's act had heen

ratified. So that the contract was continu,'ent upon a suhsequent

expression of will of one of the coutractin;,' jiartics, and existed

as a contract l>efore that will was exercised or expressed.

If the principle of this i;aso should evoi me hofore a Court

not hound hy it, it may he worthy of consideration whether it

should not receive further discussion.





ADDITIONAL NOTE B.'

(BY THK AUTHOR.)

•8.)

Fkeni II Law of SpEfiFH; Pkjiformanck.

The jxiciiliarly Eiif,'li.sh chaiacter of the jiiristliction in sin^citio

imt'onnnnco has boim adverted to ahovo (§ 5). Tlie following

t'lirilier informatioij with rej,'ard to the French law may not hv

uninterestinj,'.

The following,' clauses of the Code Civil l)ear upon the point :—

" 1142. Toute oMigation do faire ou de no pas faire se risout

til domniii^'os et iuterets, en caa d'inexecutiou de la pan du
ilcliiteur."

• 114:i. Neannioins le creaneior a le droit do demander, <iuo

ce nui aurait et^ fait par contravention a I'enf^agemeut soit

ilt'lriiit
; et il pent se faire autoriser a le detruire aux depens du

ilebiteur, sans prejudice des domniat,'es et interots, .s'il y a 'leii.

"1144. Le creaneior jKjut aussi, en cas d'inoxecution, etrc

autorise a fairo executor lui-meuie I'ohligation aux d^pena d-i

dt'biteur."

Tlnouph the kindness of Professor Holland, of Oxford, I

have received the following note explanatory of the subject

fioui M. Renault, Advocate &vA Professor of I.aw at Paris :—
" 1.0 debitour peut-il etre teiiu a une execution en nature

(specific perfonnance), ou pout-il etre seuleniont conduinne a
des donimages-interets ?

"Les principes sont pos^s dans les articles 1143, 114;3, et

1144, du Code CiviL Ces trois articles doivent etre combines,

' lu connection with the Bubjcct-m.-itter of this note, see au article by
.'::. M. nnoiuoii Amos uu "bpecific i'erioriiiaiice in French Law.'' in 17 Law
(Quarterly Review, 372, and the observations uf " E. «." in 8 Law Quarterly
Kiview, 252. W. I). R.

P- 3 E
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et il en r6»uUo uno (l.Kilrine <ii'i insiil Atro re^umi" «Im k mum.

Ruivaiite ;-

"Li fonnul.' .1.- run. 1142 .'hI tr-.p g..ti6ri»l.'
:
p« n .-m

|

tome ol.li','Btioi. .!« fain' "» •>« «" !«' ''»'''' '!"» «" i'""

ii^ccHdttin'tiient on iloinmap's.iiit^ivt.s.c'eHtiello.lont IVx.H-titi

.'irw'live oat iini«mHil.lc pur vol.- dti contniintf, iMirw (nu-
<•.•

exfeution furc6t^ m- iwurrait i-trti obtonue *ius iMirli-r alUiiit.

l;i lil«il6 iiiaivi.lm-U.- <iii .li'l>itpur, s«ih «xei^er ime i.iv^si

luatAriflle siir m \H-miui\i'. Aiiwi uu u< Una u proiuis ..

iIircct.iur<lo chanter sur mm UioAtri', "ii. uu coiitrairo, .!• lu-
i

l.or.iltro >4ur une sooiu- rival.- ; nil lofiis.- .U* U-nir sos oi.gu:,'iMn.ii

If crt'auci.-r ne poiirrait nbU'iiir I'ext'cution eir.-ctivc sans .

autorisc- a. excrcer snr la iwrsoniu! .U" son .l^lnU-ur <le» viol.ii

physifiues pour I'aini'ntT do fonr sur son ih^atro, on )..

ricartei dn tlieatn- rival. Coh violonceH.celte coutniiuto vhysi.

dont h'8 rtisuUats nt- jwurraieul etn; quo iort iini.arfaits, »•

contrairt's a Tesprit et au loxte dv touto notro W«i8lati<.n,ft i

dans ces cas-la (lue Toldi^ation se resoul nooessairenaMit

doinnianiR-iutert'ts.

" Un proiirietaiio a proniis a s.m voisin .labattre iles ail

qn'il a sur s<in iiropre terrain, ft qui font ol.sUcleala yue d.

voisin. Si, se repentant do ct'tte protnesse, et diHjxwe a fairr

l,'ran<is sacrifices d'ar^ent lH)ur coiiHerver ses arbifs, lo deliit

refuse d'executer son oldij^ation, le creancier p<nirra ne p;i>

contenter des douiinai^nM-int.'n-t.s ; il obtieudra I'autorisal

d'entrer sur le fond de son debiteur, et de fairo abattiv

arbres.

" Pour les details, voir le Uepertoire de Dalloz, :5:V'" vulu

an mot Obli:jatlo,i. § 702 ft snivant. Pothier, Traite

Obli;^ations, X" 140 et suivant.

"

Sir Krederick Pollock has favoured me with u note on i

subject, in which he exprcHses his belief that M. IJenaidt

jiot dealt with the entire subject, and has coutined his atlcnl

to the obliyatiun " de fairs on de ne piis faire," and omitte.l

consider tlie obligation " de donner," which would in
]

correspond to our doctrine of specific performance.

Professor Holland has also reconsidered the subject in a i

to the 5th edition of his work on .TnrisprTidence,! and

' Ste pp. 322, 323 of tl.c lltli editiou of the work (HollamlV I'.Kmei;

Jurisprudence).
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ADKITIONAL NOTK II.

romluiioni Umii to oniiili(i»(izi5 the ilistitietion in thit n>H|MM i

iiotwitm tliti lawit of llui twu countriim.

It in Iwyouil my ohjoot luul my knowleilj^e to attunipt an

• xart cnm|Mri.^nn of tlie Knj?UHli law with timt of iJonn! or

Ilf Franco, or to aMccrtiiin how fur the latter may hnvi! approxi-

iimtwl to tbn principles uf our hliiuity Jiirimlietion in MiMcilu'

lierfornmnce. Iliil it would iip|H)ur us if tho Frunch law wu-*

still lirniteil by that temlornoss for the liberty of the subjeet

whii'h the olil ('omutiiu Law juil^o)* itr^ud as au itiijectiou t'l

the Ciiuneery jurisdietion which niij^ht enil in imprisonment.

(See the ciwo of liroiwi;/! v. Oiiininih. referreil to in the next

aililitionnl notR.)
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ADDITIONAL NOTK ('.

(IJV TIIK AlTUOi:)

I'.VHKM lLLL>rUATIVK I'K |||K K.VULY JlKl.^Dli tl'N uK

('HANCKUV IN SlK< UH I'K.ltmiiMAM »:.

(i) l.'K MAKI' il. W/lit'T V. J/iichi/iiil'ii CJ I'illfinlur n( I'lD-

(efiliii;;H 111 I'luuiciiy, 2). Tin' iiliiiiilitl" avi-iri'"! uii u^rwiiu'ii!

liftwtHMi the i»luiiitiir ami tli-tuii'laul that tliu ilnfiMulaiit sh'Piihl

-rani In tliu phiiutitl' lliu roveiHinu •>!' ctitain lamb; that the

(k-reiiilaiit lent to tlio plaiiitill' the ile«!<in t" cniihltj him In ohlaiii

ailvko iw t" till' lunvcyamu: that the phuiitill" iiiiiio to IrfMnloii

lor sui'h ailvicf ami iucmrfil »'x|H;nsf?t, ami thcu tlio tlofcmlttiil

n-tuswl t') convey, and the jfluiulilV ucLi)rdinj,'ly souj^ht the

t'hameUor's aul, uUegiii;,' that a» he hail nosjieiialty ur writiu;,'

i.tthe coveiiaat he tuiild m)t sue at Coiiiimm L:iw. Ue a.iketl

t'.ii- judjjineiit accoidinj,' l<» that which loyalty, K'*"'' iiMi, mid

loiiscience demanded iti all partM lor the love of (Jtnl ami in the

work of Charity, it has heen 9HK;;esleil » that the relief s..ut,du

was not specitif |>«.'rfortuance of the eoveuaut or coutniet, hut

repayment of the iilaintilfs exitenses. I'.ut it may Ije dimhted

whether the jilaintilf did not seek a wider relief. Whether he

ohtaiueil any or what relief doeH not apiwar.

(ii) Henry VI. (no year). John Johihs, wJulin P./i<7.// «»/

irm. Pitukij el Calendar, 3.".) i.s a .suit on a contract entered

into l)ctween Wm. Tciieley and the plaintitf for the sale of ;i

hou3« and garden iit I5erkham|«tead, <»f which Juhn I'eneley

wii.s feotfee to the use id" Wm. I'eneley, in which the plaintilf

alleged that the jiurcha.su-money had been partly paid.

(iiij Henry Vl. (,no year).—iVriy v. Martin •md lUanm-

' By Prof. Amis in " llip lirwii Kag," Vol. 1. N\'. 1, l>.
-•', puWi*lie.l at

lioi>ton, Mmk.
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' l' ('itli)tiiliir. 4tK \ vi'iy niluiltu rftw I" ./»«. ^.' x l^rnfU'i. Idii

III lhi« ' ijiw till' ••iili* Wilt iif ii tiianiii, mill ili« tiiiin fi>r riiiii|i|i

titiii u tlu' |>liii'n HxihI. vii!. . till' |NirHh rhuioh. Ititil jw^wil, ml
tin liiN'il liiiil Ih'I'Ii t'XMlllti'il.

(IV) 27tll llt'lllV V - h>ld Hi IIIfi V IkHn, Killlinnli F>lh, It

•I, 11/ Jii/iii Ihiiiv '1 < alKiulai'. 'it\) wn-« n miil l»r»iiijjht to 'i'iii|..i

the ill |i'tt'l(klll>t ''I lllllkiutll l<ntitU< to till) pluiMtiir III ri'Vrlilull <i

aicoiil.un'i' With It |iiir<'hii]«i' mi wliirli tin' |iliiiiitiir iilli't,'ii| ili.i!

Ill- liii'l p'i'l llu' |iiiir|iitiH.!-iii>>ti<'\ . A ilr-'hi' W.I.I 111. nil-.

'v) Vi!iir Itiii.k, sti, K.Uv. IV II. |.l. \ It TIm- il.'r.Mi.i nii

tiiul |i|i>tllin<(t till' |>l.illitlir i" r jiili„i to ilKli'iilliltv liilil in I'!

iiri'iiputiiiti lit' till- il<sft'iiiliiiii '» l«>ni<tiri', lit |ii<H'iiir tm tlir ^Iffi'ti'

limit . till- ilufitiiilmit iiiuile ilftuult. niul tlK-ivii|><>ii ttu- |>liiiiiiit

iumI nut -t '•ul)|i<rllil ill < luiiiiiTV'- tifiiiii-y, wliii a|i|itMi»'il l.i

thi' ili't't'iiLiiit, iHiHtiil vmicMid iiliji'i tiniH, it.i iliiti liv riM^oii nl ih.

{)li!ili^i' lit I'itilli tilt! liriiciviliti); uiijflit to IiiIM; Imtii in llu; Ciinii

('liii-»tmii, mill Hot in (.'htuictiy, uiul tltitl it wan lln' |.!uiutill

H\Mi fully tli.il till' |iriiiiiiM>- wii* not in a ilci"! on v\liirli ,11

ill lion at law !ui;jlit tiuvo Im><-ii iniiintuini'il. ISut llii! I 'limiiclhi

uveiriiiiil 111! tlii'ii' otijirtioiH, ami Muiil that tin- jilaintiir ihoiil.i

hiivc n'li;'f in t liuiici'iy. (Ifniify, in tlif (oiii>!t< of tin- iiiv'n

iiieut, ailinittL>il that if 1 |irotni.ii! you to Imihl yuti a hoiisi' oi

111 niaki' oviT a I10111C to yon (</(/ai/< >( v<iii\ nn mutKon), nnil

break the iiionii.'<i', you "iliall lm\u n-nii'dy by .siiIijni nil.' Th'

owo in intiiri'Htinx' an .showinj; tiie c'onniiciu.n of tin; juiiitliriu.i

in siMTilii- iHTfoinimiit! with tins oj.l jnri.Hiiii lion of ilif Kir|i-i

n-iticnl Courts in imm'h of Ln.iin tiil.i.

(vi) Vi!.ii Hook. -Mst lli-niv VII. \\, [il. .0. In this, a-,

FiiwiK C.J., in ilisiuj^.^iinj,' tin- cxH'iit of tin- action mi the 'a-.

oliservoil, that if ono iNWoairi.^ with me that I .shall liivr hi.t l.iii'

to nil' ami my heirs for -JO/., ami that In- will makf tin- i'.>*t;i:i

ovn to nif, .iml I pay llu; 201., l.nt hi' will not muKi' i.vur tin

I'st.ite to ni'' ari'iinlin- to thf fovunant, I may havi' .m a' iion

on ill. ( asi; anil am not lioiiiiil to huc out a .siiliiiu iia.

(vii) I Kilw VI. «'(iiiin:it"it V. //(o/iyy/ury, Tothill, It.

(viii> 11 \' IJ Kh/. l>oj>. V. .l/i(v„i, Tuihill, ;•>.

(i.\) 12 Kli/. Ih'iuiirfo,;! V. Iliilt'1,1, Tutliill, til.'.

-x) 2.") Kli/., f'riith'r v. /1. 11/,., I, Toihill, :i.

(\i) 2'.* Kli/. A'//"/ V. /:u)/,lni> (ilif I'lai'liii; of tin; llijii

l_uuii ••: t !M::i;;ry, i';,j, [;. i_" ;;

' lliin l», I Ih'Iii'M', .1 tiiir 'tati'iaent i>|' tlio i.:im', l.ut 111 |miiil> I Uri >'
1 ;(

uiicirtaiutv.
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Al)l>moN\L NOTK T.

uun 7th .».»....- I. n,:<h„.,.ton V. 7"Ar,. Am.., '.-, r.-il..n. I.

I, i.lu by 111'- i.i'l«''-' *«lvii:«'.

(„v) lUli.l.uii.« I. H"t^<y /A,,,,,/, T-iliiU, »•

,., (..n.Ut.Ml,. /•„,., vA7^M/.."''. T"'l"ll. »•

„,;„„,.„ ,„...* .;...«...«, in th- <'..uit or u... M-u.iu.. ..f \\..i«*

,„ .,.. •xe.uliiijr i» U"M«' «.-.-r.li..« to ».i. l..ii-:.in, >u..l In..- tli.-

,,,,„,;„..,., „r,h..,,U.nliir. ...unwl .t ui.,--.uH t., Ims.-lM...,. u su.l

r„r ^i.'. 111.' |--rl..rii..iiic.., un-l not to r.-.-v.-r .Uniau.-. un.l tl.i^

I,.. ...I.l-I. .^ u.UftUv .lorn- in • Uan.viy. TlKT.u,...n tl- t.-'-

,la.,t m..v.-l r..r M'"'l''t"lion un.l oUtmn.-.l it. O-k-, |.o.U.Mk'.v

,,„1 |luu;;l.lo» ..iv.nK lU. Clmn.-ry ....^^la noi i- -lo ^o, I-.

,h..„ to vvlmt i.ur, ir.. the .ul.otu on tl.o .a*., un.l .
ovnu..

,.n,l Cok., ...I.UmI faui tins wonl.l huI.v.H tl,. ,Mi.r.Hl ..I .lu-

,,.x..nuni..r. who un.KrHan.U ihnl it i- >il !"' ''l" '"•" "'""•' '"

1 ... til. .lan..«o^ or to n..k« tho \nxsv. UuMwk,' oL-rv.-l

that if a <Wm'. w.ih n..i.lc lor th« .-x.-. ution of th-' l".i'*o, an.l 1..'

,l..t „„t .ho*- I., fxerntr It, th«r.! w.-uhl Ik.- tlM-r n-mtMly

tlu,u nn,.r. nn-nt. s„ ...nnplet.. w«. ll.o unu.mn.ly nl f.-lmx

l,.,hc Court, that Scrj-anl ICurriMh-. ,,hiint.!l - ..uns^l. .uul

,1,., the mn he look .n tlu- nu.tl.-r ««- ..:,'uin.t hi. .onsci.'n.v.

It muy l.« aa.k-l that the KUh voluin.- ..f the imMnal ol

1,.. S..hl..n S<Hielv. intiluKa. Sohn t «"i.h.-. m Chan-ry

.nuMins (see osiK-'iaUy yy. xxxv xxxvi) partirular^ ot s..v,„l

,„„.,v.iin..' .as.-H illu«tralive of the early ,iuris.li.tn.n in .s,-,rifu:

,,„„„„n,ince. So.ne of them. alM--ar to he iniv.'.l cases of H,H.cih..

,„.,|uunan.v.in.l trust,. ,r s,Hriti.- ,«..f....ui.nce ,in.l l.uu.l. I hey

uv w.ifthv of attention.

7'.M
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ADANDONMF.NT,
delay aiiioiintiiig to, "jiiU.

evidence of, !>(H.

of contract, r.02, .504.

of riglit to rescind, .lOS, 50.'t.

,t)i</ «<•< ItKstissioN ; Waivek.

.VBATEMENT,
mode of calculation of, 623.

purchase-money, from, aW, 606, 616, 622, 62."..

purchaser's right to enforce contract with, 2;!>s, ()21.

rent, of, 38.'), 506, .508, 618, 623 n.

road not " nia<le up," for, 62!J.

specific performance with, .H8.5, 616.

refused, 621, (.22, 02.'., ttU.

And «<(• Compensation.

AllSTR.UT O'^ TITLE.
condition for delivery of, 529, r>84, .ISO n., 591, 6'.t0.

delay in delivering, 535, 686.

deliverable " immediately," .5.H4 n.

effect of delay in delivery of, 585, 686.

examination of, after tinie for completion, .'i4t').

perfect. '-.91, rm, 661, 672 n.

retaining, without mtvking objections, 658.

TIME (.q.v.) for delivery of, .529, 584. 535 n.

\erification of, 672, 673.

when complete, 670. 672.

ACCEPTAKCE.
acts, by, 149 n., 151.

agent of proposer, communicated to, 152.

ambiguous, 141.

communicated, must be, 140, 145.

complete, 262, 263, 281.

conditional, 141. 261, 262.

completing contract, 139.

I
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A( CEPTAXCE -c«H/mM,Y/.

delay, without, 140. 146.

eHaenliaU of, 140.

exprcHMioii of hoiie, witli, 14 1.

formal contract, referring to, 142. 144. '261, •2«Vi.

goods, ot, 292, 298.

iDdulgeuoc, granting, 144.

iimtitution of action, liy, 150.

marriage, evidenced by, 151, 15H.

nivist be by the party to whom oH'cr is mii<lt', lUtt ii.

new tvnu, introducing, 142, 148, luO.

what in not, iu an, 144.

nugatory variation, with, 144.

of highcHt tender, 1J19 n.

parol, 150, 151.

plain, 140.

poRting letter, by, 14.<, 146, 152.

promise or rki'kkskntation (j.i-.), by acting on, 152.

receipt of letter of, 152.

RKTRACTATioN (q.v.) before, 147, 14N.

simple. 141, 262.

Hubject to title being approved by bolicitors, 143, 259 n.

tender of, 149.

time of, 151.

TITLK (q.v.), of, 451, .'.40, .160. 648, 649.

unauthorized, by a stranger, 149, 7H1.

imconditiunal, 140, 142.

une<iuivocal, 140.

witliout variance from offer, 140.

written, 150.

And tic Propohal.

ACCIDENTAL IN.IURY,

loBs rcbulting from, 677.

ACCOMMODATION WOK ;:b.

contract relating to. 49.

ACCOLNTS,
adjiiKtmiiit iH'tween vendor and purchaser, 5(10.

decree for. 4.")6.

rents ami profits, of. "ifil.

acquiksci:n( K,

br'.'iich of lovi'Mant, in, '^l.

Oorporittioii. i>y, 249.

in .iiriani'i' .. ..m prescribed mo<le ot .cnewal, '212.

in vendor's proceedings (or aocjuiring estate. ()66.

not amounting to waiver, 659.

iintic"^ of r<-fusiil to perform, in, 542.

pajnients and possession not amounting to. .)45.

[Ksssession of stranger, iu, HOI.
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o.'<i i' i'lj.

ACBLAOi:,
ubatumrut for dclicifiicy of, refuscU, OOH, 0'i"f.

proportioned to, O'iii.

ouuliuoii luinUikc au to, iMU.

comptnoation uftcr conveyance for dedeieucy of, O'iO.

ACT *)V BANKllUr'K Y, 442, 400. .Sc- Uankkcktcy.

ACT OF CJOl),

iiltfrmitivc rendered impossible by, 4'.t."..

iltlay ariBiiig from, OUT.

ri-«ttoratiou precluded by, 309.

ACT Ol' rAULlA.MKNT,
vendor allowed time to obtain, 004.

.\CT10N,

for speeltic i>erfonnunoe, proceedings in,

of deceit, .TiO.

of review, 0J7.

on the case, 10.

s()ecial case stated in, '<">.'l.

transfer of, ;j51, j.j'2.

ACTUi;,

contract by, 410, 41H.

ACTS IN CONTUAVENTION OV THE CO.NTliACT,

a ground of defence, 473 it tiq.

evidence of agreement to resciuu, 473.

forfeiture, which would have worlicd, 473 •( »(</.

gross and wilful, 474.

LKASK (7.f.), under contract for, 474. Aitd stc CovtNA.sr.

notice of intention to resell, 479.

railway company, by, 4S0.

repair, in respect ot covenants to, 47.'i.

small breaches of good faitli, 4S0.

waste, 474.

.VCTS or UWNEKSHIP,
acceptance of title worked by, 0J7.

iillecti-ig vendor's lien, 007.

lH.fore or after knowledge of objection to title, Cw, 007.

I'AVMEST INTO CouKT {q.v.) ou the grouud of, 007, (00.

receiver, justifying order for, 607.

waiver of objections worked by, 007, OOS.

ACTS OF I'AUT-rEUFOUMAN'CE, 291. i(.t I'AUiiKKKuuMA.vct.

AUMINISTlt.lTOll,

iliirantr ininorit'it'., 441 n.

ADMISSION,
assumed, unless denial express, '2>S0.

I'ontract, of, 207, 2H1, 2S4, 2S0. 1:
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M)MlSsU)S—co„ti,iio,l.

ilfatli of party afU-r uiuking, iWrt.

exic'utuiN, l)_> , '2H«3.

IhimI coiitriKt, of, 'iHi, ;ll;l.

plt'iiiiinjjH, in. 'im, 'iH.'i, aia, 0.'>4.

|iurohu8t>r. by, JM.').

till.', of, O.VJ.

MUilor, li\, 'IHo.

ADorrioN,
of contrint In tliinl piirtN. ItiO.

ADVKlisK CLAIMANT,
Lroiiglit into litigiitioii. H'>. 8", U"i.

ADVOWSdN.
comiJcnsatioii Oii sale of. a.')4. 427 ii., ()17. fi-''.

contract for sale of, .'t,'i4, 427 ii.

injuuotioii ill connection with bulc of, SOU.

AFFIDAVIT,
n^ay satisfy Statute of Frauils, 257, 263.

uniler reference of title, 6tt0.

AGKNtY. 12.'; cf x-q.

cases of. an exceiition from general rule re8i)ectiMg jiartie^, 1>2.

contracts of, 54.

iliiect evidence of, 269.

fact, a question of, 274.

inference of, 269.

ratification in place of, 270.

RKPRKSKSTATroN [q.v.) .)f. 270.

unauthori/ed, 27U, 273,

AGENT,
api)caring on face of contract as principal. 12.'i. 12U.

appointed to negotiate, 2:36.

AUiTioSKKit (</.r.), 130, 131. 271, 272.

authority of, 126, 268, 272.

authorized to sign contract, 272.

breach of .luty by, 208.

claiming to have eontracteil for his own benefit. 127.

clerk of, 272.

comiuunicution of acceptance to. l')2.

contracting as such, 12"i.

contracts by, 12.').

Crown, for the, 127.

director, 128, 249, 327.

estate agent, 262, 268 n.

exceeding authority, 260.

fnr prnprtt:jng p^.rty, \^.'l.

FRACD (q.v.) by, 360.

house agent, 268 n.

^:Ji^i
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AOKST -ronliiiU'il.

iiiCMlMihIt! of fonlriictiii^, IM.

isi'Ai'Acrrv i'l-r.) of. to pcrfonn ooiilrai t, r2".>.

intcreHt in the i>rv)|>crt,v, claiming. 1:M>-

MiinKriiKsuNTATios (i/.r.) b.v, iJ27, !)'2'.».

to, !J4.'..

inoile of iippoiutirifnt of, '269.

IH-rKonul (|ualitii'N relieil on. whtre, lui.

power of uttomey, ftppointoil by, '274.

lUTiKU'ATloN (//.c.) of contract of, '24'J, '270.

rt'ccipt of Ht'oret conanUhion •>y, '20H u.

rtcnubtfil to tinil piirchaHcr, '2*W.

revocation of authority of, by lUath of princiiml. 274.

jirovetl by parol, 274.

signature by, '204, '2tW.

soLiclToit ('/.I'.), 1.31, '27;t.

Btakeholdcr of ilt'l)0»it, 1!K), llll.

Kueil with principal, 1'27.

without principal, 1'29.

huing as principil, W, 103, 104, 125, 128.

at Connnon Law without principal, 12h.

in Chancery, 12H.

telegraph clerk, 264, '274.

to sell real eHtate, 269.

unRKsiRnable. where contract is, 126, 127.

unauthorizeil, 270.

unnamed principal, of, r26, 1'27.

when, and when not, a proi)er party to action. ',t2, 10:t. 104, 12.-

127, 1'29, laO, 1!11.

if

.XUBKKMHNT,
detiaitiouH of, 1, 2. ,l!!'f ».( CoNTHVl r.

ALLOW.\NCK,
contmct to pay, 2:12.

ALTKUNATIVi:,
clanns, H9, r.lH, 713.

contract, 73, 76, 77. 283, 4'24, 494, ti3s.

form not conclusive. 74.

impossibility of one, 494 rt srq.

one, prevented by obligee, 498.

by stranger, 498.

propo>tals, 1,")1.

relief, 56, 211, 518.

remedy, 33, 297, 306, 518.

AMALGAMATION,
companies, its efl'ect on contracts of,

contract for, 414.

results of, 494 n.

111. 112, 494. ,".10.
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AMBIOUITY.
cuKuiTiii.VH or MALK iq.v.) or partlculan, in. r>MH.

latent. Ill writuig lucd for rcctiflcHtion of dfetl, Mi

AMENDMF.XT, !J6, iU7.

ANCIENT LAWS.
aH to contmcts, 4 n.

ANNUITANT.
.Uatli of, 327. 44H, 4M, 4.-0.

ANNITTY.
clinvKfil on pxppctancv, "•'17.

contract for. 107, 810. MSW. 4.'.ti.

contract to sell for, 4011, 4ri4.

payable out of diviilendH of Htock. !»'.

Bale of. aftor death of aimiiitant. 44h.

sold with reversion, 2'Jh.

ATOSTOLICAL C'ONSTITLTIONS, 9.

Al'l'IlENTlCK,

contract to hv, M, I'M.

contract to teach, 102.

Al'l'ROritlATION,

of ({oihIh. 171.

of pnrchaHe-uwnev, tWl. ml, (>«7. OSS. 098. Aifl ««
.
Inikkk^i.

Al'i'ItOVAL,

of draft, not a contnict. 2."i9.

of title, contract Kiihjcct to. 2.'>9 ii.

AUHITltATION,
contracts to refer to, 773, 774.

inequitable refusal of plaintitY to refer to, 774.

injunction in cases of. 774 n.

proviHions of Arbitration Act, 1HH9...774.

under Lands Claiwes Act as to purcliase-money. 64. 712.

AlllJITRATION ACT. 1889... 117, 767 n,. 770 u., 771 n., 774.

not ai>l>licabli- to vahiers, 177.

AUlUTliATOH,
useertainiuent of eomiiensation b\ , tJ4.

award in excesK of authority of. 769, 770.

distinguished from valuer. 177.

misconduct of. 200, 771 n.

price to be fixed l)y, 17M.

rent referred to, 200.

AliTICLES OF ASSOCLVTION,
how far a contract. liW. 26H.

siiiiiatures afhxed to. 2>i7.

ASSENT.
to rescission. 50:t.
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ASSUiN.
cutiiioi by notice prevent conipletlou with hlh axsiniior, 111.

t'nfurcemeut of oontract liy, lOi), 111.

intended Irnwc, of, 106.

notice of previoiu contract, with. ll'J.

(if contnvct l).v way of luortRARc, KM.

rfCo^niM'd hh tenant. KM),

vohnit«'»T, 112.

ASSrUNKK,
BANKUl'Mi V ((/.'.), in. -uin(,', 10.'). lOH.

in insolvency, coiitnut foi- Ihimc cf.forccd iiKain-t. IM ii.

h'liKf t<i. 10:1 n.

ASSKiNMKNT.
action, of, o'll.

agri-i intiit iiniounting to, 29.

nina1(;HniHtioM of conipaiiicH. iiiion. 111. IVl.

Iiy way of niort|;aKc. KM.

contract, of, 10.'l it nq.

exceptions from general rvile as to. 104.

K.XPK<TAN<Y (i/.f.), of. 110.

family arrangement, wluic, lOM.

general rule ax to, KCI.

illegal. 100.

imposing increased liability uiKin one i>arty. lO-'i.

MlsKK.PHKshM.'kTloN (r/.c.i. of contnvct atVected by, .ill.

otler, of. 111.

(K'rsonal contracts, of, 104 <l mi].

pretended rights or titles, of, lO".*.

proiHirty, of the, 112.

provision against, where, lOM.

waived. KW.

public iiolii'v. contrary to. 111.

right at the time undisputed, of. lid.

to bring action, of, 110.

M-t-otY. where there is, 10»).

statutory powers, of. 111.

voluntary. 112.

ASSICiNOH.

completion of contract with. 111.

insolvent, 103.

when a party, 10:}.

ASSISTANCK.
writ of, '>H4.

ATTACHMENT,
against person of married woman.

application for, !>'>.

enforcement of order by, 57a.

.««.
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ATTOUNKYS HISINKSS,
c-ontruct for tale of, 44.

AUCTION,
iliity. Mm.

Mill' )>>', iM'fore IX MattUr, 3M4.

iiiuilc(|Uftcy iif pricf oil, '2'24, <W0.

oriliiuiry, 'J?!, '278 n., 'JH4, r^l.

AUtTlONKKU.
uKPtil u( vendor Hiid of |>urchaiter at auction, llil, 'iTl.

uutliurity uf, liK) n., 272.

ruiiiiot binil purchaHcr liy NtgninK utPinorikmiuni u wrik attir >ul<

•272.

clerk of, how far purcha>t(ir'ii aKcnt, 272, 27i).

confirming contract " on bi-half of the vcmlor," 174.

contract to employ, not t-nforcetl, 54.

co-pUintifT with vendor, IHl.

dv|)aHit, hiH rightM and liubilitivii in ri-iipect of, lyu, IMl, 713.

entry of contract in Ixjok, 272, 278 n., 270.

interplead! nK. l-'l.

niiiitiike of, U77.

party, when made a, IBO, liU, 7l:t.

receipt of, wt up aH u cuntruct, 1H2.

right to Bue for deponit, 130.

Helling liy private contract, 271.

Kolicitor for vendor, 181.

stakeholder, 180.

HubHtitute, may uot appoint, 27'2.

tiiking purcliawer's I () V, 180 ii.

Verbal correction by, 633.

AUTUOU,
contract by, to complete work, 102.

with publisher, 10'>.

Al'THORITY,
excess of, 289, 769.

of counitel. 764.

of entate agents and hoURe agents, 262, 26M ii.

of solicitor, 766 n.

to sell, 269.

AWAIll),

abaudonmeat of a term of the submission, 7U>^.

alternative directions, giving, 49,'>.

defect in, owing to di fondant, 770.

defective or exce8si\i . 770.

exceeding arbitrator's authority, 709.

fosindc:! on •.-.nrrAsnnahlr r.r •••.r.fair -!;!--i!!=-i.Ti, 'JIO 77".

hardship in, 210.

ILLEOALITY (q.V.) of, 243.
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not biniliiiK ut liiw, TtM,

iwrtial I'xfcutiuii u(. ^^)H.

M-ttiitfi liniilf, 770 II.

H|>«ciHc ix-rfoniiiiiio.' nf, "ilO, 47II, 7«17 't nq.

uncertain. 4U.'i, 770.

uurcAMmiibli . 'ilO. '24:1, 'm. 770.

iiiiiiiicctuKfiil |iru('t>t'iliiiKH to Hct aHiilp, t^tTcct of, .'ill. 47U, 770.

when* NuliiiiUNioii tiimlp n rulv of Coiniiioii laiw Court. 7<17.

H.MMI K.

iiocouiitul'ilitv of, •WW.

to purchaser, wixlor in |io!i>cxsioii in not. tlt)2.

HANKRUIT,
routiiu'ting luii'ty. ll'J. 't'lX.

vendor, ll'i. 470.

hA.VKKllTCV.
iict of, 44-i, 4U0.

itHNigui'CN in, Kuux^, 1U.'<, lOH.

iWk not yi'*" »' iliHcliiirj{i' fontmrt. \PM.

itH cH'fut on |M.'rsoMiil t'diitnictH. 10,*i.

luiituul tlebta, 470.

trtiHtco in. eoveuiuit>^ li>, 4*t',l.

aiscluiimr \<\. 11*2. itiu.

uuforccmi-nt of contract In, 10.">, lOH, 4flM.

I'liecit'ic iK;r(ornmnct iij;iiin>tt. 170.

HAXKHUITCY .\CTS. 188.1 .ui.l IHIK),

tlificlainuT iimU'r, 113, 470.

iniitiml ileulitiK'4, 470.

rem.'i88ion iindrr, 470 n., .V24.

titlv <U'|ivn<li'nt on I'onBtruction ot, 441.

liARUE,

contract to « 11. 74.'t n.

iii;i:n shoi-,

carrying on. t7t'>.

hii)I»i:r,

highcHt, 4.'.().

aiiwtiikt' of, ;)77.

li\ircluis< r Iniving oM', ;t.")7 ii.

lilDDINUS.

opening, 377 n.. 4411. 4.10.

Anil »•• I'rKKKi!.

BILL OF IJUACKUY ANIi IILYIXU or TITLKS (:i'i IIeni> VIM.
c. 9), 109, 110,

liILL (»!• LADINCi,
stipulation ari to luiikagc and bretikage in, OHO.

K. 3 K

I
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H[!SIH I' <»l' IIATII ,\M> Wl l.( s,

HOM'.
•It< iiiutiM' .imiliU"iix. ronteltmix, l«.i.

aiiti iiii|ittal, <M.

cimtruit loiiUliml In cDiullti.m (»f. T<>

r\ i>l)-ni'i'<l l.v. M.

Ill Ki«<-. X)<'1

n lir( fnmi ixiiultv i>f. KM.

/111./ ««' IVnaL Si'M.

lUKJK.

coiitrui't to wnU'. 4H.'i.

UdLNItAUIKS,
•HcrtMliiincnt of, 1«» n.. 170, IW*

bt-twi'i'ii fn-rholtl mill leaichuM, 4'iH.

ni!\('T«>N.

noU'-lmoli. II, \i

HIMACII,
hy ttiiticiiwtion, f>f contract, Wl
COVKNANT (7.1-.), of, 474 il tiq., •'••l.

iluty, of. '2(JH.

|irijiiiUcinl in •^Imrihf.MirH, 'JUH.

r«'|M-iit<Hl or lri.|iii'iil, M.

nciwratf, SIB.

trivUI, i:.7 n.. 47<1.

within tho jurixilu tion, fli.

liKI'.ACH OF Till -^T,

iv»«i(fii«'CH in l)Rnkrvi|itc>, by, 'AW.

contnict iiccr»Kitntin)», 204.

trudU'CK for wile. Iiy, 2()"), 207.

HHinor.,
coiitriul U) Imilil and iimintaiii, CM.

IIUOKKli, 71H,/ .,./.

contnict to employ. 4'2'2.

HltOTHKI.,

I>roi)ti-ty \i-iil us, 217, 4'2.s n.

lilU.PlNti CONTltACT,

uncicntly enforieil, 41, 40.

(iHiimKfH for non-l)uil<li!iR. 041.

ilctincil work to b«' dnne, 4H, 40.

house to lie hiiilt ami Icunod, |M, 167, 415.

inability of Coiirt to enforce 47, 416.

I.ni-il (_'airn»' Act. aincc. 4H, 41."'.

niurket-houHc, for erection of, M.

plaiutitTs interest in. uiati'rial, 49.

rv-y
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HUILDIXO ( ON rilACT ~f»nUH»f<l.

poaMwIon »btaln<Mi, whcrv, 4U.

uiictirtaliily of, 47.

wh-iw Court will .nfar.. ,
»« Jl I. 41*'. tl*!

i4H./ trr KtltWAV: HllllNi.

HLII.l»INU JSCIir.MK. 4iU.

IIUHDF.N Ol' i'U(M)K. li«7, 'M^. Hr.onv^

IIUNIN'KMS,

»ttr)nie,v >>, U
contrai-t not to cftrry on within c«Ttt»lii llltilt*, 7tt.

praiiilM-it, rontnw't for tnlc of, til

Mk of K'Jolwlll of. 4n. 44.

tt

Indrmiiity in n-iptn't of, 717.

imult! ln-forr ( iiilrttc't, 7'iH.

tiiii-' •w.'iitiul in |Niyiiit'nt of, .VU.

CANAL.
coveniiiit to n [mir, .'tl.

I ANON I,A\V,

cogtiizimcc of /!(//» /ir«ti>, 11.

prolmlilo origin of jurliMlii tn In »neeitic iwrformancc, ».

.•1/ ' «(< ('oUlir-l ClIKISTIAM.

CAPACITY.
to cuntriu't, X'-iii it mq.

to |H;rfonn contnurt, |:l.'l, 4H.">, 4HII,

'. !ien to Ix" Jiiilt;i'<l of, IH,"!. 4^7.

with rt'garil to laiiit in Transvaal, l:i.') n.

Anil »IC In< AI'Al ITY ; InOAPACITV to COSTBAl r.

( .\TCIIINCJ IIAIH.AINS,

rclirf agaiii!<t, 'ilSi.

CERTAINTY,
liouDdiurii'x. by ascirtttininont of, 170

eiwential in contracts, \K>, 106, HO.

lo»H rc<iuirt><l in c.wch of fraud iq.r >. liH.

rpasonablf, 1H9.

re<{uiHit«3 amount of, 1H0.

u-..r aiiil course of dealing, given by, lUO.

l/i</ tec UnckbTaintv.

CERTIilCATE,
agjuii^t the titU'. but defect cured, 869.

should t.ito the defects, fM17.

iipplication to discharge or vary, 6<J7.

fonu ol upon inquiry a» to title, 667.

how oujei It li lo, OOV.

in favour of title, 6«)7.
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« KHTim ATI ....„/.««,,<.

iili|<-i'tltiK t". lw<or«! -.lijiwliire, tum n

iralllt lit ll|i|iar^ <kN tit tltll , ')(. fl^'i'

-itiMtMilu U) v*r>, WW, MH.

t'Hsrii tjir ruiM.
ni'tt'in BKiiii«l lrii»tit li\. i IT

• itiitrHrta iiijiirioii" to. 'ii^'>. '.i""

»l i-otitriK'tiiiK |Mirty, 'fi.

uiifalrii'»> t< WnnU, *».'>, MM
Ami ••' l'*(itr»».

^ll\\|l'^:llTV,

conlm t trtiiit..l l.v. m, 'il">.

iltx'HiK' of. ni>

( UAN<i:UY.
(nniH'r (jrulicr nl t'ourt -"I. TiV.

|iriilHtlitt' iiiiKi" "' jiiriiviit.'tloii III, l.'i,

rilANd.HV IMVISION,
iii-t|i>it» for »|»Tilli' iwrliiruiiiiKt ar iguetl lo, 'I'll.

tniimfiT ^1, i.Vi,

(HAlMTAItf.r. (OM'OUATruN.
rDlltrili t» In, to . II lillld, H7

< IIAlllTK',

iDiitrm ti (or |iiiri«j'«."< "'• *'•'

• llAHOMiAS.
priiici|iU' i>(. ''•

I lIAIlTF.lt I'AltTY.

ettiTt of I'X.iptiiiii III, ;i» to pirat*'!*. W'
lU'Kiitivi- tiriii iiuplit i in. 41h, H!I, I'.NI.

"pfc-itii' |»'rti)riiiiinit )f, ;17 ii.. !"J.

( IIATTKI.S.

cotiiiwtt'il Willi <iij'>j incut o( eitute. II

rOIlVlllil'llt. "
,l,li\.rv ..(. «, |H.

(purt 1)1 (jouliiict, •!" II.

ilwtt'llitiou of, 1 1«

I nRcutial, 40.

ixeiiition fur nfirn of. 7.

I'xmtfiifi.' of, iiiiiilitil U\ loiumoii Liiw, UH.

peiK'nillv Court ivfuHi-^ to interfere in reipwt of. 111. .16.

iiintiiliurnti, to Imj ileliveri"! iiml piuil fm- l>y, 4'i.

lieKrom, 'M u.

••.;•! ii!!a.r v;d!i! -.'. !!:s!:otta.U'J; . of. '!... 10. 41'.'.

prititim iiffrcUviiil, liavillg, 117,

price agreed on, ulierr, ;)".(
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( II ATTtl^H eonl,..,,„>.

«nt.jiii
.
|H. 1J7.

vvntlor plrtlMtlif, IIU

t IIAL'l i;ii.

CUIltriti'ti* lllrlltloltril liV, I I

I HKgti:.
(iir nai^Hir (<^.i'.i. TON.

< llli:r MNT,
ooli'.iilinitiim for •ah . 'il7,

M(»SK IN V(TUtN.

'(intrm't U; ita'litti, *i n

ti» K'll. 1170 n,

', urn CorHTS, «. .4m/.n C<.irT'< hhimux

^ Hi'.

on concralmi'iit. MAU 11.

. urfMSI'Eii r .|^•.l/7^, li.

« LAKES IM)N.

CoiiHtitiiUon-, o(. Vi.

. LKBK,
o( ftictlonwr. '2T"J

U'li'HrH|>l<i "27 •

rOAfll miMii.r..

contritci with, lOV

rOAL.
ronlmct for urtl" "(. Iioin |)«rtkiilm' i-olliii>. or (.11 (<iirticiil.ir |>iir-

(MMw, M). 41, 4-il.

Hlipjllv of, ."><(l.

whtu-f, HKiVouieiit (or \canc of, U)M,

COAL MINKS.
coiitrrct to work, 47.

( ULL> . HUAf, (ONTUArT, 'AWn., »t7, 'JMH n.. tii-i „.

il. Uult by [iliuiitilT 'II ri«|>c<;t of, 4fl;t.

toLLI .,85S, 421. 5!«, .'il?, 60.".. .SV. Minis.

l(»AiMENn:MKNT,
of incrt-awil rent. IM'2.

of U'ft.>«, 1M7.

(OMMON I,.UV,

(ut to for*citurc, 'il.

as to po"«ib'lity of t-uccpHHion, 73.">.

iiicui>m:ii,v of 11 ttnietl wuiitiui, 7- ,

itH H|)proac)u>H to ^vkiihc I'krkorji,\nik ('(.v.). !i......-,.£,. ««^..-- ,-

i'urliuiuentary controct not ci-.forcLil tit. 03.
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CO.\rMON L\\\~<-imlinufil.

|)enaU.v ami li<nii.liiU"l ilaimiKts, aiffurcncc bciween, 70.

l>erforiimnct' not euforceil by, 4.

rrmt-JV)^
iuiulo(|uatc, m, VM.

lo«t )>> )U-(uult of pInititifT, 28.

lotiH Ix'iU'fu'iiil, '2W.

piirtittl, W.
personal rih|HMiHil>ilit.v of defcmliuit, (IciK'iulciit on, ItO.

unavailiiblf, '2.1, '24.

want of cxiiftitmlo in, !10,

ii>{lit of rfnoisMion, 2;l7.

HtniRK'*^ "'• **'*'' <'""0" l-»w, 12.

Cliancfry. 10.

KUinK in l'.i|iiitv iiftci prot!eoilint{ at, 55.

hupplfinrnUil l>y f.|iiitiil)li' jurisdiction, '211.

waivtr ut, .'(ttt n.

COMMON I..VW I'ltOCKDLKK .VfT. 1H.-.4,

arhitrution. an to, 774.

ilelivtry of iliatt*-!-', a> to, 7.

injunctiims. a-; to, .i7it.

miuiilaniiiH inxlcr, 0.

valufr iliil not conif uiuIit. 177.

CoMMrXKWTIuN,
by i>OKt. 14.'i.

fSHeiitial to rontnut, 2.

of aiciptaucf. 140. H'l.

of niitciial fait". .'rJH.

( OMrANlK.S .\( T, lH«i'2,

fiiBnatiiif in niiniit<'-lMH>k, '207.

roMPANlIS ACT. 1HI17. :<.V2.

COMTANIKS ACT. 1!HX)...;!.V2 n.

COMI'AMKS (I.AISKS CONSOl.ID.VTIOX ACT. 1K4.-.. ;l'2»).

COMl'ANII'.S (CONSUI.ID.VTION) ..IT, l«0H...!t'2O, .T21, ;t.V2. :,:,». 7!-.'.

COMPANY,
anmlj{anutii>]i of. 111. 1

1

'2.

rlnirteriil. '247 n.

lontracl to form. 4i> n.

iiitiii i-irrH ami lit'iu'ticial to, 121.

(ontniit« on ImIihK of, ;t'20. ;1'21.

(lirt'ctorrt of, r2H.

luinlHliip in contract of, '214.

liability of, on pvoniotcrs' contnuth, 117 i^ «< <y.

Lord Ciittcnlialn's doctrine iriticiscd, 12'2. l'2:i.

iiKinlM-i' of, contract to 'icconic, 4."i.

.iV'-']^-"jtt.J
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COMPANY—fo/^^HM../.

proiiiotei*' lontrmt-i. taUiiiK ImiuI'iI of, llfl.

ultnt I'l'ria, Iti.

\v,iiTiiiit.'<l l.y ttTiiif of iiiciiiHiiiition "f.

.4>i<J«"< i.iin.ii»ri..N; lUiLWAV ; Siiahkh; I i.iit* Viiik.-.

t«»MPKNSATHiN, r,V9.l .../•

ttWlcURMl (m... pMrcl,aM..>uoM..>. l.v, •i.'W, HW, .«).;. .ll.l. Hi...

nut, l>.v, tUH, tl'il 11.

UCCI?.H of li^lit. .ix to, »>07.

mr. iiKf, fiH- .1. iKUii. y in, tiOH. tW-'l, t«.'., <1'2«.

mlviiwHoii, ".II puriliiiHC of, I'i7 ii.,017, 0'2:i.

ufU'i- roiiv».yiUKr, .'lU.* n.

ialc-ulat,iii(,' im»li' of, «'2H.

will 11- no -^(^/ for. »il'i. •W:!, tl'2t. tW"..

ciiiM' lor, ..lioiilil Ih' plfiiiliil, <KX).

I'hari,'!' foi |iortioim, in ifS|HTt of, •'.Jtl.

COlupMiou. rliiliiliil Ufoie. (i'itl. •ViM.

1 IkIiI to, iifU I-, tl27, «i'.».

coiiililion for, tM>l» '•' »"/•

iiMi itiiij; ronilition uh to i(-;i'isKion, Ml'..

, oiisi(Uriil.lf lUtiiit iii\v of urea, in in--.' of, tWO

.onstrii. tioii of, 0'2H, fVIO, OMl.

I'liiiiuhilrx'. •'VJ'*.

.iifon'til notwilliHtuniliiiK iN.riitinn of ninvivun. f,

W7, fi'iO.

it iiiiy error or onii^^iou in i.ii'licul.ir^ (li-,co\i ri if.

iiijiiriouR to II "liiin ijii' liii"!, 20i.

not iippli-alilf when; imKrei.r.».ntatioii. .V,Ci, til'.

l.mvlia-.r'K riKiit», its etieil on, f.js . / v ./.

ri^'lit ot way not witliiii, Cl'J.

iibimlly i-ytfrnls mmuIoi'.* ri^lit-. •"il".

lOii.luct incoiibibtint with roiitr.ul. win rt
.

ti<)."..

lopyhoU, ill riHiH;ct of, tilO, )11:(. tlM.

iij-jirin execution of contract, W\ .
l.tJO.

tAMAOKS (</.!•.) a »iK'ci. -^ of, KM.

clistinRiiislieil from, IKI.'..

.1. Let not . sMMliiil, wh.ir. I'2<.», 4110, tlOI. iM. (K)M. f.M.

of, or a|i|Harinf; on iiivi>sti(;ation of, till'-, for, <MH). i*''^-

[KTMilollATIo.. ('/.'•)• for, •.•27, (Ht.'l.

ilitltiiiiie lM;tw<Hii iiositioii- of vendor and piirLlia-.v r .o. to, .W ''27.

.(•trine of Kiiuitv as to, '2."l.

dr>rot, for reiireKeiitatioii a> to. t'<Of*.

en-ors of desori|)tion, for. ."il4. t'.lO.

eKMiitial and non-fsseiitiul defects, l'2'.t. VM). t'-Ol. ».().'.. r.(>.H

events affecting the siihj.'iliiiatter. 447.

for brettch of illej;"' eoiitru i. Jl"..

for lUhiv, .'i-'.f..

I

I

^^
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< <>M"EN.;VTION— f<)n«i»»r./.

hanlnhip, 62."..

iniiNMitibilitv of coiiipiitiiiK. <H'J. 0'£i. U24, tUi:i.

incntnbranci'K, (or, 60!t, aOU, 033.

I.NDKMNITY (q.V.) A H|M!Cil-M of, OUil. O'K Bt2(l.

knowledge of the tlcdt-t or »t&U> of the titli>. nliori' jmrchaiier lu'l.

619, 620. 621.

LuiuIh riiniH..K ,\ct, umUr. 62, M. 4H4.

largi' |>*rt of |iro|)erty iiiciiiici.if of lituij; convevoil. Hlierc, i»l7.

Iftttrit ilifi-ct, for, 60H.

lifi' iiiU'ri'Ht. for, 620.

hiiiiUtioiiH of t)ip |iriiu'i|il(' of. liul. (Vi(i. ivi>*

1.1)1(1 Klilon on the |>riiii'i|ili' of. 601, tUti.

I.onl Tlmrlow mi tlir iiriiioiplr of. tun t.

lii«s of wiitcr, for. W2.
inuttriiil ilifiit of titlf. fKtl.

part of Niilijwt-iniitltv w.mliin; 1:imi1 voinlor piaiutilM.

wlurr. r.01, IIO-J.

liieailH of ilisoovoi-iii^; nrnv ln'fon- roiii|ilotlon. iiotw illi^titinliiii;.

629 11.

mii.<lf»oriptioii, for, .'.14. .'>17. tMM. tltJM, tMKt. tilO, (>;i:!.

MlSHKMiKHK.VTATION {i/.l .). « llcli' Mlnlov \\n-< Irliul"'. <>0.''. '>l I

mis-stttU'riieiit, for, .">14. .'ilT.

>ll!*T.\KK (</.(.), for, !M7, tllUl.

tnoiftv, whirc li''->-or or Miulor ciititliil only to ,i, '•!'.'.

iioii-disflosiiro by vcmlor of (k-od roliitiiiH to liKbl. t><tT.

noni', wht'rr no contract. (!;!" ii.

nuisiince apprchinili'il. (VYl.

ori(,'iii of tlir rij^lit to. .V.f.i

outntamliiif,' liiisf for lifr. for, ti'i:! n.

particulars, for i rror or nii-.-.<tat<'nii'iit in. (ilo. (>-.•'.•, ii:iO.

("fttfiit tU'fi'ct, in ra-.rN of, (107.

purcliancr insjntin^ on tlir contrail, tlicrf Ixiny no I'ooililion l>i

coini»'n'intion. Hid 'I «, 7.

pMnliaM-r may (;cntrally infi>rii. rontract with. .',!f.t. lilo.

(^nixn .\uni''~ llountv for cliari;!' in favour of. f'27 n .
lij.l
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(OUNSF.I..

aiittiority of. 7rtl.

CofNTKlU I,AIM, IKi U u,. IX' n.. .Wj, .V.a, .

in tlif niitin> of un action of riMcw. .'>.'>(.

•!1U. 71.1. 71-

tOlNTIliOlTKIt. 14:! n.

!?«daB)e£SPJt r
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<«»UNTY 1«H IITH.

coiicum>iit iiiriMlktioii ui IIIkIi Court iii caM-« i'n|{iil/ab|r hy, .V'>7.

jiiri«li<'Ui>ii ol, III •|»Tt(lf |«r(oniiiuK'«>, Mil-

iOINTV rtd'ltTH \IT. IHHH ,V,7.

<<K UTS « MIltSTIAN. 10, II. I'i. lil.

»>lluii)iitii>ii liv, I A.

tOVr.NANT,
iU'ciiiiiiiiiMUliiiii workx, rt'ltiliiiK to, M).

Iiin!>i''h iif, fr«><|iii-iiti 49.

iiiviilvliiH forfeltiirr, 17:1, tTI.

iiixolviiig iiicnly iioiiilnitl iIhiiI'IKi >, t7»

laiiilloril lU'ft'iiilunt oli|i'i'tiiiK mi Kruimil '>(. 177

IrirtinK. *'n II . 47«.

iiiiilur contmrt (iir l<'»>.< , I7;l. •"!, 47'i.

walvi'il, 47H.

il>'v<I>. to |>ro<liict', 4MA.

fftntilnK It'UM', ill, til, 71.

(iirthir aiMUriuH't', for, 4rt4, C**!.

^nkvi-l pit, tu iiiokf K'Kiil, -t'l

tiiiU'iiiiiify, Ui, Wit.

iiitk'iH'iiiK'iit, 4<M.

INHM TloN iif.i to r« nlruin liriiith ol, 71, 411, 112. .'i»U.

Il'|iiiilut<'<l (liuiiiiKi'n. f'riiti I'U'il liv a iiroNiMinn (or, 7'2.

luiii" », t<i work. 477.

iiiiituul, im to liiiililiiig, 7'i.

iKKativo, in Ifux.-, 4'i!l ii.

iicgutivr or |ioNitivi', 417 ii.. .'.<;)

non-iliwiomirc of, fi.'Ml.

not to Kill wiitor finiii ,1 I'lrtttin well, 4.1

not tu UM' likiiil III I |iiii'tit'Hliir nmuiur, '21 i

oiii roviH, 4'i7.

opiHirtiniit.v of aMCrrUtiiiiii^ tfriiiH uf, 4'i7.

i|iialil'i>'<l, on loiiM" to ixrrnlors of |>ro|ioHiil |r»»tc, 101.

rtinainiUTN, to |iiirrliiiir. >**\.

renew, to, 27. 2W1, '210, 'il'2, atS, >>**•. 17."., |H'2, 41C2, .V.>h.

rt'i'iiir, to, .'1, 474, 47ii

to li'iiM liiiil(liiif,'K III, '217.

rtstnctivf, IMM n., 4-2H n., 170.

rouil, to iiuikt', .'lO.

Ncparutioii iK'Oil, in, l'20.

scttlu liimlM, to, 410, 7.S.I.

three cliis.'M.'H of. tiH n.

trUhUts, 1..V, '20«, 4(;o.

ULTIi.* VlltKN ((y.c.l. 'im;,

xuirtasomibli', 77.

unusual, IH'2 ii.. Ii".

ii!,uul, lH-2 II., I'27

writ 'if. «.
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<'Hf:i»itmiis.

rW itri-ritiuMl %riiiliir. rimlnu't .i.».tr.-. .| |.. |<!f».

iillliK, Htt II.

( UOWN (Til hi.

til rvUtlnli til alivril,. |» ifi.tlihilir. . tl.V IJ7,

ci.vroiiv or rsivNTM A(T, ihti.

fm.t of, 7«i.

( Y fUhs lAICI THIS.
rii>ll-i><<.4tiii<« (./.I.I. ill cnriiTtii^ .•.iiitri. I with. Ht| lijit.

llli'L'-llty crral. il I \ ..ttttiiti'. Ill 1 11..^ of. i:,H. l»l
iiU'H|nti'it\ o( il.d i,.i iiil l<i I" ifcm 1 i.iiili.Mt lit'iillv in im. ol.

4tlil.

»ill'-.-|Mriit l..k;i..l.it|.iii. wliiri- i-,.ntl-,i. I |mitl\ in \ iiU.lnU <l I . •'•.'

Iillii I I nilcudiir-.. .,f ..iiil,,i. t to II... |(t:i

i>.v\i.\(.r>..

ml- iif (Hirt |» rforiiiiiiui iiii..H. I il.l. m. .l..',(t..

il<lllltl..(l l.( »|Mrlll. |M if.illllilIU.', 111. twill tl.1'). iHd
iifti'i iiiiui V 111. . , lYJM M

i.fti" |ii.l«iii. III. tUlH,

MIIHI lilt lllllf«'l rttUllitllli '<!.

11--I --.1 .1 lit till tlllll, (il.l.

I.\ till- ('Durt ..f \|.|»iil. Ill I H

lii'iiiKliitt Hint til III .ii-iiil; f'.r. 'ill.

liiiililiiiK niiitrii. t, f.ii 1,1. i.li ii(, i«. liiT. till.

1 OMi'KN-«Tlii\ |./.i ,1, il .|.. . i. , ,,f. «;u

i|i-tiin;iii»li. .1 frmii. il.l.'.

I'.iiiiliti.iii" .i( .ill.', f.ir M..luh..ii .if. (HI.

i'MitriMt.il Willi !.|M'cili.' ,» rf.ii-iiiiiiir. , 'i, 7, M;l.

lit liiy 111 |><rf. tiiiiiiuT iif >i>iii|i|.lli>ti. for. 'tMi, till

il.tirioriilioii. Kinn li\ iii.mi- of iii.|iiirv ii> t.i, ll.lil.

illi-Is'ill roiilriirl, iioiii' fur lin ;ii h of, 'il.',.

iii<|iMr\ iiH to. (MM.

iii-ttiiil of nil lii|iiiii'tioii, <t:t<t II.

Ihkiii' to im.'i rUiii luiioiiiit of. tWI.'i 11., tn;i.

jiirixillrtlnii of till' Court of (till r\ in ri-|>. • i of, ti;i.", . t »../.

IIIkIi C.iiirt 111 ii-»|..rl of. tVllf . ' <•/.

liHii oil Iiiiiil for, ll:<H, tVII M.

Iniuiiliitcil, »W, 70, 71. .v., rKvvi. Si\i.

I,.. 111. CuiiN.." .\. T (./,(•, 1. iiinl.r. tH. ^l:,, »i.Mi , I „,^.

|o-- of luolit... for. fVin.

liiir.liiiHiTH liiii'fjiiiii. f.ir. lil'J.

iitiini. il woiiiiiii. i>ii\iilil.> to 1)1 li\. 7V.'.

iiiriiHuiv of. tMW, 7;iO II.

lui-tukf of ili'feiiiluiil. ttjur. -iHcili, |m ,rii .mr u I'.fu-,.-.) f .r.

M:\.
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PAMAGKS rntitiiiufil.

motion ufU'r ilpcrcc ttSH.

110 cii»e for spocitic iHrfonniincc, where, 20M n.. 689.

nomiiml or siilistiintiiil, 47rt, 687.

none, wliiri' no (.ontrjiot. fi.'l,') n.

no titli'. whrro vendoc Htlow^^, 642.

not i.coveruWf, vet spccifie pcrfornmnce Ri-anted, 2«.

on witlitlrawiil o{ notice to trust, 62.

only reincdj tit ("oinnion Law, 2H.

piU'tiivl peiforninnee phin damageM, 641.

pnrtiHTfornmnee of pared contract, where. 290, 20H.

i-ectifiiation of rcRister, on, r>r)9.

reinid.v bv. luiavaihihlc from death oi contractor, 26.

fonn of contract. 26.

specific p«Tfornmnce impoKsilde, wliere, 20H n., 6lt7, 638.

station, for non-erection of, 641.

-tav of proceedings, tipon, .J79.

snhstitution for specific performance, in, 686, 689, 640, 641.

sustained hy reason of vendor's wilful omission, 648.

under contract for sale of shares, 7ilO n.

vendor iin<l jmrchasc r summons, on, r).")6, 648 n.

1).\TK.

false. 179 ii.

of contract, lease diri'ctcil to hear, 17H.

I ).\Y,

contract to let for a sirigle day, 82 n.

nF.ATlI,

admission in [dcadings, after, 2H.").

annuitant, of, 44H.

contract enforced notwitlistandiuf,', 97 <t Si'ij.

rendered inipossihle by, 26, 448.

personal contracts, in cases of, 102.

principal, of, 274.

proposed lessee, of. 101.

purchaser, of, lOO, -l^r,.

revivor after, 101.

vendor, of. 97, 2H.').

I^KHENTIUKS.
an interest in laiid. '2'>;! u.

contract to issue. 821 n.

to lend on security of, 2").

issue not duly sanctioned, 2.'>1.

DKliT,

contract to purchase, 27.

sale of, specilically enforced, 80.

t.*.-rVS'!i9tmi.
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DEHTOliS ACT. IH09,

uttuchment iiKninst person of married woinAii, 756.

ilt'fendant about to quit I'.ngliinil, as to, .')7i).

DECEIT,
action for, :I20. :1'29, 3:W. .'J4V. aOO. :i71.

a(,'(;r('HHive, .'l.'iB.

-l/i'/ *'' KliAfn; ^[I^!lK^n^:^K^lArlc>N.

DEED.
contract to execute. 40. 407, 40'.', 741.

covenant to produce. 4H0.

delivery n[i of, 1H4, 471. 4H7.

execution of, not ordered. 407. 400.

ordered, 409, 741.

lows of, 471.

poll, want of luutualitv waived us to. '2:W.

recital in, may be evidence of contract, lit9, '2.57.

secondary evidence of execution of, 1H5, 471 n.

DEFAll.T ON I'l.AINTin-S TAUT,

a f,'round of defence. 4.'>7 ' I f 7.

trivial, 457 n.

DEEIXT IN sriUKCT-MATTHR.
a ground of defence, 42.) it mq.

concealment of, 429.

casements, consistint,' in existence of. t'2il.

essential. 42."), 4:!(). 601.

1,'ivinf; ri;^iit to rescind. "i22.

lutcnf, .-S.-.O. 42.-.. 426, 429.

liability, consisting; in exist'iice of, 427.

minute examination of, not demanded, I2ti.

not a nuestion of title. 42."i.

patent. :!42, ;i.-.4. 42.-|. 429.

lau'chascr's knowledf^c of, .(42.

sale with all faults, in cases of, 429.

uncci'tain description, in cases of, 42H.

unessential. 429. fiOl, tiO."..

unknown at time of contract to both parties, 42H.

variation from iiKscitii'iloN (Vy.c.*, 42.), 429,

variation in the nature of an excess, 42H.

vendor's ohlii^.ition to disclose, 427.

DEFENDANT,
within the jurisdiction, .)S.

DELAY,
abandonment of contract, amoimtinf; to. ')39.

acceptance must be without, 140. 146.

of litic, iji I'egard to, oiO.

accidental. 686,
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DKLKV-rnntiiiiir,!.

action, iu inBtituting, 6:iU, 54'i.

proHecuting, 0111).

ttrisiiiR (nmi net of Ocxl, (IM7.

constitutiiiK livchis, 581* 'V »(</., 7U.

(iatnagcH for, CmQ, 641.

ilefendant, littributivble to, .'544.

" from whatmii' cause," 6H-2 <7 »< /.

(»ro»a, );t.'i.

in (leliven of sliarccertilKMlo, .'):i2.

involving Imnl-'hip, !'i'M.

Iiifre claim or protest. "i4(i.

mine, in contnict for len-r of, .'iiiH.

nej-otiation, pending!, .')44.

not aniountiii!? to repuiliution of cnntiiut, 714.

not excniptniK' punliasir from puvnn lit of inlcrt-,t. 6H-J. il'^ii.

notice limitiTi^' timk ('/.c), after, iKJ.'i it H'q.

possession, wlicrc plaintilfis in, .')4'2 it »• ./•

possibility of, fonttiiiplntiil, ^>'29, ."i.'t:!, OMti,

pmchasi'inoniv. in i)a\nn nt of, r)20, "iHl.

unilatcnil contnu't*, in casis of, .">;!.'», 540.

untenable obji'i-tion, ari-*iiit; fioni, .'i41, t)H7.

vendor, attributable to, 0711, tW4, t)'.»7.

waiver of, ;') t<) < t «'•/.

what. NUtlicient to bar ritjht to relief, ."(41.

where essentialitv of time is intended to be insisted on, .jiH.

wilful ilefault on vendor's i)art, tW*^.

DEPOSIT, 709 rl xr-/.

action to ncovir, IMO, 7i'M>, .'i.-j-i.

after res;-issi()n of contract, .'i79, 711.

allowed to remain in vendor's bands, .''>4."i.

AUCTIONKKK (i/.c.) holding', l.'tO, 1;)1.

cheipie for, 709.

condition as to time fo<- pavment of. 709.

for pavment of, to vendor's solicitor, l^Sl.

for repaymei t of, witho\it interest, 71

1

counterclaim for return of, '217 n., 71').

discretion of Court of Chancerv as to ordering return of, .'.79. 71".

forfeiture of, 71, .)H0, 71:1. 714.

infant cannot recover, '2:i'2 n.

interest on, (190.

is an earnest and a sei\u-ity, 709, 710.

lien on estate for, 077, 710 it sii/.

memorandum of terms of. '20.

not retin-ned to d.'faultiuf,' purchaser on rescission after jud!,'i:ieiit,

r.79.

jiavable in cash, 709.

payment into Court of, IHO, IHI.

purchaser disentitled to sue for, 049.

aw-\.iA'
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DEPOSIT <-«>itiu>i,;l.

rfCOVtTiil notwithsUndiiit; comlitioiiH o( Hiik-, Mn, S90.

ripaynble, where, MQ, .')79. SflO, 710, 716.

return of, with intorcHt, 519, r,r.5, 556, :)79, 710, 71'2. 715, 716.

Milf hv auction, on, 709.

priviit*' contract, on. 71)9.

stiikehold. I uf, IMO, i;U.

vendor and purchaser Kiniinion^i, S.'.'i, 5.)6, 710.

vcmlor not liuble to rcfuml, wlicre title iiccoptcd, 714, 71rt.

orilered to repav, 590.

when contract rescinded nndcr condition cr otherwise, 711, 716.

DESCmiTlON,
by reference to inup or plan, 461.

coinjMnsation for errorn of, 514.

definitencss of, what re'iuired, 169, 171.

erroncouK as to nuantitv, H7H.

Hourishin^, 615.

•' freehold residence," 589.

inclosed in u rinj; fence, 426.

iiiHtead of name, 17'2.

insullicicnt, 169, 174.

niisleadin}^, 656.

name of contra'ting party on envelope, 171 n.

Iiarties, of, 171, 174, 257.

subject-matter, of, 168, 257, 427, 428.

sutHcient, instances of. 168 ft »- (/.

CNCKHTAINTY {".r.\ of. 170, 428.

variation from, a fjround of defence, 425, 429, 460 n.

vendor iifiiiu'i ptrir responsible for, 600.

DKSTUUCTION,
of deeds by tire, 471.

of subject-matter of contract, 448, 451.

DETERKniATION.
accidental. 695.

accountability of vendor (or, 092 rt srq.

after purchaser onsht to liave taken possession, 695.

arising from wilfid default or negligence. 627.

before purchaser takes or ought to have taken possession, 692.

coMPENs.tTlos (q.r.) for, 627. 693.

dihipidation. by, 69;!.

discovery in ca^e of. <>9ii.

due to purchaser liimsdf, 695.

inipiiry as to, 636.

persons unknown, caused by, 695.

!>urchftspi-, liorne by, 694.

FCt-oH" of amount of. against interest, 693.

vendor's tenants, by, 693.
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OKTKnioUATlON -r«.»//»H../.

working iniiu! by, H94.

vcftrl.v tcimiK-.v. whort' iiropi rt> «>il.l h let on, till:', OiM-

DKTIMi:.
nctioii of, 7.

An, I tef CUATTKL.-..

DEVIhlU:,
infant, 99.

purchascr'H, when a purty. 100. 101.

vondor'g, when u pftit.\

,

9h.

l>II!i;(TOUS,

agents of conipuny, 12H, '249, :t:i!l, ;«K).

breiioli of duty by, '20H.

liability of, on contracts, I'JM.

liable for stateuicntH in prosjM'ctiis, !)!1'2 n.

MISIIKPHKSK.NTATION (ly.r.) In. Wll , Jt'2H, !«l.'l. 'M)^.

refimal of, to register traiiHfei', 7'29.

suing without joining all sliareholdcrs, H,>.

ULTltA viKKs {(/.(•.) in cases of contracts by, "249.

DISCLAIMKK,
of unprofitable contractor lease by trustee in bankruptcy, U'i. 470.

DlbCLOSLlU:,
fair, 607.

in conditions ot sale, riH«i, V,M.

of restrictive co\enants, lt4H n.. 428 n.

omission not affecting \aliie of property, 63;i.

solicitor, by, 349 n.

when oldigatory, IMH rt h<;,.. 427. r,H(i, 650.

Ami «<' Khaim".

DISCRKTION OK COLUT.
as to costs, 670 n.

deposit and lien for it, "1 1. 71.'i.

influenced by existence of alternative rc.'iuedy, H3.

is judicial, 20, 211.

leave to defend notwithstanding undertaking roiitrn, "i.V).

rectification of register, as to, .').'i9.

K]iecific perfomuiuee. as to. 19, 20, 211, 221.

DISENTAIL,
contract to, ,57.

DISMISSAL OF ACTION,
for defect or want of title. 481. 645.

DISOUDEKLY HOUSE, 217, 42h n.
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uivisiitr.i; (ONTiiAc r. 40a .7 .../.

Hwanl. 40H.

I'oriU'liiiioraiK'OtiH coiitriw t'^ iiit"iiit<'l l'> •» H.|>iirate. 406.

dititiiict lot«, (fir, 4M.

purtiiprithip, in ciim' of. Mt^. H'i, M^t.

piucfiueal L'xucutioii, 4t);l, U«», tU.

Hliip luul freight, fui', KM.

iiito of ptiriiw ill riiivii'xitv <if Oxdiril. 10.

DO.MICIL.

of difoiiilaiit, 61.

D(»NKK l»r roWKI!,

eoiitrocl by, 84.

DOWKU, W.

Dli.M'T,

apiuf.viil I 'i.V.t.

DUUNKKNM'.SS, 'inri. '20;i. .S.. Imoxm ui'.n.

I'i. 470.

KAltNKST, -il*;), 701>.

IXCLESIASTICAr. (Of UTS.

foriiKT jiiriHiliction of, in xiifcilic ptrforniaiRi .
M.

jurisdiction of, in contract. 11. !•*.

nlation of. to lay Courts, in iiialtii' of pliijliti'il faith, 11.

ti iiijicrr lilackHtimo. 1'2.

(ilunville, 11.

All't ""• CNlUKlH t'HHISTlAN.

ECCLKSIASTICAI, LAW, !).

ELF.CTION,
alternatives, to perform one of MVeral. 494, 49H, 41)9.

between peifonnance and satisfaction. 21. 67.

by purchaser, on discovering tliat vendor has no title. 6'1.>.

Cominoii Law. to proceed at, .'»•).

ilefrauded party, by, 36il.

express or inferred, may lie. :WA>.

final, :!66.

inden'iiitication of vendor and rescission, iiitween, '21."i. '.ilti.

interest and rents, lH>twcen, 697.

Lands Clauxes Act, '.ly proceedings under, .'56.

MisTAKK (q.v.}, incases of, 381, 3H4.

negotiation for payment of money, by. •16.

parol variation, in cases of, .'JHl rf ,s/r/.. o84.

payment into Court and giving up possession, between. 703. 704

pprformance and payment, between. 67, 68, 69, 7H. Anil «•

yt'M.

SAL

precluding rescission. "04.
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r.i.i'.c Tii>\ .„„iii,ii.,i.

|>n'»iiit luactift.', uikU'I', ."<0.

iiKi'iii.i.U), .'wui, ;mm.,".ii. .vi-i.

-l lUKi |.\ut i>,i( (,/,,.) „f ,iintni<t ii-.TiUincl liv, 170.

I mil' (or rxcrri'if of, ;itt,"i, 1««1.

toiilmli' by lonlnut, .'lO.'i, '.m\.

ulii'if not iiii|HPi ticl, 7.'t, 7;l II.

A7.A',/7',

writ of, .>7M.

KXTAII,.

iiKri'i'iiK'iit not t<i join in Imriin^', '2<l'i.

I'.NTIUr.TY,

contnut liy ono joint owufr, or li,v liiiiliunil, to (ical witli, 4t»4. tiH».

FNTIty IN DIAIiV.

limy Hiitii-fy Stiitiltr of rriiuili4, 'J.'itt 'Vn n.

i:n\ i.i.oi'i;,

trcutiMl ii» |«nrt of nicnioranilnni of contr.ict, 171 u., '27«, 27h n.

I'.QI ALITY.
cHHtntiiil in lontriu (h. Wki, Hl.'i n.

K(ii;iT\HI,l-; CHVI^JK,
(listiiiKuiHlii'l from Kpt'citii- |KMforninnoi', IH.

i:(^l ITAlil.K r.STATK,

l>iissfH liy tlif loiitmct itmlf, 1")1. 67.).

ic-Vfstingin viiidor. iMiS.

Kgl ITAltLK HKIHT,
talvt'ii notic'i' <if witliont trim-fur to (Imniery Division, .">."):).

i:<^i iTAiii.i: titm:.
assiyncf with, 1 12.

r,(ji iTY op nr.Dr.MiTioN,
of U'iisfliolds, lontract to sill, .V)7.

piTson interfstwl in, a party. Mt).

Halo liy ownov of, 11 1.

i;i!l!()I{,

iittft i*> ill tin an'l 1'iiiiiiniiifiin!^, ;{4*> n.

of (Ustription, .)U. 610.

piTBOii coiitraetM with, as to, 107. IDH.

Anil »<»' MlST.\KK.

rssKNTIAl, TKHMS,
of a contract, 14.'), 4.")K.

KSTATi: AGKXTS, 262, 26H n.

ESTOPPEL.
l>y representation, l.'iil, 270.

resulting from subsequent negotiation, 2H0.
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F.VKNTS,

prior to t'oiitnii't, 447 ' ' •• •/.

<tlltlHI'i|l|l'llt to I'rIIUI'IK'l, I'll '' «"/.

KVII)KN< 1.,

liliuniloiiiiiciit, of, MY2~'iiA,

»<liliti(iiiiil tcriiix. of, IIIH.

.tOKM'V ('/.I'.), of, I'M, I'ilt.

oolltttiTiil inatUTH, of, .VW.

I'oniicrtintjiinhjcotiiwtliT of roiitmct with iliiiiii, I'M*.

loiilnut. of, 1H7, a.'.4. 'iiM, ;ll;l ./ ..7.

t'ltriii'nt in, of cohtriu't, 'JM'-i.

• xtriii:.ii', 1«H, 170.

iiU'tititv, of, KIH.

limy Ik- kckiiiK. thoiigh coiitriM't fxintH, 1H7.

MISTAKK ('I.V.), of, !J74, 8«1.

ni-w or siilihtitutril roiitmct, of, .'>07.

not .iiliiiiKnihli' to viirv writti'n tiriii^. \W. l:t7. .'174.

I'AKOL ('/.(.),

us to idfiititv, ItlH, •27.').

circuiuHtiHii'i's of I'oiitriK't, hk to, lU.'i.

I'oniU'c'tiiiK lUK'UtiuiitH, '27.'>, '276.

coiivfyaiico U|>oii truMt, of, '2M0, '2HM.

iiiiiy hliow no contract in fact, '2.'>4.

of error, :t91.

of rcKci»»ion, .')f)2.

only iictcd on when no writing; ixintK, .'tWI.

to cxjiluiii Intent uuibij,'uity, HWt.

to kIiow no contract, though docimu'iit t.ij;iuil, 1.H7.

HAUr I'KKKOKMAM K ((/.r.), ill caws of, HI!! if /n-ij. Ami trf Parol

Vauiation.

iulniihsion in plcii'lings, wli.rc llicrc is, 3KI.

conflict of testimony, where tliere is, i)14.

one witness, ItlU, 1114.

variation between contracts alleged and proved

where there is, 314, .'ll.').

reijulred by law, wantin;^, 137.

secondary, of contcntH and execution of deeds, IH.'), 471 n.

title, of, 670, 672.

to prove parol C(jiitract. .'ilH.

variation of writte'ii contract, of, 'iM.

waiver, of, flCi, oO.I.

i:xt'H.\X(;K,

contract for, 24 n.

KXPXUTED (;()NTUA( T,

KXECCTOHV CONTKALT K/.c), contrasted with, 17, '.»•!. 412.

for sale of chattel or chose in action, 1(70 n.

injunoti.in t" rnfn.rce. 111. 112.

rARTNKKSUIP (q.V.), of, 412.

principle of entire jwrforuiancc docs not apply to. 411.
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i:XK(ITu|is.

IMtllllUlotI l>\ , 'iW>.

CDIitnu't tiidirnil l>\. U"

Kn^lixh uikI I .iliiiiiiil, ^t^ II.

I.itinl Tritii.t. r All, |hw7, iiiuhr, »7 ii,

mil- Ml- two. loiitmit for iiiUi liv. 'UMi.

IHr^'iiial <|iialltlr!t ri'i|iiii'<'<l. nliit'i , UCJ, lOi.

pruiuMi'il li«^<'.-. ii(, 101.

HUtMl, 1(X).

•iiiiiX U'diri' pi.ilNil. . UJO.

tWel Ixulii'i (if. 1(7 11.

A ii'l !!'• I.KiuL I'tM->ciNvr. l!>:rti>:'«KM »rivr.

i;\i;( I TKIIY CONTIl.M T,

ii>ii\trtiil iiit<i lictiiul »ulc l)V ilci'tion, 171.

KXKii'(».ii <ii>niAi r i>/.''.). ciiiitrikNtt'il »ith. 17. VH. il'i.

iiii|>lit'ittii)n III. UH to uxiiiil »ti|inlutii)n>. |N7.

i'AiiTNKK!<Hii' (y.i'.), foe. U'i.

|Hiforiniuui' iif (Kirt of. III.

i:XI'l',<T.\N< V,

itiiiiiiitv cliiiri;'"! on. 7!J7.

i-oiitnict rvliiliMK lo, 7.l."i fl mi/.

Iiiiiiitic, from, "IW.

|M'r»oiittl iiiituri' of roiilnicl n latin j{ to. 7.'I'J.

tlllll^fl•r of, not forhicl.lni bv th.' .Vi H. ii. VIII. c. y...UO.

wiff. of, 7.IH.

Anil in ('oNTINi.KNT ISTKHKhT ; IIkIR; \\ ILL.

KX1'K( T.VTION,

of loiitriRt. Iit7.

lAILlUi;
of (OSMDKK.VTION ('/.!'.). .17:!, 417 'I »ii/.

rAIHNKSS,
coiii|iroTiiiK(s, ill, IWi. 11»7.

L'oiitiii({fiK'its. ill coiitrm't.-^ iiuolviiij;. 197, U(H, lUU.

•.-.•..iitial, UMi.

fiiiiiily iirniMp'iiuiits. ill. H)6. I'tT.

surrouiKliii^; limiiiistiiiiccs. of. 'i(X), '201.

whin to l)f juiltjcd of. 19").

vvhrrf tliiii' i' a loiulilion to lie |n rforiiuJ. I'.W.

Aiul Ki, Ln(aiknk>s.

I'AITII or A CHltl.STIAN.

oriKiii of oiitli on till. 111.

FAMILY AUltANUKMI.NT, Kw. l««l, l>.»7, '2:11 u.

I'AHMINd COVKNANT

incrriiscd rent. a> to. 71.

not I'liforc III, 4:t.
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I Ki; siMi'Li;.

ilU|iUratiiiii thai imI« ri»t -iiM i-. IHI.

ri:i,i»NY.

»( |iliiliitifl, 171.

h'll>Hl ISTKni'iiSlfln. 10, II, ll.

/•7/>/;/ I .h:sln, 10, II. li, l;l. ID ,,.

I-IHIII /K/.IS,
lixlli u(, .' ,H.

IINE^ A.SI' lli:i OVi;illl> AIIOMTMN MY.
dUiiii-iliiiii- of l.iiiiU liv tiiuiiitH III tnll uiul r, 'm.

I'liii:.

Ih nt'lit 1)1 iiiKiir.uii r .iKiiiii~t, t.M.

iIi'i'iIh ili'xtriiMil liv, 471.

lioijHf liiinil ilinvii iiftii iilrurt fm' ^.ili , IVi, l.il

liiiiKic-liitll <li'»lnn(il li\, iidcr riihlf.ul l.i lit, JH.").

Hnlijrit-iiiii-trr i|t-ti"iivi il li\ . i'l'l. !•'••

ll.D.VI'INfi ( Al!«i«i.

»hI.' of. 14M.

rmtruis ( t»\Tit\( r.

• Ill iriTil Ik ri\ iim\ l><'. •'>'<.

iiuino\ubl<' |<ri>|N'rt.\ . ri'liitiiiK In, '<>*,

ill »/j<ri/', to ill livi r 11 tiling \wi\ tlO,

li'Kiilit.v of, 241.

lirll on foliiuil 11 .ll rj.tlltl .
.')'.»

iiiairiuni' tontiMil nmiU' in li.iiu'i', 'i^.

.\Ir. .In.-itii'i' Sliu-v on tin- Knyli-li iloctniif. .''•'.1.

FOllKKlN (ii»M.ltNMi:NT

c'xntnu't I'V. ."iT.

FOltF.KiN I.VW, "iH,

I'OKl'KITLUi;.

w.U whit ll woiiM li.iM woi-kiil or noi.M work. 1":!. 171.

ui>prilirii>ion of. '21">,

('oMiliioii I.i w iloi'trim of. 'i:i, 474.

a.i.ohit, of. 71, .-.MO. im. 7in. 7U.

ill adilitioii to iiiirru-til niil. 7i>.

liubilitv to. a hahdnUH' t'/.r.i. 'ilo. -Jl I.

rtlirf ii),'iiin>t. 174. 70V>.

nsiiltiiiK from ollnr iuln of ili l.-mliinl liiiii-'clt. 'il-i. 'il *•

Witstc, workfil bv, 474.

wlnri' Vfiviior cuiiiiot make .i nooil lilli . i I t.

I'dUMAI, CONTli.U T.

ii>t...nil.Ml, ^.'.tt. -im). •2»il.'2«'2. -JUH.

new tiTin in, 'MUK

wuivfi' of [iroviKion lor. IMO. 4H1.

s»
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4 OtiilM'l rlulMXlllll HI. liW.

rrfiTiiu't to It tiiort , lit, m. 'ifll. 'il^'i

lOUMAI.ITIKH,
I i>Kinm«rM>'< I'/ 'I, riiiulri'd tti roiilrail* by, !I19 >' «"/

iiiuioloii >>(. Ill iiiMlnu'l l.v ri>r|i.iri»thiii. 'JAI.

»lie II not ri.)mr.'<l. 'ifi7.

KOl !l HAY OltHKIl,

(iiriii o(, •'•7'* II.

FHAl l».

It grouml of ilid •<. '47 '' •"/.

«ltift» th«' I iitirr .oiitrrtct. ;II7 CI ,
.'Irtl, !ttW.

iH{.tit. liV, ."MH).

ii-»iKii l»f viilm- <i( lOiitrmt t.iiiili'l liv, <Mll.

i^iiii'i'lUtioti of cimtriwl, n (froiiml (or, ;M7.

I'ltti'hiiiu lHtrt(itiiiN, III, 'tm.

lollittiriil imrol toiitnut or |iri>iiii"'', in p«"<'» o'. 'i''".

COIII'l'lllllHlll. l'>, -U**. 'I'li'. •'"''>•

./•iii« hiiiiiii riinlt'irliii, XVi.

ill«rli».i>. whiii lI'.iTi' i- nil oliliKKtiim *."), :I4H rt «,</.

>|iil>- to 'tiiiiiiiuiii>'at<' fiu't". -MH 11.. ;t.'il.

imixrlrrl ><tut<'IIM-ttt, !W1.

ill o'itiii..iiii{ 1 oiilriul, 'iO!l II.. •••7.

ill |i<rforiili4iirc of lontrurt, Wi

.

iiiiMliM|itii<'V of (iriri', 'tl\. 'tti, 'i'M).

iatinitc Ml Miiiitv, ;U7.

Iittt'iit (lr(«'i't, ill ciiMcM of, .l.V).

losM ('.Ttuiiitv n'nuiriil wlu'r<' tli>n- i'". !*••

iimiTiiiKr iirti.li s or ronliw t-. in rflutioii to, l.hl. '2MH. '2H«, 'Jw).

;m7.

iii'iiioriiii'liiiii only 111! illi»r> to \i rliiil lOiitrurt, whrii', -jHH,

MInKKl'l:f •KVTArioS ly.l'.t, how nliitiil to, ;i2tl.

iiixtiiki- iirinliu'i'il liv. IMll.

noii-iliJtcloMiir, ill iii^i'^ of, H4H it «t ./. ,

Oiniisiou of i'i'ilt'lill>tioil rliiUstf, '2HH.

PAKT.l'KKKOHMAM K (7.1.), '2^8, '2tH, 'i«.'».

|ii'r»oii;il liiir to iMTforiimiice or rtliif, WM. '170.

piililic. o'l tin', :I7I.

I'lK'KH ('/.'.). liv •iiiploMiiiiit of. ;l.'>7 ! ^I'l-

liiircliiirtiT, by, ;l."i(l.

refusal to -iign A writton eciitrint i-> not, '200.

img(l,.!,,S f,y r.) for. 19,1, IW", .lU*.

riKtiltitid in iiihi/iuin in I'liht-H of, HtMi <l urn.

right to cuiiiiilaiii of, not murkftiible, 110, '244.

spttlttiii'ut, on, 444, 6'2'2.

rlLVh: t v/.-.; g-, ,-:,,..> ,- , -.•;•

limy U', 849, 3,j0, .!'>!.

Statiiti- of Fmiiil-*, nil «'Xcfi>tioii from, '2H« ft kc/., ;I47.
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^H-I1r»l lit /,tUt, li'ill.

^U(il'r<'-«iiiii >( iiiiil«>n,.l (.«• t, '^fi. •U*<.

IWiirnl . .'fTrrt 'if. ;MVI

/ifc. rjiwif /('/<•', whrr< Ira. I l«. )I,'4t.

iiiuiml iirnu'iiiil ni'l .»i<'iii. :i:i«) n.

»ni.l<ir mill piirtdiiMr -.uiiiiiiuii iiiiil r,
>•',

«<>l.lali|i', rtiHlirx roiilri . I i'VM.

Wi»i».r ..(, •W*). .ttll

Wniil I'' v«Mliiin ilm I I. '^Xll.

llt.M l>^. >r\TI ri til. 7,i /••/. "» >r*rir» "i 1 i m c-

I li.\l l>l MM' <<i\\l VWt IS ,V( T, i<M.

rUKI Ml N< II, liio

miKIKMIi,
CiimiKt I" f"r. ..I 11 |"inliii~iM of • ••[v li >l'l, ninl ' •> r- (m. li"* •"IH

|,rc)iH.rl> •.M ' fr.. I,.,l.|. Vih n.. till

. .1.1 «itl, I (imI.I, IJh, iKCI.

lIU'.Nl II I vw.

(im'i rt.iiiiiiii lit of |>rtiT, it« In, 177.

I'XiTlllioll .•! work-. ilK to, ">l.

IIIIMU'i|UiII \ of I oll»llll nitloM. ii,* to, i3\.

ii'->in-,'.ioii, ci^ to, '/J*!. :M>1I.

HjH'iilU' 1" rforiimiHi-. ;i~ to, 7".'..

I TTI l.'i: Ad's.

lonlrft. I , ..i,t.iii|.l:itii.K'. I""". ^O"*, ll'iJ, 'l:!.

,|,/7».. ISUTIAI, I'.XKi irioN ; I'mroiiM^Ni K.

miT.
iiii.iiii|il. tr, '£2:1.

of laii.l f.iU.iW.Ml l,\ |.o-... -HM.ii, .'toil 11.

i.l.riir.

itnii'l I') |Miirliii--i'. .i7'2.

^. 11. '.HI.

(lUOlis.

u...l.t.lllcr of, W2, OTM.

lAi'iuto' ' loiitrut't- for -all' of. 171.

srtli' of. not ill vniiloi- » |)Of<Kcs.,ioii, |Nll.

uunnwii.i,.
iittoriirv'-i liiisine«~, of, 41.

coiitnut for >iili' of, 4;t, .'>itl.

Ilatlllc of, U.

UOVl'.HNMr.NT Dl.l'AUTMKNTS.
actions lij iiikI iigiiiiiHl, tto n., 66 ii.
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UOVEUNMKNT VHUK, UT, ;!1, .14. .SV. Ski. k.

UH.WKL I'lT,

covtimiit to nmki' U'HmI, 47.

CiUAUAXTKK,
rcinisiiitatiiiii not iiiuoiiiitini,' to. 459.

srcrct '2('.'t.

(iLAIlDIAXS,

w'len iiH'ai)ul)li. of I'nutnutiiig. l.').">.

GLIDi: linuK.

coiitriiL't to iilit, 1171.

HAIiDSUU',
:i ground of ilt liTicc, 'IM • I »f'/.

vWAith (/.(•.), in, '210.

BriKACH OK TKUST ((/.'•.), 'iO.''.

ljrou^''it upon ik'fcnilunt by hiiii.solf. 'IVi.

toiu|>iiiiirs. in contracts iMtwicn, 'IIH.

(•oiupi'miition n-fnsod, 62.').

covenaul to U'liv. l)uil>linKs in niiair, ansinj; out of, '217.

(liscn tion of Couit not atlVctid l).v. '20.

failine of iiurciiasir's spucnlation, '214.

foif.itur.', -21:!. '214, '21.J.

i, iiiossil)ility of .•njoyinf; thin;,' i)urLlia>o<l, 21H.

inaili'.iiMcy of ronsidti-atioM a form of, '219, '221 li sey.

indiuniity, w nere \ti\dor luf^ not ^tipnlatfd for. '21.5.

in^o^^d in ililay, 5;J4.

lat.'nt and patent, distinHuishtd, '21;!.

nicniltirs ot corporation, nsiiltinf,' to, '214, •'>;>4.

niortgai;t r, on, 216.

not lonKideri'd upon inipiiry as to litlf. *J'h>.

iiiiprtssivf covenant, of, '2r2. '21H.

(iptioii. iirisini,' from ijrant of, 21S.

I'lainlilV's conduct a trap to i>urclia>cr, 212.

-i-rviif. of I'ontract for, 21H.

>]LH,Ni K i'/.r.) en atin^. '202.

sulisc'iumt cvont>. ari^in},' from, '201" '' "7. 212, 4.j;{.

tenant for life, on. 21(1.

tli(.ut,'li plaintiir> conduct unimpcaclialdc, '20;^

trusters, on, 210.

when to be |udf,'ed of, 'M'J.

where iierformanee would involve an illcf^al act, '204, •20.')

where veiulor would be left subject to liability, 21.5.

HKIK,
declared a trustee, W.
disposition of succes-ion liy, 'A. VHo.

KXPKi TANi V (q.f.) of. 7.'t.5 n.
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Ur.XU—rontinuirl.

lnf»nt. m. 99.

purchaBor'n, wluii a party, 100, 101.

Hpt'cirto pvrfonuaiice decreed ai^aiiiMt, 20, -IHH.

unaiitliDrisiil sale, dfcrted to iiiakf godd, 4H8,

vcudor'H. wlit'ii a party, 98.

HiniNO .\N1) SKltVICK.

confidential office, in cases of, ."i^l.

contracts foi. foiineily enforced, .V2.

imtiisiiir ('/.r.) of, 21H.

now not er..'orccd, r,l. 2:t;l, 417 4'22, 48.'.

IIONOK.VHY KNO.UiHMKNT. 187, l."..". 277.

partly leRal, 424.

iwirt-pirfornianee of, 2!Mt.

HOl'K OF Sl('( i;SSI()N.2t.

HOUSK,
alterations of new. ;104.

burnt down after contract for sale. 4."»4.

contract to l>nild and to accept lease, 4H, lf)7. 41."i.

contract to sell, ISl.

destroyed by eartlniiiake, 4-')4 n.

promise to Imilil, 46, 4M.

to be erected in aeeordance with jdans, 49.

HOUSE .Uil'.NT. 2(iH u.

IIUSHANK.
contracting fee sjnii.lc. 490. 019.

IIUSlJANn .\N1) Will',.

assit^nment liy, uf wife's i xpectaiicy, 7:is,

coniproinise of suits between, 7.')0. 7."il.

contracts between, 7.")0, 7.-11. 760.

or husband only, coiitractiufj to sell wife'-.

022.

Anil Sir M u:i:iKi> Woman; Wuk.

-tatc, 4H9, 490. 019.

IDK.NTlFU'.XTKiN.

of document rcfi rred to, 27.'i,

of legatee, 27').

of plan, 191, 2.')7 n.

IDKNTITY,
I'videncc of, 108. 109. 27u.

parties, of, 172, 2j7. And mc I)KS( ihi'tion.

SCa!KCT-M.\TTKI! ('/.('.). of. 108 ft Se(].. 257.

ili.i:gality,

a bar to Hpecilic perlonnance, 20.i, 241 rt seij.

.\WAKD (y.c. , of act directed to be done by. 243.
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lLLKO\Ln\-n>nli,iiii;l.

clcarnO'iH of. wlmt ri'nniri'il to he shown. 'H'-i. 244.

foreign contnictfi. in cuhc-s of, 241.

iinjKJSsihihty of (K'tfonuiincf reuniting fioni, I5;t.

imiuiry an to, 24:i.

iiivolvt'il in perforniftncc. 2().").

.reHKul M.U. on, 24.1.

nimlcUinK contract to oliviiitc. 4W.

ol)jcction on (^roiiiiil of. "iOH ii.

of ftssijjnincnt, I'M.

of contract for piirtiii'rship. 74'i.

of trimt. 24").

piirt-|H'rforniiuui'. olijcction nii-cil after. 1(1.").

peculiar iiatnrc of thi- ilcfi lu c. 242.

piihlic policv, 242.

siih»i(iiiint ^<tatllte, citatcil 1)\. 211. I.'i2. 492.

trade imion-i, in rules of, 240.

what constitntcs. 242.

wlicir ililVnilaiit lia rccoivc.l tlic landit of tlie contract. 240.

iM.MOVAiti.i: i'Ui)ri:i!TV, r,H.

IMl'r.Il.l) CONTII.VCT, 2s:l. 471. iV.'.h.

ntlT. lF.lt Ti:i!M>,

hrcac li of, ri-sliaiui'il. ."itl.'i.

condition. 451. 4.')>t. 471.

contract, of. In;!, 1M4. 4.")H, 471.

ill executory contracts. 1H7.

n.'t;ativc, IIH rl m-/.

plaintiti Ml 1st have |ierfornicd essential, 4.")H.

rebutted, IMti. 1H7.

title, as to, is-l,

underlease, in contract for. lHf>.

IMt'OSSIlilMTY.

a ^'rouiid for rescission, .)22.

anial^'aniatioii. of csecutin^; contract for. 41.").

arising; from the act of oiu' party. .")22.

consent, of piocurini;. 4Hi).

def.ault of defendant, due to, 414, 464, 46.').

elTect of Lord Cairns' Act. 41.''), 6:!7.

elected alternative, of. 49.), 4".»9.

extinction of suhject-niatter. ouinj,' to, :!f)4, 449, 48."), 7;!2.

frar ;dent misconduct of defendant, induced by, 523.

ille;;al contract, of ijerfoiiniiif;. 45:i.

lef^al contract, of perform iii};. 4.")2. 4S5. ():i7.

of enjoyinj,' tiling purchased. 21H.

of rescindiuj,'. 365.

of restitution. ;(6!t.

one alternative, of. 494.
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I\n't)SS||UI,lTY -,,iitinu>;l.

out- ult4iiiutivc, of, tiy lilt of {i(«l. i'.Ki.

liy ait of other |iurt\, Jy^.

1)\ lilt of stiaiiRer, 4'JM.

orisiiiiil. i'M.

plaintitrs |iiirt. of jx'ifi inning,', 4.58. 4().",. .'I'i^.

siil)Htiiiitiiil part of I'ontnirt. iiaist lii' in, 4tW, 40t"i. !^i'2,'i.

INABILITY Ol' rot UT,

to cnfone its jii<lj,'iiiriit, Iti.

Ami «'! Im M'MITV.

iN.Mir.<.ir.\(V,

Common J,aw (i/.r.|. ii'iiu'ily of. 2H it v/y.

( llNSIDKK.VTIoN (7.C.). of. 2'21 < t .icy,

INtAI'ACITY,

ii^'fllt. of. l'i',1.

fauscd ))y limufy. 1:U. IMO. IH".

defendant thr author of liis own. 4H7.

of Court to exci'uti' coiitraft, 4'J, 4()!i it »/ 7,

.'.ml sfi- I'MiriAL KxKi urios,

of ileftiulant to perform liis part. 4H.") it afi/,

of plaiiitilV to ])crform liis part, 40.").

of vfiulor to ronvi'y, knowledge of, 6'21,

original iiicaiuuity of vendor to convey, 2:!''.

siipprvening, INI'. 4H7.

to pxecuti' a rontraot. IDM.

INCAl'.UITY ro CONTIIACT,
a ground of defence. I'i.'i.

agent, of. Hi.").

conlidentiiil relations, of i)erson:< sti'iiiliMg in, 13.").

distinguished from incapacity to execL'te contract, l'!3.

guardians, of, li),^.

infant, of. l.m. 'i.Sl.

LUN.\T1C (7.'.). of. i:t4.

MAKRtF.l) WOMAN (y.r.l. of, liU. 740.

trustees, of, i;!."i.

when judged of, l;i:(. 4HT.

.4);(/ .sti' Cai'.vcitv.

INCOME-TAX,
deducted from inti n st paid hy ]inrchiiser. (M)l.

occupatior, tent, on, t>96.

payment into Court, in cases of. 707.

INCOMl'LETENi:s.S.

contract, of the. Ifi,") it .ir,j,

defendant's default, arising from. 16t5, 4(55,

future agreement, where matter resi^'rved tor. 188,

gift, of, -l-ii.

implied terms, ll^ to. WS. 184.
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IN"COMri.F,Ti;NF.SS-.'r'.//'.'<.''.

in the rvidfiicc of the I'lintnu't, ItWl.

iilstfviiCfS of, l»iM. IH-i.

luiitcriiil item wuiitinK. IHl.

obji'ttion iiiiiilc aftir puit-|"ifoiiiiiini ( .
lr,.'i,

FKIl K ('/.J'.), ll-* to. 1(17. 174 ' ' *"/.

iriiiiilinhl('. IHT.

wlicii to br ii-n Itiiiiiid, !til).

.1)1'? ».(• C'OMI'LKrKNKSs.

[NDKMNITY.
u;;iiiiiii'iitH for. 77'.(.

iiH I*) ('tills, 717.

iliKi>;i" on e»<tiiti'. iiK"'"^'' 'W*>.

tlaiiii for tithf. iij,';iiii>-t. tKXl ii.

COMHKN^^ATION (/.r.l a SlMH'il'S of. t}0;t.

coiitiait for, when it i-^ livoki'ii. 77'.l.

coiitr; rt to givi'. 4HH.

detliuatioii of liabilit.v to perform coNcnaiit for. 780.

KLK< TloN I'/.'.) betwei'ii, anil resoission, '21:">, '21rt.

KK.M-I> ('/.r.). uKaiiiNt loss rc-'iiltiiiK from, H70.

future ileiiianils. against. 77il. 7H().

imiuirv as to. in respeet of cliart,'e. (KM!.

litiliinieMt in action iclatin;; to shares. 717.

ne« contract for shares eiiforceil bv action, for. 72r).

pmohaser not eompelled to take. (M)!. (ilii.

vemlor not eompelled to >,'ive. fi'il).

IN'niVISIlil.K CONTltACT. 40;i. 4>:\ m.

INIWNT,
uppriMitieeship, ."i4. 1114.

cannot t,'ciierull.v >ue or bi- >ned on contract, lit!!. --11.

compromise. 704.

cu>tod,v of, '2:i2. 7(11.

damaires against, 1114.

DKl'osrr ('/.<•.), cannot ;,'eiiirallv ri<'Over. 2H'2 n.

deviM,., '.«».

08. 90.

iiid himself apprentice, 1114.

non-pirtonuauce by. lO.'i.

Iiassinjj-un name of, upon sale of shares. 72'!.

livrint vno.s (</.!•. i by, '2.S2 n.

s|ieeitic performance apiinst. .'>4, '.W. IIU, 231.

by, 2;U.

fNITI.M.S,

signature by, 2t)4.

INJUNCTION,
actor, u({aili.-il, 416, 4iT.

acta inconsistent with contract, against, HH, 570.

ancillary or incidental to pcrforuiance, TiOrt, 506, OtJH.
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.'itw. .•."1.

IN.rr\(TI(»N' -.onliiiu,;!.

iirliitriktion. in cuHt's of, 774 n.

hiiUitioo of cotivi'iiii'iici' in ii'liitii>ii to, M)H,

Ik'II, against liiiKJiig, .'>fMl.

Iirnich of cx|)rrKH or iiiiplitil ti'ini of, .'itl'i.

I)ii>im'«ii, u({»ia^t riinvinK on, 7<t, 7'2.

oonilitionul, fiBi'i.

lonni'i-t'ii with si'Ki ikh' pkiikoumam k 17. '.i, ."i«:t,

conveying iiwav lifjiil .Ktuti'. infiiinst. .'ifWl. 107.

•liiniiiKi'K for ililivy. ii^iiinht iictioo lor, tnW.

duuiiti;!"- iii-tiiid of. tuttl n.

ili'posit, iinainst iii'tioH for. .")"(). W'\.

iliscrctioniiry, •'•'>;< n.

(liMHolution of, .">•>•").

ijrctintnt, ii!,Min>.t, M'l.

(•x»c\itiil rontnut, to iiifonr. -Ill 41'J.

I'xtont of thr lli«li Coiirl - juriHiliition ii

fornu'r Clmiu't ry prmtici', "'70.

in xliilii 'jiiit, to kii p propirty, ."it)7.

inhtrunicnt of porforniiincc, 2;il ii...')t):i.

interlocutory, a.lC.. oti?. otW, :>m. r,l.\.

.Iniliiiiturf .\('tn lis to, "i70, .')7'2.

jurisiliction of tlui I'omt, MV.\. .'>0H.

Ifiisr, to I iiforer cov.niint in, 411. tl'2, »'2;l n., •'••'•l 11.

liiibli' to be (lissolveil, 4"24.

maps, to restrain sale of, 417.

ncf^ativf turni, whtrr contract contains, 41l> f i«'/., '04, ."'rt/..

nonperformance, cnforcinfj rif,'lits rcsnltinj,' from. MH, .'<7'2.

I'arliamcnt, against applying to, 77').

part of contract incapal'lc of pirforniance. where, 41fi -I ni'/..

.'ifiti. .1)1./ S'C 1'.\KTI.II. lAKCmoN.

I'.utTNKKsuii' (7. 1'. I, in oasis of, 41'2, 741.

pciforniance by assie[iicc of nc^ativf covenants in lease. 5M n.

lK)s.session, aj^ainst eontinuinf,' in, .'7"2, ."'84.

preventin}; execution of contract, a^'ainst, .'itUi.

prol'ate, against ap|>Iyinv; for. .')7().

railway company, a^;ainst, 41'i. •|72. ."iK;!.

repairs enforced liy, .'il.

restitntion of conjiitjal rif,'lits. ajjainst suit for. ."'70,

res|niininf5 action in anotlier Court, "'70, ."'71.

salt and surrender of estates, against. 'S7.

second purchase before coiupli'tion of tiist. ajjainst. .Jti'.l.

service, to enforce contract or covenant for. 417. 42:! n.

ship, afjain.st or diverting, 11'.*.

sLugcr, a^,'ainst, 417.

third pirsons, against. .")C9.

tinitier. against cutting, .')6H.

tiliiiM I I ouli'tiLt ^liii>l\CU uV. l-.il ::.

vahier, against obstructing. .')t>'^.

Waggons, against sale of. 40.

rsi.
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INyriKY,
iliuniiKC'*. ui t'>, )lli<.

tli'Urioratiou. iin to, tlUt).

ti iiii^ of ('oiitnut, iiH to, !I16.

titli'. .ix to, I'i^t, ft-l."» ' ' «-/. Srr 1U;kkiikn». o»' Titlk.

INSANITY. i;U, i;r. V, I.ina«y.

ins(»i,vi:n( V.

ii>->^ij;ii('P lit c(>iitr:i(t. oi, 171.

iiiti mil il lissci', of, 471.

orlk;iiml ooiitnutor, of, 171.

pl.iiiitilV, of. 170.

nfiisul of iiurfoiiiiiim'r, iiiiioui liiiij to, C>'i2.

h\ih-ii iiuiiit altliu'iicf, ill vn<*rA of, 471.

INSTALMKNTS,
iissiKmiH ill b.uikni|)trv iiititlcil to, l.'il

loiitiiict to \>o (MTfonnril liy, 'ZH, 414.

|iriii' to tic iiaid liv, 414.

riRht to rcsi'inil on iioii |iii>iii''iit of, .")l.'i.

<i'()itrato liri lu'lii's in nv.|ifit of, .'lUl.

INSTIU(T1(»NS,
for a fiiniial aKi'<< iii»-"t> -**!.

for Ica.-ii'. 'til.

for sottliiiu'iit, li»8.

IXSUR.VNCK,
bi'iu'tit of, 4'i4.

.SVi' FliiK.

INTENT,
not trialilc. 14.1.

to Kigii. '2t)4, '2t)">.

ISTKNTIOX. 7!). 74. 7(i, l.'i.'i .7 «,/., irll.

exprt'SBioii of, l.lti ii.

tl) .t a furtlu r iiistruiiunt shouM l>r execiitt-il, 2U.

.1(1'/ Sif KKI'IiK^KSTATlnS : I'kNAL Sl'M.

INTr.ItKST, 677-^*^V.
utnount on whicli purfluiMM' pavn. ti'.tO.

appropriati d piircLaHC luoiiey, on, OHl, f>H'i, 0H7, 088, 091, 698.

award, from datr of, 081.

condition for payment of, from wliati vir oan.sc delay may ariae,

683 ( ' -CY.

construction of conditions as to payment of, OH.^, OiX), 09M,

contract exempting purchasir from payment of, 082.

silent as to, 679.

deduction of incometnx on tlie amount of, 691.

default un vi ndor':. p:;rt, -.vlicrr, u73, GH!!, 09C. (''«>^, t:-97.

delay, when it will not exempt purchaser, 682, 086, 687, 697.

dependent on condition as to delivery of abstract. 690.
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INTKIIFST-."'.*.//'.!/'-./.

<l<-|Hiiiit, on, »m), Hi, 71 i.

iliH|H)Hsi>Hhiiiu i>( purcluibi r, 111 iiihi' of. Too.

elii'tiiiii Ih twi 1 n. uimI nut-, t'.'.IT.

pxcii (liMK riiitx. 071'.

eX('iii|ition from iuiviimnt of, i\H2. <W,>, 70<).

on r. llt^^, (WO,

[nrsoiiul oci'iiiMttioii, where vendor in im. tl'.Ml.

poHKeH-iiiiii ri tiiiip 'I I'V vcinlor, wlnri-, 0«0.

n tiiriieil liy imreliuKer, wluTi , tl'.H.

IiureliuM-inoney, on, umUr l.iiml- Claii-rs Act, •>!.

liurclm«er in |)o--( mion t^enenilly |iav-. li',)7.

nite of, allowed t.i vendor. t>!X», »«U.

Ntiimliaion for inc reasin^;, ti',)8.

rentf* iiml interinl nuitually ixi liisive, l\"A.

set olV iiuuin^t i;niount of di terionitiou, tl'.CI.

Stiitut*' of l.iinitiitionH, wlun tirst due witliin, 70S.

htittiitory power, wlun- (joshpNHion taken under, 700,

time from wliifli purehaser lias to pay, wliere —
aetion rendered neeeshttry \>\ purchaser's ohjcction<, HHl.

conditions lix time fur ilelivery of ab.-tract, 6'.H).

contract fixes a ilate (or completion, 670.

fixes no date (or coiii|deliou, fi7H, tlHO ii,

leuveH Hiiiuunt o( purcluiHc-nioney to be snbsi'-

ipiently .iscertaintMl, tiHl.

lU'luy is owin^' to viiiilor, 671>. tWJ,

i'«tate sold is reversionary, 701, 7(>'2.

inten -t much exceeds rents, 07'.), OMti,

notice of appropriation of purchase-mouey liaa l)eon

Ki\en, <W2.

price is ascertained by \frilict of jury, 7ol.

title is made out in t'hauibors. 'iHO.

unpaid balance of purchase-money, on, '>77, 712.

wilful default on vendor's part, in cases o(, tlH8 el a.'./.

inti:ri:st in i..vni). 'i-os u.

INTOXICATION,
a tjround of defence. '202, '20;t, 377,

contract not voiil hut voidable in cases of. 'JOM n.

IRELAND,
actions for specific performance in, "i.ll n., .''p.'i"^.

lUUEGLiLAKITY, •i.-.l.

ISSUE,

quautuiit ftiiiiiiiijiriitiia, 4')6 n., 492. Gii.'i n.

JOBBER. «;'•, 71« • •' --/. ^••"• Sa^Kv - ;

JOINT TENANT.S,
contract to divide copyholds, 24,

- ^"Jkiwr 1*
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II'D(H; S ii|ti>i;|t, i:iH.

lIlMiMKNT.
iKTOIlIlt of |.|lt-i alhl 111(1111". Ml.

frinii f>(, .'rfm, .•«"«, Wi. 717.

Ill lU'fiitiit III iiifiticv, '>mt.

Ill /irriioniiiii iiml '" I'lii, t^l.l.

^» I'lml' I'll, ""til.

|iriiiiiMliii({» lip l«i, .'i.'il ' I »t(f.

ri'liif ndir, 'm" '/ "'I/.

IL'IHKMKNT Cltr.HrTnlt.

when a piirtv. HO n.

iL'i'UATiiti: .vers. 1h7:I am. IM-;.,

iluiiiHi^i -, iVM ft ti'j.

ciidiici'iiiiiil <if (•i)iii|iroiuii«', ivx to, 7W1.

iiijiiiiptjcti, »» to. CtH), 'tl\, .'i7'i.

iiiiilti|>lii'itv of prot inliiiK^'. uh to, .<77 ii.

icformiitioii of coiitiuct iiiul fiiforiiiiiicnt ol iiforiiicil iimlruit, KHI

kjhi'iCk' |»'rfi)riiiiiiui' iixtiyiiiil in lortaiii ((iwrs toCli.iiU'i ry l>i\isinii,

.I.'.!.

>>lny of proci nliiiiji. ."i7l. 7ti»i,

tiiiio, UH to. 'M.

truiisfir of iiitioiw. iin to, .I'll. .'i.Vi.

iritlSDK TIoN.
as to Kpiiitii' |i» :foiumiui', how fxirtiniil, .">1 'I » y.

Iioiiniliiiir^ of North Aiiirrii'uii pliiiitutioiis. r. "pictiiiK. "i'<. ''•.

Iireadi of roiitrurt witliiii tlir, (11.

f'oiii|iiinii's iCoiisoliiliitionl .\it, I'.tOH. >,. ,V>. iiinKr. .'i.'iH.

coiic'iirrciit, of lli^'li Court iiiid Coiintv Courtx, •"'J.

I'oiitiiiit to 111' pi rfoiuiiil V itliiii till', til

( olM\ ('iHI(l> o/.' .1, of. .>."i7.

llaillll},'!"^. .1- to, ."l.'lti. <\',Vl >/ Ki:j,

ilffciiilaiil not siilijiTt to. wluTi'. 'u

ilisirrtioiiaiv. I'.l, 'ill. .>.'>•>. "i.'iO, .'lOil ii.

iloillilc. of ('.mils nf Law iiiid ]'.,|iiitv, 71.'i.

1 ailv. Ill -["riric (H rfonimiici'. 'Wl.

t;lM'ii li\ I'oiitnu't it-*ilf. 'il.

Ilii;li Cunt, of, .-i.",!.

in aMjii-tiiii,' .11 .omits hrtui rii mihIoi .iiiil |iiii-fli.i~t r. 'if.O.

ill rrlatiuti to tlir (lowii. (i.'i.

iN.irNi iios i./.;-.i. ill, .'i(i:i ,/ vy.

Irisli J.aiui Comniissioii, oi, o.^k.

I.ali'l Traiisfi 1' Act. lH7ri. iiinlii-, .'i.'iM,

r.aiiils Clauses Act. to enforce |iroc('eiliiij<s iinilii', til.

iiiatrinioiiial caii-es. in coiineetion witli. ."H.

.Mayor's Court nf Lomlon. o|, .',.'i7.

person, af^aiiist the. .'>7. -"iH. l:l:t.

separation, in cases of, 7.')".*.
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iniisiir< Ti<»N'-<'<>«'i"«"'.

mrviiii out of. 64), .'i.'i.l.

Mm r<iKii in CmiiihiI, ii( liif. 'iM.

"tiitiilf, tiiktii !i\Miv ti>, "7.

.iit>|iil iimlU ! mmI iiri(tiiiiiU\ within. 'J.

to II M'iiiil, lO.'i n.

Vi iiiliir ami I'lin liii-iT Ai't, H7<. umli r, i.'i4.

\MiMt rif uriliM)^ 1 iinfi r'" im, 'iSfi

.

1,1,/ „, Si'Ki im I'KiooHiUM r..

II liY.

iiiiit» iiialiDii iiioiii'V 111' jiiii'i' .isctrtiiiiii (1 l)\ vinlict n', tiJ, 7<l|.

iit't, ItMl

•i\ i^il>ll,

KIN<iS IIKNIH IHVISluN.

iH'tioii ciiiiiiiiciK't'il in, .").)2.

KNnWM hOr.,

of nii|icif.cti<)n iif M imIiii •* titli'. tlUt, iViO.

of iiii^.tnkr, miimt of, .'IDH n.

I.V HIS,
II Imr III 11 li. f. . It).

ililiiv I'lii-litiiliii^;. 'hM ,t 1,1^1.

iU\m>it iilliiwtil til n tnaui in Nrndiii''- liuinl«, .'i4fi,

lilt II- I'liiiin 111 |iiiit<'"t. in ciisiM i)f, 'ii(\.

liiiihviiv Art, wlnii- luinl tnkrii iiinli r, i4.'i.

.1,11/ «.• llH.AV; TiMK,

I,AMI TItANsri.l! A(T. 1h7."i...1H), (HI, 44'. n., .'.'.«.

I,AM> TUANSI'KIt ACT, IH'.t7..,ll7 11., OH -101. l>i-/ «"• IMitik-*,

I.AM'l.nlilt,

nil iimuUii'iiiit ilcsrriiiliiin, 171.

l.ANliS ( I.AlSI'.s (;(»NS(»!,ll).Vn(»N .V( T, 1hI"i.

ili.iritntili- oiii|)iiriilii)ii si I'.iiiK iimlir, 1711.

(louipi ii''iilii'" iiioniv, a^i'iitiiiiiiniiit of. Ii|.

illation li.v pri filling,'-' umUr. ."lO.

jurisilirtiim to 1 ompol roinpuny to proi;! • il mi'li r. Hi. ft.'),

lien (or costs of urliitriition iindiT, 712.

iiianilaiiiiis uihUt, (ivJ.

no iiiuitiiblt' rcliif in tu-rs uiuK'i-, tl'2.

notice to ti'i-at, ctVi-i't of. Ill, ti'2.

followed liy lontnict. O.'l. tU. tV".

r irliiiniiiit.uy contnii't niidrr. (i'2.

[,iwsi ssiiiii talicii under. 7tK).

prooocdini,'h uniUr, enforctd, C2.

inirchnso-inoiu'v. how asoirtaini'd iindor. tvi.

'IMiisi-contrac'ts under, 61 t ircy,

;-cfu-!! of vv::iX-^:iy tv p-'-^pd "=-lrr, C,2

of landowner to eoiwiV vinder. (i'i.

warrant to «herili' to sinnnion juiv. Ifu.
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r„\i'si or TiMr. jv,, v^-. .t• I ..,. TiMr

I.ATr.Nr.

.|.f. , I, liV 4*1 liN 11 . Cilt, t'lilM, liKl 11.

riijlit 111 WrtV, il t.

f P
2

i.iiAsi:,

liiiti ilittiiiv,'. I7>, tVx

litolKII'tllllltt nt iiilitlil' I I'll, llWl.

Iiri'ui !i ii( i-i'M limit Ijifiii' I'M I'liliiMi i.f. 171. I7'l-

h\ imuinl» lit iindii- >.tiitiiti , \\*i.

iiiiimit Im iiiliircil to 111 (;iii nl ilulf nf iiiiiiinriiiiliiiii. M"*.

I'liiiiliH ii.'i III! lit iif, il iii.iti'i ml t<<riii, tN7.

Mxirrtiiiiii (I liy rfff-rt'iirc t.iciri'iiiii-t.iin I -. IHHi

.•iiiitiMi 1 1.1 ,11-. -.lit. 4H. Ill", 'i'la. '2h7, 41.^. •!.'•".. ."lU. mu.
t.i .mcut., m.
to K'f'iit, -Vl, li.', II., Nl, 111.-., 1H(|, 'Jlrt, illl, ;H'2, 177.

to |i|-.Kiiii ^11111 ihI.t of. H>l.

to riii.w. |H|.

<'o|i_vliolili'i' I'diitrnt'tiiiK to Kri'iit. W\.
rovKNVM i/.iM to riiiiv. '27, \\*1.

itiKrliillllir of. Il'i, t'O.

mt'riitorH of |iro|iom'il lr««ee, to. lOI.

I'xiuriitioii oftlic trriii iH'fori' tiiiil, \Uit, \'A.

for lifi'. H^Tf lit. lit l<i Kiiinl. :i"i 11

liv. s, for. IH-J, 'ilKI.

opltn'il to lit'nr ilittc of ooiitmct, 47."i. 47H.

provifio for ri'-i'iitr> in. 474, 47.'i.

ri'|M'l'H)'lltlitiOII ItH to, lt)'i.

to coiitiiiii ikll ii'<ii,il I'ovi'iiiuitH, IH'2 II,

ISIIKKLKAKK l<J./-.l not HUIUl' is, 14'i, Oil.

1.0I1I luta I.1UII-.011. A18.

ii-iiiil I'lAtiiaiits, clrwribffl UH nubji'i't to. 4'27.

i.K.\Ni;ii»)i,i>,

mivaiiL't' on i-ii untv of. •i.'t,

coiitraot for sulc of liinutie's. l.'l.'i.

•ijuitv of nili iii|itioii of, .'i.')7.

nvcr-ioii. titli' to. iH.'i II,

void xwtli fi III. 111. 4'2H.

M'ti.M. KsT.\Ti:.

(iiiiNi'K only upon ami liy I'oiiMyttmi'. B7"i.

i.r.(iAi. I'LHSdNAi. ui:rKi:sKXTATivi:.
• i(ilitiiblr rstiitc ill io|iyholdil devolves on. l»7 11.

... |.Te. ..^. ,1 .Tt, =r^..

of a wife, 754.

Ami sir KxKiaroBs.
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M ssj.l',

lta>|)(ll iif lllti ll<l< 'I. I**'.
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Ali.l s.. Ml-IlKl'liKSFNTAlIoN ; I'MiOL VAKIATniN,

MtiM:V.

ii);ri'(>ii'ii\t to li'uil or pnv. "25.
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noiiili^clomiir nf .•oiiviotiDii iiulnrxtil mi lin^Un', ll'it ii.

il-ilal mill iimHUnl .•i)Vi-miiit>< in hti-"' "f. IMin., I'i" ii.

viiiilur'H obli){atioim umliT ruiitnut fi<r ><iilc "f, '(.'IOm.

rn,i ic I'oMCY,

H—<i^!niin'nt contiary to, lit.

ill IcKfttioii ipf ^tallltor,v powirj-, ii-i t<i, IP.

oil). ction im (^ii)Uii(l of '2((H ii., •2I-'.

pn ~iMit separutioii, 7.">'.l.

rriii isiiKit,

ruiitnut witli, l(l."i.

IT I'M 1. 1;.

i.iadiiiK" «>t, 'i^--

niMi> ('/.'•.) ill i'iii|iloviiiiiit u(. :).')"
' "'i-

Dill- or more, M.'iH, MV.t.

Sail' of i.and liy A'utioii \'l. lH(i7...;t.VJ.

witlioiit rcHrrvr, whiru wilr ii*, :l.")7, :;.">'.).

niu ll.VSIvMoNr.Y.

iil.at.iiiiiit from, 000, tU«. «'2J.

ai-propriatioM of, by |.urLlia>ri-, tlHI, tWi, tW7. tWH, ti'.IS.

.i-irtaiuiiiiiit of, under Lands (^lansLM .Vet, »1'2, ftt, 01.

i-oiihtnutivc triiste<>lii|i of, 077.

iHtiiti' and, mutually i \ehisiv.', 07H, 70'2.

iMadii|uaiy of, 221.

iNTKUKsr ('/.''.) on, 077. tWI.

part-iiayinoia of, 290, iiO.'., ;100. 714, 71.').

I'.xyMKNi INTO Court (q.r.) of, 67H, 70.'J.

|>rotit iniido l>v purchurttT on appropriatol, O'Jl, O'.t'.l.

purchafli'r's ohlif^ation to pay, 077.

VKMMUi's LlKN ('/.'.) for. .'iHO ( f viy., 077.

An, I SI,- I.IKN : I'lilCI-.

rri;i iixsKU,
i;oiistnicti\«dy atrustrc 077.

death of, 100.

LlKN ((/.!.) of, 077, 710 W 1"/.

obligations of, 077.

^iloncf of, if.'il.

•• tlic purchasi-i- in default" to pay intt rest, O^^;!.

I'Lsr.Y liOUN,

recovered liv liill in ILpiity, :!7.

VlAb'IiY,

eontraet to work. 17.

(^1 ASlC't)NTl!.V<'TS,01 ./>.</. S, Lami^ ( um ~ks ( oNsoi.ir srios A. r,

IM.-..
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for coiiVfiiiiJici' of I'liiliilill- I.II1.I-. I'.t. '(.

|;\II,\V.\V ( (iNVriil ( TldN I \( llll'll -- \( 1'. IH.,1 117.

I!.\T11I( ATION.
uc(<|i|iiiici-. of iirMiiitlioi i/iil, I I'.i. T"<l.
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iiftiT tiiiii' for jHrfoniiiiiiri'. 1 1'.i.
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InMiilit of coiiiriu't. Ii> taKiiii;. 'iTil.

i-orporatioii. Ii> . 'H'>.

f>MMtiiil-i of. -270.

liiL-haiul. Iiv. 'J7l.

iiiiiiiii. l>.\ . ii'J II.
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tliiril party, liv, '271, 7^1

.

vasiiii' fXprrs.'-ioiiN, not iinpliiil from. '2711.

i;i"..\st>NAiir,KM:ss,

of rontr-Kt, li^X

l!i:( KIVKI!,

iip|»>iiitni('iit of. .'iS'2, ,"iH;!, ti.'iT, 70ti.

to jiri'M'i-vc [iroiifrty from forffitiirc. ."i2U.

isr.f iT.\i,.

(.vidtiuc of a contract, lo!'.

IIKCTIIIC.VTION,

liond, of. 401.

cnuimon prror, of, iiOO.

distinct from Hpecitic pcrfoniianct'. .'iitltii.
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intentional omission of some term, m c.i>e-. ot, :i'.iii.

.Tiidicature Act. 1H78. ctTcct of, 4lXl.

F. :i K
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1 I iiriMrvTr 17.' .1 of ri-iill <>(. tltWl ' -t^.

( luiiiii" 1-, to, (itm.

I i|proiiii^.- Ill cli-.|Mili''l rnjlit^. Ill . ,1- - o|. (il7.
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..\i,lri.r,. 1111.1. r. (U-t II., Ii"..'., umi. iin«.

form of |ii.|.„'iiii'iit or oril.T. Il.'..'l. iW'.'i 11.

j;. iicnil firiii-. ill, I'll'..

Ii.iril^liij' of roiiilitioii 11. it I'oii^iil.ri .1. l'.'.:t.

llolilillU' till''. rotltili.-.l to. ll.Vi.

how ami uluii ol.t^iin.ilil'', liH-.

iiiiiii''.liiit.f, wli.ii' viiiilor -hoiil.l :i|,|.U l..r. I'.iii.

limit. i|. ii.'.ii, r..".l, ni'.:i.

lo^~ of ritrlil to, ii.'.:i ./ -7.

not i-ontiiif.l to Miilr* of r.il « -tut. . ti»tl.

(jhjii'tiiiii piitiMit 1)11 fill ' of iiti^tnu t, fUli.

oiilyoiii' olijirtioM. wluif. lU-"., •'.">*.

o)H'M. fUU.

|iurili.i^.r ill fi'iiilmit i- .iilitl.Ml to. lij.'.. iM^i.

|iluiiitil1 m.iv liiivr, lill'i. II.'.:!.

-Iiiir.s 111 milling roni.'riw. in rl•^|l^lt of, lit".

ruilwiiv 1 om|iiiiii.-. in ruspt'ct of, tUi.

lliou;;ll imrchasiT Ini- no .ilijiction iit all. OJ").

time iillow.il for ioni|.lilioM of titl.> uiiiUt. (MJ4.

not iillowcil for coinpl.'tion of titlr iinilrr, tHi"!.

v.nilor ciinnot fxifpt to tin titli' on. •)»•!.

...lliiif,' siifli iiiti-iist as In- has, in onsen of. lit?. liJ'.t.

Viiicloi anil rurchascr Act. 1H7I, under. »>«7.

WHi\.r ..f ol.)ietioiis slionlil li.- nco;;nizeil in iuilfjnnnt .lir.ttiiiL

tut).

of rit^ht to, l.v purchaser, lj.")4 '
' ••"7.

Iiv vemlor, li.'.i'..

when title niav b> iiiiule out uniler, lit'.!,

where not direeteil. tM7.

!:KK<JnMATI<iS,

of contriu't. 400.

All'l xre UKCTIFlt ATloN.
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i;i i.i>rri:i.li i.\n|i i>i; » :i \Utii:.

I'lMtni'ti ri'liiliiiK' I '. "• '|"|"<.

i;i iilsiT;.\l'l<>N,

"f tnuiifiv "I -II VI; I. ~ 1./.. .1. 71'.*.
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furiiiH of oriliTS 111,'iiiMHt ilifiuiltint,' l)\iivlmhii->. .'i7"* n.
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liiotioii for ilitdliiirm'. tMMi.

piuiiiriit iiiiil ililiMi' of ilicil^, by onli r for. '<!>>.

ri'iiiviT, liy iiji|ioiiitiii(iit of, .'iW'i, 'M'-i.
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v> -tii'S ..i'ii r, t.y. ."i.^i.

writ of iiHKiHtniifi', liy, ,"iM4.
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IM.NI WAI,.

Killtmrl l"i-. tHl,'i;i.'.. .'W'fi
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iiifiim.l, tlM.iit;h Ml) .liiiiiM«i» i.iiivir.ilili
. JT.

iiltiiiiH 'I l'.\ .u|i|.ri »tti<Hi "( fii't. 2<l'-!.

p.iMwcHiiin nfiiuli!.- t> itnirt fnf.iUHt.

»lll, l.«.<.'f. tu, 'Jill.

<lll,»,-.|ii.iit ircuiu-.laii..- .lui. K'lir.l.d. Jill.

liliir for, .'.'iM.

viirlatiiiii froiii |ii'vril'i-.l iiio.lv iif. 'l\'i-

!i:n T.

iiliatt'i ;iit m(. I>v |iiinil. MM.'., ..tul.

I.\ ttiitl.ii coiitnul. ''"H.

iiiiioiiiit of, r.fiTK il In iirl.itnitorH. 'JKi.

iiic iiiiMiil, 71. Ttl. I'^'i.
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" |illiil. iH-iii.
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|iurrliiiiT of. 'I'l 11.

^iilf of |i<r|>rtiml, 'i'i'*-
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ii'MTViil to veiulor li.v loiiilitioii' 01 ^nii'. »*«•.'.

Kft-dtVof iiitiT.-Ht agaiiist. 6»»H.
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I.M.I . .i.to, i.M. lii'i. all.
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i;i.l'l|)l.\TInN,

l.y U'livo of tlif Court. "77 ii.. 'WWl.

I.v l.tt.r. 2H1.
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