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DIARY FOR JUNE,

25. Mondsy...... Recorder’s Court sits. Last day for notico of Telal fer Co. Ct.
28. Tuesdsy ...... Chancery Sittingr Corawail.
8 BUNDAY..... 182 Sunday Ykr Trinty,
8. Tueaday ...... Quarter Ssaslons and County Court Mttings In each County.
24. BUNDAY ..... 2nd Sunday afler Trinity,
10, SUNDAY...... 3rd Sunday after Trinyy.
28. Thuraday . .. 8ittiogs of Court of Error and Appeal.
17. SUNDAY ... 4A Sunday after Trinty,
19. Tuocsday Last 4ay for Co. Coun. linally to rovise Astes. Rolls, and for ap.
scli. monoys by C.86.8. Chisf Sap. to roport state of Gram. Se,

—

BUSINESS NOTICE.
Persons indebled Lo the Propry-tors of thisJournal ave requested to remember that
altour pastdueaccounts have beenplaced tn theAandsof Messrs. Ardagh &£ Ardagh,

Atiorneys, Barrie, for collection; and that only a promptremitiance o them will
sacve costs.

R iswithgreat rluctance that the Proprietors have adopted this course; but they
Rave been compelled to do 30 i1 order to enable them to meet thesy current expenses
which are very heary.

Now that the usefulness of the Journalis so generally admitied,if would not be un
veasonable fo expect that the Profession and Officers of the Courtswould aceord it o
liberal support, instead of allovang th Toes to be sued for their subscriptions.

&ire Apper Gunnda Tade Jouemal,

JUNE, 18683.

A BANKRUPTOY LAW REQUIRED.

If all men were able to pay their debts, and honestly
disposed to do so, there would be no need of a bankruptey
law. But when, in a community, many persons are found
unable, from some cause or cther, to pay their debts in full,
it becomes necessary that there should be such a distribu-
tion of a debtor's effects among his oreditors, that there
shall be no preference or priority—that all shall share
alike-~that after a lawful and equitable distribution, the
deptor shall be protected in the enjoyment of future
acquired property.

The property of the debtor is the fund to which the
creditor Jooks for payment. So long as that fund is suffi-
cient to pay all demands upon it, the ordinary remedy by
action is all that is required; but when ascertained that
the creditor’s fund is insufficient for the payment of his
debts, so that some creditors are likely to be paid in full at
the expense of others less fortanato, and that the debtor
himself, for all time to come, is likely to havo the millstone
of debt about his neck, something more than the ordinary
remedy by action is needed.

The creditors have their rights. The debtor bas his
rights. It is an object of sclicitude so to disposs of the
debtor’s cffeots, and of the debtor himself, as not to trench
upon the rights of either. For that purpose our present
law of insolvenoy is, and for a long time past has been,
utterly insufficient.

That which should be mavaged under the well reguluted
provisions of an act of Parliament, applicable alike to all
persons and all cases, is left to the caprice of debtors or the

caprice of creditors, to the certain injury and loss of the
one party or the other. As the law stands, an insolvent
debior either honestly gives up all that ho has for the
benefit of his creditors, or, under pretence of an assign-
ment for the benefit of his creditors, makes a dishonest
sasignment for the benefit of himseif, and protection of his
cffects a8 against tho demands of his ereditors; but the
latter, we are sorry to say, is too often the case.

It is & mistake to allow the debtor to dictate on what
terms his creditors shall have his effects. It is a mistake
to allow these effects to bo assigned, a3 is often the case, to
the son, the brother, or brother-in-law of the dobtor, whoge
interest is not that of the genersl body of the creditors, but
rather that of the debtor, his relative. It is a mistake to
allow the effects from year to year to be tied up under the
assignmeat, so that none but the debtor himself and bis
chosen assignee shall derive any benefit from the assign-
ment. It is a mistake to allow the debtor himself to decide
upon his own insolvency, and perhaps, under ples of insol-
vency, so make away with his property as to place it beyend
the reach of hig creditors, and yet have the full enjoyment
of it, as if mo assignment were made.

These are all dishonest but too common practices ; and
the law (to our shame be it said) rather encourages tban
discourages them. If a debtor, disposed to be honests
reaily strips himself of all that he has, he is left without.
support and without protection. Through misfortune, he
finds himself s¢ embarrassed that it is ncceseary to com-
pound. Some creditors, whose demands are small, but
whose expectations are large, will pot release without
peyment in full. Payment in full is impossible. The
consequencs is, that the future earnings of the debtor are
subject to be pounced upon to satiste the demands of a
few hard-hearted creditors. He sees before him men pre-
pared to dispute the very bread that enters his mouth for
his daily sustenance and support. He sees before him, as
the roward of honesty, a lifo of panury; and rot merely
so, but a life of turmoil with greedy oreditors. He sees
around him debtors, once insolvent like himself, who, not-
withstanding assignments for the benefit of creditors, live
in affiuence, and who appear to grow richer and richer after
each assignment. He has a family to support. The choice
is between honesty snd penury, or dishonesty and plenty.
The law favors the latter, and the latter is his choice.

Now, this should not be. 'The law which tolerates it is
defective. The law which encourages it is disgraceful.
But such has been the state of our law for many years.
No one has been found able or willing to make the neces-
sary amendments.  All admit the necessity of them, but
none has the courage to make them. The coantry suffers
for the want of a legislative doctor, possessed of sufficient
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skill to apply the remedy. The seat of the discase is wel)
known, but there is not ono cqual to the task of grappling
with it and destroying it.

During the late sitting of the Legslature, our hopes
were ruised, owing to reports that reached us, of 2 measure
introduced by the late Solicitor-General of Lower Canada,
Mr. Abbott, by and with the sanction of the Government
of which he was a member. It was introduced, read tiice,
referred to a special committee, by whom it was amended,
and prematurely killed off, owing to the dissolution of Par
liament. Though for the present lost, its language is still
preserved, and we hope to find it revived during the next
session of the Legislature.

A copy of the bill, as amended by the special committee,
is before us. We cannot say that the bill is perfect. Per-
fection is not to be had in anything human. The existing

law must be amended, and ainendments must be from time

to time made, as needed, according to the teachings of
experichce. Rome was not built in a day. We do not
expect in a morning to wake up and find a perfect law of
insolvency placed on the statute book. Still we welcome
the bill before us, not because it has any claim to perfe--
tion, but because it is a step in the right direction—an
earnest of something more to be dove.

Onc feature of the bill, which gives it a strong claim to
our regard, is, that it is intended to apply equally to Upper
and Lower Canada. Another is, that its aiin is to combine
as far as possible economy withk sound administration of
law. The latter aim is, of all aims in the preparation of
insolvency laws, the most difficult to be attained. The
Baokruptey law of 1843 was found to be too expensive,
and for that reason was allowed to die a natural death.
The danger now is that the Legislature will be driven to
the opposite extreme—economical but beggarly manage-
ment. Tine alone can prove the worth of 2 bankruptey
or insolvency law. It is impossible to please every one.
No bill can be so framed that some one will not find fault
with it. Even the Bankruptey Act of Eogland, the ripe
fruit of ages of experience, collected and classified under
the superintendence of the present Lord Chancellor, is, by
some, heartily condemned. But we are at present disposed
to think that any reasonable bill would be better than no
bill. In despair we welcome any measure of reform. Let
us give it a trial.  If found wanting, amend it; if incapa-
bie of improvement by amendments, repeal it. Let us
bave something. Cowardice has long coongh had its sway.
The do-nothing policy, in respect of insolvency, has been
the policy of successive Governments. It is time that such
a policy should be reversed. We want measures, not men.
We care not what the legislators call themselves—Refor-

]prove themselves capable of sound legislation on this all-
' important subject.

Mr. Abbott’s bill, as introduced to the Legislature, was
carefally drawn. It was carefully and judiciously nmended
by the special committee to whom it was referred.

The bill first provides for voluntary assignments, and
then for compulsory liquidatious.

First, as to voluntary assignments. The bill enables any
person unable to meet his engagements, and desirous of
making an assignment of his estate, to call a meeting of
his ereditors st his usual place of business, The debtor,
at such meeting, is to exhibit statements showing the posi-
tion of his affairs, containing the names and residences of
all his creditors, and the amount duo to cach, distinguish-
ing between those amounts that are actually overdue, or for
which he is directly liable, and those for which he is only
liable indirectly as indorser, surety or otherwise ; the state-
ments to show the amount due to cach creditor, angd the
amount and nature of his assets. He must at the same
time produce his books of account, and all other documents
and vouchers, if required ‘to do so by any ereditor. Each
notice of the meeting, sent by post, is to be accompanied
by a list containing the names of all creditors whose claims
exceed $100, and the aggregate amount of those under
$100. At the meeting the creditors are to name an
assignee, to whom the assignment is to be wade. If no
assignee be named at the meeting, or if the assignee refuses
to act, it is to be in tbe power of the debtor to assign his
estate to any solvent creditor resident within the Province
nct related, allied or of kin to him,and being a creditor for
a sum exceeding §500. Provision is made for the settie-
ment of disputes, if any, in regard to the right to vote at
the meeting of creditors. The decd of assignment is to be
in a given form; if executed in Upper Canada, to be in
duplicate. The assignment is to be held to convey to and
vest 1n the assignee the books of account of the insolvent,
all vouchers, accounts, letters and other papers and docu-
meunts relating to his business, all moneys and negotiable
paper, stocks, bonds and other securities, as well as all the
real estate of the ipsolvent, and all his interest therein,
whether in fee or otherwise, ana all other his assets and
cffects, excepting only such as are exempt from scizure and
sale under execution. Upon the execution of the deed,
the assignes, if appointed in Upper Canada, is to deposit a
duplicate thereof in the office of the proper Court. If real
estate be passed by the assignment, then provision is made
for its registry in the proper register office. If the deed
be exeeuted in Upper Canada, according t¢ the form of
cxecution of deeds prevailing with us, it is to bave the

,same force and effect in Lower Canada as if executed there,
mers or Tories, Grits or Conservatives—so long as i.heyg

and vice versa.
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Second, as to compulsory liquidations. It is declared that
a debtor shall be decmed insolvent, and his estate subject
to compulsory liquidation, 1st, if he absconds or is im
mediately about to abscond from the Province with intent
to defraud any creditor, or to defeat or delay the remedy
of any creditor, or to avoid being arreoted or served with
legul process, or if, being out of the Province, he so remains
with a like intent, or if he conceals himself within the
Province with a like intent; 2nd, if he secretes, or is
immediately about to secrete suy parr of his estate and
effects with intent to defraud his creditors, or to defeat or
delay their demands or any of them; 3rd, if he assigns,
removes or disposes of, or is about or attempts to assign,
remove or dispose of any of his property with intent to
defraud, defeat or delay his creditors or any of them; 4th,
if with such intent he bas procured his money, goods,
chattels, lands or property to be reized, levied on or taken
under or by any process or execution having operation
where the debtor resides or has property, founded upon a
demand in its naturc proveable under the act, and for a
sum exceeding $200, and if such process is in force and
not discharged by payment or in any manner provided for
by law; 5th, if he has actually been imprisoned or upon
the gaol limits for more than thirty days, in a civil action
founded on contract for the suw of $200 or upwards, and
and still is so imprisoned or on the limits; or if in case of
such imprisonment he has escaped out of prison, or from
custody, or from the limits; 6th, if he wilfully neglects
or refuses to appear on any rule or order requiring his
appearance, to be examined as to his debts, under any
statute or law in that behalf; Tth, if he wilfully refuses
or neglects to obey or comply with any such rule or order
made for payment of his debts or any part of them; 8th,
if he wilfully neglects or refuses to obey or comply with
the order or decree of the Court cf Chancery, or of any of
the judges thereof, for payment of mouey; 9th, if he
has made auy general conveyance or assignment of his pro-
perty for the benefit of his creditors, otherwise than in the
manuer preseribed by this act.

If a trader cease to meet his cowmercial Habilities gene-
rally as they becowe due, any creditor for 2 sum exceeding
$200 may make a dewand upon him in a given form,
requiring him to make an assignwent of his estate and
effects for the benefit of ereditors  If the trader on whom
the demand is made, contends that the claim of the credi-
tor does not amount to $200, or that it was procured ic
whole or in part for the purpose of enabling him to take
proceedings under tbe act, or that the stoppage of payment
by the trader was only temporary, and not caused by
fraud or fraudulent intent, or by the insufficiency of the
assets of the trader to mect his labilities, he may withia

five days from demand present a petition to the judge,
praying that no further proceedings be taken upon the
demand. Provision is then made for the disposal of the
prayer of the petition.

In Upper Canada, in case any creditor, by affidavit jn a
given form, of himself or of any other individual, shows,
to the satisfaction of the judge, that he is a creditor of the
insolvent for a sum of Bot less than 8200, and also shogs
by affidavit such facts and circumstances as satisfy the
Judge that the debtor is insolvent within the meaning of
the act, and that his estate has becowa subject to compul-
sory legislation, the judge may order the issue of a writ of
attachuient in a given forw against the estate and effects of
the insolvent, and other subsequent proceedings, with a
view to compulsory liquidation. If the Board of Trade in
the county in which is situate the place of busivess of the
debtor, has appointed official assignees, a3 hereafter men-
tioned, for the purpose of the nct, the sheriff is to place
the estatc and effects attached in the custody of one of the
official assignees; but if not, the sheriff is to appoint as
guardian such solvent and responsible person as ray be
willing to assume the guardianship.

Authority is given to the Board of Trade at any place,
or the Council thercof, to name any number of persons
within the county in which the Board exists, or within any
county adjacent thereto in which there is no Board of
I'rade, to be official assignees for the purposes of the act,
and at the time of nomination to declare what security for
the due performance of his duties shall be givea by each of
such official assignees before entering upon them. The
powers and duties of an official assignee are then detailed.
His remuneration is to be fixed by the creditors, at a meet-
ing called for the purpose; but if not fixed before final
dividend, it is to be put into the dividenod sheet at a rate
not exceeding 5 per cent. upon cash receipts.

Dividends are not, as at present, to be lost sight of, or
otherwise conveniently forgotten. Upon the expiry of the
period of two mouths from the first insertion of the adver-
tisement giving notice of an gssignment, or the appointment
of an official assignee, or as soon as may be after the expi-
ration of such period ; and afterwards, from time to time, at
intervals of not more than six months, it is made the duty
of the assignee to prepare and kecp constantly accessible
to the creditors accounts and statements of his doings as
such assignee, and of the position of the estate, and at
similar intervals prepare dividends of the estate of the
insolvent. The creditors entitled to rank in the estate are
carefully described. Clerks and other persons in the employ
of the insolvent in and about his business or trade are to be
collocated on the dividend sheet by special privilege for any
arrears of salary or wages due to them at the time of the
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exeoution of the deed of assignment, or of the issue of the
writ of attachment under the act, not exceeding three
months of such arrears. All dividends remaining unclaimed
at the time of the dischargo of the assigaee, are to be left
in the bank whero deposited for threo years; and if at the
oxpirtion of that peried satill unclaimed, are to he paid
over by the bauk, with the interest accrued thercon, to the
Provincial Government; and if afterwards duly claimed by
porsons cntitled thereto, aro to be paid over to such per-
sons with interest at the ratc of 3 per cent. per annum
from the time of receipt by the Government. If any
balance remain of the estate of tho insolvent, after pay-
me... in full of all debts due by him, such balance is to
be paid over to the insolvent, upon his petition to that
effect, duly notified to the creditors by advertisement, and
granted by the judge.

Strict provision is made against fraud, and fraudulent
preferences of every kind. It is unnecessary here to
detail them. Suffice it to say that theyare such provisious
as one would expect to find in an aot of the kind, including
some of those now in existence. Many of them are trace-
able to the English Bankruptey Act, and so far the parent-
age is no disgrace to them. They are both wise and
necessary.

Finally, provision is made for the discharge and protec-
tion of the debtor, under certain circumstances. A deed
of composition and discharge, signed by the majority iu
number of his creditors for $100 and upwards, and who
represent at least three-fourths in value of the liabilities of
the insolvent, is to have the same effect with rogard to the
remainder of his creditors as if they also were parties to it,
The operation and effect of the discharge is all that can be
expected, and such as usual in such cases. Every discharge
obtained by fraud or fraudulent preference, or by means
of the consent of any creditor, procured by the payment
to such creditor of any vaiuable consideration for such
consent, is declared to be null and void.

The burthen of the administration of the law in Upper
Canada is to be thrown upon tke county judges. This, no
doubt, is owing to motives of economny. We cannot say
that we approve of it. The county judges have quite
enough to do to discharge cffectually the duties properly
appertaining to their office. The jurisdiction of their
courts has of late been much increased, and their labeur
and responsibilities in proportion augwented. In addition,
the Legislature bas of late years cast wany duties upou
them which, strictly speaking, appertain to the judges of
the superior courts. The fact is, there is too strong a
disposition to throw work upon the county judges, without
previously considering what has already been cast upon
them. They are looked upon as “ legislative conveniences,”

upon whom may be thrown as much or as little work as tho
Legislature in its humour may sce fit to impose. It will
not do to crowd them to the carth with the burthen of
official dutics. We think the last straw that can bo safely
placed oo their backs, has aiready been placed there.
The addition of these new duties will be too much for them.
Its effect will be to cause them cither to neglect their
duties proper, or the intended new dutics, or perhaps both.
In any view, the step is a fulse one. This we regard as the
most objectionable feature of Mr. Abbott’s bill. It is the
peony-wise and pound-foolish system in all its hideonsness.
It is false economy to require judges of county courts,
already sufficiently burthened, to administer a new system
of insolvency law. Better far to leave that aystem to be
carried out by specially organized tribunals, possessed of
sufficicnt ability, and having sufficient leisure, to do the
system justice. Money so spent will be well spent; and
this, we fecl satisfied, will be the only mode of securing for
the new bill, in the event of its becoming law, a hearty
and popular support, without which it will in a short time
go the way of its predecessors,

We are aware that a cry for economy is now rampant,
and perhaps not without reason ; but therc is nearly as
much danger in yielding to it a blind obedience, as there
is in neglecting it.  If a system of insolvency law is to be
bad at all, we should have it properly administered ; and
we are satisfied that the proposed system will not be pro-
perly administered by the machinery devised by Mr.
Abbott. New .nachinery is nceded. The cost of it will be
of no account, compared with the benefits to be derived
from a healthy administration of the proposed law. Better
far to have no law at all, than to have it so adwinistered as
to be a curse instead of a blessing. It is a great mistake
to have too few judges for the administration of law. It
is no less a mistake to pay them inadequately. The only
way to secure a sound administration of law, is to have
enough of judges, and the best men that can be had for
the purpose. Tbe only way to secure the best men, is to
pay them enough to tempt them to leave the foremost
ranks of the profession.

EASTER TERM, 1863.

During this terz Hon. AJam Wilson was sworn in, and
took his seat as & puisne judge of the Court of Queen’s
Bench.

During the same term the following gentlemen were
called to the bar, Edward Boyd, LL.B.; Herbert S.
McDonald, M.A.; Carydon J. Mattice, M.A,; James
Miller, A.B.; Joseph Donovau; J. Downey; J. Weten-
hall; and J. Shaw Sinclair.

During the same term the following gentlemen having
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possed their final examiuation, were ndmitted to practise
as sttorueys at law, J. Hoskins; Joseph Wrighe; A, 1.
Stuart, LL.B.; . C. Pavterson, B.A. ; J. Bdwin O’ Reily,
M.A.; R. Forsyth ; Herbert 8. McDouald, M.A. ; Edward
Morgan; C. 8. Mattice; Peter Brown; James Caufield;
James A. Miller, B.A.; P. 8. Martin; S. Kneeshaw;
George S. Philip; A. Boultbee; M. J. Hickie; E. B.
Haycock; W. J. Hayward; D. G. Hotton; A. Huds-
peth ; James Heap.

LAW SCHOOL.
Bouks to be read for the scholarships of the Law School :

1st Year—Stephen’s Blackstone; vol. 1.
Stephen gu Pleading,
Williams on Real Property.
Story’s Equity Jurispradence ; from the beginning
to section 440.
2xp Year—Williams on Real Property.,
Best on Evidence.
Smith on Contracts.
Story’s Equity Jurisprudence ; 2 vols.
3rp Year—Real Property Statutes relating to U, C.
Stephen’s Blackstone; book 5.
Byles on Bills.
Hayne’s Outlines of Equity.
Coote on Mortgages.
4t Yean—Burton’s Real Property.
Rugsell on Crimes.
Common Law Pleading and Practice.
Smith’s Mercantile Law,
Dart on Vendors and Purchasers.
Mitford on Pleading; and
U. C. Equity Pleading and Practice.

OCENERAL NOTE:

In each year the examination may comprise questions on
the Canadian Statutes affecting the prescribed subjects, when
the text is varied by such statutes.

——

The examinations during last term were closed in the
following order—the minimum mark being 240,

R. Walkem, 320; J. Hutt, 302; G. Kennedy, 273;
G. Holmstead, 203 ; J. S. Stephens, 262,

JUDGMENTS.
The days appeinted for the delivery of judgments in the
Queen’s Beuch and Common Pleas are us follow :—
QueevN’s Bencu—Monday, June 15, 10 o’clock.
Saturday, June 20, 2 o’clock.
Couyox PrLeas—Monday, June 15, 2 o’clock.
Saturday, June 20, 10 o’clock.

LAW JOURNAL.

SELECTIONS.

————— et

THE OLD ABRIDGMENTS,

Statham’s Abridginent of the Law, folio,

in French, without title, date, or pagination. This work
the ficst of the Abridgments of the Law, and the first English
law book ever printed, is a kind of digest, containing most of
the titles of the law. arranged in slphabetical order, and com-
prising under each head adjudged cares from the reign of
Edward L. to the end of tho reign of Heary VI, concisely
abridged from the Yoar Books, tugether with muny originul
cases not extant in the Year Books of “hose reigns. It has
served as a model for others in later times, but was superseded
by the Abridgment of Fitzherbert, which was published about
tho same period. There is only one edition, which is in foliv,
without date, and is supposed to havo been printed by W.
Tailleur, at Rouen, for Pynson; at the end of the Table are
the words: ‘“ Per me, R. Pynson,” and at the end of the
volume is Tailleur’s device. This Abridgment consists of 380
pages, and i a chef-d'ccuvre of sglondid typography, the
singular beauty of which has rarely been exceeded in modern
times. ‘*The paper is of a very firm, silky texturs,” says
Judge Story, ** forming n strong contrast to the sleazy linen
and cotton of our day ; the ink is of a bright jetty and unfuded
black ; the type, though small, and partly composed of
abbreviated characters hus a sharp and distinet face; and the
mechanical execution is 80 exact, that scarcely a letter exhibits
a blur, and the surfrce of every page presents a uniform ap-
pearance, ?uuing to shame many of the standard volumes of
our times.”

In Fuller’s Worthies, published in 1862, * is the follewing
account of our author sub nom., John Stathom :—

“ Ho was born in this county [Derbyshire,} in the reign of
King Henry the Sixth; and was a learned man in the laws,
whereof he wrote an ¢ Abridgment,” much esteemed at this day
for the antiquity thereof: for otherwise lawyers hehold him
(as soldiers do Lows and arrows, since the invention of guna)
rather for sight than servica.  Yea, a grandee in that profession
hath informed me that little of Siathom (if any at all) is law
at this day ; so much is the vractice thereof altered : whereof
the learned in that faculty will give o eatisfactory account;
though otherwise it may seem strange, that, reason continuiog
always, the same law grounded thereon should be capable of
so great alteration. The first and last time I opened this
author I lighted on this passage: Moiendinarius de Matluck
tollavit bis, e6 quod ipse audivit Rectorem de efidem villd
dicere in Dominic8 Ram. Palm. Tolle, tolle.t * The miller of
Matlock took toll twice, because be heard the rector of the
parish read on Palm Sunday, Tolle, tolle, i. e. Crucify him,
crucify him.’} But if this be the fruit of Latin Service, to
encourege men in felony, let ours be read in plain Baglish.”

Fitzherbert’s Grapd Abridgment of the Law.

This s one of the most ancient and authentic legal records,
containing s great number of original authorities, quoted by
different authors, which are not extant in the Year Books, or
elsewhere to be met with in print. It has also the advantage
of being a very copious and useful common-plice or index to
the Year Books, down to the twenty-first year of the reign of
Henry the Seventh.

In the Library of Lincoln’s Inn there is o beautiful copy of
the first edition of this work, which is a very correct edition,
printed in 1516, presented by Ranulph Cholmeley, and as
there seems to be some uncertainty respecting the dato of the
first edition, some bibliographers having stated that it was
printed in 1514, we give a_description of this copy by Mr.
Spilsbury, the accomplished librarian of Livcoln’s {on.

® YWe print from tho odition of 1811, Stathom, Tit. Toll, last case of the Title.

¥ 1t is the (espel appointed for the day.
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* This edition is in threo parts, ench having o frontispicce.
Prefixed to tho first part is a woodeut of the king on his throne,
crowned, and holding sceptre and mund, and over this cut are
the words : Prima pars hujus libri. To the recond pnrt ie
prefixed a woodcut of the royal arma, crowned, supported by
a dragon and greyhound, with a portcullis on each sido of the
arma: above, two angels, bearing scrolis with an inscription
encircling a roso; and over this cut nre the words: Sequitur
seoundn pars. The third part has the same frontispiece as the
second, and over it the words :

Tithma pars hnjus Hord,
9 The price of the whole boke (XIs.) which Loke conteynyth il grete volumes

At the end is the following colophoa :

Finls toclua istina operir finit XII die Decomber,
A %ol Millecimo quingentesimo sextodoct

* Beneath tho colophon is & cut of the royal arms, but of
smaller size than the former, and with some variativus.

* From the evidence of the woodcuts, the same having been
used in tho ‘Fructus Temporum’ printed by Wynkyn de
Worde in 1515, Mr. Herbert ccncludes that the wori was
either executed by that printer, or printed for him in France.
It is worthy of notice, however, that the same type is used by
John Rastell in the Tables to this Abridgment printed by him
in the following year, 1517, the sma.ler letter being used in
the Prologue, and the larger chiefly in the Tables. A copyof
this work was also presented to the Library by R. Cholmeley.
In a notice of an edition of the Abridgment supposed to hase
been printed by Pynson 1514, Mr. Herbert says there is a
copy in Lincoln’s Inn Library. This is erroneous; for it is
tho edition of 1516, as just described, which is in that Library;
nor can ap edition of 1514 be traced in either of the Libraries
of the Inns of Court, the Bodleian Library, or the British
Museum. There is o copy at Holkham of the edition of 1516.

*The copy in Lincoln’s Inn is bound in three volumes in 2
modern binding. On the inside of the covers of the first and
second parts is pasted a paper lubel with the inseription of the
douor : Ex dono Ranulphi de Cholmeley, &c.; and on one of
the fly-leaves of tho sccond part is the following quaint inscrip-
tion: ‘ Of your charity pray for the soul of Robert Crawley
sometime donor of this book which is now worm’s meat, as
as avother day shall you be that now art full lustye, that
remember, good christinn brother. Farawell in the Lord.
1534.” A the end of the third part, also on one of the fiy-
Jeaves, is o Latin inscription in the same handwriting, nearly
to the same effect.”

The Abridgment was again printed by R. Tottell in 1565,
two vols. folio: aud with additional general Table by J.
Raastell, in 1577, 4to.

Of this author old Fuller wrote :—

¢ Sir Anthony Fitzherbert, son of Ralph Fitzherbert, Esq.,
was born at Norbury in this county [Derbyshire]. He was
first the King's Serjeant at Law ; and was afterwards, in the
fourteenth of Kin heury the Eightn, made one of the Justices
of the Common Pleas ; so continuing uctil the thirtieth year
of the said King, when he died. IIe wrote the exccllent book
¢ De Naturfl Brevium,’ with a great and laborious ‘ Abridgment
of the Laws,” and a Kalendar and Indexz thereunto; monu-
ments which will longer continue his memory, than the flat
blew marble stone in Norbury Church under which he lieth
interred.”

“ Mr. Fitzherbert,” wrote Fuibecke in 1599, *‘ must needs
be commended for great pains, and for well contriving that
which was confused%y mingled together, in many Year Bouks;
but he was more beholden to nature than to art, and whilst he
Iaboured to be judicial, he had no precise care of metnodical
points ; but he wus in conceit slow, sc he was in conclusivn
sure; and in the treatises which Le of his own penning, he
sheweth great judgment, sound reason, much reading, perfect
experienc., and in the whole conveyance of his discourses

givoth sufficient proof, that he sought rather to decide than
devise doubtful questions.”
Brooke’s Grand Abridgment of the Law.

In this work which is disposed under more titles than that
of Fitzherbort, many readings are abridged which are not now
extant, except in a work entitled Bruoke’s New Cases. of
this author in comparison with Fitzherbert, Fulbecke enfs:
“ Mr. Brooke is more polite, and by popular and familinr
reasons hath gained singular credit, and in the facility and
compendious form of abridging cases, ho carrieth away the
garland. But where Mr. Fitzherbert is better understood, he
profiteth more, and his abridgment hath more sinews, though
tho other hath more veins; but I am loath to make them
countermates, and therefore leavo tho judgment thereof to
others.”

Sir Robert Brooke was Chief Justice of the Common Pleas
in the reign of Philipand Mary. The flrst edition was printed
in 1568, 4to ; it was reprinted in 1568, and in 1570 ; n 1573
it was printed in two vols. royal folio, by R. Tottell, and again
in 1580.

In Fuller’s Worthies is the following note :—

““ Reader, bo charitably pleased that this note may (till
better information) preserve the right of this county [Suffulk]
unto Sir Robert Broke, a great Lawyer, and Lord Chief Justice
of the Commmon Pleas in the reign of Queon Mary. He wrote
an Abridgment of the whole Jaw, a book of high account. It
inginueth to mo a probavility of his bLirth herein, because
(lawyers generally purchase near the place of their birth) his
posterity still flourish in a worshipful equipage at Nacton,
nigh Ipswich, in this county.”

“Tho character of the Abridgments of Fitzherbert and
Brooke,” says Judg~ Story, * ¢ may be summed up in & fow
words. They are n.cro Indexes. under general heads, of the
principal adjudged cases up to thoir own times, in which the
points are nccurately stated, but without any attention to order
or any attempt at classification. As repositories of the old law,
they n)w maintain a very considerable value, and may be
consulted with advantage. Whoever examines them {for o
thorough perusal of them will be 2 mere waste of time) will
probab'fy eel inclined, when he can, to ascend to the original
sources ; but if thess should not be within his reach, he may
rely with confidence, that these learned judges have not in-
dulged themselves iz a careless transcription, or a loose
statement, of the law. Inour own practice we have frequently
found them the safest guides to the old law, and particularly
to the contonts of the Year Books. At the times when these
Abridgments were originally published, they must have been
very acceptable presents to the profession. But many of the
titleo arve now ohselete ; and the works lie on the dusty shelves
of our libraries rarely disturbed, except upon some extru-
ordinary inquiry, touching the feudal tenures, or the doctrine
of seizin. The modest motto prefixed to both of them deserves
to be remembered : Ne moy reproves sauns cause, car non exlent
est de bon amour.”

Rolle’s Abridgment of Cases and Resolutions in the Law.

According to Lord Campbell, Rolle, while a student at th @
Inner Temple, Londun, * composed that wonderful Digest
which, with additions and corrections made by him in after-li °
was given to the world under the title of * Rolle’s Abridgment
and ich shows not ooly stupendous industry, but a fig®
avalytieal head for legal divisions and distinetions.” And
when this work was cited at the bar in a case in the King'0
Bench in 1670, two years after it was published, Twicden, J.
remarked : ** That was his opinion, it may be, when bewasa
student. You have in that work of bis a common-place which
you stand tvo wmuch upon; but otherwise it is nothing but o
cullectivn of Year Buoks, and little things noted when he mado

* Miscellaneous Works, pp. 384, 383, ed. 1852,
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his common-placo book.  His privato opinion must not warrant
or control us here,”* There is n prefuco nddressed to young
studonts in the law of England, by Sir Matthew Iale, which
has been reprinted in the first volume of tho Collectanen
Juridies. Lord Hale says: ¢ Though it is of excellent uso
and worth, yet it csmes far short of the worth and abilities of
him, that compiled it, and therefore is au unequal monument
of him."”

Mr. Hargrave spoaks of this work s excellont in its kind,
and in point of method, succintnese, legal precision, and many
other rteapects, it to be proposed as an example for other
abridgments of the law.t ~ Judge Story says the chief advan-
tago that it possesses over the earlier compilations is in a more
scientific arrangement of the materials, and a grester subdi-
vision of the gonaeral heads, 3o as iv bring together matters of
the same nature or relative to the sama branch, instead of
heaping them up in one undistinguishing mass.

Henry Rolle was Chief Justice of the Epper Bench during
tho Usurpation. The work was printed in 1668, in two
volumes, folio, in French.

The preceding worke constitute the principal of the old
Abridgments,  Wo have purposely passed over, as of no
account, Huaghes's, which was published in 3 vols. 4to. 1660-
1663 ; and Sheppnrd’s, which was printed in 1675 in 3 vols.
4to; and also Nelson’s, which is chiefly, and very inaccurately
copied from Hughes's and published in 1725 in 3 vols. folio.
D’Anvers’s Abridgment, which extends only to title * Ex-
tinguishment,” is a transiation of Rolle's with the addition of
moro modern cases.  The second edition was printed in 3 vols.
folio, in 1725, 1732, 1737.— Xonthly Law Reporter.

DIVISION COURTS.

TO CORRESPONDENTS.

All Communicalions on the el wf Diviston Courts, or hamng any relation to
Divtsion (huris are sn fulure to be addressed ¢ “The Edvors of the Law Journal
Barrse Post Office.”

All other Mmmmunications are as hitherto to be addressed to *The Elilirs of the
Law Journal, Turonto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS,

(Ia the County Court of the County of Lambton, before Cass. Rom+sox, Judge.)
Lvcas v. Evttorr.

Drvinion Courts—Jurisdiction—Detinue,

17»éda'rmz the Division Cousts of Upper Canada have jurisdictlon in actions of
ettnue,

Where therefore platutiff sued in a County Court, and the value of tho articie
detained was found to be 31, and no certificate for full costs was obtsined from
the judge who tried the cause, plaint!f wa restrictd tothe recovery of Division
Court cuets unly, and 50 wuch of defondants costs between attorney and cllent
as exceeded the whols costs of defenco that would have been jncurred by the
defendaut in the Divislon Courts were allowed to be sat off agalnst the smount
of plalatifl's costs ana verdict.

(May 23,1863.)

This was an action of detinue. Verdict for plaintiff Sl.

The value of goods detained wus found by the jury to be B,
The clerk taxed the plaintiffs costs on entering judgment at full
County Court costs.

Mr. Pardee thereupon took out a summons to shew cause why
the clerk should not be directed to revise the taxation and be
directed to tax Division Court costs only, and why so much of the
defendants costs taxed as between attorney and client as oxcecded
the taxable costs of defencs that would have been incurred by the
defendsnt iu the Division Court should not be set off Ly the eaid
clerk agaiust the plaintifi's Division Court costs, and verdict upon
the following grouads, viz.: That the said action was a suit of
the proper competencs of a Division Court, and that only Division
Court costs should have been taxed by the clerk to the plaintiff,
there having been no certificates grantea by the judge, as requir-

* Osborne v. Walleeden, 1 Mod. 273,
2

1 Noteson Co. Lit.a 9.

ed by the 328th sec. of Con. Stat. U.C. cap. 22, and why tho
said judgment should not be set nside or amended according to
said revision.

R. Davie showed cause.

Renivson, County J.—The question for me to decido i3, whother,
under the provisions of the Division Court Aet, the Division Courts
bave jurisdiction over sctions of detinue.

The 64th and 55th sections of the Division Court Act (Con.
Stat. U. C. ch. 19) define the jurisdiction of the Division Courts.

Section 54 earcfully enumerates tho cases in which they ehadd
not bave jurisdiction, vis.:

1. Actions for any gambdling debt.

2. For liquors drunk in any tavern or ale house.

3. On notes of hand given wholly or partly in consideration
thereof.

4. Actions of ejectment, or in which the right or titlo to any
corporeal or in-corporeal hereditaments, or any toll, custom, or
franchise comes in question.

6. In which the validity of any devise, bequest, or limitation
under any will or settlement may be dispited.

6. For malicious prosecution, libel, slander, criminal conver-
sation, seduction, or breach of promise of marriage. .

7. Actions against a Justice of the Peace if he objects to it.

By sec. 66 the judge of every Division Conrt may bold plea of
and may hear and determine, in o summary way, for or sgaiost
persons, body corporate, or otherwise.

1. All personal actions, when the debt or damages claimed do
not excecd forty dollars,

2, All claims apd demands of debt account, or breach of coun-
tract, or covenant, or money demaud, whether payable in money
or otherwise, wheore the amount or balance claimed does not ex-
ceed $100. And he may make such orders, judgments or decrees
thereupon 8s appear to him just and agreeable to equity and good
conscience.

If detinuo is to be considered ap action ex-contracta, it would
come within the 2nd sub-section ; but I hardiy think it was the
intention of the Legislature that detinue might be maintained when
the valuo of the chattel dotained was $100, while trover could
only be brouglit to the amount of §10; besidey, in the forms of
pleading given by the Com. Law Pro. Act, detinue is classed
asmong the actions on wrongs.

1 shall therefore treat it as coming under the 1st sub-section of
sec. 53.

It has been argued that the words ¢ debt” or ¢ damages”
claimed, limit the meaning of the words ¢ all personal actions,” and
exclude the action of detinue ; because the object of that action
is not to recover debt or demsages but the specific recovery of a
chattel. But, if that argument is a sound oue, the County Courts
would not have jurisdictivn over this action any more than the
Divigion Courts. The Act respecting County Courts (Con. Stat.
U. C. cap. 18. sec. 17) confers jurisdiction in the following words,
subject to the exceptions coutained iun the preceding section:—
«The County courts shall have jurisdiction and hold ples in ail
personal actions whers the debt or damages do not exceed the sum
of $200.” The language of the two Acts in reference to personsal
actions, it will bo seen, is precicly the same, but tho Com. Law
Pro. Aot (Con. Stat. U. C. sec. 300) takes it for granted that the
County Courts have such jurisdiction, by dirceting that the County
Court judges may order exeoution for the return of the chattel
detaineq, without giving the defendant the option of retaining the
chattel, Clearly then the argument founded on the wording of
the section of the Division Court Act, conferring jurisdiction,
fails.

It has, however, been urged, that the plaintiff in all cazes of
detinue is entitled to the bencfit of the section of the Com. Law
Pro.Act last cited, and therefore that the Division Courtscan have
no juriadiction in such actions, as there is no provision that the
Division Court judge may order execution as provided in that sec-
tion, and that it is clearly against the mesning and provisions of
the Division Court Act, that a Division Court 3ailiff should enforce
a writ against lends, Suck is undoubtedly the case, for it has
been provided that where o judgment has been recovered i the
Division Court and an execution returned nulla bona, and the sum
remajning unsatisfied amourn. to $40, the plaintiff or defendeny
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may obtun a transenpt and Gile it with the Claak of “he Covnty

Court, and he v then entitled 1o the swme remedy ne 1t the
Jalznent bud been ongnnatly obtined o that cnnrf [ «huull
certainly not think thnt 1 was cinpowered s a hvision Court
J:lrlgc to order tho execution to 1sene utder the 300th sec. of the
(.ull.l.. Law Pro. Aect, notwithetnnhing that the 69th sec. of the
I)m-:mn Court Act vravides, ** that in any casc unot expressly
provided for by that Act, or by existing rules, or by rules made
atder that Act, the county court judges may in their discretion
adopt and apply the general principles of practics n the superior
tf:;"::‘:f common law in actiony nnd yroceedings in the Division

n

Il': the powers conferred on the Division Court Judges by the
section juxt cited and the wording of the section as to jurisdic-
tion, gives tho Division Courts jurisdiction over detinue, (and I
find it impossible to come to any other conclusion, ) the subsequent
conferring of additional powers on Superior ami County Court
Judges and not giving them to Disiran Court Jjudges, can hardly
be con-trued to take awny that jurisdiction,

. A stronger argument against the exivtence of such jurisdiction
is the g\\cr[co of the rules and forms of the Division Court Act. No
execution in detinue is provided by them, and the forms of clnims
though they make mention of trover leave sut detinue. Now
by the 66th section of .he Division Court Act the rules and forms
shall hnv? the same force nnd effect ay if they had been made and
included in that Act, so that they should be read as if incorporat-
edin that Act. They be. ome then material in their bearing on
the construction of the Act. But it would be too strict a con-
struction to hold that such an omission would take away the power
conferred generally by the Act, more especinily whea the statute
seems to anticipate omissions of ths nature by giving the judges
g;;ve(rf to supply them by reference to the practice of the Superior
rte.

In ?’uylor v. Addyman 22 L. J, C. P. 94, where the words
““debt” and ‘damages,” as used in the English County Court
Act, were held to include detinue, the objection of waut of
machinery was not allowed to prevail. it certainly would impair
the utility of the Division Courts if plaintiffs can be allowed in
all cases of detirue, no matter how small or trivial, to sue in
other courts and heap costs on defendants. I cannot think that
this was the intention of the Legislature.

I thereforo am of opinion that this action is of tho proper
competence of the Division Court, an-l that the order should bo
made absolute for revising the taxation of costs,

Summons absolute.

CORRESPONDENCE.

Stucor, 25th April, 1863.
Sirs,—I wish to know if Bailiffs of Division Courts are or
are not entitled to u feo on executions when returned nulle
bona ?
Please look at ““ Act respecting Division Courts” of 1859,
sections 52 and 53, cap. 19, and give your opinion and oblige,
Yours truly,

Eds. Law Journal, Barrie, C. W. N. Pece, Bailiff.

{Wo think that they are not. There is ncthing in the tariff
of fees to warrant the charge, and we do not think there is
enough iy the above sectiuns to authorize it in the absence of
an express provision, although they seem to give some ground
on which to rest an argument in its favor.

We are aware that the fee is allowed to be charged in some
counties; but we think the better opinion is that it is unau-
thorized, and that for a special and very obvious reason it
was not intended to be allowed.—Eps. L. J.]

UPPER CANADA REPQORTS.

QUEEN'S BENCH.

(Neported Ly Rumrrr A, Hanwion, Exq. BrrrierateLav

IN THE MATTER oF SHERIFP DAviDeon AvD THR CounrT oF QUARTER
SK8uioNs 1N AND Foit THE CoUNTY OF WATRRLOO.
Jury Law=0m. Sat 17 C cap 31, secp 8B4 K7, 105, 161, eubrece 1, ° 40 sec 164
stilesre ST, e S84 e 161, subsres 1,2, 45 sec 10 d—=Sterifl ¢ fres

Held, 1, That a sherlff 12 not entitled to boe paid for certificates allezed to be fur-
nishied tu persons nnder and puranant tos 105 of the Jury Act, without prosing
that the peraens to whom the cortifieates wera given reqacvtad the same

2. That no appweal Hew from the dectatan of the Court of Quarter Seasiona as to the
amount whi i a sheclif s entitled to receive for mileage to serse jurors, and
therefure that the court will not At the stance of the sherliT, grant & manda-
wua to compel that court to neviee ita deciaon fa such a matter.

3 That the arerifT ia entitled to be pad for copies of County Conrt Jury Panels
furnished to the Superlor Courts of Cotnmon Law for L pper Cansda at Toronto

{Baster Term, 1863 )

In Easter Term, 1&62, A Hurrison ootained a rule enlling on
the Court of Quarter Ses«ions in and for the county of Waterloo, on
notice to their chairman, to shew cause why a mandamus should
not issue comman ling them properly to audit the accounts of the
said shenff, 1aid before sad court at the sittings 1in October and
March last, by allowing to the shenff certain items deducted from
the October account, viz :—

111 miles to serve jurors, at 8C......veceerrrreranneee S8 88
2 coptes of juror’s panels for Court of Awize...... 2.00
6 copica of same for Court of Quarter Sess’ons and

County Court..c.ccuessvennesssnsrsos sorasvesnnnsse  0.00
125 certificates to Jurors served, and certain itens

deducted from lus account, resdered to aid

court in March, 1862 ..o veveeveecercnnrorirnnees 23 00
17 miles to 8erve JOrorsd.cu e ves coruenaes .. 136

6 copies of panels of grand and petit jurors for
Guarter Scssions and County Court.cceevveeee 6
21 certificates t0 groud JUroTS..ecieivreseoicnsneces 4

853 44

And to order pnyment of the accounts, including gaid items, on
the ground that the sheriff hasing performed the services is in
law entitfed to be paid for them, and that the disallowance thereof
by =aid court is contrary to law, &c., &¢.

In Michaelmas Term last M. C. Cameron shewed cause. Ho
objected that the rule should be to the magistrates in Quarter Ses-
sions and not to the court. That the court had audited and had
acted in their discrctica. ‘That they had rejected the claim for
mileage, considering the evidence insufficient. 1o filed severai
affidavits.

R. A. Harrisor supported his rule.

Hacanty, J.—1I shall first notice the charges disallowed.

Of certificates of exemption to jurors.

Apart from any technical questions as to our right to review
the decision of the Court of Quarter Sessions, I am not prepared
to say with certainty that I think their view erroncous.

The whole question seems to turn on two clauses of the Juror's
Act—

Sec. 105 says ‘¢ Every juror who has attended, shall, upon ap-
plication by him made to the sheriff or deputy sheriff before he
departs from the place of trial, receive a certificate testifying his
attendance, &c , and the sheriff or deputy sheriff shall give such
certificate upoa demand.”

Sec. 161 provides a tariff of sheriff’s charges ¢ For the respec-
tive services performed by Lim under this act.”

Sec. 5 « For every certificate given to any juror, of his having
served (to evidence bis exemption from serving again uatil his
time for doing so returns in its course) the sum of 20 ceats.”

As T understand the disputed point it is this, the sheriff makes
a certificate fur every juryman, and has it ready and presents it
1o each or leaves it at the treasurer’'s office for each, whether the
juryman asks for it or not. Phe Court of Quarter Sessions insist
that unless the juryman expressly requires it, the sheriff should
not prepare or charge for it.
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1 am hardly prepared to say that the !atter view is not the
{rue anc.
Tho certificate acema certninly intended by parliament for the

benefit of the jurymen, and the sherifl is compelled to give it upon .

demand. That the lattor officer may not be compolled to work
for nothing he is allowed 20 cents for every certificate given to
any juror of hix having served.

The juror is not bound to ask for it, nor is the sheriff [ think
bound to provide it unless asked for.

It woulid scem an unsafo principle to introducoe into practico
that whenover the law allows o party to got n certificate inn
cause, or in any thing connected with legal proceediogs, that the
official who is bonad to give it if required, may atways tako it for
granted that it will bo required, prepare it beforehand, and re-
quire payment from some pudbhic fund on which the burden is cast
by law, if the officer be required to do the work.

I think the applicant fails on this part of his casa.

I now ture to the disallowed mileage items,

Tho ¢cvso mado by the sheriff is that he put in the affidavits of
his bailiff, stating the number of miles travelled to make such
service.

He gives copies of them, ho states that the Quarter Sessions
examined them, that the bailiff examined thew, thoet his evidonco
was to the samo effect ae his affidavits, but the court decided on
stniking off from one account 111 miles, and from another 17
miles, not specifying how many miles wero taken from each service.

He also produces affidavits from two of the justices in Quarter
Scssions advocatiog his view of the reasonableness of his clmm,

His counscl rested chiefly on scction 164 of the Jury Act, which
is a3 follows :—

“ Upon proof by affidavit, &c., of such several services having
been executed, or in the caso of the sheriff of such travol having
been necessarily performed in going to effect the service of such
summonses, the affidavits being nccompnnied with a detailed ac-
count shewing the pumber of miles actually and necesearily
travelled in going to serve each juror, (so that at the end of the
service *te officer summoning the jury shall nniy be entitled to
mileago for the number of miles actually travelled,) and upon the
account being properly audited, and an order of the Court of
Quarter Sessions being made for the paymeat thereof, the trea-
surer shall pay,” &ec.

1t is conceded that the auditing of the sheriff’s account justly
petaing to the Court of Quarter Sessions. I assume that in
making such sudit the court acts judicially and not merely minis-
terially.  As an infericr cour. we can of course compel them to
audit, but where they Co actually audit, examine, and pass judg-
ment upon the account, disallowing part of the mileago claimed,
aud allowing the rest, I 2annt see my way to the right to review
their dizeretion. To do so would be of coutso to transfer tho
duty of audit, that is of any audit in which sny discretionary
power rested from the Quarter Sessions to this court.

ThLe very statements made by the applicant of the kind of proof
he offered, and the courso taken by the court in orally examining
his bailiff as to the services, to my mind justify the acticn of the
Legislature in vesting in a local court, presided over generally by
the county judge, and required to have a certain numuer of mem-
bers always present, the duty of examining into the accuracy of
the claims made by officials on & public fund. The members of
such a court, from local knowledge, ought to be specially qualified
to gift each ¢laim for mileage, and to ensure due protection to the
lountry treasurer.

I cannot enter into any discussion as to the peculiar accoracy or
inaccuracy of the disputing parties, in disposing of the question.

No principle of law is suggested to be involved in the decision.

Assuming that the Court of Quarter Sessions act judicially in
auditing these accounts, I must further express my regret at the
prouaction of afidavits from two of the functionaries there presid-
ing, to aid an application against the decision of their coadjutors,

This part of the claim also, in my opinion, fails.

It remains for me to consider the charges for copies of panels.

No explanation has been offered in the papers before us, of any
grounds on which these items were rejected.

Two copies are demanded for the Conrt of Assize, 8ix copies for
Courts of Quarter Heesions and County Courts, and in aunether
account aix copies of panels of graud and petit jurors for Quar-
ter Nessions and County Courta.

Hardly aware of the view taken by tho {ourt ¢f Quarter Sos-
sions on these cleims, 1 must merely express my opinton, formed
{rom tho statute.

Under section 59 of the Jury Act, the Courts of Asvize and Nisi
Prius, and Scssions of the Peace and County Conrt, issue precepts
to tha sheritf» for & competent uumber of zrand and pent jurors.
By sectior 64, the sheriff may return the same panel of petit jurors
for tho Quarter Sessious sud County Covrt, when tho samo day is
appoiuced for their sitting By scction 75, tho sheritl shall to
ench precept return a panes .. he names of the jarors contnined
in the proper jury list for the year, whoso names shall bo drafted
from tho list in manner after provided. Section 84 direots tho
sheriff, on his return to veen. fac. on precept, under authority of
which the paoel is drafted, to annex n panel to said writ or pru-
cept, containing the names, &c., of these drafted in such panel,
and shall transmit ono copy thereof to tho ~.__e of the clerk of
the peace for tho proper county, and another to tho clerk of tho
crown and pleas in her Majesty’s Coust of Queen’s Bench at Torcn-
to, or to the deputy clerks of tho crown, as the case may be.

Then section 161, giving the tariff of sheriff’s fees, provides
for cach panel of jurors, whether grand or petit, returnced
and summoned by him in obedienco to any general precept for
return of grand or petit jurors for any sittings, &c., of Assize and
Nisi Priug Sessions of the Peace, or County or Recorder's Court,
respectively, under this act, $4.

Sub-section 2. For copies of suck panel, to be returned to tho
offices of the Superior Courts of Common Law at Toronto, each £1.

It seems to me that the propriety of the [charges must rest on
these clauses.

A difficulty oceursfrom therelative wording of clauses 84 & 161.

By the first olause (84), having annexed the panel to the pre-
cept (apparently without reference to the court from which it
issues), the sheriff i to send one copy to the clerk of the peace of
the proper county, to the clerk of the Queen's Bench at Toronto,
or to the deputy clerk of the crown, as the case mny be.

Now, if this clauso stood alone, it might be assumed that only
two copies of each pancl annexed to & precept should be returned
by the sheriff—one to the offico of the clerk of the peace for tho
connty, and if in York and Peel to thoclork of the Queen’s Bench,
and if in an outer county to the deputy clerk of the crown.

In no other way can I uunderstand tho peculiar wording, *as
the case may be.”

Bat tho tariff (zection 161), after allowing the sheriff $4 for
every panel, graad or petit jurors, returned to any general pre-
cept for either superior or inferior courts, proceeds thus:

¢« Por copies of such panel, to be returned to the offices of the
Superior Courts of Comrion Law at Toronto, eack $1.”

Now, these words would appear to intimate that & copy of every
panel for Assizes and Quarter Sessions, aad County Court and
Recorder's Court, i3 to bo sent to the Queen’s Bench and Com-
mon Pleas at Toronto,

It is not casy to understand tha object of tho Legislature in
making any such provision for the inferior court panels, even if
considered neressary as to the assize panels.

This reading, if adopted literally, would compel the sheriff, on
every panel, from whatever court, to send one copy (under clause
84) to the clerk of the peace, and one to each of the superior
courts, or three copies of each panel. But the only fee allowed by
the tariff for copy of paunel, is for copies to be returned to the
offices of superior courts in Toronto, and his right to charge any
fea whateser must depend on the lnnguage of the tanff.

At the Assizes there are two panels for grand and petit jurorrs.
Thus he would scem to be cntitled to one dollar for a copy of each
for the Queen's Benen and Common Pleas in Toronto—$4 in all.

The sawme fees for copics would be allowed in the Quarter Ses-
sions and Couunty Court jury panels, as *here would be threo
poncls—thus, six copies. i .

As thoe act is drawn, [ hardly see any other manner in which I
can construe it.
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Ex paure Povserts axD TiHE Cover oF QUARTER SESSIONS oF
THE CousTY OF LaMBToN.

Clerks of the 'eace—T heir fees=—Tariff 1362

Con Stat. U €, cap. 24 see. 145; Con. Utat. U.C, cap. 31 sec. 78; Con Stat U C-
cap 19, soc 6, 8, 15,

Held, 1. ‘That clerks of the peaco sre cntitled only to payment for one general
quarterly seturn of all convictiona which have taken place before any justion or
Justices of hefore the court of quarter sasions and not to payment for separate
roturnc of the convictions hag befure each individual justios of the peacv-—Ilo
fact to paymeat for ouly four lists ur schedules annusliy.

2. “that the proceedings rquired under soc 78 of the Jury Act for drafting the
panel from the jury list. are not to bu considered tantamount to a ¢ special
s;mh\;\s of the peacs,” 80 as to #ntitle clerks of tho peace to mnake a change
therefor.

3. That clerks of the aze not entitled to charge for filing orders fixing the
time= and places of holdiog dividon courts, or for eommunicating the sane to
1he clerks of the respeciive courts, but only for orders of seaion- arrangiog.
fixtng or 1ltering the lmits of divison courts, or other arts of the court of

quarter sessfons .
(Easter Term, 1863 )
Christopher Ralinson in Hilary Term last obtained a yule nisi
calling upon the Court of Quarter Sessions in and for the county
of Lumbten to shew cause why n writ of mundamus should not
issue, commanding them to allow the following charges made in
Mr Pousette’s account as Clerk of the Peace :
Drawing up quarterly returns of convictions from 18 lists

of justices, tor ench list, &1 .covvereecvniiene coveeeens weees 518 00
-ttending special sessions of justices to draft jurors for

S ptember 8e85i0NS .covee v eiveeiriviieies veer cveeeeene 2 50
Filing order for the times snd places of holding division

courts in the month of June ........ ... 0 08
Enteriug above order in the book of orders ... . 100
Copy for Provincial Secretary ..vviee voieeceee v veverevneseeens 1 00
Copies for clerks of yeven CoUrtS .o veverens weevee vnunens . 700

R 4. NMarr:son shewed cause, contending—1. That the clerk of
the peace wau eatitled to charge only for one general return, sud
Dot for a separate return of the covictions of each magistrate, as
charged. 2. Tbat the meeting of justices to draft jurors is not a
specinl gession- within the meaniog of the tamf, and ¢5 charge
therefor properly rejected. 8 That clerks of the peace bave
nathing whatever to do with the times and places of holding
division courts, and so all charges in respect thereof properly
disallowed

Christopher Robinson supported the rule.

The statutes referred to in the argument are mentioned in the
Jjudgment of the conrt.

Hacarty, J.—I do uot feel any rer.sonable doubt as to the con-
struction to be placed ca cap. 124 Consolidated Statutes Upper
Canada.

Every justice of the peace is by section 1 bound to make a
return of every conviction to tho next ensuing seperal quurter
scssions, (and when two justices act the return is fo be immediate)
and he is also to mske return of monies paid to him thereon,
which return the clerk of the peace is to file with the records of
his office.

Sec. 4 enacts that the clerk of the peace shall, within seven days
after adjournment of tbe quarter sessions publish such retarns,
and also fix in his office for pubdlic inspection ¢t a schedule of the
returns so tande by such justices,” toremain up for 2 specified time ;
and for every schedule so made und exinbited by the said clerk of
the peace. he shall be sllowed in bis accovnts §1, desides expense
<f publication.

Sec b directs the clerk of the peace within twentydays after the
end of tae quarter seesions to transmit to the Minister of Finance
¢ a true copy of all such returns made within bis county.”” Cap.
23 Consol. Stats. Canada. sec. 36, directs all clerks of the peace
to return to the Board of Registration and Statistics, in triphicate,
lists of all convictions bad before cither courts of quarter sessions
or before individusl magistrates in their respective countics.

I have no doubt that the act first cited mercly conternplates one
general schedule to be periodically prepared by the clerk of the
peace, embracing all the retuins made by the justices to such
period, and that the sum of S4 is his fixed fee thercfor.

82"70 were referred to the Tariff of Fees settled by the judges in

No. 57 of that tariff allows 3 feo of $1 for making out and |

- transmitting to the Inspector General a return or schelule of all

convictions which hag taken place before any justice or justices or
before the court, each list $1.

This, I think, means each list sent by him, as directed by the
statute, within twenty days after some court of quarter sessions
—in fact only four lists or schedules annually.

1 cannot consider the proceedings on drafting of the panel from
the jury list, under sec. 78 of the Jury Law, cap. 31 U. C. Con.
Stats, as tantamount to ** a special sessions of the peace.”” The
sheriff attends according to public notice at the office of the clerk
of the peace, and in preseace of the clerk of the peace and nny
two justices proceeds to draft. Dy sec. 83 he draws a bailot and
declares the number, whereupon the clerk of the peace, or one of
the justices of the peace present, declares the nuwber zloud, and
by sub-gsec. 3 the sheriff marks down the name corresponding
thereto, and, when all is done, the names of the sheriff or depaty
anid of the clerk of the peace and justices preseut, or at least of
tws, of them, shall be entered in the book and attested by them, &e.

Nothing berein seems to indicate the acts of a court, nor is the
clerk of the peace as such directed to record anything as the act
of a court.

It remains to consider a clasy of charges made by Mr. Pousette,
such as —** Filing order for times and places for holding division
courtsin month of June; entering that order in the book of onders ;
copy for Provincial Secretary; and copies for clerks of seven
courts "

The point in dispute seams to stgnd thus, After each division
court the judge names the time and place for the ensuing court,
aund the charges are all made in reference to this, The magis-
trates urge that unless some chnnge be made by them in the limits
of the division courts the charges are improper.

In the schedule of services performable by the clerk of the
peace, attached to chapter 120 Coasol. Statutes Upper Canada
are geveral items:—

* Makhing up booke and orders of 3essions declaring the limits
of division courts, aod entering the times and places of bolding
the courts.”

+¢« Making out and transmitting copies (with letter) to the clerk
of each division coart of the divisions made by tho quarter
sessions.”

** Drawing orders of sessions for altering limits of division
courts.”

 Makiog out snd transmitting copies of such orders to the
Government.”

* Making out and transmitting copies of such orders to cach
division court affected by the alteration.”

The 1tems in the tanff of 1862, Nos. 38, 39, 40, 41, 42, 43,
fixing fces for such services, describe them exactly as in tho
statute.

1 am of opinion that theso charges refer to the cases of fixing
or altering the limits of division courts by the court of quarter
sessions, under the authority vested in them by cap. 19 U. C.
Counsolidated Statutes koowa as the Division Courts Act.

Sec. 8 gives the power, and sec. 15 directs the clerk of tbo peace
to record the divisions declared and appvinted, and the time and
place of holding the courts, and the alterations from time to time
mede therein, and he shall forthwith transmit to the Governmeat
a copy ot the record.

Sec. 6 directs that & court be beld in each division oncein every
two months, or oftencr, in the discretion of the judge, and the
judge may appoint and from time to time alter the times and
places within such divisions, when sud at which such courts shall
be holden.

T cannot believe that the legislature intended to impose the duty
on the clerk of the peace of notifying the Provincial Sccretary rod
each of the seven clerks of division courts every two months of
the days appointed by the judges for bolding the cnsuing courts.

Tt scems to me his duty is confined to recording and notifying
to the Government and to the different clerks cvery act done by
by the court of quarter scssions, under the authority of the statute,
as to the erranging, fxing or altering the limits of the different
courts.

Both statute and tariff scem to me clearly so to indicate.

It is quite true that in the list of services attached to the statuto
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there are the words—< Muking up bouks and orders of sessions, [ bail, and therefore he was not in custedy as alleged in the indict-

declaring the haits of the division courts, and enferuy the times
and places ot holding tie courts,” und the taniff adupts the sume
words; uud sce. 156 of Division Court Act, alrendy cited, directs
him to record the divimons declared and appanted, ani the tmes
aund places of bolding the courts. But we cannot, 1 think, avoid
the couclusion, that {0 ectitle him to do the work and charge
tlicrefor the fees prescribed by the turiff, he must shew that the
apporutments or orders for times and places of holding the conrts,
wiich be sends to the Goverument aund the dutfecent clerks, ave
orders or ncts of the court of quarter sessions.
This he cannot do, and I thruk he mnust therefore fail.
Ler cur,—Rule discharged without costs.

Reeixa v. SusrrieworTi.
Neghgent escape—Corviction—~ Evudence.

One W was brought bufore mazistrates in the custedy of defandant, a con-
stable. to answer a chatoo of wilsd-meanor, nnd after wirnesses had beett wxatn.
in-d be was verbally remanded uatil the next day  Being then brousht up
agun, and the pxaminaty m con- duded the justices decided to tahe bail, andg
send thecyo to the assizes. Heuid bo could et bailithwhad time tosend £ or thews
and the justices verhally romanded him til the foltowing dav, telling defendant
toLring hiur up then tw by comuntfed ur buled. Oun that day defendant
negligently pecwitted hinm 10 encape, for which he was cousicted

Jeld. that W. was in custudy under the onginal warrant, and the matter atill
peading before the tagietrates, until fiuxlly dicposed ot by commltinent W
custody or dischargs on bait, and that the cousiction was proper.

Crixixal Casr ResgrvED.

At the Court of Oyer and Terminer and General Gaol Delivery
for the county of Oxford, bezun and holden in the town of Woud-
stock, on Tuesdny, the twenty-first day of October, in the year of
our Lord one thousand eight hundred nnd sixty-two, and continued
by adjournment until Saturday, the twenty-fifth day of the same
mouth, James Shuttleworth, a coustable of the said county, was
indicted, tried, and convicted by a jury of his country of a
misdemennour, in permitting one Jesse Withams Wood ward,chinrged
with committing a rape on oue Ellen Jaue Carrol, to escape from
his custady as such constable, sfter baving been committed to his
custady to be safely kept for further exnmination

Frow the evidence given at the trix), it appeared that Woodward
wag on Thursday, the twenty-first day of August, 1862, Lrought
beford two of the justices of the peace for the county of Norfulk,
under the said charge, on & wurrant issued by one of the justices;
that an examination of witnesses was had on that day, and Wood-
ward wes verbally remanded to the custody of the defendant until
:.’ui_ncxt day, then to be brouglt before them for further exami

ation.

On the next day, Friday, the twenty-second day of Sugust, the
defendunt brought Woodward hefore them, and having finished the
examination ol the witnesses on that day, the justices concluded te
admit \Vopdwurd to bail, and to send the matter to the assizes.

The prisoner stated be could procure bail if he had time to send
fqr them, and the justices informed om that they would remami
him !‘or a doy, and if the bail arrived in the meantime they would
take it: andthe defendant was verhally directed to bring Woodward
before them the next day. to be committed or bailed as they thought
fit.  The next day Woodward escaped from defendant’s custody,
and was not brought before the justices; Le escaped by defendnuts
negligence, ’

On the frial the defendant's counsel objeeted:

1. That Woodward was in the custady of the defendant only
for the purpose of enabling him to procure bail, be having been
remanded to defendant’s custody by the magistrates to enable
‘thcm cither to bailbum, if he could procure bail, or comnut him
if he could not obtain bail: that such remanding being llegal,
defendant was not bound to detain Woedward, and he could not
therefore be legally convicted of a misdemeanour for his escape.

2. That the allegations in the first count of the indictment are,
that the defendant arrested Woodward on the charge of rape, and
brought bim before the justices, aud that they remanded him to
defendant’s custody for twenty-fonr hours, and that he cecaped
whilst defen lant had bim 1n custody under such remand: that
the cvidence shewed that Woudward was really in custody on a
second verbsl remand, for the purpose of epabling bim to procure

' ment; and that there being a varisnce, he ought to be ncquitted.
Aud further, that he was 1 custudy under the second verbal
instructions to cuable him to procure bail after the justicey had

t dectded to comumit hun for trial: that such last instructions were

Fillegal and not justified by the statute, and therefore defendant

; could not be pruperly convicted of au excape a3 Woodward was not

’legnlly in bis custody.

It was left to the jury to say, as a matter of fact, if defendant

,neghgently allowed Woodward to e<cupe, and they found hm
wlty.

8 in consequence of the objectionsraised, the court, in the exerciso

of ity discretion under the statute, reserved the question if defen-

dant ¢uld be properly convicted, on the objections {aken, and on
the evidence, for the consideration of the justices of her Majesty’'s

Court of Queen's Bench for Upper Canuda, and postponed the

yolzment on the conviction until such question shall hase been

considered snd decided, which said question is bereby referred to
the conxideration of the said Court of Queen's Bench.

It was held that the second count of the indictment could not
be sustained, and the defendant was bouad over to appear at tho
next satings of the Court of Oyer oud Terminer and General
Guol Delivery for the County of Oxford, to receive judgrient,
The indictment and copy of the evidence at the tnial are herewith,

All of which is hereby certified to the Court of Qucen’s Bench
aforesaid, pursuant to the statute in that behalf,

W. B. Riciarps,
Drending Judge al the aforesusd atlings of the Court of Oyer

and Terminer and General Gaol Delrvery.
W. 7 Burns for the Crown. cited Burns’ Justice, titles ¢ Arrest”’
and ¢ Warrant;” Wright v. Court, 4 B. & C. 546 ; Hale P. C, vol-
it, p. 120; Jichbuld’s Snowden's Magistrates® Assistant, 4th ed.

.73

P D). G. Midler, for defendant, cited Censol. Stats. C., ch, 102,
secs 23, 40, 43 Rex v. Fell, 1 Salk, 272; Russell on Crimes,
vol. i, p. 428

Haoarty, J.—The first count in substance alleges that defendant
being a constable, &c , brought one Woodward before the justices,
and he was then charged on oath with felony, and the justices
duly adjourned the examisation, and remanded the prisoner from
21st of August to the 220d of August, (being wunder three days,)
and verbally ordered defendant to keep the prisoner in custody,
and hase b w before them oo the 22ad ot August, and that the
defendant so having him in custody negligently permitted him to
eseape.

Tlrc sccond count alleges that Woeodward was charged on oath
with felony. aud a warravt duly delivered to defendsnt, aconstabie,
to apprebend and bring bim before justices; that ho arrested and
had him in custody, and allowed 2 negligent cscape.

The ficts were, tuat being brought up on the 2ist of August,
the justices adjourned to next day, remanding the prisoner. On
the 2 lud the exumination was resumed, aud the justices annouaced
that they bad resuvlved to send him to the aswizes, but would take
bail. The prisoper asked tor tiwe to send for bail.  They agreed
to remand him to next day for that purpose, aod he ¢scaped before
being brought up next day on the remand.

My very strong impression is, that the defence urged is not
open to the defendsat, if the facts be sufficicutly stated.

1t appears to me that the prisoner was in custody on the original
warrant Gl finally disposed of, by either commitment for trial or
discbarge on bail.  Till disposed of finally by the justices, I think
the custedy on thae wurraunt continues. The form of warrant given
by our statute i3 to spprehend and bring beforo the said justices,
&c, *“to answer unto tbe said charge, and to be further desit
with according to law.” 1 therefore do not sce why the second
count should not support a conviction. We have not to deal with
any question as to an illegal remand for a longer peried than the
statate silows

Nor can 1 accede to counsel’s argumesnt, that as the ecidence
was fully taken and the juctices had made up their minds to send
him to the assizes if ho could not obtain bnil, an adjournment for
a day at the prisoner's instance., and for bir sccommodation, to
enable bim to send for bail, rendered the custody illegal, so that
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the prisoner could lawfully escape by force if necessary; and it
may well be doubted if defendunt can justify a neghgent escape on
any such presumed illegulity.  See Lex v. Fell, (1 14l Raym. 421
Itwould be throwing n needless difticulty 1 the way of admunistering
justice 8o to hold. Till the final decision of commitment to guol
or discharge on bail, I think the matter may fairly be considered
as still pending betoro the justices.

The only difficulty I feel is ay to the counts. If I eannot refer
to the second count, the tirst may scem not to meet the facts exanctly
ag they occurred. In that count only one remand isalleged, while
two remands or adjournments took place  Unless we may consider
the last day’s delay siinply as a continuance of the custody, as if
the constabloe, instead of a formal remaud, kept the prisoner, asit
were, all the time before the justices awaiting their decision,
whi)ch depended on the success or fuilure of the attempt to procure
bail.

Tho verdict is general, and the only question of fact left to the
jury was, whether defendant pegligently allowed Woodward to
escape, not depending on the particular forwn of the charge in cither
of the counts.

That he remains in custody under the original warrant, I refer
to Burng’ Justice, vol. vi., p. 368: *¢ And when he hath brought
him to tho justice, yet he i3 in law still in his custody, till the
Jjustice discharge, or bail, or commit him,” referring to 2 1lale,
120, where it is said : ** When he hath brought him to the justice,
yet he is in law still in his custody till either the justice discharge
or bail him, or till he be actually committed to the gaol by warrant
of the justice.””

Per eur.~—Conviction affirmed.

Myers v. Cumnie.
Slander—Evidence of plawntif—Ride 77'/u:cd—6meral Lad charadter—Leave lo
ﬂ]'lﬁf(l -
27, that fu an action for slandes, evidence of plaintfl < genersl had character
Er;;;!;n:: to the speaking of the words, 1s nut adaiissible, even 1o putigatton of
Held uI:). that where e¢videnco offcred at a trial and rejected, affecte only the
amount uf damaze:. and the amount of lamages assessnd {8 small, the rourt in
the exerciso of the discrotion vested an it by the Errer and Appeal Act (Cup. Stat,
U. C. cap. 13, 8. 24,) will refuse leave to appeal
{ Baster Term, 1663.]

This was an action for slander, tried before Ricnanbs, J., at
the last assizes for the county of Lambton.

The declaration contained four counts. The first, was for
falsely and maliciously speaking the words ¢« Myers stole James’
four barrows and took them to the 01 Springs and sold them.”
Tae sccond, was for tho use of the words ¢ As soon as Andrew
Clinton comes home I will put Myers through for stealing James’
hogs, &c¢” The third, was for the usc of the words ¢ Myers stole
James’ hogs and took them to the Oil Springs aad sold them, and
left hitn with only two littie pigs ” The fourth, was for tho use
of the words “ If Myers took James up he would wmiss it, forl
believe it was Myers and Rucben Booth, and ncbody else, that
took James’ hogs '

The only plea on the record was not guilty.

The defendant offered evidence of plaintiff's general bad cha-
racter previous to the speaking of the words in mitigation of
damages, but the learned judge rejected it.

The jury found a verdict for plaintiff 15 damages.

R. A. Harrison moved for a rule nisi, calling upon plaintiff to
ghow cause why the verdict should not be sct aside, and a new
trial had between the parties, upon the ground of misdirection
and rejection of evidence. He cited Tay. Ev. 2nd cdn., pp. 314
and 815 ; Bell v. Parker, 11 Ir. Com. L. Rep. 418.

acarty, J.—In this case we refuse the rule. Though there
are dicta in text books to shew thet cvidence such as tendered at
the trial was admissible, we think the weight of authority is
against the reception of such cvidence in an action for libel or
stander.

Wilson, J , concurred.

Per Unr.—Rule refosed.

R. A. Harricon then, pursuant to & 24 of the Frror and Appeal
Act, (Con. Stat. U. C. cap. 13,) appiied for leave ta appeal, sub-
mitting as the matter complancd of woy misdirection, the court

should grant the leave asked, although the damages agsessed were
small.

Winsox, J., on a subsequent day, said that as the evidenco
offered affected only the amount of dumages, and as the damages
were only $15, the court bad come to the conclusion in the exer-
cise of the discretion vested in tho court by the Error and Appeal
Aect, to refuse leavo to appeal.

Per Cur.—Licave refused.

COMMON PLEAS.

(Reported by ¥ C. Justs, Esu , Barriderat-Low, Reporter to the Courl.)

Bisrror or ToroNTO v. CANTWELL.
Ejectment—I'reseniption-—(onveyance uf right of entry.

The claimant set up fitlo under deed from patentee of the Crown, dated 16th
March. 1542 The defendant claimed 21 vears’ possesaforn.

It was proced for the detence that defendant and his father had worked on the
lot jn question sinee 1843; that they put up a houss on the lot in 1540 vr '3

that previously they had been in posseasion andclsimed it as defondant’s land.
Tt was & wild Jot when they took possession thereof . defendant s father bought
it at & government 8alo at Hamiltoo, etating be bought it for his son.

In reply. » hetter was proved {rom the defendaut to T. C. dated 22ud May, 183G,
1o which be stated ho would not leasw or leave tho 1and tn question until he
was pud for lnaamprovements, complaintog of the value put upon the lot,

It was proved T C. was assi:lant secretary of the Church teclety, and had siocw
disd. Also, that plamntitt first kKaew the defendant was 1o § fon in 1s345.

The jury found for tho defendsnt. Vo motion for new trral, held, that the defen-
dant, being {u possestion at the date of the deed to the plaintuff, (16th March,
17M2,) nothing passed to tho plaint:ff Ly that deed, as the statute of this pro-
vince, Con. Stat. U. C., authonizing the conveyance of a right of eutry, was not

then passed.
on B (31. T., 26 Vic.)

Ejectment for the northerly half of lot No. 14. 3rd concession of
Pushnch.  Writ issued 24th of February, 18569. Defence for
the whole. The claimant set up title under a deed from the Rev-
erend George Mortimer, dated the 16th of March, 1842, The
defendant claimed Ly twenty years' possession before the com-
mencement of this suit.

The caxe was tried at Guelph, in November, 1862, before
Richards, J. It appearcu that on the 23rd November, 1835, the
Crown, by letters patent, granted this half lot to the Rev. George
Mortimer in fee. And by deed dated the 16th of March, 1842, the
grantee conveyed the saee in fee to the claimant, in trust as an
cndowment for the ¢ See of Toronto,” and for the benefit,
maintenauce, and support of tho bishop of such see for the time
being, and his successors in office for ever.

Ou the defence it was proved by a witness that he knew defend-
aot and his father since April, 1833. That the father lived on lot
No 13, and the defendant on No. 14, aud that they chopped, logged,
built houses and barns ever since he could remember; that he
first saw them working cn the premises in question in 18345 that
it was about 21 or 22 ycars ago, less or more, since they put s
houso on the premises; thty had 15 or 20 acres cleared. Defen-
dant and his father were in possession claiming it betore that as
defendant’s land. There are now 50 or 60 acres cleared and a
Louse and barn on it. It was a wild let when they first took
possession. Defendant bought it at an auction sale at Hamilton.
This witness never heard of avy other titlo than that got through
the sale at Hamilton. Another witness swore that defendant’s
father made improvemenis on lot No. 14, to the best of his
knowledge as much as 26 years ago, and put up the house over
22 years ago. That the defendant was in possession ever sisce
anything was donc upon the place. He got it from bis father, who
said he had bought it for bis son. It was unimproved when they
went there.  Two other witnesses prosed to the same cffect,
carrying the building of the house back to 25 or 26 years; and
one¢ of thein said he was at Hamilton when the defendant’s father
bought the right, as the witness understoad at Hanmnlton.

fu reply, o letter written by defendant to Mr. T. Cbampion,
dated tie 22nd of August, 1816, was proved and put in, in which
the defendant cxpressed his desire to know wliether he shall
have a deed to get from the proper authoritics in course of time.
““incasec he takesalease,” and proceeding, ¢ Av every other settler
is at present sctthug about ther Iand 1 weuld wish to do so in
like maunver, as 1 am stil improving on it. 1 should hke to
know for what? but I do not intend te lease it or leave it untal 1
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am paud for my smprovement«, 1t 1 do not get this hiberty ~uch as
the settlers of the township *” The letter goes vn 1o compl un of
the value set upon the lot, and 1equestug a early wnswer. Lo
was proved that Me Champion was ut that time assigtant secretary
ot the Chureh Suciety, and was siuce dend.
clerk of the peace, proved that a note shuwn to hun, duted the
18th of December, 1843, wus written aod given by hn to
defendant. It was as follows:

¢ Sir,—The bearer, Patrick Cantwell, is the person living on
lot No. 14, 3rd concession Pusliuch township, (the north halif.)
about which I wrote to you on the 2ad 1ustant.  He i3 about to
g0 to Toronto and will see you there respecting sad lot. 1 ean
recommend him as a trusty per<on.”  Sigued, &c , ami addressed
to Thomns Champion, &c. .\n entry was also proved in a book
kept for the Church Society: ** Cash due to snudries, to Inads, P,
Cantwell, on sccount of north half of No 13, in the 3rd conces-
sion Pushaoch, 153.  This was proved to be the bovk in which
Mr. Champion made his first entries  The same charge was
carricd through the bovks. The society did not own No. 13, but
14, in the 3rd concession, Yuslinch A witness proved that he
called on defeudant in 1855, and in 1838, about it; and that be
did not then claim the land as proprictor. The plujnufl first
koew the detendant was in posseseton in 1845,

Tbe learned judge asked the jury to say whether at the time

the conveyance was made to the phaintiff (16th March, 1842) the -

defendant, or those nuder whom he claims, were in the actunl
possession of this lot claiming to be owner, or at all events,
claitmng the right to maintain possession of the land. If the
Jury were eatisfied that the defendant entered as a purchaser from
the Crown, nud the Crown afterwards granted to the party under
whom the pluinuff claims, the tile and the possession would be
in harmony with cach other. ‘That the land being wild lanJ, and
no knowledge of the defendant beiug in pos<ession being brought
home to the plaintuff earlier than 1843, the Statute of Limitations
would not attect the mght to recover.

The jury found for defendunt

In Michuelmas Term Galt, ¢ (', obtained a rule miz for a new

trial without costs, the verdict being contrary to luw and evadence, |

aod the learned judge’s charge.

M. C. Cameron shewed cause
statute H. V111, (the Statute of Bracery,) the defendant bewg
possession cluiming as owner, nothing passed to the plainuiff by
the deed of 16th November, 1542, as the statute of the province
which authorised the conveying of a right of entry wus not then
passed.  Hecited Noe Dunns. Melean, L U. C.Q B 151 ; Doe
Bonterv. Savege 5 U C.Q B 2235 Dee Peterson v, Cronk, 5 U.

-ty

C Q. B.138: Duc Beckett v. Nightinguale, 5 U. C Q B 518; Noe

Clark v. Melnms, 6 U, C. Q B. 28; Doe Sumpsen v. Molloy, 6 U. !

C.Q B 302,

Galt, ¢ C, contra, referved to Benns que tam v, L'ldlie, 2U C
Q B. ZSu. He aiso contended that uuder the act respecung
limitations of action and suits relating to real prapecty, Con. Stat
U. C, ck 88, sec. 3, which was first passed in 1834, the statute
of JL V1L would not apply, unless the true owuer had nolice
that the lsnd was in the actual possession of another person.

Drargr, C J —The statute of 32nd B. VII, ch. 9, has been
repeatedly beld from very early tmes to have been only in
afirmance of common Iaw. The section of our statute of 18314,
to which Mr Galt refere, extends only to preventing the lapse of
twenty years being a bar 1o an action o recover any land or rent
undes certain svecified caircumstinces It ennnot be construed to
give effect to conveyances of lund, which at commnon law and under
the stutute H. VIH were void

The principle contended for on the part of the defendant is too
well establiched to be questioned, unt:l the statute was passed
which legalized the conveyance of o mere 1ght of entry 1nto aad
upon Iands whether itnmedinte or future, vested or contingent.
Tall then the law was settled that wlile one percon was in actual
aod exciusive possession of dand which he claimed as his own,
another, though the true titic might be vested in him, could nat
make a conveyance of property a0 held adversely to him, which
would hinve the etfect of passing the fee. The possession must
certanly be adverse in its character. If the defendant in this
case claimed by any pricity with the plaintif, or had ackunowledged
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Mr. Saunders, the”

e contended that under the |

hun to be the owner : sull wote st bie adits s seisn, then the
prineipic dos not npply @ wndat the deten Lot bol cuterad auder
w conttaet to parchase, or us @ tenant wwlet the Rey G Mortuner,
he could not dispute s e or righCto canvey  But the evidence
very clearly <hows that he or his tather took possession betore the
Pgrant to Mro Mottimer clabmmyg ndependently of every one
L except the Crown.  For all thatuppears, they were tuteuders npon

Crown Inads, and continued to be in possession a3 such intruders
i when the Crowa patent issued. Then as to the grantee, the
| defendant was in adverse possession.  There was, however, someo

¢ evidence of letters nud ucts from which, "had the jury tound an
" acknowledgment of the plaintiff’s title and right to pussession, and
! found thereupon o verdict for the plamutl, 1t may be questivn-
| able whether we should have disturbed 1t. But that evidence was
Uleft to the jury, and with 8 direction of which tho plaotifi’s
connsel dues not and coulid not with reason compliamn

Looking at the length of the defendunt's pussession—at the
extent and value of lus improvements—at the lapse of tune since
it was knowp, the defendunt was in occupation untl the action
was brought, while the defendant’s letter of 1840, showing as it
does & consciousness of the weakness of s own title, yet coatains
a refust. to accept o lease, or to give up possesston uuless on his
own termg, I amn not surprised that the jury leaned strongly on
the detendant’s sude, putuing on any deubtful circumstances a
constiucticn in his fivour  And I should aunticipate that in tho
event of another trinl the same result would tullow, 1do not think
under such circumstances it would be o sound exercise of discre-
tion to grant 8 new tnal.

Rule discharged.

Fraser v HickMax.

Beailway Clauses (3 g0d siatean Acbem Ry 0 npany—Sto L hidders o f— Liability
or amnunt of unpul stoch—EKrecation agaanst company—Relurn of * nulis
Lo ™

Decdaration. under Raulwav Clauses Consahidation Act acainst defendant ns a
aliars hotder of the Part toape Lindaa, & Beaverton Ratlway Company, setting
out the Kecosery of n judoin nt agoust sabd railway ompaay : return of wait
<l boned ) that the defondsnt holda 25 sbares o stock 1 said company ua-

sid.

{ l’l:")v- —1. Never {ndebied 0 Never was or s a aharcholder in sidd company.
O the teisd, sunenyg othier things, plrntitl profad o Judament saafnst xh::
cotpany fur L3000, that w fi At Ll beon tssued and returnsd = nwlin bone ™
wl~o thiat dh fendaut liad signed the atock-Look of company for 23 sbares and
pid 23 per cent, £6 5.

The Jury hasiue tound tor plaintiff. on mothn for unnsuit, on ceveral grounds,
antong thet that on the trgd 1t sppested that the words < twenty-five” had
Teen written aver the word © ten, * appovite the defendant’s nune, and that the
alteration <should be acconnted for  Also uthly, that the coniract under which
plauntilf recoversd his Judzon ut wreiiedal, badug for s Joan ata nsuriousrato
of waterest  Held that the tist olgectson was rebtutted by the faects proved at
the trial as the defendant bad patd the sum. €6 5« baug the cofrect suo to
be paiid on the tha iest endl on 25 shiares of £10 o3 h, beag & per cont And
ae tothe MUl alyeetinn Aeld  thatif defen Lant wichad to tmgp ach the plane
0Fs Ju tement 03 the grounds of fraud or colluston. he should hare tatsed the
A fenrn by lis pley .

Son e, that the court wall intend the judzment to do right and well founded
f2 ull tospecte, untat the contears wshewn ™

T The seversl grouteds taken, ot mofton for nonsait. not ghave refereed to, bave

T teen o e by previias rases § thiss and ths Court of Queen s Betich, 18 by

cofuren w below will apperr

The plaintiff declared under the Railway Clauses Consolidation

. \ct. against the defendant as a sharcholder of the Port Hope,

' Lawdsay & Bea.ertua Raslway Company, sctting out that he re-

| cavered judament against the company ; that he has issaed 8 A

U fe, which has been returned aulla fona; that defendant holds 20

shares of stock on which nothing has been paid

Pleas —1 Never indebted. 5 That defendant did not become
uor is he 4 sharcholder in the company. .

The trial taak place at the assizes for Yorkand Pecl, in January,
1862, beiore Rurns, J.

The plaintiff proved that he wasa judgment creditor of the Port
Hope. Lindsay & Beaverton Ralway Compzny for upwards of
£3000, and that he has issued a fi. f2. aganst goods which had
been returned nulla Long 1t was alse proved, independently of
the return of the % ju made by the sherif of Northumberiand
and Durham, that the Company had na goods or chattels anywhere.
The defemdant was one of the persous nameld as formng oue of
original company, incorporited by the act of 9 Vie., ch. 108 1o
was alse proved to have signed the stock book for 23 shares, and
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to have paid a call of 21 per cent., madein 1847, amounting to £6
08., tho shares being £10 each.  In 1853, two acts were pnassed,
relating to the company extending the time for commencing the
work, &c, &c. In the latter of these, 16 Vie., ch. 241, sec. 4,
there is a provision, that no subscrmber to the stock book, under
the origiral act of incorporation, should be held to be a stack-
holder or responsible as such, if he shonld within one month from
tho passing of the act signify in writing to the president of the
company his intention of withdrawing therefrom. Several of the
origioal subscribers took ndvantage of this proviso, but there was
no direct cvidence that the defendant did so, and that was some
evidence to the contrary. After the act 16 Vie., the defen-
dant’s name was omitied from lists made out of stockholders,
which the secretary for the time being prepared, aad notices of
elections of directors, &c¢ , were not sent to him as to others who
were treated 8s stockholders. There was an new book made out
in 1853, cuntaining o listof shareholders, in which the defendant’s
name did not appear, but it aiways remained in the original stock
book. The name of the company was changed by theact 18 Vic,,
ch. 36, but it was specially provided that the change of name
should not be beld to make the company s new incorporation, or
to impair the effect of any former act relating to the company.

At the close of the plaintiff’s case it was objected, 1. That the
proceedings should be by sei. fu. 2. That the return to the fi fa.
was not valid, because, a3 it was proved, the sheriff of Northum-
berlaud and Durbam wag at the time he returned the writ of /i fa.
a director of the company, though at the time he received it he
was not. 8. That the defendant was not shewn to be a share-
holder, the book entry being only an agreement to take shares.
4. The ngreement is not with the company, there being a variance
in the name. 5. The company was nct shean to have gone
legally into operation, as it was necessary to shew that five per
cent. was called and paid in. 6. The wcrds ¢ twenty-five” in the
stock book, opposite defendant’s name, have been written over a
word «ten” This alteration should be accounted for. 7. The
original act had become dead for non-user, and the subsequent
acts do not revive it 80 as to make the defeadant lisble. These
objections were overruled, icave being reserved to move the court
above for a nonsuit.

‘The learned judge left it to the jury to say whether the defen-
dant had relinquished his stock, though the notice in writing
addressed to the president of the company cannot now be found
or proved. In considering this question, he drew the attention
of the jury to the fact of the cmission of the defendant's name
from the new list of sharcholders in 1833, and the lists subse-
quently made out. The jury found for the plaintiff.

Io Hlilary Term, Iector Cameron obtained a rule nisi for a new
trial, on the ground that the verdict was against evidence, or for
a nonsuit on the leave reserved, and on the further objection, that
8th, the original act beving expired, the defendant’s lisbility was
at an end, and the revival of the company by the new act did not
revive defendant’s liability ; and, 9th, that the contract on which
the plaintiff revovered judgment was illegal and void, it beieg a
loan of money by a director of the company at illegal interest,
and contrary to the provisions of the statute in that bebalf.

In the Michaelmas Term foliowing, Jokn Paterson shewed
cause. He referred to Smith v. Spencer, 12 U. C. C. P. 277.

Moss, coutra, urged that the plaintiff being a director of the
company, the defendant might be permitted to go behind the
Judgment and shew that the denling between plaintiff and the
company was void on the ground of usury. If the judgment was
fraudulent and collusive between the plaintiff and the company
it ought not tc bo cffectusl against the defendant,

Drarer, C. J.—The first objection is answered by the fact that
actions of this character have have been repeatedly upheld in the
Queca’s Bench and in this court; snd further by the fact, that
the statuto when declaring that each sharcholder shall be indivi-
duslly liable to the creditors of the company, in respect of the
amount unpaid upon his stock, declares also that be shall not be
liable {0 an action before an execution against the company has
becen returned uusatisfied in whole or in part. I have no doubt
if 8 sc1. fa. had been brought, it woald have been contended with

equal force and more reason, that an action was the proper mode
of proceeding.

The cases of Ruy v. Blarr, 12 U. C. C. P. 267, and Smith v.
Spencer, 12U C. C. P. 277, anawer the second objection. The
shreriff was not mado a director until after he reccived the writ
and 1t was pot proved ho was a shareholder when he received it.

The cnse of Smuth v. Spencer also dizposesof the third objection,
and the defendnat here actually paid an instalment.

The case of the Toronto § Lake Huron Raiway Company v.
Crookshanks, 4 U. C. Q B. 309, meets the fifth objection. The
later act in this case goes as far as the reviving act in that, to
recognise the company as legnlly existing.

‘The sixth objection is rebutted by the evidence of facts subse-
quent to the subscription,  The amount paid by the defendant is
consistent with a subscription for 25 shares.

The seventh objection is disposed of by the case of the Toronte
&c., Lake Huron Railicay Company v. Crookshanks.

The eighth issnswered by the case of Smuth v. Spencer, and by the
4th sec. of the 15 Vic., ch 241.

The ninth objection was not taken at the trial, nor is there o
word on the lenrned judge’s notes to sustain it. No evidenee is
given that there was illegal usarious interest contracted for when
the plaintiff lent his money to the company. No affidavit of the
fact alleged has been offered.  This, like the second objection in
the case of Ray v. Dlair, is an attempt to get hehind the judgment
against the company. If the defendant desired to impeach this
on any ground of fraud or collusicn between the plaintiff and the
directors or officers of the company, he should have raiced the
defence by plen. The court will intend the judgment to be right
aud well founded in all respects, until the contrary be shewn, and
shewn in a proper manner. I continue of the opinion I expressed
in Ray v. Blair, and thiuk that the defence, if trae, in fact, was
not open to the defendnot on the pleadings, and there is nothing
before us to shew that it has the siightest foundation in fact.

1 think therefore, therc is no ground to order & neusuit, nor
yet for o new trial. The weight of evidenco tends in wy opinion
to sustain the verdict, though defendant may, aud most probably
did think that ho was relieved from hability by the company not
going into operation under the first act. Before the case of tho
Toronto § Lake Huron Railroad Compony v. Crookshanks was
decided, n good many people shared his error in opinion. Perbaps
it would bave been as just to people ic his position, if the legislature,
instead of providing that no subscriber to the original stock book
shall be held to be a stockholder, if within a fixed time he sigoified
his intention to withdraw, they had said, unless ho signifies his
intention 1o continue. DBut they have adopted the former course,
and we must follow their direction in determining the rights and
liabilities of parties.

Per cur.—Raule discharged.

Fisuer v. Jangsox.
Dower~— Marriage setflement—Infancy of wafe—Lower Canada—Contrad for
payment after death of husbend— Dinding in Lower Canada, notin Upper.

1o an action of dower the tenant set up asa defenco a marriage setticment
entored into by tho demandant with her hushund, to which her father and
mo.hor were parties, she being at the time under the age of twenty-onc years,
jo Lower Canada. by which it was agreed that she should receivo £300 upon
the death of her busband, and £100 per annum ip suine of £50, half yearly,
alleging alsnthat these respective sums had been patd hor dunng her widowhood.

It was proved 1n evidence that this contract was a biodiug one in Liwer Canads,
and by registration there becamo the first chargo upon the estate of the deman-
dant’s hushand, whother owrned at tho time or acuired after marriage.

Fed. that such a sstilement was pot bindiog i Upper Canada, and was conse-
quently no bar to the action. .

(AL T., 26 Vic.}

DoweR, claiming as widow of John Fisher, deceased.

Pleas.—1. On equitable grounds. That before demandant’s
marringe to John Fisher, ¢. ., on the 26th of October, 1821, a
marriage contract was entered into at Quchec between the said
John Fisher and demandant, which is a good and valid marringe
contract aund scttlement according to the laws of Lower Canada,
whereby it was agreed that the goods and chattels, lands, and
tenements, which each then had or thereafter should acquire during
marriage, should be the property of the one by whom they were
s0 acquired And in case demandant survived John Fisher, she
should nat he entitled to dower in the lands of John Fisher, or of
those of which he should be seised during the marringe; sod
demandant did thereby renounce all claim thereto for the futare.
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And John Fisher agreed, that in the event of demandant surviving
him, ¢ho should tnke by title paramount beyond what <hould!
belong to herself, all such effecty, clothes and linen which should’

The question for the court is w
facts the defence i% established
Jellett, for plaintift, referred toCarruthers v Carruthers, 4 Brown

hether on these plesdings and

then be there found, with her watches, rings and jewellery ; and Chy. Rep. 5005 Neve v [ollands, 16 Yar 933 Dyke v. Rundell,

that he should give her £300 in cash, and £100 per annum, pay-:
able balf-yearly, with which payment Joha Fisher charged hisl
lands, tencments, goods and chattels. That Jobn Fisher and

-

LI

DeGex McN. & G. 209; Twnney v. Tenney, 3 Atk. 8; Foster v.
Cuook, 3 Brown Chy 347.
C. 8. Patterson, for the defendant, cited Drury v Drury 3

demnndant were duly married, and John Fisher after the mar- | Brown, Par Ca. 497; Boynton v. Boynton, 1 Brown Ch. R. 445 ;

riage, during his life-tire, bargained and sold tho teuements
in the plaint mentioned to the Commercial Bank, and after-:

%Burrow v. Barrow, 4 Jur. N. 8. 1049.
Daaren, C. J.—The first plea presents the question whether

wards died. Tiat demandnnt, after the death of John Fisher,  the :arringe contract was binding oun the demanidant, as she wos
took and received the goods and chattels, land and tenements, "an infant when it wag entered into  If the answer were to be
which by the marringe coutract were agreed to be her proper: given according o the law of England, there would be no doubt.
goods, &c., and after the death of John Fisher, took and:Cochburn, C. J., says, [ take it to be quite clear that neither at
received the £100 annually of the moneys of the said Jobn Fisher, ‘Jaw nor in equity can an infant enter 1nto a contract,” exceptiog
in the hands of his pervonal representatives, year by year, from . for necessaries, &e., Burtlett v Welle, 8 Jur. N. § 762
the dny of the death of John Fisher, hitherto, and the snul sum, A general rule of law is stated by Lord Eldon, 1w Hale v.
of £30C, and the clothes, linen, watches, &c.; and that the cov- | Roberss, $ Esp N. P. Ca 163, that the law of the place where the
tract and ncceptance are s sufficient jointure and refease of . contenct is made must govern the contract.  And the present caso
dower, and that demandant clected to take the same in licu of i3 so far stronger than Mule v. Koberts, that heve, all the pariies
dower. | 10 the contract were resident in Lower Canada when the contract
2 On equitable grounds. That Jokn Fisher, after his marriage | was made.  Accerding to1he evidence given, this marriage con-
with demandsnt, was seised of the lands in the plaint mentioned, i ¢ract 33 valid and binding by the law of that part of the prosince
and during his life-tize sold the same, by Jeed of bargain andiop the demandant, though she was a minor when it was entered
sale by way of mortgage, to the Commercial Bank for £1361 78 'jnto. Assuming the law to be as thus proved, then according to
7d., with covenant for quiet enjayment, wiithout the let, suit, or { what was said by the Master of tho Rolls, in Carruthersv.Carryth-
incumbrance of the said Jobn Fisher, or any one claiming under: oy 4 Bro. Ch. C. 512, that an adult female **may take a
him. That the tenant is scised in fee simple of the premises, and : provision out of the personal estate, or even a chance,” in sautis-
derives his title by deed from the Commercial Bank, made after: fuction of dower, acting with her eyes open; the demnodant must
John Fisher had conveyed to them. That John Fisher died, e deemcd as bound by this contraet, whatever may be its legal
having firet made bis will duly executed, and thercby devised to | construction and effect.
demandant all the revenue to be derived from his estate in full of ! N question cau arise, under the circumstances, as to the join-
all benefit to be derived froin his estate, not exceeding £500 per ! tyre. Ove consideration for the demandant’'s agreement to renvunce
anpum ; that demandant, after the death of John Fisher, reccived ! dower would seem to have been the hushand's coutract, that she
the £500 anvually, from the death of Jobu Figher, hitherto, and | should be paid a gross sum of £300, and an annuity of £100,

that demandantelaims title to dower through John Fusher, and
not otherwise, and thereby hath elected to tuke the same ia lieu
of dower.

Demandant takes issue on the first plea, and replies that at the
execution of the marriage contract, and at the marriage of the
demandant to Jolin Fisher, she was an infant under the age of
twenty-one years; that by the contract no good and sufficient
Jjointure binding on the demandant, being an infant, was provided,
and that she has never, since the death of John Fisher, accepted
of any of the provisions made by the contract for her, nor hath
she elected to take any provision thereby made in licu of dower.
On this the tepant takes issue.

Demandant takes issue on the second plea.

The demandant was called a3 8 witness for the defence. She
proved her marriage at Quebec, on the 27th of Qctober, 1821, the
day after the ¢xccution of the marriage contract  Sho was born
on the 16th of January, 1802. John Fisher died on the 16th of
January, 1858, in Montreal ; he left & will. At the time of the
marriage, Joha Fisher had no lauds or houses He bought the
farm mentioned in his will after the marriage, and sold it during
his life-time. He also bought a house in St. Aatoine street,
Montreal, in which he and demandant lived together, and which
demandant has occupied since bis death. At the time of his death,
Jobn Fisher left no property, except the house in Montreal, nnd
the furniture therein. The demaredant has not received the sum
of £300, nor the annuity of £100 since his death, nor any other
part of her deceased husbaod's property. An inventory was
taxen of the efiects in the house, and they remain there still.
John Fisher died in embarrassed circumstances. The widow
continued to live in the house, making use of the furniture. It
was proved that by the law of Lower Canada the marriage contract
was binding on the demandant, though she was a minor when she
executed i1, ax her parents were parties to it, and the contract
would give her the first claim for the amount settled on her, and
the house and farm would be subject to thisclaim. Themarriage
contract operates as a mortgage, if registered, and thevefore, if
this contract wag, a3 was assumed, registered, it bound the furm,
unless demaundant released it.  Whether she bad or pot Jid not
appear.

both depending on her surviving him. But the consideration for
the husband’s contract is stated to be the agreement previously set
forth, that there should be no community of goods between tl.em,
while the renuncintion of dower is not stated to form any part of
| the consideration for the contract to pay demandsnt these sums
of money. The evideasce, however, shews, that according to the
law of Lower Canada, this charge would attach upon the after
acquired real estate of the husband, and therefore, upon the farm
and house in Montreal, and tbere seems to be no reason to doubt
but that the renuncistion of dower was, according to the law of
Lower Canads, valid and effectual.

At the time of the marrisge, and for some time after, the
demaudant could have had po inchoate right of dower, for her
husband had no rea! estate.  Still, the coutract, that there should
be no community of goods, took effect, and by it the husband was
debarred from acquiring any right to or power over the demand-
a Us after acquired property. There can be nothing incquitable
in the contract, that on her part she should huve no right to dower,

The question I have hesitated upon, is what effect we should
give to the words of the contract, “Il u’y aurs aucun du‘u:uro
coutumier ou prefix on conventione!, chacun desdites John Fisher
et Margaret Hunter futures epoux renoncant, par ces dites pres-
entes au dites Jouaires et a chacun d’icieux.” It has been argued
that the word  coutumier” {which has been trauslated ¢ custom-
ary”) ceonot be considered applicable to the right of dowc’r
existing under our law, and that neither the worsi * prefix”
(which is not tzansiated) nor the werd ““counventionel” (which ig
translated * stipulated”) are more applicable; that the renvncia-
} tion ig of these specific kinds of dower only, whatever they may
" be, and does not amount to & gencral renunciation o!‘ 3\1! and
1 every kind of dower. The maxim expressio unus, &c., isinvoked
!1a 9id of this argument. . . )

i The popular meaning of “contumicr” is probedbly as different
. from from its legal signification, as tbo legal and popular meaning

of the word customary are with us. If a word of art, it is not
' axpounded by the evidence, nor is it stated whether it is used as
l'a word of art or 1n & popular signifieation. It would be, L presume,
| clearly wrong to apply any technical interpretration which we
i might give to the word customary, to the Freach word coutumier.




156

LAW JOURNAL.

[JuvxE,

In the nbsence of such evidence, I think we should view the
oontract us referring to the law of Lower Canady, and intended
to opernte on 1enl property, and on the rights of dower recoguised
and governed by that law, & conclusion which 1 feel foctified by
the consideration, thataccording to that law the money covenanted
to be puid to the widow forms a charge or lien on the real estate
of the husband sitnate in that part of the province.

I therefore conclude that the plea itselt, if all proved, would
not afiord an answer to the demandant’s claims for dower out of
land 1n Upper Canada, and the latter part of the plea is actually
dwproved.  The defence i3 pleaded on equitable grounds, but
unless o different coustruction than the oune I have adopted be
given to the contract, the defence would no more be available in
equity than at law.

‘The second plea iy certainly disproved.

In my opinion, the postea should be delivered ‘o the demandant.

Ricuarns. J.—1 concur in the construction placed on the
marriage contract, and that by its terms it does not deprive the
demandant of her dower in lands situate in Upper Canads, even
if it were held to be binding and in fuice here.

Considening the way in which the instrument was executed, and
the fact that the demandaut was 8 minor at the time of its execu-
tion, as well as the effect it might have by the law of Lower
Caunda to bind the after acquired property of the intended
husband, if duly registered thete, 1 am not prepared to decude
that such 2 contract can be considered as binding vo far as relates
to real property situate in Upper Cannda, whatever may be its
cffect on personsl property in this part of tho province.

Ler cur.—Judgment for demandant.

WESTBROOK v. CALLAGHAN.
Assaut and baltery—Oonviction— Appeal—Certificate of acputtal—Chairman of
quarter sessions—Has no puwer to gave—Cm. Stal Cun, ch. 91,

In an action for sssault and battery the drfer.dants pleaded that the assault took
plce after tho pussng of Con S.at, of Canada, chi 91, aud that the plaintul
sutumoned them befors two justices, who consictend the defendants, who there-
upont appedled to the quarter sesslon., and they were, upon such appeal,
acyuitted, and the justices then presiing, upon request, gave cach of the o
A certificate of such acquittal 10 wccurdanco with the Sith se«ction of "the act.
Upon oxception to the pless

Jleid, that the certificate must be obtained from the conviciing justico on first
hearing of the case, and that a certific-te ghven by the chairman of the court of
Guarter Sessfons Bpon an appeal was no bar to the actien.

Held, also. that the plea should nllige that theparty rggrieved prayed tho mags-
trate to procewd summarily uader the act.

(M. T, 26 Vic)

The declaration alleged that the defendants assaulted and beat
the plaintiff, whereby the plaintiff became sick and wounded, and
was for a long tune unable to transact his business, and incurred
expense for nursing and medical attendance.

Plea of defendant, John Callaghan the elder, that the trespasses
in the declaration mentioned were committed after ch. 91, of the
Consohidated Statutes of Canada had come into force and cffect,
and amounted to no more than an unlawful assaulting aud beat-
ing withnn the meaning of section thirty-seven, of the said act,
and that afterwards, and before the commencement of this suit
upon complaint of the pluintiff, the defendant, John Callnghan
the elder, was summoned 10 appear, and did appear, before £ T.
Bodwell and Charles G. Cody, E~quires, two of her Mujesty’s jus-
tices of the peace, in and for the county of Oxford, (the same
being the county in which the said offence was alleged to have
been committed,) and thercupon the said justices, atter hearing
the plaintiff and defendant, John Callaghan the celder, did convict
the defendant, Jobn Callaghan the elder, of "the alleged assaulting

1 beating, and whick is the same grievance in the declaration

leged, xad the said defendaunt being dicgatisfied with the said
Judgment, and feeling himsclf agrieved thereby, appealed to the
first general quarter sesxions of the pence.
the suid appeal came on to be tried before the said court, and
before a jury, who upon oath found bim not guilty of the matter
in the said information and conviction charged.  Whercupon, by
an order of the said court duly made in that behalf, the =1id con-
viction wax quashed, set azide, and annulled, and thereupor the
Juctices halding the said court, to wat, Henry Birkett Beard,
£rq., Chairman ot the said sexsiony, snd Willinm Gray, E.q,
oue of the justices of the peace for the said country, and sitting

And at the smd conrt !

lax a justice of the peace at the snid court didd, according to the
i said statate, forthwith and at the request of thesad John Catlaghan
i the elder, make out a certiheate of the fact hereinhefore siated,
and did deliver the same to the defendant, John Calinghan the
clder, whereby and by force of the said stututo the detendant,
Jobn Callaghan the elder, becume released fiom the matters in
the declaation wentioned,

Tho defendant J. Callaghan, jun., pleaded a similar plea.

Plea of Peter Cullaghan was similar to that of the other two
defendants.

The plantiff replied to these pleas, and the defendaunts demur-
red to the replication.

The plaintiff al<o took an exception to the pleas on the grounds
that the smd pleas do not allege thut the facts charged in the said
complaint were cnquired into or evidence taken thereon at the
said sessions, and that the said Henry Birkett Beard, and William
Grey, had no authority to give the certificates in the said pleas
mentioned, nnd that the verdict of the said jury ghounld have been
to quash the conviction, or to affirm i¢, and not to find the defen-
dants not guilty of the matters complained of in the infurmation.

The case was argued by D. (. .Muller, for the demurrer, and
Freeman, Q. C., contra.

Drargg, C. J.—I am of ¢pinion the pleas are bad.

They rely in the first instance on sec. 37, of ch 91, Consolidated
Statutes of Canada, aud aver that upon complnint of the plaiutiff
each defendant was summoned to appear, aud did appear, beforo
certain justices of the peace therein named, and were, by the
said justices, convicted of uniawfully assaulting and beating tho
plaintiff, which 1s the same identical grievance alleged in the
declaration, whereupon each defendant appealed to the Quarter
Sessions, and the appeal came on to be tried before the said
court, or a jury who had acquitted each defendant, whercupon
the court directed that the conviction should be quashed, and
thereupeon the justices holding the said court did, according to the
said statute furthwith, and at the request of cach defendant, give
to each defendant a certificate of the facts aforesaid, whereby and
by force of the said statute, each defendant becamo released from
the matters in the declaration mentioned.

The 3Yth sec of ch. 91, Consol. Stat. Canada, enacts that if
any person uulawfully assaults or beats any other person, any
justice of the peace, upon complaint of the party aggrieved,
s*praymg lum to proceed summarily under this ect,” may hear and
determine such offence. It is not averred that the plaintff, when
be made his complaint, did pray that there might be summary pro-
ceedings.  But assuming that this apparent omission is cured
by the subgequant allegationg, or has been waived by the plainufy
there remains the question, whether the ceruficate pleaded is a
bar to this actiov.

Mr Miller, for defendants, relied on ch. 114, of the Consolidated
Statutes of Upper Canuda, sec. 1, 2, and 3, as giving the appeal
treatir  the accusation as not onc of crime. It iy not worth
while to discuss the question whether the appeal is under that
statute or under ch. 99 of Consolidated Statutes of Canada, sec.
117, 118, 119, Neither of these acts give to the court of quarter
sessions power to grant the certificate relied on. That power is
couferred hy the 42ud sec. of ch. U1, already referred to which
provides that, " if the justice, upon the hearing of any such case,
deems the offence not praved, or finds the assault or battery justi-
fied, or so trithng as not to merit any punishment, he shall dis-
miss the complaint with or without costs in his diseretion, and
shall forthwith make out a certificate under lis hand” staung the
facts of such dismissal, and shall deliver such certificate to the
party agaiust whom the complaint has been preferred.  And then
by sec. 44—if the person agaiust whom such a complaint has
bren preferred for & common assault or battery obtains such cer-
tficate as aforesaid, Lie shall be released frowm all further or other
proceedings, civil or criminal for the sume causes. I think the
power of granting such a certificate is confined to the justice or
Justices, befure: whom the complaint of the party aggrieved was
made, and who has been prayed to proceed swnmarnly under the
act

In my opiwion the plaintiff should Lave judgment on the
demurrer.

H Der cur.— Judgment for plaintiff,
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COMMON LAW CIHAMBERS.

( Reported by Rovent A. NarnisoN, Baq, Barrister-at-Law,)
Kegr v. HAMMOND ET AL.

Award— Nl costs—Certificale—Leforring buck to enalle arlitralor to certify.
Reld, 1. That a certificato for full corty afgued by acbitestora after they had made

their award, and after they had finally xeparated. and at a tune whon not all

together, conld not be supported as entitling plamntfl to full costs of audt.

2. That tho words * costs of sult,” as used in an uward, haso no reference to any
particular scale of taxatioo, and so cannot per ge bo relivd upon as entitling
plaintitf to full costs of suit Yo a cass where the smount awarded 13 within the
junediction of an fnferior court

3. That the mnraning of artutrators whore an award s made, {8 not to be gathered
from attidavits or from any other source than the award itself

4. That afler entry of yudgment by plulnt:tf, it Is tuo luto to ask to be allowed to
ret arfde tho judpment and havo cuuse referred back to the arintrators to enn-
blo them to certify for full costs in proper form, assumivg that the oumnaston to
certify fu proper form is a ground for so doing, but a« to which quare

(Chambers, May 4, 1563 )

Tlaintiff entered into a contract with the defendants for the
building of a church.

The church was built, but not within the time specified in the
contract. Plaintiff thercupon sued defendants on the common
counts, claiming $1,272 as the contract price for erecting the
chiurch, and S480 for extra work. Defeudants pleaded never
indebted, payment, and set-off.

The cause was entered for trial and a verdict taken for plaintiff
for £250, subject to a reference with power to the arbitrators to
certify for full costs, if necessary.

On 17th August, the arbitrators signed the following: —

¢t Award for plaintifi and $92 damages and costs of suit, and
also costs of reference, $152—each party to pay their own witness
fees.

(Sigaed) “A B,

“C D,

«“E ].“

The result was arrived at in the following manner : —

Claim for eXtras wuvicnns et ieaneices srreneene eeeeseenee D80 GO

Set-off allowed defendant in consequenco

of non-completion of church within time

limited by contract ... eeeveeer wrereeensee 3310 00
Payments not acknowledged ..ooovvvevenneeens 29 00

Arbatrators heran.”

344 00

BRIADCE . ceetciers veres seierte corene vt ne see veasen sensen0ee D136 00
Less one-third, costs of reference....vvee veceereeveeeee 44 00

Award ....o.... S92 00

On 19th August, tho arbitrators signed the following certificate :

¢ We certify that this is a fit cause to be withdrawn from the
Division Court and tried in one of the Superior Courts of law.”

(Sigued) “A B,
6" C D’
[ F'

Plaintiff thereupon treating the memorandum of 17th August as
an award, and the certificate of 19th August, if not the award, as!
entitling him to full costs of suit, entered final judgment in
Goderich for the amount of the award and full costs of suit.

Defendant then appealed to the principal office in Toronto, where
the taxing ofticer beld plaintiff not entitled to full costs of suit,
and so revised the bill of costs.

James Paterson thercupon obtained s summons, calling on
defendants to shew cause why the taxation of costs should not be
resise’d, and why the master should not, on the revision of taxa.
sion allow plaintiff full costs of suit.

1. On the ground that the arbitrators to whom the cause was
referred having certified for full costs of suit, in pursuance of the
power given them by the order of reference, and such full costs
having been taxed by the Deputy Clerk of the Crown, the master
on revision cannot disregard the certificate without s judge’s
order to do so .

2. On the ground that the arbitrators, before making their
award, considered the question of costs, and decided in giving the
plainuff’ full coste, nnd that the order in the award thst the
defendant should pay costs was intended by them to menn, and
did mean, full costs, and that the formal certificate signed by

Arbitrators heran.”

them thereunder being merely to carry into ceffect theiv decision
or award, i3 a legal and sufficient certificate,

3. On the ground that at the taxation of costs before the
Deputy Clerk of the Crown, no ohjection was made to the certfi-
cate, or that the plaintiff was not entitied to tull costs in the
cause, and that therefore the master, on a revision of costs under
a notice, could not properly raise or entertain thet question.

Or why full Commou Plens costs should not be allowed to the
plaintiff, on tho groudd that he was entitied to the same on the
meritg.

Or why the plaintiff should not be at liberty to waire his judg-
ment and the same be sct aside, and an order made toat on
re-entering the same the master do tax to plaintiff full Common
Plens costs of swit, on the grounds that the plaintit]’s claim having
been reduced be set-off, the cause was a fit and proper one to be
withdrawa frowm the Division Court aud County Court and brought
wto the Court of Common Pleas, and that plaintitt is thereforo
entitled to such full costs on the merits.

Or why, the judgment being so set aside, it should not be
referred back to the arbitrators to make a proper award according
to their decision and intention, and that the time for making the
award be enlarged.

Or why such other order should not be made in tho premises as
may appear just.

And on grounds disclosed in affidavits and papery filed.

Amongst other papers filed there was an afhdavit of ench of the
arbitrators that he meant aud intended by the sward to gue
plaintiff tull costs of suit, aod that the certificate subsequently
signed by them was designed only to ca/ry cut that intenion.

S. Rwckards, Q. C., showed cause. He argued--

1. That the award without the certificate did not entitle plain-
tiff to full costs of suit, and that the certificate having been givea
after the making of the award was a nullity. Spawm v. Cudell,
8 M. & W. 129; Geevesv. Gorten, 15 M. & W., 186 ; Smith et alv.
Forbes, 8 U. C., L. J., 72; Russell on Awards, 2 edn. p. 390.

2. That power to certify having been delegated to the arbitra-
tors, and not duly exercised by them, neither comt nor judge will
afterwards interfere. [Richardson v. Kensett, 6 M. & G., 712
Buryv Dunn, 1 D. & L., 141; Russell on Awards, 2 eda. p. 390.

8. That neitber court por judge has power to examine affidavits
or otherwisc look outside of the award, to gather the intention of
the arbitrators. Caswell v. Grucutt, 10 W. R., W ; Ioldgate v.
Kuther, 10 W. R, 19; 8. C,5 L. T. X S, 358.

R. A Ilarrison supported the summons. e argued,

1. Thet there was no formsl award made, but only a memoran-
dum for an award. Willwms v. Squair, 10 U. C., Q. B., 24;
Jones v. Rerd, 1 U. C., Pra. R., 247.

2. If av award, that it on the face of it gave plaintiff a right to
full costs of suit; that the words used were capable ot bearing
that meaping if so intended; and that cach of the arbitrators
swore hé so intended.

3. That if so intended, but not sufficiently expressed, the court
was at liberty to Jook at the certificate of 1Uth August, made for

I'the purpose of carrying out that which had been previously

decided as to plaintifi's right to full costs.

4. If vot, that an order for full costs should be made on the
merits ; that there was power to make such an order (Elmore v.
Coleman, 4 U. C,, 0. §,, 321); that its cxercise was a matter of
discretion ; that the discretion is exercised almost as a matter of
course when plaintifi’s claim is reduced by set-off (Hoore v. Teetzel,
1 U. C., Pra. R., 375: Woodburn v. Newham, 7 C. B., 64:
Beswick v. Copper, 7 C. B., 669); that the fact of the power hav-
ing been delegated to the arbitrators was no argument against the
exercise of it by the court or a judge in g case where it is shown
to have been intended to be exercised by the arb:trators but inef-
fectaally done, Sharp v. Everleyh, 20 L. J., Ex. 282, Caswell v.
Groucutt, 6 L. T., N. S., 290.

5. 1€ no relief, as matter stands, then that award and subsequent
proceedings should be set aside and reference back to the arbitea-
tors, to enable them to cerufy in proper form (Caswcell v. iroucuit,
G L.T., N. S, 20u) which veference may be made as well in
vacation as in term, (Con. Stat, U. C., cap. 22, 8. 164) and for
that purpose the submission may be made a rule of court in vacy:
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Drarer, C. J —T am of opinion the arbitrators have not exer-
cised effectunlly the power given to them by the rule of reference
to certify for costs as a judge at nist prius.

The certificate itself appears to have heen made after the award
and after the arbitrators had finally separated, and they were not
together when it was signed.

‘I'he award itselt’ isin these words—¢ Award for plaintiff, and
%93 dumages, and costs of suit and also costs of reference $i32,
each purty to pay their own witness fees.”

By the terms of the submission it was ordered *¢ that the costs
of the suid cause shall abrde the event,” and it is urged that the
words ¢ and costs of suit” in the award will have no cffect unless
treated as a certificate for the costs of the superior court. Admat-
ting this cousequence, I cunnot hold that the words **and costs of
suit” have reference to any particular scale of taxation,

I do not feel at liberty to gnther the meaning of the arbitrators
from nny other source than the language used 1 the award.

Then as to the remaining part of the application. The plaintiff
has entered judgment, und he seeks to set it aside, and asks for
an order to tax full costs, or to refer back the award, and to
enlarge the time for making it, in order that the arbitrators may
make an award which shall give full costs in express teyms. The
casc of Caswell v, Groucutt, 10 W. R, 91, Exch., is the nearest [
have seen to the present, and it appears to me adverse to the
application.

1 would have followed any authority which established the
principle contended for, but I have found none, and in the
absence of any decirion, I musi say that I do not think the
error and omission, assuming their existence, is of such a charac-
ter as to justify setting aside a judgment virtually apnulling an
award by referring it back, and enlarging the time long since
expired, in order tc enable the arbitrators to make a new award.
There must, I think, be something more than a question of the
difference between the costs of the superior and inferior courts to
justify such a prozedure.

Summons discharged but without costs.

SAvLTER V. CARRUTHERS.
Chalted AMorlgege~Stalement on rjgcwal—lﬁuﬂickncy of~Con. Sat. U. C. ch.
, ser.
JIed, that the atatement et out below, filed upon the renewal of a chattel mort-
gage, sufficiently complisd with the requisites of the statute.
[Cuaxaers, May 9,1863.]

Interpleader by sheriff of United Counties of York and Peel.

Tl for execution creditor; D. McMickael for claimants, Came-
ron and Fraser; Osler for the shenff.

liagarTr, J —The partics appear on an interpleader summons,
and the execution plaintiff and the claimants Fraser and Cameron,
agree to take the judgment of the presiding Judge in Chambers
on the ounly point which they admit arises in this case, viz: the
sufficiency of the statement and afidavit filed on renewing a
chattel mortgage, and which reads as follows, «« I, J. H, of &¢c,
the duly sutborized agent of F & C., mortgagees named in the
chattel mortgage, of which the hereunto abvexed copy of chattel
mortgage is, I verily believe, 8 true copy, do hereby state, that
I am well acquainted with all the circumstances counected with
the said original chattel mortgage, aund that the said F. & C. claim
interest in the property claimed and described in said chattel
mortgage as mortgagees thereof, and that the whole principal sum
of £ —— named in said mortgage, is still due to said mortgagees,
and unpaid, together with £50 for iuterest from, &c., to date,
making in all £— —, and said mortgagor has made no payment
on account of either principal or interest  Dated, &e.”

Annexed was an affidavit of J. H. that the above statements
were true, and that said chattel mortgage had not been kept on
foot for any fraudulent purpose.

The partics admit that the principles Iaid down iu the receot
case of O’ Halloranv. Sills, 12 U. C. C. P. 465, must govern this
controversy.

Tlt, for execution creditor, objists—

1st. That the intcrest of the mortgigees is not sufficiently
shewn.

tion. In re Taylor, 5 B. & A. 217 ; Russell ou Awards, 2 Edn. p. 2nd. That tho amount stated to be still due is not atated to be

due on the mortgage.

‘The Chief Juwtice says, in the ease referred to, ¢ Tho statute
requires a statement exhibiting the interest of the mortgagee in
the property claimed by virtue thereof, and a full statement of the
amount still due for principal and 1nterest thereon, and of all pay-
ments made on account thercof

Apart from this case I should at once consider the statuto rea.
gonably complied with by the claimants in this matter.

I aw only noxious that the judgment 1 now give shall not be
any way contrary to the judgment of the court.

I think the statement here clearly shows that ¢‘the claimants
claim interest in the property claimed and described in tho chattel
mortgnge a3 mortgagees thereof ;" and these words I think rebut
aoy presumption that they have assigned their interest.

I also think the words ¢ and that the whole principal sum of
£ —— nuned in said chattel morigage. is sull due to «aid mort-
gagees nud unpaid, together with £——for interest from 7th July,
1838, to this date, muking in all £ ——, anl thc said mortgagor
therein named has made no payment on account of either princi-
pal or interest,” sufficiently comply with the requirements of the
statute as expounded by the Court of Common Pieas

If this statement be sufficient, then the afidavit verifying it
seems to me to be according to the statute.

I am not prepared to carry the law any further at present than
O Halloran v Sills, and I think the statement before me is free
from several defects in the statement in O falloran v. Sulls

I therefore decide on the best opinion I can form of the case,
that the objections fai!, that the usual order be made, the sheriff
to withdraw from possession; no claim to be brought by either
party against him, or agaiast each other, in respect of seizure or
eutry by sheriff, or is officers : and that the execution creditor
pay the shenff’s costs of interpleader and the cluimsnt’s costs on
this application.

Order accordingly.

COUNTY COURT CIHAMBERS.

(Reported by Roverr A, HaRrRIsoN, Baq, Barrster-al-Law.)

HALLRY v. STAUNTON ET AL.

Con. Stat. . C, cap. 22, 33 GO, 85.

A declaration filed under and purruant tos. 600f Con. Stat., U. C..cap G0, 2nd not
showing at its commencstient dato of ixsuo of writ as required by s. 85 of the
same act, 13 irregnlar, but on application to set same aside for {rregularty —
the copv served having Leen produced by defendant—the judze ordered decla-
ration filed and copy surved, upon payment of §2 costs, to be nmended.

(June 1st, 1863 )

Groffrey Iawkins obteined a2 summons on the part of defendant
Staunton, calling upon plaiatiff to shew cause why the declaration
filed in this cause, the copy tbereof served, aud il proceedings
subsequent therato, should not be set aside for irregularity with
costs, upon the ground that the declaration filed and copy served
omitted to give the date of issue of writ of summons.

The action was brought against the defendant Staunton as the
maker, and defendant Smith as the endorser of a promissory note
for $350 overdue.

Defendant Smith allowed judgment to go by default, but Mr.
Hawkins appeared for defendant Staunton.

Plaintiff thercupon under and pursuant to Con. Stat. U. C.,
cap. 22, s 60, signed judgment ngainst defendant Smith, and
declared against defendant Staunton, stating, by way of sugges-
tion, the judgment against defendant Smith.

The declaration, which was in the form given in Chit. F., 7
Edn.. p. 78, commenced 23 follows :—

( Venue) Wiliian Halley, by J. P., his attorney, sued out a writ
of summons (uot giving date of issue) against J. H. Lynch
Staunton and Francis E. Smith, &ec.

The objection rehied upon was unon-compliance with s 85 of
Con. Stat. U. C., cap 22, which epacts that ** Every declaration
ghall commence as follows or to the like effect :

{Venue) A B, by E F, his attorney, sues C D, who has been
summoned by virtue of a writ 1ssued on the day of

A.D., one thousand eight hundred and or,” &c.
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The words mn itahics aro not to be found in 8. $9 of C. L. P A, I
1852, with which 8 85 of our C. L. . A is supposed to corres-
poud, and bence the imprapriety of refying upon the English
form given in Chitty’s Forms.

k. A, Harrison shewed cause, and filed an affdavit of Mr.
Spencer, showing that the form of declaration used was not onty
that given on p. 78 of Chitty’s Forms, but the form in general use
in both the Superior Courts of Common Law for Upper Canada, at
Toronto. IHe argued that notwithstanding the omission of the
date of issue of writ, the declaration filed ** in effect ”’ complied
with 85 of Con. Stat. U. C., cap. 22, and that the part omitted
(date) was immaterial.

Hox. 8. B. Haurtsox held that tho declaration, by reason of
the omission complawned of was irregular; but as the copy of
declaration served was before him, ordered that plaintiff, upon
payment of S2 costs, should be at liberty forthwith to amend
declaratiou filed and copy served.

Order accordingly.

——

T T

LOWER CANADA REPORTS.

SUPERIOR COURT.
(From the Lower Canada Jurut)

SweerAprLe v. GwiLT.

Ield:—-That although thers is bo community of property, according {o ths
Custom of Paris, between paraes marrled lu Upper Canada. their then dowicil,
wit:.out any ante nnplizl coutract, yet au action en séparatum des brens will Lo
maintained fn favour of the wife, by reason uf the Jnsvlvency of thy husband,
sincy thefr removal (0 Lower Canada,

{Montrxl, 2ith December, 1862.)

The plaintiff, by her declaration, nlleged that ou the 8th March,
1855, at the city of Toronto, she was lawfully married to the
defendant.

That they then resided and thereafter continued to reside at or |
near Toronto, aud the defendant administered the estate of the |
pluintff.  That they removed (0 Lower Cuunda in the wmenth of |
July, 18569, and moved to Lachine, where they continued to live
aud reside : and the plaintiff, after alleging the insolvency of the
defendan:, prayed tor a séparation des biens, in the terms mention-
ed in the following judgment:

The court having heard the plaintiff by her counsel, the defen-
dant baving made defaust, exnmived the proceedings and proof of
record and deliberated thereon. 1Lt is considered and adjudged
that the said plaint:ff shall and may, from the date of her demande,
to-wit, from ihe sixth day of November, 1862, (Date of service of
process in this cause,) hold, possess, use, administer and enjoy
soparstely and apart from tho said defendant, all and every her
estates and property, real and personal, moveable and immoveable,
a8 well as those which belonged to her before her marriage with
the said defendant, as those which bave accrued or shall bereafter
accrue to her, and to which she is now and may hereafter become
in any way entitled, without molestation, trouble or hindrance, by
or oa the part of the said defendant or any person whomsoever;
and the court doth adjudge and coademn the said defesdant to
guarantee, scquit and idemify the said plaintiff from and against
all and every the debis, sum or sums of money for which he may
have caused the said plsintiff to be jointly with him liable or
responsible, and to pay to the plaiutiff’ the costs of this action.

J. 4. Perkuns, jr., attorney for plaintiff.

Ex pArTE Moge, PrTiTIONER FOR A WRIT OF CxRTIORARI 7. RoY,
I'rosecuTor 1§ THE COURT BELOW.

(Caram—DBavorry, J.)

Ileld :~That upon a writ of Certicrari to removo the proceedings had and con.

viction m%de 1n purausurs of Chap. 6 Cons. 8. L C, such ennviction being for

“keeping a house of public entertat 3”7 wili bo quashed. juasmuch asit {s

1o oftence unless qualified within the terms of the susd Statute,

[Sourel, 19tk Fubruary, 1563.)

Per curiam :~—The petitioner was prosecuted under the provi- !

sions of the Act respecting Tavern Keepers and the sale of

intoxicating liquors, for “baving kept a house of public enter-

tainment.”  This allegation constitutes po offence and tho

proceedings had were not therefore in pursuance of the said act, |

11 is necessary to qualify the keeping of such a house of public
entertainment, by allegiag that ¢ is for the reception of (rovellers,
and others  The simple dlegatior of ke~ping a house of pubhic
entertajoment i3 not sufiment to bring this st within the
provisions of Chap. 3, Cons. S. L. C., as it may have been a
Circus or a Theatre, which aro also houses of public catertainment.

Conviction quashed.
Ohver § Arristrong, attorneys for petitiouer.
Preh#, for respondent.

Lx rarte Rov, PETiTioNSR FOR A WRIT OF CRRTIORARL.
(Caram—~Bporer, J }
Ih1d :—=10. That the return of the notce of motfon for a wnt of Certworars made
by a bulfT issufiicient.
2. That such a tutura need not be proved upon cath,
(Borel, 19th Februscy, 1563.]

In this caso the prosecutor in the court below having appeared
when the motion for a wnit of Certiorar: was made, objected to the
granting of the motion upon the ground that the return of the
notico of such motion was insufficient not being proved under oath,
a8 required by the Imperial Statute 13, Geo, 1, ch. 18, sec. 6,
regulating proceedings upon Certiorari.

Tho respondent contended : That it was the proper time to take
advantsge of this defect, as it would be too late afterwards.

Paley, on Convictions, edition of 1856, p. 360.

That the Imperial Statute, which required that the six days’
notice should be * duly proved on oath,” had not been repealed
by the Provinciai Act, ch. 89, sec. 2, sub-sec. 2, Cons. Stat. L. C.,
which latter Statute applies ooly to the returns of the different
proceedings had after the granting of the writ of Certiorari  That
this reasoning had been applied in several instances by the Superior
Court in Montreal, in 1850 and 1831, in the following cazes;

No. 96, Lx parte Pierre Chicoine, Tth October, 1850,

No. 1563, £z parte Ifiram Waite, 3rd December, 1850,

No. 146 [ [ o 7th January, 1851,

In those cases the proof of service of notice of motion having
been made by the rcturn of a basliff, the Court decided that the
English Statute and the rules which obtained in England, required
proof of service by afidavit,

Per curiam.—The practice now followed in the District of
Montreal is different aud requires no proof of service by affidavit.

Motion granted.

Olivier § Armstrong, attorneys for petitiover.

German, attorney for respoudeat.

Lefrenaye, connsel.

Ex ranrte, COUSINS ¥oR A WRIT oP CERTIORARI AND RAPHAEL
BeLLEMaRE, PROSECUTOR 18 THE COURT BELOW.
(Caram—MoNg J.)
Held ~That in a prosecution for selling liquors without a liceuss, the 1nformativn

noed not be utder oath.
[Montreal, 31 March, 1863 }

In this case the infurmation snd conviction were for the offence
of selling liquor without a license. On the 27th March 1863, the
petitioner moved the Superior Court for a writ of Cerfiorar: to
igsue upon several grounds contained in his affidavit of circum-
stances amongst otbers the following: Because no information
under oath was ever exhibited to Cbarles J. Coursol, Esquire,
Jjudge of the Sessions of the Peace for the City of Montreal, previous
to the issuing of the writ of Summons in the said prosecution;
because in hien of being under oath, the said information was
merely signed by the said Raphaél bellemare and not swora to.
Vide ch. 6 Cou. Stat. Lower Canads, s. 43.

Per curicm—The provisions of the act respecting tavern-keepers,
do pot require that such an information be made or laid on oaths
but on the contrary that act gives all the forms which are to be
followed in such prosecutions; so that the Section 24 of Ch. 103
of the Consolidated Statutes of Canada do not apply to such cases.

Application refused.

Kerr and Nagle, attorneys for petitioner.

Lafrenaye, attorney for Bellemare.
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ENGLISH REPORTS.

PRIVY COUNCIL.
[ Present Lord Cuerysrorv, Sir J. L. Kxionr Brucs, and Sir
J. T. CoLeBRILGR. ]

(From the Jurist.)

Tue Grear WESTERN RaiLway o CANADA. Apps., JANE FawcCETT,
Resp.

Tue Great WesTErN Raivway o Cayiba, Apps.,, Miroarer
MKay Brato, Resp.—Feb. 21,

Radway Company— Negltgence— Constructin of the line—Onus probandi— Misds-

reclion

Whero an injury is alleged to have arizen from the improper conatraction of a
railway. the fact of its having gaven way will amount to primd fucre vvidenco of
112 insufiiciency, and this erldence may becoms couclusive frow the absence of l
any proof on the part of the company to rebut at

A railway company. iu the formatica of thelr line, are bound to construct their
wurks in such a inanner as to be capably of resisting all vlolence of wheather
which, in tho cifmate through which the line runs, might be expected, though
perhaps rardly, to occur.

Jo an action against a railway company to recover compensation for injuries
resultiog to a parsenger from an accident caused by the giving wa, of a portion
of the company's ralway, it was proved, on bebalf of the compauny, that they
had alwayss employed skilful engincers in tho construction of their works, and
that the giving way of the company’s railway was caused by a storm of unusual
violenco  The judge io dirceting the jury, never explained to them the effoct

1

times all appeared safe, and there was nothing to attract attention.
The weather had been wet fur two or three days previously, the
winter's frost was coming out of the ground, the night in question
was very stormy, and from six o’clock in the evening of the 18th
March there had been an excessively heavy rain.  The witnesses
on both sides agreed that the rain caused the embankment to give
way, but in what manner it acted was left entirely to conjecture
and uncertainty. No cvidence was given of any negligence, or
want of caution, care, or skill in carrying or conveying Fawcett,
or in conducting, managing, or directing the carriage train or loco-
motive, or of dufects in the materials used in the construction of
tho embankment or railway works; but the respondent called
witnesses for the purpose of proving ncgligence or want cf skill
in the construction or maintenance of tho works. At the close of
the respondent’s case it was objected, op bebalf of the appellants,
that as the evidenceshewed that the appellantsemployed competent
engineers, the neghgence charged against them was negatived.
But the learned judge ruled, thst the question of negligence or no
negligence must go to the jury, and that the question was, whether
a ditch was necessary at a certain part, and whether such a ditch
was either never made, or, if made, was not properly main-
tained, so ae to protect the embankment from water; and that the
engineers employed by the appellants were not exclusively the

_judges of the matter ; that they, liko otker servants of the appel-

of surh evidence upon the question ofueghigeuce  Held, that the jury ought to | lants, might fail in doing their duty ; and if they did, the appellants

have had thoir minds distiuctly and pointedly directed to this question.

These were two appeals from the judgment of the Court of
Frror and Appeal of Upper Canada. The causes of action in !
both cases arese out of an accident which happened on the ap-
pellants’ railway on the 19th of March 1859 In each case theac-
tion was brought by a widow as the personal representative of the
husband, to recover compensation for the beanefit of berself and
children. In the first case an action was brought by Jane Fawcett
to recover compensation for the loss sustained by tho death of ;
Thomas Fawcett, which took place whilst travelling on the appel-
lants’ railway on the 19th March 1839, when a part of the
embankment on which the railway was laid gavo way during a
violent storm which then occurred; the engino of the railway
train was thrown into the breach thus created in the embankment,
and Thomas Fawcett was killed. The deceased was travelling as
o passenger for bire, and it was alleged by the respondent, that
the accident was attributable to the appellants having their rail-
way, and the switches, bridges, embankments, culverts, drains,
sud gutters thereof unskilfully and improperly placed, built, and |
constructed of insufficient materials and size, and to neghgence,
and want of skill and caution, in the carrying and conveying the !
deceased, and in conducting, managing and directing the carriage
in which he was a passenger, and the train to which the carnage
was attachied, and the locomotive whereby the train was drawn.
The defence was, that there was no such breach of duty, or want
of skill and care, on the part of the appellants, as alleged. The |
cause was tried at Iamilton on the 31st Uctober, 1839, before Sir
J. 8. Robinson, C. J., of Upper Canada. It was admitted that
the deceased, Thomas Fawcett, was a passenger in the train from
Parig (in Canada) to St. Catharines and was killed by the accident
which happenced on the 19th March, 1859, in that part of his
journey which lay between Hamilton and Copetown. It appeared ;
by the cvidence, that the railway between Hamilton and Copetown |
at the place where the accident happened and for some distance
in both directions, is carried along an embankment raised on and
running rlong o mountain side, the mountain on the upper or
north 21de of the embankment, rising to a height far above the
top of the embankment, the level of which was about twenty-five
feet above the ground on its north side, and about sixty feet above
the ground on its south side. On the morning of the 19th March,
1839, at about two o’clock A. 3., the train in question, travelliog
at about ten miles an bour from Copetown to IHamilton, reached
the place of the accident. The cmbackment to within about
twelve feet from the ground on the north side, ha’ previously
given way, anil fallen over to the south side, leaving a gap of about
forty five yards, into which the cngine fell and so Fawcett was

must answer for injuries occasioned to others by such negieet,
The judge having so ruled, the appellants called witnesses on their
behalf, for the purpose of shewing that there was no want of care
or skill in the construction of the railway and embankment; chat
the culverts and drainage were sufficient; that the appellants em-
ployed competent and skilful engineers, and spared no expense
in the construction and maintenance of the railway ; that the rail-
way had been used for about four years, without any suspicion of
insccurity, and was considered perfectly safe by first-rate engin-
eers, and that it was inspected daily; that the embankment was
repeatedly inspected by competent surveyors and engineers, and
that all precautions had been taken to provide against such dangers
a3 could reasonably foreseen, and that the storm which occurred
about the time of the accident was of a most extraordinary and
unprecedented character. The jury found a verdict for the res-
pondent, with damages 5000 dollars. In the following term the
counsel for the appellants obtained arule nisi, 10 the Court of
Common Pleas for Upper Canada, for & new trial, on the ground
of misdirection, and on the ground that the verdict was against
law and evidence. In Hilary Term cause was shewn against
the rule, and it was discharged; but the Chief Justico of the
Court of Common Pleas was uf opinion that the verdict was against
the weight of evidence ; and in that respect he differed from the
other two judges who heard the case. Judgment was on the 27th
March, 180, entered for the damages and (ysts, being 5419 dol-
lers and 16 cents. Against that judgment, the then defendants
appealed to the Court of Error and Appeal for Upper Canada.
The appeal came on to be heard before the Court of Error
and Appeal on the 27:h December, 1860, and ou the 23rd January,
1861, judgment was delivered to the effect, that the Court was of
opinion that the directions were proper, that the verdict was sup-
ported by evidence, and that tho majority of the Court were of
the opinion that the judgment was not against the weight of evi-
dence. The judgment appealed from was therefore affirmed. The
appellants having obtained leave from the Court of Error and
Appeal to appeal to her Majesty in ber Privy Council, and, haviag
complied with the terms on which tho appeal was allowed, now
appealed accordingly.

Ia the second case, an action was brought by Margaret M'Kay
Braid, the widow and personal representative of Alexander Braid,
for the loss sustained by tho death of the said Alexander Braud,
which occured while travelling on the appellants’ railway, at the
samo time, and under the same circumstances alleged in the for-
mer case; but in this latter case a defence was also set up, that
the deceased was travelling on the railway gratuitously, or elso
that he was wrongfully travelling on the terms of a free pass

knll}'d. Londed traips had passed safely over the place of the ! ticket, which though expired, he used for the purpose of avoiding
accident, ono within a hour of the time when it took place, and , payment of railway fare, and by the terms of which he took upon
two others within the two or threo hours preceding. At thoso ¢ himself all risk of accidents, The cause was tried at Hamilton,
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on the 31t OQetober, 1859, before Sir J. B. Robwon, ¢* J, of !

Upper Canada It wus admitted that the deceased Mexander
Brad was in the tran from Lendon (in Canada) to Hannlten, that
he was 1n the sleeping car, and was killed by the acedent which
happened on the morning of the 19th March, 1839, atout two
o'clock A, 3. 1t appeared by the evidenco that the deceased had
been a railway officer in tho employ of the appellants, and had a
free pass in each of the years 1836, 1857, and 1838, and had im-
properly retained in his possession the two passes for 1857 and
1838, avd that in 1859, after he bad left the service of the appel-
lants, he had clnimed of the conductors nnd servants on the hne a
right to travel free, presenting one of his old passes, and on some
occasions had been ullowed to do so, and ou others (as many ns
two) he had pard; and on one occasion had told one of the con-
ductors (uot the conductor on the night of the aceident) that he
was the ouly conductor who made him pay. The two pass tickets
for 1857 and 1858 were found on him after his death.  The con-
ductor on the journey in question supposed that he had n free pass
ana when examining the tickets of others sitting near Braid, was
told in his presencc that Breid had a free pass ticket, avd Braid
wag not asked for Ins ticket. No evidence was given of any other
ticket than the two free pass tickets heing found oun him, nor was
any other evidence of lus having paid his fare given. It was
proved that persons travelling with free pass tickets take upon
themselves all risk of accidents and damages. The judge summed
up the case to the jury  The jury found a verdict for the respou-
dent, with damages 4000 dollars; and being asked at the suggestion
of the appellants’ counsel stated that they conclaled that the de-
ceased had paid his fare on the 18th, as it had been proved he did
on two other occasions recently before, and that he was not
travelling unacr a free ticket.  In the following term (Michaclmus
1359), the counsel for the appellants obtained a rule mus in the
Court of Common Pleas of Upper Canada for a new trial, on the
ground of misdirection and want of direction, and on the ground
that the verdict was against law and evidence. In the following
term (lhiary, 1860), cause was shewa apainst the rule, and 1t
was divchurged ; but the Chief Justice of the Court of Commaon
Pleas was of opinion that the verdict was against the weight of
evidence, and his Lordship differed from the other two judges in
that respect.  Judgment was, on the 20th March, 1860, entered
for the damages and costs, being 4240 dollars 68 cen.s.  Agninst
that judgment the then defendants appealed te the Court of Error
and Appenl for Upper Carada.  The appeal came on to be heard
before the Court of Frror and Appec.l on the 27th December,
1860, and on the 23rd Junuary, 1861, judgment was delivered, to
the effect that the Court was of opinion that the directions to the
Jjury were proper ; that the verdict was supported by evideace;
aud that the majonty of the Court were of opinion that the judg-
ment was not aguinst the weight of evidence. Theo judguwent ap-
pealed frora ways therefore affirmed. ‘The appellants having ob-
tained leave from the said Court of Error and Appeal to appeal to
her Majesty in her Privy Council, and having complied w.th the
terms on which the appesl wasallowed, now appealed accordingly.

Manesty, Q. €, and Rer, for the appellants, in both cases, con-
tended that there <as uo evidenco of negligence, or want of care
or skill in the construction of the railway, or in repairing or main-
tm.ming the same, which occasicned the accident; that the judge
misdirected the jury in telling them there was evideunce of culpable
negligence in the construction or maintenauce of the embankment
which, it coull be said without doubt, occasioned the accident;
that it was at least as consistent with the evidence, that the giving
way of the embankinent arose frem inevitable accident, or & cause
which the appellants could not reasonably anticipato or guard
againgt, as from any negligence or want of care or ekill in the
construction or maintenance of the embarkment; that the judge
ought to have given the jury some instruction or dircction as to
what constituted culpable negligencein the constructio: and main-
tenance of the embankment, and to have expleined to them under
what circumstances and in what manner the appellants would be
hable for the consequences of the storm,

_Matthews for the respondent in all eaces.—There was no mis-
dircction on the part of the judge. The question whether the
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verdict was against the weight of the evidence is not now inissue.

The jury were justified, on the evidence, in finding n verdict for
the respondents

The fallowing autharities were refevred to:— Withers v. The
North Nent Raheay Company (27 Lo J 0 Ex, 00y Blgh v, The
Drnangham Water Works Company (11 Exeh T8Y): Toomey v, The
Londun, Brighton, and Suuth-coast Radway Company (3 C. B, N,
S, 116). Carpue v The London, Brighton, and Sunth-const Raway
Company (5 Q B. 747y Skinuer v, The London, Brighton, und
South-coast Raheny Company (5 Exch T87): Ruck v Williaims
(27 L J, Bx, 357); Smuth v Sheppard (Abb. Shp 382); Ford v.
Lacey (30 L. 5., Ex , 451): Bord v The Great Northern Radway
Compary (28 L. J., Ex., 3); and the Act of the Canadian Legisia-
lature, 22 Viet. ¢. 13, s 57.

Lord CiteLMsrorp delivered the judgment of their Lordships:
These cases come before us by appeals from julgraents of tho
Court of Error und Appeal of Upper Canady, aflirnnung judgments
of the Court of Common Pleas in two actions brought against the
Great Western Railway Company of Canada.  As the sctions
wrose out of the same accident, and in each of them the same
ground of neghgence iy alleged against the company. the principal
questions to be determined ure the same in both.  There are two
points, however, which are peculiar to Brawl's case, to which it
may be necessary shortly to advert. The first of these, which was
properiy abandoned on the argument, arose upon two pleas of the
company, which alleged iu substance, that Alexander Braud,
the deceased, was travelling on the railway under circumstances
which released the company from all liability to answer for his
death; and it was admtted that if the onus of the proof of their
pleas rested upon the company (of which there could be no doubt),
it would be hopeless to attempt to disturb the verdict of the jury
upon these issues. The otherisan objection which has been urged
agaipst the right of appesl, on the ground of the damages being
of in<ufficient amount  This ohjection depends upon an act of
the Canadian Legislature (22 Vict. ¢. 13, 8 57), which cnncts
¢ that the judgmeut of the Courtof Error and Appeal shatl be final
where the matter or controver-y does not exeeed tho sumor value
vt 4000 dotlars.” The damages in Brad’s case were exactly of
this amount ; bat it was contended, on behialf of the appellants,
that the costs which were the consequence of the verdict, ought
to be added to the damages, and that thus the matter in contro-
versy would exceed the limited sum or value. As the judgment
of their Lordships will be in favour of the respondents upon the
other grounds of appeal, they think it unnecessary to express any
opinion upon this objection; but nothing which was thrown out
by them in the course of the argument must be considere:d as any
indication of their assent to the proposition, that in estimating the
matter in controversy the costs meurred hy the losing party may
be taken into account. Iaving adverted to the questious which
are appheable only to one of these appeals, we nuw jproceed to
those which are common to both  The actions were for damage
alleged to have been sustained by the plaintiffs in consequence
of the deaths respectively of Thomas Fawcett and Alexander
Braid, occusioned by the want of care snd skill of the company in
cons acting their railway, ard in repairing and maintaining the
same. The part of the railway where the accident occurred was
carried over an embankment, made on the slope of a mountain,
and had been in use for four or five years without any injury
baviug happened.  Early on the morning of the 19th March, 1859,
after an unusually heavy full of rain, the cmbankment gave way
to the extent of torty-five yards in leagth on the line of the track.
Trains had gone over the place where the accident occurred during
the preceding night, and a train with thirteen cars had passed the
snme ¢pot at ten minutes past one on the morning of the 19th
Macch. The train in question arrived at the part of the embank-
ment which had given way about two A. M, and was immediately
precipitated into the breach, the deaths of the two persons in res-
pect of which the actions were brought being the unhappy conse-
yucuce of thisaccident. Insupportof the verdicts which in both the
actions were against the company, it was insisted by the learned
counsel for the respondents that the mere proof of the emba.k-
ment having given way would have been quite «uflicient to «stab-
hish a case of neghigence ; and in <upport of thi: pesition he cited
the cases of Carpue v The London and Brighton Ralway Conpany
(0 Q. B. 747) and Skinner v. The London, Briykton and South-coast
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Ralrcay Company (b Exch. 787). There can be no doubt that
where an injury is alleged to have arisen from the improper
contruction of a railway, the fact of its baving given way will
smount to primd facie evidence of its insufficicncy; and this
cvidence may becomeo conclusive from the abscoce ol any proof on
tho part of tho company to relat it. Howerver, the plaintiffs did
not rest their case wolely on the fact of tho falling in of the
embankment, but called witnesses to give their opinion as to the
cause of the injury. It was objected by thelearned counsel for the
appellants that this evidence nmounted only to theory and con-
Jjectre, and that the jury ought not to have been permitted to,
act upon it. To this it may be answercd, that although the
circumstances which occasioned the accident wore factsto be
proved, yet the causes which produced this state of circuinstances
were necessarily matters of opinion and judgment. But then it
was said that the witnesses ascribed the accident to different
causes, that their theories were conflicting and mutually destruc-
tive, and that consequently at the close of the plaintiff's case there
was aothing to go to o jury. The difference of opinion in the
witnesges, however, refers merely to the mode in which the water
must have operated upon the embankment, but they speak, almost
with one voice, as to the defective character of the drainage. Tt
was assumed that at tho close of the piaintiff’s ovidence in each
case there was an application by the defendants for a nonsuit;
but this seems to be a misapprehension. The notes of the learned
Jjudge who tried the cause appear to be merely the heads of the
defenco set up. The first ground of defence in both cases, that
the company had always skilful engineers, and therefore could not
be beld to bave been negligent, even if the work were not
Jjudiciously constructed, would have been prematurely urged as!
matter of nonsuit at that stage of the trial, as no proof had tbeni

!

been given of the employment of such enginecers by the company.
The language of the note in Braids case, **itbeing proved,” must |
be understood ¢ npon its being proved,” and must be taken as o
short mode of stating the intended defence. The other defence men-
tioned to have Leen raised in Brawd’s case only, was clearly for lhe'
Jury, even if the unusual state of the weather nad been proved in |
the course of the plaintiff’s case. Although no mention is made o”
this ground of defence in the notes of Futccetl's case, it is fair to|
assume that it. was urged on behalf of the company in that cz\sei
also, not only from the nature of tho evidence, but also from the

necesrarily vary nccording to the varying local circumstances of
each case. The difficulty of extractingany principle from decided
cases which may be app'ied with certainty to questions of this
description, is strongly exemplified by two judgments of the Court
of Exchequer, which wero delivered within three weeks of cach
other. In Withers v. The North Kent Ruslicay Company (27 L. J.,
417), which was an action against the railway company for an
injury occasionsd by their keeping and maintaining their railway
in an insecure state, it appenred that the railway had been coan-
structed five years, and ran through a marshy country subject to
floods ; that it was constructed on o low embankment composed
of a sandy sort of svil likely to e washed away by water; and
that the culverts wero insufficient to carry off the water. Evi-
dence was given that on tho day of the accident an extraordinary
storm occurred, accompanied for sixteen hours with very violent
rain, and that in consequence of this, & stream, near to the spot
at which the accident had occurred, bad been swollen to a torreant,
and washed awsy a bridge, and poured down with great forco
upon the line; that the water bad by midnight wora the carth
away under the sleepers on some places, leaving the reils unsup-
ported and exposed. A verdict was given for the p aintiff, but
the Court set it sside, and granted a new tiisl; Pulock C. B,
saying that the company was not bound to bave aline construeted
80 a3 to meet such extraordinary floods; and Bramwell, B.,
observing that the very ecxistence of tha line for five years,
notwithstanding that the district was subject to floods, tended to
negative the only negligence which was set up.” There is some
difficulty in reconciling this remark with the language vsed by the
same learned judge in the other case of Ruck v. Williems (27 L.
J., Ex., 357). That wss an action against commissioners of sewers
for negligence in constructing a sewer in a defective and improper
maoner, and keeping it in that siate, whereby it burst and
damaged thoe plaintifi’s premises. It appears that the sewer was
constructed in April, 1853. Intbe year 1850 two severe storas
occurred, one on the 13th July, which occusioned the bursting of
the sewer, and another on the 26th July, before the repair of the
sewer was completed, at which time the injury was done to the
plaintiff. Itwasstatedin the report of the commisioners' surveyor,
that the storm of the 26th July was without its precedent for
violence. The Court beld that the plaintiff was entitled to recover.
Bramwell, B., in answer to the argument for the defence of tho

circumstance, that when, on the application for the new trial, mis-icommissioncrs arising out of the extraordinary violence of the
direction was imputed tothe lenrned judge in this particular, it was : storm, wbich sccasioned the damage, said, ¢ he called it extraor-
never ohjected that no question of the kind had beenraised. The |dinary, but in truth itisnot anextraordinary storm which happens
defence in both cares, therefore, was substantially the same, being : once in & century, or in fifty or twenty years; on the contrary, it
founded upon proof of the proper construction of the railway, of | would be extraordinary if it did not happen ;" and he added *¢ there-
the daily inspection of the line, and of the violence of the storm | fore, it vecms to me that the commisioners, who ough: to have put
of rain, which carried away the embankment. As far as we can|down a flap or penstock of a permanent character, in order to
collect from the learned judge's note of bis charge to the jury, he ! guard against o thing likely to occur, not only in & short time,

does not appear in Fawcett’s case to have adverted - thecompany’s
defence arising npon the extraordinary and uoforsecn state of the
weather immediately before the accident; nor, in Braid's case, to
have mentioned it otherwise ttan in an incidental manner. In
neither case does he appear to have explained to the jury the
effect which would be prodaced upon the question of negligence,
by sudsfactory proof that the storm which destroyed the embank-
ment was of sach an extraordinary description that no experience
could have aunticipated its occurrence. Their Lordships think that
the jury oughi to have had their minds distinctly and pointedly
directed to this question, and that without some definite instruc-
tion upon the subject, they were likely to have omitted it from
their consideration. If, therefore, there had been any miscarriage
on the part of the jury in consequence of this non-direction, and
a verdict against the evidence had been produced by it, their
Lordships would have felt themseives compelled to send the case
to a new trial. But upon a careful examination of the evidence,
they have come to the conclusion that the verdict ought to have
been the same even if the question of negligence had been left to
the jury, accompsanied with a direction as to tbe circumstanoces
under which tbe compaoy would have been cxonerated from lia-
bility. In the construction of works of a permanent character,
such as a railway, the amount of precavtion which ought to be
tuken to guard against any external violence to which it may be
cxposed caonot be tho subject of any precise rule, but must

but at all times, may well be said to be guilty of negligence
relatively to the probable event of a storm happeningin fifty years.”
Their Lordships, without attempting to lay down any general rulo
upon the subject, which would probably be found to be impracti-
cable, think it sufficient for the purpose of their judgment in these
cases, to 8ay that the railway company ought to have constructed
their works in such & manoer 2s to be capable of resisting all the
violence ¢f weather which in the climate of Canada might be
expected, though perhaps, rarely, to occar. Now, the evidence,
fairly considered, shews rothing beyond this in the character and
degree of the storm which destroyed tho embankment. The pight
of the accident is described by various witnesses to bave been
‘¢ very severe;” one says it was a ¢ bad night, very bad ;" another,
in the usual style of exaggeration, that *“it was the worst night
he ever saw ;" it is stated by others that the raia ¢ washed awey
b.idges and portions of the road ;" and two of the plaintiff ’s wit-
nesses describe the storm, one as being ‘s very unusual one,”
the other ¢ an extraordinary storm.” In the wholo of thisevidence,
there is nothing more proved than that the night was one of un-
usual geverity, but there is no procf that nothing similar had
been experienced before, nor is there nnything to lead to a con-
clusion that it was at all improbable that such a storm mighs at
any time occur. It must also be borne in mind, that although the
embankmeut bad steod firm for five years, and had possibly not
been exposcd to any storm of equal violence to that before whick
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it gave way, yet it was evidently not constructed, or at least not
maintained, in 8 manner to enable it to resist any unusual pressure,
It appears that there was a ditch made for the purpose of carrying
off the water that came down from the hill, but it was either im-
perfectly constructed from the first, and of insufficient dimensions,
or it was suffered to be obstructed and choked up, so that when an
unusual quantity of water flowed into it, it was unequal to the
occasion. The company’s engineer says in his report, ¢ It appears
from the levels that there is a depression of two feet in one place.
The ditch is an imperfect one. If that depression of two feet had
been filled in, I question whether that accident would have occur-
red.” And afterwards, ¢ The cause of this accident can be
overcome, and must be, to prevent the recurrence of suchb an
accident again.” It is true that he adds, ““No engineer could
possibly have foreseen such an accident as this.”” But whether he
means that it was impossible to have anticipated such a storm as
occurred, or from the manner in which the embankment was con-
structed, it could not have been expected to give way is not easy
to determine. Whatever his meaning may be, it is evident that
the embankment was insufficiently provided with means of resisting
the storm, which, though of unusual violence, was not of such a
character as might not reasonably have been anticipated, and
which, therefore, ought to have been provided against by all rea-
sonable and prudent precautions. Even supposing, then, that the
learned judge omitted to explain to the jury what amount of vis
magor would exonerate the company from the charge of negligence,
yet their Lordships are of opinion that had this direction been
given, and had the jury been led by it to find for the company,
their verdict would have been wrong; and they adopt the language
of the Court of Exchequer in Ford v. Lacy (30 L. J., Ex., 851),
that * non-direction is only & ground for granting a new trial
where it produces a verdict against the evidence ;" and they will,
therefore, humbly recommend to her Majesty that the judgments
in these cases be affirmed, with costs.

GENERAL CORRESPONDENCE.

Articled Clerks— Contract of Service, how satisfied— Con.
Stat. U. C., cap. 35, 8. 3, sub-s. 1.
To tHE EpiTors oF THE UppER CaNaDA Law JOURNAL.
ToroNTo, 15¢h May, 1863.

GentLEMEN,—You will confer a favour, not only on the
writer, but on many students-at-law, by giving your opinion
on the following question.

An articled clerk serves in an attorney’s office for three
years, and, at the end of that time, leaves the office without
cancelling his articles, and employs himself for two months
in teaching school. At the expiration of the two months he
returns to the law office and serves two years more under the
same articles under which he originally served.

Is the above such a service of the period of five years,
required by statute, as will entitle the clerk to admission as
an attorney.?

On page 412 of Con. Stat., U, C., the first sub-section of
section three provides that the student seeking admission as
an attorney must have, during tke term specified in his coniract
of service, duly served thereunder, and during the whole of
such term been actually employed in the proper practice or
business of an attorney or solicitor by the attorney or solicitor
to whom he has been bound, &ec.

Now this would seem to mean that he must not merely
serve for five years, but for ke particular five years mentioned
in his contract of service, and have been employed in the
Pproper practice or business of an attorney or solicitor during

the whole of those particular five years. The effect of this
would be that, if he leaves the office and engages, even for a
week, in some other business, he renders it impossible for
him to serve during the whole of the five years mentioned in
his articles, and consequently, though he may have served
faithfully in an attorney’s office for four years and six months,
yet his absence of a week in some other employment, under
a strict construction of the statute, reduces him to the same
position as if he had not served a day.

It is very difficult to see the sense or justice of such an
enactment, and in reality I think it is not strictly enforced,
but would be much obliged if you would, in the next number
of the Law Joarnal, give your opinion on the effect of that
clause of the statute and the interpretation put upon it in

practice.
Yours truly,

A Law STupENT.

[A strict interpretation of the enactment to which our cor-
respondent refers would probably have some such effect as
that to which our correspondent adverts ; but we are glad to
say that having submitted his letter to the Treasurer of the
Law Society, we are authorised by that gentleman to state
that such is not the interpretation given to the enaotment by
the Benchers of the Law Society.—Eps. L.J.]

Municipal Law— Assessment— Court of Revision— Court of
Appeal.
To THE EpiTors oF THE Law JoURNAL.

On the 6th of April, the township of A. accepted the resig-
nation of their clerk, and on the same day appointed another
clerk, but he did not subscribe the declaration of office until
the 4th of May following. :

The assessor made the return of the roll to the old clerk,
and sabseribed the same before him, on the 24th of April.

Parties applied to the new clerk to see the roll, but it was
not in his hands up to the day of meeting of Court of Revision,
after which court, when the roll was finally passed, numerous
€rrors appear,

Have the rate-payers any means of compelling the roll to
be amended on account of a copy of the same not having been
put up, in accordance with 8. 50 of ¢, 55 of the Con. Stat. of
U. C., by the clerk, if the new clerk appointed was the clerk
at the time; or have the rate-payers power to appeal in
general terms to the judge of the County Court against the
validity of the roll; and has such judge the power to order
the said roll to be put up for fourteen days, and re-open the
Court of Revision; or in fact have they any and what
remedy ? Your valuable opinion on the above question
would be esteemed a great favour.

IeN1s Farvus..

[It was the duty of the new clerk, before entering on the
duties of his office, to take the oath to which cur corres-
pondent refers. Not having done so, the roll appears to have
been delivered to the old clerk, who was acting until his suc-
cessor should qualify. Though not so stated by our corres-
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pondent, we presume the old clerk in good time caused n copy !C.I’

of the roll to be put up in good time as required by law. But
whether this was so or not, wo are at a loss to see in what
manaer the Court of Revisivn can now interfere. All the
duties of the Court of Revision are required to be completed,
and the rolls finally revised befure 1at of June in each year.
And we do not think the remedy by appeal to the connty
judge can now be successfully invoked—first, because the
appeal clanses do not seem to us to apply to such a case as
put by our corresponpent; and secondly, because the time
for serving the written notice of appeal has long since ex-
pired.—Eps. L. J.]

C. L. P. A.—Time for Pleading— Computation.
To 158 EpiToRs oF THE Law Jourvar.
Sarx1a, 5th June, 1863.

GExTLENEN,—On what day can judgment as for want of a
plea be signed under the following circumsrances?

A writ of summons is served on the 13th May, and declara-
tion and notico to plead on Saturday the 23rd May.

Now, a3 between counsel for plaintiff and defendant, comes
a wide difference of opinion: one holding that Saturday, the
30th May, is the last day for pleading; the other that the
day of service of declaration is not inclusive, and that conse.
quently Sunday being a dies non, the defendant has the whole
of Monday to file his ples, and that judgment cannot be signed
until the office is legully opea on Monday morning.

Defendant proceeds to file his plea at the opening of the
office on Tuesday morning (10 v’clock) and finds that judg
ment has been signed_an hour previously.

Authorities scem conflicting. henco the enquiry of

Law Stcpent.

[Plaintiff is, we think, right in Lis contention. In comput-
ing the time for pleading to a declaration, the first and last
days are inclusive. We refer to Moore v. The Grand Trunk
Railway Co., 4 U. C. L. J. 20.]—Ebs. L. J.

MONTHLY REPERTORY.
COMMON LAW,

SPEXCE V. SPEXNCE.

C.P.

Will—Construction—Decree of freehold— Trustecs, extent of estate
of —Rule in Skelley's case.

The testator, by his will, after directing his debts and funeral
and testamentary cxpenses to be paid, devised to trustees all that
bis freehold messuage, pubbic house, and premiscs, situate in L.
strect S, now in the occupation of W. C.; also all thuse his free-
hold messuages, dwelling-houses, shops and premises situated in

B. street and S. street; and also all and singular other his real:

and persoaal estate and effects, goods and chattels, whatseever and

wheresoever; in trust as to his said freehold public-house and,

premises situste in L street aforesaid, to pay the rents and pro-°
ceeds thereof as and when the same shall come to their hands

anto his sen J. &, for aud during the term of his antural life-
and from and immediately after the death of the sawd son, in trust
for the right heirs of hum the said J. S. forever.

The trustees were also appointed executors.

Ield, that J. S, jun., took the equitable fee simple.

Stace v. ELiiorr.

Bl of exchange—Acceptance per proc—Duty of indorsee.
Tho duty of an indorsee of a bill of exchange expressed to be
accepted per proc, is to ascertain that the person so accepting had
exceeded his authority ; and if he omits to do so, he takes the
bill &t bis peril.

Q.B. GarLLacner v. Hexruzey.

Permussion (o use way—Negligence.

Where the owner of the 30il permits others to pass over it, he
is liable for aa accident caused by the negligence of himself or his
servants to o person lawfully availing himself of such permission ;
though he would not be liable for an accident caused by the ordi-
nary risks attaching to the nature of the place, or the business
there carried on.

Semble, per Crompton, J., that the fact that the injured person
was upon the premises unlawfully would not excuse negligence oa
the part of the owner, though it would be an clement in deter-
mining what acts amounted to pegligence.

EX. C. DurreLL v. EvaNs AND OTHERS.

Contract of sale—Statute of Frauds (29 Car. 2, cap. 3, sec. 17}—
Swgnature of buyer's name by seller’s factor—Authority to make a
binding contract— Evidence of agency.

In an action for not accepting hops, it was proved that the
plaintiff sent some samples of the hops to N., his factor, with in-
structions for sale. The defendant called on N., and the samples
were shown to him. Un the same day he met the plaintiff, and
after some conversation about the hops weat with him to N.’s
office, and there made an offer. The plaiutiff, in the presence and
hearing of the defendant, asked N. if he should accept the offer,
and was advised to do so. N. then wrote out & sale note ia dupli-
cate. The notes wer~ dated the 1Sth October, but at the defen-
dant’s request N. altered the date to the 20th Qctober, in order o
allow a looger time for payment, and gave one of tho notes so
eltered to the defendant, who took it away with him. The noto
given to the defendsnt was torn from a book contsising the coun-
terfoil : it commenced ¢ Messrs, Evans, bought of J. T. & W.
Noakes,” &c. (the words ¢¢ Messrs. Evans”’ being written by N.),
and was not otherwise sigoned by the defendsat. The gounterfoil
was retained by N.

Ield, that there was some cvidence that it was the intention of
the parties that N. should act as the agent of both to mako a bind-
ing record of a contract of sale; and that as it was to be inferred
that such was their intention, the writing by N. of the defendant’s
name at the commencement of the note was a sufficient sigoature
to bind the dcfendaot under the Statute of Frands.

Judgment of Exchequer reversed.

EX. Cary v. Cary.

Outgoing and tncoming tenant—Assessment— Tenant right or tllage
—Admnistration.

An outgoeing tenant, administratrix of the late tenant, having
(after baving had the farm for above a year) assigned to an iu-
coming tenant, in consideration of 2 debt duc to lnm, all her goods
and cffects, and all stock, corn, grain, &c., on the farm, and all
her estate and interest thereon and therein.

1leld, thut this comprised tenant right or titlages on the farm.

EX. MavarL v. Higsy.

Detinue— Wrongfrul use of property—Injunction.

A person lending prints or photograps to another, who, with
his consent, takes snd sclls copies, can not only sue in detipue for
the originals, but also the copics, and can likewise sustain a count
for an mjunction, to poovent the sale of any copies remaiving, and
thns quite apart from copy-right, and, although there has been s

. publication,
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EX. KiRKwWo0D AND ANOTHER, 7¢ CIHEETIAM AND ANOTHER.
Contract—Partners, holding oul as Principal and Agent.

Where a trader arranged with hie paid servant to set lum up in
the namo and style of a supposed firm as a nierchant, and there
was cvidence to show that the latter had an interest in the con-
cern.

Jleld, that whether ot not they were partuers or not, they might
be jointly liable as contractory, for goods ordered by the servant
in the name of the supposed firm, in the way of its apparent
business,—the emplager a8 the reat principal, the servant as hold-
ing himself out #s partner.

EX.

Goods sold—Defence to action for price— Implied warranty—Specific
article—Raw commodity. .

On‘the sale of & specific article, the refuse of a raw commodity
used in & manufacture, there is no implied warranty that it is fit
for any purpoge ; snd in an action for the price it is no defence
that it is not 80 ; and the ouly question is, whether the article on
comruodity really bargained for, was delivered ?

TeeNer v. MucELOW.

EX. BorrouLey v. Fisuer.

Promissory note signed by seeretary of a building sociely—Personal
liabiluy in.

_Two trustees and the secretary of a building society baving
signed a promissory rote, for money lent to the society by a third
party, not s member,

_ Held, that the secretary, as well as the trustees, were perzonally
liable thereen, and that the rules of the society did uot effect the
rights of the lender—a stranger.

c.p.’ Re Tar Esa Lirs Asstrasce SocIery.
Winding-up— Qficial Manager~—Credilors’ representative—Costs.

As a general rule, where the creditors and contributories have
common and equal interests, the creditors’ represcntative ought
not to sppear upon applications to the court, but should leave the
case in the bands of the official manager.

Where, therefore, claims against the estate were being urged,
the official manager was more interested in resisting them than
the creditors’ representative, and the costs of the latter, who
attended the proceedings, were (iusgreement with the degision of
Wood, V.C.) disallowed by the Court of Appeal :

But secus where any question arises between creditors and con-
tributories :

And, semble nlso, where thoe interest of tho creditors is greater
than that of the contributories.

CHANCERY,

M.R.

Easement—Right o water—munceral workings beneath watercourse—
'Sué:zdmcc of led—Loss of supply water— Injunction—Acquiescence
—{osts.

The plaintiff *zas entitled to s supply of water for the purpose
of his mill, by means of o watcrcourse or aqueduct, passing
through the adjoining lands, which belongad to the defendant. o
consequence of the working by the Iatier of o mine under the
watercourse, the level of the bed thercof was depressed to the ex-
tent of four fect for some distance. To prevent the water from
overflowing the bunks, the defendant had erected o stone wall and
cmbankment.  No actual diminution in the supply of water to the
pleintif’s mill was proved in the cause.

Held, in au injunction suit, thot the plantiff was entitled in
consequeace of the subsidenco which had slready taken place ia

Erwrin v. Crowrnen.

the level of the bed of watercourse, to obtain the influence of the
court, in order to force the defemiant so to work his mines for the
future, that no loss of water should accrue to the plaintiff, but as
the defendant had taken steps to prevent any such loss from
happening, the court gave him the opportunity of entering into an
undertaking, instead of making & hostile decree for an injunction
against him—reserving liberty for the plaintiff to apply, if thero
should be occasion.

M. R. A v. B

B v. A

FPractice— Exceptions for scandal— Passages inflicting moral stain on
defendant— Materiality.

The defendant, to & foreclosure suit, a father snd his two
daughters filed a cross bill, praying to be relieved from the effect
of the mortgage deed, upon the ground (amongst other reasons)
that the mortgagee had voluptarily advanced the money, in
order to place himself in the positicn of a creditor, and by con-
tinuing his visits to the family to effect his object, which, the bill
alleged, was the seduction of one of the mortgagors.

Held, on exceptions for scandal to the passages in the bill
contaicing these statemeutg, that as the court could not say they
would be immaterial at the hearing of the cause, they could not
be struck out; snd the exceptions were disallowed with costs.

L. J.

Erecutor—Appropriation of legacy—Loss by failure of bank—~—
Liahility of Executor.

Where an executor, after psyment of certain immediate Yegacies,
deposits in s bank a sum sufficicnt to meet certain deferred
legacies, with a view to an intercst on mortgages, and aloss occurs
by the failure of the bauk, which renders the remaining assets
insufficient to meet the uopnid legacies,

IHeld, that the unpaid legatees must bear the lose, snd eould not
call on tbe exccutor or the paid legatees to contribute. Held,
also, that the executor was entitled to file s bill for the purpose
of taking the account.

Fexwick v. CLARKE.

M. R

Ezecutor—Trustee-—Replating trust fund paid away by mistake—
Interest.

Where an executor or trustee is ordered to restore a trust fund,
pnid away by him to a person pot entitied thereto, if he bas <o
paid it awsy under a bona fide mistake as to the legal rights of the
partieg, the court will not charge him with interest upon the amount
ordered to be repaid.

SarTvarau v. BAarRETT.

M. R.

Mercantile law~Consignment of cargo—ills of lading—DBillz of
exchange draicn by consignor aganst cargo—Liabiluty of consignee
~— General lien of conngner— FPrionty.

Fritu v. FornEs.

Where a merchant abroad consigns a cargo of goods to s mer-
chant in Englaud, sending him the bills of lading, and at the same
time informs him that he has drawn upon him against such cargo
a bill of exchange in favour of a third person, the receipt, and
subsequent reahisation of the cargo by the consignee, dves not
create an obligation on his part to pay the bill of exchange out of
the proceeds in priority to the general lien to which, by the custom
of trade, he is entitied on thoe cargo for the general balance due to
him {rom the consignos. Such genernl lien attaches, by the law
werchant upon the goods immediately on their arrival, and can
only be postponed in favour of another claim but by some assent,
cxpress or implied, on the part of the consignee. The mere fact
of hig receiving and realising the cargo does not amonnt to an
assent on the part of the consignee to the paymeunt, out of the
proceeds thereof of the il of exchange, drawn by the consignor
agaiost 1t, in favour of third persons, although ke may bave notice
of them beforo the cargo artives.
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L.C. Janes v. HoLues. L C Twyxam v. Hrwsos,
Trustece— Constructive trust—Money advanced Ly a woman to a man | Ayreement—Advance of puartonly of sum agreed to be advanced—

during co-habitation—Bull for an uccount—Interest— Muntenunce.

A and B co-habited together. A having money of her own
advanced the same to B upon trust, as she alleged, for her benefit.
Bnvested the money in the purchase of leasehold property.
After hiving together for ten years, B put an end to the conunection.
A filed her bill, seeking to charge B as a trustee with the moneys
received by him on her account. B admitted the advauce of the
money and its application, but denied the trust.

Held, that the denial in this answer did not displace the sllega-
tions in the bill; that the fiduciary relation existed between them
and that B was liable to account to A, for the moneys received by
lum, with interest at five per cent. and that he was uot entitled to
any allowance for the maintenance of the woman during co-habi-
tation, nor for that of their illegitimate child.

L. C. Nonrtcrirre v. WARBURTON.

Lien in respect of costs—Suale of land ufter decree and before
Teyastry.

By a decree, W was ordered to pay defendants costs of a suit
After the decree, but before taxation or registry, W. gold his real
cstate, which was the whole of his property, to I, who had notice
of the suit. The purchase morey was received by A, who was
W’s solicitor, and who retained a cousiderable part of it to pay his
costs in the suit.

On a bill filed by the defendant in the former suit against W,
A. and H, seeking to sct aside the sale and to charge the custs ou
the estate,

IHeld (reversing a decision of V. C. Stuart,) that the sale was
not fraudulent within the statute of the 13 of Elizabeth, and that
the decree not having been entered pursuant to the provisions of
the 1 and 2 Vic. ¢. 110, s. 19, till after the sale, the court has no
jurisdiction tv wake the costs of the former suit a lict on the
cstate.

V.C. K Pansons v. CokE.

Will--Construction— A ccumulations— Maintenance.

Where there is a gift of a fund to a class for life, and a direction
to accumulate, and after tncir decease equally between such of
their respective issues as shall survive them, and attain twenty-one,
that being s gift of capital, no part of it can be applied for their
maintenarnce ; although it might be soapplied or the accumulations
intercepted, in casc there was no gitt over

V.C. S. Jessor v. BLARER.
Drwvorce—DPost Nuptial Settlement.

The plaintiff by o post nuptial settlement, appointed and con-

veyed certain property to trustees upon trust for herself for life,
for her geparate use, and after the decease of berself or her busbaud |
upon trust, if she should survive him, for her heirs, execators, .
administrators, and assigas: and if he should survive her, then she
should appoiot, and in default of appointment to those who would
have been entitled uuder the statute, bad she died unmarried. !
Sheobtained a divorce.  Ona bill filed by her, during the busband's i
lifetime, tke court ordered the trust moueys to be transferred to
her.

V.C. W.
Production of documents—-Agent— Plaintiff residing abroad.

Hoorer v Grxw.
i

Letters written by o party to & suit, resident abroad, to his
agent in England, for the purpose of being communicated to his|
legal advisers in this country, will be protected fiom production, ;
a3 also letters between the solicitors and the agent; 1t not being
necessary that a party resident abroad should communicate
directly with his solicitorin England. But guere asx toletters from ;
the agent to the principal, not stated to have been written in con- |
sequence of apy commuuication with the solicitor.

Lien.

M baving contracted to construct a railway, and being in want
of money, applied to H to advance bim £60,000, whick he agreed
to do, and by a memorandum, in conideration of I advancivg
that sum, M agreed to cede to him one-third of the profits to be
derived from the contruct, and proposed that the contract should
be a security for the same, and agreed that he should sign an
agreement oo the terms therein referred to. In the transactions
which followed, M failed to fulfil his engagement, but advanced
certnin sums, for less than the stipulated amount, for the payment
of & part only of the bills which he had accepted for H, others of
which he vever paid. The plaintiff, who bad taken an assigoment
from I, of hisinterest under the memorandum, filed a bill, praying
an account of the money so received by M, from I, and that it
might be a charge on the profits of M's coatract.

1eld, (reversing a decision of V. C. Stuart,) that ns the agree-
meni had not been fulfiled, neither H nor the plaintiff as his
assignee, was entitled to any benefit frem it in & court cquity.

L. C.

DPartnership— Articles— Continuation of business after expiration of
term— Account of profits.

Parsoxs v. Harwarb.

Where a partuership business for a term is carried on after the
expiration of the term, although either party way put an end to
the relaticn in the manner prescribed by articles, yet if nothing is
dune tv mark a dissolution and to render it effectual, and thy
business is carricd on without variation, the law iufers an agree-
ment thatthe relation shall continue on the footing of the autecedent
contract.

A and B were partners for & term of seven years under articles
which provided that the business should be carried onin the name
of B, who should reside at the business aud act as mapagiog
partner, and that at the expiration of the term the assets should
be realised, sold, aud divided. After the seven years had expired,
the business was carried on by B, as before, the capital of A still
remaining ia it, B having claimed the whole profits since the ex-
piration of the term, A filed his bill for a dissolution, and the
usual accounts upon the footing of the partnership articles.

IHeld, 1bat as B had continued the business after the expiration
of the term, and as neither party hud dooe any act which implied
any disclaimer of the tacit agreement imputed by the law from the
contract of the parties, that the partnership should continue, the
plaintiff was entitled to an sccount and to his ehare of the profits
upon the footing of the partoership articles, from the expiration of
term to the time when the business was sold.

L. J. Re Pastrectinea Fuer Courasy. (Limited)
Statute of frauds— Agreement not to be performed within a year.

C contracted with P to take a certain amount of coais daily, on
certain terms, for three years. Before the expiration of two years
C transterred his business to P. F. C; and P continued to supply
coals to P. F. C. on the same terms as had been supplied to C, but
no agreement in writing was entered into between P. and P. F. C.

I{eld, that a new coniract must be implied between P. and
P. F. C and as it could nut be performed withina year, 1t was
within the statute of frauds.

M. R

Wl — Construztion — Charity—Gift to keep tombs in repair—
Derpetunty.

A gift to the churchwardens of a parish of a sum of money t©
be invested 1n government or real securities, and the interest
upplicd in Keepiug up the tombd of the testatrix herself, and also
thase of 2 number of her relationy, was hcld voud, as tending to a
perpetmty.

Such a gift is not charitable within the meaning of the statute
of Elizabeth.

Ricuarp v. Ropsox.



1868.]

LAW JOURNAL.

M. R.
Will—Construction—*¢ Cousing”’—** Issue”—~State of fumily.

STEVENSON V. ABINGTON.

A gift was made by will to *“ my cousins (descendants from my
father and mother's brothers and sisters) living at my denth,” sons
at twenty-one, daughters at that age or marriage, « and such of
the issue liviug at my death of any cousins of mine (descendants
as aforesaid) who shall have died in my lifetime leaving issue
living at my death ;" males at twenty-one, and females at twenty-
one, or marriage, * such cousins and issue if more than one to
take equal shares per stirpes, 8o that the issuo of any cousin dying
ie my lifetime shall take only the share tho parent of such issue
would have taken, if living, at my death, aud attaining twenty-one,
or being a daughter, attaining that age or marrying.

The testator made a codicil, by winch he provided by name for
all his first cousins who were alive at the date of tho will, and
excluded them from taking anything under the will.

Held, that the state of the family did not vary the construction
to be put upon the will, and that the prima facre meaning of
‘‘cousins”—namely ¢ first cousins”—must be adopted, ‘¢ issue’
read ¢ children.”

LJ.

Practice—Claim--Petition of appeal-- Evidence—~cerlificate-- Executor
—Infant—Liablaty to account.

SToTT V. MEANOCK.

Appesls from orders made on claims are governed by the order
of 12th July, 1838, and must be prosecuted by petition of appeal,
and not by motion.

Where the chief clerk, by his certificate, has reserved for the
considerition of the court, the construction to be placed on certain
facts proved before him, and found by his certificate, the court
will ook at the evidence adduced before the cluef clerk. An
exccutor is not liable to account for perzens! estate of the testator,
received by him during his infancy.

M. R

Deed—rectification— Mistake — Testtmony of parfies seeking to be
relirved— Evidence—Communication of effect to volunteers— Con-
swderation—Separate Solicitor.

Bextiey v. Macliar.

Two ladies agreed with scveral of their brothers to execute al
deed, whereby the sum of £200 a year, »-piece, was to be secured |
to be paid by them for the benefit of another brother, who had
pot been sc well provided for under their father’s will. By the
deed which was executed, carrying out such inteation, the anpual
payments were directed to be paid during the lives of the donors,
for the benefit of the wife and childrenof the brother, as well as of
the brotlier bimself. The asnual payments were made to the bro-
tber for upwards of 14 years, when he died.  Upon his death the
two ladies discovered, as they alleged in their bill for the first
time, that, by the terms of the deed, the annual cum. were to be |
continued during cach of their lives, in favour of tha r brother's
widow and children; and, thercupon, they institatad this suit,
praying to be rehicved from the further operation of the deed,
upon the ground that each of them, when they executed it, inten-
ded to allow the annuities in question, merely, during the joint
hves of herself and her brother, and not for any longer period.
The view of the intention of the partics, when the deced was cxe-
cuted, was not borae out by the evidcoce of other parties to the
transaction.

Ileld, that there being no fraud and undue influence, the court

could not relieve the plaintitls from the cffect of the terms of the
deed.

The court will not, especially after it has been acted upon for a
number of years, set aside a voluntary deed, or restrain its futurc
operation on the ground of mistake in the parties who executed it,

upon no other testimony than that of the persons who are bound
by it, and who will benefit by ite being destroyed or altered.
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and2by them it is acted upon, the court cannot afterwards set it
aside upon the ground that the donors did not intend it to operato
to the full extent of itg terms.

Where o deed is executed to carry out a family arrangement it
is not wmaterial, upon the question of mistake as to its tull effect
on the part of the persons executing it, that no separate solicitor
was engaged for them in connection with the trapsaction.

A deed carrying out s contract between A and B, that they will
each grant an anuuity to C (a voluateerj—Query, whether s purely
voluntary deed ?

L. J.

Administration—Bill given by executor—Liability de bonis proprits,

Lrcas v. WiLLiaus.

Where an executor gives bills or incurs liabilities in respect of
his testator’s estate, and « suit i3 instituted for the administration
of the estate, the court will not by a motion in the sait, restrain
an action agaiust the executor, in respect of such billsor linoilities.

M. R. CrLarg v. Mavrpas.

Vendor and purchaser—IHealth of Vendor— Undervalue—Iaste—
Absence of professional adviscr—Pleading—Plaintff no nlerest
~—Crossanterrogatories.

A purchase of frechold property, for an inadequate consider-
ation, by a person who did not hold a fiduciary relation to the
vendor, was set aside on the ground of haste, and the absence of
independant professional advice and protection on the part of the
vendor, an illiterate old man, the deed being executed by him only
thirty-six hours before his death, and the consideration expressed
in the deed being s weekly sum and a house to live in during his
life, and the payment of a sum of money after his death to any
person 1o whom be should appoint the same.  Where a d=fendant
has reason to believe that the plaintiff had before the institution of
the suit, parted with all his interest in the subject matter, he
should file cross-interrogatories to ascertain the fact, and if he
simply takes the objection by answer. and no evideuce is brought
forward upon it, the court will not take notice of the objection.

REVIEWS.

Notaxpa ¥ Law, Equity, BaNkrerrey, Apyirarty, Divorce
aAND Propate Cases. By Tenison Edwards, Esq., € the
Inner Temple, Barrister-atlaw. London: Printea and
Published by T. F. A. Day, 13 Cerey Street, Lincolns Jan,
W. C., 1863.

This promises to be a useful publication. Its object is to
assist the practical lawyer in ““ notingup cases,” and o at al}
times save him the ncessity of *‘ hunting up cases” through
the mapy anoual Di, ests since Harrison’s Digest.

In the present state of the law 1t is unsafe to advise without
reference, not orly to standard test works, but to decided
cases. If the question in hand is one bearing upon any well
understood branch of law, reference is at once made to the
standard text book whick discusses that branch of law, but
as no text work is ¢ put through' yearly editions it becomes
necessary also to consult the annual digests subsequent to itg
date of publication. This 18 a task which year by year is
becomiog wmore laborious.

The real design of the publication before us is {rom time to
time to furnish to the lawyer notey of late cases, so published
that he can at once transfer them to his text book or copy of
statutes according as the decision relates to a subject treated
of in a standard text bonk, or Las reference only to the con-
struction of a statute perhaps of modern date. 1t is intended
thereforo that *“ Notanda® shali be *‘cut up” without com-
punciion by every suhscriber who desires to keep himself
* posted up” in decided cases.  The subscriber who regularly

Where a voluntary deed is executed in favour of persons, to whom | cuts up his copy and transfers the notes to the appropriste
itscoutents and effiect is commuuicated by the donors or their agents § places indicated on the face of the notes, will save mmself o
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world of trouble when necessary to look for decided cases.
Time is saved: first, in having a .:ute not simply of the name
of the case but of what it decides, so that reference to the
report of it may or may not be necessary accurding to the
2aring of the subject in hand. Secondly, in having the pith
of the decision printed in emall but legible type, s0 a8 1o save
the necessity of transcribing it in writing. By carefully
carrying out the design of the compiler, oli editions of text
books will bo nearly as valuablo a8 new, and 8o & saving of
expense besides the actual learning acquired by from timo to
time transferring such notes to the places intended for them.
The subscription srice will be 12s. 6d. sterling per annum,
—adhesive cogies 28. 6d. extra. Payment in pdvance is
required. It is expected that there will be ten, possibly
twelve, issues in the year, eaoh of eight pages, containing in the
ear’s issue from 3,300 to 4,000 notes. W. C. Chewett & Co,,
ing Street East, Toronto, will receive Canadian subscriptions.

Tne Norta-Britisn Review for May is received. New York:
Leonard, Scott & Co.

Disentegration of Empires, is the name of the first article
in this number. It is really most instructive and interesting.
The writer points to four notable instances where this process,
either of political solution or of actual dismemberment is
going on 1n our view, and each of these is noticed in regard
to consequences affecting other nations far and near. The
remaining articles are headed—Danish Literature, Past and
Present ; Kinglakes’ Invasion of the Crimea ; Vegetable Epi-
demics ; Shell Tribes in India; Modern Preaching; M, Sats-
set and Spinoza; British Intervention in Foreing stroggles.

Tre Westkinster for April. New York: Leonard, Scott &

Co,, is also received.

Contents: Austrian Constitationalism ; Reformation Ar-
rested ; The Resources of India ; The Jews of Western Europe;
Lady Morgan; Truth versus Edification; The Antiquity of
Mao. The last article is & bold ome. It ridicules the idea
that man was created in the year 4004 before the hirth of
Christ. The writer asserts that this statement is a baseless
fiction. 1le argues that it is quite impossible to reconcile the
Mosaic Cosmogony with the verities of science, and states
that well informed men bave long since ceased endeavouring
to harmonize the successive days of creation (elongated into
indefinite periods of time) with the Azoic, Palaz ie, Second-
ary, Tertiary, and Post-Tertiary epochs in Geolugical Science.

Tae loxpoy QuarrerLy. New York: Leonard, Scott & Co.

A writer in this number deals hard blows to seunsation
novels. Ie shows that works of this class manifest thom-
selves as belonging, some more, some less, but all to scme
extent, to the morbid phenomena of literature, indications of
& wide-spread corruption, of which they are in part both the
effect and the cause, called into existencc to supply the crav-
ings of & decoased appetite, and contributing themselves to
foster the disease and to stimulate the want which they supply.
The remaining articles are headed: Industrial Resources of
British India ;: The American War ; History of Cyclopeedias;
‘The Salmon Question ; Biblical Criticism ; Poland ; and King-
lake’s Crimes.

Toe Epixseron Review for April. New (York: Leonard,

Scott & Co., is also received.

Contents: Kinglake’s Crimea; Horsley’s translation of the
Odyssey ;: Tithe Improprintion; Simancas; Records of the
Reign of Ienry VIL.; The Black Cuuntry; India under Lord
Canning ; The Bible and the Church; Alcock’s Japan; Hux-
ley on Man’s Place in Nature; The Greek Revolution.

Brackwoop, for April. Same publishers, is also received.

It contains, besides the ordinary light reading, a very sen-
sible article on the late Sir James Grabam, showing that the
deceased though not a foremast was a remarkable man. Many
incidents of his lite are given, and upon the whole justice 1s
done to the memory of the deceased Raronet. Catonia is
still continued. The concluding paper, wiich is hexded
* Marriage Bells,” discourses on the recent marriage of the
Prince of Wales, and refors in terms of affectivnate luyalty to
his widowed mother, our much beloved Queen,

Gopey’s Lapr Booxk for June is received.

It containe four fashion plates, furnished by the house of A.
T. Stewart & Co., the celebrated importers of fashionable
goods in New York. The fashions are up to the latest dates,
and will be invaluable to those ladies wgo are about tv pre-
pare for watering places and other fashionable resorts. These
are in addition to the colored fashions, which contain six fig-
ures, three of them very recherche childrens’ dresses. The
number is o superb one, repletz with much that is useful, and
a great deal that is pot merely useful but entertaining.

APPOINTMENTS TO OFFICE, &C.

JUDGES.

The Honorable ADAM WILSON, Q C.. of Ozgnode Hall, Barristerat-Law, to b

A PutsneJudgo of her Majests’s Conrt of Queen’s Bench for Upper Canadas, ip the

;«;’sm azd stead of the Honorable Skeflington Connor, decased.—(Gazotted May
1863.)

SOLICITOR GENERAL.

The Honoradle LEWTS WALLBRIDGE, of Osgoode Hall. Q C., to bo Solicttor
Generzl {n and for that part of the Province of Cavada called Upper Carada. in
the rooin and stead of the Honoruble Adam Wilson, Q. €., resigued.~(Gazotted
May 23, 1863.)

CORONERS.

ALEXANDER A. McLATGHLIN, E<q, THOMAS BEALL, Feq, WILLIAN
A BLACK, Esq. M D, and GEORGE A. NORRIS, Esq, M.D., to be Coroners for
the county of Victoria.—{Gazctted May 2, 1563 )}

MOSES H AIKIN, Esq, M.A. CSL, to be Associate Coroner for the United
Counties of York and Peol. (Gazetted May 2, 1863.)

NELSON McGARVIN, Esquire, M.D., Associate Coroner, County [of Halton.
(Gazotted May 28, 1663.)

JAMES JUDGE, Esquire, Asscciste Coroner, County of Slmeoe. (Gazetted
May 23, 1563.)

NCOTARIFS PUBLIC.

ROBERT SWANTON APPELBE, of Oakwille, Esqulire, Attorney-at-Law,to boa
Notary Public in Upper Canads. (Gazetted May 2, 1863)

EWEN McEWEN, of K!ngston, Esquire, Attorney-at-Law, to be a Notary
Public in Upper Canada. (Gazctted May 2, 1863.)

ARTHUR LINDSAY, of the City of Toronto, Esquire, Attorney-at-Law, to boa
Notary Public in Upper Ca.ada. (Gazetted May 16, 1863.)

ABRAHAM DIAMOND, of Belleville, Esquire, Barristerat-Law, to be & Notary
Public in Upper Canada. (Gazstted May 16, 1603.)

WINIRINGHAM CLIFTON LOSCOMBE, of Bowmanville, Esquire, Attorney”
at-Law, to be a Notary Public {n Upper Canads. \Gazetted May 16, 1863.)

ANDREW WILSON BELL, of Donglass, Esquiro, to 1o a Notary Pubdlic in
Upper Canads  (Gazetted May 36, 1363.)

ALEXANDER R ROBERTSON, ot ¥Windsor, Esquire, Attornor-at-Law, to boa
Notary Public in Upper Canada. {Gazelted May &3, 1863.)

ADAM SAMPSON, of Streetsvills, Esquire, to be a Motary Public «a Upper
Csnada.  (Gazetted May 23, 1863.)

TO CORRESPONDENTS,.

N. Peco—~Under “ Division Courts”

a A LA’W StupzxT— 16518 FATUUS — LAW SyTDENT ~ Under * (General Correspon-
once.”

A Law STroENT -~Your letter on the subject of books for 1he Law School was
duly recelved, and the information you roquire will be found published in tha
editorial columns of this number. The letter {tself, though intcnded by us to de
published, has been tccidentally mislald. o shail be glad to hear from you
whenover disposed to writo to us on toplcs of interest to t'.o Profeasion Many
besides yourself approve of the Law Assoctation proposed by a writer fa thoe last
number, but *{hat whichis everybody's basiness is nobody’s business,” and so
wotking is dogo.



