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THE FRENCH DIVORCE ACT.

The new law, as our readers may have ob-
8orved, has provided the courts with the
Semblance of & vast amount of work. Within
& fortnight after the measure became law
8everal thousand suits were set down on

® cause list in Paris alone. The expla-
Bation of this is the fact that all couples
Who have been judicially separated for more

an three years, can now have the decree
ade abgolute as a divorce on a simple ap-
Plication from either of them. As there have
1 over a hundred thousand judicial sepa-
,r‘!?ions in France during thelast twenty years
18 obvious that the number of parties qual-

&d for divorce must be very large, but we
Pf8ume that these cases will be disposed of

thout much delay or difficulty.

T'he law itself differs essentially from that

¢h prevails in England. It goes even

Ther than our own law, and makes it
< Mer to obtain a divorce in France than it
.3 %0 obtain a judicial separation in this Pro-
. One of the leading features is that
:hemﬁdelity of the husband is put on the
e footing as the misbehaviour of the wife,

Der, if a husband or wife is sentenced to

Peine infamante, e. g., penal servitude or
the POrFation,the consort has simply to prove
Be.fionwction in order to obtain a divorce.
u Ides the ordinary cases of cruelty, habit-

nkenness i8 now a ground of divorce.
hu'sm‘); a wife has her remedy where her
dugg and has been guilty of disgraceful con-
"llg, 8uch ag cheating at cards, or the more
%31‘ offence of theft. But, as we have re-
th“ked, the law goes even further, and enacts
?he fact of a husband or wife “habitu-
"lisi'i nsulting the relatives of the other” is
5y Jaent to support the claim of the aggriev-
.‘ie‘mﬂort to a divorce. This clause, it is
“ r, has been styled by the Parisians a law
it the.protection of mothers-in-law,” and
®rtainly makes that dreaded relative
at 1)‘epotent to disturb and meparate couples
T pleasure,

The procedure is to be that which has been
followed hitherto in applications for judicial
separation. No special court is created, but
the cases are to be tried in the ordinary civil
courts by three judges without a jury. Pro-
vision is made for an attempt at reconcilia-
tion. After a petition has been filed, the par-
ties will be summoned before the presiding
judge, who will endeavour to settle the con-
jugal difficulty, if the case admits of it, and
he may even adjourn the hearing for a
twelve month where it seems desirable. The
provisions of the Act are in sgome respects 8o
novel and extraordinary that it cannot fail
to have an important influence upon society.

A QUESTION OF COSTS.

A case of Ginger v. Beale is reported in the
Times (London) of Aug. 12, which exceeds
almost anything we have heard in connec-
tion with fights for costs. Judgment was
obtained against three parties on a bill of
exchange. The plaintiff made a claim against
Beale, one of them, for £6 10s. for costs, and
the amount was disputed. The matter was
carried in succession to the Master, then to a
Judge in Chambers, then to another Judge in
Chambers, and finally the Taxing Master
struck off 5s. 8d. Mr. Beale’s counsel then
applied in the Queen’s Bench Division for
hig costs, as he had succeeded on taxation,
Questions of costs are proverbially perplex-
ing, but the following extract from the report
shows the spirit in which the English Court
dealt with the difficulty :—

Lorp CoLeripGE.—Succeeded after four appeals in
striking off 5s. 8d.—something more than a shilling by
each proceeding! Well, if there is an Act of Parlia~
ment which says that you must have your costs, why,
then you shall have them, not otherwise.

M. Justice F1ELD.—T offered to settle it at the time,
and could have done so in two minutes. But your
client insisted on taxation. I thought I had disposed
of the case.

Mr. Pitt-Lewis appeared for the plaintiff, but

The CourT, without hearing him, dismissed the ap~
plication, and made the applicant pay all the costs.

COUNTY COURT JUDGQES.

It appears that the rank and precedence of
Judges of County Courts in England and
Wales have not been declared or defined by.
due authority. To supply the omission a
warrant has been issued, which appears in
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the London Gazeite of the 8th instant, in
which the rank of these functionaries is de-
fined as follows :—* Know ye, therefore, that
in the exercise of Our Royal Prerogative, We
do hereby declare Our Royal will and plea-
sure that in all times hereafter the Judges
of County Courts in England and Wales
shall be called, known, and addressed by the
style and title of ‘His Honour’ prefixed to
the word ‘Judge’ before their respective
names, and shall have Rank and Precedence
next after Knights Bachelors.”

EXHIBITION OF PORTRAIT.

In the case of Dumas v. Jacquet the First
Chamber of the Civil Tribunal of Paris, by
a judgment delivered June 21, enjoined the
public exhibition of a picture in which the
artist had represented Alexandre Dumas, the
novelist, as & “ Marchand Juif.” The follow-
ing is the judgment as published in the Law
Journal (London):—

“ Seeing that it is not denied, and that it
follows otherwise from the documents in the
cause, that Jacquet yielded to a feeling of
personal resentment when, in February, 1882,
he sent to the exhibition of Water Colour
Painters, and publicly exhibited in the
galleries of Georges Petit, under the title
¢ Marchand Juif,’ a picture which represented
Alexandre Dumas habited in a caftan and
keeping a bazaar; that Alexandre Dumas
would have been entitled to bring an action
oven had the defendant reproduced his feat-
ures without any malicious intention and
simply because his authority had not been
obtained ; that still more his claim is well
founded when the artist has manifestly given
way to a feeling of disparagement with the
object of attacking his reputation;

“Seeing that in these circumstances Jacquet
ought to be forbidden to exhibit publicly the
picture in question in any manner whatever;

“That this injunction is sufficient, so far,
to preserve the rights of the plaintiff without
ordering at the present moment, as Alexandre
Duamas claims, thedestruction of the picture,
in case the injunction should be disregarded,
or granting the other prayers and conclusions
-of the claim;

“The tribunal forbids Jacquet and his
agents to send for public exhibition the

‘ Marchand Juif’ in any manner whatever,
and to allow it to appear at a sale or public
exhibition under any title whatever, reserv-
ing to Alexandre Dumas his rights and
remedies in case the injunction is contra-
vened. It declares, besides, that the plaintiffis
not well sustained in the rest of his prayer
requiring in particular the insertion of the
judgment in'twenty newspapers.”

The same Court some time ago gave judg-
ment in Duverdy v. Zola, enjoining a novelist
from giving to a character in a novel the
name of a real person.

NOTES OF CABES.

COURT OF QUEEN'S BENCH.
MoNTREAL, May 27, 1884
Before Doriox, C. J., Monk, Ramsay, Cros®
Basy, JJ.

Bomsspau et al. (defts. below), Appellantss
and TaBAUDBAU et al. (plffs. below), Re”
spondents.

Payments made in fraud of creditors—C. ¢

1036—Knowledge of insolvency.

A creditor who alleges that his debtor while i%
solvent has made payments to anothe
creditor knowing his insolvency, has a Mh‘
under C. C. 1036, to sue the latter in M
own name, and to ask that such sums
paid into Court for the benefit of ¥
creditors according to their respective righ

The relation of the parties and other facts est%
blished in the present case, proved the 7%
ditor's knowledge of the debtor’s insolvency®

The respondents who were creditors to 8%
amount exceeding $4,000 of an insolve?
firm of Chaput & Massé, complained the¥
Boisseau] & Frére (the appellants) had
ceived from Chaput & Massé a sum of $3,52
while the latter were insolvent, and the obj
of the action was to have Boisseau &
ordered to pay this money into court for
the benefit of Chaput & Massé's credito™
generally. .

The appellants demurred to the action, o8
the ground that the respondents were B
entitled to come into court individually 82
(without alleging any transfer to themsel¥
of the rights of the other creditors, or gl
authorization by the creditors) claim to hav®
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the payments set aside, and the money
Tought into court for the benefit of the cre-
ditors generally. The appellants also pleaded
t the merits that they had no opportunity
of knowing, and did not in fact know that
haput & Massé were insolvent before the
d}te of their assignment; that at the very
time referred to (February, May and June.
1882), the appellants Boisseau & Frére them-
S8lves made considerable advances to Chaput
& Magsé in the bolief that t¥® would be
able to meet their engagements.
_The court below (Mathiou, J., in the Supe-
i"m‘ Court, Montreal), maintained the action
R part. The facts, as they appeared to the
Court, were that in the beginning of 1881, the
eI‘ifﬁlldants Boisseau & Frére, wishing to
Courage Chaput and their relative Massé,
Vised them to form a partnership and
Eﬁlflmence business in Montreal. The partner-
it 1P was formed, and by clause 7 of the deed
Was stipulated that the books of Chaput &
88¢ should be regularly kept, and that
838au & Frére should have access to all
® accounts and transactions. The book-
aln Per of Chaput & Massé, one Noel, was
A 0 book-keeper to Boisseau & Frére. From
Pril, 1881, up to 26th December, 1881, Chaput
toM&Ssé bought goods from Boisseau & Frére
& considerable amount. They alsobought
i%ds from J. Q. Mackenzie & Co., from
rzmh, 1881, to November, 1881, Boisseau &
&bom becoming responsible to the extent of
M ut $1,200. In January, 1882, Chaput &
w:issé made an inventory of their affairs by
liab?}'l they showed assets $15,386.90 and
ilities $16,480.68, leaving a deficiency of
1102.78 or rather of $1 ,600, as cortain items
886t had been counted twice over. The
w:t wasg of opinion from the relations be-,]
g N the parties that Boisseau & Frére
ChSt have known of the insolvengy of
188“2'9“13 & Massé in May, June and July,
ey, By article 1036 of the code, every pay-
kng t.'by an insolvent debtor to a creditor
Wing his insolvency, is deemed to be
® with intent to defraud, and the creditor
Oeig be compelled to restore the amount re-
ing od, for the benefit of the creditors accord-
Pro to their respective rights. As it was
Ved that Chaput & Massé were insolvent

W]
"hen the payments were made, and as Bois-

seau & Frére were aware of the insolvency,
the article applied, and the action was main-
tained to the extent of $1,490. The pay-
ments made to J. G. Mackenzie & Co., to pay
liabilities for which Boisseau & Frére were
endorsers were not shown to have been re-
quested by Boisseau & Frére, and the action
was dismissed as to this part. The appeal
was by the defendants from this judgment.

It was contended on the part of the appel-
lant that Article 1036 above cited applies
only where the insolvency is open and noto-
rious. The article says the creditor may be
compelled to restore the amount. This indi-
cated that the legislature did not intend to
make an absolute rule, but on the contrary
wished to give the court the power of appre-
ciating the circumstances and ordering the
money to be restored only where fraud
is apparent or at least strongly presumed.
On the evidence, which is voluminous, it
wassubmitted that fraud was not established.
The stipulation that Boisseau & Frére should
have access to the books of Chaput & Massé
had in view the case of difficulties arising
between the partners, and as a fact Boisseau
& Frére were not aware of the transactions
of the other firm.

It was argued by the respondents that the
insolvency of Chaput & Massé and the know-
ledge of that fact by the appellants were
clearly established; that article 1036 applied,
and that the judgment was, therefore, correct.

Ramsay, J. This is an action brought
against the members of the insolvent firm of
Chaput & Massé and the members of the
firm of Boisseau & Frére, creditors of Chaput
& Massé, to set aside certain payments of
the firm of Chaput & Massé to Boisseau &
Frére as being made in fraud of the creditors
of Chaput & Massé, and to compel Boisseau &
Frére to pay into court the sums so received
by them, and for other purposes. The judg-
ment ordered Boisseau & Frére to pay back
$1,490 to be distributed according to the
rights of the creditors of the insolvent firm,
Boisseau & Frére appealed, and contend that
there is mo-such action known to the law,
and that the respondents can only set up
the extent of their interest and have the
payments set aside in so far as it affects

them,
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It would be impossible to presume that in
a system of law based on equity like ours,
there should be any express rule taking
away the right to such an action as this.
What the respondents ask is the exercise of
their own right, and to say that they should
ask to be paid by privilege is to contend that
they should ask more than they are entitled
to, at all events since the repeal of the in-
solvent act. Of course they might be dis-
interested, and their action be thug defeated.

The only question, then, is one of evidence.
Is it proved that at the time of the payments
referred to Chaput & Massé were insolvent ?
If 80, did Boisseau & Frére know it ?

As to the first question, there is no doubt
that they were insolvent from the time of
the inventory at the beginning of 1882. As to
the knowledge of Boisseau & Frére it seems
to be established in the only way in which it
is usual to prove a guilty knowledge. It is
proved by inductions or deductions of dif-
ferent degrees, and when sufficiently strong
to remove all reasonable doubt it forms com-
plete proof. Now here we have the relation
of the parties,—the agreement that Boisseau
& Frére should supply them, that Boisseau
& Frére should have access to their books,
that they took the means to exercise thls
power, that when events showed that Chaput
& Massé were insolvent the supplies ceased
and the payments increased solely to the dis-
charge of Boisseau & Frére. There is not an
attempt to answer this.

The judgment is, therefore, confirmed.

Judgment confirmed.

R. & L. Laflamme, for the Appellants.

Mercier, Beausoleil & Martineau- for the
Respondents,

]

COURT OF QUEEN’S BENCH.

MonrtreAL, May 27,1884.

Before Dorion, C. J., RaMsay, Tmsmn Cross,
BABY JJ.

PINSONNAULT (plff. below), Appellant, and
HeperT ot al. (defts. below), Respondents.
Action en réintégrande—Proof of possession.

The appellant brought an action en réinté-
grande in the court below, complaining that

the respondents (defendants) had taken pos-

session of a certain immoveable belonging to
him, and the appellant asked to be main-
tained"in possession of the immoveable, and
that the respondents bo compelled to pay
him $400 damages.

The defence was to the effect that David
Hebert’s wife, with the heirs of her brother
Joseph Girardin, owned a strip of the im-
moveable in question, 24 feet wide, and
always had e use of it as a passage across
the appellant’s land.’

The court below dismissed the action.

Doriow, C. J. The aclion is en réintégrande-
This is an action which the party has when
he has been dispossessed. But in this case
in the first place the appellant has not been
dispossessed, and in the next place the evi®
dence is contradictory. The dispute is as t0
a piece of land which was formerly a road-
There was a ferry there, and the road led t0
it. Uponthe conflict of evidence we are not
disposed to reverse.

Ramsay,J. This is an action de réintégrandé
brought by the owner of a lot of land on the
bank of the river Richelieu, complaining
the invasion of his possession of anothef
piece of land forming part of an old ro
leading from the front road to the river, and
being the continuation of a road called the
“Grande Ligne.”

The two respondents severed unnecessarily
in their defence, which amounts to this*
that David Hebert’s wife is the owner of this
piece of road, and that the plaintiff is }10‘
only not the proprietor of it, but that his title
excludes the bit of land in question, and th#
appellant had never any exclusive possessio?
of the road.

The judgment of the court below seems %
‘have turned on this, that neither of the
parties had established a sufficient possessio®
animo domini, and sent them to discuss the -
difference between them au pétitoire, The 8P
pellant feels aggrieved by this judgment a8
contends that in all cases the court must ¢
cide between two parties whose possession 1
the better. The authority cited by appella®
does not say that; but “ que deux possesﬂlon’
égales ot de méme nature ne peuvent con”
courir sur le méme objet, 'une repousss?
nécessairement autre, que la pomse:szsi().n:;‘v
exclusive,” etc, This is obvious ; but it 18
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195.5 clear that of two parties it may be that
Deither has possession.

It is evident by his own testimony that

avid Hebert has no possession. He did not
Put up the fence, and he did not know who
Put it yp, and the fitful and occasional use
of this lane to the river is no indication of a
Possession animo domini.

The next question is—has the appellant
Such g possession? I think not, his posses-
Slon wag neither continuous nor even appa-
Tent, I am to confirm.

Judgment confirmed.

E. Z. Paradis for Appellant.

8. Pagnuelo, Q. C., counsel.

- Beique & McGoun for Respondent.

COURT OF REVIEW.
MoxTtrBAL, November 30, 1883.
Before Sicorre, TorRrRANCE, RAINVILLE, JJ.
Turcorrs v. Brisserre dit COURCHENE.
Malicious prosecution.

The inscription was from a judgment of
] Buperior Court, district of Richelieu (Gill,
) July 7, 1883,
TORRANCB, J. The demand here was for
tig ages for a malicious criminal prosecu-
l:he plaintiff was defendant in a case in
hadch the Sheriff had seized land which he
been unable to sell for want of bidders.
bozle months afterwards the defendant
fro ght a small quantity of wood off this land
1 Turcotte for the price of $3. He cut the
i 00d and was then threatened with proceed-
for contempt in the case in which Tur-
tig, Wag defendant, at the suit of the plain-
sy, Alarmed, he and his brother, similarly
8ted and threatened, paid the lawyer of
the Plaintiff in the other suit $25 each. They
1 turned round upon Turcotte and threat-
e::gghim with criminal proceedings on the
6 that the sum of $3, paid by them to
%‘gotte, had been obtained from them by
2 cq Pretences. They endeavored to obtain
mentw and horse from his father in settle-
Whi },1 and, failing, lodged gn information
a > led to an indictment and trial before
- Petit Jury in the Court of Queen’s Bench.
hag 8 Court below has found that plaintiff
~ " Bround for claiming damages, and gave

him $75 and full costs. It found that the
prosecution was malicious and without pro-
bable cause. I think so,too. Itwasa mali-
cious and spiteful abuse of the process cf the
Criminal Court, in order to extort money.
Judgment confirmed.
A. Germain for plaintiff.
E. U. Piché for defendant.

COUR SUPERIEURE.
MONTREAL, 4 octobre 1877.
Coram ToRRANCE, J.

JoxBs v. ALBERT, et BERTRAND, opposante.
Saisie-gagerie—Insaisissabilité—Sous-bail.
Jugé—Que méme lorsque le bail principal con-
tient une prohibition de sous-louer, un sous-
locataire peut former opposition 4 la saisie
parle propriélaire de ses meubles qui sont

déclarés insaisissables par Uarticle 556 du
C.P.C

Le demandeur en cette cause avait loué
une maison 4 un nommé Albert et ce dernier,
quoique la chose lui fut prohibée par son
bail, avait sous-loué une partie de cette mai-
son & l'opposante. Sur une saisie-gagerie
prise par Jones, tous les meubles de I'oppo-
sante furent saisis comme garnissant les pré-
misses. Mais, cette derniére fit une opposi-
tion réclamant les meubles déclarés non
saisissables par l'article 556 C. P. (.

Sur contestation de I'opposition,

La Cour a maintenu les prétentions de
Popposante , et main-levée fut accordée de la
saisie quant aux dits effets insaisissables. Le
surplus de Popposition fut renvoyée, chaque
partie payant ses frais.

Doherty & Doherty pour le demandeur.

T. & C. C. de Lorimier pour 'opposante.

(3. 3. B.)

COUR SUPERIEURE.
MoNTREAL, 29 novembre 1877.
Coram JouNsON, J.
GiroUx V. NORMANDIN,
Décharge—Interprétation— Ambiguité.
Per CuriaM. L’action du demandeur est
basée sur un acte d’obligation du 18 avril
1874, consenti par le défendeur en sa faveur,
Le demandeur demande maintenant le paie-

“ment de 1a balance due en vertu de cet acte,
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savoir: $148.63 avec intérét et frais. Le dé-
fendeur plaide paiement. La réponse. au
plaidoyer reconnait (comme fait aussi la dé-
claration) le paiement de $£261.37 par les
mains d’Olivier Berthelance. Le demandeur
produit une quittance du 16 avril 1873 par
les exécuteurs de Berthelet, qui montre qu'ils
payérent Giroux $40 “pour obtenir sa dé-
. “charge du dit Normandin.” Giroux ac-
cepta ce paiement pour ce but. Il donna
cette quittance aux exécuteurs dans ce but.
Mais on lui demande quel but? Pour ob-
tenir sa décharge du dit Normandin; ceci
est ambigu, et peut vouloir dire que Giroux
était le débiteur intéressé & obtenir la dé-
charge de Normandin; mais ces mots inter-
prétés dans la supposition que cette somme
¢tait 1a balance due surla dette principale,
forment une expression inexacte, mais non
inintelligible; car il n’y a rien pour faire
supposer que Giroux fut le débiteur de Nor-
mandin, ot il est certain au contraire, que
Normandin était le débiteur de Giroux. Con-
géquemment un paiement fait par Norman-
din équivaut on droit 4 un paiement fait par
lui-méme, et la décharge de Giroux est suf-
fisantoe. Il elit été plus exact, sans doute, de
dire ¢ pour obtenir sa décharge envers Nor-
mandin.” Le plaidoyer de paiement est donc
prouvé, et I'action déboutée avec frais.
Duhamel & Cie. pour le demandeur.
DeBellefguille & Turgeon pour le défendeur.
(1. 1. 18.)

COUR DE CIRCUIT.
MoxNTREAL, 6 mai 1876.
Coram JomxsoN, J.

Marois v. DaMB DBSLAURIERS,
Renonciation d insaisissabilité—Bail—Illégalité.
Jugé— Que la clause insérée dans un bail par

laquelle le locataire renonce au bénéfice que

la loi lui garantit de Uinsaisissabilité de ses
meubles, en faveur de son locateur est illégale.

Le 9 mars 1876, le demandeur fit émaner
une saisie-gagerie et fit saisir tous les biens
de la défenderesse, méme ceux déclarés insai-
sissables par la loi, sur le principe que par le
bail passé entro les parties, la défendoresse
g'6tait départie de I'exemption de saisie que
lui accordait la loi sur certains de ses meu-

bles,

La défenderesse plaida que cette renoncia~
tion était illégale et immorale; qu'elle avait
été forcée d’y consentir, ne pouvant trouver
A cette époque d’autre logis; qu'elle exposait
la défenderesse et sa famille 4 rester exposées
aux rigueurs des saisons sans les choses né
cessaires 4 la vie.

La Covr maintint les prétentions de la dé
fenderesse, alléguant qu’il n’y avait rien d'0°
dieux comme d’enlever 4 un pauvre malheu”
reux pendant nos rigoureux hivers, le geul
lit o0 repose sa famille et seul poéle qui ré
chauffe sa maison.

Théo. Bertrand pour le demandeur.

Chs. Thibault pour la défenderesse.

(3. 1. B.)

INDIANA SUPREME COURT.
December, 1883.
PoMEROY V. STATE.

Indecent assault upon patient by physician™
Competency of testimony of prosecutriz.

The accused, a physician, while examining the
person of a female patient belicved to b
suffering from a diseasc of the womb, ha
carnal connection with her. There was ™
evidence of consent upon her part obtai
by fraud or otherwise. Held, that the 96°\
cused was guilty of rape.

At the trial the female assaulted, though of wesk
mind, and an epileptic, was permitted ©
testify for the state. Held, no error.

Howk, J. The appellant, Pomeroy, W8
indicted for rape. The indictment charged
“that Mark Pomeroy, on the 8th day of O¢
tober, 1881, at and in the county of Gibso®
and State of Indiana, did then and ther®
unlawfully, feloniously and violently mak®
an assault in and upon one Rebecca R. Ré#"
vis, a woman then and there being, and q,d
then and there unlawfully, feloniously, ¥i%
lently, forcibly and against her will, ravi
and carnally know her, the said Rebecca > -
Reavis, contrary to the form of the statut®”
&e.

A verdict was returned finding him guilt?
as charged. His motion for a new trial 8",
ing been overruled, and his exception 88
to such ruling, the Court ordered judgme’lt
against him in accordance with the verdi

In this Court, the only error assigned 7
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the appellant is the overruling of his motion
Or a new trial. In this motion the following
Causes were assigned by appellant for such
Bew trial: « (1) The verdict is contrary to
aW. (2) Verdict contrary to evidence. (3)
ordict contrary to law and evidence. (4)
Tror of law oceurring at the trial of the
“ause, in this, to wit, the Court permitted
Rebecca R. Reavis to be examined a8 a wit-
1688 on behalf of the State, she being incom-
Potent to testify, for want of mental capacity ;
04 to the allowing her to testify the defen-
o Lt objected, but the Court overruled the

Jection.
T?le record of the cause discloses the fol-
Wing facts: In October, 1881, James Reavis
?:d his wife Margaret, were living on a farm
the eastern part of Gibson county, in this
2;‘"6- Their daughter, Rebecca, was then
beeyem of age, large and stout, “but had
D affected with epileptic fits since she
3 a year old, which came oftener and
Tder the older she got.”” The natural tend-
:n?y and effect of these oft-repeated fits of
Pllepsy were to produce what the appellant
Mgelf calls in his motion for a new trial,
T “want of mental capacity and imbeci-

lity.n

¢ N
nooon the Sth of October, 1881, in the after-
Witll:, the appellant Pomeroy, in company
of g Onfa Patterson, went to the farm house
tor ‘9‘3Vls. Pomeroy was an itinerant doc-
o travelling from place to place,” and
In‘s an utter stranger to the Reavis family.
8 private interview with the parents Po-
Y0y said to them: “Iam a physician,
da,d have heard about the affliction of your
l&n“dgh.ter. I have bought property at Oak-
on WY, and I am going to build a hospital
% to treat cases like hers, and have al-
hay, Y secured one young lady to treat, and
tor "e called to see about treating your daugh-
hag Rebecca’s parents answered that she
d been under the treatment of a good many
Mm’ none of whom had done her any
Dhys, To this Pomeroy replied : “ Yes, but the
1?‘8-11 is now come who will revive your
etﬁmg spirits and cure your daughter.”
the en agked to see Rebecca, and said in
exl’.lx;l".esenoe of her mother he would have to
heg ne her, and put his hand up under
Clothes for that purpose. She objected

to such an examination, but her mother told
her that she must let him examine her.
After the examination Pomeroy declared
that Rebecca “had a terrible womb disease,
and was losing her mind.” Her parents
then employed him to cure her, and he and
his driver stayed all night at Reavis’ house.
The next morning Pomeroy took Rebecca
into a private room, and, while pretending
to make a further examination of her person,
succeeded in having sexual intercourse with
her. She made no outery atthe time, but
after Pomeroy had gone, her mother found
her crying, and she then complained to her
mother that he “had committed an outrage
upon her.” Shortly afterwards Pomeroy was
arrested upon the charge for which he was
indicted, tried and convicted in this case.

The bill of exceptions appearing in the
record fails to show that appellant objected
or excepted, on any ground, to the compe-
tency of Rebecca, a witness for the State.
Therefore the only question presented is
this ; is the verdict of the jury sustained by
sufficient legal evidence ?

The offence of which the appellant was
convicted is defined by Sect. 1917, Rev. Stat.
1881 ; “ Whoever unlawfully has carnal know-
ledge of a woman, forcibly, against her will
* % ¥ ig guilty of rape,” &. On behalf of the
appellant, it is earnestly insisted that the
evidence wholly fails to show that he had
carnal knowledge of Rebecca Reavis “ for-
cibly, against her will” Whether the car-
nal knowledge was had forcibly, against her
will, or not, would seem to be a question of
fact for the jury, rather than of law. We
are of opinion, however, that the jury were
justified by the evidence in finding, as they
must have done, under the instructions of
the Court, that the carnal knowledge was
had forcibly and against the will of the pro-
secuting witness. The evidence wholly fails
to show that Rebecca ever consented to, or
ever had knowledge of, the act of sexual
intercourse, until after it was fully actom-
plished. Insuch a case, the force required
by the Statute is in the wrongful act. Thus
in 2 Bishop Crim. Law (7th Ed.) 1120, it is
gaid: “ Whenever there is a carnal connec-
tion and no consent in fact, fraudulently
obtained or otherwise, there is evidently in
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the wrongful act itself, all the force which
thelaw demands as an element of the crime.”

The evidence tends to show that the appel-
lant, as a physician, informed Rebecca and
her mother that the former was suffering
from a terrible womb disease, and was losing
her mind. If the jury believed, as they
might well have done under the evidence,
that the appellant, as a physician, obtained
possession and control of Rebecca’s person,
under her mother’s command, for the pur-
pose of making a furtherexamination of her
alleged disease of the womb, and not for the
purpose of sexual intercourse, and that she
never, in fact, gave her consent, through
fraud or otherwise, to the sexual connection,
then, it seems to us, that the case in hand
falls fairly within the doctrine declared in
Queen v. Flatery, 2 Q. B. D. 410, decided in
1877, and that the appellant was lawfully
convicted of the crime of rape. In the case
cited, as in this, the defendant professed to
give medicalfand surgical advice for money.
The prosecutrix, a girl of nineteen, like the
prosecutrix in this case, was ‘ subject to fits,’
and she and her mother consulted the de-
fendant in regard to her case, and informed
him of her condition. The defendant, as in
this case, made an examination of the person
of the prosecutrix, and advised that a sur-
gical operation be performed, and under the
pretence of performing it, had carnal con-
nection with her. It was held by the court
that the prisoner was guilty of rape. Kelly,
C. B, said: “It is plain that the girl only
submitted to the defendant’s touching her
person, in consequence of the fraud and false
pretences of the prisoner, and that the only
thing that she consented to was the per-
formance of the surgical operation. Up to
the time when she and the prisoner went
into the room alone, it is clearly found on
the case that the only thing contemplated
either by the girl or her mother, was the
operation which had been advised ; sexual
connection was never thought of by either
of them. And after she wasin the room
alone with the prisoner, what the case ex-
pressly states is that the girl made but feeble
resistance, believing that she was being
treated medically, and that what was taking

place was a surgical operation. In other |

words, she submitted to a surgical operatio?®
and nothing else. It is said, however, that
having regard to the age of the prosecutri%
she must have known the nature of sexud
connection. I know of no ground in law forf
such a proposition. And, even if she h
such knowledge, she might suppose that
penetration was beingeffected with the hand
or withan instrument. The case is, thereforés
not within the authority of those cases whicl
have been decided, decisions which I regreb
that, where a man by fraud induces a womﬂ;
to submit to sexual connection, itis not rape-
In the same case, Mellor, J., also said: “I¢
is said that submission is equivalent to co?”
sent, and that here there was submissio®
But submission to what? Not to carnal co?”
nection. The case is exactly within the word®
of Wilde, C. J., in Reg. v. Case, 1 Den. C. C»
at p. 582: ‘She consented to one thing, be
did another materially different, on whi
she had been prevented by his fraud, fro®
exercising her judgment.’”

In People v. Crosswell, 13 Mich. 427, aftéf
citing some decisions both in England and
in this couatry, to the effect that if th®
woman’s consent is obtained by fraud th?
crime of rape isf not committed, Cooley, "
said: “ But there are some cases in t
country to the contrary, and they seem to
to stand upon much the better reason, snd
to be more in accordance with the genel"l
rules of criminal law. People v. Medcalfy
Whart. C. C. 378, and note 381, Statev. Shef”
herd, 7 Conn. 54. And in England wher

a medical practitioner had knowledge of
the person of a weak-minded patient, °®
pretence of medical treatment, the offen
was held to be rape. Reg. v. Stanton,1 C-
K. 415. The outrage upon the woman,
the injury to society, is just as great in thes®
cases as if actual force had been employ®® !’
and we have been unable tosatisfy oursel¥
that the act can be said to be any less agal i8
the will of the woman, when her consen)fwd
obtained by fraud, than when it is exto
by threats or force.” ¢
In the case at bar we are of opinion Ph:d
the verdict of the jury was fully sustailty
by the evidence appearing in the record, 8%
that it was not contrary to, but in stl‘;
accordance with the law applicable to 87"
evidence. The Court committed no %]
therefore, in overruling appellant’s moti®
for a new trial.

Judgment affirmeds
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