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Aflidavit necessavy for order to praceed a .unst, under 6th
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Absent Detendamt—3Service of proceedings on,—See Reports
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Admigaions of Law Soctety—See Law Society,
Aftidavit—Sce Costy, Bail to the limits, Bailiff, Garnishee.
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Linbility of—See Attorney...
See Principal.
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To Lease~See Lessor
Aliens—Their right to vote—See Election.
Amendment—Sce Ejectment, Record, Writ,
Answers, to Correspondents, which sce.
.\ppc-nl—Seu l.cpcrtor}, ‘118, 179, also Reports (Division
Courts) ...
Appearance, notice of, what suflicient in certain cnses—See
chor.s (CUAMBErs) s seevir vennernennes .
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I Assuran te—See Insurance.
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See Editoriala.iieiieicsnees
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211 See Bailitly, Clerks Garnishee.
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207 | (Comuon l.'u\)........‘................................ ceeseranaee
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vaar. ' Costs, (coutinued.) rAGE.
Coutempt, mmnn(tmg Solicitor for—Sec SoMicitor «vveeeernees 118 Unsettled account over £50—See Roports-—((‘oumy
In Division Court==3ce Clerk. ' COUTLS) eerreerrerssrrnianasansonsiessnsse smrsessrsensenensaresaseses 117
Contract for delivery of 1.,0od~; at scvml times—See Repert'y 18 In specinl cmc—Scc chorn (( mmt) Lomh) s venns 117
To sell lingeed, *such agit is”—See Repertoryecn e 79, Granted on account of difficulty of case—See R\.pons
For ship bmldm"—bco Ships. (County Courtsfocuciiniesaens
Condition ]ncu.dcm — See ltcp(‘l LOIF e veis sessorssssnrannssnans 118 n action on the eave for nuizance—See Repertory
Snbject to defeasnuce ¢ eesasvesseaes seaes 1487 Must he granted or no costs allowed in certain caves—
For printing lnulllbcrlp! containing ibellons m‘mcx——\ee See Reports (Div, (‘onrtq)
ROPOFIOFY coovnese covvassrs savee . vereeres 100 ¢ Inferior Jurisdi¢tion P—=Sec Repm ts ((,lnmbcn «) .
When Pk aintiff entitled to recovera ¢ qu'\mum mey t” for . County Courts, what tariff to guide—Sce Rep. (¢ hfuuheh) 227
services—See Repertory... ersesnerareanesasasesersaanssaes 114 As to same pomt—-Scc Reports (Connty Courds) wvvvenns 2144
For supply of oil, cunsnucnou ol—Qu, l{cpcxtor\. wesesnens 239 Cluiming too muck in Rule—Sen chcltm) B 111
For supply of hooky, *as soon ag possible "~See Repert’y. 239 Clieut not attending taxation of Attorney's disputed bxll~
By Corpuration—tee Corporation. See Repertory... . ceteenrernna I
Conversion—See Trover. Of application to commit - y—yee Auorne) ceeneneees 118
Corouners, on the dutics— Of writ of trial, where Jury discharged—See l(cpcrlm) e 79
Appearances to be noted in velation to the borig.vvvesnns 21 Security for—Summons and affidavit to obtain—See Ree
Relation of body to surrounding olucch.. voreens .2 ports (Chambers)........... veeseenee teseeesenees 918
Piace where body found, : and examination of. w 21 When plaintiff an ffant vee.ee « 110
Povition of bady...... cevereestoeaneveraeanes . 211 When documents not admitted—Sce chorls ((‘h-nmhcr«)... 21
State ot soil on surface where hody found « 29, Sece Venue, Municipal Law, 9
Position of surrounding objeets...over.. ) (‘oun%l Judge’s advice (o—-Sce Fditorinliiceecerrrecnsecrecoenses 18
Parties in attendance. ‘conduct of 25 County \ttormc~—$cc Editorialeeecees cannerceenns 13
Clothes on body, examination w.eeveveeecieirinevrsomaneses 26 County Conncil, liability of, to prondc boo.\a for lio'vn»
Ministerial duties of— . See \Iumcxp'll Law..... PR -
[1as power anaslagous to Sheritt'in ccr('\in CuCSauerenaneens 43 County Courts, Jnrlc(hcuon of — Sct, I\cpox ts (Counlg,
FCes 10 vovevvansvacnnes ceeen S (omts) ceretiereie tennesenaan e nee o 118, 207
When acting in profc«sum 11 cnpncnt\' 45 Enly n"rul—Sco Idllonml versesn aen veverences 154
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Lditorial note thercon..........
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1 Crim. Con.—iction of—Se2 Pleadings..
Cultivate, agreement to ¢

4. Custod)—-Sec Infant.

Damages—action on the case for right of caves- droppnw—

tration, and note thercon.......ee.wen. veereessessensess 80 Sco REPOIIOTY ceirreosevrereessnstscensnsnssssanesessesnntsesansanne
Charles Jones~Use of Law Journ«l to Bmhﬂ”s...... . 119}  Specinl—See Carrier, Slup, Lnndlord and ’l’cn-mt
A. B, C.—Requirements of County Coure Judgos.... + 159 | Days of Graco  Seo Promissory notes,
P.M.—~Iusolvent Debtor Act, practice under........ . 160 Debt, plea of payment in action of—See Pleading......ceernen..
Ilran McCrea—Judgment SUININONS vvevrsevserens . 360 ; Debtor—Fradulent assignment to Creditor—See l\epcrtory...
Abishat Morse—Encouragement ‘o Law Journal cesannven 160 Insurance on life of, by Creditor—Sce Repertory............
The Law Clerk—Ansgwer to, “Who is the Imcrms,” fmd In close custody, dx<clmrge of—See Inteno"amncs
Lditorial thereon.ueueievinvesvescronesvananee wesssnsses 1961 On Limits—Sce Reports (Chambers) .oieeviieevenvecnrevinnienes
Robert Mc C'urnmon——Costs m Iutcrp\c'\dcr xssue, and l di- See stch'wgc, Principal and Agent, I’rmc‘p'\l and Sm-et)
Orinl NOLE thErenN...cvecreeeseeeoresessssaessersrsannenssssnnnaaes 200 | Declaration, service of, required under Glst See. C. L. P. Act

A Clerk of a Division Courl —Fco for recewmg Su'nmons
from foreign Court, and Editorial note thereon.......

Syntax—Defect in Law of Evidence as to fees to parties in
suit when examined as witnesses, and 1id. noto thereon

Covregpondents, answers to—

C. M., 4 Law Student, C.\., H., C.R., L.J R.B, Cieecreas
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DIVISION COURTS.

OPFICERS AND SUITORS.

At the commencement of & new volunie, we may bo per-,
mitted to make a briefreference to what has already appeared

in the Law Journal undee this department. In the first num-
ber it way intimated, that under this heading would appear
malters having special referonce to Clerks and JBuiliffs, as
well as information for Suitors, We desired to assist officers
in the performance of their arduous and important duties, and
promised special attention to what more immediately con-
cerned them. On referring to our pages it will be found that
the law and practice of arbitration in the Division Court has
been treated of, and suitable forms furnished—that the practice
of attachments has been discussed both in reference to Clerk
and Bailiff.and forty-four necessary forms given, which neither
the Statute nor Rules supplied—that the Clerk’s dutiesin tax-
ing costs have been very fully explained and appropriate forms
furnished—that the duties of Clerks and Bailiffs in Coust were

copiously treated of, and a set of forms comprchending all the |

ordinary business of the Court, set down in order for their con-
venience—that the provisions geaerally of the late Act in its
bearing on officers were not left unnoticed, while the subject
of “Transferred Judgments,” *Foreign Summonses,” the
transmission of papers, &c., and the modeof opening and
keeping the nccessary books under ihe requirements of the
same Act, were examined and explained, and forms made out
—that the appointment of Deputy Clerks, with its incidents,
was noticed, and a'so tho process of Subpcena in arbitration
with an examination as to the proper practico and forms.

With respect to Bailiffs, those parts of their duties not im-
mediately connected with the Clerks—such as the service
of process generally, arming Bailiffs with information at all
points for their guidance—practical hints respecting their re-
sponsibilities, their remuneration and privileges—their protec-
tion under the Statute, and the proceedings necessary to avail
themselves of this privilege—seizures, &c., were specially
examined in our pages.

We have spoken of what appeared under this head, but
editorially, also, in many reports of cases, their duties and
responsibilities were illustrated and explained : moreover,
officer’s just cluims for increased remuneration were advocated,
with what success, truth is all powerful, we leave our readers
to determine; we were, at all events, as the Organ of the Local
Courls, the first in the ficld to represent their grievances and
claims,

Suitors will have scen that every pains have deen taken fo
enable them to use with advantage the Tribunals to which
they resort, ¢ the People’s own Courts® as the Division Courts
are emphatically styled. Our aim has been to show in plain
language what should be done and attended to by Suitors from
the commencement of a suit—with this in view, wo gave full
and practical instruction for refercnce to arbitration, by parties
having matters in diffsrence with the jurisdiction of these

Courts; and for the due and ordetly holding of arbitration,
also hints on securing tho attendance of wituesses and their
payments—and a sirics of articles showing what causes of
action are within the jurisdiction, what are exempled, the
parties to suo and be sucd, in what Court the plaintifl is re-
quired to enter his swit, the form and requisites of a plamuff’s
,account,demand or claim ; including the statemnent of the causo
.of action, leaviny particulars for euit, the preparations for
tiial, &e,

We bricefly glance at these heads of subjects treated of in the
volume just concluded, not so much to show that officers and
suitors have had a liberal supply of original matter for their
information, as with a view to make those, who bave not yet
become subscribers, aware of the character and design of the
Law Journal, and to enable them to judge from the watter of
the first volume what may be expected in the one commencing
with this number,

We feel that we have a just claim to be supported by Divi-
sion Court otiicers and suitors—and that we can promise them
good value for their subscriptions. Moro than a year ago the
County Judges expressed an opinion that they recognized in
such a Publication *“ A source of great public utility in ad-
vancing the sound administration of Justice in Courts, which
from their local character so immediately comprehend the
interest evolved from the masses of & peculiarly industrious
aud progressive people, &c., &e.

Notwithstanding this there are several Clerks and Bailifls
who do not yettake the Zaw Journal, though it seems not un.
reasonable to suppose .hat every oflicer would desire to make
himself better acquainted with the duties of his office; and
wemay add that a number of the most intelligent oflicers
(subscribers) have acknowledged in strong terms the value
and usefulness of our publication. Surely an office cannot
be worth holding, if it does not enable the party holding it to
pay at the rate of 1s. 84. per month for a work, the leading
object of which is to explain his duties and responsibilities,
and thus to give him confidence and security in acting.

We will send this number to those who are not now oun our
list and ask them to become regular subscribers. Those who
refuse, will please return in an open cover directed to the
Publistiers, marking it * Refused,” with their names and ad-
dresses.

We have already offers to produce in our columns the trea.
tises referred to in our advertisement on another page, viz.:
the Law and Practico of the Division Courts, including theo
duties of Clerks—and a manual of the office and duties of
Bailiffs) and onc or both will probably be commenced in the
February number. 'We have also commenced and will con-
tinuo to completion, a full Directory of all the Division Cou:ts
in Upper Canada, a work indispensable under the recent Act:
these will alone cost us upwards of £100 so much disbursed
for the benefit of officers, and additional juducement to new
subscribers. The question is to be answered whether officials
will suppoit us by their individual subscriptions and by in-
ducing Suitors and others to take the Law Journal.
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CLERKS.

APPLICATIONS FOR NEW TRIALS,

The difficulties which suitors experience in pro-
curing legal assistance in remote parts of the conn-
iry often throw upon clerks the work of drawing
papers for parties applying for new trial. To do
80 isno part of the oflicer’s duty, but as he is gen-
crally the best intormed person in the neighbor-
hood, and morcover the best acquainted with the
subjeet, the Clerk is the person commonly applied
to to prepare the necessary papers.  IIe may refuse
doing so, if inconvenicat to him, but if he renders
this service to Suitors, it is not neeessarily in his
capacity as Clerk, and as a private individual he
may, it would scem, charge a reasonable swin for
his work, and is not tied down to the scale of charges
in the Tarift, unless what is done is of that deserip-
tion of work, which is gpecified therein.  'We desire
to give a few hints for the information of those who
act in the assistance of parties in the matter referred
to. Looking to the 52nd Rule of Practice it will
be seen that applications made after the Conrt day
must be in writing, showing briefly the grounds on
which they are made, which grounds “f matters of
Jact requiving proof shall be supported by affida-
vit.” The meaning of this is that where the Judge
has personal knowledge from what passed before
him at the trial of the matter on which the applica-
tion is founded-——as for cexample, where the new
trial is applied for on a point of Law arising out of
the facts proved at the trial, a perverse verdict or
the like, it i3 sufficient to state the grounds in the
form of an application; but this is rarely the found-
ation of an application unless when made by pro-
fessional men. When the grounds ave not within
the knowledge of the Judge, but are facts capable
of proof, they must be supported,—in other words,
proved by affidavit: the following ave, among
others, the class of applications requiring proof,viz. :
on the ground of the perjury of witnesses, the dis-
covery of fresh evidence that is material, being mis-
led or surprised by the opposite party, the applicant
having been disabled from attending by sudden
sickness, accident, or otherwise, the misconduct of
the Jury.

To the last description of applications we confine
ourselves at present. When a party thinks he has
fair claim for a new trial, the first thing is to set

down the facts he considers material.  For these
not familiar with dvawing aflidavits, the simplest
way is to state the grounds plainly and briefly in
ordinary language, an¢ append an aflidavit verify-
ing the statement of facts: if more than one person’s
statement is material to be laid before the Judge,
cach must be verified in the same wa;  Pethaps
the simplest plan of illustrating our meaning will
be,to suppose Adn Applicationby Defendant for new
Trial on the ground of the discovery of fresh cvi-
dence that 1s material—and give suitable forms.

In the Dicision Court for the County of —
Detuween . B. Plaintiy’;
and,
C. D. Defendant.

7 C. D.—The Defendant states that since the Verdict was
rendercd against me in this cause, I havediscorered that the note
schich forms the plaintif)s claim was endorsed and delirered to
him by E. F, to whom the said note was made payadledy me,
long after the same_tcasdue and payable,—that ihe Plantiff
gave no value for the same—thatin point of fact-the note now
belongs to Io. Li— that the Plantiff has alloced Lis name to be
used in order to deprive me of theright of set aff against thesaid
note and that I expect {0 be able to substantiale thess facts by
the evidence of ————. I stalefurther,that said E. F., i3 just-
ly indebeted to me in the sum ofe——— —for goods sold and de-
tivered to him, on the understanding that the amount should de
credited on the note—and unless I am enabled to set off my
claim against the said note, great injustice will be done me, as
the said E. F. is in insolvent circumstances.

On the grounds above stated, I make application o set
aside the Verdict rendered at the last sittings of this Coun,
and for a new trialin this cause,

C. D. Defendant

This statement must be verified by oath. It may
be in form of affidavit following :—

In the Division Court for the County of—————Ba.

tween A. B. Plantiffy
and,
C. D., Defendant.

C.D. of————, the Defendant, maketh oath and saith,
that the within ( or annexed) statement, signed by him, is true
in sabstance, and in matter of fact.

Sworn before me at —_—

In the County of- this

day of- A. D, 185~

X. Y. Clerk.

Should the party making application for a new
trial, bring the statement of his grounds ready pre-
pared to the office instead of employing the Clerk
to draw it, the above form of affidavit will in gene-
ral be sufficient to verify the statement of fact
therein ; but, in such case, the statement and affida-
vitmust be accompanied by an application attached
thereto, which may be in the following form, or to
the like effect.

C.D.’
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In the-————Division Court of the County of
Between A. B, Plantift’;
and
C. D., Delendant,

I maketh application to set agide the Verdict rendered in
this cause, and for n new trial on the grounds disclosed in the
statement signed by me which is bereunto attached.

C. D., Defendant.

.

(To be continued.)

Badiffs—In the December Nuwmber we exa-
mined the defences that Bailiffs may avail themselves
of, under the D. C. Act, Scc. 107: let us now turn
to the 14th Sce, of the D. C. Extension Act—which
provides that no action shall be brought against a
Bailiff for anything done in obedience to a warrant
ot the Court, until a demand of perusal and copy
thercof has been made and the same refused or ne-
glected to be given for the space of six days; and
that if such demand be complied with, the Clerk
who signed the warrant shall be joined, and on proof
at the Trial of the warrant that a Verdict shall be
given for the Bailiff. In the September number, e
pointed out to Bailifls the necessity for prompt com-
pliance with this demand. We now proceec. to
notice what the ofticer should do to avail himself of
a defence under the clause.

The object of the Seetion is to protect Bailills in
what they have done in obedience to a warrant
under the hand of the Clerk and the Seal of the
Court, although the warrant may be defective or
irregular; but it does not protect where a Bailift
has no warrant so signed or sealed, and has acted
beyond his authority : in such case he is liable for
the excess, and no demand of copy is necessary ;
thus if he take the wrong person, or if the warmant
direct him to take the goods of' A and he takes the
goods of B, he is not within the protection of the
Statute.

The defences under this Section may be arranged
ag follows :—

1. That no writlen. demand signed by the party
demanding the same, was made of the peru-
sal and copy ofthe warrant.

2. That the demand of warrant was complied
with, and that the Clerk who signed it, is
not joined as a Defendant.

8. That the Bailiff acted in obedience to a war-
rant signed by his co-defendant the Clerk,
and sealed with the seal of the Court.

The grounds of defence may be given in evidence

»

under the general issue, and what has been said in
the last number may be repeated here, that the
principlemay be so tar applied to suits in the Divi-
sion Cowt as to make a general reference to the
clause in question sufiicient ; but it will be best to
specify the particular ground of defence relied on.
Some question may arisc as to whether this clause
applies to actions in the Division Courts, or is con-
fined to actions in the Superior Courts: but this is
not the proper place to discuss that question. We
hold that it applies to Suits in any Court, and have
therefore so asswined in this article,

A notice in the following form should be given
where o defence under the Section veferred to is
open to the Bailift':

Notice of defence under Statute (D. C. E. Act,
Sec. 14.)

In the Division Court for tho County of— e
Between A, B., Plaintifl';
and,
C. D., Defendaat.

The Plintiff is required to take notice that upon the hearing
of this cause the Defendant intends to plead and to avail himself
of all and every ofthe provisions of the 14th Section ofthe Upper
Canada Division Courts Extension Act, and especially that ho
intends to insist on the following grounds of defesce,viz. : that
he is not guilty of the matter alleged against him in th. Piain-
tiff’s claim ; that the Pizinbil’s claim is in respect to acis done
by bim ia obedience to a warrant, &¢ (stale the nature of
the warrant) directed to him and issued from (state the Court
JSrom whick issucd) under the band of the Clerk of the said
Court and the Seal of the Court, and that no demand hath been
wade or left at hisresidence by the Plaintif or by his Allor-
ney or Agent in wriling signed by the party demanding the
samo of the perusal and copy of such warrant, (if necessary add
other groundswhick can be readily framed from the foregoing.)

C. D., Defendant.
Dated this day of: AD. 185

To A. D, Plaintifl.

In addition to the proof of the service of this
notice, the Bailiff should in all eases be prepared at
the trial to produce and prove his warrant, and if he
has on demand shown the warrant and allowed a
copy of it to be taken, ho should also produce proof
of that fact. Cases may ocewr where the Defend-
ant, Bailiff, may be able to avail himself of a de-
fence under the Section above referred to, as well
as the 107 Sec. of the D. C. Act. When thisis the
case, both Sections should be referred to in the
notice of defence: a form embodying a reference to
both may be easily framed from this and the form
given in the December number.
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SUITORS. the signing “of the promissory note sued upon” or

What the Defendant should do between the service| Ay 0”"0".@05“3 the case may be, otherwise vequiving
oL dar » . igned by the defendm

of Swmanaons and the Court duy ; D700, This notice is to be signed by the defendant
. g . . . and may mbodied with a noti 8 ‘or

When a Defendant is served with a copy of Sum~5 :n; otix)cr Ezi'ﬁnc?z 'i‘his is ‘:nlezlﬁ?t?\(l})lzin((}lt\?gno':b(l)g

e N . . v yreye) . [RL 2N . < < « 12 )

mons, he will find annexed to it or written in the coulati 1 should 1 ted on: it will sorve to
margin, a copy of the Plaintifl’s account or clain, ' Feguiation and shouid be ae.e on:1b will serve

Tle should at once examine it, and if he finds jt! Dving wp the raal questionsin every disputed case

wholly carveet, let him pay the amount and costs tokmd to reduce them to the narrowest point; thus

the Clerk of the Conrt with as little deluy as pos_ﬁsaving as was intended by the Judges, unnccessary
sible; or it nat able to pay at the time, sign a con-!

fession for it like an honest man. The confession,
may be made before the Clerk or Bailiff so it may
savea journey to the Clerk’s ofiice if the party who
means to confess, tells the Bailiff that heis willing
todoso: and as the Bailift' is bound to have forms
with him or to draw up a confession when required,
should he refuse, the Jnudge would probably order
him to compensate the Defendant for his frouble
in coming to the Clerk’s oflice, for the purpose of
confessing judgment in thesuit: the prompt admis-
sion or confession of a claim saves the Defendint
costs, that might otherwise be incwrred. If the
claim De 4z part correct, for example—if unly one
or two of several items in an account are denied, or
if the claim be made up partly of a note and partly
of an account, and the laiter only is objected to,
there is & provision made by the Rules of Court for:
saving ninecessary expense in proof, of which the'
Defendant may avail himself. e is at liberty to

l

)
give the opposite party « notice in writing that he!

will admit on the trial of the cause any part of the,
claim, or any facts which would otherwise require |
to be proved, the eficet of which will be to deprive’
the Plaintifl of any expense incurred by him, after
such notice given, for the purpose of proving any
part of the claim, or any fact so admitted.

This Notice must be served personally on the
plaintiff or Iefe for him athis usual place of abode,
atleast six days before the trial or hearing.

A formofthe notice is givenin therulest which;

expense.
(To be continued)

—

ONTHEDUTIESOF MAGISTRATES.

(SKEICHES BY A J. 1)
(Continued from vol. 1., p, 223.)

THE SERVICE OF THE STUMMONS.

In those cases which ave not within, the 16 Vie.
0. 178, the directions regarding service given by
the particnlar act must be followed, and where no
special direction is given the service of the summons
should be personal. {«.)

Incases which ave within, the 16 Vie, ¢. 178.
that statute expressly authorizes the summons to
be delivered to the defendant, or left with some
person {or him at his place of abode : the Jangnage of
See. 1. on the snubject is as follows:

Every swnmons shall be served by a censtable or other
Peace cfficer, or other person fo whem the same shall be
Qelivered npon the person to whom itis so direcied, by deliver-
ing the same to the parly personally, or by leaving the same
with some person for him at his last or most usual plice of
abode.

It will be found convenient in practice to
make out the swummons in duplicate, both to be

;signed and sealed by the Magistrate and delivered
ito the person appointed to serve it. One of these

to be delivered to the detendant personaily or left
Sor limas the statute yequires the other to be retained
by the person who serves the summons, and a mem-
morandmn should be endorsed thercon of the time

it will be well to follow. It is headed in the Cowrt

and manner of service.  When not personally served

and cause (same asin the heading of the summons) | the name of the person with whom the summonsas
and shortly notifies the plaintifi' © that the defendant ' left should be found out, and the relation inwhich
will admit on the Trial of the zause, the firsd sccond ;such person stands to the defendant, as wite,daughter,
&e., items in the plaintifis claim to be earrect” for servant,&c., noted down.  The person who serves is
- jrequired to attendat the hearing,to depose il necessary

% Therviesand forms, preparal by U ¢ “a Yees for the Division Courts,were printed
§n pamphilet form, at thie Leader Steatn ™ :x3, Toronto, and ayde precused there,
or, at Maclear & Co.'sy every suftor should have acopy.

()R, «.Hal6 . & R.14. R, Colamlng, $D. & R. 3L R, 1. Simpton,
12 Mod, 351 Matea, T Baker, 1 Car. & Kin. 30700,
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to the due service of the summons; that in case of
non-appearance the Magistrate may be able to
proceed against the defendant ez parte or issuc a
warrant for his apprehension. ()

Where no duplicate is delivered to the Constable
or other person he should make a copy, in order
to be able fo prove the service properly, and deliver
the original to the defendant or leave it for him.
A word of caution to Magistrates as to what may
be considerad proof of due service, when the sum-
mons is not personally served. Ivery principle of
justice demande that a party who is to be aftected
cither in pocket or person by any proceeding
against him should have notice thereof, that he may
not be condemned, without hearing what e has to
urge in his defence: and this isobviously necessary
in proccedings of a criminal mature, wherein the
defendant may upon conviction incur a penalty or
be subject to loss of liberty.

Now thestatute in allowingservice to be made by
leaving the Summons with some person for the
defendant at his last or most usnal place of abode
gocs on the presumption that the summons will
by this means come to the notice of the defendant.
“ Wth some person,” can scarcely be taken in its
broadest sense ; it must mean some person whois a
relation of the defendant, or a person in his employ,
or some one who may reasonably be suppesed {o
have intercourse with him, and from whoem he is
likely to receive the summons. Leaving it with a
mere stranger who happens to be in the house, or
with a child of tender ycars, could not be held a
suficient service. And, therciore, the necessity of
the Officer making proper enquiriesand being pre-
pared tostate the name of the person with whom he
leaves the process and the relation in which he
stands towards the Gcfendant.

“Place of abode” is synonymous with the word
“ dwelling” ; itis a place where a man lives and con-
siders his home. A man’s dwelling is prima facic
where his wife and family reside; and if he has a
family dwelling in some place, and he occupy a
house and occasionally sleep in another, he will
not be a resident in the latter place, for his residence
is his domicile, aud his domicile is hishome, and his
home iswhere his family reside. (e.)

(¥) 16 Vic. ¢. 378, Seee, 1 &2,
{¢) Storys, Contict of Laws. 8. €3. R. 0, Duke of Richmond, 6 T. R. 361,

—

e v
And where 2 man had a shop and private parlouny

in which he carried on his business and entertained
his private friends, but neither himself nor his
servant slept there, the Judges held that such oc-
cupation did not constitute a dwelling. (Z.)

On thewhole, it is recommended that Magistrates
sld require proof that the summons, when not
personally served, has been delivered to the wife ov
child or servant of the defendant or other person
having intercowrse with him : and the propriety of
such practice has been distinetly recognized by the
Judges (¢). Whether this practice be adopted or not,
Magistrates should require such evidence of service as
will satisfy them, by afair inference, that the sum-
mons has in fact found its way to the hands of the de-
fendant a reasonable time before the hearing (f); for
this purpose the ofticer should Le questioned on oath
as to the manner and particulars of the service (9). If
the Magistrate is of opinion that the defendant has
not been duly summoned cither with reterence to
the time or manner of service, he shounld issue another
summons. It may be added, that pvoof of the
summons having actually come to theknowledge of the
defendant a reasonable time before the return, will
relieve the Magistrate of any difliculty in proceed-
ingex purtz or issuing his warrant as the case may
seem to require.

J

Having spokenof what scems to be the reasonable
construction of the statute and the practice mostin
accordance with sound principles of justice, it only
remains {o add on this head, that the Magistrates are
the proper judges of what is due service, and that if
they are satisfied, the Courts above will not in
general interfere with their decisions.

TO BE CONTINUED.

U. C.REPORTS.

GENERAL AND MUNICIPAL L. W,

1IN CHAMBERS.
Omis ts. Rossix et al
Irregularity in origion! writ—Acceptance of sercice how fara waive..
An application to set aside original writ or the service-there-

() k.o, Martin, R, & R, 103,

(¢} R. 2. Clament 4 B, &. A, 218,

(7) In re Hopwood, 39 L, J. 107, M. C. 132 1. 321,

(g) 1f weare rightly informed the able and experienced Maglstrate who pre
sides over the Police Court of Torontomakes It a practice tn all ¢ases nwhere the
scevice of summons Is not personal to enguire very mnnicly as to themede
of scrvice ik to postpone the casc, if the Officer In s evidencc s not able tostate,
facts and clrcumstances, from which {2 may be reaconably Inferred thatthe sum.
mons cameinto the defendant’s hands.,
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of on the grounds that it bore no indorsement of the name aud
place of abode of the Attorney by whom it wasissued, and that
the copy contained no place marked on the wmargin where
issued, nor the name of the Clerk by whom issued.

Defendant’s Attorney endorsed and signed an admission of
service on the original writ.

Bunxs, J.—The question is whether in ease of service
on the parly himself being warned, and service ou the
Attorney being substituted for convenience as we may
suppose, techmeal irregularitics, such ar in the present
instance, can be taken advantage of. It appears to me
that when an Attorney accepls service of awrit for his client,
the Atlorney should refuse to aceept it and ablige service in the
ordinary way.  The client cunnot complain when it is served
on the Attoraey,because no service has in fact been made ; and
the question always is, when the Attorney accepts service,
whetiter he can be compelled to appear.  The Altorncy may
take that conrse here, and refuse to appear, and take the opin-
ion of the Court whether he shall be compelled 10 do so.

The Summons is, therefore, discharged with costs.

Youse ¢f al. £s. Lawo.

A Judge's Smmmons was obtained on the10th of November,
1833, to send theissues down for trial to County Court. On
the 19th, the Suwmmons having been enlarged in the mean~
time, an order was made to try (he canse at the 1st or 2nd
Sutines of the Couuty Court, after the making of the order.
Oa the 13th November, notice of trial was served for 20th—
tae sitting day of the County Conrt.  The cause was entered
on the 2ad day of the sittings of the Court, without defend-
ant’s leave, and was tried,

Defendant moved, during last Term ia Practice Courtto set
aside Notice of trial aud otder for writ of triai, and all subse-
quent proceedings throwa upon the grounds.

1. That the notice of trial was scrved before any order was,
made for the writ of trial. 2, Thattheorderwas made too fate!
to admit of proper noticz of {rial bemg given for the next sit- |
tings of the County Ceurt. 3. That the writ of trial was en-'
tered without the defendant’s consznt, on the second day ofthe’
sittings of the Court. !

The rule was enlarged, by consent, on the merits only, to be
disposed of by the Judge in Chambers,

Beexs, J.~I do not see that this case can be distinzuished
from Reach el al. vs. Hall, 11 U.C.R. 356. It is urged tiat bav-~
ing applied for the wiit of trial befure the natice served, though
the order was obtrined afterwards, distinguishes it from that
e1sg. Fupther, o is arged that the order specially mentioning
that the phintiffs might take down the cause atthe frst sit-
mzs of the Cannty Court, so far cures any irregularity, that
1t would have the effect of compelling the defendant to move to
set aside the service of the notice immediately,and that it was too
Jate to make the appiication now. [ do notthinkthereis suy
weight inthe argutaent. The service of anotice of trial, previous
ta obtaining anerder fora writ of trialy isnota mere irregularity
—it is » mallity, and the obtaining an order from a Judge
authorizing the taking down the causcat the first sittings of the
Coumy Court, does not cure the nullity or impose an obliga-
tion on the defendant to move tu sef aside such nolice previous,
to tha cause being tried.  The order wasobtained the day be-
fore the sitting day of the Court, bul because it is worded that
the plaistiff might take dvwen the cause at the first sittings, did |
potsanction the dispensation of » proper notice of trial accord-
ing to prastiee. The Judge, when granting the order
G ant antend it to have that  cffect; and, indeed, he
al na pawer to do it The mearing of the order is
that the plaintiff mizin  Gake the cavse down at (he

!

first sittings, if proper notice could be given; if not, then it ! i K ?
SIS, 1 Proy 8 The prop'.\xz order {0 !lhc person complained of is disqualified ; for if ke be, then the

i

might be dane al the sceond sittings.

make is, that the verdict and any subsequent proceedings be
set eside with costs.  The writ of trial is rightly obtained and
will stand goed. 'The notice was & nullity, and requires no-
thingto be said about it

Reeixa Ex. Ren. Cotexax zs. O'Hane.
8@ Tovann ¢s. Poxrox.
€« Qo 25, BROWN,
¢« Papwitnes, Stawarn, Hawply, Davy,
Bocarr and McAydasy,

Burys,J.—1Wrils io the nature o/ Quo Warranto were issued
at the relation of the different persons named, catling upon
the respective defendants 1o show by what authority they re-
spectively claim 1o hold and exercise the office of Councillor
for the town of Belleville—the different refators compluning
that the defendants were respectively disqualified to be elected
at the last election held in January.

1. The grounds alleged against Mr. O*Hare are, that he wag
at tiie time of the Efection and aftercards, suvety 10 the town
of Bellevifle by bond, for the due performance of his office by
the Treasurer of the town,  That he was alse surety by bond
to the Treasurer for the due coliccting of the taxes by the
Collector of the said town. Further, that at the time of the
Election he was employed by the Town Council as'the Attorney
and Sohieitor ot the town, in defending suits then pending.
Also,that Mr, Q’[fare was and is 2 member, or shareholder, in
the Belleville Gas Company, in which Cowmpany the town, as
a corporation, hold 600 shares, and besides has lent to tho
Cowmpany £2,000, to secure the repayment of which, the
Company has given a mortgage to the Corporation of the
town. A further complaint against AMr. O°Hare is, that at the
lime of the clection he wasa stockhbolder in the Believille
Harbor and Marine Railway Company, and a Trustee thereof
which Company holds alicense of occupation, by resolution of
the town Counci), for occupying the water lots in front of the
town under 2 contract for remuneration to the town.

The charges made in the statement are not denied in any
way, and the only one attempted to be explained is thut of the
employment as an Attorney aund Solicitor on the part of the
Corporation. It is shown that Mr Benson was tormerly the
Solicitor for the town Council, and since his death no appoint-
ent of a Solicitor has been made, and that Me. O'flare has
not received any remuneration for services, nor has he demand-
ed any. Itisnot denied that he is acting in the defenco of
suits against the Corporativn in the ordimary way. It is
sworn that neither the refator norany other person objected to
Mr. O’lare’s qualification at the time of the Licction, though
the relator was himseif a candidate.

It is no answer to this application to ray that the relator did
nat abject at the Blection 10 Mr. O’lare’s qualification. I
the relator was secking to oblain the seat, it would be an
answer t5 that part of the application 10 say that no notice of
disqualification was given; because before “¢ can be said the
electorshave wusted or thrown away their voles, it should bo
shown that the caudidate’s qualification was yuestioned,

If the relaior had assisted or taken part in the clection of
Mr. O'Hare, that fact would disqualify him from afterwards
quesiioning the validity of the Election—the relater was a
candidate oppesing Mr. O'Hare, and though he know of the
disqualification he was not bound to mention it.  The 25th Sec.

}of 16 Vic. ch. 1S1, cnacts * that no person having by himsel?

or partner, any interest or share in any contract with or on
behalf of the town in which he shall reside, shall be qualified
tobe or be clected Counciilor therein.” The rule with re-
speet to disqualifying a relator from cowmplaining is personal,
but the rule is not 1w be apphed in casc of acts of omission,
where all thatis asked by a relator is to ascertain whether
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Law declares he shall not be a Councillor, and shall not be
clected such.

Toe objections against My, O’Have that he is surety
for the Ireasurer of the town, and that ho is actingas
the Solicitor for the Cotporation,are fatal to his retaining his
geat as a Councillor fur the town. By the 17th Sec. of 12 Vic,
ch. 81, itis imperative upon the Treasurer to give security
for the due accounting and paying over of all monies; and the
velators statement shows that to have been done by bond.
Here we have a direct contract with the Corporation.  Though
the town Council may not have appomted Mr. O'llare, to con-
duct suits on bebalf of the Corporation either under a Cos-
poration seal or by a resolution—yet I cannot suppose Mr.
O'tlare would undertake business of that description without
being sanctioned in some way which must give the matter a
character of being o contract ; in fact, to be remuneration for
his services. ltis said that the Collector has given security
tor the dueperformance of his duties to the Treasurer, and
that it is not a contract with the Corporation. The terms of
thebond are not shown, but the taking of such security must
be under the authority conferred upon the town Council for
regulating the bonds, recognizances or sureties, to be given by
the Municipal officers for the faithful discharge of their
duties.

There must be a new election ordered for Coleman Ward, for
a Counciiler inroom of Mr. O'tlare, whose election 1s void, and
tne relator must have his costs.

2. "I'he grounds alleged against Mr. Poanton are, that heigalso
a Sharcholder in the Gas Company and a Shareholder and
President of the larbor and Marine Railway Company. The
relator in this case isa voter in the Ward for which Mr. Ponton
was clected, namely Retcheson Ward, and it is shosen that the
relator, atihe Blection, voted for Mr. Ponton,and must have
kuoown all the time that he was a shareholder in both of the
Companiestmentioned.  The relator, having Seen himself in-
strumental in clecting Mr. Ponton, is disqualified from after—
watds complaining of the clectivn, unless he could show that
he was at the time of being so insirumental in his election, ig-
norant of hisdisqualification.  The oljection, if it be one, to
Mr. Ponton, is not removed or got rid of by adjudging agairst
the relator; butas therelator complains of the election which
he was instrumental in bringing about by his vote, and with
as much knowledge then as he had afterwards, he is prevented
from questioning the Election. This writ must be quashed
with costs against the relator.

3. The objections made toMr. Brown’s election to Baldwin
ward qre, that he is a Shavebolder in the Gas Company, and
also the Harbor and Marine Railway, Company, and further,
that he is one of the sureties for the Collector of taxes, It
nowv appears that the relatar attended at the Election and voted
for Mr. Brown,krowing, as I must believe from the depositions
that he was such Sharcholder in the Companies mentioned.
For the reason already given, he is disqualified to complain
against an clection which he has been instrumental in pro-
moting.

4. The objection mado against Messrs Stewart, Hambly,
Davy, Begart, and McAmmany, is, that they are respectively
sharcholders in the Gas Company. The relator is a voter in
Retcheson Ward.
same Ward. Davy and Bogart were clected for Baldwin Ward
and McAmmany for Samson Ward. It is said in answer to
the objection made against the defendants, that the relator is an
alien.  If this were clearly made owt, of course it would
disqualify the relator fram properly being such ; but the proof
is entirely the beliefand opinion of the respective deponents ;
and their statements that they have searched and cannot find
any registty under the Alien Acts that he has been naturalized.
If ‘the allegations wero suflicicnt to cause me to cntertain
doubts, then it would be proper that I should afford an oppor-
tunity to tho relator to answer—but on examination of the

Stewart and Hambly were clected for the!

aflidavits, I sce no reason to postpone the matter for such in-
vestigation. It appears that the relator voted at the Muaicipsl
Elections some years ago, and it is said that it wasa subject of
remark, that he had then taken an oath before a Rewrning
Oflicer or Magistrate to qualify him, and that it was an easy
way of doing it. le again voted at the last Municipal Elec-
tion, and no objection was raised that he was analien.  All the
aflidavits show that if the relator was liable to e ahjected to
on that ground, the parties knew it before the Election and at
the time. They could casily have tested the fact by requiring
the clector to swear he was cither 2 hatural born subjeet or he
hiad become naturalized. The 122ud Sec. of 12 Vic. ch, Sl
provides for this, It appears to me that the objection should
have then been made, and not ask me now, after it is apparent
he has been exercisingr the right of a subject for several years
to try the question as a collateral issue, to determine whether
he shall complain of the Election. It appeass that the relator
voted for the defendant Stewart at the Retchezon Ward Elec-
tion. That fact disqualifies hin to complain of Stewart’s clec—
tion. He was himself, as well as Stewart, a shareholder in the
Gas Company.  This writ, as against Stewart, must thereforo
be quashed, with costs to Stewart,

As against Hambly, there is nothing to prevent the relator
from makiag good his complainl, and the single question is,
whether the case discloses a legal disqualification by reason of
Hambly Leing a sharcholder in the Gas Company, which Com-
paty has borrowed £2,000 from the Town Council, and se-
cured the payment by morfgage. It is not said whether this
Company has any contract with the Town Councit for supply-
ing the town with Gas.  The Imperial Suatute 5 and 6 Vic. ch.
(01, defined themeaning of the word contract as used in 5 and
6 Wm. 4th ¢h, 76. ‘The present case is whether a shareholder
in an incorporated Company which has a contract with the
Town Council to repay it 2 sum of money loaned, is disqualified.
Ifthe defendant Hambly had entered into such a contsact per-
sonally, there could be no doubt, for though the English Act
declares that the word contract shall not be construed to extend
to a sccurity for the payment of money only, yet our Legisla-
ture bas not declared any meaning to be put upon the word,
but hasleft it to its ordinary sigaification ; and the interpreta-
tion which would have, before the passing of 5 and 6 Vic. ch.
104,been placed upon the word in Evgland, must be that it ex-
tended to a mortgage given to sccure the loan of money.
Doces this same rule extend 10 the sharcholders of the Gas
Company, when the Corporation has entered into the contract
torepay the loan?  The 25th See. of 16 Vic. ch. 181 extends
10 those having by himself or partner any interest in a contract.
‘The Gas Company is incorporated undee Statute 16 Vic. ch.
173. ‘Lhe24th See. authorizes the Municipatity to take stocic
in such Company, and that the Mayor for the time shall be
Lz-ofiicio, a director of the Company. In the present case
the Town Council has taken £3,000 in stock of the
Company, besides the lozn. The 36th Section authorizes
the Company o borrow more and to secure the same by mort-
gage, aud to assign not only the rents, revenues, &, of the
Company, but also faturc calls on the sharcholders of the Com--
pany.

We cannot fail to see—that by an Election of a nerson, a
member of a Company with which the town hasa contiact, a
very great influenco may be exerted in the Town Council in
the dealings of the town with the Company ; and that every
individual sharcholder has an interest in the contract which
the Company has entered into with the Towa Council. Itis
true the Company would only transact his business through
the voice of its Diractors; but if it be open toa person to be-
come 2 Dircctor of the one Corporation and a Town Councillor
of the ather, or 2 Councillor of the latter without being a Diree-
tor of the fonner, wwe must see it is alsoopen to him to use his
influence and vote upon a subject asfecting kis individual in-

terest, It appearsto ine, therefore, that being a member of a
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Corposation, which Corporation is again divided into or com-
posed of individual interests, such astvading or manufaciuriag
Corporations, is within the spirit and meantag of the Act. I am
strengthened in this viow, { think, on reference to the Bualish
Corporations Act & and 6 Wm. 4 ch. 76, In the 28ith Sue,
immediately after disquakfying petsons on the ground of being
inlerested in a contract, this provision is contained: ** Provided
that no person shalt bo disqualified from being a Councittor or
Alderman of any borough as aforesaid, by reason of his being
a proprictor or sharcholder of any Company wiieh shall con-
tract with the Coureil of such borough for lighting or supply-
iag with water or insuring against fize, any part of such bo-
vough.’? This provision, it appears to me, assumes thata
praprietor or sharcholder of a Jompany baving such x contract
hkas aninterest, and thatbut for the exception of the proprietor or
shareholders whould be disqualified from being Councillor or
Alderman, It does not appesr to me there is any difference
or dishinction between incorgorated and unincorporated Com-
panies with respect to the disqualification, as it was suggesied
there perhaps migtt be.  The relator sustains his complaint,
therefore, against ITambly, and there should therewpon be 2
new election for 2 covncillor for the Reicheson Ward in his
place, and the relator must have his costs~-that is, such pro-
portion as the master shall tax and allow.

With regard to the remaining three defendants, a question is
presented, which so far as I am able o ascestain, is quite
ness.  The relator is a voter of Retcheson Ward, and be
comlains of the wantof qualification of two of the Councillors
for Baldwin Ward, and of one for Samson Ward; and the
question is whether he is a good celator for that purpose,
After much consideration of the subject, I have arnved at the
conclusion that he has no right in this form to complain
against these defendants. In the Engzlish Corporion Acis
there is no provision for a summary trial similar to ours.
There the ordinary rale for a que warranto must be wmoved in
Couct, and the discussion arises whether it i3 proper to grant
the writ upon the application for therale.  Rex. z¢. Parry 6
A. aud B, 810, and Regioa z3. Quayle 11 A, and E. 508 shew
that a velator residing in and vating in one ward might com-
plain of 2 Councillur elected for another ward, Iawm of opinion
that any rate payer in the town of Belleville might, in o
similar manaer, complain of & Councillor holding a seat, if he
were disqualified to hold it ; but then, ia such case, the com-
plainant would have to resont to the ordinary mode of obtaining
the guo warranto, and csuld not take the personal method. [
look upon the provisions of the 25th Sce. of 16 Vie. ch. 181
as being twofold ; first, that no one who is interested ina contract
&e., shatt be qualified to be a Councitlor ; that is whether he
were 50 st the time of the election or became so  afterwards,
and asto him the objection exists as the Court says in Regina
vs. Francis 21 Law J. Q. B, 304 de dic in diem and any rate
payer might complain—and secondly, that no one so interested
shall be qualified to be elected for any ward of the tewn in
which ease it isthe clection which is complained against on the
ground of disqualification. It is the clection which is com-
plaiced againstin the present case; and asto the jurisdiction of
the wiit tossue and the authority of a Judge ¢o try thatin a
summary mode, it all depends uwpoa the 146 Sect. of 12 Vie, chi.
81 as amended by 13 and 14 Vict. ch. 64. The writ may
issuc on the complaint of any relator having aninterestasa
Municipal voter, or baving an interest as a Candidate, Ifa per-
son were {0 be proposed as a candidateat two or more ward
clectivns, it might, I suppose, sustain,if he found it necessary to
do so, a writ against the successful candidates in more wards
than one. A votermust vote in the ward in which he resides,
if rated in that ward ; and in case the eleclion is contested by
a voier, ® must be done in the Wardin which the voter bas
the right to,or by law is, compelled to vote, It appearstome
the intention of the Legislature is that when the clection isat-
tacked in the summary mode, it shalt onlyjbo done by the two

p—

classes of persans, viz., candidates or persons havieg votes a
the clection which is questioned.

The writ issued,and the statement in suppor? of if, would sup-
port an application on the groond that the defendants are dis-
qualified, indvpendent of questionang the olection on the ground
that the disqualification is one existing de die in diem and tiable
tv be questioned by any rate payer of tho town § but then if the
case be just upon that ground, it is one over which a Judge has
no Jurisdiction toorder & twrit 10 issue or any autharity to try
in the summary mode provided for in the act.  The two cases
are distinct, as Iview the provisions of vur statate. 1f the clection
be questioned, it may be done by a candidate ora voter who has
the right to vote at the election questioned,in the summary mode
provided for; butif the right to beCouncilior be questioned
by any other than the wtwo classes mentioned thea it must
be done in the ordinary way proceeding to obtain a writ
of quo warranto by agplication te the poist for a Rule for that
purgpose,

For these reasons the writ as agaiast these three defendans
must b3 quashed, and with costs.

flonesox v, Tue Musicwear Couner, or Youk axp Peet, axp
Tue Muscwat Couxcr, or Oxrano.

By-law estallishing « road-—~Insuffictent description—Discretion in
quashing by-lows.

Che statute docs nat make itstrictly imperative upon the couct to
quashdefective by-laws;and this case—whera Lhe road establish-
ed by the by-law was not sufficiently deseribad, but it appeared
that it was clearly defined and marked by fences on each side,
and had baea travelled for eight years —they refused to interfere.

Wilson, Q. €, obtained, last term, a rule nisi to shew cause
why a by-law (No. 83) for opening a road across lots 15, 16,
17, 18. 19, & 20, in the 8:h concessian of Whithy, should not
be quashed, on the ground ihat it dees net suficiently descsibo
the lina of road.

The by-law was passed on the 14th of August, 1843, by the
District Couneil of the lome District, and it enacted *‘ that a
new ling of read, surveyed, laid out, aad roported by Jahn
Farqaharson, Esq., a road surveyoer, acrass lots 15, 16, 17, 18,
19, & 2, in 8th concession of the towaship of Whitby, by
lig report bearing date the st day of August, 1845, be estab-
lished and conficmed as a public road or highway”

The by-law did not refer to the surveyor’s report as being
anuexed to it, and it was not shewan that there was or had
been a report on the same sheet of paper with the by-faw, or
in any manuner annexed toit; bot on the same shect of paper
which contained the copy of the by-taw duly certificd by the
clerk, asthe foundation of this application, there was a copy
of a report purparting tobeaddressed, on the 13th of Angust,
1815, by John Farquharson, survever, to the Distries Couacil
of the Home Distriet, in which he recommended a new line
of road to be established, of which the field notes, he said,
“are as follows, viz., commencing,” &¢., and deseribing aling
intended to be the centreline of the new read by courses
and distances.

Onthe back of this copy the clerk certified that it was z
copy of a report purposiing o be made by J. Farquharson, &
surveyor, being the report referred to ia the by-law.

He did not state whether the report iself was anncxed to
theby-law, or whether hie found 1t among the records and
papers of s office.

On the part of the Council it was shewn, in answer to this
sule, that the road in question was clearly defined and marked
with fences on each side of it; that it hiad been established
and teavelied by the public for eight years, and connected with
other roads leading through Whitby; and there had been
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statute Iabonr or grants of puotic money expended on it and
that it was of great u<e to the indabitants ig its vicinity.

A ¢ Cameron shewed canse wnd cited 11 East, 373, nole
@; tteginn v, Spenze el aly 11 U. 2. R. 3L

Wilsm, @ €' cwtra, cited Mefntyre v, Muunicipal Cauneil
of Brsanquet, 11 U. C. R. 4603 Dennis v. Haghes vt al, 7; 0.
(. R 444; Brown v. Muaniapal Council of York, 8 U. C. R,
59635 Q. B, 94; Rex v, Teevenen, 2 B. & AL 339; Rex v
Symmons, 4 1. R. 223 ; Rex v, Stythe, 6 B, & ¢ 240

Ropixsos, C. J. delivered the judgment of the Conrt.

For all thal appears, this applicant may have pusehased the
land toug after the road was opined amd in use,  Wint is com
phined of in this by law is not so much an illegality /s 2 de-
feet; by which { mean, thas in passing it the municipality
were datug nathing bayond their nowers, and were committing
no wrong.  Bul they have normade theirby-law 5o complete

“in #self as to goard ngainst the o%ection of unceriainty and
informality,

Ta such case we thinlk it not unreasovable to held, that a
party seeking to set it aside directly, by the summary Inter
vention of thes court, should nst delay as many yearsas bhe
chooses, but should coma within & reasonable time. Ierz
nine yearsov mors have elapsed ; public expense has been ia-
curred in inproving and malntaining this road, the intended
bounds of whnich seem to have been well marked ont on 1he
ground, antt (o have been 5o long acquieseed 1 by the defend.
ants thatthere might be ground tor cantending that the road
could bo snpported onthe foating of a dedication.

The inzonvenience {0 the public might be very serious, of
allowiag a pasty interested t2 lie by for s> many years, and

then 0 claim as of right (o have the road abatished, which

he had most prebably been uslng himself in common with the
public, and upon which, inthe mean time, a vataable bridge

may have been erected, or other costly impraven.wats mda. }

The statate makes it lawful for threount to set as'de = by-
law where they see suffitient grounds, bat it does not make
it strictly imperative, Wetherefore discharge this rale but
not with costs; and in takiug this course we are not determin-
ing whether this is or i3 not a legally established highway.

Rule digcharged.

Tirr ve. vue Musicteantry of e Towssue or Loroxyo.
(Reported by C. Robinson, Esy., Barrister at Law.)
{Q B. Michaelmas Term, 18 Vic.]
Mr. Dempsey obiained a rale Iast term upnn the Municipal

ity uf the Toxnship of Toronto, 10 show cause why their-!

by-law No. 71, passed on the 20d of April, 1855, should not
be quashied 4o the ground that the Manicipal Council in pass-
ing 1, exceeded their powers, and that the by-law is therefore
illegal.

The By-law is entited 2 by-law to alter and amend by-laws
53 and 62, and it enacts that so much of those by-laws passed
respectively oo the 19:h of June, 1853, and the 8 of May,
1854 as relates to the sums to be paid in lew of Suarute Labor,
shall be repealed. Sec. 8—that the Port Credis, and Haron-
tario Street, and Streetsville Plank Read Companies shall have
the right to claim in terms of their charters (in so far as the
Muuicipality may bave acquired any control in or over the
same} at the rate of five shithings for each day’s statute labor
that esch person shall be liable to perform according o the
terms of their respective chaiters.

3rd, That all persons liable to perform Statute Yabor, under
the control ofthis Mamcipality, may compound for sach duties
by paying the Overzeer for their division five shillings for every
day they may be required to work at any time before the 1st

{day of June, and every Overseer is required to accept the sameo
yin tien of such Statute labor.

The Municipality waintain their sathority to pass the by Jaw
ander the Assessinent Conselidation Act 16 Vie. ch. 182, and
they show that at the present increased price of labor, five
shillings per day is a very reasonable and jow rate, and that
laboress cannat be Inred forless

Ronxsoy, C. J. delivered the judgment of the Court,

I sec nothing which bears upan the question raised in this
case besides the Statates 12 Vie. ch, 81 See. 31— sub-sections
27 and 87 and 16 Vio, ch. 132, See, 83 anid 33, aud reading
heso enactments in coanection I am of opinion that, hawever
"tow a rate two stnllings and six pence may by for a day's labor
at the present time, there is no authority gicen to the Mum-
cipal Councils to go beyond 1t fixing the terms of commu-
tation.,

The only effeet of the latter Statute is, that it leaves to non-
resident proprietors ne option as (o commuting, but provides
that they shall co ninte by paying at the rate of 1wo shillings
and six pence a dey, or suck other swin as may have been de-
termined by the Municipal Council as the rate of commutation
for residents.

Now the former Act auvthorises the Municipal Councils {o
pass by-laws ¢ for empowering the landhalders in any town-
ship 10 cowpound for the Siatute fabor by thewm respectively,
performable for any time not excecding af any rale not excecd~
ing two shillings and six pence for cach day's labor.”! Now
whetner this provision extends to any bw residents in the
township or not, there can be po doust it does ewbrece them,
and that as to them no more than two shillings and six pence
can be fixed under that Act as the rato for the day's Iabor, and
that being so, the rate of twe shillings and six pence caunot

under the latier Staltute be exceeded in respect to non-resi-
Qdems, unless we could hold that the 36:h clause of the same
Statute gives authority o the Cuuncdls 1o imnose whatever rate
they please, and relieves from the restriction contained in tho
12:h Vie. ch. 81, It does not appeas to mo that iy does, for I
think that clanse is not to be loaked%ipon as conferric g autho-
ity at al) in this respect, it only refers to what moy have been
done in any township under the former Statute, which it does
not, as regards the rate of commutation, profess to alter ar
repeal,

The words in the 38ih clauss, or suck other sunt must be
faken, 1 think, to mean as has been argued, any less sum nt
whick the Council may have fixed the commutation rate for
resident proprictors.  Thut there would otherwise be no Jimit,
is an argoment no doubt in favor of this construction, though
not a conclusive one, siice the Legislature has in sormg in.
! stances forbosne to Lunit the power of the Municipalitiesin re-
gard to taxation; I mean as respecis the amount.

f Weare of opinion that the by-law must ba quashed, with
costs,

t

t

{

Resiva £x rEL. Sway v, Rowar.
Cantested edoction—-Cosls,

This was a quo twarranto case, tried befare Mr, Justice
Richards, o deterniine the right of defendant to hold his acat
as a township councitlor, to which he had been returncd as
duly elected, ‘The learned judge detcrmmed that the defend-
ant was entitled to retain his seat, but conceiving that be bad
'a discretion {0 withhold coste, and that there were circume
stances in the case which made it proper 1o do 50, he gave
judgment in favor of the defendant, but did not give him his
costs against the relator.

Teilteell, for the defendant, obtained a rnle 2dsi, in Easter
: term, to amend the order of M, Justice Richards, by giving
| te the defendant his costs of defence. lie contended thay the

B
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retator having failed, must be ordered to pay costs, and that
there was no discretion to sdjudge otherwise,

On the retarn of the rule this term, Lesles shewed cauzy,
and affidawits were filed, shewing that the relator dicd on the
Gth of July last 5 thatis, after this rule nésf had issued, and bew
tore its return.

Cosens supported the rule, citing 16 Vie, ch. 181, sec. 27,
Doe ex dem Hay v. flunt,12 U, C R, 626; 2 Saund, 101, & o

Ropissoy, C, J.—1It appears that most of the judges in cases
before them in Chambers have scted upon the provision re-
specting costs in the statute as if it were discretionary to the
full extent of withholding costs trom ths successful pany.
Thig being 50, we shall not reverse this order, under the cir
eumstanees of the refator, agaiust whom we are desired 1o
give costs, being no Iemger liviny, Upon rveference to the
Judges of both courtg, we find that a majority of them place
the sawmo construction uponr the clanse in’ question as wus
placed by Mr. Justice Richards.

Duares, J—~The first statute on thesubject (12 Vie. ch. 81,
see, 146) provided, with reference to the adjudication of theae
clections, that thoe cases should be decided on a writ of sum-

ditinned to prosccute the writ with effect, or to pay to the op-
posite party all such costs asshall be adjudged to him against
sceh selatur. The writ msy be setumable before any judge
of the superior enurfs, or before the judae of such county
court, The judge is to “ procced in 3 summary manner, upon
statement and answer, without farmal pleadings, to bear and
determive, &e. * * and it shall and may be lawful for such
Jjudge, and he is bereby required, in disposing of every such
case, to award costs fur or against the relater or defendaut upon
such writ, or for or against the returning officer, when ke shall
be so made a party (o such praceedings as afuresaid, as to such
Judgo shall seen just,—thus foliowing the words of 13 and 14
Vic. ¢h, 64, There is precisely a similar proviso as to dis-
claimer, piscing, uuder the same!2wcumstances, the pewer of
givieg or withholding costs in the discetion of the judge;
aund asimuar proviso as to parties being allowed to intervene
in case of disclaimer,

1 have not been able to satisfy my own wind that a judge
who is “ required, in disposing of every soch ease, {0 wward
costs for or anainst the relator or defendant, or for or sgainst
the returning officer when he is made a party,” obeys that re-
quisition, and fulfils the intention of the lopislature, although

mons in the nature of a guo wwarranto, by the judaze of the
Court of Queen’s Beneh, upon statement and asswer, and
withont formal pleadings, * and that the judge shall kave power!
to hear and determine the validity of such olection. and 1o
award costs agrnst the velator or defendant en such writ,
as ke shall deem Fust™

This was amended by 13 and 14 Vie. ch. 64, Sched. A., No.
23, which, with regard to costs, contains the follewing provis-
ion: “And it shalland may be lawful for such judge, and ke 4s
Zereby reguired, dn the disposing of every such case, 10 award
costs for or against the relator or defundant upon such wriy,
or for or against the returning officer, when he shall be o
made a party {o such proceedings as aforesaid, as fo such judge
shall seem just?  'There isa proviso, ** that no costs shalt be
awarded against any person against whom any such writ of
summons in the nature of a que warranto shall be brought,
who shall, within one week afier being served with such writ,"
disclaim the offer in the “mede point:d out, # unless it shall
have been proved fo the satisfaction of such court or judge
that such person had been a consenting party {o being put in
nomination as candidate for such election, in which latter case
such costs shall be in the discretion of such court or judge;”
and these is a further proviso enatding an intervention and de-
fence to be made, notwithstanding such declaimer, ei*her by
the muaicipal corporation, or a municipal vater, in every which
case sach intervening party shall be liable and entitled to as
any othier party to such proceeding.

tho words *as lo suck judge shall seem just? complete tho
gentence containing the sequisition, by eiher omitting in us
disposal of the case to say anything about costs, or by udjudg=
ing that he will not give costs to or aganst any of tue parties
befure him on the writ,

Caonfining attention for the moment to this Iast act, and he-
fog calicd upon {o constrae i, so gs if possible to give cffectto
every word of the enactinent, I think ihe werds ““as to such
judge shall seem just,” taken ia connection with what goes
before, might be held to give fhe judge a discretion, not to
withhold costs aliogether, but to award them to or against
some, and ot all, of the parties brought before him ; as-if the
relater, the defendant and the returaivg efficer were before
the judge, and tho relater failed, the award of cosis agaidst
the relator might be either the costs of she defendant, or of
the returning officer, or from botb j thus the direction to awatd
costs would be obeyed, and the discretion in regord to them
would be exercised. Aga‘nst this construction, bowever, it
might well be answered that the words “as he shall deem
just” are to be found at the end of the 146th section of 12
Vic.ch. 81, in reference tothe judges, how to award costs,
and that in that statute no provision is contained for moking
the returping officer a pariy te the proceeding, or for uis-
claimer and intervention by other patties having an interest.
Admitting the full force of this consideration, it must alse bo
remembered, that in this act itis provided that the jadge
** shall have pewer, aad he is hereby  required to praceed in a

The 153rd section of 12 Vie. ch. 81 gives authovity to the
Court of Queen’s Bench by rulesto settle ferms of writs, &ec.,

summary manner, &¢. &e., and to award costs against the re-
lator or defendant upon such writ as ke shall deem just;”

to regulate the practice respecting the suing out and execution | while the later act, as wellas thst of 13 & 14 Vie, cnact
of sush writs, the punishraent ot those guilty of contempt in ¢ that the judge ** is bereby required to procecd in & summary
disobeying the same, and generally for the regulation of the ! manper,” &2., and in the latter part *¢ that it shall and wmay be
practice, as well at Chambers as in Baoce, inhearing and deter- lawful for such judge “and he 48 kerchy roquired in disposing
miving the validity of such elcctions, and the allowance of|of every casc to award costs, &c., 25 to such judge shati seem
costs thercupon, The power is oxtended by 13 and 14 Vie jjust.” The repetition of the phiase “*and he ishereby re-
ch. 64, to the judges of the two Superior Courts of Commoen | quired” may be deemed intentional, and designed to remove
Law at Torouto, or the majority of them. any doubt which the use of the words * shall seem just™ might
Tho 16 Vic. ch. 181, see. 1 repeals the 146th see. of 38 Vig, | give tise fo; while on the other hand some discretion must
ch. 81, and its amendments as made by 13 and 14 Vic. ch. G4. | be presumedto be conferredon the judge by this phrase, and
This Act was passed on the 14th of June, 1853, avd came il Mmay bo strongly urged that, whatever that discretion may
into force on the 1st of Jnly, 1853. Scction 27 of this latter | be, it must bo the same under the firstand the last act,
act suthorises the issuc of the wiit of summons mn the nature; But it does not appear {0 me that the only construction of
of a quo warranto out of either of the Superior Courts of Com. which the first act is susceptible js that of giving the
mon Law at Toronto, on an order of such court in term time, ;judge a discretion whether ccsts shall or shall ot follow
or on the fiat of a judgo of cither such courts, or of the judge of jthe decision. The 15354 section of the rame act bas given

withia which such election basg taken place, in vacation.  The

the county court having jurisdiction over the municipality
relator must enter inte a recognizance with two sureties, con-l

extensive power to the court, o beexercised by rules made
in term time, regarding the practice to be followed in de-
termining tho validity of such municipal clections, nnd the
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allowance of costs thereon ; and untit such rules were made
the quantum of costs 10 be gven for the necessary proceed-
ings i the trial of sueh clections would be unsc!t{cd, unless
the legisigture gave an intermediate power to the judge be.
foro whom any case was brought; and the power toaward
costs aguinst the relator or defendant as the  jmige shalt
deem just, might be considered as a power to fix what
amount of costs should be awarded until the court settled n
by rule. The statate wiy be read thus, ¥ which judge shall
bave power, upen proof by aflidavit of sueh personal or other
servive, and he is hereby required, to proceed ina sommary
manney upon statement and answer, and without formal plead-
inys, to hear and determine the validizy of such clection, and
to award costs against the relator or defendant upon snch writ,
as{i ¢, in snch manner 28) heshall deem jost.” The jodge
is required to detennine the validity of the clection, and to
award cosis (o one parly or to the othier, in such manner as he
shalt deem just, Whatever power the judge has in reference
to costs, whother it be as to gwingor withholding them, or
as {6 the ameunt only, it is clearly in cither case subosdinate
ta the authority of the court, as given ia the 153rd section; and
in this particular, the words used being “the allowance of
costs™ st might be contended much more clearly that they
gave authority to withhold them, than the phrase used in the
satnte can be sad to do, for by it the juldgeis © reqmteg}, in
disposiog of cvery such o case, to award cosis for or 2zaing,
&e., a3 to such judge shall seem just®—shewrog, T think, that
he is =3 much required to award costs as he is to determine
the validity of the clection.
(70 BE CONTISUED.)
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T TIE LAY JOUR
JANUARY, 1856

At the commencement df a new volume, it ap-
peavs necessary to give a brief generalidea of what
we have been doing during the last year in fulfil-
ment of the promises made in the first number of
this Journal : and that partics, whose names ave not
yet on our subscription list,may be able to judge from
what has appeared what may be expected in the
present volume,

The first to enter on the publieation of o Law
Periodical in Upper Canada, adapted to many and
varied intevests, and designed for the information of
all, we have doubtless hitherto needed indulgence in
our progress over anunbeaten path ; with addition-
al exertion and outlay, as well as move experience
on our parts, we hope from this time to make the
Law Journal more than ever aceeptable to our pre-
sent subseribers and better deserving of general sup-
port. 'We refer officers and suitors of Division Courts
to anotherpage of this number for an outline view of
what has appeared with special reference to their
interests and information ; and as it is erroncously

tsupposed that the object of the Law Journal embraces

only the doings of Division Courts, we must take
the liberty of correcting that error by referring to
our files for thelast year. With respect to the local
administration of the Criminal Lasws in this Province,
we have presented onr readers with Notes containing
the principles involved in & number of late Crimi-
nal law cases daeided bythe Judges in England, and
the summary jorisdiction of Magistrates has been
examined at length,  Inthis last work, all important
asit isto Justices of the Peace in consequenceof the
statutory alterations lately made in their duties hasal-
ready been treated oftheOflice of Justices of the peace
~their powers generally ministerial and judicial—
natters generally antecedent to the information—the
information or complaint, its form and requisites, and
when, how, and before whom laid—are examined in
detail : also the mode of compelling the appearance
of parties and the proper choice of process to be used
~—the summons, its requisities, when preferable to
other process and how and when to be served, &e.

s
H

§28™ It is specially requested that Correspondents| &e : further, the beaving of the late acts ave carefully

and Contributors will be partienlar to address their
communications thus—*The Lditors of the Law
Journal, Barric”—cr where the matter is mailed 7n

tnoted, and every important position sustained by re-

!

ference to authorities and adjudged cases—and the
work will be continuned in the present vohnne. The

Tovonito it may be added thus, « Zhe ZToronto,Lawof Coroners has also been treated of at length ; viz

Editor of the Law Journal.” £}

The offica of Coroners—their appointment, their
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powers and dutics in relation to Inquests; “,0;,.‘;inten'csts will ever find advocates in us. . T\’etmstt.o
judicial dutics generally—summoning jury—charg-! 1}1:1](0 the Zaw Journal more deserving Of_ their
ing jury—viewing the body—the authority to ex-' favor, and we naturally look to them for a liberal
amine witnesses—the mode of conducting an In.;Support.
quest—the adjournment thereof—proceedings after. Our views and tendencies on general subjects are
the adjournment—the form of inquisition—including sufliciently unfolded in the Law Jowrnal: we do
a great variety of forms suited to cvery state of the; not wish for alterations in the Law, merely for the
proceedings, and many varied circumstances asto the sake of a change : we do not belong to the school of
mode of death. -selfish and presumptuous innovators; but theimprove-
With respect to Municipal Law, more than ordinary ment of ‘thc Law “by cautious, gradual, and perma-
attention was given to the subject, with the object of 1ent reiorm,‘forthc love of excellence,  we would
presenting full and aceurate information to the nu- carnestly desire.
merous and important Municipal bodies, Conneilmen!  We camnot conclude without expressing our

[TANUARY.

e p—

andothers, whichitaffected. Owing to the kindness
of Mr. Robinson, the Reporterof the Court of Queen’s
Benceh, we have been able to lay before onr readers,
inadvance of the regular Reports, a number of eases
reported in full on the Law, as to the legality
of Elections and Bye-Laws, the duties respon-
sibilities, and powers of Municipal Corporations : and
it is due to thal gentlemen to state that he ha
gratuitously given to wus, for the ecarly infor-
mation of the publie, all the decided cases in onr
Courts reported in the Queen’s Bench and Common
Pleas Reports from the 12 Vie : ¢. 18—the Act form-
ing the foundation of our present Municipal Law—to
the present time, has been digested under two
divisions—the first embracing the decisions as to
Elections—the second as to By-Laws; and both are
brought down to the latest cases: it is hoped that
they may form some guide to Municipal Corporations
in their deliberations.

Clerks of the Peace, Sherifis and other leeal

" thanks to those gentlemen,who have interested thom-
_selves for this Publication, by extending its cireula-

tion and contributing to its pages—ive solicit a con-
tinnance of their support. Our advertizing colunns
(page 3.) will skhow that we are disposed toexpend
liberally in procuring suitable treatises and essays;
and should our expcctations of increased cireulation
be sustained, we willy instead of three hundred pounds
now offered, be enabled to tender six hundred
pounds bLefore the year is over, for like matter for
the benefit of our readers. We would make the
Law Journal not mercly a permanent publication,
but would fain enlarge and render it equal to any
‘similar periodical clsewhere; believing that there

is sufficient available talent in Upper Cunada to
“enable us to accomplish this end. A large editicn

of this number has been struck off : W e send copies to
.those to whom thereis reason to believe the work will

be aceeptable and useful, and to these wl.ese support
'we would on broader grounds claim. If refused,

)

officers, will have found in our pages matters in- ¢ Pty will be p]eﬂsed.to return the copy sent,
teresting to them discussed, as well as cases and jn-| 1%t A open cover marked with his nameand address—
formation respecting their duties—nor will prae- | W¢ will assume that tl:.osc whlo do not prompﬂ:y re-
titioners find that we have failed in allotting to them | 2 the number aredesirous of becoming subseribers
a fair share of mattor. and will accordingly enter their names on our

- . subscription list.
In addition to the subjects and cases already refer- subscription list

red to, we give notes of about fitty Chancery and
eighty Common Law recent English cases applicable
to our laws,serving in some measure to keep the prac-
titioners ¢ posted in the law as it is,” Uesides decisiyns
of our County Judges on many important points. In.

COUNTY ATTORNEYS. THE PROSECUTION OF OFFENDERS.

In the February number of last year, we asserted
that the management of the Criminal business of
the Courts of Quarter Sessions should be specially

other particulars it will have been noticed that their
interests have been attended to, and their honorable
and responsible position enlarged upon. Their just

intrusted to a qgualified and responsible agent in
order to the due administration of Justice—and the
more efficient restraint and punishment of crime.

H
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Moreover, that by such an institution, the criminal
business of thie Courts of Assize would be placed on
a better and more cconomical footing.

On that oceasion we endeavored to show thata
Crown Counsel or Connty Attorney, to conduct the
criminal business, was more nccessary at the Ses-
sions than at the Assizes—that the practice of al-
lowing complainants to shape and manage prosecu-
tions as they thought fit, thus in effect ¢ealing with
an offence as if wholly of a private nature affecting
only the party injured, led to abortive prosecutions
—gave impunity to crime—was rn anomaly in the
administration of the Criminal Law, and irrecon-
eilable with justice and sound policy.

We recur again to this subjeet, desiring to
bring before our readers, the views of others who
have considered the subjeet, and we would ask those
who feel an interest in the adminisiration of justice,
to read what we formerly said. Our observations
and suggestions then made, nearly a year ago, have
been since, as it were, reiterated; and the fact that
other minds bronght to bear upon the subject, have
arived at the same conclusion, fortifies our posi-
tion.

In England, prosecutions are not in general
managed by Public Agents.  The practice, we be-
lieve, to be otherwise in Scotland and Ireland; but
with few exceptions, the prosecuting party isallowed
to select his own attorney and counsel, who are en-
titled to payment for their services out of public
monies. This practice, long objected to, has latterly
been vigorously assailed: public attention iras
aroused, and the subject came before Parliament.
«A Select Committee on IPublic Prosecutors”
made a report containing the evidence taken before
them, which was published in a book of some six
hundred pages—we believe in November last. In
the evidence by dMr. A. Compton, (the Treasurer
by whom the Costs of Prosccution are paid in Liver-
pool) the evils of the present system of managing
prosecutions are thus described :—

1 think that the scrambling for prosecutions to get them out
of the hands of Constables, who are bound over to prosecate;
tho muhiplication of indictments against the same prisoner or
prisoners, where thero is no chance of any evidence being
offered in those additionsl indictments, for the sake of costs;
the presenting of indictments to the Grand Jury, without a

previous enquiry before a Magistrate, and even in cases that
have been cexamined and dismissed by o Magistrate,.for the

-ako of getting costs, from matives of sevenge, or for the pur-
pose of prejudicing a witness in a case at Nisi Drius, are all
cvils resulting fiom the want ofaresponsible person to manage
criminal prosecutions,

This refers chiefly to the cvils resulting from the
wizh on the part of Attorneys to put monies in
their pockets, ard would not apply in TUpper
Canada as respeets public monies: for private pro-
secutors pay the Counscl they employ. Yet tho
want of an authorised Alinister of Justice, paid by
[the publie, is a no less evil.  Motives of revenge, or
{a desire to shield erime by a ¢ lenient prosecution”
are every where concomitants of human passion aud
weakness. We wonld here beg permission torepeat
what we on another occasion advanced.  Jfirst, on
the want of a public servant to manags criminal
business. Secondly, on the conduct of prosecutions
being entrusted to private hands.

An offence is committed, and public justice—the safety of
. the community—demand4 that the offender sho d bo procecd-
led against and punished; but the party injured reasons thus:
‘—“'l‘o have the prosesution properly conducted at the Ses.
jsions, Twill be compelied to employ Counsel and pay him out
of my own pocket; and this too in addition to my personal
expenses, loss of time, &c., in attending the Court, It may
be my duty to lend my aid in purishing a criminal act, but it
will be beiter for me to put up with the invjury done than sub-
ject myself to the annvyauce of a cross-cxamination Ly de-
fendant’s Counsel, and be at such trouble and expense—iho
public are as much interested in the prosecutionas I am: the
county will be the gainer, T cannotbe.”’®  The matier is then
allowed to drop. Xven where willing to engage Coursel,
pasties are not a'ways able to do so—and yet the iaw professes
1o shed ita protcction over all: Criminals are thus allowed to
escape, and embaldened by impunity to persevere in crime,
But sontetimes the compluinant will retain Counsel: why
should % do s0 7 it is not a proceeding to give satisfaction to
Lim, butto vindicate public justice? Jfe has but expense and
treuble—the fruits of the convict:on, when the criminal has any
property, go to the county or the ecrown.  With Counsel sv 1e-
tained, tle matter is not bettered: he is disposed to demify
himself with the complainant, and 10 leok on his chent as the
prosecutor, nstead of considering himself acting for tho
crown, \Will he not bs moved to handle the case just as he
would an action of trespass, giving an exaggerated view {o the
jury, and using all his ability to secure a conviction against
the accused—in whose favor the benevclent principle of the
English Law has made all exception, and commands the very
Judge to be his Counsel.  Any one familiar with the procecd-
ings at Quarter Sessions must have been struck with the con-
trast between a Couusel commissioned by, and acuing for the
Crown at the Assizes, and the Barrister employed by the com-
plainant at the Session; the former an officer of the Crown
who feels that his duiy is not to fight for a conviction, but o
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lay the facts and the Law bearing upon tho matter calmly and
deliberately before the Court and Jury—his aim is to bring
under revicw all that tends to throw light upon the charge,
his only wish is that the supremicy of the Law may not be
defeated from the owmission of proper cvidence, or through any
inaceuracy in the proceedingi: whether examining wituesses
or addressing the Court or Jury he jeels kis position; and
being saccially appointed to aid the administration of justice,
he is free from that Lias which ho might not be able to divest

himself of, the paid advocate of the party directly aggricred. -

Iuw i it with the latter?
his Client, and while professedly acting for the Crown, does
he not in reahty bring all the tact and ability he is master of
to advocate his employer's views ?

ear an American who saw and studied the Eng-
lish system of trials at the Criminal Courts :

There is no public prosecutor; the complainant is bound
over to prosecute the charge, and the witnessesto testify. The
complainant selects the Attorney for prosecution, and the
Attorney  selects the Barrister. This practice is obviously
open 10 great abuse. It may make the prosecution too lax or
too severe according (o the disposition of the prosecutor or of
the Attorney he employs. The appointment of officers ana-
logous to our District Attorneys, and the French procureurs
du 7oi has been recently and strougly urged, but it encoun-
tars a vigorous opposition from the young Barristers, to whom
the straggling eriminal business often affords the first, and for
years the only opportunity of making their appearance on the
forensic stage. It scems to me clear, however, on principle,
that the critninal functions of the Government should never
be intrusted to private hands—that, as on the one hand, the
sword of ustice siiould never be whetted by private rancor, so,
on the other, it should never be blunted by private indifference
or personal favor.  Snch arc the objections which struck me,
and struck me forcibly on the present English system, In
times of public excitemnent, when party spirit ran high, or
worse still, when, as so ficquently bappens in our age, c¢lass
rivalries and social animasities are stirred up, I shovid think
the English system might lead to frequent injustice: but I
gaw many cases tried of all grades, from petty larcenies up to
capital felonies, and they tvere all not only well but fairly
tried, humanly tried, carefully tried. The Judges were
patient, attentive in the last degree; the summing-up was
full, laborious, and just, in the strongest sense of the words;
and the prosecuting Barrister was kept under strict and con-
stant surccillance.

In the report before referred to, appears some
very interesting evidence by Mr. W. Foote, of
Swindon, whosubmitted to the Committee a scheme
forthe conduct of prosecutions from which we make
the extracts following, viz.:

In cvery County, or in such County or place, as may be
decmod expedient, appoint a competent person to be Crown

Does he not ideatify himself with

Attorney or public prosecutor for the whole County or divi-
sion of a County.
The duties of the Crown Atiorncy might at the commence~
"ment be rather difficalt to define, as such officer would have to
‘combine and exercise great caution, skill, vigilanee, forbear-

fance, promptitude and determination, great knowledge of

{ human nature and an aptitude for business,

It would be his duty to investigate all criminal cases for
trial, to seo that prosecutions at Assizes and Sessions did not
fail from not Ubeing properly conducted, to undertake and
!'watch over the conduct of a case, but not unuecessarily to in-
jterfere with private individuals who wish to prosecute, but
ncvertbeless to possess the necessary power so to do, and
generally to attend to all criminal busiuess: also, to take up
and conduct any prosccution, either in criminal courts or in
petty sessivns, when required to do o, or of his own authority
upon special occasion ; and when the case is of such a nature
as to require the interference of the Crown officer: anditisin
this respect that all the caution and judgment of such an officer
would havoe to bo exercised: for it is not every case in which
for the reason that there is no apparent prosecutor, he is to be
called upon: for if such was thecase, he might be continually
rucning about to cvery part of his county on some unimport-
ant matlers, which might otherwise have been dealt with,
He must necessanly have great latitwde allowed to him for tho
excercise of his discretion in such cases,

The Crown Attorney must understand thoroughly his posi-
tion, that he is not to act as mere prosccutor for the Crown,
but that he must also see that justice is done towards the ac-
cused; and whilst protecting the public, must stand as it
were, a mediator betwzen the accuser and the accused, and sco
that strict justice is done to cither party.

The Public Prosccutor or Crown Attorney must not be a
publicinformer. e will, for his own sake, and the safety of
individuals, require certain conditions to be complied with
previous to hisservices being called into action: in some cases
a complaint ir writing by 2 party: in others, a request in
writing from a Justice, Again, a similar request from a pub.
lic board or authority, but ir all cases the Crown Attorney
must have ample power to act upon his own responsibility,
with such formal requisicon in cases whercin he considers
that hisofiice ought to be exercised.

The Crown Attorney to be appointed by the Crowa, to be
subject to the control of the Home Secretary, who is to have
power to make regulations touching the office.

In examining the adaptability of such a scheme
as this, it must be borne in mind that the offices of
Attorney and Counsel are not in the same person as
it is with us.  And it wounld be more casy to effect
the desired alteration here, as the County Crown
Prosecutor would be able to discharge the duties
both of Attorney and Comnsel.  The principle em-
bodied in Mr. Foote’s scheme is the same in sub-
stance as that advocated by usa year ago, which
was shortly this: that in every County or union of
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Counties, a Barrister should be appointed by the
Government or the Attorney General to conduct
the criminal business with a small salary, in the
nature of a retainer from the Crown and ccrtain
fees attached te the oftice.  Iis duties to act for the
Crown at the Courts of Quarter Sessions, to receive
from the Magistrates and Coroners tho ¢ Criminal
papers,” to examine into the character and suffi-
ciency of the cvidence, to secure the needful docu-
ments for proof, and the attendance of necessary
witnesses; in a word to get up the evidence and to
arrange all things necessary for the Trial. To at-
tend also at the Assizes and assist the Attorney or
Solicitor General or Queen’s Counsel, and in the
absence of such an officer to conduct the business
himself. TFurther, to assist Magistrates when ad-
visable, in their preliminary investigations of serious
felonies and other important cases.  To see to the
enforcement of forfeited recognizances, to appear
for the Crown on applications to bail prisoners, and
to have charge of prosecutions connected with the
revenues or public domain.

It appears that the evidence before the Com-
mittee discloses a difference of opinion as to the
propricty of public prosecutors in England, though
defects in the present system are not denied. The
reasons urged against the scheme ave, that it would
practically destroy the Criminal Court Bar—* I am
jealous, I confess (says the Recorder of London) of
the inroad it would make upon the honorable com-
petition of the Bar” That the Criminal Courts
would be attended only by the Public Prosecutor
and onc or two defenders of prisoners, in many
places by the public prosecutor only, so that the
prisoner would in effect be deprived of his right of
defence by Counsel.

These reasons have no application to us—the state
of things is very different here—a Crown prosecu-
tor is part of the machinery of owr Superior Crimi-
nal Courts; an extension to the Inferior Courts by
giving them such an officer is all that js urged.
The expenses of prosecutions do not come from the
public pwrse.  The Bar has no Attorney patronage
to look for. In every County there is a local Bar
in attendance at the Courts, (Quarter Sessions and
County Courts both held together) and the cases in
which parties employ Counsel on the prosecution

are few as compared with those in which Counsel
are retained by prisoners on the defence. So that
the appointment of a Local Crown prosecutor would
not prejudice the Bar. DBut if it did, what then?
Is not the due administration of Justice a matter of
paramount importance, and arc not minor consider-
ations to give way beforeit?

The tenor of the evidence taken before the Com-
mittee as applied to things as they are in Upper

i Canada, is wholly in favor of the Institution, and

we reiterate that Local Crown prosecutors are an
absolute necessity in our Inferior Tribunals—that
Criminal proccedings in these Courts cannot Dbe
conducted with duc regard to the public interests
on the one hand, and what is due to the acensed on
the other, while prosecutions are left to take care
of themselves (unless indeed the Judge assumes the
anomalous position of Judge and Crown prosccutor)
more especially with Counsel on the defence—that
compelling parties to pay for conducting a trial for
a public offence is not reconcilable with the spirit
of Justice, and attention to individual rights, and
leads to unwillingness to prosccute or to private
compromise in defeat of Justice : and we appeal to
every onc conversant with the practice of the
Courts in proot of our assertions.

NEW TRIAL IN TIE DIVISION COURTS: LATE ENGLISE
CASE.

Of late very few cases have been decided on the
English County Courts Act. Meszop vs. G. T. Rail-
way Co. (the Report of which appears in another
page) is the first which has oceurred sora long time.
In considering its bearing on our Division Court
Law, the difference between the English Statute
and ours should be noticed.

The 89th Sec. of the County Courts act, so far as
it bears on the question, is quoted by Counsel in
support of the demurrerin the case veferred to.
Our st'atutory regulation is more stringent and
specific: the 72d. Sec. of the D. C. Act provides that
it shall be “Jawful for the Judge in his discretion to
grant a new trial upon application, if either party
shall apply for the same within fourteen days
after the trial of any case; “and the 84th Sec,
which was cvidently borrowed from the S$9th
Sec., of the English Act, has a proviso, which
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the clause, from which it is taken, does not[and has undergone asearching judicial examination.

contain, viz. ¥ provided such new trial, be applic 1.1t scriously interfered with a varviety of interests,
for at furthest within fourtecen days, and good'and as might be expected the 1neasure et with ereat
grounds be shown therefor by the party so applying.” [opposition when introduced, and a very busy throng

A point, therefore,similar to that in the case under | have since been actively at work to discover weak
review, could not for a moment be supported under; points in the latw. It has stood the test—it has been
the D. C. enactiment—butin other respeets the case | found to answer the purpose for which it was de-
lasits bearing. In the Division Coumrt proceeding, 'signed. Wedo not by any means say that it is
the time within which a new trial must be applied Pc"ﬁ-“{tm all particulars, but with the light thrown
for is nota directory rule of practice, but a positive ;upon it by judicial construction, it forms a model for

g St S

statutory regulation.

To cnable the Courts to grant a new trial a statutory
power was required ; and being the only foundation
for action, it must be strictly pursned. The D. C.
rule No. 50 only makes provision for the mode in
which application is to be made and the manner in
which the “ good grounds” spoken of in the statute
must be shown. It is probable that the D. C. Judge
might in furtherance of justice Le authorised to ex-
ercise a diserction in dispensing with some require-
ment of the rule, but not so with any statutory
regulation. It will be observed, in looking to our
rule, that the application is considered as made when
the necessary papers are delivered to the Clerk of
the Court; but that, according to the requirement
in the S4th. See., must be at furthest within fourteen
daysafter the trial of the cause.

THE COMMOX LAW PROCEDURE ACT.

A great changethe Common Law Procedure Act
made in the administration of the Law in England,
sweeping away what was superfluous, supplying
what was deficient,and enabling the Courts of Justice
to grasp at once the real and substantial questions
tobe disposed of, unincumbered by refined sub-
tleties which only obstructed the road to justice. It
may in truth be said of this Act that it placed pro-
cedurcon its proper footing, by making substantial
justice paramount to merely technical rules: nor
is its least favorable feature this, that it obviated the
necessity of wheeling about from one jurisdiction to
another (for a discovery, &e.,) on pretence of more
suitable machinery--in reality only in delay of justice ;
a necessity which in alate case, Lord Campbell de-
clared brought great scandal on the administration
of justice.

This Act has been in force some time in England,

jimitation upon which men of learning and genius may
limprove. TTas the time arrived when we should seek
to profit by thelesson itteaches? Ilave we amongst
us minds capable of grasping the matter?

The subject is fraught with grave consideration
z and should only be approached with the firm step
iof an enlightened statesman, conscious alike of power
and responsibility, and animated by = spirit of truo
patriotism.

We thinkit is Lord Campbellwhosaysthat great al-
terationsin the courseof the administration of justice
ought to Dbe sparingly made and by degrees, and
rather by the Court than the Legislature : but there
may be evils that all the exertions of the Conrt can.
not cure; and if on examining our system, inert and
incompassable obstacles are found to clog and fetter
the due administration of justice, the remedy which
the Courts cannot apply, should be invoked from
the highest Power in the Province.

Whatever move may be made, anxiously, fervently
we hope may originate with some one equal to the
weighty task: one who will not be above secking
light wherever it may be found: ¢ Scientific skill
is required to know causes : the quack in enring one
evil creates another.” A writer in the Westminster
Levicwsaysall men fincy thatthey know how to poke
afire or boil potatoes—so they all secem to fancy that
they know how ¢o make all kinds of Laws. Of Acts
of special kind which simply relate to the admin-
istration of the Law, practitioners aloue are fully
qualified to judge of thefitness. With this we
lewve the subject for the present.

)

THE *“ ATTACHMENT” LAWS.
Our attention has been called to the state of the
Lawon the subject of attachments in the case of
absconding debtors. It issaid that “no portion or
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our jurisprudence more requires revision” ; and we
are disposed to agree with a valued correspondent
who argues that the Legislature, at its approaching
Session, should be moved to revise it. This article
will, no doubt, be scen by some of those whose
duty it is to improve existing cnactments, as well
as to make new laws, and we regard the subject
as possessing suflicient intrinsic lmportance to
command attention.

The Acts still in force which were passed previ-
ously to the D. C. Act of 1830, only provide a
remedy for Creditors against the estate (real and
personal) of Debtors, who either have abs onled
out of Upper Canada, or remain concealed therein,
with intent to avoid arrest or service of process—
and any remedy against their property is reserved
exclusively for the benelit of those creditors who
may place writs of attachment in the Sherifi”s
hands within six months—unless (as 1s very seldom
the case) there be property enough seized to satisfy
all, besides payment of expenses: the efleet of this
is, that attaching creditors in the Division Courts
are obliged (no matter that the aggregate of their
claims may quadruple those in the Superior Courts,)
to wait until the Sherif’s processes ave satisfied,
and then fo divide the residue, which frequently
amounts to ¢ Ni !

On the other hand, attachments may issue from
the Division Courts against the personal cstate of
debtors for demands within the jurisdiction of these
tribunals, where the debtor has absconded, pro-
vided he has left ©personal® property liable to
szizure under execution for debt,” or hasattempted
to remove his said “personal® property cither out
of Upper Canada or from one county to «nother, or
from Upper to Lower Canada,—or keeps himself
concealed in some county in Upper Canada, to
avoid service of process; and all ereditors issuing
attachments from the Division Courts within o~e
month are entitled to share in the proceeds of the
sale of such personal estate, to the exclusion (as
some of the C. C. Judges maintain with some
reason) of all attaching creditors in the Superior
Courts until such D. C. ereditors are satisfied. So
that a creditor may see his debtor quietly and
fraudulently selling off his personal estate and pre-

paring for 2 movement to parts unknown, and yet

cannot attach the property if his claim be above

£23, unless he abandons all over that sum~—or he
ve-3

waits until the debtor has actually gone and the
remedy is lost.  If the claim be for £25 or under,
the procecding by service of process in the ordinary
way is open with a view to judgment and sale of
the debtor’s lands in satisfaction; still, if he
absconds defore the service of process—leaving no
goods (personal property) behind, there is nothing
to ground substitutional service, and the ereditor
is without remedy, although the debtor may have
lands amply suflicient to satisfy every claim.

We think the basis upon which these attach-
ments issue, should be reduced to oue and the
same footing in «l{ the Courts—and the fraudulent
conduct of the debtor be met in every court upon
the same suggestions of fraud verified by aflidavit :
that the Sheriff’ of the County should hold the
estate attached for the beneftt of all creditors, no
wmatter whether the process be placed in his hands
for execution or not—that all aitachments issuing
from the Division Courts should be notified to him,
and the property seized by the baiiifis of the D. C,,
or the securities or bonds given therefor, should be
taken in his name and handed over to him to be
dealt with for the benefit of all ; and that he should
alone be responsible for what he actually seizes or
receives, and should hold the same in trast for the
payment ratably of all the creditors attaching
within a specific time—ithat the useless expense
of advertising in the Qficial Guazette {which very
few read) should be abandoned for the like bengjit
of the credilors! and that the Clerks of the D. C.
should cease to have the custody of the property
attached.

The granting orders for attachments in the Supe-
rior and Inferior Courts are regulated by the same
principles and subject to the same rules—and the
Judges of the County Courts are as competent {o
fiat attachments in the Superior Courts as in their
own, the necessary papers being In both cases alike,
and we think that it would conduce to both security
and economy if power was given to the County
Judges in the outer coumies to grant fiats for
attachment from the Courts of Q. B.and C. P. It
waoald only be udding one additional item to their
many unrequited labors, and County Judges ave
really such convenient functionaries for these odd
jobs that our bowels of compassion have no yearn-

ing to spare them, iu this particular at least.
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The Reports in another part of this number will
be found interesting to Municipal Authorities, and
to the profession, they will not appear in the usual
way for some time yet. We have made arrange-
ments by which we will be enabled to continue to
lay before our readers the decisions in Chambers
of sufficient general interest for publication, and
we trust to accomplish the same thing in respect to
those decisions in Chancery which bear on the
Equity Jurisdiction of the Gounty Courts. Under
the head of Owr Monthly Repertery, it may be
neeessary to explain to our new subseribers, is set
down matters nore especially interesting to the
profession, but at the same time useful to Magis-
trates and others engaged in the administration of
the Criminal Law. The leading feature in the
Repertory is notes of important recent English de-
cisions in General Law, and the practice of the
Courts so far as may be applicable to Upper
Canada.

Correspondence has so accumulated upon us that|Q

at present we find it impossible to answer those
who have wrilten to us. We have many thanks
to express to friends, which must be accepted
generally for the present ; and we would ask those
who look for replies to spare us for a while.

A JUDGE’S ADVICE TO COUNSEL.

During a late trial in the Court of Common Pleas,
Mr. Hawkins, counsel for the defendant, having
commenced his address to the jury with the words
« [ regret to say my client insists upon going into
the witness box,” Mr. Justice Cresswell said, “Oh,
don’t say a2 word upon what your client insists upon.
1 used, when I was at the Bar, to say to my client,
¢ Either let me manage youy casc for you or conduct
it yourself.? It is becoming too much the fashion
to say, ¢ My client insisted ;> and it looks as if you
were going to do something wrong. At all events,
keep your own counsel, whatever pressure you
may be subjected ta.”

THE NEW JUDGE.

It is probable that ere this number is before our readers,
John Hawkins Hagerty, Q.C., will have been swom in as
one of the Judges of the Court of Common Pleas, to fill a
vacauncy consequent on the resignation of that good man and
upright Judge, Mr. Chief Justice Macaulay.

Dr. Hacerty had neithes political connections nor party
services to secure him favour : he was doubtless selected for
the high and responsible office of Judge as ¢one in whom
talent, iotegrity and experience, Jid most abonnd and were
best united.> The chastness of sclection which directed his
appointment will be universally appreciated, and it was a
distinct recognition of the just claims of professional capacity
and moral worth. Most sincerely do we hope that a long
career of digmified uscfulness is before him.

Dr. Hagerty is an Irishman by birth, but received his pro-
fessional education in Upper Canada. We believe it was in
Trinity College, Dublin, he graduated, but his degree of
D.C.L. is from Trinity College, Toronto.

MONTHLY REPERTORY.
Notes of English Cases.

COMMON LAW,
Q.B. Kext v. Govts. Nov. 9.
Contract—Delivertes at screral times—Discharge.

A contract todeliver oil of first quality, five tons in October,
five in November, and five in December. The purchaser
refused to receive part of the ol tendered in October, as of
inferior quality, and sued the vendor for breach of contract,
but faile?l in proof that the oil was of inferior qualily, and it
was found that the plaintiff; the purchaser, «id not intend to
tepudiate the oontract.

Held, that the vendor was not thereby discharged from the
further performance of the contract.

.B. SeariLES V. SADGROVE. Novw. 17:

Pleading—Tender of part—=Set off as to residue.
Action for money had and received, plea of tender as to
part; replication, that a large sum was due and demanded ;
rejoinder of set off, as to the excess beyond the amount ten-
dered.

Hleld, that such rejoinder is bad if does not allege that at
the time of tender of part, defendant gave notice of’ such set
off as to residue.

EX.

Ex Parte Youxe.
Cuslody of infant~Iushand and wife.
The father is entitled in law to the custody of his child,
thongh an infant under seven years, and the court will, in
its discretion, order such child to be delivered to the custody
of its father, if the court see no gronml to impute any motive
to the father wjunious to the health or Iiberty of such a child.

£X, Crorts v. Viviax. Novw. 20.
Sharebroker and customer, principal and agent—Variance
between pleadings and evidence.

Upon a declaration for the price of certain shares sold by
the plaintiff to defendant, it appeared by the evidence at the
trial, that the plaintiff was employed as an agent for the
defendant.

Ield, that the cvidence did not support the declaration. and
there being no count for money paid, a nonsuit should be
ordered.

B.C.

Nov. 20,

Rec. v Ricnanp Hasnan. Nov. 24.

Indictment—Particulars of charge.

This conrt has no jurisdiction to make an order for the
delivery of the particulars of a charge of embezzlement to a
defendant who is awailing his trial at the assizes; such ap-
plication should be mado 10 a Judge =t the assizes.

B.C. Poxtine v. WaTsos. Nov. 2,
Staying procecdings—Action against good faith.

In 1852 au action for libel and malicions prosecution was
tried, when a verdict was retorned with £5 damnges for the
libel, aud £15 for the malicious prosecutions.  Subsequently
the defendant applied for a new trial, an the around of mis-
direction with reference to the counts or malicious prosceu-
tion, when the court, who were prepared to make the mle
absolute, intimated the propriety of an arrangement, upon
which it was arranged that the rule for a new trial should be
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discharged, the plaintifl undertaking to enter a nolle prosequi
on the counts for a malicious prosecution. The costs were
then taved and paid together with the damages for the hbel.
In 1855 the plaintiff’ commenced a fresh action against the
defendant for malicious prosecution upon the same tacts, and
upon a rale obtained by the defendant to stay all further pro-
ceedings on the ground of the action being brought agamst
good faith, the Court made such rule absolute.

C.C.R. Rec. v. Syrru. Nov. 24.

Shooting with intent to murder—Mistake as to person
shot at.

If A., intending to murder B. shoots at and wounds C.,
supposing him to be B., he is guilty of wounding C., with
intent to murder him, for he intendsto kill the person at whom
he shoots.

C.C.R. Ree. v. Dixox. Nov. 21,

Larceny—Finding lost note—Meansof discovering owwner—
>risoner’s geh'ef that the owner could be traced.

Upon an indictment for stealing a note, was found by the
Jury that the note was lost by the prosecutor and found by
the prisoner. There was no evidence that the note had any
name or other matk upon it indicating to whom 1t belonged,
nor was there evidence of any other circumstances which
would disclose to the prisoner at the time when he found it,
the means of discovering the owner.

Held, that he could not be convicted of larceny, although
the Jury, being asked whether at or after the tane of findmg,
he believed that there was not a reasonable probability that
the owner could be found, had answered that he did believe
the owner could be tiaced.

Q.B. (Ireland.)  Haveurtox v. Montox.
Contract—Statute of frauds—Constructive signature.

A sale-note for absolute delivery of the goods is made at
the time of sale, but not sigued by the party. The sale is
referred to in a letter written before action brought, signed by
the F:u'ty to be bound in which he alleged that the sale was
conditional.

Ileld, (dissentiente, LErroy, C.J.) that there was no note
in writing under the Siatute of Frauds.

Q.B. Ree » Covie. Dec. 6 &7.
(Sittings after Torm, at Westminster, before Errr, J.)

Presumption against a prisoner from conduct of counscl at
Jormer trial between the same parties.

On the second trial of an indictment for perjury, fresh wit-
nesses for the delence were called to prove facts confirming
the prisoner’s alleged false statement. A witness ealled by
the prosecutor to contradict a fact deposed to by them, was
allowed to prove that on the former trial 2 particular question
was put to himn on his cross-examination Ly the prisoner’s
counsel, in order to show that at that time the prisoner's
counsel had notice of the testimony now given, but did not
venture to call the witnesses.

CHANCERY CASES.

M.R. Dixon v. GAYFERE. Nov. 10 & 11.

Vendor and purchaser—Purchase in consideration of
annuity~Caarge on land.

Where an agreement was made for the purchase of a pro-
perty in consideration parily of an annuity to be granted,
payable for the life of the vender and two other persons, and
the survivor of them to be secured by bond.

Held, that the form of the agrecment showed an intention
to dischurge the Jand from a lien in respect of an annuity,
and that the annuity was therefore 2 personal annuity only.

‘The case of Hinter v. Lord Anson, 3 Russ, 188, noticed.

V.C.W. Woon 2. ScarTi. Nov. 12.

Vendor and purchaser—Specific performance—Omission of
a terme of the stipulation—Mistule.

The owner of a public house stated in a letter to brewers
that the terms of letting were at a certain rent and for a stated
time. ‘The brewers. alter sending an agemt to look at the
house and discuss the terms, agreed to take it according to
the letter.  Subsequently the owner requirad a premiur of
£300.  The brewers filed 2 bill to enforce specific perform-
ance, and the owner adduced @ memorandum made by tha
biewers® agent to shew that the £500 fonmed part of the bar-
gain, and called evidence to prove that in a previous offer to
another brewer, that sum was mentioned. The former evi-
dence failed, but the latter was confirmed. The brewers had
commenced alterations in the premises.

Held, that the ofler to the plaimifis omitting the £500 was
clearly a mistake, and that specific performance should not
be decreed.

C.of A. MorLEy v. MorLey. Nov. 13,14 & 17.

Tenant for life paying off bond debts—Ilis right to change
the inheritance considered— Distinction beticcen a tenant
Sorlife paying off band debts andincumbrances, or charges
on the wnhieritance considered—Costs.

., being tenant for life of an estate with remainder to his
sons in tail male, pays off bond debts created by the devisor ;
he takes no steps to make such payments leeal charae  on
the inheritance. Twenty years clapse from the date «i the
securities. A bill filed by the persunal representatives of I,
seeking to have the amount of the bond debts, wineh he had
paid, declared charzes upon the estate, was. on appeal
ailinming the decision of the V. C., dismissed with costs.

DIVISION COURT.
(Reports in relation (o)

Mossor ©. GreaT Nonrtaery RaiLwavy Cosrpany.
C.B. Nov. 21, 1855,
Prohibition—C0.C.— Power of Judge to grant a.new trial—

9 & 10 Vic.. ck. 93, scc. 89, and the I1st rule of practice
in the Co. Courls.

The Judge of a Co. C. having refused upon the day of the
hearing to grant a new trial, cannol grant one at the
next court.

The plaintiff tn prohilition brought an action in the Co. C.
against the defendants. and obtained « verdict. Imme-
diately after the trial the defendants applied to the Judge
Jor ancwtrinl ; that application was opposed by the plain-
tiff, and the Judge refused ta grant it~ At the neat court,
the application being rencwed in conseqrence of an inti-
mation from the Judge himself, the Judge granted a new
trial :

Held, that, the Judge having once determined the matler,
and rcfused to grant a new trial, that judgment was final.

This was a demurrer 1o a declaration in prohibition. The
original action was tried in the Co. C., and a verdict was
found for the plaintifl, dunages £8 Is. An application was
then made by the defendant®s advocite for a new trial, which
was opposed by the advorate for the plaintiff and refused by
the Judge, and the judgment was entered and the damages
and costs paid.  The Judge afterwards at another place told
the advocate for the defendant that he had reconsidered the
matter and was diseatisfied with the verdict and his own refu-
sal of a new trial, and that if he would apply again for a new
trial at the next coust forthe place where the trial took place,
he would grant it.  The application was accordingly made,
and anew tnal was granted.  There was then a declaration
w_prohibition, and issue taken as to whether the Judge
refused o new trinl on the first oceasion, and it was found
that the Judge had decided to refuse it. :
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Hayes in support of the demqrrer.—-'l’he J pdge{had power,
notwithstanding his prior decision, to alter his judgment and
graut a new trial at the subsequent court. 9 & 10 Vic., ch. 95,
sec. 89, enacts, ¢ that every judgment of. any court holden
under that Act, except as therein provided, shall be final .nd
conclusive between the patties; but the Judge shall in every
case whatever have the power, if he thirk fit, to order a new
trial to be had upon such terms as he shall think reasonable.”
Then the 141st rule of practice made by the Judges in pur-
suance of 12 & 13 Vic., ch. 101, sec. 12, says: « An applica-
tion for a new trial may be made and determined on the day
of hearing, if both patties are present, or may be made at the
firat court held next after the expiration of twelve clear days
from such day of hearing.”> That rule being only a directory
rule of practice, does not iuterfere with the diseretion of the
Judge, as has been held in the case of Carter v. Smith, 24
L.J. Q. B.141. It was there decided that, notwithstanding
the omission to give seven days’ notice of the intended
application for a new trial, as required by that rule, the Judge

a discretionary power to grant a new tcal. This is like
this court dispensing with the rule that a motion for a new
trial must be made within four days. Can a Judge.alter his
mind at the same court? If he can, can he not do so after-
wards? Isitto be said that he is to be taken to be infallible ?
He is under great difficulties, both from the press of business
and the absence of a bar to call his attentior: to the authorities,
and it is reasonable that he should be allowed to say he was
mistaken : (Jones v. Jones, 5 Dowl, aud Lownd. 698, was
also cited.) ) .

Byles, Serjt. contra.—A statutory power is required to
enab(e an inferior court to grant a new trial. Here, the

plication having been once refused, it was resjudicaie.
"Igle same party comes a second time upon the same grounds.
The statutory power was gone, and the Judge was funcfus
officio. 1 may ask, can a Judge alter his judgment after ten

rears? Can his succeesor alterit? Could he again alter
lxis mind back to his original judgment? Carter v.Smith is
quite a different case from this. The Judge doubtless must
be aliowed a discretion in some particulars, but not such an
extensive discretion as this. Where the Judge is to have the
power of altering his decision the power 1s expressly given,
as in egc. 100. Is the Judge bound to hear the application

ain ?

agflayec in reply.—The Judge is clearly not bound to hear it
over again. He might say, I have decided, and I will not
dispense with the ordinary rule of practice.”” He might dis-
pense with it if he liked. .

Jxrvis, C.J.—I confess I thought the court bad determined
this question when the case was first brought to the notice of
the court. My brothers Maule and Creswell were of opinion
that this, being a statutable power, the Ju ige, having refused
the application at the first court, was functus officio. 1 am
of that opinion. In some cases there may be a new trial.
Well, application is made for a new trial. It is refused, and
the damages and costs are paid. The thing is at an end: 1t
is-out of court and goue. 1 apprehend the jurisdiction of the
Judge is exhausted, and he has no right to revise bis judg-
ment, and the present plaintiff is entitled to prohibit him.

V. WiLt1ams, J.—1 have arrried at the same conclusion,
not without difficulty. The Judge has power to grant a new
trial after execution as before. e diﬂﬁ:ulty whuch occurred
to me is, whether the exercise of that power is not a mere
matter of practice, and whether we ought not to assume that
that would be done properly. My brothers Maule and Cres-
well having mmﬂninef a different opinion, and the rest of
the court agreeing with them, I have acceded to their view.

CRowDER, J.—I am of opinion that this matter was wholly
decided upon the first application. It is a matier of import-
ance that we should know when a cause is st at end.
disaretion is doubtless to be allowed to the Judge ; aud Carter
v. Smith is an authority for that. But it is not an agthority
Jor such an extensive discretion as that the Judge may

?rllways grant a new trial. That would be a very dangerous
ing.

WiLLes, J.—The object of having a court of justice 1s, that
all litigation should be determined, and that finally. 1t is a
long time since a reason was given why judgme:its should be
considered final, and not opened up again, ne lites sint immor-
tales dum litantes mortales. A court of justice must be
suited 1o the lives of the persons concerned. Life is nat long
enough for oﬁeuing up again matters that are already res
judicatee. Then, when the Legisfature gave this power to
the Judges of Co. Courts, it must be taken to have intended
that those courts should have those accidents which belong
to other courts. The judgment, therefore, of those courts is
tu be final, except where the power of granting a new trial
is given. That power is to be excrcised with reference to
recognised principles. The judgment, therefore, is to
final, unless it comes within the power given ; and therefore,
when the Judge has determined that there shall not be a new
trial, then the judgment must stand final.

Judgment for the plaintiff.

—

APPOINTMENTS TO OFFICE, &c.

, QUEEN’S COUNCIL.

OLIVER MOWAT, of Osgoode Hall, Esquire, Barrister-at-Law, to be a
Queen’s Connsel in Upper Canada.—{Gazetted 5th January, 18586.]
NOTARIES PUBLIC IN U.C.

JOHN LEYS, of Toronto, Esquire, Attorney-at-Law, and JOSHUA ADAMS,
the younger, of Port Sarnia, Esquire. Attoruey-at-Law, to be Notaries
Public v Upper Canada.—[Gazetted 12th January, 1856.]

ARTHUR JOHNSON KINGSTON, of Bayfield, Gentleman, to be a Notary
Public in Upper Canada.—{Gazetied 19th Jannary, 1856.}

ASSOCIATE CORONERS.

MORGAN HAMILTON, Esquire, M.D., to be an Associate Coroner for the
United Counnties of Huron and Bruce.

ELIAS VERNON, Esquire, M.D., to be an Associate Coroner for the County
of Qutario,

JOHN STEWART. Esquire, Surgeon, to_be an Associate Coroner for the
City of Kingston and the United Counties of Frontenac, Lennox and Addington,

BENJAMIN SEYMOUR WILSON, Esquire, M D.. to be an Associate
Coroner for the County of Hastings,—[Gazetted 12th Jannary, 1658.]

THE DIVISION COURT DIRECTQRY.

Intended to show the number, limits and extent of the
several Division Courts in every County of Upper Canada,
with the names and addresses of the Officers—Clerk and
Bailiff,—of each Division Court.t

COUNTY OF LAMBTON.

Judge of the County and Division Courts, CRARLES Ronnson, Port Sarnza.
First Division Court—Clerk, Thomas Forsyth, Port Sarnia _g Tilton
Howard, Port Sarnia; Limits—The Townships of Samia. Plympton
and Emniskillen, and the eight northern concessions of Moore.
Second Division Court—Clerk, J. F. Elliott, Warwick; Baiiff; Robert Evans,
l\J\’arimck; Limits—The Towmizipl of Boaangeel, Warwiek -né
rooke. .
Third Division Court—Clerk, G. M. Webster, Dresden; Bailiff, William Six-

smith, Dresden; Limits—The Townships of Dawn and Euphemia.
Fourth Division Court—Clerk, Ewen McMillen, Wallaceburg; Badiff, James
R. Maybee, Wallaceburg; Limits—Township of Sombrs, and the foyr

southern concessions of Moore. .

COUNTY OF ESSEX.
Judge of the County and Division Courts, ALEXANDER CEEWETT, Sandwich,
First Division Court—Clerk, Joseph Mercer, Sandwich; Bailiff, Constant
Gauthier, Sandwichj Limits—The Townships of Sandwich and Maid.
&tone, including the ‘Town of Sandwich.
Second Division Court—Clerk, Alanson Botsford, Amher_e\hm;gh; Bailiff, Thos.
Brush, Amherstburgh; Limits—The hips of Anderden and of
. . . Malden, including the Town of Amherstburgh. X
Third Division Court—Clerk, James King, Kingaville ; Bailiff~Emest Night-
ingale, Kingsville ; Limits—The Townazhip of Gosfield.
Fourth Division Cowrt—Olerk, Gordon Buch , Coich 3
" wamc]'l’ co}c(l;l::;:rd; anm-;gh% '!l‘zwnchip of Colcine:;r.
¥ ivision Court— , Jonathan Wigfel 3 Baiyf~-Jagep, Robe
Fif son, Mersea; Limits—The Township of Mersea. Y
Sizih Division Ci , — Graham, Maidstone Cross ; Baskig—Pawriek Daly,
%ﬁdswm Cross; Lamiss—The Townships of Bocheater snd West
ury. .

"} Wide observations snis page 108, Vol 1. ‘on the utility.ead necerbity fov this
Direetory.




