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DIVISON CO RTS.Courts; and for tho due and( ordL'îly holding of arbitration,
DIVISIN COU TS. cso liints ont ueuring the attciîdanco of witiiesses aîîd thicir

jpaynients-and a s.,ries of articles showing %wbat eauses of

OFFIFRS NI)SUITRS.action ara vritliin the jurisdiction, %what are excînptcd, the
OPFiF.is AtI S'iTftS parties t0 sua and bc sucd, in wlmat, Court tho plaintifi' is re-

At the commuencement of a new volunme, wu înay bo pur- 1quircd to enter lis suit, the fort» and reqîlisites of a plaintiff's
mitted to inake a brief r±frence ta what lias already appearcd nccount,demand or claii; iîîcluding tie statoînent of the cause
iii ttic .Lao Journal undet' this dopartinent. In the flrst num- 'of action, lcavin.- particulars for suit, the prcpruations for
ber it was intimated, that under this hcading would appear. triail, &c.
matters lîaving special referonce ta Clerks and Bîtii11ý, a3 Wc bricfly glance ut these litads of subjeets trenicd of in the
%voit as information for Suitors WVe desired ta assist oficers volume just conchildea, eut sa lilutit ta shlow ilint officers and
ini tho performance of tîjeir arduous and important duties, and suito,, have lied a liberal supply oe original inatter for tlîeir
promised special attention to wbat more immediatcly con- informnation, as wvith a view to niako tiiose, %viio have not yet
ccrne(I thet». 0O1 referringr tao ur pages it wiIl be found fliat beconesbcrics wr ftucaatraddsgia

the law and practico of arbitration in tlic Division Court lias Lalo Journal, and ta enable thein to judgu froin theo inatter of
been treatud of, and suitable fortes fui nished-ihnt the Practice tîe-first volume wvhat rnay b'e expcctedl in tic one camnicncing
of atîachments bas bcen discussed bath in referenco ta Clerk with Ibis nuînber.
and Bailifl;and forty-four necesgary formsgiven, wvhich neitîter Mar fuel tlat wc have ajust dlaim to be rupportedl by Divi-
tic Statute nor Rules supplicd-that the Clork's duties in fax- sion Court atticer and suitors-and thiat we cari promise thet»
in- costs have been very fülly cxplained and appropriate feaim sood value for their subseriptions. Mare titan il year cgo the
furnishcd-tlîat Uhe duties of Clcrks and Bailitl's in Court wcro Co'mnty Judges epscdaoino thtty Con~e i

capoulytrete a, ad st o frm coprhedîn al li such a publication "lA source of great public utility in ad-
ordinary business of the Court, set dawn in order for their con- vancing the sotund administration of Justice iii Courts, which
venience-that tie provisions getîcrally of the late Act in its fr0

ofaligo alers wcere not left unnoticed, %vlîilc the subject fin their local chaTacter sa iimecdiately comprelhend the
of ean onr Juodgments," l'Foreign' Summonises," theic ntcrest cvolvcd frai» the masses of a peculiarly industriaus

of andprgrssvspeolrr&ed&e
transmission of paperg, &c., and thc mode of opcniîîg cnd au rgesv pal,&. c

kceping the neccssary books under ic requirements af the Notwitbstanding tbis flîcre are several Clcrks ac'nd Bailifrts
saino Act, wcrc examineci and explained, and ferras made out wlio do not yettake thec Lato Journal, thougli i sucras net un-
-that the appointaient of Deputy Clcrks, with its incidents, reasanable tu suppose hlat evcry afficer would desira ta niake
iras noticed, and a!so flue praaess of Subpoena in arbitration tîimself botter acquaintedl with the duties of bis office; and
witlî ait cxanîination as ta the proper practice and fortes. vrC iiiay ndd that a number af tho mast intelligenît afiLers

itîrespect ta Bailifiý, those parts o! their duties nlot im- (subscribers) have acknowlcd.-ed in strong- ternis tha value

mediately conncctcd with thc C)crks-such as the service and usefulness ai aur publication. Surely an office cannot

of praccss gcnerally, arming Bailifrs with information at ail be wortlî holding, if it deus nat enable thc party holding it ta

points for their guidance-practical hints rcspecting their re- pay ut thc rate of Is. 8d. per mentit for a work, the leading

sponsibilities, their remuneratian, and privileges-tîîeir protec- otject of îvhieh is ta cxplain bis loties and responsibilities,

tion under the Statute, and the proceedings necessary ta avail an 1 thus ta -ive hina confidence and se-eurity in acting.

tîterriseves of this privilegc-seizurcs, &c., %vore specially Va will send titis nunîber ta thase wlîa are nat now on aur
examined in aur pages. 0list and asl, thin ta become regolar subseribers. Thase irbo

Wc bave spoken of whiat appeared under titis hcad, but refuse, will plusse rcturn in an open caver directed ta the

editorially, aise, in many reports af cases, their duties and Publishiers, matking if IlRefused,"' witli their names and ad-

respansibilities wmere illustrated and cxplaiaed:- ma reaver,
ofllcer's jost, cludms for incrcased remuncration, were advocated,
with what success, truth Eq aIl powerful, me leave aur readers
to determine; -,va were, at acl avants, as thz Organ of the Local
Courts, the first in tic field ta repre.3ent their grievances and
claires.

Suitors will hava seen that cvery pains bave been taken ta
enlablC tlletn ta use with advantage the Tribunals ta whichà
they resart, "Ilch Peopies awn Courts" as tho Division Courts
are cmphatically styled. Our aima bas been ta show in plain
language what should be donc and attendod ta by Suitars froin
the commencement of a suit-with this in vicw, we gave full
and practical instruction for reference ta arbitration,by parties
hiving matters in difforeme with the jurisdietioa of these

uresses.
Wea have already ofrers ta produce in aur colonies the trea-

tises rcferred to in aur advertisement on another page, viz.:
the Law and Practica of the Division Courts, including tho
duties af Clerks-and a inanual of the office and duties of
BailifFs) aed anc or bath wiii probably bo eommenced in the
February number. We bave aisa cotnmenced and iill con-
tinue ta compiction, a full Directary af aIl the Division Cou. ts
in Upper Canada, a wark indispensable under the recent Act:
these wili alone cost us upwards of 100O sa xnuch disbursed
for tho benefit of officers, and additianal luducemetont ta new
subscribers. The question is ta bu ansWvered irbelher officiaIs
wvilt, suppaît us by their individuai subscriptions and by in-
ducing Suitors and others ta take the Law Journal.
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AP'PLICAiTIONS FOR Nfl'EW I.

The dihculties wiihicli stitors expeienCîe iii pro-
citrin- le<'d assistance in reillote parts of the colin-
try el'tn throi' uponi clcrks tho work of' drawing
papoî for partics ipplying foriienw trial. 'le do
60 is 110 part of the oflicer's dulty, but as lie is gen.
erally the bcst itiforrned person iii the ncighlbor-
1100(, and rnorcoer thic bcst acqluainted withi the
sllbject, the Cloylk is the pcrseni comlinenlly applied
to te prepare the necessary pipers. Ie ilay refuse
doing se, if hîiceuvey!*Cnlt te iiin, but if lio rendors
this service te Sllitors, it is neot xîecezSsar-ily ili bis

C)CiYas Cterk, and( as a 1)riv&ite inidivîdual lie
illay, kt wvould socîn, charg- i reasonable suin l'er
his -%ork, andl( is net; tied dowîî te the sente of elýchrges
iii the Taî'ifli uless what is donc is of that dl,es'îP-
tion of' work, ,vlicht is .jcjidthecin. Wc desire
te -ive a few ints for the information eof those NVIhO
net iu the assistance eof parties iii the ntter referred
te. ]eo0ldng' te the 5211d Raile eof practice it wvill
be sen tîmat; al)llications iade after the Court day
inust bc iniv riting, showing briefly the grotinds 0i,
whvichl tlicy.are miade, wvhich groivîds "if mlaltera of
fact prqiin »oof shall bc stipported by affida-
vit." The neauing of' titis is that wvhero the Judgre
llas perseniat knýowtecg frein. what passed. before
lîiiu nt the trial of' the iinatter on w'hich the applicat-
tion is £oîînded-as for exanple, whcllrc the Ifîcw
trial is apphced foi' on a point Or' Law arisiung ont of'
the facts provedl at; the trial, a1 perverse verdict or
t'ho like, kt is stîfficient; te State the gDroiunds in the
formn eof an applicationî; but timis is rarely the t'onndf-
ation eof ani application iunless whlen Mnade, by pro-
fessienial men. Mihen thecgrounds are net within

tIc~ ~ ,c ofovlde the Judgc, but are f.escaal
of proot', tlîey rntst be spotei other wvords,
provedi by ztfid%.vit- the follewinge are, amengy
ethers, the class eof applications requirin 'g preet'viz.:
on the gýrond( eof the perjury eof witnesses, the dis-
covery eof freslî evidenice that is niateriai, being mis-
ledl or surprised by the opposite party, the applicant
having been disabled froin attending by sudden
sickness, accident, or otherwise, the miscenduet eof
the Jury.

To the last description eof applications wc confine
ourselves at present. When a party thinks lio lias
fair claimt for a new trial, the first thing is te, set

(lOWn-i the facts lie colisidcî's illaterial. Foi' thoso
inet f.1lihiair w'ith drtawinlg aflidavits, thc sillilest
WvaY Is te state thle gvreuîîds plainly and bric1lly i
ordiuî'la nguge alle append an1 affidav'it v'eri1y-
in- the stateîment; otf filcts: if'moere than euie persoln's
staîtînent is inaterial te bc li(i «befor- e oJde
encli iinust bc veu'ificd in tic sine iv«l: rehaps
the siznplest plaîl eof ibutaigoriialn vl
bet supp~ose, l -J.IPlicaticrn liylefciidatlf07' qzew

iqal on~ the «round of t/oe discovcr-y (f) I&'as cvi-
(lence t/uit is ?«tlil-fdgive suitable forums.
Li Ile-Diisioib C'ourt for' ilie ('ouzdy '(f--

L'ctweenA.. B.rIit0'
an,î7
C. D). Defeîîdant.

T C. D.-The Defendant stntes that s inca ehd Verldiet izaj
rendercdagainst in in illie calme, Jharediscorercd tlîatt'e noté
icldchforins flhc I;îitl, laintdi icas cndoi'sc< and delirerid Io
hünm by E. Pl, Io tcliomÏhe said note icaq via<l Ijayaliy mne,
long afear tic saine Icae dite and IaYabl,-that t1he -PlaneQf
gare n'o valisa for the saine-that in I}oinjt o)ffact-te niota noua
bd1onqs Io F_ '~- that the J'lant&f' has allorced Ais naine Iolbc
usei lin ordler to tel-ira 'na of lheriqlit of sect qiJ'against thasai(t
note and that Ici2)ect Io lie able ho su?.ntaritiate thesi .faehs liy
thee idleceof----, saeuhehtsiiE 1t eut
ly indelietes Io in in the 811m of---for goods so?d oad de-
lUvercul (o hi»î, o» the uinderstandinq that th inouiit 8lAould bic
credliti on the noie-auj wmnless î ain enablesi toiset off my
dlaimi againsi the saisi nota, great injustice iciUli b done mie, as
tAc saisi E. . is in, insolreit cirauinstances.

On the grounds above slaîcd, 1 rnake application to set
umsi de the Verdict rendercd nt the last sittinop of this Court,
anfl(for a noev trial in Ibis cause.

0. D. Defendant
This stateinent must be 'terified by oath. It m2ay

be iii foî'n eof affidav'it, following:-
in tlîc-Divsion Court for the County of-D.1e.

twcen A. B.R aniç
andl,
C. D., Defendant.

C. D. of , the Defendant, xnnketh oath and sailli,
that the within ( or annexed) stateumont, sig-ned by him, is true
in s'ubsiance, and in ruatier of fact.

Sworn bef'ore me at-
lu thecounîy of- this C. D.
day of-A. D. 185-

X. Y. Clerk.
Should the party inaking, application for a new

trial, brin-, thc statement of bis grounds ready pre-
paî'ed te the office instcad et' eMploying, fic Olerk
te draw it, thc above fori of affidavit wvill in gene-
raI be siîficient te vcrify the statemtent eof fact
therein ; but, in such case, the statement and affida-
vitmzust be accornpanaiedby an application attadlied
thereto, whicli may be, in the fellewing form, or te
the Iik-e eff7ect.

[ J, 1 e n y.
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In tii---Divion Court of tlic County ci

Bv0-tween A. B. Plantifr;
and
CJ. D., D-eldaut.

1 m2lieeii application to set oside the Verdict rcndeicd ln
tbis cause, and for a ncw triail on the grounîds ilieclosed in the
statement signed b)y tue whicla is hercunto attacheï.

C. D>., Deflendant.
(Tu ho contintied.)

Badifl~-Inthe Deceiuber X-iniber ire exa-
inineti the def'ences thatl3ailiffs inay avait theluselves
of, undffer the D. C. t\ct, Sec. 107: lut us ilow titra
to the Iltl Sec. of the Dl. C. Extension Act-whielh
provides thiat 110 action shail ho brouight qainst a
J3aiIiff for inytIling (1onc in obedience te a warrant
ot the Court, inutil a domiand of l)ertlsa.l and copy
thoreof ]lis becti made anil the saine refiisedl or nie-
glected. to ho given for the spftCe of six d:tys; and
that if stucl dernand. bo compiied ivith, the Olerk
wvho signed te wvarrant shall bc joined, and on proot'
nt the Tirial of the warrant that a Verdict shali. ho
giveni for te Baillif. li te Septentiber numi-ber, we
pointed ont to BPailiffs the iiccessity for prompt cein-
pliaxîce ivith titis detnand. WTe noir proceec. to
notice iwhat the ofliccr shouild do te avail hiiînself of
a deoence tîndet' t1io clause.

The objeet of the Section is te protect Baiiifi's it1
wvhat thety have done in obedienco Le a warrantL
under the hîaud of the Clcrkz and te Seat of the
Cour't, altltoiugl;i the warrant inaýy bc dlefective or

ireua;but it doosl nol; pretect iwhce a Blailiff
las no warrant se shxgned or scalcd, and lias actedl
bcyond hlis atithority: i sucit case hoe is liable l'er
the excess, and no deînand of cepy is neeessary;
thuls if hoe takze te wrong person, or if the Warrant
direct hiiiii te talze te gods oA and hie takes the
goods ef B, lie is net wvit1tia the protection of the
Statuite.

The defencos under titis Section rnay bc arranged
as foilows:

1. That no iwrite denîand Sigflod by the party
deinanding- the saine, ~vsiaeof the perti-
sal and cepy of the wçarranit.

2. Tliat the dcînand of warranit was coniplied
withi, and that tito Clerk wvho signied iL, is
notjoined as a Pefeindait.

3. That the )3aiiiff acted in obedionce te a war-
rant Signed by his co-defendaut the Clcrk,
aud seaied Nwiti te seal o? te Court.

The -rounds of dofence xnay ho givon in evidence

laier the generat issuie, alid what lias becen said in
the kast timber inay bc repeated liere, thiat tute

i»'îwîlcîtîYbc se tîr appicd to sitits in the flirt-
Sionl iut as to lnake a1 generali referenice te the
cIluse in question sullicieut; buit it ivill ho best to
speciy thc particilar grouud o? lefcnco relicd. on.
Soule question illay arise as to wliîethcr titis clause
t1apies to actions in te Division Courts, or is con-
filled to actions in the Suiperior courts : but titis is
tiot tiue proper place to (hscluE5 tiat question. WVe
hlîoH that Et applies to Sulits in auj' Court, and have
thoerefore se assilxned in titis article.

A notice iii Lite foliowing' forni shiotid ho gironi
whIelle a loilec uxîder01 Lite Section referrcd to is
openl te thll3aihiff:

Notice eof defence under Statute (D. C. L~ Acet,
Sec. 11.)

lu tiio-~Division, Court for t County o--
Betwcen Ai. B., PlaintiT;

and,
C. D., Defendaxîr.

Tho PhîiniifI' is rcquired to take notice that upon the iearing
of tiis cause thc D)eftnda.-i intends to plead and boavat i inigteit
o! all and overy ai the provisions of the 14th Section of the Upper
Canada Division Courts Extension Act, and especiaily iuai ho
intcnds tu insist on the folIovring grotinds of dueece,viz. :thau
hie is nat guiity of the natter aIleged against hrm in th Piain-
tifrs laim; iliat thec PIniiffls dlaim is iu respect to acts donc
by bina in obediece tu a warrant, &c (slate the imture of
the wcarrant) directcd to him andi i-sued from (stale t4t Court
froin ichick issucd) iinuler the~ land of te Clerk of the said
rCourt and thc S)eal of' the Court, and that no denand hath bcen
Muade or left ait bis rosidence bj' the Plaintiff or (,y W<A A«or-
ncy or Agent ln writing slirîed by the party denianding the
saine of' the poriîsi and copy of sucii warrant, (if -neccuary adil
other groillds twhic7r cari bc readilyffrzmcelfotn lhcforegoiag.)

O. D)., Defendant.
Datedl tis--day nf--..15

To A.BPinti

Ili addition to te Proof of te service of titis
ntotice, te 33aiiiff shoild in ail Cases bc prYepared at
Lte trial to produce and prove lis war'rantt, and if ]le
lias on demland s-hevn. te warrant and allowod a
copy of it te be takzen, ie should also produice proof
of that faeL. Cases rnay occur witere thle Defexd-
ait, Bailiff, inay be able to avail Itinseif of a de-
fonce ixuder thte Section abovo referred to, as well
as te 107 Sec. of the D. O. .Act. Mien titis is te
caise, bath Sections shliîld bo rcferrod toi in Lhe
notice o? defeilc: a foi-in cinbodyingJ a reference te
bot inay bc casily frained frein titis and the f'orîn
givon lu dite December nimber.

1850.1 L.i%.W JOUIZ.L\'Ali.



S UI T OUiS .the sgming Il orfltic proiisso-Y ilote Siled upon I oir
Wliat the .1)qfen d«n t .s/hodd do blcecîb (lie service (MY otlwPfil as tuie Case inay Z>e, o!ke22iye requ'irinq

of 2tamns and the Couri dctg IProo0f]. hsfcisoeind lcdfedt

Mlîen, a Pcflendant is servcvd wvit I acp0C ii-j and iay be emnibodied witIl a notice of $et of r or of
nions, lic wiIl lind limexcd to it or written in tab terdfme Tî sueetbend"ia
inargin, a1 copy orf the rlitifï's accomit 01r claini. 1etlfoiai lol e cc ni ilsret

lIc houd a onc exmin ifamIif ~ i bring up the 9-caZ Iiestio?.9 in every disputed case
Me shndl f0 Oncec thernll 10, andc ifrocs lieî~ finisi

-%vholly t'ovreet, let huîni pay flic ailnolnt and cosîs to o.n ordiefii oth iroetpit 1u
fli Çlrlcof he our wih a d~~ ~pOS saving as wvas imiede by file 'Tudges, unecessary

sible; or if not able to, pay at the finie, sigil a ColnýXpne
iCssiil Ibr it likze an lîoîest; inan. Thse Coidessioa T o olitud

mnay bc made l)efore Illc Clerkz or RDaiifi; so it înay
sae ore othCeksolcifh at h~ON TH E DUTIES OF MAGISTRATES.

ileanus f0 confesse tells the J3ailifr taqt lie is williîî n.îcîr ' ,~m .
to (1o so: and as the IBailift' is bolind to, ave Ibiis otid rnvl.L1)23)
wvithIî]iisn or f0 d1rau- up a confez-sioii wlieni reiquired, Loiindfo. o . ' 2.

S11on1]( lie refise, the Judge wvolld probably Order TUSE SMIVICE 0F TIIS UIMONS.
hiini fo coînpensitc h fllefndant for Iiit trouble~ In those cases which arc siot iihin, the 10 'Vie.
ini coining to the Cierk'-s office, l'or the 1purpose 01 . 178, fhec irectioms i*grigservi ce givenl by
coiifessing *pîdgIllen, ilu flic suit: the Promptf adunls- ticeprina net înuist be followed, and wherc no
sion or coiifýssiosI of a dlai saves fthc Dedond.laf special direct ion is g-iven thec s2rvic:e of thec suinons
costs, thlat lniglt Otherwvise lie incnelid-t. If flic ,s1111ld bc eroil.(.

dailie bc ja correct, l'or exnnle1flly one Tu cases whvlichi are witli, fthe 16 Yc,.:1.78.
or two, of several1 ifenîis in ail ac-Colnta:ce Icicdl 0r lisat st.imnte exprcssly anthorizes thec stimulons fo
if Itle claini bce malle up) partly of a. note and pzlitly 1)0 delivered fo Illc defendanf, or left withi somoc
of ail accoîîîîf, alid the latter oully is 0 jcfcd f0, person for Iimii at bis place of abode: flie laugu(age, of'
thiere is a provision imade bY thec Rules or Court for, Sec. 1. (n litch suljcCt; is as Rfflors:

saîn wssccsayexpense in m*oof, of w1lichi flic' Evosy sumnmons shahtl ho serval 1%y a Constable or nilier
Dellidaxît niay -ivail liînselt. J1e is at liberty f0 Peace coeîccr, cir olihztr persn If) whi Ille samn saS i

gîve flic opposite party a notice ili wrVIitiîir fla lie ~ciccd»o hpro c hn Lsoieti 1bdlvr
in- Ille <arne to the paity personally, or by Icaving the~ eain

-%vil1 admit ou flic trial of flic cause aîîy part of' flie eo îma i ai rioiuul o

dlail, o1. aly facts whvlîc Nwoll othcriviSc e vi smrio u il tIiss rm.tIsa eo

to be proved, flhe effect of whichi -il1 bc tb deprivc1  It Nvill lic foluud coIuvellient ini pactice to
the, Plaintifi of aiîy expeîse, isîeurred by liîi, after ae ont Ille siluillosis in eilplicate, boflit bci
suil notice -' vcu,> for flic purpose o! proving any si«Incd anId seaicd bY flhe -4Mgistrale and oclivelred
p-art of Ilic clainli, or ally fae(t so adutfcdltt(. t flic person appoînted to ser ve it.. One of' these,

Mlis ,LOtice mlust le -scrved pcrs3omîaîtlly oit the f0 bc delivercd to flic del;îidasityer.sonailly or lf
plaintiff or lcft fer Iiiim at blis iisual place of abode, Ifor Zdmi,ats flic statufe, requires tlie other to be retained
at lcast six days liefore flic trial or lîcarissg. by tie Peirson 101o serves fheli uionîs, and a imcml-

IL forai of flic niotice is griven ini flic rul licli mloranadmun slîol lie bcCil fli tercon of tlle f imo
it wil1 be wcvll f0 foliowv. It is lmcadcd in ftic Courthand usmnnerof service. *leutcsxalsre

ai cause (saine as inie lic cading of the siuinioms) the uî:îînc of flic, persýoli wvitli ~Vhom tlic stuiuniols is
anîd shiortly notifies fliepliitifl" fliat flic defesudanf lcft siloiil ho Iblid out, aiid ftie relation in whlicli
%vill admit on tlhc frial or tlie asfh jZseScond sudsc perzoin Stands f0 thie dcteiidalit, as wife'dîau«'liîf

-&C., itelms in thc phtintfil'ýý olaillu to bc ,lcet [or'srast . notelld (owi. The Persomi wio serves is
reqiredl to attend at; flhearngto depose il 1lcCC-,sary

t ~ ~ ~ ~ ' 1;crk iSkrs ~iprdiy~v~'c3 fur ilieDirielon Coervr .ýlv
Su pamîb!let forai, at th e rSvr ' Toronto, and tnaIic ifl'cciard t1ttcr, (a) R. r. liaî G D-. R . 14. P. r. Colamhnw, $ D. & Rl. n14. B. r. Simpson.
or, nt Ilaclrar L-Ce.$; vCry suitor..hoad idîvencopy. 1 12 >10a z B ak r . SSi. SUiT-CîO.
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to thc (lite service of the sumnlnions ; thait in case of' And wliiere a, mlali biad a sblop 1a1( lîrivate parloili
non-al)learalice the Magristrate înay bc able to in whici lio carried on blis business and entertained.
pracecd agiainst flic (efen dant cx j_?a2-te or issue a, his private friends, but neither Iiimisell' nor blis

-warrant for ]lis apprehiension. (b ) servant slept there, flie Judgcs lie]ld that Sucil oc.
Wler 0n dnphicate is dclivcred to flie Conlstable dupation (11< not constittute a dwelling. (ed.)

or other person hie should mnako a copy, lu order On the wholc, it is reconunended that Magistrates
to be able fo pi'ove flie service properly, and deliver ý! Auld reqitie prool thiat the slnuns111, weînot.
the original to, the defendant or leavo it l'or hM. pcrSonalIy scrved, lias been delivered t0 the mille or
A Nvord of caution to M2ag istrates as ta wlilt xnay chuild or servant of flie defcnd:uit or otliu.r penion~
be considered proof of dite service, wbleîî the sumn- haiitercourse lvitil Min :uand flic propriety of
niois is not personally servcd. 1)lver-y principle ofi Sitc, pFactice hias bei> distincetly rccognized by ftie
justice deiinan'k that a party whio is to, be afl'ected Jndg--es (c). Wlhether this practice bc adopted or liot,
eithier in pocket or person by any procceding- Magistratesshoiild require stchi evidence ofscrvice:îs
against imu sîould have notice thiereof, thiat lie may will satidS'ý thi, by a, Etir inference, thaï; the sini-
n ot bc coiiîdeiiuied, -%ithiout lienring whallt lie lias to mus liaîs in filet folind its wav to file bauds of tile de-
urýge in lus dellence: and this is obviously ilccessary fendant a1 reasonable finie before the hlearîlg (j'); l'or
in proccedigs of a crintinal nature, whierein the tis puripose thie officet' sbnutld be questioned on oafh
defénldalit inlay uipoit conviction inicur a penalty or as to flic mntutuier and i)articulars of the service (j). If
be subjeet ta loss of liberty. Hlie Mag*(istrate is of opinion tlint the defendaît lias

?iWtlcsattute in allowing service to be mdb it bâenly Ys111110o6e cier \vith rlýfUrcxtce to,

lenving the Siiinînoils witli some ci cïs o,&r flie the.tie orinînier oizcrvice, lie siiouisiu aotî<
del*eudanzit at buis hast or nost iisual 7«oof abodc sînnms tma oadefitp'u tfi

g-oeS ou the presunîlption tlmat the situnuiion.s wi1l-S et1lltI1tViatally corne tu tluekuziowlcdge, ofthîe
by thîis, incanis couic to the notice of' the defendant. deedn a rcafomîable fiie before flie returi, %vil1

rtk .Poer.son."' eau scarcely bc takei in its relieve tlic Magistrate of anv difhicuiltv ilu proceed-
broadest sense ; it inust mnti soute pei*soi whlois a 1ngcD paile or issiîî<r ]lis warrant as the case unay
relation of the defejîdant, or a person lu blis employ, seen to require.
or sanie onîe whoc in.ty rcasonabiy be silpposed to ITaviiug spokzen of what seeins to lie the reaisonabla
lhave imtercourse witli in. ani froi wvli lie is construction of thic statlute and the Iractice nolst in
likcly to receive the summon1ns. ieavinn i t wvitli a atccoai'nce ivit]h souund pruincuples 01jusfice, it 011lY
nicre stranger wiho iappens to bu iii the bouse, or reian iadd oit tîis lieaid tliatteMaittsae
with a1 chuld of tender ycarzz, coul'l not be lield a the proper jiidg'-s of whîat is dite service, nd tliat if

suficient service. And, thereflore, tlic iicessity of thecy arce atislied, Hlie Courts tb)ve Nvill tint in
the Oflicer malziig proper enquiries and being pre- eoiieral interfure -%itlî tlieir decisions.
pared tostate tlic naine of tlic persan -%ith wwboni lie TO DEi CONTINVEi>.

leaves thec process and theo relation lu ~V.hicli lie
stands towvards the ëiAendant. U C EP TS

IlPlace of abode " is synonymouis with the wvord G E% A L AN D M U N1 CI l'A L L2' W

"dîblli7?g"; it is a place wvhere a )lai ïives and con- ini Cll.%I1iuf5.

siders ]lis honte. A man's d1welling is piaac OTIs rs. Rossi\ et al.
lreualt aciginaI rrat-Acceptance of seridcc hotwfrimiv.

Nwliere hlis wife -aud fzhiuly rezzido' and if "0 lia ti z ppiatioxu ta s<tt aside original wvrit or the servike.tlicr-
f'liiily dwclling iu saie place, and lie occuipy a1
h;inse ani occasionally slccp in anotlier, lie Nvih1()1.v.Miin R .IS

is]i oiie n is domicile is l111s homme 'm 9) If wearc rIiilly Inforned ilie able nud , r .M'~'mcWho î're
is lis omiu1~ 'ni hilles ov.er ii P'olice Court of Toroibl,tz i.t Il. lit.iticc iii %Il cssc,; niçrc %lie

limitîe is wlie lus fainily reside. (. service of eiiio'i Is sîi lerso:iit cni!rc vcry iiiàsia:ç~y n i t I& iliucde
-~ ~~~~~~~~~~~~~~~o e5---______________________ fcrtlc îtiîcioCtîClcit Officcr in lil craîîlcîees mot able lu Malc,

(15) 10 Vie, e. 17S. secs. 1 k-2. facts and circuinsta. :~, Item whIîla IL nny bc teato*sni,1y l rrci t!.atttie sum.
(c) Storfit. Conrt5ct cif L Gu.S.C. R. Q.D oft:tcRh-nond, 0V. R, MI. mont came Ito ti %!tfcndn?' iîaa.
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of' on tire grotînds thent il bore no intioremnent eof the naine atid make isq, that Ilie verdict aud any suhsequcîît proccedings be
place of' aboile ef thc Attorney by wlueni il was issiled, and tient set c-ide veith costs. 'Mie writ eof trial is rightl3' obtained und
tlu copy contained no pîlace înarked on Uhc inargin w'here wiii stanîd good. The notice Nvas a nuility, and requires lie-

issuod, iior te naie of' rie Ctvrk by whoin issued. =tluî to u said abut Ut.
Dcendtnt'- Attorney endorsedl and signedl ani admîissionî of

ac'rvce un i Ch original writ. Ei. x.ln.CîE<v.Olu.
BuitNs, J.-The qoe.,tion in wlcthîer le) case of service LOAM VS PONTON.

on (lic îarty liiinscîf being ii'aied, aînd service01~' oi the 001:.1 V4. f3ItGvx.
Attornîey beinig stibslititt'd for convenielîce as ive ma PADNVE1.1.17. STMVR.W T, ll.£WDIY, DAV)ý,
suppose, techlucal irregularities, sti ar in tire present Be;ar« and MAîît'
inustance, cra ho tazemi agvantage of'. It nppears toi ne
Chat whlen aui Attorney aceepus service of a vrrit for lits client, IltIN,J.Wýrits Ù2 tire nature oý Qîîo Warrante were issued
the Attorney shîuuld refus2 te acccpt it and oblige service lie the at tire relt.tion of rite dilli4rent persons iîared, cahingi, upun
ordinary vray. The client cantiit ccl),Ii n %henl it is .ervcd 4 ite respective defendants 1o show by %VI)-liat uority thcy re-

ic e itorney,bectust! ne se. vice lias in faet been made ; and sPOctively dlaisn 10 hOld and c\creis, e i lclice of Cotîrueilior
the question always ig, wbten lihu Aternes accepts service, for ice Ioivi of 13ell!vtlle-Che (lilferent relators cotnljil:uîîin-
velietitr liec aui bc co:îipelled te appeir. The Attorney inay Uîth eedns;cerscivl îqaildt elced
talze tri-i couîrse ii<r, nnd refuge te appear, and takc tie opin- nt the last clection lield in January.
litn of the Court xiîuthcr hoe shall Uc ceîupclcdi to do se. 1. Thli -rounds aiueged agaiut MNr. Oîllarc arc, tient lie n-as

The Suminons is, Ilîcrefore, dischargcd %ville costs. altv thentie of the Electlon udafiertrards, surcty te the town
_________________of' Belleville by bond, for tic due performance 01 lus oflice tiy

the <'reasurer of ilie torr». î hat )le %vas aise sureiy by bond
Ybusc Ct al. ts. LAXimO. te lire '1rensurer for thue due collecting of the taxes by rie

A Jîudge&s Srnmoiis waq obt-iinedl nei thelOtli of Novemiber, Collecter of the said ion-n. Furilier, iliat at tite rime of ilie
1855, to send Uic issues don-n fur trial tu Ccunty Court. On~ Election liecwas employed by Cicwin CotinciilcAtne
Vhe 19Zli, tic Stiutimoms laving been cnlar-cd tii u nima- and Solucitor et tire ton-in defending suits îlîeî pendumg.
1 me, an order vwas <onde te t-ry îlîe ea:ise at tie Ist or 2îid Alsotlhat Mfr. 0'Iitre mias and is a imîber, or sha.rchuçîder, Ill

sutuintvs cf the Ccuiaty ("o-irr, aiter thie miking of *the order. the Belleville <Gas Company, liu which Companuy tire icxvii, as
(Oi tien MOIh Noveruiber, notice of trial was serred for 2OU- a corporation, hold 600 sîmares, nudt besides lias lcnt te, Ibo
tne siltiog day of the Couint). Court. The cause n-as cntered Ccînîan), £C,000, te secure tie repayrnent of which, tho
on Ille 281(l day of the sittings of Ilie Court, wittiont defend- Company lias guven a tuort-mgc te dte Corporation cf Uie

art's baesmdnas tried. ton. A furthcr complaint, against %x'. O'llare_ is, tiat at tiu
1)efendant mnoyei, during la-4trerm li Practice Court te set litne of tice election lie v.as a stockliolder in the Betleville

11 1Haîrbor nnd Marine Raîlway Comnpany, and a Trur-tee theireof
asd, otice ciual nuiti eider for n-rit et' triai, and ail subse- îieh m yhldahcnscfcultcobyroltno!

quelt poecdiog Uuewnupeî tu gruinis.the tes-n Coîmoci), for occupying riho n-atcr lots in,front eof the
:1. Thal te notice of triai %ça- served before any order %vas; towvn tinder a coiiîract f'or rcmunerxation te Cie ton-n.

inad- f-or lien virit of' trial. 2!. Mfint lie erger n-as made toe hlte,
to adinit eof proper notic,2 cf trial beîîm2Z given for the tiext set- Tire chargeos îuîade in the stateinent -ire net deuied in any
tin-,s cf tUe Cùuîty Court, .1. Trint icý m-it of' triai n-as on- %vay, andl <lue only one atteniptcdl te be explaiucdi is thazt et' tic

ted itlit tu eeicu' eî:ni h eoî a flemiployient as an Attornîey anid Solicitor Uri thre paît of tac
sittivîgs chUe Coulet. Corporation. It is shîewn tient Mr-. Bewson was lortiicrly tlie

l'x rie a elred y eistt u It rt ciîy, te (eSolicitor for' tlic toWn Council, andl Siice lims deati nie apoinit-
Tii rie vasenlrg-ti hj n, u th ieris oly teb ' 1mont et'a Soliciter hes been mnade, zsud tient Mr. O'llare lias

of~înc et îy the .Ju.ge in CI-iîlibers. sot rec.-iveil ay remuîseration foir services, jior lias lie demand-
Ru,.J.-l dIn jiiotsea that titis case can bc distinzuisncd cd auuy. Il is neot denuiel Cieat lit is acting ini tire defence of'

frouîReu:l e a. s. iatilU.C.11. 356. Itis urgcdtChatlhav-I silits argaixist tUe Corpor-tiuin in tlie ordisir3' irny. l is
ingnliplied fer Cm xte trial b'reicnte ixedîiulistvrni that neithei r the relateor ilîor -ily otite r prtren objected Ce

tlbii crdt'r n-a.s obiailied atrrddistinguir4es it froin that Nfr. O'lart's qualification ait the imie of liu Lietioni, though
e'xe. u:rixe, u is orgcd ciuC rice order speciaiv crieiticuîing time relater imas liisei.a candidate.

tint the fflJuiîîtif rnghmt tâake dov Il tic cause at t<Uc frst sàit I is ne axisçwer te thuis appilication te ray tMat tue., iclatter did
o:~ f si c Coinny Court, su far cure- auy ireg!aity<lt inet object au Ctie Moctioni jo Mr'. O'hlarc>s qualification. If'

et wcuild have the cifent of campeîllxuîg Illc defeudant te nueove te Uie rcl:iter iras seekiîig te obtni:î tUe sent, it wîiild bce an
sctaside rite ý,cvice o tlienotice imnîneiiately,and tlatit as ton ansiwer bo that part eor thc application to sa), Chat ne notice of
)aie Ce inake the applicatioin not'. 1 do îlot think <licrt!1 isuy disqualification vas g'tveni; because before g; can bce si liiu
weiglituissiicarguiiient. Vie service ofa notice of trial, prous clector.;îîave w.istcd or thîrown an-ay Clucir v"otes, il sîontl be

ta obtainiug anucrer fera xvitocftrial, is nota encre irrcg-ularity shown Uîiat thue cnit'squalification v'as questiencdl.
-h< Is n iiility, aud 11ho obtaining an order frein a Judge

auth1-iriiuî tice tskIing do-ni thie causenat the frst sittungs of tire iIf the relater tend ass*,sted or talion parL in tic clection et'
Coîi:iîy Court, dees net curceUihenullity or impose an obliga . Nfr. 0'llare, Chant faet votdfi disquhif'y bina frein afterwards

tien oui the det'endamt Ce <neye tu set aside sac, ix0c peiîsqsuong icvhdtcflu ecenterlate %vas a
te tic cause beiug trittl. The erder v-as oltainedl the day lb'c.uddt - pposiez,- M<r. O'flare, and l tiugh lit knen' of tFe
fore 'he sitting day cf (lie Coturt, bu:t becaiise it is wrorded Chat 1diFs.,-ahificatioiî ho v-as net bound te nieniioi ii. The t!5<h Sec.
the plai:Iitfh' iimgliî takc du-n the causa zt the first situings, dîia of 1 e Vie, ch. 181. caunots ', tlîat ule person hîavinz h' liinelt'
T'nt sîiction thie dispensa<ion of' a proper imetice ef. trial accordl. or partner, aîîy unteresi. or share un znny coiitract %vitlle or on

(o~ The Jxige, vriien granting tUe, 0rder lichaI Ci e t w inn vennpîUkiehiah!ll reside, shalh li qllaliied

ha-1. ne- pen-er teý do i%. The mearin; cf thcý order es pccC Io <!rqu7 ifi a relit.ir frein coxnplaining k îersenrl,
ihat tie pIlaintiff mnili talze the c.ause don-n *,t tUe but thc ruile is net ro lia applied in cwýc ef aots et' omîissionm,
f'urtzsittings, il pu-oper notice could î,e given ; if not, Vie it n-luc aIl that i_ ashel by a relater is te ascertal whutelher
lniz!làt lin ilinxe nut the econd sitiin-,-. TUe, preprr crilî'r t tlie person cninplaIntcd of is; dîstitatil'ued; fer if Uc i?, thien theo
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Law dectares lie shall not ho a Couticillor, and shall not bc aflidivits, 1 soe no reason ta postpone themonatter for sucit in-
electud snch. vcstigation. Ltappoars that the ielator v'oted at [l ie cpa

Tule otbjcct-ons ngainst Mr. O'llare that lie is surety 1Electins seime ycars ago, and it is siiid thtat it was a sulbject aof
for te Tre-a.ui-el aof tho toivin, and that lie is actin- as remark, that ho hîad thon talzen an outil before a Roîîîriiing
the Solicitor for tie Coi poration,aie faxtal ta bois rctaining fis Olliccr or Magistrate to qalify hiîn, and that iL iras aut easy
~Eat as a Councillor 1er. the îawu. By the 171li Sec. of 12 Vie w"' l aing it. lie again voted at the hast Municipal Vice-
rît. Si, it is imperative uponi tic 'rcasurer ta give selurii tîan , ad tio objection iras raised that bu %vas an aie,. Ail tile
for te duo nauuîtiigr and pay-iîg ovor of' ail moules; and th -111davits show that if flic relaior iras IMble ta hie objctd oe
riators statemlent shows thtat ta have bicou doue by bond. un that ground, the piarties luetv iL heore the Elelioî and at
Ilvre we have a direct cuntract witlî t( Corporation. Thou'gh the tine. '1hey couid cas-Jy have tested the facL by requiring
the towîî Cotcil nay not have appointed Mr. O'Iiarc, t con the elector to swear hoe was cither a intrai born ruiei or 11o
(loct sus on bebaif of tie Corporation either uiîdcr a Cor- fond becone naturaized. Tite 122tid Sec. ai' 12 Vic. ch. Si
poration seul or by a, resoiltio-yet 1 Cannot Suppose bir. provides for this. It appcaors ta nie toat tho objection shauld
O'ilare, woud unideTtakze business ai that description without have tiien licon madle, and not ask nio noir, after it is apparent
vcing sanctianed in sortie wav whici ntst gîve Lue maLter a lie has boua exercising ihe riglit ai' a subject for several yt'ars
clînracter uf hein,- at contract ; in faut, ta be remneratton f'or ta try flue question as a collaterai issue, ta determine whether
lois services. It is said iihat the Coilectar lias grnscriyh hllctpaî i h lcin pe~sta iî eaofor the duo perforiiticeof hi is duties ta tLe ri.asurerita vated flar the defendant Stewart nt tlic ltcliheen Iard Elec-
iliîi is uaL a cou tract. witiî the Corporation. Tite terma of tion. Tlîat factdisqualilles Ilion ta comapiain of Stewari's ehoc-
the bond are not sltown, but the tak-in. of such security mutsi Lion. Ho vras iîimseli', as wrell as Stewart, a sîarelhalder iu te
bc under the authoriuy conforred upon the tawn Cotincil for Gas Company. Thtis %voit, as against Stewart, must tiereforo
rogulatin.- ic bonds, reoagnizatices or stîreties, ta bc given by bc qtîasbcd, witli cosîs ta Stewart.
Uic A-unicipal afflicers; for tic faitbi'ui disebarge ai' thecir As ag-ainst Ilambiy, tiiere i% xîothing La prevent the telator
duties. front, înaiig good lois coltîpluini, andl the s.inffle quesioni is,

Tîtere must hoe a noiv ehection ardered for Calciant W'ard, for whetber the case diFcioses a legai disquaificatiîon by re2soti of
a Councillur in rectl ai'à%Mr. O'iîarc, wboso ehection îs void, andi llatrbly beiiig a shîarelîolder in tic Cas Comîpanîy, wliicli Coin-
the relator tîtubL have, lus costs. pauy has borrowed £2,000 front te Taown C ottnc*i, andi se-

a2. Titegroundls alleged ius r Ponton are, thtatie is also cured flic paynt by mnortgage. IL is netsaiwhether doi

President af th arbor antd Marine Ilailway Comnpany. Trh, ing tIme town with Gas. The Iiîîper*hîit Siatuto 5 andi 6 Vic. clh.
relator in titis case is a voter lut the Ward for wlîicî ;Mr. Pontait tO1, defisied theiemeaning of Lise word contract as useti iii 5 and
vras elecd, siatncly Retehmeson XVard, aud it is sîiowî tîtat flic C, Win. 4thi ch. 76. Thec prescut case fs wlietiter asharehoider
relator, at tise ElIecîlon, roted for «Mr. Ponton, and icost have ta ais incorjîoratcd Comspanîy vhich fls a enntract %ritlt tlîe
kîîiowii ahi the tinte that liu %m,; a shiareholder in both of the Trown Coîtticil ta repay iL a sui of inoney ioaned, is disqtaiited.
Conipaiiiesviitioncd. Tho relator, isaving Seets hiniself in- If the defendant Ilaînbly bal] erîtereti itîto sucli a coni.ract per--
struttieutai iii ebecting 31r. Ponîton, is disquahtiieti frisn aftes- sonally, there cootti bo no doubt, for ilingli tie English Act
,watdls compiaining o!th ic cectiun, uniess tic coulti show thiat declares that ilie word coîîtract shahi uaL ho catîstruet i t extend
lie irisa~t the Lime of' hein- sa intîsrumental in lus election. i-- ta a security fer te payment ai' money amîiy, yet aour 1.2-isla-
noratît ai' htisdisquaaification. The oi.jection, if it hco ne, ta turc bas not declareti any meatiing to ho put topait tue word,
M 'aN ai trrmvt rgirda'b dugn gis bui. hashefi. iL ta its uîrdînary significatian ; anti te interpreta-
the relatar; butas tho reiator complains af* te election whicb Lion which wauld have, bei'ore the passing of 5 amîd 6 Vic. chi.
lie iras instrumental iii bringing about by ]lis vote, aîîd ivitî 104,been placedti tpan tic word iu Etsglaîd, niust ho that it x
as muchi inowtiedge thîin as bo liai aftorwards, ho is preveniteti tende tL a mnortgagu givcu ta secore the loas of money.
[rom questîoning te Electiou. TMtis writ msust bue quasîtet Does titis sante 7mie e.xretid ta sue sharehiolders o! tite Gus
witît costsaogainst te relator. Caompany, when te Corporation bas entereti into tile contract

C. The abjections miade to Mr. Browa's ehection ta Bialdin ta repy theoban,? ite 25it Sec. ai' 16 V'tc. ch. 181 extetîds
irarti are, thiat ho is a Shavehoider in tise Gis Company, anti ta titose hîaving by htinseif or partner any interest lu a conmrat.
adsa te ILa-a niMrtoRiwy onaî,at f ''ih r'ite G'is Comnpany is incorp)or.at-.d under S!atute 16 Vic, cli.
that lie is anc o! thb, sureties for Lise Colceor aof taxes XIL 173. lite 24L1î Sec. authorizes the Mncpit L take stockc
sso - appears thtat te relatlr attentict at the Etection anti vototi ini such Compi1 any, anti tisat tho Mayor for the tinec shahl bu
for Mr. Browit,kroivîng, as I msust behieve front Ltiopositions E.r-qt7îio. a chîrector ai' te Company. In te prescrnt case
tîtat lie was such Shiareholder in the Coîtpaîties mentioncti tue Town Council has Laken £3,000 in stock ai' the
For the reason aireatiy given, lie is disqualified ta eomrpiaiti Company, besidcs theo bau. The 36th Seciion autiiorizes
againsi an ciection wliiclî lie lias been instrumentalinl pro- the Comipany .a borrove more and to secure te saine b3' mîort.
nioting 10 mai gage, and La assign nait oîîy the renis, revenues, &r-, ai' the

4. Tieobjection maeagainst Messrs Stewart, JIaînbiv, Comîpany, beit aiso fuîture calis on flitc sitarchaiders of tue Coin-
Davy, Bogart, and McAnîînany, is, that Liîey ara respectivciy pany.
sharebolders in the Gas Coinpany. T'le relater- is a voter i Wec c&nnat fail ta sec-LIti by an Eiection of a persoît, a
Rtelieson Ward. Stèivari. and Ilaunbîy irere electeti for flit! mnember oi' a Company %vith irisich the tamu bas a contmaci, a
$atine Ward. D.Ivv asni Bogart irere ciecteti for Bldwin IVard very grcat influence may ho exerteti in te Town Couocil la
and McAmmaiîy for Satison Ward. It is said lu anoswer ta tbe dealings of' the tovri iih te Comnprny; anti tiat every
tue objection tunate against the defendants, that te relator is an 1indiî'iuual sîtareitoider bas an luteres. in the contract whiicli
alieit. If disi wîere clcarhy madeo at, ai' course it iroulti the Company bas entereti l t.,Lnîith the Townr Couticil. It is
dtsquaiiy lite rehator frtîn properiy beiîîg suchi; but the hîroof truc te Company svould onîy tratisac. lois businîess thîrouigh
is entirely te belie! anti opinion of ite respective depaîsetîts;. the vaice of ils ircciors; but if iL hcoapen ta a persan tu ho-
ant iltîmir stateients that tbey have scarciod and cannai. linul camte a Direclor ai' te anc Corporation aî'd a Tawn Councilior
any registry ucîder te Alien Acts that hoelias beea îiaturaiizud. of tiihe aLlier, or a Councitior aof te latter without being a b'irce.
If te allcgatious wcro suflicient La cause nie La entcri.ain tar of flic fainer, v.e moust sec iL is also open ta hl t tIse lus
daubîts, thont ut %voult ho praper tuai. 1 shouiti afford at appas-- influence and vote uopont a subject arh'eci.ing bis indivituai in-
tunity ta tho relator ta answer-but ait examinatian of the 1tes-est. It appears te me, therefare, that being a meabor ai' a
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Corporation, vwhich Corporation is again <ivided int> or coin-
poseti of individual interests, sueh itradilig Or maituracturing
corporations, is within the spirit alla melniting of Uic Act. I aut
strengdiiencti in titis vkoiv, 1 tilit1k, on referenea the htiteIilih
Corporations Act 5 tendi ( Win. 4 ch. 7t). De thti 28th Scc.,
imrnediately afier di6qualif\ving petsons on the grouend of being
inierestet in a el0ntrac tiiis provision is contaili: IlProvided
tbat no pewsn shail ha disqualifieti frott being a Counecillor or
Ald-tian of any borougli as aforesaiti, by reason of bis being
a proprictor or sharehotider of any Coctipany whice h aU con'-
tract %ith th> Councit of queh boroughl for lighlttmg or supply-
ig %vith ivater or insurizi_ against tire, any part of suc bu-o
ro)uglt."'Ibhis provision, it appcars to me, assumes tient a
proprietor or shareholder of a Comnpany ltaving sucb a contrazt
lias an intcrest, andi tbatbut for the> exception of te proprietor or
abarcitolders whould bo disqualîiict froni being Couniilor or
.&lderinan. le dors net appear to me Chero is any diffierence
or distinction bettwcen incorporatcd andi unhicorporaieti Coin-
panties witb respect to the> disqualification, as it was suggested
there perhapa înigLt b. 'fie relator sustains lusi ctoplaint,
Uîcrefore, agninst Ilàinbly, andi there shoutti thereupon bo a
neiv election for a councillor for the> Roicheson Ward in bis
pince, and th> relater must bave bis cosis--that is, snob pro-
poition as te waster shall tar andi allow.

\Vitlî regard to te reruaining tilrce defendants, a question is
plesented, wvhich so faur as 1 -%ni ablte o sceitain, is qeite
nev>. Ti'ti- re'later is a voter of Retcheson 'Ward, and hoe
conv>Iainks of thc wvantof qualification of two of the Coutitillors
for Baldwin Ward, andi of Oise for Samnson Ward; and lte
question is iviither hie is a good celaior for that purpose.
,%ier ualUCI Considleration of tho subject, 1 have irreveti ai the
conclusion that bcelias no righit in ibis foras to complain
again,% these de fendants. In tise English Corporation Acis
thiere is nio provision for a surncary trial sinsilar to ours.
Tl'erc the ordinary rote for a quo warran&'e inust bc unoveti in
Court, and tise discusiions arizies iviethcr it is proptir tu grant
the writ Ulsan the application for te etxie. Rex. Vs. parry, 6
A. andi E. 810, anti Reg!(a rs. Quayle Il A. and E. 508 shcw
tieat a relater- residing" i andi votinss in one ward saiglit, coin-
plain of a Council fur electeti for aniotier ward. I auxofopinion
thent any rate payer in Uie toivn of Belleville rnight, in a
sirnilar mine.r, cotsplain of a Councillor holding a soat, if ho
%veto disqualifiete huolt it ; but t1îcu, in buch case, thc cotn-
plainnt wotstd have to resort to tht> ordinary mode of obtaining
the> 2 ti ira rran ff, anti c.mu1d not take the persan al method. 1
Ioot. sUou11thUe provision% of the> 25th Sec. of 16 Vie. ch. 181
as being twofoîd; first, thal no one> ~VVIo is inItOrLsît in acontraci

.-,shall ha qualified to be a Councillor ; tient is wbellicr hie
wvere so at tht dîe of the> election or became a after:rards,
andi a.s Io biun bbc objection exists nes the Court says in Rtegina
vs. V~rancis 21 Lawv J. Q. B3. 30-1 (le dic >x, diciez andi any rate
payer mxight complain-anti secondly, tient n anc sa interesteti
$ihall lie qualifiedt it cb lecteti for any ward of tho town lui
whieht case it isthececctioit which, is complaincti against on tha
grourid ofdtisqualitcatiot. It is lte clection which is coin-
plaited agaUio$sin the proscrtcase; and as to thejoî-isdiction of
the %viit (0oissue andtheUi authsority of a Jutige to try Usat in a
suinguary mode, it ail depentts ipon the 146 Seci. of 12 Vue. ch.
Si as aitcadesi by 13 anti 14 Vict. ch. 64. The writ nay
issue on Illse compiaini of any relater having an interest as a
Municipal voter, or liavisxg 31n interestas a Candidate. lfa per-
son xvcs o Io lie pr4posati ns a candidate at iwo or more ward
clectiuns, il rsight, 1 suppose, sustainifhciefouendit neessary te
do0 so, a writ agasnst tisa successfol candidates in more wards
than one. A voter musi. vole in the> wart in wvhicb ha resides,
if s-atetl in that ward ; and int case the elctiou is contestedh y
a voter, et must be donc in tht> WVaTd in which the voter bas
the rigbt toor by i is, conipelieti Io vote. It appears Io me
11t intentionec th o Legisliisro is tient wlten thbcelection isant-
tackcti in tic summa-y mode, it shall calylbo donc by the two

classes of persans, viz., candidatts or persons having votes a
thse election wbicb is questionedl.

Thso writ issued,and tilt stateineut ini support of it, would sup-
port at) application on1 the groonti tha'. the> defendanîs arc dis-
quatifieti, indepandent of qttestioinsug te clection n tIse grounti
tient te disqualification is ona existing de di i dieni andti ablo
tu be questiottuti hy any rate payer of Ïbo toivni; but then if the>
ca3a be juat upon it grosînti, il is ont over which a Jotige bas
no jurisietion taorder a writ ta issue or any autitaraty ta try
iii thc susxmary mode provided for in the> aet. 'fie ttvo cases
are distinct, as Ivîew te provisions of utir statute. I ieeeto
bce questioneti, it niay bic donc by a candidate or a votes- who bas
tc rigîltt (o vote at the elctton qrsectoncd,in tiecsîmrttry mode

prOvideti for; but if Utic right to bu-Couneillor ho questioneti
by any otîter titan the two classes mentioneti thon it umust
ho donc> in the ordîasary way pçoeeeding to obtain a writ
of quo itarrano by application to thse point for a Rule for tha-t
pposeoS.

For tîtese roans the writ as against tîtese tierce defendant8
must b3 quashiet, andi wili osis.

;flOnesQox V. TZir NftuSîerî'Âr, COUN'CIL oV YOUK A'ND PrCc, AND
IU:;McLvr'%.L couxeîZçf, or- 0rAuo.

qu«zsl&ùtz bY-?ssws.
rixe statiete doos trot inake itstrictly, inipcraîivc itlion the> court to

quisaslsdocîive titiws;aa sîs clas-wtsera thtt radatij ~t
cd hy the by-law wvaq net suffidcirl deScritc, batt it ripîeareti
tisati iraas cluarily detineti and maikted by fences on eacit sida,
andi liail bzen. trayelieti for eigiî years -Uthy refused to inte rfere.

wilson. Q. 0, obtaineti, last tcrrn, a rule nisi tai showv caut;e
%vliy, a y-laîv (iNo. 8:3) for opening a raad across lots 15, 16,
17, 18. 19, & 20, ithe. ic beoiicesion of Whithy, shoald net
bc quasheti, on thLe grounti that it does ot SL'ffeiently describos
the> licn et rond.

Th> by-law a-was passati on Uie 144hi of August, 1845, by th>
District Cauneil cf tce Hoine District, aitt it enacied Il that a
£ter line of roat, stirvayeti, laid out, and ropotteti by Jnh'ri
5'arquhatson, Esq., a rond survoyoracross lots 15, 10,.17, 18,
10, & 20, in 8th concession of the> towvnship of WVltby, bY
hi> report bcaring date thse Ist day of Augost, 1845, hoe eslah-
lishiet anti contismeti as a publie roati or highvay."

Thea by-latv titi mot s-cicr ta the surveyorls report as baissg>
anitexetit . andi it was not shewn thiat thare a-as or badl
bern a report on tbc samnesheet of pape- iib thse by-Iaiv, or
in any maniter annexeti toit; but on else saute sisett of palier
vhticti containeti the> copy of Uic by-lat- doly certificti by tise

clerk,. as tite fonudffation of ibis application, there a-as a copy
oIra report purportn to beaidresseti, on the 12îlî ofAugusr,
1845, by Joia Fas-quharson, sur-veyor, t0 the> District Couticit
of lte Hiome Ditýtrtrt, in whictt ho recomnitdeti a neîv lino
of roail to bu established, of which t he field. notes, ho saiti,
"are as foiiows, viz., commrencing," &e., aitt dcscrîbing a lno

intended un a b(lte centre lino et tise new roati b>' courses
andi distances.

On te back of tis eopy thse cierk, certifledl thàt il as a
copy of a report purportitîg to hae natie by J. Farqubarson, a
surveyor, being thse report refi>rred (a ini the by-law.-

Hi. diti not state, whter tht> report isouf aas annexeti to
tse by-larv, or wlctiter-lue fouant it amoag tise records anti
papers of bts office.

On thse part of the Council it wvas shearo, in ansa-er to (bis
ie, titat te rondi in question wvas ciaîuîiy tiefincd andi ataret

%vith fences on oclei sida of it; tient it luati bers ostablisheti
anti travelleti by theo public for eigist years, anti connectoti witb
other reas leatiing lItrougis Wlsitby; and thoe bati beors

[LiuA.U.Iy
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statute labour or _irt.iuts of ptiolie :noncy expendici<iit i. andi day of Junc, ind cvery Oversecr i requircd tu accept the sainot
thati k waï of Crcat u ýO tu tire in>'abitatits iii its viciaitY. in lien ufsuelt Statute laber.

Mf . GCuîeron sheweîI causr) tiid citeo il East, '375, nlote Tht, Muincipality iininîd %heir authtlity to Vnas I l'yiîw
a ; ttcgina. v. S,wcn e et ai., il 13. 4". R. û 1. tindolr tho Assessuient Outusolîd.ttun ilct 16 Vie. el). IS2, and

liil)n C cintra, iei MNetolyre v. Municipal Catinril 'bY showv tluat mi the presetit igicreast.d price of labor, liro
of Bl)sa,)Iqlet. IlU. 0. R. 460; Dý-titis v. Iltiahois ~ ua. 7v U. .11iîllts per day is a vcry resa bic and iuw rate, and that
C. a 4-1 Beawn v. Municipal CJouricil of Yorkc, 8 13. 07 I. laborefs cdflfl<' bu ired foiiess.
0~6; -, Q. 11. C4; -, x v. VccLvenen, 23 B. &Al. 339; Rcx v. Rontsso\, C. J. dclivercd thc judgniceut oft ie Court.

Sytnniuns, 4T1. R. 223 ; ItOx v. Slytle, Ca B. 0 210- 1 sec nothing tvhieh beuîrs tipan toi question raiî;eil in tlds
Roî 0o~ . J. declivcrcl Ille judgmcnt of the Court. cSe besides the Saxieii 12 Vt. Ch. 81 Sec. '31- ubscions

rFor ai that appears, this appleant îuay hlvv pkirchased tire zt nl 97 and 16 Vic. on, 182, Sec. '35 and 33, au 1 readivg
!and long rfter the1 roid %va; op-trodi and in lise. w:itis coi hleso Cictînents in conf ection 1 arn of opinion Oint, howevvtr

pl kincil of in tlîis hy lawe is flots~O ilitih ;tr ille-045î as a de- 1O',V a rate two shillings~ and six pence Ynay bu fur a day's labor
f.et; by wbh i îaf ni'i, thw. in pasgoîg iL ile: mUtnicipa1liý nt thePrescrit tinte, (hare 15 no atlthurity gîvrn tu clic Mlunl-
wvere daing nntiittg b'tv,)n tliir noweovs, and we or iîtitlg eipait Cotinciq tu go bayond it tri fixing th terins of ccaninu-

130 wrang. But they have nor madt'their byda.w su conîplete (ati101
in 'elfa3 o gardi-ýit he 1ijctin ofuncrianyand Tite only etTeci ut' Oic latter Siatte li% Ihat i l baves to non.

in uîslf sl u irdaals tio'jeio f ntraut. resident proprietors nlo option as tu caînmutiîîg, but provides

lnu ci ca3e %wo thiffl il. flot lroasonable to hlîoid 1hat a Ithat tboy shall Co uninte by 0:tying at tic rate of îwoa :41illings
Party seî'king lu set kt asîde dîrecîly, by the summary inter- and six poîîeu a dlýy, or suek otller sain as inay have beem de-
vention orthîs court, sh(ufd n n delay as many years a'î lie termined by the Municipal ijouncil aï the ratu of commutation
etîooses, but slîuutd coins wkitn a reasonabie linte. hoere f'or residonts.

vimne Vents or moro have clapsed ; publie expenso lias been in- Noiw the formeri ACI autixtrises flic Municipal Coilils lu
carrei iit iruproving and tualataiing this s-3ar, the intendcd jpass b4-laws " fur empoxv'oring lwt lancifilders in any towni
bolund-î of %vrtich scein to have b2en wcll ma-ked out on the ship 10 eouipoîad fur the S:aiute fabur by thein respetivelv,
grotnd, in-1 te have heen su long acquiescoîl in by thie defend- perfortirible for any timt net exceding al any~ rt-e not excec1-
ants tlatthie ii!g.hi bc giound tb citiîending tbat tlic rond Mag illkings and six pence /or cach da!I's labor.11 Nov;
could 1>2 silpported on tlîe !oouing of a dedication. wbetiicr ibis provisionî extends tu any buti residentG in the

The inztoaveniencc tu the publie inigbt bo very î;eriaous, or township or net, there cai hoe no dollt it ducs einbrpe thion,
allowing a pal ty iliterastod bD lie by for sz ni-ny yoar.s, and and (bat as ho (bii no mnore ilian two s!iièings and six pence
thonr tu chalut as of right Io ha7o the roid al)jtis'sc(, .,hieli cati ho fised undtr that Act as the rate for the day's [abor, and
ho liîd înoqF prcbably beon uiin- imself in commorn with tIe 'hat being" so, the rate of two shillingi and six pence catinot
pubtin, atid upoa whieli, la lte meau lime, a vatuable bridgeC unîler th0c latler Statuto ho exceeded lu respect to non-resi-

May 1iare heen crec-, oîr nihor cailly illpreîvar.. n1t5 ; lac dents, unlcss we coula lîuld ihat tite 3G.±h clause of the saie
Tfho statule malts it hawful for th't court to sect asdu1 a by- Sauecves anihority *0 tite C..Uncmls In im'usc whîatcver rate

law %,rre they soc suffi'iient grannîls, but it dce; not malie Uîcy pîcase, and relioves trom tho restriction coutained in tho
it stricily imuperative'. We thè'rt!forc discliargo this rate but l2th Vie. ci). 81. It tioes tiot appear tu nie Ihai it lues, fier I
nef. wili co4t8;.tnd in t.ikitigUmtis cour.ie %re are îloi determin- tilinkh thi clauseî is tiut tu be lootztdeupon a2 coniferrîrg autho.
ing wlietbor ibis is or i not a legally establislied hi-hrray. rity ut ail in tiis reLspecti only rcters to whai uniy have been0donc ;ri aîîy tnhpîdrhue former Statute, %viilcb k does

Rule dischargled, not, as regards the rate of commutation, protcss tu alter or
__________________________repent.

The wng ici tho 38ilh clausD, or s311Cek, suite Must ho
Tit.T ti. 'r Mru.mctrAar t' Or itr Tovsuar or TonoNTo. 1aon thk, t0 inOîl as bas been argueil, <ny lre sumi at

w~hic1, thc C)aucil May have fixoîl tho ecommUtatîoîî raie for
(Reportecd ly C. Piobiispe, eq., ZBarrLste- rit Laio.) i-esider.t. proprictors. Thiat lhere %woulil oilierwise hoý no limit,

[Q B ihcasTo,11Ve]is an argument nu doubtin Lu vor or tbis construction, thougli
11r 1ine . obichpda rle ast term upan the4 f nul a conclusive one, sitico h Uici.-lagture lias in soins ini.

2fr.Derpae ubiinel araielas brn upn to Mrucpal stances forborne lu lîînit the Power of Uic Munickpalities ln ne-
iiv dof t Tu#nship o! Toronto, îo shotw caise %vby their- igara tu taxation; 1 rucan as tespec;s thie asînurt.

bylwNu. 71, passeil out the 2n(d o! April, 1855, should not WVe arc of opinion titat thc by-liw must b3 quasheïl, with
ho qinailid on the grotîni that the M.%un cîal Council in J>a55 cosîs.
ing il, excecodî their powcrs, and that the by-lsw is thoreture
illegal.

The By-law is tulitteda% by.law 10 alter and amend by-laws REet.k F- EXLS. SwAN V. fluwk-r.
53 andl 62, aud il enacis that su mucb of tiwise by-lawrs passoî 4eIS«s«iCia

rerpectivelv on the M9h et june, 1853, and Ille 811i of May,
185-1 as relaies Iu tie sains te ho paid lu lieu of Saute Libur, This %vas a quo tcarran<o case, tnicd belote 2fr. Jilstic4e
shall bc repealoî. Sec. 2-1112t the P'Ott Credit, snd Huaron- Richarils, îo deterrminc the ri.ht o! ck-Çcndant In hold bis ieat
tarin Street, nuil Strcetsvillc Plank Rusîl Companics shai have as a township councillor, to wbichli h bd becn returned -as
the right in caim lu ternis of thoir chatrters (iu su far as ie duly elected. The leatînedjudge d-itrmtncd that the dûen~d-
Munlicipalty may have acquired any ountrol in or over the sur was cutithed (o retain lts suai, but cuncoiving tint h lindai
saine) ah Ilie rate of tivc shillings for ench day's statute labot 'a disoretion to witbhotd costi', andl thaf. thora woero circuin-
that cacil poison $hall be lable (0 peîform accordîug tu the 1Stances in the casec %Vdich muade if. pluper Io du 80, ho gave
torms of their respective cbiatîors. jjulgmnt lu l'avon ut the dc1cadan, but did flot give hlmn bis

3rd. That ail poisons lhabl.- tu perforru Statute labor, under costs 2aanst lie roelator.
the control ofîbis M'înicipalkty, niaycompound for sucli duties Ulltcel, for tlie defendant, obtaincd a rîîlc i,, in Faster
by payiug the Overteor fcr tbeir division fivo shillings for every (crin, tu amend tie order of -fr. Justice Richards, by giving
day they may bc requircd to work nt any lime beloro tho ist te the defenadant his costs of dofonce. lire contonded, that (he

B3
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relator h 7rlailed, mulst bue ordered ta pay costî, 'und tlint ditiineti ta prosecute flic %vrit with etet, or to pay ta flic op-
there %vas na discret*,omi tu lsdjud«e otiicrvise. posite Party ail micbi cosis as shail bu n&lju<dgtt te lim) agniinsL

On Ibo return o ie rula tins serin, Ecclés sbjewct aue such ruiatur. 'rte %vrit iny bo s~ aiebeforo ally judge
nd aflilarîts vrete ÇiiIed, sheviil bhat thu relator diý,d on tho aý f Iho ëurmcrior courts, or' befru Ille judgo f$utlcttciny

Gil of July last ; tiiat iie, aier th!s tule 12isi hail issuci, aml ho- C014lrt. 'l'lie judgoe if, te Ilproceed in a suzniury mariner, upoti
fore its returi. siaCClilOft and aflswer, wiiloqtt forinaI ïî1oadioge, ta lient and

c'sens sapportel filo ru*,ü, citing 16 Vie. chl. ISI, scc. 21, dutermiic Itc. * * and it shal) andi may lit lawful for ruch
1)oe en deOntIllay V. int,12 U. C.%. 62<; 2 S:Iulld. 101, t. t, judgc, andi lie is litreby requireti, in disposing of every sucli

1taî~s~, . J-Itappar tht mst ithjutges~ ase, to award cotts fur or agaîaist tho rehitor Of delendatit tipanC. J-Itnpparstha nist f tej dg incassch wrto for or againsi filo relwrnîng oaiceor, when hie shalhbefoire thcni ia Chamibers ba~ve acte(lti pan tli, provision re be sa madie a party ta siich proccedgtigs as aforeszaiti, as ta such
spectinfg casts ini UIl staItit as if it were discret îoîarV ICI flic j<doshall scm jtist,-Ihus folUowing Ille Neords ot 13 and 14

fill~î i exei vo ihhbolding costs train fil- sticcessfi pay Vtc. cl). "i. 'rhere is precisely a, sisoilar provisa nas to dis-
'Th*s baing se, %ve shai flot rtver6so this order, ondtr the î c arne plicing, limier tho e f~rusacs lic poier of'
cuimsiane-S aof tho, relator, against whani we are desirete (O iving or vitlitholding costs in file discîction of the jotige;
give costs, bcbg na lo>nger Jivinz. Upon rterence ta the aild abîlllzar provisai as te plitier beiîîg alueed to inteiveBO
jîîdgcs or' bath courts, %ve tind ilai a m-ijority af tltem p!.1Cc in ca or aidisclaitier,
tile sallie Construction upaîlt hu ekluse in question n1s ras Itaenthcnal astsyryom m htajig

phietiby fî- Jùtzc Rzhai~lS tbo la ' tequirtil, in disposing of e-very socli case, ta ,iwatd
DitipSî-, J.-The first statitte ait the subject (l12 Ysc. el). si, cosis frr or against the relater or defenidant, rir for or n_-xainst

scc, !4G) provideti, wiîhti rcferenee (o10 aled.,judication of thct'e flic returiîing ofleer %wlen ho is matie a Ipariy," obeys zhat re-
elections, that, the Cases 6hoult ie decitiet an a %writ aof ýuîn.quslnanir6lCe tntoofb1-iauraîob
talne in the nature afra quo irarranto, by tile jutige of' the fie M-ods Ilas (0 st(7î jgtdge shall see)n .jist" comlplete the0
Court of Qucon's Bencb, uipon statemcîît anti answer, anti 1 cntente coniiaining the lequisition, hyelier aiiitiig, in lits

withoîît formai plcadin,-4, Il and thattlle judge glallaepozcr d115 a51of tilt case in izy allydîing abtosts, or by adjtsdg-
ta tienr andi tetermino the vahzdity af suait clectioti. aidt tO ing that hO %vill nat gitr cilîsts ta or agaliSt any of' ttic parties
alvard cats agntnst the veistor çr defendant cil such writ, helbre 1dmii an file wri.

as le s7«U demjîsL"Confiniuig attention for the moment ta this fast net, anti ho-
This %vas amended by 13 and 14 V'îc. ch. 6.1, Schced. jA, ?_. ing calied upon ta canstrue if, sa as if~ possible to give effeat Ca

23, wlîich, %vith regard ta costs, cuntaitis the follawilig prois- ,_vry word af the enactînent, 1 îlîiîk flic %rorde Ilas ta sucb
ion: IlAndi it simall andi nay be lawful for suci.judge, «zîîl lie is jud.ge '-hall secia just," talzen in connectian %vîth %eltat goes
ïIerelby requirej, in thue i=oîn of crery Mîec1 ciise, to awrard befrr, Miglît bo lieu ta gis-e Ilie jutige a iliscretion, nat ta
eosts for or nagainst the raor dei'-îndaîî)t upon sucbi wxrit, thhotd cosis aitogetheî-«, but ta matad theim Ia or against

orfr raais hortrnn llcr we o hHho5 oinc, anti not ail, of' th~e parties brought beiaorc huani; as if the
inide a Party ta sucli proceedings as aforesaiti, as ka $1zcljue'z relatur, tihe doicodant atîd Ihle metumnivig eflcer wcre before
eYhall erjs. The-e is a prom'iïa, Il flint no costs silail ho 1 itudgadfi elfo ald tenvrlo ot eai-
asvardcd against any persan against whom any sueli %rit ai Ille aniti bo rohr thlehundf costs o'ledfn at, or o
sommons in the natureof ai 911 i carra,îto shalh but bruuglit, the r P:mn aicor, or floniboth ; Chus tho duret:Uon ta awald
%vil shall, withîa one wek aftcr being served with sucli %writ," cests woid bc: ohoyeti, andti ie discietion in regnrd ta thiein
disclail the affer in the-mode point.di oit, Ilunters ht shali would buexeiciseti Against this consiroctîii, lasvever, if
have been proveila 10hIb satisfaction of Snell court orjutige mifflit n'el ho answered illi Ilie wortis Il s ho shaHl îein
that sueb persan hati been a consenting patty Ia being put in jose" are ta bo round at tilt end aof the 146th section of 12
nomination as candidate for such electian, in svl)ich latter case Vie. eh,. SI, in refemonce ta the judgcs, lion Ca awaril caste,
stidh cesti $71011 bc in th~e discretion aof sueh court or judIgO ;' antiflhn in tiat statuto fia provision is confaineti for mâking
anti tlîer is a further proviso cnaN'ing an intervention and do- file returoing officer a parly ta tho proeedin, or for Lis-
fence ta ho nmade, nattwhhstandine sîieb declaimier, eiier by dlaimer and intervention hy other patiles lîavitig an illierest.
flic municipal corporation, or a mnuoicipal voler-, iii every tvlicb jduliting hbo rail force of' (bis consîderation, ht must aisa bc
case sncb intorvening party shall bc liab!o andtiiiiidieti ta as rmembhered, fliat iii tiîis net iC is ptovîticdti fat the jrîdge

any tiîc paty C Sue prceedng.-1 shali haro pGwor, atia hic i lîoeby rcquireti ta proced lin a
'te lS3rd section ai î2 Vit. ch. 8i gives authori:y- ta the usurrmary mnanner, &c. &c., andi ta award casts against the re-

Court ai Queen's Bicci, hy truies ta sîttho i'os of %rits, Inter haor defentiant upan suehi writ w;S lie rhail deem just;"
ta regulate the pmactice respecting the stmin!X out anti exceutian wlîile tho hUter net, as n'el as that ai 13 & 14 Vie., collct
uf su -.h irrite, the punisbrücnt ot thase guilty aof caatempt la fliat tho jutige I is, hereby required ta pracecd in a -ummary
disobeying thie samc, andi gcnerally for the regolation oi the nianner," &.-., and ia thie latter part" Il lit if shail andi may ho
practico, as wvell nt Chamibers as iii Banc, in hearing andi doter- lawful for such judge Ilandi lie is licrcby requiredl ine dùsposimîg
Mining the validity ai' such elcetians, ant ei allowanee ah of eruycaec ta an'amd costs, &e., Ils ta such.ju<ge shail seem

oasis thecupan. '£ho pawer ia extendeti hy 13 anti 14 Vic. ijuuut." The repetitian ai the phiase "lanti ho isblereby re-
eh. el1, ta the jutiges of' tlîe tire Superior Courts of Common 1quircd" may bo <leemed intentionai, and designeti Io yemo-ve
tan' ut Toroi,lo, or uIl munjorihy eft hem. Jany tiaubi whieh the use ai'flic words"I shail seen jîîst" night

Tho 16 Vie. ch. I81, sec. 1 repenti; (lic 146th sc, aof 12 VîcI -- ive lise ta; viffle on the otlier bandi seune discrelion msust
ch. 81, anti ifs aniendînents as imadehby 13«and 14 Vie. ch. 6.1. lho presonmeulto bheconferredon the jutige by Ibis phrase, andi
Thtis Act n'as passe'i on the 14th of Julie, 1853, andi came it may bo stiongly urgetiflint, n'batever that discretion mnay
inta farce an tlia ist ai Jîîly, 1853. Section 27 af Ibis latter holi, it must ho the saine undter the Birst anti Ibo fast act.
net autharises the issue aof the writ aof somnmons in Io nature 1But it doos net appear ta me that the only construction af
ofa qui rearramto out ofeitier of theSuperior Courts orCoi- mv)îich the firat aet is susceptible is shiat aof giving Ibo
moan Latw at Toronto, on an order ai' sucb court iii teri- ft, 1judge a disemetion %vhether ccsbs shall or sball flot tollon'
or on the flatof ajudge ai either such courts, or aof flic judge ci the decisian. The 353rid section ai' the rame set has given
thie county court having jurisdietion aver the municipality extensive power ta (ho court, ta bc exrcised by rutes matie
within wbich sucb eleetian bas talten place, in vacation. llie ia terni, lime, regartiing the practice ta bc followee in de-
relatar must enter into a recagnizanco wîth two suretie8, coni ermining the vehdity ai such municipal clections, r.nd, the



allemace of costa thereon ; andi unlit smcb rmies wete malle .At the Commnencemnt bt' 1 liel volumle, it ap.
the quanumo of costs go bc given for tlie necessary procedt-
ingi in 1h.> trial orf Such eleuioos wouIti be unsettliul, uinless peaV3' lleecssary to give a briet'gelleral idea of what

1 ha legfiJ-ature gav'e an interantilate potver go the> jutige bc, WC have. becit d0jjno. <Ilrill, the 1zis year hli fillfil-
foro lilora any c'Ise was brougIt ; andi tho Powor aaard Z 1

costs at>tutOst thc relator or deîendant .s 3 t o Sbil ment or the Promises made in the fiit 111nûj1er of
deein juit, aaa.ght bo catisidered as a power go fix whlat thlis JouIrnaql .amif that parties, whose naines arc not
aanount of cosis stiould be awrarded outil the court settcd tt
by rade. The stattute inty lie re.ed ilitis, "wl)iclijaadge> shall -yc Onom sabscrîption 1îst,maýybc tbletojtl(iefromn

jîavu. Power, upon pro(by awivit ofsnýtelipersonai or other wll-'t 1las a1PPellyed What iliry bc ex~peeted 0i thie
serv'ice andi lie fi hereby rcquireti, go procec in ia summarv pr-esent volumlle.
malatei upon siatoanent andi aliswr, and vrillout format pienat
imp!, to ficar nd docriniaîc ilievaidivy of such clection, andi Tefrtt ne nth ulcto t a
1 ward costs n gairst klit relazor or deftaidant upoa t ich writ, h oeitr01te lblIito a

tu s(i c., ir. rsncb nanner as) lie shall decmjust." Vie judge Peliodica in lu UPperl Canada, Zld(tpted to in.1ny ind
lu requireto descrinine the vAllditv of tbe electt>ni aati tO v'aried intcests, 'l' eid for the information of

amardl cosas go one party or go te ithoer, in seh aniaer as lie
shatt eisen just. W1laatever poivea thae jutige has in relèrence ail], wc have dlotbtleszs hitherto nleeded indulgence in
to cos<i, w<atether it bc as to giving or twithholding theuai, or olir prgesOver an inlibeaten path ; with Idclition-
as tu thoe _umunt only, il is cleajrly lin etibter caso suboidartate
ta the authority of the> cDnai, as given in the 15U3d i,îection; andi ai1( exrin dOltia1, as well as more experience
lu this particular, the words aisot boîng "the allo2cance of on our parts, WC hope froîn tilis timje to 11111e tlle
costs", it taUgla. ba conwtnded tnucbinr ItITOiarIY ihat tRi îrcdaîevrt orîe
g-ive authîority to owitbhatd tiaca, than thte phrase use1 in rte 1MLZW ?« 10- ta ve acceptable o11,re
siattiîf cao be satt o do, for by il. the> jutige is Il'reqoiroti, lit sent siibscribers and better deserving- of ges i p-
disposîog of every such a- case, to award cosis for or apainst 'r ee ,iesadsutr fDvso od
&C;., as Co such joulge li~ semas"sctvag hifAk, that port- . er-e fies«n sltY fDvzinCut
liaj. s inuelh reqîred to nward costs% as hoe is to dleterauane tO :11itepaec of thiis numiiber foi- an onitiine view of'

the ~(T uardî NfUc licitai-at has appeared wvitlî speciai reference to thecir
(Toon olies.)initerests alid ilnforniation ; anîd as it is crronleolisly

T READERS ANYD CORRESPOŽNDENÎTS. spoe htteo~etfle.«Juw nbae
~n cUL~tt.i~aôbt ddtte"ttlo offly tige doigs of Div-ision Couirts, Ivre mlust talze

"'flic Editors of tige Lnv J'olrn.tl," the Iib2rty oi, eors-ectilig that eri-or by rcýferiugic te
B3arrite, 13. C. ou ls b-ielstya- *WtîrCpttot Cl

Remntatfn«3 and 1-ette3 0- bit,,tncst aatteraat be aaidrwrta rproaitbao Ou iefbthhs er.w hlOpc otelca
Tihe Prîbjislievu of the Law Joura;îl." dnnsiainofh runiTas ntiLrvn

Barrie, 13. 0. w 'en'rae- wlsNtscnann
Wh,ttver 1> IrateladCd for publicatln kwt-t b>a attcti nimc nanl 1>, W 1vprescente(du o edrswt

atljtcoio g writec, nt fccur ilualic.1tin, bu a-3 gos tie 01 h i the pritîciples ùîvoh-edj i. a iwiiîuîbr of lae rii

publia tion or te atttbcc for elîji te 3 r "y< s u n n r ires ic o oficti d b y li J i saes liasEb end

Mth Upa>er Cla'>'cia Lraa -ro.trlt.a Il littt.b<î e~ta~ '>1fn ? 2<~ a«~. lt~reta> ac ô j~h cyc,.-tjttI rme ai:>:uniS xaîsne atleîgt Inl tilis last wci-k, a11 important
ei:xa>, Oc>if CiiArgeS for ùîS it is to justices of, lic 3?eaee hli conlsequeniceof the

,&DVErTISUNIE.TS. 1 stattitoryaltcràtioiis lata±iy îîvtde in their altesv-
cIrtitfor oneC Y?,r.tot C>e.emat; cotr Imtes-------------....... £1.

< Ioalrp>t...t........ .. ...... t 1 rax ttefie fJr 'oteec
liait colutluai, (40 11reea'r 15u t .. ... uv-- ------- «"01 -czly bn r e cd- gcneice ofnînîstesta of tjiciael-c

Eztt t outt(OIaep> a.... ...... ...... Q 0 .

Ad>tCi3ôttIt reAch the Off ice r1a t>2h of êceath. niatters greneralv axîtecedent to tlhfrnton.-î
Tia' ,' t:P .,: <> t J.taLj at~h. z1m Bat> 4 .trtjl<rt>d QÈ:C infoyinatien or coxuplaint, its forni and reqizisÎtes, and

Dunlo-.-:Icct. ----- , vhell, l10oV and befcs-e w-heOi laid-are exanmined in
T II E L~A W J 0 U 1't N A i. detail ise the mode cf colmplellillg the appearance

of parties and the propes- choice of process to be uSed
JAJVUiIJl Y) 1856. -the siuions, ils requisities, -whlen preferabie te

other process and how and -heui te be served, &C.
SIt is speeially r-ecilustedl that Coî-respondents c:further, the bearing) cf the ate aets ar-e catrcfilly

and Contributors w-ll bcs partieullar to ailesstheir ilotedam everj iportant position suistained by re-
Commnunications tlii.- "The Editors of the JLaw ièrence to authot-ities and acljtidgecd cases-ami thse
Journal, arc- w-bei- e i atter is illailed in woa-k wiil1 be continlied ini the pii-eselit volinne. The
To mo a. o it îmsy bc added thlls, " Thoe fo)*t LatwofCoroniers; las aise becii treated of at length -viz
£ditor of the Lzw Jou>rna1L EFý Thse office of' Coronlers-thieir appointment, their

lgao.] LAW JOURNAL.



powers and dutkls iii relation to Inquests ; tli,,!,întercsts-%vill eve* find advocatcs inu us. *NVe tîulstto
judicial dutics gocal-snnnn jîyca g kena~ the .Lazi Journal more deserving of' tlîeir
iiigjuriy-,Viowing flic body-the anthority t ex-* flvor, and wc llatulrally look bo theim for a, liberal
amine witnezsss-the mode of conduictihî au Iii.!Siip)POI'
qucst-tlîe adjourninlent thiercof-p-occediings aftcr, Our -viows and1 tendoncies on1 goueral. subjeets arc
the adijoitirinmet-thie for-in of inquisition-incuding, sufficiently iînfolded in the 1Law Jo?1rn;al: we do
a great varicty of forins suitcd to cvcry state of t!jc; flot; wish for alterations in fil ho ]La, nierely fo- flic
proceedings, and mnauy varie(l circumnstances as to thc sakec of a chaîwe, : ie (Io not belong-- to flic school of
mode or deafli. sclfish and presuntiiptuiots iniiovatois; but flic inmprove-

witlî respect 1:oMfulicipal nLai, inore tha ox'dinar Iment Of the Law " bY cautious, g11duta], aîî (ermn-
attention was givcn Io flic subjeet, witli flic objleet of uient reibrin, for flic love of excellence, 1- %v would
preseiitiuig fuil and aiccurato information to Ille 111 eýarnestly desire.
nierons aiff imiportant; -Municipal bodies, Coinicliuen IW'c cannot; conlulde -%ithlîout expressing o...r
aind othiers-,, hich it affectedl. Owing tothekicndncss ianlcs to thosc geiitlcini,wh-lo liave iiiterested th uin-
of 3fr. Robinson, flic Reporter of flic Court of Queon's' selves for this Publication, by extending its circula-
Bellc]) ive ]lave licou ablo to ]ay before Our readors2, flon 11nd eonltibnitilng to i.spgsw soicit a con)-
in advance of the rezular Reports, a iiiiinher ot cases Itinuance of flicir support. Our advertilzing cohumus
reported i full on the LIw, as to the legal îty (~c3. ) iH show thiat we arc dis osed to expiend
of Elecf ions and 13ye-Laws, tlie diffes respomi- liberally lu prooiring siltablo troatiscs aud eo-ssys;
sibihities, and powcrs of Munlicipal Corporations :and and shlould Our expcetationis of' mcireiscd circulation
it is dite to that gentlemen f0 state tliat lie lias bc snstaincd, wc- %vil], instead of thiroo hundred pouinds
gra,,tiitouisly given to uis, for the early infor- now offlerd, lceablcd Io tender six hundred
mlation of flic public, ail the decided cases iii Our poutuds bcf'ore flic year is ovor, for likze inatter for
Courts reported. iI flic Qteu's ]3encli and Conmon the benefit of Our reuaders. Ive would. lnaze tlic
Pleas Reports froni tue 12 Vie: e. 1S-the Act fornu- .Law Journal not inerely a permanent publication,
ingf thic folundation of Our present Municipal Law-to but would fliu eiai-ge and render it equal 10 cny
ti e presont tinte, lias licou digcsted unider two siinilar periodical elseNwhie; belicviiug tliat ihierc
divîsîonis-tlîe first embracing- the decîsions as t0 is sufficient available talent in lpper Canada, to
1Elections-thc second as to Dy-JLaws; anid bot h arc enable ils 10 accomnplish f lîs end. A li'rge edition
brouiglt âOawn Io thec latoest cases: it is hopeci tiat of this nunibei' has becoustruck o1f': 1't' send copies to
they inay forîn somo guide to £Municipal Corporations: those to Nwlonu there is reason to believe tlieworlz -viil
i their deliberations. j e acceptable and useful, and 10 those wl.csc support

elerlis 01, Ille j>e.~w 'iv onld on broader grotinds lan.I euedClers o fli l'ace, ,_jlerifý andj othier local Ifolsd
oficers, will have fonndf iii our pages inatters iu-:th aywilb pleasoed 10 return flic copy sent,
teresting to thein di.scnsscdI, as %velh as cases and n an1 open covri ilarlced wvith ]lis nIInueand( address-
formnation respecting thecir duities-iior -%ill prac- wvc ývill assum iatto'wod o rmpl e
titionlers fmnd thatwe bave failcd iii alhottfing to îhleml turif thc numnler ared(es irous of'becoing suliscribers
a fair shiare of inatter. and Nvill accordin-hy enter tleir naines ou our

li addition 10 the subjects ,nid cases already ssc'tonlist.
red to, we give notes of about fiffy Clianccry aid

bo our lassrigin sonue mcasniretohoeepticpraici Ili tIme February nunuber of last year, we asserted
tif loners .poed in tile law as it is, licsides (1ecisivnýs t1iat the nianagnent of the Criimnùîat buisiness of
of Our Çouuitv Judgcs 01n many iliportant; points. In. thc Courits ot' Qutarter Sessions sliould bic slmecially
other particulars it will bave leico noticcd Iiat; t]îeir iitruscd( bo a, qualitied and rcsponisible agenlt ini
interests have beemu attendcd t;ù, and tliei' honorable order 1o time due administrat ionî of Justice-and tlie
and responsible -position enlarged upon. Tlmeir just more efficient restraint and punisliment of crime.
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Mforcover, that by Eltxch an in)stituition, the criîinial *ako of' getting costs, froin inûtives of. evengze, or fur tire pur-
business of the Courts ofilssize wvotld bc )lalced Oit pose of préju;dicing a w~ilness in a case at Yisi Pritis, tige ait

evite îesulitig fi otn the %vaitof ares ponsible pcrson to mangage
a bctter ad mlore ,colnondeacl footingÎ. crùiinal proscoulions.

On tliab occasion ive endeavored to showv tiiit a This~ refers chlielly to thle cvils rcsultilig 111om1 the
Crowni Çountsel or Connty Attorney, to conclut the wishi on the part of Attorneys to put mnoiies in
criiiinal business, wvas mlore nccessary at the Ses- thleir pockets, a.dwoX o apyi po
sions titan1 at tho sie-t110 the pactice Of i-' C i. it ý i respbects puiblie nIonies: for private Ipro-

Iowin cmpaiiattsteshae ndmaagePî~CîîscnLoi.s pay the Colinsel they ellploy. Yet thio
t'ons as they tholnglt fit, thuls iu clYcet acaling %vith %itttt of ani atnthorÎsed *Minlister of Justice, paid by

an flene s L'whll c aPliaentr ietu the Pullic, is a no Iess evil. -Motives of rev-enge, or
Oily tlic 1artY iiijitreC, .led to a'bortive ProSectItiOlis a desire to shicld ci iune by a "' lenicut presecuitioin"
-aive imipulity to crtl-\a n aliolialy in the are every whiceo couîcoînlitants Of humnan passion aîsd
adinistration cf the Crhiinalii La\-, and irrecoen- NveaIzuess. *ewol eebgpriso erp
cilable with justice iaud s01111( policy. %viat i-e on anlother Occasion advanceed. lst, on

*Wve recur ain te titis suibjQct, dlesirnîg-o e iv ant of a public servant te iliaiagp- criiitiial
bring Leibre Our readers, the vie\vs (if othiers wlio buies&eoudly, ou flic coudutet of' prosecttous
have conisidered te stIbjeet, andivwe wouild asic thtose being entrttstcd Lu privltte ]tfin-i5.
,vhîo feel an initerest in te aditisirationl of'j ;SticC, Att offYtice is commited, and public justice-the safety of
to read whaIjt wve forînerly said. Our observations, the conitnunity-Cemnndi% that tige ol1'ender shoý, Id bo procedt-
and suggestions tien tiade, nirIy a yeaî- ago, il-ve 1 cd aeainst andi punisheti; but the party injureut reaýoiis drus:

been since, as iL wvere, reiterated; and the fIhet tllat1 -"T have ihe prosecution properly conductadl at clic Ses-
otlir inndsbrotcrit tobea npo. te stbjct, ]avesions, 1 %yill bie cotupeileti te eniplov Counset andi pay hlmi out

other ~ ~ Z fnsbogitt eru or tes ureet - ut nîy owii voczeL; andi ti3 too in addition to uty personal
arrived at the saine conclusionrifis0~p)t expeîîscs, less of time, &c., in aliendting thc Court. It mnay

tien.bc zny duty to fend my aid in prnshing a cririnial act, but it

Iii Englaîid, prosecuitions a11e ilot iu genleral wil'h botter fur nme to put up vigil the iiejury donc- chan sub-
inanageil by 1Public Agents. The practice, ive bc- jeCt nysif te thte ant-oyatice of a cross-exatiinatton t>y de-

g ZDfcndant's Counsel, and bc at sucli trouble and expeiîse-:lie
lieve, te be otlierwvise in Scotland and lrelaiîd ; butL public ore as mucit iîîtercstial in the prosecuitien s I ain: tho
withi few exceptions, te proseeuitinlg )ar'ty is aliOwcd counîy ,vill bc tire gainer, I rannot be." 'l'it mnatter is then
te select biis owni attorney and ceuinsel, w-lio are cu- aliawvet to drop. Lyen whoe ivilling to engaý,ge Coursel,
titied te payllnent for thecir servîce3 ont eof plublie patties are net agways uble le do so-andiyet tite iav; proft!sse4

i-nonies. 'hspacielogbjtdtbsittery shed ilia protection over ai]. Citninals arc chus ailowcd (o
beei vgornsl nsnild:pubie ttetio ~vsescape, andi eniba!lecd by iimpuiîy te per:,evere in crime.

ID ~BLu sernetimes the corriatnant %vill retain Counsel : %vly
arouis2d, aîîd the stîbjeet caille befere PIrliarIn-en&. sitoul ith do su?7 il is not a procecdin- te give suti,,Factîon te
.CA Select Coininittee on Public Prosecuters" Îdnîi, but te vindîcate public justice? oll lins but expeinse anti
niade a report containing the evidenco. talzeiî before truuble-tite fruits ofthe ronwict:on. wimen flice criuginzd lias anjy
thIenlýi, wiclh w-as puiblishied iu a book eof soîne Sixý properly, go tu the couniy or te cron With Coutisel su le-

lndred pages-we believe ini '.ux oeniber hast. lit tained, tl.e malter is net bettered holi is disposeti to ideiiify
flicci iellc by11r. A. Comiptoît, (thie Treastirer liimself %vtlt the coxaplainant, andi tD look, on bis client as the

Utc ' ienc b ~prosecutor, tnstead, cf considering himiself acting for tito
by ihomi te Costs eof Proscutien, are paid iii Livcr- crown. \Vii lie net bu nioret tel hndie the case just as lie
pool) the evils of the presenit systenm eof vnngîî ould an action of trcspass, giving an exaggcraled view to the
l)roscctttiouts are thus described :-jury, andi csing ali bis ability to secure a conviction againse,

1 thtnk chat the scrambling for prosecutions te gel them eut the accused-im ivltose f.tvor the bencevcIent principle of the

of the handiset CetaÇ who, are boutai ove. te prosecute; jEnglisi Law litns madie ail exception, and commnandis the very
the mnultiplication of indiettuients againnt the sane prmsoncr or JutIdO-to bc bis COutts-ei. Any one familiar with Lire proceeti-
pri:orgere, whorp therc is no ch2nce of any evidenco being, ings at Qttorter Sessions must have beemi siruck wtth tie con-
efftred it thobe adiional indictmients, for lt(.- sakieofa costs; îrast buLwieun a Coutisel commtiss:ionedl by, anti acting for tho
te presctthttg o! itîdicrnents te the Grand Jury, %vithouî a Croira at lte Assixes: andi the Barrister emaployed by tlme coin-

previous onquiry beore n Magistrate, andi eçen in cases that plainant ut the Session; the former an o1cer of tc Crown
have been er.aminedl anti dis-iied tiy a Nla-~tne.e tIte who leels that bis duîy is not te fi2lit for a conviction, but te



lay tliu fuets; and the Lam' bearing uplon the mnatter cilmlty and Attorney or publie prosccutur for the %vlîole County or divi-
deliberautely bcl'ure the Court and Jury-bis ainît is to brinsg Sion of a Caunty.
under reviaw ail that tonds to throw liglit upen the charge, 1The dutics of' the Crown At' orney might nt the commence-
lus only %vish is tbat the 6upreniev of the Law% miy net bc ment ho railier dificuit to derine, as such officer weould bavo to
del'cated f1'om t oniisýion of prop2r evidenco, or througli any combine and exerciso gruat caution, skill, vigilance, forbear-
inaccuracy in te procceJing;4: whether cxatniningc mitiesses lance, promptitude aud cletermination, gent linotwcdce of
or addrcs3singý te Court or Jury ho feels his posilioii; and humnan nature aud au aptitude fur business.
being s 'iccially appointed to aid the administration oI'j tice, jIt wvould be his duity to inv'estigato ail criminat cases for
lie is frec front that Lias which lie might nlot ha able to divet 1trial, to sc that prosecutions nt Assizes and Sessions did not
hinisell' of, (lic paid advocatc of the 1)arty direcily aggricred. lalfe lthigpoel edcet netk n
Hlum is it wvith the lattcr? Daes ho not identify hituseif wîtîu 1 atch over the conduot of a case, but not unuceessarily te ini-
his Client, and wvhile professedlly acting fir the Ccomn, dues terfièro with private individuals %vite wvisl te prosecute, but
hie flot in reality bring aIl the tact and ahility hoe is master cl ncvcribeless te pos iess the nocessaiy power se te do, and

generally te attend te ail crioeinal busiuess: aise, te t ako Upte adrocate bis eniployer's V.Cws ? and conduot any presccution, either in criminal courts or iii
Ilear In Amnericain whvo saw and studieci the Eng- petty sessiuns, wvhen required te do rzo, or of his owil autherity

lisli systein of tials at flic Crinihual Courts Iupon special occasion ; and when the case is or sueS a r.ature
as te requiro the interférence of the Ctowvn ollicer: and iL is in

There is ne public prosecuter; tho complainant ia bound tuis; respect that ail the caution andjudgmcnt of such an officer
over te presecute the charge, and the witnesscs te testil'y. The would harove o bce\ercised: l'or iL is ieL every case in which
cezeplainant selects the Attorney far prosecution, and the f'or the reason that there is no apparent prosecutor, lie is t') bc
Atiurney soects the Barris:cr. This practice is obvionsly calledl upon: for ii'such was thecase, hie niight bc continually
openi Ie great abuse. It nay make the prosecution toe lax or rur.ning about te every part of ltis county on some unimport-
tue severe accerding te the disposition of' the prosecutor or of ant nmatters, whiclî mi-ht othervwise have boum deait wvith.
the Attorney ho empicys. The appointinent of' oflleers ana- Fle must necessarily have great latitude allowed te him f'or the
legous te our District Attorneys, and mhe French procureurs exercise of his diseretion in such cases.
duct roi lias been reenîly andl strongly urged, but it oncoutn- The Creorn Attorney must uinde~rstand thorou-bly bis posi-
tors a vigornus opposition frem the yeun- Barristers, te whom tien, that ho is flot te act as mocre prosecutor fur theu Crown,
the stagigcrirninal business oftcn affords the first, and fer but that hoe must aise soc that justice is donc tewards the ac-
ycars the ùnly opportunity of making their appearance on the cused; anid %viiist prolecting tho public, must stand as it
forensir' stage. It sceins te me clear, heweover, on prineiple, çere, a mediator betwa2en the accuser and the acetused, and sc
Lliat the criuninal funetioiis of tlie Governtnent sliould nvrbtstrict justice is donc to cither party.
ho intrusted te privatp hands-that, as on clc one band, th The Public Presecutor or Crown Attorney niust net ho a
swvo.d ofiusticeushou1d nover ho %'vhetted hy piivate rancor, so public informer. le %vill, for his own sake, and the sarcty of
(in the other, it shotiîd never ho blunted by priv:îLe indîfference idvdas eur eti odtost ccmle vd
or 13ersonal flivor. Sncb are the objections wrhich struck, nie, Prerieus te his services beingr called ioto action: in some cases

and uruk meferiblyon ic peset Emglih sytcm r comrplamnL i %vriting by'a party: in others, a request iii
times of publie excitemnt, whoin party Spirit rait high, or %vriting l'rom a Justice. Again, a simiilar rcqucst from a pub-

were~tlIwhn, s s f:quutl hapon i au ag, cas lic board or authority, but ir ail cases the Crovn Attorney
rivalrics and social aniviosities are stirred up, I shid i( thinký mut have ample power te act upon huis own responsibility,
the Englisli systemt miglut lcad te frequent injustice: but 1 witli such format rci;uisicion, iii cases whercin lie considers

'a may cases ried of --Il grades, front petty larcenies up te that 'isofice ouglit te bc e.,cied
capital félonieq, and they moe ail net only wcll but f'airly rhe Croit-n Attorney te bo ippointcd by the Crown, te ho
tried, humanly tried, caref'olly tried. The Judges wer, subject te tho control of the Home Secretary, whe is te have
patient, attentive in the Iast degree; the summing-up was pewcer te mnake regptations foucluing the office.
full, laboriouq, andjust, in the strongest sense of' tho words; In cxarniiiining- the adaptabiiity of sucu a scheme
8and, slu reace.u arsc ui 'p ute Src nZ as titis, it rnust bc borne in immid that flic offices of

stantsurrillacc. ttornecy and Counlsel are not in the sanie person as
li the report before i'eferre(i to, appeai's sointe it is Nvth us. Anîd il; would be more easy to effeet

v'eiy intem'esting evidence by M~r. 'W. Foote, et thie dcs'ted alteration ber-c as the Counity Ci'owNv
S:dowhosubmnlittcd td the Comîniiittec a selleine Fresecutot' would be able to dischat'ge tlic dut les

!'or- tie condtîct etf pî'osecutions freont w'hich w'e iake bothl ol'.Attorlney and Colinsel. The pî'inciple cmn-
the cxtracts follo%'ingt, Viz. :bodicd in Mr-. Footc-'s sehemine is the saine in sub-

ne'ry _vut or in suvis County or place, as may be stance as t1iat advecated by us a yeau-ao 'îc
deemod expedient. nppDint a cempetont persois to bo Crowtn was qllortly thiib: that int oecry Cotinty or union of
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Comnties, a Barrister should bc appointed by th c are fewv as coînpared witli fl:ose iiv hiclî Coulisdl
Governinent or flic Attorney Getîcral to, conduct are retained by prisoners ou the dlefiiezc. So ihiat
thc criinaiil business wvitlî a smnail sahu;y, iii flic flic apIpointmcnt of' a Local Crown prosecutor. %vOIIld
nature of a1 retainelr froili filec Crown, and certain not prejudice the B3ar. But if it did, what thien?
fées attaelied tc tlie ollice. lus duties f0 act for flic Is not flic dute adminisktrat ion of Justice a mnalter of
Crowul at flic Courts of Quarter Sessions, to, receive piainotiit imp)ortance, and are flot Jin01io consider-
friom thc NIagistrates and Coroners tlic IlCrinminal af ions to give way bcfrcr it3-
paperIS," to examine into the charaeter aiid sUfl- The tenor of flic evidence talzen before tlic Coin-
ciency of fli c eidence, to secure flic ieedfiul docul- itecas alplied io tins as thecy are in Ul'p
moents for proof, and thc- attendanc Of nlecessarY, Caizada, is whiolly in favor of flic Institution, ind
wvitincsses; iu a word to get up fil c% eidence and to, we reiferafe thiat Local Crowni prosecuitors are an
arrng aIl t-ig csay foi- the Trial. To at- absointe nccessity in our Inferior Tr*ibunaiils-thait
tend also at filec Assizes and assist flic Attorney or, Criinial procccdings in these Courts cannot bo
Solicitor Gencral or Queeu's Couinsel, and i tlie conducted %vitli duc regard to ftic publie interests
absence of sucli an oficer to conuiit the business on the olle hiand, and what is due to, flic accuiscd on
lîlmnscif. Furthcr, to, assist Magistratcs wlien ad- tlic ofler, wluile proscutiomis are lcft to talze care
visable, in their preliminar3' inve stigationls Of serious of thlemselvcs (unless indeed tlic Tnd-O assumnes die
felonies and otiier important cases. To sec to flic atinalous position of Judge and Crowiî prosecutor)
enforiceiieuit of forfeitcd rccogniizaiices, f0, appear mnore especially witlî Counisel on flic defeiece-timaIt
for tlic Crowii ou applications to bail prisoflers, anid coipclling parties to pay for coîiducting a trial for
to ]lave charge of prosectifions conucted with tlie a public fne isno ecolneilable %with tlie spirit
revenues or publie doinain. of Justice, anîd attention to individual riglits, and

If app)ears tliat flic evidence before, flic Coin- leads f0 niliins to prscieor' f0piv

xnlittc discloses a dliferemic3 of opinion as tof0ltc compromise iii def'Ieat of Justice: and wve appeal te
proprîcfy o? publie prosecufors in England, tiiotigh ceey onle conversant withi flic practice of fthe
detèects ia flic present systein are not denicd. The ICourts la proot' of our assertionîs.
reasons urgcd agin the seliei rne, fliat if ol
practically destroy tlic Crimninal Court Bar-" I amn X£W TRIAL El; TI.E DIVISIO.Nr COURTS: LITE ENGLIX5U

jealous, I coîifess (says the R~ecordcr of London) of CAs l
the inroad it would niakze tîpon tlic honorable coin- 0f lafe ve*y few cases have been decided on flic
patition of flic Bari." Thiat flic Crimnal Courts Englisli Counfy Courts Act. 3lussop vs. G. T. R~ail-
would b-. attcnded Sîly by flic Publie Prosecutor %vay Co. (tile R~eport of %, 1ieh appears in anotlier
and one or two defenders of prisoncîrs, in inany pg)is file first wlijicli as occrred fo lonie.
places by flic public proscufol' oilly, so tfit flic In coîisidering rits beiiug on, our Divksioa Court
primoer wvould iu cifeet be deprived of Ilis rig"lt O? Law, fli2 differexice between flicE Bnglish Statufe
defence by Counisel. and ours slîould bc noficed.

Tliese reasonslîave lio application fo us-the state Thîe S9fli Sec. of flic Coiîuty Courts act, so fair as
o? flîings is veî'y differcut hcrec-a Crown prosecli- it bears on flic question, is quotcd by Couinsel iii
for is part o? the inachinery o? our Superior Criînî- support oU flic, deinurrer ii flic case rcferred to.
nal Courts; an extension f0 flic luferior Courts by Our s!atiifoiy regulafion is more stringent and
givimg, flicmn stucl an oficer is a11 fliat is ulrged. specifie: fl i 2d. Sece. of flic D. C. Act provides fliat
Thie expenses of prosecutions do flot coîne frorn thie it shalh be "laývful for flic Judrre in lus discrefion f0

public pîîr-sc. The Dar lias no Aftorney pa.tronagre grant a new trial îîpon application, if citlier party
f0 look for. In every County thiere is a local Bar shali apply for flic saine -%vitIiai fourteen days
in attendance at the Courts, (Quarter Sessions and after flic trial of any case ; Iland flic S4th Sec.,
Counfy Courts boffi beld fogethier) and the cases in %wliich was evideutly borrowcd, frorn flic S9th
which parties eniploy Counsel on the prosecution Sec., of the English .Act, lias a proviso, 'which
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thec clauSe, froin wvhicll it is takzen, does not Laild lias utîidergone a1 Siearingli judicial examîîîin .
cauîtiln, viz. - ProVidC(l suchi nlew trial, bc applie I; It serîolusly initert!ed( with, a variety of ilitercs,
for at fauilîest witlîîu fourtecu dalys, and good ad as mniglit be expccted le n<uriit vtgrt
groi'ods bc shomi <lierefor by flic partyso apizg"oppositioni wiîcî ilitradliccd, and a Vcry- buisy thrang

A pniint, tîroriil to thai in the case limier have since bcen azctivel.y at wvorkz to, disrover Nveak
review, eould iiot for a momnent b) e supported mnder pont ii flic lawc. It las stoaI tlic test-it lias been
tlic D. C. enatînült-bult ill othier 1rc3pects the caseouu to .11swcr tuc Piu*pasc for Nvllich iL was de-
lias its beariiig. li the Division Couiet preceeditig, tsigucd. We do not by any nuts say that it is
flic tinte vithlîi wlîicl a ncew trial ilîîust bc applied pI)'fct iii ail partictulaîs, blut 11ithlic h ight thrawn
for is not a directory rule of practice, but a positive uipon it by judicial conistrtictioii, it ibrins a model for
staîutorà, regîdation. ~iirnitation upon wliicli mun of lcarning and geixui nfy

To cuable tlic Courts to grant a new trial a statutoryliIIprove. Iras tie timne arrived wvlîen-,ve shoild selk
pawcr wvas rcqired ; u cn h nyfudto o profit by the lesson iL tcaches? haive we ainongst
for actioni, it nîuist bc strcjtly piiisiied. The D. C. uis inids capable of gvraspitg thec inatter ?
nuie NL"o. 50 only inakes provision for theic e in The subjeet is fritught Nvith grave consideration
whlîi atpplication is to bc mnade and tlie mainer iri ait shotild only bc approached ý%vith tho firin step
whviich the "g-ood grouuids" spokzen of in the statute iof an cilgtee statesînan, contscions alize of power
miust be shown. lIt is probable that flie D. C. Juidge and respouisibility, and aniimated by _- spirit of true
ighlt in furthcranicc of justice be authorised to ex- patriotisil.

ercise a discretiou in dispenising- witlh soute requlire- We think it is Lord Campbellvlo says tliat great al-
menclt of tile rille, but nlot so wvith alîy statlltory tcraî.Iiouîsin t ie Coltr1Se of'the 1d1nistration ot'justice
regula.tion. lIt iviIl bc observed, ini looking to our ouglit to bc sparingly maide and by'dcgrces, all
rit e, tlîat tlic application is considered as inade, wvlieî raîler by the Court than the Legislatuire :but there
the nccssary papers3 are delivered to thic Clerkz of inay bc evils that ail tile excitions of tlie Court cain
thle Court; but that, accordiing to the requirenient not cure; and if an exaxnininig our systeni, iv: crt and
lu tfie S4th. Sec., ilnust bc ai ftit-tlest îvithiu li-tciu iîîconpassablc obstacles arc ibound ta Clog axd fetter
days after flic trial af the cause. tlic dute adiniistration af justice, the reinedy Nvliieli

tlic Courts cannot a'pply, shîould bc invokçed froin
TH1E COMMON LAWV PRO1C>DUR AÂCT. the hligh est Power iu thc Province.

A great change the Comitnon Law Procedure Act *Wha.,tcver move xnay beimade, ansiouisly, ferventl]y
inade inuflic adinistration of the Law in IEugýlandl, ire hope inay originale witlî soine one equal ta <lue
swcepilng away %Vlat was suipeirfltuous, supplyig wciglity taskz a: mie %lo ivili nat bc above Fechiinr
whlat was deficienit,anid enablingîhle Couirts ai stice iigý,lit Nvhercever itL xny ho fautnd: "Scienitifie skill
ta grrep at once flhc re.al and siibstaintial questions is reqircd ta know causes: the quack in cuingii ane
ta bc disposeci of, uiincumiiibered by refitied sub- cvii creates aniothier." A writer la the llrestminsicr
tieties whicli otily obstrtîcted thue rond fojustice. lIt fléviezosays ail] men iiîncythaï;thcyklnew ow to poke
anay iii truth. be said of thiis Act that iL placed pro- a fire or bail patataes-so they ail semi ta fancy that
cedure on its proper footing-, by makzing substantial. thieyl kaw how to mctko aIl knds of Laws. 0f Acts
justice paramaunit ta inercly techuiical muies: iior* ai special hind wvhicli simply relate ta the adinin-
is its least favorable featture this, flhat it obviated the istraionr of the Law, practitianers alotie arc, ftilly
iiecessîity ai wlucehino abotit firaun ane jiurisdictioni ta qualifled ta juîdgC af Uic fitncess. 'IVitli thi we
anlother (for a discovery, &cý.,) on pretence, of mare le.r.e the s,,,'jcet for tlicpresent.
suitablc maciniery-in rcality anily iii (llay ofjtistice;
a neccssity ivhich in alate, case, Lord Camupbell de- TRUE" rcn x" LAWS.
clared lrougld great seandal on ili administration Our attention lias been called ta the state af the
ofjutcc. Law on flic subject ai attachinents in tlîe ca.se of

This Act lias beeniii farce some time in England, absconding deb7.tors. It is said that Il n0 portion ot

LAW J O'URNAL.



1l56.] L.AW JOURNAL. 1

our jurimprudece mnore requires rovisioun"; and we
-trt hpse1 agreo wvitIu n valtied correspondenit

'«io, argues t-hum the ieiitrtis approachiflg
Ses'sion,' shold bo mDoved bo ri-vise il. Tithis article
wiIi, no donibi, bc scen by somne of ilose -whose
dnm.y il is to improve existing cuaciments, as wl
as t-o inake new Iaws, -nd '«e regard ilie, subjeet
as possessing sufficjent initrinsýiC iînp)orl.mleL t0
coinvuand atteont ion.

Thle Acis stillinl force -whidi %vet- passed provi-
onisly to the 1). C. Act of 1850, only provide a
rcmod-(y Jor Creditors agaiinst the est-aIe (roui and
persortai) of flebtor.s, Nvlio, eiher have ;îbs. on.ierÀ
en( of tJpper Canada, or romiaini coneoaied thieroin,
N'%îIh intent to avoid art-est or service of proess-
and any reomedy agains i their properly is rosqervedl
exclusively for Ille bencfit of thiose ceditoro '«ho
rnay place w'rits of attaehmient ini the Sieriffï's
hands witliin six moiitih-.uîîless (as isý very seidorn
Ille case) iiee be j)roperly eiuougi -(eiïotl t sat-isfy
aul, bosides pttynm.n of expense s lte effoct of ihis
is, t-bat attachingZ creditcws ln thec I)ivisiota Court.,
at obligod (no rriatier iliat thme aggregaleo of titeir
dlaimsrmay quadIruplle thosu inithe Superior Courtýs,)
t-o '«ait until the Shcerifl*ls p)rocesso:s arc stsid
and thoen Io divide theic esidue, wvhich freqrîentiv
amounits to iit!

On Ille oaitier hnd, aulacitmcnîs nuay isefromr
the Division Courts agailîsî Iite personul csîtale of
debtors for drnands vit.hin. t-he jiirisdiîioni oft tose
tribunals, wviere t-ho debtor has abscondedy pro-
vided lie lias left ctpe)so»ial" pr-operty liable ta
s-ýizurc under exccutiori for dlebt," or lias at-menpted
I-o remnove his said «P)Ctsoflal" property cit-ber out
of Upper Canada or frou aile coumuty ta t.nother ' or
from Upper t-o Lower Canada,-or lcops himselh
concealed in somne county in Uppor Canada, ta
avoid service of process; and ail credit(ors issuing
attathments from t-ho Division Court; wvitin osE
month are entitled to share in thbe proccedes cf Ille
sale of sueli personal est-ato, to the exclusion (as
som-e of the C. C. Judges umaintain wvit sonie
reatson) of ail atiaching creditors in the Superiox
Courts until suob 1D. C. oredit-ors are satisfied. Sa
that a creditor mnay sec bis debtor quiedly and
fraudalently selling off his porsonal estate and jure..
paring for a ruovemnent to parts unknown, and yoî
catxot attach the property if his claima lu above
£25, unIeÉs lie abandions ail over finît surrm-or Ix,

V2-3

wvaits until clic debtor has actualty gone and te
remedy is lost. If the dlaim hc for £25 or under,
the proeeding by service of process in the ordinary
way is open %vilh a view to judgxnenl and sale of
thie di-Iebîor lands lu satisfactionî; sti]i, if lie
absconds before the service of process--leaving no
gouds (persotial i)roperly> behind, there is nolhing
to ground suibstittutionaýl service, and the credito-c
is wvithout rerîncdy, alhhougi Ille (.LIbtor niay havo
lands arnply suflicient io saiisfy overy clhnt.

WVe iihink the basis ixpon wvhichi ltesu aîttach-
mnts issue, Siîouid bc reducczed toaiole and the
saine footing in all Ille Courts-and the fraudulent
conduct of the dobtor bo met ini every court upon
the saine suggestions of Iraud verified by affidavit:
thiat the Slerif of the Couulty should hiold the
ostato aitacled for the boncfit of ail credihors, no
inalter Nvhieihor the proess be placed in his hiaîds
for oxecution or not-ilint ail attahenitns i-.snting
from the Division Courts should be notified to Iiii,
and Ille property seiz.od bv ttic bilifCs of the 1). C.,
or Ille Seoîîrities or odsgvntherefor, !;iotuIci bo
taken in bis naie and hianded over tri him Io ho
deait with for the boeelit of aU ; imd iliat lie should
alono bc responsible for \vhat lie aetuaily seizes or
roceiv'esý, and siiouki hoi Illte saille ilu truset for tlle
payinent ratably of all ihie oreduiors attaciting
xvitiiin a specific tinic-ihat thie iiscless e\pens .e
of adlveriisilg in te qtiNcial Gazet te (whVliciî vory
foev read) shoiild be, abandloncd for ibe like beneit
of the creditors! and thâxî the Clerkls of Illo D. C.
should pense to have thoe cusiody of te property
aitaclhed.

Tie granting orders for allaclimcnts inm the Supe-
rior and Inferior Courts arc- regtlateod by the saine
principles and subjeot to the saine iules-and the

* udges of the County Courts arc as competent to
fiat attachmnns lu ici Superior Courts as in tlîeir
own, thue neoessary papers. be.ing in both cases alike,
and xvc think that it -xvould conduce to both scuty
and economy if power wvas given to the County

*Judgos in t-he outet comilies t-o grant fiais for
attachaient froin the Courts of Q. B3. and C. P. Tt
wo-.11d only bc Udding one addiional ite-M Io their

Snany unrequited labors, and County Judgos are
reaily such conveulent furietionaries for these odd
jobs t-bat our bowels of compassion have no yearn-
ing to .s'pup them, in tii particular at kcast.
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The Reports in another part of this numberw~ill

bc found interesting to jlfu nicipal Atdhorities, and
to tue profession, tlîcy %v'ill flot appear in tic usual
-wvay for somte tine yct. XVe have mnade arrange-
monts by wvlich wc wili bc onabled to continue 10
lay before otîr renders thc decisions iii Chamubers
of suficient general interest for publication, and
we trust to accoinplislt the saine thing in respect to
those decisions in Cltanccry wbich bear on lle
Equity Jurisdiction of te Coanty Courts. Under
te head of Our .ilfontly Rcpcrtary, it rnay be

necessary to explaiti to our new subseribers, is set
clown inatters -norc especially interesting' 10 the
profession, but at the saine timne useful to Magis-
trates and oîhers engaged in te administration of
the Criminal Law. The leading featuire in time
Repertory is notes of important recent Englishi de-
eisions in General La-,%, and the practice of Ille
Courts so far as may bc applicable 10 Upper
Canada.

Gorrespondevzce bas se accumnulatcd upon uis that
rit prosenit we find it impossible to answer tîmose
who have writteýn Io us. IVe have many thanks
to express to friends, wlîich must be aeeepted
generaliy for Ille preseni; and we wvould nsk tîmose
wbvo look for replies 10 spare us for a wvhile.

A JUDGE'S ADVICE TO COUNSEL.

During a late trial in Ille Court of Coinmon Pieas,
Mr. Hlawkins, comnsel for Ume defendant, liaviing
commcnced lus address 10 thte jury Nviiî the ~o

"1regret te say mYy client insists uipon goirig into
the -%vitness box," Mr. Justice Cressweli said,"Oit,
don't say a word upon wimat your client insisis upon.
1 uscd, wvhen 1 wts at the Bar, to say 10 mny client,
& Either lot mie mnanage your cas--e for voit or conduct
il youirself.' It is beeon-ling 100 ninch te fasioin
1o say, 1 My client insistcd;' and it looks as if yen
wce going to do someiing wvrong. At ail events,
kecep your own coutise], -whalever pressure you
mnay bc subjected. tr."

I- is probable limai cre luis uiunhor is before omîr readers,
Join liarkins Il.-germy, Q.C., Nviii have beca swomn ii as
one of the Jud.es of the Court of Comntnon Piens, te fil] a
vacaury couisequcît on time resiginaticîxi of thai good ni anid
uprigii Judge, Mt r. Citief Justmce Macauliay.

Dr. H1aecrty had niitic .îica connxectiomns lior party
riervices te secure in favour: lie %va% omtessicc for
the high aîîd responsibie office of Jucige as "lone in whom.
ta'ent, inicgriiy and experiomice, di-i. aest abommid amni Were
best uniteci." Tue ciîastness of 6ciection whiich, dircîod itis
appointment %vill bo univcrsaliy appr-ciated, and it %vas a
distinct recognition of the jusi d1aims of professional capacity
and tmorai worth. blost sinccreiy do xve hope thit a long
carem'r of di-rtifieod txsfulnes iq before- iim.

Dr. Hlagerty is atn Irishiman by birth, but recoived Itis pro-
fessional edutcation in Upîtur Canada. WVc believe il was in
Triiiity Dulge hblin, lie gaduated, but bis dcgree of
D.C.L. is froni Triniîy Coflege, Toromnto.

MONTHLY REPERTORY.
Notes of tngiisll caseSý

C OMM ON 1, A %.

Q..KNT V. GOItrS. Nov. q.
Contract-Delire ries ai several times-Dischargc.

A contract todeliver oul of first qtîaiiy, five tuis iii October,
five in November, andi five in Uccmber. The purchaser
refusedl te receive part of the i tcimdered in October, as of
imîferior quality, and sued Ilte vendor for brcaclt of contract,
but fiiod in proof that the oit wvas of inferior qualily, aiid il
%vas fouitid that tc piaintifi', tlle ptirchaser, ntid flot intend te
ropudiate lime ooitract.

JIeld, that the vendorwxas net thercby disclîarged froni the
further performance of time contraci.

QB. SE.tlnî.Es v. SAnoRtove. Nov. 171
1leading- Tender ofpart-Sietofa3 Io residue.

Action for moncy liad and receivA.d, plea of tender as to
part; rephecatmon, limai a large suin wvas (Ile and dcmanded ;
rejoinder of set off, as, te time excess beyond the amouint ten-
dered.

IIe!d, timat such rejoinder is bad if docs not naee limat at
the tinie of tmder of part, defendant gave notice ol sucli set
off as 10 residue.

EX. EX I>ART1E YOvN(c. Nov. 20.
Cutody of infizt -lushand and ifé/.

The fatiier is cntitled in iaw 10 Uic ctîstouly of ]lis child,
thnmîgh umn infant uncter sevenl VeŽars. andti he court ivil>, in
il.- discretion, order stîci chili te -be delivered, to the custociy
of ils httimer, if time court sec no grotîod 10I impuite amy motive
t0 the fathier injuîrious 10 lte lcalth or liberty of such a ciid.

EX. Cnors v.V u. Nov. 20.
.Slarebroker anid cusouumer, Principal anid agent- Variance

bel wecn pleadings anid cridence.
Upon a deciaration for Ilte price of certain shares soid by

Uic planiîiff to dcfcmtdant, it appeared by tine evidence ai timo
trial, Umat time piaimmtiff xvas einpioyed as an agent for the
deMondant.

llcld, tuai Ilme evidenre did notsupporî tire occlation. and
tueheimîbc no cotai for n'oney paid, a îtonsttit shouid bo
ordered.

B.C. UtEo. v. IllmAmîniI5JAM Nov. 24.
)'mdictmnt-Pa riiculare of charge.

Thiis court lias io jurisuliction to makc an order for tho
deiivcry of lihe particulars of a charge of cinbezziement Io a
defenciant who is awvaiting bis trial lit tce assizes ; suci ap-
plication shouid be maide in a Jîdge ni tlle nssizcs.

B.c. 1>ONTIu« tV. XÀTbo. ?%v.24

Sayimîg p rocceding s-.e ct ion againsi good foih.
In 1852 anli action for libel nd malicions proseculion was

tried, ' vlen a verdict %vas reivraied wtilh £5 darmages for the
iibcl, ammd £15 for tUinnmlicinus proscutions. Subscquentiy
the defendatit applieul for a new trial, on Uic ground, of mis-
dýirccIion witiî reteremice te the couin or rnalicious prosecu-
tien, when the cout, wvho %vere prcpa-rcd te make the ndle
absolute, intimaled the pro rmely of an arrangement, upon
which il wvas arrang (1 that t le riide for a new trial siiouid bq-

LAW JOURNAL



1856.] LAW JOURNAL.

discharged, the piaintiff indertalng ta enter a nolle proscqui V.C .W. Wooln v. SC'AaTI. No0V. 12.
on î)ie cotints for a1 ialicieus prrîseeittinî 'lite costs wiJrc Vendor an1uctsr-pcfi erforimanlce-Omli$Sioit a]
theu taiced aiîd paud togy.tlîer with the dainages for (lie libel. 1a lerni. qi thte siî/tiniJst/
In 185.5 the pla.illtif!' ctnnenceti a fresh action w_,ainst lte1lli wero pbicIÇ1: Saeinaetrt bevsdefendan lo i aits 1rscto upo 1h an a.11< e 0WtL udeiotesatdiialttrt rwrdefedantfor alle )roeettioi tipn Ile sý.111j 1thIle, terns Sofi letîiîîg îvere at a certain rent ani for aI stateci

",ins01tegoid fIl cinpelg-bo1ý,l oson a rtide obiaiiied by thc-ulcfeîîdant to st-ay ail fartdier pro-t ! iie l'le bIre-Wtr.,. ý1oer sîd aiu agýetît ta look at the
cecd faiton te Counmde tu ctionhmgbogt flgaits aboue aîund mi scuss Ille îens, a-reed ta Îtke il cerdîilig ta

goo fhlî te Cîi mae uel rde bslut.1 tige letter. Subseîpicntly Ille owneIIr requircd a preniia of

C.C.R. Rî:c. 1). SMuîrir. VÇtv. 24. £500. l'le brevers filedl a bill1 lo enforee speei ic perfornm-
Shooingu-ili teI murder-àisake as to person ac, and (lite owncr aclducedl a ineittoratiduliu ilade 1w tho

.S/ootng it/ inentbîewers' agent te shiev tat lie £500 liurin,'d( part of tlîj bar-$hti. gain. anîd èalled evidelice to prove thai il? a previctts oflýr ta
If A., inteiîding- to murder B. shoots at ani %vûtiîus (,., aitotiier brewer, tit stiîîi wvas iinenlioned. 'l'ie former evi-

tiipposing hiin Io be B., lie is giltly of %voliningl) C., Wîith detice faile(l, billthei latter was contiirinet. The brewers lia
inteîît ta mtilder hil, for lie intendsîo kill tha persoti at whloni coinmeîîced alteraticîts i Itle lireinuses.
lie shoots. IIe/d, tliat Ille ofilbr ta the plaiîîîiliý oinittin 'g tic £500 was
C.C.R. ltx . l)ixo.x. Nov. 2.1. clearly a rniistake, andi tuai specific perflormance Siuolild nt
Larce i -Finding Iost iote-ileazzs*ofdicrn ateler- cered

1>'risoner's belief t/tai t/e teliwer could bc traced. C. of A. iotwu.<r v. Mouu.r.v. Nov. 13, 1-1& 17.
Upon azn indictmiut for steaiing a note, %vas found by the Tenant for ?ife paying a.#*bonîd debs-Ilis rig/tt Io chtange

Jury tat the note was ioqt by Ilhe prosecutor aîîd foîînc by the inheritancc considcred-Distinction beliccen a tenant
the prîsoner. There ivas no evidemîce thai the ntote liai ativ forifepaig/bndbsaiicmbacsorctarges
Dame or nîlier mlark tpon it indicaiing Io wh)oin il belonged, ait the i îu iali,ce consiltîcd-Cosis.
nor wa§ thiere evideiîce cf any otlier circumnstances wîi chi
îvouid di5close te te priscîter aI the timne whien hie fouind il, F., bcing tenatl for life cf ati esate wvith remaitîder to hies
the means of discovering the ovmter. 'sons iii tail mnate, pays MlI bond debts created hy tlle cievisor ;

He/d,~~ tlaieeud e i oîice fireuy ihnh takes ne steps to niake stiech paynlents iegai cliaru. on
the Jury, beiîîg- asked wiiether at or aftier the tune cf f did iej inîrtaue 'Iwuty l arsa1efentledteulie beiieved ihat there wvas niol a reasoîîable probabulîty Iîîît sectrities. A bill1 fi'ed by UiterŽîa represeîîtatîves of F.,
the owner coîîld be fnnd, bail aîîswercdl that lie did believe seeking le have tue amnounit of Ilte bond debls, wvh lic~
the onrcudb iedliiaid, declarcil char4res lîpaît dIe estate, xvas. on1 appea.

ewncr~~~~ tildbetaud îiriniii,- the ilecisjiin cf the V. C., disuniisscdl wviîi costs.
Q.B. (Irelanrd.) IIAUGIiTON V. M~ORTrON.

Cent rcct-Satute of frauds-Consiructive s¶ignature. D IV IS I ON C O URT.
A sale-itote for absolitte delivery cf the goods is inadL at (Rieports in relation fi)

the time cf sale, but nulot d by te parîy. l'le Sale k s
referrcct te iu a ietter %ritteîî before action broug-ht, signiie by lMe(SSet V. Gltl.AT INol*iltEî BAILWAY CcM.ipiy.the party te lie boind iii %itieii lie algdtuat the sale ivas C.s.Nv 1 85
conditional. Pro/tibitioit-Lo.C.- Pece f Jtdge te grant a. iiewstriai-

He/d, (disscntienîc, Lr.rnoy, C. J.) iliat there wvas tic ilote 9 ý- 10 Pic., ch. 9.5, sec. 89, and thte 14ist ru/e of pracicein Nvriting under the Siattt of Frautîs.inteLoCurs

Q.B. trr 1. Coïî.r. Dec. 6 &'* 7 Vie Judge of a C'o. C. lui vzg rejused uipon th e day of th e
Q.B /carinbo t; Zgrant 7 uezv tinal, canu -,ratit eile at thte

(Sittings aftcr 7.!rm, at Wcsînimiisîer, before rut.i:, J1.) next colirî.
Presumpto:t agai.nst a prisoner.frotîr conduct of counsci ai 7'lue p/a iil/ji i pro/ti/uitiou brou g/tt an action in the LCo. C.

former trial bel zz.'ecn the sautielparics. againsi t/te il wfens. auîd i' ljtaîd il verdict. Imm.ne-
On the second trial cf ait iiîdictinent for pierjîiry, freshit - diatety afier t/te trial thje dleJee:ndanlts appllicil ta tlie Jzidge

nasses for tue defence wvcrc calteci te prove ltcis cenfrii"ý *fora iîcw triail. t/ai al)l>liciit : ras cSpp'usedl:y the plain.
the prisoner's azilleîied faise scIlcenIt. A witîtess callcti 1». tiff, and thte .Tude .efre ta g rait it. AI/t flcatcr,
the proeaciiier lo conîradici a fact deposeti te by tiiem, W':îS file <zp/lieatwon bein~ rceneiced ii ascLqt'cnce of ant inti-
allcwedt te prove that on the former trial a partictîlar questionl iiati;oufrourz t/te Judge y /s/flit/t Judge granted a iiew
was put te hitn cn ]lis crcss-exain.iaiouî by ltte prîenter:s trial:
counsel, iii Oeru te show îliat ai tîtat lime hIe pntsoiîcr. Icd. t/îat. ti'i Judge /uaring nnce deterninied t/te milticr,
cotinsel liai notice cf th tusîimouîy nio% igivezi, but diii net and refuscdl te- grant a nerw trial, ltttdgneietcuasfinal.
venture te eall tue witiîes-ses. Thtis ivas a denitîirrer te ai declaratien iii prohiibitionî. Tho

original actiont va lried it te Co. C., and a verdict was
CitA NCA C ~ASES fotiïiit fotr tic plaiuitifif, damnages £.1 *ls. Ant applicationt was

thuit Ma-de Ily the dfuatt advocate for a tîu rial, which,
M. R. DIXON V. GAYFEfE. Nov Io & îî , vaspptsed by te advorabe for Ilte paintifi anid refused by

tlle iîîde, antd tue jîidgiint wats entered aînd Ilte <lainagesVendor and .purchaser-Pur/tasc iet consideration (If and cosis paid. Th e frwrsttanctîtur place toid
anizuityI-Làargc, onl lan;d. lte auvocate for tue dleesiîdaîtt thant lie ltad rccîsitleued t

IVîere an agreement ivas Matie for lte pîtrcha'ýte of a pro- mnalter Und -,Vas disq-aîisfieîi wviti lit(, verdict and iui lu cVît refu-
perty in consideration partly cf alit nnuity te bc grantcd, ,al cf a iiew trial, aiti titat if lie vouild apply agaiiî for a new
payable for tue life cf te vciidcr ant wo allier persants, andi trial ai the iîext coutîr for tule place v.iture tîte trial teck place,
the SUrviVer Of thCM te bc seured by bond. lie woîiid grant il. The ilpticatueti was acci.rdingiy inade,Held, that Illo ferrn of Ille agreement showeduian intention anîd a1 niew trial ivas graîu.'ueeia ie eirto
te diSr.laîrge the land fromn a lien in respect ef an alinuity, Ill prciîibitiuti, aînd isstue taken as te whetltcr tie Judge
and tht tia aunîîity %vas îbareffcgre a persenai annîîity oi1l3. refused, a newv trial on te irst occasion, anîd il was foliîad

TIha case of Jlntcr vLrdAtsn 3 Eurie. .188. liodcod. t tIlat tîte Juilge iad daecidcd( ta refuse it.



20 LJAW JOURNAL. JmAtr

Rayes in support of the demurrer.-The Jtidge bail p9wer, always grant a new trial. That would ho a very dangerous
notwithstandiug his prior decisiori, to alter bis Juî'gmnelt and th'ng.
griant a new trial at lte subsequent court. 9 & 10Vic., ch. 95, WILLICS, J.-The object of having a court of justice is, that
sec. 89. enacts, " that every judgrnent of. any court holdeqî ail liti£ration should be determined, and that finally. It is a
under tbat Act, except as therein provided, shall be final ..nd long time since a reason wds given why judgments should be
conclusive between the parties; but the .Jud.ge shall in every considered final, and not opened up agaîn, ne lites oint immor-
case wtuitever have the power, if he think fit, to order a new tales durn litantes mortales. A court of' justice imuaI be
trial to .be had upon stich ternis as he shahl think reasonable."1 suited t0 the lives of the persons concerned. Life is not long
Thon the 141st riide of practice made by the Judges in pur- enougýh for opeing up again matters that are already rea
nuance of 12 & 13 Vie., eh. 101, sec. 12, says: " An applica- /udicatoe. het), when the Legislature gave this power to
tion for a new trial may be made and deterrnîned on the day the Judges of Co. Courts, il mnust bo takon tu have intended
of hearing, if both part .ies are present, or rnay be made ai the that those courts should have those accidents which belong
firstt court held next after the expiration of tweive clear days to other courts. The judgment, thereforo, of those courts je
fromn such day of hearing." That ruie being oilly a directory tu bo final, except where the power of granting a new trial
rule of practice, does not interfère with the discretion of the is gîven. That power is to be excrcisedl with refereîîce to
Judge, a s has been held in the case of Carter v. Smith, 24 recogrnsed 1principles. Tho judgment, the!refore, is to, ho
L. .1. Q. B. 141. It was there decided that, notwithstandinc final, unless il cornes within the power given ; and thereforo,
the omission to give seven <iays' notice of tho intendeà %ihen the Judge has determined that there shal flot be a aew
application for a new trial, as requirod by that mule, lhe Judge trial, then lthe judgmont mnust stand final.
ha a diseretionary power to grant a new tidal. This is like Judgment for the plaintiff.
this court dispensing with the rule that a motion for a new____________________________
trial must be madle withiu four days. Can a Judgealler hisePONr E T T FIE o
yamd at the saute court? If ho can, can ho not do so afteir- APON M TS OOFIE .
wards? Is iltobhosaid that heisto0be taken to beinfallible? COTCL

Ho is under great difficultios, both from lte press of business OLIVER MOW7*AT, of Osgoode Hall, Esquire, Barrister..at-Law, to be a
and lte absence of a bar to caîl lits attention to the authoritios, <4ueen's colnsel in Upper Canada.-[Gazetted Sth January, 1866.]

and it is reasonablo that ho should bo allowoéd to say hie was iOHNIE PUBLI IN~ax puii sU.c.
insae:(Jones v. Jones, 5 Dowi. anîd Lownd. 698, was JOHN EY of Toronto. Esquire, Aiîorney-at-Law, and JOSHUA ADAblS,

mistaten youtiger, of port Slarnia. 1Ësquire. Aitoruley-at-Law, 10 be Notarieg
also cited.) Public tin Uppier Caniada.- [Gazetted 12[h Jaîîuary, 1856.]

B ls, erj. cnta.- sttutrypower is required tb ARTH~UR JOHNSON K<INGS~TON, .,f ltayfield, Gentleman, Io be a Nolary

Dn rircutt rn îevtil ee h Public in Upper Caniada.-[Gazetted ioth jaiimary, 1816.1
enaifs aninfrio cort o ganta iew ria. HretheASSOCIATE <:oîtosga.

; pieation having been once refused, it was res*judcatÉe.. MORGAN HAMILTON, Es~quire, M.D., 10 te an Associate Coroner for the
The 1same partycomnes a second time upon the samegiounds. Unied Coitier oflHuroniaudHruce.

The statutorv power was gonie, and te Judge was fendlus ELIAS VERNON, Esquire, M.D., to bc an Associate Coroner fur the County

officio. 1 may aak, can a Judge aller his juâoemerit after 1er, JOHN S'rEVART. Esquire, Surgeon. to be an Associate Coroner for the

yara ? Can- his succeesor alter il ? Cou Id le again alter City of Kingetonandthes Uiied C.unilèa ofFrositenac, Làennx and Addrngton.
hisinid bck o hs rignaljudmen? artr v SiîthisBENJAMIN SE YMOUR %VILSON, Esquire. M D.. te, ha au ànut>cate

quîte a different case from this. The Judge doubtless must ______orth_______________ Gaetéd2tJanayiW,

be allowed a discrotion in somo particulars, but not such an
extensive discretion as titis. Where the Judge is to have the THE DIVISION COURT DIRECTORY.
power of altering his decision lte power is expressly given,
as in ilec. 100. 18 the Judge bound to hear tho application Intended to show the num ber, limite and extent of the

agarnseveral Division Courts in overy County of Upper Canadla,
Hgaya. in soeply.-The, Judge is clearly not bound to hear it with the naines and addressos of the Officers-Clerk and

loyer again. He migitt say, 44I have decided, and I will flot Bailiff,-of each Division Court.t
dispense wiîh the ordinary rulo of practice."3 He might dis- CUT FLMTN

pense wîlh il if lie liked. CVT FLMTN

Jxvîs, C.J.-I confess I thought the court hall determoired XudEe of the County and Division Caaus, CHrliLEs Romxnaorç, Port Samia.
this question when the case wvas first brouglit 10 lte notice of Firsi Division Covr-Ckrk, Thomnas Forsyth, Port $armie; 1kfiais Titien

Howard, Port Sbria; Lsmjus-The Townships of Sarniia. lynipton
the court. My brothers Maule and Creswoil were of opinion and Ennîiskitlen, and the cight nor¶hlern concessions of Moore.
that tis, being a statutable powor. the lu ige, having refuse Second Division <'surt-CIr., J. F., Eliott Warwick; Bilir, Robert Evans

the application aI the first court, was lunetus officio. I arn %arwick i Limea-Tho Tonlip. à Bosaquet, Warwilgan
Broke.

of that opinion. la some cases there may be a ItOw trial. nilu, Division Court-rer, G. M. Webster, Dresden; Bailit, william six-

We!l, application is made for a new triai. It is refused, and Smith, Dresdeu; jLi:,i-The To.wnships of Dawn and Euphemia.
the damages and costs are paid. The thiug is aI an end: il Fourth Diii Cort-C*rA, Ewen McMllen, NWallaceburg; BaiUff, Jamnle

R.Maybee,%N'allaceburg L'mitts-Twn.hip of Soubr..4 tt fffl
is out of court and gotie. 1 apprehiend the jurisdictioti of the souillera concessions of Woren

Judge is exhausiod, and ho has no rigit to1 revise tus judg-
ment, and the presenit plaintiff is emtitled to prohibit him. COUNTY 0F ESSEX

V. WîLa.îÂMs, J.-I have arrrîed at the saine conclusion, rtid~ge of aue counîg and Division courts, ALEx,&NOZI cEEw£T?, Sandawich.
not svithout difficulty. The Judg ohasj ower to grant a new Firsg Division Cour-Cerk, Toseph Mercer, Sandwich; Raeff, Constant
trial after execution as before. r"h' 1 tCu1ty wehich, occuried Gambhier, Sandwich,- Limus-'rhe Townehipa of Sandwich~ and Malid-

Stnle, including the 
1
town of Sandwich.

to me is, whelher the exorcise of that power is îîot a mere Second iision Couvt-Ceek, Alatnson Botsford, Amherauhurh; BaiZJ' The.

m~ater of practice, and whether we ouglit flot to, assumeý that Brub, Amherstburgh; Lmîiu-The Townahipa o Aadrd. &amof
Ihotwoul ho ono ro ely. y boîhes Male ad Crs- TÙ'dMalden, includiîîg the Town of Amherstburgh. Ngt
Iffit wuld e dne po ely. y bothes Mule nd res-Thii Diis"Coar--CWk, James King;, Kiinggville; J.uiVi-Em.at Ng

w~l haviag utexe~acta di&lrent opinion, and the rest of ingale, Kinovitle; Limie-Tho Township of CGo#fiçld.
the our agrein wit îhm, Ih.ive acodd t.thei ~ Fownh Diaiason Cbwt-Olofç, Gordon Buchanan, Colchester »a0i5t-Jame

the im J..- aree n oit lhr, linve tacde toi ate i as woi Waddell, Ctdchtmiar; LÀmits-The Township of Coleaser.
Cio»j .I arn pno htti nte a hlyF Divisin Cours-Cler, Jonathan '%VigSeld. ytarséa;

d,.cided upou, the first application. It is a mlafter of unport- aon, M*rsea; LUmiU-Tbie Township of rea

anc. that we uhotild know when a cause is ai ai end. ASa Diùima Cou-CLone, - Graha, Maidstone Crols a-PlthDIo

djacroticm id doubtless to be allowod 10 the Judge ; and 0arterý T hS,1a..TeTobwyc.hpIr~4Wa
v. .nith is ail autbority fur that. Bgit il je not an.anUhority 1

feor such an extensive disr.rction ab uat lte Judge may DimeloI«.


