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UNCLASSIFIED

DIGEST OF THE
1988 BRAZILIAN CONSTITUTION

.ng collection of briefs prepared by the
ýsy in Brasilia is a digest of the 1988
.itution. This digest does not attempt to

summarize the entire 193 page document.
kraphrases in language understable to Canadian
Ljor provisions of Brazil's new constitution.

of this document, this digest can serve as a
science primer on the structure of the

in political system. For a more exact legal
constitution's provisions, readers should

ginal document.

; are organized under the following headings
loss the chapter divisions of the actual
Por a concordance between these briefs and the
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INTRODUCTION cont.

Brief 7: The Defence of Democratic Institutions
- Emergency States;
- State of Defence;
- State of Siege;
- State of Intervention;
- Council of the Republic;
- Council of National Defence;

page 21

page 25
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UNCLASSIFIED

BRIEF 1

0F THE 1988 BAZI.IAN CONSTITUTION

Ltution proulugated on October 5th 1988, is
tzili.an history, since the country declared
in 1822. The first constitution in 1824
Las a ionarchy, under an ouperar. The
Brazil's transition to a republi in 1891.

!ourth dispensed withi the loose federal
i1.4 Brazil from 1891 to 1930 and ver.
bv' the dictator Getulio Vargas in 1934 and
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BRIEF 1 cont.

ini turn vas exaiuined in detail by a 97 iuember
tization Comm~ission. The. Couuiission's report vas then
d article by article and substantially modified ini a
.nary session vhich lasted f rom February until June
ft.r a re-editing job by Cabral in July, the plenary
rough the taxt again in August and finally f inished
ork on September lst. The final version of the t.xt
roved on September 22nd by an overvheliming majority of
s ueiubers and vas proxuulgated in a final session of
embly in Brasilia on October 5tii, 1988.

the tradition of Latin American constitutions, the



t

t

+t 4 <~~"

<'I ~t

t

t A

+ A t

471>



BRIEF 1 cont.

ty ta se, whether it coul nobilize majority support
favorite issues. In the end, the, final document

.ed an elaborate set of trade-of fs which fully
no-one but which off ered something ta every faction.
balance of forces in Congress changes through

kt elections, there will be new pressures ta change
Nevertheless, the document represents a triumph of

*democracy and is considered by ail Brazilians ta b.
,ement over thie mtore authoritarian constitution the
aovernuent inherited f rom the. military in 1985.
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UNCL&SSIFIED

BRIEF 2

INNOVATIONS 0F THE 1988 CONSTITUTION

Pu new constitutionl retains the federal systeu and
intial system of goverruuent, mo4eled after the
,es, tbat Brazil has had since 1891. During the
7ocess thie two nost fiindam,.ntal~ politioal reforus
istablishing single member constituencies and the

~a Prime Minister accountable to Congres. - wer.
subst.aîtial majorities. The result $.s a docunt
;es the. authoritarian provisions of the two
aiitary constitutions, v$ithoiut propo.ing a major
Brazil's reDublican traditions. Many of the
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BRIEF 2 cont.

Brief 6: Creating a new Council of the Republic, which
includes non-government representatives, to advise
the President on the. use of hisem.erqency powers,

Brief 6: Adding Congressional leaders to the iaeibership of
the. National Defence Council (formerly known as
the National Security Council)

Brief 7: Broad constitutional ,ntrenchument of many civil
i iberties.

Brief 7: Grenting idivuals the. rights to obtain their
governuent files.

Bri.t 8: IReserving majority own.rship in ail minirig
ventures to Brazilian companies vith majority
Brazilian capital.

Brief 8: Setting a 12 percent ceiling on real interest
rates.

Brief 9: Guaranteeing the right to strflce for ail worlcers.
Brief 9: Prohibiting goverment intervention in labour





UNCLASSIFIED

BRIEF 3

'CUTIVE, LEGISLATIVE AND JUDICIAL POWERS

THE PRESIDENCY:

has the. inrestrict4d riqht to:
Ssa of State, chiefs of the, Ariue4 Forces and al
trvice positiocns not desl.gnated by law
;sional approval;
.th his Ninisters of State the. higiiest level of

iander i.n Chef of the. Armed Forces;
diplomatie rlations and accredit foreign
;Ives;

to Coairessional oversigiit powers (as described
Iresident has the powers of initiative to:
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BRIEF 3 cont.

to approve Presidentiai deciarations of a stat. of
ice, state of siege or state of intervention;
)n oober 5th 1993, to decide whether to reconvene the
.ituent Assemb2.y to revise the present Constitution.
i7, DT 3)

ie annual session of Congres. wiii run froiu February
itil June 3Qth and fron August lut to Decemuber 1Sth and
not end until the goverrment's budgetary iaw ha. been
<se. beiow).

I8LATIVE PRQCESS

ie legisiative process includes the foiiowing legai
es:
:itutionai amendments, which requir. approvai of 60% of
meumber8hiv of both the. Senate and the. Chamber
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BRIEF 3 cont.

legis3.atures. (Art 60)

President iuay present draft 3.aws concerninq the.
~functi.ons, adiistration, staffing and rates

)verniment îiinistries or the. Ar3ued Forces.

Law has been pas sed by both chaiubers of Congres s,
ha. 15 days to approvê it. If h. choses to veto
or in part, Congress must onisider the law again
iyu in a joint session of both chamubers. A
veto can be over-riden by an absolute miajority
rship of the two chambers, through a secret vote.
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BRIEF 3 cont.

of EOfl.y and the aize of the federal monetary

and slijination of public service positions and
ring of government ininistries;
n of financiai instutitions and their operations

ha. the. exclusive power to:
external f inanciai operation., inciuding al

debt agreements, aI fecting ail three levels of
t;
ed on a proposai by the. president, a global limit
otai consolidated debt of ail three levais of



4

I

4

4 4

4 a 4

4

~4Ia ~

4 4~4

>41 ~ A

44

4 4

>44

I

4

4



BRIEF 3 cont.

pproval and vithout indicating the

or taking on obligat ions which exceed
:essary suppliuented by previously
-edits;
; frou one proz'au or government agency
-ior legislative approval; <Art 167)

L by the Federal AQcounts Tribunal <an
>ur Auditor-General) can review al
penditures, including trans fers to

.ties. The Tribunal will audit on
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BRIEF 3 cont.

there is the important function )cnown as the
7y, vhich is headed by the Attorney-General.
SPublic Ministry serve as crown prosecutors in
es. However they aiso serve as society's
tinst the state. They are empowered te bririg
iging the constitutionality of acts of t.he
Legislature. They can launch investigations and
te proteot public property, and the environment
>llective interests. They can investigate police
id serve to de fend ini court thie rights and
ýhe Indian populations. (Arts 127'-130)

of all federal tribunal. and the, Public
iire lifetime tenure oafter two years in office
be removed trom office by tvo third vote of the



w



UNCLASSIFIED

BRIEF 4

THE FEDERAL SYSTEN

rnt automnaticalIy owflBZ
;o kms of the nation'. land borders;

rotect ion of the. env ironment;
ier bodies of water that run alonq or flow
's borders;

ielf and ail marin. resources within the
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BRIEF 4 cont.

mient shares with state governinents
ition, health, education, culture,
>n, agriculture, food distribution,
)cial velfar. programa and the.
Lpolice. In thes. fi$elds, the. federal
ýo establishing general noras. Within
Brnuients are f ree to pas& supplmentary
,ts not specified b>y the. constitution
governmniet legialat ion.

ants xnay pass legisl.tion on subi ects
Lpplexuent federal or state legisîstion.
services in the. fields of: public
and basic education. hêalth care, land
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BRIEF 4 cont.

ient shall also transfer to the states
I. it collecte on industrialized
ito their char. of industrial exporte.

~ecivemore than 20 percent of the
-rict proportionality, Sao Paulo would
.e). In turn, the. etate governments
i f the amount thev colleot frouu thie
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UNCLASSIFIED

BRIEF' 5

ELECTORAL SYSTEN

ktory for ],terate persons betweeni the
Votin9 is opt1ipnal for illiterates,

tges of 16 and 18, and for persons over
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BRIEF 5 cont.

in the salle juriediction, unlss they have already

ed ta office.(Art 14, DT4>.
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UNCIASSIFIED

BRIEF 6



i

4

i

i s

s 4<
i



BRIEF 6 cont.

kbe extraditsd, except for criumes of
or for crimes commidtted before
Brazilian citizens.
prohflbited in peacetime; perpetual

ibour, banishment or punishment of
-ohibited.
litical asylu to foreiqn national.

rE: (Article 5, clauses LXIX - LXXIII)





UNCLASSIFIED

BRIEF 7

THE DEFENCE 0F DEMOCRATIC INSTITUTIONS

itution specifies three emergency
-tain constitutionial practices and
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BRIEF 7 cont.

radio anid television imay b. restricted or

rities utay enter and iuake arrests in private

,horitie8 IR&y intervene in public utilites.

MENTION:

leral governmient wmay issue a decree of
Ln a state in1 order to:
ýý inrtegrity of the nation;
Jfl invasion;
is problem of public order;
the free exercise of thie executive, legisiative
powers of the state;
the state's finances, if it suspends its debt

~ 4-hsin wr vears. without force maieur. or
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BRIEF 7 cont.

institutions. The Council

Senate;
Chamber of Deputies;
>rity leaders of the Senate and the

35, two
ate and
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BRIEF 7 cont.

ie alternative forms of public service for
objectors.

(Article 144)

e five separate police charged with protecting

-al Police investigate all violations of federal
iterstate or international crimes, all acts
?roperty or interests of the federal government,
its or state owned corporations and all crimes
)enalty of jail against the political and social

1eral police also has a special mandate to
:ions land. sea and air frontiers and to combat





UNCLASSIFIED

BRIEF 8

THE ECONOMIC ORDER

order shall observe the following
justice:

lies of
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BRIE? 8 cont.

àw may requir. a partici~pationi of
4)tal above 50 percent, and extend
nent control to include control over
r to develop or absarb technology.

cont.

may b. allowed

procur.eent

not,
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BRIEF 8 cont.
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SRIEF 9 cont.

-EQUalt f rgt n pemnent and temporary

- Pohiitin o salary 4iffrentai8s, hirinq criteria andi

Jobfuption, base on sex, qge or civil status.
-Prhibtio of saary diriiation~ agaixwt the handicapped.

-~~~ Prhbtono i worlc, oxcp oprnticeshipa, for minors

- Prhibtio ofn±ght vorkf heavy, Inethy, or dangerous
work or miors een theage of 14 and 18 years.

- Secil icenivgs to protsct job access for womn, to be

- Ai woker ar guraneedthe right to itrike, to 4.cide
Whento trie ad todecde hatintr&t& they wiuh

- Neessry scia sevice an themeaseo guaranteeing

their ~~~ ~ ~ ~ kt prvsotql edfne ylw

RIGHS OFASSOIATIN: (rt 8
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BRIEF 9 vont.

Maxium nd minimum salaries fZor public posit ions shall
b.. se ylw. Public salaries in the Zeutiv. branch can

not ece hs.. pai4 to Ministr.; in the Leqislative
brachhos pid o aeubers of Congres.; and in the
Judiiar, tosepald te Minsters of the Supr.u. Feeal

Triuna. Comprable pstions in1 each of the thr.e branches
of ovrnmntshall rciv.. equal pay; hovr, salaries for

diffrentcateos of public servnts may~ not b. link.d

fro pblc ostinsis comusr at 70 ye and volutr
aftr 3 yers f srvce for men and 30 years ef service for
Ioen

Publc servnts vho gain positions through public

Publc srvats ithtenre ay ot osetheir jobs folloviuig

are ssurd. Wen aposiion ccuped b a eriulic
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BRIE? 9 cont.

workmens' compensation; maternity pay t unemployui.nt insurance
fo workers who have involuntarily loat their jobs; pensions
for spouses and dependents after death of an insured worker.

Anybody uay participate 1in the benefits of social welfare
throIIgh contributions t.o veif are plans. Ail vel fare

contributions and benefits will be indexed (corrigido

m neaimn) to pserve their real value. No velfane
bnfi whc substitutes for a contributing workers uonthly

incme(eg neployen insurne retireuent benofits>

shall have a monthly value less than a miinimum salary. These
proisinsshal cmeint effect by May 5th 1989.(DT 58>

SOCALASITNC ( Art 203)

Si assistance~ ( a5sistencia social) shall be
suPlie towhovernees it, independent of contributions to

socil scuriy. t is intende4 to assiat poor ohidren and
adoecns te hnicapped and the elderly. The

handiappedand te eldrly i<bo are proven to have no ueans

tO sppot thmsives, as 4sfie by law, are guar&flteed

-32
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UNCLASSIFIED

BRIEF 11

THE ENIRONMENT (Art 225)

Eveyoe as the right to a v11l bancdevrnnt

Of 11fe. It is a concurrent responsibility of ail three
levlsof governaent and the collective duty of soc iety to
defndand preserve the environiient f or current and future
generain. To realize this right, it i. the. responsibility

- Peevand restore e&ential ecologica]. processes;

-Povde for the. ecological management of species and

- Preervethe q.n.tic patrimofly of the nation and supervise
eniies 4edicated to the research and use of genetie

- Deine tbroughout tue country areas for special
envionmnta prtecion, vhich muay only b. altred in
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BRIEF 11 cont.

The Brazilian Amazonian forest, the Atlantic fore8t, the
Serra do Mar, the Mato Grosso Pantana]. and the coastal zones
are national patribofy. Thbe use and developuient of their
natural resources shall only b. undertacen vithin conditions,
doterained by l.aw, that assure the preservation of their
environment.

-36





UNCLASU'IED

BRIEF 12

XINDIAN RIOHTS

Inias hal av recgie nh sca orgnzation,

land the hav trditinally oocupied. Lands traditionally
occuiedby the Indians are oonsidered Vo be lands

forphsQal an oultural continuity, according to their

Lans raitinaly occupied by th ndians are subject
tO exlsvlyt eerlgvrnetjrisdiction. <sao ben8

da nio).Itis esonibility of the Zeea govrnment to

Indins hallhav excusie rihtsto te iue o tre
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BRIEF 12 cont.

Indiaus, their coimiufities and organizat ions uay

initiate and participate in court proce.&iiigs. The Public

Ki.nistry uhali part icip&te in ail leqal cases involving

Indians. Disputes ovrIndian rigt shall be heard b>y

federal judges. (Arts 109).

Indin cmmuities are assurd ,oft ruction in their

ownmehcdsof learning and in thoir ow ative lan quages, as

wellas n Potugese(Art 210).

Tefederal qoveriiflt shall conclude all demarcation of

Indanlan within tive y.ars of the promugation of the

Cositto (. y coer5h193.(D 
7

m38





UNCLASSIFIED

BRIEF 13

INTERNATIONAL RELATIONS

There are numerous references in the text of the 1988
Brazilian constitution to the rights of foreign citizens or
corporations to participate in the Brazilian economy. The
following are the only provisions which deal with Brazil#s
relations with foreign governments.

The Federative Republic of Brazil is governed in its
international relations by the following principles:
- National independence;
- The respect for human rights#6
Self-determination of peoples;

- Non-intervention (in the Înternal affairs of other states);
- Equality among states;
- The defence of peace;
- The peaceful resolution of conflicts;
- Repudiation of terrorism. and racism;
- Co-operation between peoples for the progress of humanity;
- Granting of political asylum;

The Federative Republic of Brazil will seek the
economic, political, social and cultural integration of the
peoples of Latin America, in order to create a Latin American
cOMMunity of nations. (Art 4)

Brazilian citizens may not be extradited, except in
cases of proven involvement in drug trafficking in terms to
be established by law. In addition, naturalized Brazilian
citizens may be extradited in the case of a common crime
COmmitted before they became naturalized. Foreign citizens
May not be extradited from Brazil for political crimes or
crimes c;f opinion. All requests for extradition by a foreign
state wili be heard by the Supreme Federal Tribunal.
(Arts 5, 102).

Brazil shall propose the formation of an international
human rights court. (DT 7)

A Joint Congressional Commission will be created by
OctOber Sth 1989 to analyze the origins of Braziile external
debt. The commission may propose to, the Executive that past
irrOgularities in the contracting of Brazills external debt
be declared null and void. (DT 26)

-39-
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UNCLASSIFIED

BRIEF 14

.Shold eadrs wsh o sudythe full text of the
Consitutonthe following 1is an outline of its divisions

Our ~ atahdbif ay be fowi4.

PREABLE(Artcle1)

DIL - UDMNA RICPE rils24
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BRIEF 14 cont.

TITLE VI: TAXATION AND THE BUDGET ( Articles 145-169)

Defines the powers of taxation between the three levels
of government and the transf er of revenues between them; also
deals with the norms governing fiscal and monetary policy,
and the execution of the government's budget. (Briefs 3, 4)

TITLE VII: THE ECONOMIC AND FINANCIAL ORDER ( Articles 170-192)

Deals with the regulation of investment and commerce,
defining activities reserved for the state and for Brazilian
companies; also deals with urban policy, agrarian reform and
the regulation of banking and finance, including maximum
interest rates. (BrIefs 8,10)

TITLE VIII: THE SOCIAL ORDER (Articles 193-232)

Deals with norms governing social security and welfare
programs health, education, culture, family law, science and
technology, communications industries, environmental
protection and the ritjhts of indigenous peoples.
(Briefs 9,11,12)

TTLE IX: GENRAL CONSTITOTIONAL P|ROVISIONfS (Articles 233-245)

Miscellaneous articles dealing with issues not included
in other titles of the contitution.

TRANSITORY PROVISIONS (Articles 1-70)

Provisions governing the implementation o h
constitution over the next five years, the means of amnd
it after that period and the creation of new states.
(Brief 3, plus others)
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