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W.N. Fa'rdriion, foi- plaitiiff.

W. MI. Iliih. for. dla'eaalaii.
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Mils is plainly a case whichi would be trîed without a
jury-a case of investigation of accounts.

The order mnnst go. Costs in the cause.

CJARTW~R IGHT, M \STIR. t)LÇLMBER 1I T11. 19015g.

CHAMBERS.

[lAINES v. YEAIRSLEY.

Suinm ary Judgznent-Rule 603-Action on Proniissoi-y Note
-D f ep ce-Note giveri on Con ditional Undertalciny.

Motion by plaîntîff for siiinniarý judgiruent tunder ule
603 in an action on a promissory note given b'v defeýndant to
plaintiff.

Bl. TT. Mel>hersoni, for plaintiff.

C. P. Smith., for defendant.

THE AIASTER-DCeflndant's affidavit, sets ont t1e trnis-
action which led to the giving of the note. He then say.,
(paragraph 6) that plaintiff " suggcsted that I shoffld give
!fly promissory note for $1,000, and that lie would huM ain
and would flot negotiate it, and that he wouild not cali upon,
me for paynîcnt of sanie uiiless and iuntil I collected the.
arnount thereof froni (one) ilenderson." The foIIoýýung
paragraph allege.. thant " in pursuance (if the reqa<*st, for
the purposes an(l subject to the conditions ini the par'agrapli
prece(Iing, 1 ga'. to plaintiff the proinissory no~te if qes
tion."

rîllire îs no impeachment of tiiis allidavit; plitintiff'b,
contention being that no such defence can be set up ne-
cording to thc well-established principle as to wrîttcni con-
tracts.

rlTe defendant relies on sec. 21. sulb-see. (2), clause-( (b),
of the Bills of Exchange Act, and sec. 88. aud cites; C40111-
merdiai Bank, of Windsor v. Morrison, 32 S. C. R~. 98s.

After considering the inatter. 1, tb ink that defendant
shouild be ffllowcd to s1uhnit his contenltion to the Court,
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WVhenr his statement of defence is delivered, the question of
its validity can be tried as on a dernurrer. if the~ faets are
not in dispute.

The motion is disînissed; costs in the caue. I)efvindaiit
shou1d in everv wav faeilitate a trial of the actiont.

lhxLil~R I i .190r)

DIVISIONAL COURT.

1<)IIWOOI) v. MIACLAEEN.

Architeel-IVork amid -Ia erîat Ordered for lýteiaii q-.b
setice of Autlhority from Ownerrs or(,l aor-ara-
of Aukrt ~roa iîid >îi~1adIg~t

Appeal hy defendant from judgmnenî ufMxno i J.. at
the trial, in favour of îilaintiffs for $ý2!i, anmisî. ini an
aetion for the price of work and mateial.

Glyn Osier ' Ottawa, for defendant.

E. F. Burritt. Ottawa, for plaintiff.

The judgmexît of tlue Court ('JiÇK ',..\«vî. .
CLUTE J.), was delivered b)v

CLUTE. J. :-PlaintiIf are dandg1ass infeue~
defendant is an arehiteet praiing in the citv of <)iitawa.

In the spriag of 19O05 fedntwù ernjp1o-ýd 1- (lie
trwustee of the Cobulden Methiodist Cliiirehl to 1)rpav ilis
and ,~eI,,îfieations and siipervise the un :ueio of a ae

iehiuruh atf Cobden.
'I1w wluole rout raci was l~ et tu une Sîni iîîldîn

the winidows in question.
Defenidanit admits that 1uewa nut ii lurze ilhu i

the uofftr-actur Simpson or the rits niotr mbit ;i-i
travt for itiier or fliteui.

Acco.,-rding tu plaintifis' evidence.(. the d fend, n"(ii ti e
phoned p);fla i skilg tlîenm tu î>ui ilD ;1 11Per wl

thvdid. Th'le fuollowing i a o):
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"Ottawa, April, l2th.
Mr. J. P>. AMaelaren,

"104 Sparks Street,
Ottawa, Ont.

IDear Sirs :-4n reply to yotur inquiry re Metliodist
Church in Cobden, ive beg to quote you the sumn of $340 for
ail windows shcwii on elevations ani pointeit ont hy von.
being two large windows, one front and side entrauiee, tran-
soins, two single lighits east, two tower lights, two double
liglits west, ofle iight ini choir, three liglits entrance Vo
choir, thrc single liglits rear. .Design to be similar to
one sent you. Quotation încludes

2 vents 1 ft. 8in. x 2ft. 6 in., large window.
2 vents 1 It. 7 in. x 2 Lt. 6 in., west.
1 vent 2 Lt. 9 in. x 2 Lt. (; in., choir.
1 vent 2 ft. 2 in x 2 ft. 2 in., entrance to choir.
1 vent 2 Lt. 2 ini x 2 ft. 2 in., rear.
2 vents 2 IL 2 i x 2 Lt. 2 in., east.

And the whole properly plaeed in ehurcli finished -oiipflete,
with ail freigrht and cartage paîd by us, scaffolding- neces-
sary for plaeing sapplied by committce.

'Hoping to be favoured with your esteenicd order, we'
lire,

Yours truly,
IL Iorwood & Sons,

lier C. G. llOrwoodi,
"Mgýfr. -

8oait- tinue after, being at dcfendant's office on other
business, C. I.LIlorwood, one of the plaintiffs, asked dlefe»n,
dant about thc tender, and he was told to go on with, the(
work, and hie thereupon made the following entry in his
menioraulduin book: "J. P. Maclaren, architect, ordered
windows for Cobden Chuireh." Plaintfîfs took the nieces-
sary mneasurenients, and conîpletcd the work. Simpson. the
contractor, offered to put theni in, and plaintifrs, being
very busy at the time, instructed hini to do so, andshpd
the glass to his address at Cobden, and le put thei in for
plaintifls and sent them his bill. This aninunt lias b)een
deducted frein the price l)y the trial Judge, and the jdg.
aient entered is for the balance.

Plaintiffs, not; having received payiecnt, applîied to de-
fendant, who istatod that he cmild nait give a certîieateý un-



tii lie had îiinpected thec work. and the inatter stood ovvr
kintil Marchi, 1901, whecn defendant telephoiucd plaMits
thiat there was trouble at Cobden, ani reu ide lign to
-(,end their bill to the trustees. Plaîiflît replitd thit tie \

hbad heen dealing wvithi the coiîîîîiittee throug-h il,' 11>
they undcrstood, and hiad no suspicioni of any trouible, ami
inforisied defendant thiat thev hield Iiimi or the cuoiniitteeo
responsible for the work. ThIe cominiittee repuiliated ail
responsibility,, as they hiad let the contract to Sixuipson,. and
plaîintiffs werc not aware that the Simpsoni contract iiicIUdL'd
this glss but on the eontrary were told iin' defendant that
they would bc paid by thec eoirnittee direct. Siiiipsoni he-
,camne insolvent in September, 1905, and asgudllmny
com)in, fo hiiii uinder the eontraet to a ba to whuuîn ilhe
payrnentsf were made lw' the eommittee, in part withotit thef
architect's certificate. Plaintifs', had in faut noig trct
either witli Simpsonî or the tutebut furniishied thiegls
at the reqlîIst of defendant, supposing- thiat heg uas 'author-
ized by thie trustees to order it. The, glass amii wvork were.,
acep1 tecd, but tlie trtistees, having pid thilw igc of theg
Pontractor in full for the contraet. rtfg, b paY plitiifs.

The evidenee of defendant confiits %oeha ith, bbc
facts as, given by plaintiffs. The Judige haýs ieneffect to
platiintiff' eidece aid 1 eanilot >;i,\ t1lui li. iý rn iii

Epon the facts as ottered by plaîltifs, 1 avi oýf opgîiion
that defendant lias rendered ifillslf abe lIe inl\lited
the tender, held out that plaintitrs woufld Ige paid by \ the
trustees, and, plaintiffs lîaving actud Ii gogod fibli andii fuir-
nished the glass at his request, and tlwg trudeees not hlavinig
atithorized defendant t,, make theii hiable, rendered Ili,,,-
self llable, oni breach of the iimptied wiirrantyv. tlîat hit hajd

such authority. 1 do not thiîîk the Sittite, of imitatis
van hielp defendant. if at this lattu dait- lie werg lowdt
pleadl it. It lias, 1, think, no ppiato to tlle ren
case. The goods wcre in fact f urishuil andi auuepted 1,\ ai
eoncerned; there is not and neyer Was auy1. dispuitt as, t 4
their quality. The whole diffieult balus arisei biv Ilhe airelil-
tect takfing upon himself to do thait whIichj hria o aul-
thority for doing, and, howeNur hiard if fi1ay tw, hv Inus't
sifer the consequenee.

Appeal dîsnîssed with costs.
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DIVISIONAL COURT.

IiR)TII v. CANADIAN PACIFIC R1. W. Co.

Appeal to Divïsional Cout-(-ûuntýy Court Appeal-Rik of
Appeal-.tppeal f ot Order of Counly Court in Teri
Diernissing -Motion for Xciv Tial ini Action Tried byj a
Jury-County Courts Act, sec. 531.

Motion by plaintiff for an order quashing an appeal 'by
defendants front un order of the County Court of Carleton,
in terni. dismissing defendants' motion for a new trial,
îupon the ground that no appeal lies frorn such an order.

W. E. Middleton, for plaintiff.

]YArcy Scott, Ottawa, for defendants.

The judgmeut of the Court .MULOCK, C.J., .XMGLIN, J.,

CLUTE, J. :-The Comitv Courts Aet, Rl. S. 0. 1897' ch,
55, sec. 51, govcrns appeals to a Divisional Court. Sub-
secction (4) provides that where there has been a trial witlj a
jury, a motion for a new trial shall be miade to the Cotrnty
Court.

This case was tried by a jury.
If plaintiff is entitled to succeed in tlîis inotion, the

effeet is that in a case of this kind no0 appeal cau be had
to a Divisional Court, and the question is, whether the in-.
tention of the legisiature was to limit an appeal, in a case
of this kind, to the County Court. Sub-section (1) pro..
vides that any party to a cause or matter in the County
Court may appeal to a Divisional Court froin the judgmnent
directed hy a Judge of tlic Connty Court to be entered at
or after trial in a case tried without a jury, and aiso in
any case tried with a jury to which sub-see (4) does flot
apply. This elausv would secîin to eontemnplate acran
class of cases, to be tried with a jury, iu whieh there is an
appea]. to a Divisional Court.

In J)onaldson y. Wherrv, 29 0. R. .552, the jury found
in favour of defendant. andi judgment was entered in his



favour, and 111)011 ilotion to suit aside the verdict iiiti judg-

moent and to enter judgment for plaintiff or for ia iIi- trill
the County Court Judge ini terni malle an oerder ttn
aside the verdict and judgiîtent, and orderiig- tuî entt

lw, eîîtered for plaintilli. Lt îvas held that an appeai by% de-
fendant fro t lie order of the Countv Court Tug iii term

Iay to a Dîvisional Couîrt. Street, J., points ouii that the
riglit under sub-svù. (1) of appeal to a l)ivisional Court ln
that case was flot takeit awaY by sub-see. (4), beeause it was
flot ain application for a new trial.

lIn Irvine v. >tparL... 31 0. R1. 603. il was hlli thiat ani

appeal did not lie froin a judgmnent of the Counîv Couirt
>uttimg a.idii aî verdliet anid ordeiigi a itew triai. he appýil
hîinig been takeî uîider ~l-t.~>

In Leishinait v. Garland.l 3 0. L. 1R. 2-11. 1 O. W. t, 22,
1hr x~s an apîteal by' plaintitf to a 1)ivisiounal Court fromt

the judginent of fhi senior .Tudge of the UoyCou rti iti

tenru, settiitg aside the judgîitent of t1w junior, Judgegl of

t lie ,,anîeC(otlui fax our of the appetllaiti it ai trial lto
a jury. If was there Iteld that the motonila rocl

iund rder suli-sýce. (2) and not ituder sîb ý,e 1), anl il.owt
t he less $0 li'ate it it1w tna F ' a iiteý1111 trialW-
ioved for; sub-,seî(. (.-» providiiig thiat If lth,îr~ oe

la tore a ('ouni.\ C ourt under sqil-set. (-,) iu ;i (ia>. ii xi11 h l

lit- mrighfti ea ( ip et'l tit Il (gi'ou rt, lie- '-halliino lie,

oititied to apa roIitlie jdieti ofl Cibe <'ol i lir

ti lie iligi Court, bt Ilîe o ppoi1ît pati sîilr\ 1;1 1ie -u iedO-

tio appeal ther-efromî tol th lil (Court.

Lt xias togl re by Mn.[ er tlît liejdiîn

lieii th pr,\vititi appeau in t1iis case froîin thet Coui vCout

a a deî~veof tite priti1 miot ion, anid îlî ialt w mca

Iîudbe hieard.

At flie first trial of titis aetioti before J dg i l i'dî

avid a jîîrv, Judgnueitt wais given for plaiuîlfif .,ilt One aer-

ot Ilite juir '. Ait apptiieaion xvas titen utuaie Ili li-'î iola

fii-\\ tr-ial or for jiudgnteîtit for dtfetd iît.aî Juliîn

\i iý thi-eup)oti given iii f'avour oir deeIiut rot i i

plaintiff appealc d ho a;isîia (o irt, un1 tbeto
takenýt fo the nuofloiti beliig hearil. Oi tut rmîtitbttt

('ou ni lia ti) 1-irisd(it'iut tin o etitertalii tuIaiii al at

Le-1>1h1t1att Nv. < iîrî ii was eîtet inl stiilron t> f liq. tujec !!tuil

ite, ('oiri, htiwevtn. held thtau sue-lîî an îta 1iv. wi

lie, fli n t tlivi ftivt' onul thtit utpl)îiýitti.it 111' it' -



oif the presc.nt. Thei jud(glnientt entered 011 the liuding's
of the jury having been revcrsedl iii terni , the Court hield
that an appeal lay. Iu the prum-eut application the Coiuty
Court in teri confirme(- the deeision of the jury.

The present vase hiaving been hoard hv a jury' and ilth
judginent entered at the trial upon the flndlings of 11w jury
having beeii confiricd in terni by the County Couirt, I
think there is no appeal in sueli a en.se to tue D)i\ 1>îonal
Court, and Ille present appeal shoud ibe quiaslhed.

IMOSS. XJ0 DECEMBER I liII. 11906.

C.A.-CHAM BERS.

BUIIKE '.TOW
TNSHIP 0F TJ11BIJIY N.'ýORTII.

Appeal Io Court of Ijpa-Jcu o Appeul froom Oirder, of
Div isonul ourt-.TJrifling .1 rnoun tin volved-ttin-

porlant Quesions-J arisdirH(on oif Drainage Refitree,.

Motion by plaintiff for ]cave to appeal froui ordor of a
Divisional Court (ante 457), reversing judgment of CUE
J., at the trial.

J. Biekueli, K.C., for plaintiff.
Featherston Aylesworth, for defendants.

Moss, C.J.0. :-The action is for trespass ho pIaintiff',
land, and the trial Judge awarded her $10 daniages and
full costs of action.

A drain was being eonstriicted under the provisions of
the D)rainage Act along the highway in front of plaintiff',
farni, and the trespass coniplained oif consisted inisred
ing earth excavated £rom the drain upon a small portion
of plaintiff's property.

The trial .Judge found that plaintiT's lan(d at the place
in question was worth about $10 an acre, and that no mioru
than haif an acre wa.s injured, su0 that, as ho said , the whole
value of the land itself wvould only be about $5.

The action is, therefore, one which should not have been
brouglit in the High Court in the first instance. But, throughi
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ain inatiî rtenue Îl %vais silid, tit'feiitii il, 1huir. sîa1 -

mient (if defenee cienied ail lthe aî1legationý of th, .awui

of c'laimu, wiil, iolved al denial of pl;iittý' tI]it', ani1

for thus reason, the trial .Judge awarded i ot> iun tu li

Court seule, observing thiat bult for thait fat i h, wuuld4 1)a-

flt great hesitaîjin inakg .1n1 ;re ~l uosî,

lit appeairs liýt iii tiw "Stalteiti u cLimii il \%;I>h''

that the trespass va-s upuit th suîw w part (il pLfl i',

lot, w hereas ifl point of faiut it \\zaý tiliun tiite uî-w'

part, and it is flot improbable tha;t, Ilu enevu i ineet1
this ýstatelnent defendanit> tiiiil)liedl mbt a denial af plain

tiff's tille.
. Defendants. anion- other ans%ît: ifr l plaint ilY laia

Objected that the case wag one whiuli l>eIl'ut'Ve~wih

the cognizance of the Drainage erentere.93u

the Dlrainage Aet, as aînended i' 1 Vdu . \-1. uit h. ~
The triai .Judge thuugl otherN ise , but thet P)i\ siunI Uuuotrt

agreed with deft'ndants* eonlention, aiid dîismutiltht air-

lion.

Plainîiff nuw st'eks lu earry Ihe tensuý ii alipetal fqr tht'

purpose, as it is said, of hiaving the qutestion sete.Su

that iii a case of littie more, than a tteulînjua-ii lrt'jpas ifu

land wurth $5. and in ait actioni thiuh o an ttvrne
ini the pleadings rentlcred proutr tuk bu xiniitit'dla inhu

li Court, one toure decisioti i> sotiglit ttputîi th tue-tu

whcther, on the facts, p)liaiitilit shlouhd it or 'ol( woui n ai t

resor-1ed lu the I)raimige Retefre for' 1e1$,11,pnstin

Whetltcr the point inoiS iii i- wo nul te lit tilith
i ottwithstandinig the unintunsllfl 1t111-u Ptth1i\1 siuîuîi1

Court-as lu wliîeli it is itut toesr l xrs al, iioni,

at present-l think enorgne l iîuuidj not lnt toi,

Ilhe prolongation of Ibis Iîiiaiunii. Thei antoutiit ai stjk1'

is, so lrifinîg, anti the niatteýr of su litle osquu 'ep

to the parties înmei te orned.al iliat lit1 lsutto
-iven by lthe ,Judicaturt' Aûd stidi flot bulirt, ti i

tîofu a Itirtlitr;iappetil.

There arte otiier gruuinds uf defence, ii>en lu itieuda
upon an appeai wiîih are nul wilhoiit wt'igitt ai ini riesîtuel

,)f which the Jiudge wlîo delivered ihei jigul"tet, t f lt'w

l)ivisional Court int(lilet a îiwfaiouralde lu t itet-anllts,
and Il 1, possil)iC Ihal suucuess oin tht' tquestion of furuîîli

wotild rift mewan ultiîale jtues I i îintiff.

Mo4tion rtrtised iwith eos.

' 1, ý >
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DIVISIONAI, COURT.

l>IIUMMON I[NEsý CO. v. FlN1o .

Vûdoind 1>P'u rc «'(0 iJt 1 t'ilct for Sale (1 of o-~pc
Ilerforiance-IJncqiit(b<le odw l<cetnipe.
-Mwfgtt,cc or 11raud.

À ppeal by plaint iff., froîo judguîenu of 'urz...,ai
thli triai, disillissin- witiîout costs ain action bypueasr
for speeific performance of a contract by defendant for the
sale cf 10 acres of land. The trial Judge found tha;t the
eornfract was valùi, but heli that if would he inequiitahle
li) eiiforce,( if against tlefendant. Hie disissed it -witho-ut
prejudice to plaintiffs bringinîg another aetîoiî for flin reeti-
tieiitioii ani enfovcenient of the eoI)ntr;t, or loi- therur
of the part of the purchase money paid.

T. 1). Delamere, K.C., for- plaintiffs.

fi. T. Blackstoek, K .,for defendant.

'Tle judgnient of the Court(EJW 1<IltX..Uir
'lIýN, J1., MAGEE, J.), was delivered hy

FALCONBRIDGE, (lJ f.t rial J litgv lias .eiial
found that it was hiot thi ntenîtion of oîtliîcr of t lie patiesý
that Fernholîn shoul dispose of bîis h''use ani baro mnd
implrovemielts as part of the agreeniexît. Re also Pidsfl
that it would ho inequitabie ani unjusI to enfore th(, (on-
i raet against l-ertnholin, heeau.e if eerta i ily îs flot t1e reni
liargaili ho intended to mnake.

Tiiese findings appear to be justified upon the e-vidýnce
oi 1Fernho1ir. This defendant is a Swede, aîîd immifestly
labours 1111(er extrenma (isability when undergoing sivaIht
eross-examination ru a langunage with wliieh hu i s buti in-
perfcctly aeqîîainted. The learned Judge lias aLejîe is
story in the maini, notwithstanding soUWe stateielli w ii
ajre not, quite reeomîciiable with each other.

Mr. Bliek-st<wl,, at the close of the evideioone mely
uliallenges the plaintiffs, saying, "J1 propose to comment
uipon it if Wright. the, offievr of plaintiff eonipaitv whù muade
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the contràct with Fernholmi, is flot cale" r»hîwa
not called, and Fernholi's evïdeýnii> thrfrii~n n,
contradicted. 1 woruld have thought thatt it Judg,-- ,
pression. art, equix aient te). or would juistifx-, a fining thiat
there was eitber a nntnal nîistake or frauid iii theý wriiîten
doerument.

Ilowever, tlie J dw. aie his teî~oi on h gru

that the cîrcumsta.ncvs Makeý it ineqitab,ýie- fortt.'sutt
interpose for the purpose of a spe.itie efrtaas..'h
letter of 26th August ' 1905, . . . w idii 1s riiqd upori
by plaititt as depriving thu agreveent (if ii- iniwi1tabie

icharacter, ïs purely illusory. Il isý flo(N. 1xeetvd i,\iitu
eompany ; it is not even sigliod by.\ Wriight ~ i[ aagr andi
it leaves Feruhio1i entirely ait Nir i'ghit's lnerv ;as7, tsi hat

patsn t wo aer., shorinli lie ult len ani 1allssts'i t.. i11111.
1 ani of opinion i at, exvt putt-îit lg t iue ( ivase iiin the wer
ground upon w hlieh the .Judge ba- chse ti pliae il. lit, has,
exercised a judicial (liseretioli iii 11(,icmatter, alid t1h,1 hu..
judgnient is riglit. The juidgxnent a ipeurs lt 1't 'utUli
eiently fax oiurn.lsh tsi plaintil'> n ii tai th( ;t ion ix s i
mnssedl without cotand wilititu pr uslc s amni at]ion

wh lich plainiffs iiit b, àidyjesi ti briing for, rci~ ittato
an peeific pefonins. srfr returu -f liepret.

ntouiney.

luit *ny opinion, t is( appeal oughtf tso lie ist'-s

DIVISIONAL COURT,,'.

IfNwyZson-i '/niîr Inj;rt/ fi) I>'ycsrn-no î les

Appeal liv sefendants froin ugne~o ~M xti... n

25,in favour of plaintif fr $20 nanatim frstî
agsfor personai injuries fi\ane liiiplaintif fsîilt

fail ripon a sidewal1k iii thiie(it f ' taa vîlgms t..t'
dangprous owîng t.s ifN es.nsit iss lurasn 4bssx u



111h' VINA tRDO iVEEKLY IIJI.

The appeal was heard bY FALCONBRIDGE.. , ¾v'o,
., IIIDDELL, J.

W. E. Middleton, for defendant.

I)'Arcy Scoti, for plaintiff.

RIDDELL, J. -It was argued that ,. ýuiuing hie state
of the street to be such as found b)y the triai Judgo, there
was nothîng to justify a finding of gross negligence against
the ntunicipaiity. A great inany cases were cited to us,
soirie front the English Courts and soine front Cana-
dian Courts, and inany froin the American Courts. 1
have rend ail the English and Canadian cases and many
of the American, but 1 find nothing which would jus-
tify us in departing iii any degrec froin the decision ini
the Supreme Court of Canada in City of Kingston v.
Drennan, 27 S. C. IB. 46. Mr. Justice Sedgewick, in giving
the judgment of the niujority of the Court, discussed the
meaning of the phrase " gfoss negligence," and came to the
conclusion that it meant " very great negligence." 1 do not
know that this advances the matter very rnuch, if any; but
1 have seen no0 definition that is any better. Without at-
teinpting further to define the expression, it appears to me
that if the jury could properly llnd " gross negligence " i.n
the Drennan case, the present case is a fortiori.

The facts as admitted and as found by the triai Judg3
are in lis own words as foilows: " The ice . . . on the
inside of the walk . . . ran up to 6i and possibly 7
inches in heiglit." "This condition existeci for three or
four weeks previous to the accident without any reason
being given why this ice couid not have been removed."
" During a mild minter, with the appIiance,3 used hy the city
for the removai of just sueli dangers. . . .It is in a
populous. section of the city, mucli travelled, within haif a
dozen doors of one of thc most travelled streets of the eity,its presence appears to have been known to those
whosc duty it would seem to me to be, under the by-Lw.
to sc that it was removed." This ice sioped down to the
level in a distance of two or three feet-as it is put by the
ward foreman, the ice sloped down to nothing above the
middie of the sîdewalk-the sidewaik being 5 or 6 feet wide.
The Judge finds that this was " gross negligence " within
the section so as to make the defendants liable.



1;1 c.. CITY Of <n UONT0\7.

Apiigthe law as laid dow n iii iwiv Drvimiî u1-u Mnd

in the charge of tilt Uhiof Jui 1et (of lt-e(oiuniha
(with which 1 enirt1 agree et out oui p. i1fte epr

in 2- S. C. Rl., it ue not- seu1 1 t. 11ie1 that- iv tral
can be isaid to be tîtrolig iii liïs finding.

Thle plea of eoiitributory negligenee is <li:posed ofi'

G~ordon v. City of Bellev ie, 15 0. R?. 26i.

TIhe motion shoolt be dismnuiseeîi witli ot.

t XLONflI D(E. '..I, ga t v ia0lk. 111 f Vt iî lte

',arne conc1usion, rutferriii.- lt aldi'îiigi.îg lloy

v. ('ity of O)ttawa, 3 0. \V. I.L9

BR l1 P N. J.. (volieiirroi, frreason:- 'tated iu w~rîiilg

CHAMBERS.

Motion hy defendant., tb strike out jurV nth i. r-

regular under sec. 10)4 of the .Juiciature AVI.

John T. White, fordeudt.

T. N. Phielan. for 1p1iintilr>,

Tni.. MASTER :-Mrs. Burusi, nu1e of the plainti1 - 1l

into an open sewer whieh lîad been e1ig il) lte4 'iîrevî bi'ltlit
defendants," mnd %wa, injured. Ulwl stîîteînenwt of d.aimi tlmeîm
proceeds to s-ayî% thiat ber inure iereiauOd Uv t1tr ~d
gence of tUle d(4fendants il iii >qs-urel uarim -aitd >te\tq
anîd xnaking- ilt >;iult sa1,le for paseigr- u-îg ilt ;lltl
street." And î,he eýli iîneddaîaesf lir 1iijmi,,ý.

It was contended that the f*ailtire -,i dfilist ur

Ille exaatoi Çs Dot no-eal ili t. ilwalimi. <41
the Act.

But, in viwof Ille recetdetomsiiAî.-rmgt
T4'ownsliip ot '.hnîa (). W. Il. :111(ian Ilobi \. Clitv

ur Ottawa.ý 8 U. '. l. fM1 'b do lo iî t h1li01- a~îm
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can sueceed. ilere plaintittb *d aim is, based ou an omis-
sion on the part of the corporation which rendered the
highway unsafe for those entitled to uà% it. llad'the ex-
cavation been alleged to have been uiilawful, the matter
would have been otherwise.

Ail the authorities are given in the case~s cited.
The motion is granted; costs in the cause.

CJARTWRIGHT, iM A,-TER. I>ECLMBER 19)t11. 1906.

CHAMBERS.

PATTERSON v. TOD).

I>nuultie--Motioi Io Dism&. Action-Wtitb of Prosc euho n-
lie fusal to Dismiss-Terms-Change of 'Venue-Spee4dj
Trial-C oss.

.Motion 1w defendant to dismiss action for want of pro-
seention.

The action was commenced on l3th March. The state-
ment of dlaim was not delîvered until 20th June. The
stateinent of defence was delivered on 24th August, and
plaintif! joined issue on lst September. The venue was
laid at Brockville, where the jury sittings wcre held on ist
Septeinber. On lOth September notice of trial was given
for the non-jury sittings on 6th J)ecember instant.

After the exaînination of plaintif! on l5th Noveinher,
his solicitor eoneluded that the action must fail. On 27th
November he wrote to defendants' solicitor to that effect,
and stated that he would not enter the action for trial, and
that lie would so inforni his client. The 3rd December war,
the last day for settig down, and the solicitor at once
wrote to plaintiff as above stated.

Plaintiff did not acquiesce in tlîis view of his cae,
whieh he was ready to have tried on 6th -December. le
accordingly went back to Brockville and took other advice,
and on l2th December an order was taken out appointing
a new solicitor. Hie, howeyer, was not aware that notice of
trial had been given when first consulted on 30th Novem-
ber, and accordingly thought the action could not be tried
at that sittings. fIe did not in fact receivc the papers until
alter 3rd, December.



~~~l~~ -Et 7I,7'N . 1'l' .

(lit 7t h DecclIober this motion wias anhd.adw

1arguled un l4th Deceraber.

C. Aý. M1ss, for detcndants-.

(4rayson Siniith. for plaintitt.

THE MýýASTER: .It wias- argiid that lthe aiuni liad ai-

ready been i irtually piut an end to hv the -itc f 2ýh

November of plaintiff's solieitor.

This, how ever, is niot a, nccc'-->arv 'ucuîî vrîi
letter. as it states thait he client wa> tu 1w lil1furîiiîe ut1 bis

,solîeitor*s opinion. Plainlv this aý t i hn nopr
tunity of taking othier advice. if l'. desire(d U- do bu

in any case the present motion impilies thiat ileion î,

>til1 penàiîîg. The inotioo itself w-as 'itc iiviw f

the action having hegun so far baek anid two\ .îtns avn

leen allowed tu pass without itý bin )ruughIttoril
11wh iîext sittings at Brockville will not bu uiii 11i lî.prl

and plaintiff says he is ready for tiai. lifefnat0

desires. plaintiff imst go to trial at ilunuig(1tw
asîe.This change of venue vil] reall «\lv is' or ii g-on-

veineof the parties and their mi wsses> atd a axigof
xeîc.as Ottawa is inueb nearer and gair4facest

Burritt's Rlapids, where plaintiff resýides nid Ibi, ine~

no douht also . than Brockville, aind defenrilantcide.
the (-ol1it-v of Canleton. Sub)jeet, tul tbli> codtin îIl

muiîwiIl be disiiisd, but the' :11)'lad îcicna

t lîcruto wîil b e t'' def'endant iii aux xcii

MATFE~VONv. BEAi'iY.

Court of . 1pa- tr b V0f 1)I. jiui I)rr fro»,, J1 ildc fil (if

Forw of Order-Lkecibîl.

Motion by <iclendants for leav c ,u al)pctti dri lu tHic
Court of Appeal froîni th. jîtgncnt iii the, ir:l.

F. E. ]-Idgins, K.C., andi W. N.Fegsnfodcnd>i

4%>. MeKaY. fotr plalintif.ý
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Os1~R,.J. :-"orthe purpose of tltii ai>iliea-ttii, 1 mia%
properly hold, upon the affidavit filed and the note of thi
judgrnent, that flic anount involved is upwards of $1,00(l.
Thiere is a judgmient for dainage., for tiiber already eut.ii
$565, followed by a judgment for au injonction restradining
defendants frorn removing the tituber reinaiigi on th*-
lots, sworn to he of the value of .$800( or thereabouts , whie.h.
if the judgrnent is wrong, the defendants, by the very te-rnie
of the judgment, must lose if it stands. So 1 think that 1
have jurisdîction. to make the order. 1 tbink also thiat 1
oUglht to niake it, as a I)ivisional Court would probabiv feelI
itself bound to, follow the judginent of a former )ix isionaI
Court in I)olan v. Baker, 5 0. W. IL 229, 10 0. L. R. 29
ttpon which, as counsel infornu mie, the t rial Judge auted.

An order, therefore, is granted givilg defendant leavf-
to appeal' direct to this Court, passîng over the Divisýîiinal
Court.

The order should reelte, 'ami it aj>pIearîing thiat thv
inatter in controversy ini the appeal exeeeds the sunii or
value of $1,000 exclusive of c-osts, and therefore thaât an
appeal would, lie front the. deeision of the Court of Appeiil
tii the Sttpretne Court of Cnd.

('usts of the tîppliitat iOn tu be euýst- ini th au tse.

BoyiD. C'. I)&~ I 0 i 0

TRIAL.

1{NILL '.. GRIAND) TBiJNIZ I. W. CO.

Iclwu-Inuryto Land by Layinqg Di)ble Trarks-ActIOm
for I)aimage-Remedy by Arbitration undér RailwÀay AcI
-Parm, Ci-oesing-Blockîig by Ih'apitiq up1jw-e

tioabl W au -Lia i atan.of Tinte for Bin gýinig A chtio
-1<?lockinq of oris lses<n fI>tge-o,<

Action to reeover damages for injury to plaîntiff's, farni
b' thec laying of trucks by defendants aeross if.

BoYD, C. :->art 6f the damages elaimed ini thîs case,
arises frorn the defendants having so raised thie new line of
rails fonniug the double traek whbere it erle iintiff'»
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land as hi mies the grade of is farti uoiiig Thureý i>
grae i trobla amti tlfiilty ini the useý iof theu- 'g a-
alliegud, 1)y the ill 1 osiifity or sîp i ai adea i uaili lu
shutt the farlu gale on the upu ar(i grade, ilhaa il aa>îe
vither- a sinalier load to bu carriuil or a aaaan i,, 'n aplu.
io sAit the gale. sa as to kuu1, out icile frona tbu irauk
w1ila' i lie lada is bliing dive an "roc,. l'Thh iii dfil*, arh-u'e.
froa the eoaastnuction of the double trauk. aina i-~ a <tl
to ha' nressei vd I'aîaîen indunir lis. iailwa\ A,y anlw
tot bv waX' of aet itn tseu sue. 1211>. ului,. îwgligenu )o
wiint la autitrili lu onsr onl Ilie j'art of dfnat
i, aloiege amîi prou ual. Tiaure. i, il-, et Idenue luu t. 1',<

ýýhew wa f a4 athoritv or nuiieu e o q ni ion.l, oni
Ilcronn alna1 aof jeb secoua iru-. paî i tmi :1a- lnilaî alfn-

damIs Mbi as la giuu a1 riglit oaf -r 1:1a ' li- !aIitaîte 'f 0ue
luain i ta <ail I ri-gI'.

lni th bu iw ar imatter air a uuîplaair, th buiaakng ip ow

plaîîks, amîi bloaX in "< f ut rraa iii ia t , h))4.ib eaji) [il p or
shoveluIng <P) snow thraaî udfuaaît- at wuid bu.
1 think, an artnhl iuuabi rng. if' the art u io a> wen ruh
in tiiaae, i.N.witb in une year aflur ii. bu nJurv -nU> r
tuie piliîng aap (il stîlua and] tatking a-io in-bîti

atîo, bgun oual l.ati Novutuiben. 19()1;. Î,i Iaiaul jl%- -q
14 lf t R aiN'a V A eî.

'I'ins Ieaves~ as thae otiv aicetaaîipan Ial tga
sulfu*(r>], froua Iatoekii«g of the ri au li pililup !io>tl.i
tiUs. w hid 1 thougbî nt ite tici oan. a babîli 'f alufet
dants, for whilh 1 now aum>-- tbe muii of e$pi alaîaae.i

fuet ltir Ii>, rugrut at tlli ouut ofl<u liiigauîioîa %w; la 1
ruuai thu autof Plaintiif's app1li(itlionl lia theImtar e

t 'aaaîîîsîoîer uilli al viuw uf gett i tlau rnîJ îgnuie
i hi> reuai l eoitiplî- withillte li uaaa irî t n

ilo-ed1 bv illu1t1i uduru. L)8.
JUdgiauuî for $41) anc] no0 cosI'.

As to thtu exelusiivu juriisîietioa (o, ail f1a 1 r11 aîi
I îing vestedi n the Buara of Hu ilu w (un îisin.-. .
(;rand rrmik R. W. C'o. N% il>erraul h,; i. c, R:. 1.

As ho the regulation na>] eon-4rîu0yiu (t wi 2 raag dci
lies. jtirisdiction being iii ihe Borliu lilwau t aaîii
aullurs, l augialh t 'ou nI i a ifni nn lie, ,' y U,,,at< 'faba

tiesfr lands iiue]b larpriarigu iar u
Langlois v. Craunî Tr'i'<iî .\.i'. .R > S, '. ~

VOL. vin'. o-w. aiO. 2,2 1;4
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DIVISIONAL COURT.

LONDON AND WESTERN TRUSTS CO. v. CAN-

DIiN F1JRE INSURANCE CO.

Fire Insurance--Subletting of Preni.ses-Change in Ntr
of Ris/c-Nolice Io or Knowledge of Assured-Laiidbord-e
and Tenant-Control of Landlord.

Appeal by plaintiffs from j udgient Of FALCONBRIDCF,
C.J., ante 2î3, dismissing an action by the liquidators of
an insolvent cornpany, the owners of a building iii the towxi
of Sudbury, insured by defendants for 3 years froîn 4tb
October, 1904, and destroyed by tire on 3Oth Noveinber,
1905i, to recover the amount of the insurance.

The substantial defence was that thoe in ~ecoini-
pany leased to one Ferres, a Syrian merehant, a portion of
the insured building, and that Ferres took possession thiere-
of and put and kept therein for sale a stock of merehanj-
dise, and carried on the business of a 'merchant , wil
change of occupation was inaterial to the risk, which thiere-
by became a mercantile one, and more hazardous thani thiat
described 'in the application for insurance.

G. C. Ui'bbons., K.C., for plaintiffs.

N. W. lîowell. K.C., for defendants.

The judgment of the Court ÇBOx'n, C., MAGE, ,
MABEE, J.), w'as dclivered by

BOYD, C. iscase requires that the legal effeet of
the statutory condition as to change of risk in a tire poli(. y%
should be considered, a-, found iii R. S. 0. 189,â ch. ý2o3.
sec. 1618 (3).

Tit is laid dow i n . . . Arn. & Eng. EneYe. ofd> W
2nd ed.. vol. 13, p. 286, that under the usual forni of plv
it is avo ided only by an inerease of risk by any mneans ý with-
in the knowledge or control of the assnred, and therefore
such an increase, if nnknown to hua or not within his con-
trol, is not fatal. To support this text is cited B1renner \.
Liverpool, etc., Ins. Co., 57 Cal. 101, 21 Amn. R. 703. ndv
the Canadian case Ileneker v. Britishi Ainerîca Asiîraniwe
Co., 14 C. P. 57.



LOINDON &~ WIEST. 7'. C'o. v. 1'..VR No

The " usual forni " refers to what is ealledlw 11 >1:
dard forîîî of policy,' L.e., one frarned by the statuite uftil1w

sýtate, having the stipulation that "if the hazard Ahall he
inereased. by any means within the eontrol or koldr
Of the assured," it shall be void: 19 Cvc. 711; and aîun
the caises eited is the one relied on by Mr. Gibbkon. iut
Nebrazska v. Christian, 2 Neb. 5'42, 45 N. W. Repr. i;-)4, -2q

Amn. St. Rl. 407. This case, iii which the >ol\- was as i
ou r statute, decîdes that where a tenant, w11hoquî the 11 ki u -
ledge or consent of the insured. urae, h hk it 411w,
not avoid the policy, unless it al9o 4cunitaiins a ipltu
te, the effect that an increase oif risk Ib,\ thv tenaint will
rende(r- it void.

S,, ini a vcry late case früi KenituickyfuS o
B3ritish ms Co. v. Union Stoekyards, 87S'. -,. V. Urpr. 85
where the words of the condition are, the( saiiit iilo in ihe
copulative, as suggested du ring the argumnt bultrii 1111

disnncive control or knowledge "-and1 Ihll te ten-ý
8.1e >asV as here. subsequent to flie policŽ', il wasli ébl Itlai

the policy was not av oided by the tenant uing îl prt-iin
ises in a more hazardous way wîthout the knwegvu lp
inszured, and otherwise than allowed by thleae

But the inost satisfactory ecs in Pt.e, oig àdui
binding upon us. if it is not distinguishiall i> liteneker N,
Briii-h Aierica Assurance Co., 14 C. 1'. 57, 2. It na>
there-q pointed out by Adain Wilson. J., fr w i.court, thiai

dnigthe lease, tenant was as jwcli [fie owne,4r of the,
land for his linmitcd inftert s flt ownier, thie tenant uf Ilhe
fee, is for his lagrinterest. The landiord i-uuild nulf
entefr lupun his tnnuniess by. arerain uht

fetwithuut beo ina trespassr-the 5q. :Ia if lic
wvere thie nîerest stiirangr-anid during, is torm i te qnant
rnay buiild as ranch as hc pleases (withuutii regard t( lu 11
laniord) su long as lic doemuo 1101 nii cm i az4te. if (1wv

s4ays> the change had been miade wvith flic -gpressconen
4)f the landiordl, it might have been wel and il Nijt> mider

isý cointrol-but when mnade without hi> %Nouege we d
no(t thik that il mnust be held tu be mitini biis .qîr.i

The' unix distinction . . . in thi st se > 1w1:1 111.t-
c-hange wuas made by a tenant who was> 1,-1 11114)si
after the policy. This i-, nl al inaterial dleew a
injg jrgard to lime reaisoning of -),r. utieWilson. W'Vni-I

lieplivwas mnade. it wasî knownI thai Ille Jprolmies wcire-
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of teneinent ellaractci, <eupied or to bc oeuid ytn
ants. The subsequent tenant made a change in the occu-I
pancy by bringing in a quantity of goods to be sold, ereat-
ing, it is said, a miercantile risk. Be that as it may, there
was no structural, change-no waste-nothing in respect
of whichi the landiord could have interfered had he kuo-wn,
and at best the increase of rîbk, is so slight that the finding
miglit well have been the other way.

But granted soiae inercase of risk: the change was ma(]e
by the tenant for his own purposes, not as agent of the
landiord, and not with the assent and not with the k-now-
Iedge of the landiord. This being so, the cases justify th,-
conclusion that they werc made hy a stranger (or as if a
stranger), one over whoni the landiord had no eontrol.

That there was a break in the tenancy is of no import-
ance. The change, if made by any tenant who is in for the
time being as owner, is one which is not within the cointrol
of the landiord. H-ad he known of it, whether withiu his
control or not, it iit be his dutv to notify the company.
But no state of facts is provcd here to shew that the land-
lord should do anything more than he did, Le., remain
passive, because -unaware that any change was being mnade
in the prcnmises, for which thc tenant regularly paid hîs.
rent.

Tphe cases upon which the judgment in appeal rtsare
<nies in which the condition was alîsolute against any chanjjgr
of risk, in which case the insurcd is fiable to losc is in-
surance if any one makes the change; whether known to
or eontrollable hy hlm, or iîot.

In mny opinion, the judgment should, be reversed, aind
the company be ordered to puy the ainoint insured and
eosts of action and appeal.

DECEMBER 19TH, 1906.

DIVISIONAL COURT.

KENT v. JOHN BEBTRAM SONS CO.

Neqliqence-Injui ru b Workman-Con.1ributory Nilyi~

Einding of Jury.

Appeal by defendants from, judgment Of MEREDI'fi
C.J., at, the trial. iipon the findings of the jury, ini favotir



KEINT v. JOHA - BERTRA-V SONS CO.

of -plaintift for the rceovery of $450 in au a tio or dami
ages for injuries' susitained by plainiTwhh cgae ink
putting- ini gas fixtures in defendant<i> tov Plaini Ir
was c-rushed betwvenu a eolumn and a crime w ic \wjjben
propelird aloug a traek. Plaintiit allegcd igigcentu
part <,' defendauts.. Thie jury found tlw faut i fa,,our
o)f plaintiff. %ith onu ex-euptïon referred to belnw.

E. E. A. I)uVernet. for fean.

G. Luicli-Staunton, K.C.. for plin iff.

The judgnient of the Court {V.XLC0\1uuuîw;m, C.J.. 1IRlT
TON, J., RIDDELL, J.), 1V'ý[ deliuered 1lý

FALCONBRID(,L, C.J. :-TIhc indiig <,i' th. ,jur~ i liai
plainiff could bv the exerci,,e of rea1na 1 11arehae od
ed the accident iiz., by the use Of a la1dder,' t'I(. al 1r-'t
sigrht >eeins to interpose a fortiidale)( bar11 i1i t1ew \\;I f
plaintiff's recovery. But, havingl regard hii the i i denre.Ili
the nature of the case, and the exlnt o f ihe jtnrý,
it reallY omly defines and deuicýadgr' n kind -if

ne(gligencee in plaintiff. whiu i~ 1 e> ifeutfrn
eonitributory negligence which would d'nil mn i e
ýover. It is an exanuple of a caewceIe1,aiîuitffl Iii
his owa negligence bas broiughti abouta niio <fa-
fair., \whicl is tinus~ual or akad u ibde o
eýxempt the defendaut from liab)iIhil' ifi bumdbi tht 111,
ercise of ordinarv uare hai v ie nui~tepanmt

The rule was formulatcd iii 1);ve~ i \-n> ii t. 1
5-16 ' and has been reecgnized iiinnur. ;ju ad liv
text writers ever since.

Wle reserved judgrment for thepupe frdigir
the evidencr given in order to siatisfyor'eî)whte
there was a case to go to tle jujrY. \\t ari' ;il] id, opinion1
that thi'ýru iva, abudant evidenue proper ti l', 1w buuîtteil

to thu ury atid upon wbhich thev eotul( reI.mnh1 i14 a
theY have donc inI)Ieplintîff's favour.

Appeal dismaissed with costs.
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CARTW~RIGHT, MASTER. DECE.NIBER 2lST, 1906.

CHAMBERS.

COPEL N n H \F~I'hil Oo. v. LY MAN BROTTIIERS,-

Pleading-Default ini J)elivery of Defence-Noting Pleadipi "g.l
elosed-Sellinýq Asîde Note and Leave to De[end-Termjs

-cosis.

Motion by defendants to set aside a note entered by
plaintiffs that the pleadings were closed, no statement of
defence having been delivered, and for leave to defend.

G. H. Kihner, for defendants.

W. E. Raney, for plaintiffs.

THE MASTER :-The writ of sumnmons issued on 4th April,
1906, and defendants appeared on the 12th. The statement
of dlaim was delivered on 26th June. On 25th April plain-
tiffs commenced an action against the Business Systemai
Limited, in which the staterment of dlaim was dehiveredl on
9th May, and statement of defence on 14th June. The
solicitors were the same in both actions, and on 29th Juine
plaintiffs' solîcitors wrote to defendants' solicitors suggest-
ing that, as the " Business Systenis had taken over the de-
fence in this case," against the Lyman Brothers, these two
actions ouglit to be consolidated, and asking if defendants'
solicitors would consent to this being done. Deletndants'
solicitors declincd, and plaintiffs' solicitors 'wrote again, in
terms implying that they supposed that both actions wolda
be defended.

No statemnent of defence was, liowever, Ù!elivered fin th(>
Lyman action, and on l2th October plaintiffs noted the
pleadings as closed, without giving any notice to defen-
dants' solicitors of their intention to do so. This :silence
continued until on l7th IDecember instant plaintiffs moved
ex parte for judgment, and the present motion to, set aside
the note and allow the defendants to defend was dîreeted
by the Judge before whom the motion for judgment came,
to be made before me, and was argued on l9th instant.

Iu view of the facts, as evidenced by the correspondence,
there can be no douht that the motion must be granted-
The only question is one of the terins.



BISRfOP v. BISHOP.

1 had olcasioI1 to express my viem of flic prprwy
to deal with the slip of a solicitor in -%uir v. Çiuînane, 10 0.
L. R. at pp. 369, 370, 6 0. W. Rt. 61; and that when oii
tors have been practising on easy termsý, such- reasuonableg
conduet is not to be discouraged by ilnposing.L penaII1les g.wen-
ever any litle slip or ox ersight takes place:ý Ca nadi1an C.enr-

<ral Electrie Co. v. Keystone Construction Co,8 O. \. R~.
at p. 685.

Ucre de-îendauts würe plainly in defýauli. Ou ilie otheýr
hand, it would have been more condueive to harmnyn and
the interests of the clients if the defaultlihadki e 1,rou1ghit
to the notiee of the other side before noling it.

The order will allow defendants to plead, wigb 0we
iust do flot Inter than 29th instant. Thyli(ýý l taike oui
this order, ani there will be no costs of the motion tgofier
party. 1 undcrstand il was agreed thiat the, eosts -if ilt
motion for judgment are to be te pla inti1frs 1 Il 1 any t'Ill, and
that this is to he ineluded in the orde(r it het iIitle, ot the
present niotion.

TRIAL.

Hî,IIIOP v. PISIIOP.

Action by a father agaînst hIl son for adelrtinbs

the former was the true grantee ilanxedi in a de o~vn

Iandl, and wae the owner of thie land, and nit ime efe
dant; had wrong,,fulIy assertud tle s the granîee.t*,, mînt;ha

wTongfiilly ad a mnortgaige- theeon a forusv~o
of the Ianil am1il daniages.

M.AGEjE, J.: Plaintiff is 80 year-s oldc amdilîrte x
187.1 he came to Ontario rrorniEgad anti in $3 en

to live on the land now in question,. %ich1 then eiiwe
to one Thoinas ('undie. Tt econsistedi oS :; acres, ls 1i the
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towii of Barrie, tipoJ w h jeul a :inali hionse, li whiieh
plaintiff, with his wi le and tiei r wintarried ehildren, ha.,
iivcd ever since. In 118ý ihe ltad 4 daiighters and 3 sonsý.
the youngest being the deienilait, who was boru in 166-,
and hasý the saine riame as the plaintiff, George ('hristophier-
I3ishop. The plaintiff asserts that front the first lie had
an agrement with Citidie for the purchase of the pr'opertvý
for $500. Whetluer that be so or not, lie had flot been able,
to pay anything on thic principal, uit ail events, of the( pur-
chase money, Uip tilt September, 18.90 . and any nuonie « \
paid by hii liait been received by Cundie as rent, at the rai,
of $36 per annuni or $3 per month, as shewn by the rcipi -.
It may be that Cundie, who is said to have been a carfut'!i
itan, althongh agreeing to seli, woul ouiy treat plaintur'
as tenant, and thus have power of distrainîng luntil sue
thing was paid on the purehase moncy. But, aithouglinu
paying more than the rent, plaintiff had made îiprove,-
nients l)y addition to the house, fenc-ing, ete.- He antd
Cundie had occasional dealings with each other-bung11(
and trading colts, hay, pasture, etc. On l8th September,
1890 , plaintiff paid a sunt of rnoney to ('undie, who gave a
receipt iu full of rent and ail accounts bo date. On 22rid
September, 1890,.an agreeitent under seal was entered iinro
between Thonmas Cundie and George C. Bishop, describedj
as a labourer and an unmarried man, for the sale of ilie
propcrty to the latter for $500, payable býy instalinents wi
interest at 6 per cent. yeariy.

On the date of andi after titis agreentent the followilig
payrnents werc muade: 22nd Septeruber, 1890, $100; 2 -ýil
October, 1891, $50; 6th Noveruber, 1891, $54; 2nd Augiit,
1892, $100; lSth September, 1893, $12; then 6i payrnentsý of
$14.40 caeh for interest in the autununi of eaeh of theyer
1894, 1895, 1896.' 1897, 1898, and 1899; and thien on 3Oth,
Septemtber, 1899, $100, and on 23rd ,Ianuary, 1900, $4.o

This was the final payînent, and thereafter a dûed buar-
ing date 23rd January, 1900, was mtade by tile exeuito)r or
Thomas Cnndle to George C. Bishop, therein dsredas a
mechanie.

In Marchi. 1900, a utortgage of the land'wa, udeh
defendant, as George C. Bî-shop, to Mrs. Spry, seeuIngIT- rut-
paymcnt of $150 lent to Itîn and interest.

This action was brouglit on lOth October, 1905, platin-
tiff in his stateroent of dlaim alleging that h(, was tht'ý



grantee îîaîîîd iii thle deed of 23rd àJ îîi , 1w wp ,o u
the ow îwr of the Land, and tMat defeudani had w% tngfudik

eniet to be the grantee, and hati wvronful1 matie p,
miortgage. end pmrying tu haxe il, su eeart and to 11;%.
defeudant ordered to gixe Up w> e'iio ufth nd, cr.I
for damnages.

liain soliior hallI previollisly wrineî l tie i
elaiming one-half of the land.

At the trial it becaume îifeii.i thaut. Iaeerthe
rights plaintifr miiglit hav\e, hu e-ul not e>tahli-h thai
lie \wa> the persoti iutendedi by ýlr. audi ila-te grantoi iii
the dered. An amenciment of lihe Iduadîng- a unskMA oi,
and grantds. ..

The net remuit of Pue taideace C- iai ual f Y ite W ',
$360O paid for the propertv o\1er ami aho, e thu ~ îms
,Iefendant has ent rîbuted out Af hi- -mil~ ultw'n- *Mh ..
$50. ..

'Ve Unîd tMen that the land on whirh tlie feuâl lmit
been living for 1E ye;ars. m1hiefi tlîev mîesuu lit
had the right to ou parynient of $150, onu vih impruv--
înentsl lad been Tllade(, Wliieh lîadiued in ;llu .;, it

whivh (iuile refused ln sci un another (over plaii'ý
hWCd for; even a larger price, is sOuicliw ini setioin, r.
b%<) iîut in tMe naine of the y(oungt.st (of' the. finilv, t l

ont, 23 years old. wîho wais not a fariner orgaet'u
labourer, but a lasteer anîd Wvî uit tit thet c mt 1wt
not been able tcu ae(ttiiiulate auiîy mune or ruxr .1; i.!

t iti appt ar to have sueeedal lewnr fPr yu .. ,î
aferward& Ilaiîtif and is ii. aiil% uilh dufetia91ul 'iii-

tmnued to lido tiiere atm! miattr. w i on jii ta-t. ~f r'
and on Sev era I ouvaS the Mon poku uif tht por!a
if' it were bis fatIie's.'Plur euuloit lîaN ben m il ie

cireunîstauces ans juent ion on thu, part of plaini it "ih-
pirivilg lîins(l r 01,Ili wifu( of tei homoe, 11« lieitakiî
.of tl imme,în lte 'on', nialie aI1 Ihat lilme wîa- u til
plai1llil]-ý knewiutgeý( and corsulît, lhe >itutlionii thuni a tel

thel n dî f 11lme parties as to andpne oi p ,vi u iafl-rerwartl ree.ludlS thie presop>litii thalth 1h tralta-aullit
oolid be Inken as aul inteultionat lvaîen of tlie, on,
and a, nmlaters >1t)()( ujo tilt I;iiltilr\, 1901). il muia-t I i lîîîîk,
be taken Mui defendant mis ruallv triate for pintOl!
if the son ohtained the agrecnent Willîu i- ialhur*,

MS1101, i-. RIS11011.
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knowledgc., then it would be uneonseionable to allow him to

hold the benefit of it, obtained and withhield in such circum-
stances....

Af ter the son's marriage lie (about 190J3 and 19041-

buit a house for himself aind his wife on the land. Plain-

tiff soiys ho forbade him to do so, but it is inauifest that

he and the f amily assisted to some extent in the building,
and lhelped defeîîdant to more into it....

It would lie inequitable that the son should be deprived

of that bouse or the ground immediately ocewpled with it,
not includiug any worked or used by or for plaintif£ sinoce

the house was occuipied. The bouse is said to have co>t

about $300, the whole property to bc' now wortli $1,200 to

$1 ,500.

The evidence lias been very eontradictory, and on botn
sides bas been in some resp)ects very unsatisfactory.

The judgmeint will declare defendant to have been a

trustee of the whole of the land for plaintiff, but to lie now

entitled in his own right to the ground occupied or uised

with the house huit by defendant, to be speeified hy miete,

and bounds; that defendant should bear, in respect of the

ground so occupied with or used with the bouse, poymeünt

of a (lue share of the purchase money, $500, paid for thoe

whole property to Mr. Thomias Cundie or his estate, such,

share to lie in proportion to the, relative value of snLci

ground before the house was b-alt, as compared with the

whole of the property at that time, and to thce'tt of

such share shall pay and discliarge the existing nortgage

for $150, and the balance of the mortgage shal lie borne

hy plaintiff, and defendant shall exeeute to plaintiff (free

from any incumbrance doue or suffered by defendant) a con-

veyance of the land, excepting the part to wbidli defendant

is declared entitled. No order will be mnade as to costs up

to the present.

The parties will, doubtless, lie able to arrive at the

neasurements, quantities, values, and shares indicated, but,
should they not agree, 1 will hear evidence and setie the

amounts of lands and inoneys to be inserted in the judg.-
ment. 1 reserve the question of costs involved thereby.



TRIAL,

BE'LL. v. CrOQlISON' TIlIIESII EF î<

Sale ~pof d hsiq<u/tIcpcyo lj~ n
Boiter int(iq Part of O utfit - Contrac - 11ornty
Red1ur1tn iin Purchitq« lup llyReeer liye l eal

('o ert-Prom essorqNoe-Diags

Action by the purelaie,-l, otf a1 thre,0-hing ouiti forq a ve-
turn of the mney paid and pris.sorvnte 11(091>tifo
darnages for bre(a*hb of the gremn of -~iivi.

pocr engine to be fur-:il>is h byîi defndut in. Li
aân en)gine and houler, the( foriner being nutdo andI
afixed to the latter. The whol ainev on- i sedll. lhat
is called a threshig outfit, initended ti o bef- nul ) on1 iqr-
ated but also înovd froin ple ta paeb'v I, tix
power of the engine. It slioud, hrfre eabîdt
run upon ordinary roade,, with thir Ufevene« âildgrd

Tt was ineîde b plainitiffs ta be prte yplitf
Edward Bell wýith theo assistance of, I1is rte rt
Bell, the former g"encerally buit ul iiuvariailiateidngt
the engine and boiler, and the lajtterj taý th111 rsbgma
chine. Each of thein had expeiencel(1 ii Unnu l ~ ru
threshiiîg machines....

By a memiorandum) indorsed oni thed agree(ýnwnii, il %%ai
not ta) be binding after 13th MNar(di, Pio.-). Il' nulaeepi
by deedn~in t hat time. Appaýrentl1y tv io furmn ta 111at

arrngmen, efedatson 9t]i March wrotc Kdwrd el
that they had rf-eeýi\ed theoj(ii ardr or the outi f'it aud thatl the),
intended suppl.\iing hila withi the ig and would ge i
Up a first 010-. one in cv dry respect. Thli ilnaf leîwrivwa
received by pliitifs about 181h April, ulo:), ailnil
station. Edward Begll tiien gaýt stean i p aiii it ta,
their farm, and the next daiy buo agin wvorked4 the enigine.

... On f liat first trip lie -ays hiipi ineddileu
iii keepingy steatit up and hadii to >tople) rlt ms
nie ait that lime thought theqr-e was, som nerlvteu
porarv eavuýe whicIb he would be aleto iisuve nîit a

r. Goolilsile\ 1,11h»J c(k
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further test, and witlîin ;i weeks afterwards plaintiff gave~
<Iefetndants,- the (i itotes callcd for by the agreemuent, $2,250
in al], of which $125 would lbe payable lst November, 1905,
asnd $500 ist January, 1906.

Between tixat and the commencement ot te threshing
season, Edward Bell used the englue and boler on 4 or 5
days drivîng a cireular saw. ... The threshing season
began 0o1 9th Augnst, on which (lay Edward Bell was at
work at Dean's farm. iDean was and is local sub-agent for
defendauts, looking out for orders for them and assisting
in obtaining them. It was f lrougli his instrumentality
that Bell and Lougliect, the agent whdo f ook plaintiffs'
order, had cone fogether. ... On that day if was, very
bard to keep fthc hoier properly " fixed " so as to maintain
the steain at suffieient pressure, and Bell had to use an
nnsually large quanfity of bof h fuel and water.

1 thiuk it is estailP&lted that f rom that tine forward
uni il the end of the threshing season, late in November,
Bellliad eonstantly recurring difficulty with the boler in
ifs failure to keep up steaiu, whieh necessitated f requent
stoppages and loss of tinte, and always it required excessive
labour in fixing, an ' used eonsiderably more fuel and water
than should be nceded. The Belis say that if would only
keep up steai when the wind was in sueli a direction that
they eould safely take the seren off the sit-oke-staek and
get sufficieut drauglit....

The firsf complaint by Bell direct to defendants was by
his letter to Mr. Goodison of llth September, 1905, which
aecompanied lis testimonial of the same date as to the
thresher, feeder, and stacker, which, as he explains, con1-
stitutes the ouf fit therein referred to. Iu his letter of lO;th
October, 1905, Belil plainly expressed his dissafisfaetion and
refusai to use the boler further, and dernanded either- a
boiler that would make steamt or his notes.

The defeudants' answer of l8th October does not ques-
tion his cause of complaint, but rather the contrary, and
asked hlm to finish the season's work, and then seud'themn
the englue (meauing engine and boiler), and they would
make it ail safisfactory, aud they say they would send huai
another englue at once if they lad one. On 23rd Octobe(r
hit replied that he would " try and pull lier fhrough," an id
lie had 49 farms to do, but did nof see how he eould senid if
baek, as lie had faken a contraet of utttiug tshiugles, and



ho at>k-o thein to hold tlie $2, iiot lfu a muhil, il îe .
no tiuîi- U) (-lleet. l)fqat aîwee un l li, T,> ub
that tLîeY wwee glmd lie mms ltacing ait vxeeptiulI gUd
sewawn ami " would he wurinarlv ai wintvr,'ad 0ie
wouh] look aller his note, andite deW ilîî~
everything right for yuu."

Bell eontinuedl Ciirehiîîg tili 2lJtlî oeîbrat î
ing the winter îîued the enigine and bo(iler-i iii uîîîn iii-
gles or luinher. M4r. Goodison in his evideme..a' ci%, Y t'-
flot euinplain of Bell uing il til it mwa returned

[Titîe leaied Judge thon oil uni ngtain.at a
re~onenepayinls aal,înd an areî'îh~ e

plaintis and defendanu a ta altraimqs. e.%
Finaiiv the~ engine aiîd biler w ere >Iiiipped i Llmvalv,

on 21t Jue, 190O6, and arrived it Sarýnia about Lt h ul
. . . ie fendants hm! thle boic r h l anda furi-he

up anti provided with a new smutik-ste anti the '.au e-a,
planed, andi a rocker valv e put iii utae ofw hi nr"îiJ
ing valve, and the piston ringý_s tighteuipti. liai ,lile a
new cylinder nor a iîew baller was pJur on. a> Iuad lieun p9.
posed in l)eember . . . Chi 3ht~ b.; deUioms
~,htippd the' engine anti boiter, ait(] vrate tHuit it mii . na
in irst elas, w urking order. . . . 'Mi, reine arrivv
at El inale on Friday lOtît Augîîst. . . . <Pu Saturdap
111h August Bell took tue onîfit lu lihu farîti Ai iluber
Ussher anda threshed for an hour. l)uihng liet ine lis'.

had tu stop twiev for -beni and iîad tHm cianw f rnie a-

f [The learned J litge referreqf si reî>vatd tri, and i u
teîîipts la inîprove the nahnrandere.unln. i

tenthe parties.]J

'l'le main t 1 uest ui mit h aMm r Ce coupae ie plantd t-ni'd
àny and what reono for- tampliutboulia. huiler TJ'l

evienc saisIes uî thati tlîey haid. Tiereneîi
tliat lieHo- le nînt have 4wen tuao sîîali. and ii i, 1-11rpu
*>îî In t1w vvideîîee of M r. jou. moh . hunw, emid m- ai,

expet by tht' defecnee ta fheltat 11p. b'olie'r uIvs mejI eu11
4rte. . . . The eniginu arid burdlii li l in

womyswr the ilesripîjon of a tracion IS Noro Inuer Pwgir
anti there is aatiîig lu sht' tuan Ili, masý a >al. .uC a kiuuawr

'pouili art ll the enjiabulilit'o' of» w Hiol the i la-tlîerfu-
t hA rik of.
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Bell had complained within two week"- of the beginning
of fthe work for which if was purchascd, and again on llth
September, 1905, and on l6th October had written for
cither a return of his money or a proper houler. It was byý
request of defendants themselves that he continued to
work the outfit that threshing season, and with their con-
sent that he retained it to work'it during the winter. Whien
it was sent back, it was left to defendants to do what miglit
be necessary f0 comply with the contract. They were 1ten
Iïilly aware that it was alleged to be of insuficient capaei tyV
Notbing whatever was done by them to remedy that initiaW
defeet, and it was returned lu August to Bell without any
increased power. . . . iDefendants wrote that the
miachine was sufficient, and they would send men to prove
it, and that is stili their attitude.

The contract is under plaintiffs' seals. By it the pro-
perty in the machines was not to pass until f ull payment,
but plaintiffs were to have the right to use them, until de-
f ault, but af their own risk as to damnage. It furfher pro.
vides that if if should be found that the machines could not
be miade to do good work, defendants should have thec option
of supplying other machines. Another provision is that if
"the said machine " (which may mnen the original or sub-

stituted machines) should not work according to warranty'N,
the notes or money should be refnnded, and the -purehasers
should have no dlaim for damages sustaiued by reason of the
failure of the machines to satisfy the warranty. The con-
tract also provides that defects or faihires in one part or
attachient shall not coudemn or be ground for claiming
reuewal or for the* returu of any other part. The only
warranty expressedl is as f ollows: " Said machines are warj-
ranted to be well made, of good materials, durable, and, with
good care, proper usage, and skilful management, to do a-ý
good work as auy other of the same size mauufaetured in
Canada." The word "machine" is declared to include every
part, fitting, and appliauce thereto appertaiuing.

Some evidence was offered by plaintiffs as to the capa-
bihities of other englues and boilers about the same size,
but it was'tOQ uncertain both as to their size and performn.
ance to prove a breach of the warranty in that respect; and,
f or the same reason, the express provision as to refund of
notes and mouey lu case the machines should not work
according to warranty, does not applN.



ILLI. t. (,<)(>I>ItSOiX §1 If REsHLR <'q.

.\iPart froni capateity. 1 fld that hotul einel-il amdite
ý%ore mel tade, oft good rntr an~ d dulrablev. Ilna

el] be1 argued, hoxwe'tr, ithat t h, ioninv mahineo eould
nolx' ýaid1 to be,- wejltliad if, no part1, mý flot adapte'd for

orl ;i- ioîtntda o reýduu, tihý. pow f ilte.hr u
under Fin, a. Aillian. 10 tu. 0< vu, anmi Tmi-n
Morris, 12 Y> Bi. 311, darnaget uannt be reu.1red under
the w arranty, as tdie prnpurtv lMa unoi IaWUd.

I >fendants have nuit availed thîneh lo thi, pto
of s.upplving Cther îaiueuo". Cut refu>e tu A0 mi Thv
alternat ne is flot staie hii the~ "Ona* unbn'., il A- Mh
ý11luYjlient prov i-ion as t o relfilil4l oflte .'r ltfe lt'
wCufr-,iý to,.

U*nde-r the ehtse .r.' tg) < ft-l*%I or, filurest iii -upa
plahiint arc, I thlk, depri of any righi ioodmno
returut on, part of the outtt ohlie titan lt,. ingin, ani,-
boiter. Not hav ing tht' riglt to reurn ail. ih, « cailo
Claimn a failtîre of1 t'onsid1erationi to cniie 111,111î to a r-flir
of t iew Itoli' imones lai andi mou- outstaudiug,

At, hWe ngne and bUise dit no an"wtr t14- deserp,i
of tht' liiiiehne, purulhasud. litifsll are.. 1 îhink. ette
to that extent to have a ruturti or reductin A th' puir-
Chaw. noclup l In Niehol % Gotz, 10 Ex. Cl. alîhoughý
ltru wa, a w rrntyad tho, (nunra(I >aid thati \a- Ili,
otlu w ran. itw vendori 1;ile to riuner a> lte oUl dîd
no(t ai:utwr tht'. descriptioi, l isliugv Kil1nord 13 V.
B'. N. S. 447, thouli tin. ie u xpetl wtou ar-
vanty. the purehaser recoxa, Mre lasunep on tht' 15i
grondn. Tlîert is ani indicationii i thtetr t iait ;il lu'.t
,o Of the notes was negotiaed Il defeindat,.

Thle evidence does not uenabh' init su hai reduetatr
>Jhoîi1d be mnade in thîe original puchsenîney on aemn
of the elîgine and houer. Unless tht partie Vau agrt'e il
m-iIl be referred to the ase at Barrie to) lix ilth muil,
Whatet r the antommt înav bi, plaintif mi N.t eoud wel
reoveýPr it fromn defindantt- with Puts exuulpt nPi th' t'e
"M'in, but defenldant.s sha1 l'E atlirt lo p,;l thie ituaîntnt
in1to Cou1Lrt 1 n ; av Llibert 1 i ' 1-1 1 i jP1 ap l' fo repaymcîj î 119- 111 tiereok
1 111 mle il bon pro) tlat thîy o (Pr uth1 thtP law l'l 1holde1 ýrs ,
the four prumis(ory notes for $0t'hhae gie reii
thneeoil b)ýni indosmno i ln.i suli ur wa\ as, tht. C'oirf
-hall aproýve. for- tht'allill a-un ig.fle or ;ge' 1p n as1 1ai1-r
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reuort prineipal, ai aIRd froîio thle dates of the? iîote>,
subeeutiî uh proportiofled upon each note, ;ind if

the 1 roportionate reduetion on the niote due lst January.

I )>(>), w-oultl exeeed the' balance wnthro,1i
shalI ho added in equal proportions to the reduction of thu

other threc notes. hiîùead of paying into Court or to

plaintiffs, defendants uta" ' apply to dispense with -ut(- pa

mient, -upon the like proof. In case of I)ayielnt inito Court.

plaintiffs, or either of thei, upon proof of w pa\ient 1,

lhem of any ut the four notes, shall have liherty lu appli

for payîaent ont of Court oft fli arnount for wiclî t-redil

siluld ho gfiven. Costs of the referenee to be payable b-,

whomu and to the extent the Master shall direct. The exi-

-ime and l)oiler to b, tf the disposai of defendants.

1 do flot lind that plaintiffs have snstaîned any daiagýes

1)y loss oftfinie or eustoiners or otherwvise in the oiet0

t heir business beyond the benefit they have derîi e f m

1-1)e use of the engine anud hoîer.

DIVISL)NAi. COURT.

A DAMS v. FAIRWEATHERI.

Waq-I>ruote iglît ofWa-rerel-V'&rpt -Ir

sumwptiou of Lost Grant - Evidence - Ilrulo-u
û»onsistento,1 fser b!/ Others-Jws I>ubliciti.

Appeal liy plaintiff front judgnient of ucm,1I.

O.W. R1. 785, dismissing action for a declaration that plaini-
tiff was entitled hv prescription to a right of way appurte-
nant tu bis preiîses, being lot 119 on the east side ou,

Bieoker street, in the city of Toronto, over a sfrip ù( land-

part of the rear end of defendant's property, kno1wn aý

street ituabers 6110, 612. and 614. on the wvest side of 011-

R. E. R~ose, for plaintlif?.

WII. H. Bluikv. N .C.. for ueeiaf
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jw as delix erc bv

XI AI.h..1.:Tiiî sirij, in usiu.wle "aihwIt b
AVw en% A'nt tt'flt'ieit , ilýlijoili tlie. et Oie uf1wt laîai' uaiî

1>arlînq avenue, 1j;îlltilf s I;aud i înJîe ie
Lallais ilt' righit uf wtav i'g un Ilht' qosî 'jdt'uT h

lan. 'Fl lane wma> a publie hrulfr.aipautt .v
thai lie alwavs cunsidt-red Iiq 1' ,tip w a- parl'lt f ib, lain.
ahinex ew r t hought il w as an, t bng t'Nt'» ani lu' Amwat-
(that is tiroîîghl ut 2i1 yers tw loî Yi li a rgi
and ail bui withMe ieîs'eniee il part ot i lant'
anti '-aid thiai the uli uc il aý'st~î and lit' >ais fII
-gunera t rlle would la, nteri Il on t ia u! 'e IM " Tht'

Mx idene for lîlintil if L î'tahlisthM auS w ai ai ail. -cih
liýIhOd it ais a puiblie watt

1l Eari de. la Warr v . Mi îi le. 1 1 'h. 1 l. ~iiat~
'.a'a ait p.- :"For îin',tanee q-fî the, utnli uf' a :l'a rieuia
Immou in rMlonn ihews that l ani ;alil h eul'wloix
Cxv d ini îiat honut have fur a lune prii golt m, yt'a
lu Haîups»Iiteat ilh'ali and ruta aibut ilt'i ltîa.li aaa
i it-reh, estî\ s a partit iai' riglîti a- alanexe'i iii

lidoiiSeto 4ý o Il lillist'ad Iloalli. whî'il il is jui'ha
iit lI he unlv ient the.rt' liIe 1ýt'x rx t ilIierlg-1 n wW wtt
fromi lMndî u1 reret lihi îî~ift

lIna i le alla J'asüient s .1 hiI o'a. ( SI.p iat -
Prsrîît ol îna le- detîîîa'l U> la' a tisle aiaî 1 urMa M a

,minnOf haid duriîg t ia tn cndl a in i t-a 1îiîaulitar hed lix
liw. . . . To entî t a lt'gll îas s iou tli,, niaie
be. u tiai l l~ ai oi-liorl i etîtlî or ti i al ile-1 t I tli

whieh aceordîing ino th liature oA thl- righi As qm 1îîtaib nit
il, bult th re iaaiis aý( i~ah'tlie t en w ion lai a, t as- w e

Titit nu, bigai los'su iire la a tunaiku Tu>îis
t ht 1:111d of Ili, frio'nd tir n ig a prî'i '. %%e [ 1a i îh i ',
lie al 1>uhuie Onu. or' u i- d oiîlu 1i1w a1- t in ttn
'if opposition."

lii'i' plîîîntiff, ui lu.at iîp "'leuseîi, w aî ot e xerUis ai,
ea4eîîuet in respeet of hWi lasd but oîî a qq..jaa' rjhlî

a, ofle Al tht' Pulice a a'liî whc lue uclafeintîî "ia- neîî Abl'
Huion lu ineell.

AîiOat'I disWiel witi ests

VOL. Vii. O.W.it. sto. 22- 65
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CLUTE. J. 1)EUEMBER ý22\m). 1~

TRIAL.

(<onspirue-11iride Cornpettion-Procuring 'jupreiîu
( oinPany Io ( "Otttlnie le/ii P/a iftjs-IvflucflyJ>U!fl<fs
Servants Io Leave Employnent-Usinq Information. 01..
tained iii I>iuiîdiffs' Emnployaen f, App,1 ))roip0r;i01io Of l.-
tiff<ý Docune,îxuls i ('la11elý -ls and S

i?<aOf conid,(envr ?-l/anche» ;I)unIagc,,.ýý.

Aetion for damnages ani an injitaction and other relief
ini respect of a e'inspiraie\ h the defendants Ilenry J. Kin.g
aîd (ithers tii Jroeuîe tlie incorporation of the <lefendanit
coinpanY to enîgage ini business in ýoîtripe-tïtioni withipan
tiffs.

W. E. Ilane * and A. Milis, for plaintiffs.

S. Hl. Blake, K._C., ami W. 11. Irving, for defendants.

CLUTE, *J -litfsare 1-antufaCturers of what is
known as "the loose leaf business systeins of book mnd ac-
comnt kepîg'and hav e heen engaged ini that hmie~ili
Canada sinee 1896, and are the owners of letters patent
proteeting the riglits of invention in the system. The per-
sonal defendants were in plaintiffs' ernploym-ent until :id>ott
the iddlc of âme 'U, 190.5; the defendant King as sales mnan-
ager under contraet iii writing expirilîg on 31 st Jiintuia«ry,
1906, at a salarýy of $1,800 per year. It was a term of his
contract that lue should "devote his entire time and energy
to the company in the capacity of director of promotion and]
publicity." I)efendant Baird was superintendent of plini-
tiffs' m-acinie hlop at a salary oif $1,500 a year, and it was
a terni of hîs eoiitraet that lie should devote his entire time
and energy to the interests <if plaintiffs. l)efendants IHan-
court, Trout, andl Arehibald were salesmen for the eiyof
Toronto uinder contracts in wnitiîig; Harcourt taf alr
of $2,000 a year ending on 3lst January, 1907 ; Tro ut 'o r a
like term and ai theý saine salary; Archibald for a terni ening ii'
on 3lst August 1906, at a salary of $1,500 a yean. It wa,
elso a terni oif eaeh of their contracts that they should re-
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apeciivei1' devote théir entire titeit ti n'ne u
tf~,andi tltiît thev should not' enae hir'r Ie - rl

interetdi iruetix or indireelv î' iit n te oîa
fjin, or jwrýl)n, earry îng on a sitiila!ir b~u~1 hto

ew O1inti1&. and ini the event Qf thir -o topn atx a
provibin of Hmu entrrt:. that tuek oninighti lýwinnei

ately terîtuan telid ai the' option lit plajint i1îr. >fîan
mlooe .a a1-.s.taîxt fttreniaîî of the îein .p

'Tbvdeena eoinpany was in( ortporam-id under the la\%
of thei 1Doiniion of Canada; ilt defunlant> iotht.r thian
Iloose- are- iiinexn1>rs and direetors ofj t1u sine, buntli-
ingr 'icpedn, King rnanagiug dreoadArhtl

l'Iaitfs and thIeïr îîrehuest.on in tOti to- nt rtni
the lose leaf pxstern of bîook and aceounllit eIlgin ('an-
adai, andl hae put large unî in pfetingý andi uîoet11n

the. saineadfr spiýal inae(ýlîiervý iindi 1o-l' Io 111rî1 ont tueg
sane. ami in proeuring custotners for Cueir produw t,e

rs It F whihl haz been to build up a îgh-e.rn
nee(tioni throughout Canada.

i )fendaîît K ing, as MA~î A lhi depart n Moa. earc. i o-
tiînatup aequained with plaitéi hunu-e~, tu t'-Y ,f
xnialulai tnre, lisýt of cu-ttoîîers, aimi Hmeroit ()r tei Lnsi-

nes. -)eendant.. K ing, Trotit l1i reurt, and A rl iiali1
a1so hnid knowldg of plaintitlï' 111iist o! nn-oir T

aee.anîd no't tok bu eonnnaedt thiri p'artic- orn-q
aigaînst> p1;lan t'iiiteest Thîe inacliner' ;Inipd ane
ued.4 lu, pjaint1ii!s in tnrnînig ouit the1ir. prd 1 ar-e o ;l
ý~pe-iai1 uhliner, de iýset adt imiade for . 1 pnîtýe l>fpildaiti. 1Bain]d and I Ioo-e hld 1,1111 tIeg o tn ani
of the'-eea tool to imiake f1 li s Ie. n tm. il~îsf'e

Well Underto t h h knowleîlge19 t" !- he til pr-ixj1q ate anl ton-
tldeîntial natuiire.

I>efendaN in", 1;air.d. aeni rnai r i
hald. dn11irin h ul ato 1905 antil hll tunt

pi eu !' p in itf. etideul le) forîti1 ai lm-%w eonT1jin ani
i. r n altsn s nmla to that (0f plaint 0'-, lt Ille

tinte and tnianner anil ob)jeet ,f their bn oiN net

I i earePaIt during Fera~Mrli, Apr il, iand
?îav uI heet n art t t J une,15, ledftn t-. ut1-1e
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thon the eomipany, iinaIieiously colluded and joined ini a
conspiracy to procure the incorporation of a eonipany t»
engage in business in competition with plaintiffs; to induce
plaintif s' servants to break their contracts of eniploymient
and to go to defendants; to communicate private and con-
fidential information with reference to plaintifsa' business,
the knowledge of which was obtained while in plaintifs.'
employment; to print and publisli false and malicious state-
inents in relatio>n to plaintiffs' business; to abstract from
the business office ami to appropriate to the use of defen-
dants certain records, and to abstract froi plaintiffs'
machine shop and to appropriate to the use of defendanits all
plaintiffs' fine tools which had theretofore been and were
being used in the manufacture of machines and applianees.
lfor use in the manufacture of plaintiffs' produetE, and to
use the tools to duplicate plaintiffs' machines and appli.
onces; to niake use of private and confidentiel inform~a-
tion acquired by defendants Baird and Uloose Mille ini
plaintiffs' employment to duplicate plaintiffs' special miachin-
ery; to make use of private and conidential information
acquired hy defendants King, Hlarcourt, Trout, and Archi-
b.ald, while in the eniployinent of plaintiffs, to inake for the
use of defendants a lîst of plaintiffs' eustomers in Toronto,
without compensation and to the great injury of plaintiffs;
and to (leprive plaintiffs of and to give to defendants the~
business whicb plainiffs and their*predeeessors in titie hiad
I)uîlt up.. -

The moîtter w'as frequently talked over amiong- Iie de-
fendants, other thon IHoose, who in the earlie, stage., does
not appear to bave been taken into their confidence. -Mat-
ters progressed se far that it was decided to place the niati.
ter of the formation of the eompany in the bands of one
Wovenden, of Montreal. Meetings were held for 2 or 3
i-nonths bef ore l5th June. Wovenden camc to Toroit o ; the
prospectus was discussed with him, and hie received frn
defendants , other thon Hoose, the data froni whichi it wvas
compiled. 1 flnd that this prospectus was printed as,, early
as 6th May, and, while it was net made publie, It was sýhewn
Ce various persons wîth the objeet of preeuring shci.
tions for stock in the propesed company. It is marked pri-
vate and confidential, and is headcd "Prospectus-," :ind l
in part as f ollows:
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Tlinve '121w itpauv is fouriiutd 1-r the- III-urpe
cqrigcertain patents and mnfuuigad~eln

loo.e ea aeoultiigsysterna.

-Business Arraugeients. For the pliriit,.u ofraryn
on ýiieh a business, arrangements have. hwein cnpltv

seuethe servîees of 7 mien, ail experliinced iii iihe iu o-f
goodL and covering every dearîen (,0h .lln andl
manufacaturing, tiiey ail having'L. had l; ý\- nian xcar& exi'lefIi
ini the largest loose lcaf hùlusu Ini Canadat. Thv.enwnem
brace the following: general ;ales maae.ineehiclial
superintendent, and .5 travelling aeutn.

"The amount of business douce by thellig ore
terested during the past year for the eýoiipany.\ thev are- nuw
conneeteI(d with wa-- $140,000."

I find froin the evidlencet that- the geneiiral sal n anager
referred to is defendant King;, thie eanal.urt-
dent is Baird; and tlie 5 travulling acoutnt vae dfen.
danits l-larcourt, Trout, Arelibald, une Eandli, iiur andl
njow plaintiffs' mîanag-r at the city oýf Winipg.am Stan-
field, plaintiffs' mngrthien ami nou ai Ilililt-on.

At the tirne the cirenlar iias preparcd4 il waaý -IP, uted
that both Ilandali and Stanfield wouldl ju.in efnla
Banditl had been clown te, Toronto. and( haýd ltalked( oveýr thu
mattePr with King, Trout, Arehibaild, aii 1 larcrt-iir, buti iaill
conte to no deoision. On 2!ýil May\ King, w iu u ad, t
Rie begfins by calling .Randall', aittenionii i-, the faci thaýt Ilis
draft for $100 had been refuised by iiatI-. leeda
vouirs to, prejudice Rlandli agaýiist lIitiffii', andi refera tuý

Ranidall's correspondeno- ;t> c-er eoigli eýý idnc f huow
you Ie." li- efr to fllc generakl anerM rsa Iw

plg F" i eer to flcabsnc olf M . uclndl
UEnglaiA. lHe then) proceeda,ý--

"bu are iun h with our Ji :rwi\ t.>e~. \oiur tr
ationis have culnxinnted in sumetlinig, ,,id itluk ws if 3md
nea-- '-,stemas Limited was a etrtaîii t-andi tiis I. it ltim-
inenItousi interest to von. (>u aita ii ssre ai ý%.

have already' sone $40.000 îi To ct, fi' 7 uf lis
have takeni $15,000. Twýo wekaý agu, we npoeacptl
ist namnerd Woednin Mo1ra,11cuetI alnce of
thecaptl lie lias securcd-- lugli mdi ;i, Senaitir {hr

Icav(iio will be oiir irelieîO.am i ne I c liki-
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calibre, and <iod willing we xviii appiv* for our eharter next
înonth. Sec the prospectus. Isnu't it a dandy propositi]on?-

"Now, wc are assured of capital arnounting in cold
dollar-, to $1 15,000, of whieh we are ealling in about $58O0
or 50 per eent.-pi(entv of money von w iii admit.

"We iiteani i.iness, and eau place on the iariiket in
about ') inonilis ail1 our stufl but ledger, and if xviii take
may bc 3 more to be readY in tbat line-but we have a
winner 1 eau tell you.

Now, Arthur, we have a good selling force, b)ut w e want
better, and we waiît A. G. R1. to join the buneli. N
Arthur, suppose you don't make quite as mnueh thet flrst
year-we can give you a good contract, and, if you -orne
in now, a nice bloek of stock, and you xviii be worlking foýr
yourself.

"We have $1,5.000 iii 2nd and commton an(l wili give you
the saine share of this as ail the rest are getting, $2,000.
In addition, we want you to take the saine ainount of stock
for cas-flic total eall on titis being $800 in 9> monfhs.

"Otr stateiiint-iiriiig upon a basis of $15,000 profit
in anyvyear-w ould bu* aiong the foliowing uines. $15,000
i.s flot higb when one considers C. C. (plaintiffs) inake s$50,OOÛi
and pay enormous salaries anîd expenses."

The letter gocs on tu shcw probable profits, and con-

Now, your sluare of profits would be $1,6J50, augmenting,
your saiarY to $4,050, -flguring you mnade no commission. if
you keep 'Bainey (another eniployee of plaîintifs,,), your
chances arc for as rnuch mney as youi cau sbimk
Dow.

" We have to cover y our terrifory-it's a good one-and
we want you to cover if for us. It would lie lha rd to bc-
working against you , oh! chap. You must se thait we eaiu
give the (X C. C. (the plaintiffs) a mun for life. Now hiere
is a bulIly good proposition f or v ou. You fail i i ii u, s o w ili
Davidson "(plaintifls' manager' at Vancouv er), thougli nu
mntnion huis be'en made to him. C. C. (Co. is, a oue-nian
Jew-iinanaged outfit froni now on. He lias the thing
cooked, and we are going to try and cook him. I doli't ilnean,
that we are going to iay Iow for C. C. CJo., but yes(plain-
tiffs' manager) Tmust fee! the resuis of oui' eforts.
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Nîw Ait nia; doîft îllenioUll îil'., a-, fil" it)d
kno vt.\V(, are liet 14~iaIe1 to e 'gx frileip

weekn !Mt jon us-. WC ean ail nmake uI tonqer

laîlalre1îlied l on'th .11! 1'.îeliii ujundfa

dant'o. IlaDall wi- ait tliiil iei ïi lhv iaa<u uet f

Alaaî uit $13> a auonl.

K iîig wva- dislaisýIi.l oniItl Jîai \ealelvaav

-aaue ~ o i~eiag ttlil i. u lrr a n allird liad- aMO
Ijeeli llîn. ul. 'Fraî> it an Aeilad eelitd-Iîîo

îiatallii' ie T <ll. 1 tad eveiîîg <<t tue 3 l a iri-C
c l o t i a - ' t i i î l it v O n l e e e l u l a d i of 1 1P . 0 1 1 e u i a r î

1;al1i, aliîl tl ofld i t. ie the îxr. lu at e a-r
1f i (il fo i l a eîîîîi wîl iaa pEri<î 't I îaiîîlî1 aa ta

ili[ar < ilat lQa iiîaî ii i >t llr ul' llu1 ali11 îiaaîidîî

eii l ea h - I , fîîut lier prut le u l tuit 1l11 - î ig ,~ ti l ia- aîaîi
1 eniradll, 1 1îeeh 1ia l aptîj1-i 1teamîleiît tlarîuî -a . V 'rieiîît. \al ii

aihi. tanialliuldl. andl Ralinulali, ;1-elîi ieiîaiîat '1'l -
ar t lx te, î1u tîleir tail liiel.g titli i'iiii

",î~. SiîIl l a i îa011pan i e eopîIi ilaî -tîrt 1 1la-i
Ill,- wathlil perjua l 1 f I tl'. aîl 4Iîiiill ;lui\ 1 < i a

jiartje f i le eena purt t'a 1I t mm MMrr <<ait t i renaei i ut
aiiilt anil aîka tle.fault. 1thevlire lilie i paýa p au .

'~ asi dai ages tItm ýlIl del'aîalt.

hua;iI ai l itF.tlie salaî'ý 1oi eîa îlli it 12 o''aak tlial îa1 la
1Bit for Ilie solieitaioii'- of hiilg ind thî I1-e inî

1liaie ra.Ii aruaeil tii work fuî 1laîlIa 1;[iiif> t; l\ neit <ai . Il -ii

earriil aiait faiî t pha iîît UT5  f o r ai hîre aîila'a

for lte îna;kiwag <if, ca'atailî ili;aa'hiailt-a of phIjaîiflts. iithet amoi

îîîny naoNe, aaid' Pl-hP th- ar<' li idrr iag r îîî us-



~ aioiu ih Ili( h theY liitIbu ap ve tr\ Io lid
ilu t i , i îîe .

t lii ea, il ntec-ar\tefr il. 11h4 nature ofCl plaint 11-

Iusjne','>. 1hitt~ 1rî .h i predt- ~ al tiî - l Il-,

ltedSau eelt i~î inr'le qha it ilb'

f~~V it ii l Igilil let ie ln r ai holr] o! l iil- i ii i
inad i l, ilue for Il ehat I i 1 lIl' il fila Iw frit -b 0 ~ttt,
.upie m pu in1 t4 ie l i 11e- landlhlidr.',, il e fon

grealt 0r 4.tet it1 i l 1 said,1if thc th urdiu ar ld ea

lcrt e ei-îu'. imi îh i une.1- 1 1 î

11I 111 pn i t r det IdI lt t he tia 111- 1 1u a I

i rli iu p ro r ite a1 Ilarg pa )lrt io)f 1 lis bus ýiniekS> l I hid
pIIl" iiiiha bit Up11; andt %vithI thlti uid Inl vitc de-ftundantI

I\i ng, tht' gonermi itianaiger IIf defeni '(onmpany1 %, mwas tht
rhIef è (.uver thlouigh i1t tut- d ufoidant s t l(. r t iian 1 it >t

w'cr \evav i n,1 th eftipii.e TihuSt4t 1iftdni
hl d îtIikIk. mee'Itig>, d uedthu nmnîteri freuit-li ,oh

1 i eld Il i ilat- anti conideti l irmnliurlaie
pliti-' uieMullzeiî il in preplir ig tt> pr .'Ikuga

Il IL 1. o! plini ii', 1u l'il e i th i r qm pIt 1 , 11 r-rrii awa1 1 t

trien 1 1- 1fid t ul 1ii I rmîtatl L 11 i ln ILd jn1 iilu d 1oti1r > Irvant.',
ko! 1 piitt - 1-i 1 lu ;emt [m I' ar 11a u vt ihmt î\ w hen1 li

)ae Ilf fut - papers oti 11i 1i iformal tin 1 1qi
11(hil-I 1 (Ie ( kr 1 u1 titi eu fdce ofý pa tf.

'VIl.It I;lI ' defendaut l onp n ft Ir1 incueorpora t ion thIlri IÏI

their gt.ra ll managoer ai othe i I r 0 iut, r>, eul 11IlM1ld , li n-
île ohrso phiîiffs >mlYces- ut plve1ainttir>s ai to

jini Ilu de'eudkit moîa y ni a l ' t l i,(e dce ilIlIL11t
a] )1 ri )r lat the. ri-corIds, atternl shieets, tit -, > 1eia1l togq"is.

IL!i privle in forit ioat teet t hipma pla in-
ti . ' ,'« rdt an 11d by tu Infrato I bta1ti i le i i

oit employvnIeInt o )f d efeidani a 1'rtaincd îdiif' -ls-
tuimers an Iluis wav ;i ppropriai d toularge ex iî li-

tits bti ri i
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Patientî .t-. andý -Ieeial tol eV net ~ r a i- use

to ph1tiniii'« inii r h n hU r0flI'¾ amJ 'r lîelfi Il- iiv
dant-. x hil dfundant- ldi 1101 U,*- tlli uaflk

abl e t t. i do 1 no l-it hW e1 - erd< t w -e , îhv -ýt-ý% 1.-I

it t v. UPlie exi ete ý;Iitifes nie b'e -on t ,I 1 -1h li. 1i

confideittlad informITlat ioni. hi ILa;I- adittii il >~ I~<

naed Y~ defeondants lu ;i iiiiite,! axelwa ox ppru

prialld hxý thent. iu iliie exte11 ît o hir 0axî. for 111

poe Af ranpŽ dg olli their -. ihen ii,-i apprlipriale plailuiti-
business and 1 tind as i Ai uthi the docfenti.ua

was imwoporated fi'r thal expressj1lrpoe, i- nngdI
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is as fvJi lirn and 1 was talking about Oriilia,
and hi, ;jiL lie hiad a notion of going up tu 01r1ilia,
and hi said, ,If it suits me 1 amn going to buv a PLI- lace tre,
and I amn going to buy it for your mother.'

There îs no contradiction by plaintiff of this, and thougli,
upon being recalled, hie is asked wliether he has heard ilhe
eviden,"e of lus wife's sons, lie is asked iiolhing as to iai
eoiwersatioii.

The trial Judge lias foiiiid that lie did so speak to thesde
tiwo wifndesses.

The niext proceeding is that plaiutiff secs one Clark, a
land agenit at Orillia, about buying a house, anI Clark siays :

It11 wims Mrs. Jarvis lie seenied to waut to suit" "HIe said
MIrs. .Jari s was to bc suited." Anud finally a house owned by
one S.inderson is picked ripou as suitable. I>erhaips there i»
no great sîgnificance to be attaclhed to the faet thiat whern a

man îs buying a house it îs his wife hlle seerns to want to

8uît," and it is perliapa not at ail unusual that a man itend-
ing to buy a house to be owned by himself does tell the agetýi
that it is his wife who is "to be suited." But whmfrt fol-
Iows je, 1 thiiîk, quite differeuit ini its ellect.

The deal is closed by Clark and plainiff, $50 is paid by

plaintiff to Clark, and a receipt given by Clark; sudi( the fol-
lowing occurred, according to Clark:---" When-j ilide. %% *

paying the $50, or before they paid, the $50, Mrs. diaris spo)ke

and said this, liouse was tu be hers, and lie sakidc, 'Yes, the

houise isý to be Mirs. Jarvis's,' and lie gave me, to undeltrstanid it

was to protect lier as mucli as anythirig ainait ie ehildren,
that his chljdren and him baid not been gciittug on wý ry well,
and it was to protteet lier in case of luis deatu t1at she would

have the property.- This; i not denied by plainti1tf, ilt. trial
judge' iais not foudiit agaýinist it, and it; must be takecn as eatab-
lished.

An araue îtis thecut made between Clark aiid pLintiff

that Clark i, to) briing Silnderson down to the houise OfThoinfis
L gtafthatc eveingi indi close out the sale. A meeting is

accordingly liad, ut whicli are present Clark, Sanderson,
Thow;nas 011d George, Langstaff, thic plaintitT, anid thef de(feund-

ant. Tht' defendamtil wauot calledl ut the trial, hier co1unsel
sayirig (alter tlie evidence of Clark, Sanderson, Thlomas& and

qeorge Langtil, hlad been given) : "The only other wituessl

I havo i, -Mrs. Jarvis, and T just mention it soi that my
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T trial .J udgc.hwuer a udu' lt idt,

home, for hi> wife hev dîd iloi illtent! I, prsiea ot
lor hiiimseiul tat 1w irIOnnded after ithe- death ut lits

'uc and imlt>4.1 i thl 11w vî looild lie >kije-e au bie r
disposition, that ils destinati >louH1d iw tvtil lui b y her
ratheur thiaî ixuseif. 1 shiofld hiaw e, niuhaîns
had it appare that un - uch ini(,ii was gi\t-n; hmt if
Ilhe. triail .Jtgt nttdel firid] Ilha plainiliE did net-
undel(r>l;irnd tho- etTeet oef what wa- hcing u, 1 niust ro-

speutfuIliy dissenIt froin that view L %Ic a a mail ca;pale
- i a dIisputeý of takiý,ng, bis ownm pari.- "yeîý hiale and nigor-

uns for a =îîn of hi ;ma Y' MAI thert A nuiliig cu %diuot
ihait lie wýas a man utiinferior powetr, (if niind.

Therg, wa., no, pretence titat an\ unol lifee had
lWeu nse4i; none eau 1w prennuîîe inii .e a (lis as ibis.

NL4nmnvd v. MecConnel, 15 Qr% 20; uvn Cf a, wu> in e, r
case here, there was the eitneof cfine:Wallis v

Anrw,16 Gr. 637; MfeEwan v. Mille, -) 0. U. Ici0; aind
1cu1ipiare- Irmiu v. Youing, 2", Or. 511,; ai v. Lavi. A

Pl. Ilf7.

There is no rie requirig a defendant mluu as ShA, i
nt YWIAitof ut on6dnc,n tc pruve the abcencc ut mu

nfuence, uer- that the- granor had independent ad\vice. ,

I lfecc to Luu . Sander-s, 14 Gr. A :l;.ri
stPelig x. ArlIn ston011., Il ir. C2,36;(orgn~ orrigul

Il5 Gr. 341j, :311.M'lfc. M McCaffrey, 18 A. Rý. -099, aIjjý

dI doeil cunsidur Illuati i I nacccssailyiiýýI the cil'vuiln-
stanee, of Illis case,, aninîrvdn)rn.atu fo>r a farir
worth (el,0 o su, to expe-wi $1SI n buii~a hnUse feor

If there, ve-re any dloubt about Iht. intent ut, plaintifl, bIm
fulil undel(rstaitrlig uf the transaction, und hli> iapaeity. 1
thiiiki what followed ibe( niîaking of tuei deedi \wouIld resolv,
tlhat doulit iii fa:veurý of defenidant. 1 dio neot go mb thes

itater, sin tuef view 1 a~ iiot ne n' ,s i t c"sider

I thliak the appeail shou(ld be e.llowed and the aution dis-
moisedj. Sublstantial utc will be dune, however, by

dienig thuet no cuost, he given here or below.


