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DIVISION COURTS.

OFFICERS AND SUITORS.
e —

Crerxs.—Something has been done towards
improving the remuncration to Clerks, but they are
still, we contend, miserably paid; not, perhaps,
that the fees are much under the mark m cases
which ave provided for, but there many daties to
be performed for which no payment or fee is al-
lowed. It may be tiat Clerks in the populous
Divisions, where there is a very large business
done, receive on the whole something like a faic
return; but look to the labour a large business
brings, and look, above all, to the heavy responsi-
Lility, pecuniary und otherwise, that the oflicer is
under. In the smaller Divisions, Clerks are not
half paid, and unless their position is properly
known, nothing will be done for their yelief.

We maintain that Clerks should be paid out of
the fee fund for every service connected therewith,
and for every service mot properly chargeable
against partics, and that the disbursements for
printing and stationery for the benefit of the fee
fund, should not come out of the puckets of private
individuals,

How, we are asked, are Clerks to make their
position known with a view to relief? Let a joint
representution be made in the proper quarter—if
deemed advisable—but let every Clerk take this
independent course also. Let him claim the atten-
tion of his representative in Parliament, und for
half an hour exhibit his baoks and accounts, and,
in a word, prove to him by tangible evidenecs the
amount of unpaid labour performed, and then, when
the question comes up in Parliament, he will have
gained information to cnable himn to act at once in
favour of Clerks, for we are very much mistaken if
any sensible man of business could not be thor-
oughly convinced in halfan hour that Division Court
Clerks are not paid in proportion to the labour and
responsibility of the office.

In asiing the attention of the Member for the
locality, Clerks will not be soliciting a favonr.—
They ate rather conferring one, by placing the M.P.
in possession of facts which call for action on a
princirle of common justice by which Members
should be guided in the performance of their legis-
lative duties.

Men occupying the arduous and responsible posi-
tion of Clerks, with thousands of pounds in money,
public and private, passing through their hands—
men of education and ability, should be paid some-
what better than messengers and runners in the
public service, and we believe that, with few excep-
tions, tlzxesy are not as well paid. )

SUITORS.,

Evidence—Sale of goods supplied to thind party,
§c.—Where goods are supplicd to a third person
at the defendant’s request, not vaerely must the
delivery of the goods be shown, but the request
must be clearly proved to entitle the plaintifl’ to a
verdiet, or circumstances must be shown from
which a request may be inferred.

A master is liable for goods sold to his servant
within the scope of his employment, and a tequest
will be implied. Thus, if a servant has becn
permitied by his masier to purchase goods on
credit, the latter is answerable even for goods
bought by that servant without his master’s par-
ticular authority; bul a master is not respon-
sible for goods ordered by his servant in his
name, but without his authority, unless he was
in the habit of paying for goods so ordered; if in
one instance the master has employed the servant
to buy on credit, he will be liable for any geods
which the servant subsgquently buys on credit
until the eredit is distinetly withdrawn ; though he
has given the servant amoney to pay for the gouds
in some instances. Whether the servant is invested
with a special or general authority, the master is
not bound, if the servant’s act or contract do not
fall within the general provinee or scope of his
powers, and be wholly unconnected with the busi-
ness entrusted to his direction ; a domestic servant,
therefore, could not bind his master by purchasing
eoods unconnceted with domestic ase, if not in
fact authorized to do so.

Contracts with Corporations— The contracts of
Corporations, School Trustees, Township Councils,
&c., must in general be under Corporate Scal ; but
for general purposes not aftecting the interests or
title of the Corporation, a {orporation may act
through the medium of a servant or agent, although
he posscsses no authority under seal.  And when
goods, for example, arc sold und delivered, ox
where the acts done are of daily necessity to the
Corporation or are: {ov insignificant te be worth the
trouble of aflixing the Corporate Seal, no seal is
necessary.

Delivery to ¢ Wife.—Generally speaking, proof
of the order by and delivery of goods to a wife, if
living with er hushand, will support an action
against the husband for the price. The liability of
a husband for his wifc’s engagemnents during mar-
riage rests solely on the idea that they were formed
by his authority, and if his assent do not appear by
express evidence or by proof of circumstances
{ron; which it may be reasonably inferred he is not
iable.

Cohabitation is strong presumptive evidence of
the husband’s assent to agreemnent made by the wife
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for the surply of goods for hersclf, or her husband’s
houschold, during that period. If necessaries are
supplicd, the assent of the husband may be fairl
presamed, but mere proof of the husband’s cohabi-
tation with his wife would not probably be held
suflicient to render him liable upon her contract for
goods, not necessarics, suitable to the husband’s
circumstances and station inlife. If a man cohabit
with a woman, and allow her to pass as his wifo
without being maried to her, he is liable for goods
furnished to her even by a tradesman who knew
the partics were not married.

Where the husband expressly wamns the trades-
man or storekeeper not to trust his wife, he cannot,
unless he has wrongfully turned her ont, be charged
with the gouds subscquently provided. If a hus-
band and wife have parted by consent, unless the
former makes her an adequate allowance, he re-
mains liable for necessaries supplied to her.

R ——

ON THE DUTIES OF MAGISTRATES.

SRETCHES BY A J, P.
(Continued from page 143.)

Conrse of Proceedings (continued.)—The right of
reply is taken away from both the prosecutor and
defendant—that is, each party is limited to one
address to the Bench. As the whole burden of
proof is considered to lie with the party prosecuting,
who is to substantiate his charge, it is usual and
proper for the proscentor or his attorney, in the first
instance, to state bricfly the nature and subject of
the complaint, and then to call his witnesses. When
the prosecutor’s case is closed, the defendant, or
his attorney, can address the Court and afterwards
call his witnesses.

Witnesses’ Qath or Affirmation.~The prosecutor
or ccmplainant, if he has more than one witness,
will call each in such order as may be most con-
venient and best caleulated to present the facts in
an orderly shape to the Bench—and the same with
the defendant; each witness, as called, should be
sworn or make affirmation before he is examined ;
and as the mode of administering the oath varics
according to the peculiar religious belief professed
by the witness, Magistrates should aiways satisfy
themsclves on this point, cither by questions put to
the witness or other persons. It need scarcely be
observed that the object in view, in putting the
witness under the solemn obligation of an oath, is
not only to impress him with the moral and reli-
gious duty of speaking the trath, but to render him
liable, in case he should give false testimony, to the
punishment awarded by Jaw to a person who com-
mits perjury. M, therefore, a Magistrate should be

ety gy A ——— A

wilfully deccived by a witness as to his religious
belicf, and the witness shounld thus be improper)
sworn, and =0 as not to bind his conscience, it will
not the less prevent his being convicted of perjury,
in casc he should be proved to have given false
testimony. [ 1]~

The Christian’s oath is upon the New Teztament ;
the Jew’s upon the Old Testament.

The form of oath is repeated by the Magistrate
or Magistrate's Clerk to the witness, who, in ordi-
nary cases, kisses the book to signify his assent;
others swear with uplified hand merely. The fol-
lowing forms will answer ;:—

Ordinary Ouath.

The cvidence yon shall give to this Court, touching the
offenco charged in this infornation, (or, comiplaint) shall be
the truth, tlie whole truth, and nothing but the truth.—So
help you God.

Outh with uplifted hand.

The evidence you shall give to this Court, touching the
offence charged in this information, (or complant) shall be
the trath, the whole truth, and nothinz but the truth, and this
to do yon swear in the presence of the ever living God, and
as you shall answer to God at the great day of Judgment.—So
help you God.

Quakers, Menonists, Tankers and Moravians are
allowed to take affirmation instead of an oath, and
such affirmation has all the eflect, as to punishment
for perjury, as an oath.[2]

Affirmation of Quaker or }her person allowed by law to
afprm.

» do solemnly, sincerel( and truly declare, that 1
ed Quakers (or as the cass

I
um one of the society of people cal
may be.)

This the Clerk causes the witness to repeat after
him and then administers the affirmation as follows,
the witness by word or otherwise signifying his
assent at the conclusion :—

The cvidence you shall give to this Court, touching the .
offence charged in this information, (or complaint) shall be
the truth, the whole truth, and nothing but the truth,and this
to do you solemaly, sincerely, and truly declare and affirm.

It may sometimes happen that a witness pro-
duced cannot speak the English langunage, and it
becomes necessary t0 employ an interpreter ;—
when this happens, the interpreter should be first
sworn according to the following form :—

You shall well and truly interpret between the Court, the
patties in this cause, and the witnesses produced.—So help
you God.

Then, when the witness is brought forward, the
Magistrates, or their Clerk, repeat over slowly the
form of oath to witness, whicris translated by the
;]qterpreler, and the examination proceeds through

im.

{1} Stone, 9. .
(2] 49 Geo. I1L., cop. 8; 10 Geo. IV., cop. 1, (U.C.); 13 & 14 Vic., cap.18(C.)
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MANUAL, ON THE OFFICE AND DUTIER OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FRON PAGE 143.

Daulics in Court.—It is within the province of
each Judge to regulate, subject to the express pro-
visions of the Act of Patliament and Rules, the
form and mode of conducting business in open
Court before him.  But uniformity in the business
of these Courts is greatly to be desired, und unless
otherwise directed by the Judge, Bailifls may with
propriety follow the subjoincd directions for their
guidance.

There is no rcason why business should not be
conducted in the Division Court with as much re-
gard to order and propriety as in the Superior
Courts.

“The apcedy despatch of business,” observed the
Judge of the County of Simcoe in a “paper” issued
for the information of the officers of his Courts,  is
an important clement in the Constitution of Courts
of Summary Jurisdiction—to sccure it, business
must be gone through on an uniform and regular
system ; where two or three hundred cases appear
on the Cause-List, even half a minute lost in every
case will protract a Court for hours—to the great
inconvenience of parties whose causes are entered
low on the List—which a proper economy of time
would save, to be used in the more important busi-
ness of hearing disputed causes.

¢ The ordinary routine business must be accom-
plished in the shortest possible time, and by proper
attention on the part of the officers this may be
speedily done. T would not have any indccent
haste exhibited, nor should there, on the other
hand, be be a single moment lost which discipline
can save. The public are disposed to form their
opinion of an officer’s efficiency mainly from what
is scen of him in the public discharge of his duties ;
and next in value to competence seems public con-
fidence in the officer’sability. “Take pains, there-
fore,” (Judge Gowan adds) “to prepare yourself
for the business of the sittings, and you will be
able to create a favorable impression on the public,
and will have attended to my wishes and order.”

On the day named for holding the Court, the
Bailiff should see that all necessary preparations
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have been made in the place appointed, making
the most 0" such conveniences as there are for the
suitable accommodation of the Court and the pub-
lic;[1] and he should be careful to be punctual
himself in attendance at the proper hour.  Should
the Judge be prevented from attending at the hour
appointed, che Bailiff, as well as all others con-
cerned, should remain and be at once prepared to
go on with business when the Judge makes his
appearance, According to the 7th section of the
D. C. Act it is provided that if the Judge does not
arrive before eight o’clock in the afternoon of the
day appointed for the Court, that the Court shall
adjourn to the following day, and so on from day
to day until the Judge shall arrive to open the Court
or give direction concerning it. After the Judge
has taken his seat and given orders for opening
the Court, the Bailift, being at his post, opens the
Court by proclamation to the following effect :—

Proclamation on Opening Court.

Hear ye! Hear ya! All persons who have anything to do
at tlas Division Court for the County of , NOW
here holden, let them draw near and give their attendance,
and they shall be heard.—God save the Queen!

After the Court has been opened, it is usual and
convenient in the first place to swear the Bailiff as
to the due execution of the confession taken before,
him, and this he should be prepared promptly to
attend to when called on by the Judge ; he should
also be prepared with his book or his list in which
the services are noted, so as to be able at once to
refer to any case, and offer such explanations as to
the time or mode of service as may be required of
him.,

{1] The following obzervations from the Law Journal, Val. I, page 101, are
very nuch to the point s~

It is necesAary wuder existing circumdances for officers 1o 1e8art 1o every
cxpedient. in remote Divisions. 10 give the room accupicd for a Court nuy thing
like & respeetndle appearance. atd o suit the armugcments to the olyeet< an
hanl=the holding u Court in a decent and onderly uannier, with as much
comfurt fs pussilie to seitors. Witnesses aud officerse The countny waick
denies the nieans of supplying suitable convenicnce 1o an infesior Court, while
it extends it to Supenior, Courts. 18 not based on any correet pruciple ; 1as ot
ceozomy; it is indelensible parsimony.  We hope before loug to see the matter
of accanundation for the D, C.2s tnhen up by the Legiature’s anthe meantuume
officera must do the best they can towards convenient accoimnodation. I two
or three of the Courts in the County of Sinicoc, = imovenble miling of a cheap
description is put up in the roonm nsed, aund really serves an excellent purpose,
We will uot astempt 10 set down the * specification.? but perhaps one of the
Bailiffs of these Courts taght 1 oty colunins give a hint 10 lus brother Badufs
clsevwhere that migint be useful.? ) 3 .

n Judge Gowan’s instructions to eficers is the following dircetion 31—

«*The following onder of things in the Court=romin arrangeiucnt should. when
practicalie. be observed 3 The Judge?s seat 1o b go placed that he can be heard,
when speaking in anordinary tone, by the suitors assemnbled,  The Clerk?s place
close 10 the Judge’s sewt, sothat \iu- hooks and pupers may be arranged cuuve.
niently at_his hand out of the way of being 1aken up or interfered with by
others, Directly facing the Judge. and rufliciently close to perunt his readily
hearing persons theretrom, a pluce shwnld be enclosed whereinthe partics und
their wititesscs may he free fromn pressire of the crowd, whitie their cause is
being heard. 'l‘hc%luihlr's position should be close to the enclosure for partica,
Should there be & Jury case, scats ure to Le placed for the Jury conveinert 10
the Judge’s scat—and whenever tarristers or attornies attend on behalf of
suitorn, 8 place rhouid be teservod for them from which they can conveniently
confer with their clients.?
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The summonses are taken up in their order by
the Clerk, who names the parties in the suit, and
the Bailiff calls each party twice, taking care to
pronounce the names distinetly and andibly. The
Bailiff should then inform the Court of the result in
bricf and uniform language, thus—~Neither party
ansicers.  Plaintiff present—dcfendant docs not an-
swer. Plaintiff docs not answer—defendant present ;
or, both parlics present—as the case may be.  The
Bailiff should also sce that the partics and their
witness get to the place assigned to them, and

hand the Testament to persons about to be sworn, |y

and sce that he complies with the usnal formalities
by retaining the book in his right hand while the
Clerk is administering the oath, and that he after-
wards kisses it; much trouble may be saved by
attention to this trifling matter. The usual and
best plan is for the Bailil' also to hold the book
with the witness.
In the trial of disputed cases a Bailiff should be
on the watch to sce where his services may be
neeessary 5 thus, on hearing from partics the names
of their witnesscs, he will call them—will be ready
with good temper, and at the same time with firin-
ness, promptly to repress angry altereations between
Jhe parties—improper interruptions and disorderly
conduct in every shape ; and when a cause is closed
will prevent any interraption to the farther business
of the Court by at once removing the parties in the
case, to make rocm for those next in succession.
A knowledge of this part of the Bailiff’s duty will
be best acqnired by observation and practice, and
in its exercise will need hoth discretion and good
temper on the part of the officer,

———

U. C. REPORTS.

GENLERAL AND

MUNICIPAL LAY,

Tie Quees ex fer. WarLis v. Bostwicrk.
[in Chambers.]

¢« Motion for 2 writ summons in the nature of a quo war-
ranto, at the instance of the relator, James Wallis, asanst
George Bostwick, &c., to show by what authonty he, the said
George Bastwick, claims to be Councillor for the said village
of Yorkville, and why the said George Bostwick shonld not
be removed therefrom, and why the said relator should not be
declared duly elected, and be admitted 10 the said ofiice.”?

Edwurd Fitzgerald for relator.

Buarratt showed causc.

Statement of objections:—

1. That the relator was returned only upan a majority of
ona vote, and that the five following persons who voted for

—_— ——— —

him were not duly quahfied, viz.: William K. Braman, John
F. Mossman, General Johnson, Patrick Bundy, Daniel L.
Stetson,—who were none of them natural born or naturalized
sutjects, but alicns, born in the United States of America.

2. That Daniel B. Stetson was further disqualified, not being
resident in the village of Yorkville at the time of tho election.

12 Vie., cap. 1973 18 Vic., eap. 65 12 Vie,, eap. 27, sces.
4, 9& 433 16 Vie. cap. 182, scc. 265 16 Vie. cap. 181, scc. 27.

In support of theso oljections,

Thomas Atl:incon swenrs, that he voted at the election for
four candidates (not for Bostwick); that since the election he
enquired respecting Braman and Mossman, and was told that
they are alicns who havo not been naturalized; that he had
enquired of themselves whather they had been born in the
States, and was told by Braman that ‘he was born in Massa~
chusetts, and by Mossman that he was born in Pennsylvania,
ut to the best of deponent’s knowledge they have neither
of thera been naturalized 3 that he has been informed and
believes that the other three, Juhnson, Bundy and Stetson,
are aliens, and have not been naturalized.

John Edmonds makes oath, that since the election he has
enquired respecting Johnson, Bundy and Stetzon, and has
been told that they iwre alicns—not naturalized ; and that he
has asked themselves of the fact, and was told by Johnson
that he was born in Kentucky—by Bundy thut he was born
in Virginia—~und by Stetson that he was bom in Vermont,
and that to the best'of his knowledge they have never been
naturalized 3 further, thut he has been informed and believes
that Braman and Mossman are aliens and not naturalized ;
and that Stetson was not, at the time of holding the election,
resident in Yorkville, but was then and had been for some
time before residing in or near Caroline street in the city of
‘Coronto.

#allis, the relator, inakes affidavit to the same effect.

On the part of Bostwick,

Andrew Braman, brother of the voter, makes oath, that
“their grandfather was in his lifetime a British subject.”

Bundy. the voter, makes oath, that in 1851 he voted at an
election of a member of the House of Assembly for the county
of York, and on that occasion took the oath of allegiance,
which was administered to him by the Deputy Retuming
Oflicer, and that he has ever since resided in this Province.

Johnson, the voter, makes an affidavit to the same effect
as regards himself.

John Willson makes oath, that he was the Deputy Return-
ing Officer on the accasion referred to in the two preceding
aflidavits, and administered the oath of allegiance to Warren
and Bundy, who swore that they had, previous to that elec~
tion, respectively resided in the Province for seven years.
He verifies this by reference to his poll book.

Johnson swears, that he had his settled place of abode in
Upper Canada on and before the 10th of February 1841, viz.,
ever since 1837; thatin December, 1851, he being then over
16 years of age, took the oath of allegiance, and swears to
having resided here for 7 years previously, before Willson,
Deputy Returning Officer, as before stated.

G. Dostwick, besides aupporting the impeached votes, ob-
jects 10 votes received for the relator and files these affidavits.
(Wallis swears that none of these votes were challenged at
the clection.)

1st. Asto Williawm Hiiton :

George White swears, that he is not a householder, but
rents a cellav in Yorkville for curing meat, and lodges with
Mr. Mountain, being a single man; is not a freeholder in
Yorkville. ’

Oswald Foster, R. 0., confirms this; says he was neither
a freeholder nor houscholder.

2nd. As 10 Jakn Dawson : that he occupies part of a house
having no separate or distinct communication by a door with
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the street—but mus, to onter, go throuish the front door of
the house in which ono Kerr resides, or out of a back door
leading into a garden or yard, common to Dawson and Kerr;
and to get from thence to the street he must pass over land
not belonging to the honse in which he and Kere are living ;
that Kerr occupies the lower part of the house and Dawsan
the upper; that Kerr uses both the front and back doors, and
that to go out by the front door Dawson would have te go
through a room occupied by Kerr.

. Contra—John Dawson, that he rents a portion of a house
in Yorkville, from one Morley—the upper part ; that he passes
out by a door at the foot of the stairs and at the back of the
hause, and can pass round by one side of the house over land
which belongs to the house and which he leases, and then
ﬁets to the public street in the village ; that Kerr is not in the

abit of using the back door, and that ho (Dawson) never
uses the front door by which Kerr goes ont.

Oswald Foster swears, that he was Returning Officer at
this olection, and was Clerk of the Municipality for 1855
that neither Wallis (relator) nor any one in his behalf, nor
any other candidate, questioned the right to vote of any of the
five objected to now as voters; and as to Ienry Cox, voler
for relator, one Edward Cox voted in name of Henry Cox—
no Edward Cox being in the roll, and the house on which he
voted being assessed as of Henry Cox.

Contra—Edwurd Coxr swears, that he never authorized
any one to call him Henry ; that he voted as Edward, and if
entered as Henry it was without his assent and against his
directions ; that he has at former elections for the village,
voted, and always as Edward, and when Foster was Return-
ing Officer.

As to Robert Lawrence : Qswald Foster sweare, he was not
the owner of any land in the village nor a houscholder, but
he and lis wife keep house for one Atkinson.

William Townley swears to the same effect: that he is land-
Jord of the house with his brother James, and that at is leased
to Atkinson, who alone pays the rent.

John Edmonds swears, that he was collector for 1855; that
Lawrence now lives in a house in which John Atkinson lives
in Yorkville; that Lawrence, at the time of colleeting the
assessment for 1855, was a houscholder in the village, and
was assessed for the said house in which he then lived, and
that Lawrence’s name is entered on the Collector’s Roll as so
assessed ; that ho paid the taxes for it for that year; that he
continued to reside in it with his family till about four months
ago, when he leit it and went to live m the same house with
John Atkinson 3 was at the time of the election living in the
village, and had been for 14 months next before.

He swore also, that he was a constable and acted at the
election, and heard no objection to any of the 9 votes now
impeached by Bostwick.

As to Francis Keith : Oswald Foster swears, that to the
best of his belief he was ueither a frecho!der nor householder
in Yurkville, having removed previous to the elcction.

William Townley swears, that Keith formerly occupied
part of a house belonging 10 himself and his brother, and as
under tenant of theirs, but had ccased to occupy it or any part
of the house before the election and no one” has occupied
since he left; that he voted as tenant of part of this house,
though he had removed his family to Toronto some time
before the election,

Contra—John Atkinson swears, that he-rents a house from
Townley at £13 13s. a year rent; has lived in it from Ist of
January, 1855, to this time; that in December, 1853, he leta
part to Keith, who has cver since held such under lease ; that
Keith and his family never used the front door which he,
deponent and his family, used, but passed out by a separate
and distinct door at the foot of the stairway leading from their

upper room, which was never used by deponent; that Keith |

has not removed. but his brather-in-law having left Toronto
for a shart time, Keith's family have gone to live with his
wifn till he returne, which he believes will be soon, and he
believes Keith and his family intend to return to Yorkville
and to his house, as soon as his sister-in-law returns to
Toronto ; that Keith has not removed his furniture from his
house in Yorkville, and that Keith somectimes stops in the
Lvillage and sometimes in Toronto—continues to pay his rent
as before; that it was but a few weeks before the election
that lus family removed,

Keitl himself confirms Atkinson’s account given above,
and swears that he and his family did and could get 1o the
public street by passing out of the door at the foot of the
stairway, and then passing along by one ride of the aaid
liouse outside; that he has nnt removed from his house, but
stl:;tos the circumstances in that respect as Atkinson has dono
above.

As to John Muson @ Oswald Foster swears, no one of that
name on the Collector’s roll.

Contra—Jolhn Muson swears, that William Mason formerly
lived in the house he now Jives ing that he left about August
1831, and deponent has lived there ever since ; that Foster
has durinz that time been asseused, but deponent has always
belicred that he was assessed for said premises ; that he pays
£4 10s. per annum rent for them, and has paid taxes for them
for the last two yearss; that he never gave in his name as
Wilhiam, and supposed he was assessed in his own name for
the house j that William, since he left, has never been in the
village.

Thomas Branton swears, that he lives near John Mason in
Yorkville, and last April told Foster, the assessor, that John
Mason lived in this house, and that William Mason, his
father, who had lived there, had left tho village.

As to Leonard Peays: Oswald Foster swears, that he was
ucither a freeholder nor a hiouscholder.

Conlra—Pcurs swears that he was assessed for freehold in
Yorkville, and owned 1t when assessed in 1855, and paid the
taxes for that year; that in December 1855, he sold his free-
hold, but at the time of the election was a householder and
resident in Yorkville, and paid £6 a year rent for his house
that he occupicd a distinet portion of a house, and had a sep-
arate and distinet door by which he passed to the public
street—not used by the other occupiers of the house; that his
(former) frechold was assessed at more than £3.

As to Roger Douglas: Oswald Foster swears, that he
owned no real estate in Yorkville, and was not rated on the
collector’s roll as the tenant of any house in the village at the
time of the election, but was for a brickyard.

Contra—Roger Douglas swears, that he is a householder
in Yorkville—rents a distinet pottion of a house fromn Mrs.
Arthurs, for which he pays £8 5s. a year, and he and his
family alone hve there 3 there is a distinet door by which he
goes out, used only by himself and his family—passes round
by one side of his house and then gets to Yonge Street, or by
another side of the house to anothier public street of the vil-
lage 3 that he has paid £1 18s. taxes for 1855—has lived 14
months in the house; that the house aud brickyard are rented
from the same Jandlord, but by different leases—rent of brick-
yard £32 10s. a year; that the house is built on the said yard.

Asto Thomas Atkinson : Oswald Foster swears, that he
voted as the owner of real estaie, and that he was not then
the owner ¢f uny such estate in the village, as he believes.

Contra— Thomas Atkinson swears, that he has been for
the ast three years a householder and resident in Yorkville,
and still is and for the Jast three years has been a councillor
qualifying on household property; has occupied the same
house for 3 years; that Foster has been 3 years Clerk of the
Conneil, and as such swore deponeat to his qualification,and
knew that he qualified on household property and not on
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freehold 5 that Foster was assessor for 1855, and was told by
deponent to assess him as householder—has paid taxes for lus
haouse for 18335 that noue of the & were declired bid votes at
the election,

My. Bostwicl sweare, that during the eleetion he did not
know of the qualitication of any of the nine voters to whom
he now excepts, and therefore didd not challenge them as he
otherwise would have done.

Roninsoy, C.J.—12 Vic,, cap. 81, sec. 121, enacts, ¢ That
no person shall be qualified to vote under that Act who shall
not ut the time of his vote be a natural born or naturalized
subject of Her Majesty.”?

The gualification of voters in incorporated villnges is fixed
by 57th see. of that Act as amended Ly 11& 15 Vie. cap. 109,
sched. A, and the elause so :uucmlcj, which is to read as
pirt of 12 Vie., cap. 81, provides that the returning officer
shal) procure a cotrect copy of the collector’s roll for the year
next before the election, co far as such roll contans the names
of all mule freeholders and householders rated upon such roll
in respect of rateable real property jn the village with the
amount of the assessed value of real property for which they
shall be rated—which roll shall be verified, &c.

Aund the persons entitled to vote at such elections shall be
the freeholders and householders of such village,whose names
shall be entered on the roll as rated for rateable real property
held in their own names or their wives’ as proprietors or ten-
ants thercof to amount of £3 per annum or upwitrds, and who
at the time of such election shall be resident in such village,

The property need not be all frechold or all 1easehold, pro-
vided the aggregate at which both are assessed 1s suflicient,

That the occupant of any separzte portion of a house having
a distinct communication with a public road or street by an
onter door, shall be considered a Louseholdcr, provided he be
rated therefor as a householder on the collectar’s roll.

I think Johnson’s vote was legal, he having been resident
in this Province at and before and constantly after February
1811, and having taken the oath of allegiunce before the Re-
turning Officer at an election for the Legislative Assembly.
The statute 12 Vic., cap. 29, sce. 43, taken in connection
with 12 Vie., cap. 197, I think has the eflect of entitling him
to claim the privilege of a subject, though there is room to
contend that under the 4th, 5th, 61h and 9th sees. of 12 Vice.,
cap. 197, it was necessary for the voter, Johnson, to obtain
such a certificate us is mentioned in the 6th clause. He may
obtain such a certificate undoubtedly, but 1 consider that a

erson standing in the situation that Johnson does, and hav-
ing taken the oath of allegiance at county elections before a
returning oflicer, could exercise the privilege of voting at the
municipal elections atoresaid without having received a cer-
tificate and caused his name to be recorded under the 6ih
clause befure referred to.  This is open to doult. However,
according to my present opinion, I confirm his vote.

As to the four other votes given for the same councillor,
which are objected 10 on the same ground of ahenage, viz.,
Braman, Mossman, Bundy and Stetson, I take it to be the
casc upon what is before me, that they were all aliens by
birth, and that they have none of them become entitled by a
suflicient Jength of residence in Canada to claim the privilege
of naturalization. Stetson is disqualified also on another
ground, namely, that he was not resident in the village at the
time of the election, nor for some time before.

Then, thesc 4 votes being bad, Mr. Bostwick would stand
on the poll 3 below the relator, who would be entitled there-
fore to be returned if none of his votes had been challenged
and invalidated. But nine of his votes are objected to, viz.,
Hilton, Dawson, Cox, Lawrence, Keith, Mason, Pearce,
Douglas, and Thomas Atkinson.

Hiltow’s vote was not attempted to be supported and scems
clearly bad, he being neither o frecholder nor a householder,
but only renting e cellar, which he used in curing meat.

Lawrence’s vote was bad, I think, beeause, though he had
been o houscholler in Yorkville during part of the past year of
1855, atid seems ¢ have beon properdy rated as sueli in thie col-
Jector’s roll of that year, yet four months before the election ho
had ceaged to be w houscholder within the meamug of the Act
at the time of the election, but hived with another person as a
servant or inmate.  Whether if he had four nunths befure the
election becomo the holder of a new tenement at a sutficient
rent to entitle hi to vole, that would have qualified him,
considering that he did not appeir on the roll as assessed for
f]“dll) newly acquired tenement, might be thought to admit of

oubt. .

My impression at present is against his right to voto in
tespeet of any property not assessed to him, but on the other
ground that hie was not a householder at the time of the clec-
tion, his vote must clearly be rejected.

Cox's vote also, [ think, cannot be supported, because his
name was nhot on the collector’s roll. It seemns to have been
an erroneous entry of the party by a wrong christian name,
and probably by no fault of his; but Edward and Henry aro
distinct chtistian names, and neither of them given as a
second name—so we can no more say that Edward Cox’s
name was on the roll for 1855 than if it had been Edward
Jackson instead of Edwanl Cox. The statute 14 and 15 Vie.,
cap. 109, sched, A., is positive in its terms, and there is no
hardship in it, because the Assessment Act, 16 Vie. cap. 182,
sec. 26, gives ample opportunity to the inhabitants to have
any errors of this kind corrected that may have crépt into tho
collector’s roll.

Mason’s vote isbad on Yrecisely the same ground, his name
not being in the collector’s roll, but that of William Mason,
his father—there being this difference, however, between his
case and Cox’s, that this was not altogether an accidental
error, il it were one, for William Blason had been properly
assessed formerly for the same property, and his name was
still continued on the roll, intentionally, no doubt; though,
perhaps, such a change has taken place as would have mado
it proper that it should be assessed in John Mason’s name,
who, it seems, succeeded him in the occupation.

Douglas® vote is also bad ; he owned nofreehold, but rented
a brickyard at £32 10s, a year, on which was a house, for
which, however, he was not rated, but only for the brickyard.

Thomas Atkinson’s vote seems to be another that must be
rejected on the ground that he is nota freeholder, buta tenant ;
but is not rated otherwise than as a freeholder.

‘The rejection of these votes places Mr. Bostwick in a2 ma-
Joritr of three, so that it is unnecessary to go further.

The judgment is that the office of Councillor for the incor-
porated village of Yorkville be adjudged to the defendant;
that he be dismissed and discharged from the illegal usur-
pation charged upon him: and that he recover against the
relator his costs.

The objections to Dawson’s, Keith’s and Pearce’s votes are
less clearly made out thuu the objections to the six others,
and I will only say as to them, that if the relator depended on
then, 1 think it would be found diflicult to support them.

McDonaLp v. PreNTISS.
(Hilary Term, 19 Vic.)
(Reported by C. Robinson, Esq., Barrister-at-Law.)

Durchase frcm patentec before patent sssued~—TLong p Estopyel—Pre~
swinption of grant.

A. beine the nominee of the Ceown, transferred Lis certifieate to B. in 1796,
who soon wWier, by writing sot under seal, contencted to sclf to G, It was not
showd whether C. had made the x:qnu:ms specified bg his agreemment, but he
wentduio puzsession. and he and bis descendants had held uunerruptedly for
more than £ty years. The defendant clumed nnder them.  In 1837 a patent
first issued to A., whose heir brought ejectment.

It was left to the jury o presume a grant by A. befure the patent, but
they found for the plaintifl; aud the Court refused 10 set aside the verdict.

(13 Q. B.R. 9.
Ejectment, for the west half of lot No. 12, in the 5th conces-

cession of Lancaster.
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At the trial at Cornwall, before Macaulay, C.J., it appeared
that a patent issued for this lot 12, on the 28th of June, 1837, t0
Donald McDonald, describing him as formerly of North Bri-
tain, but now of the township of Cornwall, in the eastern dis-
trict of Upper Canada ; and the plaintiff proved that he was
the eldest son and heir of the patentee, who died in the town-
ship of Roxl urgh, five or six years before the trial.

On the defence there was produced a certificate from the
Clerk of the Peace of the Eastern District, the late Mr. Far-
rand, dated 1st February, 1796, stating that he had received
into his office on that day from Alexander McLeod aland-board
certificate of the 25th of June, 1794, for lot 18, in the 15th con-
cession of Lancaster, located to the said Alexander McLeod ;
and also a certificate, dated 23rd of November, 1787, of Deputy
Surveyor General Collins, for lot No. 12, in the 5th concession
of Lancaster, 200 acres, located to Donald McDonald, with a
writing at the foot of the certificate, dated 18th of January,
1796, purporting to be a sale and transfer of the last mentioned
lot, by the said Donald McDonald to the said Alexander
MecLeod, for the consideration of £25 therein acknowledged to
bave been paid.

Detendant alsoproduced an instrument in writing, not sealed,
bearing date 22nd of January, 1798, purporting to be a sale by
Alexander McLeod to Donald McDonell ot Glenoir, in the
county of Glengary, and township of Charlottenburg, (not the
patentee) of lot 12, in the 5th concession of Lancaster. The
vendee by this writing agreed to gay for the lot £50— viz., £10
on the first of May foilowing, and £10 in each of the four fol-
lowing years, on a day named-—at least that was evidently the
meaning of the instrument, though it was most inaccurately
expressed ; and it was stipulated that McLeod should receive
for himself three-fourths of whatever hay might be collected
on the aforesaid premises (not said for what term of time,) and
to leave the said premises under such fences as might be
deemed sufficient. On this agreement was endorsed a receipt
for £10.

The Donald McDonell mentioned in the instrument lived
on the lot, having succeeded Alexander McLeod in the posses-
sion of it; and it appeared from the evidence that this Donald
McDonell died upon the lot, leaving Hugh McDonell, his
eldest son and heir, who succeeded him in the possession, and
on his death, his son and heir, Alexander McDonell, went
into possession. He seemed to have removed to Lower Can-
ada, leaving the defendant, who was his father-in-law, in

ssession of the lot. So that it appeared that the Donald
K’(I)cDonell who purchased from McLeod, the assignee of the
original nominee of the crown, and his family, had been in
possession of this land from the time of his purchase in 1798,
or soon after.

It was proved by a witness, Archibald McDonell, who was
also a son of Hugh McDonell, and a brother of the Alexander
McDonell under whom the defendant appeared to hold, that
his father, Hugh McDonell, the son and heir of Donald
McDonell, vendee of McLeod, (not the patentee) went to
Donald McDonell, the patentee, who sold his right to
McLeod, before the patent was issued, and endeavoured to
obtain a deed from him, but it seemed he failed; and after-
wards Archibald McDonell, the witness, who had obtamed

session of the east half of the lot from his father, Hugh

cDonnell, also applied to the same Donald McDonell for a
confirmation of his title, but did not receive it, as the latter
refused to give it unless he was paid £60. After his death,
which occurred six or seven years ago, the same Archibald
McDonell applied to his heir, the present plaintiff, and upon
terms made with him succeeded in geiting a conveyance from

The defendant in the present action endeavored to maintain
his possession of the west half upon the evidence, without the
aid of any confirmation of title from the patentee or his heir.

The learned Chief Justice of the Common Pleas (Macaulay
C.J.) before whom the cause was tried, stated to the jury that

what the plaintiff relied upon was that the patent having issued
to the original nominee of the Crown, the plaintiff’s father, in'
1837, about eighteen years only before this action was brought,
and it not being shown that up to that time the estate was not
in the crown, there could be no title made out under the Statute
of Limitations by showing twenty years’ possession; but that
it was contended that in support of so long a possession as fifty
years a grant from the patentee might be presumed to have
been made before the patent—such a grant as would.operate
against himself and his heir by estoppel; and being inclined
to countenance the defence as much as possible ina case in
which justice seemed to be so clearly on the side of the de~
fence, he left it to the jury to find upon the evidence of posses-
sion and the other facts groved, whether the patentee did make
a grant to McLeod, or the other Donald McDonell, McLeod’s
assignee, and the father of Hugh McDonell. He left it to
them to find whether the plaintifi*s father was certainly the
locatee of the lot, and the person intended by the patent to be
the grantee. This charge was objected to by the plaintift ’s
counsel. .

The jury found in favor of the plaintiff, the heir of the grantee
of the Crown,

Brough obtained a rule nisi for a new trial, the verdict being
contrary to law and evidence and the judge’s charge.

McDonald, Q.C., showed cause, citing Connell v. Cheney,
1U.C.R. 307; Doe McGill v. Shea, 2 U.C.R. 483 ; Doe Charles
v. Cotton, 8 U.C.R. 313.

Rosinson, C.J., delivered the judgment of the court:

This case may be shortly stated thus:—Donald MecDonell
“from North Britain,’ was the original nominee of the Crown,
and received a land-board certificate for this lot. In January,
1796, he sold the lot to Alexander McLeod, as the certificate of
the Clerk of the Peace shows—that is, hie transferred his cer-
tificate to him; and in January, 1798, MecLeod sold or con-
tracted to sell the lot, by a writing not under seal, to Donald
McDonell of Glenoir, who was to make certain annual pay-
ments.

Whether these have been made or not does not appear; but
the vendee went into ssion, and he and his descendants.
and the defendant holding under them, have held uninterrupted
possession ever since ; that is, for more than fifty years,

Then we see that in 1837 a patent fitst issued from the
Crown for the land, granting it to the original nominee, Donald
MecDonell, who was then still living ; and his sont and heir has
brought this action against the defendant in possession under
the title derived from McLeod, and has obtained a verdict in
his favour.

So it is the heir of the person who assigned to McLeod,
(though not by deed) bringing ejectment against the person
holding under the heir of IV%cLeod’s assignee.

If the assignment to McLeod had been such at the time as
could convey a legal estate, there would be no question that
the plaintiff would have no right to recover; but when McLeod
took the writing, such as it was, from Donald McDonald the
owner, his grantor had no legal estate to convey, for the title
was then in the Crown; and, moreover, if he had held the
legel),l title, it would not have passed by that writing not under
seal.

The possession of fifty years held by defendant and those
under whom bhe claims, or any possession above twenty years,
would bar the plaintiff’s title if the patent had issued more
than twenty years ago; but there can be 1o bar, and the legal
title under the pafent cannot be held to be extinguished under
the Statute of Limitations, without allowing the statute to run
while the esfate was yet in the Crown. This we have always
held to be inadmiseib{e.

The learned Chief Justice struggled .to su
dant’s long plgssession, as it was natural an
should; and he left it to the jury to presume

port the defen~
proper that he
a grant
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by the patentes before his own Jegal title acerued, and sieh
grant as would support an estoppel working in interest after
the completion of the patent. But the jury declined to tind such
a grant, and have found for the plaintity; which we apprehend
is neconding tothe legal right, however hard it may scem.

We see nothing to found an estoppel upon—-no deed miade at
any time; and we do see what it was that MeLeod did Jwold—
& mere writing not under seal, and not such in its tenus as
would support an estoppel. The only question, its it seetus to
us,y is, whether a grant from the Ciown ought to hive been
preswmied in support of the Juig possession—1that s, o sanst
prior o the one which we see we vannot ~a) that we think 1t
should, and we still continue to entertain the opinions which
were expressed on that pont i the case in this court, of Do
dum, Finn v, Fitzgerald (2 U. C, R 70.)

1fy however, it could have been presumed, e jury did not
l)rcsumc it, and we cannot insist on their doing so. Iy,

wsides, mther a stronye erreumstance that the brother of the
defendant’s lindlord—that is, the ather son of Hush MeDuonell,
«—hus o far acquicsced in the plaintul*s title, that he has com-
romized with him, and paid bim for the half of the lot which
10 Was oceupying.

If that was just in his case, there is nothine to show that the
plaintitl’s title to the other part of the luts did not staad on s
good a vround, 1t may be that MeLeod had not made the
payments which he was to have made tor the land to the plain-
titls futher; or it may be that the othier ~on of Hual MeDonell
submitted to pay o st of money merely to save the trouble
and expense of an uncctam law st However that may be,
the verdict that has been rendered scems 1o us in acconlance
with the law of the case, and certainly cannot be ascnbed to
and misdirection, for the learned Chief Justice was desirous of
giving 10 the defendant the full benctit of all that could be
ureed in lus favour.

We see no ground on which we can set aside the verdict ; for
the cases cited by Mr. Brough of Enslamd dem. Syburn v, Slade
(4 T. R. 682), and Doe dem. Bowerman vo Sybum (7 T, R, 22,
cannot be applied under the cireumstances of this case, There
it was quite clear that no beneficial interest could have been
remaining in the party after 2 certuin time; and the question
was whetlier he should be presumed to have made a convey-
ance which it was plainly incumbent on him to have nde
many years before, and the making of which was a mere mat-
ter of form.  Here we know not what may have intervened
the consideration money may never bave been paid by MeLeod 3
and we cannot, s a court of lw, say that the heir of the pat-
entee was bound to confirnt & disposition attempted to be mude
by his ancestor by a writing not under seal, and that hie maust
therefore be presumed to have done o,

Rule discharged.

McWhrren v. Boxgaro.
(11stary Tern, 19 Vie.)
(Reported by C. Robinsom Esq., Barristereat-Law.)
Division Court—Prohilition,

Held, (affirming Bangard v. McWihurter, 12 U.C.R, 113) that under 16 Vic.. cap.
171 sec. 9, a amtor an the Davision Conrt, wWho deares tu remove the cause
to another diviston, must apply o the judge who ardinanly would have coge
nizauce of the causc, and 1ot 1o the judge of the disizim o which he dusties
1o transfer j1 5 but,

Held, 1hat m this casc the question was not open for deciston, the only sssue
taken being as to which of’ the two divisions was most conscment to tey i,
and upon point the decision of the judge who hud gruuted the order was

decisive.
et (14 Q. B. R 84.)

The plaintiff in this case had applied for a writ of prohibition,
but the point involved being considered by the court 1o be one
of some doubt, the writ was refused and he was ordered to de-
clare in prohibition, which he now did accordingly.—Sce Bon-
gard v. McWhirter, 12 U.C.R. 143,

The declaration allegred a writ of prohibition to John Bangard
to cease further to prosecute his suit agiunst David McWhinter
in the 8th Division Court of the county of Prince Edward.

Plea—averring, that before defendant brought suid suit—
viz.: on the st of March, 1851—he resided within the limits
of the 8th Devision Court of the county of Prince Edward 5 and
that the plaintitl nosided within the 9th Division Court of the
united counties of Froutenue, Lennox and Addington, and so
resided when the judze’s order was obtuined 5 that said 8thand
fth divi<ions are adjumning divisions; that it was more conve-
meit for plaintitfy defendant, and their withessess, 10 attend at
the $th than at the 9th Division Court 3 that defendant obtamed
from David Lochwood Fairdield, Esq., judge of the County
Court of Prince Edward, a special order to try the suit in the
$th Division Court,

Replication—That it was not moro convenient to go to the
Sth Division,

At the trial, at Picton, at the Spring Assizes of 1855, My,
Justice Burns held that the issue wis impropetly tuken on a
nuter in which the law gave the judge discretion, and entered
a venlict for the defendint, reserving ¢ leava to the pluintitf to
move the court to cater a verdiet and judgment for the plaintift,
il upon the facts disclosed upon the plea and upon his notes,
the court shonld be of opinion that the plaintitf was entitled to
judsgment, without reference to the immateriality of the iseuo
raised s in fact, to decide as if upon demurrer.

It was contended on the past of the plaintifl, that the judge of
the Connty Court of the county of Prince Edward was uot aue
thorized by law to grant the order, which should have been
wranted by the judge of the  ounty Court of the united counties

of Frontenae, Lennox and Addington,
DPutterson for the plaintift.  Fitzgerald, contra.

Rominsox, C.J., delivered the judgment of the court.

Upon the question which gave rise to this proceeding, we
retain the opinion expressed in Bongard v, McWhirter (12 U,
C.1. 143.)  Wethink, as the law then <tood, it was to the jud
who ordinarily would have cognizance of the cause, that appli-
cation was to be made by the suitor who desired to remove the
cause to another division, and not to the judge of the Division
Court, to which it was the desire of the suitor to have the cause
transferred,  The 69th rule of the judges of the Division Courts
promulgated in 18514, o far as 1t could be allowed to affect this
(|uestion upon the construction of the statute, is only prospec
tive, and can only as to past acts be material, as being an
indication of the footing on which the juduzes of the Division
Courts thought it best that the matter should rest.

But really thie question on the proper construction of the statute
16 Vie. is not open to us, for the reason which struck Mr. Justice
Burns at Nisi Prius, when the issue upon this record was
brouwsht befure him to be tried.  No point was raised in this
prohibition suit upon the legulity of the proceedings for effecting
the removal of 1&10 cause from the Sth to the 9th division, but
merely upon the question of fact, which of the two divisions
was the anc most conrenient for the cause to be tried in.  We
agree with the learned judge that the decision of the judge who
made the order settled that point, if he was the proper person
to apply to, which is not made a question upon this record.
‘The jury were asked to determine the question of convenience,
after an order had been made by the judge of the Division
Count, dctermining thut the Sth division was the most conve-
nient court,

Tt is not denied in the record that the judge who made the
order was the &mper person to apply to, and that point net
being denied, then lus discretion could not be overrﬁoed by a
Jury.

We think, therefore, the rule for selting aside the verdict for
the defendant should be discharged, forwe cannot deal with
the case, even by consent, without regard to the nature of the
only issued raised, and the verdict upon that issue cannot be:
held by us to be contrury to evidence,

Rule discharged.
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Danizs B, Reaums v. Daster, Gurcizarn,
Sherig2 doedoPrerions vonte yance—Contidernti

——

{Practice Court,)

Fjectment for lot No. 146 in tho front or first concession of
the township of Sandwich. Writ issued 4th Sept., 1854,

Thia case wastried at Sandwich in April last, before Hagarty,
J. It was admitted that the Crown granted the premises in
T.ncstion to John Askin, by letters patent dated 21at Feb,, 18064
that on the 27th Dec., 1806, John Askin conveyed the same

remises in feo to Robert McDougall—Registered 8th Sept,,

818 ; that on the4th July, 1827, Juhn Rotert MceDougnll con-
\'oy(xi the same prentises in, fee to James MeDougall—Regis-
tered 18th July, 1827. A deed was put in (exccution thercof
admitted) dated 14th April, 1813, from James MeDoumll to
the plaintiff, of the premises, Consideration £62 108, Hab. in
fee—Registered 17th April, 1843.

The plaintiff further Fmve«l that MeDougal had a tenant i
Possesswn at the date of this deed.  Sometime afterwards the
ot was sold at Sherifl’s sale, when the defendunt bonght it,
and McDougall’s tenant gave up the possession to defendant,

On the defence was r,mt in an exemplification of u judgment
recovered in the Queen’s Bench by Louts Joseph Fluett agrainat
James McDougall on cogtiovit in assumpsit for £42 11s. 4d.
entered the 17th Dec., 1842. An alias fi. fir. against goods
lssued in February, 1843, retumed frci as 1o £20 nwdla bona,
as to residue. This debt was aflerwards paid off. It was
proved that on the 12th February, 1844, an attachment issued
against James MeDougall at the suit of the defendant, treating
MecDougal! as an absconding debtor; and on the 25th Sept.,
1846, by Indenture of that date, George Wade Footte, then

Sherift of the Western District, conveyed to the defendant, in{P

consideration of £271 18s., the premises in question, and the
estate right, title and intereat which James McDougull had
in these premises on the 4th of August, 1845, or at any time
after that day—Hab. in fee. This deed recited that an exeeu-
tion issued out of the Queen’s Bench, tested the 28th of July,
1845, against the lands of James McDougall, an absconding ot
concealed debtor, to make £210 dec. and £20 2s. 4d. costs,
which the defendant in this case had recently recovered against
McDougsll. No judgment or writ on which this deed was
founded wero produced. It appeared that McDougall left this
Province about the date of the deed from himself to the plain-
tit. He was embarraszed, though he lad other property
bcnlildcs these premises, and his estate afterwards tumned out
well.

Before that time he had arrested the defendant on some
all claim agninst him—the defendant was committed to
gaol, and was discharged from custody for non-payment of the
weekly allowance. He had previously lived with Mr, Me-
Dougnll as his clerk.

The plaintiff was also called as a witness for the defence.
He stated that the consideration for McDougall’s conveyance
to him wes $250, of which he paid $50 prior to—not at the
execution of the deed. That he gave no notes or security to
McDougall, who was his father-in-law, for the balance. That
he (pleintifly has lived in Michigan 25 or 26 years, That
McDougall came to his place soon’ after executing the deed,
and lived with him two years. Ho could not remember any
patticulars of the payment of the $50; in what sums paid or
the dates, It was McDougall proposed to him to buy the land.
He swore that he had no idea the deed was to defraud credi-
tors—that he took it in good faith. According to some of the
witnesses, the land in 1843 was worth about 10s. per acre.

No other debts were proved against McDougall except those
of Fluett and of the defendant.

The learned Judge directed that the question was whether
the deed to plaintiff from McDougall was a voluntary convey-~
ance bad against ireditors. That at its date the only debt was
that due Fluett, which was afterwards paid. He directed the
jury to d;tgrmine whether it was voluntary or for a valuable

consideration. ‘That as to mere inadequacy of consideration it
must be so s as to startle. That McDougall should be
shown to be indebted to the extent of insolvencey.

The f'ury said the sale by McDougall to plaintif was bond
| fide and for value, an: found for plaintitt,

A. Prince, in Eaater term, obtained a rule Nisi for a now
teial, on the ground that the verdict was against law and evi-
dence—citing Graham v. Fueber, 14 C. B., 134, 410,

Cooper showed cause. He urged that the evidence watranted
the finding, and that no misdirection wis complained of, He
cited Jeukyn v. Vaughan, 2 Jur. U.S. 109,

Drarer, C.J.C.P.—It appeata to me there was snflicient
evidence to go to the Jury, for the purpose of establishing that
the deed in question was for valuable consideration. It was
open to observation and to doubt, but it was & matter for them
to decide, and in deciding in plaintiff>s favour I do not think
they have done so without or even agmnst evidence. The
only ereditor existing at the date of that conveyance, whose
debt is proved satisfactorily, was Fluett. This debt, after de-
duction of the amount mm{o on the alias fi. fit. agaust goode,
was under £30, and was subsequently satisfied,

Now, Jookin at the small amount of this debt, and at the
fact that James MeDougall had othier property besides the pre
mises in question, and that his (McDougall’s) estate afterwarnds
turned out well, 1 cannot say the effect of the deed to the
plaintift was to delay him, and if not it is ditficult to say on the
evidence that this deed could have been (beingz for valuable
congideration) made for the fraudulent purpose of delaying or
defeating the defendant.  And indeed as regards the dolcmﬂmr,
he is hardly in a position to raise that guestion, for he does not
rove his debt, though ho must have recovered a judginent on
which the Sheritt’s deed is founded.

The defence seems to have rested on showing the deed to
plaintift to have been voluntary, and as such, fraudulent. This
question having been submitted to the jury they have answered
it in the negative, and there is no sufficient reason to disturb it.

Rule discharged.

Dewsox v. ST. Craim.
(Hilacy ‘Term, 19 Vic.)
(Heporiad by C, Rohinen, Esg., Barrister-ateLaw.)
Ejectment—Amendntent—~Demand af pacsession,
The record in ¢j t may ke ted at the trind hy adding the plea.

Defervlant held under a lease for a termi of five veare, containing & covepant hy
the lessar to grant him & renewal for five yoars at & rent named, if Lie shonld
sequest at. ‘Che first term having expired. and no request mnade for a renewal.

Held, that the leseor might maintain cjectment without any demand of pose
session.
(4Q.B.R. 0.}

Ejectment, for 45 3-10 Perches, part of the north half of No.
1, in the 6th concession of West Gwillimbury (particularly de-
scribed by metes and hounds.) This writ issued on the 18th
of August, 1855, with a notice of claim for substantial damages.
The defendant appeared by attorney, for the whole property
clamed. In making up the record, however, no plea was
entered, and after the jury was sworn the record was amended
by adding the plea prescribed by 14 & 15 Vic. cap. 114, sec. 6,
by order of Girynne, Q.C., before whom the cause was tried, at
Barric, in September last. The plaintiff claimed as devisea
under the will of Jeremiah William Dewson, whereby he gave,
devised and bequeathed to her, ¢ during her lifetime, in trust
for the maintenance of herself and the younger children,” the
huase and '¥remises in question ; and besides proving this will,
the plainti ll;cm in and proveqd a lease, dated the 23rd of April,
1850, made between Jeremiah Wm. Dewson, of the one part,
and the defendant of the other part, whereby J. W. Dewson
demised the premises in question to the defendant, for five
Kears from the 1st of May, 1850, at £20 per annum, payal le

alf yearly, with a covenant (amnong others) on the part of the

lessor, his heirs, &c., that if the Jessee (defendant) at the expi-
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ration of the term thereby granted, should have paid the rent
reserved, and have performed the covenants on his part to be
performed, and if it should be the request of the lessee, then
the lessor covenanted with the lJessee to grant unto him a
renewal of the said lease for other five years, to commence
from the termination of the term thereby demised, at the rent
of £27 10s, per anmnum. The plaintifl’s counsel claiimed a
verdict, on the ground that the first tern of five years having
elapsed, the plaimtiff had a right to recover the possession, the
defendant’s remedy beinz in”equity for specifie performance,
or foran injunction to restrain an action atlaw. The defendant’s
counsel moved for a nonsvit on the evidence,and Mr. Gwynne,
being of epinion that at all events a demand of possession was
necessary, nonsuited the plaintiff, with leave reserved to set
it aside and enter a verdict for plainttff; with nominal damages,
if the court snould be of opinion that the action was sustainable
on the evidence. ‘The defendant offered no evidence of a
Tequest for a new lease,

In Michaelmas term, Cosens moved to enter a verdict for the
}ﬂ.aimiﬂ', pursuant to leave reserved. He cited Adums on
Jjectment, 141-2, 1295 Doe dem. Knight v. Quigley, £ Camp,
505; Doe Richardson v. Dafoe, 4 U.C.R. 481; Doe Hollings-
worth v, Stennett, 2 Esp. 717; Doe Roby v. Maisey, 8 B, &
C. 7675 ‘Thompson v, é;uyon, 5 Sim, 653 Doe Muaitland v.
Dillabough, 5 U.C.R. 214,

Dempsey and Blerving showed cause, citing Platt on Leases,
1,707,733 Statham v. Liverpool Dock Cu'y, 3 Y. & J. 567.

Draren, J., delivered the judgment of the court.

Louking at the words of the Gth section of 14 & 15 Vic. cap.
114, it is plain that on the entry of appearance the cause s at
once considered at issue, amd the record for teial is the first
place in which the formal plea given by statute appears.  We
think, therefore, no objection can be now praperly urged to the
adding the plea at the trial. It wa8 amending a mere matter
of form, causing no possible prejudice to the defendant,

The whole guestion as to whether the plaintifi’s rule should
be made absolute, turns on the necessity for a demand of pos-
session.

The sccond term of five years was not actually created. No
new lease was requested or made. It aldl rested in covenant,
to Jease on the defendant’s requedt.  Isthat a defence in gject-
mcut, bronght after the first tenn has expired ?  We think not,
for it is only an equitable interest or right, but the legal estate
is in the lessor.  If the tenant had ‘?ro\'ed a request it might
rtobably have made this diflerence, that his poasession would

e referable to the agrcement, and he could not be ejected
without a demand of possession.  But here, for all that appears,
hie has made no request, and the option is his whether he will
take a new lease of no. It secmns 1o us, therefore, that he isin
the position of a tenant whose term has expired, and who is
not entitled to a demand of possession.

Rule absolute,

Kurcuun v. Micuros xt AL,
(Hlilary Term, 19 Vic.)
(Reported by C. Kolinson, Esq., Barvister-at-Law.)

Statuie of Limitati Want of

The vight 10 lanul is not larred by focty years want of possession, unless some
other pere bus also been s.."f.ww’..u for tiat tine. !

In this case, where the plaintiff had been ont of poasessiont more than forty
yeara. and howl asserien o right. it declared that hic owned 0o Jaid in the
nwnship. s the deed under which he claiined had 3 suspicious appearance,
the juey having fowd in bis faver, = new irial was grantal.

(11Q.B.R. 99.)
Ejectment for lot 24, in the third concession of Pickering.

The writ iseued on the 4th of February, 1854, The defendant,

Mighiton, appeared Q}_h:ne attorney and defended for the whole

of the premises. other two defendants appeared by

another atlmey, and also defended for the whole of the pre-
nuees.

The case wus tried at Whitby, in November last, before
Draper, J. The plaintiff’ produced an exemplification of a
atent from the crown, dated 8th of July, 1799, granting the
ot in question to ¢« John Caldwell, U. E.?? in fee. 2nd, Adeed,
bearing dute the 1st of December, 1798, made between John
Caldwell, of the township of Ernestown, Midland District,
wheel-maker, and_himself, whereby the said John Caldwell, in
consideration of £10, bargained, sold, remised, released, alien-
ed, and confirmed 1o him (plaintith) the lot in question, haben-
dunt nfee, with a covenant of warranty. 7To sustain thisdeed,
and to establish the identity of the John Caldwell by whom it
purported to be made, the plaintift gave proof of the hand-writ-
g of the subscribing witnesses, and that they lived near John
Caldwell, who lived and died in Ernestown : that he was mar-
ried to Julianna, davwehiter of one Jacob Miller; and a copyof a
petition of Jolm Caldwell, a loyalist, was put in, in which he,
in November, 1797, petitioned for a grant to his wife Julianna,
and to his child Jacob, born before 1789, and stated that he had
drawn but one hundred acres, and prayed for his additional land
as a settler, to which petition was appended an affidavit of
Jacob Miller, father to the petitioner’s wife, and upon which
rctition an order in council was made, granting to himself two
wndred acres to close all claims, and for his wife four hundred
acres, as the daughter of a subaltern. A son of this Caldwell
proved that they were aware, in the family, that his father had
drawn a lot in Pickering, but they never looked after it, as
they expected it was sold to the ?laintiﬂ’. For the defendant,
it was contended that the plaintift’s title commenced, and his
right acerued, more than forty vears before this action was
instituted, and that consequentiy his right and title were extin-
auished.  Witnesses were-also called to Em\'e that in 1810,
the plaintiff hoving sold another lot in Pickering, near the lot
in question, had repeatedly asserted that he owned no land in
Canada except the Jot he had then sold and two hundred acres
in the township of Haldimand ; and also, that panties had com-
menced about 1832 or 1833, to clear on this jot an acre or so:
that since 1836 and 1837 the lot had been a good deal cleared
ofl. The objection as to the forty years’ possession was over-
ruled 'pm formd, leave being reserved to move to enter a non-
suit if it should be found entitled to prevail. The jury were
strongly urged to reject the decd on which the plaintft relied,
because on the face of it, as was contended, it bore marks of
fabrication and fraud. They however gave a verdict for the
plaintitt,

In Micaelmas term, Bell obtained a rule Nisi for 2 new trial
because the verdict was contrary to law and evidence; or for
2 nonsuit on the point reserved. He cited Doe Corbyn v.
Bramston, 3 A. & E. 63; Scott v. Nixon, 3 Dru. & Warr, 386 ;
Smith v. Lloyd, 9 Ex. 562.

Vankoughnet, Q.C., showed cause, citing Doe Maclem v.
Tumbull, 5U.C.R. 1295 Keyse v. Powell, 2 E. & B. 132; Can-
non v. Remington, 12 C.B, 1; Remington v. Cannon, 1b. 18,

DRAPER, J., delivered the judgment of the court.

The case of Smith v. Lloyd (9 Ex. 562) settles conclusively
that the statute in England similar to ours of 4 Wm. IV., cap.
1, does not apply 10 cases of want of actual by the
plaintiff; but 10 cases where he has been out and another in
possession for the prescribed time: that there must be both
absence of possession by the person who has the right, and
actual possession by another, whether adverse or nat, o be
imo!ectcd, to bring the case within the statute, I must admit

had a contrary impression as to a discontinuance, but the
judgment of the court gives no countenance to any such dis-
tinction. So far as the point reserved therefore is concemed,
the plaintiff is entitled to judgment, for all that was in question
was the effect of the plaintifl not having taken actual posses-
aion for more than forty ycars after his utle.

The question as 10 the authenticity of the plaintifi’s title as
to all matters of fact was submitied to the jury, and no other
objection was raited to it. The of the deed was
commented on as leading to the conclusion thatit was a fabri-
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cation, and not a
argument has been followed in supporting this rule. Thedeed
certainly has a ve‘B( suspicious appearance, and the non-asser-
tion of the plaintiff’s right, if it were valid, for so long a course
of years, and his own declarations as to not owning praperty,
make it, we think, a very proper case for a new trial. ~ The
point whether the plaintitf by this deed, assuming it to be
zfnume, entitles himself to recover as against the present de-
ndants, was not urged either at the trial or siuce,

Rule absnivte,

——— e e —— —
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SUMMARY PROCEEDINGS TO EXECUTION IN DE-
FAULT OF APPEARANCE.—C. L. P. ACT.

By the 41st section of the Act, in demands for
debts and liquidated sums, the plaintiff is at liberty
to endorse on the writ of Summons and copy the
particulars of his claim in the form contained in
the Schedule. The effect of this endorsement ‘in
¢ special form” is greatly to accelerate the judg-
ment, if the defendant does not enter a defence;
for by the 60th sec., in case of the non-appearance
of the defendant to a summons so endorsed, the
plaintiff, in filing an affidavit of personal service,
or rule, or order for leave to proceed, may, at the
expiration of eight days from the last day for appear-
ance, sign judgment for any sum not cxceeding
the sum endorsed on the writ, and sue out his cxe-
cution. But there is a provision enabling the Coun
10 let in a defendant to defend upon an application
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supported by satislactory affidavits, accounting for
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the non-appearance, and disclosing a defence upon
the merits,

As both these sections are taken from the Eng-
lish Common Law Proccdure Act of 1852—the
former from the 25th, and the Jatter from the 27th
scction—the English pratice will guide us in this
country till our own Courts have established one.
As these are very important sections, and likely to
be brought early into play, we have considered that
some extracts fromn a work by Kerr, (notes on the
English Act) would be acceptable, at all events to
the great body of country practitioners; we there-
fore subjoin them necarly as contained in the work
referred to, observing that it is only when the de-
fendant resides within the jurisdiction that final
judgment on default is obtained :—

The final judgment under this (sce. 60, our Act)
section is only to be obtained in cases where the
writ of summons is specially endorsed (under sec.
41, our Act.)

The writ must have been served personally, or
leave obtained to proceed, as if personal service
had been effected under sec. 7, {scc. 84, our Act);
in the former case the afidavit of personal service,
in the latter the Judge’s order must be filed in sign-
ing judgment

The defendant may be letin to defend after judg-
ment signed, upon an aflidavit of merits, (Listed v.
Lee, 1 Salk. 402), but the defendant must be on the
merits. Pleas of the Statute of Limitations (Mud-
dock v. Holmes, 1B. & P. 288) of bankruptey (Evans
v. Gill, 1 B. & P, 52) or infancy (Delaficld v. Farmer
5 Saunt. 8356) (Marsh 391) are defences on the
merits within this rule. A plea to an Attomey’s
action that no bill was dclivered, was in Beck v.
Mordauat, (4 Dowl. 112) held not to be a plea to
the merits, but in Willkinson v. Page, 1 D. & S.913.
Tindal, CJ., expressed an opinion to a different
cffect.

The defendant must also account in some way
for not having entered an appearance.

The defendant must generally pay the cosis of
the application (Listed v. Lee, sup.) and he must
plead issnably on the same day: sometimes he
may be ordered to bring money into Court: (see
Wade v. Simeon, M. & W. 637.)
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The affidavit must state in express terms that
there is “a good defence to the action on the
merits,” (Lane v. Isaacs, Dowl. 652.) It may be
made not only by the defendant, if &e 7s advised
and believes, but by the Attorney or his Clerk, if he
#s informed or instructed and believes,or by anagent,
if he state that from his instructions he believes,
(Rowlottom v. Dupree, 5 Dowl. 557,—Schofficld v.
Huggins, $ Dowl. 422.) The affidavit must state
the defence to be merits to the action, (Browley v.
Gerish, 1D, & L.768.) Sce also what the affidavit
should state, (Tate v. Bodficld, 3 Dowl. 218 ; Bower
v. Kemp, 1 Dowl. 282; Page v. Smith, s Dowl. 412
Crosby v. Junes, 5 Dowl. 566.)

In addition to the above the following modern
cases may be mentioned :—

An application to set aside the order for leave tv
proceed under the 17th section {English Act) may
be made on affidavits contradicting those upon
which the order was obtained, without disclosing
a defence on the merits, but if the order stands it
would scem that judgment signed in pursuance of
it cannot be sct aside without such affidavits as
arc mentioned in sec. 27, (Hall v. Scotsun, 9 Exc.
288.) The English Rule of Court excluding Sun-
day from the computation of legal time, when it is
the last day for duing an act, dous not apply to sec.
27, and therefore if Sunday is the last day of the
eight days after which execution may issue, such
exccution may issue on the Monday following,
(Rowdury v. .Morn'an, 9 Exc. 430)

ATTACHMENTS—EFFECT OF, WITH RESPECT TO
SUITS PREVIOUSLY COMMENCED.

By the 55th sec. of the Common Law Procedure
Act,any person who shall have commenced “a suit
“in any Court of Record in Upper Canada, the pro.
¢ cess wherein shall have been served or executed
¢ before the suing out a writ of attachment against
«“the same defcndant as an absconding debtor,
¢« shall, notwithstanding the suing out of the wrig
¢ of attachment, be entitled to procced to judgment
« and execwlion in the usual munner,” and if he
obtain an exccution before the plaintiff in the at-
tachment, he will be entitled to the advantage of
his priorily of execution subject to the costs of the
attachment, if the Judge shall so order.

It will be observed that the prior suit must have
been commenced in Courts of Record. Now it is
expressly declared by the D. C. Act, that the Divi-
sion Courts shall not be a Court of Record, and
therefore the ptrson commencing a prior suit, a
suit in a Division Court against the defendant, will
not be entitled to the advantage of his priorty of
execution. This probably was not forescen by the
Legislature, for it never could have been contem-
plated to place the small debt suitor in a worse
position than the suitor for a large amount. The
man who sues for £26 is an eminently more favor-

;| able position than the man who sues for £25. We

are more strongly convinced that this could not
have been so designed by the Legislature in look-
ing at the 57th section, which places attaching
creditors in the Superior Courts and in the Division
Court on ncarly the same footing in respect to dis-
tribution,

One result of this enactment whenever the debt
approaches £25 will probably be this—that persons
naturally desirous to make the best of a demand
agamst a debtor whose means are tnﬂmg and who
is expected to abscond, will sue in the County
Court to obtain the advantage of priority of execu-
tion, cven if deprived of costs, rather than by suing
in the Inferior Courts having-cognizance, to risk
losing the whole demand. It ri~y also lead to
fraud in this way—that the party intending to
abscond, and desiring to prefer a particular creditor
to whom he is indebted to the amount of, say fifteen
or twenty pounds, will put him in a position to
make out a case to an amount exceeding £25, and
thus defraud other creditors. Where, under the
circumstances first mentioned, a party is indebted
to several for small sums in the shape of negotiable
instruments, it will not be thought by the patties,
unfair to transfer all to one of the creditors, so as
to raise the claim beyond £25 to enable a suit to
be brought in a Court of Record.

The clause certainly provides for setting aside or
staying proceedings on a judgment obtained by
fraud or collusion, but transactions of this kind are
gencrally so sccretly managed that it is very diffi-
cult to make out a case that would justify the
interference of the Court. The provision giving
the suitor in the Court of Record an advaniage,
thus not only operates unjustly, but holds out temp-
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tation to fraud and collusion in the way indicated.

But what is to become of the honest creditor who
fairly enters his suit and reccives judgment in the
Division Court before any attachment is sued ount?
What is his proper course in order to obtain the
benefit of his judgment? The only method we can
perceive open to him is to sue out an attachment
in the Division Court, and make claim for a distri-
butive share of the procceds of the goods seized.

TRIAL BY JURY.

As we survey the machinery used in the Courts
for the dispensation of Justice, no part is more con-
spicuous than that of Trial by Jury. Itsimportance
is only equalled by it« antiquity. Long before man
had correct notions of Jurispradence, including the
formula of an action, he was wont to refer ques-
tions in dispute to the arbitrament of disinterested
parties. Js there anything more natural? In the
case of a dispute between two partics, an appeal
to a third is both rational and natural. What are
Jurors but arbitrators called together to prononnce
npon facts disputed? What is the Judge but an
superior arbitrator, whose duty it shall be to direct
the Jury in matters of law? The trial of a2 man
by his peers, is iu Britain the sacred right of every
subject, be he lord or peasant. It has existed time
out of mind, and is supposed to be coeval with civil
government itself. The number of Jurors varies in
differcnt countries, but the principle is everywhere
the same. In England the number has ever been
twelve at least. Originally called together to tes-
tify, but latterly to judge between the parties, their
verdict must be unanimous. Why the number
should be twelve, and neither more nor less, has
never been satisfactorily explained. There is noth-
. ing but conjecture tc supply the place of authority
upon this point. Why the verdict should be unani-
mous, and not that of the majority, we are left to
decide for ourselves. Ita lex scripta est~let the
reasons be ever 3o frail or so forcible.

Here a vexed question in jurisprudence presents
itself—it is one of no common difficulty—Shall the
verdict be that of the majority or that of the twelve ?
Much has been said and can be said upon both
sides. Perhaps when Jurors were in olden times
summoned from the vicinage or locality where the

cause of action arose, having of thiemselves know-
ledge of the facts in dispute, the reasons for an
unanimous verdict were unquestionable. We do
not say that they ave less so to-day. To pronounce
an opinion upon a topic so momentous requires at
our hands more time for deliberation than at pre-
scnt we arc able to give. But we have every
confidence in English legislation. The march of
Englishmen in law reform is slow but sure. Little
by little the great fabric of Law is repaired,
amended, simplificd and beautified. The process
is so gradual, so easy, and so even, that ever
changing, the body of the law appears to be un-
changed. In this respect it is not unlike one
human body. Take two periods of English history
remote from each other: let a comparison of the
laws of the two periods be made, and the result
will not a little astonish the credulous. The tran-
sition from youth to old age may not be felt or
seen—but the man of eighty is easily distinguish-
able from the child of four. Great changes in the
English laws are wrought by slow degrecs ; there
is in consequence no retrogression. Steady and
persevering as are the people, the laws are made
to keep pace with the spread of civilization and of
commerce, and the consequent diffusion of wealth.
In this, perhaps more thau in any other aspect, we
behold our laws with pride. Other States may
tear down in a day, but not build for ages. Eng-
land builds pex @ pew for ages, but nevertearsdown.
To this national trait of English character the Jury
laws are no exception. They have been under-
going a gradual reform.  And who knows what an
age may bring forth? Juries, not long since, were
locked up ¢ without meat, drink or fire.” They
were coerced into a verdict, and that nothing less
than an unanimous one. They were deprived of all
nccessary comforts, and deprived of liberty itseclf,
until forced into unison. Twelve men of divers
minds, brought together by chance, were compelled
by duress to arrive at onc and the same conclusion.
No meat, no drink, no food of any kind to assist
nature, sinking under the pains of hunger and the
fatigues of ‘close coufinement. These men, too,
from the country, beiter accustomed to the bracing

air of the fields than the noxious miasma of the
Juror’s room ; better accustomed to ploughing and
other out-door exercise than the solution of abstract
question of facts and the application of knotty points



of law. How was it ever thought that confinement
of such men, without nourishment, could lead to
conviction? No doubt it might lead and has led
to “unanimous verdicts,” but unanimous verdicts
obtained under such circumstances would be a
curse to the laws of any country! The minds of
men were placed upon the rack till they, to pre-
serve themselves from intense suffering, sacrificed
their individual opinions. ‘To our mind this mode
of procedure was as inhuman as it was impolitic.
The evil does not exist in our day with all its atten-
dart horrors; but still, we are not entirely frec from
ite odium. What then is a sure remedy? Would
the majority system be all that is required? We
fear the rush for relief would be from Scylla into
Charybdis. Under the unanimous system perhaps
we somctimes sacrifice the interests of suitors to
undue severity. Under the majority system we
may do so from a different cause—undue lenity.

Jurors assembled together are expeeted to inves-
tigate facts, and therefrom to decide the merits or
demerits of a case ;—to do all this caimly, patiently
and conscientiously. If the votc of a majority were
sufficient upon which to render a verdict, then the
dissentient minorities not fecling themselves bound
by the verdict, in foro conscientic, might be satis-
fied to retain their opinions and allow the verdict
to pass. As-aresult, there would be less discussion
and less deliberation than at present.  The hallot
box, so hateful to British Institutions, might even
in the Jury room usurp the place of sober argument
and straightforward expression of opinion. The
bare 'xpprchcnsxon of such a_calamity is enough 10
wam us against hasty legislation. Indecd of l.uc,
little or nothing has been done by the legislature
towards effecting organic changes in the Jury laws,
Whatever ameliorations have taken place are en-
tircly owing to the wise interposition of the Counts,
It is refreshing to read in the late but notorious
Palmer case of tlic kind and hospitable manner in
which the Jurors were there treated : day after day
throughont the trial, of a long and serious investi-
gation, their comforts were studied by those in
whose power it was to relieve. Insicad of being
barred and bolted within a confined room, guarded
without by a semi-formidable bailiff, these Jurors
were daily driven out to the country, and so pre-
pared for renevred exestion. In this way the body
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was nourished, the mind was supported. There was
not wanting lhc mens suna in corpore sano. Does
any one imagine that the verdict was less just or
less in accordance with the evidence, because of
this considerate treatment ?

But this is not the only manner in which the
Couwits have lately evinced a disposition to relieve
Jurors. Consistently with the due administration
of justice, they have laid down the rule that if a
Jury, after having retived, is unable to agree within
a reasonable time, they shall be discharged.  This
is just as it ought to be.  Neither the rights of the
parties nor the obligations of the Jurors are thereby
compromised or prejudiced. Delays may-ensue,
but delays prevented by the sacrifice of justice and
moclkery of reason are a sorry gain,  Justice in the
end, for the most part, triumphs, if left 10 work out
her own salvation by rational means.

This article has been penned more to show what
has been done than what might be done.  Perhaps
atsome future day we may take up the latter branch
of the subject.—Communicated.

et

The clever writer of the foregoing article appears
to be struggling against his convictions, and with-
out running into the Blackstonian view of culogy
of the “time-honored system spoken of in the law
of King Ethelred ! it strikes us he has a kind of
holy fear in approaching the subject. Now we are
bold to assert that the indiscriminate application
of trial by jury in ciwil cases is a great evil, and
we rejoice to see the diy approaching when it will
be confined to cases where it may serve a useful
purpose.

The first blow struck in this country was by the
Division Court Aet (1843); it was an vpen and
public blow, and cxercised an indirect jurispru-
dential influence apart from its dircet practical
benefit.  This Act enabled suitors to obtain a jury
in small debt cases, and reduced the number of
jurors 1o five. The rule was that the Judge of the
Inferior Court should decide the fact as well as the
law—the exception, trial by jury, in the option of
cither party. What has the experience of years
shown?—that trial by jury is not resorted to, and
that in the Courts where ecither party may obtain
it, neither in fact desire it.  Jury trials are almost
unknown in the Division Courts.
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The next blow was struck by the Common Law
Procedure Act, and among the best features of that
statute are those provisions for the settlement of a
certain class of disputed facts, by a less expensive,
a more expeditious, and a more certain method
than the “antient system.”

The argument to be drawn from prestige and
habit merely is of little avail, when speed, cheap-
ness, and certainty of decision are in the opposite
scale : if good justice may be had without troub-
ling twelve men to agree in an inference, it will
be sought for without their aid.

We would not desire to be understood as dispar-
aging trial by jury in criminal cases, or desiring to
sce it entirely withdrawn as part of the machinery
of civil proceedings; but the “gradual, casy pro-
cess” our contributor refers to, is at work, and may
before many years, pronounce that the institution
of trial by jury has outlived its value, as respects
indiscriminate application. So far as individual
opinion goes, we are “heretical enough” to suppose
that the judgment of a single, intelligent judge, will
be better than that of a jury; and at no distant day
we propose discussing the question, unless in the
meantime our valued contributor should favour us
with a full examination of the pros. and cous.

FALSIFICATION OF DOCUMENTS.

The act of crasing writing, though brought to
comparative perfection by the inducement to falsify
documents and the fear of detection, owes its origin
to a more honest source, and perhaps dates from
an carlier period. The scarcity and expense of
parchment suggested the idea of removing the ink
from old manuscripts. Skins from which the first
writings have been erased, and which have been
written on a sccond time, are called palimpsest
manuscripts : they arc met with not unfrequently in
the continental libraries, and are traced to the
monks of the middle ages, who, anxious to supply
the demand for books of devotion, crased the writ-
ing of classical authors to make room for those of
the Fathers. The erasure was frequently imper-
fect, which has led to the restoration of some valu-
able works supposed to have been lost.  Thus the
« De Republica” of Cicero was discovered in the
Vatican, re-written with St. Augustin on the

Psalins,—and the Institutions of Gaius gleamed
through the cpistles of St. Jerome in the library of
the Chapter of Verona,

Cicero himself shows that the practice was com-
mon in his day, by praising his friend Trebatins
for his cconomy in using a palimpsest, though he
hints at the sune time the supposition that he had
destroyed writings more valunable than his own:
Martial also refers to it, Lib. X1V 7. But enough
of the history of erasure : we will proceed to men-
tion the agents by which it may be eflected, and
the means which may be employed for their detec-
tion. Ordinary ink is composed of sulphate of
iron and nutgall, and may be dissolved by using
diluted nitric, hydrochloric or oxalic acids, by a
solution of caustie, potash, and by butter of anti-
mony : all these substances, while they destroy the
writing, attack also the paper, softening it, and
changing its colour; this is guarded against by
using the agent much diluted, by washing the
paper to remove it as soon as the object is effccted,
and by sizing it afresh and pressingit.  Nitric acid
gives 2 yellowish colour to the paper where it has
been applied, as do likewise the alkalies and the
butter of antimony ; hydrochloric and oxalic acids,
on the othicr hand, give it an extreme whiteness,
cspecially the former: sometimes the place of era-
sure is browned, 7.¢., when an alkali has been used.
Any change of colour should be noted, when falsi-
fication is suspected. I the erasure is cven, the
writing may be restored ; if it was removed by
nitric acid, it will reappear when the spot is wetted
with a weak solution of carbonate of potash ; if an
alkali was employed, it will return if wetted with
diluted nitric acid; if hydrochloric acid was the
agent, an infusion of nutgall will restore it; if
oxalic acid wa: used, a solution of ferrocyanide of
potassium will bring out the words. If the crasure
is 50 old that the words cannot be made to appear,
the solution of ferrocyanide of potassimin will show
the place by striking a blue tint, forming prussian
blue with the iron which remains in the paper from
the ink which has been cffaced; if an alkali was
employed to dcsiroy the ink, reduced tincture of
litmess applied to the spot will change it by having
its blue colour restored. The endeavor to prevent
crasure has led to many attemp!s to invent an ink
which could not be destroyed without the destruc-
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tion of the paper; the nearest approach to this is
made by using oil in its composition. Clops recom-
mends a solution of 25 parts of gam copel in 200
parts of oil of lavender, colottred with three parts
of lampblack, which should be diluted, as it thick-
ened, by the addition of more of the oil.

The erasure of writing by mechanical means is
8o casy of detection that little need be said of it
an cxamination with a pocket microscope will
show a change in the substance of the paper; if it
has been recently made, the writing may be made
legible in many cases by washing with an infusion
of galls, or its presence may be shown by its form-
ing prussian blue with the solution of ferrceyanide
of potassium.

THE COMMON LAW PROCEDURE ACT WITH NOTES,
BY HARRISON.

B )

This work is fast progressing, The Author has
obligingly forwarded to us the sheets completed as
far as scc. 12, and after a careful examination of
the notes we are so far epabled to give them our
unqualified approbation. In our poor judgment
they are much more complete than Kerr’s notes on
the C. L. P.; certainly they are fuller and more
cavefully written.

The notes are foot-notes in double column, and
the whole mechanical execution is good and in
good taste. This is not the time to review Mr.
Hacrison’s work, but we subjoin a note taken at
random from the sheets before us as a specimen :

«In any of the said Ot_zices, &c.” «Any” mustrelate either
to one of the Principal Otfices at Toronto, or to any of the oflices
in outer Counties; « Unless some particular office ®* * * be
evpressly stated, &c.”’ It seems clear that this statement, if
made, must be in the body of the document. The intitling of
a cognovit would only indicate ane of two Courts, and not one
of several offices. Warrants are not intituled in any Court.

A cognavit is a confession by the defendant, of the plaintifi’s
cause of action to be just and true, whereby judgment is en-
tered against him without trial: (Smith on Action 21, note a.)

A Wurrant of Attorney is an_authority given by the debtor
to an aftorney named by the creditor, empowering him to con-
fess judgment: (J6. note b.)

In Upper Canada cognovits are much more in general use
than warrants of attomey. And here the practice with respect
to cognovits has always varied from that of England. In Eng-
Jand the cognovit differs from the warrant of an attorney in that
the action must be commenced Ly the issue of a writ tefore a
cognovit can be taken, which in the case of 2 warrant of attor-
ney is unnccessary. In Upper Canada no such difference has
ever, in fact, existed between these two instruments. It has
been usual to take cognorits before the issue of a writ, and the
Courts have sustained the practice: (Walton v. Huyward, 2
0. S. 473.) The object was to save expense. Though no writ
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was in fact issued, yet the judgment roll on a cognovit has
always presupposed a writ and declaration.  The cognovit ma
be tuken at any stage of a cause; but, it after plea pleaded it
ia proper that it should contain an_agreement to withdraw the
lea. From what has been said, it will be observed that s. x.
1s merely declaratory of an existing practice in Upper Canada,
Pethaps it will be lield that the act goes further than the old
ractice. As it now expressly emacted that final judgment may
entered m a cognovit given before flie suing out of process,
it may oe inferred that the judgment roll need ot for the inture
presuppose thio issuing of a writ. A judgment entered on a
cogmovit without commmon bail held to be irregular: (Goslin
2 Tunc, 1 U.C.R, 277.) ‘The authority of this case is rendered
dmbtful by the new Practice.  S. lix. enacts that ¢no appear-
ance need be entered by the plaintiff for fhe defendant.”? A
judgment entered upon « cognovit by a Deputy Clerk of the
Crown, no previous proceedings having been had in his county,
was held voids (Latrerty o, Patlerson, 5U. C. R. 641 ; Com~
merctal Bank et al v. Brondgcest et ul, 5U.C.R.325.) Whero
a coznovit was given by one practising attorney and witnessed
by another, who was absent from the Province, leave was given
to cnlcr{'udgmem upon proof of the hand-writing of the defen-
dant and the witness : (Cleal v, Latham, 1 U.C.R. 412; King
v. Robins, Tay. U.C.R. 409.) The Court gave leave to enter
judgment against one defendant, the other %omg dead, and =
sugzestion to that effect entered of record: (Nicholl v. Cart-
wright et al, Tay. U.C.R. 639.) Sed. qu. In conunexion with
this case, sce stat, U.C. 1 Vie. cap. 7, & sees. cexi, cexii, cexiii,
of thisact, Where there are several defendants and a cognovit
intituled in the cause against all, is exccuted by some only,
judzment cannot be entered against the latter alone : (Roach v.
Potash et al, T.T., 2 & 3 Vic., MS. R. & H. Dig. «Judg+
went” 8.  Where a cognovit was given with a stay of execu-
tion till & future day, and a mem. was e 1 deferring
payment of part of the debt for a longer time, and at the day
of ‘judgment was entered for the whole amourt—the Court
resirained the levy according ‘o the mem., with costs—( Fishey
et al v. Edgar, 5 0. S. 141; Alerander v, Harcey, T.T. 7,
Wi, iv.,, MS. R. & H., Dig. < Judgm

[Sxpresaxn,
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ewt”? 9. Where defen-
dants, as executors in right of their testator, gave a cognovit
which might be held to bind them personally, upon which a
judzment against them as individuals was entered, the Court
allowed the judgment to be amended, and set aside an exccu-
tion issued amainst defendants in their individual capacitiess
(Gorrie v. Beard et al, 5 U.C. 626.) By iule K.B., ET., 9
Geo. IV.: (Dra. Rules 12)  «Itis ordered that the 7th Rule
of M. T. 4 Geo. 1V., shall be rescinded, and that in future no
judgment shall be entered on any warrant of attorney fo con-
fess judgment, or upon any cognorit actionem, that shall not
have been obtiined through the intervention of some practising
attorney of this Court, whose name shall be endorsed on the
warrant or coznovit; and unless the affidavit shall state the
same to have been obtained through the intervention of some
practising attorney, whose name is endorsed thereon.”” This
rule does not it scems apply to cases where an attorney is him-
self plaintiff. (McLean ©. Cumming, Tay. U.C.R. 340.) And
the rule has been held to be sufficiently complied with where
an attomey prepared the cognovit, and endorsed his name upon
it, though neither he nor his clerk was present at the execution
of it. (Thom v. Zwick, 1 U.C.R. P.C., McLeun, J.;
Clarkson v. Miller, 2 U.C.R. 96 P.C., Jones, J.; Patterson
v. Squire et al, 1 U.C.Cham. R. 234.) In the last case, the
late Mr. Justice Sullivan gave away to the weight of authority,
though he dimpi:mved of the practice. His words as reported
are, “ that if he had to decide the point in the first instance, he
should have hesitated in coming to the same conclusion® as in
the previous cases. Where one of the bail to a Sheriff, whose
principal had left the Province, acting under the impression
that his prig:?al would not return, gave a cognovit to the
Sheriff, proceedings were stat\;cd upon an affidavit of merits.
(Roberts v. Hazleton, Tay. U.C.R. 35.) Coels in such a case

(See Hazleton v. Brundige, Tay. U,C.R. 105. Semble—it a
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cognovit be 8o given, with a power to enter judzment and issue
exceution, but by contemporaneous verbal agreement it is
understood immediate execution should not issue, the Court
will in some cases act upon the agreement. (Purker et ul v.
Roberte, 3 U.C. R, 114,) If plaintitls improperly described,
are so described in the subsequent procecedings, defendant who
signed cognovit, without exception cannot afterwards take
advantage of the.error. (10.) In Ejectment plaintiffs were
nonsuited for not confessing lease, entry, and ouster.  Subse-
quently defendant executed a cognovit; held that he had
\(’\":llilveii&x))re\'wus formal objections.” (Doc Kerr o, Shoff, 9 U.

By Rule) H., 11 Vic., (Dra. Rules 12) it is ordered, that ¢after
the first day of next term, judgment shall not be entered upon
any cognovit given in a case i which o process shall have
been served, without the order of the Court or fint of a Judse,
in cases where, from lapse of time, an order or fint would be
required, in order 1o enter up judgment on a warrant of sttorney,
and the practice as to obtaining such order or fint, shall be the
same as upon wasrants of Attorney.”  Within a year and a day
from the dute of 2 warrant of attorney, judgzment miy be entered
as of course, but not after thut time, without the leave of the
Court or a Judae—(Chit. Arch., 8 Ed, 869, and cases there
cited.) The Court refused leave on a cognovit 15 years old,
where plaintiff had taken an assignment of personal property,
though unproductive in satisfaction of his debl. (Granat v.
Mecintosh—executors of —IV. 0. 8. 181.) Leave was granted
when the cognovit was seven years old, upon an aflidavit from
the plaintiffy of the whole debt being due, and also stating, that
having received a letter from defendant, the plaintiff’ believed
him to be still alive : (Q'iphant o. McGuinn, 4 U, C. R. 170.)
Final judgment npon a cognovit or warrant of attorney to con-
fess judgment for 2 sum not exceeding £100, may be entered
in County Courts. (Co. C. P, Act, scc. 6.) I accordance with
previous legislation and the current of authorities, it may be
presumed that when a plaintiff emers up judgment on a cog-
novit in a Superior Court, when the sge falls within the cog-
nizance of the County Court, that only County Conrt costs will
be taxd. If the sum confessed be £100 or less than that sum,
the Counti' Officer will be bound to notice the fact and act
accordingly. Cognovit, Juldament, Execution, &c.  See Chut,
Arch,, 8 Ed. 8145 Tidd’s New Prac., 2873 Bag. Prac., 3955
Forms, Chit, Forms, 6 Ed., 308; Tidd’s Forms, 6 ¥Ed., 217;
Wayrrants of Attorney—Judament, Exceution, &e., Chit. Arch,
852; Tidd’s New Prac., 2755 Bag, Prac., 393; Forms, Cint,
Form, 313; Tidd’s forms, 212

The above is the note on sec. 10 of the Statute.

Having carcfully examined all the English works
already published similar to Mr. Harrison’s, we
venture to say with some confidence that the pos-
sessor of his book, if the promise the commence-
ment gives be sustained thronghont, ean well afford
to dispense with the English publications.

The addition of the new Rules of Court to the
work which the Author has promised in his pros-
pectas to make, and which we believe be will now
be enabled to do, will render the volume still more
complete and useful to all who have to act under
the new Statate.

To Reaprrs axp Connesroxpents.—We fear some errors
will be found m this number, for which we must ask indul-
gence. The temporary absence of the office Editor has pro-
duced also some little confusion, eausing delay in respect to
Corrcsmggenco, &c., which will be rectified in our next issue.

NEW RULES OI' COURT.

The Common Law Procedure Acts of last Ses-
sion, without Rules to perfect details in Practice,
would not sccure the full practical benefits they
were designed to accomplish ;—and we are are
pleased to see by a notice from My. Draper in our
advertising columns in this number that rules will
be framed by the Judges in sufficient time to enable
him to publish, with notes of English cases, early
in September.

Mr. Draper has alrcady produced a very useful
book, well known to the profession and others
connected with the administration of the law, as
“Draper’s Rules,” and we make no doubt his
notes in the prescat work will be all that the pro-
fession can desire.

Mr. Draper is in the position to feel an ample
incentive to sustain the name he bears.

Am—————

COUNTY COURTS.

ENGLISH CASES.

Mencenr v, SraNnerny.
Connty ConrtemInterpteaqiere=Srmmans—Damages by sezure—=Jurisdeetion of
JulgeaStaymy prosealings u action—=9 § 10 Vic., cap, 93, sec. 118,

The 9 & 10 Vie., cap. 95, ser. 113, pravides tor the 1csning of an mierpleader
sutnnons where ge vt taken w exeention wider county camt prosess we
elaimed by a thind e, and it cuacts that  the judge of the county court
shall adjndicate upon such cluny. and make such order Letween the garties
respreet thereot and of the cote of tne pracecdse< as to by <hall seemn fit,”?

Quace~\Whether dhie yndge baz gurisdiction when he decules iy favour of the
claimant to award hun dimages for loes sustamed by fetant of the seizire,

‘Fhe Conrt refised to intesfere to s1ay praceedings i an action agninet the exe-
ention ereditar for tieknng goode brought by tie cluimant in whose fnour the
county eaurt jtdge teud deede Ligrcan inferpleade s sumzon< as i apgaeaced
that e counly court putge v not awanrded dasages Jor the seiznre,

(1 W. R, 612]

This was a motion for a rula 15 strike out the first and
second counts froin the declaration. “The action was for tres-
pass 1o the plaintif®s house, and seizinyg his horse, cart, amd
horness; there wis a second count alleging the seisure to be
of the cart and harness; and a thied allegiug it to be of plain-
tifl"s horse. The application was onginaliy made to Alderson,
8., at Chambers, i was made upon the ground tiat the first
and second count related to & seizure of coods under excecution
upon a judgment of the County Court of Hertfordshire, holden
at Barnet; and that the matter had been adjudicated upon by
the judge of that court on an interpleader summons in favour
of the claimant, the judge adjudicating that the cart and har-
uness was his property.  The 3 & 10 Vie., cap. 85, see. 118,
provides for the 1ssutng of an interpleader summons where
goods taken in execution wnder county court process are
claimed by a third party, and enacts thut “the judge of the
county court shall adjudicate upon such cliimn, and make
such order between the parties in respect thereof, and of the
costs of the proceedings, as to him shall seem fit,> The
application to strike out the counts was made on the acthority
of Jbbott v. Rickards, 153 M. & W. 191, where the Court struck
out counts for a trespass in taking goods in execution after an
interpleader issue. A rule #9si having been granted,
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M. Chambers and Codd showed cause against the rule :—
First, thig Court has no jurisdiction to stay proceedings in
this action, or to strike out the counts in question, which
amounts to the sume thing. The county court judye decided
merely that the goods were the property of the claimant, and
he did not and could not award any damages for the loss sus.
tained by the seizure. He has no jurisdiction to give damages,
The cases in which the Coust hus interfered 1o stay proceed-
ings arc cases where the activn has been against the bailiff,
and not as here against the execution ereditor, and in which
the adjndication in the county court hus been against the
claimant, where, conscquently, the county court judge had
deeided that the allesed trespass was a lawlul entey': Tinkler
v. flilder, 4 Fx, 1875 Winter v. Bartholimew, 35 L.J. Ex.
62; ante 2165 Jessop v. Crawly, 15 Q. B. 212 Beswick v.
Boffey, 23 1.J. Ex. 893 W.R. 1853-4, 156. Sccondly, if this
Court has a discretion to interfere, it will not do so in a caso
such as this, where substantial duamage hus been sustained.

Russell in support of the rule.—The county court judge
had iiurisdiction 1o awurd damages to the clatmant for any
loss he may have sustained by the seizure; the matter has,
therefore, already been dectded, and this Court will interfere
to prevent its being further liugated.

Cuy, ad. rult.

The judgment of the court was now delivered by

Porvock, C.B.—We are of opinion that this rule ought to
be discharged. The action was for trespass and seizing goods.
There had been an interpleador summons, the county court
judge having interposed upon goods taken in execution being
claimed by u third party under the clauses of the County
Courts Act, giving him a jurisdiction in such cases similur to
that possessed by the superior courts in cases of interpleador
issue. The application was to strike out of the declaration
several counts, on the ground that they were for the seszure
of goods; with 1espect to which scizure the county court
judzze had adjudicated npon an interpleader smnmous, and the
application was made on the authority of a case in this Comt.
It uppears to us, whether or not the county court judge had
the power it was contended he pessessed of awarding dam-
ages to the claimant, that he has not in point of fact done so.
Without, therefore, deeiding whether it was competent for
him to give damages. it is sufticient to say that he has not
entertained that question, and that the counts vught therefore
10 stund.

Rule discharged.

KErxoT v. BAILEY AND ANOTIER.
County court—Juridiction—Mandanus—9 § 10 Vic.. eap. 93, see, 60,

A wnt of mandamus will 1101 be directed to the judge of un inferior tribunal,
unless e has retuced to exerci<e the duty which the mmnkunns secks< 1o
copel him o pesform. - Wiiere. on the hearing of a plaing in & county conrt,
the Jndyge. bavig hoard the evidence < to the jurisliction, thinks that the
cunse of uetion did notarise within his junisdicion. and nogams the plannd.,

eld, thathe hag heard the canse, and that 1o amandagu< will issue to conpel
lum to hear it, tus dectsion being Gnal.

[4W.R. 603.)

W. M. Cook moved for a rule nisi, calling upon the judge
of the county court, held at Bath, to show cause why a man-
damus should not issue to commaud him to hear and adjudi-
cate upon a certain plaint between Kernot and Bailey and
another,  Itappeared by the atlidavit that the plaintiff, vesid-
ing within the jurisdiction of the Bath court, had sued out a
plaint, by l-ave of the Court, for £50 for goods sold to the
defendants, who resided in a foreizn district, viz., Bristol, and
on the 18th of April the cause came on to b2 heard, and the
plaintifl’ called his wituesses, when 1t was objected by the
defendants that the delizery of the goods was i another dis-
trict, and that the cause ot action uot arisimg wathin the Bath ¢
districts the judge had no josisdiction.  The case was ad- |
journed to the next coust duy, when some further evidence
was given, aud the judge nonsuited the plaintitt on the ground

that he had no jurisdiction, and ordered the plaintiff to pay
the defendants’ costs, It was now contended that the affi-
davit showed that the judge had jurisdiction to try the cause,
and thercfore he ought fo have given jndgment upon the
murits, [CoLERDGE, J.—But he has heard the evidence, and
upon that has decided that he has no yurisdiction.] The judge
has not only decided thut he has »o {'urisdlclion., but ho has
given the d’cleudants their costs and left the plaintiff without
remedy, {CromeroN, J.—But he can sue the defendauts in
the right distriet courl.]

Corerincy, J.—I think in this case there ought to be no
rule. The mandamus is asked for on the ground that the
judge has declined to exercise his jurisdiction when he ought
1o have exercisedit.  But the facts as set forth in the affidavit
do not show this, The plaintiff had to show that the cause
of action arose within the jurisdiction of the Court; to prove
this he brought all his evidence, upon which the judge thought
he had failed ; and whether he were right or wrong is not for
us to say, as we are not a Court of Appeal.  If the judge has
heard the evidenco, and has determined against the plaintiff,
he has exercised his jurisdiction,

Eruy, J.—A mandamnus never goes to command a party to
do anything, unless having the power he has refused to exer-
ciso it, and to enter upon his duties. Here the judge is not
within that princsple. ‘T'he plaint was issued,and the parties
appeuared ; the judge entered upon the trial, and having heard
it, thought the plaintift failed to show that the complaint arose
within his jurisdiction, This was properly a matter to be
tried by the judge; and having decided against the plaintiff
upon the evidence given, I think the cause was tried, and
that we cannot interfere.  There will, therefore, be no rule.

CroxrroN, J.—Jurisdiction is given generally to that Court
where the defendant resides ; but by sec. 60 power is given,
under certuin circumstances, to the Court where the cause 9f
action arises; and it then becomes material for the plaintiff
10 show that what arose within that jurtsdiction is 2 material
in the cause. Here the judge hears the evidence upon this
point, and he thinks that the cause of action does not anse
within his jurisdiction. This is a question of fact wluch he
has to decide upon ; he has done so, and decided against the
plaintiff.  Ithiuk, therefore, that this case does not fall within
the principle upon which this Court acts in granting a man-

danius.
Rule refused.

P e ]
MONTHLY REPERTORY,

COMMON LAW.

Q.B. Reyxorps v. Brupce. May3l.
Covenant—Construction—Liguidated damages.

An_indenture between B. and B. (two medical men) con-
tained the following covenant : ¢ Provided thatafter the deter-
mination of the said term of three years, &c., B. shall not

raclice as a surgeon, &c., nor see patients, except as here-
wafier mentioned, &c., in W., or within 12 miles thereof ; but
shall before the end of thut term introduce R. to his patients,
and shall during the term endeavour to secure them for R.;
Provided always, that in case B. shall make default in the
observance of the covenaut lastly hereinbefore contained, he
shall pay to R. £2000, not in the nature of a penalty, but as
ascertuined liquidated damages. That B., after the determi-
nation of the term of thice years, may attend midwifery cases
m W., and within 20 miles thereof, the fees for which shall
eyuat or exceed £1 13s., but shail pay hall of the fees to R

Ifeld, that the sum of £2000 was not 2 penalty, but Jiqui-
dated damages, as no ono of the stipulations in the covenant



1856.]

on the breach of which the £2000 became payable was capa-
ble of accurate valuation, (the stipulation for the half fees
forming no part of the covenant.)

EX. Aixins, P, O, v. Suont. June 7.

Money had and received—Mistalie—Payment—Recorery
back of money paid.

A. having purchased from B, a share in the lands taken
under the will of his father, subject to an incumbrance by
way of an equitable charge, paid £200, the amount of the
charze to the ereditor of B., upon his demanding the same.
It afterwards turned out by the discovery of a will subse-
quently made, that B. had ne power to make the assigument.

Held, that A. could not recover back from B.%s creditor the
£200 as having been paid under a mistake.

EX. Barstow v. ReyyoLps, June11.
Practise—Appeal—Rule to enter nonsuit—Rule for new trial
~Common Lato Procedure Act, 1854, sces. 34, 35.

A rule nisi was granted to euter a nonsuit upon a point
geserved at the trial, at the argument there was a difficulty as
to the facts, and a new trial was orderad.

Held, that there was no appeal under either the 34th or 35th
section of the Common Law Procedure Act, 1854,

Gurriver v. GULLIVER AND oTHERS, ExEcuTORS, &C.
EX. June 6.

Pleading—Equitable replication—Statute of Limitations—
Set-off.

In an action against an executor for a debt due his testator
the defendant pleaded the Statute of Limitations.  The plain-
$ifl replied on equitable grounds that by the will the defendant
was made a trustee for payment of debts, and that the assets
were suflicient to pay debts and legacies, relying on the prac-
tice in Courts of Equity, not to admit the Statute of Limita-
tiuns as ap answer to a clizim in respect of trust-monies.

Held, that the replication was bad, as Courts of Law have
no power to modify the application of the Statute.

To a declaration for « debt due from the defendant’stestators
the defendant pleaded a set-off of monies due from the plain-
tiff to his testator.  To this the plaintifl’ replied on equitable
grounds, that the testator by his will declared that monies
already advanced to the plaintiff and the testator’s other chil-
dren, should be deemed to be advancements, and that they
should not be required to account for the same, and alleged
that the matters of set-ofl’ were monies so advanced,

Held, that the replication was no answer to the plea, the
effect of the will being to make the monies advanced a legacy,
and there being no allegation of assets to pay debts, and a
Court of Law being uuable to deal finally with the matter.

EX. Q. HasterT v. Bort. June 13, 4.

Landlord and tenant—Fixtures—Plate glass, shop Jront—
Right of tenant to remove—Corenant—Construction.

By deed the plaintiff demised to B. a messuage and pre-
mises for 21 yezis; the lease contained a covenant to repair,
and a covenant that B,, his executors, administrators and
assigns, should at the end of the term, yield up the premises
fo the plaintiff, his executors, &c., together with all wains-
cots, windows, shutters, &c., and other things which then
were, or at any time thereaiter should be thereunto affired or
belonging, (looking-glasses and furniture excepted); and to-
gether, ualso, with all sheds and other erections, buildings
and improvements which should be erccted, built, or made
upon the demised premises, in good repair aud condition.

An assignee of the fease durinf the term removed an old
shop window, and put up in its place a plate-glass front, but
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without in any manter, except by wedyes, fastening it to the
premises.

Held, (aflirming the judgmeut of the Cominon Pleas) that
the plate-glass front was a window set up or aflixed to the
demised premises within the meaning of the covenant, and
that the assiznee was not entitled to romove it.

EX. JONES V. JENNER. June 12,

Practice—Attachment (}f delt—Judgment in County Couyt—
Common Law Procedure Act, 1854, sec. 61,

A creditor who has obtained judgment in the Superior Court
by having judgment in the County Court upou the judgment
so_obtained, loses his right to proceed by attachment, if a
debt in the hands of a garnisher, underthe 17 & 18 Vic.,
cap. 125,

EX. June 11.

Easement— Flowing water— Diversion—Grant of water for
mining purposes—Pleuding—Vuriance,

A declaration alleging the plaintiff’s possession of mines,
lands and premises, and claiming a right to the use of the
water of a streum flowing alongside the said lands and pre-
mises, is not supported by proof that the pluintiil was a lessee
of mines under land adjoining the stream, with a grant from
the sutface-owner of the use of the water for colliery purpuses.

INsoLE v. JAMES AND ANOTHER.

EX. JoNES v. Browsy. June 10.

Trover—Conversion—Joint owners—Partnership properly.

Trover will not lie by the partner against the purchaser
under a sale on an execulion against his copartner of partner-
ship property, of which such partner has obtained and
refused to give up possession.

Tavzsor v. Lairp. April22, Muay 6,
Contract—Quantum meruit.  [§ June 10,
A cause of activn once vested, is not subject to be divested
by the plaintifi’s desertion or abandoument of the contract,
but he is entitled to recover a quantam meruit for services
performed. The entire performance of a contriet is not a
conditjon precedent to the right of payment.

EX.

CHANCERY.

Re Criesryn Havy, (a solicitor) anp RE DoLLoxp v. Jouxsos.
V.c oSo J“M 27‘
Practice—Solicitor—Striking off rolls.

A soljcitor who, being one of the trustees of a settlement,
had been guilty of fraudulent misapplication of, and misrep-
resentation as 10, a part of th2 trust-fund, was ordered to ge
struck off the rolls upon the petition of his co-trustees. In
such a case, the fuct that the delinquent was not at the time
of committing the fraud in question acting as the solicitor of
the defrauded cestuis que trust, is immaterial.

V.C.W, BeNeckE v. CHADWICKE. June 25.

Specific performance—Parol acceptance.

A. B. offered in writing to grant a lease of a coal mine upon
certain terms: C. D. verbally accepted the offer. A draft
Jease was sent to him, and returned with approval of C. D.%s
sohicitor,  C. D, laid out money in driving sfl’afts towards the
coal mine through the adjoining property. Before any lease
was executed, and something more thau a month after the
return of the draft lcase, A. B, died.

Held, that the parol acceptance of the written offer of the
lessor coupled with the subsequent acts in the lifetime of
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A. B, entitled C. D. to specific performance of the agreement
from the representatives of A. B.

M.R. GREEN v. Low. June 25.

Specific performance of one branch of an agreemen{after
Javture of the rest. '

Under an agreement to grant a building lease, including a
covenant to insure in a particular office in the joint names of
lessor and lessee, and to give the lessee an option to purchase
for £500, the lessee buit a house at the cost of more than
£1000, and insured in his own name only, and in the wrong
office. The lessor brought ejectment, and the lessee there-
upon claimed to exercise his option of purchase, and specific
performance of this part was decreed.

—n pzen ]

COSTS UNDER THE ACT FOR THE RELIEF OF
INSOLVENT DEBTORS.

—

The following Table of Fees we believe has not
before appeared in print, and is now especially
necessary to be known on account of the recent

enactments :—
In the Court of Queen’s Bench,
Hilary Term, %th Victoria. }
1t is ordered that Fees for the undermentioned Services be
allowed as set down in the following Table of Costs, settled
under the Statute 8th Victoria, entitled An Act for the relief
of Insolvent Debtors in Upper Canada, and for other purposes
therein mentioned :— ,

JUDGE OR COMMISSIONER.

Fee on each order for protection, ad interim, 2s. 6d.—For
nomination of official assignee, 28. 6d.—For meeting of credi-
tors and directing notice to be given, 2s. 6d.—To compel
attendance of petitioner gr other person, 2s. 6d.—For the pur-

of disclosing or for the production of books or papers, 2s.
6d.—For appraising excepted articles, 2s. 6d.—To trausfer
stock, funds, or securities, 2s. 6d.—On each order to substitute
name of surviving or new assignee, 2s. 6d.—Respecting costs
on motion for rescinding petition, 2s. 6d.—Final order for
rotection, 5s.—For discharge of petitioner, 5s.—Refusing
nal order of protection, 5s.—Far rescinding final order of
protection, 5s.—For remanding prisoner to custody, 5s.—For
official assignee to sell, 5s.—Respecting a lease or agreement
for a lease made or to be made ta petitioner, 5s.—By the
assignee to sell and to assign debts, 5s.—On each order on a
claim or an objection to a claim, 55.—On every other order
not special, and necessary to be made in each cause, 2s. 6d.
On each attendance at an examination of an Insolvent for
hearing, not exceeding 5s.: in the whole for such attendances
in the case of any one estate, 25s.—Each warrant of commit-
ment or other attachment for bringing up prisoner, 2s, 6d.—
Every certificate of appointment of assignes, 2s. 6d.—Authen-
ticating every copy of order of protection or appointment of
assignees, or other proceeding in a case of insolvency, 2s. 6d.
On every notice of making final order, 2. 6d.—On each affi-
davit, 1s.—Taxing costs and certificate thereof, 2s. 6d.

TO THE CLERK.

Fee for filing petition for protection with Schedule, 1s.—
Drawing every order for protection ad interim, 1s. 3d.—Each
renewal for protection, 1s. 3d.—Each order of appointment
of assignee, 1s. 3d.—For attendance of petitioner or other per-
son for the purpose of disclosure and for produetion of books,
papers, &e., Is. 3d.—To appraise excepted articles, 1s. 3d.
"To substitute the name of surviving assignee or new assignee,
1s. 3d.—Notice of final order, 2s. 6d.— Final order for protec-

tion, 28. 6d.—Every order for rescinding final order for pro- |-

taction, 2. 6d.—Every order for discharge of petitioner, 2s. 6d.

Order on official assignee to sell, 2s. 6d.—Order respecting
lease or agreement for lease to petitioner, 2s. 6d.—Order for
a dividend, 2s. 6d.—Order on assignee to sell or assign debts,
2s. 6d.—On every writ or warrant of commitment or attach-
ment, 2s. 6d.—Every summons to a witness, 1s. 3d. —Drawing
certificate of appointment of assignee, 1s. 3d.—Swearing affi-
davit, 1s,—Every order pot hereinbefore specified and neces-
sary to be made, 1s. 3d.—Copies of all proceedings made by
judge or commissioner, or by desire of party per folio of 100
words, 6d.—Every certificate of authentication, 1s. 3d.—Filing
each névessary proceeding in a case, 6d.

TO THE ATTOBNEY.

Fee for attending in prison and taking instructions from
petitioner, 5s.—Taking instructions when party is at large,
2s. 6d.—Drawing and engrossing petition, 5s.—Attending and
taking instructions for Schedule, 2s, 6d,—Preparing Schedule,
per foiio, 6d.—Preparing petition, per folio, 4d.—Attending a
party in prison to same executed and signed, 5s.—Attending
for the same purpose when party at large, 2s, 6d,—Attending
judge or commissioner witg petition, and to obtain the ad
interim order, 2s. 6d.—Preparing notice of petition and pro-
curing it to be published, 5s.—On each copy of notice served
on a creditor, 1s.—Every common affidavit, including attend-
ing, 2s. 6d.—Each special affidavit, 5s.—All necessary copies
per folio, 4d.—Attending each examination of petitioner or
other parties, 5s.—Copy of each rule, order, or notice, and
service thereof, 1s, 3d,—Preparing each notice or advertise~
ment, 2s. 6d.—Each copy for publication or service, 1s.—
Each necessary special attendance, 2s. 6d,—Bill of costs and
attending taxation, 2s. 6d.—Disbursements for printing to be
allowed on affidavit.—Each service of notice, 1s,—~Mileage,
per mile 6d.—Brief on each special motion, 5s.

COUNSEL FEES,

Fee on brief where motion or application not special, 10s.
On brief or motion to make or resciud final order, or on appli=
cation special in its nature, 25s. )

SHERIFF OR CONSTABLE.

In executing Warrants or Writs of Attachment, the samae
charges as in Process from District Court.

WITNESSES,
The same as in the District Court,
o {Signed) J. B. Rosinson, C.J.

J. B. Macavray, J.
Jonas Jongs, J.
A, McLEax, J,

THE DIVISION COURT DIRECTORY.

Intended to show the number, limits and extent, of the severnl Division Courts
of Upper Canada, with the names and gddresses of the Officers—Clerk and
Bailiff,—of each Division Court.t

COUNTY OF WENTWORTH.
Judge of the Division Courts, ALEX. Logx, Esqujre—Hamilton,

First Division Court.~Clerk, William R. Macdonald,—Hapilton P.O. ; Basliffs,
Samuel Davis and William A. Smith,—Hawlion P.O.; Limits—The
city of Hamilton and the townships of Barton and Glanford.

Second Division Court,—Clerk, Alexis F. Begue—Dundas P.Q. ; Badif, George
W. Wright,—Dundas P.Q.; Limits—The townships of Ancaster and
West Flamborough, including town of Dundas,

Third Division Court.—Clerk, Andrew Hall,—Waterdown P.0.; Bailiff, John
Graham,—Waterdown P.O. ; Limits—The lownship of East Flamboro’.

Fourth Division Court.—Clerk, William W, Barlow,—Rockton P. O.; Bailiff,
Charles Babeock,~Rockton P, O. ; Limits—The township of Beverly.

Fifth Division Court.—Clerk, Jobn J. Bradley,—Stoney Creek P.O.; Baiiff,
Stid Springstead,—Stoney Creek P.O.; Limits—TFhe townships of Salt.
fleet and Glantord.

t Vide observations ante page 198, Vol, L., on the utility and necessity of this
Directory.



