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EXECUTIVE SUMMARY

Five years after the beginning of the genocide, it is now time to review the progress
made in administering justice to those implicated in its planning and implementation. This
report will concentrate on three aspects: justice within Rwanda, through the International
Criminal Tribunal for Rwanda (ICTR) and in third countries

Rwanda faced a catastrophic situation in July 1994 at the end of the genocide: a climate
of impunity predominated and the judicial machinery was practically non-existent. tn
order to ensure national reconstruction and the peaceful cohabitation of the two main
ethnic communities, the justice systemn had to be reorganized throughout the country.
This large-scale andi exacting task was accomplished within five years thanks to
govemnment efforts, new legistation and considerable international support.

Over 900 people have been tried for genocide and crimes against humanity in
proceedings that were generally found to be satisfactory. The number of trials rose from
300 in 1997 to 600 in 1998. This quantitative increase goes hand in hand with
improvements in the quality of proceedings. Nevertheless, at this rate it will take 160
years to bring ail detainees to court.

The report analyzes the law relating to genocide, arrests and releases, human and
miteri;;l rpqninrre- thp -ritii;tinn in thé- nri.knnq ;;nrt mnrs- nnii mAitté-r.c -ich n- the
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matters. However, there is a separate Security Court, which has
jurisdiction over issues of a political nature.

The service clealing with investigations and legal proceedings, known as
the Public Prosecutor's Office or Public Ministry (Parquet or Ministère
public), is organized within a structure paralleling that of the courts. Thus
the Public Prosecutor's Office has 12 regional offices at the level of the
prefectures, each composed of a prosecutor, deputies known as
'substitutes' or officers of the Public Ministry (officiers du Ministère public-
OMPs) and judicial police inspectors (inspecteurs de police judiciaire-
lPJs). The IPJs represent the Public Prosecutor's Office at commune level.
Each appeal court has a corresponding public prosecutor. Up until the
creation of the Public Prosecutor's Office attached to the Supreme Court in
1995, the whole edifice was crowned by the Prosecutor General attached
to the Court of Final Appeal.

Generally speaking, the justice systemn prior to 1994 did not function very
well. The quality of its work was seniously impaired by the lack of fully
qualified magistrates. Out of some 600 magistrates, only one in f'ifty held a
law degree. ln addition, the judicial institution was heavily corrupt and
dependent on the good will of the govemrment, which used it as a political
tool.2

Magistrates were restricted in a number of ways that considerably reduced
their ability to operate independently. Their careers and their postings
dependeci entirely on the govemment. The Prefectural Security Councils
(Conseils de sécurité préfectoraux), set up in 1987, brought the prefectural
administrative and iudicial authorities under the control of the prefects
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contributions from the international community. However, as the
international community has had hardly any experience in dealing with this
type of emergency, it was Ieft to a non-governmental organization (Réseau
des Citoyen s-C itizen s Network) to take the first steps. Other NGOs,
several western countries, the European Union and United Nations
agencies have since provîded additional support, with varying degrees of
success.

Three separate periods can be distinguished between July 1994l and
March 1999.
a The first, July 1994 to August 1996, saw the start of the emergency
reconstruction phase of a judicial system that was barely functîoning. This
penod concluded with the passing of a law on 30 August 1996 relative to
the genocide and massacres.

* The second period, August 1996 to Decem ber 1997, saw the
application of this law and the first genocide trials. It concluded with the
completion of the emergency reconstruction phase.

* The third period began a few months ago with the opening of a
debate on the sensitive issue of the measures to be adopted in order to
process 125,000 detainees within a reasonable period of time. The
govemment's solution, to develop a form of citizens' justice, is a bold
gamble.

This last phase has also been marked by difficulties in tryîng to establish
an appropriate judicial system for the country in regard to the
administration of ordinarv lustice in tandem with the prosecution of the
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Nine months later, on 30 August 1996, a law (une loi organique) was
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The accused have the right to a defence, but the state is flot responsible
for the costs incurred.

Another iaw, adopted on 8 September 1996, has considerably extended
the time limits in regard to vanious procedures, such as the preparation
of the record of arrest, the delivery of an arrest warrant, official
confirmation of detention, etc. Although strongly criticized by somre
international human rights organizations, this is a necessary Iaw. Over
40,000 people had already been arrested when the first lPJs began
working, and the rate of arrests was far too high to hope that the
previous time limits could be respected. Sîmilar legisiation is allowed in
very exceptional circumstances under the International Covenant on
Civil and Political Rights. The number of cases to be deait with has led
to the passing of a further law on 12 December 1997, which again
extends procedural deadlines. Unfortunately, this law was badly drawn
up, is technically incomplete and is being used by the judicial authorities
as an excuse for relaxing their efforts to ensure procedures are
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comîng forward from both commuriities. As a resuit, magistrates sitting in
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The local communal police force has been given assistance Worth about
eight million dollars (coming mainly from UNDP and USAID), as has the
Gendarmerie (the Rwandan national police force), which received aid
totalling USO 1.200,000.

Among the principal areas covered by international support, particular note
should be made of the following general programmes:

a programmes targeting the prisons (see below);
E the rehabilitation (with Swiss donations) and re-establishment (with

support from the Belgian development co-operation agency) of the
National Centre for Judicial Training in Nyabisindu;

a the preparation of handbooks dealing with specific legal issues
and the supply of legal documentation;

a a project presently implemented by the German developmnent co-
operation agency to set up a data bank on detainees;

a technical assistants temporarily attached to the Ministry of Justice
and other judicial institutions provided by the Belgian, Canadian
and Dutch development agencies and UNDP.

and individual programmes:

a support for the unit within the Minîstry of Justice aimeci at raising
general public awareness of justice issues related to the genocide;

z support for the selection committees (Commissions de triage)
deciding on the release of detainees with no senous charges
against them;

M a project run by the NGO Avocats Sans Frontières6 to ensure a
defence for those charged with offences related to the genocide;

a trainino and suDervision in the defence of oenocide cases;

(raising their
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concerning the justice system. Although few in number, this radical faction
represents a moral voice that speaks out with full force in political debates,
sometimes influencing judiciai proceedings.

With more or less good wiii, the government has resorted to varlous ad hoc
measures in order to release some categories of detainee and yet avoid
violent protests. Selection committees (Commissions de triage) were the
first thing tried. Composed of represeritatives of the army, the
administrative authorities and prosecutors' offices, ail with different
opinions about releases, these proved a failure. The itinerant groups of
judicial staff members that succeeded them moved from one prosecutor's
domain to another's to conduct speedy examinations of files that
apparently contained no serious charges. These groups, which were
disbanded a short whiie ago, led to the release of several thousand people,
some, such as the sick and the elderly, for humanitarian reasons. Others
charged with attacks on possessions rather than lives were also set free.

According to the information availabie, around 10,000 detainees without
substantial charges against them were progressively released. The officiai
total of releases since January 1995 stands at 34,000. In December 1998
the Ministry of Justice opened a new campaign to get the prosecutors to
release another 10,000 detainees facing insubstantial charges. However,
caution is called for: it has happened that some of those set free have then
kllled those considered potentially dangerous witnesses against them and
have had to be rearrested, if they had not already disappeared.

Accorcling to the miles, a suspect can oniy be held in detention before
trial if there are serious charges against hlm or her, and if release wouid
be prejudicial to the investigation or to public order. Several factors
expiain the small number of releases authorised by the prosecutors or
by the heanings on pre-trial custody (chambres de conseil), the two
bodies authorised to arant them: reluctance on the part of the army, the
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However, the situation still gives reason for concern. The total holding
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understood by the populace than would be the case in more conventional
contexts. Doubtless they do flot have the formai and technical quality of
decisions rendered by seasoned jurists.

There has also been an evolution in the severity of sentencing. Between
December 1996 and December 1997, 45% of those accu sed were given
the death penalty, and 6% were acquitted. In 1998 the proportion of death
sentences fell to 16% and acquittais rose to 17%.

Factuai proof is obtained almost exclusively through witness statements.
This is a delicate subject. It is important that the voîces of witnesses for the
defence should be heard just as clearly as those for the prosecution.
Despite some clear improvement, it is regrettable that prosecutors stili
have a tendency not to cal! defence witnesses. The courts, at first reluctant
to deal with this problem, have now agreed to remedy it, although this wilI
result in inevitable delays.

Another important step in the justice process was taken last July, when
several thousand detainees decided to resort to a form of plea-bargaining
(la procédure d'aveu). This represents both an important innovation in
regard to the genocicle law, and a significant gamble on the part of the
authorities. ut is not known whether the decision for so many detainees to
admit their guilt was prompted by the executions camred out in April 1998,
or whether it resuits from the information campaigns conducted inside the
prisons. Whatever the reason, the fact remains that by December 1998
almost 9,000 detainees had chosen this procedure. Their cases are given
priority treatment. The initiative is greatly accelerating the pace of
investigations. ut is also produces a favourable climate for the social
dynamic expected from the trials.

The trials them8elves have changed shape. Today, the preference is for
trials grouping together ail those involved in the same acts in a particular
geographic area. This makes it possible to better understand what took
rnInrp snd mnrA A;-,ilv cfk--tinnik-h thi- deoree of resDonsibilitv of each
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an illiterate defendant without anyone acting on his behalf the rights of the
defence are only theoretical. In parallel with modifications recently made to
the genocide law, this would be the ideal Urne to enfonce greater respect
for the defence in appeal situations.
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D. THE ADMINISTRATION 0F ORDINARY JUSTICE UNRELATED TO THE GENOCIDE

With the exception of the local commune-level courts, and the judicial institutions
in the new prefecture of Mutara, ordinary justice has been supported in the same
way as genocide-related justice. Most of the people employed by the justice
system have followed the accelerated training courses. Higher level magistrates
must have a degree in Iaw. They are selected by the National Assembly and have
to be approved by the Council of Magistrates (Conseil de la magistrature). The
President of the Supreme Court has gradually removed most of the more senior
Hutu magistrates from their posts for reasons that seem vague and ambiguous.

The Constitutional Court is the only chamber of the Supreme Court actually
functioning. lt ia responsibie for ensuring that new laws conform to Rwanda's
Basic Law. The posta of vice-president allocated to the Department of Courts and
Tribunals and the Court of Final Appeal remain vacant. The Council of State and
the Govemnment Accounting Office are unable to function because of a lack of
personnel.

The disorganization resulting from the war, as well as the exodus and then the
retumn of the refugees have given nise to other litigîous disputes The local
commune-leVeI courts have virtually disappeared and the such matters are
presently deait with by the local administrative authorities, which is far from ideal.

Although the other judicial bodies dealing with the administration of ordinary
justice are meeting the same difficulties as the special courts (absenteeism, a lack
of equipment and office supplies, etc.), they are finding it harder to function
effectively. Staff are in a position to benefit from bribery and other forms of
corruption as supervision is less strict given the lack of officiai intereat here
comnared with the sDecial courts. In addition, many magistrates complain of
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force have been brought to trial. The struggle agairist impunity must ensure
that no group is favoured above another or the credibility of the justice system
wilI be at uisk.
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dignity must be clearly demonstrated along with the conviction that the
victims, the accused and the Rwandan people have a right to justice.

2. Justice in regard to the genocide: responding to an urgent
situation

While waiting for this alternative system to be implemented, the
prosecutors must continue their investigations and the special courts must
continue to hold trials; the formai justice systemn remains, and will continue
to remain, fundamental. The problem can be summarised in a few words:
how to increase the quality and effectiveness of the judicial institutions
dealing with genocicle-relateci cases and yet obtain rapid resuits, but
without increasing the financial burden on the country.

It has to be accepted that Rwanda stili requires material aid to compensate
for what is lacking in the administrative infrastructure. This include vehicles
andi equipment repairs, fuel and office supplies, transport and living costs
for members of the special courts obliged to visit the scene of a particular
atrocity, and logistic support for investigators gathering evidence and
verifying confessions.

Adapted to the place and the circumstances, this type of spontaneous
support can be quite effective. Using funds provided by Sweden,
Switzerland, Belgium, lreland and the European Union, two NGOs have
already assisted the prosecutors' offices and the special courts in this way.
Some bîlateral development co-operation agencies occasionally adopt this
approach, which should be used more often and extencled to cover the
areas in Northwest Rwanda that have so far been neglected. The
Rw.qnr1;n ,itti;qtinn minqt still be treated as an emerciencv and assistance

1 rie
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enable them to embark on a career that few could otherwise have
contemplated because of the lack of diplomas or degrees. Two hundred
students are presently completing their law studies. However, this, should
flot raise hopes that the judicial machinery will soon be run exclusively by
legally qualified people; for example, very few of these students plan to
follow a career in Iaw. lndeed, the policy aimed at increasing the number of
judicial staff shoulci be clarified. The international community is being
asked to support the training and recruitment effort. However, there is
confusion between the temporary requirement for human resources to,
meet the present abnormal circumstances related to the genocide trials
and the more general need to ensure an adequate staff for the judicial
institutions to function properly under normal conditions. To get an idea of
the size of the problem, if a calculation is made of the recurring costs that
would result from meeting these requirements, it 15 clear that Rwanda
could flot do so without becoming even more dependent on the
international community.

The budget for running the justice system represents 4.5% of the country's
total budget. This is a respectable percentage in comparison with other
countries with equivalent resources, but one that cannot be increased
given the economic state of the country. On the contrary, Rwanda has had
to seli off an important part of its transport fleet. This has also affected the
Ministry of Justice: this is not the time for it to make substantial increases
to its budget. In order to ensure continued and appropriate support from
the international community, it would be useful to establish an organization
chart covering ail the different parts of the justice system. This should
outline responsibilities and indicate which parts are currently functioning.

There are strong arguments in favour of reinforcing the capacity of existing
institutions rather than advocating their extension. Three out of the five
departments of the Suoreme Court are not functionino at ail. There is no
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Hague. The practical side of the work is the responsibility of a Deputy Public
Prosecutor, who has his office in Kigali.

The Çlerk's Office is flot only in charge of the judicial administration, which is his usual
role, but is also responsible for ail the management and diplomnatic support required by
the Tribunal. This includes support and protection for witnesses and victimrs, the
running of the detention centre, the organization of legal assistance for the accused, the
management of personnel, finances and security, etc.

The ICTR follows a procedure owing much more to the Anglo-Saxon legal tradition than
to its Latin cousin. The investigation service of the Public Prosecutor's Office questions
witnesses and visits sites to collect evidence. When it is decided that there is sufficient
proof, the Prosecutor draws up a charge, which he passes to a judge for confirmation.
Once confirmed, the charge is always made public; there are no exceptions to this. In
making arrests, the Tribunal must obtain the co-operation of other countries as it does
not have its own police force. Ail countries have an obligation under intemnational law to
co-operate with the ICIR in this way. The Tribunal holds suspects and the accused in a
detention centre while waiting for trial. There is a guaranteed right to a defence with the
costs generally covered by the Tribunal, which recompenses the lawyers designated by
the Clerk's Office. Sentences are to be served in countries designated by the Tribunal
out of those that have volunteered their services for this end. Victims are not authorised
to bring independent actions for damages. This court fixes its own procedural rules,
requiring approval only from the Appeal Court.

B. 110W THE TRIBUNAL IS WORKING OUT

Getting the lIR on its feet was a chaotic process. A new judiciary structure had to be
set up practically ex nihilo. As the Tribunal has different offices in three different
counitries (Tanzania. The Netherlands and Rwanda). the communication and Ioqistic
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number of vacancies and the high rate of turnover. Nor does the United Nations
have experience in dealing with judicial logistics that require attention to the most
minute detail if the machinery is to keep running.
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of the crimes committed and avoid the endless duplication of individual trials with
the same facts constantly repeated at unnecessary extra expense.

The failure of the Prosecutor's initiative, which would have been a logical and
efficient approach to the problemn of trying SQ many people, has led ta new
delays of around six months as trials already underway have had to be
suspended following the Appeal Courts decision.

2. Arrests

The Tribunal is presently holding 36 people in detention. 14 0f these, 30 are held
in the detention centre in Arusha, another is in Texas waiting to be transferred,
and two who pleaded guilty are detained in a centre whose name is being
withheld in order to ensure their safety.

The majority of these 36 detainees held positions of responsibility within the
Rwandan state system or in the vanious groups and movements that first incited
others to take part in the genocide in 1994 and then directed it. They include
seven former ministers, eight senior civil servants, six military officers, four
political leaders, three militia leaders, three senior figures in the 'media of hate',
two businessmen, a priest and a doctor. AIl were arrested outside Rwanda. Ten
other people not in detention have also been accused of involvement.

3. Trials

The first trial, that of Jean-Paul Akayesu, former bourgmestre (mayor) of Taba,
opened on 9 January 1997. Forty-two witnesses gave evidence and over 4,000
pages of notes were recordeci before the trial closed on 26 March 1998. On 2
September 1998 the Tribunal found Akayesu guilty of genocide and crimes
against humanity. A month later he was sentenced to life impnisonment. Bath
the Prosecutor and the accuseci have appealed against this decision; the
Prosecutor is anoealino because Akavesu was acauitted of war crimes. This
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Omar Serushago, a militia leader in Gisenyl, has also pleaded guilty. l-iE
was accepted by the Tribunal andJ and he was sentenced to 15
imprisonment. The Tribunal stressed that attenuating circumstances ail
thpm tn show clemencv. These included his plea of guilty, his co-operatior
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requirement that any such country must respect the minimal conditions laid
down by the United Nations in regard to the treatment of prisoners without
having to reiy strongly on international assistance .' On 13 February 1999 the
Tribunal signed an agreement with Mali, which has carried out a prison
renovation programme. South Africa and Benin are also potentiai candidates.

7. Prosecution of war crimes

It is possible that certain acts committed by RPF troops in 1994 may fali under
the ICTR's jurisdiction, which covers serious violations of the conventions in
regard to internai armed conflicts. During the summer of 1998 the President of
the Tribunal insisted on several occasions that the Tribunal's jurisdiction would
intend extend this far. However, this has not yet been finally resolved. It is a
delicate issue as it no only affects future relations between the ICTR and
Rwanda, but is also susceptible to political exploitation.

E. CO-OPERATION WITH OTHER COUNTRIES

The ICTR's statute requires ail countries to co-operate and assist it. This co-operation
can take different forms: identifying and searching for suspects, providîng evidence,
transmitting documents, arresting and holding suspects and persons already accused,
relinquishing national jurisdiction in favour of the Tribunal, etc.

1. Co-operation with Rwanda

The Tribunal's effectiveness depends on collaboration with Rwanda. For a long
time relations were strained. When the ICTR was set up, Rwanda was
particulariy opposed to the decision not to provide for the death penalty. It also
obiected to the location of the Tribunal outside its territory and to the way in
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account the importance to the Rwandan justice system of gaining access to
information gathered during the trials in Arusha.

2. Co-ooeration with other countries
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trying to clear themselves of accusations of inaction when real intervention was called

for.

international justice is intended to serve the univerSal cause of human rights. ln

practical terns, this means acting on behalf of countries and peoples who have been

the victims of the crimes that an international justice system exists to deal with. To

succeed in this, be a real effort must be made to ensure that the population concerned

is correctly informed of what is being done on its behaîf: this is what the ICTR is

singularly failing to do.

It is also said that international justice substitutes for national justice when this is unable

to fulf'ol its role unaided. Although the Rwandan justice systemn in the wake of the

genocide is not perfect, it is certainly genuine in its attempts to ensure that justice is

done. The ICTR could support the work of the Rwandan courts at littie cost to itself by

cornmunicating thie results of its own work. This is a question of principle.

Finally, given the resources allocated to the ICTR it is expected to perform well and

effectively. The present inefficient management practices are not acceptable. However,

the Tribunal's staff is pessimistic about the chances of an early substantial reduction in

Iogistic and personnel problems. The structural reforms must continue to be

implemented, but the difficulties arising from the UN bureaucratic systemn are

considerable. -This does not mean inevitable failure, but constant pressure will have to
-... .. -- ~--"~*--- ~ if fi trthpr nhises are to be avoided.

A THIRD
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underpin or complete the international obligation and thus render it operative within the.
country's own justice system. Not all countries have taken this legislative step.

The existence of national legisistion is flot enough in itself to guarantee that legal
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V. CONCLUSIONS

Four necessary conditions must be fulfilled if justice is to, succeed in Rwanda: the
population must feel secure, more must be done to, couniter poverty, confidence must
be restored in the country's institutions and the question of moral responsblity for the
genocide must be deait with.

" n order to ensure that the justice system produces the desired social and political
effects, it is essential that the populace feel secure. Although there has been
progress in this direction, this is still not the case in the northwest of the country. On
the one hand, murderous attacks by armed bands reliving the genocide have not
completely ended. On the other hand, the army's reactions, albeit legitimate, are not
always in proportion and regularly resuit in human rights violations. Finally, the
present security policy is unlikely to encourage the population to feel secure; for
example, the forced dispiacements of the population into towns if they want to avoid
being treated as accomplices of the lnterahamwe,

" The fight against poverty. Justice cannot play its essential role in ensuring stability
in society when the poverty level is so low that the population is inevitably at nisk of
destabilization. The 1994 genocide further aggravated the existing poverty. It is an
unavoidabte fact that the 125,000 detainees represent an economic potential that is
presently unavailable to a country. lndeed, at the moment they pose a heavy
financial burden for their familles and for Rwandan society in general,

" Restoring confidence in the country's institutions. This is probably one of the most
delicate problemrs facing Rwanda today. The establishment of an effective, impartial
and transparent justice system requires the support of the whole population, taking
into account aIl social classes and ethnic groups. Some initiatives are encouraging.

M-rk _; f 4 is kI kne emencntwê,4 a cerl nf '.qtird2v meetinos' that
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Supported by several international partners, the Rwandan government has done
some remarkable work in the sphere of justice. The government has set the goals
and the international community should continue to help in realizing them.

VI. RECOMMENDATIONS

A. JUSTICE IN RWANDA
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*the defence of the accused:
" moral support for defence lawyers,
" continued international financial backing for initiatives such as those

taken by Avocats Sans Frontières,
"overhaul of defence procedures in the appeal courts.

2. Arrest and detention centres

* More emphasis needs to be placed on respect for judicial guarantees at
the time of arrest,

* The prison administration system should adopt a strict management
policy and generally maintain a humanitarian approach to the problems
facing the detention centres,

* Sertous consideration should be given to releasing minors and helping
them to reinsert into society,

* As far as possible, the T gnocidaire" suspects should be kept separate
from common criminals to prevent the latter from being contaminated by
the genocidal ideology.

3. MiIitary Justice

* The armed forces and the security services must intensify their efforts to
flght against impunity.

4. Justice flot related ta the Genocide

* The justice system must act in such a way that it cannot be suspected of
favouring some social groups over others. Its independence must be
respected,

* There should be more concem for improving the efficiency of existing
institutions, as weIt as their management and supervisory structures.
Mrr wiinnnirt mi --t hp ciivPn tn the administration of iustice at the level of
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* The Tribunal should adopt a policy of transparency and inforrmation,
mainly directed towards the Rwandan population (ICTR judgements
should be easily accessible and available in the Rwandan language>, but
also towarcls the international community,

* The Tribunal should do more to implement reforms aimed at speeding Up

its work and making it more efficient.

2. Other counitries and organisations

* They should exert pressure to ensure that the reforms foreseen for the

Tribunal continue to be implemented,

* They should support initiatives intended to raise the public profile of the

Tribunal andi its work,

* They should offer full collaboration to the International Tribunal.

C. THIRD COUNTRIES

1
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those guilty of instigating and carrying out the ge >nocide, but also to clearly
establish the facts and assign responsiblity in regard to the failure of the
international community to, prevent or stop the genocide and massacres in
Rwanda in 1994. Some important work towards this has been achieved by a
commission of enquiry set up by the Belgian Senate and an investigation
carried out by the French National Assembly. 17 On 26 March 1999 the Security
Council approved a decision to implement an independent enquiry within the
UN regarding its role in Rwanda. Following the Belgian, French and UN
initiatives, it is flow Up to the United States to undertake a similar investigation
into its own response to the first incontestable genocide to, be recognized by
the UN.
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Annexe

LiST OF THOSE ACCUSED

The International Criminal Tribunal for Rwanda has accused the following people of

complicity in the genocide. Somne of themn are already under arrest; others are being sought

intemnationally in order to bring themn to justice.

The names of three of the accused have flot yet been made public.

Jean-Paul Akayesu Bourgmestre (mayor> of Taba. (Sentenced to life

imprisonment.)
Prefect.

yet arrested.)

ublic.

Forces.
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List of the accused (cont'd)

Mathieu Ngirumpatse One of the leaders of the Mouvement Révolutionnaire National

pour le Développement (MRND - formerly the only political

party permitted in Rwanda).

Minister of Information.

Prefect.

Office'r in the Rwandan Armed Forces.

Officer in the Rwandan Armed Forces.

Minister of Transport and Communications.
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