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PREFACE.

RITING the Lives of the Judges has been
to me a work of love as well as of duty.
1 had long felt that a complete history of

those who were distînguished in the
judicial History of the Province would fill a vacuum

that had existed for too long a time, and if not soon filled
up the material might be unattainable with which

to supply the want. I would have been glad if some SI
other pen had taken up the wark; but as time wore on,

and the prospect of fulfilment darkened, I determined to
take the matter in hand. I had no sooner done so, and
gone a leagye or two on my way, when I really became

interested ili the work. Being allowed access to the vault
of Osgoode Hall, I dived and delved till I fou'nd hidden

treasure that I determined to bring t(ý the sur-face. 1 was
surprised to find how little I had known of the early

judicial History of the Pr9vince: that being the case, 1
felt that there must be offiers in the same condition. I'

published the lives of the first half dozen of the early
judges in 11« The Magazine of Westem History," published
at Cleveland, in the State of Ohio, induced;thereto, by an
agent of that periodical requesting me to, contribute

something to its pages-* the magazine articles reached
this Province and attracted the attention of many of my
professional and non-professional friends-got access to-
the shelves of the. Parliaidentary Library, the Library of
Osgoode Hall, the Free Library, the Library of the Ldw
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Association of York, and other educational institutions,

mlich encouraged me to proceedwith the work. I have

had also the unexpected honour of being appointed

Historian of the County of York Law Association, an

honour which I value, as the Directors of t1rat body are

gentlemen of my own profession, who take great interest

in the legal and eàucational- procyress of this Province.

The writing the Life of a Judge would be an uniriviting

task unless cou'pled with political and historical incidents.

1 have in every case where a Judge has been distinguished

for politfcal acumen, or military or martial pursuit, on or

off the Bench, not failed 'to mark the circurristance. I

have known no party in the_-I:)ri)crress of the work,
believing that every Judge has acted throughout life

conscientioüs1y according to his light. During the course

of My * writing, I have come- across incidents in the lives

of several of the Judges which have given me alclearer

insight into the early history of the Province and the

War Of 1812 than I possessed before. The battles'of

Lundy's LaneQueenston HeightsFort Erie, and Chrysler's

Farrn are memorable events in the history of the Province.

They have not escaped my notice ; nor has the capture

of York by thç Americans been forgotten. The Law

Society, of which 1 was a Bencher for twenty-seven years,,

has been given a place in the pagres of this wor ' k as worthy

companion of the Lives of the Judges. 1 have ventured

to give a few of my own reminiscences, no doubt the least

interesting part of the volume: but added as a final winding

up of what I hope may preve to be- a useful work, con-

taining matter that will, at least, keep in remembrance

thoseof the Judicial Bench whose lights have,'grone out.

I have not obtruded' upon the reader the lives of the

living Judges, for the reason that, being myself still at the

Bar I perchance micrht be called upon to plead before

chem, and deem. it prudent to forbear. Their gEîý-îiscientious

discharge of duties while on the Bench will, I -4have no

doubt, be an incentive to some -other writer at some future

time to do justice to the positions they have so well filled
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I have, before concluding, to express iy obligation to
friends who have encouraged me in my work. I am
especially indebted to Mr. Geo. M. Jarvis, of the. Finance
Department, Ottawa, for procuring me information from
the archives of the Dominion, without which I could not
have attained the accuracy of statement of official appoint-
ments; also, for his obtaining for me information from
Australia which I have found useful and interesting in
wrifing the Life of Mr. Justice Willis. I have to thank,
the Librarian of the Ontario Assembly for ready access
to the books on the shelves of the Parliamentary Library.
With this short preface to the "Lives of the Judges," I
commit the work to an indulgent public, asking forgive-
ness for omissions or defects, and hoping that some profit
may be derived from a perusal of its pages, descriptive of
the life and times of the Judges of Ontario.

D. B. READ.
ToRONro.





INTRODUCTION.

THE FiRST BENCH AND THE ACT OF170I.

N introducing to the reader the History of ýthe
Bench of Ontario, I have 'felt that the

subject would not be complete without first
ekplaining the Constitutional Act Of 1791,

as it was urider that Act that Upper Canada got separate
existence, and following upon that, York, -now Torénto,

became the capital of the Province.
Previous to the passing of the Constitutional Act, the

condition of affairs-civil, political, and judicial-was so
widely différent at différent epochs that it will be

profitable, if not necessary, to pass in, review the.state of

affairs legal in the Province of Quebec during this ante

1791 period.
The old Province of Quebec was, by an Act of the

Imperial Parliament passed in 1791-generally referred
to by the judges as "The Act of the Thirty-first of the
King," With special emphasis on the word king--divided
into Provinces of Upper and Lower Canada.

The period extending froin 1759,-.the date of the-
-conquest, may well be ter med the revolutionary périod of
the law of Canada.

It can easily be conceived that in a part of this
intervening period-narnely, the period between 1759 and

.1763, in which latter year the treaty of peace was come to
by Great Britain and France, by which the Province of
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Quebec was ceded to Great Britain by France-the state-
of the law and its administration in the Province were in,
a very unsatisfactory state. The population was a mixed
population, comprising French of France, French Cana-
dia ns born in the Province, Indians, Metis or half breeds,.

English officers, English soldiers, and English tràders, a
large majority, however, being native born French
Canadians. . The lot of these people was not happy ; the
civil government was military rule.

The country in I 76o, soon after the articles of surrender
were signed in Montreal, was divided by General
Amherst, the then Governor-General, into.- three districts,
and English officers were appointed to the duty of
District i5èvernor over each district, with a Lieutenant-

Governor over the whole. These district officers had a
couricil of other Enalish officers to assist, and adjudged

cases brought before them, subject to the approval of the
Lieutenant-Governor.

Up to the treaty of peace in 1763 the law which.
governed was rather the law of mîght than of right. Thé

French Canadians had become a conquered race, and
were in the power of the conquerers. There was nothing
to show that the law was improperly or harshly

administered during this period. Nevertheless, with a
French population not understanding English, and an.
English tribunal not understanding French, it could not
be otherwise than that diffèrences and altercations of a

serious character should occur. On the one hand, the

French dearly loved their own laws, and did not at all
relish the change in governrnent. 'the English were of-
opinion that British subjects) as the French had become

by conquest, should. be govern'ed by and be willing to
submit to, the English law pure and simple.

The case stood thus': By the twenty-first article of the,

Articles of Capitulation entered. into. at Montreal,
Septem"ber 8,* 176o, between General Amherst, Com-

inander-in-chief of His Britannic Majesty's troops in

North America, and the Marquis of Vaudreuil for the:
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French, it wâs provided that the English General should
fumish ships for carrying to France the Supreme Court of

justice, Police, and Admiralty.
The Marquis of Vaudreuil, by article forty-two 'of the

Articles of Capitulation, proposed "' that the French and
Canadians shall continue to be governed b3r the custorn

of Paris, and the laws and usages established for their
country." General Amherst answered this fbrtý-second
article thus: "« They become subjects of His Majesty.
The answer of the Gérièral, it will thus be seen, was short
but sicrnificant. Not only the correspondence that took
place between the two commanders, but the articles of the
capitulation, all go to show that on the one side the
Marquis was endeavouring to, have preserved to the French
and Canadians their ancient laws and customs, while on

the other side (the English) the commander would consent
to nothing else than that the inhabitants «'should become
subjects of the King," amenable to the laws and consti-

tution of Encrland.
The French, remaining in the Province after the

capitulation till the final treaty of peace was signed in

1763, were not at all satisfied.
There can be no doubt that military law is not in the

general pleasing to civilians ; and it rnay be that some of
those charged with the administration of the kind of law

imposèd uponthe Canadians were not the best qualified

for the duties they had to discharge; but there is nc:
authority for saying, as is said by at least one French

writer of history, that "« this martial systern was adopted

in violation of the capitulation, which guaranteed to the

ýCanadians the rights of British sirbjects." The history of

the time rather goes to show that the French Canadians,

though conquered, were not subdued. They still clung to

their own laws, and did not willingly submit to become

British subjects, to, be-governed by British law. It is not

surprising that this sho'Id have been the case. The

French Canadian, walking in the old paths all his life, and

his forefathers before him, for more than a century, could
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not easily be weaned from. his old custo s. Still,
L'homme pro -the fortunes of war

.Pose et Dieu dispose,"
were against them. Without objecting to renionstrance

on the part of the French, the British officials demanded

peaceful recognition of the change and respect for the

newly constituted authority.
Military rule was finally brought to an end ; the treaty

Of 1763 was signed ; the English ëolonists had reason

to, believe that all would be well with theni ; that the

French and French Canadians would be content ; that

there would D protestation on the part of the French,

but that all woulà act together for thegeneral good.

There is nothing in the treaty which gave the French

Canadians or French of France the old laws and customs

of Canada, the laws and customs which prévailed before

the conquest. There was a clause-clause 4 , by which

His Britannic Majesty agreed to grant the liberty of the

Catholic religion to the inhabitants of Canada-" he *ill

consequently give the most precise and effectual orders

that his new Roman Catholic subjects may profess the

worship of their religion according to the rites of the

Roman Church as far as the laws of Great Britain will*

permit." There is not a line in the treaty about laws and

customs, though special regard was paid to the matter of

religion. Reading the capitulation articles and the treaty

together, it is apparent that the French, both by
necrotiation and treaty, had the greatest solicitude for their

Church and their religion ; that the English appreciated

this, giving thern very exclusive religious privileges and

rights, but always reserving the-right of British law.

In October, 1763, a proclamation, under the great seal,

was published erecting four new civil governments in

Arnerica, namely, Quebec, East Florida, West Flôrida,
and Grenada. This proclamation stated " that, soon

as the circumstances of the colonies would permit, general

assemblies of the people would be convened in the same

manner as in the American provinces, in the meantime

the laws of England to be in force." The issuing of this
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proclamation by the King plainly shows what his view of

the capitulation and the treaty was, namely, that the laws

of England were to prevail in Quebec until altered by
competent authority.

Not two years had elapsed after the signing of the

treatywhen the Governor-General, acting under instruc-
tions, formed a new executive council composed of the

two Lieutenant-Governors of the two districts of Montreal

and Three Rivers, into which the Province, had been

-divided, the Chief justice, the Inspectorr-General of

Customs, and eight other persons chosen froým among the

iqhà:bitants of the colony, who, with himseli, should possess

.ý11-executive, legislafive, and judiciàl fu ctions, This act
1

was a remodelling of the whole previqýès system.

A Court called the King's Benc'x and another Court

called the Common Pleas wer established, following

English precedent. Both thc4é Courts were bound to

render decisions based on theAaw and practice of England,
subject to appeal to the Executive CounciL

In an ordinance of September, 1764, it was assum ed
that the Chief Justice, sitting in the new Supreme Court
then existing, had full power to determine all cases, both.
criminal and civil, conformably to English law and the

-ordinances of 'the Province. Authors (historiographers),
both French and Englisli, or rather Upper Canadi àn, have

condemned the act of the King in issuing this proclama--
tion of 1763 as a '« iash and unwise- measure, that it was
a great injustice to a conqueredý' people to compel, thern

suddenly to submit to this law of the conqueror."
The French soon showed their disposition not to be

content with government under British law. Neither the
forms of procedu«Îe nor the administration of the law met
with their approbation. Nôthing scerned to suit thern

but the "' old regime." They argued, -they discussed, they
remonstrated, they charged a breach of faith on the part

ýof the Engâsh Govemment-that they were promised
their own laws, including the old way of administration of

those laws, instead of which they had English Courts with
J.
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English judges and English procedure, and, to all,
the English language. This must not be endured. Peti-
tions must be sent to the Imperial Government setting

forth their alleged grievances. The British in the colony

determined to ùphold British law. The -conflict goes on
apace. Neither party in the Province will give way.

They are pulling diffèrent w'ays. They are at cross.
purposes-it is French or English, and God defend the

right. There is much ado a-bout something, and some-
thing rnust be done to put an end to tùrmoil and confusion.
Both parties in the state appealed to England to settle

their diffèrences. It was great good fortune for the French
party that just at this time the British colonists in New

England were demanding from Old England relief for
their alleged grievatices. The doctrine of no taxation

without representation was bei'ng pushed with great vigor.
A revolution of the North American colonies outside of

Quebec was looeing up in the near djýtançe. In the case
of actual war it would be wise on the p'4t of the British tc>
keep in favor her French Canadian subjects in Quebec.

Ngw is the time of advantage for the' nch. Nous
yy 'Fr

avons l'avantag-e. A Bill is introduced, igý,o the House of-
Lords to provide fôr the government of Québec. It passes
the Lords, is sent to the Commons, meets with great
opposition there ; a committee is appointed, witnesses,.

Sir Guy Carleton and Mr. Hay, the Chief justice, are
examined before the committee ; the Commons finally

passes the Bill in amended shape ; the Lords concur ; the
King assents to the Act. The British in Quebec, wh(>

believed themselves the conquering and dominant race,
are to change place with the conquered and submit to

French law, the authorized law for their guidance in the
conquered Province, the key of the whole of Canada.

This Act was passed by the Imperial Parliament in ' 1774,
entitled " An Act for making more effectual provision fôr
the goveniment 'of North America." The eighth clause

of this Act enacted as follows:
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,,,His Maiesty's Canadian subjects within the Province
of Québec, the religious orders and communities only
excepted, may -hold and enjoy their property and pqsses-

sion;îý' together with all customs and usages relative thereto,

and all ot ' her their civil rights, in as large, ample, and

beneficial a manner as if the proclamation, commissionst
ordinances, and other acts and instruments had not been

made, and as may con-sist with their allegiance to His

Majesty and subject to, the Crown and Parliament of

Great Britain, and in all matters of controversy relative to

property and civil rights resort shall be had to the laws of

Canada as the rule for the décision of the same ; and all,

causes that shall - hereafter be instituted in any of the

Courts of justice to be appointed for and within the said

Érovince- by His Majesty, his h'eirs, and . successors, shall,

with respect to such property and rights, be determined

agreeably to the said laws and customs of Canada until
they shall be varied or altered by any ordinances that

shall, from.time to time, be passed in the§aid Province
by the Governor, Lieutenant-Governor, or Commander-in--
chief for the time being, by and with the advice and

consent of the Législative Council of the same, tô, be

appointed in manner hereinafter mentioned."

By enacting that "in all matters of controvers)A
civil rights resort shall be had to the laws of Cana& "as
the rule for the décision of the same " the old Canada or

Fren'êh law was restored, and all His Majesty's subjects..
French and English, in the colony were, in civil matters,

placed under laws totaüy foreign to British immigrapts-
and those of the old British settl èrs who had bepn,

accustomed to British law.
The speech of His Majesty the King to both Houses,

of-Parliament, discloses the reason for passing ihat Act.
In that speech His Majesty says.-

The very peculiar circùmstances of embarrassment in
which the Province of Quebec is involved had rendered

the proper adjustrnent and régulation. of the government
thereof a matter of no small difficulty. The Bill which-
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you prepared for that purpose and to which I have
given my assent, is founded on the clearest principles

justice and humanity, and will, I doubt not, have the best

effect in quelling the minds and proïnoting the happiness

of my Canadian subjects. I have seen with concern a

dangerous spirit of resistance to my government and the

execution of the laws in the Province of Massachusetts

-Bay in New England."
The Act of 1774 enlarged the boundaries of the Pro-

vince of Quebec south to the "banks of the Ohio and

westward to the banks of the Mississippi, thu!; taking intô
the Province of Quebec a territory and people of one of
the British North America colonies to the south of the-

great lakes, and which afterwards, by the treaty of
Versailles in I became part of one of the free and
independent United States of America. The Act had no
sooner passed and been communicated to, the provincials

than the English party now in their turn set about
protesting aga inst the injustice done them in imposing

the Frën-éh law on His Majestys loyal subjects, British
subjects of the Province : the laws of the .conquered race.

Petitions were sent to the Imperial Parliainent asking for,
a repeal of the Act. The discontented colonists of the
New England States, bent on revolution, were not slow in
urging the people of Canada to join , them in their

intended resistance to imperial authority. Thè,,.Congress
of the New England States, wbich met at cPhiladèlphia on
the 5th of September, 1774, addressed the colb!nists in
Canada as' «Friends and fellow' -'citizens," aid then

endeavoured to impress them with the advantageý of their
conféderation. During the American Revolutionàry War,

beginning with the affair at Lexingtôný and ending with
the treaty of peace in 1783, the law waà adminiitered in

Quebec under the Act of I 774-the French law---ýand was
most distasteful to, the British residents. At the' time of
the piassing of the Quebec Act of 1774, by which'the
boundaries were extended, as already 'stated, so as to,

-include the inhabitants of the Ohio Valley, there were as
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many as twenty thousand people in that region 'who, had
emigrated thitherward, from. other States. These people

'had enjoyed the benefit of British laws as administered in
colonial courts. They were not then disposed to accept
in their place the c' (5 outume de Paris " or any other
system of French law in place of the law to which they

had been accustomed. Thus a very large auxiliary force
was added to the small number of Anglo-Canadian

subjects settled in the districts of-Montreal and Quebec, to
aid in protesting azainet-th-ë- French law.

In _,i,7.84-, ---fô£ýwîng the treaty of peace between the
United States and Britain, a large number of subjects of
th'e King in the no' enfratichised colonies south of the
St. Lawrence and the great lakes who prçferred Monàrchial
to Republican government, and came to Canada, settled
on the banks of the St. Lawrence. These emigrant5 to,
Canada, called the United Empire Loyalists, on their

arrival in Canada soon found that their situation was not
inuch improved if they were. to be'-_ relegated to the old,

and, in their-view, antiquated laws of France. They left
the ' United States especially to place themselves' under Èp,
British law, and this they determined to have. In this

particular they only held to the same opinion as had
influenced the people of the Ohio Valley when they,

between 1774 and 1783, made their protest against being

governed by French law.
In 1788 Lord Dorchester, acting for the King, styling

His Majesty King of Great Britain, France, and Ireland
issued a proclamation reciting the ordinances of the Pro-
vince, dîviding the Province into two districts, and

proclaimed that thereafter the Province should be divided

into five Provinces, namely: Lunenburg, bounded on the

eastern limit by a tract- of land called by the name of-

The Lancaster Tract,'-' the western limit of which should

-be the mouth of the Gananoque River, or as tben called,

*"'ý-te Thames River ; Mecklenburg, to adjoin Lunenburg

on the west, and to -. extend to the mouth of the river

Trent; Nassau, to adjoin Mecklenburgý- and extend-
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westward to the extrenie projection of Long Point in'to
Lake Erie; Hesse, comprehending ail the residue of the
Province to the west ; Gaspé, all that part of the Province
on the south side of the St. Lawrence to the eastward of a
north and south line intersecting the north-easterly side of
Cape Cat.

By Provincial - Act of Upper Canada, passed in ' 1792,the
four districts within that Province, namely, Lunenburg,

Mecklenburg, Nâssau, and Hesse, were re-named in the -
r -der of these'names, Eastern District, Midland District,

Home District, and Western District. The period between
qi has g-enerally been termed ' The Legis-

1774 and 17 k>
lative Council " period. This arises from the'fact that by

the Quebec Act a Legislative Council, who were
appointees of the Crown, governed in the Province. In 1777
an ordinance was passed by this legislative body dividing
the Province into two districts, and established two Courts,
a Court of King's Bench and a Court of Common Pleasî t> y
for each district. The Act which placed-the power of
goverriment in a body irresponsible to*the people was the

means of caueing much contention and ill-will. - The
Judges for the Courts were in many instances not such as
to lend either diarnity or learning to the administration of
the law ; they did not understand the French languag*e
the forms of law were wholly unfamiliar tQ. the French
disquictude, discontentent, and dissatisfaction prevailed
in the colony. The English saw the French law, which
the Judges did not understand, administ-red by Encrlish

Judges. The' French witnessed their law not interpreted
correctly, and mal-administeced by the Bench. Petitions

were sent to England to alter this state of things. The
situation of affairs was very perplexing' to English

statesmen. Committees were formed to examine -the
whole subject. -Instructions were sent to the Governrnent

-of Quebec to obtain a reliable report as to the cause of the
ýdiscontent. Engliýh traders in Quebec and French

citizens were called upon to give their evidence; reports
-were sent to the English Government. After receipt of
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these reports, and a review of the whole question, the

Imperial Government, acting on the advice of Mr. Pitt,

letermined to divide the Province into two Provinces, as

it were to herd the French in one part of the old Province

of Quebec and the English in the other part, so that each

could have the laws most agreeable to the majority of the
people of the respective Provinces. On this the King
advised, and the Parliament passed the Act of the thirty-

first of the King, 3 Geo. III. ch. 31. which replaced the

legislative clauses of the Act of 1774, and divided the

Province into two Provinces, one of Upper Canada (now
Ontario), and the other the Province of Lower Canada, by
subsequent legislation called the Province of Quebec,

remifting it to the name of the two Provinces combined

before the division. The Legislature of Upper Canada at

their first session, held at Niagara on the 17th September,

1792, enacted that the laws of Englh.nd, instead of the
laws of Canada, were to govern in matters of property and

-civil rights in Upper Canada.

Thus we have introduced into the newly constituted

Province of Upper Canada laws most congenial to the

taste of the United Empire Loyalists, and to the English,

Irish, and Sçotch, by whom the Protince was principally

settled.
The United Empire Loyalists had much to do in

bringing about this state of things, and the English law in

the Province in which they had corne to settle on being

expatriated from the United States. These settlers in the

Province were imbued with very strong ideas on the

subject of monarchical government and British laws. To

their minds the establishment of a Republican Govern-

ment in America would not prove a success. Time has

shown that they were mistaken in this, but letting this be

granted, by adhering to British laws they have retained

laws which have formed the model of American jurispru-

dence as opposed to the "Coutume -de Paria » and the

laws of old France.

EV

INTRODUCTION.
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The French in the Province of Quebec retain thé laws
guaranteed to, them by the Act of 1774, and there can be
no doubt the Act Of 1774 was passed after diligent enquiry
as to the propriety of the, Act at the time. The Attorney
and Solicitor-General of Quebec had both advised that
the French should be remitted to their own law. So great
an authority as Lord Thurlow had declared that every
Canadian had a claim, in justice to-as much of his ancient

laws regarding private ri-ghts as-was not inconsistent with
the principles of his new government. The French had

an loudly protested against the Kinýg's proclamation and the
establishment of Courts in the Province. To administer
English law, without an Act of the Imperial Parliament:
was an act of despotism and wholly *unwarranted. The

Act Of - 1791 dividing the Province, enable d the French to
mould the laws to theireliking. The English of Ontario

and of Quebec of to-day are not more content than the
English of the ante-American Revolution period with this

condition'of affairs. The moth ' er country has shaped the
policy of Canada as a whole, and it is _ënly Imperial
legislation ord'a revolution that càn undo what has already
been accomplished.

The French in the Province of Quebec are as four tc>
one of the English population, and strongly insist that
with such a majority their French. law, accorded to them
by the Act Of 1774, should continue to, prevail, while the

English minority insîst that in a British Province they. are
entitled to have British lawsi like as are in force in other
Provinces of the-Dominion.

1 do not propose to enter into this controversy-4t is a
large political ý question, and foreign to my - purpose in
writing of the law.

Having thus revieWed the events of old times leading
up to the Act Of 1792, placing the British law on a solid
foundàtion, it will be proper to proceed with the main
subject, giving some account of those called upon to advo-
caté an- d administer the law thus established. begïnnm*- g
with the First Chief justice, Osgoode.



THE HONORABLE WILLIAM OSGOODE, CHIEF JUSTICE

OF UPPER'CANADA.

-
A_

il

LANDSCAPE without a back ground would

be wanting in one of the essentials of a
complete picture. A portrairand sketch of

the first Chief Justice of 'Upper Canada
would be imperfect without accompanying surroundings. fXv

It is not of so much consequence to be informed
of the antecedents of the judge as of his judicial

life after his àrrival in a new and sparsely settled

country. He was born in,,England in 17554, the twenty-
seventh year of the reign of his Majesty King George
II. He was called to the bar of Lincoln's Inn on the
iith of November, 1779. He had býe-en engaged at the
bar but twelve years when, at the early age of thirty-
seven, he was chosen to represent his Majesty, King
George III., as his-chief judicial officer in that part of
the old Province of Quebec, lately given a separate
existence and called Upper Canada. Before being sent
out to this Province as its chief judicial officer, he had, in

17.79, published a work entitled, '« Remarks on the Laws
of Descent, and the reasons assigned by Mr. Justice
Blackstone for rejecting in his table of Descents a point of

doctrine laid down by Plowden, Lord Bacon, and Hale."
It has been said that this work, which was much thought
of at the time by men of noté, probably pr'ocured. for him,

3-L. J,
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his high position and appointrhent to the bench. There
can be no doubt Mr. Osgoode, an equity draftsman., of

Lincoln's Inn, when he wrote the work referred to, was in
much favour with the King and his colonial minister. At

the time of his appointment all colonial judicial appoint-
ments proceeded - directly from the Crown. In inaugure-

-Ing the new Province with a new order of thincrs, new laws
and new institutions, the King took especial care* to name
as his Chief justice one esteeniéd well versed in -English

law, which had superseded the Frencli law-the sequel
will show the choice to have been a good one. . Il

In the selection of Cblonel John Graves S-imcoe for -the
first Lieu tenant-Govern or, the King was carrying out the
principles of the age and time in which he fived. It was
then the custom of the British Government to appoint

military men to hold the chief appointments in the civil
departments of the government. Colone-1 John Graves

Simcoe had performed important service to the Crown in
the revolted States of America. What -more proper then
than that a man of his military experience should be at
the head of the Province as its first Go vemor. John

aves Simcoe as Lieutenant-Governor, and William

0 (yo0de, set out on their respective official'journeys in
this Province, the one as head of the civil gover',nment, and
the other the judicial head of the Province, at or-ý":ýàbout
the same tirne.

The first Parliament of the Province met at Niagara on
the 15th of October, 1792. The address of his Exczl-

lency, Lieutenant-Governor Simcoe, to the members of
this Parliarnent on his openincr the first session, well

ýexemplified the principle under 'which the King's deputy,
acting no doubt under royal instructions, desired the
croyernmerit to be carried on. The Lieutenant-Governort> 

-in his address, said

1 have summoned you together under the authority of an Act of Parlia-'

ment of Great Britain, passediast year (Act of 1791)-, which haa estab-

lished the British Constitution and all the forma which secure ànd
maintain -it in this distant country. This Province is singularly blemed,
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mot with a mutilated Constitution, but with a constitution which han
etood the test of experience and in the very image and transcript of that
ef Great Britain.

His Excellency, in calling the Province a distant

country, realized his own relative position and tlïe,-position

ý,of the représentatives of the people whom he açîdressed.

But who were the people? At that early period -of - her

history the population of the' Province, all told.,ý«-did not"

exceed ten thousand souls, and they scattered -in

ments here and there along the SL Lawrence and the

river on which rested Niagara, the then capital of the

Province. At that time what is now Toronto was a wilil

wilderness, frequented by Indians of the tent and birds of

the air.

Mr. Joseph' Bouchette, who made the first survey

York. (Toronto) harbor, in 1793, thus describes the sur-

roundings

1 still distinctly recollect the untamed aapect which the country
-exhibited when first I entered the beautiful basin, which thus became the
8cene of my early hydrographical'operations. Dense and trackless forests
lined the inargin of the lake and reflected their images in its glamy surface.
The wandering savage had constructed his ephemeral habitation beneath

-their luxuriant foliage, the group then cou-sisting of two families of
Mississagas, and the bay and neighbouring marshes were the hitherto

uninvaded haunts of immense coveys of wild fowl.

If the Chief justice's duties had been limited to Toronto

they would not havé been very arduous. Thesequel will

show that they were not so limited but that his circuit

extended eastward from Newark (Niagara) to Cornvall,
in the eastern part of the Province-that part of the
Province which, as has already b èen said, had settlements

ef people, loyal subjects of the King.

The first mention we have of thé- ' Chief justice of the
Province, in his judicial capacity, is that on the 23rd

Of Àuaust, 1792, he presided in the Court - of ' Oyer
and Terminer and général gaol delivery, held in.the town of
Kingston, in and for the district of Mecklenburg. He hàd
.as associates on that occasion Richard Cartwright and
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Hector McLeod, esquires, justices of the Common Pleas.
of the district. There,-Were at this Court twenty'-four

grandjurors sworn in ; the records show that of the number

were Henneyral Harkamer, William Fairfield, and Donald

McDonnell. The fact that there.were twenty-four grand

jurors sworn in shows that this part of the Province was

not without inhabitants. Tbere were grand jurors, petit

jurors, tip staffs, and all theincidenta and impedimenta of

the English Courts of the day. I havebad the adviantage

of perusing a vellum covered book, which bears the impress

of aae and is reported to have bee-n brought to the

Province by the Chief justice, no doubt as a guide and

faithful f riend in his judicial work. This book is endorsed

in large old English text, - Rouerh Agenda Book." It is

the record of the proceedincys of the English Assize Courts

in various counties, commencincr with Hertfordshire

Summer Assizes, 28 Georcre III. A. D. 1788, before Alex-

ander Lord Loughborough, and ending ,%,ith the Kent

Assizes at Maidstone, A. D. 1791. The - book possesses

an interest- conveyiner to the- mind the precedents used in

the establishment of the Upper Canada Courts.

But --io return to - my narrative: . There was criminal

business transacted at the first Court held by the Chief

justice. The most important of the cases tried seems to

have been that of a prisoner indicted " for the félonious,
wilful, and inalicious murder of a certain Indian of the

name of c-nake." The prisoner was acquitted ; neverthe-

less, the trial on indictment found shows with what regard

the Indian was treated in that day. The life of an Indian

was held as sacred against the assassin as that of the

civilized white man. There is no record of the Chief

justice holding another Court until August, 1793, when

he again presided at the Court of Oyer and Terminer,
held at Kinorston. The most important event of this

Court was that a, prisoner was tried for '« feloniously and

burglarious1y breaking and enterincr the dwelling house of

Frederick Henford, si opkeeper, and for féloniously steal-

ing and carrying away eight muskrat skinsof the value
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<>f forty shillings currency, and six raccoon skins, of the

value of five shillings currency.

The Chief Justice also presided at the Cou'rt of Oyer

and Terminer for the Eastern District, held at the Court

house in the town of New Johnstown, on the 14th of

August, 1793, at which "twenty-two grand jurors were

sworn. Amongst the grand jurors were Peter Drummond,

Edward Jessup, John Dulmage, David Breckenridge, Paul

Hick, Asel Landon, James Brackenridge, and John Jones."
These names are all familiar to the inhabitants of the

eastern part of the Province, in their day and generation

pioneers of the country. David Breckenridge and .ames
Brackenridge, who were on this grand jury, were oF-kin to
John Breckenridge, the author of the Kentucky Resolu-

tions of 1798. Like many other families of the Revolu-

tionary period, the Breckenridge, or, as it is in Canada

spelled, the -"reakenridge, familiy were divided on the

subject of King and country. The above named came to

Canada, while the other members of the famiiy.took up
their residence in Virginia and Kentucky. The family was
a large one, and the descendants are subjects of more than
one country. Judge Chambers of Detroit is by his

mother's side a descendant of James Breaken ridge. David
Breckenridge was the materhal grandfather of the writer.

In Deccmber, 1793, we find the Chief Justice presiding

at the Court of Oyer and Terminer, held at Newark
(Niagara). The Hon. Robert Hamilton and Péter Russell,
Justices of the Peacê of the Court of Common Pleas for
the Home District, being associates. A grand jury of
seventeen were sworn in at this Court Among the jurors
were John McNabb, Peter Ball, William Jarvis, Angus
McDonell, Francis Crooks, Ralph Clench, William Dick-
son, and Thomas Butler, all prominent men of Newark, or
Niagara, of that period. So far as I have been able to
gscertain, the last criminal Court the Chief Justice presided
at, in the Province of Upper Canada, was the Court held
at the town of Cornwall, in July, 1794. The notes of the
,cases in the Chief Justice's book mentions the case of a
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prisoner tried for murder ; he was acquitted of the murder

but found guilty of manslaughter. The sentence of

the Court was "that the prisoner be burned in the hand,"

and it is added, "which was accordingly done in Court."

The burning in the hand part of this sentence and its

execution, is my excuse for going back a little, and calling

attention to the circumstances that in these criminal cases

tried before Chief Justice Osgoode, he had as associates

with him on the bench gentlemen "<Justices of the Peace,
of the Court of Common' Pleas "-vid Court held at

Niagara, December, 1793. As recorded, the associates

were " the Honorable Robert Hamilton and Peter Russell,
Justices of the Peace of the Court of Common Pleas for

the Home District."

From this it is evident that there were local Justices of
the Peace of the Common Pleas Court of that day, and
that the Justices were prominent men of the locality.

The Act of 1791 continued, in Upper Canada, the old

laws of Quebec until altered by new laws, to be passed by
the Canadian Legislature. Mr.: Buel, in his article on
"The Bench and Bar of Detroit," in a current periodical,
says:

In 1798 regular Civil Courts were organized, and Detroit became a.
portion of the district of Hesse. The first terni held at that place was in
December of the same year, with James May as Chief Judge. In 1789 a
local Court of Common Pleas was organized, having both civil and
criminal jurisdiction. Appeal lay to the Governor, and the Council and
the Judges were selected from among the wealthier citizens, who whipped,
branded. banished, and imprisoned, as their caprice or the state of their
digestive organs dictated.

It thus seems that the branding was in fashion in
Detroit in 1789, when Detroit was still in possession of the
British and part of the District of Hesse. Why, then,
might it not be resorted to as a mode of punishment in

1794 in Cornwall of the old Lunenburg and more modern
Eastern District.

While in Upper Canada the Chief Justice.had other
than judicial duties to perform. He was a Legislative.
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Councillor of the Province, appointed to, the Council in

JUIY, 1792, and in September, 17921, -was appointed

Speaker of that body.

Éis active judicial duties in Upper Canada commenced

in August, 1792, and terminated December, 1793, or for a.

perîod of a little over a year and three months. It is not

to be supposed that during that short time he could attain

any great celebrity. There was, however, one act of his

which will ever be cherished by Canadians, the highest

and best in his j udicial history ; that act was his sugges-

tion in his charcre to a grand jury that slavery ought no

to exist in the colony of Canada. In consequence of this

charge the Upper Canadian Legislature, at their second c.

session, hèld at Niagara, on the gth of july, 1793, passed

an Act entitled, " An Act to prevent the further intro-

duction of slaves, and to limit the terms of contrac-is for

service %vithin this Province." It is a pride that Upper

Canadians have, and justly have, that, at a time wihen

neither their mother countr nor the new republic to the

south of thern had abolished the devilish traffic in human î1il,

flesh, their embryo Province stepped forward and led the

van in loosing the bondsman's fetters. This was freedom

not in name only, but in very deed.

"A friend has favoured me with a perusal of the Septem-

ber, 1886, number of a London periodical, " Thé Pump

Court, the Temple Newspaper and Review of Law,

Literature and Society, Art and the Drama." It is

singular that at this late date it should have appeared,

but in that number is publislied a letter from his club

members conaratulating Chief Justiçe Osgoode on his,

appointment, which, from its date, must have had

refèrence to his appointment, to the Chief Justiceship

of Lower Canada, which took place on the 24th of

February, 1794. The letter of congratulation Was as

fol lows
TEm Immop.TÀL JupnTx.

TxmpLx Coypzz Ho 15 May, 1794.
The ImmorW Jupiter congratulates the loord Chief J1ýtice Ongoode on
his appointment: Snowden Barue (President), Nat Bond, J. Floud, B-
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Bathe, Wm. Pott, W. Syer, V. P., Edward. Cotton, T. Partington,

Richard Legard, Jno. Fondret, H. Tripp, H. C. LitchfielËL

To the Honorable William Osgoode, Chief Justice of Quebee.

This letter sufficiently proves the estimation in which

the Chief justice was held by a club of a very lofty name,

and no doubt lofty principles.

Having traced the judicial history of his Lordship in

Upper Canada, and mentionéd his promotion to, the Chief

justiceship of Lower Canada, it is right to say that to,

secure the further mark of his sovereign's favour he must

haý,e orivén satisfaction to the Imperial Government while

representing the Crown as their Chief Justice in Upper

Canada. In eniering upon his duties in Lower Canada,
he would find the criminal law of Enorland in force there.

The same Government hacr, in yielding to the Lower

Canadians the French law in civil matters, retained their

own criminal law, and to the administration of this law the

Chief justice was no stranger. It happened that during

the (lon. William Osgroodes administration of criminal

law in Quebec, there was tried an important, if not the

most important, case of the time. This was the trialý of

David McLane for high treason, before special commission

of Oyer and Terminer, unde'r the great seal of the

Province. The judges on the commission were ihe Chief

justice- (Osgoode), the Hon. James Monk, Chief justice of

the King's Bench of the District of Montreal, the Hon.

Thomas Dunn, jenkin Williams, Peerie Debourne, jus-

tices of the King's Bench of îhe bistrict of Quebec.

David McLane was an American, who was accused of

conspiring with other Arnericans in Vermont and New

York, and certain malcontents of the Province of Lower

Canada, to overthrow, the Government. It was charged

that he was holding communication with Genet, the

French Minister to, the United States, to the same

purpose. The evidence on the part of the Crown was

conclusive of guilt. The prisoner offéred no evidencê, but

relied on the cross-examination of the Crown's witnesses,
his own statement and defense made in open Court, --*and
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the effort of his coutisel for his acquittal. All were of no

avail, however, for hé was convicted, condemned to death,
and executed; and as if hanging'. was not enough of K_

punishment in these barbarous days, àfter death his head 4.1

was severed from his body, it is supposed as a terror to

evil doers %vith traitorous designs. The report of the case

describes the crime thus:

Prisoner,,sentenced to death. On Friday, July 21, prisoner was
hanged, his bead eut off after body hanging týWenty-five minutes.

Executioner held up the head to the publie view, and proclaimed

Behold the head of a traitor.

On the trial'of this case, the Chief Justice, -it is. almost

unnecessary to say, acted in a fair and impartial manner.

The jury wère told to give the prisoner the benefit of any

doubt, qnd.'.that the matter of fact as to the prisoner's
-cruilt was entirely with them to determine on the evidence

that any observations of the Court on the facts should be

regarded as observation only, and not have weight with

theJury. The Chief justice's explanation of the law of
ts

high treason was most full and com He said

in his charge to the jury

The point of law which ought to goveni this case maybe comprehended
in one sentence, whieh is this: Every attempt to subject this Provincé' or
any part thereof, to the King's enemies is high treason, and every step 4c
taken to further such is an overt act of treason.

The Attorney-General, in his address to the jury, after

defining high treason, and that " the intentîon to commit

the crime constitutes the offen.ce," p-rocecded to' say: " The

jury must form their opinions, on the proot' of the oveil

acts charged."

The prisoner, in his add 4s to the jury before his con-

viction, said: " I féel gratitede that I have been indulged

in every thing reasonable. I thank the Court for its

indulgence to me."

1 have referred to this trial at length, as Mr. Garneau,

in his history, has impeached the fairness of the trial. In
his criticisrn there is no aspersion on the Chief Justice or

4-L. J.
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his judicial conduct, but there is a refl,-.ction on the Court

proceedings. - Mr. Garneau says : " The choice of jurors,

the testimony brought forward, the judament passed, were

all of an extraordinary character." Issue must be taken

with the histon'an on every one of these statements, atid

indeed his criticism is not only extraordinary but unjust.

The grand jury was a mixed one-French and English-

the Coùrt was constituted of the highest juderes in the

land,.the petit jury were respectable citizens of Quebec-

not French, it is true, nor was McLane, the accused,

French. The sentende of the Court was the onlyjudgnient

that could be given for the offence of which the prisoner

was found guilty=and yet wit.h all this the severe com-

ments of Mr. Garneau find place in his history. The

reporter's account of the trial of the Éase, and « all that took

place at it, is to be found on the shelves of the free library

of Toronto. It is open to any citizen, French or English,

to read the report for himself After so doing, he must

of necessity conclude that the historian must have been

actuated more by prejudice than a fair consideration of

facts, when he undertakes to throw discredit on a triar

conducted with the utmost fairnes§, before eminent Judges

and an impartial jury.

The Chief justice remained in Quebec in performance

of his judicial duties till i 8o i, when. he resigned his office

and returnéd to England, where he died in the Albany

Chambers, on the 17th of February, 1824, aged seventy.

I do not féel that I ought to conclude this ' imperfect

sketch without alluding to the outward form and féatures.

of the Chief justice. The benchers of the Law Society,

the governing body of the law in the Province, and indeed

the country are indebted to the Rev. Dr. Scadding, the

writer of " Toronto of Old," a book which contains a fund

of information, personal, topographical, and historical,-

appropriately dedicated to that ripe scholar and distin--

guished statesman, the Right lionorable, the Earl of

Dufférin, K. C. B., for procuring a copy of a portrait in

oil of Chief justice Osgoode. The original of this portrait
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is in possession of J. K. Simcoe of Wolford, county of

Devon, England, a grandson of Lieutenant-Governor

Simcoe. The society have been enabled to adom the
walls of their noble hall with the likeness of the Chief

justice. The likeness was taken by Berthon, whose life-
like portraits of other Chief justices are conspicuous on
the walls of the library and othe.r.-suitable places in the
hall. Dr. Scadding rightly thought that the hall which
bears the name of the Chief justice should have the. first
Chief justice in portraiture. A study of the picture pre-

sents; to the eye an English gentleman of the George III.
period, a - gentleman with intellectual. countenance, a

fàultlessý figure, and handsome face. The portrait must
have been taken when he was a young man, perbaps on
his setting out from. England to undertake- the duties of
Chief Justice of the distant colony of Canada.

I do not féel. I ought to leave the subject of the first C
Chief justice of the largest Province of the Dominion
without saying sornething of the Chief justice as a man.

1 must, in this particular, be allowed to quote Dr. Scadding, f-1ý
who, quoting, says of him No person admitted to his
intimacy ever failed to, conceive for him that esteem which

his conduct and conversation always tended to, augment."
A friend in Quebec, whp knew him in that Province, and

to whom 1 applied for information in this regard, writes
to me to say: The Chief justice was grave and some-
what difficult of access ; during his residence'at Quebec, f

he made himself esteemed --- and-re-spected as much by his
high intelligence, as by bis integrity and frankness of

character.»
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THE HONORABLE WILLIAM DUMMER POWELL, CHIEF

JUSTICE OF UPPER CANADA.

HE Honorable William Dummer Powell was

of a very old Welsh family-the family estate

in Wales was " Caer Howel." The Chief

Justice's grandfather, .John Powell, came

from England to America as secretary to Lieutenant-

Governor Dummer; his grandmother was sister of Lieu-

tenant-Governor Dummer ; his father was John Powell

of Boston, Massachusetts. The Chief Justice was born in

Boston in 1755. At the age of nine years he was sent to

England to be educated. From England he was sent to

Holland to acquire a knowledge of the French and Dutch

languages, and in 1772 he returned to Boston. He was

called to the Bar in 1779, by the Middle Temple.
Previously to 1791 he had resided for a short time in

Lower Canada, and had rendered valuable aid to the

United Empire Loyalists in obtaining the- Act of 1791.

On the iith of May, 1789, he left Montreal with his

family for Detroit, which was still in possession of the

British, and continued in their possession till the Jay treaty

of 1796. The journey of himself and family to Detroit

bas been most graphically described by his sister in a

journal she kept of the voyage, which was made principally

in boats. Sonie idea of the difficulty of ascending the St.

Lawrence and the rapids at that day, in small boats, is

made plain from the tact that it took the Chief Justice
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n'd his family ten days to reach Kingston. The journal

describes Kingston at that time as a small town, standing

on a beautiful bay, at the foot of Lake Ontario." It took-

four days to traverse the lake from Kingston to Niagara

there the party met the celebrated Indian chief Joseph

Brant. Afterwards they visited Fort Schlosser, thence to

Fort Erie by batteau. While at Fort Erie they had an

opportunity of visitincr an Indian couricil held on the

opposite side of the river. There were upward of two

hundred chiefs at this council, delegates of the Six Nations..
I extract Miss Powell's description of this couricil, which

shows how the. cou'ncils were managed in those days. The

writer says

Each tribeformed a cirele under the shade of a tree, their faces toward

each other ; they never changed places, but sat or lay on the grau, as

they liked. The speaker of each tribe stood with his back against a tree.

The old women walked one by one, wîth great solemnity, and seated

themselves behind the men ; they were wholly covered with their blankets

and sought not, by the effect of ornaments, to attract or fright the other

sex, for I cannot tell whether the men mean to make themselves charming

or horrible by the pains they take with their persoDs.

Referring to the squaws and their taciturnity in council,

Miss Powell sàys.:

Their ladies (squaws) preserve a modest silence in the debates (I fear

they are not like women of other countries), but nothing is determined

without their advice and approbation.

Speakingr of the Indian chiefs, she says

They are remarkably tall and finely made, and walk with a degree of

grace and dignity you can have no idea of. I declare our beaux looked

quite insignificant by thezn. One man called to my mind some of Homer's

fmest heroes.

One of the chiefs she met. at this couricil was Red

jacket, whose appearance and dress she fully describes

not omitting his " scarlet coat, richly embroidered, that

must have been made half a century, with a waist-coat of

the same." The party were at- Fort Erie on' the 4th of

June, the King's birthday, and there did honour to the day.

On the gth of June the party reached Detroit. She -

ýays



30 LIVES OF THE JUDGES.

In drawing the line between the British and American possessions, this

fort was left within their lines. A new town is now to be built on the

other side of the river, where the Courts are held, and where my brother,

must, of course, reside.

Detroit was at this time, 1789, included in the district

of Hesse, and was the first seat of justice in that region of

country. The Honorable William Dummer Powell was

the first Judge who presided over this Court. 'He was

appointed a Commissioner of the Peace of the Province of

Quebec in January, 1789. On examining the archives at

Ottawa, we find that in January, 1791, he was appointed

Commissioner of Oyer and Terminer and gaol delivery for

Quebec, and in 1792, to the same office in and for Upper

Canada. On the 3rd of September, 1792, Judge Powell

presided at his Majesty's Court of Oyer and Terminer in

and for the district of Hesse in the Province of Upper

Canada, and in Oçtober, 1793, we find him presiding

Judge of the Court of Oyer and Terminer for the Western

District held at the Court House of the "township of

Assumption." The records say of the township of

Assumption ; as a matter of fact, however, there is not,

nor was there, a township of Assumption in the Western

District. What is evidently meant is, the parish of

L'Assumption in which the town of Sandwich, on the

Detroit river, is situate. At this second Court held by

Judge Powell in Upper Canada, he had as associates on

the bénch, James Baby and Alexander Grant-a grand

jury of seventeen, of whom John McGregor was one.

Twelve of the grand jurors had French names. The

French were still largely in the majority in that part of

the Province. At this Court a prisoner was tried and

convicted of manslaughter-the sentence of the Court as

expressed in the record, is " To be burned in the hand, and

accordingly put in execution before theCourt."

Judge Powell presided in the Courts of Oyer and

Terminer and Gaol Delivery yearly, and at times twice a

year in the several districts- into which the Province had

been divided, the Eastern, Midland, Home, and Western,
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from 1793 down to his retirement from the bench in 1825.

The records show that during this period, in a country of

magnificent distances, primitive mode of navigation, stage

coach, and corduroy roads, he performed all his judicial

duties with regularitv and constant watchfulness of the

good of the people. The practice of burning convicted

prisoners in the hand and sentencing them to stand in the

pillory was not uncommon in these times of our judicial

history. Although Judge Powell first presided at a

criminal Court at L'Assumption in 1793, he had before

this held the Court of Common Pleas at L'Assumption, in

the western district, for I find in the archives of Osgoode

Hall a book in which is contained this entry:

"PROVINCE OF QUEBEC.

"Court of Common Pleas holden at L'Assumption in the Western Dis-

trict, on the 1lth day of August, 1791, pursuant to adjournment.

"Present, The Honorable William Dummer Powell, first Judge of the

said Court."

At this Court an action on a penal statute, in the name

of the King, on the information of William Gartham

against William Scott, was tried. Exception was taken

to the jurisdiction'of the Court, and the Court said:

Although the jurisdiction given to this Court is summary and without

appeal, by the ordinance of 1791 the magistrates in towns are empowered,

at the request of the inhabitants, to make regulations for the police, which,

being published, shall have full force of law for six months, the lower

penalties to be received by plaint before one Judge of Court of Common

Pleas, as in causes under £10 sterling without appeal.

At an adjournment of this Court the examination of

witnesses was in French, the counsel asked the witnesses

questions in French and the witnesses answered them in

French.

Judge Powell hold this Court again in March, 1792.

He held the Civil Court of Nisi Prius in the Home,
Midland, and' Eastern Districts in 1795, and thence

forward. In his administration of both civil and criminal

law he gave great satisfaction; his manly, independent

qualities endeared him to the people, and gained for him

a high reputation as a Judge.
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Chief justice Powell was a prominent figure, and bore-
an important,ïf not a conspictious, part on the British side
in the 'War of 18 12. He was during that eventful period

in York, and was the principal confidenfial agent of-the
Governor at that town. We learn from a letter, written
b Sir Isaac Brock to Sir Georrye Prevost that not only ý--> y
the Chief justîce, but also Mr. Grant Powell, his third son 'father of Mr. Grant Powell, Under Secretary of State
at Ottawa, and of ý1rs. John Ridout, wife of John Ridout,
Registrar of County of York-, haci the confidence of -both

the civil and military commanders of that da y--
By a letter addressed to Colonel Baynes, under date of

jUly 2-, 1812, Sir Isaac Brock thus expressed himself.
The letter is dated at York-, and says

I wish very mach something inight be done for Nlr. Grint Powell. He

was regularly brought up in England as a surgeon. 1 intended to have

proposed him to Sir George to appoitit him permanent surgeoe to'the

Marine (lepartment, but I now seriotisly think the sitidation would n(,t

answer. His ahilities, 1 should think, might be more fully employed now

that so many troops have been called out.

Subsequently, Dr. Grant Powell-ý,N-as appointed surgeon,
having charge of all hospital arrangements on the Niagara

frontier. After the investment of York by the Americans,
in April, 181.3, the Chief justice held very important
communications with the British military commander,
relative to the condition of affairs and the ineasures proper
to be taken for the public saféty. I find from a memo-

randum of Mr. T. G. Ridout, of the 5th of May, 18 13, that
on the 3oth of April, 1813, this communication was held,
and that his father and Dr., afterward Bishop, ýStracharb
were engaged in the sarne enterprise. The memoranduia

of Mr. Midout was as follows -

I (T. C,. Ridout) left York on Sunday, the 2nd instant, at noon, at
which time the Americau fleet, consisting of the Madison, Oneida, and ten

schooners, with the Glou-ceqter, were lying at anchor about two miles from

the garrison, wind-bound by a south-east wind. All their troope were

embarked the evening before, excepting a smaU party, who, burnt the
large block-house, lovernment house, and officera' quarters. At nine in
the morning a naval officer came down to town and collected ten men out
of the taverns, where the; had been all night.
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The commissariat ni,-gazines were shipped the preceding (laym, and great
quantities of the provisions given to our cotintry people, who brolight theïr

wagons flom-ii to assist the Aniericans to transport the public stores foulid
at Mrs. Eliiisle%-*s hoti.%e and at 11oulton's barii. The lower bloc-houme

alid 9 ;()%ýernment I)till(litiý,î -,vere Imrtit on S'aturflav. Nla,(-)r Givin's and

Dr. houses were entirely plundered by the eneiny, and sonie

persons from the Hiiiiil»--i-. Jack.s"il and his tivo sons and Luddeii. the
biitchvr, lia(l been i,ý'ilinàz tlirongli the country orflering the militia to conie

in aml ]w put on tlivir ibirole, m-hicli Callsed great nuinbers to obey

J'r)]tiiit,-trilv and tlirotigh fear.

Dunean Caineron, Esil.,(Iell%-erefl all themoney in the 1teeel%-er-Geiieral'g

hands (to the aniount, ai I understmd, of i:2,;5M) over to Captain Elliot,

Of the Aii)en*caii navy, the eneiny having threatened to burn the town if
it was not given tip.

On Fri(lay, the 30th, the Chief Justice, Judge Powell, my father, Dr.

Strachan, and D. Caineron called upon General Dearborn, requesting lie

.would allom. the magistrates to retalu their authority over our own people.
Aceordingly, lie issued a general order, saying it was not his intention tf>

(Iel)rl%-e the iijagistracy of its civil functions, that tliey should be supported,

and if any of the Unite(l States troops committed any depreflation, a

strïet scrutiny into it- should follow. The gaolwae given up to the sheriff,
but no prisoners. The public provincial papers m-ere found out, but

ordered to be . protected, so that nothing was destroyed excepting the
books, papers, recorýls, and furniture of the Upper ami, Lom-er Houses of

Assemblv. It was said thev had (lestrnved our batteries and taken awav

the cannon. The barracks were not burnt. The American officers said

their force, on the 27th, wm three thousanil land force and one thousand

seamen and marines, and tliat their los% was five htin(Ire-tl killed and

wouniled.
[Signedj T.. G. R I DO UT.

Kingston, May 5, 1813.

As recyards this aitack- on Vork- in April, i8v,, it has

come down to us as a matter of history that in the conduct

of týrýnecrotiations m"ith the Arnerican commander for the

capitulation of the place, Dr. Strachan and Îhe rrentlemen
îw

associated ýv1th him, acted with cyreat intrepidity and

couracre directed to the presenration of the tc;ý% -people

from camacTe'and their property from destruction. Dr

Strachaii was much incensed at the conduct of the Amer-

icans, and did not hesitate, after the event, to say that the

deputation had not reccived proper consideration, and had

been treated with harshness he also complained that

while the negotiation was pending the ship being built in

the harbor and naval store had been set on fire. But then

5 - L_ J.



34 LIVES OF THE JUDGES.

it is to be remembered that at that time the towns-people

were in very bad humor, and did not'o-nly complain of the

Americans and their invasion, but bitterly complained that

the town had been neglected by the British general, and

not furnished with regular troops to meet the expected

attack.

As a matter of fact, when the American flotilla was first

discovered making for the harbor, on the 25th of April,
there were no regular troops in the place ; and when the

Americans landed the only opposition they met was Major

Givins at the head of forty Indians and a few civilians of the

town. Afterward, however, this force was supplemented

by about four hundred of the Eighth Newfoundland and

Glengarry regiments and five hundred undisciplined

milifia men-a very inferior force to the Americans. The

British were obliged to retreat affer the blowing up of the

magazine, by which the Americans lost their general-

General Pyke. The towns-people severely criticised their

own general > General Sheaf6, -for his conduct of the defence

of the town, and of his hasty retreat, leaving thgý

inhabitants at the mercy of the American military force.

Dr. Strachan, in wrifing to a friend in Sceýtland after the

departure of the Americans, gave a -very vivid account of

this whole affair, detailing at length the incidents of -the

capture. In this communication he complains bitterly of

the treatment the inhabitants had received, but more

especially the indignity to which he had been subjected

himself by General Dearbom-that he.had treated him,

with great - harshness, and spoke disrespectfülly of him.

But therr,- on tte other hand, General Dearborn was met

with many per mptory demands. Dr. Strachan wasnot a
man to mince matters in anything he undertook. The

account given by himself shows that his requests were
couched in the language of command. The capitulators

were much disposed to regulate the whole matter of
capitulation. The -American cominander and Commodore

Chauncey -ývere-notd.isposed to subrnit to this.
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In reading the history of this invasion, April, 1813, 1
gather that the dogs of' war being let loose, there was

considerable barking on both sides. Happily those times

-have passed away, and men of the same blood, separated

,only by a great river, can approach each other in terms of

peace and friendship as children of one mother.

In writing the judicial life of Chief justice Powell and

of the period of the war, full justice cannot be done to the

subject without referring to Mr. Grant Powell, previously

referred to, not only because of the relation he bore to t1ýe

Chief Justiceý but to the Governor General, *especially as

such refèrence will elucidate the- history of the period.

The Americans in their attack on'York in April, had, as

has been shown, pluhdered the public stores and burnt and

destroyed much public property, and destroyed the public

library,- then much prized in the town. In july of 1813,
the Americans made another attack on York the

-condition of rnatters in York «fter the second attack is

well described in a communication made. by Mr. Grant

Powell and Dr. Strachan to His Excellency the Governor 17on the 2nd of August,-General, 1813, and was as follows:

YORK, 12nd August, 1813.

Srp.,-We beg leave to state, for the information of his Excellency the
(;overnor-Generaý that about eleven o'clock on Saturday morning the

lenerny's fleet of twelve sail were seen standing for the harbor. Almo8t
-all the gentlemen ef the town having retiÉed, we proceeded to the garrizon
about two o'clo-ek and watched till half past three, when the Pyter, the
Madi,4on, and Opmida came to, anchor in the offing and the schooners con-
tinued to pass up the harbor with their sweeps, as the wind had become

light, three coming to abreut of the town, the remainder near the
garrison. About four p. m., several boat& full of troope landed at the

garrison, andwe, bearing a white flag, desired, the first oflicer we met to
oonduct us to Cýommodore Chauncey.

We rnentioned to, the Commodore that the inhabitants of York, con-
sisting chiefly of women and children, were alarmed at the approach of
the fleet, and that we had corne to, know his intention respecting the town
that if it were to be piRaged or destroyed we might take such measures
as were still in our power for their removal and protection. We added
that the town waa tetally defenceless, the militia being stili on parole,
and that the gentlemen. hýd left it, having heard that the principal
inhabitants of Niagara had been carried away captive-a severity unasnal
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in war. Commodore Chauncey replied that it was far frorn his intention

to molest the inhabitants of York in person or in property , he was sorry

that any of the gentlemen had thought it necessary te retire, and that he-

did net know of any person taken from Niagara of the description men-

tioned. Colonel Scott, the commandant of the troops, said that a few

persons had certainly been taken away. The Commodore told us that his

coming te York at present was a sort of retaliation for the visits our

fleet had made on the other side of the lake, and te possess himself of the

public stores and destroy the fortificatioffl, but that he would burn ne.

houses ; he mentioned something of Sodus, and the necessity of retaliation

should such measure Pe taken- in future. He likewise expressed much

regret at the destruction of our publie library on the 27th of April,

informing us that he had made a strict search through his fleet for the-

books; niany of them had been found, which he would send back by the-

first flag of truce. He then asked what publie stores were here-a ques-

tïon whieh we could net answer. * In parting, both the Co mmodore and.

Colonel Scott pledged their honour that our persons and property should.

be respected, and that even the to'w :>uld net be entered by the troops,
muell less by any gentleman th we were quieting the minds of

the inhabitants, the troops took possession of the town, opened the jail.

liberated the prisoners, taking three soldiers confined 4or felony with

them ; tbey visited the hospitals and paraded the few men that could net

be removed. They then entered the stores of Major Allan and Mr. St.

Gcorge and secured the contents, consisting chiefly of fleur. Observing

this, we went te Colonel Scott, and infonned him that he was taking

property. He replied that a great deal of officers' luggage had been

found in Mr. Allan's store, and that all the private property was to be

respected. Provisions of all kinds were lawful prize, because they were

the subsistence of-, armies. That if we prevailèd in the contest, the British

Governinent would make up the 1 and if they were successful their
'overnment would mostwillingly He concluded

i burse the sufférers,
by declaring that he would seize all provisions he could find.

The three schooners, which had anchored abreast of the town, towed,

ont between eleven and twelve o'clock on Saturdayý night, and we suppose.

that the fleet would have sailed immediately,'but having been informe&

by some traiter that valuable stores had been sent uD the Don, the

schooners came up the harbor yesterday morning. The troops were again,
landed, and three armed boats went up the Don in search of the stores.

We have since learned that through the meritorious exertions of a few-

young men, two of the name'ý'of Playter, everything was conveyed away

before the enemy reached the place-two or three boats, containing triffing

ar ' ticles, whieb had been hid in the marah, were discovered and taken,
'but in the main object the enemy waa disappointeëL As eoon as the-

armed boats returned, the troops went on board, and by sunset both

soldiers, and sailors had evacuated the town..,, , The barracks, the wood-

yard, and the storehouses on Gibraltar point- Were then net on fire, and-
this morning at daylight the enemy'a fleet sailed.
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The troops which, were landed act aa marines, and appear to be all they

had on board-not more certainly than twe hundred and forty men. The

fleet consiste of fourteen armed vessels. .One is left at Sackett'fi Harbour.

It is but jast to Commodore Chauncey and Colonel Scott to state that

their men, while on shore, behaved well, and nô private house was

entered or destroyed.

We have tbe honour to be, etc., etc.. etc.

[Signed] JOHN STIUCHAN.

GRANT POWELL.

COLONEL BARNES,

Adjutant-General.

If there is a prevalent tradition that the Americans
acted with undue severity on this occasion of ai-he capture

of York. this communication should dispel any such idea
if it éxists in the public mind. The Americans, in fact,

performed their military duty in a becoming manner and
with a just regard to the rights of men. Continental wars

have shown that the further east you go the less regard is
paid to private rights.

That the Chief justice was especially honoured by his
Excellency, -the Governor General, with his confidence,

appears from several communications. As -head of the
law, he was in the confidence of the magistracy of the day
-actiner in concert with them for the welfare of the town

and surrounding country.,
Being at Kingston on the 4th of June, 1813, in the

intervening period between the first and second attack by
the Americans on York, he addressed the following letter

to, the Governor's Secretary-which contained a report of
the magistrates resident in York,'- but at a meeting at
which the Chief justice was present, and, took a conspicu-

ýous part in its proce edings. ., The letter is as follows :

KINGSTON, June 4, 181-3.

Si.R:-(;onformabl'y to the pleasure of his Excellency, the Governor-in-
,Chiet I have the honour to enclose to you a copy of the proceedings of the

magistrates, etc., at 'York during the possession of that place by the
enemy.

1 beg leave to mbmit for hie Excelleney'a information, thât under the
-existing circumatances it waa thought inexpedient especially to advert to
the plunder or receipt of public property, which in such case would have
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been concealed from search or defended by force, which the police had n(>

means to, control.
But in aid of that object the sheriff was directed by the meeting to

consider himself as the « King's bailiff, as usual, and whenever publie

property was found by himself, or pointed out to him by others to, take it

into'his hands, leaving the claimant to establish his pretentions to, the

pouession, by the ordinary Courts of law until a change of circumstance's

enabled the ministers of the law to, act with decided power to overawe

opposition. This measure was deemed merely prudence.

I have the honour to be, etc., etc.,

(Signedj WM. DUMMER POWELL.

Edward Benton, Esq.

At a meeting of the magristrates resident in the town of

York, attended by the judges, the Sheriff, and the Rev.

Dr. Strachan, the actual situation of the - town and district

was taken into consideration

The enemy's fleet and army lying in the harbor, all our military defences.

at the port destroyed, the inhabitants disarmed and on parole, it is

obvious that measures of as much energy as our circumstances admit

should be immediately adopted to preserve order and prevent anarchy, toý

support and encourage the loyal, to, supress the disloyal, and to, confirui

the wavering.
It is, therefore, unanimously declared thatby the eruption of the eneniy

and temporary possession of this port, no cËange has taken place in the

relation of the subject to, his Majesty's government and laws, except to

such as were parties to, the capitulation as prisoners of war and are under

parole of honour not to bear arms until exchanged.

That it is equally now, as before the invasion, high treason to aid,

assist, counsel, or comfort the enemy. That all felons and evil doers are

equally amenable to the laws as before. That the powers of the magis-

trates and ministers of the law are unimpaired, and continued to, be soý

even during the actual possession of the enemy, as the commander of the

forces declared by a general military order to the troops. ,
That private property, having remained unchanged not only in con,

struction of the law but by the express terms of the capitulation, the

enemy himself disclaims the right assumed by some individuale to, transfer-

it from. the owner.
That it is the duty of all good subjecta to, declare to the magistrate all

instances of such unjust possession as may come to their kno'wledge and

of the magistrate to eniorce the restitution.

That persons desirous to, signify their abhorrence of anarchy, whick

must prevail if principles adverse to the above declaration gain ground-,

are called upon to associate in support of the laws and to affbrd their -aid,

to the civil magistrates and their minizters.

That the high sheriff do publish and enforce this declaration.

I.J1
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I find the Cbief justice again on the :28th of June, 1813,
and on the ist of August, 1813, in confidential communi-

cation with Sir George Prevost relative to the American

invasion of York. As the communication of the 23th of

June was of a private and confidential character, I will do

no more than simply refer to it without giving its full

contents. The substance -of the communication of the

28th of June was in regard to the state of the town,
labouring under the inconveniences from the attack of the

Americans, its commissariat and the accommodation that

could be afforded for troops. He wri'tes among other

matters:

The accommodation for troops is very little diminished, the two, block
bouses being the only soldiers quarters destroyed. There is timber on
the ground prepared for building ways and wharf for the ship sufficient,
to throw up a coarse but warm, cover, for a great many men at little

expense. The town could not holdý one thonsand men without great
inconvenience.

The communication of the ist of August was as follows:
Z'

William Dummer Powell to Sir George Prevost

NE,&. YoRK, August 1, 1813.

SiR :-Yesterday morning the American squadron, consisting of two
8hips, a brig, and twelve sail of other vessels entered the harbor of York

and landed troops computed at two thousand men. As they seized upon
the flour in Messrs. Allan and St. George's store and served it out to, the

inhabitants, it is to be presumed that they do not mean to remain long
enough to, consume it theinselves. The male inhabitants very generally

disperýed, although most on parole, alarmed at the transfer of paroled
militia and non-combatants from. Newark to, tbeinteriorof the United

States. Major Allan was conèidered so, obnoxious that he quitted the
town early. It is said this morning that a warrant iz issued to, apprehend

him The commissary proceeded to General de Rottenburgh. The cattle

which had been provided for beef were driven off towards the head of the
lake. The ammunition wm removed to, the safest place which could be
devised. The baggage of the Nineteenth Dragoons was also-secured as

well as the circumstances admitted. Colonel O'Neil with three officers;
entered the town as the ahipping was coming to, and proposed requiring

to gallop through. A meuage has been sent to, the carrier of your

Excelleneys despatches . not to, take them, -through York, and another to
Major Herriot to, use. his duidretion in advancing with the Volligeurx.

The squadron has landed a few men on the beach, supposed with intent
to attack the depot at Beasley's, but Major Maul bad had the precantion
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toembarrassthe outletgo thattheir craft could not pass, upon which

they re-embarke d and proceeded to York. The same brigade would join

Major Maul last night, but, being obliged to embark their guns in boate,
it is possible they might not venture to proceed, as there was no person

left to forward intelligence to, your Excellency, unless Dr. St-rachan

should do it. The liberty of giving you this intelligence is taken by a
person lately 11ODoured with your commands to, report confidentially on

certain topics.

William Dummeý Powell to Sir George Prevost

Aucc.sT 1, 9 o'clock P. m.

SiR.:-Since I took the liberty to write to your Excellency the particu-

lars which had come to my hearing of the events of yesterday, at York,
further intelligence has reached us that after embarking their troops

yesterdayi the enemy receîved information of all the ammunition and

baggagelof the Nineteenth'Dragoons, which had fàljen into their hands.

It is also reported that several boats have been taken in the River Credit,
which we think probable, as Lieutenant-Colonel Battersby wrote from

the head of the lake, to Mr. Allan, that he has been constrained to' leave

his boats with baggage in the creek, and desired. militia might be sent to

secure them. This letter to Mr. Allan has not found him, as upon
learning that a reward was offéred to apprehend hirri, he retreated to the
woods.

The despatch from your Excellency to the officer commanding at York,
has been sent on to, Burlington, there being no officer left in York. The
troop of Nineteenth Dragoons on the march, halted this day at Port

Credit, fifteen miles from York, and notice has been $iven them of the
situation of that port. The enemy had furnished no ùard beyond the

Don bridge at six o'clock'this evening, but the town wàs reported to, be

full of troops, and the inhabitants alarmed at a threâtèned conflairation

of particular houses.

No sooner had the war of 18 12 ended than Canada, that

fruitfül soil of rebellion, ivas again in a state ýf ï,nsurrection

in the Red River country. Earl Selkirk had left his

native heath to plant his clansmen along the borders of

the Red River of the north. In 1816 the pibroch and the

claymore were busy in their- separate. vocations in the

neighbourhood of Fort Garry. Murder robbery, and

arson had got a foothold on the hitherto peaceful prairie

Earl Selkirk had felt that he was commissioned to cause

the down'fall of the Noithwest company of traders. The

members and employees of the company resisted the Scot-

tish earl. Riots occurred of a magnitude which in the year

of grace 1886 would be called a rebellion. The rioters
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were arrested and taken to Montreal for trial. The

accused languished two years in prison, all because his

Lordship was not ready to proceed with his indictinents.

At last the Government intervened, the place of trial was

.changed to York, and the accusers and accused met face

to face. The excitement waked strong. It was a for-

tunate circumstance that so able and firm' a judge as

Chief justice Powell presided at the trial. The reported

proceedings show that great energy and ability was

displayed by so able counsel for the prisoners as Samuel

Sherwood and Levius P. Sherw-od in defence of their

clients. The jurisdiction of the Court was attacked, and

every possible device resorted to on the prisoners' behalf,
Ïe

The Chief justice was obliged to rule suddenly on points

of the greatest importance, and was always equal to the

-occasion. A review of the report of the case shows that 4

he exhibited professional ability, and showed a firmness,

coupled with impartiality, that will ever redound to hi.4

credit and to the honour and dignity of the Bench. The

prisoners were all acýuitted, and thus ended the troubles

,of the prairie country, and not till the expiring of fifty

years was the peace disturbed in the country of the Indians

and the Metis.

Up to the war Of ISI2 Ch'ef justice Powell had been a'

puisne Judge-he was not promoted to the Chief justice-

ship till 1815. It will thus be seen that the major part

of his judicial duties inthe Province was in the capacity

of puisne Judge. Whether as judge or Chief Justice

he was always conscientious in the performance of his

duties. Referring to " Taylor's Reports," I find that the

last time Chief justice Powell presided in Court was in

Trinity Term, 6 Geo. IV., A.D. 1825. In the pro-

-ceedings of Michaelmas Term, 1825, the Reporter makes

this note

MICHAELMAS TERM, 1825.

_ýn theThe Honourable Mr. Justice Campbell this terin took his seat

bench as Chief Justice in place of the Honourable Chief--JusVi'e Powell,

-who retired.

6-L. J. 
J
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The Chief justice survived his retirement from the
Bench nine years. Three years of this time were spent in

England, where he visited, accompanied by his wife and

daughter. The rest of his life was spent in quiet retire-

ment in Toronto, where he died in his seventy-ninth year.

His widow survived him, and died in 1849, in her ninety-

first year. The Powells will always be remembered in

Toronto as one of the good old families of the old-town of

York, grown. to be the flourishing city of Toronto. There

is no portrait in Osgoode Hall of Powell, C. J.

His granddaughter, Miss jarvis, has 7favoured me with a

view of the Chief Justice's portrait in oil, in he"r possessiorf.

The likeness affords an excellent clue to the firmness and

disposition of so excellent a judge.

This likeness is by Gilbert; represent s the-Chief Justice

in hismore advanced years, partially bald head, grey hairf
and a full, florid English face.



III.

THE HONORABLE JOHN ELMSLEY, CHIEF JUSTICE

OF UPPER CANADA.

HE Honourable John Elmsley, destined to be-

ba* futureChief Justice of Upper Canada, was

the son and heir of Alexander Elmsley, of

the parish of Marylebone, Middlesex, Eng-

land. He was born in 1762, was nephew of the celebrated

London publishers, Elmsley & Brother, of the like

celebrated comical critic and editor, Peter Elmsley, of

Oxford.

Mr. John Elmsley, as I suppose I must call him before

elevated to the dignity of a Chief Justice, was called to the

bar of England, at the Middle Temple, on the 7th of May,

1790. He had been at the bar only six years and six

months, or about that time, when he -received His

Majesty's letters patent appointing him his Chief Justice

of Upper. Canada, to succeed the Honourable Willian

Osgoode, who had been promoted from the Chief Justice-

ship of Upper Cannada to the chief judiciary of Lower

Canada. The King's patent appointing Mr. Elmsley was.

dated the 21st day of November, 1796. The London

publisher, of whom I have spoken, was a friend of the

Duke of Portland, and it is said that Mr. Elmsley owed his.

appointment to the Bench to the patronage of the Duke.

The Chief Justice first took his seat as Chief Justice at th'e

Court House, Newark, on the 16th of January, 1797. It
may be interesting, as well as instructive, to give the-
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ceremony of the inauguration of the Chief justice into his

new office. The tendency of the present day, is to do

away with form and ceremony, but then it rnust be

remembered thaý we live in a democratic age. It was not

so at the period of the Chief justice's appointment

indeed, if there vvas one thing more than ànother aimed at

in that day, it was the preservation of -ingly dignity, and

following on that the dignity of the judges -%vho adminis-

tered the-laws of the state. In the " King's Bench Term

Book- of-Hi1aýy Term, 37 George Ill.," Monday, 16th of

janu'ary, 1797, 1 find this entry:

This day John Elmsley, Esq., came into Court, produced Ris Majesty's
letters patent, dated the 21st diy of LÇovember, 1796, constituting him

Chief Justice of this Provime, took the oath,.-ý of office, and subscribed the

declaration against transubstantiation.

The Reporter adds an N.B. as follows:

Tbe ceremony on this occasion was as follows - The Chief Justice,
preceded by his marshal, and attended by the officers, civil and militaxy,

of the Province, entered the Court-and ascended the step of the bench at

the left end. He then produced his patent, and delivered it (in the

absence of Mr, Justice Powell) to the Clerk of -the Crown, informing him

of tLe nature of it, and desiring him. to read it., Silence having been

proclaimed by the crier, the.patent wu read, all persona standing and
uncovered. The Clerk of the Crown having read the- patent, returned it

to the Chief Justice, who then took the usual oaths and subscribed the

declaration against transubstantiatioil, týie Chief Justice reading the oaths
from a roll and the Clerk holding the book to him, after which the Chief

Justice advanced to the middle of the Bench, and, bowing to the Bar,

the officers of the Court, and the persona who had accompanied him to

the Court, covered himself, and took his seat. the Attorney-General
then rose and moved that the Clerk of the Crown might make the entry
on the recoids of the Court that his Honour had taken the several oaths

and subseribed the declaration of law required, to whieh the Chief Justice

assented. The Chief Justice then informed the Clerk of the Crown that
he had appointed Mr. Alexander McNabb to be Marshal, to the Chief
Justice and to that Court, and directed him to administer his oath of
office, which was done accordingly, and the new Marshal took his seat in
front of the Court... between the Attorney-General and Solicitor-GeneraL

The reader, after perusal of this notice of ceremonial, f

not exhaustêd in the reading, must of force ad-mit that

",Canada truly had a royal. judicial beginning. The only
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ceremonial of the present day at all equal to this is the

nobility of gait and mein exhibited by "Black Rod" on

occasion of the .meeting of Parliament at Ottawa.

Let us not, however, make light of the precedent. Was

it not always the case in the olden times that forms of law

were a principle feature in the administration of justice ?

The more modern doctrine is that forms must give way

to substance. Hence in the administration of justice, as

in other matters, we have more the reality of things than

of obsolete forms and worn-out precedents. Equality and

justice have taken the place of the strict and technical

reading of the bond. Shylock may take his pound of

flesh, but if he do that, justice, which tempers the law, will

overtake him. The dodger may lose his ducats, the

"Equitas sequitur legem" doctrine is pretty well exploded.

But to return to the Chief Justice. We find that he

presided in full term in T. T. 37 George III., 17th July,

1797, and that Mr. Gray (afterwards Solicitor General)

moved several rules that term. He also presided in M.T.

37 George III., Sth Vfarch, 1797, in H. T. 38 George III.,

Ist January, 1798. E. T. 38 George III., 2nd April, 1798,

and T. T. 38 George III., 2nd July, 1798.
So far as I'can make out from the records, he first

presided at the criminal Court of Oyer, and Terminer in

the Province at the Court holden for the Midland District

at Kingston, on the i ith September, 1797, at which Court

Richard Cartwright was one of the associate·Justices. He

continued in the performance of his official duty as Chief

Justice to hold Criminal Courts of Oyer and Terminer in

the various judicial districts of the Province, at Newark,
York, Kingston, Cornwall, and Johnstown, once a year

down to the Court for the Home District, held at York on

the 14th of February, 18o1. Durirng this period he had as

grand jurors well known men, men prominent in their day,

and without naming all I might mention some whose

descendants still live in the province: At the Court of

New Johnstown, on the I9th of September, 1797, Ephraim

Jones and Edward Jessup; at ,Newark, the Court for the-
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Home District, on the 22nd january, 1798, Andrew Heron,
Mr. Crooks, George Law, Peter Ball, and Joseph Clement

The grand jurors of these days were prominent inhabi-

tants of the country and were summoned by the sheriff,
who generally took care to summon men of intelligence

having real estate in the country.

In Chief justice Elmsley's tim'e the practice of branding
.and pillorying had not yet gone out. 1 find that at the

ýý,by him at New johnstown, on the i ith ofCourt ýeld

SeptemY, 1798, a prisoner convicted of. perjury was

senten,ý1d to be pilloried three times and imprisoned six

mo s and at the Court held by him at York, on the

14t of November, 1798, one prisoner convicted was

sentenced to be " publicly whipped," and another to be

" burned in the hand.». Transportation was also a some-

time sentence in those days. The record of this Court

holden at York on the 26th of November, 1798, states in

the case of three prisoners brought up for sentence, " The

Attorney General moved that they may be permitted to

transport theinselves "-not to be transported, but to

transport theijiselves. This reminds one of Gratiano's

advice to the Jew Beg, that thou mayest have leave to

hanar thysèl£"

The Chief justice, while residing in York, took much

interest in the material progress of the place. He acquired

a large property above the McAulay property on Yonge

street. His inclination as well as his interest induced him

toi be one of the principal promoters of the opening of

Yoncre street. Dr. Scadding, in his " Toronto of Old,"

acquaints us with the fact that in 18oo the Chief justice

presided a t a public meeting to consider the best means

,of opening the road to Yonge street, and that he was a

subscriber to the fund raised for that purpose. Govern-

ment House, at the corner of King and Simcoe streets,
in Toronto, -u-as formerly the propèrty of Chief Justice

Elmslèy. It is a matter of history that when "the

Americans attacked York in 18 13 the magazine at the fort

exploded. The Government'House at that day was near
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the magazine. On the restoration of peace the Chief

justice)s privýte house, at the corner 'of King and Simcoe

streets, was purchased and converted into Government Jq 1

House. It has ever since, for the mos't part of the time,
4been occupied for the same purpose-the Governors

and Lieutenant-Governors there dispensing t1ie hospitality

suitable to their station. The Governor's residence has

more than once been added to and improved. There

scerns to be a disposition on the part of those who have

the control of the vice-regal mansion to' preserve in its

surroundings some of its antiquity.

Captain the Hon. John Elmsley, of Toronto, was son of

the Chief justice ; in his younger days he was a lieutenant

inthe royal navy, and never lost his love for the ivater.

At a time when skilful se-amen were required for the lake f

steamers plying betiveen Toronto and Kingston, and the

St. Laivrence, the captainship of the steamer So-t.,,ere'

ýwas committed to the salt water sailor, Captain Elmsley

indeed his title of captain %vas acquired from his' having

charaeof lake craft ;,he was a skilful and popular captain.

1 remember on one occasion being a passenger of his on a

voyage of his vessel going from Toronto to Kingston.

Before daylight of the morning we should have arrived at

Kingston,'the vessel (the So-yerezgn), in a dense fog, owing

to no fault of the mate in charae, ran u on Nine Mile

point, nine miles above Kingston. I had, on that occasion,
an opportunity of observing the care and skill of'Captain

Elmsley in the command of the steamer, extricating her

from her dangerous pcýsîtion after a delay of several hours.

Before this, in. 1839 or 1840, 1 had an opportunity of

k-nowing him in another capacity. At that time 1 ivas

pursuing my studies with his brother-in-law, the Hon.

George Sher-%vood, ýof Brockville, when one day there

appeared a stranger in the place. The good people of

Brockville ivondered who he might be. He ivas a man of

manly bearing and it is said much resembled his father, -Ko
the Chief Justice. It ,,%,as not criven to the people of

Brockville to know as much of him, on that occasion, as



was afforded to the writer. He had come there toý
augment his then dawningwealth by the accession to it
of soldiers' claims. There were in- the vicinity of Brock-
ville a number of militiamen who had, as a reward for their
services in the War of 1812, been granted scrip entitling

them to claim land from the Government. Captain
Elmsley foresaiv that the ownership of these claims might

be turned to good account, and so he was bent on acquir-
ing them. Soldiers, even though militiamen, and sailors

are never very provident, and claitns could be had at a large

discount of their real value. " Now's the day and now's
the hour," see approach-. the Elmsley power. He came,
he saw, he conque He procured assignmeni of many
claims. I accompaýnied,-ýhim on his expedition to witness
the transfer. Thesý-élaims were the foundation of h-is
wealth as a large lan,ýéti-proprietor. I have been told by

those who knew -the Chief justice that Captain John
Elmsley, in a largeý degree, resembled his father, the

Chief. If this be- so, from my acquaintance of Captain
Elmsley, acquire'&-ý,on the occas ions 1 refer to, 1 can

say that the Chief justice must have been a man of
goodly presence, great acquirements, and nobility of
character. Captain John Elmsley did not follow in the

footsteps of his father in the matter of faith and religion.

The Chief justice was a staunch Protestant and member
of the Church of England. He was one of the principal

founders of the building of St. ja-ess Church, sometimes
called the Cathedral. Indeed, ïn old times, during the
bishopric of the Right Reverend John Toronto, more

commonly known as Bishop Strachan, of Toronto, it was
always so called. In the year 1843, Captain John Elmsley

became a pervert or convert to the Ronian Catholic'Church,
though up to that period he had, like his father and mot-Éer,

been a staunch Protestant. The ostensible cause èfý, his
change of faith was the reading of the Roman CatÉolic
Bishop of Strasburg's obser* atioins on the sixth chapter où
St. John's gospel. Mr. Elmslèy satisfied -his own rnind
and published a pamphlet, which he circulated through
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the Province, giving the reason for his change of faith.

The Bishop, then Archdeacon Strachan, felt it his duty-

to remonstrate with his old parishioner, and adop-ed the

like means of refutincr the doctrine of transubstantiation',

which had become a matter of faith with Captain Elmsley.

The Archdeacon published at the Coui-icr office (owned

G Bull in Toronto in 1834, a pamphlet addressed

to the concrre(ration of St. james's Church, in which, in a

-verv able manner, he ati.,;%vered and endeavoured to remove

the doubts or confir'ed opinion: of Captain Elmsley in

regard to the question which had agitated him 1, by-

accident, pic-ed up this pamphlet one day in a book stall

of the cit è %,-. -I prize it as a relic of the past and remem-

brancer of the controver.ýy.

In order to 1show the spirit in which this controversy

was conducted, and the spirit that anirnated the good

Archdeacon,'l W'ill quote but one passage in his deliver-

ance. The Archdeacon wrote in 1833, thus

The members of the Roman and English Catholie Churches, both clergy

and laity. have a1waýs lived on the most friendly terms in Upper Canada,

and 1 trust will continue todo so. A regard for the tranquility of their

flocks and the varieiy and extent of their duties apýeared to dictate this

line of conduct to the clergy ; and their situation has bitherto afforded
them little leisure or convenience for polemical discussion. But new

coriverts, anxious to spread the strange'light that has burst upon them,
are not easily restrained within the limits of a prudent discretion, and

therefore «Mr. Elinsley thought it necessary, as it would appear, even

before hîs final conversi6n, to labour for the conversion of others, by
publishing an English translation of the Bishop of Strasburg's commentary

on the sixth chapter of St. John.

1 quote the passage merely to show that, with a differ--

ence"of opinion and independent thought, there may be

coupied that tolerance and charity which " vaunteth not

itself, is not puffed up." 1.,%ý-ould not have referred to this

inatter at all were it not that the secession of Captain

Elmsley -- froni the English Church at the time caused

much pain to the Archdeacon and no little scandal to the

Church and, going back to the, Chief justice, his i nau-

guration and declaration against transubstantiation, the

matter is one, in some degree, akin to the subject in hand.

7-L. J.
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Captain Elmsley, notwithstanding his secession from his

mother Church, continued in well-doing, in acts of charity

and benevolence. Many a poor citizen, some now living,
had reason to acknowledge assistance from his bounty,

and the Roman Catholic Church profited largely by his

benefactions.

I must pass on, as it were, changing the venue frorn the

Province of Upper Canada to that of Lower Canada.

The Chief justice had performed his duties so much to

the satisfaction'of his royal master, that, on the resignation

of Chief justice Osgoode, he was appointed to succeed him

in the Chief justiceship of Lower Canada, on the 13th of

October, 1802. 1 have before me a copy of the letter of

the Colonial Minister, Lord Hobart, to Lieutenant-General

Hunter, informing him, of the appointment, or proposed

appointment, of Mr. Elmsley to the Chief justiceship of

Lower'Canada. The letter is dated Downinor street 31st
of May, 1802, and reads as follows:

Siit : The office of Chief Justice of Lower Canada having become vacant

by the resignation of-Mr. Osgoode, in fixing on a person properly qualified
tlè Bucceed him, the character and merits of Mr. Elmsley, who has dis-

charged with so much credit to himself the duties of a similar alpoint-

ment within'your government, could not fail to point him -out to his

N.1ajesty as in every respect worthy of his choice.

In his new office of -Chief justice of Lower Canada,
Chief justice Elmsley was conspicuous for his fidelity and

zeal in the public service. in 1804 he was appointed to

the-speakership of the Legislative Council of that Province.

The systern then prevailing in the Province of Lower

Canada, under which the Chief justice was appointed

member of the Legislative Council by the Crown, and

was sornetimes, if not always a member of the Executive

Council, also appointed thereto by the Crown, was a

vicious one but then it is to be said that this was long

before the visit of Lord Durham to Canada, when

the true principles of responsible goverriment, as exist-

ing in England, did.not prevail in Canada. A Chief

justice who, to -hïs judicial duties, has superadded political
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ýduties, such as those of Legislative or Executive Coun- .......
cilor, is apt to have motives imputed to him which mar
his usefulness as an indepen-dent' judge. This was
-especially the case in Lower Canada, where a vast
majority of the people were French, and the officials of

Government English. Even soimpartial and excellent a
judge as the first Chief Justice Osgoode was not able to U'

ýescape the friction occasioned by such a state of affairs.
Sir Robert Shore Milnes was Lieutenant Governorof the
Province during the Chief justiceship of Osgoode, as well
as of Elmsley. Sir Robert Shore Milnes was a military
man, very much given to governing by military rulé. In
,18oi serious différences took place between him and
-Chief justice Osgoode. The Chief justice hàd prepared
charges against another Judge-judge DeBon*ne-which
the Chief ustice thought called for his dismissal. The

J 11,14
Governor took it upon himself to shield judge DeBonne.
There can be no doubt that the complaint of Chief justice

ýOsgoode, as to the performance of jqdge DeBonne's

Judicial duties, was well founded. In a despatch from
.Sir R. S. Milnès to the Du-e of Portland, on the 2oth of

March, i8oi, he sought to bring the Chief justice into
,disfavour with the home Government, and attempted to
,excuse DeBonne. In this despatch he wrote:

Since the representation I made to Mr. DeBonne, respecting his non-
attendance in the Courts, he has been constant in his duty, and at the

-opening of this Parliament he called upon me to offer his services, and to
say that he had no wish but to be considered b me in a favourable light,
and to give his support sa he uniforzn1y had done to the representative of
.his Majesty in the Province.

This despatch itself shows-, that the Governor knew
that judge DeBonne had been remiss in the performance

-of his duties, that he had made a representation to him on
the subject and had received and accepted his'apology.
The Chief justice Osgoode in this matter, as in all other
matters, was solicitous for the honour and dignity of the

Crown and its officers, especially its judicial officers. The
Chief justiçe came out of this affair with'honour, and on
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i. re-signation, was granted a pension of eight hundred

pounds sterling per year. I do not find that the path of

Chief Justice Elmsley was crossed b' the Governor though

the same Governor reigned during his occupancy of office.

There is nothing to show that Chief justice Elmsley was

held othenvise than in esteem in Lower Canada.

He had only filled the office there for a period of three

years or thereabout, when death cut short his earthly

career in the month of JulY, 1805, at Montreal. He was

a <Tentleman of great professional talents and application,

as well as the most amiable demeanor. Mr. Morgan

informs us that the Quebec Mercury said of him, in an

obituary notice of his death That he was eminently

distinryuished not less for his private virtues tlean his

public talents."



IV.

THE HONORABLE HENRY ALCOCK, CHIEF JUSTICE,

OF UPPER CANADA.

HAVE somewhere read that Charles Francis
Adams, who really had reason to be proud of
his ancestry, grew tired of being introduced
as a grandson of John Adams and the son of

John Quincy Adams. At one political meeting he said:
"The fact of my ancestry has been referred to several
times during the evening. I-am proud of my father and

grandfather, but I wish it distinctly understood that 1
appear before you as myself, and not as the son and

grandson of any man." Chief justice Alcock has to be
spoken of in almost- the same strain, for 1 have not been
able to gather much of his history before his appearance
in the official records of Canada. His father was an

Englishman, re-iding at Edgliston, in the county of Wàr-
Wick, and the future Chief justice was called to the Bar of
Lincoln"s Inn in Hilary Term, 1791.

Chief* Justice Alcock was one of those men so
fortunate aslo diversify his duties. H is first appointment
was on the General Commission- of the Peace for the

Province î4n 1796. On the 3oth of Novembery 1798, he
was appointed judge of the King's Bench for Upper

Canada, and on the igth of, january, 1799, judge of the
District Court of the Province. In the' autumn following
his appointaient he entered u 'on his judicial duties. He
presided at- the Court of Oyer and Terminer, held at
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Newark (Niagara) on the 15th and 16th of October, 1799.
He continued holding the principal criminal Court of the

Province down to the autumn of 1804. He had, in the

intervening period, on the 7th of October, 1802, been

promoted to the Chief Justiceship of the Province, and

thenceforward he continued in the duties of his high office

till July, 1805, when he was promoted to the Chief

Justiceship of Lowý'er Canada. The opinion entertained of

Judge Alcock at the Colonial Office appears from a letter

from Lord Hobart to Lieutenant-General Hunter, Governor

of the Province at the time, dated the 31st of May, 1802.

In that letter Lord Hobart thus expresses himself:

The professional abilities of Mr. Alcock, and. the high opinion you
appear to entertain of him, have induced His Majesty to promote that

gentleman to the situation of Chief Justice of Upper Canada, and to call
him to a seat in the Executive and Legislative Council, which will become
vacant by Mr. Elmsley's removal to those of the Lower Province.

During the time of his occupancy of the Bench in

Upper Canada, which was but a few years, he gave every

satisfaction in the performance of his duties, which con-

sisted principally in holding the Criminal Court in the

various districts of the Province. In January, 18co, he

presided at the Court of Oyer and Terminer for the Home

District, held at York, where he had waiting on him

twenty-four grand jurors, among whom were Thomas

Ridout, William Jarvis, and - Wilcock. I have only

to mention those names to show of what sterling stuff

were the jurors of those days. The Ridouts and

Jarvises were leading families in the early days of York.

The Jarvises were New England Loyalists. The Jarvis

who was Secretary of the Province, as well. as Stephen

Jarvis, who was in early times Registrar of this Province,
were officers in incorporated colonial regiments before the

independence of the United States.

In August, 1803, the Chief Justice held the Criminal

Court for the London District. In Chief Justice Alcock's

time the Court for the London District was held at Char-

lotteville. The record is " at the Town of Charlotteville,

54
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22 August, 1803-" ln September, 1803, he presided at the

Court holden for the Western District. At this Court

two prisoners were convicted of rnurder, and the sentence

of the Court was " both to be hung till dead, aftenvard to

be hung in chains." I do not know why the Court was so.

very particular as specially to order that after the vital

spark had fled the doomed men were to be hung in chains,
but such was the sentence. In 1803, or january, '1804,
the Chief justice (Alcock) presided at the Court for the

Home District, held at York, when a man and his wife

were found guilty of a nuisance-the sentence -on the wife

was ié six months common jail, and to sta* nd twice in the

pillory opposite the market ho-use two hours each time

during the imprisonment." The market-- -place was about

in the same locality as the present-St. Lawrence Market-

In a proclamation issued by---Govcrnor Hunter, on the 26th

of October-, 1803, the-rë was established in York a regular

market, to be--hëld once a week, and the boundaries of the

inarket-plâce were defined. The town seems also to have

enjoyed the luxury of a public pump and other great

advantages. It was at or near this public pump in the

market-place that the public whipping, as well as the

pillorying, was enacted. Dr.- S.cadding, in "Toronto of

Old 'l' in his topographical sketch of the town and the

public pump, says:

And here we once witnessed the horrid exhibition of publie whipping,

in the case of two culprits whose offence is forgotten. A discharged

regimental drummer, a native Africau, -administered the lash. The

sheriff stood by, keeping count of the stripes.- The senior of the two

unfortunates bore his punishment with stoicism, encouragilig the negro to,

strike with more force. The other, a yonng man, endeavoured for a little

while to imitate his companion in this respect, but soon was obliged to.

evincé by fearful cries the torture endured.

What stories might not that pump at the mârket-place

be able to tell if it had tongue to speak. At a very early

period in the days of King Charles and Archbishop Laud

there is said to have been a. pump in Salem, Massachusetts,
whi'h for purity of water, if not for purity of language,

was unsurpassed. It has been celebrated in the " Rill of
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the Pump." The writer of the Rill has indulged in much

pleasantry on his theme. It is not to bc doubted that at

a later age in Toronto the town pump and its surroundings

were not far behind the pump of Salem in contributing to,

the delectation of incipient York.

The reader must not suppose that whipping was a

punishment peculiar to Canada, or that it had not age and

some Puritanism to commend it to public favour. Has

not that most delightfül painter of New England customs,
Nathaniel Hawthorne, in his tale, Endicott and the Red

Cross written it down for our learning, that in old Salem

there was in close vicinity to the meeting-house " that

important engine of Puritanic authority, the whipping

post, with the soil well trodden around it by the feet of

evil doers who there had, been disciplined :-'. at one corner

of the meetiner-house was the pillory, and ait the other the

stocks and that a criminal who had boisterously quaffed

-a health to the King, was confined by the legs in the

stocks

These evil doers, referred to by him, were sentenced to

undercso their various modes of punishment for the space

of one hour ait noonday. The New England malefactors

of these days had often to submit to bear a more scandal-

ous and life-long punishment.

Hawthorne tells us that amonor the crowd he was

describing were several whose cars had been cropped,
like those of puppy dogs others whose checks had been

branded with the initials of misdemeanors ; one with the

nostrils slit and seared, and another with a halter about

his neck, which he was forbidden ever to take off, or to,

conceal beneath hiscrarments."

The last sentence passed by the Chief justice.in Upper
so far as 1 can ascertain from the records. was.

Canada, ,,,on

the 5th of October, at Cornwall Court holden for

the Eastern, District. Banishing was not out of vogue-at

-that timé. A prisoner named La France was convicted

lof stealing and senten ced to bc " banished from the

Province for the term -ôf-his natural life and that he take
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his departure from the Province in two days from, this

tirne." Inasmuch as most prisoners who were banished

frorn the Province were at that period almost of necessity

compelled to take refuge in the United States, it seems

hardly fair to have imposed upon the new - Republic

c tizens of this classdumping them, as it were, over the

border.

Chief justice Alcock, li-e other Chief justices of the

latter period of the last century and the beginning of

this was a member of the LecTislative Countil of Upper

Canada to which he was summoned in iSo3, and, indeed,
at the same time was made Speaker of that aristocratic

body. After his removal to Loiver Canada he was made

a Legislative Councillor there also, and in 1-807 was

appointed Speaker of the Council. He was also a member

of the Executive Council. 1 do not find anything in the

history of the times to 'ustify me in saying, that he was a FPI

success in his political capacity, although'much esteemed

in his 'udicial. I hazard the opinion that a good deal of

jealousy was at the bottom of his unpopularity as a

councillor. In his day the wheels of government did nDt

run smoothly in the Lower Province. The Legislature of
il- .71,4_1Y'ý

the Province nas filled W'ith place-men, and the executive

was often arbitrary and offensive. Mr. H. W. Ryland, in

1807, had for fourteen years been clerk of the Executive

Council. The Governor of the Province, so far as England

was concerned, was generally confided to a military officer.

There were frequent changes of officers and as fýequent
,changes of executive crovernment. Mr. Ryland was there -- W ký

all the time-in fact and in truth he il-as sub rosa, more

ruler than was the Governor. He had the ear of all the

Governors during the whole time of his incumbency of

office.' He was afflicted largely with Franco-phobia-

indeed, if he had his way he would have had nothing but

military government in Lower Canada. He, however,
was but 'one of a class, and there can be no doubt voiced

the vieive of the majority oÈ the English in the Province,
and that-view was the extirpation of the French.

8-L. J.
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In 1807 a chancre of officers was likely to take place,

and Mr. R land was likely to bc suspended in his office,

He conceived the idea, rightly or wrongly I cannot say,

that Chief justice Alcock was desirous of getting his

intended father-in-law appointed to the place. M r.

Ryland, not always very choice in his language, in writing

to the Lord Bishop of Quebec, designated the Chief

justice as a contemptible anz*ma4 in another place he called

him a curious beast These however, were but figures of

speech, and the Secretary was much commended by his

friends for his fran-ness and John Bullism.

Even at the expense of prolixity, I must -ive the com-

munication of Mr. Ryland. to the Lord Bishop, necessary

as it seems to me, in order toi understand the rall"Son d

eti-c of the undoubted historical fact, that a worthy and

popular judge, in his judicial status, was yet disliked in

his political status. Mr., Ryland's letter to the Lord

Bishop of Quebec is dated, Quebec, 17th October, 1807.
It professes to give an account of Sir. James Crairs's

arrival in Canada, and is as follows

My DEAR LoRD-I had the happiness to receiveyourLordahip'sietter,

by the Honourable and Reverend Mr. Stewart, who appears toi me to

merit every eulogium. your Lordship can bestow on him. 1 admire his

zeal, I venerate his principles, and from, my soul I wish him all possible

success in the highly laudable mission he has undertaken. The president

is on every account most heartily disposed to promote the object in view,

and your Lordship may be assured that no endeavour of mine will be

wanting to the same end; but you well know, long before this time, the

great change that is abont to take place here, and which probably will

remove me from the only situation that can enable me toi contribute to,

the accomplisment of vour Lordship's wishes in any matters of a publie

nature.

The ministry has at length taken a most decisive step with respect toi

this country, and ait the same time the wisest that could be adopted for

its preservation and happiness, and I hope and trust that henceforth tbe

civil government of this Provinée will never be separatied from the

military command. I can only say that durýng the lut twelve months I

have had a more difficat and arduoue duty to perform than han at any

time been imposed upon me during the fourteen years preceding, and I

should be very glad if your lôrdship could obtain an opportunity of'

ascertaining this matter by an inspection of the correspondene from home

since the month of January laet. I fLatter myself the Secretary of State
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will have received a seriea of dispatches which, if read with attention,
will not ouly give him a general and useful knowledge of the state of

things here, but al8o a particular insight of certain leading characters,
whoee utmost endeavours have been to defame and injure the president

(Mr. Dunn) with a view to their owil private intereste. I particularly

allude to, that contemptible animal the C. J. (Chief Justice Alcock), to his

worthy friend and coadjutor (of whose treacherous, plausible,

and selfish character I have never had but one opinion), and to that
smooth-faced swindler whom the tientenant-Governor hm taken so

affectionately by the band as the man who of all others comes the nearest,

in point of knowledge, to the great Toin of Boston. To these worthies 1
must beg leave to add a pudding-headed. commanding officer, who, if the

president had. given in to all his chamelian projects, would bave intro-
qluced utter confusion into the whole system, civil and military. The
reinforcements tao prudently sent from Halifax are arrived. We look

only with anxiety for the G-overnor-General and Commander-in-Chief,
whose established fame mures us' that a better choice could not; have

been, made.

This communication was not transmitted to the Lord

Bishop till after the 24th 'of October, whe-n Sir James

CraicT was sivorn irl as Governor, and on the 22nd of

October Mr. Ryland added to his previous communication

the followincy:

The day after 1 wrote what goes before, I wu awakened very early -in
the morning by a messenger from '-Jr. Dunn, informing me that he had
received an express from Sir James Craig, and that the General was just
at band. I dressed myself immediately and got on board the frigate with
Mr. D.'s answer to the Ckeneral"s dfflpatch. before the ship cast anchor, and
before any other of the publie funetionaries knew she was at band. 1

found the General, as he had stated, extremely ill, in bed ; but he
received me with greàt politeness, and, after enquiring concerning my

appointment as Secretary, he begged I would do him the favour to remain
in the same situation with him. 1 never in my life wu so plemed with

any 'person at first sight; and, although I saw hini under every dis-
advantage, he struck me m a mo8t; amiable, intelligent, decided character.
He landed about oae o'clock, after whieh 1 saw him only for a minute,
for he was so unwell be earnestly desired to he left alone. Yet tha-t

eurious beast, the C. J. (C. J. Alcock), after intruding himiself with
unparalleled assurance upon the General before he landed, foreed himself
upon him again at the chateau, when everybody but the President had

withdrawn, and moet impudently sat the latter out. There is little doubt
that he ventured on this proceeding for the purpose of recommending m.

Becretaries hie intended father-in-law and a young man narned Brazenson,_
or some such name, whom he had brought ont with him from England,
'but hie scheme entirely failed and hie folly will fall on hie own pate.
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1 am tempted here to say Hinc ilix laclryiýzS." It

plainly appearýthat office, or retention of office, was the

cause of the whole difficulty. In still another addition to

the communication of the 17th and 22nd of October, Mr.

yland "after referring to the circumstance of the swearing

in of the Governor the day before, and thý sickness,
which was so serious that his life was almost despaired of)

breaks out into this rhapsody

Oh ! if 1 could but flatter myself he would regain his healthl, I shou-ld
become a new man, différent, entirely (lifférent, froin what 1 have been

diiring the last eight years; I should look forward with -infinite delight
to the moment of my reunion with my wife and children. I should
almost forget that 1 am surrounded by scoundrels, and for the love of this

one just anfl honourable man 1 would bary il-1 oblivion the mean jealousie8
of a contemptible self-sufficiency and the false professions of smiling
deceit. But should- it please Almighiy God to remove from, us this

inçomparable man, and should there be a chance that the civil govern-
ment of this Province is again to be disunited from the military command,
1 do hope your lordship will favour me with your utmost interest toward
enabling me tp inake the exchange.which Mrs. R. will teU you I have in
con templation.,.G

I think the reader, after readincr Mr. Ryland's communi-
cations, will sa* that he understood En a

y ,disli" s she is spoke,
It will further occur to him that the writer of the com-

munication was no sniall power in the Province, both in.
church and state. Much m'ore micht be cyathered from

the historical part to show that Mr. Ryland, however

excellent a man he may have been, washardly the one to

form a dispassionate judgment of the Chief justice, who

was much estee m*ed not only for his learnincs but- excel-

lent qualities.

Sir James Craicy and Mr. Ryland were very much of

one mind as to the i-node-proper to bè pursued in deali ng

with the French in Lower Canada, and that was to treat

them as a conquered people in every respect. It will be

obser-ved that Mr. Ryland, in his last communication to

the Bishop of Quebec, referred to the Governor as " that

incomparable man." , The Frénch have stigmatized his

administration as the " reign of terror." Yet,-with all this,
on the return 0f the Governor- to England, in 18 11, without
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lcave in conscquence of ill heaith, brç-)k-eti dowii In C()11- k
stitution and ,;plrlt.,;, he was informed by- Lord Liý-erpo()l

that the Prince Regent warmly approved of hi.-,, concluct

a,ý Go%-crnor of C.--inada."

There, can bc no doubt that fic carried (->inhe

ment with much firmness, rather too much so to bc plea.slll(,»

ti) the French. In a con,ý-qnation he had with Mr. Plcssî.-ý,

h e cl

It is a certain fact that up to the present time the coiiiitry has been

,fOverlletl in a spirit foreigii to that of the British cou8titution. We înay

let things pass here m-hièh would not be periiiittel in part of

the British dominions. The Horne Government jusýtifie(1 in calling

me to accoutit yet fer several concessions which were mwle contrary to

its iiistructions. So long as the Province m-as not a dependency of rnizch

ginall reg.-tril was pai(l to such irregularities -, but since it

has become an important colony, in respect of its populatimi, its material

products, and its traile, now augmented to an e\tent un(lreamed of lit

former bines, so great an extension in all respects having been ýpveii to

the colony, it is time that its governiiient were orgaiiized on the sanie

plati as the ather 1 ri portions of the È itannic empîre. Its greatest glory is
that roy.il prerogative rules everywhere in it.

1 would not ha,.-e the reader suppose that the Goý,-crnor'.s
-11lu-ion to roy 1 X.-C %Val prcrogatî as directed to anythincr ci-;eýD 1 1110
than the matter in hand-that was the matter of appoint-

ment of the cler(-sv in Ouebec, the Roman Catholic clcr'(T--ý-

bv the Bishop instead of the Crown. Sir James Craig
ilke NIr. Rvland, was strongly of the opinion that the act

of appointment by the Bishop instead of by- the Crown

was a direct infrincement of the royal prerocratl%-c-there

is not probably a single Englishi-nan in the Provirme of

Quebec who does not thin- the same!

Durin(r the period of the occupancy of the Bench by

Chief jUstice Alcock in Lower Canada, events of cyrcat

importance were transpining in that Province. In i8o5
N,

the British Government had made known to the Roman

Catholic Bishop an intention to reclaim, at7 the Papal

court, the jDr1vilegýe accorded to the Kings of France by
the concordats, ofnominating to the parothial char; in

the colony, The Bishop resisted this proposal per-

emptorily, as 'it would have subordinated the Canadian
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Church to an Anerlican establishment. A change of

government taking place in England, the British Gover"n-

ment did not pursue the matter, and so, to this day, the

Church rei(-fns in the Pr-àvînce of Quebec. The Chief

Justice, notwithstanding the many dîfficulties he had in his

political, capacity, bore up acyainst them, and succumbed

to the harid of death on the 22nd of February, -i 8o8.

That he was much esteemed as a judge will appear from

the obituary notice of hiým, published at hls death by the

Quebec Mercury. The Mercury said:

in the exercise of his publie duties he evince(l -the advantages which

attend the forming of, a legal scholar at the English Bar, and in all the

various offices which he filled he acquitted himself an able Judge, dis-
tinguishe(4y the most emiiiýnt rectitude and unwearied assiduity. His

memory was retentive, his judgment clear and penetrating, and so pro-
found was his knowiedge of English law that the energies of his mind

cast a luminous ray over the dark and abstruse code of Provincial

jurisaietion. Ris knguage wa-s'elassical and perspicious, nor eau those

who have heard his judginents remem-ber them without a mixture at once-
of pleasui-e and regret. In the habitudes of his life his manners were

those which are comnionly said to be peculiar to, a "'plain Englishman, "
affable, conciliating, unaffected. In a woril, his publicand private virtues

will long live in the hearts of both11ýe old and new subjects of this Pro-

-vince, and his death will be felt witli aýgeneral and unfeigned sorrow.

-1 t ,_àýeý
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THE HONORABLE THOMAS SCOTT, CHIEF JUSTICE OF

UPPER CANADA.-----.

HE Hon. Thomas Scott-, was of Scotch pa-
rentage. His father,'Tl-iom;ls Scott, %vas a

minister of the Church of Scotland. The
Hon. Thomas was born "in the year 1746.

i Il t was the intehtion of his father that he shoulcf also be a
minister of the os 'el he was, in fact, on probation àý a9 p
minister; but became tutor in- the family of Sir Warter

Riddell whose name is famous in the law Courts in
Edinburcsh. It was throuah thÀe advice and influence of

Sir Walter Riddell that he was induced to leave Scotland
for London, where he studied foîthe law at Lincoln's Inn,
and was called to the Bàr in Hilary Term, 1793.

In the year 1788, wh 'en yet in hi' pupilage, he received

employment under the Crown in -the Province of Quebec.
At this timb the'Crown, represented in the Province by
Lord Dorchester, had determined to convey to Jeffrey 1K
Lord Amhersý aýparce1 or' arcels of the confiscated jesuit
estates in the Province. Accordingly Lord Dorchester
on the 2ndday of janu'ary of that year, with a view of

being informed as to the nature and quality of the estates,
issued a'commission to Reuben Chandler, Thomas Scott

(the future Chief justice), John Coffin, Gabriel Elzeard

Taschereau, jean Antoine Panet, George Lawes, James
McGill, and Messrs. De St. Ours and Rouville, command-

ing them, or anj-ý three of them, to niake investigation into
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what lands and estates were field, possessed, and claimed

by the ordQr of jesuits within the Province, and the

manner and ways by which they were, and what portions

or parts thereof had been by thern aliened. and exchanged,
and what portions or parts thereof were then vested in the

C rown, and which micTht bc lecrallv cTiven and crranted.

ýîhe commi,ýsioner's were further' instructed that the'Crown,
bei'nry desirous to bc apprised of the nature and quality

of the said lands, "and the title b,,ý- whiéh thev were

possessed, their value, the nature of the terms by which

they were holýen, and what claims werc made by their

heirs of the" donors of such parts of the 'lands as were

'Tiven to the religious Order of Jesuits by pVi,,,-ate pensons,

thesc several matters were not only to bc inquired into,
but reported on by the commissioners.

The bare fact càf Chief justice Scott, then a private

citizen., plain Mr. Scott, beino, named on this important

commission, showed that he possessed the confidence of

the Government of the Province. The fi'cst appointment

Mr. Scott reccived in Upper Canada was-that of Attor-
-as promoted

ney-Gencral,-in i8oi. He m to the Chief

justiceship of the Province 111 1804. The records show

tliat he first presided at the Court of Oyer and Terminer

for the Home District, held at York, commencinci- the

ist'of April, 1807.
Followina upon this, in the suimmer and autumn of that

year, he presided at the Court of Oyer and Terminer and

General Gaol Delivery in the Newcastle, Midlaid, Johns-

town, Eastern, Western, London, and Niagara Districts.

On the 2 1 St October, i8o-, he acyain presided at the

Crin)inal Court for the Home District, at ýý,-hich Court a

prisoner, convicted of stealing five shillings was d

to, banishment' for seveiq vears. At this day such a

sentence for such a trifling offence would bc considered

disproportionate to the crime. It may have been, how-

lever, at the period of this sentence, that in the mind of

the Court it would be of benefit to the Province to,

deprive the prisoner of British air for several years, after-

which he might return purifiéd. and neformed.
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In 18o8 the Chief ustice, presided at the Criminal
Courts held at York, Sandwich, and Niagara. During the

following years, down to the 3oth March, 1812, he held the
Spring and Autumn Courts at York for the Home District.

1 must cry a halt here. The Temple of Janus is now
about to open wide its doors and Bellona reigns suprême.
The Autumn Court, it is true, was held, but amid the din
of war. Before the Autumn Assize was held in the month î.

of june, 1812, the young Republic of the United States
had declared war against Great Britain. To mo'st minds
thiÉ would seein a rash undertaking.%- Not so, however,
thought Mr. Madison, the, American -President, or thé
Conoress of the United States. Had not England been
at war with France, and with all her main and might,

striving to curb the despotic sway of the great general of
the age, Napùleon Bonaparte, there might -not have been
a war with Arnerica. At the present day it' seems almost
beyond belief that two nations of the same blood and the
same lineage could, except for the cyravest reasons, go to

war.
It will be but right to place before the kaders the

causes which influen"eed the United States to take so'
important a step. The alleged cause was *the Orders in

Council, passed by the British Govefnment, which
prohibited all neutral nations (which would include the

Republic) from commercial intercourse with France. It is
true America suggested another reason for her hostile

attitude tô Great Britain, and that was the impressment
of seamen on American vessels by the British cruisers.

When it is-admitted that up to March, 1811, Great
Britain had impressed from, the crews of American vessels,

peaceably navigating the high seas, not less than -six
thousand mariners who claimed to be citizens of the e 7

United States, and who were denied, as asserted, oppor-
tunity to verify their claims,; when it is èonsidered further
that in the exercise of the powers given by the Orders in 7 77

C-uncil, a thousand American vessels with their cargoes
had been seized and confiscated, there would seern some

9-L. J.
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measure of excuse, if not justification, for the Americans
in the extreme act in declarin war. Nevertheless there

ought not to have been any %N,ar. The Orders in Council
were but an answer to France for ber Berlin decrees

which were no more or less than a commercial ostracisin
of England. Under these decrees France excluded from
her shores the merchandise of England, ber colonies aind

dependencies. Every article of British produce was
searched for, seized, and committed to the flai es, while the
most cruel punishments were inflicted oil the subjects of

France who dared to violatcbthese arbitrary laws.
The palpablè effect of these decrees was to exclude

English commerce, while American commeçrce couldn
flourisli with renewed strength. If America could furnish
France with suppýlies in American ships, and' ships being
free -from capture, it is manifest thaîtFrance could have
prolonged her war with E figland, and for that matter with
the world, for an interminable period and to an intolerable
extent. How, then, could England, by hér decrees, suffger
France thus to rule the commercial world ? It was certa1nlý
in the power of the United States to profit by the decrees
and build up their commerce at the eKpense of England,
but the question is or ought to be, was it right for a young
Republic thus to fortify the cause - of the, (Treatest despot

of the time, the tyrant and despoiler of the peace of
Europe ? As to the impressment of seamen, the matter
being looked into, would have disclosed that the seamen

impressed were in the majority of cases ýBritish seamen
wbo had deserted their ships and taken refuge under the

American flag. If England were to allow this, the
supremacy of the seas, which she' had acquired, would

have been lost, her navy annihilated, and ships colonies,
and commerce a thing of the past dream that had
vanished forever. But why enlarg, on this ? The

American Congress declared war on the i8th of Jgne,
1812., and they, the Orders in Council, were rescinded on

the 23rd of June, 1812. So tbat before war was well set
going the principal cause of thi.,;-war was removed. In
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American documents, acknowledging repeal of the order,

it is stated :

If the Orders in Conneil hàd taken place sufficiently early to, have been

-communicated to the United States Government, before they had actually

declared war, the repeal of these decrees against neutral commerce would
have arrested the resort to arms ; and that one cause of the war being
removed, the other essential causes-the practice of impressment-would

have been the subject of renewed negotiation. But the declarration of
waýr having given the practice of impressment as oue of the principle

causes, peace could only be the result of au express abandonment of that
practice.

1 'think we may say that if the electric telegraph had

been in existence on the 23rd of June, 1812, it is at lea»st

.doubtfül if there wc>uld have been a war between Great

Britain and the United States. My refèreiice to the war,

its origoin and cause, has been suggested by the fact that

the crrim visage of the démo-n was appearincy on thé

stacre the-judicial dutieý-' of- the Chief justice were inter-

rupted-the peaceful quiet of the Province was disturbed

by the cries of %vouflded men and the cannon's rôar. In

connection with the war and its outcomings, the Chief

Justice was an impartial observer of current events. He

was a witness- of the aýtý of the Américans in the capture
.of York- in 1813. With a sense of justice which it is 'ell

to remember,, in a letter ' of the 3oth of April, 18I3,-he

writes -. " The hurnane attention which General Dearborn

had paid to the present situation of its inhabitants by

pursuing a line of conduct so conducive to the protection
.of a number of individuals ànd so honourable to himself

Chief justice Scotts residence was in York-; the house

was at the corner of Yonge and Front streets, in which

Judge Shenvood lived while a resident in York.. The

house had attached to it, on the east side, garden, orchard,
and pleasure cyround, which extended all the way to, Scott
street, running from Wellington to Front street, and which
is narned after the Chief justice.

He took great intèrest in the Loyal. and Patriotic

.Society of Upper Canada, organized at Yor'k in, 18 12, and
~%vas its. first chairman and president. The objects of the
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society were "to, afford relief and aid to disabled militiamet->

and their families ; to reward merit, excite emulation, and

commernoraie glorious exploits by bestowing medals and

otherhonourary marks of public approbation and distinc-

tion for extraoÉdinary instances of personal courage and

fidelity in defence of the Province." The society had only

been fornied a few days before the subscription of York to.

the fund had arnounted to the respectable surn of cight.

hundred and seventy-five pounds (thirty-five hundredý

dollars), to be paid annually during the war with -the

United States. Medals were also struck in London, by,

order of the Loyal and Patriotic SOGiety. These medals,
however, never reached the intended recipients from the

fact that there were so many cai-kýidates for the coveted

honour that the difficulty of deciding who was to receive.

them was found to be too or'reat. The medals-were finally

broken up and the bullion, augmented with what

reniained of the funds of the society, devoted to benevo-

lent objects. -A considerable donation from the funds was

made to the York General Hospital, an in'stitution well

deserving of the favour sho%ý,,ii to it, and the foundation of

the present Toronto Hospital, which enjoys more than a

provincial reputation. As a reminder of th-cý old time of

the war, and the loyality which inspired the Canadiam; of

that day, it will not be out of place to cxive a short descrip-

tion of this medal. It was two and one-half inches in

diameter. On the obverse, within a wreath of aurel were

the words '& For Merit "-on this side was aso t e legerrd..

Presented by a grateful Countr:ý "-on the reverse was

the following device : A strait between two lakes, on the

north side à beaver (emblem. of peac'eful ï-ndustry), the

ancient cocynizance of Canada ; in the background the

British lion slumbering ; on the south side of the strait the-

American eagle planing in the air, as if checked frorn

seizin(T the beaver by the presence of the lion legend on

this side " Upper Canada preserved.

Notwithstanding the 16yalty of the mass of the people-

of the Province of Upper Canada during the war of iti2,.
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ýthere were some whose Arnerican sympathies carried thern
so far as to subject them to the suspicion if not to the

actual commission of high treason. Consequently the

Leg-yislature, on the 14th of March, 1814, passed an " Act

for the mdre impartial and effectual trial and punishment

of high treason and treasonable practices in the Province."

On the v th of April of the same year, Gordon Drum mond,
Esquire, then president of th-- Province, by and in the

name of the King, issued a commission to Chief Justice

.Scott (and others), the Honourable William Dumm'er

Powell, the Honourable William Campbell, justice of the

Court of King's Bench, John Small, Esquire, Richard

Hatt, Thomes Dickson, ahd- Samuel Hatti Esquires,
justices of the Peace, fo enquire, by the'oath of good and

lawful me".i. at the Court of Oyer and Terminer of the

several districts of the Frovince, into the matter of high

treason or treasonable pràctices committed in either of

the Districts of London, Home, or Niagara. The com-

missioners were not only to enquire but' to hear and

determine the, matters brought before them. It is not

always the man who shouts most loyalty that is the most

loyal. It is not to be questioned, however, -%that in the

war o 1 f IS 12 the great body of the Canadians were of'

refined gold. The United Empire" Loyalists had in the

American Revolution been subjected to the refining

influence of àwhite-heated crucible, and came out as the

purest of metal, battling for their country in her hour of

severe trial. . « 1

Between the time of the treaty of peace, however, and

the war of 18 12, a great many Americans, tempted by the

richness of the soil of Canada, were willing,> for a time at

least,' to forsake the'Stars and Stripes for the lànd pro-

tected by the Union jack. These strangers -were not, in

taking up citizenship in Canada, actuated by lôve of the

institutions of Canada, but a desire of gain. Dr. Caniff,
in his history of the times, describin'g the ïnen of this

class, says of them They would talk loyalty with the

Loyalists, shrug their shoulders with the doubtfül, and

é, lî

CHIEF JUSTICE SCOTT.
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with the well-known Yanýee would curse the Kincy.

There were others who came to Canada to speculate, anci

at the same time preach Republican principle-men, in

fact, ivlio had no hesitation iri endeavourincy to seduce

Canadians- from their alleýuiance. In some parts of the

Prç)vince they were but too successful', especially in the
west. , At Waterford, in the cou nty àf Norfolk, en rà llrnent

for service was impeded byÎhese tactics of the men frôm
over the border.

That true Christian soldier, Lieutenant; afterward the
Rev. George Ryerson, has reýated that the of

that region, with loud cries and arms around thoir hus-
bands' and lovers' necks, implored them not to goý
to the war. The result was, that many ýwere prevailed
upon, and refused to take up àrms. Some of these men
were arrested and taken*in a schooner to. Niagara. The

Ryersons were United Empire Loyalists, always to the
front on Britain's side.

As I am now writincy of the disaffected element, and toý
show that there was good reason for the commissions

issued to Chief justice Scott'and others to try'traitors, I
will again quote Dr. Can-iff He says:

We must not omit to mention the.name of William Ryerson'(brother of'

Egqrton Ryerson, the Superintendent of Education), Who, although young
at the time of the war, and not enrolled, was a participator in the strife.

It w4s known that a party of C'nadian traitors were collected at thý
house of one Dunham, at Port Dover. One of tlie Bostwicks, without

any authority, Cietermined, with a number -of volunteers, to ferret the m

out. %Villiam Ryerson was one of the volunteers. They succeeded, after
a sharp encounter, iry which. some were killed, in taking a number of them

prisoners. There were some forty of them, and they were planning the
destruction of the houses of certain leading men in the' neighbourhood.

Nine of them were subsequently hanged at Burlington (Hamilton).

I think 1 may now ta-e leav' 0f ihis subject and the.
loyal Methodist, the Rev. George Ryerson, who not only
fought but bled for his country in the War of 18 12, wounded

at Fort Erie, the mark of which he carried about bim all
of his most useful lifé.-
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In writing the life of Chief justice Powell, 1 made refer-,

ence to the conspicuous part taken by Bishop Strachan,

at 'i'or-, in the ficryotiations with the Americýn commander

for the capitulation of the town in 1813. Chief justice

Scott was one of Dr. Strachan's promingýnt parishioners,

and a pew-holder in St. james's Church. The Bishop, e,,,-er

mindful of the good to be done for his people in life, and.

t -er forgetful of them after death.ý the case of tÈe

Chief justice, after his death, visited William- Scott, a

brother-of his, in Scotland, in 1825. -In a letter, bearincr

date the gth of October, 1826, the Bishop, writing to a

in Scotland, says

1 left St.Andrews'on Tuesday, the 10th. On Wednesday, at Dunitee,

-eut with Mr. Kerr, a writer, to Meigle to see William Scott, brother

of our late Chief Justice, whose mind is enfeebled. 1 carried with me his

father's and brother's watches, some rings, and other littie matters.

1 n another passage of -the letter he says

Mr. Kerr, of Dundee, who is our man of business, and of good repute,

has the general charge and attends to the payment of expenses. We have

left plenty of money in his hands, and all the instruction I gave him as to,

its application was simply this, to treat William Scott as he would treat

his own brother in the sa' e situation.

1 would like to be able to, say that there was a'piortrait

of Chief Justice Scott in Osgoode Hall. Such, however,

is not the case. The only portraiture I can present of him

is such as I gather frcim the recollections of those who

-new or have seen him. Hè is represented -as baving

been in appea'rance notunlike the eminent Amýrica'n jurist,

Chancellor Kent. He was a man of cultured mind, of

retirincr disposition- and thou htfül expression of counten-

ance.

He died at Toronto on the 28th Of JulY, 1824, at

the acre of seventy-eight years, and his remains were

committed to the tomb in that town, where they now resi,,

in St James's cemetéry.. Loving friends have placed a

tombstone at the head of his grave, with an inscription

%%,hich riot only marks his agre, but, I belleve, truly repre-
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sents the man and Chief Justice as he was. The inscription
reads as follows

Sacred to the Memory
of ,

THmAs ScoTT,

Late Chief Justice of this Province, who departed this life July 28, 1824e
at the advanced age of seventy-eight years. This amiable man will be
long remembered for the sweetness of bis disposition and suavity of

manners as a companion, hie uprightness as a Judge, hie arniable and
,endearing qualities as a friend, and hie charity and truth as a ùhristian.
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THE HONORABLE Ti-ioN.IAS COCHRANE, JUDGE OF

'KING's BENCH, UPPER CANADA.

HE Honorable Thomas Cochrane was a

member of the English Bar, receiving his
call at Lincoln's Inn. His father was the

Hon. Thorh'as Cochrane, Speaker of the
Nova Scotia Assembly in 1784, and, f7ý8, a member of
the Council of that Province. The Cochranes were a

distinguished family. William, a brother of the udge,
was a general in the army, and another brother, Sir James

Cochrane, Chief, justice oý Gibraltar. One of his sisters
married Commodore, afterward Sir Rupert George, and

another, Dr. John Inglis, the second -Bishop of Nova
Scotia. Before judge Cochrane's appointment to the

Bench of Upper Ca-inada he was Chief justice of the
Supreme Court of Priný:e Edward.,Island, to which office

he was appointed on the 24th of October, 18oi. 'The
patent of hi* -appointment as judge of thc King's Bench
of Uppér Canada is dated the 25th of june, I8c3, and
Judge of Oyer and Terminer and General Gaol Délivery

ýon the 2oth of july, 1803. He was not more than thirty
years of age when appointed to the Behch of Upper
Canada- Lord Hobart in writing to Lieutenant-General
Hunter, making him acquainted with Judge Cochrane's
appointment, expressed himself as satisfied with his
ability for the post. Lord Hobart's letter is dated the
3 Ist Of May, 1802, and in it he says «4 Mr. Cochrane, at

IO-L J.
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present Chief justice of the Island of Prince Edward will
proceed to your Government aspuisne judge in the room

of Mr. Alcock. These arrangements will, 1 trust, en-sure
a continuance of tbat regularity and ability with which the
business of the Courts in the tvo Provinces have so loncrk:
been conducted."

judge Cochrane is stý-led judge of tITe Kincr's Bench
Upper Canada, and not judge.of Upper Canada.. as a few

years before his appointment the Provincial 1-egi-slature had
p îissed an Act constituting a Court of Record, to be styled

His Majesty's , Court of Kinry's Bench -for Upper
Canada." This Act was passed in the thirty-fourth ycar
of the reicyn of George III., on the gth of july, 1794. The

first Parliament ofthe Province declared thatthis Court
should possess ail such powers and authority as by the

laws of _England mere incident to a Superior Court of
civil and criminai jurisdiction, and should have and
exercise àll the îights, incidents, and privileges as fully to

ail intents-and purposes as the same were at the time the
Act took effect used eýçercised and enjoyed by any of

His Majesty's Superior Courts of lav at 'Westminster, in
Enoland.

J
Judge Cochr.ý,fte -was only judge in the Province for

little ôver a year when his career was cut short by an

accident, which I wili describe further on. I cannot find

frorn the recotds that he presided at more than one Court

in the 'Province previous to his sudden taking off, and tliat

was at the Court of Assize and nisiprius for the New-

castle District, held the 26th of September, 1803. There

is, indeed, no official record of his having presided at any

Court, but Mr. Alexander McDonell senior clerk in the-,
Crown office, has in his possession, and *which he ha5r,-

shown me, the 'docket of causes képt by his uncle

ýngus McDonell, in which is an entry of bis that he w'as

engag7ed in a cause at the Newcastle Court, -of which 1
have spoken, an& that Judge -C'chrane presided at that

Court. The fact that there is no official.account of his

judicial acts may be accounted for by th probability that
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his own note book perished with the judgc whèn he was

drowned in the waters of ý Lake, Ontan'o. It" is not often

that a whole Court, judc -,re, coutisellor,- crown oficer, high

sheriff, and prisoner to bc tried are all drowned at one and

the sarne time. 'This, howe,ýýcr, was an event that

occurred in Upper Canada in' 1804. It happened thaï in

the month of October of tkat vear thé administiation of

criminal justice required that investirfation be made into

the circumstances -éonnected m-ith the death and alleged

murder of one Thorip, a whitc riaiý, said to have been

murdered at Ball Point,, on' Lake ýýucrog. The crime, if

such it was, had been eommiýýd,,-in the y,ýar pre.vious.

An Indian who passed by the name-of Whisýlint-Duck, a

brother of Ogetonicut, had been murdered by' 'à wi'hite man

and as in those days before missionatiei had -sofiened and

enlightened the heart of the Indian reeeng -eý:,ý%-as- a promi-

nent article of the red mans creed, an Indian, Ogetonicut,

of the Muskrat branch of the tribe of Chippe-,%-as,

determined to have his revenge, and so, to, carry- o»Ut his

purpose he murdered another white man', one John Sharp.

'Governo.r Hunter had promised that the murdere-r -of

Whistlinc; Duck should bc punished. The la.w's delay
had, however, intervened, ýhe prospect of punishment

beincy meted out to the guilty was not encouraging.

Chief Wabasheco, of the Muskrat branch of the tribe

refer'red to, conceived it to bc his duty to interview the

Governor. He and his tribe, Ogetonicut among, the

number, voyaged in canoes from, the mouth of Annis

Creek, near Port Oshawa, to Gibraltar Point, opposité'

Yorý, where they encamped. The arrival of the dusky

sons of the forest became known to, the authorities, the

machinery of the law for the arrest of Ogetonicut was set

in motion. Constables were ordered, to their duty, with

the aid of a guard'of soldiers Ogetonicut was lodged in

jail at York. It afterwards appeared'by actual survey

that the offérice was not committed ih the Home District,
but in the Newcastle District. The trial: therefore,' Must

take -place in the latter district. In those dayifge voyage
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down the làlke'was mostly made by canoc or schooner.
T-he schoofiýr Speedy was chartered to-convey the Court

from Yorý- to the camping place, where the investigation

was to be'héld. It was the 7 the.,.th of October, 1804,
weatýer was stormy, and the .1

-Speedy not bei*ng oversea-
worthy was not able to withstand-the gale. In the dead

of nicrht the vesse] suddenly went down, buried in the

waters of Lake Ontario, ilot far from Presque Isle harbour.

The captain of the schç)oner, judge Cochrane, Solicitor-

Gencral Gray, Angus McDonell (whom I have previously

iiamed), the Indian prisoner, two inte*rpreters, several'

witnesses,. Mr. Herchmer, a meirchant of York, in 'MI

thirty-nine persons, were swallowecf up in the deep. No

trace of thern or the vessý1 was ever after discovered. - It

was a short sumrnons and mournful fate which overtook

the passengers, and crew on the Speedy.

There are those who go down in the dead, wild se à-
When storms have wrecked. proud ships,

With none to heed what the words may be
That break from their gurgling lips.

No anthem peal flows sweet and loud,
-No tableti ma ktheir graves,

But îhey soundly- sleep in a coral shroud

To the dirge of thë rolling waves.

'Tis well té finâ our last repose
'Neath the churchy&td's sacred. sod,

But those who sleep in the desert or deep
Are watched by the self -same God.
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THF,. HONORABLE RoBE1ýT TiIORPE, JUDGE OF THE

COURT oFý Ki.N(;'s 13ENCII, UPPER CANADA.

UDGE THORPE, Mr. Stewart in his history
ýÈ of thé Law,ý-,,of Prince Edward Island states

was an Irish lawyer. He, like judcre Coch-
C rane, had been a judge of the Supreme Court

of Prince Edward Island, before his appointment to a
judçrcship in Upper Canada. His appointment as a

Judoc of the, Supreme Court of P n'ince Edward Island took
place on -the ioth of November, 1802, and to the Judge-
Ship of the Court of the Ring's 'Bench of U per Canada
on the 2,4th of Jýanuary, 1805. He also received a com-

mission to secure titles to lands on the i i th of April, i8o5.
The first eniry 1 find of his havipg presided in Court is

thathe held the Criminal Court ai York, on the 25th of

March) i8o6, and had as his associate W. Willcocks. At
this Court, William Warren Baldwin, the father of Robert

Baldwin was sworn in as actinry Clerk of theCrown ;and

Common Pleas. "En pa.ýs.anf, I maý remark that ihe
William. Warren Baldwin here named was the well known
and much esteémed Dr. Baldwin, the third Treasurer of the

Law Society judgre Thorpe presided again at the York

(Home District) Assizes on«the 28th of October, i8o5,
\ý-hen, as the record- states, "a neýgro, -'Jupiter,' on the
complaint, of John Denison that he had threatened to

poison him, was bound over. *to keep the peace towards
him and his farnily." Jupiter thou g*h high sounding, is
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not an éveryday name. I strongly suspect this Jupiter,

charged as aforesaid, was the very Jupiter, or of kin to a

blac- Jupiter, the son of a slave woman named Pecr(Ty,

owned by ex-President Peter RussOl. In i 8o6 in several

nunibers of the York Gazette appeared the advertisement

To bc sold, a black woman, nanied Peggry, aged about

40, and a black boy, her son, named 'Jupiter,' agred about

15 yeàrs, both of them the property of the subscriber.

The bo-- is tall and stroncr of his acre. The price of thé

wornan is $150 ; for the boy $200-01IC-fourth less for

ready money. Signed, Peter Russell." The introduction

of slaves into the Province had been interdicted b' the

Act of 1793. That Act, ho -ý-ever, confirmed the right of

property in slaves then in servitude., hence we find Mr.

Russell endeavourincs to turn his property to account.

Judge Thorpe again presided at the Assizes for the

Western DiStrict, li eld at- Sandwich on the i st of - Septlem-

ber, i 8o6, and for the . last time so far. as 1 can discern,
at the Assizes for the London District beld at Charlotte

ville, on the 13th of September, igo6.

It was during the occupancy of the Bench by jàidge

Thorpe that Lieutenant-Governor Francis Gore was*

appointed to the-*. chief eXecutive office of the Province.

Mr. Francis Gore had been Lieutenant-Governor of

Bermuda before beîncy, appointed to the Governorshi of

Upper Canadà. 11.c->was a man -endowed with many

good qualities, but much criven to prerogrativé right and

arbitrary rule. It was no fault of his that his predecessor,
Governor Hunter, ýad, by his administration, stirred, up a

spirit of hostility to the reignin*g powers that seriously

interfered with lequable administration of Governor Gore.

The immediatesucces-sor in the Governorship to him was

Commodore Grant, -whom 1 think we may call sailpr,
soldier, and statesman, as he at one tiîne and another

filled all ý these positions-first a sailor in the mâchant

service, then a midshi*man,'then a soldierÎn. a hicThland

regriment, and then in the war of 1812 put in comman'd of

a sloop of 16 gun's to operate on the lakes. In i8o6 he
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was an Executive Councilor, and by an undérstood rota-

tion became temporary Governor. Fle %vas more a M an

of science than politician though somewhat engaged in

politic,.,-,. During his temporary administration of the

erovernment he had not been able to allay the excited and

clarnorous (for reform) fécling of the people. In july,
iSo6, Lieutenant-Governor Gore assumed the-reins of

government in succession to President Grant. Great

expectations %vere aroused by the arrival of the new

Governor. It was thoucrht that he would speedily set

thin(rs to ricTht. Captain Green, who had been military

secretary to Governor Hunter, in August, i8o6, writes to
McGill of York: " Of course, 1 r be u

hay congrat'late you

on the safé arrival of your Lieutenant-Governor, -whose

aiiiiable manners will, f think, conciliate -the various points

that have been in opposition to that cordiality whîch
-1Wmust ýever reign n sociefies well récfulated." Aaain, in

September, in reply to a communication from York, Captain

Green writes . It gives me very sincere satisfaction to find

that the Lieutenant-Governorýis so well liked. 1 think he

will put the axe at once tor the root of the tree of discord

and anarchy 'which lately has raised its head amongst

you that done, you ivill succeed and prosper."

Now the reader may %velýinquire what was the discord,

anarchy, and confusion allucied'to all about?' It wýasý jpst
this : At this time the minds of nu-rnbers of the people,

and even the minds of certain ç)fficials,ýàf the Government

were impressed with the idea that there -was too* much

oligarchical rule in the Province ýthaî the executive

authority set at defiance the will of the people, as expressed

through their representatives. It was'not in those days as

it is now. Then, not' now, the judges were eligible- for

clection as merUbers of Parliament. Judrre Thorpe had

not allied himself so much with the governine, powers of re.

that day as with the Willcocks and the Wyatts, nien of

independent thought, and firm in their resolves ývhenever

an issue occurred between the Governor and the people.

Vielding to these impulses, Judge Thorpe accepted the

51

ïk
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candidature to Parliament offéred him by the people of*

the'Home District. This fired the breast of the Governor

and oligarchy of the period. Mr. Surveyor-General

Wyatt and Sheriff Willcôcks were of one mind with the

judcre, and therefore opposed to' the Governor. The

Governor, éàrrying out the doctrine of the tirne, the divine
ricxht of -kin2s and

t> ,ýý ir satraps, that might makes right..
életermine-cT to rid himself both of the Judge and the

Surveyor-General. - He consequently suspended both of

them from their high offices, subject to the confirmation

of the -English Government. In 1807 the judge was'

rel'ievedý and in the same y-ear- the Surveyor-General,.

Wyatt, was ýsuspended. Nothing daunted, the Judge

appealed not only to the home Government but to the 1 aw

for satisfaction, and so also did Mr. Wyatt.* Mr. Wyatt

sued the Governor in an action at ' law in England, which

came down to trial before Chief Justice Gibbs in 18 16. ý A

study of that case sho"ý%,s how. the matter stood between'

the judcre and the Governor.

The third courit of the declara-tion !jets out the principal

complaint of Mr. Wyatt, the Surveyor-Genera:l. That

count alleged That the defendant (Governor Gore) to

causç the plaintiff to be depriv-d of his ('office, and toý

induce the King to confirm the suspension, wrote to the

Secretary of State certain' false letters representing that

the plaintiff hâd been crenerally hostile to His Majesty's

representative, and Nvas engaged with disaffected persons

and that plaintiff, moreover, had erased the-name of a

person fr'm the plans. i n the offiée of the Surveyor-General,

who had settled and made improvements in a favôurable

location of land, and had declared the lot to be vacant,
and had obtained a granf of it to himself That by means

of said letters the King conermed the suspension, and

revoked his appointçaent, and the plaintiff was prevented

from enjoying another office viz.: the office of Receiver-

General of the said Province." The defendant, in his

pleadings, justified the charge. At this trial the Attorney-

General of theý Province* was a witness to prove publicationi
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of the pamphlet. The name of the Attorneý--Gencral is.

not given in the reported case, but 1 suppose it was the

Hon. D'Arcy Boulton, who Was appointed Attorneý--.

General in I814,_and was the iniffiediate predeccssor of

the Hon. jolio Beverley Robinson, appointed in ISIS.
The counts in the declaratinn whith charryed that the

defendant the Governor.had acted wilfully, màliciously,

and without probable cause in suspendincy the plaintiff

from his office was -not, in the opinion of Chief justice

Gibbs,sustained but, he thouglit the matter coiitaitied in

the pamphlet which contained the^ libel in question was

libellous. The jury awarded the plàintiff £ -oo ($i,5CO)
damages for the ý%-rorig done him by the Goveriipr.ý,ý

It is the, boast -of Énolish lav that the same measure of

justice is meted out &,-.o the rich and the poor, to the hi-gli

and the low,.Ito the Kino, and his subjects. I-n the case of

the legal war which waged between the Kinry's Surveyor-

General ôf tje Province and his Governor of the Protince,

it ivas a case of Greek fneeting Greek, but the Canadian

came out-triun-phantly in his actiôn -witli the Kitl()'S.

executive head of the Province.

1 have said that Judcre Thorpe and Mr. werc

very much of one rnind in regard to popular rights and

,executive power exercised in those, days by an officer, the

holder of the colonial office in Downincy strect. The days

of responsible governrnent bad not yet corne upon the

infant Province. *The Governor was Kinu, and the officials,

of the Goveriiment his satraps. Mr. justice Thorpe, in
'à-

hiý- charge to the grand jury of the Londun district, 111

i 8o6, said to them

The art of groverning is a difficult science.. 'Kiiom-letige is not instille-
tive, and the days of inspiration have passed away. Therefore, wileti

there was neither talent, education, information, and even niatiiiers-iii tbe
administration, lâtie could be expected, and nbtbing, m a.ý productd. But
there is a point of depression, -as well as of e'altatioii, frt)iii m-Iiieli all

liurnan'affairs naturally advauce- or recede. -ýTherefore, proportiemàte tç)
your depression, we may. expect your progress in prosperity will advance
-with accelerated velocity.

So fair iis tbis charge had.refèrence to rulers, inforination,.
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manners, and all th*t, it was not so mucli intended for

Governor ýjore as for Li eutenant-Governor Hunter atid

his rule. The new Governor, Gore, had not yet cro.ssed

the path of the new Judge, Thorpe, for in the same

address,in,reply'to the grand jurywho expres-sed their

2pprobation of the fact, that Mr. Gore, a civilian, liad been

appointed-Governor, the judge said

1 shall lay before the i-,,overnor everything you desire, and 1 have noi

the sliçrhtest doubt but that I shall find in him such powér of mind, such

political acquirernents and official habits, and such good dispositions as

are titted to, make an infant Province a permanent state, wealthy and

poýverfu1, abounding in blessing to the inhabitants, and so valuable to

that great empire from, whielr we receive everythinc, e.-itiinal)le, and to

which we are anxious to make the most gratefal return.

It does seem unfortunate that thetprevailing idea at

this period of the -history of the Pro'ýhnce that there was

no impropriety'in. the judges-appointees of the.tCrown-

also becomincr candidates for. Parliament, and beinor elected

representatives of the people. judge Thorpe, who had

only entered the Province in 1805, had so much earned

the confidence of the people that he was elected a.member

to the Parliament which met at York on the 2nd of

February, 1807.' Judge Thorpe, nc;t only in the -Parlia-

ment, had been very free in his criticisms of the acts of

the executive his charge to the grand j » ury of London, to

which - 1 have referred, shows. pretty well how caustic and

incisive the judge could be. The Anorlo'Saxon stolidity -

andsolidit of his ràce crops.out in" every passage of his

address.

Goveraor Gore, though of a genial disposition,-was not

ýone to be thwarted in his purpose, or unduly - criticised in

his conduct, withôut resenting it.- He'did not. ai all lils!2

the judge's -espousing the popular side. In those days,

one wbo espoused the popular side in opposition to the

poweis regnant were apt -to bel called, ;ý,nd even treated, as

rebels, if not st>mething worse.

After the ' -close of the session of Parliament, which took

place iii March, 1807, the Governor proceeded to Montreal
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ýOn his way do'n the St. Lawrence he stopped at Kinor-1 
cDston, and thereýdined with Chief justice Scott, who was

-holding the Court at that town.

We are indebted, to Dr. Scadding for giving, us the

Means of judginrr of the estimate ia which both Mr.Wilcocks

and Judge Thorpe were held b -y the Gavernor, this estimàte

being made -marc on pc>litibal than p2rsonal grounds. Dr.

Scadd ig tells us that the Gavernor.wrote his.friend, Mr.

McGilý, a vli'ry expressivt letter, in which he said

1 received.moýt sincere s.,itisfaction in fiading that our good and worthy
friead, the Chief Justice (Scott), had got on very well ; that at Newcastle
the jury was re3p3ctble, aCnd apprqved of their Jàdge, not one word
bein(y uttered respecting that other execrable monster who would deluge
the Province with blood.

The execrablec monster here referred to was,- no doubt,'

Mr. -Willcocks, who, after havina been depr ived of the'

shrievalty of the Home -District, had set up an opposition

newspap.--r, The Upper Canada Guardian, a 'freeman's

journal, the large cieculation of which gave the Governor

much uneasiness. In another 'part of the 'letter to

Mr. McGill to which I have alluded, the Governor says

6. At Kingiton everything, went off, as might have baen expected, wall;
the Chief entertaiuing,ý of about forty at dinner. A number of
the rebel paper.3 (meining Mr. Wilco--k's newarp-tp:ýr) were distributed to
poison the minds of the people, but, T-hopaewithout effect. The object
of T.'s emissions (Mr. T. is Judge Thorpe, and his emissions would be

hischarges to, jiirors and his speeches in the House and elsewhere), appear
to bè to persuade the people to, turn every genti emý%n out of.the. House of

Assembly. However, keep your temper with the rascals, I beseech you.
1 shall represent everything at St. James, "-i.. e., headquarte's in London.

The language of the Governor certainly was not very

dianified, howdver his seilse of pFerogative rigrht gave him

the right to use it.- The Governor did . represent

everything at St. James, and the.result - ias, thai in the

following October the following paragraph a:ppeàred in'

theý York Gazette: _" His Majesty's 'pleasure.. has 'been

received by the Lieu te nan t- Go'vernor to_ .suspend. Mr.'

Thori--ie from the office of judge in Uppér'Canada, and

measures are to be -taken for appointing a sircéessor. The

1
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S-ecretary of State has also signified to the Lieutenant-

Governor His Majesty's approbation' of -his having

suspended Mr. Wyatt from the office of Surveyor-

4ýenera1 of lands in the Province."

We have scen the approbation of the Sovereign, of the-

act of Governor E;ore in suspeýnding Mr. Wyatt," the

Surveyor-General, which act afterwards in à trial at law

Cost the Governor £300'steTliT'i of Great Britain.

NOW let' us see how the .matter ended as befween the-

Governor and, the J ùdge. This resulted also in an action

of libel brolâght: by Judge Thorpe against the Governor,,,
in which the Governor was again mulcteà in'. damages at

the suit of the Chief justice.,

These proceedings o'ly show that, a c'se as between

Governor and a -judge or other official when .seen through

the spectacles of a British jurý,jnstead of the eyes ôf a.

colonial minister, may present a very différent aspect.

Thé sequel was, that, the Chief justice regained the-,

confidence of the British- Government -; and although not

restored to the office of which he had 'been depri'ved, he

waà afterward appointed to -the Chief justic*tsllip of Sierra

Leone, where herernained'twenty yeaes' when ill health

caused his retûrn to England. Chief justice Thorpe was:.

a very upright and conscientious man-most independent

in character andgonduct, he asked no favour, and féared

not the powér of, thý2 colonial oligarchy gr the Governor of

the colony., He was veryé unfo.rtunate ; for the rulers of

the day and he could not hol& the same opinion of public

affairs. The Governor lea:ned to the side of his Executive

Council, which was incensed at the Chief justice because

he could iiot conkientiously subscribe to the acts of the

Government ''As one writer expresses it His o'ly

objéct was to ëffect the strict and ùpright discharge of his

du-ty uninfluenced afid unbiased by pýtrty or by prejudice."

Governor Gorè did not fare as well as the Chief justice-

Although he was caressed.," by the Goverhnient, and the'

time-serving powers of the D-iýy, he w-as in turn recalled

from the- govern"fnènt- of the Ërovincç by the Govern-



JUDGE THORPE, 85

,ment of England. 1 forbear to enter into the différences

between the-Governor and the Chief Justice. Impartial
'history compels us to say that thty were both iinen of
rnuch independence of character-perhaps too much alike

to agree. The Governor, from his position, had the
advantage of the*Chief justice, but ýthe Chief J ustice on

-appeal to hig compatnots, was vindicated 'in his official
.,cotidu-ct in Upper Canada.

ýg

je
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THE HONORABLE SIR WILLIANI CAMPBELL, CHir
î

JUSTICE-OF UPPER CANADA.

HE Honorable Sir William Campbell was

the son of Alexander Campbell, who was the
CI on of*Captain Alexander Campbell. of the*
CI 

s
,-, ew Royal Navy. The fanily of Campbells, of

which the Honorable Sir ýA illiarn Campbell, Chief

j-usticeý was a branch, was for the first half of the last

century heritable commoners and sheriff's clerks of

Caithness, Scotland, also supposezd to be su'b-cadets of the

Buey-Campbells, and believed to be descended from the

family of Quoy Crook, their immediate anc-estor, Donald

Campbell, jr., a son of William Buey-McIver, or of John,
his brother. The progenitors of the Campbell family were

descendéd from Kenneth Buey-McIver, who emigrated

from Argyle to Caithness between 1775 and 1778, and

obtained a charter of Quoy Crook in Halkirk. The

Honorable Sir William Campbell, Chief justice of'

Upper Canada, was, one of those men who could adapt

himself tocircumsta'nces, equally at home, in the battle-

fieW, the Senate, or on the judicial Bench. Not born to

greatness, had not greatness thru'st upon h. im, but with

true Scotch perseverance may be said literally to have'

risen from, the ranks to fill ýone 0f the hi hest of colonial9
positions, that of the Chief justice of the KinÉ's Benéh in

the dependency of Upper Canada, once called by Queen

Victèria thé brightest jewel in her queenly crown.
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William Carripbell, afterwards Sir William CampbellP
was born in Scolland in 1758. Wolfe had not yet taken

Quebec : within a year afférwards "the second strongest

fortress in the world had fallen before the irresistible force

of British arms. Of the réaiments which took part.- in the

capture . of Quebec, none* was more conspicuous than the

Scotch Ilighlander-s-' the Seventy-eighth Reginient. The

boý, William Campbell, was but a baby in arms at this

tinie. As ti me wore on, and the sounds of war continued

to echo in the woods and ways of America, the -boy

Campbell was growing from, infancy toyouthfül manhood.

Wlien a Highland regiment was ordered to America tiý,
qucll the strife existing in the colonies, the future Chief

justice, fired with militarT ardor, enlisted, as a private in

a.,Highiand regiment. He came to A'en«ca with his

regiment to ta-e part in the Revolutionary War. Encyacred

in the conflict : Iwas in the- battle of Yorktown in 1781
here his militàry career ended ; the, fortune of :var %vas

against the British-Lord Cornwallis was obliged toý

surrendf-r, when the young soldier Campbell >býecarne a

prisoner with the rest of that General's command. Wheii

th,ïs event occurred William Campbell was but twent%--

three years of age. When peace was proclaimed in 1783

Campbell grot his discb arge, and determined to mak-e

B&ntish America his future home.

It occurred to him that Nova Scotia, Engla'Ad's olde.i"

colony, might afford him'a fîeld for future action, if'not in

a civil capacity. Impelled by this idea, he made hisiiay

to the land of the Ac adians ; here he devoted himself toý

the study of the law ; was called -1o the Bar in that,

.Province, and after nineteen years'practice was appointed

Attorney-General of Cape Breton, and-,ý%-as also elected a.
member of the Assembly of that Prcvince. On the i8tli

of November, 18 11 , he was promoted to a puisne Judge-

ship in Upper Canada. He was the* first of the Upper

Canada ud' es appointed to 'the Bench of that Province

frcm the Bar of a Maritime Province. He did not attain

tO the Chief JUStiCCShip till 1825, on the retirtmcnt of,
C hief justice Powell.
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There is a folio volume of reports in the Osgoode Hall
Library called " Campbell's Manuscript Reports," which

44 contains the cases decided by the judges of the Kings
tel, Bench, beainnincr Trinity Term 4th George IV.-(1823),

and ending Trinity Term 8th George IV. (1827). There

are no Upper Canada Reports extant of the period i Si i
to 1823. The "Campbell Manuscript Reports," contain
incy the first record of decided cases in the Province, have
for the most part been printed, and now form the first of
the series of the Upper danada Court Reports, under the

name of " Tavlor's Reports." Thomas Taylor was a
alied to the

Barrister of the Inner Temple;, ar' of Upper
Il Canada in i8ig. He wae -the first authorized Court

Reporter of the King's Bench, ha'êing been appointed to
that office under the Provinciâ! Statute 4 Georgye IV., cap.
3, entitled " An Act for providing for the' Publication of
Reporis of Decisions of His Majesty's Court of King's

Bench in this Province." It is a singular fact that in
Enaland there has been no public Reporter sincelhe reign

of James I., -who, at the instance of Lord Bacon appointed
two with a handsome stipend. The Canadian Legislature

seems to have followed not only the advice but the
example of Lo Bacon in providing for official reports.

Lord -Bacon »was himself much imbued with the -idea of
the necessity of such an officer, for in his, De A rjumentis
Sciéntiaruni he wrote:

Above all, let the judgments of the Supreme and* principal Courts be
diligently and faithfully recorded, eqwcially in weighty causes, and
particularly such aa are doubtfül, or attended with difficulty or novelty,
for judgments are the auchor of the laws, as laws are the anchor of the
atate.

The most iniportant cases with which Judge Campbell
had to deal were those tried at York in 1818. growi*ng out
of the riots on the Red River,. sometimes called the, Red
River Rebellion. In -the life of Chief. justice -Powellv i
have referred toï'and gýyen some account of the trial of
the rioters in these cases. As then related, the presiding
ustice at the trial was Chief justice Powell,. but he had
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with him on the Bench judge Campbell, then a puisne

judore. not many years after to succeed the, Chie£ The

record of these trials shows that lie, equally with Chief J.Àki
justice Powell, was firm in his rulinors tending to the

elucidation of all the facts connected with the riotous

proceedings on the Red River caused by Lord Seikirk's

introduction into the country of Scotch emigrants to till

the soil in place of hunting deer and buffalo.

The Earl of Selkirk (Thomas Douglas) was a descendant

of that Archibald Douglas, ten generations back, who

obtainçd the sobriquet of " Bell the Cat."

The Earl was the sevénth son of Dunbar, foui-th Earl of

Selkirk. While a young man lie shewed the ability and

industry'of his race. His narne is fbund upon the class-

books of various Professors of the Edinburgh Uniýrersity

from the year 1780 tO 179o, and while pursuing' his

academic career there lie was known as one of a band of

illustrious youtig men earnestly engaged in literary and

learned pursuits. He was a friend of the poor, and it was
IJin order to better the condition of poor starvincy tenants

in Scotland that induced him to enter upon the work of

colonizing. His advent to Canada was caused by a desire

to colonize a distant land. Heýwas not long, however, in

the country before lie engaged in a conflict bordering

war with the traders- of the Northwest Company. Reai ding

an account of the occurrences of these days where in what

is now Manitoba and the Northwest Territory, the rival

C * 'mpanies, the Hudson Bay and the Northwest, con-
tending for the mastery, is like reading a novel. When

we come to read the trial of Paul Brown and Francis

Boucher for murder, tried at York in October, 1818,. Ï7

before Chi---f justice Powell and Justices Campbell and
Boulton, William Allân, Esq., Associate, we can 'ee the

bitter enmity that e-isted between these rival trading
companies, culminating in rebellion. Paul Brown and

Francis Boucher were half-breeds, tried for the murder of
Rabert Semple, ýýovernor of the Territory. Itwas-argued

at the trial that the appointment of Governor Semple was
12-L. J.



U. LIVES OF THE JUDGES.

invalid. This was the contention of the Northwest
Company and their partizans.

The bloody conflict. that tôok place between the
partizans of the rival companies wàs sornething like the

clashing of the clans in Seotland.
If the colonies sent out by Earl Selkirk could have had

full scope and been allowed to till the soil in peace, it
would have been of great advantae to the country. The

trappers and the traders would have given way to the plow
and the reaper.

On the trial to, which we have referred, some ide i of the
kind of settlements there were on the Red River,may bc

gathered from the evidence.
The Attorney-Generai for the prosecution was arguing'

that the prisonérs iere interféring with the settlers in théir

peaceable possession of their lands at Fort Douglas or
th e rival parties had forts, such as they were ; the Hudson
Bay Company Fort Douglas, and the Northwest Company

Fort Gibraltar). Mr. Sherwood, the côunsel for the

prisoners, challenged the Attorney-General's statement that

there was a settlernent , that in fact the so-called séttle-

ment was but a camp of 'traders, livînig and trading in

tents. The Chief justice' addressing the Attorney-

General, tben -said.: «'It 'appears rather,, Mr. Attorney, to,

have-been habitations than a settlemen'."

The Hudson Bay.Company had provided themselves

with arms for the protection of what they claimed as their

territory.
OneHeden-, in givincy his evidence' said. "' 1 was in'the

battle of the ioth of une. The Bois Brulés did not come

to our fort. They kept about a quarter of a mile distant

from it, and,,pýLssed -it. We hàd cannon in the fort.

The Northwest Company, and their retainers were

ready in charging that the proceedings of. Lord Selkiric

in the western country were of a lawless character. Asý_a

matter of fact, there was lawlessness on both sides. L.---ord

Selkirk thought.proper to invoke the law against ý:those

accused -of crime in connection witlythe disturbances,
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insurrection, or rebellion, or whateveË* term may be,

applied to the occurrences, %-hicli took place in the

neighbourhood of Fort Garry.

Lord Selkirk after laying charge of murder, burglary,

and arson, all at that time capital offences, against part-

ners of the Northwest Company ýand their retainers on the

Red River and at Fort William, delayed the prosecution

for nearly two years, the accused being all the time in
Zî :prison. The pr'isoners were never in fact brought: to trial

by him lie leff, the country without procceding with the

prosecution, and the Government bad, for very shames

sake, to place the accused on their defence, when, affer a

prolonged trial', they were triumphantly acquitted at the

Court of Oyer and Terminer at York in October, 1818.

At the folloming Assizes fcir York two civil cascs of'

importance were tried arising out of the proccedings --of

Lord Selkirk. One of these. was an action brought by- . re

Williafn Smith against -the Earl for false imprisoliment.

The circumstances, were ihat SmitÉ %%-as under-sheriff

of the western.r di.strict, and was the bearer of a writ of

restitution, founded- on a verdict of a special jury at Sand;r-

wich in Qctober, 1816, granted by the sittincy-magistrates

ordering the restoration of Fort William to the 1-ýorthwe.-,t

Company; also a warrant for the arrest of several persons

at Fort -William. When Smith arrived at the Fort and

.produced his writ Lord Selkirk refused-to comply, and

when he and the others weré arrested under the warrant

which was for a félony, they put Sm.ith out of the. Foi t,'e>
and -Placed him. underimilitary guard, and he was nôt

liberated till the evacuation of the Fort by LÇ'trd-Seikirk te.
in May, 1817. For this Smith brought Iiis action against

the Earl, and obtained a verdict of £5PO ($2,CCa). Laniel

McKenzie elso- brought -an action against 1liýe E.arl for

throwing him into a dungeon at Fort Williatn without

ligal proceedings, for which he obtained a verdict of

£1,500 ($6ewO).

Notwith's'ianding the apparent lawlessiess to whicli 1

have referred wemust'recollect that'all thes.e proceedings
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took place in a new and uncivilized countriy-a country

-J or half-breeds, traders, and Indians. Several interests of
war W h other. The

a conflictincr nature were at ith eac

traders' interest was clearly opposed to a bona fide settle-

ment of the country by either Engli*h or Scotch farmers.

Lord S.,--Ikiliýk was in very deed a. colonizc:1, and a brave

and good one at that. No onc tran read the history of

Prince Edward Island without acknowledcrinar the crood

done by L,)rd 'Selkirk there, by importation into that

island of his hardy hicshlanders. There is reason to

believe that if lie liad been let alone in the Northwest the

valley-of the Red River would have been a flourishinry and

rich State a century before it becarne a Province of the

Dorninion.

Judgre Campbell was promoted to the Chief justiceship

of the King s Bencli in i 8d.5, on the reti:ement of Chief

justice Powell. It is said by those who profess to speàk

with knowledore of the time, that had it not been that

John B-ý-vý--rlev Robinson, then Attorney-Gen'era1, was

considered too youncy for the Judrreship, he would bave

been ele ated to the Bcnchý indeed made Chief justice

at the lime cf Judge Campbell's promotion. judge

Campbell was sixty-six years of acre when he was

appointed Chief justice. It was a saying of the wacrs of

the day that lie at that age was so appointed to keep the

place warm for the Attorney-General, whom it was wel!

understoo-l %vould succeed him in the office when he

should-have arrived at a judicial agge. Judame Camp-

bell had not b2en long promoted to the Chief justice-

ship before it became within his province to, preside

at important civil -trials at York, which were of much

interest to the whole community and the cause of much

acerbityof feeiing. In 1826 the old systern of might

-eerninar rirylit was still in the ascendant in the Province.

The officials of those days held an undisputed sway in the

Province. There was no responsible crovernment: the

people might be in accord in one way of théught and

action, but if« the Executivé were of a différent way of
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thinking. it was the Executive that governeli ; not the
people, representatives of the people, or a government
possessing the confidence of the people.

William Lyon Mackenzie was a politician an d publisber
rapidly gaining theývoice of ' the people. He ha'd removed

his Advocate newspaper, a Liberal organ, from Queens-
ton to York. While Mr. Mackenzie was absent from,
York on business; young men of the -tovii, principally
sons of officials, firedwith zeal for the cause of oligarchical

rule; thought it a noble thing to invade the office of the
Advocate, throw the type into " pi," break up the press, and

throw these, with some other ùdpedinienla to what- they
considered true government.' îhto the beautiful. bay that -

faces the town. This act of laýelessness %vould at this da y
be visited with something more than a civil action. Mr.

Mackenzie did not, however, nor did the Queen on his
behalf appeal to the Çriminal Courts for redress, -but

brought a civil action. J. B. Macaulay, afterwards Chief
justice Macaulay, after making many attempts to get a
,settlement, -offéring money as compensation, was at last

called upon to defend the rioters before Chief justice
Campbell and a-special jury, which resulted in a verdict,
against the' defendants of $2,5oo. This verdict did not
however, trouble the rioters much. fer their sympathizers

in the cause of responsible government raised the amount
by subscription, and thus not only. saved thern from loss,

but glorified them in the bargain.
Looking back to, the time and the circumstances of this

case, one can easily sec that the soldier oýf the Highland
regiment and. Chief justice, who ha*s come down to us

described as a man of great force or character sterling
integrity, and personal worth, )t so conducted the mincis of

the jury that Mr. Mackenzie obtained a meastire of justice..
though opposed by the might and power of officialism.

Among the defendants, the riôters, were two sons of the
Inspector'-*General, a son of a judge, a son of a Justice of*
the Peace, and the confidential, secretary of'the Lieutenant
Governor., Sir Pereg'rine IIaitland, aý well as others

4ëj
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initimately connected with the reigning powers. The

parties who committed these acts of violence quite over-

shot the mar Great indignation was excited in the

minds of the ople, sympathy was creafed-for Mr. Mac-

kenzie the. p;!ople of the coanty of York toak up his

cause and in the year 1828 returned him to Parliament

over his opponent, himself a Liberal, but who happened,
to be one of the Counsel for * the gtntlemen of York in

î: their trial of strencyth with the ma-i who afterwards became

first. mayor of Toronto, but who is better known as the

ýpader of the Rebellion of 1837.
Mr. Mackenzie was a remarkable man. Up to the

Rebellion his pen was his sword, the sharpness of

which no dQubt so incensed the youna gentlemen of

York that they took the law into their own hands. The

rebellion and all that took place in connection with it

is more for the general historian than for judicial history.
I shall-therefore leave it to the historians of'the tim-_ to

speak of that eventful period of our history.

The Chief justice visited his native land in 1828. On

this visit not unmindful of his father who died 011 23rd

-September, 1782, at the age of fifty-eight, he had erected in

SL Peter's church yard, Thurso, Caithness, a tomb stone

to mark the place of his fathers burial. He' had the

folldwin a engraved onthe tomb stone: "This tribute of filial

affection is dedicated by his son William Campbelf, Chief

justice and resident of York, Upper Canada." The tomb

stone is still standing as a monument to his father's memory.

When judge Campbell in 1829, owing tio ill health.

retired he had -the honour of knicvhthood cinferred upon
d thenceforward was Sir Wiiliam Campbell*

him an He

was the first of our judges who was, knighted, ând the fact

on that account deserves mention. It cannot be said the

title was undeservedby the soldier who had fought under

Cornwallis,. had.abandoned the profession of arrns for that

ef the law, and in time had become the Chièf Justice of a

Province, the early horne and cradle of the United Empire

Loyalists.
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Sir William Campbell's residence was in Duke street, '

Toronto, and is stili standing., The Chief -justice died in

Torontoin 1 834. Dr. Scadding, in his 'À'Toronto of Old,"

in referring to this melancholy event, says: " The funeral

of Sir William Campbell in 1834 was one of unusual

impressiveness. The Legisiature was in -session at the

timie and attended in" a body, with the Bar and the

Judges."



ix.

THE HONORABLE D'ARCY BOULTON, JUDGE OF THE,

KINGs BENCH, UPPEIt CANADA.

HE - Honorable D'Arcy Boulton iVas of a
Lincolnshire famil of long pedigree, the son
of Henry Boulton, an English barrister. He

was married on the 18th of December, 1782,.

at St. George's Church, Bloomsbury, London, to a dauahter
of James Forster, sergeant at law. He came to America
in 1797. We find him in 1803 settled in the township of
Augusta, in the district of johnstoNN-n, and moved7to York-
in 1807. The reason for Mr. Boulton's leaving Augusta
for York in 1803 seenis to have been that in that year,,

during, the administration of Peter Hunter, Esquire, as-
Lieutenant-Governor, it was found that there was a scarcity
of Barristers in the Province, and so the Legislature
thought fit to create certain gentlemen Barristers by Act
of Parliament. Mr. Boulton was one of those called tôý
the degree of Barrister on his English training alonelà.

ThZ Act to which I have referred was passed in the third
session of the third Parliament of Upper Canada, forty-
th ird George 111., Cap. 111.. and was entitled " An Act to,

authorize the Governor, or person administering the
governinent of this Province, to license Practitioners in
the Law." The Act recited

Whereas, great inconv-nience has arisen and is now experienced by
Rim Majesty'a subjecta in several parts of'this Province to practise the

profession of the law, and uinless the number can be speedily increased
justice will, in imany cases, be with great difficulty administered.
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It then procecded to enact that frorn and affer the

passing of'the Act it should andý-m.ght be lawful for tiie

Govtrnor to authorize by license under his hand and seal
such and Eo rnany of His Majpsty's liege ýubjects, rot

exceeding six in the. whole, as he frtrn their probity;

cducation, and condition in life should'deem fit and propt r

person§, to practise "-ilie proftssion of the law in the
Province ; that before applyirg for license to the Governor,

the judges of his Majesty's Court of Ring's Bench should
certify under the hand of the Chief Justice that such

Court was satisfied of the ability and fitness of the party
so applying to bc admitted to prRctise as a Banister or
Attorney of the Province. On this- -certificate being

obtained, the Law S6c-iety was to ad-mýi such person on
subscribing the ru * les.

A good -deal of pleasantry' used to be indulged in by
the %vags of the day at the expense of thest: la%%ý-tr,-

created by Act of Parliament. cahing, them tlie heaven-

made lawyers. When we see, ho-%%,ever, that men of abilitv
and probity were to, be-, selected from the body of the
people and that His Majestys Court of King's Bench had
to certify ta, their fitness, we may condlude tliat none Lut

crentlemen of intelligence and learning were in tliis manner

called to, thý Bar; an in)provcment even upon the old
English system of regulating the talent of the men by- tlie
number of the dinners eaten in Hall. Mr.-'Boulton was

very well qualified to be called to the Bar, and, bad verv

rapid"'prernotion, In 1805 he was appointed Solicitor-
General. In 1807 he had a commission of Oyer and

Terminer and General ' Gaol Delivery given to him. In

18io Mr. Solicitor-General Boulton 'sailed for England,
but when off Dungeness the vessel was sicihted by a French
privateer, the Grand-Ditc-de-Bi-rg-, chase given.

Though the captain had arms--on board he refuséd to fight,

preferring a Ffench prison to, the dangers of an engage-

ment. Mr. Boulton, and, for that matter, too, the pas§en-

gers did notý agree with the captain-they were fo ' r- fight-

ing, and ficrhting they %vere determined to have. Mr.

13-L.- J.
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Boulton was possesscdý of true courage. The passencrers,,
headed - by the Canadian Solicitor-General, re-,;isted the

privatcer, engaged with the erieniv, but were, after a short

contest overpowered by a party of boarders, who obtained

a footing upon the vessel. Mr. Boulton, %vounded and a

prisoner, Nvas conveyed to Verdun, where lie rema1nýd

until the temporary peaceof 1814. gave him, his rellease.

On Mr. B(-)ulton's return to Upper Canada in this year, hel'

was made Attorney-Gencral. I take-pleasure in express-

inc my obli ration to CAonel D'Arcy Bjulton, of Coburg,
-1 rr ra n d ý;o n of the Julre, for information of family history

of the Ju-icre, which it would have been diffi,:ult to obt-ain'

b -at throurrh a relative. C.)Ionel D'Arcy Biulton hi,ýnself
-iil.itary expzri--,ýtices, e vears

is not wi.hout ii having for soin

commanded a -cavalry corps, called " the Prince of Wales

Canadian D arroons,"-hich- lie \vas principally instrumental

in raisinrr flis son, Nltj-o.r B,,-)Lilton, in 1870, w-hile doilla

duty in the Northwest, was- made prisoner by Louis

Riel in the first Riel rebt'flion, and confined in Fort Garry,
sentenced to deatli by Riel, and only escaped death by

the heart of Riel being -,oftened by the appeals made i ii his

behalf by friends of the 'Niajor, and the respýcct which his

bravery excited in the ininds of his greatest eneinies.

The N1ajý)r ha-; so well told his 'sufférincss'in- his book

Reininiscences of the Northwest Reb.-Ilion that I- nçed

not repeat them here. judge Boulton was elevated to the

bench in 1818, and appointed judg-p of Aîsize and Nisi

Prius. He was in 1818 associated with Chief justice

as one of the -udll,-es in. the triýi1 of Paul Brown

and F. F. Bourcher for the murder-oCRobert Semple

Esquire, in the Red River- country on the 18th of ju-ne,

18 16, and of Cooper and Hannernan for takinar, on the 3rd

of A pril, i Si 5, with force and arms, eight pieces of cannon

and one howitzer, the property 'of the Rigrht Honorable

Thomas, Earl of Selkirk, from his dwelling house, and

puttincy in bodily fear of th-ir lives certair! persons f )und

thereiii. 1 have already referred to. these tr'ials shortly in

the life of-Chief ju5tice Powell, and more fully in the life
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ýOfcl1ief Justice Campbell, m-akinry an further refèrence

th-Creto unnece,..sitry. The judginents justice

Boulton are to bç found in Taylors Reports." DurinT

his týme the litiaation of the dav %vas principil!y confined

to Plin D,)ýe and Richard Rf-)e, cases of arrest, bail,-'aiid

matterg of practice. Therc were not many ca-,es of iiiuch

imporiance-at least so considered at this time. , The

most important waq the case arising out of the Red River

riots, which'he assisted in adjudicatin Th2 uticre used

to drive on the circuit in his day under great difficulties, à'
always carrving an axe and a- rope, for emerryency, often

havinçT to cut through trees'fallen acro-;s the road, and

ha-viii(y to s%,ý-i'ým horses across, the Trent on g.)in(y 'V
Eastern Circuit. Mr. justice Boultondurincy li-isresidegce
in York was ever on th-e qui for the material advatice-

ment of the place. Having land in the vicinity of the

marsh at the east end of the town -lie -at great expense,
cut an open channel tlirou,-ýli a portion of this niarsh, on

the eastern side of the Don River in iront of this propertý,. 5,This channel has continued open ever since, and is known «
as Boulton's Ditcli.' Fislieri-nen and skiffmen alonýr the
Don appreciate the ditch, however, as it forms a conimuni-
cation between the Don and Aslibri(ige"s Bay. 'The

Judae was a strong supporter of St. James's Church, bufitZMI
in 1318, and contributed liberally to the funds- raised for
the erection éf the church. Mr.. Justice Boulton, as' I
learn from those. who knev Iiii-n and enjoyed the pleasU-ré

of his society, was a good specimen of the Enalish gentle-
man of his day. Dr. Scadditicy, in his - Toranto of Old,"
writes of him Like many of his clesée n'dants, he was a ýÏ
lover of horses and a spirited rider a man of. wit, toc),
and humor, fond of listenincy to, and narratincr' anecdotes
of the *ben travalo class." The Jud<ye was fond of enter-
taining thé military and other prominent people of York,

--and was always a welcome gùest at the garrison mess. H e
was not withouf experience of the -- militarynot only of

his own couritry but of other countries. In the engage-
ment with the Frencli privateers, to, which I have referred,
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he received a severe sabre cut on the arm, from which he-

sufféred much. In 1829 the great surgeon, Sir Berijamin

Brodie, performed an operation on this wound in the arni,.

which was thouglit necessary for the preservation of the

-patient's life, the wound beincr in dangerous proximity to
the artçry. It may have been that this French experience-

of his induced him on his relcaýse from imprisoriment to
crive the nanie of Bonaparte tô one of his fàmous horses ý
lie certainly had two carriage horses ; one lie named

Bonaparte and the other Jefferson. These two horses of
the judge acquired quite a notoriety in their day., The

Griancre at the head of John strect, now the resideh ce of

Professor Goldvin Smith, was formerly the property of
Mr. justice Boulton, and extended south as far as Lot:

now Oueen street. Bonaparte and Jefferson, not to be
outdone in military prowess by their narnesakes, the
General and the President, were, on a certain occasion,,.

attack-ed in- thcse cYrcunds bv a bear coinitier out of the
wood to the north. The bear wa-; a very large one and

the liorses were put on their meule in' self-defence.
Bonaparte and Jefferson k-new how to usE'their fore feet;
rrîâde violent pluicTes tlierew'ith on the attackinu enerny,
and utterly routed INIr. Bru'in, chased him down what is
now call-ed Bay street (and from this chase was originally
îzalled -à' Bear street ") iiito the waters of the bay. Mr.

justice Boulton at first resided in a frame house, white
paitited, standing on the lot %vhere Holland House, (now
the Reform Club,) stands. Several children survived the
judge. Tfie 1-lonorable Henry, John Boulton, sornetime
Cliief justice of Newfouiidland ami successively Solicit.or-
Gencral and Attorney-Gencral qf Uýper Canâda, was one

of liis sons.
I ain not able to fix the exact date of Judge Boulton's.
death. I have it fron-i descendants, members -of the

fa'ily, that he dicd in Yoik before the first cholera year

7 Of 1,832-in 1830 or 183 1. Hc was buried in -St. james's
çliurchyard and afterwards reinoved to St.janies's-cemetery
en the banks of the Don, his final resting place.
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THE HONORABLE LEvius PETERS SHERWOOD, JUDGE

OF KING'S BENCH, UPPER CANADA.

HE Honorable Levius Peters Sherwood was of

United Empire Loyalist stock. His father,
justus Shervood, was a captain in the'old

colonial militia, and was in active service dur-

incr the Revolutionary War.

Mr. justus Sherwood, father of the judore, carne into

the Province of Ouebec on the 6th December, in the year

1777. He r--mained for sorne time at St. Johns -in that

Province, and afterwards, like a grood many others of the

United Empire Loyalists, settled in the township of

Aucyusta. He was one of the first mernbers of the Upper

Canada House of Assembly, which was convened at

Newark, now Niacrara. He had two sons, Samuel and

Levius Peters, afterwards made judge. Both sons were

educated for the Bar of the Province of Upper Canada.

.Levius Peters, the second son, was called to the Bar in

Hilary TernI 43 Georcre III., A. D. i8o-, and is nulmber

nineteen on Barristers' Roll, Osaoode Hall. Both Samuel

and Levius Peters were prorninent members of the Bar

and both were of ciunsel for the defence of the Red River

rioters in 1818, at their trial in York bcfore Chief justice

Campbell, to which I have made full refetence in the life

,of the last nained.. judcre. Levius Peters Sh*ertvoDd was

elected a member of the Upper Canada House of Assernbly

by the electors of the County ot Leeds, and in the year . LI
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1822 Was elected Speaker of that House. In 1841, during7

the administration of Lord Sydenham, Mr. Sherwood was

elected Speaker of the Legislative Council of Canada-

Levius Peters Sherwood was appointed judrye of the King's

Bench on the 17th of OctobEr, 18-25, and took his seat on

the Bencli in Michaelmas Term, 1825. The entry in

Tavlors Reports ' is: «' Michaelmas. Term, 1825, Levius

P. Sherwôod t&61% his seat as' judge in the place of the

Honorable Mr. justice Campbell." The reader goincy back,

and referring to the life of Mr. Justice Campbell, will see

that he had been a judge since- 1811. In- 18.25 lie made

m-ay for Mr. Sherwood, himçclf-,on the 17th of OctoberY

1825, being appointed to'the- hi _ éf justiceship of -the same

Court.

Before Nir. Sherwood's elevation to the Bench' and

while he was Speaker of the Legislative Assembly, a most

important Act was passed, rnaking permanent a previous

Act passed for levying and collectino, rates and assessments

in Upper Canada, and further to provide for the more

equal and general assessnient of lands and other ratable

property." This Act was passed in the sixth, Georcre IV.,.

1825, and for a lonor time formed tl.e foun.dation of . the

tax system of the Province. In H ilary Term, 1829, a CaSe

came up before the King's Bench ,vhich at the tirrie was

not only considered important in itself, but gained import-

A ance from, the fact that JUdge Sherwood dissented from

the Chief justice Robinson and judge Macaulay. The

case to which I refer wiis Evans zes. Sha,N- in which the

question was, whether a bond to the limits given under 2

George IV.,'Cap. 6 and 7, Geor,,e IV., cap. 7, by a debtor

prisoner enjoying the benefit of the limits, leavincr the

same without knowledge of his bondsmen or bail to the

limits, but afterwards returned again to the limits of his.

own accord and there w'as surrendered by his bail, given

up to the sheriff and lodcred in jail, -was forfeited. or

whether or fiot the surrender saved the bail from liability.

The majority of the Court held the bond forféited without

redemption, but Mr. justice* Sherwood in a long and
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elaborate judgment maintained that so long as the Sliériff

had the prisoner in close custody the bail should be pro-

tected, and not held liable for the act of the debtor in

leaviiig tÈe liniits without tbeir knowledge. The letter of

the bond, however, was given effect to, and the bail held

liable. The case is reported in - Draper's Reports," and

is Interesting as showincr the strictness of law which .%,as-

given effect to. Therewas, at the time, no Court of Equity

in the Province. Mr. justice Sherwood iàs eminently a

fair man _ralher given to take an 2quitable vicv of matters

wlien it was possible to do so, and still justify the same

under the principles of law that then prevailed. If in any

case he thought he had erred lie would reverse his own

decision. A case of this kind occurred, and was tried

before him, also reported in - Draper's . Report.s."' I n 7 ýke
writincr the life of Chief Justice Campbell 1 made refèrence

to William Lyon Mackenzie, and also to the candidature

of Mr. James Small for the Home District, County of

York representation in. Parliament. In corinection with
'X.

this candidature Mr. Small hadreason to complain of NlIr.

Mackenzie, and to seule the matter brought an action at

law against him-Smallvs. Mackenzie. The action was

for libel of Mr. Small as an Attorney and Candidate for

1 arliament. The publication given in evidence %xas a

report of a trial of Small vs. Hoggý At -the trial of Small

vs. Mackenzie the defendan-t, -1ýjýýtckenzîe, gave in evidence

in justification under the general isbue that the report of

the trial was correct, and obtained a verdict. Judge Sher-

wood tried the case, and admitted this evidence. On a

new trial being moved for in Term he granted a new trial

on the ground that he!,had improperly admitted the cvi-

dence. He held, in effect that in making the comments

lie did in his report of the case of Small vs. Hogg, Mr.

Mackenzie had gone beyond his privilege and bad made

comments reflecting On the plaintiff's hone.sty and. his bt-ing

an honorable man. That, however he iniglit be entitltd-

to report the proceedings of,"'the trial, he liad no riglit to

makt comments of his own opinions of the plaintiff, such as
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the lib%--l in question. I refer to, this case because of -the
prominence of the- parties, and also as shovinrr that Mr.

justice Sherwood was one of those administrators of the
law who was not so self-sufficient as io believe he was-

-- always rialit, but was willincr- on being convinced, to modify
or-alter his opinion. It was Mr. justice Sherwood who

was the first to decide in Upp--r Canada that lands which
liad descended to the heir could, on a j udcrment recovered
arrainst thýz executor or administrator of a deceased debtor,
b2 sold and absolutely disposed of on execution on the

udý-rrncnt acrainst. the executor or administrator. He so
decidcýd in Forsyth vs. Richardson in -Draper's Reports."

There was an important principle involved in that case

which the professional reader fully understands. It was
there first contended that for a simplew.,,Wýntract debt the

lands of the heir could be seized to ý, isfy the debt forP
which lie liad in no way becorne'personally bound, and

that, too, on a judam-nt, not a-fainst him.,but the executor
or administrator of the deceased debtor. > , That was lield

to b- the* efïèct of the ImperialAct, 5 Geor,-r IL, cap. 7.
and was subsequently followed, by the Canadian Courts as

,estab1ishiný_T the law in Upper Canada. The subsequent
case of Gardner Ps. Gardiieir, which has o ften been supposed
to be the first case on this point, was not the first case, but
followed the decisi6n of judge Sherwood in Forsyth zs.

Richardson but crave it strength by the judgment of a
full Court.

The correctiiess of the decision in these cases was rudely
sha-en in 1863, on an appeal, to the Privy Council froin

Neýv SDuth Wales, the question arising on a similar statute.

The case frorn New South Wales was Bullen vs. A'Beckett,
reported in 9 jurist N. S. 973. So important was the

principle involved and so serious was it thouarht to be, that
the Lecrislature of Canada in i (S63, at once thought it

necessarv to act, and passed an Act (27 Vic. Cap. 15) tO
con rin the titles acquired by purchasers at sales so made
uhder execution against executor or administrator. "Strong -
V. C., n ow J udge of the Supreme Court, in Willis vs. Willis,



19 Ch5r. (,Grant) 573, after referring to, Gardner vs. Gardner,
proceeds to say

,'ome doubt whieh was cast on the case of Gardner rs. Gardner, by the

decision of the Privy Couneil in the case of Ballen rs. A'Beckett on appeal

from New South Wales, led to the passing of the Act 627 Vie. Cap. 15.

judge Sherwooà, from one cause and anoth'er, bad to
sit alone, being, tn fact, the whole ' Court. When I corne
to %vrite -the life of judge Willis it will be seen that exceli-

tion was taken to this in sonie quarters. 1 find him holding
the Court alone when the case of Prentiss vs. Hamilton

(" Draper's Reports," -398,) was before hirn W'hen he was
called on co decide as between two clerks in the Receiver-

Gefierafs office. One cler- had sW to the Receiver-General
that another cler-, the pfaintiff, had stolen $,do-from the

Receiver-General. An'action of slander was brouryht, and
one of the questions which carne up was whether thecorn'
niunication made to the Receiver-General was privileged
or ilot. Judge Sherwood lield that it itas..iiot-privileged.
-He said

Such communications possess a sort of public character, and, in that
respect, essentially differ from. those whieh are ordinarily in:tde by servants
to their ma2ter in private life.

'NIr. ustice Sherwood %vas a painstaking judge, and crave
,general satisfaction. He was very conservat-ive in his
opinions, not criven to chancye. In 1828 he was obliged to
defend the constitution of his Court, the ýÎourt of Kincr's
Berch, acrainst an assaùlt made upon it by his brother

Judcye, W-llis. Jud<-Ye Willis had--been sent out from Ency-
liand, appointed to a puisne judgreship in the King's Bench,

Associate to judgsè Sherivood. The Chief of the Court
waý Chief Ju * stice Campbell. The Chief obtained leave of

absence and went to England. Judore Willis came to the
conclusion that the Court could not be held in the absence
of the Chief. This was a novel and startling doctrine to
Mr. justice Sherwood. His answer was, that it had fre-

quently happened before that the Court had been held
w1thout the Chief, and- that even judge Willis hirnself had

I 4-L. 1.
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so held the Court, and that he, Jud(Te Sherwood, wotildýn>
continue so to hold rega'rdless of the opinion of judge

Willis. This he did ver), much to the advantage of liti-

gants -whose cases were then before the Court. A différent

holdinçT would have blocked the lecal. business of the Pro-

vince. Mien I was quite a lad I remeniber to have seen

judge Sherwood on the Be-hch, holding the As at

Brockville. I well renieniber with %N-hat awe I looked upon

his dionified folim and gray locks of flowing hair. Near

to him %%-as,.,Adiel Sherwood, the Sher'iff of'the county, with

a:ýword at his, side, knee-breeches, and buckled shoes. The

scene comes back to me now, an iinpressive one. It ivas

the first time 1 lever entered a Court of justice. 1 little

ýhought then I àould live to- wrlte the life of the Judge.

-Mr. justice Sherwood liad four sons and threc daugliters.

Henry Sherwood, his eldest soli, at one tirne repýesented

Brockville and afterwards Toronto in the Upper Canada

Parlianient. In 1842, Henry Sherwood became the Honor-

able Henry Sherwood, was appointed Solicitor-General of

the Province, and in 1847, hè-was aprwinted Attorney-
General. The Honorable G ort'

e -re Sherwood second soli

of the Jud(--e, represented Brockville in Parl'ament for

nearly twenty years, and was Receiver-General and Com-

missioner of Crown Lands in the administration of Sir

George Cartier and Sir jolin Macdop'ald. He retired froni

Parliament in 1863, and in 186 was appoi nted j udge of

the County Court of the county of Hastings.t>
The Honorable George Sherwood was a man of orreat

ýprobity, universally respected. In his Bar days he ever

set his face against all sharpness in practice, having a great

regard for the dignity of his profe§sion. I was a student

of his for two years, and avail myself of this opportunity

in writing the life of his father, the judcre, and referrin to

him, to say that 1 always found George Sherwood not only

a tutor in the law bpt a friend. He died a few years agc>

in Toronto, where hé was buried. His father, the judçye,

died in Toronto in I85o, and was buried in St. jamess

Cemetery.
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THE Ho.NORABLE JOHN WALPOLE WILIAS, JUDGE OF

THE KiNNG's BFNcii, UPPER CANADA.

OHN WALPOLE IVI'ÉLIS, judae of the

King's Bench, was an English.- Barrister of

Gray's Inn and of the Equity Bar. He was

born in 1792, and was of a goôd country family

but not of a family of rank. He %vas the son of Dr. Willis

who as the body physician of grood old King George Ill.

achieved a considerable success in the treatment of the

insane. In early life he began the study of Equity. Feel11ý

iner that his future success in life depended on his own

exertions, he applied himself assiduously to the study of jý
his profession. By the time he reached his majority he

was well sk-illed in Equity, and no sooner liad he been

called to, the Bar than he showed the good effect of his MI! t

early training and studious life in publishincs a work on the

-Law of Evidence. In 182o he published his valuable

work on equity pleadinor-"' Willis's Eqtiity Pleaffing "-a

work which was for a long time a standard work on thÏs

branèh-of the science of Equity, In 1827 he published

that other valuable work, his treatise On the D-tie-s and

Responsibilities of Trustees." -No doubt these writinçys of
Whis, added to the circunistance that he married the datighter

of an earl, procured for him early promotion from the Bar

to the Bench. In 1823 he married Lady Mary Isabella

Bowes Lyon Willis, one of the dau hters of the Earl of

Strathmore. By this marriage'into, a family of rank he
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S,ý-,3,cured an influence which he turned to account, when he
thought it well to seek a Judgeship. When he married he
liad a crood practice in 'London, but his fliaht of marriace
was too high for his ineans; the result of the marriacre was

cnsive and extrava-fint h;%bits, finally endinar in an
impoverislim,--nt which càused hirn to be but too ready to

À accept a position on the Býench.
In the year 1827 it was a inatter of speculation in the

Ci-lonial 01iýe, leadina to a bclief in its reality in the
minds of influential persons, that Upper Canada was

sierhincy for the establishment of a Court of Equity in that
Province. As yet the b%--ni(Thted people of that distant.
colon hai traveled alono, on the old beaten paths of coin-
mon law with such of the statute law of Enryland aý they

liad introJuced, plus their Canadian statute law, which, in
the minds of those in Encyland who wanted office in the

colony, was not satisfactory. Unforturiatel-y Mr. Willis.
either persuaded himself, or'was persuaded by others, that
a Cout-t of Chancery was necessary, and must at once be

-at cttle thc différences of liti(Tants' in the
r çd to s.

Province. Mr. Willis havino, conceived this idea, and that
-be a rsood mîn to assi3t in the establiýhment ofh-- wou-Id Ï>

such a Court and hiinself be the head of it, came out to
Upper Canada, leavin(-Y his wife in Éncrland, his mother

and sister livin with her, as they harl with him

bzfore he set out for Canad'a. Ra the i8th of September,
1827, hc present6d to Sir Perearritie Maitland, the Lieu-
tetiant-Goveriio*r of the Province, the royal warrant

appiiiiting him to a juil-reship of the King's B.Inch in the
exp--ctation that in the near future a Court of Chancery
would be eitablished, and Mr. Willis a ilited itsý Chief.
At this tim,: John B2verle Robinson was Attorney-

Giýneral, ândît was not at all his opinion that the country
was yet ripe for the creatiori of a new Court. The opinion

of the Attorn2y-G,--neral was shared by many others,
especially by the Executive Council. The first efficial

Willis h Lieutenant-
reception Judge 1 ad, was by th

-Goveïnor at Stamford being, introduced by aCottage., and
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royal warrant he was, of conrse, well received. After good

entertainment the questiori of the establishment of a Court

of Chancery m-as mentioned cver the wine and walnuts.

Sir Peregrine said to the new m- ade Judge Sir, you have

not got your Court of Equity yet! Sir Peregrine m-ell
knew that Parlianient washot yet prepared to create sucli
a Court : hence biis remark to Judge Willis.

judge Willis found a bitter opponent to, the sch--nie in
Attorney-General Robinson. He tried every legitimate

means to irfluence Parliamcnt to adopt his views, but'

signally failed ;..-he alma)-s inet a doughty oppone.nt in the

A ttorncy- Gêneral. The antagonism. did not create thé

best of féelirg betm-een the judge and the At torrwy-

General. Matters rapidly came Io a bead. -On the ioth
of April, 18:28, a well-knrm-n citizen of York, Francis
Collins, editor of The Freinian newspaper, was -brought

before the Court of 0yer and Term iner for a libel preferred
against him, Ly the Attorney- General. judge -Sherwood

was the only judge presiding. The next day judge Willis

presided, and ibis was the first time he ever presided at a
Court of Assize. lie in fact had no experience in
crirninal law or the matters of practiceOin common law.

At tbis sitting Collins applied to be heard personally.

The judge gave him leave, when he launched. forth into a
violent tirade of abuse of the Attorney-General, charging

him with breach cf duty. in not entering prosecutions
against certain parties for supposed, offences. The

Attorney-Gencral, who hàd been in consultation with a
member of the Bar in an adjoining room, hcaring of this

came into Court and claimed its protection. Mr. Collins

%%as, however, allcwed by the juege- to proceed. TNý
Judge was buttoo willi ' ng to listen to Collins's abuse ýf

the Attorney-General, and said If the Attorney'-Gený,-

eral bas acted as you say, he bas very much neglected hiý

duty." This was too much.fbr the Attorney-General, and

he at once vindicated bis course in these words It is not

my place,'-' said he, "Ito play the 'part of a detective, or to,

bunt about the country for evidence of voluntary

ÎýI

. er-,
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prosecutions. I have now discharged the duties of Crown

officer for,.nearly thirteen years, and this is. the first time

that a failure in my duty has been imputeJ to me. I have

already conceived it my duty to ta-e official cognizance of

offences against the state. As to other cases I have been

accustomed to roceed only -upon informations and

Complaints placed. in the hands of Justices of the Peace,

and ., upon presentments of grand juries. ' In cases of

injuries to individuals and their property, such as assaults,

riots when a double reinedy is afforded by action and

indictment I have not been accustomed to set the law in

operation on iny own motion."

Judge Willis interrupted the Attorne -General, sayino,

"that the Attorney-General's statement of his practice

merely proved that this practice had been uniformly

wrong, and said he I take leave to reinark that vou

have nerylected your duty." l'he Judge continued in this

strain with further offetisive remàrks. The Attorney

General could enduv.e it no longer and in tones of hot

anger and manly independence he burst forth, saying:

My Lord, 1 know my duty as well as any Judge on the Rench. I have

always acted- in the way I have indiéated, in whieh respect 1 have followed

the practice of all my predecessors in this Province, and I shall continue

to, act in the saine manner as long as I am prosecuting officer for the

Crown.

A few days afterward in another criminal case at the

same assizes the Judge agrain undiertook to lecture the

Attorney-General'as to his practice, sayincr:

The practice in this country, as stated by the Attorney -General, does

not agree with my notions as to the duty of, tl;aàt officer, and I have laid a

statement of the question before His Majesty's Goverarnetit here for the

purpose of having it transmitted to England, where it will be decided how

far the Attorney-General is right in expressing his sentiments as he hm

done.

Whereupon the Attorne -General remarked that he

was Attorney-General t" his Majesty, and not * to J udge

Willis, and that he would act as he beli"cved, to be right,

even though he should differ in opinion from his ord-
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ship. Judcre %Villis then addressitirr the At torii ey-General,

Said

Mr. At torii ey -Ceiieral, I am one of Ilis Justices in this Pro-
vince. As £mch it is iny place to st tte to the Crown officers what their
duties are, and it is for thein to perftbriià those t1iities according to direc-

tioli. If the iiiterests of the Crown h-t(I not been coiicerned, I would not
have permitted any disetission on the (Iitetion. But 1 am sure If is

,\Iajesty*s («»overnment will protect me froni insult in the exercise of my

jiidicial funetions, and in stating to atiy publie officet what I. conceive to
be his duties.

The Attorney-Generail answered the judore by saying

that his M.iijesty's Goverliment would ".also protect his

Majesty's officers in the execution of their duty-
This episode in the Court and judicial history'of the

Provirce had its origin in the Attorney-Gerteral's refusing

to, be a party to the fishing out of criiiiinal cases, and was

especialh,ý directed to a case of a duel that had been

ý,foucrii, some thirteen years before. The duel unhappily

ended in the death of- one of the principals. Mr. Francis
Collins seems to have thoucrht that the Attorney-General

it> 11 SI,
11,11 É.,

should, of his own motion, take the matter in hand and

have the seconds brouglit to trial. No friend of any of 21,
the parties to the duel souerht to opeti-the wounds long

since closed. . No itiformatioti before a ma«istrate had

been laid. Nor had a grand jury made a presentment.

Duellincr at that tit-ne was considered the gentlemen's
fîcourt of honor, and manv- ag-reed %vith the cavaliers of old

that when that Assize had disposéd of the case there was

to be no ýùrther controversy. The Attorney-General

would not be a party to an appeal from the court of

honor without the positive and active prosecution of the

friends of the duelist. Mr. Collins further urged that the

persons who demolished Mackenzie's printing. press, and

threw. the type in the bay, a full accôunt of which I have

given in the life of Chief justice Campbell, should have

been prosecuted criminally at the voluntary motion of the

Attorney-General, though Mackenzie himself took ne steps

towards a criminal prosecution. Hère ý again the judge

1
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supported Mr. C,)Illns in his contention, and the zittorney

Gencral disputed it. The Attorne -Geneial hid said to

the judge when ta-en to task

In cases of iii uriemi to in(livi(luals and theîrý,£r(erty, such 'm a8mulb%,

and riotz, where a (lotible rerne(ly is ati'.-- ---- y action and indictinent, I

bave not been accustomed to set the law in operation.on my own Tm-)tÀoii.

I will not dwell on these incidents of very unpleasatit

C-ourt proceedings. It must have been a sorry spectacle

for the spçctators. The Bar- getierally supported tlie
-Getieral. Sorne of the Bar suppÀ?rted th' Judge.

Attorney e

As for the people, it was soniething new to tliem to hear

the Aftorney-General berated by a Judge. The'indepen-

dence of the Bar is thought td bc one of t..e saféguards

of English liberties. 1 will leave it to the reader to judge

if such independence could be maintained if the doctrines

laid down b the judge were to have weight. -He said

as 1 have related MÉ Attorney-General, I am one of

his Majesty'.s judge's in this Province. As such it is mý,,

place to state. to the Crown officers what their duties are.,

and it is for.t1cni Io perfürin those dutz*es according, Io,

dîrectiûn. yy These were plain words of the. udge. They
were not v ords of wisdom, however, and were neither

acceded to, nor did they opèrate as a deterrent to the

Attorne)7-Gcneral. The Ca.nadian Attorney-General was

noýL prepared to be dictated to by an Enorlish judge fresli

from the Lquity Bar, with no experience of criminal la%ý.

The fi i*ction caused by the clisputinors between the

Attornev-General and the judgre was soon to bear fruit.'

If judge Willis had acted with prudence he, migrht have

done gopd service in the colony. He was not w-ithout

talent, /though just at that time the talent he possessed

was not available'. There was no Court of Equity, or his

career miglit not -have ended as it did. Getting into

disfavor with, the Attorney-General brought: down on him

all the antagonsrn of the goverriment party. Sir Peregrine

Maitland, the Lieutenant-Governor, leaned to the side

of the Attorney-General. Judge Willis also assumed
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a superiority over Chief Justice C-àm'Wll and Judge
Sherwood, his brother judge on the beinch. It was not

long, before an opportunity presented itseff, eagerly taken
advantage of, to make the judge feel that hë had missed

his mark in falling foul of the Atto*rney-General. Thé
J udge was for reform-ali well enough if he had not

descended from h 1 is dianity, availing'himself of the news-
papers to bolster- up his cause. He announced through

this channel that he was preparing for publication a work
on Upper Canadian jurisprudence, which the authorities
questioned as aitýningr . at a rtvolution of Canadian law, as
it exitted. This conduct of the J'udgre did not comport
ivith the sense of propriety en-teýtained by Sir Peregrine

Maitland, who, represented the matter to the Englisli
Governmentr', The Judge, by his own conduct, was

directing' evéâts, likely to lead to his removal from qffice,
which afterwards actually took place.

The summary dismissal of a Judge is a proceeding so,
unusual that it becomes absolutely i1ecessaýý, tg make
careful inquiry into the cause and circurnstances-èonnected
w1th such dismissal, before coming to a conclusion on its

justice or propriety. There are not wanting writers who
have in the most unmeasured terms condemned his dismis-

sai, imputingr it to politîc'-al niotive5,- and stigrnatizing tlie---,
dismissal as the base and ùnprincipled treaiment of the
family compact I shall proceéd; the-refom to, givè the facts

connected with his displacement fron1l' leaving each
reader to draw his conclusion as ta him, seems best. The
ostensible cause of the Judge's remo"al was his persisting
in his refusal to perform, 'u-dicial acts which belonged to,
the Court of Kincr's -Bench, of which he was a Judge,
unless the Court was fully constituted, the Chief Justice

presiding. In Michaelmas, 1827, and Hilary Terrns of the
year 1828, Mr. justice Willis took his seat and officiated
with the Honourable Chief Justice CampbýeIL and the
Honourable Mr. justice Shérwood, in the course of*which
Terms différences' of opinion on legal points of much public

importance in several. causes arose. I n Easter Term

I 5-L JO

1
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followincy Chief Justice Campbell was absent, having

a few days before this Term of Easter set off for Eng-

land.

1 n this Term of Easter, Mr. justice Sherwood and Mr.

justice Willis presided, and in the course of this Term the

varyincy opinions of these two honorable Judcres were

pu ' bliclydiscussed and publicly felt. Mr. justice Willis,

under these circu*mstan'ces, examinino, into the constitution

of the Court of Kincr's Bench in the Province,and advert-

incy to that clause of the Provincial Statute wh'ich re-quired

that his Majesty's Chief justice, together with two puisne

Judges, shall preside in the said Court," resolved not to sit

in the Court while it continued,,as he contended, thus

constituted in the absence of the Chief justice

though ex'ressincr himself willincy and desirous of fialfilling

all other du-ties.,wliich the law might permit him to. do as a

single Judge. This opinion of Mr. ustice Willis came to

the knovledge of the Provincial Governmt:iit previous to

Trinity Term, in which that opinior>ý--wàs expressed. The

Provincial Government althouorli thus aware of the

difficulty and objection raised by' Judge Willis as to the

constitution of the Court, took no steps to supply this

alleged defect in the Court-no Chief Justice beincy

appointed in the place of Chief Justice Campbell, absent

from the Province.

In this state of thincys, Mr, justice Sherwood, in Trinity

Term, June 1828, took his seat on the bench, and Mr.

Justice, W illis, impressed with the opinion which he enter-

tained of the illegality purýued, declared in an emphatic:

and grave argument, his reasons why he could not.consci-

entiously proceed to hear causes oý,g udament under

such circumstances. For the bettér elucidation of this

e:ýtraordinary case, I cari not (Io better than refer the

réader to the Journals of the Lecrislative Assembly of the

Province of Upper Canada* First -Session, TLnth Parlia-

mentpage 21 Appendixwheeé will b found Judcre Willis's

reasons, as expressed 1ýy him in - C.ourt, for thinking he

%vas bouhd to take the course he did, and that con formably

4
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to law he could' ' j ' n6t act otherwise. The - arguments

advanced by the judge were, in the opinion of some -of

the best lawyers of the day, sound. This much in any

event may be said, that they were honest opin . ions,
honestly and independently expressed as becomes a Judge

of the bench of any country. A" différent practice haci

hitherto prevaileci, and inasmuch as the ruling of the

judge would create a complete blo ck in the Court, the

Lieutenant-Governor, Sir Peregrine Maitland, was appealed

to. He advised, with his Attorney-General, who wholly

différed from, Judge Willis in his exposition of the statute.

The Lieutenant -Governor, acting on this opinion, sum-

rnarily dismissed the judge. judge Willis, in defending

the course he took in refusing to sit in a Court, as*he

contended, iliegally constituted, took the- further ground

that'the act of the Governor in giving- leave of absence to

Chief Justice Campbell was his individual act and not the

act of the Governor in Council as the law requir ' ed, and so

illegal. The Executive Couacil of the Province made a

full report of the case to the Home Governmerit, to which

the Judge made reply from Bath, in England, on the 23,rd
of - September, -1828, which will also be found in the

journals of the House of Assembly, to which 1 have

-referred. From this reply to the report may be gathe,!red

the arounds assuined by the Council for the removal « the

Judge. The judge-in his repl reiterates the arguments

he advanced frgDm::-t 'bench for the course he pursued,

challenged the righ3:ýàf the - Governor of the Provi n'ce or

hisCouncil to deprive him of'ýis position of Judgý with-

out good and stifficient cause, and above all deféý'ded his

right to give à judicial opinion which he judeed to be

right without interfèrence of any person, and i'in that

respect proclaimed his independence of the King,/'Ietalone

his Governor of a Province. I do not propose to go into

the reply at length. Suffice to say, it, rep iates the

charge that he was in any way àctuated . by a desire for

popular applause or thaît he had acted in any way ýut the

ene dictated by his conscientious conviction that he was
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doing just what was right and according to law. The-

concluding part of his reply is as follows

As to, the imputation so treaefierously insinuated that 1 have been

aiming at popular applause, I observe, in the language of that great and

learned Chief Justice of England, Lord Mansfield, It has been urged

against me aa a crime, thàt I have courted popularity. 1 never did court

it, but I have always studied to deserve it. Popularity will always pay

the pursuer. This must follow. I do not mean to say I despise it ; on

the contrary, I sincerelyý wish for it, if not pürchased at too dear a price,

at the expense of my conscience and my duty.

So much for Lord Mansfield.

Mr. Justice Willis goes on on his own behalf to say:

Protesting, therefore, once more against the illegality of my- rem6val,

î as well as against the liability of a Judge to be called in queseôn for the

effects, or consequencea, nay, even for the correctness of his judiclal

opinions, I have, nevertheless, submitted to, the foregoing ample refutation

of such charges as have been brought against me, both as respects the

soundness of my interpretation of the law, aftd also the time, place, and

manner of pronouneing it. I have discharged myself of an imperious

duty, which, under my conviction.& justice, I was bound as an honest

man and a Christian to, perform.

It was.charged against the, Judge that his comments on

the Bench upon the conduct of the Crown officers, as to,

secutions, were expressed in an unusual and unbecom-

ing manner. Mr. John Carey was examined before a

Committee of the House of Assembly as to this by direct

interrogatory. His answer was as follows

I was present when the conduct of the Crown officers relating to pro-

secutions was brought under *the notice of Mr. Justice Willii, and saw

nothing unusual or unbecoming in the conduct et the Judge, if 1 except

'the marked lenity with whi-ch he treated the Attorney-General when he,
in a most uncourteous and unbecoming manner, told the Judge that he

would persist in conducting criminal prosecution-s contrary to the rule

pursued by Hia Majesty's Attorney-General in England---and that he-

knew lÏis duty as well aa Judge Willia; or any Judge on the Bench.

Anyone who knew Sir John Beverley Robinson knows

that it was not in his nature to be uncourteous to anyone,

That he was firrn in his opinions, and had unboundecI

confidence in the spedalties of Canadian law, and the
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wanner in which prosecutions should be conducted
-teiiding to the due administration of justice, there can be
no donbt. I have it from those who were well

.acquainted with the circumstances that Judge Willis's
-conàuct, not so much in matter as in overbearing manner,
provoked the retort of the Attorney- General. Everything
goes to show that although judge Willis may have been a
learned man,he was regarded as not adapted to a colonial
Court, or agreeable to colonial authorities, The Judge's
commission as Judcre was revoked on the 26th of June,
1828, when he was removed from his office, the patent of

arnoval being signed by Sir Peregrine Maitland as
Lieutenant-Governor-J. B. Robinson, Attorney-General.

Immediately after his amoval the Judge proceeded to
England, laid his case before the Home Government-the

whole matter of his administration of justice in Canada.
Charges made by the Govemment and counter-charges
made by the Judge were investigated by the Government
of England and by the Privy Council. The result of the

enquiry was, that the judge had erred in his construction
of the Statute recrarding the Court of- King's Bench, and
that he should.have continued to hold the Court with Mr.
Justice Sherwood, no'twithstanding the - absence of the

Chief justice. The Privy Council were, -- however, 'of
opinion that his amoval from office was too sumrnary ;
that he should have had charges recrularly laid against him,
and been given an opportunity. of discussing thern b2fore

removal, though true it was that his tenure of office was
during pleasure only. The confirmation of the view of the

Provincial authorities as to the constitution of the Court
of King's Bench was very satisfactory to the colonial
Government,, the Court thus gaining additional strength.

The British Government gave> the Tudee another a point-
ment, sending hirn as Judge to Demerara. He was not
there long before he ceased to be a judge in that colony-
for what. reason I am una ble to say. judge Willis seems
to have had many judicial appointments and -many
arnovals. After his removal from Demerara he was
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appointed judge of the Supreme Court of New South.
Wales. By patent under seal of the colony of New Southon the 8th of February, , appointed-Wales he was, 1841

Resident judge for the district of Port Philip, repaired to
-Melbourne in that district, and officiated as Resident
judge therein till the 24th of June, when he, while
sitting in Court at Melbourne, received a dispatch written
by the Colonial Secretary, by direction of the Governor,
Sir George Gipps, announcing to him that it had been

deemed expedient to submit to the Executive Council of
the colony representations which had bee*n addressed to
the Governor respecting Mr. Willis (Judge), and that after
mature deliberation the Council had advised that in

conformity with the provisions of the Act of Parliament
(22 Geo. III., Cap. 75) the judge should be forthwith

removed from the oflice, not only of Resident Judge of
Port Philip, but as judge of the Supeeme Court of New
South Wà les. The packet containing the dispatch

enclosed in addition a copy of a writ issued b they
Governor-in-Council of the colony, tested- the 17th of

june, I843,'whereby, after'setting forth that it had been
sufficiently made to appear to«the Governor-in-Council

that Mr. Willis had misbehaved himself in his office, the
Governor and Council did revoke his a'ppointment, and
inhibited him from the exercise of all power »and authority

as a udge of the'Supreine Court. Acrainst this decision
* i 

ZD
of the colonial authorities judge Wiilis appealed to the

Pri-ý Council. 'The appeal was heard on the 24th anýJ
25th of june and 8th of july, 1846. The report of their
Lordships of the Privy Council, made on the 8th of July,
1846, and which was confirmed by Her 1ýfàjesty, was.

That in the opinion oftheir lordships, the Governor in Couneil had
power in law to amove Mr. Willis from his office of Judge under theauthority of lhe statute 23 Geo. III., cap. 75, andé -upon the facts appear-
ing before the Governor in Council and established befbre their Urdships
in this case, there waq.Rufficient ground for the amotion of Mr. Wi% but
their Lordships are of opinion that the Governor in Couneil ought to have
given him some opportunity of being previous1y heard agahu the motion,
and that the order of the 17th of June, 1843, ought therefore to be rever d.
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I have been in communication wi'th friends in Ne%%-
South Wales, one of whoin has furnished me with inform-
ation in regard'» judge Willis while in that Colon)-.

which 1 will not withhold frorn the reader. It will be
fou fià to be not essentiâlly différent frorn the estimate I
had 'formed of him while exercising judicial functions
in Canada. It will also, be founà interesting as giving
more * details connected with his administration in Nev
South Wales and Tort Philip. My correspondent says of
him

Before coming to ]ýe*. South Wales,'he had held a judicial office in
British Guiana, wbere he soon embroiled himself in a publie quarrel
which brought about a memorial, and ended in his recall.

Referring to his being sent ou t as jiidge to New South
Wales he writes

He made himself so, disagreeable to, his brother Judges that they - we re

glad to get rid of him, and when the Port Pl-ili p opportunity offéred, be
was appointed ta the billet. He wu, it is aclmitted, a man of muc h legal

acumen, great application, andconsiderable powers of composition; but
he was, says the authority from which I quote, who knew him. well,

impotent to control a bad temper, lacking in dignity, and capable of bei4g
easily prejudiced-in politics he was a partizan, an intermeddler in other

people's affairs, and always eager to over-step the bounds of judicial
propriety and dabble ùi matters not regularly before bim..

In another part of the correspondence he states, on the
authority of a gentleman who had been Clerk of the Le 's-

lative Council, and who had written a series of papers first
becrun in a Melbourne pâper called " The Worlà" on the

28th November, 1881, under thep,-itle of "' The Chronicles
of Early Melbourne," under the: " Nom de plume " of
Garryowen,.

That after the appointment of Charles Joseph LaNobe as Superinteù

deut of Port Phillip his Ronour had made him8elf so, thorouey

obnoxious to, Bar, press, and pu blic that his Court was the scene of most

unbecoming exhibitions. * He was never in a state of peace, md the

hatchet was not only never buried but daily brandished. over the -head of

some one. It must certainly have been a trying Cmm for him, for

according to aU accounts, the lawyers were worse than the clieuts, and. the

Colon a state of ümlvency. At length the crids came. In
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November, 1842, a publie meeting was beld to express confidence in the

Jtidge's administration of justice, but a breach of the peace was anticipated,
and bis Honor had the golod'sense to insist on fta abandonment. An
address, however, was quietly arranged, and when three hundred

naines were obtained a deputation waited upon him at bis chambers

?1 on 1 Ith March, 1843, to present it. John Pinney Bear, a cattle salesman,
was the Chairman, and presented it. His Honor was much gratified. by
the compliment, and in reply intimated that he had applied to the

Seêretary of State for the Colonies, soliciting an enquiry into bis conduct.

On the other hand, four mémoriala were transmitted to, Governor Bourke

in Sydney, praying for the recall of Willis. One of these bore the names

ùf five hundred and twenty three persons, includingeighiéen magistrates.

It was forwarded through, and recommended by W. LaNobe, the

Superintendent of Fort Phillip. This was in M.ay, 1843, by which tim'e
the Judge had quarrelled with the Gofe m.oý, the Executive Couneil,
and the Judges of New South Wales, the Superintendent of.Port

Phillip, the magistracy, the legal profession. the press, and was

-distasteful to more than one half the community. He was presiding

in bis Court on 24th June, 1843, and wus engaged in "slatinge'

the Crown Prosecutor (Croke) when the Sydney mail was de-

livere(:L It brought news of bis suspension pending the Queen!s

pleasure.
In vain were the subsequent indignation meetings of bis friends. In

vain the presentation to him of an address signed by fourteen hundred

persons. He sailed for home in the Glenberrie on the 18th July, 1843, and

Smmenced bis appeals to the Colonial Office. Interminabl e motions and

arguments before the Judicial Committee of the Privy Couneil followed,
and it took nearly three whole anxious, doubtful years to decide it. At

length, on Ist August, 1846, judgment wasgiven, reversing the order of

the amotion of Judge Willis from office. on the 171th June, ISM, on the

ground that some opportunity of loteing previously heard against the

amotion ought to have been given to him, by the Governor and Executive

Couneil of New South Wales, but reporting to Her Majesty in their

opinion that the Governor in Couneil had power by law to amove Mr.

Willis under the authority of 22 George III., and that upon the facts

appearing before the Governor in Couneil and establisbed before tbeir

Lordships in this case, there were sufficient grounds for the a'motion of

Mr. Willis. The Queen approved, and an order waa transmitted froni

the Secretary of State revoking the appointment of Willis as a puisne

Judge of New South Wales and resident Judge of Port Phillip. Mr.

Willis applied to the Secretary of State for permission to, resign bis office,é4" bursement of the
for a retiring allowance or pension, and also riun

expenses ineurred in prosecutipg the suit. To these demanda a courteous

but decided refusal was given, and all he obtained was bis back pay on

account of salary computed from the date of last payment to, the date

of the warrant of revokement, and such he was given only because of the

reversal of the amoval order. It was a dear quarrel for the colony of

New South Wales, who bad to pay
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Arrears of ex-Judge's salary....... ........ £4852 10 0
Costa in defending Governor Gippa........... 865 4 2
Ditto through postponement on behaif of defen-

dant ................................ 2*212 8

£5750 6 10
The Judge made several efforts Wo obtain officiai employment; 'but

the Downing street authorifies, taught by the pa.st, would have nothing

to do with him. He died in I7

L
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SIR jowN BE'\-ERIEý- RoBiN,.ýoN, BARONET, CHIEF

JUSTICE OF UPPER CANADA.

IR JOHN BEVERLEY ROBINSON was

the son of Christopher Robinson, Esq., who.

was fourth in descent from Christopher

Robinson Esq.,of Cleasby, in the West Riding

of Yorkshire, Enigland-a brother of thé- Right Reverend

John Robinson, D.D., Lord Bishop of Bristol, and after-

ivards of London.ih the reign of Oueen Anne-and who was

first Plenipotentiary at the Congress Qf Utcecht. Christo-

pher Robinson of Cleasby, above named, came out to

America in the reign of Charles 11., as 'private Secretary

to Sir William Berkeley, Governor of Vircrinia, and subse-

quently became -G-overnor of that Colony, his residence

being near the Rappahannock, Middlesex County, rendered

familiar to every readýr of the Virginia Campaicrn of the

Federal Arrny during the War between the Northern and

Southern States of the United States. The second son of

Christopher Robinson was John' Robinson, President

of the Council of Virginia, who was'born in that Colony,

and married Catharine, daughter of Robert Beverley, Esq.,
formerly of Beverley in Yorkshire, but then a resident of,

Virginia. This John Robinson had several §ons, one of

whom was Colonel Beverley Robinson of. the British

Aimy, who raised and commanded a regiment during the

RevolutionaryWar. HewasfatherofGeneralSirWilliani
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Robinson, end of General Sir Frederic- P. Robinson, G.

C. B. From another of these sons .%,as descended Christo-
pher Robinson, the father of Chief Ju4tice Sir John

Beverley Robinson. The father of the Chief Justice was
born in Middlesex County, Virginia, and received his

education at William and Mary College, of which venerable
institution, his ancestor Christopher Robinson liad been
one of the first trustees. ,

Duriner the American Revolution Sir John's father, at
the age of seventeen, leff college and obtained a commis-
sion as ensign in Colonel Simcoe's reginient of Queen's
Rancrer's,. which fornied a art of Sir Henry Clinton's,

army, He served in this corps until the peace of 1783,
ivhèn on'the regiment being reduced, he emicyrated with
many other Loyalists to New Brunswick. While there he

married Esther, daughter of the Reverend Jolin Sayre.
The Reverend John Sayre, when the war of the Revolption
c9mmenced, was Rector of Trinity Church, Fairfield,
Connecticut. J. W. Lawrence, of St. John, New Brunswick,
i , n his "Footprints, 1783-1882," states that the reverend
gentleman removed. to Maugerville, on the River St. John,
and died August 5th 1784, in his fortý--eicrhth year; and
hisdaughter Esther married Christopher Robinson, and
shortly after left with him, for Upper Canada ; that he was

appointed Deputy Suiveyor-General, and was father of
Sir John Beverley Robinson. "It would seem, however,
that Mr. Robinson first settled in Lower Canada, at
L'Assomption, in 1788, and having remained for a time at
L'Assomption, removed shortly afterwards to Berthier,

ý%-here his second son,*John Beverley, the future Chief,
justice, was born on :26th uly, i-qi. In 1792 Major

General Simcoe came out from England 'as' the first
Govemorof Upper Canada. He had, às we have seen,

been Mr. Robinson's commanding officer during the
Revolution. The Major-General induced his quondam

ensign Christopher, to remove from Lower Canada and
take up bis residence in Kingston, which"he did, and lived
there six years, He was admitted a Student of Law in



124 IT%-ES OF TIIE JULGES.

Trinity Term., 1797, 37 George Ill., and was called to the
Bar of Upper, Canada in Trinity Term, 1797. He stood
No. 6 on the Barristers' Roll at Osgoode Hall, and alsýo
No. 6 on the Benchers' Roll. He continued in the
practice of his profession till 1798, during which period he
was elected a Member to the first Parlia'ent of Uppe'r

-Canada, held at Newark, to represent the counties of
Lennox and Addincyton. In 1-98 he xemoved- with his
family to York, now Toronto, intending to settle on a

place which he had, bought below the Do' n on the Kingston
Road, and on -%vhich he had built a small house. He died
on the 2nd of November of the. same year after a short
illness, having sufféred frorn the 'out for many years.

Sir John Robinson reccived his education principally at
the hands of Dr. Strachan, and was entered as a Student-

of-the-Law in- Hilary Term 48 Geo. III. A.D. i8o8. He
studied under'the auspices of Attomey-General Macdonell,

who was Provincial Aide-de-Camp to Sir Isaac Brock, and
-ho was killed a few minutes after his gallant Chief had

fallen at the battle of Queen -ton on the I 3th Octobér, 18 12.
Sir J ohn was called to the Bar in Hilary Term, 18 15-, 5 5
Geo. III. He stands No. 4o on the Barristers' Roll, and.

23 on the Benchers' Roll. He was three timesp elected
Treasurer of the Law Society, i.e., in the years 1818-1821,

and 1828-1829. While yet a Student Sir John in 1812
-enteréd the service of the Militia in defence of the Province
in the War of 18 12. He served as Lieutenant in the York

Militia, aýd was present at the surr%-.nder of General Hull
to Sir Isaac Brock, at Detroit, in August of that year, and
drew up the, terms of surrender. He was also at the battle
of Queenston Heights, where Brock so nobly fe-11, and was
one of the officers of the detachment whÎch after that
battle escorted a number of American prisoners to Quebec,

among whom was Colonel, afterwards General Scott of
the United States Army. He was mentioned in despatches
for his gallant conduct in- that battle. On hiÉ return frorn
this service he w*as before he was actually ca*lled to the
Bar in due forrn of law, appointedacting Attorney-General
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for Uprer Canada, the Solicitor- encrai Boulton bei n cr

then a prisoner of war in France. On the 14th March, Uî

i8i-ý, the Lecrislature of the Province pasýed an Act -

recitincr

heî-em,4 the glorious and honorable defence of thi8 Province in the

war with the United States of Anierica hath necessarily, called frorn theïr

usual occupations, and professions, most of the inhabitant8 of the Province,
and amongst theua very many Barristers, Students-at- Law, Attorneys,
and Articled Clerks of Attorneys, whereby the regtilar meetings of the - eý4T1

Benchers of the Law Society of the said Province, being for rnâny teritis

past interrupted, several young gentlemen have been prevented froin le

making (lue application for admission on the books of the said society as

>ý',tudeiits-at-I.,aw, and several Students-at-Law have in like Mauner been

prevented being called to the Bar to their inanifest and great injury: awl

et7hsremý, this evil, as far as in thein lay at a meeting of the said Law

Society, held as of Hilary Terrn in the fifty-fifth year of hîs present

.Nla*esty's reign, did enter upon tbeir books the nanies of sever-al persous

who have been prevented in manner aforesaid froni obtaining their due

?wadmission as Students, and Barristers, as aforesaid : therefore to rernove

idl doubts as to the legality of sach entry . it is enacted that all those

persons whose narhes were then entered on the book of the Law Society

as Students-at-Law, Îand Barristers, should be deerned, and held to be

legally and regularly entered on the said book, and are thereby declared

to be Students-at-Law, and Barristers, within the Province, and of such

standing as to time as is now allowed to each respectively upon the book

of the Society.

Sir John Robinson was one of the gentlemen ivho beincr -Z.
in active service at the front during the m-ar was prevented

going, up for call at the recsular time, and so was entered*

on the books of the Law Society in H ilary Term, 5
Geor(Te III., and his admission confirmed by this Act of-

Parliament.

We find that in his case a tribute was paid to his talent

while yet a student: his appointment as acting Attorney-

Gencral taking place i gth November, 18 12,, before he %vas

called to the Bar. On peace being proclaimed, Mr.

Soli citor-Gen eral Boulton (who on a voyage to Encrland.

liad been made. prisoner by a French privateer and'takèn

to France) obtained his liberty and on his return frorn

France to Upper Canada in 18 15, was created Attorney
Gencral, Sir John Robinson'taking his place as Soliciior-. Z
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Geneial.. 111 1817 Mr. Boulton was elevated to the Bench,
and Mr. Robinson was again appointed, and this time

permanently, to ýbe Attorney-General of Upper Canada.
fle ent-encd the House of Assembly of Upper Canada in
1821 as meniber for the Town of York, then the seat of

Goveriiment,, and was twice re-elected, continuing to be a
i-nember of, that branch of the Lecyislature until he was

summoned to the Leaislative Council on the i st
S -o, of which brancli of the Legi.;Ia ure

anuary, i c t he was

appoitited Spea-er on the 2nd /of january, 1830.
In his professional practice at York, Mr. Robinson had

the confidence of a great number of people, and on the
circuits he had many friends. I have heard him say that

iii going on circuit he had often to travel on horseback

saddle baas as rece'ptacle of fils briefs and his -books

for ready refèrence. There are no published reports oÈ

decided cases from his call to the Bar till 18241. být the

records in Osgoode Hall shew he had a large established

practice, the largest of his day. His name appears in

Taylors Reports, 1824 tO 1829, arguing cases in opposition

o the Solicitor-General and other prorninent Bàrristers of

the tin-e. He was duýring that tirne Attorney-General and
head of the Bar.

1 will not dwell now at larcre oi-i this period of his life
as it was in his character of Chief Justice that he gained

his arreat distinction.
It will not be irrelevant to refer to Mr. Robinson's par-

liamentary carcer, as in sorne measure affording a key to

his subsequent judicial life. If 1 might venture an opinion

1 should say that there was no more devoted a King's m an

in his Majesty's dominions. 1 micrht add that a reverence

for establisheci authority was one of the distinauishing

traits of his life. NNIr. Robinson was a Tory of the old school.

Church and State liad a charm for him which, to men of

the present day, seems a relic of feud'alisrn. Well !-it may

be so but in the days of feudalism there were rnany knights-

errant who foucyht their country's battles bravely and well.
Tempora inutantur et nos inutainur in il, is."
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Since the' Américan and French Revolutions the world

has witnessed orreat changes, the most sicynificant of which

the spread of democrac In.M,,r. Robinson's parliamen-

tary da the voice of the peopie was first 13&gini-iing to, be

he2.rd but it wasà small volce. In Upper Canada it was

stifled by a system of autocracy which prevailed in Upper

Canada as in other colonies.

In writinc, the lives.of previous Judges 1 have referred

to the pernîcious system -which prevalled of judges beincr

members of Parliament. ' I have now to refer to what 1

conceive to have been ariother dangerous element in the

administration of affairs, and that was that the Chý]ýef

justice of the Province was a member of the Executive M

Council, frequenth, if not always, the head of the Council u
and the adviser of the Lieutenant-Governor ôf the Province

this ivas the state of things in 1828 when Mr. Robin-

son was a member of the Legislature and Attorney-
General. It 0 si

-as part of a system which did n t - tri-e

him as contrary to principýles of crood crovernment. The
Roman Càtholic Bishop-and Archdeacon Strachàn were

-both members of the. Legislative Council, -the higher

branch of tfié-ýLegislature. 1 can quite understand,- con-
the-school in wh'ch M.r. Robinson was educated

that he could easily convince himself that in a country where

the Governor came as a stranger to the Province, its
habits and customs it %vas not incompatible %vith good

,,-o,ýernment that he should have as his adviser one inti

mately acquainted ivith the condition of affairs. and none'
so likely to fulfil the requir'ement as the Chief Justice.

That was not, however, the view entertained by the
majority of the members of the Legislative Assembly. On

refèrence to thé journals of the AssernblY, 4th Session, gth
Parliament,-9 George IV., A.D. 1828) 1 5th March, it will

be seen that the Assembly passed the following address: È

To THE KiN-(;s MosT ExcELLENTNIMESTY.

MOST GILACIOUS SýOVEMIGN:-

We, Your N.lajfflty's (lutiful and loyal subjecte, the Coininons of
Upper Canada in Parliament amwmbled, beg leave most humbly to
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approach Your Majesty upon à subject of the.deepest interest connected

with the adminâtration of justice -
We would again huml)lv and earnestly represent that the Executive

Council is appointed by Your Majesty to advise His Excellency upon the-

affaim of the Prov-ince, and that the connection of the Chief Justice with

it, wherein he has to advise Hia Excellency upon executive measures,
many of which 'inay bear an intimate relation to the judicial duties he

may have thereupon to discharge is highly inexpedient, tending to

embaraas hiqi in his judicial, functions, and render the administratioa

of justice les& sati-Oactory if not leu pure.

Your Majesty's faithful Commons represent their deep sense of the

expedïency of rendering the Judgffl in the ProNînce as independent of the

Crown as the Judges of England.

The prayer of this address was, that His Majesty would

bc pleased to discontinue to impose on the Chief ustice a

duty so incompatible with his judicial character.

Mr. Rolph, seconded by Captain Matthews, moved the

adoption ofthe address. The yeas were: Baby, Beardsley,

Bidwell, Clark, Hamilton, Horner, Lefferty, and nine other

members, nnes well known in Canadian Parliamentary

History, in all sixteen. The nays were: the Attoriiey--

General, John Beverleý Robinson, and five others,
in all. The address was carried by a majoritý, of

nine.

As we have seen Mr. Robinson voted with the minority.

This vote is sincrularly illustrative of the spirit of the times

actuating those who, wished to preserve the " status qito."

We find here the Aftorney-General voting agàinst a

measure calculated to di-ssever the administration, of justice

from the executive and political head of the Provinceand in

the same division others of the merribers who usually voted

with the Attorney-General are fôund voting for the measure-

This like many othër measures passed upon and reported

in the Journals shew that at that time it often occurred

that Tories and Reforiners voted on the same side. There.

was not nearly so, much partisanship then as now, every

man voted according to his conscience, there was no man

inPàrliament big enough to hold in his pocket the votes.

of his féllow members or curb, the aspirations of a pro-

gressive people.

e ;, 41! 
ý:.
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In the same session of the same Parliament we find the
Religious Denominations. Bill passed, the object of-which

-,-ýVas to enable religious cdngregations, Presbyterians,
< -Lutherans, Calvinists, Methodists, Congregaiionalists,

Independents, Anabaptistsq Quakersy Menonistsy Tunkers,
or Moravians, to, appoint trustees, and their successors in
>erpetual succession to hold land for the purpose of their
meeting house, chapel, or burying ground. We find
the Attorney-General, (Robinson,) Bidwell, Perry, and

McDonald, of Glengarry, voting on the same side for this
measure, while we find Rolph and nine others on the

opposite si& The measure seems to, have been carried
by a majority of nine, and amoniffist these Episcopalian,
lý?*oman Catholic, and Methodi%t members. This rule
shews that Mr. Robinson by -acts evinced his high

regard for the early settlers of_the country of whatever
faith or political complexion. ýMr. Robinson, a noted
Tory, is found-.voting on the same side aÈ Bid'ell and
Perry, the most pronounced Liberals of their day.

e
A great deal has been said and written in Canada about
family compactism-that there was a family compact, and

Mr. Robinson the head df it. This is all verytrue. At the
same time it must be remembered that the chief men of

-ere called Famil
the Province iý Compact thirty yearsy

before Mr. Robinson came upon the scene. The old family
compact was somethin like the F. F. Ws of Virginia9
-- They were a party of thems'i2lves, and monopolised the
most and best offices of the state.

Much has been written about Mr. Robinson's Parlia-
mentary -treatment, sometimes called bad treatment,
of Barnabas Bidwell, the . father of the distinguished

lawyer Marshal S. 'Bidwell. A. close examination of the
facts, however, will dissipate any such erroneous idea.

z, ..N -The journals of. Parliament, A.D. 1821, tell the whole
story. Barnabas Bidwell was in 1821 elected Member of

the - Assembly to represent Lennox and Addington in
Parliament Mr." Bidwell was bérn in the British Province-

of Massachusetts Bay before the American Revolution

17-L. j.
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He remained in that Province during the rebellion of the

British colonies, being under age, and without taking up
arms against the mother country. After arriving at the

age of twenty-one years he was appointed Treasurer of
the county of Berkshire, Attorney of the State of Massa-
chusetts and Member of Congress. He took an oath to
support the Constitution of the United States. He came

"' t Upper Canada in i8io, and constantly thereafter
remained therein, and took the oath of allegiance to His
Majesty the King of Great Britain. On thee2gth

December, 1821, the petitio'n of Timothy Stong and one
thousand other electors of the counties of Lennox and

Addington, praying for the expulsion of Mr. Bidwell from
the Assembly on the above recited facts, m-hich he
admitted, came up.

On that occasion the Attorhey-General .(Robinýýn)
moved that the 29th December be appointed for taking

into consideration the petition of M r. Stong and others
against Mr. Bidwell's election.

It was moved in amendnReiït by Mr. Jones: of Grenville,
that it be resolved That this House is pf opinion that

Barnabas Bidwell, ne being naturalized by any British
Act of Parliament, is an alien, and therefore incapable of
being elected to serve in the Parliament of this Prôvince,"
(Upper Canada). Twelve Members, including the Attor

ney-General, voted for the amendment and nineteen
against. The amendment was t4erefore lost, and the
original motion was carried.

No -one can say that the Attorney-GqýheraI and twelve
ýothers most of whom were United Erhpiré Ëoyallists,-'ýè ère
influenced by any other motive than to purge Parlia!'nent*

lof the presence of a gentleman however estimable who had
taken the oath of allegiance to a Government fori-ned on
the wreçk of the British Colonies, and with which Govern-
ment their country had been at war, but seven years pre-_
viously, - A country of which Mr. Bidwell -had been a

Member of Congress, and so in a measure responsible for
the hostility of the United States in the war of 1812.- We

àÀ.
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must view these matters as they struck the men of that
day, and not as it could strike men who live half a century

afterwards. In ihe following year there were found more
members who were willing that Mr. Bidwell should retain

his seat in the House.
On the 4th of january, 1822, the question for the avoid-

ance of the election of Mr. Bidwell again came up, and
hi's election was avoided by but- one vote. Dr. Baldwin,

Mr. Baby, and Col. Nichol voted that Mr. Bidwell should
retain the seat, while the Attorney-Genéral voted for the
avoidance of the election.

It may be. that the closeness of the vote texasperated
the liberals of that day. Still W'hen they had voting with
thern several supporters of the Attorney- Gen eral, as well
as personal friends, it may well be conceived that there
was roorn for divergence of opinio4and that those who

voted either way were acting according as their conscience
dictated. Col. Nichol, who, as we have seen, voted against

the Attorney-General on the Barnabas Bidwell motion on
the gth january, 1822, five days after -the vote on the

Bidwell motion, brÀ>tzght up the. report of the joint Com-
rnittee of both Houses appointed to, draft an address to

His Excellenc the Lieutenant- Governor praying him, to
appoint John B. Robinson, Esq., Attorney-General as

Commissioner to take to England and present at the foot
of the Throne the joint ýýddress of both branches of the

Legislature to, His'Majesty relative to, the financial con-
cerns of the Province of Upper Canada; the Committee
reported that they 4ad agreed to a draft which was read,
and is as follows

To Hi8 Excellency SiR PEREGRINE MAITLAND, COMMiMiOner Of the MOSt

HonoraUe Military Order of the Bath, Lieutenant Governor of the

Protince of Upper Canada, and Major General Commandiw

HÏ& Majuty'.q Force,8 therein, &c.

M1AY rr PLE,&sic YorR ExcxLL.Ncy---

The 1,egislative Council and Éouse of AÀsembly while concurring je,

in a report, and in an address to our Mont Gracîous Sovreign on the
subj ect of our Provincial relations with 1.,ower Canada, have also-united
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in a desire that on an occasion of such-vast importance to the interests of'
this Province some peimon of talent and consideration may be appointed
to lay this address at the foot of the Throne.

The Legislative Couneil and House of Assembly while they disclaim

all desire of interfering with an appointment which by their joint resolution,

rests solely withYour Excellency : and repose the fullest confidence in

your.Excellency's wisdom to select a pemon fully qualified for this im-

portant mission on considering the magnitude of the subject, have agreed

in opinion, from tbe experience of the extensive information of hie

Majesty's Attorney General on the affairs of this Province that the duties

suggested by the reportwi be fulfilled b ' him in the manner most con-

ducive in the attainment of the important end they have in view.

Now as the resolution expresses this was an important
mission-there was considerable friction bétween the

Province of Upper Canada and the Province of Lower
Eanada;ý the duties on goods coming to Upper Canada
from England were levied in Montreal or"Quebec in Lower

.-Canada. These duties largely tended to swell the revenues

of Lower Canada, while Upper Canada contributed she
had not received her proper share of the revenne. Other
questions of great moment affected the body politic of
both Provinces. Committecs of the Legislature of the
two Provinces had been appointed, met, received evidence,

and reported. It became necessary tliat England, should
be called in to adjust the difficulties that had sprung up in

the Provinces.
It was no small compliment to Mr. Robinson that he
at this epoch at the earry age of thirty years, should in.

such Îiattering terms have been selected to répresent so
m-portant interests to the Parent State. Mr. Robinson im-
mediately, on receipt of the resolution, wrote a letter to the

Speaker of the House acknowledging the. honor done.
him- by appointing him commissioner, and then wept on
to say

I trust that it will be believed that on an occasion of this kind con-

siderations of a personal nature would not have more weight wit]4 me

tban it is necessary te give them, but having no private interest or
object to advance by dischargffig the duty committed to me, 1 owe it to,

myself to represent that however willing I may be to incur the incon-','

venience which, muet attend my immediatedeparture for Europe, My
present circumstances do not admit of my making any considef»able
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sacrifice, and thatl cannot meet the expenses which must attend the com-

mission and sustain the loss which must arise froin an immediate abandon-

ment of My publie emoluments, and the total interuption of My professional

pursuits for an indefinite time wi&hout an adequate provision.

Subsequently adequate provision was made, he under-
took the commission, and fully satisfied the expectations
,of the Legislature in his manner of performing the duty

-entrusted to him. On his return to the Province he "A
received the- thanks of both branches of the Lecrislature 'aj

couched in the strongest language of approval. During
his stay in England he was called to the English Bar by
the Honorable Society of Lincoln's Inn, and shortly after
the Imperial Government offéred him the valuable appoint-

mënt of Chief justice of the Mauritius which he declined,
perferring to follow the career he had so successfülly

begun in Upper Canada.
Colonel Nichol, whose name I have mentioned as inoving

the address to which 1 have referred on the subject of Mr.
Robinsons mission to England, was one of the ablest and

most noted members of the Assembly, and a companion in
-arms with Mr. Robinson and the gallant General Brock on
the occasion of the capture of Detroit and the surrender of

General Hull in 1812. In the. possession of the faniily of
his son is a gold medal specially awarded to Colonel
Nich'ol for his service on that occasion. On one side is
inscribed D-ETROIT on the obverse side is the figure of
Britannia ; and inscribed on the outer edge of the medal
Lieutenant-Col. Robert Nichol Ouarter 'Master General Vý

to the Militia."

This -medal was awarded Colonel Nichol for special
services. It was a tich souvenir of the past and no one

-congratulated the recipient of it more heartily than Mr.
Robinson.

In the year 1829 was held the Assembly which sur-
passed all others up to that time in advocating those J.

eeM
principles of reform, which had got a fast* hold on the
people. At the first'session of this Parliament Marshal
S. Bidwell, son of the Barnabas Bidwell to whom 1 have
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previously referred, m-as a Member of the House;,-ý'ànd

electéd Speaker. A lar ority of the Members of this

House were opposed to the policy of previous Leorislatures

mainly gu ided by John Beverle Robinson, then and

still, Attorney-General.

The proceedings of the House!5how that the populariity

of the Attorney-General was visibly on the decline. It

was not without a protest that he had gained his seat for

the town of York. He was, however, sworn in as Member

on the 8th January, 1829. No sooner, however, had he

secured the position than he found his place an unenviable

one. Attacks fast and furious were made on him and his

policy, which must have been trul galling ; and yet the

Attorney-General stood manfully to his cruns. On the

I 2th january, 1829- a resolution was passed in the House':

That although the House sees his Excellency, (Sir John Colborne.
Lieutenant Governor), unhappily surrounded by the same ad% m as
have so deeply wounded the-feelings, and injured the best intereqtz of the
country, yet in the interval of any necessary change this House eutertains,
an anxious belief that under the ampices of his Excellency the eminis-
tration of justice wil.1 rise above suspicion, the wishes and interate of the
people properly respected, the constitutional rights and independence of
the Legislature be held inviolable, the prerogative and patronaellof his
Most Gracious Majesty be exercised for the happiness of the peoýie and
the honor of the Crowm, 'and the revenues of the colony be hereafter
sacredly devoted to the many and urgent objýects of publie improvement,

after making provision for the publie service npon the ba8is of Uat-
economy which is suited to the exigencies of the country and the condifion

of its inh,-abitants.

This resolution was strongly opposed by Mr. Rob-

inson (Attorney-General) and five other Members, but

in a full House of fort -eight Members was carried

by a majority of forty-two. The resolution speaks for

itself, Every word, and every line of it indicate that the

Legislature (the Assembly) was hot-afoot'.after reform-it

was a direct stab at the Attorney- General, and the existing

order of things, expressing that: His Excellency is

unhappily surrounded by the saine advisers as have soý

deeply wounded the feelings and injured the best interest!ý

of the'country."
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The refèrence in the resolution to the administration of
justice was doubtless aimed at the Attorney-General.

In the life of judge Willis 1 have referred to the con-
viction of Francis Collins for a libel on the Attorne%

General the case was tried before Mr. justice Sherwood,
and resulted in Collins being subjected to a fine of £59,
and sentenced to twelve months imprisonment. Durine
the Session Of 1829 the matter of the conviction m-as

brought up in the Assembly, Collins had petitioned the
Lieu ten ant- Governor for remission of his sentence, and
the prayer of the petition was refused. The Legislative-

Assembly undertook to second the application of Collins
for executive clemency, but met with a rebuff from the
Governorand that not in very mild tèrrns. Events were- î

proceedingrapidlytoacrisis. Onthe26th anuaryi829,
the Assembly passed a resolution

eThat they owe it to their own dignity and honor to declare that by
their application for the exercise of the royal clemency towards Francis

Collins they have not merited the imputation which the apprehend to, be-

couveyed in his Excellency's message, that their request was inconsistent

m-ith, the due support of the laws, and their duty towards society.

This resolution was carried, twenty-four Members
voting for it, and nineteen against. The Attorneyr-Gen-

eral voted with the minority. The carrying of this
resolution shews that the Attorne -General had lost his

hold on the House, and that, in a matter in which -he was

personally concerned, the Legislature were desiPous of

condoning the offence of Collins, the libel on the Attorney-

General. er

On the 16thJanuary, -1829, the Sedition Law Repeal
Bill was read a third thne and passed in.a full House,

forty-one Members voting for the Repeal-* and one (the
Attomey-General).against the Bill. By these proceedings ......

it becarne quite evident to the Attomey-Glipneral that he
'X

should no longer oppose the will of the people as exp ressed
in Parliament.

At the close of the session, in July, 1829, an offer of
the Chief usticeship, (become vacant by the retirement
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of Chief justice Campbell,) having been made to hirn
he accepted the office, not displeased to be rid of the

turmoil of political life.
O'n his elevation to the Bench the Chief justice found

himself called upon to administer and interpret laws, a
very considerable part of the Canadian statutory portion
of which he had either framed or assisted in framing. A
refèrence to the Statute Book for the term, he, was in
Parliament will shew that during that period many laws
of a truly practical and beneficial châracter were passed,

especially laws relating to legal procedure and the
administration of justice. It can well be understood, then,

77 how much at home Sir John found himsélf on the Bench.

It would be idle to attempt to give even a synopsis of the
judicial decisions come to by him during the thirty-three

years he was Chief justice of the Queen's Bench. It is
sufficient to say that during this whole period, the longest

ever attained by any Chief justice or Judge- in the

Province, he was looked up to, as indeed he was the head

of Bench, and that his decisions, contained in thirty

volumes of the Reports, uniformly had the respect of the
Bar. He had much to do in giving interpretation to the

laws regulating the division of lands in the Province, and,

was fîmiliar with all the intricacies of the boundary laws.

In commercial law he was ever for a liberal interpretation

of -the laws affecting banking and commerce, regarding

these matters as of the utmost importance to the advance-

ment of the Province. He had no difficulty in bringing

his mind to a clear conception of the différent circurn-

stances p. f the mother land and the colony in relation to,

land matters. Evidence of this is found in' his decision in

Dean v. McCartlzy, 2 Q. B. 448, where he made a bold

attack on the English law in regard to the owners of land

kindling fire on théir own land whereby a neighbour's

fence was burned, holding that in Canada, where such fires

were useful or necessary to clear the lands, such owner

was not an insurer that -no injury should happen to his.

neighbour, but was responsible.only for negrligenke. This

ýî
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decision was followed, and in' effect its correctness
affirmed by the subséquent case of Gilleti. v. North Grey

R. W- CO-, 33 Q. B. 128, affirmed in Appeal, 35 Q. B. 475.,
In the admin -istration of Criminal Law the Chiet justice

was strict to a degree. Before promotion to the Bench

his long, practice in Crown Law, as Attorne -General,

had directed his mind in channels that ever after pursuèd

their even course. Having practised before him for

seventeen years of my professional- life, and in my early

professional career engaged in a great many criminal cases,

1 can bear testimony that while the Chief justice was

strict he was ever ready to hear what counsel'had to sa), in

-defence of a prisoner, giving due weight to all counsel's

arguments in his charge to the jury. I am aware that

there arc those who think that his bias was unduly to, the

Crown, I can not say this, but can say that I do not

believe he ever forgot his ' duty to the Cr'own in this or any

-other niatter. I was once concerned in a criminal' case)

the eminent counsel Henry Ecclesý Q. C., and myself

being for the prisoner, and on the trial before, judge

Draper, at Toronto, wère unsuccessful in procuring an

acquittal. The charge was embezzlement, and frorn the

position of the prisoner, a clerk in a bank, was a serious

one. After conviction we moved Draper, J., to arrest the

judgment, but failed again, the judge sentencing the

prisoner to seven years imprisonment. We were then

entitled to carry the case into the Queen's Bench, presided

over by the Chief justtce, which we did ; and there again

failed to convince the Chief juscice that the ruling of

Judge Draper was erroneous. We then carried the case

to the Court of Appeal, then composed of the judges of

the Courts of Quéen's Bench, Common Pleas, and

Chanc ery, when the case received much considération, the.

points were much debated at the Bar. The Court of Appeal

(the Chief justice assenting), was at first disposed to con-

firrn the opinion of the judge who made the ruling at the

ýCourt of Oyer and Te « rminer cohfirmed by the décision of

the Court of Queen's Bench, but after much diffèrencéof
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opinion on the Bench, and much discussion there, just
before csivinu judryment the* Chief justice reversed 11 is

previous rulincr adrnitted that the ruling at the trial had

bcen wrong, that the ruling of the Court of Queen's Bench
confirming that r'ulitig;4nd in which he coricurred was wrong.
The majority of the Court adoptinor this view the conviction

of the prisoner was quashed, the judfryment arrested, and heZ>
was saved from the severe infliction of imprisoninent for

the term of seven years to which he had been sentenced.

1 think in this case the Chief Jus'tice shewed the highest
attributé of a judgé in reversing a decision which he had

conie to when a fuller investigation and argument satisfied
him that the decision was wrong. I mention this case as

shewing that the Chief justice was capable and willing, in
ail cases, to answer the demands of justice.

In the Rebellion of 1837 the Chief justice doffed the
ermine for the s word. The mornincr after the Colleue bell

called the citizens of Toronto to arms to meet the. invaders

marchincy down Yonoe street to disturb the city's quiet, lie

%vas at St. Lawrence Hall, where the Governor had taken

up position to meet those who were willincr to defend theD
town from attack. I was a College boy at the time and

well remember with the enthusiasm of youth applying for

arms to shoot down the rebels and being rejected on the

ground of beincy too youncy for the servic,,c, the Governor

saying that the arins could better carry me than 1 carry

arms. The Chief justice was there as a volunteer, making

common cause with his fellow townsmen in defence of

hearth and home. As to the rebellion itself I say

nothing. Mr. Dent has so well written of the events of

the time in his History of the Rebellion, that it is quite

unnecessary to enlarcre on the subject.

In 1838 it fell to the lot of the Chief justice to have to

try a number of persons charged with treason in the

rebellion of 1837. Two prisoners William Lount and

Peter Matthews were ariaigned before him charged with

this offence ; the prisoners candidly and honestly admitted

the charge, and pleaded guilty. They were in fact some-

If
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of the principals in an armed force destined to attack-
Toronto, seize all the public property, overthrow the

Government, and inaugurate a Provincial Government for
the direction of the affaïrs of the Province. There never
has been a doubt in the minds of any- one that had thé

Ainsurgents been succe-ssful in their attack on Toronto, not Vonly the public property of the place but the public men
Would have been made subject to the invading force. 4k

'However that may be the indictment against the prisoners
was full and comprehensive, they admitted the charge and
all the Chief justice had to do was to pass.the sentence

-which was capital punishment.of the law,
The Chief Justice, in passing sentence on the prisoners.

expatiated at large on the crime of High Treason and in
a touching manner referred to the misery and ruin entailed
upon the fa'ilies of the prisoners, and not only on their

families, but the families of others engaged in the rebellion.
The Christian Guardian newspaper of April 4th, 183çS,

in a three colunin article, published in full the remar-s
of the Chiéf justice on that melancholy occasion. After
dealing in generalities the Chief Justice addressed each of
the prisoners separ-ately in the following words

With respect to you William Lount, yon are known to have held that

station in this-Province, that you must have take' aiid probably--on more

than one occasion a deliberate oath to bear" true allegiatièë- to that
Sovereign against whom you are convicted of having levied open war. 1
hope you have now some sense of the aggravated guilt of violàting 80

solemn and express an obligation. In a countr in which you. had beeit
admitted to, the honorable priNrilege of makiing laws to bil)d your fellow

gubjects, it was due from you to, set an example of faithful obedience to

publie authority; instead of combiniDg with desperate unprincipled men

to, overthrow the Government of your Sovereigu, and to set the laws at

(lefiance, you shôuld have been found to, resist such an attempt by every

sacrifice of life or property. . You are too intelligent not to, have known

your duty. The signal fidelity of thousands of people of this Province of

humbler station than your own- shews that there was no room for doubt

as to the part which it became you to act as a man, as a slxbject, and

as a Christian. That you have so fully deviated from tbat course milst

now be the occasionof bitter remorse to yourself, as i have no doubt it i4

the occasion of sorrow to most, if not all of those who were exposed to

danger from the wicked rebellion in which I fear I must say you took a
very prominent part.
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In addressing Peter Ma'ttÉewsý the Chief justice' said

With regard W you, Peter Matthews, it is not unkown to me that in one
period of your life, you proved yourself willing to render useful service in

defence of your country. You certainly are not ignorant of that duty of

allegiance which binds a subject to hie Sovereigin; and it is to be deplored

that you should have so freely betrayléd it. I fear that the part which is

known to have been borne by you in the late miserable rebellion wae, too -

conspicious to allow it to be supposed t1iat you were a reluctant or

unwilling agep Btit I take it for granted that the evidence of these

j

facta whicli, yon had iiot confessed your guilt, would have been laid

before a j y on your trial, will be submittéd to consideration in the
r *n

proper arter.

Addressing both prisoners the Chief justice thu'

delivered himself

I need hardly tell you, prisoners, that the painful duty which your con-

viction of the crime of treýason imposes on this Court is marked out to them

by the law- We have no discretion to exercise. The awful sentence of

death muet follow your conviction. But although a power to pardon

resides only in the Sovereign whose authority you endeavoured to subvert,

if I cobld conscientîously encourage in you a hope that pardon could b.e

extended, I would gladly do so, for it would ' render infinitely less painful

the duty which the Court has to discharge. I know no ground on which

I can venture to hold out to you such a hope, and I do therefore most

earnestly exhort you to prepare yourselves for the execution of the sentence

which, is about to be pronoünced. In the short time that may remain to

you I pray that yon may be brought to a deep sense of the guilt of the

course of which you are convicted, and that you may be enabled to

address yourselves in humble and earnest sincerity to the infinite mercy

of the Saviour whose Divine commana yau have transgressed.

No one, the most hypercritical can take exceplion to

this charge. It was no doubt a painful thing to the Chief

justice to be obliged to sentence men who in other days

had well served their country; in Peter Matthew's case,

,no doubt, in the militia in the War of 18 12. 1 have it

from the best authority that in the evening after the

sentence -%Vas passed the Chief justice said to an old friend

that he had never performed a more painful duty in his

life.
. It has been supposed by sonje 1,aymen, and it may be

by others, that the Chief justice should have in some way

interposed to save the lives of the prisoners. It seerns to
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be forgotten by such persons that the province of mercy is

exclusivelv with the Crown. The Court aftèr condem-

nation has but to pass the sentence o the 1 aw.

Sir George Arthur %vas Governor of the Province, and

it rested with him to have extended the clemency.-of the

Crown if he had reason to believe that the public interest

dernanded or even warranted its exercise. The Governor

was much importuned to spare the lives of the prisoners.

As rnany as thirty thousand people petitioned hiàm to

extend the mercy of the Crown to the prisoners. All
attempts to procure a commutation of the sentence proved-

to be of no avail. The prisoners subjected, to the

extreme penalty of the law. The Governor might' and Ce:

probably did, call on the Chief Justice for a report of the

case as it stood before him ; and it would then have been
ý à4.the duty of the Chief Justice to say xwhether or not he saw

anv (Tround for recommending a pardon or reprieve.

Mr. Lindsey, in his life of Mackenzie, ha' writtei-r

(referriri-,çy to Lount and Matthews)

Ar_There was indeed no question about their guilt, but the Chief Justice
afterwards performed the ungracious office of assuringthe Executive that

- "eF140he saw no ground upon which he felt that he could properly recommend
a pardon or respite.

To say that'there was indeed no questioniabout their A
lnuilt, but the Chief justice aftem-ards performed the

una.racious task," &c., is something akin to a non sequitur.

However that may be, the Chief justice in reporting as

he did, or is said to have done, to the Govemor was but

performing a plain duty. WitÉout travelling out of the

record, what other report could he have made? The

prisoners had admitted guîlt, and the Chief justice had a

duty to perform to the Crown and the country. Unless

he admitted that rebellion was justifiable, which he was :Y 1
not likely to do, he could not have done otherwise than he

did. Even if rebellion could be justified it had ýnot been

set up as a defence. The Chief Jus.tice at this time was a

Legislative Councillor. He had been for many years a1
member of that body and its Speaker. As a member oÇ
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t1ye Legislative Council he was sworn " to defend the Crown

against all traitorous conspiracies and attempts whatever

which should be made against the Queen's person, Crown,
or dignlty." This oath the Chief justice under all

circumstances religiously observed.

The Christian Guardian newspaper, the influential organ

of the large body of Methodiâtý, in the Province, in an

editorial under date..of April'ý', 18ý 1838, affected to give

some reasons why Sir George,, Arthur could ijot see,,X

%vay clear to exercise- the clemency of the CroWn. . The

editorial reads as folIows
We understand that several t*t* raying for the exer

1 long, p cise of the
Ro al prerogative in their behaiý,e4eZç sent in to the Governor who ex-

pressed his deep regret -- ihat the circunistances were such as to,

render his interference .1mp''roper,. and' that a sense of publie duty con-

strained hini to allow tll»"Iaw to take its course in relation to thern.

This decision was probably founded mainly upon the consideration that

Lount was the leader of the band of rebels who marched to Montgomery'$*

on the fatal night in which- the gallantColonel Moody was murdered, and

that no facts have transpired to elicit the actual perpetrators of that

horrid deed ; and that.Matthews wu the leader of the party who burned

the property of Mrs. Wa-shburn, attempted to, burn the Don bridge,

killed a man, and fired ulx)n a woman who expostulated with them.

With these partieulars -before them, and many others which ha-ve not yet

been made publie in consequence of the prisoners having avolded a trial

by pleading gnilty. It appears that the Executive deemed it imperative

that such an example should be made as would be likely to, deter persona

in tirne to, come from entering upon a project so fraught with evils of the

highest magnitude, and- so, utterly subversive of everything that is

essential to the good order of society.

The members of the Executive Council at this-,,time

were
The Honorable Robert B. Sullivan.

William'Allan,

Augustus Baldwin,

John Elmsley,

Wihiam H. Draper.

I do not call this a Family Compact council.

In writing the life of -Ch'èf Justice Robinson the work

would be unfinished if some allu'sion were not made to the

Family Compact, of which he -was the reco,,nized chief
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and there arc not wanting> writers who have laid to the

,door of the Family Compact all the sins that flesh was

heir to in those days, including the non-reprieve of Lount

andMatthews. Afterallivhatwas the Family Compact?

It was an organization composed'of those who had origin-

ally settled the Province, and no doubt thought they had

at least a pre-emptive right to it, rnany of thern having

'Occupied positions of trust in the old colony. The-'y were

me n not of the same family or always of kîn to, each other,
but like the soldiers of old, when they had conquered

a place they meant to hold it.' The governmen' of the

country got into their hands, and they were determined'to,

hold it again.st all comers. The citadel had many defen-

ders, Beverley House one ôf the principal bastions, no

doubt, being held by the'ý'Chief justice, who never sur-

rendered till the last gun was fired.

In 1839 Mr., Charles Poulett Thompson, an English

merchant, was appointed Governor General. In pursuance

of instructions of the English Ministry he proposed for the

acceptance of the peop'4e of Canada a measure which

united the Provinces of Upper and Lower Canada, pro-

vided for the équal representation of both Provinces in a

conjoint Legislature, and conceded the full acknowledg-

ment of the long wished for right of Responsible Govern-

-ment.

iM r. Poulett Thompson, the Governor General, after-

wards Lord Sydenham, in his message to the Legi-ýfative

Council said: " 1 have beenýdnstructed by her Majeýt-jy to

-administer the governmerrt- in accordancë with the well

understood wishes of the-people, and -to pay to their

feelings, as expresssed through theirrepresentý%tives, the

defèrence that is justly due to them." This message was

-'a sad blow, and great iscouragement'to the Tory party.

The practice heretofore had been. not to pay to the fçelings

of the people, as exp * essed thiough their represent*âtives,

the defèrence that was justly due'thern. - On the contrary,

the Executive and the Governor had over and over again

totally disregarded. the will of the people, as expressed
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through their representatives in Parliament. The" vox

populi of those days was as so much thin air, evanescent

and unsubstantial.

Mr. Robinson was startled, but not discouraged by
the action of the governor, Poulett Thompson. In the

following year, 1840, we find him in Encrland, when he

wrote a pamphlet entitled " Canada and Canada Bill, beinig

an examination of the proposed measure for the future

Government of Canada with an introductory chapter

containing some general views respectingr, the British Pro-

vinces of North America." In this pamphlet he took the

ground that a union of the Provinces was in every u, ay

un.wise, inconvenientand would turn out to, be impracti-

cable.

A perusal of this pamphlet will shew that some of his

prognostications have proved but too true the racial pre-,

judice in the Province of Ouebec has been so greal, that

the existence of an Englishman in that Province has

become well niorh intolerable. The Chief justice had

a prescience of this, and was therefore tor the adoption of

some other scheme. The I mperial Federation Act, which

superseded the Act of Union of 1841, had not been

enacted'in his lifetime.

In i8,ýo he was appointed a Companion of the Bath,
and in 1854 received the high distinction of being made

-a Baronet of the United Kingdom. In 1856, on the

occasion of his last visit to England, the'honorary Degree

of D. C. L. was conferred on him by the University of

Oxford.

Sir John Beverley Robinson, in the performance of his

public duty as Judcre and in his private life, was one of«

the most couirteous of men. The junior Barrister as well as

the senior recognized that the Chief Justice always heard

all le had to say in. advocatin the cause of his clients.

The Chief was always dignified in manner, adding dïgnity

to the Court over which he presided.

In 1862 the Chief justice retired from the chief justice~

ship of thp 's Bench and was appointed presidingý
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judge of the Court of Appeal, (i8th March, 1862,) ývhich

offiCé he held up to the time of his death.

On Sir John's retirement from the Chief J-psticeship of

the Queen's Bench the Bar of the Province entertained

him at a banquet of the most distinguished character at

Osaoode Hall. The banquet was in June 1862, and was

of the most i-echerché descri tion. The Bar had givenp
many invitations to guests, and the company numbered.twoý

hundred ; the military, the Church, clergy of more than

one denomination, the Provost of Trinity College, the

Bishops, and the Chief Justice's brother Judges, graced the
-e

occasion. It was a memorable event, thefirst great banquet

given in the new library of Osgoode Hall. Those of us

-ho were there have some recollection of the speech made

by the Chief justice in»response to the toast in his honor.

It was full of tenderness and made a lasting impression on

all those present. -In it the Judge gave a short synopsis,

of the history 'of his early life and subsequent judicial

career. I will only give the peroration of his speech. The

speech itseif was lengthy, and every word was of great

interest. Concluding, he said

They (the Bar) would recollect, and he would remind some of the-
younger members of the profession, that it was the solemn oath adminis-

tered to all Judges for niore than five hundred years, framed in the reign
of Edward III., and worded in the plain, expressive language of that
time That he wili well and lawfully serve our lord tfie King, and his.

people in the offiée of justice; that he will do equal law and execution of
right to, all the King's subjects, rich and poor, without having regard to.

any person.

Sir John Beverley Robinson through his whole judicial- 21

career paid the utrnost regard to this oath. The Globe
éý%ý1

newspaper of Toronto, after the great banquet given in hisý

honor, thus w-rote

We, are not of the school of politics to which Sir John B. Robinson
belonged, and were he in publie life now, it in certaiii that 'e abould

ffiffer widely, from his views. But that ought not, and shall not prevent
us paying a tribute of praise to- a well spent and bonored"Iife. Sir John
B. Robinson in his speech of Wt evening gave cordial thînks to the late
Rev. Dr. Stewsrt, of Kingston, and to, the Rev. 'Dr. Stààan, who, sat.

J.
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beaide him, a hale man of 84 years, for their kind protection and training
bestowed on him in his early years when lef t an orphan ; and doubtless

to them he owed something of his early rise. But it is'evident that the
youth who distinguished himself on the field of Queenston at the age of

Q5, and wu thereafter made Attorney General, ere he had been actuall y
called to the Bar in a formal manner, needed but little help in life. He

was the architeut of his own fortune. Possessed of a ready and clear, if
ÎP not a profound intellect, a steady will, great activity, will and persever-

ance, Mr. Robinson would doubtless have succ..eded in any country, but
in a backwooda region like Canada, it is not wonderful that he rapidly
took the first honors of profession and was called to the Bench at the

-early age of 40. He was at that time, and remained for some time after,
the head of a powerful political party, and shewed invincible deter-
mination and courage in advocating its views. Doubtless he was often in

the wrong-who has not been proved by time to be in the wrong ?-but no
one will deny to-him, the credit of being perfectly sincere and honeist in
his convictions, and having laboured for them with conscientious zeal and

assiduity. In reference to one part of his publie career no limit need be
placed on our prýLises. He wu a strong friend of British connection, and

-defended this oâtpost of England with a courage whieh knew no diffiéulty.
As the acknowledged head of society in this Province, Sir J. B. Robinson
bas exercised as great au influence as in his political sphere, and has used,
it in an eminently beneficial manner. In -his own personal habits,

temperate, frugal, chaste, and dignified, liberal in his hospitality, a
friend of morality, and an enemy of excess, there can be no question that
his example . has had a powerful influence on -social habits, hot only in tLis
eity but throughout the whole Province. As subject, parent, and member «
of society, -he stands before his countrymen saiLq peur et 8an's reproche,

worthy of the honors bestowed upon him by his Sovereign, and of the
-esteem and respect of his fellow citizen&

I will not het any words of mine weaken this noble

tribute to departed worth, not written as an obituary, but

in the full blaze of light, during the lifetime of the Chief

ju-stice, and at a time when the great organ of public

opinion declared itself as not of the school of politics to
which the Chief justice belonged.

Sir John in his latter days was a martyr to the gout, and

died at Beverley House on the last day of january, 1863,in
the 72nd year of his age, " Pallida mors Squo pulsatpede.'

The Bar, the Bench, and general public testifijed the
respect in which they held him. by attending his funeral

-obsequies in St. james's Church of which he had been a
member for many years, in large numbers. It is doubtful if

iever before in Toronto so large a cortege followed to the
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grave the bier of any citizen. His memorý will be held in
affectionate remembrance by all who knew him.

The portrait in oil by Berthon, hanging on the western
wall of the library of Osgoode Hall, is a very perfect

likeness of him as he was at the time it was taken.
1 have been able to give but a brief memoir of a" life

full of interest and i»cident. It may serve as à foundation
at least on which some future writer may raise a super-
.structure more worthy of so distinguished a Judge.
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THE HONORABLE SIR JAMES BUCHANAN MACAULAY,.

KNIGHT, CHIEF JUSTICE OF THE COURT OF

COMMoN PLEAS.

IR JAMES B. MACAULAY vas the son of

4 James Macaulay, Esquire, M. D., of the 33rd

Regiment of Foot. Dr. Macaulay came to

Canada soon after the formation of the

Upper Canada Government in 1792.

At that early period Niagara was the chief town and

the seat of Government of the Province. It was there

Governor Simcoe had his headquarters, before spying out

York as a future capital. The Queen's Rangers, Gover-

nor Simcoe's old regiment, was stationed at Niagara, and

the father of the Chief Justice, being attached to that

regiment, came out with the regiment from England. Dr.

Macaulay was afterwards appointed Inspector General of

Hospitals. James B. Macaulay, the second soq, of Dr.

Macaulay, and afterwards Chief Justice, was born at

Niagara on the 3rd of December, 1793. He received his

early education from Dr., afterwards Bishop Strachan, in

Cornwall, and was a life-long friend of the Bishop.

Mr. Macaulay had no sooner completed his educa-
tion with Dr. Strachan than he longed to enter the

army. He had not long to wait, and soon obtained a

commission as ensign in the 98th Regiment of Foot. Not

ònly at this early period of his life, but ever afterwards,.

j 2



,every movement of Sir James was that of a soldier. He
had all the instincts of the true soldier-brave, manly,

inaenuous, and of such sterling honesty that his name has
been, continues to be,, and will continue to be, as long as

his name-is remembered, a household word in Canada.
When the War of 1812 broke out Mr. Macaulay,

though then but nineteen years of age, with alacrity
entered into the milit'ary service of the Canadians, called

upon unexpectedly to take up arms- for the defence of
their beloved Province. A recriment, the Glengarr .y

Fencibles, havincy been raised for the special defence '0 f
the Province'the ensi(Tn (Macaulay) obtained a Lieutenancy
in that valiant -corps ; and so much of a soldier was he,

that he was afterwards appointed Adjuiant of the regriment.
He was %vith the recriment on that cold winter mornino, in

February, 1813, when, Col. McDonald in comniand, they
niade a spirited and dashing, attack on Ogdensbura, cross-
inor the ice in deep snow, charging tý> 4ebatteries on the

American -shore with much heroism, if not complete
success. Captain jenkins had the command of the right
wincy in this enga gement, and made a gallant charge on a
seven gun battery', covered by a body of infantry two
hund'red stronc,

Davi Thompson, of the Royal Scots, in 1832, wrote a
most exc lent history of the'events of the then late war.en 11

C 

1 

m'Writing of his charge of Captain jenkins, he says

ThoAt the very po mencement of this charge the brave Jenkins received a
wound with a gra ' shot in his left arm, which literally shivered it to

.pieces, still his cour ge nothing abated he continued to, lead on his gallant
followerstotheassa twhenhereceivedaseverewoundinhisrightarm,
yet with the most en usiastic gaUantry did he continue to advance at
the head of his little ba (d of Spartans, cheering them forward, until by
the losa of blood and the increasing pain of his wounds he fell in the rush,
completely exhausted. T e ecommand of the right wing then devolved on
Lieutenanthlacaulay, of t same corps, who continued the charge on the

enemy's works.

We thus find the fu re hief justice in the front of
-the battle at a very cri *ca point in the history of the
Province.

CIIIEF JUSTICE MACAULAY. 149
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Lieutenant Macaulay was at the battle of Lundy's Lane,
:4 fought* on the afternoon and night of the 25th of July, 1.814.-

The battle of Lundy's Lane was the most hotly con-

tested of all the engagements which took place in the War

of 1812. The invaders of Canada forming the centre

division of the American army under the command of

General Brown ; and the Canadians under the command

of- General Drummond fought for superiority with a

courage which was truly heroic. This battle was not a long

range engagement, but a hand to hand, bayonet to

bayonet, muzzle to niuzzle conflict.' The American army

had for a considerable time before the battle formed their

line in rear of Fort George (Niagara), with -the purpose of

capturing that fort: in this, however, they were not suc

cessfül, anà were retreating up the road leading from

Niagara to Niagara Falls and Fort Erie. They were

unexpectedly intercepted by a portion of the British and

Canadian forces urlder General Riall at the point of inter-

section of Lundy's Lane with the main road to the Falls.

Just below the point of intersection of the lane with the

main road there is a rise of ground. The column of British,
under the command of Lieuten-nt Colonel Morrison,

following up the Americans in their retreat, formed in line

on the north-east or Niaaara river side of the heigt, their

left resting on the Queenston road. The troops from the

Twelve and Twenty-Mile Creeks, together with a detach-

ment of the King's regriment as they arrived, were formed

on each side of Lundy's Lane.

The battle between the contending armies raged most

fiercely in their contest for the comnianding position -of

the brow of'the hill at the east end of Lundy's Lane.

David Thompson previou-ýîly quoted, states

The enemy (the Americans,) on this quarter (the brow of the hilli,
for a length of time directed his whole efforts.; and notwithstanding the

carnage was truly appaUiný' no visible impression had yet (afternoon),
been made, still on this part of thefield did the whirlwind of the conflict

continue to, rage with awful and destructive fury. Columns of the enemy
(the -Americans) not unlike the undulating surge of the adjacent cataract,.'

rushed to, the charge in close and impetuous successioz.
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When the shade's of night had covered the contending
forces the battle ý%-as continued till midnight with
increased fury. The writ'er, Thompson, says:

Charges were made in such rapid succession, and with such determined
vigor that o4en were the British Artillerymen assailed in the very act of

sponging and charging their guns ; and often were the muzzles of the
guns of the contending armies hauled up and levelled within a few yards
of each other.

General Drummond's report of this action stated the
number of killed, wounded, and missing on the side of the

British to, have been 836. General Brown in his report
of the killed, wounded, and missing on the side of the

Americans stated the number to have been 858.
The, Am erican General, Brown, was himself wounded

in this engagement, and so was also General Scott, who.
commanded a brigade during the action.

Another writer, in describing this batile a few years-
aftér it was fouarht, states

Of all the battles fought in America the action at Lundys Lane was
unquestionably the best sustained, and by far the mcist sanguinary. The

rapid charges, and real contest with the bayonet were of themselves

sufficient to render this engagement conspicuons. Traits of real bravery
and heroic devotion were that night displayed by those engaged which

would not suffer"in a comparison with those exhibited at the storming of

St. Sebastian, or tbe conflict at Quatre Bras.

The Americans had much the larger force at Lundy's.
Lane.

The result of the engagement is best described by
General Brown, the American Commander. In bis report

to his Government, after describing the battle, he said I
therefore bélieved it proper that General Ripley and the
troops should return to camp." The camp here referred

to was beyond Chippawa, a'distance of nearly four miles

from Lundy's Lane (the field of action.)
Oý the day after the battle the Americans continued

theiý, retreat, the British force remaining in possession of'
the field.

The reader will conclude fra.rn this, that the victory was

with the British. The Americans, nevertheless, were able.
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to make ood their retreat to Fort Erie the day of the

battle.

The quotations I have made, drawn from history, shew

that the Americans the British and the Canadians all

fought with desperation in this battle. It ils the part 'of a

good soldier to be generous to those whoin he may have

opposed and overcome in the heat of battle. David

Thompson, the Royal Scot, has not forgotten this trait of

a soldier in his relation of the battle. br. Canniff, whose

father was at the battle of Lundy's Lane, in a paper read

by him to the York Pioneers on Queenston Heights in

1877, the sixty-third anniversary of the battle, in his turn,

also bears %vitness ta the courage of the Americans in this

battle. He said It can not be denied that the Ameri-
ýcansfought wi h the most distinguished bravery, in fact,

they fought with desperation." And these admissions only
go tà shew how great is the credit due to the British regu'
lars and the Canadian militia who encounteréd. them, and.-
held their ground that eventfül night.. -

On the Plains of Abraham has been--raised a monu-
ment to Wolfé and Montcalm, the rival commànders of
the English and French armies. It ' may be that at some
future day a monument may' be placed on the battle
D7r-ound of Lund _'s Lane to commemorate a battle de-
scribed as second to none duri'ng the American War.

Old veterans like to fight their battles over again. Not
long since 1 had a conversation with old Mr. John Bright,

of age, then living below the Don,-T* a,
-93 years oronto,
veteran of the War of 18 12 , who was wounded at the battle
of Lundy's Lane, forýwhich he received a pension. His
eye brightened when his mind was stirred by recalling
the scenes of the eventfül night of ihe 25th of jùly; and

he could tell how, with the blessed moônlight 'shining
on the combatants, the moWs pale light was lightened
by the blaze from the can'non's mouth, a sheet of flame
how man met man in the fcarful carnage of bloody war!
The War of 1812', the cause of so M'uch bloodshed,

was not a popular war it was a war of ambition.
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H.ad there been no Napoleon Bonaparte there would
probably have been no war between Engrland and the
United States. The Northern and Middle States of

America were opposed to the war-if not a majority, at
least-.'a large.minority, oý the people of those States-
Resolutions were passed at a convention of delegates ý.rom

several counties of the State of New York, held at the
Capitol in the *city of Albany, on the 17th and i8th

September, 18 12, of which one was

Rexolrerl, that, without insisting on the injustice of - the present war,

taking solely into consideration the time and circumstances of its declara-

tion, the condition of the country, and the- state of the publie mind,ý we

are constrained to consider, and feel it our duty to pronounce it a most

rnsh, unwise, _and inexpedient measure.

The Canadians were on the defensive in this wretched

War of, 1812.,. TÉe Americans had no heart in the busi-
ness. Egged ýon by Napoleon Bonapete, they continued

--a struggle which resulted in uniting Canada more firmly
to the Encrlish Throne. - In 1791 the United Empire,
Loyalists had obtained for themselves a constitution which

was model1edý on British lînes., free from Frencly infiuences-
They ivere -not likely in- 1812 to crive' up their free

constitution Ao satisfy tfie.-rnachinations or intrigues of
Xapoleon Bonaparte, ýeyeq. though Mr. 'Madison iva'

prevailed upon to give countenance to the.great despot of
the age.

Very soon after the battlé of Lundy's Lane we find
Lieutchant Macaulay with the troops who made the attack

on Fort. Erie, oýçcupied by the Americans, on the 15th of
Aùcrust. This battle, which, was fought with great fury,--'

was disastrous to the British. Sir Gordon Drummond,
with the force under his command, or so much of it às

remàined after the bloody' onslaught at Lundy's Lane,
thought to capture the. army of General -Brown in the

strong-hold -of Fort Erie, and thus at one blow end the
war. The attack was & spiritéd one, General Drummond
himself, during the conflict performing most extraordinary
acts of valor, all, however, of no avail. The British, after

1
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succeedingin gaining admittance within the fortifications,

i,%-ere com..pelled to retire, oiving to an accidental explosion

of gunp',qA-der which 'literally- blew into the air thegreater

part of the attacking force. The fort was thus left in

possession of the Americans.

It was now the turn of the Americans to attack the

British, whicli they7- did on the 17th September, with their

forces reinforced by General Brown who had reco *.red

from his wounds, and acyain took the field. attack

was not, however, so successfül as had been the defence of

the fort. After about half an hour's desperate fighting, the

Arnericans retired under cover of «their works and into
» the fort. Shortly after this the Americans evacuated Fort

Erie, and thus ended the campaiçyn Of ISI4.
It is somethincs to be remembered, that in all these

eý,ý,cngagernents, Ogdensburg, Lundy's Lane, and Fort Erie,
Lieutenant Macaulay,- the future Chief justice did his part

well, doing his duty as a soldier, as he aftcrwards did in

iiis professional career as a lawyer and judcre, in the.'

ince.

On restoration of peace the Glengarry Fencibles

were disbanded, and the Lieutenant exchanged his sword

for Blackstone. In 1818 he became a student of law and

was called to the Bar in Hilary Term J822.

-At this period of thýc legal history of the Province the

lawý,ers were but few in number. So areat was the dearth

of-protessional ýnen, oiving principally to the war, that it

had becorne- nccessary- to, pass an Act of Parliament under

which doctors were transformed to lawyers, and students

made barristers without the usual formalities of examina-

tions. Mr. Macaulay- was not one of them, and went

throuah the usual course ; but on his call to the Bar the

competition was not, so great as'in a later perioct of pro-

fessional lifé* He had not lonc, to wàit for clients. Tay-

lor's Reports abound with cases in which he was counsel

for one 'party or the other, fi-equently in opposition to.the

law oflicers of the Crown, and he rapidly rose in his profes-

sion, constantly gaining the respect and confidence, of
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all ivith whorn bc came in contact in a-. professional
way.

Mr. Macaulay had been but seven years at the Bar

ý%-hen in 182o, bc was clevated to the Bench as one of the

justices of the Court of King's Bench. He was Associate

of Chief justice Robinson in that Court till the constitution

of the Court of Common Pleas in 1849 when he was made

Chief justice of that Court. The unbounded confidence

which the people had in bis integrity singled him ôut as the

one who ought to be Chief justice ' of this newly created.

Court, and his appointment was hailed with s ' atisfaction

by the whole profession, as - well as by the body of the

people. In the Court of King's Bench he had been

Most assiduous in the strict performance of his duties.

Many litigants, who were so upfortunate as to -lose

their cases by the decision of ýhé ffikority of the Court,

nere pleased to suffer the loss if they had the judg-

ment of Judge Macaulay in their faypr-- On bis elevation

to the Court of Common Pleas bc br:cÙght to the discharge

of the duties of Chief justice of that Court the sam*e

untiring industry which had distinguished him, as aj4sticé

of theQueen's Bench. He had a habit of not only-con-

sulting the principal cases -on any given question, but

seemed to have gone over every case to be found in any

way bearinrs on the subject : so conscientious was he in

the full discharge of his duty. An examinatiQn of the

cases in which he gave judgments and reported in the

Common Pleas Reports, will shew a library of cases cited

by him pro and, con, in support or defence of his judgment

Mr. Macaulay continued to hold the place of Chief

Justice of the Common Pleas till 18-6, when -he retired

frorn the Bench, the cause of his retirement being,

defective hearing which he thought -necessitated bis

withdrawal fioin judicial duty. On-this 'retirement from

the Bench he was elected Treasurer of the Law Society,

and subsequently a con mission having bçing formed for

the revision of the long accumulated Statutes of the Pro-

vinces of Upper and Lower Canada as well as of the
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Statutes of Canada since the Union Of 1841 he was

appointed. Chairman ot that Commission. No ýetter

appointment could have been made : his long occu 'ancy of

the»B-ench, as well as his well known habit of industrious

application toi detail afforded a guarantee that under his
1 4.

guidance nothing would be left undone to make consolida-ý

tion and revision of the statutës a successfül work.

As I was one of the Commissioners, and also Secretary

of that 'Commission, it would be unbecominor in me to

express an opinion on the performance of that trust. I

can, howevef, say that Chief justice Macaulay, during the

whole period of the ýCommission, upwards of two years,
left nothing undone to make the work command success.

He continued to do duty when, as 1 know, his health., was

such thatit was with the greatest difficulty he could con-

centraie his mind on the work. I have watcheà him over

and oýer again, going over the frequent revises submitted

to, him, by others of the Commissioners to whom portions

of the. work had been submitted, with a carefulness and

conscientious regard for the correct interpretation and

consolidation of the body of the law, which. well

justified his selecti.on'as a safe guide in so important an

undertakina. The altering of the language of the law in

the revision and consolidation gave him great concern,
féaring- that the - Commissioners in adopting Coode's

ýystem, substituting the present for the future tense in the

Criminal Acts, might by mischauce fall into error,
or misconstrue the law, in some case. This difficulty- was,

however, -got over by the Parliament of the Province

giving legislative. sanction to the work of the Commis-

sioners.

Chief justice Macaulay refused to accept« any

compensation from Goverriment for the work done by him

on the Commission. He- was in receipt of a retiring

pension as ex-Chief justice of the Common Pleas, and

ex-judge of the Queens Bench. His sense of right

dictated to his mind that as he was in receipt of a pension

he ought not terçcelve pay from, the Government for
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revising the Statutes. So ' high a sense of duty as this.
does not in a majority of cases affect the mi-nd of man.

A few months after the completion of the revision of the
Stàtutes he received the honor of knicrhthood, and u-as
on the 27th Of JulY, 1857, appointed a Judge of the Court
of Error and Appeal, a position held by him till a few
months before his death. He died at Toronto on the 26th

November, A.D.- 1859, and was buried in St. James's
Cemetery.

A whole community mourned his loss, He will be ever
rèmembered as oné of the most. upright of men and

a most conscientious judge.
The Law Society have a well exectited portrait of the

Chief justice on the walls of the Library of Osgoode Hall..,
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TIIE HoN'ORABLE ARCHIBALD McLEAN,

CHIEF JUSTICE.

HE Honorable Archibald McLean is entitled
to be placed in the first rank in the company

of those who have occupied -the Bench in
, sm Upper Canada.

His career from early boyhood to a green old age was
-surrounded with many difficulties which only a man

possessed of great determination and indomitable courage
-could overcome. Although b9rn iii.,-Canada'he Was of

Highland stock: his whole life shewed that he had in him
all the characteristics of the northmen of Scotland
bravery, endurance, steadfastness of purpose, and sterling
integrity were among his many virtues.

He was the son of Colonel Neil McLean of St. Andrew's,
in the County of Stormont, Upper Canada, who was,

botn at Minrarr in the Island of Mull, Scotland.
Colonel Neil McLean was born 'in the same year (r759)

that Quebec was compelled to surrender to British arms.
Hewasasoldieralmoýtfromhisinfancy. Heatanearly
age obtained an ensigney, and afterwards a lieutenantcy
in the Royal Highland Emigrants Or 84th Regiment.

We find Colonel N. McLean in 1796 a captain in the
Royal Canadian Voltinteers in which corps he served in
Montreal, Quebec, and York, doing duty as a volunteer

-officer until the regimënt'was disbandéd, when he was-
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appointed sheriff of the Eastern District. When the war
,of 1812 broke out Colonel McLean, ever ready to, do

service for the Crown and his native Canada, again went

on active service as Colonel of the Stormont Militia and

commandant of the district. He held this position at the

tirne that Major General James Wilkinson, of the centre

division of the American army formed -for the conquest of

Canada, issued his famous proclamation urging the

Canadians to, quietiy submit to the invading force. The-

proclamation of Major General Wilkinson was as follows

Proclamation of JAMES WILKIXS0ý;, Major General, and Commander in"

Chief of the expeditioin against the Canadas, to the inhabitants

thereof:

The Army of the United States which I have the honour to command,

invaded the.Province to conquer, and not to destroy, to subdue the forces

of his Britannie Majesty, not to war against unoffending subject8. Tho8e

therefôre amongst you who reinain quiet at home, should victory incline to

the American standard, shall be protected in their persons and property ;

,but those who are found in arms must necessarily be treated as avowed

enemies. To menace is unmanly, to seduèe, digho.norable. Yet it is

just and humane to place these alternatives before you.

This proclamation was issued by the Major General at

or in the vicinity -of Fort Wellington when he and his

division of his army of the këpublic for the subjection of

Canada were about stàrting on their proposed tour of

conquest down the St. Lawrence, to terminate in the

capture of Montreal. The undertaking, howevér, %vas not

as 'uccessful- as -the America'ns desired. On the i i th

November, 1813, a superior force of the Americans who

had landedon Canadian soil in the neighborhood of

Fort Matilda between Prescott and Comwall were

marching dow*n ýthe north shore of the St. Lawrence

en route for Montreal when, arriving at a place called
Chrysler's farm, they were met by the Stormont Militia,

,commanded by Colonel McLean, and other troops pre-

pared to, dispute the undisturbed march of the Americans.

Here, ai ChrysIer's farm, was an engagement between
the opposing troops on an open campaign, the battles of

the contending parties having heretofore been principally
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bush fightincs. Gencral Wilkinson, writing of the engage
ment, said All was conducted in open space and fair
combat." The Canadians were fighting in defence of their
country -their homes, and their firesides: the invadincy
force, as the proclamation of General Wilkinson shews,
though not for plunder was for conquest. The fortunes of

the day went against the Americans in what has -since
been called the battle of Chrysler's Farm. The Americans

were impeded in their advan'ce on Montreal, and compelled

to retreat across the river to their own country,-. Major-

General Wilkinson got a severe handling fr6m his

Government for this engagement, and was sub ected to a

court-martial. It is but right that I s'hoiàld give his

estimate of the Canadians, who were constantl placin

obstructions in his way from, the time he left the head of

the St. Lawrerice,'till his arrival at the point of battl'e. In

his despatch to the Ameriéan Secretary of War (intended
to account for his deféat), dated at Headquarters, French

Mills, (adjoining the Province of Lower Canada),
November, 1863, he wro»te:

The enemy deserve credit for their zeal and intelligence, which the.

active universal. hostility of the male inhabitants of the country enabled

them to employ to the best advantage.

What 1 have writtenthus far is important as leading

up to the career of Chief justice McLean, which mrill

be found to follow in some respects, especially in the

rnilitary part of it, that of his worthy and patriotic

father. *Besides his military career, Colonel. Neil Mc-

Lean will be remembered in his civil capacity of'

Member of the Legislative Council of Upper Canada..

Colonel McLean was married to the youngest daughter of

John McDonell, of Leek, by whoni he haël three sons and

five daughters. -His sons were John, the eld-est, Archibald,.

the second, born at St. Andrews on 'the 5th April, i79IP
and Alexander. John was Sheriff of the Eastern District

Alexander, the youngest, was for some time M. P. for-

Stormont, and also Commandant of the Eastern District
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Archibald, the future -Chief justice, received his early

education at Dr. Strachan's school in Cornwall. Dr.
Strachan, afterwards Archdeacon of York, and aftemards

Bishop, had the hônor of eduoating and, in a measure,
moulding the lives of several of the oldèr Judges of Upper

Canada. Chief justice Robinson, Chief justice Macaulay,
and Chief justice McLean were all pupils of this cele-
brated and accomplished scholar.

At sixteen years of qge young McLean had acquired
sufficient knowledge to warrant him in striking out for him-

self in pursuit of the purpose he had formed, of ý becorning
a member of the Bar. To carry out this purpose he

proceeded to York, and -.in Trinity Term, 18o8, was
entered a Studept of the Law in -the books of the Law
Society. On being admitted he immediately enteredthe
office of Mr. Firth, the then Attorney-General, where he
continued to pursue his studies until the breaking out of
the War Of 1812. /' By this time Mr. Firth had gone out
of office, the Honorable John McDonell appointed

Attorney-GeneÈàl, 28th November, 18 11, succeeding him.
It will thus be seen that the Student McLean and'the

Attorney-General McDonell had been brought in very
near relation ; a relation only ter-minated lfy the melancholy

death of the Attorney-General not long afterwards. When
the 3rd York Militia was ordered. to fhe front in 1812,
Mr. McLean was given a commission in that regiment.

When on the 13th October, 18 12, General Van Ranselaer's
army, under Brigadier General Wadsworth, affected a land-

ing -at the lower end of the.village of Queenston (opposite
to Lewiston), and made an attack on the small handful'of

British troops statioheýd there (the flank companies and
such of the militia forces and I ndians as could be collected
in the vicinity), 'young McLean was on the'ground.
Attorney-General McDonell by this time had been ap-
pointed Provincial Aide-de-Camp, and was in attendance

on Major General Sir Isaac Brock. On the -morning of *the f3th October, before day-light, the Americans
attempted to fôrce a passage of the river, at. Queenston

21-L.
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the attempt to force a passage here was for sometime
successfülly resisted, and several boats were either disabled

or sunk by the fire frorn a one gun battery of the British
on Queenston Heights, and from a masked battery about

a mile below the Heights. Following the example, however,
of that Highland force which climbed to the plains of
Abraham by what was supposed an impracticable path, and
so contn*buted largely to the taking of Quebec, a consider-

able force of the Americans effected a landjno, some distance
above by a path which had long been considered impass-
able and was therefore unguarded, and succeeded in
gaining the summit of the mountain. TWs
made good their ascent to the top of the heights carrie'd
the battery there and turned the right of' the British
position, compelling them to retire with considerable loss.

History has recorded that the flank companles of the
York militia to -which Lieutenant McLean was attached
much distinguished themselves in their encounter with
the opposing forces on the memorable I 3th of October.

Auchinleck, in his history of the first attempt to drive the
Americans from the heights on this eventfül day on which

tÈe noble General Brock - and his brave Aide-de-Camp
(Attorney-General) Colonel McDonell both lost their

lives in defence of the Province thus describes the engage-
ment

Onretiring to the norih end of the village on the Niagara road, our
ithe British) littie band was met by General Brock, attfflded by his A.D.
C., Major Glegg and Colonel McDonell., He was loudly cheered as he
cried - Follow me, boys," and led us at a pretty smart trot toward the

mountain., checking his horse to a walk, he said, I' Take breath, boys, we
shall want it in a few minutes." Another cheer was the hearty response
both from regulars and militia. At that time the top of the mountain
and a great portion of the side was thickly covered with tre'es, and was

now occupied by American riflemen. On arriving at the foot of the
inountain where the road diverges to St. Davids, General Brock dis-

mounted, and waving his aword, climbed over a high stone wall, follôwed
by his troops ; placing himself at the head of the light company of the
49th he led the wa up the mountain at double quick time, in the very
teeth of a sharp fire from the enemy's riflemen, and ere long, he was
eiiigled out by one of them, who, coming forward took deliberate
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and fired; several of the men noticed the action and fired-but too late-

and our gallant General fell on his left side, withîn a few feet of m-here I '44LI
stood. Running up to him, I enquired " Are you ranch hart, sir? " He

placed his hand on his breast, but made no reply, and sunk down. The

49th now raised a shout Revenge the General," and regulars and militia',

led by Colonel McDonell, pressed forward, anxious to revenge the fall of

their beloved leader and literally drové a superior force up the mountain.

side to a considerable distance beyond the-summit. The flank conipanies

Of the York Militia, under Captains Cameron and Heward, and Lieuten- J

ants Robinson, MeLean, and Stanton, besides many others whose naines 1

forget, eminently distingýished them-selves on this occasion. At this

Pincture the enemy was re-efiforced by fresh troops, and after a severe

struggle, in wbich Colonel McDonell, Captains Dennis and Willianis, and

most of the officers were either killed or wo'unded, we were overpowered

by numbers, and forced. to, retreat, as the enemy had outflanked us, and

had nearly.sacceeded in gaining oui rear. Several of our men were thus
ýcU 0 de prisoners, myself among the number. in

This description of t e cragement was furnished

t ta 11 n c r rvls 0

o dAuchinleck by Mr. G. S. Jarvis who the ground.

It %vas also confirmed by Captain. Crooks, Colonel

Colonel Kerby, and Captain John McMicikin-, all of whom

\vere present on the occasion.

Colonel McDonell, about the same time that General

Brock was shot, received a wound from which he after-

wards died. Lieutenant. McLean was wounded in the

sarne conflict. After Colonel McDonell received his

wound which proved mortal he called out to Lieutenant'

Mc' Lean Archie help me." Lieutenant 'McLeans

wound also came nearly provincy to be niortal. Owing

1o delay in extractinar the ball, his life was for a time

despaired of, and for«everal months he could not return

to duty.

When the Americans made their attack on York Lieu-

tenant McLean was at his post. He carried the colours of

the 3rd York Militia to a place of saféty, burying them in.

the woods behind McGill's house, the site where the

Metropolitan Church now stands. York bein * in the ii-

hands of the Americans the Lieutenant made good his

escape and reported himself at Kingston. We next find
ýî

him at the battle of Lundy's Lane, so fully described
Fl

by me in the life of Chief justice Macaulay, that I need
î

IL e.,

à
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not here refer to it mc;re at large. Lieutenant McLean

was made prisoner .at this battle, was detained part

of the time in close confinement, and did not obtain

his release till the end of the, war. After the Declaration

f-Peace he was offéred but refused a comMission in the

regular army.

Having thus traced out his inilitary career, we will

return to his civil occupation. As seen, he had loýt his

old master. Still, determined topursue his legal studies,
he entered the office of Dr. Baldwin, father of the

Hon. Robert Baldwin, and ýnished his legal studies with

him, and was called to the Bar in 181,, Easter Term 55
George III. On being called to the Bar he returned to

Cornwall where he had feceived his early education, and

commcnced to practise his profession in that town, and

continued'to practise there down to 1837.
Durinor this period he had a very considerable legral

business. , The counties around Côrnwall are populated

mostly by Highland Scotch ; and, if there be any truth in

the clannishness of the Highlanders, we may be sure that

McLean the barrister was in as much f avô r with thèm as

was McLean the'soldier fighting side by side with them in

defence of the Province.

In 1807 Mr. McLean was retained by the Hudson Bay

Company to take evidence relating to the difficulties

between that compan'y...,-and the North-West Compàny,

which difficulties led to the killing of-General Semple and

his men in the Selkirk riots at Red River. It was

a difficult business to get to the Red River from York

-or Cornwall at that date. The long journéy had to

be made by canoe, and the party sufféred'a great deal of

hardship, the scarcity of provisions, it is said, compelling,

hemto live three weeks entirely on cat-fish.

In Mr. McLean was elected Member of Parlianient

to represent t unty of Stormont in the Legislative

Assembly of the Provinc e retained -the confidence of

the electors, and continued to ré nt Stormont in

PýpLrliament down to his elevation to the Benc hile a
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Member on the floor of the House' he was a strong'
adherent of t4e Tory party, generally acting. with Attorney-

General Robinsonfhe Leader of the House., He was twice
elected Speaker of theHousè. His dignified appearance
and manner in the Speaker's chair addéd dignity to the
H ouse itself.

- The veterans of 181:2 had reason\-tebe devoted to, him
then as they had been in the field of battle. In 1825 he
%vent to England to press their claims, for pensions, and
he succeeded inhaving their claims allowed.

In'1837 he removed from Cornwall to Toronto, àrriving
at that place about a rnonth béfore the breaking out'of the

Rebellion. Colonel Fitzgibbon and he being well ac-
qpainted with the dissatisfaction at the state of affairs

,existing in the' country fülly appreciated the situation *Colonel Fitzgibbon especially was called a croker on this
subject, the inhabitants of Toronto generally thinking they
had nothing to féar, though rebellion was at their very
doors.

Mr. McLean expr"essed his féarsthat there would be a
breaking out of the slumbering fires of revolution. Some
«ood citizens charged him with too much concern in this
matter, when he replied 1 am afraid we will be c-aught

'l,,.,iTapping."' He was right-there was not a soldier in town
ivhen, William Lyon Mackenzie assembled his forces at

,vriontgomery's Hil.1 on. the confines of Toronto.
On the night of the uprising, in December, when the

it bells rang out the alarrn, he was the fir4 to respond
tcý the call of arms. Immediately the alarm was sounded

he and his son John took his horses, and going to the Old
Fort, they got artillery harness, and ý limbering up a twelve
pounder drove to the City Hall where the loyalists were
assembled. As they drove up, îhe word w'as passed:

Here-comes the rebels," and a hundred guns were levelled,
%vhen fortunately they- were recognizedby Chief, justice

Robinson who told the men who they were. In the
attack on Montgomery's Hill Mr. McLean, with the rank
of Colonel, commanded the left wing.
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He was afterwards sent with despatches to the British-
lý,linister at Washington, and when en route would have

been taken prisoneýr as -a hostàge by the sympathizers on
the border (Mackenzie then being on Navylsland) had it-

not been for the çrood offices of Marshal Sprincy Bidvvell,
-ho thouçTh a staunch liberal and political opponent of

hiswas his personal friend.

Mr. McLean was first appointed to the Bench, on the
2-rd March when he received- his patent as judge

(pù"sne) of the King's Bench. It cannot bc said that 'the
service he had rendered his Sovereicyn and country did n'ot,

entitle him to, this mark of favor.

I n the year I85ci, (igth 'January,) judge McLean
exchanged his place in 'the Queen's Bench for a Puistie

Judcreship of the recently formed Common Pleas Court.
From a junior Judge of the Queen's Bench he thus becea'm'e

a seniorjudge in the Common Pleas under a new Chief,
Chief justiee Macaulay.

AcTain on the 5th Februar 1856, he exchançyed back
again, takincy his place as senior however, of the Court of

Queen's Bench under, his old Chief, Sir John Robinson
and on the i8th March 1862 was appointed, Chief
justice of that Court ýthe Queen's Bench).

I will not deal with his Common Pleas Jud(ýeship, any
more than to say that he gave his valuable assistance to

Chief justice Ma ' caulay in his headship of. that newly,
constituted Court to give confidence and weight to the
decisions for the six years he was Judge of that Court. I
need only refer to the adjudged cases which will bc found
in thefirst volume of the Common Pleas Reports.

Establishedaaain in the Queen's Bench. in 1856 he was
not nowdisposed to accept the conclusions of his Chief as

always-right, 'though treated with the greatest respect.
The most important case in the Queen's Bench in výhicb
there was a différence of opinion among the Judges was the
case of John Anderson, a negro slave of Missouri in the
United States charged with the murder of Seneca Te*

Diggs, of Missouri, and.who had escaped to Can-%da,,hiý
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return' to the - United Stafes being 'claimed undeïr -the

extradition treaty. The facts of the case were simple

enoucsh : no« doubt Anderson- was a. slave in tondage

according tà the laws of Missouri and the United States

it was equally [clear, that -in attempting to. escape from

slaverya'nd to regain his freedom he had killed Diggs: that

in such attempt Diggs without warrant, but justifiably,
accorrding to the State laws and United States law was

endeavouring to prevent Anderson making his escape; and

tliat Anderson, being pursued by Diggs, in order to secure

his liberty, and prevent his retur. to his master from whom

he had escaped, stabbed Diggs with a dirk kniféý, from

which. wound Diggs died. Anderson on his final escape.

and coming to Canada was on theinformation of James

A. jenning, of Detroit, in the State of Michigan, ta-en

before a Magistrate at Brantford, in'Canada, on the 3oth.

April, ieo, charged,-'

That he John Anderson did on the 28th day of September, 1853, wilfully

deliberately, and maliciously murder one Seneca T. P. Diggs, in the

County. of Howard, in the State of -Missouri, one of the United States of

Amen*èa.'

On, the argument of the case in the Queen's Bench, on a

habeas corpus whichIad been issued for the extradition

of 'Anderson after commitment on the charge by -the

Brantford Magistrates', many questions presented them-

selves : i. Was the warrant of commitrnent sufficient, and if

not sufficient should it not be arpended if the information

and depositions established the charge? 2. Côuld the Court

interfère at all in the matter, or ivas it not exclusively the

business of the Government to decide whethet the

should be extradited or noi without the aid of the Court ?

Lastly, and the greatest question of all was, whether or

not the offence of murder, if committed, must have

b-een murder according to the laws of Upper Canada,

where the prisoner was. found after his escape from , slavery,

or according to the laws of Missouri, where the offénceWas

committed.
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At the- time the question came up, which was just before

the Arnerican Rebellion, in 186o, there was great*

excitement in the United States' caused by slaves

escaping in a mysterious way, commonly known as

the underground railway," and in other ways to

Canada,defying the laivs of -the State from which they

came, and the Federal'laws of the United States. The

exéitement was no less in Canada, where attempts were

made to again deprive such persons of their hard-earned

freedom, and restore them to bondacre. I will not rçfe.r

in detail to the variouscjueýstions presenteâ to the Court,
the important one involving the àcneral right of surrender

being the last. This question rested on thè construction

to be placed on the Ashburton Treaty, made gth Aucrustý

1842, iLnd ratified October, 1842, and the 89th chapter of

Consolidated Statutes of CaiTada, ta-en from 12 Vic.

cap. 19.

The treaty provides that the Governments of the two

countries shall, upon mutual i-equisition, deliver uý to

justice persons charged with any of the crimes s7peéified in

the treaty commitfed within the jurisdiction of either of

the contracting pàrties, ivho should seek an asy-lum, or be

found within the ferritories of the other

Provided that this shall only be done upon such evidence of criminality
as, accojrding 1ýo the laws of the place where the fugitive or the person so,

charged shall be found, would justify his appreliension and cominitinent
for trial, if the crime or offence had been therecommittèd.

Statutes of Canada, cap. 89, for carrying, out this treaty,
provides, sec. i, that up*on complaint made unde'r oath or

affirmation, charging any person found within the limits of

the Province with having committed within the jurisdiction

of the United States of America, gr of any of suéh States,
anypf the crimes enumerated in the treaty :

Any of the Judges of His Majesty's Superior Courts in this Province,
or any of His.Majesty's Justices of the Peace in the saine, may issue hie
warrant for theapprehension of the person so charged, that lie may be
brought before such Juage, or such Justice of the Peace, to the end that
the evidence of criminality may be beard and considered ; and if, gn such
bearing the evidence be deemed sufficient by him to, sustain the charge
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4wcording to, the laws of this Province, if the offence had been cominitted

therein, he &hall certify the same, with a copy of all the testimony taken

hefore him, to the Governor, that a warrant may issue upon the requi-

sition of the proper authorities of the United States, or of any such States,

for the surrender of such person According to the stipulation of the said

treaty, and the 8aid Judge, or Justice of the Peace, shall issue hi3

warrant for the commitment of the person sô charged to, the proper gaol,
theré to remain until sudh surrender be made, or until such person &hall

be discharged according to law.

Looking at the proviso of the 'treaty and that part of

section i of the statute to which 1 have referred, it will bc

seen that the wording affordwmuch roorn for dpùbt whether

the treaty makes and the Lecrislature meant th-àt'the various

offences, n^ren*tioned in the treaty, must be offences of the

same class in the country where cdmmitted, and in the

country where the escaped offender is found and his extra-

dition demanded ; or, docs it mean only that if the evidence

-of the offence were such as to prove an offence in the

country (United StatQ's) where committed, and the same

evidence did not prove the offence to, bc one of the same

class in the country where the accused is found, the t reaty

or Act of Parliament demands.that he should be extra-

dited ?

The case ivas very ably argued by Harrison, Q. C.)
aftenvards Chiéf justice, and Henry Eccles, Q.C., for the

Crown, ' and by Freeman, Q.C., for Anderson, who, was

accus'ed of murdering Diggs.

The conclusion arrived at by the majority of the Queen's

Bench, Chief justice Robins * on and Mr. justice Burns, was,

that if the offence was an offence of murder in Missouri,

although the same facts did not establish the crime of

rnurder in Canada the prisoner must be extradited ;

that the killing of Diggs would have been rnurder in

'N although Anderson -,was endeavou r4ng to relieve

himself from the shackles of slayery ; that' slaver.,,, was

lawful in Missouri, and an attempt to, capture a slave

trying for his freedom there was lawful, and therefore that

Di-ggs was killed while in éxercise of his laývful porwers in

his effort to capture Anderson and returq him to slavery.

2 2 -ý- L. J.
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Mr. Justice McLean dissented from thé" judgment ort
several grourids, and especially on the main gr6ýnd, hold-
ing that Anderson was in unlawful bondage, and that his
case was in no -way différent from a ývhite m'an endeavour-
ing to escape unlawful custody who was entitled to uses even to t.all necessary mean he taking of life in assertion
of his iIlberty ; that there was not and could not be such a
thing as slavery in Canada, that Anderson's case must be
governed by the law of Canada, that he would have been
in unlaýiful custody if in bondage in Canala, and would
have been entitled iii Canada, and acéording to her laws

e to obtaiti his release even by taking life if necessarý, nd
therefore was not guilt of murder according to the laws,

of Canada, and so was not within the treaty or Act of
Parliament.

The reader will find a full report of this càse, with all ttïe
ro and con in the published Queen"

arguments P s Bench

Reports, and will there see, not only the able and fair.
manner in which the questions presented were considered

both by counsel and bench, but the elaborate judgments
of all the judges.

1 will only give the c'oncluding part of ju'âcre McLean's
judgment in which he explains the position he took in

holding that Anderson was entitled to his freedom and
should be, discharçyed, and his reasons. for his judgmentl
In conclu-din(y his judgment Mr. justice McLean said

The QmW of England, or rather the British Empire, not only Idoles no'
recognize slavery within the dominions of the Crown, but imposes upon
any British subject who sûIl have become th.W owners of slaves in a

fèreign State the severest penalties, and declares that all-persons engaged
in carrying on the slave trade when captured at sea shall be liable to be'

treated as pirates. In all the British possessions the institution of
slavery, which, at oiie time prevailed to a certain extent, was abolished at
the enormou8 expense of twenty million pounds sterling in remuneratwg
the holders of slaves. ân immense amount bas since bléen expended in-
efforts to suppress the African slave trade, and by every possible means
the British Government bas put down and discountenanced the traflic in

bei Even when slaveryWas tolerated in some of the British
possessions no person could be brought into England withont becoming
free the moment he touched the soÜ; and though other nations have not
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chosen to follow the noble example ôf the British nation, and some are

yet embarking in nefarious and unchristian attempts to import human

beings from the east coast of Africa to be held in perpetual bondage, for

the purrose of thiB world's gain, at the risk of being regarded u pirates,
happily the traffic bu becon4e too uncertain and too hazarddus to be

carried on to so great an extent as, formerly prevailed. In the adjoining

Republie the evils ' aiid the curse of slavery are every day becoming more

nianifefitl and even now threaten to lead te a dissolution êf the Federal

compact of the United States, under whieh the several States have

qÈoyed an uiiexampled. degree of prosperity. The -evil is not less

revolting in a social point of view, for the laws of some, of the States of
the Union may tolerate the dealing in human beings u if tiey were sheep

or oxen. Tlie best feelings of our nature must shudder at the severance of
those endearing relations which usually form the soWe and happiness of
mankind. A father and mother, husband and wife, are liable at the

caprice of a master, or ]ýérhaps from bis neceuities, to be separated from

éach other and from their children ; and they are bound to'submit ; or if

they attempt to 9scape from bondage, and to consult their own happinesa

in preference to the gain of their misters, are liable to, be hunted by aiiy

white or black man who chooses to, engage in the pursuit, and when cap-

tured are ' liable to, severe punishment and increased severity from, their

task-masters.
The prisoner Anderson, as appean by the stetement of Baker, had felt

the borrors of such treatment. He was brought up to, manhood by one

Moses Burton, and married a slave 6n a peigh-bouring property, by whom.

he had one child. His master, for his own purpoees, disregardÙàg the
relationship which had been fermed, sold and transferred him to, a person

at a distance, to, whose will he was forced to submit. The laws of

Missouri enacted by their white oppressors, while they perpetuate

slavery, confer no rights mi slaves unless it be the bare protection of their

lives. Can it' then, be a matter of surprise that -the prisoner
should endeavour to, escape from so degrading a position; or, rather,

would it not be a. e a ' useof auxprise if the attempt was not made? Diggs,
though he could ]ýàve no other intérest in it than that which binds slave
holders for their -eoioàmon interest tô prevent the escape of their slaves,

interfered to prevent the pri'soner . getting beyond the bounds of bis

bondage, and with bis slaves puisued and, huuted with'a spirit and
determination which might well drive him to, desperation ; and wîhen at

length the prisoner appeared within reach of capture he. wâh, a stick in
bis hand croosed over a fence and advanced to, intercept and seize him

Tho, prisoner was anxious to, escape, and in order to do so made every

effort to avoid bis piýrsuem Piggs, as their leader, on the contrary, wu
most anxious to overtake and come in.contact with the prisoner for the

unholy purpose of riveting hlà chai= moresecurely. Could it be expected

frorik ahy man indalg-1'g in the dèsire to be free, which nature has
implanted in bis breut, that lie should quietly submit to, be returned to

bondage and to stripes if, by. any elffort of 'bis strength, or any means
withip his reachphe could emancipv-te hinuelf ? Such an expectation, it
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eppears to me, would be most unreasonable, and I muet say that in my
judgment the prisoner wa8 jii8tified in using ikny necessar.ý degree of force

Y. t>e, to preveÙt what muet have proved a most fearful evil. He was commit-
ting no crime in endeavoring to escape and to better hie own condition;
and the fact of hie being a slave cannot, in my humble judgment, make
that a crime, which would not be so if hè were a white man. If in this
country any number of persoùs were to pursue a colored man with an
avowed determination to, return him. into slavery, it cannot, I think, be
doubted that the man pursued would be jnatified'in. using, in the saine

circumstances as the prisoner, the same fneaus of relieving himseýlf f mi
àso dreadful a result. Can, then, or muet the>law of slavery 'in MifflouJe
be recognized by us to, auch an extent as to make it murder in Mibsouri,

while it is j-ustifiable in this country to do precisely the saine act
confess that I feel it too repugnant to every sense of religion and every
feeling of justice to recognize a rule, designated as a liw, pa"ed by the

-strong for enslaving and tyrannising over the weak--a law whieh would
not be tolerated for a moment, if those who are reduced to, the condition
of slaves and deprived of all human rights were possessed of white in8tead
of dark complexion.

Thisýudgment of Mr. justice McLean, although he was
in the minority on the Queen s Bench, received the highest

commendation in En'gland, the English press prýon9uncing
it a judgment worthy a Mansfield. As slavery bas been
abolished in the United States the reasons of bis
decision, or for that matter of the judgment of the Court

which was adverse to his conclusion.are no longer of im-
Portance on the particular que$tion involved though the
judgment might be of supreme ïMportanée in another class

r, -cases, offences >' ithin the treý t' but not involving the.
question of slavery.

Mr. justice McLean, with h' s other good qualities
possessed the quality of endurancéý in a rernarkable degrçe.
On the trial of D.r. Dill at, HamiltPn, for a capital'félony,
bis conscientuous sense of duty in the administration of
critninal law caused him to aive undivided attention to
the case from 'nine o'clock in the morning till four o'clock
the next morning without a break for even a taste of food.

I have frequently been on the circuit, when he presided,
ait the Assizes, when he., day after day, commenced the
Court ait nine in the morning and sa't till twelve ait night
without a recess. He had to try a rernarkable case in the



County of Haldimand. The people of this county had

for a long time been subjected to annoyance caused by'

desperadoes going through the country committing all

kinds of offences, murder, arson, rapine, and other equally

heinous crimes. The leàder of the desperadoes was -sup-

posed to be a man narned Townshend. At length a man:

supposed to be Townshen d, was arrested after the murder

of a man nâmed Beldon, and was tried for the murder

bçfore judge McLean. He was not offly tried once but

several times: as was said at the time one hundred

witnesses swore one way, that the prisoner was Town-

shend, and a hundred others were equally clear that he

was notTownshend., All the marks and mo les that Fown-

shend ever had were given in evidence to prove the man's

identity, and the proofs of identity ivere most conflicting.

judge McLean sat week after week for several weeks at

Cayuga Assizes, trying witW ýreat patience and endurancey

day and night, to fathom, the my'tery. The jury did not

agree, and the man was discharged. Shortly afterwards

the same man, or a man, supposed to be the same man, shot

a constable at Port Colborne, and was acrain tried for bis

life at Welland, and was acquitted. A larae number of

the people of both counties were convinced that the man

who committed the crimes was Townshénd, but whether

the man tried was Townshend or not was never solved.. He

claimed that he was a mariner named McHenry,'and after

his acquittal turned bis trial to account by going round

the country with a sisterof Townshend exhibiting himself

for. money -much after the manner of Sir Roger Ti'zhbbrne

of English notoriety. The Jud'e at the time W-'as much

commended for his, physical endurance.

In Church matters Mr. justice McLean was a staunch

Presbyterian of the' Old Kirk. * Whèn the disruption took

place in the Presbyterian Church, -the Free Churchmen

seceding from the Old Kirk, the Judge remained firm in his

adherence to the Church of his fathers. He even when»

called on for opinion expressed bis regret at and disappro-

bation of the secession his strong views on this* subject

CHIEF JU'STICE McLEAN. .173
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frequently brought him into conflict with those Who could

not see eye to eye with him. ; he nevertheless had the

respect and 1ii«gh regard ^of all right thinking Scotch people.

He was more than once honored by being elected

President of the St. Andrew's Society. At their annual

banquets on St. Andrew's day he'crraced the festive board

with his presence, as President, doing all the honors of so

loyal aiid patriotic a body.

In his own house the Jndgewas the ever gracious and

kindly host. On New Year s day, that day so much

celebrated.- by Scotchmeii, and which used to be as much

celebÉated by Canadians, he made welcome to his hospit-

able board the many citizens of Toronto who knew how

to appreciate a Highland heart.

Nor must we here fororet thé Chiefs amiable wife who

so nobly shared in the Chief's hospiiality on recurring

New Year's days. Mrs. McLean was of Highland stock.

She was the daughter of John McPherson, of Three Rivers,

and grand-daughter of that McPherson who was in the

Company of the chivalrous Donald Cameron of Lochiel,

Who, history tells us to the very last in his devotion aided

Charles Edward Louis Philip Casimer Stuart, the Pre-

tender, in his des'erate but foolhardy attempt to gain the

throne of his- ancestors in 1745. For this aid and comfort

this Dônald Carneron sacTificed his life. The grandfather.

of Mrs. McLean was pardoned after his dàring attempt

had failed.

After Mrs. McLean.s grandfather was pardoned he was

offéred a éommission in the army which he declined. He

emigrated to Canada, assisted in the defence of the Sault au

Matelot, Quebec, when Montgomery was killed. One of

his sons was killed during the siege., He was offéred pay-

ment for his services. and for his hou-se which was,,,burned

by a shell, but he' refused and replied: I take nothing

from the Hôuse of Hanover."

Chief -'Justice McLean will 'long be remembered in

Canada as an upright judge and Highland g-e, ntleman, a

worthy representative of the chiefs of his nation.
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The -Law Society have preserved--.-his likeness in a-,
portrait of him which is at the head of the east stairway

leading to the Library of Osgoode Hall. The large, lifé-
size portrait is in a rnost excellent position, the sunlight

strearning through the glass in the dorne frequently
surrounding the portrait with a radiance whidh adds a

cbarm to his genial face.*
The Chief justiceý died on the 24th October, 1865, in

the ý5th year of his age. At ihe.,request of the Law
Society, and the-legal profession generally, his funeral wa§
a public one. In commenting on his death the Upper
Canada Law Yournal wrote as follows

'fbe manner of the late President of tÈe Court of Appeal '(Týe Chief
Justice MeLean Lad been made President of the Court of Appef on the

end JulY, 1863, a short time ber'ore his death), upon the Béneb çyas
-dignified and.courteou'>S, unsuspicious and utterly devoid of anything

mèan or petty An bis own charaeter, his conduct to, others was always
what he exýèctécl from them. The profession genemlly, the young

student as well- as the old practitioners wili long remember bis coùrtesy
"and forbearance in Chambers and on the Bench ; others will think of him,
as an agreeable and entettainig companion and a true friend, while others

will call to, mind'the statel form. of the old Judge as he approached and

entered St. Ahdrews Church where he was a constant and devout
attendant, rain or sunshine, until his last illness which terminated in

death. Archibald MeLean was a man of remarkable and commanding.
presence, tall, straight, and well fýr m*ed in person, with a pleasant handý

some fice and 'aý ýkd and courteous manner, he looked and was every

inèh a man and a gentleman. He belonged to a race most of whom have

Mow paued away, the giants of early history of Canada. He was one of

the most brave, honest, enduring, steadfast men sent by Providence to,

lay the foundation of a country's greatnesés. The funeral proceeded to the,
Necropolis where amidst the sorrow- of all who knew ' bàm were deposited

-the mortal remains of the Honourable Archibald McLean, the brave

soldier, ýhe upright Judge, and the Christian gentleman.
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THEH o N,TORABLE JONAS JONES, JUDGE OF THE

QU E E N's BENCH, UFrPER CANADA.

HE family of Jones is a vety large one in the,

ew Province of Upper Carada. The particular

branch of this large family to which the

Honorable Jonas jc;nes beloncred,.,-is not

buried in obscurity. The special knowledgd, howéver, is
Most,confined to the lineal ànd collateral relatives of the

judge. In the early days of the Province when its prin

cipal inhabitants were United Empire Loyalists, the
joneses in the County of Leeds and Grenville were as well

known as the difficulties which confronteà the earlyý
settlers, or the war-whoop of the Indians which distürbedý-
their midnight slumbers. The Joneses were-people who.

did not fear the war-whoop, or any -other whoop of the
Indians., for they came from the Mohawk Valley, the

original home of the chiefest tribe of the Six -Nation

Indians, in the Staid of. Neiv York whýn a British
Elrovinée. The first imniiÈ'rants of this branch of the
Jones family which came to America, like many' others of
that day, had Biblical and Puritan names. I do not know
thatthey had any other characteristic of the Puritan thafi

that indomitable spirit of independence was*'the
mainspring-of Puritan action.

jo'siah Jones,. the first of the family who came, to,
America. from England to -Bôston,'crossed the Atlantic

for his New England home about the year i64o. This



josiah married, and had a son josiah, who had a son
josiah, who also had- a son josiah, whorn we may call.
josiah the 3rd. josiah the 3rd, in the latter part of the

last century, settled at Weston, near Boston. He had
several sons, of whorn Elisha was the youngest. Elisha

married and had several sons, of whom Ephraim was the
ioth.

It is relate& that one of the Jones family, during the
Rébellion period of the United States, 1774, wàs hanged

three times by the Rebels, (Continentals),'and as many
times cut down before life was extinct, in the vain hope -

that information relative to the King's forces might be
ôbtained from him.ý This ' man so, -thoroughly gained the

enmity of the Continentals by his adherence to the King's
cause, thathe was hunted by the Revolutionary Authori-
ties like a a wild beast. After the close of the W*ar he
made his way to, New Brunswick, and died at a ripe old
age.

Ephrairn Jones, father of Jonas Jones, at the'time of the
Revôlution, was a fesident of the Mohawk Valley. Not

inclining to the Continental cause., but - thoroughly
imbued with love for England notwithstanding. the

eccentricities of a British Ministry, he made his way to
Motitreal, so as to be within the-British, or more propçrly

ý;p(ýaking, so'l as to, be without theýContinental lifies. Two
of the brothers of Ephraim'jones succeeded in reaching
Nova Scotia.

Peopleof the présent day can. scarcely conceive the great
sac-rifice ruade by tbose who adherèd to the Xiries banner

in the Revolutionary days. it is but little'to say they
sacrificed all the comforts of life, they . a Iso in many cases
sacrificêd their friendships, their family ties, some members
of a family going one.way and some another, aind more
tlaan this they sactificed their possessions in the New

England Colon'y, and all they had on earth, forý'the sake

.,of the. Royal cause., It d'oes scem stranke., tpo, that those-
who came to Canada -did - so, knowincr that -'thé were

corning to a Province a large maýjcàrity.cif the inhabitants
-23-L J.,
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.of which wère French; French too, of the most pronou nced

type; French who had been at war with the New England

Colonies, then Colonies of Great Britain.

For several years before the French Revolution the

New Englanders'in aid of the British in the parent state

were at open war with Quebec, and yet it was to Quebec

that the United Empire Lo , alists of New England and

and other States flocked in laige, numbèrs on the breaking

-out of the Rebellion. And w' hy was this ? It was because

the Continentals were not in aorreement amonor themselves

some were for' Paul, and. some for' ý Apollos, some for

present submission relying on future reform, others for

immediate revolution and shaking off the British yoke. '
It was of great 'importance to the British in' the

Revolutionary War to have theneutralit-y if not the active

-assistance of the French of the Trovinceý of Quebec. This

they succee-ded in securing. , And so it happened*that the

Non-Revolutionary Continentals came to C4nada to get
illid of the ' ir revolutionary brethren of the New England

and other Colonies 'now the United States. They came
not because*they loved CSsar less, but becausé fhey loved
Rome more. Enaland had -to gain-,the affections and
assistance of the'French in the Pro'v-ince of Quebec, who

had been granted privileges not guaýanteed to them'b'y
treaty. The United Empire Loyalists, rather than 'rebel,
came to such a Province with such -privileges,- trusting

to that* perse'eranc'e for Which t ' hey were so eminently

'distingulshed-, to extort from E*ngland in Canada that

British systern under B-ritish laws that they so much
cherished. How much more is it to their honor then that

they should have endured all they did in such a cause.

The United Empire Loyalists were n.ot long in Quebec

before they demanded of England to - be free of Frep''h
laws' and French customs, so libeýally accorded to the
French by the Canadian Constitutional Act -of - i774,and

by their demand gainect a severance of the Province into
two Provinces of Upp-er and Lowèr Canada, and the

Constitutional Act of 1791.

4



The aàherenqe.of thé United Empire Loy'alists to 'the
King's cause. entitled them to all they acquired tÉereby

in the British Pèývinces. Theirs was not a be'Érear's
petition, but a right acquired as a-reward of patriotism.

It was not till i7go that Ephraim. Jones, better known
as Co ' mmissary Jones, in conséquence of hiý having charge
of the supplies granted to the settlers in Canada by the
British Govèrnmen't.1tiok up his residénce in the Province,
still the Province of Quebec. I was born in the same
township ih which he settled on comingr to, theProvince,
not fat frorn where he took up'his land (3oo acres) for
services rendered the. Crown, a little to the éast 'of

Maitland, in the Township of Au'gusta.
When Ephraim. Jones arrived in the Province of Québec

he -was still but shortly after married one of
Canada's daughters, Miss Coursoll, of Montreal., By this

unionhe h-ad four sons and four daughters ; the sons were
Charles, in' duè tiffie the Honorable Charles -Jones;
William Jones, wlio becarne Collector of Customs in

Brockville, a few miles from. the old lîomestead; Alpheus,
who settled in Prescott; and Jonas Jones, who was num-

bered . among the earli'est members -of thé Bar of the
Pro'ince of Upper Canada.. Jonas Jones was born in

the- ycar 179 1

Jonas Jones was 'a pupil of Dr. Strachan when he kept
his school at Cornwall. From, him. he received 'aý liberàl-

ed ucation -frorn which he profited, as - did his comrades

jý-hn "Beverley' Robinson -and Archibald McLean, bÔth

afterward' Chief justiées. In Easter Term, 1808, 48
George I i I., he was entered a Student of the Law,

commenced and pursued his studies in, Brockville till the-

breaking out of the war. Wheh the war of 18 12 broke

out he was but twenty-one years of age, not thought. too
mmissi' in th -militia

yoLîn«jý, however, to be offèred a'co ion e

of the Pr6vince. He' received his first commission as

Lieutehant of Cavalry, -on the 22nd ' of'June, 1812-, (signed

by Geheral Brock) and was attached to the First Regi

ment of Leeds Militia, commanded by Colonel ereaký-,

IL
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enridge. He received his second commission on June
18th, 1822, as Colonel ofthe Third Regiment of Leeds.

He was at the attack on ý Ogdensburg, under Lieutenant

Colonel McDonell, on the 22nd February, 1813. On the-
landing of the attacking force in the environs of the

Village of Ogdensburg, he and Duncan. Frazer were

despatched by Colonel McDonell, under a flag of truce, to,

the American head-quarters at the Stone Garrison, with a

demand for an unconditional surrender. Forsyth, of the

Arnerican defenders of the village, made answer to this

demand. " Tell Colonel- McDonell there will be more

fightin'g." The bearer of the reply had no sooner entered

the ranks than the battle commenced. * After a sharp,'

encounter, Forsyth was driven from, his position to

Thuber'stavern, near Black Lake. Fifty-two marines

were taken and conveyed to Canada. Besides,' the

Amerièans lost ýve killed and eighteen wounded. Most
of the prison--rs ývere paroled and sent to Montreal. The

.,British held possession of the village during the day,
-securinçy a large amount of public stores and munitions

of war. Before re-crossincr the river, the barracks were

burned, and an attempt made to destroy the bridge.

On the conclusion of the war, and the people havii

settled down to peaceful pursuits, Mr. Jones availed himself

of the educdtion he had received in Brockville, proceeded
to York, and in Hilary Term, 55 George Ill., 1815, was

called' to the Bar. He at once opened an office.for the

practice'of his profession- in Brockville, where he had a

successfül practice. In politics he was a decided Tory.
What time he could spare frorn his profession, he

employed in supporting and strengthening the Tory

party in the Counties of Leeds and Grenville. He had

not many years to wait Mr recognition of his services

the electors of Leeds and Grenville returning him, to, the

Provincial Parliament, thé* first time as member of the.

eighth Provincial Parliament in 1821, and again for the

ninth Provincial Parliament in 1825 and 1826.

On referring to the journals of the House, I find Mr.
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jbnes, during these two Parliaments, in his place in the
House promoting beneficial legislation. He was, in 1821,

one of the Commissioners appointed by the House to
confer with the Commissione.-s of ILower Canada on the
subject of duties collected at. the Port of Quebec. This

was a matter of, much concern to. the peôple of thé
Province of Upper Canada. .1 have referred to the
difficulties at large in the life of Sir John" Beverley
Robinson. The selection of Mr. Jones, as one of -the

Commissioners by the House shews that he was esteemed -
a man of business capacity, well qualified to perform his
duty to the Province on this important subject.

In 182 1 there was an agitation existing which extended
to the House on the subject of-the Sedition Laws. In
the minds of some a more- speedy mode of trying and

punishing seditious people than the ordinary Courts
was required. That was not, however, the opinion of Mr.

Baldwin, then a member of the House, as I find that on'the
ist December,' 1821, he moved

That it be resolved that the Commons of the Trovince, well knowing

the ample sufficiency of the ordinary Courts of law for the security of the

Province against all seditious attempt' whAtever, view with reluctance

any obstacle presented to their reasonable wishes for a recurrence to, that

ordinary course, from whence no deviation can be justified but by tem-

porary law in times of danger and violence.

Mr. Jones voted for Mr. Baldwin's resolution.

In the Session of 1823 Mr. Jones supported a bill"
brought in by Mr. Burwell "" to, authorize the appointment

of District Attorneys." As a matter of fact. District
Attorneys were not appointed till a much later date. '_ -

In 183:2 the fines of parties were beginning to be more
closely drawn. Thus we find a stormy meetingl' be"lng

held in Brockville in March, 1832, in which Mr. Jones
took a prominent part, espousing the Tory cause. - A

requisitiori had been circulated signed by Charles Jones
(Honorable Charles Jones), Jonas Jones, John L. 'Read,

(my father), and eigliteen others, calling a meeting to be
held in Broc kville, fýr the formation of an Emigrant
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Society in compliance with the recommendation of Sir

John Colborne. After the meeting was over it was
proposed to draft an address to be presented to, His

Majesty the King, stating:

That the Province wu in a mont flouriahing condition, enjoying the
blessings of a free constitution and a govemment mont liberally and

impartially administered.

That was not at all the opinion of the malcontents of
that day, who, led by Mr. Buell, organized an opposition
meeting at which a petition was prepared of a diametri
cally opposite character. A historian writing of these
events says

Year after year the contest increased in bitternew until Mackenzie and

a few followers were driven into rebellion,-and it ended in a mad attempt
to capture Iiittle York.

The election of Leeds again sent Mr. Jones to Parlia-
ment in 1836. The sessions Of 1836 and 1837 were the
most important of all the sessions of the Olà Parliament

of Upper Canada before the Union. Great'discontent
prevailed in the bountry, arising from. the fact that the
people were getting uneasy at being ruled by an irrespon
sible executive. - At last a remedy was sought in the

Union of the two Provinces of Upper and Lower Canada.
The proposition to unite the Provinces was violently
opposed by Sir John Robinson, and by a majoriîty of the
then Ijouses., On the 3rd March, 1837,. Mr. Jones voted
for a resolution of the House, that an address be presented.

Lýý:t - to His Majesty stating:
;e

That this Provipee we believe to be quite u large as can be effectually

ruled by one Executive Government. The population which Upper

Camda contains in almost without exception of' British descent. They

speak the same language and have the same laIw% and it in their pride
that theee laws are derived from the Mot an unmi ed

'her Country, and

with rules and customs of foreign origin, whony and happily fi-ee from

the causes of difficulties which are found no in the adjoining

Province, we cannot but most earnestly hope that we shall, be suffered
to, continue so, and thât Ris Majestys patermal. regard for Ida numerous

and loyal w1jects in this colony will mot auffer à doubtfal to

J.
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be hazarded which may be attended with consequences most detriraental
to the peme, and injurious to the best interesta of themuelves and their-
posterity.

This resolution was carried by a small majority.
wTwenty days afterwards on the 23rd March, 1837, Mr-

Jones was appointed a Puisne Judge of the Court of
Queen's Bench.

When appointed to the Supreme Court Bench, Mr.
justice Jones had had. a great deal of expénence of
judicial duty as judge of the District Court,. and so
brotight to the Bench a mind, well trained, with a

discernment which well fitted him, for his position. He
was eminently a practical man, and well acquainted with
the ways of the Country. His military and cavalry
experience had given hirn a jaunty air, and a spring that
would have done credit to the modern athlete.

It was very much his custom. in hearing cases to
interrupt counsel in their argument by putting to them a
suppositious case. He would say, ««'Now Mr.
suppose à was the case of a horse." The old counsel of
his day were always familiar with this fondness of his of
intruding a horse into the case whatever it miaht be, and
were not slow to follow his exa* ple in putting the case

of a horse in argument, which was sure to catch the
judge's ear.

He had not been long on the Bench before called
upon to g-ive judgment in a horse case which at the ýJ"z'time",ýwas the subjéct of much comment. The case was

Gorhain v. Boulton, 6 U. C. 0. S. Races were got up in
Toronto by the Toronto Race Club, of which Williani

Boulton was treasur'er. The race was for a purse of one
hundred guineas, to, be paid to the winner if the stewards
decided in favor of thç party claiming the money ; the
one hundred guineas being deposited in-the hands of the
treasurer of the course., The race was -run, and the
plaintiff claimed the stakes, the plaintifrs horse won the

first heat, and came in first on the second, and it was
alleged there had been foul riding. The case is only
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important as deciding tha where the decision as to who

won the race was left to. the stewards, who had not

decided that plaintiff had won, though he proved that in

fact there was no foul riding, he was not entitled, to sue

the treasurer for money had and received till he had got

the decision in his favor.
judge Jones, in giving judgment, said:

The defendant having received the money as fan officer of the club au

proved by- their ordeii, he cannot be liable for money deposited in his

hands as stakes to. be paid to the winner' of the race, until the race is
È

decided in favour of the plaintiff by the person authorized to decide.

Wheu mon ' is deposited in thç hands of a trustee for a apecific purpose,

the depositor cannot recover it back till the trust is at an end, as a part,

unless as a balance in discharge of the trust. There is no express under
taking on the part of the defendant to pay the money to the plaintiff, and
none can be implied by law until, according to the terms of the depoeit:
the stewards have decided in favour of the plaintiff. The stewards have
not decided in his -favour, but on the contrary have decided against him,
and if the decision is not fina.l. not being by a majority of the whole club,
the matter is still undecided. In either case it appears to- me that this,
action cannot be maintained for the purse. I think the parties submitted
to the decision of the acting steward, that the plaintiff is bound by such
decision, and can bring no action againat. the defendant'

I selected this case out of many others in which judge
Jones ga*e judament, because of its direètness, perspicuity
of language, and plain, understandable -expression of
opinion.

There was another case in the Queen's Bench, aboc

142 but not repQrted till four years afte'wards, 2 U. C.,

q Rep. 224, the case of Doe Irvîne v. Webster, w-hich was
the topic of much legal discussion 'at the Bar. The more
important as it settled a principle by a majority of the
Court, the Court itself being divided on the main question.
In this case one Knapp.ý the nominee. of the Crown of
certain land, had' before the , patènt issued, on 3rd

Novetnber, i 88o, hi
executed a deed pdll by w ch he

granted; -bargained, and sold," the premises-- to one
Wood, who conveyed by deed of bqxgain - aùd salé to
another and byregular assignments the lan was conveyed
to the lessee of the plaintiff, who claimèd under this chain
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of title. On ist November, 1803, nearly three years
after Kriapp made the deed to Wood, letters patent were

completed in Knapps name for the land, and remained
in the Provinciat Registry- Office, having been duly
enrolled. Knapp having been made aware of this fact on
i oth September, 1824, disregarding his first deed, -executed
a deed of Releasie 'and Quit Claim to one Philips, who
conveyed to the defendant. It will thus be seen that the
principal contention was, whether a party in possession of
land claiming under a deed made by the - patentee of the

Crown after the Crown had parted ivith their title to the
patentée., had a better title than a party claiming by
deed from. the same pate'ntee before the patent had issued
when the patentee was but a nominee of the Crown, and
had not acquired the légal estate from, the Crown, or ever

been in possession. The question resolved itself into a
question of estoppel. Whether or not the party in
possession claimeinÉ through the same patentée, Knapp, Èj

who had made the deed of bargain and 'sale to Wood, Ut

through whom the plaintiff clainied, «Pas estopped from
disputing the title of the plaintiff élaimingunder the first
deed, though as a matter of fact Knapp had not. the Crown

title when he conveyed to Wood.
The question was a most important one and as expr'essed

by' Chief justice Robinson in the case of McLean v.6:

Laidlaw, subsequently decided, (but reported first in the
same volume of Reports) the décision was the result of

alongandanxiousc nsideration." ChiefjusticeRobin-s«
in Doe Irvine v. Webster held thaf there"was an estpppel,
and that the, defendant was at liberty to go into:

evidence: that Knapp had no title when-he conyeyed, to
Wood, but wàs estopped,.from « disputing his title, and so,

9e..ýthe title of the plaintiff claiming throùgh him. jgd
Maca ilay, thé* senior Puisne J udge, held that no, estoppel

was created. Mr. >tice Jones while leaningý., to the
opiniôn that there was an ëstoppel, held that it Was not

necessary-,to décide 'the question of estoppel, and the
plaintiff waà entitled tc>'recover on other grounds. He said:

24-1... J.
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Although in thig case the defendant takes from Phillipe, who dao holds
under Knapp, it appears to be unimportant to determine whether the

defendant is boundIby the eitoppel, because if the interest acquired 4
Knapp under the patent enured to Wood by reason of his prihr deed it

gave Wood the estate in fee, which he could convey to McLean and
McMillan without entry, theie bâng aý . that time no person in actual

po8semion of the lot. For the same reaso»p-the deed of Bargain and Sale
from MeLean, ànd «.%fcMillan to Ibwman and Smith, the lessors of the

plaintiÈ, was effeétual to coTivey the estate to, them, "and theïefore .they
had a right to recover in this action.

Although the case.is reported as Doe Irvine v. Webster,
it would have been better to have been ' reported as Dôe

Bowman and Smith v. Webster as it appeared in evidence
that Wood, in 1816, conveyed to McLean and McMillan,

who in 1817, conveyed to Bowman and Smith, (judge
Macaulay's Judament, p. 2*8). One of the demises laid

in the action was that. of Bowman and Smith who were
the real plaintiffs. no deed to Irvine, having been proved,
so that Judge Jones must be understôod as deciding that
the interest acquired by Knapp under the, patent enured

io Wood by reason of his prior deed, an d sa Wood got
the,ès . tate ' which he couM convey ta McLean and McMillan,

which they, could convey to Bowman and Smith, and so
the iplaintiffis were entitled to recover possession of the
land.

Ldoubt not, but that the refýrence 'to this case will be

more interesting to the professional than tô thé lay
e 'hed the principle

reader. I give it, howey r, as it establis
of estoppel on a basis whiJý I believe has never 'ýbeen

shaken as'applied to similar deeds under similar ci urn-

stances in Canada. The case was elaborately argue ànd

much considered, judgment being - given by four judges,
judge Jones being one I of those deciding a principle ever

since maintained.
, The Honorable John Hilyard Camero waskepor er of

the Court in 1846,. and has appended his note to Doe
Irvine v. Webster:

Judgment was given in, this case in Hilary Term 1842, before t coin-

mencement of the publication, of these reporte, t the grEnt mport-
ance of the questen adjudicated upon and the férence to it y the



Court in the preceding case (McLean v. Laidlaw) has induced the
reporter to introduce it here.

One bas only'to read 1 the judgments of all the Judges

,to shew the interest taken in the question involved, and
besides, they shew that Mr. Justice Jones, as well as

every other Judge on the Bench, felt it bis duty to giv-e
all the arguffients and reàsons which ' induced the donclu-

sion to which the several Judges arrived, though not
agreeing in their decision.

The Honorable Jonas 'Jones will long be remembered
bv those who knew him. The active life he -had led

before being promoted to the Bench, he retained after his
.Promotion. His ambition was to keep up with the o'ther
judges his con es on the Bench. He would often, in
arly mom end his way to the judges' Library at the

armed atevery point for, a conférence with his

brother judges.
It is to be féared he tàxecr-his strength too severely -in

the performance of duty. A plethoric man, such as he,
could scarcely do without' his 'old'time exercise. He
%vas suddenly struck down by apoplexy in Toronto, in
1848, when away from his own house, He never

recôvergýd from phe *stroke: died, and waq buried in St.

jamesys 'Cemetery. He left a large family of children,
severàl of',whom are still living. A have read a historical

memoir of ý him, written by a B*ockv.ille gentleman in
1879, which I think but expresses the truth as I knew'
bim. The memoir says:

Bis great knowledgè of the way and'manner of the people caused hii

judgment in the District Court and in the Queen's Bench to &ive great

satisfaction. 1% manlineu of character and honesty of purpose caused

hi to bel ed by the people pf the United Connties of Leeds and Gren-

,-,YZeý3.,tma hvis reznoval from BiýockyMe was much regretted by all classe&

Ris advice and assistance to the early settlers of Leeds and Grenville is
not yet forgotten.
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XVI.

THE HONORABLE ROBERT SYMPSON JAMESON,

VICE-CHANCELLOR OF UPPER CANADA.

N writing the life of Vice-Chancellor jameson,
we travel out of the dull routine of Common

Law into the broader pastures of Equity.
Vice-Ch âneellor jameson was the first Judge

that ever presided in an Equity Court in Upper Canada.
judge Willis hoped to have be6h the first judge of a

Chancery Court in the Province ; a refèrence to his life,
ho w'ever, will shew how much he was disappointed in such
hope, and the -embroglio he got into with his brothers of
the Common Law Bench, resulting in his amoval frorn his
judgeship of the King's Bench.

Historically speaking pur earliest acquaintance, with
Mr. jameson, V. C., was about the same period (i82o),

that he made the acquaintance with Anna Murphy, his
future wifé. H.is at this time represented as «' a young
barrister of good family, handsome appearance, and
fascinating manners, that his powers of conversation were

exceptionally brilliant, his morals irreproachable, and his

learning much beyond that of the average even of profes-
sional men of his age."

Mr. jameson was a barrister of the Middle Ternpleý
He was the son of Thomas Jàmeson. Mr. jameson was

admitted into the Society of the Middle Temple in 1818,
andin 1824 was a Reporter in Lord Eldon's Court, Who

î, was doubtless his friend and patron. In that year (1824),
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there was published inLondon avolume of Reports with
this designation: " Cases in Bankruptcy by Thos. C.

Glyn, Esq., of Lincoln's Inn, Barrister. at Law and Com-
ornissioner of Bankruptcy, and Robert S. Jameson, Esq.,,
of the Middle Temple, Barrister at Law, containing
Reports of Cases decided by Lord Chancellor Eldon and
by Vice Chancellor Sir John Leach. From Michaelmas

Term' 1821, to, the sitting before Michaelmas Term, 1824,

and a Digest of all the contem * porary cases relatin g to the
Bankruptcy Laws in the Courts."

AI though* Mr. Jameson has. been represented in his
early days at the Bar to, have hâd "leam-ing beyond that of
the average professional man of his age," it has not been
represented whether this average was general average or
special average. However this may be, Mr. Jameson was
not a success in his profession as a barrister,,his bright
anticipations on- setting out in his career of practice at
the Bar were not destined to be fulfilled. It was a fortu-
nate circurnstance fof ' him that* he had so influential a
patron as Lord Eldon, the Chancêllgr, and that there

were outlying Colonies' of the Ern-pire w1fere he might
possibly obtain greater success than in England. In his,
carly life he had friends, literary men, who in the field of

îiterature gained great renown. Himself born in the
Lake Country of England, he was naturally inti-mate with
the poet Wordsworth, who loved to roam over that region'.
and commit to, verse thé beauties of the scenery.

He was also, the familiar friend of Coleridge and of
Southey. What wonder then, living as it were 'in the

realms of poetry, that. he. should, have accepted: %vith,

kindness thé regard of a romantic ung lady even before-
.,e was out of his teens in the law.

In i82o he met Anna Murphy, the, daughter of Brom-
weil Murphy, an Irish artist, a "'miniature painter,

-degéribedas.a"«brilliantunstableim cuiiiousLrishman,".1.
a very Captai n Costigan of a manjul *of fun andfury.

The life.of V.C4jameson would not ofabsorbing.in-
terest without bringing into it the story of Anna jarnesoh,

VICE-CHANCELLOR JAMESON.
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wé Anna Murphy, so well known as the Authoress of
" Winter Studies and Summer Rambles in Canada,"' a

book written in a lively animated style, and -'which was
well received, and had many readers in Britain and the

United States. 0
Although Mr. jameson became. en'gaged to Anna

Murphy in .1820, the engyement was not of long duration.
A few weeks had only elapsed berbre a loveils quarrel
occurred, and the tng agement was broken 'Off. Mr.

jameson soon after commenced and continued his
reporting; while the lad-y,, fôok the place of governess

in the family ô f a- lad - y . who visited, France and Itary.
The governess, during the tour, keeping a diary of her
travels, which she- subsequently published under the title
of «I Ti-e Diary of aP Enuyeé." On h-er return to England
Anna Murphy accepted the situation, of governess in

another family, that of Mr. Littleton, Member of Parlia-
ment for one of the Ridings of Staffordshire, who was
subsequently raised to the Peerage by the title of Lord
Hatherton. Coionel Edward George Henry Littleton,

Who was in Canada as Secretary to Lord Dufférin,
was a grandson of Lord Hatherton.

The position of governess becoming irksome, in 1826,
or ab(jut that time, she renewed her-engagement with Mr.

jameson, and they were married. The marr.iage was not
a happy one. The parties to it thought they were, but
really were not, suited to each other. In her mature years
Mrs. jameson referring ýô her girlish life, wrote of herself:
-ci 1 was an affectionate but not, as I -'now think, a lovable
or attractive child." Again writing of herself as she was
at the early age of eight years, she wrote: '« I always
fancied evil and shame anâ humiliation to my adversary,
to myself the role of superiority and gratified pride."

Mr. Dent. in his history, has well said of the life of Mrs.
jameson Such a person was not -likely tô make a man
happy as a wife when grown to womanhood."

The father of Mrs. jameson was,'during the period of
bis daughteils girlhood, in straitened circumstances, this
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added to his unsympathetic nature was not likely--to
contribute t'O the happiness of the future authoress.

Duritig the residence of her father in London in i8oý,
when his daughter was but twelve -years of age, she, no
doubt, foreseeing that her future life depended on her own

exertions, applied herself to education, and acquired a
higli degree of pmficiency in Latin, Italian, and other
languages.

Mr. jameson had not been long married, before sofne-
thing more than a lovers quarrel occurred between this
unhappy couple-the union was nota happy one from the
beginning-four years had not passed over their heads in

married life when the husband - and wife thought it well
to separate, for a season at léast. Mr. Jamescyn was glad

to expatriate himself for a ý1me. and through influence
obtained the appointment, in 1829, to a puisne judgeship

in the Island of Dominica., one of the Biitish possessions
in'the West Indies.

Mrs. jameson remained in Encrland, and betook herself
to travel and her'favourite literature. -She made a tour of
the continent, accompanied by her father and his -patron
Sir Gerard Noel. On the continent she made the acquaint-
ance of Goethe. She spent sorn'e time at Weimar, where

she first met Goethe and other members of the brilliant
circle of the Grand Duke. In 1831 she wrote the -Memoirs
.of the Lives of Celebrated Sovereigns." Her husband, in

Doininica, either frorn neglect or indifférence, contributed
but little to her support. She was glad to write for a
living. In 18 2 she published her " Characterist' of-----,

Women," a series Of disquisitions on the fernale characte's",

in Shakespeare's plays. It is a well written work, possessing
great interest to, any reader who desires to cultivate an

acquaintance with the female charaeers of. the great
dramatist Mrs. jarneson never joined her husband in

.the West Indies.
In 1833, Mr.- jameson resigned his judgeship' in

Dominica, and returned to England. He-rernained there
a few weeks in the -society of his wife at the houe-ýôýMr&

VICE-CHANCELLOR JAMESON.
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Bates, a married sister of Mrs. jameson. In the same

year, 1833, he came to. Upper Canada, and took up his

residence- in York, having on the :2ist june, 1833, been

appointed Attorney-General of the Province, owing his

appointment to the British Government His was the

last appoinment made to that office for Canada by the

British Government. In Trinity Term, 1833, he was

entered a membcr of. the Law Society, and on the same

day was called to the Canadian Bar. While holding the

position of Attorney-Gencrâl he followed the English

pýactîce of having a chief' clerk ; his chief clerk' was

William Keele, remembered as the author of a work ofi-

justices-of the Peace. Mr. Keele was himself an attomey.

and was of great service to the Attorney-rGeneral (Jameson' )

in his pra-ctice. --As a matter of fact the practical know-

ledge in lav which Mr. jaméson had, was acquired while

on the Bench in Dominica. He had never practised

common law, civil or criminal, while in England. -His

practice in Upper Canada as Attorney-General was not

seriously large, nor did it-.Iast for a long time.

Mr..Hagerman, afterwards Mr. justice Hagerman, was

Soli ci to'r-G>eneral ring -Mr. jameson's incumbenc of
the offic of orney-General. At this

pçriod of the
rov the Crown practice was divided

histoty of Province,
between the Attorney and the Solicitor-General.,

In 1835, Mr. Jameson was elected a member ofthe

Legislative Assen-ýbly to represent the.County of Lçeds.

1 have a distinct irecollection of the election living as I -

did in Grenville, the adjoining cèýdnty for which my

father was retur ' ning officer at-the general election of 1836,
then for the first time held at the village of Merrick-

ville., in the rear of the countýr. Thé Attorney-General,

might have found some cause for writs arising out of that

election, as at about the fourth day of the polling, a body

of men came down fra"M. Leeds, and as the returning

officer and his clerk (the - viillage séhoolmaster) were

crossing the common, after' their mid-day meal, (the clerk,

with poll book in hand), the invaders from Leeds seized
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the poll book, tore it intoa thousand fragments, and thus
broke up the election.

>, Mr. Jame'son sat in Parliament for Leeds until the
gcne*r'al e1çction Of 1837, to which I havé referred, and on
the 23rd éf March, 1837, he was appointed Vice-Chan-
cellor.

The want of a Court of Equity in this Province had
begun to be seriously felt, consequently *the Legislature

on the 4th March, 1837, enacted

That there be constructed and e8tablished a Court of Chancery, to, be
called and known by the namé and style of " The Court of ChAncery of
the Province of Upper Canada," of which Court the (,,ovérnor, Ueutenant
Governor, or pergon administering the Government of the Province, shall

be Chancellor. And that for the better mimini8tration of justice in the
said Court, the judicial p'wers thereof, both legal and equitaWe, shall be
exercised by a Judge,, to be appointed 'by His Majesty under the Great
Seal of the Province,,auct to be called and know-n as - The Vice-Chan-
cellor of Upper Canada," and who shall -hold his office during -good

behaviour; v?hich 8aià C4fflrt shall be holden at the seat of Government
in the 8a;d Province, -or in such other placý as shall be appointeà'by
proclamation of the Governor, Lieutenant-(;overnor, or person administer-

iiig the Government of tbis Province.

Mr. Jameson was the first Vice-Chancellor of this Court.
In 1836, before his appointment to the Bench, he was
Treasurer of the Law Society. He was also elected
Treasurer. of the Law Society for the yéars 1837, 18P,
18D, I84o, and 1845_

During the time Mr. Jameson was Attorney-Gerieral he
wrote to his ivife -Ore than once soliciting her to join

him in Canada. She, however, clung to her gods of
literature, making another; tour of -the contineni, spend-

ing a considerable time in Germany, - keeping up an
occasional correspondence, with her hu'býnd, not, ho' -

ever, of a character 'hewing much wifély affection. The
relation which subsisted between'the husban'd and wife
may best be judged of by a letter Mrs. Jameson wrote
îr. Jameson in answer to a letter -he wrote to her in May,

1835, in which he had jokingly told her he irrtended ere
long to take another wife. This was written, no doubt, to
rouse her jealousy, and aýtract her to Canada -the effect,

25-L. J.
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is shewn by her answer. She wrote, àfter some months,

and which must have been shortly before Mr. jameson

was appointed Vice-Chancellor:

You say it is your intention to marry again. My dear Robert, jesting

&part, I wiah it only depended on me to, give you that power. You

might perhaps be happy with another woman, A union such as ours is,*

and hm been ever, - Je a real mockery of the laws of God and man- You

'have the power to, dispose of our fatî as far as it depends on each other.

I placed that power in your hands, and had you need that power in a

decidedly manly spirit, whether Io uitite or part ux, 1 had respected yon the

more., and could have arranged my life accordingly. But what au

existence in this to, which yon have reduced us both. If you can make

up your mind to, live without me, if your vague letters signify a purpose

% f this kind, fQr God's make speak the truth to, me ; but if, on the other

ha-ný t in your purpose to remain in Canada, to, settle- there under any

political charge, and you really wish to, havé me.with you and, make

T another trial for happiness, tell me 8o, distinctly ý and decidely, tell me

what time to, leave England, tell me what th-ings 1 -ought to, take with

me, what kind of life I shall live, that I may zome prepared to, reÉder my

existence and yours as pleasant as pSsible.

Her husban then wrote her to join him, having

previously informed her that he had secured about three

acres of elierible round on Brock street on which to build

a. cottage té her taste, and which he wished her to occupy

with him, if possible to illuminate it with her presence.

The result was, that in September, 1836, she sailed for

New York, en route for York, to join her husband Her

husband did not meet her at New York, nor on Wr arrival

at York, then --- truly muddy York-,* -as ?&s. jameson

4 described it in her '-ýtudiesand Rambles in-C'anada."

It is no pleasant task to write of these' divergences

between a public man -who atta-Iped the position of Vice-

Chancellpr and his clever,, wifé. I may, howeverY -say,
quoting the language used in the inîýtroductory chapter to

the life of Wordsworth (the Vice-Chancellos friend) in

-«Morley's English Men ôf Letters," "« I have endeavoured

t o write as though the subject of this biography were

himself its- auditor, listening, indeed, frorn some region

where all-of-truth is discerned, and nothing but truth

desired.
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Mr. Dent, in his life of Mrs. jameson, has already
published very much of what I have written inregard to

the gifted authoress- It is fitting that I make my acknow-
ledgmènt té him for mùch of the knowledge I have

acquired of Mrs. Jameson, so well kxwwn in years gone by
in the society of York.

The Vice-Chancellor, presiding in his Court, was a
model of gentlemanly dignity, and was ever willing to

9 ive all attention to those who had business in his Court
He had pleading before him as counsel several barristers

who were distinguished at the Bar, and who afterwards
attained eminence on eýè Bench. I will mention but some

of the names as I gather them from the reports; William.-
Hume Blake, afterwards Chancellor; J. P. E'ten, after-
wards Vice-Chancellor ; Robert Baldwin Sullivari, after-
wards judge Sullivan. There were others, but these are

the most prominent narnes of those practising in his Court.
During the time he sat alone as Vice-Chancellor, before

the reorganization. of the Court under Chancellor Blake,
the Rebellion Of 1837 was in full blast in the Province
for at least a considerable part of that period, so that
Chancery proccedings had a comparative lull: there are
not, during this time, more than thirty reported casës
heard before Mr. jameson, Vice-Chancellor-, and some Of
these were appeals in bankruptcy. None of the decisions
were such as at this day are regarded as affording- prece-
dents for future decision. The Vice-Chancellor himself
was a great stickler for precedents,,not given to striking
out in new paths, or vent»ring to establish a principle
unfortified by past authority. A friend of mine, 'Who

knew the Vice-Chancellor well, say's, that Mr. Jameson
told him that he thought the principal dutjî of a Judge

was to follow precedent.
On March 15,. 1837, Mrs. jarneson writing to her

sister Charlotte wrote:

You WM be ieii> hear th" jamSbn in appoiâtoa cluwenor (Jic) At

last He in now at the top of the bee, and hm no more to expect oiý-=ptre

to. I thinIr ho wiU make au excellSt r ; he in gentlemma«ker-ànd
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wW 8tick to pretedent, and his excessive reserve in here the greatest of
poésible virtues. No one loves him, it is true; but every one approves
him, and his promotion hu not caused a murraur.

This leiter in its language certainly bears testimony to

the fact that in some way his wife knew that he meant,ýo

make precedents his guiding star. It was, perhapswell

that he should -have*done so, for it has never been ascribed

to, the Vice-Chancellor that very great industry or verýr
reat originality were his

ý__principal characteristics. Robert

John Turner,,who practised in his Court, was wont always

to ply him wfth- precedents, having a full appreciation of

the Vice- Chan c'el lor's regard in this-direction. If by any

possibility a référence, even a dictum of Lord Eldon, could.

be found bearing on the subject in. question, knowing

the Vice- Chan cel lor's partiality for Lord Eldon, at whose

feet he sat before leaving England, the dictum wâs

eagerly seized upon as a precedent which ought to sway

the judicial mind of the Vice-Chancellor.

In very fact the counsel got too Strong for the Vice-

Chancellor, and the Court had not been -in existence more

than four years before it became necessary to reconstruct

the Court, placing at the head of it the then leading,

counsel, Mr.. Blake: the Vice- Chancellor -beingr relegated

to second place.

The Vice-Chancellor was fond of musiè,-Iiterature, and

the fine arts. He entertained liberally while his wife was

with him, which, however, was for less than a year.

Arriving in York »in November Of 1836, Mrs. Jameson

managed to, live through the winter with Mr. Jameson, in

a cold, formal way. She wrote

I could almost wish myself a dormouse, or a she-bear, to aleep away

the rest of this cold> cold winter, an& fio wake only with the fint green
leaves, the first warmth of summer wind.

She found time, however, during the winter to, visit

Niagara Falls. A gentleman is still living in Toronto

whô accompanied her on that jjourney. Like many others

who have visited Niagara Falls, her first impressions of

that great cataract were disappointing, as she expresses
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ber wish that the -Falls were like Yarrow, yet unvisited,

unbeheld-" no, it must be my own fault," she cries:

The reality has displaced from. my mind an illusion niuch more magnifi.

-cent than itaelf. .1 have no words for my utter disappointment. Oh ! I
-could beat myself 1 and there 9is no help ! The Émt moment the firet

impression is lost ; though L should live a thousand yeara, as long M
Niagara itaelf shall roll, I can never see it again, for the fint time.
Something is gone that camnot be restored. -What has come over my

soul and senses, ? 1 am metarnorphosed ; I am translated ; I am an. am'a
head, a clod, a wooden spoon, a fat weed growing on Lethe's brink, a
stock, a atone, a petrefaction. For have I not seen Niagara, the woiýder
of wonders, and féel, no words can tell wh£&4 disappointment.

When Spring came Mrs., jameson, desiring to be
releasedfrorn her surroundings, the official circle of York,

and a not ' 4do- happy home ventured ' on an expedition
througb the Western District, and made her way to Sault
Ste. Marie, which at thàt time was a very arduous under-
taking for a man, much 'mord so for a lady, surrounded

by comparative strang"ers. Her great desire, however, to
see Indian life overcame all obstacles : she made the

journey, shot the rapids of the Sault in an Indian canoe,
and thus accomplished a féat which aston'i*shed the stay-
at-homes of York, and excited some surprise with her

home friends accustomed to continential pleasure trips,
but not tà so difficult or hazardous an undertaking as Mrs.

jameson took 'on herself'to perform.,
This trip is a memorable one mi ma-ny ways, not only

in the incidents of travel and the notoriety Mrs. Jameson
gained thereby, but because while moving -about among

so many scenes, her niece, in the hiîtory of ber life, tells
US> C& ar . angements Were going on for her final separation
from ber husband, and the establishment of her''future

independence;" indeed, the many letters of Mrs..#ameson
which have been published prove conclusively that inde-

pendence Was what she sighed for, independence of her
husband was.what she prayed for. She was- wont in early

life to declaim, on independence.

Thy spirit independence, let me share-

Lord of the lion heart and-eagle eye ;
Thy oýelx IM follow with my booom bare,

Nor heed the storm that howis along the sky.)l
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All we know of the cause of the Vice-Chancellor and

his wife's disagreements is, that there was that kind of

incompâtibility between the two that made both of thern

desirous of releasé.
On Mav 26th, 1857, she wrote to Mr. Noel from

York:

I shall be in England about October or Nový:mber next. The Winter

has been beyond measure dreary and lonely; but one. of the o1jects of my

coming will bep I think, accompli8hed, and my future life more easy, and

my conscience clear. It was worththe sacrifice to purchase all 1 can

have of peace and i:nýdependence for the rest of my days, and what we do

from a principle of duty turne out well surely. So 1 put my trust in God

and my own firm wilt and will not fear what man can do unto me.

From, this it is clear that from the time she set out

from England for Canada tili her return, she had-but one

object in view, separation from her husband. M rs.

jameson, before leaving America, paid a visit to Miss

Sedgwick, who took a lively interest in her, and treated

her with marked respect, indeed, ývith affection. Mrs.

jameson was much courted by. American Society-an'd

made a very favorable 'impression on the literati of the

Republic.

At length, early in the year 1838,the time came for lier

final.departure frq;m Arnerica. Before she left the coiýptry

legal papers had been.drawn up, assuring to Mrs. jameson

an allowance of three bundred pounds a year; and she

took her leavé- in the -possession, if not happy. possession,,

of a letter from. her husband the Vice-Chancellor, dated

September,2ist, 1837, which was as follows:

-My dear Anna-In leaving Canada to ireside among your friends in
England or elsewhere, yon carry with yon, my most perfect respect uul
esteem. My affection you wül never cease to retain. Were it otherwise
I sbpuld feel leu pain at consenting to an arrangement arising froni no

- 51, wish of mine,'but which I am compelled to believe is best calculated. for
your happiness. and whicli therefore 1 cannWbut approve.

The obtaining this lq-ter was a victory for Mrs. Jameson.

Mrs. jameson and her husband never afterwards met,

they were separated for ever. Coleridge, one of Mrs.

jameson's earLy friends, in Ws poern of the Quarrel of
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-YFriends," has written lines which may not be inaptly "M
applied to the case of the Vice-Chancellor and Mrs.

- Ce.jameson.

Alas!'they bad been friends in yoyïh%

They parted-ne'er to meet again,
But never either found another

To free the hollow heart from paining,
They stood. aloof') the scar remaining

Like cliffs which had been rent asunder;
A dreary sea now flows between,

Buý neither heat, nor frost, nor thunder,
Shall whLélly do away, I ween,'
The marks of that which once hath been.

TheVice-Chancellor died in Toronto, in 1854- He léft
considerable propert' in real estate, the bouse and premises
on Brock street, and several acres of valuable land in'wfiat
is now Parkdale, bordering on Jameson Avenue, named
after the Vicic-Chancellor. Mrs. jameson survived her

husband several years. In her latter yeýW'she took great
interest in what is eaT>d,,»e '1«,WomaWý 4ights" question.
She had a thorough conception of the idea, since becorhe
a fixed fact, that many employments then confined only to
men, could and should be sharred , by woman. Her niece,
Gertrude Macpherson,'in the history of her life, says, on
the authority of a Mrs. Parkès, that 7

She attended a Local Science meeting at Bradford, in October, 1859,
and sat during the whole of one day in the Section B, where papers on
the employment of women were being read, and occuionally.»ined in the
discussion which.ensued. When Mrs. -Jameson spoke, a déép silence* feU

upon the crowded assembly.",' It was quite aîngular Xo see the intense
interest she excited. Her age and the cOMparativ*ý*fineznent; of her
mental powers; haël prevented.her sph4pre of action -frè'm being 111 popular
in the modern sense ; and this, of coursé', -ër(-.ated a . stirring deidre to fte
and hear her of whom, they knewélittle personally. Her singularly low
and gentle voice fell like a huah upon the crowdèd room, and every eye1

bent eagerly upon her, and every ear drank m-her thoughtfül aad weighty
worde

Alas 1 she had not many months to live after this
meeting. What time was left-- to her she employed in
good works, writing a series of bookejntended to exhibit
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the manner in which Art had told the hLtory of dur Lord
had engaged her thoughts and attention. She did not

live to complete the work. In March, i86o, -she was.
seized with an attack of bronchitis, which settled on her
lungs, and produced fatal results She p;ýssed quietly

away, and thus ended an active and trou«blous life. Her
Niec', in the preface to the memoir of her life, thus wrote

of her

The story of one who kept a etout heart through aU the troubles that
befel ber, who kept ber unhappiness to herself, and sought uncea8ingly

to give. happiness tb all who be(nged to ber; who never used a peu to

stn'ke or to wound, nor took advantage of it-.q power to avenge herself on

any one who wronged ber; and who waz all ber life long the chief
support and consolation of ber family, must possess some interest for all
good people.

In conclÙding the life of îhe Vice-Chancellor, inter-
twined as it has been, with what may be considered by
some, irrelevant matter relating to Mrs. jameson, only

referred to because- history had - already recorded, the'
principal eventsýýf her life, I must remind the reader that
when Vice-Cbancellor Jameson was appointed to the

Bench, the old English system, of Equity, with its inter-
rogatories and cross-interrogatories and all other dilatory
paraphenalia of the time pievailed. Mr. Jameson was
compclled to follow this aintiquated jarndyce v. jarn-

dyce" system. I t was too absu rd to last -long, and had
finally to give way to an entirely différent state of things.
The system. was too heavy for one man to carry. A

great improvement took place when the Court was re-con-
structed, with Chancellor Blake at its head.

1 have. mentioned that the - Vice- Chancellor. died in 1854.
His last resting place was in Toronto where he- had lived

so many years. Mrs. jameson was buried in Kensall
Green, London.
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THE HONORABLE CHRISTOPHER ALEXANDER

HAGERMAN, JUDGE OF THE QUEEN s BENCH.

HE Honorable Christophér Alexander Hagrer-
man, born at Adolphustown on March 28th

I 7ý2, was the son Nicholas Hagerman,
of Adolphustown, in the County of Lennox,

who wâs a United Empire Loyalist. Mr. Ni'cholas
Hagerman'came to Canada after the A m.erican Revolution.
He was among the refugees who followed that portly

Dutchman, Major Vanalstine, who will long be remem-
bered by the inhabitants living on the Bay of Quinte, as
one of the first settlers in Adolphustown. Revered and

respected by all the country round, Major Vanalstine
was one of nature's noblemen, giving succour and

assistance, to all who were in need when AdoIphustown
was a wilderness, and the Bay of Quinte the home of wild
fowl and Indians. Hagerman's Point is a well known
locality in Adolphustown, and got its name fiom Nicholas 'Aý;f

H agerman, who settled there, 'near the old United
Empire burying grounds. Mr. Hagerman built his house -
near the wzter's edge, but time and tide wait for no man,
a * nd not only has the' burial place of Mr. Hagerman*
the founder ' of the settlement, been well nigh blotted out,
but the house where he lived, and -the land on which it

stood, been effaced by dev'uring time and the waters of
-the bay.
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judge Hagerman's father, though driven to, cultivating

the soil for a living on coming to Canada, iffipelled. thereto

by his devotion to the King's cause, was a man of educa-

tion, and it is said studied law before léaving New' York.

1 find-Nicholas Ilagérmanmas called to, the Bar in Trinity

Term, 37 George I I I., i 797lj, and was appointed a Bencher

of the Law Society Michaelmas Term, 4o George 111., 1799.
After his call he commenced the practice of his-pr-ôfession

in Adolphustown, and continued to be a successfül
practitioner there till his death. Nicholas Hagerman had

only two sons, Daniel and Christopher Alexander, the

latter in due time judge of the Queen's Bencb.
Dr. Canniff, who, wrote the history of the Quinte Bay

settlers, says he knew both Christopher and Daniel as

small boys. That Daniel was a sedate, quiet boy, but as

he has written it, " Chris was a saucy boy." However
this may have been, Christopher, saucy and self-asserting

as he was, had a large head and plenty of brains. As

soon as he had grown out of his pinafore life he was sent

to school in Kingston, where he finished his education,
acquiringr a sufficient: knowledge of the classics.to, enable

him to pass the Curriculum of the Law Society. He

studied law for a part of the time of the course with his

father at Adolphustown, and for the balance of his time

with Mr. Allen McLean, of Kingston.
Christopher Alexander - Hagerman- was adrnitted a

Studcnt at Law'Michaelmas- Term, 49 George III.. i 8o8 :
wàs called to, the Bar, Hilary Term, 55 George 111., 1815,.

and was appointed a.. Bencher in Easter Tetm, i -George

iV.ý 1820.

After Christopher (the son) was called to, the Bar, it

happened that sometimes the father and son *carne across

each other -as advocates of opposing paities in the Courts.

On one occasion at Kingston this opposing of interests

occurred, in a well contested case, the father betng on one

side, and the son on the other. Mùch to, the anno'yance

of the father, Christopher won the suit for his client On

the result being proclaimed, the father said to the son,
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Have I raised a son to put out my eyes? No! replied

the son, 1'to open them, father."

At the commencement of the War'of 1812 Christopher

went as Lieutenant with a company from Adolphustown'

to Kingston, and Was shortly afterwards chosen Aide-de-

Camp to, the Governor General. This promotion, taking

place just about the time of his becoming of age, was the

means of bringing him into prominence, for we find that

-as soon as the War was over he was appoitited Collector

of Customs at Kingiton. The Gazette of September 5th,

1815, announces that Christopher Hagerman had been

-hted to His Majesty's Coirncil in the Province of

Upper Canada. As he was then but twenty-three years

of age, it may readily be conceded that there is great

significance in now and then.«" What a glorious thing «
for young men is War!-the plain but ambitious young

man of yesterday becomes the hero of to-day.

Mr. Hagerman was appointed to, the Bench in 1828: ý'11 k
this was, however a temporary appointnýrent, only till the

Kingýs pleasure should be known. I have, in the life of

Mr. justice Willis, given an account of the difficùlties
S

Judge Willis brought upon himself in insisting that the

Court of King«s Bench could not be held constitutionally

without the presence of the Chief Justice, who had gone

to England, on sick leave, and how ultimately those diffi-

culties culminated in the amoval of judge Willis. At

that time Mr. Hagerman was an available man for the

Bench, and was appointed to, fill Mr Justice Willis's place.

The British Government did not restore Mr. Willis to, his

place, but sent*him to another Colony; at the same time

they thought proper not to confirm the appointment of

Mr. Hag'erman. In this way they paid but a left-han*d

compliment . to the Governor ïn his action in regard to

Mr. Willà The action of the Govemor was, no doubt.-
thought to, be precipitate*- especially was it so considered

by those who had espoused judge Willis's cause, and they

were those who were opposed to the Government of the

day.

10
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Although Mr. Hagerman, in the disruption that took
place, lost the Judges'hip, he secured another Government

appointment. We 'find him on the 13th July, 1829,
appointed Solicitor General. This office he held untilon
the representation of William Lyon Mackenzie, the Colo-
nial Secretary thaught proper to cancel the appoint-

ment.

William Lyon Mackenzie had been repeatedly expelled
from the House of Assembly, to which he had been sent
as representative by the County of York. As a conse-

quence of these proceedings Mr. Mackenzie visited
England, bearing many petitionsto, the King and the

British Parliament praying for redréss of grievances.
the then Secreta of State, gave muchLord Goderich, ry

attention to Mr. Mackenzie's representations. One result
of these representations* was, the removal from office of
the Attorney-General, H. J. Boulton, and the Solicitor-
General, Mr. Hagerman. Mr. Stanley who succeeded

Lord God' ch restored Mr. Hagerman, and appoii
Mr. Boufton to the Chief Justiceship of Newfouiidland.
The reason assigged for the removal of the Crown

officers was, that they had " permiltted the repeated
expulsion "of a member- of the Assembly, although the
constitutional objections to th at course had been' conveyed
to His Excellency by His-Majesty's Government."

Mr. Hagerman was elected a member of the Legislature
o - t represent the town of Kingston for the first time in
i8ig. His' appointment as Solicitor-General, as well
as his practice, requiring his constant attention at the
capital, induced, indeed required that he should change
his place of residence from Kingston to York; he conse-
quently shortly after rernoved with his family from
Kingston tô York, and built for himself a very fine brick
house on the corner of Simcoe and Wellington Streets,
not far from Government 'House. P He also, built for

-himself a convenient office just norih of the house where-ý-Z
he'carried on his practice forsome years. 'The house and
office are still standing, the former being used for the
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office of the Attorney-General and the latter for the

Ontario Govemment'Emigration Agency.
Ip the year. 1835 Mr. Hagerman formed a-partn-ership

witý Mr. Draper. The firm of Hagerman & Draper were
well known in their day, not only for the large business

they did, but as having a-ý heads of the firm two of the
most brilliant lawyers of the time. Mr. Hagerman

holding'the office of Solicitor General, had to give much
of his time to Crown businessy advising with the Govern-
ment on all the multifarious matters that came up in the

administfation of the law department of Government.
Passing over his earliest Parliamentary career, I pass

on to the exciting Session Of 1836, in which he sat 'in the
Opposition benches, the Reformers, a party-to which he
was opposed, having then a majority in the Assembly.

As we see things now-a-days, it seerns strange that
the Solicitor-General of the Province should be in the
pàrty of the minority of the Assembly; yet such was
the case of Mr. Solicitor-General Hagerman. He was
Solicitôr-General and a member of the House in the
Session Of 1836 which, ivas unequivocally a Reform house,
while Mr. Hacr ory that he

,,ýrman was so much of

would not allow himself to be called a Conservative, but a
Tor3ý out and out. I have not anywhere read so clear

an exposition as his of the theft, agitated question as to,
whether the Governor was bound in all cases to consult
his Council in governmental public questions; whether

his Council had at all times a right to control him in the
public business; or whether the Governor was only bound
to listen to thern when he asked fdr or required their

advice- It was a very important question,- and or, which
hinged the principles of Responsible Go'vemment after-
wards adopted and carried out ever sinS the Union 'of
the Provinces of Upper and Lower Canada in 1841.

In this Session Of 1836, a Select Committee of the
House made a long and voluminous report on the subject,

claiming that the Goverjor's advisers, his Council and

the Governor himself, were responsible to, the people, and
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that the Governor performing acts of Government without
the advice and counsel of the Council, was contrary to the
Colonial Constitution ; this gave a'n opportunity to the

Solicitor-General to _..give to t-e House his views of
constitutionai rights a;ýý'Practite.

Looking to the past, and - the acts of Govemment of
that day, Mr. Hagerman's speech in Parliament will thr'w

much light on a very , much misunderstood subject 1
will, therefore, place before the reader, not the whole but
part of the substance of the relative and iffiportanit, -parts
of his speech in the-Assembly on this question.ý He-said:

It appeared to, him that the point on which the committee should have
turn-ed their attention wu the origin of the---Éxecutive Council in the
Colonies, the duties originallyassigned to them, and the responsibility, if
any, whieh attached to, them as Councillors. An advantage which would
have resulted from this plan of investigation had it been adopted wou)d
have been that the Committee wouid have informed themaelves of the
utter impossibility of the Lieutenant-Governor's divesting himself of the

responsibility, and thatby the laws and constitution he is emphatically
and distinctly responsible to the King as Head of the Empire, politically
and to the people of this Province- indi-ýidua1ly in his private capacity,
for every act of his government, and that the Executive Council are not
and can not be made responsible to the people for any acte of theirs.
ýVithout further remark he, the Solicitor-General, wou.d proceed to show
on whatgrounds and upon what authority he rested these opinion&

There were not many works extant containing a history of the constitu-
tions and forma of government in the Colonies but there were a few, and
Some of them giving a very explicit account of «the Couneils appointed by
the Crown, their duties and responsibilities especially in the Colonies of

é" America, and in order to attract the attentiou of the House to, the line of
argument he intended to, pursue he begged honorable members would
býar in mind that it would eventually appear that the Executive Council
of Upper Canada which it waa contended, was created, by, as well as
identified with, the tion of the Province (as conferred by 31
Gýorge III.) was merely the - constitution of a body that had existed in

tanada from the first moment of an organized Goverument, after.the
ý,conquest down to, the pasaing of the Act which divided the Province of

Quebec into Upper and Lower Canada, and which was precisely simil

krý to those existing in the old Coloniei on this Continent and the West
Indie& The first authoriky he ahoald cite in support of this argument

wu that of a gentleman who held the office of Chief Justice of Georgia
-during the time that Stàte was a Colony of Great Britaùi4 and subse-

.e- j
quently held high legal appointments in the West Indies. This gentle-
-man in hie remarke on the Cou' cil says: They are -to give advice to *e



Governor or Commander-in-Chief for the tune being when thereunto

required, and they stand in the same relation to, thé Governor in a Colony
that the Privy Council does to the King in Great Britain. In nome Cam
the Governor can act without their advice and concurrence, and there are
c*her cases in which the Governor in required by hie instructions not to
act wÛh éut the advice and concurrence of hie Council. Which (instruc.
tious) every Governor and Commander-in-Chief should carefully attend
to. The Couneil ait az Judges in the Court of Erron or Court of Appeal.

The Council are named iù every Commission of the Peace as Juàtices of
the Peece throughout the wholè Colony :" Stoke's Constitutions of the
British Colonies, pp. 2.39, 240. Thun we see the origin of C-ouncils in the

Coloniesand the duties assigned to them, and how completely the duties
heretofore performed by the Council in this Province correspond with
those impoud on the Couneils in the old Colonies now separated from

Great Britain as well as 't hose which remain appendages of' the Empu*-e.-
In the old Colonies they advised, the ('-.overnor when required by the
King's instructions, they do-sohére; in the old Colonies they constituted

a Court dtAppeal; by our Constitution that duty is imposed -op.- ý1Vk
here; and in ihis Province as in the other Colonies their names appqar as

Justices in every Commission of the Peace throngbout the Province.
The sazne authxàr obsexves Ïhat when a new Gavernor came to a Province
the nâmesof thé)pý ns . irh6;%rere to'constitute hie Couneil were named
in hie instructions -and that no ofier appointment or comnilmion was
necessaiý4 bnt this practice hu now fallen into disuise, at leut in this
Province. Th"ast &et of instructions containing the names of the
Couneil, were thoee brought out by Sir Peregrine Maitland ; but it should
be borne in znind, that those very instructions are those now laid on the
table by command of Sir Francis Head, that they contain the names of
the Councillors then existing in Upper Can" and prescribed their duties.

Theu instructions and theu duties have undergone, no éLange since that
period.

Governor Simcoe the firet Governor that came to, this Province brought
with him the firet instructions that were-àeëigned, to direct the _Klng',s

representative, the Council, and other ofàcers of the Government in their
duties and as they were in the adjoining building on eecord in the books
of the Couneil it wu no m>ewhat strange that the Committee did not
examine them. They would be found to be the same as those delivered
to Sir Peregrine Maitland.

Iù nome of the old Colonies the Council wu pouseued of legislative
. Ip

power conjointly with the (' overnor, and sometimes formed an inter-
mediate'legislative bmnch between the Governor and an- Assembly

elected by the people'. Of couru in all matters relating to, the enactment
of laws the Governor could n'ot act independently of the Counefl, except
in no far as respected the assenting to or refasing of bilk Upon the

,death, removal, or r«ignation of the Governor, the comoig Couneffior, by
the Kines instr i *mmed the Govemment, as M' this country,

unieu the senior Couneffior happened to, be -Superintendent of Indiau

-Affaire or Surveyor-General of the Customs, (which officers were always

_z
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extraordinary members of the Council,) in which case the government
devolved on the ordinary meniber of the Council next in seniority.

Such was the nature and constitution of the Executive Couricils in
the old Colonies of America, and although in the »ma ority of those

Governments, Legislative Assemblies existed, one branch elected by the
people as in this country, yet there is no trace oi any pretence that those

Conncils iwere responsible for their _pfficial, acts to any other pemon or

îi party than the King. Responsibility to the elective branch of the Legis-
lature was never thonglit of; and the Chief Juatice of Geor a, whose

work lie had quoted, and who had resided and held office in iseveral of the
other- Colonies, distinctly states, that the Executive Couricil were guided
by the King's instructions, and were therefore responsible to Bis Majesty

only. They m-ere appointed as in tbis Province by the King, and removed
at his pleastire ; they wlvised his representkve, when required, in

secrecy ; theïr acts could, be known to the King only, and to him only

were they accountable for tli-èni. Let us now consider the origin and

constitutional powers of the Executive Councils in these Provinces, they
will be f ound to be precibely similar to those already described.

It would bc recollected thAt Canada was obtained by conquest from the

Crown of France, jn 1759, and that by the treaty of'-Paris in- 1763, it,
together with other territories in America, was finally ceded to Great

Britain. Th ' e for of Governnient in Canada between the years 1759 and

1763, was a conrse of purely military despotisni, regulated by th-e terms

of the capitulation. In the year 1763 tbe King issue(f his proclamation,

in which lie declared, thatthe territory in ca ceded by the treaty

of Paris, should be erecte(i intq four separate Governments, viz : Quebec,

comprisin- the whole of Canada ; East Florida ; West Florida ; and

Grenada. For the purpose îýf ihewing clearly the views of Bis Majesty

with respect to the forni of Government intended by him to be established

in those territories, it woiild be proper to refer to the proclamation itseif,

which contains thé following pasege

And whereas it will greatly contribute to the speedy settling our M''d

new goveniments, that our loving subjects should bè informed of our

paternal, care for the security of the liberty and prosperities of thoReý who

are and shall become inhabitants thereof, we have thought fit to publisk,-

and declare by this our proclamation that we have, in the letters patent

under our Great Seaf of Great Britain by which the said governments are

coùstituted, given express power and direction to, our Governors of our

said Colonies respectively, that so soon M the state and circumstances of

the said Colonies will admit thereof, they shall with the advice and

consent of the members of our Couneil, summon and call general assemb-

lies within- the said governments respectively, in such manner and form

as is used and directed in tho8e Colonies and Provinces in America

which are under our immediate goverument ; and we have also given

power to the said Governors with the consent of our &%id Couneila and the

representatives of the people so to be summoned as aforesaid to make,

constitute, and ordain laws, statutes, and ordinances for the publie peace,

welfare, and good governmont of the said Colonies, anà of the people and
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inhabitants thereof, as near as may be agreeable to the laws of England,
and under such regulations and restrictions as are used in other Colonies.

and in the meantime, and until such assemblies cati Èîe called as aforesaid,
all persons inhabiting in or resortin to our said Colonies, rnay confide in

our royal protection for the enjoyinent of the benefli of our laws of our

realm of England for which purpose we have given power under our

G'reat Seal to the Governors of our said Colonies respectively, to, erect

and constitute, witlh the advice of our said Couneil respectively, Courts- of

Judicature and publie justice within our said 'Colonies, for the bearing

and deterniining of causes, as-well criminal as civil according to 1-aw and
equity, and as near as inay be agreeable tc) the la*s of England, with
liberty to, all persons-wh-o may feel themselves aggrieved by the sentence
of such Courts in all civil causes, to appeal, under the usual limitations -
and restrictions to us in our Privy Cotineil."

Herethen w.-Lqthe rootfrom whieh sprung our present constitution.
In the above extract it will be observed that in the Patent constituting
the Government of Quebee, allusion is made to 'l' a Cotincil ;" and that the

Governor, with the advice of such Cotincil, might summon and call a
general assembly, " in such manner and forin as is used and diTected in
those Colonies and Piovinces in America which are under our immediate

govemment." Now it would scarcely be contended that the (,ouncil
thus created by the King, could be responsible to any other power than

hîmself. There was not at that time, nor for years afterwards, any
representative bod in the Colony . and' it might 1;e further remarked,

that had an assembly been convened in pursuance of the power contai4ed.
in the proclamation, it (the assembly) was to be constituted as in the

other Colonies and Provinces of America;" and it does not appear tfiat
it was not to be clothed with greater powers than they possesseëL -No

assembly, bowever, was ever called under the authority of the proclama-
tion, and Canada continued to be goverened by a military officer, amisted
by a Couneil until the year 1774. For eleven years an Executive Couneil
did exist clearly and positively irresponsible to any power but the Crown,
and possessed, too, ùf1,450wers greatly transcending those of the present

Council,, for it appears by the 4th section of the Act 14 George M. eh.
83, that; with the Governor it had power to, enact laws by whieh the >E,
inhabitants of the Colony were bound. This Act the 14'G'eorge M., was
the first pawed by the British Parliament giving a settled form of govern-
ment to Canada, and in it allusion was made to, the existence of a ýCouncil,
possessing the powers just mentioned. The Act authorized His Majesty
to àppoint a certain number of persons as Legislative Couneillom, who
when appointed should hold their office for life; and ordained that the
laws and ordinances pawed by them, and auented to by the Governor on

behalf of the King, shoulil supersede aU ordinances previously made by
the Governor and the Executive CounciL The Executive 'was not,

however, done away with; on the contrary it continued to, exist to advise
the Cxovernor;and byan ordinance pawed in the year 1 î e, by the
Council and Governer, it was constituted a Court of Appeal as in the old
Colonies, which ordinance is recognized' and confirmed by our constitu-

_t
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tional Act 31 George III., eh. 31, sec. 34. Before proceeding tO examine

the provisions of the important Act last mentioned it might as well be

asked whether the Executive Couneil of Quebec between the years 1774
and 1791, could be said to be responsible to any other power than the

King for their official conduct? It.would be manife,ýtIy absurd to say

that it was responsible to the people, at a time when the people had no

voice in the government. The Governor and the Legi8lative Couneil were
51

both appointed by the King ; the Executive Couneil was a body created

by the King which he could continue or suppreà ut his mere will and
0_1 pleasure, there being no law or ordinance that required their existence.

Being appointed their duties were defined by the King, and lessened or

extended according to his sole decree, unless where' particular duties were

mposed by ordinance and wlien so those duties were of a character
distinct from those of advisers of the King's representative. Where

then should we seek for their responsibility to the people? It could no

where be found. (Hear, hear). If theu up to the time of passing the
Constitutional Act the Executive Couneil were only responsible to the
King, the next and most important question to, be decide(j was, whether
by that Act their character was c4anged, whether in fact, as is now

-The Executive Couneil of this Province is by tl.e
alleged, Constitution

responsible to the people and not to the Crown, and like the Cabinet in
England should go ont of office upon a vote of the Assembly, and that

the Governor is bound by their advice, and is not respgnsible for his acts

any more than the King is for his acts." Those who blindly contended
for a principle so dangerous to the peace, welfare, and good government
of this, Provinée, m-ould seareb in.vain for support from the great charter

eonferred upon its inhabitants for the protection of their liberities. That
Act recognizes a Council to be appointed by the King, butit creates no

ýsuch bod It waýs manifest that m-h-en the 31 George III. was passed,
the British Parliament had before it the King's p-.oclamzttion of 1763, iÉe
'Royal Instructions to the Governor, the Act of 14 George III. eh. 8.3, -and
the Ordinances of the Province of Quebee, passed in virtue of the last
mentioned Act; each of which was specifically referred to in the Consti-

tutional Act ;'and Parliament assuming that the King in the exercise of
his royal prerog« itive * ould continue a Couneil whieli-' had pr'eviouslv
exigted, required of it when created certain specified duties, but no where

making it a Cabinet which by its advice was to govera the Province, and
assume the power and responsibflity of the Crown, rendering the King's
representative a mere cipher, subject to its domination and controi. A
principle so preposterous as this could no where be found in the Consti-
tution. (Hear, hear). Nothing could be more clear than that it never

was intended that the Couneil should have greater powers than were
intrusted it prior to the passing of the Constitutional Act; whieh powers
were defined in the King's Instructions, and the laws îwd ordinances then

in force in the CoL-)ny, passed in pursuance of the powers given by the 14
George IIL By an-Ordinance of the Province of Quebec the Governor
and Executive'%Council were constituted a Court of Appeals, and were

contintied such by the 34th section of the Conetitutional Act, and by

z-Il
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another section the Governor was required to act with the advice of his

Council in erecting parsonages and endowing them ; these are the only

duties specifically required of the Council ; all others depend on the Wili

of the Sovereign. If, as is contended, it was meant that nothing could

be constitutionally done without the advice of the Council, wa8 it to, b.6
believed that so important a principle would have been left in doubt by
the eminent statesman who framed the Constitution ? It was inconsis-

tent with common sense to suppose they would have been so blind to,
their duty. (Hear, hear).

But in truth there could be no doubt in the minds of dispassionate and
intelligent men, the Constâution itself gave a plain afid distinct negative

to the assertion, that the Governor is at all times and upo'n every-public

oacasion to consult the Coancil. It would be admitted that no duty
ivhich a Governor has to exercise can be of greater importance than

deciding on the laws presented to him by the other branches of the

Legi-slature for the royal assent; and it may be fairly argued thàt if upon

any one point more thau another he stands in need of the advice of a

council it must be in coming to a decision on questions which may iiivolve

the safety of the liberties and property of the people of the country ;
notwithstanding this, however, be is not to be guided by his Couneil, but

by the Royal Instructions. This was a provision in the Constitution

itself, and in the following-clear «and intelligible words -.
Il Section XXX. And be it further enacted by the authority aforesaid,

That whenever any bill, which has been passed by the Legislative

Couneil and by the House of Assembly in either of the said Provinces

respectively, shall be presented for Hia Majesty's assent, to, the Governor

or Lieutenant-Governor of such Province, or to the person administering

His Majesty's Government therein, sucbGovernor or Lîeuten,tnt-(ýovernor

or person administering the Government, shall, and is hereby authorized

and réquired to, declare, according to his discretion. but subject neverthe-

less to the provisions ý contained in this Act, and to such instructions as

may from time to time be given in that behalf by Hia Majçsty, his heirs

or successors, that he assent to such bill in Ris iajesty's name, or, that

he withholds Hia Majesty's assent forsuch bill, or that he reserves such

bill for the signification of Hia Majesty's pleasure* tÉereon. "
%-ýThis section of the Constitutional Act was important for several reasonsi
but principally becanse, in the first place, it at i once overthrows the

doctrine that the Govermor îs on all occa*'sions to consult his Council or

act by its, advice ; and secondly, as shewing that the King's instructions

from time to, time given were recognized by Parliament, and embodied in

the Constitution as binding on the Governor. (Hear, hear). The clause

just quoted required the person administering the Government to, assent

to or reject billz " according to his discretion," not by and with the

advice of his qouncit but in couformity with the instructions he may

from . time to time " receive from Hia Majesty. How absurd would it

then be for a Governor, were le to - apply to hie Couneil in a doubtful

case fur advice and acting upon it assent to a bill contrary to the orders

eontaiùed in his instructions which by the express terms of the Constitu-
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tion were to be his guide, how would lie excuse himself by alleging that

lie actéd upon the advice of his Couneil, instead of hâ instructions

Where then must the responsibility rest? Upon himself, of coùrse ; and

it would be out of his poweréto rid himself of it and cast it upon another.

(Hear,ý hear).

The Constitution% having thus emphatically recognized the Royal

Instructions, as binding upgn the Governor and forming a part as it were

of the Constitutioa,,ý would be proper again to refer to those

instructions for thè'purpoçè of placing before the House i 'a clear ând

connected manner the duties required- by the Sovereign of the members of

his Council when lie appointed them to their office ; The following were

the words, used

To the end that our said Executive Couneil may be assisting to you

in all affairs relating to our service, you arc to communicate to them such

(1 so many of these our instructions, whereîn their advice is mentioned,

to be requisite, and likewise all such others from time to time as you shall

find convenient for our service to be imparted to them."

Language could scarcely be more intelligible or free from ambiguity

than was here employed, and let it be borne in mind, that these instruc-

tions m-ere broûght to this country by Governor Simcoe, who,'was also the

bearer of the Constitution conferred upon this Province and which lie was

charged to put in operation. They were moreover deliverèd to him ïfter

the Constitutional Act had pasÉed the British Parliament, and by the

statesman who had conducted that great measure to maturity. (Hear,

hear).

On Friday, the 16th December, 183'6, Mr. HaCerman.

made his celebrated speech in the Assembly _on the

Clergy Reserves question, arguing- forcibly 'ý tha- -the

Reserves set apart for the suppprt of aý otestant Clergy

in the Province should not be diverted frorn their original'

purpose to promote general educatiori, or for any other

purpose. As I write I have the speech before me it was

one of Mr. Hagerman's most able effo7rts. Happily the

Clergy- Roserves question, which caused so much bad

feeling at the time, has been long since settled. I need

not encumber the life of the judge by any further refer-

ence to this great politico-religious controversy.

Mr. Hagerman was a man of very independent mind,

and would not surrender his'independence even if thereby

hý lost position or secured favor. This trait of his character

is strongly exemplified in the action he thought proper to

take duringy- the Session of the'Upper Canada Parliamentý,-
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in 1839. He was then Attorney General. Hi§ Excel-
lency the Governor General had sent a message to the

House recom-mending a Legislative Union between the
Provinces of Upper and Lower Canada. Mr. Hagerman

was opposed to the Union of the Provinces. While the
House was in Session on igth December, 1839, -Mr.

Hagerman gave his reasons for opposing the union.
Some of which I will give as illustrating his independence
of character, but which may be read with profit as of
historical importance. He said:.

As it was my duty, I at a very early period after the arrival of the
Governor-(ýeneral, mought au interview with His Excellency, and respect-
fully but plainly etated the opinions I entertained on this great question,

and declared that I sbould feel it my duty, as a matter of principle and
honor, to vote against it, should it be brought under discussion. I felt

then, as I feel now, that ill on r e » ving this commit n icat ioit his Excellency
icould have been ly ju81îjîýýd iz, th My service-e;

fui immediately dispeii.etng ?ci

and that be did iiot do so 1 impu e to the entire absence of that unjilst

th
and arbitrary disposition that wou persecute'a publie servant for main-

u 

per8ei
taining a long expressed opinion upon a question of vital interest to hie

country and which, until within a few onths, had been concurred in by
government of which he was a mnembe Under the i

se circumstances,

find myself for the first time during a rlianientary career which corn-

menced just twenty yearsago, in direct opposition to a measure proposed

by the authority of the Crown It may reasonably be supposed 1
would not now depart from. my usual course, but for reasois of a very

powerful nature; and this I may truly and emphatically declare to, be the.

case. In the vote I am about to give, 1 firmly believe is involved the

question of allegiance and as far as depends on my humble advice, the

integrity of the Empire, Sir, I belieýe that the union of the Provinces

of Upper and Lower Canada will place in imminent peril the connection

of this country with the Parént State ; and believing this, I cannot, I

dare not, without violatin'g the oath of allegiance I have so frequently

and so willingly taken, vote -in favour of this measure.

The main grounds on which the union of the Provincesi recommended

and advocated, are ; Firat, that a Constitutional Governrpent may be

restored to Lower Canada ; and second, that the Province may be relieved

from its financial difficulties by charging ita publie debt on- the joint

revenues of Upper and Lower Canada.
1 will endeavour to. examine these two propositions separately ; and

with respect to the fini, 'I de8iré to, ask what claims Lower Canada has

on this Province to consent to peril its very existence'as a dependency

of the British Crown for the purpose of restoring to it a government it

hai lost by open rebellion to its Sovereign, and whieh for years past it

has used for, the most factious and ungrateful purpose, and withaingular

\ 1
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----------- - disregard for the peace, welfare, and prosperity of this Province ? Sir, if
we look back to the history of Lower Canada, it may be fearlessly

asserted that no people on the face of the globe ever exhibited such
proof of ingratitude to the best, and no-Test, and most disin-férested of

benefactors. Nor did a'people so recklessly and wickedly cast aside and
repudiate the blessings that were offéred for tbeir acceptance, and never
did a case occur in which fewer claims to, the sympathy of loyal subjects
have been established. When England became possessed of the Canadas

yconquest« it might be said that its inhabitants were by that event
emancipated from a #ate of thraldom ýpproaching to slavery ; and the
free(lom conferred up'on theui was that of British subje.ets, releasèd from

the vassalage in whieji they liad been previously held by the feudal laws
of the French Empire. The Criminal Law of England was speedily
introduced, life and property were made secure, and the blessing of the
British Constitution were gradually and generously conferred. Step by
step did the Imperial Government proceed'in its earnest desire to raise
the Canadian people to the same s6cial and political condition enjoyed by
British subjects, and which would place within their reach the happiness

and prosperity which the institutions of England are alone calculated to
The proclamation of 1763, the Act 14 George

secure and perpetuate. J
III., wnich established a Legislative Couneil, composed of persons
resident in the Province, and who enacted some of the best laws on the--
Provincial statute book, and lastly granting the Constitution of 1791, the
most perfect and liberal ever before or since conferred on any Colony,
are striking and conclusive proofs of this' assertion ; and to that may be

added the u-ndeniable fâct, that the government of the Province from the.
conquest to the present time, has been conducted with mildness and
justice, and withont affordinc, the slightest ground for the factious and
violent opposition that successive Governors. have experienced from an
ungrateful and unjustly dissatisfied people. Indeed it may be said that
in proportion as benefits were heaped upon them dîd the hatred of 'the

Lower Canadians t9ward ever thing British, the source of all their

blessings, go on increasing, until at last they rose in open rebellion
against their government and benefactors, and evinced that hatred
to all of British origin that even Lord Durham has declared to be
incredible

It is my belief that the best m eans for reconciling the Lower Canadians
to British authority, British institutions, and British society, is by intro-

ducing a well organized systeni of education and by employing the
resources of the country iip improving the roads, forming canals, and

making other obvious improvements, the benefits of which, can be seen
and felt. By this means you may at last convince these people, if anT

thing will convince them, that it is far better and more to their advantage
to attach themselves to a party which is plainly seeking to preserve their
peace, and increase their wealth and comfort, than to. one that would
embroil them in rebellion and misery. Let this experiment be tried for a
few years, and then it will be fit to consider whether the Constitution of

1791 may not again be introduced.



The peroration of Mr. Hagertnan's speech was cloquent,

and secured. the applause of the whole House. He said:

strongly do I feel the fatal consequences of the measure, that were-
I perraitted to approach my gracious Sovereigin, I could, on my bended
kIItýes, irýr'ewe Her '.Majesty to withhold her assent te it. I could humbly

to iËýr 'Majesty : 1 am the son of one of thoseloyal and devoted men
who hazarded their, lives, and shed their blood, and forfeited their estates

in-support of their alIegiance to your Majesty's reý,ered and illustrious
ancest6r. Driven from'their once happy homes, they, innumberless.

thousands, --took refuge in this Province, which was assigned them by
their jastly beloved King, where they and their descendants might live

as British subjects, in the enjoyment of British laws, and British insti-

tutions. At the time of their firsýt settlement the whole country waB.
a wilderness, and the means of subsistence was for years scanty and

precarious. They complained not of their privations, but laboured on
in, their endea-ýoring to establish their children in peace and independence,
and to imbue their minds with love to their Sovereign, and a dutiful
obedience to, the laws and constitution of their C*untry. As they left

this world-few ve-y--few of them are living now-they had the happi-
iness of seeing their most sanguine hopes of prosperity to their children

fully realized. The forests had disappeared, fertile fields had spread over
the land, and the whole Country was, dotted with the habitations of balf
a million souls, possessing every comfort that could . be desired by

reasonable men, and a greater share of the blessings of this world than is.

to be found within the same space of the habitable globe. Too much

prosperity led them to engage in * undertakings for the' improvement of
their country, which has involved-them in temporary embarrasments-

and in a moment of despondency* they bésou«ght your Majesty to unite,

thein with Lower Canada, and place under the control of the Legislature
the Sea Ports of the Provinces. ' They were not insensible to-the peril to-
the institutions of their Country, and the dangers that would be incurred

by separatiun from Your Majesty's Crown and Empire, by becoming thus

identified with half a million of people who ha(t evidenced by open
rebellion, their desire to be released from their allegiance, and gladly

wguld they have sought and accepted any other means of relief. I would

humbly remini Her Majesty that- the British -Nation did ilot think it,

too much to giv.e twenty million sterling to release the slothful African

from coinpulsory labour imposed upon him by long existing- laws, and to
wipe out the foul stain of domestie slavery, that rested upon -the British

Empire; and I would venture to implore that £100,000 mi-ght be given.,

or the credit of the Nation might be pledged for that sum to her indus-
trious, and enterprising and devoted subjects in this Province; I would

represent, that this favor granted, joy and happiness, contentment and
prosperity would be extended to, half a million of as devoted subjecta. as

are to be found, within the limits of Her Majesty's extensive ancl mighty
Empire. The present dangerous weapon would then be no more thought
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of ; the integrity of the Empire would be established, and secure i%4he

permanency of their institutions and their connection with the paretit--ý

State, Her Majesty's grateful people in Upper Caliada would redouble

týeir exertions to repay the generous gift, and the glory of having placed

them. in security and prosperity, would be no slight reward to, Her

Majesty, for her noble and parental interference in their bebalf.

By the time the RebeUion of 1837 had broken out,, Mr.

Hagerman had succeeded to thé Attorney-Gencralship, to

which place he was appointed on the .23rd March, 1837,.
Mr. Hagerman, in performing the duty of Crown officer

at the Assizes, was generally considered to be more
pungent than polite. He was a man of good presence,
about six feet in height, with a large head and- massive

fgrehead,' with intellectual organs all well developed.

He was a formidable man for any one to meet, whether
in the forensic arenas, or on the floor of Parliament.

What he wanted in grace of manner, he made up in
intellectual strencrth. He was -U wonderfully persuasive

speaker, and could hold a jury of twelve, or a jury of a
1ýundred, in or out of Parliament, spell-bound with his flow
of eloquence and persuasive oratory. He ýý,as not unlike
the Honorable Willi Àa -n Ewart Gladstone in public
discussion. He couldif need be, roar as a lion, or
entrance an audience with silvery tones of the most mellow

modulatiôn. I have frequently heard him, when addressing
the House, and cven now bear in memory the hard hits
Of invective he used to indulge in when he thought it

necessary to do so ; and then again the smooth, soothing
sentences with which he would cover over the invective,
leading on his auditory to adopt his view of the subject
of debate.

In prosecutiner those who were engaged in the rébellion

Of 1837, Mr., Hagerman brought down upon himself many
a stricture and hostile criticisrn frornthose of thepeople
and profession whose -sympathies lay in the direction of
the revolters to constituted authorit' It was, thought by

them that milder doses of legal medicine might well have
been administered than he was in the habit of prescribing.,



Appeals made to hini as Croun officer did not, as a

general rule, receive a favorable response; bc ivent on in

the even way of prosecuting the offencé whatever it might

be, leaving the consequences to, others.

PçPple of the present day can hardly.realize the state

of things that existed then. Society seemed heaved up

from the fouridation ; the terms Loyalist and Rebel were

'bandied about in wild confusion. Men as loyal as their

neighbors with pore pretension, were as Io al as they in

heart, and loved their country as well ; it was the admin-

istration of the affairs of theCountry they complairied of.

All that then occurred must be left to historY. Good

menon both sides were not agreed, they seenied but to,

agree to disagree.

Mr. Hagerman, the Attorney-General, w'as no doubt a

-pronounced Tory, and would give no counterkance to

those he esteemed rebels. As ' Attorney General he had'a

difficult duty to 'erform and it is not surprising that in

the perforrmance of it he incurred the odium of many who

ýympathized with those he was called on to prosecute.

Mr. Hagerman received bis Patent as a Puisne judge

of the Court of Queen's Bench on the i5th of February,'

i 84o. The cases of any importance in which Mr. justice

Hagerman gave judgment will be found in the second

volume of the Upper Canada Reports. HewasthePuisne.

Judge, giving judgment in the case of Doe Irvine vs.

Webster, reported in that violume and which I have

réferred, to at large in the lifé of Mr. justice Jones.

In this case Mr. Justice Hagerman différed from

Chief justice Robinson. In his judgment he argued the

case at large giving very sound'reaýsons for his conclusion,
which was the same as that arrived at by jud'-e Macaulay

the -then senior Puisne J ùdge of the Eourt.

Any one reading these judgments will be of the opinion
that the points involved' are just such points as it 'ould
be desirablé to, have settled by. the Privy C6uncil, and

indeed Sir John Robinsonin McLean zis. Laidlaw where the
same-point came up, expressed a wish that sometime the

:28-L.
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question should bc reviewed by the Court ot Appeal. The

Chief justice said:

The doctrine of estoppel is likely to have a much more extensive appli-

cation in this country than in'England : and it has therefore been always

much desired by the Court that the parties in. sonie case would by a
4

special verdict or otherwise place 'the question upon record in such a

shape that the opinion of the Privy Coupeil might be taken upon appeal.

In Doe Irvine vs. Webster, Mr. justice Hagermin com,K
menced hisjudgment by saying:

F 4Uý It would be presumptious in me to say that I have arrived at theÉe

conclusions free from all doubt.as to, their correctness, the différence of

opinion which prevails among my learned ýYothèrs, and the able manner
in which thçy have sustained their views, shews how much may reason-

ably be said on both sides, and sufficiently evinces the dieculty of coming
to, a determination altogether satisfactory on the importan-*t questions

raised for the decision of the Court ; but believing that certain admitted

principles are opp'osed to the plaintiff's right -to recover in this action, I

have no alternative but to, pronounce a judgment to that effect.

Chief justice Robinson carne to the exactly opposite
conclusion. To shew how near they were to an, agree-

m ent, we must refef further to Mr. Justice llàgçrman's

judcrment, which demonstrates that if the party to whom

the first conve ance was made had gone into possession,y
judge Hagerman would have held that there was an

estoppel' He says

I do not wish it to, be understood. that I give any opinion that would

affect ýhis case if the jý«rty to whom the fir8t cénveyance wa-q made had.

!Ioi&e into po,%qeq.qioit, and the attempt were made to, eject him by the

-patentee of the Crown after obtaini-ng his patent, or by. any iubsequent

assignee-or purchaser under him. In the first case the law of estoppel

would probably be held to, apply, and in the second the statute for idding

the purchase of pretended titles to land would very likely invalidate the

conveyance. These, however, are cases that must be adjudicated as they

arise. In the pregent instance, I am of 'Opinion, upon the foÉegoing

grounds, that judgment should be for the defendant, independently of

any consideration that may arise from the operation of the Stâtute of

Limitations.

Not only on the ground that there was no estoppel, but

for'other reasons, Mr. justice Hagerman was of opinion

that judgment should go for the defendant. His opinion
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was, that no title ought to be said to be acquired in Crown
lands by a partjý-dealincr with them before the patent
issued. He said

But.there is a further consideration whîch in my opinion would be
concl-asive against the plaintiff in this.case and which bas been adverted
to by his Lordahip the Chief Justice, namely, that it must be regarded as
most unreasonabliO, !and as 1 think against all law that any agreement,
covenant, or conveyance entered inte between two persons for the
disposal of the Queen'a domain, in the occupation of neither of thern, and
which it must bave been known to both it was unlawful for them to,

interfere with, could attach to the land, or. at any time constitute a legal
title or give a right of occupation *either to the grantee or any one
claiming under him.

1 will not quote from this judgment further-sufficient
is shewn to prove that Mr. justice Hagerman could have

very de-cided opinions, and express them in very decided
lancyuacye.

There was another case in which judge Hagerman gave
judgment in which aà point was determined, possessing

some interest as regards claims against deceased persons'
estates. The question was, whether in the case of a debt

barred by the StatÛte of Limitations, an acknowledgment
of the existence of the debt given by the executor without
an express promise to pay the debt, was sufficient to take
the case out of the Statute of Limitati(>n!% ; and it was
held that i ' t was not, but an account stated by the executor
of a debt due by his testator which had never-before such
accounting been ascert'ained or determined, was sufficient
to charge the executor as a substantive debt without an
express promise to-pay. This' case is reported in Upper
Canada Queen's Bench Reports, 291. The judgments were

by Chief justice Robinson and Mr. justice Hagerman,
who took pains to examine into the authorities carefully

before coming to a conclusion.
There are now only* two parties living who were con-

cerned -in tht case, namel y, Clarke Gamble, Q.C., who
was a - witness; and Sir J. . Lukin Iýobinson, who was

Counsel Éor the plaintiff. written acknowledgment of
the debt was put in as given by Mr. Morrison, as agent

JVDGE HAGERMAN.
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for the executrix of Mr. Washbur'y Attorney-at-Law.

This was Mr. justice Morrison, since deceased. Mr.

Blake, afterwards Chancellor Blake and now deceased,
was Counsel for the defence. The judges whb hcard the

case, and gave judgment, are no more.
I well recollect judge Hagerman, and'have practised

before him. I remember him as a powerfully built, thick-
set, man, who filled his place on the Bench with dignity,
and gave attention to arguments of the Bar. I find a
case reported in 1846 where 1 moved a rule before him to
set aside an arrest. The case is Barry v.- Eccles- 2 U. C-

Q. B. ReP. 383. After the arrest the parties had left all,
rnatters to arbitration. An award was made for a h

smaller surn than the defendant had been arrested,'Yr-ýýe
judge Hagerman, on this ground, set aside the arrest.

The case is impressed on my memory frorn the fact that
it was the first in which 1 had ever moved to set aside an
arrest ; ànd also gives an opportunity of saying that 'the
vile law of arrest as it then existed, by which a p*arty
could be arrested for debt -on the ex parte affidavit of a
plaintiff, and without the intervention of ajudge, has
happily long since been repealed.

I do not find that judge Hagerman was, for the few years
he was on the Bench, called on for his.juddment in very

é 4 many important cases. - He fiequently held the Practice
Court, which did not give much scope for the exercise of
talent, and for a part of the time that he had the appoint-
ment of Judge he was absent in England. 1 believe he
gave satisfaction as a Judge. I never in his life time

heard that he was con. sidered 'ther than a painstaking
upright judge.

Mr. Hagerman wâs three times marriect His first wifé,
Elizabeth Macaulay, was a sister of Sir James B.ý1acaulay,

by whom he had three daughters and one son. Mrs. John
Beverley Robinson, wife of the Hon. John Beverley
Robinson, late Lieute.nant-Governor of Ontario, was his
daughter by his first* wifé. It may occur to many that
the sweet voice with which she usid to delight the people
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of Toronto when singing for charitic..-,,, was a fam, ily gift,

inasrnuch as her father was likewise so gifted.

judgre Hagerman, after the death of his first wifé,

married Emily Merry, who died, leaving one daughter,

and in 1846, -after his appointment to the Bench, he

went to England, where he marricýd Caroline Tysen, an

Encrlish lady, who, on her introduction to Toronto, was

pronounced a lady of that English type, wh ich is generally

considered.par cxcellence the perfection of wornanhood.

The judge.did not long survive his-third marriage. He

died at Toronto on ýhe 14th May, 1847. 1 may :be

permitted to 'quote from the monument erected to his

mernory in St. James's Cernetry by his daught « er Mrs.

Beverle Robinson without givingr the whole inscri " tion.

After the headinc, of " Sacred to'the memory, &c.", the

inscriptia-n- st-ates- -- th-at he " died in Toronto on the 14th

ýIaY, 1847. End-ùýed with a quick and clear percep-

tion and a strong, understanding and by nature eloquent

he discharged his duties with credit to, himself and advan-

tage to the Province."

The inscription contains other terms of endearment

which J need not transcribe. I think Mrs. Robinson has,
in that part of the inscription 1 do quote, given what was

the general estimaté of the judge, by those who'knew

him, and is deserving of regard for so.pprpetuating the

memory ôf her distinguished father. A daughter's sacred

tribute to his worth, the conclusion of the inscription is

as touching as it is responsive. 'Viiis affectionate daughter

erected this to, his memory."

JUDGE 11AGERMAN.
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THE HONORABLE WILLIA-m HENRY DRAPER, C.B.,

CIIIEF JUSTICE OF UPPER CANADA.

ILLIAM HENRY DRAPER was an
Enalishman, the son of English parents,

and was born in the Surrey Suburbs of

London, on the iith March, 18oi. His
father was a clergyman of the Church of Encrland, the

Reverend Il enry Draper, who was successively Rector of
in the heart of London, and of SouthSt. Anthony's Church,

Brent, in Devonshire. It was while the Reverend Henry

Draper was Rector of St. Anthony's that William Henry

Draper was - born. He had not yet ç-yot out of his teens,
had, indeed, but just entered thern, when he, like many
another boy of the great metropolis of the world, conceived
a passion for a seafaring life. To gratify this passion he
is said to have taken French leave, and run away from
home, The sea the open sea, had a charm for him which--
he could not resist. He had not long to wait before- an
opportunity offéred itself of securing a Cadetship on an

East-Indiaman. Howýmany voyages he made I have not
been able to ascertain." He, it is certain stuck to the'ship
tiII he was eiahteen years of age, when he made, a pause,
and soon after emigrated to America. He arrived
Canada early in the summer of 1820, then in his twentieth,

year. Stranded on the shores of this to hi' unknown
land, with a scant purse, but a good deal of experience, he
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loo-ed about him for some occupation to gain a liveli-

hood. He made his way to Port Hope, in the Couiity of

Durham ; not a consiâerable place at that time, but a place

where the people had a proper appreciation of education.

Young Draper was of manly bearing and good attain-

ments. In his carly youth he had been given a çyood

education ; was no stranger to the dead languages

proficient in the living tongues. He soon secured

ernployment as a school*teacher, at Port Hope, and
faithfülly pursued this employment for two or three years,

when he tired of it, aiming at higher things. Mr. Thomas

Ward was at this time a practising barrister in Port

Hope whowas well esteemed, and had a zood practice in

his profession. Mr. Ward took a lively interest in the

young sailor and sch'ool teacher, and offéred INIr. Draper a

place in his office if the young man could grain admission

to the Law S,)ciety.

Mr. Draper's school teachincr was a good introductionk> If
for him in his new venture of becorning a Law Student.
fle proceeded to, York, and in Easter Term 4 George IV.,

1821) he was duly admitted a Student of the Law by the
Benchers of the Law Sociýty. Returning to Port Hope

he continued his studies with Mr. Ward till 182-, when
he entered the office of'the Honorable George Boulton
for ' the completion of his studies. His aptitude for
business while here, and general knowled<Te soon secured
for him an appointrnent which not only grave him steady

employment but some emolument. While yet a student
of Mr. Boulton he was appointed Deputy Rersistrar of
tÉe 

t>

,--,United Counties of Northumberland and Durham.
He did more than this, for, during the same time he
becà-me a married man, taking to himself a ivifé- in the

person of a Miss White, daughter of Captain George
White of the Royal Navy. - In 1828 he made another trip
to York, passed his examination, and in Trinity Term 9
George IV., 1828, was called tothe Bar.

'Mr. Draper had prepared himself for the hard work of
the Bar, not only by his experience at sea, but by hard
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work on land. While he was Deputy Registrar he resided

at Port Hope: the Registry Office was at Cobourg, seven

miles awa'y. It ,vas his custom to make daily visits to his

office walking both ivays: being of vigorous constitution

and robust habits -he had no difficulty in doing this. He

was one of those who then and ever after during life

bqlieved in healthy exercise, Mens Sana in Corpore Sano."

Those who knew him in after life as I did will bear

testiniony to this in the recollection of the skill and

endurance he exhibited in the manly garne of cricket.

Mr. Draper had only -been a short time at the Bar when

the then Attorney-General, the Honorable John Beverley

Robinson, afferwards- Chief justice, h--àd occasion- to be at

the Coburcr Assizes. A brief had bee-n prepare-d for him

in a case ,,ý,hicli he was conducting the brief ývas so well,

got up, she,%ving so much knowledge and skill, that the

Attorney-General at once d.eterwined to have its compiler

in his office in York. The-A orney.-General at once

made an offer to Mr. Draper of a good position in his

office which the yoA., barrister accepted. He removed

to York and entered on his duties with the Attorney-

General, openincy up to himself an avenue which led to his

future success in life. The Attorney-Genéral had at this

time an immense- business, and thus was afforded to Mr.

Draper a chance of makina his mark. Applying himself

dilicsently both to civil and criminal law he soon gained a

reputation second to norie "of his time. In November,

1829, he was appointed Reporter of the King's Bench.

Draper's Reports on'the shelves of the Library of Osgoode

J Hall, are evidence of his work as Reporter. - In Hilary

Term 5 William IV., 1830, the Benchers of the Law

Society appointed him one of their body.

It will thus be seen that the promotion of Mr. Draper

was as speedy as it was deserved. Few men starting as"

he did, literally casting himself on the sea of life, voyaging

on the great deep, have corn'e to, port with more flying

colours tban hé.

In politi és he was a Tory.
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The Tories on the the arrival of Sir Francis Bond Head

in the Province, in 1836, determined if possible to, capture

the nev Governor who had come out under Reform

auspices. It is a matter of history that when Sir Francis

Head assurned the reins of govern1ment there were only

three Executive Councillors, and that he, deeming it

expedient. to increase the number, invited Mr. Robert

Baldwin to a seat in the Council, which Mr. Baldwin at first

declined, as he did not find that he Nvas in accord with

the Governor as to the theory of Resporsible Govern-

ment. The Governor havincr secured the services *of two

other prorninent Reforiners, the Honorable J. li. Dunn,

Receiver-General a Liberal Enorlishman, and Doctor

Rolph. Mr. Baldwin consented to, act with their addition,

and the threc were accordingly sworn in.

These Councillors had not been in office m> any days

before they ascertained that, after all, the Governor instead

of consulting his Council on the public affairs of the

Trovince, had made up his mind to follow in the make of

Iii,ç,l)redecessors, and, by the uncontrolled exercise of the

Ro,-,:,al Pi-crocyative, to govern the country in his own way,

irrespective of his Council. On this stand being tak-en

the Council resigned in a body. This brâtight about a

cricis in the affairs of the country, and parties became

completely divided. The Prerogative men stood by the

Governor, while the Reformers claimed that they had been

deceived by his Excellency. The only way out of the

difficulty was to appeal to the. people. This brought

about the excitincr elections of 18,6.

Mr. Draper was a candidate for the suffrage of the

clectors of, Toronto in this election, and received a majority

of votes, and was returned to represent the capital in the

Assembly: this was the bcorinning of Mr. Draper's political

life.

Mr. Draper, being no.%v in Parliament, was -ripe fora

government appointrnent, noil had he long to, wait . In

1837, Lord Glenelg, the then Colonial Sécretary wrote a

despatch to the Governor, Sir Francis Bond Head, in

,29-L. J.
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answer to a despatch of Sir Francis tô him, in which, after

recommending three judicial appointments, he recom-

rnended Mr. HaçTerman and Mr. Draper as Attorney and

Solicitor-General. On this recomniendation Mr. Draper

appointed Solicitor-Gencral,was, on the 23rd March, i8e
an office which he was erninently qualified to fill.

Sir Francis Head, however, by this time was becrinning

to disreaard the instructions of the Colonial Office. and

was sn the Governorship. The Colonial.. forced to resir,
Secretary, Lord Glenelg on the 24th November, 1837,

his resignation very'plainly gave him to under-acceptinc

stand that while he coýfirmed Mr. Haaerman and Mr.

Draper in their appointments of Attorney and Solicitor-

Gene'al he totally disapproved of the rernoval, from office

-of another official Mr. George Ridout, whorn he had

removed for political reasons, I n the Autumn. of 1837
Mr. Draper wàý; app-i ted, a mernber of the Executive

f

a

Ir

Council.

Affer the resignation of ir Francis Head as Governor

c

and his exit, the incoming overnor Sir Georcre Arthur

on assuming office appointed Mr. Draper his aide-de-camp

which appointment he co tinued to hold during the

ýionRebellion, and, in 1838, wa appointed Colonel of a York

battalion. In iS,4o he uat ýppointed Attorney-General,
as successor to Mr. Hager an who was appointed to the

Bench.

Pie time was now app aching when it was evident to

most men that a chana must take place in the manage-

ment of Canadian a irs. Durincy the Session of the

Imperial Parliarne 183), a Bill for re-unitifig. the Pro-

-vinces of Upper an Lower Canada had been introduced

into the Br;tish Parharnent by Lord John ýZussell.

It was thoucrht and properly thought, desirable before

passing such a -bill to obtain the formal concurrence of

through their respectivethe Canadians, as expressed

To obtain the consent of those LegislaturesLegislatures. -

it was deerned essential to send out a properly authorized

officer to Canada, who should be able to ex 'lain the
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views of the British Goverriment in i-egard to a Union of

thelTrovinces.
,The person selected for this office was Mr. Charles

Poulett Thompson, a membcr of the British Parliament,
,of acknowledged tact and ability. Perhaps no better

man could have been selected for the work to be done.

He sailed for Quebec on the 17th October, 1839, and

summoned the Lo,,ver Canada Couricil to meet on the

i8th November, I83c). The Upper Canada Parliament,
in Session the same year, had,,*,.he Draft Bill of Union

sent out byr the British Parliament submitted to thern

also. The Bill was not in ibelf acceptable to either the

Lower or Upper Canada Representatives; but still, with

the.powerful influence-of Mr. Poulett Thomp.-;on, after"

wards Lord Sydenham, the Bill, with some amendments,
was sent back to England crystallized iiito an Act of

Parliament (the-Act of Union), which was finally passed

.by the British Parliament, and bv a Proclamation of the

5th February, 1841, issued under the hand of Dominick

Daly, Provincial Secretary, declared to come into effect

on the ioth February, 1841.
On the i.3th Februar%;,, 1841, three days after the

Proclamation of Union took effect, His Excellency Lord

Sydenham called to his Executive Council ei'ght gentle-

men who already-occupied the highest offices of State,
namely, Messrs. Sullivan, Dunn, Daly, Harrison, O(Tden,

'Draper, Baldwin, and Day; and on 17th March, I84r,
added H. H. Killaly. Itis thus seen that Mr. Draper,

who, before the Union, had occupied one of the highest

offices of State as Attorney - Genera 1, bc càmes a member
.of a Coalition Ministry after the Unidn', any of the

menibers, Mr. Baldwin among the number, havinc, been

prono-unced Reformers, while Mr. Draper had all his life

been a pronounced Tory. 1

Mr. Draper, at the request of Lord Sydenham, retained his

office of Attorney -General for Upper Canada in this Min istry

fl,_)r a brief period, sharing-the Leadership of the Ministerial

Party in Upper Canada with the Honorabl AHarrison.
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The elements of discord were not Ion however, kept

under in a Miiiistry so composed. There is no'doubt the

members of the Ministry were actuated by the desire to

promote the interests of their common country. There

was no man in it however^, of more independent mind, or

more resolved to have the Goverment carried on in strict

accordance with British precedent, than the Honorable

Robert Baldwin. It was simply a question with him

whether the -Governor was to -ruleor the people throucyh

their responsible advisers.

At the becyinnincr of the Session Of 1842 Mr. Baldwin

resic-rned his position as member of the Ministry.

Mr. Draper from the first had opposed the union of the

Provinces. That union had been broucylit about by Lord

Sydenham who had surrounded himself with an adminis-

-tration the majority of 'whom were antagonistic to the

views of INIr. Draper and those who acted with him.

Not,ý%,it:hstandincT the resicrnation of Mr. Baldwin, NIr.

Draper continued to hold the office of Attorney-General.

and his place in the ministry hoping in the near future

more harmony would prevail. This, however, was not. the

case, and before maný,months the whole ministry resicyned.

By 1843 the 1,ebellion had been- crushed out, and a

totally new order of things was existing. INIr. Baldwin,
for Upper Canada, and Lafontaine, for Lower Canada,

had succecded in securitig the reins of pow-er, and 'held

office of chief adviscirs of the Governor from the union of

1841 onwards. In the same year the British Government

thought: proper to appoint Sir Charles Metcalfe Governor

in the place of Sir. Charles Bagot the successor of Lord

Sydenham.

Sir CharWs Metcalfe was essentially a Preroeative man,
and nothincy was more natural than that he should distrust

the Bald-%ý-in-Lafontaine administration, which had entirely

rejected Prerocrative for Responsible Government; nothing

more natural also than that he should take into his

confidence an able, willincr, and in every way true Preroga-

tive minister. Such a minister he found in Mr. Draper.
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During the whole seas * on of 1844, Sir Charles, with the

single aid of Mr. Draper, manacyed to carry on the execu-

tive business of the country.

Sir Charles had been in office in the East Indies, and

had -become enamored of despotic rule. Was he not

Governor? Why should -lie be encumbered with a

minister or ministers who had the confidence of the people ?
It -,%vas true that Mr. 'Eýajdwin and his confreres had a

majority in Parl-lament'. -Nýo matter, it was enough for

the Governor that Mr. Baldwin and his friends did not

enjoy his confidence. Sir Charles Metcalfe, in order to

carry out his views, in the Autuinn Of 1844 brought about

the resiornation of the Bald win-Lafon tain e ministry, and
tlirew himself into the arms of Mr. Draper. Mr. Draper

a man of courage as well as ability was not at all appalled

at the--.task of forming a new mînistry, and lie succeeded

in the work of forming one to fill 'a gap. The new

.ministers were:

James-Smith, Attorney-General, East,
William Henry Draper, Attorney- General, West,,

D. J. Papineau, Commissioner of Crown Lands,
William No ' rris, Receiver-General,
D. B. Viger, President of the Council,

Dominick Daly, Provincial Secretary.

To form a ministry, is one thing, to get the people to
.accept that ministry, another.

New elections were ordered which came on late in the

Autumn of 1844. - It was a ' most exqýting time in the

Province, the issue being a direct one beu-een the Governor

.and the people. Responsible Government in its new dress

was on its.trial. Mr. Draper affected to believe that now

that the new system had been adopted, his ministry

should possess the confidence of -thé people. He offéred

himself as a candidate for the City of London, told the

constituency that he intended to.carry on the Government

on. English principles, but at the'same time in his address

to the electors he adroitly asked the pèople to support the

-Governor, Sir Charles Metcalfe.
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The electors of London returned Mr. Draper as their
representative. It is alletged. by those who were opposed
to him thathaving, gained his seat, he forgot his pledges
and the true principle of responsible government which
required that a Minister, being deféated on a governm'ent
measure by a majority of the House. should resign.

Mr. Draper stated at the beginning of the Session after
the election that he would stand or fall by the University'
Bill)which he introduced into the House, but found that
his supporters were not as favorable to the Bill as he

expected. Many of his followers shirked the vote, and
left the House. This rebellion in1he ranks induced him

to withdraw the Bill on the second reading ; but the
inister did not resign. It may be that he thoucrht a
withdrawal of the Bill was not a deféat

There was no man in the Parliaments of which Mr.
Draper was a member, who. could so readily enforce a
dognia or turn a period as Mr. Draper. He was a most
eloquent speaker, with a silver tongue and blandness of

manner that had a mighty power- in Parliament. A
writer has said of him: 1' His tact and dexterity in passing

measures throucrh the House,'were unrivalled." At the
Bar he was considered one of the best of his class to
influence the minds of a jury. His reasoning powers w*er'e
of the first order though perhaps technical given any

subject, he- would first deal with it in all its aspects with
the mind of a philosopher, and coming to a conclusion
enforce it with the tonoue of an orator. He acquired

from some the soubriquet of "Sweet William,"-his melli-
fluous tônes and winning manners ma well have entitled

him to the distinction. He was or, some time a partner
with Mr. Hagerman. The firm of Hagerman & Draper
practised in Toronto, had a large business, and generally

had the confidence of the public.
Mr. Draper's Parliamentary life after the arrival 'Of

Lord Elgin in the country as Governor, became irksom-e
to him. Lord Elgin inclined to govern the country-under
Liberal auspices, which was distasteful to, Mr. Draper. He-



had, before the advent of Lord Elgin, énjoyed the confi-

dence of several " Governors; he had represented two,

constituencies, Toronto and London, and could well afford

to lay down the sceptre which he had for a lông time

wieldêd in Parliament for the more quiet seclusion of the

Benc4.

In 1847 Mr.. Draper withdrew from Parliamentary life,
and accepted a seat in the Queen's Bench, of which

Court he -ývýàs appointed a-Puisne Judge on the i2th June,

1847.' He was made a Companio'n of the Bath in 1854-
In the life of the Honorable Archibald McLean Chief

justice of the Queen's Bench, I have referred to the casé
of John Anderson which came before that Court in

Michaelmas Term, i86o, on a habeas corpus issued at the

instance of Anderson whose extradition was souaht by

the American Government. When the case came before

the Court of Queen's Bench, after full argument, the

Court was dividcd as to the legality of the proceedings.

Mr. justice McLean ta-ing the ground that Anderson

was in Canad.a on free soil, and was entitled to all its

rights and privileges: that in escaping from the United

States and the slaverýy to which he had been doomed

he was ustified "in using any necessary degree of

force to prevent %vhat to him must have proved.a most

fearful evil. He was committing no crime in endeavoring

to escape and better his own condition, and the fact of his

beincy a slave, can not in my humble judgment make that

a crime which wcýiild not be so if he were a white man."

In the Queen's Bench Mr. justice McLean was prepared

tcî give effect to the technical objections to the warrant of
commitment made out by the justices in Brantford, before

whom the prisoner had been brought and committed.

Anderson gained n othing by his motion in the Queen's
Bench, was re-committed, and stood a good chance of

beincy sent back into slavery. When the result of the

decision became known the excitement was at féver heat
in Toronto. He was a man, though a biack one, and

he excited' a great deal. of interest by his demeanor:

.CHIEF JUSTICE DRAPER. 231
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and from the daring way in which he hâd effected his
escape from - slavery. It was fortunate for Anderson

g. that he had as his counsel a most able and experienced
counsel.' Mr. S. B. Freeman, Q.C., had charcye of his

case from the beginning: the more he was baffled, the
P more strength he seemed to get: not daunted by the

Q ueen>s Bench declining to give Anderson his freedom,,
he brôught the case before the Court of Common -Pleas
in which Chief justice Draper presided, on the same

W01 facts that had been brought before the Queen's Bench. 1
refer'to-'the life of Chief justice McLeaà for those facts.
The following objections were taken to the warrant of

Comffiitment before Chief justice Draper in the Common
Pleas:

ist. That it was not issued in conformity with the
statute, because-it did not contain a charge of murder,

but merely of telonious homicide-iN-hetéas-the treaty and
the Canadian statute did not authorize a surrender, and
consequently not a committal for the purpose of surrender
for any homicide not expressed to be inurdér.

2nd. That it was not expressed to be for the purpose
of surrender, but only until the prisoner should be dis-
charged in due course of law, whereas the statute requires
both.

3rd. That the Magistràte had no jurisdiction unless
and until the prisoner had'been charged with the crime'in
h foreign country where it was alleged to have been

committed.
Chief justice Draper, in Èiving Judgment, stated that it

had been argtied by the prisoner's counsel that the Court
had no inherent jurisdiction overoffences committed in
the United States: that the Court had no authority in the
matter, except such as was given to thern by the Cana-

dian Extradition Act: t5at that Act did not give the
Court power to do an ohe of-the acts to effectuate the

-objects of the Extradition Treaty between England and
the United States, and con-sequent1ý ihnat the soie power
o act on the claim of extradition was the Executive
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Government, which could if it chose, review the decision
of the committing Magistra-tes.

It will be recollected that the Court of Queen's Bench
had exercised the power of interféring, and had made a
rule re-committing Anderson to jail. Chief justice
Draper, referring to this, said

The effect of the rule in question (Queen*s Bench rule) is merely to
remand the prisoner on the Magistrate's warrant, ôr to commit him, Èy

the authority of the Court alone. After a long and most anxious consi-
41eration, 1 have formed the opinion that the rule is not sustainable in
e . ither view. I have already given my reasons for thinking the warrant

i.lefective, and if the prisoner be renianded on that he, must be. discharged.

As to the other objections, the Chief justice held the
third objection good, that the Court had no jurisdiction
till the prisoner had been charged with the crime in ' the
foreicrn coiintry.

Referring to the pover-of'the Court of Common Pleis
to interferç with the rule, of -the Queen's'Bench he said

z
The rule of the Court of Queen's Bench is objected to as being beyoud

the power of the Court, and 1 enter somewhat unwillingly upon its con-
siderýtion. We are in fact called upon to reverse and supersede the

action of a Court of co-ordinate jurisdiction and noi in any appellate,
but in our ordinary charaçter. But we bave no alternative,- for. the
prisoner ha.8 a )-ýyhÉ on this application to the- benefit of our opinion if it
should be in his favour.

The CÈief Justice also held the warrant of co--' mitment
tà Éë defective as it concluded by dire c

cting the jailer 'e hi'
(Andersory) safély to keep until he should be -discharged
by due course of law, whereas to be in conformity. with
the statute it should..hàve cafi-cluded, " him saÈely to kee1 -P

until he should be disëhaýged in due cour,ýe of lazv or until
such surrender be made."

The Chief Justice could not see a way of getting over
the- expre!ýs words of the statute, not-«only in this parýicu1ar
but in another, viz., the warrant of committment did not
in express terms state that the prisôner had been charged'

with murder which in the opinion of the Chief Justice-
was essential.

30-L. J,
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It was argtSd before the Court that the defects in the

warrant mi(-ý4t be cured by the evidence taken in the

United Statýpý -- To this the Chief justice answered that

he had ref'é*ý Bessett's Case, Qý B. who had481,
been committéa on the Iniperial Act 6 and 7 Victoria,

caP. 75, passed to carry into effect the Extradition Treatv

between Encrland and France which was similar to the

Canadian statute passed to give effect to the Treaty

een England and the United States, and then said:

It is tnie it does not appear in Ex parte Bessett that the dey-isitions
w.ere before the Court, I infer they were not, but neverthelesg the

laný age used by the Judges clearly express to, my mind their opinion

that they had no authnrit to look at them for the purpose of eupplying
any defect in the warrant. The result is, that in my opinion the return to
the writ of habeas corpus shews no sufficieint ground for the prisoner's
detention. He ought, therefore, to, be discharged, and whatever conclusion

I arrive at on the more general grounds on his behalf, the result must be
the same.

The Chief justice never did come to an'y conclusion on

the creneral erround seized upon and so ably advocated by

Mr. justice McLean in the Oueen's Bench, viz., that the

prisoner had not committed murder in freein-g himself

from. slavery. Nevertheless on the other grounds he

adjudrred the prisoner entitled to his liberty, the great

airn and object of the motion for his -discharcre on habeas

corpus.

The Chief justice's subtle mind and strict interpretation

of law proved a orreatboon to the swarthy son of Africa

on this memorable occasion.

Mr. Justice Draper continued to perforrn his duties to

the satisfaction of the public as Judge'-of the Court of

Queens Bench for nearly seven years after his appoint

ment and on the retir'ement of Sir James Macaulay from

the Chiefship of the Common Pleas5 he was appointed to

the Chief justiceship of that Court on the 6th Feb.ruarý,

1856.

It is matter of Bar and judicial history that his

appointment to the, Ch'lefship of this Court, over the

head of his senior judge McLean, gave grave offence in
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certain quarters. judge McLean resigned his judgre.,;hil>

of the Queen's Bench, which- he had held for nearly

twenty'years, in consequence of what fie considered a

slight of the Minister of the day, but -was induced by his

frie.nds to withdraw his resignation, acceptincy, the same

day the Senior Puisne.judge,-hip of the Queen's Bencli.

This accounts for the public records shewing t-wo appoint-

ments of Judge Mc-Lean as Puisne Judge of thiý Queen"s,

Bench, one in 1837, and the other on the 5th of Februan-,

1856. >

There is-no doubt that Mr. justice McLcan aspired to

a Chief Justiceship, and ' thiý he eventually reached in

1862, thus becoming the Chief justice of the Senior Court

before Mr. Draper, who was appoi.nted its Çhief -in July,

1863. The Bar hailed with satisfaction his promotion to

this office, regarding hi' as in every sense a1awyer who

admi-nistered laiv for law's sake.

Chief- Justice Draper was essentially a man of law.

The cyreat characteristic of his judicial lifé was, that in

administering law he made it a point ahvays to dissever

law from fact in so plain a mariner that he left it to a jury

to determine fact, peculiarly within their province, al,,%-aý,-s,

hirnself taking the law of the case into his own control, so,,

that juries knew exactly what, they had to do. There

was no'rnuddling of the matter with him, and so the jury

never became muddled. He - did ý-not throiv the case at

their head, telling them. to make the best of it; but- clearly-

and distinctly enunciated the law, tellling the jury with

that they had nothing to do, and then clearly and criti-

cally called the jury's attention to the facts which they

had to determine.

In Banc he always listened with the utmost attention

to courisel, senior or junior, making no distinction, a1ways

aiming at getting at the justiGe, -of a case, within the rules

of law apÉ4icable to the subject.

In 1869 hè was appointed President of the Court, of

Appeal.

In concluding this memoir of his life 1 think 1 can do.

CHIEF JUSTICE DRAPER.
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no better than quote from the -historical werk àt an author

(Dent), who, as far as I know, did not hold the same
political opigi-ons as Chief'jùstice -Draper before hisz -lo7>

appointment the Bench, but who, in his "History of
the last Forty Years," has truly said

Fortunately he haa left a judicial record which all persona, of whatso-

ever sha(les of political opinioù, must unite in admiring.' For more than

thirty years he zulorned the judicial Bench of which hie descendants may

justly feel proud.

The Chief Justice died at his residence in Yorkville, on
the 3rd November, 1877, and was buried in St. james's

Cemetry, lamented by the member' of a Bar of which hè-
had been a most distinguished member, and by a Bench
of which he had been an ornament.

ÎX
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THE HONORABLi-,ý ROBERT BALDNVIN SULLIVAN, juluca:

OF. TIIE QUEEN's BENCH AND COM-MON ]PLEAS.

ýORD BROUGHAM, in his treatise-én the
British Constitution, by wa'y of introduction,
said, that the Constitution had been likened
to a pyramid with a broad base, supportincy

the ývhole, which was formed by the people that thc
middle portion was the aristocracy of rank, proper.ty, 4ý

talents, and acquirements ; and on the narrow surn-mit
rested tfie Crown. The judicial power, pure and unsullied,

calmly exeÉcised by me&n independent of all the other
orders, removed froni all factior, and partaking neither

its fùrý nor its delusions, formed a mi hty zone which
cyirded the fabric round about, connecting the« loftier and

narrower with the humbler and broader layers, binding
the whole compactly together, repressing the-, encroach-

Ment-s-, -and smoothin-g the ruggedness of every part.
-Robert Baldw-'in- Sullivan w'as one of the build'ers of the
Canadian Constitution Of 1841. Resides be-:-in*"g a Judge in

the Province, he was the architect of his o Win fortune. To-
properly understand him it will be necessary to -begin at

ýMthe fou ndation, and trace him up till he reached that
eminence which gives him a foremost place in Canâdian,

hisitory.

Mr. Sullivan was an Irish boy, born of Irish parents
.who liv'ed at Bandon, near Cork, in Ireland, His father,,'



1238 LIVES OF THE JUDGES.

Daniel Sullivan, durincy the t'roubles of 1798,was engaged

in trade makiner. money, if not a fortune, supplying the

troops with necessaries during that remarkable period of
Irish history.

Daniel Sullivan had been intended for the Church, was

dent at Trinity Collegre, carried off the Greek prize,a stu
and was otherwise well educated in Classical learning.
He was a man of conscientious principles, as well as of

conscientious scruples. When the full tirne came for his

taking on himself the vows of the ministry, he quarrelled

with the Thirty-iiine Articles: rather than submit, he

betook himself to trade. Hence he becarne dealer in
merchandize ratherý than Church doctrines. He 'was a

Protestant with all that name implied, but quailed before
'He married Miss Baldwin, sister of Doctorthe Articles.

Baldwin, whose name is so familiar.to Canadians of the
past, as well as of the present century. Daniel Sullivan

Robert,'Ilenry, and Augustus.had four sons Daniel

Robert was the 'second son, and was born at Bandon,
01 e 24th M.ay, in the year 1802. He was from child-
hood a bricrht, intelligent boy, quick to learn, and what

was betterIS4 able 'to retain in a remarkable degree, any
knowledge he acquired. ý His earl education was obtainedy
at the principal private school of Bandon, supplemented

by his father, who instructed him in the Classics and

higher education.
In i8ig, when he was but 17 years of age, Dr. Baldwin

and others of the Baldwin family induced Robert Sulli-
vans- father to ern.igrate, and make Canada his future

horne. Dr. Baldwin was then livin in York, and had9
acquired a reputation in this new town in Canada, both
ïas Doctor of Medicine and Lawyer. Dr. Ba1dwin was

also at this time a member of the Legislature of the
Province. Mr. Sullivan, in leaving Ireland to make a
hom n Canada, was not coming among strangers, his

brother- -law the Doctor having raised for hirnself a sure
foundation in the new land. An incident of his travel

has been told to me, which I would not if I could omit,

.41
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as it serves to illustrate the estimate in which the Baldwins
were held, even 'at places remote from the Capital. I

believe I am correct in saying that the lionesty and
honest independence of -the Baldwins has ever been pro-

verbial in Canada.
Mr. Daniel Sullivan entered Canada at the port of

Quebec; thence he and his family pursued the usual
route from Quebec to Montreal by-steamer; thence to
Lachine by land, and onward up the St. Lawrence by
batteaux.

It was customary in thosedays, when batteaux had to
be dragged up the rapids and polee up the river, for

passencrers occasionally to lahd and visit settlers on the
margin of the'' river. Mr. Sullivan landed at a place

between the rapids and Kincyston, and entered a farmIt 1
house owned by Mrs. Strange. As was natural, Mrs.

Stranae enquired of Mr. Sullivan where he carne,--from
and whither he was going: his dialect pre . tty well

answered the former, but not the latter enquiry. On
tellin(y Mrs. Strange, however, that he was bound for

York, she cautioned him to beware of the Lawyers in that
town; that there wa-s but one'honest Lawyer in it, and

thal, upas Dr. Baldwin. We Çan well understand with
m-hat zest Mr. Sullivan enjoyed the joke, thus advised by
a stranger in a strange land of thischaracteristic féature

.of his own brother-in-law. After that he had no reâson
to doubt that there was at least one person in Western
Canada, who thought there was one honest LaNyyer in the
country, at any rate.

When- Mr. Daniel Sullivan arrived in Toronto, acting
on the advice of friends, he embarked in trade, and opened
a general store, just east of where St James 's Church now
stands, on King Street.

As was the custom in those days, the- boys of the family
were useful t6him in. shop work.- This, however, did not

long suit his son Robert. His mind was too well stored
with knowledge, to make of the weighing and measuring

ýôf store gooàs a permanent employment Doctor Éaldwin
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his, uncle, was engacred both in medical pursuits and in

law. Robert Sullivan, in choosing for hânself a profession,.

preferred the law. The education he had receiyed in

Irelandnowservedhimin-goodstead. Applyinghimself-

to his books he prepared himself to becorne a law student

and was, as student>'entered in the books of the Law Society,.

in Michaelmas Term, 4 Georcre IV., 1823. , Ori'passing

his examination he entered his uncle Doctor Baldwin's

office, where he passed his five years of probation, and was

called to the Bar in Michaelmas Term, 9 George IV.

1828.

During his studies in Doctor Baldwin's office, he was

able to devote a p'ortion of his ti-e to another pursuit.

Just then the Library of Parliament was in want of a

Librarian. His'l,--nowledore of books and Dr. Bald\vin's

influence secured for him this office-it can hardly be

termed an office-I should rather say it was an occupation.

As soon' as Mr. Suliivan was called to the Bar, he

determined to strike out for himself. Doctor Rolph, who

had lived' at Vittoria, in the County of Norfolk, had made

up his mind to remove frcm that place. Mr. Sullivan

thoucsht that this offéred ân opening for him, to, enter upon

the practice of his profession at Vittoria ; true, it was

remote from the capital ; but this did not siernify to him-

he was determined to exercise his talents at the beginning

in some place, where if success were to be his future, it

would be based on his own merits; he never was a man

to shine with borrowed light. He had been in Vittoria

but a few vears, when he. %vas càlled upon by Dr. Morrison

and his friends, to act as his counsel before the Legislative

Assembly in his contest with Mr. (afterwards. Chief justice-

Sir) John ' Beverley Robinson, for the Parliamentary Seat

of York. This-was a spirited contest, not only out of,,,but

in Parliament, and resulted in Mr. Robinson retai-ning his,

seat.

Mr. Sullivan acquitted himself so wellbefore the Legis-

lature.in this trial of strength, that friends at once

took him by the hand, and insisted on his corning to York,
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where he would receive their patronage and support
This was in the year 1830, when he was but 29 years of

age. Mr. Sullivan côUld not but accept this flattering
offer, and about this time moved from Vittoria to, the
Capital, where he be'came a junior partner in the office of-
his uncle.

When lie had made his home in York, he soon rose
into popular favor, as is evidenced by the fact that he had

not been a resident of the place more than five vears,
when he was elected'Mayor of Toronto, over William

'Lyon Mackenzie, who was his oppon'ent for thç mayoralt:ý
in 1835. Mr. Mackenzie was Mayor of Toronto the year
previous, but was not able to hold the position the second
year acyainst Mr. Sullivan, who had been elected member
of the council for St. David's ward.

William Lyon Mackenzie had brought himself into,
----discredit with the majority of the Council of Toronto, (who,

at that day elected their Mayor,) by publicly approving a,
lettèr of Mr. joseph Hume, a member of the British

ýParliament, addresseýd to Mr. Mackenzie, in which Mr.
Hume refçrred in strong terms to, the "baneful dotnination
of the Mother country," and expressed a hope that the

subsistinor connection would terminate. Althoùgh Mr.
Sullivànýwas supposed to have Reform views, frorn the

fact that he ' was a partner in the office of Baldwin & Son,,
and that DIr. Baldwin and his son Robert, respectively uncle,
and cousin, had identified themselves with the Reform

party, yet neither-the Baldwins nor Mr. Sullivan held any
su'ch extreM.'e- views, asthose expressed by Mr. Hume:

and endorseý by Mr. Mackenzie. That these gentlemen
ivere Reforâ*rs is a well established.fact of history; but.,4ýýservative Ref
they were c 1 oirmers, pot given to change

for change-ýake, but seeking to build up a new country
strictly on the lines of the Mother land.

Mr. Sullivan, being élected mayor, . applied himself
vigorously in advancing the progress of old York, now
Toronto City and the Capital of the Province, in the matter
of drainage and other works of necessary improverrient.

31-L. J. 1
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It was during Mr. Sullivan's mayoraity that the

citizens of Toronto had occasion -convey their thanks,

through the Mayor, to the Lieutenant-Governor as repre-

senting the Queen, for the liberality of the Crown in

assisting them to coniplete the bridges across the Don,

S.; thoucrht to be of the greatest importance, as leading to

the peninsula opposite the town. The occasion of the

presentation of this address might be said to be a great

-day, a white letter day, in the annals of the city. The

formalities observed on the occasion were as follows: The

civie authorities approached the new structure in pro

cession ; a barricade at the first bridge arrested their

progress ; a guard stationed there also forbade fürther

advance ; the officer in command (Captain Bonnycastle)
-ed and the Mayor (Mr. Sullivan) and corporati

appear on
4U

Were infornied that the two bridges weie, by the command

of the Lieutenant-Governor, presented to them. as a free

gift, for the benefit of the inhabitants, that they might in

all time to come be enabled to çnjo3 the salubrious air of

the peninsula. The Mayor, arrayed in an official robe of

purple velvet lined with scarlet, read a reply to Captain

Bonnycastle, expressing thanks to the Governor for the

bounty of the Sovereign. He said, among other things:

In the name of the Common Council and the citizens of Torontq, 1 beg

you to convey to, Bis Excellency- the grateful feelings with which this

new instance of the bounty of our Most Gracions Sovereign is received;

and I take this occasion, én behalf of the city, to, renew our assurances of

Io à ty and attachnient to, His Majesty's person and Government, and to

-pravthrough His Exdellency, acontinuance-of Royal favortowards thiscity

After the Mayor had-read the address the band which

was stationed on the bridge, struck up "God sav-- the

King," during the performance bf which the members of

the council, foliqwed by a large number of the inhabi

tants, passed uAovered over the bridge. After the usual

4 cheers the ceremonies came to an end.

The City Council has kept. in remembrance the second

mayor by a portrait of Mr. Sullivan, which hangs on the

waIls of the Mayor's office at the City Hall.
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Mr. Sullivan's term of office as Mayor having expired,
*he was not long in being sought after for further and

higher employment. The early months of the year 1836

find Sir Francis Bond Head the Lieutenant-Governor of

the Province.

Sir Francis Head, on assuming office, found himself

surrounded by a Council of the old Tory school. These

CounciIIorýs were Peter Robinson, Commissioner of Crown

Lands; G. H. Markland, Inspector-General; and Lieu-

tenant-Colonel joseph Wells, Bursar of King's College.

Either influenced by, instructions from the Colonial

Secretary, or from soi-ne other cause, Sir Francis deter-

mined to, have a Council c1brnposed of the leaders of both

parties,* Tory and Reform. He first sought the advice oý

Robert Baldwin, and offéred him a place in his Council.

Mr. Baldwin mould not accept a place in the Council,
except on one condition, and that was, that he had the

entire confidence of the Governor, and that Resp*nsible

Government should be established. Mr. Baldwin frankly

-told the 'Governor that. he had no confidence in the other

members of the Council. The Governor would not accept

Mr.Baldwin's conditionsy and Mr. Baldwin consequently

.declined to, accept a place in the Council.

After a time had elapsed, Sir Francis sent again for Mr.

Bald,&i.n, and requested him to, reconsider the matter, to
s - tate whom if any other new- advisers t-han himself he

would suggest to, be câlled to the CouncU and that he, the

Governor, would try Îo accommodate himself to, his views.

Mr. Baldwin tu close the negotiations desired the Governor

to call to, the Council Doctor Rolph and Mr. Dunn. The

Governor complied with this request and called these gen-

tleinen to- the Council. They had not long been members,
however, when they found that his Excellency was

,making appointments on his own responsibility, without

consulting his Council, and that they were kept in igno-

rance of ad.ministrative acts, for which, nevertheless, public

-opinion hé Id them responsible. This was carrying on the
.busine ' s' of the. country in a way so entirely different from

ir
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that which the Council had supposed the Governor would
pursue, that they retired in a body, the old mernbers as

well as the new and so, 'the Governor was left without any
Council. This wàs a sad state of affairs for him to be

placed in, and likely to prove disastroùs to the 'Pro
vince.

The Governor knowing, or having heard of the distin-
guished ability of Robert Sullivan, sent for him, and sought
his advice.

In the general election of 1836, a 'House hostile to the
existinor state of thincs had been elected. Parliament was
called to meet in November of that year. The Governor

t was certainly in a dilemma, and needed advice. Mr.
Sullivan was a non-partizan man he was just the kiiid of
adviser the Governor required in such a crisis. He was

selectý,>d as adviser more on account of his talents than
his politics. He was not atone in entering the Council,

others, viz., the Honorable William Allan, Captain (after-
wards Admiral) Augustts Baldwin, uncle of Robert

Baldwin and John Elmsley, were called to, the Council

with Mr. Sullivan. Mr. Draper (afterwards Chief JÙstice
Draper) was soon after added.

Mr. Sullivan has sométimes been called a Tory or
Conservative sometimes a Reformer the fact is, he was

Mr. Suilïvan and that was all. He was not a party man
in the strict sense. His partyism, if he had any, consisted
in his desire to advance the interest of the Province under
the iEgis of Great Britain-he was a Reformer, but not a

J; Radical.
1;he Legislative Assembly, in the Session of 1836, as I

hu-'e said, was hostile to the Governor. It is equally trù e
4

ýthaf the Governorwas hostile to the Assembly. In the
view of the Assembly, an Executive (5ouncil without'

Robert Baldwin or Marshall S. Bidwell ougyht not to

possess the confidence of the country. The Assembly,
holding this view, passed a resolution of want of confidence,

in the ne' Councillors, and Mr. Sullivan had to, go with

the rest.



On 4th March, 1837, Sir Francis Bond Head thought
proper to dissolve the House of Assembly. A most

exciting election took place which resulted,-in the retutn
of a House opposed to the introductiom of Responsible
Government.

When the Rebellion broke out in December, 1837, Mr.

JýSullivan buc-led on his arm.our in defence of the Province.
Both, by precept and example he shewed his -abhorrence
of rebellion. . \Vi'h Doctor Baldwin and Robert Baldwin,

he felt reform was necessary in the government of the
country, but did not believe that armed revolt was the

proper remedy for existing grievances.
In the Autui-n Of 1837 Sir Francis Bond Head r-esirsned his

office of Lieutenant-Governor, but held office till the clo*--e

.of the Session, which toak place on the '6th March, 1838.
Mr. Sullivan had, the confidence of the Governor-during
his whole administration. At the close of the Session,

on 6ih March, 1838, Sir Francis. Bond Head, K. C. B.)
Baronet bade farewell to Canada in an address to Parlia-

Menty in which he reviewed all the events leading up to
and during th >Àebýllion. It'was a very lengthy address,
Nvhich no one can. read without concludinor that sentiment

Morc'than judgrnent swayed His Excellency in 1-s utter-
ances. The concluding p-iragraphs of the address zead

as follows:

As my successor is hourly expected, here, I return to the Mother
country as 1 let it,'tota-lly une*nnected with party or politiles, but in
retirement 1 shall remember the lessons the people of Upper Canada have,
taught me ; and'I feel. it my duty tol declare that I leave the continent -of

Anierica with my judgment perfectly convinced that the inhàbitants of
Europe, Asia, and Afn'*ca are right in their opinion that all 7nen. are not b'y
nature equal ' : that the assertion of the contrary in America is a fallacy;
-ind'that talent, industry, and character must elevate individuals, as they
(Io nations, in the gradual scale of society.

-Nlay the resplendent genius of the British Constitution ever continue
to illuminate this noble land, and animated by it.3 influence, may its
inhabitants continue to be distinguished, fôr humility of demeanor, nobility

of raind, fidelity to, their allies, courage before the enemy,' mercy in
victory, integrity in commerce, reverence for'their religion, and under all
circumstances implicit obledience to their laws.

Honorable Gentlemen and Gentlemen, Farewell!

11 , i
/11ý 

J5 4ý,

47- î

Ait

là,
"P",z

JUDGE SULLIVAN. 245



246- LIVES OF THE JUDGES.

Sir Ceor&e Arthur succeeded Sir Francis Head as

Lieu teilan t- Governor on 23rd March, 1838, and Mr.

Sullivan wa%:ýhis most trusted (ouncillor.' Sir George

rthur's Lieute ant-Governorship was, howevet!: over-

shadowed bý the advent to. the Province of Lord Durham
a 4ëneral which'took

Governor-ex place in the Autumn of

1839, and, on his return 4-o -ýE:ncrl;Kd, by Mr. Poulett

Thompson, (aftérýu ards Lord Sydenham), who was sentjk out specially to build up a Union of the Provinces, founded

on the report which Lord Durham made to the Iniperial

Govérnment. Fhe lesser licTht of the Lieutenant- Gover-

norship, wasýdimmed by the greater light of the Governor

General.

A substitute shines brightly as a King
Until a King be by and then his state

Empties itself, as doth an inland brook
Into the main of waters.-

Lord Durham was in Toronto-for one day, in july, 18 ,S.
and received an ovation froM the citizens.

When Lord Sydenham camg2ý!to Toronto in November,

he took upon himsej«ý-4he management of affairsJ 8 39>'
lj with the sole view of pro M*oting the Union. He took U*,p

his residence at Beverley Housé, and from thence used

all the means at his commarid'to influence Parliament,
which met in the early part of Pecember, 18-9. He

found the LecTislâtive Council composed of Honorable
J Members not likely to yield-to his wishes- unless he c'ould

have the support of some trusted man of ability to

advocate his views. He at once became impressed, not

only with the oratorical powers of Mr. Sullivan, but with

his aptitude to advance the work in hand. Mr. Sullivan

was his principal adviser in all the negotiation's enteied

into and his spokesman when he wishéd his views con-

veyed through othjr channels than his own. In the

Legjslative Council he advocated the Union with all the

eloquence at his com and. He dealt with all the argu

ments advanced against the Union in a masterly mariner.

He assured the House that Her Majesty was determined



to maintain the connection between the Colonies and thé

.ýIother Country. '- This was the foundation on which he

raised a noble superstructure.. After sorne introductory

remarks i'n favour of the measure lie said, as reported

The cry of discoligni had come from loyal' British subjects in Lower
Canîtda. People had declared their willingnessi for a Union, but on what
terins? The disfranchisemènt of the French Canadians.' Such a plan of

U nion W'ould be ;holly unsupported in the British Parliament. England
whieli hadbeen pursuing steadily a course of emancipation from slavery,

woulil never consent to establish a nation of serfsy without political
rights, in any part of the British dominions. Honorable gentlemen had.
seen a rebellion amongst à people complaining of iniaginary grievances
b gt thev would be rash to found their calculation froin this poor expe-
rience, of what a rebellion would be amongst a people struggling against
real oppression. It was true that by the disfranchisement of Lower-

Canadians they might banish sedition froin the halls of legislation ; they
nilght impose silence upon the discontented ; but would they make

discontent less dargerous? Would.there be a sword less to be drawn, oè
an arin less to wield it? Would the Atne*c'an emissary be less active or
less sticcessfui amongst a nation of slaves? Would the dislike of Lower
Canada to British be less active, or- -would not an effective, and real
regard be added to, the natural prejudice with which they had to contend.
fle put it to Honorable Gentlemen. would they consent to be disfranchised
for the sake of. the few ? Would they live in quiet in a country, in which.
they and their race were branded with disgrace and excluded f rorn'*com-
mon riglit ? or, if thev consented to such exclusion, what man aniongst
them could so command his children ? Ask, be said, the risin 1 g.youth of

the country meek-ly to bow their necks to the chain, and be èontented
slaves in the country of their forefathers ' He had seen the experiment
tried ; lie had seen the enerffies of a noble and brave people exhausted- in.
struggles ; he hîd seeli guilt and murder prevail in a land, in which the
attenipt was made to exclude and disfranchise a people upon the grounds
of difference' in religion, or of natural origin ; and lie could not but

shudder at the prospect of introducing such a systeni into a British
Province. He preferred to meet the cold and open declamations of the

demagogue ; he preferred contending with hini under the protection of
law and within the walla of Parliainent, to meeting his bitter, concealed.

btit'*nextinguislied batred. On the one hand, truth, justice, intelligence,
British principles, would, however severe the struggle, be at length

triuinphant. On the other, '16 The muffled rebel would steal forth in tbe
(Iàrk, " and.night by night, add a brand to, -the pilewhich would consume

the country.

Mr. Sullivan went on, and expatiated on the conditions

which certain members wished to add to the terms of'

union : he concluded with a brilliant peroration as follows

Ï5

JUDGE SULLIVAN.
f

247



248 LIVES OF THE JUDGES.

He had heard and read speculations upon the separation of these

Colonies from England but lie must acknowledge that lie did not possess

the coolness and philosophy to consider the question with a view to

consequences ulterior to such an event. He was certain the Honorable

Gentlemen arotind him, so many of whom had. spent their early lives in

the service of that great Empire to which it m-as their pride to belong,

would not, for liglit causes take from their children's inheritance the pride

of England's glory. Thoee who had so often stood in the fast tbinning

ranks of British battle, would not readily give up, the trophies of the

Peninpula or the niedaI8 of Waterloo, for the cotton bags of Nem- -Orleans

or the much vaunted herc)ism -of ChiLpawa. To them, ael to hini, the

sound of the British drum which would beat the last retreat, would indeed

be a funeral note ; and th6 lowering the - meteor flag of England " in the

eountrý of their adoption would be a sad blow to England*s prosperity, a

blot upon the age in which it would happen, a disgrace.to the rulers urider

which it would be permitte(l to tak place. But he would turn from this

distressing picture of the downfall of England's Colonial Empire, acquireil

with so much toil, lefended with so much valour, and consecrated by so

much British blood, to the more cheering and inspiring prospects opening

before them. We have, 'he exclainied, conquered our great enen-iies--

indifférence on the part of the Mother Country, and distrust of our

attachment to her interests, aiîd loyalty to our Sovereign. We have

convinced British statesmen of the value of our country ; we have shewn

the true and Io al spirit of the iiiliabitants, we have obtained from our
î, aluable declaration that she will maintain the connection

Queen that inv,

-betweenthese.Coléiriesaii(l the Empire. Let asthen join heartand hand

with lier Government let 3is cordialiy-i*ý rt measures- intended for our

C, ýsafety and our welfare let us not, impair, by conditions iiiiplying distrust,
the generous confidence we are invited to oder ; but bestow it, readily

and cheerfully, in the saine spirit in whîch it is ask-ed. looking forward

with confidence to, a bright futuré of i cing prosperity, secure

in the powerful protection of the Empire:

JÀ
This eloquent speech of M.r. Sullivan carried the House

as it were by, storm, and the Resolutions in faiour of Union

were carried by a crood inajority.

In February', , 1839, Mr. Sullivan was appoifited a

Lecrislative -Councillor and in the Upper Chamber he

had charge .-of many ]3ills,,- especially the, Bills affecting

Legal Matters, Propertyi"an-dCivil Rights.

On the 3rd April, 1839, he gave notice that he would
on the next day bring-in a bill to amend the law for the

-of the real estate of married
alienation, women. This bill

was crystalized into 'an Act of Pa'rliament Passed on' the

jith May, 1839, and is chapter VI. of the Revised

'î



Statutèsg .Upper Canada. The Act was considered a

great boon at the time, as it not only confirmed titles

which had been attacked by reason Of certain technical

defects in the certificates on the back of deeds of married

women-providing against such defects in future-but it

facilitated the barring of dower, by enabling married

women to bar their dower by simply joining in the deed

of their hugbands, without acknowledging the same before

any Court, Judge, or Justice of the Peace.

At a time when there were not so many Courts or

Judges as now, and fewer Justices of the Peace, this pro-

vision of law was considered very beneficent legislation.

The Act of Union between the Provinces of Upper

.and Lower Canada, passed in 1840, w%%as, by proclamation,
declared to come into effecton ioth February, 1841.

In the life of Chief Justice Draper, I have shewn that

Mr. Draper was a member of the first Executive Council

formed after the Act of Union had' been proclaimed..

This Council was formed on tle i 3 th February, 1841, and

Mr. Sullivan was a member of that Council.' Mis col-

leagues in that Council were Messrs. Baldwin, Daly,

Dunn, Day, Draper, Harrison, and Ogden. This was

clearly a Coalition Council, and did not prove a very

happy family. The Honorable Robert Baldwin retired

from this Ministry at the beginning of the Session of the

Parliament of 1842.. Mr. Sullivan continued to hold

office until the formation of the first Baldwin-Lafontaine

administration, which took .place on September 16th,

1'842.

Mr. Sullivan was again a member of thý Baldwin-

Lafontaine'administration. From.the period cf the Union,

up to the time of his resignation in 1843, he was-the senior

member of the Council and leader of the Government in

the Legislative Council; while iii the Assembly, although

Mr. Harrison (the Honorable S. B. Harrison) conducted
the business, Mr. D/aper was in effect the leader. During

the: period from the Union in 1841 to the resignation of

the Baldwin-Lafontaine administration, both Lord Syden-

32-L. J.
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ham, and Sir Charles, Bagot wère in their turn G.overnors
of the United Provinces.

Lord. Sydenham met with an untimel'y dea», the result
of an àccident, in September, 1841. He was succeeded

by Si ri Charles Bagot, who sur ived his appointment only

about nineteen rnonths, and died at Kingston on the igth.
May, 1843. Sir Charles Metcalfe succeeded Sir Charles

Bagot, and held office uniil November, 1845, when, he was

obliged toDresicyn his position on account of ill-health.

The Baldwin-Lafont dministration of which Mr.

Sullivan was a rneniber ad'the entire confidence of Sir

Charles Bagot. When, however, Sir Charles Metcalre carne

out . as Governor, he was not so reàdy to yield to the

advice .6t his ministers as Sir Charles Bagot bad been.

Sir Charles Metcalfe bad beei Governor in the East Indies,
and in a Crown Colony in the West Indies. He had no

sympathy with the Baldwin -Lafontaine ministry, or their

supporters in the House-théy- were altogefher too liber-

ally disposed to meet his views. . Referring to the Conser-

vative party, in one of his despatches to the Secretary of

State, he wrote:

It is the only party in the Colony with whieh I can sympathise I

have no sympathy with the Anti-British rancour of the French party, or

the selfish indifférence tow'ards our country of the Republican party. Yet

these are the parties with whieh 1 have to co-operate.

Such -were Sir Charles Metcalfe's opinions of his consti-

tutional advisers, enjoyi ' ng at the time the confidence of

an immense majority of the Canadian people. A pretty

good idea of Sir Charles Metcalfe's views on the subject

of Constitutional Goverment in -Canada, is to be found in

a., letter addressed by hirn to Colonel Stokes, one of his

India correspondents, which is as follows: " Fancy such a

state of things in'. India, with a Mohamrnedan Council; arpd

a M.ohammedan Assembly, and you will have some notion

of my position." j -

Sir Charles - Metcalfe, in himself a most excellent ma

given to benevolence and good works, -had no proaÀpe

appreciation of Responsible Government as Mr. Sullivan'
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understooci, or as Lord Sydenham wished the people to
understand it.

At the end of April or begin n-ing of May, a rupture
occurred between Sir Ch arles Mètcalfé and the Baldwin-

Lafontaine Cabinet. The Governor demanded to have
the patronage of the Crown in appointments- to -office,

while the Council held that the patroilage i%ýas theirs to
exercise 'go long as they had a parliamentiiiry majôritý,.

On this --question the Ministry resignèd'. ' Mr. Sullivan
was no sooner ôut of office than he took up.the pen tq
defend the à-dministration and its prjnciples.

Serr Charles Metcalfe -had a douchty 'champion in

oktor Egerton R erson.
Mr. Su]-livan wrote a series of - letters in the Exainînciý

newspaper, under th ' e nom de plume" of-" Legion'." I
have these letters. bef9re me. -Never before-in z Canada

bad more scathing letters, on a political, subject been
written f;v'à'nv man. Thesé letters arc full of intere_ýt as

to the pý"'rinciples of-Responsible Government, enforced ivith
,,Iogic and sy]Jogis' which had never been surpasséd.

Both Lhe Reverend Doct'or Ryerson and Mr. S-ullivan are

in their gravee, and it w-11 no't bc %vell therefore t(ý>

exhume the conteoversy- .ýyhie-h- was held . by thiese tm-c>
combatànts, in which, sarcasm as well as reasohincy so

much abounded.
Iwill coptent myself by making a- quotation from

Mr. Sullivan's first lýtter, whic . h will show the powér

and forte of bis, intellectual rea ' sonitig. Doctor Ryerson,
in his lette-r signed ."Leonidas,"' had said that Sir
Charles Mètcalfé l'had spent forty' years of public life
in a coloný;,, and bas therefore all the habits and feelings
of a colonist." Mr. Sullivan, in bis i4ply, said That is

to -say, as applied to the real fàct, Sir Charles Metcalfe
ha§ spent forty years in coverning, or in conniection with,
the, govern ment of a colony, and therefore-yes, therefore
he bas ' all the feelin'gs of a colonist. On the same syllo-'
gism, an o'verseer ôf a plantation must have all the feelings
of the negro slave, the judge must have all the féelÏngs of
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,the thief. He has spent all that time,' says Mr. Ryerson;
& not in the atmosphere, of an exclusive hierarchy, but in

a country where equal tivil and religious r * ights are recog-

nized, and has therefore all the feelings of religious

equalïty, and adaptation of experience, and views, for

the government of Canada not possessed by any other

statesman of his rank in the British Empire."'

In the name of common sense " says Mr. Sullivan,

does Mr. Ryerson speak of India, where widows mount

the funeral pile and enjoy their religious rites in fire :

where the Juggernaut rolls in his chariot over the cruished

bodies of his adorers, under the politic. eye of a Government
.which respects religion : where life, liberty, and property,

are. h eld by. 'permission: where there are no political

rights whatsoever, not even a Cshade of the vieývs' oÈ.

public opinion, to use the Doctor's own figrure of speech

%vhere the breath of freedom. never was ýdrawn : where

justice, humanity,. and human happiness, have been

weicyhed acrainst crold and fousd as light as the Doctor's

pen : where there is nQ bill of rights, no habeas corpus, no

parliament, no frecholders, no representation : and- so

because Sir Charles Metcalfe helped to govern that cduritry

forty years, according to Doëtor Ryerson, he has 'an

adaptation of éxperience for the government of Canada,

not possessed by any ýtatesman of his rank in the British

Empire.' If Poctor Ryerson hads aid, notwithstanding Sir

Charles Metcalfe's residence in India he may yet be a good

man, we would n àt deny hÏs proposition ; but to say that

governing slaves. for forty years gives a man experience

in the government of free British subjects, is to tell the

latter they are or should be slaves."

The Reverend Earerton Ryersod could 'and did wield a

caustic -Pen -as -ývell as Mr. Sullivan. His nine letter

before me show that the Reverend Doctor. was actuated -

by the highest prift'ciples of devotion to his country's

interest, but at the sa:me time he took issue with-Mr.

'Sullivan and the Reform Association on the question of

appointments to- t1ie public service. Dr. Ryerson's views
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on this subject may be compressed in the single sentence

of a speech by the Honorable joseph Howe, quoted by

the Doctor with approval: "The Sovereign is bound to

bestow all offices for the general good, without refèrence

to party."

When Mr. Sullivanleft the Government he resurned the

practice of the law in Toronto. He and Mr. Shuter'mith,-

of Port Hope, entered into partnership, and carried on

their practice under the firm name- of Sullivan & Smith, in

Wellington street, Toronto. - ?
I became more intimatèty acquainted with Mr. Sullivan

at this time than before. - I have been W'ith him at the

Assizes at Cobourg and Peterborough, where we were

sometimes counsel 'on the sarne side and more frequently on

opposite sides, In a case of a' prisoner trieil for murder at

Peterborough, Mr. Sullivan was my senior counsel. He

requested me to interview the prisoner in the jail, which I

did, also to explore the premises where a murder had been

coromitted, several miles from Peterborough, which I also

did. The prisoner avowe ' d his innocence, bui there were

certain expressions of his to ine which failed to impress

me with the same conviction on that stibject. Hoivever,
1 got Mr. Sullivan interested in the case, which came on

late in the aftet'hoon -before Judge Macaulay, and lasted

wèll'into the night. I have never heard a more powerful

address to a jury than Mr. Sullivan made on that occasion.

His speech w":> as* argumentative and most impressive ; tears.

dropped fýom many eyes before he concluded his discourse.

The jury acquitted the prisoýner. At the Assizes in the

follo'ing Spring, he was tried at the* Hamilton Assizes

for another offence, but did not meet with so crood a fate

being'convicted and sent to the Penitentiary for several

years.

On another occasion, at Cobourg, I ' was opposed to Mr.

Sullivan in a case about'the boundary of land. I never

can forge the amusement which it ýeemed to afford Mr.

Sullivan when, on my calling two or three witacses of

sixty years of age to prove a blazed tree as indicating the
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true line, and then Mr. Sullivan calling a witness of seventy

years of acre whom he thought could settle the matter as

to the original line and the' older blazed tree, my client

furnished me with a witness éighty years of age, going

still fürther back. This caused Mr. - Sullivan to, cry,

Enough! and with a smile bowling to the Court* and

saying, respect for age would, prevent his.goingfurther,"

he declined calling another witness, letting thé old man of

eighty seule the line and the blazed tree.

Mr. Sullivan took great interest in all public matters.

In 1847 he delivered a most excellent address in the

Mpchanics' Mutic Hall, Toronto, on the subject of " E- i-

crration and Colonization." This address was productive

of much good in stimulating emigiration, and shewi'n'&.t'he

capabilities and resources of Canada, as a field for the

husbandmen of England and Ireland. . Little was then

-nown, of the countryrp the west of Lake Superior. Mr.

Sullivan related what 4ie had heard from, Mr. Angus

Béthune and Mr. Ermatinger, then very latély frorn that

country. I remèmber the address well, adé how much I

was struck with Mr. Sullivan's statement then made, that

the Sasý-atchewan 'River ran from west to, east fifteen

hundred miles W: ithout obstruction 1 a truth we all kno«

now, but which was'.then thought to be almost fabulous.

Mr. Sullivan's whole address' shewed the unbounded con.7
fidence he, had in the possibilities of the future of Canada,
so remarkably realized since his death.

Mr. Sullivan was not only a lecturer, but a lover of

poetry, and often indulged his fancy in 'Versification.

Doctor Müllner, the great German dramatist, is said to

have-spen ' t the hours of-'darkness with the ladies of

Parnassus, and to have disturbed the whole neighborhood

by the vehemence with which he declaimed his newly

-composed verses, and late in the morning retired to bed.

I will not say Mr. SulliVan did ali this; but that he did

compose verses and very excellent ones too, appears from

verses on "The Emigrant Ship," published iii Sibbald's

-Magazine, in january, 1833,. under the nom de plume of
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Cinna." I transcribe the linès, expressive as they are of
the tendency of the Irish heart, and de.scriptive' of the
-emigrant leaving his native ]and. The lines are these:

THE EMIGRANT SHIP.

Our native hills are sinkingfast
Behind the troubled sea,

Farewell our cherished home, a last,_
A fond farewell tô thee.

Oh! darkly lour the angry skies,
M'hite break the billows foam

And tears are sadý whieh dim the eyes-
That look their last on home,

kow driving clouds are all we view,
Above the bounding main;

And for the landward streak of blue
The eye is turned in vain.

Yet on its last receding trace,
Our ling'ring gjances hung;

And gloom is on the exile's face,
And silence on his tongue

Tell me, why sinks' thy sturdy heart
Thou peasant bard *of hand ?
Methinks, 'twas well for thee to part

From yon ol)er crowded land.

The fields were green, the clime wu fair,
And fruitf al was the soil ;

But thou could'st look for nothing there,
But thankless,-hopeless toil.

Yet cheer thee up ! a home is found,
With wealth and plenty strewn;

Where thon shalt till the teemingground,-
And it shall be thine owh

Thou mother hug thy'laughing child,
Not W' ith that gr "p of fear !»

Heseemed to know it, when he srailed,
T> pleasant days were near.

Thou hast a letter folded there
Thy laboring heart, above 1 -

'That brings to him a-father's care
To thee thy husband'a love.
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It tells thee of a woodland -éot, -

A sunny lake beside ; 1

That penury ne'er saw the spot

In which thou shalt abide,

And oh ! not on thy bridal eve,

A maiden bright and fair,
Didst thoua welcome home receive,

More fond than waits thee there !

Then cheer thee up, thestorni is kind,
That hastens our career

And He that raisqd the howling wind,
The whispered prayer can hear!

And thou, oh man of wretched forni
And pallid wrinkled brow !

Why sinilest thon midst wave andstorm,-
Who scarce e'er smiled till now?

I know thee,, 'twas thy wretélied fate,
The shuttles course to guide,

The costly robe to fa-bricate
For luxury and pride :

Yet o'er the silken web to creep,
And count thy sorrows'o'er,

When ceaseless labour could not keep
Starvation from thy door.

Y, es, sinile upon the eager boys
That cluster round thy knee

And tell them of their joys
within,* the forest free.

And m-ho upon yon reeling deck,
ýSteps with a chieftain's stýMe?

There are no fears of storm or wreck,
Within his heart of pride.

His arm he lifts as if his hand,
Again a sword did yield;l

He drearas he cheers a gallant band,
In some contested field.

A soldier onceç and does he want
The h-onours of the wàr ?

He bears thein on his manly front,
'In many a dinted scar.

256
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Yet midst the wealth by valour saved

He drew his pittance scant,
And worse than all the foes he braved

He found neglect and want

The üiemory of the happy days.

Alas ! for ever goue-

When young ambitions beacon blaze,
Through danger led him. on, -

Came o'er him, and he seeks a grave,
Where first in ar Mis, he stood

And saw his countries banners wave,
Ver many a field of blood.

But cheer thee soldier in that land,
Thou shalt be happy yet,-

For, many an old companion'a hand,

Whosé hearts do not forget.

The coming of the. brave wîll g-reet,
And the wild woods will resound,

With friendships pledge, when the soldiers meet
An-cl the rosy wine goes round.

And should again, stem wars abound,
ý' And the foemah's step be nigh,.
A thousand youths will start to arms,

At the veteran's battle cry.

But now breaks forth the setting sun,
AU glowing in the west,

The parted clouds he shines upon,
And lights the billows crest.

qffay He, who gave the sun his light,
To rule the glorions day,

Be with us through the gloomy night,
Upon our trackless way

YoRK, 25th January, 1833.

The following lines published in the same macazine
and which were Mr. Sullivan's composition will shew that

he h-ad -a . tendémess . not only for the emigrant., but
an admiration for the weaker sex.

33-L. j-
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A WOMAN.

(IfFLOM MEMORY.)

Dame Nature's other works wer, done,

Just formed the stars, the golden un,

The blue ethereal skies;

And wide across earth's verdant law

Arose young mQrning's orient dawn,

And flowers began to rise-

And now in elegance arrayed,

Her last, her fairest work was made,

Almost a seraph's frame

To animate t1jis forai was given

A gentle spirit,-sent froin Heaven

A nd Woinan was hername.

Then on her softly smiling face,

Was lav'ished every winning grace,

And ever charni was there;

Upon her eye the violet's blue,

Upon her eh-,ek the rose's hue-

The lily, everywhere.

Yes, on thàt eye was seen to play

The lustre of the stellar ray,

TÉe diainond's humid glow

She threw, to form her bosom's globe,

Life's tender flush, and beauty's robe

On wreath's of virgin snow.

Then Woman's lips.in smiles withdrew

Theïr veils of rich carnation hue,

And pearls appeared'beneath

T,, Aiid blest A"rabia seems to pour

The perfuincs of its spicy store,
To mingle witfi her breath.

Hark ! bark she speaks, and silver strains

Melodious floating' oer the plains

A nameless joy impart

The Nightingale bath caught the tone,
And made that melting voice his own,

That vibrates on the heart.

Fond Nature cast her glance around

The glowing sky, the flowery ground,
The day diffusing sun;

On Woman last, her darling child,
î;

1 v: She gazed, and said,-with accent mild,-

Creation'a work is done.
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In 1845 'and 1846 there- had taken place a correspon-

dence between Mr. Draper, Attorney- Gen eral, West, ajnd

leader of the Draper-Daly Adminisiration, which shews
ýthc ýveakness of the Adininistratior>, and the desire

of Mr. Draper to strengthen it by the infusiofi of French

Can'adian Ministers, representing the French Canadian

people of Lower Canada, it being alleged that Mr. Viger
.and Mr. Papineau, MT. Praper's colleague s, had lost their

confidence. This, wSïÉÉ was called the Caron-Draper

èorrespondence, wa ' s all made public by Mr. Lafontaine,

then a member of the House, opposed to the Draper-

Daly Administration.

As may be imagined Mr. Draper was accused -of

caballing with the opposition", attempting to underrnine

his own colleagues, a charge which Mr. Draper indiornantly

repudiated.

As is usual in such cases, there were charges and counter-

charcres made. Mr. Lafontaine wa' blarned by his political

opponent or making public the Éorresj)ondence; where-

upon Mr. Baldwin made à lenathy speech in his defence.

,One honorabl member prophesied the downfall of the

Administratioý, and Ïhat Mr. Lafontaine would soon be in

power. This * all proved true. Lord Elgin arrived as

Governor-General in' the early part of 1847.
When Lord Elgin arrived hé-found the Draper-Daly

Administration in power. As'Lord Elgin had come out

with iiistructions t'O form a ministry having, theçonfidence

of a majority of both the English and French members, he

placed hirnself in the hand of Messrs. Baldvin and

Lafontaine, who formed a mList-ry composed of French

-and English members, which corni-nanded a majority of

the Hôuse.

On the downfall of the ýDraper Administration, Mr.

Draper a 1 ccepted a seat on the Bench. The letters of
-«(Legion"-were now to' bear fruit Mr. Sullivan had so

thoroughly argued the principles of reËpofflible govern-

ment with Dr. Ryerson, that Mes srs. Baldwin and Lafon-

.taine, on coming into power, were glad to avail themselves

000e
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of his services in, their ministry. He-w4s a n rnade a

member of the Cabinet.
A vacancy occurred in the Queens Bench. by the death

of Judgç Joines, in i848, and Mr. Sullivan was. appointed

to, §ucceed him -on, the i5th. Séptember, 1848 and was

transferred ta the Common Pleas, on the .'2 ISt January,îý:
i85o. As» judge of these Courts he held the Assizes in

the various towns, and it was à real pleasure ta the Bar ta,.
have him amongst them. He had a most generous heart

and cou-Id give or take a joke as we'll as the youngest.

"At a trial at Woodstock about the warranty of a horse,,

one of thé jurors was constantly -int-errupting the counsel
_4J in his address ta the' ury with questions ihich qhewed

that he was determined not ta agree with the other.jurors,
and, sure enough, when the jury came into the Court room.
ta deliver theïr verdict, 4e was, not among, them. Mr.
Sheýiff," sa'id the Jýudge, 4« where . is the other jmror!"
Please your Lordship," said the Sheriff,,'« he has èscaped!"

The incident and answgr 0f the 'Sheriff sa amused the
Judg'e, that he was provoked'to, laughter. He was pro-

bably- the most witty. Judge. that lever occupied 'a seat on
the !Bench in Osaoode Hall; his humor selèmed ta ooie
out of him. by uncontiollable pressure,

The judg. ments cif Judge- Sullivan while on the Bench
were not riurneý s, and at this day the most of those he
did deliver woù Id, irr- consequence. of the changes. -that

have taken place' in the -administration of justice, be côn--
sidered out of date" They' will mostly be found in .,the
first tÉrèe volumes- of the Common Pleas Re arts. I

ýP will' cite one âf the'cases deciý'decýý as it was -an asser-
tion 0 a principle since maintained. The caâe Was

Burney vs. Gorham, i C. P.Re which decided that
aftera''conviction by a magistrate, an, action ý>n the case'

w -à not lie* a ainst hi
oul 9 Me U 'less the acts complained'of

be proved ta have been cètrimitted wi any
by him ithqut

reasonable and probable cause andinalicioùgly. 'And the
questiort,,of-melicë-rnùe.be--left--tô thé ju-yý-- u ing

his jud nient he said
à

-ýc



The learned Judge at the Assizes fell into the error of supposing the
mere fact of the fair claim of right to enter and take the poles being
contended for before the Justice of the Peace, he shotild inirnediately

have stopped the proceedings, and cousidered hirnself without jurisdiction.
ýVhe case of The Queen r.. Do(Ison,, already cited, and Parrington v.

Moore, 2 Exch. M, prove incontestably that the Justlc& must pass his
judgment on the fairness and reasonableness of the color of right set up;

and in reviewing that decision in an action on the case against a Magis
trate,.the Judge at the Assizes should bave pronounced as well upon the
correctness of the decision of the Justice as upon the presence or want of
reasonable and probable cause for a wrong decision, and then lie should
have left the question of malice to the jury. Instead of this, be treated
the proceedings before the Justice as coram'nonjudice, and'the defendant
as a trespasser. 1 think there was a niisdirectioý in the cbarge ;,and that
if this action can be maintained at all, it Must te upon the è round of the

defendant baving convicted maliciously, and without a reasonable or
probable cause.

1 had the crood fortune- to be much in judge Sullivans

company during the latter years of his practice at the Bar,

on the circuit, and after he was promoted to the Bench.

He was a' most agreeable conversation alist, and wàs a

scholar in every seiise of the word, 'well acquainted with

the prose and poetical writings of the past centuries as

well as the present. He could read and translate French

fluently, and frequently found use for that talent in a

Govern.nient coi-nposed of English and French members.

A friend of mine who ' was intimately acquainted with

Mr. Sullivan, and for a much longer period than 1 -new

him, has thus expressed himself to me with'regard to him,

in lanauacre whicl-L I believe is a faithful portrayal of

his characier. He says : "He was brilliant in social life,

beloved in his family circle, evinced wonderful po*wer in

rapidly writi.g ; he would allow nothing to disturb . him

while writing-the young people aro'und him could go on

with their -nerriment, he would 'currente calamo' proceed

ivith his camposition, whether it were a Government des-

patch, or poetical effusion. His despatches to Downing

Strèef elicited admiration from the Col à nial Secretaries

for their beaut of language and clearneÈs of expression.

It was not, even in the preparation of State papers,

in prosaic orations, in the Legislative Council, br on

.5
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the'Bench, that his genius shone forth with the greatest

splendor: it was rather when in the company of a friend

or two, he soliloquisingly expressed himself on various

subjects, such as on philosophy', in its highest sense; on

politics, Canada present and future, or kindred subjeçts

bis countenance would then brighten up, his language then

betraying the deep thoughtfulness of his well-balanced

niind."

Frorn what I knew of Mr. Sullivan, 1 can wéll believe

this. In walk and gait, if met on the street, he would be

called a heavy man; but when occasion demanded, and

his intellect roused, he was, truly, «'fortiter'in- re."

Mr. Sullivan vras twice married, : first to a daughter of

Caýtain Matthews, who was a distingsuished officer of

artillery, and was with Sir John Moore in his retreat at

Corunna. By his first marriacre Mr. Sullivan had but one

child, a daughter4 who died in her infancy, His second
'ife was a dauchter of Colonel DeLaitre,

by whom be

had several children.

judge Falconbridge, of the Queen's Bench Division of

the High Court of justice, married, one of his daughters

the late Chief justice'Thomas Moss also 1narried one of

his d-aucrhters, and Charles Moss, Q.C., another.

William Sulliran, Counsellor at Law, of Chicaoro, is his

only surving son.

judge- Sullivan, of whorn I have written but an imperfect

-etch will be rem' mbè7d by all those Nvho knew him as

well as I didy with affection- and regard. He died in

Toronto, the seat of his triumphs, on the I 4th April, 18 5 3,
at the comp-iratively early age Of 51 years.

An obiwary.notice of hirn truly recorded that he was

Distinguished as a lawyer, statesmari, and orator., that

he"won admiration and esteern by his splendid talents and

the eminent services' which he rendered to his adopted

country in the Lecrislature and the Executive e curing an

eVentfül period of Canadian histor , while in private he

gained the affections of his assodates and friends by the
es -his disposition and the crenerosit of bis.

gentlen ' s of
heart.»
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TIIE HOINORABLE WILLIAm HU-NIE BLAKE,
CHAY DA.
.5ELLOR OF UPPER CANA

4. rit HE Honorable William Hume Blake was of

itti» % Irish parerâagè. He'was the second son of

the Reverend Dominic- Edward Blake. a

clergyman of the Church of England, Rector

and Rural Dean of Kiltecyan and Louglibrickland, County

Wicklow, Ireland. Hs- mother's name- was Hume,
daucrhter of William Hume of Homewood, M. P,, County

Wicklow. The Blakes were a Protestant family, of the
Blakes of Castlearove, County Galway, who held a good

place among the country gentry.
In the Rebellion of 1798, William Hume the maternal,

Érandfather of the Honorable William liume, Blake sent
his children to Dublin for safet)r.,.,arid -himself took an

active part in repressing, the rebellion. He took personal
command of a corps of yeomanryraised in his county.,

While in pursuit of sonie rebels he was shot Aeâr his c>wn 4j

residence at Homewood, and thus fell a victini to the
Kinar's cause in Ireland. Lord Clarernon- t in- a published
letter, alluded to this deplorable event ae the murder of

Hurne the friend and favorite of his county," and charac-
terized it as an "' exarriple of atrocity which excelled all
that went before it."

It will thus be seen that-the future Chancellor of Upper
"na"

n.gCanada was a man who could boast of agood ancestry, Cii
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JI is father, a Iýearr in the Church,4oth civil and religious.,
and hi' mateinal grandfa.fher, a loyalist, who fell in defence

of his country, at a time when'the flames of rebellion were

burning with luniid light all over that Island,.which has

1een, ever since, mote or less, in a turbulent state.

William Hume Blake was bor'n at the Rectory, Kiltegan,

on the iâth. March, i 8cK). H-e ýpent his early days at -bis

native place, and:--ô'n'ýàrrîvin'g at asuitable acyge was sent to

Trinity College, Dttbli'n., fo finish his education. He was

a ripe scholar onleaving Trinity., Affer completini his

college cqurse, he thôught of choosing surcrery for wprofeg-

sion, and -for a time applie(l hiniself to the study of that
g.a roystering

noble-science. Not.bèin' »an, he was not

able to keep pace with other* Irish youths: îhe dissecting

room,. with its conc'o"mitants of human sufféring- and much

levity 'on the -part of- those who were his companions in

study, soon ga 1 ve hirn a distasté fo ' r his profession. * Giving

up . the study -of surgery, he" entered upon, a, course 'of

theological - study. -Hisý mind naturally turnéd .in- the

direction of, -the Chutch, and h -ud it - not -- been that his

,elder brother'Dominick hqLd made up his m. ind to emigrate
would h 'vet bècome an

to. Canàda, it,--is 'possible that he a

ornament ýý the Ptilpit in Irçland, instead of the Bench in

-Canada.
-In,.-the year 1832, Sir john.Colborne was Go*vernor of

the Province of.Uppef Canada, and-was constant -in his,,,"

,endeavors . to pro m*ote i-mmierratioii to, the Province..
Several setiléments of retîre'd -- officers and gentry of

Britainý owe'theirintroduction to free lifé in Çànada, to

the inducekents to emigratçý hèld out by this old Waterloô

officer.

Sir john.Colboirne was one of those Goeernors who .

took an activé and per-cional .interest iri the pi rogress ý -of0%
Upper.Canada.. There was ý.a. larger émigration -of Irish

to the 'Province 1ýn1 832, thàn -iri any previô"u.5 ye-àr. Tne

immigration _was not . confined t6 what hâs, been tehned

thé. Poor 1 rish but- vast numbers, of the better class, who

stood. -higher in-.4jýe scale of worldly goods and intelligence,
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responded to the call he made'-for-a"" new population to

come over, and -make homes for thernselves in a Colony
which opened up a bright prospect for the overcrowded

population o-f the old land."

-William HuÈhe -B-ake's elder brother had married a
Miss Jqnes, the- daughieiof -Major- Jones, a retired officer

who, hàd held corrghissipn in -the. 37th, 49th -and 6oth
regi.mAts, aiffi had served in. Canada during the war of

18 and as, &t..7 the battles of Lundy's Lanè and

Quéénston Heights,,so farne'd iri Ca-nadian history.
Major Joh es, on his rèturn to his rýative home) had
'inflùenced his son-ir,-Iaw,.Domiiiick Blake, with thegreat
'b*h«tt*cs-Of--Canada,'ag a fir14 eor his- future success in

Iifé.
D'rminick Blake'had by this tirne becorne the Reverend.

D'minick'Blake',-well khown inCanada, as Rector in the'
Townshipof Adelaid' in the County of 'Middlesex and

afterwards for many years Rector of Thornhi.11, the%
vicinity -of.Toronto.,

The Réverend. Dominick BLakýýasý induced to ernigrate,
and not being d isposed to, corne -to a spàrsely settled
Country wheïe, at that time, bearý>- and. wolves moré
abounded than hurnan, bein'gs excepting w'ild Indians,

he was glad- t . have the cornpanionship of his broth*
:ýât only did -he succeed in àttracting his bro- ther to his
venture, but alsa his. mother, sisters, and several. other
relatives and friends.

Tp surn up thý whôle, in Jul).,- 1832, a, regular fàrýîIy
party was madeup, consistin mot on] of the -above, but9 y
also his brother-in-.ýlaw the I#é Archdeacon'Brough ;-thé

late -Mr., justice -Conrforî_'_;"ý'Dr. Robihson, -fatrie*.r of Judge.
Robinson 'of Lambton, the Reverend Benjamin
late BýhoP of Huron and the" Reverend Arthur Palm'er

forinerly Archdeacoh e Diocese of Toràn-t This was
a goodly party, and' well equipped.' The party did -pot
corne a§ orcIùýary e=grantsý but chartered veÉs, elLý-'the

Anne of, Halifax"-to carry thern across the-ocean.
The voyage *as- not à.,pleasc-ýnt one, one of th e crew having
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died of cholera on the passage across, his bodybeina èom-

mitted to the deep.- It was a question for a time whether

thé,vessel should not be. turned to the eastward, and the -

party, if they could. escape the cholera, landed on the.

shores of the hoine W'hich t,iey had Jeft. -Other counsels

prevailed,, andthey determined to make the port of Quebec.

Wiýý such resolý,es, they battled with the wind and the

waves, and arrived at Grosse Isle, after a six weeks voyage,
late in August. They were there subjècted to a loncs quar-

-antine, and did not arrive at Quebec till September.

Followincy the usual course of travel...those days, from

Quebec to the great lak.es, partly by land and partly by
water, they made their way to- York. Here the par -Y

separated some- going nýorth, and some west.

Reverend Domin-ick Blake, William Hume Blake, mother*

-sisters chose the western coun for their future

home; Mr.. Brôugh, Dr. CoûnoÎ;'and Dr.. Robinson, going

northward to the Towns14iý of Oro, on Lake..,Sinicoe.

The Blakçs settled in the Township of'Adelàide. - William

Hume Blake like most of -the new comers to the Province

in that day, determined to take up land, and purchased-a

farm at Bear Creek, about séven miles fiom Adelaide,

near where Strathroy now stands.
Hbw m ny there are.who, without experienceiii farming

in the 01 world to the New; i 'a-gine that .if-

they onl ,et land. their fortunes are m- ade. In nine ca-es

out immigrants of this class le'arn by bitter expe-

rience,_that the new land is really n'ew land,-and with that

old trees, and that. an inmense deal of labor, as well as-

an immense deaïf of'-grubbing, has>to.be done before the

îand wïll producÇ a stibsiS'ten.ce! > A man like MrI; Blake,

Who. had studied suraery, theology, and the . dead lan-

guages, is destin' d soon to find that he is blit little fitted
n ded wild country,.such,

fo.ragTictilturalpursuits...I awooý

as the Township of Adelaide wàs atlhat. timè, the -charm.

it possessed for a nçw comer was -sooa dLsipatecL

Mr. Blake was enabled to. endure, thii kind of. lifé - for-

two yeàrs-- when something told him that he was wasting
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his energies in fruitless toil. He was'not afraid to work,_
and did wo*rk withý his hands, but he must depend on his

hea«d iô make his venture à -success in Canada. He
now thouglit he would try the study- of the law.

Mr. -Blake, with his young family, effierged from the-
woods of Adelai ' de, and bent his way to York. On.àrriving

there he 'entered the office of.Mr. Simon Washburn, a
weil known.practitioner of York at thattime. Mr.Blake's

degrces at'Trinity Collegre were e sufficient to enable him
withoutdiÉficulty,-tobecomea-student. Hewasadmitted.

-to the Law Society in Hilary Term, 3 William IV., 1835,
and -was calle » à to the Bar three ylears afterwards, in Easter

Term, i Victoria, 1838. à
.At this time.thle Reverend'Dominick Blake was still in

Adelaide, actively engageâ in the work of the Church.
WilliamýHume Blake, after comingg to York-, tised to bc

proud, of relatincs someof ý his experiences in the country.
Among others he used to tell -how, on one occasion, he

had walked to the blacksmith'shop to obta .i . n a supply of
harroW pins, and finding them toq heavy to carry * hoine,

fastened them. to a chain which he put round his neck, and
so dragrged thew- home throug-h the woodà. I strongly .

suspect it was not loiig after ' this inciderft, that be began
to think seriously',that Hairgrave would bc better. than,

harrow points: Ïhat, 'after ali, the study of Blackstone was

more fitted for him, than'a.joýurne3,, to'.the blaclcsmitli
àhôp.

During«the régellion *of 1837, Mr. Blake was in, Toront'o
and for aý,sh0rt time payrnaster of a battalion. Durincy

i cb
'his s ' tudent- ' liee i ni Toront'0'.1. and -for 'a short time after he

was called to the.. Bar, his deý&ed wifé, who was higlil.,y
éducated, a portion of ber * ti " me in. giving i ' nstruc-

tion 'in the higyhèè braýches "of leariiincr to the daughters
of-the we-il-to"-do-citizens of lhe place.'

Mr. Blake was too-much of a'tudént to'car'e to'cultivate
Society ïn Toronte.--in-decà he raýh-eý abstainêd frcm , th-an
sought for the ' att * ention of the official. society of. those -

days. There was everyth.ing in his, farniry con in.
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his e ucation, in the education- and family of his--hand-
maid, at should have made the ruling powers at the
capital se h1minstead of his seeking them. Mr. Blake
did not co to Toronto a rich man but with adetermin-

ation to achie successy if not riches, by hard work and
resolute will. was a « man eminently self-reliant, and

if he had occasion o differ.. as he often did, with the

magnates of the day, ither in politics or in law, he ever
had the courage of his convictions, and was never afraid

to -expresýs his opinions. n his opinion, there - *Lwas too
much arrogance 'and self su ciency, in the controllincr

rs o * f the * country, then esig * nated the
Compact.' He adopted liberal \%iieus, in fact, was driven111ý
to adoýt liberal views, by what he deèYned superciliouàness,
on the part of those who affected to, maftgge public affairs.
He determined to make for himself a nai - in Toronto
and he did it.

After beinu èalled to the.Bar,"'he was n(;e-lond 'in
securing- élients'. It was soon ascertained that. be poiýçssed
great powers.'of eloqýence, and added to this unti 9
industry and a commanding presence these w'ere gooà,,
qualifications for a successfül Lawyer. It was not lona
beforé he' had to me t qt tihe Barsuch experienced and*
able courisel as William HenFy Draper,- afteriards Chief
Justice; Robert Baldwi'ni" Sullivan, afterwards judge; Henry
John Boulton ; John Hawkins Haga.rty, afterwards and'

now Chief Just* ýRobert: Baldwin ; Hènry ]Eccles; and the
Honorable enn Hillyard'Cameron. Thes.-- names are al!
familiar to the old members of the Bar. It .will be con-

fes by all, that they were all pre-e . minent in their
profession. William Hume'Blake, when. he haýd been but
a few years a.t th.e Bar, was esteemed the'équà 1, ut leas't, of.
any ofthose named, who juàt1y ha'd, a high reputation ât
the Bar. The différence between Mr. Blake and. the

others was in. this'-:ý they, ý or Most' of -them, were pure
Common-.-Law men, some:1 .'had a' special aptftude for

particular branches of. the profession, such ý as special
pleading, *Criminal Law, or Common but M.Law, r.« Blake



was- great not only in these, but was looked. upon as

one of th * e best counsel of his day, in. the Court of Chancery

and all matters of Equity.

I can safély say that, of all me.n. I have ever known at

the Bar, I have never known one so thorough as. Williqën

Hume Blake, late 'Chancellor. It was his mýnd that-

swayed the Court,-in à case of embezzlement, which 1 have'

referred toln' the life -of Sir John B everley'Robin'son, in5
which the prisonerhad been committed beforé Judcre

Draper, at, the Assizes at Toronto. and sentenced -to, seven -

years imprisonnient, aýnd -who, on appeal, wàs ýet free by
the arguments of Mr. Blake, as one nof the judges in

Appéal,,.'convin-cing Sir John Béverley R inson, tha't the

Court of ' Queen's Bench had er'red in ýpholdi ' g the

convictien. 1 can speak of Mr. Blake as court-sel as' well. -

as -judge, with confidence, . having had him as my'Sciiior

at the Bar, and,'pradtised beforé him, onthe Bench. 71n.a

case where -I gave him a brief'at Ham'ilto.n* he -àt once

i , mpressed rfie with his great abilit when he so readily

seiied upo'n the points Qf th& (fase which ultirfiately deter-

mined the résult, In a càse of Newton vs. Doran, béfore,

him, in which I was ýcoun-se1 foz the., plairîtiff, a (.?-itn.ess,*..

was éxamined and cross-examined by counsel. te establish
çý

a parthership, and as I thought exh-austively-exàemb*ned:

the witnes*s was doing whgt is called hedging-prevari-

cating. The Chancellôr. took a hand, questioned and

cross-questioned him.in such a way tbat the witness' fairly

quailed, -and befoire the Chancellor co'ncluded,-becarne

convinced himself'that hisscheme to decëive the Court

and certain parties to the case was a failure. ' The Chan-

cdlor -had excoriàtèd' hirn - to such - a degree, that he was

glad tô'-leave the Court.,'adýsappointe'd -and deféated man.

As,\Ian instance of Mt.-. Blake's power as an orator,

ffiay in ance the, casé of, Kerby vs,.'Léwis, relàting to. the

disturban e of the plaîntiffs farm, *àt. Fort Erie, in which-.

Mr. Blake çou-nsef fo-r the defý»darý- - 1 ri, th-is -caseY
the Côurt -hel the. law to. bé clearly with the plaintiff,

and alwa*y« s - cha ed: - against the defendant' The jury
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-persistently found for the defendant, owing to the force
with which Mr. Blake presented his. case to their under-

standing. The case. ils reported in,'.i Queen's Bench

Reports, 66, and lield thâ t «« where the jury iù an action

for disturbance of plaintiff, ][<erby, found for defendant
-ence,ý,à- d the

perversely, and clearly against law,ýand evid fi
Judge's charge, the Court granted a new trial without

-cos.ts."
After a practice of a fé-w years, Mr. Blake formed a

partnership with joseph C. Morrison., àfterwàrds Judge

Mornson subsequently Dr. Connor became mernber of

the firm. The firm had a very large and lu'crative practice.

It'-got for itself the name nf the flourishing concern.» it
was during this time that the. Markham Gang case came

up, where a gang of men of the tàwnship enter-à into a
conspiracy to steal Iforses, plunder, rob,'and generally to

destroy the property of farmerg in the« township: ey
were adesperate gang, and- it took à lorfg time to root
thern out. When finally qusted, and bro»ught to justice,rvi 'es of a most

they required thp. se c -experienced counsiel.-

.-Mr. B1akeJý in performan.cé of h-is professional, duties, was
-called upon to defend a number of them, and was but too
succe-.sful in procuring theïr . acquittale Wýten falYs to>
the lot of the best co-unsel to havetocondu'ct thé worst
ýzases. The fault* is n but of the case

lot of -the counsel, S.
Mr. Blake- was Crown prosecutor, in the case of the

Queen vs, McDermott and G.ace Marks, in 1843,, for the-
murder of Thomis-Kinnear.

-he murdà of ' Kinnear" was of a. most--révolting
.,character. Mr. Kinnear, was. à, -gentleman' who' resided:-

about a 1mile. to. the inorthw ',d of R hmond Hill. He
was -a man of. considerable means, and had à-house-keeper,

Mary Montýdom'ery, d tlie servantsr, Jamés.McDer-
inott and a girl, Grâce Marks i6,year* of agé' These two,.

McDermott anà Marks,-, became. Jealous of the' position
Mary Montgomery had, - d detertnined to get her out of
the w Not - sat fied with -this.- fiendish desire, they
xesolved also to mu.rderý.Mr. Kinnear, with the hopé* of
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ppssessing themselves of his money. At an unexpected
moment, McDermott struck Mary Montgomery on the
back of the head with an axe ; stunned her, and then, with
the help of Grace Marks, strangled her to déath. On the
same -day McDermott shqt Kin',near with. 'a musket

killing him on the spot. ., After thisý double" murder, they
both fled to Toronto; and 'the following tràorning took the
boat for Lewistony in- the Stat'e of New York.

Mr,F. C. Capreol of Toronto,. hearing of, the mur'der
aný escape; chartered a boat in the afternôon of the sanie

daysecured the services of the Chief CorWtable of Toronto,
and thç two proceeded on the chartered boat toLewiston-

during the niÈht,, and'.. before the next, :ni 6rning- had the
fugitives under arrest'. They were brought bac'k to
Toronto', tried, donvicted, and sentencied to death. Mc-

Derrnott* underwent -the -extrei-ne penalty of the law, but
Grace Mârks sentence was commuted .tô penitentianr for
life. She àfterwards feigned--i-nsabity, and- was JnIthe

lunatic- asylum. for some years. The greater part of her
life after the mâr-der, wasý'pent either in the penitentiary
or asylurii.

I need not quote'oth er cases, but one réferred' to ýby-
Mr. Dent, where. in a case of arson* a witness wàs called to

-peove that India rtibber would -not burn. - Mr. Blakes
ingenuitysooft çonftited him. by placing bcfore his' eyes

several. strips. of old... goloshes (India. rubb'ë'ýr). He, then
lit a cândle, plàced the strips before the candle light,ý . 1 . I ý
bu rnt thera up in .. his, -presé'nte,'. - and asked hi ' if he
thought he'could be. believed. ' Tee jury did -nat belieýe.

hiin., .- af.ter'seeing the rubber burn, 'and Mr. Blake won his'..
case.

Mr. Blake *as-a dangerous antagonist to, have in a case.'"
His very. à ppearance-gave him weight wi' h. thé He
could press a point Ixfore .,the-C-otiit, and to the Çourt, in-

such a fôrcîble way., that iL.. required.- gre'4t skill -in his
opporient to parry-ItiÉ-blew.

as ly beibre j'u'ries,' ho'e' that Mr. Ilake
-It w' not cp er],
was successfül, oir before the Comm'on Laý. coùrt-%
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He had 'in his- time a large 'Equity practice'as, counsel,
and, wlth Mr. Esten, was*ý considered leader of. the Equity
Bar. " I'à arguing cases ýbefbtè Jameson, V.C., it could
easily be'-seen that the coungel had the better, of i4é

jùdge. The. -result was shewn in the sequel, for in. due
tir»e Mr. Blake was. appcinted Chancellor over the head

of 'Vice- C hancello'r. jameson.
Mr.,Blake w'as a Li.beral in politics, and so were all his

partners in'the firm,.of Blake, Moririson & -Connor. 1fý
was; à follower of the .1qonorable Robert. Baldw.in.
early contés.ts for Murricipal Institutions, National Ëducae-ý

tion, Daw Reform, and.âIl progressive. measures, hefook a

promine-j'it Part-,
The reàders ýof Canadian Political HiÉîorýy,-. kno'w of

,VloleiYt contest the, Liberals had with' Lord Mbtcalfé, *on
the question 'of Respotisible Govern -me-nt and- ininisterial-
resporisibility fidr officialappointments.

In- th'é - Life -of* judge Sullivan, l' have gone so fully- into
the. mat ter, that Ineà no t' repea-t it. Suffice it to, say that
Mr. Bl*ak-e'wa's lôoked u'pon as à,valuable coadjutor of Mr.
Baldwin. in these. refor'ms. At the. Éeneral'e«lectiofi- of'.
1.844, he was the. Reforrn candidate for-the represetitatioti
of'the second Riding of York, now the Coupty of Éeek
He was opposed by George Ducy an, àfterwards Recorder

-of Toronto and Judge . of the County Court, and wa5
àeféated.. He,,was agaiiii à little, latér on, deféated in his

candidature for th e CoÙnty. Of Sim-co'e* by the Hon* orable
William B. Pý,obîtison. Mr. Robinson- had in former years

-'...resided -'afid carried, ôn, business at Newmàrket,,and had
gainèd much influence in the côunty. Mr. Blake was not
able to-overcome this influence. J remembet the election-
well, having been scrutinerti or iri

f ô e of* thé.candidates at'
the, Pôll, in Essa, and walking after dark, . at the 'Close -of. the
election, six mi-les . over a mud .and ý corduroy road intà
Bond Head, to be the erkto announce the resultý of the
Poll.,

There were, a good inany men devoted- to, legàl studies,
who 4id- not reairet Mr. -Blake's defe4t. at. this £lection

4>



CHANCELLOR BLAKE. 6273

oWpersopal rather than -on political grouride., Mi. Blake

was Professor of Law in the University 'of Toronto-

Young men studying for the profession, not membe' - ofFS
the University, wereadmitted to his Law Lectures, which

he delivered in one of the rooms iri the east wing of the

Parliament Buildinigs, on Front Street.' He used to com-

menée Bis lecture at eight o'clock in the morning. It was

one of my-greatest delights to attend and listen to thç'se

'lectures.. The mattèr and manner of the lectures so com-

men.ded themsèlves to- me, afid thbse who attended the

lectures..with ýme, that there Was not obe whq did nît feel

that they were ùnder (Tréat oblieatioris tâ the University

authorities, in beinc' permitted the advantages to he

-derîved from their deliv' ry. . Each attendant genetàlly-.

had a'booktaking notes, which he would amp.lify -gt hi -

leis.ùre. The Lecturerneverquailed before atiy deéýsion,>'

no matter by what judge Ibronounced* Eni g*lïsh or -(ýà1aa-

dian. If he tÉoudht the judgment unsound reasoning, he

did ndt hesitate to say so*,-and urge the students to

examine for't*hemsélves.' I well re-me'ber his impilessing

the students with the great-vàlue of the reports in Douglas.

These were cases decided-ý,y Lord Mansfield, ýîne ôf the

greatest ludcyes of the' E-iyiylish Bench. There arL- some

living yet,.who.-attertded,--t.hose» lecturès: if I- àmno't mis-

tàken, ÀFÉnilius Irving,- and Mr. Lewis> the Cbunt X
Attorney of Huron.

-Mr.-Blake had hot long to wait -befo;ré'obtainin'g -a. seat

in Parliament. In the creneral electi'n of ig while. he
e-Zwas in England, he waý returned foi the East eýRidipg* of,,-,,

York in the Reform ïntèrest. 'the r'esult of this- gé n eràf

electio'n was the défe a-t of'the Conservative Goýiern meiit

of Lord. Mettalfe, and --the adver)t to, power of the

Baldwin-Laffintaine. Administration.

M « -Blake was""Soli*citor-General in this Administrato

and s.everal notable- everitsmocturred during its existence.'
The principles under which Lord-Elgin un t

-dertook. to con-

duct',the affairs of the, Corony, as ex essed ýby,.himself,
Pf

were that he should idenfify himself with no." but

35-ý-L J,
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make himÉelf a mediator and moderator between the

influential of allparties; that he should have no MinisteTs

who did not enjoy the confidenceof the'Assembly, or, in

the last resort., of the people; and that lie shèuld not refuse

his consent to, any measure propo ' sed' by,ý,,bis Mirristry,
unless it were of an extreme party'character, such as the

Assenibly or the people would be sure to disapprove.

These Principles were the Colonial Secretary Earl Grey's

vitws as recorded by himself in ýis "'Colonial Policy."

Lord Elgin! a-rrived in Montreal, then.the Seat of Govern-

nient,& early in the year 1847, and on the 3oth january,

1847, %vas formally sworn int* office.
It . is singular what mistaken,,-*iiotions may exist'-as to

the . acts of administration, owin'g to - ignorance - of, or not
-rightly considering, the rnotive power-iffipelling Ministers
to a certain line of action. Never, perhaps, has ti «"'
more fully exemplified than in the act of this, Govèrnment
in passing.ý'the Rébellion Losses Bill) whicli passed both

Houses, and recelved the assent of Lord Elgin on the

2 5 th .4ýprilý 1849. The Act is in the Statutes at large: 12
Victoria, cap'. 58. This Act, which wasý assented.to by
Lord Eigin, and not reserved Her Ma*jesty, probably
created more disturbance at the time, and was the cause of

rri bS d"sgraceful scenes (amonfr'others the burning of th'
Parliame-nt Housé's at Montreal), than any'ot.her Act that

ever pasised the 'C*atiadian Legrislature ; and.- yet this Act
was but an outcome of a previous Act (9 Victoria cap. 6,)

entitled "An Act to. provide for the, payment of c ërtain
Rebellion Losses in » Lower Canada,,, and -tà appropriate

the proceeds of the Marria,e License Fund passed under
a -previous Governor, and. Tory Administration. T'he
-preamble of, the Act partly gives tne nioving. cause of
the rheasu*re. -, It.'.recites: W hereas, on the28th Febrû aýy,
1845, an hunIble address was unanirnou.sly.-adopted'by the-

Lecrislative Assembly of-ithis Province and b ': them
presented to,.the Riglit Honorable Theophil ùs

Metcâl'fé, the théri Go"ernor-General of the same, prayigg
that His Excellency %vould be pleased to, cause proper-

qr



rneastires to be adopted, in order to insure to the inhabi-

tants of that part of this Province formerly Lowerléanada,
indeninity- for just losses by them'sustained duringthe

Rebellion Of 1837 and 18.38 ' And whereas, on the 24th

Noveniber, 1845 -.,a Coni mission g.f five 'persons was, by
His Excellency the said Governor-General, duly appoînted

Lo enquire into such losses arising frDm, ýor growing out of

the said Rebellion: And whereas, to e/edeem, the pledgç
given to the sùfférers of - such losses, as weil by the

said adcfre's of the -said *Legi.-;;.Iative Assembly, and the',

appointment of the said Commission, -M by the letter

àddressed by the Eonorable the Secretary of the Province,

by' order of the Right Honorable Charles Murray, Earl

Cathcart, the then Admin'istrator of the Government of

thý,, same, to thé said Com.missioners, on the 27th Feb-

rù a' 1846, it is necessary and just that the particulers

oi such losses, not yet paid and satisfied, -should fori

the . subject of more minute enquiry uhder . Lecrislative

authority-; and thât ý the same-,ý- far on ly, as they may

havý ariseh from the -total or-partial, utijust, unnecessary,

or wan ton destruction of the dweIIi*ngsý, buildingq, property,

aiid effectsof the said inhabitants, and* from "the,' -ý;eiz.ür'e,

taking. or carrying away of their roperty. and effects

should be paid and satisfied."

After this îecitàI the Act a. oes on t'. authorize.the issue

of £iooooo of debentures, to pay such losses, wffich by
clause ix., should -also '4.include, the sum., of

raised by débentures under the said Act, heieinbefbre

-rnentio.ned.". . (9.Victoria cap. 65).
The Act of 1849 Nyas an enlarcrement of the Rebellion

Losses Bill of J 846. (9 -VÏctoria. cap. 65).
Sir Francis Éincks, in his. Rem-iniscen.ces, has thrown. more light on,.-this. measure and the.. reasons of Lord

Elg"in's''aýssent *to itthan, any previous wnter.ý Qu*.oting'*

Lord E.1gin"s bio raphçr as follows:

Such wý» the meaemt, w aýIy e in ïts dùýeetiOn, go Miodest
in its proportions, which falli ig -on an infiamed ëtate of .. the pu4lic mind
in Canada, and misunderstood in England, w-u the ýocc»ion of a riot wd
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nearly a rebellion in the Province, and exposed the Governor-General,

who, sanctioned it, te severe censure on the part of many whose opinions

he mogt-valued at home.

Lord Elgin himself, in a confidential letter to Lord
Gre-v- dated, i st March 1846, thus wrote

J>
A good deal of exciternent and feeling has been stirred up in the Province,

by the introduction of a measure by the ministry, for the payment of
(certain rebellion losses in Lower Qanada. I think that it will soon
subside, and that no enduring mischief will ensue from it ,but the opposi-
tien leader ha& taken advantèýge of the circumstances te work*tipoii the
feelings !)f old lovalists, as opposed te rebels, of British as 0(pposed to
French, aiid of Upper Canadians as opposed te Uwer, an thus te pro-

voke froin various parts of the Province, týhe ex )r on of not, very
temperate or measured discontent. I onallyy rated. in not
courteous langua'e, and peremptorily required te dissolve the Parli.'tment
elected only one year ago, under the auspices of this saine clainorous

opposition wliowere then in power. The measure it.self is net free from
objection, and I very much regret that an addition shotild be made te our
debt, for such an object, at this time. Nevertheless, 1 niust say 1 do net

see how my present Government could bave taken any other course in this
matter than that whicli they have followed. Thcir predecessors had
already ý,one half m-ay in the saine direction, thougli they stopped short,

and iiow tell us that they iiever intended te go further. If the ministry
had fai te cç>mplete the work of alleged justice te Lower Can.ada,

which. liad. been coinmeiiced. I)y the former administration, Nlr. Papineau
wouÏçl iii0à assuredly have avaifed hirnself of the plea to undermine theill

influence in his section of the Province. The debates in Parliainent on
the question have been acrimonious and lengthy, but ý1r. Lafontaine's,
resolutions were finally passed by a majority of 50 te 20.

A fortni, Lord Elgin again
Ait later, -rote to Earl Grey:

The Tory«party are doiug what they can by menace, intimidation, and
appeals te passion te drive me te a "coup d'etat. " And yet the ýery
Urteasiire which. is at this momtnt the occasion of se loud au outery is

nothing ni-ore than a strict logical carryilig out of their own acts. It is
difficult, te conceive wbat the address on the subject of the rebellion losses

in Lower Canada, unanimously voted by the House of Assembly, while
Nletcalfe was Gov'

Lord ernor and Mr. Draper Minister, could have been
meatit te lead te, if not te such a measure as the present Government

have introduced.

Lord Elgin, on another occasion, gave his reasons for

not reservincy- the Bill for the signification of Her Majesty's

pleasure. His reasons were as followÉ:



There are obipetions, too, to reserving the Bill which 1 think I shall
-consider insurinotintable, whatever obloquy 1 inay, for the time being,

entail on rnyself by declining to lend myself, even to this extent, to the
plans of those who, wish to bring about a change of administration. lu
the first place, the Bill for the relief of a corresponding clam of persons in
Upper Canada, whieh waB couched in term8 very nearly similar, wu not
reserved, and it is difficult to find a suflicient reason in so, far as the
representative of the Crown is concerned, for dealing with one measure

différently f rom the other ; and in the second place, by reserving the Bill
1 should only throw on Her Majesty's Government, or (as it would appear
to the popular eye here) on Her Majesty herself, a respousibility which
resta, and 1 think ought to rest, on my shoulders. If I pus the, Bill,

whatever mischief ensues may probably be repaired, if the worst come to
the worst, by the sacrifice of me ; whereas, if the case, be referred to
England, it is not impossible that Her Nlajesty may only have before lier

the alternative of preventing a rebelbon in Lower Canada by refusing lier
-ment to a mea-qure chiefly affecting the interest of the hal5ifanx, and thus
tlirowiiig the whole population into Papineau's hands, or of wou-iding the
susceptibilities of some of the best subjeýýcts she has in the Province; for
amiong the objectors to'this, Bill are undoubtedly to, be found not a few

who belong to this class; men who are worked upon by others more selfish

and designing, to whom the principles of Constitutional Government are
unfathomable mysteries, and who still regard the representation of royalty

and, in a more remote sense, the Crown and Government of England, if
not as the objects of a very romantic loyalty, at leàst as the butta of
a most intense and unrelenting indignation, if political affairs bè not'
administered in entire accordance with their sense of what is right. '

It is deplorable that these noble sentiments of Lord

Elgin 'could not have been published to the Canadian

public during his lifetime. The seal of secrecy was, how-

ever, imposed by official etiquette. When the veil Is

thrown aside we cati see how truly conscientiously Lord*

Elgin acted ; even to the extent of -offen'ing hiniself a

sacrifice on the altar of Constitutional Governrnent.

This was one of the acts of the Lafontaine-Baldwin

adrÉir.istration with which Mr. Blake was connected, of

which he, as well as the Governffient, had in his lifetime

to bear the odium, but of which subsequent events have

ghewn the injustice, as directed towards the parties

responsible for the Act.

Mr. Blake's appointment as Solicitor-General was on

the 22nd April, 1848, so that he, as well as the rest, were

subjected to much unmerited abtise.

J ti
ï,

'21
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There was another * Act passed during the time. the

Lafontaine-Baldwin administration Of .1847 was in power,,-
of the very greatest importance, Which gainied for Mr.
Blake a great- deal of undeserved obloquy. - That was

An.»*A.ct for the. more effectual. administration cif justice
in the Gourt ôf Chancery of the Province of Upper
Canada."' This Act is the foundation and charter*of the
présent Court of\\Chancery, as -it existed before the-.
judicature Act, and"-was passed on- the 3oth May, 1849.,
I't is*the Act, 12 Victéria cap. 64.

The Court * of Chancerýýunder the ' old system, with no-
perceptible Chancellor, bufonly a Vice-Chancellor, in thé
person of Jameson, V C., had got into great disfa'or.

.'The delays were terrible. Tlié,whole admýinistr'ation of
-the Court seemed to have 'got into an unrecognizable
mass of stalé Equity.

The history of the Chancery - ýAct- is this : --Five years
before the Act was pasged a.-Co'mMiLssio'n had been issueà

.under the Great Seàl. of the-É'rov-nce,, whereby the CJiié f
justice of the QÙ7een's Bench, the 'senior -Judcre of . the
Queen's- Bençh, Henry J»hn. Boulton, Robert, Easton

Burns,- William Hume Blake, and James C. Palmer Esteri,
Esquires, were appointed Commissioners, with authority,

to-*make diligent enquiry whether- and what--alterations
could be made in the practice eîkabIishedý in the- Court' of

Chancery. -for -the,.Provln-ce of Upper. Canada, or in the

offices of that Court, in the différent stages of 'the - proceed -
ings thèrein, from the commencement tý6 the termination

thereof, by.which the expenses attendiag such proceedings

and thetimé during which they dépend in Courf, mïght

be lessened . and abridged.'ý usefùll3ý and béneficially to the,.ý'.
suitomýof thé Court,,and the e nids of justice be pm ted'.
-The names of the C-ýommissiôners'arè a s"fficient évidence

that it was not a political Co'm'm4lon. The members of

it were Judges or leading Barristèrs; and the Commission

uras named a-t -à,ltlme., tvhen-'Mr. -Blàke -- was not in Parliar.

ment, was pursuing bis liracticean *)at a large practice,

in bis profession, and sa-firlasýknovm-j' had not at- the time-
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any idéa of entering Parliament The head of th%-. Com-

mission was Sir John Robinson, the head of the Common

Law Court of Queen's Bench, and with him was' the senior

Judge of that Court. This, Commission recom*mended

certain alterations to be made in-the pleadings and--prac-,

tice of the Court, of a card:èýal nature.

When Mr. Blake became Solicitor-General iù i8499.in

thé Lafontaine-BaldW"in Administration, he hâd to deal

with the--repbrt whiéh the Commission Èad made, and

take measures to reform the Court. It was quite evident

to his mind, as it we to all. those who practised in the

Cùurt, that the *hole construction of the Court required

changing. More than this, he thought, and s7<5-ïiid all the

profession, that the time bad come l'oedoing a*ay- with'

the plà Court of Appeals, which conqistedof the Lieuten-

ant-Governor or Chief Jueice of the Provinéei and'ttvo or

More triembers ôf the Executive Council, and substîtutingCourt d Jùdges,'leà'ing
coMposed of. experience v out

Executive Councillors, who under the mew.order of things.

were likely tô be, if nôt necesýàrily, politiciansand heads

of political Governmental depariments.'' What would be

thouaht now,. if the Court of Appeal of the Province was'

composed--ôf the Governor and his Executive Councilý4?

En.tert-aining, as Mr. Blake did, theview thàf the adm>i-n-

istration 6f. pure justice required a'éliange, not on' inth,ý

Court. of Chancery, but 'in thé Court of Aripeal,. hé on

the' jSth ý March. 1849, (sée 'Journàls), -bbt--ýCulýéd leave7.ý,

,to,.bring.in a B-ill to make fùrt-er pràýôri f«the admiii-

istration of Justice, by the 'e*sta-lishinent ôÉ à Superior

Court o*f-Com-rnoir,,Iaw and.also. â,Court of Error and

Appeit in epp*er . Ca'nada, ,-ýnd f6r ofherpurposes. This

,resolution'; W'hich was ýýe,-quently p*assed ýy the House

i' tbe groiànd work' of all the býénefic..r4l le 'i'slàtiotiof that,---

Session*, tending to. the due administration of jùstice. It

led Iô the passing. of the following Acts i) The Court of

Chancery ACt, 12 Victoria cap. 6 *th its far -re ý-î
1),consequences. .(2) '"An Act to makeý&jrther.proviàion for

the Administration of Justice by the establishmeit of an
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additional Sùperior Court of Common Law, and also a'

Court of Error and Appeal in Upper Canada, and for

other puirpoes."' 1 ' 2 Victoria cap.- 63. Under the last

Tfamed Act was constituted two iiew 'Courts ; the Court of

Common Ple^ and the Court of Error and Appeal _which

was composed of the Judges of the Court of Queen's Benchy
the Judges of the Court of Common Pleas, and the Judges

of the Court of Chancery, which latter Court, under the

new system, was made to, éonsist of a Chancellor and

two Vice-Chancellors.
Mr. B14ke, durinà the same Session, brought iný and

carried "An Act to improve the Law'of Evidence in

Upper Can ada.(l 2 Victoria caP. 70), under which witnesses
were not to be.ex.cluded, froin giving evidence by reas.on

-of interest, in any Civil orCrimirial Cour.t. This * was a

most beneficial measure, in every,%ýray tending to- the eluciý-

dation of truth,- by the admission of evidence theretofore

totally exéluded. If objections were to be made, the

scheme of the' Act was that such objections should apply to

the credibility,, and not to, -the admiss.ibility, of the*evidence.

The old practitioners have a very lively remembrance

of how much of the time of the Courts was taken up, àï

decidincr. whether a witness should be excluded on this
ground of. interest or not the nature and extent of such.

interest, &c. Many an injustice had been done by this

exclusion of evide.nS: Mr.. Blake'.s Act was. to, remedy the

evil, and did it, most effectuallY.
Thére.were other legal Acts passed during the Session

-of a most. beneficial character, promoted. by the Attorney-
General, ihe ]Honorable Robèrt BaÀ4Win'; and-the Solicitor-.

General, the Honorable W.--IL Èake.
Sufficient has been written to shew p4 interest -Mr.

Blake took in' legal Legislation. 1 do ribt think it would
be going,, too far, -to, say that he was the greatest Law

Reformer', that had -been in public life, fro92 the early
history'"e Province" till his time.

It was nat only in Law matters that Mr. -Blake proved
himself a devoted son' of Canada; but in Educational
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màtters als'- he was Io the front. Durine the Adminislp

tration of Lafontaine and Baldwin, the Attorney-General

Baldwin, on thte 3?d April* 1849, obtained, leave to bring

in a Bill to amend the Charter of the U.ni*versity of Ki n*gIs

College. This resolution, the object of which was to put

the University on a--ýmore. liberal '6asis, was violently

opposed in the Houe by.the Tory party, but was finally
y-three niembersvoting

carried on i $th Ma -, i849---ýfort
'for the' resolution, and only ten àgainst. -,Mr. Blake con-

stantly* supported the resolution ýot-Ing agrainst every

amendment offéréd to delay the measure. The.rèsolution

became intô "An ýc:t fo am.end the- Charter

of the University establised Toronto by His late'

Majesty King George the Fourt to provide fortbe niore

satisfactory governruent of the sýîd University, and'for
-sarne, n with the

other purpose§-. connécted wilEh t4ë a d
Côllege' and Crammar School forming an appen ,e&

thereof: 12 Victoria.cap. 82."
What ine-%Umable befiefit has the country gained by

that Act. Graduates of the -UniversitX of Toronto have,
b y Ïts degrees, been given a passport- to any. ànd evéry
place, on or off the continé nt of America, where education
is prized -for its own sake.

M -Blake was the first Chancellor of ýthe new Court of
Chancery. He was appointed on« the 29th September,

.4L849, and had well earned the distinction. His appoint-
ineçt réceived the approbation of the Bar generally. Some
po,»tical confteres took exception because of his -bav'ing
býen thé author of the Chancery Act,'a frivoloüs objection,
unworthy of those who made it. The Act was én'e which
the, co' démanded, and who *as, so well qualified to'
adminîste'r the. Act as the. Chancello'r., skilléd as he was in

the.doctrines, of Equity, ëvho had, held the Professorship
of Law in the University. Tirne,. 'the ofttime curer of

misconceptions, and allayer of p'olitical virulence, has in
ihis,. as in many other cases, with * many- ëther' persons,,
proved. that the best men are Ô 'n the targqýts at. which
men of little minds.aré willing tô im their harmless'shots.

36-4. j. ft
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As Chancellor of- the Court, the Honorable William
Hume Blake laboured diliaently to give tbe.Court a
reputation second to nonç; a reputation which it has ever

45? since borne. H is - judgments were lucid, always shewing
that independence -of mind which distinguished him as an
advocate, and never failed hini as a judge. His chief
char*acteristic %vas a disregard of case- law,'wltere case law
came in conflict with pri uffier

nciple. A reading of the
ous cases deéided by hïm in the'Chaticery Court, shews
that he appreciated the différé'ýce' between an old land
and new country; Wherever the English law, adapted, ails
it miglit be to, Encrland and her condition failed to impress
him with its justiice as applied to the state of ý things

existing in. Canada* he threw aside old precedent to

Z.; v establish Canadian rights.
As an illustration, the Chancellor, in Chish-o VS. -

Sheldon (i ChancerY 3 1 S)' threw out e gge tion,
whether the doctrine applicable in Englan bet ween

termor and reversioner in respect to, fellincr tim er, Gught
ta prevail as to an estate in Canada, the benefi al e joy-

y
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ment of which is oùdinarily obtained ônly th g the

n g 
1

déistruction of the grôwing timber. and w he the

n ap]

doctriné of'the.Common Law as to growing rn r,, can
bc applied in all its ektent to forest. land.' Th CC ncellor

Ir

h C n
would have decided'tkat the. Eng'l.ish law'w n applic

able;, but- the taw did not requir' a d is n on the
-question. The suggestion' of the Chankel or re fruit in
subsequent cases. Even the Common w Courts have
adopted the doctrine. In Drake M. Wigle (24 C. P. 409)»
the Court held '« that it wag not waste,, in a tenant for life,
to, cut down timber on wild land for the sole P se of
bringing it into cultivation, provi ance

ded the inherit be
nôt damaged thereby., and it is done in conformity
with the rules of good -huÈbandr3ý," - Thes.'- decision

was founded -n'ot only -on.. G-h-ancellor -Blake's sugges-,
tion, but upon subs t câses, bo

eqüen -th Enalish. ah*
meA rican, Fonfirming hisý view. Galt, J., said, giving

udgmént
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Wheu we bear in mind t natural state of lande in this Provimee, and
that týey are aimkmt inv 1 useleu for agricultural purpom until they
have been cleered and culti ated, it appeau to me that it would be'hiàhly
inexpedient and àijui%PU e were to hold thata tenant by the court"Y
could, not bring the laaïder cultiva-tion, by clearing and cultivatiiig

them inexpeâeàt, because itis for the interest of the public thât theLlands shoutd be otàtivatedand Univât, býéauée it would leave the tenan' t,
or, at all è,ýenté, the land, subject to the taxes, àààr ï, far from a tenànt
by the courte&ý deriving a benefit from the +1 de of his- deceased * wïfe, hý
ýWOUld be subjéct to a lom

I need ' hot moie than Chief. Justice Hagarty in-,
the same. case, W'here he. says

Men the -etate of England, in the old time, more rmembled that of
?ur compiratively new dountry; 1 do not see anything. in the authorities'

to have prevented the allowance io a life-tenant of the right-to resort to
the only method by whichany benelitwhatever could be derived from a
piece of original forest, namely, the clearance of a rnoderate part for culti-
vation, by removal of the trees.

The Chief justice quoted also Mr. Leith's Blacks-t'one' in '_
favor of this výçw, and held, with Judge Galt, th;qt let was
not waste to cut trýes from uncleared jand,ý in order to'
cultivate the same.

I need not refer to other Aecisions or d. icta ot the
Chancellor. . Grant's'Chancery Reports abound wýi*b.-h.,his

.decisions, the -reading of which would be préfitable to the
lay as well as legal reader.

Mr. Blake continued to-hold.the Chancellôrship from
3oth Septémbér, 1849, to e -18th March, 1862.-- Afflicted

with gout, he sought ýieli 'in a milder clânate. Failincy
health compçlled hi * to, r tire from the Chancçlldtýship in

.December, i85o. .'He bsequentbr, - in MarchY 1864,
accepted a.position as on of the judges of Appeal. 'He
hàd -not long to, 'einjoy -t is pdsitioný; his health became

completely shattered, and. he'died af Toronto, on the *i 'th
November,',*1870, leavin survivîng, his widow, his two.
sens (the H.-ý)norabIe E ard.and tbë Honorable Samuel'
Hume BlaIý«"àrîd two aughters. He had always been

ainember of thè',Ch '.ch of-England,,in which, faitli he-
died, -and -was büried n St- jamess Cëmetery.
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THE HQDKRABLE JAMES C. PALMER ESTENý,

--- ViCE-CIIANCELLOR OF UPPER CANADA.

HE Honorable James C. P. Esten -was the
son of the Honorable John C.Esten, ie
-justice of Bermuda. His father, the Chief

Xï Birth, and was sent
justice was of English

-out to that Crown Colony about the yeat i8o5.
The Vice-Chancellor was born in Bermuda in the early

part of the present century. His*father was Chief justice
at the time of his birth. Mr. Esten's early, life was spent

, ïýZ in Bermuda, and in Virginia, near Harper's Ferry, where
he had numerous relations. Those of us who remeffiber

the Vice*Chancellor kii-w thatthough short and solid, of
English breéd, he nevertheless shewed in his face the

effects, of a southern climate. He had not the ruddy
-complexion of an Englishmin, but tÈe- paleness begotten
of a 'southem climate. His fathèr, following in the foot-

steps of most of the -,enicigrants, from England to Bermuda
determined that his son should have an English education.

He was sent to England at an early age, and'received, an
English education at th-è Charter House* London, which
has attained celebrity from the fact that soie of the best
novelists and writers of Eng and have been educated, at

-that institution. We call to, mind -names which have
added lustre to the Fnglish nation: Addison, Steele, -

Thackeray, and a host of others who have earned renown,
ýwere educated at the Charter House.
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Mn Esten was also, a pupil of Dr. Crombie, the author

Of "' Crombie's G mnasium!'
Mr. Esten was called to the English Bar after-tomplet-

ing his scholastic studies, and practised his profession for
a short time in London and- in Exeter, England. He
read in the Chambers of S. B. Harrison, in* London. Mr.
Harrison, as is well known, in due time became a Colonist
making Canada his'home till the time of his death. Mr.

Harrison hàd- gained a reputati n England before
coming to Canada as a'Compiler d Reporter. Those

ponderous -volumes on,' the shelves of the Law Library,
Harriion's Diiès-t,-werèýthe work of his hands. Harrison Jè

and Wallaston's Reports also serve to keep his name in
niind 'with the Canadian Law«Yer. Mr. Harrison was a

member of Parliamenf, in this Province, in' 1841, and a
member of the Draper. Goveimment, holding the office.of

Provincial Secretarv at the time of the Un-ion of the
Provinces. Hè was also judge of the County Court of
the County of York, fora number of years, and -was much
beldved -by the Pfofessi-on. Being possessed of equable
disposition and unobtruýive manners, he earned the respect
of all who kne'whirn.

1 mention these characteristics of Mr. Harrison, because-
it would almost seem that Mr. Esteq had the 'same qua-fi-

ties which he derived -frèm hisl, quondam master.' Mr.
Harrison. à

Vice-Chancellor Esten was of a quiet, undemonstrative
gmanner, which in his early professional -career, ývas the

distinguishing characteristic of thbsgr-whc> chose the
brancÉ of -theprofession in.which he was eý"ed.

In England, conveyancers are genéral BaFristers, and
in most iàstances, of the Equity Bar. Mr. Esten applied

himself to, the practice mgstly of a conytyancer, the very
essence of which is careful investigation and- profound

thought. In- the year 1836 .he was induçed- by Captain
Týuscott, the . se ni ôr pa-rtnër- in the firm of Truscétt

Green, who carried on business in Toronto',. to ' come to-
Canada. Captain Truscott had been a. Post Captain in
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the navy, and was a'relative of Mr Esten by marriage,,
and thought he could advance his.interest, by giving ihim
a clerkship in his banking house. The banking business

did -n-ot p*rove a success, however, and Mr. E ste initead
was - thrown backward i his

of beiiig advanced pros
pects. With the---rý of the bank, he as thrown

-on his own resources, and determined to, become a
member of -the Canadian. Bar. He was not an Attorney

or Solicitor, either in England or Canada.- It was a
venturesome thing for an English BaWster, with no.

-Canada, 1o undertake
clientele in th usiness of counsel

alone. M r. Esten', -h o%ýe ver, W' ith tr*e"'Enghsh, felt__pýuck,
that-with a,Étout heart and perseverancc-.he might'ý,accorn-

plish his purpose.
--As- a member of the Bar'of England, he was en itled'to

be called to the Bar in Upper Canada, with t going
4ký through a course of study here. Re accordingly applied,

itted Student and Barn"ster on the sa-me day,and was adm
in Trinity Term, i & 2 Victoria, 1838.

Mr. Esten had not been a silent observer of évents after

his arrival in Canada in 1836, till the time of his call to

the- -Bar. On his arrival in Toronto he took up his
residence at Holland House, on Wellington Street, now

the Reform Club.
When the Rebellion broke- Out in' 1837, Mr. Esten had

very little knowledge'of the politics._of the côuhtry. It
Was - sufficiént for. him, that 'the din of battle- and wars
alarm were shaking't4e fotindatiôns of society. He volun

teered to take up for the defence of the Province.
When the tmop-s-ind militia moved from Toronto to, the

attack on the insurgents, who were coming down Y o*nge
street. to seize aàd- sack Toronto, he served as a volutiteer

in the attacking Re was preste at the skirmish
with Mackenzie's force at Montgo'me«'y s houldering his

musket on behalf ot the Loyalists, who were engaged in
-putting down the Rebelliom Referring to muskets, Mr.

Esten's musket was qltnost too inukk for hi"': he was
short in stature, but the muske g *nd bulky. The
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Mus-ets of those days were not lik-e the rifles of to-day

both in latitude and loncritude they far exceeded the

present arms. Mr. Esten's musket almost got' the 'better

of him : he, howevert was enabled, w1th much fâtigue, to t
carry it to and frorn the scetie of-- action ; but wheil the

Rebellion it s'suppr'ssed, fie had a weapon made, sorne-

what shorter and less bulk)- than the old musket, to use

in case of emergency.

1 well remember, on the Éreaking out of --the Rebellion,
,that many of the boy*s at Upper Canada Colle(re applied

to Sir Francis Head for arnis to put down the Rcbcllion,
and were told by the Governor to go home, as' th-- arms

were too heavy, for the would-be bearers.

As NIr. Esten, was not a boy-, but liad grown to mati's

cstate) he was accèpted as volLinteer, and, as 1 have

sai4.1 marched up Yowre Street with the men coilccted to,
"àput dovn the Rebellioil, and was at -what has been called

the " Battle of Gallows flill," or as it miglit more firly- be

styled the 'f Skirmisli of Nloiit(Y-omcr)* s Farm."

1 wili give a description of that affair as given by an

tye-ý%,itiiess, a stranger in the cityr. He said:

Beïng a strànger in the city, 1 hwi. not then (6th December,

forniýally volunteered, but took upon inyftIf to accornpaià3- the advancing

foi-ce, on the chance of fitilling soiuething to (Io, either as a voliiiiteer or.a

new,ýpaper correspondent, should anv opeijing occur'

The main body, led by Sir Francis hinisell. with colonels Fitzgibbon

and MuNabb as Adjutants, iiiarcht;d by Yonge.Street andconésistoëd of six

litindred men, with two guus; while two otlier bodies, of two hundred

and a hundred' and twenty men rtespecti%,ely, headed by Colonels W.

('hi.sholm and S. P. Jarvis, advaii -ed by by-roads and fields on the east

and on the west (À Yonge -Street.

-othing was seen of enemy till within half-a-mile of ,%,Iontgomery's.

tavern. The road was there bordered on the west aide by Pine Woods,

f rom whence dreing rifle ehots began to, be heard, w'hi'h werë answered

by.the 1oùrIer miýkets of the militia. I»reaeittly the artillery opened

thèir'hoarse thro;tts, and t1je wooda rang with strong reverberation& Ji

Splinters were dashed from the tree8, thre.ttýeiiing, and 1 believe causing

more miàchief than the ahutetht-:mâel%-ts. , It is said that thiz kind of,
skiriiiitshing contiîiu*l for half-au-bour, to me it seemed but a few

minutes, As the militia àdvanced thteir opi)onenta rnelted away. Partîm

of volunteers daalàed, over the fences auti juto the woods, ahouting and

tiringaâtheyran. Two or thret men oi Lxth parties were lifted ténderly

M

. ett
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j
into carts, and "ent off to the city.to, be placed in-hospitaL Others lay

bleeding by the road aide-rebelà bý their rustic clothing theïr-wounds
were bound up, and, ýhey were removed in their turn.

SSn a movement Was visible through the èmoke, on the hill fronting
the tavern, where some tall pines weze then standing. I could see therè
tw.o or-three hundred men, now firing irregularly at the advancing

loyaliste ; how swaying to and fro without any apparent desig*n«. Some
horsernen were among them, who seemed to act more as scoute than as

leaders.
We had by this timéarrived. within cannon thot of the tavern itself.

Two or three balls were seen to strike and paso through it. A crowd X)f
men.rushed. from the doors and scattered wildly in, a morthern direction.

Those èu the hill wavered, receded undershelter of the undulatin' land,
-and theu'fled like their fellows. Their horsemen took the side road to
the wextward, and were pursued, but not in time to prevent their escape.
lâmi our right and left wings kept pace with the main body, the whole
insuïgent force must bave Ibeen captured.

Sir Frandis lialtefl his men opposite the tavern, andgave -the word to
dernolish the building, Iy way of a severe lesson to the disaffécted. This

li - . . -a 1
was promptly doue by firing- the furniture in the ower rooms, nd

Y" presently thick clouds of amoke and fiames burstfrom, doors and window's.
The battallion iiext moved on to perform. the same service at Gibson!s

house, several miles further north.
%finy prisouers, were taken in 'the pu!eu7t, &II of whom Si« Francis

releued, after adniouishing them to be betier subjects in future.
The march bacà to Toronto wu very leisurely executed, several of the

mounted officers, carrying dead pigs and ilung acrose their saddle-

bows as trophies of victory.
These pages may meet the eye of some old college boys, if they dol

would recallto the'r recollection the loot that zome of the boarding-houàe
boys brought home,iaken by one of theraselves at Montgomery'& This
loot was in the -shape of preserves which. had been carefully put up by the

Montgomery's for the season. Alas ! for the fate of .%qar, the pots of
preserves were seized ýipon by the boys, brought to the collêge boý;fing.;

house where the boys in midence enjoyed a rich feast of eesives, as
loyal, young subjecýs feeding on the «I Spolia opima of their ene

conversation
had a a few da s ago,.with àà ol''Y

coloured man, niriety-eight years âtd, li An St. John

Ward. -He told me: "' Yes, sah! 1 was ai the Batfw.of

Gallows Hill, in Colonel jarvis's Coloûred Corés! Yes,
sah 1 and we came off vîctors V$ Ard',sa, -they didý: the

troops retiimed with flags flying and drums beating. the

city was sâved.--

-hen absolute peace was again restored to the ProviÏce

Mr. Esten we't'to work in the practice of Ws profession
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as Barrister, Counsel, and -Conveyancer. He soon gained

the reputation ' of being skilful as a Conveyancer and

Speýia1 Pleader. Several firms.of Solicitors often availed

-thernselves of his sérvices as Special Plead.er, and finally

as supporting his pleading in Court. Tfi-us he went on,

from - Ètep to, step, till he -, obtained - a -Èoôd practice as

Counset in ýcases in Equity.

1 hâve linown him, when the late Chancellor' Blake was

at the Bar, to bc. eng;4ned as' C -unsel, in opposition to, him

in the old Court of Chancery. Frequently Mr. Blake gave--

him briefs as Counsel with him, in cases before the Court,

Mr. Blake had a areat deal ofý"c"onfWtnceîn Ëim, for the

faithful attention he would give'to a case;
Mr. Esten's is a singular, and -one of the very few,

instances where an English Baýrister , bas come - out

here, n6t being a Solicitor, but Coun-sel only, ývho bas

successfülly undertaken the profession here, and attained

to, a .seat on the BencM, In his èàse he had only been

practising eleven - years .. when, on the 29th September,

1849, he was appointed Vice-Chancéllor.
While at -the Bar he had talién' no special interest in

politics. If anything, bis sympathies were with the Refbrm,

party. He had taken no active part, however, in political

contests. His success was.ý entirely attributable to a con-

scientious discharge of duty on - his'part, which gained for

him, favorable notice and-àtttntion from, -those.,ýrith whom -

sted preferment in theý.jwoféssion. He received his

promotkn to the BencIt from the secon.d Lafontaine-

Baldw'in' - Government.
Duri'g the ti*e Mr. Esten was on the Bench, many

reformi wè-ê-introduced in the'Court of Cbanceryiý He
was on a commission appointed bythe Crown to introduce,
reforms in' the practice- of the Court The system, of
Circuits W hearing of causes was establisbed in bis time,

and, o" reforips of an- -equally useful nature.,
Mr. ZàÎn was regaft«èd. as a Judge the soundness of

whosc.decisions, were seldome. challenged"by the Bar. This
was specially the case in allmatters relating to real -estate.

37-L- J.



The case . has. alwa' been kept green in my memory
from the circurnstance that Mr. Turneri a very experienced
Counsel and Solicitor, well verséd in. the piractice of the

Court," felt convinced that" it was improper to have jqined
Towns the manager, as a co-defendant with the- pariners

ýthat as' to ToWns th eî niatters were « the subject of a

J
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One of.the. earliest cases dccided by Mr. Esten is the
case . of Newt on zis. Doran, i Gýrant's Reports 473-49*0,

,With the circumstances of which 1 wa's familiar,' having
beeh Côunsel in the case with Mr. Mowat. In that case

the majosity of partners,' c9mbining 'with their - general

manager Townsbad--excluded the pjaintiffs froni their

due control of the'business. The phairitiffs, on default of

.answer to the bill, had obtained a injunction restrainine
Towns from rece'iving debts due. -the partnership,* and -that

he might maké discovery of the facts set forth in the bill,
,and for general jreliéf-. The defendants afterwards answered,
-denying all fraud and collusion, and moved to dissolve the

injunction i st. Because.-Wilson, one of the partners not

made a dàéridant, was a necessary part' (Wilson was

made a pa * rty defendant in the morn ing, before the sýitti*ng

of the. Court) ; 2nd No eqpity for relief priyed ; no relief

prayed -against Towns exce aiý, acco.tintý It was-the

second ground that was mostly- ueged fôr dissolutiori of

theinjunction. During the argument, Mr. -Turner, Counsel

for defendants- argued, â*s7-to his second o4jection This

is not relief, but discovery; and a plaintiff is not at liberty

to, file a bill for-discovery as against one defendaiit."

Esten,-V. C., said: &'I do nôt recollect any instance of such

a bill." However, when, he came to give judgment hé

demolished the objection, saying:

This bill muet be treated as -one for' relief against Towns; it iDrays that

Jie May make a discovery'; and be restrained from proceeding at law; i-md

there is a pra'yer for further relief. 'Jle is not bound tý) make any dis-

covery 4 aif account, hoiwever, ihay be obtained under the general prayer,'

and an injunction. may of course be obtaihed if proper. Theu, is this

proper to be conjoined with the other purposes of the suit? We think"

thie objection cannot govern.'
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separate suit. Not so, however-Towns was charged wit

fraudulent -collusion. When Mr. Esten. V. C., came to

consider the case he readily disposed of the objection.

The case ivas aften%-ards heard by Chancellor Blake (i

Gran t, 496,) and the plaintiffs granted relie£

This is the case which 1 have referred to in the

lifé of Chancellor Blake, in which he gave the defen-

dant Towns in the witness box such a dressing that

he was glad to leave the Court, a sadder, but a %N-iser

man.

The case Chisholm vs. -Sheldon (i Grant 319), was an

important case, and was thought to involve the question,

whether the principle' of law which settled the rights of

termor and reversl'ner in relation to groý%-incY timber,

uould have been reorarded in Encyland as applicable to an

estate of this kind, as to ý%,'hich the beneficial enjoynient

of the land is ordinarily, obtain-ed and can only be

attained through the destruction of the grou-ing timber

and also, whether the doctrines of the Common Law, as

to cyrowing timber, could be applied in all their extent to

forest lands in this country. The Court did not think

the case called for a decision on these points : the real

point to be decided was, whether a mortgagor of a term

of years could restrain his mortgagee, being in possession,

from felling timber, although he may have obtained the

coiisent of the reversioner to it, and on this point Vice-

Chancellor Esten held he 'hould be restrained. He said,
in giving judgment

There is Do dý'îàbt thaty as an abstract principle, the owner of a terni of
vears who bas niortgaged it may restrain his mortgagee, being in pos-

session, from felling timber, althéugh he m?,y have obtained the consent
of the reversioner to it. If the plaintiffs (the terraors and mortgagors)
have not only a ri-ght of enjoyrnent as to, the tirnber, but also power to
fell it and convert à to, tfieir ow-n use, their titie to, an injunetion is

st-ronger. buf not clear or decided. This question it is not jaecessary to
decide upen the present occasion; for, adinitting that "the plaintiffs, as

the absolutè owners of a terin of one thousaýnd years, have, as against the
reversion, a right to fell forest trees the original growth of the country,
the defendante, as mortgagees, could not claim this right as against the
plaintiffs until foreelbeure.
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Fulleý4'vs. Richmond (2 Grant, 24,) is another case iif.

which Mr. Eýsten, as Vice.-tChancellor, gaïVe an important

decision on a point,,much debate&-at the time; and thât

was, whether a manufacturer of logs under an agreement

for advances,* W* hen it had been agreed also that when the

logs were manufàdtured they should be marked with the

initials of the party so making advances,, could give a title

to a third party after such marking had taken place, as

against the party making advances'; arý to which'the Vice-
ilaintiff-ihe party

Chancell8r de* ided in favor of the P
making advances -and. granted an. injunction against the

transfèrele of the manufacturer. He'said:

The sàê- a nà délivery by the defendanta Richmond & Çase (the manu-

facturière) was undoubtedly au abuse of theirj:ýDwer and abreach of trust

m agents. It could confer no legal titie on Redmond, for Richmond &
Case hail no legal title to give, and the plaintiff had not -acted in -any

manner which would make their disposition effeètual for this purpose, for

he had simply intrusted hie goode to his agents that tbey might be cou-

veyed to the mouth of the river (the place mmed in àgreement for their
délivery).

The case is well worth referring to also las, discussing,,.
thoucjh not deciding, the question of the transfer in equity

of unmanufactured.goods, so as to give an lequitable title.

or lien to the tra'nsfèree and as to parol agreernents collat

èral to the maih agreement in writing.

I will cite 'n1y' one other decision of Vice-Chancellor

Esten, though I might cite a great many, ýal1 of which

shew the close attention he gave to the facts, and applica

tion of the law. It was a question whether the Court., 9

the instance of a first voluntary grantee of land., woùld;uýe

its power and set asidé a second voluntary conveyapÇé to,
rit, Ëoole

another party. The point came up in Houlding vs.

(2 Grant, 685,) when the Vice-Chancellor held that, Where.

there are tývo vol-untary settlements the Court will, at-'the

suit of thbse'pinterested uhder the first, set aside the subse-'

quently executed settlèment, anj, it is no objýction toý

relief in such cases, that'the Courts of LaW would- give

effect to the firstagainst the second.
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'Vice-ChanceIlôr Esten was on the Bench fifteen. years.

JÉ-I were asked to the chief characteristics; of the.
Vice-Chancellôr I would say it was conscientiousness.

He waà regarded by the Bar as possessed of-, skdrling
honesty of purpose, and fatithful in the discha of his
official, duties. He wasý a reserved man, not given to

osteàtation or show. He Was always ready -at the-call of

-duty.

I remembér when a' war was threatened with the United
States,.in the matter of the Oregon boundary, a -corps of

rifles 'as formed in Toronto. Volunteers were called ýfbr

and Mr. Esten though a judge, enrolled himself with the
Victoria Ri*flés,, of which was a member. - We usedl to

rneet nightly in, the St Lawrence Hall fer drill puFposes.

Mr. Esten was always thère, and was my right hand- man.
W le' Éad some difficulty in forming, fours,. but ultirnately

succeeded. just about this. time, the matterîn dispute
was settled between Great Britain an d * tbz-Upited States,

.and -drill ceased. Good cam~qt of it, however,,,.'ý'as the
Vi étoria Rifles merged into that, crack corps the Queéiïiý'ý

Own', which has a Dominion ieputàtion.,,.
In the year 1861 the Vice-ChancelloAras seized with a

lingering and painful illnesýs, ending ultimately in death,
which took place at Toronto, on the 24th diay of October,
1864.

He left su ving one son and three dauàhters. -i-Mr.
Esten, the Se etary of the Law Society is 'his on1ý W

-survivin9
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THE HONORABLe ROBERT EASTON BURNS,
JUDGE OF THE QUEEN s BENCH.

OBERT EASTON BURNS was the-son of

the Reverend John Burns, a Presbyterian

minister, who emigrated from Scotland in

i 8oi ; and, on- his arrival in Canada,

at Niagara. Robert Eàston Burns was born at Niagara.

on the 26th December, i 8o5 and was educated by his

father who was then'Master of the Grammar School, and

from whom he received a liberal education. He was a

diligent student, acquiring by industry and perseverance

(his permanent characteristics through life), knowledge
to fill the position. of

and learning, which fitted him rin

cipal of the Grammar School in his native'. town at a very
ÎÏ,

early age. When sixteen years of age he determined to.

obtain a legal education, and, in Easter-Term, 3 Géorge

IV. 1822, wa-s admitted as a student of the laws.

Mr. Burns commenced. his studieg for the Bar with
2

John Breakenridge, who was at this period practisi*ng as -a

Barrister and Attorney in Niagara. -

So far as Iý have been able toascertain, Mr. Burns,

completé'd bis whole course with Mr. Breakenridge.

Miles O'Reilly, Q.C., of Hamilton, and at one time

judge of the, County Cou-rt of -W-entworth, (H. arnilton)-,

was a fellow student of Mr. Burns in the office of johrt

Breakenridge. Mr. Burns was called to the B àr in Hillary-
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Terrn, 7 George IV.,'1827, after which'he pmctised his,
profession for some years in Niagara, St. Catharines, and
Hamilton, witli . considerable success. He had been at
the Bar" only ten years, when, on the. i6th July, 1836,

he was appointed judge of. the _Niagara Distric t. The
routine of the duties of a District Court judgeship did not
suit Mr. Burns's active and ambitious mind. In* thé
Spring ot 1838, he resigned his office, and removed from
Niagara-ý --to Toronto, ' when he entered into p'artnership
with-Christ ' opher Alexander Hagerman, theil Attorney-
General.' The Attorney-Gene . al .- had a large and. extended

business, and required a partner to co.nduct the ordinary,'
business of his office, while he was engaged in the perfor*-
ance of public du.ties. Mr. Burns had acqýired %uch a
reputation for steady, plodding work, th't Mr.

a _-Hagerman.
had no difficulty, in choïosing him for a partner. Mr.

Burns -had other qualifications which fitted him td-,fiH the
plaçe of partner wit.h Mr. Hagerman. He did .. not a'i*m

j% brilliancy, sq much -as honesty and fidelity* in the
performance of any work he undertook

When the seat -of Government was removed, frorn'
Toronto to Kingston in 1.841, the Court of C * hancery,ïn
which M * r. Burns had, in addition to other work, begun to,
practise, was removed.>ith the GoVernme'nt. The Court
of Chancery was young ât this, time ; still the amount of

%vork involved was véry gÉeat, ewing to the 'syste.m then
in vogue. , Bills and answers, interrogatories and cross-

inteqogatories, entailing-much more labor than afflicts the
practitioner of the present day. Mr. Burn ' S's " untining

industry and determination to succeed, induced,*lf it did
not compel him, to giveï the utmost attention -to business.

When- the t of- Government*'-.was removed frotn
Kingston to Mon eal in- 1844, the Court of Chancery-was

again removed , t Tor6à to,, com Mr. Burns tc>
change hisi residence frorn Wngston toi Toronto.,,. the seat
of the -Cou rt.

Orr his return to Toronto, Mr. -Bums fermed a partner-
ship with Mr. 0ýwer Mowat thé present Attorne neral
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-of the Province, and Philip M. Vankoughnet, who after-
wards became Chancellor. The firm narne'was, Burns,

Mowat, & Vankoughnet. The business of that firm was
very laýge, prèbably the- most extensive of any in Toronto.
They had their office on the south side of King Street, at

ýor near the place where the RomainBuildings, now stand.
Mr. Burns did not continue long in this partnership, as

shortly after his rernoval, to Toronto, hé -was offéred and
accepted the appointment of Judge of the Home District.

'In i 844,'he received two appointments frorn Govern-'
ment, one, that of Bankr*upt Commissioner, on the 24th,
February of that year; and the other,* the Judgeship of

thtý Home Districte on igth Aug.ust, 1844, whiÈh office
he held till 1848. In 1848, he received a Commission of
Enquiry to investigate the management of the Provincial

Penitentiary.
Mr. Burns held the appointment of Judge of thýe'I1ome

District til-1 1848, when he resigned. and formed a
partnership with the late John D'uggan, Q.C. The part-

4iership name was Duggan & Burns.

In 185o, a vacancy occurring in the Queen's Bench, Mr.
Burns was appointed judge of that Court. As a judge he

painstakin , and gave generaL satisfaction.' He was
an u.nobtrusive man. On the Bench hè4was patýt. and
careful-in consideration of points presented fýr his adjudi-
-cation. In charging juries, he wàs not as pareful 'as some

ýother Judges in dissevering the law fromthe facts, making
an express -ruling but rather submitted the whole case to
»e jury. 1 have practised before * him. in -both Courts, the
DiÉtrict and Queen's Bench Courts. The experience he

%lad in the District Court stood him, in good,. stead in the
;ý'Queen's Bench,.

owe. Judge-Burn' vervmuch esteem forhis iýntegrity
ýpd

while at the Brand for his-unassuming worih owthe
Bench. He w£s very unostentatîous. in his m . anner, and
ready at all times to, receive the Bar m a.manner which
made them féel. that it was pleas'ant fô."come befère



JUDGE eURNS. 297

He was ever liberal inhis dealings with his fellow =an.
He was of a gênerous dispositioe and fully illustrated'the
-adage, that a frierid in need is a friend indeed. In-his
declining yeari he had to stint himselfi by 'reàson of his
having come. to the rescue of friends in financial straits.
In personal, intèrcourse he was most agreeable. Few men
enjoyed a joke better than he: he had what might be

-càlled a laughing face, and whenever the risible faculties,
were agitated., his hearty response shewed itself in bis

face iýi'th wonderful quickn.ess, so that bystandets co4ld
not but join in the laught His intercourse with the a

was of the môàt friendly character: he always 2er
with them as an elder brother. He -was much bel'ved

by the Students, who shewed their appréciation of his
urbanity and-condescension by yéar after year electing
fi lm Président of the Osgoode Club. Hià popularity

was further evinced by his élection to, t heï Chancellor-
ship of the University of Toronto, during the time that
he held the position of judge. His décisions as a judge

were much respected, from the fact that he was always
most painstakin- *d'never adjudged a case till he had

mastered-4 the facts.
judge-Burns was never. in' political life, hence. the inci-

-dents'of his existence may -not possess the attractîon's
which belong to, those who make a study.of politics, and

o>tain power and place throuigh political agencies. He
was eminently a self-made m, àn, of plodding habits and

honesty of purpose, which obtained. favorable recognition
'from. all whoknew hivà.

There are thosestill living who practised. beforèhim on
thé Bench,-though few who knew hirn as .1 did, practising
at the Bar. He -was not considered a brilliant man at the
Bar; but his slow, but honest, utterancesoften commahded
more respect, and had more weight, than the oratoric al
display -his time. He

ý,qf thé most rhetorical of the Bar of

was a-living instance of success ftom honesty, rather than
from forensic éloquence, or from what is so«metimes called-
genius." the handmàid'ôf the "heaven-born.-" lawyer.-



î

Î.

298 LIVES OF THE JUDGES.

Mr. Burns was twice married. His first wife was Miss
Anne Taylor, by whom he had four sons. His second
wife was Miss Nanton, «% sister of the late Edward Nanton,

of Toronto.
In the eafly part of 1863, judge Burns was stricken

down with an illness which ferminated fatally., He died
in Toronto on the 12th Januiary, 1863.
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THE HONORABLE joîiN GOI)FREV SPRAGGE,

CHANCELLOR OF ONTARIOY ANNI) CHIEF

JUSTICE OF ONTARIO.

HE Honorable John Godfrey Spragge was an.

Enorlishman. He belonoed to a. Dorchester

1 7%UÏ3 tel . family, but ivas himself borii at 'New- Cross,
one of the- Surrey suburbs 'of London, in

i 8o6. Th ' e family came to Canada in the year 1820, in a
Government ship, as appears by a letter from the Admir-

alty, in answer to a letter written them with the object of

their comin(y out to Canada:

l'El

j

NAVY OFFICF,2811i April, 1820.

SiR,-In reference to . ýour letter of the 21hid ulto., we acquaint you.

for the information of Earl Bathurst, that Mr. Joseph Spragge, his wife,

three sons and two daughters, and his mothe.--in-law, may einbark oii

board the ffuddart, at Deptford, about . the 7th May, for passage to

Quebec.

1 have a copy of this .1etter in My possession.

Mr. Spragge's fâther was by profession a tutor. He

was tutor in the Central School of York-, now Toronto, in

the years immediately following his coming to the country.

He lived to a good old age, and died about the yea£ 1848.

1 remember well beincr at his funeral, which took place

from'the family residence, in or . in the vicinity of York

-street, betiveen King and Wellington streets.

Mr. Spragge (the Chancellor's father) was not willing

that his -son should be entirely educatedby himself, and
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so, in due time, trusted the completion of his education tà
Doctor, afterwards Bishop, Strachan, at the Royal Gram-

mar school; or, as it was usually called, the Home District

school.

These schools, the Home District and Central, had a

high reputation in the early dayg of York. They were

both-situated in a large six acre field, just to the nortÉ of

thýz plot on which St. james's Church now stands. The

Central School was kept by Mr. S-ragge's father, who had

enjoyed the advantage of a regular training in England

as an instructor of the young. Doctor S'cadding has given

us a description of him in his'« Toronto of Old." He

says of him: -'Thoudh not in holy orders, his air and

costt-, ý e were those of the dignified clergyman." Referring

to théuCe5ht'r'a*t School, and, to the fact that the Chancellor

was educated at it, he says: " Of the Central School, the

words of Shenstone, spoken of a kindred establishment,
become in one.poiht, at all events, true to the letter:

E'en now sagacious foresight pointe to shew
A 1 ittle bencli of bishops here

And there, a chancellor in embryo
Or bard sublime.

To form -a proper estimate of the Home District School,

the school at ivhich the Chancellor completed'his educa-

tion, as also a reminder of the boys of -those days, 1
transcribe the order of examination at that school on

Wednesday, iith August, 1819, First Examination day.

Fip.sT DAY. -The Latin and Greek classes. Enclid and Trignometry.

Thursday 12th Auguet. Szcoxi) DAY. -To commence at 10 o'clock.
Prologue by Robert Baldwin.

George Strachan-The ExceUence of the Bible.
Thomas Ridout-Tite Man of Roim.

James MeDo.nell-Liberty and Slav".
St. George Baldwin-The Sicord.
William McMurray -- Soliloquy on Sleel).
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ARITHMETIC CLAW-

James Swith- The Sportinq Clergyman.

William Boùlton, Jr.- The Poef'-, Neo Year',; Gift.

-Rîchard 0ates-0de /o Arollo.

Orville Cassel- The Bo.4p.

%OK

William N.lyers-My Vothpr.

Francis Heward-.Ify Father.

George I)aw8on-Laiýland.

301

FIRST GRAXM,&R CLASS. SECRSD GRAMMAR CLASS.

Debate on the Slare Trade.

FOR TitFr A BOLITION- Francis Ridout, John Fitzgerald, William Allati,
G'eorge Boulton, Henry Heward, William BaldwinJohn Ridout, joliii

'Doyle, James Strachi'.

AG AINST THz ABOLrrios-Abraham Nelles, James Baby, James I)ov le,
Ciiarles Heward, Allan McDonell, James Myers,- Çharles Riilout, Williatn

Boulton, Walker Smith.

FIRST GEOC-RAPHY CLIA-SS. SECOND GEOGRAP11Y CLjy,.

'James Bo;-tÀat Told Liîc

i es Bigelow-The Vagrant.

1;1ý0mas (Z'lauco-ThePa?-i-h 11orkman.
Edward (Aennon-The Apotherary.

-N.ATICIRAL HISTORY-

Debate, by the Young Boyt.
Sir ll'illigm Sf rirkland-C harles Heward.
Lord -11ýarl.)eth -John Owens.
Lord Ilervey--John Ridout.
Mr. Ploin,-r-P-aymond Baby.
Sir lVilliam Yonge-John Fitz

1 gerald.
Sir William ll'ind&tm-John Boulton.
_Vr. Henry Pelham-Henry, Heward.
Mr. Bernard-George Strachan.

Baldwin.
31r. Shippen-James Baby.
Sir Robert n alpole-S. Givins and James Doyle.

Mr. Horace li'alpole-Jame8 Nlyers.
Mr. Ptelleney-Charles Baby..

CIVIL HISTORY-

William Býuulton- The Patriot.

Francis Ridout- The Gran- ofSir John Moore.
Saltem Givius-Great Britain.

John Boulton--Eulogy on Mr. Pitt.

Warren Claus-77&e Indian Warrior.*

,Charles Heward- The Soldier'x Dream.
William Boulton-The Heroen of Waterloo.
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C.4T)r.CHISM

Delnte oit lite College àt Calrwia.

Afr. Camiiii, Robert Bal(lwin.
.4: Sir Francix Bariiey-John Doyle.

M)-. lFttit#ii-righi-Mark Bariý.ha-in.

.1lr. Thorttlo?&-Johii Knott.î
sir i. Sroft-williani Boulton.

Lord Eldoii-Warren Cla-tý4.

Sir S. Laii)-f-iire-Allan Mfccatilay.

Lord II(tirZ-exhui-y-AI)raliam Nelles.

Lord, Bath ii)-xt-Jàmeis MeGill, krachan.

*Sir Thomax Mefray-Walker Swith.

Lord'T(,ýynmou1h -Horace edout.-

RELIG10174 QUESTIONS AND LEcTuREs-'

James McGill Strachan-A miirerwary qj York aitri collefit-4,
niificilxttedfor January 1.4t, 18-

Epilogue by Hbrace Ridout.

Not half a dozen of -the boys who took pýrt in that
examination are now living. The names inost of.thern

are household words in Canada. Robert Bàld%,Vin*, after
wards the Honorable Robert Bald-win, Attorney-General

and Premier of the Province, on this occasion delivered
the prcjlocYue,ý In it the administration of Hastings,. in
india, is eulogized thus:

Her powerful Viceroy, Hastings, leàds the way
For rwliant truth to, gain imperial sway,
The arts and 8ciences for ages lost,

Roused at his cel, revisit Brahma's coast.

A school with such a bill of fare as was presented on this,_
occasion was no mean school. T.fie're bas perhaps never

been in the schools of Canada a better educà«tedýset
of boys than D . Stracliar.'s. In 1833, the, Doctor
pÉesented. to him an address, accompanying a piece of
plate. Among the forty-two subscribers to the address
were the nanics of four upils of his, who

gentlemen, all
or afterwards

had then, attained to a. position of Jùdge of
the Queen"s Bench. These.' names were, the H.onor.able
Sir John Beverley Robinson, Chief justice.; the Honorable

Archibald McLean, Chief justice; the Honorable James,
7,

.$44es



Buchanan Macaulay, Chiefjustice; and the Honorable

Jonas Jones, Puisnc judge.
I have written the lives of all these judges, and now

add to, the list another distinguished judge, Chancellor
Spragge.

On leaving this School- (Home District), Mr. Spragge
was equipped for a start in life, and chose the' law for bis

profession. He was entered on the books of the Law
Soci ety as a ýtudent, in Michaelmas Term, 4 George IV.,
-1823. He, first was articled to ýir James B. Macaulay,

ihen plain Mr.* Macaulay, and .,afýerwiïrds to Honorable
Robert Baldwin, with whom he finished his st'dies. We
have seen that both Mr. Macaulay and Mr. Baldwin had

been pupils of Doctoi Strachan, at, 'the same Home
District Scliool-"at which Mr. Spragge was educated.

Mr. Spragare was admitted to the Bar in Michaelmas
Termý*,9 Geôfge'IV., 18*28. On being admitted to.thè

Bar he çommenced the practice. of his profession in York.
He secured fôr himself a good practice,'and when. the late

-4 Honorable J. H. Cameron was- called to thç Bar in 1838,
.4r. Spragge admitted him to a partnership, which lasted
for some years, the firm name being Spragge & Carneron.

While at the Bar,M.,r. Spraigge had a large business. He
'had a large agenc' coupled with a good local business.

When Mr. Camcron joined him in business, the new'blood
brought new business. ýMr. Cameron., , soon. gained a

reputation as Spécial Pleader. H- -e mas, at one time-
Reporter for the Queen. s Benèh. and by. that time had got
into a lae (feunsel business.,

Mr. S7pragge w- as more of an* office tha'n Court-man.
He was the ablest Èquity Draftsman of his day practism*g'ý
in thé Courts. He 'never engaged in g no

po * itic-%-havin'
taste for -the excitements-,of*political life. He was- a
steady, industrious'. painstaking counsel. English bornr-

he frorn - boyhood retained an. affection for the ways of
.the Engfish. He was* fond of the English game of crkket,

was an excellent player, aind was often to be seen with,«his.
fellow cricketers givincr play to physical exercise, tothe
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relief of mental strain. In his youthfül days, there was a
large Encrlish emigration to the PÉàvince, officers and
sons of officers, besides many civilians of the higher
class.

Cricketing, in England, is not confined tô the higher
classes. It is the peoplesý popular game, cultivated in all
the schools.,, In Canada, other games *in the field have

largely taken the.place of the English pastime. . The.
Chancellor, even to the latest period of his life, retained

his interest in the game, arid. did not consider it beneath
his diarnity, while a udge, to give countenance and
support to friendly match s of cricketers in their strifé
for mastery.

Mr. Spragge was elected Bencher of the Law Society
in 1835 ; was at one time Surrogate judge of the Hoie
District having received his appointment to that office in

1836; he continued to retain the office till the re-union of
the Provinces of Uppýr and Lower Canada in 1841.

Upon the establisi=ent of the Court. of Chancery, by
the Chancery Act of 1837, Mr. Spragge was appointed
Master in Chancery-the firýt in ihe Prçbvince. His.

appointment was made on th' 2oth June, He held1837.
this office for a longer timë than any Master that has

succeeded him -Mr. Buel. He was
with the exdepti6h of

a most able and efficient Mýstçr. The proféision univer-
sally gave him credit for the manner in which he

performed his new and àhportant duties.. The business
of the Master's office in Chancery is always very
onerou and exa'ting- éver more so fhan when the office

was filled by Mr.,Spra ge. On the establishment of the
Court, rules had to be framed to regulate. thë liféëédure
therein. Mr. James the first Vice-Chancellor of the'
Court, had not had very extensive experience, conse-
quently Mr. Spragg e It the responsibilit * thrown on him
in in-auguratin4,,, new Court -He undertook'the. task
with andbefice was évolved a set of rules whilch
were of -the greç ate value in the tran§action of the. ness.

of his departmen
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.On the removal of the Seat of Government to Kingston.,
just after the Union of 1841, the Court -of Chancery and
its Master had to follow the Government. It was one of'

the duties of the Master, during his incumbency of office,
to attend the Legislative Council in that capacity. i' ;

The Seat of Government was not destined to favor
Kingston. with its presence fora long period -of time,-ahd

was removed from Kingston to Montreal in 1844. When
t . his took place, the Court of Chancery returned. to,,/, its

old groundsin Toronto. It was a sad day for Kinglýtôn,
losinar the Governor and the Government officials:

how much sadder was it to ;ose the Court of Chanýéery,
the very fountain of justice as administered in a Court

ofEquity. Thérehad-surrounded this Court a*certainýhalo,
which. seemed to perrneate the whole atmosphere. The
gentlemen practising in that Court were mostly real oici,
or real you ' ng, Englibh gentlemen. There was a Tu ,,)mer, a

Maddoc-, an Esten., and ot.hÎýis who', as it were, gave tone
and dignity to the Court. The removal * of the Court gave
occasion to the effusion of some lines by Mr. John Ramsey,
,an En fish Barrister, which are ivorth recordina. Here
are the lines

Dreary and sad was Frontenac,

Thy Duke ne'er made a clearer sack

Thau wben the edict to be gone,
Issued froin the Vice-regal Throne.

Xeniet OM)IPS,, helter skelter,

To Little «!ýork agaîn for shelter,
Little no longer: York the New,
Of V imports, such, can boas * t'but few,

A goodly freight, without all brag,
When comes 'mongst other11 azter Spragge,

And skilful Turner, versed in pleadiiig,

The Kingston exiles geiitly leadiiig.

To the lineswas appended a ote,.wri tten ýo doàt) in
order that there should be no "'ista*ke * of the names men-
tion» ed in the poetical effusion. '.he note is* follôws

J. G. Spragge, Baq., the present very highly estem =d respeefied.
Master of the Court of Chancery ; R. J. Turner, Esq., a skilful Equity.,)raftmm and Solic.itor in Chancery.

39-1- J.
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Mr. Turner will be, re-inembered as the'senior member

ýof the firm of Turner & Bacon, in Toronto ; and as being

afîerwardýs- Referee of Titles, with his office in Osgoode Hall.

Mr. Spragge was not only, Master, but was at one'ti ffie

Registrar of the Court of Chancery. He was appoititéd
ith Juý

to this office on the 1 1844.
From what has been w en, it will be seen, that iri

-the various offices held by_,ý1r. Spraggé, he had splendid

-opportunities for -becomi";''. familiar wigi 'àll- the duties

appertaining to officers of that Court.

1 have mentioned before* that Mr. S was not a

politician, and had no taste for politi- î là mpathies,

and I believe, the voting power he possessed wer

with the*Conservative party.

In the year i85o and beginning of 18 1, the-ý sec ond

Baldlyin-La-fontaine Reform administration was in power.

Mr. Baldwin had always a most cqnscientious regard* for

law and its due admini!itration. The Court of Cha.nc'ery.*

with its Chancellor and two Vice-Chancellors, wàs -indeed

his 'and Mr. Blake's creation. When -an

attempt was made in Parliament to abolish the Court

which he thought so essential for the. country, he resigned

his place in the niiniîtry, rather than submit to such an

Ïnsult. The attempt was considered by him li-e an

attenipt to# strangle one's owu, child'. When, it came to

the appointment of a second Vi . e-Chancello-r«-, under his

and Mr. Blake's Bill, he had no difficulty in. offéring M-r.

Spragge the p'sition,,whi'ch Mý. ragcre accepted, and

th u ' becanie Vice-Cha . ncellor of tee Court in which he

had held the minor offices for, thirteen years. He was*

inted Vice-Chancellor 'n th 27th Decé*mbér i8ý0

and on the same day Andrew Norton Buel was appointed

Master of the Court.

In 1869, Vice-Chàncellor Spragge was * promoted to the

Chancellorship of the Court, in* succession to the Honor-

able Philip. Van Koughnét

There.were many cases before him as Vke-Chancellor,

which he disposed of to the satisfaction' of the profession.
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He. was always, ready- to hear a case through, not coming
to suâden or erroneous His expérience as
Master liad paved the way fora successfül judgé. I need

not cite, any of tÈe cases adjudged by ý him while Vice-
Chancéllor, but will only refer to sôme cesès in which he

gave judginent as Chancellor and head' of the ' Court
of Appeal, of which Court he was created Chief

-justice on the2nd May, 1881.
Arclîer vs. Scotty 17 Grant 247, was a case decided by

the Chancellor shortly after his proinotion to the Chancel-

lorship, and is important as beari.ncy on the Statute -of
Frauds. The plaintiff brought suit to set aside a convey-

ance, which the plaintiff had beèn induced to exécute,

and for relief against the second clause in. a will, -under

the follôwing circumstances : The defendants.. Scott. &
Erritt, had acted as solicitor and agent, respectively, to

one Mrs. Hill.* Erritt wa*s employed -by he ' r to get ýher

will drawn. She- was on her death bed at thé tirne, and

was anxious to leave whatever she had to her niece, the

plaiiitiff. He procured.a will to 'be drawn by a solicitor

ýnot Mr. Scott), 'and, left it with her for ex'cuiion, -express-

ing amish ngt to be a witness. She was an intelligent

per"son, and compétent to make a will ; and having read

the instrument, she executed it in the présence of two

4ernale friends. By the first clau4ýý all her réal and

personal property were given to the plaintiff. The second

clause was as follows:

Having sold and "ed to convey unto W. H. Scott, Esquire; of

ýFeterboreugh, àforesaid, Barrister. the follo*ing parcels of real estate,

namely, the south half of lot numbernine, in the fourth concession of the

Township of Enniimere, in the County of Peterborough, containing one

hundred acres-more or less ; also, the residence and one acre of land in

the Townehip of Monaghan' adjoining the said Town of - Peterborough ; 1

devise the said two parcels, sold to Mr.'Scott, unto the saîd

Sbphia Archer in fèe simple: and I hereby direct her to, convey the mme

te said, -Scott ; and I . hereby devise- and bequeath unto the said SoPhia

Archer along with all - my Ô ther propertýy the purchase money to be

'in respect of ;aid parcels to be hei own property for her own- un ê' and

benefit absolutely.
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A few dayîr afWr executiiig the will the'testatrix died

and Erritt induced the plaintiff, who was under age, to,

execute to the defendant Scott a onveyance of the

property., rneritioned in the W'ill, without his paying or

providing for the consideration. There was no evidence

of any bargain with Scott for the two lots, as stated in the

will. There was a written bargain.mrith Scott as to ne of

k the lots, and Erritt s-aid there was a verbal bargain p sell

to Erritt the other lot mentioned in the will; but lie did

not set up any writing to that efféct, or any part perform-

ance-of the alleged bargain.
It was argued-beforè the Chancellor that the admission

in the second clause of the will, of the salé was sufficient

to sustain the transaction. The Chancellor, however, held

différently, sayinig:

I (Io not see how the Statute of Frauds is to be got lover. There was

no contr'act in writing between. M rs. Rill and Erritt, and assuming her

will to be a sufficient note in writing within the Statute, as 1 think it

would be if it contained all that is necessary to constitute a contract,

there is this difficulty, that it does not contain all that is necessary in a

contract for the sale of land , the price is an essential element. The will

speaks of the purchase money, and I suppose it is to, be inferred that the

3c, e the difÈcultyamount of purchase money had b en agreed tipon, but

remains t'-iat there is no note or memorandum in writing of the person to

be charged upon the contract, of that essential element of a contract.

Mills vs. Cottley 17 Grant 335,was an interesting case,.
involving the right of a party making advances to a trustee

for the purýoses of a tiust, but takincr the trustees personal

bond for repayment, the money advanced having been

applied to the purposes of the trustee, to stand in the place

of the trustée to the e,xtent' of the advance, against the.

trust estate, The Chancellor held that the party advancing

he oney bad such-right- He said

The Plaintiff 'a equity is, that he àdvàneed money to the defendants as

trustees taking their personalbond for repayment, and that the money so

advanced was applied, to the purpom of the trust, and he claims to, stand

pro tawto in the place of the trustees asagainst thetrust estate. It is.not

disputed;that money*was 80 àdvanced by the plaintiff and that it wm so.-

applied by the trustees. 1 think the plaintiff bas the equity which he

claims by bis bill.



The cases so far quoted may býe considered by sorfie,
not all of m-uch importance, they do, however, involve.

principles, the elucidation of which is useful for the
iiistruction of the popular if not the legal mind.

We come now'to -consider a * case, which has perhaps

been -the subject of more controversy, tharr almost any
-other case that has ever occurred in Ontario. The mis-

fortune is, that the c4se has been the subjéct.of coAfroversy
not only in the Courts, but in the Councils of two Govern-
ments, the Dominion Government and Ontario Gôvern-

ment, and iias been the subject of special Local Législation.
1 do. not propose to deal with the political questions

.involved, but only "Ith the legal and equitable issues. In

these, 1 think, the Chancellor stands out pre-eminent. The

;question presented for his consideration, and that of his

brothers of the Ontario Court of Appeal Bench, waýs a

simple one ïn Ïtself, but in the principle involved of

far reaching consequences, nothing' more or less than.

the blocking up a stream against part ' ies . desiring to

,float their Iorrs and timber down that stream, to or

toivaWâs the market where the, loas or timber were to be

The case I refer to is .McLaren' vs,, Caldwell, reported*

in 6 Ontario Appeal Reports, pageý 472, et seq. The

plaintiff, à lumber'mercbarit, 0 * n the stream in question,

had m ade, improvements - on the stream, had' acquired a

title, t'O twelve parcels of land on -the margin of the

stream, anë in ' some,. if 'not in all the cases, inclucting

.the bed of the stream ; the stream itself Was about two

hundred miles long, and during time of freshets was

capable of floating down its couýse timber, rafts, and cràfts.

The plaintiff's bill was filed for. the purpose of obtaining

.an injunctio*n against-- Caldwell, the deféndant, a rival

.timber merchant, higher up the stream, to preve,nt his

.floating his timber down the stream to market.

By the Act, of i i Victoria, cap. 87, sec. 5, embodied in

secs. 15 and 16 of the Consolidated Statutes of Upper

-Canada, it was enacted
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That it shall be lawful for all persons to iloat saw-logs, and other

timber, rafts, and craft, down all streams in Upper Canada during the

Spring, Summer, and Autumn freshets, and no person shall by felling

trees or placing any other obstruction in or acrow any igich streani,

prevent the passage.thereof.

Now singular as it may appear, leaving out surplusage

of words, the real point was, whether 1' all in the section

quoted, -rneant what it said,-or only meant "some" streams,.

instead of all streams. It had been decided by the Court

of Common Pleas in Boale 'S. Dickson 13 -C. P. 337, that

that section did not apply to'the caseof any stream when

improvements Were necessary to be made to render the

Stream floatable : that the clause did nôt alter the charac

ter of the private streams, and that the owner of-the land

over which the stream flowed had a right to prevent an

intrusion, upon it. Op the ca:se. going býfore. Proudfoot..
V.C, Wthe Court-of Chancery, he granted the injunction,,

in -the law appliiable to the -case following Boale Vs.
Dickson. , H is concluýion, as wélI as the correctness of the
decision in Boale vs. Dickson, wâs challenged by the

defendant, who appealed to the Ontario Court of Appeal.
The case was most ably argued by Sunsel for both sidés,
and the judgnient of the of the Court on

the 8th july, 1-881.
ý2 gore cf aveChancellor S«Dra a judgment, in which he held

the decision in mable
Boale, v.ý. Dickson not to be confýr

to the Statute: ineffect holding thât the defendant Cald,-
7 well had a right to float his timber down the Stream.'

Two others of the judges of the Court of Appeal.concurred
in his conclusion, one of them' Mr. justice *'Patterson

lengthy,- well reasoned judgmeï t. As 1 have
-only,-to deal with the Chancellor, I will only give the

important parts of his judgment, which I may, be permitted

Pto say is clear, non-diffusive, striking the point Without.
circumlocution, and giving effect to the Statute as it wasand
not legislating to a conclusion, He said, in his dgrnent

Upon -the appeal ý-to this Çourt it ia conténded that the con"ruction

placed upon the Statute in Boale v8. Dickedn wa'8 not correct. It becomes

our duty, therçfore, to consider and détermine that question.
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It is obvious from a perusal of the Acta (which are consolidated in cap.

48 of the Consolida'ted Statutes of Upper Cenada) that it was the policy

of the Legislature to encourage the lum*,,trade of the Province, and tc>

preserve the fi8h in thestreams. The Act of 1828 (9 George IV. cap. 4),

recites: " Whereas it is expedient and found necessary to afford facility

to tfie inhabitants of this Province, engaged in the lumber trade, in con-
veyingilieir rafts to market, as well as for the ment of fisli, in variohs

streanisnowobstructed by Mill dams.', The same policy is evidencý<ý-by
Victoria, cap. 87, the let section of which suppliffl what may bý taken

to'have been omitted in the Act of 1828, viz., that'aprons or elides to mill

dams should be so constructed' as to afford sufficient depth of 'water for

the passage of saw loge, lumber and timber, a provision'-, embodied in

section 4 of the Consoliélated Act. Theà in section 5 of the same A-et wè
fiàd enacted wbat is embodied in sections 15 and 16 of the'Consolidated

Act. The first clause of section 5 is in the sanie terme as section 15,
beginning thus: "Antl be it enacted, that it shall be lawful for &U persons

to float'saw loge, &c.*, and other timber, rafts and crait, dowm àll strewn8
in Upper Canada du-ring the spring, summer, and autumn freshets; and
that no persoa shalý by felling trees, or placing any other obstruction in
or across àny such stream, prevent the passage thereof. " In Boale rX,
Dickson the opinion is expressed 1' that this right-so given extends only t(>

such streams a., in their natural state, will, without improvements, during
freshets, permit saw loge, timber, &c., to be floated down them ;" to streains
of a different class to those mentioned in the 3rd section, "dow-n which,
lumber is u8ùally brought."

No such qualification of right is : to be found in the Act, nor in any of
therevious Acte *prebv.consolidated. There à nothing in the contexts

of au' of iliffle Acte shewizig. or tending toshew, that such qualification
was intended ; aâ we know, from. what we find-ia the' evidence tàcn in

this cause, that, confining -the right gi ven by àeg*M.n 15 to such streanis
as are described in -the passage I have quoted,.,4rom Boale v8; Dickson,
would go far to, defeat the avowed policy of..tlié 1,egislatýre.

To adopt the construction put upon the Act in Boale rq. Dickson, we
muet read 'all streams" as meaning "I'some streams," and we look in
vain in the Act for any class of streams; defined as they are d éfined. iii

Boale rs. Dickson. If wh at is supposed in that case to, have, been intendeci

by the Legialature had really been intended, 'section. 15 should have run
thus: &.All persons may fl"t saw loge and other timber during the

spring, summer, and autumn freshets, down," not *11a.11 streams," but
Such etreims as in their natural state will, wilthout improvemeûts, peýmit
saw loge. timber, &c.', to befloated do*n them."

Is it too muéh to say that such an alteration of the Act is not co.ustruaion,

but legislation. 1 am unable to concur in the construction put upon,
sStion 15 of the ILet in Boale vq. Dickson; There being no context, ner

indeeà aaything whatever. in any of the Actd'on this subject, to control'
the ordu'ukry grammatical. meaniâ 'of the words uSd, we'must reod them
in. tbeir ordinary grammatical sense, and should therefore coixatrue wetion
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15 as giving the privilege to all persons to, float saw logs andlotber timber

down all etreama in Upper Canada,.during the spiing, sumniër, andeutumu
7.4 freshete.

AW "Nôtwithstanding this plainly -expressed judgment the
Supreme Court of the Dominion, ait Ottawa, reversed the

decision of the Chancellor and Ontari ' Court of Appeal,
holding that the dçcis"ion of Boale vs, Dickson was good
law." See McLaren vs. Caldwell, 8 Supreme Court Reports, -

435. But, on appeal to the Privy C'ouncil, in Enaland, the
1 decision of the Chancellor was sustained and the Supreme

Court reversed: 9'Appeal Cases,' 392.

The parties to this suit expénded as. ni as $20,000

in costs, before the final conclusion was reached. t

séerrfs a large sum, to expend in unravelling the ques-
tion. invôlved, but j udges, as well as Doc'tors, will differ,

..and when that occurs, a référence to the Court of final
resort. must be made, in 'rder to a final and conclusive
settleme'nt of the controversy.

The case 'of RegWa 2ps,.,Hodge,, 7 Ap' eal Reports, is
another case ih'-which- the judgment of the Chancellor
was sustained by the. Privy Couný-iL The questlon was,

whether the Ontari could delegate its
powèrs in regard to sho P, saloon, tavern, auctiùneer, or.

other licenses, to a Board of Licensè Commissioners. In
the particular case Hodge, a liéensed tavern keeperin
the City of Toronto, lîad ýeen convicted, by the Police

Magi§trate for allowing a billiard, table to 'be used in his
tavern after the hour 'of sevën o clock at:ý niaht, in contra-
vention of a resolution, - and'enactment of the. Board of

License C'mmissioners of the City. The Court of Queens
Bénch held the conviction to be bad, holdin that. the
Legrislature could not délégate its powers to, the.Board* of

hk License Commýissioners. The Chancellor held: that elhe

i4 Legislature had such power. He said:

k

My conclusion l'a, that it cannot bè correctly laid down as a proposition

J 4 of law, that a Legislature cannot ý delegate, its *powers to other or
'to boards of officera -created. by itselt in order to the carrying out
législMion upon partýcular subject& It is not necessary to go further.



It has been the course of legialation to (Io this in England àuxl in Canada,
and aloo in the neighbouring republic, and it is maniffflt that a contrary
doctrine would cripple legislation to a very serions extent.

I need not refer to any more decisions of the Chancellor,
but* will add that he was a judge of sound judorment and
great eiperience.

The Chancellor was a devoted son of the Church of
England, and was frequently a. delegate to the Synod of

the -Church. . He mafried a daughter of Doctor Alex-
ander Thom., Staff Surgeon and Mèdical Superintendent
of the niilitary settlements on the Rideau. He died' at
his residence, in Toronto, on the Coth day of April, 1884,

leaving him survivinct two sons and two daughters.
One of his sons is a practising physican in Toronto, and
another a clergy'ma'n of the Church ofEngland, stationed
at, Nèwmarket, in the Coun- ty of York. "The w idow of the

Chancellor only survived him four days, she having died
on the, 24th A'ril, 1884.p

The memory of the Chancellor and his wife is perpetu-
-ated by a tombstone inscription WSt. James's Cemeteryy

which reads. as follows:

IN
LOVENG REMEMBRANCE

OF

JOHN GODFREY SPRAGGE,

CMEIP JUSTICIE OF ONTAR109

BOR:e SEPTEMBEU 16TH, 1806,

DIED ApRiL 2Qm, 1884,

AND

CATHERINE SPRAGGE?

DIEDr APRIL 24TH, 1884.

liq DÈATH XOT DIVIDED.

Màke them to be. mmbered with Thy SaintB in Gtory Everlanting.

40--L. J.
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xxiv.

TIIE HONORAIBLE PHILIP MICHAEL MATTHEW SCOTT

VANKOUGHNET, CHANCELLOR- OF UPPER

CANADA AND OF ONTARIO.

HE Honorable Philip VanKoughnet was
second Chancellor of Upper Canada. 1 omit
the Michael Matthew*Scott' here, and, as he
was generally known as Philip VanKoucyhnet

before he reached a seat on the Bench, I cou Id - not
i f 1 would call him by any other name. The pleàsures
of memory call me back very many years, to the time

4-
1 first made the acquaintance of Philip VanKoughnet.
I thin- it. was in the year 1839, or i84o.,ýwhen- I met hii-n,
a guest at the hospitable table of Robert Hervey, of

BrockvilIe.' I was then a Law Student ïn the office of
George Sherwood, 'who was afterwards judge of -th e*

County Court of Hastings, and was invited to Mrs.
Hervey's, where, as 1 have said, 1 first met Mr. Van-
Koughnet and a fiÎend,'Doctor ickenson, of Cornwall.

I had an idea then, which I have since Jearned was a,
mistaken one that Mr. VanKoughnet was two or three

years older than myseIL He presented to my mind -a
young man of'manly qualities, anddf sociable disposition..
He was most agreeable in conversâtion' refe M---*ng with
engaging vivacity to the life c

-of a soldier, whi 'h le hàd led
d-uring -the. Rebellion of 1,8-37. He had urned out, it
was term-ed in defence of the Provïnce, and was an offiSr.
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in the Incorporated Mjlitia. All I knew of him then was,.
that he was the son of Coloriel VanKotighn.et, of Cornwall,

who had for many years, some , tirùë before then, repre-
sented respiëctively the co«'ntiè" oIrSto.rÉnont .and Dundas:

in the Upper Canada Assembly. Colonel Van*Koughnet,
the father of Philip VanKoughnet, was a man wÉo had

-earned the respect of his contemporaries:, for his sterling
qualifies and honest patriotigm. He fiad all the stubborn-

.ness of a Germari--.with the pa'triotism* of a Briton.
the eýrly part- of the eighteerM century, the ances-'

tors of Phillip VanK-6u*lfnct 6raccordi-ng t6theý'orgina1
spellingý' VonGoughnet, èmigrated from Colman in Alsace,

ý.,.tO thé'-British. Colonies in America, and the family

remâin'éd, fhere till the close of the Revolutionary War.
During the American struggle for Independence, the

VanKoughnets espoused the cause of the Royalists,
adherinor to, England's Crown and King. At the close of
the warthey found. like many others, that it ivas all but
impossible to live 'among a people, whô, puffed up with
their success in the revolution; werè ready and willing to-
drive frorn the country those who preferred King George
to George Washington.

In the year 1783, the fariii ly left the United States " and.
-settled là the neighbourhood of Coýnwa1J. - 1t is a tradi-
tion "in the family, that -the Arnericans lhad become so,
incensed- at, him onaccount of his loyalty that they set a
price on his head, hoping to. force him. înto, submission to,,,
the new Government. In this, however, they were unsuc-.
cessfül.

Philip Van'Koughnet,, (the ýfùture Chancellor,) was bom
at Comwall on the 26th- january, -1823. He received- his.

éducation there under» Doctor Urquhart, who was district
school inaster àt Comwall, »e s'chool being 1 held'in the same

building in' w'hich Doctor Strachan educated- so m' any of
our Judges. Doctor U rquhart was* recognized, as" one"of

the, best scholats in i4e eastern ý parl of .the. Province.
Doctor Utqùhart-bad -a - very high opinion of'-the capacàý

of bis « young - pupil, and -prophesied ' for h im a' fiture
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qi, iguccessful career in whatever prQfession he might adopt.

Mr. VanKoughnet's mother wýý>most de'irous that he
become a- clerg) is

-man, 4nd dîrected h' earlier

cducation to that end. The rebellion breaking' out; the

-sound of martial music was too much for Doctor Urquhàrt s
pupil, and his expercience in these days, diverted his

attention from theological studies in anotl;ër direction.
'î Hearing Mr*. Haaerman when Solicitor-Genéral in 1837

zor 1838, make a brilliant speech, he determined to abandon

the idea of entering -the Church, hardly perhaps'his own,ýe
and take up law as a pýý)féssion. He had no sooner-

resolved than he acted. Presentincy -himse'f before the-
Benchers of the Law* -Society, he was entered on the-

-books as Student in - Michaelmas Term 2 Victoria 1838
and at-once entered upon his studies in the office of
ýGeorge jarvis. Esquire, of Cornwall, afterwards jàdge of

the County Court there.

Philip VanKoughnet had veW rnuch' of the soldier in.
him ; to retàin soldie rl uà el

y- q, litics, and at the sam time
-d he c.ou'ld no

evote himself to lav t have done better than
-me a student, of. performédý1'; c beco Mr. jarvis, who bad

-distinguiýshed service for hïs country .in. the ,var of 18 12.

After being in the, office of Mr. jarvi 'fora time, his

-ambition caused him, to seek out an office in the capital,
Toronto,wherc: he might complete his course of studies.

Messrs. Smith & Crooks of Toronto, then had a very

large and cyrowincy business, and were glad to, admit Mr.

Van Kouo h net to their office where he provéd st
painstaking

studious and tudent. Philip VanKoughnet

was one of those men, wha, without seeming to be, was

really in -his Student and early Bar days, the most

industrious of his class. He could'apply himself to. the

routine wçork of an office allday, and apply himself to the
Z study-of-law books nearly all night- and not féel the woise

*for his labour. - In hiÉ early days he h«id an irôn corfstitu-

tion, which. gave him an advantage over most of his

fellows. When he was in the office "of Smith 8r Crooks,-he

Was recognized -by thern as their best and most diligent
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student. He took the lead. in the office, and retained i.t

till the expiry of his articles in 1843, He was called to:
the Bar in I+ilary Term, 7' Victoria, - 1843, and soon after-

wards fo'med 'à partnership with Robert Easton Bums,
afterwards Judge of-the Queen's Benchý and with Oliver

Mowat, the present Premier and Att"orney-Generai of the
Province of Ontario.

At thi ' s time,,the Act prohibiting County ai-id District
Couri judgçs practising, ýIad not yet. been paý;sed. As
soon,_'however, as the Act making- sucli prohibition wàs
passed, Mr. B.,urns withdrew from the firm which then

became the firm of Mowat and VanKo'ghiler. Durl*llor.

the time he was in these firms he was not only a day-
wor-er, but a night worker also'; he and. Mr. Mowat

frequently givingr a good part of the night, as weil as the
whole da-ý-, to the business of their clients. The practice

of these firms was larggrely Equitý - and in those days of
loncf, voluminous bills and equally long, voluminious

answers, with interrogatories and cross-interrogatories,
now happily-abolished, those who wished to practise their
profession successfülly, had necessarily to devote theïï
whole tin-_ýè' to work. It niust be rememberred,'too, thaît
theseý were not the days of either stenographers -or type-
%vriters, consequently the manual labor of an office was
much greater than it is now-.

Mr'. Mowat'and Mr: VanKoucrhnet were in partnership, -
for a conýiàerabIè timetheir office being a little above
what are n'w'the Romain Buildings,* on King street. As.
1 ý_boarded at Mc Donald's,_ H otel,-.then located on the spot

-where the-ýý-Romain Buildings. stand,*as did-a-lgce'- owato
r 4.1 ýý -- .4

I had a knowledgè of the retirement of Mr. Mowat from'
hotel to office, to - do nidht work -there, whicIf seeméd. to

occupy him as much as' his day's, labours.
On th-z termination of* Mr. Vaýn'K* oug4net's partnê.ship

with Mr. Mowat, his brother,- Matthew R. VanKoucvh'net;

joi nied hitn, and they £arried on bu-skiess. together for s.âme

time. He had by this time got a very prominent position

at the. Bar, and was much sought afiée -as Counsel. to
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conduct important cases-- He had crreat natural ability,

which, added to his, legaI knowledge and eloquence, mad eî
him a very successfül 'nisý-prius Advocate, as well as

Coutisel in Terhf.ý - 1 have been frequently with him at the

-Cobourg Assizes, and witnessed the large numblerof briefs

which fell into Iiis-hands, and the ability and suýcessfùI

manner in which he conducted cases in the Courts.

During the latter years of his. practice at the Bar, Mr.

VanKoughnet-- gave the most *,of his attention to Equity.

His contemporaries practising in that Court, were Mr.

M.ovat, afterwards Vice-Chancellor; Mr. Strong, after-

wards Vice-Chancellor, and now judge of'the Supreme

Court; William Roaf, and other prominént Chancerv.
Barristers.

Mr. VaiyKoughnet was one of the few men who practised

both in the Common Law Courts and in Chancery. His

rivals of thesedays were all men of ability.' I don't think

any of them. claimed superior-4-y over, if équality with, Mr.

ValiKoughnet. He was for some time Professor of Equity

Jurisprudende in Trinity University. It was his custorn

to lecture orally, which is no doubt the best mode for

impressing the hearers; of more value than reading from,

notes. His lectures were instructive, and much appfeciated

by those who heard them-.

Mr. VanKoughnet had naturally a large.and expansive

mind. He preferred the wide paths of .Equity to the

narrow limits of the Common Law.

. Mr. VanKô'ghtiet was appointed Queen's Counsel by

the Baldwin -Lafontaine Government in, 1850, though he

h ad been offly seven. years at the Bar, and was. only

twenty-seven years of age. As he was a political opponent

,of that Government., it was idonsidered at- that time' a

tribute to his ability and standing at the Bar.

We nov come to Mr. VanKouýhnet's Parliamentary

eareer.. Up to i?5ý the Legislative Council had been

-nominative. 111 1856e by the Act 19 & 2o Victoria, cap.

i4o,.the Councitwas made elective. The-Act-provided

-. that thereafter the Council shôuld be'composed of the
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t)ien present nominated rnembers, and of forty eight mern-
.bersý to be clected fdr eight years, and to that end the

Province should be divided into forty-eight electoral
divisions, tw ' enty four in Upper Canada and - twenty four
in Lower Canada. This Act reccived Hér Majesty the
Queen's assefit on the 24th June, 1856, and proclamation
thereof was made by His Excellency, Sir Edmund Walker
Head, Governor-General, in the Canada Gazette of the

14th JulY. 1856. By the 8th section of the Act, the
Governor was directed on or - before the first day .of the

foll'o'wina, September, to issue writs for the election of
twelve Legislat ' ive Councillors to represent the twelve

clectoral divisions. In i 8ý6, Sir John Macdonald induced
Mr. VanKoughnet to enter the Gov'ernment of ' the day-
He was my reluctant to enter politics. I was with him,
half an hour before he -accepted office, and know how

unwillincr he was to enter the Ministry. Personal * friend-
ship for Sir John Macdonald, however, prevailed with, him.
and be became a Cabinet Minister, as President of the

Council. The choice had to be confirmed by an electoral
constituency, and Mr. VanKoughnet became a candidate
for the Rideau division, to -represent that District in the
Legislative Council. He was a comparative stranger'to

the constituency, but by vigorous action, and 'the aid ot
influential friends, he was elected for the division by a

handsorne majority. He was Commissioner- of Crown
Lands in the Macdonald-Cartier Government, formed in

1857, on the retirenient from the Government of Mr.
Taché.

The d'âyafter the 'formation of the Macdonald -Cartier
Government Parliarnent was -dissolved, and the parties

w ent to the hustings, the "Clear Grits," as -the extrerne
Radicals had got to, be known, with the cry of " non--o

sectariân schools." .and '« representation ý by Po 'lation."

By the Union Act of 184,, the Repres'entatives frorn

cach ' Province were -eqùal, although at. that tirne Lower
Canada had the 1aýgeîr pop'ulatio'n.' The ClearGrit now

contended that, as Upper Canada had.outgrown the Lower

CHANCELLOR VANKOUGHNET.
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Province, and had considerable preponderance of -popula-
tion, she should have more members than the sister

ng Province-in other words, should have a preponderance of
power. However popular such a cry might be in Upper
Canada, it gainéd no assent from the Lower Canadians,

who always contended that the Union w 'as forced upon
,î>ý them'. In the contest which took place on this issue, the

Ministry.lpst three of their members, viz., Messrs. Cayley,
Spence, and .Morrison. The. Lower Canada electors,
returned an ovérwhelming body of Ministerialists.

k3R The néw Parliament assembled in Februaryý 1858.
When the House met, they were informed that Ottawa

had been selected as, the Seat of Government, on the
dation of Mr. Macdonald

recommen leader of the Govern-
ment. The announcement to the House had a very dis-
turbincy effect. The opposition in the House mo'ed a
resolution, and several amendments to the Address pro-
posed by the Government, d'approving of Her Majestys
choice of Ottawa as a Capital. After an animateà-discus-
sion, Mr. Piché moved, that in the of the House,

tJ Ottawa ouaht not to be the Seatof Government for the
Province which was carried by a majo'rity of sixty qur

to fifty. ý This was a clear defeât of the Government and
the'Government resianed. Mr. Macdonald treated the

deféat as disrespect shewn-by the House to the Queen's
decision. The Government had a majority in the HOuse
on other questions,, but on this exceptional matter they
were not able to command- a majority.

The Opposition, however, were eager for office, and in
"7 -the fact th-at * they were in face of minority, except

on that sole question, on being applied to by' the
Governor for counsel and advice, fornied a Government
under the leadershi ' of the Honorable Georcre Brown for

Upper Canada,. and the Honorable 'A. A.. Dorion for
Lower Canada ever. since known'as the" Browný-D'rion

Government.
Mr. VanKoughnet on the fall of the Macdonald -Cartier
-X'xovernment ell, with it Tik fall, however, was not W
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be Qf long durati on, for after an existence of but two days
the erown-Dorion Governm'ent sufféred a deféat in the
House. Not more than eig4t days had elapsed before a

new Governinent . was formed, composed of nearly.all, the
old members of the Macdonald-.Cartier Government, the

exceptions consisting in Messrs. Galt and George Sherwood'

taking the places of Messrs. ' Cayley and Loranger, who

ivere left out of the new arrangement. The new Ministry

was called the Cartier- Macdonald Ministrv, and was
formed on 8th August Mr-. Macdonald was, hov-

ýF ) 1858.
ever, the real leader, as before-.

Durino- the Session Of 1857, an Act relating to the

Indepeildence of Parliament was passed,*.the 7th section.
of which provided that:

Whenever any person holding the office of Receiver-General, Inspector-

General, :ýecretary of the' Province, Commissioner of Crown
Attoriiey-Geu'eral, Solicitor-General, Commissioner of Publie Works,

-Speaker of the 'Legislative Cou neil, Presid int. of the C ommittees, of the
Executive Couneil, Minister of A culture, or P6stmaster-General, andt . gri
being at the samé time a member of the Legisiative Assembly, or an

elected member of the Legislative Couneil, shall resigu his office,,,and
*itilin one month afterhis resigwation1 , accept any other of the said offices

he shall net thereby vacate hisseat in the said Assembly or Couneil.

As the old Macdonald- Cartier Ministry'hâd 'ot been

out of office a month, the new Cartier- Macdon ald Min-,
istry could, giving a strict interpretation. to 'this Act,
avail themselvés of it, and, by merely changing places,

retain office without going back to the people for.re-elec-
tion. This they did. Mr. VanKoughnet,, from being

Minister of Agriculture in the Macdonald-Cartier Govem-
ment, becomina'*Com.missioner of Crown 'Lands in the'

new Government. - The O*ther Ministers were: 'for Upper
Canada: Flonorable John A. Macdonald, Attorney-
General, Upper Canada; lionorable John -Ross, President

of. the''Council; Honorable Sidney Smith, Postmaster,-
General ; Honorable George Sherwood', Receiver-General.
For Canada East: Honorable George E. Cartier, - Premier

-and Attorney-Gen'eral Honorable A. T. Galt,. Ins-pector-

41-L. J.
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General; Honorable L. V. Sicotte, Minister of Public
Works; Honorable N. F. Belleau; Honorablé Charles

Alleyn. Some of the M-inisters made a double change
of office; hence this rearrangement was called, The
Double Shuffle."

-q It was* fortunate for the Ministry thatthe* Act to secur
the Independence of Parliament, 20 Victoria, cap. 22, was

Aý on the Statuîte Book, for it saved them a, great deal of
trouble and inconvenience. They were not disposed. to

go for re-election so soon after a general election.
They insisted that they had never, as a Government, lost
the confidence of Parliament that though defeated as an

old Government, on the question of the locality of the
Seat of Government, they were quite justified, as. a new

Government, in îaking the benefit of-the Independence of
Parliarnent Act.

This is a grave Constitutional question, which for the
purpose of writing the life of Mr. VanKouglinet, need not

éU be discussed. uestion of law, the Ministry were
sustained in theinterpretation they had placed on the Act.

To test the question tmio actions were instituted, one in

the Court of Oueens Bench and the' other in the Couit

of Çornmon Pleas. The cases were Macdonell vs. Smith,

17 .310;and Macdonell vs. Macdonald, 8 C. P. 479.
In the pleading in t1ïose cases it was stated that the

as Post m aster- Gen eral
« Ministry of which the defendant,

%vas a merriber, all resigned office on the 29th july, and

on the, 2nd Au-aust %vere succeeded. by the 'Opposition
+ -%vho resigned on the followincy dar: 'that, on the 6th, the

old Ministers were re-appointed, but took diffèrent Qffices
t7,

from those which they beforé held, and on the 7th,

-resi ned agairi andw, -appointed to their Id place'9 ere re 0and it was alleged thàtý, the -appointmefit to a différent

office was colorable,. and ffiade only to, enable défendant
î to resurne his original appointment, withoui going back

for re-election.
_-L 3 ýe after full investigatl' -and considering theThe Court,

-%vhole case, held, that altliough. sucU a proceeding wa'
'ît



probably not contemplated by the Aîct, it was allowed

-ýby it : that the Court could not look at the motives of

Ministers, or strain tiie construction of the Statute so as

to, impose a penalty; and that, w hether the course taken

was or was not consistent with the systern of political,

.government established in this- Province, was a question

which they could not take into considéý0-
It will thus be 'ýeen, that the Court- dïd*ý'*ot * undertake

to decide as to the. peropriéty of the step taken, by Minis-

ters, to sustain theinselves in office. It is, enough to say,

they had the right, they claimed it, and were within the

law. The precedent was certainly not a good one, and

if ever attempted to be' repeated,.would probably be the

..cause of much constitutional inquiry.

The * writer of the " Life and Times of Sir John A.

Macdonald," bas cited two instances in which, as he says,

simIlar proceedings in relation to the holding of office were

resorted to in E ' ngland. One -case, in 18 39, by* Lord

Melborne, and another in 1873, when the Liberal Govern-

ýnent found themselves deféated'on their Irish University

Bill. Mr. Gladstone resigned, and by bis advice the Queen

invited Mr. Disraeli to form a Ministry. Mr. Disraeli

thought the situation over, and concl Üded not to try bis

luck in.the Commons a'-'cotistrýi-tuted;'whereupon Her

Majesty again sent for- Mr. Gladstone who withtheother

Ministers, resumed their places.', There was no re-electiôfi

-in either case,-as the writer thinks. He says, in refèrence

to, the Çanadian Éase

The case here differed somewhat, but not so as to change the constitu-
tional prîne iple involve- in the Engliah cases. * There was a slight legal

barrier' in the way in Canada, aiýd, it was avoided. by taking ad vantage
of the letter of the làw.

So far as Mr. VanKoughnet was concerned, he was

probably - in a better Mition than any of the other

Ministers, as he had but ýrecently been returned to the

House'to hold his place as Leaislative Councillor for

eight years. Had he been a nominative membe.r, instead

-of an.elective, he would have had no cause to consider the

ý /l'
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question of re-electiofi. In his varlous offices of Minister

of Auriculture and Commissioner of Crown Lands, he

crave great satisfaction, inaugurating reforms in the

departments which were of permahent use'. - From the

titne of his election to the Legislative Council lie was

leader of the Governnient in that body. ' 'Hi_ýÎconciliatory

manner disarmed opposition in the Councir,--lié was

srriooth and- ready in debate, gpd could always

depended upon to do' justice to aieàubject left iîiliis

charge.

Mr., VanKoughnet was sent as a delegate fo England, to

confer'with the Imperial authorities on the subject of tlie
ýPD u Intercolonial Railway, the purpose of whicli was to unite

the Maritime Provinces by. an iron bond, and afford a

ready nieans of acces.s to the capital, not only for the

colonies but f6r e . igrants coming to the country, as àlsu

a ready means -of.--tra sport for troops if required froni

Encrland for defénée of the country.

Mr. VanKoughnet was appointed Chancellor o( Upper -

Canada, on t'h.- i8th March, 1862. On taking his seat on

-nch he found-,the duties onerous, requiring all histh 
e B,.-SUI in the perfôrrnance of judicial work. Owing to, the

long illness of his predecessor Chancellor Blake an(j the

vacaiicy subsequent to his - resignation, *there W"ere large

ý-arrears to'-be br p. The new -.,Ch'""' cellor had been

some years out of practice. Notw'lthstan.ding that, by

assiduity and attention, he soon had the Court and all its

offices id good working corder- - It was soon apparent tô the

profession and to the public that he was the man for the,

place. He had great-quickness of perception, and grasped

the points of a caàe readilý. In most of the cases argued

before him he gave judgnient at the close of the argument

and was'seldom revérsed by a higher Court. It was

he who introduced the present practice of bearing

theargumentof acase immediately on theclo'se of the
at e evidence was first taken and

evidence. Before th th

the case subsequently aigued at -Toronto, wheihe'r the

Court had been' held inthe country or in Toronto. His



-courtesy and consideration made him highly esteemcd by
the Bar. He introduced many reform' in the of
the Court, which 'emof great value'toý the practitioners
and to suitors.

The cases heard bcfere m are reported in volumes
ten to sixteen of Gr;::eRep'rts. His decisions will

all be found to the point, without undue prolixity. L
remember many:s'*uch cases, but need only refer to one
regarding the -novelty of an invention. He decided the

case in favor of the plaintiff, and7 that the patent, which

.3 fo r an improvement in the method of making the

fi d iron rollers used in the construction of grain-
crushWýý or chopping mills. The case,--ïs Summers vs.

Abell i ý---,Grant s Chancery Reports, 53?. It went to a
ré-hearina and.. the Chancellor's judgment was sustained.

The plaintiff was a poor man, the defendant a wealthy
manufacturer at Woodbridge. The plaintiff claimed that
the defendant had obtained a -nowledcre of the plaintiff's
machine, aiid that he was manufacturing machines the

same in form and principle, in violation of the plaintiff's
right 'as first inventor and patentee thereof. The defen-
dant denied that Summers, the plýintiff, was the fi rst
inventor; he'also, alleged that tl-re maýhine bad been used
for the same and like parposes, longý before the plaintiff

applied for his . patent. Mr. J. A., Boyd, thé present

Chancellor, was of courisel for the'plaintiff; and Mr.
Maclenrfati for defendàn*' As may be supposed, with

such. counsel, 'the case was vigorously contested. The
'defe'dant, among lother objections to the -patent, alleged

tÈa,-t the machine was so simple that it could not be the-
subject of a pàtent;. but the Chancellor, in giving

juderment, said:

Upon the evidence, I find that t -invention of the inclined plane, or
perhaps the form and poaition of -the 'clined plane, eraployed by the

plaintiff- as' a means, or appliance, for i ecting the tool cutter, or the

: 
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roller upon the toal cutter, so aa to prod :1 e iral or curved grooves in
ce ir Ime 'e'nPI

() 
7h 

ý 

i 

ciný

the roller, was and is a novelty, firat introduc d discoveered by plain-
1 U 

& a=
tiff ; anq that his invention -is of gTeat utility in ucing the labor and ILI
-cSt formerly incurred ia preparing auch'groove plicity is no
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objection, but is its greater recominendation. Manyof the most valu-

,,able contrivances, when produced, are remarkably simple in character,
aurd therefore of the gr*eater benefit and àdvantage. One may be
astonished that everyone did not before adopt go simple a plan ; but the
merit of it belongs to him who first suggested and bÉought it into use.

This inýlined plane is, I think, the novelty in the plaintiff's cutting
hiachine. That the plaintiff has combined with it, for the purpose -of

working the machine, oTner things-not new-cannot, detract froin tDe

value of this invention, else no machine could be patented, as boards,
iWls, screws bolts, &c., necemary to its construction are not'new in

character. , The cutting oi - straight grooves in solid, ôr hollow, rollers;
or cylinders, by machinery appears not to have been new ; and so the

cutting of spiral grooves 'hy hand, ôr chippin as ;Iell. known and
eF pérhaps other means1ave been used: but it does n t appear to have

occurred to any one but the plaintiff toproduce spiral gr oves by giving'the
plane, on the edge o * f which the turning or index wheel works, au incline,
the neces" effect of which, is to give the grooves more or less curva-
ture, accordipg to the dip or steep of the incline-very simple, true- -
when it is pointed out to, you; and yet, introduced into practice, how

valuable.

I will not pursue'the Chancellor any further in the

-matter of judgments-they were generally terse, not too

-diffusive and, readincir them,, readily understoôd.

hèý-ýancellor was an'intimate and life-long friend of

mine. Whi at,the Bar, I had much companionship

ith him. lwàýpleasant and- agreeable'- with a great

sense of -humour, whlch, lent a charm to his conversation

his society was always %v -Lcome.

A nierrier ma
Within the limit of becog mg mirth,

never spent an hours ithaL"t 

g
Fe

s; In his political. life, I ha*d the mea of knowing his

sentiments and opinions. He was a m'ýan ve " firrn of_4 ry
se ;ý9f a most generous disppurpo osition utiostentatious,

and eter ready to. help a fr Ily o-fýend. He was.. rýýtýiUra
-vivacious temperament, and had hosts of frierA

married the daughter of Colonel Turner, an officer ne
-\Oof the regime hts of the Une. Hè had two sons, born f

the marriage-Philip and Edmund. The latter is now a

Commander In the* Navy: he earned distinction w'ith Lord

---ýBe* sford in his brilliant achiývements in Egypt.
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The Honorable Philip VanKoughnet died at Toronto,

on the 7th November, 1869, after a short illness.
At the time of his death the Honorable Mr. Mowat wa's

one of the Vice-Chancellors of his Court. He w,.is at
that time holding the Court at Cobourg.- On receivincr

intellicrence of the death of the Chancellor, he pronounced
the following. eulogy, which comincy frorn oneý who had
known him at the Bar, was his partner in *business, and
colleague of the Bench, has especial- value. Vice-Chan-
cellor Mowat said

As a Judge he was most conscientious, he had a profound lové of
-justice, and an exalted sense of judicial éluty. In the discharge of his

Office -he acted without fear, favor, or affection, if any Judge ever did.
Hewasfrom the first prompt in deciding, and that he was generally

accurate aa well as prompt is abewn by the fact that his decrees Were
generally (F believe) as seldom, appealed from as those of any Judgç we

vti-
ever had. Whatever those opposed to him, politically, may have thought
of the measurès or proceedings of the Government of which-he formed

part, nobody doubted the purity of his motives or the soundness of his
patrintism. He loved this Canada of ours, which was the land of hia

biàh, and he earnestly desired to promote its interests. _,_ 44

Mr. Mowat had not been of the same political party as
the Cha:ncellor had indeed'often found occa iffer
with hi-ri on political subjects.' The est-imate'he formed

and expiessed of him as a judore, was -but vo1ýcing the
opinion gf the opinion of the whole Bar, and of the
public. Ilis too early death was a great' loss to, the
Bench. Ele was n Ot 47 year's of age whèn he died. If

Fjt. had pleased providence fo prolong his life, there was
open for him a career of -gr.eat usefulness.. Personally, -he
was to me one of my most special friends, and-it was
with pain and sorrow that I joined the cortege.which
followed - him, to hi's last resting place in St James's

Cernetery.

Friend after friend departs,

Who haa not limt a friend?

There is no -union here of hearte,

That fincb not here au end."

1ý 
4 

.

CHANCELLOR VANKOUGHNET.
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THE HONORABLE GEGRGE SKEFFINGTON CONNOR

JUDGE OF THEQUEEN'S BENCH.

H E Honorable George Skeffington Connot»
was I rish io the manner born. He was the

son of a successfül Irish Lawyer, who prac-
tised in Dublin.

George Skeffington Connor, better known in Canada'as
Doctor Skeffington Connor, was born in the City of

Dubjin. H.e was an out and out Dublin man, and took
-Doctor Connor washis D. L. Degree at Trinity College.

an accomplished and highly eàucated man. Befoe

coming. to Canada ýe had- been called to the Irish Bar.ý_
nor with the intention of practising howéver, as he had

expectations of a good income from other
îl. sources than"

the Bar-he only went to the Bar causa honoris." It
was the cùstom of Irish gentlemen who were men of
wealth, or expected "to come into a fortune.to, take a

Z- Degree at the University and attach themselves to the
Bar as an honorable and liberal profession. Doctor,
Connor carne to Canada with William Hume Blake,.after-

,!e wards Chancellor- Blake, in 1832. In july of that year
-ied themselvesa number of young Irish gentlemen forn

into -an emigration society, determined to leave their
native land and make their future home in a new country,

ospects ôf'fortune fro illing the soil, th
where witli pr' -m-t- ey
could at the same time satisfy the. love for adventure so

_1M
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-congenial to the Irish heart. The company was a goodly

one ; it consisted of William flume Blake ; the Reverend

Dominick E. Blake ; their mother and sisters ; the late %1Ï.
Archdeacon Broggh; Doctor Robinson the Reverend

B12ýniaminCronyn, late Bishop of Huron the Reverend

làr. Palmer-, erwards Archdeacon Palmer and Doctor

Skeffington Connor.

It must not be supposed that these emigrants had the

titles of honor or dignity, which I have asëribed to îhem

when they left Ireland. Thesd were all, or' ncarly all, qf

Canadian growth. They did not -corne out aï ordinary

emigrants, but charteréd a vessel, the Ann of Halifax,"'

to carry thern across the Atlantýc. When only three days

out, one of the crew was ýei -ed-with cholcra, and before

morning his body was thrown overboard. Ou-ing to the

prophylactic measures of Doctord Robinson, the plague

was stayed.

There was after this ýan inclination in the hearts of the

emi(yrants tielr'ýe-turn to, Itelând but taking courage they

persevered in their und-ertaking .and affer a six weeks'

voyage, arrived in the St. Lawrence. They were subjécted

to a long quarantine at Gýosse Isle. The cholera was

epidemic in Canada thie year 832ý, and, the emigrants

were not alléwed to procaed'on their journey- till Septem- -4

ber; they then took up- their course for York (Toronto),

where tbey arrived uhattacked- by the dreadful disease

which in that yeàr carried off so many native. Canadians

andemigrants. The partyseparated in York: Mr. Brough,

Doctor Robinson, and Doctor Connor going northwards,

to the Township of Oro on Lake Simcoe, and the

remainder going west, to the Township ýqf Adelaide, of
which the' Reverénd Dornin n

ick E. Blakç;,had býen appoi ted

Rectôr. by Sir John Colborne, then Governor of the

Proviýnce.

Doctor Connor settled in Or','andtried his hand at

farming. 1 t is hardly to. be, supposed that a Trinity

College man, whose life had been devoted tô study and

p9lite literature, would be. à, rfect success in extracting

42,-L. je
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stumps in the'back-woôds of the Township of Oro. He
bought land in the neigliborhood of Orillia;' beafter beincy

there a few years, he left Canada, and spen me years
on the continent and then returned to, Canaàa.

first heard going to the Courirty of Simcoe,
on the occasion of the contest for representatibn of

'x Simcoe in Parliament, between William Robinson and

4-, William Hume Blak(ý, in 1846. 1 took some part in that
election, having been' scrutinçer at the poll in the Town-
ship of Essa, in the interest of'Mr. Robinson. I recollect
hearinry of a gentleman named Connor,ýwho, had been

nor in différent p irts of the . county on behalf
r. a piesented as 'an Irishman, fluent

of M Bl"ke. He was re
of speech and weighty in argument, doing yeoman service
-for Mr. Blake in his candidature for representation of

I did not expect then that at somý future
the county. e

time I would meet Doctor Connor at the Bar, and know
him, as the cultured gentleman he was. and as a member
of the Canadian Bar.

As I look back and ponder 0''er the events of those
daysI find I have to acknowledge that Doctor Connor,

at the time.of the electionwas really a member of the

,J4 Canadian Bar,, without my being aware of it, for I find

lep" -, ý, i'ý « him entered on the books of the Law Society, 'as an

ýiî 

51'ý admitted student, in Easter Iýerm, e5 Victoriâ (1.842), and
called to the Bar the same d à y. Havinc*, a de r,ýe, he-9
was entitfed * to be called to the Bar without service'in

Canada. I think he must have come down frorn - Oro,
taken his câlI to the Bar, and then retu'rn*ed agaiii-north,.

where he -was ound on the occasion of the election to
which I have refer'red.

Some time after beina called to, the Bar- Dod'tor
Connor becam.e a' partner with Mr. Blake '(WilliamHume
Blake), and.Mri. joseph Morrison, under the firrn ilarne of.
Blake, Morrison, and Connor. This* -firrn hàd their office
in w'hat had been the old Toronto Club Building, on the
corner of King and Bay stT4et ý.,4ere_

rs, the Mail Building
now stands. The firrn did a large business. Mr.. Morri-

tel,
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son had attaché-d hiniself very much to, the people of
Toronto, and had established for himself a good mèrcan-

tile bùsiness. Mr. Blake, Cs head of the firm, had gainéd
a great reputation as-Counsel, and also in conducting the
Equity departmènt of the office. Doctor Connor' came
in to give his services in the devélopment of their large'

business. I remember Doctor Connop as member of that
firm. He did not, while with them, do rnu'ch outside
business; but was geherally to be seen at his desk- draw-'

ing plqadin in consultation with clients. His

appearance was remarkable. He had become ptematurely
grey, or rathèr white,,* for býoth his countenance and hair
were as white 'and dijicate as thaï of any lady who had

passed -the meridian ýf life ; and yet he was a young
:--man he was active and' vivacious, and .'in. every move

shewed the Irish gentierPaM. He. had*ore the appear-
ance of a poet, or a marî ýàT' literature, one ivho had
tin«ergone the hard one of the back townships of*

his adopted country.
After being several 'years a mernber of this firm he

withdrew, and formed'a paitnership -xith George Boomer,
who afterwards became Po4ice Màgistrate. The firm' was

Qonnor & Boomer, and had their office on the corner of

Church 'and King streets. He - did the qounsel busi-

ness of fhat firm, and held outÉide briefs for a goodly

number of.clients. He was a,,"Queen's Counsel, and one
of the Commissioners for Çoinsolidating the Statutes of

Canada and Upper Canada" in iS-58. On that Commission7
he made it a specialty to consolidate and revise -the Reaf
Property Acts.

ln politics the Décor was a Reformer. He commenced
ahis active îc life in 1859, when he .wà's elected mem-

ber for Oiicrfoc and sat for that constituë'né y* for that year--
and until 1 2.

Sh ly- fier he entéred Parliament,- the Ho4se- and the.t 1 1 eon y -ter h

;h 

'

ort 

-
f 

_ 

1

country were much excited £>ver a matter of much>1
ut0c; 

W s g'0

morne t in the administration of justiceý It atose out"of
1 t1 Pf Îcwha wasý alleged to, be a sale of the office of Sheriff of
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the Coiinty of Norfolk, by the inéu'bent Sheriff Rapelje

to Laurerwe. W. Mercer, for a Imoney consideration and

an annuity. Polýtics ran high at this tîme, and inasmucli

as Mercer, who wâs to be the successorof Rapelje, would

receive his appointment from. the Government of the day, it

was thoucrht by those opposed'to the Government, that

afforded à good weapon-for the probable demolition of the

Government. The Attorney-Genieral was compelled to

take notice of the matter, as there were complicating

opinions as to the * légality of the' transaction'. " Mercer

contending that he had not bought or necrotiated for the

purchase of the office, but only, that throuýàrh political

influence, Rapelje was ta- resign and he was to be

appointed in his place. ?4ercer, béfore taking the step hc

didihad advised with counsel, and Doctôr Connor was

one of the counsel.he consu'lted. The result was, that the

transaction was consummated, so far as an agreement in

writingcouldconsummate it. TheAttoxney-General filedan

information in, the Queen s Bench against Mercer, claiming

penalties, that the transaction was illecral, and contrary to

the policy of tÉe law. The Couft decided that the aorree-

ment was void, and that by entering into it Mercer had

sub ected himself to penalties, which involved disability to

hold the office. The judgment výas forfeiture of office

and- the penalties.

From the Court the. m'atter got into,-Parliament On

'17th February, 1859, Lauren'ée, W. Mercer petition'ed* the

Flouse to be relieved. from the penalty of disqualification

of office. Leave .Àras.g'ven to bring in a Bill to remove

the disqualification. Thtý Bill was-read the first time on

i 6th April, -18 59, when Mr. Simpson moved seconded by

Mr. McMicken that the Bill be read a second time. Mr.

'Rymal moved in ai-nend*ment, that the Bill be read

à.-Ithat day th.ree months. " The quéstion dfd not ý come

td.,,a vote. till the -23rd -April, 1859 when the- House

divided, and twent -five members voted for the amend-

ment --and fifty-one against On the main question

being put, 'that the Bill should pass the 'second read-



iner: was carried, fifty-one voting aye, and twenty-ifive

nay.
There was another division of the House on 25th April,

when Mr. Dunkin, from the Private -Bills Committee'
reported the Bill with amendments, and the Honorable

George Brown moved in amendmen that the HoÙsez: 1 49
would résolve itself into a committee to con'icier the

saine that day six months." Mr. Brown's *rnoti,.)n u-as
lost twenty-two' voiing 'for the motion, and thirty-threé

against: The Bill was reporteq *to. the House, and on.
the 26th -April i859,..-oti the nibtion of Mr. Simpson,
seconded by Mr. McMicken.---%va-sýregd a third tirne, and
on the 29th April, 1859, passed the -Lerrislative Council.
The Act as it now appears on the Statute Book- is-

22 Victona, cap, 128, entitled An Act to relieve

Laurence William Met-cer fiom a penail disàbility." Bv

the Act the disability was- removed, and Mercer " restored
to*his competency to take and hold- any office in the giit

ôf the Crown in -this Province, in as. full, ample, and

beneficial a manner as if he haël never inéurred the penalty
of such-disability and disqualification."

Doctor Connor, who was a man having. hivh reaard for

professional honouÉ, did not vote on an' of the motions in

Parliament relating to the question. Party 'pressure was

brought on him, to get him to voté for - the motion to

disqualify Mercer, but no amou-nt'of, pressure mi ade him

swerve from, his purpose not to vote at all, inasmuch. as

he had been one of the counsel consulted. It is -due

frorn me to make this -sta'tement, knpwing., as -I do,
-that obloquy was attempted to bc thrown on, him, in

tertain, quarters, for abstaining from voting. *n one side

or the-other. His view was, that 'political considérations

-ýýýhould not allow him, to suýly his professiohal honour, and

vote to di 'ualify an officer, who liad in the privacy of

professional. intercourse held consultation with him on the

question. He was very sensitive'on the sÙbjec't, and 1 do

not doubt that this niatter somewhat. embittèred his after

lifé.

333JUDGE COINNOR.
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On the 26th -March, i86o, the Oppositioti, of which

Doctor Connor was a memb ' er,.made a desperate attempt

to sec.ure a vote of the House to dethrone the Cartie«r-

Macdonald Administrati on. The House wàs moved to

declare that theAdministration did not possess the confi-

depce of a majority of the representatives of Upper

Canad.a, but retained power through a Lower Canada'

majority. Two amenciments were made, the last of which

Was, that:

This House is«of opinion that the conduct of the Administration in
governing continually and systematically -one section of the Province, in

opposition to- the wishes of that section, often expressed in this House
by its representatives, à fraught with danger to the *well-being of this

Province.

This amendment was lost, forty4our me fnbers - voting

'for the motion and six'tv-eirht against. , Doctor Connor

-voted . with the minority. On the other ame'ndment,
*hich wa§:

That the present Administration possesse's thé confidence of the House.

and of, the country;

-the vote a-, the House was seventy yeas and forty--three

nays. Doctor Connor'vcýted with the n-ays.

During this Session a question was presented fo the

House which caused a great deal of excited distussioâ.

A member returned to the House=George Byron

F.ellowes,-and twô others, Martin Casselma'n and John_
Sexton Casselman,-had been committed to the Toronto

jail for thé conspiring to obtain, the election of George,

Byron* Fellowes. " A motion was mg'de in the House that

an humble address be presented, to His. Excellency the

Gov -nor-General, praying'that he would be pleased-to

remit t sentence of these thrë.e individualÉ, inasmuch

.as the lauwad - been sufficiently' vindicated by théir

conviction, and the -impnsonmei,,t they had' sufféred.

The' motion was - carried in- the 'Hou s*e by a majority of

twenty-four. Doctor Connor voted'with the -minority,

Doctèr Co'nnor was very fastidious in all professional

matters, either of honor or etiquette. No Party poilitical
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consideration would make him deviate fror à the path of
rectitude.

On the 2nd August, 1858, Doctor donnor was appointed
Solicitor-Genera:l. In that capacity he performed his

duties abl and well. I tiave -fiequentl» been -present
when lie conducted tbe Crown business. He- always

acted in a gentlernanly, professional way. He, while
ssincr for a conviction in all violation

re senous ca-ses of
,of the criminal, law, would not endeavor to, tivist or
distort the evidence'for the mere purpose of getting a
conviction. He did nôt glory* iiý â- conviction for the
conviction s s a ké, but only as a vindication of the' law
and rinciples of justice.

Docto-r Connor* was, in -1848, Lecturer in Law iý -the
University of Toronto. He lectured* wifh care, and

instruc.ted the students in a manner as agrceable to,
thern as it was -elecrant and useful. He had 'a pleasant

nianner, with a refined Irish accent:- these two attributes
gave zest and point to his lectures.

I -remmber him as an accoinplished gentleman if
4 ariything, more - fond of. literature tèîýgn law. He was a

ýgood Prench scholar; could read and speak French
fluently: he was fond of music and flowers: in social

life lie was agreeable and--refined. Whether as host or
gupst, lie ww--, always- a perfect gentleman. His political

life was'hôt in every %vay a success. In one of his
contý2sts*to gain his seat for South Oxford, lie had a veýy
narrow escape from dýeféat, being elécted by a majorit' of
but one *vote, aiid,-ýîtî was said by his opponents, that

majority of -one was a mistake,' t"lie free and independent'
-elector__ in his excitement, having hisývote recorded for

Connor, when he really merely named Conpor, with an
ýobjurgatiorf. However this may be, Doctor Çonnors .4ý

9 elierous disposition fitted him, better for private life than
the exacting duties of 'Parliament. He had nât a. strong,ý

constitution; ýuch as it -was, it was undermined by èlectoràI
contests in the 'country, and the wear and tear of political
W arfare.
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In the beoinning of the year Mr. Connor was
offérèd and acceptcd a seat as Pusine Judge of the Court
of Queen's Bench. He.was appointed judge on the 31St
january,' 1863. He had been -but a few months on the
Bench, e he had contracted

when the seeds of the disea5
while in -Parliament, began tô shew themsélves with
increase. He survived his appointment to, the Bench but
a few months, when he died at his residence on Peter

îk. Street, in Toronto, on. the 29th April, 1863, at the. age of
fifty-threle, and wpÉ b-uried in St. james's Cemetery.

His- wife, who was the sister of Judgeý Charles- Robinson,.
of Sarni survivedhim.

Doctor Cônnor left no family to perpetuate his. name
his widow - since his de7cease Sas followed him' to the

grave.

Ký
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THE HONORABLE JOHN WILSON, JUDGE OF THE

COURT OF COMMON PLEAS.

T is to be pecrrétted that there èxists no written î
recdrd of the life of thiÈ excellent Judgç.

That elegant writer, the late W.' J. xk
Rattray, B.A., in his "'Scot in British North

'America," alludes tô this waýt in his refèrence to Chief
justice Sir Thomas Galt. Referring to, hitn he says:

-Mr. Galt was in IS58, appointea Queens Counsel, and in 1869, on the
death of Judge John Wilson-a Scot of whom unhappily we have no

record-;--was elevated to the Bench, as a Justice of the Court of Common
Pleas.

As L kneiý J udge John Wilson fro m my early boyhood,
when he re ided in the Bathurst District, and 1,.with my
family, in the Johnstown District, LIave felt it a duty to,

endeavour to rescue from oblivion the memory of a judge,
who was a man of noble instincts, and a judge of irre-

proachable integrity.
judge John Wilson was a Scotchrnan- son of Ebenezer

Wilson, and w'ras born. at Paisley, in November, i 8cx).
He was only fourteen , years of age when his father

determined to. emigrate to, Canada. The determination
was put into execution and soon Johns fiather and family

found themselves settled on a - farm in the County of
Lanark, about twenty miles from. P h The names of

Paislé« Lanark, and Perth, will bringýom-é to the reader-eyy.
43' L J.
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the fact that there must have been a gôod 'deal of Scotch
in Canada even et that period ; and -so thére was. ManyT.
North Britain men had left their.hoines in the old world
to hew out for thernselves homes in thc new. Ebenezer
Wilson was one of this class.

Ebenezer Wilsonjohn's father, was a hi hly intelligent
person. He had a lalrge family of children, and John ý%,as
theoldest.- Settled on the farm, John had to'orlk harà,, as

Aid-his father and mother. They were able to, purchase a
f -irm but the working it was another matter. The early
settlers in Canada had all to endure great hardships -if
engaged in farming, and the Wilsons were.not an excep-,
tion to, the general rule. Clearincr land, felling large trees,:

summer fallowing, and àll the usual labour of the first
settlers is difficult work for the most experienced'in such

matters.. It maý, be well understood, therefore, that a Scot
from Paisley, entering upon' such an enterprise, would

have his hands full.

Di In his -latter years, John Wilson used to tell of his
having carried ,the first bag of potatoes raised on'the

farm to Perth, the nearest market, twenty miles, and bare
footed. It so, happened that. the road was part swam P)

part mofàss, and part stone, so that the young man may

be s.aid, in somý part at least, to had a hard road
to travel.

The falher, mother, and whole famil sufféred great
hardship. After paying for the farm, they had but'scanty

means,, and were 'often obliged to, exércise great self-
denial. As Scotchmen are proverbial for their thrift, so it
was with them. ohn had received- something ýof an

educ?,tion in Paisley, before leaving Scotland. H'is
spirations were somethina, higher tban a farm life in the
woods -h-e therefore bethought himself that heýmight not

only better his own condition,-but reheve his father some-
výhat by completinghiseducationin Perth. johnStewart'

,UV, ýfàmiliarly kn* n 'as four-eyes Stewart, fro, the fa c
that he wore spçctacles),- at this time kept school in'Perih
and Master Wilson bècame a pûpil of his. John Stewart-
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ýafterwards became a Lawyer, and practised in Stratford.

1 knew him well-a highly educated man, something after

the style of Doctor Dunlop. The polish was about the
samé, and not much at that. Mr. Stewart, however, was,

Irish, while Doctojr Dunlop was Scotch.
John Stewart was capable of giving, and ' did give, john

Wilson a good education so good that in bis turn he was
e 1 ngaged to, tea ' ch the children, or some of -the childr'n, -of
the late Honorable William Morris-. The Honorable
Alexander Morris of Tor'ohto, was a pupil of làs.

About this time the late Honorable Malcolm Cameron
was a resident of Perth, carrying -on a mercantile busi-

ness., John Wilson wrote some vetses which had . fd*und
their wa 1 to a house in townýývhere Mr. Cameron saw
them, and pronounced ther' so, good that he expre>sed
the opinion that the writer ought to -be a lawyer. On
inquiry, he found the writer to be. John Wilson, and at ýnce
took him into his friend«hip, which stood young Wilson
in good .stead, and they were ever after friends, so long as

life lasted. They were not of the same politics; but thàt
in the leastbinterfèred with'their bond of fiiendship.

While in Perth, by hi«s teaching and otherwise; John was
able to, shew his filial gratitude to, his kind m'other- not
forgetting to fùrnish her with so*me little luxuries, which

could not bé obtained on a newly cleared (or in process
of being cleared) farm, twenty miles fr-pm Pertii. To her
he could say, or sing:

Oh! be it it mine, with sweet and pions cafty
To calm thy bosom in the hour of grief

With wothing tenderneu to chue the tear,
With fond endearmenta to impa# relief:

WitÈ dexterous love, in thy 4echning hours,
My filial hand shall strew unfading flower&

The hopes and prognostications of Mr. Malcolm Came-
-ron were solon fulfilled. Mr. Wilson, 'by thrift and

industry, was soon enabled to present himself to, the'
Benchers of «tÉe -Law Society,.and" té be' ad«hitted.a'

.'Stùdent of the Law.. He was entered »on the RollàI of

se
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the Society, as Student, in ?-àter Term, i i George IV.,
ýe

I83o. As soon as adziided, he éntered the office of
James Boultôn, theri p-ra'ctis'i.g at Perth, studîed his term

with him, and was called to the Bar in Easter'Term,

William IV.,A835. He had so' much the confidence of

Mr. Boulton, that«he**as no sooner-adm itted to the Bar

than he intrusted him with the conduct of a branch of his

office at Niagara, to, which town Mr. Boulton himself in a

short time.ýremoved, leaving a large. and lucrative practice
in the County Town of Lanark. Niagara -at this time

was a flourishine toWn, carrying on a successfül business
with houses in Montreal, shipping goods westward, to be

portaged tp Chippewa, at the foot of Lake Erie.
1 remembeF N * iag;ýra in -'1836, as a most business-like

place, They still affected to believe there that it was the
Capital, thoug it had been long, since supplanted by
Toronto. Th place. was not wanting in lawyýçTs, foru

-there ývere se ral there at that time. I call to recollec-

(h

tion James oulton, Miller 'and Boomer, Charles H-all,
and several thers, whose names I have forgotten. ItOUI
was f.ot an u usual thing to haýrË*U'pwardsof one hundred

recofds entere for trial at the AsOzes.
In I835,,ý Mr. Wilson left Niagara, and settled in

London, to, , practise his profession in that town. -He soon
here aained a wide-spread reputation. . He was not only
a go6d; but a reliable lawyer, just and reliable in all his

déalings. was. a man who was free from all those-

blemishes that' defaced. the credit oUthe sharp-practicé
-lawyer. Blunt, but honest, he e*med the respect of all

w ho knew him. He soon gaîned the soubriquet of
Honest John His practice was not confined

to London lone, but to, the whole Western District. He
used . ý to 'hotd. briefs' at.Chatham, SÉ Thomas, Sandwich,

and in Woodstôck,.where, his brother-în-Ic-ýw, Mr. now
judge Hughes,*was practising. I have oftèn met him at

theBar'ôfthatt*wn. Fro'mme-etinghim.thérefreque.ntly,
1 had opportunity of judging- of his measure. He was
intimately acquainted with àll the ways and wants of the
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-country people.: he could easily adapt himself, therefore,
to their compréhension, and so -had great weight with
juries. He - only formed one partnership when at the
Bar, and that was with Mr. Hughes, his brother-in-law.
As a man, he- everforgetfül of old friends. He

had known mYebrother in Chatham, -and others of my
relations in the eastern -part -of the Province, which
always earried for me a fatherly regard from him.

Mr. Wilson Was a soldier as Well as a Lawyer. When
the Rébellion broke out in 183ý, he was one of those men
of London who did honor'to his town, by at once turn-ing
out to repress the insurrection. There were n o regular

troéps then* in London, and therefore the more necessity
.- that the loyal should, at whatever cïst, by precept and

example, encourage theloyýl to stand by their gun'; this
Mr. Wilsô n did in a marked manner, which ga'ined for
him the confidence and esteem of the whole people.

The inàurrectionists had assembled in large numbers in
iGosfield. Mr. Wilson, as Captain, mustered al! the volun-
teers he could gatherý and in mid-winter started from.
Londo'n*.to march twenty miles a day, with the object of
putting down the revolt Both he and the men s'ffèred

much ; the winter storms, coupled Nvl'th scant clothing of
himself and men, made them suffer great, hardships on the

route. Both in London and ôn tbe march, Mr. Wilson
shewed his couragè and dévotion to his country's interests

and his comrades wants.
After the Rébellion, the 85th Regiment was stationed

at London. A case occurred at this time which enabled
Mr., Wilson to exercise not only' his légal but his--.military,
skill. * The Colonel of thé 85th Régiment laid some

twenty odd charges* against the Major of the Régiment.
This- caused a Court Martial to, be assembled. TheMajor
was tried on, the cha s, Mr. Wilson acting as counsel

for the prosecutor, the Colonel; while John Prince, Q.C.y
acted for the Major. The Court sat .- for thr'ee'weeks,

while the charges -were investiggated. 'A number.'of the
charges being sustained, the Major was permitted to, retiré
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from the Regiment. Mr. Wilson, from his manner of

conducting the case, was awarded great credit by the

military authorities in Canada and in England.
I should not omit to mention here that James Shanly,,

"Master in Chancery at-. London wc« a Student of Mr.

Wilson at this time, and. acted as his amanuensis at the

Court Martial. He has a great affection for the memory

of the deceased judge, and says in a letter which conveys

information aq to, this Court- Martial

When I came as a law studtnt to -thebffice of my good and kind old

friend and master, he had been a good, many years in practice, and Iwas.

his sixth or seventh student, and when called to the Bar lud been for à
year before the senior and managing atudent of hia office. He had a kind

and generous éliqfflition, an earnest love of truth and justice, and
singular originality in the mode and management of nim priue inatters,

and in his tact before juries.

The following. complimentary refere'nce to Mr.
his rring frorn- the Colonelcy of the:2nd Batalli

Sedentary Militia, was published in the Canada'Gazette

Iiieutenant-Colonel the Honorable John Wilson îa permitted to, retire,
retaining his rank.

Hia Excellency, the Commander-in-Chie"f cannot permit Lieutenant.
Colonel Wilson to retire without expressing the sense he entertains of the
value of Lieutenant. Colonel Wilson's services in the Militis, of the-
Province for the last five -and twenty years.

Mr. Wilson #was twice returned, as representative for
London in Parfiament, on the first occasion in 18* 7,
large majority of the electors, and on the second occasion

4j, at* the general election. of 1854, unanirnously.

Afier his election, in' 1847, he. sat.ý.-until the dissolution
of the Parliament, but was defeâted ifi- 185 1, and after his
election in 1854, sat in the House from his return till

1857. - W 1863, he was elected Legislative C0'uncillor for
the St. Clair Division,.,be-did not take his seat, -aks he.
was- shortly after appointect to the Bench.

He was a Conservative in. politics; but not such a
bigoted partizan as to, cause him to believé there was
no virtue in his opponents. He was not so- strong a-

a . 1 , . / ý
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p;trty man as to condone any act, however outrageous it
might: be, if committed by his own party. This trait i ' n

his ch-aracter.-was most conspicuous'.on the occasion of
t1ic.passing of the Rébellion Losses Bill and burning 'of
the' Parliament Buildings, in Montreal, in i84o. It is

matter of 'history that, on account of - giving his sanction
to that Bill, Lord Elgin was mobbed and hooted by a
Mob in Montreal--something more offensive than sugar

balls was thrown at him w'hile returning in his carriage,
frôm the Parliament House after assenting to the Bill,

and the Parliament. Buildings set on fire and burned, by
persons'who were said to be supportçrs of the Opposition

in Parliament, of which Opposition' Mr.. Wilson was a
membe'.

After the burning of the Parliament Buildings, and the
assembling of the members In another place, the conduct'

of the incendiaries was-subject'd to much Parliamentary
hostile criticism. Some of the members of the Oppo-
sition, without justifying, sought to excuse the act. ihis
gave an opportunity to Mr. Wilson to, expýess his..vievs,

which he did i-n an independen,,,--non-party,, patriotic
way: he condemed the -burning of -the Parliament

Buildings as most,. fiendish, and claimed thaýt every
member of Parliamen t, no matter of what party, should

condern- n, such lawlessness :' as a .,C;,-ônse-rvative, he repu-_
diated the idea thàt his t)art.yshoul& be held responsible
for the acts of misguided --,men-; that there' wasi ne only
no justice in, but no excuse.*f9r such conduct

The mob riots, in - Montreal, on the- occasion of the
passing of the Rébellion Lossés. Bill, nearly equalled, and'
in some respeýts eclipsed, the Lord George Gordon Riots,
in London and Westminster,* on the occasion 1ý ý% the
passaée of the Catholic Relief Bill., The mob on that
occasion did not buzn the Houses'of Parliament, though
they did burn the héuse of Lord MýnAeld', in Blooms-
bury Squarèý

Mr. -eW.ils'on w.as a- coun trymarr of Loi-d btafiiifi'* ê1à;
and, following- 1he ex-ample of the noble Lord, * he

'l
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denounced the outrages committed, although he did not

er so much inconvenience and*'Ios'. Lord Mansfield,ý24
b'ýthe burning of his house, was deprived -ôf a splendid

library;- consumed in the conflagration. In London)

troops wem- called out to - put,* down the riots: in

Montreal, ýhe Parliament -Houses were-. burnt before

the. troops could be callèd out Sorne people thought

that Lord Mansfield, by the loss of hi books, would lose

his law also. This.was not so, however, as when the

right to call out the troops was questioned in the House

of Lords, he ý-qaicà*

I hold that Hia Majesty, in the orders issued by the advice of his

-Ministers, acted Perfectlv and strictly aécopding-to the common law of

the land, and. the principles of the constitution; and I will give you my

remous within as short a compass as possible:. 1 have not consulted

books; indeed, I have no book-,q to comult.

After arguing at length-, and giving his reasons wh

for the repression of those- riots, it was ýnot necessary

to have martial law proclaimed, but that the common

law ý was sufficient to meet t e case, Lord Mansfield

concluded thus

Upon the whole, my Lords,'while I deeply regret the cause wbich

rendered it indispensably necessary to call out the n4fitary, an:d to lorder

them to act in the sup7pression of the late disturbaùces, I am clearly qf

opunon that no steps have been taken for that purpose which were not

strictly legal, as well as fully justifiable in poijit of policy.- CeÉtainly,

the civil power, whether through native imbecility, through neglect, or

the very formidable force theywould have to contend with, were unequal
k

to the ta8k of putting an end to, the insurrection. When the rabble had

augmented their numbers, by breaking open the prisons and setting the

felons at liberty, they had become too formidable to be oppSed by the
steff of a constable. If the military ýad not acted at last, noue of your

Lordships can hesitate, to agree with me that the conflagrations would
have spread over the whole capital, andin a few hours it would have
been a heap of rubbish. The King's extraordinary prerogative to

proclaim martial law (whatever thaf may be), Is clearly out of th'
question. Hie Majesty, and those who have advised him (I Yepeat it),

-hav'e'ac$ed in- strict conformity to. the common law. , The military h&ýe
been caffed -in, and very wisely called in-not m widkrg, but M ciduw.
-NO matter whether their coats, be. red or brown, they were employé là, not
to subvert, but to preserve, the laws and Constitution whieh leall priie
30 highly.
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1 make no apology for giving this, opinion of Lord

Mansfield from his place in the ffouse of Lords, as there

is in some p-faces great misconception as to the extent to

which military power ma), be used to put down dangerous,

riots without the proclaiming of Martial. Law. -Besides'

this, the outburst of public fée.ling in London on the.

occasion of the passing of the Catholic Relief Bill, was

ilot unlike th e* outburst in' Montreal, on thd occasio.n of

passing the Rebellion Losses Bill.
- 'Mr. Wilsgn's 'opinion on the : -suýjéýt ô . f the riots in

Montreal, as expressed in the House, sýPw that he liad a

true conception of the duties of the sýtpation, as expouhded

by Lord Mansfield.

1,need not say,*more of Mr. Wilson's Parliarnen'tary

career thanto add that he evinced the sarne manly inde-

pendent spirit in the House as out of it : he had an honest

desiýe té advancé the býýt interests of the. couutry, *'and

voted and-acted accordingly.

Mr.. Wilson was . madë a Queens Counsei in 1*856, and

promoted to.the Bench as a Pu-sine Judge of the Com-mon

Pleas. oh 22ild july, i86-ý The Chief Justice ôf the,
Câmmon , Pleas, while he occupiê-d- a - seat on the Bench,

was the Honorable Sir William- B. Ricliards, aftýrwards

Chief Justice of the, Supreme Court, and his- associate

judge wâs the Honorable Sir Adâm Wilson, lately retired

from the Chief Justiceship of the Queen 1 s Bencli.Division
0 of the. High Court of justice. As ajydge', the' Honorable

johrr Wilson enj.qyed the confidence of the Bâr and the

Bench.

After the -Fenian Raid in i866,,it féli to his lot ïo be

obliged to, try many of'the Fenian prisoners. The atmos-

phere of the 'roronto Court House, n*ever of tht best, %vas

particularly bad at this time. The labour imposed on the

Judge, *ith the foul air of this much-condetnned Court
House that

J. seriously impaired his health. It is believed

th.e poisonous - air of the Court-* House hastened his end.

He died on th& 3rd day of June, 1869, and was buried

iii the Cemetery at Io-nd'n, the place in wbich he had.

447-L. J.
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lived so many years. His widow, who is the sister

Df judge Hughes of St. Thomas, still survives him, and

has her residence with a rrbarried daucrhter in Toronto.

e;

à 

ce.
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THE HONORABLE JOSEPH CUkRÀN MORRISON.-

JUDGE OF THE COURT OF APPEAL.

HE H norable joseph Curran Morrison, as
his 'name would seem to indicate, was n t

altogether. Irish, though . Irish born. His
father, Hugh Morrison, %vas a native . of

Sutherlandshire, Scotland, which. was al.so the native
county of Sir' John )Llexande'rM'a*t,donald, and rnay in
some measure account for the friendship w hich existed

betvýeen these 'two (the J udge and- the- Premier), fora
good part of the 11«fe of Mr. Morrison.

Mr. Morrison, (the judge) was born inthe S'outh.- of
Ireland, on' the :2oth August, 18f6. His' father had
removed from. his native. Scotland to the south of Ireland

before this period, 'had married, and. for the time being,
made the south'o.f Ireland his dwelling place'.

During Mr. Morrison's life time he claimed his Scotch
descent, a n*d was. a membçr of St. Andrew's Sbciety. He
did-not at the same time disclaim his native Ireland, and
wou-W often boast that be had received his early edu-aeï
at the Royal Belfast Institution.

Mr. Morrison had not yet-ýpassed bis boyhood, when,
his father removed to Yorý, Upper Canada, -ýnow Toronto.
Mr. Môrn**.son on arriving in York, was enabled to avail

him!ýçlf of the advantages affordedahe youth of that time
m-réceiving further education within the walls of Upper
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Canada College. After leaving Upper Canada Collegre his
ambition led him to adopt the study ofîhe law. In order

.U to the gratification of his desire he entered the office of Mr.
Simon Washburn, a local ýractitioner ofhote in those days.

In the life of Chancellor Blake I have mentïoned the
'fact that Mr. Blake was *a student* of Mr. Washburn. He
and Mr. Morrison were students n this office at tÉe same

time. This must have been about the year 1835 Or 1836,

4ý1i. as Mr. Morrison was adniifted a Student by.the Law
Eilary Term while Mr.S(,cietjb in 4 William IV., Iý34,la], was admitted just-e a year after "ards. -,Mr. Blake

being a University-'man was admitted to the Bar a year
before Mr. Morrison. He -was admitted, as the books

shew, in Easter Term, i Victoria, 1838, and Mr. Morrison
in Easier Terrn 2 Victoria 1839%-, They were fellow
ýt:udents part, if not the whole of the time of th%-ir proba-

tion, became fast friends and on being called to the Bar,
formed aparffiership which continued until Mr. Blakés

elevation'to the Bench in 1846. Doctor Connor joined
the partnership at- some period of these ten years, after

» which tlie firm was known Blakeas Morrison & Connor
and had 'a large and - extensive practice. Mr.. Mornson
hâd a great many friends in Toronto and sueroundina

A1ý
Townships, and was thusenabled to bring to 'the. firm a.
large number of valuable. clients. Hé onfined himself

more to the routine of the office, while Mr. Blake's weH

known ability seëured to the firm a counsel and advo ý te
with a reputation second to none in the Province. Mr.

Blake in his advoc'acyý -was not iý//the habit of going
regular circuit, conAning himself t'o. local business and

special retainers in outside courities.
1843, Mr. Morrisoi became Clerk of the Executive

Council not so much for the ordinary business of the

Council, but to perform the,,duties of Clerk of the d

>2r Court of Error and Appeal, composed of the Lieutenant-'
Governor. and meriabers of the CounciL

Mr. Môrrison and Mr. Blake were Reformérs of 'the
SchQol of Reform as it existed at that time and wére
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warm admirers of the Honorable Robert Baldwin, the
then recognized leader of the Reform party. Mr. Morri-
sonys activity and energy, displayed on all occasions when

Reform pr'inciples were'to be battled for in the struggle
of parties in 1848, secured for him the nomination in the

Reform interest, as candidate for the representation in
Pýrliament'of the -,,test riding of York,.

Lord Elgin had arrived in the Provinte. as Govemor-
General: the election of 1848 was the first generai elec-
tion. after his assuming the Governor-Generalship of the

Province. . Mr. Morrison was returned as a supporfer of,.
Mr. Baldwin and thé Baldwin- Lafontaine Administration'
which came intô power in March,- 1848.

The supporters of Mr. Baldwin were generally called
Baldwin Reformers: as distinguished from the more radi-

,cal wing of the party. Mr. Baldwin, while demanding
Constitutional Reform, had nevei. sided with 'those of
revolutionary tendencies. His great object was, to weld
the two Provinces of U pper and Lower Canada togeýther
in one homogeneous whole.' Mr. Morrison was of his
schbol. and gave him 1(5yal support' in the«third Parlia-
ment after the Union electý!d1 under Lord Elcrin's auspices.

Mr. Morri§on sat in Parliament frorn the beginning to
the close.of the third Parliament, in 185 1. 'Mr. Hincks'
(Sir Francis Hincks) had' at this time gained great
prominence in Parliament.

Mr. Baldwin'-retiréd from the Ministry ai the».close of
the session Of Il 8 5 1, and it then becamè,, the office Lord

Elcrin to secure a new administration, on such '*PICS', Z> p
as would- likely Secure the confidence of a new Parliament,-
There were man,( difficufties to overcome, as Mr. Larýn-

taine had expressed his resolve to retiïIe from--'blic life.
Mr. Hincks', who hàd been a member- of -the' Baldwin-

Lafontaine Administration, was entrüs-ted by His, Excel-
lency with the formation of a ' new Ministry for the next

Parliament., Mr. Hincks èalled to his aid other gentle-
men, representative men of 4.1e différent sections pf the

Reform party, whicheafter thelretirement of Mr. Baldwin..
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had become considerably disorcranized. Among thé
gentlemen select d was Mr. Morrison. n the 2

October, 1851, Mr. Hiricks was en'abled announce his

di-niiiistration as fully organized. - _M-r.-_MGý0ýcame
leader of the Lower'Canada section of the new adminis-r

tration, which sailed into power under the name of the

Hincks-Morin Administration. The administration wàs

all Reform; some members of it, notably Dr. Rolph and

Mr. Malcolm CamerQn, being of the*advanced wincr of

the party. The programme of the administration,. as told
by Sir Francis Hincks in his Reminiscences, was, the

seculàrization of the clergyreserves, the increase of the

representation, the extension cif the franchise,the abolition
of the seignorial tenure, the extension of the -of
elettion to the Legi-ýlative Councit, and the encour*_age-
ment of rWlway enterprises.

In this administration, tvith this, large -bill of fare, Mr.
Morrison was allotted the office of Solicitor-General for
Upper Canada, on the 22nd juiie, ed

1853,* haviner gain'*
his sç;ý,t for Nia(Tara at the general election in. the*
previous year. On' assurniner offiýe, he-was oblýged1 to

obtain the consent of his constituents to bis acceptance
of office which they cordially cra'e him, by again retu'r'n-
in( Mr. Morri.son

'him às their representative in 1854.-of Mr. Hincks-no
was always a staunch friend ne more

so-and as such he was Ncognizeà by Mr. Hincksý'\
-ate Mr. MorriÉon, it

In order to justly appreci is
necessary to refer to Mr. Hincks as -being leader of -the

administration. He was generally charged with makina
exposition of its principles and,' so far as possible,

eiiforcin<y thèm in the House. Mr.-Morrison was not à
silent member, nor was he an obtrusive one. I t was..

sufficientforhim in Ct)uncil and outof Councilto lend
Mr. Hincks his support..

There were me'bers -of the House, Reformers,.*,pot
pleased with the fbÉmation of the, aàmitiistration. -Am" ong
these were Mr. Brown and Mr. ' McKenzie.- So -objection-

able had theïr opposition become that,'in. the spring.of
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1854, Mr. «Hincks advised a dissolution of the House.

As, regards the measures proposed to the House, and
passed by that body, priot to the dissolution, they were

large and beneficial to the country; though not all that

had been placed in the _programme at the formation of

the Ministry.
Mr. Hihcks was, obliged to postpone the Clergy-

Reserveý and Abolition of Seignoria 1 -Tenure ]9ilý- iyhich
,gave timbrage, or sceming umbrage, to his more advanced

supporters. Mr.-Hincks)onSeptember8thIS54,tendered
his resignatian in 'the'M.inistry to His Excellency the

His colleague from Lower Canada,
Mr. Morin, did the - same. On the same, day Mr. H ineks
made his explanation to the Housegiving reasons for his

resign.,ation, which. without giving in full I will quote.
Addressing the Spèaker, he said:

1 shall'not, Sir, * go back-for I deem it'unnecéssary to, do so-to any

matters connected with the forpàation of the'administration that preceded
the present one, and of which I had the honor of being a member. But
I shall'content myself with stating,'thatý after that administration had'

been. soine time in office; after we had -carried, by veýy, considerable
majorities, mesêures which bave been receiveçl, I believe, with very great

-Satisfaction by the -country at'large-measuies that we shall always be
proud tà have ýour names identifiecl with, and to which as they are

.,record.ed on the Statute Book *of the country, I., do not think it
to refer more particularly at present. During the, Session of 1851 we had
such evidence of the disorganiîation of the party in Upper Canada, by

whose support and confidence, «e -had'been enabled' to conduct -the affairs

.- ý0f i4ie . 'ý,Province, that at a lâte, pe . od of,.that Session, raiy honorable and
learned friend the theu Attorney-zene.ral of Upper Canada (kr. Baldwin)

Was under the necessity of tendering hiis resignation.

The bulky Statute BÔ04 of 18 5 Ix 18 5 2, and 18 5 3, shew
with how much trath M'r. Hincks couldjustly say: "bThat
measures had'been pàsed.,under his a*dniin'istr'ation which

received with *ër*' great satisfaction by ihe country
at large."'

.1 do not find, on goi - ng over the old.'Statutes"of Cana4a,
that there had ever- been passed. in the same, period Of

-time, as many or as important Acts.as durink this'period, -
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(1851) 1852e 1853). In the passing of these measures Mr.
Morrison lent his aid and assistance to Mr. Hincks.

In 1855, Sir Edmund Heàd subceeded Lord Elgin as

Govern'r-General. With the advent of a newGovernor-
General there was installed a new administration. The

Taché-Macdolhald administratieun was f6rméd t'ô to suçceed

the Hincks-Morin Government On. the 24th May, 1856,

MÉ.- Morrisen became Receiver-General -in that Govern-

-ment, and a member of the Board of Rail'ay Commis-
sioners. . In August, 1856, his coristituents of -Niagara

again returned him to Parliament to represent that Town,

thus confirminar'his appointment as Receiver--Genèràl.
By this time the - Baldw'in Reformers, of -whom Mr.

Morrison-was one, had.become la-r,,relyjneraed with the

Conservative party, owitig to * their divirgence from. the

Clçar Grits " or advanced wirg of thic Liberal- pariy.

Hence weý find Mr. Morrison, whilorn a mem-

ber of the Tory, M àcdon' ald -Taché administration.
orrison n that admin-

Mr. M ot only crave his support to

istration,ýbut he herd offic.e. in the M acdon ald- Cartier

administration which succeeded it.
-In 1856,, he was appointed -one ôf'the Coýnmissioners

on tÉe'C'ommission for reVising the Siat:ùtes of Upper
Çapýda, of which I had. the honor of being membèr as

weIS'as Sqcretary. '. I will pot spýýk of the W''rk'of'that,
Commissiony the w'ork speaks ýfàr itself in ihe bound

volume of the Consolidaied'Statutes.
Mr. Morrison's 'parliamentary duties admitted- of his.

only giving occasiona-1 assistance to the Commission. In

.,,the Consolidation of 'he Municipal Acts, which were-then

engaging. the attention of Parliament, his experience gave

strerigth to the wo'rk,'which also der-i'ed great ïadvantage

frgm the assistance cf the Honorable Oliver Mowat, also

amember of the Commission..
Theperiôd during which Mr. Morrison held office in

thé. sèveral adihin-istratiorts was peculiarly a Railway

period, Sir Francis Hinck' hàd justIy, coiïcluçled. that the
bui of railways was absolutely essential to build up

JIx
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ihe country. Mr. Morrison was his faithfül lieutenant,
He took cyreat interest in the promotion of the old OntarJO&

Simcoe and Huron, now thé Northern Railway. The
-first sod of this new highway to the north was turned by

Lady Elgin, onthe i5th October, I85r. This w4s an,
igiportant évent 'for Toronto-;ý great deal of her subse-

quent prosp ®y is ascribed > to, the building of th s.
railway.

Those of « us who look back to the time, àned knom. of'
the difficulties which had to be overcome, can well appre-
ciate the fidelity to the enterprize shewn by -the late F. C.
Capreol and Mr. Morrison. 1 remember ineétings being
held when. the cabmenan, d carters were almost in arni ed

rébellion because of the- work ; they argued'if a railway
was built 'their_ occupation would be gone.

Mr. - Morrison was . a constant advocate for the building
Gf the Aoad, and 'was for' several years Président oF-the

first Board of Directors, succeeding the Honorable Henry
John Boul[on in that office. Against much opposition
and pvenvhçl' ing difficulties the road b'ecýame a reality.

In..M-ay, I853,-the road was opene to Au'rora,. and in

1855, tO Coillingwood, ïn which yea Torénto ôbtained
direct railway communication with Hamilton bv the
Toronto- and Haspilton Railway,..and with Montreal by
the Grand - Trunk- roa'd.' The latterAine. was extended

westward to Guelph in the early part of the -following
year, and soon after to, Sarnia.

Mr. Morrison's resi ence, Woodlawn was in Yorkville,
and though a long way from the railway offices and the

'btisiness part oÊ' the -city, he gave. speciaJ'att'entio'n. to,
the railway. interest,-attendinar- faithfülly 'the meetings. of'
the Board of Directorswith whom, rested tlie responsibility

.-of the wdrk.. Woodlawn was a. house which its oNýner
occupied in no 'elfish spirit. The hospitallty of Mr.,

Morrison. was proverbial mong Ils many guests who,
elways received- a *ariff,,w.elcome W'1thiQý2p

* ' 'Walls.--- -The
groùnds, laid oitt wiýh- taste, were not fàr the resi-.
dence. of 'Sir Davi acpherson.

45-L. j.
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Mr. Morrison was a lover* of art, and did not fa 1 to
adorn his 1 house with pictures of the best masterswkich

lent a charffi to the hispitalities of his hôus.e. In his

travels on the Continent he had secured not only most

valuable pictures, but statuary and other works of * art,

with which he graced the interior line of his well furnished

house.

Mr. Morris'n had a taste for horticulture and floricul-

ture. His conservatory was as good, if n'ot better, than

any other in Toronto. He, used often, to carry off prizes

at the ' horticultural show of fruits and flowers'at the

Horticultural Gardens, in Toronto. A wéll established'

rivalry was kept up between* hiffi and the late Henry

Eccles; Q.C., and others who, li.ke him, revelled in the

delight afforded by the fairest fl*wèrs.

Mr. Morrison retained the 'Office of Receiver-Getieral

till the expiration of the fifth -Parliarnent'after thic Union.
At the gen-eralý election of 1857 himself as

he presented

a candidate to the ellectors oe South Ontario, but sufféred

'deféat. In 1858, he sought election for North Oxford,
William,

and was deféated bytheý,1i acdougalf

The star of , the Clear-.. Grits as it were, was -in the

ascendant, and the Partiamentary life of the Honorable

joseph C.4 Morrison,' Baldwin Reformer, was rapidly

drawing to a close.

In 1859, he was appointed Registiý*àr 'of. the City of

TorontoY which had been separated froin the Count'y ýof

York as a.distinct registration district. In i86o (Feb-

ruary), having resigned as Registrar, he essayed pâlitics

4 a ain, and was appointed Solicitor"General by the Cartier-

acdonald Government. The appointment 'was not a

popular one, and was rather the individual act of frie'nd-

ship of Sir John A. Macdonald. Mr. Morrison -sought a

constituency in the Lounty- of Grey, and was deféated.

He tendered his resignation to* the Govemment, which

they refused to accept. H-eretained thé office of ýso1icit0r-

General for two years withoirt a seat in the House, which

was the subject of much unfavorable comment. 'In '1862,

iÏli:
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Mr. Notman moved a vote of censure in the» House,
because of Mr. Morrisorýs rétention of office;* but the
motion was deféated.

Dýring all' his political life Mr. Morrison made no
enemies and many friends. He.was a man so equable

in his disposition, and, possessed of such sound good
sensé,, that it was impossible to, quarrel with him, how-
ever much one might differ from him in opinion.- He-

was not possessed of a làrge fortune, and the fortune he
had was fnuch diminishèd, by.his heavy élection expenses.

He nevér wanted. friends, however, some of the warmest
of whom were those op"Posed to him in polifics. Even

during his Parliamentary life, he was- not., altogether
removed from association with the Bar, having, during

that tirne, conducted, many criminal. prosecutions for the
Crown. Among'-others, he prosecuted James Brown, in

i86o, for the murder of john Sheridan Hogan, M. P. He
also conducted the trial of ' James Greenwood.,* convicted
of murder; and of the Fenian"eprisoners, taken at. Fort
Erie in 1866.

Mr. Morrison took great interest in educational mat-
ters. He was for twenty-eightý years a member of the

'Council of Public Inst - ruction for.Upper Canada. He
was always à-friend'of the University of Toron ' to, and

was fôr' twenty4five years a me mber of thé' Senate of

that 'institution., and fourteen years Chancellor of the

University.
On the -igth M'areh C62,- he w?.r». à ppointed a -Puisne

% 
z -th August.Judge of the, Gomtnon Pléas ; and on the 4

-1_11863, was transferred ýto the Queen's Bench, as a Puisne
judge- Entering on' his-judicial duties, Judge Mo«*on

found hi*mself su'rounded, by- a- Bar whith held him in
h.igh esteem, On the Bench he wasalways complaisant,
and never got ruffled -in the performance of quty. Firm.
in lîs rulings at Nisi Prius, he was ý always ready to re-
consider *his decidons--in Banc, directint -his -mind to
the attainment of jýst:ice conforrnable to. the of

law.

".% ,'. - , > 'I' , , , - , -, ý. . :ý - * ý --t , : ý ý
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judge Morrison, sitting as vacation Judge, after Easter
Term, 1887, gave a decision which was very much can-

ed at the B and which was p'ronounced by very
minent counsel as a wrong decision, but which has since
received the support of the Chancery Diyision of the
High Court of justice, in England, in. another case, but

on the sa'me point. The case in Ontario is the case of
Allan vs. McTavish 41 U. C. Q. B. Rep. 567. The action
as-on a mortgage, bearing date on or about the 24th

November, 1856, in which the mortgaget covenanted to
pay one Arnold, or his assignee. the ium. Of £30:5s, and
interest, in four annual instalments, the first instalment

whereof became due and was payable -on' or before the
24th November, 1857%' Arnold assigned the rnortgage to

the plaintiff in the action, who brought suit on the coven-
ant for the recovery of the rnoney. The defendant
pleaded that.the plaintiff's clairn was for a sum of money

secured by way of mortgage *on lands in Ontario, and that
the alleged cause of action did not accru'e within ten years
before commencement of the suit.

The plaintiff demurred' fo this plea, on the grouncý that
the action was an action of debt arising upon a covenaât
contained in a deed and that the plaintiff was entitled to
bring his action at any time within the périod of twenty

years Âtèr the' cause of 'action ârose.
Urx4er the Upper Canada Statute of Limitations Of 7

William IV.,f cap. 3 sec. 3, (Consolidated Statutes of
Upper Canada, page 807), it had been enacted that:

Actions of covenànt or debt upon a bond or other
specia'Ity should be commenced within twenty years after
thecause of such.actièn arose., But the Ontario Act of

38 Victoria, cap. 16. (A.D. 1874), entatled 'An Act for the
further Limitation of - Actions and Suits relating to Real
Property,' had 6y se ction i i declared that ' no action or

suit or- other praceedings shall be brought to recover any
sum of môney. secured . by any rnortÉage, judgmént, or
lien, or otherwise charged u or payable out of any land
or rent, at jaw or in equity, or any legacy, but within ten
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years next after the present right to receive the same shall
have accrued to some person capable of giving a discharge
for, or release. of the same! "

. Judge Morrison held that the action was barred at the
end of the ten years, and- that the words in Consolidated

Statutes referred to actiong'of covenant' or debt upon a
bond or othpr specla extended -as well to actions on

tovehant contained in moitgages as to covenants con-
tained in other deeds.

In the minds of/many, the provisions of the Ontario
Act, 38 Victoria cap. 16, ivere confined tu actions directly
affecting the land, to liens * and other remedies against the

the,1ý,pd, the title of the A ' ct, and- general scope of the
Act relating to realty gave colour to this construction of
the Act..

By judge Morrison's decision many people who had
been delaying' tàki*n'g théir actions for debts ôn mort-

gages over ten years due, were suddenly awakened to the
prospect of losiricy- their claims or part of them, where theZ> lb
land itself was not a -- sufficient securitý. They were

réfreshed., however, by the decision of the Court of Appeal
in the same case, reversing Mr. justice Morrison's decision

-(Allan vs..McTavish, 2 Appeal RepOrtSi. 278).
Not long after the decision of Allan vs. McTavish in

appeal, however, the legal barometer fell, and judge
Morrison's decision -was in effect, though in apother case
upheld by the Court of Appeal in England.. vs.

.Sutton, (December 12, 1882» 22 Chancery Division, 5 11.,
brought up the same, . question as was decided by Mr

justice Morrison, and. the Judges; Sir George jessel, the
Master of the Rolls, and Lord Justi ce Bowen, were of the

saine opinion as- had - been expressed by judge Morrison.
Fearnsidê vs. Flint 22 Chancery Div*sio'n,, 5*79, followed

Sutton vs. Sutton, and even apparently went further, as it
held * to the ten years limitation on a bond collateral te
the monage. 1 say..apparently, but still -it did not go

fürther. In Lindsell vs. Philips, .30 Chance«y% Division
29 1 it was held that the tén years limit does not apply
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to any covenant which does not immediately afféct the

land. Referring to''Sutton vs- Sutton and Fearnside vs.

Flilit,'thc Court said:

But these cases decide only that the reme(ly on the covenant or hond

barreil when the remedy against the'land ig, barred, and in the present

case the remedy iaeinst the land is not barred.

The eminent judges o( our Court of Appeal, who

overruled judge Morriýon, fortified. their decision by a

refèrence to wany cases to sustaïn their view. 1 fin d

scarcely àny -of them referred to in Sutton ý,s. Sutton4

The case of Hunter vs. Nockolds, i ',\,Iacnaucyhton & Gor-

don 640, citea in Allan vs. McTavish, is-referred to, but

nôt rnaIIý-0f the cases cited. Lï this state of the decisions,

it is difficult to. say what the law ýeally is, or ivili- Ise
-declared-,to be- when the poinLis presented to the Privy

Ciouncil.
Iii the mean time, in MéDonald Vs. INIcDonald,ýj i

Qn'tai-io Reports, Mr. justice Proudfoot had the point

before him in the Chancèry Division of the Hiçsh Court
and there determined to follow the- decision, of the Court

of Appeal,'iyithout. expressing any opinion of his o,%%,n.
He- th.ere sàid

ýýfcl>vish also answers the o al
The e.ase of Allan ther gýoun(I of appe<

t1lat not more than ten'years arreurs ýshould bave been given.' It is tr-ne

that the Court of Appeal in England has taken a différent view of the

effect of the reduciiçn of the limitation, and held that it applied to the
covenant as weil as the land, ý%tton r.q. Stittqp, 2*2 Ch. D. 511. But

Allan rs. MeTavish is the decision of the bighest appellate tribunal in
t4 Province to ýw hich an appeal lies from me. Ilie Court of -Appeal in
England is not the Court of ultimaýe appeal for the Province. And
therefore whatever my own view migbt« be, I feel constrained to decide.

--- %kecuitlixig to the opi,&&IL7,4,&%-j4 cour '%'Vjù-g-u %-Jf--ppeal. Theýappéaj is therefore
dismissed, kith coste

l'ha'e thought it right to refer to the decision of
Allan 7!s. McTavish, as in that case judge Morrison
decided a new -point on a Statute "wÈich is open to

différent constructiô'ns*ý in which interpretatiéri he has.
been sustained by eminent j * dges in England, though the

judges of the'Ontario Court of Appeal came to a différent
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conclusion. Mr. justice Proudfoot's dýcision was on the

appeal frorn the '.%Iaster's report lonly. Until the Supreme

C ou rt, or Privy Council, have the point before theni, the-

decisions are not satisfactory.
On the 3oth Novernber, iSq', judge Morrison was,

appointed judrye of the Court of- Appeal.
There is another case in our reports of cyreat commer-

cial importance, ini. which Mr.. -justice Morrison gave
Li (tcy m e n t on a totally nev point, with no,.-Enrslish or

.-ý-n.eritan decision:---, to--direct, apd he waý su'stained in his

co-iclusion by the Su«perior Court.' The case is Cosgrave.

vs. Bcýyle,., -Appeal Reports 458. In that ca4c one Purdy

had crivcn a promissory note to the plaintiff Cosgrave,

endorseà by a man nam* cd -Stewart. Plaintiff had the

note discounted at la: bank, and not beinu paid by the

maker ât maturity, the bank protested.the note for non-

payrnent, addressincr the notice of n'on-payment to the

address of Stewart at Téronto. i.e. to Stewart by name,
T'ronto, Toronto being the place of date of the pote. As A

a matter of fact Stewàrt wa § at that time dead, and had

left à will which liad been proved by h-is executors. The

p laintiff paîd the note to the bank and then sued Boyle
the eiidorser. Two questi'oýs'arose : ist, Wàs the notice

,,,F,-UiEcient as given by the bank, 'the hôlder of the note

at matürity 2nd, If sufficient, did it enure to the benefit

qf ýhe plaintiff who knew of the -enclorser's deatli when

they paid the note. VW
the ý;tatute-37 Vict 'ria, cap. 47 D., it is recited ahd

enacýéd

Whereas it is desirable thit the Jaw relating to bills of exchange and

promissory -notes shoulà býe amen(led -in the particular's in thîw Act

meritioned. The'ýorý, &c. Notice -of, the prôtest or (li'shonor of any bill

of exchange or'promissory note, payable in Canada, $hall be sufficiently

given if addressed in die time,. to any party.to,.sueli bill or note, eniitled

to such notice at the place wfiere such 'bill or note is dated, unless any.

such Party has, r his signature, 'on such bill or' note, designated

anoNher place when su'ch'uotice shall be 1311ecientlygiven, if addressed Ji,
him, in due time at such -other place ; and strch notice so aàdressed -should ýA

be sufficient, although the place of resideface of such party be other than
either of uneh before mentioned places.

à,
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n "*'Üdornent of
judge Morrison was of opinio that thej

y the Queen's Bench, which decided that the defendant was

discharged by reason of insufficiency of notice, no notice

having been sent'to the executors of the endorser cither bv-

the bank ýr the IIaintiff,, was erroneous. jyge Armour

in the Queen's Bench, had dissented from this holding

The plaintiff appealed to, the' Ontario Court of Appeal.,

which was equally divided. judge Morrison was of

-opinion t14t by' virtue of the Statute the notice addrqsed

to the endorser at the place of the -date of the note was

rfectl" good,.îlthouorh the endorser, was 'dead when the

note -matured. judge Gait wa:g of the.same opinion. The

-béing equally. divided, th-%..appea!il was dismissed.

.0iy furth-ê'r' -appeai to ýbe Su' reme Cou-rt theýjudormeiit of
a -L;vas -reversed, the Supneme C rt

'tf;i-t Çe urt ôf e ou
d

that thè ho.1der of the nQte sued u *où when. it niaturètl, not.kiiowiii-,

S's death, and having sen n pursuance of sec. 1 cap. 47..
"bind the defend t, and

27 Tictoria'gave good and su'fficieiat notice te: an

at týýla notict.so givq entired, tâ the benefit -of the appellants, théý.,

Vq n y ompany, tio

,gel Ize The fGr nd Tru'

App. Rep. 162 , in which Mr. justice, Morrison gavejudg*

rinent is an impd tà'nt case on' the suýjeýçt of liability «
ÎI: 'rhe plai tiff hadrailway companies foi .. negligènce.* n

shipped by tbe defendant's railway a numbér of horseý,'to.
be carried by thé, railwày from rBelleville to Prescâtt. It

was allèged- that through the -negligence. of the servants of
the deféndantýý the trains on whiéh -îheseý copsignments

Fe béing'çarriçd, co1lided -vith other trains, and so'me ofI
the horses- Were killed, and all of them more'or less injured.'
In the shipping note "signed by the consignor under the

lieadin No--,' f packages and species of goodsi' there
was Nvntten. i car horses, 0' risk "; meaning, owner's risk.

Amongst the .- general. 'notiýés and. condïtions of, carriage
dorsed *on the shipping pote ýp each case was the

folloiving
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The owner of animals undertakes MI risks of loss, injury, daniage, and
other contingencies in loading, unloading, transportation, cônveyance, or

otherwise howsoever,'no matter how eaused.

On the bac- it was (amongs.f.other' things) declared

that live'stock

Is t-iken etitirelv at the owrier's risk. of k5oss, injury or dainage,

whether in loading and iniloading, conveyance, or otherwise all

live stock shall be éarried by special contract, only,. 4;,c.

When free passes are criven to.ý.t*.IWse in charo-e, it is on-

,condition that the company.,eýêre not responsible foi-

ne,ýrliuence, dçfault, or misconduct of any to thë*--ý

injury of the person dsing thé pass. Areccipt fo r the

animals was giVen by. the defendants in ihý ýame form

and conditions. Thé' animals were killed or lost b* the

defendants neg'ligen' ce. It was -adi-nitted that, but for

these special co'nýitions, thé company ivould be liable.ý
The plainl"ff. urg«d that, by statute, ihe conditions could

not avail where there- was aýtual neryliaence. To this theZ: t)
defendants replied, that their coi-npàtiy -was not bound by.

any such statutable provi-sion; and secondIy-, that even if

s'o bound, the lav did not prohibit their making a special

cc;ntract for the carria(Te of the croods. The case was

tried at Belleville, before Wilson, C. J. The jLirý- found

ýii_ substance that the horses were 'not carried under the

special ibrifract, and that the plaintiff did not know what
the :%vere, 5ut that

ý«terms on the back of the ýhippincr bills

hé sqpposeq thë terms were of. the li-e nature as th'se

upon the. àtlier pafers he had siorned for tlie carriag'e of*

iiorses by the -rand Trunk. The jury assessed the dam-

ages at $725. - The Chief Justice (Wilson) entered the'

vàdict for the defÏndants. The plaintiff nioved- in term

il, the, Queen's Bench, to, set aside this verdict, and -to

bave a verdict ent:er'ý ,d for him; because the damage

havincy beén occasioned by defendants' necrligence, they

ý%,ere liable,'«notwithstânding the conditions of the con-

iract,ý u'der.the Consolidated Railway Act, 1879,, Revised

Statutes oeanada, cap. 1'09ý sec. 104, sub-secS. 1, 2ý 3.

4 L6-z- - J,

W

W

1 ýet

fiai



,362 LIVES OF THE JUDGES.

gers and goods shall be taken, transported t,) and from, and
di-icharged at such places (places to which the goods were to be traii.-3-

porte(l) on the dite payment of the toll;' freight, or fare lawfully payable
tl)erefor.

Every pý_-rson aggrieved by any neglect or refusal in the premises shall
h txe ati action therefor against the conipany ; fTom which action the
Company shall mot be relieved by any notice, condition, or déclaration, if
the dainage arises f roin any negligence or omission of the company or of
its servants.

Theý Court of Qtiecn's Ben Cîh held that the defendants.
cotild not escape liability by their conditions, "for their
liabilîüy ivas ciizpressly provided for by theý above clztuse.

%of the Railway Act.
On the sarne q*uest.ion beinig presented to the Court of

Appéàl, that Court was equally divided, justice -*Burton
holding -that the Company was not precluded, by tlië
té rrns of the Act of Parliament, fror n making a special
contract, exempting thernselves fron-i liability evén "iii
case of neglicrence oh their part ; and Burton, J., and

Patterson, J., holding that the transaction wa* fiot within
the Sta«tute, beincr, in fact, the hiring of a car, and not' a

neglect 'or refLisal to perform any other obligations
cast upoil tl;em by, the Statute.. Justices- Morrison

and Osler held that the Company could not, by any.
spécial con tract, ,reýl iève thernselves frorn liabllity or negli-
génce. The case was carried to the Supreme Court,

where the opiniôns of justices, Oslér and Morrison ý,%-ci-e
affirmed, that Court holding that, "the company could

not avail , themse'lves of the» stipulation (on shippincr
note) that they should not be responsible for the. nýeý_ý'

gence of themselves or their servants." In the,--C-ýàurt of
Appeal, Mr. justice MorrisiýIZ concurring Zikith stice

Osler in his concluslôni, said in his j qdemený4

Thé défendant 1-ailway is subject to* the sections of the Statutes
referred to, which deprive the company, of defence in an action like this,
-where the loss hasbeen occasioned b the negligenèe of the company or
theïr servants, * and vnth my brother Uèler, that it was

-I am of. opinion,
the'inte.ntio;n of the Legislaturé so to, deprive tjhem.

Mr. justice Morrison was not in the habit of déliveririg



. . . . . . . . . . .

1 Z, Và a

lia

K,!

1ýà

. . J
363ýJUDGK .MORRISON.

Ion judcyments.-ex'ccpt in cases where the whole responsi-9 
k:, 'bility was throwp upon himself alone. In other cases he

often a:dopted the opinion of other judges, givinry bis

conclusions, as in this case. The point raised was 'a n e %v

one on a new statute, anc,'l as be seen, Mr. Justice

Morrison was sustained by the Supreme Court. 1 will

not cite any further judgments of Mr. Justice M*orrison.

Before judoe'MorrisoR was promoted to the #Bench 1

knew him* well as a practitioner. ýVhile en(saged in

politics 1 did not see much of him, but know that he was

a favourite f witfi all the mernbers ý,M7ith 'whom he was

associated. - He had good ji4dgmerit -in political affairs.

He was not brilliant, but a well balanced - inind enabled

him to give a dispassionate. a trustworthy opinion on,
public questions. ' He wà's,' 1 eay say, better in, council

than * oùt of cour4cil. To serve his -- friend 'Mr.'. Jolýn A.

Macdoànýldî he held office for'a year in'the Goveriinient

withoutý a seat in the H'ouse., , During this thne he was

much abused by the political press, but it %vas-not -nowli

-ýhow1 much lie desired to resian,.,,,his position.' He was

induced. by Mr. Macdonald -tiD be . lieve tliat public exigen'cy

required him.to retaini his office,)-éven thoucsh a victim of

public displ.ea-su'reý, In this he sactificed himself to serve

a friend.

f believe I knoiv more of judge Morrison after he

reached. the Bench than, before. Being - on circuit with

him often enabled me tg kn'w him well, Off the Bench

lhe was rnost aareeable, unostentatious and companionable.1
On à one occasion, after the closý of the Picton Assizes,
there- beina -- a-dA:y:-to couple -of ý-&iend-s-- and

myself took a éar-riage. and paid a visit to the sand banks

near Wellington, on the Lake Shore. 'I had spent. part of

the time of my profession al stu dies -in Belleville, and had

ôften visited Picton, but never the sand banks. -These hucre

banks of w1iite sand so« e distance from. thé margin of the

Iakeý form- -a: curi us contrast, with the waters of the lake

and with t1fé cou try rouild. Here we have, a fine ag.ricul-

.- tural Township, ith good alluvial soil larg'ely cbvered--with

cciUpU
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mountains of shifting sand, which extend miles longi di-

nally and latitudinally across the country. It«'is nottZd
sand either. The theory is, that'the sand mounds aie

formed by drift sand thrown 'up frôm. the bed' of the lake*

duriiig great storms. I know. not if this be the case, ýut

there is mùch to . prove this --conclusion. ; Be that as it

may, we were all delighted with ' our viSÈý to the sand

batiks, and W'hiled aw'ay a few hours gàzing at a hot - sun

sheddink its rays not only oiver Ontario's waters, but over

a bit of country, Cven though of sand, as interLesting as

would be the sand regions in the vicinity of Berlin, the

great German capital, or the northern part of Germany.

At the time of my writing' judge Morrison has

been deacl but a -little over two yéars.0 He was not in

good health for a few ygýàrs before his death. 'He died at

his residence Woodlawn, on 6th December, 1885, and

was followeà to the gravç through, the,'avenue of that

beautiful. country seat by many mourning frie n*ds.
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THE HONORABLE ROBERT, ALEX-,ICNDER HARRISO'N, T
.CHIEF- JUSTICE OF ONTARIO.

z4l

Ht feeling which possessed me when 'readina

Thomas Carlyle's French Revolution," posr
sesse on-s me in writincr of Robert A. Harriý

a féélincy of wonder and a:rnazement at the ýA5
a-mount of work some men undertake for the accompli-sh-

ment of a purppse. Thomas Carlyle set out in lifé ivith

a determination tomake himself a cyreat man by uticeasincr

labar : his works shew how corppletely he succeeded in

the attainment of the prize. Thomas Carlyle was'. the

architect of his own future in literature. Chief Justice

the Honorable Ro.bert A. -Harrison was the architect of

his o'n- future in law.

I do not wish my readers to understand that in asso-

ciating. tfi-e n'ame of Carlyle with7that of a Chief ustice in «

Canada, I do'so for thé pur ose of makinc a comparison

of, men : it

of work, and persevetance in work, in the acco'mprishrnen't..''

of any. object in any walk, ôf -lifé. Ail philosophers are ..... .>

not lawýers,-ýnor are all law3fers phý1osàphers; yet there is

so much of philosôph - in law that. there- is, after- all, a iffl
kind of kinihip-an association of ideas. John L'oc-e

perhaps the greatest, but certainly tht most characteristec

of English philosophersi lias given us instruction on

association of icleas. He, is indeed said- to have béen
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th e. first author to use thle expression, "association of

idea,,." Some jdeas indeed-, lÏave,"'he says " a naitional-

correspondencé ; but others, that 'in themselves arc not at

all of kin' corne to ýe so united in so.nýe--men's minds

;hat one no sooner at any time cornes into the under-

standina t1ýan the wholé crang, alwayýjnseparablc, shew

themselýes together." îr
-. Robert Alexander Harrison çý7as the eldest, solh Of

yof Skegarveyiii the ouptv
Richaed 'Harrison formerl, C

of Monaghan' Ireland,-by his marriacre with'Miý'ss Frances

Hall daughter ôf the' Reverend Alexanýer'Hall.,V1ýcar

Newton-Butle'r,. in the Count of Ferplanagh. 'Mr.

Richard Harris'n, when lie first came *to this country,

,ýremained'fàr a time ir. ontreal- It wa' there Robert A.,
the Chief justice, was boni on 3rd August,'1'833. As

soon as hé was abIQ, howevet, lie ýremoved from' Montreal

to, Upper -Canada, and took ùp his residence in Markharn,,ý

in the vicinity of York. This removal took place a few

n ntlis after Robert was born. Not long afterwards, Mr.
de a remo'al : this time into the Cit'

-,Harrison again ma y
of Toronto from the outiying township.

1 bec*a-meacquýinted with Mr. Richarà Hàrrison soon
'W a fô reside in Toronto in 1844. He was clerk

f -the market àrtd was. high»ly'esteemed by-every one

who knew him,-for his, honésty and uprightness of char-

_.cter withal he had an 'Irish which overflowed

Witfï--hlDe-ralit and benevolence. He resided in Queen-y
strect. His-liause'was a little west "of Spadina avenue,

near the residence Ô 'the Honorable John Hillyard

ibaweron.

Robert on arriving, at a proper «age, was sent by his
Tf

father 'to U per Canada College, where his ind tryý

---- - - -- - - enabled him to fnake his mark carrying-off rnany prizes
j7p.ýý

from. hiscompetitors. Not satisfied with a meré Côllege..
coujr 0 a graduate of a

ýe, his ý.unbiti'n led hirn to.beconie

Z2S un1versîý._
At a very early-period.- of the University --of Trihity

Collecye history, Robert A. H-a ýison took bis degrce'from

rtffiî
ý2
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that institutuion. lie acquired the distinction of Bâchelor
of Civil Law in 185.5, and Doctor df Civil Law, about
four years afterwards.

It will not be out of place here to record that Triiiity
College ils a University, situated on à propértv, wliich in

the early days of Yorki, had a certain'. 'celebriiy, from the.
fact that aip ain S while once President of the

C Si-nitht
Province, e cted. this property as his residence, and.that

Grore Vale so named in * honor of (ýovernor'Qo're runs
t1irough the proýerty. Doctor Scadding- in his " Toronto

.of Oldy« is quite. enthusiastic in his -description of the
College and grounds.' Referring to the Smith lot, hle says:

The sonthern half of this* lot now fornis the site aud grounds of the
University of Trinity College. Its brboklet will hertafter be famous in

scholastie song. It will be regarded as the Cephissus 'of a *Canadian
Academus, the Cherwell of an infant Christ'Cburch. , The dàle

,ývhich givès such agreeable variety tù-the a
p' rk of Trinity College, and'

which renders so charmirrg.ilie view frôm the Pr'ovost*s Lôdge, is irrigated
ýj11 51by 't. The cupola and tower of the principal entrance to Trinity College

will pleasantly, in however humble. a degree, recall to the iiiinds of
OxfçVýd men the Torri. gate of Christ Church.

Mr. Harrison' became a Student of the Law Society in
Hilary Terrn, 18-59. As soon as Qhe' was . admitte, -he

-entered upon iiis s'udies -in the office of Messrs. Robinson
& Allan. Mr.,/,notv Sir Lifkin Robinson Was the senior

Member of that &m, and ýKeporter of the Queen' Bench.'
Mr. Harrison was. a diliaent studeýi-_ready for ànv--ind î
of hard work -in the line of ',the law. He had only been
two year.s in the office, an'd was but ei teen.years of age,
when he conceived the idea of-publisÙing' a digest_.of all

4-.the caseâ in the Queen's Benc.h and Practice Courts in
'18 He undertook the

Upper Canada, fiom 1823 tO, 51.
ýwork-ùnder the supervis*ion of Mr. Robinson. The book

came out under the ilame -of Harrison &"Robin-son's

Pig'est," and was published J1, 1852. This Dilçlest was. a

yery yaluable halla-tnaid to practitionéts o e actice, -
placing in theii- hands à rea*dy refèrence to all decisions

ýduring a period of nearly thirtý years.

'S
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Durincy Mr. Harrison's student days,,he was a prominent
etnber of the Literar and Debatiner Society and
Osc;oode'Club.. This Society affords to Students at Lwv

good opportunity for develo'ing theii nascent legal
intellects, and împroving their debating powers. Much of
Mr. Harrison's education tendinor towards makinir him, a

successfül counsel at the Bar, was gained within the
c de a change of

doors of the Sô iety. In 1853, he ma

officeý çToinçT from Robinson' & Allan to the office of
Hagarty Crawford, of which Mr. Hagarty, afterwards

Chief justice of the Queen's Bench, and now Pr'esident of
the Court of Appeal, was the senior member.

In IQ54, Mr. Harrison ' received---the appointment of
Chief Gerk in the office of the Attorne -General.. 'The

Honorable John Ross was Attorney-General at this time.
On the H'norable John A. Macdonald succeeding to the
Attorney. xèneralship in the McNab lorin administration

in. 1854, he. retaine.d Mr. Harrison-as his Chief Cler'k. This
caused -him to follow the Government to'Quebec. -C

was there not less in élined to the étay pleasures ot societyý
than the inany. government. officials of that gay capital,
and it was not-to his disadvari-tari -that in the tollowin(T
year the Government was removed to Toronto, wheec he
had the less frivolous society of 'his old friends and

relatives. In Toronto he had all the of *a home,
presided over by a good father and fond mother.

Mr. Harrison was calleà to the Bar in Michaelma5
Term, i8ý'5. He was -calle'd with honours. He was

indeéd the first called to the Bar with ho' ours under the
new system inaugurated by the Law- Society a short time

before his call. The Honorable Robert Baldwin' was at
the time Treaýurer of the Socièty, and conarafulated Mr.
'Harrison on beingý the first to gain the distinction of

being ýcalled with honours.
Mr.ýý Harrison had no sooner been called to. the Bar than

s hewed a dispoýïtion to rnix in politics. He had been

a pupit of the* Honorable joh'n A. Macdonald, and, was
tinged with his ideas of political lifé.. He was of the T.ory
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school, and had it not been for restraining influences he

would have been aeeply encyacfed, too early in life, in

political agitation. He frequently contributed to the

Colonist newspap.'er, the Conservative organ of the day in

Toronto, -articles in espousal of the Conservative doctrines

and pýriii ' ciples as he understood them. He soon, however,

ceased this occupation iù order to' confine himself more

exclusively to, his profession. He was fond of w.ritinýg.

When lie gave up writing politiçal articles, he applied

himself to -writing 'on subjects appertaining to law,

probably mpre profitable and less delusive than political

controversy. In 1,3,7 lie published " The Statutes of

Practical Utility in the Civil AAinistration of Justice in

Upper Canada, Chronologically arranged." This work is

more of a compilation than original matter. It required,

however, a di-scriminatinçy mind. This book, as well as

his- book dont-aininu the Rules, Orders, and Regulations

as to Practice and Pleading in the CountyCourts, tvith

Notes was well reccived by the profession, and obtained

a large sale.

Mr. Harrison- in 1857, was siill in 'the Attorney-

General's oýfice, connected with the' (rown Law Depart-

ment. It was during this year that "a great. -excitement

existed in the County of Haldimand, o'à accoutit of

depredations and crimes committed by one Tovnshend,

alias ".,\IcHenry. Townshend was arrested and tried at

Cayuga, before Mr. J.ustice McLean and a jury. There

never has beeri- a case in Canada iihere.sùch extraordinary

evidence has been given as to the identity of 'a prisoner.

There wàs. not- one trial only,-'but several triais of the case,-

'and several- weeks were ta*keti up in endeavoring to, -solve îý1

the question presented. I have referred t' the case more

fully in the life of Mr. Justice MèLeàn, and need not
vi

repeat what I have already said abc;ùt this Canadia*n

Tichborne case. Suffice it to say, it was the most'impor-
lit

tant case of the penod, and was conducted. for the Crown
là,by R.- A. Harrison, and defended by that able and

éxperienced Counsel, the- laté S. A Freemaniq Q.C., of

4 -L. J. et
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Hamilton. This was the first trial of great importance in
which Mr. Harrison was engaged. It required great
endurance «ind skilful management, and was conducted
in a manner satisfactory to the Attorney-General.

Mr. liarrison, notwithstanding his 'employment- as
Counsel for the Crown at this time, was devoting a

colisiderable portion of time to the execution of a most
important work, which, he undertook, «« Harrison's Common
Law Procedure Act, and County Courts Procedure Act-,."

Î;_
This valuable contribution to legal literature was, as the

title pa(Te expresses, dedicated

To the Honorable John Alexander Macdonald, Attorney-G ra

U pper Canada, to who8e ability as a Lawyer and influence as a Statesman

the Profession are indebted for the Acta here annotated, this work is

inscribed, by the Editor.

1 n the preface to the work, Mr. Harrison gave his

reas for enteriner on its performance, and bringing it

to a Succesý;ful termination. He said

The law, and the administration of the law, are two things essentially
45, différent. By the fornier we understand the great body of legal righte

and liabilitiee which te.-wh that justice should render to every man his

(lue; by the latter. we undentand the practice of the Courts, or the

niachinery used for dispensing justice. AU laws are designed eithe'r to

prevent a misciiief ; to, re.medy it if committed; or to compensate the

sufférer, if no other renied3 can be applied. The prôper application of

the remedy is thus of* vital importance to the dne dispensation of justice.

The spirit of modern legislation is to make the remedy cdextensive with

the mischief intended to be preyented or redressed. For thi% the Courts

bave at all times struggled ; for this the Legiglatuie have labored and

for this has the Common Law ProcedÙre Act, 1854, been passed.

These were very goodý rea-sc>n.s for the undertaking.

Slovenliness in practice is as prejudicial as unsiun.d làw

any work worth pý,erforming is worthyo'f being well per-

formed. Mr. Harrison always kept this in view, and
let acted upon it as a cardinal principle. The work was got

out specially to instruct the profession in...procedure.

Mr. Harrisons Common Law Procedure Act will

always endure as a lasting monument to his memory,

and evidence of his work. It was first publislied in 1858,
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.and reccived great commendation, not only in Canada,
but in England, and in whatever country it reached. The

London lecral press placéd Mr. Harrison in the front rank

of those commentators who had undertaken to edit the

Acts embodied in the work. "The jurist," in revienving

the wor--, said

Theee are the Acta which have revolationized the law of Upper
Canada, after their progenitur.4 had exercised a like radical influence in
the Old Country. They are,, in effect, an amalgamation of our Proceduré
Acte of 1852-iffl, together with an Act applying them, in a great
measure, * to the Countý y Courts of Canada. The work is, therefore, almoet
as useful to the -Euglish as to the C:ànà-dian lawyers; and is not only the
most recentý but by far the mo.qt complete edition whieh we haýve seen

of the mont important Acta of, Parliament. The editor has not been
-content wiih industrioualy collecting the nume ' roue decisions which are

now scattered through our 1teports upon these ý1Statutffl, but has displayed
both skill and judgment in their arrangement, and in deducing, wherever
it waB possible, the principles of which the decisions are either suggestive
or illustrative.

Notwithstanding a large practice which lie had suc-

ýceeded in getting, Mr. Harrison still devoted a part of his

tîme to writiner. In 1859 he brought out " The Municipal

Manual for" Upper Canada," containg notes on decided

cases, and a full anlalytical index: This work was v . ry

conducive to his successin gaining a naine for diligence

.and usefulness,.not only to the profession at large but to

the whole public. He was, after ihis, the constant adviser

in i-nunicipal matters in a large riÙFnber of the municipal

questions constantly arising in the 1?rovirice. His .1%luni-

,cipal Manual was largely sought -afte t in butside counties,
yielding him not only a good in ' CoMe but making him

known in the various. coun'tiès in the Province. ý Perhaps

nothing tendzd -more to build up his general reputation

than this work.

In- 1859he formed a partnership with James Pattetson,,

who had a good connection in the Counties of York anà,.,
PeeL He was considered one of the best office'mea and

special-"pleaders of his day. He and Mr. Harrison together

had a large and remunera*tive business.
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The firm of Patterson & Harrison was afterwards

au«Umented by. addiner to, it Mr. Hodzins, the present

Master of the Suprerne Court of judi * cature for Ontario,
and John Bain, rwards Chief justice

Q.C Mr. Moss, afte

Moss, was at one t'imé"ýa partner of Mr. Ham'son.'

...In', 18 59 -Mr. H arrison was emplqyed, by the C rown to

prosecute in -the celèbrated. case of 'the Queen zis. Mercer.

It arose. out of an agreement entered into between Sheriff

Rapelje of the County of Norfolk and lawrence William

Mercer, by which theformer agreed to su"rreilder his offke,

on, doing which he was to re éeive from _ Mý,-f,.\Mercer £59o,

and an annuitY Of £300 a year.. This transaýtion was, no-

doubt based on the assumption that ýN1-ercer wo à1d, on the

resicynation of Rapelie, get the appointment of Sh ' eriff of

the Coýnty. - An Wieormation was filçeby.- the Attàrlney-'

General -again' t Mercer, fora misdemeanor, and as bei.ng

a transaction involviiicy the sale of an office,,and conýary
Crto the provisions of the En,'Iish. Statute 5 & 6 Edýard*

VI., extended to Upper Cc-_nada. by.49 Geo*ge*,IIL-cap.

126. 1t was held by'-thë Court of .(ýge-en's Bé'nchthat

the transaction-was -not only-îllegal utider the Statute, but

at Common La *, and tha-t the ignorancç of tWe Govern-

rtîenta-s to the illegal -azreement was immaterial. Tbe

Crovn obtained.judametit,. and Mr. Mercer lost his office.

The 'case ivill ble foun.d r'eported in. 17 U.--C. Q.- B.,, RèP.

6o
Mr. Harrison was. for several years ëdito.r of the Upper'

Canada Law Journal, and frequently contributeà editoriaU,

articles which were well rec%-.ived. Durincr his partnershiýP
with Me.- Patterson his business much incýtased. - His

ea-tly cop.nec.t-ôn mrith the Law Departnýent 'of -'the.
Governrnent had secured'-*hîm-, the confidence of Mr".,.

oh -Id, wh6 was of great -aseistance to hîm
A. 1cdo a .1

inhisýrÔféssion. Throu hhim.hisfirm-receiv'ed..-âll-,Ihe

Upper-,Canada revenue business of the d6v*e'rnment.'e-",j

About thi>a time there had bèipn'a great deal of smug-

gling and -infringement on the. Cu.slçomýs,-,Iaws. A.great

many suits had to be biought: for penalties and fbrféituf* ý_
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These suits were'intrusted to, him on the part of the
-Crown, and were conducted with diligence and success.

He was of couilsel'for the Crown in the case of the
Attorney-General vs. Sherman Smith Halliday, 26 U. C.

Q. B. ReP. 397, which- deserves mention. I t was an
UUinformation filed by the Attorney-General against the

defendant, who was a distiller carrying, on business in
Maitland, in the- Courity of Grenville. He had gained a
wide celebrity in that county, for his hospitality, and -
because of his large business, which brought money to

the farmers, who - sold grain to him for his distillery
business. He was affluent; but in soffie'way the
Revenue Department were not satisfied that he made
correct returns to them of all the whiske which he

diýtilled. -On investigation, they ascertained that it was
more than probable there were upwards of 2,ow- gallom
short in his returns tlië-'duty en which if paid into the
treasury, would. have amouffted, to, a large sum-; which
large sum theý hâd not reccived. The suit for penalties
and dutv was, triied at Toronko, in 1847, and resulted in a
verdict- for the Crown for $47,999.oo, being the duty on

6o8 gallons of i-nanufactured whiskey not returned.
J. H. Cameron,, Q. C., inoîved à rule nisi in term to se

aÉidé the-ýerdict on many grounds. G-alt,.Q. C., Anderson
and Robert A., Harrison shewed cause. S. Richards,
Q. C.) . supported the rule.

The case was very hotly contested. Mr. Halliday held-
a prominent position iri the county, and if it_ýàhould be

decided against hirg, his reputation would be injuied, -and
his future prospects blasted, on account of crookedne" pf

dealing. Chief- justice Draper-ýgave the judgment of the
Èourt of Queen's Bench, ý'îand discharged the, i-ule. The

principal question decided was ýn the onus of proo£ The
Crown proving that the defendant had sold to customééý

more than ht re-turned, was. it forthe Crown to prove-thé

ýquantity manufacturedy or was it for the defendent to
establish that-heýhad paid d'ty on all manufactured by

,him. It was held: (i) That the defendapt was liable to
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pay duty upf)n all~-spirits manufaciured. by-him, not.

merely on such ^ as had been measured.,and ascertained, M

the manner preséribed by 27 and 28 Victoria, cap. 3. (2)-

It was proved by an agent of the deférid'ant that he sold*.

as agent for the.defendànt, at Manireal, between the days

mentioned in -the information,« i 59,6o8 gallons more than

appeared on the -credit side of the defendants stock

books, and on -which duties had been paid ; and a number

of invoices of these sales, which were* produced, repre-

sènted the spirits to be 50 more than proof. Moreover,,

the acrent said that -large quantities of spirits had been

coPsigned to him, direct ; and it was to be gàthered from

the evidence that deliveries had been made -to the

purchasers direct from the conveyance by which they

had been' sent by the defendant. Held, that from this
-%vered- in any way, the jury was warr

evidence, unans anted

in finding against the defendant for the duty on that

quantity. H eld als 0*, that sub-sec. -2, of sec. 1,4, Of 29>

Victoriae -cap. 3, throwing the payment of duty on- the

defendant, was properly treated as applicable, though

passed after thk period for which duties were claimed',- for

it related to, matter of evidence and procedure.

1 have written of this case because it not only.involv'ed

a much argued legal question as to onus of proof, but

from the fact that« so « many counsel whose names "ere

îiarý not only to t Bar, but to the Bench and public,

were counsel in the'case, yiz., Galt, Q. C..y ffl.w.

Galt-Chief JustiýLý ýeý omffi' n leas Division of the

High- Court,; Harrison, afferwards Chief justice of the

Queen's Bench; and M. C. Camer'oý aftérwards Sir; M.

Cý. Cameýon, Chief justice of the Common Pleas Divimon

of the Hiorh Court of justice; besides S. Riéhards, Q. C.;

J. H. Cameron, Q. * C.; and Mr. Anderson, all able counsél,

bùc who, never occupied seats, on the Bench.

Mr. Ha'rn*so m-...was also CoÙnsel for the Crown in the

John Anderson case, reféried-ie fully in the life of Chief

justice M.cLean. Anderson was an escaped slave, whoiii

to get back intè the United Statit was sought es on a
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charge of murder, corninitted when he was endeavoring tol
eScape froni sla*veryé. The attempt to have him sent back

to the United States failed, lie was discharged frorn
custody on habeas corpus-, and given his full liberty.

Mr. Harrison" wias create1d a Quêen's Counsel in 1867,
and elected a Bencher of the Law Society in 187 1. . He
%vas for s 01,rne time an Alderman in -the- City Council of
Toronto. He feund -time to perform the du ties of -ri ï.5

director of the Life Association of Scotland while at the
Bar. He interested Iiiinself in some decrree in Church-
rnatters and identihed hiiinself with the'Church Associa-
tions of the Diocese of Toronto. He was evana-elical in
his views, and liberilly disposed towards all denominations
of Christians.

Mr. Harrison had resolved, when about to matribulate
at Trinity Collecre, to proceed to study for the Churcli

Ministry in case lie attained a certain scholarship in his
examination. In this he failed, and turned his attention

to the study of law. Whether rightly pr wrongly, he,
loo-ed upon the failure as the finger of God directing

JI:Iiis energies to be employed elsewhere. He continued,
however, to ta-e great interest in the Church, and did

yeornan's service" among its laymen. Brought up
among the associations of Trinity East and St. Jamess

Cathedral, he was evangelical in his views. As soon as
he ascertainq4. th&t his youngest brother had determined

roOn eiiTérînrYýfhe p fession of 1heir maternal grandfather,
fiom whichfie had felt hirnself providentially deviated, he
never ceased to help and encourage him, though the lat-ter
had refused a partnersliip in the farnous firm of " Patferson'

and Harrison" -uore than once in the course of his nt
academical career. No différence of theological tastè (if

such existed) preVented the Chief Justice from giving-.
m'aterial and o-ther -support, whenever required, to thîs
younger brother, in the various projects of Church work-
vvhether at St. Alban's. Beverley, in the backwàods,-or at
St. Matthias's, Toronto, under the shadow of their common
Alma Mater. He sympathized with good work everywhere.
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Mr. Harrison first entered Parliament in 1867, when lie
M deféaiýà Mr. john Macdonald, now a member of the

Dominýon enate, wha contested one of, the divisions
of Toronto with- him. His strong Cý>nservative opinions

gained h»im the. support of the Conservative party in
his candidature for Parliament.. , He continued to répre-
sent the constituency till 1872. He was. not a'ltoleçthe'r

success in Parliament. Parliament ry life was.'ný
to his taste. 1 as it did, a great departùre

frôm, his professional pursuits,' the occupation became.
irksome tà him. At- the -general èlection Of 1872, he

declined to contest the. scat, and frankly told his* con-
stituents, in,. an address -which he published, that 4e was

glad to be relievéd of duties thât etitaifed not onty a loss
of time, but of money, w-ithout adding to, his presti* -S

he viewed political life. While in Parliament, he W'as for
twç) Sessions Chairman of the Miscellaneous a'nd Private.

Bills'' Comrnittep. - As. a nitember of the House, he was
connected with some important measures. Amendment

of. the lawsas. tô sta'mping promi*Uory..iiotes and bills of
exchange, and Bills relating to. the* Criminal law, received
his attention. - After his retirement from Parliame't, he

resumed; his- active ractice at the Bar when his business
grew to large dimensions.

On the 8th of, Qctober, 1875, Mr. Harrison was, quite
unexpectedly to'himself, appointed Chief justice of the.

Queen's Bench, under the title of Chief justice of Ontario,
succeéding Chief justice Richards, who was promoted to

the Supreme Court.
On the Bench the Chief justice continued the same
unremittiqg, labor he had performed at the Bar. The

profession appreciated the energy- he displayed in his
duties There were arrean. to be cleared offwhich he
soon caused to- disappear. Accustomed to hard work, and

h a good constitution he had no difficulty in fuifilling
the expectations that had been fdrme-d' of hiin . that, his

14
untirincr industry as Chief of the Court would en'a'- le -him

keep up with the. business of the country. He was
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calied upon to decide many importgnt cas'ès. N%-ill not
pretend to give more than a few, as, thouclyh but a short tiffic
on the Bench, he disposed of so -much legal business that it
would require more time than- I -can commanà to ma

efull report of it. He wa-; càlled 'uuon to decide ýtý
case, of Mcl.'ntyre vs. McCracken which,.beincy a -serni-

coMmercial case, ý may be referred to, as' evidencing the
.5oundness'of his decision. In that case, which is reported -

at- 37 Upper Canada Queen's Bench, 422, and iwas decided
by him 'but a -few years after he was promoted to the

Betich,, he was called upon to decide ï.n equitable ques-
tipp under an equitable plea, though his pràctice at the Bar

had been almost exclusiVely in the Common Law. In sub-
eance -the principal question was, whether a person having

in good faith and for a valuabie considération, without
gotice, purchased shares in 'a jbitit stock company, in"éor-

Porated by tho' Government of Ontario, under 27 and 28
Viictoria, cap. ý1'on the representation by the seller'that
.thçy were fully paid up'shares, and havinz before he

purchased, had the representation confirmed bv th roper

officer of'the company, could àfterwards, at the instance
of a creditorof the company who discovered that in truth
the shlares were not fully paid up, be sued by the creditor

Chief justice Harrison held, that the defendant, béfor-:ý Ét.

he purchased, made all the enquirv -hewàs boand to lit
make. He said:

He had a perfect right to believe the stateinent of the accredited otficer

of the Qompany; that he *was under no obligation to discredit it, and
search the books of the comp'any to prove its fidsity and, under the

circumatances, hewas a bouâ tide pýrehaser fuf v.ihie.

Morrison,- J., and W:il,,ýon, J., côncurred in the judament
of the Chief jbstice. Nevertheless, the case was carried to
the Ontario Court of Appeal, which overruled his decision,
but the Supreme Court, on appeal, "cotifiriiied his j*d,ý1,-
ment.

Reaina vs. WilkinsonRe Brown, 41 U. C. B., is a
case which ought not to be passed over in writi! of Chief

48-L. J.
4

-J



378 LIVES OF TIIE JUI)GES.

jusi;ce liarrison's judicial life. As is well known, the

Honorable George Bi-own was a journalist who liad

control of the Globe newspaper, publislied in Toronto. Iii

the Daliv Globe of 8th july, 1876, and in the Weeklv

Globe Of 14th july, IS76, there appeared an article written

by -liù-n, wherein there was a description, argument, or

-comment Dot only scandal-izin(y the Court, but - also

scandalizing Wilkinson, the defendant in a 'libel suit.

Wilkinson', applied to the Court of Queen's Bench, and

obtained a Rule callinor on Mr. Browli to shew cause wl.

d lie should, not bc co. mitted fç)--contempt of Cc;urt for

thesearticIgý-ý,. Mr. Brown, in person, sheved cause to the

he main points décided b the Chief justice

were: ist Tliat when lWde to file a criminal information

had been criven, there-.was a pending liticration, thouji

-uch information had not in fact been filed and that such

publication was, a contempt of Court. 2nd That a ju(lcre

sittin(-r out of Term under the Administration of J ustice

did not eepresent the full Court,* so as to enable Ji i ni

to punish for contempt of Court. 3rd That th-e article

complained of was a contempt of Court. There were

W.. other points on which Morrison, J., sitting witli the Chicf

justice. différed, but they both agreed on the main ques-

tion, that a contempt of Court had bécn . committed.

There arc some remarks of the Chief Justice whicli 1

think'it ticrht tô quote, as shewincr the privil'cre of the

press, and the duty of, as well as protection afforded to

the- Court _,against newspaper assailants. The Chief

justice said

All that now remains of the cause shewn te the Rule is the contention

that Mr.,Prown, in publishing these articles, did no more than his duty
1; 4

as a publie journalist, and so is privileged, ' 1 have already expressed my

views as te the real and supposéd liberty of the press. 1 have no wish to

repeat these expressions. They exclude àll idea of privilege on the

present occasion. - The argument is, that, considering the notoriety of
what is called the Big Puah Letter, and the prominent position of the
writer of it in one ôf 'the political parties of the country, ýthat it was for

the publie intere-4t that the articles in question sho uld be written,

jdtheugh severely reflecting on one of the Judges of a Superior Court
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of Law, in respect of a judgment, delivered by hiiii in Court. But it Ù4

not for the 1;ublic interést that any part of Our JU(li(.Iary, Who, %Ir.

Brown admits, are worthy of the highest admiration, à4hould be recklesbly

assailed in the public press. There is no privilege fo ' r aiiy man ilà Cana4la,

under the pretext -)f the public gooil, rashly to, aç;i4.til in the public prem8

any of our Judgez3 for hie conducto on. the Benc fi, and to impute to the

Judge assailed, conduct so wicked and corrupt as to reniler Iiiin unfit to

occupy the distinguished and responsible position of a seat on the Bench.

The reniedy for such a state, of things, if ever it should upfortunately

arise in our country, is.wholly different. But whatever may happeu, the

Juilges niust be kept high abqye the struggles of party warfare antbparty

rancour. Judges have no politival biag. They kitow nothisig, ais -Judges,

of political parties, or lx)litical contest.s, exeept when forced (in their

attention in controvertegI election trials. They are iwither 'Ref(>rtiiers nar

Conservatives. It is ý matter of no interest -m-bate,%w to thent which, of

the political parties f r t tinie heing iis in offit:èýý - The mon)ent a man

constnts to accept a seat on the Rench, hi8 inere. party predilections are

left be-hind, anfl, qhould, if- possible, be for ever abandonetI. He muet

henceforwar-(l do justice to all men, and so to, both political parties. He

cannot (Io so if he has a leanifig te either. and his u8efulness as a Juilge

muet be inipaireli, more or less, if either political party entertain the

belief, well or ill founded, that lie is a prejudiced or irnjust Judge. The

office of a -Judge of the Superior Courts, eîther at Law or Equity, in this

Province is an arduous nue. Judges, of all men, in the discharge of their

high and arduous duties, neeAI not only theyrotection, of- the law, but the

genuine svnipathy of all the honestly disposed elwises of the l"ple. One

of the greatest blessings which cati te conferred upon au intelligent people

is an able and independent Tudiciary : one of the greatest curses would be

the belief on the part of the people, or any considerable portion of the

people, that the Judiciary is either weak or corrupt. The labors of the

Judge permeate all ranks of society. Tbey aâcend to the occupants of

the palace, açd descend to the hearthof the humblest cotter in the land.

AU men and all parties stand before the-inajesty ofthe law on ait equal

plane. AU have, in the eye of the law, equal righta. All have property,

reputation, or life demanding protection. AU have the right to the

protection of the blessings conferred upon them. And for the safety of

society, all muet feel th 1 at all their rights will be priotected hy the

judiciary. It would not, in my opinion, be in the publie iiiterest that the

author of the, publications now before us should go a1together unpuuished.

ln(li,.-iduall'y I bear hint no ill-will; I admit hie talents; socially F

respect bini; I respect hie position as a publie journalist a prominent

public man, and a Senator of the Dominion. But the. higher the station

of the offender, the greater the necessîty for hie being madeýt4) bend and

submit to, the law. I am sincerely sorry to see Mr. Brown in the position

where lie has voluntarily pLaced himSlf, an& front, which,,. a1though ample

opportunity was offéred him, lie refused to extrieate binmlf., If 1 were

to consult only my own feelings as au individual, 1 would forbear to

puniah. But when I consult my duty au presiding Judge of this Court,



380 LIVFS OF THE JUDGFS.

the fine"of my duty appeare to, be so'clear that I cannot refuse to see and
follow it. It in not because a line of - duty in disagreeable that a Judgé
in to shrink from foBowiiig it-to all its conaequeuces. In my opinion the
rule should be absolute.

This case was rernarkable for the alleged 'virulence 6f

Mr. Brown in the remarks made by him in-open Court, in

argument of the Rule. * I heard Mr. Brown argue the

Rule. on his own bchalf, and witnessed the expressive

energy which he gave to th.- -discourse. I do not think

he used lançTuage stronger than tliat used by him in his

affidavit in answer to- the Rule which on referencè ta it

will be seen to, bc quité strong enoùgh. The spectacle

presented in the Court of a jourrialist not only being

guilty of contempt in writing articles reflecting scandal-

ously on the Court, but also before the judcyes. all but

tepeating the scandal, was not an edifying one, and it is

hoped will never bc repeated.

In this particular case, o*wing to the différence of opinion

in the Court on minor questions the Rule, co ' mmitment or

attachment, wasrefused.

The Chief justiçe heard-.Mr. Brown through a longand

vituperative address with much patience, knowingýf hat

not beinry a barrister, he could not know all thecourtesies

of professional decorum. He argued his own case,
although he had two counsel with him. 1 think,ýfbr

furfher guidance the judament of the Chief Justice is

valuable as shewinar the duty of journalists in criticising-

the acts of a Court, and the duty of the Court in dealing

with such questions wheii presented.-

Having quoted cas * es in wliich the -Chief Justicewa.ý-

engaged at the Bar, andhis decisions on the » Betich, 1 may

proceed to shew what m ' anner of man he wàs. At the-
beginning of his Bar life he evineed a determination to

overcome all obstacles. Whether addressing the, Court qr

jurý,, he had about him ivhat some would call a pompous-

ne s of trianner. When howevee---it wil 1 be

fýund that it micrht inore properly be called pride of place

than pompousness of manner. He. was conscious of his
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own ability and endurance to give full play to a case evien

if it took days, where with -others, hours might have

finished the business. He was as cool a man as eiier 1

have met -at the, Bar. Nothing seemed to disturb him,

when other 'etl'ý'would be ruffled he would smile at-the

most 'sarcastica'nd caustic remarks 'of counsel at the Bar

levelled at him. He may have felt the arrows as they

pierced his ' side, but he never flinched'at the stroke, going

ricyht on with his work as if a shâft had not been shot

from the bow.

lie was a portly man, and in conducting cases at nisi

prius, threw all his ponderous weicyht upon the attention

of the jury. I have known him to be opposed by,*counsel

more skilful in ethiés and not less skilful in lav, and yet

he lield his own. If opposed by the Court he submitted

-indly, bundled -up hig papers, put papers and brief in his

bacy, and left the Court with a determination to seek

Tedress in full Court in Term, which offen heard of cases

arrain in which he had been engagred.

In add-ressing juries he in plain, but not polisheci

lan()-tia«e, with weil arrayed arguments, souglit, with mucli

ý% k7> 
k>

force to lead them to a conclusion favourable to ]ils

client'sside of the cause.

Doctor Hug-h Blair, in one of his lectures, draws

a contrast between eloquence of the Bar and popular,
assemblies. Mr. Harrison was more of a success at the

Bar tlian with -Popular'as£emblies, and was'proud to have

that distinction.

Blair wrote:

The différence between eloquence of the Bar and of popular assemblies

is this: In the firet place, th&-ti)ds of '"king at the Bar and in popular

ameni'bli-es are entirely diffe". In popular assembli-els the great object

is persuasion the orator aime at determining to some choice or oonduet

as good, fit, or uneful. For accomplishipg, end, -it, is ý, imun-ýbeat- on,

W1ý to a'ply ËiýDa.eli'to all the principles of action in our nature; to the

paimions and to the heart; as well au to the. understanding. But. at the

Bar contirtion in the great object, Thère it in not thé speaker'd butine»
to, persuade the. Judg« to what in good or u"ful, but to abew them what

in j" and true, and of course it is chiefly or solely to -the underistaDd *
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that hie eloquence in addreised. Thils ia'rcharacteriatie différence which
ought ever to be kept in view.

Young men just budding will, rio doubt, read this with
attenfion, and, I hope, with profit. Some neophytes at

the Bar are a' t to think that floweimy elqquence is enough
to ensure them-attention and success in their -profe-ssit.)n.

it i.s not so in tye least dégrée. .Sounding 6îassý may be
very good for'--,Ï'tciwn church bell, but is of only momen-

tary value to a Lawyer, it has no e * ilduring effect. 1 have
(>ften heard m.en at the Bar talk, indulcie in rhetoric in vast
proportions, be eloquent indeed in words, withotit one--.'ý"

see4ng word of thought. Beware of such men, my
\.,.fri.ends. Read -Eamlet's advice to the players, it is as

\applicable to the barrister as to the actor

But if ý'u mouth it as wany of the players do Nor do not

sa* the air ton much with youx hanZ, Be ùet tooo tame neither,

but -let your own discretion be your tutor suit the action to the word,

the word, tu the action; with, this sjýecia1 observance, that yon o'eratep

iiot the niodesty of nature."

Chief justice- Harrison, after his promotion to the
Bench diâ not forget hiýs old friends at the Bar. He. was

in the habit of entertaining, liberailly 'at his fine, large,.
roomy residence and grounds of his Spadina Avenùe

residence, Englefield.
His. constant work out of vacation gave hirn the right

iiideed- it was ne' ssary fo * his health to have some
recrea-tion duringr vacation.. 'He then would.meet mem-
bers of the Bar on his well ordered grounds 'in friendly
matches of tennis or bo%ýls, and enjoy the change

from, inétital èxercise to healthy amusement-

Hé was an excellent ho't, and bad àt bis table at con-

venient times guests, whether their ho'mes were in Toronto

or ab-road, on a visit to. the capital and seat of the Courts.

JR was not. exclusive » but extended his invitations to

proté,...siotis. - îhe Arclibishop of the Roman

Cat-Wic Church, and the Bishop of the Protestant Angli

can Church alike enjoyed hiÉ 'hospitality. He* was an

admirer of Doctor Potts of the Methodist 'Church; both
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a§ a preacher and as a man he frequently used to attend

to -hear him preàch at the Metropolitan Church,,abd li'ot

unfrequently had him as a cruest Ut his house.

In 1877 the Chief justice was ap' ointed on'ý-4£ theP
arbitratars on the question of the northerly and westerly

boundaries of Ontario. His associate àrbitrators were

Sir Francis Hincks aad Sir Edward Thorntoii, the

British Minister at Washington. The arbitrators exam-

imd all ti-eaties, orders in Council, Acts of Parliament,
and other doctiments which would eriâble them to inake a

lasting and binding award, Their %vork of- investigation

beincr completed, they on the 3rd August, 1878, published
'z

their award as follows

To all to wborja these presents shall coine:

he undersigued having been appointed by the Goveninien ts of Canada
-and Ontario, as arbitrat-ors to determine the noetherly and westerly

z A
boandaries of Ontario (10 bereb' determine and decide that the following

are and shall be s-uch boùndaries, that is to, say

Commencing'at a point ou the solitherii shore of Hud8on's Bay
commonly called James's Bay, where a, *line producefi (lue north froin the

bead of Lake Temiscaining would strikethe. said south shore; thence,
along the said south shore, westerly to, the niouth of the Albany River;

thence, up the middle of the said Albany Phver and of the lakes thereou,
tx) the source of the said rivei-at the bead of Lake Joseph ; thenýe, by
the nearest line, to the easterly end of Lac Seul, being the heaAl m-atem

of the Engli4h 1%iver; thence westerly, through the iiiiddle of Lac Seul
and the said Eugligh River, to a point where the saine will be intersected
by a true meridiàtial line drawn northerly from the International monu.
ments placed to mark the most n'orth-westerly anglè of the Lake of the

wooday by the- recent boutidary cominission; and theiice due south,
following the sédd meritlianal-,,Iine, to, the said International monument

thence southerly and easterly, following on the International bouudary

line between the -British Posseasions and the United States of America, M111
into Lake Superior.

But if a true meridianal line drawn northerly from the said Interna-

tional boundary, at the said north-westerly angle of the Lake of the'

Woods, ahall. be found to pau to the west of where the English River

-empties into the Winnipeg River, then, in such case, the northerly #-raz
boundaryof Ontario shalI continue down the middle* of the said Engliah

River, to where the same empties into the Winnipeg. liiver, and ahaU

-continue en a line drawu due west froin the confluence of the said engliah

River with the Winni _g River, until the saine will, intersect tiie meri-

diau above described;and thence due south, feRo-wing the said meridianal

line, to, theuid International monumeift.- tbeuce southerly and easterly,
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foHowing upon the International boundary line between the British

1?ossessions and the Unitid States of America, into Lake Superior.
Giveh under our hands at Ottawa, in the Province of Ontario, tbis

third day of August, 187ê.
ItoBua-r A. HAaw-qoii.

DWDý, THo"Toy.

F. H 1.k

Never did three men charged wfth public dutiés, enter

upon the performance of them, and accomplish their work

with more zeal and fidelity,'than..did the three arbitrators

who madé thii award, an award which after full examination
into its merits by the Privy Cou p*cil; has been sustained
by that Court, and by Her Majesty, the Qyeen. The

award did not give Ontario -as much -as was clâ'imed for the

Province, but much more thàn the Dominion Govexnment
was willing to allow hence the appeal to the Privy CôUncil.

-Notwithstanding the high reputation Df-. the arbitrators,
and the conviction in the minds of t1iOseý,Who took the

ble to -examine înto the rn'atter for themselves
trou :d' therc

were not wantingr objectors and politicians- who set about
criticising the 'award,' condemning all, great and sm'all,'

connectéd with it. ý All this did not dismb the equanimitv

of Chief justice Harrison. Sir. Francis Hincks, however..
who had not 5o impassive nature as-the ý Chief justice,

béing invi» ted- t-- Toronto' to deliver a lecture complied

with ther'equest, and on the 6th May, 1881, in the theatre
of the N.ormal School, diséusséd the whole subject of the

àward, in. a mariner which brougbt conviction. t'O the
minds of àll those present, that the arbitrators had acted
ôn'the highest principles.of. justice and true interpretation.

of -documents forming of their award, and. that
the reasons for the award, ri, the first

which,were the' for
time given to-the public, were incontrovertible in defe n'ce

Qý,4cne con£lusion of the aibitrators.
-Sir . Francis,-'aftèr explaining that the arbitrators had.

been goyr'n"ed in making their award by Acts of Parlia-
ment,-Offic*ial Records, and ICreaties, and not by Com, -mis-
sions to: 1 thàt some corftended. they.should have.

ýp
regard'W said

'à
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I shall offer no apýIogy for citing a few extracta from letters of the late

Chief Justice Harriwn, addremed to me in August-, 18,78, on the subjiiiecý'

of the criticisme made on the award II feel satisfied that you can give

an answer to- all and sundry who attack the award. I believe there

never wae au award made in a matter of such importance that 'is so little

open to honest criticiam Singular to say, since the award was

made, I have iecelved 6oin Judge McDonald, of Guelph, an old litho-

graphed inap withght name or date, but evidently made long before the

Constitùtional Aýct, of 1791P -hi indicates the northern boundary of

',,Upper Canada to'be the prec line where we have placed it.
','Our duty was. judicia4 we had little or nothing top do with questions of

By the ligità» of the evidence adduced, and -the arguments pro-

pounded, we unanimoualy decided upon certain boundaries,ýfor the north

and west of the Province. Whether the land thas given to the Province

wu full of diamonds, or only of worthless rocks, was no business of ours.

The surveyor who fwds. the boundaries. of t*o Iota of land is never

influenced by the consideration that one piece of it ii intrinsically more

valuable .than the other. None of the able connsel who addressed us

ventured so far to, take leave of hifi senee-s as to attempt to tike such.

untenable ground.

The excessive labor which the Chief justice besîowed

upon this Boundary Awarc'.' matter, added to his other

judicial work, was. no dôubt largely the -cause. of the

impairment of his health. He accomplished an enormous

arnount of in -a very short time, so short, indee.d,

that in the minds of some the value of fhè wo*r- 'as

lessened, because, as viewed by sorne, it «ýz an uttèr
considered th-é whoi que's-

impossibility. for him t ô p

ti* n. Such people did not know Chièf justice Harrisod;

ýJf they'bad, they would have known ttfat, -it was -not,., his

habit to turn out a-ny woirk only ha1f fin-iýhed. The

results have shewn thât his work was as solidý it wa*
*M

compléte.
In 1878 the Chief -justice went to Ottawa on business

connected with the arbitration. -H is health, which beforé

this had been somewhat shattered, was not irnproved by

his bip to the Dominion Capital.. On his' return to

Toronto, his health being bad partially incapacitated him

for judicial daty. The usual expedient of an over-worked

man was resorted to, in the hope that he might recover-.-

EM undertook 'travel as a specific. AI], however, was to

49-1- J-
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no-purpose. The doctors pronounced that he had dilafa-
tion of the heart, which must prove fatal; "'and so it did.
He died at his residence, Englefield, on the ist N-ovember,
1878, at the early age of forty-five, mùch regretted by the
Bar and his many friends.

Mr. Harrison was twice . married. His first wife was
Anna,. daughter of Mr. J. 24. Mickle, formerly amerchant
of Quebec. She died in 1866. His second wifé, and now
mlidow, was. Kennethina johanna MacKay Scobie, only

daugliter of Hugh Scobie, formerly of Toronto and
proprietor of the British Colonist newspaper.

There was issue of the first marriage only one daughter
and'no sons, and of the second marriage one- daughter.

The Reverend Richard Harribon, of Toronto, is a brother
of the deceased Chief justice.
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MIE HONORABLE THOMAS MOSS, CHII&F fUSTICE OF

ONTARIO.

HEN I look back upon the sàPds of time

4 îýj as they have distributed themselves over
the past, buryi.ng so many of hicrh and low
degree, I fee' a poignant sorrow for the

loss of so many friends. The old and the youna, alike,
have been cut down by the relentless scythe of the old
man, Time, shewing how unstable are the thinàs of this

world ho-W Mippery the paths we tread. It is not, how-

ever, within the coinpass of the work I have in hand to

-compose an elegy. Even if I had the ability to rnake

elegiac verse or poetic rneasure, I would not indulge the

sentiment. This is a prosaic, not apoetic age. It is well

to conform to the condition of thincys as-we find them.

The drama of life is made up of so many incidents,
that without indulging in the humours of poetry, one may

interest himself, and perhaps others, in describing in plain
and undérstandable languag*e,, -the goodness, and I inay

add, the greatness of a man so endowed with nature's

bee-gifts as the' Honorable Thomas Moss. Toi award

praise w'here no praise is due, is no praise at ea'llý; but to

c 'knowledge the commanding ability of a man who was,.
-so m ng, is offly

kh beloved as'he of vïhom I ani n'ow writi

making a ýonféssion which is.begotten of appreciation of 7 77--z î

-trqe worth and hiuh respect.
The Honorable Thomas Moss wàs the son of John
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Moss, formerly of Cobourg, in the County of Northumber
land, Ontario, and was born in that town on fhe 2oth

August, 1836. Mr. John Moss subsequently removed to,
Toronto, where I first knew him- He lived on Queen
Street west, near to Bathurst Street. Mr. Moss's plàce of
business was on Queen Street also,£urtlier west.- Whether
or not his son Thomasý as by inheritance acquired from
his father the spirit of industryï which his father undoubt-

edly hàd, I do. not know, but -this I can ý say, that Mr.
John Moss was a man who gave attention to business
eàrly and -late, freque'ntly passing my house for his. office
at six o'clock in the morning.

I am a great believer in heredity, and so I féel called
upon to mention this quality in 'Mr. Moss père, some of

which 1 would fain believe his son Thomas inheritedor
otherwise I. >coùld not acco.unt for his rapid and brilliant

career in lifé. That he was, as à child, precocious and in
advance of most children of his own age 1 know. I also
know that as he grew in years, he grew in »-iovledgre

at a quicker -rate than most of his fellows. StiiY I am not
prepar.ed to ackno îledge that, without industry accom-
panying talent, he would have had all the s'ccessés which
were his portion in this life.

Thomas Moss, wYn a boy, atttnded.-., the' public' or
common school, wyére he acquired ,the rudiments -of

learning,, and a tolerable proficiency in such subjects as

were taught- at- the public school. He had, in addition. to
this, the advantacre of the instruction ýôf his paternal

grandfather, who resided with the family ; and still fur-

î ther, of one McLachlin who taught a school for some,
tirne In Toroýto, on the corn'er of Duke and Berkeley
streets. Mr./ McLachlin was a Trinity Colle'e, Dublin,'

man,. and. ho doubt took particular pains with Thomas, as..
the son of a fellow-countryman, who might give lüstre to

the Irish naffie. The- Iribîï--schoolmaster, as well -as.
Thômaes grandfather, . found in - théir ý pupil a diligent

student-not as -a groveller in. school 'books only, but. as a.
student of genéral literafure.
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Thomas read a great deal, and ils said to have had a
,capacious and retentive memory. He had. indeed, a

remarkable mernory: he had onl to read a book, when
.all the. principal incidents that had engaged his thou hts
and reading seemed ph6tographed on his memory: added
to this a gift of language surprisingly chaste and beau-
tiful, he could at any moment.give to listeners a treat
more delicious than nectar, and more invigorating than
the prairiebreeze.

At ten yeàrs of age, Thomas Moss was intellectually as
old as-most boys of fourteen -or fifteen . years of age.ý At

this period of his life he also, had greait physical vigor,
and keenly enjoyed the ordinary sports and.amusementsof

boyhood. He was fond of athletic sports, and was known
as an enthusiastic and expert cricketer. What more «

manly., recreatiô n Is there for boys than cricket ? The
very rule.9 of the gàme were founded in honor, integrity,
.and prin'p'ples of right. No undue advantage is allowed

to be , taken of a man in cricket;- if such a thing were
attempted, the culprit would. bring down on him. the"

disfavor of the whole club.
Cricket is truly the gentl men's game-gentlemen, not

in the sense necessarily of ',,bi:-th, but of men of every
de ree associated tog'ether 'ih an exercise of a most
healthfül nature, imparti.ng vigor both to mind and body
to a degree scarcely equalled by any other pastime.

Upper Canada College has been the nursery of cricket
in Upper Canada. Thomas Moss was an instance of the

good results flowing from. the noble game, combined with
dilicrence in. storing.%*the,.,-rnind x h choice morsels of

classical and cognate literatuîe,,ý
The biographer»/-"f Sir WaltV Scott has sa*4ý,;_that as he

grew, entered the classes of -the college, and began his
legal studies, firÊt. as apprentice to his -father, and then in

the law classes of the university, he becarne noticelable to
all his friend' for his gigantic memory, the rich stores of
-romantic m4terial with which it was loadéd, his giant féats
qf industry in accomplishing any cherished. purpose, his
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delightý in all athletic enterprises. This descriptiort given

of the great Scotch writer is quite applicable to Mr. Moss.

Mr. Moss, senior, and family removed from Cobouig to-

to Toronto in 1846. Shortly after arrival in Toronto

Thomas was entered a.student of Gale's Institute, -Àrhich

subsequently developýd into Knox College. Wrhen

about twelve rs of age he left Gale's, and became a

student in Up r Canada College, and was admitte -tc>-

the f6urth form. His progress through the College was

rapid and brilliant, he carried off many of the prizes

which theColleare awarded to deserving and profidient

students,, amongst others, the Principal's prize, and seventh

forffi prize,.and the Governor General's prize.

In 1854 he matriculated at the University of Toronto.

His previous training, his unwearied industry, coupled

with his material talents of the highest oider, soo.n enabled

him to make his presence felt within the scholastic bounds

of the University. He was a prominént member of the

Literary 'and Debating Society« that '« imperiurn in

imperio of this'- sea-. of leaming which had served to,

develope the intellect of the students, giving thern place

among the best men of the day.- In this Society Mr.

Moss was a prominent member,. his speechesý there are

said to have been marked by a purity of thought and

chasteness of diction, which are not often associatea with

a young. man oÂ4he early years of the future Chief

Justice.

When.hé graduatèd at the University in 1858, he took

Triple* First Clase--Honors, 'and won, the gold medals in

Classics, Mathéinatics, and Modem Languages. . In 1859

h etook his Degree of Master of* Arts and' wrott the prize

Essay for t1ýè yean'. He had now -gained a status in the

educational world second to nolâe in the Province. He

had gained a Provincial , reputation He was known far

and wide as one of the most brilliant young men of the

countryý and all who, knew him. for'eshadowed that

he * as destined to rnake his mark, to fill a high position

in whatever calling hé might adopt.
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Iii- i86o lit- had the high honor of'being presented to

H. R. H. the Prince of Wales, on the occasion of his

to Toronto, as the most distincyuished Alumnus of the

University. The honors bestowed on Mr. Thomas Moss

never caused any jealousy in the bosoms of his competi-

tors they were so well deserved -that not one could say

na Be*ides this, his was such an amiable lovable

disposition that he..,endeared himself to all who kfîeýv him.

ýVith his intimates, there was not one, who in case he was'

attacked, would not have thrown himself into the breach

and warded off every blow. But lie had no enenlies.
There was rio necessity for the knights of the University

to champion his cause.
Mr. Moss's talent eminently fitted him, for the profession

of the Iaw. Immediately afte-r taking his Bachelor' of

Arts Degree at the University, and before his advance-

ment to the higher Degree of Master of Arts, viz., in

Michaelmas Terni, 1858, lie was entered. aStudent of Law
at Osgoode Hall, due effect beincr given to the Deuree

which lie had taken at the. Provincial University. He
imniediately èntered the, oM ètý of Adam Crooks, then a

practisincr Barrister in -rýtonto, afteavimds the Honorable
Adam Crooks, meràber of- the Ontario'Govern ment and
Minister of Education. He remained with Mr. Crooks as ÉÏ li
his student. for two years. At this time the firm wàs
Crooks. & Cameron, Mr. Hector Cameron) Q.C., being a

member of the firm. On the dissolution of the firm, of

Crooks & Cameron, Mr. Moss's articles were assigned to,

Mr. Cameron, and with him lie completed his terni of fil
studv. 'I', Jý4

He was called to the Bar in Michaelmas Terni, 1861,
(25 Victoria), and soon afterward formed a partnèrship
with Mr. Hector Cameron. Several years later, he formed

191-
a artnership with the Honorable James Patton, Who,,

-'àftêr running the gauntlet of political life and being made

a mernÈýr of the Gov-ernment, accepted the office of
Collector of Customs at Toronto, which position he filled

till his sudden death. Mr. Featherstone Osler, justice of
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the Court of Appeal, was a p 'èýi with Mr. Patton, and

when Mr., Moss joined th tWé .' f rm, was known as

Patton, Osler, and Moss,/and hadetheir office in the

Exchange Building, on ellington' street, in Toronto.

0
in y on

All the members th -firm were men of great integrity.

The ' firm, - soon acq red a gopd name 'and extensive

business, the outc me of 'a good name and business

capacity.
At thé Bar,* Mr. Moss's carcer was an exceptionally

brilliant one. as it had beenat the University.. From the

time he was given his first briefJt -was évident to the

cntire profession that the sanguine eýcpectations. formed

of him, would be fully realized.. Early in his professional

eareer he was appointed Equity Lecturer of the La,%v,

Society, at Osgoode Hall, and. also Registrar of the

University of Toronto.
It was in Equity that Mr. Moss more -especially

distinguished himseif His critical examination- of this

branch of jurisprudence had led his mind to favor the

expansiveness of Equity, as compared with the -con-

traction of Common Law. He was familiar with all

the Equity writers, an d had given 'diligent attention 'to,.
the'decisions of Equity Judges. He was, in the time of

his first three partnerships, viz., of Pattone Osler) and

Moss; OsIer and Moss; ' and Osler, D&oss., and Foster, nisi

prius'counsel of these fir'ns:.rwhen'Mr. R. A; Harrisôli

'beca - me. a partner of his.firm, the jury part of the business

feil to him.
Mr. Moss, however, preferred the'quÎet of the Equity

Cou, rts to the confusion of the Common Law Courts.
Nè- man cou.ldgiýe an argument on Equity law, before

the*FEquity Judges, with more skill and ability than Mr.
Moss. Him-'ma'nn.er was quiet, butîmpressive, and usually

carried. great weight with the Court.
His * pýrtrership Iwith Mr. Osler and Mr.->Harrison, t . he--

firm'riàme of-ýWèk. was Harrison, Psler', and Moss, was a -
successfül and fucrative one,::all-thé partners deriving'a,
large income from the business.,
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In 1,874 Mr. Moss was.elected a Bencher-of the Law

Society. He had no-sooner bcg-come, a Bencher than -hie

applied himself to the educational departmen t of the

Benèh, so dear to his heart. The project of the fotinding

of a Law School, fôr the advancement.of,-Iegal éducation,
was one in which he took greatinteresf and in Novem-

be riY 187 1, then being Cha'irman of the Committee on

-Legal Education, he brought lin a report forfüulating a

schème which, after mature considerationwas adoptëd

by.Convocation on the 6th ' of December, 1972 and on"'

the 3rd of February, 1873, the School was formally

inaugurated, an opening address being delivered- by the

Honàrable John Hill-yard Cameron, Q. C., the theil

Treasurer of the Laiv Society.'

Mr. Moss was created a'Queens Counsel in 1872.

Early -in 1875 he was appointed a meýnber of the Law'

Reform Commission, an evidence of the ësteem in. which

he was held by the Attorney-General. This Commission

was créatïý for the purpose of inquiring into the expedi-

ency.of amalgamating the'Courts of Common Law and

Equity, and it was on the report of this Comniission that

the Leaislature lacted afterwards, in amalgamaiting. the

Courts and thé passage of the judicature Act. Nobigher

beriefit could- have been conferred an the country than

this* légal reform. Suitors bandied about from one

Court to, another, had beguii__ to _-think that- there was no

abiding placein law.

It is thought by some tliat the arrangement of the

Courts has increased the e'x"- penses of tbe luxury of law to

the litioant. When it is consid èred, however, that as the

law « now stands, boththe ý équitable as well as the. leýial

aspect of every. -question has io, be - considered in - all'

rnattérs of controversy, and bé this, that all niatters OP

controversy between Éùitors, may be det.ermined in one

suit,* the objection of expense . is o verc . orne and deserves no'

further consideration. Interest reipubficS ia -sit finis

The work donc by Mr. Moss on the'Commission'as well

50--L. J.

3
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as his standing at the Bar, etititled hirn to recognition. lie

was offéred a Vice-Chancellorship, which lie declitied.

In the Aetimn Of 1871 uPOn the fall of Sir John A.

.ýLicdp1iald's Government, Mr. Moss, for the first thine, J:

elitered the -field of politics. He had always had an

inclination to Reform principles, although _Iiis father had

bcen a Con'servative, and gencrally voted with that-- art.-,ý-.

Political principle is often formed from professional and

social associaticà e it is not always hereditary, nor in. this

arTe should it be. I think we should always judge, not b-

what our fathers were, but -- hat they would have be'p" if

tliey had lived to witXess the changes in men, manners-P

and all that tend to enhance the progressiveness of the

There is no reason be.cause our ancestors in bre.-ik-

ing up the soil, u!zed wooden . Ploughs, that we should

adhere tq those prirnitive implements of husbandry. If

our forefathers wore blue coats with brass buttons, there is

no necessity for our absolutely clothincy O'urselvefý,,in the

same cut of raiment. This is an advancing an!Le_ý.g'Ées-

sive worldand it is necessary to watch the evants of the

tirnes, and act for the best interests of our country.

This was Mr. Moss's idea, and led him to adolpt princi-

ples, as he conce-ived, leading'to reform an'd-P'-'rogress. lie

was an especial friend of the Honorable Edward, Blake,

an association.which did not in the least degree tend-to,

lessen his Reform principles-principles which Mr. Blake

had inherited., and of which he was an able exponent'

The Reformers of loronto noW selected Mr. Moss as

of théir party,,not only mosi deservinar, but iihe could but

be elected, one-in eýrery way able.to advocate their cause on

the floor of Parliament. , He contested the don'stitue.ncy of

Toronto with Mr. E. 0. Bickford, and was- elected bywesý

a triûmphant majority. This election took place in cln-

sequerice of the constitutency ô f' West To * ronto*. being

thrown open by the appointment of Honorable John

Crawford to, the Lieutenant-Governorship- of* Ontario.

Soon after, the General Eléction took plaee, when Mr.:'

Moss again *Étood for the coýristituencv and was ele*cted> -
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deféatincy the Honorable John Beverley Robinson 11)y a

handsorne maj,)rity. The constituency was one in which

he ' '4ad lived the greater part of his lifé. It w-as no srnall

honor to him to, be returned for that constituency. and

equally an honor to the constituency to have returned --- ucli

a memlier. On his taking his seat in the House he made a

speech which has been characterized as one of the most

brilliant and masterly efforts ever heard within the wàll.î

of the Canadian Parliament. Ile continued to sit for
es when he was appointed

W -t Toronto till Càýber, 1875,
a Justicc of the Court of Appeal.

In 1874. the year bef6rè"lýs appointment to the Bench,,

-he had. been appointed Vice-Chaticellor of the University

of Toronto, his Alma Mate'r. He was twice elected to

this honorable position in the University, and continued

to, hold -the office till 1878. His graciousness as Vice-

Chancellor of the University secured him the confidence

and support of all connected with this seat of leàrning. 1

ani not at all sure that he did not prize the position of

Vice-Chancellor of the University of Toronto, more thatý

the judcyeship in the Court of A eal.

A writer in discussing the characteristics of Mr. 'Nfoss-

his brilliancy and- worthîness -of elevation to the Bench

has written of hirn thus

It might be thought that all the brilliancy and solid attainment, the
capacity and industry, implied by a career of S'uch unvarýîng,8uccess,

imphedan ambition more eagle-like in its inàqtincta than one which could
content it-self with a prosperous profession-d career, and au early elevation
to the Bench-a most honorable position, but one, nevertlieless, in which
men of strong political instinctâ and large capacities put on, and are
properly bound to put on, ermine manaïcles, and bury one of the choicest lui
privileges of free citizenship in the marbie tomb of dignity ; or perUps
the case might be more fully stated, by saying that the Judges bavb to
make great sacrifices on the altar of publie usefulnem

The writer's conclusion is true enough but he is not

quite right in saying, or in-si-nuating, that Mr. Mo'ss was à
man of strong pblitical instincts, for this he was not; and
as to his accepting a position on the Bench, I know that-

he had great reluctance t'O take 'the position, however 'M,
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honorable it rnight be. 1 know with.what unwillingness
he adyp- ted thé judgeship. It was more the advice of

friencts than his own judgment which led hini to give up

profes,Sio'nal and politicai life fgr the assumption -of the

Ermine.
Mr. Jmsti>è'M.,oss, as- judge in Appealgave gree satis-

_façtion - tâ 1 the Bar and the public ; his clear judgment
1Wàý:also highly appreciated by his brother flidges. In

Council of --the judgés he was argumentative, in decision

prompt, in expresýicn-lucid.
On the death of Chief justice Draper, in f877, he was

promoted from a judgéship to be Chief Justice oe the

Co-urt of Appeal. He was, then only forty-one years oU,
age. 'He was the first who ever attained that po'sition.

at so early an. age. Becorning Chief justice,
himself most diligently to the work-too * diligently for

his health. The onerous duties'of his office, with the

steady -labour which it entails, léit him but little time forJ
recreatiorý. His judgments were remarkable for theïr,

lucidity and beauty of diction. A proper, conception of

,--his value as Chief justice may best b.e formed by - referring_
to arW quoting some of his decisions. I will, hôwever;

cite one judgment of his, which was indeed the judgment

of -the Court, while he was yet the jun'i-oY-judge of the

'Court, and'which was concurred in . by the -whole Court of

Appeal, overruling the Chancellor. Thý case I refer-to

is, Gilleland vs. Wadsworth, i Appeai Reports, 82.

Strippéd, of alb verbiage and technicalities, the case was

-this: A. owns, a lot of -land,-which he m'ortgages to, B., a.

solicitor;-and B. assigns the mertgage to C., and cove-

nants with C. for payment -of the mortgage money; C.

registers'the, assignment, and should l*rnagine that he was

all 'afe in his securît a year- after the making of the*

mortgage, A. assigns the equity Pf redempeon to D. D.

ownsý,another lot of land unincumberèd ; he and A. enter

into 'a bargain to, exchange, lots; A., in cretting D.'s lot,

with the consent -of A"s mortgagee C., who'both parties

thought still held.1he mortgage of A.,.-was to sa-tisfy.C,
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not by payment of the mortgage money in. the terms of

the mortgage, but by giving him a new or substantial

mortgage on the lot he was to'gret frorn D. -This was all

carried out, or apparently carried out, by both parties,

and the assignee of the mortgagee going to the solicitor

to' have the deeds drawn up and transaction perfécted,

the mortcragor (A.) and D. each bearîng half the expense

2f the' conveyancincy. Neither A. nor D. called upon the

solicitor to produce title deeds, or the mortgage which A.

had made to B., and which B. had assicrndd to C., The

solicitor did not-make known to, D. that he had assianed

the mortryage to C. The transaction between A. and D.

was carried out; th-e solicitor becomincr mortgagee of the

Ïncuffi bered lot of D.,-as a substitute for the mortoýa«e on

the other lot, which he knew he had assigned C. C.

died, Icavi?ïcr a personal representative ; D. died intestate

Icavincy a widoÎNr and infant children. The personal

representative. of C. filed a' bill, against the widow and

infant children of D. for foreclosure' of the rnortgage.

Several questions arose,:

ist. Ilad the mortgage been paid by the substitutional

niqrtgage made by D. to B. ?

2nd. Could the representative of C. avail himself of the

rnortoarre acrainst the representatives, widow and heîrs of

D. D., haVing taken the title of thélot A. had morteracred,

he) D., at the time not having actual notice of the assigrn-

nient, B. to C., by reason of the fâct that the assiornment.

w as registered when he completed the .transaction of

ý'exchange.

3rd. Must not D. be taken to have had constructive

notice of the assiortiment of the mortgacre, B. to C., inas- J

much as B., the mortcyaoee, was a solicitôr, and his

solicitor in carryingr out the exchangýe'.dtew deeds &c.,
and took his 'mortgage in exchange for the first mort-

gage.

4th. Was-not D. guilty of negligenÇe in not enquiring

for thë - first mortgage and- gettina it discýarged befbreý 1411

giving his new or substitutional mortgage ?

j

Î.
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Acc'ording to the judgment of the Chancellor, the plain-

tiffs, (representati'es of C.), were not in a position to

foreclose the mortgage, that in fact the mortgage must be

considered to have been discharged by the transactio;i of

exchange and substitutional mortgage given to,, B. (the

solicitor), and that th- secuï;ity could not be enforced

agiainst the land.

Mr. justice Moss combated all. the positions taken in

'the Court below acrainst the plaintiffs rights to enforce the

mort(Tacre, -with great abil tý'and*heId

i'st. That' the registration of the - assignmént of the

mortuage was notice toD.. under the Recristry Act, that

the mortorage had been . assigned and hence the settle-

ment wiih the solicitor andý.- Mortgagee was no settlement

of the m'ortgage as against C. or his representatives.

,2nd. That à ' mas not necessary for the plaintiff to

stated the reoïstration in the Bill one of the reasons given

by the Court below for not*giving effect to the registration

as notice.

3rd. That from the position the'solicitor and mortgagee

occupi . ed, acting f)r both parties in -the transaction -of

exchan-ý-Ye, notice ' to hini, was constructive notice to his

client D., and to his representative.s.

4th.' That D. was not guilty of necyligence in not

Èearching the registry, and in not seeing that the mortgage
'he was aéquiring was discharged.

on the land c t». Z>
On t hese points 1 reféÈ to Mr. Justice Moss's« own

language,. as being per.,picu'ous and elucidating his opinion

in an expressive nianner, ornitting the namesof the parties

and using alphabetical Ietters, as 1 have done in describing

the facts. Mr. justice Moss, inter alia, said

Iýere is no controversy* between the parties as te the facts established

by the evidence. A bargain 'was made between A. and D. for an. even

exchange of pýopertieiq, 4. undèrtaking to, get the moïýgffl he had givien

on hïs lot discharged, so that D. should have a clear titli (states the

transaction with, the solicitor and. mor$gigor aa 1 have described it).

Neither of the partie8 made eiquiry -for the. mortgage A. to, B, 'D. -lived

for nine years after the mortpge was inade, and does not appear to, haýe

ever asked B.. for the mortgage. ' 'Su as- he -that it had bem
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discharged in the usual way, it is probable that he never thought of the
propriety of having possessioit-of the instrument itself. A. not having

receiveil. any notice fr'm, C., and also believing that the old mortgagé had
been discharged, paid the new mortgage before it became due, and some
time afterwards obtained a regular dîscharge frorn B. It seems to me

-clear that the question for adjudication is, whether the law will impute
notice of the assignment. If neither A. nor D. is chargeable with notice,
I *think that the giving of the mortgàge (the substituteà mortgage) may
wdll be treated as a satisfaction of the original mortgage. The essence of
the transaction would be that A., without notice of any assignment,

applied to his mortgagee to accept soinething alse in lieu of the mortgage.
1 sea no reason why this should not fall within the rule which protects

payments made to the mortgagee. before he hes any notice of the transfer.

Upon the question..of notice, the learned judge vent on

to say

Now I think that if, C. is entitled to cely upon the fact that be had
registered his assigument, notice must be attributed to 1). The registra-

tion of the assignwent would not be notice to A., because a mortgagor
paying off his mortgage, does not conie within the clatàs of persona to

whorn registration constitutes. notice.-, But D. was expressly within' the
terrns of the Statute, for- hë was. a person claiming an interest in the land
aubseque nit to, the registry. of the assipinient. lie became a purchaser of
thi.4 land while ah aýssignment of the mortgagestood registered.

Upon thé questi'ofi of constructive* notice, Mr. justice

Moss said

I think, upqiÎ principles to' well established, D.. would be held to have
had construetive notice. His faïliire to- make any inqutries for the
mortgage deed would -itself suffice. The essence of the transaction in
which he was engaged was a purchase of the'ý-mortgaged land. He was,,

to get an unincumbered title. The concurrende of two persona, vii., the

Mortgagee and the morgagor, was -necessary to carry out the, bargain-

The-law.upon this point has been summariz'ed by Sir George
Turner, in the well known case of Hewit rs. Looseman, 9 Ha. 458.

His conclusion was:

That in transactions of sale and znortgage of estates, if there be no
inquiry as -to- the tiile deeds which constitute the titie to such proÉerty,
the Court is justified . in -assumiiig that «the purchaser or mortgagee has

abstained froin making an iuq7iry from a. suspicion that his titWwouM
bé aliectéd. if it wu made, and. is therefore. boujid to impute to him..tbç

knowledge which the inquiry, if made, would have ùuparted.
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I.néèd not cite further. The case is a most interesting
one, invôlvincr a's it does so many questions, such as

actual notice, constructive -notice, registration, payment, and

negligrence. The result of the jýdgment of the Court of

Appeal, Mr. Justice Moss giving the judgment, carries

out the principles of justice within the well established

rules of Equity and the plaintiff did not lose his'security.

When Mr. justice Moss had been'promoted to the

Chief justicesh * ip, he had brought before-him for decision

a question which had previously engacred the attention of

the Courts of this country in Buchanan vs. Brooke, 24 4ýýe
Grant 585, but had not yet been considered by a Courtof

Appeai' The question was one of equitable executiori, t'O

what extent, in whose favc;r, and what equitable interests

would herein attach under a judgment and execution at

law, and how far such judcrment and execution couldbe

madè to operate on equitable interests by the machinery

of the- Court of Chancery. The case was that Daniel

Brooke, the elder, deceased, had, by his last *ill and

testament inter alia, bequeathed to bis son, John Edmund

Brooke, and his wifé, Betsey Johnston Brooke certain real

and personal estate, upoh the fôilowing trusts:

In the - first p1aceý to and for the support and maintenance -of himself

and hisrwife in a fit and suitable mAnnee, according to their rank ànçl

âtation, (luring their joint lives and during the life of the survivor of

thern; secondly, for the support, education, and maintenance of the

children of the said John Edmund Brooke and Betiýy Johnston Brooke,

how living, according to their rank and station in life, and at the discre-

tiQn of John Edmund Brooke and Betsey Johnston Brooke.

Power was given to, the defendant and his wifé jointly,

dui fi'g -their liveý, and to, him if he was the survivor, but

not to her if she was the survivor* to sell the lands, mort-

gages, and all other 'ecurities, and to stand possessed of

-the.p'roceeds upon -the sâme trusts. Power was also. given

to . them jointlý-., anîd to the survivor of them to divide'the

real aiad personal, estàte., *or' the procceds thereof, -or so

much ihereof as rernained unexpended 'and unappropri-

ated, -in carrying out the trusts, between the children and
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their said heirs, if a-ny, in such inannet and in such propor-
tion as to thern milarht seern fit; or--to exclude any of them
entirely fron any benefit or portion thereof if they should
see -fit'to do so, or to convey or niake over to any of them,

by way , of advancement, any portion of the same, to
become theïrs absolutely.

Chief justice Moss, in which his brother judges con- ýî
curred, lield, that the cyift was for the benèfit of the
àefendant, John Edrnund Brooke and his wife jointly, and
that his interest could not- be attached by an executi-)n

creditor. He held also, that the _àefendant had no estate 3
in the land corresponding fo.an estate at law at most he
had but a charge upon'an, income arisinâ out ofa-mixed

-fund, the amount of which was in the discretion of the
trustees.

After expressing the opinion that the interest of John
Edmund Brook-e undér the will was not such an interest

as could be attached in Equity, and that the case of Gilbert
jarvis settled-that point,- the Chief justice said:

But the argument before us was conducted u 'n a line of cases whieli
were n-ot diseussed in Gilbert re. Jarvis. These are the decisions il

which assignees in bankrùpýcy have been entitled to-the benefit of a trust
for the maintenaiice-aiid support of the bankrupt. - Assuining for the
present that-these cases are auihorities m-herethe plaintiff is only a ju41-

mýnt creditor seeking to enforce the remedies, which are avaâble in
equity by virtue of his execution, it* îs fa ri from clear that they esfablish
the plaintiff's position. The trust here is in the following wor4 (the
trust quoteà above %et out, also the power). I agree with Mr. Boyd's
argument, that as large rights ought to be accorded to the plaintiff as if
the trustees were not the debtor and his wife, 4ut two wholly independent

persons. It appears to 'me, however, that the intention of the testator
was that Brooke and his wife should receive sufficient for their mainten-
ancé. I cannot bring mysélf to the conclusion that the language of the

will impoj-ts the exïstence of any right.in the husband to tile a bill against
the trustées for payment of -a sepaîate annual sum. for his maintenance,
while he and his wife were living together. The testator did not contem-

ptate anythipg remmbling'a divorce or separation of their interests, and
if not, the authorities do not, in my opinion, force us. tô the conclusion
that, tipon bankruptey, any interest in the estate would pau to the j

assignele.

I think- 1 ne'ed not refer.specifically, to any other cases

decided by the Chief justice. A number werè collected.

5
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by the editor. of the Law journal, and cited in that

valuable legal periodical in the number of February i stý
1881,, in an obitua-ry-notice of the Chief justice, in which,
after giving the substance of the judciments, the writer said

We have referred ta these judgmenta, commending them to the special
qotice of, the Profession, because, they abundantly illustrate our previouis

remarks upon the Chief Justice's peculiar merita as a Judge. 'Ire read
them' w"ith. care and attention is to form a high estimatè of the judicial

qualities of our departed friend.

There is this specialty abiut the judgments of Chief

justice Moss: the w'ords chosen to express his ideas are

in the choicest language. 1 have often read Chief Justice
Storey's Equity jurisprudence with pleasure and sàtis-

faction. Therc is-no dryness.about it; everything is

expressed in farniliar and readable phrases. There is

no attempt at stilting ; thý sense is- made easy to the

understanding. Th ' ere wculd seern to have'been- no "effort

in writing this - great legal work, and as little effort in

comprehending the principles of Equity which it enforces.

1 can only compare Chief justice Moss's judgrnents to

the writings of Chief justice Storey ; nor do 1. think they.

suffer bythe'comparison.

In the sprinar of i8go, the Chief justice had a severe

illness, from which he never . -quite rallied. In the autunin

of the -year, by-the advicl of his physician, he went to

France, in the hope and expectation that a chang-eof-

climate would benefit his,ý.health, and ultimately leàd to

-his recovery. This, howevIr, w ' as not to be; the hand of

death was upon him. He died- at Nice, -c t;he 4th day -of

january, 1881.

Truly the Bench -and Bar lost in him, a judge. who, had

he lived, would have been an ever increasing strength to

the Bi;nch ;. and an able exponent of those great princi-

ples of Equity which, while softenincy the regime of

Common Law, add immeasurably to the attainment of

complete and absolutejuýsýice,

On the day following the news -of death of the

Chief justice, his colleague- and very particular friend, Mr.
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justice Burton, sitting in the Court over which the Chief
justice h-ad presided, paid the following trouching tribute
to his memory, as elegantly expressed as it was heart-felt
and appropriate

My colleagues agree with me that it in not fitting to proceed with the
ordinary duties of the day without 8ome allusion to, the loss the profession
the publie, and especia ly the membera of this Court, bave d
the death of the eminent Judge, who but a few short days since filled the
position of President of this Court and Chief Justice of Ontario.

It is, perhaps, a singular coincidence that witbin a few weeks death
bas robbed this and the Mother country of two of their mo8t, distinguished
judges, both of them men in the prime of life, to, whom there appeared to
be opening a brilliant future, and as to, each of whom 1 may say, 1 think
without exaggeration, a national losa hm been sustained. Each of them,

however, bas left aujmperishable monument of hie learning and ability
in the reporta of their published judgmente, which may well be.referred
to as models of judicial style.

Many of those elio hear me, have listened with pleasure and admiration
to the oral judgments delivered from where, 1 -am now- sitting, by. the
distinguished Judge whose death we are" now deploring, and muet have

been struck with the simplicity, ease, and'.grace of manner, * combined
with depth of thought and elegance of diction, with whieh those latter-
ances *ere delilvered ; but fewbeyond bis intimate acquaintainces,'were

9.Ware of the untiring energy with which he investigated the cases requiring
more careful préparation, or that the riimg sun haa occasionally found

-him atill engazed, in examining and verifying the authorities on which he
proposed to base bis decisions.,

Hie loss is too recent, and, my appreciation of it too keen, to permit me
to, make. more than a paseing reference to hie personal and social qualities.
,19 To k . ow him was to, love him. "' My heart in too full for me'to venture

-- to say more.
Wemay, one and all of us, whether on the Bench, at the Bar, or the

yonngest student entering for the first time the portale * Of the profession,
Ëafely'adopt him. as our model, combining as he did in hie own. pemon,
the kind and courteous gentleman, the brilliant and able a ' dvocate, the
upright and impartial- Judge. I wiah 1 had the command of baguage to
do j"ce to, bis many. virtues and"bis gieat intellectual gifte, but 1 yield

to, none of bis numerous friends in %diniration of bis character, and in
-tender and affectionate regard.for bis memory.
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THE HONORA13LE SIR MATTHEW CROOKS 'CAMERON,

CHIEF-JUSTICE OF THE COMMON PLE.As DivisioN

OF THE HIGH COURT OF JUSTICE.

0 màny lights in ihe Legal firmament have

gone out during the la.5t de-cade that.1. in

Writing the lives and recording the deaths

of the judores, 1 feel as. if 1 had been wan-

derino- ainoncy the tombs. As I -draw'near the cl-ose of

the catalogue, and record the fact that. within the last

Vear two of our j udges have passed away,, I -recoornize the

fut'ility of human ambition, and the un'ertainty of hun'ian-

hope.s.

Little did 1 think in the springr -oÏ 'last vear, when

everything seemed bright and joyous, that only a few

.months would ' ass before the cyrave should ýclaim, the

mortal remain* of that most excellent citizen, and môst

upright-, judge, the Honorable 'Sir Matthew' Crooks

He was onecif the boys ot Upper Canada"

çollege when I was there, a boy mys.elf. He., was my

constant friend during life ; in his dcath 1 » mourned hot

fora friend only, but for a country's loss..
The Honorable Sir Matthew Crooks Cameron was no

ordinary man: he was a' man among men. Canada haý;

produced no more-worthy s*on.* . He was of Scotch extra'c-

tionand possessed all the magnani m-.'.ity ofa.'Scottish Chief.

Descended as he was froin the old -arid:illustnous fam'ily
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.of -Fassifein, he added additional lustre to the Cameron

name, which had already gained renown in the walks of AZ

literasture, science and the militar.ýr art. He -was the son
.of John McAl ne Cameron, who emigrated from Inver-

nessshire, Scotland, to, Upper Canada, in i-8ig, and settled
at Dundas, in'the County of Wehtworth, where he

engaged in commercial pursuits: there he- continued till
1826, when he removed from Dundàs to Hamilton, and

became Deputy Clérk of the Crown -for the Gore District
Subseqpent-ly he. entered the service of the Canada Com-_

pany and' rem'ved fo, Toronto, where he died at an
advanced age in* 1866. 1 remember him as a man short
in stature, much Canadianized by his long residence in
Canada, but retaining his Scotch accent in sufficient, force

to make him.distinguishable from the native-born Canà-
dian. Hé had several sons, all of whom I knew. They

were: Duncan, born in Scotland; John, born in Scotland
and Matthew Crooks, the Chief justice, who was the.
youngést, and born. in Canada, at. Dundas, on the :2nd
October, '1822. Duncan, ýànd John were both lawyers.

John, in his early prçfessional career, practised' in Ham-
ilton ; but, on thé (ýou'n- ty of Srant being set off as' à

separate county, reinoved to Brantford the county town lis#
of thatcounty, where he practised hisprofession' for many.-
years.

-1 knew both of« Matthew. Crooks Cameron"s brothers
they were both generous hearted men, but had neither

the ýt*aid demeano'r nor habits of their younger brother.
The mother of the Camerons was English. Her maiden

names was Miss Nancy Foy, and she' was a native of the
County of Northumberland. She died inany years'agô,

Matthew was named Matthew Crooks after Mr.
Matthew Crooks, 'of An-caster, brotýer of the Honor-

able James Crooks and uncle èf Adam Crooks) Q. C.1,
formerly of Edu-cation for Ontario. When the

-father of atthew Crooks Cameron removed from
Dundas to Hamilton, Mat thew Crooks -Cameron was

but fdur years of age." The first school he attended aftei lei
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going to Hamilton was presided over by a Mr., Randall.
On the removal of his father to. Toronto, he was placed
at the Home District Grammar School, on the corner' of'
New street (now Adelaide street),and Nelson street (now

jarvis street). I have, in a previous page so fülly
described this schoôl, that I need say. no more than,

that many boys, sub'equèntly distinguished, received their
early training -at the Home District Grammae Schïol.

After leaving this , school, in 1,838, Matthew Crooks
Cameron entered Upper CLada lColle,&,,e, where he

remainied nearly - two y . ears. It was at Upper Canadà,
College I first knèw him. He was a day schàlai: I was
in residènce; or, as we used in those days to call, ourselves,
a boarder.

When I first 'entered 'Upper Canada College as a
student, Dr. Harris was Principal, and Mrs..Ficnwick kept
the boarding house. Dr. McCaul succeeded Dr. Harris
as Principal; and ?4r. Co±ens succeeded Mrs. Fenwick in'

cfiarge of the boarding'house. E ' erythinË was built on
the model of the English schools, éýren -in the ma tter of
plain food and corporal punishment. If the boys of the'

present day were sùbjected to' the same discip!ine and
sennatea, I question if. the'collegcý would be as, pop'ula'r

as 1 am glad to say, it is. Cameron was a day boy. We
boarders ofte ' n, in a measure- envied theday boys, as they

had more liberty, and had their single room and comfort-
able homes to * go to after college Itours ; whereas we
boarders were packed in rooms with a dozen beds, for a,
dozen sleepers.

Terhaps, after all,, the '. liberty. which Matthéw'Crooks

.. Cam*eýon.' as'a day boy enjoyed, was the cause. of the acci-
dent whicÈ befel hïm and*,which caused him, to. be lame all
his life. As a boy he was. naturally of a lively, sociable
disposition, fond of amusement and the society of other
boys. He - was not befor.e- the accident, to which- 1- haveý.

alluded, what might . be called. a.. studious boy - he. was.

rather fond of out-door life. One of the things he, dearly
.. pri'ed was a gun,ý and an opportunity' of using it in.
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shootinà ducks, plover, and other garne which was abu-n-
dant in the vicinity of Toronto whén he was a College

boy.
In i84o, white he was still at College., heand a com-

panion, a school-fellow, went - up the Don o7 a shooting
expedition, which, ended most disastrously. His com-

panion, by the purest accident, in firing off his gun, made
a M. is-shot, and the. shot took effect in his schoolfellow.'s
ankle,- - part of the joint . of which was completely

blown away. Matthew was conveyed, home, and was
confined to his rooin for several months. I well remember

the, day of the accident, and how mûch ' sorrow for
-the occurrence overcame the -boys of the College, da),
boy s and boardeirs. -, Carneron was a generâl * favorite.
College boys, if they read this, will understand-the feeling

of grief which affects a fellow student when a fav'orite
meets with an- accident like this.
The injury to the leg was so serious that it had to bc.

a ffiputated, and frým/ithat ti me Cameton had lo wear an
artifièial -leg. He sufféred * more or less all through life

from the effects of the accident.
The, aécident caused the withdrawal of Matthew from -

College, and probably changed the whole of his after'life-
There was to be no more 'shwting for him, he could not

indulge in the sports of boyhood,* or the pastimes of youth.

Companionship seemed to have no further charm for hiim,,.
and he became of a senous turn of mind, contemplating
life from an entirely différent standpoint than thatý.fràrn

which he had- been accustomed- to consider it.
When he bécame sufficiently well enough to get about,

he determined to follow.the example''f his, elder brotherý,
and rnake the law his -profession. The*t-.ducation he-

had received at College and his own diligence in- study at

home, enabled him tâ pass the, examination of the
Benchers of the Law Societyk . ile was' admitted a
Student of -that Society -in Ea'ster Term, 6 Victoria, i843,

and on fiis admission immediately -entered the law office
of Messrs. Gamblé & Boultoti, who had their office on
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Church street. He served the whole term of hi-s- articles

with Gamble & Boulton. He was a diligen"tudent,--a«'nd"

soon rose to a prominent position in the office, taking the

-lead in the routine work of the office, constant in hiý;

aïtendance and giving evidence of intellectual strencyth

which was sure to lead him on to. succ-ss iii hischosén

profession.
When I was called to the Bar in, 1845, 1 had my âffice

in the same building, and it used to bc a surprise to me to

see with what ease Matthew Cameron, notwithstanding lties

lameness, was able to perform . all his duties -of clerk-shil).

He had the entire- confidence of. the -heads of the firm,

which lie repaid by assiduity and faithfulness' -
He- was called to the -Bar in Il ilary Term, 12 "ý'iCtorjà--,.

1849. As soon as he was called to the Bar he bqvan to (io
-on ciréuit, and soon crained a name in his profession which «

procured for him. many briefs, and brought hirn corre..,,,-
ponding fées. 1 used often to meét him in -Courtý combats,

and had therefore the best opportunity, in the early period
1 Çf -

,of his professional career, of form*n,," an opinion of his
power and his worth.

Mr. Cam eron had acquired a very complete -no\vledg"
of his profession. He liad subtle powers of analysinc-r

evidence. In cross-exami nation of witnesses he had fe\v.
if any, superiors. He had * ready comiiiaýiid of language,
an- impVessive utterance and delivery, and besides an
open, candid manner which tarried great weight with juries-

He had not bé en many years at' th*e Bar,, ýv.hen he had
crained a reputatio'n Which secured, for him briefs in causes

where lie usèd to. be opposed -by the most eminent counsel
ofthe day, such men as john, Hiljyard Cameron,,Q.C.,

Henry Eccles, Q.C., P. M. Van'Koughnety Q aý'à Mr.
Hagarty, the present head of the Court of Appeal. _ Thok-

were all do'ughty champions of their client's riorhts. It is
ilot too much te say that Matthew Crooks, Carneron lune

well up _in the race with thése his-contemporaries.
Mr. Çàmeron was generally very successful with juries

in criminal cases*, where the result so much deper4s on
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theïr verdict, he.was facile -p-r-'nèepýý-' He had so lýýge
a practice in criraihal- cases, that he familiarized himself

with medical jurisprudence, and understood as well - the

principlesgoverning the dissection ôf asubject asý the riules

,-.,for dissectigg a case. L do not know of any at the

zlBar who was his superior in this brafich of the profession,

unless it was John Hillyard Cameron.
In the eaily part of Mr. Cam W mor&

r Sron -sl career. he was

frequent in attendance àt the Hamilton ;ýssiÏes than

where; his brother John, who was_?ractising in liarniltôn,

u.sed to give him b r i e fs ýhen John removed to Brant-

ford, he extended his criminal business to that county- He

and ' 1 used often to'rffeet on opposite sides in.-cases at

Brantford, S'irncoe, and Berlin, in the.,old Oxford Circuit.

Thomas Galt, now Cliief justice Sir Thomas Galt, used to

go on- that circuit. 1 think we -hrec were the only Tor-an to,

inen who attended the" Assizes in t-hese ço-untie-s-. S.-"B.

Freeman, of Hamilton, used often to be with us.

My readers will excuse my reîerring to myself _;'as I

write,--t-he association iýý of those days' pre'ent themselves so--1-ý-

vividly to m ' mind - that.,-rny pen secins to runalong

Nvithout regard to any obstacle.

But to- return-Mr. Carner'n, lik-e so many others in

his profession, did not always carry oiibusioes*!i alone.-
H e had not , been long , at the Bar when lie formed a'

partnership with---ýVi1lia-rn Henry Boulton, after thé

.,,,Pissolution of, the firrn of Gamble 'and Boulton. Several

years later- lie entered into partnership with the Honorable

William -Cayle*y, who held ihe port-folio of Ministèr.of
.Finance in the Gover-timent formed undèr the auspices of

Sir'Allan Napics MacNab, in 1854

Mr. Cameron, in politics, was a, Tory of Tories; William

Hénry-Boulton- will be remembered as of that party, and

at one time Mayor' and Representative --çd -Toro- n-to id

leailiament. J
The namies of Sir AHan MacNab,,,a, d Mr. Cayley, am

ell* kno.wn as representative men, of ýhat may' be termed

the old regime of toryism, î iays now past -and. gone.

52 'L. J.

Jý
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It *tvill not bc out of'place here to mention that the

year 1854 was a -memorable one- fortwo things; one, the

Reciprocity Treaty between Canada and the'Unite4
States; thé other,. the downfall . of, the Hîncks-Morin

Ministry. brought about by a Coalition between',çxtreme

Toryism and extrerne Radicalism, the Tories led by

Sir Allan MacNaýj and Mr. John A. Macdonald, and

the Radicals , by,: Mr.,,- George Brown. A mixture of

interests in this, as in many other cases, -seemd to have

brçiuorht about a mixture of parties, for a tinie at all

events.

'WC will fii1dýfurther on, that Matthe î Crooký Cameron

recocynized -Tor' of the highest order, who had not at

this. time taken much active part, in politics, did, when the

necessity of the case presented itself, enter into a coalition

not, howe'er, with the extreme kadical,. but urith the.

moderate reformincr -of the party, uàder,. the leadership of

John Sandfield McDonald.
-the figureî -:Df Siï--

With this diversion brought about'«'by s

Allan. MacNab ande.Mr. Cayley crossing my vision.,.,

bringin g up recoiL-ction's of political incidents of the

pastA mu.5. rQturn;, to Mr. Camero .1.eg - 1 a dd

Ppliti',Cal cà-pa-eity. -"Ili the year 1856, Darfiel -McMiýhael;

better knoWri as'Dr«. McMichael, became a partner with

Mr. Cameron andMr. Ca ley, and the firm was then

known as Cayley, Cameron & McMichael. , This firm had

a very large business; Mr. Cameron was itsi I*eading's'pirit..

With two such men -in the firm, as Mr. Cameron and Mr.

MeMichael, it is not surprising-"that they gained for

themselves as large a* business as';àny fi rm in Tor 0-Looking backtQ the« time- U icall to mind -ofwhat 97it
value Dr. McMich;ýe1 was to the firm in the' lea:ding and

gençral management of the'busilhess of the ' office. He

had not yet reached the high position of counsel wNèh he

a:fttrwàrds attained.- Mr.. C ameron continue.d to Eto the

principal ùutsidý,ebýusirnessasc 'uisel-.while*br.MéMichael

skilled inirplea Ûch more importance in-those days

Ub"r-fiow, used. to exercise- his refined reasoning poweis
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II
i , n challenging opponents to a set-to indemurring or

arrest of judgment.

During the first ten years of Mr. Cameron s legal caéeêr

he devoted his whole timefto his profession. Indeed, thé'

calls made upon him for his services as counsel, from'all

parts of the Province, made it nece'sary for him to give

his undivided attention to legal work.'

In 1859, he was induced to. take part in municipal

affairs, and was retuimed as Alderman to represent St.

james's'Ward, in the Municipal Council. of Torontoll A

gooà rnany of his friends were awcious for hirn tocoiiteât--.' V'

the Mayoralty in i86o. , I was.one of those friends, and

suggested that he should w«alk- up Queen street (St,
Patrick's Ward) with me, when 1 would introduce him, to

municipal electors there of influence, who would' be of

-service to him in promoting his.election, 1 had repre-

sented - that ward myself in the council, and municipally'

I kWew the elec tors better than Mr. Cameron.

Mr. Carneron consented to rny proposal, and walked

with me a shortdistance up'the street. Meeting severaf

influential 'electors, I introduced him as- Mr. Cameron,.

.who intended to run for Mayor. The ellectors, as was

natural and polite, shook harids with hini on being intro-

duééd. Afteir this had o*ccurred -a, --few times, he said to

nie : "Read, must I shake hands, in this ý way ? Is it

necessary in a candidate for the rnýyoralty?" 1 said-:

"Yeý, certënly, the electors like to grée their candidate."

Then," said- he, cc if thg, is sol, 1 mùst- not'run for the

mayoralty,'e turned on his heel, walked away, and aban-

donedthe candidature.

Mr.. Cameron was just that kind of m an. He was

manly, open, generoue; a lover of rnen-; but hè ýould not

bear to have it supposed -that he would solicit suppgrt

from any quarter-if, hand-shakihg meant soliciting sup-

_port, he would havé iione of it. 1 never knew a ma'n like

him in regard -to the -high sçnse of honor and indepen"-

dence, which were marked traits of his character. H-e

was very tenacious of his opinion whèn he -had formed
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one. He had à decided opinion that a re»geýçntative

should bc sought out by the electors, not that the repre'

sentative should seek the electors: anything that seemed

to have even the appearance of solicitation was abhorrent

to his nature.

In 1-861, he was induced to, bc a candidate fbrt,ýP mayor-

alty, this time he ran the gatintlet of an election, with a

candidate oppo.ged to him not so sensitive of municipal

cm.-a s as he- was, and it is not surprising that he was

déféated.

'Althopgh ffléated in his candidature, Mr. Cameron

scored-a greater success the same year in being returned

to represent the. County of North Ontario i * n Parliament.

He was elected as a Conservative, aand continued -to

represent the' county till.,i86,, when presenting

toSis constitutents for re-election he was deféated. 1

have been told of an Incident that 'occurred during this

contest, -%ý,,hich, I dare say, had much to do with his deféat.

Mr. Cameron was a man very- jçalous of * his honor,_
thoroughly opposed toý-=uiifai'r dealing of any kind or*

shape, he %vould, in-a' political contest,-see in acts, înno-

cent in then-iselves, cause fýr exception, and repudiation.
On the occasion of this election a friend of his -offéred to

drive him from Whitby around to the différent villages

in the county, as * 'the candidate of the' party, and did

drive him to a vil.lage or two. His friend was -a kind,,
good-hearted man, and seeincr some- men worki.ng' at a

bridge, lie went to t'hem and gýve,,them sonie'small sum

of money, ttientyz-five or fifty cents, to regale themselves

with." Mr- Cameron- found this out, immediately dismissed

his-,fý'end from furthe'r escort,,and engagel another party

to drive him round.. - Mr. Cameron thought that ' thé

pre-sent3tion to the men savored of solicitaiiion for voties,'_

if -not more, and at once repudiated the act and *fhe man

performing it. . The ' man returned, to Whitby hot well

pjeased that his ndidate shewed himself p9ssessed of so,
high a sensitiveness -in the ý matter of the rights and

privileges of elections. The result of the contest at this
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election was that he was deféated.- But in 1864, a vacancy
occurring in, thç représentation of the constitutency, he

again offéred himself as a candidate and was elected,
deféating the Honorable William Macdougall' who had
accepted office. He continued to represent the countý
till the Conféderation of the Provinces, in 1867.. He was
a règular supporter of the Cartier-Màcdonald Govern-
ment, his name appears in the minorit on the econd
reading of the Militia Bill. He oppossed the Macdonald-

Sicotte Government wh-le in Through'the 15
debate on Confederation Mr. Cameron vâted wÏtlh the

minority, because he thoucrht that justice was not secured
undèr it to the Province of Upper Canada. As soon
as the Union was consummated he cyracefully bowed to
the decision of Parliament.

On the flonorable Sandfield McDonald being entrusted
with the-formation of a Goverriment for the Province of

Ontario, he chose Mr. Cameron as a côlleaguïe, and he
accepted office, and held a portfolio in the first Administra-
tion formed in the Confederated Province of Ontario.
This Administration, of whicli the Honor,-ible Sandficld

McDonald %%-as leader,,.%,as a côalition Adrninistration lUr.
Cameron and 'Nir. Carling -ýreprescnting the, Conservative

înterest in the Gov-ernment. fie %vas Provincial Secretary
and Registrar from 1,867 tO 1871, (25th july), wlien he

becamc Conimissioner of Crown Laiidýi:; this latter office
he held until the fall of the Government in the fqllowincy exlff

December, in -consequence of the adverse vote of the
House on the Railroad Subsidy question.

Upon- the form.ation of a new Government under the
leadership of the Honorable -Edward Blake, Mr. Carneron î!

became leader of the Opposition, and so continued for
fbur years. His parliamentary career was. àýa-r-ed- by
sterling honour and inteorrity, and constant and 1ýnfàl'lible

_MHF
devotion to his party he %vas never -open -. to even a

suspicion of corruption, ýobbery, or political dishonestýr of

any kihd, While Cabinet Minister- he' performed all his

duties, and, at.the same lime., when Parliarnent -was not
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in Session he attendèd to briefs and other professional

duties.

His physical endurance was of the ' most extraordinary

natu.re. He- thought pothing of being in Court all day

in.thè Eastern part- of the Province, and taking the night

train.-he would arrive in the West in time to conduct a

case the next day. If he happened to be at Cobourg or

Belleville, and retained to be in a case the next day at

Brantford, the attorney in the case could be sure that he

would appear in Brantford- the next morning in time

for his -case ; he rarely. failed in his appointments.

The late Mr. Rattray, in his " Scot in British North

America," truly wrote of him

His intellect wu eminently a logical, one, and-had'been trained in the
legal school.- He knew nothing of* compromises, and was given to the
blant expression of his honest views. There - was littie pliability in his
àýsposition, and the -necessary abifts and expedients resorted to in actixe

political warfare were distastefùl to hini. As a speaker, he hâs always
been cléar and incisive, going straight to -the point, as -well balanced

minds are. wont to do.

I take pleasure in making this extract from Mr.

Rattray's excellent wàrk, because of Mr. Rattray's well-

known correctness of description, as well as élégance ofZ5
expression.. 'No wo*rd of mirýe could better express the

real bent of Mr. Cameron's mind and his général character.

He w'as a niost truthfül man if he said he would do a

thing, onei'could rely with certainty that it would be-d*one.

He belie ved ifi the truth of thé lines-

Dare to be true, nothing can need a lie,
A fault -which needs it mSt grows two thereby.

Mr. Cameron hàd not *..only the.. confidence of -political

friends, but of those with whorn he différed in poli-tics.

In iS52 he was appointed by the Hinck.ý-MorinQ'

.Administration, jointly with the late Col. Coffin, to inquire

into- the fréquent accidents which had -t-hen recentl

occurred on the Great'Westem- Railway. He took* -an

interest in many- public matters. outside of his profession.

He was one of the early promoters and,,,.ýirectors of týc
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Dominibn Telegraph Company, and of s e*veral., prominent
insurance companies. He m-as a member of several
societies, charitable and national associations, including
the St. Andrews -and Caledonian Societies.

His prominence at the Bar èntitled him to a seat on tbe
Bench. He was appointed a Puisne Judge of the Queen's

Bench on the i5th November, 1878. His appointment
was a very popular one with the profession. There was A.

no man in the Province in whorn thé public had more
cohfidence.' He was very reluctant to accept the appoint-
Ment;.when he had accepted he reÈretted that he had
done so.. . After a while, however, he be ëame re*ýô-iiciled to
the position, and settied down to thé judicial work with
all the energy and ability which had- distinguished him

-through life. - In the Queen's .Bench he gave his utmost
attention to all the various -and difficult questions which

engaged the attention of that Court. On the 13th- May,

1884, -he was appointed to, the Chief Juticeship of the
Common Pleas Division of the High Court.of Justice.

I might refer to many decisions of Chief justice
Cameron, both in the Commoq Pleas Division, and in the

Queen s Bench while he was a Puisn> e Judge, which shew
that he took especial pains to master every point that a 'jcase presented, always aïming at justice being the result

of his. décisions. * He soon found that the Auties of a
judge required not only the principles of abstract law

to be regarded, buta fulfilment of the maxim, "" justitia
fiat, ruat cýelu-m." While at the Bar, there was no man
more, astute inadvanciâ g his arguments, always in a
clear and compréhensive inanner. On the Bench, while
-he retained a, share of'that adhesiveness to pre-conceived
opinions, * that hé generally displayed, he not only Iistened ils.41to all arguments presented by counsel, but fully con-

sidered them, and adjudged in the interest of right.
During thè-,time judge Cameron was in the Court of

Queens Benc.h. that Court -was presided7 over by Chief
justice Hagarty, and the Senior Puisne Jud walb,* s Judge

Arinour, the presept Chief justice of the Queen s Bench

09
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Division. There probably has never been a period in the
history of the Queen's Bench when three such brâliant

jurists werie found at the one time on the Betich in that
Court. It ,was hotat all surprising thqn to find that the
sittings Of ýbat Court were al.,va«ys loo-ed fÔrmr-lard to with
the keenest nterest by the Bar. The meetings of the
Court were a ways full of interest and any- case that came
before these Judges was pretty thoroughly* investigatéd

before it left the hands of the Court. Thev were not
-always unanimous and Nvhcn differlences of opinion arose

between thé tu-o Puisne Judges, neither hesitated to
express bis opinion in crood set terms. These varying-
opinions provo-ed fréquent sallies of wit from either end
of the Bench, while the central cruardi-aii of the Court not
infrequeýtly a&dcd his 'toll to the hurnor which "floated so

e ourt.
rapidly through.thî'î

The method of- hearincy causes was decideclIv Socratic
in thd"3e days. The principal occupation of coutisel was,

to endeavor to evade or solve p'ropositions' of law or fact
orie.inated býr.thc Bench, and the life of a counsel in a

doubtfül case was at leâst cxcitincy. Prosin(r ýîas unhear.0

"",If, or, at Icast, i-iç-rorousiv suppressed in Ïhat Court, and'
the consequent rffental- friction undoubtedly did much to

elevate the.intellectual style of counsel practising, in this
Court.. -rhey rapidly learnt to abandon roundabout ways

ofaraument, and foun-d that if they wished to be heard in
tbat Court, the' surest way was to come to the point,,-:and
endeavor to stay there. 

»In these sessions of the Court judcre Cameron bor«e no

.idle part; and his rathèr raspy voice wâsý frequently -heard
asking questions, making keen or sarcastic comments, and

throwincr liorht on intricacies.
At nisi prius, the Chie * f Justice preserved' his vigorous

style of, addressipg juries, and brought his keeil insight
into men and their motives to bear with penetration. A
witn ' ess who shuffied or prevaricated béfore - him had

iiideéd -a hard experience.. The Chief jlustice generally
rèclined backwards in his chair; but if anything of that
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sort tôok place, he raised himself forward, ey'ed the witness
keenly, and presentlyin bis deliberate incisive tone, put

a question which frequently had the effect of causina that'
witness to wish t]ýe %it,ýitness* box had an automatic drop

ýfloor,' and that he could be comfortably dropped to the
basement of the Court House.
Those who practised bèfore him sometirnes complained

that the Chiçf J-ustice was too emphatic in' bis charges
and, I have no doubt, niany- a counsel who, had convinced

himself that bis cause was just, and hoped he had con-
verted 'a d'ubtfül jury,-. regretted that the presidincr Chief
jùstice 'had' the last word with the jury. Many an 'Iý

ingenious aromment was demolished, and many a theory
destroyed in these charges.

àThe Chief Justice generally formed a pronounced view
of the truth or falsity- of a statement of fact; and, whle

he alwavs exerted great self-control in the expression. of
bis views, his stronu opinions frequently unconsciously

shewed themselves. Fortunately bis judgme'nt was very

accprate, and no miscarriage of justice could be com-

plained of beinèr broucrht about by bis charges to the
junes.

After he ead becom'e Chief Justice of -the Common

P-leas Dl ision.,hé felt that h hae taken on himself addi-
tional responsibility, and çyuidéd him-,elf accordingly. Ilis

associates on the ieýý- and Mr. Justice
M-r. l-us-tice Galt,

Rose-recognized his ability, and conscientious perfôrm-

an' ciý of the requirements of his high officé,. and would
al-most have wished that he had spared hi'st-If more in
the. excessive. labor fie undertook in the exercise of his

office.
There w-ere some cases decided by him and bis Court

which p.resented new points and have historical import-
ýa lit

ance, and it -is ýnl*,,,those I will give' in speaking of his
judgments.

kl
Gne of those cases is Stuart vs. McKiE'n, reported in 8

Ontario Repprt' The facts presented in' that case

we-re these. The defendant, a rnember -of the -Legislative

5 3-L. J.
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Assembly, received a sum of money as an inducernent, or

bribe, to influence him in his course in the Assembly,
which he handed tô the Speaker of the Assembly, to wait

the action of the House with regard to.the allege4- bfibery.

.The plaintiffs, judgmeni cÏeditors ' of the defendant, issued
'ý7-an order attaching all debts due from the Speaker-to the

defendant, -claiming that the ýmoney so handed to him'
became a debt payable to"th.e defendant.
The plaintiffs then appliéd to the Common Pleas Divi-

sion of the High Court-, for an orderuh der'the Ontario
Judicature Act, on Charles Clarke, Esqu'ire, Speaker of the

LegislativeAgsembly of Ontario, to trythe right of. the
defendant to a sum of môney delivered by him to the

Speaker, on the 17th March, 1884,
it was not necessary on the motion to determine

whether or nôt the creditors of McKirn could garnish the
money. in the hands of the Speaker, but only whether the

Court should now' make a sumrnary order QIý" eaker
to pay over the money to -McKim.'s iudgment creditors,

or whether, the 1 question --as to such c#redýitors' right to -the
money should be' tried in afi y inanner. Chief Jùstice -
Cam.eron., in disposing of the motion, said

The garnishee (the Speaker) contends that there is no rnishable Iebt
or #abifity on his part to, the defendant in respect'of the said money,
-which he holds, not in hiz individual capacity, but as Speaker of tife
ljèiislative Assembly.

1 amof ion, thé
9p plaintiff deairing t, and. not'wishing to -leave the

matteiwiih the Courtto dispose of -on the material before it, is. entitied
to have an issue tried under ]Rule 373 of the Ontario Judicature,

'Act, 
#The right of azi issue à not absolute, but I.think. the question ought

not to, be disposed of on' a aummary application wîthout plea4ings -or -
evidence taken in the ordin*ary way, agaimt the desire of the plaintiff
and, therefore, without intending in so.doing, in any manner to intimate

toi the plaintiff, that 1 have formed apy opinion. in favour of the merita
on the la* or facts* being with him,,- but. solely lemme I think he ought
not to be denied the Aight of having the question tried, and that an order

for that purpoee should be m»Ae.

The issue to- be tried wfil be whethir, at the date of the attàching order.
there was any debt due or accruing - due froin -the garniahee to the

defendant.
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It goes wtihout sa ing that tfie attempý to bribe a

Member' of Parliament: was, in 'itself, detestable. To

Chief- ustice Cameron's -mind it %sýas a crime of the

highest magnitude. Yet it will be seen he avoids ex-

pressing avy opinion où the merits, simply decidin' that9 JT:
ýa jury should determine who had a. right to the money. -ffi,

The Chie§ justice's judicial character and his judicial
.fa;irtiess present themselves he*re in a.strong 'and favorable
light.

The singular result of thi.,4 matter was, that neither
McKim nor his judorment creditors got the money, but

the Ontario LeÉislatùre by an Act of the Assemby, 48
Victoria, cap. 5, declared that the money was forféited to

Her Majesty, for. the public use' of the Province, and to
have been so forféited from the timeof being delivered to
the Speaker. Many people wish that the name of Her
Majegty had not been used in connection with this
matter. The recital of the' Act reads:

« That certain sums of money (the money in question in Stuart rx-

àMcKirn being one of them) were delivered during the' Session of the
Legislative Assembly 4eld in the 47th year of Her Majesty's rei ' by9n,

a certàM person, to two persons of said Legisiative Amemby for the

,purpose and under the hope of thereby influencing their votes as members

of the Legislative Assembly, to wit: the suin of $1,000 to the one mem-

ber, and the sum of ffl to the other. And whereas the &-üd members at
lit

once ýdelivered the said sums'of Money to thé Sipeaker of Mid Legislative

Assem bly to be by him produced to the said Legielative Amembly : and.

whereas, afterwaýd9 and during the said %wion the said ýSpeaker
,produced. the said sums of money to said Legislativé Amémblyau d
thereftpon and duringthe the said Session the said Legislativé Aumbly,

ordered the said Speaker to impound and keep the said sumo of'money

on- behalf of the said Uelative Assembly, toý be dealt with as the1 . - . v.. 2
said Ugis1ative Assembly should thereafter decide.

î
If I understand the recital,* it means to coùvey the ýîî

impression that though the ffioney was paid to influente
ýthç mernbers* of the Assembly, that nevertheless the

members repu*diated the action and at once. handed over

ihe inoney to -the, Speaker. The' Le'gislature, in otjier
words, must have considered that although the money

was. -bribery money, and p4id as suchthat the State
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shôuld bedome possessed of it for public uses,* ýecause

the - members' refused 'to be bribed, and the ' réfore there
shouid be a forféituré' so far as the payer w"as concer .ed.

Logically, it would seem to be the right thing to deprive
the payer of, the money and to'in effect declare that the

same never vested in McKim, and therefore, the-creditors
could have no * claim to it. Nevertheless in the opinion of

many Her Majesty's name ouc-ht not, to have béen used
in connection with the vile money, paid for such a pur-

pose. The Act by its first clause enacts: " The said

sums of $i.,ooo and -$86o are hereby decla'red to be
forféited to, Hèý M-a'*esty for the- public use of the

Province."
The case of Williams vs. McNeely, 9 Ontario Reports

728, is a. case in. wh'ich the Chief justice *as, in'his own
Court, overruled by his brother Jud-ges, but was.sustained
in the Court of Appeal: S. C., 13 Ontario - Appeal
Reports 3?4. In that case the vexed question as to

how far th-e Courts will go in admitting verbal evidence
to explaen written instrùm-ents.arose.' The plaintiffs sued

for breach of contract to.'-furnish scows and delivers3tone
to the plaintiffs at the Omemee'bridge, which the plain-

tiffs were building under con-tract for the Courity of
Peterbôrough. The defendants wrote the plaintiffs as
follows:

We will furnsh scows, and deliver ail the stone requircl for the

Omemee bridge as fast as you require thezn, for the sum of seventy-five

cents per cubie yard.

To which the defendants replied

We âceept the above offer, at the price and conditièns named.-

The majo.rity of the Court, the Chief justice dissenting,

held that parol evidence was admissible to sliew that
the carriage was to be by lake and river navigation, an.d

was only- to take place provided.the water aloing the.route.
remained. of a named height, sufficient to enable the

de-fendantS to use their st ëamers in tovving the. scows.
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The Court of Appeal was unanimous in overruling
the Common Pleas Division, and sustained the ruling of
Chief justice Cameron that the évidence offéred to qualify

or limit the contract was not rectivable. Mr. justice
Burton, aWr giving his reasons for his conclusion, said

1 am of opinion, -thereforeï, with'the learned Chief Justice of the
Common Pleae, thatf the parol evidence was improperly received, and

that the appeal ehould be allowed,'and the -rule made abeolute for a new

tràL

Mr. Justice Osler, after giving his'reasons, said

For the foregoing reuons- and for those stated in the able judgment of
Chief Justice Cameron, the appealshould. be allowed, and the rule made
absolute for a new trial, if the parties cannot agree upon the -dawages.

This case has often been referred to since the décision
of the Court of Appeal, as a leading case on t.he question
of the admission of parol évidence.

Todd vs. Dun, Wiman & Co., 12 Ontario Reports 794
is a very important mercantile case decided by his Court,
in which the 'Court of Appeal has différed frorn the'

Common Pleas Division, overruling and reversing thé
judgment in that case. The Common Pleas Division of

the H igh Court held, that a letter of the defendants, the
proprietors of a 'mercantile agency, was libellous. The

letter was to the défendant and requested him to advise

them confidentially of -the plairitiff s standin-g, and respon-

sibility for ýcredit, stating that the plginti-ff "claimed - that
his premises had been burcrlàrized, -that he had -lost froin

asking, if this werë so for full parti-
-$I,200.'tO $i,6oô ffl
cularsand whether there was- not something wrong. * The
defendant réplied I have --made énquiry, and find that
the. général 'opinion is, that he was not robbed at all, and

what has been done he has done himself ; at all évents, if A
he, was robbed, it is not of more than $ioo, or $200à Cià-

cumstances are against him;- still. 1 cannotsay." The

defendants Du n. Wiman & Co. subsequýntly issued. a

printed circular, or not:ificatiýn sheet on which, after the

plaintiffs name, were -the words if interested, inquire
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at the office.-" This was published and circulated amongst

the defendants' custom-ers, some 8oo Canada and the
United States. The circular also contained the following:

The words, ' if interested, inquire at the office,' do not
imply that the information we have is un'favorable. On

the contrar*y, it may not unfrequently happen that our
las't report is of a favorable character; but subscri.bers are

referred to our offiée because, in, justice to thém, the parties
reported, and to ourselves, the information can only be

properly conveyed to those entitled to receive it by the
full report, as we have it in » à ur records."

The question to be decided was, were the words used
in the letter privile . ged.. ' The judgment of the Commdn

Pleas was pronounced by Mr. Justice Galt, no hief
justice and . Chief justice - Camerons successow%ýief
justice Cameron concurring in the judgment. The Court
of Appeal, since his death, has given judgment on. the
appeal to them reversing the judgment below, and ordering
a new trial.

I -will cite but one other case decided by Chief Just ' ice
Cameron : I select this case from many of his decisions as

it so immediately - concerns -a branch of the law of
daily application in towns and cites. It is what may

be termed a p a-rty wall case. The case is James et
al. iýs. Clement, 13 Ontario Report.115. The plaintiffs
claimed that the wall - betweén their and the defendants'

buildings was'a party wall, -that. the defendants Nad,
without the plaintiffs' 'consent, raised it a foot above the

plaineffs' premises, and altered the roof from. a flat to a
slanting one, ývherýby water was diséharged on the

plaintiffs' premises and injured them, for which they
claimed damages, and also asked.. for a declaration that

the wall was a party wall that the defendants should be
restrained from, preventing plaintiffs -from. using the wall

together with the new part thereof, on payment, by
plaintiffs of half the cost thereo£ and-also , from. allowing
the water- to be discharged *on the plaintiffs' premises.

The'wall was proved to be who'lly on the defendants-'
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jected ý1 some seven inches, upon which the aintiffs had

rested the joists of their building in the celtr, the joists

of the upper floors being let into the wall. The ery--
found that the wall was a party wall, and -that the

plaintiffis had sustained $35 -dàmages. Judgment-

entered for the plaintiffs, and a decree made as asked.

On motion to the Divisional- Court Chief justice Cameron

held, and h is brother J udcres concurred, " That î he wall was

Dot a party wall, nor was therè any évidence from which a

grant of the riaht to use a part thereof, could bý presunied.

That it wàs a misdirection in the learned judge who heard

the cause to tell the jury that the user of the wall for the

said purposes for over t'wenty years constitutect it a party
most it would merel

wall, for at y give an easement fôr

such purpose. Held, aiso.that the case being one in

which before the judicature Act it would have been in

the sole jurisdiction* of the Court of Chancery to grant

the relief aski-ed, the Divisional Court' 4ould act without

the intervention of a second jury, and the evidence failing

to establîsh the plaintiffs' right to the relief asked for-,

the decree was set aside.

1 think 1 need riot quote any more decisions of Chief

Justice Cameron:. they- will be fouild in thé Ontario

Reports from volumes 6 to 13'inclusive. In the- 13th

volume the reader will see he is styled Knight.-.- A very

short time before h * e died he.w-"as honored by Her Majesty

with the tifle of K. C. B., which he thought: iproper t(>

accept.

In 1841, he mârried, Miss Charlotte Ross Wedd, who,

died on, the 14th January, 1868. The Chief justice

survived his wife nearly twenty years. He never married

ag . ain. By his wifé he had three sons and threedaughters.

Doctor Irving Çarneron, of -Toronto,.is one of his sons.

The Chie'f Justice had for some tirfie before bis death béen

sufféring from a carbuncle,,and-,4d partially req>výed

from- thils, . but a week bèfore his death, his system being

run down., he took-a.n. unfortunate.turn .which caused his

-7
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death on-25th june. 1887. He will long be remembered
as one of the rnost distinguished in the roll of Canadian
Judges.,

In his private life Chief Justice -Cameron was distin-
guished by the amiable.kindness of his disposition. No

one could knovv him. and* fail to be impressed by the warr-n
hèàrted. tenderness of his character, which was rendered
all the more strikincy by the keenness of his'wit. His
acute peneiration led him. to quickly detect any sham or
imposture, and his naturally vigorous st le of conversationb y-hirn sometimes appear severe.made But under this was
ever present the warmest humanitarian, the heartiest.féeling
of active benevolence. T be his.. friend once was to be

his friend always. Loyalty -in every detail of life was -one'
of his most prominent.characýeristics. His private chari-
ties were mberIý s. To

nu es 'the poor, the afflictedý,-. the
unfortunate, he was ever the prompt Sainaritana"n«d tn'an*y
an unfortùnate had cause to larnent the uniimely death
of the Chief j ustice, whose heart and. purse had always
beîn open for their necessities.

His devotion to duty undoubtedly-hastened his death.
During the last days in which. he sat *in Court he sufféred
greatly froffi the, malady he endured with such fortitude,

and it was only at the earnebt solici'tation of his brother
Judges that he éeased from- the labor he was utterly unfit

for. Up to the last ît was hoped that his irôn constitution
l'xi

would overcomè the- ravages of disease but, weakened by
the sufféring.É of years, caused by the Io s of his leg, he at

last laid down that life which lie had spentin untinng
labor and inexhaustiblé good works.
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TUE HONORABLE JOHN O'CONNOR, JUDGE OF TH,

QUEENS BENCH DivisioN OF THE HIGH

COURT OF JUSTICE.

-HE'Honorable John OConnor was of I rish
descent His parents ernigrated from the

County' Ker Irelanid, to toston,- Masýa-
chusetts, in

John- O'Connor was born at Boston, in january, 1824.
When -four years old his parents- removed to Upper

Canada, and settled in the Townýhip of Maidstone, in the
County of Essex. It was in this township that the future
judge ýspèrit his -infincy and early boyhood: it was in- this

'township that- he spent part of his school days and

rebeived such an education as a country place afforded.
ÀBéfore going to the law he had further advanýage in

sch'oling with Mr. Gordon in Windsor.
The family residence was fourteèn miles from the Town.

of Sandwicli- the road being a mere carti-road, cut through
the wood. It used to occupy tu o days, with an ox-tearn
and cart, going to Sandwich, and two more to, return. It
was not a ýrery, inviting place to, live' in, but,..th'settlers

were nearl all Roman Catholics. The O'Connors bein 741.

Catholics hâd the satisfaction of being among their co- Î.
religionists, even though wit#o-qt a Church, for the first
Church builfin the.towmship was erected in 1.839 or i84.o,
at 'a place- called Maidstone Cross, har*d by. the Willow

54ý-L J.
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Swamp. * Up to the time of the building of -this Churcli,
which was nothing but a locy building, the O'Connors and

other settlers were visited by clergymen from Detroit and
Sandwich every second- Sunda),-.

As an instance of the privations of the settlers, the
Honorable John O'Connor used to refer to »a family from

Kilkenny, named Kavanagh, consisting of the father,
mother, threc sons, arid two daughters. The fatheÉ, the

§011s, and the daughters set to work clearingr up the land,
and till-ing it from year to year. While they were -thus

employed, the mother, forty-five years of age, su . pplied
them with provisions, which for two years, she carri.ed -on
he.r'-back from Sandwich, a distance of thirteen miles,

frequently bringing a hundred-weight of flour, while àt
every step she was almost knee deep in mud and water.

But wha:t will not an. Irish man or woma'n do and endure
for a fellow coùntryman and co-religionist.

After young O'Connor had secèived a tolerable educa-
tion under difficulties,_ he removed to Sandwich, and

entered a law office in that old town. He became a
student-at-law, having been -admitted a stýù1dent by the

Law Society, in Easter Ternâ, i i and 12 Victoria (1848).
As soon as admitted, he entered the law office of W. D.
Baby. He studied with him- for a time,, afid then was

articled to Mr. Vidal, with whom he ' completed his studies.
He was called to the Bar in Hilary Term, 17' Victoria

(1854). . He settled down, immediately after--his call, at
Windsor, where he practised his profession successfülly
for some yçars. In the earl.Y part of his career he was in
partnership with Mr. Charles'Baby. He was not long in
gaining a good education:- not a little assisted by his
capacit3ý for forensic.speaking-a qualification indigenous
to the Irish, as well when transplanted on a colonial or

foreign soil as when at home.

His business at San'dwich was a profitable one. - Besides
this, he soon. ýac ired a goo

qu dAeal of local influence, Poli-
tical and othýrwise. He was for a considerable time
Reeve of Windsor. He was Warden of- the Count)ý of"

i
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Essex for three years, havina been twice elected tothat
C'uncil. For

office by thepn-animous vote of the County . o
tw.,ý,Ive years he performed the duties of Chairman'of the
Board of Education of Windsor. These various appoint-

ments shew- tha.t he was no, ordinary mani an -that his
influence was great in the place where he 'resided and
carried on his business., He was a mari of iron will of

great determination, and secured the friendship of the
majoFity f his fellow citizens. Not satisfied with being a.

member Z the Canadian Bar, he procured bis admiss ion

to the Bar of the adjoininar State of Michigan.
In his pr'actice at the Bar he sheVed cônsiderable
ability,..and- seldom accepted the services of.-other counsel

in the prosecution of his business. He had the highest
reputation at his own local Bar, and' seldom went abroad

in prosecuti*n of professional work'
He had not been long at the Bar, about se v*en years, -îý

when, in 1861, he was thought to be an available candi-
date for the representation, of the Côun"ty of Essex in

Parliament' :"He contested the county in 1861 y with Mr.
Arthur Rankin, bût was deféated. In 1863, however, he

succeeded 'ri'unscating Mr. Rahkin, and in obtaining,,a
new election. Hewas on this occasion retumed as

mernber for the county,'and . s.at in- Parliarnent until the
dissolution of the House in May of -that ear. He again%-

contested the county in, 1863-, when a special return was
made to the House by. the. returning officer. Both candi-
dates peitioned the House of Asse-Mbly to be declared -
entitled to the seat., Mr. Rankin, his opponent, succeeded
in obtaià ing the seat, 'and so Mý. O'Connor w » s again left
without a seat in Parliament.

At the first general election after Conféderâtion, he was
returned to the House of Com ions; again in 1872, he

succeeded in* his candidature, 'and was retÜrned to-repre-
sent the county as theïr représentative in'Parliament.

On the.2nd of 1Y, 1872, *he was stvorn in of -the PriVY
Council, and thenceforward. wâs- President of .that b6dy

until 4th March, f871 when he became Minister of Inland

ni

JUDGE O'CONNOR.
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Revenue. ,,,,?n the ist of july he was transferred to the
position oý Postmaster-General, which office he retained
until the fall of the Mini'try in the ;following November.

At ee Général Election of 1874, he again presented
himseli to his constituents in the County of. Essex for

,e-eleçtion, bÛt was deféated by Mr. William McGregor
15V e4arge majority. He was out of Parliament the next
four yéa>rs, and opened *an office in Ottawa, where he soon
built up a good practice.

At the- Général Election Of 17th September, I878,.he
mas returned for the County of Russell, and upon the
formation of Sir ohn A. Macdonald's -Government in
October of that year, he accepted office in it as Président*

of the Counci-l,which. office he retained.till january, 188o,
when heý again became Postmaster-Géneral. Before -the

next Session of the House he was transferred from
President',of the Council to Secrètary of State, which

S office hè retained. till he left the Government. -
lt will ihus be seen that Mr. O'Contior hada long and

varied'political career. He was regarded as à r'epresenta-
tiveRoman CathQlic. It was as such thaf '»he beld his
position in. thé Government. He was a Cdnserîrý"ative iýn
politics, and. an ally and suporter ;of Sir John A. Mac-
donald. His ability in the Hoùse was not so conspicuous
for. oratory as for sound and lucid argument. Before
accepting *.office in 1872.. he was rriade a Queens Counsiel.

-In the, management of the Department. of which he was
the head,,he performed the duties to the satisfaction of his

colleagues. He was alumys accessible to tho-se who
required his advice or assistance,,-and to, all who had

businéss to trarisact with his DéPartment at'the seat of
Government* He strôngly opposed thç introduction of

Fenianism 'intô Canada, and in i87o wrofe 'a pamphlet,.
which *he addressed lo -the - Governor-General, strongly

deprecating the -introduction of old country issues intc;
Canada,where his fellow*-countrymen and c'-religionists
had prospered so w* ell' under the protec'tin ' Sgis of the
British flag.
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I have appended these letters of the Honcr»able John
-O'Connor at the end of the volunie.

udge O'Connor was loyal to 'the Crown throughout
life ; he did not recognize a between Catholics
and Protestants in the co(le of a'Ilegiance. In private and
public, life - he had as many warm friends who were
Protestant as he had of his own creed.

He at- one time, durincs one of the periods durincr which
he -was relieved of the attendan-ce in. Parliariient by the

electors of Essex, opened an office in Toronto, for ned- a''
partnership with Mr. John Blevins, now Cier- of thV Citv
Council, and transacted law business *at the sýeat of the

Courts, in 'addition to refainiticy a connection h i"
business in Windsor o-r Sandwich. The partilership name
was O'Connor & Blevins, and continued' throuah. the

.years 186. , 1864, and 186
While in Toront no 'silch thincr as différences of

dogma or faith was a owed to influence him or those who
knew him in any wa will presently.shew that any

d iý,différence ôf this kind id not Pr--vent his appointment toi
the eench.-

When the Honorïtblebhii O'Cônnor left the Govern-
ment he m-as encrageci in the double work- of examihing

into the. question of the disputed boündary bet-ween
Ontario and Manitoba, ànd on the Commission for Con-
solidating the Statutes of the Dominion and certain ôther
Sta*tutes which weré, passedby the sevéral Leaistaturés'of

the Provinces of Canada befà-re- they respectively becaniè
>e part théreof., The work done by Mr. O'Con noir %iýas

confirmed b-y Parliaincnt and crystallized into an Act
entitlèd. An Act respectincy the Revised Statuteý,' of

;!ýJCanada" cap. 4, A.D.. i88&which recites:

Whereas it has been fonnéi expedient ýto revtse, classify, and consolidate
the publie general*ýSta'toutes passed b' the Parliarnent of the Domihion 'of'

(',.-tnada and also certain publie general -Statutes -which were pasised, by
the several Legislatures of the Provipces of Cànada before thçy respec-

tively became a part.. thereof, and which are still in force, and' relate to
Matters within the Legisiative authbrityof the Province of Canada; and*

wheréas, such remsion,. classification, and 'consolidation have been made 11.-..j1'ý' mie
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accordingly; and whereu, it is expedient to provide for the incorporation

therewith of the public general ýtatute9 pamed during the present Se«iQn,
and for giving the force of law to, the body of the Revised Statutes to

reault from such incorporation Therefore Her Majesty etc., etc., enacts.

These Acts now form the volumes'which' make up the

Revised Statutes of Canada published in 1886, and which
under: a proclamation of Lord Lansdàwne, the Governor

General, dated at Govertiment House at Ottawa, on the

24th day- of 'January, 1887, were, on the advice of the
Privy Couticil declared to come into force and have efféc't

as law froni and'after the ist day of, March, 1887.
The Honýorable John O'Connor was appointed Judge

of the Queen's- Bench on the i i th September, 1884. SO
far as 1 know, he is the first Roman Catholic appointed to
a Judgeship -of a Superior Court in Upper Canada, or
Ôntario.. When his appointment- was gazetted tlieré were.

not wanting some who cavilled at the, appointment,'
becaus.e of'hi.5ýbeing a Roman Catholic. It was well that

it should have been made known by his- promotion, that
faith--or creed is no bar in Canada to advancement in any

profession, above all, in that of the law. - Before his,
.appointinent to' the Bench lie had been out of practice,

and had had no' *. experience in the fusion of law and,
equity -under the judicature Act. As soon -as he was

appointed he sat down to work.,and to the mastery of the
judicature Act, and was not long in qualifying himself. for
active work on the Bench.

Judge 'O'Connor soon dèveloped, into a painstaking
judge, and thus gradually obtained from the Bar a. confi-
dence in his rulings, which his independence and desire to

secÛre absoluté justice well deserved. à
-Jgdge O'Connor was an unostentatious, unprctendi gr

man ; but -he had a - great deal of tha:t uncoFnmoti com-
modity called sound common - sense, which stood him in

good stead in all his dealings with -questions of law or
faët.

It is hardly necessary to refer to any cases decided by.
judgre O'Connor, as his -judaments ;are so recent, and
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. ,. IN .besides, wcre in many cases concurring judgmentý. How-

ever, in Warren vs. Groýrer, 8 Ontario Reports -he différed

from the Chief justice of the Queen's Bench Divisiôn of

the High Court, throwing in his judicial lot with Mr.

justice- ArmoÉur.* In an action by a. tenant against his

landlord, for refusing to give him possession of dernised

premises, O'Connor and Armour, JJ., (Wilson, C. J.,
dissenting), held, that the proper measure of dai-nages

in such case is the différence between what the tenant

agreed to pay for the premises and what they were

really worth. But it is not *Ôpen to the tenant to

shew that he rented. the premises for the purposel of

there carrying on a certain business, of whicli the landlord
was aware, procure other premise

that he could not S, and

to claim the profits which he might have inade in such

business, if he had been let into possession.

There is anotherýcase reported, heard before Mr. justice

O'Connor Sitting alone, and -in which. he gave judgment,
Which 1 will quote from, as it has general application in

the matter of natural justice, and 'shevvs that the Judge

would not allow any tyrranical abuse of legal -processi.: it

ivill alsp be of interest to Justices of the' Peace in the

performance of their, dutie's. The case is Regina vs. Eli,
10 Ontario Reports,_727- - In'that case the c'mplainant

was steward of a "social club" in Walkerton. The mýem-

bérs were# elected by ballot, and, on paying -an ehtrance

fée of, $i and a subscriétion, Of $25 per month, were

entitled to use the club ô0m, and buy from the steward

liquors. 'The members were not responsible for

goods ordered, or for any general expenses. An informa-

tion was laid against the defendant on ioth Séptember

1885, for an offence against the second part of the--Canada

Temperance Act, 1878; and ô n the 2 Ist- Septemt;èr', 1885,,
he was,'about 4 P.M., served with a surnirions to apppear

at 2:30 xm. next day, before twp Magistrates. Or! the

22nd -day of September, informations were, in. two other

.CaLseÏ -laid againe Wm fors'imilar offences, and he was in

each; -served with. a summons to apipear

ï le
-- ýA
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before a Macristrate at 9 ý,.m. that day. When the Magis-
trates Court met. -the cases were partially gone into,'and

before it was closed the prosecution asked -the Magistrates
take up the second and thed cases. The defendant

stated that he had not understôoci what the summonses
meànt,,-and, by advice of counsel, he refused to* plead.
The Magistrates entered a plea in cach case of pot guilty,
and went on with both cases. The evidence in both cases

shewed that the offence charged in each case occurred on

dates différent from, those laid in the informations.. The.
Magistrates amended the dates in the i.nformations. The

defendant and his counsel,ývere in Court ail the time,
awaiting completion of the evidence in the first,, but

refused in an 'y wày to plead or ýa-e part in the second or

thiid cases, or to as-]%- adjournment' thereof The Magis-

'trates, after takincy all the évidence therein', at the request

of the defendant, adjourned the first case,- and in the

second and third cases convicted the defendant, of the

offences, as chaTged in the- amended informations. It
was shewn by affidavits that the Magistrates were willing

in these cases, had the defendant pleaded, to adjourn

after taking the evidence of the witnesses present. There

were also affidavits shewin<T that the Magistrates had

been, before the " Scott Act," interested in prornoting
Prohibition.

On the above state of facts, Mr. Justice O'Connor, in

giving, judgment, said

To say that these emes were tried is simply pyeposterous. The pro-

ce.edings of the morning of the 22nd September, the taking of the

information and the issuing of thé summonses apparently befére break-*

fast, and the service on the defendant ' immediately after that meal, -the

short timé allowed for appearance thereon. at the town hall, allowing

neither time - fordigestion nor reflection, and the sham trial which fôl-
lowed so soon, appear dramatie, and irresistibly suggest.the notion of a

farce. Three cases tri ed concurrently; a witnesi in one, a witness in

another, and still a witness ' in the tbird case, sworn and examined* alter-

nately or concurrently; as suited the prosecuting counsel, while, the

defendant, defending in the- first case, is compelled to listen to evîdence,

in the other cases in výhich he, af ter obj ecting, liad refused to plead or

take any part, althon/gh only fifteen minutes had elapsed, between the
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service on him that morning and the time for ipeearing at thé town hall
to answer the first summons, and no time had been allowed hùn to,
prépare his defence in these lut two cases, was actually a display of
injustice and a wanton mockery of justice not; to, be expected in a civilized
country. 1 trust that such exhibitions are of rare occurrence in > this
country. The défendant had a substantial and apparently a bonà fide
defence to offer-; a defénce which, however, required a reasonable time te
formulate it, and whièh would présent grave matters, of law for consider-

ation-matters of law which ought noi to, be, and which cannot be,
treýted in Do rry's style. In the firet place, he produced th

gbe econstitu-
ticé of the club. He denies some of the facts alleged* against him,
explains others, and denie.5 that he is guilty. He has a right to, a full.
hearing and a fair trial. In these two cases be has had no triaL Te
allf)w the convictions, to stand would, under 'the circumstances, be
contrary to natural justice, and to the principlen of our laws ; and practi -
cally the cases fall within'the principle of Re Rolland, 37 Upper Canada
Reporte, 214. The order nisi will be made al,*olute, with coïts against
the complainant, upon the grounds etated in the orders, having referente

to the material facts above stated.

The cases 1 have ýtated are sufficient to shew thît Mr.
Justice O'Connor had a. just appreciation of natural
justice, "and was desirous to see it.carried out.

The Judge, from early manhood, had an infirmity which
insomedegrecaffectédhiswholelife. Hewas-obliged to
walk with a cane- and a wooden leg. Helosthislegfrom
an accident while'Cutting down a tree in theýwoôds in Maid-
Stone.. In some way the trée felf across him, on a cold
winter's day, breaking his leg and imbedding it as it were
in a vice. When he found himself thus pinned he took his

knife,'cut- the laces of his shoes, and then, with the -knife
or ah axe, -dug- the snow and earth away from under his lég,
and so managed to extricate himself he then started to
crawl home,.but w'as met by some one who carried him,
where his leg was amputated -by Dr. Donnelly. This is a

true relati'n ôf this incident of his life, which recèived
-much exaggçTation from hearsay evidence. ý It was said

thàt he hàýd cut off his-own leg: the almost impossibility
-of such a.,thing would bear its own

The Judge was a, tall, well form* ed m anand in his walk
n-tlie Street, or elsewhere. could be noticed as having an

erect, manlý appearance.

5 J.
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In 1849, he married Miss Mary Bar'rett, eldest daughter
of Richard Barrýtt, formerly of Killarney, Ireland.

.He was in his usual health when called upon to take
the Cobourg Assizes, in Novetnber, 1887. While at
Cobourg, holding' the Assiziýs, be burst a blood ves9el,

lingered 'on for a couple 'of days, when death put an
end to hisýsufferings, on Thursday, November 3rd, 1887.

Before his death'he received the rites of his church.
His. body was brought to Toronto for burial, which took
place from -his residence on G ërrard sûeet, on the 7th
day of November.

. He left a widow and five children to mourn his loss.
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XXXII.

THE LAW SOCIETY AND OSGOODE HALL.

HE writers of lietters when they have forgotten
something they desired to communicate to a

friend, generally add a postscript, to, indicate
they have -omething more. to say.

In launching the- Lives of the judges," I remember
that I have neglected to write of the cradle in which most,
if not all, of the judges were nurtured, and therefore

-proceed-,-tôladd a- postscript chapter', in order to bring to
the recollection of readers the past of that Society of
which'not only the jud ges, but Barristers who have gone

to their rest unclothed with judicial dignity, have been
members. The *professional reader will at once discover

that I refer to, the Law Society.
Eighty years is not a long period in the history of a

nation; but when, as in the case of Ontario,. that perio'd
comprises the whole, or nearl the * w*hole of. the. legM

history of a Province, the period has more si * nificance.
The infancy- of a nation is of interest to every citizen the
infancy of law gught to possess an interest with the

whole community, but is of especial interest to those
ýengaged in legal pursuits.

The student of law does not care so mâch to, examine
into the origin of thé la* paths

W, as to travel on in beaten'
the paths that lead to emolument, or future farne in his

Tcal-ling. If is well, however, that he should be rerninded. ii
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-Of the early years of the profession on whichSé has.

entered.
The Bar.of Ontario is, in some respects, the offsprïng

of the bar -of Quebec, as it existed prior to the division of

the old Province of Quebec into the. two separate Pro-

vinces of Lower Canada ýand Upper Canada, which took-
place in '1791, the thirty-first year Of the reign of His

Majesty King George the Third.
In the year I the twenty-fifth.year-of the reign of

King George the Third, there was enacted in the Province
an Ordinance entitled, "An Ordinance concerning Advo-
cates, Attorneys- Solicitors, and Notaries, and for the

more easy Collection of His. Majesty's Revenue.". This
Ordinance cnàcted that:

No person shall be commi;;sioned, appointed, or permitted to, priactise

as Barrister, Advocate, Solicitor, (or Proctorunleu articled for five yéam

to, some Advocate or Attorney dý1y admiùed and practising in the Pro-ý

vince, or some part of His Majeaty's. dominion, unlesa such person- mèall

bave been already calléd to, the Bar, or entitled so, to, be, and in practice

as an Advocate or Attorney.in, some Court of civil jurisdiction withîn

some part of Elis Majesty's dominion.

The ordinance further provided:

That no person elieuld be commimioned uniess exainined by some one

of the first or moet'able BarriBters, in the preftnce of the Chief Justice
or two Juâtices'f the Court of Common Plepk4nd found of fit capacity.

It was under this Ordinance th-ât -ýauses wëre advocated
in the Old Province of Quebec, comprising the Provinces
of Upper and Lower Canada. In#179I, the thirty-fitst year
of the reign of King George' the Third, the Imperial
Parliament 'assed a law giving to each of the Provinces

a Legislative Council and Assembly; and the Upper
Canada Parliam"ent, at its first Session in -the following
year, 1792, passed an Act enactiý-:

That thereafter, in all matters of controversy or ci.vil rights, resort

shduld be had to, the laws of Euglind aa the rule for the decision of the.

ume.

Up td the pàssing of this Act, theý laws w1hich had been

in force' in regard to property and civil right$ were the



-laws of Canada 'the French law. It was soon found,
after the passing of -this enactment, that it was necessary
tol have Advocates in the Province of Upper Canada,
skilled in thé English -law, and to that end the Legisla- ýî

ture, on the gth july, 1794, thirty-fourth of His Majesty's
reign assed an Act entitled, «An Act to authonze the
G6vernor or Lieutenant-Governor to license Practitioners
in the Law," by which it is-enacted that the Ordinance of

Quebec, to which 1 have previously refer:ùed, should be
suspended

That it should be lawful for the Governor, Lieutenant-Governor, or
person administeribg the Government of. this Provimee, to authorize by

license under Ida - hand and seat such and so numy of Ris Majesty's

liege subjecta, not exceeding sixteen in iumber, as he shaM deem from

their probity, education, aid condition in life beet qualifile-1, to act as -
Advocates and Attorneys in the conduct of all legal ;Îing in this

Province.

The 14th se'tion 6f the Act provided:

Thaf nothing theren co4tained abould. prevent any person, duly

quali:fieitaccording to the prolfflions in the mid Act or Ordinance (Ordi-

nance «-ýQnebec) contýined, from being admitted to the exercise of the

practice ýf the law conformably to, the mùd Act.

In 1803, several gentlemen' Willi m Dickson, D'Arc'y
Bouïton, John Powell, William ý1 - i tt,, William Warren

Baldwin' - were admitted to the by license of
m 

'c
Lieutenant-Governor Péfer Huntéir; made in pursuance

-of an Act of thé P rovince entitléd, "An Act to authorize

the Governor, Lieutenant-Govefmor, or person adminis-.
tering the *Govemment o*f- this Province, to license

Practitioners in the LaNw" The liçense is set forth in

-extenso in the record, and states that fle gentlemen . had

been exainined by Henry Allcock*, Esqtiire, Chief Jqstice,

and founà fit.
Why thesegèntiemen àvailèd"themqelve-s of this Act,

instead of passing. the Law Society, doés-.not'ap.pear.

ix yearsbefore their ad' ission, on the 17th JUIY, 1797,
a meeting of Bàrristers, took place at Newàrrk, now

Nia-gara, for the formation cif a Law Society. The
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followijig is an extract.frôm the boa- ks of the Law -Society
in Osgoode Hall 

NzwAitit, Jîdý. 17,1797.

In obedience to the' directidh of an Aot passed this Session in the

Padiament of the $1 said Province, the following gentlemen assembled in'

Wilson'a Hotel, ateleveà o'clçck in the forenoon of the above 4y

John White, A. G. Robert D. Gray, S. G.
Angus Macdonell. James Clark.

Christopher Robinson. Allan MeLeait.

' William D. Powell. Alexander Stewart.,

Nicharas Hagerman. R.- C. Beardsley.

The subject of the meeting, being ýaken into consid%-
tion, it was moved by the Attorney-Ceneral that the-Act

of Parliarnent of the Province be reïd, and it was rrad.
accordingly b.ýr Mr. Beardsley, the junior'.*
The à ubj ect of :ý the meeting referred to was the carrying

out ôf the Act., read - by, Me. Beardsley, 3Y George III.,,
cap. 13, passed gth JUIY, 1797, entitled, «'.An'Act for the
better regulating the practice of the law,'! by whicfi'the

persons theretofore admitted to practise in the law and
practising.at the Bar of any of Her Majestys Courts in
the Province were authorized to form themselvesýinto a
Society, to be called the Law Society of Upper Canada,
Ci as well for the,, purpose 'f establishing of order among

themselves as for the purpose of seétiring to the. Provinceh
and fhe profession of a learned and 'honorable boýY to,r.

ssist their fellow-students as occasion, may require, and
t support and maintain the 'constitutien of the said

,Prpvince."
These records from the books of the Law Society, and

the jý£cts of Parliament mentioned,. are .. zvaluable te - be
reférrýd to as' shewing:

i st. bat after -the division of the Province of Quebecbat
into the wo Provinces of Upper' and -- '"!L-ôwer Canada the
4egislatu e of Upper Canada very soen saw the necessity1 u

i j ct to the Ordinance of Quebecof retainin . and giving effé%. 
î Î'relative o rneys and Advocates, thusat once giving

license t tra ed practitionen in the law: not only thosettoýdr"e
who had been caded in the Province of Quebec, but as
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the Ordinance expressed itp those who had been called
to the Bar, 'or entitled so to be, and in practice as an
Advocate or Attorney in some Court of civil jurisdiction

within some part of His Majegty's dominions."
:2nd. That the furtÉer necessity existed of having called

to the Bar gentlemen licensed by the Lieutenant-Governor

,of Upper Canada, after examination aÉ to - fitness by the
Chief justice of the Province, as one skilled in English

law.

3rd. To crown all, the formation of a Society, For the
purpose of securing to the Province and the profession of
a leàrned and honora.Vé body'te.. assist their fellow sûbjects
as occasion mijht reqtiire., and to support and maintain
the Constitution of the s-aid Province."

The young l'aw students of thiÈ day hardly realize the
fact that fourteen sear' -had not.passed after the Tr'eaty of

Peace was sign.èd declaring the . independçâce of the

United St àtes, befôre ihe - Legislature of the ProVincý of
tpper Ca'ada had set to' work, by leýislation in -the

direction of providing_--that gentlemen of education and
probity should be- those privileged to condu-et legal pro-

ceedings or their fellow subjects in the Province. There
were no Inns of Court in Canada in 1797, yet, nevertheless,

the gentlerrfen of-ý,that day had'not fdrgotten thé origin of
someý at least, ofthe English Inns of Court, for they met

in Wilso-',>n's Tavem or. Inri, at"Newark, to fransact their

-business., 'Cunningham, in his " Inns of Çourt, published
in 1780- thus wrItes, of settled places for students of tht

law, called inns of Court*.and Chancery. He' says:'«'So

tÙa't Infis of Court (Î. e., after Edward 1. -1ad appointed' jiî,

John de Metingharn-,Chiçf Justice of the'Common Ple'às,-
.and that the othçr JudgFs should supply to every Court
Attorneys and Lawyers ' t'O do . service in the Court)'

thouah we hay* e no mernorandurn of the direct time or
absolute certainty of the laces,'we may safély conclude

that thèy settled in certain hostels -or Iens, which were
henceforth called Inns -of Court, because.,Îhe students in

them did there not only study the laws, but such other
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èxercisés as might make them the more serviceable Ï0

the. King's Court; as Sir John Fergusan, in the forty-

ninth chapter of his book, De Laudibus Legwnz ;IngliS,
observes, when he says That the students in the Univer-

sity of -the Laws (for so he calleth the. Ho-uses of Court and

Chàncery) did not only study the laws, to serve the Courts

o , -7ustice and profit theïr 'countyy, but further learn te

'0 danýe, to- sing,, té play on instruments on the ferial days, and

to study Divinity on -the festiýa-a4 using- such exercises as
they_ did who were brougÉ1 up in -the KihËs Court."

Whether or â6t the - Lawyers who met in Wilgon"s
Taverri at Newark, on the 17th july, 1797, to discuss

Matters appertaining to. their profession, did dance, or
sing, or stud3ý Divinity, there is no record.. But. if they did.

they were not without precedent, one of the dearest -things
to a lawyer's existence.

The namcs of th»se who attended the meeting of t.he

17th july, 1797, as well as those who were cailed to the
Bar, by the license of the, Lieutenant-Governor in 1803,

a:fier, due examination as to fitinessby the Chief Justice,'-are familiar to 'a'll those acquâinted, u
with o'r Canadian

legal history.
So far as can be ascertainéd from the -records in,

Oscroode" Hall, rnembers were. first admitted.to the Bar
under the new orBer ofthings, following the passing of the

Acts for regulàting the practice of the law, passed gth
Ju1yý- 1797, in Trinity Term, 1797, *when the following
gentlemen werp admitted.to the Bar:

i. John White,
Çà-

2. Rôbert Isaac Dey Gray,

3. Walter Roe,
.4 Ariguý "Mac-dqnell

5. Jamé_,ý Clark;
6. Christoph er'Robinson,

7. Allan McLean,-
John McKay,

9. Alexander Stewait,
io.-- Nicholas Hagerrn àn,
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Bartholomew Crannel Beardsley,
12. Timothy Thompson,

i ý. Jacob Farrand,

14. Samuel Sherwood,

15. William Dummer Powell, jr.

Who was the first admitted to the Roll of Barristers of
the gentlemen above naméd, or if any chers weÈe called
to the Bar before them can not be ascertained,, as the first
Barristers' Roll is not amo'ng thIie parchments in ýthe

archives of the Court. The first Roll there begins with
the names of gentlemen admitted to the Bar 'in i8o8-
The, information a_ý to th8se admitted in Trinity'Têim, A

1797, is not obtained from the oriainal Roll-s but frorn the
J (ournals of the Law Society. As the Rofl of i8o8 is still

preserved, what has become of the Rolls frorn 1797 tO'
18.0.? Were they burned or destroyed by the incendiary

hand 'of thý'invad*ers in. 1813 ?
Doctor Seadding, in Toronto -of Old5 in referring to

-the site of thé, first House of Parliament thus'writes:

It was nearly on'the site of this rather hard-féatured building (an old

house near the Don)\that the first House of. Parliament of Upper Canada

stoýod, humble but commodious structures of wobd bu * ilt beforeý the close

of the eighteenth - century, and destroyed by the incendiary-Jand. of the

invader in 1813. They consisted, *a,% a contemporary document setsfoFth
of two eleg?ânt halls, -with convenient'offices for the accommodation of

the I.;Bgielatur'e and the CourM of Justice. -The library, and all the pàpeiýs

and records belonging to tkeAe i»titut w- nx were consumed.

The Parchment -Roll of i8o8 bears a very mottled
appearance, and it is. not impossible it was saved -hile

its. an cestor'peri shed in the flames.
The Law Society shortly after their organization saw iAÀ

the necessity of having a head, or Treasurer, as he waLs

called, (following the English precedént), to their body,
and appointedjohn White to that offiée in 1797. He was

ýthe 'first appointed Treasurer of the Society. Angus
Ma''donell" was, appoînted- -Treasurer. in. the 43rd yea-r

-of the reigri of KincT George the - Third, A. -DI, ' i 8o3.
He was an uncle to John. Macdonell, *hose name figures
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prominently and holds high place in both the legal and
militaýyhistoryofCarîada. johnMacdonellwasadmitted
a Student of the Lawon the 6th April, 1801,andcalle * d
to'the Bar in Easter Term,' i8o8.* He rose rapidly in

his profession, and b.--came Attorney-General, which office
heý filled to the time lie was k-illed in the engagement
on Queenston Heiorhts,*while in attendance on Ge'neral
'Brock as Provincial A de-àe-ýý,amp. Alex. Macdonell ùf

Osgoode Hall is a collateral relative of Angus Macdoýell.
In -the sa.M*e TrinitY Ter .n, 1808,' thàt John Ma»cdonnell

had been called to thé Bar, three other gentlemen, after-
Wards distinguished in Catiadian annals as Judges, whose

names arc familiar to the public and the Bar, were

admitted, as Students e the Lav. 1 refer t(; týe name of

Archýibaldp McLean', whobecame Chief justice, and to the
naines of Joi a Jones and Christoplier Alexander Hager-

-nian, Judges of the Court of Queen's Ben**h..
The second Treas'urer of the:*sam&$ô«iety was Robert

Dey ùray, appointed to that office at the Chambers

of the Attorneý,-Cýeneràl Trinity Ter'm -1798.

î William Warren Baldwin was at one time Treasurer, and

appointed in Michaelmas Term, p Georae 111., 1812.

There was no Convocation of Benchers from this time

down-Ao Michaelma''Term, 56 Ge'o'rc,'e III., 25ih February,

1815. Thishiatus of three years was, doubtless occa-

sioned by the war, which during that period raged

with the United States, familiarly known as -the war

of 1812. An incident occurréd at the meeting on the
28th of February, 18 i,ý, which, is not hkely- to* occur agairil

in the annals of the'Canadian Bar. A member of the

Society, who had been-admitted as a Student in-48
Georeye III., was on this day, 25th Pebruary, 1815, made-

a Barrister, Solicitor-Genëral,*-and Bencher'. This may.be

called pretty rapid promotion at the Bar. The incident

proves in whe qjieern John Beverley Ro* bins.on, afterwards.

-John- everley Robin'ý;on and Chieîf justice, rnust have.
bee#_ keld when he was called upon in one day to * fill the

'three im'ortànt offices.
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The record in the journal of the Law Society stands
thus

The neît meeting after Michaelmas Term, 52 George 111., (1812), was.
not held till Hilary Term, 1815, D'Arcy Boulton, Attorney-General,

presided, and John Beverley Robinson called to, the Bar.

Prefient
D'Arcy Boulton, Attorney-General,
John Beverley ýLobinson, Solicitor-General,

Timothy Thoinpson, t
Allen McLean, Esquires.

Wm. W.- Baldwin,

owe it to the, students, before com -leting rhy poà-
script to the " Lives of the judges," to make sorùe refer-
ence to them as a body. They belong to à class. to which

all the Barristers, except those licensed. in 1797, have'
belonged, and we must not despise day of smaffl
things.. - Dow'n to the year i825--the curriculum for law

students was not very severe.- In the Law Society's
journais, under date -of july 1 St, 1825, is this entry:

Whereas no small injury may be done to the education of that portion
of the yôuth. of the country intended for the profession of the law by

confining the examinations to Cicero's Oràtions, and it is advisable further
to, promote the object of the sixteenth Rule of this Society, paèsed - and
approved of in Hilary Term, 60 George IIL, itn unaniraously resolved
that in future the student, on his examination, will be expecled to, exhibit

a general knowledge of English, Grecian, and Roman history, a becoming
acquaintance with one of the ancient Latin poets, as Virgil, Horace, or
Juvenal, and the like àcquaintance withsome of the ceýEbrated prose
works of the ancients, such as Sallust or Cicero, D'e'Officiig as well as his -
orations, or any authoi- of equal celebrity which may be adopied as the
standard books of the several district schools; and it. is. also eiÉpected that

the atudent wiR shew the Society that he has had some reasonable portion

of mathematical instruction.

Even with this amended curriculum, the student of the''
present day may well exclaim, 0, Fortunate Puer!',',

The curriculum-.Ils now based on the University rùodel'.
and woe- betide the st'dent that loiters by the way!-Iet,

kh nize the seal of thé Law S»O'Ciety, and h' will
ere find a column surmounted by the figure of a litile'

animal, whose example he must follow if he wishès to

succeed.
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The seal of the Lav Society has more significance and
has given birth to much more deliberation than it. ordi-
narily géts credit for. In the Journals of the Law Society,
to which I have so frequentlyto réfer,.under date of the

13th November, 1823, there is tliis record

At à Convocation of the Law Society at the Chambe ria of the Treasurer,
the Àttorney-General. procured, at the request of the Society, a seïl upon
the shield, whereof are engraved the follýwing arma and motto : -- In the

centre of the shield is a Dorie eplumn modestly indicating the state of
the legal erudition of the Society in its'firat establishment and at the time

of its incorporation, ready to receive at a future day its embellishment
from the finished modela of the ancient and learned societies in England;

surmount6d by a beaver, always occupying a compartment in the-Armorial
.bearings of Canada, and forming an appropriate* emblem in the seal,

descriptive of the industry of the p 1 rofession. On the dexter side'of the
shield, is represented the figure of Hercules, and où the sinister, aide the
figure of Justice, with the scale8 in', her right hand and a sword in her
left, aý1d are intended to place in a prominent view that spirit of justice*

.and fdi-titude which qonstituted the character of its -members. The
,words, "I 2fagna Charta Angliw," iftscribed upon the ribbon floating round

the column, indicate ' ihe foundation upon - which, Ganadian liberty isi
establiphed. Upon the exterior circle is inscribed the words, - Incorpo-

rated 1822, ý) which seàI is unanimoualy adopied aid declared to be the

seal of the I.ýw Society of Upper Canada.

The ' Làw Society of the olden time used to hold theïr
Convocation a.t di vers pla'es-if nôt justices. in Eyre,

they wer'è at least Benchers in 'Eyre,' now croppifig out
in. -the Parliamentary Library, now at the Attorney-,-
-General's office, then at thé Court House, or, at the

Treasurer's privàte office-they had no abiding place.,
The necessity of a permanent.house came to be felt, but

how to- obtain it was the question.

At a meeting of Benchers of the Law Society of Upper
Canada, held at the Chambers of the -"'Freasurer'. on the
first day of Mic ' haelmas Tcrm, in the first year of the

reign. of - Georgç IV., it was " resolved that the Society do
apply a ýsùrn not exceeding £5oo in the .'ereètion of a
building for the use of the Society, tà be callèd 1 Osgoode -

HalV on the site opposite to the church lately' purchased
by ibem."

I confess to having had some difficulty in ascert-àining



THE LAW SOCIETY. 445

what site was here referred to. It is so contrary to the.

,enerally received notion that lavyers %vould locate their

hall directly opposite to-a church that one would hardly

believe it. 'Besides, the resolution in its terms does not

make it very clear,, whether it was -a site for a hall or the

church which'was purchased.

After consultiàg Dr. Scaddiner, I have come to the cori-

clusion- that the site intended %N-asý on the then vacant

square-to the south of King Street -opposite to St. James's

Church,: and it is probable that site would haveý been

seýected for the Lawyers Hall liad not . the Attorney-

Géneral stepped in and to sell to the society the

plot of ground on ' which Osgoode Hall ùow stands.

Dr. Scadding, in Toronto of Ofd," describing Osgoode

Hall thus writes:

0.-;G00D>ý ALL.

The east. wing of the existin' edifice nm the original Osg»le Hall,
erected under the eye of Dr. W. W. Baldwin, at, the time'Treasurer of
the Society. It was a plain, square, niattér-of-fact brick building, two
stories and a -half in .1feight. In 1844-46 a éorresponding structure was
erected to the west, and the two were united hy a building between,
surrnouinted 4- a low dome. In 1857-60 the whole. edifice underwent a -
renovatioin, the dome was removed, a very handsonie facade of eut atone,

reminding one of 'the interior of a Genoese or Romap palace, wàs added,.
with the Court roomsý Libra**r-y'- à-nid" o*t*h'-erapp't-ýrtenances, on a scale of

dignity and in a style «of architectural I"tify àurpassed only by ibe nem-
Law Courts in London, &c., &c.

The edifice, called by Dr. Scadding the- original

Osgoode Hall," must be the east win ' of the present

Osgoode Hall, at the head' of York- streef; this being so,
the original resolution befôre referred- to as passed i

Ge6rge IV.,. .1820, was not carried outas the site there-

spoken of was evidently the'. site oppâsite St. Jaines's

Church, whereas the p:)re -- osgoode Hall is on the-

-land purchased of ohn Robinson in 1828, or about

;that time f6r ipoo, as shý.>wn by the resolutions of

Easter Terrn, 2nd May i8728,.Which 1set forth below' as

transcribed from the Law Societyjouriials.

The subýëct- of acquiring a, site and erecting a per--



446. LIVES OF THE JUDGES.

manent hall *seems to have first occupied the attention- ôT >%
Benchers in 1825 and'down to 1828, when the present.

site was purchased. There seiems to have been a contest
raging in the Convocation of Benchers as to whether the
site should be obtained frorn the Government on the
square which had been occupied by the' Public Buildings
near the Don, or in the west near the Givei-nment House
The west seems, to haýe carried the day', as the following
series of resolutions shew, and whichl think-, eveý ai
the expensc- of being pronoùnced tedious, lis à ffiý atter of'

t ali Barristers,
interest é* if not to the crenera-1 -reader

Co-,,;vocATioN, 18th day of Nàvember,ý 1825.

The ýâubject of inquir for a site fora Rall'and the eréction of suita-ble

buildings having been taken into consideration, the-former minutes read,
î and the matter discussed.

It was unanimous1y resolved that the Treasurer do draw up à brief
_î statement of the intention of the Society immediately to appropriate its

fands towards the erection'of a Hall'. and its. disposition to accommodate

the Court of Kings Bench, with all necessary apartmehtso according

with the importance and dignity of its. functions, if the funde.of the

Society could be aided by a reasonable-grant of inoney on the part of tHé

Province, and that the Government and-Judges àhould approve of such a

measure of inviting funds in order not only tosecure*ffiore immediate and

ample àccommodation, but also to erect a building worthy of the Pr*ovm*ce

and its seat of Government. And such statement be presented to the

Judges as soon as practicable aqnd that the Tre.,ý,urer may . assure them
zî ýIl-- ý -1

of the willingness of ýthe Society'ý to pllêdg e*- themselves- - to the - e' tent of.

£2,000 towards this deàirable object.'
W. W. ýBAL1)WJ N,

J_ Tre"urer.

The etatement having been accordingly drawn up by the, Treasurer and

shewnto the jud es iia Court and approved by them, wàs- presented to

the Judges on the Bench.-e

Easter Term, 7 George IV. On moiioà. of the Attorney-General, it.

was ýnanimously 1-esolved. That 'the Trea-slüer do prepare a draft of a

memorial to Ais Excellene' Sir Peregrine Maitland, Lieutena'nt-Governor,

and representing on the part of the Society, the great diàadvantage they

labor pnder by ýhè want of buildings wherein totransact busiiess, collect

and deposit a library,ýand t' aodommodate the youth studying the profes-

sion. That learning frora publie report that the new buildine for the

contemplated Parliament Horm'are to be buift on Simcoe Place,- they

h,6ýe His Excellency wih not' consider -them unreasonable in soliciting., a

grant of a portion of the old site of the Publie Buildings now abandoned,

and that in the event 'of his favorable reply to their mem"I, the Society
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would lése nô time in commencing such a building as would be orna-
mentaà to the iown, as.well as-convenýent to themselves.

W. W. BALDWIN,

Treasure?.

Michaelmas Terni, 7 George IV. The Treaaurer siubmitted a plan of
the elevation of a building as a hall for the use of the Society, upon which

he wis requested to proceed with the plan, and procure an estimate of the
left wing.

Hilary Terni, ' George IV. Mr. Ridout and Mr. Macaulay examined
the Treeuurer's acconnts, by which ekamination it appeared that the -funds
of the Society immediately available amount to £1,839 10-4. 1 id.

The Attornev-General
Jonu Jones, Einuireý ' Benchers entered and

7Archibald MeLeau, Esquire took their seats.
John Rolph, Esquire

Whereupon, Ceneral Convocationrhaving met pursuant to the reaolu- !J
tion of Tue8day,. the 2nd instant, and the Treasurer having laid before

the Society the abore general statýmenît of its funds, the Society discumed
the subject of théapplication to the usè of the Society. Wherefore, after

eonsideration, upon the. motion of the Attorney-General, it was. unani-
mous1y resolved

Thae the Society is very grateful for the grant et six -acres of -Lmd
which they are informed the Honorable the Executivé Couneil have

recommeùded to be nWe for the purposes of.. the Sèciety, but as in their
epplication *no definite opýniùn was expreseed as to the quantity which
would enable the Society to carry their object into' effect, 'and as they
have been given to, understand that the moet favorable disposition existed

,to comply with- their wishes, it is éxpedient that the Treasurer should, pn

béhalf of the Society, represent to, His Excellency that if the grant could
be extended to any.fçonvenient troèt,,between. filteen and twenty acres, it
wouldbe uch more suitable to, the purpoees contemplûted'

The Treasurer then laid - béfore the Society thé plan
prepared and executed by him, agreeably to the, request
made -of him ast Michaelm- za; Term, but without an esti-
mate, which could 'no't be obtained - at present, sufficient
time not having been had for that p'àrt of said -qués

Thé plan having.been inspecte ne-c-isidered, il was
unanimousI resolved:y

That Wilham ýV. Bal Esquire, the Preside't Trea9!Wgr,ýýAo,
obtain an''estiim' e expense if buUdhqtâe south wing of ÎÈe. plan'-

sàmi lim this es separaté from the port4o, and
le in, one t, am d the hý1l, library, &c., in the second

amolant. e do submit the plan to His Excellency the Lieutenani-

GO r, and a1sý to'the Ilonorable the Judges of the. King's Bencb* foir
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their consideration as to the accommodation proposéd for the Co4rt arfd
offices appendant in the niorth wing; land it is further resolved that in
case the Honorable the Judges of the King's Bench'and the Executive

(-Voverument give any assurance on -their part that the plan,. so far à$
regards the Court of King's' Bencli, will be pursued with efféét on their
part, thesaid Treasurer shall lay the estimate to be obtained before the

Society.in the next Term, for their final approbation, before contract be
entered into. . It is also further resolved that a further estimate be made
and procured of the expense of building the Court and. range of Cfiambers

between the wi* gs, as in the design.

Easter Terni, 8 George IV. The Treasurer having laid before the

Society a diagram of -the Surveyor-General of the plot of land wherein .
Hie Excellency has been pleased to recommend the grant of this site for
the use of the Society, and the Society having inspectéd the sanie, ana

selected that part therein the most suited t*- their purposle, directed the
Treasurec to conimuhicate such their selection to the Honorable the

Exectitive Couýçil, and request their acquiescence in the same.

IV> W. BALDWIN,

Michaelmas Tenu, 8,George IV., November, 1827. The Treasurer
reported that he had as yet received no definite auswer from the Execu_:

tive Council relative to'the applicatipe of the Society, for'the, selected
part of the land described in the diagram alluded to in* the proceedings of
the Convocation held the e

-23rd day of April,,jàst, upon which, after Som
deliberation,. it was deemed most prudent to suspend that application for

the present, and that in the meantinie the Attorney-General be réquested
to inquire how far the application for a site in Russell Square might be

acceptable to the Coveînment.

Hilary Terni, 8
The Society ýirects the Treâsurer to request the Attorney-General in
their naine to, renew the ajëlication for the portion of ground at the site.
of the old Government bdildings.

W. W. BALDWIN?

Treamrér.

Trinity Terw ý.(;eorýge IV. A site for erection of a hall was described
and inq'uiry,,ýas to value of those offéred by Mr. Mercer and the Attorney -
General-,was recommended.

Trinity Term, 2nd."May, 1828. It was unanimoualy Resolvýed, that the
ptfrchase -ôf -six acres of. lanAi from thé Attorney-General in front of his
Park lot be carried înto effýct without delay, the, m agreed for by the

Soci ' çty. - -týith him. being £1,000., -Resolved- aleo, that -the AttA-neyýy ýGéùeral, the Solicitor-4eneral, Doctor 'Baldwin, Mr. Ridout, and Nfr.

Macaulày be aýcommitteejof 'managçment.for approving a plan, making

Sntracts, and superintending the érection of* a building.

W. W. B.ALDWIN,

'Treamrer-
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Trinity Terrn, 9 George IV. - At Convocation held on 26th day of June,
1828. Present : ' 1 . -

William W. Baldwin, Treasurer.
John B. Robinson, Fsqnire,'Aftortiey-(;eneral.

Henry_ýohn Boulton, Esquire, Solicitor-General.
John Rolph, Esquire.

The necessity of building a hall and chambers for theuse of the SSiety
W" diseune«.

Thé Attorney-( ;enýraI proppse(l that a haIl and buildings suifficient for
the present purposes'of the Society, not to exceed £3,000 in expen'se, and

to form the central edifice of future buildings, to, be extended laterally as
the increase'of the Society may hereafter require, sbould be undertaken.

The Solicitor-General proposed a smaller building, whicý might cost
about £700, to be built near t(> the street, for the present purpose of the
Society, and at a future day answering some other subordinate use of the.
Society.

The proposal-of the Attorney-General was appffived, and a plan to that
extent for that parpoàe was desired to be obtàÎned.

The result of this resolution ivas tëe buildjv'-(Ir -Of Osgoode

Hall which was carried on under the superintenêence Of

the Treasurer. This was the. beginning -of that ha'ndsome

pile, now the seât of the Superior Courts and * the« head-

quarters of the Society whose "srnall beginning 1 have

descril:)ed, which now has.its hundreds of members, where

it then had tens.

V-L- j-
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THE ADVOCATES SOCIETY.

1-4E old Barristers were not unmindful of the

Và Students.' 1 find that even ýéfore the
Incorporation of the Law Society, they had
created a Society, called the Advocates

Society, 'which was a kind of mock * Court where legal
questions were discussed aAer the manner of Parliamen -

tary, debates in procedute, and judicial solerrinity in
practice. Sir Adam Wilson, late Chief justice, has

îý recently presented to the Law Society a manuscript book
frorft which I make extraqs, às ti* 111 be found of
interest pot only to the professional but.to the lay reader.ý
1 give the proceedings.of the Advocates Society which are
on. record in the book to which I refer:

MoNDAY, 120th January, 1823.

The Society met. TÈe Jou'rnals were read. The Beneher made the
following repôrt from the Ugal. Sitting -. On this day three several eues
were argued, (1) A demurreri in an action'on. a bail'bond. (2) Case-=-

verdict subject to opinion of the Crourt in 'tm action for alander. (3)
Practice case as to service of process. The conclusion of the Iâýi case la,

After hearing counsel, held, the' Rule be dischargeýd.

The Counsel engaged in' the above cases were Robert Bald win, Mr.
Notman, and.Mr. Richardson (of Meurs. Smith & Rîchardwn).'
Mr. Taylor reported that the Committee had elected Mr. Alexànder

Chewette>,ncher, and M-r. Richard C. Robison, Vice-Bencher.
Ordered, That the Report be received and essieurs Chewett and

Robison, M pectively elected Bencher and Vict Cher.
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Mr. Baldwin, seconded by Mr. Robizon, moves or leave to bring in a
Rtile to add ordinances to the Constitutions of St lichael.

.Several -notices of motionm on internal econom aÀW

TuUDAY, 30th. January.
Mi FWdwin, seconded hy Mr. Notmah, moves that Messieurs Henry

Baldwin and Campbell be a Committee to wait on Mr. Bencherand

request a copy of his address from the Bench. Committee report address

procured, and that the Committee was directed to submit thesarne-té the

Society

A i) b P. F,; s.

(IEýNTL.EME'2 wes in his address to the Students of the Law

'niakes the fâlowing dÉservations Of'-Èll the liberal Professions there
.is not any so diff.icult toptudy as that of the Law. Those young gentle-

men who are intended' for it, after they have quitt(A an University br

Academy, are either iinpeded ük their researches for want of a. proper

instructor or they are affrighted from thern by the glowing appearance of

a black-lettered folio. , Resolution and ùidustry may have overcome many

disadvantages, and timè.,, with persev-cr'mce niay have produced. good

lawyers, but the greater number of Students feel their weakness and

for&ar a profession in ' which with the as8iitance of a.tutor they might'

have sh ' one with lustre and gained honor and emolument... Many men

who have travèlled the wilds of law witbout a guide todiréét them, have

been called to the Bar in the «hope.of busi ness, and there experienced that

.mýrious truth that-few of tlÎèm are chosen. What they have acquired is

p.erhaps, undigested and without a stem. They have either accustomed

theinselves to use less oratory and become speakers of infinite notbing, or

tÉ' have turned over the pages of fin experienced comznentater before

they have read'_a- elementary writer, and lost in the mazes of legal

knowledge, they have raised a baTrier against it, which ever.after they
are unable to pass ; while on the, contrary, had they trodden the pat1w

which a preceptor would have marked-out for them they might have
come forward and made thernselves useful."

-So'true is this, that at our own'Bir we see young men, whose talents
A1iýý

and acquirements led theiselves and their, frieùds to. hope for - every

thi4g excellent in them as lawyers, but who for wiant of. the advantages

nientioned by Mr. Dawes, are neither good orators nor sound lawyers., who

have acquired an inveterate hatred of 6 "Cage hunting " and a petulant
and illiteral spirit arizing from their own ignorance when arguing àt the

Bar that would disgrace the disputes of a school boy. . They xely on a
-continùal inteiiùption of the course of the reasoning by quotin

plicity of ý came, few of whieh have the least reMmblance to, tbLe points in

question. Alalogies, on whith man*y-of the teasoniffl of lawyers depend,

are thought of but by few, and when neglected justice.is not doue to, the

» -elient"Ei cause. The consequence is, that young lawyers of great talent,

and eome . old ôties tbo, who are thus ignorant or forgetiul of theïr cliente'

interest, are astonished that others, with but half their quickmeu of con-

-ception, should succeéd. in çases apparently difficultwhile they thexa-
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selves in the most simple nues fail, and are disappointed and disgusteà

with the profession:
Wheneyoung men m;ithout any guide plunge i o the midst of abstruse

cases without having a competent knowledge of îýtIt principles they, must

niake use of fallacions reison-rilg and consequently run into error.
A- ' habit of this nature when once gained can searcely ever be shaken

off, itgrows upon them, they imagine it the 'true method of c *iidu-eting
business, and seldom, or eve? succeed :

These impediments, (says Mr. Dawes) howev£r, are not insuperable.

To defeat them requires an instractor for those Studeets who want a

knowledge of the ifflans to the àttainment of enqs, and to assist them, in

the habit of arranging their i(leas on points of law, speaiing in publie

and inaking them nséful. To this end and presuming that such Students
are not u4acquainted- with the four bnoks of Sir W. -Blackstone, and

giving them credit for a proper share of generai reading in history, civil,

political, and ecclesiastical, 1 reèô ' mmend them to proceed wit-h systee
inatic deliberatiou on the solution of all questions that may come the

nearest to their compreheusion. Ryseeing'how these hinge ey will be

betterable to .argue them and rea-ch Ïft some degree that po t ý n of légal

kiiôwlefloe th*ey may be so, anxious to obtiin,* while those who study
without that Previous intelligence necessary for the 'discussion of points

either too âbstruse, or for which.they are not prepared, will lose their

tiln"e and find themselves , ýn the end when the hour of trial com*s, as
unfit -for business as if they'had never'studied at all.

[n the -Courts at home mediocrity iseldom or never. -sue - ceeds. There

are so many whose talents, perbevérance, and experience have raised,
them higi.1 ýi the profession, that there. can never ýe a want oi em* ment
.men to un'dertak * e any cause, and in consequence the rest m>ust have no
practice or retire from the Bar in oblivion. The , people theýe have

too muett-"discet-nment to- employ eithe' bad counsel or an indifferent
attorney"

Heée there là a differeùce ; no profe&qional inan, however m'ean his abili-
ties may bt, meet--witedisregard altogether'; he 'will have* something to

do even though it should be little, -and ehis will continue. t.o b& the deze as
long as, there are few of the profession -in proportion to- týe ulation ofPOP
the country, and as long as few out of thit few are of superior eilities.
But thecèrtainty you have of being always aWe.,to gain a. competence

should never allow you to submit to be among the indifferentp Y-ouài
should aim at a higher mark, your, determination, should be, to anive at
nothing short of excelIçnce, and the more rrfect egù become the more

perfect you will wish to, be. - There. are'none here I t what haVe talents
there are noue , here whose ap*p'lication m'ay» nri make them, pound
lawyers, good orators, and raise thein to, the highést acme of their
ambition.

Let me, however, caution all thoie students who bave joined yw
not to, be in too Mat a hurry to -enter into the discussions of' the el,,"e- r
students regpecting questions which, are to them difficult Let th not
regret the time pa'ssed wiehout trying their umIedged piiiions, it not
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,lost to them, it is not expected that-they should blaze on a sudden, mor i-s
it even suppoýed they are acquainted with the full extent of their own

povers they will burst out when they least expect it. Ut them, for a
wbile wait with patience till they acquire% a sufficient knowledge of the
law and.of the practice of the different Courts to enable them to enter
intî the more simple questions with confidence. [,et thern in the meau.

tinie attend those Courts cons", ntly, and observe the manner practised-
there of argùing points and *other particulars of practice which are all
necessaiýy togive thern a general idea of the proceedings in a suit, and of

points-on whicli many of the questions mooted here turn. ý By this they
vill gain experie'nce whicli is the soul of all reasoning with'regard tÀ)

facts, and this with a-littleattention and hard stud'y will enable theni in
a short time to take their ground liere -with some;,lhope of success, and
without doubt they will be able in due time to'take a side in any question
here or elsewhere. 1 t niay bc a difficult matter to say ?what time of pro-

I)a1ýion would be necessai-y to the sttident. before lie iàïkes his attempt
the coiitiilçnce inspired by ]iris ôwn acquireients and perha-pse protieness

toquestion7the'assertions of his brother students would best tell him
wlien to make 4is debut.

'Vir. lja*es says in another place
'Éefore the aiteration oT English Terms, in the early part of the reign

of-Ch-apies, the writers on Law were of great abilitý and their books were
bmeficial to the educated student. Each -was bis own founàafion, and

tle number was small. Tliey"wereread with distinction and the sedulous
etiquirer found little or no embarrassment. ' Scholastiýàlly bred lie

f reely understood thre author Ée studied. But since the geneÈal change
of -the Ternis with all their appendages, the consequent disuse of real

actions in cases of (lisputed rights, to landed. property, and the influx of
ýcrsonal possessions, the fruits of agriculture, manufactures, and corn

'the Law Lih ry bath continually inereaseil until their la gu
rnerce, Ta D . 4e

hath been reduceçl th the mother tongue and a dbor opened for studérits

to Pass to the Ëar « without those so*lïd'àcquirements found absolutely

neces.sary to our anuestors. This bath occasioned that inundation of

bi)oks which haveýpoure(I in u on the profession from the Révolution top .ýk
tiie present time. Compilations and breviaries, con"Penditirns and vade-ý

niecums, abridgments and digest.%, catch the eye of 'the. t'hirs*y student.

These he reads until couvinced that he bath sought a phantom. and that

the substance is only tangible in those writers. from wh-om the principleS

and -spirit of the laws can alone be derived.

Let ý the well grounded - student therefore avoid. wandering in-such

seàueing books, and look ïo the law-ýitself. The la*w of nature, f révéla-

.tion,.and of nations -should be his first professional study.. The itunicipal

or-Common Lavè of England, consistinig of general or particular customs,

the CaýSi- -Law relating to, the National -'Church as a parti of the State

the A -of Parliament and the causes and principles of Equify which are

enciâaýy to the whële for the completion -of justice, should'be hisisecond

iitudy.
Instructed by thèse hé will. be prepared for the study of'.couiitries

to, the Laws of England, the. rights of persona and things publie
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all their respective branches of particulars en
and private wrongs, with -as

to forrn one entire science of jurisprqdence, and apply it when called for

to the end of practical and distributive justice.
Withont this, eloquence will avail but little. It is not a 'flowing speed

W
that will inake him useful 'at the Bar, when the brilliancy of words is

obscured b' the solidity of law, which with a plain tinvarnished tale will

always find a préférence.

Ttilly said that 1 True oratory gdined a réputation with the learned, but

with the vulgar for whorn it kas used, it was in little esteém.' And

Demosthenes himself says Words without deeds are empty and

insignifican't, and the more ready we seem to employ them the less credit

-they will meet with.'

It is the execution of law btitiness, and not mere talking in the canse of

it? that will attract employ. The knowl--dae ýf the former will facilitate

the Iatter. Ue Who can confirm or defeat a title by his légal discernment,

Who is acquainted with that heart-string of *the law called spécial plead-

ing, or who by the tire of hh; conception can shape the case of his client to

the spirit and 1-ctter of ju5tice so as tô affirm or regulute the question.,;

afloat, will draw business toward him like the steel to. the magnet,, while

tire ungrounded though pleasing -peaker'will be lost,- in his own prattle

and do more harni1y the freedom of his' speechý, thau g0od 1),y his judg

nient.

It would be absurd in me to comment oii this, there is %o inuch good

sense, so niucli truth, and so much discernment shewn throug-h the whole,

that it is of itself my best excuse for quoting so largely, and should what

have alread extracteil induce,,you to look at the ori inal 1 %ýil1 deem

myself'aniply rewarded.

To benefit by the instructions to be derived f rom your books or f rom

those persons Who are to direct your course in the intricate sttidy of the

law, or even to argue here with any hopé of success, requires that you

ý;hould h.Ive your mind free from àll busterous passions, nothing -should

ilisturl) you, nothing take, your attention from théý continiied Sntempla-

tion of those great princip-ýes on which you are to build your 1eýal structure.*

Tranquility is desirable to aid.you iii your studies, ýnd to forni

any decision of importance it reqùires a calm nnbiassed mind ;,when

vour j udgment i s to bear on any inteicate point it -rnu-st be of the utmost

importance. 1 (Io n'ot mean that stupid insensibility whie wea-k-wis the

j udament, but à strict àttention to your légal affairs and an absence frýým

foolish pleasu and other unnecessary pursuits which ton frequently

keep the. mind in a continual fermentand are thé --destroyers of all'

reflection.

If you have -at heàrt %he respecta*bility of that Bar to -which
Ô. be called you prefer torise in thé world by'practising

vou expect t if

there, if yon wish that your cýIntinued îaboqs inthe causes éom-mitted

to your charge may be tempèred by the arnu'senient and satisfaction of a

cultivated mind arising from the sound-reasoning and eloquen'ce of your-

contemporaries. and if youwish these, contemporaries and their successors

to esteem, and, admire your jqclginerit and abilities, now ie. the time to
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acquire that eloquenc.e, excellence, and. discerument which, is to enliven
your future prospects ; yon may well then be open to every situation in

your country however high,. and you may be one day its brightest

ornaments.

On the motion of Mr. Bà1dwin, the Bencher was thankéd for thit,

address..

'The next entry -is an accourit of rnoneys received and
disbursed during Micliaelmas Term, arnounting to thé
p.rodigious surn of twelve shilliners,- five pence half-pçnny.

One of the disbursements was:

Cash paid over to Mesàrs. Phelps andAdams, CommissiSzer-q bf the

Board of Ecchequer, Io the uxe of. the Treasary.

Evervthincy seerns to have been conducted on the loftiest

principles of Parliarn'entary or 1-n'ns of Court procedure.

It was resolved That there rernains in the Treasury, for

last 'Term the surn of two shillings-and five pence half-

penny.

TiFiUMDý&Y, 2-0th February, 1823.

The Açlvoca*te moyes that the name of George S. Jarvis, on the býac1,

side of the roll, be marked called: also, that the names John Low, Geo e

Boswell, James KiDg, Pluto Hawley, and David L. Yàirf.ield be engrossed

on the black side of the. roll.

The Prothonotary reports that he did, onthe 13th February, 1823, under

the direction of the Benchers,':file in his office a book, pursuant to an Act

entitled, "An Ordinance to prevent too. -basty a determination to admit

as members of th-isiociety others than sitidents-at-la*w.

Mr. Smith ý givès notice that hé will, on 28th February, instant, move

to extend the benefits of this Society.to, others as well as students-at-law.

Mr. -4)Balclwùi gives hoti.ce that he will,, on some future day; move for a

-,ý-elect Éohimittee to take into cansideration the expeeiency ind propriety

of admittinc, otW-ý. students-at-law to seats in the Society-

7th Ma'rch, 1 e23.

Mr. Baldwin moved bis resolution for extending the benefitý of this

instiiutioù to others than students-at-law4 The resolution was then read

pursuantto the Ordinance.

4 Thi.ý question of'admitting otÊérs 'than students to the

ýenefit' of the Society seems'to* have'agitated the Society'

to* . ýs ýcentre. Ilie * càuse bf 'the -w-hole -matter. -,seems ------

to hâve' bee.n that th%,t clevet - young* man Robert

Baldwin -Sullivan, who afte rw rds became famous- as one

f the forernost pçliticians of the Ptoyince, and judge, was
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knocking at the door of the Society'to bc énrolled, on its

books. Here is hispetition:

YonK, Marc» 218t, 182.1.

À TO THE ËBARI-El) THE ADVOCATE SOCIETY:.

The Petition of Robert Baldwin Sullivan, of the Town of York,

Creiitleman, respectfully shewetli N.
That youY Petitioner is a Clerk clul articled to William Warren

Baldwin, Esquire, one of the Attorneys of - His %Iajesty*s Court of King-s

2ý Bench, in and for this. Province : tha>your Petitioner, from unavoidable

circumstances,, has. been prevented froni making application to the Law

Society for admission on their books as a Student-at-law; but thet your

Petitioner, so sooii as he can rénder hiniself capable of passing the ubual

examination 'Ilefore the Benchers of that Society, intends to make such

application; and thatý your 1 tioner, in the mean time, is desirous of

béboming a meniber ýf your Society. Your Petitiotier tberefore pray.s

that your learned Sýciety will take into consideration the peculiar cireiLm"-'»
stances in wh st, d, and if consonant to -the spirit of your

-icli lie i ýýpin«

Constittition, and* consistent with the independence of your leariied

Society, that you will take sucli measures às niay be necessary to admit

your Petitioner to a seat iii'ýqur S;ciety. And your Petitioner wil-1 ever

pray.

Mr. Baldwin and Mr. Robinson werc supporters of

this petition, while Mr. Râhardson, on zgthMarch,- 182,
k

inoved that the'Se'lect Coinrnittec appointed to take into

conàdeea-t-ion the expédiency., of -admittingr othér than

Students of this Society bc dissolved, and that the Society

do now resolve itself into a Committee of.the whole for

that purpose.', Which waýs l'ô . st a the yeas and- nays

e5 beinc called, were"as follows:

ye(t,8. Nays.

Mr. Richardson. 'ýMessrs. Robinson.

Balà*in.

Radenhurst,,

v

Ridouit

Henry Baldwin.

From. all -of which'it would appear Master- Sullivan-

was a very popular younýbmam.

William Wà-reý Baldwin ''Sent in a certificate that Mr.

Sullivan.*was articied to hirn -on -th Maréh, 1823,,and
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thatin due time h'e"i-ntended to apply to the Law Society

or , mi sion. --k'heýSociety required evidence to be crivenk>
in..proof of the racts, stated in the petition. There were

several motions and counter-motions inadé,' amendments,

and amèrrdments.on amendments. fifially the question on

Mr. Baldvins motion, that Mr. Sullivan be admitted

to the Society was put, the yeas and nays, ta-en, and Mr.

Sullivan admitted by a vote on W»hich he liad a majority.

of ûn e* in a full house 'of nin-c menibers. Mr. Sùllivan's,
case caused'ihore commotion underwent i-nerre disc.ussion.

and seems to have exercised more voting power than a
%question that ever carne7before the Society. The question

crops up meetincr after meetin<7 till finallv the petitioner

Was safély lodged in tlie Society ýo stay:ý

Tbere is. a quaint -entry in- the minutes the 8th April,
1823. It is this >

« The Benclier informs the society that Nir. Robert Piildwin-,has résic,.Ued
the keys of the Treasulry.

CHFWIF-TT, Beweher. A

H(fre is another Ùn4er the. same date

Mr. Advocate Richardson. brought (1,ijýWn a niessýe froýui the Bencher,
which having read in hïs place *he d-elivered at the. table,- and ii W» às read

'4ýýs follows:
The Benclier informs the Society that -Mr. Jolin Fe-nnin s Taylor lias

resigned the Prothonotaryqhip.
A. (,iiEw£,rr' -Beucher. t

From, the mïnutes'of April i5th, 182', it appears that

this Society was instituted about 1821, and had,,gradually

incceased until in 182 it was cornposed-of -students

residing- in *most -parts the Province. , That in the

infancy of this Institution-, points*. of law' and such other

general questions as w*ere pr'oposed to it by its membërs

were argued or' discussed indiscriminately. That in its

present state,,0823), à is Elivided into two branches one

of whiéh- under the presidency of the Bencher, argues

p oijitsý of law éosts demurrer &c., the other un'der the

Vice-Bencher, discusses: nothing but general themes,'.,p.ach

of 'hich fias itý'respeé*tive laws for the governance thereof.

58-L. J.
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The Society -ivas à very.useful one in* its daya fit fore-

runner of the Oscroode Le al and Literary Society, which9
is of, so great use in developinýr the abilities of* its

mernbgýrs, and improving their arcrumentative and oratori-

cal power. The Advocates Society has gone.- to its rest.
Y
4! The Osgo'odF Legal and Literary Soéiety has in -full

Il ineasure filledits place.

Oscroode'-Hali, for the education ' f st has exam

inations and,éxaminers. Nô doubt the students are well

drilled by these means afforded - thern of getting a sound

education in tiie law. It is to be recyretted that there-is
à.

no I-aw'Scbool 'as there once was, in the time of the

Treasurershil).of the late Treasurer the Hon'orable John

Hillyard Carneron, who "rreat interest in*itsforma-

tion and possible cohtinuaice. The late Chief jus;t.it-e

Mos-s was alivays an advocate of this Schoo 1
pre.sent Tréasurer the Honor -e, gave it

ablýc-- var' -31ak.
countenance. and suppôrt. It, li e

'k' the AdvocaIes Society

has passed away. ÎN writer,, a inember c;f -the Bàr , in'

publi.shed' in hee C-(zlzatÏiali Vo n y, reasons which

occurred to. hitii as cy'rôùiid fo r its re-éstablishment. 1

quote is contribution to the MA<Tazi.ne as it contains
manv matters worthy- o . c mîi

>11 le f' o deration. He says

Èe The enli,,Iitene(l 1'110%înce of -Ontario, in thé- study of the -la at a
standstill. Look* at the neig

,h1ýoîirîng Republic, the decisiQns Df.yýýpse
Courts are beginning'to have weiglit.in ourown; whose schools, 'and

none-more than those of law, are, seiading forth men who "nide -the
cotrneils of half a wor-d, who are able to contend in diplqtnacy with the
sages of Etirope ; whose suggestions ire no.longer ligh t13- . considered i n

-s of Christe dom. It
the social and political countrie n is a Commen failinCD

among EhLffishmen a failing in (Janadians to laugh af the
Aiberican Republic and hér institutions-while young-she has now
reache-d her majority, though at an early age her efférts were no doubt.

ýe0
feeble and, like those of the school-beyl, dia Dot 9ompare favorably with
those of the (,radùa Butwe need only turnoV attention to, the Lawà
School of Columbia Collège,, in. New York City, and the departzhents of
La* in the Universities of Ilarvard, Yale, and Michigan, to, fihd Mstitu-
tions Worthy of our cônsideration, and chaUenging. our imit.ation, if we-'

are only wisé.
In Albany School is.such au, institution as could be esta;blislwd by- the

Law Society of On-tario, which'.q"holild'havél, to quote fréin th In
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-of that School, a higher aim. than simply teaching young men. the law?'
ft-ahould'use its best endeavors to teach those who are intending to enter

to be lawyers. This is an arduous and diffielllt, tas
the prof k. It
is training the mi to a right uýe of its oted-faculties. It is giving it a.

to a righl
0 Y. v its

power over its own reso and enablin * it fnll to a' ail, itseà of
own stores of knowledge.
This is to be accomplished in a variety of ways,-principally by accus-

toming the young"mali to do that as a student which will be required of
him as a la"er. We aré fast approaching either the confederation of the

British Empire, ôr the independence of the Dominion -of Canada. We
are either to, forni psýrt of a vast empire, which wý ill be. bound together by
laws as yet unformulated, or we are to become a Dominion, and one of
the powers of, the ea'rth,1 recognized as an independent, sýif-governÎllg

body, and amenable to the laws between -nation and nation.; i
notice the total w "ýt of instruction in international law ; notice the want

.W
of instruction in science and the art éf law in all our institutions.
Our 1-1;41ls resound.with the labors of latÀ, makers.

gi.i non ex(-ii,ý4at is echoed hy Judge after Juio, , and yet
thWe-is no centre of'le(,al thought.

!1u9te *acrain f rom the Alb y Law School circular
«%' The'&tu(len fýýed . e schools in which -lie

icine and surgery can resort to
-B- ly eted in all the principle branches of his profes-

an è tÙt'ýrxý in, ru

ýiio ù ;, whilè th-ë student. of law enjoys - few opportùàâies of acquiri ng

niore.than he,-is enabled to obtain by reading in a lawyer's office. J
Who is to blame for this want', which ýwill soon become an urgent

necessity?' M'ho is to Maine for the tAal Wani of any instruction'inflie
subjects which lead to the degree of Barrister-at-Law? i

By turning to the 1,ait -foitr)e.(Yl of March, 18178, We find
follows -

The consideration of the report of the Committee.on the Law School

was taken up.
Moved, That th-è Law School 'be abolislied and cease, fri)m an-d after
the last day of Easter Term. next.

Moved', n ameiUlnientThat the furtheý consideration ýof the repýrt of
th-e Cominittee on the' Law School be posiponed until the lirst meeting of
Convocation in Hilary Term next, and that à be reférreil to, the said
Committee,. and the. Cýmmitee on Legal Education, cin. the meantime, to
confer with the authorities Qf the University of Toronto, with a view to,
the affiliation 6f the Law Scliool with that tniversity, and to, c'nsi'Ier 7j

-ý3uch aniendmente in the system of legal education as may appeýr to be
desirable the said Committee eto r*eprt to Convocation at the, iaihe

meeting-Lost.

The original motion-was then carried.". J

The writer in The 'C«neidiàiz Montle, to which 1 have
referred, concluding his co'ntribution té the magazitie said:

Noti'e the wording of the emendment, " to confer wiih the anthorities
of the- University of Torobto with -a ,iemc to affiliation - of thýe Law School
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There can be but little doubt*tbat the authorities
-of Toronto University would have raised no sericus objection to, affdiation.

They might have been so induced îw to have takenfinto consideration a
partial'alteratian of théir course to, the .degree-'of LL. B., so that, _dn pro

ceeffing tothe degree of , Bafrister-at-Law«, by à little'extra exertion, the
degree of LL.B. could have. been obUined. The conimittee also were
tx) -conf3i(let- such'amendinelits in the system bf légal éducation as might

PPear desiràble".
The Law Sbéiety of Ontario is a wealthy institution. At a meeting of

t1jee Bencliérs, in February last, the financial repoýt for the-year 1878, as
Mlopted, shes that the Socioty had . investeà in Doihinioiiý'5 )_ per cent.

stock, $550,'000 ; in the Govertiment Savingp Bank at 4 pet- cent., $5.8W
bemides a iarge balaricé, bearitig 4 per cent., in, the Bank ue Téronté, and

Y..
recoinniehds Il that tfre farther siiiii. of 810,.000 be ýnvested in ][Ïoznm*ioii

stock, so as to incrïase the perýnanen't reserve of the Society to $60,'090.
AThe receipts for that year shew the notice fees as ..-am ouuting to $687
studénts' admission fees.- $$,940 Attorneys' examination fees, $4,350

Il fs,' $6,330---making the handsoine total 'of 82 307, which, t ther,'
with the other receipts, make irp the ini mense ,;uni *of fflrÀ)4. Thé

K .'surplus on the/'whole year'syear was $3expenditure for that 6,2.ý3. The

ýWas $6,36L' Thus, at a glance, it may be scen that the

stndents'fees lack ônly $990 of belng the half of the totalreceipts for. the

year, Have any of those contribùting to thtt magnificent surn receivud
'ai iy returii from the Society. inthe way of. instruction ?

Each student-at-law paye'inte the'eoffers of the Law.'ýSociety, at the
very léast, e25 in.-Bis course ; and what return does he receive? It will

bu answered, he iq-'to be pel-initted to practise in tfie Courts of - the

-Province. Is it fo,ýgotten that he *ill. have to pay $17 a yeur for that

privilege ? 1-s it, also, f9rgotten that he will be taâd for the support of

those Courts
be and who are contributing-fA)

Let the studeùts wlio are junior mein rs

the sfanding of. this v, ea-tliy -Societ' , demand, in. tones not -to be mis -
unde 'tood, a met od of' instruction founded o»ý correct. prinèipleà, and

A with tbe design of instructing them in the art as well as the science of theý
law ; of :fittîng, thèrû to enter at -once upon the successful practice of'

o, n Il qualify them te take a'
the profession ; a course i f i',,structiôn whieh wi

position' in the couneils of their count'y, and enable thein to contend-not
unwortbil at the, diplomatie board with théi

Y. r rivals.

Happily,,as 1 X ritelhese last pages this re roach is in.

a fair -way of beinu'removed, or atleast remedied,. by'the'

Law . Society. & An arrangement is beihg inade by the.

University of Toronto to establisfi a Law Chair ahd the

Law Society is,, none too éàrly, * about t ô.admit graduate.s

ýo the decrree tQ be grànted,, b versity, under

-suitable regulatioüs, to. the degree. -of Barrister-at-Law.



THE ADVOCATES SOCIE*r\,ý. 46 1

The Law Society, while it has n-ot--fo-undecL- the--- I aul

School, has lent willing*aid to the scheme put forward by
the University, and we cati- look f6mard to facili-

greater
ties being given to students, whohave been too Ion(y-

daprived of that means of sound education- of ý,hich they

have -been so unfortunately dcpri,ý,cd in,. the pas.t.

;à
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ýN actov, Who has finished his lay leaves the

-staae but with a lingering look at the foot-

lights, This is my case in arriving ýat"W*hat

is intended to bc the last chaptcý. in the
-ez f

Lives of the Judges.

1 have written of old Judges,.'old Barristers, -old

Benchers and Judges Of the near and distant past. I have

referred to som'e case.3.1 too, cases in whi * ch' I'was, eitber

coricerned myself or can tell sô mething -aboùt. I have.

pot in the Lives -disfigured the narration'.,,w.*ith any of

those - little incidents 1 ha,,Ve known to occu' that, *bear

évidence to the wit of the judâes cou . lisell, or witncsses

which.ôften c(3meÈ out in Courts -of Justice. I -did not,

think it riýÈt -to disturb -the dicrnitý7 of-the, Court.with

thèse mâttérs, not necessary to the. decision of the cause.

I'n this chapter I am off my dighity, and will recol to

rmâd and give to the reader something in the n4ture of

dessert at a banquetlor after-piece to a*pIay.
<7 in a case, some .ýat. Wood-

reinember béin., yéars'ago

stock, in which I was junior counsel, and the présent
'Hagarty w-as the coqnsel.

Chief Justice on the opposite

s'ide. - The case -was' Kerby, vs.. Finkle. and.* was an
.,gcÉon, îf 1 rernenibérý, right, of slander or libel. The

ate 1 occu rred
incident I intend to rel whichV in this case'

that our"'olcl- Barriste as. well aswill shew rSý
wisdorn ïn their day. "My-senior êounsel, a'well -nown
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IR2 rrkter of -hà-daY--aad--a- Queenýsýýýýýred

hair and a. partially bald head. In addressing, the jury,:

he took occasion tQ say Ïhat the defendant's case (Nfr.

Hagarty was c'unsel for the defendant).was so weak thal

the defendant had found it necessary for stren'gthening it

to import into the County of Oxford most erninent

Counsel---i.-the leader of the Bar; in fact, tke flower of the

professlo*n 1 thought this ver good ; but when. Mr.

Hagarty stood up to address the juily for the defence, he.

in a quiet way, commenced by -dis'avowing -ýI1 the compli-

nients paid. hi m* by the opposing counsel in' his address,

then, gently placing his hands j1ý«St on the head of, * yll-

senior counsel, who-was sitting near him and in front of

the ju *, as if w.-irminor bis hands. he said: « -I protest

gentlemen of the jury: 1 do not clàim to be'the 'flower of

the profession,' but 1 dg say that' bencath my outspread

bands there sits the Sun-ifoýltver of the professiotl." This

wa"eo much. 1 felt that sallýr of wit of Mr. Hacrarty had

hôpelçssly destroyed our hope of success. And so it did!

Jýie' jury were carried awa . by the joke, and speedily

returned a verdict for the defenda, t. It is not too much

say that at the Bar Mr. iýýa.rty was the

counsel of his--day. it is hard for him, to llestrain. it on

theý Bench:. he bas many a tempýation. to giiie'it range,

but, official dignity forbids.

It is pleasant at times to recall conversations with those -

of'the old Bar ; especialry those who, in the carly history

of the Frgvirite,. hâd a circuit prîctice.

The late H enry. J ohn Boulton. was one of that çlass.

î t is he whose name w'e find as being, consultelà by the

Advocates Society' about 'the prpprietý of ., admitting

othèrs than students as members. -Mr. Boulton was, in

his younger. days, frequently Crown Officer, and used to-

gg -the circuit on horse ý back, with the regulation saddle

bags. This setmý* s to, have been the mode in which.'nc;t

only la -ers, but.preacher', madé their circuits in îhe

-early'days of. the !Province.

Mr. Boulton on -one occasion- me an incidentrelated to



464 1.1-VES *OF THE JUDGE.S.

which occurred to him which aifected me, as it must have
affécted him at thé- ti ffie, with amusement. Going to

London on circuit businee duty many years ago, on
horse back, he met a man on the réadway- three miles

.from London. The -man touched his hat to Mr..Boulton,
and said to him: " Be yo'u the-King's Attorney?"-" Yes,
1 a-m,"' said Mr. Boulton : '« What do you want with me ?
Wel 1 'S'aid the man I -am i ri i ai 1 for horse steal ing; and-

1 w an' tke be tried." How the man came to be injail for
horse steaiing, and he three miles from the jail, 1 leave
the Èëader to guess. Mr. Boulton ukd to tell the story*
with - considerible gusto'.* It- impressed itself on my
recollection.

Sir John i Robinson, on an occasion when I was f,,ravel-
ling with him goin' from Cobourg to Toronto,'related

how once when a young man, beforelthe Wa.r of -181:?,
he was sent with * d'espatches f rorn Kingston to Cornwall.
When he got to,, Brockville hé was hungry, and in. nged of
refreshment. Thé mistress of the hotel at Broc-ville

where he 'stoppéd stated to her guest th.at, he came to her
hoàse unexpectedly;'she just thén had no fresh meat in'
thi. larder. 'However, an hour aftier, the table was spread,.
and fresh laMb*set before Sir John.' At thisý.he expressed

his; surprise, and said to'her*: ", -1 thoughÉ you'said, you
had no » freshmeatM'rs.-, 1«Andsoîdid,"sheýaid;.

11ýt since you . ca e to the house had a'. lam . b
killed, and I- am glad to set it -before -you. ', 1 would be
sorry if yoù. liad to leave my house without ftesh *eat"

It toàk thé good hostess but' -one hour to recetve .. her
guest, have a sheê' killed; an- d give him -a« good dinner off

young lamb. William Hendemn, of -the .1-Iartfoýd__
Insu-rance Company, who' was -in the carriage with us
travelling frorý Cobouýg to Torônto with the. Chief justice
and myself, have often reminded -each other of this story
of Sir -John -Robinson's, citing it as àà instance of theý

rough and ready life of the early settlers.
S"eaking of Sir, john,, I remember. an ïï ciqent. . con

nected. with a.case fie weas trying'ât, Çobourg some.years
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ago, which affbrded much amusement to the Bar and to
-the audience, but sorely ÏÏýéd the patience of the Çhief
Justice. - Uý*ards--tW thirty years* ago in a Cro'n
case at the Court held at the Cobourg Court Hotisey.
then on the' hill ôutside. the Town ôf Cobourg, one

Weller had becn - subpSnaed' as- a witness for -the
'Crown. The Weller toi Whom 1 refer was a -fisherman ofthe Carr- Î)-ing Place, at the head of the Bay of Quinte. It

was the custom in those days, when a person .trespassed
on the suppý . rights of the -fishermen, to summarily.
punish the culprit by making him, run. the gauJ tletas it

was called; that is, a dôublè line of fishermen was formed,
the ofiénder pla'ed at the head, aFnd given a chance to run
between the lines to. the op"itè extremity; if bc could,

without - receiving a- sound- bastin'adoincy from the fisher-z
men, each whom, * was arrnëd with, his oar or other
weapon, -with which to bela-bor the gauntlet ruaner. --. The
prosecutor in the Crown case had been' served'in some k f
such way, and the prisoner put on his trial for the -éffénceý

It was deemed necessary to make Mr. Welleir a Crown
witness, though il was strongly suspected . -thât he
himself implicated.' Mr. Weller was of the truc* ciif-0
Carrying Place fisherffian: he was in fisberràâýà% dýésss,

lonz, black, unkem't hair iowinc, over -his shoulder 'and
parted --in - the middle.' Before the triat came, on the

prisoner's ffierids had learned that Mr. We.1l'r.was to be
a Crowm. witness, and théy dee.ed it necespary in- the

interests of the, prisoner that he should bi treatèd t'o.
something -stronger than raspberry vi'egarbefore taking
th ci stand, and treated hirn accordingly. tffi- his brain.

became so c"xcited that he would interlard,,everýthin'g. he
had tg(> say with protestations strange oaths, and mo4erri
instances. - The. case came'on, the Court -House fuil; the

Chief jùstice, SirJèhn Robâisoi presidl*ng. The- witness,-ý,,
Wel-ler, came to the stand, wliiclý,*as an elevated me'ust to,

the rght of the présiding jude - Then this scene occurred

cýne" couum (to wi"m).What.is yow oces wi

J.
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WE R (witness)-Well, when 1 fani at home 1, am a fisherinaitdown at
eý

th.e Garrying Place.

CF-A)wN Cou-ïsm.-Relate what occurrea there on the tIay in question

hetween the prisoiser and the prosecutAw.
WIT-;F.,;-, --A good deal occurred . the pro-4ectitorwius there. 1 was there

aüd 1 guess. a good tleal more was there.

(,'Pow,, Cou Nç4Eiý-State what happeiied.
rrN :s (with an oàth-C -n't ou- wait (h1ý-cnp) «! atitl 1*11 tell all

about it-
CRIFF -Ji-gTiùF.-.ýVitnes41, remeinber yop are i L, a Court ý)f J11-îtice, 4111(l

you are not to mwear.
Well, go on.

CROWN nCN M State 110W Wila
ITN ESS -- Oh, w r 0

'hat occurred. WeII'ýa la e oath) y u knom-
-)Id you be fo y 1 ani

'CHiiiF JusTier-I have tý re ou were not to swear.

afraid you bave been (trinking,)witness. 1 advise you to he cautious, or

you will get into trouble. 1 will commit yon if you 9wear agaîn.

WIT.-ÇIýK'-;--.Iudg,ý,, you can fruéý but you can*t commit-

'CHIEF JUSTICE-Re carefut witness. The, ends of justice requ1ýre that

what you-know of the matter should, be, given in e%-idence, but if you

wièar a'galrïthe Court will certainly commit you.
CROWN be calin. 1 jQst want y-ou to relate

COUNSEL-NOW Witueffl

what took place.,
WITNF-ý-;.-, Weil, the Prisoner, that is we, ne',the prisoner, made the

prcnecutor run the.gauntlet, that we (Iid-, yes by --(& very large oath),

we- made him ýrun the.gauntlet, we did, by - (anôther great oeth).
At t )uld not endure it any

his stage the Chief Justice c(
longér, and -su ordered thé Sher'iff to commit witnses

Weller to' the cells for twenty-four li kirs for contem it of

Court, whercupon Mr. Weller, looking, down ifpon the

-audience from his elevated p".«;ition, exclaimed in -- f u d7,

audible -voice to the whole Court. Well,'ha'nt 1 broucylît

my'fish to a pretty ffiarket."'

The Chief justiçe felt ih9t the witness. had been

tampered with,.and for a-long time patiently -endured his
ý5 iris olen e, till at last -the. propriety of the law absolutely

reqtfited that he should send Mr. Welle to the celb,,

so the witnee§ stepped down and out." Sië exil, Mr.

It is. not often 'that witnes ave a ver4ict reildered
e -allSi ýa verdict f6r

against them by th- jury. It is gener

plaintiff or defendant,.but in a cape inwhich 1 was counsel

oa one occasion at Berlîiý',. in the County of Waterloo-,

'é'
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tried before judcre Burns, several vovng -men were ca-Iled

who -ery much defanied the dauçTlýter of the plaintiff, who

was a witness-for lier father, stating that they-personalty
1,- . new of conduct of hers,,which if truc Nvas as di,>çyraceftil

to the vounct i«ýicii, as to the youlicy (Yirl. - In' my .-address.w 
Z-b 1 'to the jury-- in'reply, -1 referrcd in pointed terms te) the

lice Criveil Men witftesses,
dîsýrracefùI evide'i i i . by the young

and said it ouglit not to bc believed, but if truc the vourig

men should bc made to pay darnarres as -\-ell.as the defen-

dani. 1 did tiot of cou.rse meaii ý that in that Ca'sc then

beiii(y- tried damacres -ýh'ould bc awarded -arainst the

witnesscs. The jury, however, mostly Dutchmen of- the

ci-ýuiity, retired to the jury room, and in a short tirne

returned and handed up t('ý the Judge a picce . of -paper

OIl which \%-as entered their verdict, whiÉh \vas, - VFrdict

for-the "Iaintiff $ioo damages açfaiiist the defendant, andP
the witiiesscs to pay, $:!;,apiëce.*' This -was truly 'a Dutch

-ever, _'he read
ict, As, lio\% the J udge who smiled when

j the paper, could not reccive such a verdict,'he ordýcrcd the
-was content to hav

jury to withdraw, and 1 c a verdict

for the $ioo krainst the defèadant, excu.ýing the witnesses

for that occasion.

Another incident occurred during my professional11,
career which strick me as very extraordinary, and to \v'hich

a parallel is not likcly-to occur again. 1 t was in the. days
/I I' bK -

when John Doe had not yet departed hisleýcfal-existeýce. -It

happened that at the Norfolk Assizes'a case came on of

DoeWalker vs. Walker., I.was cQuiLîcL-for one'of the

parties. The case càused à, good dýý-a-'l of interëst owing

the fact that it w'as a contest abbut property. judgge

Draper was the judge of Assize,,agd took a crreat deal of

--judicial Întçrest in its determinatioýn,. It happéned after a:-'

prolongedý trial and am aýXIùra:Sle chargý from.the, Juýge,

that the jury was unable,,?,to acrree, an,& the time f6r

ou-rniU- the Court arriving, thèýjudte adjoum-ed-adj thý
Court to his. -rooms at the Norfolk ýIouse in Simcoé, at pine'

O''lotk in the evening, when he would -Cceive the verdict

of the jury, if they bad then acrreed.
P
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At the appointed time the ýury eled into the hotel
followed by my client, the plaintiff -or defendant in fhe,

suit, I don't remember %vl-,ich. Suffice'it to say, that my
client won his suit. The jury marching to the judge's
room declared their *erdict. My élient was so much
pleased, that forgetting the r ' espect due to 'the Court, and

I.believe honestly thinkýing that the' verdict was due to
the'judge's'charge,'the verdict bein ' recorded, thought he
would she%ý, his appreciation by an act of Canadian

hospitalitv. So, as the jury were retiring after rendering
th-cir verdict, lie walked forward approachinçr the judge

-oned to him. r The Judge said
and beck to come forwa'd.

Who are you sir, wh'at do you want?" The sùitor
the Judcre said, Judge,

meetincy mrhaà will ou have to

drink The judge w a thunderstruck, and - said to the
suitor, How *dare you,-sir, rna-e such a«proposition. -You

had better Icave thi-s'ars -quic-ly as'possible.".. My poor
client retreated acc'orditigly, thoroughly conviriced that
the Canadian law although inclined to justice, was not yet

satisfactorily liberalised. 1 very inuch incline to think
t. -that if'a matter of this kind were to occur at the, present

daý the o-ffender would bc committed for con'tt*-mpt.
I have often been ups'et in my time, but I think never

more so than on one, occasion travellincy on circuit in a
sleigli hired by Chief justice Robinson to take him from

'Bellev-ill to Cobouré on his circuit. The C-hief Jýistice

was always very conàiderate, and invited me, who, had
held sôme briefs at Bell,Ville Assizes, to share h.ïs

sleigh.. When within about târice *miles of CobQu s t
before daylight, we were. fiiid ourselves

iuddeýly surprised to
at.a standstill. E-nquiring the cause we found that our
driver had gone to sleep, th e horses had in some way got

8;, detached from'the sleigh, and had l'eft us and the sleigh
in a ditch-at the side of the road.' I never can forget this

sight. , There was -the Chie' fjustice in a ditch. . 1 at once

recoguized my unplè,asant. duty, to walk into C ourg for

assistance. 1 didýwalk into Cobourg; but fortunately the

Chief Justice was rescÙed by the driver, who when awake
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equal to ihe occasion in procurin-g assistance to carry
theCourt to the next Assize Town of Cobourg.
I dare say inost of the Bar have -had the same experi- -

ence 1 have had in regard to witnesses. Barristers do -nôt
hýve it all their own way when examin-inf'r witnesses
the eften meet their match, and sometimes more than

týéirmatch. In a case- at the Hamilton Assizes, many

years ago 1 .,%%;iis -couosel in a n-wrder trial. A young
woman was broug.ht from the cells of -the jail, where shë

had been incascerated fo r , some -- ninor offence- to give
evid ehce. She testified that she knew a ffian in sor'n e

way inixed up with the-affair, and as évidence of identity
described'him as a tall man' and other,%'ise described. his
dress and féatures. 1 confess to havincr entèredk on' a

severe cros5-exami nation of thi5 witness think-incr to con-
foundhértestimony, and atlast 1 said toher, Nowwitness,

you say the man' was, a t'àll man, now how tall was be

Looking down from the %%-itne.ýs box' on myself, who have
iio claim to be called a tall man she an- swerèd, " Well,

sir, to tell -You the'truth the mâh was -really a ta'Il man,
î -

.about your* si-e." I ihought - the repartee so ýuç)éd, that

short as J was, I believé. 1 loýt somethýncY ,of height, and

the Court something of its dignity 1.
ju-eicial humour is so commôn thai instances* of it'are

heard every day', but never more frequently thati whefi' A
judge Sullivan was ini the Com'mon I was- told.

once of-a'-%vitticism of his, parti' ' ally'.at my own expense.,

Doctor ýonnor and* I were --arguing before the Court. - He
-wa.,ý prematurely gray, with an abundàfice of rather long

hair, which was, rathe'r white tha'n -gray, whilé 1 at the. time
j

had black hair and whi' kers, and -was rather spare-é person.
The j udge meditativel ntemplated the counseland at

last asked his -brothe" judges if, they were not str'angel
reminded of Sir Walter Scoit's novels. With. surprise the
brothers asked which ncivels Old Micntality a*nd «« Thc

Black Dwarf," saiid th-e* witty j udge, whén, his brothers. had
'.to admit that the point was Wel! taken.

Robert A, Harrison'was not often the cause of merri-
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ment in others, but one day the* Court. got the best of hiiii.
He had on a previou.ý day argped in support -of a certain
point of law,,and on this day 'was dangcrously near sup-
porting the othër sidtý of the propo.5ition. Chief Jugtice
Richards asked liim if he. had forgotten his previoug
contention. Mr. Harrison tried Io get aïway frorn the
questibný but the Chief Justice, firmly holding him the to

point, said with crushing plAinness: " Mr. Harrison-There
is a country saying. that «it is hard to ý chew meal, and
whistle at the same time."'

I thin- I will not give any more of my personal remin-
iscenccs lest the. reader may subject me to the criticism

imporÇng iiito a work of this character sornetbing
foreign-to-the principal subject, and velatin*g to mysel£

If, during the progress-of the' work, 1 have appçared* too

',freqftntly on the scene, it ha only been because my'long
experience at the Bar has -given me so ma unities

of beifig an acior in the -prqfessiona*l proceedincys of the
past, that I could not bring the suit to a termination

without calling up many wî itnessés, myself amoncr' the
ntimber.
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LÈTT'ERS OF JOl1Ný- O'CONN,C)kl oN., FENIANIS

E.NNG LAN WS -OUT Y.

To Ilit -Exreýleticy, f& Rieiht Honomble SirJoha. Youpigi Rnrf., P. C..

G. C. Gorern(a- of C-inada, ci-c.,

YOI-R EX;-FI.LF\-CY. -1 take the. libertyof a(lilre8f,ýing yon through the

laiblic presq, becanse althougfi the. subject'whie'li 1 desire to bring under,
your imme(liate notice î.ý one of vital importance to the publicand the

Government of this country, and although 1 am a Ntember of Parliament,

vet 1 have *no contitutional ri lit to tender toýYonr Exeelleucy privâtely 4
atiy;àd%-ice or suggestion relative tô tlie affairs of'this country.

Another attempt,'as senseless a:n(i -futile as it was wicked,7 bas. been
rb the peace of thé country, far the a owè(l

made to Aistu« v purpose of suk-
verting. its Government and establishing in %eu théreof something called

an "Irish. Republic." This-last attempt was ýagain weak as usual, so

weak, so evan escent, âs to have the. appearance of aleint. ràther tfian of

.an intended invaýion. But the conseqtret*ési to this country are, never-

theless, ierious. The ëxtreme difliculty,, or rather 'the impoesibilitÏ of

ascertaining in advance the precise magnitude of the threatened invasion,

coupled with thé rumors- invariably -set afloatproduces a vague appre-

hension that the preparations and means of. the invadeïs are commen-

surate with the ..end pro'posed to be effe7eted and the clread of being

over-run by marauding bands, whe, being subject to no law, no recog

nized authorityare free from the restraintïof all civiliied codes, pro-

duces panic. I mean not 'a panic of COWardice, but. that which -magnifien

the 4aýPr,'and causesgreater and more cStly preparations. thaq tuýa-_

out'to have been abeolately necewaryý

The choicest of the.male population are withdrawn from. their ordinary

avocations ; bualnew in neglected, disjointied, and pamlyzed.

capital which would otherwiM naturally flow into, is averted froin the
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country. Great expense is also necessarily incurried. ; and worse than all
else, tinjust suispicion and conmiueni .distrust of a large and important'
clam of the people of Canada-the Irish Catholics-are' entertained,.and
ill-will ioward8 them is engendered.

Y.çt.1 *verily bèlieve, inde;ed I ani certain, tÈat, taken as a body, 'no
in this.couritry Li more indu8trious and contented, ninr ià any.more

oyally attachied to the Constitution, the ('overtimeiit, and the Institutions
of Canada, than'are the Irish Catholics. -

For the present, however, 1 pass this over, and jzocced to the object
whicli 1 have iiiaijily in view. The r It t hicli 1 have referreil have

r&-arred frequently during. the six - ea past. In fact we have l"n at
no tinie ihiring the Ix-rinil a1together früe of the appreliension of clange'r
froin the -,aine scmrce.

%Vlien is it to end ! Shall we continue to be vexed in the sanie tvay*
during an tinlitiiitetl _pùei>41 ? Surel; it.is not to be t(-)Ier.ite(l-, if a pMc-

tical 1 think- there ni:ust he lit reniedy for" the.evil.
I ani et)nvinced there is.

Wliat strike.z mie as the niost extraorclinary fe.&ýure.of Feiiiaiii,,iii in
the u7nitee '.--'t.Ltes l". th. at the Fenians are recg);,qii»e(l citizens of that
country, with. %% hivh tnir relatiodis, both ii.iti(:iial and !Social, are fi-lell(113-.

miey inakp no secret of theïr hoetiie déýiý;ns on Canada. They liol-1
public niet4iiws, great and ýse the public of that c(,untry

to advocate tlieir -desigiis and propagate theÏr doctrine in the prtsun(le
;wd hearing and withiii.the kiiom-ledge of the Goverrinient of the United

states. They opeiily avow and bontitingly lfrodaini their pui-pi-eè to
levy* -unprovoked m-ar agaitist the. I)eople*of. an

ýè #' ada, under colou r of the

sham pretence of giving liberty. to Ireland-a pretence so in'tensely ab-

surd as to excite no other feeling than one of absolute conte-nipt.

Alas, ix)ot- Ireland. ! Knaves, speeulating knaves, are bu.t (lesecratin'g'.
thy name to enable -them to prey upon the feelàigs of the m-arm'-hearte(l.

patriotie. and (,enerous sons and daughters. and to fileh froni theni the
proceeds of their hard-lahour. tÈéer-*-hone,,ý4t eariiing8.. But the real piir-
pose, the secret purpose underlying 'the pretences of theý Fe . niaii . ring-
leaders is not what I prf)FK)se to consýiler.-

Be their real design-what it may., they are permitted in their course,
without any attempt at secresy*, tô organize bands of men, to perform

military evolution8. * to acqùire arms, equipmeAits, îuiliýiry stores, ' ain t ' 0
use the publie means of convey.ýnce, for tr*nsporting theni froni Place to
place in the United States.

They adopt and use military' titles corresponding with those of the
aMy of the U nited States, perform -all -the functions; oýnd assume. the,

attributes of a regular coinstituted military power.. In.fact, they4nave
been, and they are an" &'imperiiim. in imperio, »' constituted and organized
estensibly for the invasioii of Canada.

If all thiswere pérmitted in relation to ý;reat Britain, and*with a view
tô the 'oiverthrow of British -power in- Irèland, it could be understcod, çven

though it could not be justiffed by the -law &f n'àtiôn.a.. But in relàtion to
Cana« the éase is wholly different, It ie"eaimply a crime which nothing
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can excuse or extenuate. History presents no case of likr,--M*Iitical

turpitude. It stands alone-is in the strictest senne -sui generis "-and
-for obviouts reasons.

Canada, or the people of Canada, are in no way responsible for ntils-

govemment, past or present, or for oppression, real or iniaffinary. in

Ireland. On the'contmry, Canada is the home-the free and- bi4)lby-
home-of inany, aye, of thousands, who found it neéessàry.to leave Irelétud

underciréumstancestryingly adverse. JFurthermore, the people of Casiatia,

foi everv natio"l origin, cla8s, creefl, and colour, are content with tiseir

lot, satisfietl with and attachel to the constitution, which eecures tttht-nà
the largest measure (of rational liberty. 'l'bey ixSst with re;U'"nable pri-lé

c of being . blemed with a systeni -of governinent mi ore trulv f ré- Ïhau asiy
other uqolttr the suit. They dtiire 110 Change tout sticit as inay be efféctitml
from tim'e to time. as circuiustances require, hy cipziéditutional nie.,tii,4.

They riéÎther àe8ire nor will accept any impertinent interference of people

and wlit)""are ;Iot-,ýul>ject tg, the aaint alle,.giance as,who. are not, of them,\
they them»elves art.

Ainerican Fenianism, theiýefore, in its or'pretciatleol de8igne on
Caumia, standi without that ecylotir of justification % bich is élaingttl for,

-and- may in soine instances he accorded to thoS' whi) aiiil or attenipt to,
aid a people. (,or a large portion thereof, who compla in of 4ing oppressett
and are struggling or desirouze 44 struggling for liberty. It lacks im-

ineastiral)ly'tiiat justification which is'elaiiiied lby the savage Indiane 44

the Western prairi" when they attack, niurder, and r,61) the white settlers,
whom they. ij-',.unnatumlly, regard as intruders, awl even invaders.

The savages can and do_ urge that thev are figlititig for thuir primevai
rights- lu short, Yenianism in the Unitetl States presents an aivbnialy

which is siiiilply hideonts.
Attila, self-styled -the scourge of (;otl,*' %%-ïth hls Irarbaric hordes -ie-

v.%:ýtateti Lonibardy. But he did it withnui failse preîtences,ithout
preteuding to, advance the Cause of political liberty. Barbarou.%ý lie was,

but not a sham. 'Not so is it with A-mericau Fenianism. auil yet that in

the systein which hgs been nurtured and cherished until it lias grown
-aid Lecome a re ized institution in the -t nited izel

appareiitly hy the people' as A. power in the state, and. if not; formally
recognized, at least connived at and tolerateil hy the Coverniiient.

If Érance, great as lier eqnliir'e is, perwktted su£h an abuse towards.
.4;reat, Britain, would the latter brook it ? No. not even for an hour.

Were Creat Britaiei guilty of such acriuie towar(f4-Fr.«affteiu«tant war
woulil be thé result. NYhen Napoleon theUird founil"ýýtat a: féw' tra-it-

Who kwl fonn*d, refuge in. EnAand, were secret1ý plotting, there

against hi life and empire, did heremaîD passive. ai if they were -beyond

his wach ? Quite- the reverse. He informed the l' ritizh Government

the conspiracy, and demanded, as-he had a right to demand, that imme-
diate and effective prevéntive action ahould be takenz and it wasdone;

Thuè it should be. *,%, téo, would it be aw between any of the pow es s of

1'ueope,- for such is. the requirements of Ântérnational law. The breachof

that. law would* producé war betWeen an of the States of Europe, and

60--L. J.'

'z
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in fâuek, a war the iiijured party weïtiltl have the active -4yiiiýatliy of thé-

other powers of the civilized wof-lil. Plut iiiim>etittral)ly more 4wavate(t.

bas heen the illicit c4.)ntluct of the Vnited States with respect td us in

the Feýian matter.

1 thirefore fully concur in the pfflition amumel in recent lemling

artictémý-t)£ Toronto papem. I think the time has conie when the Bri/tifth

Government, in 'justice to Canada and in vindication, of its own hoiiotir,

should interftre diplomatically, determiliedly, aA unc,ý-nIlitiouallY.

( ' 'aumIa, the largest, ttWiri"it-tt-yal, wi ' d tlw most important of B7ritain's

dependencies, ha.9 a right to expect such ac.tion by the GWe rumen t'of the

empire ; an * (l 8hSild the w(yrse corne of that action Canivla will not be

backwartl. nor wÙ1 the Iiish (',ttholic% of the Dominion be thýe leat'f,ýr-

ward in maintaining the national honour.

howe.ver, strongly impresffli with the belief that no evil will

f(41tm- from a stýiùîI so taken hy the Britih G.ovetýÙment. 1 have had,

and still have favotiral)Ue ol)po'rttinitief4 of 4A)tèààýg illft)l-mation on the'.

gubject. and 1 ain convinced that the 1*»tter, the more enIi-gIitýë It.d. lhe

weaIthý and mt*t infliieiitial- of the _Amenean people have nt) s ý,pathy

with Feniaffiam, particularly in its (le-4igiis oii Canada , on the eÀ ýntran",

theY--41isgpýroved of and disliked iL 1 ani convinceil that tri a large ma-

jarity of the hetter claw-r of - Americen-t, and eveii to a large lbropo 7tiou of

the inferior élammes, Fenianisni and Feniang a*re objecU of derilion aud

contempt. mingled. iievertheleï4,;;. with apprehensions for -the rtwllti5 of

the systeni a,.4 a lxlitieal institution in the Vnited St4te s. I have be-

émides an irr"i.stil)le conviction t4iat if cýtlle(I on in the nanie of the law.
of nation-, which they tliernàelves invoked iiot lonqr ag4.) upiler circuni-

stances infinitely aggravated, the Crovernment of tbè*'I'nite(l *S*tate-ý

will enfc ree the o'bservance %f their neutrality laws, and Iso apply 'their

police-reghlatione as ti) eitheri extiiignish Feniauism, or.prevent its being

openly- offensive anil. threatening towards Canada. . But such a coume,

and hy it oail y. tàgI the tuited- SiýtFà evince magnanimity becoming si)

great a lîower. ' Ry it aloue eau they -irnaintain an h(morable "ition

amongs't nations aâ a respecter of the laws of Xwlion&

In the United States, as well às'in Canaib,Vattel is regardeil .kx au -

thority on the laws. 'of nations and he states the. fàw on this subject a,%'

féflowis
4 '1 Thé nation or the Soverýi&n ought not to suffer the éitizeus to do an

iiijut-y,. to -the 'àubjecta of-ÀuY-ther State, much leu to offend'that State

itself -JUà - §ýývereign w'ho might keep his subjects witW.n the

rules of justice, suffers them te injure a ' foreigu nation, either in its body

or in its members, he does no leu înjury to that nation than if hedid it

Iiimielf.*

And he further mye 8thS the Sovereip ought not te mff«'hb

subjects to niolest the subjecte * of other State% or -to do them au injury,

mach lm to give, open aM audatious offence to foreign powers, ho oq.lht

to compel the transgreesor to make reparation for the damage or- injury,,

if pomible, or to inffict on him au oxemplary or fiâaüy



accorcling to -the nature and circumstances of the caw, to deliv eïr him ttp

to the offénded State, to be there brought to justice.

«ý'Thits in pretty generally o4erved with respect tô great crimes, whivh
are etittAlly contrarýy to the laws and ýafety of excli and eiery nation:

.&qsauitijs, incendiaries, and n)bbei-& are seized everywhere at ýhe desire

c)itite :-ïovereign in whose territories the- crime was committed, and are

dýliver*I up to jnstice. Tht inatter iagcarri&t still furthér in States th-at

,4ýe more closely connected byfriendship and gcýxI néighl r
The Sovereign who refuses to cause reparation iio be magie

for the dainage (lime by 'his subject, or to putiit;h the offender, or finally

to deliver him up, renders himself in- some iý.te»ure an acconiplice in the
iajury, and 4(,t>nie3 responil'l)le for it." *So much for Vattel.
The prinuiplé-*, as enuaé iated hy him, are, 1 duubt no£, a, portion of

the laws of nations; -and foünded oit the law tif nature and are in ;w-

'cord. with the priacipleàt tif mi-i-versal"justice.
They axe neceýsary to the existence of 8overtigtitiea, of nationis, of 4t).

cie.ty,, ýo the maintenance and aolvanvenient of civilizatiou ; of lilbér.ty,.apd

to thé peace and happintes of 'inankind.

(V'reat Brita-in and the United ;States -are friendly and rea»ons the
nwwt weighty exist for their -reniainùig so.., But'theré aie- reasons pa.ra-

mouiàt- why frienship and friendly relations, not conaistent with
kh United -States. Be -

Perial r4 t, should exist betweeri Carlatla 'alfil the
cause, th'ugh,,, they are goverpeti hy * system-4 difierent in name, and in

stoine .degréé; in essence, they' have nevertht;lem -inore in common to he
cheriabeil thaii in Chri8tendoni.

To inaintain &uch relations -4 etninently the ïnterest. and 8hould be the

airn of both. 1 am, therefore, unable tx) think à«) meanly of'the greatn"s
an(l'éivilizibtion of the 'people of ilie Unked State8, and the magnanirnity

o( their Government, a& to suppose that when pn)perly and«"forýî&lly

-ýalled upop, the Aruerican (Iovernment W'11 not,-according to the well.
tiiiiteretýoM principles by which the ' condu"ct.of enlightened nations to-

wards each other i8 -egulated. By probibitiii . g -their own citizen& ant 1
otheris domiciled in their country, and claiming the protectiýdn of their

laws, froni openly.conspiring, plgu-tti»ý, and dev'it§ing agaîus nit invad-

the people of Cana4ia4 the American (moverument w t but-w hat iàà

just, and add lustre to their own position among-the u&#oný.
I think, th«dore, it- in the duty of Your Excellency's glovergnieut to

urge . upon the Imi)erial G.oveýnment the propriety, the ný'cessity'of pre-
sentingour caft-iùpro -'.t«mâ tu the American Govérnmen andof

demanding that»tbey- do justice4a the preinises.
1 had inte ded offer som . e rerna4g èn.Fenianipirn and', ité chànctý,

it..i relation tao ýZefféct& upon the Iriaà people in lmland,, lin the, Uip'ited
States, and in Canada, but I ti ud that this letter in alr"je too Ign«. .1

will, hoiýever, probably take the liberty of -addreseing to Your Excellency

another letter or twoon thm subject-

-Your Excellency'a humble »rvant.

Windsor, Oui., May 31, 184 0. J01.31q 0' x

1
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LETTER FRO'M MR. JOHN (YCONNOR, M.P., O.X FENIANIKý%L

Po Ilix Exro,1Ifwýy th.- Riflht Honorald.- Sir John Ytwinq, Bart., .'P.C.,

G. CI. B., C.

Voieu Fx(-FLLxNcy,-.Iii my -letteé of the 31st ult., 1 intimated that I

would prc)bably*týke the liberty of addressing to your'Excellency a1etter
M11* two on the subjed of Fenianieni.

1 ran impelled'to do so hy the belief that it may be of service, ilOt

4)111y tc) tÈe particular clans to which 1 belong, but to the Dominion.

Since Fenianiâm in the United States »ý8Ume(l its Pî)sition-,uf hostility

to.wards Canada, the Irish Gatholics in everv locahty have7been mbjectetl,

more Ôr less, to the suspiciont .it:npemtion, and coiitumg!ly of their neigh

lxirs. Of this 1 liàve had perional knowle(Ige in many-localitiee. and re-

liable information respecting the country genérally. Nor bave 1 myself

been permit.ted wholly to escapethe noxious atmosphere of general sus-

picion.

Hitlierto, 1 have treatezl -quch suspicions, au(rthe tauntg.arising from them,

wit h silènt, but indignant ef)ntempt; beçause in the lirst p1àce, 1 kiiew
theui to be unfou'nded : and, secondly, 1 considered that a little enquiry
and consideration, guided by a sense of Justice, would 'shew that those

suspicione were grounffless and ungenerous. Latterly, however, I -bave,.

àrrived at the corirlusion tbat a short reiiiew of Fenianism, in the relations

mentioned in my letter alYeady published, may ýe not onlymot mit of place,
but of sorne service. to the country at the present juncture of affaire; fer 1
conceive that everything -ivhich tends to dispel unjust sugpicion, and to

unite all élasses in patriotic sentiment, will add to our countrys strength,

,,in(l enable her to grapple more vigorously with ailversity.
The existence* of the suspicier. to wbich, 1 allude is., 1 appréhend.,

attributable, niaïnly, if not whally, to Omugeiam. This I say, not in a

.4pirit of vituperatiýn, bitt simply as a matter of obse m-ation and of

P elitical philosophy. - My ç)Iýje& in, not to rake up the embers- of old atrdes,

'but to trace the wrong of which, I complain to its source, and elucidate
my view of it. 1 will try to explain my meaning.

Orangeism, in C&nada, is a plant froin Ireland ; and it possesses, and

exhibits on thenew soil much of], if not all, the qualities, good and bade
which distinguished it in the old. Orangernen in Canada, bein . Mostly

front Ireland, liossess probably not all, bnt most of thé-pýejudié« wbick

they had in the old, country, relative to; Catholicism 1 and- Catholice. As

they tbought and reasoned there, with respect to Catholicz and Catholï-

ciam, so they are prône to think aind resaon here. -fhis is quite natand

for a change, from one plàS to another does. not, even tbough mighty

waters roll between, çhânge, a man's neture, nor does it uumlly change

bit; principles. And thougý his opinions and prejudices m&y be ubodified

by the circumstances of -his changed fflition, yet in the main they -con-

tinue, at lemt for a long time, unchanged.'
The misgovernméjàt in Ireland which. oppremied the C*théficsý, mid

-caused. thern 'to be discontented and frequently rebellio» made the
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Orangemen prosperous, contented and loyal because the misgoverriment

cotisiste(f of discrimination in theïr favor. They wire, in short. the
favored and dominant class. The Government and acts of Government

which were most faeourable to the Orangenieii, were the inost ol)lwe,"ive

tf) the Catholics. Opposition of interest vreated oP'IX).Sitif)ll of feeling'.

fforn whieh arose strife aud ennât The Orangenien being in possession

df. 'and enjoying the favors of Goveriiiiient, supported it," and being
Warmly attached to that whieli gave them itsceiî(lancy, thev attributed

the opposition and discontent of the Catholics kb a perverse aud rebelliotis

spirit, engendered in them by théir religious principles. Hence the

Orangenien acquired the niental habit of attributing disloyalty to the

Catholics, as a normal coil(lition of the Catholic mind. So. b:. force of

that habit of inind, the Orangenien of Caiiatla, and others in social com-
illunion with %lient, have stispected the Irish Catholles of Canada, and

attributed to theni sympathy with Fcitiaiiisiii, hy reason of its professed

object bèin,, the liberation of Ireland front Btitisli rule. But this attri-

bute is ait a priori deduction f roni false premises. 'l'lie fallacy eonsists
of applying a conclusion dediicted froin 1)reiiii-e4 of a certain character to
premise6 of an entirely different chararter. Thî I think, he nuide

clear and satisfactorv.
There are two reasotis of omiiirm)teiit force, le holies of

Canada do not sympathise with Fenianisni, and especiallywith that phase

of it in the J'nited 'ýýtates,, whicli con8i>;ts of threatening. the peace of

Ciiiiada, and niarring its prosperity-two) plain reasoiis why stieli a feeling
0should not he attribute(l to theni.

Tlie tirst is, that Fenianism is not a Catholic institution ; iior lias it

the sanction or approval of Catholie autliority. Oit thé coutriry, it is,

in its essential characteristies, simply atÀiei,ý;tie - and more iiiimical to the

Catholic Church tlian it is to the British Govertinient. , As such, it lias

been condemned bv thé Catholie Chureli, lxth tenerally and- specifically.

This fact is ui)qxiestionaý)Ie, that it is a braiich of, and founded on the

saine principles as those revoltitionary organizations knownas Illuminati,
Carbon&ri, &c.,.whieh have been ýso long corrupting the inaimersand (lis-

turbing the peace of nations on the continent of Europé 2: Puil that, it

dmws its inspirations froin the saine source. -It is part ýnd parcel of a

gelieral orgaiiization formed for the purpose of producing universal reva-

lution, of destroying all legitimaté atithoiity, and of establishing social-

isni, with its brutal licentiousne", whicli is held up as the grand ideal

of pure liberty.

Therefore, the special organization called Fenianism, as soon as its ex-

istence became known an(ý its character understood, - was, as its continental'

parent and prototype had been, coiidemned by the Catholie Church.

It wu condemiied by the Pope at Rome . defiounced by Cardinal Cullen,

the bead of the Catholie hiérarchy of Ireland ; execrated and pou-

signed to perdition by Doctor Moriarty, the learned,,,,eloquent, and ener-

getic Bish ' op of Kerry ; and di8countenanced by otber Catholie Bishops

and the clergy ofIreland. It received like treatmnt at the hands of

that distinguishedý Engliahman, Doctor Manning, Archbishop of W«t-
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minister, Who is the head and ornament of -'the Catliolie Church in Eng-

land. The Catholic Bishops and clergy in England and Scotland gener-

aRy, and without exception, that 1 know of, condemned. it. In the

United States it lias been (liscountenancetl hy tlie*Catholie Bishops and

clergy, and denounced in t§troug ternis by inany of thein. In Canada it

has been universally- di.,3couiitenabeed by the Catholie hierarchy and

clergy, and denouncedý-iii language clear Iîtnd strong hy that eminent

1 rishnian and Uatholic prelato/ theleariied, .ainiable, and venerable Arch-
hishop (ef Halifax, disting-uished not only 1)y bis zeal fipr the interests of

religién, -but aiso for his disinierested ailil powerful atlv*ocacy of Confed-

eration. Nor could anything surp-iiss the unconipromisiiig (letermination,

and the eiiergy of language and action witli'ýtvhieh the esteemed Bishop

Farrel, of Ha . nj, sought out, and uprooted, anil crushed evéiy genn

of Yenianism-,,ýu bis (liocese froin the outset. The venerable Bishop of

Toronto, tgo, as soon as he became awàre of the real character. and

designs of the infamoue brotherhood, placed liis foot on the ý4erpeiit*s

head. -Neitlier h" the learned and pions Bishop Walsh, of London, bee'
backward in exhibiting towards it deci(led disapproval, disfavor, and 4lis-

like: while his"senior Viêar-General, the venerable and plucky Father
Bruyere, lias never flagged in the zéal, vigilance,,and determination with

which he hm labored to expose its character, and preveint, its obtaining

a foothold in the diocese ; and in this 'bis exampIe has 1)e'en followe-,
4uccesf3fully by AR the clergy.

Strictly in accord with all thiâ has heen the practice of the e-hurch so
niuch so, that no person avowing hiniself, or known to be a Feniau,. has

been permitted fo partake io4 her sa«ament other consolations usually
administered to. the faithful.

In ]Ruffalo, one of the lio beds of Feni.tnisuï in the Uniteil :States, the
rite of Christian burial Il -en denied to Fenians after death ; and the

same lias been d.one elsewhe e; and it would be done everywhere if the
frieiids of deceaseil Fenians prestinied to require the rite. Such 'being the
state of the case, it is, 1 apprebend, too clear to admit of doubt that no

Catbolic, be be Irish or not, Who is attactied to his Church, and.guided

1)y ber teaching, can «be a Fenian, or harbor sympathy for Fenianisin, after

he learns and uritierstafids its character. By the mere fact of joining that

society, the Catholic incurs the censure of the Chur 'Ch, and ceases, to be of

ber, until he recants.

1 (résire not, however, to be understood as denying that- Catholies ha,ý,e

become Fenians, Undoubtedly maniy Irish Catholics in Ireland-and the

United States joined. the organization, allured thereto by arffn]. appeals

to those feeljpge of dislike for and hatred of Biitish rule in Ireland,'whieh

éenturies of misrule.and oppression had eDgender*1 in'the minds of most

Irish Catholics. But those who were so allured were the unreflecting,

inany of îhemgeneroas and patriôtic people, who became'an easy prey to

-wiles of initiated knaves and demagvgues, most of whom'made the wWe

affair a rnatter of speculation. for profit'a sake, Yet these poor dupes.

without knowing it, in most instances without even' thinking of it, in the.
excitement'and tumult, of their roused feelings, îorfeited that whieh, under
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Other circumistances, would be to them of the higheqt moment, the sanc-

tion and favor of their Church-of that Church for adheriqg to which

iheir f'refathers, if not them,§elves, haxl endured all the w.rougz and suffer-

iugs, the memory of whicli was so adroitly- urged. to theni as au incentive

for joining -an organi7uition whose pri ' neipfes involve the destruction of that

Chiirchuitaultimatean«flcbiefobject. The Catholic-sof Ireland, in dayr§
gýne by, and not long gone, endured the proscriptions of the penal cotte

because they would be Catholics ; because they 'valued the Church and

their faith aIK)ve all earthly treasure's ; and they ailhered to and cherished

lx3ýth when to (Io so was to incur privation and death. Are they likely now

to exchange that Church and its faith for Fenianism-a living branch of
the inost subtle and deadly eneniy with which Christianity has to cope ý
I think not, except by the ignorant, the unwary, 'or the malevolent.

Thus it has been in Canada. At the out8et, wten little or nothiug was

known of the real value of the thing, emissaries from the United States,

by representing that'the sole end and aim of ' the order was the libera:tion

of 1 relahd f rom British misrule, * by r"eviving the memon- of the put
wrongs, and by seductive appeals to the feelings thus éxcited, did aucSed,

but to à very Émited extent,, with some of the poorer, but industrions and

siniple-minded cla-ss of Irishmen in Toronto, -Montreal, and Quebec city,

and daped thein for a while. But even this partial succesa of those imps

of Satan was of short duration. The alarni was 'ëoun(led ýy poor McCree,
wfio ultimateiy fell -a sacrifice to his zeal. He had had peculiar nàeans (,f

learning the real character of the organization ; and his elà quent tongue
and pùwerful pen put the clergy instantly on the alert. The truth became
knovýn, and wa's proclaimed by the sentinels fron) the watch towers of the

Charch, and the Irish Catholics who bad been allured to partake 'of the
forbidden fruit spewed it out, -and cast it from theni. Afewcallingthern-

selves Catholies did otherwise, but they were strayed sheep, foolish ones,

wW) preferred to stray in the wolf's domain.
The fteond reason, or that, why the Irish Catholics in. Canada (Io not

sympathize with- Fenianisin, in its designs on Canada, is as obvious as the
tint.

Canada is a free céu-ntý: there is none nir>m-so. Her freedom is real
it is ràtional, sound, anif stable ; liberty withont licentiousuess; restraint

without abuse ;protection without discriminative favor or its -attributes.
The constitution is one of wiedom',-eot enipirical, but the product of ex-

perience and of practical statesmanship. Its provisions which secure tu

un the glorions privilege of self-govern 'ment, .ýare equable -and jùst. Equal

righte are secured to, all men and classes of men indiscriminately. There

in no distînctioný1 no prefèrence. The institutioàs of the country are in

accord with the spirit and character of the"éonii4itution, liberal, souind,-

and healthy. Life, personal liberty, and th642ghtý Of property are ubeured

by wholesorne laws, impartially administer4eý In ustry and good citizen-

ahip an fontered. The Suntry's natural rc-s' am variozm and im-

Émenoe ; fields for the exercise of prpfitable indust are illimitable. The

climate in wdubrious, and the soil productive. Particulafly, in no other

country is the Irish Catholie so free, proeperous, happy, greatly more

Ppe
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no than he is in the United Statee, notwithstapding the bouted lilxwty

and. equality of that country. Why then should it be presumed that Irish

Catholics in Canada, merely bemuie they arelriah Catholics, syînp&thýi
with American Fenia'niam. in itts. mad and diabolical design on Canada

The amu-ption in absurd and unjust. It is unreasonable to premnie that
the Irish Cathôlic is leu attached ând devoted than any, other to that

'l'-wTich sýcures to him and his fiamily the enjoyinent of lifè and liberty, and
the pursuit of happiness ; the enjoyment.of c ivil and religions liberty. le

it reaWonablè'toaaaume that they would encourage the'invasion -of their
own country, the-desecration- of their owh bearths, thedestruction of their

own property, by lawlem, irresponsible hordes-mere marairdem, who are
accountable tÀ) no nation or recognized authority Surely it is not reason

able. The Irish Catholics, like all others who hàvesettled in Caü&da, have
madie it their home, their country. In'it they and their- descendants are

tx) blend wi.th the people and descendants of people of the divers other

national ongins therein, and to *fortin in time, and ere long, a homogeneous,
hardy, liberty-lovifig. law-abiding, and happy people, delighting in-, and
proud of the title, Canadians.'One more letter, and I shall have done for the present. Meatitime,

1 remain.
Your Excelleneys humble servant,

JOH's

Windsor, Ont., June 6th, 1870.

LETTER FROM MR., JOITN O'C NORý M.JK ON FENIANISM.
10M To Hix Exrellracy the, ý%hf Ronomble' Sir John 'Yoîmq, Part, Pýc.,

Gr-C.B.,

YouR FxciuLLir.-,icy,-In the letter which I had laat the honor of
addressing to you, I "deavored to show somewhat of thé nature of
Fenianism ; the position of the Irish Catholies of Canada in relation to it
and the fundanientaL and principal remons why they could ýaYé no,

sympathy with or affec ' tion for it. And 1 flatter myself irithý -the hopý
tbat 1 succeeded, in doiùg so to the satisfaction of éandid - inds.

I now propose -to offer for consideration oome remarks où the primary,
epd, the main object at which, as it is profemed, Fenieniom aima ; theý//'

abe e n*ce of reasonable ground for expecting tbat it can dttain that -e'nd Î, /

how. and why, as I can conceive. e orgamizatioù has been go loug,,Sug--t>
'tained. ; what fîte general conduct has been ; and the general resultis of

tbýt conduet in respect to the Irish people, but particularlywthe Catbolic
people WIreland, in Gwreat Britain, and in Canada.
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-The profemd prim&ry end and object of Fenianiam is to ameliorate

the condition of the Irish people, by wresting freland from, the grasp, èf
British power, and eàtablishing there an independent goyernment, re-
publican in form.l.

How probable the attainment of this proposed end in, can be judged of,

only by jooking at facte as they exist. and paying due regard to "the

logic of evente," rather should 1 say te the logie of known circumstances.
Ireland in unquestionably, 1 think, a neèessary part of the British

empire. What 1 mean in, that without it, the British empire an such,

cannot exist. Wrest Ireland from, and ùiake it permanently independent
of, Great Britain, and vou virtually terminate the British empire. Fur-

thermore, 1 sawy, establiah a permanent republic: in Ireland, acknowledged
amongst the naeons as a free, an independent sovereignty, and the sub.-

jugation of Great Britain by it muet speedily follow. Because, in the
circumatances and civilization of modern times, they muet be politically

connected, else neither cab be an indepebdent sovereignty. This in, 1
believe, an inevitable condition of their situation, relative position, and

proximity--'coupled with the character and tendencey of governmental
-ideas inj" day. Such, 1 apprebend,, was the opinion of Pitt, when, at

the beginning of this century, he, by the use of means anything but

scrupulous, bound Ireland to' Great Britain more cl(-*ely thau she had

by, the extinction of ber Legislature.
Such, 1 (loubt not, is the belief of the. British people and Governuient.

Therefore, when Crreat Britain in compelled to, fight for the nàdutenance

of ber dominion in Ireland, she will fight for ber own political existence.
Consequently, when Fenianiam undertakes to wrest Ireland from the

grasp of British power, it undertakes the more than Tferculean ;ask of
overcoming all the resistance whîch can ýe made by the greait, uàtary

'and naval power of Britain, sustained by ber vast resources, ber immense

wealth. ber powerful alliances, 'and above all, by ber millions of loyal
peo;le, impress£d with the belief and animated by the consciouaneu that
the struggle in not; merely for the maintenance of supremacy in Ireland,

but for the preservation of ber own distinctive nationality-for the ex-

istence of British sovereignty. The accomplàhmçnt -of this by any means
within the power of an organization like Fen*mxm in, I venture to say,

not within the range of what the human mind can. regard ais probable, I

may even say, po"ible.
Empire-% an great, in their day,, as tbat of, Britami- -somé probably

p rester more powerful and more, magnific.ent-have existed before, and

passed awi-y. The* Babylonian, the Amyrian, ý the Macedonian, and the

Roman empires existed in tum, and in tuýrn vani ed- The Turkish

empire, once no, powerful as to menace and jeopardise the libertieS of au
Europe, has, d *Mdled into ce. But tho» n'n*ghty change&

from magnificent existence and pôtency te nonentity or insigafficancei

were produced not by the direct agency of humain power-»t by means,
devi»d by human imVmity for -meh resulte, Imt by a or

succession of caum-human or pevidentiak or peàrUy both-the effect,
wh&wf the humaim mind could not form,-by means, therdore, which

J
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t-he huinan ntind emild not ilevise. Tlie British e.inpire inay M like inanner

ilecay, and disappear froni!'tlie'-Iist of nations. Ipaving" only lier.history

behind-; and then Irelandmay become, free. may be a republic or a king-

dom, and- jnay eren obta- in stipreinacy over Englaita Scotland.

But that 8uch an event t"y be looked for iLs a result of the direçt

ageqcy of Fei)iatiiom, or of ânyihing deviseil or that niay'be devised by it,

is, 1 take the liberty of saying, har(lly.within the proviuùe (if

Con8idering thé niatter as within the cyclerd natural causes.

Behold Ireland. as she is, every harbor foi-tified, eveti, city aufl impor-

t -iit town garrisoned ý the navy * f Britain, Istill the most powerful

ocean, burrounding her, or ready to .4urroiiii(l her w (luired. ; all

being equiippeil in the 11lighest style, furn, -ith the latest improve-

inent8 of fiteam iineiy. and of aIl tlýè aI)j)lianceý. of.war in

uni an Last, yet nç)t least, add to all tbis, that the peoýje' of* Ire-

land are by no means*uuited ý.,n the question of iiiýepen(lence , peihaps.
not even'a, majoritýy of them, consider it desirable, even were it attaina 1'b e

It i8 then probable, nay, is it poët5ible, that the notion of wrestUng Ire-

land from British power by such means as Fenianism.can e)ssibly bring

to beur, îsbould have entered into any mind possessed. of ordinary intel-

ligence ? 1 doubit that * it ever has ; the very supposition is preposteréus.

Cyrant that all the men in Ireland who fflt for independence are ready

to tight for it at all- hazards, what could they do, without discipline,
without. artns.- without munitions of war, as againstItrained hoeta, sup-

plied with all things neededý 8eco'ti(led by a powèrful navy, and * sheltered

by the garrisons of the l'and. To suppose -that arma *and munitions of

war could be supplied in adequate quantities froni Àmerica, is frivol-

ous. , The mere mention of such a schenie is too wild to be tutertained.

bý any mind not controlled- by an imagination the most ektravagant.

That sneh a scheme was ever seriously entertained by nien' so shreived,

as the Feuii»n leaders in the United States, is too much to be 4lieved

too much for ord indry 'creduli ty. 1 feel'constraiiied therefoi-e. to attri-

bute the phenomena exhibited- by Fenianisrn' in the United States, in

Ireland, in England--everywheore--dtm*ng the past six year8, to a cause

other thad that'whieli appears on the surface, and t4) the àttaininent *of
an. end ether than Ireland's independence.

At the close of the late civil war in the United >tates, there'exi 8ted

in the Northeru States a. class of politicians who bail, during the. war

aumeed wealth by wàys and practices ill-suited to stand the test of in-
vestigation. in time of peace. Investigation was, therefore, to be, if

powiblei averted. The wealth accumulaied * by those men 1,y their specu-

lations and peeplations gave-ihem' power and influence, particularly as

th the Government- àlmost whoUy in their hands. They adopted.
a profoundly laid, oÈ diverting publie 'attention from the consid-.

erýtio» of the question of -burdensome taxation, from enquiry into the

causes thereuf, and into abuses generally;. lience was raieed, the Ur.y

-for -thé oppression, for the'absolute' extirpatýô.n of the people of the sub-

dued States, which pioduced thé desired. excitemient, and tbe inevitable

party warfarè in consequence thereof.
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But this ineaieure alonc wa>ý not sufficielit. The Demo* ratic party
thougli not in the ascendant, was Btill p(,wer!til. and with the amiele ma-
terialn furnihed it, hy the past misdeeds of its opponents, it inight pýre-
vail in the struggle. Safety to the dellinquents cotil(t he secured ouly by
dividing the D-emocrat4. For that purpose other ol)ject.9 of diversion were

required. The times furnished thosè Ç)I)jF-cts, and they were eagerly seized
-a ýad used.

The peo'ple of theýÇorthern States liail become imitnewliat exasl)emted
i1uring the war. against England. and-partially w) againit Canada. Henee
the mischief-ffiakers resorted to, the Alabania claims. Sn far so gond.
But the best âroke of all is yet to be told. The Irish of the Northem

tates w&e then,- and perhal)s thev are yet, an important con,94tuent
elentent-of the Democratic party., They hwl to he attra. eted from that
party. or, faiJing that,. -ýn -itatetl'withiti the party as to make the pursuit
ôf a dornestie party policy weak, and uncertain, and bar*jlesr. For effect-
ing thig, a fitting instruinentiready niadclo hand in Fenianisni.

It was then an iusigniWuint. institution,. of which Mr. John 0'N.lah(;iiy
was the head and from which he derived. an inconie greater, nà doubt
than he could have ebtained from apy honest* pursuit. wbich he wài8

capable of fo11o,%ýing. Biit. elthough insigniticaut then, it con'taiied two
elernent ed an(l directed by skilfut opem-tors,'Wôul(l render
it rnoý-,t fornii(lable as an etigiïàe-of agiiitation. - It had that . mysterinuanes8

which alwavs attaches to secresv. which Pm1uce maritell-ousn"a, and ex-
i. ilt- 

1 - . . 1 -
cites and feeds t.he illixginat (.-, i ; and it liad been constituted professe-11y
to prrocure or effect the inàep'ndence of Ireland and the hurniliatio'n of

(;reat Bri"in. l'hau this, no instrui.pent con](1 better suit the purpose
of 'the kiiaves who had enriched themselves ý by despoifing their own

coùntry, while zhe was drenched aud reeking with the -blood of ber o,% n
people she&ïu fratricidal strife. It, was adapted to ajiqwer à two-fold

purpoee , each usef ul to the other, and both answering the primary object
of the secret operation. Agitation for the payment of the Alabwna

claims served ti)-embarrau Great Britain, and it-stim ' ula agitation . for

Ireland's, independence, and rire, ver*a. Each .. &0 ma riaUy aided and
suppôrted the other that they formed a common c je, -having unity of

purpSe an& co»i.stency of end. The proverbi temperaq-ent of 'the
Irish race. their keen sense of the wrongs which eû country had sufféred,
and theïr excitability when the m o t ose wrongé is revived,

were known to and understood by ihe shre -d operators; the gaine- was

therefore plain and certain.
The wrÜigs of Ireland were glibly. reci exffl2erated.'bmd denounced

on the rStrum, on the etamp, in -the S«ate,.by demagogues
who cared as little for Ireland and Irish, and for their wrongs, past

-»d present,. aý they did for Arabi% the Arab& The internaI enact-
menté oithe penal code were iu hed against, as il they were all stW

in fuu fércëý The atrocities Of dý^ys wete spoken of, m if. theyfi rýr a
had just hafflned, and as if they'were, daily *Tecurring with inereamd

*jÔlence. The Irish h«ztwan amiled and agiteed, and the i

tortured by.eiýé1T art and wile which the acuteneu of cunn*g men could
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devine* Irithmen, 'many of themSl . en . _ýýxung tJ)emwlvea dupes, aud.
others doubtreu i.niÙ&t«l to some extent, if not altoÈether, were employed
an secret eraisiffles. Some of these work" the United States, othon
in 1 reland, and more in England and Seotlaùd, where vêr b"es of the
Irish people bad aggregated. The irreligious character of the institution
was so'veiled by hypocrisy an to preserve it'for a timý trom detection, md
meure those who were allured to it froin the, salutary and céunteracicing
influence of the Catholie clergy.

It in, therefore, not antoniabing that many I;iAhmen, Catholic and Prô-
testmt, nuxri. ot the, mi Éc;(xt kindhearted, paýriçtic, sympathetie, and
honest, joined the organization in the United Stateq,. and m' Irel&nd. and

England. Rather in it wonderful that the number of 'the dupes h« not
Wen greater.

But the Imericau politicians-the wire-puliers in ali this puppet show,
ha,ýe had no desire forý a settlemeut of the Alabaina c.làime : -neither did

they desire làah'1«zi(lependence, or intend'doing artythiÉg tý> effect à. As
reanonably might a merchant be.expected to desire the destruction of his
ébock-in-trade, before.he had . effected an insurance. 'Theriefore, when
keverdy Johnson,* as United States Ambaaaador, ag'reed. with. the British

-Secretary of State up-r)n a fair basis of settlement for the Alabama claims,
the treaty wan forthwith attackëd, ànd repudiated. Johnson, houeist,

guilel«a, and conscientious man, wu not of the initiated he belongeý1
not to the party, and au pposed, it was hi% duty to act honestly for the'-
àwttlement of a dispute wbièh threstened to involve two great coun-
tries- in war. The foolâh old man; his conneimtîouaneu- ruined bim.

So in Ireland, the mndidates at the late _eecýtions who werè favorable
to the Gladstone Government, khich, bad been constructed elktheýl»Àsis
of settling the Irish difficulties ' anL] reinoving Irish, grievances, wiere oppo"

with the utmSt violence by Fenianiam.
Hence alzo came the ridiculo» but painful farce of electing pour

0'iknovau (Rom) -for Tipperary, while he was piningin prison, under-
going punishment ju a treason convict. 

4Fully in accordance with the purpose w4ich 1 have intimated, have.
been the r«ulta of Fenianijim, - aid. the movements thereof. 1 t has in no
wise improved the condition of Ireland or of the Irish people - quite'the
reverse. It inenaied disc;ýntent, interfèred with industrial avocations,
created heart-burnings and fends amonigt the people, eradicated, from the
Minds of hundreds. the principles of Chriatianity, and ünbued Ithem, with
infidelity instead.

In -Americi great things were to be done. >From America great auccor,'
overwhe min aid was to, go ; so, mid thé ernissaries fýo:n Aiýeriýa. . But

when the-diy à tkibulat" overtook thSe who had yieided too eagerly
and unwisely to the cbarm»ý of the serpent, America, did nothin&.

srest or wnall nor dîd tulcor go. The duped had to àbide the C*Sw4umffl
Of--tbair _01MM iserpwtaesst and -of martial law broûght apon them by
the héralds of freedom, from America. The ublic mind in Efigland hm

been àgit&teî1ý panic-stricken et times 'by - the'seiret plotâffl and mid.
night workings of the, brotherhood, exciting vague f«n 'and terriNe
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apprebensions; but what benefit hm come to the Irish People front
all this. turmoil and tumult there or else»here? Some have been

hanged, othen imprisoned, and hundreds ruined in their circumstances.
In the U ûited, States, the Irish people have been tortured by agitation,

the industrious have been fleece, plundered to fill the coffers of the
institution, and net the principal kn'aves at fightiug over the division of
the spoils, resulting'in scandalous crimination and recrimination amongst
themselvea.

In Canada the Irish people have been injured not only incommon with
the people generally, by the comptant alarma of thmateneil raids, but in

especial manner, by the distrust of their fellow-subjects, frein being
suspected of having sympathy for Feni

Such have- been the fruits produced. By its fruits the huge swindle
must now be judged. But. the secret wù-e-pull*en-the polit a of
shoddydom-have gained or ýeearly gained th'eir end. Time 4as dried

he festering sores. Ma;nmg7 may now sit majestically and'reié securely
n the model Republic; for investigation with a- view to , tributive

justice, is no longer poimfible. Let un hope, therefore, that we;shall hear
no more of Fenian raids in Canada. Probably, too, after theàext presi-

dentiaýeIection. the Alabama elmms wW be settled or dropped. Then
Fenianiam--having served the purpo& of its Yankee keepers, will be

neglected, and numbered with the other ephemerals of the past,
One thing, however, it hm effèéted, for which it will be remembered

with shame on the one land, and with jeers on the ether. Ithasattached
the Étigma of cowardice to Irish character. In this way Pigeon Hill and
Hinchinbrook will long be remembered. Heretofore the Irish had credit,

at least, for gallantry, ' undaunted valor-heroism in battle Witâlout
recurring tu a period too remote, mention may be made of Aughrim,
Where -Irish valor, exhibited in fighting for the cause of a renegade

king, extorted words of admiration from the foreign cýmmander, St.
Ruth in the armies of France, Irishmen austained their soldierly
character ; and on the field of F ' ntenoy, Dillon and hie brigade won
fame as imperishable as that of Leonidas and his three hundred deathleu

Spartans. In thé armies of Spain and of Austria, Irishmen distinguinhed
theuiselvea. In the armies of England they sustained zheir warlike
reputation on many a bloody field ; and tbe 11 Connaught Rangers,"
dauntless and defiant of death, became proverbial for their deeds
of daring. So Mi the ies of the United States, and particularly in

the recent tremendous struggle between the North and South, Irish valor
held its own, and added nýw military laurels te Irish fame.

'But Pigeon Hill flinchinbrook! ! Alas! alas! shades of departed'

Irish heroes, in justice to, _vour ow memories; in mercy to the. honest liv-

ing, impart to us the secret of this inglorions 4"dencé. 1 have it.

Thýnks, spirits of the brave dead, for the inspilstion. I will write it.
They were invading an innocent and peaceable people who had done no

wrong to them or to Ireland, and incurred no- penalty. They were acting
-without the sanction of authority. They were violating the laws of eternal

justice ; committing au outrage on-soeiety. Thepresence of the countrys'
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deïenders, ready tq do battle in the just cause, force(l the truth into'the.

invader'à minds, 'and %rivified it. -(;onadence, aroused by the Su;e CE

immediate danger, Wný4te them. The senne Ô* injusticejcrying to Heaven

for vengeance, depressed them. . Death fftarièd them in the face; every

man shrunk within himself from the hazard of -meeting an anM Godý
outraged by a flagrant breach of his laws. The qword of justice in the

hands of the Canadian 1,olunteers, 1-nflamed with veng«nS, rushed upon
them, and papdyzed with terror, they fiel like '''wardÀ : like cowards

fled men who,, before then; had stood with d=nt1,eýss courage,- and.-

acted with heroic bravery on many a gory field where Grut and Lee

marshalled the opposing armies. Such, however, was the. itate of

mind and, the resulting*, cowardly conduct which gïve opportunity Ub

the- plucky little soldier, Chamberlin, to proudly -shëut, give the cow

ýardsapartingshot.91J AnothereffecthasindeedresultedfromFenian'sm

and its threats towards. - Canada-an elffect- more agreeable than any

otherforCanadia'ato conteýn'plate-aneffect ofpriceless 'value. It

shews that tbéugh sunbearaz cannot be extracteil from cacumbers, good

may ensue to -the innocent from. the evil machinations and doings of the

wicked.
Although Canada han beeii compelled to ù-icur great expense, and her

progress bas been seriously interrupted and retarded, yet all in, perhape,

more than compensaied by the spirit of patriotisin which bu been arouffli, 11

and of self-reliance which hm been implanted, resulting in an army of

volunteers, not large, indeed, but well disciphned, and as brave, intelligent,

and patriotic, as any age or counti-y bas yet been able 'to boast- of. In

them Canada bas the nucleus of a large and fine army, should her circum-

stances ever require it, which event, however, may God in Hie goodnem

long forefend.
cellency's humbl servant,

Your Ex e

JORN O'Coxy0v-

Wi,,-DwR, Ontario, 10th June, 1870.

THE END.




