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First Session—Twenty-fifth Parliament
1962

THE SENATE OF CANADA

PROCEEDINGS
OF THE

STANDING COMMITTEE
ON

BANKING AND COMMERCE

To whom was referred the bill_C-49 intituled:
“An Act to amend An Act to amend the Combines Investigation Act and

the Criminal Code”

The Honourable SALTER A. HAYDEN, Chairman

THURSDAY, NOVEMBER 29, 1962

WITNESS
Mr. J. J. Quinlan, Deputy Director, Combines Investigation Act.
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REPORT OF THE COMMITTEE

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
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THE STANDING COMMITTEE ON
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Thursday,
November 28th, 1962:—

“Pursuant to the Order of the Day, the Honourable Senator Macdonald
(Cape Breton) moved, seconded by the Honourable Senator Emerson, that
the Bill C-49, intituled: An Act to amend An Act to amend the Combines
Investigation Act and the Criminal Code, be read the second time.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative, on division.

The Bill was then read the second time, on division.

The Honourable Senator Macdonald (Cape Breton) moved, seconded by
the Honourable Senator Emerson, that the Bill be referred to the Standing
Committee on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.

28097-4—13






MINUTES OF PROCEEDINGS

THURSDAY, November 29th, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10.00 a.m.

Present: The Honourable Senators Hayden, Chairman; Aseltine, Brooks,
Burchill, Croll, Drouin, Higgins, Hugessen, Irvine, Isnor, Kinley, Leonard,
Macdonald (Brantford), McLean, Power, Reid, Roebuck, Smith (Kamloops),
Turgeon, Vaillancourt, Willis and Woodrow—22.

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel and the Official Reporters of the Senate.

Bill C-49, An Act to amend An Act to amend the Combines Investigation
Act and the Criminal Code, was read and considered.

Mr. J. J. Quinlan, Deputy Director, Combines Investigation Act was heard
in explanation of the Bill.

On motion of the Honourable Senator Roebuck, it was Resolved to
report recommending ,that authority be granted for the printing of 800 copies
in English and 200 copies in French of their proceedings on the said Bill.

After discussion, it was Resolved to report the said Bill without any
amendment.

At 11.00 a.m. the Committee proceeded to the consideration of other bills.
Attest.

Gerard Lemire,
Clerk of the Committee.



REPORT OF THE COMMITTEE

THURSDAY, November 29th, 1962.

The Standing Committee on Banking and Commerce to whom was
referred the Bill C-49, intituled: “An Act to amend An Act to amend the
Combines Investigation Act and the Criminal Code”, have in obedience to the

order of reference of November 28th, 1962, examined the said Bill and now
report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.



THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTawA, Thursday, November 29, 1962.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-49, an Act to amend an Act to amend the Combines Investigation Act
and the Criminal Code, met this day at 10.15 a.m.

Senator Salter A. Hayden (Chairman), in the Chair.

On a motion duly moved and seconded it was agreed that a verbatim
report be made of the committee’s proceedings on the bill.

On a motion duly moved and seconded it was agreed that 800 copies in

English and 200 copies in French of the committee’s proceedings on the bill
be printed.

The CHAIRMAN: The bill we have before us is Bill C-49, an Act to amend
an Act to amend the Combines Investigation Act and the Criminal Code. Mr.
Quinlan, of the Department of Justice, is here. Mr. Quinlan is Deputy Director
under the Combines Investigation ‘Act. Mr. Quinlan, what have you to say
about this particular bill? This is the fourth time it has been before us, is it
not?

Mr. J. J. Quinlan, Deputy Director of Investigation and Research (Combines Investi-
gation Act): Mr. Chairman, I believe it is the fourth time that this bill is before
the Senate.

The CHAIRMAN: Will you tell the committee just why this statutory im-
Mmunity has lasted for so long?

Senator ASELTINE: And tell us something about those law suits that have
been held up.

Mr. QuinLAN: The main reason for the re-introduction of the bill is that
there has been litigation over the past three years. There have been some six
Or seven actions relating to the inquiry, taken in the courts of Ontario and
British Columbia, which have just finally been disposed of by the Supreme

Court of Canada. The inquiry was unable to proceed pending disposition of
those cases.

Senator CroLL: For the record, will you tell us something about the history
of this legislation, in order that the committee may get some benefit out of
he discussion. Start at the beginning, put us in the picture, tell us about the
law suits, tell us how they stand and what the prospect is of getting rid of his

act. Then, with all that information, we will have the background of the
Situation.

The CHAIRMAN: Tell us how the law suits have interfered with the progress
of the investigation.

Senator RoeEBUCK: And now that they are disposed of why doesn’t that
allow us to do away with the act?
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The CHAIRMAN: An investigation by the Combines Investigation Branch
was held up pending disposition of the actions.

Senator RoEBUCK: Yes, but the actions have been disposed of.

The CHAIRMAN: Yes, but the purport of these actions was to withhold cer-

tain documents from the scrutiny of the department. Now they are free to
get at them.

Mr. Quinean: I think what I might do is to put on record the statement
made by the minister the first time this legislation was introduced.

Senator BURCHILL: On what date was that?
Mr. QuINLAN: July 7, 1959.

Senator BURCHILL: Is that the first time this legislation was introduced?

Mr. QUINLAN: Yes, it has been on a year-to-year basis.
I will read what the minister said. This is reported at page 5578 of the
House of Commons Hansard July 7, 1959.

A statement of evidence has been submitted by the director under
the combines act to the restrictive trade practices commission and to
various fish packing companies, associations and individuals, alleging
that certain agreements and activities relating to the supply of raw
fish by the fishermen to the companies are illegal. As a result of the
doubt thereby cast upon the legality of such agreements and activities
the companies have declined to negotiate prices with the fishermen’s
union, as they have done in past years, and it appears that a strike
may result which could lead to the loss of the salmon catch and perhaps
other catches of fish.

There is a provision in the anti-combines legislation to the effect
that nothing therein shall be construed to apply to combinations of
workmen or employees for their own reasonable protection as such
workmen or employees, and it will, I believe, be argued by the fishermen
that they come within the protection of this provision. If, however, it
should turn out, as a result of the inquiry, that the agreements dealt with
therein are in whole or in part illegal, it may be that the report will
disclose a situation with which we shall have to take steps to deal in
a definitive manner, but it is not possible to do sc now.

Meanwhile it is essential that all reasonable steps be taken to
prevent the loss of the salmon and other catches, and I shall therefore
propose a clause in the new bill to the effect that the anti-combines
legislation shall not apply to arrangements between fishermen or associa-
tions of fishermen in British Columbia, and persons or associations of
persons engaged in the buying or processing of fish in British Columbia,
relating to the prices, remuneration or other conditions under which
fish shall be caught and supplied, between the 1st day of January, 1959
and December 31, 1960. By the latter date it is hoped that the remaining
steps in the inquiry will have been concluded and a report will have
been made by the restrictive trade practices commission so that we may

be able to assess what, if any, further action should be taken to dispose
finally of the situation.

A.t that time one action had been started and it was expected that it would
be finished by the end of 1960.
Senator CroLL: Started by whom?

Mr. QuinraN: Some of the parties to the inquiry.
Senator CroLL: Fishermen?

Mr. QUINLAN: No, the companies.
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Senator CROLL: Some companies started an action for what?

Mr. QUINLAN: Against the commission and the director. The Combines
Act provides that the parties to an inquiry are entitled to a full opportunity to
be heard before the commission after a statement of evidence is presented
and before a report is made. Pursuant to that provision the commission
proposed to make available certain documentary and oral evidence to the
parties. The companies took objection to making available these documents
to union officers, and that was the beginning of the action. They petitioned for
an injunction. That action was taken in Ontario.

Senator CRoLL: The action was taken in Ontario, why?

Mr. QUINLAN: On the basis that members of the commission were resident
in Ontario; they were not in British Columbia at the time. The action was
heard before Mr. Justice Danis of the Supreme Court of Ontario and during
the course of the action he varied the interlocutory injunction holding that
the commission could turn over the documents deemed advisable after a public
hearing for this purpose.

Senator Brooks: Were the companies opposed to this, and the fishermen
in favour of it? Was that the situation?

Mr. QUINLAN: Yes.
The CHAIRMAN: Wait, now.

Mr. QUINLAN: The fishermen were asking for documents and the commis-
sion was proposing to turn certain documents over to the fishermen. Then Mr.
Justice Danis altered’ this interlocutory injunction. There was an interim
injunction prohibiting the turning over of any documents and during the
course of the trial he altered the terms of the injunction permitting them to
be turned over after a public hearing. The commission then went out west
for a public hearing and at that time the actions in British Columbia were
started against them; they were then within the jurisdiction of British Co-
lumbia courts.

Senator CROLL: Who started the actions?

Mr. QUINLAN: They were started by the companies.

Senator CroLL: Why actions?

Mr. QUINLAN: There were a series of actions by different companies and
on different points.

Senator Brooks: Were the companies opposed to this combines act?

Mr. QUINLAN: That did not enter into it, Senator Brooks.

Senator CroLL: What has happened to those actions?

Mr. QUINLAN: The British Columbia actions went to the Supreme Court
of Canada, five of them, but they were all consolidated, and they related to

the turning over of documents. The Supreme Court of Canada dealt with that
this year. I will read an excerpt from their judgment.

Senator CrRoOLL: No, just tell us about it in your own words.

Mr. QUINLAN: I was going to read an excerpt from their judgment to tell
You what they did. It is very short.
The Supreme Court of Canada judgment declared that:

The Commission is required to furnish to each person against whom
an allegation is made in the Statement of Evidence a copy of the
evidence taken at the instance of the Director, only in so far as such
evidence relates to the allegations made against such person and copies
of only such of the documents taken from the possession of the appellant
companies as are relevant to the allegations made against him.
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On the basis of that decision the Ontario action was then disposed of. In
that action the trial judge had held that documents could not be turned over.
The Crown appealed that decision and the appeal was waiting to be heard,
but it was held in abeyance while the British Columbia case was going to the
Supreme Court. Eventually the Ontario action was disposed of, on consent,
on the basis of the Supreme Court of Canada judgment. In the Ontario case
Mr. Justice Danis died before he could deliver judgment, and they had to
have a re-hearing. There also was one other action which related to the holding
of a public hearing. That was dismissed by the British Columbia courts in
the trial and appeal divisions, and leave was sought to appeal to the Supreme
Court of Canada, That leave was refused on October 2nd or 3rd this year, and
that finally disposed of all the actions that are pending. The next proceeding —

Senator ASELTINE: Is the deck clear now so that you can go ahead with
your investigation?

Mr. QUINLAN: At the moment it is, provided there are no further actions.
The commission is to decide which documents are to be made available to each
party in the inquiry and they are then given time to prepare their argument
before the commission, and the commission will then make its report.

As you may recall, the terms of two of the commissioners have expired,
and the minister has announced that they were being retained as special
assistants until the end of December, to complete the drug report, and that
therefore he would not be making any appointments to the commission until
after the end of December.

The CHAIRMAN: I understand that in the statement of evidence which is
prepared after your first investigation has been completed there are allegations
in relation to offences under the Combines Investigation Act, not only against
the purchasers of fish, but against officers of the union?

Mr. QUINLAN: Yes.

Senator RoEsuck: Why does that justify us in setting aside the provisions
of the Combines Investigation Act and the Criminal Code, because these parties
are contending one with the other? Why should not they still have to abide
by the Code?

Mr. QuiNnLAN: The position that was taken was that this was necessary,

in the first instance. It was an extraordinary situation, to avoid a strike in
the industry.

Senator Roesuck: We could have abolished the Criminal Code very recently
v&{hen certain railway employees were proposing to strike, and we could have
glven everybody a free hand to bump anybody off they liked.

1_VII‘. QuiNLaN: With a commodity like fish, once the catch is gone it is gone,
and it cannot be taken care of next week or the week after.

Seqator RoEBuck: Why not give the men and the officials who are running
the business a carte blanche forever? Why should this be limited to a year,
and let them gyp the public and do what they like to their heart’s content?

'lj‘he CHAIRMAN: Let us assume the public hearing has taken place and the
Restrictive Practices Commission then makes its report, and in the report it
ﬁngis.there have been violations of the Combines Investigation Act and the
Criminal Code, in view of this bill any action under that would have to await

their further violations in the future, because it appears to me we are giving
them a statutory immunity.

Senator.ROEBUCK: That is exactly what we are doing: we are giving them
é stag}xtory lmmgnity from the provisions of the Criminal Code and also the
ombines Investigation Act. As far as your taking action is concerned, it is in
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your hands at all times. You could have withheld your decision and delayed
matters as long as, I suppose, you cared to do so. Here you have not specified
what sections of the Criminal Code are laid aside; it is the whole Code.

The CHAIRMAN: Section 411.

Mr. QuinLAN: Yes, it is section 411.

Senator RoEBUCK: That is undue restriction of competition.

The CHAIRMAN: Fixing prices.

Senator RoERUCK: I do not think the fact that it is before the courts should
influence us in the slightest degree. We can count on the courts to use good
sense and administer justice, and why should we step in and say the standard
acts for the protection of the public should be set aside?

Senator CroLL: Is it conceivable that when they start handing over the
documents under the order of the Supreme Court of Canada someone will bring
an action saying, “You are handing over the wrong documents”?

The CrHAIRMAN: Or, “You have not handed over enough’?

Senator CroLL: We are stuck with this from now on. It is not bad business
for them to continue those actions for the purpose of getting this immunity,
and sort of moving along on that basis for years and years to come. They could
conceivably hold up the proceedings a long time. After all, it is the cheapest
way of doing it, going up to the Supreme Court of Canada again on some point
which might be valid. I do not know whether it is, but it is going to go on
and on and on.

Senator MacpoNALD (Brantford): I rather doubt if that has been the pur-
pose up to date. This has been going along in the usual manner in connection
with an action of this kind. In the future, if we did suspect something was
being done like the honourable Senator Croll suggests, we might step in, but

I do not see any reason for suggesting anything of that type at the present
time.

Senator CroLL: I do not see any reason for refusing to pass the bill,
but I can foresee the witness coming back again next year, and I should like
to see him here, but it is not his fault at all. May I pick your brains for just
a moment? You are undoubtedly acquainted with the British act with respect
to it?

Mr. QUINLAN: Yes.

Senator CroLL: I have in mind that in Britain, under the act, they have a
board set up where they can come to them under these circumstances and be
exempted from the general act.

The CHAIRMAN: The procedure there is if you have an agreement it does not
automatically become illegal. You go to this board or commission, and if your
evidence is persuasive enough this agreement is in the public interest you can
80 ahead. But if they say it is not, you are in for a lot of trouble.

Mr. QuinLan: If the agreement is registrable it is deemed to be against
the public interest, and it is up to you to prove it is not.

Senator KINLEY: It seems to me this is the only way they can do it. How
else could they carry on?

The CHAIRMAN: I feel they could carry on. It might be adding to their
miseries, but the point, as I understand it, is that the buyers of fish said, “If
these contracts are being impugned we will not buy fish.” That would leave the
Union of fishermen without a job and there would not be any harvesting of the
fish. Apparently the Government is proceeding on the basis that there is a
Public interest in the harvesting of fish, until the question has been decided.

d that is the paramount interest to several at the moment.
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Senator KINLEY: Would it not be a good general law?

The CHAIRMAN: Senator, don’t get me started on this because I would agree
100 per cent with you.

Senator KINLEY: I am thinking of the fishing on the Atlantic coast where
deep-sea fishermen have a mutual interest in the product they fish. They share
in the profit. Now, if the fishermen are partners, as they are, they should have
something to say in the price. Down in Boston every morning they have an
auction, and they auction the fish off from the pier to the highest bidder. The
bidders come from all over.

Senator ROEBUCK: Why don’t you ask that they set aside the criminal law
as far as your people down there are concerned, and you can do as you like.

The CHAIRMAN: They have not been interfered with yet.

Senator ROEBUCK: They would be, and somebody down in Boston could
say, if there is any chance of impugning the transaction because it is illegal and
contrary to the provisions in Canada and, to protect the public, “We won’t buy
your fish.”

Senator KinLEY: I am just saying that is where they do it.

Senator RoeBUCK: Somebody says what you are doing is illegal. Why
don’t you ask down there to set aside the general law of the land?

Senator KinLey: I am just asking this committee whether it would not be a
good general law.

The CHAIRMAN: Order, gentlemen.
Senator CroLL: May I ask one more question?

The CHAIRMAN: There is another explanation I want to give. You will
notice this legislation had not started prior to 1959, and the first bill dealt
with the period to December 31, 1960. As I understand it this inquiry into the
activities of the buyers of fish and the fishermen’s union goes back prior to
1959, and we are not providing any statutory immunity in relation to anything
they did prior to 1959. All these succession of bills is doing is saying that
during the period of inquiry we are not going to hang you on anything that was
done in that period, but the real investigation, as I understand it, is into the
circumstances and conditions prior to 1959, and there is no exemption on that
at all.

Senator CroLL: May I ask one question?

Senator RoEBUCK: I don’t see any reason for setting aside the period from
1959 on.

Senator CROLL: As a matter of information with respect to this exempting
of registered contracts in Britain, I am interested in this. Have you a list of
them, and can you tell us how many there are and how wide they are in
industry?

Mr. Quinpan: I am speaking from memory, but I believe the Registrar
in his last report said that something over 2,000 agreements had been registered.
_When you have a decision on one, there are many similar and what is happen-
ing is that you may have one decision, and possibly two hundred organizations
that have a similar type may withdraw the agreement.

Senator CRoLL: Do you know what industries are covered?

. Mr. QuiNLAN: They cover a vast number of industries. There are over
2,000 agreements.

.Senator CroLL: What is the basis for arriving at the public interest as
against special interest?
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Mr. QuiNLAN: They have different gateways through which you can get,
the final one being called the tailgate. If you get through the particular gate-
ways you must prove it is in the public interest as well.

Senator BrROOKS: Have we given that any study in our country?

Mr. QUINLAN: It is a civil procedure, and our legislation is criminal.

Senator ROEBUCK: What have they done or what are they doing that is
criminal and contrary to the Criminal Code that they want us to make them
immune from the results?

Mr. QUINLAN: There has been no decision at the moment. The statement
of evidence has raised these questions, and as the Minister explained what we
are now doing is granting them immunity for this period. It may be that the
commission will find there has been no offence and in this event everything
is disposed of. If it should be found that these do constitute infractions of the
anti-combine legislation, the matter will have to be dealt with.

Senator KINLEY: Mr. Chairman, shouldn’t somebody be here from the
Department of Fisheries? Shouldn’t we hear from them on a bill of this kind?

The CHAIRMAN: It would appear that the plan or scheme of this bill is
to make sure that the harvesting of fish on the west coast continues.

Senator KINLEY: I am all for the bill. I think it is right, but why is such
legislation necessary?

The CHAIRMAN: Because of the state of our law, if we are going to do
anything to permit the harvesting of fish, we have to do it in this way. I would
like to see the English law myself. But we have no alternative.

Senator LEONARD: Unless we are going to create chaos.

Senator RoEBUCK: May I ask this question; there are quite a number of
parties engaged in the purchase of fish, so that there is competition among both
the buyers and sellers. Now is there any contest between any of these parties?
Is there one party putting the other out of business?

Mr. QUINLAN: I would rather stay away from the merits at this moment
if I could. The matter is going before the commission, and if I could avoid it
I wouldn’t like to say anything regarding the merits for the moment.

The CHAIRMAN: As I understand it, the statement is not yet a public
document.

I have a motion to report the bill without amendment.
Senator RoEBUCK: On division.

Motion agreed to, on division.

The committee thereupon concluded its consideration of Bill C-49.
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ORDER OF REFERENCE

N\ Extract from the Minutes of the Proceedings of the Senate, Tuesday,
+ November 27th, 1962:

Pursuant to the Order of the Day, the Honourable Senator Aseltine,
P.C., moved, seconded by the Honourable Senator Horner, that the Bill
C-71, intituled: An Act to amend the Farm Credit Act, be read the
second time.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Aseltine, P.C., moved, seconded by the
Honourable Senator Sullivan, that the Bill be referred to the Standing
Committee on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, November 28, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 2:00 p.m.

Present: The Honourable Senators: Hayden, Chairman; Aseltine, Beaubien
(Bedford), Bouffard, Brooks, Burchill, Croll, Dessureault, Drouin, Higgins,
Hugessen, Kinley, Leonard, Power, Reid, Robertson, Taylor (Norfolk), Thor-
valdson, Turgeon, Vaillancourt, Vien, Willis and Woodrow.

In attendance: Mr. E. R. Hopkins, Law Clerk and Parliamentary Counsel,
and the Official Reporters of the Senate.

Bill C-T71, intituled “An Act to amend the Farm Credit Act”, was read and
considered.

On Motion of the Honourable Senator Aseltine it was Resolved to report
Tecommending that authority be granted for the printing of 800 copies in

gnglish and 200 copies in French of the Committee’s proceedings on the said
ill.

Mr. G. Owen, Director, Farm Credit Corporation, was heard in explanation
of the Bill.

It was Resolved to report the Bill without any amendment.

At 2:45 p.m. the Committee adjourned until tomorrow, Thursday, Novem-
ber 29, 1962, at 10:00 a.m.

Attest.

James D. MacDonald,
Clerk of the Committee.



REPORT OF THE COMMITTEE
WEDNESDAY, November 28, 1962.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-71, intituled: “An Act to amend the Farm Credit Act”, have in
obedience to the order of reference of November 27, 1962, examined the said
Bill and now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.



THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrraAwA, Wednesday, November 28, 1962.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-71, to amend the Farm Credit Act, met this day at 2 p.m.

Senator Salter A. Hayden (Chairman), in the Chair.

On a motion duly moved and seconded, it was agreed that a verbatim
report be made of the committee’s proceedings on the bill.

On a motion duly moved and seconded, it was agreed that 800 copies in

English and 200 copies in French of the committee’s proceedings on the bill
be printed.

The CHAIRMAN: Honourable senators, I think we shall follow our usual
Procedure. Mr. Owen can give us a brief statement of the purposes of the bill,
and then if you have any questions you can ask them.

G. Owen, Director, Farm Credit Corporation: Mr. Chairman and honourable
Senators: I think first I would like to give a brief background of the reasons
for these amendments to the act. As farming has changed so rapidly in Canada,
as you are all aware, the capital requirements of farmers to set up satisfactory
farming units has increased tremendously, and as a result we find that the
ceiling of the borrowing of this corporation provided under the act has not
been sufficient to allow it to meet these needs in the future; so one of the
D}‘incipal purposes of this bill is to increase the amount of capital the corpora-
tion will have to increase their borrowing power and thus enable them to meet
the needs of the farmers applying for loans.

This act was first brought out in 1959, and in spite of the best intentions
at the time of drafting legislation there are bound to be things that crop up
Which were not foreseen at the time the legislation was provided, such as some
Testrictions which are inherent in the wordings and have been found to be
Unnecessary for the operations of the corporation or for the safety and security
of public funds, thus putting undue restrictions on the farmers.

The second purpose of the act is to remove certain of these restrictions
that we feel have been found to be unnecessary.

The third function of the bill is to enlarge somewhat the scope and the

eld of operations of the corporation.

. As you know, the corporation was set up in the fall of 1959. Since that
t_lme it has expanded in size and scope, it has become organized, it has estab-
shed a series of credit advisors in the farming communities all across Canada
and trained them, many of whom were already experienced men when they
Came to us from the Veterans Land Administration.

The CuammMAN: I was just wondering if you would pause there for a
Moment, You told us that this act was introduced and became law in 1959?
Mr. Owen: That is right, sir.
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The CHAIRMAN: Well, it succeeded an earlier administration in connection
with farm credit, the Canadian Farm Loan Board?

Mr. OwenN: That is right, sir.

The CuHAIRMAN: How long had the Canadian Farm Loan Board been in
existence?

Mr. OweN: It had been in operation since 1929, sir.

The CHAIRMAN: And I see the corporation has, as successor to the board,
taken over whatever assets the board had at that time.

Senator REm: It succeeded the Canadian Farm Loan Board?

The CHAIRMAN: The Canadian Farm Loan Board was succeeded by the
Farm Credit Corporation, and all the persons who were at that time officers
or employees of the Canadian Farm Loan Board were deemed to have been
appointed under the section of the new act. I am wondering just what you
inherited.

Mr. OWEN: We inherited first, of great importance, a reserve of $3,700,000
odd, and a staff of about 170, and of those about 27 were actually appraisers
out in the field of operation.

The CuHairMmAN: How much money had they out on loan when you took
them over?

Mr. OweN: In the neighbourhood of $100 million.
The CrAIRMAN: Will you proceed, Mr. Owen?

Mr. OwWEN: The third purpose of the bill, Mr. Chairman, is to enlarge the
scope, to increase the number of farmers who will be eligible for assistance
from the corporation since we now have the resources to handle a broader
scope of legislation.

Senator ASELTINE: You are now referring to clause 2, are you?

Mr. OwWEN: That is clause 2, primarily. I thought I would give these few
brief remarks to set out the three main functions of the bill and then take
up the individual clauses.

So I will now refer to clause 1 of the bill. When the corporation was
set up the capital was set at $8 million which enabled the corporation to
borrow from the Minister of Finance amounts up to $200 million.

Senator Hiceins: What relation is the capital stock to the authority for
borrowing?

Mr. OweN: The corporation is authorized to borrow twenty-five times
the amount of its capital stock.

Senator HIGGINS: Are any other companies formed in this way, that is,
capitalized at a certain amount and then enabled to borrow up to twenty-five
times that amount?

Mr. OweN: I think the banks are operated that way—their ratio is 20
to 1, I believe.

Senator Hiceins: Of course it is only of academic interest; I thought some
people here would like to know about that feature.

Mr. OWEN: As a matter of historical fact, in the original Farm Loan Act
part of the stock was subscribed by the federal Government, part by the
provincial governments and part by the farmers themselves. Over the course
of the years this was amended to the point where all the capital stock is now
subscribed by the federal Government. The borrowings of our corporation,

the same as other financial institutions, is limited by the amount of the
capital stock.
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In 1961 this capital stock was increased to $12 million permitting the
corporation to borrow up to $300 million from the Minister of Finance, but
present predictions are that this borrowing authority will have been committed
to its maximum by about the end of June of next year. The purpose of this
bill is to increase the capital stock by another $4 million and this will permit
us to borrow another $100 million. This is in the nature of a revolving fund.
As we pay back the Minister of Finance we can borrow from him again so,
in addition to this $100 million provided for in here, we will be able to lend
out any capital repayments that are made by our borrowers during the course
of the year.

Senator KINLEY: What interest rate do you charge?
Mr. OWeN: We charge the farmers five per cent.
Senator KINLEY: Are there any additional charges?

Mr. OweN: We charge a fee for making an appraisal of the borrower’s
farm to begin with, and he must pay the legal costs involved in getting the
mortgage, and if he is a borrower under Part III, where the farm operations
are supervised, we charge him $25 a year fee for supervising his farm opera-
tions.

Senator HUGESSEN: What does the Government charge you for these
advances?

Mr. OweN: At the moment it happens to be 5.5 per cent, which leaves us a
very low margin on which to operate since we lend at 5 per cent. However,
the average cost of the money we have from the Minister of Finance is about
4.6 per cent because we have money borrowed in the past at lower rates. During
the first half of this present fiscal year our borrowing rate was 4.5 per cent.

Senator KINLEY: For what duration do you make the loan?

Mr. OwWEN: Running up to 30 years. Some of them are 20, and some 25
Yyears duration.

Senator KINLEY: Does a farmer begin to pay back in the course of the
first year or is the full loan extended for a period?

Mr. OweN: The first year we charge them what we call a period of
broken interest, interest from the time we make the loan to a specific pay-
;nent date; and the next year after that he has a regular amortized payment
0 make.

Senator REID: Under the old act, and up to now, it has been to erect
farm buildings or to clear, drain, irrigate, fence or make any other permanent
Improvement, and now you are adding “to the mortgaged farm.” What else
Would you want to do outside of that? Why would he need further mortgage
Money?

Mr. OweN: You are referring to clause 27

Senator REID: Yes.

Mr. OwWeEN: What has happened here is that when the farmer borrows
Money he mortgages the farm to the corporation. We were authorized under
. 1€ previous act to make improvements to the mortgaged land. In many
m_S'Cances the farmer may have 160 or 320 acres of deeded land, and along
With this a grazing lease on grazing land from the province, a long-term
€ase for 20 to 30 years, and sometimes it is required that improvements be
Made to the land that is not included in our mortgage.

Senator HUGESSEN: Why could not he mortgage his leasehold interest?
Mr. Owen: In some provinces he can, but in other provinces he cannot.
Senator HUGESSEN: When he can, would you insist on it?
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Mr. OWEN: If we found we needed it as security we would; but if we
did not need it as security we would not. We have made arrangements with
the province to make sure this leased land will stay with the deeded land
in the future, but we have not specifically a mortgage and we are not entitled
to make improvements to that leased land.

The CHAIRMAN: Why should you make improvements to something you
have no agreement about?

Mr. OWEN: Let us say the deeded land happened to be worth $20,000
and we are lending the man $12,000. We have ample security. The farmer has
a long-term lease on this leased land. He is assured of having the use of it
for a long time, and he may need to put in a water supply or fencing or
make some other improvement. We lend him the money, but then we would
not have to have a security on the lease.

Senator REID: In how many cases of that sort do you think there would
be a benefit? What provinces would benefit?

Mr. OWEN: These improvements are made at the time we get the mort-
gages. }

Senator REmp: He already has a loan from the Government to make all
those improvements, and now you come along and assist him further. What
provinces would benefit?

Mr. Owen: If we felt he could not carry more on his operation, then
we would not grant him any more.

The CHAIRMAN: In what provinces are you doing it?

Mr. OweN: At the present moment, in the provinces of British Columbia
and Alberta. This particular clause will also come into force in other instances.
You might find a farmer who has two or three parcels of land in his farm,
and for some reason or other he is not able to give us a good mortgage
against one part of this farm.

Senator HUGESSEN: Is that defective title?

Mr. OweN: Defective title or life interest, or something of that nature.
He may give us a good mortgage on the 200-acre farm, which is ample
security, but he may need to put $1,000 or $1,500-worth of improvements on
these other pieces of land, and it may be a sensible thing to do, and we do
not need any security against it and he cannot give us security because of a
title defect or life interest, or something, and we think it reasonable under
these circumstances to enable him to do that.

> Senator LEONARD: In other words, it extends the purposes for which you
might make a loan?

Mr. OWEN: Yes.

Senator HUGESSEN: What we are really doing is to put it in the hands of
the corporation, to use in a reasonable way.

Mr. OWEN: Yes. If a man has a one-year lease on a piece of land now
we would not lend him money to make any improvements.

Senator Hiceins: In those long lease cases you are talking about, it is
rathe.r a doubtful title because there must be some covenants attached to it,
and if he does not do certain things you take it back?

Mr. OWEN: He must have deeded land with the loan, but we recognize
he has the otl'{er land and we have arrangements with the provincial govern-
.ments to provide us with security of tenure on this land.

& Senator_ TaYLOR (Norfolk): This partly answers Senator Reid’s ques-
ion in relat1.on to the application of this act in my province and some of the
smaller provinces, because we have reached the time when most farmers recog-

=N
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nize that if they are to stay in the farming business they have to increase their
holdings. In some instances they can buy a small farm and in some instances
they may not be able to buy it because they may lease it under a longer term.
And that is one of the reasons why this is in there, because, I think, it will be
used in all provinces, and it should be used with care. I spoke in relation to
this on the second reading last evening and I suggested there should be a
provision in here to indicate this would only apply to land owned by the
mortgagor or to land held under long lease. It says here for “improvement
to the mortgaged farm or to other land used by the borrower as part of his
farming enterprise.” There may be a farmer who has only a lease for one year,
two years or three years and he may want to spend a lot of money on that in
the hope he may get the lease renewed from year to year.

The CHAIRMAN: This is enabling. It is a matter for administration by the
corporation as to whether in the particular case they should advance the
money.

Senator TAYLOR (Norfolk): I agree, but at the same time I think
there should be a provision.

Senator REm: Here you are encouraging the farmer to go into other
industries besides farming.

The CrarrMAaN: That comes later, and I will be watching that too.

Senator ASELTINE: In the prairie provinces the natural resources are owned
by the provinces, and, there are leases running for thirty years.

An Hon. SENATOR: With options to buy?
The WITNESS: Some have and some have not.
Senator ASELTINE: In a case of that kind I would think the corporation

could, under this section, make a loan so that the property could be improved
and make it a more economic unit with the other land.

: The CHalrRMAN: It depends if there is enough security. It depends on the
Judgment of the administration.

Senator ASELTINE: That is what Mr. Owen said: they always made sure
they had plenty of security on the loan.

Mr. OweN: There are two things we are looking for. We are looking for
Security on the first mortgage and that the man has security of tenure on the
other land for a long enough time to justify the expenditure.

Senator KINLEY: What is the proportion of the loan?
Mr. OwWeN: Seventy-five per cent.

Senator KINLEY: Do you ever find that it affects the people who are doing
business with him—the fact that he has mortgages of this kind, in such a way
hat he cannot carry on?

Mr. OweN: I think as far as outside credit rating is concerned it depends

On the credit reputation he has himself, more than to the fact that we have lent

im money for productive purposes. When we take chattel mortgages, as we

SOmetxmes do, it does affect his outside credit rating and in some instances

Is is one of the reasons we take them, where we have reason to believe that

In the exercise of our discretion this man’s outside credit should be curtailed
to a certain extent.

The CuamrMan: All right. Continue.

Mr. OweN: There is nothing further about clause 1.

The CHAIRMAN: Clause 1 simply increases the capital. That carries?
Some Hon. SENATORS: Yes.
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The CHAIRMAN: Clause 2, subsection (1)—we have had an explanation of
that, and subsection (2), this is where the expression “secondary enterprise”
develops.

Mr. OWeN: We have here section (iva) first, and section (ivb). The
secondary enterprise is in (ivb). Would you like me to deal with (iva) first?

The CHAIRMAN: All right.

Mr. OWEN: Occasionally a man starting up an enterprise or switching
from one kind of farming to another has a period over a year or two years
during which he does not derive any income from his farming enterprise. Sup-
posing he is starting out with beef, it may be a couple of years before he has
anything to sell, and the purpose of this Act is to provide that where a man
has sufficient security in the property he may be able to borrow against this to
pay for his operating and living costs during that period while waiting for
the enterprise to develop. He may start off with a number of cattle, and by
the time the two years are up he may have an income of $10,000, represented
by the increase in livestock held.

Senator HugeESSEN: This is the analogy of a corporation building a big plant
and charging interest against capital during construction.

Mr. OwWEN: (ivb)—this is a very interesting one. In many areas of Can-
ada it is very difficult for a farmer to assemble enough land to get a good
standard of living from agriculture alone.

It may be because of the nature of the land and its location that he has an
excellent opportunity of developing some other sort of income. Providing it is
a secondary business and that farming is still his principal occupation—provid-
ing he is still a farmer—then this clause would permit us to assist him in de-
veloping that secondary enterprise. We think that this will probably be used
mostly in the development of tourist and recreational facilities.

Senator REID: Supposing he ignores farming for a while and puts all his
energies into the secondary business?

Mr. OWEN: Providing when we start farming is his primary business—it
may be that after the loan has been made this man will develop his secondary
business to the point where it becomes his primary business. If so, we will
have helped a man who had a marginal enterprise to get a start. He has now
gone into something different, and thus we will have helped to solve the prob-
lem of that low income farmer.

The CHAIRMAN: But in this bill the corporation is the Farm Credit Corpo-
ration, is it not?

Mr. OweN: That is what I am coming to. Our purpose is to assist that
man providing it is a secondary enterprise. If at a later time he, from his own
resources, builds that secondary enterprise up, which, of course, he has the
right to do, then we are quite satisfied. So far as we in the corporation are
concerned he must be primarily a farmer, and this other enterprise that he
may develop on his farm must be secondary to his farming enterprise.

The CHaRMAN: But look at the situation if you stop right there. This
scheme is to help farmers and here is a man who has a farm, and I suggest if
Yyou are making a loan to him as a farmer in relation to the development of
the faljm, without any thought to the secondary enterprise, you would not
lend him as much money if he came in to you with réspect to the secondary
enterprise?

Mr. OweN: That is right, sir.

Senator REID: Supposing he wanted to put up a gas station?

The CHAIRMAN: Yes, you are making use of the act for extraneous
purposes.
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Senator REID: Supposing he started to devote all his energy to the gas
station and leave the farm alone?

Mr. OwWeN: If we were satisfied that this gas station was secondary to his
farming enterprise then we would give him a loan. I would rather get back
to the kind of thing we have in mind. Let us take the man who has a farm on
the edge of a lake. He has land that can very well be used for the building of
cottages or cabins for rent. His farm is not big enough to give him an adequate
standard of living if he is farming alone, and he now wants to put some money
into developing cottages or cabins on the edge of his farm with the intention
of improving his standard of living. However, he still remains a farmer. This
would enable us to help this individual low income farmer to improve his
standard of living and still remain a farmer. If at a later date he develops this
secondary enterprise on his own then that would be his own concern. We would
not help him to go beyond the point where the other enterprise remained
secondary to farming.

Senator REID: But it would be possible to neglect the farm and build up
the other business.

Mr. OweN: This would be possible, but it is possible for such farmers to
neglect their farms even if they have not another business. There is nothing
we can do to prevent that. We have to assist this man, and to begin with we
must find out how interested he is in developing an adequate standard of
living and try to make our loan decision on this basis. I can assure you that
this man with a small ‘farm without an adequate income is just as likely to
neglect his farming enterprise without a secondary enterprise as he is with one.
He may very easily say: “I can’t make enough of a living here, and I will go
and work outside”.

Senator DroUIN: To qualify for these loans he must have been a farmer.
The CHAIRMAN: Not “have been”, but he must be.
Senator DrouIN: He must be a farmer in order to qualify?

Mr. OwWEeN: That is right, and he must provide us with plans as to how
he is going to operate that farm. He must show us, firstly, that his income from
the farm plus his income from his secondary enterpirse are sufficient to provide
him with a standard of living which will enable him to carry on; secondly, that
he will be making efficient use of his land; and, thirdly, that farming will be
his principal source of income.

Senator KINLEY: This is quite important especially to farmers on the
Atlantic coast. In my plant I have a hundred men who live on farms and who
Come a long way to work. These men have a farm, but they come into town
to work, and they have Saturdays and Sundays in which to do something on
the farm. Such a man finds that he can live cheaply on that farm and can earn
tash money in the industry. If he wants to build a new barn on his farm I do
Not see why he should not qualify under this.

The CHAIRMAN: He would because that is part of his farming operation.
Iam talking about the secondary enterprise.

Senator KINLEY: Take the lobster fisherman. There are only certain seasons
dUring which he can fish for lobsters, and he has a good business there, but
€ has a lot of time on his hands at other seasons, and usually he has a piece
of land on which his family live, and together they work. I do not see why
he should not be qualified under this so that he may obtain money in order to
build a barn or, perhaps, a blacksmith’s shop, or a little mill to saw lumber.
Mr. OWEN: One of the principal purposes of this particular clause in the

bjll is to enable us to co-operate more closely with the Agricultural Rehabilita-
lon and Development Administration.
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This other act is primarily designed to rehabilitate low-income rural areas.
In doing this, in developing any overall programs for the development of a
particular rural area, it will be necessary to recognize that individuals within
the area will have to develop ways and means of improving their income and
to do this they are going to need credit. This is designed partly so that we will
be able to move in, co-operate with the ARDA authorities, to provide credit to
help individual farmers to improve their income.
As to tourism and recreational facilities, and the way in which they can be
developed, I think there is a tremendous potential there.
The CHAIRMAN: In subparagraph (ivb) it says:
to assist in the development on the mortgaged land of a secondary
enterprise not being a farming enterprise,

Does that mean in the development of the land to be mortgaged?

Mr. OWEN: That is right. We would actually take the mortgage first and
then we start to disburse the money.

The CHAIRMAN: Would it seem to contemplate you are going to advance
the money and take a mortgage on the land, then assist in the development
of a secondary enterprise on that land, and take authority here to advance
more money to do that?

Mr. OWEN: That is not the way it is intended. We would approve a loan,
say $10,000—$6,000 with respect to the farm and $4,000 with respect to the
secondary enterprise—and we would take a mortgage against that land
for $10,000 and then disburse the money.

Senator LEoNARD: If the farmer decides to sell off that part of his land
which contains the secondary enterprise, such as a motel or cottages, will any
of your mortgage money over be left at five per cent interest on the property
in the hands of the subsequent purchaser or will you insist on your mortgage
being paid off in so far as that part of the security is concerned?

Mr. OwenN: If he sells any part of the farm, we would make a decision
with respect to what part of our loan is related to that part, and we would
not finance anything on the part that is sold.

Senator LEONARD: For any subsequent purchaser. If he sells the farm—

Mr. Owen: That is another matter.

Senator LeoNARD: If he sells his farm enterprise to somebody else, then
the mortgage goes along with the land?

Mr. OweN: Provided that the purchaser is a farmer and not a man who
could buy on his own without any help.

Senator LeEonARD: In the other situation, where the secondary enterprise
becomes a primary one and the farm becomes a secondary enterprise and is
not of great consequence, does the mortgage still stay on? You have no right
to call it in or interfere with it?

Mr. Owen: We have the right to call it in.

Senator Leonarp: If you decide.

Mr. OweN: Provided he does not farm the farm property; but whether
we would do this is another matter.

Senator THORVALDSON: I wonder if I am right in my reading of this clause:

(ivb) to assist in the development on the mortgaged land of a secondary
enterprise. . .

It seems to me that that contemplates doing this additional financing later on,

namely, when a farmer has had a mortgage on for some few years and then

decides he would like to develop a secondary enterprise. Is not that what it
contemplates?
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Mr. OweN: No, that is not what it contemplates. It contemplates that we
would take the mortgage and then disburse the money.

Senator ASELTINE: That is what you do when you are building a house?
You take the mortgage and then keep the house until all the money is paid?

Mr. OweN: That is right.

Senator HUGESSEN: When he applies for the loan and he tells you how he
proposes to use the money, is it at this point you decide whether it is a
secondary enterprise or not?

Mr. OweN: At that time he gives a detailed explanation of how he intends
to operate the farm, the income and expenditure he expects and the net return
he will have left over.

The CHAIRMAN: Shall clause 2 carry?

Some Hon. SENATORS: Carried.

The CHAIRMAN: Clause 3 merely deals with additional charges, the tariff?

Mr. OweN: Yes. The only thing we have done is set a maximum amount
that we can charge for appraisals.

Senator THORVALDSON: I cannot understand what appraisal has to do with
the determination of- title and registration of mortgages. Is not that a legal
matter and not an appraisal matter?

Mr. OWEN: They are all covered here together. They were covered, but
they have added this part, to put a limit on the appraisals. Previously it read:

(f) prescribing the charges that may be made against borrowers for
the expenses of determination of title and registration of mort-
gages and other documents, and, subject to paragraph (d) of
section 26, of appraisals.

In other words, this section of the act previously gave us the authority to
Set the charge for appraisals and for legal work and for all these other things.
Senator THORVALDSON: Does that mean that legal work is limited to ten
dollars?
Mr. OwWeN: No, it means merely that the appraisal is limited to $10.
Senator KINLEY: Do you demand a survey of the land and a plan?
3 Mr. OwWeN: Ordinarily not, sir. There may be rare instances where it is
Impossible to get on adequate legal description, and we may require a survey,

ut if it can be avoided, we do not. There are instances where nobody knows
Which land is which.

Senator TAYLOR (Norfolk): This seems to be in conflict with Part III

Of the act. There is a provision of two per cent or $100 whichever is the
esser,

P Mr. OweN: Clause 7 repeals that part of the act which set the fees under
art ITI. That section saying two per cent or $100, whichever is the lesser is
epealed by clause 7 of this bill, sir.

The CHAIRMAN: Shall the section carry?
Hon. SEnaTORs: Carried.

The CHAIRMAN: Section 4 is simply adding another provision as to volun-

teereq security, is it not?

Mr. OweN: We have been accepting life insurance from borrowers for
Some time, and there is some doubt as to whether we are legally authorized
0 do So, and this gives us the right.

The CuatrMaN: Shall section 4 carry?
Hon. SenaTors: Carried.
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The CHAIRMAN: Section 5 is what they call an accommodating mortgage.
How will that work?

Mr. OweN: What happens occasionally is that a farmer’s son wishes to
buy land and does not have enough money for the down payment and we
cannot lend him enough money based on the value of the land. His father
comes along and says, “I have a piece of land worth $7,000 or $8,000, and
I will put it up as additional security.” To do so the father has to join with
the son in the mortgage and becomes a borrower and loses his right to get
a loan for himself or for another son. This clause is merely to allow the father
to put up security for one son without losing his right for a loan in his own
behalf or to put up security to help another son.

The CHAIRMAN: Except that by taking that course he has limited the
amount of the credit he can get.
Mr. OwWeN: That is right, sir.

Senator LEONARD: Is it clear by this bill that this only applies to fathers
and sons?

Mr. OweN: It is not, sir. It is an accommodating mortgage. The same cir-
cumstance might apply if an uncle might wish to help a nephew or some
person help another. As long as the first loan goes to help a man to set up
an enterprise, if another puts up the additional security he still has a right
to get a loan for his own enterprise.

Senator HuGesSEN: It might happen between friends.

Mr. OweN: That is right, sir. In fact, it is really an opportunity for this
man to limit his personal responsibility in the first loan.

Senator DrouIN: It might also apply to an uncle and his niece?

Mr. OWEN: It could be.

The CHAIRMAN: Shall section 5 carry?

Hon. SEnATORs: Carried.

The CrAIRMAN: Now section 6?

Mr. OWEN: Section 6 really is to clear up one of those things which is a mis-
understanding. The way it was set up before, if a man wanted a loan under
Part IIT and was 44 years old we could approve it, but if between the time we
approved in and the time we disbursed the money he became 45 years of age,
we could not disburse it. This seemed rather silly, hence the amendment.

The CHAIRMAN: Shall section 6 carry?
Hon. SENATORS: Carried.
The CHAIRMAN: Section 7 we have already dealt with.

Senator REID: I notice that paragraph (d) says: “the borrower shall pay
to the corporation an appraisal fee of two per cent of the amount of the loan
or one hundred dollars whichever is the lesser, and shall pay to the corporation

an annual supervising fee as prescribed by the corporation.” Is that the total
fee?

Mr. OweN: This is the annual supervising fee of $25.
Senator REmp: It does not say so.

The CuamrMAN: Yes, it does. It states that: “the borrower shall pay to
the corporation an annual supervising fee not exceeding twenty-five dollars
as prescribed by the corporation.”

Shall that part of the section carry?
Hon. SENATORS: Carried.
The CHalrMAN: Now the second part of that section 7 on.

M
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Mr. OweN: Particularly in the common law provinces it is usual for a
man and wife to hold land as joint tenants. Under Part III of the act as
previously existing we were informed that we could not lend to a man and
his wife as joint tenants but we must lend to one individual alone. This meant
that the farmer and his wife as joint tenants had to transfer the title to the
land to the farmer in his own right to get the loan.

Senator ASELTINE: This makes the farmer and his wife as one person?

Mr. OWEN: And this seemed to be an unnecessary interference. So this is
to permit us to make loans in accordance with the way people actually hold
title.

Senator DrouiN: Would this provision apply to two brothers who are
owners of the same farm?

Mr. OweN: It would not, under Part III of the bill, but two brothers owning
the same land could borrow under Part II as joint applicants. Under Part III
we are supervising and we do not want to try to supervise two farmers on
the same land.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Clause 8. This deals with a covenant.

Mr. OWEN: Section 8 is merely an amendment. Up until now a farmer
borrowing under Part IIT has been required to take supervision of his opera-
tions until the loan is reduced to 65 per cent of the value of his farm. In
comparison, farmers coming to us to borrow under Part II could borrow up
to 75 per cent of the value of his farm without taking supervision if he did
not want it. We found this somewhat inequitable. It usually takes about 13 or
14 years for a farmer to reduce his debt to the corporation to 65 per cent
of the value of his land and we thought that was too long to require him to
take supervision. By this amendment, as soon as he has repaid the loan to
75 per cent of the value of the land—in other words when he has paid that
part of the loan which is secured by chattels he can forego supervision if he
desires. However, if he wants to continue, we can allow him to continue.

Senator VIEN: When you speak of the value of the land you speak of
lending value?

Mr. OweN: That is right, our appraised value of the land and buildings.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Section 9.

Mr. OWEN: Under existing legislation a farmer who borrowed under Part
III of our act was not eligible for a loan under the Farm Improvement Loan
Act until he had reduced his debt to 65 per cent of the value of the land.

Once again we felt he should be eligible when he has reduced it to 75 per
cent, to put him on the same basis as a borrower under Part II.

The CuatrmaAaN: Shall Section 9 carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Shall I report the bill without amendment?
Hon. SENATORS: Agreed.

Senator BURCHILL: Mr. Chairman, I have been very much impressed with
the way this corporation has grown in recent years and undoubtedly it must be
Performing a worthwhile service to the agricultural people of Canada, particu-

larly in later years. The figures that were given last night in the house were
28101-4—2
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most impressive to me. Mr. Owen, you finance this corporation, I understand,
on the difference between the rate of interest charged on your loans and the
rate that you pay the Government for the money you receive. Is that correct?

Mr. Owen: That is right, Senator Burchill.

Senator BurcHILL: How did you come out in your 1961 experience?

Mr. OwWeN: We lost $776,000.

Senator LEONARD: How is this rate of 5.5 per cent, the current rate charged
by the Government, determined? It is not fixed in the act, is it?

Mr. OwWeN: No, sir, that is fixed by Governor in Council. It is in accordance
with the cost of money. It is established by the Government as a lending rate
for money provided to all crown corporations and it is set every six months.

Senator ASELTINE: But the corporation still has a reserve of almost $3 mil-
lion?

Mr. OWEN: At the beginning of this fiscal year the reserve amounted to
$2.7 million.

Senator Rem: Is your lending rate the same all the way through?

Mr. OweN: Our lending rate is, but our borrowing rate varies a good deal.

Senator HugesseN: I think the sponsor of the bill said that at the present
time 92.1 per cent of the loans of the corporation are in good standing.

Mr. OwWeN: As of the 31st of March.

Senator HuGesseEN: How does that compare with previous years? Is your
ratio of good loans to bad loans going up or going down?

Mr. OweN: It has gone up a little bit over the last couple of years.

Senator HugesseEN: What has gone up?

Mr. OweN: The percentage of loans in good standing has gone up slightly
over the past two years. I rather think at the moment it may be a little lower
because of bad crop conditions last year. I have not an up to date estimate

of this but it may be just a little bit lower. This fluctuates a bit in accordance
with crops and revenue in the year.

Senator HugesseN: Does it show any great variation over the years?
Mr. Owen: Very little.

Senator Hiceins: The scheme is a success because your losses have been
so small, is that right?

Mr. Owen: I am not sure that I would want to measure the effect of credit
in terms of the amount of losses. I think it has been a success because of the
number of farmers we have enabled to develop economic farm units.

Senator Hiceins: I understood last night that the actual amount of money
lost because of bad loans amounted to $12,000.

Mr. OweN: Over the past three years it has been very little.

Senator VAILLANCOURT: Does not the province of Quebec make a rebate
to the farmer on the interest on the loan that he has with the corporation?

Mr. OweN: Yes, we charge 5 per cent interest, and the provincial govern-

ment pays the corporation half of the interest charges on behalf of each
borrower.

Senator VArLLaNcourT: For all the old loans?

Mr. Owen: For all the old loans up to a maximum of $15,000. They do
not pay anything on the amount above $15,000.

Senator LEoNaRD: Do they pay that even if the borrower does not pay the
balance?

Mr. OweN: That is right, sir.
The committee thereupon adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Tuesday, Novem-
I ber 20th, 1962.

@

3 ”\) “A Message was brought from the House of Commons by their Clerk with a
: Bill C-78, intituled: “An Act to amend the Income Tax Act”, to which they
v; desire the concurrence of the Senate.

The Bill was read the first time.

With leave of the Senate,

i The Honourable Senator McCutcheon, P.C., moved, seconded by the Hon-
! ourable Senator Choquette, that the Bill be read the second time now.

After debate, and—

The question being put on the motion, it was—
3 Resolved in the affirmative.

E The Bill was then read the second time.

The Honourable Senator MecCutcheon, P.C., moved, seconded by the Hdn-

‘. ourable Senator Choquette, that the Bill be referred to the Standing Committee
I on Banking and Commerce.

8 The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.

L\ :j‘-\ )
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MINUTES OF PROCEEDINGS

THURSDAY, November 22, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10.15 a.m.

Present: The Honourable Senators Hayden, Chairman; Aseltine, Beaubien
(Provencher), Brooks, Croll, Dessureault, Drouin, Farris, Horner, Hugessen,
Irvine, Isnor, Kinley, Lambert, Leonard, McCutcheon, McKeen, McLean, Pear-
son, Pouliot, Power, Reid, Roebuck, Smith (Kamloops), Taylor (Norfolk),
Thorvaldson, Turgeon, Vaillancourt, Willis and Woodrow.—30.

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel and the Official Reporters of the Senate.

Bill C-78, an Act to amend the Income Tax Act, was read and considered
clause by clause.

Mr. F. R. Irwin, Director, Taxation Division, Department of Finance and
Mr. J. F. Harmer, Assistant Director, Assessment Branch, Department of
National Revenue were heard in explanation of the Bill.

On Motion of the Honourable Senator Croll, it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 200 copies in French of their proceedings on the said Bill.

After discussion, it was Resolved to report the Bill without any amendment.

At 11.50 a.m. the Committee proceeded to the consideration of another
Bill.
Attest.

Gerard Lemire,
Clerk of the Commitee.



REPORT OF THE COMMITTEE

THURSDAY, November 22, 1962.

The Standing Committee on Banking and Commerce to whom was referred M
the Bill C-78, intituled: “An Act to amend the Income Tax Act”, have in i
obedience to the order of reference of November 20, 1962, examined the said
Bill and now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.
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THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

ferred Bill C-78, to amend the Income Tax Act, met this day at 10 a.m.
Senator Salter A. Hayden (Chairman), in the Chair.

report be made of the committee’s proceedings on the bill.

k
i be printed.
|
t

Revenue.

Orrawa, Thursday, November 22, 1962.

The Standing Committee on Banking and Commerce, to which was re-

On a motion duly moved and seconded it was agreed that a verbatim

On a motion duly moved and seconded it was agreed that 800 copies in
English and 200 copies in French of the committee’s proceedings on the bill

The CHAIRMAN: Honourable senators, we have present today representa-
tives of the two departments concerned in the presence of Mr. Irwin of the
i Department of Finance and Mr. Harmer of the Department of National

] Before we start there are two things I want to mention. One is that
i I am still optimistic enough to think that we might finish with the bill to
| amend the Income Tax Act this morning and also the bill to amend the Estate

| Tax Act. It is my fault that we might sit until 20 minutes to 1 o’clock. The
i second is that for the purpose of dealing as expeditiously as possible with
Bill C-78 we might deal with the sections that come along as a matter of
routine first, and save the three big ones with the multitude of words until

the end of our consideration. Is that the pleasure of the committee?
Hon. SENATORS: Agreed.

as between you and Mr. Harmer?

in section 1?

and which are described in much greater detail in clause 19.

Mr. Irwin: That is right.

1 The CHAIRMAN: Does clause 1 carry?

{ Hon. SENATORS: Carried.

| The CHAIRMAN: We go next to clause 3.

7

The CHAIRMAN: Then, Mr. Irwin, I gather this is going to be a team effort

Mr. F. R. IRWIN, Taxation Director, Department of Finance: Yes, Mr. Chairman.

The CHAIRMAN: My suggestion is that we might start with section 1.
Would you give the committee a very short explanation of what is involved

| ] Mr. IrwIN: Yes, Mr. Chairman. Clause 1 is consequential upon an amend-
! ment which we come to later in the bill. Clause 1 amends section 6 which
contains a number of items which must be included in income. It makes
reference to certain proceeds of disposition which must be taken into income,

:

)

‘h ) The CHAIRMAN: So, we do not need anything further on clause 1. It is
consequential upon another clause, namely, clause 19, the oil and gas provision?
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Mr. Irwin: Clause 3, Mr. Chairman, deals with holding companies.
Section 12(1) (¢) of the Income Tax Act now says that expenses incurred in
earning exempt income are not deductible. Subsection (6) which is being
amended here was added to the law some years ago to say that the provision
of section 12(1) (¢) shall not apply where a company meets certain require-
ments. The requirements are set out in subsection (6) which we have before
us. All this amendment does is to add the underligned words, and it broadens
the conditions under which a company can qualify for this exemption.

The CHAIRMAN: Since we are dealing with exemptions not allowed by this
section would you not rather say that it narrows the application of the
no-deduction rule?

Mr. IrRwin: It could be described in that way.

Senator CrorLL: Does it narrow or broaden it?

The CHAIRMAN: It narrows the no-deduction rule and therefore it broadens
your qualification to use it as an expense.

Mr. IRwIN: It can be described in another way, that is, it makes it easier
for a holding company to qualify for the right to deduct certain expenses.

The CHAIRMAN: It is relieving. Does clause 3 carry?

Hon. SENATORS: Carried.

The CHATRMAN: On clause 4—

Mr. IrRwiN: Clause 4 provides for increasing the deduction for dependents
by $50.

Senator PEARSON: In both cases?

Mr. Irwin: Yes, both the deduction for children qualified for family allow-
ance and dependents not qualified for family allowance.

The CHATRMAN: Does clause 4 carry?
Hon. SENATORS: Carried.

Mr. IrwiN: Clause 5 provides that parents whose children are eligible for
family assistance payments may claim only the deduction of $300 which is the
deduction for family allowance children and not the deduction of $550 which
would be the deduction for children not qualified for family allowance. It is
intended to put parents of children who receive family assistance payments in
the same position for tax purposes as parents of children in respect of whom
family allowance may be paid.

Senator LEONARD: Is this the same principle as that which has been applied
hitherto?

Mr. IrwiN: This has been in our annual bill for the last four or five years.
The CHAIRMAN: Does clause 5 carry?
Hon. SEnaTORS: Carried.

Mr. IRwIN: Clause 6 is intended to remove the conflict which now exists
between section 31A and section 29 of the act. Section 31A was added a year
or two ago to provide that certain payments made in respect of employment in
Canada, such as withdrawals or return of contributions under a pension fund,
when paid to a former employee in Canada who has become a non-resident,
shall nevertheless be taxable in Canada. Section 29 says that a person who has
begn resident in Canada for part of the year and for part of the year is non-
resident in Canada shall be taxable only on the income he receives while in
Canada; s0 it was necessary to amend section 29 to ensure that the payment
that was intended to be taxed under Section 31A would in fact be taxed.

';L‘he CHAIRMAN: A standard form of income tax was prescribed for the
provinces putting income tax into force. Did the question arise as to how you
could get income in those circumstances where the payment had fallen due
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after the man had become a non-resident. In other words, if he moved from
Ontario, from Windsor to Detroit? I knew there were some problems in con-
nection with that, that were difficult to deal with under the provincial Income
Tax Act.

Mr. IrRwiN: The particular problem that was dealt with in clause 6 did not
arise because of federal-provincial relations. However, in clause 7 we made
some changes which have arisen because of the sort of thing you mention.

The CHAIRMAN: I was just a section too early. Is that the substance of
what clause 6 does? I see that subparagraph (2) is consequential.

Mr. IRWIN: It is consequential upon the change in subclause (1).

Senator Brooks: Would this be a reciprocal arrangement with the other
country, where he was working—that is, he pays income tax here in Canada
for the time he works here and if he works in the United States, would it be
a reciprocal arrangement so far as their tax is concerned?

Mr. IRwIN: There is an arrangement both in our own law and in United
States law, and also in our tax convention with the United States, that one
country will give a credit for taxes imposed by the other.

Senator MCKEEN: Where there is a capital gains tax imposed, do you get any
credit? We have no capital gains tax here. If a man has to make a return in the
United States and if he has to pay any additional tax in that way, will he get any
credit?

Mr. IrwiN: If ah individual becomes liable for capital gains tax in the
United States, I am quite sure he would have to pay that tax.

The CHAIRMAN: Yes, even if he made the capital gain in Canada, if he is
accounting for income in the United States he must account under that law.

Senator McKEEN: It gives him credit for the amount paid in Canada on his
capital gain in the United States.

The CHAIRMAN: Yes.
Shall clause 6 carry?
Hon. SENATORS: Carried.

Mr. IRwiN: Clause 7 amends the section of the act which provides that the
federal tax shall be abated by 16 per cent in 1962, 17 per cent in 1963 and so on
up to 20 per cent in 1966. In connection with that federal-provincial fiscal
arrangement, it has been necessary to define the expression “his income for the
taxation year”. All that clause 7 does is define that expression in two cases. One
is the case of an individual to whom section 29 applies, who is a person who is
resident in Canada part of the year and for some other part of the year is non-
resident. The other case is the individual to whom section 31 applies who was not
resident in Canada any time in the year but who is taxable in Canada on certain
payments.

The CHATRMAN: He might have earned income in Canada from a business or
from employment and not be a resident of Canada?

Mr. IRwIN: Yes.

Subclause (2) does not make any change in substance, except to add a
reference to the new section 41A. It does change the wording and, we hope,
clarifies it.

The CHAIRMAN: 41A is the section which deals with production?
Mr. Irwin: The logging tax.

The CHAIRMAN: That would be necessary because the application of the tax
has changed. Under this bill it is a deduction from tax and under the law it was
an expense.
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Mr. IrwIN: Formerly it was an expense and now it becomes a credit for
tax purposes.

The CHAIRMAN: Shall clause 7 carry?

Hon. SENATORS: Carried.

Mr. IRWIN: Subclause (1) of clause 8 is consequential, in that it refers to
the amendment to be considered in subclause (2) of clause 8. Perhaps I should
say it is a little more than consequential. It provides that this definition of
related persons shall apply to all of section 39. Since we are, in the subclause 2,
adding a new subsection which uses the expression ‘“related persons”, it is
necessary to have the expression “related persons” apply to the whole section
and not just a portion of it as formerly. Subclause (2) deals with the definition
of associated companies. You will recall that in 1960 and 1961 the act was
amended to provide new rules under which the splitting up of companies into
smaller companies in order to obtain the benefit of the lower rate of tax on the
first $35,000 would be prevented. It has since been found that these rules might
preclude certain companies from qualifying merely because one was a trust
company which controlled two or more companies under a trust. Last year’s
amendment provided that the two or more companies controlled by a trust
company would not be associated; but it did not go quite far enough, and this
year’s amendment is intended to make clear that the trust company and the
companies it controls shall not be deemed to be associated, unless of course they
were set up in the way described in the new subsection (6b).

Senator HucesSEN: In the case of a company which owns another which is
incorporated for one person, and also owner of a company incorporated for
another, but they are completely unrelated, the amendment seeks to correct
that, is that the idea?

Mr. IrwiN: I am not sure that I understand you, senator. Last year’s amend-
ments made clear that the companies controlled by a trust company would not
be deemed to be associated, and this year’s amendment is intended to provide
that the trust company and the companies which the trust company controls
by reason of a trust are not associated.

The CHAIRMAN: What you are thinking of, Senator Hugessen, is if you have
a trust company holding shares of two different companies and there is the
same majority shareholder in each company?

Senator HUGESSEN: I thought the amendment was intended to correct
where one trust company, for instance, is the owner of a company which is
incorporated for some individual, and is also the owner of a company which is
incorporated for another individual, but completely unrelated. Wasn’t the idea
of the amendment to make sure that they would not be considered to be
associated companies, with the basic ownership related?

Mr. Irwin: That is right.

Senator HuGeESSEN: Then what is this amendment?

Mr. Irwin: Well, this takes care of the possibility of the trust company
and those companies controlled by the trust company being deemed to be
associated.

Senator HuGESSEN: Oh, I see.

Senator ISNOR: Why do you take it back to be applicable to 1961?

Mr. IRWIN: The year 1961, I believe, was the time from which this previous
amendment, to which I referred, applied. It was thought that it would be

neater if this amendment also dated from that time, because they both refer
to much the same situation.

: The CHAIRMAN: This is what was intended when they made the enactment
in 1961, but the language was not broad enough; so now they are broadening

it to make it clear, and taking it back to when the amendment was introduced,
and that amendment was made applicable in 1961.
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Senator PEARSON: It does not make any difference to the actual taxing of
the corporation or individual?

Mr. Irwin: This is relieving.

The CHAIRMAN: Yes, this is relieving, so it may remove a difficulty.

Senator CrROLL: What was likely done was that the department had given
the view that the trust company was not associated, and then found that the
language perhaps was not clear, and that is the intention, but it does not really
make any difference. Is that it?

Mr. HARMER: That is right, senator. I gave the committee the assurance
that this would be the way it was to be interpreted, but this makes it legal.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Now section 9.

Mr. IRWIN: Section 9 provides for the continuation of an arrangement
which has been in existence since 1960. This recognizes that in the province
of Quebec university grants are not granted to universities by the federal
Government. Instead, the province of Quebec imposes additional tax and pays
these grants itself. Now, under this arrangement the federal Government under-
takes to abate a corporation’s income tax in that province by an extra per-
centage point.

The CHAIRMAN:,K So it is 10 per cent in relation to corporation taxable
income earned in Quebec, and it is 9 per cent in the other provinces?

Mr. Irwin: That is correct.

The CHAIRMAN: Now the second part of that.

Mr. Irwin: The second part is merely the coming into force provision to
pick up where the previous provision left off.

The CHAIRMAN: Shall section 9 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 12. We shall skip sections 10 and 11 for the
moment, that is, dealing with production incentive, and come to those later.

Mr. IRWIN: Section 12 changes the method of treating provincial taxes on
income from logging operations. Formerly provincial taxes on income from
logging operations were allowed as a deduction in computing income. This
amendment provides that such taxes shall be a credit against federal tax, but
the maximum is a credit equal to two-thirds of a tax at 10 per cent.

Senator CroLL: I do not understand what you are doing.

The CHAIRMAN: Instead of being an expense it becomes a deduction directly
from tax.

Senator CroLL: I do not understand it. Please give me the background.

Mr. Irwin: I believe the background of this, sir, is that representations
were made that the logging industry was subjected to very heavy taxes and
to taxes that were not borne by other industries. They paid ordinary federal
income tax, they paid provincial tax, and in addition they paid this provincial
logging tax. The federal Government has gone, let us say, two-thirds of the
way to remove this additional impost.

Senator BrRooks: Does this apply to all provinces?

Mr. IrwIN: It applies to all provinces, but at the present time only the
provinces of Ontario and British Columbia impose a logging tax.

The CHAIRMAN: Shall section 12 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 13.
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Mr. IRwIN: Section 13 merely adds the underlined references to the new
sections 40A, which is the production incentive, and 41A, which is the credit
for provincial logging taxes.

The section being amended is the one which provides a special formula for
calculating tax on recaptured depreciation and since the new section 40A
provides a deduction from tax and the new section 41A provides for a credit
against tax it is necessary to include these adjustments with all other adjust-
ments for tax purposes in this special formula.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Carried.

Senator Drouin: Mr. Chairman, section 41A is the section which we stood,
dealing with production incentives?

The CHAIRMAN: That is right.

Now we come to section 14.

Mr. Irwin: Section 14 merely provides that the minister’s demand for a
return may be served personally.

The CHAIRMAN: Shall the section carry?

Hon. SenaTors: Carried.

The CHAIRMAN: We come now to section 17.

Mr. Irwin: Mr. Chairman, section 17 deals with registered retirement
savings plans and it provides that funds may be transferred from one registered
retirement savings plan into another registered retirement savings plan or
into a registered pension plan without tax liability arising on the funds
transferred.

Senator ASeLTINE: This is a relieving measure, is it not?

The CuARMAN: This is part of the portable pension scheme, is it not?

Mr. Irwin: This measure increases the portability of the funds set aside
to provide retirement income.

- Senator Wooprow: Does this do anything to increase the price of a pension
plan?

Mr. IrwIN: Registered retirement savings plans are individual plans. Each
person has a plan of his own.

Senator Woobprow: But does this new legislation result in more cost to the
individual for his plan?

Mr. Irwin: No, sir, as it stands at present there is a tax penalty if an
individual wishes to take his money out of a registered retirement savings plan.
This will permit him to move from one plan to another or to take it out of
a plan and put it into a pension plan.

Senator Wooprow: Without tax liability?

Mr. Inwin: Yes.

Senator Isnor: Are you satisfied that this is workable?

Mr. IrwiN: Yes, sir.

The CrarMAN: It is going to create more problems, as I see it. The funds
themse}ves are going to have to be pretty liquid or have a certain portion
that will be pretty liquid to provide for these transfers.

Senafcor McKEegEN: Can that money be used to buy an annuity? Can a man
gontrlbutlng to a pension plan draw the money out of the fund and put it
into a Government annuity and still be exempt from paying a tax on the funds?

Mr. IRwIN: The kind of transfer you are referring to, of course, is from a
pension plan to an annuity. That is not actually covered here although it is
permitted under existing legislation. The annuity to which you refer would have
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to qualify as a registered retirement savings plan. There is no provision under
which one can withdraw his contributions from a pension plan. In fact, the
rules of the pension plan probably would not permit it. In any case the law
does not permit transfers free of tax from a pension plan into what you might
call ordinary annuities.

Senator McKEEN: Government annuities?

Mr. IrwiN: Well, a Government annuity may qualify as a registered retire-
ment savings plan but it so qualifies only if the person purchasing it asks that
it be registered. It is also possible to buy a Government annuity which will
not be a registered retirement savings plan.

Senator IsNOR: Is it not a “must” that you must register it before you can
deduct the premium from taxable income?

Mr. IrwiN: It must be a registered retirement savings plan before your
premiums or contributions are deductible.

The CHAIRMAN: Shall the section carry?
Hon. SENATORS: Carried.
The CHAIRMAN: What have you to say on section 18, Mr. Irwin?

Mr. IrRwin: Clause 18 is of interest to profit-sharing plans. The law contains
a reference to two kinds of profit-sharing plans, one is called an employees
profit-sharing plan and one is called a deferred profit-sharing plan. The main
difference between these two kinds of plans is that allocations under an em-
ployees profit-sharing plan must be included in income whether the member
gets the cash in his hand or not. Under a deferred profit-sharing plan the yearly
allocations are not taxed each year but are taxed only when received by the
member. Now it may happen that the members of an employees profit-sharing
plan would want to have that plan converted into a deferred profit-sharing plan
so arrangements have to be made to provide that the amounts which an employee
could receive tax-free under an employees profit-sharing plan may be received
tax-free eventually under a deferred profit-sharing plan, and one such item is
the excess of capital gains over capital losses made by the trustee of the em-
ployees profit-sharing plan. This amendment provides for a determination of that
amount at the time the employees profit-sharing plan is being converted into
a deferred profit-sharing plan. This is so that it may be established at that time
and may eventually be received tax-free by the member of the deferred profit-
sharing plan.

Senator CroLL: I see what you are doing but that involves a ministerial
decision?

Mr. IrwiN: Yes, Senator Croll.

Senator CROLL: In each case there could be a considerable amount involved
or a considerable number of people involved and quite properly I realize you
are dealing with figures and matters of judgment. Suppose I did not like the
ministerial decision? On that particular aspect of it, what can I do?

Mr. Irwin: This is not obligatory upon the profit-sharing plan as I under-
stand it. This is only done upon the request of the employee’s profit-sharing
plan. You see if they do not have this provision the only way the employees
profit-sharing plan could establish a taxable gain would be to sell all its assets
and buy them back and this may be a difficult operation. So the people who are
interested in profit-sharing plans have asked that provision be made for the
minister to establish this amount of capital gains at the time when the transfer
to the new kind of plan is being made.

The CHAIRMAN: Without actually making a realization.
Mr. Irwin: Without going through the mechanics of selling and buying.
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Senator KINLEY: This profit-sharing plan for employees is, of course, a plan
in which the employer provides the money for the profit-sharing of the em-
ployees.

The CHAIRMAN: The company does.

Senator KINLEY: I mean, the company supplies it.

Mr. IRwIiN: That is the central feature of a profit-sharing plan, of course,
that the employer shares part of his profits with his employees, either in cash or
he sets the moneys aside for distribution later. Under some plans employees
may also put money into the plan, but those are savings funds, and there is no
deduction.

Senator KINLEY: That is for a certain purpose, for retirement or something
like that.

The CHAIRMAN: Usually in the case of an employees’ savings plan there is
a distribution of that over a certain number of years.

Mr. IRWIN: There is a wide variation in these plans, Mr. Chairman; some
do follow that plan. In others the employee puts in some savings and they may
be held until his retirement.

Senator KINLEY: How is this plan controlled? It is set up and jointly con-
trolled by the company and the men—who have a committee, I suppose?

Mr. IrwiN: This would be a matter for the employer and his employees
to work out themselves.

Senator KiNLEY: Is this controlled by statute?

Mr. Irwin: No.

The CHAIRMAN: By agreement.

Senator ISNOR: Does this profit-sharing concern the co-operatives in the
same way as the ordinary businessman?

Mr. IrRwin: I do not see why it would not. I do not see anything that would
prevent a co-operative from having a profit-sharing plan for its employees.

Senator IsNor: They allow their earnings to accumulate—
Senator McCuTcHEON: If they have any profits!
Senator Isnor: Yes, they have.

Mr. IrwiN: A co-operative is not a profit-sharing plan in the sense de-
scribed in the law.

Senator KINLEY: They declare profit dividends.

The CHAIRMAN: But we are talking about two different things. The profit-
sharing plan Mr. Irwin is talking about is one for the benefit of employees.
What Senator Isnor has been talking about is the profit-sharing scheme by
which the co-operative distributes monies to those who are members of the

co-operative, and they are not necessarily employees. Therefore, the two things
are entirely different.

Senator KiNLEY: Different to that extent, but what is the benefit in income
tax, in having such a plan for their employees? Do they declare their income,
for taxation purposes, on that profit-sharing?

Mr. IRWIN: The provisions made in the Income Tax Act for employees
profit-sharing plans is to provide that the income on the money that is held in
trust shall not be subject to income tax. If the moneys that were allocated under
an employees profit-sharing plan were distributed every year I suppose it might
not be necessary to have any provision in the Income Tax Act to cover it,
because it would be something—

Senator KiNLEY: —added to their income?
Mr. IrRwIN: Yes, added to their income.
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Senator KINLEY: Suppose that a company puts $5,000 into its profit-sharing
plan a year, could they put that in as an item of expense?

Mr. Irwin: This is something which, perhaps, I should have mentioned,
that the Income Tax Act also provides that the employer contributions to an
employees’ profit-sharing plan shall be deductible.

Senator KINLEY: Oh, I see.

Senator McCUTCHEON: Just as a contribution to a pension plan is.

The CHAIRMAN: That is right. Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 20, which starts on page 30.

Mr. IRwIN: This section is also consequential. It merely adds a reference

to the underlined clause 40A, which is the production incentive amendment;
and to section 41A, which is the credit for provincial logging taxes.

The CHAIRMAN: The general section deals with sales of inventory.

Mr. IRWIN: Yes. Again, there is a formula provided in this section for
determining tax.

Senator Pourior: Mr. Chairman, could I ask Mr. Irwin if he drafted this?

Mr. Irwin: Sir?

Senator PouLior: Did you draft section 19 yourself?

The CHAIRMAN: We are not at section 19 yet.

Senator PouLioT: No, but we are on section 20.

The CHAIRMAN: We decided in the beginning that there were certain

sections we would deal with first, and that we would take the big ones after
we got the small ones out of the way.

Senator PouLioT: Now we are on section 20.
The CHAIRMAN: Yes.

Senator PouLioT: I would like to know from Mr. Irwin if he drafted
section 20.

Mr. IrwiN: No, I did not, personally.
Senator PourLior: Who drafted it?

Mr. IrwiN: The bill was drafted by the Department of Justice, but, of
course, the Minister of Finance takes full responsibility for the bill when it
is introduced in the house.

Senator PourioT: I know all that, but that is not an answer to my ques-
tion. My question was clear and to the point. I wanted to know if you had
drafted it, and you said, “No”.

Mr. Irwin: That is correct.

Senator PouLioT: Now I ask another question: Who drafted it?

Senator McCutcHEON: He would not know. It was drafted in the Depart-
ment of Justice.

Senator Pourior: But “the Department of Justice” is a gentleman who is
in the income tax branch and who represents the Department of Justice, and
he is the one who has the inspiration to draft long clauses and sections, and
I would like to have him here in order to know how his mind works. It
would be very important, and I am sorry his head is not made of glass so
I could see how his brains are working. This is the question I wanted to ask
him; and I wanted to see him here. I do not want to be hard on Mr. Irwin,
he is a nice fellow, but I would like to know how the mind of the other
fellow works, in order to know how he drafts such clauses, clauses that are
Just as long as a worm that would start from the earth and climb to the sky.

The CHAIRMAN: Section 20 is not very long, senator.
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Senator PouLior: No, but it is an exception. I think of section 19, and we
have passd over it in a great jump.

The CHAIRMAN: We have not passed it yet.

Senator PouLrioT: No, but you have passed over it.

The CHAIRMAN: Yes, and I want to tell you it was a long hurdle.

Senator PouLior: I do not know yet who has drafted it.

The CHAIRMAN: Section 20—carried?

Some Hon. SENATORS: Carried.

The CHAIRMAN: Section 22.

Mr. IRwIN: Section 22(1) deals with the non-resident withholding tax on
interest. In December, 1960 the non-resident withholding tax on interest
going to non-residents was amended to withdraw the exemption which formerly
existed on interest payable in a foreign currency.

Mr. Irwin: However, at that time certain exceptions were provided. One
such exception was for obligations entered into before December 20, 1960. It
was also provided that where, upon the purchase of property, new obligations
were issued after December 20, 1960, which replaced obligations issued before
December 20, 1960, the interest on such obligations would also be exempt.
However, the wording of that exemption left a little bit to be desired. For
one thing there was a clear mistake in the very last word, and it was also
represented that some of the other wording was not clear. Now this amend-
ment is merely intended to clarify that exemption, and particularly to make
it clear that it is not necessary for these obligations to be the entire considera-
tion for the property that is acquired.

The CHAIRMAN: Now, then, the second part of section 22?

Mr. IrRwIN: The second part of section 22 merely makes it clear that pay-
ments for the use in Canada of videotapes, shall bear the 10 per cent non-
resident withholding tax in the same way as payments for the use of other films
for television.

The CHAIRMAN: I notice you make the coming in force date December 20,
1960. That is what was intended when you brought it in in 1960?

Mr. Irwin: That’s right.

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 23.

Mr. IRwiN: Section 23 adds companies whose principal business is mining
iron ore in Canada to the list of companies which are exempt from the addi-
tional 15 per cent tax imposed on profits earned in Canada by non-resident
companies carrying on business in Canada.

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 24.

~ The WirNEss: Section 24 provides that under certain conditions the
Minister of National Revenue must assess a non-resident for non-resident with-
holding tax and this will permit a non-resident to appeal under the ordinary
appeal processes of law.

The CrARMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 25.

Mr. IRwIN: Section 25 arises because of a new arrangement with the
provinces under which the federal Government agrees to collect the income
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taxes imposed by the provinces, and it has entered into collection agreements
for this purpose. This particular amendment will authorize the Minister to
allocate the tax collected.

The CHAIRMAN: You mean on his own responsibility and without appeal,
or is this a matter of agreement between the province and the federal Govern-
ment?

Mr. IrwiN: This is a matter of agreement between the federal Government
and the provinces.
Senator DROUIN: This matter was submitted to the provinces?

Mr. Irwin: I understand the provinces have similar provisions in their
law.

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 26.

Mr. IrRwiN: Section 26 is also consequential upon the new federal-provin-
cial fiscal arrangements. This will permit the Minister of National Revenue,
under prescribed conditions, to communicate information to the provinces.
Obviously the provinces have an interest in certain information because the
federal Government is collecting their taxes for them.

The CHAIRMAN: They would like to audit the collection possibly.

Senator CROLL: It is a little more than that as I see it. It is a further ex-
tension of passing out ‘information we have always been careful about.

The CHAIRMAN: It is for the purpose of the provinces imposing taxes
similar to those. The federal authority is an agent for the province in collect-
ing the tax.

Senator DrouiN: They have a mandate?

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 27..

Mr. IrwIN: Section 27 deals with administrative matters. The first part
provides that a sworn statement to the effect that a notice was served person-
ally shall be taken as prima facie evidence of such service and the second
part provides that the production of documents shall be taken as prima facie
evidence that the documents were filed.

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 28.

Mr. IrwIN: Section 28 merely provides that corporations deemed to be
associated for the purpose of section 39 shall be deemed to be associated
for all purposes of the Act. This is necessary because the concept of associated
corporations is now used in the new section providing the production incentive,
and in the new section dealing with 150 per cent deduction for increased
expenditures on scientific research.

The CHAIRMAN: Carried?

Some hon. SENATORS: Carried.

The CHAIRMAN: Now we get back to the ones we passed over—back to
section 2. This is the one dealing with scientific research. There is also another
section which deals with that too, isn’t there?

Mr. IrwiN: The first part of section 2 is merely consequential; it is a
reference to the deduction, the new deduction to be permitted by the new
Section 72A, which will be added by clause 16.

28024-8—2
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The CHAIRMAN: At the same time we could consider section 2 and section
16. You will find section 16 starting on page 15. That is dealing with
scientific research.

Mr. Irwin: The second part of clause 2 is also consequential.

Mr. IRwIN: The second part of clause 2 is also consequential upon the new
credit for provincial logging tax. The particular paragraph being amended now
provides that there shall be a deduction for provincial logging tax and provin-
cial mining tax. Since the deduction for provincial logging tax is being replaced
by a credit those words are taken out of this paragraph.

The CHAIRMAN: Shall clause 2 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Would you deal now with clause 16 which is the provision
for the extra 50 per cent making a total of 150 per cent deduction for scientific
research? .

Mr. IRWIN: Sections 16 and 15 together provide the amendments to carry
out the proposal that additional expenditures on scientific research be deducted
at the rate of 150 per cent. You will note that the procedure followed in the
bill is that of saying that the existing section 72 dealing with scientific research
remains in the law to provide a 100 per cent deduction for expenditures, and
a new section 72A has been added to provide for the additional 50 per cent
deduction for increased research expenditures. The plan is that increased
research expenditures shall be measured by reference to expenditures in a base
period, or base year. The base year is the last taxation year of the corporation
ending before April 11, 1962.

The CHAIRMAN: Mr. Irwin, on that basis it means if I spend $100,000 in
1961 on scientific research I would have been entitled to a 100 per cent deduc-
tion; is not that right?

Mr. IRWIN: Yes.

The CHAIRMAN: If in the next year I spend $150,000, in relation to the
$100,000 it is the same as in the base period and I would get only the 100 per
cent, and in relation to the other $50,000 I would get 150 per cent. Is that
broadly it?

Mr. IrRwiN: Yes. From the way the law is set up you get 100 per cent
in relation to everything, and an additional 50 per cent in relation to the extra
$50,000.

Senator BrRooks: Would not the date of April 11 have something to do
with that?

The CHAIRMAN: That is the commencement point.

Senator Brooks: It would not be the year 1861-62, but 1961 up to April
11, 1962, and from April 11, 1962 on.

Mr. IRwiN: In the Chairman’s example I am assuming it is the second
year where he has spent the $150,000, and that would be the taxation year
ending in 1962 after April 10.

The CHAIRMAN: That is right.

Senator BROOKS: Yes.

Senator LEoNARD: Mr. Chairman, may I ask: Are the capital expenditures
and the current expenditures on research lumped together to determine this
base figure for your base year? In other words, a company might build a
research centre in the base year putting out a very substantial capital amount
which would not be duplicated for another 10 or 15 years, but its current

expenditures will increase. Does the base used include both capital and current
expenditures?
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Mr. IrwiN: Yes, sir, both the base and the increased expenditures in
respect of which the 150 per cent deduction is made includes both current and
capital expenditures.

Senator LEONARD: That rather penalizes the company that has made a heavy
capital expenditure in the base year. I rather assumed from the resolution
when the minister introduced it that there would be two separate calculations;
one with respect to capital expenditures, and the other with respect to current
expenditures. There is no encouragement to a company which has had a very
substantial capital expenditure in this case. It is actually penalized.

Mr. IRwIN: It is quite true that it will be more difficult for a corporation
of the kind you describe that has made extensive capital expenditures in the
base period to achieve increased research expenditures in the following years.

Senator LEONARD: Yes; you put it that way.

Mr. IrwiN: I might add that this point was placed before the Government,
and I can assure that it was carefully considered. The way in which the law
appears is the policy decision of the Government.

Senator LEONARD: I would have thought it would have been the other
way in view of the fact that the capital expenditures are treated differently
from the current expenditures that there would have been two bases to
encourage the companies to do both things; to increase their capital expenditures
and also their current expenditures.

The CHAIRMAN: Do you mean by establishing over a period in the past
a standard of capital outlay or expenditure?

Senator LEoNARD: That might be one method, but certainly to put the two
together means that the company which has already gone ahead with a heavy
capital expenditure is penalized. It would have been quite simple, it seems to
me, to have separated the two.

The CHAIRMAN: Yes. The other thing, Mr. Irwin, is that the current
expenditures are a deduction—and the capital expenditures are also—from
income in the year in which they are made.

Mr. IrwiN: Yes, sir.

The CHAIRMAN: If there is no income—if the deduction throws the com-
pany into a loss in that year is it the plan that the loss is carried forward in the
ordinary way of any loss that results from a deduction of expenses?

Mr. IrwiN: Yes, sir, this could create a business loss that could be carried
forward in the same way as any other business loss.

The CHAIRMAN: It can be carried back one year or forward five years?

Mr. IRWIN: Yes.

The CHAIRMAN: The other point I have is in relation to the capital expendi-
tures. If you should dispose of those capital assets afterwards and make a gain
then there is recapture?

Mr. IRWIN: Yes, sir. There is provision that if assets which were acquired
in respect of scientific research are subsequently disposed of something must
be taken into income. I believe the Government felt that if this provision were
not placed in the law it would be possible for a company to acquire a sub-
stantial volume of assets and thereby show a substantial increase in research
expenditures, claim the additional 50 per cent deduction for that year, and then
in the next year dispose of the assets.

The CHAIRMAN: But there is this problem here that you have two elements
of recapture. One would be recapture of the extra 50 per cent, the excess of
deduction for scientific research, in the event of a sale of capital assets, and
there is a formula for recapture up to 50 per cent. Then, suppose the capital

28024-8—2}
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asset is sold at a gain then the ordinary recapture provision, bringing the gain
up to the extent of the depreciation that has been taken, applies bringing that
into income for that year too?

Mr. Irwin: Well, the ordinary recapture provisions apply with respect to
the 100 per cent deduction, and the provisions in the new section 72A apply
only with respect to the additional 50 per cent deduction.

The CHAIRMAN: But the point is that whatever I sell the capital asset for
what is left after I have written off the 100 per cent in the year in which I
got it is gain, is it not?

Mr. IrwiN: Under the ordinary recapture provisions, yes, sir.

The CHAIRMAN: So I am going to be faced with recapture on the sale price
of up to 100 per cent of the cost, and I am going to be faced with recapture of
the 50 per cent?

Senator LEONARD: It is given by this bill and then taken away as and when
you sell.

Mr. Irwin: If you sell the assets in respect of which you claim the addi-
tional 50 per cent deduction.

The CuAIRMAN: How do you distinguish my expenditure on capital assets,
say, in putting up a building? How do I distinguish as between the 100 and
the 50? What part of the building? I would like to relate the extra 50 per cent
to some part of the building that was not worth anything.

Mr. IrwiN: I will have to refer to my colleague, Mr. Harmer.

Mr. HarMER: I do not know that I understood your question. Are you
disposing only of part of the building?

The CHAIRMAN: I put up a building. I get 50 per cent deduction. At a
subsequent period I sell all these buildings. Then there is a recapture of the
100 per cent in the ordinary way and there is a recapture of the 50 per cent
under this provision? Is that correct?

Mr. HArRMER: That is correct.

The CHAIRMAN: Could I allocate the capital assets—say, could I say that
the least valuable one was put up, that they were the ones I got the 50 per
cent increase on?

Mr. HARMER: I would hope not.

The CHAIRMAN: I do not know.

Senator KINLEY: Is there any question of a successful conclusion being
necessary to qualify you when you apply for deduction for research?

Mr. Irwin: No, sir. It is not intended to wait and see whether the research
produces anything of value. It is deductible in the year in which the expenditure
is made.

Senator KINLEY: We are told how expensive it is to have research into
antibiotics and new drugs. Would they enter the field of incentive or new
research, would they be qualified, in the case of a manufacturer of antibiotics or
new drugs. There is an immense amount of money spent on this.

Mr. IrwiN: I should think so. Of course, the determination of whether a
particular expenditure is on account of scientific research or not will have to
be made by the Minister of National Revenue. The bill before us provides that
he may obtain the advice of other agencies of Government, in determining
_ whether or not an expenditure is on account of scientific research. Personally

I should think the kind of expenditure you mention is research expenditure.

Senator KINLEY: We know that the expense of failure in these operations
contr.lbt_ltes largely to what we call the excessive cost of new drugs. Does the
reclaiming of the amount have anything to do with it?
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Mr. IrwiN: The provisions we have called recapture provisions and which
we have just discussed, refer only to the disposition of capital assets acquired
for research.

Senator KINLEY: I see.

Senator LEONARD: I take it that the 5 per cent limitation has disappeared
now, and also the question of approval of a program by the minister; and
instead of that it is a question of determination whether the expenditure is a
scientific expense for the purposes of the act.

Mr. IrwIN: Yes sir. What used to be referred to as the 5 per cent rule has
disappeared.

The CHAIRMAN: Is there not some provision here that the minister may
consult with the National Research Council?

Mr. IRwIN: Yes.

Senator LEONARD: That is only with respect to the question of the expen-
diture itself being within the provisions of the act?

The CHAIRMAN: Yes. There are two questions I should like to ask. You have
a formula and some provisions dealing with associate companies, dealing with
scientific expenditure and also as to recapture. In relation to associated com-
panies how are they treated as against any other company in connection with
scientific research expenditures?

Mr. IrwiN: The law provides that where companies are associated, the
increased expenditure for the associated group must be determined and then
that total for the group is apportioned among the members of the group.

The CHAIRMAN: On what basis?

Mr. IrwiN: On the basis of the increased expenditure which each member
shows.

The CHAIRMAN: You take the expenditures of the base year and then you
take the expenditures of the taxation year and establish the percentage?

Mr. IRwin: It is quite a complicated formula, I am sorry to say, but perhaps
I could explain by means of an example. Suppose we have associated companies
A and B and suppose company B acquires the business of company C which
was associated with it in the past year. This is an added complication, which
you have not referred to, but it is in the formula dealing with associated com-
panies. This added provision to which I refer merely is to the effect that, if
the company which was associated in the base period has been acquired by
another company, the base of the acquired company must be included in the
base of the company which takes over the business. Suppose the company A
spends sixty in the base period and a hundred in the year in question, and
company B spend $110 in the base period and $150 in the year in question,
the first step would be to determine the expenditures made in the year by
corporation A, deduct its base expenditures and also deduct any payments
which it may have received from Government, to find its increased expenditure.
The next step is to find the aggregate expenditures in the year, of all the asso-
ciated companies, and deduct their base expenditures and anything they have
received from governments, to find the total increased expenditures for the
group. Thus you find a total increase for all the associated companies.

The CHAIRMAN: That is the sum total of those?

Mr. IRWIN: Yes. Then you apply the formula which is the amount deter-
mined for our company “A” over the amount determined by all the companies
in the group, times the increased expenditures for the group.

The CHAIRMAN: Yes, and when you do that calculation what is the result?

Mr. IrwIN: You get a proportion of the increased research expenditures
for the group as a whole. The effect of this formula is, of course, that the total
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of the increased research expenditures for each member of the associated group,
the aggregate of the increases shown for each member of the group, may not
exceed the aggregate shown for the group as a whole; and this is intended to
prevent the associated companies shifting their research expenditures in such
a way as to concentrate the increase in one or two companies.

The CHAIRMAN: Does it have to be that complicated, Mr. Irwin?

Mr. IRWIN: I would certainly welcome a formula which was not so com-
plicated.

The CHAIRMAN: Well, I will give you a suggestion for some of those which
come later, but at the moment I have not any suggestion for this, except to
deduct the dollars that each one spends. Why do you have to make any difference
because the companies are associated?

Mr. Irwin: I think, sir, because otherwise it would be very easy for as-
sociated companies to shift their research expenditures so that one or two
would show a very large increase.

Senator HUGESSEN: Those are the companies that would be earning money.

The CHAIRMAN: Yes. I mean, is the suggestion that because I am earning
money I am going to spend this amount of money on research?

Mr. Inwin: Well, if it were not for this all the companies in the group, for
example, might in the year we are looking at spend exactly the same as they
had spent in the base period. If they could arrange for one company in the
group to do all the research that company would show a great increase, and
that one company would qualify for 150 per cent deduction, but the total increase
in scientific research would be nil, looking at the group as a whole.

The CHAIRMAN: Then on that basis you are suggesting that this allocation
where you have associated companies is beneficial to the association of com-
panies?

Mr. Irwin: No, sir. It is designed to prevent associated companies getting
an advantage from this without increasing their research.

Senator HuGeESSEN: Like putting all the expenditures of all the companies
into one bottle?

Mr. Irwin: Yes, that is right.

Senator McCuTcHEON: I know of cases where associated companies have
engaged in some business and all those companies up to date have done all the
research, and this provision, as I understand it, is designed for the group as a
whole.

Senator LEoNaRD: Would it not be simpler to say that there would be no
allowance in the case of associated companies beyond the total amount of the
increase of all the associated companies, over the year?

Mr. IrRwin: Well, in effect I think this does that, but it goes further and says
how it shall be allocated among the companies.

Senator LEONARD: As long as you have the bar against any overall increase.

Mr. IRwIN: Moreover, this takes care of the additional situation where one
of the associated companies may have taken over the complete business of a
company that was associated in the base period and is no longer in existence in
the year in which we are looking at. :

; The CHATRMAN: Mr. Irwin, that does not present a problem. If in the taxa-
- tion year there is no increase in research expenditure unless the expenditure

exceeds the sum total of the expenditure of these companies in the base year
or the base years, and then you separately provide if there is an acquisition, the
bgse of that company that is acquired has to come into that base period calcula-
tion. Then you get rid of the formula and pages of calculation here.
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Senator LEONARD: As long as they don’t get an overall increase.

The CHAIRMAN: That is right.

Mr. HARMER: You are still left with the problem, Mr. Chairman, of where
the group as a whole expended one dollar more. It would then get under your
suggested amendment.

The CHAIRMAN: No; they would only have a dollar of increase.

Mr. HARMER: Who would get it?

The CHAIRMAN: The company which spent it.

Mr. HARMER: Well, all this attempts to do is allocate what is available
to the group as a whole among the group.

Senator McCuUTcHEON: But if you allocate to some which have engaged in
research and to others which have not, they are still all associated. Assuming
some companies are profitable and they increase their research and get a
certain credit, I will agree they should not get more credit, that the total
credit should not be in excess of the total among the group. Would your formula
allocate that increase among all the associated companies, some of whom
have never done any research and maybe operating at a loss?

Mr. IrwiN: No, sir.

Senator McCuTcHEON: Well, there could be groups of associated com-
panies, many of which are operating at a loss, which do no research, and
have no intention of doing research. Do you merely allocate among those
who do research, and leave out some of the associated companies?

Mr. IrwiN: It is allocated in proportion to the increase in research done
by the companies in the group; or to express it in another way, only those
companies in the group which show increased research expenditures are alloca-
ted a portion of the total of the increase of the group.

Senator McCuUTcHEON: And if only one showed increase, that company
would receive the full benefit?

The CHAIRMAN: But there is a catch there.

Mr. IrwiN: I think that is the way it works.

The CHAIRMAN: Let us take the case of three associated companies.
You start out by taking what your base is, then you take what they spend
in the taxation year, and the difference is the increase over all. Then on
that basis you allocate the increase to the various companies in the association
that they actually made in increased expenditure?

Mr. IrwiN: That is right.

The CHAIRMAN: But the effect of associating them is that you build up a
higher base.

Senator ROEBUCK: I do not see why you should have to discriminate
against groups of companies. One manufacturer of shoes, for instance, may
experiment and benefit the whole trade, while another manufacturer may do
no research or experiment.

The CHAIRMAN: But this is associating groups for the purpose of income
tax and does not take into account the ordinary operations of an independent
manufacturer.

Senator KINLEY: Does not each company have to show its expenditure?
The CHAIRMAN: Let us suppose that there are three companies in a group,
and one spends $200,000 in research, and the other two companies spend
$50,000 each. That is $300,000 on behalf of scientific research expenditure. If
in the next year the group have spent $400,000, but the one company may
have had only $5,000 in the base period and spent $50,000 in the taxation
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year, does this not bring down the amount of the increase that is allowed
because of the putting together of these companies’ expenditures in the base
period?

Mr. HARMER: It comes down to individual members’ credit but only to
the extent that other members of the group have made less expenditures in
the tax year than they did in the base years.

The CHAIRMAN: Therefore this formula will produce something less in
the case of associated companies than the sum total of the actual increase for
the company in scientific expenditure in the taxation years.

Mr. HARMER: If you only added up all the increases that come into the
sum total, yes, but if you take all the increases and deduct all the decreases
it will come up to the same thing.

The CHAIRMAN: I am not concerned about the decreases, am 1?

Mr. HARMER: I think we are, Mr. Chairman, otherwise we would do what
Senator McCutcheon said it would be very easy to do before, put all your
scientific expenditures in a company which did not have any before.

The CHAIRMAN: Or disassociate myself and achieve that result.

Mr. HARMER: Of course that is another matter.

Senator CrRoLL: Mr. Chairman, aren’t they trying to foresee the problems
that may arise at that time and perhaps are groping a bit on this? You can-
not say they are being unfair to anyone but they are rather foreseeing such
problems as you have already suggested to the committee with respect to
another section and attempting to lay down a formula which may or may
not work out in the end and they may have to come back and correct that
formula, but for the moment it does not appear to me to do any harm to
anyone. Isn’t that what they are saying in effect?

The CHAIRMAN: Yes, in effect, but I am not so sure that in connection with
scientific research that we should work out any formula that will allow to
any company whether it is an association or not less than the increased
expenditure.

Senator CroLL: But the associated companies stand in some different
position than does the individual company, and what they are trying to do is
to stop a little finagling that often goes on between these associated companies
in such a way as Senator McCutcheon and others have said, about trans-
ferring or diverting from one to the other, and they are trying to have some
control. They may not have the control they think they have but on the
other hand aren’t they entitled to try that out?

The CHAIRMAN: What we are overlooking is the purpose of this legis-
lation. As I take it, the purpose is so that companies may increase their
efficiency or develop a better product or tailor a product so that it will be
attractive in the export market, and this is the justification that the Govern-
ment puts forward for allowing these expenditures as deductions because
in the long run they say it will be of benefit to Canada by providing more
employment, more export markets and therefore the revenues will benefit
by that increase. These are all purposes to be achieved. Now if that is the
objective in relation to scientific research what difference does it make who
spends the money?

Senator KiNLey: As long as they spend the money?

Th.e CHAIRMAN: Yes, as long as they spend the money, because they are
not going to make expenditures foolishly.

Senator CroLL: It may make a difference of revenue. Isn’t this a rather
careful step forward, a little hesitant step in trying to grope their way?

R
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The CHAIRMAN: I would agree with that, Senator Croll, particularly in
view of what I said the other night, that this is the first venture in the way
of allowing in excess of 100 per cent expenditure as a deduction and to that
extent I would say you should walk cautiously and maybe at the same time
carry a big stick. I am raising these points now because these positions may
develop and they may have to revise this thinking.

Senator CrROLL: Have they done anything else but revise on this act?

Senator McCuTcHEON: Mr. Chairman, if two associated companies in the
base year each spend $100,000, and in the present taxation year Company A
will spend $100,000 and Company B will spent $150,000. Therefore the asso-
ciated companies have increased their total expenditures by $50,000 and are en-
titled to the extra credit on that, I assume, but who gets the $50,000 credit.

Mr. IRwIN: The company which makes the increased expenditure.

Senator McCuTcHEON: That is not what I understood from the Chairman’s
remarks. .

Senator LEONARD: I understood that each company got half of it.

Mr. HARMER: That is what will happen in your example. The example we
are concerned about is where Company A spends $10,000 less than it did in the
base period and Company B spends $50,000 more, the overall increase being
$40,000, and instead of giving the whole $50,000 to B and nothing to A, B
would now get the whole $40,000.

Senator McCuTCHEON: I see. If that’s the way it works, it is all right.

Senator HUGESSEN: Let me give another example: Suppose three associated
companies, A, B and C, in the base year A spends $50,000, B $50,000 and C
$100,000. In the next year, Companies A and B spend nothing and Company C
spends $200,000. That means that for the group as a whole there is no increase.

Mr. IRwIiN: Nobody gets anything in that case.

Senator McCuTcHEON: C would, of course, get the full $100,000 without the
5 per cent limitation?

Mr. IrwiN: Yes.

The CHAIRMAN: Are you sure, senators, that you all understand the section
sufficiently?

Senator CrRoLL: I am sure that we do not understand it.

Senator McCuTcHEON: I think if you add the word “sufficiently”, I would
say yes.

The CuAIRMAN: Sufficiently for passing the section. I think we have in-
dicated that it is complicated. Mr. Irwin, if you did not believe it before we
started you must believe it now. I do not think there is anything more we can
do. We have your assurance, Mr. Irwin, that it is workable and does not work
any injustice, and we have Mr. Harmer’s assurance too to that effect.

Mr. IrwiN: We hope so.

The CHAIRMAN: Shall these sections 2, 15, and 16 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Now, we have to deal with sections 10 and 11, production
incentives.

In view of the complicated nature of this formula I do not know what we
are going to gain by trying to analyse it. First I would like to ask Mr. Irwin a
question: If we were looking for simplicity what objection would there be to
granting a percentage of the increase in sales as a straight deduction from tax
otherwise payable. Supposing the increase in sales during the year for the base
period was $50,000, and supposing you said, “Well, to that extent we will allow
you 2 per cent or 2% per cent on that increase in sales as a deduction against
tax”, that would have the virtue of simplicity, would it not?
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Mr. IRwiN: I think so. I am not sure that I can see all the results that
might flow from this.

The CHAIRMAN: You would still need your provisions to establish the
amount of the increase by setting out how you arrive at the sales base and
determine the increase. You still have to deal with the artificial transactions,
but the formula for determination here is based on an allowance of 50 per cent
of the taxes that would otherwise be payable in relation to the increased
amount of sales, and that becomes a very complicated formula.

Mr. IRwIN: Of course, this might make a great difference in its effect as
between companies. A company which had increased sales of $500,000 would
get a very large tax saving; it might not have a large amount of taxable in-
come. This formula here, of course, relates sales to taxable income, and pro-
vides a concession which is related to the taxable income of the company.

The CHAIRMAN: When I said “2% per cent,” I talked about that in relation
to the $50,000. I would expect that as the sales increased that would be graded,
that percentage rate would be graded down.

Senator McCuTcHEON: It does, however, discriminate between companies
who have different profit margins. Taking your figure of $50,000, I can think
of some companies that would pay more tax on that increased sales because
normally they operate on a margin where a deduction of tax would be equiva-
lent to the tax on increased sales.

The CHAIRMAN: You are talking of companies within the eligibility list
here—manufacturing and processing companies?

Senator McCUTCcHEON: Processing companies.

The CHAIRMAN: There are certain exclusions on processing companies,
packaging. On a $50,000 increase in sales to get $1,230 is quite a struggle.
However, I have had my say on that, and I am only throwing it out as a
suggestion, but I think this method of making an allowance is not new in
the Income Tax Act.

Mr. Irwin: I might add, if I may, Mr. Chairman, that part of the com-
plexity of this provision arises because of our dual rate of income tax, the
lower rate on the first $35,000 and the higher rate on the excess over $35,000.

The CHAIRMAN: Sometimes, when you find a difficulty of that nature
presents itself, you try to find another approach, and that difficulty would not
present itself if you could settle on proper percentages in relation to the
increased volume of sales.

Mr. IrwIN: Yes, but would you not have to have a long series of rates?

The CuamrMAN: After all, have you looked lately at the list of rates in the
table for individual income tax?

Mr. Irwin: Yes.

The CuairMmaN: Well, you have a long list there.

Mr. IRwIN: A series of graduated rates for individuals, that is quite true.

Senator CrorL: Mr. Chairman, I am intrigued by what you said, but I
do not quite get the reply to it. I am interested to hear Mr. Irwin’s views on
that. He said there may be some difficulty because of the different rates of the
tax, and the $35,000 that he has in mind, but is that. the only objection.

Mr. Irwin: I think the other objection has already been referred to by
.myself and Senator MecCutcheon, that this approach, unless we had very
carefully graduated rates, would have unequal impact among companies,
depending on their ratio of profits to sales.

The CHATRMAN: Are we wedded to the principle of equal impact?

Senator CROLL: Are not we?
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The CHAIRMAN: For a company that increased its sales by $50,000, it is
not necessarily going to end up, in this calculation, with $1,230 of deduction
from taxes because the unequal factor is for operating cost and the other
deductions.

Mr. Irwin: I would not like to suggest, Mr. Chairman, that there is not
a simpler way to provide an incentive for businesses. One can think of many
ways in which tax concessions could be provided. I think all I could say is
that the Government, after considering a great many possible methods, decided
upon this one and, of course, as you know, it is my role to try to explain what
we have here and not to defend it.

The CHAIRMAN: I was not trying to embarrass you; I would not do that:
I am trying to get your approach to an alternative method, as to whether it
had some attraction. It certainly has the virtue of simplicity.

Senator DrouIn: But would it affect the Government revenue if we
changed from his formula to your simpler formula, Mr. Chairman?

The CrairMmAN: It would only if your graduated rates were adjusted to
give more benefit to the taxpayer, but by adjustments in rates you could
achieve the same result without all this calculation. You might deprive the
lawyers and accountants of a little income, but maybe they would give that
up for the good of the cause.

Senator CroLL: This formula which you have decided on, may I ask you
whether it is being applied in other countries?

Mr. IrRwiN: I do not know of any country that does use this particular
kind of incentive.

The CraiRMAN: When you say, “this particular kind of incentive,” certainly
in the European countries they do follow the principle of allowances in excess
of 100 per cent of expenditures as a deduction before the calculation of tax.

Mr. IRWIN: Yes, there are many kinds of tax concession and incentive, but
I do not know of one that is tied to increased sales in the particular way this
one is.

Senator DrROUIN: Even in West Germany.

Mr. IRWIN: Some countries, I know, have large concessions based on
increased export sales, and I think the concession in those cases was tied to
greater capital cost allowances, and was not a deduction from taxes.

The CHAIRMAN: They have a capital cost allowance in excess of 100 per
cent, and they have investment reserves where you are allowed to write off
in excess of 100 per cent, and I think there are some sales incentive plans too,
but I am not sure. However, all I understood Mr. Irwin to say was the formula
and the approach which this bill achieves is not one that he has seen anywhere
else. Is that right?

Senator DrouIiN: He has not looked, perhaps.

Mr. Irwin: I do not know what the result it achieves will be. We have
not seen that yet. The mechanics of this incentive system certainly were not
copied from that employed in any country we know of.

The CuAaRMAN: I would hope in a country where it had been operating
for some time they would have achieved a little more simplicity, and we might
look at it and see what they have done.

Mr. Irwin: We do try to keep informed on methods employed by other
countries. I would like to suggest, if I may, that while this formula does look
complicated, for a great many companies it will be reasonably straightforward.
It will be reasonably straightforward. They will know their sales in the base
period; they will know their sales in the year in question and they can very
easily calculate their increased sales. They take the increased sales in the year



28 STANDING COMMITTEE

over sales in the year and to arrive at a percentage. The percentage is applied

to taxable income to determine the taxable income attributable to increased

sales. The tax on that taxable income is then abated under this provision.
Senator DrROUIN: What is the base year, 1961-62?

Mr. IRWIN: For the first year there is one base year, that is the last taxation
year ending before April 1, 1962. For the second year in operation the base will
be the average of the two complete previous taxation years, and thereafter
the base will be the average of the three previous taxation years.

Senator DRoOUIN: So the years which will be used as a base have already
expired and passed.

The CHAIRMAN: No, only the first one.

Senator DrouIN: What would prevent a company from reducing its sales
in one year and they can resume then the impulse in their sales?

The CHAIRMAN: When you are dealing with the year going forward from
April 1, 1962, you take the net sales for the previous year, then in 1963 the
base would be a half of 1961 and 1962, and when you come to 1964 it would
be a third of 1961, 1962 and 1963; is that right, Mr. Irwin?

Mr. Irwin: That is right.

The CHAIRMAN: If you reduce for a while you only get an over-all lower
base.

Senator DROUIN: A lower base and better reductions later on.

The CHAIRMAN: There are provisions for getting at artificial sales, and what
might be called the correlation which could develop in sales among a group of
associated companies. I suppose if the increase in sales is not actually an
increase in the volume, but only in the dollar amount, you would still qualify
for this benefit?

Mr. IRWIN: Yes.

Senator Isnor: Have you any other incentive rebate such as this applied
to other than those specified in this particular clause? I have in mind those
exporting firms who are looking for overseas business. Is there any incentive
for increases of business in their line?

Mr. Inwin: There are a number of provisions in our law which could
be described as incentive measures. But to answer your specific question
neither this provision nor any other which I can think of is directly connected
to export sales.

Senator Isnor: It only applies to manufacturing and processing?

Mr. Irwin: This applies to manufacturing and processing companies, but
it applies to sales in Canada and export sales.

Senator Isnor: That meaans that these manufacturers and processing firms
who spend large amounts on advertising—it is the net sales that you take into
consideration in arriving at your deductions?

Mr. Irnwin: That’s right, sir.

Senator Isnor: Why wouldn’t that same plan, looking at it from a wide

angle, apply to the exporting company whose business we are so anxious to
promote?

Mr. IRwin: This does not apply to exporting companies.
Senator IsNor: It only applies to manufacturing and processing companies.

Mr. Irwin: You are suggesting this might apply to companies who only
export.

Senator IsNor: Right.

Mr. IrwiN: I can only answer, sir, that the decision of the Government
was to confine this to manufacturing and processing companies. I recall that
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the Minister emphasized that this was a plan to provide a stimulus for
secondary industry in Canada for the manufacturing and processing segment
of our economy. Of course if they have an incentive one would expect that
the exporting companies of which you speak—

Senator IsNnor: I cannot hear what the witness is saying. There is a
conversation going on beside me.

Mr. Irwin: I think I said one would assume that if the manufacturing and
processing companies in Canada are induced to increase their output there
would be more goods for the exporting companies to handle.

Senator IsNor: I raised that point, Mr. Chairman, because of the effort
being made by the Minister of Trade and Commerce to increase overseas
business, and I should think if he is willing to give our domestic firms who
are manufacturing and processing an incentive, then I think the same should
apply to these firms who are trying to bring new business and new money to
us from overseas connections.

The CHAIRMAN: I can quote Senator Croll in relation to scientific research.
This is a venture in a new field and they are going to the basic operation
which would be the manufacturing and process where the first impact on your
economy would take place. You wouldn’t manufacture more goods unless
there was a market for them. This is an inducement to manufacture more
but the sales of goods must be pushed or you cannot keep on manufacturing
them. At some date this may be extended to a broader field. That is a matter
of Government policy. I think it is right we should make the suggestion they
should have another look at that.

The CHalRMAN: Now sections 15 and 16—I am sorry, sections 10 and 11,
we have already done 15 and 16, but we now want to deal with sections 10
and 11. They provide rules for the purposes of production incentive. Also
clause 21.

Mr. Irwin: Clause 21 amends the section 85I which was the section dealing
with amalgamations. Most of the amendments provided here are consequential
upon the new provisions dealing with the production incentive, and the new
provisions dealing with scientific research, and the new provisions dealing with
oil and gas companies.

The CHAIRMAN: That refers us to section 21, or rather to section 19
which covers a number of pages dealing with oil and gas. There was a general
question I wanted to ask, Mr. Irwin, concerning oil and gas companies, whose
principal business is oil and gas, and who are now under the law entitled to
write off exploration expenses against their income, isn’t that right?

Mr. IrwiN: That is right.

The CHAIRMAN: So that for a company whose principal business and
whose principal source of income is oil and gas this does not add any benefit.

Mr. IRwIN: Yes, sir, this extends the definition of exploration and drilling
expenses to include amounts paid for oil and gas rights.

The CHAIRMAN: Yes, well I was going to come to that in a moment
because there is a corollary to that. It is that if you do dispose of those you have
to bring the proceeds of the disposition back into income. At the present
time if an oil company whose principal business is producing income from oil
and gas operations, if they acquired leases or a right to explore, that was
treated as a capital asset, was it?

Mr. IrwiN: Generally, however, there was a provision that if property
was abandoned without achieving commercial production, and if payment
for that property had been made to a Government then that cost was treated
as an exploration expense. But payments for other oil and gas properties and
Payments for others than those paid to the Government, and payments for
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oil and gas properties which were not abandoned were treated as capital
expenditures, and the only way in which that cost is written off is through
percentage depletion.

The CHAIRMAN: Yes. Well, now, this extends the field in that direction
by saying that any company which has income from oil and gas, even
though it were a subsidiary part of a business, and it joins in exploration
for oil and gas to the extent of the income that it has from that source, it may
charge off those exploration expenses.

Mr. IRWIN: Yes, Mr. Chairman.

The CHAIRMAN: So that is an extension.

Mr. IrwiN: That is correct.

The CHAIRMAN: But then in changing the law in relation to the right
to explore and saying when this bill becomes law a company whose principal
business is operating in this field may charge as an exploration expense the
cost of the right. Then later, if that asset is disposed of—I do not mean
abandoned—but sold, then the proceeds of that sale must be brought into
income?

Mr. Irwin: That is correct.

The CHAIRMAN: And into income in the year in which the proceeds are
received?

Mr. IRwIN: Yes.

The CHAIRMAN: In that connection there is a word “consideration” used
here on page 26, at line 20. What is your concept of it? Can there be any
confusion in that word? I used the expression proceeds of disposition. Is there
any different connotation to the word consideration there?

Mr. IRWIN: There are so many kinds of arrangements in the oil and gas
industry I believe the draftsman felt here he had to use words which could
cover a number of possibilities.

The CHAIRMAN: It says here, “Any amount received by the corporation,
association, partnership or syndicate as consideration for the disposition
thereof, shall be included in computing its income. ..” Now, then, the proceeds
of the distribution, that is the sales price. But what could be included in the
word “consideration” there? Do you mean if I received shares the shares
would be valued and that would be the consideration.

Mr. IrwiN: I should think so.

The CHAIRMAN: Is there any other type of consideration that could be
included in that word, Mr. Harmer?

Mr. HARMER: I do not know.

Senator CroLL: You could conceivably receive another parcel of land.

The CHAIRMAN: Then it would have to be valued?

: Senator CroLL: The word “consideration’” is pretty broad and that is the
intention I gather they are trying to achieve?

Mr. Irwin: Yes, that is right.

. The CHAIRMAN: What other purposes are served by this amendment, Mr.
rwin?

Mr. IrwiN: Clause 19 implements no less than seven paragraphs of the
budget resolutions.

The CHATRMAN: You do not need to enumerate them. We have read them

many ti_mes. Do we run into some formula here? How are associated companies
dealt with here?

Mr. IrwIN: I think for once, Mr. Chairman, we have no section dealing with
associated companies in this clause.
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Senator DrouIN: That certainly simplifies matters.
The CHAIRMAN: How do you deal with that situation, if at all?

Mr. IRWIN: One feature which has not been mentioned is that it also
broadens the present provisions to permit an individual to deduct exploration
and drilling expenses up to his income from oil and gas production.

The CHAIRMAN: Could we revert to this other question. Supposing an oil
company acquires a right to explore at Government auction and it subsequently

abandons that in the meantime. Under the present law it would have written
off the cost at auction?

Mr. IRWIN: No, sir. Under present law the amount paid at Government
auction is classified as an exploration and drilling expense when it is abandoned.

The CHAIRMAN: That is what I said. I said if the property is abandoned the
oil company may write off the cost price that it paid at auction. Up until the
time of the abandonment what is the position of the cost and the acquisition of
that right—is it a capital asset?

Mr. IrwiN: It is a capital expenditure.

The CHAIRMAN: A capital expenditure which could be depreciated—is that
right? i

Mr. IrwiN: No, Mr. Chairman, not depreciated under the capital cost al-
lowance provisions, but such a company is entitled to percentage depletion. It is
the means by which they can write off capital costs which are not otherwise
deductible. But of course the percentage depletion is not tied to the amount of
the capital expenditure.

The CuHalRMAN: What would be the relationship of that rule of depletion if
I abandon the property? Let us forget about this bill for the moment. Would I
not then be able to write off whatever balance is left?

Mr. IrwiN: No. The amount you have paid, it is called a bonus cost in the
trade, becomes an exploration and drilling expense of the company and can be
deducted in the same manner as other exploration and drilling expenses. You
recall they may be carried forward indefinitely until there is enough income to
absorb it.

The CHAIRMAN: So really the only difference is at the present time under
the present law a company whose principal business is gas and oil operations,
if it acquires a property at public auction it can charge depletion against it at
prescribed rates, and when the property is abandoned it can write off whatever
balance of cost there is?

Mr. IrwiN: I would interject that there is no concept of balance of cost
because depletion is 333 per cent of profits attributable to oil and gas production.
It is not related to capital cost of any particular item so the total bonus cost
would become an exploration and drilling expense upon abandonment.

The CHAIRMAN: So you are changing that now, are you, to say that?

Senator McCuTcHEON: It becomes a drilling cost at the time—

The CHAIRMAN: When I expend the money it becomes a cost, and when I
dispose of the right what I receive becomes income?

Mr. IRwIN: Yes, when you expend money it becomes a drilling exploration
expense.

The CHAIRMAN: Shall this section carry?

Some hon. SENATORS: Carried.

The CHAIRMAN: Now I think we have covered all the sections. Shall I report
the bill without amendment?

Some hon. SENATORS: Carried.

—The Committee thereupon concluded its consideration of Bill C-78, to
amend the Income Tax Act.
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ORDER OF REFERENCE

Extract from the Minutes of Proceedings of the Senate, Wednesday,
November 21, 1962.

Pursuant to the Order of the Day, the Honourable Senator Brooks, P.C.,
moved, seconded by the Honourable Senator Choquette, that the Bill C-79,
intituled: “An Act to amend the Estate Tax Act”, be read the second time.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Brooks, P.C., moved, seconded by the Honourable
Senator Choquette, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, November 22, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10.15 a.m.

Present: The Honourable Senators Hayden, Chairman; Aseltine, Beaubien
(Provencher), Brooks, Croll, Dessureault, Drouin, Farris, Horner, Hugessen,
Irvine, Isnor, Kinley, Lambert, Leonard, McCutcheon, McKeen, McLean, Pear-
son, Pouliot, Power, Reid, Roebuck, Smith (Kamloops) Taylor (Norfolk),
Thorvaldson, Turgeon, Vaillancourt, Willis and Woodrow—30.

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel and the Official Reporters of the Senate.

Bill C-79, An Act to amend the Estate Tax Act, was read and considered
clause by clause.

Mr. W. I Linton, Administrator, Estate Tax Branch, Department of
National Revenue and Mr. E. H. Smith, of the Department of Finance were
heard in explanation of the Bill.

On motion of the Honourable Senator Croll, it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 200 copies in French of their proceedings on the said Bill.

After discussion, it was Resolved to report the said Bill without any
amendment.

At 12.30 p.m. the Committee adjourned to the call of the Chairman.

Attest.

Gerard Lemire,
Clerk of the Committee.



REPORT OF THE COMMITTEE

THURSDAY, November 22, 1962.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-79, intituled: “An Act to amend the Estate Tax Act”, have in
obedience to the order of reference of November 21, 1962, examined the said
Bill and now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.



THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OtrTawaA, Thursday, November 22, 1962

The Standing Committee on Banking and Commerce, to which was referred
Bill C-79, to amend the Estate Tax Act, met this day at 12 noon.

Senator SALTER A. HAYDEN (Chairman), in the Chair.

On a motion duly moved and seconded it was agreed that a verbatim report
be made of the committee’s proceedings on the bill.

On a motion duly moved and seconded it was agreed that 800 copies in
English and 200 copies in French of the committee’s proceedings on the bill
be printed.

The CHAIRMAN: We have with us this morning Mr. E. H. Smith of the
Taxation Division, Department of Finance; Mr. W. I. Linton, Administrator,
Estate Tax Branch, Department of National Revenue; and Mr. A. L. DeWolf,
Solicitor, Department of National Revenue.

Would you come forward, gentlemen. Who is going to be the spokesman?

Mr. E. H. Smith, Taxation Division, Department of Finance: These amendments
are mainly of a technical nature; so Mr. Linton will do most of the talking.

The CHAIRMAN: I think the best way to deal with this would be section
by section. There is not much in the way of correlation. Section 1?

Mr. W. L Linton, Administrator, Estate Tax Branch, Dept. of National Revenue:
The first section, Mr. Chairman, is put in to perpetuate a method of operation
that is now in existence and seemed threatened by a judgment in the Exchequer
Court, the point being that if an annuity arises on the death of a person the
whole value of the reversion on his death is taxable without any reduction for
a hypothetical value it might have had as an interest in expectancy of the
recipient before he died.

The CHAIRMAN: What does this propose to do?

Senator HuGeEsseEN: That is the value of the interest to the successor?

Mr. LinTON: Yes, without reduction for any value for the hope that
successor might have had before the death of the person providing it.

The CHAIRMAN: Could you give us an illustration of that?

Mr. LinToN: Yes, an annuity taken out by a man payable to himself for
life and his wife on his death. The value is to be taken at the actuarial value
it would have for the wife’s life at the death of the husband. The suggestion
in the judgment was that there should be a reduction from that of some amount
of value for it while her husband lived; that upon the death of the husband
the wife did not acquire the whole value of the annuity, but only the difference
between what she hoped for before he died and what she actually got then.

Senator Brooks: That would be her interest in expectancy?

Mr. LinToN: Yes.

Senator CroLL: And the suggestion of the court was?

7
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Mr. LinToN: That the value of the annuity on the death of the husband
should be reduced by the value of interest in the expectancy the wife might
be considered to have had before he died. How you value it, I do not know.

Senator CrROLL: It has a germ of common sense to it, has not it?

The CHAIRMAN: Since it is a judgment of the Exchequer Court, senator, we
simply look at it as a judgment of the Exchequer Court. Has it been appealed?

Mr. LinToN: No. It had no immediate relevance to the judgment; it was
obiter.

The CHAIRMAN: We are getting to the stage where we are putting up
barricades against obiter? We are going a long way.

Mr. SmiTH: The British have a similar barricade, because they apparently
had a similar problem.

The CHAIRMAN: Shall Section 1 carry?
Some hon. SENATORS: Carried.
The CHAIRMAN: Section 2 (1)?

Mr. SmiTH: This is to cover the instance where you have a generous
citizen who wishes to give a gift to a municipality or government, but he does
not wish to give it directly, an action that would qualify the gift for deduction
already provided for in the act. He wants to give it through a foundation that
he has set up, and such a gift is not provided for in the act. In other words,
if he does it directly he gets a deduction under the present act; and if he does
it through a foundation he does not get it; and this is to rectify that.

The CHAIRMAN: Does section 2 (1) carry?
Carried.

The CHAIRMAN: Page 2 of the bill, section 2 (2) and (3). They deal with
different aspects, do they?

Mr. LinToN: Yes. Subsection 2 extends the allowance made for changing
devolutions after death where charities are involved. It was originally provided
in the act that a benefit to a charity to qualify for deduction had to be absolute,
and this qualification was added to later to make it have to be indefeasible as
well. Later there was a provision made that, if within a year an appointment or
renunciation was made that resulted in the benefit to the charity becoming
absolute and indefeasible, the deduction would be allowable. There was a
one-year period for doing that, and it proved, in practice, that one year was
not a very long period, and this is extending it to two years in subsection 2;
and in subsection 3 it is providing that it will be two years from the date
of the act for people who have already died.

The CuHAIRMAN: Does section 2(2) and (3) carry?

Some hon. SENATORS: Carried.

The CHAIRMAN: Section 3?

Mr. LinToN: This is a change in the situs rules, necessitated by a plan that
has 'been devised in estate planning, whereby it was possible to set up com-
panies in such a way that no province was able to get any succession duty but,
on the other hand, the federal Government would have to make an allowance
of 50 per cent. The provinces became quite disturbed about this in several in-
StanC?S, and while it was always realized that having situs rules would lead to
occasional cases arising fortuitously where this sort of thing would arise, since

‘the {ules would never entirely agree with the common law rules governing the

provinces, it was not realized there was a situation where the matter could be
cqns'tructed so that parctically the whole estate of a person could escape pro-
vincial taxes and still be entitled to 50 per cent allowance on federal taxes.

The CHAIRMAN: We are talking of the two provinces, are we not?
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Mr. LinTON: Yes.

The CHAIRMAN: Ontario and Quebec?
Mr. LiNTON: Yes.

The CrAIRMAN: Have you an illustration?

Mr. LinTON: Yes, someone in Nova Scotia, say, could put his fortune into
a company incorporated under dominion charter, with a transfer office in Van-
couver and Toronto.

Since the nearest transfer office to his place of domicile was in Ontario,
he would be entitled under the old rule to 50 per cent allowance on his tax,
but having the transfer agency in Vancouver he could transfer his stock there
and avoid paying the Ontario tax. The idea of the change is to block that.

Senator LEONARD: Can you explain how it would work in an ordinary trans-
action, and if a person is domiciled in Ontario, under the new rule what would
be the effect so far as shares in various classes of companies, say a company
with only shares registered in Ontario, or a case of a company outside Ontario?

Mr. LinToN: The first reference would be to a transfer office in the province
of domicile, and if there was one, the credit would show if the deceased was
domiciled in Ontario.

Senator LEoNARD: It would be the 50 per cent deduction.

Mr. LinToN: That’s right, but if the company had no transfer office in On-
tario, you would look through your rules to find where the nearest transfer
office was in a non-prescribed province, and then the nearest one in a foreign
jurisdiction and then the nearest one in a prescribed province, but as long as
the domicile is in a province with a transfer office there is no change and the
situs is there.

Senator ASELTINE: If a man dies domiciled in Saskatchewan and he has,
say, Massey-Harris company shares, and the auditors write to Massey-Harris
and say “You must transfer them in Ontario and pay us the succession duty,”
and if that is paid and you send the receipt to the department for a credit, they
say ‘“No, you could have transferred these in Manitoba.”

Mr. LinToN: If Massey-Harris shares are transferable in Manitoba, that is
what we would have done.

Senator LEONARD: That is what I want to find out. We would have lost a
credit. .

Mr. LinToN: That would arise from the advice of the company or its agents.

Senator BrookS: The lawyer looking after the estate would be able to
determine that.

Mr. LinToN: There is an agency which gives the transfer offices of all the
normally traded corporations. They publish an index which gives this infor-
mation.

Senator LEONARD: Where does one get that index?

Mr. Linton: C.C.H. publish it.

Senator McCUTCHEON: I believe I was a director and an officer of a company
which gives information like that, before I resigned.

The CHAIRMAN: We know, senator, you would not be a part of that infor-
mation.

Senator CROLL: Isn’t there more that should be done? It is all right to blame
the lawyer or somebody else, but the normal thing under the circumstances is
to do the same thing as Senator Aseltine did.

Mr. LinToN: To ask the company, you mean?
Senator CrRoLL: Yes.
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Mr. LinToN: If you asked the company, it has the whole story, and all the
places where their stock can be transferred. It appears on the certificate.

Senator ASELTINE: Not on all certificates.

Mr. LinToN: There may be exceptions, but generally it does appear on the
certificate where it is transferable. It says on the certificate that this is trans-
ferable at such-and-such places.

Senator ASELTINE: We paid $600 there that should not have been paid, and
the department wouldn’t do a thing about it.

The CHAIRMAN: We are not going to be able to deal with that problem
under this section of the bill. You haven’t dealt with (b) and (c).

Mr. LinToN: (a), (b) and (c) are the three steps you take to arrive at the
situs, if there is no transfer office in the province of domicile. If there is no
transfer office in the province of domicile, then the situs is deemed to be in
the nearest transfer office in a non-prescribed province. This is the situation I
used in the example I gave of the Nova Scotian who puts his money into stock
in a company whose stock is transferable in Vancouver or Toronto. The nearest
office in a non-prescribed province is Vancouver. If there is no transfer office
in a non-prescribed province, you have reference to one in a foreign jurisdiction,
and if there is none in a foreign jurisdiction, then you have reference to the
prescribed provinees.

The CHAIRMAN: You put the prescribed provinces at the end of the list
because that is where the revenue is abated.

Senator LEONARD: As a result of these amendments is there any case where
a double tax would arise, where there is tax payable to a province as well as
to the Dominion, and no allowance made by the Dominion for the tax paid to
the province as a result of these changes?

Mr. LinToN: I wouldn’t think as a result of these changes now. That might
arise from the old rules, from other rules not being changed.

The CHAIRMAN: Carried?
Some hon. SENATORS: Carried.
The CHAIRMAN: Section 4, this is very simple.

Mr. LINTON: Section 4 permits the signing of an agreement that the four-
year period will not operate for non-reopening of assessments. It will only
happen when there is agreement, but we do find we meet estates where there
is some contingency which cannot be resolved for a long time: where there is
an interest in another estate, or a lawsuit, or there is a contingent liability. The
estate would like an assessment without waiting the years which may elapse
before this problem is resolved, and if we assess now and the four-year period
basses there is either no hope of getting the taxes the asset will produce, or
relieving the tax that a contingent liability might cause to be relieved. This

amendment provides machinery whereby if the estate chooses the four-year
period might be waived.

; The CHAIRMAN: It still leaves the position where an estate might not
sign the waiver and you have to make an assessment that might not stand up.

Senator BRoOkS: That would be only the portion of the estate in litigation,
and not the whole lot.

Mr. LinToN: I think the situation would be that it would be either all or
nothing.

Senator Brooks: Just the portion of the estate that was clear would be
assessed?

Mr. LINTON: Yes.
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The CHAIRMAN: Section 5?

Mr. SmiTH: This is to extend the exemption that presently exists in the
Act for property of diplomats to officials of specialized agencies of the United
Nations such as the International Civil Aviation Organization in Montreal.
The situation is that under the present Act any property of more than $5,000,
situated in Canada, belonging to a person who is not domiciled in Canada
would be subject to the 15 per cent tax, and it is the policy that these people
who consent to carry out their functions here and who have to have some kind
of property here in order to do so should not be stuck for tax in respect of
property that is necessary and appropriate to the carrying out of their func-

tions. The exemption does not apply, of course, to property of an investment
nature.

Senator CROLL: You mention the International Civil Aviation Organiza-
tion, but it would apply to all agencies of the United Nations?

Mr. SmitH: That is right.

The CHAIRMAN: Section 6.

Senator ASELTINE: This is a section I am interested in. I would like Mr.
Linton to explain how a person can get real property from an estate and make
sure that they are getting a clear title to it free from any liens that the depart-
ment might file against it for succession duties.

Mr. LinToN: They can do that by obtaining the minister’s consent to
transfer it. That will relieve the property of the lien, as long as it can be
produced.

Senator ASELTINE: Well, we have applied for them and they won’t give
them. They say that we have to wait a year, or two or three years before
such consent can be issued.

Mr. LintoN: I would be very glad to hear of any case like that. These are
obtainable as soon as the tax is paid.

Senator ASELTINE: They hold up the release for some considerable time
after that just in case something else may come up that was not disclosed.

Mr. LinToN: That may be so in a case where there was something that
was not definite, but where the tax has been assessed and paid a release should
be issued at once.

Senator ASELTINE: A purchaser would not be safe in buying a property
from an estate without that release, is that it?

Mr. LiNTON: No, he would not.

The CHAIRMAN: If a person has been carrying some real estate in a
nominee’s name, or in the name of a company or an individual and then he
becomes an estate, that individual might execute a deed, he might know that
he is a nominee but he might not tell the purchaser that.

Mr. LinToN: That is right, as long as it is registered in his name without
any suggestion that he is a nominee. There is machinery here proposed by which
a province can get out of this lien business entirely, if the province will make
an agreement with the federal Government to recognize its consent procedure
and undertake not to transfer property of deceased persons without obtaining
the federal Government’s consent. Then the lien for that province can be
waived. There has been some interest in some such thing shown by at least
three of the western provinces and they will probably take action on this
Provision.

Senator Brooks: Have not some of the provinces been operating on that?

Mr. LINTON: Manitoba always has, Alberta either has started or is about
to start, and British Columbia too.
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Senator Brooks: The other provinces are all more or less sympathetic,
are they not?
Mr. Linton: I think so.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Shall section 7 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Have you anything to say on section 8, Mr. Linton?

Mr. LINTON: Section 8 is for the purpose of extending further the various
provisions affecting corporations controlled by a deceased person so that
corporations controlled by that corporation will be caught in the same way.

The CHAIRMAN: Shall section 8 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Shall I report the bill without amendment?
Hon. SENATORS: Agreed.

—The committee thereupon adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Thursday,
'} November 22nd, 1962:—

) Pursuant to the Order of the Day, the Honourable Senator
Macdonald (Cape Breton) moved, seconded by the Honourable Senator
Emerson, that the Bill C-80, intituled: An Act to amend the Excise
Tax Act, be read the second time.
After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Macdonald (Cape Breton) moved, seconded
by the Honourable Senator Emerson, that the Bill be referred to the
Standing Committee on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

! J. F. MacNEILL,
.' Clerk of the Senate.
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REPORT OF THE COMMITTEE

THURSDAY, November 29, 1962.

The Standing Committee on Banking and Commerce to whom was referred Qﬁ
the Bill C-80, intituled: “An Act to amend the Excise Tax Act”, have in ;
obedience to the order of reference of November 22nd, 1962, examined the
said Bill and now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.
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MINUTES OF PROCEEDINGS

WEDNESDAY, November 28, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10:30 a.m.

Present: The Honourable Senators:—Hayden, Chairman; Aseltine, Beau-
bien (Bedford), Bouffard, Brooks, Burchill, Croll, Dessureault, Drouin, Gershaw,
Gouin, Higgins, Horner, Hugessen, Irvine, Isnor, Kinley, Lambert, Leonard,
Macdonald (Brantford), McCutcheon, McLean, Power, Reid, Taylor (Norfolk),
Thorvaldson, Turgeon, Vaillancourt, Vien, Willis and Woodrow.

In attendancé: Mr. E. R. Hopkins, Law Clerk and Parliamentary Counsel,
and the Official Reporters of the Senate.

Bill C-80, intituled “An Act to amend the Excise Tax Act”, was read and
considered.

On Motion of the Honourable Senator Croll it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 200 copies in French of the Committee’s proceedings on the said
Bill.

The following witnesses were severally heard and questioned on the said
Bill: —

Mr. K. R. MacGregor, Superintendent of Insurance; Mr. D. K. MacTavish,
Q.C., Parliamentary Agent, All Canada Insurance Federation; Mr. E. H. S.
Piper, Q.C., Manager and General Counsel, All Canada Insurance Federation,
and Mr. M. J. Gorman, Director, Excise Tax Administration, Department of
National Revenue.

Mr. MacTavish filed a Summary of Presentation by All Canada Insurance
Federation which appears as appendix to these proceedings.

Further consideration of the said Bill was adjourned.

At 1:00 p.m. the Committee adjourned to the call of the Chairman.

Attest.
James D. MacDonald,
Clerk of the Committee.

THURSDAY, November 29, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10.00 a.m.

Present: The Honourable Senators Hayden, Chairman; Aseltine, Brooks,
Burchill, Croll, Drouin, Higgins, Hugessen, Irvine, Isnor, Kinley, Leonard,
Macdonald (Brantford), McLean, Power, Reid, Roebuck, Smith (Kamloops),
Turgeon, Vaillancourt, Willis and Woodrow—22.
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6 STANDING COMMITTEE

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel and the Official Reporters of the Senate.

Bill C-80, An Act to amend the Excise Tax Act was further considered.

The Chairman read a memorandum from the Law Clerk and Parliamentary
Counsel of the Senate as to the constitutionality of paragraph (b) of subsec-
tion (1) of section 4 of the Excise Tax Act in the form proposed by clause 1
of Bill C-80.

After discussion, and on Motion of the Honourable Senator Croll it was
Resolved to report the said Bill without any amendment.

At 10.15 a.m. the Committee proceeded to the consideration of other bills.
Attest.

Gerard Lemire,
Clerk of the Committee.



THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OrTawa, Wednesday, November 28, 1962.

The Standing Committee on Banking and Commerce, to which was
referred Bill C-80, to amend the Excise Act, met this day at 10.30 a.m.

Senator Salter A. Hayden (Chairman), in the Chair.

On a motion duly moved and seconded it was agreed that a verbatim
report be made of the committee’s proceedings on the bill.

On a motion duly moved and seconded it was agreed that 800 copies in
English and 200 copies in French of the committee’s proceedings on the bill
be printed.

The CHAIRMAN: Honourable senators, we have before us for consideration
this morning Bill C-80, an act to amend the Excise Tax Act. We have with
us Mr. K. R. MacGregor, the Superintendent of Insurance, who will deal with

the aspect of this bill as it touches on insurance, insurance companies, agents
and premiums.

Mr. K. R. MacGregor, Superintendent of Insurance: Mr. Chairman and honour-
able senators, Bill C-80 has four clauses, the fourth and final clause relating
the effective dates of the amendments proposed in clauses 1, 2 and 3.

Clause 1 of the bill relates to the taxation of certain insurance pre-
miums, and that is the only clause of the bill on which I wish to make any
comments.

Clause 1 would repeal five sections presently contained in the Excise Tax
Act, being sections 3 to 7, inclusive, and would enact five new sections in
their stead.

The present sections 3 to 7 of the Excise Tax Act impose a tax on in-
surance premiums paid by residents of Canada, whether indivduals or cor-
porations carrying on business here, where a resident of Canada places fire
and casualty insurance covering risks in Canada in a British or foreign
insurance company which is not authorized under the laws of Canada or of
some province of Canada to transact business in Canada.

Briefly, the tax is ten per cent of the premium paid by a Canadian resident
for fire and casualty insurance placed in an unauthorized British or foreign
insurance company.

There has been a similar tax of that kind since 1922. There was a section
of the Special War Revenue Act, which was the predecessor of the Excise Tax
Act, to the same end. In 1922 the tax was five per cent, but in 1932 the tax
was raised to 10 per cent, at which level it has remained ever since.

From 1922 until 1961 the tax applied only to insurance premiums on
pProperty. Of course, the explanation for that is that fire insurance was the
principal kind of insurance, and so it is not surprising that the tax originally
applied to the insurance of property, which for all practical purposes meant
fire insurance. Over the years, other forms of casualty insurance have come
into existence and have greatly increased in importance, and so in 1961 the

7
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Excise Tax Act was amended to extend the scope of that tax beyond merely
the insurance of property so as to include other classes of casualty insurance
as, for example, liability insurance, and so on.

Senator MacpoNALD (Brantford): Does the rate remain the same?

Mr. MAcGREGOR: The rate remains at 10 per cent, sir.

I may say, however, that for some years now, at least for five years going
back to 1957, if not farther, there has been a feeling within the insurance
industry, not only on the part of agents and brokers but on the part of the
companies themselves, that more and more fire and casualty insurance respect-
ing risks in Canada is being arranged through agents and brokers outside
Canada. Agents have represented that they have lost accounts that they had,
and the explanation given by them has been that where a foreign industrial
company has a branch office in Canada or a subsidiary in Canada there has
been a tendency for the parent company outside Canada, that is, the parent
industrial company, or the head office of the company outside Canada, as the
case may be, to make its insurance arrangements respecting its Canadian
operations as part and parcel of its insurance arrangements at its head office
outside Canada. In other words, as they have expressed it, to “wrap up” the
Canadian insurance coverage with the insurance coverage arranged by the
parent itself outside Canada or the head office of the industrial company out-
side Canada. Both agents and brokers in Canada and the insurance companies
themselves through the All Canada Insurance Federation, and otherwise, have
for at least five years now been making strong representations that something
should be done to stop or discourage the practice. In the budget speech of the
Minister of Finance in the Spring of 1961, not 1962, but a year ago or more, the
minister intimated at that time that an amendment would be proposed to the
Excise Tax Act to broaden the tax, as I described earlier, in respect of insurance
placed with unauthorized companies so that it would go beyond the insurance
of property alone and would apply to other casualty classes. He went on to say:

There appears to be an increasing tendency on the part of non-
resident corporations carrying on business in Canada, and also Canadian
corporations which are controlled outside of Canada, to arrange their
fire and casualty insurance in respect of risks in Canada either with
insurers which are not authorized to transact the business of insurance
in Canada or with insurers that are so authorized but through agents
or brokers located outside Canada. Undoubtedly, these practices stem
from a desire to make all insurance arrangements at the head office
of the corporation or at the head office of the parent corporation, as the
case may be, rather than from any lack of adequate insurance facilities
in Canada.

The minister continued:

Since the practices referred to result in loss of insurance business
that would otherwise be transacted in Canada and some loss in tax
revenue otherwise payable to Canada, it is proposed as a first step to
amend the provision of the Excise Tax Act which at present imposes
a tax of 10 per cent of premiums paid by Canadian residents to
unauthorized insurers in respect of insurance of property in Canada. The
amendment will extend the tax to make it apply to all classes of
insurance, whether of property or not, subject to certain exceptions. The
exceptions proposed will be marine risks, as at present, life insurance,
personal accident and sickness insurance, and, to the extent that such
Insurance is not available in Canada, insurance against nuclear risks.
Th‘? practice of arranging insurance of risks in Canada through non-
resident agents and brokers is currently being studied and further steps,
if found necessary, may be taken to curb this undesirable practice.
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That is the end of the minister’s statement in 1961.

Now, as I have indicated, the amendment respecting insurance placed in
unauthorized companies was made in 1961. Throughout the last five years
pressure has continued on the part of agents in particular to see some legisla-
tive action taken to discourage the practice of arranging insurance of Canadian
risks through agents and brokers outside Canada.

The agents’ complaint of course is that they look upon it as business which
is properly theirs, for the insurance of Canadian risks, whereas their counter-
parts outside Canada are deriving the commissions from that business.

One may ask why do the insurance companies complain? Why would they
like to see something done also to discourage this practice? I think there are two
main reasons: The first is, of course, that they have to listen to the complaints
of their agents, and the Canadian managers of fire and casualty insurance com-
panies would like to see Canadian business written in Canada. The second reason
is that during the years 1955-1957 in particular, the fire and casualty insurance
industry went through a very unsatisfactory period. Their losses were extremely
high for many reasons, not only because of some conflagrations and hurricanes,
but more particularly through intense competition amongst a very large number
of fire and casualty companies operating, all seemingly very hungry to get their
share or to increase their share of the fire and casualty premium income in Can-
ada. The result was that in those years there was considerable rate cutting and
the companies felt that the insurance of Canadian risks arranged through
agents and brokers in more wholesale fashion outside Canada in the manner
complained of was exerting further downward pressure upon the premium
structure in Canada.

Senator BrRooks: Was the rate cutting done by outside companies or by local
companies?

Mr. MACGREGOR: I am not just sure what you mean by outside companies.
Most of the fire and casualty business in Canada, 80 per cent approximately, is
done by fire and casualty insurers from outside Canada, that are authorized to
do business in Canada.

Senator MACDONALD (Brantford): Was the rate cutting done by unauthor-
ized companies?

Mr. MAcGREGOR: That raises another point. I would like to deal with them
together if I may. I would like to make the point now that the companies felt
that this practice which seemed to be developing of arranging fire and casualty
insurance through brokers outside Canada regardless of whether it was done in
an authorized company or in an unauthorized company was exerting down-
ward pressure on the premiums charged in Canada. In other words, the residents
of Canada, these industrial corporations that were arranging their insurance
outside Canada in this way were getting better rates outside Canada than pre-
vailed in Canada, and even at the prevailing rates companies here were losing
millions of dollars in those years. That, I believe, is the second reason why in-
surance companies here felt strongly that something should be done.

Senator ISNOR: Are fire insurance rates not set locally by a fire commissioner
or some other body?

Mr. MACGREGOR: No, Senator Isnor.

Senator IsNor: I feel reasonably sure that in Nova Scotia fire insurance
rates are set by the Nova Scotia fire commissioner.

Mr. MacGREGOR: No. In Canada, fire insurance rates are set by the companies
themselves with assistance and guidance from various underwriting bodies.

I may say that both agents and the companies, through the All Canada
Insurance Federation have filed briefs with the Government containing very
strong recommendations that something should be done to stop this practice.
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Through the years since 1957, when this subject has been much to the fore,
many complaints have been made about this practice. Many statements were
made by agents and others as to the volume of business that was so arranged,
and our conclusion in the department was and still is that the figures mentioned
were usually greatly exaggerated. There was really no basis, except opinion, for
guesses as to what the volume might amount to. Secondly, there seemed to be a
strong feeling on the part of agents and authorized companies that the practice
was more common amongst unauthorized fire and casualty insurance companies
that somehow were reaching out and getting Canadian business in this way.

The department has been administering these sections of the Excise Tax
Act from the beginning and our feeling was that the figures mentioned were
frequently—and there were all kinds of them concerning the volume—exag-
gerated, and secondly we had little or no reason for thinking that the business
complained of was being placed in unauthorized companies.

Back in 1957-58 we were furnished with lists of many cases where agents
or company managers complained that a particular account had been lost
by the agent or when canvassed were told that “our insurance arrangements
are always made at the home office, we do not want to change them,” where
they felt the insurance was going to unauthorized companies and it was
being arranged through agents or brokers outside Canada.

Senator MAcpoNALD (Brantford): What has the department to do with
that?

Mr. MACGREGOR: We have been charged with the administration of the
Excise Tax Act respecting insurance written by unauthorized companies.

Senator MAcpoNALD (Brantford): But just so far as the tax is concerned?
Mr. MAcGREGOR: That is all.

We investigated all of these cases that were given to us and in practically
no case did we find upon investigation that the insurance was being placed in
an unauthorized company, that it was invariably being placed in some other
authorized company. The complaints and representations of the agents and
companies also extended to the belief that governments were losing tax
revenue, enormous amounts of tax revenue, through this practice of insurance
being placed through agents and brokers outside Canada. It was alleged on
occasion that the federal Government was losing income tax because they
alleged this business was not being reported in Canada and the provinces
were losing their premium tax on the premiums. However, our investigations
showed that in practically every one of these particular cases that were drawn
to our attention the insurance was placed in an authorized company and it
was being reported in the Canadian statements of the various companies to
us. So the federal Government in our view was not losing corporate tax
revenue on the insurance companies’ business in Canada nor were the provinces
losing any premium taxes. So long as the business is reported in the state-
ments, to the provinces and the Government of Canada here all premium
taxes and all corporation income taxes are being paid as far as the insurance
companies are concerned.

. The Minister of Finance in the statement that I read, made in 1961,
}ntlmated that a survey was being made to get further information concern-
Ing t.his matter. The department made two surveys last year, one involving an
Inquiry to all companies registered with the department; secondly, the depart-
ment sent a very extensive circular to nearly 200 industrial companies in
: anada the names of which had been given to us by the agents and brokers,
ben;g companies that they felt they had reason to believe were arranging
their Canadian insurance through agents and brokers outside Canada. In
other. words these 200 industrial companies were all suspect so far as this
practice is concerned. It was not a cross-section of industry generally, it
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was a list of companies that were suspect. We circularized those industrial
companies, got complete details of their insurance arrangements by class of
insurance, including the name of the insurer, the amount of the premiums
involved, the manner in which it was arranged, the name of the agent or
broker, the location of the latter and so on. That survey substantiated our view
that the practice complained of arose almost exclusively within authorized
insurance companies in Canada. Less than 1 per cent of the premiums paid
by these suspect industrial companies were paid to insurers that were not
authorized either by the federal Government or by some province to transact
business in Canada.

The other survey that I mentioned, which was directed to companies
registered with our department, indicated that the volume of business relating
to Canadian risks, but arranged by authorized companies through agents or
brokers outside of Canada, likewise was not as large, or nearly as large, or

anything like the enormous figures that had been mentioned on occasion over
the years.

Senator MacpoNALD (Brantford): What action is taken against these
companies which do not report?

Mr. MACGREGOR: I do not feel. Senator Macdonald, that companies are
not reporting. All authorized companies to which we sent the circular replied—
with one or two minor exceptions, like a small farm mutual company with no
connections outside Canada whatsoever.

Senator MACDONALD (Brantford): You did not find any general evading
of the law for the payment of the tax?

Mr. MacGreGor: Nothing from those surveys indicated—Well, the survey
of these suspect corporations indicated very clearly that the proportion of
business placed with unauthorized companies was almost negligible; it was
less than 1 per cent.

So the situation seemed to be one where if any action was to be taken by
the Government it appeared that it ought to be a taxation measure designed
to recoup the Government for whatever loss of tax revenue this practice
might involve. About the only major tax revenue loss to the Government
through insurance being arranged through agents or brokers outside Canada,
rather than in Canada, is the loss of income tax the Government would other-
wise collect on the commissions paid to the agents and brokers. To the extent
to which this practice prevails, commissions are being paid to agents and
brokers outside Canada, and the Government is losing the income tax they
would get from the Canadian agents who would otherwise receive those com-
missions. That is the justification for the amendment that is contained in this
bill. In other words, it is designed to recoup the Government for whatever
tax loss this practice may involve and, at the same time, it probably will have
some effect in discouraging the practice complained of.

Senator THORVALDSON: Mr. MacGregor, I take it the tax loss is minimal
because of the facts you have stated, because there is so little of this being
placed with unauthorized companies. It is really very small?

The CHAIRMAN: This bill deals with the authorized insurers.

Mr. MACGREGOR: Yes. May I explain that, sir?

Senator THORVALDSON: Yes.

Mr. MACGREGOR: If one looks at clause 1 of Bill C-80, the revised sec-
tions, 3 to 7, are briefly for this purpose: The revised section 3 would merely
revise the definitions. The substance of the tax is contained in revised section
4, on page 2. I need hardly mention the revised sections 5, 6 and 7, because:
the revised section 5 simply relates to tax returns that are required of certain
insured persons, of agents and brokers and of insurers; revised section 6 simply
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provides that the Department of Insurance may have access to the offices of
insurers, brokers or agents, to verify the tax returns under this act; and
revised section 7 imposes penalties for the late filing of returns. So, the sub-
stance of the matter is found in revised section 4.

Senator MacpoNALD (Brantford): What page is that?

Mr. MAcCGREGOR: Page 2. Upon looking at that section one will see two
paragraphs, (a) and (b).

Paragraph (a) relates to the existing tax on insurance placed in unau-
thorized companies, and really involves no change whatsoever. The new pro-
posal is contained in (b), and the effect of this proposed amendment would be
to impose a similar tax of 10 per cent on the premiums paid for fire and
casualty insurance by any Canadian resident, whether an individual or corpora-
tion carrying on business in Canada, where that person places his Canadian fire
and casualty insurance through an agent or broker outside Canada, but in
an authorized company—an ‘“‘authorized company” being defined as one author-
ized under the laws of Canada or of any province of Canada to transact
business in this country.

Senator CroLL: That tax, of course, is a new tax of 10 per cent, and none
of it was on before?

Mr. MAcGREGOR: That is correct.

The CHAlRMAN: And this tax proposed by this bill is on the person who
is buying the insurance.

Mr. MacGrecor: That is correct, as the tax always has been imposed.
That is to say, the tax that has been in force since 1922 on insurance placed
in unauthorized companies has always been on the insured person. There is
no change in that respect whatsoever.

Senator MAcpDONALD (Brantford): This does not apply to a premium placed
in an authorized company by a broker or agent outside of Canada?

Mr. MAcGREGOR: The existing tax, Senator Macdonald, which is repro-
duced in paragraph (a), imposed the tax of 10 per cent where the insurance is
placed in an unauthorized company, regardless of how it is placed, whether
through an agent or broker in Canada or outside of Canada, or no broker or
agent at all.

Senator MAcDONALD (Brantford): Then this is all-inclusive?

Mr. MacGreGoOR: Paragraph (a) relates only to insurance placed in un-
authorized companies.

Senator MacpoNALD (Brantford): By agents or brokers outside of Canada?

Mr. MACGREGOR: By a person resident in Canada, regardless of agents any-
where. If I were to insure my house with a British or foreign insurance com-
pany that is not authorized under the laws of Canada or some province of
Canada to transact business in Canada, paragraph (a), which is the old tax
unchanged, would require me to pay a tax to the Government of 10 per cent of
the premium I paid to that unauthorized British or foreign insurance company.

Senator MacpoNaLD (Brantford): Whether I place that through an agent or
broker inside or outside of Canada?

Mr. MacGRreEGor: That would not matter. Even if I placed it directly with
the unauthorized British or foreign company, I would be subject to the tax.

_The CHAIRMAN: There is no prohibition involved in this proposed bill
against any company doing business in a special way in Canada. The condition

is that ‘it must be authorized by the laws of Canada or a province of Canada to
do business in Canada.
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Mr. MacGreGor: That is correct, sir, and I think it is an important point.
In other words, the proposed new tax has nothing to do with any question
whether the insurance company is authorized under the laws of Canada or of
a province of Canada. There is no distinction made between insurance com-
panies in that respect, and there is no prohibition.

Senator KINLEY: What are the conditions of authorization? What companies
can be authorized?

Mr. MACGREGOR: Any British or foreign insurance company, being a corpo-
ration, may apply for registration under the Canadian and British Insurance
Companies Act or the Foreign Insurance Companies Act, as the case may be.

Senator KINLEY: Anybody can apply under this?

Mr. MACGREGOR: British or foreign companies, if they are financially sound
and are willing to make the deposits required by law to be made, and are will-
ing to comply with the other requirements of the Act, may become “authorized”
by the laws of Canada.

There are some insurers, Lloyds for example, that do not fall within the
scope of federal legislation. Lloyds operate in Canada by virtue of licences

granted to them by the provinces alone. There is a significant difference in the
status of Lloyds in that respect.

Senator KINLEY: In the old Act, sections 3 to 7, a British company is
defined. It says “ ‘British company’ means any corporation incorporated under
the laws of the United Kingdom of Great Britain and Northern Ireland or any
British Dominion or possession other than Canada, Newfoundland or a province
of Canada, for the purpose of carrying on the business of insurance, and
includes any association of persons formed in the said Kingdom or in any such
Dominion or possession on the plan known as Lloyds whereby each associate
underwriter becomes liable for a stated, limited or proportionate part of the
whole amount insured by a policy.”

Has that been changed by this?

Mr. MACGREGOR: That is a definition presently in the Excise Tax Act for the
purposes of this Act. As you will see, Senator Kinley, it is proposed to repeal
that definition, and to replace it by a broader definition of the word “insurer”
which would include British companies, foreign companies and others. I may
say that the definition of “British Company” in the Canadian and British
Insurance Companies Act is not the same as this definition. The definition in the
insurance Act makes no reference to Lloyds.

Senator KINLEY: There is a definition in the new Act?
The CHAIRMAN: No.

Senator KINLEY: Is there any significance in Newfoundland coming into
Confederation?

Mr. MacGREGOR: The particular reference to Newfoundland arises because
of the fact that our insurance and tax laws go back long before 1949 when
Newfoundland came into Confederation. Prior to 1949 a company incorporated
in Newfoundland was a British company and since 1949 a company incorporated
in Newfoundland is a Canadian company. The only reason Newfoundland is
mentioned particularly is because of the change of status of Newfoundland
in 1949.

Senator GERSHAW: Is there similar legislation in other countries?
Mr. MACGREGOR: I should not like to say with certainty. I understand
a federal tax in the United States of America is imposed where insurance is

blaced in an unauthorized company through an agent or broker outside that
country. I have not got the details of it.



14 STANDING COMMITTEE

Senator MACDONALD (Brantford): Would you clarify this matter for me?
Supposing I live in Buffalo and I own property in, say, Brantford, and I place
my insurance in Buffalo with an unauthorized company, how can you collect
the tax?

Mr. MACGREGOR: You are not subject to the tax. You are not a resident
of Canada. As I understand your question you are living in Buffalo and you have
property in Brantford?

Senator MAcpDONALD (Brantford): Yes.

Mr. MACGREGOR: I would say in those cericumstances you are not regarded
as a resident of Canada and therefore not subject to the tax at all, because
the tax is imposed only on residents of Canada.

Senator MacpoNALD (Brantford): Not on the property.

The CHAIRMAN: Mr. MacGregor, I don’t want to interfere with your presen-
tation, but we have had this question before this Banking and Commerce
Committee at a much earlier period, and it almost coincides with the time I
came into the Senate, and we did certain things with the bill at that time,
and the matter went to the Supreme Court of Canada on a reference. Were you
going to touch on that, or make reference to it?

Mr. MacGreGor: I didn’t have in mind doing so but I will if you wish.

The CHAIRMAN: I only mentioned it because we have representatives of
the insurance companies here.

Mr. MAacGRrEGOR: May I make this comment. It is true that the predecessor
section relating to this tax, when it was contained in the Special War Revenue
Act, was the subject of litigation, and it was dealt with both by the Supreme
Court of Canada and on one occasion by the Privy Council. May I simply say
this, that the first occasion when that section, the old section 16 of the Special
War Revenue Act, came into question occurred in 1931. Between 1922 and
1932 the wording of section 16 made a distinction in the application of the tax,
whether the British or foreign insurance company was authorized under the
laws of Canada or under the laws of a province. The old law which came into
question between 1922 and 1932 said that this tax on business placed in
British and foreign companies would apply unles the company were authorized
under the laws of Canada to transact business in Canada. If a province were
to license a British or foreign company that was not licensed under the laws of
Canada and a person were to insure his property in that British or foreign
company he would be subject to the tax. It was that distinction which formed
the basis of the question before the Privy Council which ruled that that section
in that form was invalid; and it was for that reason that in the amendments
of 1932 the distinction was removed and the wording of the Act, in section
16 of the old Special War Revenue Act, and section 4 as it appears now, makes
no distinction in the application of the tax. It says that as long as the British
or foreign company is authorized under the laws of Canada or any province
pf Canada it is all right, and there is no tax. So that the litigation that arose
In 1931 is explained largely in that way. Now in 1941—

The CHAIRMAN: Right there and then in 1932 the Special War Revenue
Act was amended?

Mr. MAcGREGOR: Between 1922 and 1931 the tax on insurance placed in an
unauthorized company was 5 per cent. There were amendments made in 1931
that would have raised the tax to 15 per cent instead of 5 per cent, but those
amgndments in 1931 included a clause that they were not to come into force
until p_roclamation. The reason for that was that this question was then before
!;he Privy Council, and the fact is that following the Privy Council decision
in the fall of 1931 those amendments of 1931 were never proclaimed. They were
subsequently repealed by new amendments in 1932 which left out the offending
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distinction. Of course the Insurance Acts were completely rewritten in 1932
also. Now in 1941 there was a proposal made to amend the same section
16 to restore the distinction that had been removed in 1932; and the amend-
ments of 1941 that would have restored that distinction between companies
authorized under the laws of Canada and those authorized under the laws of
a province went on to say that such amendments could not come into effect
until proclaimed by the Governor in Council, and the Governor in Council
could not proclaim them until their constitutionality was decided by the Supreme
Court of Canada.

The CHAIRMAN: That was a Senate amendment.

Mr. MACGREGOR: The Supreme Court of Canada said in 1942 the same as
the Privy Council had said in 1931, that it was an improper distinction, and so
the amendment was never made.

Briefly, the position now is the same as it has been since 1932. In dealing
with the question whether a British or foreign insurance company is authorized
to do business in Canada, the tax law simply says if the British or foreign
insurance company is authorized under the laws of Canada or under the laws
of a province of Canada that is enough to escape the tax.

In conclusion, honourable senators, I can only say that this is a rather
complicated matter with quite a history. There are many facets which I have
not touched upon or gone into. I believe I have mentioned all of the relevant or
important features, but if there are any questions honourable senators would
like to ask me then I would be only too glad to endeavour to answer them.

Senator LEONARD: I would like to know the size of the problem with which
we are dealing. How much tax have we been getting on the premiums paid to
unauthorized insurers? While I know you cannot tell what the amount of tax
will be as a result of the change, because, conceivably, if it operates it might
result in there being no tax payable by reason of the fact that the business
would be directed towards resident brokers and agents, what would be the
volume of premiums now affected by this kind of tax? Also, I would be
interested to know what country or what several countries might be chiefly
involved with respect to the residence of the brokers or agents outside of
Canada to which the business has been going.

Mr. MACGREGOR: In answer to your first question, Senator Leonard, as to
the volume of tax presently being collected on insurance placed in unauthorized
companies, which is the only tax presently in force, the amount collected in the
fiscal year 1961-62 was about $48,000.

Senator LEONARD: That is tax?

Mr. MACGREGOR: Yes, that is tax. I will interject one comment to the effect
that I believe the Department has policed that kind of business very carefully.
We have never felt that much, if any, escapes. We have felt that way because
continually when new suspect cases have been brought to our attention by
agents or company managers, or otherwise, we have found upon investigation
by writing to the insured person that the insurance is placed with an authorized
company and not with an unauthorized company.

Senator LEONARD: From a revenue standpoint, there_fc_)re, the amount of tax
has been comparatively small; it has been almost negligible?

Mr. MACGREGOR: Yes.

Senator LEONARD: What about the volume of business that would be
affected by the new tax?

Mr. MACGREGOR: May I simply say, first, that the survey we made of this
list of nearly 200 suspect companies indicated that about two-thirds of one per
cent of all the premiums paid by all these corporations was to unauthorized
insurers; that practically all of it was with authorized companies.
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The survey we made of authorized insurance companies—and the only
qualification I make there is that our survey was directed only to insurance
companies authorized by federal laws, that is by our department; we did not
canvass the provincially incorporated companies or Lloyds—indicated that
about $7 million of premiums would be subject to this proposed tax.

Senator LEONARD: Presumably all of that $7 million went through brokers
outside of Canada.

Mr. MACGREGOR: All of the $7 million was arranged through agents or
brokers outside Canada, and the commissions amounted to about $900,000—Iless
than $1 million.

Senator LEONARD: This new tax, if that business still stays with the outside
brokers, would be 10 per cent on $900 thousand?

Mr. MACGREGOR: No, 10 per cent on the premiums.
The CHAIRMAN: The tax is on the premiums.
Senator LEONARD: It would be $90,000?

Mr. MACGREGOR: No, the volume of premiums is a little less than $7 million.
These are premiums received by authorized insurance companies covering
insurance on Canadian risks placed through agents or brokers outside of
Canada. If there were no change in the practice at all the tax would be about
10 per cent of that, or $700,000.

Senator CroLL: Would you try to give us a knowledgeable guess at how
much more would be involved at the provincial level?

Mr. MACGREGOR: 90 per cent of the fire and casualty business in Canada is
written by companies that are federally registered. The other 10 per cent is in
provincially incorporated companies or—

Senator CRoOLL: So it would not be unreasonable to carry forward that 10
per cent, as a fair guess?

The CHAIRMAN: In the $700,000?

Mr. MACGREGOR: I think we have more than 90 per cent of it included there
because it is the federally authorized companies that have connections outside
of Canada to a far greater extent that the provincially incorporated companies.

Senator CroLL: Lloyds do a great deal of business outside of Canada.

The CHAIRMAN: They would be in the 10 per cent.

Mr. MACGREGOR: In the survey made of these suspect corporations—of
course, they reported their insurance whether it is placed with Lloyds or a
provincial company, or with an authorized or an unauthorized company, or
wherever it is placed—the total premiums reported by all of these suspect
corporations amounted to 3,300,000, and of that total $3,200,000 was with
federally registered companies. However, I have the figures for Lloyds sepa-
rately, if desired; they were quite small.

Senator KinLEY: Does that include re-insurance?

Mr. MAcGREGOR: No, only direct written insurance. The tax does not apply
to re-insurance.

Senator MacpoNALD (Brantford): So the tax 11ke1y to be received under the
amending bill amounts to what?

Mr. MACGREGOR. $700,000 if the proposed amendment has no effect on
. bresent practice, and, secondly, if we get all of this business ferreted out as
reported by the authorized companies.
Senator CRoLL: $700,000 if it has no effect on the practice?

The CHAIRMAN: That is if they write the insurance with Canadian brokers
instead of forexgn brokers.

&i
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Senator CROLL: And one reason you gave for that was that it was easier for

the head office of a company, and you also mentioned the fact that the premiums
were a reason?

Mr. MAcGREGOR: I think the roots of the practice lie in these considerations,
Senator Croll. First, in recent years there has been an increasing tendency for
foreign organizations to gain control of Canadian industry, and in so doing
they wrap up their Canadian insurance requirements with their requirements
at home. Secondly, there is the fact that by buying insurance on a bulk basis
at home they are able to get a better rate. In fact, the trend in fire and casualty
insurance in recent years has been to combine many classes in one policy with
broader and broader coverage.

For example, it used to be that you might have only a fire policy on your
house, but now you may get a comprehensive dwelling policy including liability
insurance as well as other coverage, and if you take out a policy of that kind
you may get a 10 per cent reduction on the aggregate of the premiums that
would otherwise be charged.

Senator Leonard asked me—

Senator LeEoNARD: Yes, I asked a second question. That was as to the
countries chiefly involved in this change—that is to say, the residence of the
brokers or agents outside Canada.

Mr. MACGREGOR: For all practical purposes they are agents and brokers in
the U.S.A., and, of course, the insurance that is so arranged is in very large
measure placed with U.S. insurance companies that are authorized here. The
proportion of business that is arranged in this way and placed in British com-
panies is very, very much smaller than that placed in foreign companies mainly
in the United States, and the proportion placed in Canadian insurance com-
panies is very much smaller again. If one looks at Canadian insurance com-
panies controlled in Canada the matter may be ignored.

There is only one Canadian insurance company controlled in Canada that
has reported any of this business, and it reported one fire policy only and two
auto policies—I am speaking from memory. The one Canadian controlled
insurance company registered with us that reported any business of this kind
at all wrote one fire policy involving a premium of $108, and two policies
covering other kinds of casualty insurance involving premiums of $60.

Senator LEONARD: In so far as the United States is concerned, in answer
to Senator Burchill, you stated that you had some knowledge as to whether
there was a federal tax on premiums paid—

Mr. MAcCGREGOR: Subject to correction, yes. I understand there is a federal
tax of 4 per cent placed upon insurance in unauthorized companies arranged
through an agent or broker outside the U.S.A. However, I speak subject to
correction.

It may be fair to say that perhaps there is no counterpart in other
countries to the situation that exists in Canada with respect to foreign owner-
ship of industry in Canada. Therefore, I do not think that many, if any, other
countries have a similar problem to contend with, where Canadian insurance
agents and brokers are arranging much insurance covering property and so
on in the United States or elsewhere.

Senator HUGESSEN: I understood that as a result of your survey you felt
that the amount of tax which would be levied under this proposed new tariff,
baragraph (b), assuming that there is no change in agent, would be of the
order of $700,000.

Mr., MACGREGOR: Yes.

Senator HUGESSEN: I understand that in the House of Commons the

assistant to the Minister of Finance said that the Government’s anticipation
28099-0—2
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there was that there would be little or no revenue received under paragraph
(b), but that the real object of it was to change the business from the foreign
broker to the native Canadian broker. Is that really the reason for this
legislation?
Mr. MACGREGOR: I think the justification for a tax of this kind—
Senator HUGESSEN: To switch the business?

Mr. MACGREGOR: Well, I prefer to deal with it as a tax to the Government
to offset a loss of revenue, however small it may be; if it has the subsidiary or
side effect of discouraging the present practice that is all to the good; but I
personally would not like to describe it as a tax designed to produce, or to put
the emphasis on, a change in practice in arranging insurance. I think it is
probably the hope of Canadian agents and brokers that it will have that effect.

Senator HugeESSEN: That is what the assistant to the minister said it was
designed to do.

Senator LronARp: The Government will recoup itself to some extent,
namely, the tax on $7 million in premiums, as appropriated for agents in
Canada.

Mr. MAacGREGOR: That is the tax revenue in lieu of income tax on com-
missions paid by the insurance companies to foreign agents and brokers.

Senator BourrFARD: How much money will it cost the Government, in
addition to what they are spending now?

Mr. MACGREGOR: It certainly does not cost much money to administer the
tax relating to unauthorized companies. Since all the evidence indicates that
this practice involves authorized companies almost exclusively, that is the group
the tax is directed at.

Revised section 5 dealing with returns calls upon the authorized insurance
companies arranging business, or that have business, covering Canadian risks
arranged through agents and brokers outside Canada, to report the details of
this business, giving the name of the insured person, and so on. Therefore, to
that extent the cost will fall on the authorized insurance companies to produce
a lot of the information, or most of the information, relating to this business.
Then it would be the responsibility of the department to use that information,
together with other information that it has access to, and to write sending a
form to the insured person for the purpose of collecting the tax. The later
part of it does not involve much expense so far as the Government is concerned;
it would be a form letter, plus—

Senator BourFARD: What kind of expense would it cost the company to
make the new report that they will have to make?

Mr. MacGreGor: I should not like to say, Senator Bouffard, how much it
will cost them. It will probably cost more at first, when they are not completely
organized to produce the information. Like everything else, once they adapt
.their practices and their bookkeeping, knowing they have to furnish this
information, it will cost them considerably less.

Senator CroLL: Following the question just asked—and I had not noticed
that reference to the assistant to the minister—I find it a little difficult to
understand how a premium of $7 million and an income—

The CHAIRMAN: A premium tax. :

Senator CrOLL: —$7 million premium, that is what Mr. MacGregor said,
and ten per cent of that is $700,000—will not produce considerable revenue
to this country. That was the suggestion made by the assistant to the minister.

Mr. MacGREGOR: It is a matter of opinion I suppose, sir, as to what is

substantial revenue and what the effect of the amendment, if made, will be
upon the practice.

%)
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Senator CroLL: No one can foretell that.
Mr. MACGREGOR: That is right.

Senator CrOLL: So what you have here is $7 million, ten per cent, $700,000,

coming in as revenue to some people in this country upon which we impose
a tax.

The CHAIRMAN: No, the $700,000—if we get $700,000 in tax, it will be
because brokers outside of Canada have got these commissions, so we are not
getting that $700,000 of tax in Canada.

Senator CroLL: That is right.

The CHAIRMAN: If they switch to Canadian brokers, the $700,000 will be
income subject to income tax.

Senator CroLL: That is exactly my point, that with the switch it comes
into this country and to that extent, whatever extent, it becomes revenue,
income for tax purposes.

Mr. MACGREGOR: That is right.

Senator CROLL: So in effect, whereas we cannot nail it down, it is a vital
bit of the taxation revenue of this country, an item as big as that.

The CHAIRMAN: That was in the form of a question.

Mr. MAcCGREGOR:* I thought, Mr. Chairman, that you had answered it.
Senator CroLL: If it does not make sense, it is no good. It was not a speech.
The CHAIRMAN: It was a rhetorical question.

Senator CroLL: Nevertheless I wanted Mr. MacGregor to agree or disagree
with it.

Mr. MACGREGOR: I am sorry, sir, towards the end I thought the chairman
had answered your question. I may have missed your points or even the
substance of your main point. However, it is true that the premiums arranged
through agents or brokers outside Canada comes to $7,000,000 and the tax, if
imposed, will bring in revenue up to $700,000. If there is a change in the
practice in arranging insurance, then the commissions going now to agents
and brokers outside Canada, from which the Government presently raises no
tax whatever, will presumably go to insurance agents and brokers here who
will be required to pay income tax.

Senator VIEN: It must be difficult to expect that large parent companies
in the United States would change their basic arrangements with respect to
insurance paid for their Canadian subsidiaries. Therefore if the parent com-
panies in the United States continue it would produce Canadian revenue on
the Canadian insurance paid by arrangement to foreign brokers. It is difficult
to appreciate what effect this tax may have in the system of parent companies
in foreign countries.

Mr. MAcGREGOR: I think it is very difficult to forecast it, Senator Vien, and
I may say we in the department are under no illusions about the problems
involved in a tax of this kind. There are difficulties in defining the areas, the
classes, the circumstances. We know that. Furthermore, in answer to Senator
Bouffard about the expense involved, any question of expense would disappear
if the practice were to change so that the business would be arranged through
Canadian agents and brokers.

One may ask, as respects the present practice of insuring in this way
through foreign agents or brokers, why the authorized companies themselves
do not change the practice, if there is expense put upon them to supply the

28099-0—2}
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information, or if they have complaints from their insured persons about hav-
ing to pay a tax. In an over-simplified way, one might suggest that the author-
ized insurance company should say to its agent or broker outside Canada:

We cannot take the business any longer from you, we will have to
get it from an agent or broker in Canada.
That sounds simple, but—

Senator BourrFarp: Who has got to pay the tax?

Mr. MACGREGOR: The insured person.

Senator BouFFARD: Therefore, if an American subsidiary company has to
pay an additional amount for premiums, supposing that they do not change
their practice, if they have to pay ten per cent more for premiums, that means
that in their report of income tax the department is going to lose 50 per cent
of that, because it is going to be taxable. It may mean a change up to about
$350,000.

Mr. MacGREGOR: I should like to finish the point I was making. One might
ask these insurance companies, if there is any complaint about burden or
trouble or expense to them, why they do not say to the brokers and agents
outside Canada: “we cannot take it from you, we have to take it from a
Canadian source.” Their fear is that the agent or broker outside Canada will
say: “That is fine, if you do not want the business, we will place it with some
other company.” In justice to the companies, it is not so easy for them to
solve this problem which involves a practice of their own in accepting Canadian
insurance through agents or brokers outside Canada.

Senator ViEn: The Standard Oil Company, for instance, will not change
its system of insurance on the Imperial Oil Company in Canada, just because
of the incidence of this tax. Because, as Senator Bouffard pointed out, the
amount they pay under this provision would be deductible from their income
tax in the United States and would reduce it to half the amount. Therefore,
it is most likely that the large parent companies in the United States would
not be induced to change their basic rates with respect to insurance.

Mr. MACGREGOR: I believe that is so.

Senator DrROUIN: You made certain references to the Privy Council. As I
understand it, the old section 16 was submitted to the court of reference and
it went as far as the Privy Council, and the Privy Council declared that clause
invalid and it was removed; it was reinstated, and there was a further refer-
ence to the Supreme Court, was there not?

Mr. MACGREGOR: That is so.

Senator DrouIiN: Was not that second reference on the same subject mat-
ter, and if so, this second reference to the Supreme Court would have consti-

tuted almost an appeal from the decision already rendered by the Privy
Council?

Mr. MACGREGOR: It might appear that way, Senator Drouin; but may I
say first that the reference which went to the Privy Council in 1931 involved
not only section 16 of the S.W.R. Act, but also certain licencing provisions of
the 1917 Insurance Act, whereas in 1941 when the reference was made to
the Supreme Court the licencing provisions of the Insurance Act had been
altered in 1932 following the Privy Council decision. In fact, the whole in-
surance act had been re-written so that the Insurance Act aspect, so to speak,

- was different in 1941 as compared with the situation the Privy Council dealt
with in 1931.

The CHATRMAN: I understand that leave of appeal from the decision of the

guprer.?e Court of Canada in 1942 was sought and was refused by the Privy
ouncil,
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Senator DROUIN: When did they abolish appeals to the Privy Council?

The CHAIRMAN: Not until 1949, and appeals that were pending still went on
until 1952 or 1953.

Senator HiceINs: If I were to insure property with an insurance company
in the United States which had no branch in Canada, what check would you
have on that transaction?

Mr. MACGREGOR: If you were a resident of Canada?
Senator HiGGINS: Yes. What check would you have on the transaction?

Mr. MAcCGREGOR: Unless it was arranged through an agent or broker in

Canada, it would be very difficult to ferret out that kind of case—the case of
a small individual.

Senator KiINLEY: Mr. Chairman, may I be permitted to make a few
remarks? I suppose legislation of this kind is always introduced with a dusl
purpose in mind. I am not questioning that, but there is a feature which par-
ticularly concerns me as an industrialist. I refer to marine insurance. I take

it, Mr. MacGregor, that marine insurance is exempted under the Insurance
Act of Canada?

Mr. MACGREGOR: It always has been.

Senator KINLEY: Therefore it seems to me that that creates a monopoly
today. I do not know anyone in Canada who is seriously in the marine busi-
ness. It would be difficult to get a policy in Canada, that is, a marine insurance
policy for a large amount. In my business, I find most of the insurance that I
take is re-insurance anyway. In order to get a policy issued in Canada, the
insurance agent will usually issue a British policy. The British are very able
and know the insurance business well. My complaint is one that I think affects
the industry generally in Canada. When a man suffers a loss and wants to be
re-established, it is in the interest of both himself and his company to
re-establish as quickly as possible. I find that delays are bad; I have known
delays of over a year sometimes before the claim is approved. Now, some years
ago an amendment to the Insurance Act was passed by Parliament that if a
claim was subsequently proved good, interest on the claim was payable. In my
opinion, that should also apply to marine insurance, especially because it is
foreign insurance to the extent of almost 100 per cent, and because the
insurance is contracted from outside the Insurance Act of Canada. As I read
my policy it says that five days after the approval of the claim we agree
to pay. That is the provision by Lloyds, and theirs is the largest company. It is
a good company, and I am not complaining about them. However, it seems to
me that if afterwards litigation is entered into or if by arrangement in a year o
two a claim is good, they should be liable for interest. In a million dollar claim,
I can go to the bank and it will give me credit, but I have to pay interest on
$1 million which is a lot of money for a small industry in Canada. After all,
we are supposed to be trying in every way to promote industry and to help
people financially, and we should see that the man in business in a small way
is protected. I do not want to interfere with a Government bill, but I want to
get it across to the powers-that-be that there should be a liability, an interest
liability, on these claims. It may be that nobody in Canada is going into the
marine insurance business because other people have privileges outside which
we in Canada do not enjoy. For that reason I think it is eminently in the
interest of Canada that there should be a clause inserted in the act that interest
must be considered on accounts of this kind when they are unduly delayed.

Mr. MACGREGOR: May I simply say briefly, in reference to that matter,
Senator Kinley, that in my opinion that would be a matter solely for provincial
legislation. It is a matter involving your contract in the province. I do not
think it would be competent for Parliament to deal with it.
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The CrHAIRMAN: No; this is a tax bill.

Senator KINLEY: I did not follow what Mr. MacGregor said. Did he say
that the province would interfere with any legislation of that kind?

The CHAIRMAN: No. He said that the matter you raised was a matter for
the province to deal with; it was a matter of contract. This is a taxation act
and excludes marine insurance.

Senator KINLEY: Why should it be excluded from the insurance liabilities
in Canada?

Mr. MAcGREGOR: That is a very broad subject, Senator Kinley. Marine
insurance has been exempted from the insurance acts of Canada, as you know,
from the very beginning in 1868; but a similar exemption was granted almost
the world over, as in the United States, for many years the same as here. One
reason was that marine insurance in the earlier days was looked upon as
essentially an international business on the high seas beyond the jurisdiction,
or the complete jurisdiction, of any one country at one end of it. There are
many reasons. Secondly, marine insurance in those early days was taken out
largely by people of means who were presumed able to look after their own
interests. They were substantial people with many facilities open to them to
investigate the marine insurance company they were insuring in. Another
reason was pressed that if marine business were subjected to the insurance
legislation it would drive what little there was in the country out; there would
be no facilities. There are many reasons, but it is a question of long-standing
and almost, one might say, of vested interest that has continued right up to
date.

Senator KiNLEY: Thank you. I think what you say is right; but it seems
to me that since we have the power to give people the privilege of taking out
marine insurance in Canada, then surely under the Insurance Act we should
be able to control the marine insurance business to the extent that they look
after their business properly, whether under provincial legislation or not. I do
not see why we could not have an amendment to our act here including liability
for interest in cases of undue delay. Why not?

The CHAIRMAN: We have no power to do that.

Senator DrROUIN: Under the constitution it is a provincial jurisdiction.

The CrHAIRMAN: I wanted to make this statement to the committee that
we have representatives of the All Canada Insurance Federation here to make
submissions in relation to the sections of the act which Mr. MacGregor has
been talking about. There are also some other sections in the bill that deal
with other items on excise tax. Would honourable senators prefer to hear from
the representatives now, or to have Mr. Gorman speak on the other sections?

Senator CrorLL: I think we might hear from the representatives now.

The CHAIRMAN: Very well. Mr. MacTavish is here, and Mr. Piper is with
him. Will the one who is to be the spokesman kindly come forward?

Mr. Duncan K. MacTavish, Q.C.. Counsel for All Canada Insurance Federation:
Mr. Chairman and honourable senators, Mr. Piper and I appear with the request
that we may be heard on really the narrow point, what might be described
the constitutional point involved in what is before the committee and in what
Mr. MacGregor has said.

I beg leave, Mr. Chairman, to circulate a two-and-a-half page memorandum
of the representations that Mr. Piper and I hope to make. I should say right at
the commencement that Mr. Piper will discuss in detail this constitutional
problem. It is one that he is.very familiar with and has lived with for many
years. Th‘e point briefly is that these companies take the liberty of asking to
Place their representations before you honourable senators today because they
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feel that if this tax is of questionable validity this point should be settled
before the industry is disturbed and confused by rather difficult provisions that
you will see in section 5 of the bill in respect of collection of the tax.

Mr. MacGregor himself referred to this, stating that it will involve
substantial changes in their bookkeeping system. As most of you honourable
senators are aware, bookkeeping systems now are largely mechanical, very
expensive and difficult to alter in a substantial way. So, in effect, the industry
is simply asking that it be made absolutely and abundantly clear that the
tax to be imposed by this legislation is a good tax and a valid one. Then, of
course, obviously they will submit to it.

Senator MAcDpONALD (Brantford): Good, constitutionally?

Mr. MAcTAvisH: Good constitutionally, yes. If, on the other hand, there
is a question as to its validity we feel that that question should be solved
beyond peradventure by the committee before the companies are put to the
expense and confusion of making these changes. As I said, Mr. Piper will deal
with this feature.

I think it is interesting to observe, as you will note from the memorandum
before you, that the wording at the top of page 2, quoted from Lord Dunedin’s
judgment in the 1916 case, Attorney-General for Canada v. Attorney-General
for Alberta, to which Mr. MacGregor referred, is very similar to the wording
used by the parliamentary assistant to the Minister of Finance in the House
of Commons on November 19. Mr. Grafftey then said: “As was stated by the
former minister of fihance during the budget speech”—that was Mr. Fleming’s
speech on the budget of 1961—“the purpose of the proposal is to discourage
the placing of insurance with non-resident agents, in many cases in the United
States”. And he indicated that it was said that the tax was not very
substantial.

You will observe that Lord Dunedin in 1932 said ““. . . under the guise of
legislation as to aliens they seek to intermeddle with the conduct of insurance
business, a business which by the first branch of the 1916 case has been
declared to be exclusively subject to provincial law”.

So it would seem that the thing that is suggested is very close to the thing
that was found to be improper by the Privy Council in respect to the matter
referred to by Lord Dunedin and found again to be ultra vires by the Supreme
Court of Canada in 1942.

So, honourable senators, I ask leave to file this memorandum.

(For text of memorandum see appendix.)

Senator MAacpoNALD: (Brantford): I recall that in connection with certain
resolutions presented on the budget night that some of the taxes come into
effect forthwith, before the legislation. Could you say whether or not the
taxation in this bill is now in effect.

Mr. MACTAVISH: My opinion, and all it is is an opinion, is that it is not
vet in effect because I do not believe that was one of the sections of the
budget—you are referring of course to the last section which refers to April
11, 19627

Senator MacpoNALD (Brantford): Yes, it says here “Shall be deemed to
Come into effect on April 11, 1962.”

Senator LEONARD: That has no reference to the resolution we are deal-
ing with.

Mr. MacTavisH: If you will refer to the immediately preceding sub-
section—Mr. Piper has drawn my attention to it—it is applicable in respect
of any contract of insurance, the portion we are discussing, entered into or
renewed after December 31, 1962. So it will be in effect at the end of the
taxation year.
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Mr. Chairman, if it is agreeable, I will now ask the committee to hear
Mr. Piper who will be much better able than I am to answer detailed questions.

Senator LEONARD: Apart from this constitutional question the bill is all
right, in the opinion of your federation?

Mr. MAcTAvVISH: Yes, as right as any bill that imposes a tax is.
The CHAIRMAN: We will now hear from Mr. Piper.

Mr. E. H. S. Piper, Q.C. Manager and General Counsel of all Canada Insurance
Federation: Mr. Chairman, and honourable senators, Mr. MacTavish possibly
gave you an incorrect answer to the last question because in the opinion of
our federation this bill is all wrong. With all due respect, we attempted, as
soon as the budget resolution was brought down, to prepare a memorandum
on the subject for submission to the Minister of Finance. This was discontinued
of course, when Parliament was dissolved. After the elections had been held
and a new Minister of Finance had been appointed we approached him at once
and requested an opportunity to discuss with him the implementation of excise
tax budget resolution number eight, I believe it was, if he saw fit to incorporate
that resolution in such budget as he might bring down. We tried on numerous
occasions to get together with the honourable Minister of Finance and we were
under the impression that a meeting would be held because certainly one of
the important points we wished to bring to his attention was the constitutional
issue and also ways and means whereby revenue could be derived by Canada
other than by the method proposed here.

Senator DroUIN: Did you send a memorandum to the minister?

Mr. PipER: No, we wrote him first of all. We felt the best way to do it
would be to sit around the table and go over the question, indicating to him
the particular problems faced by the insurance industry in complying with
whatever legislation might be brought down. We had no quarrel with the
resolution per se. We requested an opportunity to appear and be heard with
respect to such legislation as might be drafted to implement that resolution.

Senator DrouIN: But you mentioned that you started to prepare a

memorandum or brief but on the dissolution of both Houses of Parliament it
was discontinued.

Mr. PrpER: It was prepared. It would have been the subject matter for
discussion if the meeting had been held.

Senator DrouIN: But it was not sent to him?
Mr. PipER: No, not in advance.

Senator IsNOrR: You did make representations to the present Minister of
Finance for a hearing and that was declined?

The CHAIRMAN: It did not happen.

Senator IsNor: I just wanted to get that clear.

Mr. PipER: When we saw that the budget resolutions of last April were
being re-introduced we again attempted to approach the Minister of Finance,
but the first thing we knew was that on November 12 the bill received first
reading in the House of Commons. We received a copy of the bill implementing
this budget resolution on Thursday of that week. On Monday it received second
reading and was passed through the Ways and Means Committee of the House
of Commons, and I must say that we were a little disturbed to read in Hansard
. that there had been ample time for insurance interests to make their representa-
tlong, when actually we only received the bill on Thursday and it had second
Il;zad:ing and went through the Ways and Means Committee the following

onday.

Senator CROLL: Did you make representations to his deputy?
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Mr. PipER: No. We had made representations first through Mr. MacGregor,
and we received a reply directly from the Minister of Finance. From there on

in the discussions and the correspondence were directly between the Minister
of Finance and myself.

Senator CroLL: But this memorandum, or a similar one to it, did come
to the attention of Mr. MacGregor at some time previous to the introduction
of the bill in the house?

Mr. P1peR: No, the first communication to Mr. MacGregor was a letter, and
I believe I called on him early in May, but nothing in writing was left with him
other than to indicate we were interested in whatever legislation might be
provided to implement the budget resolution.

Senator CrRoOLL: But you discussed something with Mr. MacGregor?

Mr. PrpEr: This was brought up, and we also suggested other ways and
means whereby the same objective could be achieved.

Senator CrRoLL: But the Government has the responsibility. They make up
their minds as to how they achieve objectives. Mr. MacGregor told us some-
thing about the background this morning. When you saw Mr. MacGregor you
undoubtedly brought to his attention what was in your mind, and what is
contained in this memorandum, and you said to him: “You know what they
are attempting to do is unconstitutional”’—or words to that effect? It was
discussed?

Mr. PipER: Yes, it was mentioned.

Senator DrOUIN: On several occasions?

Senator CroLL: What else would be mentioned?

Mr. MAcCGREGOR: May I have the privilege of speaking to that, Mr.
Chairman?

The CHAIRMAN: Yes, Mr. MacGregor?

Mr. MAcGREGOR: As far as any contact I have had since May with the
All Canada over this matter is concerned, I have all the memos, letters, and so
on, with me. However, I would merely like to clarify one point. So far as the
constitutional question is concerned, I never head a single word on it until
Mr. Piper phoned me on Monday evening, being the night before last, saying
that the All Canada intended to appear before this committee and raise the

constitutionality of this proposed amendment. That is the first word on it I have
ever heard.

The CHAIRMAN: Well, we have it here now, and if there are some repre-
sentations to be made, I think the simplest way would be to hear them.

Senator ASELTINE: Mr. Chairman, I have the Vice-Chairman of the Farm
Credit Corporation here, waiting for the hearing of the other bill. I wonder
how long this is going to take, and whether we should keep him here any
longer. Could we sit at 2 o’clock?

Senator DrouiN: That is not worthwhile.

The CHAIRMAN: If the committee concurs, I am going to suggest that
if we have not finished this bill by a quarter-to-one we resume at 2 o’clock.
Then, if we do not finish by 3 o’clock we can resume when the Senate rises.
I do not think I can help the vice-chairman any more than that.

Would you proceed, Mr. Piper?

Mr. PrpEr: Mr. Chairman, our primary interest was to get legislation
under which we could operate efficiently and economically. Once it had been
passed by the House of Commons we felt there was only one way to deal
with this legislation, and that was to bring to the attention of this committee
the constitutional issue involved.
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The CHAIRMAN: Is this the point you are raising before us now?

Mr. P1pER: Yes. I would prefer this morning not to deal with the merits
of the bill, but simply to deal with the constitutional issue.

Senator Woobrow: You raise a point in paragraph 4.

The CHAIRMAN: This is why I am boxing it in. At this stage we are being
asked to look at the constitutional aspect.

Mr. PipER: This is mentioned here, but quite frankly I would be happy
to let it rest completely on the constitutional issue.

The CrAIRMAN: Right.

Mr. PreER: I think that over the years the Privy Council and the Supreme
Court of Canada have held that the business of insurance is exclusively within
the control of the provinces of Canada. The companies have complied with the
Canadian, British and foreign insurance companies acts. There has been no
dissatisfaction of any sort in their operation, but the Special Revenue Act, and
now the Excise Tax Act, have been the object of litigation in the past, and, I
believe, will be the object of litigation in the future.

Senator MacpoNALD (Brantford): If you substantiate your argument with
respect to the unconstitutionality of this bill, would that mean that the pres-
ent act, as it stands, is also unconstitutional?

Mr. PipEr: Well, I am only interested in section 4(1) (b) of the proposed
amendment, which deals with the requirement that an insurer authorized to
do business in Canada insuring a resident of Canada, but who receives the
business from a broker or agent outside Canada, shall be required to file a
return with the Department of Insurance, and that the resident of Canada is
then subject to the tax.

A resident of the province of Quebec can buy insurance from a company
licensed to do business in the province of Quebec through an agent licensed
by the province of Quebec who is not necessarily a resident of Canada.

Senator MAcpoNALD (Brantford): It seems to me that if you are attacking
that section, you are also attacking the present act.

_ Mr. PipEr: Section 4(1) is also in conflict with provincial laws. It is
against the provincial laws to do business with a company that is not licensed
in the province.

Senator CroLL: May I ask you one question? Perhaps this will clear the air.
Are you suggesting for a moment that we, sitting around in here as a com-
mittee of laymen and some professional men, are competent to deal with the
constitutionality of this bill?

Senator DrRoOUIN: Sure.

Mr. Piper: What I am suggesting is that there is sufficient doubt as to
the validity of this legislation to warrant an amendment to this act such as was
made in 1941—namely, that it be referred to the Supreme Court of Canada
for a ruling as to it constitutionality before it is brought into force.

Senator CroLL: Do you know this bill has been vetted by the Department
of Justice? It is common knowledge that every bill that comes before the
House of Commons is vetted by that department first.

The CHAIRMAN: Of course, the bill in 1941 was also vetted by the Depart-
ment of Justice, and they gave their opinion here that it was constitutional.

Senator CROLL: That is my point. There are courts in this country, and
.th.is Banking and Commerce committee is not one of them. The Divorce com-
mittee of the Senate is a court, but this committee is not. I am not competent
to, nor ought I be asked to pass upon the constitutionality of a bill. I may doubt

it and I may not agree with it, but I should not be asked to pass upon the
constitutionality of it.
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The CHAIRMAN: You are misunderstanding what the witness is attempting
to say. I am not defending his point on constitutionality, but what he is trying
to say is that in 1941, when we had something of this kind raised, the issue of
constitutionality came up before the Senate committee. In the course of the
hearings Mr. Varcoe and one other witness were called from the Department
of Justice, and they expressed the opinion that the bill was constitutional.
Notwithstanding that, the Senate put a provision in the bill that the legislation
should only come into force on proclamation, and that before its proclamation
the matter of its constitutionality should be referred to the Supreme Court of
Canada. That was done, and the Supreme Court of Canada declared that the
particular section of the bill that was in question was ultra vires, and that was
the end of it.

Senator DRoOUIN: Mr. Piper is merely proposing the same procedure in the
case of this bill.

The CHAIRMAN: And Mr. Piper is proposing the same procedure. That is
my understanding.

Senator LEONARD: Could we hear from him then?
The CHAIRMAN: Yes.

Mr. PrpeEr: What I was about to say earlier was that the Privy Council
and Supreme Court decisions of the past have been unanimous that the busi-
ness of insurance is to be governed by the provinces, and that the federal
authorities have no right to inter-meddle in the conduct of insurance under
the guise of taxation.

What I was about to say earlier was that, as this law is presently drafted,
a contract may be entered into in the provinces of Ontario or Quebec which
is perfectly legal and valid under the laws of the provinces of Ontario and
Quebec, and yet the Government of Canada proposes to tax residents of
Canada because they have done business validly according to the laws of
Ontario and Quebec. With all due respect, I suggest that such an infringement
of the laws of the provinces will certainly give rise to a constitutional issue
raised by the provinces, if, as and when this legislation is enacted.

Our proposal is simply that rather than have this law enacted and have
us comply with the additional expense required under its terms as to report-
ing details, changing accounting systems, and so on, before we are put to this
additional expense, certainly the question of constitutionality should be very
closely examined. If the Law Clerk of the Senate or law officers of the
Department of Justice, having been apprised of the constitutionality issue, are
prepared to give opinions as to its constitutionality, then the setup can be
governed accordingly. But in the honest opinion of myself and of counsel
this legislation infringes on the rights of the provinces, and if challenged by
a province will certainly lead to litigation which can result in the same decision
as was reached in 1942. Now, to avoid the expense and the disturbance and
the uncertainty, I am requesting that the Senate Committee on Banking and
Commerce give serious consideration to an amendment to this bill such as
was made to the bill amending the Special War Revenue Act in 1941, namely
the condition that it shall only come into full force and effect on proclamation,
after it has been referred to the Supreme Court of Canada for a judgment as
to its constitutionality.

The CHAIRMAN: Could we interrupt for a moment. The one thing that
bothers me about what you are saying is that this bill starts off and applies
only to the case where you have agents outside Canada who are selling
insurance, and premiums are being paid to insurance agents that are authorized
to do business in Canada and by the laws of Canada or by the law of any
province. In those circumstances do you still stay that the problem of con-
stitutionality involved here would be at all like the problem in 19417
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Mr. P1pER: The same principle is involved.

The CHAIRMAN: And you also had involved in that reference in 1941 some
questions under the Canadian and British Insurance Companies Act, and some
prohibitions that were part of the judgment, and did not the court say that
they had to look at section 16 of the Special War Revenue Act as being sort
of lumped all together, that the whole package had to be considered, and if
the one prohibition provision fell then section 16 had to fall too? Is that not
what they said?

Mr. Piper: That is what they said, but what they said in effect was if
something was done validly provincially it cannot be interfered with federally.

The CHAIRMAN: This does not interfere.

Mr. PipER: This will interfere with a resident of Canada who has entered
into a valid contract, under provincial law, with a person authorized by the
provincial law. :

The CHAIRMAN: This doesn’t say such a contract is invalid.

Mr. PipErR: The law in those days didn’t say it was invalid. It simply
imposed a tax as this bill does.

The CHAIRMAN: You also had provision in the Act which says —

Senator LEoNARD: What Mr. Piper is saying is that in the guise of being
a tax or imposing a tax this is to prevent placing of insurance with a broker
or agent not resident in Canada —

Mr. PrpEr: I would say the Insurance Act of 1931 decision was held to
guide the validity of section 16 of the Special War Revenue Act and is identical
to today’s law. There has been no change at all in the law in that regard.

Senator BOUFFARD: Does this apply where the company had been author-
ized to do business in Canada by a province?

Mr. PrpEr: This is what I have been told. I am not sure, but the proper
information could be obtained. I understand, for instance, that Trans-Canada
Air Lines obtains its aviation insurance through a non-resident broker, who
is a specialist in aviation insurance. I know of one other air line which buys
its insurance through a licensed agent in the province of Quebec but who
resides in Pennsylvania. The point is that in most of the industrial and
mercantile fields the policies are mostly drafted by brokers and agents who
are specialists in a given field. There is nothing in the law of the provinces
which precludes business being placed in that province by a non-resident who
holds a non-resident agency or broker and there are some provinces which put
in the provision that some part of the commission must be paid to a local
resident agent who must countersign the policy, but there is nothing to preclude

a policy being issued through a non-resident intermediary in any province of
Canada.

Senator Bourrarp: This legislation would try to prevent or interfere be-
tween say, a resident of Quebec and a duly authorized agent or broker in
Quebec and would try to prevent such a contract unless the tax is paid.

; Mr. P1PER: It imposes a federal tax on the Quebec resident in dealing with
a licensed company in Quebec.

Senator BoUuFFARD: That is the pith and substance of the Act?

Mr. P1PER: The pith and substance of the Act is less to obtain revenue than
to prevent business being done with such companies. I put that to the Minister
of Finance in the Commons on Monday.

Senator HUGESSEN: You say in the guise of a tax bill the Government is

trying to interfere with contracts made between a resident of Canada and such
a company?
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The CHAIRMAN: All it does is to impose a tax. It just seeks to get a share
of the tax revenue which it is losing at the present time, and which it would
get if you had a Canadian resident as broker.

Senator LAMBERT: But that is not the way it was put by the Minister
of Finance.

The CHAIRMAN: I guess he didn’t have good legal advice at the time.

Senator DROUIN: You are saying on account of this tax, this contract with
insurance companies authorized for residents of the province of Quebec and
doing business outside of Canada, these contracts might be less interesting and
might prevent a resident from going through with it, because it would invalidate
the contract in some way. I think the tax might prevent the making of contracts,
but it does not interfere with the constitutionality of contracts.

The CHAIRMAN: They migh choose a domestic agent instead of a foreign
agent. That is a matter of what agent is used and it does not affect the insurance
company. it

Mr. P1per: Except it does affect us because under the Act as drafted we
are the ones who have to do all the work and the Government does nothing
at all. They do nothing as far as determining who is subject to the tax, and

we are the ones who have to maintain records and supply information on a
silver plate.

The CHAIRMAN: I have complained so often about that. We are always
complaining about the returns required to be made.

Mr. Piper: Before the appropriate committee or with the minister we
are quite prepared to discuss ways and means whereby this tax may be more
easily collected with less interference, but as this is presently drafted, I suggest
that there is serious doubt as to whether it will stand up if challenged in the
courts, and to avoid the confusion and the expense involved I request that
the Senate Committee give serious consideration to this point.

Senator ViEN: Do I understand correctly your argument can be summed
up as follows. This is a penalty on something which would otherwise be legal,
and which is likely, to a certain extent, to dry up that source of business.

Mr. PipER: It is imposing a tax on a business which is perfectly legal. It
is imposing a penal tax on a legal business depending on which intermediary
you happen to use.

Senator VIEN: And likely to dry up that particular business?

Mr. PipER: Whether it would or not would depend entirely on the cir-
cumstances. I imagine if a corporation found they could still make a sufficient
saving to more than offset the tax they would continue to place the business
abroad, and in that event the objectives of this bill would be defeated. If the
saving was sufficiently great then perhaps the business might be placed through
a Canadian agent or broker.

Senator BourrarD: If there is a tax of 10 per cent determined, there is
nothing to prevent the Government from imposing a 50 per cent tax which
would cause the intermediary to do otherwise.

Mr. P1pER: If the tax were 50 per cent I think it can be guaranteed the
issues would be before the courts. The corporations would not stand for that.
They would establish the validity of the legislation before the courts. This is
imposing a penalty on persons resident in Canada doing business with com-
Panies authorized to do business in Canada but who use agents who are non-
residents but who are in every respect complying with provincial laws as to
counter-signatures, where they are required, and dealing with licensed agents
Where you must deal with licensed agents.
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I think it is an important factor to consider. The contracts are in every
respect legal. They are being transacted in perfect compliance with provincial
law and yet a penalty is imposed if the individual happens to be a non-
resident. He does not even have to be a non-resident; he just has to be outside
Canada. A person who happens to be abroad is an agent outside Canada. He
cannot even phone his office from New York to place business.

The CHAIRMAN: Do you agree that the taxing power of the federal Govern-
ment is such that it can impose a tax on a class in the community and not
impose the tax on everybody else? To be valid do you say that the tax must
be imposed equally upon everybody?

Mr. PipeErR: No. I am not a tax specialist, but I do know that the courts
have held consistently that the federal Government may not, through guise of
taxation, inter-meddle in an attempt to control the placing of insurance.

The CHAIRMAN: I know that sometimes it tries to get validity for some-
thing it does that it may not have the power to do. I am saying that this bill
imposes a tax under certain circumstances and under certain conditions, and
I am asking you if that is not within the scope of the federal Government?

Mr. Piper: I do not think so, sir—not when it is related to insurance.

The CHAIRMAN: You might as well say that everybody wearing a certain
colour of suit in a certain year will be subject to a tax.

Senator DrouIN: You do not contend, Mr. Piper, that if this amendment
goes through without the amendment you suggest that it will affect .the validity
of such contracts emanating from Quebec or Ontario?

Mr. Prper: No, it would not affect their validity. It would be merely
imposing a penalty upon the purchaser of the contract.

Senator IsNor: Mr. Piper, have you a proposed amendment to place before
the chairman and the committee?

Mr. PipErR: The only amendment I would suggest would be the one that
was made in 1941, and that was made to the same section of the same act.

Senator DrROUIN: That is with respect to the proclamation being suspended?

The CHAIRMAN: That it be not proclaimed.

Mr. PipER: I am only referring to subsection (b) of the proposed sec-
tion 4(1).

The CHAIRMAN: I will read the 1941 amendment. It is section 29 of the
Special War Revenue Act being chapter 27 of the Statutes of Canada, 1940-41.
It reads as follows:

Sections three and four of this Act shall not come into effect until
proclamation by the Governor in Council, and such proclamation shall
not be issued until section four of this Act shall have been submitted to
the Supreme Court of Canada for the purpose of having the judgment
of the said Court on the constitutionality of said section four, and said
judgment has been given.

Senator AseLTINE: Did that deal with taxation?

The CHAIRMAN: Yes, that deals with section 4, and section 4 of the bill of
1941 struck out of section 16(1) the words “or of any province thereof”.
4 Senator LEONARD: I want to be clear on this. Are these all the representa-
tions t.hat the All Canada Insurance Federation is making to us, namely, repre-
~ sentations on the constitutional question?

Thfe CHAIRMAN: That is right. I do not know how we would even consider
entertaining such a motion without hearing from the Department of Justice
and obtaining an opinion on the constitutionality, and also hearing from our
own law clerk. I would not want to spring this matter on our law clerk. If the
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question is raised seriously then we should ask for an opinion, and also ask
our law clerk for an opinion. I think we could get that later today, or
tomorrow morning.

Senator CroLL: I do not know where all this leads us, but I can foresee
that time after time they will come here and raise these questions as to con-
stitutionality. They are very easy questions to raise, and they are hard to settle.
That is what will happen with respect to various bills if we take note of it now.
We do the best we can with a bill that comes before us, and we assume it
has been vetted by our various counsel. If there is a question as to constitu-
tionality then there is a place to raise it. The courts are there for that purpose
and they will deal with the matter as they did in 1941. As a matter of fact,
I am not so sure that they will go before the courts because, as Mr. Piper
said, if it was 50 per cent then it would go before the courts but if it is only
10 per cent, well—

The CHAIRMAN: We are not being asked to deal with the constitutional
aspect.- We are being asked to maintain the status quo until the matter has
been decided.

Senator CroLL: But this is a matter of importance to the country in that
the Government is attempting to obtain revenue. We may not agree with its
method of obtaining revenue, but that is for the Government to say. It has
reached out in this way and involved some considerable amount of money.
Mr. Piper calls it a penalty, and it may be a penalty, and it may be a dis-
criminatory tax, but the Government thinks it is fair. This is one way of
reaching money that the Government badly needs. I do not think we have
the right to put it off. If in the end the Government has to pay some of it
back then there is no harm done. It has returned some money, as is indicated
from what has gone on in the other place, with respect to some other matters
that they have taxed and which they found out afterwards they should not
have taxed. I think the lobsters are the best example. That was a tax under
the austerity program.

We pass the bill, and we do it in all honesty. Let them go before the
courts for a decision. I do not think we have the right to hold up this bill
because somebody comes here and holds out the bogey of unconstitutionality
to us. There may be nothing to it at all. Let the Government take the
responsibility for it; not us. The tax is there. It is for them to decide whether
it is a fair tax for all purposes. If it is unconstitutional I do not think that is
our problem.

Senator LAMBERT: Was the legislation in 1941 amended by the committee,
do you know?

The CHAIRMAN: We amended by providing a section that held up pro-
clamation until the courts passed upon its validity.

Senator LAMBERT: I do not agree with Senator Croll’s argument with
respect to expediency at this time. There is a principle involved which we
should decide now, just as we did before. I think the circumstances and the
conditions that obtain at the present time make all the difference in the world
to our approach to this bill. It is not an expedient matter at all.

Senator CrRoLL: Let me say one more word. It becomes very clear that
the minister at no time gave consideration to this because he was not reached—
at least, the new minister was not reached, even if his predecessor was. I think
it was stated that they discussed it with Mr. Fleming but not with Mr. Nowlan.
It is very important to know that it was not until last Monday that
Mr. MacGregor, who is the man most concerned with all of this business and
Who is on top of it, and who knows more about it than anyone else, was
aware that a constitutional question was raised.
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The CHAIRMAN: The question is raised here, and what we have to decide
is how far we are going to go on the matter. All I suggested was that it has
been seriously raised as a substantial issue, and I think that we should hear
from the Department of Justice and from our own law clerk. I am not
prepared to commit myself any further than that at the moment.

Senator BURCHILL: I agree.

The CHAIRMAN: There are several other points. We will arrange it so that
we will have officials of the Department of Justice here. As to the rest of the
bill, Mr. Gorman, would you take us through it?

Senator DROUIN: Which clauses are we dealing with?

The CHAIRMAN: Section 2 of the bill which is halfway down page 4.

Senator MacpoNaLD (Brantford): Is there any objection to this clause?

The CHAIRMAN: No, there are no representations being made.

Senator MacpoNALD (Brantford): This is for explanation?

The CHAIRMAN: Yes. Would you give us a brief explanation, Mr. Gorman?

Mr. M. ]J. Gorman, Director, Excise Tax Administration, Department of National
Revenue: Under the Excise Tax Act some of the exemptions from sales tax
are conditional. They are based upon a condition or use. Certain equipment,
for example equipment sold to loggers, is exempt from sales tax while it is
used in logging operations. The same applies to farming equipment. Tractors
and motor vehicles are extensively used in logging and farming. However,
a logger or a farmer will sometimes use the equipment in taxable operations
such as road building, or he may sell the equipment to a contractor or a dealer.
If the equipment is diverted, it has been subject to sales tax without any
limitation, that liability might arise one year, five years or ten years, if the
equipment lasts that long. Certain associations and groups claimed that it was
unfair to maintain a continuing liability against the logger or the farmer
concerned.

They had two main objections—the length of the liability and also that
the liability in some cases was being imposed on a manufacturer, a dis-
tributor or dealer who had no control over the equipment.

This amendment is to limit the liability for the equipment mentioned to
five years.

If a logger sells the equipment to a contractor, or if he himself uses it in
contracting, within the five years, he becomes liable for sales tax on the fair
market value at the time the equipment is diverted. The same would apply
to the farmer. That is pretty well the essence of the amendment.

Senator CrROLL: Who becomes liable?

Mr. GorMmAN: The user. The liability has been taken off the dealer or dis-
tributor, who had no control over the equipment.

Senator CroLL: A logger who has a truck which he is using for logging
purposes and for which he has no further use, may sell it to me; but I am
not in that business. He may sell it within the two years. How can I tell that
I bought it with tax exemption?

Mr. GorMAN: The liability is on the logger. :

Senator Hiceans: The liability follows the car. Anyone in possession Of
the car has to pay the tax.

Senator KINLEY: What happens when he bought it tax exempt?

Mr. GorMaN: It was tax exempt because he used it for certain purposes.

Senator KiNLEY: He got it at a cheaper price when he bought it.

Mr. GorMAN: I assume so.



BANKING AND COMMERCE 33

Senator HicGIiNS: He got it at the cheaper price, less tax.
Senator KiNnLEY: Then you want the tax back.

The CHAIRMAN: I understand that by this section the liability is being
fastened on the person who has had the exemption, that when he sells it, he
is the one they look to, not the one who buys the car from him.

Senator MAcpoNALD (Brantford): I understand this amendment was
opposed when this bill originally came to us; we suggested this amendment at
that time and the Government would not accept it, but now they have ac-
cepted it.

The CHAIRMAN: Shall the clause carry?
Some hon. SENATORS: Carried.
The CHAIRMAN: What about clause 3?

Senator IsNor: I would like to know from the witness as to the write-off
or depreciation in the first place on a motor or tractor. What is the write-off
from an income tax point of view?

Mr. GorMAN: I am not familiar with the write-off for income tax pur-
poses. In the past we have gone along with the Customs section of National
Revenue, in determining the depreciation for sales tax purposes. There are
schedules for different pieces of equipment which have been used for both
customs and sales tax purposes, without any reference to the income tax devi-
ation, with which I am not familiar.

Senator IsNOR: What I am thinking about is the write-off and the period
of time.

The CHAIRMAN: That does not come into this bill. We are dealing here
only with sales tax and Mr. Gorman says he does not know anything about
the other point.

Senator IsNOr: Very well.
The CHAIRMAN: In clause 3 you have just added a few more exemptions.
Senator DROUIN: Baling wire.

Mr. GorMAN: The main changes are the addition of a few more exemp-
tions and a few clarifications. The senator made reference to baling wire,
which we understand now we should have been called baler wire formerly,
not baling wire. The information we obtained from a survey was that over 99
per cent of baling—I am going to switch into twine—that baler twine is used
for exempt purposes, baling hay and straw for farmers, akin to binder twine.
Binder twine has been unconditionally exempt for a long period of time.

Baling twine was exempted conditionally upon use by a farmer for
baling farm produce. That caused a considerable amount of trouble, in trying
to follow through, to get a very small amount of tax on baler twines that
might be used by a furniture firm in tying furniture. To gain that bit of tax,
it was not worth the trouble involved. Therefore, baler twine, like binder
twine, now becomes unconditionally exempt from sales tax, no matter how
used.

The CHAIRMAN: There are some others.

Mr. GorMAN: There are some other additions. On page 6 there is no
change. On page 7 there is the introduction of lobster pots. On page 8 there
are two exemptions, by the addition of:

Goods for use as part of sewerage and drainage systems, and articles
and materials to be used exclusively in the manufacture thereof;
In the past, a municipality received exemption from sales tax on goods for
servicing drainage systems; but a land developer, who had to put in the
28099-0—3
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sewerage systems, on the requirement of municipal bylaws, did not get
exemption. Now, any person gets the exemption, including a land developer
developing an area for housing.

On page 9 of the printed text, there is reference to books. Previously the
exemption was for printed books, if bound. Now it includes loose leaf books—
loose leaf law journals, medical journals and pages for loose leaf books.

Shall the section carry?

Some Hon. SENATORS: Carried.

Senator MAcpoNALD (Brantford): We cannot go further with this bill
until we know if the Department of Justice has prepared an opinion. I believe
we should get one from the Department of Justice. I do not suggest we should
get our own counsel.

Thereupon the committee adjourned.
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Orrawa, Thursday, November 29, 1962.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-80, to amend the Excise Tax Act, resumed this day at 10 a.m.

Senator Salter A. Hayden (Chairman), in the Chair.

The CHAIRMAN: I call the meeting to order. Honourable senators, we have
before us Bill C-80, an act to amend the Excise Tax Act. We had considered
this yesterday, and then had adjourned to secure legal opinion on the con-
stitutionality. We were in touch with the Department of Justice, and at the
level of the deputy minister the feeling was that they could not attend before
a Senate committee and express an opinion on constitutionality but the minister
would have to defend his legislation, and if he required legal support in doing
it, why, he would bring them along. However, the minister is out of town so
in those circumstances we asked our law clerk for his opinion, and I have now
a memorandum from him which I propose to read to you.

Senator ROEBUCK: The minister at least knows who wrote the memorandum.
The CHAIRMAN: I will now read the memorandum:

The Committee has sought my opinion as to the constitutionality of para-
graph (b) of subsection (1) of section 4 of the Excise Tax Act in the form
proposed by clause 1 of Bill C-80.

The time at my disposal has been somewhat short. Nevertheless I am of
the opinion that the provision in question is within the exclusive legislative
competence of the Parliament of Canada to enact, as being, in pith and sub-
stance, legislation in relation to taxation. Nor, in my view does it constitute,
under the guise of taxation, a colorable invasion of provincial legislative
jurisdiction in the field of insurance.

Head 3 of section 91 of the British North America Act, 1867, confers
“exclusive legislative authority” to the Parliament of Canada in respect of
“3. The raising of Money by any Mode or System of Taxation.”

The argument has been made that the measure would be tantamount to
“intermeddling” with the conduct of insurance business within a province, or
that it would be tantamount to an attempt to regulate the conduct of such
business. I am unable to subscribe to that argument.

I seems to me that the impact of the Bill falls indiscriminately upon all
insurers authorized to transact business in Canada whether authorized under
the laws of Canada or any province thereof to transact business in Canada.

I do not believe that its passage would affect the validity of any contract
of insurance or have any effect whatever on provincial legislation in the field
of insurance. Nor would it require the persons subjected to the proposed tax
to follow any particular course of conduct in relation to the business of
insurance. In my opinion, there would be, in this instance, no “intermeddling”
except insofar as any taxation might be said to be “intermeddling”: for
example, the imposition of income tax on persons resident within a province
might be said to be “intermeddling” with their personal affairs.

35
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It seems to me also that the judgment of Mr. Justice Duff, IN THE
MATTER OF A REFERENCE AS TO THE VALIDITY OF SECTION 16 OF
THE SPECIAL WAR REVENUE ACT, AS AMENDED, 1942 S.C.R. p. 429, is
distinguishable in principle in respect of the proposed legislation. The section
impugned in the 1942 reference (section 16 of the Special War Revenue Act,
as amended) was applicable, so far as the incidence of the tax was concerned,
only to persons (including companies) not authorized under the laws of the
Dominion of Canada to transact the business of insurance.

It might well be said, therefore, to have been directed specifically against
Companies registered under provincial law but not under federal law. The
present Bill makes no such distinction but on the other hand applies indis-
criminately to insurers authorized either under the laws of Canada or a prov-
ince of Canada to transact the business of insurance in Canada.

I am aware, of course, that statements made extraneously by officials or
even Ministers are not admissible in the interpretation of a statute which must
be taken ex facie—that is to say, only the text of the Bill and the recognized
canons of interpretation may be referred to. However, I must say that I was
impressed by the observation of the Superintendent of Insurance that the main
justification for the proposed tax is to recoup the Government for loss of the
revenue that would have been obtained through income tax if the commissions
were paid to agents or brokers in Canada.

That is to say, in my opinion, the Bill, in pith and substance, is what it
purports to be; namely, a taxation measure providing for the raising of money
by any mode or system of taxation, and that it does not constitute a colorable
invasion of a provincial legislative field.

E. Russell Hopkins,
Parliamentary Counsel to the Senate.

The CHAIRMAN: Having secured this opinion, what is the feeling of the
committee?

Senator CRoLL: I move the adoption of the bill.

The CHAIRMAN: There is a motion to report the bill without amendment.
Shall I report the bill without amendment?

Hon. SENATORS: Agreed.
The CHAIRMAN: That completes our study of Bill C-80.

The committee thereupon concluded its consideration of Bill C-80, to
amend the Excise Tax Act.
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APPENDIX

Summary of Presentation by All Canada Insurance Federation
Re: Bill C-80. Excise Tax Act

1. All Canada Insurance Federation is a non-profit association of insurance
companies doing business in Canada and writing approximately 909% of the
premium income in the classes of insurance in which the Federation is in-
terested. (Excluded: Marine, Hail, Accident, Sickness and Life).

2. The functions of the Federation are related to legislation and taxation
affecting the insurance industry. There is no interest in rates or forms.

3. The Federation attempted, without success, to make representations to
the Minister of Finance and, as a last resort, to the Prime Minister, with respect
to the legislation which might be introduced to implement Excise Tax Act
Resolution Number 8, presently before the Senate Committee on Banking and
Commerce as Bill C-80.

4, The Bill as passed by the House of Commons imposes substantial
responsibilities on insurance companies whether registered at Ottawa or licensed
in various provinces. It does not take into account the methods of recording
statistics of business and, if enacted, will require adjustment of accounting and
recording systems. If for no other reason the effective date should be delayed
approximately six months from the time the Bill is finally enacted.

5. Returns required under the proposed Section 5(3) of the Act as amended
are to be filed on or before March 15th each year. Because of the heavy burden
imposed on all insurers to file their annual statements on or before February
28th each year, it is submitted that the returns under this Act should not be
required before May 1st in any year.

6. Before assuming the additional administrative expenses which this
amendment to the Excise Tax Act imposes on the insurance industry, and
adjusting accounting and recording systems to comply with the Act as amended,
and to avoid, if possible, the retaliatory measures which other jurisdictions will
either put into effect automatically or by new legislation, All Canada Insurance
Federation submits it is not unreasonable to request the Standing Committee
on Banking and Commerce to examine the constitutionality of Bill C-80.

7. In 1932 the Judicial Committee of the Privy Council ruled that Canada
could not enact legislation to prohibit a foreign insurance company from trans-
acting business unless it were registered under the Foreign Insurance Companies
Act if it was validly licensed by a province of Canada. In respect of the proposed
sections of the Canadian legislation then being considered, the opinion of Lord
Dunedin reads as follows:

But the sections here are not of that sort, they do not deal with
the position of an alien as such: but under the guise of legislation as to
aliens they seek to intermeddle with the conduct of insurance business,
a business which by the first branch of the 1916 case (A. G. for Canada
v. A. G. for Alberta) has been declared to be exclusively subject to
Provincial law.

8. In 1941 Parliament enacted legislation under the Special War Revenue
Act (now the Excise Tax Act) which again sought to impose a tax on those
obtaining insurance from a company licensed in a province but not registered
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with the Department of Insurance at Ottawa. Before the amending act was
passed, the Senate amended it to the effect that it should not come into full
force and effect until a judgment as to its validity in law had been obtained
from the Supreme Court of Canada.

9. The unanimous decision of the Supreme Court was delivered by the
Chief Justice of Canada in October, 1942. It held that if a contract of insurance
may be validly negotiated within the provisions of the provincial law, what-
ever they may be, the Parliament of Canada cannot impose penalties or taxes
in any attempt to regulate or control such contracts. Inter alia, the Chief
Justice stated “I think when that judgment (of Lord Dunedin in the 1932 case)
is read as a whole its language points to the conclusion that . . . these pro-
visions stood in the same category as those relating to the forms of contracts
and those governing transactions between an insurance company and its
agents. . . . The principle of exclusive provincial control of the business of
insurance within the province lies at the foundation of the judgment.”

10. There is no prohibition under the laws of any province against
insurance being bought by a resident from a company licensed in the province
from a non-resident agent or broker. Some provinces, for specially named
classes of insurance, may require that such a policy be signed or counter-
signed by a provincially licensed agent who is to receive the commission
“or some part thereof”.

11. Ontario and Quebec do not require that an agent be either a resident
of the province or even a resident of Canada. A contract, under Quebec and
Ontario law may be purchased by a resident of the province from a company
licensed by the province through an agent who may be resident anywhere in
the world but can only solicit business in Quebec or Ontario if he holds an
agent’s licence. Should Bill C-80 as presently drafted be enacted, those who
bought insurance legally under the provincial law become subject to a federal
tax simply because of the residence of the agent who acted on their behalf.

12. The Parliamentary Secretary to the Minister of Finance stated at page
1770 of Hansard for November 19th, 1962 that the intent of this part of Bill
C-80 was not to derive revenue but rather to discourage the placing of
insurance with non-resident agents.

13. It is submitted that the foregoing provides prima facie evidence that
the validity of the proposed amendments may be questioned and that they
should not be implemented without a full study of the legal problems involved
and, if deemed advisable, as was the case in 1941, a referral to the Supreme
Court of Canada.

E. B/ 8. Piper, Q.C.,

Manager and General Counsel All Canada
Insurance Federation.

Montreal, November 27, 1962.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Thursday,
"\ November 8th, 1962:

Pursuant to the Order of the Day, the Senate resumed the debate on
the motion of the Honourable Senator Higgins, seconded by the Honour-
able Senator Hnatyshyn, for second reading of the Bill S-2, intituled:

“An Act to amend the the Bankruptcy Act”.
After debate, and—

The question being put.on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Brooks, P.C., moved, seconded by the Hon-
ourable Senator Choquette, that the Bill be referred to the Standing
Committee on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

‘WEDNESDAY, November 14, 1962.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11.00 a.m.

Present: The Honourable Senators:—Hayden, Chairman; Aseltine, Croll,
Davies, Drouin, Gershaw, Gouin, Irvine, Isnor, Kinley, Lambert, McKeen, Reid,
Taylor (Norfolk), Thorvaldson, Turgeon, Vaillancourt and Willis.

In attendance: Mr. E. R. Hopkins, Law Clerk and Parliamentary Counsel,
the Official Reporters of the Senate and Mr. John Larose, Superintendent of
Bankruptcy, Department of Justice.

Bill S-2, intituled “An Act to amend the Bankruptcy Act”, was considered.

On Motion of the Honourable Senator Aseltine it was Resolved to report
recommending that authority be granted for the printing of 1000 copies in
English and 300 copies in French of the Committee’s proceedings on the said
Bill.

At 1.00 p.m. further consideration of the said Bill was adjourned until
Wednesday, November 21st, 1962, at 10.00 a.m.
Attest.

James D. MacDonald,
Clerk of the Committee.
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THE SENATE
STANDING COMMITEE ON BANKING AND COMMERCE
EVIDENCE

OrTAWA, Wednesday, November 14, 1962.

The Standing Committee on Banking and Commerce, to which was referred
Bill S-2, to amend the Bankruptcy Act, met this day at 10.30 a.m.

Senator Salter A. Hayden (Chairman), in the Chair.

On a motion duly moved and seconded it was agreed that a verbatim report
be made of the committee’s proceedings on the bill.

On a motion duly moved and seconded it was agreed that 1,000 copies in
English and 300 copies in French of the committee’s proceedings on the bill be
printed.

The CHAIRMAN: Honourable senators, we now have for consideration Bill
S-2, an act to amend the Bankruptcy Act, and Mr. T. D. MacDonald, the
Assistant Deputy Minister of Justice is here. I should tell you that in addition
to Mr. MacDonald, the Assistant Deputy Minister of Justice, we also have
present the Superintendent of Bankruptey, Mr. John S. Larose.

I should add, too, that there have been a number of organizations who have
written indicating that they wanted to present their views to this committee.
Most of them found it difficult to be here this week, but they undertook to be
here on November 21st, next Wednesday. So, subject to what you say, what we
have advised them is that we will hear the departmental people today—that is,
the Superintendent of Bankruptcy and, if he has anything to add, Mr. Mac-
Donald—and then we shall adjourn until next Wednesday, at which time we
shall hear the public. There are some firms in Montreal, there is the Board of
Trade in Toronto, and, possibly, the Registrar in Bankruptey in Toronto, all of
whom want to make submissions. It is our practice to hear from them, and
there is no reason why we should depart from it in the case of this bill.

Senator IsNor: Will these proceedings be printed and distributed by that
time, Mr. Chairman?

The CHAIRMAN: I would hope so. Since there has been such a demand for
copies of this bill, while you have a copy before you perhaps you will take it
with you when you leave and remember to bring it back when we meet next
week. Otherwise we may be short of some copies.

On this basis, perhaps Mr. Larose is going to carry the ball.

Mr. T. D. MacDonald, Assistant Deputy Minister, Department of Justice: Perhaps
between us we can deal with this matter, Mr. Chairman.

The CHAIRMAN: You make the election who is going to open then.

Mr. MacDoNALD: Mr. Chairman and honourable senators, I had not pre-
pared any opening statement because of the manner in which the bill has
already been explained in the Senate. Mr. Larose and I have come here this
morning ready to answer any questions or to make any explanations requested
on the clauses of the bill. However, Mr. Chairman, if you think it would be of
any assistance for me to make a brief opening statement as to the purpose of
the bill, I should be glad to do so.
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The CHAIRMAN: I think that would be satisfactory. In doing that, I think
this might be a principle to be borne in mind. You have provisions in the
present Bankruptcy Act dealing with small estates in a summary way. Now you
have this new part being added called the orderly payment of debts. I am
wondering whether one is truly a substitution for the other. Do not they run in
parallel lines?

Mr. MacDoNALD: I think that is the more correct view, that they run in
parallel lines or somewhat parallel lines.

The CHAIRMAN: This bill provides if a province adopts the orderly pay-
ments provision that the summary provisions are repealed.

Mr. MacDoNALD: I didn’t mean that. May I go back to the beginning and
review the origin of the bill.

The CHAIRMAN: All right.

Mr. MacDoNALD: Senators will remember, that the present Bankruptcy
Act passed through the Senate and the House of Commons in 1949. Indeed, some
Senators who are present today, were also in the Banking and Commerce Com-
mittee at that time. Since that time there have been received by the Superin-
tendent of Bankruptey and in the Department of Justice a large number, a very
large number, of suggestions for changes in the Act. I think it can be said that
the general view among the people suggesting changes is that basically it is a
pretty good Act, but that there are many details in which improvements could
be made.

Now these suggestions or proposals for amendments have reached a very
large volume, and for some time have been under study in the department on
the part of the Superintendent of Bankruptcy and others, looking toward a
fairly comprehensive revision of the Bankruptcy Act. In the meantime, how-
ever, there were two areas in which proposals for changes were put forward
on the basis that they were somewhat more pressing than the ordinary amend-
ments that were suggested, and that they should be dealt with at the present
time. These two aspects which are dealt with in the present bill are separate
but related, as you, Mr. Chairman, have suggested. In the first place certain
irregularities and abuses under the Act were disclosed as the result of investiga-
tions, in some parts of the country, and it was suggested, I think with justifica-
tion, that the abuses were contributed to by some of the provisions that found
their place for the first time in the 1949 Act. Those were the provisions relating
to summary administration of small estates. Now those provisions occur in
section 26, subsection (6) of the Act, and in sections 114 to 116, and I will
describe them very briefly.

Section 26, subsection (6), provides that where the bankrupt is not a cor-
poration and in the opinion of the official receiver—he is the person who
receives the petition in bankruptey, and I am reading from section 26, subsection
(6) of the Act: “Where the bankrupt is not a corporation and in the opinion
of the official receiver the realizable assets of the bankrupt, after deducting the
claims of secured creditors, will not exceed five hundred dollars, the provisions
of the Act relating to summary administration of estates shall apply.”

In other words when you come upon an estate of this kind where the official
receiver who received the petition is of the opinion that the realizable assets
after deducting the claims of secured creditors will not exceed $500, he turns
and everybody turns to the special provisions in sections 114, 115 and 116 as
governing those estates. And what those sections do, and the meat of them is in
_ section 114, is to relieve those small estates from some of the ordinary require-

ments and safeguards of the Act that would otherwise apply. Perhaps I might
refer in particular to two of them. Might I direct your attention to section
114, paragraph (g), which says:
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There shall be no inspectors but the trustee in the absence of
directions from the creditors may do all things that may ordinarily be
done by the trustee with the permission of inspectors;

So, the gist of that is that there are no inspectors as there otherwise
would be.

The CHAIRMAN: What about section (b)?
Senator REID: You are removing the entire section 1147
Mr. MacDoNALD: Yes.

The CHAIRMAN: That should be qualified. All that is indicated is that when
a province indicates it is prepared to accept that bill it is proclaimed in relation
to that province. What does this section say, this section 198? It says:

This part shall come into force in any province only upon the issue,
at the request of the Lieutenant-Governor in council of that province,
of a proclamation by the Governor in Council declaring it to be in
force in that province.

Mr. MacDonaLD: I think the answer to that, Senator Hayden, is that it is
Part X that comes into force in that way. The clauses of the bill which effect
the repeal of the special provisions relating to summary administration of
small estates are not part of part 10 and are not subject to proclamation
but come into effect upon the passing of the bill.

The CHatrMAN:» Of course if you take that view the situation is that unless
a province requires that this Part X come into effect you have no provision in
your bankruptcy in your province in relation to small estates.

Mr. MacDonaLd: You have no special provisions and they fall to be
administered under the Bankruptcy Act the same as other estates.

The CHAIRMAN: I am told, and we may get evidence next week, that way
over 1,800 proceeded in the province of Ontario last year and maybe 50 per
cent would come in the category of small estates.

Mr. MacDonALD: The Superintendent will be prepared to give you figures
of the number of bankruptcies, and breakdowns for any years which you
wish. I have a very summary table before me which doesn’t break down the
statistics according to provinces, but it shows that in 1961, last year, there
were a total of 3,511 bankruptcies in Canada, of which 1,638 were administered
in the ordinary way under the Act, and 1,873 were small bankruptcies to
which the summary administration provisions applied.

Senator Davies: May I ask a question? Are the fees in the case of the
small bankruptcies the same as in large ones? It was complained that in
some cases the fees ate up all that could be obtained from the assets.

Mr. MAcDoNALD: There is no special provision about fees with respect to
these small estates subject to summary administration. The fees fall to be
determined in the same way as with other estates.

Perhaps I might make a comment on Senator Davies’ question, which
probably points up one of the complaints that arise in connection with the
summary administration of estates. A complaint commonly received by the
superintendent and the department is that a debtor will go to a trustee—
and it has been suggested at times he may even be solicited by a trustee—
and state: “I would like to rid myself of the debts that are pressing on me”,
and in certain cases the trustee will say to the debtor: “Well, if you will
make a deposit of assets with me sufficient to cover my disbursements and
my fees I will undertake the administration of your estate”. He will say that
he requires $150, $200, $250 or $300 as the case may be, and the debtor then
succeeds in raising the sum mentioned and deposits it with the trustee. There
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are then no inspectors. The trustee is not required to file a bond—and I want
to touch on that in a moment—and what happens is that the trustee makes no
real effort to get in any of the realizable assets of the debtor for the benefit
of the creditors, or to realize upon the touchable portion of his salary, but
simply puts the case through the court using the money for his fees and dis-
bursements.

Senator KINLEY: That is one of the abuses?

Mr. MacDoNALD: Yes.

The CHAIRMAN: There is this feature. When the trustee in those circum-
stances is sending out the notice he has also got an appointment from the
court to hear the application for the discharge of this individual, and he in-
cludes a notice of that with all the material.

Senator DROUIN: It is a package deal.

The CHAIRMAN: Yes.

Senator DrouIN: And it works.

Mr. MacDoNALD: Another characteristic of section 114 to which I wish to
refer is the provision in paragraph (b) that the trustee is not required in an
estate subject to this section, to deposit the security that he ordinarily has to
deposit under the act for the proper administration of an estate.

In any event, Mr. Chairman, representations were received to the effect that
if a revision of the act was not immediately contemplated then at least steps
should be taken towards the elimination of the abuses that have been turning
up, and it was suggested that a considerable step in that direction would
be the repeal of the summary administration provisions, mainly, subsection
(6) of section 26, and sections 114, 115 and 116. That suggestion came from
various parties interested in the administration of the Bankruptcy Act, in-
cluding the Canadian Bar Association and the Chief Justice of the court charged
with bankruptey jurisdiction in one of the provinces.

Senator Davies: Mr. Chairman, may I ask another question? Is there any
law that makes it mandatory for a man who realizes that his liabilities are
double his assets to file a petition in bankruptcy, or not?

Mr. MacDonALD: I would say no, Senator Davies.

The CHAIRMAN: He may make a voluntary assignment.

Mr. MacDoNALD: It was considered, at the same time, that the elimination
of these provisions would not impose any unreasonable difficulties upon small
debtors, and that, pending the revision, and in the interests of preventing
the abuses I have mentioned, these provisions be repealed. That is the first
part of the bill.

The second part of the bill came up in an unrelated way. There had been
in effect in the province of Manitoba over quite a number of years—my recol-
lection is that it goes back to about 1932—legislation called The Orderly
Payment of Debts Act, and about 1959 that act was copied by the province
of Alberta although never proclaimed. That legislation provided a compara-
tively simple and inexpensive procedure whereby a debtor who felt that
he could not meet his obligations as they came due could go to the clerk of
the district court or the county court and ask him to issue a consolidation order-

In effect, what happened was that the debtor disclosed to the clerk of the
court the names of his creditors, the amounts of the debts, his circumstances
as to income, obligations, dependents and so forth, and the clerk then issued
-a consolidation order in which he entered the names of the creditors, the
amounts due to each of them, and an amount he determined the debtor was
able to pay, and should pay, into court periodically to be distributed among his
creditors until the debts were completely discharged. It was not a scheme for
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taking the assets of the debtor and placing them in the hands of a trustee
and dividing them up one and for all among the creditors. It was a scheme
rather, whereby the debtor was required to make the maximum payments that
his circumstances permitted and continue to make them until the debts were
entirely discharged.

There are many procedural provisions which I will pass over for the
moment. No doubt they will come up in discussion of the particular clauses
and sections.

May I say briefly that that was not done without the creditors having an
opportunity to be heard, because before the consolidation order was finally
settled, the clerk of the court gave notice to each of the creditors affected as to
the amount which the debtor said was due the creditor, and the amount the
clerk of the court proposed to order the debtor to pay, and each of the creditors
had an opportunity to come in and object.

Also, there were certain exceptions from the operation of the act—debts
over a certain amount, without the consent of the creditor concerned; certain
tax debts; and other debts which at the present time are reflected, as we shall
see, in section 174 of the bill.

Senator DROUIN: In these cases, in determining the amount each debtor
should pay into court in an orderly manner, would they consider the seizable
portion of his salary, if he is in receipt of a salary? Would that be a deter-
mining factor in deciding what the debtor shall pay into court for the
benefit of his creditors?

Mr. MacDoxaLD: That is a factor which doubtless would be taken into
consideration by the clerk; but his attention was not specifically directed to it,
either in the Alberta act or the Manitoba act, nor is it in this bill.

Senator WiLrLis: I am not clear if the province of Ontario, for instance,
did not proclaim this act.

The CrsAIRMAN: Did not request it.
Senator WiLLis: Under section 114 of the 1949 one?
Mr. MAcDoNALD: Yes.

Senator WiLris: That would discriminate against the poor Ontario bank-

rupt, as I do not think the courts of Ontario have a lien on what they
have now.

Mr. MacDonALD: If Part X were not proclaimed in Ontario it would only
discriminate against the poor Ontario bankrupt in this way....

Senator WiLLis: He would not have the protection he has under section
114 now.

Mr. MacDoNALD: It is necessary, in considering what protection, if any,
he has lost, to look at these provisions carefully. It would mean, for example,
that the creditors could have inspectors.

The CHAIRMAN: What it would mean, Mr. MacDonald, I think is that in
the same estate there would not be a procedure that for practical purposes
would be available to that small estate and therefore he would have to be,
in the language of that state, nobody, just a poor person, hopelessly bound up
in his debts and with no way of getting any relief. How does he get any money?
It takes money to get into bankruptcy.

Senator DrouiN: You have to be solvent, almost.

Senator KINLEY: As regards property and civil rights, it is ultra vires
the acts of Alberta and Manitoba. The salvage in the act‘ ig ultra vires. This
act is an enabling act, so that the province can come in if it wishes.

It is taking away from those provinces something they have at present.
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Senator WiLLis: By repealing section 114.

Senator DrouIN: Could this bill be arranged so that section 114 would
apply in Ontario, if Ontario does not request?

Senator WirLLis: Or any other province.

Senator DrouIiN: Or any other province.

The CHAIRMAN: We would have to amend the bill, but it could be
arranged that the existing sections only would be repealed when part 10 is
applicable.

Senator REeIp: Is this bill giving a completely new addition to the present
Bankruptcy Act?

Mr. MacDo~NALD: No, it is merely a repeal of three sections and part of
another one and an addition of a Part to the present act. The present act will
stand except for that.

Senator KINLEY: In regard to section 174(c), they make provision for the
provinces of Alberta and Manitoba, as regards the classes of debts to which
it does not apply unless the creditor consents. Among those it says:

In any other province, any debt of a class designated by the regula-
tions to be a class of debts to which this part does not apply

Does that give the province the privilege of making regulations of its own?

The CHAIRMAN: Either the province has the right to do this or it has not
the right to do this. All this says is that there are certain classes of debts in
the province of Alberta to which this bill, even if it is brought into force, would
not apply. Then in Manitoba it also deals with that. Then it says that in any
other province any debt of a class designated by the regulations—that is,
by the regulations under this Part to be a class of debts to which this Part does
not apply.

Senator KINLEY: Could we have different regulations in each province?

The CHAIRMAN: Yes, you could. Variety is the spice of life. This provides
for it here.

Senator THORVALDSON: In regard to the remark by Senator Willis, that
you would not wish to add to the duties of district court clerks in Ontario,
I may say that in Manitoba, in Winnipeg, where the county court is a big
court and the clerk is a busy man, though he has a number of employees,
what was done there was that a special person was engaged simply as an
assistant county court clerk and handled this entirely. I think he had no other
duties.

The CrAIRMAN: Did he handle it in relation to the whole province?

Senator THORVALDSON: No, just in relation to Winnipeg. As you know, half
the population of the province of Manitoba is in Winnipeg. Most of the business
under this act was done at Winnipeg.

The CHAIRMAN: Manitoba being such a rich province, they would not require
much of this kind of legislation, so it would not be used very much.

Senator THORVALDSON: Not as much as we did in 1932. As you can realize
apd as probably Senator Lambert realizes, this was really depression legisla-
tion. I suppose that hardly anyone takes advantage of it except wage earners,
such.as railway workers, people who get into financial trouble. They start by
garnisheeing, then they start to lose their jobs. It was the pressure of that situa-

“tion that created the necessity for this legislation in Manitoba. I imagine that in
most of the other jurisdictions outside Winnipeg, probably the county court clerk
hanc'iled fche whole thing; but I know that in Winnipeg there was a special
official with some staff of his own that might be required to do the whole job.
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The CHAIRMAN: If we take Winnipeg as an illustration, what is the difference
between using the clerk of the county court and using an experienced registrar
in bankruptcy?

Senator THORVALDSON: Well, that is a matter of opinion. Perhaps you are
right on that. I am just speaking for Manitoba, and I am not as conversant
with the situation elsewhere.

Senator LAMBERT: Who is it that functions in Manitoba?

Senator THORVALDSON: Just the assistant to the clerk—an official in the
offices of the county court in Winnipeg.

Mr. MacDonaLp: The deputy clerk of the county court at Winnipeg.

Senator LAMBERT: It would mean a uniform application by the clerk,
as the official?

The CHAIRMAN: Well, your word “uniform” bothers me, senator, because
I would think the more deputy clerks you have in the various parts of each
province administering would probably not make for uniform administration.

Senator LAMBERT: Possibly I came to my conclusion rather rapidly, but I
thought from the remarks made in the house and here that the clerk is regarded
as a better informed person with respect to the requirements.

The CrBAIRMAN: He could not be better than a registrar in bankruptcy
who has been doing the work for years.

Senator KiNnrLEY: Is it all done by the same registrar?

The CHAIRMAN: Yes.

Senator DrouiN: Until his death.

Senator KinLEY: How is the debtor protected from his secured creditors?
Is he protected from any action?

The CHAIRMAN: Are you referring to these provisions in the proposed
Part X?

Senator KINLEY: Yes. Is he protected during the three years he has to try
to pay his bills?

Mr. MacDonaLD: The rights of secured creditors are not affected; that is,
somebody who has a charge on a particular piece of property.

Senator KinLEY: Well, he can invoke his judgment at any time.

Mr. MacDonaLD: That is correct.

Senator KINLEY: And what could he do to the salary or whatever asset
this man has; could he attach it?

Mr. MacDonaLD: He stands in a different position merely in respect of
his right to realize on the security, and to the extent of that security, which he
has for his debt.

Senator DrouIN: What about the balance that might remain?

Mr. MacDonaLD: There is a somewhat technical section in regard to that,
which we shall come to later. Generally speaking, it can be said that for the
balance he can rank, but there are exceptions, as in the case, for example, where
the provincial law says that a creditor who realizes on his security must be
content with the proceeds of that security.

Senator KINLEY: Yes, if he goes it alone, but if he is under a thousand
dollars he can go in by permission afterwards.

The CHAIRMAN: No, if he is under a thousand dollars he can be brought
into the consolidation order.

Senator KINLEY: And supposing he is over a thousand dollars?

The CuARMAN: He may consent to come in whether he has a judgment
or whether it is a debt; but what you are talking about is his security?
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Senator KINLEY: Yes. Suppose, Mr. Chairman, a man is earning a salary
of say $10,000, and he owns a house and has been maintaining his family. That
is the first consideration, is it not, that he must consider the needs of the man’s
family? Now, if there is anything left, do not the secured creditors come in
on him before anyone gets a chance at all?

Mr. MacDonNALD: On their security, yes.

Senator KINLEY: Well, can they not garnishee his salary, or does this pre-
vent that?

Senator DrROUIN: But they would not rank.

The CHAIRMAN: Mr. MacDonald, you take the case of a person who has a
judgment. Now, to that extent he is secured. He is in a class, he has a judgment,
and something is owing, and say it is over $1,000. He may decide he is not going
to come into these consolidation proceedings but that does not stop him from
asserting his judgment. It does not deal with it, so therefore the consolidation
blows up.

Senator KIiNLEY: What happens to the debtor if there is no money to divide;
is he protected for three years? Does he lose all protection?

The CHAIRMAN: You mean make a consolidation order in relation to con-
solidation of debts unless it is agreed to a plan which provides for orderly
payments?

Senator KiNrEy: But the clerk might say you cannot touch that man’s
house and property. Now, if the secured creditor wants a levy on his house
which is protected, is this protected if he cannot pay anything? Can he get under
this act and save his home?

Senator Drouin: No.
Senator KINLEY: So he can take the home?
Senator DrouIN: There is nothing to stop him.

Mr. MacDoNALD: I would like in due course, Mr. Chairman, to come back
to a question raised by Senator Willis as to the effect of repealing section 114
in the province of Ontario, or in any other province, where Part X is not
proclaimed.

The CHAIRMAN: All we are trying to do now is generally to explore the
effect of bringing in before us this matter of orderly payments and see if there
are places where it is not puncture proof.

Mr. MacDonNALD: Surely. May I address myself to the question which was
raised by Senator Willis? What will happen, in any province, once section 114
is repealed, will happen independently of whether or not that province asks
for the proclamation of Part X. Now, the effect of repealing section 114 will be
this. The man who would previously have come under the summary of admin-
istration provisions may still come under the act as a bankrupt. Simply, the
provisions of section 114 will not apply to his estate. After a petition has been
made against him or he has an assignment, the provisions of section 114 will not
apply to the administration of his estate. Now, the effect of that—

Senator ASELTINE: It will be to force him into bankruptcy?

Mr. MacDonALD: He can be forced into bankruptcy in the same way he
could be forced into bankruptcy under the present law. The only difference is
this, that when the trustee comes to administer his estate he will administer it
under the ordinary provisions of the act.

Senator DrouIiN: With inspectors, and everything.

Mr. MacDoNALD: There will be inspectors where there were not inspectors
before. There will be a bond where there was not a bond before, and various
other safeguards. But the additional cost of those safeguards may not be very
great; the cost of a bond is not very great. The cost of employing inspectors
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need not be very great; and of course one complaint at the present time, which
the repeal of section 114 is expected to assist in remedying, is that the creditors
do not get anything anyway, in many cases. If the effect, then, of repealing sec-
tion 114 is to reinstate, at a small expense, certain safeguards which will lead
to a better realization of assets for the creditors, they will be better off in the
end notwithstanding additional small expenses.

Senator WiLLis: Has the department had complaints about Section 1147?

Mr. MacDonAaLD: Yes, and a proposal from a number of sources, particu-
larly interested in bankruptcy administration, including the Canadian Bar
Association—originating with the Commercial Section—and the Chief Justice
of the court having bankruptcy jurisdiction in one of the provinces, to the
effect that if the complete revision of the act was still a considerable distance
away, at least steps should be taken to repeal or modify these provisions.

The CHAIRMAN: The question is, do these provisions really improve the
situation as against Section 26 (6) and Sections 114 to 116. In order to qualify
under -the existing law in a small estate you must have assets left of not
more than $500 after you have taken care of your secured creditors. Now
there are some loopholes there: You could have very substantial assets and
very substantial. secured claims, but the main thing is that you must not
have free assets of more than $500 to come under this. Now under this orderly
payment of debts provision you can have as many debts as you like or can
incur as long as not one of them is in excess of $1,000, and as I said in the
house you can go on a spending spree. If this is going to take care of the small
man then you should put a maximum on the amount of debt, do it in some way,
otherwise you may be opening another door to abuses in trying to close this
door to some abuses.

Senator KINLEY: You are talking about a spending spree. He could not
go on one after he came under this provision.

The CHAIRMAN: No, I am talking of a spending spree as a result of this,
and there is no limitation on the overall amount of debt he might have; the
only limitation is the amount of each individual debt.

Senator KiNLEY: He will not be able to incur more debt if he gets a
consolidation order, except in the amount of $200.

The CHAIRMAN: Once he gets a consolidation order then his rations are
reduced very considerably because he cannot incur fresh debt of more than
$200 until he has paid off what he owes.

Mr. MacDonALD: Mr. Chairman, it is somewhat difficult for me to maintain
a proper line between trying to explain some of these provisions—

The CHAIRMAN: I know we have been making it tough for you.

Mr. MacDonAaLD: It is not that. I just do not want to overstep what is
my proper function. Perhaps I might make one comment on your observation
about a spending spree. I doubt that the existence of Part X would, in itself,
be inducement for a person to dissipate resources, because if he is that way in-
clined he is probably going to do so anyway and then go into bankruptcy;
and under Part X he is not relieved from the ultimate payment of any of his
debts. Under Part X he must, eventually, discharge them all. In fact the
consolidation order may not delay complete payment of his debts beyond three
years without either the consent of all the creditors concerned or the approval
of the court.

The CHAIRMAN: You are enlarging the access road to the use of these
facilities. That is what you are doing, isn’t that right? Once you have raised
the limit to $1,000 as against $500 over and above the amount of secured claims
I say you are enlarging the access road to using the facilities of this act and
if this is intended, to still deal with small estates, let us circumscribe it.
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Mr. MAcDoNALD: Just one thing I should add to that, is to point out the
operation of Part X, will exclude the operation of the ordinary provisions of
the Bankruptcy Act. If a debtor comes forward to the clerk of the court and
says: “I want to have a consolidation order” and if any of his creditors,
whether he is a creditor for less than $1,000 or more, says to himself: “that
man is able to meet his debts or he has got property which is available for
that purpose”, no such creditor is obliged to submit to a consolidation order;
he can place the man in bankruptcy under the ordinary provisions of the act.
In fact this Part X will probably have its greatest application where there is
considerable confidence between the debtor on the one hand and his creditors
on the other and where creditors say: “Yes, we think that under this arrange-
ment, where you are ordered to pay so much into the court regularly for dis-
tribution to us until all your debts are paid, we are going to be much better
off than if we push you into bankruptcy which we can always do whether a
consolidation order has been made or afterwards.”

Senator KINLEY: Suppose a consolidation order is made, can you push
him into bankruptcy then?

Mr. MAacDoNALD: Yes.

Senator KINLEY: What then is his protection?

Mr. MacDoNALD: Then the situation changes and his protection is simply
what is afforded a bankrupt under the ordinary provisions of the Bankruptcy
Act.

Senator ASELTINE: Whether he makes his payments or not?

Mr. MacDoNALD: Yes, Senator Aseltine. That was the situation under the
provineial legislation which Part X would replace, as requested, from province
to province.

Senator KINLEY: What is the virtue of the consolidation order? If the
consolidation order is there he does not seem to have any protection against
going into bankruptcy?

Mr. MacDoNALD: Well, he would have this protection under the consolida-
tion order, that once the consolidation order is issued, then a creditor in respect
of a claim to which the Part applies, has his hand stayed as far as pro-
ceeding against the debtor in the ordinary way is concerned—as far as pro-
ceeding to judgment and execution is concerned. He could still push him into
bankruptey, if the man was amenable to bankruptcy before, but he would
hesitate before taking that step if he saw that under the consolidation order
he and the other creditors were being paid.

: Senator KINLEY: Does not the consolidation order give the creditor what
is, in effect, a judgment? Do not they register them as people who have
judgments?

The CHAIRMAN: It becomes a judgment of the court.

Mr. MacDoNALD: That is correct.

Senator DAviEs: Are the objects of these amendments, in the main, to
protect the creditor or to help the bankrupt?

The CHARMAN: I think it is to help the debtor.
Senator KiNLEY: Do not they help them both?

The CHAIRMAN: When you talk about the orderly payment of debts, that
must be at the instance of the debtor.

Se_nator KiNLEY: That is if he has the money. You cannot get blood out of
a turnip.

'_I‘he CHAIRMAN: I notice you are excluding from the claims which may
qualify for a consolidation a debt incurred by a trader or merchant in the
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ordinary course of his business. From the information I have, I think it would
appear that in Ontario possibly over 50 per cent of the proceedings under the
small assets provisions in section 26 of the act now are in relation to these
small merchants.

Senator DrRoUIN: The same situation obtains in Quebec too.
The CHAIRMAN: Therefore, I am wondering why you exclude—
Senator DrouIN: —those who need it most.

The CHAIRMAN: Yes.

Mr. MacDoNALD: I cannot speak for Ontario at the moment. We will see
if information is available in that respect. In the province of Quebec it is
certainly not the case that the large proportion of summary administration
bankruptcies are those of traders. The large proportion come from wage
earners.

As to why trading debts are excluded, that provision is taken from the
two acts that were copied. Perhaps I might go back for a moment and finish
the description of how Part X came about, because I left it with legislation in
effect in Manitoba and legislation in effect, but not proclaimed, in Alberta.
Somebody in Alberta apparently had a question in his mind as to the con-
stitutional wvalidity of the Orderly Payment of Debts Act, so there was a
reference by the province of Alberta to the court as to whether the act was
constitutional. That reference eventually reached the Supreme Court of
Canada which, I think in late 1959 or early 1960, gave a judgment to the
effect that the Orderly Payment of Debts Act of Alberta was ultra vires Parlia-
ment because it impinged on Parliament’s jurisdiction over bankruptcy and in-
solvency.

The CHAIRMAN: You mean ultra vires the legislature?
Mr. MacDoNALD: Yes.
The CHAIRMAN: You said “Parliament”.

Mr. MacDonaLD: Yes, I am sorry—ultra vires the legislature of the
Province. That judgment, of course, also affected the Manitoba legislation,
from which the Alberta legislation had been closely copied, so requests were
immediately received from the province of Manitoba, followed shortly by
a request from the province of Alberta, that since this jurisdiction lay in
Parliament and not in the provincial legislatures, Parliament should enact
legislation, corresponding to the provincial acts, which could be proclaimed
as requested, province by province. Part X is copied from or patterned on these
two acts of Manitoba and Alberta. That will explain some of the drafting.

Senator DrRoOUIN: Mr. Chairman, can I put a further question?
The CHAIRMAN: Yes, certainly.

Senator DROUIN: Mr. MacDonald, if I understand you well, in reply to a
very pertinent question put by Senator Willis, you say that subsection 6 of sec-
tion 26 and sections 114, 115 and 116 will be repealed and replaced by this
Part X?

The CHAIRMAN: No, not necessarily.

Senator DrouIN: They will not exist, and the province not availing itself
of this Part X, or making a request for such a proclamation, will lose the ad-
vantages and benefits of subsection 6 of section 26 and sections 114 to 116.
They will lose them anyway, and the repealing of these sections will, in other
words, force all provinces for the purposes of dealing with small estates, to
request the application of this Part X, as enacted. Would not it be better
in your mind—and it is your opinion I would like, and I think it would be

27818-4—2
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very enlightening for the honourable senators to hear it—would not it be
better to keep these sections 114 to 116 in case a province does not wish to
make the request for the provisions of Part X?

Mr. MacDonALD: With respect, Senator Drouin, I would not regard the
two as that closely related.

Senator DrouIN: You answered to the chairman to that effect, I think, in
dealing with his first question on parallels.

The CHAIRMAN: What Mr. MacDonald has said now is in line with that,
because parallel lines may meet at infinity, but they do not meet earlier than
that. Mr. MacDonald now says they are not related and, therefore, they are
parallel lines. I would think that is all the more reason why the act could
stand both provisions.

Senator KINLEY: The parallel lines may meet when we get to bankruptcy.
Senator DrouIN: If you remove one line there is no more parallel.

Mr. MacDo~NnALD: They are related in the sense that they both have an
effect on certain small bankruptcies, but they are not in related in the sense
that one is a substitution for the other. If the Manitoba and Alberta legislation
had never been declared ultra vires, and was still in existence, we would still
have received the representations for the repeal of section 114, and the related
provisions. In a province where Part X does not come into effect, although
section 114 goes out, the only difference will be that when the small bankrupt,
who was previously affected by section 114, goes into bankruptcy the trustee
of his estate will have to surround himself with those safeguards of which,
by section 114, he was relieved. He will have to file a bond and see to the
appointment of inspectors, and do a number of other things.

Senator DrouIN: And that is not good for small estates; it increases the
expenses.

Mr. MacDonaALD: The complaint today, you see, is that by reason of the
absence of those safeguards the creditors are getting nothing from many estates
anyway. Now if, at the small expense of reinstating these provisions, the result
is that there is something for the creditors, then they are better off.

The CHAIRMAN: I think it is quite clear to any person who has had
bankruptcy experience that inspectors in many, many cases are very valuable
persons to have because they are out of the trade in which this person has been
operating, and they have a nose for business operations, and devious methods,
and they are able, very often, to find assets which would otherwise be con-
cealed in a way that a trustee and the creditors might not get at them.

Senator ASeLTINE: What are the provisions of the Creditors’ Arrangement
Act? Doesn’t that prevent bankruptcy?

Mr. MacDonaLp: The Superintendent will have to tell you about that.

The CHAIRMAN: Just one other question I wanted to throw at you, Mr.
MacDonald, for the moment—if we just struck out the sections involved in
repeal, the present sections in the Bankruptcy Act, and left in those provisions
under the new Part X, then and without any provision that it comes into force
only when there is a request made—just leave it as it is with Part X added to
the Bankruptcy Act, then those who want the Orderly Payments provisions can
avail of them, and those who find they fit better into section 26 (6) have that.
Why the mutilation?

Mr. MacDonaLD: The reason for repeal is that in the opinion of many
~Deop1.e, including, as I mentioned, the Canadian Bar Association and the Com-
mercial Law Section of the Canadian Bar Association, which is made up of,
I would say, some of the most prominent lawyers in bankruptcy practise in
Canada, the repeal of section 114 would go a considerable distance toward
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reducing the abuses under the Act to which I have referred. This opinion was
concurred in by others. Although I cannot put my finger on them now, the
same suggestion came independently from other sources interested in the
administration of bankruptcy law as well. One of those sources which I did
mention was the Chief Justice, a very experienced person in bankruptcy matters,
of one of the Superior Courts of the provinces, which Superior Court is charged
with jurisdiction in bankruptcy.

The CHAIRMAN: There is a non sequitur in what you are saying. Because
there are admitted defects in sections 114 to 116 you say “repeal”. Can’t we
tidy them up? Repeal doesn’t necessarily flow from the fact that there are some
abuses.

Mr. MacDo~NALD: Well, the answer to that would come, I think, from a
clause by clause examination of section 114. Now if you look at section 114—

Senator DrouIiN: What you could do, Mr. Chairman, is perhaps repeal
section 26(6) and sections 114 to 116 but make the provisions of Part X appli-
cable to all provinces without proclamation.

Senator WiLLis: I don’t think Ontario would take that.

Senator DROUIN: Give them the choice and, as you say, tidy up sections
114 to 116.

Senator THORVALDSON: I was wondering—there is obviously a lot of dis-
agreement about these things and I was wondering if it wouldn’t be wise in the
light of this discussion to suggest to the law officers that they take another look
at this and see if they can come up with something.

Senator DrouiN: Could we have a look at the Bar Association’s sub-
missions?
Mr. MacDoNALD: Yes.

Senator THORVALDSON: I personally would like to have a look at some of
these things.

The CHAIRMAN: We are adjourning this consideration until next Wednesday
to hear the other side. I shouldn’t say “the other side”—I should say those of
the public who have representations to make. Maybe some of them will support
it or maybe all of them will support it.

Senator WiLLIS: What about trustees, will we have them?

The CHAIRMAN: A number have written in, and I have told you about the
Board of Trade, and there is a number of organizations in Montreal and Niagara
Falls who will send in briefs instead of appearing. I would like to have the
Registrar of Bankruptey from Toronto.

Senator ASELTINE: How about the provinces of Manitoba and Alberta, will
they be represented?

The CHAIRMAN: Anybody who wants to appear can appear.

Senator DrouIiN: Can we have a look at the submission of the Canadian
Bar Association on this point?

The CHAIRMAN: Is the submission of the Canadian Bar Association on this
point lengthy?

Mr. MAacDonNALD: No.

The CHAIRMAN: If the Clerk had it maybe he could mimeograph it and we
could have copies.

Senator DAvIEs: Is this a private bill or is it a Government measure?
The CHAIRMAN: It is a Government measure.
Senator IsNor: May I ask a question. As you know I am not a lawyer—
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The CHAIRMAN: I don’t think the Canadian Bar Association will help us
because while it made representations in relation to the Bankruptcy Act it
didn’t make a submission in relation to Part X.

Mr. MacDonaLD: It made it for the repeal of 26(6) and 114 to 116.

Senator IsNor: It would be repealed with nothing to replace it?

- Mr. MacDonALD: I will check on that but I think that is the case.

The CHAIRMAN: Let us make it available to the members of the committee.
If you give the Clerk of the Committee the submissions he will get it mimeo-
graphed.

Mr. MacDoNALD: May I direct your attention to a number of paragraphs in
section 114. I do this because I think there may be a little misunderstanding as
to what is going to be the effect of repealing section 114.

Senator IsNOrR: Before he starts on section 114, what I am going to say
has a bearing on that. Perhaps Mr. MacDonald would tell us, and I repeat
I am not a lawyer, just a simple businessman.

The CHAIRMAN: There is one word too many in that. You should take
out the word “simple”.

Senator IsNor: Dealing with Part X, section 173 (a), “clerk” means a clerk
of the court; subsection (b), “court” means

(i) in the Province of Alberta, the distriet court,

(ii) in the Province of Manitoba, the county court,
I am going to ask why you deal only with the provinces of Alberta and
Manitoba.

The CHAIRMAN: Read subsection 3.

Senator IsNorR: Why could you not say “in any province such court—”
and have uniformity while you are about it? Why should not clause 3 read
“in any province”?

Mr. MAcDoNALD: The reason, Senator Isnor, is this, that we knew what
court the provinces of Alberta and Manitoba wished designated because they
had acts on their statute books which already designated these courts. In the
other provinces we did not know which courts they wished designated. We
did not know whether they wished Part X applied. We knew the wishes of
two provinces, so we mentioned them, and with respect to other provinces,
in the case of which we did not even know they wished to have Part X,
we said that we would leave the matter open.

The CHAIRMAN: But, Mr. MacDonald, we are here talking about federal

legislation. This bill is not being passed to give validity to two provincial laws
just because those laws have been declared ultra vires the provinces. We are

passing something here which is good for the people, and which is in the '

public interest. You are saying now that we are passing it on a basis having
regard to two provinces that we know will take it, and as to the rest we
are saying: “This is in the public interest, but you can exercise your own
judgment as to whether you want to take it or not”. I cannot conceive that
as being the way that we should act in framing a statute. Looked at in thé}t
light this looks more like enabling legislation in a situation where there 1S
some doubt as to where the jurisdiction really is. Two parties are going to
Join in this, and it seems to me that you are saying that by their so doing
they are giving it validity. I do not think that that-is the kind of apPrOaCh
we should have to legislation.

Mr. MacDonaLD: I do not know whether that calls for any comment
from me, Senator Hayden.

‘The CHAIRMAN: Maybe I should not have made it to you.
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Mr. MacDonNaLD: It has just occurred to me that such aspect is not lacking
in other fields of legislation. There is the Lord’s Day Act—

Senator IsNOoRrR: But we are dealing with this act, and we are trying to
make it uniform for all of Canada.

Senator KINLEY: Senator Isnor asked about the clerk. It seems to me that
if a province accepts the act then it must accept the clerk.

The CHAIRMAN: No, it says that the clerk who shall function in provinces
other than the provinces of Alberta and Manitoba shall be—

Senator KiNLEY: What about section 175?
The CrAIRMAN: —would be the person designated by the regulations in

that province. It says:

...in any other province such court as is designated from time to
time by the regulations for the purposes of this Part...

Senator ASELTINE: Who makes the regulations?

Mr. MacDoNaLD: The Governor in Council.

Senator KIiNLEY: The province.

The CralRMAN: No, not the province but the Governor in Council.

Senator KINLEY: What regulations?

The CBAIRMAN: The regulations made under this Part X.

Senator KINLEY: There is a rural and an urban problem connected with
this. I know Senator, Higgins talked about centralization. In every county there
is a clerk or prothonotary. He deals with every item of justice in the courts. He
is an informed man and he does not get much pay. He has an office and he deals
with all matters, and he plays no favorites. I think the clerk is indicated,
especially in rural areas, but in the cities there is no problem because there
are lawyers there.

Mr. MacDoNALD: Any province that asks for the proclamation of Part X
will throw a considerable potential burden upon the provincial officers who are
to be designated, such as the clerks of the district or county courts.

Senator KINLEY: They are not that busy.

Mr. MacDoNALD: The province must be prepared to put its finger on the
person who is to act, and to say that by virtue of his office as clerk of the
county court, or clerk of the district court, or the clerk of some other court,
he is expected to carry out the functions imposed by this part. The fees that
may be designated may be quite small. In other words, Part X supposes that a
considerable duty—I will not say burden—will be placed upon provincial offi-
cers. That is why Part X leaves it open to the province to take that responsi-
bility of saying: “This is the court”.

The CHAIRMAN: There is no clause in this bill that says that.

Mr. MacDonNALD: I am sorry; the province will have to indicate to the fed-
eral authority which court it wishes to designate.

The CHAIRMAN: There is nothing in the act that says that the province has
any authority to say anything to the Governor in Council.

Senator ASELTINE: The regulations are federal.

The CHAIRMAN: That is right. The Governor in Council makes these regula-
tions, and fixes the fees.

Senator WiLLrs: What jurisdiction would the Superintendent of Bank-
ruptcy have over these clerks?

The CHAIRMAN: I would think none, under this bill.

Senator WriLLis: He has now jurisdiction over the provincial superinten-
dents, has he not?
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Mr. MAacDoNALD: Over the trustees, Senator Willis. Section 197 of Part X
provides—and this points up the fact that these are provincial officers—that the
accounts of every clerk relating to proceedings under this part shall be subject
to audit in the same manner as if he were a provincial officer.

Senator IsNor: All you have to do to change that is to put a period after
the word “audit”, and cut out the remaining words.

The CHAIRMAN: Section 195 deals with the question, and says:

(1) Upon the issue of any consolidation order, the clerk shall forward
a copy thereof to the Superintendent of Bankruptcy.

(2) The clerk shall report to the Superintendent of Bankruptcy upon
the conclusion of each proceedings taken under this part...

So there are reports going to the Superintendent of Bankruptcy.

Senator DrROUIN: There is no difficulty with respect to the provinces of
Alberta and Manitoba which have already chosen the courts, but with respect
to the other provinces the court will be designated by the Governor in
Council.

The CHAIRMAN: Yes.

Senator ASELTINE: It would be.

The CHAIRMAN: I think we are approaching the time at which we might
adjourn for today.

Senator ASELTINE: I would like to mention something while we are on
the point. In Saskatchewan we have seventeen rural judicial centres, and those
rural centres are served by the responsible clerks of the district court. Why
could they not act? In the larger centres like Prince Albert, Saskatoon, Regina
and Moose Jaw the ordinary registrar might take over.

The CHAIRMAN: There is no reason why not.

Senator DROUIN: Where there is a registrar then he could act, and where
there is none then the clerk could act. I think that would be reasonable.

The CHAIRMAN: Mr. MacDonald has indicated he wants to take up two

minutes to deal with this point. I did not impose the time limit of two minutes;
he did.

Mr. MacDonNALD: This may be important and might help the discussion.
It relates to the question whether hardship is created in a province by the
straight repeal of section 114 and related sections if Part X is not proclaimed.
In the first place the fact that section 114 is repealed does not prevent a
person still going into bankruptcy whose estate would have come under sec-
tion 114. He may still go into bankruptey, but when the trustee comes to
administer his estate the provisions of section 114 will no longer apply.
What is the effect of those provisions that no longer apply? That is the
question.

Section 114(a), of course, does not affect the matter. It simply says:

...all proceedings under this section shall be entitled “Summary
Administration”. . .

S0 we can put that aside.

In the second place he finds that he has to deposit a bond which he did
not have to do before. That is the first thing, and that will react to the
protection of the creditors.

Senator Wirris: That costs money.

i MacDonaLp: There would be only a small expense, not a great expense,
In connection with that.

.
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In the third place, this provision will no longer apply—

(c) the trustee shall apply to the court to fix a date for the hearing
of the application for the discharge of the bankrupt and shall include
notice thereof in the notice of the first meeting.

That means that in the past, since this provision was in force, the creditors got
the notice of the bankruptcy and in that same envelope they got a notice that
there would be an application made to the court for his discharge. That, among
the creditors, created a very bad reaction. They said: “Well, what are the
objects of these proceedings?”

Senator DrouiN: They felt railroaded.

Senator WiLLis: We could repeal that, without repealing the whole section.

Mr. MacDonaLD: Then we come to (d) which says:

(d) Notice of the bankruptcy shall be published in the Canada
Gazette in the prescribed form but shall not be published in a local

newspaper unless deemed expedient by the trustee or ordered by the
court.

In other words, though at present there has to be a notice in the Royal Gazette,
there does not have to be a notice in the local newspaper. If section 114 is
repealed there will have to be a notice in the local newspaper, and that may
not be a bad thing.

I will stop there for the moment, but if we take the remaining paragraphs
and read them one by one, the effect of eliminating them is not as great as
might appear at first.

Senator WirLLis: As I understand it, in 1949, the early part decided that the
poor man who wanted to go into bankruptcy should have special provisions.

The CHAIRMAN: Actually, more than that—we were honoured at that time
by the presence of the assistant deputy minister, who at the moment was
discharging the duty of Superintendent of Bankruptcy.

Mr. MacDonaLD: A post which he had been in for several months.

The CrAIRMAN: That is right. Mr. Riley had been there before and here
was this document presented to us. There was the strongest recommendation
for these summary state proceedings and we succumbed to the persuasive
presentation and put them in. Now we are told we can perform a bit of surgery
and the statute would not suffer.

Senator DrouiN: That was parallel.

Mr. MacDonaLD: When I came before you in 1949 as Superintendent of
Bankruptcy, I had held that office for a very short while and was in possession
of a ready made bill.

The CHAIRMAN: You have handled it very well.

Senator DrouiN: Thank you, Mr. MacDonald.

The CHAIRMAN: May I put this resolution of the Canadian Bar Association
on the record. It is:

| M*} Whereas there have been great abuses arising from the Summary
Administration Provisions of the Bankruptcy Act

Resolved that the provisions be repealed, or, in the alternative, that
section 14 be amended by repealing subsections ¢, g and h thereof.

Senator LAMBERT: At the outset of the hearing this morning, Mr. Chairman,
Yyou made a suggestion to divide the attention of this bill into two parts. We
have had valuable enlightenment through Mr. MacDonald’s evidence this
morning. In view of the contentious points mentioned, it would be advisable




24 STANDING COMMITTEE

to have The Bar Association explain what it means by that resolution, and also
any other people who are interested in this. Then we could decide whether
or not this Part 10 should be adopted as it is or with some change, or the original
act amended. It seems to me that the amendment of section 114 covers the
point.

Senator DrouIN: Has this bill been submitted to the Canadian Bar?

The CHAIRMAN: No. When the Board of Trade appeared, they had a special
committee, which has been sitting for several years, and they have lawyers
who are experienced practitioners in the field of bankruptcy, on that com-
mittee. They submitted a very lengthy brief dealing with all the aspects, but
they also dealt with sections 114 to 116 and 266. I read parts of that when I
was speaking in the Senate. They will be here to elaborate on that. There
will be some of those lawyers on that committee who were undoubtedly on the
committee of the Bar Association which dealt with this matter and we can get
their viewpoint.

The committee adjourned its consideration of the bill until Wednesday,
November 21, at 10 a.m.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Thursday,
November 8th, 1962:

* A ‘“Pursuant to the Order of the Day, the Senate resumed the debate on
‘ the motion of the Honourable Senator Higgins, seconded by the Honour-
able Senator Hnatyshyn, for second reading of the Bill S-2, intituled:
‘An Act to amend the Bankruptcy Act’.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

i The Honourable Senator Brooks, P.C., moved, seconded by the Hon-
1 ourable Senator Choquette, that the Bill be referred to the Standing

! Committee on Banking and Commerce.
The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, November 21, 1962.

Pursuant to adjournment and notice the Standing Committee Banking and
Commerce met this day at 10.00 a.m.

Present: The Honourable Senators:—Hayden, Chairman; Aseltine, Croll,
Drouin, Gershaw, Gouin, Horner, Hugessen, Irvine, Isnor, Kinley, Lambert,
Leonard, McCutcheon, McKeen, McLean, Power, Reid, Roebuck, Smith (Kam-
loops), Taylor (Norfolk), Turgeon, Vien, Willis and Woodrow.

In attendance:—Mr. E. R. Hopkins, Law Clerk and Parliamentary Counsel
and the Official Reporters of the Senate.

Bill S-2, intituled “An Act to amend the Bankruptcy Act”, was further
considered.

The following witnesses were heard with respect to the said Bill:—

Mr. A. C. Crysler, Q.C., Legal Secretary, The Board of Trade of Metropolitan
Toronto; Mr. Ben Luxenberg, Q.C., Vice Chairman, Bankruptcy Committee,
The Board of Trade of Metropolitan Toronto; Mr. T. D. MacDonald, Assistant
Deputy Minister of Justice; Mr. John Larose, Superintendent of Bankruptcy,
Department of Justice and Mr. R. W. Stevens, Counsel, Credit Grantors Associa-
tion of Canada.

On Motion of the Honourable Senator Croll is was ORDERED that the sub-
mission of the Credit Grantors Association of Canada be printed as an appendix
to today’s proceedings.

The Chairman (The Honourable Senator Hayden) read into the record
letters submitted by Mr. Frederick E. Tyler, Executive Secretary, Canadian
Collectors Association and Mr. Wildfrid Bitzer, Honorary Consul, Consulate of
the Federal Republic of Germany.

The Chairman also read an excerpt from a letter received from The
Supreme Court of Ontario in Bankruptcy.
At 12.30 p.m. the Committee adjourned further consideration of the Bill
sine die.
Attest.
James D. Macdonald,
Clerk of the Committee.
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THE SENATE

STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTaAwa, Wednesday, November 21, 1962

The Standing Committee on Banking and Commerce, to which was re-
ferred Bill S-2, to amend the Bankruptcy Act, resumed this day at 10 a.m.

Senator Salter A. Hayden (Chairman), in the Chair.

The CHAIRMAN: Honourable senators, it is ten o’clock, and we have a
quorum. We have before us, continued from last week, Bill S-2, and we are
going to hear representations from various organizations. We also have some
briefs which have been submitted, and the first one to which I was going to
refer is from the Board of Trade, Toronto, which we will have distributed,
and there is a group here representing the Board of Trade: Mr. Ben Luxenberg,
Mr. J. L. Biddell, Mr. L. W. Houlden, and Mr. A. C. Crysler. I understood
Mr. Luxenberg was going to present the brief, but he seems to have slipped
out for a moment. However, Mr. Crysler is here and he is prepared to proceed
with the brief. As soon as the copies are distributed we will call on Mr.
Crysler.

Mr. A. C. Crysler: Mr. Chairman and gentlemen, I would make this plea
that as I am not actually the leader of this small delegation I be allowed to
retire and hand over to Mr. Luxenberg when he enters the room. I think
the best way in which to approach this matter, sir, with your permission, is
for me to read the brief.

It is addressed to The Honourable Senator Salter Hayden, Q.C., Chairman,
and members of the Senate Committee on Banking and Commerce. It refers
to Senate Bill S-2, to amend the Bankruptcy Act.

Gentlemen: The Board of Trade of Metropolitan Toronto welcomes this
opportunity to appear before the Senate Committee on Banking and Commerce
and express its views concerning Bill S-2, An Act to amend the Bankruptcy
Act.

It is desired initially to acquaint you with the nature and extent of the
Board’s membership. Our membership consists of approximately 9800 persons
representing large and small business firms engaged in all phases of business
activity and in the professions. While this membership is concentrated mainly
in the Toronto area, the larger member firms conduct businesses which in
numerous cases are provincial or national in scope, or extend into the area
of international trade. In view of the nature of this membership, the Board
believes that it can claim fairly to represent the views of a major cross-section
of business and professional interests.

The Board has had a long-standing interest in bankruptcy and insolvency
legislation consequent on the importance of that field of legislation throughout
the commercial and trading community. We participated in the studies which
led up to the revision of the Bankruptcy Act in 1949 and were privileged to
appear before this Committee at that time and express our views to you.
Since the 1949 revision, a standing committee of the Board has carried out a
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comprehensive and continuing study of experience under the Act. This Com-
mittee is comprised of persons who have special knowledge of the subject.
Its membership consists of leading trustees, liquidators, members of the ac-
counting and legal professions and business executives who have specialized
in bankruptcy matters.

Upon learning that it was the intention of the Government to consider
revisions to the 1949 Act, the Board’s study was reviewed and brought up to
date and a comprehensive Brief setting out its views concerning the revision
of the Act was submitted to J. S. Larose, Esq., Superintendent of Bankruptcy
under date of December 7, 1961. The portion of this Brief which refers to the
Summary Administration provisions of the Bankruptcy Act will be referred to
later.

Upon examining Part X. Orderly Payment of Debts, which Bill S-2 proposes
to enact, in relation to the Summary Administration provisions, Sections 114-
116 of the Bankruptcy Act, the principal conclusion which the Board has
reached is that the Orderly Payment of Debts provisions are not an alternative
to the Summary Administration provisions. We are of the view that the Sum-
mary Administration provisions should remain in the Act whether or not the
Orderly Payment of Debts provisions are enacted. It is, however, recognized
that the Summary Administration provisions do require a measure of revision
to overcome certain weaknesses which have become apparent from experience.
Our views conceraing the revisions needed, and which we believe would be
sufficient for the purpose, are set out on Page 32 of our Brief dated December
7, 1961. For your information, we quote that page as follows:

Summary Administration-—Secs. 114-116

Certain weaknesses have become apparent in operation under the
summary administration provisions in Sees. 114-116. The following sub-
sections of S. 114 involve the principal weaknesses and should be repealed
for the reasons stated;

Subsection (c¢), for the reason that a bad impression is created
on the part of creditors who receive notification of discharge proceed-
ings along with the notice of bankruptcy, especially in those instances
where the amount of debts involved is large. The effect of such a
change would be to leave bankrupts under summary administration
to apply for discharge in the usual way.

Mr. Luxenberg has just entered the room, Perhaps he may continue with
this Mr. Chairman.

The CHAIRMAN: Yes.

Mr. B. Luxenberg. Q.C.:

Subsection (f), which would leave the bankrupt under summary
administration free to submit a proposal under the proposal provi-
sions of the Act. In any event there is little to be gained in practice
by this provision in the summary administration sections.

Subsection (h), owing to the fact that its effect is to exclude
examination under oath and make it more difficult to ascertain
whether any improper use is being made of the summary administra-
tion proceedings.

Subsection (g) should be amended, so that there may be inspectors
if the creditors at the first meeting so decide. The reason for this is that
under the present procedure the Court only has before it the debtor’s
§tatement of assets and liabilities. Instances have occurred in which
important transfers of property have taken place prior to bankruptcy

o
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without being disclosed in the debtor’s statement before the Court. The
appointment and activities of inspectors in such cases would serve a
valuable purpose in investigating prior transfers of property and serve
to guard against any undesirable advantage being taken of the summary
administration proceedings in this regard.

Our reasons for considering that Part X. Orderly Payment of Debts, is not
an alternative to the Summary Administration provisions, Sections 114-116 of
the Act, are as follows:

(1) Part X provides for a consolidation of, but not relief from, debts. This
is not sufficient for insolvent or bankrupt persons whose debts are so large that
it is not possible to pay them off in full. The financial affairs of such persons
cannot be rehabilitated without complete relief from such part of their debts
as is necessary to reduce their overall financial commitment to an amount which
their financial circumstances enables them to retire. Insolvents and bankrupts
in this position will have to resort to the Bankruptcy Act in order to get relief
from that part of their indebtedness which they cannot retire. If they have not
available to them the Summary Administration provisions, they will have to
resort to the Ordinary provisions which are more complicated, entail more work
in administration and are more costly.

(2) Under the provisions proposed, Section 174(2) (d), trade debts will
not come within Part X. Orderly Payment of Debts. Thus, a salaried employee
who wished to make arrangements concerning trade debts incurred while in
business for himself, would not be able to avail himself of the proposed pro-
visions for Orderly Payment of Debts.

Our information is that the Osgoode Hall office of the Supreme Court of
Ontario in Bankruptcy had 1259 filings in 1961, of which 651 were Summary
Administrations. As of the latter part of October 1962, the Osgoode Hall office
had 1244 filings, of which 641 were Summary Administrations. Our practicing
barristers and liquidators inform us that the majority of these Summary Ad-
ministrations arise in the case of persons who failed in businesses of their own
and ultimately take employment. As will be seen, therefore, the most of those
under Summary Administrations in this area, would not be able to take ad-
vantage of Part X. Orderly Payment of Debts.

(3) Without the Summary Administration provisions, revised as we have
proposed, there would be difficulty in getting creditors to act as inspectors in
small estate with little or no assets.

(4) Jurisdiction would be transferred from the Bankruptcy Court and
Trustees to the Clerks of Other Courts. The effect of this transfer would be to
lose a considerable degree of experience which has been developed in the Bank-
ruptcy Court and on the part of licenced Trustees.

(5) The description of the functions and duties of the Clerks of Court
indicates that the creditors will not have effective control and that effective
control will be vested in the Clerks of the Courts.

The effect of that is that you are making the clerks of the courts the
judiciary; they will work out the proposals.

(6) There is no provision for Inspectors in Part X. Orderly Payment of
Debts. It will be noted that in the quotation from the Board’s Brief of December
7, 1961, it is proposed that the present Summary Administration provisions
should be amended to provide for Inspectors if the creditors at the first meeting
so decided. The reasons for this are stated. The Board was pleased to observe
from reading the Debates of the Senate for Tuesday, October 16 and Thursday,
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October 18 that different of the honourable members who spoke in the Debate
on Bill S-2, were in agreement that provision should be made for the appoint-
ment of inspectors.

(7) There is lack of provision in Part X. Orderly Payment of Debts, for
the examination of debtors in initial proceedings to ascertain information con-
cerning their affairs. While Section 190 of Bill S-2 refers to examination of
debtors, the section seems to only apply where there is a consolidation order.

(8) Part X. Orderly Payment of Debts, does not cover debts due to Govern-
ments. In the case of business insolvencies or bankruptcies, there is frequently
nothing left for creditors after tax claims have been satisfied.

That part does not apply to governments. Therefore the governments would
have the perfect right to proceed as they see fit, even though the debtor had
made an application under that part. In that way, the debtor might be, and
probably would be, plagued with garnishee orders while this part is in effect.

The CHATRMAN: To the extent that there are exclusions from the applica-
tion of Part X, the ordinary proceedings would be open and might go on, follow-
ing the proceedings under Part X.

Mr. LuxENBERG: I think it would be parallel to putting an end to the
proceedings under Part X.

The CuAIRMAN: They would start to do it under Part X.

Senator McCuTcHEON: They would meet pretty soon.

Mr. LuxeENBERG: This brief continues: (9) Under the provisions of Section
189, Consolidation for Orderly Payment of Debts, the consolidation has to be
varied when there are new debts. This leaves consolidation schemes under
Part X in a position of instability.

(10) It is stated that there has been a good experience in the Province of
Manitoba under provincial legislation similar to the proposed Part X for
Orderly Payment of Debts. This experience would not necessarily be the same
in provinces such as Ontario where there are so many more insolvencies and
bankruptcies.

In conclusion, this Board recognizes that legislation such as Part X provid-
ing for Orderly Payment of Debts could serve a useful purpose where there are
no trade debts, present or past, and where the total amount of indebtedness is
not more than the debtor could cope with under a consolidation arrangement.
It is suggested, however, that before adoption of Part X Orderly Payment of
Debts, more consideration should be given to its relation to consolidation provi-
sions in other provinces which have taken a different form from the legislation
in Manitoba and Alberta. For instance, in Ontario there is legislation which
provides for the consolidation of Division Court Judgments. It would be advis-
able to ensure that the proposed addition to the Bankruptey Act will be properly
related to this legislation in Ontario and it may be to different legislative
approaches to the problem in other provinces. A considerable investigation,
however, will be involved in such a study. Respectfully submitted, (G. Allan
Burton) President, (J. W. Wakelin) General Manager.

Honourable senators, I should state that our real position is that the sum-
mary administration sections should not be repealéd. They have served a
yseful purpose. With regard to the act itself, there is a great deal of merit in
it but I think it requires considerable amendment and further study.

The CHAIRMAN: This morning we are dealing only with the bill and there-

fore only with the summary administration sections and the proposed
substitution.

¢
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Senator CrRoLL: Perhaps at this time Mr. MacDonald could meet the points
that are raised in this bill?

The CHAIRMAN: We could leave that to Mr. MacDonald; he may prefer to
reply to all the representations.

Senator CroLL: They may be different and this would keep us in the
picture. They have made some specific recommendations and I am not too well
fitted to meet them. They bother me somewhat and Mr. MacDonald could throw
some light on them immediately, while it is fresh in our minds.

The CHAIRMAN: Mr. MacDonald, are you ready to be drafted at this moment
to express your views?

Mr. T. D. MacDonald, Assistant Deputy Minister, Department of Justice: I am
certainly at the disposal of the committee. If I may make a suggestion, it is that
at this stage you might be interested in asking Mr. Luxenberg to run down the
paragraphs of Section 114 which he is suggesting be retained, to indicate the
usefulness of those paragraphs.

The CHAIRMAN: Mr. Luxenberg, first of all, in Section 114, there have been
no changes in (a), namely:

(a) all proceedings under this section shall be entitled “Summary
Administration”;

There is no comment on that, I take it?

Mr. McCuTcHEON: It is not controversial.

Mr. LUuXENBERG: In subsection (¢) our suggestion—

Senator CroLL: Would you mind reading subsection (c¢) to the committee?

Mr. LEONARD: May I suggest that Mr. Luxenberg deal with the provisions
of Section 114 to 116 which are to be repealed by this bill?

Mr. LuxENBERG: Under the act, debtors whose assets will not realize more
than $500—and there are many debtors in that position—have the right to
take advantage of the Bankruptcy Act and to get loose of that burden of
judgments, judgment debtors and garnishees.

The CHAIRMAN: I think the exact wording of the provision to which Mr.
Luxenberg is referring is found in section 26, subsection (6) of the act itself.

(6) Where the bankrupt is not a corporation and in the opinion
of the official receiver the realizable assets of the bankrupt, after de-
ducting the claims of secured creditors, will not exceed five hundred
dollars, the provisions of the Act relating to summary administration
of estates shall apply.

Thas is the authority. That would then bring in the operation of sections 114
to 116, under the act as it stands at present.

Mr. LUXENBERG: At present, when a man wants to come under summary
administration, he makes an assignment. At the same time as he makes that
assignment, the registrar fixes the date for the hearing of the application for
discharge. With the notice calling the first meeting of creditors, there is a
notice to the effect that the debtor’s application for discharge will be heard at a
certain date. As a matter of practice, we find that, while creditors may not
want to attend the first meeting and may not bother about it, they sometimes
object to the bankrupt getting his discharge. They get this notice of the first
meeting and throw it in the waste paper basket, not wishing to bother about
it, and then they forget all about the application for discharge which is to be
heard in three or four months’ time. Now, we think that is unfair to creditors,
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and we think that section 114(c¢), which provides for the fixing of a date
of hearing of the application of discharge and including the first notice should
be repealed.

Senator CrRoLL: You say that is not fair to creditors. The creditor gets a

notice, a letter, saying there is a meeting and there will be business done—
throws the letter in the waste paper basket. What is unfair to the creditor?

The CHAIRMAN: I think it goes a little deeper than that. It looks like a
package deal.

Senator CroLL: I realize that, but what is the unfairness?

Mr. LUXENBERG: The unfairness is that I don’t think the creditors get
ample notice. They get a notice today that six months from today the hearing
of the application of discharge will take place.

Senator LEONARD: Are we not jumping ahead of ourselves? The first point
for consideration is whether these sections should be repealed in their entirety.
The matter between Senator Croll and Mr. Luxenberg is whether they should
be amended.

Mr. LUXENBERG: We say the other sections should be retained and they
are beneficial.

Senator LEoNARD: This bill we have before us repeals these sections as
they are now. What I want to know is, what are the benefits given by these
three sections which we are going to do away with in order to substitute the
orderly payments?

The CHAIRMAN: I think what you want to know is what we would lose if
sections 114 to 116 were repealed.

Senator LEONARD: That is right.

Mr. LuxeENBERG: Well, this is a cheap, expeditious method for a bankrupt
who has not too many assets to have his estate administered and obtain his
discharge. We have no advertising, we have no inspectors. At the present time
there are no inspectors, and we think there should be. If the creditors so
decide, according to our suggestion, then they can make a proposal at the
next meeting, if desired. There are no examinations and nothing is sent by
registered mail. I say it is an inexpensive way for a man who has very little
assets to have his estate administered and get a discharge.

Senator LEONARD: You say that from the standpoint of the debtor and
the creditor this method of sections 114, 115 and 116 is at least as good as the
orderly payments plan, plus the fact that the debtor gets a complete discharge
of the debt?

Mr. LuxeNBERG: I would not say that. I think there may be a place for

both of them. Orderly payments of debts deal with a settlement of a person’s
debts, rather than making him assign.
: The CHAIRMAN: I think the view I take of this summary administration
is that it seems to provide a benefit for the debtor. In other words, he can
quickly dispose of his problems and get a reasonably fast discharge from
bankruptcy and his debts are gone. If he has to go via Part X and a con-
solidation order, he is subject to attack from the bankruptcy angle all the
time, subject to attack from those who are excluded from enjoying the
benefits of Part X, and then he must propound a plan that will lead to the
orderly payment of his debts within three years; or if he cannot do it in
that length of time the court has to come and see if it will make an order.
But then the debtor is hamstrung for a considerable length of time trying to
deal with maybe an overload of debts.

3 btiVIr. LuxeNBERG: In addition, the orderly payment of debts excludes trade
ebts.

g
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Senator LEoONARD: It seems to me that there are benefits in sections 114, 115
and 116 which should be preserved, rather than that they should be repealed
merely because you are having another set of rules with respect—

Mr. LUXENBERG: I think there may be room for both.

Senator WiLLis: If the province of Ontario did not adopt orderly payments
plan and sections 114 to 116 were repealed, the poor man would be left out.

The CrAIRMAN: He would have to come under the general provisions.

Senator LEONARD: If the province does not request it, do sections 114, 115
and 116 still stand?

The CuAalrRMAN: No. Under section 2 they are repealed in any event.
Mr. LuxXeENBERG: They are repealed, and if the province of Ontario does not
see fit to adopt Part X, we have no summary administration sections.

The CHAIRMAN: It looks to me as if the two procedures are covering dif-
ferent fields and there is room for both of them.

Mr. LUXENBERG: Summary administration sections have really nothing to
do with Part X at all. I do not know why this is in Part X at all. One provides
for orderly payment of debts, and the other something else altogether.

The CHAIRMAN: With that, Mr. MacDonald, do you think we have gone far
enough that you would be ready to deal with the points raised in this brief?

Mr. T. D. MacDoNALD: Mr. Chairman and honourable senators, I am going
to go to the top of page four of the brief. The submission set out there is that
Part X is not an alternative to the summary administration provisions of the
act. Then there are various reasons given supporting that submission. I think it
is common ground that Part X is not an alternative. I think that the real issue
that is before you now comes down to this. There seems to be common ground
between the bill and the submission of the Board of Trade of Metropolitan
Toronto that there should be changes made in section 114. The only difference
between the two, the bill on the one hand, and the submission on the other, is
that the Board of Trade suggests that section 114 should not be repealed out-
right but that parts of section 114 should be left. So that it seems to me that
the real issue is the usefulness or the value of the parts that would be left.

I had hoped that Mr. Luxenberg would elaborate on that a little more than
he did. I had hoped he would go down section 114 and take the paragraphs that
he suggests be left and point to the value he attaches to them, because with

Mr. Luxenberg’s experience I think that would have been very valuable to the
committee.

The Superintendent of Bankruptey is here today, and he of course is the
person who has had very long experience in the administration of these pro-
visions, and I think it would be very useful if he were now to take section 114
and to run down each of the provisions that it is suggested be left, and describe
to you what is the effect of them, so that you can then come to a conclusion as
to what would be the difference between repealing section 114 outright and
leaving it in a truncated form.

The CHAIRMAN: Is it the wish of the committee?
Hon. SENATORS: Agreed.
The CHAIRMAN: We will now hear from Mr. Larose.

John S. Larose, Superintendent of Bankruptcy: Mr. Chairman and gentlemen,
I think it can safely be said that if you delete the provisions that have been
questioned those that remain are either of very little value or are already
covered in the ordinary provisions of the act. If they are not of any conse-
quence I might draw your attention to the fact that even with their retention
the savings to which Mr. Luxenberg referred are not considerable and in
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point of fact my experience has demonstrated that the creditors did not in
the long run benefit thereby. The only practical result that is obtained is
that the trustee of the estate recovers a larger fee than he would, proportion-
ately speaking, in a non-summary or what we call ordinary bankruptcy.

For example one of these provisions, whose deletion has been recom-
mended, is this.

114. The following provisions apply to the summary administration
of estates under this Act, namely,

(d) notice of the bankruptcy shall be published in the Canada
Gazette in the prescribed form but shall not be published in a local
newspaper unless deemed expedient by the trustee or ordered by the
court;

I might say I do not recall an incident where it has been ordered by
the court and in practice it is left to the discretion of the trustee. The saving
is not considerable.

(e) all notices statements and other documents shall be sent by
ordinary mail and, other than notices of the first meeting, shall be
sent to such creditors only who have proved claims amounting to
twenty-five dollars or more;

Many trustees themselves have represented to me that that is of very
little if any value. The saving in the cost of postage is inconsiderable and the
number of creditors is such, and particularly those with claims of less than
$25, that there is really no great benefit to be derived from that.

Then we have paragraph (i) to which no specific reference has been
made, which reads:

(i) the bankrupt shall prepare and execute a statement of affairs
in the prescribed form;

But, Mr. Chairman, he is already required to do that in non-summary
bankruptcies by section 117 (d). ;

(i) when the trustee has recovered all that reasonably can be
realized out of the property of the bankrupt, he shall, after approval of
his final statement by the court, send a notice in the prescribed form
to each creditor who has proved his claim, with the dividend to which
he is entitled, if any, and proceed to his discharge;

Once again that is the procedure followed in non-summary bankruptcies.

(k) the creditors at the first meeting may authorize the trustee
to apply for his discharge without further notice if the bankrupt has not

made a proposal and if his examination discloses that there are no
assets.

The act itself is based upon the principle of creditor control so that it
might be argued in non-summary bankruptcies the creditors could dispense
the trustee from the usual notice. Then there is a provision in the act whereby
the court may dispense him.

But in that particular aspect of the matter I submit that the saving is
of no real consequence in determining whether or not the summary adminis-
tration provisions should be retained.

3 One other point raised by Mr. Luxenberg concerned the fact that sum-
mary administration provided for the expeditious administration of estates.
Thls_may be so, at least it was the intention, and similarly of course it was
the intention that the reduction in the formalities would attain a cheaper
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administration. However, in practice, once again it has been found that these
summary administration estates are not closed as expeditiously as one would
expect and there may be several reasons for it, one of those being that the
trustees either do not press the debtor to deposit with them the seizable
portion of their earnings for the benefit of creditors, or the debtor failing to
pay the trustee his legitimate costs within a reasonable delay, the trustee
continues to remain in office for an indefinite length of time and it transpires
that many non-summary estates are completed long before the summary
administration cases are closed.

The CHAIRMAN: Do I understand you to suggest, Mr. Larose, that section
114, that is the present summary administration procedure, contributes little
if anything to bankruptcy administration.

Mr. LaARrROSE: That is my feeling of it. This was introduced in 1949 and
proclaimed in 1950, so we have had a few years of experience in dealing
with these provisions. My experience down through the years has been that
there is no great benefit attached to summary administration provisions. On
the contrary there has been an abuse of the act in more ways than one as
a result of the introduction of these provisions and that is why we suggest
they be deleted. I might say further that this is independent of whether or
not orderly payment of debt legislation is enacted. We feel that summary
administration as such should be repealed.

The CHAIRMAN: What I was going to point out, and that is why I asked
you the first question, I notice that in Ontario in 1961 out of 1,259 filings 651
of those were under the summary administration provisions, and of 651 the
major portion of them were in relation to small trade debts. Now, then, if we
repeal sections 114 to 116, these people with small trade debts will have to
go under the general administration provisions of the Bankruptcy Act.

Mr. LAROSE: Which, I would say, Mr. Chairman, would not entail any
great problem. As I pointed out the expense involved is not that much greater
and as regards the advantage to them of going under the summary administra-
tion provisions I might add this, that despite the fact that notice of an appli-
cation for discharge of a debtor in a summary procedure is given to the
creditors at the very outset it has been found that many, I would say alto-
gether too many of these debtors, do not even appear.

The CHAIRMAN: You mean creditors?

Mr. Larose: Debtors. They do not appear in court at the date set for their
application for discharge, the case is then adjourned and no further date is
set and the application is not proceeded with.

The CrHARMAN: Now, Mr. Larose, I was in on the consideration of this
Bankruptcy Act when it was in the form of a bill in 1949 and my recollection is
that the summary administration provisions were urged at that time more
for their benefit to the debtor as an expeditious way or a way by short
division to get him out of his problems, because they were so small, and
take the load off his back. Creditors were not given as much consideration
because it was thought in dealing as we were with very small estates there
was only a very insignificant amount available for creditors. That was the pur-
pose, as I recall, behind the summary administration provisions, to give the
small debtor some simple short form of procedure to get him out of his diffi-
culties.

Mr. LAROSE: May I speak to that, Mr. Chairman. I think the purpose was
two-fold and, if I may, I think that the intention really was that the creditors
would benefit by the summary administration, because the act was already
available to the debtors in another form. The reason I say that is this, that
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by reducing, as we hoped, the expense of administration, we anticipated per-
haps a little too fondly that the creditors would recover a dividend. In other
words, if it costs less to administer the estate there should be something left
over for the creditors.

The CHAIRMAN: Just a minute, Mr. Larose. Don’t present seriously to us
that aspect on dividends, because the limitation in section 26 is that the dollars
that he has left over after he has taken care of his secured creditors will
not exceed $500. If it does, the summary administration proceedings are not
open to him. So let us not talk about dividends to the creditors, if you are
going to divide up the $500. :

Mr. LarosE: That is correct, but this $500 limit is placed on the assets
at the time the assignment is filled. Under section 39 the property of the
bankrupt consists of his assets at the time of the bankruptcy or that may be
acquired or devolve on him before his discharge. It is from these earnings that
the debtors pay the trustee’s costs, or else they get them from a third party,
but generally from these earnings. It is our contention that one of the features,
one of the benefits of the summary administration has been lost by reason of
the fact that the trustee does not take the necessary steps to recover that
portion and the debtor does not deposit it with the trustee. With a cheaper
administration, it was our view and our hope that if he did so the creditors
would receive something from these assets.

Senator HUGESSEN: You mentioned the abuses that have arisen. I think the
committee would be interested to hear what those abuses are.

Mr. LaroseE: I pointed to some in considering the clauses dealing with
summary administration. The trustee has withdrawn a fee which is quite high.
In other words, he has taken advantage of this, as it were, to feather his
own nest, and the creditors have not reaped any benefit. If you look at the
summary administration statistics, the trustee’s remuneration, I would say, is,
proportionately speaking, out of balance.

Senator CrRoLL: But that trustee is licensed by you?

Mr. LAROSE: Yes.

The CHAIRMAN: And section 115 says that in relation to summary adminis-
tration:

. . . the trustee shall receive such fees and disbursements as may
be prescribed.

Mr. LAROSE: The fees come under section 17, and the matter is left to the
court, to pass on the trustee’s request for a higher fee.

Mr. LUXENBERG: It is given to you for approval.

Mr. LAROSE: Yes.

Mr. LUXENBERG: Do you approve of them?

Mr. Larose: No, I do not, and I can confirm that with every letter on
file. In the last analysis the court decides whether the trustee will recover
the fee. I can say that in 99 per cent of the cases the fee is allowed to stand
as requested, and the creditors are the losers once again.

The CuAlRMAN: Now, Mr. Larose—

Senator HUGESSEN: Mr. Chairman, I was asking Mr. Larose about the
abuses.

Mr. Larose: With your permission, Mr. Chairman?

The CHAIRMAN: Go ahead.

Mr. LAROSE: Apart from that, as I said a moment ago, the trustee does not
press the debtor to deposit a portion of his earnings for the benefit of the
creditors. In other words, he is merely satisfied to recover his own fees and
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costs. The debtor, himself not being pressed by the trustee, will not deposit
them with the trustee. Then there is a possible tendency, and one which has
been noted, and this is creeping into Ontario by reason of the volume of
estates which is gradually increasing from year to year. The province of Quebec
has by far the greatest number of summary administration cases, and Ontario
is coming along in second place. We have felt that there is a tendency, in view
of the actual provisions of the act and the manner in which they are applied—
we have felt that there is a possible and very great danger of solicitation on
the part of trustees to obtain these estates for the fees they can get out of them.

Senator LEONARD: Are you suggesting that in the 641 cases this year in
Ontario the initiative for choosing summary administration rather than the
ordinary provisions of the Bankruptcy Act probably comes from the trustee
rather than the debtor or creditor, in making that choice as to method?

Mr. LarosE: No, not initially. Whether or not summary administration
applies depends on the stated assets of the debtor.

Senator LEONARD: We are speaking of the 641 who have used this proce-
dure during this last year.

The CHAIRMAN: In Ontario.

Senator LEONARD: Who made the choice in those 641 cases? Did the debtor
say, “I want to come under this summary administration procedure rather than
the other provisions of the act?” Or did the creditor say, “I want him to come
under that”—or the trustee?

Mr. Larose: The official receiver decides, based on the value of the debtor’s
assets; there is no choice, it is mandatory.

The CHAIRMAN: Then where does the solicitation come in?

Mr. Larose: It has been represented to us that the trustees approach the
debtors directly or indirectly, or they are approached by third parties. It
would seem, from the figures, that this is a very grave possibility. To establish
the fact is another matter, but we feel it is a fact. Let us say that it is a proce-
dure open to trustees, and is a procedure which would not be as readily avail-
able if you had non-summary administration, with an examination of your
debtor, with your appointment of inspectors and bonding of trustees.

The CHAIRMAN: Do you mean the principle should be that we legislate
to prevent temptation?

Mr. LArose: No, but let us remove the causes of temptation.

Senator CroLL: How much temptation can there be under section 17 when
the nominal fee is fixed, and it is not to exceed 7% per cent? What does that
mean?

Mr. Larose: Section 17(5) says that the court may increase the fee on
application, and that is what is done with these summary cases. You will hardly
find one in which the fee is fixed at 74 per cent.

Senator LEoNARD: Is the court wrong in doing that?

Mr. LAROSE: I would not like to comment on the court’s jurisdiction in
such matters.

Senator CroLL: When the trustee starts out he has no idea what the court
is likely to do in a given set of circumstances.

Mr. LArROSE: No, but in actual practice the court has seldom questioned
the amount of the fee requested by the trustee and it has allowed it at that
figure.

The CHAIRMAN: If the man has not the summary administration proceed-
ings open to him and his trade debts, isn’t it the same question as to what
kind of fees might be allowed?

27820-0—2
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Mr. Larosg: That is true, but if he comes under the ordinary provisions
of the act there are several protective features in the act at the present time.
One is that you have inspectors who can discover whether or not the debtor
has other assets which the trustee has not bothered to inquire about, only being
satisfied to recover his fees and costs, and you have a proper and adequate
examination of the debtor. I think that all in all the creditors have greater
protection there.

The CHAIRMAN: There is the suggestion the Board of Trade brief makes
on the point of inspectors. It is not that there shall not be inspectors, but there
shall be a discretion in the creditors at their first meeting to decide whether
they should have inspectors or not.

Mr. LArROSE: Under our non-summary bankruptcy proceedings you have
mandatory provisions for inspectors, to protect the interests of the creditors
essentially.

Senator KINLEY: Mr. Larose has said something about the abuses. What
are the advantages of the act?

The CHAIRMAN: You mean, of the summary administration proceedings?
Senator KINLEY: The advantages of the bill. What does it do for us?
The CHAIRMAN: We had Mr. MacDonald explain that the other day.

Senator KINLEY: But perhaps we could have an explanation from this
witness.

Mr. Larosg: The bill is composed of two parts. One is linked with the
question of whether or not the summary administration should be abolished.
The other provides for the introduction of the orderly payment of debts
legislation.

The purpose of that is to enable the debtor who wishes to come under
these provisions to deposit with the Clerk of the Court in accordance with the
consolidation order, regularly, and with a view to the ultimate payment in full
of his debts. This has a twofold advantage; it has an advantage for the debtor
inasmuch as his deposits are made according to his means, and it has an
advantage for the creditors inasmuch as they can hope to obtain payment in full,
and even if they do not receive payment in full, it is better than nothing, and
they should expect to receive something. That has been the experience in cor-
responding or a similar type of legislation in the United States, that they receive
something out of this arrangement. Under the summary provisions at the
present time invariably they receive nothing.

The CHAIRMAN: How could you when you have only $500 to play with?

Senator CROLL: A man who comes under the section and who finds himself
in such a position that he has $500—they are not trade debts, by the way—
but he has $500 which would actually bring him within this section, what are
his future earnings likely to be that he can turn over to the trustee?

Mr. Larosi: To begin with, it is not $500 debts. That is assets. The lia-
bilities must be $1000 or more. I might add here that if a trustee can recover
from these debtors either a lump sum or over a period of time a certain amount
to cover the costs—in the province of Quebec this is covered by the Code—
if the trustee were on his toes, he would continue paying as long as he
continues in employment.

§enat9r CrorLL: As I gathered, the passing of the Act must have been
'to‘ glve this man some sort of a clean slate at an early date, and to enable
him to forget about the whole business and not keep him perpetually in debt.

It seems the loss would not be very high to each creditor if he gets rid of it
and starts over again.
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Mr. LAROSE: The Act provides that it is possible to do that. It is left
to the discretion of the court. If the debtor does not appear on his application,
and that happens in many, many instances—you would be amazed at how
many times it happens—and that is one of the main purposes in any bank-
ruptey legislation—he has resorted to the Bankruptcy Act and he has failed
to follow the matter through and obtain a discharge. As I said, the debtor
in altogether too many instances, although he has availed himself of the
Bankruptcy Act, will make an assignment under the summary administration
provisions but will not proceed with his application for his discharge. He
may appear before the court subsequently, but unless he does the court has not
passed upon the wvalidity of his assignment.

The CHAIRMAN: He does not get a discharge or he may not get a discharge
if the court is not satisfied that he is entitled to it.

Mr. Larose: That is correct.

The CHAIRMAN: One of the bases for entitlement is if he has no more
realizable assets.

Mr. LAROSE: That is correct, but in that connection when some of these
debtors do appear before the court and the court discovers that all that has
been done is to pay the trustee’s costs, and it is not always in full, the court
now is beginning to take a different approach to the problem, and can either
suspend the discharge or impose conditions in order to overcome this abuse.

The CHAIRMAN: That is open to the court?

Senator WiLLis: Why cannot the court relieve him from the trustees or
their fees?

The WiITNESS: Under the Act the court can.

Senator WiLLIS: You are attacking the judges of the court?

Mr. LAroOSE: I say this—I am not criticizing the courts—far be it from
me to do so—but I am saying, in fact, the remuneration of the trustees is out
of proportion to the recovery with the result that the creditors are the losers.

Senator CroLL: But the court, when the trustee appears and says there
has been a considerable amount of work, pages and pages of phone calls, letters,
and the like, can fix a fee. It may be a lot of work for a small estate.

The CHAIRMAN: As far as assets in hand are concerned, you are dealing
with not more than $500.

Senator ASELTINE: I am not convinced Part X does not fully take care of
what is contained in sections 114, 115 and 116.

The CHAIRMAN: With all respect, Part X does not take care of trade debts,
and yet we have been told in the brief submitted this morning that out of 641
applications in 1962 in Ontario, the substantial proportion of them were trade
debts under summary administration, which would mean you were dealing
with a position where the realizable assets would not exceed $500. That is
excluded from Part X. So you are going to throw this man, if he wants to
take the hump off his back, you are throwing him under the general pro-
Visions of the bankruptcy law.

Senator DrRouIiN: Out of this 641 small trade creditors—debtors—in
Ontario last year, how many actually got their discharge?

The CHAIRMAN: We haven’t that information. The information we have
is that 641 proceeded under summary administration provisions so far this

year in Ontario, and that a substantial proportion of those were in respect
of trade debts.

Mr. LuxeENBERG: May I say this, that it is an exception to the rule that a

Person does not appear on his application for discharge, in Ontario, anyway.
27820-0—2}
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Mr. LArROSE: I am looking at the over-all picture, and I would say it is the
opposite from the over-all picture.

Senator KINLEY: I would like to find out what the advantages are in this
bill to an industrialist, and to a man who is my debtor, what mutual benefit
there is. The ceiling of the bill is $1,000. We realize there may be more. Now the
question is if a man makes an application to the Clerk of the Court and he
makes a consolidation order, what protection has that debtor got against his
secured life amount, or mortgage on his goods and chattels, or on his home?
Are those stalled for the time being during the three years, or can they go on
and demand—what is the protection?

Mr. LAroOSE: Well, the secured creditors are not affected whether it is under
the orderly payment of debts legislation or under the Bankruptey Act. In other
words, the rights of the secured creditors are not interfered with.

Senator KINLEY: Does not that destroy the value of what is in the pot, so to
speak, when they come to get an execution?

Mr. Larose: As I say, even under the Bankruptey Act the debtor is not
protected from the secured creditors. The rights of the secured creditors are
not diminished in any way, shape or form. The only specific aspect of the
Bankruptcy Act touching on that is that which gives the trustee an opportunity
of dealing with the security where there is an equity. The interests of the debtor
are not protected.

Senator KINLEY: Do the interests of the debtor’s home and family stand
against—

Mr. LaroSE: No more than under the Bankruptcy Act, but in both cases
you have your provincial exemptions.

Senator DrouIiN: Mr. Larose, perhaps this question was answered this
morning—I know it was not answered by you the last time—but do you or
your department see any serious objection to maintaining subsection (6) of
section 26, and also sections 114 and 116 of the act together with Part X. In
other words, why not pass the act with Part X and not repeal these sections.
‘Would that create confusion, or do you think—

Mr. LAarose: Not necessarily confusion but I think that section 26(6) and
sections 114 and 116 have not worked out in practice. They have been abused,
and I think they should be abolished.

Senator DrouIN: They have been abused in what way?

Mr. LAROSE: As I have said, they have been abused both by the debtor and
the trustee, and the person who suffers in both cases is, as always, the creditor.
The trustee has not realized upon all of the possible realizable assets of the
debtor. The debtor has not deposited those assets with the trustee, and con-
sequently the creditors have recovered very little from such estates.

Senator LEONARD: Senator Drouin’s question leads up to mine, Mr. Chair-
man. Mr. Larose says that the summary provisions have been abused by the
debtor and by the trustee, and that the result has been that creditors have not
received what they should have received. But, here we have the Toronto Board
of Trade—and I imagine there are some creditors among the membership of the
Toronto Board of Trade—requesting that these provisions stay. Would they be
taking that view if it was in the interest of the creditors to have these sections
repealed? Is not that a very powerful argument for their retention?

Mr. Larose: I would be inclined to agree with that objection, but I might
. say this, that to my knowledge the volume of summaries in Ontario has only
just begun to increase appreciably within recent times, whereas it has always
been a very substantial element elsewhere. I am looking at the overall picture,
and I have seen a very sad end result in these other cases.
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Senator HUGESSEN: Mr. Larose, I gather that your objection on the ground
of abuses is that the trustee is tempted in these cases to provide just for his
own fees. In other words, his own fee is provided for, and he does not trouble
to collect whatever assets there may be on behalf of the creditors. The reason
for that, I suppose, is the absence of inspectors.

Mr. LAROSE: In part, yes.

Senator HuGeEsSEN: The Toronto Board of Trade suggests not that these
sections be eliminated but that they be amended to permit the appointment
of inspectors if the creditors at the first meeting so decide. Would not that
prevent the abuses that you have been talking about?

Mr. LAROSE: Possibly, in part. In the first place we have already provision
in the act for inspectors in the case of non-summary bankruptcies.

Senator HUGESSEN: I know.

Mr. LAROSE: Secondly, in these small estates the experience has been
that in many instances the creditors themselves are disinterested. They neglect
to attend these meetings, or they attend in very small numbers. There is no
assurance in any event that inspectors would be appointed.

The CHAIRMAN: If the creditors are not interested then who are we trying
to protect?

Senator CroLL: Mr. Larose, in the explanatory note to clause 3 you say:

The purpose of this amendment (that referring to Part X) is to
enact, as part of the Bankruptcy Act, provisions relating to the orderly
payment of debts. Similar provisions are contained in the legislation of
certain provinces but have recently been declared by the Supreme
Court of Canada to be ultra vires of the provincial legislature.

That is referring to Alberta and Manitoba?
Mr. LArosE: That is correct.
Senator CrorLL: I appreciate that you have got to do something about

that, and no one wants to stop you, but suppose Ontario does not come under
the act? Where are you then?

Mr. Larose: They would still be under the Bankruptcy Act, under the
ordinary provisions.

Senator CroLL: But suppose you left the summary provisions there for
them, and they can take their choice of coming under one or the other?

Senator DrouIiN: That is the way I see it.

The CHAIRMAN: Yes, that is the way it should be.

Senator CroLL: I know you have got to do something about these prov-
inces, and no one is going to stop you, but where the thing is working out
well—after all, these knowledgeable people say it is working well—what
difference does it make?

Senator McCutcHECN: Mr. Larose is thinking of abuses elsewhere than
in Ontario, I suspect, and he is being very cautious about it.

Senator CroLL: Is that right?

Mr. LarOSE: Yes, that is correct.

The CHAIRMAN: But we do not legislate amendments mainly because of
abuses, do we?

. Mr. Larose: Well, with respect, Mr. Chairman, I would say we attempt
in so far as possible to overcome abuses based upon the act itself, and to
block any loopholes.

The CHAIRMAN: Are there any other questions of Mr. Larose?

Senator GouiN: This would be just a remark, Mr. Chairman. It seems
that by section 198 the act will come into force only at the request of the
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lieutenant governor in council of the province. Suppose, for instance, that
Quebec decides there will be no such proclamation then we will not have
these summary administration provisions. It might be a rather serious situ-
ation.

The CHAIRMAN: This bill repeals the summary administration provisions.

Senator CroLL: But if sections 114, 115 and 116 go by the board when this

bill is passed then what Senator Gouin says is quite right. They will have
nothing.

The CHAIRMAN: They then come under the general provisions of the
Bankruptcy Act if they are trade debtors. There is no other place to which
they can go.

Senator CrRoLL: Then we will have taken away some rights that small
people have.

The CHAIRMAN: If there are no more questions—
Senator KiNLEY: Paragraph (8) of the Board of Trade’s brief says:

Part X, orderly payment of debts, does not cover debts due to
Governments. In the case of business insolvencies or bankruptcies, there

is frequently nothing left for creditors after tax claims have been
satisfied.

Have you ever heard of a case where they do not come first? The reason
I ask the question of the superintendent is that this does not exclude anything.
I thought it might exclude those under $1,000, and that sort of thing, but it
appears from the bill that it does not. I cannot see the significance of that
statement.

The CHAIRMAN: It is subsection 2 of section 174 on page 2 of the bill.
There are certain exclusions there, and one of them is a debt due, owing or
payable to Her Majesty in right of Canada or a province.

Senator KINLEY: Why is that one picked out when there are so many
others? What is intended to be pointed out to us by this?

The CHAIRMAN: There are more than that. There are debts owing to
a municipality, for instance.

Senator KINnLEY: But having regard to the way it was presented to us
in the brief I thought that it had some significance.

Senator McCutcHEON: This is to enable Manitoba and Alberta to have
the legislation they want. If you go down to subsection (3) of section 174
you will see that there are types of exemptions set out for Alberta which
are different from those for Manitoba. This is to enable those two provinces
to carry on in the way they have been carrying on, and the other provinces
can adopt the other provisions if they wish.

The CHAIRMAN: Not for modification by another province, but for modifi-
cation by regulations; and the regulations are to be made by the Governor in
Council.

Senator McCuTcHEON: They are to be made after listening to the views
of the province in the matter.

The CHAIRMAN: In regard to modification of Part X, I do not understand
that there is an argument against providing for Part X.

_Senator McCutcHEON: I do not think we need argue about Part X.
I think the argument is on the earlier parts.

fI'he CHAIRMAN: Whether we should include or strike off some of the
administration provisions.

Sena}tc?r DrouiN: The main object of the bill is to put forth for adoption
the provisions of Part X, but does the Superintendent of Bankruptcy see any
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serious objections to maintaining the summary administration provisions of
the act?

Mr. LArROSE: I would say very definitely my feeling is that the summary
administration provisions of the act should be abolished.

The CHAIRMAN: Thank you, Mr. Larose.

We have representatives here now from the Credit Grantors Association
of Canada. They have submitted a brief which is being distributed. Those ap-
pearing in support of it are M. Francois Lacroix of Three Rivers, the president
of the association; Mr. Rene Helan, director; and Mr. R. W. Stevens, of
Toronto, who is counsel to the association. Mr. Stevens will read the brief.

Mr. R. W. Stevens, Counsel to the Credit Grantors Association of Canada:
Mr. Chairman, honourable members of the Committee.

The comments on Bill S-2 of the current session of the Senate entitled
“An Act to amend the Bankruptecy Act” (hereinafter called the Bill) have
been prepared by the Credit Grantors Association of Canada (hereinafter
called the Association).

The Association has in excess of 4,000 members and is divided into 133
separate credit units which are located in every major urban area in Canada.
The membership composed of:

Chartered banks
Consumer loan companies
Fuel companies

National department stores
Petroleum companies
Retail stores

Sales finance companies

The Association’s comments and recommendations respecting the Bill
are few in number and are in the main restricted to that Part of the Bill
entitled “Orderly Payment of Debts.” Before dealing with these specific items
the Association wishes to express its satisfaction over the proposed removal of
the sections of the Bankruptcy Act dealing with summary administrations.
Annexed hereto as Schedule “A” is a copy of the brief submitted by the Asso-
ciation to the Minister of Justice in 1960 which serves to point up the abuses
that have arisen under the Bankruptcy Act since its proclamation in 1949
by virtue of the uncrupulous activities of certain trustees licensed under the
Bankruptey Act which we believe are directly attributable to the existence of
the summary administration provisions.

One of the h