e - I = e oo
e A L B e R G St ettty
e e T

. ,.zit..té

S A e S5 Ssi RSy = e e L o R ey

e R T S Fowtoias S e - - - : ot iy

Svios e , 5 2 = o e

VLT UL a et A ‘s o -3 ‘o - ~ - et e =

e S 2 ket i 5
..l«.i««tﬁ‘.lvu“

e e T o

s s ; e A Pt b
T T St e e et et e i

a e ST B

T e o A

e




Canada. Parliament.
Special Joint Committee J

on Divarce, 1966/67 103
‘Proceedings. H7
1966/67
DATE NAME - NOMFE
41
Ga P Z M 3 ./
ﬂ WM
/76¢/6q
Date Loaned

CAT. NO, 1138=L.-M. CO.







s <!' .i"t'!f}i%‘_




i .'|| | 1

y LA B 1= PUE

A rm.'hiu.” il R
S o e : gy

_,:."# RO, .f‘\[ '

) y N
g 'Hu'” ' i & ‘:_ : I 0k
I 1 1 iR i
Hu BT i Al N
)'i I - At gt
) ) [
[ [ 2

Iln II'\ " oy ¥ A ¥ :
i |r'| I ‘ | o8 By ¥

i | ¥

il !
sally el T =
e Wi {
i : i | [iad

am#u. Je T CaMNEk o s-u;mm |
I' b Hm"mme | H.:‘ Hl GN.L'H i E i .

‘T". i “1‘4_1" '.l ! ’I. ...H‘. N LG el

.'I':I'." AL CL ST : ,“ r x .u|:

i
qnl

b "L .H,|‘ e L

: ' l ) 5 : ! p wlw v s Ir
h. '_HH. N R . R 2 i . o T ‘. 4 v JH i

il L\;l \' e ‘ 'I'HF_LI‘ 4 el 4 -MHAgu"':I ]
NS i . i

ot o - F‘PU"E "51,,“,'_" T'El. 1“; M T, Y J Ve

ll"ll T-n’—’:li:-”"”-. St "JH& A- j » i % .| >|‘ B A I %

. ' v N R

e el A R T [ e e AL
. B et A T Saenmia= iy, T W
Byt - pedadl. Talliget; )

L g TS L TOl Lot ekl - b |
v K aaalee,. W0 "'\_.:.

HPT f b S mserl Maw, Mirntdes . e
$mr by TP | foags e L

NSy emilly Sidnesy of Goadesr V1o

Wl Sty ol Fork Jate, R e,

v [ } 1

*'F-.".‘ht—"“‘""[""—’—"-—' Lo «F -

" e







First Session—Twenty-seventh Parliament

1966-67

PROCEEDINGS OF
THE SPECIAL JOINT COMMITTEE OF THE SENATE
AND HOUSE OF COMMONS ON

DIVORCE

No. 14
THURSDAY, FEBRUARY 9, 1967

Joint Chairmen
The Honourable A. W. Roebuck, Q.C.

and

A. J. P. Cameron, Q.C., M.P.

WITNESSES:

The Presbyterian Church in Canada: Reverend Wayne A. Smith, B.A,,
B.D.; Reverend A. J. Gowland, M.A.; Reverend W. L. Young, B.A.;
Reverend Fred H. Cromey, B.A.

The Canadian Psychiatric Association: J. B. Boulanger, M.D., Director;
F. C. R. Chalke, M.D., Director.

APPENDICES:

33.—Brief by Marcel Naud, Montreal.
34.—Canadian Jewish Congress.

35.—The Family Bureau of Greater Winnipeg.
36.—The County of York Law Association.

ROGER DUHAMEL, F.R.S.C.
QUEEN’'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
25435—1



MEMBERS OF THE
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ORDERS OF REFERENCE

Extracts from the Votes and Proceedings of the House of Commons:
March 15, 1966:

“On motion of Mr. McIlraith, seconded by Mr. Hellyer, it was resolved—that
a Special Joint Committee of the Senate and the House of Commons be appoint-
ed to inquire into and report upon divorce in Canada and the social and legal
problems relating thereto, and such matters as many be referred to it by either
House;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Special Joint Committee, and that Standing
Order 67(1) of the House of Commons be suspended in relation thereto;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and that Stand-
ing Order 66 be suspended in relation thereto; and

That a Message be sent to the Senate requesting Their Honours to unite with
this House for the above purpose, and to select, if the Senate deems it so
advisable, some of its Members to act on the proposed Special Joint Committee.”

“By unanimous consent, on motion of Mr. Mecllraith, seconded by Mr.
Hellyer, it was ordered—That the order of the House of Monday, February 21,
1966 referring the subject-matter of the following bills to the Standing Com-
mittee on Justice and Legal Affairs, namely:—

Bill C-16, An Act to provide in Canada for the Dissolution of Marriage
(Additional Grounds for Divorce).

Bill C-19, An Act to provide in Canada for the Dissolution and the Annul-
ment of Marriage.

Bill C-41, An Act to amend the British North America Acts 1867 to 1965,
(Provincial Marriage and Divorce Laws).

Bill C-44, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-55, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-58, An Act respecting Marriage and Divorce.

Bill C-79, An Act to amend the Dissolution and Annulment of Marriages Act
(Additional Grounds for Divorce).

be discharged, and that the subject-matter of the same bills be referred to the
Joint Committee of the Senate and the House of Commons on Divorce”.
March 16, 1966:

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Bill C-133, An Act to extend the
grounds upon which courts now have jurisdiction to grant divorces a vinculo

matrimonii may grant such relief, be referred to the Special Joint Committee on
Divorce”.

701
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702 JOINT COMMITTEE

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Notice of Motion No. 11 be referred
to the Special Joint Committee on Divorce.”

March 22, 1966:

“On motion of Mr. Pilon, seconded by Mr. McNulty, it was ordered—That a
Message be sent to the Senate to acquaint Their Honours that this House will
unite with them in the formation of a Joint Committee of both Houses to inquire
into and report upon divorce in Canada, and that the Members to serve on the
said Committee, on the part of this House, will be as follows: Messrs. Aiken,
Baldwin, Brewin, Cameron (High Park), Cantin, Choquette, Chrétien, Fair-
weather, Forest, Goyer, Honey, Laflamme, Langlois (Mégantic), MacEwan,
Mandziuk, McCleave, McQuaid, Otto, Peters, Ryan, Stanbury, Trudeau, Wahn,
and Woolliams.”

LEON-J. RAYMOND,
Clerk of the House of Commons.

Extracts from the Minutes of the Proceedings of the Senate:
March 23, 1966:

“Pursuant to the Order of the Day, the Senate proceeded to the considera-
tion of the Message from the House of Commons requesting the appointment of a
Special Joint Committee of the Senate and House of Commons on Divorce.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Roebuck:

That the Senate do unite with the House of Commons in the appointment of
a Special Joint Committee of both Houses of Parliament to inquire into and
report upon divorce in Canada and the social and legal problems relating thereto,
and such matters as may be referred to it by either House;

That twelve Members of the Senate, to be designated at a later date, act on
behalf of the Senate as members of the said Special Joint Committee;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and to sit during
sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

March 29, 1966:
“With leave of the Senate,

The Honourable Senator Beaubien (Provencher) moved, seconded by the
Honourable Senator Inman:
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That the following Senators be appointed to act on behalf of the Senate on
the Special Joint Committee of the Senate and House of Commons to inquire into
and report upon divorce in Canada and the social and legal problems relating
thereto, namely, the Honourable Senators Aseltine, Baird, Belisle, Bourget,
Burchill, Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw, Haig, and
Roebuck; and

That a Message be sent to the House of Commons to inform that House
accordingly.

The question being put on the motion, it was—
Resolved in the affirmative.”

May 10, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Roebuck, seconded by the Honourable Senator
Croll, for the second reading of the Bill S-19, intituled; “An Act to extend the
grounds upon which courts now having jurisdiction to grant divorces a vinculo
matrimonii may grant such relief”.

The question being put on the motion—

In amendment, the Honourable Senator Connolly, P.C., moved, seconded by
the Honourable Senator Hugessen, that the Bill be not now read the second time,
but that the subject-matter be referred to the Special Joint Committee on
Divorce.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, February 9, 1967.

Pursuant to adjournment and notice, the Special Joint Committee of the
Senate and House of Commons on Divorce met this day at 3:30 p.m.

Present: For the Senate: The Honourable Senators Roebuck (Joint Chair-
man), Aseltine, Baird, Belisle, Burchill, Fergusson, Gershaw and Haig—38.

For the House of Commons: Messrs: Cameron (High Park) (Joint Chair-
man), Aiken, Honey, McCleave, Stanbury and Wahn—&6.

In attendance: Peter J. King, Ph. D., Special Assistant.
The following witnesses were heard:

The Presbyterian Church in Canada:

Reverend Wayne A. Smith, B.A., B.D.
Reverend A. J. Gowland, M.A.
Reverend W. L. Young, B.A.
Reverend Fred H. Cromey, B.A.

The Canadian Psychiatric Association:

J. B. Boulanger, M.D., Director.

F. C. R. Chalke, M.D., Director.
Briefs submitted by the following are printed as Appendices:
33.—Marcel Naud, Montreal.
34 —Canadian Jewish Congress.
35.—The Family Bureau of Greater Winnipeg.
36.—The County of York Law Association.

At 5.45 p.m. the Committee adjourned until Tuesday next, February 14,
1967 at 3:30 p.m.

Attest.

Patrick J. Savoie,
Clerk of the Committee.
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THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON DIVORCE

EVIDENCE

OrTAWA, Thursday, February 9, 1967.

The Special Joint Committee of the Senate and House of Commons on
Divorce met this day at 3.30 p.m.

Senator Arthur A. Roebuck and Mr. A. J. P. Cameron (High Park), Co-
Chairmen.

The Co-CHAIRMAN (Senator Roebuck): Honourable senators, members of
the House of Commons: We have a quorum and I think we should get down to
the business of the day without any delay.

I must explain that our program has been changed since we were last
together. I told you that Mr. James P. Trotter, Q.C., was to appear before us
today on behalf on the Liberal Caucus of the Legislature of the Province of
Ontario, but just a few days ago there appeared in the Speech from the Throne in
the Legislature some reference to the subject of divorce and I understand that
the provincial Government, or perhaps the Legislature itself, has appointed a
committee for the purpose of studying the subject. Therefore, Mr. Trotter felt
that until this committee reported it would be a little out of place for him to
come down here and assume some authority for the caucus. I thoroughly ap-
preciated his reason, and so he will not be here. On the other hand, we have a
delegation from the Presbyterian Church in Canada and we have also got a
delegation from the Canadian Psychiatric Association, about whom I shall have
more to say later on.

Our first witnesses are men of great experience in the matter we are discuss-
ing, since they represent one of the great churches of Canada. We are very
fortunate indeed in having them with us. There are four witnesses. The first one
I propose to introduce is the Rev. Wayne A. Smith, chairman of the delegation.

Mr. Smith obtained his B.D. degree in 1954. He has had congregations at
Port Carling, Torrance, Hamilton and Paris, Ontario. Beginning March 1, 1967,
he will be the Assistant Secretary of the Board of Evangelism and Social Action
of the Presbyterian Church in Canada. In his role as pastor he has engaged in
pastoral and marital couselling which has enabled him to see the need for the
widening of the grounds for divorce. He has also been a member, and for the past
two years the chairman, of our Committee on Family Life. This is the committee
of the Presbyterian Church in Canada that makes a study of questions pertaining
to marriage, divorce, remarriage, etc., and recommends policy in these areas to
the General Assembly, the highest court of the Presbyterian Church in Canada.

Mr. Smith shared in the writing of a commentary entitled, Marriage, Di-
vorce and Remarriage. We have all had copies of that, and I assure you I read it
through carefully.

Mr. Smith, the audience is yours.
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The Rev. Wayne A. Smith, B.A., B.D., (Chairman of the Delegation representing
the Presbyterian Church in Canada): Mr. Chairman, honourable senators, and
members of the House of Commons, we wish to extend our sincere thanks for
this invitation to appear before you this afternoon.

In the month of November you had read into the record a resolution passed
by the General Assembly of the Presbyterian Church in Canada reflecting the
attitude of our denomination to the grounds for divorce in Canada. At that time
you seemed to think that perhaps the Presbyterian Church would make no
further submissions. On our part, we felt we should explain our position a little
more in terms of the document you have before you containing supportive
reasons why we thought the ground should be broadened to some extent, and
since your committee has graciously invited us to speak to you this afternoon we
are prepared to do so.

We did not prepare a lengthy brief because we knew that other denomina-
tions had made representations to you. The United Church of Canada had
submitted to you a document of considerable length, and having seen press
reports of it, which we read in detail, we felt, as the first press reports came
through, that we were in agreement with that document and so we did not think
it worth while to repeat.

We did deem it necessary, however, to give supportive reasons for the
position which we have taken and which appears in the brief that is in your
hands.

Ours basically is a theological paper. It does not go into the legal aspects of
the subject, or make specific recommendations; it simply points out the theologi-
cal principles involved, as we in our communion understand them.

It is noteworthy that the Presbyterian Church has had as its doctrine for
three hundred years that the grounds of divorce are adultery plus wilful deser-
tion of such a kind as cannot be remedied by the Church or the Civil Magistrate;
and our Church has now recognized that the grounds of divorce dictated by our
doctrine are broader than the grounds now appearing in the Statutes of the
Dominion of Canada.

We have been able to secure acceptance in our Church of the position we
have tried to state in this brief. We think this is notable because our Church has
been regarded traditionally as conservative on theological and moral issues; but
there does seem to be a real temper in our Church which corresponds to a great
extent to this submission and, I am sure, many others of the submissions your
committee has received over the past few months.

What we desire to do is to make two points: first of all that there are other
things besides adultery that kill marriage; there is wilful desertion, according to
our doctrine. Our doctrine is based primarily on the Scriptures, and supportively
on the Westminster Confession of Faith; and it is the Westminster Confession of
Faith that gives the two grounds of adultery and wilful desertion.

The second of the two points I have mentioned is that our Church is not in
favour of easy divorce. We believe that society as a whole and the Christian
Church in particular have a reponsibility to safeguard the institution of mar-
riage, and as well the souls of the people who are involved in the breakdown of
marriage, and those of their children.

We feel that the Church as a whole and society as a whole ought to be doing
all it can to preserve the institution of marriage, and all the benefits that flow
from it, and those are the two points which we desire to make. Would it be your
wish that I should now read the brief, Mr. Chairman?

The Co-CHAIRMAN (Senator Roebuck): Yes, Mr. Smith, if you please.
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Mr. SmrTH: This is the brief as we have prepared it:

A BRIEF CONCERNING CANADIAN LEGISLATION
ON DIVORCE

To the Joint Committee of the Senate and House of Commons on Divorce.

The Board of Evangelism and Social Action of the Presbyterian Church in
Canada has already informed the joint committee of the position taken by the
General Assembly of the Presbyterian Church in Canada with respect to the
grounds for divorce. This position was taken in June 1963 when the General
Assembly adopted the following recommendation from its Board of Evangelism
and Social Action: “Whereas the teaching of the Westminster Confession of Faith
re Marriage and Divorce (chapter 24, section 6) is that ‘although the corruption
of man be such as is to study arguments, unduly to put asunder those whom God
hath joined together in marriage; yet nothing but adultery, or such wilful
desertion as can no way be remedied by the Church or the Civil Magistrate, is
cause sufficient of dissolving the bond of marriage: wherein a public and orderly
course of proceeding is to be observed, and the persons concerned in it not left to
their own wills and discretion in their own case’; we, therefore, recommend that
the General Assembly urge the federal Government to appoint a Royal Com-
mission on Divorce to consider such grounds for divorce in addition to adultery
as ‘Wilful desertion as can no way be remedied by the Church or Civil Magis-
trate’.”

It is therefore the stated position of the Presbyterian Church in Canada that
other grounds for divorce exist alongside the grounds of adultery. These addi-
tional grounds are called “Wilful Desertion” in the Westminster Confession of
Faith. This document forms the subordinate standard of our Church’s doctrine, in
that we find it agreeable to the Word of God.

It is the purpose of this brief to present supportive reasons why present law
on divorce ought to be amended so as to include such additional grounds as are
here called “Wilful Desertion™.

Supportive Reasons

I. The Break-down of Marriage.

The bible understands marriage as an indissoluble union between a consent-
ing man and woman, for their mutual help, the raising up of legitimate issue and
for the good ordering of family life and society. The bible thinks of marriage as a
wedding of the soul and body of a man and woman of such a profound kind that
“they become one flesh”.

Thus the Christian Church has always believed that God’s Will is that
marriage be permanent.

But the bible and Christian tradition are completely realistic in acknowl-
edging the capacity of man, in his sin and weakness, to frustrate the purpose of
God. Sin or weakness (or both) is apt to destroy relationships between God and
man, between man and his neighbour, between a man and his wife. It is thus
possible for a marriage to die, and death may result from other causes besides
adultery.

II. The Nature of Wilful Desertion.

It is necessary to ascertain, if we can, what the authors of the Westminster
Confession of Faith meant by the expression “Wilful Desertion”. The Rev. Dr. L.
H. Fowler who has studied this matter is of the opinion that wilful desertion
meant the rejection of the one flesh relationship. He says: “Desertion is not a
matter of geography, but one of not continuing to consummate the marriage. A
wilful geographic separation is desertion, but there can be the same desertion
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while the parties occupy the same house and the same room. In other words, the
Westminster Confession of Faith teaches that desertion is adultery in reverse.
The Confession of Faith indicates that transgression against the bond (adultery)
or denying the bond (desertion) breaks the bond itself.”

Thus the expression “Wilful Desertion” may have several meanings today.
In the first place it may mean non-support in an economic sense. It may also
mean the refusal of one or both partners to continue in the one flesh relationship,
that is to say, refusal of physical intercourse. Wilful desertion may also be
interpreted in the sense of emotional non-support. Thus, mental cruelty might
come under the category of wilful desertion.

III. Where There is No Remedy.

The Westminster Confession of Faith would warn us, however, that divorce
must be regarded as a last resort. We are discouraged from favouring any
measure which would make divorce quick and easy, and are to favour only those
measures which will help families in real distress.

The foregoing quotation from the Westminster Confession of Faith would
only admit as grounds for divorce “Such wilful desertion as can no way be
remedied by the Church or Civil Magistrate”. And when divorce proceedings are
undertaken we are urged to see that “A public and orderly course of proceeding
is to be observed, and the persons concerned in it not left to their own wills and
discretion in their own case”.

The Church and the Civil Magistrate are both urged to remedy sick mar-
riages and to refrain from allowing couples to exercise their own wills and
discretion.

Thus, our Church does not hold that divorce is the natural consequence even
of proved adultery or wilful desertion. There is an obligation placed upon
Church and Society to explore every means of reconciling the partners in a sick
marriage to the end that their marriage may be rehabilitated and preserved.
Where there is the slightest spark of mutual love and concern, there is hope.
Divorce belongs only where a marriage has died.

Respectfully submitted,

The Executive of

The Board of Evangelism and Social Action,
The Presbyterian Church in, Canada.

Mr. Chairman, from a procedural point of view I would ask whether your
committee would be interested to hear further about certain studies that the
Family Life Committee of our Church has undertaken with regard to the whole
matter of grounds for divorce, and also about remarriage.

We have mentioned that we had prepared this commentary on Marriage,
Divorce and Remarriage, which I believe your committee now has on hand. The
Rev. Arthur Gowland would be pleased to speak to this. It has not the same
standing as the resolution on page 1, but it has received general approval
throughout the Church.

The Co-CHAIRMAN (Senator Roebuck): We are in your hands rather than
you in ours. Shall we ask you some questions now, or shall we hear the other
members of your delegation and then have a question period?

Mr. SmiTH: If the committee so wishes, questions can be asked about the
brief I have just read and we could deal with the subject generally afterwards.

The Co-CHAIRMAN (Senator Roebuck): I think that would be a good course
to follow.

Senator Halg: Referring to the words “yet nothing but adultery, or such
wilful desertion as can no way be remedied”: in what way can the Church or the
civil authorities remedy such a breakdown of marriage?
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Mr. SmiTH: It is possible for the Church to undertake certain counselling
procedures; and our committee has also discussed the role the courts could play
in the matter of conciliation or reconciliation to rectify sick marriages before the
breakdown actually takes place. We realize there is a very real limit placed on
society at this point having regard to the functions of social workers, family
courts, and so on; but we would hope the day might come when it would be
possible for society to say to a couple: Your marriage is sick, you need a waiting
period, you need time for counselling with other persons; and we should make
provision to deal with these varied problems before divorce proceedings are
entered into on a large scale.

The Co-CHAIRMAN (Senator Roebuck): Would you give the court authority
to say: Come back in six months and we will talk to you again.

Mr. SmiTH: There are other members of our committee who have been
discussing this aspect recently.

Senator HA1G: The brief also says: . ..wherein a public and orderly course
of proceeding is to be observed, and the persons concerned in it are not left to
their own wills and discretion in their own case”. What do you mean by “a public
and orderly course of proceeding is to be observed”?

Mr. SmiTH: The language of this document which is quoted is of seventeenth
century vintage when the powers of the Church and the Civil Magistrate were
otherwise than they are today. I would understand by these words, as applied to
a temporary situation, that couples should not be left to their own decision to
say: We desire a divorce, and we consent to a divorce.

The Co-CHAIRMAN (Senator Roebuck): You are not in favour of divorce by
consent?

Mr. SmrTH: That is right.

Senator BELISLE: Towards the end of the first paragraph the brief says: “we,
therefore, recommend that the General Assembly urge the federal Government
to appoint a Royal Commission on Divorce.” Are we to understand that you
would rather have a royal commission than this committee?

Mr. SmiTH: This resolution was placed before our General Assembly in 1963
before your committee was set up. I am sure the Church in Canada is indeed
delighted with the manner in which this Parliamentary Committee has proceed-
ed in this matter.

Senator BELISLE: That is a very diplomatic answer.
Mr. SmiTH: We are used to that in the Presbyterian Church.
Mr. McCLEAVE: And we are used to giving such answers here.

Mr. SmiTH: The resolution holds official status in our Church at the present
time. No similar statements have been authorized by the General Assembly since
1963.

Mr. GowLAND: Our Church has been concerned about this for a good many
years.

Senator BELISLE: Last Tuesday we heard an eminent jurist from Nova
Scotia who told us his thinking was, not for the committee to recommend a
widening of the grounds for divorce but to consider the advisability of having a
family court which would be less expensive to the parties seeking divorce, with
authority to deal with such cases without going through the superior courts. It
was suggested that this would facilitate proceedings.

Mr. SMITH: The point being made is that we should proceed by way of
family courts rather than as at the present time, with an extension of the legal
grounds for divorce.
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Senator BELISLE: He was speaking of local family courts.

Mr. SmITH: I am sure our Church would take very much the same view.
What we are concerned with is marriage breakdown. This is an expression which
I know has been used before your committee by other denominations and other
groups. Our Church arrived at pretty much the same point of view, that there is
a distinction between marital offence and marriage breakdown; and, by far, a
better understanding of what happens is “marriage breakdown.

Senator BELISLE: Desertion, in your brief, would indicate marriage break-
down?

Mr. SmiTH: Yes. It is a symptom of the disease, and so is adultery.

The Co-CHAIRMAN (Mr. Cameron): Does your thinking indicate that the
Presbyterian Church would favour the theory of compulsory or enforced deser-
tion as, for example, where a person is serving a long prison term, or becomes
insane with no reasonable expectation of regaining sanity? Would your Church
regard that as falling within the ambit of “wilful desertion”?

Mr. SmrTH: Our view of legal desertion is stated in the terms I have already
outlined. We have made explicit the possibility of wilful desertion including
non-support emotionally, physically and financially. Once again, the document
from which we have drawn our doctrine is now three hundred years old, so that
the distinction which we are accustomed to making today between things which
are wilful and things which are compul!sory was not so finely drawn then. I
presume the climate in our Church would be such as to conduce to a more
compassionate point of view, such as our sister denominations evidently have, so
as to permit of the inclusion of mental illness and some forms of imprisonment as
coming within the so-called grounds.

The Co-CHAIRMAN (Senator Roebuck): I believe you have a question you
wish to ask, Mr. Stanbury?

Mr. STANBURY: May I say to the Rev. Mr. Smith that for a body which is
traditionally conservative the Presbyterian Church in Canada seems to be very
liberal in the position it is taking on this subject, and I am glad to see it, as a
member of the Church. I am interested to know whether any of you gentlemen
have knowledge of the redrafting or updating of the Westminister Confession of
Faith that has taken place in the United States, and whether or not any of these
issues have been clarified in that updating process.

Mr. GowLAND: This statement of Faith that Mr. Stanbury is talking about
does not deal with this question of marriage and divorce. It may be dealt with in
some other place but not in the particular statement that Mr. Stanbury refers to.

Mr. SmITH: The two major Presbyterian denominations in the United States
did revise the Westminster Confession of Faith rather radically fifteen years
ago, and I believe our committee has seen the chapter on marriage and divorce,
but I am afraid I cannot remember the details of the report.

Mr. STANBURY: May I ask one other question. Have you envisaged any
requirement in the law whereby some sort of counselling procedure, with a view
to reconciliation, should be complied with before dissolution of marriage takes
place.

Mr. SmitH: I would suggest that either Mr. Young or Mr. Cromey reply.

The Co-CHAIRMAN (Mr. Cameron): May I ask Mr. Stanbury to be good
enough to allow his question to remain unanswered for a moment or two so
that I may ask this question. On page 2 I see mental cruelty mentioned as within
the definition of wilful desertion: that is to say, if a marriage has broken down
by reason of mental cruelty it is really the same thing as desertion. Would you
also include physical cruelty?
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Mr. SmrtH: I would say so, sir, inasmuch as what underlies our philosophy
here is desertion of responsibility, desertion of what the bible cal's the one-flesh
relationship, and the point we are making is that these are manifestations. We
recognize these.

The Co-CHAIRMAN (Senator Roebuck): My Co-Chairman has asked you
whether you would include involuntary separations such, for instance, as pro-
longed illness which makes impossible the continuation of the real marriage
estate; a long sentence in one of the penitentiaries, illness such as we run into a
number of times, of a mental character; or perhaps just involuntary separation
where the husband disappears without any fault on any person’s part and the
marriage is gone. Would you recognize that as desertion? Mr. Gowland, wou'd
you take in my question at the same time? I would like to have the answer on
the record so that those who read it will be influenced by the person who is
speaking.

May I say for the record that the Rev. A. J. Gowland has his B.A. and M.A.
from the University of Toronto and graduated from Knox College in 1937; he also
took post-graduate studies in New College, Edinburgh. Before his appointment
as Secretary of the Board of Evangelism and Social Action of the Presbyterian
Church in Canada he was a minister in congregations in Oakville, St. Mary’s and
Toronto, Ontario, and Calgary, Alberta. As in the case of Mr. Smith, he had the
opportunity as a pastor to counsel people in a'l aspects of family life. He has
been Secretary of the Committee on Family Life from its beginning and shared
in the writing of the commentary entitled Marriage, Divorce and Remarriage.

The Rev. A. ]. Gowland: Mr. Chairman, with reference to your question
whether the conditions you have indicated could be included in our understand-
ing of the term “wilful desertion,” I believe they could, for the reason that the
Westminster Confession of Faith indicates that the primary purpose of marriage
is the mutual help of husband and wife. If we believe that this is the primary
purpose of marriage, then, if a man, by reason of imprisonment is separated from
his partner for a period of 15 to 20 years, such separation has really destroyed
the primary purpose of the marriage, and so I believe this could be included.

Co-CHAIRMAN (Senator Roebuck): With no prospect of change.
Mr. GowrLaND: With no prospect of change.

Co-CHAIRMAN (Senator Roebuck): Thank you for that answer, Mr. Gow-
land.

Mr. HoNEY: We have had some evidence and submissions before us dealing
with the matter of separation as a ground for disso'ving marriage, and some of
the people who have appeared have indicated that separation by mutual consent,
even if for two or three years, should be a ground of divorce. In other words, if
the parties are not able to'live together in harmony, that might be considered a
proper ground. Would it be your view that this would not be acceptable as a
ground for divorce if the separation were by mutual consent?

Mr. Sm1TH: I return to our view that persons should not be left to their own
discretion and desire in this matter. We believe that what is at stake is not only
the pleasure of the couple but the whole fabric of marriage, and I would doubt
that our Church as a whole would look favourably on this as an additional
ground for divorce.

Mr. McCLEAVE: Just as a follow-up question, there might be a refusal of
either or of both parties, and if there is only a one-flesh relationship that refusal
to have physical intercourse would be broad enough to cover voluntary separa-
tion in the sense that if it were mutual both would have refused to live in the
one-flesh relationship.
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Co-CHAIRMAN (Senator Roebuck): What about the case where only one
refuses?

Mr. McCLEAVE: I am following up the idea of voluntary separation and I
thought my question was proper. I hate to sound as if I were cross-examining, or
as if I were niggling, but one sentence refutes what the witness said in answer to
Mr. Honey’s question.

Mr. SmrITH: I do not believe we would be able to carry our Church along
with an interpretation that would simply leave matters to a decision to be taken
by a couple that they now wish to live separately and that after a certain lapse of
time they could have their divorce recognized.

Co-CHAIRMAN (Senator Roebuck): Mr. McCleave himself at a previous
hearing where this same subject was discussed put this problem to a witness. He
said: Here is a man who marries a woman. They have some children and he
deserts her, does not support her, and at the end of three years he comes back
and against her will asks for a divorce. Would you give it to him?

Mr. SmiTH: What was the former witness’ reply to that question?

Co-CHAIRMAN (Senator Roebuck): He said yes. He was supporting a theo-
ry. What would you say, Mr. Smith?

Mr. SmiTH: One of the beauties of the Presbyterian system, Mr. Chairman,
is that we can refer things back to Church courts where they may be talked
about at some length, and I probably would refer this question back to the
Church court.

Senator Ha1G: Another diplomatic answer.

Mr. McCLEAVE: You disagree with divorce by consent, I take it. One of the
Christian virtues is forgiveness. Now suppose one of the parties found the other
had been guilty of adultery and, despite the offence, said: I will forgive you and
perhaps the marriage can be resumed. That is one way in which the matter could
be settled. But suppose that person were to say: I believe you are guilty of
adultery and I am going to take action against you in court, and for the purpose I
will use the very skimpy motel or hotel evidence which, where there is no
defence, generally enables a divorce to be granted. There you have another way
of settling the matter. Obviously divorce by consent can be looked at in two
different ways. In one case the offending party and the innocent party have in
effect agreed that because of the sin of the one the marriage shall be dissolved;
and in the other case they in effect agree that the marriage be resumed. I suggest
that you might wish to qualify your answer on divorce by consent, bearing that
in mind.

Mr. SMmiTH: At the bottom of page 2 of our brief we make somewhat the
same approach. We say: “Thus, our Church does not hold that divorce is the
natural consequence even of proved adultery or wilful desertion.” That is to say,
we certainly regard it as being more in accordance with the essence and true
meaning of marriage to approach marital problems from the point of view of
confession and forgiveness than to put the main emphasis on legal requirement
and to say that once this is violated the marriage is at an end.

Mr. McCLEAVE: May I ask one final question? One of the great difficulties is
in the field of reconciliation. It is the conviction of many of us that once these
matters find their way into legal offices the lawyers cannot get the parties to go
back. I am sure any barrister worth his salt would try to keep a marriage
together; but once writs or petitions are issued reconciliation at that stage is
impossible. Can you suggest any solution to this difficulty that faces us in trying
to bring about reconciliation? To be specific, perhaps we could start at some level
before the matter gets to the legal office.
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Mr. SmitH: I suggest that Mr. Young could deal with that.

The Co-CHAIRMAN (Senator Roebuck): I suggest that at this stage we
should hear the other members of the delegation and then resume the question
period if we have time. Mr. Gowland, have you anything further to say to us?

Mr. GowLAND: I will not take too much time, but Mr. Smith suggested that I
might indicate some of the features of the commentary on Marriage, Divorce and
Remarriage.

In this document you have in your hands we have discussed the question of
adultery as a ground for divorce and emphasized the fact that even if adultery is
committed by one of the parties to the marriage it should be looked upon as
permissive and not normative: it does not necessarily lead to divorce and there
should be an element of reconciliation.

On the whole question of divorce, we underline the fact that divorce is
something required of necessity, which was not in the original purpose of God,
and we have discussed this question of what we mean by wilful desertion. But
we did discuss also, in the commentary, the status of the innocent party in a
divorce action, and it was the consensus of our committee that it is a very
difficult thing to determine who is the guilty party. There may be more fault on
one side than on the other, but in many instances there is some fault on both
sides. It is therefore not practical to designate one party as the innocent party,
for both share in responsibility.

The Co-CHAIRMAN (Senator Roebuck): You would not say that is always
so? There is in English law a principle that a person is presumed innocent until
at least something is shown of guilt.

Mr. GowLAND: We recognize that this could be; but our view is that it is a
very difficult thing for anyone outside to know who the innocent party is or who
the guilty party is.

We were looking at this question from the point of view of the minister who
is called upon to officiate at a remarriage of persons who had been respectively
divorced. How is the minister to know who the innocent party is? And this is a
problem that confronts every minister of the Gospel.

The Co-CHAIRMAN (Senator Roebuck): But that is aside from the question
before us. We are thinking of the court: what answer shall the court give when
one person asks for a divorce?

Mr. SmiTH: At the present time our delegation sees a difficulty with this
distinction between innocent party and guilty party; because, in the counselling
that takes place very often where the marriage is breaking or has broken, we
discover that the man has been driven to drink or adultery—or the woman, on
the other hand—and this creates a difficulty. The distinction that the law makes
between innocence and guilt may be necessary in the present procedures, but it
is not necessarily something we can look at uncritically and take for granted in a
situation of remarriage.

When, however, it comes to dealing with the psychological and emotional
impact that is made on an individual, whether that person is regarded as
innocent or guilty in a degree, I am sure we would favour the kind of submis-
sions your committee has been receiving, in the hope that the problems of
divorce would be considered from the point of view of marriage breakdown
rather than in terms of marital offence.

Mr. HoNEY: I would like to say this. It seems to me, with respect, that you
are taking a paradoxical position here. I agree with the theory that we should
not try to assess the guilt of either party, we should endeavour to avoid that if
possible; but though apparently you would not like to accept divorce by mutual
consent you do assert the doctrine of wilful desertion, in which case your

25435—2
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position is that in such a situation there must be, before an action can be
instituted, a guilty party. There must be someone who has deserted someone
else; because I take it from what you have said that in the case of wilful
desertion, the husband deserting the wife, let us say, she would be entitled to sue
for divorce, but only as the innocent party: if she were a guilty party she could
not sue. In other words, the determination of innocence would have to be made
under your theory of wilful desertion.

Mr. SmitH: I would regard both adultery and desertion as symptoms of a
relationship that has been broken; and it is in this sense that I say it is not
helpful to say that one party is innoccent and the other guilty. We know that
some things happen to disrupt the relationship, and often it takes two to bring
that about.

Mr. HoNEY: In the case of the husband, there might sometimes be good
reasons for his deserting, but unless you explored the reasons you could not
permit him to institute action for divorce under the thesis you have put
forward.

Mr. SmurH: The answer to that is that before divorce proceedings were
begun there should be investigation with a view to rehabilitating the marriage to
find out what the reason was for the breakdown.

In regard to everything we have to say in this brief it must be taken for
granted that there has been this prior investigation looking to the rehabilitation
of the marriage.

Mr. STANBURY: A short while ago I asked whether these gentlemen felt
that the law should prescribe some procedure that would have to be gone
through before dissolution, or perhaps before the commencement of proceed-
ings for dissolution, there being provision for a certain waiting period to give
the parties a proper opportunity to decide.

Mr. SmrTH: The consensus of our commentary and brief would add up to
this: that State and Church should take some action and not leave it to the
individuals themselves.

Mr. McCLEAVE: I suggest, Mr. Chairman, that the next member of the
delegation be introduced. He could answer my question about reconciliation.

The Co-CHAIRMAN (Senator Roebuck): May I introduce Mr. Young. He was
born in Port Elgin, Ontario, and received his B.A. degree from the University of
Toronto, and is a graduate of Knox Theological College, Toronto, Ontario. He has
been a minister of Presbyterian congregations in Pictou, N.S., Collingwood,
Ontario, and is at present the minister at St. Andrew’s Presbyterian Church,
Hamilton, Ontario. As a pastor in the aforementioned congregations he has had
wide experience in pastoral and marriage counselling. He is also the Chairman of
the Board of Evangelism and Social Action of the Presbyterian Church in
Canada. Mr. Young.

The Rev. YoUNG: I would like to preface the answer I will attempt to make
to the question raised by Mr. Stanbury, Mr. McCleave and an honourable senator
whose name I missed. In the matter of counselling, either voluntarily or as a
requirement of law, I would offer this comment from the standpoint of a minister
in a pastoral situation confronted by couples wishing to be married, where one at
least has had a previous divorce.

In some ways the present law on divorce makes divorce too easy. This may
sound rather strange in that we are trying to widen the grounds of divorce; but
divorce is too easy in this sense. If adultery is proven, whether it be adultery de
facto or adultery that is trumped up, the time involved is really not very long, so
that it is possible for a person to be asking to be remarried within, say, 18
months of the time when the previous marriage ceased, or the parties ceased to
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live together, and application was made for divorce. As soon as they have the
final decree they can obtain a licence and present themselves to a minister.

The minister, from his point of view, seriously questions whether this person
is ready for remarriage. There should be a longer waiting period before they can
get a licence and be remarried. This is all related to the question that has been
asked, and in answering the question I would like to restate it: whether the court
should require counselling, and how it should be undertaken.

When a couple decide that the only answer to their impasse is a divorce, if
they were to make application to the court, the court might say to them: All
right, but you must wait a reasonable length of time, during which period you
will be obliged to undergo some competent counselling, to the end that your
marriage may be saved. And the report of the counselling proceedings will then
be brought before this court if and when, after a reasonable period of time, you
wish to continue the proceedings.

When I say “reasonable length of time” I suggest eighteen months after the
application has been filed: provided it can be shown that for at least eighteen
months previous to the filing of the application the marriage was in a very
serious state—in fact, a state of incompatibility.

This makes a total of three years, but not three years after the application;
there could be a retroactive element. In this way, I believe, we would serve the
parties to the marriage, the community as a whole, the Church and its ministers,
in requiring counselling.

Co-Chairman Senator RoEBUCK: Would you give that authority to the
minister?

Mr. YouncG: Do you mean the clergy?
Co-Chairman Senator ROEBUCK: Yes.

Mr. Younc: Well, the clergyman, of course, has this opportunity now if they
come to him voluntarily. Do I take it your question is: Would the court refer the
parties to the minister?

Co-Chairman Senator ROEBUCK: You are talking about remarriage and the
question is whether you would give that authority to the minister to say “I will
marry you in six months’ time, or a year and six months”.

Mr. YouNG: My concern is that the divorce itself be delayed.

Co-Chairman Senator RoeBuUck: Would you give that discretion to the
judge to say: We will adjourn this case for six months or a year and a half in
order that you people may counsel with some competent person.

Mr. Youna: Yes; and perhaps the judge would direct them to some social or
counselling agency, maybe a minster if they have a church relationship, and
require that the report of these counselling sessions be transmitted to him.

Senator HA1G: Isn’t that similar to what Judge O Hearn said the other day?
The Family Court would have facilities and counselling—provision would be
made for counselling and reconciliation if possible. But what happens if the two
parties do not agree to counselling and are determined to get the divorce. Then
either they get the divorce or they enter into a common-law relationship. What
happens? How can you prevent the provincial government granting a licence to
two parties who are of the right age and are perfectly able to get married?

Mr. SmiTH: You can lead a horse to water, of course. And yet, I would
imagine, there would be many couples involved in a very serious marital
problem, whose scope is limited to discuss things between themselves. They get
to the point where they can no longer sanely and wisely discuss these matters,
and either from lack of contact or through embarrassment they do not seek
anyone to counsel with.

25435—23
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Senator Haie: Of course, as regards counsel service before divorce, there
should be an adjournment for six months; but after divorce is granted I do not
see how you can get two individuals or four individuals to agree to counsel
service for another six months. I agree with counselling before application. The
application might be delayed six months.

Mr. Younc: I was misunderstood in my remarks because the waiting period
I was advocating was before the granting of divorce, not after.

Senator HaiGc: Thank you.

Co-Chairman Senator RoEBUCK: I think perhaps it was my error in the way
I framed my question. The witness has made that clear from the very first that
he was talking about the time prior to the divorce and not afterwards.

Mr. WAHN: Let us assume a situation where one spouse has been guilty of
adultery, and this investigation which has been referred to is made and the
conclusion reached that despite the adultery the marriage is not irretrievably
lost, and that if the divorce is refused there is the chance that the marriage can
be rehabilitated. Would you permit divorce in such circumstances where adul-
tery is proved? What is the view of your Church on that—that the divorce be
permitted? Adultery is proved, but on investigation it is believed that the
marriage can nevertheless be saved. What is the result?

Mr. GowraNnD: This is the point I made as a result of a study by the
Committee on Family Life: that even if adultery has been proved it does not
mnecessarily lead to divorce. It is permissive, not normative.

Mr. WaHN: Would you refuse the divorce if a study indicated that the
marriage could be saved even though adultery had been proved?

Mr. GOwLAND: Yes; and that is in harmony with the doctrine of the Church.

Mr. WAHN: If you look at the Westminster Confession you will observe it
indicates that adultery is the basis for divorce, “or such wilful desertion as can
no way be remedied by the Church or the Civil Magistrate”. Those words are
made applicable not to adultery but to the other cause. I gather, however,
supposing adultery is proved, that if as a result of investigation it is determined
that the marriage can be saved you would be in favour of refusing the divorce on
the ground of adultery?

Mr. GowLAND: That was the consensus of our committee. We felt that this
was the teaching of our Church on this subject.

Co-Chairman Senator RoEBUCK: We have not heard from Mr. Cromey and
so I will introduce him to the members of the committee and to the record. Mr.
Cromey was born in the North of Ireland. He received his B.A. degree from
Queen’s University and is a graduate of the Assemblies Theological College in
Belfast, Ireland. After graduation from the Assemblies College, Mr. Cromey
spent seven years as a missionary in India. On his return from India he was
minister in the Presbyterian Church in Northern Ireland for three years. He
came to Canada ten years ago and has been a minister of Presbyterian Churches
in Galt and Kincardine and is at present the minister of St. Andrew’s Church,
Markham, Ontario, and St. James Church, Stouffville, Ontario. Like the other
members of the delegation, he has had wide experience in pastoral and marriage
counselling and for the past three years has been a member of the Committee on
Family Llife of the Presbyterian Church in Canada. Mr. Cromey, may we hear
from you.

The Rev. Fred H. Cromey: I appreciate the privilege that has been accorded
us of presenting this cause to your committee who are considering the problems
of marriage and divorce. The subject is dear to our heart as a Church be-
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cause—and I believe I speak not only for myself but for the Church—we put
great emphasis on the love of God towards men, and the understanding of God,
and we strive to work the problem out in delicate situations resulting from
strained family relationships.

I can say that in my own expreience I have found that time has healed many
wounds and brought the members of a family together, not only parents but
children. Wounds have been healed and time has been of the essence in many of
the problems that we have encountered, and our experience has been that many
marriages have been saved by making time an almost compulsory element.

Mention has been made of a period of a year and a half or two years. In the
car coming up to Ottawa we recalled an instance where a man did leave his
family and after three years discovered what a fool he had been and was
reunited with his wife and children, and they lived happily ever after, as the
story goes.

This phase of our work is woven into the brief in the third section, where we
say: “Our Church does not hold that divorce is the natural consequence even of
proved adultery or wilful desertion. There is an obligation placed upon church
and society to explore every means of reconciling the partners in a sick marriage
to the end that their marriage may be rehabilitated and preserved.” That has
been brought out, and I repeat it by way of emphasis.

Co-Chairman Senator RoEBUCK: Have you considered the matter from the
standpoint of the children? From the standpoint of partners and public we have
heard evidence. But what about the children? We have been told there are 50,000
common-law marriages in Canada and there are barbarous laws with regard to
illegitimacy. It means therefore that a very large number of children come into
the world as bastards. I am not inventing the word, but it is a nasty word, and
many children start life with two strikes against them as a result of it.

Have you studied the question of compulsory delays, having regard to the
right of children to be born within the married state of their parents rather than
from this common-law union, so called, about which there is nothing common
and nothing of law. The children have rights, have they not?

Mr. CRoMEY: Unquestionably.

The Co-CHAIRMAN (Senator Roebuck): My question is: Have you considered
the possibility of there being still more illicit relationships and more illegitimate
children as a result of any compulsory delays, certainly after the divorce has
been granted if not during the time in which it is being considered?

Mr. CROMEY: This is certainly a very grave problem, but I feel that during
this period of consultation there is every reason to hope that the mere fact that
the case is being considered would serve as a deterrent to an illicit relationship
with somebody else. So long as interested persons are discussing the matter, so
long as hope is held out of reconciliation, we have reason to believe that the
parties will be thinking back to the former state instead of thinking of seeking
the gratification of their present desires. That is one factor to which I would call
attention.

The Co-CHAIRMAN (Senator Roebuck): You think it would be a factor in
some cases?

Mr. CROMEY: Yes.
The Co-CHAIRMAN (Senator Roebuck): But not in all cases?
Mr. CRoMEY: No.

The Co-CHAIRMAN (Senator Roebuck): So that specific compulsory delays
are to be considered in the light of their danger to the children of illicit
marriages?
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Mr. CROMEY: Yes.

The Co-CHAIRMAN (Senator Roebuck): We have reached about the limit of
our time and I would like to hear from my Co-Chairman Mr. Cameron. Have you
something to say, Mr. Cameron?

The Co-CHAIRMAN (Mr. Cameron): Senator Roebuck and members of the
committee, it is a great pleasure for me, as a member of the Presbyterian Church
and an Elder of that Church, and having been brought up in the Westminster
Confession of Faith, to listen to this presentation today. I believe I understand
pretty throughly the rationale of Presbyterian thinking, and what has been
outlined here, in my opinion, covers the ground in a very wide way. It is a
matter of common sense. The last speaker realizes that in dealing with divorce
you are dealing with all types of persons, and what may be applicable to one
may not be applicable to another. However, I do not wish to discuss my
Presbyterian background. I simply wish to assure the gentlemen of the delega-
tion that, having heard their presentation, we are much impressed with the
manner in which they have conveyed their point of view and the point of view of
the Presbyterian Church. We wish to thank you, gentlemen, very sincerely for
your appearance here today.

Mr. SmvaTH: On behalf of the delegation I thank you and the members of the
committee for your cordial hearing and the privilege of appearing before you to
present the view of our Church on the subject.

The Co-CHAIRMAN (Senator Roebuck): Gentlemen, we have a second distin-
guished delegation before us, namely The Canadian Psychiatric Association,
which is the national medical association for physicians who specialize in psy-
chiatry. The association was incorporated under Part II of the Companies Act.
Letters Patent were issued by the Secretary of State for Canada on June 1, 1951.
The membership is approximately 1,300 in January 1967. The Canadian Psy-
chiatric Association has been affiliated with The Canadian Medical Association
since 1954. Nine provincial psychiatric associations are affiliated with the na-
tional body.

We have before us two prominent members of that association, the first of
whom to address you will be Dr. Jean Baptiste Boulanger, born August 24, 1922.
His degrees are: B.A., M.A., L.Ps., D.IL.P. (Paris) M.D., F.R.C.F. Dr. Boulanger is
Associate Professor of Psychiatry, Faculty of Medicine, University of Montreal.
Consultant in Psychiatry, Institut Albert Prevost, the General Hospital of
Verdun, Lakeshore General Hospital. Consultant in Child Psychiatry and Di-
rector of Group Psychotherapy, Hospital Ste. Justine. Chairman of the Com-
mittee on Psychiatry and the Law, Canadian Psychiatric Association. Director,
Canadian Psychiatric Association; Director, Quebec Psychiatric Association; Past
President, Canadian Psychoanalytic Society; Past Director and Member of the
Training Committee, Canadian Institute of Psychoanalysis. Dr. Boulanger is
Associate Editor of the Canadian Psychiatric Association Journal. We shall be
glad to hear from our witness.

Dr. Jean Baptiste Boulanger (The Canadian Psychiatric Association): Mr.
Chairman, I wish to thank the committee for its invitation, even though we were
a bit late in applying for it. This is not to be taken as evidence of a lack of
interest on our part, for we were quite aware of the fact that the general
situation which gave rise to the creation of this committee was under discussion
in Parliament.

I would like to make it clear that we endorse the brief that has been
submitted by the Canadian Mental Health Association. In fact, we sent a tele-
gram endorsing it. But this is an independent recommendation of the Canadian
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Psychiatric Association, which is the national association of physicians specializ-
ing in psychiatry and having affiliated provincial organizations of psychiatrists
across Canada.

A Committee on Psychiatry and the Law was established at the 1966 Annual
General Meeting of the Canadian Psychiatric Association held in Edmonton,
Alberta, with the following terms of reference as defined by the Board of
Directors: “To recommend policy to the Board of Directors regarding existing
legislation of concern to psychiatry and proposed amendments thereto.”

According to the usual procedure in our Association, a chairman for this
committee was appointed and he in turn selected members in his own geograph-
ical area to serve on the committee. The members of the nucleus group were:
Dr. J. B. Boulanger, chairman, and Drs. Bruno Cormier, Alan Mann and Lucien
Panaccio. Corresponding members from all across Canada were invited to join
our committee, and we have in all 10 representatives of the 10 provinces plus the
four members of the nucleus committee.

This committee met twice, on July 20 and July 22, and a draft was circulat-
ed to all corresponding members, and after the receipt of their answers, a final
draft was drawn on December 19 and presented as a report to a meeting of the
Board of Directors held in Toronto on the 26th January of this year.

I emphasize the fact that the section concerning mental illness as a ground
for divorce was circulated on July 29, 1966, independently and was unanimously
accepted by all corresponding members and also unanimously endorsed as a
recommendation by the Board of Directors of our Association. It represents,
therefore, the official position of the Canadian Psychiatric Association. It was also
the expression of opinion of the Association at large, that the present divorce
procedure in the Canadian Parliament needs considerable improvement. There
are quite a few Roman Catholic members in the committee and in the Associa-
tion and there was no dissident opinion about the need for a revision of the
divorce law.

The committee and the Association feel that grounds for divorce obtainable
through private bill, should not differ, essentially, from the grounds accepted for
legal separation.

The Association is opposed to the extension of grounds for divorce to illness
in general, and the Canadian Medical Association will be asked to support this
stand. If, however, Parliament decided otherwise, the committee and the Asso-
ciation would disapprove of the discrimination against mental illness. We have
reviewed the legislation in the United States permitting divorce for chronic
mental illness. Three conditions are variously applied: (a) The concept of
incurable insanity. (b) Length of commitment, which may vary from 18 months
to five years. (¢) Expert opinion, which may be that of an executive officer, or
the consensus of five qualified psychiatrists. None of the statutes examined was
found satisfactory and psychiatrically defensible.

In trying to be fair to both parties, the mentally ill and the mentally sound,
of the marriage, the committee also rejects the provisions of the French “Code
civil” on divorce. In France, any court litigation is prohibited while the respond-
ent is committed, and mental illness is considered as an “excuse absolutoire”: the
jurisprudence including insanity, neurasthenia, nervous disorders, idiccy and
epilepsy under ‘“demence”.

We have tried to be fair to both parties, the mentally sound and the
mentally ill.

Co-CHAIRMAN (Senator Roebuck): You do not hold with the French “Code
civil”?

Dr. BouLANGER: No. In conclusion, this is what we recommend. It is the
resolution which has been adopted officially by the Association as received from
the committee:
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Resolution
Passed by The Canadian Psychiatric
Association
Board of Directors
January 26, 1967

The Canadian Psychiatric Association is of the opinion that mental
illness should not be legally introduced as ground for divorce or as a
defence in a divorce case. The court would be asked to appreciate the
behavior of the respondent without reference to its etiology and could
grant a divorce on the grounds that the respondent’s behavior is incom-
patible with the fulfilment of marital duties and parental responsibilities.
The Association therefore opposes Bills C-133, C-79, C-58, C-55, C-44,
C-19, C-16 and S-19, which provide for divorce on the basis of mental
illness and are presently tabled in Parliament.

In a word, in our opinion mental illness should not be mentioned at all.
What should be tried by the court, what should be left to the court, in our view,
is whether the behavior of one or other of the parties is compatible with married
life and the education of the children.

It is our opinion that a man or a woman can make life impossible in the
home, whether that person is hallucinating or drunk, or whether he is just a
nasty individual.

Another important aspect we would stress concerns the legal concept of
guilt which has been very often mentioned. It is our opinion that married life is a
shared responsibility; and when one knows, as a psychiatrist knows, what goes
on, there is no such thing as lily-white innocence or unmitigated guilt.

If the concept of mental illness is to be introduced, we would have to obtain
a unanimous criterion on the etiology and the diagnosis of such disease; and, as
some of you know from court experience, it is difficult to find two psychiatrists
who would agree on criteria.

We do not believe there is such a thing as incurable mental disease. We do
not believe that diagnosis in itself entails any precise prognosis: in other words,
the condition in a severe psychotic diagnosis may be cured in a few days whereas
the condition with a rather benign diagnosis may entail for years, because in
some patients there are great personal difficulties.

One last thing I would bring out is the question of a “privilege”, which as
you know is not protected in cases of divorce. We feel that it is extremely
difficult for a patient to confide in a psychiatrist and really trust the psychiatrist
if he or she is exposed to betrayal by the psychiatrist in a court action concern-
ing his or her family life.

Co-CHAIRMAN (Senator Roebuck): Such betrayal has never taken place in
any Parliamentary divorce. No psychiatrist ever appeared before a committee of
Parliament who was required to answer any question that would necessitate a
betrayal of confidence. I do not know what the ordinary courts do. Have you had
any experience with courts that permitted a psychiatrist to be driven into
divulging what he felt to be a confidence?

Senator HAic: Do I understand you would not allow a court to grant a
decree declaring a person mentally incompetent?

Dr. BouLANGER: The law does have some provisions about being mentally
incompetent.

Senator HAIG: You have to get an order of the court, supported by affidavits
of psychiatrists, and the court declares the person mentally incompetent.

Dr. BouLANGER: Yes; that would be incapacity. I agree that a person can be
declared incompetent and committed for mental illness; but what we are dis-
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cussing here is whether evidence should be brought, implying mental illness as
grounds for divorce.

Mr. AIKEN: You would however permit a “mental condition,” or a “condition
of mind” properly defined, to be used as a ground of divorce.

Dr. BouLANGER: No. I would ask Dr. Chalke to answer that.
The Co-CHAIRMAN (Senator Roebuck): Shall we introduce Dr. Chalke?

Mr. AIRKEN: The answer I get, then, is that under no circumstances would
mental illness or a mental condition or any condition of mind be considered a
ground for divorce?

Dr. BouLANGER: No. On the other hand, the behavior of the person could be
examined by the court and the court would decide whether or not that behavior
was compatible with the fulfilment of marital duties and family responsibilities.

Mr. AIKEN: This would open up a tremendous ground beyond a mental
condition.

Dr. BouLANGER: If a man beats his wife every day, he may be doing it
because he is hallucinating a voice, or because he is drunk, or because he is a
nasty person or a psychopath or anything; but what is to be considered is the fact
that it is impossible for his wife and children to live with him.

Mr. AIKEN: In the example you have cited it would be cruelty and not a
question of mental disability; and you take the view that any other condition
that might bring about grounds for divorce should be direct grounds and not the
indirect grounds of mental illness?

Dr. BOULANGER: Yes.

Senator HAIG: Suppose a man or his wife is committed under a court order
as mentally incompetent: are you suggesting to us that these two people could
never get a divorce? We have a court order declaring a woman mentally
incompetent, and after five years she is still in an institution; and you suggest
that the husband cannot get a divorce?

Dr. BouLANGER: Dr. Chalke will answer that question.

The Co-CHAIRMAN (Senator Roebuck): I had better introduce Dr. Chalke:
He is F. C. R. Chalke, M.D., University of Manitoba, 1943; M.Sc., Queen’s
University, 1948; F.A.P.A., 1959. Certified in Psychiatry, Royal College of
Physicians & Surgeons (Can. 1950). Presently: Professor and Head, Department
of Psychiatry, University of Ottawa,1959. Associate Dean, Faculty of Medicine,
University of Ottawa, 1966. Chairman, Medical Advisory Board, Ontario Mental
Health Foundation, 1962. Editor-in-Chief and Founder, Canadian Psychiatric
Association Journal, 1955. Director, Canadian Psychiatric Association, 1966.
Chairman, Committee on Law and Mental Disorder of the National Scientific
Planning Council, Canadian Mental Health Association. Consultant in Psy-
chiatry-Surgeon General, Canadian Forces Medical Service. Consultant in Psy-
chiatry, Canadian Pensions Commission. Chairman, Panel on Psychiatric Re-
search, Defence Research Board. Formerly: Medical Officer, Canadian Army,
1943-46. Senior Psychiatrist, Canadian Army, 1947-53. Private Practice of
Psychiatry 1953-58. President, Ontario Psychiatric Association 1966-67. Presi-
dent, Canadian Association of Professors of Psychiatry 1965-66.

Our witness has had a most remarkable experience in psychiatry and
medicine, and I have great pleasure in introducing Dr. Chalke.

Dr. F. C. R. Chalke, Professor and Head, Department of Psychiatry, University
of Ottawa: Would you like me to reply director, Mr. Chairman?

Co-Chairman Senator ROEBUCK: Yes.
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Dr. CHALKE: I think the problem that has been raised is one that should have
received an answer thirty or forty years ago, at the time when moral judgments
were all either black or white. This or that person was declared mentally ill by
court order, and that even in the case of non-criminal offences, and the philoso-
phy that prevails is one that dates back to the last century: that once you were
mentally ill you were irremediably ill.

This philosophy has been completely abandoned by the medical profession.
In the first place, the whole movement is to reduce the number of people
admitted by court order, and this has been successfully done in some provinces
of Canada and in Great Britain so that less than from 8 to 5 per cent need
commitment; and we are pushing very hard to get people to stay voluntarily in
hospital, though they can leave whenever they like. This is being done more and
more, and there are fewer and fewer legal commitments. This reduces the
number of people who are held against their will.

There is also a separation now of mental incompetency in relation to the
management of business estates from unwilling hospital commital. There are
people who are not mentally competent who are not in hospital—people who are
mentally incompetent in regard to their property—but they are not incarcerated
by any court order. To be delcared incompetent does not really mean you cannot
manage your marital situation.

If a person is committed against his will, this of course creates a problem of
being incarcerated the same as being in a penitentiary, and if it goes on and that
person cannot get out, the impediment to marriage is the fact that he is, wilfully
or unwillingly, separated. This is the impediment, not mental illness per se.

Senator HAIG: You are speaking now of certain degrees of incompetence.

Dr. CHALKE: Yes; and this brings us back to some statements that appear in
some of the bills that have come before the House of Commons and the Senate.
The terms “of unsound mind” and “mentally ill” are meaningless to anyone who
is professionally expert in this field. Mental illness is not simply one particular
illness any more than the term “physically sick” denotes one particular physical
disorder. It ranges from a mental sprained ankle, as it were, to mental cancer, so
that if you put an expert on the stand and asked him: “Is this person mentally
ill—yes or no?” you are putting to him a question that opens up to him a very
wide range to choose from.

I suggest therefore that the question is meaningless. And the same is true
of “unsound mind”. With all due respect to you, honourable senators and
members of the House of Commons, I say that none of us is physically sound and
none of us is mentally sound. I, for one, am not physically sound because I have
to adjust my vision; and none of us is one hundred percent mentally sound. So,
if the question is asked—Is this person of sound mind?—no one can answer, no
matter how hard he tries.

This is the basic reason for our problem about incarceration. The practice is
dying out, and unwilling incarceration will disappear from the scene except for
people who are held during Her Majesty’s pleasure under warrant because of
certain acts.

To the question whether someone is of sound or unsound mind we cannot
give an answer. We would go along with the Canadian Mental Health Associa-
tion, that Dr. Boulanger has spoken about, whose view is that what makes a
marriage work, or hinders its working, is behavior, which takes any one of three
or four forms, such as for example pathological jealousy, where one of the
parties harbours the belief, without any reasonable ground for it, that the other
is unfaithful. This creates a situation which makes marriage intolerable.

Mr. AIKEN: Where would you put that in as a ground for divorce? This is a
question that bothers me with the conditions that you have mentioned. We have
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never had the proposal that a person’s behaviour be a ground for divorce, except
for cruelty.

Dr. BoULANGER: But after all, adultery, which is one of the main grounds for
divorce, is a matter of behaviour, is it not? Is not one of the parties saying, by
his—or her—behaviour that the marriage does not exist either in his mind or in
his heart? So that anything that severely breaks the marriage is behaviour of one
kind or another.

Mr. AIKEN: Our witnesses are solving their problem but not doing anything
to solve ours. If you do not include any condition of mental illness as a ground
for divorce, I would like to follow the matter up by asking: Where would you
put these cases where a person, through lack of comprehension, will never
recover his ability to lead a normal life? Where do you put that, under the head
“Desertion”? Or would you put it under “cruelty”? I do not think either would
be a voluntary act. I do not see where all these cases, which the members of this
committee are concerned about, are to be put. I do not know where you will put
them.

Co-Chairman Senator ROEBUCK: May I say something? I think we are
worried about distinctions that do not exist. There is a principle of British law
that a man’s thinking cannot be probed. We have granted in Parliamentary
divorce a good many nullities and I have in mind one case where a chap married
a girl; they went through the ceremony; then outside the church he kissed her
good-bye and took the next boat to England. We gave her the divorce on the
ground that he was crazy, not because we had examined his head but simply by
his actions. A man’s thoughts are read by his actions, so that what the witness is
telling us is nothing new in either practice or theory. Call it mental illmess if you
like, or very extraordinary and objectionable conduct, you arrive at the same
place.

Mr. McCLEAVE: The plight we are in puts me in mind of the two psychia-
trists. One said to the other: You are fine. How am I? The other answered: I
think so.

Co-Chairman Senator RoEBUCK: You heard about the fellow who said to his
wife: All the world’s queer but thee and me, and thee is a bit queer.

Mr. McCLEAVE: They would not like to see incorporated in the law anything
that would make expert testimony completely unworkable in many cases; but
we can solve the dilemma with the theory that divorce would be granted on the
basis of illness that would make the marriage completely broken down, whether
you define the illness as mental or physical. Isn’t that what the Canadian Medical
Association recommended, and what you yourselves recommend?

Dr. CHALKE: If it is the will of the Canadian people, that illness that makes
the continuance of a marriage impossible, constitutes an impediment, that
amounts to a ground for divorce.—We can be of help to you if that is the line of
argument, as long as it is not solely mental. If somebody has a stroke and is
confined to bed and can only mumble, and if that is a ground for divorce, we can
do the same with mental illness. There are neurological diseases in which people
may have a cardiac arrest, leading to a condition from which they do not recover
in time, so that they become vegetables: they cannot recognize anyone and do
not know the nature of contracts they had assumed years before. Because of the
marriage contract binding the parties “in sickness and in health,” ill health has
never been a ground, so you will find yourself in the dilemma of the “quantity”
of ill health that makes living together impossible.

Diabetics sometimes become impotent. Will this be a ground for divorce?

Mr. McCLEAVE: Mere physical incapacity is a ground for annulment.
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Dr. BOULANGER: In that case, would you enact in the law that a person could
be divorced, because he was a diabetic, or because he was impotent? There is a
distinction between saying that because of mental illness a person should be
divorced, and saying, whatever the illness may be: “Because this person cannot
fulfil the conditions that constitute married life, the marriage has broken down.”
But that does not say that you are going to specify either diabetes or impotence
in the law.

Mr. McCLEAVE: The witness has posed a very interesting question. One may
be able to carry on a part of the functions of married life, such as bringing up
children, even though one is a diabetic and becomes impotent. The approach we
have taken is that the illness be of such a nature that the marriage is gone for all
practical purposes, as for example where a person is in an institution and is
incapable of playing the part of a helpmate in bringing up the children or
anything of that sort.

Dr. CHALKE: If you like you can go back to the days when a person was
either sane or insane. But there are different degrees of competence in the
management of one’s business, carrying on one’s profession, and so on, and we
run into all sorts of problems. There are various mental requirements in law, for
being married, for being a Member of Parliament, for being a doctor. There is a
difference between the skill required for driving a motor vehicle, and the
knowledge for making a will.

There are many forms of “mental illness” or mental disorders that do not
render a person ill in a medical sense, and this is really the problem. Suppose I
am put on the witness stand and am told: The petitioner maintains that she
should be divorced because her husband is mentally ill. Is he or is he not
mentally il1? He might have some illness but this would not be an impediment to
marriage, not necessarily; and that is what we are afraid of in the use of blanket
terms.

Dr. BouLANGER: Often the diagnosis does not give the degree of compatibili-
ty or incompatibility. One could make a rather grave diagnosis and yet the
patient might be a good husband or wife and parent; on the other hand you
might have a patient with a minor psychiatric diagnosis, who could not be
committed for that disorder, and yet his or her behaviour might be such as to
make life impossible for the family.

I would say this. If a person has been in a mental institution for, let us say,
ten years and shows no improvement, this in my opinion could be similar to the
kind of impediment that keeps the couple apart where one is in prison and is
therefore unable to fulfil the obligations of a spouse. That is why we oppose the
French attitude, which does not permit of divorce as long as a person is
committed.

The whole essence of the marriage lies in the relationship between the
parties. Some husbands will accept a disabled partner and care for her; others
will not. The party who wants a divorce will create the cause, even fictitious
adultery, to get it; and there are those who have many grounds for divorce, yet
will not ask for it because they do not want it, and you cannot force it upon
them.

Mr. McCLEAVE: What in your opinion would be an acceptable descriptive
term in legislation—illness or disability or what?

The Co-CHAIRMAN (Senator Roebuck): Marriage breakdown, incompatibili-
ty of the partners, inability of one or other to maintain the marriage?

Mr. McCLEAVE: Suppose one is disabled mentally or physically: would you
use the word illness in the legislation as the cause leading to the breakdown of
the marriage? What word would you use?

~~
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Dr. CHALKE: It would have to be illness leading to behaviour, rather than
wilful or malicious. It would be something arising out of illness, but it would be
the same kind of behaviour that would make the marriage incompatible if it
were from sin or wilfulness. I submit this definition—and it was written, may I
say, by a lawyer who was intimately involved in writing mental health legisla-
tion in this country. He was a member of the CMHA Committee on Legislation
and Mental Disorder, to which I referred in my introduction. He was taking ex-
ception as a lawyer to the Canadian Bar Association’s statement, which you may
have had before you. He would recommend, from the doctor’s point of view,
some such wording as this: Disorder or illness to an extent that renders the
afflicted spouse incapable of appreciating the marriage contract, and where the
spouse has been in an institution as an invalid—and this means in any hospital,
presumably including any mental hospital—for a period of at least five years
preceding the commencement of proceedings, and there is no likelihood of a
resumption of cohabitation and the issue of a decree will not prove unduly
harsh or oppressive to the dependant spouse.

Mr. McCLEAVE: Thank you.

Mr. STANBURY: I think Dr. Chalke has answered part of my question by
reading the last paragraph drafted by a lawyer working with the Canadian
Mental Health Association. At the same time, Dr. Chalke’s use of the word
“behaviour” is at once too wide and too narrow. It is too wide bcause it does not
impose any quantitative limitation on the kind of behaviour contemplated:
Behaviour over what period of time? Behaviour how long ago? You do not deal,
Dr. Chalke, with any criterion in the definition you suggested at first in what
seemed to me to be a complete solution. Really, you fairly well answered my
question except that I would be interested to know whether you would enlarge
on the reference to behaviour by indicating the quantity of the behaviour or the
time element which would be regarded as affording an adequate ground for
divorce.

Dr. BoULANGER: That is something that is always more or less a matter for
the Court to decide.

Mr. STANBURY: If it is your intention to give the court complete discretion I
understand what you are proposing. But that would be quite revolutionary.

Dr. BouLANGER: It is like mental cruelty. Would you say there was mental
cruelty if the husband used filthy words?

Mr. STANBURY: The courts define cruelty but not behaviour.
Dr. BouLANGER: But cruelty is behaviour.

Mr. STANBURY: Yes: so is adultery behaviour. But if you are going to use the
word behaviour in a loose way you will present quite a problem to the courts.
Other terms have been defined over the years.

Dr. BOULANGER: It is a matter of incompatibility.
Mr. STANBURY: Is it for a year or three years or what?

Dr. BouLANGER: It is for the court to decide whether the manifestations of
the disorder are such that the afflicted person is incapable of fulfilling his or her
obligations.

Mr. STANBURY: You would leave that to the court?
Dr. BOULANGER: Yes.

Dr. CHALKE: We are not suggesting that the word ‘“behaviour” should be
introduced into legislation; rather, we are concerned with different modes of
behaviour—desertion, cruelty and so on—which would make the marriage
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incompatible. We are not proposing the abstract term “behaviour,” but it should
be in behavioral terms—cruelty, sodomy, and so on.

Mr. STANBURY: I am sympathetic there; but in using the word behaviour you
left out a large area which you then only partly filled in with your definition,
because sometimes, one might say, there is almost a lack of behaviour.

Dr. BouLaNGER: The manifestations, the actions, are not necessarily linked
with a specific etiology or illness, and that is why we are not in favour of the idea
of introducing illness as such. It is the manifestations that cause disruption and
not the illness itself.

Co-CHAIRMAN (Senator Roebuck): We have pretty well plumbed the princi-
ples involved and it is time to call it a day. I would like to hear from my
Co-Chairman.

Co-CHAIRMAN Mr. CAMERON: We have been privileged in having two very
distinguished psychiatrists give testimony before the committee today, in the
person of Dr. Boulanger and Dr. Chalke, and on your behalf I wish to thank the
witnesses for having opened many avenues of thought for us. At times it seemed
to be a little over my depth, but I believe I have now a fair appreciation of the
approach of these two gentlemen to the problem. What the have told us will be
very useful when we come to draft our ideas of the law relating to the severance
of the marriage tie, so far as Canada is concerned. I thank both distinguished
gentlemen for their evidence.

The committee adjourned.
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Brief to the Special Joint Committee of the Senate and House of Commons on
Divorce by
Marcel Naud, 11925, rue Valmont, Montreal, P.Q.

Montreal, November 8, 1966

Gentlemen of the Committee,

After reading and examining the two reports from your Committee, I wish
to inform you of the following observations so that henceforth all citizens
affected by the subject may enjoy, as any free person. does, the greatest and
most inviolable of existential possessions: JUSTICE and LIBERTY founded on
TRUTH,

Before any divorce is granted there must be PROOF OF A PERMANENT
RUPTURE IN THE MATRIMONIAL BOND and hence THE PROOF OF THE
INEXISTENCE OF THE MATRIMONIAL BOND BETWEEN TWO PERSONS
BELIEVED TO BE UNITED BY SUCH A BOND. If this principle is established
as the basis for divorce, some general indications may be given for the enlighten-
ment of the legislator which are characteristic of the inexistence of matrimonial
bonds, but which could not be considered exhaustive because reality and exist-
ence make such an inventory impossible.

In fact, if the marriage no longer exists in SPIRIT, why should we strive so
hard to preserve it, as we do at the present time, if it has no REAL MEANING?

Why punish one or two people because a union which they believed possible
has become impossible for them?

Why punish one or two people throughout their lives because they are
incapable of living together or of tolerating each other? It is all the more unjust
because no positive science can assist people who decide to get married.

When two people who once formed a couple refuse to prolong their life
together, why does the State not ratify their desire, without condemning both of
them or one of them to the benefit of the other by compelling him to support the
other?

When does a divorce exist? Whenever a married couple are spiritually
separated and in profound disagreement. That is real divorce: spiritual divorce.
When can the State ratify such a spiritual divorce and consent to the annulment
of all bonds and all responsibilities of one partner towards the other? When
there is a definite proof that a husband and wife find it impossible to go on living
together. It is simple but it is true.

The granting of divorce by the State should henceforth be based on the
principle set forth above.

The trained professionals we already possess: psychiatrists; psychologists
and socialogists should, as soon as possible, be Commissioned by the State to
carry out these investigations for the purpose of enlightening those who will
later be responsible for legislating on someone’s DIVORCE.

The practice of wrecking the lives of thousands and thousands of citizens
because divorce is impossible for them should cease.

The practice of consenting to separation of bed and board based on the
over-simplified criterion of incompatibility of character, condemning the person
who works to pay separate maintenance should cease. That is a degree of
servitude which is inacceptable nowadays.
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May it please the members of the committee on divorce to decide in favour
of the principle stated above so that all citizens may enjoy the PEACE and
FREEDOM to which they are entitled in life.

Yours truly,

Marcel Naud,
11925, rue Valmont,
Montréal, P.Q.
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BRIEF
SUBMITTED BY
CANADIAN JEWISH CONGRESS
TO
SPECIAL JOINT COMMITTEE OF THE SENATE AND HOUSE OF
COMMONS ON DIVORCE

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

(a) Laws governing the divorce procedures which recognize adultery
as the sole ground of divorce are completely inadequate. In many
cases there is outright promotion of immorality by the assertion of it
as the sine qua non of divorce proceedings.

(b) The proceedings, as presently constituted, too often, breed disrespect
for the law and lead to a situation where subterfuge, collusion and
perjury have to replace honest efforts to abide by the law.

(c) A marriage should be dissolved by law only after it is clearly demon-
strated that it has no hopes for viability.

(d) Provisions of granting divorce by resolution of the Senate be abol-
ished and jurisdiction of divorce procedures by vested with compe-
tent courts.

(e) Only the judgment of the constituted courts should authorize a
dissolution of marriage.

(f) Divorce procedings ought to include conciliation procedures, without
which divorce courts will not be empowered to dissolve a marriage.

(g) A divorce ought to be obtainable wherever a marriage has been
irretrievably broken and domestic harmony manifestly ruptured in
the judgment of the court.

(h) Conciliation procedures, which will form an integral part of divorce
proceedings, ought to take cognizance of the need for a religious Bill
of Divorce in case one or both parties recognize the need for such a
religious act.

(i) No divorce be granted unless and until provisions were made for the
welfare of minor children.

(i) The costs of obtaining a divorce ruling be either completely eliminat-
ed or substantially reduced.

1. Interest in Proceedings

The Canadian Jewish Congress welcomes the opportunity of presenting to
the Special Joint Committee of the Senate and of the House of Commons on
Divorce the views of the Jewish community on divorce procedures presently
obtaining and to advance recommendations for changes in these procedures.

The Canadian Jewish Congress is an organization fully representative of the
Jewish community through the election of its delegates from organizations and
the public at large by democratic processes. Founded in 1919 and reorganized in
1934, it has been the acknowledged spokesman of the Jewish community on
public issues and in this capacity, has been recognized by municipal, provincial,
federal and international authorities as the authoritative body of the Jewish
community.

¢
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2. Jewish Community of Canada

While the Jewish community is not monolithic, it is perfectly unanimous in
its firm belief in the necessity of the preservation of its identity as a group for its
very survival.

In the Canadian census, the Jews are identified by religion and by ethnic
origin and its predominant characteristic is its religious affiliation. In 1961, the
number of those who were recorded as Jews by religious affiliation exceeded
substantially the number of those identified by ethnic origin and the respective
figures were as follows: Jews by religion—254,368; Jews by ethnic
origin—173,344.

The Jewish population is in the unique position that questions with regard
to religion and with regard to ethnic origin may be answered in the same way
by simply saying that the person is Jewish. With regard to any other group of
the population the answers must be different. This may perhaps account partial-
ly for the large disparity between the two figures.

3. Religious Structure of Jewish Community

The Jewish religion does not have an established hierarchy but the inner
community discipline in Canada is such that in matters of religious import there
is virtually an unanimous acceptance of the National Religious Affairs Com-
mittee of the Canadian Jewish Congress as being truly representative of all
segments within the Jewish Community.

The views expressed in this brief have been approved unanimously by the
Religious Affairs Committee of the Canadian Jewish Congress and thus reflect
the concerted opinions of all groups within the Jewish community, orthodox,
conservative and reform. It is authorized to convey this submission on behalf of
the Canadian Jewish Congress.

4. General Principles

We respectfully submit that insofar as the Jewish community is concerned,
there is no conflict between the religious and secular views on divorce.

The Jewish concept of marriage has always been that while the marriage
bond is expected to be inviolable, it is not indissoluble. Rabbinic writ also makes
it abundantly clear that divorce can only be a last resort for the relief of the
parties when marriage has been irretrievably broken down in line with the
Talmudic maxim that “the very altar weeps for one who divorces the wife of his
youth”.

The sanctity of the home and the family, as a source of strength and the
transmitter of the Jewish heritage, permeates the teachings of Judaism. Ours is
a family-oriented religion, where the stability and strength of the family unit
was and is intimately tied up with our faith and our history.

Yet, while every effort is made to encourage and assure a sound family life,
Judaism recognizes that occasions do arise when two persons are unable to live
together as husband and wfe. To demand that they do so, in spite of their
antagonisms to each other, often leads to subterfuge, conflict, hostility, hatred,
extra-marital associations, and ultimately the destruction of the very foundation
of family stability.

While it is true that the Talmud and other Biblical commentaries offer moral
and religious reasons against the indiscreet practice of divorce, no Biblical or
Talmudic law ever went so far as to advocate total prohibition against divorce.
The rabbis of old pointed out that when the relationship between husband and
wife has deteriorated to an empty, meaningless arrangement, the marriage is no
longer moral or holy. The epitome of the Judaic concept is found in the
authoritative rabbinic interpretations of Biblical references which call for a Bill
of Divorce in all cases where domestic harmony is manifestly ruptured.
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5. Inadequacy of Present Law

Although the interest of the Canadian Jewish Congress in this subject stems
from our religious tradition and concern, it is by no means intended to indicate
that the Canadian Jewish Congress supports revision of the divorce laws in order
to make the laws conform to Jewish tenets or, for that matter, to any religious
tenets. We consider revision of these laws as necessary social legislation, and we
support it because of our commitment to the preservation of democratic values
which include (a) respect for the law, (b) belief that laws must not discriminate
against those who are financially unable to obtain redress, and (c¢) belief that the
laws must be instruments of social justice.

It is in this context that we view the laws governing the divorce procedures
in most of the Canadian provinces, which recognize adultery as the sole ground
of divorce, as being in conflict with each of these values, completely inadequate
and, in a sense, promoting immorality by making immorality itself or the
assertion of it through trumped up evidence as necessary in divorce proceedings.

The general picture is only slightly changed by recognition of cruelty as an
additional ground of divorce in Nova Scotia and certain forms of perversion as
grounds in some of the provinces.

We submit that the procedures, as presently constituted, breed disrespect for
the law and have led to a situation where subterfuge, collusion and perjury have
replaced honest efforts to abide by the law. Any law, which has resulted in
inducing the interested parties to stage cases of adultery in order to obtain the
divorce, has no place on the books of a nation that prides itself of its commit-
ment to justice and fair play.

It is, moreover, socially unrealistic to make adultery the only grounds for
divorce. In a majority of cases adultery is not the cause for which divorce is
sought. In fact, surveys indicate that it rates less than one-tenth among the five
leading causes for divorce, including cruelty, desertion, drunkenness, neglect,
and others.

6. Conciliation Procedures

Society which views marriage as a life-long union has certainly a vital stake
in the stability of marriage. We do not subscribe to the concept of divorce by
consent, which would imply that marriage is a private contractual arrangement.
A marriage should be dissolved by law and only after it is clearly demonstrated
that it has no hopes for viability. Thus, dissolution of marriage ought to require
an exercise of judgment by a court which would be properly delegated and
which would have a final decision whether or not a marriage ought to be
dissolved.

7. Jewish Religious Requirements

In Jewish law, a divorce is a religious act involving compliance with a
number of requirements and has to be executed by a competent ecclesiastical
tribunal of three rabbis.

We do not suggest that a religious requirement ought to be enforced by law.
We would, however, recommend that conciliation procedures, by a properly
designated court, the conditio sine qua non of a divorce, should take this
requirement into consideration and on failure to reconcile the parties and where
they or one of them observe these religious requirements, the settlement ar-
rangements also recognize the need for such a religious divorce.

8. Divorce Courts

We oppose the present provisions of granting divorce by resolution of the
Senate. One cannot expect a legislative body to exercise the necessary judicial
functions required in divorce action and we therefore recommend that these
provisions be changed and that jurisdiction of divorce procedures be in the
hands of competent courts.
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We also recommend that the high cost involved in obtaining a divorce ruling
be either completely eliminated or substantia’ly reduced.

9. Welfare of Children

It is obvious that, in the course of the conciliation procedures which would
have to precede the granting of a divorce, full consideration be given to the
needs and welfare of the children involved and that it be mandatory for a
divorce ruling to adequately protect the welfare of the children.

10. Conclusion

We respectfully submit that our goal ought to be the creation of a sound and
sensib’e divorce law designed for the prime purpose of saving a marriage, where
there is hope that it can be saved or otherwise dissolving it with the least
possible turmoil, with the fewest obstacles and with the least expense. Such laws,
must, moreover be designed in a fashion as to provide the maximum protection
of minor children.

25435—4
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APPENDIX "35”

BRIEF SUBMITTED TO
SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON DIVORCE

by
THE FAMILY BUREAU OF GREATER WINNIPEG
264 EDMONTON STREET
WINNIPEG 1, MANITOBA

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

From 30 years of experience as a family service agency, in direct work with
troubled families, the Family Bureau of Greater Winnipeg submits that:

1. The basis of Canada’s existing divorce legislation is unsound. The
legislation views divorce as relief given to an innocent party because of an
offence committed by a guilty one. It is submitted that:

(a) If marriages are to be dissolved because of the commission of a
“matrimonial offence”, our experience indicates that adultery, in most
provinces the sole offence so recognized, is only one of a number of
kinds of behavior which may undermine a marriage, and is no more
central to the destruction of marriage than are many other forms of
behavior.

(b) Responsibility for the failure of a marriage is usually shared by both
partners. Recognition of this fact is common among the partners
themselves, yet existing law seems to require them to present to the
courts a distorted selection of the relevant facts.

(c) Many situations commonly recognized as creating serious hardship
and often leading to the establishment of common-law unions do not
involve any ‘offence’—eg long term mental illness of a marriage
partner.

(d) There are wide variations in seriousness within any particular catego-
ry of ‘offence’. The agency knows of marriages which have success-
fully survived each type of ‘offence’ in the sense of a triable issue,
in fact ended without any ‘offence’ in the sense of a triable issue,
having been committed.

(e) The adversary procedure which is associated with the present law
tends to increase bitterness and antagonism, having harmful effects
both on the parties themselves and on children involved.

2. The Family Bureau of Greater Winnipeg supports, as a valid
alternative for a divorce law, the concept that divorce should be the legal
recognition of a marriage breakdown which has already occurred.

3. The agency recognizes that a law and procedure based on the
marriage breakdown concept requires the development of valid tests of
marriage breakdown. For the immediate future we believe that such tests
will need to involve a substantial period of separation to establish the
permanency of the breakdown. Such period could be reduced in some
instances by other supporting evidence. We believe that in time the
necessary expertise can be developed to reduce the length of period of

separation necessary for valid testing.
254354}
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4. The agency submits that when a family is broken by divorce,
children of the family are parties directly and vitally affected by the
action, and their interests should be represented and considered. The
agency recommends that no decree of divorce shall be granted where
children are involved until the court has received and assessed an in-
dependent report concermng plans for care, custody and mamtenance of
the children: A

5. The agency is aware in many instances of serious inequities and
obstacles to the granting of divorce, which have no relation to the validity
of the grounds on which the divorce may be sought It believes that these
inequities should be removed:

(a) It recommends that Canada should be con51dered as one domiciliary
unit for purposes of divorce.

(b) It recommends that efforts be made to remove economic obstacles to
the granting of divorces for which there are valid grounds.

6. The Family Bureau of Greater Winnipeg respects and shares the
concern for the stability of marriage which has led many to oppose change
‘in the d1v0rce law. It considers, however, that opposing urgently neces-
sary reform of a law which bears little relation to social realities is a
misguided expression of a concern which is in itself valid. It urges that
such concern should instead find positive expression through development
on a wide scale‘throughout Canada of pre-marriage and marriage guid-
ance and counselling services, education for fam11y living, and other social
provisions to strengthen families.

BACKGROUND OF THE BRIEF; PURPOSE, FUNCTION, AND EXPERIENCE
OF THE FAMILY BUREAU OF GREATER WINNIPEG

The Family Bureau of Greater Winnipeg is a private family service agency
which was established in 1936, its first stated objective being “to foster the
development of wholesome family life in this community.”' This objective is
forwarded chiefly through service to individual families who are under stress
from a variety of social and personal problems, but it is also part of the planned
activity of the agency “to take a part in the program of the community for social
betterment, seeking in counsel with other organizations or individuals, to lessen
such abuses in society as may be factors in undermining the well-being of
individuals and families.””

The agency is non-sectarian. Among the Board of Directors, staff and
clientele is represented a variety of faiths and personal philosophies. As in-
dividuals, some members of Board and staff hold marriage to be indissoluble
except by death. However, while holding this belief as binding upon themselves,
they do not believe that in a multi-religious, multi-cultural society, the law
should attempt to impose on all members of society a standard of conduct which
is binding on the conscience of some, unless such standard is demonstrably
required for the ‘peace, order and good government’ of the total community.

The agency is united in recognizing the value of marriage and of the family
as a means of providing continuity and stability in relationships, as sources of
happiness, emotional support and well being to the marriage partners, and as
providing for close, continuous and stable relationships for the rearing of chil-
dren. Over the thirty years it has been in existence, the agency has acquired a
wealth of experience concerning families and family living. We work with

1 Excerpt from bylaws of Family Bureau of Greater Winnipeg.
2 Ibid.
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married couples concerning problems in their own relationship, problems of
other relationships within the family group and problems which confront the
family group as a whole. We also work with many separated, divorced or wid-
owed parents, to help them support the values of family living even though
their families are incomplete. We work also with many couples and families
living together in common law unions. Many of these unions are stable and offer
to their members the essential supports of family living. Often however, the
parents of these unions and sometimes the children, are guilty and troubled
because the union does not have a recognized and respected status in the
community.

The majority of married couples who come to us concerning problems in
their relationship do so because they desire to improve this relationship and
maintain the existence of the family, and we offer help towards this end. In some
instances however, the antagonisms and strains within the family are so serious
and the unhappiness engendered so acute that it is recognized as best for all
concerned if a separation or a divorce takes place. The agency is well aware from
these experiences of the difficulties and strains of marriage breakup and of the
subsequent difficulties of incomplete families. Thus it does not take an easy or
superficial view of marriage breakup. Its experience, however, supports the fact
that some families have found greater peace and happiness through dissolution
of a marriage than had previously been attainable to them. In a number of
instances, new unions have been formed successfully; while it is true, as fre-
quently alleged, that some individuals repeat their mistakes through a series of
marriages or common-law unions, it is also true that other individuals learn
from their mistakes, and are able to achieve a stable and satisfying relation-
ship with a different partner.

The Family Bureau of Greater Winnipeg welcomes the establishment by the
Parliament of Canada of the Special Joint Committee on Divorce. It commends
the attention now being given to the problems presented by our existing divorce
law, and to the difficult task of formulating recommendations for divorce legisla-
tion which will better promote the social good. The agency is following with
interest the considerations of the Committee through its published proceedings;
we are aware that the Committee has before it a great deal of information and
has available to it a variety of informed legal and social opinion. The agency will
therefore confine its comments to those matters relating most closely to its own
experience in work with troubled families.

CRITICISM OF BASIS OF EXISTING DIVORCE LAW

Our first major comment concerns the inadequacy of the basis of the present
law. The present law treats divorce as a benefit conferred upon an injured party,
who is himself innocent, because of a specific “offence” committed by a guilty
one. With minor exceptions in some provinces, the sole ‘“offence” which is
recognized in Canada as grounds for dissolution of marriage through divorce is
that of adultery. If the concept of disso'ution because of “matrimonial offence” is
maintained, our experience suggests that there are many other “matrimonial
offences” which contribute at least as seriously and frequently to the destruction
of marriage as does adultery. Some of these are in the area of sexual relation-
ship, for example, sadistic sexual behavior or continued refusal of marital
intercourse. Other “offences” operate in different areas of marriage and family
relationships, such as physical cruelty to spouse or children, continuous hostility
and undermining of the partner or other family members, or withdrawal from
the marriage re'ationship, sometimes culminating in physical desertion.

However, while recognizing that “matrimonial offences”, of various types do
occur, we find great difficulty in accepting the existence of these, established
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through the adversary system, as constituting valid grounds for dissolution of
marriage. We shall outline our major reasons for this.

First, each of the major “offence” categories which may be considered
contains a wide variety of types of situations. We submit that there is a
substantive difference between an isolated, impulsive act or brief episode of
adultery, and a continuing series of ‘“affairs” or an established extra-marital
liaison which is used to taunt and depreciate the spouse. Similarly, the difference
is great between blows struck in anger and under provocation, and the presence
of a continuing attitude of hostility and anger, which may express itself in
recurrent physical abuse, or in continuous undermining and depreciating of the
spouse and/or children, and in verbal attacks which are essentially as cruel as
physical attacks.

Desertion also, as we have implied, can be a matter of degree, as certainly
the affection and emotional support, even significant communication, which we
would consider to be of the essence of the marriage relationship, can be with-
drawn although partners continue under the same roof. Further, examination of
circumstances existing prior to an actual desertion has indicated to us in many
instances that the party finally leaving the other is not necessarily the more
‘“guilty” party, or the one more responsible for the breakdown of the marriage.
This is a'so true, we submit, in relation to other matrimonial offences.

Our very use of the term “more responsible for the breakdown of the
marriage” indicates a concept of shared responsibility which is foreign to the
present law, althcugh in our opinion it is much more typical and representative
of the facts of marriage breakdown than is the assumption of the present law.
The concept of a “guilty” and an “innocent” party in marriage breakdown has
drama, but rarely accuracy.

It is our experience that when marriage partners themselves discuss the
causes of marital difficulty or breakdown, they may frequently make angry
accusations against one another, but they nevertheless almost invariably show
some recognition of a shared responsibility for the difficulty or breakdown. In
discussing divorce they show considerable discomfort at the law’s requirements,
which seem to lead them to a distorted representation of the facts. An, extreme
instance of this is the type of situation in which a marriage has been broken by
separation or desertion and both parties have thereafter formed stab'e common-
law unions. Yet a divorce which would make possible the legalizing of these
unions and legitimation of children born to them, has been attainable only if
the court was kept uninformed of one half of the true facts. We recognize that
there are other situations in both the civil and criminal law requiring difficult
and discriminating judgments in the assessment of responsibility, but we suggest
that none present such difficulties as the complex personal interaction, much of it
private and properly unavailab’e to the courts, which is represented in a mar-
riage relationship.

A further serious area of difficulty in considering divorce on the basis of
matrimonial offence is the considerable number of marriages which are broken
in fact though not in law, by occurrences which cannot properly be considered as
offences. The most striking example of this is presented by severe long-term
mental illness of one of the partners. The Canadian Mental Health Association in
its brief to this Joint Committee has, we believe, ably presented the relevant
factors here. In particular, we believe the Association established clearly that
mental illness is in fact illness, comparable to physical illness, which may also be
long-term, and vitally affect the marriage relationship. We believe that it is
revolting to both sense and conscience that illness should be considered an
“offence”, or that it should, in itself be grounds for divorce. The existence of
spouse and children, and the relationships with them, may be factors contribut-
ing significantly to the improvement or recovery of the patient. On the other
hand, the existence of an unhappy marriage relationship may have been a factor
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in the development of the illness, and the stresses of family relationships may
operate against recovery. From the viewpoint of the other spouse, however,
there is little doubt that a situation of serious hardship may be created by the
illness. On grounds of compassion and the relief of social hardship, certain
situations among this group should, we suggest, have priority in considerations
of reform of the divorce law; yet this could hardly be done on grounds of the
illness alone, and in view of recent changes in medical practice, “permanent”
institutionalization does not offer the clear grounds it once appeared to do.

We should also like to point out the close parallel which exists between the
marriage situation involving long-term mental illness and institutionalization
and that of the marriage situation where one partner is involved in criminal
activities and has been imprisoned for long periods, perhaps for life. While there
may be a difference in that “offence” of some nature is involved here, it is not
necessarily or typically a matrimonial offence. Here again, the existence of
family ties in many instances is a factor influencing towards rehabilitation; in
other instances family difficulties may have been a factor contributing to the
criminal activity. Again, there are cases where the spouse has a strong claim on
the compassion of the community for legal release from a marriage which has in
fact ended. Yet as with the group of similar cases involving a severely deteri-
orated mentally ill spouse, if divorce is to be granted, it must be on grounds
other than those of a matrimonial offence.

Another factor which contributes to our difficulty in accepting the mat-
rimonial offence concept as a valid base for divorce law is the fact that our
agency knows of marriages which have survived successfully each type of
specific “matrimonial offence” outlined. On the other hand we know of other
marriages which have clearly ended in fact without any specific offence, certain-
ly in the sense of a triable issue, having been committed.

There is one further serious criticism of the “offence” approach and the
adversary system accompanying it, which our agency wishes to make, namely its
tendency to increase bitterness and antagonism between the parties. This we see
as harmful to the parties themselves, hindering their ability to make a mature
and fair assessment of their experience in a way which will enable them to avoid
making similar mistakes in future. Such bitterness and antagonism also impose
heavy strains on any children who are involved, who in the majority of
instances are already torn by conflicting loyalties.

RECOMMENDATIONS CONCERNING ALTERNATE BASIS FOR DIVORCE
LAW

For the above reasons, the Family Bureau of Greater Winnipeg supports an
alternative approach to divorce, which suggests that it be considered as essen-
tially the legal recognition of a marriage breakdown which has already occurred.
This point of view has already been presented before before the Joint Commit-
tee by several different groups, and considerable argument and information has
been given which we do not intend to repeat. We would like to comment how-
ever, that we see this approach as differing from the concept of simple “divorce
by consent” primarily by maintaining the role of the state as an active and
vitally concerned party.

As previously indicated, the Family Bureau of Greater Winnipeg is strongly
committed to belief in the importance of marriage and family living to the well
being of society, and therefore believes that laws should be planned towards
creating conditions under which the family may best perform its essential
function. The agency recognizes for instance, that the ease with which marriages
may be dissolved can be presumed to exert significant effect on the attitudes and
expectations of persons entering marriage. Our experience strongly supports the
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belief that marriage should be undertaken seriously, after consideration, and
with the intention of establishing a stable and permanent union.

Unfortunately, valid concerns for the stability of marriage have too often
been advanced as reasons for refusing to examine the serious faults in our
existing law and practice concerning divorce, so that social reality has come so
far out of line with legal structure as to seriously undermine the law and the
respect in which it is held. Our agency believes that there are other ways in
which concern for the stability of marriage may find valid expression, and will
have suggestions to make concerning these later. Here, we merely wish to
underline our belief that the social importance of marriage requires that the
state should, through its legislative and judicial functions, exert significant
control.

IMPLICATIONS OF CHANGE IN BASIS OF DIVORCE LAW

In supporting the marriage breakdown concept of divorce, we recognize that
it represents a marked break with legal tradition. While it maintains the judicial
function of weighing evidence and making judgment, the evidence and the
judgment will be of differing nature from those required in the past. This in
turn implies changes in court procedure, and in the development of expertise,
either within or available to the court.

The crux of the problem presented by a transfer from law and procedure
based on the matrimonial offence concept to law and procedure based on the
marriage breakdown concept is, we believe, the question of developing adequate
tests of marriage breakdown. The accuracy of such tests is clearly central to the
effectiveness of the law in practice. In addition, since the ill effects of existence in
the “no man’s land” between the married and the unmarried state form some of
the most cogent reasons for reform of our present law and procedure, it is clearly
desirable also that such tests involve no unnecessary delay.

As an agency with a considerable body of knowledge and experience in
marriage counselling, we are convinced that it is entirely feasible for society to
develop the necessary expertise on which such judgments may be based. We are
also keenly aware, however, of the still-developing stage of knowledge in this as
in other areas of human behavior and relationships, and of the present serious
shortage of adequately trained and experienced personnel. We know that the
development of needed personnel and the refining of skills and judgment will
under the best of circumstances require time, and we are emphatically of the
opinion that urgent reforms should not wait upon the development of these.
Typically, change in procedures, and necessary personnel to implement them,
follow changes in the law.

It is our opinion, therefore, that for the immediate future such tests of
breakdown must involve a time factor—a waiting period by which the finality of
the breakdown may in large part be measured. It is possible that in certain
necessary situations the waiting period may be shortened by evidence establish-
ing the existence of a matrimonial offence of serious proportion which would
support the probability of permanent breakdown having occurred.

For purposes of illustration, we quote a proposed draft section of divorce
legislation prepared by Mr. Douglas F. Fitch of Calgary, who participated in
earlier presentations to the Joint Committee in which it is suggested that:

“Permanent breakdown of the marriage shall be proven by evidence
that either:

(a) the petitioner and defendant have separated and thereafter have
lived separately and apart for a continuous period (except for a
period of cohabitation of not more than two months that has recon-
ciliation as a prime purpose) of not less than three years immediately
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preceding the date of the granting of the decree, and the:re are no
reasonable grounds for believing that there will be a reconciliation, or

(b) (i) the petitioner and the defendant have separated and thereafter
have lived separately and apart for a continuous period of not less
than one year immediately preceding the date of the granting of the
decree, and there are no reasonable grounds for believing that there
will be a reconciliation, and

(ii) the defendant has committed adultery or has, during a period of not
less than one year, habitually been guilty of extreme cruelty.”*

We submit that there are a number of possible ways in which the existing
divorce law may be reformed to provide relief for some of the situations of
extreme hardship now existing, while still falling short of what we, and other
proponents of the “marriage breakdown” concept, consider desirable. The laws
of many countries, for example, New Zealand, Australia, France and England,
are presently based partly on the ‘offence’ concept and partly on the ‘breakdown’
concept. We express the hope, however, that Canada may now take advantage of
experience gained elsewhere during the long period in which there has been no
Canadian divorce law reform, to frame a law which will give leadership in the
direction towards which others are moving.

NEED FOR RECOGNITION AND PROTECTION OF THE INTERESTS OF
CHILDREN WHEN DIVORCE IS GRANTED

The next major point which the agency desires to draw to the attention of
the Committee is the failure of our present divorce laws to recognize adequately
the position of children as interested parties in a divorce action. We respectfully
suggest that the law should take cognizance of the fact that where there are
children of a marriage, such children become parties directly affected by the
continuance or dissolution of the marriage. Our observations lead us to believe
that the bitterness, anger and hurt which so frequently accompany marriage
breakdown make it difficult and often impossible for the parents to represent
adequately and objectively the interests of their children.

As previously indicated, we understand that the law in relation to marriage
does not consider it a simple contract between two people which can be dissolved
by their own consent; the state becomes a party to the contract. We submit that
one of the major arguments for the state being a party to the contract relates to
the interests and welfare of children. We respectfully suggest that the state
should, therefore, ensure that the interests of children are safeguarded, whether
these are children of the marriage itself or other children in the family. We are
concerned that in practice this situation does not prevail. Most divorce actions in
Canada are undefended actions in which only one party is represented. Although
the fact of whether or not there are issue of the marriage is a matter before the
Court in a divorce action, the Court rarely inquires into the circumstances
surrounding the welfare and interests of the children, and in most cases an order
of custody is made without even cursory investigation, or no decision whatever
is made concerning custody or support arrangements.

This agency, therefore, recommends that the custody of the children in a
family be dealt with in every divorce action to an extent required to safeguard
and protect their interests. The agency recommends that no decree of divorce
should be granted unless the court has received a report upon an investigation of
the plans of the parties to the divorce respecting the custody of the children of
the marriage and the interest and welfare of the children. Such a report would
not, of course, bind the court, but merely provide the court with professional and

* “Let's Abolish Matrimonial Offences”, by Douglas F. Fitch, The Canadian Bar Journal,
April 1966.
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objective information upon which the court’s decision could be made. Directors
of Welfare of the various provinces, for example, could be responsible for the
making of such a report, as is current practice in adoption legislation in most
provinces, or a special court official could be charged with responsibility for
obtaining these reports, as is presently done for divorce hearings in the province
of Ontario.

This agency has been called upon for help in many family situations
following a divorce or separation in which no consideration had been given to
adequate planning for the children, and it considers this matter to be of urgent
priority.

INEQUITIES AND PROCEDURAL DIFFICULTIES; RECOMMENDATIONS
CONCERNING DOMICILE AND LEGAL AID

The final major area in which this agency believes there is urgent need for
reform is the existence of inequities and procedural difficulties in obtaining
divorce—factors which are unrelated to the basis on which the divorce is sought.
First among these are the difficulties created by the requirements of domicile.

In Canada, each province is a separate domiciliary unit and for a provincial
court to assume jurisdiction to hear and grant a divorce, it must be proved to the
court that the parties to the marriage were at the time the divorce action was
instituted domiciled in that province. Domicile is a legal term and means more
than mere residence. It means residence along with the intention of remaining,
and in some situations a person may be domiciled in one province, but resident
in another. A married woman has no independent domicile; while married, her
domicile is that of her husband.

The necessity of proving provincial domicile often leads to hardship and
unreasonable expense to those seeking divorce and in some situations, may even
make a divorce impossible. The Divorce Jurisdiction Act of 1930 partly alleviates
the difficulty created by domicile by permitting a wife who has been deserted by
her husband for at least two years to bring divorce proceedings in the jurisdic-
tion in which the husband was domiciled at the time of the desertion. That Act,
however does not assist a wife where the parties have separated by mutual
consent, and if the husband in such case has lived in several provinces since
separation, the wife may be prevented from proceeding with a divorce action
because she cannot prove her husband’s domicile in any particular province.

This agency, therefore, recommends that Canada should be considered as
one domiciliary unit for purposes of divorce jurisdiction. The agency recom-
mends that a provincial court be given jurisdiction in a divorce action where one
of the parties resides in that province and it is proved that the husband is
domiciled anywhere in Canada.

The second major inequity which is unrelated to the actual grounds on
which the divorce itself is sought, is the inequity faced by people in our society
who are unable to afford the costs of divorce action. While we recognize that this
raises matters which are clearly in areas of provincial jurisdiction, we never-
theless consider it a problem so serious and widespread that it needs to be drawn
to the attention of the Joint Committee, in the hope that the Committee may in
turn find means of encouraging action in provincial jurisdiction towards growth
in provision of legal aid. Here, we quote one of our family counselling staff
speaking of families she has known over a number of years of experience with
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the agency: “In the main, those who have had apportunity to divorce have been
able to re-establish themselves relatively successfully, whereas those left in the
no-man’s land of separation status have a poorer image of themselves, more
often pick up with undesirable partners and more often exist for years on
welfare payments, with little hope or planning for the future.”*

RECOMMENDATIONS CONCERNING POSITIVE PROGRAMS
TO STABILIZE AND IMPROVE MARRIAGE AND
FAMILY LIFE IN CANADA

In concluding this presentation, the agency wishes again to stress that, as
indicated by its name and charter, The Family Bureau of Greater Winnipeg is
committed to the aim of strengthening the values of family living. Its substantial
concrete experience in this endeavor leads it to the conclusion that these values
are not being served by the existing Canadian divorce law.

The agency recognizes and respects the convictions concerning the perma-
nency of marriage and the fears of social and emotional consequences of “easy
divorce” which have lead many to oppose any change in the present law. It
believes that many people in our society will, as in other areas of social behavior,
continue to hold in their individual consciences a standard more exacting than
that required by law. It is aware also, however, that many people in our
society do not, in belief or practice, hold marriage to be indissoluble under all
circumstances, or under the sole circumstances recognized by the present law. It
has reason to believe that the values and standards of these people are being
undermined by present law and practice. Its direct observations are that social
reality has deviated so far from the law in divorce matters as to bring the law
itself into disrepute. Since Canadian society in 1967 is so profoundly different
from English society in 1857, while the divorce law has remained essentially
unchanged from the English law of that time, it is, we suggest, not surprising
that such a situation should exist.

The agency submits that there are many possible channels through which
the valid concerns of Canadian citizens who have formerly opposed change in the
divorce law may find positive expression. If, as a society, we have serious
concern and desire to strengthen the values of marriage and family living, there
is much for us to do. Pre-marriage education and counselling, marriage and
family counselling services and family life education, exist only in scattered and
embryonic form throughout our country. What services do exist are confined
almost entirely to the major cities, and can serve only a small proportion of their
population. Initiative has been taken by private organizations such as our own,
and churches have in a number of instances, increasingly of late, given leader-
ship in this field. A concerted effort to develop a broad social program should, we
submit, involve financial support for expansion of existing programs, the devel-
opment of new programs, and specific attention to the education of consellors
and educators.

Further, there are various forms of social legislation which can provide
broad programs of services which will strengthen and supplement the efforts of
families to perform their vital functions under social conditions which create
severe strains—strains differing in nature from those existing in earlier societies.

* Miss Lynn Thomas, family counsellor.
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- Whether or not these matters form part of the frame of reference of the
Joint Committee on Divorce is of course a matter for the Committee itself to
decide. We respectfully submit that they are relevant, and express the hope that
this Committee will take them under consideration in its deliberations.

Respectfully submitted
on behalf of
The Family Bureau of Greater Winnipeg

Alan R. Philp, President
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Anthony Quaglia, Vice-President
BOARD OF DIRECTORS

(Mrs. S.) Dorothy McArton
EXECUTIVE DIRECTOR
(Miss) Miriam Schachter:
FAMILY COUNSELLOR

264 Edmonton Street
Winnipeg 1, Manitoba
January 26th, 1967

THE FAMILY BUREAU OF GREATER WINNIPEG

264 Edmonton Street
Winnipeg 1, Manitoba
Board of Directors

President: Mr. Alan R. Philp, Fillmore, Riley and Co., Barristers, Winni-
peg; 1st Vice President: Rev. R. E. F. Berry, St. Luke’s Anglican Church,
Winnipeg; 2nd Vice President: Mr. Anthony Quaglia, Victoria General Hospital,
Winnipeg; Honorary Treasurer: Mr. Thomas Fick, Amalgamated Transit
Workers, 570 Portage Avenue, Winnipeg; Honorary Secretary: Mrs. W. M. Auld,
Consumers Association of Canada, 293 Overdale St., St. James; Immediate Past
President: Mr. L. H. Butterworth, Canadian Union of Public Employees, 570
Portage Ave., Winnipeg; Chairman, Homemaker Service Committee: Mrs.
Harold A. Steele, 250 Oxford Street, Winnipeg.

January 27, 1967.

Mrs. Alex Billinkoff
Mrs. J. O. Blick

Mr. James A. Cameron
Mrs. L. A. Cannon
Mr. Melvin Fenson

Mrs. Edwin Fitch

Mrs. William Gilliland

Mrs. Norman I. Hurley

Mr. George A. Jackson
Mr. J. F. McGillivray

Dr. H. Merril Menzies

Rev. Father J. Mulholland
Mrs. B. Stuart Parker
Dr. Frank Pearson

Mrs. R. J. Stanners
Mr. Frank Syms
Rev. Dr. Gordon L. Toombs

48 Rupertsland Avenue, West Kildonan

61 Harvard Avenue, Winnipeg

Public Relations Officer, Univ. of Manitoba

379 Montrose Street, Winnipeg

(lawyer and editor) P.O. Box 3555, Sta. B,
Winnipeg

9 River Road, St. Vital

1501—230 Roslyn Road, Winnipeg

1135 Grosvenor Avenue, Winnipeg

493 Sprague Street, Winnipeg

Manager, Royal Bank of Canada, Portage &
Edmonton, Winnipeg

Hedlin, Menzies and Associates, Economic Con-
sultants, Winnipeg

Catholic Welfare Bureau, Winnipeg

380 Elm Street, Winnipeg

Norlyn Medical Bldg., 309 Hargrave St.,
Winnipeg

140 Dumoulin Street, St. Boniface

Red River Cooperative Limited, Winnipeg

Young United Church, Winnipeg



DIVORCE 747

Executive Director
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APPENDIX "36"

SUBMISSION TO SPECIAL JOINT COMMITTEE OF THE SENATE
AND HOUSE OF COMMONS ON DIVORCE
BY THE COUNTY OF YORK LAW
ASSOCIATION

1. The County of York Law Association is composed of lawyers practising in
the County of York. There are about 2,285 members of the Association of about
3,200 lawyers in the County of York. Our membership represents about one-
third of all the lawyers in Ontario. The address of the Association is the New
Court House, 361 University Avenue, Toronto 1, Ontario.

2. It is the recommendation of this Association that the grounds for dissolu-
tion for marriage in Canada be as follows:—

(1) Adultery, sodomy or bestiality, or conviction upon a charge of
rape;

(2) Cruelty, as defined as follows:—Cruelty shall include any conduct
that creates a danger to life, limb or health and any conduct that in the
opinion of the Court is grossly insulting and intolerable, being of such a
character that the person seeking the divorce cannot reasonably be ex-
pected to be willing to cohabit with the other spouse who has been guilty
of such conduct;

(3) Desertion without just cause for a period of three years immedi-
ately preceding commencement of the proceedings;

(4) Voluntary separation of the husband and wife for a period of
three years immediately preceding the commencement of proceedings
provided that the Court shall be satisfied that:—

(i) There is no reasonable likelihood of a resumption of cohabitation, and

(ii) The issue of a decree will not prove unduly harsh or oppressive to the
defendant spouse.

(5) Incurable unsoundness of mind where the afflicted spouse has
been continuously under care and treatment for a period of five years
immediately preceding the commencement of proceedings;

(6) Wilful refusal to consummate the marriage;

(7) Marriage breakdown if there is no reasonable likelihood that the
spouses will live together again;
And it is further recommended that:—

(i) That no decree of divorce shall issue unless and until the Court is
satisfied as respects every child of the marriage and of the family who
is under the age of sixteen years that: Arrangements for the care and
upbringing of such child have been made and are satisfactory or are
the best that can be devised in the circumstances.

(ii) That the defences of condonation and collusion constitute discretion-
ary and not absolute bars to matrimonial relief.

All of which is respectfully submitted by

THE COUNTY OF YORK
LAW ASSOCIATION
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First Session—Twenty-seventh Parliament
1966-67

PROCEEDINGS OF
THE SPECIAL JOINT COMMITTEE OF THE SENATE
AND HOUSE OF COMMONS ON

DIVORCE

No. 15
TUESDAY, FEBRUARY 14, 1967

Joint Chairmen
The Honourable A. W. Roebuck, Q.C.

and
A. J. P. Cameron, Q.C., M.P.

WITNESSES:

His Excellency Sir Kenneth Bailey, C.B.E., Q.C., High Commissioner for
Australia. Barristers’ Society of New Brunswick: John P. Palmer, Q.C.,
Benjamin R. Guss, Q.C.

APPENDICES:
37.—The Commonwealth of Australia. Matrimonial Causes Act 1959 (Selected
Clauses).
38.—The Commonwealth of Australia. Matrimonial Causes Act 1965 (Selected
Clauses).
39.—The Commonwealth of Australia. Matrimonial Causes Act 1966 (Selected
Clauses).

40.—Brief of the Barristers’ Society of New Brunswick.

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
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MEMBERS OF THE

SPECIAL JOINT COMMITTEE OF THE SENATE AND HOUSE OF COMMONS

ON DIVORCE
FOR THE SENATE

Hon. A. W. Roebuck, Q.C., Joint Chairman

Aseltine
Baird
Belisle
Burchill

The Honourable Senators

Connolly (Halifax North)
Croll

Denis

Fergusson

Flynn

Gershaw

Haig
Roebuck—(12).

FOR THE HOUSE OF COMMONS

A. J. P. Cameron, Q.C., (High Park), Joint Chairman

Aiken

Baldwin

Brewin

Cameron (High Park)
Cantin

Choquette

Chrétien

Fairweather

Forest

Goyer

Honey

Laflamme

Langlois (Mégantic)

MacEwan
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McCleave

(Quorum 7)

Members of the House of Commons

McQuaid

Otto

Peters

Ryan

Stanbury
Trudeau

‘Wahn
Woolliams—(24).



ORDERS OF REFERENCE

Extracts from the Votes and Proceedings of the House of Commons: March
15, 1966:

“On motion of Mr. McIlraith, seconded by Mr. Hellyer, it was resolved—that
a Special Joint Committee of the Senate and the House of Commons be appoint-
ed to inquire into and report upon divorce in Canada and the social and legal
problems relating thereto, and such matters as may be referred to it by either
House;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Special Joint Committee, and that Standing
Order 67(1) of the House of Commons be suspended in relation thereto;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and that
Standing Order 66 be suspended in relation thereto; and

That a Message be sent to the Senate requesting Their Honours to unite with
this House for the above purpose, and to select, if the Senate deems it so
advisable, some of its Members to act on the proposed Special Joint Committee.”

“By unanimous consent, on motion of Mr. Mcllraith, seconded by Mr.
Hellyer, it was ordered—That the order of the House of Monday, February 21,
1966 referring the subject-matter of the following bills to the Standing Com-
mittee on Justice and Legal Affairs, namely:—

Bill C-16 An Act to provide in Canada for the Dissolution of Marriage
(Additional Grounds for Divorce).

Bill C-19 An Act to provide in Canada for the Dissolution and the Annul-
ment of Marriage.

Bill C-41. An Act to amend the British North America Acts, 1867 to 1965,
(Provincial Marriage and Divorce Laws).

Bill C-44, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-55, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-58, An Act respecting Marriage and Divorce.

Bill C-79, An Act to amend the Dissolution and Annulment of Marriages Act
(Additional Grounds for Divorce).

be discharged, and that the subject-matter of the same bills be referred to the
Joint Committee of the Senate and the House of Commons on Divorce”.

March 16, 1966:

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Bill C-133, An Act to extend the
grounds upon which courts now have jurisdiction to grant divorces a vinculo
matrimonii may grant such relief, be referred to the Special Joint Committee on
Divorce”.

7751
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“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Notice of Motion No. 11 be referred
to the Special Joint Committee on Divorce.”

March 22, 1966:

“On motion of Mr. Pilon, seconded by Mr. McNulty, it was ordered—That a
Message be sent to the Senate to acquaint Their Honours that this House will
unite with them in the formation of a Joint Committee of both Houses to inquire
into and report upon divorce in Canada, and that the Members to serve on the
said Committee, on the part of this House, will be as follows: Messrs. Aiken,
Baldwin, Brewin, Cameron (High Park), Cantin, Choquette, Chrétien, Fair-
weather, Forest, Goyer, Honey, Laflamme, Langlois (Mégantic), MacEwan,
Mandziuk, McCleave, McQuaid, Otto, Peters, Ryan, Stanbury, Trudeau, Wahn
and Woolliams.”

LEON-J. RAYMOND,
Clerk of the House of Commons.

Extracts from the Minutes of the Proceedings of the Senate:
March 23, 1966:

“Pursuant to the Order of the Day, the Senate proceeded to the considera-
tion of the Message from the House of Commons requesting the appointment of
Special Joint Committee of the Senate and House of Commons on Divorce.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Roebuck:

That the Senate do unite with the House of Commons in the appocintment of
a Special Joint Committee of both Houses of Parliament to inquire into and
report upon divorce in Canada and the social and legal problems relating thereto,
and such matters as may be referred to it by either House;

That twelve Members of the Senate, to be designated at a later date, act on
behalf of the Senate as members of the said Special Joint Committee;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and to sit during
sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—

The question being put on the motion, it was—

Resolved in the affirmative.”

March 29, 1966:
“With leave of the Senate,

The Honourable Senator Beaubien (Provencher) moved, seconded by the
Honourable Senator Inman:

That the following Senators be appointed to act on behalf of the Senate on
the Special Joint Committee of the Senate and House of Commons to inquire into
.and report upon divorce in Canada and the social and legal problems relating

1t—vodes
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thereto, namely, the Honourable Senators Aseltine, Baird, Belisle, Bourget,
Burchill, Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw, Haig, and
Roebuck; and

That a Message be sent to the House of Commons to inform that House
accordingly.

The question being put on the motion, it was—
Resolved in the affirmative.”

May 10, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Roebuck, seconded by the Honourable Senator
Croll, for the second reading of the Bill S-19, intituled; “An Act to extend the
grounds upon which courts now having jurisdiction to grant divorces a vinculo
matrimonii may grant such relief”.

The question being put on the motion—

In amendment, the Honourable Senator Connolly, P.C., moved, seconded by
the Honourable Senator Hugessen, that the Bill be not now read the second time,
but that the subject-matter be referred to the Special Joint Committee on
Divorce.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MAcNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

TuEespAY, February 14, 1967

Pursuant to adjournment and notice, the Special Joint Committee of the
Senate and House of Commons on Divorce met this day at 3:30 p.m.

Present: For the Senate: The Honourable Senators Roebuck (Joint Chair-
man), Aseltine, Baird, Belisle and Fergusson—o5.

For the House of Commons: Messrs. Cameron (High Park) (Joint Chair-
man) Fairweather, Honey, McCleave, McQuaid, Otto, Peters, Stanbury and
Wahn—39.

In attendance: Peter J. King, Ph.D., Special Assistant.

The following witnesses were heard:
His Excellency Sir Kenneth Bailey, C.B.E,, Q.C.,
High Commissioner for Australia.

Barristers’ Society of New Brunswick:

John P. Palmer, Q.C.
Benjamin R. Guss, Q.C.

The following are printed as Appendices:

37. The Commonwealth of Australia. Matrimonial Causes Act 1959 (Se-
lected Clauses)

38. The Commonwealth of Australia. Matrimonial Causes Act 1965 (Se-
lected Clauses).

39. The Commonwealth of Australia. Matrimonial Causes Act 1966
(Selected Clauses).

40. Brief of the Barristers’ Society of New Brunswick.

At 5.45 p.m. the Committee adjourned until Thursday next, February 16,
1967 at 3:30 p.m.

Attest.
Patrick J. Savoie,
Clerk of the Committee.
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THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON DIVORCE

EVIDENCE

OTTAWA, Tuesday, February 14, 1967.

The Special Joint Committee of the Senate and House of Commons on
Divorce met this day at 3:30 p.m.

Senator Arthur A. Roebuck and Mr. A. J. P. Cameron (High Park) Con
Chairmen.

The Co-CHAIRMAN (Mr. Cameron): The committee will come to order; we
have a quorum. Our first witness is Sir Kenneth Bailey, C.B.E., Q.C., High
Commissioner for Australia. Sir Kenneth was born in Melbourne, Australia, on
November 3, 1898. He served in the First Australian Imperial Force in France,
1918-1919. He was educated at the universities of Melbourne and Oxford, Corpus
Christi College; he was Rhodes Scholar for Victoria in 1918; he was called to the
bar at Gray’s Inn, London, in 1924, and was admitted as a barrister and solicitor
in Victoria, Australia, in 1928.

Sir Kenneth Bailey’s first appointment was as Vice-Master of Queen’s
College in the University of Melbourne, 1924 to 1927. From 19238 till 1930 he was
Professor of Jurisprudence, and from 1931 till 1946 Professor of Public Law, in
the University of Melbourne, and was Dean of the Faculty of Law from 1928
until he was seconded to the Australian Government as a wartime constitutional
consultant in 1943. He was Chairman of the Professorial Board from 1938 till
1940. He was a member of the governing body of the University of Melbourne
from 1929 till 1942, and of the Australian National University from 1948 till
1960.

From 1946 till 1964 Sir Kenneth Bailey held the offices of Solicitor-General
and Secretary of the Attorney-General’s Department, the latter office corre-
sponding to the Canadian office of Deputy Minister of Justice. As Solicitor-
General he appeared for the Commonwealth of Australia in a number of consti-
tutional cases in the High Court of Australia and in the Privy Council in London.
In 1962 he was counsel for Australia in the International Court of Justice in the
proceedings leading to the court’s advisory opinion on the expenses of the United
Nations in the peace-keeping operations in the Gaza Strip and in the Congo.

In 1945 Sir Kenneth Bailey was a member of the Australian delegation at
the international conference in San Francisco at which the Charter of the United
Nations was adopted. Since then he has represented Australia at a number of
the sessions of the General Assembly. In 1956 he was Rapporteur of the Legal
Committee. He has led Australian delegations at the two Geneva conferences on
the Law of the Sea, in 1958 and 1960, and in the Sub-Committee on the Peaceful
Uses of Outer Space, 1962 to 1966.

Sir Kenneth Bailey is an honorary fellow of Corpus Christi College, Oxford,
a bencher of Gray’s Inn, and Queen’s Counsel in Australia. He was awarded the
decoration of C.B.E. in 1953, and was knighted in 1958. He took up duty as High
Commissioner for Australia in Canada in July, 1964.
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In 1925 Sir Kenneth married Yseult Donnison of Blewbury, Berkshire,
the sister of a Corpus contemporary. They have three sons, each at present living
in a different country. Lady Bailey was awarded the decoration of O.B.E. in 1961,
in particuliar for her work as President of the Australian Pre-School As-
sociation.

Members of the committee, I have much pleasure in introducing to you Sir
Kenneth Bailey, High Commissioner for Australia. I believe that he will give us
a background history of the divorce law in Australia.

His Excellency Sir Kenneth Bailey C.B.E., Q.C., High Commissioner for Australia:
Mr. Chairman and members of the Committee, the committee does me honour
in giving me the opportunity to give a brief explanation of the divorce law of
Australia as it is and was.

I think probably most members of the committee know that the current
divorce law in Australia is wholly federal in character, under the Matrimonial
Causes Act, 1959, which came into operation on February 1, 1961, which has
since been amended by two acts, of 1965 and 1966, and which has been supple-
mented by a number of matrimonial causes Rules regulating the practice in the
divorce jurisdictions.

There were two earlier federal acts, 1945 and 1955, about which I shall not
make a statement to the committee, other than to say they were directed solely
towards relaxing the common-law rule that only the courts of the Australian
State in which a petitioner was domiciled could exercise jurisdiction over a
petition for divorce. I shall deal later with the question of domicile as it stands
under the 1959 act, and the 1959 act repeals both those earlier measures, so I
think the committee need not be concerned with them.

Before 1961, with the sole jurisdictional exceptions that I have mentioned,
there had been no substantive federal divorce law in Australia except in the two
mainland federal Territories, the Australian Capital Territory in which
Canberra is situated and the Northern Territory, to the north of the State of
South Australia. In these Territories, the law is wholly federal; otherwise, till
1961, the substantive law had been exclusively that of the six component states
of the Australian Federation.

Details of the former state laws as such are perhaps not required for the
purposes of the committee, but the committee will correct me if that assumption
is wrong. The state statutes had existed for different periods up to about 100
years, when they were superseded by the federal act of 1959. They were based
largely on the British act of 1857, and provided for the hearing of petitions for
divorce, nullity or judicial separation by the superior courts, and also for decrees
of dissolution or nullity on specified grounds, added to or modified from time to
time.

There was a good deal of diversity from one state to another in the selection
of grounds of divorce, and a synoptic table of state statutes would present a most
complex picture. However, many of the differences in the law from one state to
another in Australia concerned solely questions of detail, or even questions of
drafting, rather than questions of substance. I think it a fair generalization to say
that, except perhaps in the State of Queensland, which in divorce had been
conservative, divorce was available to Australians, in whatever state they lived,
on a wider range of grounds than it was, or is, available to their counterparts in
Canada. In particular, divorce by judicial decree has been at all material times
available in each and every one of the states and territories in Australia. That is
to say, there is no Australian analogue to the grant of divorce by ad hoc
legislative procedure as in Canada, from Quebec and Newfoundland.

Among the few significant diffrences between the states in the grounds of
divorce were, first, that Victoria, one of the two most populous states, preserved
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in respect of the ground of adultery the double standard which came from the
British Act of 1857. A single act of adultery was sufficient, in a husband’s
petition, to found a decree of divorce, but in the case of a wife suing for divorce
from her husband aggravated adultery, in one or other of various forms, was
required. New South Wales, the most populous of the Austrahan states, did not
at any time recognize insanity as a ground of divorce, though all the other states
had done so for up to sixty years. On the other hand, New South Wales did
establish as a ground divorce disobedience to a decree for the restitution of
conjugal rights, and that was thought of in other states as providing a quicker
and simpler means of divorce than they were prepared to adopt for themselves.
Finally, Western Australia permitted divorce on the ground of five years’ separa-
tion. So did South Australia, but only in the case of separation under judicial
order. In Western Australia it did not matter how the separation came into
existence.

Turning now to the 1959 Act of the federal Parliament, that act was passed
in the exercise of an express constitutional power in Section 51, paragraph (xxii)
of the Australian Constitution, which, as perhaps all members of the committee
know, was an Act of Parliament of the Parliament of Westminster, enacted in
1900 on the basis of a draft prepared and settled in Australia.

The Co-CHAIRMAN (Senator Roebuck): With the consent of the provinces?

Sir Kenneth BAILEY: Yes, by referendum; indeed by Act of Parliament and
by referendum. The terms of paragraph (xxii) of Section 51, reading the
covering words as well, are: “The Parliament”—that is the federal Par-
liament—*“shall. . .have power to make laws for the peace, order and good
government of the Commonwealth”—that is to say, the whole of federated
Australia; I try to avoid the Australian technical use of the word “Common-
wealth” because it is so ambiguous a term, referring also as it does nowadays to
the Commonwealth of Nations.

The Co-CHAIRMAN (Senator Roebuck): And the British Commonwealth.

Sir Kenneth BAILEY: Yes. With us in Australia, the term “Commonwealth”
fulfils the same legal and political and practical office as a means of description as
the word “Dominion” has done in Canada. “The Parliament shall...have power
to make laws for the peace, order, and good government of the Commonwealth
with respect to,” and then there follows a list of subjects, which includes ““(xxii)
Divorce and matrimonial causes; and in relation thereto, parental rights, and the
custody and guardianship of infants”. The preceding paragraph, paragraph
(xxi), gives a like power with respect to the simple term ‘“Marriage”.

In the drafting stages in Australia, the draftsmen began with the phrase
“marriage and divorce”. This phrase, of course, came from the British North
America Act, which was part of the material that was under very close study in
Australia in those years. But our draftsmen had some doubts whether “divorce”
was quite a wide enough term, and added both the term “matrimonial causes”
and the elaborate qualification about ‘“parental rights, and the custody and
guardianship of infants” in relation to divorce and matrimonial causes. If some
feel that “matrimonial causes” is a rather stiff phrase and that another term than
“matrimonial causes” might be a better one, Australians would have to plead
that that was the subject of this constitutional power, and they had better use
the constitutional term because, if they used some other word, either it might be
less, in which case it would not use the constitutional power to the full, or it
might be more, in which case the law might in part be invalid.

Perhaps I should, in Canada, add by way of supplement that the federal
power given in Australia by paragraph (xxii) of our Section 51 is not an
exclusive federal power. It is a concurrent power and, subject only to the
paramountey of any federal law, the state laws which were already in existence
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in 1900 when the constitution was enacted continued in operation, as amended
from time to time, until they were superseded at the beginning of 1961.

“Matrimonial causes” were not defined in the Australian Constitution. It
was thought at the time that the phrase would include judicial separation as
well as dissolution of marriage; nullity; restitution of conjugal rights; jactita-
tion of marriage; damages against an adulterer, and probably maintenance of
wives and children and marriage settlements. In recent times some uncertainty
has been felt in Australian governmental circles whether maintenance in its
entirety is included in the federal constitutional power, for example in cases
where no other matrimonial relief is sought, as where perhaps a marriage has
ceased to exist and the question is one merely of varying, or seeking enforcement
of, a subsisting judicial order for the maintenance of a former wife.

The 1959 act does define “matrimonial causes’ very widely, in section 5, but
still so as to leave to the states the subject of maintenance orders which are not
incidental to a suit for dissolution or nullity of marriage. In effect, that leaves
untouched the state law as it is administered in courts of summary jurisdiction,
the ordinary magistrates’ courts. All suits in matrimonial causes under the
federal act, however, are instituted in superior courts, and it is only as incidental
to those proceedings that the federal act deals with maintenance.

Since February, 1961, all state laws on the subject of divorce and ma-
trimonial causes have ceased to have any operation. The federal Parliament of
Australia cannot, of course, repeal a state law, but section 109 of the Constitution
renders invalid any state law to the extent of any inconsistency with a federal
law; and by section 8 of the act of 1959 the federal Parliament declared that in
future no matrimonial cause should be instituted or continued otherwise than
under and in accordance with the federal act. Fairly elaborate transitional
provisions were, of course, required and were included, but the state laws have
wholly ceased to operate.

The main changes made by the 1959 act can perhaps be stated under four
headings. I think the Attorney-General of Australia, who administers this act,
would wish me to emphasize that it was not as conceived, and is not as operated,
merely a “divorce act”, still less an “easy divorce” act. It was an attempt to
grapple with the problem of the stability of marriage as an urgent social issue in
all its aspects. On the one hand it tried by means, some of which were novel, to
avert or prevent the breakdown of marriages and to promote the stability of
marriages. On the other hand it provided for relief to parties to a marriage
that had hopelessly disintegrated, not only by the traditional procedures of
granting dissolution on the petition of a party wronged by a matrimonial offence
regarded as being so grave as to destroy the foundations of a common life, but
also by the adoption as in western Australia and New Zealand of new provisions
permitting the court irrespective of any question of wrongdoing, to dissolve a
marriage that had hopelessly broken down in fact, as evidenced by separation of
long duration with no prospect of reconciliation.

In considering that aspect in 1959, the Attorney-General of the day, the
present Chief Justice of Australia, Sir Garfield Barwick, was greatly pressed
with the problem that I know has been so much present in the minds of members
of this committee, namely that of the spouse long separated from the other
spouse and anxious to start afresh and begin a ligitimate family with another
person. The new Australian separation provisions were thought of by Sir
Garfield Barwick greatly from that angle—from the angle of promoting a new
marriage as well as from the angle of the social disutility of preserving the mere
husk, shell or bones of a marriage that has ceased to have vitality or meaning.

The first set of provisions, therefore, to which I should like to direct atten-
tion are those provisions directed towards promoting the stability of marriage.
There were several. There was in the first place a provision, in completely new
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Australian legislation, for federal financial aid to approved marriage guidance
organizations. Perhaps I could read the few words in which the act made this
provision:

The Attorney-General may, from time to time, out of moneys appro-
priated by the Parliament for the purposes of this Part, grant to an
approved marriage guidance organization, upon such conditions as he
thinks fit, such sums by way of financial assistance as he determines.

This was not an authority to establish a marriage guidance organization of the
government’s own. There were marriage guidance organizations in being, and
the Attorney General was authorised to give them financial support, to the
extent provided for by parliament, if he approved them. The amount provided in
the current financial year for the support of marriage guidance organizations
is a sum of approximately A$183,000, or C$220,000.

The Attorney-General has been at pains not to establish such a close and
detailed official supervision of marriage guidance organizations as would destroy
their independence. But as a condition of securing approval, and therefore
financial support, he has insisted on getting reports of what they are doing, and
he has encouraged them to co-ordinate their own activities with those of other
organizations, and in particular to establish, in consultation with university
faculties of social welfare and the like, suitable courses of training for marriage
guidance counsellors. In the result, the work of the marriage guidance organiza-
tions has very substantially increased, and improved, since the enactment of the
1959 act.

The second provision for promoting the stability of marriage is one to be
found in the Matrimonial Causes Rules. When a petition or other document
instituting a matrimonial cause is brought to a solicitor’s office, the document is
not to be effective for the purpose of proceedings under the act unless the
solicitor has, by written certificate under his own hand, certified first that he has
brought to the attention of the party the provisions of the act relating to the
reconciliation of parties to a marriage, and the approved marriage guidance
organizations reasonably available to assist in effecting a reconciliation between
the spouses; secondly, that he has discussed with the party the possibility of a
reconciliation between that party and the other spouse, either with or without
the assistance of such an organization (Rule 15).

: My information is that practitioners are treating this obligation seriously. It
would be pleasant to be able to report that in a high percentage of cases a
reconciliation is effected. I cannot give figures of that kind. But I am assured by
persons in a position to know the practice that, not only are the certificates
regularly furnished—of course they have to be, because otherwise the petitions
cannot proceed—but the obligation to bring the possibilities of reconciliation to
the notice of parties is most carefully observed, more particularly, it is said, by
the younger practitioners.

Next, the act itself requires a judge before whom a petition for the dissolu-
tion of a marriage comes to take into consideration the possibility of reconcilia-
tion between the parties even at that stage. Section 14 of the act says:

It is the duty of the court in which a matrimonial cause has been
instituted to give consideration, from time to time, to the possibility of a
reconciliation of the parties to the marriage. . . .and if at any time it
appears to the Judge constituting the court, either from the nature of the
case, the evidence in the proceedings or the attitude of those parties, or
of either of them, or of counsel, that there is a reasonable possibility of
such a reconciliation, the Judge may do all or any of the following:—
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(a) adjourn the proceedings to afford those parties an opportunity of
becoming reconciled or to enable anything to be done in accordance
with either of the next two succeeding paragraphs;

(b) with the consent of those parties, interview them in chambers, with
or without counsel, as the Judge thinks proper, with a view to
effecting a reconciliation;

(¢) nominate—

(i) an approved marriage guidance organization or a person with
experience or training in marriage conciliation; or

(ii) in special circumstances, some other suitable person to act as
conciliator.

I may mention that the act makes specific provision for maintaining the
secrecy of any statements made in the course of marriage guidance counselling
or such conciliation procedures as are provided for in the act.

While I am on the act itself, I think I should also mention the addition in
1965 of provisions based on the British act of 1963, permitting the parties to a
marriage, where there has been desertion, to try out the resumption of cohabita-
tion, with or without sexual intercourse, for a period of not more than three
months, with a view to effecting a reconciliation, and, if no reconciliation is in
fact effected during that period, to resume their separate existence without
interrupting the statutory period of desertion or of mere separation, as the case
might be.

Our own 1965 provisions took note of some of the criticisms, both by judges
and by academic writers, of the British statute of 1963 and are not in exactly the
same form. We think they clarify some of the points in the British legislation to
which criticism had been directed.

Co-CHAIRMAN (Mr. Cameron): Thank you, Sir Kenneth.

Sir Kenneth BAILEY: The provisions of the 1959 act with respect to the
position of children may be looked at from more angles than one, but at this
moment I want to add them to my list of provisions directed towards promoting
the stability of marriages. That may seem an odd classification of the provisions,
when I say that Section 71 of the act provides that, where there are children of a
marriage, no decree nisi for divorce may become absolute until the court, by
order, has declared:

(a) that it is satisfied that proper arrangements in all the circumstances
have been made for the welfare and, where appropriate, the advance-
ment and education of those children; or

(b) that there are such special circumstances that the decree nisi should
become absolute notwithstanding that the court is not satisfied that
such arrangements have been made.

The members of the committee may think that the stage when a decree nisi
has been pronounced is a bit late to be thinking of preserving the stability of a
marriage, and in a manner of speaking, of course, that is right. It must be only a
rare case when the necessity for satisfying the court that proper provision
has been made for the children before a decree becomes absolute will lead the
parties to become reconciled again and discontinue their proceedings.

But that is not the whole story as we see it in Australia. It is rather that this
provision is naturally before the minds of legal advisers, solicitors and counsel
for both sides, and in particular before the mind of a petitioner. The rules indeed
make provision for the holding of compulsory conferences between the parties,
before a suit is set down for hearing, on such matters as the provision to be made
for children; rules 165-168. The very existence of these statutory requirements
may very well lead, and in some cases has led, to discussions about what is to be
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done with the children which will set the dispute between the parents them-
selves in a quite different light, and have in fact, in a few cases, led to a decision
to try again.

Co-CHAIRMAN (Mr. Cameron): Changed their minds.

Sir Kenneth BAILEY: Yes. At any rate, not to persist at that stage with the
proceedings. I do advisedly, therefore, put that provision in the category of
provisions directed towards promoting the stability of marriages, though its
effect must be limited to a small number of cases.

The Attorney-General of Australia would certainly include in this set of
provisions a reference to the rule in Section 43 of the Act, that no petition may
be instituted during the first three years of a marriage, with certain exceptions,
without the leave of the court. The thought underlying that provision in the act
will be clear to all members of the committee. The feeling is that at that early
stage processes of adjustment are still going on, and it is too early to say that a
marriage has broken down, or that what one or other party has done makes it
impossible ever to resume a common life. The leave of the court is always
available in extreme cases.

In the second place, the 1959 act contains certain provisions directed to-
wards establishing an Australian, as distinct from a state, domicile; and in the
case of deserted women replacing domicile by residence as a criterion of juris-
diction. These provisions are based on the two earlier federal acts of 1945 and
1955. There are now three jurisdictional rules to be found in Sections 23 and 24
of the act. Firstly, proceedings for dissolution of a marriage can only be
instituted by a person domiciled in Australia. It does not matter where in
Australia he is domiciled; it may be in a state or in a federal territory, or it may
be uncertain in what state or territory he is domiciled; as long as it is in
Australia the condition of the act is fulfilled. Secondly, for the purposes of that
rule a deserted wife is deemed to be domiciled in Australia if she was herself
domiciled in Australia immediately before her marriage; if her husband was
domiciled in Australia immediately before he deserted her; or if she has been
resident in Australia for three years immediately before the petition was in-
stituted. Therefore, the deserted wife never needs to rely on domicile if she has
been resident in Australia for three years before she institutes her petition.

Co-CHAIRMAN (Senator Roebuck): Does she bring her action in the courts
of the particular state in which she is resident?

Sir Kenneth BAILEY: Yes, sir, in the normal course. The act is very flexible
in this regard, however, partly because there has been in Australia, particularly
since the second world war, a great deal of movement from one state to another,
and the supreme courts of the states have all jurisdiction to deal with suits for
dissolution irrespective of any question of the residence of the petitioner or the
respondent in their own state. In the normal course it would naturally be most
convenient for a petitioner to bring the suit in the supreme court of the
jurisdiction in which he or she is living. If for some reason or other a different
supreme court is adopted, it is a matter for that court to decide whether it will in
fact exercise jurisdiction or make an order transferring it to another. Though it
is not laid down precisely anywhere, in the normal course a petition will be
instituted in the superior courts of the state or territory in which a petitioner is
living, but there is great flexibility. That, sir, was the third of the three
jurisdictional rules that I wished to mention.

Co-CHAIRMAN (Mr. Cameron): It is solely a matter of convenience?

Sir Kenneth BAILEY: Yes, solely for convenience. That provision for transfer
from one court to another on grounds of convenience is to be found in Section 26
of the act. Perhaps I should mention that, partly for constitutional and partly for
practical reasons some residential qualifications are required for suits in the
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federal territories. But this does not really alter the broad picture of jurisdiction
as I have sketched it.

I have spoken for a very long time, and it is time I began to draw these
remarks to a close; but I think perhaps the committee would wish me to say
something briefly about the grounds for divorce under the act.

Co-CHAIRMAN (Mr. Cameron): We are certainly very interested in that.

Sir Kenneth BAILEY: They number fourteen in all, each one of them found
in substance, though seldom in exactly the same words, in one or more of the
states. Most of them had been found previously in most, if not all, of the states.

Perhaps I should just run down the list in section 28. It begins with what
one might call the usual grounds: adultery, desertion—and in this case desertion
without just cause or excuse for not less than two years. In the state laws
previously the period was three years, but, in part because of the length of time
that the preparation of petitions took, in part because of the length of time that
often elapsed between the filing of a petition and its hearing, in part because of a
general feeling in the community that three years was too long for a party to
have to wait before instituting proceedings, the Law Council of Australia recom-
mended that the period of desertion should be reduced to two years, and it was.
After (a) adultery and (b) desertion there come: (c¢) wilful and persistent
refusal to consummate the marriage; (d) habitual cruelty during a period of not
less than one year; (e) rape, sodomy or bestiality committed since the marriage;
(f) habitual drunkenness or intoxication by drugs since the marriage for a period
of not less than two years; (g) since the marriage, suffering frequent convinc-
tions for crime and habitually leaving the petitioner without reasonable means of
support, within a period of five years; (h) serving since the marriage a term of
imprisonment for a period of not less than three years after convinction for an
offence punishable by death or imprisonment for life, and being still in prison at
the date of the petition; (i) since the marriage, conviction of attempting to
murder or otherwise unlawfully kill the petitioner, or of committing offences
involving the intentional infliction of grievous bodily harm on the petitioner; (j)
failure habitually and wilfully throughout two years to pay maintenance for the
petitioner under a court order, or under an agreement providing for separation;
(k) failure to comply throughout a period of at least one year, with a decree of
restitution of conjugal rights made under the act.

Then there is the ground of insanity, which perhaps I should read in full:

(1) that the other party to the marriage—

(i) is, at the date of the petition, of unsound mind and unlikely
to recover; and

(ii) since the marriage and within the period of six years immediate-
ly preceding the date of the petition, has been confined for a
period of, or for periods aggregating, not less than five yearsina
institution where persons may be confined for unsoundness of
mind in accordance with law, or in more than one such institu-
tion.

There is provision in that paragraph, as you will have noted, for the
possibility that, though at the time when the petition is instituted the absent
spouse must be found to be unlikely to recover, there may have been periods
during the previous six years when possibilities of recovery had permitted his or
her temporary release from the institution, following only by re-committal.

Finally, there is the ground of separation, which again I shall read in full:

(m) that the parties to the marriage have separated and thereafter have
lived separately and apart for a continuous period of not less than
five years immediately preceding the date of the petition, and there is
no reasonable likelihood of cchabitation being resumed.
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The provisions of that paragraph, which is Section 28 (m) of the act,
need to be supplemented by reference to two further provisions, which are
to be found in Sections 36 and 37. Section 36 declares that the parties to a
marriage may be taken to have separated, not only in accordance with a
judicial decree or an express agreement, but if they separated in fact,
notwithstanding that the cohabitation was brought to an end by the action

or conduct of one only of the parties, whether it constituted desertion or
not.

The second is so closely geared to the operation of section 28 (m) that
I think I should read it almost in full. It is Section 37 (1):

Where, on the hearing of a petition for a decree of dissolution of
marriage on the ground specified in paragraph (m) of section twenty-
eight...the court is satisfied that, by reason of the conduct of the
petitioner, whether before or after the separation commenced, or for
any other reason, it would, in the particular circumstances of the
case, be harsh and oppressive to the respondent, or contrary to the
public interest, to grant a decree on that ground on the petition of
the petitioner, the court shall refuse to make the decree sought.

There are two further subsections in that section which are also relevant
to the court’s discretion. First:

(3) The -court may, in its discretion, refuse to make a decree of
dissolution of marriage on the ground of separation if the peti-
tioner has, whether before or after the separation commenced,
committed adultery that has not been condoned by the respondent
or, having been so condoned, has been revived. :

An earlier subsection (2) says that the court shall not grant a decree
unless it is satisfied that proper financial provision is made for the respon-
dent—proper, that is, in all the circumstances of the case.

The safeguards, of course, are that, if it can be shown that the court is
satisfied that to make the decree would be harsh or oppressive to the
respondent, or against the public interest, the decree must not be issued.
These are strong words, and they have been judicially noted as strong
words. The courts have many times had to interpret these phrases and they
have naturally given decisions which are intimately bound up with the
totality of all the facts in the particular case. Therefore, there is not
much which is serviceable by way of precedent. The courts have avoided
trying to paraphrase the statutory words; they have rather attempted to
apply these broad moral community judgments—‘“harsh”, “oppressive”, “con-
trary to the public interest”’—to the totality of the circumstances in the par-
ticular case, and have made up their minds accordingly whether a decree
should or should not be issued in those circumstances.

One thing does emerge very clearly from the few years during which this
provision has been before the courts. The judges have given effect to what they
understand to be the clear intention of parliament, that a petitioner is not to be
denied a decree merely because it can be shown that he was at fault in bringing
about the separation that has taken place. This is a provision by which parlia-
ment intended to make a dissolution of marriage available, irrespective of the
question of fault, unless there was something which might very broadly be
described as of an outrageous character that would make it harsh, oppressive or
contrary to the public interest to give such a petitioner an opportunity of
marrying again. It was a real attempt to make a breakdown provision, apart

altogether from any question of matrimonial offense.
25437—2
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Now, sir, I think it is high time I desisted from haranguing the committee
and allowed the members, who have given me so patient a hearing, to ask any
questions.

Co-CHAIRMAN (Mr. Cameron): We are greatly indebted to you, Sir Kenneth,
for your very learned, instructive and informative discussion on the law of our
sister state of Australia.

Have any members of the committee any questions they wish to ask?

Mr. McCLEAVE: I have two or three very quick ones. Sir Kenneth, is the
adultery set forth as a ground for divorce defined or limited in any way, or
is it just set forth in the Australian act as adultery?

Sir Kenneth BAILEY: Adultery; not qualified.

Mr. McCLEAVE: Turning to the question of public acceptance of the new law
in Australia, have there been any requests for wider grounds, or a change or
modification of some of the grounds, or are the existing grounds generally
accepted?

Sir Kenneth BAILEY: The record would suggest that the act has won very
general acceptance. When in 1965 parliament introduced those special provisions
about reconciliation that were based on the British act of 1963, it had been
noticed that no organizations took the opportunity to raise the question of
further or other grounds, or even the removal of grounds already there. The
ground of separation had been particularly controversial at the time the 1959 act
was enacted, but it was noted that in 1965 no attempt was made to effect further
major changes.

Mr. McCLEAVE: My final question, sir, deals with reconciliation. I gather that
there are three possible steps or levels. There is no compulsion at any one of
these levels, is there?

Sir Kenneth BAILEY: No.

Mr. PETERS: Do you have a problem in Australia in relation to property
rights when the disposition of property and jurisdiction of the children are
involved in cases where state governments may exercise some control?

Sir Kenneth BAILEY: So far as I know, no difficulty has arisen so long as the
federal provision operates as an incident in the handling of a matrimonial cause.
That is, federal law by constitutional definition prevails over any inconsistent
state law. So far as I am aware, no difficulty has arisen with state law in relation
to matrimonial causes.

Mr. PETERS: In Australia has there been a history of provincial or state
governments operating by enabling legislation in this field in relation to mat-
rimonial disputes?

Sir Kenneth BAILEY: Yes. Only the states did it until 1959, because the
divorce law of Australia was wholly state law until 1959. I think it to be true
that the provisions for protecting the property interests of spouses and children
are more extensive, more detailed, in the federal act than they were in any of the
state acts that it superseded. In the federal act there is even a provision, which
again I think had a British counterport, enabling a maintenance order to be
enforced by the attachment of earnings, which was not operative under any of
the state laws, so far as I know.

Mr. PETERS: In contested cases, is there machinery under the Australia act to
allow for appeal, wherever that may exist, either as to the disposition of the
property or the disposition of the children?

Sir Kenneth BAILEY: Yes; as to both matters. There are two possible
appeals. In the first place, there is an appeal as of right, a full appeal on all
matters, from the judge of the superior court of a state who hears the petition to
either the full Supreme Court or the Court of Appeal of that state, according to

7~
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how the appellate work of the state is organized. Thereafter, by special leave of
the federal supreme court, the High Court of Australia, there is an appeal to that
court. 1

The act does not establish or use federal courts to exercise jurisdiction
under the Matrimonial Causes Act; it uses the constitutional provision enabling
the federal Parliament to invest state courts with federal jurisdiction. The only
federal courts which exercise jurisdiction under this act are the supreme courts
of the federal territories; otherwise it is the same judges in the same courts,
though with a different source of authority and applying different rules, as
formerly exercised divorce jurisdiction under state law. Because this is now
federal jurisdiction, it is for the federal parliament to regulate the appellate
jurisdictions available to it, and it has so regulated it by permitting unrestricted
appeal to the full court or the appellate court of the state, and thereafter, by
leave, to the High Court of Australia.

Mr. PETERS: With the exception of the territories, have any of the states not
availed themselves of the enabling legislation to operate the necessary state
court?

Sir Kenneth BAILEY: That question does not really arise, because this is
federal law, it is the only law, and the courts are vested with jurisdiction by
federal law. They are under a duty to exercise it.

Mr. PETERS: It is really not enabling legislation then, it is substantive
legislation?

Sir Kenneth BAILEY: That is correct, it is substantive legislation.
Mr. PETERS: It applies to the state courts?

Sir Kenneth BAILEY: Yes, under a provision in the Constitution enabling the
federation to invest the courts of a state with federal jurisdiction in any matter
arising under a law made by the Parliament.

Mr. PETERS: Was there any objection on the part of any of the states to
accepting this responsibility ?

Sir Kenneth BAILEY: No, Mr. Peters, I think not, partly for the reason I have
given, that the state supreme courts were already organized to exercise jurisdic-
tion on divorce, and had in fact been exercising it for sixty to a hundred years.
They had the courts, they had the organization, the registrars and the premises,
and it is their regular constitutional duty to exercise federal jurisdiction as
conferred by Parliament, and they have been doing so in many other matters
ever since federation. There were, it is right to say, very full consultations at all
levels between the federation and the states during the preparation of this
measure; there were conferences of registrars in divorce, conferences of attor-
neys-general, conferences of judges, so it was very fully prepared.

Senator FErRGUsSON: Sir Kenneth, I was very interested in what you said
about marriage counselling. Could you tell us how long they have been organ-
ized? When were the first ones organized? I do not mean the exact date, but is it
ten years, fifteen years, five years?

Sir Kenneth BAILEY: I would hesitate to give a year, Senator Fergusson. I
seem to remember them in being, one in particular, some thirty years ago. They
have increased greatly in recent years, and are now, of course, large and
substantial with federal assistance. As I remember, both the churches and
welfare organizations had begun to establish marriage guidance organizations by
the late thirties.

Senator FERGUSSON: I gather from what you say that they probably got
some government support quite early in their career?

Sir Kenneth BAILEY: No, I do not think so: certainly not from federal
sources.
25437—23
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Senator FERGUSSON: Apparently the government gives a large amount of
support now. Are there any standards that they have to meet to get that
support? Do they have to have a certain number of trained social workers doing
the counselling, or is the money just given out without any standards to be met?

Sir Kenneth BAILEY: No, that is not so. It is, of course, a diplomatic and
delicate operation for a government department to determine the conditions on
which it will offer financial assistance to a voluntary organization, and it has
been handled with a great deal of delicacy and many conferences. The depart-
ment has a marriage guidance officer whose sole function is liaison with and
organizing conferences of the marriage guidance organizations; these are held
regularly. The organizations are invoking the assistance of university faculties of
social welfare and social administration and are reporting regularly to the
Attorney-General, both the course of training they are prepared to insist on and
also the whole manner in which they expend their money. To use a perhaps
harsh word, but not .an oppressive one I hope, there is some government
supervision in order to justify a substantial expenditure of public funds.

Mr. HoNEY: Do I take it from what you said, Sir Kenneth, that in each case
before a suit is instituted the couple are required to be referred to a marriage
counsellor?

Sir Kenneth BaiLEY: No, “referred to” goes too far. Under rule 15, the
existence of the facilities has to be brought to their notice, and their solicitor has
to certify that he has done so. In fact, the marriage guidance organizations do
have people who become their clients as a result of this procedure. But of course,
they are always available, and many people are sent to them by solicitors, family
friends, relatives, medical practitioners, clergymen, quite apart from any actual
proceedings.

Mr. HoNEY: They are not in the strict sense of the word agents of the court?

Sir Kenneth BAILEY: No, unless at a later stage a judge makes an appoint-
ment with the consent of the parties, under section 14 of the Act.

Mr. HoNEY: I assume they make a report. If an action is instituted for
dissolution of the marriage, does the report form part of the court record?

Sir Kenneth BAILEY: No.

Mr. HoNEY: But it is given in a formal manner to the judge, he is apprised
of it? Or is he not?

Sir Kenneth BaLEy: He would not be apprised of the terms of any report.
He would be apprised simply by the parties, through their counsel, whether or
not reconciliation had been effected, and whether or not the parties wished the
matter to proceed. That I think is the effect of section 14 of the act.

Mr. HoNEY: The judge would not have knowledge of the terms of the
recommendation, if one was made?

Sir Kenneth BAILEY: No.

Co-CHAIRMAN (Mr. Cameron): If there are no more questions, may I say
that Sir Kenneth has very kindly indicated that as he lives in Ottawa he would
be very glad to come back at any time if the committee wanted to continue with
questions or to hear anything further about the law of divorce in Australia.

Senator Roebuck, would you be good enough to thank our speaker?

Co-CHAIRMAN (Senator Roebuck): It would take me a long time to do so
adequately, because we have been very much impressed, Sir Kenneth, with your
distinguished career. I also notice that you are here with the consent of your
home government, and I think we would all be pleased if you would convey to
the Prime Minister of Australia, and anyone else who is involved in that consent,
our recognition of and our thanks for the privilege of having you here.
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You have given us many practical thoughts. The Australian act is different
from ours in many material respects. It contains a wealth of suggestions, such as
the certificate with regard to conciliation and the fact that the thought of
conciliation continues right up until the final decree, the question of domicile and
quite a number of other thoughts, including those with regard to the causes or
grounds for divorce. These are all subjects which are before us, and I can assure
you that what you have said and what you have pointed out in the Australian act
will be of value to us, that it will all be thoroughly considered, and we thank
you for bringing it before us.

Co-CHAIRMAN (Mr. Cameron): We next have before us representatives from
the Barristers’ Society of New Brunswick in the persons of John P. Palmer, Q.C.,
and Benjamin R. Guss, Q.C.

Mr. Palmer was born on August 17, 1916, at Dorchester, New Brunswick. He
is married and has five children. He attended Ottawa public schools, Glebe
Collegiate, Ottawa, Osgoode Hall Law School in 1937, the University of New
Brunswick Law School from 1945 to 1946, and became a Bachelor of Civil Law
in 1946. He was called to the New Brunswick Bar in 1946 and was made Q.C.
in 1962. He served in the Canadian Army from 1940 to 1945.

He was employed by Sanford and Teed, Saint John, New Brunswick, from
1954 to 1957. He was a member of Teed Palmer O’Connell, later Teed Palmer
O’Connell and Leger, from 1957 to 1966, and Palmer O’Connell Leger Turnbull
1966 and following. He practices law at Saint John, New Brunswick. He was
part-time lecturer on law at the University of New Brunswick from 1947 to
1949 and from 1954.to 1956. He was President of the Saint John Law Society,
1965-67, and he is a member of the council of the New Brunswick Barristers’
Society and a member of the Canadian Bar Association.

Our other witness is Mr. Benjamin R. Guss, Q.C., who received his B.A.
degree in 1928, and was made LL.B. in 1930 from Dalhousie University. He read
law with the Honourable J.B.M. Baxter, Premier and Attorney-General of New
Brunswick, and later Chief Justice. He was President of the Saint John Law
Society, Chairman of the Junior Bar of Canada, Chairman of the Legal Aid
Committee of the Canadian Bar Association, a founder and President of the
Medico-Legal Society of Saint John, Vice-President for New Brunswick of the
Canadian Bar Association, solicitor for the municipality of the County of Saint
John, Chairman of the Commission to Establish Hospital Insurance in New
Brunswick, counsel for the delegation representing Saint John before the Joint
International Waterways Commission. He is a member of the Council of the
Canadian Bar Association, member of the Council of the New Brunswick Bar-
risters’ Society, secretary to the Municipalities Section of the Canadian Bar
Association, Chairman of the Defence Research Institute (Atlantic provinces),
Master of the Supreme Court of New Brunswick, honorary solicitor to the
Animal Rescue League, honorary solicitor to the Saint John Tuberculosis
Association, and other organizations.

Those are our two distinguished witnesses.

Mr. John P. Palmer, Q.C., Member of Council. New Brunswick Barristers’ Society:
Mr. Chairman, we are here to speak on behalf of the bar of the Province of
New Brunswick, and perhaps a few preliminary remarks would be in order.
The first is that New Brunswick is Canada in microcosm, because, although a
small province, it has the marked racial ccmplexion that is a feature of Canadian
society: 38 per cent of our citizens in New Brunswick are of French descent, and
I suppose 35 per cent. of them use French as their language of the home. The
great majority of our French citizens in New Brunswick are members of the
Roman Catholic faith. Again among the English speaking citizens of New
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Brunswick we have a very considerable Roman Catholic element; probably
one-third of the primarily English speaking families would be of the Roman
Catholic faith. New Brunswick is not as highly urbanized, of course, as much of
the rest of Canada.

The background to this report arises from a speech Mr. Guss made in July,
1965, at the annual meeting of the New Brunswick Bar. We have a very
democratic Bar Society in New Brunswick; we have a meeting which all are free
to attend, at which we get perhaps a quarter of our practising bar, and Mr. Guss
spoke on the subject of broadening the grounds for divorce at that time.
Consequently, he was appointed chairman of a committee in September, 1965, to
draft report on this subject, of which I was made a member, together with
Professor D. M. Hurley of the Law Faculty of the University of New Brunswick.
We met several times, a draft report was prepared and eventually finalized, and
it was presented to the Barristers’ Society of New Brunswick at its annual
meeting in July, 1966. The report of this committee of Professor Hurley, Mr.
Guss and myself is attached to the society’s submission.

The meeting of the Barristers’ Society of New Brunswick at which this
matter was considered was the largest meeting the society had ever seen; we had
a very wide representation present, and I would think between one-quarter and
one-third of the practising lawyers in New Brunswick were there; all elements,
such as religious and language elements, were well represented. A point I wish
to stress is that the resolutions which form the basis of the society’s report were
adopted unanimously at that meeting, so this is a very wide consensus of opinion
of our bar. Those are the preliminary remarks that I wish to make.

The Co-CHAIRMAN (Mr. Cameron): All the members of the committee have
a copy of the presentation by the society, and we will print it as part of the
record.

Mr. PALMER: Do you wish me to read it?

The Co-CHAIRMAN (Mr. Cameron): You present it in the way you feel you
should. You know what we are trying to find out about grounds and reasons. You
tell us why you are advocating the broadening of the grounds, and generally
what you feel on the subject-matter of divorce.

Mr. PALMER: The reason we advocated it as a committee was certainly
because of our own observation of these cases and the very serious hardships
which come to the attention of every lawyer. It is obvious that a great number of
the lawyers in New Brunswick subscribe fully to these feelings, and this is a
series of unanimous resolutions appearing in our report.

The Co-CHAIRMAN (Senator Roebuck): There are only two pages in the
first report, and I would suggest that they be read with such comments as you
wish to make as you go along, if that meets with your approval.

The Co-CHAIRMAN (Mr. Cameron): I think that would be a very good idea.

Mr. PALMER: The first resolution was a preliminary one, to see whether it
was worth while going any further with our resolution, namely:
That this society does support legislation leading to a broadening of
the grounds for divorce in Canada.

When that passed we felt we could go on with the details. If that one did
not pass we would have backed away from the meeting. This was the feeling
of the meeting.

The second resolution deals with various additional grounds in addition to
adultery:

(a) The commission of an act of sexual or deviate sexual intercourse
voluntarily performed by the defendant after marriage with a person
other than the plaintiff (petitioner) or with an animal.

=]
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This is an adaptation of the New York State language. The committee felt,
and apparently the society agreed with us, that adultery is probably no more
offensive to a spouse, or not as offensive, as some other forms of deviate sexual
conduct which could be even more repugnant to many people.

The second ground is cruelty, which is a ground known in Nova Scotia.
Many of our bar were trained at Dalhousie and it was agreed that this could well
become a ground in Canada.

The Co-CHAIRMAN (Senator Roebuck): Did you define it?
Mr. PALMER: No, we did not define it.
The Co-CHAIRMAN (Senator Roebuck): Why not?

Mr. PALMER: We felt it was very well defined by the courts. We were not
drafting legislation anyway, and at a meeting of a hundred people you cannot
draft legislation. The meeting debated whether it should be persistent, but it was
left as just cruelty.

(¢) Separation pursuant to judicial decree for a period of not less than
three years.

At this meeting, which went on for an afternoon and a good deal of the
following morning, five hours being devoted to the debate, many members of the
bar, particularly those of the Roman Catholic faith, wanted to avoid any sugges-
tion of divorce by consent; that was obviously their sentiment. There was
discussion of marital breakdown, but it was apparent that a strong element of
our bar was not prepared to go that far at this time. In the committee’s report
separation pursuant to a separation agreement was recommended as a ground
for divorce, and that did pass by a very narrow margin. However, for the sake of
unanimity that resolution was rescinded and this unanimous resolution adopted.

The Co-CHAIRMAN (Senator Roebuck): Your suggested grounds (c¢) and (d)
are the same thing, are not they, separation pursuant to a judicial decree and
separation, both for a period of not less than three years?

Mr. PALMER: Ground (d) is desertion, Mr. Chairman. Separation by agree-
ment was not recommended because it was so close to divorce by consent.

Mr. McCLEAVE: Could I ask one question for clarification? You say “Sepa-
ration pursuant to judicial decree”. On what grounds would the judicial decree
be granted?

Mr. PaALMER: Divorce a mensa et thoro or judicial separation in New Bruns-
wick is granted on grounds of cruelty or adultery. I think that various sexual
acts which are not sufficient for divorce fall within “cruelty”, such as bestiality;
they consider that cruelty, and therefore give a divorce a mensa et thoro.

On “Insanity” there was great debate about time, but that was eventually
left this way. Then we have “Persistent criminality” and “Persistent and wilful
failure to support dependent children.” Those were the grounds.

Co-CHAIRMAN (Senator Roebuck): What about the wife?

Mr. PALMER: That was not adopted anyway. It is felt in this generation by
many people that a wife is no longer as dependent as she was thirty years ago.

Co-CHAIRMAN (Senator Roebuck): If she has children she is.

Mr. PALMER: While she has children, yes, while the children are young
certainly.

Co-CHAIRMAN (Senator Roebuck): It seems strange that “Persistent and
wilful failure to support dependent children” stops there without any mention
of the wife.

Mr. PALMER: Well, that was the resolution of the society, I think as proposed
by our committee. It was felt that the wife without the children may well be able
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in this generation to fend for herself, but it is needed when there are young
children.
The third item in the report concerns jurisdiction.

upon proof of domicile within Canada where there has been residence by
either party to the suit in the province where action is brought for more
than one year of the three years prior to commencement of the action.

That refers to the deserted wife and so on. There shall be Canadian domicile and
a definite residence requirement to give jurisdiction to the provincial court.
Then we recommend that collusion be a discretionary bar only.
Co-CHAIRMAN (Senator Roebuck): You mean the domicile of the hus-
band as applied to the wife, do you? You mean that residence in Canada should
be considered the domicile of the wife?

Mr. PALMER: The society’s report is proof of domicile within Canada and
then residence within the province. The matrimonial domicile would have to be
Canada, except perhaps in the case of a deserted wife, which we already have.

Co-CHAIRMAN (Senator Roebuck): Do you mean the present rule with
regard to domicile? That is, that the domicile of the wife is the domicile of the
husband?

Mr. PALMER: The basis of the recommendation is that there be a Canadian
domicile for the purposes of divorce.

Co-CHAIRMAN (Senator Roebuck): For both of them?

Mr. PALMER: Yes. This report does not deal with the possibility of separate
domicile, of a married woman retaining her own domicile, except that we hope
there will be a Canadian domicile.

Co-CHAIRMAN (Mr. Cameron): That applies to both spouses?

Mr. PALMER: Yes. By that time the society had received a communication
from this committee, and the resolution was adopted at this general meeting that
the society do submit a brief to this joint committee of the Senate and House of
Commons and send a delegation here.

The report continues with a brief summary of the discussion. The society
felt that the broader grounds were required to meet the social needs of the
people in this generation, but that divorce by consent was not acceptable to a
very large element of our number.

The time for desertion or for separation pursuant to judicial decree as a
ground for divorce was set at three years. That was the committee’s recommen-
dation. There was a great deal of debate; many wanted to reduce it to as low as
one year, many wanted to extend it to five, and finally the three-year provision
was adopted.

There was some discussion about making a term of imprisonment of it-
self—for instance, life imprisonment or a 20-year sentence—ground for di-
vorce, but that was not adopted, it was not acceptable to a great many at the
meeting. It was not recommended by the committee, and it was not accepted by
the majority. They felt that a criminal way of life, persistent criminality, might
be a ground for divorce, but that certainly just one sentence of itself would not
be sufficient.

Co-CHAIRMAN (Senator Roebuck): Even if it were for life?

Mr. PALMER: Even if it were for life. That was the feeling of the meeting,
that it would inhibit any chance of rehabilitation and so on; that was one of the
arguments against it.

On insanity, certainly they felt that the bare word would not be sufficient,
but the feeling of the society was that unsoundness of mind at some point should
be made a ground for divorce. We could not get a consensus on the time and
conditions; that was felt to the legislative draftsmen.
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There was considerable discussion of a definition of “cruelty”, which was
finally abandoned, because it was a large meeting.

I think that is all I want to say, Mr. Chairman. I do not know whether Mr.
Guss would like to amplify any points.

Mr. Benjamin B. Guss, Q.C., Member of Council, New Brunswick Barristers’
Society: Messrs. Chairmen and honourable members of the committee, I think
Mr. Palmer has dealt properly with the report of the New Brunswick Barristers’
Society. The hour is late; I was to read or discuss the report of our committee,
but I note that it is an exhibit to the society’s report.

The Co-CHAIRMAN (Mr. Cameron): You make whatever comments you
think necessary. We do not want to limit your time. This is a very important
organization, the Barristers’ Society of New Brunswick, and we certainly want to
hear their views on this.

Mr. McCLEAVE: Don’t make your speech on the train going back, Mr. Guss.

Mr. Guss: I must say, you are all very kind, and I do have a sense of
privilege at being invited to be here to be part of this serious investigation in
depth of a serious social problem that faces the country.

I think that perhaps the recitals to the draft resolutions as they appeared
when the report was presented to the New Brunswick Barristers’ Society might
well go on the record, and if you will permit me I will read them, because they
give the background of our thinking.

Whereas, in the opinion of this society, the grounds for divorce
presently available within the Province of New Brunswick do not meet
the social needs of the public;

And whereas the narrow grounds for divorce which the present law
admits may be conducive to perjured evidence, collusion, suppressed
testimony and other offenses and devices, the effect of which could be to
induce in the public a lack of respect for and of confidence in our courts
generally;

And whereas this society is concerned to bring law into accord with
social need and to uphold and maintain public confidence in and respect
for the administration of justice in the province,

and then follow the suggestions of our committee.

Another appendix to the report of our committee dealt with the grounds for
divorce in New York State. We felt that the conditions which prevailed in New
York State paralleled similar conditions which existed in New Brunswick, and
perhaps throughout Canada. It might be well at this point to quote the New York
Times on Pope John, because the New York Times attributed this whole new
wave of the future (as I think Mr. Fairweather, my friend the Member for
Royal, called it) as follows:

It began with Pope John. Almost every politician here agrees that the
reform could never have taken place if the Roman Catholic clergy and
laity had not been in a state of ferment in which old dogmas were
undergoing an agonizing re-examination—as one Liberal Democratic
Assembly man put it: “What really got this divorce bill off the ground
was a man named John—Pope John.”

It was startling at first to read this, but when the discussion before the New
Brunswick Barristers’ Society proceeded it was obvious that the Roman Catholic
lawyers had had a change of heart, and in deference to them we agreed that only
those recommendations which received unanimous consent would be the ones we
would advocate, and that is exactly what happened.
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I would like to mention another point. There was considerable discussion
about the breakdown of marriage idea as opposed to the guilt idea. I understand
statistics show that there are fewer divorces, at least up to present time,
amongst Jewish people than there are amongst other ethnic groups. A husband
and wife go to a rabbi, who ascertains whether the spiritual and physical basis
of the marriage has broken down. If he decides that the spiritual and physical
basis of the marriage has broken down he buzzes for the scribe, the scribe comes
in with a piece of parchment and a feathered pen and proceeds to write a bill of
divorcement; the rabbi then hands the bill of divorcement to the husband, the
husband hands the bill of divorcement to the wife, and that is it. Now, it has not
caused a breakdown of marriage, it has not caused any greater number of
divorces, because, as we say in our original report, by the time they come to the
lawyers or the rabbi there is in fact no marriage, all sane communication has
broken down between husband and wife. There have been no ill effects on family
life amongst the Jewish people because of what some people call “easy divorce”.

It is the stiff and tough grounds that cause the trouble and heartache, the
conditions which some people say exist in our courts and before the senate, when
you have to spy, have a proctor or somebody to try to find out “Are you kidding
us or not?” which are the wrong attitudes in the case of tragic breakdown in
marriage. I know some people do not think that this should be done. I under-
stand that the Member for Royal has presented a bill on this “new wave.” I say,
however, it is not a new wave; it has been honoured now among the Jewish
people for over 3000 years, and family life still runs strong.

I want to follow the precedent set by the previous two speakers. I am
married, I have a nice wife who is a B.A. from McGill. I have three daughters
and a son. The three girls are graduates of Dane Hall in Wellesley; one is a
graduate of Vassar, another is a graduate of Goucher and the third is a graduate
of Bradford Junior College in the Boston University School of Fine Arts. My son
is a graduate of Phillips Academy in Andover, and is now a junior in economics
at Harvard. I pay them respect, as did the previous speakers, this being also St.
Valentine’s Day. With those few remarks I will stop.

The Co-CHAIRMAN (Mr. Cameron): Perhaps the honourable Member for
Royal has a question.

Mr. FAIRWEATHER: I wanted to clear the record. I seconded a bill of Mr.
Brewin, the honourable Member for Greenwood. I accept the appellation of “new
wave”, but I cannot accept the credit for introducing this bill.

Mr. HoNEY: There are two matters I would like to ask a few questions on.
One concerns paragraph 2(c) of the brief. I listened with interest to the reasons
why the society considered not making divorce by consent available. There is a
problem, I think, in some jurisdictions, in Ontario for example, where separation
by judicial decree is not available. Have you considered that? In other words,
you have been occupied—and I think in most jurisdictions quite properly—with
the situation where there can be a judicial decree prior to the institution of
divorce. What would happen in other jurisdictions where this remedy is not
available?

Mr. PaLMeR: If I might venture to answer that, it seems to me that the
Parliament of Canada might well make provision in any divorce measure for
divorce a mensa et thoro as well as final divorce.

The Co-CHAIRMAN (Senator Roebuck): You have that in your province,
have you not?

Mr. PALMER: The courts exercise this jurisdiction, yes, without hesitation,
although the statutory basis for it is very vague.

The Co-CHAIRMAN (Mr. Cameron): Based on the common law.
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Mr. PALMER: They seem to apply the common law, yes. The basis of our
divorce jurisdiction is the statute of 1792, which established the Lieutenant-
Governor in Council as the divorce court, and that jurisdiction was later, before
Confederation, transferred to a court. The grounds for divorce so declared were
very restricted, but the court has nevertheless always granted divorce a mensa
et thoro on the grounds accepted in England by the church courts at the time
the province was founded.

Mr. WanN: Could the witness tell us what additional grounds are covered
by paragraph 2(c) over and above those contained in the other paragraphs?

Mr. PALMER: I think once there has been a divorce a mensa et thoro, as we
would still call it, or separation pursuant to judicial decree, the guilty party can
after the three years bring a petition for divorce absolute based on the fact that
they have been separated by judicial decree.

Mr. WAHN: My question is: what grounds would justify a judicial decree of
separation which are not already included in (a), (b), (d), (e), (f) or (g)?

Mr. PALMER: There would be none. I do not think there are any grounds for
a judicial separation that would not be grounds for divorce if these were all
adopted. Nevertheless, you might have a situation where the wife, for perhaps
religious reasons, would not petition for an absolute divorce. The husband, after
this judicial separation for three years, could then petition for divorce on the
ground of this prolonged period of separation pursuant to judicial decree.

Mr. WaAHN: Either party could get it instead of just the innocent party?
M. PALMER: That is right.

Mr. HONEY: After the three-year period?
Mr. PALMER: Yes.

Mr. Guss: I know of a case now where a woman will not take proceedings
against her husband for divorce and she is planning to take proceedings against
him for judicial separation @ mensa et thoro. He is now living with another
woman and the wife out of spite—as was said before the committee by another
witness—will not take any action against him for divorce, but she proposes to
take action against him for judicial separation. On that same subject I might
refer to Hunter v. Hunter (1863) 10 N.B.R., 593, which deals with divorce a
mensa et thoro, and various grounds are given there.

Mr. HoNEY: Referring to paragraph 3, do you suggest that we should enlarge
the law, as I think it is now, and provide for a domicile in Canada for either the
husband or wife? For example, suppose the husband moved to the United
Kingdom but was still supporting the wife. If he had deserted her in that sense
possibly she would be able to institute an action under the existing legislation,
but would she not be barred from instituting a suit if her domicile at that point
was in the United Kingdom, even though she was resident in New Brunswick?

Mr. PALMER: I think that is true, and I think that is probably an oversight.
We spent a long time debating other aspects of this. Perhaps Mr. Guss and
myself do not represent the society in this matter, but we would feel that the
wife’s domicile following the husband’s can cause many hardships.

Mr. HONEY: Do you think it should be changed?

Mr. PALMER: Mr. Guss and I would agree with that. I would not like to
speak for the society.

Mr. FAIRWEATHER: I was at the meeting of the society and I remember this
discussion. I agree this might have been an oversight, because to anybody with
whom I spoke about this it was almost self-evident, and probably because it was
self-evident the society, of which I am a member, did not spend quite as much
time on it as it should. Certainly there was a wide consensus of opinion in this
direction, particularly in the maritimes, where there is a great exodus.
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Mr. McCLEAVE: “Cultural influences abroad” I think is the correct descrip-
tion.

Mr. FAIRWEATHER: It means a great deal of hardship for many wives.

Mr. Guss: I personally would like to go on record as saying that I strongly
believe every woman should be able to make her own domicile. It is because of
this question of domicile that there are many hardships. I know of a case where
the husband is now an engineer in Tanganyika. One of my partners took the case
to Fredericton, because the man was born in New Brunswick and had never
made a real home anywhere else. His lawyer, when written to, sent a solemn
declaration from Tanganyika saying that the husband owns a little farm in New
Brunswick and intends to come back to New Brunswick, but the judge did not
accept it. That is a real hardship in that case, and I know of several somewhat
similar cases. I believe that a woman should be able to have her own domicile. If
you want to limit it to divorce only, that is all right. I think perhaps we should
limit it in that way and then the professors can argue it.

Co-CHAIRMAN (Senator Roebuck): Could not we avoid the subject of domi-
cile entirely and simply give her the right of access to the courts? We have
done that in our present act. We have not changed the rules of domicile. We
have simply given her access to the court.

Mr. Guss: Are you referring to Chapter 84 of the Revised Statutes of
Canada, 1952?

Co-CHAIRMAN (Senator Roebuck): That is right.

Mr. Guss: That is a very hard section and I do not think it does much good
to the woman, because it says the husband must have deserted her in the
province in which she brings the action, and I think that is abominable.

The Co-CHAIRMAN (Senator Roebuck): But, you see, it gives her access to
the courts without any mention of domicile.

Mr. Guss: But if they were in Tanganyika and parted in Tanganyika and
she comes home to Saint John, New Brunswick, what good is that to her? Is she
to go back to Tanganyika?

Co-CHAIRMAN (Senator Roebuck): I thoroughly agree with you on that.

Co-CHAIRMAN (Mr. Cameron): You want the offending words removed?

Mr. Guss: Yes.

Senator FERGUSSON: This has been my contention, that a married woman
should have her own domicile the same as a married man. There is no difference.
I am very glad to hear those from the New Brunswick Bar supporting that.

Mr. Guss: I think it was the feeling of the entire bar that that is what was
meant. I appreciate Mr. Fairweather’s explanation.

Co-CHAIRMAN (Mr. Cameron): Are there any more questions? This is an
opportunity for the lawyers on the committee to cross-examine lawyers who are
giving evidence.

Mr. McCLEAVE: I have one question on attitudes. Was the fact that judicial
decree was mentioned in paragraph 2 (c) the factor that persuaded the Roman
Catholic members of the bar to accept the whole resolution, or did they see
beyond it and approve of these other extra grounds such as cruelty and insanity?

Mr. PALMER: They approved of all those additional grounds. What they did
not want was divorce by consent; that is what they drew the line at. I would say
that the Roman Catholic element, and perhaps some others, felt upon religious
grounds that they could not recommend divorce by consent, and that it would be
offensive to a great many people in the province. Almost anything short of that
they seemed to accept. There was a lot of debate about time. This went on for
five hours; it was not just run through in a few minutes; this was a very
prolonged debate.
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Mr. McCLEAVE: Had there been previous debates on a divorce resolution at
meetings of the Barristers’ Society of New Brunswick which had foundered
because of the religious question or attitudes?

Mr. Guss: I had spoken to sutcessive presidents over a number of years and
they had said: “Cut it, don’t embarrass me; we're going to have trouble.” In
1965 I told the president that I wanted to speak to it, that I was not just going to
introduce a resolution, and I did so; I spoke to it, a committee was appointed and
this is what followed. I want to say that the committee was a working commit-
tee; it was not just a case of the chairman working. Professor Hurley corre-
sponded with me on it regularly; he was in Fredericton; Mr. Palmer and myself
had many discussions in Saint John, and Mr. Palmer acted as editor, he edited
and re-edited.

Mr. PALMER: I acted as secretary to the committee.

Mr. WAHN: Was there any discussion of the possibility of a sacramental
form of marriage which would be indissoluble on any ground, and also a form
of civil marriage which could be dissolved quite readily? Was this possibility
discussed at all?

Mr. PALMER: No.

Mr. Guss: We have civil marriage in New Brunswick though.

Mr. MacEwAN: This is not dealt with in the brief but I would like to ask Mr.
Palmer and Mr. Guss about it. It has been suggested to this committee that the
proper court for hearing divorce cases could be the family court; another
suggestion was that perhaps the county court could be given concurrent juris-
diction with the Supreme Court—that is county court judges and Supreme
Court judges—on divorce cases. I wondered if you had any ideas on that, as to
whether in your own province cases should continue to be heard by the Supreme
‘Court judges, or in what form they should be heard.

Mr. PaLMER: It should be explained that in New Brunswick we have a
.separate court called the Court of Divorce and Matrimonial Causes; that is a
pre-Confederation court. The judge who sits is a judge of the Supreme Court of
New Brunswick, who is appointed for the purpose, I think by the province rather
than by the federal authority, though he is also a judge of the Supreme Court.
You do get just one judge. I think they now arrange for a deputy in case that
judge is absent through illness, or if in some case he felt unfit to try it because of
relationship or something of that sort. In effect we have just one divorce judge
in New Brunswick. The registrar of the Supreme Court acts as registrar of that
divorce court, he uses the same office and so on.

I think the bar of New Brunswick is very, very satisfied with this system.
This has not been discussed by the society, but it is my impression that no one in
New Brunswick would like to have divorce cases handled at the circuit court in
‘with damage actions. This court sits only in Fredericton, which means that,
except when it is a Fredericton case, it is some little distance to travel for
anybody who wants to listen in on the dirt. The statute limits publication of
proceedings in the divorce court by the local newspapers to the bare fact of a
decree. This has proved very successful, and I think almost all lawyers subscribe
to it. In a small province, having all the trials in Fredericton is not a big
problem; it is within five hours drive of any place in New Brunswick, and you do
not get all that many divorces in your life that it is a real hardship to drive that
far.

Mr. MAcEwAN: This one judge can hear the divorce cases expeditiously,
render decisions and so on? There is no hold-up in giving decisions?

Mr. PALMER: No. The judge told me that the divorce work he does takes 90
sitting days a year. The rest of the time he is available for other duties of the
-Supreme Court of New Brunswick.
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Mr. McCLEAVE: Would he take four cases a day?

Mr. PALMER: No, he takes eight uncontested cases a day. They are set down
in the calendar; we have a precise hour set for the case; there are four
uncontested cases in the morning and four in the afternoon, and it is rarely that
the time of an uncontested case has to be varied. With a contested case the
judge finds out from the counsel how long it is likely to take and allots the
appropriate time to it. On top of actually hearing the cases he has chambers
applications, commission evidence and so on.

The judge says that in the aggregate, including decrees and reasons for
judgment in contested cases and so on, or cases where there are real problems of
domicile, in which case he might write reasons for granting or refusing the
application, the work occupies about ninety days. It is my impression that the
bar of New Brunswick would not want to have these cases tried by the county
court or by the Supreme Court along with damage actions.

Mr. McCLEAVE: Or by family courts?

Mr. PALMER: Or by family courts, which are not nearly so highly qualiﬁed as
a Supreme Court judge.

Mr. Guss: I agree wholeheartedly about who should try divorce cases, that
it should continue in New Brunswick as it is now. When I became chairman of
the committee a number of members of the junior bar questioned the superiority
of the Supreme Court judge to hear divorce cases. One man in particular, who
spoke for a number of the younger men over coffee at a coffee shop one day
when this was debated, said that about seven of the younger lawyers thought it
could be a more or less administrative thing, with perhaps three people sitting,
such as a social service worker, possibly a magistrate of the juvenile court and
perhaps a woman who worked in welfare. He said he spoke for about seven
junior members of the bar and we debated it thoroughly. I did not convince him,
and he did not convince me.

If you are going to enlarge the scope and the grounds for divorce, I think
you must maintain the dignity, decorum and solemnity that pervades a hearing
before the Supreme Court judge, where you are gowned and he is gowned,
which makes people realize that something serious is going on and it is not just a
little chit-chat around the table, which I think would be wrong.

Co-CHAIRMAN (Mr. Cameron): That is a matter of procedure, is it not?
Mr. Guss: That is right.
Co-CHAIRMAN (Mr. Cameron): Are there any more questions?

Senator BELISLE: I was going to ask whether the judge is a roving judge or
whether he attends courts in every city, but that has been partly answered. He
sits only jin one city?

Mr. PALMER: He sits only in Fredericton.
Senator BELISLE: And there has been no objection to it?

Mr. PALMER: No serious objection has been heard to that. Reverting to the
point raised by Mr. Guss, that is a different concept of divorce and judicial trial,
that there should be a psychological examination of the breakdown really rather
than establishment of a fact. If that were the test, maybe a court is not the best
tribunal to plumb it in depth.

Mr. PETERS: Was the breakdown of marriage theory discussed?
Mr. PALMER: Yes, it was discussed at that meeting.
Mr. PETERS: What was the conclusion? That it was only another ground?

Mr. PALMER: The conclusion was that it was too close to divorce by consent
for a considerable element of our membership, and they thought of the popula-
tion as well. That is why there is nothing in the brief resembling it. Mr. Guss and




DIVORCE 779

I would both have advocated that, of course, but even in our committee this was
not acceptable to Professor Hurley.

Mr. Guss: What we tried to do was to accomplish the possible and get a
consensus, which I think is an important aspect of the whole question. You have
got to take it phase by phase and step by step. When the breakdown of marriage
theory was being discussed one very distinguished lawyer, when I was on my
feet, pulled a postcard out of his pocket and said, “Are you going to send your
wife a postcard saying you are divorced?” That was how he looked at it, and we
appreciated that some people would take that view, although I do not myself.

Mr. PETERs: I should not really ask this because it is obviously asking for an
opinion, but are you of the opinion that the courts as now constituted are in a
position to exercize the social control that would be necessary for the operation
of the breakdown theory, which really has no offending parties and no specific
grounds, except the total dissipation of the contract as it would apply between
two people?

Mr. Guss: It would seem to me that a judge could not decide it on a whim.
He would have to hear the parties. There might still be opposition. The husband
might come forward and say, “I am disenchanted with my wife”, but the wife
might come forward and say, “Well, I'm not disenchanted with my husband.” In
such cases the judge would have to sit in judgment and make a judicial decision
as to whether there has been a breakdown or not, and he could take into
consideration any of the grounds we have suggested as a basis for coming to the
conclusion that the marriage has in fact broken down. But it would not be on a
whim; it would be on a consideration of judicial facts.

Mr. PETERS: Which in effect requires a stronger judicial position than in the
case even of the present law, where everybody knows it is not a fact, yet they all
agree.

Mr. Guss: Well, they do not know it is not a fact. They may guess.

Mr. PETERS: It is a supposition.

Co-CHAIRMAN (Mr. Cameron): Are there any more questions?

Co-CHAIRMAN (Senator Roebuck): I wanted to point out to the commit-
tee that these gentlemen have come here under somewhat different circum-
stances from some others. They have come at our request, because in the brief
that was submitted to us I noticed this phrase:

if the Council deem advisable, the society do send a delegation to make
representations to such committee on behalf of the society.

I brought that to the attention of the Steering Committee, and we decided that
we would invite these gentlemen to come and talk to us. That was after we had
read the brief. These two distinguished lawyers from that territory are here at
our request, and I think I should extend our thanks to them personally, and to
the society who sent them here whom they represent. If you gentlemen would
convey that message to the society at some convenient time, I think it would be
appropriate and would be approved by us here. You have spoken in a most
practical way, not so much theoretically, because you know what you are doing
from practice, from experience, and that is of real assistance to us. I speak for
everyone here when I say “Thank you”.

The committee adjourned.
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APPENDIX 37"

THE COMMONWEALTH OF AUSTRALIA MATRIMONIAL

CAUSES ACT 1959.

An Act relating to Marriage and to Divorce and Matrimonial
Causes and, in relation thereto, Parental Rights and the Custody
and Guardianship of Infants.

Be it enacted by the Queen’s Most Excellent Majesty, the Senate,
and the House of Representatives of the Commonwealth of Aus-
tralia, as follows:—
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Part III.—RECONCILIATION.

14.—(1.) It is the duty of the court in which a matrimonial cause
has been instituted to give consideration, from time to time, to the
possibility of a reconciliation of the parties to the marriage (unless
the proceedings are of such a nature that it would not be appropriate
to do so), and if at any time it appears to the Judge constituting the
court, either from the nature of the case, the evidence in the proceed-
ings or the attitude of those parties, or of either of them, or of
counsel, that there is a reasonable possibility of such a reconciliation,
the Judge may do all or any of the following:—

(a) adjourn the proceedings to afford those parties an oppor-
tunity of becoming reconciled or to enable anything to be
done in accordance with either of the next two succeeding
paragraphs;

(b) with the consent of those parties, interview them in cham-
bers, with or without counsel, as the Judge thinks proper,
with a view to effecting a reconciliation;

(¢) nominate—

(i) an approved marriage guidance organization or a person
with experience or training in marriage conciliation; or

(ii) in special circumstances, some other suitable person,
to endeavour, with the consent of those parties, to
effect a reconciliation.

(2.) If, not less than fourteen days after an adjournment under
the last preceding sub-section has taken place, either of the parties to
the marriage requests that the hearing be proceeded with, the Judge
shall resume the hearing, or arrangements shall be made for the
proceedings to be dealt with by another Judge, as the case requires,
as soon as practicable.

15. Where a Judge has acted as conciliator under paragraph (b)
of sub-section (1.) of the last preceding section but the attempt to
effect a reconciliation has failed, the Judge shall not, except at the
request, arrangements shall be made for the proceedings to be dealt
ceedings, or determine the proceedings, and, in the absence of such a
request, arrangements shall be made for the proceedings to be dealt
with by another Judge.

16. Evidence of anything said or of any admission made in the
course of an endeavour to effect a reconciliation under this Part is not
admissible in any court (whether exercising federal jurisdiction or
not) or in proceedings before a person authorized by a law of the
Commonwealth or of a State or Territory of the Commonwealth, or by
consent of parties to hear, receive and examine evidence.
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17. A marriage conciliator shall, before entering upon the per- Marriage
formance of his functions as such a conciliator, make and subcribe, fg‘t‘;‘:ft“
before a person authorized under the law of the Commonwealth or of gath of
a State or a Territory to which this Act applies to take affidavits, an secrecy.
oath or affirmation of secrecy in accordance with the form in the First
Schedule to this Act.

PART V.—JURISDICTION.

24.—(1.) For the purposes of this Act, a deserted wife who was Special
domiciled in Australia either immediately before her marriage or PI{ve 005
immediately before the desertion shall be deemed to be domiciled in domicile.

Australia.

(2.) For the purposes of this Act, a wife who is resident in
Australia at the date of instituting proceedings under this Act and has
been so resident for the period of three years immediately preceding
that date shall be deemed to be domiciled in Australia at that date.

PART VI.—MATRIMONIAL RELIEF.
Division 1.—Dissolution of Marriage.

28. Subject to this Division, a petition under this Act by a party Grounds for
to a marriage for a decree of dissolution of the marriage may be 2;5;‘1’;;‘:11;’;
based on one or more of the following grounds:— ’

(a) that, since the marriage, the other party to the marriage has

committed adultery;

(b) that, since the marriage, the other party to the marriage has,

without just cause or excuse, wilfully deserted the petitioner
for a period of not less than two years:

(c) that the other party to the marriage has wilfully and persist-
ently refused to consummate the marriage;

(d) that, since the marriage, the other party to the marriage has,
during a period of not less than one year, habitually been
guilty of cruelty to the petitioner;

(e) that, since the marriage, the other party to the marriage has
committed rape, sodomy or bestiality;

(f) that, since the marriage, the other party to the marriage has,
for a period of not less than two years—

(i) been a habitual drunkard; or

(ii) habitually been intoxicated by reason of taking or using
to excess any sedative, narcotic or stimulating drug or
preparation,

or has, for a part or parts of such a period, been a habitual

drunkard and has, for the other part or parts of the period,

habitually been so intoxicated;

(g) that, since the marriage, the petitioner’s husband has, within
a period not exceeding five years—

(i) suffered frequent convictions for crime in respect of
which he has been sentenced in the aggregate to impris-
onment for not less than three years; and

(ii) habitually left the petitioner without reasonable means
of support;

(h) that, since the marriage, the other party to the marriage has
been in prison for a period of not less than three years after

conviction for an offence punishable by death or imprison-
25437—3
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ment for life or for a period of five years or more, and is still

in prison at the date of the petition;

(i) that, since the marriage and within a period of one year

' immediately preceding the date of the petition, the other
party to the marriage has been convicted, on indictment, of—

(i) having attempted to murder or unlawfully to kill the
petitioner; or

(ii) having committed an offence involving the intentional
infliction of grievous bodily harm on the petitioner or
the intent to inflict grievous bodily harm on the petition=
er;

(j) that the other party to the marriage has habitually and
wilfully failed, throughout the period of two years immedi-
ately preceding the date of the petition, to pay maintenance
for the petitioner—

(i) ordered to be paid under an order of, or an order regis-
tered in, a court in the Commonwealth or a Territory of
the Commonwealth; or

(ii) agreed to be paid under an agreement between the
parties to the marriage providing for their separation;

(k) that the other party to the marriage has, for a period of not
less than one year, failed to comply with a decree of restitu-
tion of conjugal rights made under this Act;

(1) that the other party to the marriage—

(i) is, at the date of the petition, of unsound mind and
unlikely to recover; and

(ii) since the marriage and within the period of six years
immediately preceding the date of the petition, has been
confined for a period of, or for periods aggregating, not
less than five years in an institution where persons may
be confined for unsoundness of mind in accordance with
law, or in more than one such institution;

(m) that the parties to the marriage have separated and there-
after have lived separately and apart for a continuous
period of not less than five years immediately preceding the
date of the petition, and there is no reasonable likelihood of
concurrently,

(n) that the other party to the marriage has been absent from
the petitioner for such time and in such circumstances as to
provide reasonable grounds for presuming that he or she is
dead.

29. A married person whose conduct constitutes just cause or
excuse for the other party to the marriage to live separately or apart,
and occasions that other party to live separately or apart, shall be
deemed to have wilfully deserted that other party without just cause
or excuse, notwithstanding that that person may not in fact have
intended the conduct to occasion that other party to live separately or
apart.

30.—(1.) Where husband and wife are parties to an agreement
for separation, whether oral, in writing or constituted by conduct, the
refusal by one of them, without reasonable justification, to comply
with the other’s bona fide request to resume cohabitation constitutes,
as from the date of the refusal, wilful desertion without just cause or
excuse on the part of the party so refusing.
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(2.) For the purposes of the last preceding sub-section, “rea-
sonable justification” means reasonable justification in all the cir-
cumstances, including the conduct of the other party to the marriage
since the marriage, whether that conduct took place before or after
the agreement for separation.

31. Where a party to a marriage has been wilfully deserted by Desertion
the other party, the desertion shall not be deemed to have been ;g':::numg
terminated by reason only that the deserting party has become inca- insanity.
pable of forming or having an intention to continue the desertion, if it

appears to the court that the desertion would probably have con-

tinued if the deserting party had not become so incapable. Restriction
32. A decree of dissolution of marriage shall not be made upon g dissolu-

the ground specified in paragraph (¢) of section twenty-eight of this marriage on
Act unless the court is satisfied that, as at the commencement of the gfif]’fulﬁd of
hearing of the petition, the marriage had not been consummated. s T

ummate.
33. Where— T

(a) a person has been sentenced to imprisonment in respect of Aggregation
each of two or more crimes that, in the opinion of the court Spmee
hearing the petition, arose substantially out of the same acts
or omissions; and

(b) the sentences were ordered to be served, in whole or in part,

concurrently,

then, in reckoning for the purposes of paragraph (g) of section
twenty-eight of this Act the period for which that person has been
sentenced in the aggregate, any period during which two or more of
those sentences were to be served concurrently shall be taken into

account once only. Restriétion 3

34. A decree of dissolution of marriage shall not be made upon f"i“‘):i::““'
the ground specified in paragraph (j) of section twenty-eight of this marriage on
Act unless the court is satisfied that reasonable attempts have been ground of
made by the petitioner to enforce the order or agreement under ;Zi;“;li:g_
which the maintenance was ordered or agreed to be paid. tenance.

35. A decree of dissolution of marriage shall not be made upon Restriction
the ground specified in paragraph (1) of section twenty-eight of this :i’;:‘j:m“‘
Act unless the court is satisfied that, at the commencement of the marriage on
hearing of the petition, the respondent was still confined in an institu- igmd o

tion referred to in that paragraph and was unlikely to recover. nity.

36.—(1.) For the purposes of paragraph (m) of section twenty- Provisions
eight of this Act, the parties to a marriage may be taken to have relating to
separated notwithstanding that the cohabitation was brought to an £9u0¢.°f
end by the action or conduct of one only of the parties, whether
constituting desertion or not.

(2.) A decree of dissolution of marriage may be made upon the
ground specified in paragraph (m) of section twenty-eight of this Act
notwithstanding that there was in existence at any relevant time—

(a) a decree of a court suspending the obligation of the parties to

the marriage to cohabit; or C"f“"t ‘;’
. | re: e 1o
(b) an agreement between those parties for separation. ma;fe

37.—(1.) Where, on the hearing of a petition for a decree of g:gll;;edo;;

dissolution of marriage on the ground specified in paragraph (m) of separation

section twenty-eight of this Act (in this section referred to as ‘“the ic’i‘rf:fmt"‘_m

ground of separation’), the court is satisfied that, by reason of the stances.
25437—3}
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conduct of the petitioner, whether before or after the separation
commenced, or for any other reason, it would, in the particular
circumstances of the case, be harsh and oppressive to the respondent,
or contrary to the public interest, to grant a decree on that ground on
the petition of the petitioner, the court shall refuse to make the
decree sought.

(2.) Where, in proceedings for a decree of dissolution of marriage
on the ground of separation, the court is of opinion that it is just and
proper in the circumstances of the case that the petitioner should
make provision for the maintenance of the respondent or should make
any other provision for the benefit of the respondent, whether by way
of settlement of property or otherwise, the court shall not make a
decree on that ground in favour of the petitioner until the petitioner
has made arrangements to the satisfaction of the court to provide the
maintenance or other benefits upon the decree becoming absolute.

(3.) The court may, in its discretion, refuse to make a decree of
dissolution of marriage on the ground of separation if the petitioner
has, whether before or after the separation commenced, committed
adultery that has not been condoned by the respondent or, having
been so condoned, has been revived.

(4.) Where petitions by both parties to a marriage for the disso-
lution of the marriage are before a court, the court shall not, upon
either of the petitions, make a decree on the ground of separation if it
is able properly to make a decree upon the other petition on any other
ground.

38.—(1.) Where proceedings are brought upon the ground
specified in paragraph (n) of section twenty-eight of this Act, proof
that, for a period of seven years immediately preceding the date of the
petition, the other party to the marriage was continually absent from
the petitioner and that the petitioner has no reason to believe that the
other party was alive at any time within that period is sufficient to
establish the ground of the petition unless it is shown that the other
party to the marriage was alive at a time within that period.

(2.) A decree upon the ground specified in paragraph (n) of
section twenty-eight of this Act shall be in the form of a decree of
dissolution of marriage by reason of presumption of death.

39. A decree of dissolution of marriage shall not be made upon a
ground specified in any of paragraphs (a) to (k), inclusive, of sec-
tion twenty-eight of this Act, if the petitioner has condoned, or has
connived at, the ground.

40. A decree of dissolution of marriage shall not be made if the
petitioner, in bringing or prosecuting the proceedings, has been guilty
of collusion with intent to cause a perversion of justice.

41. The court may, in its discretion, refuse to make a decree of
dissolution of marriage upon a ground specified in any of paragraphs
(a) to (1), inclusive, of section twenty-eight of this Act, if, since the
marriage—

(a) the petitioner has committed adultery that has not been
condoned by the respondent or, having been so condoned,
has been revived;

(b) the petitioner has been guilty of cruelty to the respondent;

(c) the petitioner has wilfully deserted the respondent before
the happening of the matters constituting the ground relied
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upon by the petitioner or, where that ground involves mat-
ters occurring during, or extending over, a period, before
the expiration of that period; or

(d) the habits of the petitioner have, or the conduct of the
petitioner has, conduced or contributed to the existence of
the ground relied upon by the petitioner.

42. Where both a petition for a decree of nullity of a marriage
and a petition for a decree of dissolution of that marriage are before
a court, the court shall not make a decree of dissolution of the mar-
riage unless it has dismissed the petition for a decree of nullity of
the marriage.

43.—(1.) Subject to this section, proceedings for a decree of
dissolution of marriage shall not be instituted within three years after
the date of the marriage except by leave of the court.

(2.) Nothing in this section shall be taken to require the leave of
the court to the institution of proceedings for a decree of dissolution
of marriage on one or more of the grounds specified in paragraphs
(a), (c) and (e) of section twenty-eight of this Act, and on no other
ground, or to the institution of proceedings for a decree of dissolution
of marriage by way of cross-proceedings.

(3.) The court shall not grant leave under this section to institute
proceedings except on the ground that to refuse to grant that leave
would impose exceptional hardship on the applicant or that the case is
one involving exceptional depravity on the part of the other party to
the marriage.

(4.) In determining an application for leave to institute proceed-
ings under this section, the court shall have regard to the interests of
any children of the marriage and to the question whether there is
any reasonable probability of a reconciliation between the parties
before the expiration of the period of three years after the date of
the marriage.

(5.) Where, at the hearing of proceedings that have been insti-
tuted by leave of the court under this section, the court is satisfied
that the leave was obtained by misrepresentation or concealment of
material facts, the court may—

(a) adjourn the hearing for such period as the court thinks fit;

or

(b) dismiss the petition on the ground that the leave was so

obtained.

(6.) Where, in a case to which the last preceding sub-section
applies, there is a cross-petition, if the court adjourns or dismisses the
petition under that sub-section, it shall also adjourn for the same
period, or dismiss, as the case may be, the cross-petition, but if the
court, having regard to the provisions of this section, thinks it proper
to proceed to hear and determine the cross-petition, it may do so, and
in that case it shall also proceed to hear and determine the petition.

(7.) The dismissal of a petition or a cross-petition under sub-sec-
tion (5.) or (6.) of this section does not prejudice any subsequent
proceedings on the same, or substantially the same, facts as those
constituting the ground on which the dismissed petition or cross-peti-
tion was brought.

(8.) Nothing in this section prevents the institution of proceed-
ings, after the period of three years from the date of the marriage,
based upon matters which have occurred within that period.
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(9.) In this section, a reference to the leave of the court shall be
deemed to include a reference to leave granted by a court on appeal.

Division 6.—General.

70. A decree of dissolution of marriage or nullity of a voidable
marriage under this Act shall, in the first instance, be a decree nisi.

71.—(1.) Where there are children of the marriage in relation to
whom this section applies, the decree nisi shall not become absolute
unless the court, by order, has declared—

(a) that it is satisfied that proper arrangements in all the cir-
cumstances have been made for the welfare and, where
appropriate, the advancement and education of those chil-
dren; or

(b) that there are such special circumstances that the decree
nisi should become absolute notwithstanding that the court
is not satisfied that such arrangements have been made.

(2.) In this section, “children of the marriage in relation to whom
this section applies” means—
(a) the children of the marriage who are under the age of
sixteen years at the date of the decree nisi; and
(b) any children of the marriage in relation to whom the court
has, in pursuance of the next succeeding sub-section,
‘ordered that this section shall apply.

(3.) The court may, in a particular case, if it is of opinion that
there are special circumstances which justify its so doing, order that
this section shall apply in relation to a child of the marriage who has
attained the age of sixteen years at the date of the decree nisi.

PART VIII.—MAINTENANCE, CUSTODY and SETTLEMENTS.

83. In this Part, “marriage” includes a purported marriage that is
void.

84.—(1.) Subject to this section, the court may, in proceedings
with respect to the maintenance of a party to a marriage, or of
children of the marriage, other than proceedings for an order for
maintenance pending the disposal of proceedings, make such order as
it thinks proper, having regard to the means, earning capacity and
conduct of the parties to the marriage and all other relevant circum-
stances.

(2.) Subject to this section and to the rules, the court may, in
proceedings for an order for the maintenance of a party to a marriage,
or of children of the marriage, pending the disposal of proceedings,
make such order as it thinks proper, having regard to the means,
earning capacity and conduct of the parties to the marriage and all
other relevant circumstances.

(3.) The court may make an order for the maintenance of a party
notwithstanding that a decree is or has been made against that party
in the proceedings to which the proceedings with respect to mainte-
nance are related.

(4.) The power of the court to make an order with respect to the
maintenance of children of the marriage shall not be exercised for the
benefit of a child who has attained the age of twenty-one years unless
the court is of opinion that there are special circumstances that justify
the making of such an order for the benefit of that child.
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85.—(1.) In proceedings with respect to the custody, guardian- Powers of
ship, welfare, advancement or education of children of a marriage— gs‘s‘t‘: é;‘ i
(a) the court shall regard the interests of the children as the proceedings.
paramount consideration; and
(b) subject to the last preceding paragraph, the court may make
such order in respect of those matters as it thinks proper.
(2.) The court may adjourn any proceedings referred to in the
last preceding sub-section until a report has been obtained from a
welfare officer on such matters relevant to the proceedings as the
court considers desirable, and may receive the report in evidence.
(3.) In proceedings with respect to the custody of children of a
marriage, the court may, if it is satisfied that it is desirable to do so,
make an order placing the children, or such of them as it thinks fit, in
the custody of a person other than a party to the marriage.
(4.) Where the court makes an order placing a child of a mar-
riage in the custody of a party to the marriage, or of a person other
than a party to the marriage, it may include in the order such
provision as it thinks proper for access to the child by the other party
to the marriage, or by the parties or a party to the marriage, as the
case may be.

86.—(1.) The court may, in proceedings under this Act, by order Powers of
require the parties to the marriage, or either of them, to make, for the courtin
benefit of all or any of the parties to, and the children of, the %‘zﬁe:e‘?:eg;
marriage, such a settlement of property to which the parties are, or tosettlement
either of them is, entitled (whether in possession or reversion) as the of property.
court considers just and equitable in the circumstances of the case.

(2.) The court may, in proceedings under this Act, make such
order as the court considers just and equitable with respect to the
application for the benefit of all or any of the parties to, and the
children of, the marriage of the whole or part of property dealt with
by ante-nuptial or post-nuptial settlements on the parties to the
marriage, or either of them.

(3.) The power of the court to make orders of the kind referred
to in this section shall not be exercised for the benefit of a child who
has attained the age of twenty-one years unless the court is of opinion
that there are special circumstances that justify the making of such
an order for the benefit of that child.

87.—(1.) The court, in exercising its powers under this Part, may General
do any or all of the following:— b Ay ot
(a) order that a lump sum or a weekly, monthly, yearly or
other periodic sum be paid;
(b) order that a lump sum or a weekly, monthly, yearly or
other periodic sum be secured;
(¢) where a periodic sum is ordered to be paid, order that its
payment be wholly or partly secured in such manner as the
court directs;
(d) order that any necessary deed or instrument be executed
and that such documents of title be produced or such other
things be done as are necessary to enable an order to be
carried out effectively or to provide security for the due
performance of an order;
(e) appoint or remove trustees;
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(f) order that payments be made direct to a party to the mar-
riage, or to a trustee to be appointed or to a public authority
for the benefit of a party to the marriage;

(g) order that payment of maintenance in respect of a child be
made to such person or public authority as the court
specifies;

(h) make a permanent order, an order pending the disposal of
proceedings or an order for a fixed term or for a life or
during joint lives or until further order;

(i) impose terms and conditions;

(j) in relation to an order made in respect of a matter referred
to in any of the last three preceding sections, whether made
by that court or by another court and whether made before
or after the commencement of this Act—

(i) discharge the order if the party in whose favour it was
made marries again or if there is any other just cause
for so doing;

(ii) modify the effect of the order or suspend its operation
wholly or in part and either until further order or until
a fixed time or the happening of some future event;

(iii) revive wholly or in part an order suspended under the
last preceding sub-paragraph; or

(iv) subject to the next succeeding sub-section, vary the
order so as to increase or decrease any amount ordered
to be paid by the order;

(k) sanction an agreement for the acceptance of a lump sum or
periodic sums or other benefits in lieu of rights under an
order made in respect of a matter referred to in any of the
last three preceding sections, or any right to seek such an
order;

(1) make any other order (whether or not of the same nature as
those mentioned in the preceding paragraphs of this sub-sec-
tion, and whether or not it is in accordance with the practice
under other laws before the commencement of this Act)
which it thinks it is necessary to make to do justice;

(m) include its order under this Part in a decree under another
Part; and

(n) subject to this Act, make an order under this Part at any
time before or after the making of a decree under another
Part.

(2). The court shall not make an order increasing or decreasing

an amount ordered to be paid by an order unless it is satisfied—

(a) that, since the order was made or last varied, the circum-
stances of the parties or either of them, or of any child for
whose benefit the order was made, have changed to such an
extent as to justify its so doing; or

(b) that material facts were withheld from the court that made
the order or from a court that varied the order or material
evidence previously given before such a court was false.

(3.) The court shall not make an order increasing or decreasing—

(a) the security for the payment of a periodic sum ordered to be
paid; or

(b) the amount of a lump sum or periodic sum ordered to be
secured,

-
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unless it is satisfied that material facts were withheld from the court
that made the order of from a court that varied the order or that
material evidence given before such a court was false.

88.—(1.) Where a person who is directed by an order under this gxegution of
Part to execute a deed or instrument refuses or neglects to do SO, poorder
the court may appoint an officer of the court or other person to of court.
execute the deed or instrument in his name and to do all acts and
things necessary to give validity and operation to the deed or instru-
ment.

(2.) The execution of the deed or instrument by the person so
appointed has the same force and validity as if it had been executed
by the person directed by the order to execute it.

(3.) The court may make such order as it thinks just as to the
payment of the costs and expenses of and incidental to the prepara-
tion of the deed or instrument and its execution.

89.—(1.) Except as provided by this section, the court shall not Power of
make an order under this Part where the petition for the principal courtto

A p 4 make orders
relief has been dismissed. on dismissal

( 2). Where— of petition.

(a) the petition for the principal relief has been dismissed after a

hearing on the merits; and

(b) the court is satisfied that—

(i) the proceedings for the principal relief were instituted in
good faith to obtain that relief; and

(ii) there is no reasonable likelihood of the parties becoming
reconciled,

the court may, if it considers that it is desirable to do so,

make an order under this Part, other than an order under

section eighty-six of this Act.

(3.) The court shall not make an order by virtue of the last
preceding sub-section unless it has heard the proceedings for the
order at the same time as, or immediately after, the proceedings for
the principal relief.

(4.) In this section, “principal releif” means relief of a kind
referred to in paragraph (a) or (b) of the definition of “Matrimonial
cause” in sub-section (1.) of section five of this Act.

PART XII.—ENFORCEMENT OF DECREES.

102.—(1.) Subject to the rules, a court having jurisdiction Attachment.
under this Act may enforce by attachment or by sequestration an
order made by it under this Act for payment of maintenance or costs
or in respect of the custody of, or access to, children.

(2.) The court shall order the release from custody of a person
who has been attached under this section upon being satisfied that
that person has complied with the order in respect of which he was
attached and may, at any time, if the court is satisfied that it is just
and equitable to do so, order the release of such a person notwith-
standing that he has not complied with that order.

(3.) Where a person who has been attached under this section in
consequence of his failure to comply with an order for the payment of
maintenance or costs becomes a bankrupt, he shall not be kept in
custody under the attachment longer than six months after he
becomes a bankrupt unless the court otherwise orders.
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103.—(1) A decree made under this Act by a court having
jurisdiction under this Act may, in accordance with the rules, be
registered in another court having jurisdiction under this Act.

(2.) A decree registered in a court under this section may,
subject to the rules, be enforced as if it had been made by the court in
which it is registered.

(3.) A reference in this Part to the court by which a decree was
made shall be read as including a reference to a court in which the
decree is registered under this section.

104.—(1.) Where a decree made under this Act orders the pay-
ment of money to a person, any moneys payable under the decree
may be recovered as a judgment debt in a court of competent
jurisdiction.

(2.) A decree made under this Act may be enfcrced, by leave of
the court by which it was made and on such terms and conditions as
the court thinks fit, against the estate of a party after that party’s
death.

105.—(1.) Where a court has made under this Act an order for
payment of maintenance, the order may be registered, in accordance
with the rules, in a court of summary jurisdiction of a State or of a
Territory to which this Act applies, and an order so registered may,
subject to the rules, be enforced in the same manner as if it were an
order for maintenance of a deserted wife made by the court of
summary jurisdiction.

(2.) The several courts of summary jurisdiction of the States and
of the Territories to which this Act applies are authorized to do all
things necessary for the purposes of the last preceding sub-section.

(3.) In this section, “court of summary jurisdiction of a State or
of a Territory to which this Act applies” has the same meaning as in
section eight of this Act.

106. An order under this Act for the payment of maintenance
may be enforced in accordance with the Third Schedule to this Act
and the provisions of that Schedule have effect in relation to the
enforcement of such orders.

123.—(1.) Except as provided by this section, a person shall not,
in relation to any proceedings under this Act, print or publish, or
cause to be printed or published, any account of evidence in the
proceedings, or any other account or particulars of the proceedings
other than—

(a) the names, addresses and occupations of the parties and
witnesses, and the name or names of the members or mem-
bers of the court and of the counsel and solicitors;

(b) a concise statement of the nature and grounds of the pro-
ceedings and of the charges, defences and counter-charges in
support of which evidence has been given;

(c¢) submissions on any points of law arising in the course of the
proceedings, and the decision of the court on those points; or

(d) the judgment of the court and observations made by the
court in giving judgment.

(2.) The court may, if it thinks fit in any particular proceedings,
order that none of the matters referred to in paragraph (a), (b), (¢)
or (d) of the last preceding sub-section shall be printed or published
or that any matter or part of a matter so referred to shall not be
printed or published.
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(3.) A person who contravenes sub-section (1.) of this section, or
prints or publishes, or causes to be printed or published, any matter,
or part of a matter, in contravention of an order of a court under the
last preceding sub-section, is guilty of an offence punishable, on
conviction—

(a) in the case of a first offence, or a second or subsequent
offence prosecuted summarily—by a fine not exceeding Five
hundred pounds or imprisonment for a period not exceeding
six months; and

(b) in the case of a second or subsequent offence, being an
offence prosecuted on indictment—Dby a fine not exceeding
One thousand pounds or imprisonment for a period not ex-
ceeding one year.

(4.) Proceedings for an offence against this section shall not be

commenced except by, or with the written consent of, the Attorney-
General.

(5.) The preceding provisions of this section do not apply to or in
relation to—

(a) the printing of any pleading, transcript of evidence or other

document for use in connexion with proceedings in any court .

or the communication of any such document to persons con-
cerned in the proceedings;

(b) the printing or publishing of a notice or report in pursuance

of the direction of a court;

(c¢) the printing or publishing of any publication bona fide in-
tended primarily for the use of members of the legal or
medical profession, being—

(i) a separate volume or part of a series of law reports; or
(ii) any other publication of a technical character; or

(d) the printing or publishing of a photograph of any person, not
being a photograph forming part of the evidence in proceed-
ings under this Act.

(6.) In this section, “court” includes an officer of a court investi-

gating a matter in accordance with the rules and “judgment of the
court” includes a report made to a court by such an officer.
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APPENDIX “39"

COMMONWEALTH OF AUSTRALIA
MATRIMONIAL CAUSES ACT 1965
No. 99 of 1965

AN ACT

To amend the Matrimonial Causes Act 1959

[Assented to 13th December, 1965]

Be it enacted by the Queen’s Most Excellent Majesty,
the Senate, and the House of Representatives of the
Commonwealth of Australia, as follows:—

9. Section 39 of the Principal Act is repealed and the following
sections are inserted in its stead:—

“39. A decree of dissolution of marriage shall not be made upon a
ground specified in any of paragraphs (a) to (k), inclusive, of section
twenty-eight of this Act if—

(a) the petitioner has condoned the ground and the ground has

not been revived; or

(b) the petitioner has connived at the ground,

““39A. For the purposes of any provision of this Part referring to
continuance, any presumption of condonation that arises from the
continuance or resumption of sexual intercourse may be rebutted on
the part of a husband, as well as on the part of a wife, by evidence
sufficient to negative intent to condone.”.

10. After section 41 of the Principal Act the following section is
inserted:—

“41A.—(1) For the purposes of section thirty-nine of this Act, a
ground shall not be deemed to have been condoned, and, for the
purposes of sub-section (3.) of section thirty-seven of this Act and of
section forty-one of this Act, adultery of the petitioner shall not be
deemed to have been condoned, by reason only of a continuation or
resumption of cohabitation between the parties (whether with or
without acts of sexual intercourse between them) for one period not
exceeding three months if the court is satisfied that—

(a) the cohabitation was continued or resumed, as the case may
be, with a view, on the part of the party to whom condona-
tion might otherwise be attributed, to effecting a reconcilia-
tion; and

(b) areconciliation was not effected during that period.

“(2) For the purposes of proceedings on the ground specified in
paragraph (b) of section twenty-eight of this Act, where—

(a) before the desertion had continued for two years, the parties,
on one occasion, resumed cohabitation (whether with or
without acts of sexual intercourse between them), but the
deserting party, within a period of three months after the
resumption of cohabitation, again, without just cause or
excuse, wilfully deserted the other party; and
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(b) the court is satisfied that—

(i) the resumption of cohabitation was with a view, on the
part of the deserted party, to effecting a reconciliation;
and

(ii) a reconciliation was not effected during the period of
cohabitation,
the periods of desertion before and after the period of cohabitation
may be aggregated as if they were one continuous period, but the
period of cohabitation shall not be deemed to be part of the period
of desertion.

“(3.) For the purposes of proceedings on the ground specified in

paragraph (m) of section twenty-eight of this Act, where—

(a) since the separation, the parties, on one occasion, resumed
cohabitation (whether with or without acts of sexual inter-
course between them), but, within a period of three months
after the resumption of cohabitation, they again separated
and thereafter lived separately and apart up to the date of
the petition; and

(b) the court is satisfied that—

(i) the resumption of cohabitation was with a view, on the
part of either party, to effecting a reconciliation; and
(ii) a reconciliation was not effected during the period of
cohabitation
the periods of living separately and apart before and after the period
of cohabitation may be aggregated as if they were one continuous
period, but the period of cohabitation shall not be deemed to be part
of the period of living separately and apart.

“(4.) For the purposes of the preceding provisions of this section,
a period of cohabitation shall be deemed to have continued during any
interruption of the cohabitation that, in the opinion of the court, was
not substantial.

“(5.) The operation of this section extends to things that
occurred before the commencement of this section.”

12.—(1.) Section 71 of the Principal Act is amended by omitting Decree

793

& F F - . . absolute

sub-section (1.) and inserting in its stead the following sub-sec- where chil-

tions:— dren under
sixteen

“(1.) A decree nisi of dissolution of a marriage or of nullity of a years, &ec.

voidable marriage, being a decree made on or after the date of
commencement of the Matrimonial Causes Act 1965, does not become
absolute unless the court, by order, has declared that it is satisfied—
(a) that there are no children of the marriage in relation to
whom this section applies; or
(b) that the only children of the marriage in relation to whom
this section applies are the children specified in the order and
that—
(i) proper arrangements in all the circumstances have been
made for the welfare of those children; or
(ii) there are special circumstances by reason of which the
decree nisi should become absolute notwithstanding that

the court is not satisfied that such arrangements have
been made.



794

JOINT COMMITTEE

“(1A.) For the purposes of the last preceding sub-section, the
court shall, where the circumstances make it appropriate to do so,
treat the welfare of a child as including its advancement and educa-
tion.”.

(2.) Subject to the next succeeding sub-section, section 71 of the
Principal Act continues to apply in relation to a decree nisi made
before the date of commencement of this Act.

(3.) In relation to a decree misi made before the date of com-
mencement of this Act, section 71 of the Principal Act has effect, and
shall be deemed to have had effect, as if the only children of the
marriage who are or were under the age of sixteen years at the date
of the decree nisi are or were the children of the marriage specified in
the petition (either as originally filed or as amended) and appearing
from the petition not to have attained the age of sixteen years before
the date of the decree nisi.
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APPENDIX “39"

COMMONWEALTH OF AUSTRALIA
MATRIMONIAL CAUSES ACT 1966
No. 60 of 1966

AN ACT

To amend the Matrimonial Causes Act 1959-1965 in
relation to the Enforcement of Orders for Maintenance
and in relation to Decimal Currency.

[Assented to 29th October, 1966]

Be it enacted by the Queen’s Most Excellent Majesty, the Senate, and

the House of Representatives of the Commonwealth of Australia, as
follows:—

4. The Third Schedule to the Principal Act is repealed and the gch;‘;‘(’i ™
Schedule set out in the Schedule to this Act inserted in its stead. i
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Section 4
THE SCHEDULE
Schedule Inserted in the Principal Act by this Act
“Third Schedule”
Section 196

Enforcement of Orders for Maintenance

1. In this Schedule, unless the contrary intention appears—

“attachment of earnings order” means an order under paragraph 5 of this
Schedule;

“defendant”, in relation to a maintenance order or to proceedings in con-
nexion with a maintenance order, means the person liable to make pay-
ments under the order;

“earnings”, in relation to a defendant, means any moneys payable to the

defendant—

(a) by way of wages or salary (including any fees, bonus, commission,
overtime pay or other emoluments payable in addition to wages or
salary); or

(b) by way of pension, including—

(i) an annuity in respect of past services, whether or not the services
were rendered to the person paying the annuity; and

(ii) periodical payments in respect of or by way of compensation for
the loss, abolition or relinquishment, or any diminution in the
emoluments, of any office or employment,

but not including any pay or allowances as a member of the Defence
Force or any moneys payable to the defendant under the Social Services
Act 1947-1966, the Repatriation Act 1920-1966, the Repatriation (Far
East Strategic Reserve) Act 1956-1964, the Repatriation (Special Over-
seas Service) Act 1962-1965 or the Seamen’s War Pensions and Allow-
ances Act 1940-1966:

“employer”, in relation to a defendant, means a person (including the
Crown in right of the Commonwealth or a State, the Administration of a
Territory to which this Act applies and any authority of the Common-
wealth, of a State or of a Territory to which this Act applies) by whom, as
a principal and not as a servant or agent, earnings are payable or are
likely to become payable to the defendant;

“maintenance order” means an order under this Act for the payment of
maintenance, and includes such an order that has been discharged if any
arrears are recoverable under the order;

“net earnings”, in relation to an attachment of earnings order and in

relation to a pay-day, means the amount of the earnings becoming paya-

ble on that pay-day to the defendant by the employer to whom the order

is directed, after deduction from those earnings of—

(a) any sum deducted from those earnings under Division 2 of Part VI of
the Income Tax Assessment Act 1936-1966;

(b) any sum of a kind referred to in section 82H of that Act deducted
from those earnings, not being a sum deducted in respect of a life

£~
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insurance premium other than a life insurance premium payable
under a superannuation or retirement benefit scheme; and

(¢) any sum of a kind referred to in section 82HA of that Act deducted
from those earnings;

“normal deduction”, in relation to an attachment of earnings order and in
relation to a pay-day, means an amount representing a payment at the
normal deduction rate specified in the order, or at the normal deduction
rate so specified that is applicable to that pay-day, as the case may be, in
respect of the period between that pay-day and either the last preceding
pay-day, or, where there is no last preceding pay-day, the date on which
the employer became, or last became, the defendant’s employer;

“pay-day” means an occasion on which earnings to which an attachment
of earnings order relates become payable;

“protected earnings”, in relation to an attachment of earnings order and
in relation to a pay-day, means the amount representing a payment at the
protected earnings rate specified in the order in respect of the period
between that pay-day and either the last preceding pay-day, or, where
there is no last preceding pay-day, the date on which the employer
became, or last became, the defendant’s employer.

2. In this Schedule—

(a) areference to an order includes, in relation to an order that has been
varied, a reference to the order as so varied;

(b) a reference to a person entitled to receive payments under a mainte-
nance order is a reference to a person entitled to receive payments
under the maintenance order either directly or through another per-
son or for transmission to another person;

(c) areference to proceedings relating to an order includes a reference to
proceedings in which the order may be made; and

(d) a reference to costs incurred in proceedings relating to a mainten-
ance order shall be read, in the case of a maintenance order made by
the Supreme Court of a State or of a Territory to which this Act
applies, as a reference to such costs as are included in an order for
costs relating solely to that maintenance order.

3. Subject to this Schedule, a person entitled to receive payments under a
maintenance order may apply to—
(a) the court that made the order; or

(b) the court in which the order is for the time being registered under
section 103 or section 105 of this Act,

for an attachment of earnings order.

4. An application under the last preceding paragraph may be made ex parte
and without specifying the name of any employer of the defendant.

5. If the court is satisfied that the defendant is a person to whom earnings
are payable or are likely to become payable and—

(a) that, at the time when the application was made, there was due under
the maintenance order and unpaid an amount equal to not less than—
(i) in the case of an order for weekly payments—four payments; or
(ii) in any other case—two payments; or

(b) that the defendant has persistently failed to comply with the require-
ments of the order,

the court may, in its discretion, by an order require a person who appears to the

court to be the defendant’s employer in respect of those earnings or a part of
25437—4
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those earnings to make out of those earnings or that part of those earnings
payments in accordance with paragraph 13 of this Schedule.

6. The court shall not make an attachment of earnings order if it appears to
the court, in a case to which sub-paragraph (a) of the last preceding paragraph
applies, that the failure of the defendant to make payments under the mainte-
nance order was not due to his wilful refusal or culpable neglect.

7. An attachment of earnings order shall specify a normal deduction rate or
normal deduction rates and, where it specifies two or more such rates, it shall
also specify the pay-day or pay-days to which each of those rates is applicable.

8. The rate to be specified as a normal deduction rate shall be the rate at
which the court considers it to be reasonable that the earnings to which the order
relates should, or should on the pay-day or pay-days to which the rate is to be
applicable, as the case may be, be applied in satisfying the requirements of the
maintenance order but not exceeding the rate that appears to the court to be
necessary for the purpose of—

(a) securing payment of the sums from time to time falling due under the
maintenance order; and

(b) securing payment within a reasonable time of any sums already due
and unpaid under the maintenance order and any costs incurred in
proceedings relating to the maintenance order that are payable by the
defendant.

9. An attachment of earnings order shall also specify the protected earn-
ings rate, that is to say, the rate below which, having regard to the resources and
needs of the defendant and of any person for whom he must or reasonably may
provide, the court considers it to be reasonable that the net earnings of the
defendant on any pay-day should not be reduced by a payment under the order.

10. An attachment of earnings order shall provide that payments under the
order are to be made to an officer of the court specified in the order.

11. An attachment of earnings order shall contain such particulars as the
court thinks proper for the purpose of enabling the person to whom the order is
directed to identify the defendant.

12. An attachment of earnings order does not come into force until the
expiration of seven days after the day on which a copy of the order is served on
the person to whom the order is directed.

13. An employer to whom an attachment of earnings order is directed, being
an attachment of earnings order that is in force, shall, in respect of each
pay-day, if the net earnings of the defendant exceed the sum of—

(a) the protected earnings of the defendant; and
(b) so much of any amount by which the net earnings that became
payable on any previous pay-day were less than the protected earn-
ings in relation to that pay-day as has not been made good on any
other previous pay-day,
pay, so far as that excess permits, to the officer specified for the purpose in the
order—
(c) the normal deduction in relation to that pay-day; and
(d) so much of the normal deduction in relation to any previous pay-day
as was not paid on that pay-day and has not been paid on any other
previous pay-day.

14. A payment made by the employer under the last preceding paragraph is
a valid discharge to him as against the defendant to the extent of the amount
paid.
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15. Where proceedings for attachment are brought in a court under section
102 of this Act, or where proceedings are taken in a court of summary jurisdic-
tion to enforce an order registered in that court under section 105 of this Act, the

court may, instead of making any other order, make an attachment of earnings
order. ;

16. Where an attachment of earnings order is in force, no writ, order or
warrant of commitment or attachment shall be issued or made in proceedings for
the enforcement of the maintenance order that were begun before the making of
the attachment of earnings order unless the court in which those proceedings
were taken otherwise orders.

17. The court by which an attachment of earnings order has been made may,
in its discretion, on the application of the defendant or a person entitled to
receive payments under the maintenance order, make an order discharging,
suspending or varying the attachment of earnings order.

18. An order suspending or varying an attachment of earnings order shall
not come into force until the expiration of seven days after the date on which a

copy of the order is served on the person to whom the attachment of earnings
order is directed.

19. An attachment of earnings order ceases to have effect—

(a) upon the issuing or making of a writ, order or warrant of commit-
ment or attachment for the enforcement of the maintenance order in
relation to which the attachment of earnings order applies;

(b) upon the discharge of the attachment of earnings order; or

(c) subject to the next succeeding paragraph, upon the discharge or
variation of that maintenance order.

20. Where it appears to the court discharging a maintenance order that
arrears under the order will remain to be recovered under the order, the court
may, in its discretion, direct that the attachment of earnings order shall not cease
to have effect until those arrears have been paid.

21. Where an attachment of earnings order ceases to have effect, the proper
officer of the court by which the order was made shall forthwith serve notice in
writing accordingly on the person to whom the order was directed.

22. Where an attachment of earnings order ceases to have effect, the person
to whom the attachment of earnings order is directed does not incur any liability
in consequence of his treating the order as still in force at any time before the
expiration of seven days after the date on which the notice required by the last
preceding paragraph is served on him.

23./A person to whom an attachment of earnings order is directed shall,

notwithstanding anything in any other law, but subject to this Schedule, comply
with the order.

24. Where, on any occasion on which earnings become payable to a defend-
ant, there are in force two or more attachment of earnings orders in relation to
those earnings, the person to whom the orders are directed—

(a) shall comply with those orders according to the respective dates on
which they came into force and shall disregard any order until an

earlier order has been complied with in relation to those earnings;
and

(b) shall comply with any order as if the earnings to which the order
relates were the residue of the defendant’s earnings after the making

of any payment under any earlier order.
25437—4}
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25. Where, on any occasion on which earnings become payable to a defend-
ant, there is in force, in addition to an attachment of earnings order under this
Act, a State attachment of earnings order directed to the employer in respect of
the defendant, being an order that came into force before the order under this
Act came into force, the employer shall—

(a) disregard the order under this Act for the purpose of complying with
the State attachment of earnings order; and

(b) comply with the order under this Act as if the earnings to which the
order related were the residue of the defendant’s earnings after the
making of any payment under the State attachment of earnings
order.

For the purposes of this paragraph—

‘maintenance order’, means an order for the payment of money made
under, or enforceable under, a law of a State or Territory of the Com-
monwealth that makes provision in relation to the maintenance of wives,
children or other persons including an order for payment of expenses of
any kind or for payment of costs and an order for the recoupment of
moneys spent in, or provided for, the maintenance of a person or meeting
expenses of any kind;

‘State attachment of earnings order’ means an order called an attachment
of earnings order made, for the purpose of enforcement of a maintenance
order, in accordance with the law of a State or Territory of the Com-
monwealth, including an order made by virtue of the Maintenance Orders
(Commonwealth Officers) Act 1966.

26. For the purposes of paragraphs 24 and 25 of this Schedule, where a
variation of an order has come into force, the order shall be deemed to have
come into force as so varied on the day upon which the order came into force.

27. A person who makes a payment in compliance with an attachment of
earnings order shall give to the defendant a notice in writing specifying par-
ticulars of the payment.

28. Where a person on whom a copy of an attachment of earnings order that
is directed to him is served—
(a) is not the defendant’s employer at the time when the copy of the
order is served on him; or
(b) is the defendant’s employer at that time but ceases to be the defend-
ant’s employer at any time before the order ceases to have effect,

the person shall give notice in writing accordingly to the proper officer of the
court that made the order and shall so give notice—
(c) in a case to which sub-paragraph (a) of this paragraph applies
—forthwith after the copy of the order is served on the person; and
(d) in a case to which sub-paragraph (b) of this paragraph applies
—forthwith after the person ceases to be the defendant’s employer.
29. Where proceedings relating to an attachment of earnings order are
brought in any court, the court may, either before or after the hearing—
(a) order the defendant to furnish to the court, within a specified period,
a statement signed by the defendant specifying—
(i) the name and address of his employer, or, if he has more employ-
ers than one, of each of his employers;
(ii) particulars as to the defendant’s earnings; and
(iii) such particulars as are necessary to enable the defendant to be
identified by any of his employers; and
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(b) order any person who appears to the court to be an employer of the
defendant to give to the court, within a specified period, a statement
signed by him or on his behalf containing such particulars as are
specified in the order of all earnings of the defendant that became
payable by that person during a specified period.

30. A document purporting to be a statement referred to in the last preced-
ing paragraph shall, in any proceedings relating to an attachment of earnings
order, be received in evidence and shall, unless the contrary is shown, be deemed
without further proof to be such a statement.

31. The court by which an attachment of earnings order has been made
shall, on the application of the person to whom the order is directed, of the
defendant or of the person in whose favour the order was made, determine
whether payments to the defendant of a particular class or description specified
in the application are earnings for the purposes of that order.

32. A person to whom an attachment of earnings order is directed who
makes an application under the last preceding paragraph does not incur any
liability for failing to comply with the order with respect to any payments of the
class or description specified in the application that are made by him to the
defendant while the application, or any appeal from a determination made on the
application, is pending.

33. The last preceding paragraph does not apply in respect of any payment
made after the application has been withdrawn or any appeal from a determina-
tion made on the application has been abandoned.

34. The officer to whom an employer pays any sum in pursuance of an
attachment of earnings order shall pay that sum to such person entitled to
receive payments under the maintenance order as is specified by the attachment
of earnings order.

35. Any sum received by virtue of an attachment of earnings order by the
person entitled to receive it shall be deemed to be a payment made by the
defendant to that person, so as to discharge first any sums due and unpaid under
the maintenance order (a sum due at an earlier date being discharged before a
sum due at a later date) and secondly any costs incurred in proceedings relating
to the maintenance order that were payable by the defendant when the attach-
ment of earnings order was made or last varied.

36. A copy of an order or other document that is required or permitted to be
served on a person other than an incorporated company, society or association
under this Schedule may be served on the person—

(a) by delivering the document to the person personally;

(b) by leaving the document at the usual place of residence or business
of the person, or at the last place of residence or business of the
person known to the person on whose behalf the document is being
served, with a person who apparently resides in, or is employed at,
that place and is apparently over sixteen years; or

(¢) by properly addressing and posting (under prepaid postage) the
document as a registered letter to the person at any place referred to
in the last preceding sub-paragraph.

37. A copy of an order or other document that is required or permitted to be
served on an incorporated company, society or association under this Schredule
may be served on the company, society or association—

(a) by leaving the document at any place of business of the company,

society or association, or at any place that is the registered office of
the company, society or association under the law of any State or
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- Territory to which this Act applies, with a person who is apparently
employed at that place and is apparently over the age of sixteen
years; or

(b) by properly addressing and posting (under prepaid postage) the
document as a registered lettter to the company, societey or associ-
ation at any place referred to in the last preceding sub-paragraph.

38. Service of a document in accordance with sub-paragraph (c¢) of para-
graph 36, or sub-paragraph (b) of paragraph 37, of this Schedule shall, unless
the contrary is proved, be deemed to have been effected at the time at which the
letter would be delivered in the ordinary course of post.

39. The rules may make provision for or in relation to the service on the
Commonwealth, on a State, on the Administration of a Territory to which this
Act applies or on a body corporate (not being an incorporated company, society
or association) incorporated for a public purpose by or under a law of the
Commonwealth, of a State or of such a Territory of copies of orders or other
documents that are required or permitted to be so served under this Schedule.

40. A person who—

(a) fails to comply with a requirement of this Schedule, or of an order
under this Schedule, that is applicable to him;

(b) in any statement or notice furnished to a court under this Schedule or
in compliance with an order made under this Schedule makes a
statement that he knows to be false or misleading in a material
particular; or

(c) recklessly furnishes such a statement or notice that is false or mis-
leading in a material particular,

is guilty of an offense punishable, on conviction, by a fine not exceeding Two
hundred dollars.

41. It is a defence if a person charged with an offence arising under
sub-paragraph (a) of the last preceding paragraph proves that he took all
reasonable steps to comply with the requirement or order.

42. A person who dismisses an employee, or injures him in his employment,
or alters his position to his prejudice, by reason of the circumstance that an
attachment of earnings order has been made in relation to the employee or that
the person is required to make payments under such an order in relation to the
employee is guilty of an offence punishable, on conviction, by a fine not exceed-
ing Two hundred dollars.

43. In any proceedings for an offence arising under the last preceding
paragraph, if all the facts and circumstances constituting the offence, other than
the reason for the action of the person charged with having committed the
offence, are proved, the burden lies upon that person to prove that he was not
actuated by the reason alleged in the charge.

44. Where a person is convicted of an offence arising under paragraph 42 of
this Schedule, the court by which he is convicted may order that the employee be
reimbursed any wages lost by him and may also direct that the employee be
reinstated in his old position or in a similar position.

45. Where a court has made an order under the last preceding paragraph for
the reimbursement of any wages lost by an employee, a certificate under the
hand of the clerk or other proper officer of the court specifying the amount
ordered to be reimbursed and the persons by whom and to whom the amount is
payable, may be filed in a court having civil jurisdiction to the extent of that
amount and is thereupon enforceable in all respects as a final judgment of that
court.




DIVORCE 803

46. The several courts of the States are invested with federal jurisdiction,
and jurisdiction is conferred on the courts of the Territories to which this Act
applies, in matters arising under this Schedule.

47. The jurisdiction with which the several courts of the States are invested
by the last preceding paragraph is subject to the conditions and restrictions
specified in subsection (2.) of section 39 of the Judiciary Act 1903-1966 so far as
they are applicable.

48. Notwithstanding anything contained in the Judiciary Act 1903-1966, an
appeal does not lie to the High Court from an order of a court of summary
jurisdiction under this Schedule.

49, This Schedule has effect in relation to a defendant notwithstanding any
law that would otherwise prevent the attachment of his earnings or limit the
amount capable of being attached.”
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APPENDIX "40"

Brief to the Special Joint Committee of the Senate and House of Commons on
Divorce
by

BARRISTERS’ SOCIETY OF NEW BRUNSWICK
BRIEF ON DIVORCE

At the annual meeting of the Barristers’ Society of New Brunswick the
following resolution was passed unanimously.

Resolved

1. That this Society does support legislation leading to a broadening of the
grounds for divorce in Canada.
2. That, in particular, this Society is in favour of legislation extending the
grounds for divorce to include the following grounds, in addition to adultery:—
(a) The commission of an act of sexual or deviate sexual intercourse
voluntarily performed by the defendant after marriage with a person
other than the Plaintiff (Petitioner) or with an animal;
(b) Cruelty;

(c) Separation pursuant to judicial decree for a period of not less than
three years;

(d) Desertion for a period of not less than three years;

(e) Insanity;

(f) Persistent criminality;

(g) Persistent and wilful failure to support dependent children.

3. That the Society does recommend that provision be made by the Parlia-
ment of Canada to give jurisdiction to provincial or territorial courts (otherwise
having jurisdiction in cases of divorce) upon proof of domicile within Canada
where there has been residence by either party to the suit in the province where
action is brought for more than one year of the three years prior to commence-
ment of the action.

4. That the Society does recommend that collusion be a discretionary bar
only.

5. That the Council do submit a brief incorporating these resolutions to the
Special Joint Committee of the Senate and House of Commons of Canada on
Divorce and, if the Council deem advisable, the Society do send a delegation to
make representations to such Committee on behalf of the Society.

This resolution was the result of a study made by a Committee appointed by
the Society. The complete report is hereto annexed. The report was discussed
before all the members at the annual meeting for a period of more than five
hours.

The many arguments as to why the original report was amended will be
commented upon briefly.

In addition to adultery the New Brusnwick Society felt that other grounds
were necessary to meet the social needs of the public, however, it was strongly
argued by the members that such grounds should not be broadened to the extent
that divorce became a matter of mere consent between the parties. For that
reason paragraph 2(d) was deleted and no divorce should be granted unless the
separation is pursuant to a judicial decree and only after three years. This clause
2(c) was retained in the resolution.
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You will note that the times of separation and desertion have been set forth
as 3 years. There is no reason for this extension other than that the majority of
the members of the Society felt that this gives the parties an extra year to
attempt to resume married life.

Some of the strongest arguments heard, were both “pro” and “con” with
respect to a petitioner obtaining a divorce when the other party was imprisoned
for a term certain (allowing for parole). It was eventually agreed that there
should be no grounds for divorce for imprisonment and the paragraph was
deleted despite the fact that the members agreed that ‘“persistent” criminality
should be a ground.

The committee and members of the Society felt that insanity as a ground for
divorce must be clearly defined and hoped that Parliament would clarify this by
defining insanity with respect to certification and duration of the unsoundness of
mind.

The ground of cruelty was felt to be a necessity but after considerable
discussion the definition of cruelty was considered to be a matter to be decided
by the court.

C. T. Gilbert
Secretary-Treasurer,
Barristers’ Society of New Brunswick.
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REPORT OF COMMITTEE ON
GROUNDS FOR DIVORCE

To the President, Council and
Members of the Barristers’ Society
of New Brunswick:

Your Committee begs leave to report as follows:

PART 1
ESTABLISHMENT

Your Committee was established by the Council of the Society pursuant to
resolution adopted at the 1965 annual meeting.

PART 1II
MARRIAGE AS AN INSTITUTION

The members of your Committee believe and have a firm faith in the
institution of marriage and in the maintenance of the family unit.

They believe in the value of the stability and endurance of marriages.

They believe in marriages as being important to the social well-being of the
state.

They believe there should be no relaxation in the rules of evidence or the
modicum of proof required in divorce cases nor in the dignity, decorum or
solemnity with which our divorce cases are tried.

They hope that they may be spared the unwarranted criticism that the
Society is in favour of breaking up happy homes. It should not be necessary to
state—but unfortunately it must be re-iterated—that the individual members of
this Society are not responsible for breaking up the homes of the parties who
come to them seeking advice in their tragedies, but that it is after the home has
broken down, it is after sane and logical communication between the spouses has
come to an end, that the unfortunate victims must come to the lawyer.

PART III
CONSTITUTIONAL POSITION

Your Committee has ‘concluded that under the provisions of the British
North America Act, Section 91 (26) the matter of divorce is completely assigned
to the Parliament of Canada and any change in legislation must be enacted by
the Parliament of Canada.

By Section 129 of the British North America Act the laws in force in New
Brunswick at the time of Confederation were continued in effect. The Legisla-
ture of New Brunswick has, however, no power to amend or repeal the statutes
which were in effect at the time of Confederation, including in particular those
sections declaring grounds for divorce and annulment which are reproduced as
part of Section 37 of the Divorce Court Act, R.S.N.B. (1952) c. 63. Similarly, the

-~
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Court of Divorce and Matrimonial Causes as established by the statute 1860 (23
Victoria) c¢. 37 has continued in existence by virtue of the provisions of Section
129 of the British North America Act with no more than administrative changes.

PART IV
PRESENT GROUNDS FOR DIVORCE
IN NEW BRUNSWICK

The effective words of the pre-Confederation statute which is re-stated in
the Divorce Court Act, R.S.N.B. (1952) c. 63, section 37, read as follows:

“the causes for divorce from the bond of matrimony and of dissolving and
annuling marriage are and shall be frigidity or impotence, adultery and
consanguinity within the degrees prohibited by. .. (32 Henry VIII)”

There has been only one reported decision on the language of this rather
ambiguous section. In the case of Babineau v Babineau, 51 N.B.R. 501, it was held
that the word “adultery” was not broad enoughtto include bestiality, and that no
more than a judicial separation (or divorce a mensa et thoro) could be granted
on such grounds.

Despite the apposition of the words, there is no reported case where a decree
of divorce a vinculo was granted on the grounds of frigidity or impotence which
might have supervened after a duly consummated marriage.

Your Committee concludes that adultery is the sole effective ground for
divorce a vinculo in the Province.

It is to be noted that despite the restricted language of the section quoted
above, it is the understanding of your Committee that the New Brunswick Court
of Divorce and Matrimonial Causes have never hesitated to grant decrees of
divorece a mensa et thoro on any of the grounds permitted by the law of England
at the time of the establishment of the Province; (See Hunter v Hunter (1863)
10 N.B.R. 593); nor has it hesitated to grant annulments on any other grounds
permitted by the Common Law. There are, however, very few reported cases
which so declare.

PART V
PROBLEMS OF DOMICILE

Under the decisions of the Courts it is well established that a divorce
a vinculo can only be lawfully granted by the Courts of the province of the
matrimonial domicile, which is generally taken to be the province of the hus-
band’s domicile. By the Divorce Jurisdiction Act of Canada, R.S.C. (1952) c. 84, a
limited jurisdiction is accorded to the province of residence in certain cases of
desertion.

It is the opinion of this Committee that, in view of the increasing mobility of
the Canadian population, the determination of domicile becomes more and more
difficult in many cases.

It is the opinion of your Committee that a statute should be enacted stating
that (for the purposes of divorce only) a domicile anywhere in Canada will give
jurisdiction to a Court of residence and that the residential requirements should
be spelled out in liberal terms, and that, for this purpose, a wife may have a
separate domicile.
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PART VI
OBSERVATIONS OF COMMITTEE

Your Committee has not called evidence nor has it made a study of any
reports on the subject which might be available. At the same time it is the
observation of all members of the Committee that the narrow grounds presently
available for divorce in this Province have led to cases of great hardship. It is not
uncommon for an unhappy husband to desert his wife and children and to
disappear completely and for a prolonged period of years. In these circumstances
it is often difficult or impossible for the deserted wife to lawfully establish a new
and stable relationship. A protracted period of desertion should, in the opinion of
your Committee, be grounds for divorce a vinculo.

The members of your Committee have, from discussions with members of
the public and other members of the Bar, reached the conclusion that in many
divorce actions, while true grounds may exist, the evidence adduced is not
representative of the true facts of the case. It is felt that such practices cannot
but lead to disrespect for the law and for the Courts generally.

The Chairman of your Committee has received a number of letters (one
from as far as Victoria, B.C.) urging persistence in the effort to enlarge the
grounds for divorce in this Province.

PART VII
DEVELOPMENTS IN OTHER JURISDICTIONS

Your Committee has been greatly impressed with the action taken in
England by the Matrimonial Causes Act of 1937 and subsequent additions
thereto. Your Committee is also much impressed with the recent enactment in
the State of New York of a new divorce code which greatly broadens the
grounds for divorce in that jurisdiction. Some comments on the New York legis-
lation are incorporated in Appendix “B” to this report.

It is the view of your Committee that the social requirements which led to
the changes in England and in New York State are in large measure also
operative in New Brunswick. It is pointed out that a divorce decree (which may
not be valid but which would still have some effect in a prosecution for bigamy)
can be obtained by any New Brunswicker who has the money and time to go to
Nevada or Idaho or Mexico or any other jurisdiction which gives easy divorces.
The result is that the law of New Brunswick bears most harshly on the poorer
residents of the Province.

PART VIII
JOINT PARLIAMENTARY COMMITTEE

Your Committee has been made aware that a Joint Committee of the Senate
and the House of Commons of Canada has been convened to consider the law
relating to divorce in Canada and that the Society has been requested to make a
submission to this Committee if it wishes to do so.

In the opinion of the undersigned, the establishment of this parliamentary
Committee gives new urgency to consideration of this report. It is the hope of the
undersigned that the Society will respond to the parliamentary request for a
submission.

~
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PART IX
RECOMMENDATIONS
The Committee recommends for the consideration of the Council and the
Society the draft resolutions hereto annexed as Appendix “A”.

B' Respectfully submitted,

(Sgd) B. R. Guss
(B. R. Guss, Q.C.)

(Sgd) D. M. Hurley
(Professor D. M. Hurley)

(Sgd) J. P. Palmer

(J. P. Palmer, Q.C.)
June 27th, 1966.
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APPENDIX “A”

DRAFT RESOLUTIONS

WHEREAS, in the opinion of this Society, the grounds for divorce presently
available within the Province of New Brunswick do not meet the social needs of
the public;

AND WHEREAS the narrow grounds for divorce which the present law admits
may be conducive to perjured evidence, collusion, suppressed testimony and
other offences and devices, the effect of which could be to induce in the public a
lack of respect for and of confidence in our Courts generally;

AND WHEREAS this Society is concerned to bring law into accord with social
need and to uphold and maintain public confidence in and respect for the
administration of justice in the Province;

NOW THEREFORE BE IT RESOLVED:

1. That this Society does support legislation leading to a broadening of the
grounds for divorce in Canada.

2. That, in particular, this Society is in favour of legislation extending the
gorunds for divorce to include the following grounds, in addition to adultery:

(a) The commission of an act of sexual or deviate sexual intercourse
voluntarily performed by the defendant after marriage with a person
other than the Plaintiff (Petitioner) or with an animal;

(b) Cruelty;

(c) Separation pursuant to judicial decree for a period of not less than
three years;

(d) Desertion for a period of not less than three years;

(e) Insanity;

(f) Persistent criminality;

(g) Persistent and wilful failure to support dependent children.

3. That the Society does recommend that provision be made by the Parlia-
ment of Canada to give jurisdiction to provincial or territorial courts (otherwise
having jurisdiction in cases of divorce) upon proof of domicile within Canada
where there has been residence by either party to the suit in the province where
action is brought for more than one year of the three years prior to commence-
ment of the action.

4. That the Society does recommend that collusion be a discretionary bar
only.

5. That the Council do submit a brief incorporating these resolutions to the
Special Joint Committee of the Senate and House of Commons of Canada on
Divorce and, if the Council deem advisable, the Society do send a delegation to
make representations to such Committee on behalf of the Society.

~
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APPENDIX “B”

NEW YORK STATE

New York State had a divorce law that was 179 years old. Recently, at tl}e
end of April, 1965, the divorce law was extended and grounds were added in
addition to adultery as follows:

1. Cruel and inhuman treatment...of the plaintiff by the defendant;

2. The abandonment of plaintiff by defendant for a period of two years
or more;

3. The confinement of defendant to prison for a period of three or more
consecutive years;

4. The commission of an act of adultery; but it is to be noted that
adultery is defined as the commission of an act of sexual or deviate
sexual intercourse voluntarily performed by defendant with person
other than the plaintiff or with an animal after marriage;

5. The husband and wife have lived apart pursuant to a decree of
separation for a period of two years after the granting of such decree;

6. The husband and wife have lived separate and apart pursuant to a
written agreement of separation subscribed and acknowledged by the
parties in the form required to entitle a deed to be recorded, for a
period of three years after execution of such agreement...such
agreement filed in the office of the Registrar of Divorce Court within
thirty days after execution.

In New York State it is admitted openly that the new legislation is in large
measure attributable to ‘.. .the help in recent weeks of legislative leaders who
are Catholics themselves but lawmakers first...... e

The New York Times asked—“what wrought this change?”” We think the
words of Richard Cardinal Cushing of Boston, uttered in 1965 in another context,
may give a clue:

“Catholics do not need the support of civil law to be faithful to their
own religious convictions and they do not seek to impose by law their
moral views on other members of society”.

The New York Times, under date of 30th April 1966, stated under a
sub-heading:

“BEGAN WITH POPE JOHN

Almost every politician here agrees that the reform could never have
taken place if the Roman Catholic Clergy and laity had not been in a state
of ferment in which old dogmas were undergoing an agonizing re-exami-
nation—as one Liberal Democratic Assemblyman put it:

‘What really got this divorce bill off the ground was a man named
John—Pope John’.”






First Session—Twenty-seventh Parliament

1966-67

PROCEEDINGS OF
THE SPECIAL JOINT COMMITTEE OF THE SENATE
AND HOUSE OF COMMONS ON

DIVORCE

No. 16

THURSDAY, FEBRUARY 16, 1967

Joint Chairmen
The Honourable A. W. Roebuck, Q.C.

and

A. ]J. P. Cameron, Q.C., M.P.

WITNESS:

Douglas A. Hogarth, Barrister at law, on behalf of Mothers Alone Society,
All Lone Parents Society (ALPS), Canadian Single Parents and
Parents without Partners.

APPENDICES:

41.—Brief of the Mothers Alone Society, All Lone Parents Society (ALPS),
Canadian Single Parents and Parents without Partners.

42.—Brief of the majority members of a Committee appointed by the Bar of
Montreal to examine into the question of divorce.

43.—Brief of the minority report submitted by Bernard M. Deschénes, Q.C,,
member of a Committee appointed by the Bar of Montreal to examine
into the question of divorce.

44.—Brief of the Manitoba Bar Association.

ROGER DUHAMEL, F.R.S.C.
QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
25892—1



MEMBERS OF THE

SPECIAL JOINT COMMITTEE OF THE SENATE AND HOUSE OF COMMONS

ON DIVORCE
FOR THE SENATE

Hon. A. W. Roebuck, Q.C., Joint Chairman

Aseltine
Baird
Belisle
Burchill

The Honourable Senators

Connolly (Halifax North)
Croll

Denis

Fergusson

Flynn

Gershaw

Haig
Roebuck—(12).

FOR THE HOUSE OF COMMONS

A. J.P. Cameron, Q.C. (High Park), Joint Chairman

Aiken

Baldwin

Brewin

Cameron (High Park)
Cantin

Choquette

Chrétien

Fairweather

Forest

Goyer

Honey

Laflamme

Langlois (Mégantic)
MacEwan
Mandziuk
McCleave

(Quorum 7)

Members of the House of Commons

McQuaid

Otto

Peters

Ryan

Stanbury
Trudeau

Wahn
Woolliams—(24).



ORDERS OF REFERENCE

Extracts from the Votes and Proceedings of the House of Commons:
March 15, 1966:

“On motion of Mr. Mcllraith, seconded by Mr. Hellyer, it was resolved—that
a Special Joint Committee of the Senate and the House of Commons be appoint-
ed to inquire into and report upon divorce in Canada and the social and legal
problems relating thereto, and such matters as may be referred to it by either
House;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Special Joint Committee, and that Standing
Order 67(1) of the House of Commons be suspended in relation thereto;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and that
Standing Order 66 be suspended in relation thereto; and

That a Message be sent to the Senate requesting Their Honours to unite with
this House for the above purpose, and to select, if the Senate deems it so
advisable, some of its Members to act on the proposed Special Joint Committee.”

“By unanimous consent, on motion of Mr. Mecllraith, seconded by Mr.
Hellyer, it was ordered—That the order of the House of Monday, February 21,
1966 referring the subject-matter of the following bills to the Standing Com-
mittee on Justice and Legal Affairs, namely:—

Bill C-16, An Act to provide in Canada for the Dissolution of Marriage
(Additional Grounds for Divorce).

Bill C-19, an Act to provide in Canada for the Dissolution and the Annul-
ment of Marriage.

Bill C-41, An Act to amend the British North America Acts, 1867 to 1965,
(Provincial Marriage and Divorce Laws).

Bill C-44, An Act to provide in Canada for the Dissolution of Marriage.

Bill C-55, An Act to provide in Canada for the Dissolution of Marriage.

Bill C-58, An Act respecting Marriage and Divorce.

Bill C-79, An Act to amend the Dissolution and Annulment of Marriages Act
(Additional Grounds for Divorce).

be discharged, and that the subject-matter of the same bills be referred to the
Joint Committee of the Senate and House of Commons on Divorce”.
March 16, 1966:

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Bill C-133, An Act to extend the
grounds upon which courts now have jurisdiction to grant divorces a vinculo
matrimonii may grant such relief, be referred to the Special Joint Committee on
Divorce”.

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Notice of Motion No. 11 be referred
to the Special Joint Committee on Divorce.”
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March 22, 1966:

“On motion of Mr. Pilon, seconded by Mr. McNulty, it was ordered—That a
Message be sent to the Senate to acquaint Their Honours that this House will
unite with them in the formation of a Joint Committee of both Houses to inquire
into and report upon divorce in Canada, and that the Members to serve on the
said Committee, on the part of this House, will be as follows: Messrs. Aiken,
Baldwin, Brewin, Cameron (High Park), Cantin, Choquette, Chrétien, Fair-
weather, Forest, Goyer, Honey, Laflamme, Langlois (Mégantic), MacEwan,
Mandziuk, McCleave, McQuaid, Otto, Peters, Ryan, Stanbury, Trudeau, Wahn
and Woolliams.”

LEON-J. RAYMOND,
Clerk of the House of Commons.

Extracts from the Minutes of the Proceedings of the Senate:
March 23, 1966:

“Pursuant to the Order of the Day, the Senate proceeded to the considera-
tion of the Message from the House of Commons requesting the appointment of a
Special Joint Committee of the Senate and House of Commons on Divorce.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Roebuck:

That the Senate do unite with the House of Commons in the appointment of
a Special Joint. Committee of both Houses of Parliament to inquire into and re-
port upon divorce in Canada and the social and legal problems relating thereto,
and such matters as may be referred to it by either House;

That twelve Members of the Senate, to be designated at a later date, act on
behalf of the Senate as members of the said Special Joint Committee;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and to sit during
sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—

The question being put on the motion, it was—

Resolved in the affirmative.”

March 29, 1966:

“With leave of the Senate,

The Honourable Senator Beaubien (Provencher) moved, seconded by the
Honourable Senator Inman: .

That the following Senators be appointed to act on behalf of the Senate on
the Special Joint Committee of the Senate and House of Commons to inquire into
and report upon divorce in Canada and the social and legal problems relating
thereto, namely, the Honourable Senators Aseltine, Baird, Belisle, Bourget,
Burchill, Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw, Haig, and
Roebuck; and

That a Message be sent to the House of Commons to inform that House
accordingly.

The question being put on the motion, it was—

Resolved in the affirmative.”
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May 10, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Roebuck, seconded by the Honourable Senator
Croll, for the second reading of the Bill S-19 intituled: “An Act to extent the
grounds upon which courts now having jurisdiction to grant divorces a vinculo
matrimonii may grant such relief”.

The question being put on the motion—

In amendment, the Honourable Senator Connolly, P.C., moved, seconded by
the Honourable Senator Hugessen, that the Bill be not now read the second time,
but that the subject-matter be referred to the Special Joint Committee on
Divorce.

After debate, and—

The question being put on the motion, it was—

Resolved in the affirmative.”

J. F. MACNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, February 16, 1967.

Pursuant to adjournment and notice, the Special Joint Committee of the
Senate and House of Commons on Divorce met this day at 3:30 p.m.

Present: For the Senate: The Honourable Senators Roebuck (Joint Chair-
man), Aseltine, Baird, Bélisle, Denis, Fergusson and Haig—7.

For the House of Commons: Messrs. Cameron (High Park) (Joint Chair-
man), Baldwin, Cantin, Forest, Honey, McQuaid, Otto, Peters and Stanbury—9.

In attendance: Peter J. King, Ph.D., Special Assistant.

The following witness was heard:

Douglas A. Hogarth, Barrister at law, on behalf of Mothers Alone Society,
All Lone Parents Society (ALPS), Canadian Single Parents, Parents
without Partners.

Briefs submitted by the following are printed as Appendices:

41. Mothers Alone Society, All Lone Parents Society (ALPS), Canadian
Single Parents and Parents without Partners.

42. Majority members of a Committee appointed by the Bar of Montreal
to examine into the question of divorce.

43. Minority report submitted by Bernard M. Deschénes, Q.C., member of
a Committee appointed by the Bar of Montreal to examine into the
question of divorce.

44. The Manitoba Bar Association.

At 5:30 p.m. the Committee adjourned until Tuesday next, February 21,
1967 at 3:30 p.m.

Attest.
Patrick J. Savoie,
Clerk of the Committee.
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THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON DIVORCE

EVIDENCE
OrTAWA, Thursday, February 16, 1967.

The Special Joint Committee of the Senate and House of Commons on
Divorce met this day at 3.30 p.m.

Senator Arthur W. Roebuck and Mr. A. J. P, Cameron (High Park), Co-
Chairmen. ¢

The Co-CHAIRMAN (Senator Roebuck): Ladies and gentlemen of the com-
mittee, we have a quorum. It does not look like a very thriving audience but, as I
was explaining to Mr. Hogarth, it is not so much the numbers who are here as it
is—

Senator BAIRD: The quality.

The Co-CHAIRMAN (Senator Roebuck): Yes, the quality, but I was about to
say it is the record. We have a very considerable distribution of the record; not
only that, but the record is the basis upon which we shall make our report to
Parliament in due season, and I hope to bring about the necessary legislation, as
may be determined by what we hear.

For the sake of the record I should like to introduce our main witness for
today and give you some idea of who he is. Mr. Douglas Hogarth was born in
1927 in the City of Saskatoon, so that he is a western man. He was educated in
the public schools of that city and at the University of Saskatchewan.

Towards the end of World War II he served briefly in the Canadian Army in
Canada, and upon discharge moved to the Province of British Columbia, where
he received a law degree at the University of British Columbia in 1950. He was
called to the bar in 1951 and practised in the City of Prince Rupert for two
years, thereafter with Mr. Alistair Fraser who is now, as you all know, Clerk
Assistant to the House of Commons.

Since 1954 Mr. Hogarth has been engaged in the general practice of law in
the City of New Westminster. He is presently a partner of Mr. Michael G. Oliver
of that city and his work has particular emphasis in the field of criminal and civil
litigation.

Mr. Hogarth is a past president of the New Westminster Bar Association and
an elected member of the Council of the Canadian Bar. He is chairman of the
British Columbia section of the Criminal Justice Committee of the Canadian Bar
Association and has been such for the past year and a half.

Mr. Hogarth is a resident of the District of Coquitlam and an elected
member of the Municipal Council of the Corporation of the District of Coquitlam.
He is married and has four children—I do not know what that has to do with it
but we always mention it, and it is to his credit—the eldest of whom is eleven
and the youngest is two.

May I say, Mr. Hogarth, this is a very informal proceeding and if you care to
sit down while you are talking to us, that is all right; or you can stand, as you
wish. i
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Mr. Douglas A. Hogarth, Barrister-at-Law, (on behalf of Mothers Alone Society.
All Lone Parents Society, Canadian Single Parents, Parents Without Partners): That
is very good of you, Mr. Chairman. Messrs. Chairmen, honourable senators
and members of the House of Commons, at the outset of my remarks I should
like to say how grateful my clients are that you have made possible my
appearance here today to speak on behalf of the brief that has been filed by
them. For the people who form the societies mentioned in the brief divorce
reform is much like the cure for cancer; they are looking forward to it very, very
much, because all of them have suffered the problems arising from marital
discord.

I regret to say that I have not got any special qualifications in the field of
divorce law or constitutional law, but can only offer the views of a general legal
practitioner with a modest amount of experience in these matters. The in-
dividuals who comprise these associations, however, that have banded together
to prepare this brief have all, with the exception of those who are widowed of
course, suffered from marital discord and can tell you of all its many and varied
forms. I think you would find that they would complain in the main that their
marriages have broken down to a large extent because one or other partner to
the marriage failed to live up to the commitments that are made when the mari-
tal bond is entered into.

If they were here themselves to say it, they would not complain that they
were inadequately prepared for marriage; I do not think they would complain
that they lacked any education with regard to getting into marriage, that they
did not know what it was all about. It is just that the day to day tensions during
the course of their marriage eventually brought about a failure of the marriage
and, as the expression goes, it “broke down,” and in the literal and figurative
sense died. The results are of course very obvious. They seem to run into a
pattern. First of all the bickering and quarrelling, then the separation, and for
some there is divorce, but many of them get hung up at that place where they
are merely separated from their respective spouses.

It has been advocated before you a great deal, as I have read in the
proceedings, that there be legislation pertaining to reconciliation procedures,
that people be brought together to talk it all over. However, I think my clients
when considering this brief suggested that so far as they are concerned recon-
ciliation has pretty well gone by the board; the lines of battle, so to speak, have
been drawn and reconciliation from a judicial point of view would not be of
much assistance to them. Their great problem is that very often they cannot find
their respective spouses, that the husband left the wife ten years ago and they
have not seen each other for ten years. Some of them complain that they can
find their spouses but half the time they cannot find them sober. They have real
fundamental problems. Reconciliation in that type of situation is just a waste of
legislative and judicial time. Their real problem is that they want to be freed
from these bonds which have long since died so that there is no hope of re-
establishing a valid marriage.

I discussed this matter with Mr. Kincaid, the social welfare director in the
municipality in which I am a counsellor. In our municipality we have 42,000
people, of whom about 6,000 to 8,000 speak French, they are French Canadian
people. In January we had 88 single parent families on welfare, and Mr. Kincaid
estimated that those 88 families were paid $15,000 for the month of January. Mr.
Kincaid has had extensive experience in this field, and we discussed this and
concluded that if there were adequate divorce laws these women—and they are
mostly women who are on welfare of course—could remarry and get off welfare.
They do not want to be on welfare. They could get off it and we could save our
municipality up to about $60,000 a year if one-third of them could remarry.

The lack of divorce reform has brought about tremendous welfare costs in
our country. The husbands of these women are long gone, they cannot find them.
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The police help and assist all they can, but they have gone to other provinces,
they have even gone to other countries and they cannot be found. These women
cannot remarry because of the existence of their original marital bonds. That
means over a mill on our municipal tax roll, which is extremely important.
Multiply that throughout the country and I think you will find that this is an
extensive financial problem. My clients cannot remarry because they cannot find
their respective spouses, husband or wife as the case may be; or, in the alterna-
tive, if they do know where they are they cannot find them in a situation where
there is evidence on which they can get a divorce; they know adultery is taking
place, I do not think there is much doubt in their minds about that, but they just
cannot get the evidence, and they have not got the money to employ detectives to
get it anyhow. That is one of their great problems—maintenance.

The second great problem is this. I do not think there is any doubt that the
crime rate in this country is sustained by the children of broken homes. I do not
think there is any doubt about that. I have prosecuted for over ten years in
juvenile courts, police courts, county court judges criminal courts and in assize
courts, and I do not think there is any doubt that the crime rate is sustained by
children coming from broken homes. If these women who are trying to rear
these children could form stable second marriages, if they could get their di-
vorces and remarry, the stability of their homes would be such that the children
would not tend to go into crime, they would have the parental influence of the
mother and father type in the home and there would be discipline within the
home to a greatly improved extent.

I was in a juvenile court in January in New Westminster prosecuting a
young chap who had breached his curfew; he was on probation for the theft of a
camera. His mother had been separated from her husband for many, many years.
He was fifteen years old and stood about 5’ 10”, a big boy, his mother was about
the size of a half-pint milk bottle, and the magistrate was complaining to the
mother that she should get this boy in the house before ten o’clock according to
the terms of the curfew. The tears were just streaming down the woman’s face;
physically she could not handle the boy. That woman should have been freed
from her martial bond, she should have been able to remarry so that somebody
would have been in the house to get the boy in, and that is what would happen if
we had adequate divorce reform.

Those are the two salient problems my clients face, but there are many
others. They face the problems of constant poverty, constant loneliness, constant
frustration from trying to get maintenance and locate their departed spouse.
There is complete despair about the existing divorce laws and maintenance laws.
Think of the predicament of the soldiers who married overseas; then came
back with their wives who then deserted and went back to England and divorced
their husbands under the laws of England. Those men are in a hopeless predica-
ment; if their wives do not remarry they will never get divorces.

There is complete despair about relief under our existing laws, and this is
breeding among many people an infectious cynicism that is penetrating their
own lives, the lives of their children and the lives of many people with whom
they are daily associating. It is very morally and spiritually destructive.

Some of these people—though certainly not among the people I represent,
because they are the ones who are complaining—have sought relief through
common-law marriages. You have had the figure of 400,000 common-law mar-
riages in this country given to you; some through “cooked” divorces, some
through invalid American divorces, to give their relationships an aura of
respectability. But these solutions are no answer to morally responsible people.

The Co-CHAIRMAN (Senator Roebuck): I think we settled on about 50,000.

Mr. HoGARTH: That got cut down, did it?

. The Co-CHAIRMAN (Senator Roebuck): Yes. Four hundred thousand is too
high. But 50,000 is enough to impress anybody, I should think.
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Mr. HoGARTH: I should think it would, Mr. Chairman, and I think the
government should be most concerned about the fact, and the dangerous fact,
that it is becoming morally acceptable in the community.

The inability of reform to have taken place in the past is, I think, felt by
many to be the result of the strong influence of the Roman Catholic church and
the concept held by that church that marriage is indissoluble. I think there can
be no doubt that divorce was given to the federal government in the first
instance because it was advocated at the time that if it was given to the federal
government it would be far more difficult to have marriages dissolved. I think
that is what was meant by the honourable Solicitor General Langevin when he
spoke in the Confederation debate of 1865, saying that in the Quebec conference
it had been decided that divorce would go to the federal government to make the
dissolution of marriage extremely difficult to bring about.

In my submission it is quite clear that, in so far as that may have been an
extension of a religious tenet at the time, the Catholic church is no longer
interested in imposing its principles upon all the people of this country. In short,
I doubt if you would find any evidence of that at all. It is, if I may put it this
way, apathetic towards divorce reform. Certainly the brief put forward by Mr.
Carter for the Catholic Women’s League and the comments made by the Catholic
bishops of Canada, as outlined in the brief we have filed, would indicate that
contemporary Roman Catholic thought in this country does not sustain the
suggestion that divorce reform should not take place.

_ My clients recognize, however, that individual provinces, particularly
Quebec and Newfoundland, might well prefer to have their own divorce laws
concerning the grounds upon which divorce might be granted. In addition, the
people of the Province of Alberta might want fewer grounds than the people of
the Province of British Columbia. In conjunction with my appearance here
today, I wrote to Dr. Gilbert Kennedy, the Deputy Attorney General of the
Province of British Columbia—who is one of the leading lawyers in the province,
and I would suggest one of the leading lawyers in Canada today—asking him if I
could possibly mention to this committee the position of the Attorney General of
British Columbia with respect to divorce reform, and I further asked him to
comment on the brief we have filed before you. He was good enough to write to
me under cover of February 7 as follows:

I now have an opportunity of examining your letter of January 27
and a copy of your brief to the Joint Senate and House Committee on
Divorce reform, presented on behalf of the Mothers Alone Society and
three other societies. ‘

The honourable the Attorney General has authorized me to say that
he is in full support of proposals for enlarging the grounds for divorce. In
fact the Attorney General, without going into details other than a discus-
sion of your proposed grounds, questlons whether you have gone far
enough.

May I, for my own part, indicate my own support for the move to
enlarge the grounds for divorce. Both the Attorney General and I prefer
the concept which you have to a large extent adopted, namely retain
parliament’s control of this matter constitutionally but allow a certain
amount of local option similar to the Juvenile Delinquents Act and Part II
of the Narcotics Control Act, as you illustrate by way of example on page
14. To that extent; therefore, we would not think of powers of divorce
being granted to the provinces but an enlarged national basis. I concur in
a need for the proposal in paragraph 56 until the legislation is operative to
grant divorces in all provinces.

The proposal in paragraph 56 dealt with a suggestion that parliamentary divorcg
might be retained for the provinces of Quebec and Newfoundland if they did not
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adopt any grounds whatsoever. I will comment on that in a few moments. I do
point out that it shows that the individual provinces might well select some
grounds and others might not select as many, and our suggestion is that there be
broad grounds provided by the federal government for selection by the prov-
inces.

We do not suggest, however, that there be an amendment to the British
North America Act to bring this about. We make this suggestion, and do so with
the greatest respect to Senate Commissioner Mr. Justice Walsh when he suggests
that divorce grounds should be on a national basis, as I understand his proposal.
It is certainly with the greatest deference to his suggestion that we put forward
what we have to say. If we have to wait for the reform of the constitution to
bring about this situation we will have to wait an awfully long time, and my
suggestion is that it can be done, and done immediately, by a method other than
making an amendment to the British North America Act.

We are also concerned that if it became a matter of constitutional amend-
ment it might well become a question of bartering policial powers one for the
other, trading in the different fields in which the respective governments are
concerned. Therefore, it is our suggestion that whatever reform does take
place—and that reform should take place—it should take place immediately, and
take place within the framework of the existing constitution and existing legis-
lative and judicial institutions.

The recommendations that my clients are putting forward are further based
upon the assumption that the federal government’s powers under Section 91 of
the British North America Act extend to granting ancillary relief such as
maintenance and custody and divorce legislation, and also ancillary relief by way
of costs. Mr. Power in his work on divorce—and you have heard earlier in these
proceedings from certain lawyers more learned than I with respect to this
matter—suggests that this is an open question, as does Mr. Laskin in his work on
constitutional law. It is interesting to me that it has not been suggested in this
committee that Section 94 of the British North America Act might be utilized to
effect the implementation of these ancillary powers on a national basis.

However, I would suggest that if the Canada Shipping Act can provide for
compensation to widows and children of the victims of disasters at sea, surely
divorce and marriage in Section 91 should provide compensation to the women
and children who are the victims of disastrous marriages. It seems inconceivable
to me that on a constitutional basis the words “marriage and divorce” in Section
91 would not include ancillary provisions for maintenance, custody and costs
flowing from the grant of a decree.

Mr. Power in his book on divorce also cites British authority for the
suggestion that these are ancillary to and so closely coupled with divorce that
they must necessarily be considered in the same field.

Therefore, the first recommendation my clients put before you is simply
this. The federal government should pass a divorce code very similar to the
criminal code, and that code should have broad and comprehensive provisions
dealing with divorce, provided the grounds therein stated—there might be five,
six, seven, eight or nine grounds—could be selected or rejected by the provinces
in whole or in part as the various provincial legislatures think fit. This is not out
of keeping with what the Law Society of British Columbia suggested in the brief
they filed. However, their brief suggests that you would run across another
constitutional hurdle when you were concerned with whether or not the provin-
cial governments could select a part of the grounds in the federal legislation.

Mr. Justice MacIntyre, who was a bencher at the time that brief was
proposed, discussed this matter with me the other day, and he told me they had
no real case law authority for the suggestion that that was a constitutional
problem. I discussed it briefly with Dr. Kennedy and, with the greatest respect to
the view of the benchers, neither of us can see where that would be particularly
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offensive from a constitutional point of view. It was our opinion that the Lord’s
Day Alliance legislation dealing with the Vancouver Charter pretty well an-
swered the point. Certainly the Juvenile Delinquents Act and the Lord’s Day Act
are samples of legislation very similar to what we proposed, along with the
Narcotics Control Act.

In any event, this whole problem, if it does exist, could be resolved by parts:
of the divorce code being expressly made applicable to various provinces. That
happens now in, for instance, the Prisons and Reformatories Act, which has
provisions applicable to New Brunswick and provisions applicable to British
Columbia. Those provisions could be in the divorce code, and they could be put
in there at the request of the various provincial governments. You will also note
that in the Juvenile Delinquents Act, in Saskatchewan a juvenile is any person
under the age of sixteen, but in British Columbia it is any person under the age
of eighteen. The reason for that is that the provincial government of British
Columbia has asked the federal government to proclaim the age as eighteen for
British Columbia, and that results in the difference. That type of legislation
could be put into our divorce act.

This type of legislation has several great advantages, in my submission. The
first is that it recognizes the social and religious differences that we have
throughout this country, and to deny that they exist is, of course, absurd. It
would make enforceable the decrees of one province in every other province, and
it could so provide that maintenance and custody orders made in Manitoba could
be enforceable in British Columbia in a summary fashion. This, particularly in
the custody field, is an extremely important point. The big problem now is that
you get a custody order in British Columbia against a wife, when the kids get out
of school she takes them from the school to the airport, she is in Calgary in two
hours and you might as well tear the custody order up, because there is no
reciprocity in the enforcement of custody orders. The brief we filed has a
paragraph which suggests that there is, but that is an error; there is no reciproci-
ty in the enforcement of custody orders. In addition to that, the reciprocity with
regard to the enforcement of maintenance orders is extremely difficult and
cumbersome to invoke.

The third great advantage of legislation of this nature is that it would have a
common constitutional source, and amendments and changes would be uniform
throughout the whole of the Dominion of Canada.

Quite frankly, the suggestion includes the abolition of the parliamentary
divorce which presently exists. It seems very anomalous to many of us who are
more or less away from government that parliament ever really got engaged in
granting the dissolution of marriage between two conflicting spouses. It would
appear to a great many of us that parliament has so much more to do that it
could well, if I may use the expression, divorce itself from this function.
Certainly the suggestion made in the brief might leave Quebec and Newfound-
land without divorce, but the fundamental proposition we put forward before
you is that if the majority of the people of the Province of Quebec do not want
divorce, then that is something the Province of Quebec has to resolve, it is
something that should be left with them to resolve. We suggest as an alternative,
but only as an alternative, that parliamentary divorce, or alternatively a federal
court proposal, could be constructed for the purpose of giving relief to any
person of any province which has not adopted any ground for divorce as we:
suggest, or as the legislation provides.

My clients also suggest that the right of action which accrues under the
statute be exercisable by either spouse in any province in which either might be-
domiciled. In short, separate domicile.

The Co-CHAIRMAN (Senator Roebuck): Or residence?

Mr. HocarTH: No, we have stuck with -domicile. Dr. Kennedy in his letter to
me suggested that we might be prepared to go to other grounds such as
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residence or even citizenship, but we have proposed domicile and we have stuck
with the concept of domicile as we now know it. That has already been done in
part by the Divorce Jurisdiction Act anyhow, and the federal government has
given a married woman who is deserted by her husband for a period of time
a separate domicile, and there is no real reason why that cannot be done in
all instances pertaining to marital conflict. After all, I think a modern communi-
ty recognizes the equal status of women, and this is not doing much more than
realizing it in a legislative way.

We suggest that if a man and wife have separate domicile and should
proceedings for divorce be commenced by each in their separate domiciles, then
those commenced second in time would be automatically stayed by the statute
until the first has been heard out. I certainly have not had extensive experience,
but I know of no case under the Divorce Jurisdiction Act in which divorce
proceedings have been commenced by the husband in a domicile to which he had
fled and by the wife in a domicile in which she was left. I have never heard of
that happening, but I submit that it could none the less be dealt with in a divorce
code.

Together with this concept of separate domicile, my clients further suggest
that matrimonial causes to be heard under this divorce code be heard in courts of
uniform stature throughout the dominion, and we suggest the superior courts
—~Queen’s Bench or Supreme Courts as the case may be, dependent upon the
province; courts of what we refer to as original and inherent jurisdiction. Some
of these procedures would probably be based on the old chancery practice of
petitions and answers etcetera, but the courts are left to their own devices how
they wish to proceed. In British Columbia we switched in 1961 from the old
chancery practice of petition etcetera to the common law practice of writ and
statement of claim. But this could be left to the courts. We see no need
whatscever, in our submission to you, why there should be special divorce
courts or separate divorce courts in any province, or federal divorce courts in
the national sense.

One advantage of courts of equal stature throughout the dominion hearing
cases under this divorce code would be much like the courts hearing cases under
the criminal code; there would be a uniformity of judicial interpretation of
terms and a uniformity of judicial proof required, the degree of proof, the onus
of proof, would be the same pretty well throughout the dominion. Then if a
person in the Province of Ontario was subjected to an order that had been
obtained in the Province of Nova Scotia, he could rest assured that it had been
heard and determined in a court of responsibility—not that all our courts do not
have responsibility—a court of stature and a court of inherent jurisdiction.

As I mentioned earlier when prefacing my remarks, to my clients it is
inconceivable that divorce legislation would not include provisions for mainte-
nance, custody and costs, which is tantamount to criminal legislation providing
for the creation of an offence but not providing for any punishment to be
imposed because of it. It is submitted that if the authorities were carefully gone
into and reviewed it would be found that divorce and marriage are clearly
within the ambit of the federal government. It is interesting to note the Canadian
Bar Association’s suggestion that no divorce be granted until custody has been
dealt with satisfactorily; it is a negative suggestion in a sense, but it is our
submission that certainly it must be within federal jurisdiction, and that this
could in any event be determined by a reference to the Supreme Court.

The reason why my clients are so anxious to have this ancillary relief
included in such a divorce code is so that these provisions can be enforceable
throughout the whole of the dominion. The present law with regard to the
enforcement of maintenance and custody is, as I have mentioned, extremely
difficult from province to province. Our suggestion would prevent the abduction
of children. Although section 236 of the criminal code does that now, I have
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never heard it suggested that it forms a right of action to get the children back.
This suggestion would permit people to enforce court orders throughout the
whole dominion.

There is a reference in one paragraph in our brief which suggests that this
enforceability throughout the whole dominion should apply only in provinces
which have accepted the grounds, or any one of the grounds, for divorce
provided in the statute. That is an error. Much like the Juvenile Delinquents Act,
it is contemplated that aspects of this statute would be enforceable throughout
the whole dominion, in every province, whether that province had accepted any
part of the legislation for granting relief to persons domiciled within it.

The Co-CHAIRMAN (Senator Roebuck): That is the case in the states now, is
it not?

Mr. HoGARTH: Yes. The American Constitution has a full-faith-in-credit
clause. I think it is the Williams v. Williams decision pertaining to the acknowl-
edgment of Nevada decrees by the State of Maryland or North Carolina, one of
which had no divorce. Oddly enough, our constitution apparently did not provide
for such a contingency. Dr. Kennedy suggested to me that a reference made to
the Supreme Court enquiring what the nature of Confederation is might reveal
that that is inherent in Confederation, that the orders are enforceable in each of
the provinces. However, I think he at the same time admits that that might not
be too fruitful.

On maintenance and support, my clients propose that the time has come
when some teeth should be put into the laws of maintenance in this nation. They
say that this is within the scope of dominion legislation, and that they are very
much in need of assistance in this regard. If taxes in this nation were collected
under the same legislation as maintenance is collected the nation would be
bankrupt. Mind you, we would all be rich, but the nation would be completely
bankrupt. The provisions that we have provided are deplorable. There is a great
deal of criticism that can be directed at provincial legislatures in this regard too;
this is not an attack on any particular government. The deficiencies in the law
are deplorable.

Referring to the Reciprocal Enforcement of Maintenance Act, it is sometimes
easier to collect maintenance from a foreign country within the Commonwealth
than from another province of Canada because they have no reciprocity with
other provinces. As I understand the procedure, what you have to do in British
Columbia is to refer a transcript and a certified copy of the order from the court
in which it was made to the Attorney General, who sends it to the Attorney
General of the reciprocating state, who designates a court to hear the claim, then
the husband is given a show cause summons. Of course, by this time he has got
wind of it and has left for the next province. It is impossible.

My clients suggest that this could be very, very much improved. They
suggest, first, once a maintenance order is made by a court of competent
jurisdiction in the Dominion of Canada the defendant in that order is deemed to
be able to pay the amount therein stated. If it says he is to pay $50 a month, then
he is deemed to be able to pay $50 a month. They further suggest that if he
cannot pay that $50 a month, if he gets sick or loses his job, it is up to him to go
back to the court and say, “Listen, give me some relief from this. I can’t make it
next month. I've lost my job.” It is not up to the wife to be concerned with
whether he has the ability to pay it once the order is made.

Secondly, they suggest that if he fails to pay any amount of that money it
should automatically be an offence under summary conviction procedures of the
criminal code, so that he can be dealt with immediately at the police court.

Next they suggest that this maintenance order should be a first charge on all
the man’s assets and incomes; that is to say, the wife and children should come
first, next to taxes. One of the great problems in the enforcement of these
maintenance orders is that you have to issue a summons to show cause—“Why
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haven’t you paid the amount?”’—and the man comes back to the police court or
to the Supreme Court and says, “Well, I tried to pay it last month, but I owed my
brother $3,000 on the car I bought six years ago and I just had to pay him
something.” Every excuse in the world is given to avoid paying that amount, and
the result is complete frustration for the wife, endless proceedings in the police
court, and of course she has long since exhausted any money she had for legal
expenses. It is a completely frustrating experience.

In British Columbia, if it is in the Supreme Court, first of all the wife has to
prove her entitlement, prove that she was deserted or prove the matrimonial
offence; then the judge makes a reference to the registrar; then there is a
hearing to determine the amount; then there is a reference back to the court to
have it confirmed; then there is the process to obtain it if he goes into arrears, or
alternatively there is a motion to cite him for contempt; then a show cause
summons is issued and he comes back before the court and argues whether or not
he can pay it; usually he is given a period of redemption, and it goes on
endlessly. It is no wonder these women are all on social welfare. Where else
would they be? Their husbands are not going to support them when they can
evade it in this way. It i5 our submission that more teeth should be put into it,
and they should be primarily responsible once that order is made.

The Co-CHAIRMAN (Senator Roebuck): Is not that purely provincial?
Mr. HOoGARTH: It may be, sir.
The Co-CHAIRMAN (Senator Roebuck): As it is now.

Mr. HoGARTH: Yes, but it is our suggestion that in a divorce code under the
auspices of the federal government this could be straightened out and could be
provided for. It would be interesting to hear how, under the criminal code, a man
would make out if he were ordered to pay a fine of $250 for impaired driving, got
two weeks or a month to pay and came back from time to time to the magistrate
and offered the excuses some of these husbands offer, which really are endless.
There is very little assistance to the wife in this regard. The police court
remedies, although they offer a little more effectiveness, are not always the
answer either.

My clients suggest that all that should have to be done, particularly if the
man goes from one province to another, is that a court certified copy of the order
from, say, Manitoba should be filed in the local registry of the Supreme Court of
Ontario, or whatever the court may be, which automatically becomes the judg-
ment of that court and the amount is automatically payable; once a certified copy
is filed with the man’s employer, that money is payable to the wife as the
recipient. If the man needs relief he can go back to the court and ask to be
relieved because of strained circumstances. This could apply within the province
merely by filing a certified copy with the employer, and there should be an
automatic garnishee created as soon as that is done.

I have left the suggestions about the grounds put forward in our brief to the
latter stage of my remarks today, because I think you have probably heard so
much about the grounds for divorce in this committee that there is not much new
I could add. However, we thought that some aspects we have considered might
be of interest to you.

Some attention has been paid before you to abandoning the concept of a
matrimonial offence. This was discussed by the committee which instructed me
with regard to our brief and it was suggested that the matrimonial offence
concept should not be abandoned in its entirety. We do not agree with the
suggestion made at one of the earlier hearings that in every case of marital
breakdown there is a little bit of blame on both sides. If you look into some of
these situations where you have psychopathic personalities involved, or where

you have chronic alcoholism, you will see that there are spouses, both men and
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women, who have done their best to try to keep the marriage together, and to
suggest there is a little bit of blame on each side is unquestionably going too far.

With the marriage breakdown theory, when everything has been looked into
by a psychiatrist, social welfare people and so on, in the end somebody has got to
pay; somebody is going to lose the custody of the children they love very dearly
and have only reasonable access to them; somebody is going to have to pay
maintenance for the children, and probably for the wife because she has to look
after the children. When you end up with the fact that somebody is going to be
penalized you are going to want to equate that with fault and blame, so you get
into a situation where you go right round again, and pretty soon the judiciary
will build up a series of decisions on what constitutes blame; they will become
matrimonial offences, and I think you will go right back almost to the basic
matrimonial offences recognized by the law today.

Last Monday, in New Westminster there were at least ten divorces, and in
Vancouver on Friday there would be about twenty to thirty heard. Let us say
thirty-five to forty divorces per week in that part of British Columbia are heard
in a summary fashion by a single judge of the Supreme Court, and they take
fifteen to twenty minutes to present when undefended. These are divorces based
on the present ground of adultery.

The United Church of Canada in their very splendid brief—and I do not
want to criticize them unduly—suggested that we should have social and welfare
workers, psychiatrists and other people examining reconciliation procedures,
with delays in effecting divorces. I ask you to reflect for a moment on what will
happen in the City of Vancouver, with twenty divorces a week now, if a number
of social welfare people and psychiatrists are to be employed to examine these
people to see if they cannot get them back together again, to see if their
differences cannot be reconciled, whether the marriage is on the rocks or not. I
am sure you will hear from jurisdictions where this procedure is being used and
I would be most interested to learn how it is working out, because from a
practical point of view it appears to me that the cost of divorce will become
fantastic. After all, one of the litigants has to pay these costs; I am sure the state
will not pay for psychiatric assistance to these people, and I do not think the
state should be expected to pay for it. Somebody will have to pay, and the
colossal cost of these things has to be borne in mind.

The Co-CHAIRMAN (Senator Roebuck): Where could you get the officials to
do such work?

Mr. HoGARTH: Having trained officials is most important. Certainly we are
using social welfare people extensively in British Columbia in custody cases, and
they are of tremendous assistance, but when it comes to determining the respec-
tive problems of the adults I think a long training period would be necessary. It
therefore seems to us that sooner or later you will go back to the matrimonial
offence problems and theories.

My clients do suggest, though, that where a marriage is dead, where the
parties have lived separate and apart for some time, even though there has been
no matrimonial offence there should be a discretionary divorce granted by the
court by consent. They say that where the matrimonial offence is proven there
should be a divorce as of right in favour of the party who has not committed it.
They further say that where no matrimonial offence is proven but the parties
have lived separate and apart for two years and they acknowledge that their
marriage is dead and both consent, then if custody, maintenance and all these
matters have been satisfied, the court should have a discretion to grant that
divorce. As you have heard earlier, courts are granting discretionary divorces
now where each of the litigants has committed a matrimonial offence, so the
concept of discretionary divorce is not new. But my clients suggest that all these
ancillary things would have to be attended to to the satisfaction of the judge
before this is done. In a way this is much in keeping with what Mr. Brewin has
suggested in bill C-264, it is somewhat along that line.
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The other grounds for divorce as of right that we have put forward are
intended to reflect, we hope, a moderate and realistic point of view. They are not
too great a departure from what you have heard from many who have submitted
briefs to you—adultery, desertion, cruelty. Frankly we do not anticipate that
there would be any great departure from the present judicial decisions and
definitions pertaining to cruelty. We do not think that Canadian judges will
very rapidly dissolve marriages on trivial matters on the ground of cruelty.

We put forward the suggestion that there should be a matrimonial offence of
gross indecency. We think that gross indecency which does not amount to a
matrimonial offence of adultery or cruelty should be a ground for divorce.
Certainly in police court prosecutions and assize courts one sees many instances
of this. I know it is not prevalent throughout the community, of course not; but
in the police courts it comes up from time to time and it is tragic that no divorce
is available.

In July I prosecuted a man on a charge of the grossest indecency with his
seven-year old daughter. He was found to be unfit to stand trial and sent to
Riverview Hospital. He came back in October, was found fit to stand trial but
found not guilty by reason of insanity and committed to a mental institution,
where he will remain, I am told by Dr. Thomas the provincial psychiatrist, for
some time because of his paranoid delusions. It is tragic that this man’s wife
cannot get a divorce. The offence was committed on a seven-year old child of the
marriage; it of course did not amount to adultery. It is just tragic. There she is,
for the rest of her natural life—or for the rest of his, which will probably be
longer—without remedy. Gross indecency within a family and insanity of that
nature which will be permanent, or has been shown to be permanent, should
certainly be a ground for divorce. It is hideous that it has not long since been
attended to.

My clients think that mental illness is a ground which will cause you a great
deal of concern because of the fact that such tremendous progress is being made
in the treatment of mental illness. The phrases used certainly in the bills before
you and the English statute, such as ‘“chronically unsound mind” and so on, are
extremely difficult things to conceive from a practical point of view when
considering what proof is to be offered. My clients suggest that the important
consideration in determining the extent of the mental illness should be: is the
person so mentally ill that the marital commitments cannot be met, and has it
been shown that the mental illness has existed for a considerable length of time?

The Co-CHAIRMAN (Senator Roebuck): Would not that apply to any illness?

Mr. HoGcARTH: No, I do not think it would apply to any illness, with great
deference. Although I saw that mentioned in the earlier proceedings, I think that
a person who is physically ill can certainly live up to a great many of his
commitments in the marriage, but when a person is mentally ill to the extent
that he cannot, then I think the marriage is dead. Very few people get so
physically ill that they cannot live up to many of their marital commitments.
Again, they do not affect the marriage so deeply as happens with those who have
the misfortune to be mentally ill.

The Co-CHAIRMAN (Senator Roebuck): But if they do affect the marriage
deeply, as the other illness does, why should not they be included?

Mr. HoGArRTH: I will put it this way, Mr. Chairman. They might well be
included but we did not consider it in that light and I would like to think about
that. Certainly we suggest that there would have to be committal to a mental
institution. We cannot see mental illness without committal forming grounds for
divorce. People will never seek or go for treatment if they know the chances of
divorce are antedated to the first day they went to a doctor, because rarely does

anybody admit he needs help of that nature.
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‘We have also suggested that there be grounds for divorce on the basis of
serving a sentence of penal servitude. We suggest that anyone whose spouse is
serving a sentence of penal servitude, two years of which has been served,
should be entitled to a divorce. A sentence of that nature would indicate, first
that the sentence is being served in a penitentiary, and secondly that it was a
serious offence or, alternatively, repetitive offences. We would submit that the
two-year period would indicate that the National Parole Board had probably had
an opportunity to review the sentence, and if the man was still serving the
sentence it would further indicate that his rehabilitation was somewhat ques-
tionable.

It can be argued that sustaining the marital bond when a man is in prison is
an inducement to the offender to correct his ways, and that by cancelling it you
just make him a more sour and hostile individual. However, it is our submission
that to impose on a woman the concept that she has to remain married to her
husband who is an inmate in a penitentiary upon the basis that she will help
rehabilitate him when he gets out is just asking a bit too much. It is our
submission that she should have the right to be free. If she wants to stay with
him she certainly can, and vice versa if it is the wife who is in prison.

Some thought might be given by the committee, if you consider this ground
at all, to whether or not it should be for particular offences. We point out in our
brief that it would be extremely odd if a man who had committeed a gigantic
fraud and given half the money to his wife should end up by being divorced
while he was in prison serving time for the fraud. Then, of course, there would
be an anomalous situation, because he could not testify against her and vice
versa. We suggest that consideration might be given to that.

The Co-CHAIRMAN (Senator Roebuck): She might need to be free to be able
to spend the money.

Mr. HoGARTH: That may be so, sir.
Mr. OrTo: He could sue for maintenance when he gets out.

Mr. HoGARTH: I mentioned the concept of discretionary divorce by consent
and I do not think I need go back to that, but it will be noted that it is in addition
to the grounds I have briefly covered. Other matters contained in our brief are
well before you in other briefs and I do not think I need go into them.

There are provisions pertaining to nullity. We suggest that this be extended
to wilful refusal to consummate.

In dealing with judicial separation, our brief suggests that this should be
kept for the purpose of providing something for those provinces in which divorce
has not been implemented by the act of the provincial legislature as contemplat-
ed by the brief. As far as I can see—and certainly my clients would agree—the
remedy of judicial separation is completely useless. It is used in British Co-
lumbia when you have not got grounds for divorce so that you can get an
injunction to restrain the husband from doing something or other, or the wife
from taking the chlidren etcetera. However, there are so many other provincial
statutes—the Equal Guardianship of Infants Act, the Married Women’s Property
Act, the Wives and Children Maintenance Act—there are so many summary
procedures available that to go through the Supreme Court procedure for
judicial separation is expensive and completely and utterly useless.

Senator FERGUSSON: On what grounds would a judicial separation be granted
in British Columbia?

Mr. HocaRTH: I think it is extended to adultery, desertion and cruelty. I
understand that Ontario has no judicial separation.

Mr. OtTO: Cruelty of a limited definition?

Mr. HoGARTH: A judicial definition, which means cruelty extending to actual
physical detriment. Not the hiding of the toothbrush and that sort of nonsense. It
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has to be along the lines on which I take it the Nova Scotia courts would
interpret it.

The Co-CHAIRMAN (Senator Roebuck): The burning of the toast was one
that I think was mentioned.

Mr. HocARTH: Judicial separation is a remedy which is rarely used, and most
lawyers will not pursue it, it is too expensive.

The Co-CHAIRMAN (Senator Roebuck): Section 717 is pretty useful.

Mr. HOGARTH: Section 717 of the criminal code is a very good remedy by
way of injunction, but it has its problems of enforcement too. Mark you, it is
rather effective. Under section 717 of the criminal code the wife can lay the
complaint, a warrant issued and the man immediately imprisoned and brought
up next day before the magistrate, by which time he has cooled off a little or
perhaps come to his senses.

This committee is about the first real glimmer of hope to thousands of
Canadians who find themselves in a predicament of marital discord and have all
but lost hope. I cannot help but remember the remark made by one member of
the associations I represent when this brief was being considered. She said, “It
really isn’t any use. It’s no use compiling a brief and filing it because nobody will
listen to it anyhow.” I and many other members of the committee assured her
that that just was not so, that there was no real reason for assuming that point
of view, because this is an indication, certainly in the hearts of many of them,
that something will be done.

It is difficult for me to say just how delicate your task might become from
the political point of view. We recognize that there are many things to take into
consideration. I note that your terms of reference are to consider divorce from its
social and legal points of view. That is extremely interesting, because to my
mind the political and religious implications are so very, very important. It is
inconceivable to us who from time to time are involved in these problems that
reform would not take place in the divorce laws of this country. You know, they
are almost a national scandal. In addition to that, if reform did not take place it
would be an unbelievable example of political decadence in this nation, which we
do not believe exists.

I submit that it is largely a question of the nature, direction and extent to
which change can be accomplished from a practical point of view, bearing in
mind the constitutional limitations, the available institutions, judicial and other-
wise, the economic factors and, what we think are most important, the religious
and social backgrounds of the various people and parts of the nation. We submit
that this can be done effectively and can be done immediately. We submit that
legislation which is contrary to contemporary morality cannot exist too long and
it becomes ignored. Section 150 of the criminal code is a prize example: banning
the sale of contraceptives is absurd, but it still exists; it cannot continue, nor can
our divorce laws continue as they now are.

We do not suggest for a moment that the morality in one part of the nation
be imposed upon others, and we know that others do not suggest that about our
province or the people in it. We look forward in the near future to a change
which will bring happiness and a happy future for many, many people, many
married people and their children.

I would like to make it clear, sir, that we are not here with any political or
religious axe to grind, or any demands to make, and I hope the suggestions we
put forward are of some assistance to you.

Senator Haic: Have the organizations you represent given any thought to
the question of a time element before divorce proceedings are started after
marriage, and a time period after the decree absolute has been granted before
remarriage?

Mr. HOGARTH: Along the lines of the old decree nisi?



832 JOINT COMMITTEE

Senator Haic: No. You have to be married for, say, two or three years
before you can apply for a decree, and after the decree absolute is granted
should there be a period of waiting before the remarriage of either spouse?

Mr. HoGARTH: In British Columbia we have a period of forty-five days, but
that is not what you are driving at; that is the appeal period. You mean a period
of, say, two years before a spouse can remairy?

Senator Haig: Yes, after the decree absolute is granted. Should there be a
period of waiting before either divorced spouse can remarry?

Mr. HoGAaRTH: We did not consider that in our discussions or in what was put
forward, and I do not think my clients would advocate it at all, certainly not the
last suggestion. After all, if a man proves after three or four months of marriage
to be completely irresponsible, pulls out and leaves his wife, going back to
England or wherever he might have come from in the first place, we see no
reason why she should have to wait; it is quite obvious he is not coming back.
Similarly, if he moves in with another woman, we see no reason why she should
have to wait. If a matrimonial offence is committed—

Senator HA1G: That is the end.
Mr. HogAarRTH: We think that is the end, yes. I think my clients are of that

view. As for remarriage, that is something they have not considered, but it may
be a good idea.

The Co-CHAIRMAN (Senator Roebuck): It will contribute to the opportunity
to get a few more illegitimate children.

Senator BELISLE: Are you saying that after three or four months trial on the
first marriage, if he leaves her or she leaves him that should be the end?

Mr. HocARTH: The suggestion is that if two people marry and after, say, five
months of marriage the husband goes and lives with another woman, we do not
think the woman he married should have to wait before she can exercize her
rights for divorce.

Senator BELISLE: You are certainly asking for wholesale legislation.

Mr. HoGgARTH: Well, I do not think that is any different from what the law is
now.

Mr. McQuaip: Rather than write this into the law, don’t you think it is
worth a chance to have the period longer than three months, in the hope that
even in one case out of fifty you save a marriage? Is it not worth extending it for
longer than three months? Three months seems an unreasonably short time. If
you make this law it will mean as soon as a couple have separated for three
months they will rush in and get a divorce. If there is a chance of saving even
one marriage by extending that time, don’t you think that chance should be
taken?

Mr. HoGARTH: I looked at it from the point of view of what the attitude of a
husband would be if five months after the marriage the wife goes off to live with
another man. I do not think he would be interested in rehabilitating the mar-
riage, certainly if she announced that she was not coming back to live with him.
You have got a big hurdle to overcome in getting those two people back together,
particularly if she says, “The child I am about to bear is the other man’s.” That
marriage, even though of short duration, is obviously not going to work out.

Mr. McQuAID: You are assuming she is going to bear a child.
Mr. HoGARTH: I am bringing in factors you did not propose, that is true.

Mr. BREWIN: You are assuming that within the three or four months
offences have been committed which come within the limits you propose, which
would constitute grounds for dissolution; you are not suggesting mere separation
per se for three of four months?
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Mr. HoGARTH: By no means. Indeed, with regard to the marriage breakdown
theory and discretionary divorce by consent, our suggestion is that they have to
be married at least two years before they can have any relief of that nature.

The Co-CHAIRMAN (Senator Roebuck): But where there are certain offences
the woman or man should have an instant divorce?

Mr. HOGARTH: Yes.

The Co-CHAIRMAN (Senator Roebuck): We had an interesting case of a man
who married a woman, kissed her goodbye on the church steps and took the boat
to England. We got round it by giving a nullity on the ground that the fellow
was crazy. We gave her an instant divorce, and she was certainly entitled to it.

Senator FERGUssoN: I would like to ask about you clients. I was rather
struck by the fact that the four organizations have all been set up in the last two
years. Would you tell us how this came about? Also, the Vancouver Chapter of
Parents Without Partners is Chapter 153. Where are the other chapters? Are
they in Canada or elsewhere?

Mr. HoGARTH: They even have a chapter in California, and I think there are
chapters throughout the whole of North America. My connection with all these
societies has been through the committee of eleven or twelve people which was
formed to work on this brief, and I do not have an intimate knowledge of the
workings of each one of them in the sense that I have acted for them personally
or individually.

Senator FERGUSSON: I was struck by the fact that the four of them had been
organized within such a short time.

Mr. HoGARTH: Certainly one of them was organized generally to try to do
something in the first instance about maintenance within the provinces; they
more or less evolved in the last three years, but why it has happened so
suddenly I do not know.

Senator FERGUSSON: We had before us Judge O Hearn from Halifax, who, as
perhaps you know, recommended that divorce cases be assigned to family courts.
You would not agree with that at all?

Mr. HocARTH: No. I think that divorce should be kept in the superior courts,
with great respect to his views, which I saw in the press.

The Co-CHAIRMAN (Senator Roebuck): Have you got the counterpart of our
county courts in British Columbia?

Mr. HOGARTH: Yes.

The Co-CHAIRMAN (Senator Roebuck): What do you say about giving the
county courts and the Supreme Court concurrent jurisdiction?

Mr. HocARTH: Ours have, because divorces are heard by local judges of the
Supreme Court, who are county court judges.

The Co-CHAIRMAN (Senator Roebuck): Does that work very well?

Mr. HoGARTH: Yes. In the County of Westminster divorces might come
before Judge F.K. Grimmett or Judge G.W.B. Fraser, or if they are busy a
Supreme Court judge will come over from Vancouver to hear them, so it works
very well.

Mr. OrTo: Mr. Chairman, the witness is obviously a good lawyer because he
argues the case from every point as long as it serves his clients. Mr. Hogarth, are
you a practising solicitor?

Mr. HOGARTH: Yes.

Mr. OrTo: Have you had a lot of divorce cases, both contested and uncon-
tested?

Mr. HocarRTH: No. I have had a lot of uncontested cases. The worst contested
cases I have had have been custody cases, but they are not very often divorces.
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Mr. OrTo: Let me put it to you this way. If you have a contested divorce on
the ground of adultery—that is the present law—where the accused guilty party
says “I did not commit adultery”, do you think there is much chance of a divorce
being granted on circumstantial evidence?

Mr. HoGARTH: The first case I had at the bar was in Prince Rupert and it was
a contested divorce. I acted for the husband respondent. The judge was Mr.
Justice Manson. The evidence with regard to adultery was extremely slim and
the whole contention was on the custody of the child. The result was that Mr.
Justice Manson ruled, after hearing a day’s evidence, that so far as he was
concerned adultery had been proven and the marriage was on the rocks. After
the case he wanted to hear counsel in his chambers on custody. Mr. Justice
Manson, now deceased, was one of the greatest judges in British Columbia, and
at one time in the north country he had awarded custody of the child in the
proceedings to the solicitor of the petitioner. The lawyer on the other side, now
his Honour Judge Harvey, told me the judge had done this just as we went into
his chambers and said, “Hogarth, one of us is going to have a baby.” This so
disturbed me that I lost custody of the child for my client. I think I agree that
contested divorce cases take on an entirely different complexion from uncon-
tested cases.

Mr. OTTo: I am trying to recall the case heard in England, I believe of Lord
Middleton, in which milady was caught in bed with her stablehand at midnight.
Her explanation in answer to the charge of adultery was that since they were
both interested in horses they were merely discussing horses. The judge thought
there was nothing unusual about two people interested in horses discussing them
and that there was no evidence of any kind of adultery. I am putting it to you in
this way. Under the present law, if one of the parties contests adultery it is very,
very, difficult and expensive to obtain a divorce stricly on circumstantial evi-
dence. Would that be correct?

Mr. HoGARTH: No, I do not think so.

Mr. OtTo: I have probably had a few more contested cases than you, but
perhaps I am not as good a lawyer.

Mr. HocARTH: The lady you spoke of would not do too well in British
Columbia.

Mr. OtrTo: This is still the rule that is applied today. However, most of the
cases are uncontested, but would you say that in reality they are consented
divorces?

Mr. HOGARTH: No.

Mr. OrTo: I say consented, not collusive.

Mr. HoGARTH: I appreciate the difference.

Mr. OTTO: Both parties agree the marriage is on the rocks and one of the
parties says ,“I will supply the evidence”.

Mr. HocarTH: I do not go along with that suggestion. I think they are
consented to in the sense that all default judgements are consented to. I think
that the husband or wife, the erring spouse, becomes reckless and indifferent as
to whether they are seen in the association.

Mr. OtTo: Then indirectly it is still consent.
Mr. HoGARTH: That is not consent, no. It is indifference.

Mr. OtTo: Put it this way. They both agree to have a divorce, and if it is not
contested the guilty party does not contest the adultery.

Mr. HocARTH: Well, it is a question of syntax.

Mr. OtTo: I put it to you that in an uncontested divorce the evidence that is
needed in court is an accusation of adultery, an admission of adultery by the
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party concerned, with corroborative evidence of somebody who says, “Yes, I
committed the act of adultery.”

Mr. HoGARTH: As a matter of fact, the only time you have to have such
corroboration is when you are relying on admission. You can rarely get a divorce
on admissions of adultery alone by the opposite party; they must be corroborat-
ed. In so far as establishing adultery in the first instance is concerned, you have
to have the admission of the other party, you just have to have evidence from
which the court will infer that adultery took place.

Mr. OTTo: I am saying to you that in an uncontested case the court is usually
satisfied with the act of adultery if there is enough simple evidence—the accusa-
tion of adultery, the admission of adultery and the corrobarating evidence?

Mr. HOGARTH: Yes.

Mr. OrTo: If ground was, say, cruelty, do you think the court would accept
an accusation of cruelty, an admission of cruelty, or would you say the court
would try to be satisfied exactly what was cruelty in any given circumstances?

Mr. HoGARTH: I think the court would look into it and make sure that
cruelty was established on the evidence.

Mr. OrTO: So in adultery it is a very simple thing, an admission, whereas the
other grounds would require evidence by a psychologist or psychiatrist, because
cruelty to one person may not necessarily be cruelty to another?

Mr. HoGARTH: That is so.

Mr. OrTo: Similarly with all the other grounds. I put it to you that if all
these reforms were introduced, by and large most of the divorce actions would
proceed on adultery?

Mr. HoGARTH: No, sir. Most of them would proceed on desertion; 98 per cent
of them would proceed on desertion.

Mr. OtTo: I disagree, because we had evidence from an English barrister of
some renown who said that although the new British act had been in force since
1947, 90 per cent—I believe he said—of divorces to this day are still based on
adultery, and he admitted that it was because it is the simplest thing to prove. If
you are a solicitor and a client says, “We want a divorce on the ground of
cruelty” you would have to tell the client the evidence needed and the cost,
whereas if one of the parties said the other spouse had committed adultery all
you would have to say would be, “Where? Can we have a corroborative
witness?” Taking those things into consideration, if you are a solicitor trying to
do the best you can for a client, would you not then advise using adultery rather
than cruelty?

Mr. HOGARTH: My view is simply this. First of all, I do not know what is
going on in England from an adulterous point of view. However, from where I
stand in New Westminster I would say that if the divorce reforms we anticipate
went forward most actions would be based on desertion.

Mr. OtTo: Desertion?

Mr. HoGARTH: Desertion, because it is the most prevalent matrimonial
offence.

Mr. OtrTo: Desertion then would be a factual thing, just two parties separat-
ing, and there would be the question “Why desertion?” Who was responsible for
desertion?

Mr. HoGARTH: This would have to be gone into.

Mr. OTrTo: Again you are bringing evidence before the court to show this is
the ground for the marriage breaking up. I want to continue a little further with
a different aspect which you introduced, and that is the question of maintenance
and alimony. Were you speaking almest entirely about maintenance for children
or were you speaking of the wfie?
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Mr. HoGARTH: Both.

Mr. OrTo: So what you are saying is—and most of the evidence presented
here has been—that the grounds for divorce should really be the breakdown of
the marriage without pointing out particularly which of the parties was respon-
sible, and you agree with this in a great part of your brief.

Mr. HoGARTH: Oh no; that is one of the things we did not agree with. We
agree with divorce by consent, which is similar.

Mr. OTTO: You want women'’s rights protected as individuals rather than as
chattels or possessions?

Mr. HoGgARTH: That is right.

Mr. OtTo: Nevertheless, on the other hand you say that marital offences
should be maintained?

Mr. HOGARTH: Yes.

Mr. OrTo: But marital offences are based on the possessory idea of law, that
a man possesses the body of his wife, and therefore any infringement of that
gives him a cause for divorce, and vice versa. How can you justify those two
points of view?

Mr. HocaRTH: First of all, I do not think marital offences are based on
proprietary rights at all. I think marriage is based on contract, and that is not
necessarily proprietary rights.

Mr. OrTo: Contract based on what?

Mr. HoGARTH: Mutual obligation to perform certain things in respect of their
marriage.

Mr. OTrTo: Mutual obligation?

Mr. HocAaRTH: That is not proprietary.

Mr. OTTO: You argue that women should have the same status as men and
at the same time you also argue that nevertheless they should be paid for the
period of coverture, the period of being married?

Mr. HoGARTH: No. I say they should be paid if they are left responsible. First
of all, if they have an estate of their own they should not receive maintenance;
but I say they should be paid if the husband has committed a matrimonial
offence, for the principal reason that they have to keep the children going, and
somebody has got to keep them going.

Mr. OrTo: This is based on maintenance for the children, and of course part
for the wife. That is fine. Let us suppose the couple have no children.

Mr. HocARTH: Then if the wife divorces her husband and the court finds that
as far as it is concerned the wife has adequate estate or adequate means to work
herself, I would be very reluctant to impose maintenance payments on the
husband.

Mr. OtTo: Let us suppose the wife started the marriage without any estate
and wound up without any estate. Would you still say maintenance and ali-
mony was owing to her?

Mr. HoGARTH: I am not too sure what position I would take there. I would
mention the McMann v. McMann decision, a case in which the wife released her
husband in 1935 when he was broke and successfully sued him for maintenance
in 1950 when he became a very wealthy man. I do not think contemporary
morality goes along with such decisions.

Mr. OtTo: I was rather amazed at your very vehement expression of opinion
towards the collection of money. I realize the problem; as a practising solicitor I
think there is a problem, but you are surely not putting forward a reactionary
point of view in favour of debtors’ prisons and this type of thing, are you?
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Mr. HoGARTH: Pretty close, sir. I do not think the taxpayers of this country
should pay maintenance to deserted women and children. Speaking as one
taxpayer—and I am sure the proponents of this brief back me 100 per cent,
because they are fed up with the suggestion that it should be done—why should
the remaining taxpayers of the nation support a woman with three children who
has been deserted by her husband?

Mr. OrTo: I only point this out because all our evidence has been directed
towards a break-up of the marriage which is not the responsibility of either
party, and the whole brunt of the evidence has been that the state has this
duty. Consequently, I was rather amazed to hear a completely opposite point
of view, which I understand is your clients’ point of view and not yours.

Mr. HoGARTH: It is mine too; you bet.

Mr. BALpwiIN: I have two very brief questions, both on rather novel points
which have been made. When you suggest making the judgment of the court of
one province applicable to other provinces, your idea would be simply that a
copy of the decree certified by the judge or clerk of the court making the decree
would be filed with the court of another province, whereupon it would have all
the effect of a judgment?

Mr. HocArTH: Of that province, yes.

Mr. BALDWIN: My second question has already been referred to by Mr. Otto.
I assume that a condition precedent of the granting of judgment concerning
maintenance and alimony would be a most careful study by the court of the
circumstances of both parties?

Mr. HoGARTH: I would hope so, yes.

Mr. BALDWIN: You know as well as anyone that too many hurried judg-
ments are given on alimony and maintenance, and before a man is put into the
position where he has to go to prison because he cannot pay there must be a most
careful study of the position of both parties.

Mr. HoGARTH: That is inherent in my remarks.

The Co-CHAIRMAN (Senator Roebuck): The division bell is ringing so I
suggest that we adjourn right now, but not before I thank Mr. Hogarth in order
to get that on the record.

The Co-CHAIRMAN (Mr. Cameron): Thank you, Mr. Hogarth, and I am
sorry we have not the time in which to do so adequately.

The committee adjourned.
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SUMMARY OF MAIN CONCLUSIONS AND RECOMMENDATIONS

This brief recommends and urges:

1. That the Parliament of Canada enact a “Divorce Act” providing for the
comprehensive treatment of all matters pertaining to the dissolution of marriage
and containing moderate and realistic grounds for divorce that can be adopted in
whole or in part by appropriate legislation in the various legislatures of the
Provinces of Canada.

2. That the said grounds provide that a divorce be available as of right to
either husband or wife acting as a party Plaintiff who establishes that since the
solemnization of the marriage the other:

(a) Has committed adultery;

(b) Has deserted the Plaintiff, either actively or constructively for a
period of two years or where the evidence is conclusive for such
lesser time as the Court may in its discretion deem appropriate;

(c) Has committed acts of cruelty upon the Plaintiff which have seriously
impaired the Plaintiff’s mental or physical health;

(d) Has committed any act of gross indencency to which the Plaintiff has
not been an active or consenting party and without limiting the
generality of the definition of “gross indency” the same shall be
deemed to include acts of sexual perversion, homosexuality, lesbian-
ism, bestiality, rape and sodomy;

(e) Suffers and continues to suffer from an illness of the mind which
prevents the subject from honoring his or her marital commitments
to the Plaintiff and their children and which said illness has caused
the subject to be committed to a Mental Institution for a period of at
least two years or which has caused the subject to be repetitively
committed to a Mental Institution over a similar period of time;

(f) At the time of the commencement of the proceedings is serving a term
of imprisonment in a Penitentiary and that two years of such sen-
tence has been served.

3. It is submitted that the Courts should have a discretion to grant a divorce
to any man and wife who, because of marital discord have been separated for
two years or more and who consent thereto; provided, however, the Court is
satisfied upon good grounds that:

(a) The respective spouses have made every effort to rehabilitate their
marital relationship and for valid reasons have been unable to do so;
and

(b) The public interest is best served by a dissolution of the marriage;
and

(¢) The custody, welfare and maintenance of the infant children have
been adequately provided for according to a report to be filed by the
Superintendent of Child Welfare (or such other comparative agency
that may exist in the particular province in which the proceedings are
being heard).

4. A provision that:
(a) Husbands and wives after separation may acquire a separate domicile
in like manner and to like effect as if they were single persons; and
(b) The Superior Courts of civil jurisdiction of each Province adopting
the legislation shall have jurisdiction in all claims for relief under the
Act, provided either party is domiciled in that Province.

5. A provision for relief by way of Judicial Separation upon the same
grounds that are provided for a dissolution of marriage as of right.
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6. A provision for relief by way of decree of nullity of marriage upon the
grounds presently existing and with the additional ground of wilful refusal to
consummate.

7. A provision that the Court may from time to time, before making its final
Order, make such interim Orders and make such provisions in the final Order as
it may deem just and proper with respect to the custody, maintenance and
education of the children, inclusive of placing them under the protection of the
Superintendent of Child Welfare and in addition thereto, permanent mainte-
nance for the wife.

8. A provision that Orders involving custody, maintenance and costs pro-
nounced in any one Province pursuant to proceedings under the Act shall be
enforceable in any other Province by the filing of a Court certified copy of the
Order in the Superior Court of the latter Province and thereupon such a
Judgment or Order should be deemed to be a Judgment of the latter Court.

9. A provision that:

(a) All Orders pertaining to custody, maintenance and costs include and
contain liberty to apply to the Court in which the Order was made or
in which the Order is sought to be enforced for a further Order
reducing or relieving the Defendant from paying the amount stated
therein, provided that until such application is made the said Order
be enforceable without the necessity of any shew cause summons or
contempt proceedings;

(b) That a breach of any Judgment or Order made pursuant to the Act
pertaining to maintenance or custody would constitute an offence
under the Act punishable upon Summary Conviction pursuant to the
provisions of the “Criminal Code”’;

(c) That all Orders pertaining to the maintenance of a wife and/or
children form a first charge on the income and property of the
Defendant husband in priority to any other assignment, deduction or
set-offs.

INTRODUCTION

10. This brief is submitted on behalf of the following Associations, which are
respectively called:
Mothers Alone Society
Canadian Single Parents
Parents Without Partners
All Lone Parents Society (ALPS)

and a brief history of each Association is set forth on Schedule “A” annexed
hereto.

11. Each Society was formed independently of the other but their work and
objectives are, to a large extent, very similar. Some of the Groups have enlarged
their objectives to consider the problems created by the death of a husband or
wife and, although these members support this brief in principle the problems of
these persons are, of course, not under consideration at this time.

12. As to the majority of members, they have but one matter in their lives
in common:

All have suffered the bitterness, loneliness and despair of chronic and
acute marital discord; and All have suffered from the unjust and socially
anachronistic legislation that prohibits any relief from their tragic pre-
dicament.

13. Much might be said by experts in the field of law and social and political
sciences that would assist your Committee from the point of view of the general
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effect of the existing provisions of the Law pertaining to divorce but no one can
be more expert as to the effect that the existing legislation has had on individuals
and their children than the subscribers to this brief.

14. Each one has a personal knowledge of the futility of being joined by a
marital covenant that has long since ceased to exist, morally, socially, financial-
ly, spiritually, physically or emotionally.

15. Each one has a personal knowledge of the endless frustration of trying to
achieve relief by way of divorce, custody applications, maintenance proceedings
or simple declarations pertaining to proprietary rights or property acquired
during marriage when the opposing spouse shows no adulterous inclinations and
otherwise has set out to evade and avoid all responsibility towards his or her
wife or husband.

16. This brief is expressly designed to avoid a long repetition of personal
histories simply upon the basis that the legislators of this Nation must be well
aware of the effect of the hopelessly inadequate provision of the existing law.

17. It is accepted at the outset by all the proponents of this brief that stable
marriages within the community are the greatest source of the Nation’s strength
and a bond in which the whole community has an interest; however, the
subscribers to this brief proclaim that unjust and unfair laws which prohibit the
dissolution of marriages which have no hope of making any contribution to the
welfare of the community create bitterness, cynicism and a contempt for the
State and Courts which reflects and permeates not only the individual personali-
ties affected, and those that they are in daily contact with, but all fair minded
men and women in the community.

18. The subscribers to this brief decry the fact that those who have obtained
relief through perjured testimony and commonlaw relationships are, to a large
extent, deemed by the public to be justified in their actions because the obstruc-
tions that are in their way are the apparent result of religious intolerance and
political pressures flowing therefrom.

19. It is frankly submitted that it is commonly felt throughout the Country
that the resistance to change is solely due to the political influence of the Roman
Catholic Church which holds marriage to be indissoluble. It is said that this
influence has been largely expressed through the elected members from the
Province of Quebec who are considered in this regard to be the Political Arm of
the Church. It is cynically suggested that the political parties of the Nation are
prepared to accede to this point of view in order to be assured of support from
that Province which has such a large Parliamentary representation.

20. The extent to which this belief is true is a matter of conjecture but the
fact remains that it is believed to be true by many Canadians and has probably
for years been a substantial contributing factor to disunity between Catholic
French speaking and Protestant English speaking Canadians. With the greatest
respect to this view, and insofar as it condemns the Catholic Church, its advo-
cates would appear to be out of touch with the contemporary Catholic approach
to legislation dealing with the family in the community. To suggest that modern
Catholic leaders are anxious to impose upon persons of other religious persuasion
their religious principles is erroneous.

21. The modern Catholic approach was well expressed in a recent edition of
the “The B. C. Catholic” which reported extracts from a brief presented by the
Catholic Bishops of Canada to the House of Commons Health and Welfare
Committee studying proposed amendments to Section 150 of the “Criminal
Code” which presently bans the sale of contraceptives.
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22. On October 13, 1966 it was reported that that brief contained the
following remarks:

“The Christian legislator must make his own decision. The norm of
his action as a legislator is not primarily the good of any religious group
but the good of all society.

Religious and moral values are certainly a great importance for good
Government. But these values enter into political decisions only insofar
as they affect the common good.

Members of Parliament are charged with a temporal task. They may,
and in fact, often will vote in line with what the Church forbids or
approves because what the Church forbids or approves may be closely
connected with the common good. Their standard always lies in this
question:

Is it for or against the common good?

A willingness to honor this truth stressed by the Council and to trust
the Christian legislator to fulfill his function in the light of his Christian
conscience and his technical competence is the surest pledge of our desire
to join with all men of good will in the building of a truly human world
open to supernatural and Christian values.”

23. Therefore, any impediment that might be said to arise from the sugges-
tion that Roman Catholics in their contemporary approach are dogmatically and
diametrically opposed to any divorce reform, is, with the greatest respect,
untenable and must be considered to be coming from a reactionary or radical
segment.

24. Another factor that might be said to be an impediment to change is the
suggestion that adequate change would require the imposition of divorce laws
upon the Province of Quebec which may or may not, according to the view of the
majority of the people of that Province, desire same and the only alternative to
this impasse is to amend the Constitution so that divorce and matrimonial causes
come within Provincial jurisdiction. (In this connection see Bill C.41).

25. The subscribers to this brief want and plead for immediate relief. To
them there is not time and no necessity to embark upon the intricate and
endless considerations that come into play when Constitutional Amendments are
being dealt with, particularly when the mechanics of such amendments are in
the throes of change themselves.

26. It is submitted that to involve Constitutional questions without necessity
is to invite a whole review of the present position of Provincial and Federal
Powers which would be endlessly prolonged and would promulgate a problem
that demands immediate solution.

27. Therefore, all that is herein contained is directed to the proposition that
the majority of Canadians favor reform and reform can take place and should
take place immediately without its progress being blocked or delayed by any
considerations that do not arise out of the subject matter of divorce and
matrimonial causes.

28. It is, therefore, a basic premise of this brief that divorce and matrimonial
causes should emanate from the Federal Government in such a way that any
Province can accept or reject the legislation in whole or in part as to the grounds
for relief and that upon accepting same the Court Orders emanating therefrom
for maintenance and custody become summarily enforceable in any other accept-
ing Province.

29. It is felt that the elected legislators are responsible to the people who
elected them to keep pace with social and moral changes within the community
and to provide laws which reflect the mores of the community without adhering
to reactionary pressures brought by any minority group in the community for
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purposes of promulgating political power at the expense of the majority or for
any other purpose whatsoever.

30. It is further submitted that for the past decade in Canada there has been
an increasing concern with respect to the effectiveness of Parliament and among
many persons, regardless of their marital status,sfhe failure of Parliament to
respond effectively, or at all, to the demands of tli& community in the field of
marriage and divorce and in other allied fields, can be singled out as one of the
principal reasons for this dangerous situation.

31. Speaking more specifically about the need for reformation, the exponents
of this brief have acted upon certain basic premises with respect to the nature of
marriage and marital discord.

32. Firstly, they suggest that it is not to be forgotten that a marital
relationship imports responsibilities, objectives and duties and that many per-
sons after entering into marriage by reason of native inability, personality
defects, economic considerations and many other factors, absolutely refuse to
accept and live up to any of the obligations thereby created.

33. It is further suggested that it is often impossible to detect in any given
person the extent to which that person is capable of assuming a competent role
in marriage as the defects of such person do not appear until the day to day
tensions arise and the increased responsibilities exist. '

34. It is further submitted that marriages die; and they die for a multiplicity
of reasons of which adultery is probably, in many instances, the most remote.

35. It is further suggested that the theological import of marriage in the
modern community is, in many cases, much less now than it was at the time our
present divorce laws were formed and the tenets of most churches are compati-
ble with the suggestion that, although it is vital to a happy marriage that it has
spiritual and religious aspects, marriage is no longer, from a religious point of
view, considered to be indissoluble when its continued existence brings about
misery and unhappiness to those who are directly involved.

36. The exponents of this brief further suggest that the failure of a marriage
often resolves itself into hatred and bitterness towards the opposite spouse and
each will often take any action to prevent the freedom and eventual happiness of
the other. In this respect, time and time again, errant spouses have used the law
as a device to cause misery, hardship and loneliness merely out of spite and with
a spirit of revenge.

37. It is further submitted that many persons remaining parties to a dead
marriage could well, if free, remarry without problems and provide a happy and
stable home environment for the children of the first marriage and those born of
the second.

38. One of the most important elements under consideration is the fact that
children reared by a “single” parent are in the main deprived of a balanced home
environment by reason of the legal inability of the parent to provide a stable
marriage, and the unhappiness, bitterness and lack of proportion and discipline
that all too often results, tends to permeate their characters and all too often
leads to juvenile delinquency and personality defect.

SPECIFIC COMMENTS ON CONCLUSIONS AND RECOMMENDATIONS

39. Bearing in mind the remarks heretofore made, this brief recommends
and urges:

That the Parliament of Canada enact a “Divorce Act” providing for
the comprehensive treatment of all matters pertaining to the dissolution

of marriage and containing moderate and realistic grounds for divorce
25892—3
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that can be adopted in whole or in part by appropriate legislation in the
various Legislatures of the Provinces of the Dominion.

40. The basis of this proposal lies in the suggestion that as much as we might
desire an homogeneous Nation, from a social point of view, there are marked
differences in the social, religious and cultural attitudes of the people in the
various Provinces.

41. In addition, although the Provinces have been precluded from effecting
substantive changes in the laws pertaining to divorce, there has emanated from
the various Provincial legislatures a Body of Legislation that is closely linked
with problems pertaining to marital discord. These are reflected in Provincial
Statutes with regard to the equal guardianship of infants, the Marriage Acts,
Wives and Children’s Maintenance Acts, Wives’ Protection Acts, Adoption Acts,
Dower Acts, Legitimacy Acts, Married Women’s Property Acts and similar
Statutes.

42. The above Statutes differ from Province to Province and in each
Province they are an integral part of the Social Welfare and Proprietary Rights
Legislation and the various programs pertaining thereto that have been accepted
and acted upon over the years.

43. Accordingly, this proposal is designed to permit the Provincial Legis-
latures to determine, within a framework provided by the Parliament of Canada,
to what extent the people of any Province should be granted rights to relief in
the field of divorce, bearing in mind the present provisions of the ancillary law
within the Provinces and the needs and desires of the people.

44. 1t is felt that the laws of divorce need not necessarily be the same in
each Province but all should have a common Constitutional source.

45. The concept embodied in this proposal that Parliament pass legislation
for adoption by the individual Provinces as they see fit is not new to Canadian
jurisprudence.

46. Both the “Juvenile Delinquents Act” and Part II of the “Narcotics
Control Act” are examples of such Statutes.

47. In this way the Federal Government retains broad control from a
constitutional point of view over the basic provisions of the law, but at the same
time, Provincial Legislatures can be left to determine the extent of its suitability
and applicability in any Province.

48. The great advantage of this type of legislation would lie in the fact that
there would be a consistency of judicial interpretation of the provisions of the
Statute throughout the Nation and, secondly, there would be adequate ma-
chinery for the implementation and enforcement of maintenance and custody
Orders made pursuant to the Statute.

49. In a sense this concept grants to the Provinces, the powers pertaining to
divorce that were originally granted to the Federal Government. Historically,
however, the Provinces have always had all or a part of these powers by reason
of the failure of the Federal Government to act in the field with the exception of
the limited amendments to the Federal legislation.

50. As the Constitution in terms of union in the various Provinces empowers
the Provinces to continue with their existing legislative provisions, it is submit-
ted that there is every justification to empower them to adopt or reject, in
whole or in part, Federal Legislation when the Federal Legislature chooses to
enter the field.

51. This type of legislation gives the Provinces selective control and, at the
same time, avoids the necessity of consideration of amendments to the British
North America Act.
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52. This proposal will greatly concern your Committee in that it might well
be said that the Legislature of the Province of Quebec will never adopt any
legislation that broadens the grounds for divorce, therefore persons living in
Quebec will have no relief whatsoever.

53. The subscribers to this brief are confident in the view that the contem-
porary approach of French Canadians in Quebec to their own economic, cultural
and political problems, and the contemporary view expressed by the Catholic
Bishops of Canada (supra) would result in the near future in an Act of the
Provincial Legislature adopting some part of the Dominion relief provided.

54. This would only be attained, however, by pressure on the legislators of
Quebec, brought from within Quebec, and such pressure will only exist when the
present system of Parliamentary divorce is discontinued and the problems in this
regard in Quebec become acute.

55. A similar, but it is submitted, less difficult, situation would no doubt
arise in Newfoundland, but it is suggested that this Province would not take long
in providing the appropriate machinery for the implementation of all or part of
the Statute.

56. As an alternative, and as a compromise only, a part of the proposed
legislation could provide for a form of Parliamentary or Exchequer Court
divorce for persons domicled in any Province of Canada that had not adopted
any of the provisions of the Federal Legislation. It would be then up to the
Parliament of Canada in a sense to select what grounds it would deem adequate
for the minority interests of the people in these Provinces, however, this alterna-
tive is not advocated by the proponents of this brief. °

57. It has always been an anomalous function of Parliament that it should
be active in the Judicial field of Matrimonial causes and it is respectfully
suggested that the Parliament of the Nation should only provide the legislation
in which the judiciary can act.

That the said grounds should provide that a divorce be available as of right
to either husband or wife acting as a party plantiff who establishes that since the
solemnization of the marriage the other:

(a) Has committed adultery;

(b) Has deserted the plantiff, either actively or constructively for a
period of two years or where the evidence is conclusive for such
lesser time as the court may in its discretion deem appropriate;

(c) Has committed acts of cruelty upon the plantiff which have seriously
impaired the plantiff’s mental or physical health;

(d) Has committed any act of gross indecency to which the plantiff has
not been an active or consenting party and without limiting the
generality of the definition of “gross indecency’ the same shall be
deemed to include acts of sexual perversion, homosexuality, lesbian-
ism, bestiality, rape and sodomy;

(e) Suffers and continues to suffer from an illness of the mind which
prevents the subject from honoring his or her marital commitments
to the plantiff and their children and which said illness has caused the
subject to be committed to a mental institution for a period of at least
two years or which has caused the subject to be repetitively commit-
ted to a mental institution over a similar period of time;

(f) At the time of the commencement of the proceedings is serving a term
of imprisonment in a penitentiary and that two years of such sentence

have been served.
258923}
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58. In dealing with the proposed grounds upon which a dissolution of mar-
riage might lie, it should be noted that the proponents of this brief suggest that
there should be two bases upon which divorce might be granted:

(a) Divorce as of right arising out of marital misconduct on the part of
the other spouse; and

(b) A divorce in the discretion of the judiciary where each party con-
sents and separation has taken place for a period of time and the
interests hereinafter mentioned have been served.

59. This brief rejects the suggestion that the concept of matrimonial offences
be discarded in its entirety, principally because of the imposition upon the
Defendant in a divorce action of drastic consequences pertaining to maintenance
custody and costs, and it is felt that these consequences should not be imposed
without fault on the part of that person.

60. In short there is no justice in imposing upon a husband or wife the loss
of the pleasure of their children, and upon the husband, high maintenance :and
costs, unless that spouse has done some act which is offensive in nature and
which could be said to have brought about the Judgment or Order made.

61. It is further suggested that the rules of law pertaining to connivance,
collusion and condonation and the discretionary relief when each spouse has
been guilty of a matrimonial offence would continue to exist and be applicable to
the various and sundry grounds proposed, although the import of these factors
would, of course, in the main be obviously diminished.

62. Therefore, in the light of the above remarks, some comment might be
made on each of the individual grounds:

ADULTERY

63. It is submitted that it is generally recognized that when adultery occurs
during the course of marriage its far reaching adverse consequences upon the
marriage are sufficient to warrant a dissolution. As adultery is now an acceptable
ground for divorce, it is not anticipated that your Committee would ever
recommend that it be discarded. It is, therefore, not the intention of the propo-
nents of this brief to elaborate on this particular ground.

64. The defect in the concept that it be the only ground for divorce lies
principally upon two premises:
(a) No relief can be granted until proof of adultery can be established
and this proof is often extremely difficult to obtain; and
(b) Adultery does not as a general rule take place until after the separa-
tion of the spouses and after each has acknowledged that they have
no intent of resuming their commitments under their marital bond.

65. There can be no doubt that adultery has serious consequences insofar as
the marital bond is concerned, but the proponents of this brief find it almost
ludicrous that an errant husband could commit many forms of sexual perver-
sions short of adultery, inclusive of indecent assault on his wife and female
children, acts of homosexuality and the like and yet only when he participates in
one single natural act of sexual intercourse with someone not his wife a divorce
is available (Provided of course his wife can prove the adultery).

DESERTION

66. All the pending bills which propose to broaden the grounds of divorce
anticipate a desertion for some period of time as a basis upon which relief should
be granted.
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67. The proponents of this brief would suggest that both active desertion and
constructive desertion as they are presently judicially defined be considered
grounds, and that the prevailing judicial definitions of desertion would be
utilized in determining the right to relief with respect to this particular ground.

68. It is suggested that desertion is probably the most prevalent matrimonial
offence and the most realistic basis upon which a matrimonial bond should be
dissolved.

69. If desertion is defined as the voluntary withdrawal from cohabitation by
one spouse without excuse and contrary to the wishes of the other and that
conclusive evidence exists to the effect that there is no intention of that spouse to
return or endeavor to return, it is the suggestion of the proponents to this brief
that there should be no necessity for any two year period or other period that the
legislature might decide to lapse before relief can be granted.

70. One of the most drastic consequences of desertion is that it is almost
always coupled with a withdrawal of support and a withdrawal of any exercise
of parental control over the children. In addition there is always the factor of the
evasion of the husband (should he be the deserter) to meet any responsibility in
this regard, and it is respectfully submitted that a study of the work of any
Family Court in a Metropolitan Area of the Nation would, in the vast majority
of cases, indicate that desertion of one spouse by the other is the most prevalent
matrimonial offence.

71. The results that flow from marital desertion by either spouse could be
endlessly enumerated in this brief and it is submitted, are certainly extensive
enought to be recognized as a form of social illness within the community.

72. Few people who are not engaged in Family Court work, Welfare work or
Police work can truly appreciate the loneliness, bitterness and despair of a
deserted wife who finds herself frustrated at very turn in endeavoring to obtain
support from a husband whose whereabouts are unknown or, alternatively, who
shifts from job to job, from place to place, without any regard whatsoever to his
financial responsibilities. In addition to that, deserted wives are constantly faced
with the argument that the cost incurred by the husband in keeping himself
separate from his family, the vast accumulation of debts that occurred during the
marriage and after the break-up thereof, and the limited source of income of the
husband, makes it impossible for him to contribute substantially to the support
of his wife and children.

73. More often than enough, many of the debts accumulated during the
marriage have been guaranteed in good faith by the wife at the outset of the
marriage and she is constantly called upon to pay from her limited resources,
payment on these debts and economic recovery is almost completely impossible
from any practical point of view.

74. In addition to this, the responsibility of raising children, particularly as
they approach their teenage years, imposes upon a deserted wife an almost
impossible task from a disciplinary, moral and economic point of view.

75. Recognizing the need of stable home environment for children and the
need of some consistent source of support, together with their own emotional
needs, many wives have sought out commonlaw relationships and even bigamous
marriages to relieve them from their predicament.

76. These relationships, however, are inherently unstable and can even-
tually lead to tragic conclusions not only with regard to the parties themselves,
but particularly with respect to the children.

77. An adequate solution to the problem of desertion, be it by the wife or
the husband, would clearly lie in granting to the deserted spouse a divorce,
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freeing them to marry on a more stable basis and consequently establishing a far
healthier home environment for themselves and their children.

78. Although the above remarks emphasize the position of the deserted
wife, the predicament of the deserted husband is probably, from many points of
view, equally intense.

79. A husband who has been deserted faces extensive problems with regard
to the care of his children and is often put to a fantastic expense to re-establish
them in a home situation where their daily needs are properly met.

80. This brief further suggests that desertion does not normally occur until
al the try and try again programs designed to rehabilitate the marriage have
been exhausted.

CRUELTY

81. It seems inconceivable to the subscribers to this brief that a modern
community would demand that a marital bond be sustained without cohabitation
when cohabitation brings about a danger to the physical and mental health of the
wife, and very often a similar danger to the physical and mental health of the
children.

82. One of the dangers of broadening the grounds of divorce to include
cruelty lies in the suggestion that the Judiciary might accept as a basis of cruelty
the most trivial acts which could not, in any sense of the definition of the word,
be considered to be cruel.

83. This could be guarded against by the insistence upon medical evidence
showing the consequence of the acts deemed to be offensive.

84. It is respectfully suggested that a great many of the acts of cruelty
which occur in marriage are the result of chronic alcoholism and are very often
coupled with acts of desertion from time to time and, it is submitted, that the
ground of cruelty and the ground of constructive desertion have very much in
common in this regard.

GROSS INDECENCY

85. It is anamalous to the subscribers to this brief and certainly it must
appear anomalous to the members of your Committee that sexual acts not
encompassed within the definition of “adultery” pursued on an extra-marital
basis consisting of the most flagrant perversions have never been grounds for
divorce except those defined in certain Provinces as rape, sodomy and bestiality
committed by a husband.

86. Homosexual and lesbian practices and sexual perversion, arising out of
neurosis are as clearly immoral as the commission of an act of adultery and
surely must be conceded to have the same effect on a marital bond.

87. The immorality of the nature of these acts is grossly amplified when
they are perpetrated upon the female members of the family of the husband,
including his wife, and it is appalling that divorce could not lie as a consequence
thereof.

88. It is conceded that behaviour of this nature is perhaps relatively rare
or, at least appears to be relatively rare, and possibly does not warrant extensive
or detailed discussion, but in consideration of the subject matter of this brief
these matters should not be overlooked or ignored as though they did not exist in
the community or were not present in many cases of marital discord.
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MENTAL ILLNESS

89. A considerable amount of time in the preparation of this brief was spent
with regard to the problem of mental illness and the extent to which it should
form a ground for divorce.

90. This ground has already been accepted in the English Jurisprudence
(see proceedings Appendix IV) and is seen throughout the bills that have been
proposed and are under consideration by your Committee.

91. The proposal that this brief suggests is somewhat different from that
contemplated by the English Jurisprudence in that it does not contemplate a
divorce upon this ground without the committal of the subject to a mental
institution.

92. It is hoped that your Committee would consider any person suffering
from incurable mental illness of an intensity sufficient to warrant his (or her)
committal to an Institution, for all intents and purposes incapable of carrying out
any of the obligations of the marriage, and similarly, incapable of embracing any
of its benefits.

93. The loss of a spouse through divorce would be completely inconsequen-
tial to an incurably insane person.

94. It is submitted that one of the real problems that will confront your
Committee will lie in endeavoring to define what is meant by the words “in-
curable mental illness” “incurably of unsound mind” or “unsound mind and
unlikely to recover” and other similar descriptions as they appear in the various
bills proposed and no doubt will be referred to in other briefs presented.

95. It is felt by this Committee that incurable mental illness or unsoundness
of mind, such as epilepsy, can well come within these definitions, but at the same
time, because it only on occasion prevents the subject from honoring his on her
marital commitments, should hardly be considered a ground for the dissolution
of the marriage.

96. Similarly, many mental illnesses can be well controlled by the use of
drugs and it could hardly be said that such illnesses have been cured and, at the
same time, they are sufficiently under control to permit the person sufficient
control to be free in the community.

97. The subscribers to this brief felt that treatment for a mental illness
taken by a husband or wife outside of a mental institution should not form a
ground for a divorce as it apprently does in the English Legislation (see
proceedings Appendix IV).

98. It is submitted that many persons are reluctant in the first instance to
acknowledge that their abnormal conduct may be the first symptoms of the onset
of incurable mental illness and if taking treatment or seeking medical advice
pertaining to their condition were later to be used against them to establish that
the incurable illness which eventually developed began at a particular time
when they sought treatment, is part of a ground for divorce, such treatment
would probably, in the first instance, in many cases be vigorously refused.

99. It is therefore suggested in this brief that there should be no ground for
divorce unless a committal to a Mental Institution has taken place and unless the
mental illness is of such an extent that it prohibits the patient from carrying out
his (or her) marital commitments and that the committal and the condition
have existed for a period of at least two years.

100. It is further suggested, and the experience of some of the subscribers to
this brief, that many persons suffering from mental illness can go through
repetitive committals to Mental Institutions and never become cured of their
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sickness. These committals may last for periods of up to three or four months
and are often coexistent with out-patient treatment and long periods on tran-
quilizing drugs.

101. It is therefore suggested that, where repetitive committals have taken
place over a period of two years and the illness is such that it prevent the patient
from honoraing his or her commitments in the marriage, a dissolution of the
marriage should be available to the other partner.

102. The Committee suggests that, if a husband or wife was aware that a
committal to a Mental Institution might bring about a dissolution of their
marriage, it would encourage such person to seek medical treatment at an early
stage in the condition and nothing in the Legislation, it is suggested, should
discourage this course of action.

PENAL SERVITUDE

103. Almost all the pending bills contemplate this form of conduct, to some
extent, to form a ground for divorce.

104. An interesting observation was made by The Honourable Mr. Justice
Walsh at the second sittings of your Committee:

“If the home is broken up while they are in prison, there is not much
chance of rehabilitating them. That has to be weighed in the balance, the
wife who has suffered as a result of her husband’s criminal career, as
against the possibility of redeeming him.”

(see Tuesday, June 28, 1966, page 31)

105. The exponents of this brief contend that any wife or husband who
seeks divorce on this ground is not likely prepared, regardless of any event, to be
a person who would wait patiently for the return of her spouse to assist in the
“possibility of redeeming him”.

106. Those that would be of assistance for this purpose would never divorce
their husbands in the first instance because of their committal to prison and the
suggestion that a woman must wait so she can assist in the rehabilitation of her
husband upon his return to the community and is disallowed the right to
rehabilitate her own marital situation and that of the children is somewhat
divorced from reality.

107. It may be that your Committe would choose to specify the dissolution
of marriage on this ground should only lie if the penal servitude has been for
certain particular offences and some consideration might be given to this aspect
of this ground.

108. It would be anomalous indeed if a man, sentenced to five years for
fraud, found himself subjected to divorce proceedings at the end of the first two
years of his imprisonment when all the proceeds of the fraud had been used to
purchase expensive gifts for his wife.

It is submitted that the courts should have a discretion to grant a divorce to
any man and wife who, because of marital discord have been separated for two
years or more and who consent thereto: provided, however, the court is satisfied
upon good grounds that:

(a) The respective spouses have made every effort to rehabilitate their
marital relationship and for valid reasons have been unable to do so;
and

(b) The public interest is best served by a dissolution of the marriage;
and
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(c) The custody, welfare and maintenance of the infant children have
been adequately provided for according to a report to be filed by the
superintendent of child welfare (or such other comparative agency
that may exist in the particular province in which the proceedings are
being heard).

109. It is intended that this suggestion introduce a ground of divorce by
mutual consent. It is interesting to note that as this brief is being prepared, a
recommendation to this effect has been made by the Law Committee to the
House of Commons in England.

110. In giving consideration to the history of divorce, Cartwright and
Lovekin in their work on “The Law and the Practice of Divorce in Canada”
(Third Edition) note that in the Civil Law a mutual consent was always a
ground for divorce. They note further that under the Roman Law it was
unthinkable to compel an unwilling party to marriage and just as unthinkable to
compel an unwilling party to remain married. The authors quote “the Laws of
Justinian” and mention that such laws permitting divorce by consent were not
those of a pagan community, but those of a Christian Empire.

111. It must be conceded that in our contemporary community many mar-
riages die for no other reason than the parties are basically and fundamentally
incompatible. In these instances where often mature and morally responsible
people are involved each spouse has tried and tried again to rejuvenate the
affection and respect that each once held for the other or that each once thought
they held for the other.

112. The husband, recognizing his obligation, provides adequate mainte-
nance and support and each spouse shares as much respect and affection for the
children as more happily married persons.

113. Often separation has taken place simply because the tensions of home
life are reflecting adversely upon the children and the parties decide that in the
interests of the welfare of their children it is best that they live separate and
apart.

114. In these cases no heinous matrimonial offence has taken place. Neither
party has shown a propensity towards immoral conduct which would lead to
adultery and each, on many occasions, might well have strong moral and reli-
gious reasons why this should not be done.

115. Both the husband and wife in this particular situation might well desire
to remarry and there is no reason to suspect that a new home so created could
not be a happy one.

116. It is difficult if not impossible, to see what interest the State might have
in the promulgation of this marital bond.

117. It is admitted that the State has an interest in the preservation of
marriage; however, it is difficult to see what possible interest the State could
have in endeavoring to re-unite or preserve the bond between two people who
have absolutely no intention of resuming cohabitation.

118. This brief submits that each should be freed from their marital bond,
providing all the ancillary obligations, such as custody, maintenance and pro-
priety interests have been dealt with and each accepts and consents to the
divorce.

1.19. This may appear to be a somewhat radical step but as much as it may
be said to be radical, it must also be admitted that it is an honest step.

120. If divorces as of right can be obtained upon the commission of ma-
trimonial offences without regard to the interests of the State and without a true
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regard to the provisions for custody and maintenance, surely a discretionary
divorce with consent should be available after all ensuing matters have been
dealt with by agreement.

121. The important factor in considering this proposed ground is to empha-
size that the divorce would be entirely discretionary. Discretionary divorces are
a part of our present law when each party to the litigation has committed a
matrimonial offence.

122, It is anticipated and suggested that the evidence that would support a
divorce of this nature would, of necessity, involve a report from the Superin-
tendent of Child Welfare in the same manner that is supplied in British Co-
lumbia under the provisions of the “Adoption Act” to ensure that a dissolution of
the marriage would have no adverse effect on the children and would be for their
ultimate benefit.

123. It is further suggested that the Court might be given the power to
dispense with the consent of a spouse if the Court is of the opinion that the
consent has been unreasonably withheld or is being withheld merely through
spite or for no just cause whatsoever. It is submitted that if the Courts have the
power under the various adoption acts to dispense with the consent of a mother
and, in some instances, a father, to the adoption of a child, it is not too radical, a
view to suggest they have the power to dispense with consent to a dissolution of
marriage when the marriage is dead and one person merely wishes to keep it
alive in name only for no just cause.

A provision that:

(a) Husbands and wives after separation may acquire a separate domicile
in like manner and to like effect as if they were single persons; and

(b) The superior courts of civil jurisdiction of each province adopting the
legislation shall have jurisdiction in all claims for release under the
act, provided either party is domiciled in that province.

124. This relief has been partly provided by the Divorce Jurisdiction Act of
1952 and is contemplated in part in some of the bills presently pending before
Parliament.

125. It is submitted that a modern society acknowledge the equal rights of
women before the law and there is little or no justification for suggesting that a
wife should take her husband’s domicile any more than there is for the sugges-
tion that the husband should take a wife’s domicile.

126. It is suggested that after separation a married woman should be
acknowledged to be legally entitled to retain her then existing domicile or to
acquire a separate domicile of her choice in like manner and to like effect as if
she were a single person.

127. Since World War II the movement of persons from Province to Prov-
ince has become increasingly prevalent and it is not unusual for a person to
acquire several domiciles in a life-time.

128. Similarly, after separation, it is not unusual for one party to move from
one Province to the other and the criticism of the Divorce Jurisdiction Act in this
regard lies in the fact that a domicile can well be established by a departing
spouse without desertion and well within a two year period.

129. It is not contemplated in this brief that the rule of law that a divorce
should be obtained in the Province of one’s domicile is to be abrogated.
130. It is submitted that legislation of this nature should permit a husband

or wife to seek recourse to the Courts of his or her own domicile and should
claims for relief be commenced in separate Provinces by each, the husband and




DIVORCE 853

the wife, those proceedings commenced second in time should be stayed until
the first action is disposed of.

131. This brief anticipates that the Superior Courts of each Province adopt-
ing the legislation would have the jurisdiction in all claims for relief under the
Statute, assuming, of course, that the party Plaintiff or Defendant was domiciled
within that Province.

132. It is further anticipated, of course, that each Province would be free to
establish in their rules of Court the particular procedures for divorce and
matrimonial causes as is done in those Provinces with divorce courts at this time.

133. The proponents of this brief do not advocate that there be special
divorce Courts or that divorce proceedings have any lesser degree of proof or
formality than actions for damages in the Superior Courts of the Provinces.

134. As this brief is designed to endeavor to make divorce Orders, par-
ticularly with respect to maintenance and custody, enforceable in each Province
of the Nation it is felt that it is desirable that the Judicial determinations take
place in Courts of equal status throughout the Country.

A PROVISION FOR RELIEF BY WAY OF JUDICIAL SEPARATION

135. This cause of action which already exists in British Columbia is, with
the greatest respect, considered to be almost completely useless save insofar as it
is a judicial vehicle by which to obtain an injunction for the preservation of
person or property. The end result of the action, however, rarely proves to be
worth the legal expenses involved in having determinations of this nature in the
Supreme Court.

136. The relief that would normally be brought in such proceedings can for
the main part be readily obtained under the British Columbia Equal Guardian-
ship of Infants Act, Wives and Children’s Maintenance Act, Married Women’s
Property Act, Wife’'s Protection Act, and under Section 717 of the “Criminal
Code” and the expensive Supreme Court proceedings completely avoided.

137. It is suggested, however, that some persons who have religious aver-
sions to divorce or for those Provinces which might prefer merely to adopt this
part of the Federal Legislation, some relief should be afforded to them by the
inclusion of this cause of action which, it is suggested, should be based upon the
same grounds as the divorce as of right.

A PROVISION FOR RELIEF BY WAY OF DECREE OF NULLITY

138. This brief proposes that all matters pertaining to the ceremony of
marriage be omitted from Federal Legislation and the form and particulars
thereof be left entirely in the hands of the Provinces as set out in Section 92(12)
of the “B.N.A. Act”. It further suggests that the present Provincial Statutory
provisions for the settlement of disputes arising during marriage when same do
not arise in divorce proceedings can be left entirely in the hands of the Prov-
inces. In this regard it is submitted that such legislation as the Equal Guardian-
ship of Infants Acts, Wives and Children’s Maintenance Act, Married Women’s
Property Act, etc., continue to remain in effect as above noted.

139. However, it is urged that provision, for decrees of nullity be provided
for in Federal Legislation on both the void and voidable basis that presently
exist in the Provinces affected by the English Act of 1857.

140. In addition to this it is submitted that an additional ground should be
added providing that a marriage might be deemed voidable upon it being
established that there is a wilful refusal to consummate.
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A provision that a court may from time to time before making its final
decree make such interim orders and may make such provisions in the
final decree as it may deem just and proper with respect to the custody
maintenance and education of the children, inclusive of placing them
under the protection of the superintendent of child welfare and for the
maintenance of the wife.

141. This provision already exists in the Divorce and Matrimonial Causes
Act of the Province of British Columbia.

142. It is felt that no legislation in the field of divorce can possibly be
left devoid of granting to the Court appropriate powers to deal with these
important aspects of the problem.

143. It is respectfully submitted that no constitutional question could possi-
bly arise with respect to the inclusion of these matters in divorce legislation as
they are necessary and incidental component of any claim for relief in divorce
legislation.

144. It is emphasized again that this brief anticipates that there would be
uniformity of judicial decisions pertaining to custody and maintenance and
that Orders pertaining thereto would be enforceable in any Province of Canada
and, therefore, the Constitutional authority for such processes should have its
common ground in Federal Legislation.

145. It is anticipated that the present prevailing Judicial decisions pertaining
to custody and maintenance would continue to apply and the root of such a
provision in the Federal Statute would lie in very similar provisions to those
found in the English Act of 1857.
A provision that judgments and orders for custody maintenance and costs
pronounced in any one Province pursuant to proceedings under the Act
shall be enforceable in any other Province by the filing of a Court certified
copy of the judgment or order in the Superior Court of the latter
Province and thereupon such judgment or order shall be deemed to be a
judgment of the latter court.

146. It is respectfully suggested that at the present time the reciprocal
enforcement of maintenance or judgment statutes that exist in many Provinces
are cumbersome in their procedural aspects and create delays and difficulties
that make recovery of maintenance provisions or enforcement of custody orders
obtained in any divorce decree or similar order very difficult.

147. For instance, considerable amount of difficulty can be entailed arising
out of the situation where the husband is given the custody of his children by
virtue of a divorce order or decree in British Columbia and the wife, in complete
contempt of such proceedings, spirits the children of the marriage off to Ontario
or Nova Scotia, leaving the husband with only a cumbersome and difficult
remedy to endeavor to have the children returned.

148. Similarly, the present procedure whereby maintenance orders must
pass through the hands of the respective Attorneys-General of the Provinces
before they can be enforced in a Province other than the one in which they were
granted, creates long delays in their enforcement and often frustrates the very
purpose for which the reciprocating acts were designed in the first instance.

149. It is respectfully suggested that if divorce, maintenance and custody
orders are made by the Superior Courts in each of the Provinces and same are
based on a common constitutional source the mere registration of a judgment in
one Province from a Court in another Province should be a sufficient step to
enforce the relief in the latter Province.
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A provision that:

(a) All orders pertaining to custody, maintenance and costs include and
contain liberty to apply to the court in which the order was made or
in which the order is sought to be enforced for a further order
reducing or relieving the defendant from paying the amount stated
therein, provided that until such application is made the said order be
enforceable without the necessity of any shew cause summons or
contempt proceedings:

(b) That a breach of any judgment or order made pursuant to the Act
pertaining to maintenance or custody would constitute an offence
under the Act punishable upon summary conviction pursuant to the
provisions of the “Criminal Code”:

(c) That all orders pertaining to the maintenance of a wife and/or
children form a first charge on the income and property of the
defendant husband in priority to any other assignment, deduction or
set-offs.

150. The proponents of this brief urge and insist that some teeth should be
put in the laws of Canada pertaining to effecting the collection of maintenance
payments owing to wives and children by errant husbands.

151. At the present time in British Columbia the methods of enforcement of
maintenance orders coupled in the divorce decrees issued by the Supreme Court
leave much to be desired.

152. In directing suggestions in this regard same might be forwarded as
much to the Provincial Legislature as the Federal Parliament, however, it is to
be pointed out that the Federal Parliament has the power to establish the
legislation on a National basis which would make same enforceable in each
Province of the Country.

153. In many instances in British Columbia today where wives are seeking
claims for a dissolution of their marriage from their husbands they will forego
their right to relief in the Supreme Court proceedings insofar as maintenance for
their children is concerned in favor of bringing maintenance proceedings for
their children under the Wives and Children’s Maintenance Act where the Police
Court or Family Court procedures are summary, less expensive, and in a sense
more effective.

154. The principal defects in the enforcement of maintenance orders lies in
the fact that, before enforcing such orders, either in a divorce decree or under
the Wives and Children’s Maintenance Act, the husband must first be called upon
to come before the Court and shew cause as to why the money should not be
paid.

155. It is a basic suggestion of this brief that this is an entirely unnecessary
step and that the ability to pay should be presumed to exist so long as the order
is outstanding and that the burden of securing relief from the amount prescribed
in the order be placed upon the husband who can make the appropriate applica-
tion before arrears arise or immediately upon the happening of the event that
might bring them about.

156. It is felt that if a husband could be imprisoned for non-support by
reason of his disobeying an order for maintenance a far greater effort would be
made by most errant husbands to provide the necessary funds to meet the order,
as the present law permits them to attend Court and offer any number of excuses
as to why the order, in the first instance, was too high and as to how their debts
and other liabilities have accumulated since their departure from the ma-
trimonial home, making payment impossible.
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157. Although maintenance orders are enforceable in British Columbia by
registration in the District Land Registry Office against any title to properties
that the husband might own it is not until a substantial sum of arrears arises that
it is worthy of taking proceedings by way of execution process to realize on these
funds and these processes become, in themselves, expensive and costly items for
a wife who has been deserted to bear.

158. If the failure to make any one payment were deemed to be a summary
conviction offence, there would be far fewer deserted wives on social welfare and
the work of present welfare agencies and Family Courts substantially reduced.

159. In addition thereto, as you will note, it is suggested that orders
pertaining to the maintenance of the wife and/or children should form a first
charge on the income of the husband in priority to any other assignment,
deduction or set off.

160. Nowhere has such legislation been more effective than when pro-
nounced by the respective Governments of the Country in their favor with
regard to effecting the deduction at source of income tax, workmen’s compensa-
tion board assessments, unemployment insurance commissions and the like, and
it is respectfully suggested that maintenance orders for wives and children
should be of equal import to the legislators of this Nation.

161. The mere registration of a certified copy of a maintenance order issued
in divorce proceedings with an employer of the husband should be sufficient to
establish that the employer henceforth holds any wages that would normally
become payable to the husband in trust for the recipients under the maintenance
order.

162. The proponents of this brief are unable to estimate the number of
persons at the present time in Canada who are recipients of welfare payments
and who have been deserted by husbands who are using every conceivable
method to avoid living up to their responsibilities to their deserted wives and
children.

163. It is respectfully suggested that if some stringent and effective legisla-
tion were enacted on the Federal level, the welfare payments in the Dominion of

Canada collectively would be remarkably reduced and the burden of paying
these sums imposed upon those who should be meeting same in the first instance.

SUMMATION

164. This brief does not purport to be a comprehensive consideration of all
the problems that confront your Committee.

165. Broadly speaking, it agrees with the concept that marital stability is
created by mature preparation for marriage, adequate sources of counsel and
advice during marriage, together with a genuine desire of each spouse to remain
married to the other and an ability to adjust and accept the imperfections of the
other when same appear.

166. It is further based upon the premise that mature persons who marry
have a natural and human desire to form happy unions with their respective
spouses, each accepting on a give and take basis, the imperfections of the other.

167. It is submitted, however, that when divorce proceedings are taken by
either spouse, same are not a symptom of an unhappy marriage or an unstable
relationship, they are the end result of the marriage and that all attempts to
rehabilitate a marriage at this latter stage are in the main useless and, therefore,
divorce proceedings except in exceptional cases should be final in their effect.
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168. Divorce proceedings, it is contended, are the funeral of a marriage and
not a symptom of its illness. Rarely are such proceedings taken without the
parties having embarked upon exhaustive programs for rehabilitation as neither,
as a general rule, likes to admit that the marriage is a failure.

169. It is submitted that if a marriage is dead it is in the best interests of the
Community that it be buried and that legislation should, in the main, be directed
to the finalization of the arrangement and should be devoid of unrealistic and
altruistic attempts to force cohabitation between two persons who have long
since by reason of the conduct of one or the other concluded that same is
impossible.

170. The above remarks are not to suggest that the Provinces should not be
encouraged to provide, in their educational and welfare programs, expert advice
and assistance for young persons to prepare them for marriage and to married
persons to encompass all fields of marital matters.

171. This brief suggests that in most Provinces, educational and welfare
machinery is already in existence that could and, to some extent, is, active in
theis field, but that because of the drastic change that would be necessary for the
Federal Government Agencies to be formed on this level to enter into the matter,
it is best left in the Provincial field at this time.

172. It is equally inconceivable to the subscribers to this brief that modern
divorce legislation should be enforced in Courts or in legislative bodies that do
not have ready access to the assistance of welfare agencies on a local level that
can supply to the Court valuable and cogent evidence and opinion with regard to
the important aspects of maintenance and custody of children.

173. Courts or legislative bodies such as the Exchequer Court sitting in
Ottawa to hear Quebec and Newfoundland divorces or the Parliamentary
Committees with regard to same, it is submitted, would tend to act in a vacuum
far removed from the area where the direct and important evidence is readily
available and must be taken into consideration if appropriate orders for all
aspects of the dissolution of marriage are to be given consideration.

174. Accordingly, considering all the foregoing, this brief was designed and
prepared and is respectfully submitted in the hope that our legislators will see
that its objective is to further social justice and stability of family institutions
and to bring about the relief of persons who find themselves in the dire straits of
marital discord.

All of which is respectfully submitted.

Dated at Vancouver, British Columbia, this 24th day of November, A.D.
1966.
DOUGLAS AIRD HOGARTH, Esq.
Counsel on behalf of
Mothers Alone Society
Canadian Single Parents
Parents Without Partners, and
(ALPS) All Lone Parents Society
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SCHEDULE “A”

MOTHERS ALONE SOCIETY

The Society was formed on the 18th of February, 1966 and was formerly
called the “Society for Women Only”.

Its basic formation was brought about when a number of women who found
themselves divorced, separated or deserted felt that by joining together .and
forming this Association, a great deal of mutual assistance could be offered each
to the other by sharing their common problems.

The general objectives of the group are to bring about improved welfare
conditions for a deserted parent and the children of the marriage, to bring about
enforcement of the Wives and Children’s Maintenance Act through improved
administration in the Family Court and to bring about more realistic divorce
laws in the Dominion of Canada.

The group has been constantly active in endeavoring to offer constructive
suggestions for an improvement in the Family Court in Vancouver and antici-
pates presenting a brief to the Department of Attorney-General in this regard.

At the present time there are thirty-five active members who live prin-
cipally in the Lower Mainland of British Columbia.

PARENTS WITHOUT PARTNERS

This is an international non-profit, non-sectarian educational organization
which is devoted to the welfare and interests of single parents and their children.

The Vancouver Chapter (No. 153) was formed in October, 1964 and the
present membership is approximately sixty.

The meetings are held on the first and third Wednesday of each month at the
Cambie Street Y.M.C.A. in Vancouver and a social evening is held on the third
Saturday of each month.

The activities of the Group include parent-child activities, coffee hours and
other social events.

Eligibility for membership in Parents Without Partners is confined to
“single” parents who, by reason of death, divorce find themselves alone.

Membership in any one Chapter involves membership in the other Chapters
so that assistance, when out of the City, can be obtained if it is required.

ALL LONE PARENTS SOCIETY (ALPS)

This Association was formed in April, 1965. Its membership is principally
derived from the City of Vancouver and there are now sixty-eight active
members.

The Group is incorporated under the “Societies Act” and makes extensive
efforts to provide recreation and social events for its members and their children.

The educational aspects of the Association’s functions consist of meetings at
which guest speakers are invited to assist them and advise on the various
common problems that confront them

The objects of the Society are quite numerous, but generally it is designed
to bring together single parents and their children so that they may benefit from
the knowledge and assistance of persons with similar problems and thereby
enrich their lives and those of their children.
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All the members of these various societies have found that, by discussing
the problems with which they are faced with other persons who find them-
selves in similar circumstances, a great deal has been accomplished to give
them a mature and proper perspective of their position and guidance and
assistance as to sources of relief and help.

CANADIAN SINGLE PARENTS

This Association was formed in the Spring of 1965. The Charter Members
were a group of persons who were formerly associated with Parents Without
Partners.

The Group now has a total membership of seventy-two men and women. Of
this membership, sixteen are widowed, thirty-four are divorced and twenty-two
separated from their respective spouses.

The objects of the organization are very similar to those of the other
Societies, principally to be of help to fellow members by group discussions with
regard to the problems of raising children in a single parent home and other
similar problems.

They also plan family activities of a nature that a single parent cannot
provide and carry out a social program for the adult members.

The Association has four meetings per month. Two of these meetings are
business meetings, one is a family activity meeting and the other is an adult
social evening.

The organization meets in Vancouver, but its membership is not restricted to
people of that city.

25892—4



860 JOINT COMMITTEE

APPENDIX “42"

Brief submitted by the majority members of a Committee appointed by the Bar
of Montreal to examine into the question of divorce.

BRIEF ON DIVORCE

The following brief on divorce and the social and legal problems relating
thereto, with particular reference to the Province of Quebec, is respectfully
submitted to the Special Joint Committee of the Senate and House of Commons
on Divorce (the “Joint Committee”) on behalf of those members of the Bar of
Montreal who have practical experience with divorce matters in the Province of
Quebec. While this brief is submitted with the knowledge and consent of the Bar
of Montreal, it is not to be construed as representing the views of the Bar of
Montreal, the majority of whose members is not in favour of divorce.

In accordance with the directions contained in the “Guide for Submission of
Briefs and Participation in Hearings” furnished by the Joint Committee a
summary of the main conclusions and recommendations of this brief is as
follows:

Conclusions: The law of divorce applicable to persons domiciled in the
Province of Quebec insofar as jurisdiction, grounds, procedure and the conse-
quences thereof are concerned is unsatisfactory.

Recommendations:
1. The Federal Parliament should enact legislation under Head 26 of Section
91 of The British North America Act
(a) providing as grounds for divorce the following: adultery, cruelty,
desertion, unsoundness of mind and conviction for certain indictable
offences;
(b) providing as ancillary and necessarily incidental to its jurisdiction
over matters of marriage and divorce, for the matters of
(i) custody of children where that matter has not previously been
settled by final Judgment of a court of the Province of Quebec;
and
(ii) alimony for support of the wife and minor children in her
custody where the wife is the successful plaintiff in divorce
proceedings, save insofar as the matter of alimony for such
children may have been previously specifically determined by
judgment of a court of the Province of Quebec;
(c) providing, inter alia, that the Exchequer Court of Canada shall have
jurisdiction within the Province of Quebec for all purposes of such
Act; and
(d) providing further that the date of the dissolution of the marriage
would be the date of the judgment of the Exchequer Court, subject
to the right of the losing party to appeal to the Supreme Court of
Canada within thirty days of the date of such judgment and the right
of the successful plaintiff to desist from such judgment at any time
within the same delay of thirty days.

DIVORCE IN THE PROVINCE OF QUEBEC

Introduction. It has been stated recently before the annual meeting of the
Canadian Bar Association in Winnipeg that “Canada is the most backward
country in the English and French speaking world in legislation relating to
divoree.” If by “backward” it is meant to indicate the gap between the law and
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the views and wishes of a majority of the electorate, the statement may well be
an accurate assessment of divorce legislation insofar as the greater portion of the
English speaking populace of the country is concerned. It is not, however,
accurate for the majority of residents of the Province of Quebec who, by reason
of religious conviction, do not accept or condone the institution of divorce. The
Civil Code of the Province of Quebec continues to satisfy, insofar as can be
informally determined, the view of the majority of the people of the Province of
Quebec in providing in Article 185 that: “Marriage can only be dissolved by the
natural death of one of the parties; while both live, it is indissoluble.”

As the law applicable to the Province of Quebec includes federal statutes
enacted within the jurisdictional confines of Section 91 of the British North
America Act, divorces arising through legislative action of the Federal Parlia-
ment, and latterly by the Senate alone, are recognized as valid. Indeed while the
institution of divorce may not be recognized or contemplated by the Civil Code,
divorce leads to such civil law consequences as the dissolution of community of
property which may have existed between the consorts as well as the termina-
tion of the mutual obligations of the husband and wife contracted by the mere
fact of their marriage. Such obligations include the support due the wife by the
husband during marriage.

Significant is the increasingly apparent disposition on the part of the chief
religious discipline of the Province to recognize the rights of persons who do not
subscribe to the religious views of the majority to avail themselves of recourses
open to residents of other jurisdictions including, it is understood, the recourse
to divorce.

Basis for Conclusion. The single conclusion set forth in the preface to this
brief was that the law of divorce, in its varied aspects, as applied to persons
domiciled in the Province of Quebec, is entirely unsatisfactory. The premises
which in our view lead to such a conclusion are as follows:

(a) Procedure: While the current system of having the Senate act alone in
providing legislation by resolution represents a distinct improvement over the
pre-existing system, it remains unsuitable for the following reasons:

(i) It should be a judicial and not a legislative process. Although temp-
pered by the role of a Judge of the Exchequer Court acting as a
Commissioner, the urrent system remains in essence, a legislative
process. The Senate Divorce Committee for example, is by no means
obliged to accept the recommendation of the Commissioner, nor for
that matter is the Senate obliged to follow and accept the recommen-
dations of the Senate Divorce Committee. Authority to question the
Commissioner and even to hear further evidence exists. In circum-
stances of controversial evidence, it is still conceivable that persons
would be expected to render judgment on evidence and points of law
who have no experience or specialized education for such tasks.

(ii) The procedure is inefficient. Under the current system, proceedings
upon filing are carefully studied by a clerical staff which brings to the
prompt attention of offending attorneys, any deficiencies in the docu-
mentation or procedure. The Commissioner on hearing the evidence,
which may or may not be transcribed by the court stenographer
present, then makes a written report in the form of a recommenda-
tion to the Senate Divorce Committee. The latter reports and makes
recommendations in due course to the Senate and a resolution may
then be adopted dissolving the marriage. A period for appeal then
commmences and while, to the best of our knowledge, no appeals
have as yet been taken, the procedure provided is too cumbersome to
contemplate, involving a petition, draft bill and full parliamentary
treatment by both Houses and Royal Assent.

258924}



862

JOINT COMMITTEE

(iii) The procedure is too costly. Several years ago, the Senate Divorce

(iv)

Committee adopted the practice of asking Petitioners the total costs
of their proceedings. We are not aware of the consensus obtained but
feel that costs to the Petitioners questioned may have been higher
than acknowledged, it being highly unlikely that a final account
would have been received as of the time of hearing. We would
venture to say that the average cost of divorce proceedings is approx-
imately $1,500 today. Mr. E. Russell Hopkins, Law Clerk and Par-
liamentary Counsel to the Senate, in his excellent address to the Joint
Committee in its first session cited an amusing yet tragic tale of a
hawker convicted of bigamy in circumstances where it was evident
that he was too poor to be able to afford a divorce. The judgment
concluded by suggesting wryly that England was not a country in
which there was one law for the rich and one for the poor. We fear
that this grim tale might be told with as telling sociological signifi-
cance a century later insofar as divorce for persons domiciled in the
Province of Quebec is concerned.

The Parliamentary divorce system and latterly the Senate reso-
lution system is, however, by no means completely to blame for the
high costs of divorce. The factor of necessarily travelling to Ottawa
for witnesses and counsel certainly increases the costs. The change to
a system involving hearings within the Province of Quebec might
reduce costs by approximately $400. It is also ironic to consider that
while service of a subpoena, accompanied by payment of ex-
penses for travel may in theory oblige the recipient to attend a
hearing, he or she need not answer any questions, according to the
standing evidence rule, if the answers relate to any adultery which
may have been committed by such witness. While never morally
condoned, what is the basis for regarding admissions of adultery as
quasi incrimination? We are also of the view that the subpoena
provisions are unrealistic in that a proper penalty system for persons
who fail to respond to subpoenas does not exist.

The minor expense of notices in the Official Gazette of Canada
might usefully be eliminated, the justification for such requirement
being somewhat obstruse at this juncture, more especially in the
view of the fact that the requirement of notices in local newspapers
was dispensed with several years ago. A substantial reduction could
also be made to the currently exorbitant filing fee. We see no
justification for a fee of $210 being required and feel it could be
reduced without great economic significance to the order of $25.00.
Another major factor contributing to high costs is the necessity of
negotiating, drafting and implementing as many as three agreements
in many instances to secure the wife’s position, the explanation for
this situation being set forth under the heading “Particular Problems
of Quebec Petitioners.” Before leaving the subject of costs, we would
like to make the observation that, in general, the fees charged by
Quebec practitioners are not out of line with those generally charged
by attorneys in Ontario for example. The fees in most divorces run
from about $600 to $800. When it is considered that a major part of
the attorney’s time is spent negotiating and drafting agreements by
reason of civil law complexities and not on the drafting of the
proceedings or pleading of the case itself the fees are not, as far as we
can determine, out of line by any means with fees charged elsewhere.
The appeal system is unrealistic. If the costs of divorce proceedings
for the petitioner are accepted as being too high, consider the plight
of the respondent who feels that the conclusion has been erroneous,
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the evidence inconclusive and who wishes to appeal from the resolu-
tion of the Senate. A contested divorce proceeding is extremely costly
in itself but the machinery of appeal would surely deter all but the
very wealthy. The fact that an appeal might be taken suggests that
such a case, for reasons of law and/or evidence, would merit close
scrutiny, preferably by persons with some legal training. It is perhaps
not presumptuous to suggest that what with rigorous parliamentary
and extra parliamentary duties it might prove very difficult to find
suitable members of both Houses to establish the committee which
would be required to consider the evidence on an appeal.

(v) General criticism of procedure. As a closing observation on the sub-
ject of procedure we should like to make a general criticism of the
role of and administration or procedure by the Senate Divorce
Committee and the various officials concerned.

The trend in most jurisdictions of the world is away from
formalism. In this regard we note the language of Article 2 of the
new Code of Civil Procedure of the Province of Quebec which pro-
vides

“2, The rules of procedure in this Code are intended to render

effective the substantive law and to ensure that it is carried out;

and failing a provision to the contrary, failure to observe the
rules which are not of public order can only affect a proceeding if
the defect has not been remedied when it was possible to do so.

The provisions of this Code must be interpreted the one by the

other, and, so far as possible, in such a way as to facilitate rather

than to delay or to end prematurely the normal advancement of
cases.”

In our view the exact reverse has been the practice of officials in
charge of supervision of procedural matters in parliamentary divorce
and not infrequently to the prejudice of clients. We do not wish to be
more specific in this regard but suggest that consideration be given to
a relaxation of the present formalism in the rules and application of
procedure.

(b) The current grounds are inadequate. It appears to be a widely held
view that the exclusive ground of adultery, having its origin in biblical injunc-
tion, is entirely unsatisfactory being, it has been argued, but a very minor cause
of marriage failures. If we consider the currently well publicized concept of “the
marriage breakdown” as warranting consideration, it would appear that adultery
is in fact a minor contributor.

Under the current system it is open to the Senate to grant a divorce for any
ground that it may see fit. The prospect of a divorce being granted for any
ground other than adultery is, however, extremely remote, when one considers
not only precedent but the fact that the Act under which the Senate is currently
authorized to dissolve or annul marriages (1963 12 Eliz. II) provides that the
officer designated by the Speaker of the Senate (i.e. the Commissioner) “shall
not recommend that a marriage be dissolved or annulled except on a ground on
which a marriage could be dissolved or annulled as the case may be, under the
laws of England as they existed on the 15th day of July, 1870, or under the
Marriage and Divorce Act, Chapter 176 of the Revised Statutes of Canada, 1952.”
The scope for recommendation under the latter restrictions would extend only to
adultery of husband or wife (the so called ‘“double standard” having been
removed by the Marriage and Divorce Act of 1952) insofar as divorce is con-
cerned. It would require great fortitude and a fine disregard for costs to take
divorce proceedings under the current system on any ground other than adul-
tery.
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Our concept of the meaning and application of the recommended grounds is
as follows:

1. Adultery: No change is recommended in the current law respecting this
ground, save and except that the provisions of Section 5 of the Marriage and
Divorce Act of 1952 should apply to the petition of the husband as well as to that
of the wife. That section as it presently stands, and in the absence of such
precedent as would require the application of similar provisions to petitions of
the husband, quite properly provides that the court “is not bound to pronounce a
decree declaring such marriage to be dissolved where the wife may have been
guilty of adultery, of unreasonable delay in presenting the petition, cruelty
towards the husband, having deserted or wilfully spearated herself from the
husband before the adultery without reasonable excuse, or of such wilful neglect
or misconduct as has conduced to the adultery.”

2. Cruelty: We have perused with great interest the remarks of E. Russell
Hopkins, Esq., concerning the interpretation by the courts of England of the
word ‘“cruelty” as a ground for divorce. The jurisprudence reviewed by Mr.
Hopkins seems to indicate that the common denominator for all instances in
which cruelty has been recognized as a ground for divorce in England has been
actual or reasonable apprehension of possible damage to the health of the
petitioner. He stated, however, that “legal cruelty” had been broadly defined in
England “as conduct of such character as to have caused danger to life, limb or
health (bodily or mental) or as to give rise to reasonable apprehension of such
danger.”

We wish to express concern as to the apparent scope recognized for cruelty
or “mental cruelty” as a ground for divorce in certain of the states of the United
States. With the greatest respect of English jurisprudence and our possible
misinterpretation of the evidence of Mr. Hopkins, it is our impression that under
English law a divorce could be granted in circumstances of mere reasonable
apprehension of mental damage. We can conceive of actual mental damage
resulting from a form of actual cruelty which could justify a divorce but wish
to make clear an objection to extending the ground of cruelty to any circum-
stance in which mere apprehension of mental damage would be sufficient.

3. Unsoundness of Mind: Here we would subscribe to the concept recognized
by the courts in England subject to the proviso suggested by Mr. Justice Allison
Walsh in his evidence before the Joint Committee to the effect that should the
Petition be taken by the husband, adequate financial provision be made for the
continued treatment and welfare of the insane spouse. In essence this ground
may be relied upon where either spouse is incurably of unsound mind and has
been under care and treatment during a period of at least five years immediately
preceding the presentation of the petition.

4. Desertion: Once again we would refer with approval to the review
presented by Mr. Hopkins of the jurisprudence of the English courts concerning
the meaning of the word ‘“desertion” as a ground for divorce. The essential
requirements would be the fact of separation and a forsaking. The latter element
was expressed as being not so much a withdrawal from a place but from a state
of things. There must be an evident will to desert in addition to the physical fact
of separation.

The period of separation resulting from such desertion should, in our view,
be of not less than three years duration immediately preceding the commence-
ment of proceedings leading to a divorce.

5. Conviction for certain indictable offences: In Mr. Hopkins’ review of
English jurisprudence, the subject of conviction for offences resulting in one of
the spouses being sent to prison was raised in the context of “involuntary
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desertion.” It was stated that under current English law said circumstances
would not lead to a finding of desertion. In our view conviction to the following
indictable offences should constitute grounds for divorce: sodomy, bestiality,
rape, bigamy. In addition, we are of the view that any conviction to imprison-
ment of twenty years or more or as a ‘“habitual criminal” should constitute
grounds for divorce.

Jurisdiction: The foregoing paragraphs purported to provide cursory eluci-
dation for Recommendation 1(a) of this brief. Items 1(b) and (c¢) dealt with
issues of jurisdiction. Our views in this latter regard are as follows.

Ideally, one court, a court of the Province of Quebec, would not only have
jurisdiction to decide whether or not satisfactory evidence has been established
warranting the granting of a divorce but would also have, as vitally ancillary
thereto, jurisdiction over matters of custody, alimony and settlement of property
rights as well. Public policy of the Province of Quebec being opposed to divorce,
we cannot foresee legislation emanating from the provincial legislature in the
immediate future covering such vital matters. It is our view that in the absence
of such provincial legislation the Parliament of Canada should and could enact
legislation ancillary to these subjects in order to protect the rights and interests
of those who are affected by a divorce granted with respect to persons domiciled
in the Province of Quebec.

The Exchequer Court of Canada should be given exclusive jurisdiction in
respect of all matters pertaining to divorce in this province and this should be
accomplished whether or not Recommendation 1(b) is followed. In our under-
standing, it is now the view in certain ecclesiastical, political and legal circles of
this Province that as valid divorces may be granted under the laws of Canada to
persons domiciled in the Province of Quebec, it would be better to have the
courts of this Province charged with determining evidence. While public policy
might not extend, at this date at least, to admit of amendments or additions to
the Civil Code to recognize divorce and provide for its consequences, it might be
appropriate at some future date to authorize, by delegation of federal authority,
a Quebec court to have concurrent jurisdiction with the Exchequer Court of
Canada to hear and determine applications for divorce. The social, political and
legal ramifications of this question have not been researched however and thus
no specific recommendation can now be made in this regard.

Particular Problems of Quebec Petitioners: Divorce practice in the Province
of Quebec presents certain problems which can only be overcome by ancillary
legislation action of the Parliament of Canada.

The chief problem is how to validly provide for and secure a property
settlement and payment of alimony subsequent to the divorce when under the
law of the Province of Quebec the consorts are by Article 1265 of the Civil Code
precluded from benefitting each other during marriage except under the terms of
a marriage contract and, the husband’s obligation of supporting the wife termi-
nates upon the dissolution of the marriage.

In essence, no agreement entered into between the spouses relating to
alimony or property settlement prior to the divorce becoming final can be relied
upon as being legally binding although there are theories as to such justifiable
considerations for such an agreement as ‘“fault” which are as yet untested by
the courts. There is jurisprudence sanctioning an advance agreement as to the
contents of the respective halves of the community of property which would be
dissolved upon divorce but this is of limited and particular application. Practical
solutions to this problem involve varied ways and means of assuring that the
husband will in fact execute a similar agreement after divorce, in notarial form,
usually in order to be completely safe by reason of the possible gift aspect. Such
procedure is fraught with risk even for the knowledgeable practitioner and pity
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the poor female who, with an inexperienced practitioner at the helm, proceeds to
a divorce only to find too late that there is no means by which she can oblige her
divorced spouse to provide for her support. We have all heard of such cases.

It is certainly in the interests of innocent children, the consorts and society
at large to ensure an equitable property settlement and assurance of post-
divorce support. If the parties are themselves desirous of accomplishing these
ends, should not the law serve such objectives. As long as the court is satisfied
that the agreement is not really an ill-conceived inducement to one of the
parties to take divorce proceedings constituting thereby a breach of public order,
there should be no objection. There is certainly no objection on the grounds of
public policy to an agreement being entered into after the divorce.

The solution to these foregoing problems might ordinarily lie with the
legislature of the Province of Quebec, relating as it does to the field of property
and civil rights but if the federal law of divorce is to be updated, it seems logical
and equitable that these special problems be dealt with in virtue of the ancillary
powers of the Parliament of Canada.

It is appreciated that the constitutional law aspects of enacting valid federal
legislation dealing with the foregoing matters, not to mention inhibiting political
considerations which we must realistically note, render the likelihood of prompt
action unlikely. It is with the foregoing considerations in mind that we make
Recommendation 1(d) providing for an appeal period of thirty days, the success-
ful plaintiff being able right up to the last day of the period for appeal to desist
from the judgment rendered. In this way a notarial agreement respecting
property settlement and alimony matters could be concluded at a date which
would be, in virtue of the effective date of the dissolution of marriage, after the
dissolution of marriage. We believe that in this fashion, the greatest hazard for
petitioners domiciled in Quebec would be resolved.

As a further recommendation, applicable while Recommendation 1(b) is not
enacted, we would suggest that a great deal of hardship could be averted if, as
part of the procedure in hearing current divorce applications, the Commissioner
would assure himself that where minor children are involved, there is either a
final judgement establishing custody and visiting rights or that the parties have
at least entered into a written agreement respecting this matter. Many wives
now proceed with petitions without such matters having been settled formally,
proceeding on the belief that the husband has accepted the status quo in this
regard and that no difficulties will likely ensue. In the vast majority of cases
there is no difficulty but we are aware of a case requiring the use of habeas
corpus which arose from a post-divorce dispute respecting custody which went
to the Supreme Court of Canada for final disposition. The law of the Province
of Quebec is to the effect that once a divorce has been granted, both parties in
effect have legal custody and therefore neither can be said to be “detaining” a
child illegally. Thus all a husband, or for that matter the wife, need to do in
such cricumstances is remove a child without authorization from the factual
custody of the other and there is no recourse save a direct action in custody
which might take a considerable period of time before final disposition. As the
Civil Code does not contemplate divorce, so the new Code of Procedure does
not provide any machinery for an expeditious disposition of a post-divorce
custody dispute. The child rarely benefits from such parental “tugs of war.”

CONCLUSION

The “disintegrating marriage” is a very real if lamentable feature of the
increasingly complex sociological relationships of this century. For better or for
worse, divorce is provided for by the laws of the land. From the foregoing we
trust it is evident that the law of divorce for the Province of Quebec requires
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extensive and immediate revision. The casualties of divorce, the consorts and the
children, suffer enough from the very circumstances which lead to applications
for divorce and it would seem that the role of the law should be to provide a
recourse where the bonds of matrimony have become insufferable, in the context
of specific grounds, plus protection for the rights and well being, insofar as is
possible, of the innocent. It should be guided by a concept of responsibility under
which the guilty party, as it were, will not unwittingly be rewarded for his
transgressions by termination of certain of the major obligations arising from
marriage.

We would be pleased to provide such elucidation with respect to this brief as
the Joint Committee may require.

Montreal, January 19, 1967.
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APPENDIX “43"

Minority report submitted by Bernard M. Deschénes, Q.C.,
member of a Committee appointed by the Bar of Montreal
to examine into the question of divorce.

BRIEF ON DIVORCE

This brief on divorce with its legal and social implications, more particularly
with reference to the province of Quebec, is respectfully submitted to the Special
Joint Committee of the Senate and House of Commons with the cognizance and
consent of the Montreal bar. The proposals which are submitted hereafter
cannot, however, be interpreted as representative of the opinions of the
Montreal bar.

Bernard M. Deschénes, Q.C.

For the great majority of the citizens of the province of Quebec, the family
is the sole valid basis of society and anything which may threaten the security of
this social unit is essentially bad. That is why marriage is there considered
indissoluble and divorce “a vinculo matrimonii” a destructive system.

Our law, however, recognizes the fact that unfortunately many couples are
unable, for numerous reasons, to continue living together. That is why the
system of legal separation is worked out in such detail. This system makes
provisions for all the consequences of separation, especially the decision of the
judge as to the custody of the children, rights to visit them and take them out,
alimony for the spouse and children, and also the decision on matter pertaining
to the separation by contract or even to judgment on matters of contractual
obligations. It is the real divorce “a mensa et thoro”.

However, the religious and social principles of a large proportion of our
population urge us not to exceed this limit and thus allow the dissolution of the
matrimonial bond. Although the consequences of the separation are usually
harmful to the married couple, the children and society, we are far from
convinced that remarriage is a worthwhile solution to this state of affairs. On the
contrary, in most cases, the unfortunate results of the separation will be so much
the more aggravated. The economic problems will be even more numerous! The
children will be even more disturbed by the arrival of a third or even a fourth
unfamiliar person in the family circle. All hope of reconciliation, slight as it may
be in many cases, will disappear!

However, divorce “a vinculo matrimonii” does in fact exist for the people of
Quebec. That is a hard fact. On the other hand, those who are not prepared to
permit the dissolution of the matrimonial bond in their own cases should allow
this right to those who do not share our religious and social convictions just as
they are preparing to allow it in the case of purely civil marriage which will
shortly be introduced into our legislation.

When we declare that divorce is an evil in itself, we are stating that it is an
existing evil and one that we must confront in an effort to restrict it as much as
possible. It is in this spirit that we propose the following recommendations:

1. The grounds at present recognized by the Canadian Senate should not be
extended. We acknowledge that adultery is a serious offense which one of the
partners may commit against the other. However, we are not prepared to accept
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the objection which is often raised in order to justify the extension of the
grounds for divorce, namely, that the proof of adultery is often faked or
fabricated for the purpose of obtaining a divorce, and we refer you to the
evidence given by the Honourable Judge A. M. Walsh on page 31 of your
discussions where he arrives at the conclusion that “in only 5 or 109 of the total
number of cases may the proof be faked”.

2. In the province of Quebec, jurisdiction in the hearing of divorce cases
should be delegated to the Superior Court. This is the tribunal which already
normally deals with all proceedings of a matrimonial nature. The judges on its
bench are familiar with the social background of the parties and represent the
principles which motivate the population as a whole. They are certainly more
fitted to pass judgment on this delicate matter than a judge from another
province sitting on the bench of the Exchequer Court would be.

It is true that the Honourable Judge Walsh who at present hears a large
proportion of the cases originating in the province of Quebec is a native of that
province, and we should give him tribute for carrying out his duties with insight
and understanding.

But if the jurisdiction for hearing the cases originating in the province of
Quebec was entirely entrusted to the Exchequer Court, there would be no
guarantee that only the judges of this court who are aware of our particular
problems and of our matrimonial law in general would be called upon to pass
judgement on those cases.

On the other hand, the Superior Court would have the immense advantage
of being able to deal at the same time with the consequences of the divorce as it
now does in cases of legal separation. The judge would then be called upon to
decide on the family problem as a whole and he would certainly be in a better
position to decide on the divorce himself if he was also aware of all the
side-issues and all the consequences.

Furthermore, in our desire to find the best possible solution to this problem,
we would add that if ever a real family court were created it would be advisable
to place the jurisdiction of divorce cases in its hands too.

The opinion has often been expressed that the Quebec legislators would
never accept such a delegation of authority to the Superior Court. We submit
that to date no serious attempt has been made in this direction and that neither
the civil nor religious authorities would shy away from the idea of studying the
problem and accepting the responsibilities it involves.

3. As a corollary to this delegation of authority to the Superior Court, it
would be necessary to introduce into the Civil Code the right to alimony in the
case of divorce as in that of legal separation, but only until remarriage occurs. In
fact, this right of one partner relation to the other does not apply in the case of a
divorce pronounced by the Senate. However, our tribunals maintain the right of
an allowance for the children.

4. The Federal Government should not legislate on divorce except in mat-
ters concerning the grounds for divorce. We are familiar with the opinion that
the provincial legislature alone cannot make valid amendments to the Civil Code
in the matter of marriage, except as regards the ceremony, but we are unable to
endorse it. In any case it would certainly not be appropriate and it is more than
doubtful whether such a law would be valid if the federal authority legislated on
matters ancillary to the divorce such as the custody of the children, the alimony
and the settling of the rights of ownership. It would definitely be more logical for
the provisions of the Civil Code relating to legal separation to be extended to
cover divorce cases.
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SUBMISSION
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of the
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by
THE MANITOBA BAR ASSOCIATION
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I PREFACE

The Manitoba Bar Association at the invitation of the Chairman of the Joint
Committee struck off a special committee to prepare a brief.
The members of the committee were:
Mr. Harold Kemp Irving, Q.C., Chairman
Mr. Joseph O’Sullivan, B.A. LLB.
Mr. Joseph J. Wilder, B.A. LLB.
Mr. Rudolph Anderson, B.A. LLB.
Mr. Stephen J. Skelly, LLB. (Hons.)
The Brief is presented as an unanimous report with an addendum by each

member who desired to do so, setting forth his own definition of Grounds for
Marriage Breakdown.

As is the case with most committee work this Brief though presented as an
unanimous report was the result of some compromise of views on the part of
each of the members. Each member had very strong personal views but where a
conflict of ideas arose, a way was sought to obtain an agreement. We were not
always successful. This Brief sets forth those areas where it succeeded.
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III SUMMARY OF RECOMMENDATIONS

A. Prologue

B.That bona fide residence of the Petitioner be sufficient to grant the court
jurisdiction to hear a petition for dissolution of marriage.

C. That a Federal Marriage Act be proclaimed wherein all civil ceremony
marriages must be performed by a civil ceremony then the marriage may have a
religious ceremony in a church of their choice.

D. That a dissolution of marriage be granted on evidence of a marriage
breakdown.

IV SUGGESTED REFORMS

A. Prologue

As far back as 1946 as evidenced by the Minutes of the annual meeting of
that year the Canadian Bar Association on a motion by Judge Fuller and
seconded by Mr. Coyne adopted the following Resolution:

That it is advisable to amend the Dominion Divorce Laws to give the
courts in addition to such grounds as already existed for granting dissolu-
tion, the following grounds:

(a) Desertion without cause for a period of at least three years;

(b) Gross cruelty;

(¢) Incurable unsoundness of mind existing for at least five years;

(d) Upon legal presumption of death
and that provision be made that the legislation should be effective only in such
provinces as may, by legislation action, adopt the same.

That was passed in 1946 and we are now entering the year 1967, and we still
do not have any changes in our Divorce Laws. The Law on Divorce which we
now have is based on the Matrimonial Causes Act of England passed in 1857 with
the amendments as they stood at July 15, 1870.

Meanwhile, in England, A. P. Herbert, was able to introduce a Bill which
amended the grounds for divorce incorporating in 1937 similar grounds to those
set forth in the Canadian Bar resolution of 1946 and in England there have been
amendments since 1937 as required which is the usual course of most living
legislation.

The act of 1857 though dead in England still rules here.

B. Jurisdiction

It is common ground that the concept of domicile as applied to Canada with
each of the ten provinces being considered as foreign country, one to the other is
a cumbersome concept. The concept of domicile developed in England where
nationality and jurisdiction for divorce purposes are one, becomes divisive in
Canada and distorts the original concept of domicile thus working an unnecessary
hardship upon Canadians. It is equally true, that Canadian domicile as such, is a
concept which cannot be administered as readily as English domicile and there
are many difficulties inherent in a Canadian domicile, and it would tend to
detract from those Provincial rights which have now become firmly entrenched
in the Canadian Constitution. It is therefore submitted that residence be substi-
tuted for domicile in order to give jurisdiction to a court. It is also submitted
that the simplest method of doing this, is to amend the present Divorce Juris-
diction Act, by widening the meaning of residence and by this simple method
allowing those Provinces to which it is applicable to have the right to hear
matters of divorce where bona fide residence is established. This would also
further the cause of equal rights for women.
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C. Marriage Act

It is further submitted that there is a present difficulty in Canada dealing
with divorce grounds because the marriage itself is not a purely civil matter. It is
a mixture of religious and civil matters. This is so because in the first instance,
although the State grants the Licence to marry it recognizes marriage ceremo-
nies performed by different religious bodies. However, the state only recognizes
a divorce granted by it. The state in granting the divorce becomes a party to a
breach of faith where a party marries under certain church vows and then allows
the State to dissolve the marriage on grounds contrary to the marriage ceremo-
ny. This difficulty could be avoided it is submitted, if the marriage ceremony in
Canada be changed by a Federal Marriage Act so that all marriages, in order to
achieve validity under the State Laws, must comply with the State regulations as
to marriage, and every marriage would need go through a civil ceremony before
this marriage would be recognized by the State, and once this marriage took
place, then each couple could, according to their belief, enter into a religious
ceremony of their own choosing. The state then would in its’ dissolution of
marriage only deal with that ceremony over which they have complete jurisdic~
tion, and they would dissolve the State marriage, and not be in the position of
interfering with religious beliefs.

D. Grounds for Divorce

It is also submitted that the grounds for divorce be widened. It is the
submission of the Committee that adultery and cruelty and desertion are only
symptoms of difficulties in a marriage and that a healthy marriage could survive
these symptoms and more and therefore need not in themselves be grounds for
dissolution. But where there is a complete breakdown of a marriage, even if
those symptoms do not appear, dissolution should be allowed. For it is agreed
that a marriage relationship which fosters hate and immorality, which in turn
breeds hate and immorality, in the children or others in the family, affects the
community as a whole. This is not to say that allowing the dissolution of a
marriage where it has broken down will be a panacea to the ills of the communi-
ty, but it does recognize that this is an unhealthy situation which should be
dissolved as it does not promote the health and welfare of the community as a
whole.

The marriage breakdown itself is a concept that is very difficult to define.
But a definition must be arrived at in order to allow the courts to adjudicate
upon the matter. The definition we have adopted is that put forward by Douglas
F. Fitch as set forth in the Canadian Bar Journal Volume 9 No. 2 April 1966
issue Page 92 and is as follows: Permanent breakdown of marriage shall be
proven by evidence that either:

(a) The Petitioner and Defendant have separated and thereafter have
lived separate and apart for a continuous period, except for a period
of co-habitation of not more than two months that reconciliation as a
prime purpose, of not less than three years immediately preceding the
date of the granting of the decree and there are no reasonable
grounds for believing that there will be reconciliation or

(b) 1. The Petitioner and the Defendant have separated and thereafter
having lived separately and apart for a continuous period of not less
than one year immediately preceding the date of the granting of the
decree and there are no reasonable grounds for believing that there
will be a reconciliation, and
2. The Defendant has been guilty of adultery or has during the
period of not less than one year habitually been guilty of extreme
cruelty.

All of which is is respectfully submitted by the Manitoba Bar Association.
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Mr. Fitch’s definition above referred to was agreed upon by the Committee
as a whole, but it did not reflect the opinions of the individual members
accurately and it was decided that each member would be allowed to add to the
definition and their individual additions are appended hereto.

ADDENDUM OF R. ANDERSON

I would recommend that a marriage breakdown evidenced by a separation
of one year, there being no reasonable grounds for believing that there will be a
reconciliation, would constitute a marriage breakdown and the Court having
jurisdiction could grant a dissolution of the marriage.

ADDENDUM OF S. J. SKELLY

I sincerely believe that marriage breakdown is the ultimate basis for relief
in divorce actions. I do not think it is possible to give a precise definition of
marriage breakdown. All we can say is that a marriage has broken down when it
is no longer possible for the parties to live together as husband and wife and
when the marriage is no longer any benefit to society and to the parties to that
union (including the children).

Consequently I do not consider that the grounds for relief suggested in the
brief constitute a definition of marriage breakdown, they are tests for marriage
breakdown. The suggestion has the merit that it does not rely solely on the
matrimonial offence and therefore brings relief to a larger number of people. I
do, however, feel that given the normal interpretation of “separated” i.e. by
consent, there is no provision to cover the situation where there has been
desertion. I would suggest therefore, that either desertion for 3 years prior to the
petition be added as a ground, or the separation ground be expanded to cover
this.

(I would respectfully refer you to the brief which I have personally submit-
ted to your committee where I have proposed a wider beakdown ground, paras.
18-28. There is also a discussion of the disadvantage of combining marriage
breakdown and offence grounds, paras. 36-40, and a discussion of marriage
breakdown, per se, paras. 43-56)
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ORDERS OF REFERENCE

Extracts from the Votes and Proceedings of the House of Commons: March :
15, 1966:

“On motion of Mr. Mcllraith, seconded by Mr. Hellyer, it was resolved—that
a Special Joint Committee of the Senate and the House of Commons be appoint-
ed to inquire into and report upon divorce in Canada and the social and legal
problems relating thereto, and such matters as may be referred to it by either
House;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Special Joint Committee, and that Standing
Order 67(1) of the House of Commons be suspended in relation thereto;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and that
Standing Order 66 be suspended in relation thereto; and

That a Message be sent to the Senate requesting Their Honours to unite
with this House for the above purpose, and to select, if the Senate deems it so
advisable, some of its Members to act on the proposed Special Joint Committee.”

“By unanimous consent, on motion of Mr. Mecllraith, seconded by Mr.
Hellyer, it was ordered—That the order of the House of Monday, February 21,
1966 referring the subject-matter of the following bills to the Standing Com~
mittee on Justice and Legal Affairs, namely:—

Bill C-16, an Act to provide in Canada for the Dissolution of Marriage
(Additional Grounds for Divorce).

Bill C-19, An Act to provide in Canada for the Dissolution and the Annul-
ment of Marriage.

Bill C-41, An Act to amend the British North America Acts, 1867 to 1965,
(Provincial Marriage and Divorce Laws).

Bill C-44, An Act to provide in Canada for the Dissolution of Marriage.

Bill C-55, An Act to provide in Canada for the Dissolution of Marriage.

Bill C-58, An Act respecting Marriage and Divorce.

Bill C-79, An Act to amend the Dissolution and Annulment of Marriages Act
(Additional Grounds for Divorce).

be discharged, and that the subject-matter of the same bills be referred to the
Joint Committee of the Senate and the House of Commons on Divorce.”

March 16, 1966:

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Bill C-133, An Act to extend the
grounds upon which courts now have jurisdiction to grant divorces a wvinculo
matrimonii may grant such relief, be referred to the Special Joint Committee on
Divorce.”
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“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Notice of Motion No. 11 be referred
to the Special Joint Committee on Divorce.”

March 22, 1966:

“On motion of Mr. Pilon, seconded by Mr. McNulty, it was ordered—That a
Message be sent to the Senate to acquaint Their Honours that this House will
unite with them in the formation of a Joint Committee of both Houses to inquire
into and report upon-divorce in Canada, and that the Members to serve on the
said Committee, on the part of this House, will be as follows: Messrs. Aiken,
Baldwin, Brewin, Cameron (High Park), Cantin, Choquette, Chrétien, Fair-
weather, Forest, Goyer, Honey, Laflamme, Langlois (Mégantic), MacEwan,
Mandziuk, McCleave, McQuaid, Otto, Peters, Ryan, Stanbury, Trudeau, Wahn
and Woolliams.”

LEON-J. RAYMOND,
Clerk of the House of Commons.

Extracts from the Minutes of the Proceedings of the Senate:
March 23, 1966:

“Pursuant ‘to the Order of the Day, the Senate proceeded to the considera-
tion of the Message'from the House of Commons requesting the appointment of a
Special Joint Committee of the Senate House of Commons on Divorce.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Roebuck:

That the Senate do unite with the House of Commons in the appointment of
A Special Joint,Committee of both Houses of Parliament to inquire into and
report upon divorece in Canada and the social and legal problems relating
thereto, and.such matters as may be referred to it by either House;

That twelve Members of the Senate, to be designated at a later date, act on
behalf of the Senate as members of the said Special Joint Committee;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and records,
to examine witnesses, to report from time to time, and to print such papers and
evidence from day to day as may be ordered by the Committee, and to sit during
sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”

March 29, 1966:

“With leave of the Senate,
The Honourable Senator Beaubien (Provencher) moved, seconded by the
Honourable Senator Inman:

That the following Senators be appointed to act on behalf of the Senate on
the Special Joint Committee of the Senate and House of Commons to inquire into
and report upon divorce in Canada and the social and legal problems relating
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thereto, namely, the Honourable Senators Aseltine, Baird, Belisle, Bourget,
Burchill, Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw, Haig and
Roebuck; and

That a message be sent to the House of Commons to inform that House
accordingly.

The question being put on the motion, it was—
Resolved in the affirmative.”

May 10, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Roebuck, seconded by the Honourable Senator
Croll, for the second reading of the Bill S-19 intituled; “An Act to extend the
grounds upon which courts now having jurisdiction to grant divorces a vinculo
matrimonii may grant such relief”.

The question being put on the motion—

In amendment, the Honourable Senator Connolly, P.C., moved, seconded by
the Honourable Senator Hugessen, that the Bill be not now read the second
time, but that the subject-matter be referred to the Special Joint Committee on
Divorce.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MacNEILL,

Clerk of the Senate.
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MINUTES OF PROCEEDINGS

TUESDAY, February 21, 1967.

Pursuant to adjournment and notice, the Special Joint Committee of the
Senate and House of Commons on Divorce met this day at 3:30 p.m.

Present: For the Senate: The Hounourable Senators Roebuck (Joint
Chairman), Aseltine, Belisle, Fergusson and Gershaw—5

For the House of Commons: Messrs. Cameron (High Park) (Joint Chair-
man), Aiken and McCleave—3

In attendance: Peter J. King, Ph. D., Special Assistant.

The following wtinesses were heard:
(1) The Unitarian Congregation of Don Heights, Scarborough, Ontario:

Reverend Kenneth Helms F. Stewart Fisher, Barrister at law.

(2) Professor Julien D. Payne, Faculty of Law, University of Western

Ontario.

The following briefs and articles are printed as Appendices:

45.

46.
47.

48.

49.
50.
51.
52.
53.

54.

55.

56.

57.

58.

Resolutions passed at the 4th Annual Meeting of the Canadian Un-
itarian Council in Winnipeg on May 8, 1965.

Brief by Professor Julien D. Payne.

Article by Christopher Lasch entitled Divorce and the Family in
America.

Article by Douglas F. Fitch entitled As grounds for divorce let’s
abolish matrimonial offences.

Article by Donald J. Cantor entitled The right of divorce.

Article by B.D. Inglis entitled Divorce reform in New Zealand.
Article by R.T. Oerton and A.R. Green entitled Marriage breakdown.
Article by G.R.B. Whitehead entitled Divorce reform in Canada.

Article by Neville L. Brown entitled Cruelty without culpability o1
Divorce without fault.

Article by David R. Mace entitled Marriage breakdown or Matri-
monial Offense: A clinical or Legal approach to divorce.

Article by Patricia M. Webb entitled Breakdown versus fault—recent
changes in United Kingdom and New Zealand divorce law.

Article by William Latey, Q.C., entitled Divorce law in Australia—
Federal Uniformity.

Article by W. Kent Power Entitled Marriage and Divorce-United
Kingdom-Royal Commission on Marriage and Divorce-Some points
of interest for Canada.

Article by Zelman Cowen and D. Mendes Da Costa entitled Ma-
trimonial causes Jurisdiction: The first year.

879
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59. Article entitled Divorce—Australian statute establishes wuniform
federal law for marital actions—Matrimonial Causes Act 1959, Act.
No. 104 of 1959 (Austl.).

At 5.40 p.m. the Committee adjourned until Thursday next, February 23,
1967 at 3:30 p.m.

Attest. Patrick J. Savoie,
Clerk of the Committee.




THE SENATE

SPECIAL JOINT COMMITTEE OF THE SENATE AND
HOUSE OF COMMONS ON DIVORCE

EVIDENCE
O1TAWA, Tuesday, February 21, 1967.

The Special Joint Committee of the Senate and House of Commons on
Divorce met this day at 3.30 p.m.

Senator ARTHUR A. ROEBUCK and Mr. A. J. P. CaMERON (High Park), co-
chairmen.

Co-Chairman Mr. CAMERON: Honourable senators and members of the
House of Commons, we have a quorum. Our first brief today will be from the
Unitarian Congregation of Don Heights.

It will be presented by the Reverend Kenneth N. Helms, who was born in
Peoria, Illinois, 31 years ago. He was educated at Illinois Wesleyan University;
graduated from Bradley University in 1958 as Bachelor of Science in Sociology;
and graduated in 1962 from Meadville Theological Seminary, University of
Chicago.

He is President and Chairman of the Human Relations Council, Muncie,
Indiana; he is a member of the American Civil Liberties Union; he is religious
adviser to Unitarian university students at Ball State University, Muncie, In-
diana, and he is minister of the Unitarian congregation of Don Heights, Scar-
borough, Ontario.

He is accompanied by Mr. Franklin Stewart Fisher, who was born in Toronto
33 years ago. In 1954 he graduated from the University of Toronto. He studied at
Osgoode Hall; and he was called to the Bar in 1958. He is an elected trustee of
the County of York Law Association, and Chairman of the County of York Legal
Aid Program. He has been Director of the United Nations Couchiching Confer-
ence for secondary school students since 1962. He is partner in the firm of
Ludwig, Fisher and Holness, and practises in the city of Toronto.

Co-Chairman Senator ROEBUCK: Mr. Co-Chairman, before we start the more
serious proceedings, I have a letter from Mr. R. B. Guss, whom members will
remember, who addressed us at the last meeting, with Mr. Palmer.

His concluding sentence is:

Will you please express to Senator Fergusson and the other senators
our sincere thanks for the courteous attention.

Co-Chairman Mr. CAMERON: The Reverend Kenneth Helms will present the
brief now.

Reverend Kenneth N. Helms, Minister of the Unitarian Congregation of Don
Heights, Scarborough, Ontario: Honourable co-chairmen and members of the
committee, before reading the brief, may I say something as to the background?
Mr. Stewart Fisher, a member of my congregation, was the recipient of the
proceedings of the work of this committee. He and I became interested in the
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topic of divorce reform. We brought this to the attention of the members of the
congregation. A small committee was established to study the proceedings and
present a report to the congregation. At that time we received unanimous
support for the brief now being presented.

Appended to the brief you will find the 1965 Unitarian Council’s proposals
on divorce reform, which were presented at the fourth annual meeting of the
C.U.C. It is comparable in background, and I received permission of the Chair-
man of the C.U.C., which represents all Canadian Unitarian congregations, to
append it to our brief, because of the similarity and the parallel in the interest
expressed.

Unitarianism

While identified with the great evolution and reform that has taken place in
all Christian churches since the Protestant Reformation, Unitarianism has car-
ried the idea of the supremacy of the individual conscience to a logical conclu-
sion, namely: by creating a religious movement that permits the individual to
come to his own conclusions which are meaningful to him concerning the validity
of God and the nature of man, without the assistance of dogma, creed or outside
authority.

The result has caused Unitarians to evolve outside of Christianity in the
direction of a more humanistic, scientific and democratic approach to religion.

Theologically, Unitarianism, as a term, is as ancient in its claims as
monotheism itself, and its historical premise of the Unity of God was a decisive
issue in the earliest doctrinal controversies within the Christian church.

Denominationally, Unitarianism came to prominence in the wake of the
successive waves of humanism, rationalism, and reform that swept Europe in the
16th Century and has been a recognized denomination and received religion
since the middle of that century.

Recently, Unitarianism has devoted its primary religious activities to the
ethical and moral implications of the Naturalism, Humanism and Rationalism
that have informed its spirit and that underly its present reliance upon the
scientific method, as that method best suited to human inquiry, and democracy
as the finest embodiment of those principles best suited to human institutions.

Co-Chairman Senator RoEBUCK: Would you mind giving us some informa-
tion as to the numbers of either churches or congregations in Canada?

Rev. HELMS: Yes. The number of constituent members of Unitarianism in
Canada at this point is 15,000. That is across Canada. It is not, as you can tell, a
particularly large denomination.

Co-Chairman Senator RoEBUCK: How many churches would that be?

Rev. HELMSs: I am sorry, but I am not sure.

Co-Chairman Senator RoEBUCK: Thank you.

Rev. HeELMs: I would like now simply to summarize, or give you the

summary as indicated on page 2 of this Unitarian Brief, and then I will turn the
remaining portion of the brief over to Mr. Fisher.

This is the summary of the brief:

1. Support of marriage breakdown principal as opposed to matrimonial
offences and grounds principal.

2. Test of marriage breakdown is not judicial enquiry but thq judgment
of the husband and wife as evidenced by consent or separation.

3. The question of divorce should be determined not by the attempt to
preserve the institution of marriage at all costs but is to be deter-
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mined in the light of the civil rights and liberties of husband, wife
and family.

Co-Chairman Senator ROEBUCK: Thank you. Mr. Fisher?

Mr. Franklin Stewart Fisher: Thank you, Mr. Chairman. I would like to
proceed now with the operative part of the brief. I might say that we did, after a
great amount of documentation, attempt to confine this brief to the essential
points in order to make it a real brief. I might say that it was also our intention
not to come before this group, if we did not feel we had anything original to
contribute. But after reading the briefs that were submitted to you we feel that
the significant point of what we are trying to say to the committee is that we
have found the briefs to accentuate the idea of the preservation of marriage at
all costs. And this is a simple statement, I think, of the differences we have
found. Our concern is with the individual liberties of the husband, wife and
family. That has been our paramount consideration and, hence, the reason for
our brief.

I would like to read from the brief, starting at page 3.

We, the Divorce Reform Committee of The Unitarian Congregation of Don
Heights, owing no absolute allegiance to any authoritative body, creed or dogma
and governed as free men and women by the dictates of our own conscience, our
reason and the accumulated wisdom of our race, deplore the fact that man is in
many cases imprisoned by the institutions that he has created and thinks in
terms of reform within these existing institutions rather than questioning the
validity of the institutions themselves.

I might add that I recently gave a talk on marriage, which I entitled “Of
Human Bondage.” The significance of that statement is the fact that as human
beings we have institutions, and such still exist, which we created that are of
human bondage and often, while we think in terms of reforming a particular
institution, it seems to me that we must examine the very essence of the
institution itself.

This is what we are requesting in the brief:

Realizing that the present divorce laws and nearly all of the submissions to
the committee have as their paramount theme the preservations of marriage and
the family, and as a result have been, in many cases, callously indifferent to the
civil rights and liberties and the welfare, growth and happiness of the in-
dividuals within the marriage and family;

Acknowledging that where hate and fear have replaced love in a family
relationship that it is in the best interest of the spouse, the children and
therefore society to end the relationship—and this has been emphasized by many
of the briefs submitted;

Aware that the present archaic laws relating to divorce do not reflect the
change in the economic structure of the family and the changing religious and
sexual attitudes of Canadians and are an interference by the State that is
oppressive and seriously prejudices the happiness and well-being of men, wom-
en and children throughout Canada;

Realizing that the separation of Church and State is historically to be
preferred and that the individual in a pluralistic and free society, whether part
of a majority or a minority, must be free to follow the dictates of his own
conscience with respect to legislating divorce laws and making use of them—and,
interestingly enough, historically we have felt that marriage has been a religious
institution which, in a pluralistic society, as most of your briefs have indicated, is
an anachronism and something which should not continue. In unitarianism we
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have found, by freeing individuals to follow the dictates of their own con-
sciences, you can evolve into a sort of freedom situation, and we say that the
same thing is true of marriage. If you al'ow individuals to create their own
relationship, you will get the type of freedom in relationship which we are trying
to get;

Recognizing that state interference in divorce is justified if it attempts to
insure that none of the individuals in the family become wards of the state;

Therefore: We are proposing that, in legislating with respect to marriage
and divorce, the paramount considerations must be:

1. The civil rights and liberties of the individual members of the family
rather than the tendency to preserve the institution of marriage at all costs.

2. The enforcement of the obligations and responsibilities of spouses in order
to prevent members of the family from becoming wards of the state.

Therefore, with respect to dissolution of marriage we are resolved that:

1. Subject to the question of support as hereinafter set out, marriage shall
be dissolved upon the consent of both parties.

I have yet to find an answer to the proposition that, if two adult human
beings wish to dissolve their union, the state has any interest to maintain it. I am
referring, of course, to a couple without children. Children obviously complicate
matters.

It is an unnatural interference with the cvil rights of individuals for the
state to attempt to preserve a marriage that, on the voluntary admission of both
parties, has broken down.

Of course, that is the principle of marriage breakdown that we are support-
ing.

2. Upon proof by either the husband or the wife that the spouses have been
living separate for a total period of two years.

Very briefly, we found our real problems in coming to a decision in this
area, and, if we are consistent, we consider this problem in the light of civil
rights of the husband and the wife and we say this: If one partner of the
marriage says he does not want to preserve the marriage and the other party
says that she does, the feeling is that the—let us say it is the husband who
does not want to preserve the marriage—the feeling is that it is his civil 'right
not to want to preserve it. However, if the wife wishes to preserve the marriage,
her civil rights have to be respected as well.

We felt that a two-year period was sufficient to allow the spouse who wxshed
to preserve the marriage to attempt' to keep the marriage going, by counselling
or whatever means, was desired. However, if this is not possible, you do not have
a marriage if you have one person who still refuses to go on with the marriage,
and, therefore, you must dissolve the marriage. This seemed a fair type of
compromise.

The next heading is “Support”.

Support

3. Upon application to the court for dissolution, the court shall order the
equal division of all property acquired during marriage by either spouse.

This is on the basis of a partnership relation. Any assets acquired in a
partnership are, on dissolution, split in two, and I might say that the Ontario
Government in its Law Reform Commission is attempting to do exactly this.

4. No dissolution of the marriage shall be granted unless and until the court
is satisfied that arrangements, for the care and upbringing of every child of the
marriage and of the family who is under the age of sixteen years, have been
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made and are satisfactory or are the best that can be devised under the
circumstances.

5. With respect to the support of the wife, the following factors should be
taken into consideration:

(a) Whether she has the custody of the children.

(b) The wife’s assets, income and ability to support herself.

(c) Payments by the husband during a period of rehabilitation of the
wife.

Very simply, our feeling was that it is not in the interests of husband or wife
to have the situation that now exists, where a husband will have to pay for an
indefinite period or for all of his life for the support of the wife. We picked on
the term “rehabilitation,” because in fact that is the type of payment which a
husband should be responsible for to attempt to rehabilitate the wife to take a
useful place in society.

6. It is in the interest of the state to enforce the collection of support on
behalf of members of the family. This is, in fact, one of the more serious things
not being done today. In the City of Toronto there is something like $10 million
paid out for the support of deserted wives and children and something like
$56,000 being collected from the husbands who have the obligation to support
them, and it is obvious we are not doing this as a society. I as a taxpayer have an
objection to this. If I have to pay for somebody else’s children who have become
wards of the state I object to it.

Counselling -

7. Skilled counselling services shall be made available for persons prior to
marriage to include responsibilities of marriage, budgeting, sex, child care and
family planning.

I might say this is one of the most important aspects of our brief. It is
something which is entirely neglected, this type of counselling before marriage,
which is so necessary.

8. Counselling should be available at every stage of the marriage.

I might add that there should not be compulsory counselling, which some
have suggested, but the type which is available for those husbands and wives
who wish it.

Again, as I say, and as Rev. Helms said, we have added as an appendix a
resolution passed by the Unitarian Council that is similar to ours, but in fact we
did not use it when we drew up our brief. We did not have any recourse to that. I
think it goes to show that Unitarians seem to think alike in this area of divorce
reform.

_That is the conclusion of the brief. The thing we are attempting to show as
being significant about our brief is that we must consider in any talk of marriage
and divorce the civil rights of the husband, wife and children. That is the most
important aspect of marriage.

Co-Chairman Mr. CAMERON: Thank you for your very interesting and
informative presentation. It is our usual practice to have the members of the
committee ask questions, if they are so inclined, and we trust that you will
follow this pattern and try to supply the answers to the questions that are asked.

Senator BELISLE: With reference to page 5, paragraph 5 under (c), could I
ask the honourable gentleman how long does he feel that a payment should be
made towards the rehabilitation of the wife?

; Mr. F1sHER: This should vary in each instance. I think in the type of divorce
which I see where the husband and wife sit down and work out the situation, the
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husband would pay towards the tuition of the wife at a university or at a
teachers’ college for a year so as to allow her to take on high school teaching. In
most instances we are not in a position to have the wife stay home and look after
the children. That is not possible in our society. Most husbands do not make that
kind of money. So we try to work it out that the wife becomes a self-supporting
member of society so that she can take her own place in society.

Rev. Mr. HELMS: I might say that the 1965 resolution of the C.U.C. makes
mention of the concept of domestic courts, which I think is what we are
assuming in our presentation, but we felt it was not in keeping with the brief
for us to enter into procedural arrangements or the arrangements envisioned by
a court to carry out the proposal. But it does raise the concept of the domestic
court where it would have to be considered from the point of view of making the
spouse a self-supporting member of society.

Senator FERGUSSON: Referring to page 5, also, Mr. Chairman, in paragraph 3
there is a provision for an equal division of all property acquired during the
marriage at the time of the application for dissolution. Would this mean that all
property that either the husband or the wife had acquired should be divided?
What would be the situation if one of them had inherited a large fortune? Should
that be divided equally at the time of this dissolution?

Mr. FisHER: This is a difficult question. I think our feeling was that it was
really what was acquired through the joint labours of the husband and wife
rather than any windfall that might accrue to either one of them. This does not
mean that the inheritance would not be made use of, because it certainly would
be used for the support of the children. But really what we had in mind was
whatever accrued to the partnership as the result of the toil of the two partners
working together. I think we had more in mind the fact that the wife normally
works in the home and certainly is not earning any salary, but she is certainly
entitled to half of what the husband is earning.

Senator FERGUSSON: I quite agree, but I wanted clarification.

Mr. AIREN: I have a question based on the same section on page 5. Would it
be fair to say in respect of items 3, 5 and 6 that they are very general in nature:

and that they would be very difficult to work out in practice as part of divorce:

proceedings?

Mr. FisHER: Well, in fact as I understand it, 3, 5 and 6 come within the
domain of the provincial government and they certainly do so in Ontario at the
present time. There they have got out a very large volume of recommendations
in this area, and in fact whether this committee intends to deal with anything
more than the dissolution of marriage, I don’t know. But I agree that the
provinces are charged with the question of property, and I would think that this
is more in their domain at the present time under the jurisdiction of the British
North America Act.

Mr. AIKEN: Section 4 seems to be reasonable and it seems that this commit-
tee could deal with this as part of the divorce legislation. I also had a question on
item 3, but I don’t know how this could be carried out in practice—that the court
could order equal division of property acquired during the marriage. It would be:
difficult to decide what had been acquired during the marriage as opposed to that
which had been acquired before the marriage. Anybody who has had dealings
with succession duties knows how difficult it is to try to show what had been:
acquired by the husband and by the wife individually. I quite agree with the
comment that in practice this might prove to be extremely difficult. Likewise in
paragraph 6 where you deal with enforeing the collection of support on behalf of’
the family. Could this be done other than in the provincial domain?
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Mr. FisHER: We had a suggestion to show how this could be done. For
example, there is no reason why somebody should not have a red social security
card which would be presented on taking up employment, and this would mean
an automatic deduction by the employer for the support of the children. You
might say that this is an interference with the person’s liberty, but I also
consider it an interference if I have to pay for somebody else’s children. I know I
am paying today for a great number of children which the state is having to
support.

Mr. AIKEN: Could this be done on a national basis?

Mr. FisHER: Yes. It has been my experience that a husband on having a
judgment rendered against him does not mind, as a rule, supporting the chil-
dren, but he objects to supporting his wife and he leaves for another jurisdiction
in perhaps Alberta or Saskatchewan, and in my experience such judgments have
been almost impossible to collect.

Mr. AIREN: I can see the desirability of having some agreement on methods
of collection. I know the Province of Ontario is moving towards assignment of
these judgments by the deserted wife in a manner in which the province can
enforce collection, but I find it difficult to think that we could do anything with it
under federal legislation.

Mr. FIsHER: I was trying to press upon the Provincial Law Reform Com-
mittee that they should make a presentation to this group. It seems to me they
were talking about it. I don’t know whether they have made a presentation or
not, but they were thinking of making a presentation along these lines.

Mr. AIREN: Again in the field of counselling, it would give rise to one of
these joint jurisdictional problems that really, I feel, belong to the province
except at the point where divorce becomes a possibility.

Mr. FisHER: We discussed this but found it was difficult to separate them.
They all seem to go together. This applies particularly when you consider the
individual liberties of the partners to the marriage.

Mr. AIKEN: Thank you for pointing out to me what the difficulties are here. I
would appreciate it if there were some way of handling these suggestions,
particularly the portions with regard to support. I have had experience in the
family court and I agree entirely that there is not one in 20 of these orders that
are actually collected if the husband does not want to pay. He just takes off and
very freely takes employment somewhere else, even within the province, or
outside the province, if they bother him too much.

Mr. McCLEAVE: I wonder with regard to this property division if any
thought had been given to a division of the debts upon dissolution of the
marriage.

Mr. FisHER: I think the same thing applies.
Mr. McCLEAVE: That they divide them equally?

Mr. FisHER: Well, it would seem to me if you are dividing the assets you
would have to use them to get rid of liabilities.

Mr. McCLEAVE: However, my main area of questioning is the conciliation
field, so I do not let down the third-year law students at Dalhousie University
who are preparing a brief feverishly for us, Mr. Chairman, and hope to have it
here before the conclusion of our hearings.

It seems to me you do not make enough allowance for the fact that one party
may be less willing to break up a marriage than the other, and the less willing
one being able to persuade the more willing one to enter into the conciliation
process.
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Mr. FisHER: We have felt, again, the problem of there being any need for the
marriage at all if one party is not interested. In other words, marriage, it seems
to us, is the continuing consent of both parties to live together under that
arrangement. If one party decides that he is not going to exist in that relation-
ship, it just does not really matter what the other person thinks, as long as they
are given the opportunity and their rights are well enough protected to give
them sufficient time to persuade the errant spouse to come back to the family.

Mr. McCLEAVE: I think the experience in the California and Los Angeles
conciliation courts is that if you can possibly get both sides to agree to go to the
counselling or conciliation table, the chances of saving the marriage are as high
as 47 per cent. Once you go beyond that stage and writs and petitions are issued,
the chances drop very rapidly.

Mr. F1SHER: Our suggestion is that in the two-year period there would be a
chance for it to be made available.

Mr. McCLEAVE: If one party refused, this method would not really be
effective.

Mr. FisHER: If you had some arrangement whereby if these parties took
counselling they could speed up the two-year period, that is the only way
perhaps you could get a reluctant spouse to go to counselling. Our belief is that
you cannot coerce people to go to counselling.

Mr. McCLEAVE: May I ask you if you, in your own ministry, have felt you
have been able to avert the breakup of marriages by counselling yourself?

Rev. Mr. HELMS: I think it is possibly true that counselling, to an extent,
would avert these breakups. It very much depends on the severity of the
problem that is brought to a counselling situation. If it has been going on for a
long time and is highly aggravated, then the possibilities are less if a great deal
of animosity has been created. If they find themselves faced with particular
problems and are in ruts, and it is possible to get them out of the ruts and that
their thinking be realigned in a more open way, and through this kind of opening
in counselling they themselves realize the possibilities of marriage—not really
through any real, positive action by a minister or a counsellor, but just getting
them out of the rutted ways of looking at it, you try to get them to open up
communications so it does not terminate in a divorce. But I have not found any
way of assuring, nor am I interested in assuring the continuation of an old
marriage through persuasion. I think one of the most sobering effects to people
thinking about divorce is a good, honest talk with a lawyer. It costs tco much and
the stakes are too high. They have to divide their debts and face accusations of
adultery, and they say, “Well, maybe we will think about it twice.” However, I
am not saying this is really a healthy situation.

Mr. McCLEAVE: I hoped we would have one group of witnesses before us
who would never mention the word “adultery,” but you have just destroyed my
hope.

Rev. Mr. HELMS: That is the law as it stands, and I would much prefer to see
it changed.

Senator ASELTINE: Does not paragraph 3 raise a constitutional question?
Under the B.N.A. Act property and civil rights are both under the jurisdiction of
the provinces.

Co-Chairman Mr. CAMERON: Mr. Aiken was discussing that with the
witness.

Senator ASELTINE: I wondered if you considered that when you made this
recommendation.
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Mr. FisHER: Yes, we have, but feeling it was all so much part and parcel, we
had to cover the whole spectrum of marriage. That included property. I agree it
is a provincial matter, but we understand the province is making this particular
recommendation.

Senator GERsHAW: With regard to your paragraph at the bottom of page 4,
do you not think it would make divorce altogether too easy? It just says if both
consent to it, and then you speak of civil rights. Is it not primarily the duty to
make the marriage a success? Might it not just be a temporary disagreement
that would resolve itself and the marriage could go on? It seems to me it is
making divorce a little too easy.

Mr. FisHER: The feeling now is you have at the present divorce by consent.
That is, in fact, what we operate under now. The only trouble is that consent
involves some discussion of adultery between the husband and wife. It does exist
at the present time.

As far as making divorce too easy, I would answer that by saying that
divorce statistics on the rise are not necessarily a bad thing. I would think, on
the contrary, they may very well mean that two people who are in human
bondage are working at a marriage, and they are allowed to be free to attempt
to establish a decent relationship. Divorce statistics show the second marriage
has a far better chance of success than the first because the first was usually
contracted by very young people for the strangest reasons. People who marry
for the second time do it soberly and with a great deal of thought. In fact, the
third point we are making is that it is not up to the state to interfere and decide
whether marriages are being gotten out of easily or not. It is a matter for the
individuals themselves to decide, whether their relationship is going to continue
or whether it should end. The state really has no right to interfere. In other
words, we are not suggesting the Government has a right in this matter. We
say they do not have a right in this matter of interference with two adult
individuals, where there are no children, to say they should stay married if
both do not want to. I have yet to hear any reason why these two human beings
should stay together.

Senator BELISLE: I think I heard a while ago one of the witnesses expressing
a concern for what is real religious bondage. I wonder if the honourable
gentleman would say what he is referring to on page 5 when he mentions
“counselling.” Is he referring to religious or legal counselling? Are you referring
to counselling by the courts or counselling by the churches?

Rev. Mr. HELMS: The expression “human bondage” has been added to the
text.
Senator BELISLE: I think Mr. Fisher used the word “bondage”.

Rev. Mr. HELMS: Whether or not this counselling had to be worked out
directly from the religious standpoint?

Senator BELISLE: Yes.

Rev. Mr. HELMS: I would have to say the words “human bondage’ are not
my own in this instance. Again, what I think both you and I and the congrega-
tion felt was that we were dealing with this matter more directly from the point
of view of the continuation of the marriage by the partners, and we were not
getting into court arrangements. What I intended was counselling services and
the use of those services in the marriage early on. We have family counselling
service agencies available to the community today. I am less interested, quite
frankly, in whether that counselling comes from a qualified minister, if he is
engaging himself in consultations on marriage and marital problems, or from a
secondary agency. The important thing is that the man be qualified, and that the
people who receive this kind of counselling be able to receive it, and have it
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provided. So, I cannot choose between religious counselling and secular counsell-
ing. The responsibility for and the availability of the counselling are the impor-
tant things. I cannot distinguish between them.

Senator BELISLE: In other words, you feel that counselling by the Depart-
ment of National Welfare, for example, would be the equivalent of counselling
by a recognized minister?

Rev. Mr. HeLMms: Frequently, sir, it is superior because those people are
better qualified—although, not necessarily. But, if there are qualified people in
these secular arrangements so-called, then the advice given by those people,
because of their very educational qualifications, is superior to the advice given
by a minister.

Mr. FisHER: I think that the individual should have a choice as to whether
he goes to the minister of his own church, or to somebody quite apart from the
Church.

Senator BELISLE: Do you not think that a counsellor from the Department of
National Welfare would have only a degree in social welfare, while a minister
would have much more than that.

Rev. Mr. HELMS: Yes, he has a B.D., or what is generally known as the
degree of Bachelor of Divinity, and I am not sure what that qualifies him for.
Again, I think the important point is one of qualification, and I say that in the
instance where a minister is qualified for marital counselling, or any other kind
of counselling, it is important in the ministerial discussion or counselling session
that increasing emphasis be placed on the fact that if the minister finds himself
in the area of psychiatric counselling or marital counselling that is beyond his
capacity, then he should refer the matter. He should not deal with anything that
is beyond his capacity. Therefore, the concept in any counselling should be one of
qualification. If the matter requires referral to a secular agency then it is
important that that should be done. I think it is important for the minister
himself.

Senator BELISLE: Then my last question is: Who should pay for it?
Rev. Mr. HELMS: Who should pay for what?
Senator BELISLE: The counselling?

Rev. Mr. HELMS: As it stands right now, in the instance of most ministers,
there is no pay, so the state may be assured that ministers do not get paid for this
kind of counselling. When it comes to secular agencies, like the Family Coun-
selling Service and many others, I suppose they are already provided for. Any
extension of their funds would have to come from taxes or other sources of
revenue. It might be interpreted as a broadening of some agencies, particularly
those concerned with marriage and divorce, particularly in those matters where
referral from family counselling is necessary. We are short in the area of
qualified psychiatrists who are able to get into the backgrounds of people who
are in marital trouble. There ought to be supplementary provisions to cover this
area of marriage, and the money for that will have to come from taxes. Tax
money is being allocated to other less important matters. At the present we have
no proper procedure for the alleviation of the distress of people with marital
problems, or of dealing with it intelligently.

Co-Chairman Mr. CAMERON: Are there any other questions? If not, I will
ask Senator Roebuck to say something at this time.

Co-Chairman Senator RoEBUCK: I should like to say something at the
conclusion of this most interesting presentation. Mr. Fisher, I think you were
entirely right when you decided to come and not repeat what somebody_ else 'has
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been saying, but to give a real presentation of your own thoughts. You have
given us a very great deal to think about.

When you appeal to us on your basic principle of freedom you ring a bell, of
course, in both the House of Commons and the Senate. We take no second
position to anybody in our love for freedom, or feeling that too much free-
dom usually has to be cured by more freedom, but we always append to that the
thought that freedom must be limited by the equal freedom of all others. If we
could bring greater freedom to the marriage relationship, and to all those people
who are engaged in it, we would do a great service for the people of Canada.

The details are another matter. You will agree with me, I think, that we as a
committee have a very difficult problem on our hands. But, as I have said before,
you have really given us something to think about. On behalf of the committee I
thank you for coming here. We appreciate this demonstration of your public
spirit in coming here and giving us of your time and your thoughts, and those of
your congregation.

Co-Chairman Mr. CAMERON: I should like to introduce to the committee
Professor Julien David Payne, who was born in Nottingham, England, on Feb-
ruary 4, 1934. Professor Payne is married and has two children.

He attended the Faculty of Law of King’s College, University of London,
England, as an undergraduate from 1952 to 1955. He was awarded a research
scholarship, and undertook graduate studies at the same college from 1955 to
1956.

From 1956 to 1960 he served as a lecturer at Queen’s College, Belfast,
Northern Ireland. From 1960 to 1963 he served as Assistant Professor at the
University of Saskatchewan. In 1963 he was appointed a member of the Faculty
of Law of the University of Western Ontario, where he presently holds the
position of Associate Professor. In 1965 he was appointed as Research Associate
to the Ontario Family Research Project, and he is still serving in that capacity.

He was called to the Bar, and enrolled as a solicitor of the Province of
Ontario, in 1965. I might add that he is also the editor of the second edition of

Power on Divorce.

Professor Julien David Payne, Faculty of Law, University of Western Ontario:
Mr. Chairman, I think that having regard to the fact that time is of the essence,
it would be easier on the committee and myself—

Co-Chairman Mr. CAMERON: Just a minute. I forgot to state—and I was
instructed to do so—that Professor Payne would appreciate it if members of the
committee would ask questions as he goes along, if questions arise in their minds,
rather than waiting until the end. Professor Payne will be glad to answer
questions at the end of his presentation, but if during the course of it questions
arise in the minds of the members of the committee then I would ask them not to
hesitate to ask them of the Professor.

Professor PAYNE: First, I should like to say that I am here in a personal
capacity. I do not represent any organization or association.

Mr. McCLEAVE: Perhaps by the time you are through you will be able to
write a third edition of Power on Divorce, and include in it a lot of new grounds.

Professor PAYNE: I should perhaps state that if I did rewrite Power on
Divorce I would not be motivated by the financial consideration. The financial
consideration alone would be sufficient reason to recommend no change in the
Canadian divorce laws.

Perhaps I could be allowed to raise these thoughts, and explain my reasons
in answer to questions from the committee. If that is agreeable perhaps we can

proceed more quickly than we otherwise would.
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892 JOINT COMMITTEE

The first matter to which I direct my attention in this report is grounds for
divorce, and I think the wisest procedure is to take each in turn. I would suggest,
therefore, that you refer to page 29. By way of generalization let me say that the
first 28 pages of this report or brief discuss general considerations which consti-
tute the premise upon which I propose certain recommendations for change.

The first recommendation is that adultery be retained as an independent
ground for divorce. Unless any questions are directed to me I think it unwise to
devote too much attention to the reasons for individual recommendations.
Therefore, in the absence of questions I will proceed to the second ground for
divorce, which is rape, sodomy, or bestiality.

These grounds are presently recognized in Canada in several jurisdictions,
but they are available only in the case of a wife’s petition. I would suggest that
they be made available at the instance of either the husband or the wife—that is
to say, that either spouse should be entitled to petition for divorce on proof of
rape, sodomy or bestiality committed by his or her partner.

To the issue of cruelty as a ground for divorce I will devote more attention
because it does raise some very substantial questions. At the present time the
concept of cruelty in matrimonial cases in Canada generally conforms to the
definition adopted by the House of Lords in England in the case of Russell v.
Russell [1897] A.C. 395. In that case it was said that in order to establish
matrimonial cruelty in England for purposes of divorce, also for judicial separa-
tion and ancillary remedies such as alimony and maintenance, it was essential to
establish injury to health or reasonable apprehension thereof.

In the first part of my brief I suggest that this definition be extended to
include intolerable and insulting conduct, and that in all cases where crue'ty is
alleged in a petition for divorce the court should be satisfied that the party
seeking matrimonial relief cannot be expected to live with the other spouse after
he or she has been guilty of the intolerable, insulting or injurious conduct
alleged in the petition.

In suggesting this extended definition of cruelty, I would make reference to
the legislation which presently exists in the provinces of Alberta and Saskat-
chewan, where, for purposes of judicial separation and alimony, cruelty is
defined by statute in a manner not dissimilar to the manner that I recommend.

In Alberta and Saskatchewan, cruelty is defined to include injury to health
and reasonable apprehension thereof, and also insulting or intolerable conduct,
being of such a nature that renders marital consortium impossible.

I am not actually quoting from the statute, I am paraphrasing its contents,
and it is referred to in page 33 of the brief.

The second issue concerning the definition of cruelty is that of intention, and
here I favour adopting the attitude which was favoured by the English House of
Lords in the case of Gollins and Gollins [1963] 3 W.L.R. 176, which has been
brought to the attention of this committee on previous occasions. In that case the
House of Lords emphasized that in crue'ty the primary concern of the court
should be directed to the consequences of the conduct complained of rathe;' than
the culpable intent of the respondent. I would suggest that any definition of
cruelty should conform to this principle established by the House of Lords.

Co-Chairman Senator ROEBUCK: In that case the husband would not go to
work, and the wife supported him for a considerable length of time until at last
her health failed her. Is that not so?

Professor PAYNE: I think the principle defined is clearly that the culpable
intent of the party is not all important, that the all important consideration is the
effect of the conduct complained of on the petitioner—is it intolerable, does it
render marital consortium impossible? If so, then the courts are inclined to find
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crue'lty, notwithstanding the absence of wilful or malicious misconduct, or indeed
intentional misconduct.

Perhaps I might add that the decision in Williams ». Williams [1963]
3 W.L.R. 215 applies the same principle as Gollins v. Gollins in holding that
insanity may constitute no defence to a charge of cruelty. I think this is
reasonably clear. Crue'ty as a ground for divorce exists not to punish the
offending spouse but to afford protection to the innocent spouse.

Mr. McCLEAVE: Why argue there should be a statutory definition, when it
seems to me that the Gollins case and the Williams case and other recent cases,
at least in the English jurisdiction, form a pretty broad ground within which one
could work?

Professor PAYNE: I felt in presenting the brief it was important to propound
ideas rather than to draft any form of legislation. Certainly it may be rather
difficult, and perhaps impossible, to incorporate the effect of Williams v. Wil-
liams in a statutory declaration. On the other hand, I believe that if one wishes
to adopt the proposal I have submitted in defining cruelty in a manner extending
beyond the definition of Russell v. Russell, then statutory legislation is vital. The
courts could not expand the definition in Russell v. Russell without statutory
authority so to do, and on this particular issue I think a statute would be
required and it would have to indicate whether cruelty went beyond injury to
physical or mental health.

Mr. McCLEAVE: Then you say that Russell v. Russell has been frozen as a
statutory definition?

Professor PAYNE: In Canadian law I think the position is that the Russell
formula is applied in all cases where matrimonial cruelty becomes an issue. The
only exceptions known to me are in the provinces of Alberta and Saskatchewan
where the statutory definition goes beyond Russell v. Russell to include not only
injury to health, but also intolerable and insulting conduct, being of such a
nature as renders continuance or maintenance of marital consortium impossible.

Co-Chairman Senator ROEBUCK: Is it not in the Williams case that the judge
said that cruelty is not possible of definement, but it was possible to recognize it
when one sees it?

Professor PAYNE: I think that is true. It is difficult to define cruelty, but I
think the example in Alberta and Saskatchewan clearly indicates that some
aspects of this particular concept can be set out in statutory form.

Co-Chairman Senator RoEBUCK: I suppose not to exclude other ideas of
cruelty?

Professor PAYNE: That is the case. It would not be a comprehensive defini-
tion; it would build on the common law of Canada and of England, and it would
qualify that common law if my proposal were acceptable by expanding the
common law definition of cruelty as set out in Russell and Russell, where cruelty
is confined to cases involving injury to physical or mental health.

Co-Chairman Senator RoEBUCK: Why do you think Russell and Russell is
binding on us in Canada?

; Professor PAYNE: I think the Canadian courts have clearly indicated they
intend to follow and have indeed followed Russell and Russell without question.

Mr. McCLEAVE: In Nova Scotia there are judges at least who tend to follow
the expansion in this field in the English cases. I suppose it is just because the
cases have not gone on to appeal and been reported?

Professor PAYNE: The expansion in the English cases has been through the
concept of intention in the context of cruelty.
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Mr. McCLEAVE: But particularly in Gollins?

Professor PAYNE: Yes, certainly. But intention to injure is not required, and
this is quite consistent with Russell and Russell. Russell and Russell does not
speak of the intention element in the concept of matrimonial cruelty; it looks to
whether the conduct complained of causes injury to health. These are two
independent issues, and it may be that neither, or one or both, of my recommen-
dations concerning these independent issues may be acceptable to this commit-
tee.

Mr. McCLEAVE: What is the definition of cruelty in England?

Professor PAYNE: In the English act cruelty is not specifically defined; the
statute impliedly affirms the principle set out in Russell and Russell which
requires injury to health or reasonable apprehension thereof.

Mr. McCLEAVE: It says cruelty does it not?
Professor PAYNE: It says cruelty.

Senator ASELTINE: I think in the bill you brought in in 1938 here in Canada
it was defined as being according to the law of England at a certain time.

Co-Chairman Senator ROEBUCK: We defined it at that certain time.

Senator ASELTINE: I have not the bill here; I should have brought it with
me.

Co-Chairman Senator RoEBUCK: If we defined it as you did in your bill it
would include the Gollins and the Williams cases.

Senator ASELTINE: I am certain it would.

Mr. AIKEN: In view of the fact that we do not now have cruelty defined in
divorce, obviously we are going to have to legislate if we are to include it. Would
you suggest that the legislation be broad in terms and use the word cruelty, or go
much further than that?

Professor PAYNE: My position would be that it is essential that the legisla-
tion go beyond the common law if you are of the opinion that injury to health
should not be the sole criterion. I am of the opinion that injury to health or
reasonable apprehension thereof should not be the only case in which cruelty can
be established, it should be capable of being established in cases where the court
finds as a fact that the conduct of the respondent is so intolerable that the
petitioner cannot be expected to continue or resume matrimonial cohabitation.

Co-Chairman Senator ROEBUCK: Is not that the law of England now? :

Professor PAYNE: No. The law of England is more restricted. The law of
England today requires proof of injury to health, bodily or mental, in order to
establish matrimonial cruelty. I suggest that we expand this definition to include
cases which do not involve injury to health, but do involve conduct which
renders matrimonial consortium impossible.

Mr. AIKEN: We have had evidence from a psychatrist in connection with
mental cases, which goes very much along the lines we are discussing now. In
other words, it is not the intemperance of the partner involved at all in mental
cases: it is the actual conduct and the result of that conduct that is essential.

In such cases they recommend that insanity not be used as a ground but that
it be some other, such as either cruelty or desertion in the case of being confined
in a mental institution.

Professor PAYNE: Perhaps it would be appropriate if I spoke to this at a
later time, when I speak to my specific recommendation on insanity as a ground
for divorce.
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I come now to page 34, the introduction of desertion as a ground for divorce.
I have indicated the nature of the definition which I favour, in paragraph 79, on
page 35.

I think it is very important that the offence of desertion should be so defined
that the spouses are not deterred from resuming cohabitation in an attempt to
secure an enduring reconciliation.

I accordingly recommend that desertion as a ground for divorce in Canada
should be constituted by an unjustified withdrawal from matrimonial cohabita-
tion for a period of not less than three years immediately preceding the com-
mencement of proceedings, or, alternatively, an unjustified withdrawal from ma-
trimonial cohabitation for periods amounting in the aggregate to three years or
more, over a period of five years immediately preceding the commencement of
proceedings, provided that the respondent has persisted in the unjustified with-
drawal from matrimonial cohabitation for a continuous period of at least one
year immediately preceding the commencement of proceedings.

This recommendation was favoured by most witnesses giving evidence
before the Royal Commission on Marriage and Divorce, which sat in England
from 1951 to 1955.

I should perhaps observe that my strong preference would be to remove the
necessity for introducing desertion as a ground for divorce, by including cases of
desertion in what I call the separation provision, and I will speak to that in a
moment.

I further submit that where desertion constitutes a ground for matrimonial
relief, the courts should be empowered to make a finding of continuing desertion
notwithstanding that the respondent is or has become insane. This is in accord-
ance with the enactment in England and I think it would be a proper matter to
be taken into consideration in Canada.

By way of generalization, I should say that subject to qualification in the
case of matrimonial cruelty, it is clear that the matters I have discussed up to
this time tend to reflect the matrimonial offence concept.

I think this admits of qualification in the light of my recommendation
concerning matrimonial cruelty as a ground for divorce. Furthermore, I would
suggest that it is an over-simplification to regard adultery, cruelty and desertion
as offences which merely reflect a concept of guilt or innocence.

These grounds for divorce not only reflect culpable conduct but they reflect
culpable conduct which has resulted in rendering further matrimonial cohabita-
tion impossible or intolerable.

I think it is improper to regard them as offences per se and I remark to this
effect in paragraph 81.

In subsequent paragraphs, I consider various types of conduct which, by no
stretch of the imagination, could be regarded as falling directly within the
matrimonial offence concept.

On page 36 of the brief, I recommend that presumed death constitute a
ground for divorce.

In this context, legislation exists in a number of foreign jurisdictions,
including England, which permit a spouse to obtain the remedy of divorce, on
proof of facts which give rise to a presumption of death of the other spouse.

It is quite clear that this remedy or ground for relief will only be resorted to
in isolated instances, but I feel that specific legislation should be introduced in
Canada empowering the courts to decree dissolution of marriage in such cases.

Senator ASELTINE: We have it in several of the provinces.
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Professor PAYNE: This does not exist in any Canadian jurisdiction. It cannot
exist, because presumed death was not introduced as a ground for divorce in
England until 1937, and it has never been independently introduced in the
Canadian provinces prior to Confederation, and it has never been adopted by the
federal Parliament in Canada since Confederation.

Senator ROEBUCK: No, but it is used in law in several cases.

Professor PAYNE: I think the position in the Canadian provinces today is that
a certificate of presumed death may be available. This is rather distinct from a
certificate of presumed death which is attached to a decree of divorce which
empowers the petitioner to remarry and to remain remarried notwithstanding
that the spouse, presumed dead, reappears.

Such a decree constitutes a guarantee that, in a case of presumed death, the
petitioner will be protected in the event of such reappearance.

Mr. AIREN: The provisions in the Ontario Marriage Act, as I understand
them, protect the spouse who remarries, from the charge of bigamy.

Professor PAYNE: This is the position in Canadian law at the moment.
Senator ROEBUCK: That is in the Code.

Mr. AIKEN: You have said something about provincial legislation which
permits a second marriage to remain a marriage regardless of reappearance.

Professor PAYNE: No, no. My recommendation would empower the courts in
the Canadian provinces, not only to presume death but to decree divorce on such
presumption.

Mr. AIReN: It would be a divorce just as effective as if a person had
appeared and put in a defence, but in this particular case the marriage is
dissolved?

Professor PAYNE: The ultimate effect would be to ensure the right of
remarriage without subsequent possibility of that marriage being impugned on
the ground that the presumption of death was proved in the light of subsequent
events to be false.

Mr. AIREN: I am sorry, I misunderstood your statement. I thought you said
there was such a provision in the provinces. My only knowledge was that it went
towards permitting the marriage licence to be issued and protecting the spouse
against the charge of bigamy at a later date.

Mr. McCLEAVE: We have that in a Nova Scotia statute recently, that on a
person being missing for a number of years presumption of death can be granted,
for general or specific purposes. It has never been used, to my knowledge, since I
secured the first action revolving around marriage, but it has never been
contested in the courts as to whether this was an effective way of getting a
dissolution of marriage.

Professor PAYNE: I think it would be ineffective, since the Nova Scotia
Legislature has no power to legislate on divorce.

Mr. McCLEAVE: You are raising considerable doubt in my mind. Perhaps I
should be solving my clients’ difficulties here instead of in Halifax.

Senator ROEBUCK: Is not the word “divorce” rather inappropriate?
Mr. McCLEAVE: Dissolution.

Senator ROEBUCK: Or even dissolution of a marriage which does not exist, if
the person is dead. If the person is dead, there is no marriage and it cannot be
dissolved or divorced. What is required is some phraseology whereby the judge
says that the man is presumed dead and the wife may remarry.
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Professor PAYNE: I think you have this terminology in Section 14 of the
English Act, which may be acceptable to this committee and to the Federal
Parliament.

Mr. AIKEN: You could say that it is presumed to have been dissolved and is
hereby declared to be dissolved.

Professor PAYNE: In Section 14, “any married person who alleges that
reasonable grounds exist for supposing that the other party to the marriage is
dead may...present a petition to the court to have it presumed that the other
party is dead and to have the marriage dissclved, and the court may, if satisfied
that such reasonable grounds exist, make a decree of presumption of death and
dissolution of marriage.”

I am quoting from Section 14, which is reproduced in paragraph 82 of the
brief.

The next ground which I recommend for introduction in Canada I call
“living separate and apart.”

I would recommend that divorce be available in Canada to either or both
spouses where the husband and wife have lived separate and apart for a period
of not less than three years immediately preceding the commencement of pro-
ceedings provided that the court is satisfied of the following conditions:

(1) There is no reasonable likelihood of a resumption of matrimonial
cohabitation;

(2) The issue of a decree will not prove unduly harsh or oppressive to the
respondent spouse;

(3) Satisfactory arrangements have been or will be made to provide for
the maintenance of the respondent spouse and any children of the
family.

If I may speak to these provisos, I should perhaps say something of each. On
the condition which speaks of no reasonable likelihood of a resumption of
matrimonial cohabitation, my inclination would be towards the view that, where
separation for three years is established to the satisfaction of the court, the court
faced with that proof would then infer that there was no reasonable likelihood of
a resumption of matrimonial cohabitation. I think this would be quite legitimate
as an inference if there was a separation of three years or more.

Senator ASELTINE: Is that a ground in England?

Professor PAYNE: It is not, but I would suggest that in essence though not in
detail the conclusion which I arrive at in my brief is supported by the conclu-
sions or opinions expressed by the Law Commission in England in their report
entitled “Reforms of the grounds of Divorce, the Field of Choice.” I think it is
quite clear that a reading of the entire report of the Law Commission indicates
that the members of that Commission are in favour of introducing a living-apart
provision to constitute a ground for divorce which shall not provide the exclusive
criterion but which is to be placed in the statute books to supplement the
existing grounds in England. Indeed, from what I have said previously, you will
quite clearly see that my recommendation, in effect, mingle the concept of fault
with the doctrine of marriage breakdown.

It is sometimes argued that it is inconsistent and illogical to have fault and
non-fault grounds co-existing. It may be illogical. I will not speak to the logic of
it, but it works. There is evidence of this in a variety of jurisdictions, and it
seems to meet the needs of society in the present day, where in many cases
marriages cannot be dissolved, notwithstanding that they have ceased to exist in
substance, albeit not in law.

On the second condition referred to in Paragraph 83—
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Co-Chairman Senator ROEBUCK: Just before you leave number one. Why is
it necessary for the court to assume that there is no reasonable likelihood on the
ground that they have already been separated for three years? The fact that an
application is being made, and the applicant says that there is no likelihood of
resumption, is that not sufficient on which to base a judgment?

Professor PAYNE: I think it is a sufficient basis for a provisional presump-
tion. There may be cases, however, where the presumption could be rebutted. I
certainly would not go so far as to suggest that it be a conclusive presumption,
because that in fact would be to eliminate the proviso which I think is desirable
in this context. So I would be inclined to say that the court should be entitled to
infer that the resumption of matrimonial cohabitation is unlikely, but I would
not go so far as to recommend that it be a conclusive presumption or that the
proviso be eliminated.

Now, on the second condition, that the issue of a decree will not prove
unduly harsh or oppressive to the respondent spouse, I think in principle a great
deal can be said in favour of this condition. The difficulties arise primarily in
determining when the issue of a decree will prove unduly harsh or oppressive. I
certainly would not wish to precisely indicate the circumstances in which I
would be inclined to the view that the decree would prove unduly harsh or
oppressive.

It may be that some greater degree of precision would be necessary, if this
proviso were produced in any statutory form.

I would draw the attention of this committee to criticisms of the proviso,
which deals with the decree causing undue hardship to the respondent spouse,
which appear in articles written by members of the Judiciary in commenting
upon the Australian Matrimonial Causes Act 1959.

Chief Justice Burbury of the Supreme Court of Tasmania and Mr. Justice
Selby, Judge in Divorce in the Supreme Court, New South Wales, both strongly
criticized this formula which is in fact adopted in the Australian legislation.

Perhaps I should add that in the Australian legislation it must be shown that
the undue hardship arose because of the conduct of the petitioner. This is quite
explicitly spelled out in the Australian legislation.

The Law Commission in England adverted to this proviso and were again
somewhat critical in their attitude towards it. They did agree that in principle a
discretion should be reserved to the court. They proceeded to attempt to be more
specific in defining what circumstances would be necessary for the exercise of
discretion to take place, but it is my contention that their formula is as impre-
cise as that which presently exists in Australia, and that quite clearly certain
problems will be presented to the courts if such a proviso is introduced in
Canadian legislation.

Co-Chairman Senator RoEBUCK: Have you the reference to those two
Australian cases?

Professor PAYNE: They are not cases, senator; they are articles which have
been published by the two judges to whom I have referred. The first article by
Chief Justice Burbury appears in 1963, Volume 36 of the Australian Law
Journal, Page 283, and if you have any difficulty in obtaining a copy of this I
would be pleased to forward a copy to you. The second article by Mr. Justice
Selby is found in Volume 29 Modern Law Review, Page 473.

As 1 said earlier, they were very critical of the inadequacies or lack of
precision attaching to the proviso in the Australian Act which relates to the issue
whether the decree will prove unduly harsh or oppressive. If I could direct the
committee’s attention to the conclusions of the Law Commission in England, in
Paragraph 119 of their report they suggest that the discretion should be for-
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mulated as follows: “The Judge may in his discretion refuse to grant a divorce if
satisfied that having regard to the conduct and interests of the parties and the
interests of the children and other persons affected, it would be wrong to dissolve
the marriage, notwithstanding the public interest in dissolving marriages which
have irretrievably broken down.”

As I stated previously, it is my opinion that that formula is no less imprecise
than that adopted in the Australian legislation, and I find it difficult to project
or suggest a more precisely defined formula, but would emphasize that I feel that
a discretionary power should vest in the courts to refuse a decree in circum-
stances which are deemed to cause undue hardship or oppression to the respond-
ent spouse, such hardship or oppression being caused by the conduct of the
petitioner.

Co-Chairman Senator ROEBUCK: If you allow the court to deny an applica-
tion on the ground that it should not be granted, would you leave it just in that
undefined state?

Professor PAYNE: Probably the courts would wish for more guidance than is
presently available in my recommendation. I think, however, that it is very
difficult to introduce more precise legislation which gives effect to the reasoning
which underlies that proviso, and I would suggest that here a certain amount of
confidence must be reposed in the judiciary to resolve whether the issue of a
decree is unjust, unduly harsh or oppressive in the particular light of the facts
before the court.

Co-Chairman Mr. CAMERON: Would you like to illustrate what you would
consider as being unjust, unduly harsh or oppressive?

Professor PAYNE: I think it might be partly covered by my third condition
which appears on page 37 and which says that the court must be satisfied that
satisfactory arrangements have been or will be made to provide for the main-
tenance of the respondent spouse and any children of the family.

Co-Chairman Mr. CAMERON: But what I am interested in are the words
“unduly harsh or oppressive”. d

Professor PAYNE: If we look at proviso 3 it might be suggested that undue
harshness might arise in the case of a person losing pension rights by reason of
divorce proceedings. It is perhaps not difficult to decide what is harsh or
oppressive in a financial context, but it is more difficult to define it in a context
which does not involve financial considerations. In giving a ruling as to where
to, draw the line, I think I would need to be faced with a specific fact situation
so as to look at the totality of the circumstances and only then would I be able
to say that whether the issue of a decree would be unduly harsh. It would be
easier to apply the concept than to define it more precisely.

I concede that the enactment of a living-apart provision as a ground for
divorce represents a radical departure from the principles underlying the pre-
sent grounds for divorce in Canada. I refer to this in paragraph 86 of my brief. It
would permit the institution of divorce proceedings by a spouse who is ex facie
partly or primarily responsible for the failure of the marriage. It could be argued
and probably has been argued that a spouse who ex facie has been responsible
for the breakdown of the marriage ought not to be allowed to proceed for
divorce, If the committee were of this opinion, they might be inclined to favour
the view adopted by the New York Joint Legislative Committee on Matrimonial
and Family Laws which expressed the opinion in its 1966 report that voluntary
separation should constitute a ground for divorce. I am of the opinion that this
would be unwise. Divorce should not be confined to cases where the parties have
separated and continue to be separated by consent, nor should it reflect the
notion of guilt. I give reasons for this in paragraph 86. I suggest that allowing
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the ex facie guilty spouse to proceed is not unreasonable, if one bears in mind
the proviso to which I have referred earlier. I suggest further that it is often an
oversimplification of the social facts to imply that a marriage breaks down
because of the faul of only one of the spouses. I also suggest that where a
marriage is irretrievably broken down and where it is a mere shell which has
legal substance but no factual substance, then it is in the public interest that the
marriage should be dissolved subject to the satisfaction of the provisos referred
to in paragraph 83 to which I spoke a moment ago.

I now turn to the question of incurable insanity as a ground for divorce. In
the light of what I said in connection with the recommendations concerning
living apart as a ground for divorce, it might well be contended that it is
unnecessary to create an independent ground for divorce in cases of incurable
insanity. It might well be considered that if separation, whether voluntary or
involuntary, whether involving fault or no fault on the part of the petitioner, is
admitted as a ground for divorce, then this is sufficiently broad to include the
case where a marriage has in fact ceased to exist by reason of post-marital
insanity which is incurable. The reason I include the ground specifically in my
recommendations is because of the experience in a number of American juris-
dictions where the courts have held that cases of incurable insanity fall outside
the ambit of living-apart provisions. It may be that I suggest incurable insanity
as an independent ground for divorce, notwithstanding my recommendation on
living apart as a ground for divorce, out of excessive caution. I do attempt to
state the case for introducing insanity as an independent ground for divorce but
fully realize that very difficult problems may arise from the introduction of such
a ground. I advert to this in my brief and I point out that it introduces invidious
distinctions between cases where marriage breaks down by reason of the mental
incapacity of a spouse and cases where the marital consortium is destroyed by
physical disability. I point out that it is difficult to justify a distinction being
drawn between mental and physical illness from a medical standpoint. The
justification, however, for introducing the incurable sanity ground is similar to
that which I have stated when dealing with the living apart provision.

I suggest that if you have incurable insanity as a ground for divorce, it
should require proof that the incurable insanity has existed for three years and it
should also require proof that the person of unsound mind has been detained in a
mental institution, hospital or other institution for a definite period subject to
limited interruptions. In fact, I suggest that the provisions presently existing in
the Matrimonial Causes Act (England), 1965 might constitute a model for
legislation in Canada. The only radical change between that act and my recom-
mendation is that I would recommend a period of three years rather than a
period of five years.

Co-Chairman Senator RoEBUCK: When you say “incurable insanity”, is it not
a fact and within your knowledge in this regard that doctors will not declare
insanity incurable unless it is of a very extreme type where the brain is
destroyed or something of that kind which cannot be expected to be restored?

Professor PAYNE: I would say this is probably the case. It is certain that
even if you have evidence of it adduced, you are only dealing with a limited
number of petitions in the context of incurable insanity. Certainly, difficulties do
arise in adducing medical evidence in proof of the fact of incurability. I concede
that these difficulties exist, and it may be that a better approach would be to
ensure that cases of what we call incurable insanity fall within the “living
separate and apart” provision. If this could be ensured, I would prefer this as a
technique, because I do feel that invidious comparisons can arise if we isolate
mental health, leaving cases of physical disability or physical ill-health in a
separate category affording no ground for matrimonial relief.
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Co-Chairman Mr. CAMERON: What about the phrase “persistent mental
illness” in lieu of “incurable insanity”?

Professor PAYNE: I think these phrases are both difficult to apply in the
court room, because they necessarily involve a question of degree and opinion
evidence. The material question is: “Is the person of such an unsound state of
mind that the marriage is destroyed?” I believe an answer to this question
requires opinion evidence, and I think the difficulties will not be any the less
according to which formula you adopt if you favour insanity as an independent
ground for divorce.

Co-Chairman Senator RoEBuUck: Instead of using ‘“incurable insanity,”
would it not be better for the court to use the phrase “the probability of recovery
is unlikely or sufficiently unlikely”? I know you would not get in any case,
except the most extreme ones, medical evidence to establish that insanity was
incurable. They do not know what the future is bringing forth, but they might
say that the possibility of continued cohabitation is extremely unlikely.

Professor PAYNE: This might help. I am by no means sure it will eliminate
the problem—; it may reduce the problem—if such a formula were adopted in
place of that presently accepted in England. If it does, I am certainly in favour of
dealing with it in that manner.

As a matter of preference, I would wish for the courts to include cases of
insanity under a general “living-separate-and-apart” provision. I think this is
where it belongs. I do not think it belongs in a separate category. It may be that
my recommendation for insanity as an independent ground is presented out of
excessive caution in light of the experience in certain American jurisdictions.
You might quite properly regard the experience in American jurisdictions as
irrelevant and my fear that the Canadian courts may follow the American
decisions may lack substance. Hopefully it does, because I do feel cases of
insanity could more properly fall subject to a “living-apart” provision. On the
other hand, if a “living-apart” provision proved unacceptable as a ground for
divorce in Canada, I think a case could be made whereby “incurable insanity” or
“proof of mental illness running over a period of years with little likelihood of
recovery” should constitute an independent ground for divorce. I think this
reflects the fact that incurable insanity, like other events, may cause a marriage
to break down and terminate in fact.

I think the function of the law of marriage and divorce should be to give
effect to social realities by trying to maintain a balance between respect for the
law as an institution and respect for marriage as an institution.

These are general considerations to which I have not addressed my attention
in discussing the specific proposals as yet. They do constitute the bulk of the
comment in the first 28 pages of the brief, and I have not got involved in a
discussion of the general considerations which led to the formulation of specific

recommendations. That summarizes the contents of the brief so far as the
grounds for divorce are concerned.

Perhaps T might conclude this portion of my testimony by referring to the
bars to matrimonial relief.

At the present time there are three absolute bars to matrimonial relief
which apply in divorce proceedings across Canada: collusion, connivance and
condonation.

Collusion has not been defined by statute and it is very difficult to define it
in an absolute sense. Judicial definitions which have been adopted must be

interpreted by reference to the facts of the particular case, and a general
definition is therefore rather difficult to formulate.
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I think that one of the primary objections to collusion as an absolute bar is
that it tends to discourage spouses from attempting to resolve their matrimonial
problems by mutual agreement. I am not suggesting in any way that the spouses
should be free to determine the availability of the right to a divorce by mutual
agreement, but rather they should have the power and right accorded by law to
resolve certain of the ancillary problems which arise in a divorce case, Where a
marriage has broken down the parties may be prepared to reach agreement on
matters such as custody and maintenance. They should be free to do this without
any fear of an allegation of collusion. At the present time, it is my opinion that
they are not free to do anything without running the risk of a finding by the
court of collusion.

Co-Chairman Senator RoEBUCK: That is not the case in our parliamentary
court. The fact the parties agree, for instance, to the division of property and
that sort of thing, usually after the adultery has been committed, has not been
considered by us in recent years, and I am sure the same observation applies to
Senator Aseltine in years gone by.

Senator ASELTINE: That is correct.

Senator RoEBUCK: Collusion has been found by me, at all events, to be an
agreement to do something evil, such as to fabricate evidence or to commit
adultery for the purpose of a court case.

Professor PAYNE: I think this may well be true in divorce proceedings
conducted through the Senate. Generally speaking, however, I do feel that at the
present time a solicitor may find it very unwise to suggest that the spouses get
together to resolve their differences—that is, differences other than the issue of,
“Shall there be a divorce or not?”

Mr. AIKEN: When you have 25 or more high court judges, each with a
certain amount of discretion as to what collusion is, it means that there are
many interpretations that people may run into.

Professor PAYNE: That is right. This is another general definition. Your case
may be a test case—

Mr. McCLEAVE: It is not like cruelty which is incapable of definition, but
when you can smell it it is there.

Co-Chairman Senator RoEBUCK: I do not think that that is entirely true.

Professor PAYNE: I refer to my discussion of the Shaw case in Power on
Divorce. That was quite clearly, in my estimation, a case of where the dissenting
judge expressed the right conclusion. The unfortunate thing was that his was the
dissenting judgment. The fact that there can be a division in the Court of Appeal
shows up the difficulties in determining whether the respective spouses may
resolve any issues arising incidentally to the contemplated divorce. The point is
quite clearly established that one can have collusion in a good case—that is to
say, in a case where the grounds for divorce quite clearly exist. I think the
solution to the problem may be found in my recommendation that collusion be
made a discretionary bar to divorce—

Co-Chairman Senator RoEBUCK: You would not make it discretionary if the
parties colluded for the purpose of producing evidence of adultery, or because of
want of evidence of adultery they fabricated it?

Professor PAYNE: I think in that situation one could regard it in two ways.
One could either say that quite clearly the parties have not established a case
according to the pleadings, and therefore the petition is dismissed, in which case
you do not need to use the concept of collusion—you could just say that the
plaintiff had failed to prove his or her case—or leave it as falling within the
court’s discretion. I am sure that the experience in England, where collusion is a
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discretionary bar, would evidence a strong inclination toward—in fact a practice
of—refusing to grant relief where there has been corruption and a defrauding
of the court by manufactured evidence. I would ‘certainly not concede that
manufactured or trumped-up evidence should afford a remedy in the divorce
courts. I do feel, however, that collusion should not be retained as an absolute
bar to relief. It is too uncertain. It is a deterrent to attempts at reconciliation
between spouses who are encountering marital difficulties. It is for this reason
that I recommend that it be adopted as a discretionary bar, and that it be not
retained as an absolute bar to matrimonial relief.

I further suggest in the alternative—although I might say that the alterna-
tive must be regarded as second best—that if a decision is taken to retain
collusion as an absolute bar to divorce or other matrimonial relief then an at-
tempt must be made to define this concept so that persons counselling their
clients—I am referring to lawyers specifically here—will know what the legal
position is. I think the lawyer practising today acts at his peril if he attempts to
get the clients together in order to resolve problems which are incidental to the
contemplated divorce.

Senator ASELTINE: I do not think you need to define it. We have got along
pretty well in the courts, and in our own committee here, without a definition.

Co-Chairman Senator ROEBUCK: I do not think, however, it would be
difficult to define it as a conspiracy between the parties for something evil,
unlawful, corrupt, and so on. It has to have such an element in it before it is
collusion. For instance, we have had many cases in which the husband has paid
the expenses of the suit or the application. That is not collusion. He ought to pay
them. At times when he is—

Senator ASELTINE: I thought that cases like that in the provincial courts did
not affect the judge in any way at all.

Professor PAYNE: The cases in the courts of Canada, I believe—I will check
on this—tend to suggest that if the husband pays the wife’s costs this fact may
not be regarded as collusive. In the converse situation where the wife pays the
husband’s costs—and this may be sensible from an economic standpoint, if the
wife is earning a high income—then this is regarded by some courts as evidence
of collusion. The danger of collusion being inferred by the court also arises
where the parties seek to determine rights of custody and visitation, rights to the
matrimonial home, rights to the division of property, et cetera.

I think quite clearly the courts should refuse matrimonial relief through
divorce in cases where the evidence has been fabricated or where the grounds
alleged in the petition do not exist, but I think there are other circumstances in
Canadian judicial decisions which have been deemed to involve collusion and
where it might well have been better for the court to exercise its discretion and
grant the relief. A particular case to which I would refer here is the Shaw case,
which I mentioned earlier.

On the issue of connivance, which is defined as an act done with corrupt
intention to promote or encourage the commission of adultery, there has again
been difficulty encountered, in my opinion, in applying the concept. Particular
difficulty has arisen in cases which involve what is known as “passive acquies-
cence.” T accordingly recommend that connivance also constitute a discretionary
bar to matrimonial relief. If the courts follow the practice which I think is
likely to be followed, they will refuse relief in the cases of active promotion of
the commission of the offence complained of in the petition.

I further recommend that condonation, which can be regarded as foregive-
ness by a spouse of a matrimonial offense and a reinstatement of the other
spouse into the matrimonial relationship, also constitute a discretionary, and not



904 JOINT COMMITTEE

an absolute, bar to relief. It is quite clear that under the present concept, the law
of condonation effectively deters the spouses from any attempt at reconciliation.
I think the position has to be changed in law if we are to encourage and promote
attempts at reconciliation between the spouses. I think it is very important that
steps be taken to amend the law of condonation so as to give effect to a policy
which is aimed at promoting reconciliation in cases of matrimonial dispute.

Co-Chairman Senator RoOEBUCK: Is not the purpose of the law with respect
to condonation the determination not to allow one of the parties to hold over the
head of the other the offence which, in our law, he or she has condoned or
forgiven?

Professor PAYNE: This is the purpose.

Co-Chairman Senator ROEBUCK: So that if the parties decide to live together
again the past is closed, according to our present law and understanding. The
past is closed, and the parties are on an equal basis, unless the evil one
commits some other offence?

Professor PAYNE: This is the position in law, and the effect of it is that a
solicitor says to his client: “If you attempt a reconciliation and it fails then your
remedy to divorce, which is presently available, will be lost to you.” In other
words, far from having any incentive in the legal regime which would encourage
a solicitor to promote reconciliation, the law of condonation hampers and deters
attempts at reconciliation between the parties. The law of condonation as pres-
ently established in practice precludes any attempt at reconciliation where the
parties are uncertain of the prospect of the attempt proving successful.

Senator ASELTINE: And to resume co-habitation?

Co-Chairman Senator RoEBUCK: Would there not be exactly the reverse
situation if somebody is advising the two parties that they should try it out, or to
give it another try, and they knew it was discretionary on the part of the judge
to call that condonation or not to call it condonation. I think I would advise
against their trying it.

Professor PAYNE: I think the point of my recommendation is that the court

may find condonation but nevertheless exercise a discretion and grant relief
under the circumstances.

Co-Chairman Senator ROEBUCK: What you are saying is that in those
circumstances one of them may hold over the head of the other while living
together the possibility of reviving the old story to the detriment of a spouse, but
may or may not be able to do it depending on the judge?

Professor PAYNE: I think that what happens in practice is that when a
lawyer is employed by a client, he makes clear to his client that if a resumption
of cohabitation occurs in an attempt to secure a reconciliation, and such
resumption of cohabitation does not have this beneficial result, then the
remedy of divorce is lost. This opinion I certainly accept, and it is shared by the
Denning Committee which reported in 1947 on Procedure in Matrimonial Causes
in England; by the Harris Committee in its 1948 report, and by the Royal
Commission on Marriage and Divorce, 1951-1955, and would seem to reflect the
opinion of members of the Bar with whom I have spoken.

Mr. ATREN: From the viewpoint of a practicing solicitor who is asked for a
legal opinion, you don’t cohabit if you want to get a divorce.

Professor PAYNE: That is my impression, and that is why I suggest a
discretion.

Mr. McCLEAVE: Would it not be simpler to have in the law something that
could be used as a ground for the petition that nothing would be done with-
out an honest attempt of reconciliation for a couple of months?
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Professor PAYNE: This is what they have done in England. It has its dangers
and puts the parties on trial for two months or less. It gives them an opportunity
to make a single attempt at reconciliation. If they attempt reconciliation for one
day and then they give up, the period is closed to them and the opportunity for
attempting reconciliation is no longer available under the English statute. Under
the recommendation I propose, the discretion may more effectively promote or
encourage attempts at reconciliation.

Mr. McCLEAVE: Yours is a 25 per cent formula before a petition is lost?

Professor PAYNE: I am thinking of it in the light of grounds such as adultery,
cruelty, bestiality. Certainly I do not think any traditional bars should attach to
the “living apart” provision.

I would be inclined to the opinion that condonation should not constitute an
absolute bar, but only a discretionary bar, and that no specific period should be
designated for trial reconciliation. I think this method adopted in England is
unfortunate, and I would hope my suggestion of a discretionary bar would prove
to be more beneficial. It is difficult to know if it will be. This is something that
has not been put to the test in jurisdictions of which I am aware, but I think it
moves in the right general direction.

Co-Chairman Mr. CAMERON: It is now twenty minutes to six. Are there any
questions on collusion, connivance and condonation?

Senator ASELTINE: I have some questions on other matters.

Co-Chairman Mr. CAMERON: Do you wish to ask them now? We hope that
Professor Payne will be back.

Senator ASELTINE: I should like to get the benefit of his experience, and also
to question him with respect to the doing away of parliamentary divorce.

Co-Chairman Mr. CAMERON: You will have that opportunity. I think Mr.
Aiken has a question.

Mr. AIREN: I wonder if Professor Payne would like to discuss the question of
divorce within three years of marriage?

Professor PAYNE: I think it would be convenient to discuss that separately.
"I‘he reason I discussed condonation, connivance and collusion today was to make
it quite clear that my proposal is that these bars, and indeed, the traditional

discre]:it?nary bars, presently applying throughout Canada, should not apply to
the “living-apart” provision.

Co-Chairman Senator RoEBUCK: I am greatly impressed, Professor Payne,
not only with your brief but your presentation; it is extremely practical, knowl-
edgeable and right to the point. I shall look forward to your next appearance
before us to continue your thought. In the meantime, please accept from me and
the rest of the members of the committee our thanks for what you have done.

Professor PAYNE: I am most grateful—

Senator ASELTINE: May I add that over the weekend I read this brief from
cover to cover, and I am very much pleased with it. It think it is one of the best
expositions of the whole subject I have ever had the privilege of reading. I shall
be delighted if Professor Payne comes back again.

Mr. McCLEAVE: I hate to call the professor a “legal Batman”; but this is our
first serial witness, and I think he should be commended.’

The committee adjourned.
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APPENDIX “45"

THE FOLLOWING RESOLUTIONS WERE PASSED AT THE 4th ANNUAL
MEETING OF THE CANADIAN UNITARIAN COUNCIL IN WINNIPEG
ON MAY 8, 1965.

1. Divorce Reform

WHEREAS the grounds for divorce in Canada, which reflect the social needs
and mores of an earlier era and which differ from Province to Province, require
that individuals fit their situation to the gounds (i.e. adultery), rather than the
grounds being adaptable to the individual situation; and WHEREAS marriage is a
legal contract developed historically as a means of protection for woman and
child; and WHEREAS in the context of modern Canadian society, the protection of
woman and child no longer requires that a man and woman continue in a
personal relationship they wish to end; and WHEREAS the nurture of the child,
while best accomplished under the conditions of wholesome family life can
seldom be well provided for under circumstances of undue tension or hostility
between the parents; and WHEREAS society has no interest other than the
well-being of the persons involved in forcing two persons who no longer care to
co-habit as man and wife to continue legally in this relationship;

THEREFORE BE IT RESOLVED that the Canadian Unitarian Council 1965 Annual
Meeting requests the governments concerned to amend their divorce laws along
the following lines:

1. That in cases where both parties desire a divorce and there are no
children, the divorce be granted upon the second application, after a six-months’
waiting period following an initial joint application, subject to the following
provisions concerning support:

(a) if the parties agree upon support for either spouse, or agree to
dispense with support, the provisions of such agreement should
become part of the decree of divorce;

(b) if the parties do not agree upon the question of support, this issue
should be heard by and ruled upon by a domestic relations judge,
such ruling to become part of the decree;

(¢) such hearing should be in camera, unless an open hearing is requested
by one of the parties;

(d) during the six months’ waiting period counselling services should be
made available to the parties but not be obligatory.

2. That in cases where one party only desires a divorce and there are no
children, the divorce be granted upon the second application after a one-year
waiting period following an initial application, subject to the same provisions
concerning support as under 1. above, and the further provision that no penalty
or financial burden be placed upon the applying party because of the initiative
taken by such party. Counselling services should be made obligatory during the
one-year waiting period.

3. That, to protect the interests of children, an Authority be established and
competently staffed to confer with all parents applying for divorce concerning
plans for custody and support of minor or dependent children.

4. That, in cases involving minor or dependent children, divorce be granted
upon the second application of either or both parties after a one-year waiting
period following an initial application, subject to the following provisions con-
cerning custody and support of children and support of spouses:
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(a) where both parents and the Authority referred to under 3. above
agree upon proposals for the custody and support of children as
serving the best interests of the children, these proposals should
become part of the decree of divorce;

(b) where, in the view of either parent or the Authority, proposals forl
custody and/or support are not the best possible provision for the
children, the issue of such provision should be heard by and ruled
upon by a domestic relations judge, such ruling to become part of the
decree of divorce,

(i) in such hearing, the Authority and/or either parent may call
upon any source of information including social agency, welfare
or other organization, or police report—which may aid in
determining the best provision for the children, and

(ii) such hearing should be in camera, unless an open hearing is
requested by one of the parents and approved by the Authority;

(c) provision for the support of either spouse, or for dispensing with such
support, should be established as under 1. above and become part of
the decree of divorce.

APPENDIX “46"

BRIEF TO THE SPECIAL JOINT COMMITTEE
OF THE SENATE AND HOUSE OF COMMONS
ON DIVORCE

by
Julien D. Payne.

Definition of Scope Of this Brief

(1) It is noted that the Order of Reference of the Special Joint Committee of
the Senate and House of Commons on Divorce is couched in broad general terms.
This writer proposes to confine his attention to the following issues:

1. Grounds for Divorce;

2. Bars to Matrimonial Relief;

3. Protection of Children in Matrimonial Proceedings;

4. Alimony and Maintenance;

5. Marriage Guidance and Matrimonial Conciliation;

6. The Court which should exercise Jurisdiction in Matrimonial Pro-
ceedings

7. Domicile as a Basis of Jurisdiction in Matrimonial Causes;

8. Void and Voidable Marriages;

9. The Need for Sociological Research.

1. GROUNDS FOR DIVORCE
The Present Grounds For Divorce In Canada

(2) Adultery is a ground for divorce at the suit of either husband or wife in
each of the Canadian provinces wherein divorce is permitted through judicial
process.’

3 (3) Rape, sodomy and bestiality are additional grounds for divorce in a suit
- by a wife in those provinces wherein The Divorce and Matrimonial Causes Act;
(Eng.), 1857, applies.?

258943}
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(4) In Nova Scotia there are additional grounds for divorce, namely, cruelty,
impotence and kindred within the degrees prohibited by 32 Hen. XIII, ch. 38.°

(5) In New Brunswick and Prince Edward Island additional grounds for
divorce include frigidity or impotence, and consanguinity within the degrees
prohibited by the aforementioned statute. Since the New Brunswick statutes do
not specifically include bestiality as a ground for divorce, it has been held that
no decree of divorce shall be issued on proof of such offense.*

General Considerations
(6) Before setting out specific proposals for revision of the divorce laws in
Canada, the writer purposes to examine certain general considerations.

The Function Of The Law Of Marriage And Divorce

(7) At the outset, it is essential to recognise that any revision of the law of
marriage and divorce must seek to promote and maintain stable and healthy
married life and safeguard the interests and welfare of children.

(8) As the Gorell Commission observed in its Report on Marriage and
Divorce:®

“In considering what law should be laid down in the best interest of the
whole community, the Senate should be guided by two principles:

(i) No law should be so harsh as to lead to its common disregard.

(ii) No law should be so lax as to lessen the regard for the sanctity of
marriage.”

(9) Any extension of the grounds of divorce in Canada will inevitably result
in an increase in the divorce rate. It is submitted, however, that such resulting
increase is not inherently evil if the remedy of divorce is available only in
circumstances where the marriage has in fact irretrievably broken down.

(10) This writer accepts the conclusion expressed by Dr. J. P. Lichten-
berger that:

“Divorce legislation has the function of regularising procedure in the
interest of an orderly society, of safeguarding the rights of persons and of
property when marriages for any reason have broken down, and when
indirectly applied to the improvement of marital and impinging social and
economic conditions, it can do much to forestall family disorganization
and its consequence, divorce. But when it is applied directly to the control
or diminution of divorces after marriages have already been destroyed, its
effects are practically nil, and if too stringent and too rigidly enforced, it
may easily create greater ills than it cures.”®

Objections To Present Grounds For Divorce in Canada

(11) Recognition of adultery as the only ground for divorce in Canada tends
to bring the administration of Justice into public disrepute. There are no doubt
cases where the spouses commit the matrimonial offence of adultery specifically
in order to obtain a divorce and there is a strong probability that many of the
undefended cases, which constitute more than ninety per cent of all divorce
cases, result from consensual arrangements or involve the nondisclosure of
material facts to the court.”

(12) The limitation of the grounds for divorce in Canada to the offence of
adultery tends to promote the formation of illicit unions and the birth of
illegitimate children. There are presently in Canada many thousands of persons
who, finding that the existing law offers no relief, are taking the law into their
own hands by entering into “common law” unions and rearing children in
conditions in which neither mother nor child has adequate social or financial
protection. Many illicit unions have the quality of an enduring marriage and it is
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a grievous hardship to the parties and their children that they are denied the
opportunity for lawful wedlock and legitimate birth.

(13) Even if a marriage has irretrievably broken down, this fact cannot be
recognised in Canada by the issue of a divorce decree unless one of the spouses
has committed or is prepared to commit adultery or perjury. In the words of
nine members of the Royal Commission on Marriage and Divorce which sat in
England in 1951-1955: “We think it may be said that the law of divorce...is
indeed weighted in favour of the least scrupulous, the least honourable and the
least sensitive; and that nobody who is ready to provide a ground of divorce,
who is careful to avoid any suggestion of connivance or collusion and who has
a co-operative spouse, has any difficulty in securing a dissolution of the
marriage.”®

(14) Legally innocent spouses may refuse to petition for divorce from their
legally guilty partners fr many reasons ranging from moral or religious convic-
tion to indolence or mere spite and such refusal my be persisted in notwithstand-
ing the total and irreparable breakdown of marriage and the artificiality of the
legal concept of guilt and innocence.

(15) The results ensuing from the present grounds for divorce in Canada,
whether measured in terms of personal frustration, extra-marital unions, il-
legitimate births or abuse of the legal process, are extensive and socially damag-
ing.

(16) In criticising the existing divorce laws in Canada, it may be appropi-
rate to quote from the judgment of Sir Gorell Barnes, P., in Dodd v. Dodd’ since
his criticisms of the English law existing in 1906 would seem directed at the
same general conditions which presently prevail in Canada. Sir Gorell Barnes,
P, stated:

“That the present state of the English law of divorce and separation is
not satisfactory cannot be doubted. The law is full of inconsistencies,
anomalies and inequalities amounting almost to absurdities; and it does
not produce desirable results in certain important respects. Whether any,
and what, remedy should be applied raises extremely difficult questions,
the importance of which can hardly be over-estimated, for they touch the
basis on which society rests, the principle of marriage being the fundamen-
tal basis upon which this and other civilised nations have built up their
social systems; it would be most detrimental to the best interests of family
life, society and the State to permit of divorces being lightly and easily
obtained, or to allow any law which was wide enough to militate by its
laxity against the principles of marriage. ..This judgment brings promi-
nently forward the question whether, assuming that divorce is to be
allowed at all,...and reform would be effective and adequate which did
not abolish [judicial] separation..., place the sexes on an equality as
regards offence and relief, and permit a decree being obtained for such
ble and frustrate the object of marriage; and whether such reform would
not largely tend to greater propriety and enhance that respect for the
sanctity of the marriage tie which is so essential in the best interests of
society and the State. It is sufficient at present to say that, from what I
have pointed out, there appears to be good reason for reform and that
probably it would be found that it should be in the direction above
indicated.”

The opinion expressed by Sir Gorell Barnes, P., in Dodd v. Dodd, supra,
was endorsed by the majority of the members of the Royal Commission on
Divorce and Matrimonial Causes which sat in England under the chairmanship
of Lord Gorell in 1909-1912. The majority of members expressed the conclusion
that judicial separation was a socially unsatisfactory remedy in cases where
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‘married life had become intolerable and rejected the view that adultery should
constitute the only ground for dissolution of a marriage. The majority recom-
‘mended that desertion for more than three years, cruelty, incurable insanity,
incurable drunkenness, and imprisonment under commuted death sentence
should constitute additional grounds for divorce.(19) The Minority Report,
signed by the Archbishop of York, Sir William Anson and Sir Lewis Dibdin
agreed in substance with most of the Majority’s recommendations, but, whilst
‘accepting additional grounds of nullity, emphatically rejected the proposal to
extend the grounds of divorce.(11)

Alternative Bases of Divorce Law

(17) There are four possible bases for divorce, and any one or more of
them might conceivably be adopted as the underlying basis for a revision of
Canadian divorce laws:

1. The Doctrine of the Matrimonial Offence

The present divorce laws in Canada are premised upon “the doctrine
of the matrimonial offence”, which imports that no spouse may obtain a
divorce unless his or her partner has been guilty of a specified offence.

2. The Doctrine of Marriage Breakdown
The “doctrine of marriage breakdown”, if adopted as the sole cri-
terion for divorce, implies that there should be a single comprehensive
ground which would allow divorce to be granted to either spouse upon
proof that the marriage has irretrievably broken down.

3. Divorce by Mutual Conéent'

The essential characteristic of divorce by consent is that the spouses
should be entitled to seek a divorce provided that they have mutually
and voluntarily resolved to terminate their marriage.

4. Divorce at the Option of Either Spouse

Divorce at the option of either spouse implies the right of a spouse
to unilaterally terminate at will his or her marriage status.

Effect Of Divorce Grounds Upon Divorce Rate

(18) It is commonly assumed that the number of divorces will depend upon
the number and definition of grounds provided under the legal regime. This
assumption, however, has been categorically denied by leading sociologists and
scholars. See, for example, J. P. Lichtenberger, “Divorce Legislation” (1932) 160
Annals 116:

“The only perceptible result of changes in legal grounds is the redis-
tribution of divorces on the basis of available grounds, without any effect
upon their number. This is attested to by the fact there is not the slightest
connection between the number of grounds in the several (American)
states and their respective divorce rates.”

See also R. Neuner, “Modern Divorce Law: The Compromise Solution”
(1943) 28 Iowa L. Rev. 272:

“The number of divorces is not dependent on the number and defini-

tion of the divorce grounds. This statement must be qualified however. If

a jurisdiction recognises only one or two narrowly defined divorce

grounds—the best example is New York with adultery as the only
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ground—the number of divorces granted every year is much smaller in
those jurisdictions which adhere to the traditional scheme of divorce
grounds. But if a system of various divorce grounds is adopted, it does not
make much difference how they are defined; the legislator thereby loses
control of the divorce situation.”

Two Fundamental Issues:
(1) Fault Or Failure As The Criterion for Divorce?
(2) General Clause Or Enumerated Grounds?

(19) As Professor Otto Kahn Freund observed in (1956) 19 Mod. L. Rev. 573
at p. 585, “[In considering proposals for divorce law reform] there are in fact
two problems which it is advisable to distinguish. One is the problem of ‘fault or
failure’, i.e., whether the law should dissolve a marriage only if in some sense its
disintegration was due to the ‘guilt’ of either spouse, or whether the objective
fact of disintegration should suffice. The other problem is that of ‘general clause
or enumeration of grounds’, i.e., whether the proof of specific defined sets of facts
should be required and sufficient or whether the court must be satisfied as to the
general deterioration of the marriage, each single event being only an incident
serving as evidence. These two problems are quite different. Thus it is possible to
affirm the ‘failure’ principle in toto or in part, i.e., to reject the doctrine of the
‘matrimonial offence’ as the basis or the only basis of divorce and yet to argue in
favour of a formulated ground or grounds of divorce which alone will enable the
Court to terminate the marriage. This the present [English] law does in cases of
insanity ‘and this was the essence of the Bill which Mrs. Irene White, M.P.
introduced in the House of Commons but withdrew when the Government
undertook to appoint the Royal Commission. It was to the effect that, in addition
to the traditional matrimonial ‘offences’, it should for either spouse be a ground
for divorce that he or she had been separated from the other for seven years,
that there was no reasonable prospect of reconciliation, and that suitable finan-
cial arrangements had been made for the protection of the wife. If this were
accepted the law would still be based on the enumerative principle but it would
embody the ‘failure’ in addition to the ‘fault’ idea. On the other hand, one can
cling to the ‘fault’ principle, ...but formulate a ‘general clause’, e.g. that the
marriage will be dissolved if through the fault of either spouse or both spouses
the marriage has disintegrated to such an extent that the spouses can no longer
be expected to cohabit. It has been a pretty general experience that where
legislation fails to provide a general clause of this kind, the courts will provide it.
One (or two or more) of the formulated ‘matrimonial offences’. . .will, under the
pressure of social facts be ‘interpreted’ by the courts until it comes at least close
to being an equivalent of a ‘general fault’ clause. This has happened in
France. . .,in many of the states of the United States with ‘extreme’, ‘intolerable’
and other kinds of cruelty. . .and in England with ‘constructive desertion’ and to
a small extent with ‘mental cruelty’.”

(20) It is of interest to note that it is not uncommon, even in jurisdictions
wherein a general clause has been statutorily introduced, for such a clause to be
supplemented by other defined grounds for divorce. For example, section 142 of
the Swiss Civil Code provides:

“If so deep a destruction of the marital relationship has occurred that
continuance thereof cannot fairly be expected from the spouses, either
spouse may sue for a divorce. [But] if the deep destruction can over-
whelmingly be ascribed to one, the other only of the couple can sue for
divorce.”
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This general clause, however, is supplemented by additional grounds for divorce
which include adultery, infamous crime, severe cruelty, desertion, and incurable
insanity.

(21) Similarly in Western Germany there is a general clause which
provides as follows:

“Where the domestic community of the spouses has ceased to exist for
three years, and where by virtue of a deep-seated and irretrievable
disruption of the matrimonial relationship, the restitution of a community
of life corresponding to the nature of marriage cannot be expected, either
spouse may apply for divorce. [But] where the spouse who makes the
application has been wholly or overwhelmingly responsible for the dis-
ruption, the other spouse may object to the divorce. Such objection is to be
disregarded where the maintenance of the marriage is not morally jus-
tified considering a proper estimate of the character of marriage and the
total behaviour of both spouses. The application for divorce is to be
refused where the properly understood interests of one or several minor
children of the union demand the maintenance of the marriage.”

This general clause, like that in the Swiss Code, is also supplemented by
additional grounds for divorce which include adultery, mental derangement, and
incurable contagious loathsome disease.

(22) A similar pattern of divorce legislation may also be found in Sweden.
Thus Professor Wolfgang Friedmann in his book entitled Law in a Changing
Society at pages 213-214 observes:

“Among the contemporary Western systems, the Swedish Marriage Law
of 1920 has probably gone farthest in the admission of the breakdown
principle. Apart from the possibility of joint application by both spouses
for a separation decree on the ground of ‘profound and lasting disruption’,
which the Court has to accept without examination, a separation decree
may also be granted on unilateral application, where the court finds that
there has, in fact, been a profound and lasting disruption. Divorce can
always be obtained one year after a judicial separation decree, provided
the spouses have, in fact, lived separate during that year. Moreover,
divorce may be obtained, without foregoing judicial separation, on certain
‘breakdown’ grounds, most important of which are actual separation for
three years or mental insanity for more than three years without hope
of recovery. These grounds for divorce stand side by side with a number
of ‘“fault’ grounds, so that the Swedish law combines in a sense the
principles of consent, breakdown and fault.”

(23) It may well be contended that a general clause, whether based on the
fault or non-fault concept, tends to uncertainty and imposes too great an onus
upon the Court. This conclusion may well be reflected:

(i) in the experience of Australia, New Zealand, and American and
European jurisdictions which have introduced the marriage break-
down concept through specific “separation provisions” rather than
under a general clause providing, for example, that a marriage shall
be dissolved on proof that the disruption of the marriage is irrepara=-
ble and attempts at reconciliation would be impracticable or futile,
and

(ii) in the traditional pattern of legislation adopted in Australia, New
Zealand, and in the American and European jurisdictions which
define specific offences in addition to or in substitution for a general
fault clause.
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(24) I should be realised, however, that whilst the general clause, whether
premised upon fault or non-fault, imposes greater demands upon the court, it
has the advantage of recognising that marriage and divorce involve complex
human and social relationships which cannot simply be reduced to the objective
fact of “separation” or to designated and specific offences premised upon a simple
equation of guilt and innocence.

Objections to Divorce Law Regime Based Exclusively on a Fault Concept

(25) The arguments against retaining or promoting a divorce law regime
premised exclusively upon the fault concept are substantial. They include the
following:

(i) The fault grounds for divorce do not in the majority of cases repre-
sent the real cause of the marriage breakdown. The doctrine of the
matrimonial offence, with its consequential emphasis on legal guilt
and innocence, is artificial for in real life it is comparatively rare to
find total innocence on one side and total guilt on the other. Marriage
breakdown cannot be reduced to a simple equation of guilt or inno-
cence and these concepts cannot be effectively measured or evaluated.

(ii) The refusal of divorce except on proof of a matrimonial offence
precludes the State from recognising social realities in certain cases
where the marriage has broken down. The argument that the State
has an interest in promoting the family relationship becomes mean-
ingless when the family relationship is no longer performing any
useful function in promoting orderly adjustment between the sexes
and the proper rearing of children.

(iii) The fault concept with its corollary of the adversary system tends to
promote unnecessary friction and tension between spouses who find it
necessary to have recourse to the divorce court.

(iv) The doctrine of the matrimonial offence places undue emphasis upon
the past conduct of the spouses and does not effectively take into
consideration the prospect of a viable future marital relationship.

Marriage Breakdown—A Triable Issue?

(26) It is sometimes contended that the introduction of marriage break-
down, in any form, as a basis for divorce imposes an impossible task upon the
court. In the words of nine members of the Royal Commission on Marriage and
Divorce which sat in England in 1951-55: “To determine whether or not a
marriage had broken down is really not a triable issue.”” This opinion, however,
would seeem untenable in the light of experience in Australia, New Zealand, and
American and European jurisdictions wherein the “marriage breakdown” con-
cept has been effectively applied as a criterion for divorce under the “living
apart” statutes.*

(27) It should further be observed that the “marriage breakdown’ concept
has already been effectively applied by Canadian Courts in relation to the
discretionary bars to divorce and the absolute bar of condonation. With respect
to the discretionary bars to divorce, the Canadian Courts have consistently
followed Blunt v. Blunt” which establishes that the circumstances that govern
the exercise of the discretion “in the petitioners’ favour” are as follows:

(i) the position and interest of any children of the marriage;

(ii) the interest of the party with whom the petitioner has been guilty of
misconduct, with special regard to the prospect of their future mar-
riage;

(iii) the question whether, if the marriage is not dissolved, there is a
prospect of reconciliation between husband and wife;
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(iv) the interest of the petitioner, and in particular the interest that the
petitioner should be able to remarry and live respectably; and
(v) the interest of the community at large, to be judged by maintaining a
true balance for the binding sanctity of marriage and the social
considerations which make it contrary to public policy to insist upon
the maintenance of a union which has utterly broken down.

(28) Although the considerations formulated in Blunt v. Blunt, supra, were
directed to the discretionary bar of the petitioner’s adultery, they would appear
applicable in respect of all the discretionary bars to divorce.”

(29) It is significant to observe that the application of the considerations set
out in Blunt v. Blunt, supra, enable the Canadian Courts to give legal effect to
the fact of marriage breakdown by granting a divorce to both parties. Thus,
where each spouse has instituted proceedings for divorce on the ground of the
other spouse’s adultery and the respective charges have been proved, in the
absence of collusion, connivance or condonation, the court may exercise any of
the following powers:

(i) it may exercise its discretion “in favour of” one party while dismiss-
ing the action of the other;
(ii) it may refse to exercise its discretion “in favour of” either party in
which case both actions will be dismissed; or
(iii) it may exercise its discretion “in favour of”’ both parties and grant a
decree to each of them.

In recent years there has been an increasing tendency to adopt this third
alternative in order to avoid any possible prejudice to the parties in subsequent
proceedings.” It is accordingly apparent that the Canadian Courts presently
recognise and give legal effect to the fact of marriage breakdown notwithstand-
ing that the grounds for divorce are premised upon the “offence concept”.

(30) With respect to the absolute bar of condonation, it is well established
that a matrimonial offence which has been condoned may be revived by subse-
quent matrimonial misconduct on the part of the offending spouse. Such miscon-
duct which operates to revive the original offence need not itself constitute a
ground for matrimonial relief; it is sufficient if the misconduct is such as if
persisted in would render a continuation of marital consortium impossible.”” It
is thus evident that, in determining whether a condoned offence has been revived
so as to justify the issue of a divorce decree, the court will examine the
subsequent matrimonial misconduct complained of with a view to discovering
whether in fact the marriage has irretrievably broken down.

Legislative Recognition of Marriage Breakdown as a Ground for Divorce

(31) Recognition of marriage breakdown as a basis for matrimonial relief
through divorce proceedings has been directly admitted in one form or another
in Australia, New Zealand, in twenty-six jurisdictions in the U.S.A., and in
several European countries. Such recognition is usually afforded under the
so-called “living-apart” statutes.

Australia

(32) In Australia section 28 (m) of the Matrimonial Causes Act (Aust.),
1959 provides that a decree of divorce may be granted by the court on the
petition of either spouse where “the parties to the marriage have separated and
thereafter have lived separately and apart for a continuous period of not less
than five years immediately preceding the date of the petition and there is no
reasonable likelihood of cohabitation being resumed.”
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(33) For the purposes of section 28 (m), the parties to a marriage may be
taken to have separated notwithstanding that the cohabitation was brought to an
end by the action or conduct of only one of the spouses and even though such
conduct constitutes desertion. A decree of divorce may also be granted on the
ground specified under section 28 (m) notwithstanding that there was in exist-
ence at any material time:

(i) a judicial decree suspending the obligation of the parties to the
marriage to cohabit; or
(ii) an agreement between the parties for separation.

(34) In certain circumstances, however, the Court must or may refuse to
grant a decree on the ground of separation. Thus, section 37 of the Matrimonial
Causes Act (Aust.), 1959, provides as follows:

“37.—(1) Where, on the hearing of a petition for a decree of dissolu-
tion of marriage on the ground specified in para. (m) of section 28 of this
Act (in this section referred to as ‘the ground of separation’), the court is
satisfied that, by reason of the conduct of the petitioner, whether before or
after the separation commenced, or for any other reason, it would, in the
particular circumstances of the case, be harsh and oppressive to the
respondent, or contrary to the public interest, to grant a decree on that
ground on the petition of the petitioner, the court shall refuse to make the
decree sought.

(2) Where, in proceedings for a decree of dissolution of marriage on
the ground of separation, the court is of opinion that it is just and proper
in the circumstances of the case that the petitioner should make provision
for the maintenance of the respondent or should make any other provision
for the benefit of the respondent, whether by way of settlement of
property or otherwise, the court shall not make a decree on that ground in
favour of the petitioner until the petitioner has made arrangements to the
satisfaction of the court to provide the maintenance or other benefits upon
the decree becoming absolute.

(3) The court may, in its discretion, refuse to make a decree of
dissolution of marriage on the ground of separation if the petitioner has,
whether before or after the separation commenced, committed adultery
that has not been condoned by the respondent or, having been so con-
doned, has been revived.

(4) Where petitions by both parties to a marriage for the dissolution
of the marriage are before a court, the court shall not, upon either of the
petitions, make a decree on the ground of separation if it is able properly
to make a decree upon the other petition on any other ground.”

(35) It should be observed that section 40 of the Matrimonial Causes Act
(Aust.), 1959, provides that no decree for the dissolution of marriage shall be
issued if the petitioner, in bringing or prosecuting the proceedings, has been
guilty of collusion with intent to cause a perversion of justice. The absolute bars
of condonation and connivance and the traditional discretionary bars would,
however, appear inapplicable to a petition for divorce on the ground specified in
section 28 (m): see Matrimonial Causes Act, (Aust.) 1959, sections 39 and 41.

New Zealand

(36) Section 21 (1) of the Matrimonial Causes Act (New Zealand), 1963,
provides that a petition for divorce may be presented to the court on any of the
following grounds:

“(m) That the petitioner and respondent are parties to an agreement
for separation, whether made by deed or other writing or orally, and that
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the agreement is in full force and has been in full force for not less than
three years.

(n) That—

(i) The petitioner and respondent are parties to a decree of separa-
tion or a separation order made in New Zealand, or to a decree,
order, or judgment made in any other country if that decree,
order, or judgment has in that country the effect that the parties
are not bound to live together; and

(ii) That decree of separation, separation order, or other decree,
order, or judgment is in full force and has been in full force for
not less than three years.

(o) That the petitioner and respondent are living apart and are

unlikely to be reconciled, and have been living apart for not less than
seven years.”

(37) In respect of the grounds set out in section 21 (1) (m) and (n), supra,
section 29 of the Matrimonial Causes Act (New Zealand), 1963, provides that the
court shall dismiss the petition if the respondent opposes the granting of the
decree and it is proved that the separation was due to the wrongful act or
conduct of the petitioner.”

(38) The Court is also afforded a general statutory discretion to refuse a
decree of divorce on the grounds set out in section 21 (1) (m), (n) and (o)
notwithstanding that the petitioner has proved his case, provided that the court
shall not, in the exercise of that discretion, refuse to grant a decree by reason
only of the adultery of either party after their separation: Matrimonial Causes
Act |(New Zealand), 1963, section 30.

United States of America

(39) Twenty-six jurisdictions in the United States of America have
qualified the traditional concept that divorce shall be granted only to the
“innocent” spouse on proof that the respondent has committed a matrimonial
offence by introducing statutory provisions whereby a divorce may be granted to
spouses who have lived separate and apart for a specified number of years.

(40) The “living apart” provisions which have been enacted in the Ameri-
can jurisdictions have taken a variety of forms and include:

(i) Provisions whereby the courts may, without regard to fault, grant a
divorce at the suit of either spouse, where the spouses have lived
separate and apart for a specified period pursuant to a judicial decree
or order of separation.

(ii) Provisions whereby the courts may grant a divorce to either spouse
where the spouses have voluntarily separated and lived apart for a
specified period.

(iii) Provisions whereby the court may grant a divorce where the spouses
have lived separate and apart for a specified period but where such
relief is available only to a spouse who was not at fault in causing the
separation.

(iv) Provisions whereby the court may grant a divorce to either spouse
where the spouses have lived separate and apart for a specified
period, regardless of whether the separation was voluntary and/or
attributable to the fault of either spouse.

(41) The above provisions have been examined in detail by Professor
Walter Wadlington in an article entitled “Divorce Without Fault Without Per-
jury” which was published in (1966) 52 Virginia Law Review at pages 32-87.%
It is accordingly unnecessary for this writer to duplicate Professor Wadlington’s
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research by detailing the operation of “living apart” provisions which have been
enacted in the majority of American jurisdictions. The writer would, however,
take this opportunity to endorse the following conclusion which was expressed
by Professor Wadlington:
“Of the [provisions] just outlined, the non-fault separation category
[namely, category 4] would best effectuate a broad breakdown approach
to divorce at this time—Several key features make the non-fault separa-
tion statute preferable at this stage. It has been proven workable in
practice in the courts, and when properly drafted avoids the judicial
injection of still prevalent fault concepts. If the separation time is reason-
able, it can afford an opportunity for reconciliation and insure against
precipitate action; at the same time, it is simple and quick enough to
discourage the parties from resorting to other divorce routes which may
promote perjury with respect to grounds or jurisdiction. By assuring that
the parties have lived separately for a specified minimum period, it
applies only to the marriage which has ceased to function and therefore
should be dissolved, and it makes the dissolution process relatively pain-
less by avoiding as much as possible (alimony disagreements sometimes
to the contrary) the need for fixing blame or publicly airing private
misconduct to the future detriment of the immediate parties and other
family members”.

European Countries

(42) A brief summary of the extent to which living apart provisions have
been introduced in Europe as a ground for divorce may be found in an article
entitled “Living Apart As A Ground For Divorce”,” the relevant sections of
which read as follows:

“In Europe, living apart by the spouse is a ground for the granting of an
absolute divorce in a number of countries, and the distinction is often
made between a private separation and a living apart pursuant to permis-
sion granted either by an administrative authority or pursuant to a decree
of divorce from bed and board.

For example, in Denmark, a decree of absolute divorce may be
granted after a husband and wife have been de facto separated for four
years, and in Germany an absolute divorce is available where the period
of living apart has endured for three years.

The more common practice in Europe, however, in those countries
where a legal separation may be granted by an administrative authority,
or a divorce a mensa et thoro by a court, is the conversion of the
separation or divorce from bed and board into an absolute divorce, after
such period of time as is specified by statute.

In Denmark, a legal separation granted by an administrative authori-
ty may be converted into an absolute divorce two and a half years after
the decree of separation, or eighteen months thereafter, provided the
spouses agree. Out of all divorces granted in Denmark, half were in this
category of conversion. In Sweden, a separation may be granted on the
motion of both spouses, and converted, after one year, into a divorce. This
was done in 5,549 of the 6,748 divorces granted in Sweden in 1948. In
Norway the period is two years, but if the divorce is requested by both
spouses, the time is reduced to one year.

In the Netherlands, also, a separation can be requested by mutual
agreement of the spouses any time after two years from the date of the
marriage, and it can be converted into an absolute divorce after five years
if there has been no reconciliation. The court, however, must attempt a
reconciliation during the proceedings for conversion.
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In Switzerland, divorce is permitted without a finding of fault on the
part of either of the spouses, but the judge in lieu of divorce may order a
separation of from one to three years if he believes there is a chance of
reconciliation, and after such period, or after three years if no period was
fixed by the court, either spouse may request a divorce. In Turkey the
period of time is similar to that in Switzerland, after which conversion
may be sought. Under the former law of Hungary, a divorce after five
years’ separation, without declaration of fault on the part of either party,
was permitted. ) j

While in France, Belgium and Monaco, a divorce from bed and board
is not permitted by consent of the parties, but only for specified grounds
involving fault on the part of the defendant spouse, such legal separations
are generally granted more freely by the courts than are absolute di-
vorces, and they may be converted into an absolute divorce on petition of
either party at the expiration of three years. Originally in France, the
conversion could only be sought by the defendant in the separation case.
The reason for this rule was the policy that a judicial separation was
intended to be only temporary, since it was an anti-social situation, which
should be terminated-after an appropriate period by reconciliation, or if
that was impossible, by conversion into an absolute divorce. It was
considered wrong to permit one spouse to force the other to remain
indefinitely in a status which was not a marriage, but where celibacy
theoretically was enforced. Therefore, the defendant was permitted to
convert the legal separation into an absolute divorce after three years.
Later in 1884, the right of requesting a conversion was given to both
spouses, and this is the law in France today.”

General Comment In respect Of Legislative Recognition Of The Breakdown
Concept In The Aforementioned Jurisdictions

(43) The preceding analysis will have indicated that Australia, New
Zealand, many American jurisdictions and several European countries have
enacted “living apart” provisions which reflect a realistic recognition of the fact
that no useful purpose is achieved by the state insisting upon the legal continu-
ance of the marriage bond in circumstances where the marriage has irretrievably
broken down.

(44) To view the preceding analysis in perspective, however, it should be
observed that whilst the legislative introduction of the marriage breakdown prin-
ciple through “living apart” provisions has made substantial inroads upon the
traditional offence concept in divorce proceedings, the vast majority of countries
still theoretically adhere to the “doctrine of the matrimonial offence”. Thus as
Professor W. Friedmann, observes in his book entitled Law In A Changing
Society at pages 214-215:

“Most of the contemporary laws still base their law of divorce on a
number of enumerated ‘faults’: adultery, cruelty, desertion, violence, and
the like. Some legal systems tend towards general definitions, others
prefer the enumeration of a large number of specific offences, such as
cruelty to children, gambling, drunkenness, sexual misconduct, ete.
Adultery is the backbone of all the legal systems which make ‘fault’ the
basis of their divorce jurisdiction.?? The only major open deviation now
made in the law of England and Scotland—and all the British Domin-
ions except Canada, in thirty American states, and in nine out of seven-
teen European countries, sampled in the Report of the (Morton) Com-
mission—from the principle of ‘fault’ is the recognition of insanity as a
ground for divorce (usually after a specified number of years). Here,
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divorce is granted because fate—not fault——has made the continuation of
the marriage impossible in anything but name.’

(45) But Professor Friedmann further observes:

“It would, however, be highly unrealistic to judge the present state
of marriage and divorce by the enumeration of the grounds of divorce as
stated in the various legal systems...Judicial interpretations have to a
large extent condoned or sanctioned practices designed to satisfy the letter
of the law, while violating its spirit...In the States in which the fault
principle remains exclusive or predominant,. . .theories and concepts re-
main outwardly unchanged, but their meaning is altered...[Thus]
where, under the pressure of social facts, divorce grounds are enlarged
from adultery to ‘cruelty’, ‘violence’, ‘desertion’ and the like, it is still
possible to proclaim that the principle of fault i.e. the exclusive depend-
ence of divorce on the proof of guilt on the part of the other side, has been
preserved. In fact, however, the reality of the law is transformed, either
by processes of elastic interpretation, or by downright fictions reminiscent
of the earlier history of the common law.”23

(46) The previous analysis will have indicated that it is not uncommon for
fault and non-fault grounds to co-exist under the same statute. Moreover the
distinctions between statutory fault and non-fault grounds are frequently
blurred by judicial interpretation and techniques.?4

Judicial Recognition of the Factor of Marriage Breakdown in Jurisdictions
wherein the Traditional Fault Concept is Endorsed by the Legislature.

(47) Even in jurisdictions where matrimonial offences provide the only
basis for divorce, the courts have tended to qualify the fault concept by inter-
preting offences such as cruelty and desertion in such a way as to render them
substitutes for a general clause envisaging destruction of the marriage.2’5 Thus
the Report of the Royal Commission on Marriage and Divorce, Cmd. 9678 (1956),
para. 153 states:

“Conduct by one spouse of a grave and weighty nature which makes
married life unbearable for the other spouse may at the present time be
pleaded before the court in one of several ways. If such conduct is
accompanied by injury to health and the court is satisfied that the other
spouse needs protection it will constitute legal cruelty, for which the
remedy of divorce is immediately available. If one or more of the require-
ments of legal cruelty are lacking, but nevertheless there was present an
intention, actual or presumed, on the part of one spouse to bring the
married life to an end and to drive the other spouse from the home, the
conduct will amount to constructive desertion, which, if persisted in for
three years or more, will also give a right to divorce....”

(48) The recent English decisions in Gollins v. Gollins [1963] 3 W.L.R. 176
and in Williams v. Williams [1963] 3 W.L.R. 215 would tend to reinforce the
conclusion expressed above since the House of Lords therein concluded that, in
determining whether matrimonial cruelty has been committed, the courts
should look not to the culpable intent of the allegedly cruel spouse but rather to
the effect of his or her conduct upon the other spouse. The courts in England
have thus established that in cases of alleged matrimonial cruelty the factor of
marriage breakdown is as important, if not more important, than a mere deter-
mination of the issue of fault.



920 JOINT COMMITTEE

Should Marriage Breakdown Constitute The Only
Ground or Criterion For Divorce?

(49) If Canada should elect to follow the example of the ten jurisdictions in
the United States of America® which have staturoty provisions whereby a
divorce may be granted by the court to spouses who have lived separate and
apart for a specified period, such relief being available without regard to wheth-
er the separation was voluntary and/or attribuable to the fault of either spouse,
then the question arises whether such provision should constitute the exclusive
criterion for divorce. It may be argued that the introduction of such legislation
in Canada would logically preclude the co-existence of statutory grounds for di-
vorce premised upon a fault concept.”

(50) It is submitted that the Canadian Parliament should strive to remedy
grievances rather than seek to achieve theoretical perfection or logical harmony.
Therefore, the real issue to be resolved is not whether the introduction of
“non-fault separation” legislation is logically inconsistent with the co-existence
of statutory grounds for divorce based upon proof of a “matrimonial offence”
but rather whether such legislation would eliminate the need for grounds pre-
mised upon fault.

(51) It is generally conceded that in jurisdictions where divorce is based
exclusively upon proof of a matrimonial offence, the commission of such an
offence, is in many cases merely symptomatic of the fact that the marriage has
broken down. It would nevertheless appear unrealistic to abandon the fault
concept in toto. As Mr. Justice Scarman has observed in an address entitled
“Family Law and Law Reform”.

“Although it is true that white innocence and black guilt are seldom
to be found in married life, comparisons of innocence and guilt do reflect
genuine human experience and are necessary if divorce laws are to be
administered justly and in the interests of the children. Since, therefore,
one cannot wholly exclude from judicial consideration the doctrine of the
matrimonial offence, I suggest that the wisest course is to use it properly
to advance the objective we have in mind. I believe that society recog-
nizes that a spouse should be able to get a divorce when he or she has been
deserted, has been treated with cruelty, or has had to face the infidelity of
adultery. Why should a spouse, if in a position to prove any of these three
situations, have to go further and prove irretrievable breakdown, or
consent, or failure of attempts at reconciliation? The ordinary man’s sense
of justice revolts at any such requirement. The law would do well to keep
in touch with the ordinary man’s idea of what is right and proper, and,
though the lawyer can argue that the logical way to handle matrimonial
offences is solely as evidence of underlying breakdown, I think this
argument, if carried to a logical conclusion, would fail to win general
approbation and would certainly impose a very much greater strain on the
administration of justice than our limited resources in legal man power
could meet.

Where the ordinary man criticises the law is in its exclusive reliance
on the doctrine of the matrimonial offence.—I think that we could well
follow the Australian and New Zealand precedent [see supra]—and that
if we did so the ordinary man’s objection to the substantive law of divorce
would be largely met—

If one could add to the existing grounds for divorce that of separation
or irretrievable breakdown one would be able at the same time to elimi-
nate a number of other anomalies and defects—. It may be that in a re-
formed divorce law divorce would never be available as of right but only
when the Court was satisfied that proper arrangements had been made for
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the care and upbringing of the children and that reconciliation was
impossible. Such discretion could well be a valuable part of the law and
would be wholly different from that which the Court now purports to
exercise in respect of the adultery or other offence of the petitioner”.

(52) It should be noted that the conclusion of Mr. Justice Scarman regard-
ing the co-existence of matrimonial offences and marriage breakdown through
non-fault separation provisions as grounds for divorce would appear to be
reflected by legislation not only in Australia and New Zealand but also in
jurisdictions in the United States of America and in Europe.®

Dangers Of Fault And Non-Fault Grounds Co-Existing

(53) Where fault and non-fault grounds for divorce co-exist in a single
jurisdiction, there is some danger that the courts will apply the same techniques
irrespective of the nature of the ground for relief. Thus Professor Lawrence
Rutman observes in an article entitled “Departure From Fault” (1961) 1 J1. of
Family Law 181:

“The living-apart statutes express, on the surface at least, an exclu-
sion of fault considerations in about half of the (American) states. In
practice. . .this has not been the case. The introduction of technical terms,
the reiteration of traditional jargon and the lack of continuity in thought
are apparent in almost all the cases.”®

Marriage Breakdown Through Living-Apart Statutes As Ground For Divorce:
Effect On Divorce Rate.

(54) It is sometimes contended that the introduction of marriage break-
down, through non-fault separation provisions, as a ground for divorce would
strike at the foundation of marriage in that it would result in a veritable flood of
divorces. There is little doubt that immediately following the introduction of any
new ground for divorce, there would be a substantial number of divorces sought
to relieve the suffering which has been endured under the present Canadian
divorce laws.

(55) The experience in Australia, however, where non-fault and fault
grounds co-exist under the Matrimonial Causes Act, (Aust.), 1959, would indi-
cate that the inclusion of marriage breakdown as a ground for divorce through
non-fault separation provisions will not undermine the status of marriage nor
result in any overwhelming flood of divorces. Thus, D. M. Selby, Judge in
Divorce of The Supreme Court of New South Wales states:

“Since the (Matrimonial Causes) Act came into force, separation has
run a consistent third place in popularity as a ground for divorce, as the
following statistics of decrees of dissolution of marriage pronounced in
Australia indicate:

1961 1962 1963 1964 1965
(to June 30)
DESETTION o %2 i vicns s ohins &5 3,638 3,645 3,531 3,468 3,135
Adultervimes avuud feig o - 189021 048 & L6768 - 1,833 893
Separatiom Jo. QiR 0.0 350 1,272 1,495 1,687 747
Total on all
Hrounas Iy, POVIITNe o 6,712 7,245 7,476 7,917 3,806

An analysis of these figures could support wvarious speculations.
‘Whilst the total number of decrees granted in 1961, 1962, 1963 and 1964
have increased each year, the decrees granted on the ground of desertion

fell slightly each year from 1962 but those on the ground of separation
25894—4
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have risen each year. Whatever the reason for these trends, it is doubtful
if they have any significance. The separation figures could be most mis-
leading if an attempt were made to draw an inference from them. It may
well be that they are swollen as a result of an accumulation of cases in
which the ground of separation existed before 1961 but was not available
as a ground for divorce until the coming into operation of the Act.
Experience has shown that a number of suits brought on the ground of
separation would have succeeded if brought on the ground of desertion.
Less frequently, but from time to time, suits brought on the ground of
separation could have been based on the ground of insanity. One conclu-
sion may justifiably be reached. The inclusion in the Act of the ground of
separation has not brought the flood of divorces which was so confidently
prophesied.”

(56) It is relevant to observe that the Australian statistics should be
analysed and evaluated in the light of section 37(4) of the Matrimonial Causes
Act (Aust.), 1959, which reads as follows:

“37 (4) Where petitions by both parties to a marriage for the dissolu-
tion of the marriage are before a court, the court shall not, upon either of
the petitions, make a decree on the ground of separation if it is able
properly to make a decree upon the other petition on any other ground.”

Distinction Between Marriage Breeakdown And Divorce By Consent

(57) It is sometimes suggested that the inclusion of “marriage breakdown”,
in any form, as a basis for divorce is equivalent to the introduction of divorce by
consent.® This contention, however, would seem invalid since divorce by
consent implies that the spouses shall act as the sole judges of their own cause
whereas divorce on proof of marriage breakdown requires an objective judicial
analysis of all the material circumstances to determine whether the marriage has
in fact broken down.

(58) Divorce by consent further implies that the State reserves no right to
refuse a divorce sought pursuant to agreement between the spouses even though
the marriage is viable and its termination would create a situation detrimental to
the interests of the children of the family. Divorce on proof of marriage break-
down, on the other hand, implies a right, indeed an obligation, in the State to
refuse matrimonial relief in cases where the marriage is found to be viable. It
may be noted incidentally that the introduction of divorce on proof of marriage
breakdown implies a further obligation on the State to provide adequate mar-
riage guidance and conciliation procedures to persons contemplating marriage
and to spouses who have encountered or are encountering serious marital

difficulties.

Divorce By Consent

(59) The writer proposes to examine two questions, namely, (1) Does
divorce by consent actually exist in Canada? (2) Should divorce by consent be
sanctioned by express statutory enactment?

(60) It is unrealistic to assume that any divorce regime can effectively
preclude divorce by consent. As C.P. Harvey, Q.C. observed in an article entitled
“On the State of the Divorce Market” (1953) 16 Mod. L. Rev. p. 130: “A wvalid
marriage. .. is the only condition precedent to divorce which cannot be circum-
vented somehow”’. This conclusion is confirmed in a study which was undertaken
more than twenty years ago in respect of the actual operation of divorce in New
York, wherein the then present grounds for divorce were confined to adultery.”
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The findings of this study may be summarised in the following observations
published therein:

“The body of divorce law prevailing in New York, viewed a priori, would
seem to offer fertile soil for the growth of collusion. ...Factual study
seems to support abstract speculation upon this point. Although statistics
which may directly prove the number of collusive divorces are, and will,
from the very nature of collusion, remain unavailable, several factors may
be indicated which tend conjointly to substantiate its generally assumed
prevalence. Prominent among these factors is a huge number of cases
which are uncontested on the merits, and consequently tried with the aid
of formulated questions of the ‘black book’ in a short space of time,
without benefit of adequate cross-examination. Similarly persuasive are
the large percentage of co-respondents who remain unnamed, the surpris-
ing state of undress in which the defendant and co-respondent are gener-
ally found, and the close relationships generally existing between the
defendant and witnesses for the complainant. And the unusually short
period commonly intervening between the alleged adultery and the
service of process would constitute at least a suspicious circumstance. ...

The situation seems to demand legislative inquiry, and at least a
subsequent contraction, if not a complete bridging, of the gap which
now exists between the legal rules and prevailing mores.”

The conclusions set out in the above study would appear equally tenable
today. Thus in the 1966 Report of the Joint Legislative Committee on Ma-
trimonial and Family Laws to the Legislature of the State of New York the
following statements appear:

“The New York one-ground adultery divorce law was out-of-date one
hundred years ago. .. Within the state the one-ground divorce law invited
a peculiarly nasty combination of faked evidence, perjury and legal chi-
canery. ...In 1947 New York Supreme Court Justice Henry Clay Green-
berg estimated that seventy-five percent, at the very least, of New York
Divorces were based upon ‘phony raids’. ...Professor Henry H. Foster
.. .said before the committee, ‘In the ninety odd per cent of divorce cases
that are uncontested, judges and counsel engage in make believe, observ-
ing a ritual that lasts but a few minutes. Such is a travesty on the
administration of justice and almost a criminal neglect of the social
responsibility that a just society would assume. ...In 1945, the Com-
mittee of Law Reform of the Association of the Bar of the City of New
York recommended a liberalisation of our divorce laws so that we may
thus eliminate what has come to be recognised as a scandal, growing out
of wide-spread fraud, perjury, collusion, and connivance in the dissolu-
tion of marriages in this state.” ...And one of the state’s senior judges,
Judge Meier Steinbrink said, ‘These uncontested cases are not only a
farce, they are utterly disgraceful, because the evidence is always the
same. ...Nor does the process take long—so quick are the judges in the
matrimonial courts to clear their calendars and their consciences. ...I
have timed myself—one every seven and a half minutes—and that is how
I happen to dispose of an average of seventy-five a day’. In Chenango
County the committee was told, perhaps because of a more leisurely
upstate pace, that the average default divorce takes one minute longer,
that is eight and one-half minutes.

Another judge, Supreme Court Justice Benjamin Brenner observed,
‘I firmly believe that our dissolution laws engender disrespect and con-
tempt for law itself because the rule of law is perverted in the conduct

and practice prevalent in unopposed matrimonial hearings. Judges are
25894—4}
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often compelled to become silent participants in undisputed divorce pro-
ceedings based upon pre-arranged raids. ...While there are legitimate
divorce cases in which adultery is discovered. . ., a very substantial num-
ber of undefended suits end in decrees founded on collusion or perjurious
testimony, since the evidence is uncontested and must be presumed to
be true. Disrespect for the New York matrimonial law is often reflected in
the judge’s own feeling of frustration or chagrin, which he must experi-
ence in the course of such un-contested trials.’s3

(61) In the light of the preceding studies, it may be contended that it is not
unlikely that many of the divorces presently granted in Canada are in fact
divorces by consent, because, in the undefended cases, which represent more
than ninety per cent of all divorce cases, it is practically impossible for the court
to detect whether there has been collusion, and further, the ground for divorce
may be provided by one party in circumstances which do not amount to legal
collusion. If this contention is accepted, then clearly it brings the law in Canada
into disrepute and requires such revision of the divorce laws as will reduce the
gap between legal theory and social practice.

(62) It is submitted, however, that marriage should not be regarded as a
mere contract in which no one is concerned except the spouses. The children of
the marriage, if any, are interested parties in the maintenance of a stable and
healthy family life and the community at large also has a primary interest in
promoting the stability of married life which is the cornerstone of our society. It
is further submitted that the promotion of such marital stability is inconsistent
with the formal recognition of divorce by consent. It is accordingly concluded
that the State should continue to regulate the termination of the marriage status
and that divorce should not be available merely at the will of both spouses.

Specific Proposals For Reform Of The Grounds For Divorce In Canada Adultery
As A Ground For Divorce

(63) The commission of adultery by one spouse is almost universally recog-
nised as entitling the other spouse to petition for the marriage to be dissolved.
Adultery has long been recognised as a ground for divorce in Canada.

(64) This writer accepts the opinions expressed by eighteen members of the
Royal Commission on Marriage and Divorce which sat in England in 1951-1955
and accordingly recommends that adultery should be retained as a ground for
divorce in Canada. Eighteen members of the Royal Commission expressed the
following opinions;

“115. Some English witnesses suggested that the law should be
modified in respect of proceedings based on the commission of a single act
of adultery. There were two proposals, namely, that relief should be de-
nied entirely or that the court should have a discretion to delay granting
relief so that the possibilities of reconciliation might be explored. It was
said in support that a single act of adultery need not necessarily denote
that the marriage has completely failed and should be dissolved; often, on
learning of the adultery, the injured spouse may take proceedings in a fit
of anger or pique or because he or she has been influenced by the advice
of relatives and friends. If relief were to be refused or delayed, husband
and wife would have time to try to resolve any underlying difficulties and
might well come together again.

116. We have considered possible ways in which the law could be
altered on one or other of the lines proposed. One course would be to say
that divorce should be granted only on proof of an adulterous association.
That, in our view, would amount to substituting a new ground of divorce
for that of adultery. As one witness put it: ‘The offence is adultery and as
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far as the offence is concerned it does not make any difference whether it
is a course of conduct or an isolated act’. Moreover, no relief would then
be available, as in our opinion it should, to the person whose spouse has
committed promiscuous acts of adultery.

117. Another course would be to say that only repeated acts of
adultery should give ground for divorce. To this there is the practical
objection that to obtain evidence of repeated acts of adultery might be
very expensive, and sometimes impossible, if a spouse were particularly
adept at concealing his adultery. But the real difficulty lies in deciding
what should constitute ‘repeated acts of adultery’. Could it be said of two
acts of adultery separated by an interval of, say, five years that the
element of repetition was present? Faced with this problem, the court
might be led to set up a test under which, say, three acts of adultery
within a reasonable period would constitute ‘repeated acts’. The dividing
line would be most arbitrary and we feel that no distinction can properly
be made between the first and any other act of adultery. Every such act is
inimical to the marriage relationship, and the adaption of any dividing line
might lead to the view that a spouse could commit one or two acts of
adultery with impunity. The position of the injured spouse must also be
considered; he may feel that it would be impossible to resume life with
his adulterous spouse after the commission of one act of adultery,
particularly when a child is born as a result.

118. There remains the alternative suggestion that the court should
have a discretion to delay granting a decree of divorce when the sole
ground put forward is the commission of a single act of adultery. It would
be difficult for the court to decide in what circumstances relief should be
delayed; as we have said, as a matrimonial offence one act of adultery
cannot properly be distinguished from another. Moreover, we do not think
that the proposal would achieve its object of promoting reconciliation.
Apart from the fact that at this final stage, when the case has been tried
and the adultery proved, the prospects of a successful reconciliation must
! be very slight, we are satisfied that the element of compulsion should not
be introduced into any machinery designed to bring about reconciliation.

119. In our view, and this was confirmed by several witnesses, the
commission of an isolated act of adultery, where otherwise the marriage
relationship is comparatively stable, is more often than not forgiven. We
consider it preferable that the injured spouse should be left, as at present,
with the choice of deciding whether to forgive the commission of a single
act of adultery or to found divorce proceedings upon such conduct. We
accordingly recommend that there should be no alteration in the law
relating to adultery as a ground of divorce in England and Scotland.”

(65) If it were considered advisable to permit divorce in Canada on proof of
adultery only in circumstances where the court is satisfied that the offence has
rendered the marriage irretrievably broken down and attempts at reconciliation
would be impracticable or futile, the definition of cruelty hereinafter proposed®
would seem sufficiently wide to enable the court to grant a divorce on the ground
of cruelty where one spouse has committed adultery and the attendant circum-
stances are of such a character that the petitioner cannot reasonably be expected
to be willing to cohabit with the respondent.

Adultery: Artificial Insemination By Donor

(66) If it is proposed to retain adultery as ground for divorce in Canada, it
may be necessary for the Committee to examine whether the artificial insemina-
tion of a wife by a donor without the husband’s consent should constitute a
separate ground for divorce. There has been a conflict of judicial opinion on the
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question whether the artifical insemination of a wife by a donor constitutes the
matrimonial offence of adultery.”

(67) It may be noted that the Royal Commission on Marriage and Divorce
which sat in England in 1951-55 recommended that the artificial insemination of
a wife by a donor without the husband’s consent should constitute a separate
ground for divorce at the instance of the husband.” This recommendation was
endorsed by the Departmental Committee on Human Artificial Insemination
which sat in England in 1958-1960.38

Rape, Sodomy and Bestiality as Grounds for Divorce
(68) Rape, sodomy and bestiality are presently recognised as grounds for

divorce at the suit of a wife in those Canadian provinces wherein the provisions
of the Divorce and Matrimonial Causes Act (Eng.), 1857, apply.”

(69) For reasons corresponding to those set out in paragraph 64, supra, it is
submitted that these offences should constitute independent grounds for divorce
in Canada at the suit of the innocent spouse.*

(70) It is further submitted that equality between the sexes should be
legally secured in respect of these offences and that divorce should be available
to a husband or a wife whose spouse has committed any such offence.”

Cruelty As A Ground for Divorce

(71) Matrimonial cruelty constitutes a ground for judicial separation and
alimony in most Canadian provinces and is a ground for divorce in Nova
Scotia.” Matrimonial cruelty also constitutes a ground for divorce in England®
and in forty-six jurisdictions in the United States of America.4

(72) Except in Alberta and Saskatchewan,” “cruelty” in relation to ma-
trimonial causes has not been defined by statute and the governing principle
which has been consistently applied in the other Canadian common-law prov-
inces is that established by the decision in Russel v. Russel [1897] A.C. 395,
wherein five out of nine Law Lords held that in order to constitute cruelty in
matrimonial proceedings, the acts or conduct complained or must have caused
“danger to life, limb or health, bodily or mental, or reasonable apprehension of
[such danger].”46

(73) In Alberta and Saskatchewan, cruelty is statutorily defined for pur-
poses of judicial separation and alimony to include not only conduct which
creates a danger to life, limb or health, but also any course of conduct which in
the opinion of the court is grossly insulting or intolerable, or of such a character
that the person seeking matrimonial relief could not reasonably be expected fo
live with the other spouse after he or she has been guilty of such conduct.”

(74) It is submitted that cruelty should be introduced as a ground for
divorce in the Canadian provinces and that it should be defined as meaning “any
conduct that creates a danger to life, limb or health, bodily or mental, or a
reasonable apprehension thereof and any conduct that in the opinion of the court
is grossly insulting or intolerable: Provided that the conduct complained of shall
be of such a character that the person seeking the divorce cannot be expected to
be willing to continue or resume matrimonial cohabitation.”

(75) It will be observed that this definition extends the criterion of cruelty
adopted by the House of Lords in Russell v. Russell, supra, and is similar to the
statutory definitions of cruelty adopted in Alberta and Saskatchewan. It may be
of relevance to observe that the above proposed definition has received the
approval of the Canadian Bar Association. Furthermore, in presenting evidence
to the Royal Commission on Marriage and Divorce which sat in England in
1951-1955, the General Council of the Bar of England and Wales similarly
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favoured an extension of the Russell v. Russell definition of matrimonial cruelty
and stated that it would be undesirable to follow blindly the judicial definition
of cruelty which was established more than fifty years ago in a setting of rights,
duties, customs and manners which have undergone radical change.*8 The
General Council of the Bar of England and Wales further observed that as a
result of the Russell v. Russell definition of cruelty in England, a wife who can
afford to consult and call a neurologist to give evidence may succeed in her
petition for divorce whereas a wife who cannot afford such a luxury will fail.#®

(76) It is further submitted that cruelty should be so defined as to require
the court to attach paramount importance to the character and consequences of
the allegedly cruel conduct rather than to the culpable intent, if any, of the
allegedly cruel spouse.” The purpose in recognising cruelty as a ground for di-
vorce should not be to seek out guilt and inflict punishment but to afford relief
from suffering, and it should therefore not be necessary for the petitioner to
prove that the respondent’s conduct was wilful or intentional. For example, if a
continuation of the matrimonial cohabitation has been rendered impossible as a
result of the respondent’s habitual drunkenness or drug addiction, the absence of
any wilful or culpable intent on the part of the respondent should constitute no
answer to the charge of matrimonial cruelty.™

Desertion As A Ground For Divorce

(77) Desertion without cause for two years and upwards is presently recog-
nised as a ground for judicial separation and alimony in the majority of the
Canadian provinces.” Desertion for a specified number of years is also recog-
nised as a ground for divoree in forty-nine jurisdictions in the United States of
America.”? In England, a divorce may be granted to a petitioning spouse where
the respondent has “deserted the petitioner without cause for a period of at least
three years immediately preceding the presentation of the petition”.5¢ In cal-
culating the statutory period during which the desertion must run, the courts in
England are required to take ‘“no account of any one period (not exceeding three
months) during which the parties resumed cohabitation with a view to
reconciliation.”®

(78) It is submitted that desertion, if persisted in over a period of years,
effectively terminates the marital consortium and that it should be introduced as
a ground for divorce in Canada. As was observed in the 1966 Report of the Joint
Legislative Committee on Matrimonial and Family Laws to the Legislature of
the State of New York:

“Probably no course of conduct more evidences a ‘dead’ marriage
than the unjustified separation of one party to the marriage from the
other.”

This conclusion is supported by the experience of Charles F. Marden who acted
as a ‘“reconciliation master” in the State of New Jersey and who observes that
“desertion cases are substantially a waste of time so far as reconciliation is
concerned.”56

(79) It is further submitted that the offence of desertion should be so
defined that the spouses are not deterred from resuming cohabitation in an
attempt to secure an enduring reconciliation.’” It is accordingly recommended
that desertion as a ground for divorce in Canada should be constituted by (1) an
unjustified withdrawal from matrimonial cohabitation for a period of not less
than three years immediately preceding the commencement of proceedings or
(2) an unjustified withdrawal from matrimonial cohabitation for periods
amounting in the aggregate to three years or more, over a period of five years
immediately preceding the commencement of proceedings, provided that the
respondent has persisted in the unjustified withdrawal from matrimonial
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cohabitation for a continuous period of at least one year immediately preceding
the commencement of proceedings.

(80) It is further submitted that where desertion constitutes a ground for
matrimonial relief, the courts should be empowered to make a finding of con-
tinuing desertion notwithstanding that the respondent is or has become insane. It
is accordingly recommended that the insanity of the respondent spouse should
not preclude a finding of desertion if the court is satisfied that the intention to
withdraw from matrimonial cohabitaion would have continued if the respondent
spouse had not become insane.58

Adultery, Cruelty And Desertion As Grounds For Divorce: General Comment

(81) It is an over-simplification to assume that these offences, which fun-
damentally conflict with marital obligations, merely reflect a concept of guilt and
innocence. A suit for divorce based upon these offences is not instituted merely
on account of the wrongful conduct of a spouse, but rather on account of the fact
that by reason of such wrongful conduect, the marital relationship has become
intolerable and practically impossible to continue. Nor is it strange, that where
this result is produced by the misconduct of one party, the right to treat the
marital relationship as terminated should rest exclusively with the other party.

Presumed Death As A Ground For Divorce

(82) It is submitted that legislation should be enacted in Canada empower-
ing the courts to issue a decree of divorce if reasonable grounds exist for
presuming the death of the petitioner’s spouse. Such legislation might con-
ceivably be modelled on sub-sections 1 and 3 of section 14 of the Matrimonial
Causes Act, (Eng.), 1965, which read as follows:

“14.—(1) Any married person who alleges that reasonable grounds
exist for supposing that the other party to the marriage is dead may
...present a petition to the court to have it presumed that the other party
is dead and to have the marriage dissolved, and the court may, if satisfied
that such reasonable grounds exists, make a decree of presumption of
death and dissolution of marriage.

(3) In any proceeding under this section the fact that for a period of
seven years or more the other party to the marriage has been continually
absent from the petitioner and the petitioner has no reason to believe that
the other party has been living within that time shall be evidence that the
other party is dead until the contrary is proved.”

Living Separate And Apart As A Ground For Divorce

(83) It is recommended that divorce should be available in Canada to either
or both spouses where the husband and wife have lived separate and apart for a
period of not less than three years immediately preceding the commencement of
proceedings provided that the court is satisfied that:
(i) there is no reasonable likelihood of a resumption of matrimonial
cohabitation;
(ii) the issue of a decree will not prove unduly harsh or oppressive to the
respondent spouse;® and
(iii) satisfactory arrangements have been or will be made to provide for
the maintenance of the respondent spouse and any children of the
family. ®

(84) If the right to divorce were introduced in Canada on the basis of the
above recommendation, the issue of a decree should not be precluded by the
traditional absolute and discretionary bars to relief ® but should be subject
only to the provisos set out in the recommendation. ® Thus the decision of the
court should and would depend not so much upon the comparative rectitude of
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the conduct of the spouses but rather upon the probability of their being able to
re-establish a viable marital relationship.

(85) It is submitted that legislative implementation of the above recom-
mendation would bring the divorce laws of Canada closer to social realities and
that it would relieve undue hardship and reduce the number of illicit unions and
illegitimate births. It would also tend to eliminate certain undesirable character-

istics which attach to a divorce law regime based exclusively upon the concept of
fault.64

(86) It is fully realised that the above recommendation represents a radical
departure from the principles underlying the present grounds for divorce in
Canada since it would permit divorce proceedings to be instituted against a
spouse who has been guilty of no matrimonial offense. It would further permit
the institution of divorce proceedings by a spouse who is ex facie partly or
primarily responsible for the failure of the marriage. It might be argued that in
this latter case the spouse who is ex facie partly or primarily responsible for the
separation and breakdown of the marriage ought not to be permitted to seek a
divorce. Such an argument, however, would seem to ignore the following consid-
erations:

(i) It is frequently an over-simplification of the social facts to imply that
a marriage breaks down because of the fault of only one of the
spouses; and

(ii) even if the petitioning spouse is primarily at fault, it is contrary to
the public interest that the marriage should be regarded as continu-
ing in law when in fact it has ceased to exist.

(87) It might further be argued that if divorce were admitted on the basis of
the above recommendation, this would increase insecurity in marriage and lead
to a diminution of confidence in and respect for the permanence of marriage.
This argument, however, would seem to be refuted by sociological opinion and
by statistical data in jurisdictions wherein the doctrine of the matrimonial
offence as a criterion for divorce is supplemented by the doctrine of marrlage
breakdown operating through living-apart provisions.%?

(88) The above recommendation contemplates that the court may grant a
divorce to either or both spouses where they have lived separate and apart for
three years or more immediately preceding the commencement of proceedings,
regardless of whether the separation was voluntary and/or attributable to the
fault of either spouse.” It might accordingly be contended that where the
separation has been agreed to by the spouses, the legislative implementation of
the recommendation would be equivalent to the introduction of divorce by
consent. It is difficult, however, to envisage parties to a viable marriage volun-
tarily condemning themselves to three years’ separation in order that they may
terminate their marriage and re-marry third parties.67

Insurable Insanity As Ground For Divorce

(89) Where two parties enter into marriage, they may reasonably contem-
plate that their marital relationship will continue for their joint lives and it is
reasonable to expect the parties to weather the customary storms that constitute
the ordinary “fair wear and tear” of married life. It is unreasonable, however, to
require the parties to be bound by the marriage tie in circumstances where
incurable insanity supervenes and precludes the continuation of marital consor-
tium.

(90) It is accordingly recommended that insanity should be introduced as a
ground for divorce in Canada where a spouse of unsound mind has been detained
as a patient in a mental institution or hospital for a continuous period of not less
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than three years immediately preceding the commencement of proceedings and
the court is satisfied that there is no reasonable prospect of a permanent
resumption of cohabitation. Legislation introducing insanity as a ground for
divorce in Canada might conceivably be modelled upon the provisions set out in
sub-sections 1 and 3 of section 1 of the Matrimonial Causes Act, (Eng.), 1965,
which read as follows:

1.—(1) ...[A] petition for divorce may be presented... by the
husband or the wife on the ground that the respondent. . .is incurably of
unsound mind and has been continuously under care and treatment for a
period of at least five years immediately preceding the presentation of the
petition.. ..

(3) For the purposes of sub-section 1 [supra], a person of unsound
mind shall be deemed to be under care and treatment while, and only
while—

(a) he is liable to be detained in a hospital, mental nursing home or place
of safety under the Mental Health Act, 1959. ..
(c) he is receiving treatment for mental illness in
(i) a hospital or other institution provided, approved, licensed, regis-
tered or exempted from registration by any Minister or other
authority in the United Kingdom...; or
(ii) a hospital or other institution in any other country, being a
hospital or institution in which his treatment is comparable with
the treatment provided in any such hospital or institution as is
mentioned in sub-paragraph (i) of this paragraph;
and, in determining for the purposes of the said subsection ... whether
any period of care and treatment has been continuous, any interruption
of the period for twenty-eight days or less shall be disregarded.”¢8

(91) It could be argued that if divorce were made available in Canada to
spouses who have lived separate and apart for three years immediately preced-
ing the commencement of proceedings,®® it would be unnecessary to make
independent provision for cases of insanity. Such an argument, however, would
appear to ignore the decisions of courts in the United States, wherein statutes
providing for divorce through non-fault separation provisions have been held
inapplicable to cases where a spouse was insane, even though such spouse had
been confined for a substantial period of time in a mental institution or hospital
immediately preceding the commencement of proceedings.”®

(92) It may be of interest to observe that incurable insanity has been ma.de
a ground for divorce not only in England but also in several European countries
and in no less than twenty-nine jurisdictions in the United States.™

(93) One objection that might be raised against the recognition of incurable
insanity as a ground for divorce is that there is an absence of fault and the
termination of matrimonial rights and obligations results from circumstances
beyond the control of either spouse. It is submitted, however, that if a spouse
becomes incurably insane and is detained as a patient in a mental institution or
hospital for a long period of time, the objects of the marriage are frustrated and
there is no justification for legal insistence upon continuation of the marriage
where it has in fact ceased to exist.

(94) A further objection to recognising insanity as a ground for divorce is
that it introduced an invidious distinction between cases where the marital
consortium is destroyed by the supervening insanity of a spouse and cases where
the consortium is destroyed or impaired by a supervening incurable physical
disease or incapacitating injury. The distinction between mental and physical
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illness may be regarded as invalid from a medical standpoint and unfair from a
humanitarian standpoint. A distinction may, however, be made between the two
cases on the ground that incurable insanity, unlike other incurable diseases or
physical disabilities, results in a substantial change in the personality of the
disabled party.” Furthermore, the suggested recommendation, which requires
detention of the insane spouse in a mental institution or hospital for a continuous
period of three years immediately preceding commencement of the proceedings,
envisages that no degree of matrimonial cohabitation is possible.”® In cases of
incurable physical illness or disability on the other hand, no similar condition
necessarily ensues.

(95) It might also be argued that the recognition of insanity as a ground for
divorce may inflict a severe blow to effective treatment of the mentally ill. This
argument may, however, lack cogency if divorce is permitted only in circum-
stances where the court is satisfied that the insanity is incurable and a perma-
nent resumption of matrimonial cohabitation is thereby precluded.

2. BARS TO MATRIMONIAL RELIEF

Collusion, Connivance and Condonation As Absolute Bars
To Matrimonial Relief Collusion

(96) Collusion has not been defined by statute and the definitions formulat-
ed by the courts cannot be interpreted in an absolute sense but only by reference
to the facts of the particular case to which they were applied.” It has been
stated that collusion includes:

“(a) Any agreement or conspiracy, to which the petitioner is a party
which [as in the case of a covenant not to defend the action], tends to
pervert or obstruct the course of justice;

(b) Any agreement or conspiracy, to which the petitioner is a party to
obtain a divorce by means of manufactured evidence.

(¢) Any agreement or conspiracy, to which the petitioner is a party to
obtain a divorce by some fraud or deceit practised on the Court.”?

(97) It is generally conceded that the uncertainty which attaches to the
legal concept of collusion tends to discourage the spouses from mutually resolv-
ing their matrimonial p