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BELL TELEPHONE Co0. 0F CANADA v. OTTrAWA
1ELECTIIIC CO. AND CITY 0F OTTAWA.

Negl'qeiwe-1"EmP'Oyee Of Plaint:ff Com npouy Killecd by Tou,(chîig
Live iePamn bY Pl"illi Company to eenotunder WokensCcnenai eAt-Liabily of Defendantis laR-eimbur&e Plariff-etic Cmay(~~ oprtoiRespon8ibîiity for Le«ving Wlire
of Faci of Trial Judge--Cose.

The plaintiff company alleged that on the 22nd Ags,1918,one of its employees, Eugene Gourgon, while acting in the c ourseof his emiploymneit, iu the city of Ottawa, came il, conjtact withI awire negligently left hanging by the djefendantrt cunîpany or thedefendant city corporation or b)oth, and was itnlykilled; thatthe plaintif! company had ben unable to ascertain what wva>the arrangement between the two defendants,; that, bY reason oftis nieghgence and the consequent death of Goýcurgoni, the, plaiintiffcompany -h ad been compelled to pay Golurgol's~dpnat$5,427.07, under the provisionsi of the Workmen's C'omnpensationAct; and the plaintif! company claimed to bie eadthis sumn bythe defendants or one of thema.

The action was tried without a jury at Ottawa.
W. L. Scott, for the plaintif! opay
(,'. F. Ilenderson, K.C., for the defendanit th(, Ottawva Elec,(tricCompanly.
F. B. J'roctor, for the defendant Corporation of the City ofOttama.

LENN~OX, J., in a written judgmviit, aftr sting olit t he fact S,'said that, upon the evidenc, oral, docuîinentaýry, anLd intrinsie,
1-18 O.W.X.
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lie foundii it impossible to corne to the conclusion that the two
defendant.s were jointhy liable. F1e was definitely of opinion that
thev defendant cornipany, and it alone, was liable.

l'le learned Judge refevrred to a number of cases, and especially
to McCartani v. Belfast lJarbôur Conmissioners, [19111 2 I.R.
143.

lie directed judgnent to be eutered'for the plaintiff Company
agitint, the defeudaut the Ottawit Electrie Comnpany for $5,427.07
with eosts, and disrnissing the action as against the defendant the
Corporation of the C'ity of Ottalwa wýithout costs.

ROSE, J. MAnÇH 3RD, 1920.

-t SO v EMPIRE MANU-FACTIJRING C.LMTD

Sale of Goos-Shipm?ýent in Car-loads-Shortage in Quantities
Red-onircts-Abeelceof Notice of Shipment and of

Opportunity for Inapecti on-A eceptance and Payment-Right
Io Recover Damages-" Terms" of Contract-Presence of &lder
l4pün Bras8 Sockets - Condition - Impjlication - Defect in

MaIerial Discoterable on, Inspection-Shpmert of Materîal not

(C aled for by Contrac-Lo8s on Shipment-Right to Recover-

C.oeram-Refusol Io Acoept Part of Goods-Damages for

The plaintif! agreed to buy and the defendanits agreed to seli
a quantit-y of scrup-brass-9O tons of turniugs, i.e., the shavings
taken off ini tie process from turniug, from sockets sud fuse parts
of sheets, sud 30 to 40 tons of scrap-bodies, rings, and sockets.
Several car-loadas were delivered aud paid for. In this action
tie plaiutiff clainued $355.82 on account of short weighit iu the
" turnings " paid for, aud $4,500 as damiages for delivery as " bodies,
rings, sud sockets " certain materials which, as it was alleged, dxd
not answer the description of the goods contracted for. The
defendauts couniterclaimed $1,031.03 as damages for the refusai
of the plaintiff t accept 54,265 Ibs. of "turniug-,," part of the 190
tons.

The action anud counterclaim were tried wvithout a jury at a
Toronto sittings.

Ge4orge Wilkie, for the plaintiff.
J. 'M. MeIEvoyý, for the defendauts.
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1 >1 '>f J. I ii a Lrw j Ud gmen 010 t Ier> ed ýtI Illd Li saiowIed
two mnor aims adu)y teplaintilT 1b am hc

reuie furt hur cniraion, leit, wt re: 1 4IGS P-~ sortagu
of tuirning> ili car 40087-; 12; 417 ibs. shraeu unnsin car
S38017 1 ami 3 that tle, vontunts ofý var 1 1J7*2, hipdas -19.895
l>s, of bolerings. ai Socket,I wure Ilot mllat UIl colitract
callud for.

C ars 44(X)87 aui 538097- wure neuvur s(en eiti)er l'Y t11( plainiffi
or the defnd 1ws Th paintif lived(in lMontreal; th dfedats
o)ffi-e %vas lit Lond(oni, Ontario. C ar 4(087 wvas loaded(, 111 1i Renfrew.

aicar 538097 111 Toroinito, with m1a11t1erial wh11ie tl1 la id-11Efendan,
hiad boughit frn uthe(11v rs for sipmeniýiLItas part ofj i bw 1rnu, whichi
thvY had siold lo 11w litiff. Both cars Wenlt. onL theu p)lltiff's
instructions, Vo custoiners of his m teruv Conniecticut.

Th, wiights given Al h eedat'ivie 1110 thu p1lainltif
wuru t1ewciit wvith which thie dufendants, wui i chargedj

1bv tli bu hippurs, Thef ooniraict ini respuct of wihthev load
mi car 4008,'7 was- sipped(q fromnt nre was feir the sale of
tulrings at a pnie nmlcdI.ob shlippilig point, fromn anly

point ink Caad. Paymliît was Vo b)e mlade, upon presenitationI
of thu :hippilng bis and ceIrtificatIes of wuiglit. to aL banjk
i Lonldon, T piainifii agee o suil a mail to thle

defedims' wrksor to the shippinig point Vo cheek weighits and
ipetthe iaterial. The conti*ct uier w iclie ioad ini car

5:38097 wais shipped was, for the upoe of' this csthe samie.
There wiv no i-videncei that t1e plaintiff Nas notified whenii the

djefendants wvere about Vo ship e-ithler of those aror that hl was
called upon)i or givenýi aii opportuityl vIo hiavu is, man maku ain

inspection. W hu he r-1oa1dSwresppdthdfndtsoo
thev inivoices ai >1hppiig rervipts Vo the( plainitiff's hanl1k in LondonIO;
atit tut' bank paid thg, suniis raldfor by th(c invoics. 1In such
circiuiistaitves. the plaintiff wvas mot without reimudy if ini fact the

quniyof brans pali for exceeded the quantity shpe.Upon
the evdneIt did; andi the, plaintiff was enititled, iii respect of
the, two itemns for shortages, Vo rvecover the prnu of 885 lbs. ait

S817. 65 per 4-wt.--815620.
The conitract with reference Vo Vlit bodies, rings, ani sockcts

wasisetforth ina teiegrain sent by the dfnnt o thev plaintiff
mi VIe, day id Ver the contracts for turniug-s werf, matie: "Acett
your price ineteen forty for thirty Vo forty touts serap bod 'y ringsi

an11d soc)kets terins as other agreenit delivery wvithin twowek.
The plaintiff sent Jacobs, bis representative', to London Vo take
delivery. There wvere two compiaints about this crodthat
rocis atnd tubes wvere incluided, and tIsa there was solr on the
tubes anti on somne of the sockets4. The conitracts for the tu.rninga-
provideti that the mnatenriat should lie free fromt solder, and the
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"ternis"' of those contracta w-ere incorporated (by the telegram)
in this; one. But the proviso as Wo solder was not one of the
C.ternis "-theitre was, no express termn or condition that the bodies,
rings, and sockets should be free froin solder. The presence of
soldeir on the hrass shipped would iot make the article shipped
soniet.hing different froin the, aricle contracted for: a socket with
the solde(r on, it is stili a socket, ev\en if a defective one. Also
there could be no imnplication of a condition that the bodies, rings,
and soekets shoùld be free fromi solder. The presence of solder
-if it was present-cntiue at most a defect ini the material.

The, learned Judge found, uipon the evidence, that so many
pieces of the brass had solder upon thein that the car-load as a
whole must lae considered defective. The solder was visible on

insectonand did not nee-d an analysis to disclose it.ý
TIhe car-load was delivered to the, plaintiff at London; he,

through Jacoba, took possession of it there, and sent it< to Water-
bury; he( had ample opportunity Wo inapect at London, and Jacobs
did ingapeet. Thevrefore, the plaintiff was without remedy in

respect of dftsdiscoverable upon inspection.
Bult, while the, plaintiff was bounid by the acceptance of the

dlefec(tiveý bodies, rings, and sockets, tereý 'was no suiggestion that

..Jacohs hadl aut hority Wo iake a contract for tubes and roda, or to
binid the plainitiff by an acceptapce of tubes and rods instead, of

bodis, ing, ati ockta.The pl)aintif did astin a basby reason
of the fact that the defendants delivered, and got the plaintiff's
mnonvy for, thinga whichi they hiad no right Wo deliver. The boss
was abouit 6½ý cents per lb). on the whole shpnn-othat the
]os, due o th(, incvlusion of the tubes was 82.38.29.

The juiment in Hepworth Birick, Co. v. Laberge Lumnber Co.
(19ý20), notedl in 17 O).W.N. 414, is in. accord with what is no0W

dcetDaimages were there awarded, not for a defecit which
could have been dliscovered( upon a proper inspection at the place
of delivery, but as arising fromn the, delivery of goods which diti
not aiiswer the descriptioni of the goods sold.

Referenve also Wo 35 Cyc. 241 ; Gorhamn v. Dallats ue. R.R. Co.
(1907), 106 8.W. Repr. 930.

There shouild be jutigment for the plaintiff for the, two stis of

$1 56.20 and 9238.29, in aIl $394.49.
The dlefeudanta should have juidgmient upon their counter-

caim for 31,031.03.
Threshoifl be no order as to costas.

Therel shQuld be a set-off of the amnounts of the, respective
jutgmetsthe, result of wich shoulti be a judgmient for the
defndats gainast the, plaintiff for 3ý634.,4.
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RsJ.MII 4'rîx, 1920.

M(I)GII D. WILLIAM CONE (. L,.IMITEI).

Sale1ý ' of ;oode T'o (',,!racis t(n Furnish .Srulý -cornm *Emi 1
BuIk I)dir*<r o2ul I>jri foi Thznçj ('Urcllcb t,fo ýi1 *fir;1

ine, ('a ami Loe i Ilhe other t/ian ( 'onlut e? fo rojT c
, af Denurrage ( a nd Fri qld id l'yPrcuxr- idl,î

fram Price of ('rni Accepe 1)14"(l

Action foir the pie ou f sueed-corn szold and delivered.

Tlic action wa> irIcd without a jury 'alt ('hatharn.
CI. L Lvl KJ '., fior 11lw plaintiff.

B. MeKav, K.(1., fo'r theo >'c<1n~

11ui~ ., iia \N-rittcni jud(ginen.t, saLid that i the ouui f
1918 thldecdat uyur, (rahami waxs at Ille 1plaintiiff's failli.

ý%wc Ilic lxtf offered to mill"Bily and "hî ln

crib; the Bailey wavmu stili lit thu tiuld. No cunfraulwa madt. (il
1 hat dayv; lait, on a1 taier day,ý after thle Balcy. vorul hiad lwcnq Imut

inb the crib, Graham enri i ami, afler jl, ic ad loocatOi
rorn1 utre inWo two contracts, ilu Ille namIe of 11wv dvrfendalnîs:
ont, Nwaj, Wo buy " 125 lbushel(ls of Bailu v corit, said corun lt lw thor.-

(iuglyN cured4 and t germinlale 9W ( or ovi-r and( fit for lmi~
1wshlldalid tougy recibagged and dclivurud ait
13'îhcmApril 1. ilu 2 ()r 21 . bhll ba1gs, hc desired next

> 1prinrg, price $uý2 pîwr 1 ,ushl;" - let be hr -onîtracîý, in ib [ 1 ame ''1n for in,
was for 200) bushu1s of Whitc Flinit corn t $3 pur buxshe1.

Much of the Wliitc Flilit roru lui the (.r-11 'as "inclt
wIth sonie kind of yi1low roni pollenl front yellow coru had bert

earried by 11'viw wind t0 bbcg growving Whiteý Flint vont, with the
re-suit that nany of tlw ('ar., of bbc( lattur mec ot pure -white'
but hiad a gruater or les ornier of ycllomw gratijla mlixed ith -thetj
white. Tlhuse yellow grains, If sowni gvrvmiaing, produce a
yullow vrux.

fije t Objection hyl tlle dg-fe1Idmanîs. Ioduc the( effect
Ihiat the o ru intended o 1ie cved hy tleiotrv for Whitv
Flinit wlt ail1 the onjnI thle erilb, was admitted.

Uponl the evldence, it (cvmvd Wo 1w clear thiat lit the bags
dclvý'g liv th wpreenýitage of ydv(low grajins wais se( large as tg ineike
the( bullk something dlfferent fremn lt, thing comneted for.

At the (e1d of Marvh, 1919, bbcplaintiff infermud thic iiefendanuts
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that the couwsready for them. 11e, was told that bags would
be sont to himi, aw 1 lie ýwas instructed Wo fi11 them and Wo ship the
corui fromn Blenheim, W Loudon, 11He did ship 114 bushels of Bailey
corn and tbout 242 bushels of the MiXture which, the learued
Jud(gç. finds7, is nt White iFlint corn.

The corn arrived in London, and the plaÎntiff went W London
at the dlefendants' request. ThIe corn was then examiued bY the
defeu1dants, asud that whIidh had been shippcd as 'White FÏint' was
rejeeted bea o f the adinixture, of yellow grains. As a resuit
of further di.scussion--lu order W save demurrage-the corn was
taken into the e, dns warehouse; but there was ne accept-
auce of the Whiteý Flint. There waýs an objection that the Bailey
corn had not been thoroughly screened; but there was au agree-
ment that the defeudants should esrenit and psy for it, snd
that amouuted Wo ail scceptance of it by the defendants. Pay-
mient was net made by the defeudants.

There was- no reason why the bargain as Wo the Bâiley should
net b. earried out. I1f there liad not been such a bargain, the plain-
tiff nilt have been in <ifficulty by shipping only 114-bushels
instead of 125. As Wo this, however, sec Shipton Anderson & Co.
v. Weil Brothers & Co., 119121 1 K.B. 574.

The plaintiff should have judgmeut on this brandi for $228.
As Wo the White Flint ern, the case was the simple one of the

seller having f ailed Wo deliver the tliing sold, and having, therefere,
no right Wo demuand payment of the. price. The dlaim in respect
of the White Flint corn f ailed.

This claiim failcd aise upon thc ground that, the contract
beiug for 20) bushels, the plaintiff could not, by shipping 242,
çoxnpel tiie cefendauts either Wo acccpt and pay for nearly 25
per cent. more than they had ordered, or Wo pick out 200 bushels
from thc 242 sud psy for the 200so, selected.

As a resuit of the plaintiff's breadli of centract, in shipping
somethuing more than the thing sold, the defendants were put te
expense, in that they were compelled Wo pay demnurrage on the car

while the corn remsiued lu it, pending tii. arrangement for takmng
it into the. defendants' warehouse, sud that they had Wo psy freight
ou the 242 busbels. The. smoumt of the demnurrage was $25. The

total ameunt paid for freight was $21.12, and of that 514.35 uiay
b. cwxidered Wo have been psid in respect of the. corn shipped as

The. dofendaute were entitled te judgment for these two sums,
amnounting Wo $3935 which should b. set. off againist the $228
awo.rdetl te the plaintiff, leaving the plaintif! entitled Wo judg-
ment for $188.65.

There should h. no order as to coste. There was divided
success and di'vided blame for bringiug the question as Wo the. ?Biley
corn iuto tiie centroversy.



RE GOOJiHUE TRUST..

MAS ýTrIç J. AH iu12.

RE, GOODHIEV I," T~

-Vahityof 'xeci8 of >wvr I.~dibWo am1 n 1 Ajif ppd 1-EX

An aohet uu, 4,rîginatiflg notic, by the trustecs îrndr
dieedi of settiemuni, daited te 8th December, 18659, mnadebewn
Ge(orge J ervi s Goodlut, {settlor) nid othefrs, for an order deticrmink-
ing certain quewstions arising under the, 8ettlement.

Thle application wa.s heiard in the Weekly Court, Toronto.
F. 1P, Butts, K.(', for the appllicanits.
J. A. Worrell, KCfor the trulstees under the Lehr

imiarri-,g(. set t liiieen.
J. IL Moss, KCfor theo executnrs of and trustes undcr tAie

wilof 'Mrs. Ilarriet AmevliaThms
Ni. C. ('neofor thie cIi id(ren olf FacsWlesa odu

ThIomias, eesd
F. W. Hfareourt, K.C., Offilcial Guardian, for unhoru infants

and ot hers.

MASTEN, -J., ill a1 written1 judogmen'lt, satid that by the tutde
iu que-stion the set tior vestedl in truistees for his daugliter Hlarriet
Amelia Thiomlas aý sumii of S30,000, the, income of whichi shie was Vo
411joy duiring hter lufe. Af Ver lier detthe trustees were Vo <'hold
Itv em ai trut estate iind lrmie and the filSre thereof in trust
for all or aiiy sueli one or more <if the issue of th(e said H-arrîet
Anielia ThIormas Mi sudcl manner and formin every respect as she
shiailh b d or will appoint, and, in default of any such appoint-
mnent andi so fair as, the samne shali noV extenil, in trust for ail th(e
elifldren or any the child of the saitd Harriet Amelia Thom~as

... who shall attain Vlie age of 21 years or marry whichever
event shail first hiappeni, and if more than one in equat ahares3:
provided always that no ehild who or -whose issue shi take any
part of thie said trust premises under any sudh appointment as
aforesaid shalh lu default of appointment Vo the contrary be entitled
to auy shiare of that part of which no sucli appointment shahl have
been made, of tiii said premnises without briniging the share ap-
pointed to Iimi or lier oir has or lier i*;sue into hotdlipot."

Hlarriet Amiehia Thomas received the incomne of the trust-fund
dluring lier hife and died lu the Province of Quebec o1n tIc 21.,t
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.june, 1918, 1laving a will by which ehe purported to dispose of the
fund.

The learned Judge said that the main Question was, whether
the appointinent purported Vo be made by7the will was void in
whole or in part by reason of the ride against perpetuities or other'-

Wise, and as to what action, if any, ought now to be t4ken by the
trustees of the 'original settlemnt with respect to the trust-estate.

Af Ver a reviewv of niany- cases anmd statemients of text-writers,
the leariied Judge saidl that, in his opinion, there was an appoint-

ment of Vhe settled fund(, ývesting it equally in the four living child-
ren of Harriet Anielia Thomas, subjeet Vo certain temporary
limitations as Vo its enjoymient, not warranVed by the power, but

with a power ulitiiatel y of full disposition of the corpus by will
exercisable 1b'y the appoitees, and that the words appointing the

corpus iin favour of the four living children are distinctly severable
from the subse;quient limitations of income in -favour of persons
who are flot ojtsof the power and Vo, whom a gift would be
conVrary to the muie respectinig peipetuVies.

The learned Jud(ge, was led Vu 'this conclusion b)y the following
among othler considerations

(0) There is in the will an expressed intention Vo exercise the
power of appointinent.

(2) There is ant expressed intention Vo dlivide Vhe fundl amoug
thie four livin)g cýhildIren and[ Vo exclude the fifth brandi of the

(3> Thre is an absolute appointmient of the corpus of the fund
to t Ie foinr living children b)y Vhe words, "Theý whol4- residue of
nmy estate I give and bequeath Vo my four living chiildren equally."
Th iost, wordis, liowever, were immedliately followed by Vie words,
-"Vo ie diasposed of by 'v hem respectivély by lasV will but noV other-
wise andl subject Vo the paymient of the revenues, interest, and
inicoine as hereinafter m toed"etc., setting forth the trusts.
B\y tlic ternis of tie original settlemnent, the power was Vo appoint
MJlY among the children of Vie dlonce of the po)wer. icappoinit-
ment is, by Vie p)receing wordls, effectively miade subJect Vo an
invs.lidl limlitatfion or modification restraining alienation except by
will; and nowhevre else in the will is there any attempt Vo xnodify
or vary this dlisposition of Vhe corpus, tie miodifications wiich are
ttempilted( relat.ing solely Vo inçome. No doubt tic testatrix.

initeudedl Vo modif y tie control and( power of alienation exercisable
by lier ch ikdren over the siiares appointedl Vo thei, but she did Dot
intend Vo tsike thcin away, for sie gave Vhe children power Vo
appoint the corpus by wilU, and Vhe subsiequent special1 directions
relate Vo illcome onlly.

(4> TJice testatrix is devaling with the settled fundi( along with and
as part of lier geners.l estate, and the speial provisions wiich she
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IIakesý purmlitting gifts to charitil, mt and oieie îringing mn
her general sleeme of prvservatign mlay ' % w eir validl with
regard t(o that part of hier e-stato, other Ihan ilit. se0tle fainl.

Tlht. resuIlt iS, thait the( four1 Iliig ehildre are titiled p)rg',enitly
tg) receive frgmi tIht. truste iof thei nmrriageý settlemeni theiir
re-spectiveý shares of tht. settledd f fret froru anv cogtin r

Iitatig:nsý.
( rdeýr duclaring aecordlinglv; ci st 'ý of 111 parties out of the.

li 1D F: J. IMAR('I 6TH, 1920.
RFE SIMONTON.

Exercise by ,Snrrieor

fotonhth.Trno(nraTrtsorrai, as trustees,
fo)r an order consitriug tht. wvills (f thei lat4- Williamn Siman)])tonl and
of thle late, William11 Hcnry simtont4, and foýr advicge uponl ce(rtinl

'Ille motion wva's heard in tht. 'eely vorr(f>t
J. NI. PkKFC. fo)r the Toýronta(leera Truists Croan

ShrlyDeion .,f(or Sar:Il Sterehl am1 ohe1{rere
s ting h11u ineetofJmsSiImontopý.

W.S. 'MaivBrayne, for JmsWlvSnotothe. exeeutor of
Ilhe wgill qof William nr (1-v Sil)mnton.

V. Cttncfrthtg. xeuroftht ll4,gg. will of William

Mmc , i a mwrit tn julguîenlt . said th.t WVillianm Sinimn()u
dieti 1n tht l9t 1>ev)mcwr, 1888,' 1 av ilng m1:tie a - will (. dtd thtil.1l

lUthl Mareh, 886 wiehl wvas dul.v proved Inii e Stirrogati, Court
ofI Ken.1t (m tht, 12111auay 1889. After dIlreetýing hiis executors to)
ngnve-rt hlis estat b oo andthreu ta pay- his dtsandi
fiural and testament arv vxpenýs-s, ' t to beuet 4d
certain name id l>lood relatoins aud uttesa large mnmber of pe-v-
ïary lecs, inludIl(ilgÏ legacies tg) eacli of ceran md clhldren
Of hiis b)rotherýt lughi. Ths eaista IHugh's chlrnwure ail

aboueIn f4ormn xepi as tg) Williamn len ry Simioniton)i and
('rsySinmnton. A.s Voý ilth tht. will eont aipud thfill i

-To payv ta , Ebene(zer W. Scane '1 40, (WIhie I 1
here y qathi t4o imi in trust ta invi-t thc sa1mOe . : la
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Wo Pay' the- interest thereof Yearly tW William 'Henry SimoÜnton,
soni of myv said brother Hugh, and Ghristy Simonton, daughter of
My said brother Hugli, iii equat parta during the lifetime of said
William and Christy Simonton and the survîvor of them, and after
the death, of 8aid William and Christy Simonton then to the use
of suchi person or persous as the said William Simonton and
Churisty Simonton may by will appoint and norninate.",

Onie-third of the- residue was given for life Wo Christina
Simonton, wife of the testator's brother Hlenry, and after lier
death to whiomsoever she by wil might direct and appoint, and
"the remainder of the estate and rnoneys" îa given to his brothers
James and John in equal shares.

Christy Simoniton, the daughter of Hugh, died intestate on
the 12th April, 1892, and William Henry Sirnonton died on the 17th
September, 1918, hiaving made a will, which was provied by James
Wesley Sýimointoni, the execuitor therein namned. This will con-
t aiie<d a clauise winch, after reciting the bequest of $4,OO0 to E. W.
Scanie in trust, contaiued in William Simonton's will, and the
powver of appointmnent given Wo William Henry and Christy, and
the fact that Christy had dlied inteatate without 'having exercised
the power, proceeded Wo exercise the power "Wo the extent Wo which
1 arn entitled as such survivor" and Wo dispose of the fund to
certain relations.

At the time of the mnaking of William Henr-y'Simonton's will,
the Toronto General Trusts Corporation were the trustees of the
f und.

C'ounsel for the executor of William Henry took the ground that,
the gift constituted William Hlenry and Christy joint tenants of

the whole, fund, capital as well as income, and that William Henry
as survivor was absolutely entitled to the capital, and cited certain
authorities referred Wo in Jarman on Wills, 6th ed., p. 1186, and in

Theobald on Wills, 7th cd., pp. 480, 481, among theni Weale v.
Ollive (1 883), 32 Beav. 421;- but it was quite clear from this and
the other cases that they only established the prmnciple that a gift
of income siraplieitor 'carrnes with it the corpus, and that an

a.dded power to appoint by wiIl caunot add Wo, and does riot detract
froni, that absolute gif t.

The sanie coiseol contended that the gift of the power of

appointmeut lu the present case was ineffeotive, but thât argu-
ment was upon the theory that the gift of iucome was umlimited.
The gift of izicome was limited to the joint lives of Williami Henry
anud Christy and Wo the life of the survivor.

Th(, sole question We be determned is whetlier or not a banc
power by will given Wo two named pers>us is effectively executed
by the. will of one, the other having died intestat.



JOI NS ,TON v. JOHN STON.

.41010i1, 27 Of t1w Trustue Sl 180 94c.11 ple
olvy te c.ases of powers vested iltrste a, such,) an ifor that

retU3oin carinot appiy te thepeet ae ec1wn 1201i -L, P.
7653.

A bar, pomwer given ito two orrmure by lukinc cazutut 1uecuc
by the >urvivor: Far-weil on Powers, 3rd ud., p). 512; Sugden on
Pgowetr>, Sti ed. p 12C); Lane v. Debeuhan (1833), il Ilare 88
192; Ini re Bacon, '1907] 1 Ch. 47.5. There seems Wbe nudistinction

mi thils rugard btena po)wer to appoint bv. teed and a power Wo
appoint bY wiii.

The -attem1lpt 1,y Williamn Henry Wo execute the power of appoint-
ment aione s, therefore., li hld to be ine(ffec(tive', and the
corpus of Ihi, fund fails inito the, ruesidue and boesdistributabie
as te ont-thiird under the cl1ause re,iting fo Chiristina Simonton,
thi-wifuief ilt. testator's brothevr Hcnmry, amd ats W ech of the olthefr
two)-thîrds te tht legai peirÀlonai -ipeseta tives of the testaltor's
býrothers Johin anld Jamells reýspectiVei1y.

As the resit of t1iis îinterplreatiion lvan faveur of(ùhitn
Simionton, thereý seemed Wo be nereso f or any order as tw repre*(-
SeIntationi of lier iaterest upon this mouonim.

The coslts of ail1 part ies whoýg apipeared1 iglil lw paid Ont of thew
fuxid, thosu of th1w To'irenbte Genra 'Irut i ( 'orpe)ration as Ibctwveen
solic.itor aliri ciflit.

SI THlERLAN D7 J. MAJICI fJTUI, 1920.

JOIIN STN v~. JOllNSTON.

Dt<b,/--( ilinc, iifc LjUiiu by Voth, l li Son- nsdrain
Cue ii of Sm? le) Puy of otggIefoiac o-o
nanil te) Mainlain Moir aupon Lownd-Part Perýformancei(-

A iinby Ad il i rabuflr lf MotheNI4Ete te Set w1-idc Deed
-uimprorideince Durexs -Eidenece--Claimi fier. DamaJe3 for
Jreaeh o)f Covenal le) Mi nPeonlClaim -"21Adia

Pen«rnialis Morifur cuml PesrV-Claimu bil Virtue of Pos-
sessun~LimbalonsAdi.

Action hy Jamels Johulstoni, onr of the sons of Charlotte Johin-
stondea, and adiniistrater of lier estate, against Johni

Johinston, another son of the dceýaseýd, for a duciaration that a
(certan deevd executed( byth decese on theý 27thi Juiy, 1900,
wwreby N sher conveye ' ol the Idfedant a lieuse and lot ini London,

wýas4 voidj( and should be delivered up Wo be eancelIled, upon)i the
ground., of imnprovide(nceý andV anessd for 51,50 dmaes or,
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iii the alternative, for a declaration that the defendant's titie had
been txtingtui.shed b1y virtue of the Limitations Act.

Tite defendant couinterclaieti for possession of the land and
compensation for use and occupation by the plaintiff.

The action and couinterclaim were tried without a jury at
London.

W. R. Meredith, for the plaintiff.
J. M. Donahue, for the defendant.

ZSU-THERLAND; J., in a writteu judgment, sacd that the convey..
ance was; subjec t to a mortgage upon the land, which the defendant
eovenanted to pay and to indemnify the decea.sed against, and
eontained a further covenant by the defendant to provide hie
mot her, the grantor, for the rest of ber niatural life, with a comifort-
able home on the land conveyed and suitable maintenance, incdud-
inig food(, fuel, clothing, medicine, medical atteudance, and nursing.

No evidence of dures or undue influence on the part of the
defendant in procurlng the deed iras offered at the trial.

In vieW of the ternis of the deed, the proper legal presulnption
iras that the mother's pseioafter it was executed, was
pursuant te the deeti. She continued to occupy the biouse and lot
until lier death on the 12thi March, 1919., The mother's
po)ssession could not lie deemed adverse to the defendant's titie
indter the deed, and was not such as could ripen into a titie by

pseson i li er as against him.
While the defendant paid the taxes and the interest on the

mortgage, and ultimiatefy the principal, and while at times he
supplied lier wvith ment and vegetables, and while hie allowed her
t(. hiave -the entire use of the house andi preinises as a home, which
miigbit lie said te lie referable te the coveniant containeti in the
deed, and in part perfornmance thereof, lic d.id not otheririse or ini
any strict sense carry out the covenant te provide ber with suitable
maintenance. Hie asserted that she diti not ask for it, andi that he
%vas iu reality mot eixpected te provitie it while she iras allowed te
remaiu in posmo andi keep boarders.

It iras argueti that the deei iras an improvitient one. It was
a deetd of ail her realty, andi she was apparently possesseti of very
littie else. The absence of a revocation clause miglit also, in some
cireunistances, hiave hati a prejudicial effect. But the deeti ias'
mnate for gooti consideration-the protection of the grantor against
the mortgage--and thus the preservation of the home; and the
griintee hati disohargeti this part of the obligation.

The mother not having seen fit te attack the deet iIn ber life-
trne, it iras not, in the circýunstances, noir open te the plaintiff te
dIo so: Epyv. Fick (1907), 15 O.L.R. 19, 22,



PLZ7 0N 1RI( r IY v. 7>L T) t- CO.

]',lt it ý\as (0onten11dd thlai, ivven thotglhe 1w oi1Er did not
sec( fit ini lier lifuýitùn to c-adli uîsn tht' defeondant fo furnish main-

tanefor lier, ani eveni thouigh it mighit 1w prtsumeiii from the
circustanes tat she( wasu, not dipse o do N), il was open 11N

to thec ad1minitrator of li4r ustate to vlaim froum tlio- (fe1dan1t
damaiizgls for brkuaeh tif h1i> -oveniant tu imainialin his imogthe(r froml
thtc date of the Ied o the lime of hier dt,- or ut ail events, for
10 pears prior thrt.Il wa., siiggested thiat the imaxim "acio
persoiualis moritur cumn pelnâiad application to suci a dlaim,
it being founided on contract and flot on to>rt.

1bference to ('hm li v. Wilasn(1814), 2 M.L & S.
4108, 416; Finla.y v. ('ir Sy(18), '20 Q1.1). 491, 498, 499.

Hlere, ýwhlc the obligation to maintin aroseo ouitotf the contract
iii thie dued 4)f tlw property' anid thecoenn therein eonitainiet,
it was not une, wih iin reit, affeceti rert the daIiM baseti

upon)l it was a personal onandi ditd witil thtc mothur. The
plaintiff was, therefore, niot vititleti to rcvrdmgs

Tlhe action shouilt be dismii.ssed with -osts.
The counterclimi of the defendanit %vas niot presseti at. the trial,

.1n1d shloulti he d1ismniss'eti withiout es

PASTOHIUS v. DAYîTO & ('o. -XELLY, J.-MmC 6.

Sale of Goodsx-Adioli for Price -- Quolity of Fis Dlierd
»weieioni for Shorage -- Fiwh«?nq, of TilJud{ýe.]-Ac.tion,- for- the

price, of fish' sold and d1eliveredto the dVidnt.Te actioni waIS
fried w\ithiout a juiryN at Sadih ELJ., in a writtenl judg-
111ent1, sii tha:t an1 anialysis of theu evidenceý made by imii since the
trial, hand coîimtb the .N vig he ntertaineti at the close tif the
trial, thlat the plaintif! was entitled to ucedon the main part
of is. claimi. Theii fish delivered substaritially answered, at the
tinie ani place tif d1elîver.y, the quilityv whichi the plaiîntif! agrcet
t> m,11; andi thte conditions oif whieh the tdendants complainiet
at or ai ter the fishi arrived iii Detroit were not due Voany act or

1neglert of the plaintif!. The defendants cliMmeti the riglit to
deduct -7 for shlortagu in Nv 'ight of a sliipmnent oif the 2 1st Novem-
ber. 1918. Danto's evidence w7as positive that, on the arriva1 of
the goixs1 iii Detroit, there was a shortagv to that extent. The
plaintiff 's evid ence wvas not de(finite on1 that point, and the deduiction,
should be allowedl. There shoulti be judgmient for the plainitif!
for 9866.15 with initeresýt fromn the 15th December, 1918, andi costs.
E. S. Wi'gle,, K., for the plaintiff. F. C7. Kerby, for the d1efenidants.
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Rzý FLEET--KELL-Y, J.-M\/AWH 6.

Inifan*l-Cuetody-O-hiId of Tender Years in Custody of Mot her
Lîvinig apart from lier Humb n-p liion bij Father for Cu8tody

-ls8ue-De ion in Favour of Falher-Welfare of Infant.]-
Issue directed by an order of LEN-,ox, J., to whom an application
was made by How-ard Blake Fleet, the father of Walter Fleet, au
infant of two years of age, for the custody and control. of the child,
who was in t& possession of his mnother, Myrtie Jane Fleet, who
lived with lier parents in Hamilton, and who denied the riglit of
hvr lrnsband to ,suvh custody and control. The issue was directed
for the purpose of deterinixiing which of the parents was entitled
to the custody an~d control. The issue, was tried without a jury at
Hamlilton. KýELLY, J., ini a wvritten judgment, set out the facts at
length and stated his conclusion that the husaa.d could, better
than the wife, under present conditions, give thf3 child, commen-
surate with bis mv" means and position, the standing and advant-
ages to which the child ws entitled. A goodl qrrangetnent had
been made by the father wNith a competent wornan for the care and
nurture of the child. The learned Judge particularly referred Wo
Re 'Mathimu (1898), 29 (O.R. 546, anicd Re Scarth (1916), 35 0.1.
312, and the cases cited in the reports of those cases. Judgment de-
claring the father enititledç to the custody and control of hs child, and
for delivery up of the chitd by his mother at the office of the Sheriff
of Weutworth, upon appoiutment and notice. There should be no
coats. If the mother desires the privilege of accss to lier chîld at
intervals, the learned Judge may be spokent t. . R. Kay, for
the father. R. Sloan' for the mother.


