ONTARIO, APPELLATE AND HIGH COU
DIVISIONS, FROM THE 1st MARCH, 1920,
TO THE 6th AUGUST, 1920.

NOTED UNDER THE AUTHORITY OF THE LAW SocCIETY
oF UrPER CANADA.

iyt

¥ |
s A
- o
s
O\

VOL. XVIII.

EDditor :
Edward 1B. Brown, K.C.

1920 :

CANADA LAW BOOK CO., LTD.
Law Boox PUBLISHERS
TORONTO






B e v

e

W L—

CASES NOTED.

(Cases marked * are reported or to be reported in the Ontario Law Reports.)

A.

Abramovitch and Gulofsky, Re, 140.
*Adamson v. Bell Telephone Co. of Canada, 325.
Adamson, Gordon v., 191.
Algoma Eastern R.W. Co., Nazzareno v., 142.
*American Forest Products Corporation, Re Beaver Wood Fibre
Co. Limited and, 281.
Anderson, White v., 361.
*Ankcorn v. Stewart, 204.
*Anticknap v. City of St. Catharines, 199.
Arnprior, Town of, Rudd v., 411.
Attwood, Re, 377.
*Austin, G. Tamblyn Limited v., 357.

B,

*Bagshaw v. Bagshaw, 334.

Bank of Ottawa v. Carson, 42.

Battle v. Quillinan, 375.

*Beatty, Best v., 67.

*Beatty, Calvert v., 67.

*Beaver Wood Fibre Co. Limited and American Forest Products

Corporation, Re, 281.

Begg Limited v. Edwards, 232.

Bell, Re, 241.

*Bell Telephone Co. of Canada v. Adamson, 325.

Bell Telephone Co. of Canada v. Ottawa Electric Co. and City

of Ottawa, 1.

Beneteau v. Best, 238.

*Benjamin, Mushol v., 175.

*Best v. Beatty, 67.

Best, Beneteau v., 238.
Billett and Davidson, Re, 425.

*Bird v. New York Life Insurance Co., 212.
Bitzer, Peterson v., 251.

*Black Lake Asbestos and Chrome Co. Limited, McDougall v., 117.
Black Lake Asbestos and Chrome Co. Limited, Samuels v., 149.
Blyth v. Davis Smith Malone Co. Limited, 202.

Bogle v. Canadian Pacific R.W. Co., 266.

*Bonham v. Bonham, 258.




iv THE ONTARIO WEEKLY NOTES.

Bonner-Worth Co. v. Geddes Brothers, 269.
*Boone v. Martin, 28, 265.

Bowler v. Redman, 286.

Bowser (S.F.) Co. Limited v. Wilson, 341.

Boyer Brothers v. Doran & Devlin, 281.

Boyle, Re, 87.

Brenner, Re, 406.

British American Feldspar Limited, Re, 313.

British American Shipbuilding Co., Perry v., 124.
*British Empire Underwriters Agency, Wampler v., 312.

British Whig Publishing Co. v. E. B. Eddy Co. Limited, 255, 273. .

Brown v. Coleman Development Co., 185.
*Brown, Foster v., 297.

Brown v. Mawhinney, 310.

Brown v. United Gas Companies Limited, 378.
*Bryans v. Peterson, 75.
*Burton, Canadian Dyers Association Limited v., 83.
*Burtwell, Whitten v., 51.

Butler v. Hamilton Lumber and Coal Co. Limited, 404.

C.

Caldwell, Hood v., 427.
*Caledon and Erm, Townships of, Re Consolidated Telephone Co.
and, 248, 401.
Callaghan Tomo v., 96.
*Calvert v. Beatty, 67.
Campbell, Page v., 333.
*Canada Permanent Mortgage Corporation, Ernst Bros. Co. v.,
136, 195.
Ca.nada Wire and Cable Co. Limited, Cyclone Woven Wire Fence
Co. Limited v., 103.
*Canadian Dyers Associa.tion Limited v. Burton, 83.
Canadian Fertilizer Co., Robertson v., 143.
Canadian Malleable Iron Co. Limited, Matthew-Addy Co. v.,
234, 321.
_ Canadian Pacific R.W. Co., Bogle v., 266.
Canadian Pacific R.W. Co., Donovan v., 327.
Canadian Pacific R.W. Co., Friedman v., 128.
*Canadian Pacific R.W. Co., Russell Motor Car Co. Limited v.,288.
Canadian Pacific R.W. Co. v. Sparks, 300.
Canadian Stewart Co. Limited v. Hodge, 417.
Canadian Western Steel Corporation Limited, F. E. Smith
Limited v., 160, 176.
Carmichael, Royal Bank of Canada v., 378.
Carom v. Komer, 240.




CASES NOTED. v

Carson, Bank of Ottawa v., 42.

Carson v. Middlesex Mills Limited, 79.

Carveth, Smith v., 90.
*Castaldi v. Denison, 39.

Cattanach and Davis v. Elgie, 162.

Charbonneau v. Jewell, 307.

Chauvin, Re, 178.

Cheeseworth, Thompson v., 419.

*Christner, Mason & Risch Limited v., 309.

Church, Rose v., 249.

Clark v. Toronto R.W. Co., 322.

Clarkson v. Davies, 62, 125, 193.

Clarkson v. O’Brien, 193.

Classic Hosiery Co. Limited v. Fillis, 17.

Coleman v. Powell, 283.

Coleman Development Co., Brown v., 185.

*Commercial Finance Corporation Limited v. Stratford, 156.
*Consolidated Telephone Co. and Townships of Caledon and

FErin, Re, 248, 401.

*Coppen, Rex v., 165.

Corp v. Schlemmer, 63.

Corrigan v. City of Toronto, 228.

.Cowan, De Olloqui v., 359.

*Craig (W.G.) & Co. Limited v. Gillespie, 257.

Craik and Kestle, Re, 398.
*Cramer, Rex v., 348.

Craven, Owen v., 237.

Crawford & Walsh v. C. W. Lindsay Co. Limited, 254.
Croft (Wm.) and Sons Limited v. Messerveys Limited, 69,
Crompton v. Morgan, 399.

*Croswell v. Daball, 119.

Curran, Re, 98.

Cuthill v. Lloyd, 352.

Cyclone Woven Wire Fence Co. Limited v. Canada Wire and

Cable Co. Limited, 103. -

D.

*Daball, Croswell v., 119.
Danto & Co., Pastorius v., 13.
Davidson, Re Billett and, 425.
Davidson v. Goodwill, 34.
Davies, Clarkson v., 62, 125, 193.
Davis, Rex v., 229.
Dayvis Smith Malone Co. Limited, Blyth v., 202.
Davis Smith Malone Co. Limited, McDonald v., 202.



vi THE ONTARIO WEEKLY NOTES.

*Denison, Castaldi v., 39.

De Olloqui v..Cowan, 359.

Devaney v. McNab, 188.

*De Vault v. Robinson, 328.

Diamond v. Western Realty Limited, 25.

Diett v. Orechkin, 109. :

Dillon, Re, 121.

Dimitroff, Raeff v., 164.

Dimitroff, Stoyanoff v., 421,

Disher v. Levitt, 433.

Dods, Re Second Church of Christ Scientist and, 409.
*Dominion Bank and Bownas, Kendrick v., 138.
*Dominion Express Co., Graham & Strang v., 316, 355.

Dominion Foundries and Steel Limited, Getzler v., 215.

Donovan v. Canadian Pacific R.W. Co., 327.

Donovan v. Donovan, 318.

Doran & Devlin, Boyer Brothers v., 281.

Douglas v. Hannah, 397.

Driscoll, Re, 35.

Dundas, Town of, Lawrason v., 22,

Dunlop and Elliott, Re, 182.

E.
Eastview Municipal Election, Re, 210.
*Eddy, Millmine v., 70.
Edd2);5 (E. B.) Co. Limited, British Whig Publishing Co. v.,
273 :

Edwards, Begg Limited v., 232.
Elgie, Cattanach and Davis v., 162,
Elliott v, Hewitson, 168. .
Elliott, Re Dunlop and, 182.
*Ellis v. Hamilton Street R.W. Co., 226.
Empire Manufacturing Co. Limited, Garson v., 2.
Ercolino, Rex v., 43.
*Ernst Bros. Co. v. Canada Permanent Mortgage Corporation, -
136, 195. :
*Esquesing, Township of, Noble v., 60, 229.
Evans, Martin v., 151, 247.
F.
Fidelity Trust Co., Morley v., F. 275.
Fillis, Classic Hosiery Co. Limited v., 17.
Fleet, Re, 14.
Fleming v. Royal Trust Co., 386.
*Foster v. Brown, 297.
Friedman v. Canadian Pacific R.W. Co., 128.
Fuller v. City of Niagara Falls, 129,




CASES NOTED. vii

Fuller v. Storms, 235.
Fulton, McLennan v., 373.

Gallinger v. Gallinger, 49.

Gallipau, Walker v., 422.

Garson v. Empire Manufacturing Co. Limited, 2.
Geddes Brothers, Bonner-Worth Co. V., 269.

Gervais v. Gervais, 30.

Getzler v. Dominion Foundries and Steel Limited, 215.
*Gillespie, W. G. Craig & Co. Limited v., 257.

Gladu v. White, 210.

Glidden, Re, 362.

Glidden, Lumsden v., 354.

*Gloucester, Township of, Spratt v., 284,

Goodall v. Smoke, 116, 247.

*Goodhue Trusts, Re, 7.

Goodwill, Davidson v., 34.

Gordon v. Adamson, 191.
*Gorman and Coran, Routley v., 173.

Gowans v. Pillsbury, 24.
*Graham & Strang v. Dominion Express Co., 316, 355.
*Grand Trunk R.W. Cd., Sherlock v., 208.
*Grand Trunk R.W. Co., Walker v., 197.

Grant, Partridge v., 271.

Grantham, Township of, Hostetter v., 82.
*Gray v. Peterborough Radial R.W. Co., 260.

Great Lakes Dredging Co. Limited, Oliver-Scrim Lumber Co.

Limited v., 47.
Great War Veterans Association of Thorold and Synod of the
Diocese of Niagara, Re, 162.
Gulofsky, Re Abramovitch and, 140.

H.

*Hagen, Rex v., 145.
*Hamilton v. Hamilton, 133.
Hamilton, Rowe v., 161. :
Hamilton Grimsby and Beamsville Electric R.W. Co., Hoffman
v., 92.
Hamilton Lumber and Coal Co. Limited, Butler v., 404,
*Hamilton Street R.W. Co., Ellis v., 226.
Hammond, Re, 253.
Hannah, Douglas v., 397.
*Harris v. Harris, 81.
*Harrison, Kerrigan v., 263.



viii THE ONTARIO WEEKLY NOTES.

*Hart v. Toronto General Trusts Corporation, 147.

Haslip v. Hughes, 108. : ‘
Hewitson, Elliott v., 168.

Hibbert, Richardson v., 302. ‘

Hill, Hydro-Electric Power Commission of Welland v., 231.
Hill, McCannel v., 343. ;

Hill, Re Sinclair and, 19.
*Hinton Avenue Ottawa, Re, 275. ;

Hodge, Canadian Stewart Co. Limited v., 417,

Hodgins, Re, 231, 383.

Hotg:zan v. Hamilton Grimsby and Beamsville Electric R.W.

., 92. :

Hogan, Re, 272.
*Hogan, Rex v., 56.

Hood v. Caldwell, 427.

Hostetter v. Township of Grantham, 82.

Howard and Jacobs, Re, 222.

Howard v. Toronto Board of Education, 350.

Hughes, Haslip v., 108.

Hunt v. Hunt, 187.

Hunt, Miller v., 194.
*Hurst v. Murray, 345.

Hydro-Electric Power Commission of Welland v. Hill, 231.

J.

Jackson, Schario v., 233.

Jacob v. Mushol, 303.

Jacobs, Re Howard and, 222.
Javan, Lane v., 20.

Jermyn, McCowan v., 158.

Jewell, Charbonneau v., 307.
Johnston v. Johnston, 11.

Jones v. Spencer, 130.

*Joyce and City of London, Re, 111.

X5

Keefer v. Macdonell, 429.
*Kendrick v. Dominion Bank and Bownas, 138.
*Kerrigan v. Harrison, 263,

Kestle, Re Craik and, 398.

Knight, Rice v., 393.

Komer, Carom v., 240.
*Kozak, Rex v., 135.

Kranz v. McCutcheon, 395.




CASES NOTED. ix

L.

Lane v. Javan, 20.

La Rose Mines Limited, M. J. O’Brien Limited V.5 337.
*Law v. City of Toronto, 58.

Lawrason v. Town of Dundas, 22.
*Lazard Bros. & Co. v. Union Bank of Canada, 290.
Leclair, Re Rousseau and, 340.

Lee v. City of Toronto, 228.

Lennox, Re, 268.

Lennox and Addington, County of, Rex v., 299.
Leonard v. Wharton, 125.

Lerman, Rex v., 229.

Levitt, Disher v., 433.

Lewis, Re, 217, 245.

Lewis v. Lewis, 372.

Lewis v. Stokes, 217, 245.

Lindsay (C.W.) Co. Limited, Crawford & Walsh v., 254.
Lloyd, Cuthill v., 352.
*London and Western Trust Co., Shields v., 127.
*London, City of, Re Joyce and, 111.

Love, Re Smith and, 181.

*Lozina and Raolovich, Parlov v., 139.

Lumsden v. Glidden, 354.

M.

McCannel v. Hill, 343.

MecCarthy, Willett v., 192.
*McCarty, Re, 73.

McConaghy, Re, 223.
*MecConkey Arbitration, Re, 171.

McCowan v. Jermyn, 158.

McCutcheon, Kranz v., 395,

MecDonagh, Re, 154,

McDonald v. Davis Smith Malone Co. Limited, 202.
Macdonell, Keefer v., 429,

*McDougall v. Black Lake Asbestos and Chrome Co. Limited, 117.
MecDougall v. William Rennie Co. Limited, 5.
McKay, Re, 101.

Maclaren, Re, 89.
McLaughlin, Re, 321.
MecLennan v. Fulton, 373.

*MeMurphy, City of Sarnia v., 206.
MecNab, Devaney v., 188.
MecTavish, Thomras v., 243.




x THE ONTARIO WEEKLY NOTES.

Marks v. Toronto R.W. Co., 169.
*Martin, Boone v., 28, 265.
Martin v. Evans, 151, 247.
*Mason & Risch Limited v. Christner, 309. -
Matthew-Addy Co. v. Canadian Malleable Iron Co. Limited, 234,
321. : ~
Matthews, Re, 423.
Mawhinney, Brown v., 310.
*Merrill v. Waddell, 279.
Messerveys Limited, Wm. Croft and Sons Limited v., 69.
Metropolitan Theatres Limited, Re, 72.
Michigan Central R.R. Co., Reed v., 415.
Middlesex Mills Limited, Carson v., 79.
Miller v. Hunt, 194.
*Millmine v. Eddy, 70. ;
*Montreal Trust Co. v. Richardson, 336.
*Montreuil v. Ontario Asphalt Block Co. Limited, 37, 314.
Morgan, Crompton v., 399.
Morley v. Fidelity Trust Co., 275.
Morrison, Robinson v., 132.
*Morrow v. Marrow, 35.
Mortimer Co. Limited v. Reinke, 292.
Mulhern, Pellegrino v., 32.
*Murray, Hurst v., 345.
*Mushol v. Benjamin, 175.
Mushol, Jacob v., 303.

N.

Nazzareno v. Algoma Eastern R.W. Co., 142.
Neeley v. Reid, 392. ¢ -
Nepean and North Gower Consolidated Macadamised Road Co.,
Re, 368. : :
*New York Life Insurance Co., Bird v., 212.

Niagara Falls, City of, Fuller v., 129. ; :
Niagara, Synod of the Diocese of, Re Great War Veterans

Association of Thorold and, 162.
*Noble v. Township of Esquesing, 60, 229.
Northern Grocery Co. v. Parade, 95.

0.

('Brien, Clarkson v., 193. : :

(Brien (M.J.) Limited v. La Rose Mines Limited, 337. -

Oliver-Serim Lumber Co. Limited v. Great!Lakes Dredging Co.
Limited, 47.

*Ollikkila, Rex v., 65.




CASES NOTED. xi
*Ontario Asphalt Block Co. Limited, Montreuil v., 37, 314,

Ontario Power Co. of Niagara Falls v. Toronto Power Co.
Limited, 123.

Ontario, Synod of Diocese of, Swayne v., 390.
Orechkin, Diett v., 109.
*Ottawa, City of, Re Ottawa Gas Co. and, 381.

Ottawa Electric Co. and City of Ottawa, Bell Telephone Co. of
Canada v., 1.

*Ottawa Gas Co. and City of Ottawa, Re, 381.
Owen v. Craven, 237.

B

Page v. Campbell, 333.
Palter and Nelson, Victoria Electric Supply Co. Lirited v., 110,
Parade, Northern Grocery Co. v., 95.
*Parlov v. Lozina and Raolovich, 139.
*Parry v. Parry, 53, 365, 399.
Partridge v. Grant, 271.
Pastorius v. Danto & Co., 13.
Pell v, Toronto and York Radial R.W. Co., 46.
Pellegrino v. Mulhern, 32.
*Pennett, Rotman v., 177.
Perry v. British American Shipbuilding Co., 124.
*Peterborough Radial R.W. Co., Gray v., 260.
Peters and Waddington, Re, 115.
Peterson v. Bitzer, 251.
*Peterson, Bryans Ve 5.
Pillsbury, Gowans AL T
*Pollock, Rex v., 295.
*Port Arthur Waggon Co. Limited, Re, 27 .
Porter v. Porter, 134.
Powell, Coleman v., 283.
Punnitt, Rex v., 229.
Pursel, Sutton v., 384,

Quillinan, Battle v:, 375.

R.

Raeff v. Dimitroff , 164,

Rabhelly, Toronto General Trusts Corporation v., 94,
Ranger, Re, 245,

Ranger v. Ranger, 66.




xii THE ONTARIO WEEKLY NOTES.

Redman, Bowler v., 286.
Reed v. Michigan Central R.R. Co., 415.
Reid, Re, 97.
Reid, Neeley v., 392.
Reinke, Mortimer Co. Limited v., 292.
Rennie (William) Co. Limited, McDougall v., 5.
*Rex v. Coppen, 165.
Rex v. County of Lennox and Addington, 299.
*Rex v. Cramer, 348.
Rex v. Davis, 229.
Rex v. Ercolino, 43.
*Rex v. Hagen, 145.
*Rex v. Hogan, 56.
*Rex v. Kozak, 135.
Rex v. Lerman, 229.
*Rex v. Ollikkila, 65.
*Rex v. Pollock, 295.
Rex v. Punnitt, 229.
Rex v. Smith, 220.
Rex v. Willison, 190.
*Rex v. Zura, 65.
Rice v. Knight, 393.
Richardson v. Hibbert, 302.
*Richardson, Montreal Trust Co. v., 336.
Richardson v. Township of Wa.rwxck 106.
Richer, Re, 360.
Riches v. Rxches, 329.
Robbins (C.C.) Incorporated v. St. Thomas Packing Co., 287.
Robertson v. Canadian Fertilizer Co., 143.
Robertson (H.H.) Co. Limited, Yolles & Rotenberg Limited
v., 85, 126.
*Robinson, De Vault v., 328.
Robinson v. Morrison, 132.
*Rogers, Re Toronto Suburban R.W. Co. and, 347.
Rose v. Church, 249.
*Ross v. Seottlsh Union and National Insurance Co., 77, 160
Ross, Trickey v., 27, 128.
‘Rotman V. Pennett 177.
Rousseau and Leclair, Re, 340.
*Routley v. Gorman and Coran, 173,
Rowe v. Hamilton, 161.
Royal Bank of Canada v. Carmichael, 378.
Royal Trust Co., Fleming v., 386.-
Rudd v. Town of Arnprior, 411.
*Russell Motor Car Co. Limited v. Canadian Pacific R.W. Co., 288.




CASES NOTED. xiii

8.

*St. Catharines, City of, Anticknap v., 199.
St. Thomas Packing Co., C. C. Robbins Incorporated v., 287.
Samuels v. Black Lake Asbestos and Chrome Co. Lum’oed 149.
*Sarnia, City of, v. McMurphy, 206.
Sarnia Metal Products Co. Limited, Re, 98.
Schario v. Jackson, 233.
Schlemmer, Corp v., 63.
*Schmidt v. Wilson & Canham Limited, 15.
Scott, Scully v., 293.
*Scottish Union and National Insurance Co., Ross v., 77, 160.
Scully v. Scott, 293.
Second Church of Christ Scientist and Dods, Re, 409.
*Shelden’s Case, 278.
*Sherlock v. Grand Trunk R.W. Co., 208.
*Shields, Re, 127. s
*Shields v. London and Western Trust Co., 127.
*Simonton, Re, 9, 331.
Sinclair and Hill, Re, 19.
Small, Re, 184.
Smith, Re, 262, 407.
Smith v. Carveth, 90.
Smith (F.E.) Limited v. Canadian Western Steel Corporation
Limited, 160, 176.
Smith and Love, Re, 181.
Smith, Rex v., 220.
*Smith v. Upper Canada College, 370.
Smoke, Goodall v., 116, 247.
Solicitor, Re, 126.
*Solicitor, Re, 225.
Solicitors, Re, 163.
Sparks v. Canadian Pacific R.W. Co., 300.
Spencer, Jones v., 130.
*Spratt v. Township of Gloucester, 284.
Sprowl, Re, 431.
*Squires v. Toronto R.W. Co., 294.
Steinhoff v. Wilson, 63.
*Stewart, Ankcorn v., 204.
Stokes, Lewis v., 217, 245.
Storey, Re, 55.
Storms, Fuller v., 235.
- Stoyanoff v. Dimitroff, 421.
*Stratford, Commercml Finance Corporation Limited v., 156.
Sutton v. Pursel, 384.
Swayne v. Synod of Diocese of Ontano, 390
Sylvester v. Sylvester, 363.



' xiv THE ONTARIO WEEKLY NOTES.

T.

*Tamblyn (G.) Limited v. Austin, 357.
Thomas v. McTavish, 243.
Thompson v. Cheeseworth, 419.
Torno v. Callaghan, 96. 2
Toronto and York Radial R.W. Co., Pell v., 46.
Toronto and York Radial R.W. Co., Va.ughan v., 44.
Toronto Board of Education, Howard v., 350.
Toronto, City of, Corrigan v., 228.
*Toronto, City of, Law v., 58.
Tomnto City of Lee v., 228
*Toronto Electnc Commxsmoners and Toronto R.W. Co., Re, 366.
*Toronto General Trusts Corporation, Hart v., 147.
Toronto General Trusts Corporation v. Rahelly, 94,
Toronto Humane Society, Re, 414. ;
Toronto Power Co. Limited, Ontario Power Co. of Nlagara Falls
v., 123.
Toronto R.W. Co., Clark v. 322
Toronto R.W. Co Marks v 169.
*Toronto R.W. Co., Squires v., 294.
*Toronto R.W. Co., Re Toronto Electric Commlssmners and, 366.
*Toronto Suburban R.W. Co. and Rogers, Re, 347.
Trickey v. Ross, 27, 128.
*Tudhope’s Case, 278.

U.

*Union Bank of Canada, Lazard Bros. & Co. v., 290.
United Gas Companies Limited, Brown v., 378
*Upper Canada College, Smith v., 370.

Y.

Van Patter v. Van Patter, 153.
Vaughan v. Toronto and York Radial R.W. Co 44.
Venn, Re, 221.

Victoria Electnc Supply Co. Limited v. Palter and Nelson, 110.

W.

*Waddell, Merrill v., 279.
Waddington, Re Peters and, 115,
Walker v. Gallipau, 422.
*Walker v. Grand Trunk R.W. Co., 197.
*Wampler v. British Empire Underwnters Agency, 312,
Ward, Willison v., 190.
Ward, Re Young and 434.




CASES NOTED. XV

Warwick, Township of, Richardson v., 106.
Wash Tom v. Wong Sing, 113.

Western Realty Limited, Re, 25.

Western Realty Limited, Diamond v., 25.
Wharton, Leonard v., 125.

White v. Anderson, 361.

White, Gladu v., 210.

*Whitten v. Burtwell, 51.

Willett v. McCarthy, 192.

Willison, Rex v., 190.

Willison v. Ward, 190.

Wilson, Re, 179.

Wilson, S. F. Bowser Co. Limited v., 341.
Wilson, Steinhoff v., 63.

Wilson v. Wilson, 388.
*Wilson & Canham Limited, Schmidt v., 15.
Wong Sing, Wash Tom v., 113.

Wright & Co., Yates v., 305.

X

Yates v. Wright & Co., 305.

Yolles & Rotenberg Limited v. H. H. Robertson Co. Limited,
- 85, 126.

Young and Ward, Re, 434.

*Zura, Rex v., 65.






CASES CITED.

A.
Abell v. Village of Woodbridge and County of York, 39 O.L.R.

v R S s R e g R e 382
Sekroyd v. Smith, 10 ©B. 164 .00 5 T e 327
Acme Ground Rent Co. v. Werner, 139 N.W. Repr. 314. .. .. 104
S, Hovle, d CLBGB8E . P g i o n s e 370
Alexander v. Alexander and Amos, 2 Sw. & Tr. 95. .. ... . ... 363
Ambrose v. Fraser, 14 O.R. 551.......... ! FRS

Anderson v. Municipality of South Vancouver, 45 Can.
S.C.R. 425

Andreas v. Canadian Pacific R.W. Co., 37 Can. S.C.R. 1. ... 203

Anglo-Russian Merchant Traders Limited and John Batt &

Co. (London) Limited, Inre, [1917]2 K.B.679......... 16
Applet Vi Myers, LR, S CPIO5F .. i) anann . il 264
Atlas Assurance Co. v. Brownell, 29 Can. S.C.R. 537. .. .. . 313
Atlas Metal Co. v. Miller, [1898] 2Q.B.500.......... ... .. 232
Attorney-General v. Cock, 2 Ves. Sv. 273............ . ... .. 155
Attorney-General v. Roe, [1915] 1 Ch. 235... ... .. .. .. 298
Attorney-General v. Sparks, Ambl. 201..,.. ... .. ... . . . 155
Attorney-General for Ontario v. Attorney-General for the

R TRl AC: 348, ... e 356
Attorney-General of Manitoba v. Manitoba Licence Halders’

Asooiation, MO0V A.C. 78.. .../, ... oo 356

B.

Bacon, Inre, [1907} 1 Ch. 475..c.. .. Voo vooiv bt ingg 11,332
Bagshaw v. Bagshaw, 18 O.W.N.334. ... ... ...... ... 330, 389
Bain v. Fothergill, LR. 7 HL. 158. . ..........0o i 178
Bank of Toronto v. Harrell, 55 Can. S.C.R. 512............ 43
Bank of Toronto v. McDougall, 15 U.C.C.P. 475. . .. .. TRy 258
Baxter v. Bower, 44 L.J: Ch. 625..........0....cciivs. A
Beal v. Michigan Central R.R. Coi 19 0. R 502: .23 8 70
Bedson’s Trusts, Inre, 28 Ch. D. 528, ... ...0culvviunii. 172
Beemer v. Village of Grimsby, 8 O.R. 98, 13 A.R. 225....... 83
Bettes v. Farewell, 15 U.C.C.P. 450.............c...ciuesin 131
Bickett v. Morris, L.R. 1 Sc. App.47. ... ..............\.. 169
Biehn v Rishn. 18 Qrol07 0 . 000 dibas e a3t 560 81
Boaler v Holder, B4 L. T.R: 298: w0 & il v vl 78
Booth v. Ratté, 15 App. Cas. 188..........ic0..oeiitnns 359
Poston Book Co. v. Canada Law Book Co. Limited, 44

O.LB 08 i o B0 SR R snin s Ui 256

B—18 0.W.N.



xviii THE ONTARIO WEEKLY NOTES.

Bowes v. City of Toronto, 11 Moore P.C.463............ 71,420
Bowes voiVatx, 43 QL LR 5210 o3y sheainarin phde oy 33
Bradshaw v. Conlin, 40 O.L.R. 494, . .. ... ... .. ../ ..., 52
Brage v, Oram 4610 R, 312w 0p bl e 365
Brandt (H.O.) & Co. v. H. N. Morris & Co., [1917] 2 K.B. 784. 16
“Bravo’’, The, 29 Times L.R. 122. ... .. R e ST 121
Brenner v. Consumers Metal Co, 41 O.L.R. 534............ 16
Brewster v. Kitiehell, 5 Snlk 19870 - one ot sl ilse i oo 265
Brickles v Snell, [1916] 2280, 899, . s i nidagy, 393,394
Briggs v. Union Street R. Co., 148 Mass. 72............... 295
Bright v. Boyd, 1 Story R. 478, 2 Story R. 605............. 38
Bright v. River Plate Construction Co., [1900] 2 Ch. 835.... 59
Brighton, Village of, v. Auston, 19 A.R.305.......... By 370

British Westinghouse Electric and Manufacturing Co. v.
Underground Electric Railways Co. of London, [1912]

S KB I2RATHRLACLOR8 sl Sl b o 172,310
Brown v. Coleman Development Co., 34 O.L.R. 210, 35 O.L.R.

4 L) Bt SO (e e O O SR G T e T 186
Brown v. Toronto General Trusts Corporation, 32 O.R. 319.. 139
Burland.v.-Barle: [1902F 888 b b smiai i ek o 351
Bywater, In re, 18 Ch. D. 17..... SR s T D e S 55

C.
Campbell v. McKerricher; 6:Q.R.85. ..., ciib e i it s 81
Canada Cement Co. v. Fitzgerald, 53 Can. S.C.R. 263. .. ... 327
Canadian and Dominion Express Cos. v. Commercial Acety-
lene'Go;; 9 Can, Ry (08, 1720w oo ot i 318

Canadian Dyers Association Limited v. Burton, 18 O.W.N. 83. 252
Canadian Gas Power and Launches Limited v. Schofield, 15

OW.R. Ba7 oo o whd e SR el sl s, 158
Canadian Home Circles, Inre, 14 O.LLR.322.............. 122
Canadian Lake and Ocean Navigation Co. Limited v. The

% Doyothy, 10 Oans BXICURIA08:. 1008 azaen vl 3l 120
Canadian Sand and Gravel Co. v. The “Key West,” 38 D.L.R.

682 16 CaniEx CaR E2080 5. b 0 dni s Sl 120

Carlisle Café Co. v. Muse Brothers & Co., 77 L.T. R.515.... 358
Carroll v. Eriec County Natural Gas and Fuel Co., 29 Can.

DR ROE N s s s it S ST e S gl 77
Chadwick v, Manning, [1916] 1 A.C. 231 ..... ... ... .. .. 91
Chamberlain v. Williamson, 2 M. & S.408................. 13
Chaplin-v: Hioks-[1911}2 K BUY8B: . kb iisiembc vy 396
Chauntler v.: Robingson, 4 Ex, 168 .. i oo el iiamdn 2.5 201
Clarkson v. Davies, 18 O.W.N. 82, 125:. ... . v /o iiilais 194
Clement v. Cheesman, 27 Ch. D. 631. U T L B 139

Clergue v. Plummer, 37 O.L.R. 432, 38 O.L.R.54. ......... 148




CASES CITED. Xix

Clifford v, . Boo; BADPDOas 447 i vicun, vy iovanmit 181, 182
Coe v. Clay, 5 Bing. 440,30 R.R. 699..................... 178
Coghlan v. Cumberland, [1898] 1 Ch. 704................., 364
SOl Ve WBHe ARV BT .o 7 i i coi v s i e 332
Colonial Securities Trust Co. Limited v. Massey, [1896] 1

T T e R RO SR R 364

Commercial Bank of Windsor v. Morrison, 32 Can. S.C.R. 98. 260
Commercial Union Assurance Co. v. Margoqon 29 Can. S.C.R.

O R R N T A pre e a e e S e L SN R D 313
Connor v Maddagh 16 AR BB6x: - e oo L 23
Constable v BullL 3 DG & Sm 4l - oo 407

Consumers Gas Co. v. City of Toronto, 27 Can. S.C.R. 453.. 382
Continental Costume Co. v. Appleton & Co., 17 O.W.N. 258. 70

B Ve Nleming 102 nd 154, ey e 174
Croydon Gas Co. v. Dickenson, 2C.P.D.51............... 76
D.

Dadewell v Jacobs,.34 Che 1208 oo Souniiy Ding it 78
PamelsInae SO F Cho 801 ice 00 o st o e 155
Darley Main Colliery Co. v. Mitchell, 11 App. Cas. 127.. ... 299
Bavidson v Fraser,; 28 AR 439 oo v i e B 385

sy, Curey A19I8L LB 100 dotif o 0 1o T e 297
Davis v. Henderson, 20 UC.R.344...... ... ...... . 329, 339, 344
Dawson & Co. v. Bingley Urban District Council, [1911] 2

K.B. 149..... e R AR S SRR e T U B 420
Devenport, Mayor etc. of, v. Plymouth Devonshire and

Distriet Tramways Co., 52 LT.R. 161........... .00 420
Dixon (Peter) and Sons lexted v. Henderson Craig & Co.

Limited, (1919} 2K.B. 778 . ae i Lxa s 144
Dominion Textlle Co. v. Diamond Whitewear Co., 25 D.L.R.

DAL oo iaioas i b viaso mmd von sivn s i aat s i R 48
Dominion Trust Co. v. New York Life Insurance Co., [1919]

RGO, ool ik e i s 69, 364
Doughty v..Bull, 2 P. Wins. 320k . . 535 sans s b b e s es 205
Duell v. Oxford Knitting Co:, 42 O.L.R.408............... 133
Pufield v. Pearg 37 O R.862.5: . s nvd it 261
Dunham v: Clare, [1902] 2 K.B. 292. . ....c..ccvvivinnnn.ns 346
Dunkirk Colliery Co. v. Lever, 9Ch. D.20................ 309
Dunlop Pneumatic Tyre Co. v. Ryckman, 5 O.L.R. 249..... 114
Dunlop Pneumatic Tyre Co. v. Selfridge and Co. Limited,

OB A CoBA7 v i o L o i s B s 68
Durell v. Pritchard, 35 L.J. Ch. 223, LR. 1 Ch. 244. .. ..... 376

E.

Bast v, Clark@ SR G20~ 07, d ols il il vl Lol i 29

Eckersley v. Mersey Docks and Harbour Board, [1894] 2 Q.B.
BB i R e e R e S 59



XX THE ONTARIO WEEKLY NOTES.

Egbert v. National Crown Bank, [1918] A.C.903...........
Elbinger Actien-Gesellschaft v. Armstrong, L.R. 9 Q.B. 473. .
Fimbeyv: Fick 15O B0 - e isaiatiana ol 1 o
Erie County Natural Gas and Fuel Co. v. Carroll, [1911] A.C.

Evang v. Evans; 1 Hagg Gon, 35. .. cicvi 10 svdnionas biaia
Everett v. Griffiths, 36 Times L.R.491....................
Everly v. Duhkley, 21 OLR. 414 . soe oo 0000

F.

Fanlknor v-Faulkner;: 23 O R 2562 7 to v v i i 5
Faviell v. Eastern Counties R.W. Co.;2 Ex. 344............
Fengke:v: Farbacher, ZD.L.R. 634 ... oo
Ferguson v: Kenny, 18 AR 276 10 0 ji 2 el
Fargasony: v Wilsori  LiRe S Ch: 77405 N v an aleiieis
Pinch v Gilvay, 3QAR 484 . L ot idimianilin s an e 0
Fingerhut and Barnick, Re, 2 OOW.N.372,............ T
Finlay v..Chirney, 200Q.BiD.494. ..« Sais. cuinehiiiivin
Flamank, In re, Wood v. Cock, 40 Ch. D. 461.............
Fleming v. Town of Sandwich, 44 O.LR.514..............
Hogg v. Fogg, 12/ P.R. 24917 ioeim w0y i sepsl b e o
fose v -Haxbottle, 2 Hare 461 5o i 480 srmiabie 18 0
Fosteriv: Van Wormer, I3 PR 597 . .0 1 v s siogl e,
Boatar w. Wright: £GP Dd38 0 Gt len s fohen
Fothergill v. Rowland, L.R. 17 Eq. 132. . .5 . o' vivie o cnipvan
Bowlkes v. Pascoo, LR I Ch-348 .. . 0 sviniicos oy oo
Frampton v. Stephens, 21 Ch. D. 164..............vc...is
Fraser v. Davidson and Hay, 28 Can. S.C.R.272...........
Freehold Loan and Savings Co. v. Bank of Commerce, 44

UG R84 o0 s s e s S e s E N o g
Preeth: vo Burr, LLR. 9. (P 2086 0 s S rlna e oot i

andy v: Jubber 5Bl 8T8 ol inn ol il e 0l B
Gas Light and Coke Co. v. Towse, 35 Ch. D. 519. .........
Gemmill v. Macalister,7 LT.R. 841.:....................
Gibson, In re  LiRe T CRB2.(0 <os Sl o Miesbn 2 g
Gillies v. Brown, 53 Can BIGRB87 . i Lo B i
Girardot: v. Welton 10 RREA. & . s o bo ol 40y
Glenwood Lumber Co. v. Phillips, [1904] A.C. 405..........
Gold Seal Limited v. Doxmmon Express Co.,[1917] 3 W.W.R.

Goldfoot v. Welch, [1914] 1 Ch. 213. .
Goldsmiths’ Co. v. West Metropohtan R.W. Co [‘1904]




CASES CITED. xxi

Gorham v. Dallas ete. R.R. Co., 106 S.W. Repr. 930. .. .. .. 4
tarvel s Glark, 6 Blaekf (Ind) A8, - - .- oo v o i 259
Green v. All Motors Limited, [1917] 1 K.B.625. .. ... . ... 158
faveon v. Moleod 23 AR 676 »iv o = oo SN G 305
Gaeen vantevenson, 5 O W-R.76L. .5 il at iy 241
Greenock Corporation v. Caledonian R.W. Co., [1917] A.C.

R R o e B T LA R T el 168
Bvernahields, Re 6 O WIN. 303 .0 500 wiat iy il 185
Greenwell v. Low Beechburn Coal Co., [1897] 2 Q.B. 165. ... 298
Gummerson v. Banting, 18 Gr. 516.. .. ......... ../ . ... 38
winnell v Eamer, LRI CP. 868, 2. 00 = n o8 o 201

H.

Hall v. Duke of Norfolk, [1900]2Ch.493........ . ... . . 208
sancbek v Watson, [1902] AoG: 14, .0 oo 0 /vh s 20 frare 205
NSl B R T200 . s e 122
Hams v, Porry & (ol [1903]. 2 KB 219, 5. gy - aiy 140
ity v Cboderham. 81 U.C.BII8. ool vgirsirs it 84
Diarvey . Facay, 11898] A.C. 5521 i b s s e 84
Hastings Mutual Fire Insurance Co. v. Shannon, 2 Can.

B B L N S e b e T 214
Hately v. Merchants’ Despatch Co., 4 O.R. 723.......... ... 315
R ORI BB PD. 166. . ... 5ol ik i 148
Hepworth Brick Co. v. Laberge Lumber Co.,170.W.N.414... 4
Hickman v. Haynes, LR. 10 C.P.598. ................. . 150
Hillock:v, Sutton; 20.R. 848 .. ., (... .0 i Woyr L
Hitchings and Coulthurst Co. v. Northern Leather Co. of

America and Doushkess, (1914] 3 K.B.907.. ..., ..... 259
Hite v. Central R.R. Co. of New Jersey, 171 Fed. Repr. 370. . 301
Hobbs and City of Toronto, Re, 4 OW.N.31....... . . 420
Holland-v, Worley, 26 Ch, D. 578.. :ospvi i - (7 b Fos 376
Honsberger v. Weyburn Townsite Co., 59 Can. S.C.R. 281... 288
Hope Brothers Limited v. Cowan, [1913] 2 Ch. 312. ... .. ... 358
Horridge v. Makinson, 84 LJ.N.S.Q.B. 1294. ... ... ... .. 1 .7200
Hovey v. Whiting, 14 Can. S.C.R.515. . ... .. ... i 114
soward v. Dighy: 2.CL' & F. 634+ U5 9a s diauger e 36
Howell v /Coupland, LOB D288 20— ee e, SRy 264
Hudson’s Bay Co. and Heffernan, Re, [1917] 3 W.W.R. 167.. 356
Hughes v. Justin, [1894]1 Q.B.667...............co\ovu.. 111
Hughes'v. Parker, S M. & W, 244 ... ... ... 7.0 el 252
Hull and Selby Railway, Inre, 5 M. & W.827...... ... ... 263
Humpbtreys v. Holmes, JO:N.BR. 59" d it i ok 339

Htton v Hamboro, 2 & . S1Qsc 4058 i fass ot u 'y sl 189



xxii THE ONTARIO WEEKLY NOTES.

J.
Jackson v. Cumming, 12O0W.N.279.................. 329, 344
Jackson and Haden’s Contract, In re, [1906] 1 ORA1Z 0 33
Jacob, Inre, [1907] 1 Ch. 445. .. ......ooivnnneeorieeees 254
James v. James,3Ch. Chrs. 58........................... 153
James (F.T.) Co. v. Dominion Express Co.,13 0.L.R. 211... 355
Jamieson v. City of Edmonton, 54 Can. SR 49310 h 107
Jeffeock Trusts, Inre, 51 L.J. Ch. 507 . ... .......ooonvenee 155
Jefiries v. Great Western R.W. Co., 5 E. & B.802.......... 339
Jibb v. Jibb, 24 Gr. 487. .. 0. .0 Ut et e 81
Johnson v. Dominion Express Co., 280.R.203............ 355
Johnston v. Rogers, 30 O.R. 150..................... ks 84
Jones, Inre, 34 Ch. D.65. . .......ocnnninoineenenns 254
Jones v. Badley, LR.3Ch.362...........0c0nmenrnnnns 319
Jupp,Inre,39 Ch. D. 148..........c.c.00 v S e S e 426
K.
Karavias v. Callinicos, [1917] W.N.323..........c...oonee 140
Kastor Advertising Co. v. Coleman, 11 OXLiR126200 5w i 374
Kaye v. Croydon Tramways Co., [1898] 1 Ch. 358.......... 119
Kellyv.Kelly,L.R.2P.&D.31,59.............;.’ ...... 335
Kerr v, Clinton, LR.8Eq.462. .. .........ccocvevieenee. 55
Koy v. Key, 4 DeG. M. & G.73. . .......coococnrninnens 269
Kirby v. Cowderoy, [1912] PR a Ty e N U S 339
Kohler v. Thorold Natural Gas Co., 52 Can. S CR. 514 ¢:. 217
Krehl v. Burrell, 11 Ch. D. 146 . . ......cooovnneenenrenes 376
' L.
Lake Ontario and Bay of Quinte Steamboat Co. v. Fulford,

19 Cath: Bx OBIARS. L i vion < gessiiwad i st » 121
Lake Simeoe Ice and Cold Storage Co. v. MecDonald, 31 Can.

ek AT AR RN e e S gl
Lane v. Capsey, [1891] 3Ch. 411.. ... .....cofeerrvn.se 376
Lane v. Debenham, 11 Hare 188. . .........c./ooeeceneees 11
Lane v. Jackson, 20 Beav. 535, ... ... ciiiiiinian . 374
Lawrance v. Lord Norreys, 15 App. Cagt 210 0 TR 77
Lazarus v. Cairn Line of Steamships Limited, 28 Times L.R.

o7 ? BT e L QAL e R S S TR ARA, 370
Lee, In re, Treasury Solicitor v. Parrott, [1918] 2 Ch. 320. ... 139
Lefeunteum v. Beaudoin, 28 Can. S.C.R.89....... AL S 374
Lemon v. Lemon, 6 P.R. 184........ U A PR 134
Lester, Re, 130.W.R.343................. ey e 122
Lick v. Rivers, 1O.LR.57..........een e el SO 133
Lord v. Copper Miners Co., 2Ph. 740...............c..... 351




CASES CITED. : xxiii

Lord Advocate v. Lord Lovat, 5 App. Cas. 273... .. . 339
Loveden v. Loveden, 2 Hagg. Con. 1, 161 Eng. H(px M\ 363
Lovell v. Lovell, 13 () L.R. 569. s 335
Lowson v. C ana(h Farmers \Iutlnl Insm ance ( 0., ‘) I’ R 3()‘) 398
oy, Newhold. "0 Bx, 3024 . soe B asta it Jeiin 140
Byle v Hichardd, TR B 1222 ;. i LR s %800
M.

MoeCallv-Wolll, 18 Can: BICR- 1307, vi. Lo v i o 114
McCartan v, Belfast Harbour Commissioners, [1911] 2 L.R.

At e N AT e e P T e oy 2
MoCanley, Re 2B OR-BY0. = oSl o i svvm o o e 155
MecConkey Arbitration, Re, 42 O.L.R.380................. 171
MecCormick v. Township of Pelée, 20 O.R. 288.. . ... ... ... 263
MoCune:v: Good: 34 Ol R B imars o vt s ovak v b 178
Mobonagh--Re 18 QO W.INIBE. i 0 Uiy, ) iih bl i, 162
Macdonell v. I\oofm 18 QWS OB . 7 Vo i s e it 429
McDougall v. W mdsm Water (m missioners, 27 A.R. 566,

Sl Ca BGRB8 Ay o e e s 368
Dol -Re i OWNDOD: % Gt i i s e s e 123
MieGregor v, Curry, STO.LEY 261 0o iinall Ve #0: 007178
MoGregor v. Gaulin, d UCR. 3718, . . Al loiEiki 131
Mackay v. City of Toronto, 43 O.L.R.17.................. 208
Mackenzie v, Mackenzie, [1895] A.C.384.................. 335
MeclLellan v. McLellan, 28 O.L.R.654..........0....ciu... 139
Balcod v. MceRae, 43 OLR. 34, . ... oisiiss v N 344
RRiarTie v. Brand, 28 OuR. 69, .00 .. .. 0 ik seaitan s 260
Magnus v. Queensland National Bank, 37 Ch. D. 466....... 205
Malott v. Township of Mersea, 9 O.R.611................ 413
IR Boott LBIa 110 i i o e 36
BRI T re A0 Bd . .. ek e s ke 80
Marlborough (Duke of), In re, [1894] 2 Ch. 133. .. ......... 287
I v Oravers 8 OIR: 890 4 s sats v i e el 178
BT N darvin, 87 OLR. 20070, i vv e s v Sy s 253
Mathews v. London Street Tramways Co., 5 Times L.R.3... 93
IR e 20 OB B4 . o N e B 1488
IR tilllos; 18 OLLRI B8 i S v e 261
May v. Bellevﬂle, F1908] 2 1Ch3805 . Laionn sl 8 S bk 327
TR The [1900] A G- 118 o f sk el 121
Mellor v. Walmesloy, [1905] 2 Ch. 164 353
Menzies v. Lord Breadalbane, 3 Wilson & Shaw (Sc. App)

CODCERE . e e o R TR 169
Merritt v. City of Toronto, 23 O.L.R.365................. 353

Metropolitan Water Board v. Dick Kerr and Co. Limited,
(OS] AR o s O s R G e 265




Xxiv THE ONTARIO WEEKLY NOTES.

, Millar (Andrew) & Co. Limited v. Taylor & Co. Limited,

IO B M0 o e e 16
Millar’s Karri and Jarrah Co. v. Weddell Turner and Co., 100

U 2o e B R T e o el R e e, 271
Milley v " Pipling 43 O B 88 . - = el Sarin s s e ool 327
Milley; e, 6 O.W.N 660, 55 oo pe wedtamize | 407
Milligan v. - Jamieson, 4 OLR. 650..... - 2.7 00 a2 371
Ml v, Haywood, 8 Chiol). 1965 0y Bt it i 394
Mitchell v. Darley Main Colliery Co., 14 Q.B.D. 125....... 298
Moffatt v. Carmichael, 14 OER: 595, 1.0 oo om0 54
Montgomery and Wrights Limited, Re, 38 O.L.R. 335. . .. .. 244
Mool v Gheon ZLOPR IS < b o e s 68
Morrisburgh and Ottawa Electric R.W. Co. v. O’Connor, 34

OB I8 e B i S R e S S A 428
Muir v. Jenks, [1013F 2 WB 412 RGeS 1008 sl 111
Mumby; Tn 16, 8- OiE.R 288, . L e i su v T 122
SMurphy'v. ‘Corry; 12 O.ER. 120, 0 st i T i e B3 2s 187
Mushol v. Benjamin, 18 O:W.N. 175, &L sl hads 305

N.

New London Credit Syndicate v. Neale, [1898] 2 Q.B. 487.... 259
Nickoll & Knight v. Ashton Edridge & Co., [1901] 2 K.B. 126. 264

0.
Oakes v. Turquand, LR. 2H.L.825.......% . .. ..... ... 0L 428
O’Connor v. City of Hamilton, 8 O.LR.391............... 129
Ogdens Limited v. Nelson, [1904] 2 K.B. 410, [1905] A.C. 109. 370
Oglo.v.-Earl Vane, L. R. 3-Q.B. 272 it siops il v i 150
Oliver.“Re, 9.0, W N. 100/ & <o iE i Sei e i, M 409
Ontario Ladies College v. Kendry, 10 O.L.R. 324........ .. 260
O v Ore, 21 G807 - aiiias S LTSI e e 51, 81
Orr Ewing v. Colquhoun, 2 App. Cas. 839.............. 168, 169
Ostrom v. Sills, 24 A.R. 526, 28 Can. S.C.R.485........... 413
i
Pacifique, Compagnie Financiére du, v. Peruvian Guano Co.,
WOBDE: i e T . 234
Page v, Carrpbell 18 OW N 888540 oo iy A dig . i 410
Paterson y. Bowes, 4 Gr. 170« v v 0 e 420
Payzu Limited v. Saunders, [1919] 2 K.B: 581.............. 310
People’s Loan and Deposit Co. v. Dale, 18 P.R. 338........ 134
Peppiatt v. Peppiatt, 36: Q. LiRAA2T¢ .. ot o Fi st Jiaed 238
Peru, Republic of, v. Peruvian Guano Co., 36 Ch. D.489.... 78

Bhillips v Rail, 84 W.R. 61T o0 v o s sy 269




CASES CITED. XXV

Biper v, Slovennon; 2B O LR B0 . .5 . ... i) e s 344
Rrheouty Male SOR AT - oo 1o vl ok e 259
Pretty v. Bitlomore TR - REP- A0 o v i 201
Produce Brokers Co. v. Olympia Oil and Cake Co., [1916] 1

TS e R R A S R . SRR 59

i Works,ilnoye, IBORL Y OB 178 ... oo i ivai v 0t ows 18

R.

Raleigh, Corporation of, v. Williams, [1893] A.C. 540. . . .. 284, 285
Ralli v. Rockmore, 111 Fed. Repr. 874.................... 150
Ranger v. Ranger, 18 O.WiN. 66.- ... ... 4l b dinidi it 238
Rood v P8, BRO LRI s O S s 346
Regina v. Entwistle, [1899] 1 Q.B.846. ................... 297
Regina v. Gyngall, [1893] 2.Q.B. 282.... ... .ot 192
Regina v. Justices of Suffolk, 18 Q.B.416................. 57
Regina v. Justices of Yarmouth, 8 Q.B.D.525. ............ 57
Regina v. Newcastle-on-Tyne Corporation, 60 L. T.R. 963.. 403
Regina'v. Sproule, 14 O.RBYS 0 . i iy o als 57
Ropina v, Whithield, 15-Q BB, 122: ... ..o it 5 2iieA 354
e yoAnllE-d2 O RaB8 vo v b e T e 238
Reid v. Bickerstaff, [19091:2 Ch. 805 500 sl wd v, 116
Rex v. Farrell, 15 O.L.R. 100, 12 Can. Crim. Cas. 524. .. ... 57
Rex v. Inspector of Leman Street Police Station, 36 Times

L e e S I A LA B P Dy G o) S e T 403
ey LeClasr, 39 OULRMB8. .. o v e O i 56, 146
Rexiv, Lord Yarborough, 3 B. & C.91. = o mo orism 263
Rexv. McDougall, In ve,-8 QLR 800155 s bt il daid 57
Rt v Molay 46 O LRO128 . 5 v Ui ivibad v b o 146
ey, Maveotty 210 XAR 10D -5 0+ b I S A e S 297
Rex v. Marshland Smeeth and Fen Distriet Commissioners,

AT TER B0 o Soed S L IR e a 285
ex v. Monsell; 35-Q:L:iR. 836 .. .. .ot i 297
Retw. O'Donnell, 12 Cr-App. R. 2190 oqi F el 20 167
S v Stepherison; 88 J.P. 524 . ..\ L0 S A e 297
ey v Stewart, 32-Canc S.O.R. 483 . i i h i oo 374
B Wyman 13 Or. AppiR. 188000 Sl s w8l 167
Reynolds v. Foster, 4 OW.N.694........................ 253
Richardson v. Canadian Pacific R.W. Co., 19 O.R. 369. . . ... 143
Ridgway v. City of Toronto, 28 U.C.C.P.579........... ... 368
Robinson v. Mills, 199 O.L.R. 162. .......,................ 86
Rochefoucauld v. Boustead, [1897] 1 Ch. 196...... ... ... ... 987
Rogersvélawer, 8 DLR. 288. ... .00.oessossines o 241, 253
Rooney Seleiry. 22 QLR 106 .o i iu v bs v cidites  moi s o 329

Ross v. Scottish Union and National Insurance Co., 41 O.L.R.

108, 58 Can. S.C.R. 169, 17 O.W.N. 166, 46 O.L.R. 291,
L AER L PR PN S O AN Aty 161

c—18 o.w.N.




xxVvi THE ONTARIO WEEKLY NOTES.

Rowe v. School Board for London, 36 Ch. D. 619........... 178
Russell, Inte, 29 Ch. D. 254 ...........cooiiiinniinnne. 30
Russell v. Russell, [1895] P. 315, [1897] R898 sl e 335
S.

Sadd v. Griffin, [1908] 2 K.B. 510...........c.ccvvevnnnn.. 226
Sapwell v. Bass, [1910] 2 K.B.486........................ 396
Sawyer v. Pringle, I8 AR.218..............cooniinnnnnn. 342
Secarf v. Jardine, 7 App. Cas. 345. ... . ... oot iin el 43
Soaith’ Re. 38 O.LB 812, . bt v e iy oyl 14,322
Scholey v. Central R.W. Co. of Venezuela, L.R. 9 Eq. 266

NORR ) re's s o i i s iR 95 6 AN A e widh g £ S 8 e 2 428
Seaman v. Canadian Stewart Co., 2 O.W.N. 576............ 68
Seaton v. Mapp, 2 Coll. C.C. 556..............coovinnnn 395
Securities Insurance Co., In re, [1894] 3 Ch. 410............ 80
Shaver and Hart, Re, 31 U.CR.603............0c........ 426
Shilson v. Northern Ontario Light and Power Co. Limited,

AB O RAA0 o e R AR B e 41
Shipman v. Phinn, 32 O.L.R. 329...... e T aTET 120
Shipton Anderson & Co. and Harrison Brothers & Co.’s Arbi-

tration, In re, [1915] 3 K.B. 676................c.0. 264
Shipton Anderson & Co. v. Weil Brothers & Co., [1912] 1

Vs i e e e R e O ek P T e S S v T
Simm v. City of Hamilton, 16 OW.N. 1.................. 413
Sketchley v. Berger, 69 L.T.R. 754. ......... AT i 189, 376
Smith v. Ontarioand Minnesota Power Co. Limited, 440.L.R.

U RS S e SR T T s T BRSSO e 3 168
Smith v. Smith, 29 O.R. 309,26 AR.397................ 51,81
Smith v. Smith, LR. 20 Eq. 500. . . .......coconeieeeen.n. 376
Spencer v. Canadian Pacific R.W. Co., 29 O.L.R. 1225 5 209
Springer v. Gray, 7 Gr. 276. .. ......coooovienaicn oo 394
Stack v. T. Eaton Co.,4 O.L.R.335........cc0coouniennnn 172
Stephens v. Beatty, 27 O.R. 75............oveninnnnnns 430
Stooke v. Taylor, 5Q.B.D.569...............cvonnunnnnn 233
Strathy Wire Fence Co., Inre, 8 O.L.R. 186...... b ey 314
Swaizie v. Swaizie, 31 O.R.324...............ooeiinnns 232

e 1)

Tamplin (F.A.) Steamship Co. Limited v. Anglo-Mexican
Petroleum Products Co. Limited, [1916] 2 A.C. 397. ... 264
Tancred Arrol & Co.v.Steel Co.ofScotland, 15 App. Cas.125... 256

Taylor v. Caldwell, 3 B. & {826 b esadiee 8 DT 264
Tennants (Lancashire) Limited v. C.S. Wilson and Co.
Limited, [1917]A.C.495........................‘..144,150

Thompson v. Coulter, 34 Can. S.CR.261................. 176




CASES CITED. xxvii

‘Fhompson. v Gores 120 R 881 ¢ 5700 o st 159
Thornley v. Thornley, [1893] 2Ch. 229. ................... 426
Therpe v. Brumfitt, L.R. 8 Ch. 650............cc..uiuauns 327
Tiessen v. Henderson, [1899] 1 Ch. 861.................... 119
allev voThomasid R SORBL - oo T 395
Tompkins v. Brockville Rink Co., 31 O.R. 124............. 272
doronto, Utty of, v. Foss, 20 OL.R. 812, ... s s dhis 420
Toronto Suburban R.W. Co. v. Everson,54 Can.S.C.R.395... 347
Townsend v. Wilson, 1 B. & Ald.608..................... 332
aaita s Poness; 2270 R 5] et it b e s s e LB 342
SRrnerAr. et [IBOB)2 O 208 - 0 o ol g e 91
U.

United Land Co.v. Great Eastern R. W. Co., L. R. 10 Ch. 586... 376
Universal Skirt Manufacturing Co.v.Gormley,170.L.R.114... 258

NG
Vancouver, City of, v. Cummings, 46 Can. S.C.R. 457. .. ... 107
Vaughan v. Taff Vale R.W. Co., 5 H. & N.679............ 367
Voleanic Oil and Gas Co. v. Chaplin, 27 O.L.R. 34, 484. . ... 353
Yoyer v..Lepage, 7 W W.R.988. .. .0 ol 8 i 176
w.
Wallace v. City of Windsor, 36 O.LR.62................. 130
Wallig v Hands s [189312Chi 76, .. oo s B o i 178
Wals v Littello 1 CBIN.S 889 . .0 e 259
S siker-Inre TIRORI L ER B0 do bt ds G G e 407
Walsh v. International Bridge and Terminal Co., 44 O.L.R.

LTS SR g SR e T 199
Walsh v. Willaughan, 42 O.L.R.455... ...........c.ovu... 393
PN v, Ward, 14 Ch 1) 506 .. .. f e il S al s 426
AR worth?. The 9 P 185 0/ ivim oot St Bl 120
et v, Alcock, 1 Bm. & Gu819:... . . o il beveil i 76
Wentworth v. Tubb, 12 LINS. Ch.81.......is oo st 36
Whimbey v. Whimbey, 45 O.L.R. 228..................... 335
RS [1016] YOh. 172, - ot o v e 184, 185
IR 0 Co b 17 e e L 181, 182
NISY Rad Wiley, Re, 46 OLR.XT6. .. ..o i, 389
Williams and Ancient Order of United Workmen, In re, 14

O R 4880 c oo S IR e N e R 232
Willianigv, BRSO OR BB 50 oS d i i Tl 156
Williams v. Wentworth, 5 Beav. 325...................... 36

Williston v. Lawson, 19 Can. S.C,R.673................... 253
Willmott v. London Road Car Co., [1910] 2 Ch. 525........ 155



XxViii THE ONTARIO WEEKLY NOTES.

Wood v. Grand Valley R.W.Co.,30 O.L.LR.44............. 396

Woodbridge v. Spooner,3 B. & Ald. 233................... 259

Wooley v. Scovel, 3 Man. & Ry. 105. ... ................. 295

Worthington and Armand, Re, 33 O.L.R. 191....... e 102
g o A

Young @, Dentke, 2.0 LR 71280 con o Lt o 37,38

Young v. Town of Gravenhurst, 220.L.R.291,240.L.R.467. .. 368




The
Ontario Weekly Notes

VOL. XvII1, TORONTO, MARCH 12, 1920. No. 1

HIGH COURT DIVISION.,

Lexvox, J. MarcH 1sT, 1920.

BELL TELEPHONE CO. OF CANADA v. OTTAWA
ELECTRIC CO. AND CITY OF OTTAWA.

Negligence—Employee of Plaintiff Company Killed by Touching
Live Wire—Payment by Plaintiff Company to Dependants
under Workmen’s Compensation Act—Liability of Defendants to
Revmburse Plaintiff—Electric Company—City Corporation—
Responsibility for Leaving Wire Hangmg—E'vz‘denw—Fz’ndﬂing
of Fact of Trial Judge—Costs.

The plaintiff company alleged that on the 22nd August, 1918,
one of its employees, Eugene Gourgon, while acting in the course
of his employment, in the city of Ottawa, came in contact with a
wire negligently left hanging by the defendant company or the
defendant city corporation or both, and was instantly killed ; that
the plaintiff company had been unable to ascertain what was
the arrangement between the two defendants; that, by reason of
this negligence and the consequent death of Gourgon, the plaintiff
company had been compelled to ‘pay Gourgon’s dependants
$5,427.07, under the provisions of the Workmen’s Compensation

Act; and the plaintiff company claimed to be repaid this sum by
the defendants or one of them.

The action was tried without a jury at Ottawa.

W. L. Scott, for the plaintiff company.

G. F. Henderson, K.C,, for the defendant the Ottawa Electric
Company.

F. B. Proctor, for the defendant Corporation of the City of
Ottawa.

Lexnox, J., in a written judgment, after setting out the facts,
said that, upon the evidence, oral, documentary, and intrinsie,

1—18 o.w.N.
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he found it impossible to come to the conclusion that the two
defendants were jointly liable. He was definitely of opinion that
the defendant company, and it alone, was liable.

The learned Judge referred to a number of cases, and especially
to McCartan v. Belfast Harbour Commissioners, [1911] 2 LR.
143.

He directed judgment to be entered for the plaintiff company
against the defendant the Ottawa Electric Company for $5,427.07
with costs, and dismissing the action as against the defendant the
Corporation of the City of Ottawa without costs.

RosE, J. . MaArcH 3R.D, 1920.
GARSON v. EMPIRE MANUFACTURING CO. LIMITED.

Sale of Goods—Shipment in Car-loads—Shortage 1n Quantities
Received—Contracts—Absence of Notice of Shipment and of
Opportunity for Inspection—Acceptance and Payment—Right
to Recover Damages—*‘Terms” of Contract—Presence of Solder
upon Brass Sockets — Condition — I mplication— Defect in
Material Discoverable on Inspection—Shipment of Material not
Called for by Contract—Loss on Shipment—Right to Recover—
Counterclaim—Refusal to Accept Part of Goods—Damages for
—Costs—=Set-off.

The plaintiff agreed to buy and the defendants agreed to sell
a quantity of scrap-brass—190 tons of turnings, i.e., the shavings
taken off in the process from turning, from sockets and fuse parts
of sheets, and 30 to 40 tons of scrap-bodies, rings, and sockets.
Qeveral car-loads were delivered and paid for. In this action
the plaintiff claimed $355.82 on account of short weight in the
“turnings” paid for, and $4,500 as damages for delivery as “bodies,
rings, and sockets” certain materials which, as it was alleged, did
not answer the deseription of the goods contracted for. The
defendants counterclaimed $1,031.03 as damages for the refusal
of the plaintiff to accept 54,265 lbs. of “turnings,” part of the 190
tons.

The action and counterclaim were tried without a jury at a
Toronto sittings.

George Wilkie, for the plaintiff.

J. M. McEvoy, for the defendants.
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0SE, J.,In a written judgment, first referred to and disallowed
two minor claims made by the plaintifi. The claims which
required further consideration, he said, were: (1) 468 lbs. shortage
of turnings in car 40087; (2) 417 lbs. shortage of turnings in car
538097 ; and (3) that the contents of car 11972, shipped as 49,895
Ibs. of bodies, rings, and sockets, were not what the contract
called for.

Cars 40087 and 538097 were never seen either by the plaintiff
or the defendants. The plaintiff lived in Montreal; the defendants’
office was in London, Ontario. Car 40087 was loaded in.Renfrew,
and car 538097 in Toronto, with material which the defendants
had bought from others for shipment as part of the brass which
they had sold to the plaintiff. Both cars went, on the plaintiff’s
instructions, to customers of his in Waterbury, Connecticut.
The weights given in the defendants’ invoices to the plaintiff
were the weights with which the defendants were charged
by the shippers. The contract in respect of which the load
in car 40087 was shipped from Renfrew was for the sale of
turnings at a price named, “f.o.b. shipping point, from any
point in Canada.” Payment was to be made upon presentation
of the shipping bills and certificates of weight, to a bank
in London. The plaintiff agreed to send a man to the
defendants’ works or to the shipping point to check weights and
inspect the material. The contract under which the load in car
538097 was shipped was, for the purposes of this case, the same.

There was no evidence that the plaintiff was notified when the
defendants were about to ship either of those cars, or that he was
called upon or given an opportunity to have his man make an
inspection. When the car-loads were shipped, the defendants took
the invoices and shipping receipts to the plaintiff’s bank in London;
and the bank paid the sums called for by the invoices. In such
circumstances, the plaintiff was not without remedy if in fact the
quantity of brass paid for exceeded the quantity shipped. Upon
the evidence it did; and the plaintiff was entitled, in respect of
the two items for shortages, to recover the price of 885 lbs. at
$17.65 per ewt.—$156.20.

The contract with reference to the bodies, rings, and sockets
wasset forth ina telegram sent by the defendants to the plaintiff
on the day after the contracts for turnings were made: ‘“Accept
your price nineteen forty for thirty to forty tons scrap body rings
and sockets terms as other agreement delivery within two weeks.”
The plaintiff sent Jacobs, his representative, to London to take
delivery. There were two complaints about this car-load, that
rods and tubes were included, and that there was solder on the
tubes and on some of the sockets. The contracts for the turnings
provided that the material should be free from solder, and the
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“terms” of those contracts were incorporated (by the telegram)
in this one. But the proviso as to solder was not one of the
“terms’—there was no express term or condition that the bodies,
rings, and sockets should be free from solder. The presence of
solder on the brass shipped would not make the article shipped
something different from the article contracted for: a socket with
the solder on it is still a socket, even if a defective one. Also
there could be no implication of a condition that the bodies, rings,
and sockets should be free from solder. The presence of solder
—if it was present—constituted at most a defect in the material.

The learned Judge found, upon the evidence, that so many
pieces of the brass had solder upon them that the car-load as a
whole must be considered defective. The solder was visible on
inspection, and did not need an analysis to disclose it.

The car-load was delivered to the plaintiff at London; he,
through Jacobs, took possession of it there, and sent it to Water-
bury; he had ample opportunity to inspect at London, and J acobs
did inspect. Therefore, the plaintiff was without remedy in
respect of defects discoverable upon inspection.

But, while the plaintiff was bound by the acceptance of the
defective bodies, rings, and sockets, there was no suggestion that
Jacobs had authority to make a contract for tubes and rods, or to
bind the plaintiff by an acceptance of tubes and rods instead of
bodies, rings, and sockets. The plaintiff did sustain a loss by reason
of the fact that the defendants delivered, and got the plaintiff’s
money for, things which they had no right to deliver. The loss
was about 614 cents per Ib. on the whole shipment—so that the
loss due to the inclusion of the tubes was $238.29.

The judgment in Hepworth Brick Co. v. Laberge Lumber Co.
(1920), noted in 17 O.W.N. 414, is in accord with what is now
decided. Damages were there awarded, not for a defect which
could have been discovered upon a proper inspection at the place
of delivery, but as arising from the delivery of goods which did
not answer the description of the goods sold. ’

Reference also to 35 Cye. 241; Gorham v. Dallas ete. R.R. Co.
(1907), 106 S.W. Repr. 930.

There should be judgment for the plaintiff for the two sums of
$156.20 and $238.29, in all $394.49.

The defendants should have judgment upon their counter-
claim for $1,031.03.

There should be no order as to costs.

. There should be a set-off of the amounts of the respective
judgments, the result of which should be a judgment for the
defendants against the plaintiff for $634.54.
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McDOUGALL v. WILLIAM RE;\'_\'IE CO. LIMITED. 5
Rosg, J. MARrcH 471, 1920.
McDOUGALL v. WILLIAM RENNIE CO. LIMITED.

Sale of Goods—Two Contracts to Furnish Seed-corn—Evidence—
Bulk Delivered Different from Thing Contracted for in first
Contract—Failure of Claim for Price—Acceptance of Corn
Shipped under second Contract—Shipment of Quantity Greater
in one Case and Less in the other than Contracted for—Effect
of—Demurrage and Freight Paid by Purchaser—Deduction
from Price of Corn Accepted—Costs.

Action for the price of seed-corn sold and delivered.

The action was tried without a jury at Chatham.
0. L. Lewis, K.C., for the plaintiff.
R. McKay, K.C., for the defendants.

Rosg, J., in a written judgment, said that in the autuwmm of
1918 the defendants’ buyer, Graham, was at the plaintiff’s farm,
when the plaintiff offered to sell “Bailey” and “White Flint”
seed-corn. The White Flint corn, on the ear, was then in the
erib; the Bailey was still in the field. No contract was made on.
that day; but, on a later day, after the Bailey corn had been put
into the ecrib, Graham returned, and, after he had looked at the
corn, entered into two contracts, in the name of the defendants:
one was, to buy “125 bushels of Bailey corn, said corn to be thor-
oughly cured and to germinate 90, or over and fit for seed, to
be shelled and thoroughly screened, bagged and delivered at
Blenheim, April 1, in 2 or 214 bushel bags, when desired next
spring, price $2 per bushel;” the other contract, in the same form,
was for 200 bushels of White Flint corn at $3 per bushel.

Much of the White Flint corn in the erib was “innoculated”
with some kind of yellow corn—pollen from yellow corn had been
carried by the wind to the growing White Flint corn, with the
result that many of the ears of the latter were not pure white,
but had a greater or lesser number of yellow grains mixed with' the
white. These yellow grains, if sown and germinating, produce a
yellow corn.,

Subject to objection by the defendants, evidence to the effect
that the corn intended to be covered by the contract for White
Flint was all the corn.in the crib, was admitted.

Upon the evidence, it seemed to be clear that in the bags
delivered the percentage of yellow grains was so large as to make
the bulk something different from the thing contracted for.

At the end of March, 1919, the plaintiff informed the defendants
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that the corn was ready for them. He was told that bags would
be sent to him, and he was instructed to fill them and to ship the
corn from Blenheim to London. He did ship 114 bushels of Bailey
corn and about 242 bushels of the mixture which, the learned
Judge finds, is not White Flint corn.

The corn arrived in London, and the plaintiff went to London
at the defendants’ request. The corn was then examined by the
defendants, and that which had been shipped as White Flint was
rejected because of the admixture of yellow grains. As a result
of further diseussion—in order to save demurrage—the corn was
taken into the defendants’ warehouse; but there was no accept-
ance of the White Flint. There was an objection that the Bailey
corn had not been thoroughly screened; but there was an agree-
ment that the defendants should re-sereen it and pay for it, and
that amounted to an acceptance of it by the defendants. Pay-
ment was not made by the defendants.

There was no reason why the bargain as to the Bailey should
not be carried out. If there had not been such a bargain, the plain-
tiff might have been in difficulty by shipping only 114-bushels
instead of 125. As to this, however, see Shipton Anderson & Co.
v. Weil Brothers & Co., [1912] 1 K.B. 574.

The plaintiff should have judgment on this branch for $228.

As to the White Flint corn, the case was the simple one of the
seller having failed to deliver the thing sold, and having, therefore,
no right to demand payment of the price. The claim in respect
of the White Flint corn failed.

This claim failed also upon the ground that, the contract
being for 200 bushels, the plaintiff could not, by shipping 242,
compel the defendants either to accept and pay for nearly 25
per cent. more than they had ordered, or to pick out 200 bushels
from the 242 and pay for the 200 so selected.

As a result of the plaintiff’s breach of contract, in shipping
something more than the thing sold, the defendants were put to
expense, in that they were compelled to pay demurrage on the car
while the corn remained in it, pending the arrangement for taking
it into the defendants’ warehouse, and that they had to pay freight
on the 242 bushels, The amount of the demurrage was $25. The
total amount paid for freight was $21.12, and of that $14.35 may
be considered to have been paid in respect of the corn shipped as
White Flint.

The defendants were entitled to judgment for these two sums,
amounting to $39.35, which should be set, off against the $228
awarded to the plaintiff, leaving the plaintiff entitled to judg-
ment for $188.65.

There should be no order as to costs. There was divided
success and divided blame for bringing the question as to the Bailey
corn into the controversy. :
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MASTEN, J. MarcH 51H, 1920.
Re GOODHUE TRUSTS.

Settlement—Trust-deed—C onstruction—Power of Appointment—Ezx-
ercise by Will—Construction of Will—Rule against Perpetuities
—Validity of Exercise of Power—Distribution among Appointees
upon Death of Life-tenant.

An application, on originating notice, by the trustees under a
deed of settlement, dated the 8th December, 1869, made between
George Jervis Goodhue (settlor) and others, for an order determin-
ing certain questions arising under the settlement.

The application was heard in the Weekly Court, Toronto.

F. P. Betts, K.C., for the applicants.

J. A. Worrell, K.C., for the trustees under the Lockhart
marriage settlement.

J. H. Moss, K.C., for the executors of and trustees under the
will of Mrs. Harriet Amelia Thomas.

M. C. Cameron, for the children of Francis Wolferstan Goodhue
Thomas, deceased.

F. W. Harcourt, K.C., Official Guardian, for unborn infants
and others.

MASTEN, J., in a written judgment, said that by the trust-deed b
in question the settlor vested in trustees for his daughter Harriet ;
Amelia Thomas a sum of $30,000, the income of which she was to
enjoy during her life. After her death, the trustees were to ‘hold
the said trust estate and premises and the income thereof in trust
for all or any such one or more of the issue of the said Harriet
Amelia Thomas in such manner and form in every respect as she
shall by deed or will appoint, and, in default of any such appoint-
ment and so far as the same shall not extend, in trust for all the
children or any the child of the said Harriet Amelia Thomas e
. who shall attain the age of 21 years or marry whichever
event shall first happen, and if more than one in equal shares:
provided always that no child who or whose issue shall take any
part of the said trust premises under any such appointment as
aforesaid shall in default of appointment to the contrary be entitled
to any share of that part of which no such appointment shall have
been made of the said premises without bringing the share ap-
pointed to him or her or his or her issue into hotchpot.”

Harriet Amelia Thomas received the income of the trust-fund
during her life and died in the Province of Quebec on the 21st
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June, 1918, leaving a will by which she purported to dispose of the
fund. )

The learned Judge said that the main question was, whether
the appointment purported to be made by the will was void in
whole or in part by reason of the rule against perpetuities or other-
wise, and as to what action, if any, ought now to be taken by the
trustees of the original settlement with respect to the trust-estate.

After a review of many cases and statements of text-writers,
the learned Judge said that, in his opinion, there was an appoint-
ment of the settled fund, vesting it equally in the four living child-
ren of Harriet Amelia Thomas, subject to certain temporary
limitations as to its enjoyment, not warranted by the power, but
with a power ultimately of full disposition of the corpus by will
exercisable by the appointees, and that the words appointing the
corpus in favour of the four living children are distinctly severable
from the subsequent limitations of income in favour of persons
who are not objects of the power and to whom a gift would be
contrary to the rule respecting perpetuities.

The learned Judge was led to this conclusion by the following
among other considerations:— :

(1) There is in the will an expressed intention to exercise the
power of appointment.

(2) There is an expressed intention to divide the fund among

the four living children and to exclude the fifth branch of the
family. .
(3) Thereisan absolute appointment of the corpus of the fund
to the four living children by the words, “The whole residue of
my estate I give and bequeath to my four living children equally.”
Those words, however, were immediately followed by the words,
“t0 be disposed of by them respectively by last will but not other-
wise and subject to the payment of the revenues, interest, and
income as hereinafter mentioned,” etec., setting forth the trusts.
By the térms of the original settlement, the power was to appoint
only among the children of the donee of the power. The appoint-
ment is, by the preceding words, effectively made subject to an
invalid limitation or modification restraining alienation except by
will; and nowhere else in the will is there any attempt to modify
or vary this disposition of the corpus, the modifications which are
attempted relating solely to income. No doubt the testatrix
intended to modify the control and power of alienation exercisable
by her children over the shares appointed to them, but she did not
intend to take them away, for she gave the children power to
appoint the corpus by will, and the subsequent special directions
relate to income only. / 5%,

(4) The testatrix is dealing with the settled fund along with and
as part of her general estate, and the special provisions which she
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makes permitting gifts to charities and otherwise infringing on
her general scheme of preservation may be entirely valid with
regard to that part of her estate other than the settled fund.

The result is, that the four living children are entitled presently
to receive from the trustees of the marriage settlement their
respective shares of the settled fund free from any conditions or
limitations.

Order declaring accordingly; costs of all parties out of the
trust-fund.

ORbE, J. MarcH 6TH, 1920.
Re SIMONTON.

Will—Construction—Power of Appointment Vested in two Persons—
Ezxercise by Survivor.

Motion by the Toronto General Trusts Corporation, as trustees,
for an order construing the wills of the late William Simonton and
of the late William Henry Simonton, and for advice upon certain
questions.

The motion was heard in the Weekly Court, Toronto.

J. M. Pike, K.C., for the Toronto General Trusts Corporation.

Shirley Denison, K.C., for Sarah Sterch and others. repre-
senting the interest of Jamoq Simonton.

W. S. MacBrayne, for James Wesley Simonton, the executor of
the will of William Henry Simonton.

E. C. Cattanach, for the executor of the alleged will of William
Henry Simonton.

OrpE, J., in a written judgment, said that William Simonton
died on the 19th December, 1888, having made a will dated the
10th March, 1886, which was duly proved in the Surrogate Court
of Kent on the 12th January, 1889, After directing his executors to
convert his estate into money and thereout to pay his debts and
funeral’ and testamentary expenses, the testator bequeathed to
certain named blood relations and others a large number of pecun-
iary legacles, including legacies to each of certain named children
of his brother Hugh. These legacies to Hugh’s children were all
absolute in form, except as to William Henry Simonton and
Christy Simonton. As to them the will contained the following
clause:—

“To pay to Ebenezer W. Scane . . . $4,000, which I
hereby bequeath to him in trust to invest the same . . . and
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to pay the interest thereof yearly to William Henry Simonton,
son of my said brother Hugh, and Christy Simonton, daughter of
my said brother Hugh, in equal parts during the lifetime of said
William and Christy Simonton and the survivor of them, and after
the death of said William and Christy Simonton then to the use
of such person or persons as the said William Simonton and
Christy Simonton may by will appoint and nominate.”

One-third of the residue was given for life to Christina
Simonton, wife of the testator’s brother Henry, and after her
death to whomsoever she by will might direct and appoint, and
“the remainder of the estate and moneys” is given to his brothers
James and John in equal shares.

Christy Simonton, the daughter of Hugh, died intestate on
the 12th April, 1892, and William Henry Simonton died on the 17th
September, 1918, having made a will, which was proved by James
Wesley Simonton, the executor therein named. This will con-
tained a clause which, after reciting the bequest of $4,000 to E. W.
Seane in trust, contained in William Simonton’s will, and the
power of appointment given to William Henry and Christy, and
the fact that Christy had died intestate without having exercised
the power, proceeded to exercise the power “to the extent to which
I am entitled as such survivor” and to dispose of the fund to
certain relations. ‘ :

At the time of the making of William Henry Simonton’s will,
the Toronto General Trusts Corporation were the trustees of the
fund. :
Counsel for the executor of William Henry took the ground that
the gift constituted William Henry and Christy joint tenants of
the whole fund, capital as well as income, and that William Henry
as survivor was absolutely entitled to the capital, and cited certain
authorities referred to in Jarman on Wills, 6th ed., p. 1186, and in
Theobald on Wills, 7th ed., pp. 480, 481, among them Weale v.
Ollive (1863), 32 Beav. 421; but it was quite clear from this and
the other cases that they only established the principle that a gift
of income simplicitor ‘carries with it the corpus, and that an
added power to appoint by will cannot add to, and does not detract
from, that absolute gift.

The same counsel contended that the gift of the power of
appointment in the present case was ineffective, but that argu-
ment was upon the theory that the gift of income was unlimited.
The gift of income was limited to the joint lives of William Henry
and Christy and to the life of the survivor. .

The sole question to be determined is whether or not a bare
power by will given to two named persons is effectively executed
by the will of one, the other having died intestate.
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Section 27 of the Trustee Act, R.S.0. 1914 ch. 121, applies
only to cases of powers vested in trustees as such, and for that
reason cannot apply to the present case. See Lewin, 12th ed., p.
765.

A bare power given to two or more by name cannot be executed
by the survivor: Farwell on Powers, 3rd ed., p. 512; Sugden on
Powers, Sth ed., p. 126; Lane v. Debenham (1853), 11 Hare 188,
192: In re Bacon, [1907] 1 Ch. 475. There seems to be no distinction
in this regard between a power to appoint by deed and a power to
appoint by will.

The attempt by William Henry to execute the power of appoint-
ment alone must, therefore, be held to be ineffective, and the
corpus of the fund falls into the residue and becomes distributable
as to one-third under the clause relating to Christina Simonton,
the wife of the testator’s brother Henry, and as to each of the other
two-thirds to the legal personal representatives of the testator’s
brothers John and James respectively.

As the result of this interpretation was in favour of Christina
Simonton, there seemed to be no reason for any order as to repre-
sentation of her interest upon this motion.

The costs of all parties who appeared should be paid out of the
fund, those of the Toronto General Trusts Corporation as between
solicitor and client.

SUTHERLAND, J. MarcH 6TH, 1920.
JOHNSTON v. JOHNSTON.

Deed—Conveyance of Land by Mother to Son—Consideration—
Covenant of Son to Pay off Mortgage—Performance of—Cove-
nant to Maintain Mother upon Land—Part Performonce—
Action by Administrator of Mother's Estate to Set aside Deed
—Improvidence—Duress—Evidence—Claim  for . Damages for '
Breach of Covenant to Maintain—Personal Claim—*‘ Aclio

«  Personalis Moritur cum Persond”—Claim by Virtue of Pos-
session—Lamitations Act. \

Action by James Johnston, one of the sons of Charlotte John-
ston, deceased, and administrator of her estate, against John
Johnston, another son of the deceased, for a declaration that a
certain deed executed by the deceased on the 27th July, 1900,
whereby she conveyed to the defendant a house and lot in London,
was void and should be delivered up to be cancelled, upon the
grounds of improvidence and duress, and for $1,500 damages, or,
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in the alternative, for a declaration that the defendant’s title had
been extinguished by virtue of the Limitations Act.

The defendant counterclaimed for possession of the land and
compensation for use and occupation by the plaintiff,

The action and counterclaim were tried without a jury at
London.

W. R. Meredith, for the plaintiff.

J. M. Donahue, for the defendant.

SUTHERLAND, J., in a written judgment, said that the convey-
ance was subject to a mortgage upon the land, which the defendant
covenanted to pay and to indemnify the deceased against, and
contained a further covenant by the defendant to provide his
mother, the grantor, for the rest of her natural life, with a comfort-
able home on the land conveyed and suitable maintenance, includ-
ing food, fuel, clothing, medicine, medical attendance, and nursing.

No evidence of duress or undue influence on the part of the
defendant in procuring the deed was offered at the trial.

In view of the terms of the deed, the proper legal presumption
was that the mother’s possession, after it was executed, was
pursuant to the deed. She continued to occupy the house and lot
until her death on the 12th March, 1919. The mother’s
possession could not be deemed adverse to the defendant’s title
under the deed, and was not such as could ripen into a title by
possession in her as against him.

While the defendant paid the taxes and the interest on the
mortgage, and ultimately the principal, and while at times he
supplied her with meat and vegetables, and while he allowed her
to have-the entire use of the house and premises as a home, which
might be said to be referable to the covenant contained in the
deed, and in part performance thereof, he did not otherwise or in
any strict sense carry out the covenant to provide her with suitable
maintenance. He asserted that she did not ask for it, and that he
was in reality not expected to provide it while she was allowed t
remain in possession and keep boarders. .

It was argued that the deed was an improvident one. It was
a deed of all her realty, and she was apparently possessed of very
little else. The absence of a revocation clause might also, in some
circumstances, have had a prejudicial effect. But the deed was
made for good consideration—the protection of the grantor against
the mortgage—and thus the preservation of the home; and the
grantee had discharged this part of the obligation.

The mother not having seen fit to attack the deed in her life-
time, it was not, in the circumstances, now open to the plaintiff to
do so: Empey v. Fick (1907), 15 O.L.R. 19, 22.
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But it was contended that, even though the mother did not
see fit in her lifetime to call upon the defendant to furnish main-
tenance for her, and even though it might be presumed from the
circumstances that she was not disposed to do so, it was open now
to the administrator of her estate to claim from the defendant
damages for breach of his covenant to maintain his mother from
the date of the deed to the time of her death, or at all events for
10 years prior thereto. It was suggested that the maxim “actio
personalis moritur cum persond” had application to such a claim,
it being founded on contract and not on tort.

Reference to Chamberlain v. Williamson (1814), 2 M. & S
408, 416; Finlay v. Chirney (1888), 20 Q.B.D. 494, 498, 499.

Here, while the obligation to maintain arose out of the contract
in the doed of the property and the covenant therein contained,
it was not one which in reality affected proport\ —the claim based
upon it was a personal one, and died with the mother. The
plaintiff was, therefore, not entitled to recover damages.

The action should be dismissed with costs.

The counterclaim of the defendant was not pressed at the trial,
-and should be dismissed without costs.

Pasrorivs v. Danto & Co.—KgLLy, J.—MARCH 6.

Sale of Goods—Action for Price—Quality of Fish Delivered—
Deduction for Shortage—Findings of Trial Judge.]—Action for the
price of fish'sold and delivered to the defendants. The action was
tried without a jury at Sandwich. KewLvy, J., in a written judg-
ment, said that an analysis of the evidence made by him since the
trial, had confirmed the view he entertained at the close of the
trial, that the plaintiff was entitled to succeed on the main part
of his claim. The fish delivered substantially answered, at the
time and place of delivery, the quality which the plaintiff agreed
to sell; and the conditions of which the defendants complained
at or after the fish arrived in Detroit were not due to any act or !
neglect of the plaintiff. The defendants claimed the right to
deduct $7 for shortage in weight of a shipment of the 21st Novem-
ber, 1918. Danto’s evidence was positive that, on the arrival of
the goods in Detroit, there was a shortage to that extent. The
plaintiff’s evidence was not definite on that point, and the deduction
should be allowed. There should be judgment for the plaintiff
for $866.15 with interest from the 15th December, 1918, and costs.
E. S. Wigle, K.C., for the plaintiff. F.C. Kerby, for the defendants.
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RE FLeerT—KELLY, J.—MARCH 6.

Infant—Custody—Child of Tender Years in Custody of Mother
Living apart from her Husband—Application by Father for Custody
— I ssue—Determination in Favour of Father—Welfare of Infant.]—
Issue directed by an order of LENNOX, J., to whom an application
was made by Howard Blake Fleet, the father of Walter Fleet, an
infant of two years of age, for the custody and control of the child,
who was in the possession of his mother, Myrtle Jane Fleet, who
lived with her parents in Hamilton, and who denied the right of
her husband to such custody and control. The issue was directed
for the purpose of determining which of the parents was entitled
to the custody and control. The issue was tried without a jury at
Hamilton. Kgrrvy, J., in a written judgment, set out the facts at
length and stated his conclusion that the husband could, better
than the wife, under present conditions, give the child, commen-
surate with his own means and position, the standing and advant-
ages to which the child was entitled. A good arrangement had
been made by the father with a competent woman for the care and
nurture of the child. The learned Judge particularly referred to
Re Mathieu (1898), 20 O.R. 546, and Re Scarth (1916), 35 O.L.R.
312, and the cases cited in the reports of those cases. Judgment de-
claring the father entitled to the custody and control of his child, and
for delivery up of the child by his mother at the office of the Sheriff
of Wentworth, upon appointment and notice. There should be no
costs. If the mother desires the privilege of access to her child at
intervals, the learned Judge may be spoken to. N. R. Kay, for
the father. R. Sloan, for the mother. ' ;
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