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DOMINION LAW REPORTS

FRASER v, COLUMBIA VALLEY LANDS,
British Columbia Supreme Court, Macdonald, J.  December 3, 1914

1. VENDOR AND PURCHASER (§ [ E—25 RESCISSION OF CONTRACT—SALE OF
LOT BY PROPOSED PLAN CONVEYANCY By METES AND BOUNDS
Exrecr
I'he fact that the agreement of sale refers to the land as a lot of a
particular number according to a subdivision plan “to
ind that a
the recording

registered

until after

leed with that deseription cannot be recor

the plan will not entitle the vendee to reseind on
I the plan, if the vendor offers a deed which
can be recorded containing a deseription of the same land by metes

vendor’s failure to re

e bounds

[Re Ryan and District Registrar, 16 D.LR. 259, 19 B.C.R, 165
Springer v. Anderson, 19 D.L.R. post, Hatten v, Russell, 38 Ch, D, 334
veferred to.]

TriAL of action to rescind an agreement for sale or, in the al
ternative, specifie performance
Judgment was given for specific performance or, in the alter

native, payment back

Bowser, Reid & Wallbridge, for plaintiff,
Affleck & MacInnes, for defendant

MacpoNawn, J Plaintiff on July 11, 1908, purchased a

parcel of land from the Nakusp Fruit Lands Ltd. under a

1
agreement for sale. The deseription of the property in the
agreement of sale is as follows: Lot number one according to a
plan to be registered of part of a subdivision of distriet Lot
T892, Kootenay Distriet, eontaining 1,250 acres more or less
The whole price was $1,080. He made the down payment of
$270. The Nakusp Fruit Lands Ltd. had purchased a large par-
cel of land from the defendant company and then subdivided it
for the purpose of sale. Default having oceurred, it released
all its elaims upon such property to the defendant company
which assumed the benefits and obligations of any agreements

for sale that had been entered into by the Nakusp Fruit Lands

I 19 ok

Statement

3.




2 DoyiNion Law Rerorrs 19 D.LR. 1¢
B.C Ltd.  Defendant company sought the benefit of the agreement
S0 for sale with the plaintiff, and in 1909 recognized him as a pm 1
ke chaser.  The company pressed for payment and proposed to of
) plaintift’ that if interest were paid to extend time of payment ho
CoLranIA y i y
VALLEY of prineipal until the following year. The evidenee of the plain let
Laxns tiff' in this connection is supported by letters and by a receipt SO
M .ogiven by the defendant company. August 16, 1909, for $48.50 10
heing interest to July, 1909, €laintiff negotiated with the de for
fendant for a reduction in price on account of insufticieney ot 10
first-class land, and on the strength of a letter received from the 1
agent, 1. A, Courier, who had made the sale, obtained a con 1o
cession in price, so that only 560 remained to be paid in order ret
to entitle the plaintiff to a conveyance. It was contended that for
this reduction in price was given not only in consideration of the hy
deficieney in first-class land, but was also based upon the inabil P |
ity of the defendant company to give title at the time, and that lot
it was agreed that the time should be extended for furnishing Jul
title. 1 aceept the evidence of the plaintiff as to the sole ground m
for reduetion being as stated by him. 8. V. Robertson, seeretary all
of defendant company, was called as a witness on behalf of the her
defendant, and he did not support the evidenee in this respect ded
given by Hugo Carstens, president of defendant company on ex}
his examination at Winnipeg. 1 am satisfied that the entire m sely
rangement arrived at between the parties is outlined in the let dec
ter from Roberts to the plaintiff, dated May 5. 1910 (ex, - nue
: oi
I quote this letter at length: ins
cles
Winnipeg, May 5th, 1910 ctit
Henry 8. Fraser, Esg i
177 Spence Street ledy
Winnipeg coul
Dear Siy In reference to conversation with you some time ago I have WOt
now obtained anthority to make you the following proposition, if yon will by 1
in writing aceept the following within one week of this date, that is for N
the sum of five hundred and sixty dollars (£560) which includes principal Tory
overdue interest and taxes on lot 1, block 7802, Whatshan Valley, we will heer
deliver you clear title for the aforesaid lot. This is giving you a reduction SOUg
f about three hundred dollars interest and principal. and considering \
the location we think that you are obtaining a snap cult
Offic

Yours truly

SV Roperrs sible
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Plaintift beeame aware that the defendant company could
not exeente a deed to the property acceording to the deseription
of the agreement. but could convey by means of metes and
bounds, but such mode of conveyanee is not referred to in the
letter.  Subsequently, plaintift came to Vaneouver, B.C., and
seems to have had the impression, according to his letter of July
10, 1911, to the president of the defendant company, that a deed
for lot 1, block 7892, would be registered in the registry offie
and wrote enquiring as to whether this event had taken place
i that he was ready to make payment.  He states he did not
receive any reply to this letter,  His troubles then began and he
retained Messrs. Wade, Whealler, MeQuarrie & Martin to aet
for him in the matter. On July 21, 1911, defendant company
by letter of that date, stated that it would have the necessary
papers drawn and forwarded without delay with reference to
lot 1. block 7892, This undertaking was not carvied out. In
July, 1912, plaintift employed Messres. Haney & Hill, solicitors
in Vancouver, to aet for him, and, presumably, delivered to them
all his papers in connecetion with the matter.  They did not ad
here to the provisions of the agreement for sale whereby the
deed was to be prepared by the solicitors for defendant **at the
expense of the purchaser™ but prepared a conveyance them
selves, following the deseription in the agreement for sale. This
deed was enclosed to the defendant company on July 17, 1912,
such solicitors stating that they were advised by the Land Re
gistry Office that “*the lot is registered in the company’s name
clear of all encumbranees™ so the deed only required to be exe
cated in order to elose the matter. Defendant company acknow
ledged receipt of the deed on July 23, 1912, stating that the deed

could not be executed until the veturn of its president when it

would be forwarded at once. The deed was properly exeeuted
by the company, and with some slight change in the deseription,
forwarded with draft attached.  Plaintiff’s solicitors having
heen placed in funds for that purpose retived the draft and then
sought to register the conveyance. They were met with the diffi-
culty that there was no certificate of title in the Land Registry
Office, but, on this being overcome, they then found it impos

sible to register the conveyanee on account of there being no plan
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registered, so that the deseription in the conveyance was defec-
tive. Correspondence then ensued and the company offered
various excuses for the plan not being registered. The plain-
tiff was not, however, able to obtain registration of his convey-
ance. It does not seem to have occurred to his then solicitors to
have sought a conveyanee by metes and bounds, nor did the de
fendant company suggest such a course being pursued.  There
was a duty cast upon the defendant, after having received the
purchase price, to take such steps as would enable the plaintiff
to have his title registered, especially in view of the undertaking
contained in the letter of May 5, 1910. Their solicitors had en-
quired on Oectober 30, 1912, as to the registration of the plan
and on November 8, 1912, the president wrote such solicitors,
taking the ground that the solicitors for the plaintiff had ac
cepted the eonveyanee and retired the draft for the amount due
under the agreement for sale and presumed therefore that they
could register such conveyance. He seemed satisfied to retain
the purchase price and leave the plaintiff to worry about his
title,  The matter remained in abeyance until February 19th,
1913, when the defendant company enquired of its solicitors
whether, in order to satisfy the demand of the plaintiff’s soliei-
tors, the lot could not be deseribed by metes and bounds **as the
company is not now able to deeide on a plan, and would not want
to register the old plan.”” Still, the company did not offer to
give the plaintiff a conveyance in this manner, and having sold
in the meantime to one Beaton, the property became encum
bered with mechanies’ liens.  This was explained to the plaintiff
in a letter of the defendant company dated January 6, 1914, in
reply to his letters of December 8, 1913, and January 2, 1914,
Plaintiff then engaged another firm of solicitors—Bowser, Reid
& Wallbridge—and they wrote the defendant company on Janu

07
i

ary 1914, stating that the deed received by the plaintiff was

useless as there was no plan registered, and they demanded pay
ment of the money with interest, on the ground that defendant
“had no title to the property’” and the deed could not be re
gistered. Defendant replied on February 16, stating that the
company had a ele r title to the property, and the plaintiff knew

when he aceepted transfer thereof that the plan had not been re
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gistered, and that it would now be necessary to have a new sur
vey made which would be done during the spring, and that in
formation would be given when the plan had been registered
This was not satisfactory, and on February 16, 1914, plaintiff 's
solicitors stated that in default of repayment of the money, suit
would be entered to recover same. This action was then brought

1) for reseission of the agreement and return of the moneys
paid, or (2) in the alternative, for specific performance. It ap
pears that at the time when the conveyanee was given, it could
have deseribed the property by metes and bounds and that a
clear title could have thus vested in the plaintiff.  Subsequently
this could not have been accomplished until the mechanies’ liens
were removed ; but at the trial such a conveyance was proposed
though not formally tendered. Plaintiff refused to aecept the
conveyanee, taking the ground that the property was of a specu
lative character, and it was too late now to foree him to take
title,  Defendant, while setting up various grounds of a mor
or less technical nature in its statement of defence, did not mak«
the offer as to giving the conveyance in the manner suggested at
the trial.  Plaintiff contended that the letters of his solicitors
amounted to a reseission of the contract and that he was entitled
to recover the moneys paid with interest, expenses and costs
It was argued that a conveyance by metes and bounds was not
a compliance with the agreement for sale, and that a convey
ance should be according to a registered plan, 1 cannot see any
virtue in the deseription being thus confined. I assume that the
plaintiff purchased the property in good faith as fruit lands
and if by any mode of eonveyance he obtained title, he had a«
complished the end desived. In Laycock v. Fowler, 15 W.L.R
141, the agreement provided that if the plan could not be re
gistered then the vendor should convey the actual land, deserib
ing it by metes and bounds and this seems to have been ther
suggested as a satisfactory solution to the difficulty. That case
turned on the failure of the plaintiff to obtain title and not on
the form of the conveyance. I think both parties herein agreed
and understood as to the pareel of land intended to be sold, and
reference to the plan might, as to any other document, be used

in case there had been any dispute, to determine the deseription
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or designation of such property See Ferguson v. Winsor, 10
O.R. 13; reversed in 11 O.R. 88, but not on this point; also
Kenny v, Caldwell, 21 AR, (Ont 110, 24 Can. S.C.R. 699, As
the piece of land in question was at the corner of the distriet
lot, it could have easily been deseribed, and there would have
been the surveyor's stakes on the ground to assist in a proper
deseription.  As to the vendor not being confined to the specifie
deseription contained in an agreement for sale, vide Springer
v. Anderson, 19 D.L.R. post

Plaintiff’ contends that, under the eirenmstances, he was en
titled to a reseission of the econtraet, either by the letters referred
to demanding pavment, or by commencement of this action. He
relies on Fortier v. Shirley, 2 Man. L.R. 269; and Gregory

Ferrie, 14 W.L.R. 219, but both these cases dealt with the in

ability of the vendor to give title and the extent of the notice de
manding that such title be produced and do not relate to the
form of conveyance. Re Ryan and the District Registrar of
Titles, 19 B.C"R. 165, 16 D.L.R. 259, decides that where the plan
of a subdivision has been rejeeted, the registrar is bound to re
gister a conveyance of the parcel of land intended to be deseribed
according to such plan, if the conveyanee deseribe the property
by metes and bounds and has a sketeh plan attached.  This be
ing the state of the law, in my opinion, if defendant, after he
ing called upon to give a conveyanee by metes and bounds, had
refused to do so, then, in view of the time that had already
clapsed, this would have amounted to a reseission of the con
tract and the plaintifft would be entitled to recover payment of
the moneys.  Plaintiff, however, took a different course and
claimed that there was a want of title in the defendant, and for
that reason the contract should be reseinded. 1 think the course
indicated in Hatten v, Russell, 38 Ch.D. 334, should have been
pursued. and that the plaintiff should have said to the defend
ant—You have received the purchase price and agreed to give
a convevanee, and unless same be given within a reasonable time
the contract is repudiated and aetion will be taken to recover
the moneys paid.

Some sections of the Registry Aet were referred to in the

pleadings and argument, but abandoned. No reference was
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made as to see. 104 having any bearing upon the rights or lia B.C
bilities of the parties. sC.

It is further submitted that, in view of the time that had S
clapsed and the expense and trouble to which the plaintiff’ had !
been put. he is entitled to recover the purchase price. e cer "\'l\|, |"|"\I‘
tainly has suffered great inconvenience and been put to a great Laxns
deal of trouble and expense.  Defendant company has treated  swcamn s

him in a casual manner, but his legal position was, 1 believe, as
indicated. If I am right, that the defendant could compel the
plaintiff to aceept a conveyance by metes and bounds, then the
difficulty in the conveyance drawn by the plaintiff's solicitors
“was quite easy to remedy and it was not likely that any eon
siderable time would be taken up in remedying it.”” While the
plaintifi. was thus, to an extent, in errvor, the defendant con
tinued up to the time of trial in its total disregard of the plain
tift s rights and the duty was cast upon it of enabling the plain
tiff to become a registered owner of the property. If it is de-
sired to relieve itself from liability, it should have executed a
conveyanee with proper sketch plan attached and tendered it
to the plaintiff. It would thus appear it was only by this action,
Lrought to trial, that the defendant was forced to realize its ob-
ligation. If it should now deliver a proper conveyanee it should
still be liable for costs through its fault and negleet,

It should implement its offer, made through counsel at the
trial, within a reasonable time. The defendant company is re
quired on or before January 11, 1915, to exeeute and deliver to
the plaintiff a conveyanee eapable of registration and free from
all encumbrances. In default of such conveyance being so de
livered, the plaintiff is entitled to recover the moneys paid to-
gether with interest and expenses.  Plaintiff is entitled to his

costs of action,

Judgment for specific performance or payment back
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RADOWITCH v. PARSONS.
Vberta Supreme Court, Stuart, Beck, and Simmons, JJ, December 18, 1914

IoArPEAL (8§ VII M—657 ) —SUFFICIENCY OF FINDINGS

TURBED, WHEN—EMPLOYER'S LIABILITY ACTION

A verdict denying the plaintifl’s right of action against his employer

founded on negligence, will not be set aside as perverse unless the evi

dence is such that only one conclusion can be drawn from the evidence

and that no jury could properly find a verdiet on it other than one for
the plaintiff,

[ Paquin v, Beauclerk, [1906] AC, 148; McPhee v, Esquimalt
VR Co, 16 DLR, , 49 Can, S.C.R. 43: Toulmin v Millar, 12
A.C. T46;: Skeate v, Slaters, [1914] 2 K.B. 429; Allcock v, Hall, [1801]
1 Q.B. 444, and Swdney Post Co. v. Kendall, 43 Can, S.C.R, 461,

ferred to.]

Arrean by plaintiff from the dismissal of the aection.
The appeal was dismissed, Brek, J., dissenting.

L.

Short, Cross, Biggar, Sherry & Field, for the defendant.

. Barclay, for the plaintiff,

StTUart, oJ.:—This i

an appeal by the plaintiff in which he
asks the Appellate Division to set aside a judgment entered by
the trial Judge in favour of the defendant in consequence of an
answer by the jury that the defendant had not been guilty of
negligenee, and in which he asks further, that judgment be now
directed to be entered in his favour for the sum of $750, being
the amount at which the jury assessed the damages suffered by
him in consequence of the accident, or for a new trial.

No evidence was given at the trial on behalf of the defen-
dant. It is suggested that the Appellate Division has power to
do what is asked by the appellant by virtue of a provision of
r. 326 which states that **the Court shall have power to draw
inference of fact and to give any judgment and make any order
which ought to have been made.”’

The effect of a similar British Columbia Rule was
sidered by the Supreme Court of Canada in McPhee v. Esqui-
malt and Nanaimo R. Co., 49 Can, S.C"R. 43, 16 D.L.R. 756. In

that case Mr. Justice Duff, at p. 762 said:

By the law of British Columbia, the Court of Appeal in that provinee
has jurisdiction to find upon a relevant question of faet

(before it on
appeal) in the absence of a finding by

a jury or against such a finding
where the evidence is of such a character that only one view can reason

ably be taken of the effect of that evidence. The power given by O, 58, r. 4

VERDICT NOT DIS-
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“to draw inferences of fact . . . and to make such further or other  ALTA,
order as the case may require,” enables the Court of Appeal to give judg \."
014, ment for one of the parties in circumstances in which the Court of first -
DIS- instance would be powerless, as, for instance, where (there being some evi RADOWITCH
dence for the jury) the only course open to the trial Judge would be to r
wer give effect to the verdiet; while, in the Court of Appeal, judgment might be PPArsoxs
evi- given for the defendant if the Court is satisfied that it has all the evidence Bttt 5
"r"'" before it that could be obtained and no reasonable view of that evidence
. could justify a verdiet for the plaintiff.
bl This jurisdiction is one which, of course, ought to be and, no doubt,
]‘-) always will be exercised hoth sps gly and cautiously: Paquin v. Beau
01 lerk, [1906] A.C, 148, at p. 161; Ykeate v. Slaters, 30 Times LR, 200
| clerk, [ I
re
In Paquin v. Beauclerk, [1906] A.C. 148, Lord Loreburn,
L.(",, referring to the corresponding English Rule, said:
Obviously the Court of Appeal is not at liberty to usurp the provinee of
a jury; yet if the evidence be such that only one conelusion ean properly be
drawn | agree that the Court may enter judgment. The distinetion be
tween cases where there is no evidence and those in which there is some
evidence though not enongh properly to be acted upon by a jury is a fine
he distinction and the power is not unattended with danger. But if canti
by ously exercised cannot fuil to be of value
an It is to be observed, however, that in Paquin v. Beauclerk,
of sipra, what had been done by the Court of Appeal was to enter
W a judgment for the defendant, and this was affirmed in the
g House of Lords by an equal division; while in McPhee v. Esqui-
by malt and Nanaimo R. Co., all that was done was to send the case
back for a new trial.
n- In Toulmin v. Millar, 12 App. Cas. 746, the jury had found a
to verdiet for the defendant. The Court of Appeal entered judg-
of ment for the plaintiff for a certain sum. In the House of Lords
" Lord Halsbury said :-
or I only wish to add that if I entertained a different view of the facts

I should be unable to coneur with the course pursued by the Court of Ap
peal. It becomes unnecessary in the view which I take to pronounce any
- absolute judgment in the matter, but I doubt very much whether O, 18,
4, gives any such jurisdietion as the Court of Appeal claimed to exer

B in finding a verdict for themselves and actually assessing damages for
breach of a contract. As T think the judgment of the Conrt of Appeal was
wrong upon the facts it is not absolutely necessary to determine that

ce question,

n In Hamilton v. Johnson, 5 Q.B.D. 263, the Court acted upon

2 .0 oA g g X

"L a different rule from that which is invoked here, and in any case

i the original judgment was for the plaintiff and all that the Court
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of Appeal did was to restore that judgment after it had been
set aside by a Divisional Court

Camphell v, Cole, T OR. 127, was a similar ease It was de
cided under the same rvule as Hamilton v, Johnson, ubi supra,
and in any ease all it did was to set aside a verdiet for a plain
tifl i an interpleader issue and direet judgment to be entered
for the defendant. 1 have been unable to find any case, except
Toulmin v, Millar, supra, in which, under such a rule as we have
here, a Court of Appeal has undertaken to set aside a jury’s ver
diet for the defendant and to enter one for the plaintiff

There does come to my memory a British Columbia ease in
which I think it was done though I eannot now discover it, and
moreover, 1 am under the impression that it was reversed at
Ottawa. With regard to Toulmin v. Millar, supra, 1 cannot take
it as of much weight as an authority in view of Lord Halsbury's
eriticism above quoted

In Paquin v. Beauwelerk, supra, from which I have quoted the
remarks of Lord Loreburn, there was a disagreement by the
Jury and Lawrenee, J.. the trial Judge entered a judgment for
the plaintifis.  The Court of Appeal merely reversed the de
cision and entered a verdiet for the defendants, a rvesult which
was upheld on an equal division in the House of Lords,  The
words of Lord Loreburn therefore cannot be taken as an ex
press authority for the proposition that, in the face of a jury’s
verdiet for a defendant, a Court of Appeal may enter a verdiet
for the plaintiff

In Allcock v, Hall, [1891] 1 Q.B. 444, all that was done was
to set aside a verdiet for a plaintift and dismiss the action, that
is, to enter a judgment for the defendant

In Skeate v, Nlaters, [1914] 2 K.B. 429, Phillimore, L.J
cites, it p. 445, what he believes to be all the eases deeided upon
the point, and, on examination of them, there does not appear to
be any except Toulmin v, Millar, supra, in which the Court ever
went so far as we are asked to go here. They all, with that ex

ception present the case of setting aside a verdiet for the plain

tiff which is a very different matter.  The ease which 1 have
just referred to eontains the most recent and a very exhaustive

diseussion of the meaning of the rule. It was an action for dam
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oh ages hrought by a customer at a restaurant against the propric ALTA.
tors for supplying him with unw holesome food whereby he had 8.0

de been made ill. At the conclusion of the plaintiff’'s evidene L i

ra, Lawrence, J.. refused to withdraw the ease from the jury al L

an- though he thought the evidenee was very meagre.  After the e AR

red fendant had also addueed evidenee, the Judge again refused 1o REeES: 4

ept withdraw the case. The jury disagreed.  Lawrenee, J. then re
Ve fused to enter judgment dismissing the action, and from this re
er- fusal the defendant appealed.  The case therefore does not
bring up the exact point now under consideration,  Lord Read
n ing Cul., in his judgment vefers to Toulmin v, Millar, 12 App
nd Cas. T46; Alleock v, Hall, |1891] 1 Q.. 444, and Paquin
at Beauclerk, 11906 AC 48, but after all he only concludes that
ke the Court has power, and ought on a proper case, to enter judg
V'8 ment for a defendant. The judgment of Buekley, L., is also
confined to the power to do that much as will be seen by his
he words at p. 439, where he says:
he .

We are entitled upon the evidence as o whole to say whether the evi
or denee is sueh as that twelve reasonable men conld properly arrive at the
le conclusion that the plaintitt was entitled to a verdiet and we are of opinion
ch that they conld not, The Court has, T think, full power to enter judgment

for the defendants not bhecause they find facts, for that is the provinee of
he the jury, but because they find that there are no facts suflicient to <upport
'X a verdiet in favour of the plaintif If in this ease the jury had found a
'8 verdiet for the plaintitt and the application had been for a new trial o for

judgment the Court wonld certainly have had power if it thought rvight to
ot enter judgment for the defendants,

And in in referving to Toulmin Willar, supra, he
is

SaySs:
iut
I'hat decision as to the jurisdiction of the Court was eriticized by Lord
Halshury in the Honse of Lovds, but his eriticism was made upon the foot
I ing not that the Court of Appeal were sayving as we are here asked to say
Pl 3
011 that the plaintiff failed, but that they were giving an affivmative judgment
to in the plaintifi’s favour, thus, as he says, elaiming to exercise a right to
find a verdiet themselves and assess damages,  That eviticism has no beay
er

ing upon the power of the Court to do that which is in question here
X- nav

dy, not affirmatively to give any relief, but n

tively to say that no

n case for relief has been made ont

ve These words express very elearly the seriousness of the step

ve taken by the Court of Appeal in Towlmin v. Millar, 12 App.

- Cas. 746, and which we are asked to take here. Tt is true that
u#
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there are expressions in the judgment of Phillimore, L.J., in the
same case, for example at p. 446 which would appear to suggest
a jurisdietion in a proper case to do what was done in Toulmin
v. Millar; but after all the facts remain that Towlmin v. Millar,
is the only case in which it has been done, at least in the Eng-
lish Courts, that the course adopted was eriticised by Lord Hals-
hury and that the words of Lord Loreburn in Paquin v. Beau-
clerk so far as they touch the present point arve obiter. Mr,
Justice Duff in McPhee v. Esquimalt and Nanaimo R. Co., 49
Can. S.C.R. 43, 16 D.L.R. 756, also confines his declaration of the
Court’s power under the rule to the case of entering a verdiet
for a defendant.

I do not think a deeision of the English Court of Appeal is
in any ease binding on this Court, any expressions to the con-
trary by the Privy Couneil being really an exercise of a legisla-
tive, and not a judicial funection. And where the decision has
the eriticism of Lord Halsbury 1 do not think we ought neces-
sarily to follow it. 1 think the words of r. 326 should be par-
ticularly observed. The Court (meaning the Appellate Divi
sion) is given power to draw inferences of faet and to give any
Judgment and make any ovder which ought to have been madi

Now, surely those words mean, **which ought to have been
made by the Judge below.”” A jury does not give a ** judg-
ment,”’ neither does it make an “order.”” A jury answers ques-
tions direeted to it or renders a general ““verdiet.”” That the
word “* judgment’’ in the rule does not inelude ** verdiet’” is elear
from a consideration of the terms of r. 321 which says that
“notice of appeal shall be given within 20 days—in the case of a
finding or verdiet after the judgment or order founded thercon
has been signed and entered or issued.”” Obviously there is in-
tended a distinction between the verdiet of a jury and the judg-
ment founded thereon. The final words of the sentence in r.
326, viz.: “‘and to make such further or other order as the case
may require,”” do not advance the matter at all in my opinion,
because they are clearly only auxiliary to the previous phrases.
I can therefore see nothing in the rule which gives the Appellate
Division power to place itself in the place of the jury itself, give
a verdiet, and enter judgment thereon.
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The old-time common law jurisdietion to enter a judgment
for the defendant for lack of any evidence at all is a different
matter. The Court in such a case merely says that there is no
evidence upon which a jury ean reasonably act at all, but what
is suggested now is that the Court shall say that there is evid-
ence, that the jury must take a certain view of that evidence or
otherwise we shall ourselves reject that view, place ourselves
in the jury’s place, give a verdict and enter judgment thereon.
I am unable to conelude that any such power is in any case in-
tended by the rule. An ample meaning may be given to it with-
out going that far. If the verdiet of a jury was intended to be
included, then there was no reason why it could not have been
mentioned separately and distinetly as was done in r. 321
Again in r. 337 we find a full use of all necessary words. It
speaks of “‘a judgment, order, decision, finding or verdiet ap-
pealed from,”” when it was thought right to use other words than
“judgment’’ or “order’ it was apparently easy to do so. And

with regard to r. 337, of course, a *‘finding,”’

“*decision,”” or
“verdiet’” may be “‘appealed from’ and may be set aside, but
that does not necessarily involve the substitution of another

finding or verdiet in its place for a new trial may be granted

under r. If any such a grave inerease in jurisdiction had
been intended, 1 think, e¢lear and express words should in any
case have been used, If the jurisdietion exists, then | fear that
to most minds it will often mean little else than the rvight to ac-
cept a jury's verdiet when it pleases us and to give one our-
selves if it does not.

I think, therefore, that the most we could do in the present
case is to act under r. 328, and give a new trial. That, |
think, is the extreme limit to which we have any power to go.
In Sydney Post Publishing Co. v. Kendall, 43 Can. S.C.R. 461,
the Supreme Court of Canada upheld a deeision of the Supreme
Court of Nova Seotia by which a verdiet for a defendant in a
libel action was set aside and a new trial ordered. The Court
seems to have been unanimous in coneluding that, where it is
clearly impossible that a jury of reasonable men could fairly
reach any other conelusion than that the article was libellous, a

Court of appeal may set aside the verdiet and (not give a ver-
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L ALTA diet for the plaintift for that was not suggested, perhaps. be the pe
S cause there was no sueh rule in Nova Seotia as we have here ind
tanow ey direet a new trial. The disagreement in the Supreme Court was mittes
only upon the point whether a jury of reasonable men could gested
PARSOXS. " fairly conclude that the artiele was not libellous, Duvies, and enee |
¥ ; Duff, JJ., thought they could, and that the verdiet should not color
have been disturbed.  Gironard, ldington, and Anglin, JJ).. work
thought they eould not, and that the order for a new trial should defem
be upheld.  The case is a good example of how diffienlt a task perier
the Court undertakes when it ventures to say that no jury of him 1
reasonable men could fairly find a verdiet for the defendant ignith
In many eases, and the present is one of them, the task becomes time 4
more hazardous hecause, while in that case, it was only a ques- not ta
tion of the meaning of an admitted publication we have here the men «
possibility that the jury may really have disbelieved some things which
testified by the plaintifi’s witnesses be a
There is no doubt, however, that we could, in view of the charg
lecision in the last case 1 eite, order a new trial if we were pre found
pared to say that, upon the evidenee, no reasonable jury could emple
have done anything else than find the defendant guilty of negli- much
genee.  Buat, for myself, 1 am not preparved to take that view ing a
of the evidence. What amounts to negligence or absence of in the
reasonable care is a question which a jury of six ordinary every- 1
day men arve peealiarly qualified to decide, because it amounts It
to the fixing of a standard for the ordinary reasonably prudent cascs
man. | find myself unable to conclude that the jury eould not possil
reasonably have come to the conclusion at which they arrived Comy
It is to be observed that the plaintiff was suggested to the de
fendant as a blast man by one of the plaintifi's co-workers, one B
who was in faet a kind of leader of the gang. It is also to be ther
observed that there was a noticeable difference in the colour of quest
the dry fuses as compared with the wet. The latter were white, learn
. the former yellow. Without saying that I should have come to fenda
the same conelusion myself, 1 eannot bring myself to deeide and |
that the jury were unreasonable, if, for example, they took the that
view that the defendant properly assumed that the plaintiff, ence,
being suggested to him as a blastman by the plaintiff’s leader, Jury
was an experienced man who would know all about fuses, about infer
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the possibility of these being sometimes dry and sometimes wet
and would be able to understand the difference.  There was ad
mittedly no defeet in the fuse supplied.  The negligenee sug
gested Ties solely in failing to point out to the plaintiff: the differ
enee hetween the two kinds,  But in view of the difference in
colour, and in view of the way the plaintift: was seleeted for the
work, 1 think a jury might not unreasonably conclude that the
defendant was entitled to assume a suflicient knowledge and ex
perience on the part of the plaintiff to enable him and to eause
him to diseover any differences in the time to be allowed for
ignition which might exist between the fuses supplied at one
time and those supplied at another. 1 say that while T might
not take that view myself yet I cannot say that six reasonable
men could not possibly take such a view. This being a view
which they may have taken I think that there should not even
be a new trial.  No objection was taken to the trial Judge's
charge exeept upon one point, with respeet to which the jury
found in the plaintifi’s favour, viz.: that the plaintiff was an
employee of the defendant. 1 think there is, to say the least, as
much reason for saying the jury were unreasonable in this find
ing as in the answer as to the defendant’s negligenee although
in the actual situation it was not perhaps very material

I, therefore, think the appeal should be dismissed with costs

It was practically intimated upon the argument that the
cases already decided in this Court unfortunately prevent any
possibility of the plaintiff having recourse to the Workmen's

Compensation Aet, owing to the delay in bringing the action.

Brek, J.:—This is an appeal from the judgment of my bro-
ther Seott, entered upon a speeial verdiet given in answer to
questions, and from the verdiet and certain rulings of the
learned Judge. No evidence was given on the part of the de-
fendants and there seems to be no pretence that the plaintiff
and his witnesses were not honest in giving their evidence or
that th

ence, therefore, must be aceepted, and it was the duty of the

sonable in their story, Their evid-

is anything unre

jury to eonsider, with reference to the questions in issue, what

inference of faet ought to be drawn from it.  Doubless they
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were not bound to draw any inference which was probable or, 1

suppose even, highly probable, but only such inferences as can

be called either the necessary inferences or the inferences which

a jury of reasonably minded men could not avoid drawing.

The faets proved were briefly these:

The defendant Parsons was employed among others to do some
work on the construction of a railway grade which involved the
blasting of a large quantity of roek. Parsons asked the leader
of the gang of men of whom the plaintiff was one, if there was a
good blastman among them: the leader designated the plaintiff
Parsons consequently put him at that kind of work. He com-
menced work on May 17, 1912, and continued until the time of
the aceident, which is the subject-matter of the action, namely,
July 20, 1912, Parsons was to furnish all the materials and
implements necessary for the work of blasting and in faet did
s0. Continuously from the commencement of the work until
immediately before the aceident, the fuses supplied by Parsons
to the plaintiff were damp, and consequently were slow in effeet-
ing an explosion; the fuses supplied for use just preceding the
acceident were dry and consequently effeeted an explosion more
quickly. The plaintiff was not informed of the difference, and
taking no more care than formerly, was consequently injured

These facts are quite elear upon the evidence, and 1 see no
evidenee of contributory negligenee on the part of the plaintiff,
upon which, moreover, the jury were not directed, and made no
finding. In my opinion, under the cireumstances stated, it was
the duty of Parsons to warn the workmen engaged in blasting
of the difference in the new supply of fuses. It does not ex-
pressly appear that Parsons was aware that there was a differ-

ence in the che

racter or condition of the fuses supplied just
prior to the aceident from those formerly supplied, but this
would not relieve him. He, as an employer, was bound to take
all reasonable precautions for his workmen’s safety: and was
responsible for personal injuries occasioned by a defective sys-
tem of using appliances or material; and it is not necessary to
shew that he had knowledge that the system or the appliances
or material were defective; he was bound, at his peril, to make
proper provision in these respeets: Webster v, Foley, 21 Can
SR, 580,

19D
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The jury found that **there was no direet negligence on the
part of the defendant Parsons.” Then the foreman said: **the
word “direet’ possibly should have been—may have been left
out; we meant to econvey they were not responsible.”  Then the
jurors on being asked if they concurred with the statement ol
the foreman, said that they did.

In my opinion, the answer of the jury was against the evid
ence.  Under such eivenmstances it seems elear to me that, in
stead of direeting a new trial this Court has power to direet
Jadgment for the plaintiff, notwithstanding the finding of the
Jury.  Inomy opinion this power appears in r. 326 and the de-
cisions under the corvesponding English and Ontario Rules,
which are referved to at length in the opinion of my hrother
Stuart, It is to be noted that the jury have assessed the dame
twes. I would therefore allow the appeal with costs and direet
Judgment to be entered for the plaintift for the amount of dam-

ages found by the jury, namely, $750.

Siumons, Jo:—The plaintift brought an action against the
defendants for an aceident arising out of alleged negligence of
the defendants, their servants or cmployees.  The plaintifit savs
ke reecived injuries while in the employ of the defendants and
iv charge of blasting operations on the work which was then
corrvied on by the defendants in the construetion of a railway.

The trial Judge submitted to the jury one question only for

their consideration in rvegard to negligenee, namely, whether
there was negligence in regard to a eertain fuse which the de
fendant supplied to the plaintiff.

The defendants supplied the plaintiff' for some time with fus
which had been subjeeted to moisture and thevefore did not
burn as vapidly as a dry fuse. Subsequently they supplied the
plaintift with a dry fuse which burned more rapidly and as a
result a shot which the plaintifi was setting off ignited soone
than the plaintift anticipated, and the explosion injured the
plaintiff,

Questions were submitted to the jury, the first one heing:
“Were the plaintiff s injuries eaused by negligence on the part,
of the defendant Parsons " and the seeond question: ** If so. in
what respeet was he negligent '’ ?
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The jury answered the first question as follows No, we find
there was no direet negligenee on the part of the defendant
PParsons
And they answered ““no’" to the second question !
Afterwards the foreman of the jury, in veply to a question
by the Court, said, **the word direet possibly should have heer
may have been left out. We meant to convey they were not e
sponsible that  Parsons was not  responsible  for negli i
Zene e
Counsel for the appellant argues that this verdiet is per
verse, and that only one conelusion could he arvived at upon
the evidenee by a jury, namely, that the defendant was negli |
gent It the evidenee is such that only one conelusion ean I '
drawn, the Court may enter judgment in cases where no jury 8
could properly find a different verdiet,”” per Lord Loreburn, in
Paquin v, Beauclerk, [1906] A.C, 148 |
It is quite apparent from the ease that there are eireum t
stances from which a jury would be properly entitled to draw s
inferences, and these cireumstances are the relations betweer e
the parties in regard to the employment, involving questions
of skill-—questions as to what extent the defendants relied upo bl
he plaintiff’s knowledge and skill as a blast man in charge of
a particular kind of work; and to what extent the plaintif
should, under the cirenmstances, vely upon the defendants” ear
i the supply of material rather than upon his own judgment
s o workman, skilled in the use of explosive materials whiel N
re in their nature dangerous
It is admitted that the fuse which it is alleged was the eaus »
i the aceident was of a different colour f |t used on pig certa
ONs Oeeasions nd i
I'he legal relation arvising out of a duty which the employe 0
wed to the employee to use reasonable eare, under the eirvem /1
stances, must bhe determined upon the faets which involve a 1
swers to gquestions above suggested And this Court eannot S
therefore, under the cireumstances, say that only one conelusio
can he reached B
I therefore dismiss the appeal with costs to Mi
ings

Appeal dismissed
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MULLER v. SCHWALBE

Vhervta Supivwe Court, Scaft
Decewmber 18, 1911

L. Nt ! aud Ni ons, A

LooLaso timees (TorRkENS sysTeEM) (8 1\ n CAvEATS—Froane iy Lasp
Frvees OFEcE—PrIoREy —MORTGAGE BASING CAVEAT— Frrect or
NON REGISTRATION OF

which Tatter and

A caveat filed in respeet of o registrable morty

the transfer on which the mortgago’s title depended, the vegistran
declined to reecive without production of the daplicate cortificate of
title is by virtue of see. 97 of the Land Titles Aet, Alta, as effective
for the peviod of the caveat as it the mortgage itself had been regis
teved s and, frome the time of filing such caveat, it prevents the acquisi
fany interest in the land adve
tion of the claim of the caveator as it then existed

tion or the bettering or inereasing
toor in dere

|Stephens N. Bannan, 14 DR 333, and WeRillop v, Vlesander, |
DL A86, 45 Can. S
Caveatable Interests, 11 DL,

Sl applicd: and  see Annotation on
RERN

20 LAND s CTORRENS SYSTEM ) (8 IV 40 Cavears UNRECISTERED

INNTRUMENT BASING CAVEATD NUBSTIIUTTI0ON o) INSTRUMENTY
RIGHTS OF INTERMEDIATE REGINTRATIONS
Hhe diseretion allowed to the vegistrar under see, 97 of the Land
titn

wirs

Fitles Aet, Alta., to allow the withdrawal of a caveat and the <ul

tion therefor of the registrs instrument on which it was ha

ts where there

not intended as o mode of disposing of substantial rig

e intermediate vegistrations: the rvegistrar will properly decline to

make the substitution where questions of the validity of the caveat may
be raised by persons who have subsequently entered elaims on the

B Laxn mirees (Torgess system ) (§ 1\ 1) —CAVEATS — SUBSEQUENT

REGISTRATION OF MORTGAGE BASING CAVEAT—MERGER—FrErer ox
INTERMEDIATE REGISTRATIONS
A me

and whe

rodoes not take effeet against the intention of the parties
e it is plain that the subsequent vegistration of the mort

referred to in a eaveat based on same was with the intention of re
taining the priovity secured by t

aveat. the mortgage will not me
the eaveat so as to vest o better title in the mort

medinte mortg

gee under an inter

than he had when he registersd subject to sueh

caveat,

wes, of which one was based on a caveat dualy filed

Sraren ease for a declavation of the priovity rights under

cortinn mortg:

and involving the effectiveness of the eaveat
Ovder sustaining the caveat, Stvanr, J.. dissenting
E. B. Edwards, K.C'., for the Bank of Hochelaga
H. K. Miluer, for the Royal Bank of 4

Scorr, J., concurred with Brek, o).

Brek, J.—This is a stated ease.  Schwalbe LANVE 0 mort g
to Muller, dated Deecmber 7. 1910, On this mortenwe, proceed

ings were taken resulting in a sale. There is a surplus in Court

Statement

Seott
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after satisfying the plaintiffi’s elaim, and the question for de-
¢ision is which of the two banks is entitled to it. The dealings
with the title subsequent to the mortgage were as follows:

1910, December 14 Sehwalbe transferved the land to Gustave Gardel,
to whom a certifieate of title was issued,

1911 Fanuary 13, Gustave Gardel deposited his duplicate certificate
of title with the Royal Bank of Canada as security for past due advances

Gardel

May 13, Gustave Gardel exeented a transfer to George
July 17, George Gardel exeeuted a mortgage to La Banque d'Hoche
laga as security for past advanees.  This was done with the knowledge

and at the vequest of Gustave Gardel and the bank had in its possession

the transfer of May 13 from Gustave Gardel to George Gardel

July 19 La Bangue d'Hochelaga, having attempted to register the

transfer from Gustave Gardel to George Garde twhich was refused owing
to the duplicate certificate of title to Gustave Gardel not being in the
Land Titles Oflice nov produeed md the bank's mortg filed a caveat

grounded on its mortgage of July 17

July 27, Gustave Gardel exeented a mortgage to the Royal Bank seewr

ing the amonnt, to seeure which he had deposited with the bank his certifi

cate of title on Jannary 13

Augnst | I'lhie mortgage, Gustave Gardel to the Roval Bank of Canada
was registered

\ngust 22 Ihe transfer from Gustave Gardel to George Gardel was
registered and certificate of title to George Gardel issued

September 9 La Dangt | elaga registered its mortgage request

ing the registrar to register it as of the date of the hank's caveat of Jul

17. under see. 97 of the Land Titles Aet. This the registrar declined to do

See. 71 of the Land Titles Aet provides that

In every ease where land is subject to a mortgage or enenmbrance signe
by the owner, the duplicate certificate of title shall be deposited with t
registrae ho shall vetain the same on behalf of all persons interested i
the Land mentioned in sueh certificats

No explanation was given why, notwithstanding that the
land was subjeet to the mortgage of December 14th, 1910, Gus
tave Gardel’s duplicate eertifieate of title had not been retaine
by the registrar

See, 97 of the Land Titles Aet is as follows

97, Registration by way of caveat, whether by the rvegistrar or by an
caveator, shall have the same effeet as to priority as the registration
any instroment under this Aet and the registrar may in his disereti
allow the withdrawal of sneh eaveat at any time and the registration
lien thereof of the instrument under which the person on whose heha
sueh eaveat was lodged elaims his title or interest. provided sueh instr
istered under this Aet; and if t

ment is an instrument that may bhe

withdrawal of sueh eaveat and the registration of sneh instrument is sim

tuneon
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taneous, the same priority shall be preserved to all vights under the instru
ment s the same vights were entitled to under the eaveat

See, 87 say

L

So long as any caveat remains in foree the registrar shall not register

ar ineumbrance in

an instrument purporting to affeet the land, mortgay

respect to which such caveat is lodged, unless suel instroment he expressed

to he subject to the elaim of the caveator

In my opinion, the caveat filed by La Banque d'Hoehels
was, by virtue of see. 97, as effective as it the memorandum of
mortgage which the bank held had then been registered. T would
put this on the grounds stated by me in Stephous v, Bannan, 14
DR 333, where T distinguish Meillop . Alerander, 1 DLR.
86,45 Can. S.C.RL 551 but the distinetion is of no consequenee
in the present ease for the case in the Supreme Court of Canada
decides that

a caveat when propecly lodged prevents the acquisition or the bettering or
inercasing of any interest in the land legal or equitable, adverse to or in

derogation of the elaim of the eaveator—at all events, as it exists at the

time when the eaveat is I per Angling J., giving the opinion of the

majority of the Courty [1 DL G

At the time of the filing of the caveat, La Bangue d Hoehe
laga had a registrable mortgage and a transfer to its mortgagor
and could and would have registered both, if the duplicate cer-
titieate of title to the mortgagor’s transferor had heen in the
Land Titles Office which was, owing to the land being subjeet to
a prior mortgage, its proper place of custody.  The Royal Bank’s
right at that time depended solely upon the deposit by way of
equitable mortgage of the duplicate certificate of title in favour
of Gustave Gardel, bearing on its face a memorandum of the
Muller mortgage and thus shewing, to one knowing the provi-
sions of the Land Titles Aet that prima facic (see see. 20 (2))
its proper place of custody was the Land Titles Office and that
therefore Gustave Gardel had prima facic no vight to its eus-
tody. The faet that La Banque d Hochelaga vegistered its mort
gage, notwithstanding that the registrar refused to register it
as of the date of the filing of the caveat does not, in my opinion.
prejudice the bank’s position.  The matter is expressly put in
the diseretion of the vegistrar. 1 should faney he would seldom,
if ever, exercise this power, where the register shewed subse-

quent dealings with respeet to the land, but that otherwise he
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would do so: in the latter case no complieations could arvise, for
the instrument would take the place of the caveat which thene
forth would be of no importanee; in the former, questions of

the validity of the caveat might well be raised by persons sub

sequently interested. 1t cannot ¢ been the intention that the
substantial rights of parties should depend upon the mere dis
cretion of the regist No doubt they may depend upon the
intention of the parties; but there was in this case elearly no in

tention on the part of La Banque d 'Hochelaga in registering its

on any benefit dervived from the eaveat, No

doubt, too, in some cases the law worked a merger, even agains
the mtention of the parties, hut cquit nd therefore no
law—a merger does not take effeet against the intention of 1l
inless, perhaps, where new rights aceepted on the faitl
n apparent merger have intervened See generall I’
eroyv’s Eq. Ju 2nd ed.. sees. T8G ¢ 7. 1t Coneerning n
and see. 719 and notes, tit Coneerning priovities |
e quite sat 1. howeve ha ’ e of 1 wl
ould wo mereer in such CHSC this A\t oall events
the cireumstances are elearvly to my mind against a merger
The caveat was notice ; the mortgage to La Banque d Hocehe
laga was the foundation for the bank's eaveat which was
viously filed for the purpose of seeuring its priovity, the mo

gage 1o the Royal Bank executed and registered after the filin
of the caveat was, by virtue of see. 87 of the Land Titles A«
subject to the elaim of the caveator; the intention of La Bang

d " Hoehel

1 registering its

to retain the p

ity secured by the caveat, and there was thing to lead

one to suppose otherwise

In my opinion, it is quite elear that La Banque d Hochelag
s entitled to the money in question, and there should he an ords
for payment out accordingly, and La Banque d'Hoehel:
should have its costs against the Royal Bank of Canada

Streart, o, (dissenting Chronologically the facts, so |
as revealed, seem to be as follows: 1. Schwalbe mortgaged 1o
Muller. 2. Schwalbe transferred to Gustave Gardel who beca

registered owner subjeet to the mortzage LoOn January 1

19
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e. for 1911, Gustave Gardel deposited the duplicate certificate of tithe ALTA
e with the Roval Bank by way of equitable mortgage as securit Q (
s of for previous advances made to hinm. 1 sa previous advanees T
s sub heeause 1 understood that to be admitted though the case does
at the not so state. 4 On May 13, 1911, Gustave Gardel excented o "
e dis fransfer to George Gardel which was not then registered. 5. On
e the Julv 17, 1911, George Gardel, with knowledge of Gustave and
no in his request executed a mortgage to La Banque d ' Hoehelaga
ng is seetre advanees theretofore made by the bank to Gustave Gan
No del. 6. On July 18, 1911, the solicitor for La Bangue d Hoehe
1 laga tried to register the transfer to George Gardel and the mort
0 hut owing to the ecertificate of title not bemg in the Land
W 1h I'itles Oftiee, this could not be done il a eaveat was tiled o
faith peet of the mortgage on July 19, 1911 7. Gustave Gardel
o July 27, 1911, exeeuted a mortgage in the regular fo o the
e Roval Bank to seeure its advances, 8. On August 101911, th
| wtgnge was registered in the Land Titles Office. 9, On Augus
whi 221911, the transtfer to George Gardel was registered, 10, O
s september 9, 1911, the me ¢ 1o Banque d'Hochelaga 8
! cistered and registrar asked to regis It as ol date ol the
oehe caveat, but he merely registered it as of September 9, subjeet 1o
s ol caveat. 11, The property was sold under the Muller mortgag:
mon by an order made in the present action, and after the satisfac
filir tion of Muller’s elaim, a balanee remained in Court I'he above
¢ At fucts are stated as a special ease in order to obtain the opinion
a0 of the Court as to which of the two banks is entitled to the
prie woney e Coart
| a1 I was at first inelined to the view that the Bangue d ' Hoehe
laga had a right to complain that the certificate of title was
elig not in the Land Titles Office, but upon consideration. 1 do not
orde see how sueh a complaint could be well founded.  That bank had
hols no more right to complain than the person through whom it
claimed, which person, though formally George Gardel, was in
reality Gustave Gardel.  The latter was the bank’s debtor and it
80 | was practically from him that the bank obtained seeurity, The
red to request by Gustave to George to give the mortgage must have
ecal been by arrangement with the bank. If, then, Gustave could
ey 13, have no 1ight to ecomplain that the certificate was not in the
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ALTA. Land Titles Office, what right had the bank, which e¢laims

S.C through him. to make any sueh complaint unless it were shewn, heir
\“”;“ which it is not, that it had altered its position in some wa) heit
owing to relianee upon the eertificate heing where the statute ing
o ’j“ \A“" says it should be. Gustave Garvdel, himself, was responsible for fron
“" the cortificate not being forthcoming hecause he had previously Ban
' deposited it with the Royal Bank.  No doubt it was very dis tere
appointing to the solicitor of the Bangue d'Hochelaga not to wisti
find the certificate of title in the Land Titles Office, but he could the
have discovered that faet from Gustave Garvdel, from whom he higl
wis getting the mortgage, just as well,  And if Gustave Gardel It is
had said ““there is a transfer to George and a morigage from Ban
George to you, but 1 have not the eertificate of title, the Royal the
Bank has it, I pledged it to that bank,”” would the Banque Hoe
dHochelaga have made a complaint against the Land Titles |
Ofiiee? How could it have been prejudiced exeept by the aet ol care
the very person from whom it was seeuring title? The Banqgue not
dthochel simply got all it could get from Gustave Gardel tion
it wanted more it should have insisted on his securing to b
the certificate of title from the people with whom he had e meat
posited it 1 am theretfore unable to see how, when the seeurity WO
was merely for past advanees, the Bangue d " Hoehelaga can elaim o p
any higher rights than Gustave Garvdel himself in so far as the st
absenee of the certificate of title from its proper place in the mer
Land Titles Office is coneerned filing
I'his brings up again squarely the question discussed in i
Ntephens v Banwwan and Gray, 14 DR 333 1 have heard Or s
nothing in the argument in this case which induees me to alter o1 a
the opinion I there ventured to express as to the effeet of the the

iiling of a caveat, The present case is, of course, distinguishable

on the one important point that the instrument upon which the Ve
caveat is based is a registrable instrument, whereas in Stephens as re
V. Bannan and Gray, it was based upon a document whieh could thoug
not be registered under the Aet, tered

There ix no doubt that the registration of the ecaveat pre 1
vented the Royal Bank at least from thereafter acquiring any to th
further rights either by obtaining a mortgage exceuted in the of a
local form or by registering it when obtained ment

—— :
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The veal point is whether, the equities of the two banks
being equal exeept as regards time. the Bangue d Hochelaga
being seeond in point of time, seeured a prior vight by register
ing a caveat, It is common ground, | think, that by the transfer
from Gustave Gardel and the mortgage from the latter to the
Janque d 'Hochelaga, that bank secured only an equitable in
terest.  No legal estate passed by the transfer until it was 1
gistered.  Also, the Royal Bank seeured by the mere deposit of
the eertificate of title only, an equitable intervest and one of no
higher effeet than that ereated by the transter and the mortgae
It is also common ground that the equitable interest of the Royal
Bank being prior in time ought to prevail unless the filing of
the eaveat ereated a new and higher rvight in the Bangue o’
Hochel:

In my humble opinion, the words “*rvegistration by way of

caveal” at the beginning of see. 97 in the Land Titles Aet ean
not be interpreted as meaning anything more than ** registra
tion of a caveat.” If, as applicable to the present ease, they are
to be interpreted as meaning “registration of a mortgage by
means of filing a eaveat based thercon™ then what, one may ask,
hecomes of the provisions of the Aet which vender it necessary
to produee the eertificate of title before a mortgage can be re
gistered at all? 11 he ean keep this mortgage in his pocket and
merely file a eaveat which will give him all the advantages of

filing his mortg

not only with respeet to subsequent trans
actions, but with regard to all prior unvegistered instruments
or seenrities, then it simply amounts to this, that the registeation
of a caveat based on a mortgage is equivalent to registration of
the mortgage, and the latter ceremony is entively unnecessary.

ther certifieate nor morty

need be produced and yet a

caveat based on the latter is to be given all the legal effeet, even
as regards prior rights, of the registration of the mortgage al

though see. 41 of the Aet says that ““no instrument until regis

tered shall have the effeet of passing auy estate or interest, ete,”’

I do not overlook the provisions of seetion 97 with respeet
to the diseretion vested in the registrar to permit a withdrawal
of a caveat and the registration in lieu thereof, of the instru-

ment upon which the eaveat is based. The registrar in his dis-
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eretion refused to permit that course in the present case. And
while the concluding words of the seetion seem to suggest that
it was in the mind of the legislature that the substituted instru-
ment should, when thus substituted, give as extensive rights to
the person claiming under it as if it had been registered instead
of the caveat in the first instance, still, that is not what it says.

It merely says that it shall have the same effeet with respeet te

priority of rights as the caveat had for which it is substituted
I do not know that I ean usefully add anything to what | said
in Stephens v, Bannaw and Gray, supra. 1 can only repeat my
view that a caveat is a warning, a notice and a prohibition, that
it ereates no new rights but prevents new ones arising in others
thereafter, that it is intended strietly to preserve the status qio
ante, to keep things exaetly as they ave and no more, The en
aetment as to priority can be applied quite effeetively to a giv
ing of a notice or a warning or a prohibition, and 1 think that
is all that is intended.  This being so, 1 think that, as the Royal

Bank were prior in time, the equitable mortgage by deposit of

title deeds onght to prevail.  They can, of course, for the reasm
I have given elaim nothing by virtue of their registered mort
gage,

As to MeKillop and Benjafield v, AMerander, 1 DR, 586
15 Can. S.CR. 551, it seems to me to be of little assistanee, b
cause the person whose equitable interest was prior in time was
there deelared to have seeured, by the filing of a eaveat, a sup
erior right over legal interests acquired after that filing. 1
naet, by virtue of the maxim, always had a prior rvight over the
equitable interest acquired after his own and before the filing
of his eaveat.

I think judgment should go for the Royal Bank

SIMMONS, This is a stated case which eame before the
Appellate Division wherein the question is raised whether the
Royal Bank of Canada who held an equitable mortgage by wa)

of deposit of title deeds,

or a subsequent mortgagee, who
registered a eaveat founded upon a mortgage exeeuted in con
formity with the Aet took priority.

The lands in question were subjeet to a mortgage made by
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the former registered owner Fredervick Schwalbe to William

Muller, the plaintiff, dated December 7,

under this mortgage.

1910, and were sold

Schwalbe transferred to Gustave Gardel subjeet to this mort
gage, and Gustave Gardel likewise transferrved to George Gardel
subjeet to this mortgage, which transfer is dated May 13 1911

On January 13, 1911, Gustave Gardel deposited the dupli
cate certifieate of title for the land with the Royal Bank of Can

1911, George

ada by way of equitable seeurity.  On July 17,

Gardel, at the request of Gustave Gardel, exeeuted a mortgage

to the Banque d Hochelaga to seenre advanees heretofore made
by the bank to Gustave Garvdel,  On July 18, 1911, the solicitor
for the Banque d'Hochelaga presented to the vegistrar of Land
Titles, for registration, the two transfers and the mortgage to
the bank.  The registrar refused to rvegister these instruments
heeause the duplieate eertificate of title was not in the registry
office.  The Bangque d 'Hochelaga filed a caveat under its mort
wage on July 19, 1911,

On July 27, 1911, Gustave Gardel exeented nortgage 1o
20,40, which
was registered on August, 1911, as No. 6442 A, K., subjeet to
the caveat of the Bangue d'Hoehelaga of July 19, 1911,

the Royal Bank to secure an indebtedness of 1

It appears that the Royal Bank of Canada brought into the
registry office the duplicate certificate of title when they re
gistered their mortgage. The Banque d'Hoehelaga then brought
in their transfers from Gustave Gardel and George Gardel and
registered them on August 22, 1911,

On September 9, 1911, the Bangue d 'Hocehelaga applied to

the registrar to have their mortgage registered as of the date of

the caveaf pursuant to see. 97 of the Real Property Aet. The
registrar registered it, however, as of the date of September 9.
1911, and it was expressed to be subjeet to this caveat of July
19, 1911,

The elaim of the Banque d'Hochelaga rests upon the effeet
which should be given to see. 97 of the Real Property Aet. The

seetion is as follows:

istration by way of caveat. whether by the rvegistrar or hy any

caveator, shall have the same effeet as to priority as the registration of
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iy instrument under this Aet, and the registrar may in his diseretion
allow the withdrawal of such caveat at any time and the registration in
lien thereof of the instrument under which the person on whose behialf such

caveat was lod el

vims his title or interest, provided such instrument is

i instrument that may be registered nnder this Aet: and if the withdrawal

of such caveat and the registration of such instrument is simultancons,

the same priovity shall be preserved to all vights under the instrument as

the same rights were entitled to under the caveat

A consideration of relative elaims to priority outside of this
seetion may be of some assistanee in giving to this see. 97 its
proper effeet.

I'he general seheme of the Real Property Aet in common
with other Torrens statutes is, to recognize only one legal es

or interest in land, and that the person who appears by the
egister to be the proprietor of such estate should have tull and
unfettered rights of ownership and alienation,  Hogg, Australian
Torrens System 1028

The Aet does not, however, prevent the ereation of equitable
interests, but the effeet of registration on hehalf of a bona fide
holder for value in the absence of fraud may entirely defeat
what would otherwise be a claim which would be enforecable

under the equitable jurisdietion of the Conrts

The owner of the registered estate or interest is afforded
special faeilities for disposing of the property to a third party
even though he may have already ereated a beneficial interest in
1 second party which said beneficial interest in so far as the
claim to the property is coneerned is peculiarly liable to be de
feated if the registered title passes to an innocent third party

The caveat was intended as a species of injunetion to pre
vent the defeat of such beneficial intevests and prevent any
dealing with the property subsequent to the filing of the caveat
which would prejudice the beneficial interest.  Hogg on Aus
tralian Torrens, 1028,

To obtain this purpose a caveat did not require further effect
than to aet as a prohibition against the acquisition of any es
tate or interest in the land in derogation of the interest alleged
as ground of the caveat whatever that interest might be when
determined by a Court of equity.

In New South Wales, Queensland, and Tasmania Torrens

Aets, no instrument could be entered on the register until the
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caveat was removed ; in New Zealand, no entry is to be made in
the register affeeting the estate or intevest.  In South Australia
the registrar shall not register any dealing with the land con-
trary to the requirements of the eaveat. In Vietoria and West-
ern Australia, the provisions are similar to our Aet if see. 97
is omitted from our Aet.

The Dominion Land Titles Aet (1894) provided for the filing
of a caveat by any one elaiming to be interested under any will,
settlement or trust deed. ete. . . . or otherwise howsoever in
any land, to the effeet that no disposition shall be made of the
land unless the same be subjeet to the elaim of the caveator,

Sub-see. 1 of 99 of 1894 was repealed and substituted by
see. 14 of eh. 32, 1895, and this seetion was carried into our Aet
as see. 84 with the words ““mortgage or encumbrance’ added
after “*or otherwise in any land.”

The Saskatehewan Aet continued the above seetions with
some addition and emendations which are, however, of no im-
portance to the present issue.  See. 97 of onr Aet had no counter-
part and no parvallel in the Australian Aets or in the Dominion
Act or the Saskatehewan Aet. It was apparently taken from
the Manitoba Aet where it appears as see. 43 Alerander v.
WeKillop and Benjaficld, 1 DLR. 586, 45 Can, S.C.R. 551, has
settled the law exeept so far as see. 97 may modify it

The effeet of a eaveat under the Saskatehewan and under
the Alberta Aet if s

97 did not appear therein is, that it pre
vents the acquisition or the bettering or the inereasing of any

interest in land, legal or equitable, adverse to, or in

rogation
of the elaim of the caveator, as it existed at the filing of the
caveat—per Anglin, J.

Different views have been expressed by different members
of this Court as to the effeet to be given to see, 97,

In Brooksbawk v. Burn, 15 W.L.R. 661, Chief Justice Harvey
held that the eaveator who registers his elaim under an agree-
ment to purchase thereby obtains priovity for his elaim over any
other purchaser (though prior in time) who registers his elaim
by way of caveat at a subsequent time,

In Stephens v, Bannan and Gray, 14 D.LR. ¢

3, Stuart, J.,
held that see. 97 did not give to eaveats any greater effeet than
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ALTA. Merander v. MeKillop and Benjafield, supra, decided should Afte
S0 he given to them.  And Mr. Justice Walsh coneurred in this quali
Menes W I8 de

v Beek, .. held that of two innocent persons elaiming under tions
s equitable titles—and all unregistered interests were equitable tion
Simmons. - interests—the one who lodges a caveat first seeures priorvity wid
still leaving open to the equitable jurisdietion of the Court (1) affeet
Whether the vespeetive dealings with the land—were it not for tithe
the other-—ercated an interest, and that in the same interest in any
the land, and (2) where the elaim of either of the eaveators is prov
voided by fraud. 1 coneurred in the judgment of Beek, J., but tions
in that case the Court were unanimous in the result, the first seet i
caveator being in faet also first in time, and no laches sufficient |
to disentitle him having been found against him. ment
In the present case the issue is pretty elear. The Royal Bank regis
and the Bangue d Hoechelaga cach acquired equitable interests, whie
the first by deposit of title deed by way of equitable mortgage, the s
the second by aecquiring an instrument, namely a mortgage cap this
able of being registered. in ae
Counsel for the Banque d ' Hochelaga elaims, it is true, that of 11
they were entitled to rely upon see. 71 of the Aet which requires tered
that the duplicate eertifieate of encumbered land shall be de- ovel
posited with the registrar who shall retain the same on hehalf the »
of all persons interested in the lands deseribed therein, and that dueer
the Royal Bank in taking the pledge of the eertificate did so T
knosing that any person dealing with the land had the right to and
assume that the certificate was deposited with the registrar stieh
There is nothing in the stated ease to warrant the inference that der t
the Banque d'Hochelaga were misled, nothing to indicate that thnt
they searched the rvegister or made inquiries of the mortgago not |
and if the Bangue d ' Hochelaga is entitled to sueeeed, it must be str
by virtue of their caveat Ve
I feel hound to say that if to see. 97 is aseribed the effeet of as of
absolute priovity between two innocent equitable elaimants that see
it is a somewhat startling innovation and one which to a large he i
extent does away with the equitable jurisdietion of the Court tion
in regard to equitable elaims, and 1T would be glad to be able to eral

find in the reading of the seetion some qualifieation of this view |
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After carveful consideration I cannot read into the seetion any
qualification.  The manner of registration and the effeet thereof
is defined in seetions 20 and 23, 41, 42, 43 and 44, These see-
tions apply only to registration of instruments and the defini
tion of instrument in the interpretation elause 2 (5) is very
wide and ineludes *any other doecument in writing relating to or
affeeting the transter of or other dealing with land or evideneing
title thereto,” See. 46 by implication forbids the vegistration of
any instrument which is not executed in accordance with the
provisions of the Aet, In the Torrens Aets of other jurisdie
tions, provision is made for filing or lodging caveats,  In this
seetion first appears the term ** Registration by way of eaveat.’

It registrations by way of caveat were confined to instru
ments which were in the form required by see. 46 and therefor
registrable instruments, then effeet could be given to the seetion
which would not confliet with the general seheme of the Aet, and
the section would allow just what was attempted to be done in
this case, namely to register an instrument properly executed
in accordanee with the Aet, but which through the inadvertence
of the absence of the duplicate certificate could not be regis

teredl. Indeed sub-see, 2 of see. 20 prevents the

trar from

ever reeeiving any such instrument as a mortgage or enterin

the same in the day-book unless the ecertificate of title is pro-
dueed to him, exceept by leave of the Court or a Judge.

The words in see. 97, relating to the withdrawal of the caveat
and registration in lien thereof of the instrument, * provided
stueh instrument is an instrument which may be registered un
der the Aet,”" elearly indicate that see. 97 applies to instraments
that may be registered under the Aet and instraments that may
not be so registered, and that in the case of the former the in-
strument may  at a subsequent time, be substituted for the
caveat and may in the diseretion of the registrar be registered
as of the date of the caveat. Were it not for this proviso 1 think
see. 97 would be applicable only to such instruments as may
he vegistered under the Aet, and if this were the effect the see-
tion would not introduce any serious innovation upon the gen
cral prineiple of the Aet.

I am not, however, able to find within the words of the see
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tion, an effect restricted within narrower limits than is given
to it by Harvey, CJ., and Beek, J., in the ¢

ses noted above, and
in the result the Bangue d'Hochelaga, by virtue of their caveat,
obtained priority over the Royal Bank and are entitled to the
moneys in question and the costs of the reference to the Appel-
late Division.

Order sustaining the caveat.

GAGNON & MACKINNON v. NELSON.

British Columbia Supreme Cowrt, Macdonald, J December 16, 1914
L VENDOR AND PURCHASER (§ 1 E—25) —RESCISSION OF CONTRACT—LANDS
REPRESENTED AN “HIGH AND DRY"~RELIANCE UPON—IMMATERIAL
REPRESENTATION, WHEN,
Fo justify the rescission of an agreement of sale of subdivision lands
for alleged misrepresentation that they were ™ and dry.” it must
apy both that the representation was untry nd that the other

I

party acted on it and was thereby induced to some extent to make the
purehase

Acrion by the vendor for specific performanee of an agree-
ment for the sale of lands. with a coneurrent action by the pur-
chaser for reseission.

Judgment was given for the plaintiffs, the purehaser’s action
being dismissed.

G. E. McCrossan, for plaintiffs,

Robert Smith, for defendant,

MacpoNaLy, J.:

On Marveh 20, 1913, plaintiffs by an agree-
ment in writing under

al agreed to sell that defendant lot 22
in block 26 in the subdivision of distriet lots 757 and 758, group
1, New Westminster District.  This lot was in the (ity of New
Westminster in that portion known as Queenshorough.  Defend-
ant covenanted to pay the sum of $1.400 for the property, of
which $150 was paid on the exeeution of the agreement and $100
was to be paid by monthly instalments.  Defendant continned to
make payments as stipulated until June 20, 1914, when he b

came in default and an action was brought on September 24,
1914, to recover payments overdue under the agreement.  De-

fendant on October 1. 1914, brought an action against the plain-

19 DLR.|
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tiffs and one Heidman to vescind the said agreement on various
grounds, and sueh action was consolidated and tried with the
action already launched by the plaintiffs against such defendant.
Want of title on the part of the plaintiffs was alleged as one of
the grounds for reseission, but this was abandoned at trial and

two points only remained for consideration, upon which the de-

fendant Nelson aceepted the onus and sought to set aside the
agreement.  Fraud was not alleged, but it was submitted that
Heidman, as agent for the plaintiff's, had misrepresented the pro-
perty as being high and dry and that adjoining and surrounding
lots had either heen sold or were selling at the time at $1,200 per
lot for inside ones and $1.400 for corner lots.  Heidman was not
available to be ealled as a witness on behalf of the plaintiffs at
the trial so that the statements made by the defendant remained
uncontradicted.  As to the alleged representations with respeet
to the value of the property adjoining the lot sold to the defend-
ant, there was contradietory evidenee,  Defendant dud not give
evidenee in support of the speeifie representation as outlined in
the statement of defenee, but said that Heidman had vepresented
as to the adjoining property, that lots which were not in as good
a loeation were selling for from %1,200 to 1,500, Assuming the
correctness of this statement on the part ¢ Heidman as agent
for plaintiffs, 1 find it was not untrue, and, i ny event, it would
be a very indefinite representation upon which to hase a reseis-
sion.  The other point upon which the defendant velied was
that Heidman had represented the lot in question was **high and
dry.” In eonsidering this ground, 1 approach the subject in
a eritical mind as 1 believe the defendant bought the property
for speculation.  While the real estate market at the time was
certainly not at its height and was vather on the deeline, still
there appears to have been a temporary rvevival in the loeality in
question,  This lot formed part of a subdivision of New West-
minster which it was supposed would be beneficially affeeted by
prospeetive harbour improvements and the establishment of
further industries,  These henefits were pointed out to the de-
fendant at the time of the sale and assisted in its consummation,
There is no clear evidence as to the extent to which these im-

provements and industries developed, but the defendant con-
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tinued to make payments until becoming in arrears he was
pressed for settlement.  On June 4, 1914, he was notified of an
instalment maturing on June 20 and in reply wrote the plaintiff
Gagnon on June 22, stating that he was sorry he was not in a
position to meet the payment.  He veferred to the general de

pression in business and that his carnings had been affected
therehy. He stated that he needed money and if he were given
$100 he would abandon any e¢laim to the lot upon the agreement
being returned to him. Defendant would thus be losing a larg
amount of money paid on account of a purchase, coneerning
which he had no fault to find at the time.  He also snggested
that if the time were extended for payment he might = get things
straightened out and go ahead with the payments later on.™
Plaintiffs did not aceept either of these propositions.  Defendant
states that in the end of June or July he met a Mr. Parsons and
it was not until the month of July that he made up his mind
that the lot was not as vepresentated.  He enquired from Mr.
Parsons as to the eondition of the place, prices and one thing
and another and Parsons told him that he could not see how the
lot could be worth the price paid.  After his conversation with
Mre. Parsons, defendant met plaintiff Gagnon for a short time.
hut nothing was said as to repudiating the agreement.  Subse
quently, defendant and some other parties who had purehased
lots in the plaintiffs’ subdivision got in touch with one another
and coneluded to obtain reseission of their agreements, if pos-
sible.  Having alveady disposed of the ground as to misrepresen-
tation as to the value of the property, the pvninl remains as to
whether, assuming that the statement made by the defendant is
correet as to Heidman representing the lot as being *“high and
dry,"" reseission should result therefrom. It is not necessary that
a misrepresentation should be the sole eause operating to induce
the defendant to make the purchase, The matter for considera-
tion is whether the statement, even though innocently made,
was untrue and whether the defendant acted on it and was thus
to any extent indueed to purchase.  Although defendant is a
railway conduetor and of necessity brought in toueh with a large
number of people while pursuing his voeation and could thus

acquire information. he states that he did not know that the land
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adjoining the Fraser River was dyked, and that when he found
that the locality in which this lot was situate was so protected
vd was not in his opinion high and dry, he took this as a ground
of misrepresentation. 1 think that the statement as to a lot
being **high and dey ™" when applied to a building ot is a relative
term, I the defendant were purehasing an avea of land for agri
cultural purposes and it was represented to him that the pro
perty was high and dry when it was simply dyked and would
require underdraining in order to carry on farming operations
then that would he a substantial misrepresentation and beyond
question would have influenced the purchaser.  This partienlar
lot is one of a number in the subdivision forming a portion of
New Westminster and many substantial houses have heen ereeted
n the loeality. Tt is supplied with school accommaodation, post
office facilities and improved highways. Tt might be more ex
pensive to construet a comfortable basement in the event of a
huilding being ereeted, hut this is a eondition which pertains to a
lavge number of the building lots comprised in the eities of the
lower mainland of British Columba.  Even if the statement were
nade by Heidman, 1 doubt whether as applied to such a build
ing lot it is untrue.  In any event I do not think it operated in
any way upon the defendant’s mind in indueing him to purchase
the property. I believe this ground is an afterthought. 1
doubtless expeeted he was making a purchase, on the adviee of a
friendly agent, that would bring him a profit through re-sale,
The expeeted advanee in priee did not ocenr and he now secks
to eseape payment. 1 aceept defendant’s statement as to the
influences that operated in his mind in making the purchase,
as given to his own counscl:
Q. Now what influenced yon to buy

\. Knowing Mr, Heidman and having full confidence in him and he was

tl

telling me what was doi

there was a nail factory to he huilt

right elose, which would ine e the valu

and also that he ealled this a
water front lot, being close to the water, and on account of the harbour

improvements which were going on, that it was the best buy,  He said they

had been subdivi and put on the market and it was the best buy at

that price in that vieinity as the other lots in not as

good loeation, were

selling for more money.

It is thus quite evident that the econdition of the lot for build-
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el

ing purposes was not present to the mind of the defendant as a
factor in his purchase,

GAGNON &
Mackisyon  under the agreement with interest.  The action of the defendant

There will be judgment for the plaintiffs for the amount due

for rescission is dismissed.  As the plaintiffs could have brought
P 7 Y their aetion in the County Court, 1 think a proper disposition
of the costs would he to allow the plaintiffs one set of costs on
the Supreme Court seale.

Judgment for plaintifis,

ALTA, LEE v. SHEER.
\(‘ VUberta Supreme Court, Seott, Beek, and Simmons, JJ, December 18, 1914

Lo VENDOR AND PURCHASER (§ | E—20) —DEFECTIVE TITLE—REPUDIATION
EQUITARLE RIGHT PLEADABLE AGAINST SPECIFIC ENFORCEMENT, HOW
A purchaser’s right to repudiate the contract on the ground of want
of title is an equitable right arising from want of mutuality and may
be a defence to an action for specifie performance
| Halkett v, Doiley, (19971 1 Che 390, followed, |

4 2, VENDOR AND PURCHASER (§ | E—20) —SPECIFIC PERFORMANCE—APPLICA
TION FOR BY VENDOR—DEFECTIVE TITLE—PURCHASER'S REMEDY

Where the vendor has obtaine performance, the
purchaser cannot, without leave of the Court, repudiate the contraet on
the ground that the vendor cannot make a good title, but he may move
the Court to he discharged from the contraet,

| Hallett v, Dudley, [1907] 1 Ch, 590, followed. |

deeree for sp

3. SPECIFIC PERFORMANCE (§ 7 E—36) —DOUBTFUL 1T1TLES < [MPOSITION 0F
TERMS—COMPENSATION OR ABATEMENT,

On an application to discharge the purchaser from the contraet for
want of a good title in the vendor following a deeree obtained by the
latter for sy a disel » should be refused in respect
of trifling defeets of title if the vendor submits to make compensation
or to permit an alatement of the purchase money

| Halkett v, Dudley, [1907] 1 Ch, 390, followed, |

fie performance

1. SPECIFIC PERFORMANCE (§ 1] E—40)—ORDER FOR—FORM AND SCOPE OF
EMBODYING ORDER TO PAY IN PURCHASE MONEY

In an action by a vendor against a purchaser, an orvder for speei
fie performance and an order for the payment into Court by the pur
chaser of the 1 nee due and owing for purchase money may be
embadied in the same judgment,

| Robinson v, Galland, 37 W.R, 396, followed; Schurman v. Ewing, 7

M WL 610, and  Hargreaves v Security Coo 19 DULR. post, dis
\pproved. |

3
i Statement Avvean from Walsh, J.. and motion for leave to defend or
‘, to disctarge the defendants from the contraet.
i §
!

Ry ks

19 D.LR

Orded

4. U
¢ 0.
The |
Brek
land for
for payn
An appe
none for
A staten
Hacket.
Ao

who had
Walsh,

i o
purehase |
2) p
Tnonnt
i for t
The
without
entered
On J
was mad
fixing a
of the n
ing befo
an order
Leaving
the four
open to
Court el
of the n
of Mr. .
On J
appeara

sent ap




ue
nt
ht
on

on

ant

the
on
e

OF

for
the
ect
ion

be

19 D.LR.| LEE V. SHEER.

Order for discharge on terms was granted.

AU G Bury, for the plaintiff, respondent,
. C. McCaul, K.C",, for the defendants, appellants,

The judgment of the Court was delivered by

Biek, J.:—This is an action by the plaintiff as vendor of
land for speeifiec performance and asking for a personal order
for payment against the purchasers—four of the five defendants.
An appearance was entered for four of the five defendants, hut
none for the defendant Wilton, who was one of the purchasers,
A statement of defence was delivered by one of the defendants
Hacket.

A aotiee of motion for judgment was given to the defendants
who had appeared. On April 30, 1914, an order was made by
Walsh, J.:

(11 Ordering payment by the four purchasers of the whole halanee of

purehase money and interest, $9,261.48, t her with the costs

2) Providing for payment to the plaintill or into Court of this
unotnt and the costs with interest within one month of serviee of the order
wid for transfer in case of payment,

The order of Mr. Justice Walsh was made in presenee of and

without objeetion by the solicitor for the four defendants who
entered an appearance,

On June 30, 1914, default in payment heing shewn, an order
was made by Stuart, J., for the sale of the land by publie anetion,
fixing a time and place and the form and method of publication
of the notiee of sale. In passing, 1 remark that in all cases com
ing before me 1 have made the final order for sale in the form of
an ovder for sale with the approbation of a Judge without more.
Leaving all further proceedings to be dealt with separately on
the foundation of the general order for sale and thus leaving it
open to sell either by publie auetion or private sale in or out of
Court either on the first application or subsequently in the event
of the method adopted proving abortive.  The sale in pursnance
of Mr. Justice Stuart’s order did in fact prove abortive,

On July 31, 1914, two of the defendants who had entered an
appearance—Elisa Sheer and Margaret Fairweather—the pre-
sent applicants and appellants moved before Ives, J., for an
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order to set aside the order of Mr. Justice Walsh and an appliea
tion on behalf of the plaintifit for a new order for sale by publie
anetion, ete, came on at the same time. Mo Justice Tves divected
both these applications to stand over and 1o come on along with
a motion on behalf of the present applicants and appellants for
an order extending the time for appealing from the order of Mr.
Justice Walsh and for moving the Court en bane for an order
setting aside that order and allowing them to defend and also
setting aside the order of Stuart, J., for sale. Mr. Justice Tves
made an order extending the time for appeal as asked and ad
Journing the plaintift’s application for a new order for sale,

The present applicants and appellants then moved this Court
by way of appeal from the order of Walsh, J. and by way of sub
stantive motion for an order setting it aside and allowing them
to defend; and on the argument counsel for them asked that
the notiee of motion he amended by asking in the alternative
for an order to discharge the defendants, the purchasers, from
the contract.  The grounds on which the appeal and motion are
based arve that in vespeet of all the land all the minerals other
than gold and silver are reserved and in respeet of a portion of
the land, it is subjeet to eertain rights under the North-West
Prrigation Aet. 1t is pointed out that the veservation ineludes
oil and it stated in an affidavit used in support of the applieation
that the reserved minerals are of ““very matevial value™ : and
there is no denial of this statement,

Furthermore, the affidavits filed on the part of the applicants
allege faets for the purpose of shewing that the plaintiff is aet
ing in eollusion with the defendant Hacket, one of the several
purchasers who holds the seeurity from the applicants upon their
interest in the lands in question.  In the view | take of the
matter hefore us it is not necessary to investigate this affair. The
order of Mr. Justice Walsh—for specific performanee—contains
no reeital or deelaration that the plaintiff has shewn a good title
nor does it direet an inquiry as to title.  And again I remark in
passing that T think that the order was defeetive in this respeet.

In the ease of Halkell v, Earl of Dudley, [1907] 1 Ch, 590,
Parker
is now b

. deals at length with the substantial question which

fore us.  His opinion, which | aceept is, thus: A pur
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y
chaser’s right to repudiate the contract on the ground of want
of title is an equitable vight avising from want of mutuality and
: way be a defenee to an aetion for specific performanee ; hut that e
in order to avail himself of that defenee, he must repudiate the
contraet promptly after finding out that the vendor eannot make \“”_"
Bek 2

a good title or if he had not repudiated promptly after the Taps

of a re

sonable notice to the vendor to prove a gond title: hut
that where repudiation is not set up as a defenee and a jodg
ment for speeifiec performance has gone, the purehaser cannot
repudiate without leave of the Conrt: and that the purchasers
proper eourse in the latter ease is to move to be discharged from
the contraet, and that in cach case the Court will consider the
cireumstances and grant the veliet or vefuse it as may appear
to be equitable.  The Court in dealing with sueh an application
should in my opinion in the ease of tritling defeets in title w
fuse to permit repudiation upon the vendor submitting to make
compensation or to permit an abatement of the purehase money
(see p. H96),

In the present case there is a complete absenee of title to the
base minerals ineluding oil, and it appears that in the locality in
whieh these Linds lie the mineral rights, though improved, add
materially to the value of the land. Their real value ean be aseer
tained only by somewhat extensive and expensive operations
operations, in the event of an inquiry—in which the purchaser
would he entitled to take part and thus inenr considerable ex
pense. 11, therefore, seems to me it is not a case of sueh a trifling
defeet of title as to make it fair that the vendor should be per-
mitted to hold his contract subjeet to compensation or abate
ment of purehase money to e aseertained on an enquiry.

Under the cirenmstances 1 think a fair ovder to make is that

the purchasers be discharged from the contract and that the
order of Mr. Justice Walsh ' lischarged unless the vendor
makes a good title to the minerals as well as the surface to the

satisfaetion of a Judge within three months, veserving further

e

direetions to a Judge. The applicants and appellants should
pay the costs of the proccedings hefore this Court and hefore Mr.
| - Justice Tves.

Mhe form of the order for specific performance, ete, leads
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me to make some observations upon the praetice in that r

In Schurman v, Ewing, T W.L.R. 610, 1 deelined to give an order

for specific performanee, and at the same time a personal order
for the payment of the halanee of purchase money, and the same
opinion was recently expressed by the Saskatchewan Court in
Hargreaves v, Necurity Co., 19 DR post

A more careful investigation of the late English practice and
a consultation with some of my brother Judges leads me to the
conelusion that I was wrong

In Seton on Judgments and Orders, Tth ed., vol. 3, ¢h. 50
tit. “*Speeifie Performanee,”” see. TL(11) ““title aceepted, estab
lished or disproved,” there arve several forms indicating the

practice,  Form 3, where the title is aceepted, (1

deelares that
the agreement ought to he speeifically performed and orders
accordingly : (2) orders certain accounts, ete.: (3) recites the ae
ceptanee of the title; and orders

that upon the plaintil™s exeeuting a proper conveyanee of the said estat

to the defendant at the expense of the defendant according to the said

rgreenent, or to whom he shall appoint, such conveyanee to be setttled by the
Judge and delivering to the defendant upon oath all deeds and writings in
their eustody or in their power relating to the said estate the
defendants do pay to the plaintiffs the balance which shafl be certified 1o
remain due to them in rvespeet of such purchase money and interest and

costs

Form 4 so far as it relates to payments is substantially the
same as form 3.

Sueh an order, however, is obviously not one upon whieh ex
eeution can be issued ; the delivery of the conveyanee and the
title deeds are undoubtedly to be in exchange contemporancously
for the purchase money : an absolute order for payments, that is
one upon which exeeution could be fixed would have to be ob
tained subsequently upon shewing exeeution of a proper convey
ance and a readiness and willingness to deliver it with the titl
deeds upon payment. The foregoing forms were those used in
Morgan v. Brisco, 34 W.R. 193, and Bell v. Denver, 54 L.T. 729,
34 W.R. 635. In the latter case, the plaintiff vendor executed
the conveyanee and assignment and tendered it with the title

deeds to the defendant purchaser who refused to pay the pur-
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chase money. A motion was made for leave to issue execution
The Court (North, J.) said:

I think the best conrse will be for the plaintiff to deposit the exeented

aintifl’s

assignment and the deeds in Conrt, Upon the positing

in Court the assignment of the dee

. 1 make an order (which is not to Iw

drawn up until the deeds have been deposited in Conrt) that the defendant

v to the plaintift the amount eertified to be due to him within fou

the serviee of the order

In the former ease, the defendant purehaser not having ten
dered a conveyanee nor paid the purehase money, the plaintiff
vendor on motion obtained an order that the plaintiff’ vendor
be at liberty to prepare and execute a conveyvanee to the defend
ant purchaser as an eserow to be delivered to the defendant on
payment of the purchase money within the time limited, the eon

wanee to be settled by a Judge, and that the defendant do pay

to the plaintifft at a time and place to be appointed by the Judge
when the said conveyanee shall he so approved as aforesaid, the
sum of, ete,, . . . and that thereupon the plaintift do deliver
to the defendant the said conveyanee of the said premises, duly
excented by him, together with all deeds and writings in his
custody or power relating to the said premises.

In Robinson v. Galland, 37 W.R. 396, it was held that this
latter form of order was one upon which exeeution by way of

fi. fa. could be issued. The Court (Chitty, J.), saying:

It is o newer form of order adopted on purpose to prevent it being

by the defendant that the order is conditional, A further development of
the practice is expressed by Form 5, which, after adjudging specific per
formance, ete, directs the defendant purchaser to lodge in Court the balanee
of the puiehase money and then order that upon sueh I
the plaintiff do execute to the

gment bein

fendants at their expense a conve
the said estate to be settled, ete. and deliver to the defendant all decds and

writings in his eustody or power relating thereto.  The note thereto says:

“This form of order awards the inconvenien

» and expense to the plaintift
of

paring and executing a conveyanee, as in Morgan v, Brisco, 31 W. I
193, which the purchaser may be unable to take up.

Such an order as the foregoing could, under the English
Rules, be enforced by sequestration, attachment (English O, 47,
r. 4) or equitable exceution by way of a receiver, but under our
own Rule 579 it can be enforeed by fi. fa. the ordinary form
being appropriately modified.

ALTA.
8.C
Lee
v
SHEER

Reck.
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In view of the foregoing, 1 abandon my former opinion. |1
now think that in an action by a vendor against a purchaser

there is no reason why an orvder for specific performanee and an

order for the payment by the purchaser of the balunce of the

purchase money should not be embodied in the same order.  The
title of the plaintifft—a thing generally overlooked—should I
(1) indicated and be stated by way of recital to have been ad
mitted or proved; or (2) a reference as to title should be direeted.
In the former case the order for payment might quite properly
be uneonditional ; in the latter conditional on a good title being
shewn,  Whether the payment should be diveeted to be made
to the plaintiff or into Court, should he made to depend upon
the state of the title: to the plaintift if his title consists of a certi
ficate of title elear of incumbrance, otherwise into Court,  But in
cither ease the order should not be made until the plaintifit has
done what may be neeessary to proteet the defendant, which, 1
think, having in view our land registration svstem, should e
the registration of the order itself or a separate declaratory order
declaring the defendants’ interest and the deposit in Court of a
transfer or other appropriate conveyanee and such instruments
of title as are or ought to be in his custody or power

As to including also in the order an order for the sale m
rescission, there seems no reason why this cannot be done, but it
seems to he inexpedient, beeause it coneludes the plaintiff from
scleeting the alternative remedy in ease of default and in neither
case a subsequent application for an order absolute is neeessary
In the ease of a sale this is the settled practie In the
case of reseission it is certainly  equally neeessary  for no
registrar under the system of land titles could properly recog
nize that an order of reseission, conditional on non-payment,

had become effeetive by reason of default

Order for discharge on terms.

19D
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|

Re WESTERN TOLLS.
Board of Railway Commissioners for Canada, Lpril 4, 1914

the tolls eharged in the Provinees of
Saskatehewan and Albertay are higher

Upon complaint (1) tha
Western Canada  ( Manito
than those char

Eastern Canada (Ontario and Quebee), and, (2)

of unjust diserimination by the Canadian Pacific ilway Company
(. I tolls from Vanconver, BC, o interior points in the Western
Provinees as eompared with the tolls eharged to the same points from
Eastern Canada
(hr, In the tolls on wh
Con

it and oats from Alberta to the Pacific
toas compared with the tolls on same commoditios from the Prairic
to Lake Superior. and
the passenger tolls in British Columbia as compared with
those in other portions of Canada

Provin

Cangiens  ($ 1V ( Tores—Repveron—Hiionen COMPARISON
EASTERN AND WESTERN CANADA —IISCRIMINATION

East and West of Fort Wil

linm was reviewed, the Board finding that no reduetion in tolls had

Ihe history of toll making in Can

heretofore bheen made in Eastern Canada as a result of charging higher
tolls in Western Canada, althon

ot was awdmitted that the

Wigher in Western than in Eastern Canada, and that primd dis
erimination in such tolls exists
Cangiers  (§ 1V C—=540 Torrs UNavst mscrisarion—Uspey
PREFERENCE—QUESTION OF FACT
Ihe Railway Aet does not forbid all diceriminations and preferences
but only forbids unjust diserimination or undoe preference, and whe

ther either one or the other exists in any partienlar case is a guestion
of faet to be decided
Cangiens  (§ IV O350 TOLES—UNJUSNT DESCRIMINATION — EFFEc v
COMPETITION— DY WATER AND FORFIGN CARKLERS
Ihe Boavd found that the existing disevimination between the tolls

in Eastern and Western Canada is not unjust, but is justified by
elfective water enmpetit

nooand by the competition of UN
thronghont Eastern Canada Chhe Taternational and Toronto
Frade Rate Case)

Cagpiers (8 IV=315) —COoNSTRUCTION—MILEAGE  INADEQUATE—FACILL
ries—Haves
existing railway mileage is inadequate for the needs of thos
redd in farming i Saskatehewan and Alberta) In the former
Provinee 39 per cent,, and in the latter 48 per cent, of the total acre
nge is unprovided with railway facilities within a hanl of ten miles

Lhus, farmers living at greater distanees spend more in hauling the
grain to the railway than it costs to haul the grain by rail from the
railway station to Fort William.  “The Governments of these pro
vinees are therefo
to shorten the averag

istified in assisting railway construetion <o as
haul for the farmers,

Canrtens (8 IV—=3515) PARNLLELING EXISTING LINES OVERLAP
PING—FACILLIES—DUPLICATION,

The Board found also that through the paralleling of existing lines
acertain amount of overlapping exists in all the Western Provinees
and that control by the Goy
sary duplication of Railway

nment is necessary Lo prevent unneces
acilities in the future

CARRIERS  (§ IN =310 T ores 1o ER—REASON ALY TRAFFIC RE
TURNS SATISFACTORY
The Board shovld not assist the eonstruction of the additional rail

way lines required in these Provinees by authorizi wr rates over
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vorailway system than would be reasonable having regarvd to the older
portions of the railway producing satisfactory traflic return
7. Carrienrs (§ 1V o Torts—FAamg RETCRN—INVESTMEN SECURL
s — MARKETARLE RESERVES OF LIABILITIES
It is in the public interest that railway tolls should be of such a
character as to attrae investment and  re r o orailwa curities
marketahl I hese tolls <hould be such as to give a fair return to
the railway company independent of reserves or linhilit o such
mpany
S Carkiens (§1V D TOLLS—DBASIS —COMPARISON — REASONARLY
Thus railway tolls in Western Canada cannot be based upon con
sideration of the position of anyone of the three existing lines of
railway either completed or partially completed, vi .. UNR. o
GULPR The gquestion to be decided is what tolls are fair irvespective
f the financial position of any of sueh companic
Lo CAKRIERS §1\ WS Forps—Basis—FINED PERCENTAGE (W ERITEAD
O CAPITAL CHARGES —UOMPARISON < FOREIGN CARRIER NTANDARD
TARIFY Mitkace ronn MaxivUM-—Rateway Acr, sk, 326
Fhe contention that rates should be made on the basis of cost plus a
| entage to overhead or capital eliarges cannot be su
ta or can elfect be given to contentions based upon results ob
1 w lines in the United State
an v. Pacific and Lake Erie Ry, Co., 22 1L.C.C.R, G40, at p. 653
! |
10, CARRIERS N 5 e Board d it t five tanda
rif ur I 2 the Railw \ 1 n
11 The Manitoba Seale
2y The Saskatehewan Seale
§ Ihe Mountain Seale
by The Lake Seale between Lake Ports in B
v The Lake and Rail and Inter Lake Seale B in effeet at the time
of the inguiry shonld be reduced to three to be ealled
1y The Standard Tarith extending mi the Great Lakes to
the | Mountains
2) The Pacifie including mainland vail lines in B and

31 The B.C, Lakes ineluding inland navigable waters in that Provines

Il CARRIERS N AY an Ihe local pa nger business being found by
the Board to be condueted at a loss, no reduction in the rates would e
justified until the result ertained of the improvements in railway
rades and operating facilities, which the Canadian Pacitie Ry, Co, is
at present makin

Pea Mille \ssociation v. Grand Trunk and Canadian Pacific Ry
Cos, (Pea Millers' Cax P Can, Ry, Cas, 433 Ride Lumber Co, ot
al. v, Grand 1 b oand Canadian Pacilie Ry, Co S Can, Ry, Cas, 339
Wontreal Board of Trade v. Graml wl Canadian Pacitic Ry
Cos., 10 Can, Ry, Cas. 319: Vount g & Wanufacturing Co
v, Grand Trunk and Canadian Pacific Ry, Cos., 11 Can, Ry, Cas, 347

Wontreal Board of Trade v, Canadian Freight Associatio 14 Can. Ry
Cas, 347 Iuternational Paper Co, v, Grand Treunk, Canadian Pacific
and Canadian Northern Ry, Cos Pulpiwond Caxe), 15 Can, Ry, Cas
111: Liverpool Corn Trade tasociation v. Great Western Ry, Co., 8
Ry. & Ca. Ty as, 114 Pickering, Phipps, ot al, v, London & North
Western Ruy. (€ 8 Ry, & Ca, Tr. Cas, 83: Castle Steam Trawlers v
Great Western Ry, Co., 13 Ry, & Ca, Tr. Cas, 145: Desel-Boetteher Co
V. Kansas City Southern Ry, Co., 12 1LOCR, 22 Walkin & Sons v

)
Grand . Tru Ry. Co. (Tan Bark Rates Case), 8 Can, Ry, Cas. 183;
Commercial Club of Hattieshurg v, Vlabama & Great Southern Ry, Co
16 LCCR, 634, at p. 545: Elder, Dempster Steamship Co, v Grand
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Trunk and Canadian Pacific Ry, Cos,, 10 Can, Ry, Cas, 334, referved
to,

Great Western Ry, Co, v, Sutton, LR, 4 1LL, 226, at p. 237; Niagara
Nt Catharines & Toronto Ry, Co. v, Grand Trunk Ry. Co. (Stamford
Junction Case), 3 Can. Ry, Cas, 256 at pp. 259, 2605 In re Canadian
Freight Association and Industrial Corporations, 3 Can, Ry, Cas, 427,
at p. 428; Wegenast v, Grand Trunk Ruy. Co. ( Brampton Commutation
Rate Case), 8 Can, Ry, Cas. 420 City of Toronto and Town of Bramp
ton V. Grand Trunk and Canadian Pacitic Ry, Cos., | Brampton Com
wutation Rate Case (No, 20, 11 Can, Ry, Cas, 3705 Alwonte Knitting
Co. v, Canadian Pacific aud Michigan Contral Ry, Cos, ( Almonte Knit
ting Co's Case)r, 3 Can. Ry, Cas. 441 Canadian Oil Cos, v, Grand
Trunk, Canadian Pacitic and Canadian Novthern Ry, Cos, 12 Can
Ry, Cas, 350, at p. 351 Blind River Board of Trade v, Grand Trunk
and Canadian Paciic Ry.. Novthern Navigation awd Dowinion Trans
portation Cos. 15 Can, Ry, Cas. 146 Montreal Produce Werehants s
sociation v, Grand Teunk and Canadian Pacific Ry, Cos.. 9 Can. Ry
Rritish Colwmbio Sugar Relining Co, v, Canadian Pacific Ry
Co., 10 Can. Ry, Cas, 169, at p Lawcashive Patent Fuel Co, v
London & North Western Ry, Co v, & Ca, T, 705 Kerr v, Can
adian Pacific Ry, Co., 9 Can, Ry, Cas. 207; Michigan Sugar Co, v
Chatham, Wallocebury & Lake Evie Ry, Co., 11 Can, Ry, Cas, 353;
Regina Board of Trade v, Canadian Pacific and Canadian Northern Ry

Cas

Cos, (Regina Toll Caser, 11 Can, Ry, Cas, 380, allivmed 45 SO R, 321
13 Can. Ry. Cas, 208: British Columbia Pacific Coast Cities v, Can
adian Pacitic Ry, Co, (Vancourver Intevior Rates Casey, 7T Cane Ry

Cas, 125, followed.]

James Bicknell, K.C., H. W. Whitla, K.C'., F. A. Morrison,

for the Dominion Government.

M. K. Cowan, K.C., and J, F. Orde, K.C., for the Provinces
of Alberta and Saskatchewan,

W. A, Macdonald, K.C.. L. G. McPhillips, K., J. F. Smellic,
for the Provinee of British Columbia.

F. U, Chryster, K.C., E. W, Beatty (General Counsel), for
the Canadian Pacifie Railway Company.

E. Laflewr, K.C., W. . Biggar, K.C.. (General Counsel ), for
the Grand Trank and Grand Trank Pacific Railway Companies.

we

the

Andrew Haydon, for the Great Northern Railway Company
The following among other associations and boards of trade
re represented at various sittings of the Board or submitted
drorepresentations inowriting :

The United Farmers of Alberta, The Canadian Manufae

turers Association, Montreal Board of Trade, Toronto Board of

ade, Vancouver Board of Trade, Calgary Board of Trade,

Vietoria Board of Trade, Regina Board of Trade, Edmonton

Board of Trade, Brandon Board of Trade, Moose Jaw Board of
Trade, Saskatoon Board of Trade, Lethbridge Board of Trade,

CAN.

Ry. Com.
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Prince Albert Board of Trade, Portage la Praivie Board of
Trade, Medicine Hat Board.of Trade, Nelson Board of Trade
North Battleford Board of Trade

The circumstances of the case are sufficiently set out in the

head-notes

Toe  Comer  CommissioNer:—The  issues in this  case
imvolving so mueh have so often been confused, the hearings so
protracted and the evidence so conflicting, and the subjeet of

freight rates in the North-West has been a matter of considera
tion and ecomment for so many years, that an extended referene
to the manner in which this investigation was commenced, and
its scope, is advisable

The first step leading up to the present inquiry into Western
Freight Rates is the resolution of the Winnipeg Board of Trade
passed at a general meeting held on November 14, 1911, The
resolution is as follows:

Whereas the rates charged by the Canadian Pacific Railway Company

t from Winnipeg

w the carriage of fre g and thronghout the whole west
ern country were originally based on a much higher seale than those
charged for a similar servi on the same road in the eastern portions of
the Dominion, and

Whereas the complaint being made to W, €, Van Horne, the then head
weosaid railway, he stated that as the volume of traflic inereased the
rates of freight would naturally deerease, and

Whereas the rates of freight have not ceereased sinee then, notwith
standing eontinued complaints made, and the fact that the tonnage to b
hauled now taxes the ecapacity of the Canadian Pacific Railway and the

Canadian Northern Railway to the utmost, as shewn by congestion in their

vards, and

Whereas the rates charged are greatly in excess of not only  those
charged for a similar serviee in the cast, hut also those charged on the Soo
Line, an allied company of the Canadian Pacifie Railway in the States to
the south of us, and

Whereas the burden of excessive freight gates has for many vears been
a source of great complaint as well as being a grave injustice to the people

of the entire western portion of our Dominion, and

Whereas the Railway Commission, whether from want suflicient juris
diction, or whatever cause, have failed to deal with the matter

Therefore be it resolved that, in the opinion of this Board, the time has
arrived when the Government of this Dominion should, by legislation, lay

down the prineiple that the rates allowed 9 he eharged by the railways in th
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ern provinees shall not exceed those charged in Ontario and Quebee for

w

greater extent than necessary 1o cover any excess

a similar serviee to g
there may be in the eost of operation in the west over that in Ontario and

Quebee, and it is recommended that this Board take immediate action in

respect hereto, anc ask the eo-operation of western Boards in the presenta
tion of faets to the Government through the Hon, Robert Rogers and other

western mwembers of parlinment

This  resolution  was  subsequently printed and  eireulated
among  different Boards of Trade in the western provinees,
and, speaking generally, almost unanimously adopted by them,
I

of the western provinees generally,  The resolutions were for

e complaints eeased to be those of Winnipeg and beeame those

warded by the Minister of Railways and Canals to the Board,
and as a rvesult the Hon. Mr. Justice Mabee, the late Chief Com
missiomer, on November 24, 1911, wrote the seeretary of the Win

nipeg Board of Trade as follows:

< lias forwarded to me 2 cop)

Honourable the Ministor of Pailw

of a resolution passed at the general meeting of your Board held on No
ember 14, inst. This is the first complaint that has been made direet to

this 1

reg rding freight rates generally in the West Ihere is no

necessity of calling upon the vernment to deal with the matter, nor is
there any further legislation required.  The powers of the Board are ample
to deal with not only specific rates but those generally I'he resolution

that you have forwarded is of an extremely neral charvacter I yon

desire the whole subject investigated by this Board, it would greatly faeili
tate matters if yon would have your traflic officials formulate a speeific
case.  Our rules are by no means hard and fast, nor do we confine ourselves
to the specific case set forth in the complaint: but it i< a ditliealt matter
to take up in the way it is placed in this resolution.  Indeed, strietly speak

the resolution is not a complaint to this Commission at all, but is a re

quest that the Government pass legislation

I shall be glad to have your views upon the foregoing

This letter of the late Chief Commissioner was replied o by
the Board of Trade on December 4, 1911, in the following

terms:

I beg to acknowledge the receipt of your letter of the 24th November,

and 1 am instrueted to inform you in reply that this ard s of the op

inion that Parliament, by

islation, should aflirm the prineiple that the

railway rates in the praivie provinees should not exeeed the rates for a

similar service in Eastern Canada exeept to the extent that the cost of

rendering such serviee is greater, and it was on that aceount that the Board

communicated directly with the Honourable the Minister of ilways and
Canals

In view of the above explanation and of the information afforded in
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Trade as being sent by it to the
Railways and Canals is of the sa
and is as follows

I'his Board has the honour to ackn

November 20, 1911, in reply

ourself and the Honourable the Premier
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to enclose to you here

iy ot Honourable the Ministe

ferved this Board’s communi

tran
Commissioner

wve letter from the Board of
Honourable the Minister of
December 4, 1911

wledge receipt of your letter of

ution ft Board forwarded t

f the Dominion stating that the

ttes charged for f It within the virie provinees are greatly in excess
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0 100 miles up to LOSO miles, shew

i the cast and west, and covering
ing that in each case the charges in the three prairvie provinees were materi

ally in exeess of those in the east, the whole averaging an inerease of 78

per cent,, a copy of which statement is hereto attached: and it is this
whole matter of grave injustice to the west that it wishes to have taken
up and remedied, and the Board believes that the cost of operation in the

three prairie provin is no greater, if as great, than in the provinees of

Ontario and Quebee
That if it is the desive of the Government that the matter should e

velegated to the Commission, and an investigation held by them and the

facts ascertained, under sueh eivenmstances this i would urgently

request that, ander the terns of the Railway Aet. the Board of Railway

Commissioners be inctruetsd G inguire into the facts regarding the whol
e of charges in the praivie provinees and their relation to those in th

ast, o and that an invest tion with this objeet in view should be held in the

ity of Winnipeg, and elsewhere in the west, if necessary s and in view of
the fact that it is a matter of public poliey in which the whole peaple of
the west are concerned, they would further ask that counsel vesident in
this eity and free from all railway corporation control, be appointed to aet
with this Board and other public interests in establishing the facts com
plained of : and that further, so soon as such facts arve established, the
railway companies be required to reduce their charges in the west to the

basis before alluded to

As a result of the different representations made, the Board,
by its Order of January 8, 1912, declarved it to be advisable
that a general inquiry be at onee undertaken by the Board into
all freight tolls in effeet in the provinees of Manitoba, Sask
atehewan, and Alberta, and in the provinee of Ontario west of
and ineluding Port Arthur, with the view that, in the event of
its being determined that the said tolls, or any of them, are
excessive, the same shall be reduced as the Board may determine.

As a further result of the representations made, the Govern

ment, in complianee with the request of the Winni Board of

Trade, appointed counsel to represent the complainants in the
inquiry,
I find that, prior to the complaint originating with the

Winnipeg Board of Trade, and subsequent

the judgment
of the Board delivered in the Coast Cities' case in August, 1907,
an application was made by the Board of Trade of Vancouver in
the interests of shippers of the Pacific Coast, on October 8,
1909, The application practically ealled in question the de-
cision in the Coast Cities” eas

and was for an Order directing
the Canadian Pacifie Railway Company to

19w
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CAN a) Cease from making and charging diseriminating rates L 1
Ry, Con on goods transported by such railway from Vancouver, B.C, to t
points located in British Columbi \lbert Saskatehewan, and
1
WesTs Manitoba, on the main line, and on the Crow’s Nest Branceh Ling
TorLs : I'he
: ¢ compared with the rates charged by sueh railway to the ‘
ter
same territor for the greater distanee from Montreal Que
bee, and other points on the Atlantie seaboard i
bhut als
h) Cease from making and eharging diseriminating freight !
ites on wheat and oats consigned from Alberta to the Pacifi . ‘
Coast. as compared with th harees o heat and ts (for the T
cater distanee), from points in the Praivie Provinees to " .
Superion |
( Cease Tro 1 | 14 I Fing s nnating pas
senger rates to passengers in British Columibia, and espeeially
commereial travellers, as compared with the passenger rates
charged by sueh | 1 the portions of Canada
| hearings were held and mueh evidenee given on this
complaint I'he evidenee was elosed and final argument made |
n February 13th, 1912
\s it appeared to Board that the issues sed in this
omplaint were intimately velated to the complaints as to freight y
I
tes in Alberta itehewan, and Manitoba, West of Port I
Arthur, the Board. on Februar 15th, 1912, made the follow t !
ne Order '
harsd 15 oo " Dol the rat
! 1o 1% Mabes 1 matter of ra for ' .
Chief Commi ,,“ f Wl ! il 8
<, 0. Melean I ! ( f Port
( missioner \rthur: File 18755 reparats
| mplaint of Va [ I'ra rimination t
n freight rate | ' mpan in the Provin
I3y Columbia been fu he I and w Board having, during
the progress and before the mpletion of that ea undertaken a general m
t 4 : 't
enquiry into freight rates in Al Saskatehewan, Manitoba, and On
tario west of Port Arthur, and ppearing that the questions arising i Mitis, !
the Vancouver Board of Trade ease ave so intimately related with the rate .
now under enguiry in the other provinees above mentioned that this matter
cannot be satisfactoril isposed of separatel
) THEREFORE IT IS ORDERED THAT
1. The provinee of British Columbia be added to those above mentioned
i and that the said general enquiry shall extend to and cover all the freight
i and passenger rates in that provine
:
:
' 4
.
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2. That all the evidenee and exhibits as well as the argument shall fan
part of the record in said enguiry

wpplement as he may desite 1 e

3. That any interested party may
said evidenee and argument

The result is, therefore, that the Board’s judgment in this
matter must he based upon and deal with not only the evidenee
vl issues raised in the Western Freight Rates inquiry proper
but also those raised in the protracted investigation held at the
instance of the Vancouver Board of Trade

The test of the Railway Board's judgment is exhaustive an

stns up as follows

I'he reduetions made by this judgment arve the result of the bhest thought

e consideration which the Board has been able 1o give to the situation

s 0 whol Fhe Board s of the view that the serious drop in railway

earnings that the t few months has shewn is not a permanent condition

notwithstamding that the earnings of the Canadian Pacitic for 1912 and
1013 probably represent o maximum of veturn, and that, just so soon as
the other lines are in throngh operation, it will be some time bhefore that
maximum will be again reached

Ihe conclusions which have been arvived ot vepresent what the Board

st and reasonable mean between the extremes: and it is of

simion that the results, having rd to the railway situation in the

vest, are fair not only to the people bt to the railway compar

The taritf cha

later than September

< herein diveeted to be made are to be effective not

It has been the earnest desive and attempt of

the Board to have the changes come into foree at the earliest possible

moment after the issumance of the judgment A careful eonsideration of
what is necessary to be done shews that these rate changes atfeet not only

the rate situation west of Fort William and Port Arthur, but also the situa

tion east there In addition, the rates west of Fort William and Port
Arthur are tied up with the rates between eastern and western Canada in
so far as Ameriean rail earviers are made use of. The result is that the
preparation and publieation of the tarvifls will take a considerable period of
time, and the Board feels that this preparation and publication of tarifls
cannot reasonably be expected to be completed sooas to be effective any

earlier than the date above fixed

Tue Assistaxt Cmer ComMissioNer and  CoMMISSIONERS

Minis, MeLeax and Goobeve eonenrred.

Judgment accordingly
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ALTA. VOYER v. LEPAGE

nd ot
( Hherta I} Court, Scott, Beek, and SNiy ons, JJ
December 18, 1914 three |
n the
1. Exvipescy IV MORTGAGH PAROL EVIDENCE TO SHEW  DIF
FERENT ADVANCE FROM THAT RECITED AS PAID—CORROBORATION \s
Broties D SISTER—TRUST vithot
On o elaim a nst the estate of a de vsedd person for lands alleged
to have been held trust by the deceased for the claimant, who was
ter, a elaim in the pleadings of the attacking parties (the other to that
t of Kin) that t property was partnership property hetween the
eased and ) mi thon not establ shed | the evidenes I the
nerate wm adn n that the sister had at least a beneficial interest
" borat i \s 1
\ r mon it the deceased
br \ 1= her busin l mpl eal estate ir oh
n t hree |
( [ (1.0 1 \ | v, Lep | |
DR AT !
fend
tement Areean by the plaintift from the wgment of Stuart, J 1 t

E.B. Edwards, K., for plaintift, appellant
I ¢ L
ol
) ) My | r S s h it the facts and | |
| I nd | lisposit he appeal, but | |
have | ¢ the Ont ceisions upon th
' el \et tl rol 1 ‘
irtu hol 1081 hefor depends u the inte
| | e e ol the tir
| \ ¢ Is of lanc
Witl \ he his proved ar ‘
he foumn els wi ken of { wse as (1 he farm ) nl
he Ingl he D N | he Hudson Bay lot S
\8 the farm. the plaintift alle | th mortgage uj secki
$4.000 the deceased to the defendant thout « s not |
derat tieulan

As 1o the three other properties, the plaintift alleged that t} party's

nd the deceased had “enter nto partnershij of the
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for the purpose of carrying on the business of acquiring lands
and other property and that they were together entitled to these
three properties *as such partners and as being jointly interested
in the same.”

wis

As to the farm the burden of shewing that the mortg

without consideration was, of course, upon the plaintiff and

obviously the provision of the Evidence Aet had no application

to that part of the case.  The learned trial Judge found in favow

of the defendant and his judgment in that respeet must stand
As to the Dorval lots there was evidenee elearly and distinetly
corroborating the defendant’s elatm— made with regard to all
three pareels of land—that the deceased was merely a trustee for
her of the entire estate in the lands. The trial Judge believed the
defendant and the witness who corroborated her with respeet to
this transaction and his finding must be aceepted.  As to the
other two parecls of land, namely, the Inglewood lots and the
Hudson Bay lots, the trial Judge finds no evidenee, corroborative
of the defendant veferving diveetly and specially to the partien-
lar lands or to the transactions through which they were ae
quired.  He nevertheless holds that the evidenee of the defendant
was corroborated within the requirements of the Evidenee Aet
and in my opimon he was right

In Orr v. Orr (I8T4), 21 Gr. 397, Draper, Cu, at p. 400
said

In view of the effect of the statute enabling parties 1o give evidence on
their own behalf, our legislature have deemed it wise to make a positive en

wetment ;. while the decision in England il xo Wilson, LI 8 Ch. S88

nables this Court to see that sueh was already the Taw g and 1 think it should
not be construed as introducing a new prineiple, bt as declaratory of the
common lnw Ihe Act, however, does not define what s to be considered a
corraboration, except by the words “materinl evidence,” that is. as | take

it material to the issue to be sustained by the party to be corroborated

In MeDonald v. MeKinnon (1878), 26 Gr. 12, it was held by

Spragge, (., that the evidenee of the party setting up a claim

or secking to establish a position against the estate of a deceased
is not by the statute required to be corroborated in every par
tieular; that it is sufficient if independent support is given to the
party's statements tn so many tustances that it raises in the mind

of the Court the conviction that such statements may he de

Vover
"
LePAGy

Reck, 1
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som, no one should veeover in respeet of any matter ocenrring before the

death of such person, unless his evidence is corvoborated by some other

material evidenee It s urged that this aceount, eonsisting of 29 items, i«
orroborated in two or three points by independent eviden bt this
annot be sutlicient, where cach itew is o aht be the watter of a separale
il independent cause of action,  Corroboration given of an agreement to
repay @ loan in one year, or of an agreement to pay interest on a eertain
st of money eannot, by implication, substantiate an agrecment to pa

imterest on a different sum of money lent ina later or earlicr year, or of an

reement to repay money advaneed at another ting Each of sueh elaims
stands on its own merits, and some material corvoboration s to each
Should be adduesd 1o satisfy the statnt It wonld e of dang s com
sequieniee to hold that a person conbkd recover elaims for gon stnpliod
e moneys lent e i pmonnts against the estute of o deceased person
no matter how extended the dealings and howere ated from each ofhe

verifving something matervial to the maintenan of h claim as o "

v two ont of the list
In Cook v, Grant (1882), 32 1U7.C.C.02, 511, Osler, J.. vefers
to Orr v, Orre, 21 Gr, 397, and Parker v, Parker, 32 U.CR. 113

with evident approval.  He says

When separate and independent matters, to nse the term on
Toye nothe Aet are emla nothe same i, | tind no ot
for the plaintit’s contention that it mly necessary that )
honld be corroborated as to one onl
1 vo that it is wof necessary that the interested party should |
rohorated upon e sxire ranisedd ine 1 1" N '
treating that expression as equivalent 1 Hm or ¢ ' { action
What is material evidenee in corvoboration of th Vi of the interests
party as to one part of his elaim ooy not Le of the shichtest importanee as
to anather or of the least value in enabling o jury to determine whether s
sherwise ) uncorroborated testimony ought to be eredited
Ihe Aet in my opinion plainly requives that lis ey v 1 t
parts) should be corroborated in some partienlar, |/ ' ersta
hat the rule has been diffevently laid de in e oue p er the

Radford v, Macdonald (1890), 18 AR, (Ont,) 167, approved
of in Parker v, Parker, 32 U.C.CP, 113

Green v, MelLeod (1896), 23 AR, (Ont 676, holds that

some other material evidenee™ muy either be direet or consist
of inferences or probabilities avising from other faets and
cirenmstanees tending to support the trath of the witness's state
ment.  In that ease the defendant admitted that she had received
the moneys sued for by way of chegque but stated that she had

so received them at the deceased’s request as his messenger and

Vover
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had in due course paid them over to him. It was proved that

for a number o

vears before the death of the dececased the

defendant—his sister-in-law—had been in the habit of getting

money for the deceased on his cheques: that the deceased was a
close, careful and intelligent man who lived for over a vear
after the transaetion in question and during that time eonversed
with many persons and made no complaint of the non-receipt of
these moneys. 1t was held that the defendant’s evidenee was
sufficiently  corroborated

MeDonald . McDonald (1903 W Can, S.CUR. D, lays
down the same prineiple In that ecase the faets and eireun
stances proved were held to result in such inferences as rendered
it improbable that the faets sworn to by the elaimant of a donatio
mortis causa were not true and as reasonably tended to giv
certainty to the contention of their proof.  Armour, J., who dis
sented thought that the evidenee did not go as far as that n
Green v, McLeod, 23 AR, (Ont.) 676

I think that from these decisions the rule may be laid down
that while it is true that where there are in issue a number of
properties, transactions or other items so distinet, separate and
independent that they might form distinet, separate and inde
pendent eauses of action on the one side or the other, corrobora
tive evidenee diveeted specifically to cach is prima facie essential
to meet the requirements of the provision of the Evidenee Aet
vet where an underlying conneetion between several items s
testificd to by the interested party and his evidenee is eorro
borated with respeet to some of these items so as to satisfy the

mind of the Court not only of the truthfulness and correetness

of his testimony with regard to the latter items, but of his
general eredibility and his evidenee is thereby corroborated as t
the residue of the items

This proposition is exemplified in the case of Sugden v, Lord
St. Leonards, 1 P.D. 179, where the evidence of Miss Sugden
who was largely interested, was as to the contents of a lost will

She was admittedly honest i

intention in giving her evidence
There was specifie corroboration of her statements as to the con

tents of the will in many instances, but in some instances there
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was no speeific corroboration; it was held that these cireum-
stanees constituted corroboration in regard to the latter instances.
23 AR, (Ont.)

676, where the defendant had admittedly received two cheques

It is also exemplified in Green v. McLeod, -

from the deeeased shortly before his death.  Her answer to a
elaim for them was that she was a mere messenger for the
ceased ; that she had gone to the bank and got the cheque cashed
returned to the house and paid over the money to the deceased
The fact that she was shewn in many other instanees to have
acted as she said she acted in the particular instanec in question
was aceepted as part of the corroborative evidenee vequired and
she was found not liable

This principle has its application in the present eas 1
There was a relationship between the deccased and the defendant
with regard to the pareels of land in dispute; that that relation
ship was something different from what appeared on the faed
of the document was admitted by the plaintiff, and this admis
sion is, it seems to me, of extraordinary weight,  The plaintiff
the deceased and the defendant—brothers and sisters—and other
members of the family lived cither in the same town (Edmon
ton) or within casy reach of ecach other for many years; visits
hetween them were of frequent oceurrvence; the relationship
the conduet one towards the other—of the defendant and the de
ceased was open to observation by the plaintiff and other mem
bers of the family through this long period of time and on the
evidenee thus gathered—evidenee mueh of whieh it would I
impossible to present to a Court—the plaintifft put forward a
claim based not upon the rights appearing on the face of the
documents, but one eontrary to them

(2) What preecisely that rvelationship was has been found by
the trial Judge in respeet of one of three pareels of land to he
that the deceased was a barve trustee for the defendant ; and this
finding was based on the testimony of the defendant corroborated
in accordanee with requirement of the Evidence Aet,

(3) The learned trial Judge expressed himself as being con
vineed of the honesty and substantial correctness of the defend
ant’s evidenee throughout.

Under these eireumstanees without more—though I think

Vover
"

Lerac
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there arve a number of additional corroborative eireunmstances
the learned trial Judge was, in my opinion, anthorized as a
tter of law to find as he did upon the faets, and if right in law

it is seareely contended that his findings of faet ean be disturhed

SIMMoNs, o Louis Lepage died in Edmonton intestate i
the fall of 1910, 1 s unmarried at the time of his deceas
and had hved for s ¢ Vears r 1o his dececase at a boarding

house in Edmonton with his s Vietoria Lepage, the defend

t this i ho 1 hoard 1 ve h %
nth pursum t 1 n le In een th hiel
ill be hereinat referred t \t his death he red
of a farm near Fort Saskatehewan, which w 1

st mortgage to the Great West Life Assurance Co, for $300

d subjeet to a second mortgage to the defendant, Vietoria L
page | he sum 1500, Tl s also 1 tered f1
lots 1 stuthdivision of the ( { 1d tor ) s

i lots desig )]
lots I an unregistered transfer to h self of ) tv lots 11

Ingle lots had been sold and ( | he purehasers
ing his lifetime m e, therefore, not subjeet to the nt

hich forms the subjeet of this action I'he defendant, \
Lepage, was registered owner of considerable property in the

( of Edmont I'he plaintiff, Martene Voye S i S
the defendant and of the deccased.  The defendant ‘ortunat

Lepage, Macaire Lepage and Napoleon Lepage, were joined as

defendants s only next of ki nd are brothers and sisto

e plaintiff and defendant, Vietoria Lepage,  Shortly after the
death of Louis Lepage, the defendant, Vietoria Lepage, obtained

grant of letters of administration of his estate and then trans
ferred to herself as heneficial owner the above named properties
which were in the name of her brother at his deccase The sm
of $383.75 in the bank to the eredit of the deccased was als
claimed by Vietoria Lepage as moneys belonging to her.  In the
inventory filed by her on application for the grant of administra

tion, the property of the deceased was inventoried at $50 per

sonal property
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The plaintifi s statement of elaim alleges a partnership en ALTA
tered into by the deceased and Vietoria Lepage for the purpose s.C
of carrying on business and acquiring lands and other property

e v Vover
and that pursnant to sueh partunership, Louis Lepage was in his J
Ler

lifotime jointly interested with the defendant in the lands here il

inbefore referved to, and the defendant, Vietoria Lepage, having  Smmons 4.
dealt with the same as her own property, and having sold and
disposed of other Lands to which the deccased was entitled, has
wrongfully vefused to aceount for the sime as part of the estate
of the deceased

The plaintift asks for a deelaration that the defendant, Vie
toria Lepage, is a trustee for the estate of Louis Lepage for the

said farm at Fort Saskatchewan free from the mortgage to her

of $4,500, and that she is sueh trustee as to the halt interest of ‘(‘
the deccased in the remainder of the land,  Three members of 5

the family, Napoleon Lepage, Louis Lepage and Charles, eame
from their home in the Provinee of Quebee to Mberta about the
vear 1891 and settled in the vieinity of Fort Saskatehewan, In
the same year the defendant, Vietoria Lepage, joined them as she
savs at the request of Louis Lepage.  She had been teaching
school in the Provinee of Quebee for seventeen years on a
moderate salarvy, $200 per year, when she left Quebee provine
Immediately upon coming to Aberta she vesumed her professio
of teaching at a salary of about $600 per year and continued
teach until 1904, when she and Louis removed to Edmonto

In vegard to the farm which is deseribed as the northeast
quarter of seetion 36, township 55, range 22, west of the fourth

meridian, the plaintift elaims that the mortgage o

#4.9500 does
not represent moneys loaned by Vietoria Lepage to the plaintifi

and sugeests that the mortg

was excented for the proteetion
of the property from any unwis disposal of the same by the
deecased

The evidenee addueed by the plaintff in support of a part v
nership is practically confined to the teansactions hetween the

deecased and Vietoria Lepage in regard to the farm,  In so fa

2~

as the real estate transactions carvied on in Edmonton subs
quent to 1904 arve concerned, the inference supporting a part

nership is sought to he drawn from the transactions prior to that
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date and from the faet that part of this property was in
the name of Louis Lepage at his decease

Dealing first then with the farm, it appears that Louis 1
page had no property when his sister, Vietoria Lepage, came to
visit him in 1891, She says she decided to stay in Alberta and
assist him to get established on a farm. He secured homestead
entry for the above quarter seetion and she says she lent him
money to purchase stock and implements

Napoleon Lepage, plaintiff s witness, a brother with whom
Louis was living in 1891, says there was a partnership and she
was to furnish the money, and that Vietoria gave Louis money to

get back to Quebee in the same year to see his parents, and that

he, Napoleon himself, borrowed $300 from Vietoria in 1901

This  brother also says that Vietoria furnished the money to
elear the homestead and to purchase eattle and horses for the
farm, and his only knowledge of the alleged partnership which
he has is what is told him by his brother Louis and his siste
Vietoria in 1891

It appears that subsequently a quarter seetion of land was
purchascd by Louis Lepage from the Canadian Pacifie Railway
and this witness cannot say who supplied the money, but the land
was subsequently sold and does not econeern this aetion Ly

Lamorcaux, a witness fo

the plaintiff, says Vietoria Lepage
bought eattle to put on the farm. Franecis Fortin, a witness for

the plaintiffs says that Louis Lepage was an edueated man and

a good business man. Upon this evidenee and upon the inferences

to be drawn from the actual business transactions between Louis
Lepage and Vietoria Lepage vests the plaintifi s elaim

In regard to the farming transactions, the documentary evi
denee is elearly corroborative of the defendant’s elaim that the
mortgage represented actual advanees made by her or at least
that this was the lnmp sum which the parties mutually agreed

should represent this indebtedness.  H. 111

wertson, a solieitor
practising in Edmonton, identified an agreement in writing (ex
54) made in 1895 and prepared by him then when he was a law
student in Taylor's law office in Edmonton. He says that there
was a dispute about the disbursements of some stock on the

farm and the document represents the settlement.  The doen

tween

questi
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ment begins by reciting the indebtedness of £5,000 and a real
estate mortgage on the farm of $5,000, and a chattel mortgage
on the personal property for the same amount dated April 22,

+) had entered

1895, and that the said mortgagee (Vietoria Lep
into control and possession of all the said lands and chattels and
is desirous of employing the mortgagor (Louis Lepage) to aet
as her servant in working and in using the land and property
thus deseribed so as to make the same remunerative and so as by
the profits to pay off said chattels and real estate mortgages.

The document then proceeded to reeite that Louis Lepage will

cultivate the said farm and look after the chattel for a salary of

» per month,  The agreement conceludes with the covenant of
Vietoria Lepage to the effeet that when by virtue of this arrange-
ment the indebtedness is returned retived, she would discharge
the said mortgage

The parties were in a lawyer’s office for the purpose of ad
justing difficulties and an agreement is made presumably after
they had stated exactly what the relations were which existed
at that time, but no suggestion of a partnership oceurs.  Subse
quently Vietoria Lepage wished to obtain an $800 loan on the
security of the farm and it was arranged that the $5,000 mort
gage should be diseharged by Vietoria Lepage and a first mort
gage to the Great West Life Assuranee for $300 was registered
and then Louis Lepage exeeuted a seeond mortgage to Vietoria
for $4,500. Just why it was not reduced to $4,200 does not

clearly appear. A number of witnesses for the defence gay
denee of admissions made by Louis Lepage to the effeet that he
was in the employment of his sister at a salary of 35 per month
and that he had transferved all his property to his sister Vie
toria Lepage and that she was supporting him.  The deceased, it
is admitted, was a shrewd man and well edueated, but was ad
dieted to drink and apparently relied upon his sister to earve for
him and provide a home for him.  The learned trial Judge ac
cepted the explanation of the defendant as to the rvelations I
tween her and her brother in regard to the various properties in
question

When they eame to Edmonton in 1904, she alleges she em

barked upon real estate speeulations and her brother had a better
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least a beneficial interest in these properties and that is eor
roborative of the defendant’s version that each transaction was
not an isolated one, but that cach arose out of and formed a part
of 2 general business relation thronghout the whole of which her
brothe: aeted as her business agent and employee,  In this view
then, each transaction should not be sepavated and, therefor
would not come within the rule enumerated hy Osler, . in Cool
v. Grant, 32 U.C'.R. 511 It might quite properly be said that
if the plaintifit had based her elaim upon the faet that these pro

perties were in the name of the deceased and that priomd

was the sole beneficial owner, that the defendant would be ealle

upon to substantiate her version of each transaction by eorrvo
borative testimony

This was not, however, the ease which the defendant was
called upon to meet At the argument upon the appeal counsel

for the plaintift’ announeed that he withdrew the elaim to an i
terest in the Dorval lots and lot 135 in bloek 9 of the Hudson's
Bay subdivision, and consented that the favm should go to the
defendant in satisfaction of her mortgage.  While the statement
of counsel removed these properties from the dssue, the evi
denee at teial in regard to them is before us and has an important
<Dhearing on the issues in regard to the remaining property, which
was in the name of the deceased. 1T am glad to be able to eon
to the same conelusion as the trial Judge, that the defendant

has satisfied the onus placed upon her in regard to the lands
juestion, and although the summary method of obtaining tith
through the administration grant might scem open to eriticism
her counsel assumed full vesponsibility for this, and stated it was
done under his adviee, and although in the vesult she aequirved
considerable property through the means of real estate speen

monton, she scems at all

lating when the same was rife in
times from 1891 until the deecase of her brother to have under

ken to hold up, eare for, and maintain an unfortunate brother
who was, through the influenee of drink, unable to look after

himself, and that during the same period there is evidenee which

strongly suggests that the plaintifft in this action was only too
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willing to have that care shifted upon the defendant, Vietoria

Lepage

I would, therefore, dismiss the appeal with costs

Appeal dismissed

CANADIAN PACIFIC R. CO. v. CANADIAN OIL COS.
CANADIAN PACIFIC R. CO. v. BRITISH AMERICAN OIL CO.
Judicial Committee of the Privy Council, The Lord Chancellor Viscount

Haldane), Lord Dunedin, Lord Moulton, Lord Parker of Waddington, and
Lord Sumner.  July 14, 1914

1. Cannien § IV B-522)-Joixt tHrovGH ToLes— Ramway  Boakp
JURISDICTION — ABSENCE OF EXECUTIVE ORDE}
I'he Board of Railway Commissioners for Canada has jurisdiction by
virtue of the Railway Act see. 26 to make a declaratory order as against

the carrier that rates exected by it between certain dates were illegal
though by reason of a subsequent change in the authorised tariff no
executive order was necessary nor was any made by the Be

‘an. S.(

anadian fic v. Canadian Oil Companic
Can. Ry. Cas. 201, affirmed

2 Canriers (§ IV A-—519)—Boarv or Ramway CoMMISSIONERS —JURISDIC

TION-—STANDARD, COMPETITIVE OR THROUGH TARIFFS—RAILWAY AcT,
Bc, 321
N 3121 of the Railway Act (Can ipplies to all tariffs whether
standard, « petitive or through tariffs

ConsorLipatep appeals from the judgment of Supreme Court
of Canada dismissing appeals from an order of the Board of
Railway Commissioners for Canada in favour of the respondents
on an application complaining of an over-charge in rates for
carrying petroleum from the United States to Canada

I'he appeals were dismissed

Sir R. Finlay, K.C., F. H. Chrysler, K.C. and Geoffrey Lawrence

for the appellants,
Balfour Browne, K.C'., for the respondents

The lgment of the Board was delivered hy

Lorp Dunepin:In these consolidated appeals exception is
the Supreme Court of

taken to the unanimous judgment of
Canada affirming a determination of the Board of Railway Com-
missioners

The dispute arose in connection with the through rates charged

by the Canadian railway companies on petroleum and its produets
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carried from certain points in Ohio and Pennsylvania to Toronto IMP.
and other points in Canada,  The oil companies considering that P.C

they were aggrieved by the rates which had been exacted from o i

them since January 1, 1907, presented, in August 1910, three ll’\lllll
& " g 4 z . 3 . Co
applications to the Board of Railway Commissions against the o
CANADIAN

two Railway companies asking for a declaration that they had s
been over-charged, in respeet that the railway companies had
refused to carry petroleum and its produets at joint tariff rates
for the fifth elass in accordance with the official classification

d The three applications were heard together, and judgment
was given in all on May 16, 1911, The order pronounced in
each case, though not in exactly the same words, was really
“ exactly the same, and it is sufficient here to quete that pro-
it nounced in the application of the Canadian Oil Cos, Limited,
i against the Grand Trunk and the Canadian Pacific which was in
these terms
14
It is declared that the legal rates chargeable on petrolenm and its
o products in earloads, from the said shipping points in the States of Ohio and
T, Pennsvlvania to Toronto, Ontario, were the fifth elass joint through rates
ineffect at the time the gaid shipments moved, as shown in the joint throngh
er taviffs published and filed with the Board, and in secordance with the
official elassificntion No. 29, and subsequent issues thereof
}‘ Jo P Manes
irt Chief Commissioner
of Board of Railway Commissioners for Canada
its - ¢ &
. I'he Board granted leave to the railway companies to prosecute
or . . . . "
an appeal on the following question of law:—*Did the Board
place the proper legal construetion on the documents referred to
in the judgment "7 In addition to this, by means of an application
e, in Chambers, the companies obtained leave from Mr. Justice
Idington to raise upon this appeal the additional question of
whether the Board had jurisdiction to make the order it did. i
The facts which raise the dispute may be very shortly stated, \
The railway companies in conjunction with the corresponding i
n is i railway companies in the United States filed a joint tariff which i
of speecified eertain rates for the different elasses, as per the official
m- classification in use in the United States,  Up to January 1, 1907
the official elassifieation did not elassify petroleum or its produets,
ged which were accordingly earried at a special commodity rate,
ucts being the sum of the local rates, On January 1, 1907 official

S 19 .
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classification No. 29 came into foree. This elassification inserted
petroleum in elass 5. The result of this was to apply the fifth
class rate to petroleum and its produets. In other words, taking
a concrete instance of a transit in question, the through rate
became 20 cents per 100 Ibs. instead of 32 cents per 100 lbs. In
order to avoid this result the railwvay companies filed with the
Board documents which they entitled supplements.  The wording
of those supplements, and the dates at which they were declared
to be effective varied somewhat. One illustration will suffice,
The Indianapolis Southern Railroad Co. with the concurrence
of the two Canadian Railway Companies filed the following:—

Rates named in above deseribed tariff will not apply on petroleum and
its products to points in Canada.  Rates to Canadian points will be on basis
of lowest combination to and from the Canadian gateways,

The question therefore on the merits is simply whether such
a proceeding was effective to relieve the railways from their
obligation to carry petroleum at fifth class rates.

The question as to jurisdiction arises thus: The railway
companies would not deliver unlcss the sum of the local rates was
paid. The oil companies were therefore forced to pay the higher
rate, and this continued up to the time of the presenting of the
application to the Railway Commissioncrs, By the time, however,
that the application came to be disposed of, the railway com-
panies of their own free will had consented to carry at fifth class
rates. In these circumstances an order of the Board could only
be declaratory , as it was unnecessary to pronounce an executive
order. And the railway companies contend that such an order
is ultra vires of the Board.

The Supreme Court of Canada held unanimously that the
Board had jurisdiction to make such an order. Their Lordships
agree with that view and concur with the reasons set forth in the
judgments of the learned Judges of the Supreme Court. Sec. 26
of the Railway Act confers jurisdietion on the Board
to inquire into, hear, and determine, any application of a party interested
complaining that any company has done or is doing any act,
matter, or thing, contrary to, or in violation of this Act, or the Speeial Act.
If the charges exacted were illegal charges because the Acts did
not allow them, it seems clear that the railway companies were
doing something contrary to or in violation of the Aets, and it
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seems impossible to refuse a person interested a dec

ition to
that effect. It was urged by the companies that a declaration

was in the circumstances unmeaning as to the future, and would
only prejudice them as to the past in a possible action of repetition.
It is probably not right to allow considerations as to actions of
repetition to enter into the matter if the point on jurisdietion be
clear.  But even if it were it is evident that the railway com-
panies suffer no real prejudice.  Any action tor repetition to be
successful must begin in substance though not in form by a
declaration of right.  All pleas of a prejudicial character based
on the fact of money in fact paid, settlement with other parties,
&c., will be just as good or just as bad as replies in a future petitory
action, whether the declaratory finding —if sueh is justified on the
merits—is settled for the first time in that action, or is taken as
settled by the determination of the supreme tribunal in this.

Turning now to the merits.  Argument was adduced to their
Lordships on various topies, embracing the rights of railway com-
panies in Canada to resist joint tarifis filed by American com-
panies, subjects which were dealt with in what is known as the
Stoy Case (43 Can, S.C.R. 311). In the view of their Lordships
such topies do not arise for decision in this action, and their
Lordships express no opinion upon them. It seems to their
Lordships that there is a short ground of judgment which is
conclusive so far as this case is concerned.

All tariffs are composed of two parts, (1) what may be termed
the tarifi proper and (2) the classification. Now the matter of
classification is regulated by see. 321 of the Railway Aet which
applies to all tariffs, whether standard, special, competitive, or
through, and that section is as follows:

1. The tariffs of tolls for freight traffie shall be subjeet to and governed
by that classification which the Board may preseribe or authorise, and the
Board shall endeavour to have such ¢l fication uniform throughout
Canada, as far as may be, having due regard to all proper interests

4. Any fre’ Mt classification in use in the United States may, sub-
ject to any orc  or direction of the Board, be used by the company with
respect to traf! and from the United States.

Joint tariti. for through routes from points outside Canada
into Canada (which is the class of traffic referred to in the ap-
plication) are regulated by see. 336, which is in the following
terms:
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As respects all traffic which shall be earried from any point in a foreign
country into Canada or from a foreign country through Canada into a foreign
country by any continuous route owned or operated hy any two or more
ompanies, whether Canadian or foreign, a joint tariff for such continuous
route shall be duly filed with the rd

The effeet is preseribed by see. 338

Joint tariffs shall, as to the filing and publication thereof, be subjeet

to the same provisions in this Act as are applicable to the filing and publica

tion of local tariffs of a similar deseription; and upon any such joint tariff

being so duly filed with the Board the eompany or companies shall, until

such tariff is superseded or disallowed by the Board, charge the toll or tolls
s specified therein: Provided that the Board may exeept from the provisions
of this section the filing and publication of any or all pussenger tarifls of
foreign Railway Companies

I'he Bourd may require to be informed by the compuny of the pro
portion of the toll or tolls, in any joint tariff filed, which it or any other
company, whether Canadian or foreign. is to reccive or has received

Now in the first ease it is admitted that a joint tarifl was
filed; and it is admitted that the companies did not, so far as the
classification is concerned, ma'» use of a elassification which the
Board has preseribed or authorised, under see. 321 (1), but

availed themselves of the liberty given them by see, 321 (4) to

use a classification in use in the United States, What, however,
the railway companies sought to do by means of their so-called
supplements was to introduce a elassifieation which was neither

a classifieation in use in the United States—for that ex-hypothesi

was No. 29 which they sought to amend—nor a elassification
authorised by the Board, for no one says that the Board ever
authorised the charges proposed by the so-called supplements
This in their Lordships” judgment was quite beyond their powers
with the result that they proceeded to exaet charges which were
not sancetioned by any joint tariff framed with elassification in
the way in which the statute permits it to be framed

Upon this short ground, and without entering into the other

matters argued, their Lordships are of opinion that the Supreme

Court was right in upholding the jurisdiction of the Board to
make the order it did, and in deciding that that order embodied a
declaration which was right on the merits; and they will humbly

advise His Majesty to dismiss the appeals with costs,

Appeals dismissed

m
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FISHER v. ROSS
Mawnitoba King's Beonch, Galt, Octuber 28 1914
Lodupeyest (11 D—112 VGREEMENT 0F satk—Forbctostge—Repea

TION - PERSONAL  REMEDY —Mogatorit s Acr, 1914 Maxy \r
PLICABILITY TO PENDING AN WELL AS SUBSEQUENT ACTIONS

Fhe period of one year to be allowed for redemption of land ande

the Moratovinm Aet, 1914, Man see, NiLin Comrt deerees applies
not only to actions commenced after the passing of the Aet, hat
to actions then pending

2o Morarorivy (§ l—1)—Moratortey Acr, 19014 (Max
FORECLOSURE ACTIONS—RIGUT TO PERSONAL JUDGMENT

Exrver or s

Nection 5 of the Moratorivm At 1O Mo, which stayvs aet
the re

very of possession of the land charged” until aft

asix months” period does not Tt the vecovery of a personal judgment

for the amount due under a sale agreement for principal nterest
and where an action which was pending when the Aet was passed had
not proceeded to the entry of final judgment hefore Augnst Ist, 1914
the limitation of see. 4 as to actions to enforee a covenant or agre
ment in respect of lands does not prevent the subisequent 1 e up
of judgment, although it stays procecdings to enforee payiment by writ

of exeeution or by registration of the jndgment

Actiox for foreelosure under an ¢

rreement of sale, the de
fenee invoking the Moratovium Net, 1914 (Man.) as to form of
judgment and redemption rvights,

Judgment was given for the plaintift, with stay as to enfore

ment,

J. P. Foley, for plaintiffs,

Gavr, J.:—Motion for judgment.

In this action the plaintifis issucd their statement of elaim on
June 6, 1914 ; the defendant was personally served on June 10
interlocutory judgment was signed on July 6, and the aetion
came before the Court on motion for judgment on September
23. The plaintiffs allege that under an agreement for sale dated
June 29

1911, the defendant agreed to purchase from the plain
tiff's eertain lands in Manitoba, for the sum of 6,000 payable as
follows : $1,000 in cash; $500 on April 1, 1912 $500 on the first
day of April in each year thereafter until the whole of the par
chase moneys were fully paid and satisfied, together with interest
at the rate of 7 per cent. from the date of said agrecment on so
mueh of the said sum as should from time to time remain unpaid

whether hefore or after the same beeame due, such interest to
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beeome due and be paid with cach payment of prin mey
and the first of sueh payments of interest to beeome due and be
paid on April 1, 1912, It was further agreed that all interest
o beeoming overdue should forthwith be treate S P Darse
money and bear interest at the rate aforesaid

The plaintiffs also allege that at the time of the
ment there were two mortga

egistered against the said land

in favour of the Toronto General Trusts Corp. and Edith L. Mid

dleton, to seeure payvment of the sums of $#875 and $160 respec
tively, which the defendant covenanted and tO assUme
and pay off’ and to save harmless the plaintiffs in vespeet thereod

The defendant also covenanted to pay taxes 1 insure the huild

ings on the land. 1t was further provided by the s

that in the event of default being made by the defl tin the
payment of prineipal terest, taxe P ums of sranee, or
any part thereof, the wi purehiase 1 ) " ’
ment sceured and at that thme remaining nnyg | shoul t one
become due and payable

The plaintiff's allege that on April 13, 1913, tha

owing and unpaid by the endant to the plaintiffs | past due

payments of prineipal and intevest the sum of $823.35, and they

also allege subsequent defaults.  Partienlars of the amonnts due
for prineipal and interest appem the statement i i
the plaintifls « Specid nerformane h) Pavment of

the amount due for principal and interest ¢) In ¢

payment that the rreement be eancelled, and the detend

foreclosed of and from all equity of redemption in the sa

lands d) That the detendant be ordered forthwith to delive

up possession of the said lands ( Further

and costs of action

On September 18, that is to say, a few days before this motion
was heard, the legislature passed an Aet vespeeting Contraets
Relating to Land, commonly known as the Movatorium Net. The
question is, having regard y the provisions of the said Aet, wha
velief, if any, the plaintiffs are entitled to

Dealing first with the personal remedy of payment. See, 4
|i|'n\]<|1'\:

No action shall be brought to enforee a covenant or agreement (o pa

money contained in any such instrument, exeept as hereinafter provided
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until after the lapse of six months fron
pavment giving rise to sn

vrit of exeention or 1 tration of aval
petion now pendi vherein

said first day of Angust, 1914

from the coming into force of this Aet if

the principal money sceured by

The first elause of this seetion need not he cons
relates to actions not vet commenecd 'he second elause
to actions pending, but ““wherein final judement has
entered before the said first day of August, 1914 Sujp
case in whieh final judgment was entered on July 31
loes not appear to affect such a ease at al Suppos
case in which final judgment was entered on Anwust |
ceedings upon the judgmer ¢ s 1 0 t
coming into foree of the Aet. n Iv, September I8, i th
ment recovered ineludes the p al money seenr
instrument or any portion thercof

Sce, 4 prohibits proecedings to enforee any judg

be recovered after Auenst 1. hut does not appear to
fere with the entering up of jndament

Dealing next with the vight to foreclosnre [<p

s follows

In all actions fo miption " " '

thereon and in all act roproceed 1

t registrar, foreelo

in section two hereof, tl riod to be allowed for redempti
by the Court or hy the Mast moar
I 1 el inoa il tions 1
closure or sale, in whieh the time fised for redemption
t day of July, 1914, the san reby extended f

date so fixed for redemption, and no order for foreclosure

be made in any such action until after the lapse of sueh extonded |

If the first elause of the seetion had been limited

not vet ecommenced, as is the case with see. 4. 1 should h

hold the seetion inapplicable, because, althongh the aet

pending, no time has yet been fixed for vedemption. But
appears to'be no such limitation.  The words arve, **In all
for the redemption of land, foreclosure, ete. the
to be allowed for redemption shall be one yea
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think these words apply to a

I actions whether pending or not at
the date of the Aet

Dealing next with the elaim to possession, whieh appears in
the statement of elaim.  See. D of the Aet provides

Notwithstanding any provision contained in an wh instrument, no
wtion 0L " nt rt for the recovery I possession of the land
irged by any such instrument shall be brought taken until after the
lapse of = months from the happening defanlt in pavment of any of the
mon seenred thereh TR =il wetion I eeding be pending
it the time of the coming into foree of this Aet, the same shall not I
proceeded with or continued until after the lapse of six months from the
rid last-mentioned date, nor shall any der or judgment for the recovery
of an el land, made fter 1t st day of Jdaly
for ! comn nt I ‘ et | ntoreed b m writ

! oth ' f any Com ) v the lapse of mont

This elanse manifestly stays all pending proeeedings for the
recovery of possession until after the lapse of six months from

September 18, The question

s, has the seetion any wider effect
than staying the elaim to possession, It says If any sueh
action or proceeding be pending at the time of the coming into
foree of this Aet, the same shall not be proeceded with or con
tinued until after the lapse of six months.”” ete. 1 think this
seetion ought to be construed as being intended to deal only with
a claim to possession and that it leaves untouched any personal
or other remedies sought in the action, whieh arve dealt with in
the carlier seetions of the Act

Up to the passing of this Aet, the plaintiff had a perfeet right
to all the relief which he elaimed.  In construing such a statnt

Maxwell (Interpretation of Statutes, 3vrd ed.) says, at p. 399

Statutes which encroach on the rights of the subject, whether as regards
person or property, arve similarly subject to a striet construction It is a
recognized rule that they <hould be interpreted, if possible, so as to n

speet such rights It is presumed, where the objeets of the Aet do not
obvionsly imply such an intention, that the Legislature does not desire
to confiseate the property or to encroanch upon the rights of persons, and it
is therefore expeeted that if such be its intention it will manifest it plainly
if not in express words, at least by clear implieation and beyond reasonable

I think the present statute should be construed in such a

manner as to not interfere with the plaintiffs’ rights to any
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Ross
greater extent than is expressly, or by necessary implieation
provided.  On the one hand it stays all that portion of a plain

tift s elaim whieh relates to redemption, foreelosure, payment of

prineipal or possession of land, but on the other hand. it fails to
impose any stay upon the plaintift’s vight to sign final judgment
for all the money due to him, whether prineipal or interest, and
it preserves the usual remedies to recover his interest

Lastly, dealing with the elaim for interest.  See, 4

alopro
vides as follows:

Notwithstanding anvthing contained in this section s may
brought upon covenants or agreements for t pavment of in toon un
paid principal at the vate specified in neh instrament or of taxes
preminms of insuranee on buildings on any sueh moas e sam
shall 1w in vl vpon the Vet f lgment in om " 1
W Writ or writs of exeention against the go £ the defendant may |
issued and enforeed. but no o e of the judgment shall be issued o
registered against any land iy mtil af f x

months from the date of su indgment

The language employed by the legislature in sees. 3 and 4 is
far from elear, but see. 4(a), at least, allows actions to be hronght
upon covenants or agreements for the payment of interest on un
paid prineipal and for taxes, and preminms of insurance.  Even
this clause is ambiguous to this extent, that while it provides
that aetions may he brought, it says nothing about aetions now
pending, of which there are a great number alveady before this
Court.  Bearing in mind that the Aet operates as an interfo
enee with the |

gal vights of persons, | think it onght to be con
strued in such a manner as to minimize the havdship imposed
npon those who arve legally entitled to their money.  No good
reason ean be suggested for allowing persons to hring an action
for interest and yet denying this relief to those who have alveady
brought their actions. | would, therefore, construe see. d(a) as
applying to pending as well as future actions.  But it will In
necessary to sever the interest from the prineipal. 1 see no rea
som why this should not he done.

Under Rules 259 and 260, where an action is brought for the
foreelosure of any mortgaged property or of the vights and in
terests of the purchaser under an agreement of sale of Tand the

defendant or other person entitled to redeem may. cither hefor
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or atter judgment, move to dismiss the aetion upon paying imto
Court the amount then due for prineipal, interest and costs

ceording to the terms of the morteage or other instrument with

out refercnee to, and notwithstanding anv provision therein for

the aceeleration of the time or times for payment of any subs

quent instalment or instalments of such prineipal in casc

of default of payment of an overdue instalment nin

cipal or interest and he shall thereupon be velieved 1«

m the con
sequences of non-payment of so mueh of the prineipal money and
interest as may not then have become payable by reason of the
lapse of time

The plaintiffs were quite within their vights when they con
meneed this aection, and relied upon the aceeleration elause in

ir agreement The legislature has intervened staved

proceedings as far as regards the prineipal money, but it ex
pressly authorized the plaintiffs to recover their interest,  The
amount due for interest, taxes and costs ean readily b See)
tained by a reference to the Master

For the above reasons 1 find the plaintifi's entitlec

Judgment for the amount due to them for prineipal mone N
set forth in the Statement of Clain 2) Judgment for the
mmount due to them for interest and taxes, to be ascertained by
a reference to the Master to fix the amount, together with the
plaintiffs’ costs of action, and of said referenec le o1

tle the plaintifis to enforee payment of the total amount
thereof ; (3) Foreelosure of the agreement in the Statement of

Claim mentioned, unless the amount due for prineipal, interest
taxes and ecosts, together with interest thereon to date of pay
ment, be paid within one year from the date of the Master’s
report

Leave will be reserved to the plaintiffs, in ease the above-men
tioned Aet be repealed under the provisions of see. 10 thereot
before the expiration of the said period of one year, to apply
to the Court to vary this judgment and for such further and

ither relief as they may appear to be entitled to

Judgment for plaintiff




LR.

“It“
Osts,
vith-
i for
1hse

casc
nwin
con
and
' the

19 DLR. Crry oF Toroxto v, Enias Rocers Co

CITY OF TORONTO v, ELIAS ROGERS CO

" N ( t i 2 n 1l .1 1 /A
Sutherland and Leiteh, JJ,  Marel "
1. Bunmses I A—ba BUILmisG PERMITS—MUNICIPAL REGULATIONS——
By-LAw, ULTRA VIRES "
A five limit by law n t Mu | \et WS )
thorizes a munieipal « I to prohil
e main walls of whiel not of
for excess of jurisdietion if it irports t nel t | bhition
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ArpreAL by the defendants from the judgment of Larcirorn,

J., at the trial, on the 3rd November, 1913, in favour of

plaintifi's

The following statement of the faets is taken from the judg
ment of Muorock, (L. Ex

This aetion is brought to restrain the defendants from ereet
ing a eertain building within what is known as limit < 1,"" in the

city of Toronto, and the plaintifis’ case is. that the proposed

ereetion would be in contravention of the provisions « W
No., 6401 of the Corporation of the City of Toronto, the iff's

In the statement of elaim the plaintiffs allege t} o de
fendants are lessees of eertain lands in that port e city
of Toronto known as limit ““B,”" and are proposi t ther
on certain buildings, the outside walls of whiel f frame

covered with galvanised iron: that on the Ist April, 1913, the
plaintiffs enacted a by-law number 6401, which provides
amongst other things, that the outside and party walls of all
buildings in limit ‘B’ shall be construeted of brick, stone, con
erete, or other approved of ineombustible material; that the

outside walls of the proposed building arve to be frame, covered

with galvanised iron, and not to be of brick, stone, conerete, or

other incombustible material; and that, therefore, the defend

ants have no right to ereet such buildings
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ONT The plaintiffs further allege in their statement of elaim that
S0 by-law 6401 provides that the erection of any building shall not
Crox be commenced in said eity until a permit for such erection shall
Ol have been first obtained from the plaintiffs’ inspeetor of build

l'oroxto - g
ings: that they have no such permit; that the defendants are

'
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| Co first obtained such permit; and they ask that the defendants be

erecting certain frame buildings upon said lands without having

Statement  restrained from ereeting upon the said lands any buildings other
than those of brick, stone, conerete, or other approved of incom |
bustible material ; and also that they be restrained from erecting
any such buildings on said lands without having first obtained a
permit from the said inspeetor

The defendants in their statement of defence allege that on
the Sth May, 1913, they applied to the plaintiffs’ architeet for a
permit for the ereetion of eertain buildings, plans and specifica
tions of which were filed with the plaintiffs, and that on or about
the 21st May, 1913, they received a permit from the said arehi
teet authorising the construetion of the buildings deseribed in
the said plans and speeifieations; that on the 22nd May, 1913,
they located the site for the proposed buildings and commenced
building operations and proeceded with the contemplated work
until forced by the proeeedings in this action to abandon the i
same,  They also allege that the outside walls of the proposed
buildings are to be of approved incombustible material, and
that the said architect so eertified by issuing the said permit

They also elaim that the said by-law is ultra vires.

There is no dispute as to the faets. The defendants filed
with the city architeet (who is also the inspeetor) the plans and
specifications for the proposed buildings. Certain changes were
made by the architeet, and that officer issued to the defendants a

building permit. " Thereupon they began the work and eontinued

building operations until restrained by an injunetion. :
The learned trial Judge, considering himself bound by Badley !

v. Cuckfield Union Rural District Council (1895), 64 L.J.N.S
Q.B. 571, gave judgment in the plaintiffs’ favour; and trom that

judgment the defendants appeal.

The appeal was allowed

——
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M. K. Cowan, K.C'., and J. W. Pic kup, for the appellants

argued that the plaintiffs were estopped from enforeing their b

law No. G401 by reason of the permit granted to the defendants

to build aceording to plans and speeifications filed, and the

action of the committee on property of the plaintiff corporation
in authorising the issuance of sueh permit by the city avehiteet

who was the inspeetor under the by-law.  The by law provides

that the inspector *““may permit sueh deviations from the hy-laws
regulating the ervection of buildings i

1 special cases as, in his

opinion, will afford proper and safe constraetion under the

cirenmstanees,”” and the permit granted by the inspeetor was a

exereise of his diseretion under this elause.,  The seetion of the

by-law relied on by the plaintifts was ullra vire

v, as it assumed t
prohibit the ereetion of buildings with main walls of i

the walls of the building in question are of such matervial.  The

referved to Athens v. Georgia Railroad (18830, 72 Ga, 800 Wao
ters v. Pontypool Local Board of Heallh $1 L) 9
T97; Stee v, Corporation of Bradford (1863), 1 Gifl, 262 N

man v, Plumstead Board of Works (1885), 10 App. Cas, 229
Attorney-General v, Camphell IST: 19 Gy, 209 (

Warion v. Robertson (1899, 84 1L App. 1083 City of Bufiala

Chadeayne (1889), T N.Y. Supp. 501; Thompson v, Fail

Local Board (1881 16 .17, 21

siwartl

Irving S. Fairty, for the plaintiffs, the respondents, argued
that the plaintiffs could not be estopped by any action of a com
mittee or officer of the couneil from enforeing a hy-law thereof
The seetion of the by-law granting the inspector power to allow
deviation from the striet terms of the by-laws governing the
ereetion of buildings did not elothe him with anthority to dis
regard the provisions of the hy-law as to their location so as t
set at naught the seetions ercating five limits.  The walls of the
proposed building were of wood, not iron; and, i the by-law did

assume wrongfully t

v prohibit iron buildings, the hy-law wvas
severable, and the valid portion thercof sufficed to prohibit the
building in question.  He veferved to City of Toronto v. Williams
(1912), 27 O.1.R. 186; Yabbicom v. King, [1899] 1 Q.13 444
Badley v. Cuckfield Union Rural District Council, 64 1..0.N.S
Q.B. 571 Re Ryan and MeCalliom (1912). 7T DR, A20: ity of
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Toronto v. Wheeler (1912), 4 DUL.R. 352, 3 O.W.N. 1424 City of
Toronto v, Garfunkel (1912), 23 O.W.R. 374

Mareh 30. Muvrock, (). Ex.—The provisions in the Con
solidated Municipal Aet, 1903, authorising municipal corpora
tions to regulate the erection of buildings arve as follows

Seetion 542: ““By-laws may be passed by the councils of
cities .

1. (a) For regulating the ereetion of buildings

b) For preventing the erection of wooden buildings

¢) For prohibiting the erection or placing of buildings
other than with main walls of brick, iron or stone, and roofing
of incombustible material within defined areas of the city,”” ete

The following appear to be the provisions of the by-law in
question material to the present easc

Seetion 1 deelares that ““the ity architeet and superintend
ent of building shall be the inspector of buildings, whose duty
it shall be to see that the provisions of this by-law are carried
out.’

Seetion 2 deelares that ““the ercetion . of any building

must not he commenced until a permit for such
ercetion or alteration shall first be obtained from the inspeetor
of buildings by the owner or his agent, and no such owner o1
agent shall proceed with the ereetion or alteration of anv build
ing . . until such permit has heen obtained.”’

Seetion 2 requires applications for permits to be made in
writing

Section 3 requires that when “‘an application for a permit is
made . drawings and specifications sufficient to enable the
inspector of buildings to obtain full and complete information
as to the extent and character of the work to be done must he
submitted with such application.”’

Section 4 deelares that, **if the matters mentioned in any ap
plication for a permit or if the drawings or specifications sub
mitted with such application indicate to the said inspector of
buildings that the work proposed to be done will not eomply in
all respeets with the provisions of this by-law, and all civie re

gulations, he shall not eertify to the same, and such certificatc
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shall not be given until such application, drawings and specifi

cations shall have been made to conform in every respeet with

the requirements of this by-law and all eivie regulations as
above referred to.”’

Seetion 5 is as follows: ' When such applications, drawings

and speeifieations conform to this bhy-law and all eivie regula

tions, the said inspector of buildings shall stamp the plans and

specifications with the official stamp of the department and issu

the permit to build, it being conditional, however., that the

stamped plans and speeifications above veferved to arve at all

times to be kept on the work and available to the

inspector of

buildings or any of his assistants It is also provided that

neither the granting of a permit nor the inspeetions which will

be made by a eivie official or officials during the erection of a

stracture in any way relieve the owner or his agent, or the

architeet of such strueture, from full responsibility for the

carrying out of the work in striet accordanee with the plans and

specifieations approved of by the superintendent of buildings o
for the stability of the strueture until fully completed and ac
cepted by the eivie authorities,’

Seetion 6: ““The said inspector, who is hereby appointed for

this purpose, may permit such deviation from the by-laws regu
lating the erection of buildings, in special cases, as, in his opin
ion, will afford proper and safe construetion under the eireum
stances. '

Seetion 139 is as follows: **In limit * A’ the outside and party
walls of all buildings shall be construeted of brick, stone, conerete
or other approved of incombustible material, and no wooden
structures of any kind, exeept as hercinafter provided for, shall
be erected, and all roofs shall be constructed of incombustible
material, exeept roofs of dwelling-houses not more than two
storeys and attic in height, or thirty-five feet to the highest point
of the roof, and outbuildings not more than sixteen feet in height
to the plate, or twenty-five feet to the highest point of the roof
which may be shingled as hereinbefore specified nnder the title of
roofing. 1t is. however, provided that this seetion is not intended
to apply to a verandah on the first floor only of a dwelling

house. "’
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Section 140 of the by-law deelares that *“in limit * B’ all out
side and party walls, exe pt hereinbefore or hereafter otherwise
speeified, shall be built of similar materials to those specified in
the preceding seetion for limit A7 "7 ete

The main point to determine is, whether the by-law is for any

reason ultra vires.  Seetion 542 of the Consolidated Munieipal

Act of 1903 authorises the couneil to pass a hy-law prohibiting
the erection of any building whose ““main walls™ are not of
briek, iron or stone

The by-law in effeet prohibits the ereetion of any building
whose “outside and party walls™ are not ““construeted of hriek
stone, conerete or other approved of incombustible material.”” 1t
thus omits iron, one of the materials named in the statute, and
adds ““eonerete or other approved of inecombustible material
not named in the statute

The couneil has no power to pass a by-law prohibiting the
erection of a building whose main walls are to be of iron: but
this they purport to do by their by-law, unless the words **other
approved of incombustible material”” unqgualifiedly inelude iron
The by-law contemplates some one approving of the proposed in
combustible material, and that his approval shall bhe neeessar

n order to the taking of the proposed building out of the

prohibited elass. It is not sufficient to say that such a person

would in all human probability approve of iron. Ile is not

bound to do so: and, if he withheld his approval, then the pro
posed building would, under the by-law, fall within the pro
hibited class

So far as the material of the main walls is coneerned, any one
has the statutory right to ereet a building whose main walls are
of iron, and the council has no right to prevent him doing so; but
under their by-law they do deprive him of his statutory right
and substitute therefor the arbitrament of some unnamed person

In this respect the hy-law is, in my opinion, ullra vires; and
therefore, the seetions containing the unauthorised provisions
should be set aside

It may be that in other respeets the by-law contravenes the

provisions of the statute: but, as 1 have reached the foregoing
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conelusion. it is not necessary to consider other possible ob
Jeetions

I therefore think, with respeet, that the judgment appealed
from should be reversed

The defendants, having obtained a permit from the eity arehi-
tect authorising them to ereet the proposed building, began its

construetion: but, on the ground that it would contravene the

by-law in question, have been restrained at the plaintiffs’ in
stance by interim injunetion and judgment at the trial from
continning the work, and they are entitled to payment of any
damages oceasioned to them by sueh proceedings, and for such
purpose it should be referred to the Master to ascertain what
if any, damages the defendants have sustained

The defendants arve also entitled to their

costs of aetion, in

cluding their costs of the interim injunetion proceedings and

of this appeal
Lerren, o I agrec

MaGre, J.A The eity corporation do not elaim to uphold
the action or the judgment appealed from, exeept under see. 140
of by-law No. 6401, passed on the 1st April, 1913

That seetion in effeet enacts that, within the distriet known
as limit B, ““all outside and party walls shall be built of brick
stone, conerete, or other approved of incombustible material,’
but permits “‘one and only one wooden stable™ of speeified
limited size, if covered with rougheast or galvanised metal siding
and if the shingles used be Taid on a sheet of ashestos paper (as
in see. 48), and also permits wooden sheds not over 10x 14 x 10
feet in size, if located not less than six feet from any other build
ing, and if the shingles used be laid on asbestos paper.  Pre
sumably it was intended to allow a stable for each residence o1
shop or main building.

The only authority elaimed for this section of the by-law is
said to be found in elauses (b) and (¢) of see, 542 of the Con
solidated Municipal Aet, 1903, The municipal corporation were
authorised by the Municipal Amendment Aet, 1904, 4 Edw. VI

ch. 22, see. 20, to apply to restrain breaches of any by-law
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passed under those clauses.  By-laws were authorised by elause
(a) ““for regulating the erection of buildings,”” and by eclause
(b) “for preventing the erection of wooden buildings

and of wooden fences in specified parts’” of the city, and by
clause (¢) “*for prohibiting the erection or placing of buildings,
other than with main walls of briek, iron or stone, and roofing
of incombustible material within defined areas.”

Clauses (a) and (b) were to be found in one clause of the
Municipal Aet of 1859, C.S.U.C ch. 54, see. 297 (¢ see 12
Viet, ch. 81, sees. 81 and 107), and these limited to eities and
towns, (lause (¢) was enacted in 1873 by 36 Viet. ch. 48, see
385, (¢) being then combined in one elause with e¢lause (b). It
appears to have been enacted in consequence of the decision in
Attorney-General v. Campbell, 19 Gr. 299, that a hy-law requir
ing buildings to be of “*stone, brick. iron or other materials of
an incombustible nature’ was not anthorised by the enactment
now in elause (b), allowing prevention of wooden buildings, and
was invalid. But it is to be noted that the Legislature in the
new clause (¢) did not follow the terms of that by-law

It will be seen that, in so far as clause (b) of the statute is
concerned, this by-law is no better than its predecessor which
was held invalid in Attorney-General v. Camphbell.  Equally it
exceeds the authority to prevent the ereetion of wooden build
ings, and, therefore, is not valid under that elause, even if the
defendants’ building ean be considered to be a wooden one

(Clause (¢) beeomes thus the only one for consideration. It
gives power to prohibit.  Section 140 of the by-law does not in

terms prohibit anything, but impliedly does so by requiring the

walls to be of the specified class of materials, and see. 2 forbids
the erection of any building without a permit, which is not to be
granted if the building does not econform to the by-law. As to

roofs, see. 48, which prohibits other combustible materials, al-

laws shingles in limit ““B’" if laid on asbestos paper, and declares
that a covering of iron is to be deemed ineombustible if put on as
therein mentioned.

T

ials than those mentioned, several matters are noticeable when

aking this as substantially a prohibition of all other mater

the by-law is compared with the statute
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First, the by-law does not allow ““iron’" to be used unless

approved of, even though incombustible.  Presumably the ap
proval is to come from the inspeetor, without whose permit under
see. 2 of the by-law no building can be commeneced, but this is
not made very clear. Nowhere in the by-law do 1 find ivon
approved of for walls. Seetion 48 deelares that a voof covering
of iron or other substances shall be considered incombustible if
put on as preseribed. As the statute does not allow restriction
upon the use of iron, the by-law execeds in this respeet the
powers given, and, under the prineiple in Attorney-Geoneral v
Campbell, is invalid. In that ease the defendant’s building was
of wood thickly plastered; that sort of construetion. so far as
regards stables, is in this by-law placed alongside of iron sheet
ing such as the defendants proposed to use

Second, elause (¢) would apply to wooden buildings equally
with others prohibitable thereunder. The by-law does not pro
hibit all wooden buildings, but expressly permits wooden sheds
and what it ealls a “*wooden stable,”” if the latter e covered with
rongheast or iron sheeting, and wooden sheds

Third, the statute allows prohibition of buildings other than
with main walls of brick, iron or stone, and roofing of incombus
tible material. The by-law (sees. 140 and 48) permits roofs of
shingles if laid on ashestos paper '

Fourth, the statute refers to ““main walls,”” the hy-law only
speaks of “‘outside and party walls.”” The latter term is de
fined in sec. 5 (b) of the by-law. There may be many main walls
which would not come under either of the terms in the by-law
and I do not find them dealt with elsewhere in the hy-law, There
fore, the by-law does not give the protection which the statute
intended.

Fifth, the by-law permits walls of **conerete,”” which was not
mentioned in the statute of 1903, and also permits ““other ap
proved of incombustible material.””  The Legislature has, sine
the by-law, added “‘cement’” and “*conerete’ to the list of non
prohibitable materials, by the Municipal Aet of 1913, 3 & 4 Geo
\'. c¢h. 43, sec. 400 (18), but that amendment eannot affect the
validity of the existing by-law. If the couneil had no right under
clause (¢) to exeept from prohibition walls of wood, the faet that
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conerete is incombustible does not make the by-