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PREFACE

THE frequency, in recent years, with which questions involving
the limits of provincial and federal jurisdiction are raised, in
the courts, has made it desirable to have a collection in one
volume of all the decisions of the Judicial Committee which
deal with the Canadian Constitution. This primarily is the
raison d'étre for the present work. That such a collection
should be as useful as possible, the writer has added cross-
references which indicate what portions of the earlier judgments
have been discussed in later eases and in what respect they
have been confirmed or modified.  The writer has attempted to
trace the development of the judicial institutions in Canada,
and the growth of self

government from the carliest estab-
lishment of British rule down to the present day. While
I )

recognizing the difficulty there is in attempting to lay down
with accuracy the boundary line between federal and provineial
powers, the writer has undertaken to present what he trusts
will prove a serviceable key to lawyers and others who at times
are called upon to decide upon the validity of Canadian legisla-
tion. The recent Imperial Orders-in-Council which provide for
appeals direct to the Judicial Committee from Provineial Courts
are printed in full in Appendix “A,” and the British North
America Act, 1867, in Appendix “ B.”

The writer desires to express his indebtedness to the In-
corporated Council of Law Reporting for England and Wales
for its consent to the re-publication in this work of its reports
of the judgments of the Judicial Committee which deal with
the Canadian Constitution.

E. R. CAMERON.

Orrawa, November 1, 1914,
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ADDENDA ET CORRIGENDA
Tae WiNpsor, Essex, &c., Rainway Co NeLus, p. 33.

On October 20, 1914, the Judicial Committee after hearing t
appenl on the merits reviewed its previous order, granting leave to
appeal, and on further consideration held that the proceeding in this
case was not one at common law, but a proceeding in equity, and that
an appeal lay as of right to the Supreme Court from a judgment of
the court below pronounced in 1908, and that no appeal having been
taken from that judgment within the time prescribed by sec. 71 of
the Supreme Court Act, the judgment of the court below was final,
that the Supreme Court was right in so holding, and that accordingly
no leave to appeal should have been granted.

Tae Jous Depre Prow Co. v. Waarrox, pp. 111, 113, 117,
Fully reported in Appendix “(C.”

This decision has determined some very important principles
which are to be applied in construing sees. 91 and 92 of the British
North America Act.

1. The jurisdiction conferred upon the Dominion and the Provinces
by secs. 91 and 92 respectively with regard to the conerete subject
matters therein set out cannot be curtailed regards 91, or extended
as regards 92, by the general terms of see. 92 (13)—viz. Property and
Civil Rights in the Province. This principle was applied in the
present case, and as regards the incorporation of companies with
provincial objeets (92 (11)) it was held that 92 (13) had no application.
As regards companies which do not fall under 92 (11), the sole
tive control rests with the Dominion under its general power to
legislate with respect to Peace, Order, and Good Government under
the first part of sec. 91.

3. The legislative jurisdiction conferred upon the Dominion by
91 (2), the Regulation of Trade and Commerce, must, like Property
and Civil Rights in the Province (92 (13)), receive a limited interpreta-
tion, but as regards companies which do not fall under 92 (11) it
conferred the right to prescribe to what extent their powers should
be exercisable throughout the Dominion and what limitations should
be placed on such powers,

4. Although the Dominion could not under 92 (2) oust entirely
the power vested in the province by 92 (13), and could not confer
powers which might be exercised in contravention of laws of the
province that restricted the rights of the public in the provinee
generally, yet the status and power of Dominion companies cannot be
destroyed by provineial legislation. In other words, provincial legis-

xim

legisl:




xiv ADDENDA ET CORRIGENDA

lation, however framed, which bas the effect in substance of interfering
with the status or corporate capacity of Dominion companies to carry
on business in every part of the Dominion, is ultra vires

5, Wiile a province can enact laws of general application under
the powers conferred by see. 92, which will affect Dominion companies,
q lumnwnl statutes of Mortmain, Direct Taxation, or laws regu-
lating contracts, yet this will not authorize legislation which really
strikes at capac which are the natural and logical consequences of
the incorporation by the Dominion of companies with other than

provinci il objects

ATTORNEY-GENERAL FOR THE PROVINCE OF ALBERTA v, ATTORNEY
Geserarn For THE DomiNtox of Caxapa, pp. 111, 117. ully

sorted in Appendix “(

n this case the question for determination was the validity of
certain provincial legislation (Alberta Railway Act, 1907, sec. 82)
) possession

which authorized a provineial railway company “to tak
of, use, or occupy any lands belonging to any other railway company,

use and enjoy the whole or any portion of the right of way tracks, &e.,
of any other railway company . . . subject to the approval of the
Lieutenant Governor in Council,” and which by a later Act (Alberta
Statutes, 1912, ¢. 15, s. 7) was declared to extend in its operation * to
the lands of every railway company or person having authority to

construct or operate a railway otherwise than with the legislative

authority of the province of Alber
The amended legislation therefore applied to Dominion Railway
Companies, and a question was referred to the Supreme Court of

islation, It was held

Canada with respect to the validity of this
that the Provinee had no power to affect by

egislation the line or

works of such a railway,
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Tue history of Canada under English rule substantially begins
with the arrival of Governor Cornwallis in Halifax Harbour, in
1749, accompanied by a fleet of transports laden with settlers and
their families, some 4000 persons.  The presence of so considerable
a body of people made it necessary that laws should at once be
promulgated to preserve peace and order in the community, and
anthority to do so was given in the Commission to the ‘in\«‘i‘lmr.
Two systems of government had grown up in the American
colonies at this time, which were fundamentally opposed to each
other; one, which had its development in the New England
colonies, represented the most advanced form of self-government
then known ; the other, to be found in Virginia and the other

southern plantations, v bureaucratic in its nature, and there the
inhabitants were denied all effective control in the administration
of their affairs. It was a cardinal feature of the English colonial

system of government, that the economie life of the colonies should

be subordinate to that of the mother countrv. This principle
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IMPERIAL CONTROL THROUGH MUNICIPAL INSTITUTIONS 3

never was accepted in New England. The English Navigation Laws,
which required that all commodities exported or imported should
be carried in English ships, and the Instructions to the Governors,
which required that no encouragement should be given to colonial
manufactures that interfered with those of the United Kingdom,
were openly flouted and could not be enforced.

The em in force in Virginia naturally commended itself to
the English authorities, and this was adopted throughout the
provinces of British North America.

Although, as we shall find, provision was made in the Com-
missions and Roval Instructions given to the Governors, for the
establishment of Legislative assemblies, the same instructions re-
served to the King in his Privy Council the power of disallowance,
and the supremacy of the British Parliament was proclaimed
(6 Geo. 11, ¢. 12) by enacting that ** Parliament had had, and of
right ought to have, full power and authority to make laws and
statutes of sufficient force and validity to bind the colonies and
people of America subject to Great Britain.” As late as 1865,
the Imperial Parliament affirmed its supremacy by stating
(28 & 29 Vict. c.. 63) that any colonial law which is, or shall be in
any respect, repugnant to the provisions of any Act of Parliament
extending to the colony, shall, to the extent of the repugnancy, be
null and void.

Imperial control over the colony was directly enforced through
the following agencies :
(A) The municipal machinery which provided for the adminis-
tration of local affairs.
(B) The consent of the Governor as the King's representative,
to the enactment of all laws passed by the legislature,
and the re

ve power of disallowance,
9 (C) The prerogative right of constituting all courts, and ap-

4 pointing all judges and magistrates having civil and

criminal jurisdicetion.
(D) The prerogative right of appeal to the King in his Privy
Council.

A IMPERIAL CONTROL THROUGH MUNICIPAL
INSTITUTIONS

meies, becanse it affected
in an intimate way the everyday life of the people, was taxation

By far the most important of these ag
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and the control of the collection and expenditure of the money sup
plied by the people for their local purposes and needs. The func
tion at this time performed by the Magistracy or Justices of the

Peace, lent itself to these requirements in the most complete manner.,

Although the cities and boroughs of England had a large measure
of self-government, no such thing was to be found in the counties.
For centuries the Justices of the Peace, sitting alone or in Quarter
Sessions, represented substantially the majesty of the law, so far
as the great body of the people was concerned. They had juris-
diction over all minor offences, and over the early stages of the
trial of all crimes, however serious. They had also a civil juris-
diction with respect to claims for small amounts, and in addition

controlled all the municipal and fiscal affairs of the county

QUARTER SESSION

The system of municipal government, which was imposed upon
the provinces of Canada, Nova Scotia, and New Brunswick, at the
date of Lord Durham’s report (1839), was as follows: In Lower
Canada, owing to the disinclination of the people to tax themselves
directly for local purposes, no attempt had been made to establish
self-government. In the other provinces, the Governor or Licu-
tenant-Governor in Council, pursuant to his Commission, appointed
Justices of the Peace for each county. The office was one of con-
siderable importance, and care was taken to have the positions
filled by gentlemen whose sentiments and political views were
approved by the Crown’s representative.  Each county comprised
a number of parishes or townships, and the cou was the
unit of government. The justices of the county, sit

together
in Quarter Session, either appomted all the municipal officers

the practice followed in the Maritime provinces—or, as in Upper
Canada, directly controlled the officials, after each town hip, in
town meeting called by two justices, had elected its clerk, assessor,
collector of taxes, overseer of highways, &e.  With the valuation
roll before them, the Justices in Quarter Session determined the
amount of money required for public purposes, how it should be
expended, and the rate to be assessed on the rateable property.

The taxes received by the collector were paid to a County Treasurer
appointed by them. The Quarter Sessiong regulated the fees of
the township officers, made all contracts for local works, and had
control of the construction and repair of all highways.
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IMPERIAL CONTROL THROUGH THE GOVERNOR 5

Charles Buller's instructions to his municipal commissioners,
printed as an appendix to Lord Durham’s report, says: * In Upper
Canada there appears to exist a systematic, comprehensive and
popular organisation of the townships, The people of these districts
are entrusted with the freest election of municipal officers, but the
officers thus chosen seem to be entrusted with hardly any duties,
and certainly are invested with hardly any of the powers which are
necessary for a really efficient municipal government. The in-
habitants of these townships appear to have a very popular choice
of mostly useless functionaries,”

In his report upon Nova Scotia, Buller says: ** The want of
roads and the scattered position of the population fettered their
industry ; while the institutions of their new country, from which
every vestige of the municipal system of the old colonies was jealously
excluded, prevented them from applying those remedies by which
the citizens of the United States have freed themselves from similar
inconveniences,”

The early attempts to establish municipal institutions in Upper
Canada after 1840 were accompanied by restrictions upon the
freedom of action of the municipal Council. Tt was required that
the Warden, or Chairman of the Council, should be appointed by
the Lieutenant-Governor in Council. All by-laws had to be for-
warded to the Provincial Secretary, and might be disallowed, while
the Lieutenant-Governor in Council could at his pleasure dissolve
the Council. The policy of the Government was to entrust no
more than a semblance of power to the people. It was not until
1849, after responsible government had been firmly established in
the province, that a Municipal Act received the Royal Assent,
which, in fact as well as in name, conferred upon the people full
control of their municipal affa

B. IMPERIAL CONTROL THROUGH THE GOVERNOR
AS A BRANCH OF THE LEGISLATURE

The Governor, as the representative of the sovereign, and a
necessary party to all legislative acts, from the first exercised an
effective control over all colonial legislation. From the earliest
days, the Royval Commissions to the Governors of Canada and the
Maritime Provinces provided for the establishment of a legis-
lative assembly, elected by the freeholders, which with the advice
and assent of the governor and his council should make laws for
the peace, welfare, and good government of the provinces. This
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dire>tion was not given from a desire to confer self-government
upon the colonists, but rather because it was conceived that the
Englishman, in carrving with him to the colonies so much of the
English law as was adapted to his colonial condition, was entitled
to require that no tax should be imposed on him except through a
colonial legislature,

Representative government was accordingly established under
the Royal Instructions in Nova Scotia in 1773, in New Brunswick
in 1784, and in Upper and Lower Canada by the Imperial Consti-
tutional Act of 1791.

It is foreign to the purpose of this work to trace the growth of
responsible government in Canada. It is sufficient to say that,
prior to Lord Durham’s report in 1839, the government of the
colonies was carried on by the Governor, with the advice of his
Executive Council, and only such bills of the Assembly became
law as the Governor in Council approved. The fact that the
Governor had control of certain casual revenues of the crown,
derived from the sale of public lands, customs duties, &e., per-
mitted him to put restraint upon the Assembly, which would have
been quite impossible had the executive been compelled to rely
upon a vote of the representative chamber for its necessary
supplies. The Executive Council, the law officers, and the heads
of the administrative departments of government were appointed
and retained in office, without any regard to the wishes of the
representative chamber. The Assembly being unable to inquire
into the expenditures of public moneys derived from the crown’s
revenues, or with respect to the conduct of the crown’s officers,
engaged in constant and bitter warfare with the executive govern-
ment. While the representative chamber, on the one hand, treated
with scorn the recommendations of the Governor and his council,

80, on the other, the Governor and the legislative council rejected

all bills which did not meet with their approbation Lord

y

Durham’s report says :

““ The representative body of Upper Canada was before the late
election hostile to the poliey of the Government ; the most serious
discontents have only recently been calmed in Prince Edward
Island and New Brunswick; the Government is still, 1 believe, in
a minority in the Lower House in Nova Scotia, and the dissensions
of Newfoundland are hardly less violent than those of the Canadas.
It may fairly be said that the natural state of government in all
these colonies is that of a collision between the executive and the
representative body. In all of them the administration of public
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IMPERIAL CONTROL THROUGH THE GOVERNOR 7

affairs is habitually confided to those who do not co-operate har-
moniously with the popular branch of the legislature, and the
Government is constantly proposing measures which the majority
of the Assembly reject, and refusing its assent to bills which that
body has passed.”

“ It was a vain delusion to imagine that by mere limitations in
the constitutional act, or an exclusive system of government, a
body, strong in the consciousness of wielding the public opinion
of the majority, could regard ain portions of the provincial
revenues as sacred from its control, could confine itself to the mere
business of making laws, and look on as a passive or indifferent
spectator, while those laws were carried into effect or evaded, and
the whole business of the country was conducted by men in whose
intentions or capacity it had not the slightest confidence.”

This situation having continued for years, and every consti-
tutional effort to obtain redress having been exhausted, recourse
was finally had to arms, and during the last month of 1837 an
insurrection in both provinces had to be trampled out in blood,
Under these eritical circumstances, Lord Durham was appointed
Governor-General of Canada in 1838, His report, which was laid
before the Imperial Parliament in 1839, contained an exhaustive
review of the causes which led to the rebellion, and enunciates the
principles of responsible government which should be applied, not

only in Canada, but in all the colonies of the Empire having
representative institutions. He there says :

“ Every purpose of popular control might be combined, with
every advantage of vesting the immediate choice of advisers in the
crown, were the colonial governor to be instructed to secure the
co-operation of the assembly in his province, by entrusting its ad
ministration to such men as could command a majority, and if he
were given to understand that he need count on no aid from home
in any difference with the assembly, that should not directly involve
the relations between the mother country and the colony.”

This principle of l'n‘s‘mllh”»]«‘ government was, at first, not
acceptable to the home authorities, and it was not fully and com-
pletely recognised until the office of Governor was filled by Lord
Elgin in 1848, when, upon the resignation of his Ministers following
a vote of non-confidence, he entrusted the leader of the Opposition
with the formation of a new Government. Lord Durham’s report
recommended a legislative union of the provinees of Upper and
Lower Canada, which was effected by the Imperial Act 3 & 4 Viet.
¢. 35, and this union lasted until the confederation of Canada with
Nova Scotia and New Brunswick was brought about in 1867.




I _————

8 CANADIAN CONSTITUTION

Responsible government was conceded to both New Brunswick
and Nova Scotia in 1847, under instructions from the Colonial
Secretary 1 Grey. Prince Edward Island received it in 1851.
The other provinces of Canada, viz. British Columbia, Manitoba,
Alberta, and Saskatchewan, became a part of the Confederation at
a later date, when the principles of responsible government were so

well recognised that it necessarily followed upon the grant of repre-
sentative institutions

C. IMPERIAL CONTROL THROUGH COURTS OF JUSTICE
Nova Scoria

The establishment of Courts of Justice in a new colony was a
function of the Royal prerogative, and always constituted an
important feature of the Commission and the Royal Instructions.
Governor Cornwallis was authorised to provide for the establish-
ment of a court of inferior jurisdiction, and of another and principal
court, to consist of the Governor and his Council, to be called
the General Court. There was at this time, a general court estab-
lished in the State of Virginia, and the Executive Council approved
of a report of its Committee, which recommended that the form of
government, in the Colony of Virginia, with respect to a General
Court and County Courts, was the most desirable to be followed.

This provision for the administration of justice remained in
force until 1754, when Jonathan Belcher was appointed Chief
Justice of the province. His commission is the original authority

for the establishment of the Supreme Court in the province, and
this is done in the fewest and most general terms. The Letters
Patent appointed him ** Chief Justice in and over our Province of
Nova Scotia . . . with . . . full power and authority . . . to hear,
try, and determine all pleas whatsoever, civil, eriminal, and mixed,
execution of all judginents to award, to make such rules and
orders in the said court as may be found convenient. . . . To
hold the Supreme Court of Judicature at such places and times
as the same might and ought to be held in the Province.” From
this time forward the Chief Justice and the Judges of the Supreme
Court of Nova Scotia exercised all the jurisdiction as a Superior
Court of Judicature, which previously appertained to the Governor
in Council, without any ordinance or Statute, until the legislation
now to be found in R.S.N.S. (1851), ¢. 126, which provided that the
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Supreme Court should have within the province the same powers
as are exercised by the Courts of Queen’s Bench, Common Pleas,
and Lxchequer in England.

A Court of Chancery was also established in the province, but
it was subsequently abolished and its jurisdiction vested in the
Supreme Court (R.S.N.8., 2nd series, p. 413).

In 1884 the principles of the English Judicature Act of 18
wer

3
adopted.  In this province thereafter the same court adminis-
tered both law and equity, and, as in England, in all matters in
which there was any conflict or variance between the rules of
equity and the rules of Common Law, it was declared that the rules
of equity should prevail.

NEw Brunswick

I.]]i.\' IY[")\'RH“I' was .\l‘lhll‘il'l'\l ’lU]II N'P\'ll L\V"Utlil. illl‘i qiven an
independent legislative existence in 1784, In the same year
George D. Ludlow was commissioned Chief Justice of the Supreme
Court of Judicature of New Brunswick. The Letters Patent
appointed him to be “ Chief Justice of our Supreme Court of
Judicature of, and in, our Province of New Brunswick in America,”
and followed substantially the language used in the commission
of Chief Justice Belcher. No ordinance or statute was ever
passed in New Brunswick establishing the Supreme Court of
that provinee, and its status rests entirely upon the Royal Instruc-
tions and the Commission of the Chief Justice,

A Court of Equity was, at an carly date, established in this
provinee under the name of the Supreme Court in Equity, and it
was not until 1909 (9 Edw. VII, ¢, 5) that the principles of the
English Judicature Act were introduced. By that Act it was de-
clared that the Supreme Court of New Brunswick, as constituted

as a Court of Common Law and Equity, and possessing original
and appellate jurisdiction in civil and criminal cases, should con-
tinue. The Supreme Court by that Act has two divisions, the
Chancery Division and the King's Beneh Division, and all Equity

actions are to be instituted and disposed of by the Chancery

Division. Provision, however, is made that where there is a con-
flict between the rules of Equity and Common Law, those of Equity
should prevail.

In 1913 the Judicature Act was amended, and the Supreme

Court declared to consist of three divisions, viz, an Appeal Division,
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to be called the Court of Appeal, a Chancery Division, and a King's
Bench Division. The Court of Appeal consists of the Chief Justice
of New Brunswick and two Judges. The Chancery Division con-
sists of three Judges, and the King's Bench Division consists of
the Chief Justice and three other Judges.

OLp ProvINCE OF QUEBEC

By the commission given to Governor Murray in 1763, he is
empowered to constitute courts of judicature and public justice,
and given power and authority to appoint judges, justices of the
peace, and other neces

ry officers for the administration of justice.
In his mstructions he is directed, in constituting such courts, to
consider what had taken place in the other colonies in America,
particularly in Nova Scotia.

In 1764 the Governor in Council passed an ordinance consti-
tuting a Supreme Court of Judicature or Court of King's Bench ;
the Chief Justice was to preside in this court, subject to an appeal

to the Governor in Council where the matter in controve 'Sy eX-
ceeded £300 sterling, and with a further appeal, in matters exceeding
£500 sterling, to the King in his Privy Council. The Commission
of Chief Justice Hay in 1766 is substantially in the same language
as we find in the Commission of Chief Justice Belcher in Nova
Scotia. He is appointed ** Chief Justice of our Supreme Court of
Judicature for the Provinee of Quebee ;™ but the court was not
designated in this way in the Governor’s ordinance, and the expres-
sion “* Supreme Court of Quebec ™ did not obtain a place in the
legal terminology of that provinee.

The Commission and Instructions to Governor Sir Guy Carleton
in 1768, contained similar powers for the establishment of courts
of judicature, with an appeal to the Governor in Council and the
King in his Privy Council. The Quebee Act, 1774, repealed all
the ordinances relating to the administration of justice, but the
Instruetions given to Carleton in 1775 authorised him to establish
a Superior Court of Criminal Justice, to be called the Court of
King's Bench, and also a Superior Court of Common Pleas, with an
appeal in civil matters to the Governor in Council in certain cases.
Pursuant to this authority, in 1777 the Governor in Council
established a Superior Court of Common Pleas, Jy another
ordinance of the same date, a Superior Court of Criminal Juris-
diction, to be known as the Court of King’s Bench, was established.
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IMPERIAL CONTROL THROUGH COURTS OF JUSTICE 11

The Constitutional Act of 1791, which made provision for the
division of the old province of Quebec into two new provinces, to
be called Upper and Lower Canada, provided that all laws, statutes,
and ordinances should remain in force until altered or varied by
the legislatures of the new provinces,

Lower CANADA

At the first Parliament of Lower Canada, held in 1793
(34 Geo, III, c. 6), a court of original jurisdiction in civil
and criminal matters, under the name of the Court of King's
Bench, was established. This continued nntil 1849, when the
jurisdiction of the Court of Queen’s Bench was limited to a
criminal and appellate civil jurisdiction, and its former civil juris-
diction as a superior court of record was vested in a new court
called the Superior Court. Subsequently provision was made, by
which an appeal lay from a judgment of the Superior Court to
three members of the same court, sitting as a Court of Review.
In 1866 the laws of the province of Quebec were codified. The
Civil Code is modelled on the French Code Napoléon, but the law
is by no means the same. The law in France, which became the
law of Quebec, is the Coutume de Paris, which was in force in
France when Louis XIV, in 1663, established a Sovercign Council
in Quebec. The Civil Code is based upon the Coutume de Paris
of 1663, and edicts and ordinances subsequent to that date, which
were registered with the Sovereign Council, local arréts and regle-
ments of the Sovereign Couneil, and other authorities
the affairs previous to the Conquest,

ministering

Urper CANADA

In 1794 the first Parliament of Upper Canada constituted a
court of law, to be called the Court of King's Bench for Upper
Canada, which should be a Court of Record of Original Jurisdiction,
and possess all powers and authorities, as by the law of England

were incidental to a Superior Court of Civil and Criminal Juris-
diction. A Court of Chancery was established in 1837 (T Wm. 1V,
c.2). In 1819 a Court of Common Pleas was established (12 Viet..
c. 63) to be a Court of Record, with the powers of any Court of
Common Law at Westminster, and having criminal and civil
jurisdiction.

The principles of the English Judicature Act were adopted in
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the province of Ontario in 1881 (44 Vict., ¢. 5). The jurisdiction of
all the courts was transferred to a new tribunal called the Supreme
Court of Judicature for Ontario, composed of two divisions, the
High Court of Justice and the Court of Appeal. The High Court
of Justice consisted of three divisions, Queen’s Bench, Common
Pleas, and Chancery, each division consisting of three judges,
forming a Divisional Court. In certain cases an appeal lay from
a single judge and the Divisional Court to the Court of Appeal.
A number of changes have been made from time to time in the
Constitution of this court, the last being as recent as 1913
(3 & 4 Geo. V, c. 19), when the previous Judicature Act was re-
pealed, and a new one put into effect, which declared that the
Supreme Court of Ontario was continued as a Superior Court of
Record, having civil and criminal jurisdiction.

The Supreme Court of Ontario consists of two divisions, the
Appellate Division and the High Court Division. This
does away with the Court of Appeal as a tribunal sitting in appeal
from the Divisional Courts, The old Divisional Courts are
abolished and two divisions of the Supreme Court are substituted
for them, having co-ordinate powers as Appellate Courts. One of

egislation

the appellate divisions consists of the Chief Justice and former
Justices of the Court of Appeal, and is called the First Appellate
Division, The Second Appellate Division is made up of five
judges, drawn from the fourteen judges of the High Court Division,
who are selected to serve in that capacity for one year. There is
provision for a Third Appellate Divisional Court where the volume
of business requires this to be done.

The Appellate Division exercises that part of the jurisdiction
vested in the Supreme Court of Ontario which on the 31st December
1912 was vested in the Court of Appeal and in the Divisional
Courts of the High Court, and it is provided that such jurisdiction
shall be exercised by a Divisional Court of the Appellate Division
in the name of the Supreme Court of Ontario.

MaNitoBa

The province of Manitoba was established in 1870 by 33 Viet.,
¢. 3 (Can.). The legislature of the new provinee in 1871 estab-
lished a Supreme Court for the province. In 1872 the title of the
court was changed to that of the Court of Queen’s

ench, and it

was given power to sit as a Court of Error and Appeal, and to
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exercise Appellate, Civil. and Criminal Jurisdiction, In 1880, by
the Consolidated Statutes of Manitoba, the court was continued,
and declared to possess all the powers and jurisdiction of courts
of Common Law and Chancery and any court in England having
cognisance of property and civil rights, erimes and ofiences, In
1895, by h8 & 59 Viet., ¢. 6, the provisions of the English Judicature
Act with respect to the administration of law and equity were
introduced and made applicable to the Court of Queen's Bench.
Jy the King's Bench Act, R.S.M., 1902, c. 40, s. 23, it is provided
that the Court of King’s Bench is and shall continue to be a Court
of Record of Original and Appellate Jurisdiction, and shall possess
and exercise all such powers and authorities, as by the laws in
England are incidental to a Superior Court of Record of Civil and
Criminal Jurisdiction in all matters civil and eriminal whatsoever,

and shall have, use, and enjoy, and exercise all the rights, incidents,
and privileg

s of said courts, as fully, to all intents and purposes,
as the same were on the 15th day of July 1870 possessed, used,
exercised, and enjoyed by any of her late Majesty’s Superior
Courts of Common Law at Westminster, or by the Court of
Chancery at Lincoln’s Inn, or by the Court of Probate, or by any
other court in England having cognisance of property and civil
rights and of erimes and offences,

By section 26 the court is given all the jurisdiction and powers
as by the laws in England were on the 15th day of July 1870
possessed by the Court of Chancery in England in certain cases
therein specified.

SASKATCHEWAN

The provinee of Saskatchewan was constituted a province of
Canada by 4 & 5 Edw. VII, c. 42 (Can.), and one of the first Acts of
its legislature was to establish a Supreme Court of Record. of original
and appellate jurisdiction, as well as eriminal and civil jurisdiction,
under the name of the Supreme Court of Saskatchewan (R 8.8.. .
52). The Judicature Act of this province contains substantially
the provisions of the English Judicature Act

ALBERTA

This province was established in 1905 by 4 & 5 Edw. VII,

(Can.). By an Act of its legislature the Supreme Court of Alberta is
constituted, and is declared to have all the powers previously vested
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the Supreme Court of the North-West Territories, and the

ers of the English Cour of Chancery, Queen’s Bench

Common Pleas. &« [he provisions of the En
Act are also adopted in this legislation

dririsn CoLUMBIA

In 1871, by Imperial Order in Council pursuant to the British
North America Act, 1867, British Columbia was admitted as a
provinee of the Dominion. Previous to 1870 there was a Supreme
Court of Civil Justice for Vancouver Island, and also a Supreme
Court for the mainland, respectively called the Supreme Court of
Vancouver Island, and the Supreme Court of the mainland of

British Columt

! I'hese two courts wer

erged into the Supreme
Clourt of British Columbia in 1870. By the R.8.B.C. (1911), ¢. 133
the rules b hich law and equity are to be administered in this
province were established, which are substantially those of the
Enghish Judicature Act

In this province a Court Common Law, called the Supreme
Court of Judicat was establ it an early date under the
Roval Instructior I'here 18 also a Court of Chancery, of which

the Lieutenant-Governor is nominally the Chancellor, but it

judicial functions are performed by the Viee-Chancellor An appeal
lies from the Viee-Chancellor and Master of the Rolls to the Court
of Appeal in Equity I'he ame  judees who constitute the

Supreme Court of Judicature also

form the Court of Appeal in

OLONIAL COUR

8 OF APPEAL

A feature of t Royal Instructions to Governor Cornwallis of

rreat importa having regard to the desire to retain a direct
control o the affairs of the province, were the provisions which
onstituted the Governor in Council a Court of Error and Appeal
from the Courts of Judicatu ind gave a further ppeal to the
King in his Privy Council.  Some of the Ney

ind Colonies
wbout this time repudiated the exercise of the Roval Prerogative

which permitted appeals to the King in his Privy Council
i1

instruction a few years later (1756) given to Governo:
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Lawrence, elaborate provisior ere made similar in their nature
to those contained at that time in some of the Instructions given
to the Governors of the American plantations, by which an appeal
was given from the Courts of Common Law to the Governor in
Council where the matter involved exceeded £300 sterling, with a
further appeal to the King in his Privy Council, where the matter
exceeded £500 sterling.  Similar Instructions were given to the
Governors of Nova Scotia, New Brunswick, and Prince Edward
Island from that time forward until 1861

Marttive Provines

Since the right of appeal to the Governor in Council wa dropped
from the Royal Instructions in 1861, there has been no Provincial
Court, sitting in appeal from the judgments of the Supreme Courts
in the Provinces of Nova Scotia and Prince Edward Island,
but an appeal lies to the Supreme Court of Canada under the

Supreme Court Act R.S.C. (1906), e. 139

Lower Caxapa Court or Arreal

Statut making provision for an appeal to the Governor in
Council with a further appeal to the King in Council were amongst
the first Acts of Legislation of the Parliaments of the two new
provinees, into which the old provinee of Quebee were divided
Lower Canada legislated first by 34 Geo. 111, ¢, 6 23, which
provided as follows

And be it further enacted by the authority aforesaid. that the
Governor, Lieutenant-Governor or person administering the Govern
ment, the members of t Executive Council of this Provines

Chief Justice thereof and the Chief Justice to be appointed for the

Court of King's Bench of Montreal or anv five of them (the Judge
of the Court of the District wherein the judgment appealed from v
ven excepted) shall be constituted, and ave hereby erected and
constituted, a ior Court of Civil J lietic Provineial
C'ourt of Appeals, and Il take e 1 of, | 1 d
termine all cases, matters, and things appealed from all ¢ :
lictions and courts, wherein an appeal by law i 1

In 1843 the Parliament of Canada by 7 Viet.. ¢, I8 repealed so
much of the Act of 34 Geo. 111, ¢, 6. as related to the establishment

and constitution of the Governor in Council as a Provineial Court

of Appeal, and established a Court of Appeal for Lower Canada
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Bench in
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NEw BRUNSWICK

) constitutes a Court

The Judicature Act of 1913 (3 Geo. V, c.
of Appeal, which shall have all the appellate jurisdiction formerly
posscased by the Supreme Court of the Provinece en bane, in
civil and criminal matters, and have jurisdiction to hear and de-
termine motions and appeals respecting any judgment, order, or
decision of any judge or judges of the King's Bench or Chancery
Division, and of any judge of the Court of Appeal,

Orner PROVINCES
No province of Canada other than these just mentioned has a

Court of Appeal.

SvpreME AND ExcneQuer Courts oF CANADA
The British North America Act, section 101, provides as
follows :

“The Parliament of Canada may, notwithstanding anything in
this Act, from time to time, provide for the constitution, main-
tenance, and organisation of a general Court of Appeal for Canada,
and for the establishment of any additional Courts for the better
administration of the laws of Canada.”

Pursuant to this provision the Parliament of Canada in 1875,
by 38 Viet., ¢. 11, established a Supreme Court of Canada and an
I‘fxvhnquvr Court of Canada. The judges of the Supreme Court
were, by the same Act, constituted the judges of the Exchequer
Court.

Tue Excuequer Couvrt Acr RS8.C. . 140 (1906)

The Exchequer Court, by the original Act, was given con-
current and original jurisdiction in all causes in which it was
sought to enforce any law of Canada relating to the revenue, and
all causes which might be cognisable by the Court of Exchequer
in England on the pleas side against any officer of the Crown, or
nst the Crown. It also was given con-

on its revenue side ag
current jurisdiction with the Courts of the Provinees in all suits of
a civil nature at Common Law or Equity, in which the Crown in
the interest of the Dominion of Canada was plaintiff or petitioner,
It was provided that the trial of all canses should be before a single
judge, and an appeal should lie to the Supreme Court of Canada.
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In I887 the Court was re-organised and sepavated from the
Supreme Court, and an Exchequer Court judge appointed. The
jurisdietion of the Court was enlarged. and made to include every
claim against the Crown for property taken for any public purpose ;
for damages to property injuriously afiected by the construetion
of public works ; claims against the Crown arising out of death
or injury to a person or to property on any public work ; all claims
against the Crown arising out of any law of Canada or regulation
made by the Governor in Council, and all cases in which it was
sought at the instance of the Attorney-General of Canada to im-
peach a patent of invention. From time to time increased juris-
diction has been given to the Court. It now has power to
adjudicate upon disputes respecting patents of invention, copy-
right, trade marks, &c., and has been constituted a Court of
Admiralty. An appeal lies. with certain limitations, from the
ixchequer Court to the Supreme Court of Canada,

SurreME COURT OF CANADA

During the discussion of the Bill in Parliament, it was contended
by some that there was no power under the BN.A. Act to confer
upon the Supreme Court appellate jurisdiction in matters which
were specially relegated to the provincial legislatures by section 92
of the Act, and that the words * administration of the laws of
Canada ™ in section 101 did not include laws enacted by the local

legislatures, but this view was not adopted, and one of the most

important functions of the Court has been to determine the con-
stitutional rights of the Dominion on the one hand, and of the
provinees on the other.

In the case of the Credit Valley Railway Co. v. Grand Trunk
Railway ('o. Gr. 232 Ont.), an application waz made to
Taschereau, J., in chambers on the 6th February 1880, for leave
to appeal from a judgment of the Court of Chancery of Ontario
vithout any intermediate appeal to the Ontario Court of Appeal.
The application was refused on the ground that, under section 101
of the B.N.A. Act, the federal authority had power to grant an
appeal only from the provincial courts of last resort, and that the
provision of the Supreme Court Amendment Act, 1879 (42 Viet.,
. 6), which permitted of an appeal per saltum without any
appeal to any intermediate court of appeal in the provinee, was ultra
vires of the Dominion Parliament.  (Doutre, Constitution of Canada,
p- 7))

This decision was, however, not followed, and on the 22nd of
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June 1882 in the case of the Bark of British North America v
Walker (Cout. Dig. 88), the Supreme Court granted leave to appeal
from the judgment of the trial judge thout any intermediate
appeal to the full court of the Supreme Court of British Columbia
In L1 Baptiste de Montreal v. Brault (31 Can
S.C.R. 172 om the Court of Review to the Supreme
Court of Canada, it was contended by counsel that the provision
made by the Dominion Act for an appeal from the Court
of Revi in cases which were not appealable to the Court of
Queen'’s Ben t es of the Parliament of ( fa, and
that the appea ild be ed I'he motion wa the
Court pointing out that the re contention must be that
all appeals heard in the Supreme Court, from all over the Dominion
since it tion in 1875, in matte n the legislative jurisdic
tion of provinees, were determined without jurisdiction, and

that if Parliament had not the power to authorise an appeal in
t had not the

such cases from the Court of Review in Quebec
power to author t from the courts of final jurisdiction in the

other pre

With respect to the power of the provincial legislature to limit
appeals to the Supreme Court, this question was finally concluded
by the judgment of the Judicial Committee in the case of the
Crown Grain Co. v. Day [1908], App. Cas. 504 ! where it is said

1 maint the implied condition of the
power of t D 1 Par set up a Court of Appeal wa
that the court so set up id be liable to have its jurisdiction
circumseribed by provineial legislation dealing with those subject
matters of liti hich, like that of contracts, are committed to
the provincia lature I'he argument necessarily goes so far
as to justify tl holesale exclusion of appeals in suits relating to
matters within the region of provineial le ition As this region
covers the larger part of the common subjects of litigation, the result
would be the virt defeat of the main purposes of the Court of
Appeal Il isdiction of the Supreme Court was sustained

The Supreme Court Act provides that the Executive Govern-
ment of the Dominion may obtain the opinion of the Supreme
and fact which it submits for the

Court upon questions of law
Court’s consideration. It was contended that this power was not
conferred by the B.N.A. Act, but in the case of The Attorney-
General of Ontario v. The Attorney-General of Canada [1912], App
Cas

571,* this section of the Supreme Court Act was upheld
The Supreme Court has a limited original and appellate juris
dietion
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ORIGINAL JURISDICTION

The original jurisdiction of the Court is confined to compara-
tively few subjects
| (@) References by the Governor in Council with respect to
constitutional questions (section 60) !
(b) Reference respeeting bills at the request of the Senate or
House of Commons (section 61)
(¢) Habeas corpus matters. The Court has concurrent juris-
diction with the Courts or judges of the several provinces

(sections 6G2-65).

(d) Certiorari. The Court has original jurisdiction to issue
rits of certiorar, but only for the purpose of bringing

: up proceedings and papers required before the Supreme

Court  sitting as an Appellate  Court (re Trepanier,

12 S.C.R. 111)

(¢) References by judges of provincial courts in certain cases

under tion 67. In only one case has the jurisdiction
vested i the Court by this section been exerc ised (Attorney-

Gen | Ontario v. Attorney-General of Canada, 14 S.C.R.

APPELLATE JURISDICTION

The appellate jurisdiction of the Court is contained in see-
tions 35-43 of the Act.

Section 35 gives a general appellate civil and criminal juris-
diction.

Section 36 gives an appeal in all cases from the final judgment

of the highest Court of final resort where the Court of original

jurisdiction is a Superior Court, except in eriminal case

Section 37 gives an appeal from the final judgment of the
highest Court of final resort where the Court of original jurisdiction
is not a Superior Court in certain limited cases

Section 38 gives an appeal from judgments, whether final or

not, of the highest Court of final resort where the Court of original

Ly 3

jurisdiction is a Sauperior Court in certain limited cases

Section 39 gives an appeal where the judgment is upon a special
case, or upon a motion to set aside an award, or a case of habeas

corpus, certiorari or prohibition. not arising out of a criminal

charge.  An appeal is also given in a case of proceedings upon a
' In Ontarvin v, Canada (1912, A. C. 571).2 it was held to be intra rvires of the
Parliament of Canada to impose this duty upon the Court
2 Post, p. 120

—“1
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writ of mandamus or in a case of a judgment upon an ,1'»[\|1|.|HUII

to quash a by-law of a municipal corporatior

Section 40 gives an appeal from the Court of Review in the
Provii of ¢ under the same circumstances as an appeal
lies to the King in Couneil

Section 41 gives an appeal in matters rates or assessments

where the .\Hu‘,\ involves the ass

of $10.000 or over

ssment of property of the value

Section 42 gives an appeal per saltum, from the Court of Original
Jurisdiction where that Court is a Superior Court

Section 43 gives an appeal in cases where the Court has
jurisdiction conferred apon it by any other Act of the Parlinment

of Canada

This last section authorises appeals in criminal cases as pro-
vided in the eriminal code where the judgment of the Court of
Appeal is not unanimous It also confers jurisdiction in appeals
from the Exchequer Conrt of Canada. It covers election appeals

under the Dominion Controverted Election Act, also appeals in
insolvencey cases under the winding-up Aet, and als from the
Board of Railway Comn foners under the R v Act

Section 45 he Act inhibits appeals where tl ul nt i
made in the exere of the jud | dhiscretion the ( l¢

Certain other restrictior ire placed upon appeals from the
provinces of Quebee, Ontario, and the Y Ferritor vith the
idea of limit ppe to « in whicl mount is
mvolved ( 16, 18, 19)

Section HY provid follov I'l judgment of the Court
hall. in all be final and conclusiv nd no appeal shall be
brought from any judgment or order of the Court to v Court of
Appeal established by the Parliament of Great Britain and Treland
by which appeals and petitions to His Majesty in Council may b
ordered to be heard saving any rigcht which His Majesty may be
graciously ple | to exercise by virtue of his roval prerogative.”

In Johnson v. Ministers, dee., St. Audrew’s Church (3 Ayp. Cas
159), it is said that the body of the clause refers to what may be
called the hypothetica! establishment of a Court by which appeals

from the colonies are supposed to be heard, but that no such Court

has been establis

and that by the latter part of the section, Her
Majesty’s prerogative to allow an appeal, is left entirely untouched
It has frequently been said by the Judicial Committee ' that

' Prince v. Ga 8 App. Cas. 1035 Clergue v. Murray, 1903 A. C.521; C.P.R,
v. Blain, 1904 A, C. 455; 7 el Cox (1907), A, C. 514
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remember that the old instructions might be found inapplicable
to existing conditions, that they onght to be revised, hut. under
the | nt conditions of the colony, it was not possible to do so
without prejudice to the public welfare Similar advice was given
to Lord Sydenham, but the Royal Instructions were never finally
revised or made to conform to the existing constitutional relation
ship between Canada and the motherland until after much corre-

spondence and discussion between the Secretary of the Colonies
I

and the Canadian Minister of Justice in 1
After 180

over appeals to the King in his Privy Council by Roval Instruetions

I no attempt was made to retain in Canada control

Thereafter the royval prerogative was transferred from the King
m Council to the King in Parliament or in his local legislatures,

PrerocaTive Ricur oF Appearl 1x (ANADA

The extent to which the prerogative richt of appeal to the

King in his Privy Couneil may be taken a by colonial legisla
tion 18 a matter of the highest 1 iportar Canada, and touches
the very foundation of the constitutional 1 ts of the people I'he
result h flow from a grant of legislati nstitutions bv the
Imperial Parliament upon the roval prerogative, were first con

dered | J cial Committee in 1832 the case of Curvillier v

) Knapp, p. 72)."  Her pp ( I to appea

made to the King in his Privy Council under the following

Tt
QUEBEC APPEAL

Pursnant to the instructic \ to Governor Carleton in
1775, an Ordinance w passed i 777, which constituted the
Governor I Comnetl a Saperior Court of eivil jurisdiction, for
hear nd determini ! Is fre the inf courts of
civil jurisdiction within the provi in all cases where the matter
in dispu ded £10 sterling, and declared that the judement of

the said Court of Appeal should be final in all cases where th
matter dispute did not exceed £500 sterli but in all cases

exceedi that amount an appeal shall lie to His Majesiy in hi

j 1t
Privy Council. By the constitutional Act of 1791, which divided

the old province of Quebee into the two new provinees of Upper

and Lower Canada, it is provided by Article 34 as follows : ** And

—«
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appeal should be admitted by the Court [below], and that the
Court be bound to exercise its judgment in considering whether an
particular case is appealable or not " ; but in a very recent case,
that of the Windsor, Essex and Lake Shore Co. v. Nelles. leave to
appeal was granted on the 12th August 1913 not only from a
judgment of the Supreme Court of Canada, but also from two
judgments in the same case of the Court of Appeal. No question
of Jurisdiction, however, appears to have been raised ; but if the
argument presented above is sound. the Judicial Committee es

ceeded its powers in so doing.!

PREROGATIVE RIGHT OF APPEAL IN OTHER PROVINCES

The jurisdiction of the King in his Privy Council to revie
judgments of colonial courts, other than the final Court of Appeal
where such court existed in the colonies, was never claimed as a
matter of royal prerogative prior to the Imperial Statute 7 & 8
Vict., ¢. 69 (1844). Lord Brougham so states in the case re
Samuel Cambridge (3 Moo, P.C. 175).  In that case judgment had
Prince
Edward Island. The Royal Instructions given to the Governor

been pronounced by the Supreme Court of the province

of the island directed him to allow an appeal to himself in Council
where the sum in appeal amounted to £300 sterling, with a
further appeal to the King in Council where the value amounted
to £500 sterling, The judgment in that case only involved £135
and therefore it was not appealable, under the Instructions
either to the Governor in Council or to Her Majesty.  In refusing
the application, Lord Brougnam said : ** There is no instance of
allowing an appeal from the Supreme Court at once to the Queen in
Council, there being by the constitution of the island a Court of
Appeal, viz. the Governor and Council, from whose decision alone
such an appeal lies.  The proper and the only course their Lordshiy

can take is to advise Her Majesty to allow the case to be appealed
to the Governor in Council. It may then be brought before us in
a future stage, if the parties are not satisfied with the decision.”
Indeed as early as 1674, Vaughan, Chief Justice, says (Vaug. Rep.
108), * that writs of error in all Dominions belonging to England

lie upon the ultimate judgments there given.”
Lord Brougham in 1844 introduced the bill which is now to be
found as 7 & 8 Viet,, c. 69.  What the conditions were which it was

! Vide Addenda et Corrig ada
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lesired and intended to remove is shown by the preamble which
certain of Her

savs: * Whereas by the laws now in force n
Majesty's colonies and possessions abroad no appeals can be
brought to Her Majesty in Council for the reversal of the judgments,
sentences, decrees, and orders of any courts of justice within such
colonies save only of the Courts of Error or Courts of Appeal within
the same, and it is expedient that Her Majesty in Council should
be authorised to provide for the admission of appeals from other

courts of justice within such colonies or possessions :

<1, Tt shall be competent to Her Majesty, by any order or orders
m time to time for that purpose made with the advice of

her Privy Council, to provide for the admission of any appeal or
appeals to Her Majesty in Council from the judgments, sentences,
deerees or orders of any court of justice within any British colony
or possession abroad, although such court shall not be a Court of Error
all

by any such order or orders as

or a Court of Appea within such colony or possession and it s
also be competent to Her Majesty
aforesaid to make all such provisions as to Her Majesty in (‘ouncil

hall seem meet for the instituting and prosecuting any such appeals,

wnd for carrving into effect any such decisions or sentences as Her

Majesty in Council shall pronounce thereon.”

The legislation was clearly intended to provide a remedy for such
cases as re Cambridge
It has recently been claimed (Keith, Responsible Government,
p. 1357) that this statute also confers upon the Judicial Committee
power to grant leave to appeal from Courts of Appeal where they
xist in the colonies, but the language of the statute, viewed in
the light of the conditions which then prevailed throughout the
British colonies, does not support such a construction. When this
statute was passed, the Roval Instructions to every BritishGovernor,
without exception, conferred upon him and his Executive Council
judicial functions as a Court of Error and Appeal, and made :||1|]v||'
provision for a further appeal to the King in his Privy Council. The
statute never contemplated interfering with the power to regulate
appeals from the Courts of Appeal in the provinces of Upper and
Lower Canada, given them by the Constitutional Act of 1791.
This undoubtedly was the view of the Imperial authorities in passing
| the earlier Orders in Council which provided for the institution
and prosecution of appeals in the Canadian provinces which had no
Courts of Error and Appeal other than the Governor in Council, and

which Orders are clearly supplementary to the provisions of Statute
7 & 8 Vict., ¢. 69. The preamble to the Orders in Council, providing

for ayp
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for a) from N Bru 2 N SCo
1863, recites the langu of T & 8 Viet,, c. 69 | proceed
A1 pedient that ' I'be made ir
pursuat { the saic 1 enactments to enable y ¢ ppea
1 wuses from the ’ Sunr (¢ t of I (
to His Majesty in Council, the same not being a Cou J ind
1ppea
Since the Imperial Act 7 & 8 Viet., c. 69, was passed, power
to rey decisions of the colonial Courts is :y.,lv,uyh expressed
in the widest terms. In the case of Falkland Islands v. The Queer
(1 Moo. P.C.C.(N.8.) 299, the Committes “ 1t may be assumed

that the Queen has authority by virtue of her prerogative to revise
the decisions of all the colonial courts whether the p lings be

ot a civil or eriminal character, unless Her Majesty has parted with

ich authority

It is an interesting question, whether the constitutional power
iven to the provi legislatures of Canada, by the Colonial
Laws Validity Act, 1865 (28 & 29 Viet., s. 63), and the BN.A
\ct of 1867 have not conferred power upon the proving to

legislate 5o as to deprive the Crown of its prero right to grant

ippeals from provincial courts of justice
I'he Judicial Committee said in Keeley v, Carson (4 Moo. P.C. 63

1841), that his co 1 authorised the Governor of New

oundland in Council from time to time to swmmon and call

neral assemblies of freeholder nd householders according te
his general instructions, and that the persor o elected should
be declared to be tl eneral assembly, and that the Governor
vith the advice and consent of the council and assembly, should
have full y er to make laws for peace, welfare, and good govern
ment Fhe Committee pointed out that neither the commission
nor the instructions granted any of the privileges of the Britisl

Parliament, and as the statute law on the subject was silent, the
common ¢ roverned, which was that no powers were given the
issembly except such as were necessary to the existence of such
a body, and to the proper exercise of the functions which it wa
intended to execute. With respect to the argument that the
assembly had the powers belonging to the House of Commons ir
England, the Committee says: * The reason why the House of
Commons had certain powers was not because it was a represen-

tative body with legislative functions, but by virtue of ancient

usage and prescription, the lex et consuetudo parliamenti. which forms
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part of the common law of the land, and this the colonial

embly T

never had. The Committee therefore held that the legislature Marii
of Newfoundland did not possess the power to arrest with the ! 137)
view of adjudicating on a contempt committed outside the Hous
This decision was followed in Fenton v. Hampton (2 Moo. 347, the
1858). Subsequent to these cases, in 1865 the Imperial Parlia- the
ment passed the Colonial Laws Validity Act (28 & 29 Viet, c. 63 of N
which, amongst other things, provi led by section 5, that ** every If
colonial legislature shall have and be deemed at all times to have ¢
X vincial
had, full po within its jurisdiction to establish courts of judi g ]
: ; egislat
cature and t bolish and re-constitute the same and alter the N A
v New B
constitution thereof, and to make provision for the administration !
o oy : ol \p[
of justice Fhe B.N.A. Act of 1867, by section 92, provided H K
X : : f King o
that ** in each province the legislature may exclusively make laws : -~
. I'he
in relation to matters coming within the classes of subjects next ] passed
hereinafter enumerated, that is to say ke 4
and B
“1. The amendment from time to time nothwithstanding any hereinb
thing in this Act of the constitution of the province except as re sard no doul
e oflice of Lieutenant-Govern the Kir
from t
14, The ady 1 ¢ in the provinee, including the 5 h
ition, mainter isation of provincial court The
both of eivil i 1 ion and including procedure i provinei
civil matter ¢ courts y
) 1 . conflict
{ing v. Thomas (1896, A. C. 600)," it was held that the .
Colonial
limited leg jurisdiction given to the provincial legislatures
A that any
by the ori mstitution had been enlarged by the above Acts, \
et of P
wnd that the mbly had power to arrest a person outside the iy
1 But the
House for diso g an order, which summoned him to appear
present
to answer for a breach ol its privileges ' S
" y of courts
In Hody The Queen (9 App. Cas. 117), it is said : *
pliedly e
When the British North America Act enacted that there should I'his
be a legislature for Ontario, and that its legislative assembly should Quebec, ¢
have exclusive authority to make laws for the province and for t
1 IT was
provincial purposes in relation to the matters enumerated in section i
92, it conferred powers not in any sense to be exercised by delega 1
tion from or as agents of the Imperial Parliament, but authority judge
as plenary and as ample within the limits preseribed by section 92 Court o
as the Imperial Parliament in the plenitude of its power possessed shall o1
ind could bestow. W n these limits of subject and area, the entitled
local legislature is supreme and has the same authority as the ment o
Imperial Parliament or the Parliament of the Dominion.’ confirm

L Post, p. 506 * Post, p. 343
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This statement of the law was affirmed in re L quidators of the
Waritime Bank v. Receiver-General of New Brunswick (1892, A. (
137), where Lord Watson, referring to the B.N.A. Act, says:!

“The Act places the constitution of all the provinces within
the Dominion on the same level, and what is true with respect to
the legislature of Ontario, has equal application to the legislature
of New Brunswick.”

If the Imperial Act (7 & 8 Vict., ¢. 69) does not apply to pro
vincial Courts of Appeal, there would seem to be no doubt that the

New Brunswick have full power to regulate appeals from the Courts

slatures of the provinces of Manitoba, British Columbia and

of Appeal in these provinces to the Privy Council, and deprive the
King of his

wer to grant leave to appeal,

Fhe fact that recently Imperial Orders in Council have been
passed, regulating appeals from the Courts of Appeal in Manitoba
and British Columbia, does not conflict with the construction
hereinbefore placed upon 7 & 8 Viet., e. 69, because there can b
no doubt, in the absence of provincial or imperial legislation, that
the King in his Privy Council has power to grant leave to appeal

from these courts as part of his royal prerogative

The further guestion remains as to the legislative power of the
provineial legislatures to limit appeals to the Privy Council from
courts which are not courts of appeal. This would, of course
conflict with the express provision of 7 & 8 Viet., . 69, and the
Colonial Laws Validity Act, no doubt, does provide by section 2
that any colonial law repugnant to the provisions of an Imperial
Act of Parliament, should be void to the extent of such repugnancy
But the question is, does the extended jurisdictional powers at
present enjoyed with respeet to the constitution and organisation
of courts of justice in the provinces under the B.N.A. Act, im-
pliedly confer power to regulate appeals to the Privy Couneil ?
This legislative power has been exercised in the province of
questioned. In 1874, by 37 Viet

Quebee, and the legislation neve
it was enacted as follows

1. No person

judges, any cause in the Circuit Court susceptible of appeal to the

ho shall have inscribed in review before three

Court of Queen’s Bench, or any cause in the Superior Court, and
shall on such inseription have proceeded to judgment, shall be
entitled to appeal to the Court of Queen’s Bench from the judg-
ment of the Superior Court sitting in review,if such judgment

confirms that rendered in the first instanee

' Post, p. 418
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*2, Causes adjudicated upon in’ review, which are susceptible of
appeal to Her Majesty in her Privy Council, but the appeal whereof
to the Court of Queen’s Bench is taken away by this Act, may
neverth:less be appealed to Her Majesty by observing the same forma-
lities and provisions and subject to the same conditions as in the case
of judgments rendered by th» Court of Queen's Bench (appeal side),
and with the same effect as if every provision of law, in relation to
appeals to Her Majesty from judgments of the Court of Queen's
Bench, was anew enacted with respect to the Superior Court sitting
in review, its officers or their office.”

In the province of Quebec three Superior Court judges, sitting
together, have power, under the name of the Court of Review, to
hear appeals from certain final judgments of the Superior Court
or the Circuit Court. The effect of the above mentioned statute
was to provide that where the Court of Review confirmed a judg-
ment of the Court below, no further appeal should lie to the Court of
Queen’s Bench, and that cases which, had they been appealable to
the Court of Queen’s Bench, would have been subject of a further
appeal under the provincial statute to the Privy Council, are now
by this legislation given such right of appeal.

Many appeals have been taken to the Judicial Committee from
the Court of Review under the statute. There has therefore
been recognition of the power of the province to legislate respect-
ing the prerogative right of appeal from subordinate Courts to
the Privy Council, notwithstanding that the provisions of the
Imperial Act (7 & 8 Viet,, ¢. 69), vested in the Judicial Committee
the power by Order in Council to regulate such appeals.

The competence of the provincial legislatures to limit appeals
to the Privy Council, under their general legislative jurisdiction, is
supported by the communications which took place between the
Canadian Minister of Justice and the Colonial Secretary respect-
ing the Supreme Court Act in 1876, in view of the fact that the
Dominion Parliament and the Provincial Legislatures have equal
plenary powers to legislate with regard to the matters respectively
assigned to them by the BN.A. Act. The Supreme Court bill as
originally framed provided that the judgment of that Court should
be final, but the Crown refused its assent unless the section in

question preserved the prerogative right of appeal. The contro-
versy therefore was based on the assumption that the original
bill, if it had received the assent of the Crown, would have been
valid and effective to prevent the exercise of the royal prerogative.
It is to be pointed out also that the Parliament of Canada has

claim
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claimed such power by providing in the criminal code (R.S.C. 146,
8. 1025) that there should be no appeal in a criminal case to
His Majesty in Council, notwithstanding any royal prerogative,

The remarks made by the Lord Chancellor of England at the
Colonial Conferences in 1907 and 1911 seem to support the view of
the enlarged legislative power vested in the colonies under their
recent constitution. In one place the following question was put
by Dr. Jameson :

The point T wanted to know about is this question of our
depriving ourselves of the right of appeal to the Priv
Do I understand we could only do that by ITmperial |
an Tmperial Order in Council ¢ 7

Ihe Lord Chancellor : ** You could not do it by Imperial Order
in Council because it would be interfering with vour own affairs
By the Imperial Parliament it could be done if the colony asked
that it should be done—and it would be done. 1t is rather a novel
point. My present impression—and I am sure you will not tie me
to it if T am wrong—is that the Parliament of a self-governing
colony with the royal assent could regulate that as well as any
thing else.”

Council
lation or

Mr. Deacon: *Is not there power by Order in Council to restrict
the conditions of appeal 1
The Lord Chancellor: ** When the constitution is set up the

King has no power whatever to interfere with or derogate from it.”

Tue DEsIRABILITY OF LIMITING APPEALS

The Act 7 & 8 Vict., ¢, 69, undoubtedly has added vastly to the
prerogative right of appeal. The legislation was introduced by
Lord Brougham, but the debates in Parliament contain not a word
with respect to the sections which dealt with all colonial appeals.
As originally drafted, the bill contained provisions which would
have conferred upon the Judicial Committee jurisdiction in
matrimonial cases ; and the criticisms were entirely with respect

to this provision of the bill, along with some attacks on another
provision, which it was claimed was intended to make a judicial posi-
tion for the special advantage of Lord Brougham himself. These
features were subsequently dropped. At that time the matter
of the Crown’s interference with the ordinary and regular adminis-
tration of justice by the established judicial tribunals of the colony
was not a matter of serious import, but to-day, with colonies almost
imperial in their size and population, with courts modelled upon
those of Great Britain, and a system of judicature that provides
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between the trial of an action and its
determination by the highest court of last resort in the province
or state, it is impossible to suggest any good reason why litigants

for a number of appeals

should have the privil of carrying their cases to the Judicial

Committee from lower courts, without exhausting the opportunity
of obtaining a review in the provincial courts. No such privilege
is afforded under the English Judicature Act, and no litigant can
reach the House of Lords until his case has first been disposed of
by the Court of Appeal. A standard authority says: * An appeal
will not lie to the House of Lords from any tribunal of inferior
jurisdiction, until all the intermediate stages have been passed.
In other words, an appeal per saltum is not allowed. The rule being
that all lower remedies must be tried, and exhausted, before an
appeal will be received in the House of Lords.” "

The present Lord Chancellor of England, during the debate on
the Australian Commonwealth Bill, said that he understood the
colonial view to be, that what in the shape of a court of appeal (in
England) was good enough for the people of Great Britain was quite
good enough for the colonies, and what was not good enough for

the people of Great Britain
litigants.

not good enough for the colonial

In all the self-governing colonies the courts of justice have the
confidence of the people. The colonial spirit is extremely sensitive
of any external interference in matters which pertain to the widest
exercise of the powers of self-government. That there should be an
appeal from the highest courts in the colonies to a tribunal com-
posed of the most distinguished jurists of England, no one will
question, but the imperial bond will not be strengthened by dis-
crediting colonial courts of appeal, in permitting litigants to carry
their cases per saltum from courts of first instance, to the foot of
the throne.

discussed at considerable length at the
Colonial Conferences in 1907 and 1911, particularly with respect to
the establishment of a new Court of Appeal for South Afri One
of the paragraphs in the memorandum presented by the repre-
sentatives for that colony read as follows :

This question was

“1If a court of appeal is established, it is considered most de-
sirable that this right of appeal to the Privy Council should be taken
away 80 as to prevent the litigant dissatisfied with a decision of the

! Macqueen, House of Lords Practice, p. 106,
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PREROGATIVE RIGHT OF APPEAL 41

Supreme Court of a colony passing by the Court of Appeal and
prosecuting his appeal from such decision before the Judicial Com-
mittee of the Privy Couneil.”

This clause received the unanimous support of the Conference,
and the following finding was made :

*1. Wher

of colonies

Court of Appeal has been established for any group
phically connected, whether federated or not, to
which appeals lie from the decisions of the Supreme Court of such
colonies, it should be competent for the legislature of each such
colony to abalish any existing right of appeal from its Supreme
Court to the Judicial Committee of the Privy Council.

2, That the decision of such Court of Appeal shall be final,
but leave to appeal from such decisions may be granted by the
said court in certain cases prescribed by the statute under which it
18 ests |h|1~|u d.

That the right of any person to apply to the Judicial
l'.»nnuml-n of the Privy Council for leave to appeal to it from the
decisions of such Court of Appeal shall not be curtailed.”

In the Act constituting the confederation of South Africa, this
provision was incorporated, and now no appeal lies to the Judicial
Committee from that colony by special leave or otherwise, except
from the Court of Appeal! Similar legislation should be passed
applicable to all self-governing colonies, and if requested, no doubt,
would be granted, In the recent Orders in Council which have
been passed providing for appeals from the various provinces of
Canada having no Court of Appeal. to the King in Council, a right
of appeal is given, not only from the Supreme Court of the pro-
vince, which by the Interpretation Act includes any judge of the
Court, to the Privy Council, where the amount involved exceeds a
specific sun ; but an appeal is also given by leave of the Court from
any other judgment of the Court, whether final or interlocutory,
if in the opinion of the Court the question involved i1s one which,
by reason of its great general and public importance, ought to be
submitted to His Majesty in Council for decision. In all these
provinces an appeal lies to the Supreme Court of (anada. Such
an unlimited right of appeal is open to all the obiections above-

! South Africa Act (1909, % Edw. VII, ¢. 9): * There shall be no appeal from
the Supreme Court of South Africa or from any division thereof to the King in
Couneil, but nothing herein contained shall be construed to impair any right
which the King in Council may be pleased to exercise to grant special leave to
appeal from the Appellate Division to the King in Council. Parliament may
make laws limiting the matters in respect of which such special leave will
be asked, but bills ¢ ning any such limitation shlll be reserved by the
Governor-General for the signification of His Majesty’s pleasure.””
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named, and there is much force in the contention made at the
Conference by Sir Wilfrid Lourier, that this power conferred upon
the colonial judges 1s altogether too extensive, and that it would
be better that the leave, if it be granted at all, should be controlled
by some other than judicial authority.

InpERIAL ORDERS IN COUNCIL

The right of appeal to the King in Council, in the provinces
of Ontario and Quebee alone, rests upon Provincial Statutes. In
all other provinces, the right is based upon Imperial Orders in
Council. One of the resolutions adopted at the Colonial Confer-
ence, in 1907, was the following : !

“This Conference, recognising the importance to all parts of
the Empire of the appellate jurisdiction of His Majesty the King
in Council, desires to place upon record its opinion :

1. That, in the interests of His Majesty’s subjects beyond the
sea, it is expedient that the practice and procedure of the
Right Honourable the Lords of the Judicial Committee of
the Privy Council be definitely laid down in the form of a
code of rules and regulations,

*2, That in the codification of the rules, regard should be had
to the necessity for the removal of anachronisms and
anomalies, the possibility of the curtailment of expense, and
the desirability of the establishment of courses of pro-

cedure which would minimise delays.

“3. That, with a view to the extension of uniform rights of
appeal to colonial subjects of His Majesty, the various
Orders in Council, Instructions to Governors, Charters of
Justice, Ordinances and Proclamations upon the subject of
the Appellate Jurisdiction of the Sovereign should be taken
into consideration for the purpose of determining the de-
sirability of equalising the conditions which gave right of
appeal to His )

ajesty

. That much uncertainty, expense and delay would be avoided
if some portion of His Majesty's prerogative to grant spec jal
leave to appeal, in cases where there exists no right of appeal,
were exercised under definite rules and restrictions,”

Pursuant to these resolutions, communications passed between
the Colonial Office and the Government of Canada, with the object
of obtaining the assent of the difierent provinces, as well as the

! Colonial Conference, 1907, Minutes of Proceedings, published by the King's
Printer of Can:
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PREROGATIVE RIGHT OF APPEAL 13

Dominion, to the issue of Imperial Orders in Council providing for
appeals to the King in Council according to a standard form.  After
correspondence extending over a number of years, the consent of
all the provinces of Canada was obtained, except from Ontario
and Quebee, The Dominion Government also refused its approval
The form submitted to the Government of Canada did not attempt
to confer a right of appeal as it did in the forms submitted to the
provinces, but only simplified the practice, and was not, in fact,
objectionable, as its clauses were substantially the same as those
of the new rules of practice promulgated by the Judicial Committee
in 1907, and which applied to appeals from all the colonies of the
Empire. Ontario and Quebec wisely refused, as the acceptance
of an Imperial Order in Council would have been a recognition of
the right of the King in Council to interfere with their con-
stitutional right to regulate appeals to the Privy Council (anfe
p. 25).

In some of the other provinces new Orders in Council were very
necessary.  In Manitoba and British Columbia the old orders were
inapplicable as soon as courts of appeal were established. as they
gave a right of appeal in Manitoba from the Court of King's Bench
and in British Columbia from the Supreme Court of that provinee
All the Orders in Council previously passed, granting a right of
appeal to the King in Council, provided that the right so given
should not be construed as taking away the prerogative right to
admit an appeal to the King in Council, from any judgment of
the same court. The absence of this reservation does not in itself
preclude the exercise of the royal prerogative, although it may
have been omitted in view of the resolution introduced by South
Africa at the Colonial Conference (1907), which said ** that much
uncertainty, expense and delay would be avoided if some portion
of His Majesty’s prerogative to grant leave to appeal in cases where
there exists no right of appeal were, under different rules and
instructions, delegated to the discretion of the local courts.” '

ComparisoN oF Rigur oF AppEAL IN QUEBEC AND ONTARIO

It will appear from the language used ‘n the Provincial Statutes
(ante, pp. 30, 32), that the limitation placed upon the right of appeal
differs in the provinces of Quebec and Ontario, and as the language

' The Orders in Council for the provinces of Canada are set out in full in
Appendix 1 hereto.
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conferring

the right has been interpreted in some of the decisions
of the Supreme Court, the difference has become of some im-
portance. In the instructions to Lord Dorchester the appeal is
given where the matter in question exceeded £300 sterling, and
also, * where the matter in question relates to the taking or de-
manding of any duty payable to Us, or to any fee of office or annual
rents or such like matter or thing where the right in lature may be
bound.” When the legislature of Lower Canada proceeded to
incorporate this provision into its statute (34 Geo. 111, 30),

the language used was * where the matter in dispute exceeds
£300 sterling or the matter in question shall relate to any fee of
office, duty, rent, revenue or any sum or sums of money payable
to His Majesty, titles to land or tenements, annual rents or such like
matters or things where the rights in future may bound.”  The com-
pilers of the Civil Code of Lower Canada used the following lan-
guage : ** Where the matter in dispute exceeds the sum or value of
£500 sterling, and in all cases where the matter in dispute relates
to any fee of office, duty, rents, revenue or any sum of money
payable to His Majesty, and in cases concerning titles to lands or
tenements, annual rents or other matters by which the rights in
future of the parties may be afiected.”  The code as at present in
force reads as follows

1. Inall cases where the matter in d

pute relates to any fee of
office, duty, rent, revenue, or any sum of money payable to His
Majesty

2, In cases concerning titles to lands or tenements, annual rents,

1er matters by which the rights in future of the parties may be
affected

3. In every other case where the amount or value of the thing
demanded exceeds five thousand dollars.”

In Upper Canada, the legislature, in embodying the provisions
for appeal in force only under the Instructions to Lord Dorchester,
used the following language, 34 Geo, 111, ¢, 2:

That the judgment of the said Court of Appeal shall be final
in all cases where the matter in controversy shall not exceed the
sum or value of £300 sterling, but in cases exceeding

that amount
as well as in all cases where the matter in question shall relate to
the takir

g of anv annual or other rent, customary or other duty
or fee, or any such like demand of a general and public nature
affecting future rights of what value or amount soever, an appeal
may lie to His Majesty in his Privy Council, upon proper security,
ete,
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PREROGATIVE RIGHT OF APPEAL 15

This langu

vas reproduced in the statute constituting the
new Court of Error and Appeal (12 Viet,, e. 63). It appears in
substantially the same language, except that the amount involved
18 fixed at $1000 in the Consolidated Statutes of Upper Canada
and in the Revision of the Statutes of Ontario. 1897, ¢, 453, The
provision for an appeal to the Privy Council (now in forc 10
Edw. V., c. 24) reads as follows

“ Where the matter in controversy in any case exceeds the sum o

: value of 84000, as well as in any case where the matter in question
relates to the taking of any annual or other rent, customary or

other duty, or fee, or any like demand of ¢

affecting future ri

may be, an appeal shall lie to Her Majesty in her Privy Council

and, except as aforesaid, no appeal shall lie to Her Majesty in hex

neral and public nature

thts, of what value or amount soever the sams

Privy Council,”

To summarise the above, it will be perceived that the right of
appeal is more extensive in the provinee of Quebee than in the
province of Ontario; that whereas in Quebec ar

appeal is given
however small the amount involved, if it relates to ** fee of office

in Ontario the expression is ** fee 7 ; and that where in Quebec the
4 word “ duty " is used, in Ontario the expression is ** eustomary
or other duty " ; that whercas in Quebec the words are ** rent
revenue, or any sum payable to His Majesty,” in Ontario it is
“any annual or other rent 7 ; that in Quebec an appeal is given
“ where titles to lands or tenements, annual rents or other matters
by which the rights in future of the parties may be affected,” in

|

ments, and the future rights which give an appeal are only those

Ontario there is no appeal in question of titles to lands or tene-

which affect a demand of a general or public nature of a like char-
acter to annual or other rents or a customary or other duty or fee
An appeal lies to the Supreme Court of Canada from judgments
rendered in the Provinee of Quebec, ** where the matter relates to
any fee of office, duty, rent, revenue or any sum of money payable
to His Majesty or to any title to lands or tenements, annual rent
or other matters or things where rights in future may be bound.”
This is substantially the same provision as we have in article 68,
providing for appeals from Quebec to the Privy Council, exce pt

that the entire clause in the latter case is split up into two parts
The Supreme Court of (Canada has held, in int rpreting  the
provisions for appeals to the Supreme Court from the province of

Quebee, that the words ““where rights in future may be bound
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applies to all the matters mentioned in the section—in other words,
it is not every case involving a fee of office, duty, &e., that is
appealable, but only those in which future rights are afiected
(Bank of Toronto v. Les Curé, dc¢., 12 S.CR. 25), but
this interpretation, owing to the splitting up of the section,
will probably not apply to appeals from the province of Quebec
to the Privy Council. The Supreme Court also held that the
words ** fee of office "’ did not apply to a position of sc hoolmistress
(Larivierére v, Three Rivers, 23 S.C.R. 723). 1t also held that the
words ** customary or other duty or fee " in the Ontario Statutes

did not apply to the fee which a party was required to pay for the

privilege of entering a private park (Grimsby Park Co. v, Irving,

11 S.C.R. 35). It also held that a by-law providing for a special

water rate to be paid by certain industries did not bring in question
‘“the taking of an annual or other rent, customary or other duty
or fee.” The Supreme Court of Canada has held that the words

annual rents” mean rentes fonciéres (ground rents), and not an

or obligations (Roedier v. Lapierre,

annuity, or any other like char
21 S.C.R. 69). It has also held that the words ** such like matters
or things where the rights in future may be bound ™ are governed
by the preceding words, on the principle ol noseitur e sociis, and
that the ** future rights to be bound "’ must relate to some or one
of the matters or things previously specified in the sub-section
viz. to ** fee of office, duty, rent, revenue, or sum of money payable
to His Majesty, or to some title to lands or tenements or to some

ich like matter or thing ™" (Gilbert v. Gilman, 16 S.C.R. 189). It
has also held that the future rights mentioned do not include
such as are merely pecuniary in their nature (Raphael v. McLaren
27 8.C.R. 319; McDonald v. Galivan, 28 S.C.R. 268 ; Banque du
Peuple v. Trottier, 28 S.C.R. 422). It has held that the words ** fee
of office, duty, rent, revenue, or any sum of money payable to His
Majesty " relate only to claims against the Crown (Odell v. (fregory
21 5.C.R. 661)

CONSTITUTIONAL STATUS OF SELF-GOVERNING C'OLONIES

With the guestion of the power to legislate respecting the right
of appeal to the Privy Council, there is involved a larger one of
the constitutionai relationship of the self-governing colonies to the
mother country. It has been pointed out previously (ante, p. 3)
what steps were at first taken by the Imperial Government to retain
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control over all the local institutions of the colony, and how it
was only as the result of a long and persistent struggle carried on
for nearly a century that responsible government was obtained
This still, however, left a large field of control to the Home Govern
ment, Certain Imperial Statutes established the right of the
Parliament of Great Britain to legislate for the colonies, and de-
clared all laws repugnant to Imperial Statutes null and void. The
provisions of sections 53, 56, and 57 of the B.N.A. Act preserve
to the Governor-General the right to reserve bills for the King's
assent, and also provide that any bill may be disallowed by the
King in Council within two years. These provisions for the exer-
cise of supremacy over colonial legislation have become a matter
largely of academic interest, by reason of the change in the colonial
status which has been quietly accomplished during recent years
The Colonial Conference of 1907, which became the Imperial Con-
ference of 1911, has brought about a change in the relations be-
tween the colonies and the Imperial Government, as revolutionary
in its character and as far-reaching in its results, from a colonial
standpoint, as that which the revolution of 1688 accom
plished when the supremacy of the British Parliament over
the Crown in the Government of Great Britain was finally
established.

The relationship of the colonies to the mother country is only
partially governed by statutory enactments. Our constitution
like that of E
stantly the subject of further development.  Every decade in the

and, is for the most part unwritten, and is con-

past has shown some larger rights demanded, and conceded. There
has never been a time of retrogression. Every outpost won has
been retained. An advanced conception of colonial rights of self-
covernment was frankly admitted at the above Conferences by
those who represented His Majesty’s Government, in the discussion
of the question of imperial legislation respecting the naturalisation
of aliens. It would unquestionably be within the power of the
Imperial Parliament to declare that every natural-born British
subject (which would include the Indian of Bombay and the negro
of West Africa), should have the right to reside and exercise his

privileges of citizenship in every part of the Empire. Indeed, such

legislation may well be claimed as a necessity for the continued

existence of the Empire itself, but no such claim was made,
On the contrary, at the meeting of the Conference on 19th
June 1911, Earl Crewe, Secretary of State for India, made an
appeal to the representatives of the Colonies to deal with the
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question of Indian immigration in a sympathetic spirit He
said
re y vefer generally to the question of Indian emigra
tic ratic He had had the advantage or disadvantage
of consid the question from two different standpoints ; first
15 Color Secretary, and secondly as Seeretary of State for India
In both offices he had come to the conclusion that no question could
be discussed at the Conference which was more diflicult, and in
ome of its aspects more eritical, than that of Indian immigration
and the treatment of members of native races within the various
self-governing Dominion When Secretary for the Colonies, he had

on one occa expressed the opinion that if there was any question

which seemed to threaten not only the well-being but the actual

existence of the Empire as an Empire, it was the difficulty between
the white and the native races.  The question was in one sense in
soluble. There could be no complete solution of the difficulty
His Majesty’s Government fully recognised that as the Empire is
constituted it was impossible to maintain the idea that there could
be an absolutely free interchange between all subjects of the Crown
Nobody could dispute the right of the self-governing Dominions to
decide for themselves whom they would admit as citizens of their re

spective territorie &

The Secretary of State for the Home Departnent, the IHon
Winston Churchill, speaking on the question of naturalisation of
aliens, said (13th June 1911)

No Imperial Act on this subject ought to deal with the self

governing Dominions except and only in so far as it was adopted hy
the Parliaments of these Dominions.  There was no idea of overriding
local laws : each Dominion must be the judge as to the conditions

under which a certificate of naturalisation could be granted.”
On the same date the Solicitor-General, Sir John Simon, said

What I suggest the Conference has to remember is that for
every one man who is naturalised you have thousands of persons
who are natural-hborn British subjects, Of course our law is that
anybody born in any part of the British Empire, whatever his

parentage, is a natural-born British subject for all purposes; and
as Mr. Harcourt was pointing out, whatever may happen in the
case of a man of colour who in some corner of the Empire gets
naturalisation, he cannot be sut in a better position than an exactly
similar man who was born within the British Empire. The real
safeguard which 1 sug tha’ the Dominions have is the power
which they of course freely exercise as they think right of imposing

conditions which apply not only to aliens but apply to British
subjects which must be satisfied before those persons in their own
area exercise political or other rights
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The Secretary of State for the Colonies, the Hon. L. Harcourt,
said (13th June 1911), addressing Sir Jos¢ ph Ward

You have more than the power of exclusion of aliens left to

you; you have the power of exclusion of British subjects if of a
particular colour or a particular race

Sir Joseph Ward Ihat is so. So we are perfectly safe in
that particular respect.’

Mr. Churchill Or any other conditions you may choose to

make at any other time by your law
On another occasion Mr, Churchill said :

I certainly feel and I am sure my Right Honourable friend
the President of the Conference, agrees with me that no Imperial
Act ought on this subject to deal with the self-governing colonies
unless and except in so far as it is adopted by their Parliaments
* Nothing in the proj

sal we put forward to-day is intended to
touch or affect the local law as regards immigration, that is to say
the exclusion of aliens or even natural-born British subjects whicl
the Colonies strongly hold to in some cases, and I think very reason

ably in some cases
Mr. Churchill, again speaking of the inconvenience of the existing
naturalisation laws of the Empire, says

It would be a great thing if we could remedy these incon

veniences, but we shall not remedy the inconveniences of the

system il we depart from sound principles of colonial and imperial
government.  We must base ourselves in any legislation which we
seek upon this subject, upon the two main principles, as I under
stand them, of the Government of the British Empire. First of
all, we must base ourselves upon the assents of local parliaments
and secondly upon the responsibility of minister As long as we
stand on these two foundations, I do not think that any real diff
culties will arise in practice

Prior to the sittings of the Imperial Conference in 1911, the
Prime Minister of South Africa sent a communication tihrough the

Governor-General to the Secretary of State, in which he said :

It is of course true that the British Parlament has sovereign
legislative power throughout the Empire, and that legislative autho

rity of the Dominion Parliaments is restricted to their own terri

torial limits, and that, therefore, a uniform law for the Empire
requires the intervention of the Imperial Parliament. At the same
time, it would appear to be a grave departure from established
practice to pass an imperial measure intimately affecting the
Dominions without reference to their own local parliaments. Such
a departure may come to be looked upon as a precedent for similar

D
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wtion in future, and is on that ground likely to rouse suspicion
ind ereate difficulties in the Dominions,  Ministers, therefore, think

that the Bill should make provision that it will not be applied to

iy self-governing colony without the previou resolutions of both

Houses of its Parliament approving of such a ste)

'he draft bill prepared for the purpose of carrying out the
views of the conference with respect to naturalisation provided in
section 8 as follows Nothing in this Act shall take away or

ed or exercisable by the legislature or

ibric any power

government of any British po sion, or prevent any such legis
lature or government from treating differently different classes of
British subjects

In 1913 the Parliament of South Africa provided, by an Act
for the restriction of immigration into the Union. A prohibited
immigrant was declared to be any person, or class of person
deemed by the Minister on economie grounds, or on account of
standard or habits of life, to he unsuited to the requirements of

ablishment of an

the Union or a provinee, and provided for the
immigration board having power to reject immigrants of the
prohibited class, and by another section of the Act provided that
no court of law in the Union should, except upon a question of
law reserved by the board, have jurisdiction to review quash, or
otherwise interfere with any proceeding of the immigration board
w its officers

CONCLUSIONS

The status of self-governing colonies has, through its entire
history, developed not as a result of statutory enactment, but by
the oral and written, often informal admissions or statements of
those who for the time being controlled His Majesty’s Government

Responsible government in the provinees of Canada was estab-
lished, as pointed out, by the action of the Governor-General of
(anada and the subsequent communications of the Secretary of
State for the Colonies, Earl Grey, to the Lieutenant-Governors of
the Provinces of British North America. So the declarations of
members of His Majesty’s Government at the conferences, with
respect to the rights and privileges of the colonial legislatures
are binding upon all future representatives of His Majesty, and
must be treated as establishing the constitutional richts of the
colony, which will supersede the strictly legal relationship to be

deduced from the statutes of former years. It may now be said
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that the legislative jurisdiction of a self-governing colony is limited
to the ambit of its own territory, but within that sphere it is
Supreme It may be confidently asserted that never again will
a Canadian Act be disallowed, but legislation which affects imperial
interests will only be introduced in the Colonies after its terms have
been agreed upon between the colonial and imperia ithorities,
as 18 now the well-settled practice. On the other hand imperial
legislation will be limited in colonial matt to such as affect
more than one colony, province, or state, and which could not be
flectively exercised by any one of them. Such legislation will
only be passed by the Imperial nt at the request of the
colonies interested
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BOOK 11

Brimisu Norrs AMERICA Act, 1867 (30 Vier. c. 3)

General Features of the Act 3

Distinction between Legislative Jurisdiction and Proprietary
Rights . ‘

The British North America Act covers the whole field of

Self-Government

Distribution of Legislative Jurisdictior
Peace, Order, and Good Government
When the subject-matter is not within section 92
rouped
id 92 may arise in four classes of case:
1. Between Peace, Order, and Good Government and
the enumerated sub-sections of 92
2. Between Peace, Order, and Good Government and
92 (16
Between the enumerated sub-sections of 91 and the
enumerated sections of 92
{., Between the enumerated sub-sections of 91 and
92 (16
Rules for determining Jurisdietion
Proposition 1. In case of conflict between peace, order
and good government and 92, the latter will prevail
unless a local matter has grown to such dimensions

that the whole body-politic is affected thereby
Proposition 2. In case of conflict between the enumerated

sub-

substantive matters, but in ancillary matters legi

lation by either is good if the field is clear ; other

ctions of 91 und 92, the former will prevail in

wise provineial legislation must give way
Substantive and Ancillary Matters defined
Exclusive Jurisdiction in the Provinces
Property and Right
Representation in the House of Common

Education

Nova Scotia and New Brunswick, to surrender to a fec

this work to consider histor
the circumstances which induced the Provineces of Canud:
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legislature to be established, those functions which were common
to all, and which it was conceived might be best exercised by a
central authority, while there should be retained to «

ch provinee
the control of such matters as were of a local or private character.
At the time of confederation each of the provinces had a system
of government modelled upon that of Great Britain. Each had
an assembly elected by the people and a legislative council appointed
by the Crown. The Governor or Lieutenant-Governor was the
exccutive head, representing the King, and all legislation was
enacted in his name with the advice and assent of the legislative
Council and Assembly. The purpose of the Confederation Act,
mn the recital thereto, thus declared : ** Whereas the provinces of
Canada, Nova Scotia and New Brunswick, have expressed their
desire to be federally united into one Dominion under the Crown
of the United Kingdom of Great Britain and Ireland with a con-
stitution similar in principle to that of the United Kingdom,” &e
The main constitutional features of the Act are as follows :

Execurive Powers (Domixion)

The executive government and authority of and over Canada
is declared to continue and be vested in the Queen, The Governor-
General acts always with the advice of his Privy Councillors, who
are chosen by him,

LecisLaTive Powers (DoMiNion)

The Parliament of Canada consists of the King and Upper
House, styled the Senate, and the House of Commons. The
privileges, immunities, and powers of the Senate and House of
C‘ommons are to be such as shall be defined by the Parliament of
(‘anada, but not to exceed those of the Commons House of the
Parliament of Great Britain, and by legislation of the Par

ament
of Canada subsequently passed, these privileges, immunities,

and
powvers are declared to be those held and exercised by the Commons
House of the Parliament of Great Britain.

ExecuTive Powgr (PROVINCIAL)

The executive head of each province is the Licutenant-Governor,
appointed by the Governor-General in Council under the Great Seal
of Canada.

The Lieutenant-Governor acts with the advice of an executive
council chosen by him.
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54 CANADIAN CONSTITUTION
LecistaTive Power (PROVINCIAL)
The Legislature of all the provinces.except Quebee consists of
the Lieutenant-Governor and one House, styled the Legislative
Assembly.
DistrisuTioN oF LEGISLATIVE POWERS |
Sections 91 and 92 of the Act assign the field of legislative
jurisdiction, between the Dominion Parliament on the one hand
and the Provincial Legislatures on the other,
PropriETARY RIGHTS
Proprietary rights are disposed of by section 102 and the follow-
ing sections of the Act (post, p. 1 It does not follow that
because the Dominion has legislative jurisdiction over a certain

subject-matter, that it also has proprietary rights therein, The
distinction is clearly made by Lord Herschell in Attorney-General
for Canada v. Attorney-General for Ontario (1898), A. C. 700!
where he says:

“ Tt must also be borne in mind that there is a broad distinction
between proprietary and legislative jurisdiction. The fact that
such jurisdiction in respect of a particular subject-matter is con
ferred on the Dominion Legislature, for example, affords no evidence

that any proprietary rights with respect to it were transferred to
lative

the Dominion. There is no presumption that because |
jurisdiction was vested in the Dominion Parliament proprietary
rights were transferred to it. The Dominion of Canada was called
into existence by the British North America Act, 1867. Whatever
proprietary rights were at the time of the passing of the Aet pe

sessed by the provinces remain vested in them, except such
by any of its express enactments transferred to the Dominion of

(anada.”

Tue B.N.A. Act covers e WnoLe FieLp ox
SELF-GOVERNMENT

The scope of the Act has been recently expressed as follows
(Attorney-General for Ontario v. Attorney-General for Canada (1912)
A C.b71):°

“Tn 1867 the desire of Canada, for a definite Constitution em-
bracing the entire Dominion, was embodied in the British North
Now there can be no doubt that under this organic

America Act,
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instrument the powers distributed between the Dominion on the

one hand, and the provinces on the other hand, cover the whole

wrea of self-government within the whole area, It would be sub
versive of the entire scheme and poliey of the Aet toassume that any
pont of internal self-government was withheld from Canada
Numerous points have arisen, and may hereafter arise, upon those
provisions of the Act which draw the dividing line between what
belongs to the Dominion or to the pectivel
In the interpretation of ( self-governing Consti
founded L owritten organie instrument such as the
North America Aet, if the text plic he text i
like in wha d and what it

text ymbiguon 18, for miple hen

tw tuall I 1 ! re W

particular y hit

and scher f the A« \

then 1 not ! P 2 it {

1 er al t h \ ' he taken fc rantec
that the t 1 in some qu nle t he extrar

to the tute it f mple, a make la me
part of His M t do tside of Canada «

15 clearly rey i ) 1 | | er | to self
government in Canada beloy eith to the Dominior to t

provine vithin the limits of the British North America Act

The same conception of the Act had previously been expressed
at various times by the Judieial Committec

In the Bank of Toronto v. Lambe, 12 App. Cas, 575, it is said

I'hey adhere to t iew which has alwavs been taken by thi
( mittee that tl | ration Act exhausts the whole range of
legislative power and whatever is not thereby given to the provincial
legislatures rests with the parliament

I Union Colliery v. Bryden (1899), A. (', 580.* Lord Watson
said The question raised directly concerns the legislative
authority of the legislature of British Columbia, which depends
upon the construction of sections 91 and 92 of the B.N.A. Act
1867. These clauses distribute all subjcets of legislation within
the Parliament of the Dominion and the several iegislatures of the
provinces

In The .rrlrtrr/u/u:\ of the Maritime Bank v. Receiver-General of
New Brun neick (1892), A. €. 4377 it is said

The object of the Act was neither to weld the provinces into
one, nor to subordinate provincial government to a central autho
rity, but to create a federal government, in which they should all

' Post, p. 378 ! Post, p. 564  Post, p. 414
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! be represented, entrusted with the exclusive administration of
! affairs in which they had a common interest, each province re-
taining its independence and autonomy. That object was accom
plished by distributing between the Dominion and the provinces
all powers executive and legislative, and all public property and
iously belonged to the provinces; so that

revenues which had pre
e Dominion Government should be vested with such of these

powers, property, and revenues as were necessary for the due per
formance of its constitutional functions, and that the remainder
should be retained by the provinces for the purposes of provincial
government. But, in so far as regards those matters which, by
section 92, are specially reserved for provincial legislation, the
legislation of each province continues to be free from the control
of the Dominion, and as supreme as it was before the passing of
the Act.”

SLATIVE JURISDICTION

DistrisuTION OF LE

The scheme for the distribution of legislative jurisdiction pro-
vided by the Act, is to confer authority upon the Parliament of
Canada, to legislate upon certain subject-matters by section 91,
and corresponding authority is given to the provinces in other
subject-matters by section 92.

These sections read as follows :

“91. It shall be lawful for the Queen, by and with the advice
and consent of the Senate and House of Commons, to make Laws
for the Peace, Order, and good Government of Canada, in relation
to all matters not coming within the classes of subjects by this Act
assigned exclusively to the Legislatures of the Provinces; and for
greater certainty, but not so as to restrict the generality of the
foregoing terms of this section, it is hereby declared that (not-
withstanding anything in this Act) the exclusive legislative autho-
rity of the Parliament of Canada extends to all matters coming
within the classes of subjects next hereinafter enumerated ; that is

to say,—

1 The public debt and property.

2, The regulation of trade and commerce,

3. The raising of money by any mode or system of taxation

{, The borrowing of money on the public credit.

5. Postal service,

The census and statistics,

. Militia, military, and naval service and defence,

. The fixing of and providing for the salaries and allowances
of civil and other officers of the Government of Canada

9. Beacons, buoys, lighthouses, and Sable Island.

10. Navigation and shipping.

x

29

* An
enum
class ¢
tion ¢
the Le

“9
laws 1)
next he




BRITISH NORTH AMERICA ACT, 1867 57

11. Quarantine and the establishment and maintenance of marine
hospitals

2. Sea coast and inland fisheries,

J. Ferries between a province and any British or foreign
country or between two provinces

14. Currency and coinage.

15. Banking, incorporation of banks, and the issue of paper

money

16. Savings banks

17. Weights and measure

I18. Bills of exchange and promissory no

19. Interest

20. Legal tender

21. Bankruptey and insolvene

22, Patents of invention and discovery

23. Copyrights

Indians and lands reserved for the Indian

Natura

3. Marriage and divorce

ition and aliens

27. The Criminal Law, except the Constitution of Courts of
Criminal Jurisdiction, but including the procedure in
criminal matters

28, The ¢
tentiaries

29, Such «

tablishment, maintenance, and management of peni

wsses of subjects as are expressly excepted in the
enumeration of the classes of subjects by this Act a ned
exclusively to the legislatures of the provinces.”

And any matter coming within any of the classes of subject
enumerated in this section s

Il not be deemed to come within the
class of matters of a local or private nature comprised in the enumera-
tion of the classes of subjects by this Act assigned exclusively to
the Legislatures of the Provinces

ExcLusive Powers oF ProviNciAL LEGISLATURES

‘92, In each provinee the Legislature may exclusively make
laws in relation to matters coming within the classes of subjects
next hereinafter enumerated ; that is to say

1. The amendment from time to time, notwithstanding any
thing in this Act, of the Constitution of the province, except
egards the office of Lieutenant-Governor
Direct taxation within the province in order to the raising
of a revenue for provineial purposes.

9

3. The horrowing of money on the sole credit of the province.

{. The establishment and tenure of provincial offices, and the
appointment and payment of provincial officers
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] ent and sale of the public lands belonging to
the provinee and of the timber and wood thereon emp
6. The establishment, maintenance, and management of public £ove
and ref tory prisons in and for the provinee I
7. The establishment, maintenance, and management of hospitals,
asylums, charities, and eleemosynary institutions in and &
for the provinee, other than marine hospitals, e
8. Municipal institutions in the province th
9. Shop, saloon, tavern, auctioneer, and other licences in order its
to the raising of a revenue for provincial, local, or municipal g
ll{“‘""“ =
10, Local works and undertakings other than such as are of the
following classe
a) Lines of steam or other ships, railways, canals, telegraph
and other works and undertakings connecting the &
provinee with any other or others of the provinces or i
tending bevond the limits of the provinee %
B) Lines of steamships between the province and -
British or foreign countr
(¢) 8 | I owl tuate within the pro :"I'”
m are | fter their execution declared by the
Parliament ) be for the general advantage of =
Canada or for the advan of two or more of the
provines W
11. The incorporation of companies with provineial object It
12, The solemnisation of marriage in the provines mitted
13. Property and civil rights in the provinee
14. The administration of justice in the province, including the stb-s
constitution, maintenance, and organisation of provincial autho
courts, hoth of eivil and of eriminal jurisdietion, and in In
cluding procedure in civil matters in those court it is &
- 15, The imposition of punishment by fine, penalty, or imprison
£ ment for enforcing any law of the provinee made in (elation i
to any matter coming within any of the classes of suhjects anns
enumerated in this section latn
g 16, Generally all matters of a merely local or private nature in atid
f the provinee the |
] of s
i Peace, Orber, AND (GooD (GOVERNMENT stan
! one «
i It has been pointed out (ante, p. 54) that all power. necessary the
for colonial self-government are vested in the Parliament of born
f Canada and the Legislatures of the Provinces combined. Tt Thi
{ would necessarily follow therefore, as the residuum of legislative Dobiis -
I jurisdietion is vested in the Dominion, after there has been carved
! i out of the entire field the subject-matters enumerated in section 92, an A
11 that federal jurisdiction is contained in the general words which .' = )
wl
5
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empower the Dominion to make laws f peace, order, an
ient of Canada

In Russell v. The Queen, T App. Cas, 829, it said

It cannot | ntended, and, indeed col
heir L« bar, that if Canada Temperance Ac
ot col W nor I - 1881
the provincial legislatur the 1 of Can L |
it neral power to make law for the peace, order Y

tof (

l Also, in the Citizens Insurance Company v. Parsons (7 App. Ca

96).% the Con ttee sa

It is obviousl | frequer |1 he (
mittee, that where mat ot n a
stub-sections of section 92, there « | no conflict «
authority I'he sole power is with the Dominior

In Citize / 1 Clompenr v. Pa 7 App. ( 4]
it ud

| I Aot |
in the t ap falls v A f it

enumerated in 92, anc d | ¢l e

latures « he 1 for n be of |

an ner g 1 I ner 1 \et

the p I wture primic n ]

of sub | further

tandir I 1

one of the enumerated ¢l f sub 1 i1 |

the | r of the provineial legislature is or is not there

This view of the B.N.A. Act was approved by the Committe
Dobie v. The Temporalities Boa 7 App. Cas 36

T'he first step to be taken, with a view to test the validit
an Act of the provincial legislatur to consider whether

Post, | * Post, p. 284 ' Post, p. 9 ¢ Post, p. 304
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subject-matter of the Act falls within any of the classes of subjects
enumerated in section 92, If it does not, then the Act is of no
validity. If it does, then these further questions may arise, viz.
* whether, notwithstanding that it is so, fhe subject of the Act does
not also fall within one of the enumerated classes of subjects in
section 91, and whether the power of the provincial legislature is
or is not thereby overborne,””
and in Russell v. The Queen (T App. Cas. 829),' where it is said :
* Their Lordships having come to the conclusion that the Act
in question does not fall within any of the classes of subjects assigned
exclusively to the Provincial Legislatures, it becomes unnecessary
to discuss the further question whether its provisions also fall within
any of the classes of subjects enumerated in section 91."

LecistaTive JurispicTioN,  Sections 91 axp 92

It will facilitate the discussion of these most important sections
of the Act if each of them is divided into two more or less arti-
ficially arranged groups, which, it will be found, conforms to the
construction placed upon these sections by the decisions of the
Judicial Committee,

Domixion JURISDICTION

Group 1 comprises legi

laws for the peac

ation enacted under the power to make
, order and good government of Canada, and
for convenience of reference will be cited as ** Peace, Order and
Good Government,”

Group 2 embraces all the subjects of legislative jurisdiction
enumerated in the twenty-nine sub-sections of section 91, and
includes the matters excepted from section 92, sub-sections 7 and
10, Hereafter this group will be cited as ** the enumerated sub-

sections of 91,7
Provincian Jurispierion

iroup 3 comprises the first fifteen sub-sections of section 92 ;
hereafter cited as ** the enumerated sub-sections of 92.”

Group 4 consists alone of sub-section 16 of section 92, and will
be cited hereafter as s, 92 (16).
The last clause of section 91 marks the distinction between the
two groups of that section, where it says :
* Any matter coming within any of the classes of subjects enu-

merated in this section, shall not be deemed to come within the class

1 Post, p. 821.
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of matters of a local or private nature comprised in the enumeration
of the classes of subjects by this Act assigned exclusively to the
legislatures of the provinces,”

S. 92 (16) bears to the enumerated sub-sections of 92 the same
rt-]ulinnahip as peace, order and good government does to the
enumerated sub-sections of section 91,

Lord Watson, speaking for the Judicial Committee in Attorney-
General of Ontario v. Attorney-General of Canada (1896), A, (
348." so declares,  He says

*This section assigns to the provincial

lature all matters
in a provincial sense, local and private, which have been omitted
from the preceding enumeration, and although its terms are wide
enough to cover, they were obviously not meant to include, pro
vincial legislation in relation to the classes of subjects already
enumerated.”

CoNrFLICT BETWEEN 91 AND 92

The same subject-matter may in one aspect fall under section 91,
which, viewed from another standpoint, falls within section 92,
In Citizen Insurance Company v. Parsons,

App. Cas. 96.* it is said :

*The scheme of this legislation, as expressed in the first branch
of section 91, is to give to the Dominion Parliament authority to make
laws for the good government of Canada in all matters not coming
within the classes of subjects assigned exclusively to the provincial
legislature. If the 91st section had stopped here, and if the classes
of subjects enumerated in section 92 had been altogether distinet
and different from those in section 91, no conflict of legislative
authority could have arisen. The provincial legislatures would have
had exclusive legislative power over the sixteen classes of s bjects
assigned to them, and the Dominion Parliament exclusive power
over all other matters relating to the good Lovernment of Canada.
But it must have been foreseen that this sharp and definite distine
tion had not been and could not be at

rined, and that some of the
classes of subjects assigned to the provincial legislatures unavoidably
ran into and were embraced by some of the enumerated classes of
subjects in section 91 ; hence an endeavour appears to have been
made to provide for cases of apparent conflict ; and it would seem
that with this ob
91st section, *forg

t 1t was declared in the second branch of the
ater certainty, but not o as to restrict the gener
ality of the foregoing terms of this section,” that (notwithstanding
anything in the Act) the exclusive legislative authority of the Parlia-
ment of Canada should extend to all matters coming within the
classes of subjects enumerated in that section,

* With regard to certain classes of subjects, therefore, generally

Y Post, p. 496, * Post, p.
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3 64 CANADIAN CONSTITUTION
'\ conceded that the Parliament of Canada has authority to make
i laws applicable to the whole Dominion, in relation to matters which

I in each province are substantially of local or private interest, upon
! the assumption that these matters also concern the peace, order,
1 and good government of the Dominion, there is hardly a subject
| enumerated in section 92 upon which it ‘might not legislate, to the
: exclusion of the provincial legislatures,
X i *In construing the introductory enactments of section 91, with

i

]

|

!

respect to matters other than those enumerated, which concern
the peace, order, and good government of Canada, it must be kept
in view that seetion 94, which empowers the Parliament of Canada
to make provision for the uniformity of the laws relative to pro
perty and civil rights in Ontario, Nova Scotia, and New Brunswick
does not extend to the province of Quebec ; and also that the Do
minion legislation thereby authorised is expressly declared to be of
no effect unless and until it has been adopted and enacted by the
provineial legislature. These enactments © ould be idle and abortive
if it were held that the Parliament of Canada derives jurisdiction
: from the introductory provisions of section 91, to deal with any
matter which is in substance local or provincial, and does not truly
affect the interest of the Dominion as a whole,

“Their Lordships do not doubt that some matters, in their
origin local and provineial, might attain such dimensions as to affect
the body politic of the Dominion, and to justify the Canadian Par
liament in passing laws for their regulation or abolition in the in
terest of the Doininion. But g
distinguishing between that which is local and provineial, and there
fore within the jurisdiction of the provincial legislatures, and that
which has ceased to be merely local or provincial, and has become

caution must be observed in

matter of national concern, in such sense as to bring it within the
jurigdiction of the Parliament of Canada. An Act restricting the
right to carry weapons of offence, or their sale to young persons
within the provinee would be within the authority of the provineial
legislature.  But traffic in arms, or the possession of them under
circumstances as to raise a suspicion that they were to he used for
seditious purposes, or against a foreign State, are matters which
their Lordships conceive, might be competently dealt with by the
Parliament of the Dominion.”

Most, if not all, of the cases of this type have arisen out of

legislation designed to restrain or prohibit the sale and use of in-

toxicating liquors.  The question first came up in 1882 in the casc

g \ of Russell v. The Queen (7 App. Cas. 829)," arising in the province of
New Brunswick. At that time a Dominion law. called the Canada
Temperance Act, provided that, upon a majority of the electors
entitled to vote for a member of Parliament in any county or city

' Post, p. 310,
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in Canada, having voted in favour of a petition to that eflect in
the manner provided by the Act, the sale of intoxicating liquors
should be prohibited exe pt for sacramental or medicinal purposes,
or for use in some art or trade, or by distillers or brewers, merchants
or traders, selling by wholesale.  Violation of the Act was punish-
able by fine or imprisonment. A Police Magistrate in the province
of New Brunswick having convicted a person of selling liquor in
violation of the Act, its validity was upheld by the Supreme Court
of Canada, and, upon appeal, by the Judicial Committee of the
Privy Council.  The Act was attacked on the ground that it invaded
the field of legislative jurisdiction conferred on the province by
sub-sections 9, 13, and 16 of section 92, which read :

9. Sl

tl

loon, tavern, auctioneer, and other licences in order

to the ra

ing of a revenue for provincia!, local, or 1 unicipal
purpose

13. Property and civil rights in the provinee

16, Generally all matters of a merely local or private nature

in the provinee.

The Committee held that it did not fall within 9, but proceeded
to say that even if such were the case, * it does not follow that the
Dominion Parliament might not pass it by virtue of its general

authority to make laws for the peace, order, and good government

of Canada.” This last remark, if not a dictum, must be read in
the light of what is said by Lord Watson in Attorney-General for
Outario v. Attorney-General for the Dominion (1896), A. (. 361,
where he says:

Their Lordships do not doubt that some matters, in their origin

local and provincial, might attain such dimensions as to affect the
body politie of the ) nand to justify the Canadian Parliament
in passing laws for their regulation or abolition in the interest of the

Dominion.”

But as pointed out later, according to Lord Macnaghten in
Attorney-General for Manitoba v. Manitoba Licence Holders (1902),

if the provincial legislation in liquor licence cases is
to be :l_nu:lul as dealing with matters within the class of subjects
enumerated in section 92, except 16, it is questionable whether

the lbnmlnlnu muhl have authority to interfere with the exclusive
jurisdiction of the province by legislation falling solely under the
head of peace, order, and good government.

In Russell v. The Queen (T App. Cas. 836),° the Committee also
held that the matters covered by the Canada Temperance Act did

L Post, p. 492, * Post, p, 578 Post, p. 310,
B
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not properly belong to the class of subjects mentioned in 92 (13),
viz. property and civil rights in the province. The Committee
says : !

“ Few, if any, laws could be made by-Parliament for the peace,
order, and good government of Canada, which did not in some
incidental way affect property and civil rights; and it could not
have been intended, when assuring to the provinces exclusive legis-
lative authority on the subjects of property and eivil rights, to
exclude the Parliament from the exercise of this general power
whenever such incidental interference would result from it. The
true nature and charceter of the legislation in the particular
instance under discussion must always be determined, in order to
ascertain the class of subject to which it really belongs. In the
present case it appears to their Lordships, for the reasons already
given that the matter of the Act in question does not properly
belong to the class of subjects * Property and Civil Rights within

the 1ueaning of sub-section 13.”

Tl s statement again must be qualified by what was said in
the latcr cases just quoted.

The Committee also held that the legislation in question was
not a matter of a merely local or private nature in the provinee
under sub-section 16, and therefore was validly passed by the
Dominion, under its general power to make laws for the pe

order, and good government of Canada

In Hodge v. The Queen (9 App. Cas. 117). in the year following
the decision in Russell v. The Queen, the same question came up
in an appeal from the provinee of Ontario. A local Act was in
force there called the Liguor Licence Act (R.8.0. 1877, c. 181),
which provided for the appointment of a Board of Licence Commis-

sioners for each city or county, which should have power to make
regulations defining the conditions and qualifications requisite to
obtain licences, and limiting the number of licences in the locality.
The Board was authorised to impose penalties for infraction of its
regulations, and persons found guilty could be fined or imprisoned
by a Police Magistrate.  The appellant Hodge having been convicted
for an infraction of the regulations, the point was raised as to
the power of the local provincial legislature to pass the Act in
question.  The Committee held that its provisions were in the nature
of police or municipal regulations of a merely local character, and
did not interfere with the provisions of the Canada Temperance
Act, which had not been locally adopted.  The Committee said that
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the legislation in question seemed to come within the heads of
Nos. 8 and 16 of section 92, which read as follows
* 8, Municipal institutions in the province,

6. Generally all matters of a merely local o private nature in

the province,

Ihe next stage was the passing of an Act by the Parliament of

Canada in 1883, which made provision for a Board of Licence

Commissioners, having power to issue hotel, saloon shop, vessel,

and wholesale licences, and to make regulations defining the con
ditions and qualifications requisite to obtain licences, and limiting
the number in each locality, analogous to the provisions then in
force under the Ontario Act.  The Act also provided that no person
could sell liquor by retail or wholesale without a licence under
the Act, and fine and imprisonment was provided for violaticn of
its provision The validity of this legislation was the subject
of a reference by the Governor-General in Couneil to the Supreme
Court of Canada, where it was held ultra vires, and the same result

followed upon an appeal to the Privy Council. No reasons for

judgment were delivered by either tribunal. but the notes of argu-
ment before the Judicial Committee have been published, and w

have the discussion between counsel and the members of the

Committec
On p. 43 Sir Montague Smith says that the difference between
the Act in question and the Canadian Temperance Act was that
the latter was a prohibitory Act and the former a regulating Act
This distinetion is emphasized in a discussion between Six
Montague Smith and Sir Farrer Herschell on p. 61

Ihe following observations appear on p. 6

Sir Barnes Peacock : In 1877, after the Imperial Act of 1867
an Act was passed in Ontario for licensing hours for th e of
liquors. That no doubt was a law for the good government of
Upper Canada, but it was not a law for the government of the whole

Dominion
Sir Farrer Herschell : No

Sir Barnes Peacock : Well, was that void because it interfered
with the general provision of a law for the peace, order, and good
overnment of Canada

Sir Farrer Herschell : No

Sir Barnes Peacocl It was a local law, and one would suppose
that that was good. notwithstanding it wa the peace, order,

the matter of The 1 r Licence Act, INS3 anid 1881, ( Extract

nted report in the Department of Justice, Car om the argument
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and good government of Upper Canada, but it would not be void

because of the general provisions giving power to the Dominion
Parliament to legislate for the peace, order, and good government
of Canada—that 15, Canada as embracing the whole of the provinees,
Therefore you could not say that if it was a matter of a purely
local nature it was not void as interfering with the general power
of the Dowinion, but then the law did not exclude the general
power of the Dominion to legislate when they wanted a similar law
extending all over the provinces,”

Again, on page 94, Sir Farrer Herschell says: *Is not it a law
for peace, order, “nd good government of the country in relation
to that trade  What I wish to urge upon your Lordships is this,
that even if it be held that the whole words ‘ regulation of trade and
commerce’ must reccive some limitation, so that if the object of
legislation is merely local and has no relation to what one may call
the order or the government of the country, it may be that it does
not fall within these general words, but that all legislation for the
vegulating of trade, if that regulation has in view the peace, order,
and good government of the country, comes distinetly within the
power committed to the Dominion Parliament.”

 8ir Montague E. Smith : Then it would not override any of the
powers in section 92 ¢

“Kir Farrer Herschell : Yes, my Lord. T say because it is the

regulation of trade and commerce,
“Sir Montague mith : 1 beg your pardon if T did not under-
ht yvou said, assuming it was not a regulation

stand vou, but I thoug
of trade and commerce,

*8ir Farrer Herschell : No, I said that, assuming that every
regulation of trade and commerce would not be necessarily within
it, I am contending that any regulation of trade which has for its
object the peace, order, end good government of Canada would be
within it.

“Sir Montagae E, Smith : T understand it now.

“Sir Farrer Herschell : That was the point T was desiring to
urge upon your Lordships—that it was not necessary for the de-
cision of this case for me to contend that the regulation of trade
and commerce had so wide an effeet that every regulation of trade
and commerce, however local and limited in its operation and
scope, would come within these words, but that it would be enough
for me, if 1 showed a power in the Dominion Pailiament to regulate
any and every trade where the object and purpose of that regulation
was the peace, order, and good government of the Dominion at
large. Now that is the power which T contend for in the Dominion
Parliament, and if I can establish that, that is quite enough for the
decision of this case, because it would leave at large many questions
which have no doubt been glanced at in the argument in previous
cases, and in this case, because if I once establish that whatever
else may not come within No. 2, such laws as this come within the

—

that
Ten
calle
Or
[HI"_
Conl
in tl
in 1
The
The
intro
valid
Cana
be ul
the J
of Oh
H
not b
Provi
to cr
It als
assign

other




BRITISH NORTH AMERICA A¢ I, 1867 69
cond head of section 91, then I need not discuss any further whether
the matter comes within any of the headings of section 92, because

under that heading of section 91 the provisions of section 92 would
be overridden. Now that, as |
VI|II'II a

hall submit, would put all decisions
wind and intelligible footing.

Mr. Horace Davey, on page 116, s What was the decision
in Russell v. The Queen ? 1t was that the prohibition of the liquor

traflic throughout the Dominion was a matter which was not exelu
sively assigned to the provincial legislatures. That is the decision

that it stood on exactly the same footing as the prohibition of the
sale of poisons, for example. Or, if my learned friend pleases—1
think it was an excellent illustration

the prohibition against carrying
arms in the interest of public safety Jut why 7 Because the pro
hibition of the sale of poisons, or the prohibition of the liquor traflic,
18 not one of the things exclusively assigned to the provincial legi
lature.”

Sir Montague Smith : That is the ground of the decision, that

it did not fall within any of the matters in section 92 ; right or wrong,
that is the decision,”

It has been pointed out in Russell v. The Queen (ante, p. 64)
that in 1878 the Parliament of Canada had passed the Canada
Temperance Act, which made provision, by what was popularly
called * Local Option,” for prohibiting the sale of liquor in cities
or townships that had by popular vote expressed their desire there-
for. The Act became later e. 106 of R.S.C. 1886, Previous to
Confederation similar provisions for local option had been in force
in the old provinee of Upper Canada by a Temperance Act passed
in 1864 by the old Parliament of Canada (27 & 28 Vict. c. 18),
The Canada Temperance Act of 1878 repealed the old Act of 1864,
The legislature of Ontario in 1890, by an Act (53 Vict., ¢. 76) re-
introduced the former legislation of 1864, and the question of the
validity of this legislation was referred to the Supreme Court of
Canada by the Governor-General in Council, when it was held to
be wltra vires by a majority of the Court, but this was reversed by
the Judicial Committe The case is reported as Attorney-General
of Ontario v. Attorney-General of Canada (1896), A. (. 3481

Here the Committee held that the provincial jurisdiction could
not be rested on 92, sub-section 8, * Municipal Institutions in the

Province,” which simply gave to provincial legislatures the right
to create a legal body for the management of municipal affairs
It also held that section 92 sub-section 9, was not applicable, which
assigned to the provinces shop, saloon, tavern, and auctioneer and

other licences in order to the raising of a revenue for provincial
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local and municipal purposes, and that this could not be construed

as authorising the abolition of the source from which the revenue
was to be raised. Lord Watson says (p. 364) : E

“The only enactments of section 92 which appear to their Lord-

ships to have any relation to the authority of provincial legislatures

to make laws for the suppression of the liquor traffic are to be found

in Nos. 13 and 16, which assign to their exclusive jurisdiction (1)

“ property and civil rights in the provinee,” and (2) * generally all

matters of a merely local or private nature in the province

He does not determine, hov ever which sub-section applied, but
concludes that as it did fall under one or the other it was excluded
from the jurisdiction of the Parliament of Canada.

The Committee next held that the Dominion legislation then
contained in the Act of 188G, being substantially the Canada
Temperance Act of 1878, which was under consideration also in
Russell v. The Queen, was valid except the clause which repealed
the Act of 1864, It was therefore valid to the extent covered hy
Russell v. The Queen, viz. that the restrictive provisions of the Act,
when they had been brought into operation in any provincial
area within the Dominion, must receive effect as valid enactments

relating to the peace, order, and good government of Canada (p. 362).
This, however, did not dispose of the question beca of his
previous holding, that if the Dominion legislation could be justified
under any of the enumerated sub-sections of section 91, all pro-
vincial legislation covering the same field would be void.  He next
considers the application of 91 (2), regulation of Trade and Com-
merce, which alone had been relied upon, and holds that it did not
apply. In the final result, therefore, Lord Watson holds that the
Canada Temperance Act of 1878 (afterwards R.S. of Can. 1886)
was valid with the exception above mentioned ; that the Ontario
logislation was also valid but as both provided for local option in

the same municipal area he says (p. 368) : *
*“ Tt is obvious that their provisions could not be in force within

the same district or province at one and the same time,”

that

The important holding, however, is made on p. 3

If the prohibitions of the Canada Temperance Act had been
made imperative throughout the Dominion, their Lordships might
have been constrained by previous authority to hold that the juris-
diction of the Legislature of Ontario to pass section 18 or any similar
law had been superseded.  In that case no provincial prohibitions
such as are sanctioned hy section IR could have been enforced by
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a municipality, without coming into conflict with the paramount
law of Canada. For the same reason, provincial prohibitions in
force within a particular district will necessarily become inoperative,
whenever the prohibitory clauses of the Act of 1886 have been adopted
by that district. But their Lordships can discover no adequate
grounds for holding that there exists a repugnancy hetween the two
laws in districts of the province of Ontario where the prohibitions
of the Canadian Act are not and may never be in force,”

In other words, the Dominion Parliament could legislate under
peace, order, and good government in matters which, although in
their origin of a local and private nature, have ceased so to be, and
have become of national concern.  That the provinces may legislate
in the same subject-matte

and if there is no repugnancy in the
operation of the two laws, both may subsist, but when they conflict
the provincial law must give way.

Attorney-General of Manitoba v. Manitoba Licence Holders Asso-
ciation (1902), A. C. 73" contains a further word on this subject. The
legislature of the Province of Manitoba on July 5, 1900, passed an
Act known as *“ The Liquor Act ™ (63 & 64 Viet., ¢. 22). The pre-
amble of the Act is in these words: ** Whereas it is expedient to
suppress the liquor traffic in Manitoba by prohibiting provineial
transactions in liquor, therefore,” &ec. The enactments purport
to prohibit all use in Manitoba of spirituous, fermented malt, and
all intoxicating liquors as beverages other than for sacramental
medicinal. mechanical, or scientific purposes, and they include
divers prol:ibitions and restrictions affecting the importation, expor-
tation, manufacture, keeping, sale, purchase, and use of such liquors

l The Court of King's Bench for Manitoba held this legislation
: wltra vires. This was reversed by the Judicial Committee, The
Committee make the following comment upon the preceding case
onp.79:

“The judgment of this Board in the case of the Attorney-General

for Ontario . Aorney=-General for the Dominion (infra, p. H78) has re

lieved the case from some, if not all, of the difficulties which appear to
have presented themselves to the learned judges of the Court of King's
Jench. This Board held that a provincial legislature has jurisdietion
to restrict the sale within the province of intoxicating liquors, so

long as its legislature does not conflict with any legis! ' pro
vision which may be competently made by the Parliament of Canada,

and which may be in force within the provinee or any district thereof,

—

It held further that there might be circumstances in which a pro-
vincial legislature might have jurisdiction toprohibit the manufacture
within the province of intoxieating liquors, and the importation of




72 CANADIAN CONSTITUTION

such liquors into the province. For the purposes of the present
question it is immaterial to inquire what those circumstances may
as it stands, and the Report to her

be. The judgment, therefe
late Majesty consequent thereon, show that in the opinion of this
tribunal, matters which are * substantially of local or private interest

in a province —matters which are of a local or private nature * from

a provincial point of view to use expressions to be found in
the judgment, are not excluded from the category of * matters
of a merely local or private nature ' because legislation dealing with
them, however carefully it may be framed, may or must have an
effect outside the limits of the province, and may or must interfere
with the resources of Dominion revenue and the industrial pursuits
of persons licensed under Dominion statutes to carry on particular
trades

I urd Macnaghten referring to the fact that Lord Watson had
no. determined whether the provincial jurisdietion rested on section
92, sub-sections 13 or 16, savs Although this particular question
was thus left apparer ‘ly undeciled, a careful perusal of the judg

to the conclusion that, in the opinion of the Board,

ments leads
the case fell under No. 16 rather than under No. 13. And that
cems to their Lordships to be the better opinion. In legislating
for the suppression of the liquor traffic the object in view is the
rather than the regulation

abatement or pre

rse, no such legislation

of property and « !

can be carried into effeet without interfering more or less with

property and civil rights in the province

The conclusion to be drawn from Lord Watson’s judgment in
Attorney-General of Canada v. Attorney-General of Ontario (1896),
A C. 348}

valid as legislation under peace, order, and good government, it

that although the Canada Temperance Act was only

would prevail over provincial legislation when they came into
conflict, whether the later rested upon 92 (13) or 92 (16)

The first proposition, however, is expressed with some hesita-
tion as regards the conflict between peace, order, and good govern-
ment and the enwmerated sub-sections of 92, although it is fully
\‘l|r|ull'-"‘ by the above decision, in view of the later case of Attor-
ney-General of Manitoba v. Manitoba Licence Holders' Association
(1902), A. C. 732 where Lord Macnaghten says

It is questionable whether the Dominion could have authority
1 government, to interfere with the exclu
2 (13).

under peace, order, and g

sive jurisdiction of the provinee in the matters described in
No case has come before the Committee where admittedly the
conflict was between peace, order, and good government and the

enumerated sub-gections of 92, but Il\l»erin tical cases are suggested
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by Lord W

Attorney-General of Ontario (1896), A. C. 348." and the validity of

m in the above case of Attorney-General of Canada

certain insurance legislation enacted by the Parliament of Canada
in the case of the Insurance Reference (48 S.C.R.. p. 260), was sup-
ported by the Chief Justice on the ground that the business of fire
isurance had attained in Canada such enormous dimensions as to
make valid the exercise of legislative power by the Dominion, There
is now pending in this case an appeal before the Judicial Committee

There is but one decision of the Judicial Committee which
is difficult to harmonise with the proposition now under discussion
nor with the entire line of previous decisions of that tribunal, It
ig the case of La Compagnie Hydraulique de St, Francois v. Con-
tinental Heat and Light Company (1909), A, €, 1942

The appellants were incorporated by Quebec Statutes, 2 Edw
VII, c. 76, and 4 Edw. VII, ¢. 84, and were granted the privilege of
er, heat, and light within a
radius of thirty miles from the village of Disra

producing and selling electricity as pow
Quebec Sed
nent.  The
60 & 61

tion 3 of the later Act is set out in their Lor Iships’ judy

respondents were incorporated under a Dominion A

Viet,, e, 72, Sects, 7 and 8 defined their pe rs, which included
that of manufa upplyir ellin disposing of gas
d electricity Section 8 empowered them, with the consent of

the municipal council or other authority having jurisdiction over
any highway or public place, to enter thereon for the purpose of
making the necessary constructions and suitable electrical con-
trivances. Both companies erected buildings and installed plant
and machinery, to produce and distribute clectrical power within
the said thirty miles radius

is to be observed that the pe

ver conferred upon the

inion Company to manufacture, supply, and sell electricity

does not bring the company within any of the subject matters men-
tioned i the enumerated sub-sections of section 91 I'he nearest
sectic the exception to section 92 (10 (a) lines of steamers or
other ships, railwa canals, telegraphs and other works and
undertakings connecting the province with any other or others of
the provinces or extending beyond the Jimits of the province

Had this sub-section applied, the case would have been governed
by Toronto v. B clephone Co. (19035), A, €. 52.* and Toronto
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and Niagara Power Co. v. North Toronto (1912), A. C. 83}
But apparently the jurisdiction of the Dominion Parliament must
be rested in this case solely upon the power to make laws for the
peace, order, and good government of Canada. In such a case it
could not legally trench upon legislation enacted by the provincial
legislature under any of the enumerated sub-sections of section 92,
| unless the case fell within the exception mentioned in our first
proposition, which clearly it did not. The charter of incorporation
| in this case of the appellant company granted by the pro-
vincial legislature, giving it exclusive rights within a circumseribed
part of the provincial territory, was clearly within its power to
! legislate with respect to property and civil rights m the province. H
The judgment of the Committee pronounced by Sir Arthur Wilson
is very short. He says:

“The contention on behalf of the appellant company was that
the only effect of the Canadian Act was to authorise the respondent
company to carry out the contemplated operations in the sense
that its doing so would not be witra vires of the company, but that
the legality of the company’s action in any province must be de
pendent on the law of that provinee.

*“This contention seems to their Lordships to be in conflict with

ral decisions of this Board. Those decisions have established

er———n L —

2 / that where, as here, a given field of legislation is within the compe-
¢ tence of hoth the Parliament of Canada and of the provineial legis-
8.1 lature, and both have legislated, the enactment of the Dominion

Parliament must prevail over that of the province if the two are

in conflict. as they clearly are in this case,”

i The last paragraph of the judgment quoted is altogether too

geoneral in its terms without doing violence to the previous decisions
| of the Committee, and must be read as if there were inserted after
{ the words ** Parliament of Canada” the expression *“ under one

of the enumerated sub-sections of seetion 91, The clause would

then read as follows :

. where, as here, a given field of legislation is within the

competence of both, the Parliament of Canada, under one of the
! enumerated sub-sections of section 91, and of the provincial legis-
lature, und both have legislated, the enactment of the Dominion
Parliament must prevail over that of the province if the two are
in conflict, as they clearly are in this case,”

It would seem that this judgment did not receive the considera-
tion from the Board which the important constitutional principle
involved therein clearly demanded.

v Post, p. T40.
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Secrion 91 (2). RecuratioN oF TrapE AND COMMERCE

Legislation under this one of the enumerated sub-sections of
section 91 has in a recent decision been placed upon much the
same plane as legislation under the power to make laws for the
peace, nrder aud good government of Canada, and it may therefore
not inappropriately be discussed in this connection.  Many attempts
ative power of the Dominion

have been made to support the l¢
by virtue of *his sub-section, but without much avail. The decisions,
however, require to be considered. In Citizens’ Insurance Com pany
v. Parsons (7 App. Cas. 96)," the question was the validity of an Act
of the provinee of Ontario, which prescribed certain conditions
which should form part of all contracts of fire insurance entered
into or in force in that province. The Committee says :*

“The words * regulation of trade and commerce,” in their un-
limited sense are sufficiently wide, if uncontrolled by the context
and other parts of the Act, to include every regulation of trade
ranging from political arrangements in regard to trade with foreign
governments, requiring the sanction of Parliament, down to minute

rules for regulating particular trades Jut a consideration of the
Act shows that the words were not used in this unlimited sense,
In the first place, the collocation of No
of national and general concern affords an indication that regula

2 with classes of subjects

tions relating to general trade and commerce were in the mind of
the legislature, when conferring this power on the Dominion Parlia
ment. If the words had been intended to have the full scope of
which, in their lteal meaning, they are susceptible, the specific
mention of several of the other clusses of subjects enumerated in
section 91 would have been unnecessary; as 15, banking: 17,
weights and measures ; 18, hills of exchange and promissory notes
19, interest ; and even 21, bankruptey and insolvency.
)

tegulation of trade and commerce ' may have been used in

some such sense as the words *regulations of trade” in the Act of
ngland and Scotland (6 Anne, ¢. 11), and as these
words have been used in Acts of State relating to trade and com
merce,  Article 5 of the Act of Union enacted that all the subjects
of the United Kingdom should have * full freedom and intercourse

Union between E

of trade and navig
Kingdom and the colonies; and Article 6 enacted that all parts
of the United Kingdom from and after the Union should be under
the same * prohibitions, restrictions, and regulations of trade.

ition” to and from all places in the United

Parliament has at various times since the Union passed laws affect-
ing and regulating specifie trades in one part of the United Kingdom
only, without its being supposed that it thereby infringed the
Articles of Union, Thus the Aets for regulating the sale of intoxi-

' Post, p. 267, t Post, p. 280,
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cating liquors notoriously vary in the two kingdoms. So with regard
to Acts relating to bankruptey, and various other matters.

** Construing, therefore, the words * regulation of trade and com-
merce’ by the various aids to their inferpretation above suggested,
they would include political arrangements in regard to trade re-
ing the sanction of Parliament, regulation of trade in matters
provincial concern, and it may be that they would include
general regulation of trade affecting the whole dominion. Their
Lordships abstain on the present occasion from any attempt to
define the limits of the authority of the Dominion Parliament in
this direction. It is enough for the decision of the present case to
say that, in their view, its authority to legislate for the regulation
of trade and commerce does not comprehend the power to regulate
by legislation the contracts of a particular business or trade, such
as the business of fire insurance in 1 single province, and therefore
that its legislative authority does not in the present case conflict
or compete with the power over property and civil rights assigned
to the legislature of Ontario by No. 13 of section 92.”

In Russell v. The Queen (T App. Cas. 829) the Committee says
(p. 842) :1
*Their Lordships having come to the conclusion that the Act
in question does not fall within any of the classes of subjects assigned
exclusively to the provincial legislatures, it becomes unnecessary
to discuss the further question whether its provisions also fall
within any of the classes of subjects enumerated in section 91,
In abstaining from this discussion, they must not be understood
as intimating any dissent from the opinion of the Chief Justice of
the Supreme Court of Canada and the other judges, who held that
the Act, as a general regulation of the traffic in intoxicating liquors
throughout the Dominion, fell within the class of subject, *the
regulation of trade and commerce,” enumerated in that section,
and was, on that ground, a valid exercise of the legislative power
of the Parliament of Canada.”

In Hodge v. The Queen (9 App. Cas. 117)* it is said :

“The appellants contended that the legislature of Ontario had
no power to pass any Act to regulate the liquor traffic, that the
whole power to pass such an Act was conferred on the Dominion
Parliament, and consequently taken from the provincial legislature,
by section 91 of the British North America Act, 1867 ; and that it
did not come within any of the classes of subjects assigned exclu-
sively to the provincial legislatures by section 92, The class
in section 91, which the Liquor Licence Act, 1877, was said
to infringe was No. 2, ‘The Regulation of Trade and Com-
merce,’ and it was urged that the decision of this Board in
Russell v. Regina (7 \pp ‘as. 8‘.’9) was conclusive that the whole
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subject of the liquor traflic was given to the Dominion Parliament,
and ¢ juently taken away from the provincial legislature, It
appears to their Lordships, however, that the decision of that tribunal
in that case has not the effect supposed, and that, when properly
considered, it should be taken rather as an authority in support
of the judgment of the Court of Appeal.”

In Attorney-General of Ontario v. Attorney-General of Canada
(1896), A. (. 348," Lord Watson says :

Ihat point being settled by decision, it becomes necessary to
consider whether the Parliament of Canada had authority to pass
the Temperance Act of 1886 as being an Act for the * regulation of
trade and commerce ’ within the meaning of No. 2 of section 91.
If it were so, the Parliament of Canada would, under the exception
from section 92 which has already been noticed, be at liberty to
exercise its legislative authority, although in so doing it should
interfere with the jurisdiction of the provinces. The scope and
effect of No. 2 of section 91 were discussed by this Board at some
length in Citizens’ Insurance Co, v. Parsons (T App. Cas. 96), where
it was decided that, in the absence of legislation upon the subject
by the Canadian Parliament, the legislature of Ontario had autho-
rity to impose conditions, as being matters of civil rights, upon the
business of fire insurance, which was admitted to b

trade, so long
as these conditions only affected provincial trade. Their Lordships
do not find it necessary to reopen that discussion in the present case.
The object of the Canada Temperance Act of 1886 is, not to regulate
retail transactions between those who trade in liquor and their
customers, but to abolish all such transactions within every pro-
vincial area in which its enactments have been adopted by a majority
of the local electors. A power to regulate, naturally, if not neces-
sarily, assumes, unless it is enlarged by the context, the conservation
of the thing which is to be made the subject of regulation. In that
view, their Lordships are unable to regard the prohibitive enactments
of the Canadian statute of 1886 as regulations of trade and commerce.
They see no reason to modify the opinion which was recently ex-
pressed on their behalf by Lord Davey in Municipal Corporation
of the City of Toronto v. Virgo (1896), A. C. 88, in these terms:
* Their Lordships think there is marked distinction to be drawn
between the prohibition or prevention of a trade and the regula-
tion or governance of it, and indeed a power to regulate and govern
seems to imply the continued existence of that which is to be
regulated or governed.””

And finally, in Montreal v. Montreal Street Railway (1912),
A. C. 333,* Lord Atkinson says :

“If the Parliament of Canada had authority to make laws
applicable to the whole Dominion, in relation to matters which,

1 -l';uI. |u:4!|:i. . ’7I'unl,7p.77'.'(i.7
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in each province, are substantially of local or private interest, upon
the assumption that those matters also concern the peace, order, and
good government of the Dominion, there is hardly a subject upon
which it might not legislate to the exclusion of provincial legislation,
The same considerations appear to their Lordships to apply to two
of the matters enumerated in section 91, namely, the regulation of
trade and commerce,  Taken in their widest sense these words would
authorise legislation by the Parliament of Canada in respect of
several of the matters specifically enumerated in section 92, and
would seriously encroach upon the local autonomy of the provinee,
In their Lordships’ opinion these pronouncements have an im-
portant bearing on the question for decision in the present case,
though the case itselt in which they were made was wholly different
from the present case, and the decision given in it has little if any
application to the present caze. They apparently established this,
that the invasion of the rights of the province which the Railway
Act and the Order of the Commissioners necessarily involve in
respect of one of the matters enumerated in section 92, namely
legislation touching local railways, cannot be justified on the ground
that this Act and Order concern the peace, order, and good govern-
ment of Canada, nor upon the ground that they deal with the regu-
lation of trade and commerce.”

SecoNp PREPOSITION
In case of conflict between legislation under the enumerated
sections of 92 or 92 (16),
ihstance

sub-sections of 91, and the enumerated sub-
the former will prevail, if the matter in question is of the
of any of the enumerated sub-sections of this group ; but where

the matter is incidental or ancillary to one of such enumerated
sub-sections, and is also within one of the enumerated sub-sections
of 92 or 92 (16), if the field is clear, provincial legislation will be
valid in the absence of legislation by the Dominion. ~ Where, how-
ever, the Dominion has legislated, the provincial legislation,
if there be any, will be overborne,

SUBSTANTIVE AND ANCILLARY MATTERS

The distinetion between what is of the substance of the matters
contained in the enumerated sub-sections of section 91, and what
is ancillary or incidental thereto, is not at all clearly expressed in
the earlier decisions of the Judicial Committee, but the distinction,
however, is the basis upon which many of the earlier cases rest.

In the case of the Attorney-General of Canada v. Attorney-
General for Ontario (1894), A. C. 189, Lord Chancellor Herschell
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for the first time uses the expression ancillary, under the following
circumstances :

Jurisdiction to legislate in matters of bankruptey and insolvency
is exclusively conferred upon the Parliament of Canada by section
91, yvet in the absence of federal leg

ition it was held that legis-
lation by the province in matters which were only incidental to
the substantive jurisdiction conferred, was valid. In this case
the question arose as to whether, in view of the above provisions
of section 91, legislation by the province under an Act (R.8.0.
(1887), . 124) respecting assignment and preferences of insolvent
persons, was valid. Section 9 read as follows :

An assignment for the general benefit of creditors, under this
Act, shall take precedence of all judgments and of all executions
not completely executed by payment, subject to the lien, if any,
of an execution creditor for his costs

where there is but one execu
tion in the sheriff’s hands, or to the lien, if any, of the creditor for
his costs, who has the first execution in the sheriff's hands,”

The Judicial Committee says :

“It appears to their Lordships that such wrovisions as are
found in the enactment in question, relating as they do to
assignments purely voluntary, do not infringe on the exclusive
legislative power conferred upon the Dominion Parliament. They
would observe that a system of bankruptey legislation may
frequently require various ancillary provisions for the purpose
of preventing the scheme of the Act from being defeated. It
may be necessary for this purpose to deal with the effect of
executions and other matters which would otherwise he within
the legislative competence of the provincial legislature. Their
Lordships do not doubt that it would be open to the Dominion
Parliament to deal with such matters as part of a bankruptey law,
and the provincial legislature would doubtless be then precluded
from interfering with this legislation, inasmuch as such interference
would affect the bankruptey law of the Dominion Parliament. But
it does not follow that such subjects, as might properly be treated
as ancillary to such a law and therefore within the powers of the
Dominion Parliament, are excluded from the legislative authority
of the provincial legislature, when there is no bankruptey or in-
solvency legislation of the Dominion Parliament in existence,”

Four years later Lord Herschell uses the same expression in
the case of the Attorney-General of Canada v. Attorneys-General for
Ontario, Quebec, de. (1898, A. €. 700).*  He there says:

“ 1t is true this Board held, in the case of the Attorney-General
of Canada v. Attorney-General for Ontario® that a law passed by

1 Post,
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provincial legislature, which affected the assignments and property
sons, was valid as falling within the heading * property
although it was of sych nature that it would be

of insolvent
and civil right
a suitable ancdlary provision to a bankruptey law.”

In Grand Trunk Railiway Co. v. Attorney-General of Canada
(1907), A. C. 65." Lord Dunedin said : *

“The question in this appeal is as to the competency of the
Dominion Parliament to enact the provisions contained in section
1 of 4 Edw. VII, ¢, 31, of the Statutes of Canada. These provisions
may be generally described as a prohibition against any * contracting
out’ on the part of railway companies within the jurisdiction of
the Dominion Parliament from the liability to pay damages for

personal injury to their servants.

“ It is not disputed that, in the partition of duties effected by
the British North America Act, 1867, between the provincial and
the Dominion legislatures, the making of laws for through railways
is entrusted to the Dominion.

“The point, therefore, comes to be within a very narrow com-
pass. The respondent maintains, and the Supreme Court has
upheld his contention, that this is truly railway legislation. The
appellants maintain that, under the guise of railway legislation,
it is truly legislation as to civil rights, and, as such, under section 92,
sub-section 13, of the British North America Act, appropriate to
the provinee,

“The construction of the provisions of the British North America
Act has been frequently before their Lordships. It does not seem
necessary to recapitulate the decisions. But a comparison of two
cases decided in the year 1894—viz. Attorney-General of Ontario v.
Attorney-General of Canada (1894), A. C. 1892 and Tennant v.
Union Bank of Canada (1894), A. C. 31 *—seems to establish these
two propositions : First, that there can be a domain in which pro-
vincial and Dominion legislation may overlap, in which case neither
legislation will be ultra vires, if the field is clear; and, secondly,
that if the field is not clear, and in such a domain the two legisiations
meet, then the Dominion legislation must prevail.

*“ Accordingly, the true question in the present case does not
seem to turn upon the question whether this law deals with a civil
right, which may be conceded, but whether this law is truly ancillary
to railway legislation.

“1t seems to their Lordships that, inasmuch as these railway
corporations are the mere creatures of the Dominion legislature,
which is admitted, it cannot be considered out of the way that the
Parliament which calls them into existence should prescribe the
terms which were to regulate the relations of the employees to the
corporation. It is true that, in so doing, it does touch what may
be described as the civil rights of those employees. But this is

! Post, p. 636,  Post, p. 638, 3 Post, p. 447, 4 Post, p. 433,
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inevitable, and, indeed, seems much less violent in such a case where

the rights, such as they are, are, so to speak, all intra familiam, than

in the numerous cases which may be figured where the civil rights
of outsiders may be affected.  As examples may be cited provisions
relating to expropriation of .and, conditions to be read into contracts
of carriage, and alterations upon the common law of carriers.”

In Toronto v. Canadian Pacific Railway Co. (1908), A. €. 54,
Lord Collins said (p- 57) .

The question on this appeal is as to the liability of the appel-

lants, the corporation of the city of Toronto, to pay a share of the

cost of certain protective measures ordered by the Railway Com

mittee of the Privy Council of Canada for the purpose of safeguarding
the public in traversing the respondents’ railway, and the railwa
itself, at certain level crossings where it passes across public street
at points within or immediately adjoining the city boundary.
At two of the crossings the southern boundary of the railway is the
northern boundary of the city

In the third the crossing is wholly
within the city.

*The order of the Railway Committee, which was dated January
1891, and purported to be made under the 187th and 188t
sections of the Dominion Railway Act, 1888 (51 Viet., e. 29
directed that gates and watchmen should be provided and main
tained by the railway company at the said crossings, and that the

cost thereof should be borne in equal proportions by the railway
company and the corporation,

R,

Some two years later there was a
slight readjustment of the proportions, but nothing turns on this.

The corporation continued to pay the adjusted proportion without

complaint down to 1901, when they disputed hability and ceased
payment. Hence this action, in which the railway sued the cor-
poration to recover the apportioned amount

No question arises
as to the amount

if lability is established, but the appellants
contend that the sections under which the order was made were
ultra vires of the Dominion Parliament, and that even if they were
intra vires the corporation did not fall within the words * any person

interested therein’ in section 188, and could not, therefore, be

made liable to pay any apportioned share of the expenses
** First, with regard to the question of wultra vires

There is no
doubt that

railways connecting the province with any other ot
others of the provinces " are expressly excepted from the jurisdiction
of the provinces, and placed under the exclusive jurisdiction of the
Parliament of the Dominion by the Imperial statute 30 & 31 Vict

¢. 3, the British North America Act, 1867, s. 91

sub-s. 29, and
8. 92, sub-s. 10 (a).

On the other hand, by s, 92 of the same Act,
municipal institutions in the province and property and civil rights
in the province are placed under the exclusive power of the pro-
vincial legislature. Questions of conflict between the two juris-

1 Post, p. 653, 2 Pust, p. 656.
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dictions, that of the Dominion and that of the province, have
} frequently come before this Board, and the result of the decisions
is thus summed up by Lord Dunedin, in delivering the judgment
Grard Trunk Railway Co. v. Attorney-

in the most recent cas
.. 681 He treats the following pro-

General of Canada (1907)
positions as established :
“* First, that there can be a domain in which provincial and

! Dominion legislation may overlap, in which case neither legislation |
will be ultra vires, if the field is clear; and, secondly, that if the |
field is not clear, and in such a domain the two legislations meet, i
’ then the Dominion legislation must prevail.” {
“In the present case it seems quite clear to their Lordships !
el that if, to use the language above quoted, * the field were clear,’ the
i-‘ ! sections impugned do no more than provide reasonable means for
i[ safeguarding in the common interest the public and the railway
I which is committed to the exclusive jurisdiction of the legislature
1 ‘ { which enacted them, and were, therefore, intra vires. 1f the pre- At
i " { cautions ordered are reasonably necessary, it is obvious that they ; leg
{188 must be paid for, and in the view of their Lordships there is nothing sul
ultra vires in the ancillary power conferred by the sections on the
§ i1 H committee to make an equitable adjustment of the expenses among
li the persons interested. Both the substantive and the ancillary Do
’ . provision are alike reasonable and intra vires of the Dominion legisla- Wa
bt : and on the principles above cited must prevail, even if there me.
!‘1 | slation tntra vires of the provincial legislature dealing with the res
£ il "', same subject-matter and in some sense inconsistent. But it seems mer
| us‘ to their Lordships that in truth there is no real inconsistency, and
e both may stand together. tl
| e
] it The principle we are discussing was held by Lord Watson, in the Stre
Bl Attorney-General for Ontario v. Attorney-General for Canada (1896), Parl
' My A. C. 3482 to be the ratio decidendi of the judgment of the Privy und
g Council in the Citizens’ Insurance Co. v. Parsons (7T App. Cas. 96)." X o
f i In the latter case a statute was passed by the legislature of the orim
§ province of Ontario, which declared what conditions alone should Mont
apply to contracts of fire insurance in the province, and it was con- shoul
tended that the local legislation was ultra vires, as the matter was Raily
one either of peace, order, and good government, or of trade and to w
commerce assigned to the Dominion Parliament by section 91. order
It was admitted that the legislation in question also fell within
section 92 (13), property and civil rights in the province. The the
provincial legislation was upheld in Citiz ns’ Insurance Co. v, Par- pro'
sons, and Lord Watson, in referring to the case, says :* Dor
“The scope and effect of No. 2 of s. 91 were discussed by this ij
i Board at some length in Citizens’ Insurance Co. v. Parsons, where ;::':I:
| 1 Post, p. 657. 2 Post, p. 481 3 Post, p. 267, ¢ Post, p. 493. FA—
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it was decided that, in the absence of legislation upon the subject
by the Canadian Patliament, the legislature of Ontario had autho
rity to impose conditions

15 being matters of civil right, upon the
business of fire insurance, which was admitted to be a trade, so long
as those conditions only affected provincial trade.”

He also says :!

“ 1t also appears to their Lovdships that the exception (contained
in the concluding words of see. 91) was not meant to derogate from
the legislative authority given to provincial legislatures by these
sixteen subsections, save to the extent of enabling the Parliament
of Canada to deal with matters local or private in those cases where

such legislation is necessarily incidental to the exercise of the powers
conferred upon it by the enumerated heads of Clause 91.7

In Montreal v. Montreal Street Railway (1912), A. (

3% Lord
Dominion
legislation must be necessarily ineidental to one of the enumerated
sub-sections of 91.

The Board of
Dominion

Atkinson, speaking for the Committee, says that the

Railway Commissioners appointed under the
tailway Act, is given jurisdiction over Dominion Rail-
ways, Section 92 sub-section 10 gives jurisdiction to the Parlia-
ment of Canada with respeet to Dominion railways, and also with
respect to provincial railways, if they are declared by the Parlia-
ment of Canada to be for the general advantage of Canada.

There were in the city of Montreal two street railways, one called
the Montreal Park and Island Railway and the other the Montreal
Street Railway. The former road had been declared by the
Parliament of Canada a work for the general advantage of Canada
under the above sub-section, and therefore became a federal railway.
A complaint having been made to the
crimination had been made, the
Montreal Strect

Joard that an unjust dis-
Board made an order that the
tailway Company, a purely provincial company,
should enter into an agreement with the Montreal Park and Island
Railway with respect to through-tariff, and the question arose as
to whether or not the Board had jurisdiction to make

such an
order. The Committee says:*

* It has, no doubt, been many times decided by this Board that
the two sections 91 and 92 not mutually exclusive, that the
provisions may overlap, ar hat where the legislation of the
Dominion Parliament come to conflict with that of a provincial
legislature over a field of jurisdiction common to both the former
must prevail ; but, on the other hand, it was laid down in Attorney-
General of Ontario v, Attorney-General of the Dominion (1896),

Y Post, p. 720
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A. C. 348:1 (1) That the exception contained in s. 91, near its end,
was not meant to derogate from the legislative authority given to
provincial legislatures by the 16th sub-section of s, 92, save to
the extent of enabling the Parliament of Canada to deal with matters,
local or private, in those cases where such legislation is necessarily
incidental to the exercise of the power conferred upon that Parlia-
ment under the heads enumerated in s. 91; (2) that to those
matters which are not specified amongst the enumerated subjects
of legislation in &, 91, the exception at its end has no application,
and that in legislating, with respect to matters not so enumerated,
the Dominion Parliament has no authority to encroach upon any
class of subjects which is exclusively as gned to the provincial
legislature by s, 92; (3) that these enactments, ss. 91 and 92,
indicate that the exercise of legislative power by the Parliament of
Canada, in regard to all matters not enumerated in s. 91, ought to
be strictly confined to such matters as are unquestionably of ( ‘anadian
interest and importance, and ought not to trench upon provincial
legislation with respect to any classes of subjects enumerated in
..... (4) that to attach any other construction to the general
powers which, in supplement of its enumerated powers, are conferred
upon the Parliament of Canada by s. 91 would not only he contrary
to the intendment of the Act, but would practically destroy the
autonomy of the provinces; and, lastly, that if the Parliament of
Canada had authority to make laws applicable to the whole Dominion
in relation to matters which in each province are substantially of
local or private interest, upon the assumption that these matters
also concern the peace, order, and good government of the Dominion,
there is hardly a subject upon which it might not legislate to the
exclusion of provincial legislation. . . . .

“ Tt follows, therefore, that the Act and Order if justified at all
must be justified on the ground that they are necessarily incidental
to the exercise by the Dominion Parliament of the powers conferred
upon it by the enumerated heads of s, 91,

“Well, the only one of the heads enumerated in s, 91, dealing
expressly or impliedly with railways, is that which is interpolated
by the transfer into it of sub-heads (a), (b), and (¢) of sub-s. 10 of
5.92.  Lines such as the Street Railway are not amongst these.

“In other words. it must be shown that it is necessarily incidental
to the exercise of control over the traffic of a federal railway, in
respect of its giving an unjust preference to certain classes of its
passengers or otherwise, that it should also have power to exercise
control over the * through * traffic of such a purely local thing as a
provincial railway properly so called, if only it be connected with a
federal railwav, . . . The right contended for in this case is, in
truth, the absolute right of the Dominion Parliament wherever a
federal line and a local provincial line connect to establish, irre-
spective of all consequences, this dual control over the latter line

' Post, p. 481.
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whenever there is through traffic between them, at least of such a
kind as would lead to unjust discrimination between any classes

of the customers of the former line. In their Lordships’ view this

right, and power is not necessarily incidental to the exercise by the
Parliament of Canada of its undoubted jurisdiction and control
over federal lines, and is, therefore, they think. an unauthorised
invasion of the rights of the legislature of the province of Quebec.”

The principle we are discussing would appear to underlie the
following early decision of the Judicial Committee,

In L'Union St. Jaeques de Montrial v. Bilisle (LR, 6, P.C. 31).)
the question arose as to the validity of an Act of the provincial
legislature of Quebec intituled = An Act to relieve the Union St.
Jacques de Montréal * where the financial condition of the associa-

tion would not permit of it carrying on business without woing
into insolvency without some modification being made with re spect
to the rights of its members, and the Act was passed to give such
relief, The Judicial Committee said : *

" The sole question in this appeal is this: whether the subject
matter of the Provincial Act (33 Viet., . 58) is one of those which,
by the 91st section of the Dominion Act, are reserved exclusively
for legislation by the Dominion legislature. This Act deals solely
with the affairs of that particular society, and in this manner,
taking notice of a certain state of embarrassment resulting from
what it describes in substance as improvident regulations of the
society, it imposes a forced commutation of their existing rights
upon two widows, who at the time when that Act was passed, were
annuitants of the society under its rules, reserving to them the
rights so cut down in the future possible event of the improvement
up to a certain point of affairs of the a
matter is private ;

ociation.  Clearly this
clearly it is local, so far as locality is to be con-
sidered, because it is in the province and in the city of Montreal ;
and unless, therefore, the general effect of that head of s. 92 is for
this purpose qualified by something in s. 91, it is a matter not only
within the competency, but within the exclusive competency of
the provincial legislature. Now s. 91 qualifies it undoubtedly, if
it be within any one of the different classes of subjects there specially
enumerated ; hecause the last and concluding words of s. 91 are:
“And any matter coming within any of the classes of subjects
enumerated in this section shall not be deemed to come within the
class of matters of a local or private nature comprised in the enumera-
tion of the classes of subjects by this Act assigned exclusively to
the legislatures of the province.” But the onus is on the respondent
to show that this, being of itself of a local or private nature, does
also come within one or more of the classes of subjects specially
enumerated in the 91st section,

1 Post, p. 1
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SUBSTANTIVE LECISLATIVE POWER
T'he first part of the Second Proposition, which says that in case
of conflict between the enumerated subsections of 91 and the

enumerated subsections of 92 or 92 (16), the former will prevail,

is precisely what is enacted by section 91, which says that the

exclusive Legislative Authority of the Parliament of Canada extends
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to all matters comi ithin the clas of subjects next heremafter
enumerated, and that any matter coming within any of the classe
of subjects enwmerated in tl ection shall not be deemed to come

within the class of matters of a local or private nature con prised
i section 92,

In Attorney-General for the Dominion of Canada v. Attorneys
General for the Provinces of Ontario, Quebec, and Nova Scotia (1898
A. 760 the Committee sa

By 91 of t By North Ame v Act, the Parliament of

the l"" mion of ( 1 | ‘ ltor ke | i the WACe
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o " ft rovin Legi Ire
the enactmier express that la |
ling within any of 1sses enumerated i
2 s. 91 thin the * exclusive ’ legislative authority of the Dominion
Parl t. Whenever, therefore, a matter thin one of
pe lation in relation to it by a provineial
lat Lordships’ opinion, incompetent. It ha
s view has been adopted by some of the judges of
that although anv Dominion legislation dealing
the subject would override provincial legislation, the latter i
rtheless valid, unle ind until the Dominion Parliament sc
legislates. Their Lordships think that such a view does not give
their due effect to the terms of s, 91, and in particular to the word
exclusively." Tt would authorise, for example, * the enactment of
] i bankruptey law or a copyright law iy of the provinces unles
g and until the Dominion Parliament passed enactments dealing with
4 those subject Their Lordships do not thir this is consistent
with the language and manifest intention of the British North
America Act,”

In the following cases the jurisdiction of the Parliament o
ion was of the

Canada was upheld, upon the ground that the legisl
substance of the enumerated subsections of 91. The cases ar
collected under their appropriate subsections,
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Secrion 91 (21). Bangruerey » INSOLVENCY ’
In the « of Cushing v. Dupuy, 5 App. Cas. 415,' Sir Mon- R
1 Smit 1 «
1 for the appellant that the provisions of the P

and was

Insolver \ rfered with property and civil right
erefore This objection was very faintly urged, but ‘
18 st led that the Parliament of Canada could not take
a th sht of appeal to the Queen from final judgments of the 9
( n’s Bench, which, it wa s part of the procedure co
in civil matters exclusively assigned to the lature of the provinee wi
Th , bjections is obvious. It would be ir
bl dva the construction of a scheme for the i
idministration of insolvent estates without interfering with and thi
modifying some of the ordinary 1 of property, and other civil
I ts, 1 01 ode of special procedure for
the ve realisation and distribution of the estate, and the settle wh
of the liabilities of the insolvent. Procedure must necessarily of {
form an essential part of any law dealing with insolvency. It is there 15€¢
fore to be presumed, indeed a necessary implication, that tl nte
[mperial statute, in assi y the Dominion Parliament the sub legi
jects of bankruptey and insolvency, intended to confer on it legislative 8.9
power to interfere with property, civil rights, and procedure within nt
the Provinee o farasa al law relating to those subjects might of
ffect them Ing
won
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SECTION 91 (25). NATURALISATION AND ALI

In Union Colliery Co. of British Columb v. Br 1899)
(', 580" Lord Watson said

| ippellant company carries on the | ess of mi coa
by of underground mine nl | (
tuated near to the town of Union in Bri Colur {
pany have hitherto employed, and still continue to employ. €}
n the worlding of Shiess underground

1t 18 exp Iy enacted t no | ert
nd1 rl ¢ 1 O 1 d
n « owed to be for the ( i '
‘ e Act applies, | !
The « 11¢ nt ( i
whethe | 1l nna had
ited | ¢

one ind I | ( ol ( {
hich prec le latur of DB h ( ml
would have tion to { of (& \
Regulation matter of that enactment woule
el il na 92 It | exter (
provincial undertakings such as the coal mines of the appellant con
pan It would also have been included i | | I
embrace Proper ind ( | Rights in the Provine

But s. 91, sul 25 extends the exclusive le withe
of the rhament of Canada to * natura ti d ¢ N, 91
concludes with a proviso to the effect that “any matter cor
within any of the classes of subjects enumerated in t ection shall
not be deemed to come within t class of matters ol or private
nature comprised in the enumeration of t lasses « ibiect
this Act assigned exclusively to the le of the provinee

N. 4 of the Provincial Act prohibits Chinamen who are of full
age from employment in underground coal workings. Every alier
when paturalised in Canada becomes, ipsgo facto, a Canadian subjeet
of the Queen : and his children are not aliens, requiring to be natural
ised, but are natural-h Canadiar It can hardly have been
intended to give the Do n Parliament the exclusive right to
legislate for the latter class of persons resident in Canada; but
8. 91, sub-s, 25, might ibly be construed as conferring that power

in the case of naturalised aliens after naturalisation. The subject
of * naturalisation * seems prima facie to include the power of enact
ing what shall be the cons

juences of naturalisation, or, in other
words, what shall be the rights and privileges pertaining to resident

Post, p. 561 Post, pp. 566, 568
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are necessarily involved in the nationality
tion; but the privileges attached to it |
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In the « of Madde The Nelson and Fort Sheppard Railway t
C'o. (1899), A. €. 626." the provincial Court held that a railway con
D which had become a Dominion railwav by reason of it havi ent
yeen decla by the Parliament of Canada to be a work for the \
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ExXcLusive JURISDICTION IN THE PROVINCES

We have now to consider cases arising under the enumeratec

sub-sections of section 92

8. 92 (2). Direer Taxarion witHiN THE ProviNce 1N OrRDER TO
THE RaAsing oF A Revenve vor Provincian Purposes

Dow v. Black, L.Q. 6 P.C. 272 (infra p- 212). In this case it
was held that the provincial legislature is enabled under this sub-
section to impose direct taxation for local purposes upon a par-
ticular locality.!

Attorney-General for the Province of Quebee v. The Queen
Insurance Company (3 App. Cas. p. 1090) I'he

egislature of
Quebec passed a statute (39 Viet., e. 7), which enacted that every
assurer carrying on in the province any bu of assurance
other than that of marine insurance exclusively 1 be bound
to take out a licence in each year, and that the price of the licence
should consist in the payment to the Crown in stamps, of a per
be

centage on the amount received as premium, the stamp te
affixed on each policy receipt or renewal,

The Committee first held that the legislation could not be
supported under s, 92 (9). It was not a licensing Act. As to
its being direct taxation, the Committee says

The single point to be decided upon this is whether a Stamp
Act—an Act imposing a stamp on policies, renewals or receipts,
with provisions for avoiding the policy, renewal or receipt, in a Court
of law, if the stamp is not affixed,—is or is not direct taxation ?
Now, here again we find words used which have either a technical
meaning, or a general, or, as it is sometimes called, a popular mean-

ing. One or other meaning the words must have ; and in trying to
find out their meaning, we must have recourse to the usual sources of

information, whether regarded as technical words, words of art, or

words used in popular language And that has
sued by the Court below. First of all, wh

words as words of art 7 We may consider their meaning either as

een the cours pur

at is the meaning of the

words used in the sense of political economy, or as words used in
jurisprudence in the Courts of law. Taken in either way there is
a multitude of authorities to show that such a stamp imposed by the
legislature is not direct taxation

Attorney-General of Quebec v. Reed (App. Cas. 14).*  In this case
the question arose whether a proving ial Act (43 & 44 Vict., ¢. 9),
which imposed a duty of ten cents upon every exhibit filed in

b Ante, p. 94,  Post, p. 222, Post, p. 230, Y Post, ps 360
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Court, in any action depending therein, was valid. The Com-
mittee says : '

“Now it seems to their Lordships that those words must be
understood with some reference to the common understanding of
them which prevailed among those who had treated, more or less
scientifically, such subjects before the Act was passed. Among
those writers we find some divergence of view. The view of Mill
and those who agree with him is less unfavourable to the appellant’s
wrguments than the other view, tl McCulloch and M, Littré
It is, that you are to look to the ultimate incidence of the taxation
as compared with the moment of time at which it is to be paid ;
that a direct tax is—in the words which are printed here from Mr.
Mill's book on political economy one which is demanded from the
very persons who it is intended or desired should pay it.”  And then

the converse definition of indirect taxes is * those which are demanded
from one person in the expectation and intention that he shall
lemnify himself at the expense of another
Well, now, taking the first part of that definition, can it be said

that a tax of this nature, a stamp duty in the nature of a fee payable

upon a step of a proceeding in the administration of justice, is one
which is demanded from the very persons who it is intended or de
sired should pay it ¢ It must be paid in the course of the legal
proceeding, whether that is of a friendly or of a litigious nature, It
must, unless in the case of the last and final proceeding after judg
ment, be paid when the ultimate termination of those proceedings
is uncertain ; and from the very nature of such proceedings, until
they terminate, as a rule, and speaking generally, the ultimate incid-

ence of such a payment cannot be ascertained.”

In this view the Committee held the legislation wltra vires

Bank of Toronto v. Lambe (12 App. Cas. 575).* 1In the year 1882
the Quebec legislature passed a statute entitled, ** An Act to impose
certain direct taxes on certain commercial corporations,” which
enacted as follows, ** every bank carrying on the business of banking
in this province ; every insurance company accepting risks and
transacting the business of insurance in this province ; every
incorporated company carrying on any labour, trade, or business
in this province ; and a number of other specified companies, shall
annually pay the several taxes thereby imposed upon them.” In the
case of banks the tax imposed is a sum varying with the paid-up
capital, and an additional sum for each office or place of business

The Committee adopted John Stuart Mill's definition as follows :

“Taxes are either direct or indirect. A direct tax is one which
is demanded from the very persons who it is intended or desired

! Post, p. 362 Post, p. 878
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should pay it. Indirect taxes are those which are demanded fron

99

n

one person in the expectation and intention that he shall indemnify

himself at the expense of another

; such are the excise or customs.”

The producer or importer of a commodity is called upon to pay
a tax on it, not with the intention to levy a peculiar contribution
upon him, but to tax through him the consumers of the commodity,

from whom it is supposed that he will recover the amount by mean
of an advance in price.”  The Committee says:!

8

Now whether the probabilities of the case or the frame

of the Quebec Act are considered, it appears to their Lordships that
the Quebec legislature must have intended and desired that the very
corporations from whom the tax is demanded should pay and finally
pay it. It is carefully designed for that purpose. It is not like
customs duty which enters at once into the price of the taxed com
modity.
expects or intends that he shall finally bear it

It is not a tax on any commodity which the bank deal
in and can sell at an enhanced price to its customers, It i
tax on its profits, nor on its several transactions, It is a direct lumy
sum, to be assessed by simple reference to its paid-up capital and its
places of business

a

Fhere the tax is demanded of the importer. while nobody

S not a

For these reasons their Lordships hold the tax to be direct

taxation within class 2 of s, 92 of the Federation Act.”

It was also contended that the legislation in question con-
flicted with the powers of the Dominion under 91 (15) Banking,
but the Committee says, ** this contention gives far too wide an
extent to the classes in question
of making banks contribute to the public objects of the provinces
where they carry on business can interfere at all with the power of
making laws on the subject of banking or with the power of
incorporating bai

Brewers and Maltsters’ Association of Ontario v. The Attorney-
General for Ontario (1897), A. (. 231* The Ontario Liquor
Licence Act (R.8.0. (. 194) provided that no person should sell by
wholesale or retail any spirituous fermented or other manufactured
liquors, when sold for consumption in the province, without having
first obtained a licence under the Act and pay the licence fee pro
vided, The question referred to the Court of Appeal for Ontario
was as to the validity of such legislation. The Court of Appeal
held it to be valid, as also did the Judicial Committee, following
Bank of Toronto v. Lambe

Attorney-General of Canada v. Attorneys-General jor the Provinces

if Ontario, Quebee and Nova Seotia (1898), A. (. 700 ;% discussed

v Post, p. 384 Post, p. &

Ihey cannot see how the power



i

il

i i
it

I |
; 100 CANADIAN CONSTITUTION "
!

H |
| ante, p. 87, where the question in issue was the right of fishing

in the waters of Canada, the Committee held that the pro-
prietory rights vested in the provinces at confederation were not '
| affected by section 91 (12), Sea Coast and Inland Fisheries, which
} gave legislative jurisdiction only to the Dominion, nevertheless
} their Lordships say : !
; ** In addition, however, to the legislative power conferred by the
i twelfth item of s, 91, the third item of that section confers upon the
| Parliament of Canada the power of raising money by any mode or
| system of taxation. Their Lordships think it is impossible to exclude
as not within this power the provision imposing a tax by way of
licence as a condition of the right to fish.

\ “ It is true that, by virtue of s. 92, the Provincial Legislature )
i1 may impose the obligation to obtain a licence in order to raise a
¥ revenue for provine ial purposes, derogate from the taxing power of

the Dominion Parliament to which they have already called attention.

“Their Lordships are quite sensible of the possible inconveni-
ences, to which attention was called in the course of the arguments,
which might arise from the exercise of the right of imposing taxation
in respect of the same subject matter, and within the same area by
different authorities, They have no doubt, however, that these
would be obviated in practice by the good sense of the legislatures
concerned.”

Svecesston Duries Cases

Lambe v. Manuel (1903), A. (. 68% The Succession Duty Act
of Quebec provided as follows :}

1191 B: * All transmissions owing to death of the property in,
usufruct, or enjoyment of, movable and immovable property in the
province shall be liable to the following taxes calculated upon the
value of the property transmitted after deducting debts and charges
existing at the time of the death.”

3. If the succession devolves to a stranger, 10 per cent.” ‘
1191 D. sub-s. 5. “ No transfer of the properties of any estate or i
succession shall be valid, nor shall any title vest in any person, if ¢
the taxes payable under this section have not been paid : and no J
executor, trustee, administrator, curator, heir or legatee shall consent
to any trensfers or payments of legacies unless the said duties have 1
been paid.”
A deceased person having his domicile in Ontario, owned shares

in the capital stock of the Merchant’s Bank whose head office was
in Quebee, and also shares in the capital stock of the Bank of
Commerce, which had its head office in Ontario, but a branch in

! Post, p. 151, 2 Post, p. 580, —
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Quebee with a separate register of stock for that province and the
deceased’s stock was in the Quebec register.  He also had a mort-
gage debt secured upon lands in Quebee.  The question involved
was the application of the Quebec Succession Duties Act to the
above described property, The Committee held, aflirming the
Judgment below, that

“the taxes imposed by those Acts on movable property are
imposed only on property which the successor claims under or by
virtue of Quebec law, and that in the present case the several items
in respect of which succession taxes are claimed form part of a suc
cession devolving under the law of Ontario.”

Woodruff v, Attorney-General for Ontario (1908), A, (. 508.!

It is said : ** The question on these appeals is as to the right of
the Attorney-General of the province of Ontario to demand payment
of a tax, called in the Provincial Act (7), which imposed it * succession
duty’ upon personal property locally situate outside the provinee
and alleged by him to form part of the estate of a deceased domiciled

aux Woodruff. This

inhabitant of the province, one Samuel De V

;' question involves the consideration of two separate transactions,
: or sets of transactions, whereby the deceased divested himself or
: assumed to divest himself, of certain personal property locally

situate in the State of New York.

The pith of the matter seems to be that, the powers of
the provincial legislature being strictly limited to * direct taxation
within the province  (British North America Act, 30 & 31 Viet.,,
3 8. 92, sub-s. 2), any attempt to levy a tax on property locally
situate outside the province is beyond their ¢ etence.”

The King v. Lovitt (1912), A. C. 2122

Here it is said: “The question at issue is whether the de-
fendants, who are the executors of the will of George H. Lovitt,
deceased (domiciled in Nova Scotia), are liable to pay succession
duties in respect of money which the testator had placed on
special deposit in the St. John (New Brunswick) branch of the
Bank of British North America.

: Broadly stated, s. 5 sub-ss. 1 and 2 seek to bring within

the scope of succession duty :

“(a) All property situate within the province whether the
deceased was domiciled there or not ;

*(b) Al property outside the province belonging to persons
not domiciled therein ; and

“(¢) Even all property outside the provinee belonging to persons
not domiciled therein, if such property be devised to a
verson resident therein,

' Post, p. 662, Post, p. 700,
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“We are here concerned only with (a), that is to say, the case
of property said to be within the province, belonging to a person
domiciled outside,

“The actual situs of the property is therefore the first question
to be determined

“The property consisted of simple contract debts, and as such
could have no local situation other than the residence of the debtor
W hn-n' the assets to satisfy them would presumably be . . . .

The defendants, however, contended that the situation
of ||||‘ »rnpn-n\ is to be determined, not by its actual locality, but
according to the principle expressed in the maxim mobilia sequuntur
personam. Ivlmcml property of a movable nature is considered,
they say, to follow the person of the owner, and is, in contemplation
of law, situate wherever he is domiciled. In this view the property
was neither in London nor New Brunswick, but in Nova Scotia.

When, therefore, it is said that mobilia sequuntur personam,
all that is meant is that for certain limited purposes we deal with
mobilia (or leave them to be dealt with) under the law governing
their owner, as though they were situate in his country instead of
ours, and, in ¢ foreign countries generally do the like with
regard to English movables situate abroad.

*The defendants next say that even assuming the physical
property, out of which the tax was to be paid, be lxl\vn as situate
in New Brunswick, and not at the place of the owner’s domicil, yet
the true subject-matter of the tax was not that property, but the
succession or title which acerued to the successor under the tes
tor's will by virtue of the law of the testator’s domicil. In that
view the tax was laid on something not ‘ within the provinee,” and
g0 was beyond the competence of the local legislature.  On the basis
of this contention the local legislature might tax the actual property,
namely, the money comprised in the teceipts, to any extent it
pleased, but must not call the tax a succession duty taking place
outside the province. The defendants, in this connection, cited
the case of Lambe v. Manuel (1) where it was held that the taxes
imposed on movable property by the Quebee Suc cession Duty Aet,
1892, applied only to property claimed by virtue of Quebec law,
and had no application to property forming part of a succession
devolving under the law of Ontario. That case, however, turned
expressly on the construction of the particular statute, which was
not phrased so as to qualify the application of the principle wobilia
sequuntur personanm. It was drawn in the general and unrestricted
terms which the courts have said must be read as subject to the
limitation expressed by that principle.

“These provisions show that the Act under consideration assimi
lates the tax to the probate duty. It is imposed as part of the
price to be paid by the representatives of a deceased testator for
the collection or local administration of taxable property within
the province, and, in the view of their Lordships, it is intended to
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be a direct burden on that property, varying in amount according
to the relationship of the successor to the testator.”

Cotton v. The King (1914), A.C. 176, The facts are stated in
30 T'imes Law Reports, 71, as follows :

On April 11, 1902, Mrs. Charlotte L. Cotton, the wife of Mr.
H. H. Cotton, died at Boston, in America, leaving an estate of the
value of 8359441, of which $24,490 were in the province of Quebec
and the balance, consisting of bonds, debentures, industrial shares,
and other securities, in America, The Government of the province
claimed from Mr. Cotton, her husband and executor, $11,193 for
succession duties at the statutory rate caleulated on the whole net
property passing under her will, and he paid it. It was admitted
that her domicile and her husband’s from 1902 until she died had
been Cowansville, in Quebec.  On December 26, 1906, Mr. Cotton
died, leaving an estate valued at $341,385, of which 811,074 was
in Quebee, and the remainder in America.  The appellants were his
executors. The Government of Quebec claimed 821,360 as succes-
sion duty, and that sum was paid. When Mrs. Cotton died the law
i in force in Quebec as to succession duty was as follows
: “Sect. 1191 (b). Al transmissions, owing to death, of the
property in usufruct or enjoyment of, movable and immovable
property in the province shall be liable to the following taxes
calculated upon the value of the property transmitted, after de-
ducting debts and charges existing at the time of the death.”

By a subsequent statute of 1906, which was in operation when
the husband died, it was provided :

“Sect, 1191 (¢). The word * property * within the meaning of this
section shall include all property, whether movable or immovable
actually situate or owing within the province, whether the deceased
at the time of his death had his domicile within or without the pro
vince, or whether the debt is payable within or without the province,
or whether the transmission takes place within or without the pro-
vince, and all movables, wherever situate, of persons having their
domicile (or residing) in the provinee of Quebec at the time of their
death.”

The appellants filed a petition of right in the Superior Court of
Quebece, praying for a declaration that His Majesty, in the right
of the Province of Quebee, was indebted to them in $31,492,
with interest, on the ground that out of the sums previously
paid that amount had been illegally claimed, it being contended
that the province had no right to collect succession on any part
of the estate outside the province, and that the statutes authoris-
ing them were unconstitutional null and void

b Post, p. T88.
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The Committee said that in regard to Mrs. Cotton’s estate, the
legislature, by the words of limitation contained in 55 and 56
Vict. ¢. 17, 5. 1. Art 1191b, made it clear that it did not intend to
tax the whole of the * property  of the deceased, but only those
of her goods which were situds dans la province. It was no longer
a question of the powers of the legislature. The definition pre-
seribed that ** property ” includes movables ** wherever situate,”
but the express language of the operative clause provided that
of that *“ property ” those portions only were taxed which were
biens situds dans la province. On these grounds their Lordships
were of opinion that the eross-appeal of the Crown must fail.

With respect to Mr:. Cotton's estate, which was governed by the
provisions of the amendment of 1906 defining the word ** prope rty,”
the Committee said it had to decide whether an enactment in such
a form would be within the powers of the provincial legislature,
by reason of the taxation imposed by it, being direct taxation
within the province to raise a revenue for provincial purposes,
within the meaning of section 92 of the British North America Act
1867." Afterciting the casesof The Attorney-General for Quebecv. Reed
(10 App. Cas. 141) : * The Bank of Toronto v. Lambe (3 The Times’
Law Reports, 472; 12 App. Cas, 575) ; * The Brewers and Maltsters’
Association of Ontario v. The Attorney-General for Ontario (13 The
T'imes' Law Reports, 197 (1897) A. C. 231;* all supporting Mr.
Mill’s definition of a direct tax—namely ** one which is demanded
from the very persons who it is intended or desired should pay it,”
and the converse definition of indirect taxes, ** those which are de-
manded from one person in the expectation and intention that he
Il indemnify himself at the expense of another,” the Committee
o says “ the whole structure of the scheme of these successior

als
duties depends on a system of making one person pay dutics
which he was not intended to bear, but was to obtain from other
persons.  This is not in return for services rendered by the
Government, as in the cases where local probate has been necessary
and fees have been charged in respect thereof. It is an instance
of pure taxation, in which the payment is obtained from persons
not intended to bear it within the meaning of the accepted definition
above referred to, and their Lordships are therefore compelled to
hold that the taxation is not ‘direct taxation,” and that the
enactment is therefore ultra vires on the part of the provincial
government. On this ground, therefore, the appeal must be

allowed.”

1 Ante, p. 57. £ Post, p. 360, 3 Post, p. 378 4 Post, p. 529,
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S, 92 (4). Ture EsraBLisaMeNT Axp TENURE oF ProvINCIAL
OFFICES AND THE APPOINTMENT AND PavMest or Provi-
S10NAL OFFICERS

8. 92 (7). Tue EsTABLISHMENT, MAINTENANCE, AND MANAGEMENT
or Hosprrars, AsyLums, CHARITIES, AND ELEEMOSYNARY IN-
STITUTIONS IN AND FOR THE PROVINCE OTHER THAN MARINE
HospiraLs

8. 92 (8). MuntoreAL INsTITUTIONS IN THE PROVINCE.

In Hodge v. The Queen (9 App. Cas, 117 ;2 discussed at p. 66) it
was held that power to legislate respecting liquor licences was
conferred by this section upon the province, but this view was
negatived in Attorney-General of Ontario v. Attorney-General of
Canada (1896), A. C. 348.

8. 92 (9). Suor, SALooN, TAVERN, AUCTIONEER, AND OTHER
LICENCES IN ORDER TO THE RAISING OF A REVENUE FOR
Provincian, Locan, or Municiean Purroses

Attorney-General of Quebee v. Queen Insurance Co. (3 App. Cas
1090).*  In this case the Judicial Committee had to consider the
validity of an Act of the province of Quebee which imposed a tax
upon certain policies of assurance, and in doing so Sir George
Jessel, Master of the Rolls, said

*The first power to be considered, though not the first in order
in the Act of Parliament, is the ninth sub-section, The legislature
of the province may exclusively make laws in relation to *shop,

saloon, tavern, auctioneer, and other licences in order to the raising
of a revenue for provincial, local, or municipal purposes.’ The
statute in question purports to be, on the face of it, in exercise of
that power. It enacts that every assurer, except people carrying
on marine insurance, shall be hbound to take out a licence before the
first day of May in each year, from the revenue officer of the district
and to remain continually under licence; it then, by the second
section, enacts what the price of the licence is to be.

*“ Now, the first point which strikes their Lordships, and will
strike every one, as regards this Licensing Act, is that it is a complete
novelty. No such Licensing Act has ever been seen hefore, 1t
purports to be a Licensing Act, but the licensee is not compelled to
pay anything for the licence, and, what is more singular, is not com
pelled to take out the licence, because there is no penalty at all upon
the licensee for not taking it up; and, further than that, if the
policies are issued with the stamp, they appear to be valid, although

Post, p. 228,

' Poat, p. 120. * Post, p.

¥ Ante, p. 69, ¢ Post, ¢
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no licence has been taken out at all. The result therefore is, that
a licence is granted which there are no means of compelling the
licensee to take, and which he pays nothing for if he does take ;
which is certainly a singular thing to be stated of a licence.

“The result therefore is this, that it is not in substance a licence
Act at all. Tt is nothing more or less than a simple Stamp Act on
policies, with provisions referring to a licence, because, it must be
presumed, the framers of the statute thought it was necessary, in
order to cover the kind of tax in question with legal sanction, that
it should be made in the shape of the price paid for a licence.”

Russell v. The Queen (T App. Cas. 829).' In this case the
question in issue was the validity of the Canada Temperance Act
passed by the Dominion, which prohibited the sale of intoxicating
liquors wherever brought into force. It was contended that this
legislation was an invasion of the powers of the province under
section 92 sub-s. 9, but the Committee said : *

“The act in question is not a fiscal law ; it is not a law for raising
revenue ; on the contrary, the effect of it may be to destroy or
diminish revenue ; indeed it was a main objection to the Act that
in the city of Fredericton it did in point of fact diminish the sources
of municipal revenue. It is evident, therefore, that the matter of
the Act is not within the class of subject No. 9, and consequently
that it could not have been passed by the provincial legislature hy
virtue of any authority conferred upon it by that sub-section.”

In Attorney-General for Ontario v. Attorney-General for Canada
(1896), A. €. 3483 it was held that the provinces had power to
pass a local prohibition law analogous to the Canada Temperance
Act enacted by the Dominion, which had been held valid legislation
in Russell v. The Queen (7 App. Cas. 829),* but Lord Watson there
says:® *“ Their Lordships are likewise of opinion that section
92 sub-s. 9 does not give provincial legislatures any right to make
laws for the abolition of the liquor traffic. It assigns to them
*“ shop, saloon, tavern, auctioneer, and other licences in order to
the raising of a revenue for provineial, local, or municipal pur-
poses.””  The power to legislate was by him rested upon sections
13 and 16 (p. 365).°

In Brewers and Malsters’ Association v. Attorney-General jor
Ontario (1897), A. C. 2317 the Committee had to consider the
validity of an Ontario statute, which required every brewer and
distiller to obtain a licence thereunder to sell wholesale within the
province, and it was held that the legislation was not only a direct

L Post, p. 310, 2 Post, p, 317, Post, p. 481, % Post, p. 310, & Post, p. 494
6 Ante, p. 69, * Post, p.
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tax under section 92 sub-s but also was covered by section 92
sub-s. 9, the Committee saying : '

“Their Lordships do not doubt that general words may be
restrained to things of the same kind as those particularised, but
they are unable to see what is the genus which would include ‘ shop,

saloon, tavern, and auctioneer licences, and which would exclude
brewers and distillers’ licences.”

In Attorney-General for Manitoba v. Manitoba License Holders'
Association (1902), A. C. 73,% this view was affirmed.

S. 92 (10). Locarn Works AND UNDERTAKINGS OTHER THAN SUCH
AS ARE OF THE FOLLOWING ('LASSES

(a) Lines of steam or other ships, railways, canals, telegraphs,

and other works and undertakings connecting the province

with any other or others of the provinces, or extending
beyond the limits of the province,

(b) Lines of steamship between the province and any British or
foreign country.

(¢) Such works as, although wholly situate within the province,

are before or after their execution declared by the Parliament
of Canada to be for the general advantage of Canada or for
the advantage of two or more of the provinces.”

It has been pointed out (supra, p. 60) that the exceptions to
local works and undertakings herein referred to properly belong
to the enumerated sub-sections of section 91, and Lord Atkinson
suggests in Montreal v. Montreal Street Railway (1912), A. C. 333.°
that it should be treated as s. 91 sub-s. 29 or 29 (¢). In the same
case the Committee held that the Railway Act of Canada, which
subjected a provincial railway not declared to be for the general

advantage of Canada to certain provisions which related to
through traffic, was ultra vires.

In Metivegor v. Esquimault and Nanaimo Railway (1907),
A. €. 462," it was held that legislation respecting a local railway
was properly enacted under the provisions of s. 91 sub-s. 10, the
Committee saying :°

*“On the constitutionality of the Act of 1904 and the power of
the British Columbia Legislature to enact it, their Lordships see no
reason for doubt. The legislature had the exclusive right to amend
or repeal in whole or in part its own said statute of December 1883
(47 Viet,, . 14).  And the Act relates, not to public property of the
Dominion, as contended for by the respondents, but to property and
civil rights in the province, and affects a work and undertaking

' Post, p. 534, ? Post, p. 574

3 Post, p. T19. ¢ Post, p. GAT, 2

¥ Post, p. (




R —
—
| |
zf. |
i 1
i
ﬂl 108 CANADIAN CONSTITUTION
! .
dH purely local (s. 92 sub-s. 10 of the British North America Act).
”j This railway is the property of the respondents, and the said land had the
if ceased to be the property of the Dominion in 1887 by the grant Fef
IA ,l thereof to the respondents. By an Act passed in 1905 by the tio
] ]v! Dominion Parliament the legislative power over the company has Qu
{ I since been transferred to the federal authority, but that Act, of be
J 1| course, has no application to this case.” “ it
i
i 8. 92 (11). Tug IncorroraTion oF CompaNies wiTh PROVINCIAL ang
- OBIECTS. Cay
The distribution between the Dominion and the provinces of "'”]
the jurisdiction to incorporate companies was first fully considered in ST
Citizens’ Insurance Company of Canada v. Parsons (7 App. Cas. 96).! ('“_t‘
In answer to an argument suggested by one of the judges in the Wi
Supreme Court of Canada, that the appellant company having been ".'“'
incorporated by the Parliament of Canada under s. 91 sub-s. 2, Sup
the same authority had alone power to legislate with respect to the shor
contracts of insurance, Sir Montague Smith said : * tob
“ But, in the first place, it is not necessary to rest the authority ;\!‘I:J
of the Dominion Parliament to incorporate companies on this specific
and enumerated power. The authority would belong to it by its
general power over all matters not coming within the classes of sub-
jects assigned exclusively to the legislatures of the provinces, and '."
the only subject on this head assigned to the provincial legislature fir
being * the incorporation of companies with provineial objects, it be
follows that the incorporation of companies for objects other than lo
provincial falls within ‘he general powers of the Parliament of lo
Canada. But it by no weans follows (unless indeed the view of the fa
learned judge is right as to the scope of the words * the regulation ox
of trade and commerce ') that because the Dominion Parliament has o
alone the right to create a corporation to carry on business through- we
out the Dominion that it alone has the right to regulate its contracts ny
in each of the provinces. Suppose the Dominion Parliament were its
to incorporate a company, with power, among other things, to pur- lia
chase and hold lands throughout Canada in mortmain, it could po
scarcely be contended if such a company were to carry on business =0
in a provinee where a law against holding land in mortmain p led ine
(each province having exclusive legislative power over * property oo
and civil rights in the province’) that it conld hold land in that
province in contravention of the provincial legislation; and, if a b
company were incorporated for the sole purpose of purchasing and Thi
holding land in the Dominion, it might happen that it could do no o0
business in any part of it, by reason of all the provinces having passed Des
Mortmain Acts, though the corporation would still exist and pre- ‘\:fn

serve its status as a corporate body.”
— - = —— e 1

Yost, p. 284,

1 Post, . 2
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Again, in Dobie v. The Temporalities Board (T App. Cas. 136) "
the question arose as to the power of the legislature of Quebec to
repeal an Act of the Parliament of Canada, which created a corpora-
tion having its corporate existence in the provinces of Ontario and
Quebee,  The Committee said that such a corporation could not
be held to be a company within the meaning of s. 92 sub-s, 11 ;
" its objects are certainly not provineial.”  In the Colonial Building
and Investment Association Co. v. Attorney-General of Quebee (9 Apy.
Cas. 157)* the facts were as follows : The appellant company was in-
corporated by an Act of the Parliament of Canada (37 Viet., ¢, 103),
and authorised, amongst other things, to acquire and hold rcal
estate, and that the Chief Office should be in the city of Montreal,
with power to establish branch agencies in London, New York,
and in any city or town in Canada.

A petition was filed in the
Superior Court of Quebec, in which it was asked that the Company
should be dec

wred illegally incorporated and the association ordered
to be dissolved ; the broad objection taken by the Attorney-General
was that the statute incorporating the corporation was ultra vires

of the Parliament of Canada. The Committee says : ¥

“1It is asserted in the petition, and was argued in the Courts
below, and at this bar, that inasmuch as the association had con-
fined its operations to the province of Quebee, and its business had
been of a local and private nature, it followed that its objects were
local and provincial, and consequently that its incorporation be-
longed exclusively to the provincie! legislature. But surely the
fact that the association has hitherto thought fit to confine the
exercise of its powers to one province cannot affect its status or
capacity as a corporation, if the Act incorporating the association
was originally within the legislative power of the Dominion Parlia-
ment. The company was incorporated with powers to carry on
its business of various kinds throughout the Dominion, The Par-
liament of Canada could alone constitute a corporation with these
powers; and the fact that the exercise of them has not been
co-extensive with the grant cannot operate to repeal the Act of
incorporation, nor warrant the judgment prayed for, viz. that the
company he declared to be illegally constituted,

“It may be granted that, by the law of Quebee, corporations
cannot acquire or hold lands without the consent of the Crown.
This law was recognised by this Board, and held to apply to foreign

corporations in the case of the Chaudiere Gold Mining Company v.
Desbarets (LR.5 P

7). It may also be assumed, for the purpose
of this appeal, that the power to repeal or modify this law falls
within No. 13 of section 92 of the British North America Act.

viz.

L Post, p, 203, 2 Post, p. 349, ¥
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‘ Property and civil rights within the province,” and belongs ex-
clusively to the provincial legislature; so that the Dominion
Patliament could not confer powers on the company to override it.
But the powers found in the Act of incorporation are not neces-
sarily inconsistent with the provincial law of mortmain, which does
not absolutely prohibit corporations from acquiring or holding
lands, but only requires, as a condition of their so doing, that they
should have the consent of the Crown. If that consent be obtained,
a corporation does not infringe the provincial law of mortmain by
acquiring and holding lands.  What the Act of incorporation has
done is to create a legal and artificial person with capacity to carry
on certain kinds of business, which are defined, within a defined
area, viz. throughout the Dominion. Among other things, it has
given to the association power to deal in lands and buildings, but
the capacity so given only enables it to acquire and hold land in
any province consistently with the laws of that province relating
to the acquisition and tenure of land. If the company can so
acquire and hold it, the Act of incorporation gives it capacity

to do so.”

In recent years the extent to which the operations of provincial
companies can be carried on, and the power of a provincial legis-
lature to restrict the operations of Dominion companies, have be-
come of considerable importance, and the matter has been the
subject of a reference to the Supreme Court of Canada, in re
Companies Reference (48 S.C.R. p. 331). A minority of the Court,
Fitzpatrick, C.J., and Davie . held that the limitation defined
in the expression * provincial objects " in 5. 92 sub.-s. 11 is
territorial, and also has regard to the character of the powers which
were conferred on companies locally incorporated ; that a company
incorporated by a provincial legislature has no power or capacity
to do business outside of the limits of the incorporating province,
but it may contract with parties outside these limits as to matters
incidental to the exercise of its powers ; that the legislature of a
province has no power to prohibit companies incorporated by the
Parliament of Canada from carrying on business within the pro-
vince without obtaining a licence so to do from the provincial
authorities and paying fees therefor, unless such licence is imposed
in exercise of the taxing powers of the province,

The majority of the Court, however, expressed a contrary view,
holding that ** provincial legislation is a limitation not territorial,
but has regard to the character of the powers only, and a provincial
company, unless prevented by its charter, has capacity to carry
on the business for which it was created in any foreign state or
province whose laws permit it to do so. Dominion as well as
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provincial companies must comply with the local laws of the
provinee in which they desire to do business.!

92 (12). Tue SOLEMNISATION OF MARRI

ik IN THE PROVINCE.
Section 91 sub.-s. 26 .,,\,., legislative jurisdiction to the Par-
liament of Canada in mar

ge and divorce. This section and

8. 92 sub.-s. 12 have to be harmonised. This was done by the

Judicial Committee, In re Marriage Legislation in Canada (1912),
A. (. 880,* where it is said (p. 887):*

* Notwithstanding the able argument addressed to them, their
Lordships have arrived at the conclusion that the jurisdiction of
the Dominion Parliament does not, on the
88, 91 and 92, cover the whole field of validity,
the provision in 8. 92 conferring on the

true construction of
They consider that

provincial legislature the
exclusive power to make laws relating to the solemnisation of

marri in the province operates by way of exception to the powers
conferred as regards marriage by s. 91, and enables the provincial
legislature to enact conditions as to solemnisation which may
affect the validity of the contract. There have doubtless been
periods, as there have been and are countries, where the validity of
the marriage depends on the bare contract of the parties without
reference to any solemnity. But there are at least as many in-
stances where the contrary doctrine has prevailed. The common
law of England and the law of Quebec before confederation are
conspicuous examples, which would naturally have been in the minds
of those who inserted the words about solemnisation into the statute

Prima facie these words appear to their Lordships to import that
the whole of what solemnisation ordinarily meant in the systems of

law of the provinces of Canada at the time of confederation is in-
tended to come within them,
validity.

including conditions which affect
There is no greater difficulty in putting on the language
of the statute this construction than there is in putting on it the
alternative construction contended for.
vision in s. 92

Both readings of the pro-
arein the nature of limitations of the effect of the words
in s, 91, and there is, in their Lordships’ opinion, no reason why what
they consider to be the natural construction of the words
sation of marriage,

* solemni-
having regard to the law existing in Canada
when the British North America was passed, should not prevail.” 4

S. 92 (13). Prorerty AND Civin Ricurs 1N THE Provisce.

In Citizens” Insurance Co. v. Parsons. T App. Cas. 96,5 it is said :
of the respondent was that
the Ontario Act in question had velation to matters coming within

! Vide John Deere Plow Co.v. Wharton and Attorney Gieneral
ney General of Canada vecently decided by the Judicial Con
addenda ef corvigenda.  CL. Toronto v, Beel Telephone Co, (1905 A
La Compagnie Hydranlique v Contine ntal Heat Co. (1909 A.C.

* Post, p.T40. * Post, p. 755, 4 Cf. Watts v, Watts, post, p.

*The main contention on the part

Alberta v, Attor-

5 Post, p. 267,
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the class of subjects described in No. 13 of 8. 92, viz. * Property and
civil rights in the province,” The Act deals with policies of insurance
entered into or in force in the province of Ontario for insuring pro-
perty situated therein against fire, and preseribes certain conditions
which are to form part of such contracts. These contracts, and the
rights arising from them, it was argued, came imately within
the class of subjects, * property and civil rights.” The appellants,
on the other hand, contended that civil rights meant only such rights
as flowed from the law, and gave as an instance the status of pers
Their Lordships cannot think that the latter construction is the cor-
rect one, They find no suflicient reason in the lang itself, nor
in the other parts of the Act, for giving so narrow an interpretation to
the words * civil rights.”  The words are sufficiently large to embrace
in their fair and ordinary meaning, rights arising from contract, and
such rights are not included in express terms in any of the enumerated

ons.

classes of subjects in s, 91,

“Tt is to be observed that the same words, ‘ civil rights,’ are
employed in the Act of 14 Geo. I, ¢. 83, which made provision forthe
government of the province of Quebec. Section 8 of that Act enacted
that His Majesty’s Canadian subjects within the province of Quebec
should enjoy their property, usages, and other civil rights, as they
had before done, and that in all matters of controversy relative to
property and ¢ rights resort should be had to the laws of Canada,
and be determined agreeably to the said laws. TIn this statute the
words * property * and * civil rights * are plainly used in their largest
sense : and there is no reason for holding that in the statute under
discussion they are used in a different and narrower one.”

The Committee accordingly held that legislation which pre-
seribed certain conditions which should form part of all contracts
of Fire Insurance entered into or in force in Ontario, were valid.

It is to be observed that it is property and civil rights in the
province. When the property and civil rights are in two provinces,
one provinee cannot legislate to afiect such portion thereof as does
not subsist in its province. This was held in Dobie v. Temporalities
Board (7 App. Cas. 136).!

Again in Russell v. The Queen (7 App. Cas. 838),* where the
matter in question was the power of the Dominion to pass a
prohibitory liquor law for Canada, the Committee says :*

* Next, their Lordships cannot think that the Temperance Act
in question properly belongs to the class of subjects * property and
civil rights.” It has in its legal aspect an obvious and close similarity
to laws which place restrictions on the sale or custody of poisonous
gerously explosive substances, These things, as
be held as property, but

drugs, or of «
well as intox

ing liquors, can

' Pout, p. 3 Post, p. 318,

valid
Dom

Gener

Whay







CANADIAN CONSTITUTI

ON

In Tem the [ Bauk of Canac 1), A. C. 31
d® it h th | lation by tl Parliament
Canad | 91 sul 15, banlk uld b | \
I hitn d with property and il rigl the provine
ttorney-ticy of Ontar Lttorney-tivie of Canada
A, 9 ed ilso  held  that
I ta elati ( intary  assignments for th
b f 'S Was mer meillary to bankruptey legislation
1 Ul 21, and was within the competer of the pro
|1 lature so long as it did not conflict with any existing
rupte it of the Dominion Parliament
In Attorney-Gen of Ontar Lttorney-tieneral of Canada
1896), A, ( | | Watson, disc ing the vahidity of the pro
n | \ct ich provided for local prohibition, say
| Lordshiy
imnd
N\ n (!
|
he 1 A la
I T \‘w‘\uh
{ 1 1 I | tran
t P ne i persons in
1 ( ( P rtyv 1 th
. h
| ] n
| 1 ¢ ma s




NO

i

AMERI

\

I




1 ( Dl CON I
). | ! {
s ]
I \
I \ \
|
( 0
7 / The K 1 (
i &5
The A ( W
\ (
All
| | ( 1 !
1 ¢
(founc 1 I | \ | 3
t \ppr the Lieu
pit I




BRITISH NORTH AMERICA ACT B 17

\ 0 the bank it contended that
res the Alberta Legislature because (1) it
| pert 1 civil right tside the provine (2) it
ent bankn \et th cla ‘ tive authonty of
| « t nfiscat | attemipted to raise rever
New Y 1 eredited to it | t |
1 1« Montrea No "
¢l \ t Montrea
the | Noni
| ! ! |
{ { ! 1 comim
) t pr
[ ] I’ ( 1 1 t
re had 1 | t but tl
1 ) tl pre
el tholder | subsenil
I one I et der which bond
paid the « faile he London | tl
he bank il ead Montreal a ret
« | I | the purpose which
d to Il he provii
I | . dai tl hit
1 ] | LY ernor-ty \ I Counael
y Sun Court of ( I8 S.CR. 260 he opinic

..,..,.
o

NS 02 | E ADMINISTRAT J IN Provinecy
ING THE ONSTI ( MAINTENANC D Orcan-
1ISATION OF ProviNcian Court ) oF CIviL AND OF

ORIMIN JURISDICTION, AND INCLUDING PROCEDURE 1N

Inl v. Langlots (5 App. Cas, 115) * the question for deter
ition was the power of the Dominion Parliament to enact the

Cf. J Docre, 1 ( Wha nd Attorney G Alberta v




IS CANADIAN CONSTITUTION

Controverted Election Act,! which, amongst other things, conferred
upon provincial Courts of Justice jurisdiction to try controvertcd
Jection cases arising out of the eleetion of members to the Dominion
Parliament.  Section 41 of the B.N.A. Act reads as follows :

“Until the Parliament of Canada otherwise provides, all laws
in force in the several provinces at the Union relative to the follow-
ing matters or any of them, namely, The qualifications and dis-

qualifications of persons to be elected or to sit or vote as members
of the House of Assembly or Legislative Assembly in the several
provinces, the voters at elections of such members, the oaths to he
taken by voters, the returning officers, their powers and duties, the
proceedings at elections, the periods during which elections may e
continued. the trial of controverted elections, and proceedings

incident thereto, the vacating of seats of members, and the execution

of new writs in case of seats vacated otherwise than by dissolutior
ions of members to serve in the Ho

shall respectively apply to e
of Commons for the same several provinees.”

As to this the Committee says

The controversy is solely whether the power whicl that
Parliament possesses of making provision for the mode of deter

mining such questions has been r--nl]n!rml\ or incompetent|y

CXCTelse

is alleged to have been incon

*The only ground upon which it
pletely exercised is that by the 91st and 92nd clauses of the Act of
1867, which distribute legislative powers between the provincial
and Dominion legislatures, the Dominion Parliament is excluded
from the power of legislating on any matters ¢ ming within those
classes of subjects which are assigned exclusively to the legislatures
of the provinces. One of those classes of subjects is defined in
these words by the 14th sub-section of the 92nd clause: *The
administration of justice in the province, including the constitution
maintenance, and organisation of provincial courts hoth of civil
and of eriminal jurisdiction, and including procedure in civil matters
in those courts,”  The argument, and the sole argument, which

been offered to their Lordships to induce them to come to the con
clusion that there is here a serious question to be determined, is that
the Act of 1874, the validity of which is challenged, contravenes that
clusively assign

particular provision of the 92nd section, which ¢
to the Provincial Legislatures the power of leg
ministration of justice in the provinces, including the constitutior

ting for the ad

maintenance, and organisation of provincial Courts of civil and
criminal jurisdietion, and including procedure in civil (not in
criminal) matters in those Courts, Now if their Lordships had for
the first time, and without any assistance from anything which has

1 37 Vie. ¢, 10 (1874) ¢ Post, p.

in
th




BRITISH NORTH AMERICA ACT, 1567 19
taken place in the colony, to apply their minds to that matter, and
even if the 41st section were not in the Act, it would not be quite
plain to them that the transfer of the jurisdiction to determine upon
the right to seats in the Canadian Legislature—a thing which ha
been alwavs done, not by Courts of justice, but otherwise vould
come within the natural import of those general words T'he
administration of justice in the province, and the constitutior
maintenance, and organisation of provineial courts, and procedu
in civil matters in those court But one thing at least is clear, that
those words do not point expressly or by any necessary implication
to the particular bject of election petition and when we find
in the same Act an er clause de expressly with those
petition not the small diftic n taking the two clause
together and placi upon them both a consistent constructior
I'hat other clause, the 41st, expressly sayvs that the old me of
determining thi 158 of questions was to continue until the P
ment of Canada should ot vise provide It was therefor L
Parliament of Cana vhich was otherwise to provide It did other
wise provide by the Act of 1873, which Act it afterward ltered
and then passed the Aet 1est
In Attorney-General of Qu v. Reed (10 App, Cas, 141 dis-

cussed supra, p. 97). the question in issue was the validity of a
1ur-\mu.|| Act, which imposed a duty of ten cents upon ever
exhibit filed in Court in any action depending therein. It was

contended this was warranted

sub-gection now under discuss

Selborne, for the Committee, sa

That point is the
Mr. Dave I able ar
the next question, upon the te

Act

ver

is that which arise

are to be within the powers «
their exclusive powers—is tl
province, including the const
tion of provincial Courts, ar
matters in the Courts Wil

to determine whether, if a spe
vincial Aet for
in the provincial Courts, raise
that purpose. and
provincial purposes

the maintena

avail:
n that ¢
would still have been applic

not

question which may be consi

arise ; but it does not arise in

under

by virtue of the provisions of the
ion As to this, Lord Chancellor
id

main point, and was felt to be so by
il clear argument, being disposed of
rms of the same section of the same
sub-s. 11 One of the things which
f the provineial legislatures—within
e administration of justice in the
itution, maintenance, and organisa
il including the procedure in civil

t 15 not necessary for their I_un|~‘u|-»
cial fund had been ereated by a pro
of the
« for that purpose

nee administration of justice
appropriated to

ible as general

revenue for general
ase the limitation to direct taxation
able.  That may be an important
dered in any casc in which it may

this case

s Aet does not relate
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CANADIAN CONSTITUTION

In the case of Russell v, The Queen (T App. Cas. 829)." it was

contended that the provisions of the Dominion Act fell within

this sub-section, but the Committee negatived this view. The
Committee saying (infra, p. 320):

It was not, of course, contended for the appellant that the

legislature of New Branswick could have passed the Aet in question

its enactments all the provinces: nor was it

Parliament of

which embraces 1
denied, with respect to this last contention, that tl
Canada might have passed an Act of the nature of that under dis
cussion to take effect at the same time throughout the wi

Their Lordships understand the contention to be that

Daominion

at least in the absence of a general law of the Parliament of Canada

the provinces might have passed a local law of ke kind, each
for its own provinee, and that, as the prohibitory and penal parts
of the Act in question were to come into ¢ in those countie
and cities only in which it was adopted i manner prescribed
or, as it was said, * by local option.” the legislation was in effect
and on its face, u v matter of a merely local natur

The judgment of Allen, C.J., delivered in the Supreme Court of
the provinee of New Brunswick in the case of Barker v. City o
Fredericton, which was adverse to the validity of the Act in question
appears to have been founded upon this view of its enactments,  The
learned Chief Justice says: * Had this Act prohibited the sale of
liguor, instead of merely restricting and regulating it, 1 should have
wwer of the Parliament to pass such an Act

had no doubt about the |
but I think an Act which in effect authorises the inhabitants of eacl

town or parish to regulate the sale of liquor, and to direct for whom,
for what purposes, and under what conditions spirituous liquors

mav be sold therein. deals with matters of a merely local nature

which, by the terms of the 16th su

North America Act, are within the exclusive control of the local

legislature,

“Their Lordships cannot concur in this view. The declared

object of Parliament in passing the Act is that there should be

ation in all the provinces respecting the traffic

uniform
intoxicatin

as desirable in one provinee more than in another, but as desirabls
everywhere throughout the Dominion. The Aet, as soon as it wa
passed, became a law for the whole Dominion, and the enactment

of the first part, relating to the machinery for bringing the second
k effect and might be put in motion at once and
everywhere within it. It is true that the prohibitory and penal
parts of the Act are only to come into foree in any county or city
upon the adoption of a petition to that effect by a majority of
electors, but this conditional application of these parts of the Act

part into force, to

! Post, p. 310,

ection of s, 92 of the British

g liquors, with a view to promote temperance in the
Dominion. Parliament does not treat the promotion of temperance
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does not convert the Aet itself into lecislatic relation to a me
local matter, The object pe of ot AT |
general, v to promote te el \ f

throughout the Dominior

Act into foree. whicl

not a

eneral and uniform characts
It has been pointed out
General of Manitoba v. Man

A. C. 73,7 that the legislation fo f the liqu
traffic falls under this sub-section and not under s. 92 su 1
vide p. 61
¢ PROPERTY AND RIGHTS
Part VIIT of the B.N.A. Act, which includes the
n deals with tl ihject ol rever tl
Domini nd the provine e t to time disputes |
risen with respect to th matter which have nece tated m
wpeal to the Kn Cow
10 Al d nd reve ( |
f Canada, Nova Scotia N B bed
he Union, had and have fap) ! . 1
tions thereof re by this A
ture ol t 10 1 ( L1 I
1 il conferred on 1 \ct 1
(¢ t enue Fund, to be appropriated for the publie sery
f Canada, in the manner and subject to the cha ) Aot
provided
108, The public works and property of each pro ut
rated in the Third Schedule to ti Act, shall he t
(‘fanada

109, All lands, mines, minerals, and rovalties belonging te

ot veral provinces of Canada, Nova Scotia, and New Brunswicl
Union, and all sums then due or pavable for such lands, mine
nerals, or rovalties, shall belong to the several provinees of
Ontario, Q Nova Scotia, and New Brunswick, in which the
ume are situate or arise, subject to any trusts exist n respe
thereof, and to any interest other than that of the provinee in the
ame.’
| 111. Canada shall be liable for the debts and liabilities of ea
: provinee existing at the Union
112, Ontario and Quebe mjointly shall be liable to Canada
for the amount (if any) by which the debt of the provinee of Canada

exceeds at the Union sixtv-two million five hundred thousand

tnte, p. 71 Post, p. 574
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PROPERTY AND RIGHTS 129

Dominion, which was the case in the Eechange Bank v. The
Queen just discussed.! It was contended < behalf of  the
liquidator that the effect of the B.N.A. Act was to sever all
connection between the Crown and the provinee to make th
Government of the Dominion the only Government of Her Majesty

in Canada and to reduce the provinees to the r f independen

municipal institutions, and that therefore there w ) prex
right in favour of the Crown involved. This

tained by the Judicial Committee, and it was

Hodge v. The Queen, 9 App. Cas. 117)* t] pre
seribed by s, 92, the provinee possessed a rity as plenary and a
ample as the Imperial Parliament in the plenitude of it Pow
possessed and could bestow I'he Committee also agan | witl
the construction to be placed upon ss. 109 and 12¢ ving (p. 414
Tt ! n | pre | POS
| mer I pe in nd | eA
] 1 it | n 1 1 |
longing to ti eral pr ( N
\ | 1eh Lo 11 )
provinees of Ontar Quebee, Ni ind Ne
Brunswick, in which tl Ame are situate or If the A l
operated 1 o severance be en the ( | Provines
the appell f n that these t ‘
hould * b to the uld hardly have been consistent
vith their remaining ve own. Y I j-lieneral

[ Ontar v. Mercer ; St. Catherine’s Milling and | ber (
The Queen ; and Attorney-General of Britis |

tieneral of Canada, their Lordships expressly held

subjects described in s, 109, and all revenues derived from the

subjects, continued to be vested in Her Majesty

head of each province. 8, 126, which embraces | 1l reve

other than those arising from territorial sources, and include

duties and revenues raised by the provinees in accordance witl
|

provisions of the Act, is expressed in language which favour

right of the Crown, because it describes the interest of the provinee

a right of appropriation to the public servic

Fouxrtaiy or Hoxour

The King is the fountain of honour, of office, and privilege
In Attor eneral of Canada v. Attorney-General of Ontario
(1898), A 247;* it was determined that the Lieutenant-

Governor of the province could confer precedence by patents

Ante, p. 125 Post, p, 333 Post, p. 419 ' Ante, p. 120,
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upon such members of the bar of the province as he might think
fit to select. It was not disputed that the Governor-General had
similar powers with respect to Dominion Courts.

INp1aNn Lanps

The sections of the Act now under consideration were fully

discussed in the following cases relating to Indian lands.
In St. Catherine’s Milling and Lumber Co. v. The Queen (14 App.
16),' the Committee says:

“On the 3rd of October 1873, a formal treaty or contract was
concluded between commissioners appointed by the Government
of the Dominion of Canada, on behalf of Her Majesty the Queen,
of the one part, and a number of chiefs and headmen duly chosen to
represent the Salteaus tribe of Ojibbeway Indians, of the other part
by which the latter for certain considerations, released and sur-
rendered to the Government of the Dominion, for Her Majesty and
her successors, the whole right and title of the Indian inhabitants
whom they represented, to a tract of country upwards of 50,000
square miles in extent. By an article of the treaty it is stipulated
that, subject to such regulations as may be made by the Dominion
Government, the Indians are to have right to pursue their eations
of hunting and fishing throughout the surrendered territory, with
the exception of those portions of it which may, from time to time,
be required or taken up for settlement, mining, lumbering, or other
purposes,

*Of the territory thus ceded to the Crown, an area of not le
than 32,000 square miles is situated within the boundaries of the
province of Ontario ; and, with respect to that area, a controversy
has arisen between the Dominion and Ontario, each of them main
taining that the legal effect of extinguishing the Indian title has been
to transmit to itself the entire beneficial interest of the lands, as
now vested in the Crown, freed from incumbrance of any kind save
the qualified privilege of hunting and fishing mentioned in the treaty

“The Act of 1867, which created the Federal Government, re
pealed the Act of 1840, and restored the Upper and Lower Canadas
to the condition of separate provinces, under the titles of Ontario
and Quebec, due provision being made (s. 142) for the divigion b
tween them of the property and assets of the united province, with
the exception of certain items specified in the fourth schedule, which
are still held by them jointly, The Act also contains eareful pro
visions for the distribution of legislative powers and of revenues
and assets between the respective provinees included in the Union
on the one hand, and the Dominion, on the other. The conflicting
claims to the ceded territory maintained by the Dominion and the

Y Post, p. 390,
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PROPERTY AND RIGHTS 131

province of Ontario are wholly dependent upon these statutory
provisions. In construing these enactments it must always be kept
in view that, wherever public land with its incidents is described as
* the property of

or as * belonging to* the Dominion or a province,
these expressions merely import that the right to its beneficial use,
or its proceeds, has been appropriated to the Dominion or the pro-

vince, as the case may be, and is subject to the control of its legisla-
ture, the land itself being vested in the Crown |

Section 109 provides that * all lands, mines, minerals, and royal
ties belonging to the several provinees of Canada, Nova Scotia, and
New Brunswick, at the Union, and all sums then due or payable for

such lands, mines, minerals, or royalties, shall belong to the several

provinces of Ontario, Quebee, Nova Scotia, and New Brunswick, in
which the same are situate or arise, subject to any trusts existing in
respect thercof, and to any interest other than that of the provinces
in the same.’

In connection with this clause it may be observed
that, by s, 117

it is declared that the provinces shall retain their
respective public property not otherwise disposed of in the Act,
subject to the right of Canada to assume any lands or public property
required for fortifications or for the defence of the country. A
different form of expression is used to define the subject-matter of
the first exception, and the property which is directly appropriated
to the provinces ; but it hardly admits of doubt that the interests
minerals, and royalties, which by 5. 109 are declared
to belong to the provinces, include, if they are not identical with,
the * duties and revenues’ first excepted in 5. 102,

** The enactments of s. 109 are, in the opinion of their Lordships,
sufficient to give each province, subject to the administration and
control of its own legislature, the entire beneficial interest of the Crown
in all lands within its boundaries, which at the time of the Union
were vested in the Crown, with the exception of such lands as the
Dominion acquired right to under s. 108, or might assume for the pur-
poses specified in s. 117,

in land, mines

Its legal effect is to exclude from the
duties and revenues " appropriated to the Dominion all the ordinary
territoral revenues of the Crown arising within the provinces.”

Attorney-tieneral of Canada v. Attorney-General of Ontario (1897),
A. C. 199.!

‘ By treaties in 1830 the Governor of Canada, as representing
the Crown and the Provincial Government, obtained the cession
from the Ojibbeway Indians of the lands occupied as Indian reserves,
the beneficial interest therein passing to the provincial government,

together with the liability to pay to the Indians certain perpetual
innuities

t was held that these lands being within the limits of the pro-
vinee of Ontario, created by the British North America Act, 1867,

! Post, p. 517,
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the beneficial interest therein vested under s. 109 in that
province, .

“That the perpetual annuities having been capitalised on the
basis of the amounts specified in the treaties, the Dominion assumed
liability in respect thereof under s, 111, Thereafter the amounts
of these annuities were inereased according to the treaties :

“That liability for these increased amounts was not so at-
tached to the ceded lands and their proceeds as to form u charge
thereon in the hands of the province, under s. 109, They must be
paid by the Dominion, with recourse to the provinees of Ontario and
Quebec conjointly, under ss. 111 and 112; in the same manner as

the original annuities.”

Ontario Mining Company v. Seybold (1903, A. C.) 782

“ It was held that lands in Ontario surrendered by the Indians
by the treaty of 1873 belong in full beneficial interest to the Crown
as representing the province, subject only to certain privileges of
the Indians reserved by the treaty. The Crown can only dispose
thereof on the advice of the ministers of the province and under
the seal of the provinee.”

“The Dominion Government having purported, without the
consent of the province, to appropriate part of the surrendered
lands under its own seal as a reserve for the Indians in accordanee
with the said treaty :

“ Tt was held that this was ultra vires the Dominion, which had
by s. 91 of the British North America Act of 1867 exclusive legis
lative authority over the lands in question, but had no proprietary

rights therein,”
Canada v. Ontario (1910), A, C. 637.2

“ By a treaty dated October 3, 1873, the Dominion Government
acting in the interests of the Dominion as a whole, secured to the
Salteaux tribe of the Ojibeway Indians certain payments and other
rights, at the same time extinguishing by consent their interest
over a large tract of land about 50,000 square miles in extent, the
greater part of which was subsequently ascertained to lie within
the boundaries of the province of Ontario. It having been decided
that the 1 e of the Indian interest effected by the treaty enured
to the benefit of Ontario, the Dominion Government sued in th
Exchequer Court for a declaration that it was entitled to recover
from and be paid by the province of Ontario a proper proportion
of annuities and other moneys paid and payable under the treaty

“It was held, affirming the judgment of the Supreme Court, that
having regard to the jurisdiction conferred upon the Exchequer
Court, the action must be dismissed as unsustainable on any prin-
ciple of law. In making the treaty, although it resulted in direct

' Post, p. 584, ® Post, p. 676,
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PROPERTY AND RIGHTS

advantage to the province, the Dominion Government did not act
as agent or trustee for the provinee or with its consent, or for the
benefit of the lands, but with a view to great rational interests

that is, for distinet and important interests of their own—in pursuance
of powers derived from the British North America Act, 1867

Fisngries, Foresnores, ANp Harpours

It has n]lv.uly been  pointed out ' that in construing th
B.N.A. Act care must be taken not to confuse legislative juris

diction with proprietary rights. 'This is specially applicable to s. 91

By sub-s. 24 of this section, legislative jurisdiction is conferred
upon the Dominion over Indians and lands reserved for the Indians
It was contended by the Dominion, in the case of the St. Catherine's
Milling and Lumber Co.v. The Queen (14 App. Cas. 46 ; discussed),”
that the effect of a surrender of lands
Queen pursuant to a treaty concluded by Commissioners of the
Government of Canada and the Chief of

by Indians to the

a certain Indian tribe,
st in these lands to the Dominion
gatived by the Judicial Committec

was to pass the beneficial inter

of Canada ; but this view was ne

and it was said :?

Fheir Lordships are, however, unable to assent to the argu-
ment for the Dominion founded on s. 91 sub-s, 24.  There can be
no a priori probability that the British Legislature
the statute which professes to deal only

legislative power, intended to

in a branch of
with the distribution of
deprive the provinces of rights
hich are expressly given them in that branch of it which relates
to the distribution of revenues and assets.  The fact that the power
of legislating for Indians, and for lands which are reserved to their
use, has been entrusted to the Parliament of the Dominion, is not
in the least degree inconsistent with the right of the
a beneficial interest

]']‘I\HII4\' 1o
in these lands, available to them as a souree
of revenue whenever the estate of the Crown is disencumbered of
the Indian title,”

This distinction between legislative jurisdiction and proprielary
rights was most clearly expressed by Lord Herschell in pronouncing
the judgment of the Judicial Committee in the appeal of the
Attorney-General of Canada v. Attorney-General of Ontario (1898),
A. (. 700, where he says :

“ 1t must also be borne in mind that there is a broad distinction
between proprietary rights and legislative jurisdiction. The fact
that such jurisdiction in respect of a particular subject-matter is

* Ante, p. 130, * Post, . 402, 4 Post, p.
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conferred on the Dominion Legislature, for example, affords no evi-
dence that any proprietary rights with respect to it were transferred
to the Dominion. There is no presumption that because legislative
jurisdiction was vested in the Dominion Parliament proprietary
rights were transferred to it. The Dominion of Canada was called
into existence by the British North America Act, 1867. Whatever
proprietary rights were at the time of the passing of the Act possessed
by the provinces remain vested in them except such as are by any
of its express enactments transferred to the Dominion of Canada.”

It was accordingly held that although fishery regulations and
restrictions were within the exclusive competence of the Dominion
by virtue of 8. 91 sub-s. 12, yet this sub-section did not convey
to the Dominion any proprietary rights with regard to fisheries
and fishing. In this case also the Committee having to construe
the words ** rivers and lake improvements "’ which, by the schedule
to the 108th section, were vested in the Dominion, held that the
contention of the Dominion was not well founded which claimed that
by these words the whole of the rivers of Canada were transferred

from the provinces to the Dominion.

The Committee held also that the words “ public harbours ™
in the schedule to s, 108 were not confined to such parts of what
might ordinarily fall within the term ** harbour ™ on which public
works had been executed, but might include part of the foreshore
or bed of the sea in some cases, saying ** it must depend, to some
extent at all events, upon the circumstances of each particular

harbour which forms part of the harbour.”
In Attorney-General of British Columbia v. Canadian Pacific
Railway Co. (1906), A.C.204 ;1!

“The Dominion Government had issued a Crown grant to the
respondents of lands required by them under s. 18 (a) of their in
corporating Act (44 Viet,, . 1, Canada), including all the foreshore
at the street ends, and a portion of the bed of the harbour below
low-water mark.”

It was contended that this foreshore was vested in the Crown
in the right of the province, and the Dominion legislation was
ultra vires. The Dominion claimed it under s. 108, As to this
the Judicial Committee said (p. 209) : *

“The first ground was this: 8, 108, with the Third Schedule
of the British North America Act, 1867 (Imperial Act 30 & 31 Vict.,
¢. 3), includes public harbours amongst the property in each province
which is to be the property of Canada. This certainly empowers

1 Post, p. (24, 2 Post, p. 629,
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PROPERTY AND RIGHTS 135
the Dominion Parliament to legislate for any land which forms
part of a public harbour,

“Ina e

e heard by this Board, Attorney-General for the Dominion
of Canada v. Attorney-General for Ontario, Quebec, and Nova Scotia,!
it was laid down that

**It does not follow that, because the foreshore on the margin
of a harbour is Crown property, it necessarily forms part of the
harbour. It may or may not do so, according to circumstances.
If, for example, it had actually been used for harbour purposes
such as anchoring ships or landing

part of the harbour ;

goods, it would, no doubt, form
but there are other cases in which, in their
Lordships’ opinion, it is equally clear that it did not form part
of it

In accordance with that ruling, the question whether the fore
shore at that place in question formed part of the harbour, was in
the present case tried as a question of fact
bearing upon it directed to show that b
Columbia joined the Dominion, the foresh
action relates was used for

and evidence was given
1871, when British
that point to which
harbour purposes, such as the
of goods and the like, That evidence
it was perhaps :

landing
was somewhat seanty, but

rood as conld reas
to a time so far back
t

bly be expected with respect
ind a time when th

harbonr was in so early
of its comme !

a 8 development. The
the learned trial judge, and the rreed with him.  Their
Lordships see no reason to dissent from the conclusion
at. And on this ground, if there were
Dominion Parliament to legislate for tl
established.”

evidence satisfied
full court a

thus arrived
» other, the power of the

ild be clearly

The Committee also held that the Dominion had power to

authorise the use of provincial Crown lands by the Company for

the purposes of the railway by virtue of 5. 92 sub-s. 10
Wyatt v. Attorney-General of Quebec (1911), A. (. 489

This was a contention between the owners of the land

sides of the Moisie River in

Government of that

m both
the province of Quebec and the
provinee, as to fishing

rights in the river
between the appellants’ lands, which the evidence showed to be
navigable and floatable at such locality, and from thence to the
The Judicial Committee upheld the claim of the province,
Burrard Power Co. v. The King (1911), A. (. British
Columbia was admitted into the Dominion of Canada upon certain
terms, one of which consisted of a grant of land twenty miles in
width, on each side of a railway which the Dominion agreed to
construct connecting the seaboard of
Western Railway s

mouth

Jritish Columbia with the

'm of Canada. Subsequently the provinee,

Y Post, p.
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under a local statute, issued a notice reserving for industrial pur-
ilway belt.

poses all unrecorded water powers in a portion of this
The validity of this provincial legislation having been attacked by
the Dominion, the Judicial Committee said (pp. 94, 95) : !

“The grant by the provinee of British Columbia of * public
lands’ to the Dominion Government undoubtedly passed the water
rights incidental to those lands. In argument addressed to their
Lordships this was not really questioned. But it was said that though
the proprietary rights of the province in the land and in the waters
belonging thereto were transferred to the Dominion Government,
the legislative powers of the provinee over the same neither were
nor could be parted with, and that therefore it was competent for
lature to enact the Water Clauses Act of 1897,

the provincial |
ord was granted.  In support of this contention

under which the
a passage was cited from the judgment of Lord Watson in Attorney-
General of British Columbia v. Attorney-General of Canada : * Their
Lordships are of opinion that the contention is wrong, and that the
passage in Lord Watson's judgment affords no kind of support for
it. The object of article 11 of the terms of Union was on the one
hand to secure the construction of the railway for the benefit of the

province, and on the other hand to afford the Dominion a means of
recouping itself in respect of the liabilities which it might incur in
connection with the construction by sales to settlers of the land
transferred.’
* Their Lordships are of opinion that the lands in question, so
long as they remain unsettled, are * public property’ within the
meaning of s. 91 of the British North America Act, 1867, and as
such are under the exclusive legislative authority of the Parliament
of Canada by virtue of the Act of Parliament. Before the transfer
they were public lands, the proprietary rights in which were held by
the Crown in right of the province, After the transfer they were
still publie lands, but the proprietary rights were held by the Crown
in right of the Dominion, and for a public purpose, namely, the con
struction of the railway. This being so, no Act of the provincial
legislature could affect the waters upon the lands. Nor, in their
Lordships® opinion, does the Water Clauses Act of 1897 purport or
intend to affect them ; for, by clavse 2, the Act expressly excludes
from its operation waters under the exclusive jurisdiction of the
Dominion Parliament.”

In McLaren v. The Attorney-General of Quebec (1914), A. (.
258, a dispute arose between the riparian owners of lands
abutting on the Gatineau River in the province of Quebec, and
certain grantees of water rights from the Government of the
province, The Judicial Committee, reversing a majority of the

1 Post, p. 601,
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Supreme Court of Canada, held that this river was not navigahble

and floatable, and accordingly the water rights were vested in the
riparian owners,

Attorney-General of British Columbia v. The Attorney-General of
Canada (1914), A. C. p. 153." The following questions were sub-
mitted to the Supreme Court of Canada, and from the opinion
there expressed

a further appeal was taken to the Judicial
Committee,

1. Is it competent to the 1
authorise the Government of the

islature of British Columbia to
provinee to grant by way of lease
licence, or otherwise the exclusive right to fish in any or what part
or parts of the waters within the railway belt
as are tidal ; and (b) as
act navigable ?

(@) Astosuch waters

to such waters as, although not tidal, are in

Is it competent to the Legislature of British Columbia to
withorise the Government of the provinee te
licence, or otherwise the

grant by wav of lease,

or any right, to fish below
low-water mark in or in any or what part or parts of the open sea
ithin a marine le

exclusive right

ague of the coast of the provinee ?
b. Is there anv and what difference
vithin a marine |

between the open s
gue of the coast of British Columbia

sulfs, bays, channels, arms of the

! and the

sea, and estuaries of the rivers

lving between the province and the United
States of America, so far as

within the province or

concerns the authority of the Legislature
of British Columbia to authorise the Government of the province to
rant by way of lease, licence, or otherwise, the exclusive right o
1y right to fish below low-water mark in the

said waters or any of
them ?

I'he Committee discussed the nature and origin of the Consti
tution of the provinee of British Columbia in 1858, and after alluding
to the case of Attorney-General for British Columbia v

Attorney
General for Canada (14 App. Cas

. 205),% said: * Their Lordships
can see nothing in the judgment referred to which casts the slightest
doubt upon the conclusion to which they have come from a direct
consideration of the terms of the grant itself, namely, that the entire
heneficial interest in everything that was transferred passed from
the provinee to the Dominion,

There is no re
thing to the grantors.

rvation of any
The whole solum of the belt lying between
its extreme boundaries passed to the Dominion, and this must
include the beds of the rivers and lakes which lie within the belt,
Nor can there be any doubt that every right springing from the
ownership of the solum would also pass to the grantee, and this
would include such rights in or over the waters of the rivers and
lakes as would legally flow from the ownership of the solum.

' Post, p. 769,

* Post, p. 108,
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“ Their Lordships entertain no doubt that the title to the solum
and the water rights in the Fraser and other rivers and the lakes
so far as within the belt, are at present held by the Crown in right
of the Dominion and that this title extends to the exclusive manage-
ment of the land and to the appropriation of its territorial revenues,

“It remains to consider the consequences as regards fishing
rights, These are, in their Lordships’ opinion, the same as in the
ordinary case of ownership of a lake or river bed. The general
principle is that fisheries are in their nature mere profits of the soil
over which the water flows, and that the title to a fishery arises from
the right to the solum,

“It follows from these considerations that the position of the
rights of fishing in the rivers, lakes, and tidal waters (whether in
rivers and estuaries or on the foreshore) within the railway belt,
stands prima facie, as follows : In the non-tidal waters they belong
to the proprietor of the soil, i.e. the Dominion, unless and until they
have been granted by it to some individual or corporation. In the
tidal waters, whether on the foreshore or in creeks, estuaries, and
tidal rivers, the public have the right to fish, and by reason of the
provisions of Magna Charta no restriction can be put upon that right
of the public by an exercise of the prerogative in the form of a grant
or otherwise, It will, of course, be understood that in speaking of
this public right of fishing in tidal waters, their Lordships do not refer
in any way to fishing by kiddles, weirs, or other engines fixed to the
soil.  Such methods of fishing involve a use of the solum which,
according to English law, cannot be vested in the publie, but must
belong either to the Crown or to some private owner.

“ But we now come to the crux of the present case. The re-
striction above referred to relates only to royval grants, and what
their Lordships here have to decide is whether the provineial le
lature has the power to alter these public rights in the same way as
a sovereign legislature, such as that of the United Kingdom, could
alter the law in these respects within its territory.”

Having referred to the limitations on the powers of the pro-
vincial legislature, the Committee said the answer to the first ques-
tion must be in the negative. * So far as the waters are tidal, the
right of fishing in them is a public right subject only to regulation
by the Dominion Parliament. 8o far as the waters are not tidal
they are matters of private property, and all these proprietary rights
passed with the grant of the railway belt, and became thereby vested
in the Crown in right of the Dominion. The question whether
non-tidal waters are navigable or not has no bearing on the question.
The fishing in navigable non-tidal waters is the subject of property,
and, according to English law, must have an owner and cannot be
vested in the public generally.”

*“In regard to the second question, their Lordships have already
expressed their opinion that the right of fishing in the sea is a right
of the public in general which does not depend on any proprietary
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title, and that the Dominion has the exclusive right of legislating
with regard to it.

*“The principles enunciated above suffice to answer the third
question, which relates to the right of fishir
the estuaries of rivers. The right to fish

n arms of the sea and
8, in their Lordships’
opinion, a public right of the same character as that enjoyed by the
public on the open seas,

A right of this kind is not an incident of
property and is not confined to the subjects of the Crown who are
under jurisdiction of the province. Interference with it, whether
in the form of direct regulation, or by the grant of exclusive or
partially exclusive rights to individuals or classes of individuals,
cannot be within the power of the provinee, which is excluded from
general legislation with re,

d to seacoast and inland fisher

LEPRESENTATION IN THE House or Comyons
Section 51 of the B.N.A. Act provides as follows :

“On the completion of the Census in the year One thousand
eight hundred and seventv-one, and of each subsequent decennial

census, the representation of the four provinces shall be readjusted

by such authority, in such manner, and from such time, as the

Parliament of Canada from time to time provides, subject and
according to the following rules

Quebee shall have the fixed number of sixty-five members,
There shall be assigned to each of the other provinees such

a number of members

as will bear the same proportion

to the number of its population (ascertained at such census)
as the number sixty-five bears to the number of the popu-
lation of Quebec (s0 ascertained).

“3. In the computation of the number of members for a pro-
vince a fractional part not exceeding one-half of the whole
number requisite for entitling the province to a member
shall be disregarded ; but a fractional part exceeding one
half of that number shall be equivalent to the whole number

t. On any such readjustment the number of members for
a provinee shall not be reduced unless the proportion which
the number of the population of the proviuce bore to the
number of the

te population of Canada at the then last

preceding readjustment of the number of members for the
province is ascertained at the then latest
diminished by one-twentieth part or upwards.

5. Such readjustment shall not take effect until the termination
of the then existing Parliament.”

census to be

The application of this section to the provinces of Prince Edward

Island, Nova Scotia, and New Brunswick came up for consideration

1 OF. Bell v. Quelee, post, p. &
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by way of a reference to the Supreme Court of Canada, and from
its decision an appeal was taken to the Judicial Committee in the
case of Attorney-General of Prince Edward Island v. Attorney-
General of Canada and Attorney-General of New Brunswick v.
Attorney-General of Canada (1905), A. C. 37 In the first
appeal the following question was raised :

** Although the population of Prince Edward Island as ascer-
tained at the census of 1901, if divided by the unit of representation
ascertained by dividing the number of sixty-five into the population
of Quebec is not sufficient to give six members in the House of
Commons of Canada to that province, is the representation of
Prince Edward Island in the House of Commons of Canada liable,
under the British North America Act, 1867, and amendments
thereto and the terms of Union of 1873 under which that provinee
entered into confederation, to be reduced below six, the number
granted to that provinee by the said terms of Union of 1873

** The Supreme Court of Canada answered in the affirmative, de
ciding that the representation of the provinee is liable to be reduced
according to each decennial census if the unit of representation under
the British North America Act is large enough to produce that result.”

In the second case in appeal the question was :

“In determining the number of representatives in the House of
Commons, to which Nova Secotia and New Brunswick are respec
tively entitled after each decennial census, should the words
“aggregate population of Canada’ in sub-s. 4 of 5. 51 of the British
North America Act, 1867, be construed as meaning the population
of the four original provinces of Canada, or as meaning the whole
population of Canada, including that of provinces which had been
admitted to the Confederation subsequent to the passage of the
British North America Act ?

“The Supreme Court’s answer was that the words *ag
population of Canada’ in sub-s. 4 of s, 51 of the British N
America Act, 1867, should be construed as meaning the whole
population of Canada, including that of provinces which have been
admitted to the Confederation subsequent to the passage of the
British North America Act.”

te
rth

The opinion of the Supreme Court was affirmed.

NT-GOVERNOR

Execurive Power ofF LIEUTE
Section 65 of the B.N.A. Act provides as follows :

“ All powers, authorities, and functions which under any Act
of the Parliament of Great Britain, or of the Parliament of the

v Post, p. 605,
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United Kingdom of Great Britain and Ireland, or of the Legislature
of Upper Canada, Lower Canada, or Canada, were or ar
at the Union vested in or exercisable by the

before or
respective Governors
or Lieutenant-Governors of those provinces, with the advice, or
with the advice and consent, of the respective Executive Councils
thereof, or in conjunction with those Councils, or with any

number
of members thereof, or by those Governor

+ or Lieutenant-Governor
individually, shall, as far as the same are capable of being exercised
after the Union in relation to the Government of Ontario and
Quebec respectively, be vested in and shall or may

by the Lieutenant-Governor of Ontario and Quebe

exercised
respectively
with the advice or with the advice and consent of or in conjunction

with the respective Executive Councils, or any members thereof,
or by the Lieutenant-Governor individually, as the case require

subject neverthele (except with respect to such as exist under
Acts of the Parliament of Great Britain, or of the Parliament of

the United Kix

lom of Great Britain and Ireland), to be abolished
by the respectiv

legislatures of Ontario and Quebec

In the case of Attorney-General of Quebee v. Reed (10 App.

18
141)," the question arose as to the competence of provineial legisla
tion. that imposed a duty of 10 cents upon every exhibit filed in
Court in any action depending therein.  An Act of the Parliament
of Canada (C.8.L.C., C, 109, 8. 32) gave power to the Governor to
impose any duty on exhibits in any Court of Lower Canada by
order in council, and it was contended the present section mad
such power exercisable by the Lie

utenant-Governor of the provine
subject to the legislature of the province. As to this the Judicial
Committee says :?

With regard to the third argument, which was founded upon
the 65th section of the Act, it was one not easv to follow, but their
Lordships are clearly of opinion that it cannot prevail. The 65th
section preserves the pre-existing powers of the Governors or
Lieutenant-Governors in Council to do certain things not there
lition o1

specified.  That, however, was subject to a power of al
alteration by

the respective

gislatures of Ontario and Quebe
with the exception, of course, of what depended on Imperial legis
lation. Whatever powers of that kind existed, the Act with which
their Lordships have to deal neither abolishes nor alters them. It
does not refer to them in any manner whatever, It is said that
among those powers there was a power, not taken away, to lay
taxes of this very kind upon legal proceedings in the Courts, not for
the general revenue purposes of the province, but for the purpose
of forming a special fund, called * the Building and Jury Fund
which was appropriated for purposes connected with the adminis

' Post, p. 360, * Post, p. 364
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Hil tration of justice. What has been done here is quite a different
e thing. It is not by the authority of the Lieutenant-Governor in
il | Council. Tt is not in aid of the Building and Jury Fund. It is a :
{ f | legislative Act without any reference whatever to those powers, |
e if they still exist, quite collateral to them ; and, if they still exist,
| 1§ ; and if it exists itself, capable of being exercised concurrently with
LR them ; to tax, for the general purposes of the province, and in
I aid of the general revenue, these legal proceedings.
i : “ It appears to their Lordships that, unless it can be justified
:“ | under the 92nd section of the British North America Act, it cannot
i]‘;‘ I be justified under the 65th.”
1§ |
’ LecistaTive Power—Nova Scoria AND NEW BRUNSWICK
' ; 8. 88, “The constitution of the Legislature of each of the
] I provinces of Nova Scotia and New Brunswick shall, subject to the
l 11 provisions of this Act, continue as it exists at the Union until altered
A under the authority of this Act; and the House of Assembly of
Rkl New Brunswick existing at the passing of this Act shall, unless
fi il F sooner dissolved, continue for the period for which it was elected.”
| ii‘ ! In addition to the legislative jurisdiction conferred upon the
e provinces by s. 92 of the B.N.A. Act, it was held in Fielding v.
y "Hl Thomas (1896), A. (. 600, that the power to punish for an
| {?'ii' offence against its privileges was vested in the Assembly by this C
%’ { section, the Committee saying : * p
: E l» “ By s. 88 the constitution of the Legislature of the province ll”
' i of Novi tia was subject to the provisions of the Act to continue ot
| EET ? as it existed at the Union until altered by authority of the Act. we
o i iv § It was therefore an existing legislature subject only to the provisions scl
; H | of the Act. By s. b of the Colonial Laws Validity Act (28 & 29 the
| ' Vict., ¢. 63) it had at that time full power to make laws respecting S0¢
‘”! e its constitution, powers, and procedure. It is difficult to see how wh
| ‘“ ' ! this power was taken away from it, and the power seems suflicient Cai
‘i', ! } for the purpose.”
331
v? 1 EpucaTioN sch
i 1 ; 8. 93. “Inand for each province the Legislature may exclusively v
i 'i make laws in relation to education, subject and according to the :'.‘ t
;h R following provisions : Lvon
{i W R 1. Nothing in any such law shall prejudicially affect any right Lor
l (| | or privilege with respect to denominational schools which of ¢!
: any class of persons have by law in the province at the by ¢
i | Union : deci
{ il “2. All the powers, privileges, and duties at the Union by law b,
H "’ Jyt"‘ conferred and imposed in Upper Canada on the separate I ‘
1 i ' Post, p. 506, * Pout, p. 514, ‘
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schools and school trustees of the Queen's Roman Catholic
subjects shall be and the same are hereby extended to the

dissentient schools of the Queen’s Protestant and Roman
Catholic subjects in Quebec :

‘3. Where in any province a system of separate or dissentient
schools exist by law at the Union or is thereafter established
by the legislature of the province, an appeal shall lie to
the Governor-General in Council from any Act or decision
of any provincial authority affecting any right or privilege
of the Protestant or Roman Catholic minority of the Queen’s
subjects in relation to education :

4, In case any such provincial law as from time to time scems

to the Governor-General in Council requisite for the due
exceution of the provisions of this section is not made, or
in case any decision of the Governor-General in Council on
any appeal under this section is not duly executed by the
proper provincial authority in that behalf, then and in every
such case, and as far only as the circnmstances of each case
require, the Parliament of Canada may make remedial laws
for the due execution of the provisions of this section and

of any decision of the Governor-General in Council under
this section.”

The status of Roman Catholic schools in the province of Upper
Canada was the subject of political agitation for many years
previous to confederation. The majority of the people of that
province were of the Protestant faith, and desired nationai schools
divested of any religious instruction, whereas the Roman Catholics
were strongly opposed to this, and demanded the right to have their
school rates or taxes devoted to a system of separate schools, where
the religious faith of the parent should be inculeated, along

with
seeular education,

Their claims in this regard were granted, and
when the B.N.A. Act was passed, legislation was in force in Upper
Canada which provided for Roman Catholic separate schools.

In the province of Lower Canada there was also a separate
school system applicable to the Protestant minority, and Roman
Catholic separate schools were also provided for in the legislation
of the Maritime Provinces,

(

The resolutions passed in the Quebee
‘onference which were incorporated in the B.N.A. Act provided
tor the retention of the separate school system in the provinees
of the new Dominion, and the rights of the minority were protected
by gioing an appeal to the Governor-General in Council from any
decision or provincial
upon these rights,

gislation which it was claimed infringed

Manitoba became a province of the Dominion in 1870, by a
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Dominion Act which was afterwards confirmed by the Imperial
Parliament. The terms of the B.N.A. became applicable to the
new province. The legislature of this province in 1890 enacted a
law which abolished the denominational system of public education.
It did not compel the attendance of any child at the public schools,
but left each denomination free to establish its own schools. It was
held on the evidence by the Judicial Committee (City of Winnipeg
v. Barrett (1892), A. C. 445" that at the time of the passing of
the Manitoba Act the only right of the Roman Catholics was to
establish schools at their own expense, to maintain them by school
fees or voluntary contributions, and to conduet them in accordance
with their own religious tenets, and this did not confer upon Roman
Catholics immunity from taxation for public school purposes.

Brophy v. Attorney-General of Manitoba (1895), A. C. 202.2
Upon the passing of the Manitoba School Act of 1890 referred to
in the preceding case, memorials and petitions were presented to
the Governor-General in Council in behalf of the Roman Catholic
minority of Manitoba by way of appeal from said Act. As a
result a reference was made to the Supreme Court of Canada for
an opinion as to whether the decision in the case of City of Winnipey
v. Barrett (1892), A. (. 445; (ante) concladed the application
for redress of the Roman Catholic minority, or had the Governor-
General in Council power to make the declaration or remedial
orders which were asked for in the memorials, The Judicial Com-
mittee held that an appeal to the Governor in Council was well
warranted, and that the Parliament of Canada could enact such
remedial laws as were necessary.

' Lost, p. 421, ¢ Pout, p. 45T,
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i ORDERS IN COUNCIL
'; (“l ALBERTA
100
anoe AT THE COURT AT BUCKINGHAM PALACE
man
The 10th day of January, 1910
2022
d to Present ;
d to THE KING'S MOST EXCELLENT MAJESTY
holic Lorp PrEsipeNT LorDp CHAMBERLAIN
hs 2 Lorp Privy Sear Lorp PeNTLAND
i Sik Warrer Heny-Hureninson
upeq
ition WHEREAS by an Act passed in a session of Parliament held in the
rnor- seventh and eighth years of Her late Majesty’s reign (shortly entitled
edial “The Judicial Committee Act, 1844 ™), it was enacted that it should
‘om- be competent to Her Majesty by any Order or Orders in Council to
well provide for the admission of Appeals to Her Majesty in Council from
=T any judgment, sentences, decrees, or orders of any Court of Justice
such

within any British colony or possession abroad although such Court
should not be a Court of Errors or Appeal within such Colony or Pos-
session, and to make provision for the instituting and prosecuting of
such Appeals and for carrying into effect any such decisions or sentences
as Her Majesty in Council should pronounce thereon :

AxD wiEREAS by an Act of the Province of Alberta in the Dominion
of Canada passed in the seventh year of His Majesty’s reign and being
Chapter 3 entitled * An Act respecting the Supreme Court,” a Superior
Court of Civil and Criminal Jurisdiction was constituted and established
in and for the said Province of Alberta called the Supreme Court of
Alberta.

AND WHEREAS it is expedient with a view to equalising as far as
may be the conditions under which His Majesty s subjects in the British
Dominions beyond the Seas shall have a right of appeal to His Majesty
in Council and to promoting uniformity in the practice and procedure
in all such Appeals that provision should be made for Appeals from the
said Supreme Court to His Majesty in Council :

It 18 mEREBY ORDERED by the King's Most Excellent Majesty, by

g 145 K
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and with the advice of His Privy Council, that the Rules hereunder set
| out shall regulate all Appeals to His Majesty in Counc il from the said 1
‘ ! Province of Alberta.
! 1. In these Rules, unless the context otherwi.c requires :—
“ Appeal " means Appeal to His Majesty in Council ;

{ ** His Majesty " includes His Majesty’s Heirs and Successors ;

{HIFER “ Judgment " includes decree, order, sentence, or decision ;

! “Court " means either the Full Court or a single Judge of the
| h Supreme Court of Alberta acc ording as the matter in ques-
f. I tion is one which, under the Rules and Practice of the

| Supreme Court, properly appertains to the Full Court or to a
i single Judge ;

tecord * means the aggregate of papers relating to an Appeal

.
.
|
i
‘
f l (including the pleadings, proceedings, evidence, and judg-
' | ments) proper to be laid before His Majesty in Council on

IR the hearing of the Appeal ;
i 1 1 “ Registrar " means the Registrar or other proper officer having
iH B | the custody of the Records in the Court appealed from ;
F il * Month " means calendar month ;
I i é Words in the singular include the plural, and words in the plural
I | include the singular,
:' i“, ‘ 2. N]ll-Jm-( to the provisions of these Rules, an Appeal shall pa
! ! i 4 e : f
:"” ;| : (a) as of right, from any final Judgment of the Court where the '“:;
sl matter in dispute on the Appeal amounts to or is of the il
I W value of one thousand pounds sterling or upwards, or where ('v”‘
HEEED i‘ the Appeal involves, directly or indirectly, some claim or per
| iR P ’l ¢ question to or respecting property or some civil right ent
“ i ¥ amounting to nrin[ lho‘ value of one thousand pounds for
RN sterling or upwards ; anc
!‘ ]l b ! | (b) at the |||.~u-rvn]un of the Court from any other Judgment of -
il the Court, whether final or interlocutory, if, in the opinion of t
W T of the Court, the question involved in the Appeal is one in ¢
| if ’ i 1 which by reason of its great general or public importance, f shal
i"g':‘l‘ § or nllu]-r[\\iwl. ought to be submitted to His Majesty in '
A e Council for decision. .
| ! J‘ | 3. Where in any action or other proceeding no final Judgment can 1::'].
| I be duly given in consequence of a difference of opinion between the ~-Hi
| i Judges, the final Judgment may be entered pro formdi on the applica prac
tion of any party to such action or other proceeding according to the and
! ; opinion of the Chief Justice, or in his absence, of the senior puisne of de
i i Judge of the Court, but such Judgment shall only be deemed final ta
A ‘ f for purposes of an .\yn]wnl therefrom, and not for any other the 1
k i y { purpose. 9
tt ol i 4. Applications to the Court for leave to appeal shall be made by objec
| i | A motion or petition within twenty-one days from the date of the judy- nooes
| il ment to be :|’r|l“.:||v:-] from, and !hu Applicant shall give the opposite its be
bl 'LI party notice of his intended application, or in
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5. Leave to appeal under Rule 2 shall only be granted by the Court

in the first instance
(@) upon condition of the Appellant, within a period to be fixed
by the Court, but not exceeding three months from the

date of the hearing of the application for leave to appeal,
entering into

rood and sutlicient security

to the satisfac
tion of the Court

in a sum not exceeding five hundred
pounds, for the due prosecution of the Appeal, and the
payment of all such costs as may become payable to the
Respondent in the event of the Appellant not obtaining
an order granting him final leave to appeal, or of the
Appeal being dismissed for non-prosecution, or of His
Majesty in Council ordering the Appellant to pay the
Respondent’s costs of the Appeal (as the case may be) ;

and
(b) upon such other conditions (if any) a

to the time or times
within which the Appellant shall take the necessary steps
for the purpose of procuring the preparation of the Record
wnd the dispateh thercof to England as the Court, having
regard to all the circumstances of the case, may think it
reasonable to impose
6. Where the Judgment appealed from requires the Appellant to

ay money or perform a duty, the Court shall have power, when grant
i I ¢ I

ing leave to appeal, either to direct that the said Judgment shall be
carried into execution or that the execution thereof shall be suspended
pending the Appeal, as to the Court shall seem just., And in case the
Court shall direct the said Judgment to be carried into execution, the
person in whose favour it was given shall, before the execution thereof,

enter into good and sufficient security, to the satisfaction of the Court,

for the due performance of such Order as His Majesty in Council shall
think fit to make thereon,

7. The preparation of the Record shall be subject to the supervision

of the Court, and the parties may submit any disputed question arising
in connection therewith to the decision of the Court

and the Court
hall give such directions thereon as the justice of the

MSe may require
The Registrar, as well as the parties and their legal Agents, shall
endeavour to exclude from the Record all documents (more particularly
uch as are merely formal) that are not revelan: to the subject-matter
of the Appeal, and generally to reduce the bulk of the Record as far as
practicable, taking s |

el

care to avoid the dunlication of documents

ind the unnecessary repetition of headings and other merely formal parts

of documents ; but the documents omitted to be copied or printed shall

be enumerated in a list to be placed after the index or at the end of
Record

9. Where in the course of the preparation of a Record one party
objects to the inclusion of 4 document on the ground that it is un-
necessary or irrelevant, and the other party nevertheless insists upon
its being included, the Record as finally printed (whether in Canada

or in England) shall, with a view to the subsequent adjustment of
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the costs of and incidental to such document, indicate in the index of
papers, or otherwise, the fact that, and the party by whom, the in-
clusion of the document was objected to.

10. The Record shall be printed in accordance with the Rules set
forth in the Schedule hereto. It may be so printed either in Canada
or in England.

11. Where the Record is printed in Canada the Registrar shall, at
the expense of the Appellant, transmit to the Registrar of the Privy
Council forty copies of such Record, one of which copies he shall
certify to be correct by signing his name on, or initialling, every eighth
page thereof, and by aflixing thereto the seal of the Court.

12. Where the Record is to be printed in England, the Registrar
shall, at the expense of the Appellant, transmit to the Registrar of
the Privy Conncil, one certified copy of such Record, together with
an index of all the papers and exhibits in the Case. No other certified
copies of the Record shall be transmitted to the Agents in England
by or on behalf of the parties to the Appeal.

13. Where part of the Record is printed in Canada and part i
to be printed in England, Rules 11 and 12 shall, as far as practicabl.
apply to such parts as are printed in Canada and such as are to be
printed in England respectively

14. The reasons given by the Judge, or any of the Judges, for or
against any Judgment pronounced in the course of the proceedings
out of which the Appeal arises shall by such Judge or Judges be com-
municated in writing to the Registrar and shall by him be transmitted
to the Registrar of the Privy Council at the same time when the
Record is transmitted.

15. Where there are two or more applications for leave to appeal
arising out of the same matter, and the Court is of opinion that it
would be for the convenience of the Lords of the Judicial Committee
and all parties covcerned that the Appeals should be consolidated
the Court may direct the Appeals to be consolidated and grant leave
to appeal by a single order.

16. An Appellant who has obtained an order granting him con-
ditional leave to appeal may at any time prior to the making of an
order granting him final leave to appeal withdraw his Appeal on
such terms as to costs and otherwise as the Court may direct.

17. Where an Appellant, having obtained an order granting hin
conditional leave to appeal, and having complied with the conditions
imposed on him by such order, fails thereafter to apply with due
diligence to the Court for an order granting him final leave to appeal,
the Court may, on an application in that behalf made by the Re-
spondent, rescind the order granting conditional leave to appeal
notwithstanding the Appellant’s compliance with the conditions im-
posed by such order, and may give such directions as to the costs of
the Appeal and the security entered into by the Appellant as the
Court shall think fit, or make such further or other order in the premises
as in the opinion of the Court the justice of the case requires,
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18, On an application for final leave to
inquire  whether notice, or suflicient

peal, the Court may

notice, of the application
has been given by the Appellant to all parties concerned, and,
if not satistied as to the notices given, may defer the

anting of
the final leave to appeal, or may give such other directions in the

matter as in the opinion of the Court the justice of the case

requires,

19. An Appellant who has obtained final leave to appeal shall
prosecute his Appeal in accordance with the Rules for the time being
egulating the general practice and procedure in Appeals to His
Majesty in Council.

20. Where an Appellant, having obtained final leave to appeal,
desires, prior to the dispatch of the Record to England, to withdraw
his Appeal, the Court may, upon an application in that behalf made
by the Appellant, grant him a certificate to the effect that the Appeal
has been withdrawn, and the Appeal shall thereupon be deemed, as
from the date of such certificate, to stand dismissed without express
Order of His Majesty in Council, and the costs of the Appeal and the
security entered into by the Appellant shall be dealt with in such
manner as the Court may think fit to direct,

21. Where an Appellant, having obtained final leave to appeal,
fails to show due diligence in taking all necessary steps for the purpose
of procuring the dispatch of the Record to England, the Respondent
may, after giving the Appellant due notice of his intended application,
apply to the Court for a certificate that the Appeal has not been
effectually prosecuted by the Appellant, and if the Court sees fit to
grant such a certificate, the Appeal shall be deemed, as from the date
of such certificate, to stand dismissed for non-prosecution without
express Order of His Majesty in Council, and the costs of the Appeal
and the security entered into by the Appellant shall be dealt with
in such manner as the Court may think fit to direct,

22, Where at any time between the order granting final leave
to appeal and the dispatch of the Record to England the Record
becomes defective by reason of the death, or change of status, of a
party to the Appeal, the Court may, notwithstanding the order grant-
g final leave to appeal, on an application in that behalf made by
any person interested, grant a certificate showing who, in the opinion
of the Court, is the proper person to be substituted or entered on the
Record in place of, or in addition to, the party who has died or under-
gone a change of status, and the name of such person shall thereupon
be deemed to be so substituted or entered on the Record as afore
without express Order of His Majesty in Council.

23. Where the Record subsequently to its dispatch to England
becomes defective by reason of the death, or change of status, of a
party to the Appeal, the Court shall, upon an application in that
behalf made by any person interested, cause a certificate to be trans-
mitted to the Registrar of the Privy Council showing who, in the
opinion of the Court, is the proper person to be substituted, or entered,

ud
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on the Record, in place of, or in addition to, the party who has died
or undergone a change of status,

24, The Case of each party to the Appeal may be printed either
in Canada or in England, and shall in either event be printed in
accordance with the Rules set forth in the Schedule hereto, every
tenth line thereof being numbered in the margin, and shall be signed
by at least one of the Counsel who attends at the hearing of the Appeal,
or by the party himself if he conducts his Appeal in persow.

5. The Case shall consist of paragraphs numbered consecutively,
and shall state, as concisely as possible, the circumstances out of
which the Appeal arises, the contentions to be urged by the party
lodging the same, and the reasons of appeal. References by page
and line to the relevant portions of the Record as printed shall, as
far as practicable, be printed in the margin, and care shall be taken
1 the Case of long extracts
ng the costs of the Appeal,
ance of the opposite party,

to avoid, as far as possible, the reprintin
from the Record. The taxing officer, in t
shall, either of his own motion or at the inst
inquire into any unnecessary prolixity in the Case, and shall disallow
the costs occasioned thereby.

26, Where the Judicial Committee directs a party to bear the
costs of an Appeal incurred in [Alberta] ' such costs shal! be taxed by
the proper officer of the Court in accordance with the Rules for the
time being regulating taxation in the Court.

27. The Court shall conform with, and execute, any Order which
His Majesty in Council may think fit to make on an Appeal from a
Judgment of the Court in like manner as any original Judgment of the
Court shouli. or might have been executed.

28. Nothing in these Rules contained shall be deemed to interfere
with the right of His Majesty, upon the humble Petition of any person
aggrieved by any Judgment of the Court, to admit his Appeal there-
from upon such conditions as His Majesty in Council shall think fit

to impose.

ALMERIC FITZROY.

SCHEDULE

I. Records and Cases in Appeals to His Majesty in Council shall
be printed in the form known as Demy Quarto (i.e., 54 ems in length
and 42 ia width).

1. The size of the paper shall be such that the sheet, when folded
and trimmed, will be 11 inches in height and 8} inches in width.

ITL. The type to be used in the text shall be Pica type, but Long
Primer shall be used in printing accounts, tabular matter, and note:.

IV. The number of lines in each page of Pica type shall be 47 or
thereabouts, and every tenth line shall be numbered in the margin.

1 In the other Orders in Council this is changed to correspond with the Provine
in question.
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Brrrisu CoLumeia
AT THE COURT AT WINDSOR CASTLE
The 23rd day of January, 1911
Present ;
THE KING'S MOST EXCELLENT MAJESTY

H.RH. THE DUKE OF CONNAUGHT AND STRATHEARN
LorDp PRESIDENT

Sir ArTHUR Bicci

Lorp KNoLLys

WHEREAS by an Act passed in a Session of Parliament held in the
seventh and eighth vears of Her late Majesty Queen Vietoria's reign
(shortly entitled ** The Judicial Committee Act, 1844 ™), it was enacted
that it should be competent to Her Majesty by any Order or Orders
in Council to provide for the admission of Appeals to Her Majesty in
Council from any judgment, sentences, decrees, or orders of any Court
of Justice within any British Colony or P«
such Court should not be a Court of Error or

on abroad, although

i peal within such Colony

or Possession, and to make provision for the instituting and prosecuting
of such Appeals and for carrying into effect any such decisions or sen
tences as Her Majesty in Council should pronounce thereon

Axp wiEiEREAS by an Order of Her Majesty Queen Vietoria in Council
dated the 12th day of July, 1887, provision was made to enable parties
to appeal from the decisions of the Supreme Court of British Columbia
to Her Majesty in Council :

Axp whHEREAS by an Act passed by the Legislature of British
Columbia in the seventh vear of the reign of His late Majesty King
Edward the Seventh, entitled ** An Act constituting a Court of Appeal
and declaring its jurisdiction,” provision was made for the constitution
of a Court of Appeal for the Province of British Columbia.

AND WHEREAS it is expedient, with a view to equalising as far as
may be the conditions under which His Majesty’s subjects in the
British Dominions beyond the Seas shall have a right of appeal to His
Majesty in Council, and to promoting uniformity in the practice and
procedure in all such Appeals, that the rules regarding Appeals
from the said Supreme Court contained in the said Order in Council
should be revoked and provision should be made for Appeals from
the said Court of Appeal to His Majesty in Council :

It 18 nEREBY ORDERED by the King's Most Excellent Majesty, by
and with the advice of His Privy Council, that the said Order in Council
shall be and the same is hereby revoked, and that the Rules hereunder
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set out shall regulate all Appeals to His Majesty in Council from the
Court of Appeal of British Columbia.

1. In these Rules, unless the context otherwise requires :

** Appeal ” means Appeal to His Majesty in Council ;

* His Majesty " includes His Majesty’s heirs and successors ;

* Judgment ” includes decree, order, sentence, or decision ;

*“Court ™ means the ** Court of Appeal ” for British Columbia ;

** Record " means the aggregate of papers relating to an Appeal

(including the pleadings, proceedings, evidence and judg-
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal ;

*“ Registrar ” means the Registrar or other proper officer having

the custody of the Records in the Court appealed from ;

** Month » means calendar month ;

Words in the singular include the plural, and words in the plural

include the singular.

2, Subject to the provisions of these Rules, an Appeal shall lie—

(a) as of right, from any final judgment of the Court, where the
matter in dispute on the Appeal amounts to or is of the
value of £500 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or question
to or respecting property or some civil right amounting
to or of the value of £500 sterling or upwards ; and

(b) at the discretion of the Court, from any other judgment of
the Court, whether final or interlocutory, if, in the opinion
of the Court, the question involved in the Appeal is one
which, by reason of its great general or public importance
or otherwise, ought to be submitted to His Majesty in
Council for decision.

3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion between the
judges, the final judgment may be entered pro formd on the application
of any party to such action or other proceeding according to the opinion
of the Chief Justice or, in his absence, of the senior puisne Judge of the
Court, but such judgment shall only be deemed final for purposes of
an Appeal therefrom, and not for any other purpose.

4. Applications to the Court for leave to appeal shall be made by
motion or petition within twenty-one days from the date of the judg-
ment to be appealed from, and the applicant shall give the opposite
party notice of his intended application,

5. Leave to appeal under Rule 2 shall only be granted by the Court
in the first instance—

(a) upon condition of the Appellant, within a period to be fixed
by the Court, but not exceeding three months from the
date of the hearing of the application for leave to appeal,
entering into good and sufficient security, to the satis
faction of the Court, in a sum not exceeding £500, for the
due prosecution of the Appeal, and the payment of all
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such costs as may become payable to the Respondent in
the event of the Appellant’s not obtaining an order grant-
ing him final leave to appeal, or of the Appeal being dis
missed for non-prosecution, or of His Majesty in Council
ordering the Appellant to pay the Respondent’s costs
of the Appeal (as the case may be); and

(b) upon such other conditions (if any) as to the time or times
within which the Appellant shall take the necessary steps
for the purpose of procuring the preparation of the Record
and the dispatch thereof to England as the Court, having

regard to all the eircumstances of the case, may think it
reasonable to impose,

(Sections 6-28 are the same as in the Alberta Order in Council,

supra, pp. 145-150,)

Manrrosa
AT THE COURT AT BUCKINGHAM PALACE
The 28th day of November, 1910

DPresent :
THE KING'S MOST EXCELLENT MAJESTY
Lorp PRESIDENT Eari
Lorn STEWARD

Breavcnawe
Lorp KyoLLys

WHEREAS by an Act passed in a Session of Parhament held in the
seventh and eighth years of Her late Majesty Queen Victoria’s reign
(shortly entitled ** The Judicial Committee Act, 1844 ), it was enacted
that it should be competent to Her Majesty by any Order or Orders in
Council to provide for the admission of Appeals to Her Majesty in
Couneil from any judgment, sentences, decrees, or orders of any Court
of Justice within any British Colony or Possession abroad, although
such Court should not be a Court of Errors or Appeal within such
Colony or Possession, and to make provision for the instituting and
prosecuting of such Appeals and for carrying into effect any such

decisions or senteaces as Her Majesty in Council should pronounce
thereon :

AND WHERE
November, 18

8 by an Order in Council dated the 26th day of
. provision was made for the prosecution and regu-
lation of Appeals from the Court of Queen’s Bench of the Province
of Manitoba in the Dominion of Canada to Her Majesty in Council :
AND wHEREAS by an Act of the said Province of Manitoba passed
in the sixth year of the reign of His late Majesty King Edward VII.,




154 CANADIAN CONSTITUTION

and being Chapter 18, entitled An Act respecting a Court of Appeal
for Manitoba and to amend the King's Bench Act ” there was enacted
and now exists a Court of Appeal for Manitoba called ** The Court of
Appeal ” consisting of a Chief Justice styled Chief Justice of Manitoba,
and three other Judges called Judges of Appeal, which Act provided
that after the coming into force thereof the said Court of Appeal
should be vested with and should exercise all the rights, power, and
duties theretofore held, exercised, and enjoyed under and by virtue
of * The King’s Bench Act " or any other statute of the said Province
or of the Dominion of Canada by the Court of King's Bench sitting
en bane and as a Court of Appeal from the judgment, decision, order,
or decree of a single Judge, or verdict of a jury or of a County Court
Judge, or verdict of a County Court jury, and that the said Court of
King’s Bench should cease to have or exercise any appellate jurisdiction
and that thereafter all applications for new trials and all Appeals of
the nature of those which had theretofore been heard and disposed
of by or before the Court of King's Bench sitting en bane should be
brought before and heard and disposed of by the Court of Appeal
created by said Act :

AND WHEREAS no provision has yet been made for the prosecution
and regulation of Appeals to His Majesty in Council from the said
Court of Appeal

AND WHEREAS it is expedient with a view to equalising as far as ma)
be the conditions under which His Majesty’s subj beyond the Seas
shall have a right of appeal to His Majesty in Council, and to promoting
uniformity in the practice and procedure in all such Appeals, that the
said Order in Council dated the 26th day of November, 1892, should he
revoked and that provision should be made for Appeals from the Court
of Appeal of Manitoba to His Majesty in Council :

I 1s nerResY oRDERED by the King's Most Excellent Majesty, by
and with the advice of His Privy Council, that the said Order in Council
dated the 26th day of November, 1892, be and the same is herchy
revoked and that the rules hereunder set out shall vegulate all Appeals
to His Majesty in Council from the Court of Appeal of the Province
of Manitoba.

1. In these Rules, unless the context otherwise requires :—

“ Appeal ” means Appeal to His Majesty in Council ;
* His Majesty " includes His Majesty’s heirs and successors ;
“ Judgment " includes decree, order, sentence, or decision ;
“(Court ™ means either the Full Court or a single Judge of the
Court of Appeal for Manitoba according as the matter in
question is one which, under the Rules and Practice of the
said Court, properly appertains to the full Court or to a
single Judge ;
“ Record " means the aggregate of papers relating to an Appeal
(including the pleadings, proceedings, evidence and judg-
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal ;
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** Registrar " means the Registrar or other proper officer having
the custody of the Records in the Court appealed from ;
* Month " means calendar month ;
Words in the singular include the plural, and words in the plural
include the singular.
2. Subject to the provisions of these Rules, an Appeal shall lie
(a) as of right, from any final judgment of the Court, where
the matter in dispute on the Appeal amounts to or is of
the value of £1000 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or question
to or respecting property or some civil right amounting
to or of the value of £1000 sterling or upwards ; and
the discretion of the Court, from any other judgment of
the Court, whether final or interlocutory, if, in the opinion

of the Court, the question involved in the Appeal is one
which, by reason of its gr

(b) at

‘at general or public importance
or otherwise, ought to be submitted to His Majesty in
Council for decision.

3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion between the
judges, the final judgment may be entered pro formd on the applica-
tion of any party to such action or other proceeding according to the
opinion of the Chief Justice, or, in his absence, of the senior puisne
Judge of the Court, but such judgment shall only be deemed final
for purposes of an Appeal therefrom, and not f
lll“l”“",

4. Applications to the Court for leave to appeal shall be made by
motion or petition within twenty-one days from the date of the judg-
ment to be appealed from, and the applicant shall give the opposite
party notice of his intended application.

5. Leave to appeal under Rule 2 shall only be granted by the Court
in the first instance—

(@) upon condition of the Apvellant, within a period to be fixed
by the Court, but not c¢xceeding three months from the
date of the hearing of the application for leave to appeal
entering into good and suflicient security, to the satisfac
tion of the Court, in a sum not exceeding £500, for the
due prosecution of the Appeal, and for the payment of all
such costs as may hecome payable to the Respondent in
the event of the Appellant’s not obtaining an order grant-
ing him final leave to appeal, or of the Appeal being dis-
missed for non-prosecution, or of His Majesty in Council
ordering the Appellant to pay the Respondent’s costs of
the Appeal (as the case may be) : and

(b) upon such other conditions (if any) as to the time or times
within which the Appellant shall take the necessary steps
for the purpose of procuring the preparation of the Record
and the dispatch thereof to E

any other

gland as the Court, having




g

156 CANADIAN CONSTITUTION

regard to all the circumstances of the case, may think it
reasonable to impose.
(Sections 6 are the same as in the Alberta Order in Council, 4
supra, pp. 1456-150.)

NEw BRUNSWICK
AT THE COURT AT ST. JAMES'S
The Tth day of November, 1910

Present :
THE KING'S MOST EXCELLENT MAJESTY

Lorp PRESIDENT Mr. SECRETARY HARCOURT
LLorp Privy Seaw Sik Georce Buchanax, ’

EArL BeavcHase

WHEREAS by an Act passed in a Session of Parliament held in the
seventh and eighth years of Her late Majesty Queen Victoria's reign
(shortly entitled ** The Judicial Committee Act, 1844 "), it was enacted
that it should be competent to Her Majesty by any Order or Orders
in Council to provide for the admission of Appeals to Her Majesty in
Council from any judgments, sentences, decrees, or orders of any Court
of Justice within any British Colony or Possession abroad although
such Court should pot be a Court of Errors or Appeal within such Colony
or Po
of such Appeals and for carrying into effect any such decisions or sen
tences as Her Majesty in Council should pronounce thereon :

AND wHEREAS by an Order in Council of the 27th day of November,

nd to make provision for the instituting and prosecuting

ession

1852, provision was made for regulating Appeals from the Supreme

Court of the Province of New Brunswick to Her Majesty in Council be
AND WHEREAS it is expedient, with a view to equalising as far as may J'f“"
be the conditions under which His Majesty’s subjects in the British :" }Il
Dominions beyond the Seas shall have a right of appeal to His Majesty (
in Council, and to promoting uniformity in the practice and procedure \“”
in all such Appeals, that the said Order in Council of the 27th day of e
November, 1 should be revoked and that new provisions should '
be made for regulating Appeals from the said Supreme Court to His sy
Majesty in Couneil : S
I1 18 nerEBY orDERED by the King's Most Excellent Majesty, by pary)
and with the advice of His Privy Couneil, that the said Order in Council i ”:

of the 27th day of November, 1852, be and the same is hereby revoked
and that the Rules herein set out shall regulate all Appeals to His
Majesty in Council from the said Province of New Brunswick.

e
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RULES

1. In these Rules, unless the context otherwise requires :

* Appeal " means Appeal to His Majesty in Council ;

“His Majesty " includes His Majesty’s heirs and successors ;

* Judgment ' includes decree, order, sentence, or decision ;

“Court ” means either the Full Court or a single Judge of the
Supreme Court of New Brunswick according as the mattex
in question is one which, under the Rules and Practice of the
Supreme Court, properly appertains to the Full Court or to
a single Judge ;

*“ Record " means the aggregate of papers relating to an Appeal
(including the pleadings, proceedings, evidence and judg
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal ;

* Registrar " means the Registrar or other proper officer having

the custody of the Records in the Court appealed from ;

“ Month " means calendar month

Words in the singular include the plural, and words in the plural
include the singular

Subject to the provisions of these Rules, an Appeal shall lie

(a) as of right, from any final judgment of the Court, where the

9

matter in dispute on the Appeal amounts to or is of the
value of £300 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or question to
or respecting property or some civil right amounting to
or of the value of £300 sterling or upwards ; and

(b) at the discretion of the Court, from any other judgment of
the Court, whether final or interlocutory, if, in the opinion
of the Court, the question involved in the Appeal is one
which, by reason of its great general or public importance
or otherwise, ought to be submitted to His Majesty
Couneil for deci

n
on

3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion between the
judges, the final judgment may be entered pro formd on the application
of any party to

ich action or other proceeding according to the opinion
of the Chief Justice or, in his absence, of the senior puisne Judge of the
Court, but such judgment shall only be deemed final for purposes of ax
\ppeal therefrom, and not for any other purpose.

L. Applications to the Court for leave to appeal shall be made by
motion or petition within twenty-one days from the date of the judg
ment to be appealed from, and the Applicant shall give the opposite
party notice of his intended application

5. Leave to appeal under Rule 2 shall only be granted by the Court
in the first instance

(a) upon condition of the Appellant, within a period to be fixed
by the Court but not exceeding three months from the




158 CANADIAN CONSTITUTION

date of the hearing of the application for leave to appeal,
entering into good and sufficient security, to the satis-
faction of the Court, in a sum not exceeding £300, for the
due prosecution of the Appeal, and the payment of all
such costs as may become payable to the Respondent in
the event of the Appellant’s not obtaining an order grant-
him final leave to appeal, or of the Appeal being dis-
missed for non-prosecution, or of His Majesty in Council

ordering the Appellant to pay the Respondent’s costs of
the Appeal (as the case may be and
(b) upon such other conditions (if any) as to the time or times
vithin which the Appellant shall take the necessary steps
for the purpose of procuring the preparation of the Record
ind the dispateh thereof to England as the Court, having
egard to all the circumstances of the case, may think it
nable to impose.

the same as in the Alberta Order in Council

Nova Scoria

AT THE COURT AT BUCKINGHAM PALACE

i
."v The dth day of July, 1911
!n“ )
.n]‘!i . i ‘
{ i THE KING'S MOST EXCELLENT MAJESTY
“ | Lorp PrestpeNt Sie Jouy Ruvs
! iJ Lorn CHAMBERLAIN Sie Rurvs Isaacs
j 1 § Lorp Kixxeas Me. McKixxox Woon
il ' Mg, SECRETARY C'HURCHILL Me. T. J. MAcNAMARA
i”‘ Me. Secrerary Harcovrt Mi. J. H. WurrLey
J‘l‘ﬂ Sie Josern Warp M. Cuart FExwICK
(! Sin Cuarves Frozeatricx Mi. J. W. Wisox
“!. Sie Gros MurrAY Me. A. Boxar Law
!i;,]l‘ Sik Epwarn Morni Me. W. Haves Fisner
“ Sik T. Vezey StrRoNG Mi. Lavrexce Haroy
1; ‘ | Sie Winnian Axson Me. F. E. Ssirn
! ot Sie Freperieg PoLuock Me. F. Huri Jacksos

seventh and eighth vears of Her late Majesty Queen Vietoria’s v
intituled An Act for amending an Act passed in the fourth

=

i ! WHEREAS by an Act passed in a Session of Parliament holden in 1
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the reign of His late Majesty, intituled * An Act for the better adminis-
tration of Justice in His Majesty’s Privy Council ind to extend its
jurisdiction and powers,” it was amongst other things provided, that
it should be competent to Her Majesty, by any Order or Orders, to be
from time to time for that purpose made, with the advice of Her Privy
Council, to provide for the admission of any Appeal or Appeals to Her
Majesty in Council from any judgments, sentences, decrees, or orders
of any Court of Justice within any British Colony or Possession abroad,
uch Court should not be a Court of Error or a Court of Appeal
vithin such Colony or Possession : and it

altho

hould also be competent

to Her Majesty, by any such Order or Order

as aforesaid, to make a
uch provisions as to Her Majesty in Council should seem meet for the
tituting and prosecuti

ng a uch Appea ad for carrying into
s as Her Majesty in Council should
pronounce thereon that it should be competent 1o
Her Majesty in Cour alter, and amend any such Order
or Orders as aforesaid, as to Her Majesty in Council should

eenmn

AND WHEREAS by an Order in Council dated the 20th day of March,

provision w

18 N uance of the said Aect to enable parties

ppeal from the de

| 1 ) Supreme Court of the Provinee of
stin to Her Majesty in Counc
AND WHEREAS it exp lient, with a vie

Nova S

to equalising as faras may
which His Majesty ubjects in the British
eas shall have a right of appeal to His Majesty

» promoting uniformity in the pract

Dominions he

ice and procedure
1 all such Appeals, that the said Ovder in Council of the 20th day of

March, 1863, should be revoked and tha

new provision should be made
regulating Appeals from the said Supreme Court to His Majest

I'r 18 nereEny orDERED by the Kin Most Excellent Majesty, by

1 with the adviee of His Pri C'omr that the id Order in Couneil

the 20th day of March, 1863, be and the 1 hereby revoked,

| that the Rules he 1 set out shall regula Il Appeals to His
la Council the 1 Province of N« N

Judgmen d order, s T

( t I Full Cou I e J { the
Nuy Court of Nova Scotia aced 8 the 1 in
q 1= 01 vhich, under the 0 and Practice of the
Supreme Court, properly appertains to the Full Court or to

Record ™ means the aggre apers relating to an Appeal
(including the pleadin cedin evidence and judg-
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal




160 CANADIAN CONSTITUTION

“ Registrar ¥ means the Registrar or other proper officer
having the custody of thé Records in the Court appealed
from ;

“Month " means calendar month ;

Words in the singular include the plural, and words in the plural
include the singular.

2. Subject to the provisions of these Rules, an Appeal shall lie—

(a) as of right, from any final judgment of the Court, where

the matter in dispute on the Appeal amounts to or is of
the value of £500 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or question
to or respecting property or some civil right amounting
to or of the value of £500 sterling or upwards ; and

(b) at the discretion of the Court, from any other judgment of
the Court, whether final or interlocutory, if, in the opinion
of the Court, the question involved ‘n the Appeal is one
which, by reason of its great general or public importance
or otherwise, ought to be submitte! to His Majesty in
Couneil for decision.

3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion between the
judges, the final judgment may be entered pro fornid on the application
of any party to such action or other proceeding according to the opinion
of the Chief Justice or, in his absence, of the senior puisne Judge of the
Court, but such judgment shall only be deemed final for purposes of
an Appeal therefrom, and not for any other purpose.

1. Applications to the Court for leave to appeal shall be made by
motion or petition within twenty-one days from the date of the judg-
ment to be appealed from, and the applicant shall give the opposite
party notice of his intended application.

5. Leave to appeal under Rule 2 shall only be granted by the Court
in the first instance—

(a) upon condition of the Appellant, within a period to be fixed
by the Court, but not exceeding three months from the
date of the hearing of the application for leave to appeal
entering into good and sufficient security, to the satisfac
tion of the Court, in a sum not exceeding £500, for the du
prosecution of the Appeal, and the payment of all such
costs as may become payable to the Respondent in the
event of the Appellant’s not obtaining an order granti
him final leave to appeal, or of the Appeal being dismissed
for non-prosecution, or of His Majesty in Council ordering
the Appellant to pay the Respondent’s costs of the Appeal
(as the case may be) : and

(h) upon such other conditions (if any) as to the time or time

within which the Appellant shall take the necessary ste
for the purpose of procuring the preparation of the Record
and the dispatch thereof to England as the Court, havi:

tha
Co
(‘o
Cot
altl
sucl
and
deci
ther

:
of A
Maje

\
may
Briti
His }
and I
Appe

I

and w

et oy

said P




officer

pealed

plural

e
where
is of
\Nuux\
lestion
unting

ent ol
pinion
18 one
rtance
sty in

nt can
pn the
cation
pinion
of the

e |
judg

yposite

Court
f
m t
PPt
tisf

ORDERS IN COUNCIL 161
regard to all the eireumst
reasonable to impose

(Sections 6-28 are the same as in the Alberta Orde

supra, pp. 145-150

nees of the case, may think it

in Council

PrincE Epwarnp's Istanp
AT THE COURT AT ST. JAMES'S

The 13th day of October, 1910

Present
THE KING'S MOST EXCELLENT MAJESTY
Lorp PrESiDENT Lorp PENTLAND

Lorn CHAMBERLAIN Sk W. 8. Rossox

WHEREAS by an Act passed

venth and eighth y

n a Session of Parliament held

ears of Her late Majesty Queen Vietor
hortly entitled = The Judicial Committee Act, 1814
that it should be competent to Her Majesty by anv Order or Orders i
Council to provide for the admission of Appeals to Her Majesty
Council f

sentence decr

in the
LS reigr

was enacted

n

i any Judgment o ot
Court of Justice within

of Errors or Appeal
ssession, and to make pre
nd prosecuting of such Appeals and for
lecisions or sentences as Her Maje

a British (o Po:
Ithough such Court should not he a (4

ich Colony or wigion for the institutin
carrvin \"Hl”"‘ mn S I
in Council

would pronounce
reon

AND WHEREAS no Rules |
f Appeals from the

Majesty in Council

wve vet heen laid down for (he rul

it of Prince Edward Island to Hi

AND WHEREAS it is expedient. with

1 view to equalising as far a

iy be the conditions under which His Majesty ubjects in the
British Dominions beyond the Seas shall have a right of ippeal te
His Majesty in Council, and to promoting untformity in the

practice

| procedure ion should be made for

ipreme Court to His Majesty

It 18 HERERY ORDERED by the Kir Most Excellent Majesty, Iy

and with the advice of His Privy Council, that the Rules hereunder
out shall regulate all Appeals to Hi Majesty in Council from the

id Provinee of Prince Edward Island

in all such Appeals, that pre
\ppeals from the said

v in Council

RULES
I. In these Rules, unless the context other

rwise requires
Appeal ” means Appeal to His Majesty in Council
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" includes His Majesty's heirs and successors ;
“includes deeree, order, sentence, or decision ;
“Court " means either the Full Court or a single Judge of the

Supreme Court of Prince Edward Island according as the
matter in question is one which, under the Rules and Practice
of the Supreme Court, properly appertains to the Full Court
or to a single Judge ;

“ Record ™ means the aggregate of papers relating to an Appeal
(including the pleadings, proceedings, evidence and judy
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal ;

* Registrar " means the Registrar or other proper officer having
the custody of the Records in the Court appealed from ;

* Month ™ means calendar month ;

Words in the singular include the plural, and words in the
plural include the singular.

2, Subject to the provisions of these Rules, an Appeal shall lie

(a) as of right, from any final judgment of the Court, where the
matter in dispute on the Appeal amounts to or is of the
value of £500 sterling or upwards, or where the Appeal
involves, directly or indirectly, some claim or gquestion to

Or respecting property or some civil right amounting to
or of the value of £500 sterling or upwards ; and
(b) at the discretion of the Court, from any other judgment of
the Conrt, whether final or interlocutory. if, in the opinion
of the Court, the question involved in the Appeal is one
which, by reason of its great general or public importanc
or otherwise. ought to be submitted to His Majesty
Council for decision.

3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion between the
judges, the final judgment may be entered pro formd on the applica
tion of any party to such action or other proceeding according to th
opinion of the Chief Justice or, in his absence, of the senior puisne
Judge of the Court, but such judgment shall only be deemed final
for purposes of an Appeal therefrom, and not for any other purpose,

1. Applications to the Court for leave to appeal shall be made b
motion or petition within twenty-one days from the date of the jud
ment to be appealed from, and the Applicant shall give the opposite
party notice of his intended apphication,

5. Leave to appeal under Rule 2 shall only be granted by
Court in the first instance

(@) upon condition of the Appellant, within a period to b
fixed by the Court but not exceeding three months fro
the date of the hearing of the application for leave to

wid and safficient security, to the
satisfaction of the Court, in a sum not exceeding £50¢
for the due prosecution of the Appeal, and the payment

appeal, entering into |
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of all such costs as may become payable to the Respoudent
in the event of the Appellant’s not obtaining an order
granting him final leave to appeal, or of the \ppeal being
dismissed  for non-prosecution, or of His Majesty in
Council ordering the Appellant to pay the Re spondent’s

costs of the Appeal (as the case may be) ; and

(b) upon such other conditions (if any) as to the time or times
vithin which the Appellant shall take the necessary ste ps
for the purpose of procuring the preparation of the
Record and the dispateh thereof to England as the Court

wing regard to all the circumstances of the case, may
think it reasonable to imp
S tion 6H-28 ar the same as in the \‘lr"‘!] "thl'\ Coun ‘I

SASKATCHEWAN

\T THE coUl

AT ST. JAMES'S

The 15th day of October, 1910

Present
HE KING'S MOST EXCELLENT MAJESTY

Lorp PrEsiDENT Lorn PexTLAND
Lorp CHAMBERLAIN stk W. 8. Ronsos
WHEREAS by an Act passed in a Session of Parliament held in the
nth and eighth rs of Her late Majesty Queen Vietoria’s reign
wrtly entitled = The Judicial Committee Act, 1844 it was enacted
jould by ent to Her late Majesty by any Order or
] C'oun le for t}

e ady n of Appeals to Her late
1 t. sentences, decrees, or orders
vithin any British Colony or Po
ourt should not be a Court of Erro
and to make provision for the insti
cuting of such Appeals and for carrving into effect

3t as Her late Majesty in Council should

ssession

or Appeal

AND wHEREAS by an Act of the Provinee of Saskatchewan in the

m of Canada passed in the seventh vear of His late Majesty
K Edward the Seventh's reign and b

Judicature Aet,” a Superior Court of ( and Criminal Jurisdiction
s constituted and established in and for the
stehewan called the Supreme Court of 8
AND WHEREAS

ng Chapter 8, entitled ** The
vi

said Province of Sas
iskatchewan
it i

expedient

vith view t
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may be the conditions under which His Majesty’s subjects in the
British Dominions beyond the Seas shall have a right of appeal to
His Majesty in Council and to promoting uniformity in the practice
and procedure in all such Appeals that provision should be mace for
Appeals from the said Supreme Court to His Majesty in Council :

It 18 neresy orveren by the King's Most Excellent Majesty,
by and with the advice of His Privy Council, that the Rules hereunder
set out shall regulate all Apj to His Majesty in Council from the
said Province of Saskatchewan.

Rutes Respecring THE PRACTICE AND PROCEDURE IN APPEALS

10 His Masesty v Councin

1. In these Rules, unless the context otherwise requires :
* Appeal " means Appeal to His Majesty in Couneil ;
** His Majesty ™ includes His Majesty’s heirs and successors ;
“ Judgment " includes decree, orde wtence, or decision :
“Court " means either the Full Court or a single Judge of the
Supreme Court of Saskatchewan according as the matter in
question is one which, under the Rules and practice of the
Supreme Court, properly appertains to the Full Court or
to a single Judge ;
* Record ™ means the aggregate of papeis relating to an Appeal
(including the pleadings, proceedings, evidence and judg
ments) proper to be laid before His Majesty in Council on
the hearing of the Appeal
** Registrar "’ means the Registrar or other proper officer having
the custody of the Records in the Court appealed from :
“Month ™ means calendar month ;
Words in the singular include the plural, and words in the
plural include the singular.
2. Subject to the provisions of these Rules, an Appeal shall lie
(a) as of right, from any final judgment of the Court wher
the matter in dispute on the Appeal amounts to or is of
the value of Four thousand dollars ($4000) or upward-
or where the Appeal involves, directly or indirect]
some claim or question to or respecting property or soni
civil right amounting to or of the value of Four thousand
dollars ($4000) or upwards ; and
(b) at the discretion of the Court, from any other judgment
of the Court, whether final or interlocutory, if, in th
opinion of the Court, the question involved in the Appeal
is one which, by reason of its great general or publi
importance or otherwise, ought to be submitted to His
Majesty in Council for decision.
3. Where in any action or other proceeding no final judgment can
be duly given in consequence of a difference of opinion hetween th
judges, the final judgment may be entered pro formd on the application
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ORDERS IN COUNCIL 165
of any party to such action or other proceeding according to the
opinion of the Chief Justice or, in his absence, of the senior puisne
Judge of the Court, but such judgment shall only be deemed final
for purposes of an Appeal therefrom, and not for any other purpose.

L. Applications to the Court for leave to appeal shall be made
by motion or petition within fourteen (14) davs from the date of the
judgment to be appealed from and the Applicant shall give the opposite
party notice of his intended application.

3. Leave to appeal under Rule 2 shall only be granted by the
Court in the first instance

(@) upon condition of the Appellant, within a period to be
fixed by the Court but not exceeding three months from
the date of the hearing of the application for leave to
appeal entering into good and suflicient security, to the
satisfaction of the Court, in

a sum not exceeding Two
thousand five hundred dollars (82500) for the due prose

cution of the Appeal, and the payment of all such costs
as may become payable to the Respondent in the event
of the Appellant’s not obtaining an order granting him
final leave to appeal, or of the Appeal being dismissed
for non-prosecution, or of His Majesty in Council ordering
the Appellant to pay the Respondent’s costs of the \ppeal
(as the case may be) ; and

(b) upon such other conditions (if any) as to the time or times
within which the Appellant shall take the necesary steps

for the purpose of procuring the preparation of the Record
and the despatch thereof to K

land as the Court, having
regard to all the circumstances of the case, may think it
reasonable to impose.

(Sections 6-28 are the same as in the Alberta Order in Couneil,
supra, pp. 145-150.)
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APPENDIX B
THE BRITISH NORTH AMERICA ACT, 1867

30 Vicroria, Cuarrer 3

An Act for the Union of Canada, Nova Scotia, and New Brunswick,
and the Government thereof; and for Purposes conne ted

therewith.
(294 March, 1867.]

WHEREAS the Provinces of Canada, Nova Seotia, and New Brunswick
have expressed their Desire to be federally united into One Dominion
under the Crown of the United Kingdom of Great Britain and Ireland,
with a Constitution similar in Principle to that of the United Kingdom :

Axp wigreas such a Union would conduce to the Welfare of the
Provinces and promote the Interests of the British Empire :

Axp wiireas on the Establishment of the Union by Authority of
Parliament it is expedient, not only that the Constitution of the Legis-
lative Authority in the Dominion be provided for, but also that the
Nature of the Executive Government therein be declared :

ANDWHEREAS it is expedient that Provision e made for the eventual
admission into the Union of other Parts of British North America

BE IT THEREFORE ENACTED AND DECLARED by the Queen's most
Excellent Majesty, by and with the Advice and Consent of the Lords
Spiritual and Temporal, and Commons, in this present Parliament
asserabled, and by the Authority of the same, as follows

I. PRELIMINARY

1. This Act may be cited as The British North America Act, 1867
. The Provisions of this Act referring to Her Majesty the Queen
extend alsh to the Heirs and Successors of Her Majesty, Kings and
Queens of the United Kingdom of Great Britain and Treland.

IT. Usion

3. Tt shall be lawful for the Queen, by and with the Advice of Her
Majesty’s Most Honourable Privy Council, to declare by Proclamation
that, on and after a Day therein appointed, not being more than Six
Months after the passing of this Act, the Provinees of Canada, Nova
Seotia, and New Branswick shall form and be One Dominion under the
166
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THE BRITISH NORTH AMERICA ACT, 1867 167

Name of Canada ;: and on and after that Day those Three Provinces
sk 11 form and be One Dominion under that Name accordingly.

The subsequent Provisions of this Act shall, unless it is otherwise Construction
expressed or implied, commence and have effect on and after the of sul
Ullion, that is to say, on and after the Day appointed for the Union \\ ,
wking effect in the Queen’s Proclamation ; and m the same Provisions
unless it is otherwise expressed or implied, the Name Canada shall be
taken to mean Canada as constituted under |In~ Act.

5. Canada shall be divided into Four Provinces,

named Ontario, Four |

l)m-l . Nova Scotia, and New “HII\\\\II k. Vit

. The Parts of the Province of Canadz (as it exists at the passing Provinees of
of llm Act) which formerly constituted respectively the Provinces of e wmats
Upper Canada and Lower Canada shall be decmed to be severed, and "™

shall form two separate Provinces, The Part which formerly consti
tuted the Province of Upper Canada shall constitute the Province of
Ontario; and the Part which formerly constituted the Provinee
Lower Canada shall constitute the Provinee of Quebe
7. The Provinces of Nova Seotia and New Brunswick shall have Provine
the same Limits as at the passing of this Act, Nova &
R. Inthe general Census of the Population of Canada which is hereby ;:Hll\
required to be taken in the Year One thousand eight hundred and Dec
seventy-one, and in every Tenth Year thereafter, the re
lations of the Four Provinees shall be distinguished,

retive Popus Censy

III. Execorive Power

The Executive Government and Authority of and over Canada Decluration
l|v~u-|»\ declared to continue and be vested in the Queen "’ Exceutive
10. The Provisions of this Act referring to the

extend and apply to the Governor-General for the

‘ower in the
ween

Governor l..mnl

Time beingof Canada, |
orother the Chief Executive Officer or Administrator for the Time being . r).||-‘v‘
carrying on the Government of Canada on behalf and in the Name of vf
the |,|||~-rn‘ by whatever Title he is designated = Wt
There shall he a Council to aid and advise in the Government natitut
of (a n.nll to be styled the Queen’s Privy Council for Canada ; and the of Privy
I'r rsons who are to be Members of that Council shall be from Time to Counci

to !
Time chosen and summor

‘ . Cannel
d by the Governor-General and sworn in

as Privy Councillors, and Members thereof may

be from Time to Time
removed by the Governor-General

All Powers, Authorities, and Funections which under any Act All Powors
of the Parliament of Great Britain, or of the Parliament of the United wnder Act
Kingdom of Great Britain and Ireland. or of the Legislature of Upper o
Canada, Lower Canada, Canada, Nova Seotia, or New Brunswick, are Goven

t the Union vested in or exerciseable by the respective .
Lieutenant-Governors of those Provinces, with the Advice, or with the ‘\twull'ly I\d\“
Advice and Consent, of the respective Executive Councils thereof, or Couneil «
in conjunction with those Councils, or with any Number of Members dlone.
thereof, or by those Governors or Lieutenant-Governors individually

fovernors oy Genera
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shall, as far as the same continue in existence and capable of being exer-
cised after the Union in relation to the Government of Canada, be vested
in and exerciseable by the Goveruor-General. with the Advice or with
the Advice and Consent of or in ¢ njunction with the Queen’s Privy
Council for Canada, or any Members thereof, or by the Governor-General
individually, as the Case requires. subject nevertheless (except with
respect to such as exist under Acts of the Parliament of Great Britain
or of the Parliament of the United Kingdom of Great Britain and
Ireland) to be abolished or altered by the Parliament of Canada.

13. The Provisions of this Act referring to the Governor-General
in Council shall be construed as referring to the Governor-General acting
hy and with the Advice of the Queen’s Privy Couneil for Canada.

14, Tt shall be lawful for the Queen, if Her Majesty thinks fit, to
authorise the Governor-General from Time to Time to appoint any
Person or any Persons jointly or severally to be his Deputy or Deputies
within any part or Parts of Canada, and in that Capacity to exercise
during the Pleasure of the Governor-General such of the Powers,
Authorities, and Functions of the Governor-General as the Governor
General deems it necessary or expedient to assign to him or them,
subject to any Limitations or Directions expressed or given by the
Queen s but the Appointment of such a Deputy or Deputies shall not
affect the Exercise by the Governor-General himself of any Power,
Authority, or Function,

15, The Command-in-Chief of the Land and Naval Militia, and of
all Naval and Military Forces, of and in Canada, is hereby declared to
continue and be vested in the Queen.

16. Until the Queen otherwise directs the Seat of Government of
Canada shall be Ottawa.

IV, Lecistative Power

17. There shall be One Parliament for Canada, consisting of the
Queen, an Upper House styled the Senate, and the House of
Commons,

I8. The Privileges, Immunities, and Powers to be held, enjoyed
and exercised by the Senate and by the House of Commons and by the
Members thereof respectively shall be such as are from Time to Time
defined by Act of the Parliament of Canada, but so that the same shall
never exceed those at the passing of this Act held, enjoyed, and exer
cised by the Commons House of Parliament of the United Kingdom
of Great Britain and Ireland and by the Members thereof.

19. The Parliament of Canada shall be called together not later

than Six Months after the Union.
20. There shall be a Session of the Parliament of Canada once at
least in every Year, so that Twelve Months shall not intervene between
the last Sitt.ng of the Parliament in one Session and its first Sitting in
the next Session.

Na
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24, The Governor-Geng

THE BRITISH NORTH AMER

The Senate

21. The Senate shall, subject to the Provisions of this Act, consist

of Seventy-two Members, who shall be styled Senators,

22, In relation to the Constitution of the Senate, Canada shall b

deemed to consist of Three Divisions

(1) Ontario;
(2) Quebec ;
(3) The Maritime Provinces, Nova Scotia and New Brunswick
which Three Divisions shall (subject to the Provisions of
this Act) be equally represented in the Senate as follows :
Ontario by Twenty-four Senators : Quebe

by Twenty-
four Senators ; and the Maritime Provinces by T'wenty-

four Senators, Twelve thereof representing Nova Scotia
and Twelve thereof representing New Brunswick
In the Case of Quebee cach of the Twenty-four Senators
representing that Provinee shall be appointed for One of the
Twenty-four Electoral Divisions of Lower Canada specified
in Schedule A to Chapter One of the Consolidated Statutes
of Canada
23, The Qualification of a Senator shall be as follows

(1) He shall be of the full age of Thirty Years

(2) He shall be either a Natural-born Subject of the Queen, or
a Subject of the Queen naturalised by an Act of the Parlia
ment of Great Britain, or of the Parliament of the United
Kingdom of Great Britain and Treland

or of the Legis-
lature of One of the Provinces of Upper Canada, Lower
Canada, Nova Scotia, or New Brunswick, before the Union,
or of the Parlament of Canada after the Union
(3) He shall be legally or equitably seised as of Freehold for his
own Use and Benefit of Lands or Tenements held in free
and common Socage, or seised or possessed for his own
Use and Benefit of Lands or Tenements held in Frane-
allew or in Roture, within the Province for which he is
appointed, of the Value of Four thousand Dollars, over
and above all Rents, Dues, Debts, Charges, Mortg y
and Incumbrances due or pavable out of or charged on m
affecting the same

(4) His Real and Personal Property shall be together worth
Four thousand Dollars over and above his Debts and
Liabilities :

(5) He shall be resident in the Provinee for which he is ap
pointed

(6) In the case of Quebee he shall have his Real Property Quali
fication in the Electoral Division for which he is appointed,
or shall be resident in that Division,

CA ACT, 1867 164

Numiber of
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1 shall from Time to Time, in the Queen's Summons of
Name, by Instrument under the Great Seal of Canada, summon qualified Senator.
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Persons to the Senate; and, subject to the Provisions of this Act,
every Person so summoned shall become and be a Member of the Senate
and a Senator.

Summons o

First Body by Wi

of Senators,

Such Persons shall be fivst summoned to the Senate as the Queen

aint under Her Majesty’s Royal Sign Manual thinks fit to
approve, and their Names shall be inserted in the Queen’s Proclamation
of Union,

Addition of 26, If at any Time on the Recommendation of the Governor-

Senatorsin - General the Queen thinks fit to divect that Three or Six Members

O eSS e added to the Senate, the Governor-General may by Summons
to Three or Six qualified Persons (as the Case may be), represent-
ing equally the Three Divisions of Canada, add to the Senate
accordingly.

Reduction of 27, In case of such Addition being at any Time made the Governor
Senate to General shall not summon any Person to the Senate, except on a
::""::l‘"l further like Divection by the Queen on the like Recommendation, until

each of the Three Divisions of Canada is represented by Twenty-four
Senators and no more,

Maximum 28. The Number of Senators shall not at any Time exceed Seventy-
number of eight.

\' i 29, A Senator shall, subject to the Provisions of this Aet, hold his
ll'}:::‘-lllx..“ Place in the Senate for Life.

Senate, 30. A Senator may by Writing under his Hand addressed to the

wation  Governor-General resign his Place in the Senate, and thereupon the
nce in same shall be vacant.
Senate, 31, The Place of a Senator shall become vacant in any of the follow-
f:‘;l'.li""‘j"|"' ing Cases :
Hatiators: (1) If for Two consecutive Sessions of the Parliament Le fails
to give his Attendance in the Senate :
(2) If he takes an Oath or makes a Declaration or Acknowledg-
ment of Allegiance, Obedience, or Adherence to a Foreign
Power, or does an Act whereby he becomes a Subject or
Citizen, or entitled to the Rights or Privileges of a Subject
or Citizen, of a Foreign Power :
(3) If he is adjudged Bankrupt or Insolvent, or applies for the
Benefit of any Law relating to Insolvent Debtors, or be-
comes a public Defaulter :
(4) If he is attainted of Treason or convicted of Felony or of
any infamous Crime :
(5) If he ceases to be qualified in respect of Property or of
Residence ; provided, that a Senator shall not be deemed
to have ceased to be qualified in respect of Residence by
reason only of his residing at the Seat of the Government
of Canada while holding an Office under that Government
requiring his Presence there,
Sammons ot 32. When a Vacaney happens in the Senate by Resignation, Death,
Vacancy in - or otherwise, the Governor-General shall by Summons to a fit and
Bosate. qualified Person fill the Vacancy.
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If any Question arises respecting the Qualification of a Senator 0

or a Vacancy in the Senate the same shall be heard and determined !
by the Senate.

34, The Governor-General mav from Time to Time, by Instrument 8

under the Great Seal of Canada. appoint a Senator to be Speaker of A

the Senate, and may remove him and appoint another in his Stead. 4
35, Until the Parbament of Canada otherw » Pres
ence of at least Fifteen Senators, including the Speaker, shall be s
necessary to constitute a Meeting of the Senate for the Exercise of it
Powers
36. Questions arising in the Senate shall be decided by a Majority V
of Voices, and the Speaker shall in all Cases ha

se provides

ve a Vote, and when the
Voices are equal the Decision shall be deemed to be in the Negativ

The House of Commons

37. The House of Commons shall, subject to the Provisions of this ¢
Act, consist of One hundred and eighty-one Members, of whom Eighty
two shall be elected for Ontario, Sixty-tive for Quebec, Nineteen for

Nova Scotia, and Fifteen for New Brunswick.

38. The Governor-General shall from Time to Time, in the Queen’s s
Name, by Instrument under the Great Seal of Canada. summon and
call together the House of Common ;

39. A Senator shall not be capable of being elected or of sitting or 8
voting as a Member of the House of Commons t

10. Until the Parliament of Canada otherwise provides, Ontario, (
Quebec, Nova Scotia, and New Brunswick shall, for the Purposes of §

the Election of Members to serve in the House of Commons, be divided triet

into Electoral Districts as follows :

1. ONTARIO

Ontario shall be divided into the Counties, Ridings of Counties
Cities, Parts of Cities, and Towns enumerated in the First Scheduls
to this Act, each whereof shall be an Electoral District, each sucl
District as numbered in that Schedule being entitled to return One

Member,

2, QUEBE(

Quebec shall be divided into Sixty-five Electoral Districts, com
posed of the Sixty-five Electoral Divisions into which Lower Canada
is at the passing of this Act divided under Chapter Two of the Con
solidated Statutes of Canada, Chapter Seventy-five of the Consolidated
Statutes for Lower Canada, and the Act of the Province of Canada of
the Twenty-third Year of the Queen, Chapter One, or any other Act
amending the same in force at the Union, so that each such Electoral
Division shall be for the Purposes of this Act an Electoral Distriet
entitled to return One Member,
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3. Nova Scoria

Each of the Eighteen Counties of Nova Scotia shall be an Electoral
District.  The County of Halifax shall be entitled to retwin Two
Members, and each of the other Counties One Member.

4. NEw Bruxswick

Each of the Fourteen Counties into which New Brunswick is
divided, including the City and County of 8t. John, shall be an Electoral
Distri The City of St. John shall also be a separate Electoral
District. Each of those Fifteen Electoral Districts shall be entitled
to return One Member,

11. Until the Parliament of Canada otherwise provides, all Laws
in foree in the several Provinces at the Union relative to the following
Matters or any of them, namely,—the Qualifications and Disqualifi-
cations of Persons to be elected or to sit or vote as Members of the
House of Assembly or Legislative Assembly in the several Provinces,
the Voters at Elections of such Members, the Oaths to be taken by
Voters, the Returning Officers. their Powers and Duties, the Pro-
ceedings at Elections, the Periods during which Elections may be
continued, the Trial of controverted Elections, and Proceedings inci-
dent thereto, the vacating of Seats of Members, and the Execution of
new Writs in case of Seats vacated otherwise than by Dissolution, —
shall respectively apply to Elections of Members to serve in the House
of Commons for the same several Provinces,

Provided that, until the Parliament of Canada otherwise provides,
at any Election for a Member of the House of Commons for the District
of Algoma, in addition to Persons qualified by the Law of the Province
of Canada to vote, every male British Subject, aged Twenty-one Years
or upwards, being a Householder, shall have a Vote.

42. For the First Election of Members to serve in the House of
Commons the Governor-General shall cause Writs to be issued by such
Person, in such Form, and addressed to such Returning Officers as he
thinks fit.

The Person issuing Writs under this Section shall have the like
Powers as are possessed at the Union by the Officers charged with the
issuing of Writs for the Election of Members to serve in the respective
House of Assembly or Legislative Assembly of the Province of Canada,
Nova Scotia, or New Brunswick ; and the Returning Officers to whom
Writs are directed under this Section shall have the like Powers as
are possessed at the Union by the Officers charged with the returning
of Writs for the Election of Members to serve in the same respective
House of Assembly or Legislative Assembly.

43. In case a Vacancy in the Representation in the House of
Commons of any Electoral District happens before the Meeting of the
Parliament, or after the Meeting of the Parliament before Provision

is |
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is made by the Parliament in this Behalf, the Provisions of the last
foregoing Section of this Act shall extend and apply to the issuing and
returning of a Writ in respect of such vacant District.

#4. The House of Commons on its first assembling after a Genera! As to Election
Election shall proceed with all practicable Speed to elect One of its l:“‘l" "“I"' ot
Members to be Speaker. (-,',;‘l',:;“',;h

15, In case of a Vacancy happening in the Office of Speaker by Ag |.. filling
Death, Resignation, or otherwise, the House of Commons shall with up Vicancy
all practicable Speed proceed to elect another of its Members to be :;"(_)Illl“'“["_”'
Speaker.

46, The Speaker shall preside at all Meetings of the House of 8
(Commons.

47. Until the Parliament of Canada otherwise provides. in case of ision in
the Absence for any Reason of the Speaker from the Chair of the B “‘:I"""
House of Commons for a period of Forty-eight consecutive Hours, the Speaker.
House may elect another of its Members to act as Speaker, and the
Member so elected shall during the Continuance of such Absence of
the Speaker have and execute all the Powers, Privileges, and Duties
of H]n‘uk('lx

. The Presence of at least Twenty Members of the House of Quorum of
(nnnunus shall be necessary to constitute a Meeting of the House (“"]‘y:“_l'l
for the Exercise of its Powe and for that Purpose the Speaker '
shall be reckoned as a Member.

49. Questions arising in the House of Commons shall be decided Voting in
by a Majority of Voices other than that of the Speaker, and when the (““‘:'I‘I;“";:\
Voices are equal, but not otherwise, the Speaker shall have a Vote. ‘

50. Every House of Commons shall continue for Five Yeurs from Duration ol
the Day of the Return of the Writs for choosing the House (subject 3'"_""‘;;“'|"
to be sooner dissolved by the Governor-General), and no longer. '

51. On the Completion of the Census in the Year One thousand Decennial
eight hundred and seventy-one, and of each subsequent decennial 'I't"l:":“:"'
Census, the Representation of the Four Provinces shall he readjusted Represen
by such Authority, in such Manner, and from such Time, as the Parlia- tation.
ment of Canada from Time to Time provides, subject and according
to the fnlhn\'in" Rules :

) Quebee shall have the fixed Number of Sixty-five Members :

(") There shall be assigned to each of the other Provinces suc h
a Number of Members as will bear the same Proportion
to the Number of its Population (ascertained at such
Census) as the Number Sixty-five bears to the Number
of the Population of Quebec (so ascertained) :

(3) In the Computation of the Number of Members for a
Province a fractional Part not exceeding One Half of
the whole Number requisite for entitling the Provinee to
a Member shall be disregarded; but a fractional Part
exceeding One Half of that Number shall be equivalent
to the whole Number :

(4) On any such Readjustment the Number of Members for a
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Province shall not be reduced unless the Proportion which
the Number of the Population of the Province bore to the
Number of the agg te Population of Canada at the
then last preceding Readjustment of the Number of
Memibers for the Provinee is aseertained at the then latest
Census to be diminished by One Twentieth Part or up-
wards :

(5) Such Readjustment shall not take effect until the Termina-
tion of the then existing Parliament,

2. The Number of Members of the House of Commons may be

hulu Time to Time increased by the Parliament of Canada, |un\ulul

the proportionate Representation of the Provinces preseribed by this

Act is not thereby disturbed.

Money Votes; Royal Assent

53. Bills for appropriating any Part of the Public Revenue, or for
imposing any Tax or Impost, shall originate in the House of
Commons.

54, It shall not be lawful for the House of Commons to adopt or
pass any Vote, Resolution, Address, or Bill for the Appropriation of
any Part of the Public Revenue, or of any Tax or Impost, to auny
Purpose that has not been first recommended to that House by Message
of the Governor-General in the Session in which such Vote, Resolu-
tion, Address, or Bill is proposed.

53. Where a Bill passed by the Houses of Parliament is presented

to the Governor-General for the Queen’s Assent, he shall declare,
according to his Discretion, but subject to the Provisions of this Act
and to Her Majesty's Instructions, either that he assents thereto in
the Queen’s Name, or that he withholds the Queen's Assent, or that
ves the Bill for the Signification of the Queen’s Pleasure.
. Where the Governor-General assents to a Bill in the Queen’s
Name, he shall by the first convenient Opportunity send an authentic
Copy of the Act to one of Her Majesty's Principal Secretaries of State,
and if the Queen in Council within Two Years after Receipt thereof
by the Secretary of State thinks fit to disallow the Aet, such Dis.
allowance (with a Certificate of the Secretary of State of the Day on
which the Act was received by him) being signified by the Governor-
General, by Speech or Message to each of the Houses of the Parliament
or by Proclamation, shall annul the Act from and after the Day of
such Signification.

57. A Bill reserved for the Signification of the Queen’s Pleasure
shall not have any Force unless and until within Two Years from the
Day on which it was presented to the Governor-General for the Queen’s
Assent, the Governor-General signifies, by Speech or Message to each
of the Houses of the Parliament or by Proclamation, that it has re-
ceived the Assent of the Queen in Council.

An Entry of every such Speech, Message, or Proclamation shall be
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made in the Journal of each House, and a Duplicate thereof duly
attested shall be delivered to the proper Officer to be kept among the
tecords of Canada,

V. Provixcian CoNsTITUTIONS
Erecutive Power

98, For each Province there shall be an Officer, styled the Lieu- Appoint
tenant-Governor, appointed by the Governor-General i
by Instrument under the Great Seal of Canada. Guvernars of

59, A Lieutenant-Governor shall hold Office during the Pleasure P
of the Governor-General ; but any Lieutenant-Governor appointed T
after the Commencement of the First Session of the Parliament of ¢
Canada shall not be removable within Five Years from his \ppoint-
ment, except for Cause

n t‘mnnll'l ut ol

e of
e of
eutenant-
Vernor

wsigned, which shall be communicated to
him in Writing within One Month after the Order for his Removal is
made, and shall be communicated by Mess
the House of Commons within One Week th
is then sitti

s to the Senate and to
eafter if the Parliament
and if not then within One Week after the Commence-
ment of the next Session of the Parliament

60. The Salaries of the Lieutenant-Governors shall be fixed and Sularies of
provided by the Parliament of Canada. Licutenant-

61. Every Licutenant-Governor shall, before assuming the Duties V0¥
of his Office, make and subscribe before the Governor-General or some :“l‘}]“.‘”[‘l\';'l‘m
Person authorised by him. Oaths of Allegiance and Office similar to Governor,
those taken by the Governor-General.

62, The Provisions of this Act referring to the Lieutenant-Governor Application
extend and apply to the Lieutenant-Governor for the Time being of of provisions
cach Province or other the Chief Executive Officer or Administrator ','I'_'l‘”' oy
for the Time being carrying on the Government of the Province, hy
whatever Title he is designated.

63, The Executive Council of Ontario and of Quebec shall be Appoint-
composed of such Persons as the Lieutenant-Governor from Time to mont of
y . . N Executive
Fime thinks fit, and in the first instance of the following Officers, ¢y, for
namely, —the Attorney-General, the Secretary and Registrar of the Ontario and
Provinee, the Treasurer of the Province, the Commissioner of Crown ‘uehec.
Lands, and the Commissioner of Agriculture and Public Works, with
in Quebee, the Speaker of the Legislative Council and the Solicitor-

Gieneral.

64, The Constitution of the Executive Authority in each of the Excoutive
Provinces of Nova Scotia and New Brunswick shall, subject to the Government
Provisions of this Act, continue as it exists at the Union until altered ¢ ri::-\::ml
under the Authority of this Act, New Bruns

65. All Powers, Authorities, and Functions which under any Aet wick.
of the Parliament of Great Britain, or of the Parlinment of the United Powers to be
Kingdom of Great Britain and Ireland, or of the Legislature of Upper $3" s iy

Lieutenant
Canada, Lower Canada, or Canada, were or are before or at the Union Goyernor of
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vested in or exerciseable by the respective Governors or Licutenant-
Governors of those Provinces, with the Advice or with the Advice and
Consent of the respective Executive Councils thercof, or in conjunction
with those Councils, or with any Number of Members thereof, or by
those Governors or Lieutenant-Governors individually, shall, as far
us the same are capable of being exercised after the Union in relation
to the Government of Ontario and Quebec respectively, be vested in
and ghall or may be exercised by the Lieutenant-Governor of Ontario
and Quebee respectively, with the Advice or with the Advice and
Consent of or in conjunction with the respective Executive Councils,
or any Members thereof, or by the Lieutenant-Governor individually,
as the Case requires, subject nevertheless (except with respect to such
asexist under Acts of the Parliament of Great Britain, or of the Parlia-
ment of the United Kingdom of Great Britain and Ireland,) to be
abolished or altered by the respective Legislatures of Ontario and
Quebee.

G6. The Provisions of this Act referring to the Lieutenant-Governor
in Council shall be construed as referring to the Licutenant-Governor
of the Province acting by and with the Advice of the Executive Council
thereof,

67. The Governor-General in Council may from Time to Time
appoint an Administrator to execute the Office and Functions of
Lieutenant-Governor during his Absence, Tllness, or other Inability.

68. Unless and until the Executive Government of any Province
otherwise directs with respect to that Provinee, the Seats of Govern-
ment of the Provinces shall be as follows, namely,—of Ontario, the
City of Toronto : of Quebee, the City of Quebe of Nova
the City of Halifax ; and of New Brunswick, the City of Fredericton.

Legislative Power
1. ONTARIO
69. There shall be a Legislature for Ontario consisting of the

Lieutenant-Governor and of One House, styled the Legislative

Assembly of Ontario,

70. The Legislative Assembly of Ontario shall be composed of
Bighty-two Members, to be elected to represent the Eighty-two Elec-
toral Districts set forth in the First Schedule to this Aet.

2, QUEBEC

71. There shall be a Legislature for Quebec consisting of the Lieu-
tenant-Governor and of Two Houses, styled the Legislative Council

. of Quebee and the Legislative Assembly of Quebec.

Constitution
of Legislative
Council.

72. The Legislative Council of Quebec shall be composed of Twenty-
four Members, to be appointed by the Lieutenant-Governor, in the
Queen’s Name, by Instrument under the Great Seal of Quebec, one being
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\t- appointed to represent each of the Twenty-four Electoral Divisions
d of Lower Canada in this Act referred to, and each holding Office for
on the Term of his Life, unless the Legislature of Quebec otherwise provides
oy umh er the Provisions of this Act
ar . The Qualifications of thu Legislative Councillors of Quebec Quali
on sh.lll ln- the same as those of the Senators for Quebec, of 1 it
n The Place of a Legislative Councillor of Quebec shall become ',mmll e
(] vace un in the Cases, mutatis mutandis, in which the Place of Senator 1,',:,'“,“,;:,‘,”"
nd becomes vacant., cation, &
Is. 75. When a Vacancy happens in the Legislative Council of Quebec Vacancies,
ly. by Resignation, Death, or otherwise, the Licutenant-Governor, in the
ch Queen’s Name, by Instrument under the Great Seal of Quebee, shall
\a appoint a fit and qualified Person to fill the Vacaney.
"'i 76. If any Question arises respecting the Qualification of a Legis- Questions as
1

lative Councillor of Quebec, or a Vacancy in the Legislative Couneil to Vacancies,

&e,
of Quebec, the same shall be heard and determined by the Leg
1or Council.

slative

lor 77. The Lieutenant-Governor may from Time to Time, by Instru- Speaker of

cil ment under the Great Seal of Quebee, appoint a Member of the Legis- ‘I‘:l"'l":‘l"]' i
lative Council of Quebec to be Speaker thereof, and may remove him

me and appoint another in his stead.

of 78. Until the Legislature of Quebee otherwise provides, the Presence Quornm of
of at least Ten Members of the Legislative Council, including the Legislative

1

. : : Co
Speaker, shall be necessary to constitute a Meeting for the Exercise of “u¢il
m its Powers.

the 79. Questions arising in the Legislative Council of Quebec shall be Voting in

1a decided by a Majority of Voices, and the \]wulwr shall in all Cases have Tegislative
a Vote, and when the Voices are equal the Decision shall be deemed to PRI
be in the negative

80. The l,rgnsluti\‘r' Assembly of Quebec shall be composed of Sixty- Constitution

five Members, to be elected to represent the Sixty-five Electoral Divi- of L l““"'
sions or Districts of Lower Canada in this Act referred to, subject to ““" :
Alteration thereof by the Legislature of Quebec: Provided that it

the shall not be lawful to present to the Lieutenant-Governor of Quebec

e for Assent any Bill for altering the Limits of any of the Electoral
Divivions or Districts mentioned in the Second Schedule to this Act,

of unicss the Second and Third Readings of such Bill have been passed in

lec the Ley slative Assembly with the Concurrence of the Majority of the
Members repiesenting all those Electoral Divisions or Districts, and
the Assent shall not be given to such Bill unless an Address has been i
presented by the Legislative Assembly to the Lieutenant-Governor :
stating that it has been so passed.

eu-

neil

3. ONTARIO AND QUEBEC

iy- 81. The Legislatures of Ontario and Quebec rnwpoc‘tl\l'l\ shall be First Ses-

the called together not later than Six Months after the Union. sion of

sing

Legislatures.
82, The Lieutenant-Governor of Ontario and of Quebec shall from """
M
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Time to Time, in the Queen’s Name, by Instrument under the Great
Seal of the Province, summon and call together the Legislative Assembly
of the Province.

83, Until the Legislature of Ontario or of Quebec otherwise pro-
vides, a Person accepting or holding in Ontario or in Quebec any Office,
Commission, or Employment, permanent or temporary, at the Nomina-
tion of the Lieutenant-Governor, to which an annual Salary, or any
Fee, Allowance, Emolument, or profit of any Kind or Amount whatever
from the Province is attached, shall not be eligible as a Member of the
Legislative Assembly of the respective Province, nor shall he sit or vote
as such ; but nothing in this Section shall make ineligible any Person
being a Member of the Executive Council of the respective Province,
or holding any of the following Offices, that is to say, the Offices of
Attorney-General, Secretary and Registrar of the Province, Treasurer
of the Province, Commissioner of Crown Lands, and Commissioner of
Agriculture and Public Works, and in Quebec Solicitor-General, or
shall disqualify him to sit or vote in the House for which he is elected,
provided he is elected while holding such Office.

84, Until the Legislatures of Ontario and Quebec respectively
otherwise provide, all Laws which at the Union are in force in those
Provinces respectively, relative to the following Matters, or any of
them, namely,—the Qualifications and Disqualifications of Persons to
be elected or to sit or vote as Members of the Assembly of Canada, the
Qualifications or Disqualifications of Voters, the Oaths to be taken by
Voters, the Returning Officers, their Powers and Duties, the Proceed-
ings at Elections, the Periods during which such Elections may be
continued, and the Trial of controverted Elections and the Proceedings
incident thereto, the vacating of the Seats of Members and the issuing
and Execution of new Writs in case of Seats vacated otherwise than by
Dissolution,—shall respectively apply to Elections of Members to serve
in the respective Legislative Assemblies of Ontario and Quebec.

Provided that until the Legislature of Ontario otherwise provides,
at any Election for a Member of the Legislative Assembly of Ontario
for the District of Algoma, in addition to Persons qualified by the Law
of the Province of Canada to vote, every male British Subject, aged
Twenty-one Years or upwards, being a Householder, shall have a Vote.

85. Every Legislative Assembly of Ontario and every Legislative
Assembly of Quebec shall continue for Four Years from the Day of the
Return of the Writs for choosing the same (subject nevertheless to
either the Legislative Assembly of Ontario or the Legislative Assembly
of Quebec being sooner dissolved by the Lieutenant-Governor of the
Province), and no longer.

86. There shall be a Session of the Legislature of Ontario and of
that of Quebec once at least in every Year, so that Twelve Months shall
not intervene between the last Sitting of the Legislature in each Pro-
vince in one Session and its first Sitting in the next Session.

87. The following Provisions of this Act respecting the House of
Commons of Canada shall extend and apply to the Legislative Assem-
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blies of Ontario and Quebec, that is to say,—the Provisions relating to
the Election of a Speaker originally and on Vacancies, the Duties of the
Speaker, the absence of the Speaker, the Quorum, and the Mode of
voting, as if those Provisions were here re-enacted and made applicable
in Terms to each such Legislative Assembly,

4. Nova Scoria axp New Brusswick

88, The Constitution of the Legislature of each of the Provinces Constitu-
of Nova Scotia and New Brunswick shall, subject to the Provisions 'l"’".‘r'
: : ; A e ey
of this Act, continue as it exists at the Union until altered under the ¢*""

YA of Nova
Authority of this Act; and the House of Assembly of New Brunswick Scotia and
existing at the y re of this Act shall, unless sooner dissolved, con- \x l‘( Bruns-
5 2 sl wick,
tinue for the Period for which it was elected.

b, OxTARIO, QUEBEC, AND Nova ScoTia

89. Each of the Lieutenant-Governors of Ontario, Quebee, and Nova pipst Flec.
Scotia shall cause Writs to be issued for the First Election of Members tions.

of the Legislative Assembly thereof in such Form and by such Person

as he thinks fit, and at such Time and addressed to such Returning

Officer as the Governor-General directs, and so that the First Election

of Member of Assembly for any Electoral District or any Subdivision

thereof shall be held at the same Time and at the same Places as the

Election for a Member to serve in the House of Commons of Canada
for that Electoral District,

6. Tue Four ProviNces

90. The following Provisions of this Act respecting the Parliament Appli
of Canada, namely,—the Provisions relating to Appropriation and to Legisla-
Tax Bills, the Recommendation of Money Votes, the Assent to Bills, I,:::‘",:'I_m
the Disallowance of Acts, and the Signification of Pleasure on Bills yes "
reserved,—shall extend and apply to the Legislatures of the several Money Votes,
Provinces as if those Provisions were here re-enacted and made applic- e

able in Terms to the respective Provinces and the Legislatures thereof,

with the Substitution of the Licutenant-Governor of the Provinee for

the Governor-General, of the Governor-General for the Queen and for

a Secretary of State, of One Year for Two Years, and of the Province
for Canada,

VI. Distrisurion or Lecistativi Powers
Powers of the Parliament

91, 1t shall be lawful for the Queen, by and with the Advice and Legislative
Consent of the Senate and House of Commons, to make Laws for the Authority of

. s Parlisment
Peace, Order, and good Government of Canada, in relation to all of Canula
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Matters not coming within the Classes of Subjects by this Act ass
exclusively to the Legislatures of the Provinces; and for greater
Certainty, but not so as to restrict the Generality of the foregoing
TPerms of this Section, it is hereby declared that (notwithstanding
anything in this Act) the exclusive Legislative Authority of the Par-
liament of Canada extends to all Matters coming within the Classes
of Subjects next hereinafter enumerated ; that is to say,—

(1) The Public Debt and Property.

(2) The Regulation of Trade and Commerce.

(3) The raising of Money by any Mode or System of Taxation.

(4) The borrow ing of Money on the Public Credit.

(5) Postal Service,

(6) The Census and Statistics,

(7) Militia, Military and Nuval Service, and Defence.

(8) The fixing of and prov ding for the Salaries and Allowances

of Civil and other Officers of the Government of Canada.

(9) Beacons, Buoys, Lighthouses, and Sable Island.

(10) Navigation and Shipping.

(1) Quarantine and the Establishment and Maintenance of Marine
Hospitals.

(12) Sea Coast and Inland Fisheries.

(13) Ferries between a Provinee and any British or Foreign Country
or between two Provinces.

(14) Currency and Coinage.

(15) Banking, lm~ur|mrulinn of Banks, and the Issue of Paper
Money.

(16) Savings Banks.

(17) Weights and Measures.

(18) Bills of Exc hange and Promissory Notes.

(19) Interest.

(20) Legal Tender.

(21) Bankruptey and Insolvency.

) Patents of Invention and Discovery.
23) Copyrights.

(24) Indians, and Lands reserved for the Indians.

(25) Naturalisation and Aliens.

(26) Marriage and Divorece.

(27) The Criminal Law, except the Constitution of Courts of
Criminal Jurisdiction, but including the Procedure in Criminal
Matters.

(28) The Establishment, Maintenance, and Management of Peni-
tentiaries.

(29) Such Classes of Subjects as are expressly excepted in the
Enumeration of the Classes of Subjects by this Act assigned
exclusively to the Legislatures of the Provinces.

And any Matter coming within any of the Classes of Subjects

enumerated in this Section shall not be deemed to come within the
(Class of Matters of a local or private Nature comprised in the Enumera-
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ed tion of the Classes of Subjects by this Act assigned exclusively to the
er Legislatures of the Provinces.
ng
ng

Exclusive Powers of Provincial Legislatures

92. In each Province the Legislature may e

xclusively make Laws Subjects of

in relation to Matters coming within the Classes of Subjects next exclusive

hereinafter ervmerated ; that is to say,

(1) The Amendment from Time to Time, notwithstanding any-
thing in this Act, of the Constitution of the Province, except
as regards the Office of Lieutenant-Governor.

(2) Direct Taxation within the Provinee in order to the Ruising
of a Revenue for Provincial Purposes.

(3) The Borrowing of Money on the sole Credit of the Province,

ces (4) The Establishment and Tenure of Provineial Offices and the
Appointment and Payment of Provincial Officers.

(5) The Management and Sale of the Public Lands belonging to

the Province and of the Timber and Wood thereon.
fne (6) The Establishment, Maintenance, and Management of Public
and Reformatory Prisons in and for the Province,

(7) The Establishment, Maintenance,and Managementof Hospitals,

iry Asylums, Charities, and Eleemosynary Institutions in and
for the Province, other than Marine Hospitals,

(8) Municipal Institutions in the Province.

wper (9) Shop, Saloon, Tavern, Auctioneer, and other Licences in order
to the raising of a Revenue for Provincial, Local, or Muni-
cipal Purposes,
(10) Local Works and Undertakings other than such as are of the
following Classes :—
(a) Lines of Steam or other Ships, Railways, Canals,
Telegraphs, and other Works and Undertakings con-
necting the Province with any other or others of the
Provinces, or extending bevond the Limits of the
Province :
Lines of Steamships between the Province and any
British or Foreign Country :
(¢) Such Works as, although wholly situate within the

0

s of Province, are before or after their Execution declared
ninal by the Parliament of Canada to be for the general
Advantage of Canada or for the Advantage of Two

Peni- or more of the Provinces,

(11) The Incorporation of Companies with Provincial Objects,
1 the (12) The Solemnisation of Marriage in the Province.
igned (13) Property and Civil Rights in the Province.

(14) The Administration of Justice in the Province, including the
jects Constitution, Maintenance, and Organisation of Provincial
n the Courts, both of Civil and of Criminal Jurisdiction, and

mera- including Procedure in Civil Matters in those Courts.
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(15) The Imposition of Punishment by Fine, Penalty, or Imprison-
ment for enforcing any Law of the Province made in relation
to any Matter coming within any of the Classes of Subjects
enumerated in this Section,

(16) Generally all Matters of a merely local or private Nature in
the Province.

Education

93, In and for each Province the Legislature may exclusively make
Laws in relation to Education, subject and according to the following
Provisions :

(1) Nothing in any such Law shall prejudicially affect any Right
or Privilege with respect to Denominational Schools
which any Class of Persons have by Law in the Province
at the Union :

(2) All the Powers, Privileges, and Duties at the Union by Law
conferred and imposed in Upper Canada on the Separate
Sehools and School Trustees of the Queen’s Roman Catholic
Subjects shall be and the same are hereby extended to the
Dissentient Schools of the Queen’s Protestant and Roman
Catholic Subjects in Quebec :

(3) Where in any Province a 8ystem of Separate or Dissentient
Schools exists by Law at the Union or is thereafter estab-
lished by the Legislature of the Province, an Appeal shall
lie to the Governor-General in Council from any Act or
Decision of any Provineial Authority affecting any Right
or Privilege of the Protestant or Roman Catholic Minority
of the Queen’s Subjects in relation to Education :

(4) In case any such Provincial Law as from Time to Time secins
to the Governor-General in Council requisite for the due
Execution of the Provisions of this Section is not made,
or in case any Decision of the Governor-General in Council
on any Appeal under this Section is not duly executed by
the proper Provineial Authority in that Behalf, then and
in every such case, and as far only as the Circumstances
of each Case require, the Parliament of Canada may make
remedial Laws for the due Execution of the Provisions
of this Section and of any Decision of the Governor-
General in Council under this Section,

e
Education.

Uniformity of Laws in Ontario, Nova Scotia, and New Brunswick

Legislation 94. Notwithstanding anything in this Act, the Parliament of Canada
for uniform-  may make Provision for the Uniformity of all or any of the Laws rela-
3:;“'5'15.5-"."“'“ tive to Property and Civil Rights in Ontario, Nova Scotia, and New
Provinces.  Brunswick, and of the Procedure of all or any of the Courts in those
Three Provinces, and from and after the passing of any Act in that
Behalf the Power of the Parliament of Canada to make Laws in relation
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to any Matter comprised in any such Act shall, notwithstanding any-
thing in this Act, be unrestricted ; but any Act of the Parliament of
Canada making Provision for such Uniformity shall not have effect in
any Province unless and until it is adopted and enacted as Law by the
Legislature thereof.

Agriculture and Immigration

95. In each Province the Legislature may make Laws in relation ¢opeurrent
Agriculture in the Province, and to Immigration into the Province ; Pow
and