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COUNTY CROWN ATTORNEYS.

On all sides we learn that the appointment of County
Crown Attorneys, or local Crown officers, is proving a pub-
lic benefit.

Crime is an injury to the public, and its prevention an
object of public importance.

This being the case, a due regard to the machinery used
for the prevention of crime is an object of national import-
anse. The law attaches certain punishments to certain
offences, and courts are cunstitut-d for the trial of offunces,
but a superintending power is required, not only to sce that
the guilty are punished, but that the innocent arc not
punished as guilty.

The nawme of the Queen has we fear been too often in-
voked for the gratification of malice or the indulgence of
private feelings of the worst kind. Oppression there has
been in the name and dignity of a public prosecution, and
all for the gratification of spite. This brings us to the
fact that a controlling power is requisite, as much for the
institution of criminal procedure as for watching it when
instituted.

In different countrics, though different machinery cxists,
the elect is substantially the same. In Ircland, in each
county a local Crown Solicitor is appointed ; his salary is
small ; lis duty is, among other things, to conduct at
Quarter Sessions prosccutions cognizable by that Court.
At the Assizes the Crown business is also, we belicve,
entrusted to Crown Solicitors and Crewn Counsel—the

public prusccutivns, and whose remuncration is by fecs;
among other duties he is required to receive information of
offences, to prosccute suspected persons before a magis-
trate, and to arrange if neccssary for prosccution before 2
higher tribunal ; in the latter case the whole of the evi-
dence is reported to the Crown Counsel in E “inburgh, by
whom all further proceedings arc conducted. At the head
of the Crown Counsel is the Lord Advocate, or supreme
public accuser.

The system in France partakes more or less of each of
the foregoing. The chief public prosecutor is the Pro-
curcur General or Attorney General ; under him there aro
avucats gencreaus, or deputies. Attached to tribunals of
situple pulice there are ufficers called commissaries of police.
The great difference between the French, the Scotch, and
the Irish organizations is this, thatin Irance whenever the
public prosecutor becomes aware of a ¢rime he is bound to
bring the offender to justice, but in Scotland and Ireland
a discretion may be exercised.

Our reference to the systems prevailing in Kuropean
countrics makes prominent onc featurc on which a differ-
ence of opinion exists, and that is the mode of remuneration,
whether by fised ‘ary or by fees. When payment is cer-
tain the temptation to neglect is great, but when payment
is made to depend on the number of cases disposed of or
amount of work done, the temptation to the prosecution of
trifling offences is also great ; each mode may be attended
with evils, and neither is wholly free from objection.

It only remains for us to glance at the systum prevailing
in Upper Canada, and to sec how far it stands comparison
with the systems we have noticed.

The public prosceutor here is the Attorney General. As
he canuot be present everywhere at the same time, and as
Courts of Oyer and Terminer are opened in several places
on the same day, he has the appointment of substitutes, or
Crown Counsel. These counsel are not salaried officers,
but paid by fees; nor are they permanent officers, but
appointed pro hac vice. In each county there is now a
County Crown Attorney; he is subject to the Attorney
Geueral, and is in fact his local representative.  Mis duties
are manifold ; such as to receive informations, depositions,
&c.; to examine the same; to prosccute at Couris of
Quarter Sessions ; to watch private prosccutions at the
Sessions; to assist, if required, the Crown Counsel at
, Courts of Oyer and Terminer; and in the absence of
! Crown Counsel to conduct the Crown business at the
{Assizes; to instituto and conduct certain proceedings be:

|
f
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fore magistrates ; to advise and instruct magistrates; and
te receive from Deputy Clerks of the Crown, Clerks of
County Courts and Registrars of Surrogate Courts, fees
due to the Fee Fund.

The remuneration partakes of the character of a salary
and of fees. There is a per centage on moneys reccived
on gccount of the Fee Fund, and fees for prosecutions at
Quarter Sessions, but no fees for assisting Crown Counsel,
for advising magistrates, or for prosccuting cases before
magistrates, or for other services which we need not notice,

While approving of the mode of compensation—that is,
part salary, part fees—wo cannot help thinking that a
greater state of efficiency would be attained if some remu-
neration were provided for every duty imposed. IIuman
nature is human nature all the world over, and a lawyer
cannot be expected to work without pay more than any
other specimen of humanity ; besides, it is to be remem-
bered that the time required to be given to the performance
of a public duty is time taken from private practice, and
ought accordingly to be paid for. The result is simply
this, that work for which no compensation is allowed will
be shirked, and is shirked.

Thoe remedy is the application of cowpensation or a fair
remuncration for services performed. The per centage on
feo fund money is no more than a fair allowance for the
responsibility enjoined ; the fees for prosccutions at Qrar-
ter Sessions are only moderate allowances for services per-
formed, and very moderate when it is considered that the
County Crown Attorney is debarred the privilege of accept-
ing defences against the Crown. And why should duties
as important as either of the foregoing—such as that of ad-
vising magistrates, who greatly need advice ; of prosecuting
offences before magistrates where the attendance of trained
skill may be greatly nceded, and of getting up cases for
Crown Counsel at the Assizes, who, not being residents,
much need the assistance—be without compensation 7

We think something ought to be done by the Govern-
ment or by the Legislature towards remedying this defect.
Until done, we feel satisfied that the organization of the
County Crown Attorney system in Upper Canada will not
be cither as efficient or as complete as might be.  Hitherto
the institution bas been upon its trial. It has been tried
and is approved. Grand Juries have made presentments
in its favor, and the common sense of the country snpports
it. If then goo? and useful, why not make it thoroughly
cfficient, and, is far as human wisdom can foresee, com-
plete? We oelieve that to give moderate fees for all ser-
vices performed by County Crown Attorneys is the only
mode of obtaining that state of efficiency and completeness
which we desire, and that a proposal to do so would be at
present met in & spirit of moderation and candour.

PROBATE AND ADMINISTRATION.
DIVISION COURT CLERKS,
Onr attention has been directed to 2 means of securing
further facilities for Probate and Administration.

It is sugested that the clerks of Division Courts can
act as auxilaries in the Procedure under the Act of last
session, by which the whole law in relation to probate and
administration was recast, and the Surrogate Courts placed
on a footing so advantageous to the public. The principle
of that law—to sccure administration in the several loca-
lities without compelling parties to resort in a variety of
cases to Torouto—we agree may be larpely extended through
the agency of Division Court clerks, so that all non conten-
tious business can be doune literally at any man’s door, and
a considerable saving both in time and money be thus
effected.

Nor will this interfere with the profession ; for in ordi-
nary cases a professional man is not employed, the business
being usually done oun direct application of the parties to
the Registrar of the Surrogate Court.

The way in which Division Court clerks may be benefi-
cially used is obvious cnough. Each county is separated
into five or more divisions for Court purposes, each division
having a resident clerk. Now if partics found the Clerks
of Division Courts sufficiently instructed to assist them,
instead of making application personally to the Registrar
of the Surrogate Court at the County town for probate or
administration, the whole matter might be transacted with-
out the Joss even of a single day to executors, adwministra-
tors, witnesses or bailsmen. In the majority of cases
the applicants are not men of business habits, and ia very
many cases they are illiterate men, and we ourselves have
known instances of persons travelling forty or fifty miles to
the County town to obtain information of how they were to
proceed to prove a will, and even after receiving full infor-
mation sending back the papers in an incomplete state.

Qur aim will be to lay such information before the clerks
as may enable them to assist the public, and we venture to
say also, save the Registrars of the Surrogate Courts much
trouble in correspondence and otherwise.

Clerks are generally well educated men, and very compe-
tent for the undertaking. Most of them are commissioners
for taking affidavits; those who are not would doubtless
be appointed on the recommendation of the County Judge,
and to secure the full benefit of what is suggested it is
necessary that they should be commissioners.

The suggestions following we shall endeavour to make
as plain and practical as possible, so as best to accomplish
the object we have in view, to benefit the public and clerks
by one and the same means.
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APPLICATIONS FOR A PROBATE OF A WILL.
Let us supposc a case,—say in the County Court of
Simcoe. A party dies leaving & will by which he appoints
an executor of full age. This will contains no aiteration or
obliteration, and is duly attested by subscribing wituesses.
The executor seeks the assistance of the nearest Division
Court clerk who may set down in the following form the
necessary information, which will serve either for the
Registrar, or for a lawyer, if the party desires to employ
one in obtaining probate:

A. Name and addition of deceased-—John Dos, Carpenter.

B. Place of his death—Township of Mono.

C. Time of his death—18th Qotober, 1858,

D, Htis fixed place of abode at time of his denth—Township
of Mono.

E. Yalue of personal estato and offects which deccased died
possessed of or entitled to—31,400,

1. Date of Will—17th October, 1858.

2. Names, residence and additions of witnesses to will—
James Doe, of Mono, yeoman, Richard Roe, of Mono,
school teacher.

3.Name and addition of executor—William Doe of Mono,

Esquire.

The information thus obtained is forwarded to the Regis-
trar of the Surrogate Court by letter, prepaid, and regis-
tered with a sum towards the fees. In due time the
Registrar if so requested, will transmit the form of petition
and affidavits to the clerk filled in according to the instruc-
tions sent. Upon these papers the Clerk’s services again
come into play. In the case put there will be the petition
from the executor, which is to be signed by ¢ Willinm Doe,”
after the blank for date has been filled in. Then the affi-
davit by one of the witnesses to the will, which affidavit is
to be first affixed to the will by wafer or other adhesive
matter, and then sworn to by the deponent. The other
affidavits will be also annexed and sworn to in the usual
manner before the clerk as a commissioner, for it is only
as a commissioner that he will have authority to administer
the oaths,

The will should be marked as follows :—<This is the will
referred to in the affixed affidavits,” and be sigued by the
executor and by the commissioner who swears bimm. When
allis thus completed, the papers may be transmitted by
mail to the Registrar at the County Town. Thereis of
course sume risk in sending by mail, but under the present
excellent postal arrangements the loss of a letter nroperly
registered is indeed a yare ocemrrence. The esceutor
ought on no aceount omit to register the letter enclosing
the papers, and to take from the post-master the usual
receipt. The Registrar should be instructed as to whether
he is to send the probate by mail, or keep it till called for.

This course would require the co-operation of Registrars
to work satisfactorily, and we doubt not they would will-
ingly co-operate in a method that would be so beneficial to

|
l

' to the public, and would entail no additional responsibility

on them, whilst it would be tho wmeans of facilitating very
much the discharge of their own duties. A Clerk would bo
cutitled to chargo 1ls. as commissioner for cach affidavit
sworn, and this on an average would give §s. in cach case,

Wo intend to continue this subject next month by taking
up administrations in ordinary cases, and then uddress our-
selves to cases out of tho ordinary course, and furnishing
some general information applicable to all cases. In the
mean time we shall be glad to hear from Clerks or Regis-
trars oo the subject.

ABUSE OF THFE, GRAND JURY SYSTEM.

As the law now stands, parties instead of going before
a Magistrate and lodging information for an alleged crime,
may go directly before a graud jury without any notice or
preliminary investigation, and a presentment is made, an
indictment founded, a Bench Warrant issued, and the
first intimation o party has of the charge, is when he finds
the constable’s grasp on his shoulder.

This mode of procceding affords great facilities for gra-
tifying privato malice under the form of a public prosecu-
tion—more particularly in perjury, conspiracy, and obtain-
ing goods under fulse pretences.

The Recorder of Falmouth thus illustrates by an instance
in the cose of a charge for perjury—* You bave an action
in the Courts. You and your opponent are both examined
upon oath. You assert something which he denies. He
is defeated. Without giving you any notice whatever,
in your absence without your knowledge, without an op-
portunity being allowed to you to be heard, on the state-
ment of your accusers alone, a bill of indictment for per-
jury is preferred against you by the grond jury. Itis
found of course. You are subjected to the painful impu-
tation of having an indictwent for perjury against youj
you are subjected to the anxiety and cost and shame of a
trial ; you are acquitted of course; but your adversary has
had his revenge in full measure by the mentai pain and
expenses he has put you to.”

Since the institution of the office of County Crown At-
torney in Upper Carada, there are some checks on malicious
proceedings of the sort at the Quarter Sessions, but there
is very little protection from injury at the Assizes, and in
practice as a general rule, parties - allowed as of right to
go before a grand jury with their charges. We have al-
ways regarded the practice as oxcecdingly objectionable,
and the power of the law officers of the Crown is scarcely
adequate tozrrest the evil.

Lord Campbell, to whom the public are already indebted
for many valuable law refurms, pruposes to rewedy the evil
by a law requiring that no bill of indictment for perjury,
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conspiracy, or false pretences, shall be preferred to a grand
jury without a preliminary investigation and committal by
Magistrates, as is the course with other erimes, and to pre-
vent any possibl. iiscarringe of justice through errors on
their part, power is also to be given to any judge of the
Superior Courts, or to the Attorney or Solicitor-General
to direct an Indictment.

Such a law might with great advantage be introduced
into this country and made we think of gencral application
—at all events to cover charges of forgery of private docu-
ments, and other charges growing out of and partaking as
much of civil inquiries as public offences.

TRIAL BY JURY.
Woe notice that the Hon. Mr. Patton has again intro-
duced the bill to dispense with the necessity of an unani-
mous verdict in Civil cases.

Tho questicn has been debated for several years in Eng;
land, and it is announced that Lord Campbell has pre-
pared a measure on the subject, which adopts the often
urged proposition, that the agreement of nine jurors shall
suffice for the verdict. Lord Campbell further proposes,
that a jury shall not be locked up for more than six hours,
and that they shall bo then discharged if nine do not agree,
unless they ask farther time, in which case they may have
six hours more. 1lealso proposes, that by consent of par-
ties another jury may be cmpanelled at the same assizes or
gittings 80 as to save the expense of bringing up the wit-
nesses again—and this last, even under the present law,
would certainly scem a most desirable improvement,

'Wo have been unable to see any adequate benefit in the
change proposed in this country, and we very much fear
it would pave the way for estending the sawe rule to Cri-
minal cases,~—an alteration which would be fraught with
danger to public liberty and individual safety. No doubt
there is much that may be said pro and cen in reference to
the unanimous verdict, but that which has existed for
ages should not be disturbed unless it be shown affirma-
tively that the practical result of the rule is injurious—and
those who advocate a change deal only in generalities and
abstract arguments.

We venture to say that if the opinions of the Judges of
Upper Canada—both of the Superior and Local Courts—
were obtained, not one out of every ten would be in favor
of the change.

The alteration in the jury Act of last Session we have
reason to know, will effect a great improvement in the law.
It will sccure men of more intelligence—a better class of
Jurors in every sense of the word. Why not wait to sce
the effects of this alteration ?

This constant change of the law is a preat evil—there
is too much impatience for legislation in the country.

Upon Lord Campbell’s measure we may expect the ques-
tion will be fully oxamined and debated, and even if the
circumstances in Upper Canada were the same o8 in Eng-
land, which they are not, it would be prudent to wait and
see the action of the Imperial Parliament.

On the grounds mentioned, we hope Mr. Patton may be
disposed not to urge his bill this session.

HARRISON’S C. L. P. ACTS IN ENGLAND.

The testimony horne to the merits of this work by the
law periodicals of Englaad has been strong and unanimous.

There was first the review of the Jurist, in which the
work was noticed at length and in terms of unmixed praise.

Next there was the review of the Solicitor’s Journal, in
which the work was noticed at still greater length, and, if
possible, in still more flattering terms.

In this number we are enabled to reproduce the recent
review of the Law Times, wherein the profession in Canada
is congratulated ¢ on the possession of so accomplished a
legal writer ag Mr. Ifarrison.”

We remember no Colonial Jaw book that has ever been
noticed in any one of the law periodicals of the mother
country; and wher we find one noticed, and noticed in
terms most complimentary by all of them, there is much
cause to congratulate ourselves as the Law Tines says “in
the possession of so accomplished a legal writer” as the
author of it.

Whether Mr. Harrison is pecuniarily a gainer or loser by
his cdition of the Common Law Procedure Act, we must
congratulate him on tho enviable reputation which both in
England and here he has acquired through his works, — a
reputation which we hope will, at no distant day, result in
rewards of a substantial kind,

THE EDITOR OF THE LAW TIMES.

E. W. Cox, Esquire, the talented editor of the English
Law Times, we see by our papers of last mail, has been
presented by the Solicitors of England and Wales with a
magnificent testimonial ¢ in recognition of his unwearied
and successful endcavours as the editor of the Law Times
to promote the mental, moral, and social advancement of
their branch of the legal profession.”

It is o large silver centre piece consisting of a richly
chased vase, standing on a square plinth, with four panels
for the inscription aud armorial bearings. It is supported
by four heraldric horses in frosted silver.

Mr. Cox deserves well of the profession at large. The
Law Times needs no commendation at our hands. The
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learning, the courage, the hlcnt .md thc dlscrect mangge- pomtcd out tlnt to clnn"c ’\t once the laws of a settled
ment of its editor has placed it among the first of the Ic«v-ﬂ \ country would be attended with hardship and viclence, and
periodicals of Great Britain. We tcndcr Mr. Cox, upon , recommendid 3 gentle change to be effected more by con-
this publiz recognition of his services, the hearty congra- viction than compulsion.

tulations of fcllow labourers in Upper Canada. On 7th \pril, 1766, Guy Carleton was appointed Licute-
nant Governor of Quebee.  In case of the death or during
CALLS TO TIE BAR the absence of the Governor-in-Chief, his duty was to ex-

ercise all the powers contained in the commission of tho
Governor-in-Chief. Notwithstanding the power to summon
representatives of the people, it would scem that up to this
time no assembly had been called.  All laws were passed
by the Governor and Council ; and though their legality
was often doubted, they appear never to have been guashed
by the Courts of Justice or any other authority.

On 25th September, 1766, George Suckling, the first
Attorney General of Quebee, having resigned, Franeis Ma-
serds, aftersards cursitor Baron of the Foglish Exchequer,
a very able man, was appointed Attorney General of the
e » Province. 1lle was the author of ‘ The Canadian Free-
relates to attorneys or solicitors, ’ .

. h of seeti e 10 & 11 Vi holder,” and other works of Canadian interest and use-

Omitting so wuch of section 3 of the 10 ¢ ie. 98! ¢ Vness, now out of print. Ilis appointment was, on 27th

D reats 20 T o . . ensetod, i sl 191 Soptomber 1766, fillowed Ly at of Willim e,
and may be lawful * * % ¥ % for tho said Socioty to be Ciuet: :Tuatlcc o .thc Iroslmce. e, too, was a man
aforesaid [Law Society] to admit as barristers any person of 1}\ucl\ abxlvx‘ty, and S:.“El to be the author of a clt':v?r papex
or persons who shall have taken any of the degrees afore- enmlcd' “ ‘ 'e\; 0!‘) Cl‘\:l[ Go::crnmcnt. a“}d Adm} nistration
said at King’s College, Queen’s College, or Victoria College, (éii:ft;?elf,:a:; },rm ince of Quebee, while subject to the
e I
stan dinz ¢hat such person or persons shall have * % * beon in-Chief, and shortlyl a\f;erwa:'ds, with Chief Justice Hey
admitted upon the books of the said Society before taking and Attorney Gfmcra 1_ e s called upon to report,
v for the information of His Majesty, the state of the laws

any such degree, as aforesaid. in Canada, and to recommend improvements. The Gov-
ernor-in-Chief recommended that the Xuglish law as to
BISTORICAL SKETCH OF THE CONSTITUTION, LAWS, | criminal matters should be continued, but that the French
AND LEGAL TRIBUNALS OF CANADA. law with respeet to civil matters should be formally recog-
(COM‘“"E‘_"_"_W‘ . 30.) nized. Trom this recommendation both the Chief Justice

Reports of Englisk Crown Law Officers—Guy Carleton, Governor | aud Attorney General dissented. While agrecing as to the

General—Francis Mascres, Attorncy General— William Iey ommendation in respeet %o eriminal Jaw, they dj
Cheef Jus!ice—-llccommemh'm'ans of GQovernor General Chief Jus’- i recomm . P . 0 S .t ey differed as
tice, and Attorney General, as to the English Law—Constitution | 10 the expediency or propriety of recognizing the French

of New Courts. law. Both as to civil and oriminal matters they advocated

In this state of confusion the Attorney General (Yorke) | the complete introduction of the English laws.  They each
and Selicitor General (De Grey) were, in 1776, called upon | sent separate repor.s embodying their views, which, with
for their opinion, and in April of that year reported that  the report of the Governor-in-Chief, when reccived by the
the criminal laws of England were almost the only laws, Privy Council, were, on 14th Jtﬂy, 1771, referred to the
introduced, and that the laws of England relating to descent, !Iunﬂhsh Taw Officers, viz: King's Advocate, Attorney and
alienation, settlements and incunbrances of real estate, and | Solicitor General. By an order of Privy Council, dated
to the distribution of personal property in case of intestacy, , 31st July, 1772, it was directed that cach of the threo
were not in force in Canada, The Report was characterized , Crown Law Officers should make a separate report. On
by much learning and sound discretion. Though acknow- | 6th December, 1772, the Eoglish Solicitor General, Wed-
ledging there was no masim more certain than that a con- | derburne, made his report, coinciding rather with Guy
queror had a right to change the Jaws of the conquered, it | Carleton than the Canadian Crown Law Officers. On 22nd

It was provided by statute 10 & 11 Vic. cap. 29, that
graduates of certain Universities might be called to the bar
ai‘hr baving been three ycars on the books of the Law
Socicty, although the degree were conferred during the
term of three years.

So the law continued without question until the passing
of the ITon. Mr. Patton’s Act (20 Vie. cap. 23), and
go the law concinues, notwithstanding the passing of that
act. Mr. Patton’s Act applies only to attorneys, and it|*
repeals, notwithstanding the impression to the contrary,
only so much of scetion 1, and so much of section 3, “as
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Junuary, 1773, the Knglish Attorney General, Thurlow,
also reported, sud his report was much to the same effect
us that of his colleague the Solicitor General.  Shostly
afterwards the Advocate General, James Marriott, wade
his report, in the main agrecing with those of the Attorney
and Solicitor General.

While all theso discussions were taking place, and reports
being made, loud complaints were levelled against that por-
tion of the ordnance of 1764 which permitted Justices of
the Peace to hear and determine matters of private property.
So loud did they become and so juct were they acknow-
ledged to be, that in the moath of February, 1770, an or-
dinance was passed making it unlawful for any Justice of
the Peace ¢ to hear, examine or determine any matter of
private property between party and party ; or to make,
pronounce or deliver any judgment, sentence, order or
decree, or to do any judicial act whatsocver touching the
same.”

The same ordinance afterwards recited that the providing
an casy, plain and summary method of proceeding for the
recovery of stall debts, with a due regard at the same time
to a certain degree of solemnity and deliberation which
ought cver to accompany the administration of public
justice, very much contributes to promote industry and to
encourage useful credit; and proceeded to establish a new
mode of recovery for small demands. Jurisdiction over
all manner of disputes for any sum not exceeding twelve

. pounds currency was transferred to the Judges of the Com-
mon Pleas. They were authorized to hear and determine
all such disputes as to them should seem *just in law and
equity.” The times of sitting of the Courts of Cemmon
Pleas were by the same ordnance altered,

These Courts were ordered to be constantly open to the
suitor at all times throughout the year, except on Sundays,
and three weeks at sced-time, & month at harvest, and a
fortnigh* at Christmas and Easter, and except during such
vacation as might be appointed by the Judges for making
their circuits throughout the Province. The Circuits were
authorized to be held twice in every year. The Judges
were, however, required to issue process and ‘to do and
exceute all and every other matter touching the adminis-
tration of Justice, without regard to terms or any stated
periods of time as limited by the ordnance of September,
1764.” Different times were to be set aside for the exercise
of superior and of inferior jurisdiction—that is, demands
over or under twelve pounds. For the former, it was neces-
sary for the Judges of Quebec and Montreal to sit at least
one day in every weck, Suadays excepted, the particular
day being appointed by the Judges. Tor the latter, the

day Friday was appointed by the ordnance. In order that
parties prosecuting demands not exceeding twelve pounds

might proceed ¢ with despateh, certainty, and moderation
of expense,” the steps in the cause were made few and
simple. Beasts of the plough, implements »f husbandry,
tools of trade, and one bed and bedding belonging to the
debtor were in great part privileged from exccution. Lunds
and growing crops were, however, in default of goods and
chattels, liable to be seized and sold. The crops “at the
proper season immediately after the reaping or mowing of
the same,” were sold upon the land in satisfaction of the
exccution debt.

When it was shown to the satisfaction of the Judge that
the defendant was in ¢ distressed circumstances,” an order
might be and was issued to levy the demand by instalments
extending over a period not longer than three months.
But if it appeared that the defendant, after service of the
writ of summons, had conveyed away or secreted his geods,
“in order to defeat the plaintiffi”’ an execution for the
arrest of the defendant was issued, under the direction of
the Judga. These provisions applied more particularly to
suits for claims uuder twelve pounds brought in the Dis-
tricts of Quebec and Montreal. Tor the determination of
claims of a still inferior nature—that i3, under three
pounds—Commissioners resident in remote parts of the
Province were appointed ; they had jurisdiction whenever
the title to Jand was not brought in question, in as full and
ample o manner as the Judges of Quebec and Montreal in
demands under twelve pounds.

The law of exccution was at this time as now, in Lower
Canada, very different to what it is in Upper Canada; there
was no priority of execution. The Provost Marshal, bailiff,
or other person having the execution of process, upon re-
ceiving several writs sold the whole of the defendant’s real
and personal estate, and after deducting his own costs out
of the proceeds divided them ‘amongst the several plintiffs
in proportion to the amount of their several judgments.”
This is still the law of Lower Canada. In Upper Canada,
on the other hand, “first come is first served,” and the
creditor under whose execution the scizure is first made is
entitled to be paid in full, without any reference to other
execution creditors.

DELIVERY OF JUDGMENTS.
The following are the days appointed for the delivery of
judgments in the Courts of Queen’s Bench and Common
Pleas.

Queens Denck..areeinens Monday, 7th March, 12 o’clock.
Saturday, 12th March, 2 o’clock.

Common Plegs............Monday, T7th March, 2 o’clock.
Saturday, 12th March, 12 o’clock.
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SPRING CIRCUITS, 1859. ney to Costs.’ 'The December number is, of the two, however,

— more generally interesting, in tho subjects discussod in its

EASTERN CIRCUIT, pages, to the Fnglish practitioner; and, at a time when ro

Tuz Hox. Mu. JUSTICE McLEAN, much discussion is taking place on the legality and policy of

BROCKVILLE icssnssesrosssmeresss TUOARY) cuveee, weene BUW Aptll. | *Trade Prolection Socicltes, wo strongly recommend to the
PENTI oo - Tueaday, - 1ot Abrll | attention of all members of tho profession the articlo bearing
R R:d:;: 3rd May. | this title. As usual, the Reports aro admirably condensed ;
CORNWALL v eeeeremersersorrsssorern Monday, 9tb May. | and now that tho publication is entering on tho fifth year of

MIDLAND CIRCUIT.
Tuz lox. Mr. JUSTICE DURNS.

ohbuka Nonday,

[ seessssssssasnanee  Monday, . .
PETERBOROUOL Monday, T1th April.
BELLEVILLE wvecvereseren veerreens PLAY, | crvervessessssssrnsenssrenese 16th Aprils
PICTON Wednesday, Zth April.
KINGSTON «veee sessnascsssessssesssanse  MONURY, servrvoreccancrsesanncereess S0 JaZ.

HOME CIRCUIT.

MILTON.. The Ilon. Yr. Justice Burxs

:}lond,ny, oo 18th March.

NIAGARA The Hon. Mr. Justice McLxa: uesday, ... 16th March.
The Hon, Mr. Justice McLea: Tuesday, Snd March.
The Hon. Ciiter Justice DrRaPRR Thursday, ... 31st March.
The Hon. Citizr Justice Draver ., Wednesday, 4th May.

BARRIE ........ The lon. Mr. JUSTICE RICHARDS ......... Tucaday, ... 3rd May.

O\WENSQUND, The lon. Mr. JTs102 RICIHARDS ceveeeee Tucsday, .... 10th May.

OXFORD CIRCUIT.
Tax Iox. CHIEF JUSTICE DRAPER.

GUELPH .... Monday, . 14th March,
BERLIN .... Monday, 21st March,
STRATFORD .. Friday, 25th March.
WOODSTOCK . Monday, 18th April.
BRANTFORD.. Tuesday, th April.
8IMCOE . Tucsday, .. .

‘WESTERN CIRCUIT.
Tus Ho¥, Mr. JUSTICL RICHARDS.

INDON ...ooviianennnnmnenenensennenes TUCSARY,  covveerererenns [EOR 15th March.
8T. THOMAS.. + Tuesday, . 20tk March.
CHATHAM. Tucsday, Oth Aprll.
SANDWICH Tuesday, . 12th April.
SARNIA . Tuesdny, 19th April.
GODERIC Tuesday, 26th April.

TORONTO,
Tot Hox. SIR JOHN BEVERLEY ROBINSON, Bsrr., CHIEF JUSTICE.
Monday, April 11,

U. C. LAW JOURNAL IN ENGLAND.

We cannot but feel gratified by the favorable notice of
this journa! which appears in the columns of an Epglish
contemporary holding the highest position as an organ of
those Courts to the benefit and advancement of, which in
Canada we have ever given our best efforts, and devoted a
large portion of our space.

The County Courts Chronicle, (edited by George Harris
and Charles John Plumptre, Esquires, gentlemen whose
ability and learning the reputation and extensive circulation
of that periodical, has most fully established), needs no
praise from us. ‘We are constantly indebted to its columns
for much valuable reading and information, and we do not
hesitate to express our gratification at being able to place
before our readers an opinion from a journal of such recog-
nized ability. .

Speaking of the late numbers of the Law Journal, it is
said :—

“ They are, ag usual, excellent in material, and the leading
articles full of intercst to the English reader. There is one
article in the November number, which is valuable to the pro-

x:'ession.. alike from the historical learning it displays, as from
its plain and practical character, viz., ¢ The RigEt of an Attor-

its existence, wo cordially wish it a still further sphero of use-
fulness.”

LAW SOCIETY, U. C.—TRINITY TERM, 1858,

EXAMINATION ¥OR CALL.

REDDIE'S ENQUIRIES,
1. Whnt are tho two great objeats in the internal private law of
a state ?
2. What is tho origin of positive law?

STOREY'S EQUITY JURISPRUDENCE.

1. How aro assets divided; what are the priucipal differences
in the administration of these two species of ussets by a court of
equity ?

2. In what cnses will a bill of peace lie?

3. Wheu will a court of equity open a stated account ?

4. In what cnses will a scttlement made by a warried woman
after tho conclusion of a treaty of marriage, and without the
privity of the intended husband be st aside?

6. Is thero any, and what distinction observed by courts of
cquity in dealing with trusts executed and trust exccutory ?

6. How is an cquitable mortgage by deposit created ?

7. Mention some cases in which courts of cquity will order in-
strumeuts to be delivered up and cancelled ?

8. Will a court of cquity in any and what cases order the specifio
delivery up of chattels.

WILLIAMS ON REAL PROPERTY.

1. If by a deed of bargain and sale A. scised in fee conveys to
B. and his heirs to the use of C. and his heirs, in whom does the
Statute of Uses vest the legal estato ?

2. In what cases docs a use result to a feoffor ?

8. Can a man in any and what manner convey to himself ?

4. What is the distinction between the covonants for title en-
tercd into by a vendor of real cstate, and those entered into by a
mortgagor of the like property ?

6. Can a tenant in tail bar his issue without barring those in
reversion or remsinder, and if yea, give an instance in which this
may occur?

6. Can real property settled to the scparate use of a married
;vou;an be rendered for any and what length of time inalienablo by

er

7. By what statute were cstates tail as they now exist originally
established ?

BLACEKSTONE'S COMMENTARIES.
1. What aro three sorts of colonial governments mentioned by
Blackstone ?
2. ?\Vlmt are the three great heads of ihe rights of British sub-
Jjeets
8. What are the constitutional parts of a Parliament under the
British constitution ?

TAYLOR ON EVIDENCE.

1. What isa Iatent and what a patent ambiguity in a decd,
which may be explained by parol evidence ?

2. Give some instances of evidence cxcluded on tho ground of
public policy.

8. Are there any, and if so, what cases in which more than one
witness is required ?

4. What is the meaning of ante litem motam ?2—does it mean o
suit actually commenced ?
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6. What nmount of religious belief is necessary to render a wit- |13, At whoso instanco can a now trinl, in criminal matters, bo
ness competent? granted ?

G. Whnt exceptions are there to the presumption that the date
of a letter or other writing is correct ?

SMITI'S MERCANTILE LAW,

1, What is a total loss? In what cases is the insured entitled
to abandon,—and what is the cffect of abandonment ?

2. If one partner sclls the goods of the firtn ag his vwn, can the
firm sue the vendee, and if so, under what restrictions?

8. What is requixito to a good tender?

4. Where there are different debts botween the partics, to what
debts, and within what time, can the creditor appropriate a pay-
ment not approprinted by tho debtor at the time of payment?

6. Isa sl 7 puriner, on retiting from the firm, bound to
talll(o rnny step to fove himaelf from futuro liability of the firm, and
why

ADDISON ON CONTRACTS.

1. Need an ngrecment, which may or may not, according to cir-
cumstances, be performed within the year, be in writing ?

2. Is there any, and what distinction, between a promise to pay
tll;sfdcbt of auother, when wade to the creditor or the debtor him-
scif ?

8. Can moncy, paid on an illegnl contract, be recovered back ;
docs it make any differenco in this respect whether it is pad to
the other contracting party or a stakeholder?

BYLES ON BILLS.

1. Can a bill be cither drawn or accepted for the payment of a
sum of money on condition ?  If there is any distinction in this re-
spect between drawing and acceptance, state the renson.

2. Tn what cases will delny to present a bauk chequo for pay-
ment diecharge the drawer ?

8. What 18 au indorsensent in full, and in blank, and what effect
have such indorsements respectively ?

4. According to the rate of interest, in which country, is the
interest on a foreign bill, to be calculated against the acceptor and
deawer yespectively ?

6. Arvo bills payable at sight, or on demand, or either of them
entitled to doys ot grace?

6. What parties to a bill are entitled to notice of dishonour, and
within what time ?

7. I8 want of consideration a good defenco against a dona fide
holder of a bill, who has taken it when overdue?

STATUTE LAW AND PRACTICE.

1. Is there any and what statutory provision in Upper Canada
as to tho liability of purchasers from trustees to see to the appli-
cation of the purchase moncy ?

2. In what cases is the Court of Chancery in Upper Cansda
authorized to order the sale of an infant’s real estate?

8. Will u registered judgment prevail over g prior unregistered
deed?

4. Upon the death of & tenant in tail in possession, having in his
lifetime cntered into & vahd agreement for sale, will the Cou~t of
Chancery enforcoe specific performance of the contract against the
issue® Is there any aud what statutory provision as to this?

6. In what cases will an Infant be catitled 1o a day to shew
cause in the decree?

6. What course should a receiver take if he is resisted in aec-
quiring possession of property which he claims under the order?

7. When the plaintiff in a foreclosure suit dies beforo decree,
what is the course of proceeding to resive the smt?

8. What matters of account can the master investigate without
a special reference ?

9 State the practice as to motion for decrees.

10. What is the effect of a plaintiff dismissing his own bill after
the cause is set down for hearing ?

11. Where a party pleads, and demurs to the same plending, in
what order are the issues of law and fact to be disposed of ?

12, How many days’ notice of trial is now nccessary —has
there been any chango in this respect ?

11, Where a commission is issued to examino witnesses in a
forcign country, how must the answers to the interrogatorics be
returned ?

16. What is tho power of & judge at nisi prius, with regard to
adjourning tho trial ?

16. In what cases will an order bo granted for the jnspeotion of
dosuments in the possession of tho opposite party?

CONSOLIDATION AND CODIFICATION,

Rational advoeates of law reform have more to fear from
"'the extravagance of their friends than from the hostility of
opponents or the indifference of constituted authoritics.—
1f any practicable scheme is proposed, it is straightway
caricatured by visionary projects, which serve only to cast
ridicule on the whole subject, and to arm objectors with
larguments which it is difficult to answer. This has been
especially the fate of all attempts to reduce our cumbrous
statute-book to some reasonable compass. No sooner is
rousolidation brought under discussion than it is enjped
vy the wild project of codifying the whole of the unwritten
law, or (to udopt the phrascology of a paper lately read be-
fore the Law Amendment Socicty) consolidating the 1200
volumes of reported decisions. No one who looks soberly
at the great obstacles which present themselves in the way
of the most modest scheme of consolidation, can doubt that
the only chance of successis to narrow the enterprise within
manageable limits. The mere legal and literary difficultics
of reducing the statute law iuto a code of moderate extent
are serious enough. What is to be done with the phrase-
l'ology of old statutes, ‘shich by a long series of judicial de-
cisions have acquired a definite meaning very different from
that which the mere letter of the luw would convey? 1s
the old inndequate language to be retained, and tv be in-
terpreted, as it now is, by the light of the reports, or is an
attempt to be wade to modify familiar clauses by intro-
ducing, in explicit terms, all the law which legal implica-
tions and refinements have grafied upon them? These
rand a multitude of similar difficultics would render the
task of a commission, armed with sovereign powers, suffi-
l'eiently trying. But, besides all this, we have a still more
formidable obstacle to surmount, in the jealousy with
which Parliament is dispused to regard any attempt to
alter a tittle of the law, under the pretest of. consolidation.
We do not doubt that such obstacles might be surmounted,
if the task were only undertaken in earnest and prosecuted
with a consistent sagacity which the cxisting commission
'has not yet displayed ; but we are quite satisfied that, if
Hthe undertaking is to be cumplicated by embracing the re-
ports as well as the statutes within the scope of the conso-
lidation, it is doomed to certain failure.
Mr. Webster, the author of the paper to which we have
! reforred, reproducesall the hackneyed argu.aentsin favor of
a consolidation of the judge-made law of the reports, but
they really amount to little more than this—that decisions
are sometimes conflicting, or uncertain, in which case they
ought to be superseded by the authoritative voice of a
'eode pronouncing clearly on one side or the other; and
tiat, even where the law is absolutely settled, it would be
better to have it recorded once for all in a code, than bu-
ried in volumes with which none but lawyers, and not all
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of them, are familiar. Reasoning of this kind assamestwo | rather hazy districts of the law, it is exactly in this part of
things, neither of which can be admitted. One is that the - its task that a commission for_ the consolidatior. ’of the re-
anwrittcn law could bo reduced to a simple code, without ports would be cortain to get into conflict with Parlinment,
introducing moro uncertainty by the imperfection of its 1f not within itsclf, and to end by abandoning its functions
language than it would cure by the scttleraent of open |in despair. Where tho unwritten law is settled, & codo is
questions.  The other assumption is, that such n code, ( not wanted ; whero it is casettled, the formation of a codo
wher. prepared, would boallowed to pass without alteration would be impracticable . .
throagh the two Houses of Parliament. . 1 With a singule: inversion of ordinary reasoning, Mr.
Whatever may bo thought of the first of these difficultics . Webster argues what, if under arbitrary Governments tho
the idea that l’:}:)rlinmcnt will dclcgat(i) to any bo](lly ]:)f men | laws hnd.})ccn (l::;diﬁcdd, s}«: nrs to go;nmnnd tlzcspcct, muc}i
the power of arbitrating, as it were, between all the con-; more easily could a code be framed for n nation governe
flicting judgments that have ever been given is utterly ab-, by its own intelligence.””  With all deference to Mr. Web-
surd. .Amf if there bo not such unqualified delegation of ster, wo should have thought that an absoluto governor,
authority the code must go, in the usual course, into com- ' with only his own will and Yleasuro to consult, could impose
mittes, and would come out of it filled with contradictions | a codo of laws more easily than a commission, who have not
and nbsurditics, compared with which the existing uncer. | only to satisfy themselves on a thousand difficult points, but
tainty, which has been so much exaggerated, would be a ) to induce the 660 representatives of the ¢ national intelli-
very triﬂlfng inconlvenicn.ce. Our objection to Mr. Web. | ggn;:c"l to nccltipt, vg:‘t?'out t1{:1{7p:ujy,lt}|e pro;e(;tc;it‘ nlt_tix{at!rt)r!s
ster's scheme is, that it is to a great extent unnecessary | of vhe law.  lsven if the statutes alono are dealt with 1t 13
and altogether impossible. It would sceure no imaginable , only to probable that the whole scheme may bo defeated by
purpose to stuff out a code with the universally accepted | the reluctance of Parliament to take the wisdom of the con-
doctrines of the common law. If the first article were, solidntors for granted, and pass their code without debating
gravely to enact or declare that the eldest son was his fa-, and altering it clause by clause. But by including the settle-
o of s prondo 1 Mo ¥ bter v o M. somer | among tho cbjccm af he eonsolidaion, the dhanco. which
ca Mr. s : o )
50"’°h5PQCimel;sdof‘ t(!lxcbsot Of(: dﬁgmas whieh] he waIl}Id put ' t,hcr: nu:li is of secing tho work completed would be utterly
into his consolidated book of the common law. Ilere is|destroyed. :
onc example— Mr. Webster, and those who think with him, are nolt\ the
A legal mortgageo is not to bo postponed to a prior equitable | first persons who have courted failure by forgetting to keep
mortgagee, upon the grouad of the legal mortgngeep not hinving the | their cuterprises within the bounds of possibility ; and we
title deeds, unless thero be fraud, or gross and wilful negligence, , hopo that no encouragement will be given by tho. Law
on the past of the legal mortgagee. Amendment Socicty to a project which will render vain the
1t is impossible to conceive anything more utterly use- exertions which have already been devoted to the more
lgss than a formal enunciation of such a dogmaas this. The  pretical though sufficiendy arduous business of statute Jaw
difficultics which present themselves now in the contests for | consolidation.—Solicitors’ Journal.
priority, to which such a clause would apply, are in deter-
mining what circumstances constitute the * fraud or gross
and wiltul negligenco” referred to, and Mr. Webster would

COMMON CARRIERS,

find it very difficult to suggest any set of circumstances under
which a decision would be more easily arrived at by the aid
of his proposed clause than it may beat present. The very
nature of such questions (and a large proportion of our en-
tire equity jurisprudence 1s precisely of the same character),
precludes the possibility of codification. Words of vague
general import, like fraud, negligzence, acquiescence, undue
influence, notice, and a host of others, which would form
the esseatial language of the code, have really no precise

One of the most important and fundamental doctrines of
our Jaw with regard to common carriers, as distinet from
private carriers, and carriers under special agrecment, is,
that they are insurers, and liable for all damage accruing to
goods during their carriage, unless it is caused by the act of
God or the Queen’s enemices, notwithstanding the conduct
of such common carriers has been entirely free from negli-
gence. (Furward v. Pitard, 1 T. R. 27; Hyde v. The
Trent and Merscy Navigation Company, 5 T. R. 389).

and definite meaning apart from the circumstances of par-  Thus says Holt, C. J., in his luminous judgment in the
ticular cases. They are terms involving distinctions, not, case of Coggs v. Bernard, (Raym. 917), with regard to a
of kind, but of degree, and no accuteness on the part of , delivery to carry, or otherwise manage, for a reward to be
jurists would enable them to frame an explicit code, capable | paid to the bailee, ¢Those cases are of two sorts—either 2
of interpreting itself, without the aid of decided cases. 'dclivcry to one that exercises a public employment, or a
After all the head-notes of all the reports had been revised | delivery to a private person. First, it it be to a person of
and arranged, and reduced into the shape ofa statute, noth- | the first sort, and he is to have a reward, he is bound to
ing of a practical kind would be done ; for it would be just | answer for the goods at all events; and this is the case of
as necessary then, as it is now, to refer to the facts of the | the common carrier, common hoyman, master of a ship, &e.,
reported cases, in order to interpret, with any approach to | which case of 2 master of a ship was first adjudged, 26 Car.
exactness, the general propositions of law, of which such a2, in the case of Moss v. Slew, (Raym. 220; 1 Vent. 190,
code would consist. A compilation of legal platitudes in, 238). The law charges this person, thus intrusted, o carry
ambiguous language would affrd but little assistance, either | goods against all events, but acts of God and of the ene-
to the profession or the bench; and though it wmight, mies of the King. For though the force be never so great,
doubtless, be desirable to introduce more precision into some l as if an irresistible multitude of people should rob bim,
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neverthelesshe ischargeable. And thisis a politic establish-
ment contrived by the policy of the law for the safety ofall
persons, that they may be safe in their ways of dealing ; for
else these carriers might have an opportunity of ucdoing all |
persons that had any dealings with them, by combining with |
thieves, &c., and yet doing it in such aclaadestine manner
as would not be possible to be discovered. And this isthe
reason the law is founded upon, in that point.”” And apain,
Best, C. J., in Riley v. Horne, (5 Bing. 217), says, ¢ When
goods are delivered to a carrier,”” (meaning a common car-
rier), “they aro usually no longer under the eye of the
owner ; he seldom follows or sends any servants with them
to the place of their destination. If they should be lost or
injured by the grossest negligence of the carrier or his ser-
vants, or stolen by them, or by thieves in collnsion with
them, the owner would be unable to prove cither of these
causesofloss. His witnesse, must be the carrier’s servants,
and they, knowing that they would not be contradicted,
would excuse their masters and themselves. To give due|
security to property, the law has added to that responsibil-
ity of a carrier which immediately arises out of his contract
to carry for a reward, vawmely, that of taking all reasonable
care of it, the responsibility of an insurer; the carrier is
only to be relieved from two things, both so well known to
all the country, when they happen, that no person would
be 50 rash as to attempt to prove that they had happened
when they had not, the act of God and the king’s enemies.”

Now, first, let us inquire what is meant by “ the act of
God.”  Sir William Jones conteuted that the act of
God”” was the same as “inevitable aceident;” but Lord
Manbsfield, in the case of Forward v. Pittard, (1 T. R. 33?,
denied this, and decided that 2 common carrier was liable
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land insurgents are not such. (Story’s Bailm. s. 526).
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tif’s goods were thereby damaged; in this case (in which
Martin, B., used the expressions above alluded to) it was
held that there was no luss by the act of God. But when
it is said that the carrier is exempt if the loss happens by
the act of Goc, it must be burne in mind that the act of
(iod must not only have contributed to the loss, but have
been the proximate cause ; and it was held on this ground,
viz., that the act of God was not the proximate cause, that
the carrier was liable where a bank in a river, formerly
good anchorage ground, had becen altered and made unsafe
for anchorage by a sudden flood, and a vessel bad been lost
on it, and her mast floating, but attached to her, drove a
second vessel (the vessel whose loss was in question) against
the bank, andshe was lost, though she would not have been
lost if the bank had continued in the old state. In some
American cases it seems to have been supposed that “ perils
ofthesea” meant exactly the same thingas ¢ the actof God ;”
and if this were so, a long linc of shipping cases would have
an importaat bearing on the point we are discussing; but
we apprehend that such a doctrine is not tenable ; for, to
take onc instance, it has been decided, that if one vessel
run down another by misfottune, (Buller v. Fisker, 3
Esq. 67), or by gross negligence, (Smith v. Scott,4 Taunt.
126), this is a Joss by perils of the sea; whereus it is clear,
according to the cases above cited, that it could not be held
to be a loss by the act of God.

By the “Qucen’s enemies’ is meant public enemies with
whom the nation is at open war, and not merely robbers,
thieves, or other private depredators, bowever much they
may be deemed, in a moralsense, to be at war with society ;
aud therefore losses which are ocessioned even by riotefs

t

for what might well be called * an incvitable accident,” and | has been, however, sometimes sugeested that pirates came
laid down that ¢ the act of God” must be a ““natural ne- | within the definition of ¢ Queen’s cnemies,” as being gen-
cessity,”” as distinct from a mere inevitable accident; and | eral enemies of mankind ; but it is apprehended that there
gave, as examples of his meaning, ¢ winds,” “storms,” !is no sound distinction between them aud other robbers,
and “sudden gusts of wind.” And in the late case of | and that a loss by pirates is not a loss by the Queen’s cue-
Oalilcy v. T'he Port of Portsmouth and IKyde United | mies, but by penls of thesea. (Pickering v. Burkicy, 2
Steam-packet Company, (11 Exch. 618), “an act of God”” | Roll. Ab. 248).

was defined by Martin, 3., to meaa ¢ something of an over-
whelming nature, something sudden and visible, such as
lightning or tempest—not a mere misfortune occurring in
the course of trausit”” And it has been decided, (ZThe
Proprictors of the Trent Navigation v. Woud, 4 Dougl.
287), that where a ship ran against an anchor which had
beeu left in the bed of a river by another ship, and was
thereby lost, this was not a loss by the act of God. And

again, that where goods were destroyed by an accidental

Up to this point it will be observed that we have treated
of the liability of the common carrier as an insurer without
any reference to any peculiarity in the nature of the goods
themselves : we will now proceed to examine whether this
makes any difference in the liability ; and if it does, to what
extent.

On turning to that portion of Mr. Justice Story's treatise
on Bailments which treats of the liability of common car-
riers, we find that he lays down that a common carrier will

fire, although it originated a considerable distance off the | not be liable for injuries accruing from ordinary wear and
place where the guods were, (Forward v. Pittard), this | tear and chafing of goods in the course of their transporta-
was not such a loss. But where the loss was caused by the | tion, or from their ordinary loss or deterioration in quantity
freezing of a canal, that was considered a loss by the act of | or quality in the course of the voyage, or from their inhe-
God, and the carrier was held exempt. (Bowmenv. Teafl, | rent natural infirity and tendeney to damage, or which
23 Wend. 306). And agnin, where the defendants (cow- | arise from the personal neglect or wrong of the shipper
mon carriers by water) were conveying the plaintiff’s gocds | thereof. Thus, for example, he says, ¢ The carrier is not
for hire in a boat towed by one of their steam-packets, and ! liable for any loss or damage from the ordinary decay or de-
as the packet appruached a pier to take in passengers, the ! terioration of oranges or other fruit in the course of the
captain stopped its course to allow another vessel to leave | voyage, from their inherentinfirmity or nature, or from the
the pier, (a proper act of the captain), and the day being I'spontancous combustion of goods, or from their tendeney
boisterous, with a good deal of sea running, though the!to effervescene or acidity, or from their not being properly
weather was not unusual, the effect of the stoppage was to ! put up and packed by the owner or shipper : for the carrier’s
drive the tow-boat agaiust the packet, and it and the plain- | implied obligations do not cxtend to such cases.”” (Sect.
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492 2). And again—* A carrier may ulso §hew in his de- : hyve cit‘cd, tha§ a common carricr js precluded from enter
fence that the guuds have perished by some internal defect, ing. The carricr may protect himself by refusing to carry
without any faust on his side; for his warranty does not | without special conditions, which in such case he 1s entitled
extend to such cases. And if from the nature of the goods ' to require, (1 Swith's L.C. 101 b)—a positivn which i3
carried they are liable to peculiar risks, and the carrier illustrated by the following extract from the judgment of
takes all reasonable care, and uses all proper precautions, I’u'rkc, B., in the case of Carr v. the Lancashirc and York-
to prevent injuries, and if, notwithstanding, t!xey are de- | shire Rm‘lway. Company, (21 L. J., Ex., 261) - Before
stroyed by such risks, he is excusable. Thus, if horses or | railways were in use the articles conveyed were of a differ-
other animals are transported by water, and in consequence | ent description frum what they are now.  Sheep and other
of a storm they break down the partitions between them, | live animals are now carried on railways; and horses, which
and by kicking each other some of them are killed, the | were used to draw vebicles, are now themselves the objects
carrier will be ecxcused, and it will be deemed a loss by | of conveyance. Contracts, therefore, are now used with
peril of the sea.” (Sect. 576). That there should be refercace to the new state of things, and it 1s very reason-
some limitation of this kind is only reasonable, for it would | alle that carriers should be allowed to malke agrecments
be monstrous to hold that because, in the natural course, | for the purpose of protecting themselves ayainst the new
and entirely apart from the carriage, wine fermented or | risks to which they are in modern times exposcd. Horses
fruit decayed during their transit, the carrier was liable. j are not conveyed by railways without much risk and danger,
Besides, the very reason which is given for holding common | and the rapid motion, the noise of the engine, and varivus
carriers liable as insurers (viz. that the damage may have | other matters, are apt to alarm them, and to cause them to
accrued from their fraudulent or improper mode of dealing | injure themselves. 1t is thereforc very reusvnalble that car-
with the article carried) fails in a case where the nature of | riers should protect themsclves against loss by malking spe-
the injuries renders it clear that they did not result from | cial contracts. The question here is, whether they have
fraudulent or improper treatment by the carrier—the max- | done so.”
im, ¢ Cessat ratiocessatlex,” applylng most fully. Though | And with regard to the knowledge of the commen carrier,
as we apprehend, evenin this case the onus would lie ontne | we may cite a passage from the judgment of the same
carrier to shew that the injury did arise from the inherent | learned judge in the case of Walker v. Jackson, (10 M. &
nature of the article, and not from the carriage—an opinion | W. 169)—a case where the defendants were not charged as
which is countenanced by the case of Huwlkes v. Smith, | common carriers, which makes the obervations unfavour-
(Car. & M. 72), where the contention was as to the loss of | able to the carrier A fortiori applicable to the question we
weight in certain bones during carriage, and as to whether | are discussing. ¢ If anything,” he says, “is delivered to
the loss accrued from natural causes or not. The case[a person to be carried, it is the duty of the person receiving
was tried before Lord Cranworth, and he secms to have as- | it to ask such questions as may be necessary ; and if he ask
sumed, that if the loss arose from natural causes, the carrier | no such questions, and there be no fraud, to give the case
would not be liable, and decided that the onus of shewing ;a false complexion, on the delivery of the parcel, he isbound
that the loss did so arise was on the carrier. to carry the parcel as it is.”” But the carrier ks no right
An injury, however, may popularly be said to arise from | to ask the person who brings a package, in all cases, what
an internal defect or peeuliar risk in the article itself, either [ the contents are. Crouck v. The London and North-
whea it arises therefrom, utterly irrespective of the carriage, | western Railicay Company, 23 1. J., C. P., 73). And
or when that defect or peculiarity is brought into play by | we may also refer to the important case of Brass v. Muit-
the act of carriage; and further, the defect or peculiarity Hland, (6 El. & Bl. 471.; 3 Jur., N. 8., part 1, p. 719;
may or may not be known to the carrier. Now, for an |26 L. J., Q. B., 49), where an action was brought by the
injury arising from an internal defect in the article, utterly | owner of 2 general ship against a shipper for shipping dan-
irrespective of the carringe, as we have alrcady stated, we | gerous goods, by which the other goods on board his ship
apprehend that 2 common carrier would not be liable ; and j were dminaged, and where it was held, that though acarrier
this we maintain for the reasons we have given, and because , has no right to accept any comwunication respecting the
we think that the fair deduction from the doctrines set | nature of the goods, where he may casily discover it, yet
forthin the commencementof thearticle, and from the reason | the shipper ought to communicate their nature, where the
of the thing, is, that a common carrier i3 an insurer only | shipowner has no meauns of knowledge of the dangerous ta-
in cases where extraneous causes conduce to the injury. |ture of the goods, or of defective packing, which increases
(See also Hudson v. Bazendale, 2 H. &. Norm. 575). But the danger. From which case, though certainly not in
where the internal defect or peculiar risk is excited or pro-, puint, we may perhaps beallowed to infer, that, if the case
duced by the carriage, however careful that carriage may, | ever came before the Courts, they would decide that the
be, or by what may arise to the article from external causes, owner of goods should communicate internal defects or
(not, of course, including insuch category the natural effect | peculiar risks to the carrier, where he cannot casily discover
of the atmosphere, &c., apart from the carriage) during its \ them, or where the circumstances are not such as would
transit, we are inclined to think thai the carrier is liable ; , prompt him to make inquiries which would lead to such
at all events, Mr. Justice Story, we submit, has stated the "discovery. Besides, if we are correct in thinking that a
full extent of the common carrier's non-liability, and that ' common carrier is liable for injurics to goods, when their
such carrier can only exempt himself by shewing that the  peculiar properties or risks have been brought into play by
injury must have accrued, however careful the carriage was. | the carriage, (although careful), and that he should makea
For if this were not so, a door would im..ediately be opened | special contract to protect himself, it would seem to follow,
for an inquiry into whether the carrier was negligent or not | as a natural consequence, that he should have reasonable
—an inquiry into which, we submit, on the authoritics we ' means of ascertaining the nature of the article.—Jurew.
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DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS.

To the Editors of the Law Journal.

Loxpox, February 15th, 1859,

GexTLEMEN.—Your opinion on the following, in the nexst
number of your Journal would much oblige. Suppose a
merchant send a pedler into the country to sell goods, and for
such goods ho takes notes payable at the office of the merchant.
Can such parties be sued at the Division in which the notes
are made payable?

In the Division Court Act of May 30th, 1855, clause num-
ber 1, it is stated that cases may hereafter bo brought and
tried in the Division in which the cause of action arose. Does
not tho cause of action arise where the default is made in pay-
ment of the note?

I beg to remain,
Your obedient servant,
Jaues Swith.

1. Wo kuow of no authority for this charge.

2. Nor do wo know of any authority for this one.

3. The Clerk as a Nommissioner is entitled to a {ee of 1s.
for swearing affidavits to beused in the Court,—e. g. aflidavits
for a new trial.

4. No mileago can bo charged except service be effected.

5. Not allowable.

6. There i8 no poundage unless upon the amount realized,
but this may attach without an actual sale.

7. The agreement may in effect be a bond, but the prudent
officer would obtain payment at the time for procuring any
instrument to make himself safe.

L 8& ]Wo think that such a fee may be fairly charged. — Ebs.

o the Editors of the Law Journal.
PrestoN, I8th February, 1859.

GENTLEMEN,~—Among the many differences of opinion re-
specting the fees chargeable on suits, one has lately occurred
which I beg to submit to you:—

The question is: whether a fee for “ kearing” is chargeable
on & judgment summonsg suit, on which the defendaut has

P.S.—In a great many copies of the Division Court Act of | been “ examined” by the judge, according to summons.

May 30th, 1853, in the clause above mentioned, the words **in |

At the last sittings of this Court, a professional gentleman

which the cause of action arose,” has been left cut by some ! asked me whether I charged o hearing fee on such suits, and
error of the printers, from which cause 1 suppose the differ- [ Upon answering the question in the affirmative, he told me that

ence of opinion has arisen.

I was wrong. The reasons he gave are, that because the de-
fendant had been compelled to attend and give answers to cer-

[As a general rule, the cause of action arises where the ! tsin questions, under a penalty of being committed if he failed
goods are sold and delivered. If the notes taken were made | t0 attend and give such answers, this did not constitute

specially payable at the particular place, * and not otherwise
or elsewhero’” the action might probably be brought in the
Division in which such place was sitwate—~Eps. L. J.}

To the Fditors of the Law Journal.
Loxpoy, C.W., February 15th, 1859.
Gextreuey,—IHaving {frequent communications with the
several Division Courts in the transmission of summonses and
transeripts, and returns thereon, I find fees charged that are
not in the table of fees.  You will please to state if the follow-

ing fees can, in Your opinion, be sustained ; and whether as a | &

general rule, any fee not expressed in the schedule can be
charged, even though the service be performed.

CLERK:

1. Returning foreign summons, in addition to fees for s. d.
receiving, service, and affidavit .veeeeeeeeveenrerineiane. 0 3

2. Transmitting papers, such as applications for new
trials, &c., 10 Judge.ccvieirerrniecevicicnrenrecrensonesens 1

3. Administering oath, or swearing witness ...e.ceeeeee 1

BAILITF:

4. Mileage on summons not served, but actually travelled.

5. Mileage on same execution, every journey bailiff goes to
defendant to cffect o settlement,

6. Poundage, in addition to fees for levy and mileage on
executivns where there s 2o actual sale, but o stay from plain-
tiff, or settlement between the parties, or amount paid to the
bailiff in cash.

7. Fees for a bond, when it is an agreement to receipt or
deliver property when required.

8. Fees for notices of sale under exceutions, and not on
attachments.

Your inserting the above with your opinion thercon will
oblige, A Crerk.

0
0

{Where a service is required by statute to be performed by !

an officer and no fee is attached, the service, as a general rule
is to be performed gratuitously.

“ hearing” in the meaning of the Act, and that therefore it
would be wrong to charge o hearing fee.

Witk due deference to that gentleman’s superior knowledge
of the law, I must confess that I did not sec the force of his
argument.

The tariff has e > in fees chargeable for undefended hear-
ings and for defenued hearings, and as the taxing officer, I
cannot call an examination of a defendant under & judgment
summouns any thing else but *‘ a hearing.”

The questions asked of the defendant and answered by him
are heard by the judge, and according to them the judge
ives his order, which in my opinion constitutes a hearing, and
if the defendant denics or contradicts statements made Ly the
plaintiff respecting the matter at issue, then it might be ~oxn-
strued ** @ defended hearing.”

To omit charging a fee for hearing in any suit brought be-
fore the judge in the Court, would in my opinion be incorrect,
it being a fee belunging to the fee fund over which the tasing
offcer has no contronl, and since, on a judgment summons
suit, the fecs for entry, summons, service, mileage, &ec., are
charged ; I sce po reason for omitting the fee for hearing. In
rule 27, it ie even laid down that on withdrawal in open court,
a hearing fee shall be charged unless otherwise ordered.

However notwithstanding my present opinion, I am always
open to conviction, being aware that laymen frequently err in
construing the statutes, which when interpreted by profession-
al gentlemen havea very different meaning, and I therefore beg
to ask your opinion on this suhject.

With refercnce to the Bailif's fee for attending to swear as
mentioned by your correspondent, J. IL., page 33, of last num-
ber, I beg to state, that in Vol. II, page 42, there tsan opinion
expressed and in Vol. 11, page 177, your correspondent, M,
P. E., mentiouns his practice.

This fee of one sinlling for attending to swear has been the
subject of correspondence between several clerks, and I have
had an opportunity of hearing the views of others.

The words in the tariff': ““out of the division” arc generall
interpreted to mean “out of the division of the Bailiff” but
from this opinion, I have always differed ; my construction is

I “ out of the ditision from whick the summons was issued.”” Ac-
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cording to this interpretation, I have allowed the Bailiff of this
division, tho above fee on all those summonses served by him,
that were ** sent” to this office for service, whether the defend-
ant happened to be served in this_division or not, aqd also on
all those summonses issued by this Court, and by him served
out of this division. . .

= The several clauses in the Division Court Acts relating to
gervice out of the division, appear to me to show that the
Legislature entertained the view that BailifP’s, strictly speak-
ing, are only made Bailiffs for cheir respective divisions and
not fur the whole County or Province; but that in cases of
emergency or for facilitating the business of the Court, and for
the moure effectual operation of the Acts, they are also allow-
ed to effect service beyond the limits of their respective divi-
sion. The last Act, (1855) distinctly states in section 2,that a
Bailiff shall not be required to travel beyond the limits of the
division for which he is Bailiff, which I think confirms my
view. Ifthen it was suppused by the Legislature that, asa
general rule, Bailiffs do not travel beyond the limits of their
respective divisions, but that suits entered, where defendant
resides in another division, are sent to that division for service;
and for attending to swear to such service the Bailiff shall re-
ceive a fee ; then the meaning of * out of the division” does not
allude to the Bailiff but to the Swmmons. If the Bailiff rerves
a summons without the limits of the division for which he is
Bailiff, and such summons has been issued in another Division,
then he is certainly entitled to the fee, as long as it remains in
the tariff, (whether he performs an extra duty or not is not for
the taxing officer to investigate, ) for that summons is served not
only out of the division from which it was issued, but also out
of the division for which he is Bailiff. On a ¢ firetgn sum-
mons,” if served by him, he is entitled to the same fee, since
it was issued in another division, and it is but reasonable that
a fee be allowed to him since these summonses often require
his immediate attention. e has often for onesingle summons
to attend at the clerk’s office to make affidavit of service. These
summmones sometimes come at a time when he is otherwise
engaged for his own Court, and for his extra trouble and loss
oltl‘ ti;ne he should be paid, and I think the Act fully authorizes
the fec.

Owing to a difference of opinion on this subject, Letween
several of my correspondents and myself, I asked the question
in the Law Journal, Vol. I, page 41, to which (on page 42)
the answer was given, which slightly differed with my own
practice. In thespringof 1857, the same question again came
up and was submitted to the judge who ruled:

That the Bailiff be allowed the fee of one shilling for the at-
tending to swear to every affidarit of service of summons, when
such summons had been served vut of the division from which
it had been issued.

Respectfully yours,
Orro Kiorz.

[Our correspondent thinks beforohe writes and understand-
ing his subject, expresses himself well acd to the point, In-
deed he leaves us little to say.  We have no doubt at all that
a hearing feo is chargeable. There is a hearing and & very
important one too. The 93rd section of the Disision Courts
Act, even speaks in ferms of a bearing. The words are the
Jjudge * before whom such aummons shall be keard.”

To the Editors of the Law Journal.
GexTLEXEN,—Your opinion on the following will oblige.
CASE No. 1.

A. is Bailiff of a Division Court, and an execution is placed
in_his hands against the goods and chattels of B., and under
it he scizes property which he leaves on the premises of B.,
taking n bond that the same would be delivered up when de-
manded. In the meantime the Bailiff advertises the property
for sale ; and on going to the defondant’s premises it is given

up to bim. The Bailif' exposes the property to sale; but for
vant of bidders postpones it and re-udvertises it, leaving it
still in the defendant’s possession. A. then, in pursuance of
his last nutice, gues again to the premises and effects o eale
under the execution.

Querre. Is the Bailiff entitled to mileagetaxable against the
defendant for going to sell, and. for mileage going to sell aftor
the postponement ?

CASE No. 2.

A. is Bailiff of a Division Court, and an execution is placed
in his hands against the goods and chattels of B., and under
it he goes to B.’s premises to make a seizure, but finds no
property, it bemng conceunled, and place of cuncealment un-
known to the Bailiff. A. is afterwards informed where tho
property is, and effects a seizure and sale.

Quaere. Is the Bailiff allowed mileage for going fo make
a seizure which he did not cffect, as well as for going to make
the seizure which he effected : and in short is a Bailiff entitled
to mileage for going fo sell in any case?

A CouxTty JuUbGE.

CASE No. 1.

[ The fair reading of the law seems to us to warrant the con-
struction that mileage necessorily travelled tu enforce an
execution may be allowed.

Suppouse a defendantreside ten miles from the Clerk’s office ;
the Bailiff goes to this house to cofurce the execution, and
finds in the defendant’s possession property which it would
bo difficult to remove, or the removal and keep of which to the
day of salo would eat up half the property available. It would
certainly be serving both plaintiff and defendant to allow the
property to remain in the possession of the latter till the day
of saic; and in practice the Bailiff usually dves so, upon being
properly secured for its forthcoming.

At the time of seizure the Bailiff puts up advertisments for
sale and leaves for the performance of his duty on other mat-
ters elsewhere. When the day of sale arrives he must of
necessity be present to sell the property and in doing so he is
acting in the enforcement of the execution. .

In the case put our opinion is that the Bailiff would be fair-
ly ontitled to milcage fur his three trips—all necessary to
enforce the process of exveution.

CASE No. 2.

Wo think the Bailiff is not entitled to mileage, as against

the defendant for going to make the seizure which he did not

effect. The latter part of the query is answersd in case No.
1.—Ebps. L. J.]

THE MAGISTRATES’ MANUAL.

BY A BARRISTER-AT-LAW—(CoPrrIGut RISIRVED).
Continued from page 35, Vor. V.

SuPPLEMENT—SUuMMARY TRIALS—COMMITTAL.

If the person charged confess the charge, orif the Re-
corder or Police Magistrate after hearing the whole case for
the prosecution and the defence, find the charge to bo
proved, then he may convict and commit the offender to
the Common Gaol or Ilouse of Correction, there to bo
imprisoned with or without hard labour for any period not
exceeding three calendar months. *

Form of Conviction.—The conviction may be in this
form :

— ——, To wit:

Be it remembered that on the —— day of —— in the yerr of
Our Lord —— at —, A. B, being charged before me the un-

* 20 Vic., cap. 27, sce. 1.
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dersigned ——, of the said City, and consenting to my deciding
upon tho charge summauily, is couvicted before me, for that he the
said A. B, &c., (stating the offence, and the time and place when and
where commutted) ; and Ladjudge the said A, B., for his said offence,
to be imprisoned in the —— (and there kept to hard labour) for
the space of ——
Given under my hand and sgeal, the day and year first above
mentioned, at —— aforesaid.
J. 8. [L. 8.]

Dismissal—On the other hand, if he find the offence
not proved, he is to dismiss the charge, and make out and
deliver to the person charged a certificate under his hand,
stating the fact of dismissal. §

Form of Certificate—The certificate may be in this
form :

— ——, To Wit:

I, the undersigned, —, of the City of ——, certify that on
the — day of —— in the year of Qur Lord ——, at —— afore-
said, A. B., being charged before me and consenting to my decid-
ing upon tho charge summarily for that be the said A. B., &ec.,
(stating the offence charged, the time and place and when and where
alleged to have been commutted,) 1 did, having sumnmarily adjudica-
ted thereon, dismiss the said charge.

Given under my hand and seal, this —— day of —, at ——

aforcsaid.
J. S. [L. 8.]

Discretionary power—~If the person charged do not
consent to have the case heard and determined, or if it
appeer that the offence is one which owing to a previous
conviction of the party charged, is by law a felony ; or if
the Recorder or Police Magistrate be of opinion that the
charge is from any other circumstances fit to be made the
subject of prosecution by indictment, rather than to be dis-
posed of summarily, he instead of summarily adjudicating
thereon may deal with the case ministerially—that is com-
mit the accused for trial in a higher tribunal. So if
upon the hearing the Rocorder or Police Magistrate be of
opinion that there are circumstances in the cas2 which
render it inespedient to inflict any punishment, he is
empowered to dismiss the person charged without proceed-
ing to a conviction f

Duty when accused pleads guilty.—When any person is
charged before any Recorder or Police Magistrate with
simple larceny, (the property alleged to have beeun stolen
exceeding the value of five shillings) or stealing from the
person, or larceny as a clerk or servant, and the evidence
when the case on the part of the prosccution has been
completed is in the opinion of the Recorder or Police
Magistrate sufficient to put the person charged on trial for
the offence with which he is charged, it is the duty of the
Recorder or Police Magistrate if the case appear to him
to be one which may be properly disposed of in a sum-
mary way, to reduce the charge ioto writing and to read it
to the person, and then ask him whether he is guilty or
not of the charge. If be say guilty, the Recorder or
Police Magistrate is thereupou to cause a plea of guilty to
be entered upon the proceedings, and to conviet him of
the offence and commit him to the Common Gaol or House
of Correction, there to be imprisoned with or without hard
labour, for any term not exceeding six calendar months. It
is, however, also the duty of the Recorder or Police Magis-
trate before he asks guilty or not guilty, to explain to the

* 20 Vic., cap. 27, 8¢ec. 1. 20 Vic., cap. 27, ~cc. 1.

person charged that he is not obliged to plead or answer
before him at all, and that if he do not plead or answer he
will be commiitted for trial in the usual course, *

Lorm of Conviction.—When there is 2 plea of guilty,
the conviction may be in this form:

— ——, To wit:

Be it remembered that on the —e— day of —— in the year of
Our Lord ——, at —— A. B., being charged before me the under-
signed ——, of the said City, for that he the said A. B., &c., (stat-
ing the offence, the time and place when and where committed) and
pleading guilty to such charge, he is thercupon convicted before
me of the said offence; and I adjudge him the enid A. B., far his
said offence, to be imprisoned in tho ~—— (and there kept to hard
labour) for the space of -——

Given under my hand and seal, the day and year first above
mentioned, at — aforesaid.

J. 8. (L. 8.3

Jurisdiction wchen not dependent on consent.—In the
case of any person charged within the Police lmits of any
city in the Province with therein keeping or being an
inmate or habitual frequenter of any disorderly house,
house of ill fame, or bearding house, the jurisdiction of
the Lecorder or Police Magistrate is absolute, and not
made to depend on the consent of the party charged nor
is it neeessary to ask the party whether he consents to be
tried.

Lrivileges of accused.—1n every case of summary pro-
ceedings, the accused is to be allowed to make his full
apswer and defence, and to have all witnesses examined
and cross-examined by counsel or attorney.

e —

U,
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C. REPORTS.

QUEEN’S BENCH,
Reported by C. RopiNsoN, EsQ., Barrister-al-Law.
TRINITY TERM, 1855,

Sivrsoxy v. Tas GREAT WESTERN RaiLway CoMPANY.
20 Vic., ¢k, 12—Construclion of —Ilorse Mlled on railway.

The plaintiff, as constable, seized a horso undor » distress warranot, and put him
ip the stable of an inn  The horse escaped to the road, und bhaving got upon
the rmlway owing to defeets in tho cattleguards, was killed at some distanco
from the point of intersection.

Held, that under tho 20 Vic, ch. 12, the borse was unlawfully upon the highway,
and having got thence upon the track the company were pot responsible, not-
withstapding the defect in the cattle-guards. R

Held, also, that althongh the horse was upon tho road without the plaintif©s know
ledge or permission, yet ho was neverthieless thero unlawfully, for the statute
obliged the plajotiff to prevent bim from being there.

Semble, that tho statute docs not take away the right of action in those cascs only
wlicre the animal §3 killed at the very pojot of intersection

Semlle, also, that the plsintiff had sufficient property 1o the borse to entitle him
to sue. -

On appeal from the connty rourt, the procendings must de certified, and the case
s¢t dawn for argument, in the term after delivery of judgment there.

Appeal from judgments given by the judge of the county court
of the county of Lincoln. 1st. Upon ademurrer. 2ndiy. Indis-
posing of & rule nisi for & pew trial on the law and evidence, and
for misdirection, which rule was discharged with costs, and the
verdict given for the plaintiff for £25 was allowed to stand.

Irving, for the appellant.  W. Eccles, contra.

In addition to the cases referred to in the judgment, the follow-
ing were cited: Wallis v. Manchester, &e., R. W. Co., 14 C. B. 213 ;
Dovaston v. Payne, 2 H. BL. 827 ; Cort v. The Ambergate, &c., R.
W. Co., 17 C. B. 126.

The facts of the case sufficiently appear in the judgment.

Rozpissoy, C. J., delivercd tho judgment of the court.

* 20 Vic., cap, 27,scc. 4. 1 22 Vic,, cap. 27, sec. 2, sub sec, 1.
t 20 Vic., cap. 27, sec. 3.
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The appeal from the judgment given upon tho demurrer the
court were inclined to think was not in time, according to the‘
statute (sec Ru‘tun v. Vandusen, 10 U. C. R. 620), and they there-
fore dismissed the appeal, with costs, remarking that the failure |
of the appeal from that judgment was of no consequence as re-
garded the merits of the case, for that tho same poict that was
presented by the demurrer came up also upon the rule.

The facts, as proved at the trial, are thus stated by the learned
judgo of tho county court in his judgment : ¢ The plaintiff, as o
constable, scized the horse in question for echool rates, under a
warraut issued against the personal property of onc Jabez Wills, |
and removed the animal to the stable of a public innkeeper, where -
it was secured in the usual manner, and remaioed until the day fol-'
lowing. On the latter day it was discovered that the animal was |
goue, and the plaintiff went in search, and on the next day after
missing the horse his dead body was found on the defendanty’
railway, about one-quarter, or one-third of a mile to the westward
of the interscction of the town line between Louth and Clinton
townships, which town line runs north and south, and the railroad
east and west. Two legs of the horse were broken, and the body
was fifteen or twenty feet from the track, down & small embank-
meat.

«The cattle-guards, at the intersection of the town line road |
with the railroad, ut the east and west sides of the public road,
were not sufficient, particularly on the west side, and cattle could |
cross from the main road to the railway track, in consequence of
carth recently excavated by labourers in the work, which coverad
the cattle-guard, and made a passable track for personsand cattle.
No foot track appenred of auy animal on this cressing or earth
track, but the marks of horses’ feet were followed up near to it.

¢ The nnimal escaped from the stable of the innkecper, and was
not at large by any act of bis, or of the plaintiff, but had broken
away.

¢ Cattle and horses are not allowed to run at large in Louth,
but are prohibited by municipal regulations.”

¢ In the declaration it is not chaiged that the accident aroce
from any wilful misconduct or negligence of the defendantsin driv-
ing their railway train; but the complaiant is, that the defendants
neglected to comply with the duty imposed upon them by the
statute, of fencing in their track, and making proper cattle-guards
to preveat cattle straying from the highway upon the railway track
at the point of intersection, and that in consequence of that omis-
sion the plaintiff’s horse escaped from him *¢ without his permission
or defavlt, and being then lawfully upon the said highway. without |
th  iatiff’s permission, near to the defendants’ railway at the
point aforesaid (1. e, at tho point of intersection), strayed and
escaped from the said highway upon the line of defendants’ rail-
way off the said crossing and point of intersection of the railway
with the highway, and was, whilst on the line of the said railway
beyond the said point of intersection, run against and over, and
killed by the locomotive and carringes of the defendants then pass-
ing on and along the said railway.”

The defendants pleaded—1. Not guilty.

2. That the plaintiff was not possessed of the horse.

8. That the plaiatiff°s horse was not at the time lawiully upon
the highway at or near the point of intersection, but was then un-
lawfully at large upon the highway at the point of intersection,
and not in charge of any person to prevent his loitering and stop-
ping upon the highway at the point of intersection, contrary to the
provisions of the statute in that behalf-—namely, the 20 Vic., ch.
12, sec. 16.

The plaintiff joined issue upon these pleas.

It was objected by the defendants’ counsel at the trial, that the
plaintiff, being werely in charge of the horse as bailiff, and having
no interest in the horse, was not the person who should have sued
fort! injury: that Miller, the owner of the horse, should have
bro. the action, And the plintifi’s counsel objected, that the
evidence shewed that the plaintiff did not permit the horse to be at
large on the bighway contrary to the statute, for that the horse,
got out of the stable in the inn without his knowledge, and without |
any negligence on his part, wherefore he contendzd the plea was
not proved.

The judgo overraled both these objections.  He said he should
for the time determine that when the statute 20 Vic., ck. 12, sec.

16, provided ¢ that no horses, &c., shall be permitted to bLe at
large upon any highway,” it did not mcrely mean that no one
should designedly turn his horse looso upon a highway near a
a rai.way crossing, or should knowingly allow him to go there;
but that tho act made it his duty to take care that his horso should
not be permitted—that iz, sufered—to get upon the highway.
Aund a3 to the plaintiffi’s right to bring the action, he considered
that the horse being by the plaintiff’s seizure of him in his custody
and possession, he bad a special property in him sufficient to en-
titlo him to sue.

The learned judgo of the the county court, Mr. Camplell, then,
in an claborate judgment, which is before us, took a view of tho
casc upon the mernits ; and, with a degree of care aud ability which
entitles Ins opinion to much weight, reviewed the many cases which
have been decided in Eungland, und in this country, arising out of
injuries received by horses or cattle upon ruilways; and his ex-
amination of the scveral decisions brought him to the conclusion,
that, unless they were protected by the recent statute 20 Vio., 12,
sec. 16, the defendants, under the circumstances of the case, must
clearly be liabie, on the principle affirmed in the English case of
Fuawcett v. The York and North Midland &. . Cu. (16 Q. B. 610},
and acted upon in scveral cases in our courts; namely that thede-
fendat:ts not having fenced in their track from the highway, and
not having constructed proper cattle-guards at the crossing, the
horse was on the road lawfully as against the company, and escaped
thence in consequence of their neglect of the duty which the Jaw
had imposed upon them.

He cousidered, therefore, that the only question he had to de-
termine was whether the statute placed the defendantsia any better
situation, and he held that the 16th clause of the statute would not
protect them, because it applied only to cases where the cattle,
&ec., are killed at the point of intersection. This was the view he
took of the effect of the statute, having only its language to guide
him, for it is a peculiar provision in our Ruailway .J\ct, and no de-
cision had yet taken place on it; and taking such view he deter-
mined that the defndants were liable, and he sustained the verdict.

We believe the learned judge wae correct in supposing that the
question he had to deal with was & new one, though the same point
as to the effect of the late statute 20 Vic., ch. 12, in cases of this
kind had been presented to us in the case of Ferris v. The Grand
Trunk Rarlway Company, in this court, which was argued in the
same term, andin which we have given judgment against the plain-
tiff°s, and for reasons which equally apply in the present case.

Wo do not take tho question to be merely whether the statate 20
Vic., 12, sec. 16, deprives the plaintiff of his right of action by
these words, ¢¢ And no person, any of whose cattle so at largs shall
be killed by any train at such point of intersection, shall have any
action against any railway Company in respect to the same being
so killed.” Itis necessary, we think, to look further. The whole
object of the act was to secure the public as much as possible
against accidents that might happen to Railway trains from col-
lision or otherwise. It could be of no consequence in a case like
the present, if the train bad been thrown off the track by meeting
the plaintiff's horse, whether the animal was met upon the track
at t'e point of intersection or elsewhere upon the line. The legis-
Iature, when they were passing the act, were no doubt aware that
at cvery intersection of a highway with a railway track there
would be eattle guards, becausc the law had provided for that, and
they would naturally infer that if an animal getting on & railway
from a highway should be caught by a train, it would be upon the
road at the point of intersection; and we dare say they used the
words which we have just quoted from the act, meaning no more
by them than this—that if any animal shall be permitted to be at
Iargo upon & highway near & railway crossing, and not beiog in
charge of any person, shall get from the road upon the railway
at o crossing, and be killed, the owner shall have no action. On
the other baund the language of the clause in this part is perfectly
plain and explicit, 50 much so that we do not think it can be said
to take away the right of action in terms, except in the case where
the animal is kitled at the point of intersection.

Bat that, it scems to us, is not the whole question, for still the
statute has the effect of making it unlawful for cattle to be per-
mitted to be at large upon any highway within half a mile of the
intersection of such highway with a railway or grade, unless the
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samo shall be in charge of some person. Againet that the prohibi- | «Ifin the present case tho plaintiff’s cattle kad ariyht to be on the
tion is positive, and we agree with the learned judge that the word | raslway, the plaintiff has a remedy, by an action on the case
¢ pernutted ™ as used in the act, does not mean that the owner of | against the Company for causing the engine to be driven in such
the animal shall not voluntarily and designedly permit it to, a way as to injure that right.* * If the cattle were altogether
be on tho highway, but that at his peril it must not be permitted | wrong-doers, there has been no neglect or mieconduct for which
to be there under such circumstances. It makes no difference | the defendants are respousible. If the cattle had an excuse for
that this plaiutiff, who sues as having a special property in the | being there, as if they had eseaped through defect of fences which
horge, having charge of him at the time, did not turn him out on | the Company should have kept up, the cattle were not wrong-doers ;
the road, or let him out of the stable, intentionally or cavelessly, | they bad a right to be there; and their damage is a consequent
for he was bound to take care that the horse should not be suffer- | damage from the wrong of the defendants in letting their fences
ed to get upon tho highway near a railway crossing—in other | be incomplete or out of repair, and may be recovered accordingly
words, it was hisduty to prevent it for tho safoty of persons travel- | in an action on the case.”
ling along the line, If this was correctly said, then, mutatis mutandis, it determines
Then the statate, it is to be considered, amounts to a direct and | the present case.  If the horse was lawfully on the road at the
positive prohibition against any such animal being found upon & puint of intersection, and had strayed from there upon the rail-
road in such o situation without some one being in charge of him, | way because the cattle-guard was defective, bis owner would have
and the plnintiff’s horse clearly violated that probibition, for he | been in as favourable a position as he would have been if s horse
got from the road upon the railway at the crossing. Having so had escaped from his own ficld upon the railway track for want
got upon the railway he was there unlawfully, and hisowner must | of a fence between such field and the railway which it was the duty
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take the consequences of any accident that happened to him from
tho moverent of the trains, where no wilful miscorduct or negli-
gence in managing the trains is complained of.

Tkere is no room in this case for such doubts ng were expressed
by the judges in Fuaweett v. The York and North Midland R. W,
Company (16 Q. B. 610), as to whether the animal was or was not
lawfully upon the highway from whence he got upon the railway.

If this horse had wandered from the rozd into an adjuining farin,
and had got from thence upon the railway for want of a sufficient
fence between the track and that farm (such farm not belonging
to tho owner of the horse), his owner would have been disabl-}
from recovering, hecause the company would be entitled to say to
him, ¢ It is no excuse for you that we have no fence between our
railway and that other man’s farm. Such a fence would be re-
quired for keeping in his cattle, but was not necessary for protect-
ing your borse at that poiut of our line, for he had no business to
be where he was.” It can be no stronger reason in support of the
plaintiti’s right to recover (to say the least), that if the company
bad had a perfect cattle-guard that could not bave been passed,
his Liorse could not have been killed just where he was, though he
might have beea killed at the point of intersection, if being left to
his own guidance he had not continued to wander along the high-
‘way instead of taking to the railway track.

On the part of the defendants it may be urged that the cattie-
guard was not made specially to confine the plaintiff’s horses or
cattle, but to keep the rsilway clear from any animal that might
be passing lawfully or unlawfully along the road which crosses it:
that the plaiatiffi’s horse was unlawfully on the road, aud must
therefore have been unlawfully on the railway track, having gone
uponit from theroad. o had no business on any partofthe track
more than any person would have to go into his neighbour’s yard
because he sees the gate open, and the horse being on the rail-
way, was not excused by any defect in the cattle-guards of which
the plaintiff had a right to complain more than the rest of the public

The . ..sgression of the law, which brought the horse to the
point Of intersection, was not done away with by his having passed
the cattle-guard, if the evidence had been clear to shew that he did
80; thatonly enabled him to get further upon the road. Ifthehorse
had crossed from the plaintiff’s ficld to the railway for want of a
fence which the Company wasbound to keep up between themselves
and the plaintiff, then it might have been held that the horse was
lawfully on the railway track as regarded the Company. But being
first unlawfully in the road within half-a-mile of the crossing, where
hie had no right to bo unattended, he got from that road to the
Compauy’s raiiway ; and upon the principles of the common law, as
1aid down in the case of Ricketts v. The East and West India Docks,
&c, B W. Co. (12C B. 160), it could be no excuse to his owner,
that if there had been a good cattle-guard, the horse could not
have advanced to that part of the railway on which he happened
to be killed. As was said in that judgment, ¢ No man can be
bound to repair for the benefit of those who have no right.”

In the circumstances of this case, it appears to us that the lan-
guage of tho court in Sharod v. The London and Norlh Western
Railway Company (4 Ex. 580) is precisely applicable. In thelat-
ter part of Baron Parke’s judgment he thus states the principle,

, adjacent lands.

of the Company to heep up; but beingin the road, and unattended
at the point of intersection, in dircet viviation of an act of Parlin-
meunt, and straying from thence upon the railway over the insufli-
cient cattle-guard, lus owner is in no more favourable position than
he would have been if the horse had broken into bis neighbour’s
farm and had wandered from thence upon the raitway by reason
of there being no fence kept up by the Company betwcen their
track and that neighbour’s farm.

For all that it appears the railway was well inclosed from the
1t is clear that the borse strayed on the track
from the highway, where he had no right to be, and he could not
Lave been on the track at all if he had not been first in the high-
way, contrary to the actof parliament.

We are of opinion, thercfore, that the plaintiff has no right of
action, not because the express words of the 16th clause extend to
this case, where it says that the owner of an abimal killed at
the point of intersection shall not under such circumstances have
an action, but because upon the principles of tne common law that
consequence follows, on account ¢f the horse having got upon the
railway from a place where he had no right to be, and had there-
fore no excuse for being on the railway at any point, and was as
wrongfully there on one side of the cattle-guard as bo would have
been upou the other.

1o our opinion, thercfore, the judgment should be reversed, and
& new trial granted without costs.

Judgment below reversed.

Tre MusicrpaLity oF THE Towssmpr or SARNiA v. Tae Grear
WESTERN RaiLway ComPANT.
Injury to Highway—Action by Municipality—~Pleading.

The plaintiff, a towuship municipality, 1o their declaration alleged that they
wore proprictors of a certain public road between the fourth and 6fth concessiona
of aaid townsbip, and complaiged that tho defendanta in constructiug their
railway, so negligently and unshilfully made certaln drains that great injury
was thereby occasioned to the plaintiffs’ safd road, and they were compelied to
oxpend large sums of money fo repalriog the same.

Held goud, on demurrer, as showing o speciat iojury to tho plaintiffs sufficlent tc
sustaia the action ; for though as a municipahity they were not proprivtors of
tho road, yet it might havo been purchased by them from some jolnt stock com-
paby, or otherwise.

The declaration alleged that the plaintiffs were the proprietors
of o public road and lighway, in the township of Sarnis, in the
County of Lambton, and situate between the fourth and fifth con-
cessions of the said townslup, and passing from the eastward to the
westward, between the said concessions ; and that the defendants
were the proprictors of & certain railway, called the Great Western
Railway, situate and extending also from the eastward to the west-
ward, across, the said township, to the south of the said rond of
the plaintiffs : that there was a certain drain or water-course along
the south side of the said railway, which was fillad and supplied
with water from the adjoining swamps: that there was a certain
other drain or water-course made by the plaintiffs along and near
the south side of the said road of tie plaintiffs, by means of which
the said road was, and of right shoukl have continued to be drmg~
cd, nnd rendered free of stagnant water: that there was certain
swamps or picces of land covercd and overflowed with water be-
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tween the said road of the plaintiffs and said railway of the de- . course the declaration woulld be bad on demurrer ; but we cannot
fendants, the water whereof had always remained aad flowed in | hold that tho plaintiffs’ statement is on the face of it untrue, for
and through said swamps, without overflowing or injuring in any . wo cannot tell that tho. road spoken of may uot be one of those
way the said road of the plaintiffs, or any part thereof, &e. Yet roads made under the Joint Stock Road Company Act, 16 Vie. cap.
the defendants, well knowing, &o., and contriving, &c., malicious- | 190, or.the previous statutes, and now owned by tho municipality
ly, uniawfully, negligently and unskilfully, made and caused to | of Sarnia, in which case the municipality would be bound to keep
be made certain other draivs and water-courses, out of and from it in repair; and so they have suffered a special damage, if the
tho smd drain lying slongside the said railway as aforesaid, and | defendants have, by their misconduct in acting upon the prwers
cut, extended, and opened tho same, and still keep the ssmeopen, given by their charter, occasioned ununecessarily the injury core-

through and across the swamps and lands overflowed with water

Jast aforesaid, and until they reached tho said drain of the plain-

tffs, and joined and intersected the same, and by and through the
said drains so made by tho defendants as last aforesaid, large
quantities of water, which betore then had flowed in tho said
drain of the defendants alongside the said railway, were caused to
run into the said drain of the plaintiffs; and also, and by means
of the said drains of the defendants, the waters of the said swamps
were diverted and carried from, and prevented from running aud
flowing in their natural courses, as they otherwise would have
done, and were carried into the said drain or water-course of the
plaintiffs, so that the waters in the said last meationed drain were
rased, and by the means aforesaid caused to overflow the said
road of the plaintiffs for a long space of time, and by reason of the
waters so brought down and discharged by the said drains of the
defendants, the said road of the plaintiffs was rendered wet and
soft, and unfit for travel, and was greatly injured ; and tho plain-

tiffs were compelled to expend, and necessarily expended large .

sums of monay in repairing the said road, and repairing the in-
Jjuries which had been done thereto, and in rendering the said road
fit to be used and travelled upon as a highway, as it before had
been used and travelled upon; and also were compelled to espend
o large sum of money in enlarging their said drain, in order to
carry off tho water so discharged upon their said road by the said
drains of the defendants as aforesaid, and in order to preserve the
said road from being injured by the said water so discharged, and
to prevent the said water from coming and continuing upon the
said road.

The defendants demurred, assigning for causes of demurrer:

1. That the plaintiffs show no specialiojury to themselves, apart
from tho injury to the public in general.

2 That the cause of action stated is the subject of an indict-
ment only, and not of an action of damages.

Connor, Q. C., for tho demurrer, cited Streetsville Plank Road
Co. v. Hamilton and Toronto R. . Co., 13 U. C. R. 600.

Prince contra, cited 16 Vic., ch. 190, sec. 25.

Ropixsox, C. J.—I donot find any such provision in our statutes
respecting concession lines or other public allowances for roads in
townships, as is countained ia the statute 13 & 14 Vie. cap. 15,
respectiug public roads within cities and incorporated towns: that
is, vesting tho roads in the municipality, and makiog it their duty
to keep them in repair, and providing & remedy for tho neglect of
that duty.

The only objection taken to the declaration by the defendants is,
that the injury complained of is of such a nature that tho only
romedy is by indictment for nuissnce, for that the plaintiffs show
no special damage accruing to them in a particular manaer, which
should give thom & greater right to sue in a civil action, than all
persons having occasion to use the road would bave. I think that
objection to the declaration does not lie, for that the plaintiffs do
show & peculiar damage to them from the injury complained of,
for they allege the road to be their own, aud that they were com-
pelled to expend large sums of wmoney in order to repair tho road
and secure it against further injury from tho water, which they
say the defendants brought upon their road from the wrongful,
negligent, and unskilful manner in which the defendants con-
structed their rail ay.

That certainly is a damage suscained by the plaintiffs in parti-
cular, aad not in common with all tho other inhabitants of the
county.

The plaintiffs aver the road to be theirs, and that they were
obliged to make the repairs spoken of.  All this they would have
to prove apon the trial; that is, if the defendants chosoe to traverso
their statements.

If we could say that the avermeats could not be true, then of

plained of.

Judgment must, I think, be given for the plaintiffs, but the
dgfendnnts may amend by pleading within a fortnight on payment
of costs.

McLraAx, J.—The plaintiffs complain of an injury to a road, of
which they aro prupreectors; aud if they are in fact the proprictors
, of the ruad, *liey certainly in their declaration show a good cause
of action. ¥e cannut assume thatthoy are nut pruprietors, though
, we are aware that the municipal corporations are not proprietors
, of the several rvads which they are bound to repair and keep in
, order. The road stated in the declaration, for aught we can at
present know aboweat, may be a plank or macadamized road, made
; by a joint stock cumpany, and since purchased by the municipality.
In such a case I incline to think that tho muuicipality could sue
) for any injury as tho proprietors of the road, in the same manner
and to tho same extent as the compaoy by which the road was
, originally constructed.

If the road is in fact an ordinary road on the concession line
between two concessions, aud the plaintiffs kave no interest in itin
y any other way thun as representing the township, and exercising &
y generel superintendence over the public roads, the defendants can

put in issue the nght of property of the plainuffs, and prevent their
recovery. At present Lthink the declaration discluses a good cause
of action, and that the plaiatiffs are entitled tv judgment.
Burxs, J., having been absent during the argument, gave no
Jjudgrent.
Judgment for plaintiffs on demurrer.

STANDLEY AND Tie MUSICIPALITY OF VESPRA AND SUNNIDALE.
By-lawo—Deliryy—Refusal to quash.

Upon an application to quash a by law establishinz a road, whero two years had
bocn atluwed to elapse, and money had been expeanded under it, the objectiuns
not being clearly established , the court refused to interfere.

Qurre, as to tha pawnr af tha caurt to quash for objections not appearlng on the

faco of the by-law.

D>’ Aarcy Boulton obtained a rule on the muaicipality of Vespra
and Suunnidale, to show cause why their by-law No. 87 should not
be quashed. Firstly, because, the said by-law being passed for the
establishment of a road in the towuship of Sunnidale, no notice was
given of the intention to pass it, by posting upnotices to that effect,
as the suatute requires; secondly, becauso the road passes through
;.he orchard and bara-yard of the applicant, which is contrary to
aw.

The by-law was passed on the 26th of July, 1856, and it laid out
the road established by it, by courses and distances, definitely and
precisely.

Read sbowed cause, and cited Lafferty and The Municipal Coun-
cil of Wentworth and IHalton, 8 U. C R, 232,

Boulton, contra, cited Dennis v. Hughes et al, 8 U. C. R. 444;
Hodgson and The Municipal Council of York, &c., 18 U. C. R. 268.

Ronixsox, C. J., delivered the judgment of the court.

We have read the affidavits filed on hoth sides. There is nothing
wrong on the face of the by-law. Looking at it, therefore, with-
out the aid of any extrinsic information, we cannot say that it is
cither wholly or in part illegal, and therefore subject to be quashed
by this court under any power expressly given to us by tho muaicipal
acts. But the applicant complains that it is nevertheless illegal,
by reason of something exirizsic and not appearing on the face of
the by-law.

It was passed, be alleges, without the requisite notice being
given of the intention to pass it, and moreover it runs through his
orchard and barn-yard. He must bave knowa both those objec-
tions at the time, yet he has allowed two years to pass without
complaining, and in the mean timo cxpense has beem incurred by
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the council and by individuals in apesing the road established by
the by-law,

A3 to the notice, it i awara by many pereons, and not denied by
himself, that he knew well of the application, and was present in
the conacil whken the measure was discussed, and tho by-law in
progress, and that he was heard upon it.  There is proof, more-
over, that patice as requived by law was given; and what is
stronger than all against his application, that ke was himself onv
of the appliconts for the very line of road as it hios heen cstab-
lished, signed the petition for it, and pointed out 1o the surveyor
the course which he desired 11 to take in passing through Lisland,
which course the surveyor adopted, That also pute an end to alt
pretence of complaiut on his part as 1o the road passing through
his archard or barn-yard, for thaugh that conid not be done agaiust }
his will, it dearly could be done with his conseut. It seeins also
that so far as the archerd is concerned, there was none there when
the road was surveyed. It may be, as the eomplainant neserts,
that he gave his conseut a8 he did under the expectation that there
would be o railwaystation fixed nt 2 certain peint, which the pro-
posed road would have led 10, and that this would bave made it a
veory desirablo road for bim ; but that this expectation bas boen
disappainted, snd the railway station placed clsewhere,

The councit or the surveyor had rathiug to do with his reasons
for assenting ; and if he has been disappointed in that respect, his
o280 i not &0 uncowmon one.

N It comnot be said, after reading ol the papers before us, that
bis consent was given upen any condition expressed by him, There
are severnl circutnstances in this case which would prevent our
quashiog this by-law upen » summary application, supposing our
power to do 80 on any such ground as js assigned in thisense to be
without question, which wo do not sayit is. 1f no legel netice was
given of the by-faw, or if the road was laid out through the com-
plainant’s barn-yard or orchard contrary to his will, and if these
{acts, or either of them, make the by-law void, the complainant
can urge that in his defence against the indictment for auisance in
stoppiag up this road, which it secms has been proforred against

im,

We discharge the rale, with costs, to be paid by the applicant.
Rlule discharged.

CHAMBERS.
{(Reported by C. F. Exauta, Esq, Barristerat-Law)

Coxyrresar BaNg v. WILLIaMs.

Lractice—Attachment of debls—Assignments.
4 debt dap to a judgmant deblor who §8 dead cannot bo attached without rovir
fog the judgment against bis p } representatives,

Qu.~Can & debt be attached In tho baads ofan assignes for the yaymcntor debts,
prior to g diridend baving been declared by such asig
26th Janusry, 1859,

English applied foc the wsual garnishee order in this case,
againet one John Young, on an affidavit of the plaintif”s attorney,
frst,—stoting the recovering of the judgment, the smount due
thereon und that tho defendant had died while the writ of exccu-
tion was in the sheriff’s hands. 2od, thst he was tsld by the
defendant in bis Jifetime, that he (the defendant) bad a clzim
against the firm of Kaight & Co., which firm gometimo since made
ag assignment of their estate for the heaefit of their creditors, to
Jobn Young, Esq., of Hamilton. 3rd, That ha was informed that
the said defendant came inte the assignment ss creditor for the
sum of £164 18s. 8d., and that his dividend has not yet been
declared, hat Me. Young expects when it i3, the amount will be
12s. Gd. in the ponnd.

There was also evidence that the defendant bad died intestate,
and that o letters of administration had been taken out,

Daarsr, C. J, C.P.,,—Refused the order on the grouad that

Comuesaciat. Baxx v, Janvis er at.

Practice~Altachment of debts—Rent.

Rent to becamo due at r future tiae Is not a debs due or acerntag dne within the
meaning of see. 194 G, L. L, Act, 1500, 80 1bat §3 can by sttacked o extlaly n
Sudgment. 10th February, 1550,

The plaintiffs in this case applied for the usual order to attach
debts due or necruing due from Messrs, Watson & Hestie to Jar-
vis one of the defendnnts, on an affidavit made by their attor-
pey, stating that jedgment bad been recovered and woe still
unsatisfied ; and that Messrs. Wutson & Flestie were tenants of
the gaid Jarvis of o store in the town of Stratford, at the annual
rent of $600 ; that the rent hnd been paid up to the month of May
next and no longer, and that after that time it would he payable
to Jrrvis as aforessid.

Draren, C. 3. €. P.,—~Refused the order on the ground that
no rent was shewn to ho overdue, and that any future rent might
never beeome due to Jarvie, and therefors was not a debt accruing
due within the meaning of C. L. P. Act, 1850, sec. 194,

) Order refused.

CHANCERY.
( Reported by Tuoxas flopains, £aq., LB , Barristeras-Lain.)

Macooyarp v. MacDoyALD.

Writ of Ne Excat-Alimony aff oul of juradiction-—Daomicile,

The Writ of Ne Ereaf granted alter filing a bilt 3n an sllmooy suit, remalne in
foreo after decson; am 1 13 no aljectton that the wifo recides out of the jurisdle.
tion, as duriug corerture the dumicile of the husband is the domicileof the wite,

29th January, 1859

In thig cage the Bill was filed by a married woman for alimooy.
The pariies were married in Nova Scotia in 1850—~the defendant
being then under age. Shortly afterwards he ie{t her and weat
to Scotland, from whence be came to Upper Conada ; and she re-
moved to Lower Canada where she still resides. The Bill was
filed in October, 1858, and a writ of ne exeat for £1600 bail ob-
tained ; nnd on the 21st December, 1858, a consent decres foy
permanent alimony was mada,

Strong now moved to discharge the writ. The statute autho.
rises the Court to exercise a diseretion which before it could not:
on filing a bill far alimony to jssue a writ of ne exeat, until decres,
end by the same Act the decree biads the same a3 a judgment. It
ws not the intention of the statute to continue the writ after the
decree.  On another ground, the writ should not cantinue, the
Plaintiff resided without the jurisdiction of this Court, and should
have applied to the Court within whose jurisdiction she resiged, or
where the marriago took place. Daniel’s Ch. Pr. (Iast ed ,) 1284,
Smith’s Ch. Pr 788 ; Arkinson v. Leenard, 8 Bro. C. C. 218 Ifyde
v. Whitfield, 19 Ves. 842; Smith v. Nethersole, 2 R. & Mgl., 450,

Blake, contra. The original grovnd of the issae of the writ was
that of custow, Beames an Ne £xear 26. Here, however, theve
is no custom, but a discretion untrammelled by rules, The iaten-
tiop of the Legislature was to secure the defendant to the Province
during the continuance of the alimony. In this ¢ise, the decres
could not bind &s the defendant bad no real property, In Jyde
v. Whnfield, both parties resided out of the jurisdiction, and the
writ was refused on other grounds; and in Smith v. Nethersole, it
was not stated that the Plaintiff fived qut of the jurisdiction.—
Bat this application was foo late; from the avalogy of Common
Law, it should havo been made on kunowledge of the irregularity.
Harrison’s C. L. T. A. 49, 83 ¢¢ s20.  The decree is enrolied and
was raade by consent, and the cause is now out of Court.

Tue Cnavceiror delivered the judgment of the Court. This is
au application for the discharge of & writ of ne exeas. Mr. Strong’s
objections ars two-fold. 1. That the writ fell when the decree for
permoanent alimony was pronounced. 2. That it had issued irre«

P

the defendnnt being dead, thore were no pariies to the suit as
sgelast whom this judgment could be attached, and deubted the
practicability of attaching such o elaitn at all before the assignee
had regularly declared n dividend, and referred to Bayard v. Sim-
mons, b B. & B, 69; Jones v. Thompson, 4 Jur, p. 338 ; Power v,

1]
V

gularly owing to the Plaiatiff residiog without the jurisdiction.—
I do not think there is any grouad for the first ¢bjection. The ob~
jeet of the Act wos to romedy disabilities under which married
women labored, and was not intended only as s partial remedy.
Under the lnrge language of the Act, conveyiag so wide & discre-
tion, we must suppose that the writ was iatended to apply to

Butter, 4 Jur. p. 614
Order refused.

cases of both interim and permanest alimony.
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In vogard to the cecond objeotion, we cannot seo why o writ
ahould not issue for one out of the jurisdiction. In Hyde v. Whit-
field, the transactions lagd occarred in the West Indies, aund it was
argued if the writ continucd, how the sccount could be taken.
and accardingly tho writ was dischorged, Iz Smuh v, Nether-
sole, the renson of the dischsrge was that tho plaintiff came
into Eugland colorably. Dut here there are ne such ques-
tious, there iy no accouni, and no Juty, save the duty of the
writ, and why the fact of the wifo being out of the jurisdiction
is urged for the discharge of the writ, | cannat understand.—
Looking also nt the peculiar natare of the jurisdiction, sud the
words used in the Act, ¢ any wife.” I am of opinion that they ap-
ply to theso residing outof the proviace as well as those withit,—
Whenover the husband goes away from his demicile, no pewer of
tha Court can follow him. Tho domicile of tho wife is the domi-
cile of tho husbnnd, and she bag no ether as long as the marriago
hatds. The writ of Ne Ereat was originally founded upon a debt
dus, and if that couid not bo found, no writ could issuo. But
here there is no praof of debt required. 1t is o new powor given
the Court to pravido s married woman with some security for
maintenance, by virtue of the writ, and net as it waa first inten-
ded as B seeurity for a debt.  The motion, therefore, is discharged
with costa,

IN BANC.
Corrox v. Corpy,

Di: 1 of Bull—Appeal of Decree,

‘The Court has full power, notwithstanding the Kecor and Appeat Act of 1857, to
auspend the operation of its decroe, suay to allow an appesi to be made to the
Court abore, 23th January, 1889,

The Court having given judgment this day, dismissing the
plaintiff’s bill, tho defendant was about to proceed with his exccu~
tion to place the same in the sherifi’s honds before might. The
plaintiff immedintely on the delivery of the judgment intimated his
intention of appealivg to the Courtof Error and Appeal, and asked
that the operation of the deerce might be suspended until the
writ of appeal could be obtained and the bonds filed.

4. Macdonald, for the plaintiff, asked that the operation of the
decree bo suspended. Tho plaintiff would if directed pay the
mogey tato Court.

8. Richards, Q. C. for the defendant, opposed the suspension of
the decree. The plaintiff’s bill had been declared improperly
filed, ard the defendant should not now bie further restrained from
proceeding at law. Besides the Court had no power further to
icjoin him. He referred to the Error and Appeal Act and Rules.

Tur Cuavcerror delivered the judgment of the Court.—There
is o doubt but this Court has full power over itg decrees as to the
time of their operation. Ia England, it was competent to the House
of Lords ia cases of appeal to suspend proceedings. And the Courd
of Chancery there bas at all times full power over its own decrees
to suspend their operatious, and has frequently exercized it, owing
to thel great delay which formerly oceurred ia carrying out the
appesl.

In the csse of the Mayor of Gloueerter v. Wood, 3 Hare, 150,

Q,

Bany v, WoonBRIOOE.
DPraclice—Moster’s Qffice—Nulice to Mortgagor.

Under {ho onders of February, 1859, rolative to foreclosure sufty, whers the Ul
$3 taken prro confesco aguluat tho morlgegar, it s not buvesary 0 secss blw with
$ho Dotice set forth ju Schedulo B to said orders

{17th Decowbes, 1838.)

This case coming up on further divections, and it appeariag
that the Mortgagor had not been served in the Master's offico with
the notice set vut in Schedule B of the orders of the 6th February,
1858, relative to foreclosura suity, and the bill having beea taken
pro confesso against him, it was Add by

Esrzy & Seragor, V.CC., (Tur Cuavceuion dissentiente),
That when a bill ju suits for forectosure or sale, is taken pro con-
Jesso against the mortgagor, it is not uecessary to serve him in the
Master’s office with notico under tho ordoers of February, 1858,

{ Note by Reporter.—The same judgment was given in the crse
of Murney v, McLellan, decided on the same day. |

{CHAMBERS.)

Dexrer v, Cosrono.
2is Perdens—Discharge—~Regutry of Decree.
Whetw after cerfificato of s pendens, the Bill I3 dismissed, it Is suflicient to r-
glater the docree distissing tho Bill, as & discharge of the Ils pendens.
(5t February, 1859.)

Tn this ense fhe Piaintif’s Bill had been dismissed after the
certificate of lis pendens had been registered, and application was
now made for an order to discharge tho certticate,

Srracos, V. C., All that could be done with the order to dis-
charge would be to register it, and as you have your decree dis-
wiesing tho Bill, you can register it, and that will bo a sufficient
discharge of the {13 pendens,

Gorpox v. WrAVER.
Practice—3Murriod women's answer-—Afidarils,

Wherse a married woman is interested {n an estato and oo joint answer s put in
by bersell aud her huxbond within the timae (fwmited. application may bo mado
to allow her 2o pul e an soswer sepacato from her husbaud, the aidanis o
stats why ber apswer s yequined,

25th October, 1859,

This was & motien for an order that » marsicd woman put in
answer separate from ber husband.  The Bill was filed on the 15th
October, 1858, and in suppert of the motion an affidavit was read
stating in geucral terms, thut the auswer was required for the
promotion of justice,

Esrex, V. €. The practice i3, if the inheritance is the wife's, to
serve tho husband and wife and let them put iz o jotat answer.——
Jr when the time for answering hss sxpired, io make application
to allow her to put in an answer separate from her hushand. The
affidavits must state the grounds on which her auswer is soujat
for.

Hurp v. RopenrsoN.
Defective title as to part of estale.
The purchaser of sn entiro estato which has beou divided into shares, s not

Vice Chancellor Wigram, though he Qismissed the bill, refused
to allow the money to be taken out of Court,untii the appeal could
be made. In this country the legisiature has iaid down the
reverserule from that ic Englaud, thet not staying proceedings
in sppeal ehould be therule, and staying them the exception.

_ I ake it fo be clearly our duty to stay our decree, as otherwise
irreparable injury may be the resuit—as in the case of an ejectment
for tustance. Iz the present case, execution may be put is, aud
the whele state of things msy be sltered bafore the sppeal can be
made; and it ig therefore & muck more reasenable courso to stay
the decree. I cannot sgree to the doctrine that becasse of the
Iate Error snd Appeal Act, this Court cannot exercise jurisdiction
Th§s Court has alt the power it ever had, and the new law regu-
Iating tho power of appeal has not altered our practice. We

|
1

bound to accept, if the title to one ahare {8 defective,

In o case for the investigation of a title, after disposing of
veral abjections it was ohserved by

Estes, V. C. 1 need not say that a purchaser contracting
for an entire estate cannot, if it has been divided ioto shares, and
tho title to one shave is defective, be compelled to aceept the title
to the remaining shaves.

8e

——ee wcvemmenerred

GENERAL CORRESPONDENCE,

To the Fditors of the Law Journdl,
WanrpsviLie, February 3rd, 1859,

——

determine ¢n the equity of the Act—as the case now before us
sesrcely comes wilnn it—and as irreparable mischief might be
done were the decree not suspenled.  {a paying the money into
Court and giving security the decree i3 to ba stayed until the
sppeal be entered.

GenrtLeEMEN,—AS a subscriber to the Law Journal, T wish to

{ put & few queries fur your advice, and my guidance, aud being

at o considerable distance from where I can procure a sound
tegal opinion, I take the liberty of putting the following
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queries should you consider them worth notice in your Jour-
nal:—

1st.—Is a Deputy Returning Officer at an clection for a
Member of Parliament, entitled to administer the oath of resi-
dence and allegiance to a voter according to the 43 section of
the 12th Vie,, cap. 27, such voter having been only five or
three years in the province ; and is he entitled to all the priv-

i leges of a British subject, by taking such oaths, without any

further formality ?

20d.—At the election of a Reeve in o Township which is
entitled to a Deputy Reeve, is it legal for sucl: Reeve on being
elected, to qualify, and take his seat as such, before a Deputy
Reeve is elected ; or should the Deputy Reeve be elected, before
he (the Reeve) assumes his seat as head of the Council ?

3rd.—Is it legal to elect the Reeve and Deputy Reeve in one
motion or by two distinct motions ?

Your attention and answer to the above queries will much
oblige, Gentlemen,

Your obedient servant,
A, IL

—_——

[1st.—An alien, not resident in this Province on 10th Feb.,
1841, or 10th Feb., 1848, is not in our opinion entitled to
enjoy all the rights and capacities of a nutural born subject
until he shall have resided in the Province for three years,
have taken ‘.o oaths or affirmations of residence and allegi-
ance, and have procured the same 1o be filed on record as required
by 12 Vie., c. 197, secs. 4, 5, 6. Aliens resident here on 10
February, 1841, or 10 February, 1848, and coming within sec.
2 and 3 of the act, need nof, to become naturalized, do more
than take the oath or affirmation of allegiance A Deputy
Returning Officer during the time that his authority continues
may administer the vath vr affirmativn of allegiance to such
last mentioned aliens.

2nd.—We do not think it necessary for the Reeve in order
to qualify to wait for the election of a Deputy Reeve.

3rd.—It is provided by sec. 66, sub-sec. 4, of the Municipal
Act, that the Council of every Township shall consist of five
councillors, one of which councillors shall he Reeve; and
if the Township had the names of 500 resident freeholders
and householders, then one other of the councillors shall be
Deputy Reeve; and by sec. 132, that the members elect of
every Council, &c., shall at their first meeting, *“and after
making the declaration of office and qualification when re-
quired to be taken, organize themselves as a Council by
electing one of themselves to be Reeve, &c.” The Reeve
and Deputy Reeve may be elected by two separate motions
or by one—it matters not.—Eps. L. J.}

To the Edilors of the Law Journal.

GeNTLENEN,—AS your valut ble Journal is open to guestions
for useful information, will you please answer the following:—
f1. If a person that is disqualified by law, (such as inrkeep-
ers), to sit in a Municipal Council, move or second a resolu-
tion or by-law, can the by-law be enforced ; or if he move or
second the election of Reeve or Deputy Reeve, is such election
lawful ?

2. Is a constable allowed to sell property seized by virtue
of a chattel mortgage at public auction ; or is the mortgagee
allowed to sell such property at public anction ?

By answering the above, you will greatly oblige a subscriber.

M. McP.

Yroomaaton, 17th Feb., 1859.

11. We do not think that the clection to office of municipal
councillor of a disqualified person is void. When such a per-
son is elected, an application ought to be made to unseat him,
and that application by scc. 128 of the Municipal Act, is re-
quired to be made within six weecks after the election, or ono
calendar month after the acceptance of offics. If the applica-
tion be not made within the time limited, it cannot be made
afterwards, and thus the election may become in some degree
unasseilable. The acts of & councillor, though disqualified,
whose election is not in any way moved againat, are, we think,
good; and we think moreover that the acts of a councillor,
while de facto councillor, are valid, though he be afterwards
unseated.

Such is the rule with regard t> persons elected to serve in
Parliament, and in our opinion with regard also to persons
elected to Municipal offices.

2. The mortgagee of chattels may after default, sell the goods
mortgaged by public auctiou or otherwise.—Eps, L. J.]

To the Editors of the Law Journal.

GextLEMEN,—Will you favour me with your opinion in the
following case :—

A. is the owner of a tavern which has been conducted by
himself for the last three years. It is the intention of A. to
tako out a license for the year 1858, but owing to the neglec$
of the Inspector, he does not do so up to August of that year,
About tho bey:»ning of that month the Inspector grants his cer
tificate to A, upon which A, is entitled to obtain a license, but
A proviousiy to demanding a license becomes aware that an
Act has beeu passed preventing tavern keepers from acting as
Municipal Councillors. Now A.haviog been in the Council in
’58 and being desirous of going into the Council in 59 deter
mines that he will not take out a license at all ; but having a
stock of liquors in hand continues to sell, for which he is fined
in November following. e then quitted selling. On the 24th
Dec. following he makes a ¢ bona fide” lease of his tavern for
cighteen months, receiving half the rent in advance, and re.
serving in the lease rooms for the use of himself and family
until such time as he can get other accommodation. A, and
the lessea then proceeded to the Clerk of the Townsbip, pro-
duced the Certificate given to A. by the Inspector, and paid in
the amount required by the township for a license, but not the
Tmperial daty, consequently no license is or can be issued.
At the time the money is paid in they get the Clerk to write
on the certificate, * To be transferred to B.” (that is the les-
see). A. then becomes Candidate for township Councillor
and isreturned. Now I wish to have your opinion as to whether
A. has a right to retain his seat? I may mention that A. has
not removed his sign from the premises, and that his name
still remairs over the bar; and also that he has sold liquor
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on two or three occnsious, since making the lease, but simply
as agent for the lessee; and further that no licenso has issucd

to any one.
Yours, X.

Under the facts mentioned by *“ X" wo are inclined to think
that A. would not be disqualified, but if his right to sit were
contested he would have to give undoubted proof that the
lease of the promises to B. was bona fide and that he retained
no present interest in the concern, for the facts of his name
remaining over the bLar and of his having sold liquor there
would tell strongly against him.—Ebps. L. J.]

To the Editors of the Law Journal.

Owex Souxp, 3rd February, 1859.

GexTLeMEN,—A decision was given at the last sittings of
the Division Court here, which I think is of some importance
to defendants; it is as follows :—

In April, 1857, a summons was issued to John Mills, a Bai-
1iff of this Court, (st Division Court, Grey), for service on
William White, of Arran, defendant. Plaintiffs were R. W.
Patterson, and W. Patterson of Teronto. Summons was
haoded by Mills to —— ——, a worthless follow, sometimes
employed by him to serve summonses, —— served the sum-
mons on 17th April, 1857, Judgment by defuult followed in
due course; and after some months, execution and seizure.

In the meantime, & Court had been established nt Southamp-
ton, County Bruce, and it was the Southampton Bailiff who
made the seizure. Defendant then proaued a receipt from
——, dated the 18th April, 1857, for the nett amount of the
claim, and assured the Bailiff (and afterward myself) that

— assured him his orders were to remit all costs, if defen-
dant thus paid the claim.

Defendant had therefore considered the case as settled, till
the Bailiff’s visit with the exccution.

On the 19th Junuary, 1859, npplication was made by the
plaintiffs to the Court, for advice as to whether Bailiff Mills
was to pay the amount, or execution to proceed against de-
fendant.

The order of the Court was in the following words * execu-
tion to issue for amount unpaid to plaintiffs or to clerk: the
Bailiff or Deputy having had no authority to receive monies.”

This being ro, surely some means should be used to put de-
fendants on their guard. What say you, Messrs Editors ?

Yours, &e.,
WWu. Surrm, Clerk.

" {The appearance of Mr. Smith’s communication will, to a
great extent, have the effect desired “to put defendants on
their guard.”

The party —— would seem to have made himself amen,
able to the law, ia a way he did not probably suppose ;—such
conduct as his deserves appropriate punishment,

The practice of Builiffs handing over papers to unauthorized
persons for service, is very reprehensible and such persons are
not entitled to fees.—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW.
Q. B. HoripaY v. Moroax. Nov. 2.

Warranty— Unsoundnezs of a horse—definition of Congenital defect.

It is & breach of warranty of the soundness of a borse, if such
horse at the time of sale, had so defective a vision that he wasnot
fit for tho ordinary usesto which he might be put, and that whother
such defect arises from disease or be congenital.

At the trial the learned Judge told the jury, that if the shying
of the horse arose from 8 deficiency of vision arising from natural
malformation of the eye, it would bo an unsoundness. And the
jury found a verdict for the plaintif. And tho charge was held to
be well founded.

[1t is not to bo supposed that the purchaser, unless it were his
calling or business, could have had the requisite knowledge to en-
able him to provide agninst such an imposition; and therefore
neither of tho legal maxims caveat emptor or qui vult decipi decipia-
tur could be applied to this case.—Eps. L. J.

Q. B. GoopE v. JoB. Nov, 3.

3§44 W IV, c. 42, s.14—S8tatute of limitations—Acknowledg-
ment by answer to bill in chancery.

An acknowledgment of tho plantif°’s title contained in an
answer to tho plaintiff’s bill in chancery, by the defendnnt in
possession of land is evidence of acknowledgment in writing with-
in sec. 14 of 3rd & 4th Wia. 1V,, ch 27, sufficient to avoid the
effect of the statute of hmitations. A former defendant admitted
the plaintiff’s title in answer to a bill filed in chancery against him.
The present defendant, claiming through the former sought to
bring the case within the op. ation of tho statute of limitations.
But it was held that the answer of the former defendant, was an
answer to & question put by plaintiff or by his direction, and not
to & third party. It was in writing and signed by the person in
possession, and was held to be an acknowledgment withins 14,
of 3rd & 4th Wn. IV, ch. 27, sufficient to avoid the effect of the
statute of limitations, and that the plaintiff wasentitled to recover.

Q. B. Nov. 4.

Slander—Inuendo meaning of—may charge several allegations, but
only one need be proved.

Where in action of slander, the inuendo alleges that the defend-
ant meant to imply the commission by the plaintiff of several of-
fences punishable by law it is sufficient if the plaintiff prove that
the defendant meant to imply the commission of any one of tho
offences charged by the inuendo.

And so the ruling at the trial that if several offences had been
charged and one only were proved, that would be sufficient.

HeuMiNGgs v. GassoN.

EX. Nov. 9.

Contract—Statule of Frauds—What contract must be in writing—
Hiring—Service for more than a year.

By a parol agreement the defendant agreed with the plaintiff
to serve him for a year from a future day and that the service
thenceforth should continue subject to be determined by three
months notice. After the expiriug of the year the defendant quit-
ted the plaintiff’s service without notice.

Held, that the plaintif might maintain an action for this
breach of the agreement, notwithstanding the Statute of Frauds.

[If this case simply depended on the parol agrecment, it would
be voidable. But the defendant baving at his option chosen to
continue in the service of the plaintiff after the year, a new agree-
ment would be implied, the terms of which it is competent to
gather from the origina! parol agreement.

As in the case of an interest in or from lands demised if not by
apecialty still if possession be had by virtue of agreem-nt it will
be received in evidence as to the terms under which tue possession

CoLrts v. BorrHAMLEY.

was held though of itself giving no right to possession.—Eps, L. J.]
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Common Law Procedure Act 1854—Compulsory reference to County
Court Judge— Costs—On what scale to be taxed,

In case of & compulsory reference to & County Court Judge
under the Common Law Procedure Act 1854, the cause is still a
cause in the superior court and the costs are to be taxed accord-
ing to the scalo of the superior court.

This was a rulo calling on the defendant to show cause why the
Master should not roview his taxation having taxed according to
the Couzty Court scale,

The Court were of opinion, costs ought to be taxed nccording to
the scalo of the Svycrior Court.

EX. HiLy v. Frost. November 10.

Iuterpleader Act— dApplication by Sheriff—Under Sheriff—Attorney
Jor claimant--Statute } § 2 Wm. IV., ch. b8, sec. 6,

The circumstance that the under sheriff scted as attorney for
the claimant will noc unless he so acted as to prejudice the execu-
tion creditor, induce tho court to refuse the sheriff relicf under the
Interpleader Act.

The following cases wero citeu on behalf of the execution credi-
tor. Dudden v. Long, 1 Bing., N C 299. Jalev. Balue,2 D &
L 718. Crumpv. Day, 4 C B, 760. Ridgeway v. Fisher 3 Douwl,
567.

WarsoN, B.—In Dudden v. Long, the under sherif was not only
connected as an attorney with the execution creditor, but he eo
acted as to prejudice the claimant. Nothing of the sort is shown
here.

EX. Fisuer v. HINDER. November 20.

Withdrawal of writ—Notice to dailiff.

A letter was addressed to the defendant who held a warrant to
arrest the plaintiff, by the attorneys who had issued the writ, in-
froming him that the action was arranged, and that notico had
been given to the plaintiff’s attorney of the withdrawal of the wuit.

Ifeld, that this was under the circumstances, a sufficient notice
to the bailif not to execute the writ of Ca. Sa., and that in this
particular case it was not neccessary to shew that the notice had
actually reached the Sheriff, it being the defendants duty as his
agent to communicate it to him. Two questions discussed in this
case were—Did the defendant stand in the pacitian of agent to the
sheriff so as to make the notice to him ? And was the notice itself
sufficiently explicit to make it the duty of defendant to inform the
sheriff ?

Both wwere decided in the affirmative.

EX. Witn1aMs v. GREAT WESTERN, Rainway Co. Nov. 12,
Jury—Interested juryman— Cause of challenge—New trial.

The court will not set aside a verdict in favor of & joint stock
company merely on the ground that a sharcholder was upoun the
jury, and was not challenged in consequence of the circumstance
not being known whean he was called.

The Court in delivering judment said :

Had there been any arrangement to procure such a person to
be on the jury to influence the other jurymen, the court might
juterfere, or without any arrangement or manceuvering of any sort,
if the court perceived that injustice had been done, they might
interfere, but per se it is no cause for disturbing the verdict.

C.C.R. ReGiNa v. AaroN Lyoxs. Nov. 20.
Arson—selling fire to goods in a house in the prisoners occupation
with intent to defraud—Pleading —Fire Insurance—14 & 16 Vie.

¢. 19, s. 8—7 Wm. 4, and 1 Vic. ¢, 89, 2. 3.

It isa felony, under 14 & 15 Vie. c. 19, 8. 8, coupied with 7
Wm. 4, & 1 Vic. c. 89, 8. 3, fora man to set fire to goods in a
house in his own occupation, with intent to defraud an Insurance
Company by burning the goods.

of any person who may be defrauded by the cffects in the house
being destroyed, then, in this caso it would be felony to set firo
to tho house ; but setting fire to goods in a housc, the setting
fire to which house would bo felony—is felony.

C.C.R. Reoixa v. HiLtox anp McEviy, Nov. 22
Pleading— Indictment charging previous conviction—6 & 1 Wm. 4
¢. 3—L'vidence of receiving—Principal in second degree,

Where an indictment for felony lays a previous conviction, not-
withstandiug that when the prisoner is given in charge, to the
jury, the subsequent felony must be read alone to them, in tho
first instanco it is no objection to the indictment, that the previous
conviction is Inid &t the commencement.

Upon an indictment against E. H., and another for stealing and
receiving, it was proved that II. was walking by the side of the
prosecutrix, and E. wa3 seen just previously following her. The
prosecutrix felt a try at her pochet and found her purse gone, ond
on looking rouund saw H. wulking with E. in the opposite direc-
tion, and saw H, handing something to him.

The jury were directed, that if they did not think from the evi~
dence that E. was participating in the actual theft, it was open to
theo: on these facts to find a verdict of receiving. The jury found
H. guilty of stealing, and E. of receiving. Ifeld, that upon the
finding of the jury, E. was not a priucipal in the second degreo
as the jury bad not found that he was acting in concert with the
other prisoner in the theft, and that the conviction was right.

Ileld also, that the direction to the jury was right.

It was objected, that upon the facts proved, the jury should
havs been told to find McEvin guilty of stealing or of no offence.
Upon the facts he was a principal in the second degree, aiding and
abetting, present, and near enough to afford assistance; Archi-
bold’s Criminal Pleading. Williams, J, that is not enough to con-
stitute a principal in the second degree, there must be common
purpose and intention. Wightman, J., thought that they, the
jury, might very well have inferred concert but they had pot
done s0.

L.J.

Wazir v. CovLsHED. July 6, 7.

Will—Construction—Conversion. .

A testator gave the rents of his real and personal estate to his
wife for the support of her aud her children, till the youngest at-
tained 21, and tﬁen devised certain part of his real estate to his
dsughter E., for life, and after her death to his trustees, upon
trust to sell and divide the proceeds amoung E.’s children equally.
Thoe testator gave other real estates in the same terms, to his son
W., for life, and after his death to his trustees upon similar trusts
for sale, for the benefit of his children; and he gave the residue
of real and personal estate to his daughters E., and A., equally.
And he declared that in case either of bis childven should die under
21, his or her share should go tothe survivors or survivor of them
for life, and after tho death of che survivor, he gave such shares
to the trustees upan trust to eell for the bencfit of the issue of the
deceased children. E., and W., attained 21, and died without
issue, and the question arose whether their shares belonged to the
real or personal estate of the testator.

Held, on the whole construction of the will, that the trusts for
sale did not depend on E. and W. haviog issue: but that their
shares were absolutely converted into personalty.

L.J. Davrs v. NicaoLsox. July, 9, 10.

Specific legacy—Liability to debts—Assent of Executor.

A testator made a specific bequest of a leasebold estato. The
executor administered the testator’s estate without the assistance
of the Court, and assented to the bequest and assigned the lease-
hold to the legateo. Afterwards a creditor filed a bill for the ad-
ministration of the estate.

Ifeld, that the leasehold was liablo to the debt, notwithstanding
the assignment by the executor, and that it was not incumbent on

One of those Acts makes 1t felony to set fire to & house with | the creditor first to shew that the residuary personal cstate was
intent to defraud. The other, felony to set fire to good in a house, | insufficient.

the setting fire to which house would be felony.

Gillsspie v. Alexander, 8 Russ, 180, distinguished,
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Jonks v. PEPPERCORN, Nov. 12, 13, 15,
Lien— Deposit of Securities. Dec. 8, |

Foreign bonds were deposited by the owner with B. (s banking
firm,) for safe custody, B was in the habit of obtaining advances
from C., Lis broker, upon the deposit from time to time of various
sccurities. A’'s. bonds were deposited by B. with C., these bonds

V.C. W,

wero sold by C. and produced more than enough to satisty the ad- [ g

vances which bad been made upon their seeurity.

IHeld, that C.’s lien in respect of the general balance due from
the estate of B. attached to the surplus proceeds so that as against
it C. was entitled to retain these surplus proceeds in satisfaction
of what might be due to him upon the result of the account of his
general dealings with B.

Evidenco was given by brokers to the effect of & general lien by
lenders on the borrowers sccurities, until the balance due on
every asccount was paid. Those securities wero deposited for a |
a specific purpose in the first instance, but when that was satis-)
fied nothing hindered the general lien attaching. As laid down by
Lord Campbell, (12 C. & Fin. 806 9,) tho spccial contract is
only exclusive of the general lien, when the general lien is incon-
sistent with the special contract.

Eastwoop v. Laine & Axotner. Nov, 11,
Action—False representation—Damages—DBill of Exchange.

In an action against directors of & joiat stock company, for a
valse representation that they had anthority to bind the compuny
by their acceptance of a bill of exchange drawn on the conpany,
itis iusumbent on the plaiatiff to show thet he sustained dawage,
and an action is not therefore sustainable by the indorsee of such
& bill, unless he shew that he gave value for it or was otherwise
damuified.

The first count was against the defendants as acceptors, on
which they were not liable, having no legal authority to contract
as directors of the company, and it was not, nor did it profeas to
be their acceptance in any other capacity. As said by Lord Ten-
derden, no one can be liable as an acceptor but the person to
whom the bill is addressed, unless he be an acceptor for honor—
Second Count. False represcntation of authority to contruct to
pinintiff, under which it was incumbent to show spccial damage
which was not done.

It wa: remarked, that the plaintiff was not privy to the fraud in
this case, unless it was to be considered that the representation
was made to any person to whom tiie bill might come,

EX.

V.C. K. Hexpersoxn v. COOK. July 19 & 20,
Demurrer for want of equity—Ore tenus— Review.

Where & plaintiff files a bill of review on new facts, discovered
since a decree, he must first obtain leave of the Court, vecause the
Court must be satisfied that such new facts were not known when
the decrce was made, or could not without reasonable diligence
have been known.

Where a bill of review is filed withleave of the court, it is neces-
sary to state that fuct on the face of the bill.

A general demurrer for want of equity does not include on the
record o demurrer ore tenue, that leave of the Court to file the bill
was not stated on the face of the bill. A defendant demurring for
the want of equity is not precluded from demurring ore tenus.

L.J. Heoces v. Bricge. July 14, 15, 24, 26, 81.

Hepaes v. Ilarrag.
Will—Construction—Annuity, whether for life or perpelual—*¢ Dy-

ing without issue— Vesting.

A testator gavo to each of his five daughters £400 per annum,
during their lives, and after their respective decease, ho gave the
same to their children respectively, share and share alike, such
children not to be entitled to more than their deceased parent’s

share; and in case of either of his daughters dying without issue,

then he directed such anpuities to cease and fall into the residue of
his cstate.

Held, hnaving regard to tho context of the will, first, that the
annuities given to the children were perpetual, and not for their
lives only.

Secondly, that the words “dying without issue,” in the limita-
tion over, did not enlarge the gift to tho daughters to an absolute
ift.

Thirdly, that no interest vested in children of the daughters
who dicd in the lifetime of their parcnts.

V.C. K. Lee v. Lee. July 27 & 28,
Will—Construction—:A description—Transfer of Stock.

Whero a testator gives a sum of stock, which after the date of
his will is transferred into his own name, and so stands at the
time of his death, that is not ademption.

Where a sum of stock standing in a testator’s name at the time
he makes his will, is afterwards sold out by him and cannot be
further traced, that operates as an ademption.

Ademption is a destruction or cesser of the thing given,

IrBY V. IRBY. July 24.

Trustee—Set-off —Lis pendens.

A. being entitled to & share under a sottleent, the funds of
which bad been lent to B., on his covenant, aud partly secured by
a mortgage, became executor of B. A suit was instituted to
recover the trust funds out of B's. estate, and gencrally for
administration of his will. After a decree for accounts, A.
assigoed his share, with notice of the suit, aud was subsequently
found to be indebted as executor to B’s. estate beyond the anmount
of his share. By the order, on further directions, A’s share “ad
been declared liable to make good his debt.

Held, that the creditors of B. were eatitled to be paid out of the
estate in priority to theassignees of A’s share.

M. R.

M. R. Byryx v. BLackBuaN, July 80.
Will—Construction—Gift to parent for Lenefit of children.

On a bequest upon trust for a married woman for her separate
use for life, und then upon trust te pay the income to ber bus-
band for life, ‘‘nevertheless to be by him applied for or towards
the maintenance, education, or benefit of the children.”—Held,
that the husband was entitled absolutely to the income for life.

V.C.K. VORLEY v. JERRAM. July 7.
Practice—Subpana duce* tecum
Where the examination of a witness is closed, and it is neces-
sary that he should produce certain books, &c., at the hearing,
the Court may require him to do do 8o by o subpana duces tecum.
An application for subpena duces tecum may be made before the
hearing.

REVIEWS.

Tne Lower Cavapa Jurtst.—Montreal: J. Lovell.

The January number of this unpretending yet really valu-
able periodicsl, contains a full report of an interesting will
cage which has been in litigation for upwards of thirty-seven
years. The case was argued in 1822, in the King’s Bench, and
the Judgment then rendered was reversed by the Court of Ap-
peals, the decision of which was set aside by the Privy Cuuneil,
A new trial being then ordered, the case after a further delay of
a quarter of a century, has been finally set at rest by the unan-
imous decisicn of the Judges in favour of the validity of the
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will, a rather unique ducument that must have tested the acu-
men of the Privy Council. The fullowing is a verbatim copy
of the bequeathing clause :

De sei amei auran Des Bon recoive mon name ge Don a
Challe Dorion la goiyan de tous les fon que ge posede ausei
Bein com lin terre de toutes les argants aveque les yanfan qui
la desa darnier fame, quo toutes les yanfan qulora aveque elln
auseito que mon frére cera mor, ei reteiron tout les profei
interp s'aquira toute qu’a seuse qui porteron le nom De Dorion
ausito que sa feigue coro mareiaté sa cera feinei le garson De
sa fame reteiron tout le reveneu gatan.”

Tue UNiTED StatES INsURANCE GAZETTE & Macazing, January
1859—New York E. E. Currie.

This Journal we regard as the most available source of in-
formation relative to American Insurance Cumpanies acces-
able,
meuts of the leading U. S. companies. An attentive perusal
of its cuntents would very likely profit thuse who cuntemplate
insuring in any of these institutions.

Tue Great Rerusnric.—Leonard Scott & Co., Now York.

Woe have to acknowledge the March number of the * Great
Republic,” one of the best New York Monthlies.

A glance at its varied contents gives promise of some
pleasant reading for an idle hour.  *The Seven Travellers at
Niagara,” is a fresh and lively sketch of a first visit to the
mighty cataract ; and “a Night on the Llanos” ip a few pages,

ives but too true an idea of the convulsed state of society in
uth America.

Tre LoxpoN QUARTERLY.

This Review is amongst the ablest of the many periodicals
which visit this country.

The present January number fully sustains its wide and
well deserved celebrity, for deep research, comprehensive
thought, masculine avd brilliant style. Wo have always been
at a loss to comprehend why it is that the trashy frivolous
publications of the neighbourivg Stutes are in cuch roqueot
here, when works nf such high ability as the four Quarterlies
emanating from the first minds of Great Britain, are so casy
of nccess to the reading public.

The leading article of the London Quarterly—¢ Difficulties
of Railcay Enginering”’ will repay an attontive perusal. It
is a historg—relieved by splendid illustration—of the ability,
the eoterprize, the indomitable courage which marked the
dawn of the T .ilway Spirit in England, and which have fol-
lowed it apace in its progress to the grand success of the
present day. o .

We regret that our limited space precludes a further notice
of this valuable periodical. The Jovers of Smollet, will be
delighted with a capital paper on the foibles and virtues of
their favorite author; theso who are of a more serious mood
will find matter for reflection in a well digested article on
*Church Extension.”

Tne Coumoy Law Procepure Acrt, - -~ Cotnrty CouRrts AcT
axp TuE New Ruies or Corrt, witi NOTES OF ALL DECID-
£p Cases &c. By Ronerr ITanrison, Esq., Barrister-at-
Law. Toronto, 1858.

A short notice of a colonial i 7 book may not be without
interest for the English lawyer, altlough it treats exclusively
of colonial practice; for the Canadian Procedure Act was
based upon our own, and Mr. Harrison has been enabled to
illustrate his excellent edition of it by extensive reference to the
decisions of the English courts. But ho has not contented him-
self with merc notes of cases; he has attempted that which

The present number contains the latest financial state- |

' we du not remember to have seen in any of wur own buuks of
practice—to extract aud define sume principles of practice.
‘I'he general belief among lawyers in England is, that practice
is purely arbitrary ; that it is governed by no principles, and
| that it would be vain to attempt the reduction of practice to a
system. Mr. Harrison thinks otherwise, and in his preface
he thus explains his views:

No case, whether early or late, should, if possible, be viewed
otherwise than as controlled by some governing principle. In
matters of practice, certain principles muy be discovered which
are of intristic value as the key-notes of a great variety of cases.
When it is laid down in general terms, that he who endeavours to
upset an opponent upon some ground of irregularity must be
strictly regulur himsclf, we have befure us a principle applicable
to every case of irregularity. When we are informed that the law
favours the liberty of the subject, we reasonably conclude that, in
, & proceeding to restrain tho subject of that hiberty, there must be
, no srregularity.  When the cuurt sets aside an arrest, because the
affi.avit to hold to bail dues not state that the debt is **due,” we
know that it is set aside, not mercly because there is an authority
in point, but because that authority is consistent with reason, and
accords with tho general principle that the liberty of the subject
is to be favoured. The court, in effect, decides that the affidavit
omits to mako out a good case for depriving the subject of his
liberty.

We should like to see the scheme, thus saggested, elaborated
by some competent pen among ourselves. If such a work can
be accomplished, there is no question as to the utility alike to
the law student and to the practitioner. Practice is so difficult
to learn and to remember, because it appears to be arbitrary
j and incapable of reduction to principles. If principles lurk
at the bottom of it, and any young Eunglish lawyer has the
patience and ability to extract them, we can promise him
both reputation and profit. It is at least worth the trial, for
the effort would be an educatiun in itself.

We congratulate the Profession in Canada on the possession
of so accomplished a legal writer as Mr. Iarrison, and a book
of practice sv invaluable to them as this must be.

APPOINTMENTS TO OFFICE, &cC.

COUNTY CROWN ATTORNEY.
GEORGE ROBINSON VANNORMAY, Esquire, Barristerat Law to bo County At-
torncey County of Rrant.—(Gazetted, February 19, 1509.)
CORONERS.

WILLIAM 8, HEWAT, Esquire, M D.. and WILLYAM C. SITAW, Esquire, As-
sociate Coroners for the County of Wellington.

CHARLES ROLLS, Esquire, M.D.. and HENRY HANSON. Esquire, M.D, Asso-
ciate Coroners for the County of Middlesex —(Gazetted, Fub. 5, 1859.)

TRUEMAN RAYMUND, Esquire, Assoclato Coruner fur the County of Welland.

EDWARD ALLEN, Esquire, Associate Corones fur the County of Simecoc.—Ga-
zetted, Fab, 19, 1859,

JAMES 11 ER LYNN, Esquire, M.D, Associate Coroner for the United Countics
of Lanark and Renfrew.—(Guzetted, Feb. 26, 1859.)

NOTARIES PUBLIC.

CHARLES IENRY WHITEHEAD, of Woodstock, Esquire, to be a Notary Pub”

| "l in Upper Canada~{Gazetted, Feb. 5, 1850 )

WILLIAM F. BULLEN, of the Village of Deleware, Esquire, to be a Notary Pub-
lic in Upper Canada.

HENRY TAYLOR. of Jogersall, E¢quire, to bo a Notary Pubdlic in Upper Canada.

ANDREW MILROY, of the City of llawilton, Esquire, to Lo a Notary Pablic in

oper Canada,
WILLIAM McKENZIFE JOHINSTON, of Strathroy, Fsquire, fobo a Notary PPublic
in Upper Canada.—(Gazetted ¥ebd. 19, 1859.)
WILLIAM B. CLARK, of the Town of Sarnis, Esquirg, to be a Notary Public in

pper Canada.

JAM B(:?:n I;;;{ACK. of the City of Ilamilton, Fsquirc, to be a Notary Public in TUp-
per Canada.

DUNCAN DUFF McGILLIVARY, of tho Town of Port Hope, Esquire, toa No-
tary Public in Upper Canada.—(Gazetted, Feb, 20, 1859.)

TO CORRESPONDENTS.

Janrs Sx1tH, A CLERK, 0770 K10TZ, A Coustr Jenar—Under ¢ Divisian Courts.”

AL HL M. MeP, X, and Wintiax Ssuts—Under “ General Correspondence.”

Messrx. ke & P., Guciph—Have mislaid the Lower Cunada Jurist cuntaining tho
caro yonu meation.

A Morsk, Smithvillo=Too late for this number, will receive attention in e

noxt.
Jouy TitT, Derry West—Ditto.




