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*CITY OF TORIONTO v. (3NSUMEIIS CAS Co).

Municipal ('orporations-Construction of Sewer in High way-
Necesnsary Lowering of (;a.s-pipe.s-Ex pense Incurred-Lia-
bilif y for Iights of (las Ciompany in Soil-il Vict. ch. 14-
Injurious Affection of Land-Right I o pesio Muc-
pal Act, R-8S.0. 1914 ch. 192, secs, 321, 32-7 (1)-"Land."ý

Appeul by the C'orporat ion of the (City of Toronto, the plain-
tiffs, from the judgment of the First Divisionail Court of the
Appellate Division, 32 0.L,.II. 21.

The appea! wvas heard by LORDn IUCKMASTER, L.C'., VISCUNT
HÂ&LDAxn, LORDn ATKINso-N, LORD SHAW, and LORD PARMOOR.

Sir Robert Finlay, K.C., ani G. I. Geary, K.C., for the
appellants.

I. F. Hellmuth, K.C., and W. B. Millikei,1for the (lefendants,
respondents.

The judgment of the Board was delivered by LORD SHAW, Who,
after stating the facns, referred to the defendants' Act of incor-
poration, il 1Vict. ch. 14, secs. 1, 13, 15; Metropolitan R. W. Co.
v. Fowler, [1893] A.C. 425; 4 Wm. IV. ch. 23, sec. 22; 12 Viet. ch.
80, sec. 31; 22 Vict. ch. 99; the Municipal Act, 1913, secs. 321,
325 (1); and said that the space occupied by the gas mains and
the gas mains themselves were of the nature of "land" in the
ordinary sense of that word; and that, in any view, the definition

*T,îî case and ail otiiers so niarked to bc reported in the Ontario
Law Reports.

1-11 0.w.N.
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of land in sec. 321 (b) of the Act of 1913 unquestionably included

them; for it could hardly be denied that the words "a right or

interest in and an easement over land " would embrace the right

of the respondents to hatve their 'pipes remain, and to have the

interest and use of them and the space occupied by them uncha-

turbed; nor could it be doubted that the respondents fell within

the definition of "owner" in sec. 321 (c). It thus appeared

plain that the taking, without the consent of the owner, of

this right or interest, became subject to the provisions of sec.

325 (l).
One of these provisions was that compensation was to be made

where the land (thus including a right or interest in the land)

was injuriously affected by the excrcise of such powers. The

appellants were accordingly liable in respect of sucli injurious

affection. Ail that was asked in the present case was, that the

dispiacement and replacement of the pipes should be paid for.

Without compensation, the appellants would not be empowered

to make such dispiacement, and the measure of injurious affection,

namely, the cost of the operation, would seem to be fully covered

accordingly by the ternis of the statute.

The appeal should be dismissed with costs.

HIGIL COURT DIVISION.

SUTRERLAND, J. AuGusT 4TH, 1916.

*CLARKSON v. DOMINION BANK.

Blanks and Banking-Securitiea Taken by Bank from Manufactur-

ing Company-Bank Act, R.S.C. 1906 ch. 29, sec. 74 and

Form C.-Insolvency of Company-Valdity -of Securites--

Goods Manuf ct ured by Compamy---,Goods Sold in Jobbrng

Business--Description of Goods-SuffiieflcW-Lafld Mort-

gage.-Reference.

Action by the liquidator of Thomnas Brothers Limited, an in-

solvent company (incorporated), being wound up under the

Llominion Act, and by the National Match Company, suing on

behaif of thiemselves and ail other creditors of the insolvent

company, for a declaration that certain securities and mortgage8

taken by the defendants f rom the insolvent comnpany were in-
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valid, for an account of the assets, goods, wares, and merchandise
of the insolvent company held by the defendants and of the pro-
cee(1s of the sale of any part thereof sold, and for delivery of the
securities to the plaintiff liquidator.

The action was tried without a jury at St. Thomas.
Sir George Gibbons, K.C., and J. B. Davidson, for the plain-

tiffs.
D. L. McCarthy, K.C., ani A. W. Langmuir, for the defend-

ants.

St'THERLAND, J., in a written judgment, after setting out the
facts, said that it was held in Bank of Hamilton v. Halstead
(1897), 28 S.C.R. 235, that an assignnt made in form C. in the
appendix to the Bank Act, I1.S.C. 1906 eh. 29, as security for a
bill or note given in renewal of a past due bill or note was not
valid as a security under sec. 74-the bis or notes may be
renewed, but not the security; the Act does not authorise the
substitution of one assignment for another (p. 241). It was
contended for the plaintiffs tliat there was in reality the
same course of dealing between the defendants and their eus-
tomer in this case as was held bo be invalid la the Halstead
case. It seemed to the learned Judgc, however, that the
defendants were fromn time to time making advances and taking
security under sec. 88 on the new goods which were coming in.
The goods were fromn time to time changing as old stock was sold
and new stock hrought in. A separate note and security were
taken for each advanee. A general security was also taken re-
ferring to ail outstanding notes as to each of whieh a prevîous
individual security had been taken.

This eould not be ealled a substitution, but rather a consolida-
tion. With some diffieulty ani doubt li the matter, the Iearned
Jud(ge,'s conclusion was that, subject to the qualification about to
bc eere to, the securities taken by the defendants under sec.
88 must be held to be valid as against the plaintiffs. In the
case of a manufacturer, the defendants had a riglit, on the strength
of written requests, to make advances on the goods, wares, and
merchandise, raw, manufactured, and in process of manûfacture,
of their customner, and take security thereon in the forma C.
provided in the Act. There was no authority, however, therein
for the defendants taking the like security on goods purchased
by them from, other manufacturers with whic~h to carry on as a
aide âne of their business, a jobbing business. To the extent that
the securities prevîously taken and held by the defendants at
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the tinte that the winding-up petition was filed covered goodas so

purchased, they were invalid; and the goods so held, or the pro-

ceeds of any since sold, by the defendants, belonged to the

liquidator, to, be utilised by him for the purpose of the liquida-

tion of the company.
These securities were also attacked on the ground that the

descriptions therein, at ail events prior to the 29th January,

1914, were not definite or specific enough. It seemed to the

learned Judge, however, that where particular warehoùses were

mientioned in which the goods were said tp be,! and the descrip-

tion covered ail the goods, this was sufficient under the authori-

ties.
As to the real estate securities, the learned Judge was of

opinion that there was n uothing improper or illegal in the defend-

ants, at a subsequent date and pursuant to a previous arrange-

ment, insisting upon and obtaining them; the attack upon

these securities -failed; they were valid securities in the hands of

the bank as agaînst the plaintiffs.
There was some slight evidence that certain goods of the

compdny in Toronto had been sold by the defendants since the

liquidation proceedings began. It was not made clear whether

these were or were not covercd or asserted to be covered by the

defendants' securities. It did not appear that any question as

to these goods was specîilally raised in this action.

A reference as to the jobbing goods miglit be a dilficuit and

intricate one. It seemed possible that the plaintiffs and defend-

ants might be able to agree upon a sum whic h the defendants

could pay to the liquidator to *represent these goods; otherwxse

there should be a reference to aseertain the value of the goods or

the disposition made by the defendants of such portion as hadi

been sold by them.
Further directions and costs should be reserved.

Reference te Falconbridge on Banking, 2nd ed. (1913), pp.

251, 261; Ontario Bank v. O'Reilly (1906), 12 O.L.R. 420; Tor-

onto Cream and Butter Co. Limited v. Crown Bank of Canada

(1908),1 16 O.L.R. 400; Townsend v. Northern Crown Bank

(1912-13), 27 O.L.R. 479, 28 O.L.R. 521.
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KELLY, J. AuGUST 5TH, 1916.

R1E FLAMBOBOUCH WEST UNION SCHOOL SECTION.

Public 8chools Formwt ion of Union School Section-Award-
Appeal--Order of Cou nty Court Juidge-Jurisdiction-Time-
lim lt-Public Schools Art, 1.S.O. 1914 ch. .266, secs. 20,
21, 22, 30.

Appeal by the trustees of Publie School Section Seven in ' the
Township of Beverly from an order of the Junior Judge of the
County Court of the County of Wentworth directing that the
arbitrators appointed by the county council should "consider and
adjust the claims and equities arising between Union School
Section A and varions ether sections, parts of whicli were de-
tached and given to the Union Section, as a consequence of the
severance of the lands necessary for the formation of the said
Union Station."

The motion was heard in thc XVeekly Court at Toronto.
J. H. Spence, for the appellantsý.
A. L. Shaver, for the trustees of Union School Section A.

KELLY, J., in a written judgment, set forth the important
facts. Under the Public Schools Act, 1.5.0. 1914 ch. 266, sec.
21, it was proposed that a union school section ýhould be formed
of parts of the townships of Beverly and West Flamborough,
whereupon arbitrators were'appointed by the township councils
and an award was made. This was appealed against under sec.
22 (1) to the county council; and, under sec. 22 (2), three
arbitrators were appointed by the county council, and an award
wa1S Mnade on the 2Oth July, 1915. On the l3th September,
1915, a by-taw was passed by the Beverly township council con-
firming the award and enacting that Union Sehool Section A
should consist of the parts of the lands mentîoned in the award
(in so far as it related to Beverly). ýNo motion was made against
the by-law or the award until April. 1916, when the Junior County
C'ourt Judge made the order now appealed again4t. lcave to
appeal wvas granted by RIDDELL, )J., on the 6th May, 1916: 10

O...228.
As to the right to appeal against the award of the arbitrators

appointed by the county council, the learned Judge referred to
secs. 20 (3) and 22 (2) of the Act, and pointed out. that they ap-
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peared to be in conflit The complaint of thc trustees of th

Union Section was, that the arbitrators* neglected to perform th

part of their duties ixnposed upon thema by sec. 21 (14). But,

whatever may hAve been the intention of the Legisiature on th<e

question of finality, the limitation of time (one month) impose4

by sec. 30 was a bar to those seekiug to attack the by-law or

the award. A.ssumaing that there was otherwise a right to, appeal,

any Ioss or hardship resulting from a refusai at this stage to direct

the award to be opened up could have been avoided by diligence

in brînging the proceedings within the prescribed time.

The appeal should be allowed with costs and the order o~f

the County Court Judge set aside.

KELLY, J. 
AUGcusT 22nd, 1916..

RF, WAiLMSLEY.

Wijl - Construction~ -'Devise - Habendur - "Lawfully Begotten

Hl irs for ever"-Estate Tai l-L ands Inciuded in Devise-

*Lands otherwise Acquired by Derv<isee-Lands For:mîng Part

of Original Road A1lowane-Mun(ciOî By-1atý Closing up

*Road Allowance--Mnic7Jal Adi, R.S.O. 1877 ch. 174, sec&ý

486, 487, 488, 525-Residuary I>evisees-Ilusiof of Tenant

in Tai 1-Be ýftiaries under Wifll of Devisee also Entitled

under Will of Deio-Eeto-oe-sîn«t 
of-

Distribution of Estate--Cosis.

Motion by' the executors of the will of Thomas Wàl1msley-,

deeeased, for an order determining certain~ questions of cohstrue-

tion ariélgJO the will of John Walmsley, deceased, and thie

will.of Tho sWahnsley also.

The motion was heard ini the Weekly Court at Toronto.

1-1. S. White aind G. W. Mason, for the applicants.

J. B. Clarke, K.C., for tixose e.ntitied under the residuary

devise ini John Walmsley's 'will.

KELLY, J., read a judgment in which he said that the main

question to be deterxnined was, whether in the specific devise

of ladmade, by thie ,will of John Walmsley toý his son Thoma3ý

there was created afee tail. The devise to Thomnas was' "to have
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and to, hold to hiin and to his lawfully begotten heirs for ever."
The sanie or similar words were used in other parts of the wilI

in the devises to other sons, but where he gave lands to his daugh-
ters, the testator devised to them and their heirs and assigns.
There was no doubt that the interest acquired by Thomas Walm-
sley in the lands devised to hlm was an estate tail. Theobald on
Wills, 7th ed., p. 409.

There was doubt as to what amount of land was covered by
the devise to Thomas. The learned Judge said that the devise

did not inelude any part of "John stree(t" as shewn on a plan
produced; and whatever titie Thomas Walinsley had at the time

of bis death to portions of John street, he acquired by other means.
As against the other parties to the present motion, the titie of

Thomas Walmsley's estate Wo the parts of "John street " of which
he was ini possession should prevail.

A further question was, whethcr Thomas Walmsley was cen-
titled, and in what capacity, to, a part of the original allowance for
road lying between the easterly limît of lot 21 and the westerly
limit of lot 19 in the 3rd concession of the township of York.
In July, 1882, the township couneil passed a by-law stopping up

arnd elosing a part of the allowane whieh ineluded the part in

question, and that by-law was confirmed by a by-law of the eounty
eouxicil passe(l on the lst February, 1883: Municipal Act, R.S.O.
1877 eh. 174, secs. 486, 487, 488, and 525. The municipality'
had the right Wo close up and dispose of this road allowance;
Thomas Walmsley obtained no conveyance from the municipality
of any part of the allowance; but for more than ten years prior
to bis death he was in exclusive and undisturbed possession of

the parts of the original allowance now in question. Whatever
titie lie thereby acquired was independent of bis ownership of

or interest in the adjoining property, and so enured to his own
benefit without obligation to iiold it under titie similar in character
to that which lie had in the adjoining propcrty. No significance
was to be attached to the conveyance made to the trustees of
bis esfate by the township council.

The will of John Walmsley contained a residuary provision

to the effect that, after his son James attained the age of 21
"the whole of the residue of my real and personal property and

effeets, not otherwise given " be divided equally amongst "ail my
children," share ani share alike. The Iearned Judge was of opinion
that Thomas Walmsley was included amongst the residuary
devisees under bis father's will; and, the estate tait having corne
to an end, his estate was entitled to share in sueh residue.
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James Walmsley, Elizabeth Kirvan, Annie Loft, and Richard

George Loft took benefits under Thomas Walmsley's will; they

also were amongst those entitled to share in the residuary estate

of John Walmsley, and thus to share in that part of "Walmsley

villa" included in the entailed. lands. Thomas Walmsley in his

will assumed to dispose of that over which he had no power of

disposition;,as to their interest in that part, the four persons

named were put to their election between their interests under

Thomas WalmsleY's will and their respective interests in that part

of " WaImsley villa " over which Thomas had not a disposing power.

iReference to Theobald on Wills, 5th ed., p. 96; ib., 7th ed., p.

103; Farwell on Powers, 2nd ed., p. 384; Rogers v. Jones (1876),

3 Ch.D. 688; In re Fowler's Trust (1859), 27 Beav. 362, 3G5;

Box v. Barrett (1866), L.R. 3 Eq. 244; Halsbury'5 Laws o! Eng-

land, vol. 13, p. 116, para. 132; Cooper v. Cooper (1870-4), L.R.

6 Ch. 15, L.R. 7 H.L. 53.
The widow of Thomas Walmnsley was entitled to dower in

the entailed lands; for a consideration provided froni the estate

she had assigned to the trustees her dower interest. The residuary

devisees under John Walmsley's will were entitled to the entailed

lands, subject to the dower interest.

There should be a reference to the Master in Ordinary to ascer-

tain the value of the dower interest, and also the relative values

of the part of the lands in questionl declared to have been the prop-

erty of Thtnnas and of the parts declared to have been held by

him in fee tail, and also the relative value of that part of the en-

tailed property included in the devise for the widow's if e of

"Walmsley Villa"I and the remaining part o!ý the entailed land.

By agreement o! ail parties, the proceeds of the sales by the

trustees of the lands are to be taken and treated in lieu of the lands

themselves. On ascertainmlent of the matters referred to tihe

Master, distribution can be miade accordingly.

1F or the purposes of the present proceeings, ail parties inter-

estedi under Thomas WalmaleY's will, and not interested in con-

tending that under John Walmsley's will Thomas acquired an

estate tail, are sufficientlY represented by the trustees. declara-

tion to that effect.
Costs of ail parties out of the estate-those o! the trustee" as

betweeP solicitor and client.
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FALCONBRIDGE, C.J.K.B. AuUST 3OTH, 1916.

BENDERI v. TORONTO GENElIAL, TRUSTS COLIPOIIA-
TION.

Evidnice-Action aguiust Executors of Deceased Mort yagee-
A tternpt Io Establish Payrnent Made on A ccount of Mortgage-
Corroboratîon-Eidence Act, R.0-O 1914 ch. 76, sec. 12.

Action by Hliram Bender and wife against the executors
ani trustees under the will of James A. Lowell, deceased, to recover
$1 ,000 alleged to have been overpaid to the deceased upon a
mortgage made by the plaintiff Hiram Bender and his brother
to the deceased, covering lands the titie to whieh is now in the
plaint iff the wife of Hiram.

The action was tried without a jury at St. Catharines.
D). B. White, for the plaintiffs.
A. C. Kingstone, for the (lefendants.

FALCONBRIDGE, C.J.K.B., in a coiisidered judgmenit,said
that tbec ase wvas a curious one. The plaintiffs alleged that bbe
Inortgage was made in July, 1889; that the amount was $4,000;
that in September, 1895, the deceased Lowe-ll requested the plaintiff
Hiram to pay S1 ,000 on account of the mortgage; that a prornissory
note was made by Hiram, dated the l9th September, 1895,
and payable, bhree months after date, to the order of Lowell;
that the note was paid by Hiram on or about bhe 23rd December,
1895; that Lowcll died about the 5th April, 1900, having failed
to make any credit entry in his books ini respect of the alleged
payment. On the 29th April, 1915, the defendants were paid a
large surn of money in fuit of bhecl(aim under the mortgage.
No allowancê was made on aecount of the alleged payinenb,
the defendants desiring that it ehould be proved.

The learned Chief Justice said that at the trial bu entertained
an opinion favourable to Hiram Bender as to the honesty of bis
dlaim, but reserved judgment prineipally to see if there was any
corroboration, as required by sec. 12 of the Evidence Act, 1.S.O.
1914 ch. 76. The case illustrated* the wisdom of the provision
requiring corroboration, in v'icw of the long neglect of the plaintlT
Hiram to sec that be got credit for the $1,000 payment in the
lifetime of the testator. The faut that Lowell had several thousand
dollars investcd in promissory notes, representing money lent,
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ixidicated that the giving of the note in questionl (which wa

produced) was quite as consistent with a specifie loan made b

Lowell Wo Hiraim as it was with payment on the mortgftge. Th

plaintiff s' conel had not pointed out speeîfically what he relic

uponl as corroboration; and the learned Chief Justice f ailed x

find any such corroboration as the statute requires, either by h,

evidence of a witness or by the force of circumstances.

Action dismissed, and ivith costs, if exacted.

BÂAuz1TT BROTHIERS V. BAN~K 0F' ToRoNTO--CLUjTE, J.-AiUG. 22-<

Principal and Agent-$tm Lodged 'with Bank to be Paid ove-

upon It ruclions-Aut ho rit o7 f AgentPayment-Ratficaion-

Estopped.1-ction Wo recover $7,000 and interest. The plaintiffs

alleged that the $7,000 was paid by thern to the defendants,

as the plaintiffs' agents, Wo be expended for a specifie purpose,

and that the authority so Wo expend it was cancelled before it

was expended. The action was tried withogt a jury at Ottawa

and Toronto. The plaintiffs were (as niemnbers of a syndicate)

interested in the purchase of a lease of or interest in oil-lands iD.

the Province of Alberta. The plaintif! s paid 37,000 into a branch

bank of the defendants, to be transferred to their Calgary branch

and paid out i accordance with instructions. The plaintiffs

alleged that their inistructions Wo the defendants were speciflo

to pay o-ver the money upon the receipt of an assigxufleit of the

oil-lease 'which they were negotiatiflg for; and that the payment

made by the defendants was unauthorised, au assignment of

the lease not having been obtained. CLUTE, J., reviewed the

evidence in a written judginent, and said that, irrespective of'

the mneritS, the action was defective for 'want of parties-ail the

mnembers of the syndicate should be before the Court. Apart

fromn the question of parties, the position of the plaintiffs was not

sustainable. One Cullen was their agent Wo close the transaction.

lie did not get a formai lease, as 'was probably expected by the

plaintiffs when they eutered into the transaction; but the plain-

tiffs had knowledge,' before the transaction was cbosed, that

application had been made for certain lands; and what was done

subsequently in the way of organising a company, transferring

the propertY, issuing a prospectus,- and allotting shares, was a

ratification of ail that Cullen had done; and the plaintiffs were

estopped by their acts from repudiating the transaction whieh
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they, wilI full knowledge of the facts, helped Wo consummate,
Action dismissed wth costs. T. A. Beamnent, for the plaintiffs.
H1. E. Rose, K.C., for the defendants.

BRIrrON, J., IN C'HAMBERS. SEPTEMBER 5TH, 1916.

('LIFTON v. TOWERS.

Jud4jmenl-Correctioit of, cifter Settleutent andl Entry-Personal
Liability of A ssignee for Benefit of Creditor8-Ch allel Mortgage
-Counversion.

Motion by the widow and administratrix of the estate of the
plaintiff-the plaitiîf having died since the trial of the action-
to vary the judgment as settled and entered.

The action was brought by a chattel mortgagee, against the
assigilce for the benetit of creditors of the chattel mortgagors, to-
recover, out of the proeeeds of goods sold by the defendant, the
:ainounft (f lthe plaint iff's claim upon thle chattel niortgage.

TI1 lation was triîcd by Britton, J., wîthout a jury, and judg-
ment wývas gividn for the pflaintiff for $621 .92 and intcrest, witli
coists-tho dcl>t i>ay-able out of the estatc of the chattel mortgagors,
and the costs payable by' the defendant pcrsonally: sec ('iifton V.
Towers (1916), 10 O.W.N. 224.

The motion was to vary the judgment so as to nmke the
dcb.It,,as weII as thec costs, payable by the defendant personally,
with liberty tu reimburse himsclf out of the estate of the mort-
gagors.

J. D. B isset t and T. H. Peine, for bbe applicant.
W. S. Brewster, K.C., for the defendant.

BitiruN, J., in a wribten judgment, said, after stating the
facts, that the motion should prevail. The plaintiff was entîtled
to have a -judgment against bhe defendant personalty. There
was a mistake in the judgment as entered which should bc recti-
fied. The judgment as îssued did not carry out the intention of
the learned Judge in giving judgment for the plaintiff; and it was
not too late Wo correct the mistake. The contest in the action
was as to the validity of the chattel mortgage. The finding was
in favour of the mort gage for the original plaintiff, and the
administratrix was entitled to what followed from success in the
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action in reference to that property. It was the defendant's c

that deprived the plaintiff of his property. The conversion wi

by the defendanit, and hie should not escape liability by reason o

any mistake in acting upon the supposition that there were ast

suüfficient to, pay the judgment.
Reference to Quebec Jacques Cartier Electrie Co. v.Th

King (1915), 51 S.C.R. 591.
Order made correcting the judgment as asked. No costs of.

the motion.

MIDDLETON, J. >SIEPTEMBR 6TR, 1916.

*HEROLD v. BUDDING.

Execttion-Efofrcemen againsi Company-shares Beneyically

Oumwed by Debtor-Companyh wi Head Office out of Ontaro-

Reiership-Ilterim Order-NVotice to Debtor-Chargil*g

Order-JudicGature Act, secs. 140, 141-"'Public Company in~

Ontario"-Executiom Act, secs. 1~2, 13, 17-Equitable Execu-

tioiz-Powers of Receiver-Right to SeU-Applicatiof £0 Amnend

Receiving Order.

-Motion by a judgment creditor, ex parte, for an order amnending

an order made by MIDDLETON, J., on the 26th June, 1916.,

The plaintiff, having an unsatisfied judgment against the

defendant for the recovery of a sum o! money, and learning that

the defendant wvas the beneficial owner o! certain shares in the

Canadian Pacific Railway Company, a company having its head

office at Montreal, moved for a receiver in aid o! execution, the

shares standing ini the namnes o! brokers, who held the certificates.

Upon that motion, MIDDI.ETON, J., made the order 110W soughit

Wo be varied, appointing a sheriff receiver. The learned Judge's

intention was, that the order should be mnerely an interim order,

to be followed by a final order, on notice to the debtor, but the

order was issued as a final order.
The variation sought was the ad4ýition of a direction to, -the

receiver to seli the shares.

The application was heard in the Weekly Court at Tororito.

J. M. Ferguson, for the applicant.

MIDLETON, J., in a written judgxnent, said that the omission

of a direction Wo seli was not a clerical error or oversight. Shatres.
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in a company were first rendered available to a judgment ereditor
of the shareholder by the Imperial statute 1 & 2 Vict. ch. 110,
sec. 14, afterwards enactcd in this Province, and now fourni in
sec. 140 et'seq. of the Judicature Act, 11S.O. 1914 eh. 56. These
sections enable the shares to be charged with the paymcent of the
judgrnent-debt, and a charging order " shall entitie the j hdgment
creditor to ail such remedies as he would have been entitled to
if such charge had been made by the .1udgment (lebtor; but no
proeeedings shall bc taken to have the henefit of such charge
until after the expiration of six montbs froma the date of such order"
(sec. 140). The charging order is to, be obtained after an order
nisi bas been served upon the debtor-the interimi order precluding
any transfer in the meantime to the prejudice of the judgment
creditor (sec. 141). The statutory provisions apply not only when
the stock stands in the name of the debtor, but also when it stands
"in the nameri of any person in trust for him 11 (sec. 141 (1>).

Assuming that the shares now in question are those of -a
public companty in Ontario" (sec. 140), then the judgment, creditor
mnust fo11owv the statutory provisions and obtain flrst the order

ni'ii and finahly the charging order.
A rucciversbip as ancillary to this is quite proî)er, but the order

issu(d should bc regarded as an~ interimu ordur, an1 thure should
bu a motion made, at flic same time as, the charging order is
moved for, to continue the receiversbip tli the charge is at an
end. The receiver will 1w useful to obtain the income pending
sale and also to obtain the dlocuments of titie toi the shares.

When the charging order lias been obtained, it cannot, under
the terms of the statute, be enforced for six months, and then only
in a new action: Leggott v. Western (1884), 12 Q.B.D. 287;
Kolchmann v. Meurice, [1903] 1 K.B. 534.

If the Canadian Pacifie Railway Company is not "a public
company ini Ontario," the judgment creditor may find bimself
without remedy, unless aided by the Execution Act, ItS.O. 1914
ch. 80. By sec. 12 of that Act, " shares . . . in an incor-
porated . . . company . . .shall be deemed to, be per-
sonal, property found ini the place where notice of the seizure
thereof is served, and may be seized under execution and mnay be
sold thereunder in like manner as other personal property.1"

l3y sec. 13 (2), "seizure xnay bc made and notice given by
the sherîif where the .. . company bas within bis bailiwiek
a place at which service of process niay be made." By sec. 17,
the procedure is made to aPPIY to any equitable right ini the
shares seized.
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In view of the serîous doubt as to the shares falling unde

the provisions of the Juicature Act first cited, the judgmn

creditor niîght well be advised to proceed under the Execution ActI

Equitable execution î8 net a means of reaching assets whic]

in their nature are net exigible, but a means of freeing exigiWl

assets. fiomn impediments in the way of eention and meachin

them when such impediments prevent them from being taken i:

ordinary course. Ilolmes v. Millage, [189311 Q.B. 551; and clearl

caxnet be made the means of reaching assets not li the Proviuc,

A receiver by way of equitable execution cannot sell; hi:

function iýS W receive and hold; and sale cannot be indirecti

brouglit about by declaring the judgment to f erm a charge upii

the shares, unless the case can. be brought within the provisio,

of the Judicature Act first cited: Flegg Y. Prentis, [18921 2 CI

428.
The proposed amendmexit of the order should'not be mad

the applicant must work eiut the situation for himself as best 1

eau, atter notice to the debtor.

MFNzLEs v. McLEoD--LENNo-x, Jý.-SEpT. 6.

Wîll-TestalfltWy Capaciti-Undue Inftuence-EvidelOe

Findings of Fact of Trial Jxsdge--COists.1-Actiofl by the execul

naine4 in a tes.taixnentatry writîng Wo establish it as the last will a

testament of Margaret Menzies, deceased, a widow, wbo died at t

age of 841, on thie i8th February, 1915, Ileaving an estate of abc

$57,OOO. The plaintiff was a nephew of the husband of thei

ceased anid sole eeuof o the allcged will and residuary lega

land dvsethereunider. The action was tried wîthout a jury

Sandich.The learned Judge reviewed the evidence in a ^writv

jiudgmenit, dleait with the questions raised as to the testamenti

(upacity of the deceased and the influence exercised upon her

the plaintiff, and stated bis conclusion that the document r

pounded was not. the valid last will and testament of the decea,.

Acindismissed, wvith costs, including costs of and incidei

te the commission Wo Daytona, to be paid by the plaintiff, -m

le.ave te the dlefendants te apply to have their costs paid ou-

the estate if they cannot be recovered from the plaintiff. J.

'Rodd, for the plaintiff. A. G. F. Lawrence, for the defendi

Hiedley. A. R. Bartiet, for the other defendants.
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COUNTY COURT 0F THE COUNTY OF SIMCOE.

VANCIC, Co.C.J. JULY 31ST, 191

RE LAKE SIMCOE ROTEL CO. AND TOWN OF BARRI]

Ric TUCK AND TOWN 0F BARRIE.

Aïsessment and'Taxes-A ssessmenit Act, R.S.O. 1914 eh. 19,-, se
09 (16)-Val ue of Lands for Assessment Pur poses-Un'iýfor7

i/inAssesiment.

Appeals by the hotel company anxd A. J. Tuck from decisio>i
of the Court of Revision -of the Town of Barrie confirming ti
respeýctive assýessmeuts of the appellants in respect of adjoiuju
properties inx the town.

Dl. Stewart, for the alppellants.
W. A. Boys, K.C., for the town corporation.

VANCE, Co.C.J., in a written jud1gment, pointed out the dif
01ulty of arriving at the value of lands for assessment purposf
The, proper guidle, hie said, was to be fou.ud iu sec. 69 (16) of t]

AssssmntAct, R.S.0. 1914 ch. 195, providing that "the COU
may, in determining the value at whÎch any land shall be see
have reference to) the value at which similar land in the vicini
is assessed.- I this case the lands were assessed at $100
foot frontage; there had been no sale of similar lands in Barri
the- assessment of the hotel property was st $13,200 and that
the Tuck property at 82,200. Value alone is to be considered,
urged by the appellants' counsel, but the assessment should
equitable and fair, and there should be unîformity. Looki
at the vailues put on the different properties on each sie of t]
street ln the block of which the two properties form part, the Lassei
mentsý made and coufirmed were equitable and fair, and t:
appeals 1hou1l be dlsmissed.


