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OIVISION COURTS.

OFFICERS AND SUITORS.

Badliffs—The tith section of the D. C. E. Act
contains one of the most important provisions, for
the protection of Bailifls, acting in obedience to
a Warrant of the Court. The demand of copy of
Warrant is made a condition to the bringing any
action at all, for an act done in obedience to it
But it should be remembered that if the Bailift
delays complying with tic demand, he may, after
six days, be sucd like any other person.  ‘There is
not a limit, certainly, to the time within which a
delivery of the copy of the Warrant is good, for it
may be given at any time before action brought ;
but it the action be commenced after the time
{imited by the clause, and before the copy of
Warrant has been given, the Bailift is concluded
and Joses the benefit of this cuactment.  Whether
or not the party has previously obtained a copy, the
Bailiff should furnish one on demand, for it has
been decided to be necessary to comply with the
demand, even though the party has already ob-
inined a copy of the Warrant.

SUITORS.

The plt. being assured that his claim may be
prosecuted against the dft. in a D. C., and having
decided on the particukir Cowrt in which the same
is 10 be tried, prepares for suit the particulars of his
is claim.

The form and reguisites of the cluim or demand.—
We will endeavor 10 enlighten the suitor on these
points.

* The object of the plt’s particulars is to inform the
defendant who it is that sues, and of what will be
atterapted to be proved against him at the hearing,
that he may prepare himself aceordingly, should he
have any objcction to the cluim.

It is a fundamental principle of Justice that a
party shonld be informed of a claim or complaint
made against him, and have an opportunity to
answer it belore he is condemmned to make pavment
or satisfaction to thie opposite party, and the regn-
lations of practice under the Statute have a view fo
secure this,

The particulers of claim must be writlen in a
legible manncr,—not that anything extra is required
in the writing or otherviise, bat the claim must be
written out ?a’xﬂy, so as 1o be ecasily read by a

does not seem to be uany ohjection to the uee of
abbreviations commonly employed in mercantile
business ; but only those in cominon and ordinary
use should be employed.  The particulars of claim
should show also the names in full, and present or
last knowen places of abode of the partics.

To begin with the plt——his Christian and sur-
name should be stated ; and if several persons are
phs, the names of cach should be stated in full.
It is not enough to deseribe the plts as “A. B. and
Company.” “I'he individual members of the firm
shonld be stated, and it may be added *trading
under the style of < A, B. and Company.” When
the suit is by a vorporate body, as by school trus-
tees, the individuals composing the body are not
named, but the corporation is deseribed by the
corporate nawe given by Statute.

"The defendant is in like manner to be deseribed
by his strname and Chiristian name ; or, in case
of corporation by the corporate name ; but in cases
where the plt. is unacquainted with the dft’s
Christian name, the dft. may be deseribed by his
surnaume and the initials of his Christian name, or
by sneh name as he is generally known by.

The claim must also shew the present, or last known
places of abedle of the parties.

It is important to boih plt. and dft. that informa-
tion on this head should be inserted in the particu-
lars. It tells the Baililt where he is to scek for the
dit., and iclls the dft. where the plt. resides, so that
when a notice to the plt. is nccessary, the dft.
knows how and where it is to be served—whether
at the plt’s residence or at the Clerk’s office.  The
Court is alse informed by the papers of a fact
entering into the question of jurisdiction—the place
of residence of the dft.

(10 BEE LOXTINCED)

ON THE DUTIES OF MAGISTRATES.

SKETCHLS BY A 3. I,
(Continued from page 113.)

{

OF IIXEMPIIONS AND PROVISOES.

The information should show that the defendant
is not within any of the provisces in the clause of
the Statute under which he is sought to be charged.
‘) The rule and distinetion are thus stated.  All
‘circumstances of cxemption and modification,
‘whether applying to the offence or to the person,
(that are originally introduced or incorporated by

rson of common edueation, for it hasto be copied i yeference with the enacting clause, must be dis-
y tue Clerk aud read and compared by the Bailiff; linetly enumerated and negatived ; but such

(and if two copicsare given in, by the dft. also)—not maners of exeuse as arc given by ather distinct

to speak of the Judge, before whom jt'comes at the olanses ar provisoes need not be specifically set

hearing, whose time should not be wasted in trying"

to make out illegible accounts or claims. There
24

_P}‘z Hawk, 1% C.. .28, 3. N3; Roe Belf Tem, €. Lo $30; Gill v Simeon
ST
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out or negatived ;11 and it is immaterinl whether
the exemption be in another section orinu distinet
Act of Parliament, if referred to and engrafted upon
the enacting clause.*) And where the essence of
any offencc depends on the absence of legal
excuse, the act complained of must be charged as
having been done without such legal excuse, not-
withstanding o such condition or qualification is
referres! 10 in the statute

. Wrilten instrumcnts, whea referred to in an in-
formation, should be stated with great accuracy,
and when the gist of the charge should be sct out
verbatim. (%) .

Sums and quantities should be stated, for in many
cases the summary jurisdiction given to Justices
depends upon the amount of damage or injury done;
and where the question turns upon particular sums
or quantitics—that is, where value or quantity are
necessary parts of the case—they must be particu-
larized with accuracy in the information. More-
over, as Justices may award compensation accord-
ing 1o the amount of damage, it is important it
should be specified. %

Recital of a Stalute.—~It has been usual in an in-
formation under a particulur Act to set out its title,
&c.,and then toaver that that the oflence complained
of is contrary to its provisions ; but this mode of
describing a statute dovs not scem necessary : but
it is proper to conclade un information against the
form of a Statute, &c. When a Statute is referred
to, it must be cited correctly ; to deseribe a Statute
as passed in more years than one of a Sovereign
reign (as in the 4 & 5, &c.) is incorrect ; and this,
notwithstanding such Statute may be so recited in
subsequent Acts of Parliament,!’] the proper way
to describe such a Statute is to say ¢ passed in the
session of Pa linment holden in the fourth and fifth
years of the reign,” &e. It is bad, also, to recite
a Statute as of the Provinee of Canade, when it is
a Statute of the Pravince of Upper Cunada.l®) Many
of the late Acts contain a very convenient provision

iving a short title by which they may be cited:
or instance, in “Tlic Upper Canada Division
Courts Extension Aet,” (16 Vie. c. 177, . 82.)

Describing the property of pariner, §¢.—To obvi-
ate the difficulty which was frequently experienced
of stating the ownership of property in informations
and complaints, and the proccedings therein, the
Iate Statute!® has provided that wkere it is neces-
sary 1o state the ownership of property belonging

2) Paley on Conviclinng, 118, Steel . Simanh, 1 BB L Ald 61,

' 3 l,l.‘;‘. ;’tlrgncué‘g'l‘igl. -"A{.!‘), {K.‘ti.‘j\bglhc\w, 10 Mod. 27; R, r. Jarvis.
arr 148 1 Kast 3 oo Taad. 1 LA, Rapm 1373, and sce also the tece
cusc Vaust Boven, 16 1., 4, 8 AL C, ’ eeent
4] See In e, ‘Turncr, 16 1. 1, 140, M, C.

3] R, @ Powell. 2 East I C. 976; Wright ¢ Clement, 3 3. & Al 503,
6) Charterv. Greame, 18 1. 5,93 M. C., R. v, Catherall, Str. 900; K. v.

'“l.-;.h;i“' 2 Kf,'“c“‘ ;l‘}{ 3 Gu!l)\h:: 13 SI‘J" émﬁ 21 n

ueon 1. C, ¢ Londen D. C. 4 U, C. R. 302; R. v, PBiers, 1 A & B, 32

n...’. v Beverly, 13 M. & \V. §16. Pl Tiers 1A G F 33,
,8} Huoron 2C. . Jondoa 1, . 3V, €. R, 202,

9] Sea 16 Vie. ¢, 198, 8, 4

co—
to or in the possession of partuers, joint tenants
parceners or.lenants tn common, it shall be sufficient
to nume one of such persons, and to state the pro-
perty to belong to the person so named and another,
or others, as the case may be ; and so, when it is
necessary to mention such pasties in any informa-
tion or complaint, for any purpuse whatsoever.
And there is a like provision as to the ownership of
any work, or butlding, nade, matutained, or re
patred, at the expense of any Territorial Division, or
of any malcréals for the making, allering or repatr-
{ng the same, which may be described as the pro-
perty of the inhabitants of such Territorial Division.

The statement of the time and plece of the offence
is so immaterial as to strict accuracy that it may
be sufficient to say that the object of such statement
as to time is 10 show that the information was laid
in due time, and to protect the defendant against
another charge for the same matter—as to place,
that it may appear the Magistrate had jurisdiction.t%

But it has always been sufficient when the locality
has once been named, as “at A in the County of |
B,” 10 say afterwards “at A aforesaid.”

It scems better, however, in every case to state
the time and place of the offence as accurately as
possible ; and, indeed, it would seem that if in fact
a particular locality, however limited, be an ihgre.
dient in the offence, it must be accurately described
in the information, notwithstanding the latitude per-
mitted generally by the late Act.0)

Aiders and Abettors—it seems in place here to
notice, are now made punishable upon summary
conviction. At Common Law accessories in mis-
demeanors were not punishable, but the 16 Vie. c.
178 thus enacts:

That every person who shall aid, abet, counsel, or procure
the commission of any offence which is or herealfter shall be
punishable o summary conviction, shall be liable to be pro-
ceeded against and convicted for the same, either together
with the principal oflender, or before or after his conviction,
and shall be liable on conviction to the same forfeiture and

unishment as such principal offender is or shall be by law
riablc, and may be proceeded against and convicted either in
the territorial 3ivision or place where such principal offender
may be convicted, or i1 that in which such offence of auju;ﬁ,
abelting, counselling, or procuring, may had been committed.

For the “Law Journal,”

In a late number of the Law Times appeared
some observations on the present state of the pro-
fession in England, which are not without interest
in their bearing as to the fature for Upper Canada.
It may be feared that breakers are ahead, that we
are approaching the state of things that in England
has produced such disastrous results. The article
alluded to opens with the following candid admis-
sion :—

-

10] Sce ante page 402 & 403,
1 B e N cacer ¢ B & Ald. 243.24%; R. «. Fletcher, 13L 1. M. €.
6.
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of thousand Attorneys, and at least as many3Barristers, could
well be spared. Why shiould the truth be concealed 2 1t is
not an alarming one, but the contrary. It is full of hepe,
because it indicates the cause of many evils we now complain
of, aud at the same time suggests the cire—a cure which
happily is ahendf' in_active progress. Our nnmbers are
ecreasing. Good. Every unit subtracted adds to the pros-
reri\y of those who remain.  Law i almost a fixed quantity.
ts emoluments are not likely materially to fluctuate, save
under such a fortunate aceident as the mil\va{' mania ten
years ago. It makes il the difierence to the
whether the fund is to be divided wmong cight thousand or
fen thousand. We are not informed at what ratio the
diminution is procecding, but thete can be no question that it
has begun and that it will go on with inereasing rapidity.”

An overstocked prolession is referred to as a fer-
tile cause of the greater proportion of mulpractices
that discredit it inasmuch as every man thinks he
must live, and in the want of legitimate business
for all, poor men who cannot conirive to live by
creditable means contrive to live somchow—thus
helping to fosterthe public prejudice against lawyers
as a class. Bear in mind there is already an ex-
amination on admission in England.

Partly for its tendency to reduce the numbers to
a due proportion to the work te be done and tu pre-
vent any but /il men being admited to the profession
is urged :—

“an educational test applicd to the admissior of prac-
titioners in both branches of the Profession—meaning by that,
not merely legal knowledge, but general knowledge; not
alone the speciality that makes the Lawver, but the acqnire-
ments esscutial to the gentleman,  We want to see the Soli-
citors, one and all of them, vindicating the honourable title
by which they are knows 1o the law—that of gentlemen. We
would rigorously exclude from the Profession every man who
18 not ¢ a gentleman,” whatever his other qualifications. By
this we do not mean merely a geantleman by birth, a wan
who has ancestors, but a gentleman by cultivation, in mind,
manners and feelings. A wide range of examination would
go far to secure this, and thus sl further promote the
restriction of numbesrs which has become so necessary, not
only to the well-being of all, but to the reputation and status
of the Profession. Our cnemies, we are aware, are very
desirous of introducing among us the principle of competition.
Open, they say, the gates of the Prosession as widely as

ible, encourage the Lawyers to 2 conflict of cheapuess ;
et A. offer to d(:alie work for 20 per cent. less than B., then
we shall have B. offering to work for 10 per cent. under A.,
and so there will be cheap law, by which the public will
profit though the lawyers devour one another. But this favor-
able free-trade docirine is not applicable to tho market of
intellect. One author does not seck fume by underselling
another. We do not go to the cheap physician, or enconrage
the low-priced architect. It is the swne with the law. lts
value is not to be ascertained by putting it up to a Dutch
auction, and bidding backwards until a purchaser is funnd.

e prices are fixed, and the choice of the employer lies
between degrecs of ability. The only rivalry permissible is
not of prices, but of skill.”?”

Without referring, at this time, to the multifarious
and incompatible duties ot the Upper Canada
“ Lawyer” or pansing to notice the advantages that
would accrue to the public and the profession if
that meretricious union—the offices of connscl and
attorney combined in the same person—was dis-
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“ There are too many Lawyers: that’s the fuct. A couple ' solved, and the distinction between the two

branches of the profession sustained, the writer
would invite attention to the law, as it now stands,

‘respecting the admission of Attorneys to practice.

Although the sune person may be a Barrister as
well as an Attorney, it does not follow that every
Attorney will become o Bamister; the offices are
not blended—even the source from which ecach is
Formerly there was
searcely an individual case in which the Attomey
was not also a Darrister, but thele is reanson to
believe that of late years several gentlemen have
been admitted who do not aspire to o call to the
bar; and many young men are now under articles
solely with a view to admission as Attorneys.
Legislation has also facilitated the admission of
Attorneys from other countries to practice in our
Courts, and we have lately been threatened with a
one-sided measure of fice trade in that way. It is
not impossible that those who are starving for want
of business in England, or who lcave their country
for their country’s good, may be shortly upon us
like a swarnm of mosquitoes.  ‘These considerations

ereate groands for apprehending serious injury to
the public and odium lighting on the profession,
unless a barrier be ereeted to guard against the
admission of any to the privileges of an attorney-at-
law except men of honour and cducation, men
trained to the law as a science, and conversant with
our system of jurisprudence.

Existing laws afford no guarantee of fitness. A
young man whose only qualification for entering
on the study of the law, is ability to read and write,
may be articled to an Attorney y—spend five years
copying and serving papers, or idly kicking his
heels against the oflice desk, or in doing the dirty
work of a disreputable practitioner. At the end of
this time, armed with a certificate of service, he
claims to be swomn in as an Attorney of Her Ma-
jesty’s Courts, and is sworn in accordingly—ke
may know nothing whatever of professional duties,
may in fact be grossly illiterate and deficient in
every acquircment that would enable him to act

vith safety and advantage for a client, and yet the
law entitles him, simply on proof of service under
articles, to the certificate enabling the holder to
undertake the most iinportant duties of an Attor-
ney—duties which if not performed with integrity
and ability may bring ruin on the unfortunate cfient
and his family. A man of this stamp will always
¢ be guilty of the cruel, the scandalous misconduct
of essaying to practice the law without the requisite
amount of professional knowledge.” Mark! he is
put in posscssion of credentials that, as a fit and
proper person, he has been admitted to a class pas-
sessing the extensive privilege of conducting the
legal affairs of others fgr reward—is thus cnabled

to impase upon the unwary ; and the discovery of
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lis incompetence may be made only at the tnoment
when the elient’s (or victim’s) ruin has been con-
sumated by some improper act or omission of this
accredited agent of the aw.

The Bagrister must bhave passed two examina-
tions before the Law Socicty previous to his call to
the Bar—the first upon his general acquirements,
to see if he has that sound and liberal education
which fits him to enter with advantage on the study
of the law : the sceond, after five years’ standing
on the books of the Law Socicty, to test the extent
and natare of his professional knowledge ; to de-
termine if it be such as ta qualify the candidate to

ractice with honor to himself and advantage to

is fellow-subjects : unless found to be fit and
capable to act and stainless in character, the
degree of Barrister is not conlerred upon hin
Here every precaution has been taken to seeure (in
the language of the Statute) a learned and honor-
able body 10 assist their fellow-subjects, as oceasion
ay require, and to support and maintain the Con-
stitution. And we dure aflirm, that & more truly
honorable and capuble bar than that of Upper
Canada does not exist in any other colony in her
Majesty’s dominions.

It is desirable that an educational test should be
applied to Attomeys as well as Barristers ; and
there is more need for it. The former are infinitely
more in the way of inflicting injury by ignorance
or turpitude than the Iatter; and from the very
nature of their duties with fewer checks.

Be it remembered (says the learned and estima-
ble Samuel Warren) that the At :ney and Solicitor
stands in the front ranks—is the very front to whom
a layman comes, dismayed and confpunded by the
derangement of his affairs, of every sort, in every
profession, trade and calling, wherever his rights
are questioned, his interests threatened; when he
means to challenge those of others; how tangled
and intricate soever the difficulties in which he has
involved himself, or others have involved him, &ec.
Bear you in mind (he says, addressing Attorneys,)
that the bulk of society take the complexion and
character of the law from your exhibition of il
According as you act and demean yourself on such
occasions, you may make that law appear a blessing
or a curse ; render it detestable as the instrument
of meanness, trickery and oppression, or levely
and dignified as the guardian of peace and order;
the very visible impersonation of Justice, the pro-
tector of the weak and oppressed, vindicating the
rights of the most abject, and redressing wrongs
though inflicted by the haughtiest and highest of
mankind.

Further, the business of the Attorney lies chicfly
in his private oflice with his clients ; the Barrister

exercises his calling chiefly before the Judge and’ _
‘of almost incredible advancement.

the public at large, surrounded by all those restrainte

which an upright and firm judiciary and a well-
dirceted public opinion impose,

At Home, a law requiring the examination of
Attorneys has been in foree for centuries, and of
lnte years the system has been greatly improved,
the exumination, before a tribunal composed of
men of high standing and great experience, cm-
bracing the whole ficld of the lnw—its principles
and doctrines. In most of thg British Colonies
there iy a preliminary examination; in_ somg
colonies, Jamaica for example, before the Judges
in open court: and to come nesrer home—in Lower
Canada every candidate for admission to the pro-
fession must undergo the ordeal of an examination.

Jt would appear that before the passing of the 37
Geo. 1IL ¢. 13, the ordinance of the Provines of Quebec,
25 Geo. 1. c. 4, regulated the mode in which Attor.
neys, &c., were to he admitted in U, C. By the firt
clause of that ordinance no person was to be commis-
sioned or perinitted to practice as an Attorney, &e.,
who had nst served a regular continted clerkship with
an Attorney, &c., for five years at lenst.  And further,
such person was not admitted to practice until after ke
had  been cxamined by the first and most able Barristers,
Advocates, and Attorneys, §e., it the presence of the
Chief Justice, or two Judges,” by whom such person, o
examined, was to be ¢ approved and certified to be of fie
capacity and character o practice the law.” The U.
C. Acl 37 Geo. 1. ¢, 13, which repealed this ordinance
as respects the ordinary Attorney, &c., and made othes
provision therefor, was amended by an Act possed a
few years afterwards, under which the admission of
Altorneys is now regulated. It provides that “no
person shall be admttted by the Cotut of Q. B, to prac-
tice ns an Attorney in this Province wnless upon an
actual serviec of five years with some Attorney of this
Province,”—nothing morc !

Mark the contrast between this and the provisions of
the Ordinance. The exigencies of an infant state may
iave induced this alteration, but no plea to favor it can
be advanced nt the present day. Do let us bear in
mind the timmes in which we live; when (to quote once
more e warren) knowledge is so universally diffused,
and the results of science are so incessantly intermingled
in the affairs of life, and turned to purjoscs of practical
account and profit, that the members of our profession
are compelled to clevate the standard of acquirement
and qualification far higher than sufficed in the days of
our good grandfithers and great-grandfathers ; and
consider what facilitics for a really first-rate education
now exist almost every where, and which persons far
humbler in society—observe—than the clusses from
which our profession is usually recruited, most eagerly
and sueeessfully avail themselves.

Upper Canada, in 1853, is very different from wast
it was in 1797. Look at the present populution—the
trade and commerce—her manufacturcs—her agricul-
tural wealth—her canals, ruilroads, banking institu-
tions, corporate bodics, &c,, and you se¢ the evidences
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"The simple solitary good School whick existed in 1797,  able the first day of this term, calling on the Munieip.i

and to which youths from every pat of U. C. resorted,

is represented by ut least 60 cxeellent seminaries of ) P

the sort, and our Common School System las dotted
the country with Schools accesrible to all; and tie
Toronto University, I'rinity College and other Colleginte
Institutions, offer every fucility for obtaining a tho-
roughly sound liberal eduention. 1t is no longer neces-
tary to make Lawyers by an act of Pasliament, or to
invite men to cater the professson, withont requiring of
them the Shibwleth of fitness. The Fand Surveyor
and the Common School Masterareexamined, and ther
fitness proved before being allowed to pursue their voea-
cations uuder the sauction of law ; the important office
of Attorney, with its powais nnd privileges, is thrown
open to any one who hus spent a {ew yeurs in doing, it
may be, the mechanieal work of an office.  There is no
Royal rond to Law, any more than there is to Geontetry ;
but an Upper Canada Statute can metamorphiose a lout
into o lawyer in no time——presto—and the stamp of fit-
ness is affixed. ¢ The welfareand tranguulity of fanul-
ies, und the peace of individuals require,as an object of |
the greatest importance, that such persons only should
be appointed to act us Attorneys, Solicitors, k¢, who
are properly qualified to perform their respective callings,
and that under necessary and proper regulations.”  “This
is the language of the Quebce ordinunce, which the
Upper Canada Legisture repeated,and not inconsistently
omitted this preamble from their Statute for the admis-
sion of Attorneys. Enough hag been said, it isbelieved,
to indicate, if not an existing evil,at léast a great defeet
in the law, a fruitful source of future evil, it not reme-
died in time.

It may be that the Courts cannot apply a snitable rem-
edy,or (el bound to take their tone from the Law-givers.
eonfining Rules, in confirmation of the Statutes, toregu-
Iations for rigid proof of service, without devising any
test for ascertainming the qualifications of the « Asticled
Clerk®

However that is, the aid of the Canadian Legislature
may beasked to apply a snitable and permanent remedy,
and now is the time to do it, while the question is uot
surrounded by the complications which exist in older
communities: the means by which thisis to ke done,
whether by examination before the proper examiners,
appointed by them, or before the Law Sociely, is unim-

rtant 5 but the end in view, that «“only persons of

onesty and good abilities for such employment” should
be admitted to the officc and privileges of Attorneys,
surely is suflicient to commend the subject of this ar-
ticle to the consideration of every candid and tMnking

mind.
A.B.V.

U. C. REPORTS.

CGENERAL LAV,
{Reported by C. Robinson, Ew., Barrisur-at-Law)

WirsoN v. Tueg MunicipaL Couscit ofF e County or Evcne

By.Law guashed—J ding legal 1ate of interes, contrary to public polic
and injurions to credit of the deb Munrorpal cor) kiR ks
of 38 Vic. ch, B0,

Q. B. Earter Term, 18 Vic,

In Hilary Term, . Robinsen obtuined a Rule nisi, return-

Counueil of thas Coumty of Elgin to shew cause why the by-law
assed on the 10th May, 1854, to raise by loan 1‘7008 and
interest should uot be quashed, wholly ot it part, because,

Ist. The by-law provides for thy payment of intorest on the
loan, at a rite exceeding the legal rato of interest.

nd.  The amonnt required to be raised annually, at &
special raty, for the payment of such loan and the interest
thereof, and the aunual tute in the pound required as a special
rate for the pavment of interest on the loan, and for creation
of asmhing tund to pay the principal theieol, are 1 ot either
af thew reeded in such by-law, oc that they ate untruly

frccilcd therein, and the sums requised to be levied, and the

annual rate in the pound imposed, are excessive, and more
than sufheient for the purposes of the by-law.

In Easter Term A, MeDonald shewed cause. He contended
that the by=law «id not direct that the loan shoukd be raised
at u rate of enght per ceut. interest, But it it did, still it
would only be void for the excess of interest over six per
cent.  That the rates imposed appearing in the schedule do
uut, 1f they authorise the raising samewhat more than is
strictly necessary} i.e. more than ¢ach annwal instalment and
sin per cent. interest, therefore make the by-law void. Wates
v. Sulter, 20 L, 3. C. £. 43, That the Stat, 16 Vie. ch. 80,
see. 3, saves thd by-law, except as to the two per cent. over
legal interest.  He eited 12 Q. B. U. C. 198.

C. Rosixsox contra, argued thatthe by~law showed clearly
that cight per cent. was intended and authorised to paid
as interest.  “That the 16 Vie, eh. 80 dul not apply, for this
was no contract: that this by-law was contrary "to public
policy and in‘jurious to public credit, and opened the duor to
traud.  Cited Grierson v, P. M. C. of Ontario. 9 U. C. 621.
te objected, also, that the rate was diffeient in each year,
it’:ﬁéging to Sells and the Village of St. Thomas. 3 U. C, C.

. 286,

Before the Statute 16 Vie. ch. 80, there can be no doubt
but that the Municipal Councils could not by by-law or other~
wise anthorise or contract any loan, debt, or other liability,
at a greater mterest than siv per cent; and this by-law’is
cJearly bad, unless that statate saves it, for n siys—we
authorise a loaw, and impose a tax to pay it, with interest,
as to which we are ready to pay eight per cent, though we
will not pay more, and we make provision for paying that
toun, with micrest not to exceed eight per cent., which
meaus with eight per cent.

In our opinion the Stat. 16 Viv.c. 80 was notintended to have
the operation contended for. “liie case does not come within
its striet letter, for & by-law is not ¢ a contract for the loun or
forbearance of money,’® though it may be the authority for
making @ contract,  The 4th sec. of that Act is not opposed
to this view, though it excepts from its enactments, x;)anks,
insurance companies, and corporations or associations, there-
tofore anthorised by law ¢ 1o lend or borrow money at a rate
of interest higher than 6 per cent. per annum.”  These
Municipal Corporations clearly do uot fall within that excep-
tion.

We think, also, that there is great force in Mr. Robinson’s
sugoestion that it is contrary to public policy, and likely to
be injurions to the credit of the debentures which these
Municipal (’or[;lora!ions are authorised to issue, if they coukd
in the face of them be made payable with a higher rate of
interest than could under the 3cd section be legally enforced’
agamst them.

In the Consolidated Municipal Loau Fund Act, 16 Vic.
ch. 22. passed during the sume session, sec. 3, subsce. 3, it
is expressty enacted that the debentures which the Receiver
General may issue in the credit of this fund shall in no case
bear interest ut a grealor rate than six per cent.

We can hardly think the Legislare intended to restrict



t6 LAW JO

URNAL. [SevrimuEk;

E—

the rate of interest for motiey to be ruised on the credit of this
fund for such municipal purposes as are set foith in the 2nd
sec. of that Statute, amd yot to enable the Municipal Corpor-
ations to raise money eitlier for the samuo or other purposes,
on their own debentures, at a higher rate of wnterest.

We think the by -law should be quashed, 2s the objection
vitiates it throughout.

Ix we. Mornison axo Tur Moscirarity of T Towasurwe
Aurien,

(Reported by C. Rolunon, l;c/;..' BareistereatsLate.)

Schaol trusters— A ithod seetion eannnt he altesed reithane the assent to suek altesation
of & minjority of the inhaditant housshalders and froechil bies, oStninad at o wiecting
ronteentd for sich prrposeasByture oltseing sehool scctron without siwi assent,
quashal, " 13 & 14 Vic. ¢, 48,4cc, 18, §

Q. 1%, ‘Trinty Tenn, 18 Vie,

8. M. Jarvis, in Hilary Term, obtained a Rule calling on
the M\micipz\lit‘y of the Township of Asthur to shew caunse
why By-Law No. 2, passed on the Sth Febraary, 1853, should
not be quashied, on the ground that 1t alters the school sec-
tions of tho township of Arthur, as previously estublished,
aud yet was not submitted to a meeting of the  houscholders
or frecholdars of the school section of the townslip, and that
the inhabitant houscholders and frecholders have not assented
to such alteration at any meeting duly called for the purpose
of obtaining their consent.

The rule was granted in reading the by-law and two afli-
davits ; ono of which stated that previons to the passing this
by-law the township of Asthur was divided into four school
sections, by a by-law passed 14th Oct., 1850, That on the
second Wednesday in January, 1853, the regular anuual
meeting for the election of a third school-trustee for school
gection No. 3, in lieu of the retring trusiee, was held, and
the applicant Morrison was elected such third trustec.  That
the n{:cmtion made by the by-law moved against materially
affects the previous section No. 3, and alters every school
section as constituted by the by-law of Oct. 1850. Lhat pre-
vious to the pussing ot the by-Jaw moved against no public
meeting of the frceholders or fionscholders in the section No.
3 was ever called by the doponent Moriison or his co-trustees,
or either of them, to obtain their opinion as to the propricty of
altering the division of the school sections 3 ind no requisition
was made, to his knowledge, to call any such meeting ; nor
has he ever heard that any such meeting was held or opiuion
expressed. ‘That deponcut and his co-trusices have never
consented to any such aiteration, but have cendeavored to
maintain their corporate authority, and on 4th January last
(1853) called a public meeting, 1o be held on Wednesday the
11th January, (1853). 10 clect a school trustee. That the
meeting was held, but refused to cleet a thind trustee. A
second affidavit confitmed the principal facts above stated.

This rule was originally moved in Easter Term, 17 Vic.,
and was granted on the 2nd Wedresday after Term. By
some inadvertende, after the wle was served, and in which
both parties shewed, that rule was allowed to lapse ; and on
the*facts being stated to the Court, the present rule was

nted. During this term Walson, Q. C., shewed cause:

e argued the Coust should not niterfere, no objection appear-

ing on the face of the by-law, and that the lapse of time since

it was passed ought also to prevent interference ; that delay,

as well as any acquicscence in the by-law, should be consi-

dered. He cited 10 Q. B. U. C., 626, 12 Q. B. U. C. 525, 5
Q. B. 94, 2B. & A, 339, 6B, & C. 240, 4 T. R. 223.

He filed an aflidavit of Michael Cox, the Township Clerk,
that originally there were 5 school sections in the township §
that the inhabitants petitioned the Council to reduce the
number to three (the original petition annexed to his affida-
vit), and in accordance therewith by-law No. 1 passed the
Council, whereby three school sections were established :
that the same Council, in the same yvear. passed by-law No.

12, whereby the nuinber of achool sections was increased to
fotrs which by -law was passed withiout any previous mectin
of the honseholdera, &e. That the Council of 1853 pa

the by-law complained against: that he verbally and in
writing requested the trusiees to call » meeting as required
by Statate, but they ¢ absolutely refused and neglected to
call sueh meeting,* with a good deal wore which is not reles
vant to this application,

Jarvis, inTeply: Asto delay stated, the by-law was not
to take effeet until Dec, 18353, and the rule was first moved in
the followines Easter Tertn ¢ that it stands admitted that there
was no public meeting, which the Statute requires.

The question which really presents itself for our determin-
aticn in the first instance is, whether on the circumstances
before s we have authority to quash this by-law, The 13th
and Lith Vie. ch, 48, see. 18, among other duties imposed
on the Municipality of each township, in regard to Common
Sehante, sates—d4thly. To alter any school scetion already
e<tablished, and to unite two or more school sections into ono
at the request of the majority of the freeholders or house-
holders in cach of such sectione, erpressed at n public meot-
ing called by the trustees for that purpose. It is contended
that the request expressed at a publie mecting is a condition
precedent to the exercise of this power, or, in other words,
that no power or authority to pass such a by-law is given to
the muficipality, il such a request has been so expressed.

Assuming for the «ake of arginnent that this is so, has the
Court power on such a ground to quash the by-law? The
155th see. of the 12 Vie. ch. 81, poiata out the mode of
obtaining a centified copy of any by-law ; and enacts that
either o the Superior Courts of Common Law, at Toronto,
mn{ be moved upon production of such copy, &ec., to quash
such by-Jaw : and if it shall appear to the Court that such
by-law is in the whole or in part “illezal, it shall be lawful
upon proof of zervice, &e., to order such by-law to be quashed
in the whole or in part.

Tt is observed by the Chief Justice in giving judgment in
Sutherland 1. The Municipality of East Nissouri, 10Q. B, U,
C. 628, this provision does not seem to contemplate the
case of a by-law complained of on grounds wholly n%art from
the nature of 1= previsions. There may be many objections
to a by-law, amd wiich wonld be suflicient 1o depnive it of
validity, whicl at the sume time may not be found sufficient
to justity the interference of the Court in the summary manner
aiven by the Act, as for instance when the objection is to the
reasonableness of the by-law which requires the aid of ex-
tiinsic matter to demonstrate the existence and force of the
objection.

It scems to me, however, that where certain proceedings,
emanating not from themselves, but from (probably) a limited
portion of their constituents, are by the express terms of an
Act of Pariiament rendered necessary, in order to give
authority to the Municipal Council to pass a by-law relating
1o a patt:cular subject, and they nevertheless do pass such a
by-law, without any such proceedings having taken place,
and the absence of such proceedings 18 clearly established on
an application to the Court to set aside the by-law ; the sta-

tutory J’ufisdiclion attaches, and the by-law may well be
deemed illezal in the whole. And this accords with what

was said by the Chicf Justice in giving judgment in Laffert
a. 'll;hc z;\glunicipal Council of Westworth and Halton. 8 U. C.

I think this case falls within the same principle and that
the summary jurisdiction given by the Statute may be resorted
to, for the purpose of yuashing a by-law passed under such
circumstances.

‘Then as to the objection atselt, the language of the Statute
ulready quoted :lrpears to me clearly to limit the authority
of the Municipal Counctl to pass such a by-law, without a
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uest fist made to them for that purpose by the panties,
aud in the manner desiznated 3 that is, that & request of 2
majority of tho frecliolders or houscholders, iy the school
sections to be affected by the change, wust be expressed at
a public meeting to beconvened by the school trustees for that
purpoae. No such meeting, and'consequently no such request
preceded the passing of this by-law.
In my opinion, therefore, it should be guashed.

Tue Quees £x urr. Winntasm Swas o Javes Rowar.

(Repotiad dy £°, Robinsen, E<q., BarristtreatLate.)
Que-warranto~Judgment in fuver of defendant—Diath of Beledn—Coste,
s S A S A S A
My, Helliwell moves to nmend the order of Mr. Justico
Richards, in this case, by awarding to the defendant his costs
of defence.

It was a quo warranto case, tried before Mr, Jnstice
Richards, to determine the right of the defendant to hold his
aeat as a township councillor, to which he had been returned
as duly elected. The learned Judge determined that the
defendant was entitled to retain his seat, but coneeiving that
he had a discretion to withhold costs, and that there were
circumstances in the case which made it proper to do so 3 he

ave judgment in fuvor of the defend int, but did not give him
is costs against the relator

The defendant contends that the relator having failed must
be ordered to pay costs, and that there is no discretion to
adjudge otherwise, aud he obtained a mule nisi last term, to
amend the judgment 1n that respect.

On_tho return of the rule, this term, aflidavits are filed
shewing that the relator died on the 6th_July last, that is,
after this rule nist had issued, and befure its return.

It aggears that most of the Judges, in rases before them in
Chambers, have acted upon the provision respecting costs in
the Statute as if it were discretionary, to the full extent, of
withholding costs from the successful party. This beimng so,
we shall not reverse this order, under the circumstances of
the relator, against whom we are desired to give costs, being
no longer living. Upon refereuce to the Judges of both
Courts, we find that a majority of them place the same con-
structién upon the clause in guestion, as was placed by Mr.,
Justice Richards.

Rule discharged.

Datx v. Coor axDp Hucntes.

Divis.on Cowrs Baliff—Neduee,
citom Cowrs Bahgf=3 4 C. PR 460,

The hailiff of & Division Court, acting in the discharge of his duty as such
bailif, is entitled to notice of acnon under the diviston court acts. aud that
the oljection is open to him under she plea of ** 5ot guilty per statute,

Wit issued 16th February, 1854 ; declaration, 11th April,

Trespass--De bonis asportatis. Pleas: by defendant
Cool—Not guilty per statute, and not possessed 3 by defend-
ant Hughes—1st, not guilty ; 2ud, not possessed 3 3rd and
4th, special pleas, justifying under a Division Court execu-
tion, against the goods of one Egan, and alleainy an assign-
ment of the goods from Egan to the plamtifl frandulent as
against creditors.

At the trial the plaintifl gave primd facic evidence of 2
bill of sale duly registered, 1t appeared that after the assign-
ment Ezan departed, leaving his wife in the house where he
had vesided and kept tavern; thzt she remained there in
poseession of the louse and goods for three or four wecks, and
then left, gong to the plaintifi®s, shottly before the seizure.
it appeared Cool had seized and sold the goods under, as
alleged, an execution at Hughes’s suit against Egan, being
-apparently indemnified by }fughcs in so selling ; but no exe-
cution or indemnity appears to have been regufarly proved.

e}

At the close of the plaintitl’s case Eceles, for defendants,
moved & nonsuit as to Cool, an the ground that he was entitled
to notice of action as haviug ucted in the execution of his duty
as bailiff under the Division Court Act; and as to Hughes,
because he was not proved 1o have directed or acted in the
alleged trespasy to plininti®s goods.  As to Hughes, it was
left 1o the jury, who found a verdict in his favor on the ples
of nat guiity, and for plaintiif scemingly on the other issues,
They found ugainst Cool £65 damages, with leave reserved
to move a nonsuit if entitled to notice of action. The jury
found that he acted in the execution of his dnty as bailifi, *

=

During this term Eccles obtained a rule nisi to enter a sion-
suit putsuant to leave regerved.

Durand shewed eause, and contended that the 14 & i5
Vie. ¢, 28, applies to bailitls as well as justices of the peacs 3
that this execution being against Cool, the bailiff had no right
to seize plantifi®s goods ; that Cool could have had the title
to the property trivd under the provisions of the statute; that
Caol was unot acting bond fide, and therefore not entitfed to
notice ; and that, although the verdict was in favor of Hughes,
it & new trial is granted it should be as to both parties.

Eccles, in reply, contended that there is no difierencs
between the statute 13 & 14 Vie. ¢, 13, sec. 107, and the one
which preceded it as to requiring notice of action ; that the
bailiff may plead the general 1ssue, and give in evidence the
want of notice; that the action should have been brought
within six months. which has not been done—the plaintiff
must therefore fail—Timon ». Stubbs, 1 U, C. Q. B, % 73
Sanderson v. Coleman, 4 ib. 119;—that a bailiff, although he
knows that the propcrt‘y is not the property of the execution
debtor, still it he is ordered e must seize, and is entitled to
notice—Beechey v. Sides, 9 B. & C. 806 ; Cook v. Leonard,
6 B. & C. 351; Smith v. Hopper, 9 Q. B. 1005; Smith v.
Rewsing, 18 L. J. 3015 Cox ». Reid, ib. 216 ;—that a new
trinl may be granted against one party—Davis v. Moore, 2
U, C. Q. 2. R. 180.

Macavtay, C. J.—The long-continued possession of Egan’s
wife, &e., constituted evidence sufficient to go to the jury in
support of the bona_fides of Cool’s conduct if entitled to notice,
assuming that the moods were really the plaintifi®s property
at the time, and this whether Cool was indemnified or not.

The indemnity might implicate Hughes, as adopting, if
not directing, the seizure and sale for his benefit, without
depriving Cool of his right to defend himself gir any ground
of defence open to him under the siatute—Timon ». Stubbs
(1 U. C. Q. B. R. 347), Booth r. Clive (10 C. B. 827); that
defentlant is entitled to notice Jones v. Elliott (11 U.C. Q. B
30). On reference to the 13 & 14 Vic. ¢, 53, sec. 107, the
14 & 15 Vie. c. 51, sec. 5, and the 16 Vic. ¢, 177, sec. 7, it
appears to me that the defendant was entitled to notice, and
that the objection is open to him under the plea of not guilty
per statute. It is clear he was aciing under the statute suffi-
ciently to entitle him to notice, and the last act expressly
authorizes the objection under such plea—the case cited from
1 U. C. Q. B, R, 317 was before the last act.

I can see no good reason why, since the 16 Vic. e. 177,
sec. 7, the defendant may not raise the objection under the
general 1ssue per statute, if ho could not have done so before.

McLeay, J., and Ricuarps, J., concusred.
Rule absolute.

Recina ex. Rer. GLEzsoN 1. Homrssax,
A county court judge cannot grant s guo warranto during term vime in the
anperor courts.
13Q. B. R, p. 140,

Eccles obtained a rule calling on tha relator to shew ciusa
why the order made by the judge of the €ounty Court of the
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County of Oxford, for the summons in the nature of a quo
warranto in this cause, should not be set aside with costs, on
the gronnd that the said order was granted during last Hilary
term, when the said judge had no power or authority to grant
the same.

It was sworn that the fiat for the summons was granted by

the Judge of the Oxford County Court on the 10th ot February|

last, on which day the writ of summons issued, and which
day was the first Saturday in Hilary term. On the same day
the judge also granted his fiat for a summons against the
returning officer. Both summonses issued and were served,
but neither of the defendants appeared, and the judge gave
judgment against them ex parte.

Hagarty, Q. C., shewed cause.
DRAPER, J., delivered the judgment of the court.

The language of 16 Vie. ch. 181, gec. 27, appears tco clear
to admit of any argument. This section is substituted for the
146th section of 12 Vic. ch. 8], amended by 13 & 14 Vie. ch.
64, sched. A, number 23. It provides that in certain cases,
of which the present is one, a writ of sunrmons in the nature
of a quo warranto shall lie to try the validity of such election,
&e. &c., « which writ shall issue out of either of her Majusty’s
superior courts of common law at Torounlo, upon an order of
such court in term time, or upon the fiat of either of such
courts, or of the judge of the county court having jurisdiction
over the municipality within which such election shall have
taken place in vacation.”

Rule absolute.

Perry v. Buck.
Purchase of growing timber—Right of purchaser to bring trespass qu. cl. fr.

The plaintiff had purchased from the Canada Company all the mierchantable
timber on a certain lot, and held a letter from then(set out below) authorizing
him to enter upon the land and mark whatever trees he might choose, and
afterwards to cut and carry them away.

Held, that he had not such a possession as would enable him to bring trespass
quare clausuin fregit.

Queare, what remedy he could have for trespasses on the land :—whether he
eould support an action on the case agawnst the trespasser for mterfering with

his privilege ; or would be compelled to lock to the company, treating their
letter as an agreement.

12U, C. B. R. 451.

Trespass qu. cl. fr. to lot No. 11 in the seventh concession
in the township of Emily, and therg prostrating the trees and
underwood—enumerating them. 2nd. count, for seizing and
taking a quantity of timber.

Pleas. 1st. Not guilty, to the whole declaration. 2nd.
To the first count, that the trees and underwood mentioned
were not the plaintifi’s property. 3rd. To the last count,
plaintift not possessed.

At the trial before Richards, J., at the last assizes held at
Peterborough, it appeared that the plaintiff claimed the right
to the timber upon the lot ander a letter from the Canada

" Company, as follows:

Canada Company’s Office,
Teronto, 1st Dec. 1853.

Sir,—I hereby acknowledge the receipt, per letter of
Samuel Strickland, Esquire, of the 18th ultimo, of sixty-five
pounds, for the purchase of the merchantable timber and
saw Jogs you may remove from lots twenty-one in the ninth
concession and eleven in the seventh concession of Emily
before the first day of November, 1855. You are now at
liberty to enter upon the said lots, and also your agent and
workmen, and cut the merchantable timber and saw logs
thereon till the 1st of November, 1855, and carry away the
same, but not after that date. In the meantime, should we
dispose of the land, the purchasers or lessees shall have the
right (which is hereby reserved specially) of clearing and
improving, and using whatever unmarked timber they shall

find necessary for fuel, fences and buildings. Any dispute
arising between you and him or them must be settled without
reference to us. You are therefore requested to mark ina
conspicuous manner such trees as you may wish to cut. This
license is not transferable. Have the goodness to acknowledge
the receipt of this letter.”

(Addressed to the plaintiff.)

There was no doubt the defendant did eut a considerable
number of trees upon lot No. 11, as ascertained by the sur-
veyor, and it was proved that he offered the plaintiff to pay
him $1 per tree for what he had cut.

The lot in question was treated by the agent of the Canada
Company in the county of Victoria as belonging to the Com-
pany, but their title was not proved. It was proved that the
plaintift ’s agent had gone upon the lot after obtaining the
letter before mentioned from the Canada Company.

The learned judge left to the jury to determine whether the
plaintiff was in actual possession of the lot, and if not to find
for the defendant.

The charge was objected to on the ground that in conse-
quence of the plaintiff having the lines run by a surveyor,
that was a taking of possession, and the judge should have so
told the jury.

The jury found for the defendant.

Phillpotts obtained a rule to show cause why the verdict
should not be set aside on the ground that it was contrary to
law and evidence, and for misdirection, and on the ground
of surprise,

Eceles shewed cause,
The authorities referred to are cited in the judgment.

Romixson, C. J., delivered the judgment of the court.

We think, upon the evidence given, it cannot be held that
the plaintiff was by his agreement with the Canada Company
placed in exclusive possession of the land in question. He
had only acquired a right to enter upon the land and mark
whatever trees, fit (in his opinion) for making merchantable
timber and saw logs he might choose to take. His entry for
that purpose woul§ be no trespass ; and he had acquired the
further right of going afterward upon the premises at any and
all times up to the 1st of November, 1855, for the purpose of
felling, and preparing, and carrying away the timber and
saw logs which he had so indicated his determination to take.

The defendant in going upon the land was no trespasser as
to him, for he might have many lawful occasions for going
there, for purposes which would not interfere with the privi-
lege which the plamtiff had acquired ; and if he had no such
lawful occasion for going there, he would be a trespasser upon
the owner of the land, not upon the plaintiff, who had only a
limited and qualified right of entry. This applies to the
alleged wrongful entry upon the premises.

Then as to the timber cut—whose property was it, as it lay
on the ground after being cut? Not, we think, the plainiiff’s,
for he had not yet made 1t his timber by marking it as timber
which he elected to take. The agreement with the company
required that he should do this, besides any legal question
that might be raised as to the growing timber bemng capable
of being transferred to the plaintiff otherwise than by deed.

The plaintiff, no doubt, ought to have a remedy for such a
wrong as he complains of, and we do not see what should
prevent his recovering in a special action on the case against
the defendant for wrongfully cutting down and taking away
the trees, whereby he was obstructed and prejudiced in the
enjoyment of the privilege which he had purchased.

That might still depend, however, on whether the plaintiff
had acqured the property in the trees, or whether he would
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not be compelled to look to the company, trealing their.letter

as an agreement in writing sufficient to charge them under
the Statute of Frauds.

These are points on which the plaintiff must ast as he is
advised. I refer to the case in this court of Ferguson ». Hill
(11 U. C. R. 530) ; Scorell ». Boxall (1 Y. & J. 395); Ellis v.
Grubb (3 0. 8. 611); Teal v.- Auty (2 B. & B. 99); besides
the cases of Monahan v. Foley (4 U. C. R. 129) ; and MeLaren
. Rice (5§ U. C. R. 151), which are expressly in point against
the plaintift’s right to bring this action.

Rule discharged.

In rE. CAMERON AND THE MunNicipaLiTy oF EasT NIssourr.
By-laws— Rules for construction of —Certainty.

In construing a by-law the court will not intend that the mnnicipality are trying
to evade compliance with a statute, but will give every reasonable help of
construction to bring the by-law within it,

They will also look a1 the whole by-law to ascertain its mea_nin§, and construe
one part with anvther or other parts, so as if possible to give full effect to the
whole.

\Where a by-law recited that the amount of the whole ratable property of the
town=hip, according to the last assessment returns, was £114,756, and that
it would require the annual rate of 24d. in the poundasa specxai rate, for
payment, &c., and then enacted that a special rate of 2}d. should be levied
to pay the principal and intercet of the Joan to be raised under the by.law,
and that the proceeds of such special rate should be applied solelyto the
payment, &c., natil the same be fully paid and satisfied; Held, that the recital
as 10 the amount of ratable property and the assessment returns was suili-
cient, and that it safficiently appeared that the rate was to be levied in eseh
year.

In one part of the by-law the reeve was empnwered to issuc debentures for
such sums as should be from time to time required for the purposes mentioned,
but not to exceed in the whole £10,000; in subsequeimt clauses a special rate
‘was imposed (o pay ¢ the said sum of £10,009,” and the spplicaticn of * the
said sum of £10,000”" was pointed out : and the debentures were directed to
be made payable ¢ within twenty years of the time that this by-law shall
come into operation.’? Held, that the amount of the loan, and the time when
the debentures were 1o be made payable, was atated with suificient certainty,

[13 B. R. Rep. 190.)
C. Robinson, in Hilary Term, obtained a ru'e calling on
the municipality of the township of East Nissouri to shew
cause why a by-law passed by them on the 8th of January,

1855, entitled a by-law to raise by way cof loan £10,000,

payable within twenty years, for the purpose, &c., should

not be quashed, wholly or in part, with costs; because, Ist,

The amount of the whole ratable propeity of the township,

according to the assessment returns for the financial year next
receding the passing of the by-law is not set forth therein,

gnd, That it is not stated with sufficient certainty, according
to the assessment returns, for what finaneial year the amount
of the ratable property is ascertained. 3rd, Nor at what
period the debentures mentioned 1n the by-law are to becore
payable. 4th, That the special rate in the pound author.zed
to be levied is not based on the amount of the who'e ratable
property in the township, as such amount is ascertained by
the assessment returns for each township for the finaneiul
year next preceding that in which the by-law was passed.
th, That it does not appear that the rate is sufficienl for the
purposes of the by-law according to the returns of such finan-
cial year. 6th, That no special rate is directed to be levied
in each year for the payment ol the loan. Tth, That the
amount of the loan is not stated with sufficient certuinty, but
is left to the discretion of the reeve, and it is uncertain what
sum may be borrowed.

In this term, M. C. Cameron shewed cause. The material
parts of the by-law and the statute referred to are set out in
the judgment.

Drarer, J., delivered the judgment of the court.

The by-law contained the following recital-—¢ ¥Whereas the
amount of the whole ratable property of the township of
East Nissouri, according to the last assessment returns, was
£114,756, and it will require the annual rate of 23d. i the
pound on the said ratable property as a special rate for the
payment,” &ec. 1t appears to us this 1s sufficient. We
ought not to intend that the municipal eouncil are trying to
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evade compliance with the statute, but should, we think, give
every reasonable help of construction to bring their by-laws
within it. 12 Viec. ch. 81, sec. 177, enacted that no by-law
for the negotiation of any loan shall be valid to bind such
municipal corporation, unless a special rate per annum, over
and above, and in addition to all other rates whatever, shall
be settled in such by-law, to be levied in each year, for the
payment of the debt created by the loan to be negotiated, nor
unless such special rate shall be sufficient, according to the
amount of ratable property in such township, as shaﬁ appear
by the then last assessment returns of such township, to
satisfy and discharge such debt, with the interest, within
twenty years from the passing of such by-law. Now, unless
we assume that the municipal council wished to evade tte
statute whi‘e apparently complying with it, we cught to hold
that the recital according to the last assessment returns means
what this clause requires. The 14 & 15 Vic. ch. 109, sec. 4,
gives more particular directions, that in every by-law for
contracting a loan there shall be recited by way of preamble,
Ist, The amount, and in some brief and general terms the
olject of the loan. No objection is raised on that scoré. 2nd,
The amount required to be raised annually, according to the
177tk section of the act 12 Vic. ¢. 81, as a special rate for the
payment of such debt or loan and interest, within the time
thereby limited (i.e. twenty years), at the days when the
same shall become payable according to such by-law. 3rd,
The amount of the who'e ratable property of such township,
according to the assessment returns for the then next grecedin
financial year. 4th, The annual rute in the pound on suc
ratable property required as a special rate for the payment
of the interest and the creation of a sinking fund. We think
the recital as to the amount of ratable properiy and the year
sufficiently compl.es with this latter act.

Before referring particularly to other objections, 1 will state
that in my opinion we should look at the whole by-law to
ascertain its meaning, and construe one part with another or
other parts, so as if possible to give full effect to the whole.
Acting on this rule, we find that, though in one part the reeve
is empowered to cause debentures to be made out for such
sums as may be from time to time required for the purposes
mentioned, Lut not to exceed in the whole £10,000 : we find
also, in the fourth section, that a special rate is imposed for
the purpose of ‘“paying the said sum of £10,000,” with
interest, and in the 5th section the application of the ¢ said
sum of £10,000” is pointed out. Taken together, this shews
clearly enough that £10,000 is to be the whole amount raised,
for whiich the reeve is to cause debentures to be is-ued from
time to time for such sums as may ba reqnired ; that is,
leaving it in his discretion, aceording to circumsiances, what
suim any debeutare may be given for, whether £100 or £200,
or any less or greater sum, €50 as not to exceedl in the w hole
£10,000,” the sum the necessity tor 1aising which is the first
part of the reeital.  Then, agam, it is enacted that a certain
¢pzcial rate wiil be necessary for the paymeut of the interest
and for the craation of a siking fund to pay the principal,
according 1o the requirements of the 12 Vie. eh. 81, and the
14 and 15 Vie. ch. 109, both ol which require the payment to
be within twenty years fiom the rassing of the lwy-l,,w; The
by-law €nacts that the debentnres shall be made payable
« within tweuly years of the time that this by-law shall coms
mto operation.”  The two taken together, tl'mugh not as pre-
cise as they might be, and without the aid of a schedule
shewing clearly what is weant for each year, nevertheless,
we think, import sufficiently aothority and direction to the
reeve to issue debentures which shall run as jong fHiom the
time ol their issue, but no longer, than the stalubtes permit ;
and this at present appears 10 us lo be enough, We think,
therefore, the third objectior fails.  As 10 the fourth, there is
nothing before the couit to shew Lhat this objection is founded
in fact. I am pot quite sure [ anderstand what is meant ; but
cither it is an asseit on without proof, or it is a renewul in a
varied form of the first and secoud objections,
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-lor storage of certain goods.

.James v. Guftin, 1 M. & W, 26; 2 M. W, 653,
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The fifth objection is, that it does not appear that the rate
is sufficient for the purposes of the by-law, according to the
return of the financial year. We think some ground should
be brought before us to shew that it is insutficient, and that,
this not being done, we shoald assume its sufliziency. {t was
hardly meant, we suppose, to ask the court to make a ca'cu-
lation in order to determine the question,

The sixth objection is, that no special rate is directed to be
levied in each year for the paymeut of the loan, Tha reeitl
states, < that it- will require the anaual rafe ot 2id. in the
pound” to pay the interest and the piiucipal, aecording to the
requirements of the statutes: ard the foarth sectivit cuacts.
‘“that a special rate of 241, in the paund shall be 1aised for
the purpose of paying the s.id sum of £10,600, with the
interest hereon, and the proceeds of snch special rute shall be
applied solely to the payment of such debentuses and the
interest thereof, unti! the same be fully paid and dische
The statate 14 & 15 Vie. n:akes the preamble o o
essential part of it, and requires the ruto 1o be raise ) un iy
to be recited. When this is done, and then the rate is after-
wards formally imposed, aud tu: the pumose of rpaying
principal and interest of a loan which is to ke discharge.
within twenty years, we think'we may consirua the whole
together as imposing the special rale annnaliy, thongh the
word annual is not used in the section.

The seventh objection has been already answered in
noticing the third.

On the whole we think the rale must be discharzed with
$0sla.

b

Rule discharged.

Howwuanp v. Brown.

Contract for sale of flour f, o, b—Liability of vendee for warchouse charges,
{13 B. R. Rep. 199.]

Qe E. in February, sold defendant certain flour to be delivered in May follow-
ing, f. o. b. (meaning free on board the vessels which were to take 1t from
Hamilton,) The flour was delivered in May, but defendant had no vessels
then ready, and E. stored it with the plainud subject 1o the defendant’s
order¥, payiug all charges on it up to the eud of May.

Hald, that the defzndant was liable to the plaintiff for subsequent warehoase
charges up to the time of shipment.
This was an appenl from the County Court of the county of
Wentworth. It was an action of debt brougit to recover fees
Plea—Nunguum indebitatus.

The plaiutifl below obtained a verlict for £22 1-. 84,
subject to the opinion of the court. Upon argument of the
points reserved judgment was given for the pluitiff, aud fiom
this degision the defendaut appealed

Springer, for the appe!lant, cited Wilmot ». Wadsworth,
10 U. C. R. 5945 Proudfoot v. Audersun, 7 U. C. R. 573;
Bentall v. Burn, 3 B, & C. 426; 5 D. & R. 284, S. C.; Farina
0. Home, 16 M. & W, 1. 20, 20 Eug. Rep. 524; Siory on
Bailments, sec. 539; Beckeit v, Urqubair, 1 U. C. R, 1838
8. C.

The facts of the case were sufficiently stated in the judgment,
Burxs, J., delivered the judgment of the coart.

We are at a loss to see how any doubt could be entertuined
in this case. OUn the 2uad of February, 1854, Mr. Ewai,
through a broker, sold 4,000 barrels of flour to the appellant,
to be dplivered in May following, f. 0. b., meaning free on
poard the vessels which were lo transport it from Hamilton,
The confract was lo pay in cash £1,000, and £3,500 by
promissory noles payable at the time the flour was to be
delivered. The same day the appellant paid £1,000 11 cash,
and gave his prumissory notes according 1o the contract. The
flour was delivered according to coutract at Hamilton in the
month of May, but the appellart had not vessels there to put
the same on board. It was proved that the flour was put into
the respondent’s warehouse subject 1o the appellant’s orders,

and Mr. Ewart paid all charges upon it up tothe 31st of May.
The flour was not all shipped until early in August. The
argument for the appellant; that he is rot liable for the storage
subsequent to the 31st of May, and that Mr. Ewart is, if
stotage can be collecied from any one, proceeds upon the idea
that the contract of Mr. Ewart is ncet complete until the flonr
13 actazlly on beard the vessel, and that it lay in the respond-
ent’s v archouse subject to Mr, Ewart’s order.  That question
depends upon the ¢ n of the bought and sold note,
and net upon tho br *s opinicn of whal was or was not a

¢ thine jor flour to remauin in siere. The bought
note is that the whole guantity, dividing it into
,shiadl e deliverable in the fivst, seeond, aud last xeek
in May, wvee on board.  The veller, Mr. Ewart, had accom-
ptished all he conld do, and had tire four ready to be put on
board by the 31st of May free of charge. for he had paid all
Ioth ttime. hen at whose risk was the floar after
af May ? The apyeiiunt was bound to furnish vessels
v to rezeive the flo v the thme that Mr, Ewart was
id by the contruet (o deliver. The obligatice to receive is
th tie oblizativn to deiiver: a.d if the selier be
ready to deliver, and dees ali lie ean for the parpose, but the
huyer is ot ready to receive, the risk must remain with him.
(e question depends simply wpon 1he coustruction of the
bought and sold note, and upon the evidence, whether Mr.
Ewart had complied with his part of the coutract; and we
must say we entertain no doabt he did comply with his con-
tract, aud that the flour remained in the wareliouse at the risk
of the appellant after the delivery there and charges paid.
The property beinz that of the appeliant was liable to the
charges of the warehouse keeper alter the sume becams
appellaut’s property,
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Appeal dismisse.l, with costs.

CHANCERY.,
ABRAHAM 9. SHEPHERD.
Practice—County Courts.

A defendant on moving to dissolve an injnuction 1ssued froma County Court, 1
not bound to have tie proceedings returued to the Registrar, from the County
Court office.

[4U. C. C. Rep. 260.]
This was a suit commenced in the County Court of the
county of York, to restrain waste aileged to have been com-
mitted on lands of the plaintifi—and a motion was now made
to dissolve the injunction so issued, by
Mr. Morphy.for the defendant.

Mr. R. Cooper, conira, objected that there was nothing
before the court to warrant them taking cognizance of this
matter—the claim and other papers still remaining on the files
of the county court, which it was the duty of the party moving
to have had returned {o this court.

The court, however, thonght that a defendant is entitled to
make this motion, without having the papers transmitted to
thi- court 5 that was a daty imeumbent on the plaintiff, whe
tizs been regulatly served with nutice of this application,

STEVENsON v. HUuFrMan,
Practice—County Court.

Where a plamtiffin an injunction suit, instituted inthe County Coart, desires to
exiend the injunction, it is his duty to have the pleadings and papeis in the
cause transm:tted to this court befoie the mution is heard.

A notice of motion given for a day which is not a regular court day, unless
leave of the court be obtulited for that prirpose, is a void proceeding, ‘and the
pariy served need not allend thereon.

[¢U. C. C. Rep. 318.]
This was a motion ta extend an injunction isstied from the

County Court of the Uuited Counties of Frontenac, Lennox and

Addivgton, the period for which it had been granted by the

judge expiring either on this or the following day. The notice

of motion had been served for the Satarday preceding, the
court having appointed a special sitting throughout the week
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fGr the purpose of Livatiug cuuses 3 ou that day, Luwever, the
coult did not sit, the judges being occupied in the Court 9!
Appeul.  From the stutements of counsel it appeared that the
pleadings and papers filed in the county court had not yet
reached the office of the reaistrar, aud it was now desired
either that the injunction might be eatended according 10 the
terms of the notice on teading the diaft plendings, vrikat the
motion might Lo dirceted 10 stand ever 11 order tu save the
notgee already given, and 10 cnable the plasthl to produce
the otigival papers,

The coint refused the application, stating 1h:al the morih
allowed by the statute atlovded 2 plaisutt sutfivieat time for
the production of the papess in the 1ezistria’s oflice, aud 2
was clearly his duty to seu that they were there betote bringing
on his motions Besides this, however, the notice shewn to
have been given was wmurely nugatory 3 having been given
for # day which was not @ sewubar comt day, without feave
having been oltuined for that purpese, the defendant weshi
have been justified i faking no totice of 1t whatever.
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igested from U. C. Reports.)
From 12 Victoria, chap. 81, inclusive.
(Continued from puge 152.)
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« XXXIL By-law for closing highway—~Oljections to.
Vie. cb. 81, ss. 153, 19

Held that a by-law was sulficiently authenticated for 1he
porpose of a mivtion aguinst ity by au afliduvit of the relutor
that the copy produced was received by T, from the cletk of
the council, aud delivered by him to the deponent.

Itis not necessary to recite in a by-law ail that is requisite
10 shew the authority of the counuily or the reguliinity of their
proceedings. Thece will te presumed, untit the contrary is
proved.

. Ivwaschiected tiint a by-law was expressed on the fuce of
it 1o be passed by the « Municipadity of Vaaghan,™ these
beinyg no such corporate Lody. .

Held, that this was not a valid objectien, and semble, if it
ware, that the applicant recognised tha by-laweas one passed
by the coiporation, intended, by the {act of Lis wmoving against
ity asa by-law passed by thut body.

-4 by-law for shutting up au ofd 10ad need not describe its
course, &c., minutely. Such a by-law 1s not bad for disecting
that the paities applying to have the roads ciosed shall pay
the expenscs.

Municipal courcils buve authority to cluze a 10ad, however
forg in use.

Held, that want of the requisite natice was zot sufficiently
ehewn on the attidavils stated Lelaw,

Fisher v. The Municigal Caurcii of Vauchan. 10U.C.
B. R. Rep. 492. pat of Vaug

RXXUL. Rules for regulation of Inns-—~Authority of Auni-
tipal Council—Pruof of hy-law— Afidacit of applicant—
Addition. 13 & 14 Vic. ¢, 65, s. 4.

Upon motion to guash the folluwing rules preseribed ia a
by-lawi—

6. « Every innkecper shall shwt up his bar-rcom, the outer
as well as the aner dours, ecacl night at eloven o’¢loet, mui
keoep themn closcd dusing the night, except ou Saturday night,
when they shall be closed at the same hour aud uot opened
again uatilfour o’clock on Monday moring, except for the
entrance of himself ot servant,~ during whick tinic no spiritu~
ous or intaxicating liquors arc te be sold or furnished 2a any
one. )
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7. «If any dispute shall acise between the guests and the
mukecper, it ehinll bo iefened to uny justice o the peace,
whose decision shall be final us to the quantum of the charge,
by his vesbul order.®

Leld, Wt the municipal couseil had no power to make the
order 2s to spivituons or mloNieating liquors, contained in the
fixth ruie, and that the seventh itle wus also an enactmeut
beyond their authority,

Wihere the seal of the carporativn was not mentiored in the
clerss cartificate, but was on the same page with the eentific
cate, just abuve i, sl appusite 1o the siguatares of the reve
and clek, the by-faw was held to by sufiiciently proved.
The afliduvit of the npplicamt stated him to be a sute-payer,
and a resident Louseliolder, aud that he obtained the copy of
by-law fiom the clerk.

2ield, nut necessacy 1o give any further addition of deponent:

Baker v. The Muuicipa! Council of Patise 10 0. C: B R;
Rep. 621,

XXXV, Nature of oljectivas for which by-laws may be
guashed, 12 Vie, eb. 83, secs. 1535, 168, 192,

“T'i:e count has no anthority to quash a by-law, on application;
except for sumething itlegal appearing on the fuce of it of,
except, peshaps, witeie it 1s shewn 1o hive been passed uader
cueumstances which, by the express terms of the statate,
muke it illezal.  They therelute refused to iuterfiere with a
by-law, on the govnd that 2 quorum of the council was not
Dresent al jts passing, nsiequited by 12 Vie. ch. 81, sec: 168,

Sutheland €. The Manicipal Ceunril of the Township of
East Nissouri. 10 U. C. 8. R. Rep. 62€.

XXXV, Trespuss q. c. fo—Justification under ¢ Municipal
by-law—Validity thereof— Pleading. 12 Vie. c. 81, &. 167,
192, 208,

Thespass quare clausum fregit.

Defendunt fited sevesal pleus justilying the trespass asdone
by him s the servant of the mumespal couueil of Wentworth
and {altelr, wed by their conuuand, sa pursuaace of 2 by-law
uy them passed (o the 31st Junuary, 1830,) « in accordance
with the provisions aed requirenients of the Manicipal Councié
Act of 1319, (which cutne inty furce ou the 1 Janvary,
1859.)

Hld, on demurzer, that @t was a valid objection 1o the
soveral pleus that they did sot shew a culesdars month?s natice,
given previous lo e passiag of the by-law; that, vn the
coutruy, they imported on the face of them that it could not
have Leen givea, tecause the by-law was passed within a
wionth e the Munieipal Act of 1319 came into operation.

Held, also, that the Municipal Act of 1819 was sufficiently
referred 10 iu the plendings, being a3 public act, and that 5t
wis 1l uecessary o Sel ot asy puition thereof, eithet to
identily ity or to shew {he povers of the couucil under it.

1:1d, also, that 2 road between the townships of West and

Est Flambore® is within the jutisdiciion of the muuicip‘

counctl'of Wentworth and limiton, thugh it may deviate in

senate purtions entiiely in one towaship.

Held, elso, that the clanse of the by-law which enacted
sethat the petitioners shauld pay ail expenses and costs incur~
red in cstablishing the toad, and that une of the county fonds
shanhd e applied for lami 1akon for said read,? aud wefersing
plaintifi to yunamed petitioners for compansation, was voud.

Quare s 3 such clause had the cflect of rendering the by~
faw vaud W,

Querre, also : Can any individual justify the opening of &
new road thiiough private propeny, under 1 by-law establish-
ing the road, wiien the opening 18 not authorized or directed
in the same by-law, orauy supglementary one? :

Laffeity v. Siock. 3 C. P. Rep. 1.
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XXXVI. Levying school ru_l—cs-chalilyry‘ by-late authar-
izing the same.

A by-law passed by a township municipality, anthorizing
the levy of a cestain rate 10 realize the sum of £109 for schoul
purposes, having been quashed, the wanicipality then, with-
out & secend meetinvg Laving Leen ealled, passed auoiher
by-law (set ont in the 1epuit) for the same parpose, which
was also moved against on severat monuds,

Hleld, on the seveinl objections taken,~1st, That the dis-
eretion to apportion the swn required rested as mucio with the
counce.l as with the school meet:ng or trustees. 2 dly. Thit
the rate was ot declued on the popenty assessed in 1851,
(he preceding financial yem), bt only determined by refer-
ence 1o the assessed vulue of taxable poptrty m that year.
drdly, Thatthe rate not being complained of a3 excessive, its
being calculated 10 realize tmore than the precise sum of £100
did not render the by-law void. dihly, That the meeting was
not indispensable. “Sthiy. That the duty imposed upon the
clerk of the municipatity was not nurensonable, or incoasistent
with the statutes, Gthly., That the rate was properly assessed
upon the whole ratable propeity of the sctivol section,  Tihiy,
That the proviso of the by-law sanctivmmy the receipts gyo
tanto from those who had paid under the invatid by-Zuw did
n0i reuder the s2cond by-lan void,

In re. De La Haye aud The Municipality of the Gore of
Toronte. 3 C. . Rep. 23.

XXXVil. Municipal by-law creating delts, &c.—-Whal they
must confain. 14 & 15 Vice, ch. 104, scc. 4. Equality of
annual yate in amount.

The statute 14 & 15 Vie, chap. 109, sec. 4, prescribing
what municipal by-laws ereating debts, &ec., shalt revite and
set forth, is only directory, and duves nut declare that the
omission of any of the preserived recitals 1w any such by-faw
shall reuder the by-law invalid or voidl.

‘The rate to be levied by any municipal council fur the pay-
ment of a deln or liguidation of a loan, &e., must, under the
Muaicipal Acts, be equal in cach successive year, mnd net
fluctuating according tv the arbitary discretion of the muhi-
cipality.

In re. Jubn Scls and The Municipality of the Village of
St. Thomas. 3 Cr I Itep. -100.

XXXVill. Aby-law passed by a Tuicaship Council, levying
a sunt of maney to pay the casts aof a contested election s
legat, and il be quashed 1cith costs.

Tu re. Honry Bell  The Municipakty of the Township of

Manveis. 3 C, P Nep. 400, Sce 2 € P, R. 507,

XXXIX. District Councils—Power ta scll growing timber
on alluicances for roads—Pleading.

The district ccuncils had no power nader 4 & 3 Vie. ch. 10,
to pass a by-law authorising the township conncils to sell and
dispose of trees growing upon the allowances for roads, Se.

A pleading alleging a purchase of such timber fiom the
council ought to shew a trausteg by deed, or at least a conract
or sale in writing.

Cocliran ¢. Hislop. 3 C. P, Rep. 110,

Xl.. Orerflowing land in yepairing highway—Plea o
Justification by Municipal Council.” aiind 4
Casc against a Municipa! Cuuncil for overflowing the plt’s
land. Te defendants pleaded that the road castward and
westward of the plaintif’s premises was swampy and uasafes
that it was the duty of the defendants to keep thistoad in good
order, aud"that in the performance of such duty they com-
mitted 1he grievance complained of, doing 10 unnccessary
damsge to the plaintiff.

JIdd, on demurrer, that it was not necessary to aver that

the act complained of was done under a by-law, forthat would
prima facie be presmned, if essential,~but that the plen was
bid for not shewine asufliciput justification, as it should have
been'ulleged that the injury was one which the plaintiilf xas
bound to submit to, and that no other courss could have been
tuken for relieving the road.

frown v. The Municipal Council of Sagnia, 11 U. C. B.
R. Rep. 87,

XLI. Copy of by-law moved against described as annered,
but ant anuexed, to upplicant’s affidacit. 12 Vie. ch. 81,
sec. 135,

In an applicadon 10 quash a by-law, a paper was put in
putporting to be a copy of the by-law, authenticated by the
seat of the corporation, and certified by the township eleik to
be a true copy of 2 by-law passed on, &c., (corresponding in
date with thut moved agaiusts) alse an afliduvit of the applis
cant, in which be swore that the annexred copy of the by-law
(desenbing it aceurately by title and date) was a true copy of
the by-law received by him fiom the township clek. On
shewiug cause agaiust the rale, it appeared, and was objected,
that the by-law was pot annexed to the aflidavit, and there
was noappeaiance of any paper having beer attached thereto 3
Lut Held, that the objection could not prevail,

Bessey . The Muaicipal Council of Grantham,
8. R. Rep. 136,

XLIt. Entitling of affidarit.

An adfidavit in suppost of an application 1o quash a by-law *
was not enttled in any cewt, and there was nothing to shew
that it was sworn befuro an officer of any court, the commis-
sionrr styling himself serely ¢ A commssioner, &c¢. Held,
insuflicient.

1u 1e. Hirous et al. and The Municipal Council of Amherst-
burgh. 11 U. C. B. R. Rep. 138.

XLUL By-law to establish a rvad quashed for uncertainty.

A by-law to establish a road was in these terms :—

« Re it enacted, &ec., that the new survey vande by Mr. A.
M. Holmes, commencing at the Pine Hill tivad, on lot 37,
Lake Roud East, rouning South-Westerly, south of the old
Lake Road until it sirikes the old lake road o lot 52, be, and
it is hureby established and constituted a public yoad. ~ And
be it further enacted, that the said road shall be jour rods in
widih??

41dd, that the road to be established was not sufficient]
defined, and that the by-law must be quashed for suc
uncertainty.

Mcintyre v. The Municipal Council of Bosanquet. 11 U.
C. B. . Rep. 160.

1mu.cC.

XLIV. Power of Municipal Corporations with vespect to
Zaverns, under 13 & 1t Vic. chap, G5, sec. 4— Misnomer
« Municipal Council® for « Municipality.” 12 Vie. ch.
81, sees. 2, 31

Ii:ld, oa auapplication to qrash a by-law, that a rule nist
entitled as against # The Municipal Couicil” of a township,
wstead of 4 The Muuicipality,” was sufficient, though the
latter is the proper designution.

JIetd, also, that under 13 & 14 Vie. ch. 65, sec. 4, the
municipal corporations had no power to pass a by-Jaw prohi-
bitig altogether the licensing of inns for the sale of wines ot
spirituous liquors by retail, orto be drunk therein ; but that
the legislature, Ly the words used in that section, either
meant 10 give authority 1o prohibit the Jiceusing of houses of
public entertainment oniy as distinct from ians (the one having
a public bar-roomn and the other mot), or, if they meant inns,
that they meant only to give the power of gmventing any one
ot moic paiticular inis from being licensed.
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Tn re, Barclay and ‘The Muuicipal Couneil of Darlivgton.
11 U. C. B. R. Rop. 470.

L e e R S e e

CO ¢ceonnecspondeuT s,

—————

D J H—We dountasrec with yous whit is said in the anicle referecd to
is quite consistent with Faris v. Fer, 'he privilege given estesds only tothe
yrarticidar canses of aenan speeilicd  the clavee efthe Siaute, *Che dectston
youreler tons ¢ piven abonta yeut 0200 we ttuak able 1o olycction, ifthe
pluutd rund i thie optimary was —=Thanh« tor the neatee tucushod,

A, ComWe are ollized by your commmientiones, Send ne anything you
think will suit; it will ic avalable at some pertod, T the watter retereed ta by
you, the ** peaning®? was tade e, el a< thie error< condd lead o onge sistray
who anderstood the sulject, they will not need funtdor remarh, W svel
obhiged fir youe wishes; sl granfied s the favomble opmbn expressed of the
Larw Jouraal by one who is cortumly no anca judge of the subjct,
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TO OUR READERS.

VOLUME 11,

Ovunr apologics are due to you for the late appear-
ance of the present number; and we plead guilty
to other defaults,  Only those who have been con-
nected with the Press cun rightly estimate the
ditficulties surrounding a new worlk, and particu-
larly a Law Publication. ‘These difliculties and
matters personal (which nced not be referred t0)
have caused delays in our issnes, but you may be
assured of punctuality for the futare.

We have heard fears expressed that the Lew
Journal will not bhe continued : we assure vou it
will; and that ncither trouble nor expense will be
spared to enhance its value and raise its character.
Its success has been most encouraging ; and from
all sides we have received testimenials of its use-
fulness—many from the highest quarters. We hape
to complete all the numbers of the present volume
by January, and the Law Journal will be able to
comwence the new year with at least 8§00 sub-
seribers; and these, not from one class or in one
locality, but from many dircctly benefitted by the
publication, and from every county in Upper
Canada. ‘Though the retums, afier dedueting the
necessary heavy outlay, are small, yet they are
sufficient 1o justify=the belief that the Journal will
be sustained as a permancnt publication. The
next ycar, however, will be the test: and we must
look to those who value the publication and desire
its continuance, for support, not only by their indi-
vidual subseriptions, but by their influence to assist
in increasing the circulation.

The ensuing volume of the Latw Journal will be
enhanced in value by arrangements which arc now
in progress, comprchending an accession of able
writers, not only in U. C., but from England. We
need not now further dwell upon the matter: but
promise. that every cflort will be made 10 give
satisfaction to our supporters.

e e e o e Y e

COMMITMENT UIPON JUDGMENT SUMMONS.
(D. C. Act. of 1830, seccs. 91 & 92.)

Review of English Decisions.

The 91st and 92nd sections of our D. C. Act are
copied from the 95th and 99th sections of the
English County Courts Act, 9 & 10 Vic, ch. 95,
and a review of the leading cases on the subjeet of
commitment, under the English Act, as they are
authority with us, may be acceptable, In Hayes
v. Keeney 19 L. 1. 90, C. B., a debtor, having a
judgment against him in the County Court, and an
order to pay the mmount by instalments, made
default, whereupon a judgment summons was
issued, and on the debtor’s non-appearance thereto,
a warrant of commitment was issued on the 181st
Rule of Practice, which dircets that ¢ such warrant
shall bear date on the day on which the order of
commitment was made, and shall continue in force
for three calendar months and no longer.” The
warrant anthorised the arrest of the debtor and his
commitment to prison *for the term of ten days
from the date of the arrest.”

The warrant bore date on 19th Seplember, 1851,
and the debtor wus arrested on the 16th December
following, and was delivered into the custody of
the keeper of the prison to whom it was directed,
who detained the debtor until the 25th of the same
wonth, Decewber, being seven days beyond the
three months during which the warrant was to be
of full force and virtue,

‘The debtor bronght his action against the gaoler
for falsc arrest and imprisonment, and the latter
pleaded a justification under the warrant,

To this plea the plaintiff replied that the warrant,
by the 131st Rule of the ¢ Practice and Proceedings
of the County Courts” was to continuc in force for
three calendar months and no longer; and that
although he was arrested within that “period, and
was imprisoned under colour thereof for ten days,
yet he was unlawfully detained in prison seven
days beyond the three calendur months during
which the warvrant had to run.

It was held on general demurrer, that the Repli-
cation was no answer to the pica : for that although
the warrant was to remain in force only three
months from the date of the order of commitment,
the debtor, having been arrested within that period,
was 1o be imprisoned for the number of days spe-
cified in_the warrant, notwithstanding the three
months during which it had force were expired
before the debtor had completed the term of impri
sonment which the County Judge had ordered.

The 35th Rule of the General Rules for Division
Courts is taken from the 181st of the English Rules,
and with an immaterial alteration in the wording
of our Rule, is @ verbalim copy.
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In Davis v, Fletcher ¢t al,, 22 L.J. Q. B. 429,
A. obtained judgment in a County Court against
the pluintiff, who was ordered to pay the amount
by a certain day to the Clerk of the Court. The
money not being paid, a suminons was issued
under the 9 & 10 Vie, ¢, 935, scc. 93, ealling on the
plaintiff to atend and shew canse, &e. The ph.
did not attend as vequired by the smmumons,, and
upon proof of the personal service upon him, the
Judge, under the 99th section, ordered him to be
committed for seven days, or until he should be
sooner discharged by due course of law. Upon
this order, the Clerk issued to the Bailiff' a warrant
of commitment, upon which the amount of debt

and costs was endorsed, and under it the plaintiff

was arrested., Before s arrest, but afler the
issuing of the warrant, the plaintift paid the dedbt
and costs to A, who wrote a letter to the Clerk of
the Court, informing him of that fact. The ph.
having sued the Clerk and Bailifl’ of the Coust for
false imprisonment, it was held that the action
could not be supported, as the order and warrant
were regularly issued and were in force at the time
of the arrest, and were not superseded by the judg-
ment to A, and the notice to the Clerk of the Court.
See the 95th and 96th sections of the Division Court
Act, which are copicd from corresponding scetions
(the 102nd and 110th) in the English County Courts
Act. ‘See also No. 55 in the Division Courts Forms,
which is taken from the English Form.

According to the Division Court Rule No. 10,
the Clerk is required to cendorse on the warrant of
commiiment the debt and costs in gross up to the
time of delivery to the bailifl’ for exceuntion: and
though we have no rule corresponding with the
English Rule No. 133, it would appear that the
Bailiff, at any time before delivering the defendant’s
bady to the custedy of the gaoler, should discharze
the defendant ont of custody on receiving the
amount endorsed on the warrant.

{10 BE FONTINUEN)

DIVISION COURTS—SET-OFF—JURISDICTION ; RIGUT
AS TO COSTS OF K. R.—SETTING ASIDE AWARD—
JUDGES ROBING.

We have reccived the report of rather a singular
decision in a Division Court for one of the Eastern
Countics, as communicated to us, by a member of
the profession, as follows :—

¢ Assumpsit to recover the amount of an account for paint-
ing. The plts. account was admitted, except the price per
day, which was proven. Defence, set-off; a promissory note
wmiade by the plt., payable to C. L. or order by the payee; was
offered as a set-ofl. "His Honor the Judge held, that proof of
the delivery of the note by the payee, without his endorse-
ment to the deft., was suflicient 10 set off 10 note against the

roven claim of the pit., withaut showing any agreement
tween the partics for that purpose.®’

It is difticult to understand on what principle
this decision is or conld he based. A sct-off is in

the nature of gn action, and requires the same proof
to support it. Had the deft. sued the plt. on this
note, could he have recovered, wanting the impor-
tant link of endorscment to complete his title to
the note. Promissory notes belong to almost the
only cliss of choses in action which are capable of
transfer, so as to enable the fransferee to maintain
an action in his own name, when assigned ahd
delivered in the customary way ; otherwise they can
anly be stied by the original creditor, or the persod
who first had the right of action. There are many
other alijections to this decision, and nothing we
can sece to support it; but the matter is so clear
that it is needless todwell on it.

Two cases arose at the last assizes for the County
of Simcoe, on the right to costs, involving a ques+
1ion of jurisdiction under the D. C. Acts. The one
was a speeial action on the case against a mill
proprictor for penning back water by his dam;
whereby a small pieee of woodland belonging to
plt. was overflowed. The verdict was for £3. A
certificate for costs was moved for, but opposed on
the ground that the case might have been brought
ina D. C.; the action being a ¢ personal action”
for a sum under £10, and not falling within the
excepted objeets of jurisdiction enumerated in the
first section of the D. C. Act of 1833.

The other was also an action on the case for
maliciously, &c., suing ont an attachment from
the . C., not having reasonable or probable cause,
&e. The verdict in this case was }or £4 5s., and
the inotion for certificate was opposed on like
grounds. In this case the question appeared to
wm on the meaning of the words “mulicious
prosecution,” actions for which are excepted from
the 1. C.s jwisdiction. It was contended for the
plaintift’ that the procceding by attachment was in
the nature of a malicious prosecution, and that
these words covered not mercly malicious prose-
cutions (for criminal matters) as commonly under-
stood, but every legal proceeding or prosecution
where the process of the Courts was abused for
malicious purposes.

The learned Judge, Judge Richards, reserved
the questions. Any decisions which may be
made, we hope to lay in a future number before
our readers,

The practice on references in the D. C. is begin-
ningtodevelope jtself.  We have some cases before
us on applications to set aside awards. As yet
they appear 1o be decisions more on general Law;
than on any peeuliar features in the D. C. jurisdies
tion, two of which before Judge McKenzie, of
Kingston, we may wention. In Gleeson v. Gleeson,
the award was set aside on the ground that the
arbitrators refused to hear important evidence for
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the defendant, His Honor after referring to authori-
ties saying:—

4 As a ceneral rule, J am very unwiliina to interfere with
the decisions of arbitrators, but their refusal to receive the
evidence tendoted is so clearly wiong and so contrary to the
proper method of asceitaining the truth, and doing justice
properly between the patties that I ea aot a'luw the awand
to stand.  "Fhe prachice of the Co uts zhove 1 in favour of
thiz view., and natnral justice point< out tat o awand wade
without hearing a'f the'evidonce ofiered shoshl not be per-
roitted to staud.” -

In RKing v. Davy, the main question was one .of
General Law, and the Judge declined interfering
with an award on the ground that 1ke arbiiraiors
had not decided the matter of reference fairly on
the merits, no dishonesty or corruption on the pari
of the arbitrators being shown.  Another objection
was that the Clerk did not receive the award until
the 2d day of June, the reference providing 1hat
the award should be made on or before the 1st day
of June. Upon this poim, the leamed Judge was
of opinion that the award was made in time ;—the
time limited by the order of reference was the 1st
June; the award was made on May 30th, and an
award is deemed published from the time of its
execution. The Statute of 1853 restrieis the time
of making the application for sciting the award
aside to “within fourteen days after the eniry of
the award,” but the award may ke entered after
the time limited in the order of reference for the
making of it, and be 2 good award.

Judges robing in the D. C. is a subject of which
we often hear.  No doubt every Judge is desirons
1o render the Courts over which he presides as
useful and respectable as possible.  He is appointed
as a Barrister and may reasonably be expeeted to
appear in the garb of his class. He owes it 1o
himself,—whilst it is a decent mark of respect to
the public and to the snitors in his Comt. Morcover
there is very much in externals, and we should be
for keeping to the old land marks. This is our
opinion, and it must go fonth for what it is worth;
cvery Judge will of course actas he thinks scemly.
With the Judge who does not wear the gown,
because it is troublesome to carry it, through bad
roads, from court to court, we can sympathise;
but of Judges who refuse to wear Robes beeauase
they are above such things, men are apt to say, they
are too purely intellectual to need forms.

THE CRIMINAL LAW AMENDMENT ACT.

Tre Criminal Law Amendment Act of last
Session contains some provisions that meet rather
severe strictures. There is a striking coincidence
in the following :

. *His Lordship (the Chief Justice of Upper Canada, in his
address to the Grand Jury at Toronto,) alluded 1o the change
which had been made in regard 10 the opening of the Couit.

The ordinary Commissions had been dispsased with here,

althousth they are +till retnined in England, aud although
these Commissions had the effect of veminding people that
Justice was adninistered under the avthority and in the
name of the Sorercien, 1t had been thonght an improvement
to dispense with them,*—Colonist, Oct. 1855,

“We protest pemmst doing away with the Queen’s Com-
missions, e Message wivich Hep High Ministers of
Justice hear about, perivdically, to every part of the Pro-
vince i da the wind of erevy British subject associated with
tire adwinistration of the Criivinal Lo og this country, and
we see no advantoge in the chasge. = Toronto Leader, 13th
Ot 1835,

In the same artiele, in profesting against Queen's
Connsel acting as Jjudges of Assize, the Leader
concludes an argumnent on the subject i these
words :

“ Above aif there i thic areat and insnrmountable objecs
i n. applying gencrally to Queen’s Counsel acting as Judges
of Aesizes they may recently have adeised as Counsel on
guestions which afterwards came before them as Judges to
decide®

The practical commentary on this, is that it has
actually occurred.  We have scen it mentioned in
a local paper, that at the last Assizes, certain cases
were made remanets, “the learned gentleman wha
presided having been retained in them.”

We trust that the 36, 37, and 38 sections of the
Act may be repealed next session.

WANTED A SOLICITOR !

Our attention has been ealled to an adventisement
in the Colonis?, annowncing that the Board of
Directors of the Great Western Railway Company
“is open to the reception of applications” for the
office of Solicitor to the Company, which is as
follows :—

<t To Sericitons.—Notice is hereby given, that in conse-
quence of the unexpected resignation. by Miles O’ Reilly. Esq.,
of his important situation as Soliciter to the Great \{’estem
Railway Company, that office is become vacant.,

The Board of Directars is therefore open to the reception of
applications from competent candidates for the above-named
valuable appointment.—Communications, addressed to the
undersigned, will have particular attention from the Board 3
and saidd commanications will (if so required by the applicants)
be considered confidentinl.—By order of the Board,

Rosert W. Hanats,
President Great Western Railway Company.
29th Oclober, 1853,

This advertisement was sent to us for publication,
but we beg respectfully to decline it, as we cannot
conceive it to be consistent with the dignity and
respectability of the Profession that such a course
should be adopted. Such an advertisement is quite
a novelty in this country, and we believe it is with-
out respectable precedent in England or elsewhere.

If the members of the Profession had degraded
themselves by advertisements after the manner ot
*¢ Moses & Co.,” proffering their services ¢ at a rate
cheaper than ever,” or “at next to nothing,” we
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could not complain if met by an advertisement of
this stamnp ; but such do not, and we sincerely trust
never will taint our profession: without adopt

ing the severc views of our correspondent, we
admit that our Professional feelings are somewhat
outraged by this advertisement; at the same time,
we must believe it an unadvised aet, for we eannot
think that a respectable Company would designedly
cast a slur upon the Professors of the Law in Upper
Canada, who stand, as a class, as high as any
other in Her Majesty’s dominions,  As the madeer
is new, so is the style of the advertisement,  We
can understand that the situation of Solicitor to the
Company is an “importani® one, but, for all that
the advertisement discloses, there is no evidence of
its being a ¢ valnable appointment,” unless we are
to suppose a weighty kv business on hand, The
promise to keep applications private scems quite
necessary, for few men would venture to bwive
publicity in answering the advertisement. We fear
that the effect will be to prevent men of high stand-
ing accepting an important office Zhus sought to be
filled. 1If, indeed, thie abject is to obtain a ¢ cheap
lawyer,” to perform professional services at “under
price,” the office to be given to the “Jowest bidder,”
we think it would be proper for the Law Society,
or the Prolession, to add as a N.B., No Gentleman
need apply.

We notice the resignation of Judge Jarvis ;—
whether this is for temporary purposcs, or a final
act, we are not informed, and we can only at pre-
sent say that we should indeed regret the loss of
that tmly exccllent man from the Local Bench.
Judge Jarvis is the Senior County Judge in Gpper
Canada.

The Subscriptions to this Periodical, which as

et remain unpaid, would be very acceptable
if forwarded without delay “ 7o the Editors of
the U. C. Law Journal, Barrie, C.W.” We have
had many flattering testimonials of approbation,
as to the utility of the work; but in the receipt
of the more sulistantial proof of its satisfaction to
our Subscribers, we should be greatly aided.

s A e

s e

DIVISION COURTS.
{Reports in relation fo)

rmns——

Bortnwicx ET AL, (Appcllants) v. WaLTON £¥ AL,
C.P. (Respondents.) Jan. 23.

Cownty Court—9 & 10 Vic., c. 95, 3. 60—Wihole cause of
action—Jurisdiction.

The plaintiffs carried on the business of warchouscimen at
Manchester ; onc of them being at Oxford yeceived a verbal

order from the dfts., who resided and carried on business
O.cford, for Manchester goods which were to be sent in the
usual way, which was by London and North Western Rail-
way. The goods were accordingly sent by the plis. by Rail-
way from Manchester from a station within the jurisdiction
of the County Conrt of Lancushire at Manchester. The
goods not kaving been paid for, ¢ sunimaons out of the Dig-
trict wax granted by the Judge of the Manchester County
Court against the defendants.

L, that the arder at Oxford was part of the cause of
action ; that therefore the whole eanse of action did not arise
within the Distyict of the County Courl of Lancashire, and
that the Judwee of thut Court had no jurisdiction under sec.
66 of the Act 2 and 10 ¥Fice,, ¢. 95.

This was au appeal from the County Court of Manchester.

The ease stated that the summons was a summons issned
ont of the district by leave of the judgo.  The action was for
£37 83, 4d., for gomls sold and delivered. The plaintifls
were Manchester warehousemen; the defendants resided at
Oxford. It was proved that, in March last, oue of the plain-
titls was in Oxlord, soliviting orders, and there obtained fro.n
one of the defendauts a verbal order for the goods, (for the
prive of which the action was hrought,) with a direction from
the defend:nts that they should be sent in the usual way,
which Iad ulwags been by the Londun and Northwestern
Railway. In pusuance of the order, the gomds were sant by
the railway from a station in the Manchester county coust
district to Oxford, addressed to tha defendunts, It was
objeeted for the defendants, that, as the order was given and
received by the plaintiffs at Oxford, within the jurisdiction of
the county court there, the whole cause of action did not arsso
within the Manchester disteiet, and that thecefore the judge
of that court had e jurisdiction. The judye held, that, in
point of law, the delivery to the milwiy company was a
delivery 10 the defendants, and that, as the dehivery took
place 1w the Manchester district, he had jurisdiction. He
therefore heard the caus + and gave judgment for thy plaintiffs
for the amount e'uimed.  The question for the opinion of the
Count of Appeal was, whether, underthe circumstances above
stated. the cause of action arose within the jurisdiction of the
Manchester cou.ty court.

Griffiths, for the appellaris. The county court judgze of
AManchester had na jurisdiction ta try the plaint. It is true
that, by sect. 60 of the Small Debts Act, 9 & 10 Vict. c. 95,
the judge of the district «in whick the cause of action arose®
may issue his smnmons and hear the case; but the cause of
action means the whole cause of action. Barnes v. Marshall,
21 Law 3. Rep. (~. s.) Q. 1. 3835 s. c. 14 Eng. Rep. 453 In
re. Bash v, fonides, 1 El & B. 383 ;s c. 16 Eng. Rep. U8;
and In re. Fuller v. Mackay, 2 Ibid. 5735 s. ¢. 22 Eng. Rep.
148; and in this case the whole cause of action did not arise
in Manchester, for the cause of action arose from the order
given in Oxfurd, (which was, in fact, the contract for the
coods,y us well as from the delivery of the goods in Man-
‘chester. A material part, thereforc, of the cause ot action
arose out of the jurisdiction of tha Manchester judze. He
referred o Huckley v. Hann, 5 Fxch. Rep. 43; Wilde v.
Sheridan, 21 Law J. Rep. (3. s.) Q. B. 200; s. ¢, 11 Eng.
Rep. 380; and Muth v. Jong, 19 Law J. Rep. (x. ) Q. B.

325,

Aspland, for the respondents. Tlie county court of Muan-
chester was right in assuming jurisdiction. Sect. 60 was
meant 1o exieud the jurisdiction of the county cousts. It
onght to be constrned with reference to sects. 128 and 129.
If the substantial cause of iction arvse within the jurisdiction
it is suflicient, The order for the goods is not part of the canse
of action, within the meaning of scct. 60. " In Copeland v,
Lewis, 2 Stark, 33; Huxcham v. Swith, & Camp. 2135 and

Harwood v. Testers 3 Bos. & P. 617, it was held, that the
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cause of action atose, not where the goods were ordered, but
where they were delivered. It is not necessary that every
particular connected with the contract should take place
;vithin the district. He cited Emery v. Bartlett, 2 Ld. Raym,

Jxmrvis, C. J.—I am of opinion that the county coutt judge
was wrong' The expression, ¢ cause of action,” iu scct. 60,
means the whole cause of action. The question then is, id
the whole cause of action arise in Manchester? To sustain
their case, the plaintifls, in addition to proving the delivery
of the goods, would have had to prove the order for them.
Now, that order was given at Oxford. Therefure, the whole
causo of action did not arise within the Mauchester distiiet.
The plaintifis ought 1o be nonsuited.

Mactr, J.—I entirely agree in opinion. 1t 13 manifest
that, accordfig to the natural construction of the tesm, “cause
of action,”in sect. 60, the whole cause of action is meant, A
defendant may be sucd where he resides or has rosided for
the last six months, or whete the whole cause of action arose,
but not in a district in which he has not resided, in which
only part of the cause of activn arose.

Cresswsiy, J., and Witnians, J., concurred,
Appreal allowed,

Draxs a¥b Oruxns, AtracuiNe CrepiToRs, PLaIxTives,
.
Pagrrer, an Apsconninag DEsTOR, DEFENDANT.

(Counwy of Elgin.—D. J. Hughes, Judge.)
Interpleader.

The claimant was suammoned touchin
him to goods seized under these gttachments, he being an
qxecution creditor on a Judﬁn;ent recovered after the defend-
ant absconded. The attachments were issucd on the 19th
April, 1855,

The claimant’s Fi. Fa. came to the Sheniff’s hands on 1st
May, 1835; the judgment in the County Court was com-
menced by non-bailable process, and defendant served there-
with before he absconded. Before executions were issued
on the attaching creditors® judgments, the claimant’s fieri
Jucias issued against the defendant’s goods and chattels.

The claimant insisted at the hearing of this Interpleader
Summons that he was entitled to Eriurity over the attaching
creditors, becauss the defendant had been served with pro-
cess of tho County Court (which resulted in tho recovery of a
judgment for the claimant) previous to the issuing of the
éuic‘hiusl;.nts, and cited Bank of British N. A. ». Jarvis, 1 U,

My, Nickol,'for the altaching creditors, contended—1Ist.
That the 4th clause, 5 Wm. IV. ch. 5, only applies to attach-
ments issued under the Absconding Debtors® Acts, 2 Wm. IV.
ch. 8, and 5 Wm. IV. ch. 5, and not to those issued under
the authority of the Div, Courts Act of 1850.

2nd. That process issued from the County or Supeiior
urts does not nullify the writ of this Court, or supersede the
effect of attachments 1ssued by its authority.

3rd. That the process of each Court is independent cach ot
the other.

4th. That the 66th clavee of 13 & 14 Vic. ch. 53, vests all
the property seized under the authority of that clause in the
Clerk of the Court from whence the proceas issues, who is to
hold it until all the attaching creditors for whose benefit the
seizure was made are satisfied their claims, or until sold and
disposed of for their benefit ; and cited Ex parte MacDonald,
U. C. Law Journal 77, in re. Mawhinney.

26

a claim made by |

Per Hughes, J.—The various clauses of 13 & 14 Vie. ch.
#3, bearing upon the subject of absconding ebtors, are the
64, 65, 66, 67, 68, und 71s1; und after a careful perusal of
them, 1 am satistied that upen all the points Mr. Nichol is
tight in what he has urged for the uttaching creditors.

Tadmut that the case before me presents an anomaly as
regards the several Statutes relating to absconding debtors
for whiist 1 sec the principle established by all ot them that
a preference shall [{JO given to a certain class of creditors
under cerlium circumstances, i supertor preterence is recog:
nized i favour of the suitors of the paitienlar Couft whic
may happen 10 have cognizance ot their claims 3 on the oue
hund it goes the length, so far as I can see, of justifying the
holding the whole property of an absconding dvbtor in this
Court for the benetit ot those who shall come in within one
month to sue out attachments, (providing there has been no
process served in any snit in this Court previous to the
debtot’s departure) and for those only—to the exclusion of the
attaching creditors of any other Counrt, until those ot this Court
are satistied : and- on the other hand, the property is seized
by the Sheriff on Attachments issued from the different
Superior Couits, and held by him for the benetit of all those
whto shall sue ont and placen his hands Atachments within
six months from the 1ssuing the lirst attachment, provided the
debtor has not been served with bailable or non-bailable

rocess previous to his departure, whereon proceedings have
cen based that have led to a judginemt recorded by the
plaintiff theren.

I am satistied that the 64 section of the D. C. Act of 1850
makes an exception in favour of persons who have com-
menced proceedings in this Court against persons before they
abscond, and before the issuing of an Attachment under that
section, by giving the creditors who are already in Coutt a
riority in execution. I do not think, however, that priority
18 intended to be given to any other than Division Court
suitors; or that the Clerk of the Diviaion Court holds the
property, or the proeeeds of is rale, in trust for the benefit
of any other than judgment credtors, or attaching suitors who
afterwards obtain judgments in he Division Comt, because
the sccond sentence of the second proviso, sec. 64, appears
clearly to coutcmrlatc suitars in the Division Court only 5 the
words are—+ and that when procecdings shall be comnienced
in any casc before the issuing of un altuchment under the
provisions of this scctivn, such proceedings may be continued
to judgment and crecution in the Division Court within
which such procecdings may have been commenced ; and the
property seized upon uny such altuchment shall be tiable to
seizure and sale under the evecution to be issucd upon such
judgment, or the procerds theyeof, in case such property shall
haze been sold as perishable. shall be applicd ¢ satisfaction
of such judgment.”

Were the inteation of the Legisiaure otherwise—in order
to entitle this claimant to his priority in execution, the ward
¢« Division?’ before the \mn{ « Conrt” would have been
omitted in the sentence 1 have quoted.

The Acts of 2 Wm. IV. ch. §, and 5 Wn. IV. ch. 5, wera
passed when there were no ceurts i eatstence anthorized to
issue these Attachments against abscunding dehtors other
than the Q. B. and the €. C. in Upper Canada; so that on
that ground 1 should say the 4 clause of 5 Wm. 1V. ¢h. 5,
does not refer to Attachments issued against absconding
debtors gencrally, but only to those issued by the Superior
Courts o1 C. C. ’

On the whole, for the reasons stated, 1 am satisfied priory
cannot, under the existing laws, be legally set up by this
claimant.

{Upon the inam point in this case, there is a canflict of
[decision among the County Judges. We know that the Judge
of the County of Simicoe has held the law 10 be much the
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same as that laid down by Judge Hughes, while the Judge of

the Counties of York and Peel, and other Judges, take a
different view, viz.: that the piocess of the Superior Courts
in the hands of the Sheriff when acted on, under the above
circumstances nullify the Writ of Attachment for the Division
Court, and supersede the seizure madc thereunder.

This point is one that the Commissioners under the Statute
might with advantage settle by Rule at their next meeting.-—

Ed. L. J.]

(County of Essex—A. Chewett, Judge.)
In rRe. THE GREAT WEsTERN R. W. Co.
Appeal from the Court of Revision.

The Great W. R. W. Co. in appeal from decision of the
Court of Revision of the Corporation ¢f Windsor, Lssex. The
whole assessed property in Windsor was, in round numbers,
f{l?v(z;O%O, about £60,000 of which belonged to the Great W.

. W. Co.

_ There was no evidence adduced before the Court of Revi-
sion, under 26 sec. 16 Vic. ch. 181, by the G. W. R. W. to
reduce the amount previously settled by the assessors ; and
that court having received evidence ¢x parte, confirmed that
assessment.

Befure the County Judee, under 28 sec., on the appeal, no
evidence was oflered to shew that that amount was too much,
except what was doue by the County Council under 38 sce.,
o1 the annual equalization of the county rates, appareutly for
county purposes, but which equalization reduced the valuation
of properly in Windsor from "about £120,000 down to about

2

1t is contended by the appellants that this reduction in the
equalization is sufficient evidence here to shew that the
assessment of the individual case of the G. W. R. W. should
be reduced in the same ratio.

At first sight this would appear reasonable; but on close
examination of the Statute, 1t is by no means so clear that
this is proper evidence for the County Judge, on appeal, to go
upon in any case. I am strongly inclined to think that it 1s
not, as the equalization hy the County Council was no doubt
intended to take place under the Statute after the duties of
the assessors and decision of the Court of Revision, if required ;
and even after the decision of the County Judge, in case of
an appeal from the Couit of Revision, and is apparently
intended for other purposes than the guidance of the assessors,
or the Court of Revision, or the Court of Appeal, as (o the
amount that each individual ought to be assesse.l in the first
instance, as the duwies of either of them would or ought to be
conducted so as to correct the Assessment Rolls before they
are sent to the County Council {for the purpose of equalization.
In this case it so happened, by parties not being prepared to
go into the appeal at an early day, that the county eqnaliza~
tion took place before the case was heard, though aiter the
assessment by the Judge for the hearing ; otherwise i this,
and as I think was intended by the Act, in «ll cases, judg-
ment would have been had cn appeal betore the equalization,
which could not have been in cvidence, of course.

It in quite elear that for the purpose of county rates, the
amount, increased or reduced by the equalization, IS_the guide
by which the infeiior municipalities must be rated in raising
their individual proportion of the rates for county purposes.
But that increase or reduction must be made by the inferior
municipalitics, (sce 23 sec..) and not by the County Judge
on ap{»eal from the Court of pr‘xswn, as, 1f the Judg_c did it,
it could only extend to the individual case, and would increase
or reduce again by data taken from the county equalization,
what the inferior municipality was bound also to increase or

reduce by the same equalization. In this case the Municipal
Council of Windsor would first reduce the valuation for
assessment of the whole village, from £120,000 to £90,000,
Le., £30,000 less by the effect of the 32 sec. on the equali-
zation ; and if the Judge took the equalization as a guide, and
sent in the order (28 sec.) to correct the Assessment Roll
under it, the individual £60,000 valuation for assessment of
the G. W. R. W, propeity would be reduced £15,000 more,
which could not have been intended, it, in fact, having the
effect (takivg the same data as evidence) of reducing the
assessed value of the G. W. R. W. property about 25 per cent.
less in proportion than any other property in the same village.
The decision of the Court of Revision, for these reasons, should
be considered to stand untouched.
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Notes of English Cases.

COMMON LAW,

H, oF L. Laxe v. Brown. May 8.

Arbitration—Enlarging time for award—Umpire.

A decd of submission was entered into, to A. and B., and
in the event of their duffering in opinion, to any umpire they
might appoint, and the parties agreed to submit to ¢ what-
ever the arbitrator or umpire should determine by an award
or awards interim or final,” and gave powers to them to
enlarge the time. Within the last enlargement of time made
by A. aud B., they delivered no award, but having agreed
upon all matters except two, they appointed C. as wmpire in
and concerning those two matters, and to that extent devolved
upon him all the powers competent to an umpire. C. then
enlarged the time for making the award geneially, and
within that time, but after the expiry of the last enlarge-
ment made by themselves, A. & B. delivered their award
regarding those matters which they had not referred to the
umpire.

Held, reversing the decision of the Court of Session that
the award of the arbitrators was not within the proper time,
for that the enlargement made by the umpire was not appli-
cable to theiv award, being beyond his powers as regarded
them.

Drew ©. Drew.

H. oF .. Maych 8.

Arbitration— Rescinding submission— Misconduct of arbi-
trator— Waiver of trregularity.

Where an arbitrator, to whom certain disputed debts
between A. & B. had been referred, was one of several
trustees who had lent part of the trust monies to A. unknown
to B., who on discovering the fact, and that A. was insolvent,
applied to the court to rescind the submission :—

Held, tue interest in the arbitrator was too remote 1o warrant
the court in rescinding.

Where an arbitrator examines wiinesses behind ths back
of one of the parties, such party is justified in at once aban-
doning the reference, and applying to the judge to rescind
the submission, but if he continue, after the fact has come to
his knowledge, to attend the subsequent proceedings, this
will be a waiver of the irregularity, and he cannot afierwarda
set aside the award on that ground.

H.or L, WALKER . STEWART. March 13.
Corenant in conveyance as {o use of water construction.

A. conveyed to B. in fee a parcel of Jand lying about twenty
vurds from a stream, the soil, and hoth banks of which,
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belonged to_A., with liberty 1o B. to take water from the

aaid afreurn for the use of his will, by a pipe not exceediug
twelve inches in dismuter.”

Held, B. had no right to dam up
as {0 force the water inte the pipe,
run to the full.

tho bed of tha stream so
thereby making it alwiys

C.C.R. Rsxa. v. Eagrerox. July 9.

Misdemeanoy—~Attempt to commit—Indiviment— Fraud—

reach of comtract—Delivering ehort weight—False

Pretences—Attempt to obtuin money—~Obtuining credit in
account.

An indictment in one count charged A. with a frand,
alleging that he had conttacted with e guardians of the
poor 1o deliver to the out-dvor poor of a eertuin parish, leaves
of bread of & certain weight, at a certain price; but that he
had delivered ta different poor people loaves of less weight,
intending to deprive them of proper food and susterance, and
to eudauq:ar their healths and constitutions, utd to chieat and
defraud the guardians,

Held, that this count could not b sustained, as the delivery
of a Jess quantity than that contracted for was 2 maere private
fraud, no false weights or tokens having been used.

Another count charged the defendant with atiempting to
obiain money from the guardians by falsely pretending to the
relieving officer that he hiad delivared to certain poor persons
certain oaves, and that each Joaf was of a certair weight,

The ovidence was that ko had contracted to deliver loaves
of the apecified weight to any poor person bringiug a tickes
from the relieving oﬁiccr, and that the duty of the defendant
was ta return those tickets at the end of each week, together
with & written statement of the number of loaves delivered
by him 1o the paupers; whereupon he would be credited for
that amount in the relieving ofhicer’s book, and the money
would be paid at the titwe stipulated in the contract, namely,
at the end of two months from a day named, The defenduat
haring delivered loaves of less than the specified weight,
returned the ticketsand obtaiced credit in account for the
foaves so delivered ; but before the time for payment of the
money arrived, the fraud was discovesed,

Held, that this was a case within the Statute against false
retences, becausc the defendunt had been guilty of a fraudu-
gm misstatement of an antecedent fact, and had not merely
sold goods fo the prosecutors upon a mistepresentation of
weight or quality.
Quezre, whether a casc of this latter description is within
the Statute 7

Held, also, that although the defendant had sbtained only
credit in account, and cauld not thesefore have been convicied
of the complets offence, he might have been convicted of an
attempt to obtaiut money, ke having done all that depomied
upor himself, towards obtaining it.

Misisr v. Carsan,
Will—Beguest in the alternative—Ambiguity.

A testator directed that all the property coming to him and
his heirs under the witl of T\, at the death of H. and his wife,
10 whom it waa left for life, should be divided equally between
his (testator’s) children living at the time of their decease,
«gr such athess lawfully begotten, as would have been enti-
tled to it at the death of their parents.”

Held, that a grandchild, whose parent survived the testator
but pre-deccased the tenant for lite, was-excluded,

M.R.
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Trorvser v, Witson.  April 24-26 4 30.
Morimain-—Devise—Charitable tyust.

A tostator devised xome Jands <o the then minister of
the Roman Catholic Chapel at L., and his successora, minis-
ters of the samw chapel, 1or ever, as an addition tothe stipend
of such chapel;® other kads #to T. W., minister of the
floman {atholice chape) at K., and to his successors for evey
and the rents and profits of other lauds ¢ to the officiating
wmitister of the said Roman Catholic chapel at K., for anﬁ
during the terms of seven years fter los (the said testator’s)
Jecease,

Ietd, that theso dovises were siot intended for tho devisces
personally, but for the chapels, and that they were void under
the Statuies of Mortmain.

Vv.C.R.

corucapoupcee,
T the Editor of the <Lay Journal,”

Sery |

1 have been requested by some of the Reeves of this County
to enquire your opinion as to the legzlity of raising the rate
of Statute Labour per day, as in some townships the musici-
patities have put it up 10 one dollar per day; and the point js
much disputed. An answer i the next number of the U, C,
Yate Journal will therelore much oblige,

Your obed’t serv’t,

. &
ey

{The pravisisas of the 12 Vic. ch. 81, eec. 31, clavse 27,
would not apply t0the question you put ; and it is only under
the circumstunces within that clause that the rate of commue
tation for Statute Labour is not to exceed two shillings and
sixpence for each day’s Jabour. We see nothing to prevent
a Towaship Municipality, under by-law, fixing the rate at
upwards of two shillings and sixpence per day: on the
contsary, sees. 36 & 38 of the 16 Vie. ch. 181, appear to
contemplate that sum, or such other sum as may Aave been
determined by the Municipal Council of the Township,

The question has not, to onr knowjedge, been raised befors
the courts, A fair rate would seem to be the averape rats of
labour per day in the peculiar locality.~Ed, L. J.]

T the Editor of the « Upper Canada Law Journal.**

Siw,

A ‘Township Council submit to the vote of the inlisbitantsa
by<law for the purpose of issmng debenturesfor a given sum,
payable by ten aunual instalments, with interest, at stated
perieds (half-yearly.)

Snppose proper notice was given in the newspapers, but
that the sevlz,-rail‘ natices o be pasted in the townsh?pp\:ec’e put
up onie week only previous to the day of voting, and not any
abjection made at the poll to the by-law, nor to the non-~

sling the several notices in the towaship in due time, wonld
the Towaship Municipal Council be sustained by law in
cz{mying gut the by~law, it hoving been passed by a majority
of voters

Yours,
W. S,

{Assuming that the by-law was passed under the provisions
of the 18 Vie, ch. 22, na objection to the by-law, o to the
non-posting af the natices, conid be made at the poli: <« the
only question to be dctermined atsuch meeting;? see, 2 ¢l. 5,
being the approval or non-approval of the hy-law. The Tawn-
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ship Council would not, however, be sustained by law in
carrying out the by-law, ou the ground solely of its huving
been passed by a majority of voters, unless the notices were
given as required by law. Under the 11th clause of that
section, the Guvernor-Geneial in Council must be satistied
that tho by-law was published and notice given as required.
-'Edu Lu J-]

APPOINTMENTS TO OFFICE, &cC.

COUNTY COURT JUDOLS,

WILLIAM ROSS, of Osgaode Hall. Esquire, Rurrister-at-law, to Le Judge
ol the County Court of the United Cauntics of Stormont, Dinvdas and Glens
gary, in tlw]wmu of George 8. Jarvis, Esquire, resigned—{tuzetted 3d

oy

CLERK OF COUNTY COURT.
JOHUN TWIG, of the town of Picton, Esquire, to be Clerk of the County Conrt
of the County of Vriuce l-idwnnl.—i(a‘uzenccl 22ud Seprewnt er, 1856,
CORONERS,

GEORGE HERRICK. Esquire, M.D., LDWARD M. HODDER. Esquue,
M.D., JOIIN SCOTT, Esquire, M.D,. 10 Le Assuciate Corunets tis and tor
the city of ‘1 {G i 8th Septeniber, §

WILLIAM McPIERSON, of the townskip of Calcdoaia, Esquire, 1o bean
mg& lc«sromr for the County of Haldunand.—~{Gazetied 22ud of Septuns
1)

NOTARIES PUBLIC IN U.C.

SAMUEL SHERWOOD SMADES, of the toanship of Humbersione, gen-
tloman ; and WILLIAM MARSHALL MATHESON, ot the caty of Torowe,
Hnuiroﬁalnmﬂ-n-uw, to be Notarics Public in U.C.—[Gazctted 18th

)

MALCOLM COLIN CAMPRELL. of Gaderich, Exquire, Attorney-at-Law,

tw be & Notary Pablic an Ul C,—{Gazetted 22ud Sept., 1885.)

LAW SOCIETY OF UPPER CANADA,
(Oscoone Hauv.)

”i’".‘y q'efm, lgfh Vicloria’ 1855.

During this present Term of Trinity the fcllowing Gentlemen
were called to the degree of Barrister-at-Law:

On Monday the 27th August—

TroMas CraRk,

SaMueL Rowranps,

ALFRED BourTaRE,

Corumsus Horkins GREEN,
ApaMm Fgraig, Jun.,

Avrrev Francts Watenr,
James Harrorp Dovie,
WiLtiam Mansuare Matueson,
James Fraser, Junior,

James Bovp Davis, Esquires.

On Saturday, 1st Septenber—
Winrian MexpeLL, Esquire.

On Tuesday, 4th Septemlicr.
Firzwirriam Hesry CitaMBERS,
MaunseLL Bowens Jackson.

Joun Romert JoNks.

Jangs Beaty.

Puirip TuaNer WortnincTon.
ROBERT CLEOBUREY STONEMAN.
ALEXANDER GEoRGE FRraseR, Esquires.

On Saturday, Sth September.
Roserr SutnErtaxp, Esquire.
On_Tuesday the 12th of June, in this Term, the following
* Gentlemen were admitted into this Society as Members
thereof, and entered in the following order as Students of
the Law, their examinations having been classed as
fellows, viz:

Senior Class :
Mr. Warter Ross McDoxawp.

Junior Cluss.

Mz, Grorok Louvis Puiniers Canmizas.
¢ FreEperick Joun DioNan SMith.
¢ Joun Bicuast Tiersey.

o Winriam Pesy Brown.
% Frreorrick ProunrooT.
«  Winetam McKintay.
¢ James ArLexanner McCurtocn.
«  SimpsoN HAckeTT GRAYDON.
. «  WiLnias HxpBurNE Scort.
«  Arexanper Dickie McNavaurow.
“  Wiseiay DesMmer Powser,
¢ Jamus GREER.
¢ Hrexry Freneric Duck.
¢ WiLLiam Dow Foore.

Ordered—That tho examination for admission shall, untaf
further order, be in tho following books respectively, that is
10 say—

For the Optime Class :

tn_the Phanisse of Eunpides, the first twelve books of
Homer’s lliad, Horace, Sallust, Euclid or Legendre’s
Geometrie, Hind’s Algebra, Snowball’s Trigonometry,
Earnshaw’s Statics and Dynamics, Herschel\’s Astronomy,
Paley’s Mo-al Philosophy, Locke’s Essey on the Human
Understanding, Whateley’s Logic and Rhetoric, and sach
works in Ancient and Modern History and Geography as
the candidates may have read.

For the University Class :

In Homer, first hook of Iliad, Lucian (Charon, Life ot Dream
of Lucian and Timon), Odes of Hosace, in Mathematics or
Metaphysics at the option of the candidate, according to
the following courses respectively : Mathematics, (Euclid,
1st, 2nd, 31d, 4th, and 6th books, or Legendre’s Goometrie,
1st, 2d, 3rd, and 4th books, Hind’s ﬂgebm t0 the end of
Simultancous Equations) ; Metaphysics—(Walker’s and
Whateley’s Logic, and Locke’s Essay on the Humau
Understanding) 5 Herschell’s Aotronomy, chapters 1, 3, 4,
and 5; and such works in Ancient and Modem Geography
and History as the candidates may have read.

For the Senior Class.
Tn the same subjects and books as for the University Class.

For the Junior Class :

In the 1st and 3rd books of the Odes of Horace; Euclid, 1st,
2nd, aud 31d books, or Legendre, st and 2nd books; and
such works in Modem History and Geography as the can-
didates may have read : and that this &dgr be published
every Tenin, with the admissions of such Term.

Ordered—That the class or order of the examination
by each candidate for admission be stated in his certificate of
admission,

Norice.~—By a Rule ot Hilary Term, 18th Victoria, students
keeping Term are henceforth required to attend a course of
Lectures to be c'2livered, each Term, at Osgoode Hall, and
exhibit to the Secretary en the last day of Term, the Lecturer’s

Certificate of such attendance.
Lecturcr next Term—O0. Mowat, Esquire.
Subject—Equity Jurisprudence.
Hour of Leeturc— From 9 o*lock to 10 o'clock, A.M.

ROBERT BALDWIN,
. Treasurey.
Trinity Term, 2

1%k Vicleria, 1853. 2in.



